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Record No. 2002
G. L. WEBSTER
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INC., Plaintiff in Error,

E!YIORY t.T. STEELj\IIAN, Defendant in Error.

To the H onora.blc Justices of the
of Virginia:

8'l~Jpreme

Court of .Appeals

Your petitioner, G. L. v\f ebster Company, Inc., respectfully
represents that it is aggrieved by a final judgment entered by
the Circuit Court of Northampton County, Virginia, on the
30th day of ~{arch, 1938, in a certain action pending in said
Circuit Court by notice of motion for judgment, wherein your
petitioner, G. L. Webster Company, Inc., was defendant and
Emory J. Steehuan was plaintiff; said judgment being for
One Thousand Dollars ($1,000.00), with interest thereon from
the 30th day of ~larch, 1938, until paid, together with costs
·t)f suit.
A transcript of the record of said suit is herewith presented
as a part of this petition, from which the errors complained
of may be seen. From said final judgment your petitioner
prays a writ of error and supersedeas.
.
The judgment complained of resulted from a suit brought
by Emory J. Steelman against your petitioner for alleged
damage to the seafood both above and below low water mark,
owned by said Steelman, and to the enjoyment of said Steelman's home. Said seafood and home are situated in and on.
Eyre ·Hall Creek, in Northampton County. Your petitioner's
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canning plant is a distance of 2.69 miles therefrom. The_washwater necessarily used in said plant empties into the navigable
tidal waters of Eyre Hall Creek. It was the contention of
Steelman that the ''refuse and waste'' contained in this washwater caused the damage complained of.
·
STATE~IENT

O:B, F .41\..CT-S.

(a) History of Begiwnin,q and Growth of Plaintiff in Error's
Plant.
Your petitioner obtained a Virginia Charter during the
year 1920, to establish and operate a canning factory. After
considering several possible locations, Cheriton, N orthampton County, Virginia, was selected as a site for its plant.
''One determining factor in the selection of Cheriton'' was
the advantage of said location for drainage purposes. (See
evidence of G. L. Webster, President of petitioner's corporation, M. R., p. 376.)
Your petitioner's operations began in a small way in 1920,
during which year only _about 18,000 cases of canned beans
were packed. In 1921, the output of petitioner's plant in. creased to 135,000 cases, and -.the growth of said plant continued uniformly a.nd rather rapidly throughout all of the
Twenties, reaching its peak in 1930, during which year approximately a million cases of peas, beans and other vegetables were packed by your petitioner. The annual output
since 1930, up to and including the year 1937, has been approximately the same.
The growth in size and scope of your petitioner's operations
since its beginning in 1920, has been <~ommensurate with the
increase of its output. Beginning in 1920, with a small tract
of land and a small plant, and using only vegetables grown
on a small acreage of real estate, your petitioner, during the
intervening years, has found it necessary from time to time
to expand, until at the time of the instant litigation, it owns
for the operatin~ purposes of its plant at Cheriton, Virginia,
approximately stxty acres of real estate; the floor space alone
of the buildings necessary in the operation of said ·plant cover
approximately twenty acres of land; your petitioner has
bought, and owns two or three farms iu :Northampton County,
and is leasing on a cash money rent basis, and operating approximately. sixty farms in said county, these sixty farms.
containing over six thousand acres of cleared land. In addition to handling all of the produce grown on these farms,
owned and leased by petitioner, -it buys ~ great many vegetables from other farmers throughout sa1d county. The ap-

-

G. L. Webster Co., Inc., v. Emory J. Steelman.

-,----------~----~

J

proximate net weight of the vegetables canned annually since
1930, exclusive of vines and hulls has been about 10,000 tons
per year, which is the equivalent of approximately 1,000
freight carloads. (See evidence of G. L. Webster, M. R., p.
412.)
.
Lima beans were originally the only vegetable canned by
petitioner, but your petitioner in addition to lima beans, is
now and for several years has been canning peas, tomato
juice, a few beets, carrots, some pork and beans, a few snaps,
a few sweet potatoes and some spinach. The quantity of each
vegetable packed varies from year to year, that is, some years
there are more beans and less tomato juice and vice versa,
but as previously stated the total annual output since 1930
has been approximately 1,000,000 cases.
The annual seasons for canning the various crops mentioned are as follows: The canning of spinac:p is during
April; peas, during l\{ay ; no canning· is done during June,
but potatoes are dug and shipped; the packin~· of tomato
juice begins about July lOth; beets about the same time,
and the operation is then continuous until the last of October or approximately the middle of November. During
the interim between November and April, very little, if any,
canning is done, said time being given to preparation for next
year's crops and operation.
Beginning with only a few employees in 1920, this number
gradually increased up to and including 1930, since which
year the average annual number of year around employees
has been from four to five hundred, and during your petitioner's annual busy packing seasons, the number of employees is
from one thousand to twelve hundred. During the year 1937
your petitioner paid in payrolls, rents and for farm produce
purchased from Northampton farmers in excess of $461,000.00. (See evidence of Paul R. l{irchner, your petitioner's
auditor, M. R., p. 628.) The value of petitioner's plant asappraised by an appraisal company for the purposes of insurance is approximately $1,000,000.00. (See evidence of G. L.
Webster, M. R., p. 426.) The plant in question at Cheriton,
Virginia, is the only plant owned or operated by your petitioner, and the output of canned vegetables from said plant
is as large or larger than the output from any one plant in
the United States. (See evidence of same witness, M. R., p.
379.) The petitioning corporation is now and for many years
has been the largest corporation in either of the two counties
compri~ing the Eastern Shore of Virginia.
(b) History of Drainage Bystem. of Plaint#f in Error's Plant.
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The village of Cheriton contains approximately seven hundred inhabitants, and petitioner's plant is located on the outskirts thereof, on the eastern side of the Pennsylvania Railroad ·Company's right-of-way. The first two requisites of all.
canning plants are water for cleansing· purposes and heat for
sterilization. As previously pointed out, the advantage of
the Cheriton location for drainage purposes was certainly one,
if not the determining factor in the location of petitioner's
plant at said Cheriton. Upon this point, G. L. 'Vebster testiiied as follows :

"Q. Now, :1\'Ir. vVebster, I am going to ask you to tell the
jury, please, what system of drainage you put in for your
plant when you began operations in 1920 or 1921.
''A. In 1920, before we bought the land, before we started
any building, I investigated the drainage from the land I was
considering.· There w.as a ditch leading from that area down
the railroad track through a culvert under the railroad track,
through a short ditch on the west side of the railroad track
to the head of what is known as Hanby's Branch, and through
the branch to the tidal waters of Eyr(~ Hall Creek. I went
through it very carefully. vVe wanted, or I wanted to assure
myself it was adequate drainag·e for the factory that we proposed to erect. After we had decided on the site; purchased
it, we cleaned out the ditch to make as free running stream
as possible. Our men went from the factory site down the
entire length of the area we expected to drain through.
"Q. Did you yourself personally go through or follow the
general drainage ditch and branch combined that is shown
on the plat there about which Mr. Badger has testified, did
you personally follow that out yourself in 1920?
"A. Yes, I went from the factory site through the branch
to the State road, main State road, the County road then,
and a short distance beyond the County road, but the purposes
of my investigation were satisfied with that distance." (M.
R., p. 381.)
The natural watershed and drainag·e of the entire plant
is to the west into the tidal waters of 1Dyre Hall Creek, which
is a branch of Oherrystone Creek, and thence into the ·Chesapeake B·ay. (See evidence of G. H. Badger, County Surveyor
of Northampton County, 1\:f. U., p. 361; J\L Smith Wilson, J\L
R., p. 570; J. Casey Wilson, J\L R., pp. 619-621 ; and R. T.
Rooks, J\L R., p. 630.)
In addition to the arm or branch of IIanby's Branch, into
which your petitioner drains, there are eleven other branches
and arms of branches draining into said Eyre Hall Creek.
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(See evidence of G. H. Badger, County Surveyor, M. R., p.
The total aggregate distance of those ditches and
branches draining into said Eyre Hall Creek is more than
12.7 zniles. (See ~vidence of same witness, M. R., p. 361.)
The aggregate acreage drained into Eyre Hall·Creek through
the several ditches and branches leading therein is ''around
1,500 acres". (.See evidence of M. Smith Wilson, M. R., p.
572.) Both Eyre Hall Creek and Cherrystone Creek are tidal
navigable bodies of salt water owned by the State of Virginia.
The actual course of the water from said plant is first through
an open ditch paralleling and on the eastern side of the Pennsylvania Railroad Company's right-of-way, for a distance
of 1,446 feet, thence through a· culvert under said Railroad
Company's rig·ht-of-way; thence through a tiled ditch a di&tance of 277 feet to the head of Hanby's Branch; thence following the run of said branch under the main State Highway,
passing through Northampton County, Route 13, and continuing to follow the run of said branch for an approximate
distance of 250 yards to Eyre Hall Creek.
Defendant in error's home and oyster ground is located
on the western side of Eyre Hall Creek, where same empties
into Cherrystone ·Creek. Hanby's Branch empties into the
extreme eastern side or head of said Eyre Hall Creek. The
distance from petitioner's plant to Steelman's oyster ground
and home is 2.69 1niles. (See evidence of G. H. Badger,
County Surveyor of .Northampton County, 1\L R., pp. 357
and 358, and plat made by said Surveyor marked Exhibit
'' B '' and presented as an original Exhibit along with this
petition.)
The volume of water necessarily used in any canning plant
varies of course with the size of the operation. Your petitioner
originally obtained its water from driven wells. As its business grew, these wells were found to be inadequate and deep
wells (approximately 300 feet deep) were· put down with
pumps. For several years it has been necessary during the
canning season to keep two of these deep wells in operation.
The amount of water necessarily used during the height of
the canning season is approximately five hundred gallons per
minute.
"'When beans and other vegetables are carried te petitioner's
plant, they go first to a shelling house where same are separated from the vines and pods; from there to a cleaner, about
four or five hundred yards distant from the shelling house,
where they are again sieved for dirt ; from there to two other
cleaners operated under a heavy blast of air to remove all
chaff or material lighter than the pea. After going through
these various processes, the vegetables then pass through a
362.)
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w~sher

knQwn as a '' squin·el ~ag~ '', wbere fpr th~ first tim~
they- come in. contact "rifh' 1vat~r: In thi~ washer, 'tliey ~are
~pi·ayeq in o'ril(n·· fo rempve any foreig;n m~t~riaL Tlii~ :wliter
p·a~ses first thp>ugh ·a l$~r~e~ lr'flo'\'rf ii~ a),~ sc~Y'~i1ger ~eroeii n,
the object of sai~' sci!~e~ b,"eing ti) r~IflCt~~ 'froiri, tn~· W~ter all
p~rticles
fq~eig·n) m4t~ri~l~ .A~t~i· B~s§ipg- t1i'i?q'g·li ·- t~W

qf'

"s~ayens·er ~c~~~n ,.~~ ~H~ w3:te.r ~n~~r~ ~he ~~~~11}e~4~~g fr~H1
p~tlbon,ei·'e plant~ ~~ a~~n·~~a~d~ ~p~ !oP:~,y~ ~fl~~ q~tch t~ ~

second screen where said water elll:Phes Into a Cist~rn from·
which it is raieed'by btl~kets qper~ted on ch~i~:by'ma~lilne'ry;

a
~nfe~~fr~~~f3 ~e~~ab.f:~~~~~~-~~ftinJ:J:~Jtti~lt'~~~~~!~
i~ s~ffi~iently sffi41I. tc:) p~fe~. ~ll ~at~f~a~ ~H~ ~i~~ o~· ~o~~t~

~e~4s or larg~r: 'fh~ screp1~ fit p~e~~~lt "!1~~~ pt P,~bf~g~~~-~ 's
plant hae b~eninstall~d ~pd 1n u~~ ~In~e 1930. After pa~en1g
th1~()~s-11 ·th~~ 1~st · ~~re~·~~· tfm w.llt~~ \vi~4 t!l~· seH~'-yei~~~~~e
matter rempved t4Qrefrom again e.mptJe~ Intq tP,e aforQ~aid
ditch, ~~d frq~ g~~n.~e · 8 ~1 ti1n:ni~·h· ~~id ·p.~t~h ~hp H~nP.Y-';s.
Branch Into the navtgabl~ salt water of- Eyre HaU Creek,

c~~rry~t~nerriCr~~f :~~14

CllQS~p~a~e. ?3~y; If~~~- ~yi~~~ce

tll'e

Ch~rl~~ T. Cor~r~li 1 Prodncho11 l\I~P~&'er p~ petit~o~e~?
M. R., pp. ~45~#.8, and of G. t. 1V:ebst~f, ~r. R., pp. 390:.391.)

of

N0 h~t'mCf1i ~c~~·age frd111r ·~11-.i.l o{ the ent'ployee~ of 'P.etitioiwr
passes 'thro·z~g,lt •. this #rafnage.~ 'f~ie" 'h-qm~ii s~wa~~ ~;o~s· ~nto
a l~rg~ septic tank. (~~~ OVId~nce of ~. L. We15ster., 1\L n.,
p. ~9~) ~prie" 0~ ~~~~ y~ne~~ ppg~ ~r skin~ or 'tll~ y~ge,t~~l~~
I

-c~nl}~P comQ near netJboper ~~ dr.~rq~ge, syst~m. Sam,e, are
hauled qff by trucl~s· ~nd'pl~c~d ori tli~~va~iqn-§ f~rin~' renh~d
by· petitioner, 'for ·)tuid' irr1prcrVing . purposes:··· · · ·
'
The drainage from petitioner's plant to the tidal waters
of 'Eyre I-Ialr Cr~ek follows tile same course'' arid- the saine
ditch and' br:an~h ·it' di4' 'Yh~11 ~aid 'pl~nt
ffr~f sta'rte~·
192Q, ~xcept that sqmetimo 'al:lotit 1.923 or 192f;"the field' ditch
on" the 'Y~~tern' s"ide 'pf the':J?~nnsylvania 'Railroad' poml)apy '~
right-of~ way, eai~ ·ditch! 4avtng · fQrmerly · tak¢'jt, c~re· of" the
dr-ainag~· frqm. ~aid right~Pf::-wa:y to.- th~ -h~ad of Hanpy 's
Bra11ch,- f!n4bbe!~~t-J.~t:J7 f~~~ l!ln&~~ ~~v~g -i~f ~~P ~ ·t~1~ 4r~tn~g~
was P.P.t Ifl y pe I :Jqll~r.
. 'Begiiining with the. acquisition of petitioner's plant site
in lQ~O,. JIP t~ ~11~ including th~ :pr~s~nt, !he 4ttch a11¢1 branch
cq~nocti11~· petftippf:r 's Pl~P,t w·Ith. tJI~ -fJP~J w~t~rs pf ~yre
Hall Cr~~k hav~ b~el} .cl~aned o"Qt at 1~a$t on~~ ~nnuaily, fl,nd
sometimes h\rice a year~ The're never llaS been any ciuinge 'in
thi~ cleaning· ri11f'pro'ces~. ~eginning'wlth -1Q20, up. to ~pme
twp
t4ree y"e~r~ pi·ec¢~ing·
in~ta1~F li~iga~io·~, t~i~ c~e~~~
ing· Wfl.S dQ~e by an. ol~ coloreq ~an named P~n ~h·a~ton,
and after sa1d Stratton becarp~ too old to do ~;lame, was done
1
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by ~n~t~e~ ~P.l?n~d ffi~Il ~H8 pied lP Ngv~~~e~, 1~~7 7 ThJ~
an:q1-1t1l ~~~~n~~ ?~t pr~~~.~ usually ~pns~~4 ~9ffie ~P Rf
tin·e~ wQf:}k~ t1m~ (J\~: ~., Pll· ~8p ~nq 3~7). G. L. We'Q!?ter,
your p~tltioner's presi~1~pt_,-·)v~!fcg -~h~·~~~ t~~-· ~t#.} ftfHl
branch m1920, before deCiding on Uie location for petitioner's
plant; again when the main State Highway, Rout~ 13, wa~ c;Qnstructed, which was during· the middle Twenties ;·--again With
a~ ~n~jHQ~~ ~prfP.~ ~~fip~l1,. ~~?7, ~n~ -~~·~~11. o~ ~~~c4 17,
1938 (during th~ rn~t~~t tru=tl In the 0IfCUlt CqJrrt ~nd the
day precedin~(the· day· said :W~bster testified).,- In addition

tR t~~s~ ya~to~~ oc~a~lon~

·pf cqp1ijl~fe ijispect~~n;

~~i4

W~b

st~r flPPl'P~nmat~ly q~p~ a year In~pe~teq p~rt~ 9f ~~ld qrain-

age systerii'ori the eastern side of said ·state :ijighwaf (M:·R~,
p. 388). Upon the question as to wheth~r ~:r- :P.qt th~re had
been a11y m~teriaJ Ghang·e ip. ~aid drain~g~. sy~t~m, 'qetWeen
· 192f0 nd t4~ ·~r~~l
t4e insta~l :c~se~- ~~ic~o ebs~~+ te~tif1~4
as o11ows:

9f

a

vy

'' Q. :flal;! t4~r~ ~v~r pG~n on ai}Y, of tpes~ op~~sioR~ at a-ny
tipu~- .. fpiy" ~v.iq~ijp~ of' a-nY rn.la.teri~l c4ftnge· in y~ur' drain~g~·,
the ~oil!·~e- t4~f dra5pag•~ qr tli~ ~~tliop of ar_~inag~'
~
· "~~ '~qt~1i~g ~qf!t- ~f~~I>~ tR ~1e~p thlft a~t~lill~~t; ~~4 ~r-r
I

.or

0

,.

1

tp ~~GJ2 th~ ~vfft~r rl:IP~fll~ ~firq~g}l ft~

••

I ~~gh~ ~ay, ~r: ¥.aP.~~

that tlie leaves from the fl'·ees overhanging the ditch, tbe rgtten,
li!flh~ ~ncl 1na.:rs1J ~_r~~~H~ !hfl ~ fftp~v in ~~t~gH~ · g~~ ~ntp t~e
?~t~b~ ~n..d *~1~y ~r~ J~ tli~ q~f~h RP1'T~ -'f~~r~ ~r~ ~~re!~l Pl~~e~
1n the dffph that a.r~ p~1pmed up ~Y fH~t sqrf o£ gf3br~s ~np ·

:a~~~r~~f~~t\'~~eq~l~ h~~!~~o~t ~#Z~J.P~t~~~ sV!J~t~i~

1§~11f!l4 gp, ~lllll?llf tHI!:n YP)I l)X~Wflt:''

CM· :fb l?P· _388 11Jld

q.

thi~ ~ttffl~ np~st~p~,_
T:I. ~flP~~r, Gm-1P:t¥ .s~r:v. ~yor
9mJP-tY. ~ap~~ 1p1~, ~P.~ w~~ ~lJll!~~~Fcl 8:TI~
ul? ~ 4 ~~ a 'fH11~§~ for k~H1 p}~p~t~ff 4P.4 q~t~~g~~h t~~ttfi.~Cf. ~~
q, }~~s~

. PPo.n

qf N prt~~PlP.~1?H

f 11

'' Q~ fr~m :\f~~t lTqp ~~w p,f tq1~ dp~in~~t ~s it i~ t~o~g~
tp~r¢ np:w. d~~f3 lt qt not fpllow t.li~ natpra~ run pf tlt~ pranc'h Y

· ' '4.. l-t f Pdow$ t11P' h'r~PPP. ~v.~ tpin .Ithe· 'edges ·of the bra~h
and dQ~~ri~t l~av~ ·the brap¢h af apy, ppint, I clq~ 't thipk. I
lqJ.ow it'Q.oesn~t.' ·-1
''Q., Wiu1t,''if anything-, did you find had been dpne, pr :what
evi¢J.enGe qf anu+bi:pg did YQJ.l finp had ~~~n ilona· hi chitP,ging
any"pai~t of th~~ nalural' run olrthe brarich?~·. . "
·'o.,
''A. )V9H, it ~a~ ,al~ 'Qe~n c~~aned put a-nd it j~ p. y~ry gpod
run do\vn the.re now~ I don't ·niean recently-' cleaned -out.
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Sometime ago, I think, but I couldn't determine which was
old ditch and which was ne'v ditch, because it had all been
cleaned out. I think there have been some corners cut to
shorten the ditching." (M. R., p. 363.)
And, again:

''Q. Mr. Badger, if the corners you refer to as having been
cut off, if they had been left and the drainage"A. It would have been longer.
"Q. Apart from the fact the water would have had to go
around the corner would there have been any change in it f
''A. In volu1ne T
'' Q. In volume or quality.
''A. I don't think any difference. It might have taken a
little longer. It all had to drain." (~f. R., p. 364.)
Bartow Fitchett, Oyster Inspector of .Northampton County
since 1914, testified that Ifanby 's Branch where same goes
under what is now Route 13, has to his knowledge been a
running stream for over sixty years; that shortly after 1875
he lived near this property and in crossing this branch· was
accustomed to letting his horse drink from said running stream
('M. R., p. 473).
.
M. Smith Wilson, who owns two farms just south of petitioner's canning plant, and 'vho was a member of the former
County Road Board, testified that he had been familiar with
this drainage system since prior to 1920; that Hanby's Branch
had always been a running stream; that he had occasion to
cross said stream during the fall of 1937, and that he saw no
difference in same at that·time from previous years (M. R.,
p. 572).·
.
M. L. Hopkins testified that he had lived at Cheriton for
nineteen years; that during the six or seven years preceding
the trial of the instant case, he had hunted in Hanby's Branch
and was familiar with same from the Pennsylvania Railroad
·Company's property to the 'ves!·ern side of the Hanby property where the marsh surrounding Eyre Hall Creek begins ;
that he was last in said Branch during Christmas, 1937, and
had never seen any 1naterial difference in the draining through
said branch-but that same during .Christmas, 1937, was just
about as it was six or seven years ag·o when he first saw it
(M. R., p. 590).
·
.
Upon cross examina.tion, this witness testified as follows:

"Q. Has that ditch been materially changed and cleaned
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out and opened up since you first started hunting in there six
or seven years ago?
,
''A. I can't say it has been materially done. It has been
kept cleaned out once a year, sometime in the fall of the year
there would be trash in it.
· ''Q. Then you tell that jury the condition of that brancll
the last winter and that drainage isn't yery much larger and
the flow of water ver.y much freer than six or seven years
ago?
''A. I don't think it is· any larger to amount to anything.
The ditch I go back and forwards in is only three or four
feet. I have jumped across it every year I have been up
there.
'' Q. As a matter of fact, isn't the old drain of the branch
different from this ditch 7
"A. If it is I have never noticed it." (M. R., pp. 590-591.)
R. T. Rooks, a 'vitness sixty-three years of age, who has
lived at ·Cheriton all of his life, and who in 1920, was cultivating the land now owned by your petitioner, testified that
he was thoroughly familiar with the drainage system used
by petitioner; that he had hunted woodcock in Hanby's
Branch ever since he was large enough to hunt; that his last
hunt in said Btanch was during January, 1938. Said witness
·
testified in part as follows:
I

"Q. Has there been any material change in the drainage
from the Webster Canning· Company down through that
branch since the Webster Canning -Company came down here
up until when you were through there in January, this year Y
"A. It has always been a drain in the branch, Mr. Mears,
ever since it has been a branch, and some places was a little
wider than some others. Used to have to wear boots when
we went down to shoot.
''Q. Have you seen any material difference in the drainage?
''A. Only the cleaning out of the ditch.
'' Q. And you have hunted, I understand'' A. For forty years I have hunted out from the main road
back to those two farms.". (M. R., p. 631.)

And, again:

'' Q. J\{r. Rooks, has there been any difference from the lo_cation of this drainage in the last forty years Y ·
"A. The drain that is there now from my observation in
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the last forty years semns to run exactly with the drain all
the way down.'' ( l\L R., p. 632.)
Upon cross examination this witness testified as follows:
''A. I have been down there several occasions this fall and
several occasions the past fall, .Nir. Nottingham, and if I have
seen any difference I have not been able to detect it.
"Q. As a n1atter of fact, didn't that old drain run in a zigzag way?
·
"A. The ditch is today in a zigzag way.'' (l\L R., p. 632.)
And, again, on cross exan1ina tion :

"Q. You mean to tell this jury, 1\fr. Rooks, that this ditch
as it is cut today follows right along without variation where
the old run of the branch used to run 1
"A. That is my observation. You can't find any run anywhere else. That is my observation as I have been going
over it." (1\i. R., pp. 634-635.)
The above is what we are af1~aid will seem to the Court a
too long history of petitioner's plant and the drainage system used in connection therewith, but which from the standpoint of said petitioner, is at best only a brief statement of
same.
(c) E·vents Leading Up to P·resent Litigation.

By deed dated April 26, 1933, the defendant in error, Emory
Steelman, purchased from Willian1 L. Lane and wife a
home and tract of real estate containing 40.97 acres, with the
riparian rights thereto appertaining; situated on Eyre Hall
Creek. The purchase price was $4,050.00. $500.00 was paid
in cash and a deed of trust was given for the unpaid purchase price securing seven bonds of $500.00 each, the first of
same being payable on June 1, 1933, and one bond on each
succeeding .Tanuary 1st, up to and including the year 1939
(M. R., p. 353). Between the date of said purchase during
1933, and trial of the instant case, the defendant in error
spent approximately $2,500.00 in improvements on his home
and made other improvements on said property at an estimated cost of an additional $2,500.00, making the maximum
cost of defendant in error's real estate at the time of the instant trial, approximately $9,050.00.
After purchasing said real estate, defendant in error went
in the seafood business in Eyre Hall Creek, handling clams,

;r.
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oysters and crabs. During July, 1937, defendant in error was
able to anticipate payment of the last two of the above referred to bonds of $500.00 each, which bonds were not due
until January 1, 1938, and tl anuary 1, 1939, respectively.
Two years prior to the purchase by defendant in error of
the above referred to real estate, the wife of a Mr. Henry
D. Baldwin heired a part of what is known as the ''Eyre Hall
Farm" on the opposite side of Eyre Hall Creek from the
Steelman property. In 1934, the Cherrystone Seafoods, Inc.,
was granted a Virginia Charter, with l\1r. Baldwin as chief
owner and president thereof. Said Cherrystone Seafoods,
Inc., likewise went into the seafood business, its place of operation being just across the creek from the Steelman plant
and property. Prior to this venture in 1934, Mr. Baldwin had
never had any experience in either the crab, clam or oyster
business, having been an engineer by profession.
During the fourteen years preceding 1\ifr. Baldwin's entry
into the seafood industry, neither your petitioner nor anyone
connected therewith bad ever had but two complaints either
from the approximately seven hundred inhabitants of Cheriton, from those living near the Branch and ditch, through
which your petitioner drained, or from those living on Eyre
Hall Creek or on Cherrvstone Creek. The first of these complaints was sometinle about the year 1936, and was by Mr.
George Robbins, who lived within about 110-yards of Hanby's
Branch, whose sole evidence as to this complaint was:
''I asked him if there was some way to remedy the odor.
He told me that he was doing everything under his power
to remedy it. Ife had put in a filter trying to take care of
it." (1\£. R., p. 125.)
The o·nly other possible complaint was by Mr. Harold Wescoat who, during the summer of 1937, in the Cheriton Drug
Store, told ~fr. Webster that he, Wescoat, was "inclined to
take Baldwin's side '' ( 1\f. R., p. 429).
The above were the onltJ contplaints made by anyone prior
to Mr. Baldwi~n's entr71 into the seafood b'l.tsin.ess.
During the latter part of June, 1937, Mr. Baldwin, along
'vith a Dr. Walter Chipman, associate Biologist for the United
States Department of Commerce, Bureau of Fisheries, went
to 1\fr. Webster and dh;cussed with him and he with them a
possible change· in the drainage system which Mr. Webster
had used from the inception of his business -in 1920. This
interview was entirely pleasant, and during same, your petitioner's President explained the difficulties from a drainage
standpoint which confronted all canneries; what he had done
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and was trying to do to improv:e your petitioner's system,
and directed one of his employees to show said Baldwin and
Dr.. Chipman through the plant.
The next, which was the first direct complaint registered
by Mr. Baldwin was during the early pnrt of July, 1937, when
Mr. Baldwin called Mr. Vl ebster by 'phone and told him that
dead fish were in Eyra Hall Creek; that the odors were bad
and that your petitioner "had to do something about it"
(M. R., p. 400). At that time your petitioner was operating
its plant only in a very limited way. During this 'phone conversation, your petitioner's President again explained to
Baldwin that he was doing everything he could to avoid inconvenience to anyone, and would be very glad to adopt any
practical suggestion that he, Baldwin, m.igl;tt make.
On the following day, your petitioner's President got in
touch with the three Supervisors of Northampton County
and tried until approximately 11 :00 A. M. to get in touch
with Mr. Baldwin. Being unable to locate Mr. Baldwin, your
petitioner, with said three Supervisors, inspected the screens
at petitioner's plant, through which the water used by said
plant was at that time passing, and likewise inspected Eyre
Hall Creek. At the time of this inspection, the tide was about
three-quarters of flood tide. The three Supervisors testified
as to conditions found by them as follows:
''Q. When you 'vent to Cherrystone ·Creek at that time
dll the conditions you could observe were all right, were
they'
"A. Yes, sir, so far as I was capable of knowing."

(See evidence of Frank Bell, M. R., p. 253.)
Kemper Goffigon, Jr., another of said Supervisors, testified
as follows:
"Q. On that occasion please state to the jury'what conditions in Eyre Hall Creek were at that time.
''A. That day there was no dead fish or anything we saw
floating in the water.
~'Q. I don't recall whether Mr. Webster said so or not.
This time you went' down with him, you and Mr. Bell and possibly two or three others, did 1\{r. Webster show you his drain_age system, his screen, before going down there or notT
''A. Yes, he did.
'' Q. Did he conceal anything· from you or show you the·
whole way it worked¥
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"Mr.- Nottingham: .Are we going to be allowed to cross
examine Mr. Goffigon on this Y
"The Court: It is your privilege to object.
"Mr. Nottingham: vVe object to his going into the screening.
''The Court: I will permit it if you want to make him your
own witness.
'.'Mr. Mapp: We will make him our witness.
'' Q. Was his plant in operation!
"A. Yes.
"Q. .Are you able to recall, !Ir. Goffigon, what he was canning at that time?
''.A. Beets. I think I am correct on that.
'' Q. Please state to the jury whether or not the screening
system seemed to be working properly to take care of the solid
substances at that time?
".A. Yes, whe~ ~Ir. Webster took us down to the little building at the end of the plant that the water comes down to he
showed us how the skins and things from the beets went over
the screen. The water seeped through and he had at that time
a truck there that was hauling the skins and things away
and he showed us how the water entered the ditch and what
the condition the 'vater was in when it went through.
"Q. How did it look to you .at that time?
''A. The water was red, but outside of being red at the point
we saw it there was no sedin1ent or anything else in it." (M.
R., pp. 199-200.)

Both of the above witnesses were offered as 'Witnesses in behalf of the defend.a'l'tt in error.
Roscoe N. Walker, the third and last Supervisor, testified
as follows:
'' Q. Did you before going down there go down to the Webster Canning Company~
''A. Yes.
"Q. Do you know whether or not Mr. Webster tried to get
hold of 1\Ir. Baldwin at the time?
''A. He did.
"Q. Could you ever get hold of 1\{r. Baldwin?
''A. He said he couldn't get him.
'' Q. You all then went down to Eyre Hall Creek f
"A. Yes.
"Q. What condition did. you find there?
''A. It was probably around about high water and the con-
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dition was just like it was on most any other creek in the
County I have been on.
'' Q. Did you see anything out of the ordinary or unusual Y
''A. Nothing out of the ordinary.
"Q. Did you sn1ell any odor, Mr. "\Valker~
''A. None.'' (:M:. R., p. 554.)
About two weeks later, ~Ir. Baldwin, ~without 'fl.otifyin.q yo.ur
petitioner, took two of the a1>ove Supervisors, to-wit, 1\1:r. Bell
and Mr. Goffigon with him to inspect said .Eyre Hall Creek.
As to conditions upon this second visit, Mr. Bell testified as
follows:
"Q. Did you see anything that was different at that time
from what it was at the time 1\{r. Webster had previously
gotten you to go there¥
''A. 1\{r. Nottingham, I recall possibly not quite as much
water in the creek.
"Q. Did you observe anything on or in the water that
wasn't present at the time ~Ir. \¥"ebster got you to go there?
''A. There were some small fish floating on top of the
water.
"Q. Were there larg·e quantities of those ~ll over the
water¥
''A. Well, right many." ( M. R., pp. 253-254.)
On cross examination said witness testified as follows:
''Q. Now you told ~:fr. Nottingham that the difference you
saw was that you saw quite a few,-I think that was your
language" A. Right many.
''Q. Small fish floating on the water. What kind of fish
were they, Mr. Bell~
"A. I couldn't say. They were small fish (indicating 5
in.).
'' Q. Did they all seem to be the same kind of fish? Could
you tell that¥
.
''A. Yes, sir, all the same kind. They weren't all one
size.
"Q. Mr. Bell, have you ever been around the water much?
"A. No, sir.
"Q. You don't know much about the waterY
''A. I am not familiar with it.
.
"Q. Now, apart from that, was there any difference at all
you could see in Eyre Hall ·Creek and Cherrystone Creek on
that visit and the time you went with Mr. Webster there?
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''A.· I don't think there "ras any difference at all.
'' Q. lVIr. Bell, did you notice any offensive odors of any
kind whatsoever?
"A. No, sir, we didn't on either trip.
'' Q. How was the weather then, hot or how?
"A. It was July weather, around 11 or 12 o'clock, I would
say, during the day.
'' Q. Right at the hottest time in one of the two hottest
months we have?
"A. Yes, sir. I can't say it 'vas the hottest day we had.
'' Q. But it was in the hot season?
"A. Yes.
·
''Q. Have you any recollection about the weather, whether
it was hot that day?
"A. It was hot that day.'' (~I. R., pp. 256-257.)
ICemper Goffigon, Jr., as to this second visit, testified on·.
direct examination as follows:
'' Q. The day lVIr. Baldwin requested you to come there
and look the situation over were there dead fish on the shores
at that time?
·
"A Yes, sir.
'' Q. Were there one or two of them or lots and lots of
them?
''A. Lots of them.
'' Q. Were they practically lining the shore Y
''A. In spots on the shore, yes.
"Q. vVhat was the condition of the water, lVIr. Goffigon Y
~'A. lVIr. Nottingham, the water might possibly have had
a little slime on top. If that is what you mean.
'' Q. Is there any question about possibly? You were down
there to look at it.
·
"1vfr. lVIapp: I don't think that is proper for his own witness.
''The Court: I think that is right.

. '' Q. Tell this jury the condition of that water as you saw
it.
''A. It was about half ebb tide and I noticed when we
walked down on the board walk that there were dead fish
floating in the water. I noticed over on the north shore that
there 'vere quite a few dead fish lying· upon that shore. The
water had some slime, just like you would see lots of times.
The slime would look like lots of times you would see in· a
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creek with ebb tide, but the fish and the little slime was what
I saw.
.
''Q. You mean-Do you remember the color of the water
at that time, ::1\Jir. Goffigon?
"A. On that particular occasion, Mr. Nottingham, I didn't
notice any change in the color of the water.
'' Q. You mean from what it would ordinarily be f
"A. That is right.
'' Q. Mr. Bell you say was with you Y
. ''A. Yes, sir.
"Q. Was there any odor present, Mr. Goffigon 1
"A. Now, ~Ir. Nottingham, I didn't detect any.
''Q~ You didn'tY
''A. I did not." (M. R., pp. 195-1H6.)
The same witness upon cross examination testified as follows:

"Q. Now, ~1r. Goffigon, this filter system you say you actually saw that day was working all right?
''A. I would consider it worked all right. If it wasn't I
didn't know it.
"Q. It has been testified to by different witnesses that at
different times there were parts of tomatoes and whole tomatoes, bean hulls and pea hulls and things of that kind going
thtough the diteh from that. You couldn't deny that existed
~t times, could you T
·
''A. I could not. The only thing I can say is that day there
was nothing going down except the water, that was red but
clean." (M. R., p. 201.}
The above referred to complaint by }fr. Baldwin during the
summer of 1937 was the third and last complaint ever made to
Mr. Webster by anymM prior to the institution of the instant
suit on December 28, 1937.
.At the same time, a si~nilar S'l£it for $10,000.00 was instituted against your petitio-ner by the Cherrystone Seafoods,
_ Inc., owned and controlled as above stated by Mr. Baldwin.
This last r·eferred to suit has not· been t·r'ied but is now pend·
·
. ing in the Circ·uit Cou.rt of No'rtha·mpton Cou,nty.
Mr. Emory J. Steel·man, plaintiff in the Circuit Court in the
instant suit~ never filed any complaint with or against your
petitioner pr-ior to the instant suit~ Upon this point, 1\II:r. Webster testified as follows:
"Q. You said you had never,- that Mr. Baldwin had never
discussed this with you until he went over with Dr. Chipman.

G. L. Webster Oo., Inc., v. Emory J. Steelman.

17

When was the nrst time that Mr. Emory .Steelman, the plaintiff in this case, took his troubles up with you Y
"A. I never knew Mr. Emory Steelman until I saw him in
·this court room. I have no doubt seen him without knowing
who he was, but have never seen him to recognize him lmtil
we met here.'' (M. R., p. 407.)
As to Mr. Baldwin's connection with the instant suit, Mr.
Webster testified as follows:

''A. We never had any complaint from anybody except
Mr. Baldwin on the occasion I told you.
'' Q. You never had any complaint at all until 1937 or 1936
in Eyre Hall Creek Y
"A. No.
"Q. So this trouble which was in the ditch in 1935 had
been transferred in some way, had it not, to Eyre Hall Creek
in 1937?
''A. No more than in any other year since 1920.
"Q. How do you account for the fact that previously there
had been no complaint from Eyre Hall Creek, but that in
1937 the complaints became very sharp and serious y·
"A. I account for that because Mr. Baldwin had within
that time gone into the crab business, had left the hog business and gone into the crab business.
'' Q.. Other people had lived on Cherrystone Creek prior to
the time Mr. Baldwin went in the crab business Y .
"A. Yes.
'' Q. They had never complained of a had condition in Cherrystone Creek before 1936¥
"A. They have never complained until this d!tte, except
Mr. Baldwin's side partner, Mr. Steelman.
'' Q. You think they are the only parties that have been
injured or who pretend to have been injured in the creek!
''A. I answered that we have had no complaints from any
of them.
"Q. As I gather, Mr. 'Vebster, you attribute to 1\{r. Bald- .
_win the instigation of this trouble?
"A. I do.
''Q. ·And you think 1\{r. Baldwin has needlessly complained
of a situation ·which really isn't bad at all f
"A.. I think Mr. Baldwin has contributed to his own situation.
'' Q. But you think l\Ir. Baldwin's complaint of your factory is disingenious?
·
·"A. I don't know that I know what disingenious means.
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'' Q. In other words, he is pretending you are doing him a
heap more hann than you really are 1
''A. Yes, I do.'' (l\L R., pp. 417-418.)
It appears from the record that 1\~[r. Baldwin's first business venture on Eyre Hall Creek was in the hog business (l\L
R., p. 417). He later went into the erab business, operating
in the name of Cherrystone Seafoods, Inc. The record discloses that shortly after the entry of the Cherrystone Seafoods, Inc., in the clam and crab business in Eyre Hall ·Creek,
Mr. Baldwin began insisting that the State and Federal officials prevent your petitioner from draining· into said creek.
Upon this point, your petitioner's president testified without
contradiction as follows:

"Q. 1\Ir. Webster, do you recall that whenlVIr. Baldwin went
io see you in June of last year, at the tin1e he went with Dr.
·Chipman, that he did say to you that he hoped that it would
turn out that your factory wasn't the cause of the trouble
from which he was suffering f
''A. vVell, I don't recall it, but I am entirely willing to
give him credit for it.
"Q. Then if you are willing to give him credit for it you
have chang·ed your opinion as to his being the formant of
this trouble if you think he was sincere? If he hoped your·
factory would turn out not to be the cause he certainly wasn't
trying· to cause trouble.
"A. 1\'Ir. Heath,. if you want an answer on that question I
can g·ive it to you.
"Q. Yes.
"A. l\tiy information from Dr. McGill and Dr. l\fcCreary
and other Health Officers on the Shore was that Mr. Baldwin made their life miserable insisting they do something to
close up that plant. That was long before I had any knowledge of it. They would come to make inspections and I assumed it was routine, but Dr. McGill told me he was glad his
. job was changed to the Western Shore on that account.'' (M.
R., pp. 428 and 429.)
The evidence offered in behalf of the defendant in error
was that at times during the summer of 1937, large quantities of fish died in Eyre Hall Creek; that large quantities
of his crabs, clams and oysters likewise died; and that the
odor from the dead fish and crabs injured the enjoyment of
defendant in error's home.
The only witness who testified that the a refuse and 'waste"
f1·o1n petitioner's pla,nt killed the seajood in Eyre Hall C1·eek
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was Dr. Walter Chipman of the [Tnited States Bureau of Fisheries, and said witness only exarnined the water in said creek
on five days durin_q the sttm.rr~~er of 1937.
As will be seen from the record, pr. Chipman testified at
great length. His conclusion was that the ''refuse and
waste'' from petitioner's plant absorbed a large part of the
oxygen in Eyre Hall Creek, thereby killing the seafood in
said creek.
Robert 0. Smith, lilrewise from the United States Bureau
of Fisheries, with thirteen years' experience with said Bureau, whose evidence is found :NI. R., pp. 460-470, was unable
to agree with Dr. Chip1nan. In l\fr. Sn1ith 's opinion, the conclusions arrived at by Dr. Chipman were not justified by the
facts upon which based. ....t\.fter having heard all of Dr.
Chipman's evidence, and after having had detailed to him
all of the other evidence offered in behalf of defendant in
error, by counsel both for defendant .in error and your petitioner, J\lir. S1nith testified as follows :

"Q. Now, 1\{r. Smith, even if everything that I have stated
to you were true and everything that ~Ir. Nottinghan1 said
·was true could you still say what the cause of the alleged
damage to the oysters was¥ "That caused the damage?
"A. Well, 1\Ir. 1\{app, in order to determine what the effect
of any substance suspected of killing any organism in the
water it is necessary to make an extremely lengthy observation and also experiments with that material. So far as I
know no such experiments have been made here and the evidence which has been given doesn't take into consideration
what the conditions may be under, let us say, normal conditions." (M. R., p. 469.)

Said witness further testified:
'' Q. In view of the fact that no experiments and tests have
been made are you in a position tQ say what caused the alleged damage to the oysters~
"A. No, sir. I think it is inconclusive." (M. R., p. 470.)

Your petitioner offered to show by said witness:
''that very frequently throughout the time said witness had
been connected with the United States Bureau of Fisheries
that complaints fron1 all parts of the country of oyster catas ..
trophes had been reported to said Bureau and that the Bureau after full investigation was unable to determine the
cause of the trouble. And further to show that in the year

-_ -

~
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1928 there was an oyster catastrophe on the Western Shore
of the Chesapeake Bay which was investigated o~er a period
of several months by .the United States Bureau of Fisheries
and they in spite of that investigation had never been able
to definitely determine the cause of said catastrophe.'' (M. R.,
p. 465.)
This evidence was excluded by thE~ ·Court over your petitioner's objection and exception, but under Rule 8 of this
Court, it is proper to consider same upon this application
for a writ of error.
In addition to Mr. Smith's evidence, your petitioner offered numerous witnesses who testified that during the hot
summer months of every year the normal death rate of crabs
in other creeks shows 50% and over, and that the death rate
was especially high during the summer of 1937. (See evidence of A. L. Charnock, M. R., p. 497 ; C. 'V. Pruitt, 1\1:. R.,
pp. 501 and 502; S. F. Smith, 1\L R.. , pp. 506 and 507; Robert
Williams, ~L R., p. 511; and John Lowis, l\L R., p. 512.) As
is disclosed by the record, numerous other witnesses with
many years' experience in the crab business, testified to the
same general effect.
M. C. Ballard, Manager of Ballard Bros. Fish Co., of Willis· Wharf, Northampton County, and Vice-President and
Director of Ballard Bros. Fish and Oyster Co., of Norfolk,
testified that said two corporations own approximately seven
thousand acres of oyster land, and are the second largest operators in the State of Virginia, operating not only on the
Eastern Shore of Virginia, but in the York River, the Chesapeake Bay, and various other places, including approximately
four hundred acres in Cherrystone Creek.
This witness detailed several large oyster catastrophes in
various parts of· the State, one of which at least had been investigated by biologists from the lfnited States Bureau of
Fisheries practically all of one suminer. Said witness testified that not one of said ca:tastrophes had ever been explained
or understood either by those in the oyster business or so far
as he had reason to think, by so-called experts (M. R., pp.
596-598). Numerous other witnesses testified to the same
general effect as to oysters.
M. Smith Wilson, whose home is on l{ing's Creek, ·Northampton County, into no part of which does the ''refuse and
waste'' from petitioner's plant drain, testified that during
July or Aug·ust, 1937, there 'vere a g·reat many dead fish in
King's Creek, and that same "laid on the Shore until the
buzzards ate them'' (M. R., p. 571).
Geo~ge Etz testified that he frequently saw dead fish in
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large quantities floating on Plantation Creek (l\1:. R., p. ~38).
T. W. Jones testified that ''thirty-nine or forty years ago''
he saw large quantities of dead fish in "Bull's Gut Creek",
which is on the other side of his, Jones' farm from Eyre
Hall Creek, and like Eyre I-Iall Creek, empties into Cherrystone Creek. He testified that upon the occasion referred to,
thirty-nine or forty years ago, he bought between one hundred and two hundred bushels of these dead fish to use as
fertilizer, and that upon said occasion a g·reat many more
were dead than when Dr. Chipman made his investigation in
Eyre Hall Creek in 1937. The occasion referred to by Mr.
Jones was, of course, long before your petitioner's plant was
in operation ( l.VI. R., pp. 563 and 564). Numerous other witnesses testified that it was not unusual now or in the past to
see dead fish in various creeks during the hot summer months,
and that no one knew what killed same.
The Ju.,ry, by their vm·dict, agreed 'with Mr. Robert 0. Smith
of the United States B1tre0/lt, of Fisheries, and with the witnesses offered in behalf of petitioner, and refused to allow
any dG!mage to seafood.
: .Although Dr. Chiprnan.' s report ~oas retu,rned to the United
States Bureau of If'isheries dnrin.g the summer of 1937, said
B'll,reatt of .Fisheries has never taken any action thereonr
Neither the State of Vir,qinia no~ the Federal Government
has ever taken a'J'l!y action u.pon any co1nplaint filed by Mr.
Baldwin. No part of the ~vaters of Eyre Ha,ll Creek nor Cherrystovne C.'f'!eek have: ever be-en condernmed as wnfit for the
planting of seafood.
HISTORY OF COURT PROCEE·DINGS.
The instant case was instituted by notice of motion on December 28, 1937, said notice of motion being found on pages
lto4M.R.
As will be seen from said notice, the defendant in error
alleged damages in the sum of $10,000.00. With said notice
of motion was filed an itmnized statem.ent, which is found on
pages 4 and 5 M. R. As will be seen therefrom, the damages
alleged were of three general classes:
First. Damages to seafood below low water mark.
Second. Damages to seafood above low water mark.
Third. Injury to enjoyment of home.
To this notice of 1notion for judgment, the plaintiff in error
filed a demurrer (l\1:. R., p. 5) ; a plea of estoppel (l\1:. R., p.
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6); a plea of the five-year Statute of Limitations (~.L R., p.
9) ; and a plea of the general issue (1\L R., p. 13).
The demurrer was upon two grounds : First, because the
plaintiff in error had a right to drain the ''refuse and waste",
alleged in the notice of n1otion for judg1uent, into the tidal,
navigable salt waters of Eyre I-Iall Cret~k; owned by the State
of Vitg·inia, below low water 1nark; that th_e General Assembly of Virginia has not hy statute undertaken to prohibit
or restrict this cmnmon law right, and that, therefore, any
injury to defendant in error's seafood below low water mark
cannot be recovered for; and, second, because the plaintiff
in error having the above referred to eommon law right and
not being charged by the defendant in error with any negligence in the exercise of that right is not liable in damages
to said defendant in error, even though the damage is alleged
to have occurred on land above low water mark.
The Circuit Court sustained the first ground of demurrer
upon the law as stated in 11 a1npton v. TVatson, 119 Va. 95;
Darling v. City of Newport News, 123 Va. 14, and 249 U. S.
540; and Co1n1nonwealth Y. Newport News, 158 V a. 52. The
·Circuit Court overruled the second g-round of said demurrer,
to which action of the Court in overruling said second ground
of the demurrer the defendant excepted.
After the first ground of said demurrer was sustained, the
defendant in erro1• amended its bill of particulars, asking in
said amended bill for ''damage to oysters and oyster beds,
$1,575.00; clan1s killed and injured, $750.00; additional cost
on keeping floats, $100.00; injury to enjoyment of home, $2,000.00'' (l\L R., pp. 21 and 22).
The Circuit Court overruled defendant in error's motion to
strike out the plea of .estoppel.
·
The Circuit Court, over plaintiff in error's objection and
exception, struck out so much of the five-year plea of the Statute of Lin1itations as it considered was superfluous, but re~
fused to .strike out so n1uch of said plea as alleged that defendant in error and his predecessors' cause of action, if any,
did not accrue within five years before the institution of this

suit.
There was, of course, no objection to the plea of the general
issue.
During the course of the trial, upon n1otion _by the plaintiff
in error, the alleged damage to ''clams killed and injured",
amounting to $750.00, and the alleged ''additional cost of keeping floats", amounting to $100.00, wore eliminated. This
left two elements of alleged damage, which were submitted
to the Jury: ],irst, "damage to oysters and oyster beds,
$1,575.00''; (the oysters and oyster beds being above low
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water mark); and, second, "injury to enjoyment of home,
$2,000.00'''·
As will be seen from the voluminous record, the trial lasted
several days, and at the conclusion thereof, the Court gave
at the request of the defendant in error Instructions 1, 2
and 3 (l\tl. R.; pp. 655 and 656).
To the giving of Ins!ruction 1 your petitioner objected and
excepted on the follovnng· grounds:
''The account filed with the notice of motion for judgment
placed injury to enjoyment of home at $2,000.00. The allega~
tions in the notice of motion for judgment and the only allegation as to injury to enjoyment of home is as follows: 'And
further, by reason of the alleged wrongs aforesaid the plaintiff's highland, described in the aforesaid deed, whereon he
lives with h~s fEl;mily and maintains his home, was made almost valueless from stench and filth created by said poilu~
tion, which killed fish, crabs and other seafood, and the ebb
and flow of the tide lined the plaintiff's shore with said dead
n1atter, causing· the watei·s adjacent to his said home to be
unfit for use and his hoine an unfit place for human habitation, due to the aforesaid stench and filth created as aforesaid.' Our objeetion to tll.at insh;uction is that under that instruction the ,Jury 1vould be permitted to give damages for
odor, any stench and filth which the jury believed was created by direct odors from the defen¢1ant ;s plant. In the notice of nwtion which we are defending the only damages to
the home are damages alleged to result fron1 dead crabs, fish
and other seafood ·which were killed and lined the shore, the
odor coming from the crabs, fish and seafood and they in turn
having been killed, according to the notice of motion, by pollution caused by the defendant's plant. The Notice of Motion says in express terms that 'the home was made almost
valueless from stench and filth' and that the stench and filth
was created by pollution and the pollution killed crabs, fish
and other seafood and the ebb and flow of the tide lined the
shore ·with this dead matter and the dead matter caused the
waters to be unfit for use; that the dead matter caused the
home to be an unfit place for habitation due to the stench
and filth created by this dead ;fish, crabs and seafood.'' C:M:.
R., pp. 660-661.)
To the giving of Inst~uction 3 your petitioner objected and
excepted on the following grounds :
"because the jury will be misled thereby and would naturally
believe therefrom that the plea of statute of limitations
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does not apply unless the plaintiff has owned the property
for more than five years prior to the institution of this suit.''
( M. R., p. 661.)
At the request of your petitioner, the Circuit Court gave.
Instructions A, D and F ( M. R., pp. 656 and 657).
In addition to the above last referred. to three instructions,
your petitioner asked the Circuit Court ~o give Instructions
B, C, E and G (l\1:. R., pp. 659-660).
The Circuit Court refused to give all or any of the last
mentioned four instructions, and your petitioner excepted.
Upon the evidence and instructions given by the Court, the
Jury returned the following verdict:
"We, the Jury, find for the plaintiff $1,000.00 for damages
to his real estate from the odors, and allow him no damage for
loss or damages to his oysters.'' ( M. R., p. 658.)
Your petitioner, by counsel, moved the Court to set aside
said verdict and to enter up final judgment in behalf of your
petitioner on the following grounds: "1. The Court's refusal to sustain the second ground of
defendant's demurrer to the plaintiff's notice of motion for
. judgment.
2. Admission by the Court of improper evidence.
3. Exclusion by the Court of proper evidence.
4. The Court's failure to properly instruct the Jury.
5. Misdirection of the Jury by the Court.
6. Because the verdict is contrary to the law and evidence
and without evidence to sustain it.
7. Because under the rulings by the Court and the Jury's
verdict, no fish, crabs or other seafood were wrongfully killed
or damaged by the defendant and the only damage to the enjoyment of plaintiff's home alleged in plaintiff's notice of
motion for judgment, resulted from stench and filth created
by fish, crabs and other seafood wrong·fully killed by defendant.
8. Because the verdict is not responsive to the issues joined
by the parties.
9. Because no negligence on the part of defendant is alleged or proven.'' ( M. R., p. 658.)
The Court overruled this motion, to which action of the
Court in so doing, your petitioner excepted, 'and likewise excepted to the entry of final judgment by the Court upon said
verdict.
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In overruling said motion, the Court said:
"If the Jury are properly instructed and the plaintiff is entitled to recover, I think there is plenty of evidenc~ to justify·
the verdict. I don't think it is contrary to the evidence. Now,
the great objection to the instructions is the failure to give
instruction on the statute of limitations. I feel confident in
my own mind I was right. The Supreme Court might not
agree. Now, I don't know how much odor has been going
on, but so far as the evidence before the Court nobody that
lived where }fr. Steelman lives detected any odor until 1936
and 1937, so the five-year period could ·not run. The only
trouble I have is that 7th Ground, as to whether or not he is
entitled as a legal matter to recover. I have gotten no help
from the .Virginia cases. The only help we got from any
Virginia case was the case of Commo'IVWealth v. The City of
Newport News, but here we have a different case from that,
and the only 'vay he can recover is to the damage to his place,
whether from odor to his place, or damage between high and
low water mark, and it is a very serious doubt he can, but
I am going to devolve that doubt in favor of the jury and let
the verdict stand. Now, the thing that worries the Jury
and me is the testimony that said when the tide when out it
left this filth between high and low water mark, and that is
where the ·bulk of the odor came from. No institution, whether
private or public, has a right to damage a man's property
and I am not going to take the responsibility. The Jury has
found that verdict and I am going to let the verdict stand."
( M. R., p. 658a.}
ASSIGNMENTS OF ERROR.
':Vithout waiving any of the numerous assignments of error,
we respectfully desire to direct the Court's attention to the
following four errors:

First Assignment of Error.
The Oi~rcuit Oou1·t's refusal to su.stain the second ground of
petitioner's demu.rrer (llf. R., p. 6) to defendant in error's
notice of n~otion for ju,dg1nent, and likewise the Oirmtit Court's
refusal to give Instntctions E and G (M. R., p. 660). These htstructions told the Jury that petitioner had a right to d.rain
into the tidal waters of Eyre Hall Creek, and that if said petitioner exercised that right without negligence, it was not

26

Supreme Court of Appeals of Virginia

liable for any damage resulting fron1 the exercise of said
right.
As wrjll be seen jr01n the notice of motion for judgment,
there was no allega.tion that petitioner was g·uilty of the
slightest negli.Qence either in the constnwtion or operation of
its plant or in the ~tse of its drainage system fro'ln said pla;n.t
to Eyre Hall Creek. Not only is this true, but ~Ir. Heath, one
of counsel for Steelman, during the course of the trial stated to
the Trial Judge, ''We are not suing for negligence. We are
suing· for invasion of a man's property. He is still liable if he
invades our property'' (:WI. R., p. 432). Not only is this true,
but the record fails to show a scintilla of evidence of any
negligence on the part of petitioner.
The plant itself has always been kept as clean and sanitary
as it is humanly possible to keep same. Upon this point, Mr.
Webster testified without contradiction as follows:

"A. The vines, of course, are hauled in from the :field and
taken to the vine sheds, which are on the extreme Eastern
edge of our sixty-acre property, a distance I would est_imate
as five hundred yards from any branch or arm of the ditch
or the drains leading to the ditch. Those pea vines and hulls
are gathered up as fast as they are made and hauled in the
field. Some of them get on the ground around the hulling
station, of course, but I can't conceive of any way they could
reach the ditch across the intervening ground, which is kept
clean at all tin1es.
''Q. In speaking of keeping that ground clean, what precautions, if any, does your company use to keep all of that
ground used in connection with your plant clean?
''A. There is always one or more trucks hauling all sorts,
every sort of refuse material from the different departments
of the factory, and there are men and 'vomen in every department whose sole duty is to sweep and clean during our
operating times. Cleanliness is at the very root of the canning industry. Uncleanliness brings spoiled goods and the
first consideration of a canner who ,,-ants to pack decent
canned goods is cleanliness." (:WI. R.; p. 390.)
Charles T. Corkran testified as follows:

'' Q. One thing I want that I didn't bring out before I g·o
to that. Mr. Corkran, when you are canning and washing
these vegetables, in what condition do you keep the machinery
and :floors and walls of your buildings in which this processing
is done?
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We keep them very clean.
''Q. How do you do it1
''A. By constant cleaning.
'' Q. Ho\v often do you clean, what method do you use, or
now is it cleaned 1
''A. Various methods. One method is instead of throwing
our rejected material on the floors we put them in pots or
lug boxes. That keeps the material off the floor. vVe are
constantly washing our machinery. We are constantly wiping
our machinery.
e even go so far as to try to eliminate
foam on our juice because foam is very hard to handle and
we do that by a blast of air.
"Q. Mt. Corkran, after each day's operation your floors
and machinery are c.ompletely cleaned?
''A. They are being cleaned all day. They are being
cleaned from the time we start in the morning until we stop
at night, and are swept up and cleaned up continuously during the day.'' (M. R., pp. 448-449.)

'V

Miss Carrie B.. Far1ner of the State of Virginia Labor Department, for the past nine or ten years, testified that she
inspected canning plants about once a year, and that her last
inspection of the petitioner's plant was during September,
1937. She testified as follows:
'' Q. Have you gone over that plant in the course of your

duties1

·

''A. Yes, sir.
'' Q. What, Miss Farmer, is the condition of that plant f
''A. Very good from my point of view.
''Q. Is the sanitary condition above or below the average of
plants in Virginia that you inspect?
'' 1\tir. Nottingham: 'iV e object.
''The Court : Objection overruled.
''Mr. Nottingham: Exception.

''A. The standing of this plant is among the best in the
State.
"Q. Would you hesitate to use foods canned in that plant
from a sanitary standpoint?
''A. No, sir. ' ' ( M. R., pp. 372-373.)
We have already referred to the uncontradicted evidence
of G. L. Webster and others connected with said plant as to
the extreme care and caution taken in an effort. to prevent
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any solid v~getable matter from passing from said plant to
Eyre Hall Creek. In addition to this uncontradicted evidence, :a,aiph 0. Dulaney, in no way connected with or interested in petitio~r 's plant, but who was President of the
National Canners' Association during: the year 1937, testified that, in addition to operating his own canning factory,
he had been through "twenty-five to fifty'' other plants. When
asked how petitioner's drainage system compared with similar
plants, Mr. Dulaney testified as follows:
"Q. Mr. Dulaney, have you ever visited the plant of the
G. L. Webster Compa_nyf
''A. Yes, on several occasions.
'' Q. Have you been there recently f
''A. Yes.
'' Q. Have you viewed his screening system at the plant f
''A. Yes.
"Q. Is it or not a fact that" this systen1 of screening is
the type recognized by the authorities so far as you know on
~creening at a cannery 1
"1\{r. Heath: What authorities Y It is a leading question.

"Q. Mr. Dulaney, what is the type generally used by canneries?
''A. The type of screening that is used by most canners of
my acquaintance who use any type at all is the type in which
there is a screen through which all of the water from the
factory flows. That screen permits the water to go through
and stops any solid material. The size of the screen is usually
about eight meshes to the inch. Most of that type so far as
I am aware than any other single type.
"Q. Does the type you saw at the G. L. "\Vebster Company
coincide with that type, Mr. Dulaney?
''A. Yes, in fact I asked the question as to how many
meshes were used and was told sixteen.'' ( M. R., p. 431.)
The same witness further testified:

"Q. Mr. Dulaney, I now ask you if the system used by the
G. L. Webster Company is of an improved typeY
"A. Yes." (M. R., p. 432.)
·
A. T. Leatherbury, manager of the Eastern Shore Canning Company, which also operates a canning plant in Northampton County, testified that he had ·been through the Web-
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ster plant ''pretty neai~ every year''. As to the drainage
system, Mr. Leatherbury testified as follows:

•

"Q. Mr. Leatherbury, have you noticed the screening system used by the G. L. Webster ·Company?
''A. I have.
"Q. Is tha.t a standard screening system us~d and approved by the canning industry?
''A. I would think so.
'' Q.· Do you also know in a general way the system of ditching used by the G. L. Webster Company coming from that
screening system?
''A. Yes.
· '' Q. Do you have a similar .system for your plant drainage?
''A. We do.
"Q. Do you have ditches and streams through '~hich the
water runs out to the creek?
''A. We do.'' (M. R., pp. 434 and 435.)
W. I. James testified that he had been in the canning business in Northampton County since 1925. As to the drainage
system used by petitioner, his evidence was as follows:
'' Q. Have you in years past had oecasion to go through
the Webster Canning Company at Cheriton Y
''A. Yes, sir.
"Q. Have you had occ.asion to see or look at the. screening
system which they use?
''A. Yes, sir.
"Q. Please state to the Jury whether or not that is an approved system used by the canning industry?
"A. Yes, sir.
"Q. Is that a high type improved machinery, more so than
some of the canning factories used 7
''A. Yes, sir.

"Mr. Heath: We object to that.
"The! Court: I think that is a proper question.
"1\fr. Heath: We note an exception.
"Q. Mr. James, what improved feature, if any, do you have
in mind that the Webster Canning Company has?
''A. His screen is a rotary squirrel cage type and some use
just a screen, and some don't use any.'' ( M. R., pp. 436437.)
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Petitioner's president, in an effort to eliminate if possible
the minimum of waste that unavoidably passes from all canning factories, considered ''a systen1 of sedimentation'',
which had been tried out by the Wisconsin Canners' Association under a Mr. I-Iarvey Burr, but was advised by Mr. Burr
that said s)rstem "had not been successful". (M. It., pp. 39·7398.)
The National Canners' Association, of which petitioner is
a member, has spent ''a considerable portion'' of a half million dollars "in an attempt to develop a better system", but
said Association advised petitioner's president that it had
been unable to develop any better system than the one petitioner \Vas using. (1\L R., p. 398.)
The record discloses that petitioner's plant, like others of
a similar character, is inspected very frequently by both State
and Federal Health Departments. Upon this point, Mr. Webster testified as follows:_
·

'' Q. In speaking of the precautions you go to by having
women employed for the sole purpose of sweeping up everything. Is it or isn't your plant annually inspected by various
Health Departments, State and Federal~
''A. It is inspected ve1·y frequently, not annually. They
come in on us many times, and without any forekno,vledge
on our part of "rhen they are coming, and they come there
and remain for sometimes a week or two carrying out experiments in our laboratory. So the presonce of some State or
Federal employee connected with the Pure Food & Drug
Department or some Sanitary Department of the State and
government is more the usual thing than the exception.''
(M. R.., p. 392.)
Not only is all of this true, but the Vl ar Department of the
United States during August,-1937, gave notice to all Canning Companies in this District as to drainage from canning
plants into navigable water. As a result of this notice, 1\{r.
Webster, during December, 1937, prior to the institution of
the instant litigation, conferred with officials of the United
States W a.r Department. I-Iis evidenco upon this point was
as follows:

"Q. l\{r. Webster, does the War Department of the United
States have regulations about the dumping into navigable
waters so far as industrial plants such as yours?
''A. Yes.

•
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"Mr. Heath: vVe call for them if you have them.
"Q. Have you them? Have you the regulations?
''A. I have seen them, but I don't know where they are
now.
"Q. Have you ever discussed with officers of the United
States War Department, gone over with them and explained,
your drainage system?
''A. I did.
'' Q. Given it to them just as it exists?
''A. Yes.
'' Q. Did that department make any suggestions to you Y

''Mr. Quinton Nottingham: Verbal or written?
"~Ir. Mapp: Verbal, I take it is.
"A. Yes, sir, they are verbal. I visited them in December.
''Q. This past December!
''A. At their district office in Washington. I went there
for the purpose of :finding out just what they required.
'' 1\ir. Heath: I submit this is hearsay testimony. As to
any official document we haven't any objection, but for Mr.
Webster to state a conversation between'' The Court: I think the official document is proper about
rules and reg11lations, but as to whether or not he has what
is required, I think he can state that.
"Mr. I-Iea.th: As I understand the witness is going to
detail a conversation which he bad with an official which he
visited.
''The Court: That is true.
"1\tlr. Heath: I will' withdraw the objection.

''A. I described our system of screening, as we call it, water
from the factory and the official that I was discussing it with
said that if he found the system as I described it when he
came to inspect it that there would be no objection." (M. R.. ,
pp. 404-405.)
In spite of these nurnerou.s inspections, prom,pted in part at
least by Mr. Baldwim, the record does not disclose that a;ny
complaint was ever re,qistered against petitioner's plamt by
either State or Federal authorities durilng the seventeen years
of its operation.
The second ground of petitioner's demurrer and Instructions E and G, therefore, present clearly the following legal
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que~tion: Is a party liable for damages to a;nother if such
·party is exercising a lawfy,l right in a lawful manner, and is
not guilty of careless'l~ess or negligence in perfonnilng such
lawful right?
All the authorities, both in .Virginia and elsewhere, in dealing with such cases, discuss and differentiate between the
two general principles, (1) "Sic u.tere tlw ut a.lienum rwn
laedas" (so use your QWn as not to injure another}, and (2)
"damnum abseque injuria" (damages without injury), and
the line of differentiation seems to be drawn between the
exercist of "j~ts p~tblicum" (public right) and "jru.s pr·ivat~tm" (private right).
As will, of course, be seen from the record, your petitioner
in draining its "refuse and 'vaste" into the tidal waters
of Eyre Hall Creek, was exercising a public right rather than
a private right. It was doing what it and every landowner
whose land naturally drained into said Creek had a perfect
right to do. (See Hamp~on v. Watson and Darling v. City
of Newport News, supra.)
·
It is a settled principle that in the exercise of a private .
right, a nuisance can be created without the element of negligence. It is equall-y well settled that in the exercise of a
public right, negligence becomes an essential ele1nent.

''The principle, however, that every person must use his
property so as not to injure others must ahvays be considered
and applied in the light of the other principle that every man
has a right to the natural use and enjoyment of his own property, and tpat if, while lawfully in the enjoyment of such
use, without negligence or malice on his part, an unavoidable·
loss occurs to his neighbors, such loss is da;mnum abseque
injU'ria. The rightful use of one's own land may, in some instances, cause damage to another, and yet constitute no legal
wrong, and afford the damaged person no remedy. If the
annoyance and injury suffered are merely consequential on
the legitimate use of the property, the law of nuisance furnishes no redress.'' (Sec. 20 R. C. L. 381.) (See a] so R. C.
L. 7, Supplement, page 4890.)
In Fisher, Trustee, v. Seaboard ..A.ir Line RalilwO!!J Co., ·
102 ,va. 363, the plaintiff averred that the movement of trains
and locomotives on a trestle by plaintiff's home was "an insufferable nuisance, owing to the many· horrible noises, the
jarring of the ground and shaldng of the buildfngs, and the
volumes of smoke and dust so created and emitt~d, whereby the walls of said building have been cracked and displaced,
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the air in and about the said plaintiff's premises so polluted
as to sensibly impair the enjoyment thereof, and the ordinary comfort of human existence therein otherwise materially
interfered with; * * * ''.
In reversing the judgment of the trial Court, the Court
said:

"A railroad company acting under authority of law, whose
road 'is constructed and operated with judgment and caution,
and without negligence, is not liable to an adjacent landowner for damages resulting from the noises, jarring and
shaking' of buildings, dust and s1noke incident to the running of trains. No action lies for the loss or inconvenience
resulting from doing an authorized act in an authorized way."
The same legal principle applies in the instant case. Your
petitioner was ''doing an authorized act in an authorized
'vay".

''In the absence of express restrictions a general grant
of power to do a particular thing carries with it, by implicatipn, as an essential incident, authority to do whatever may
be found reasonably necessary to render the power granted
effectual. ''
"It is a well settled principle of corporation law that corporations, in the absence of express restrictions, have the
implied power to do all acts that n1ay be necessary to enable
them to exercise the powers expressly conferred and accomplish the objects for which they were created," and, "rlt
may do all acts that are reasonably necessary, that is, that
are proper and convenient as tending directly to accomplish
such objects." (See Newport N ew8 Slvipbuzlding wnd Drydock Co. v. Jones, 105 Va. 503.)
Perhaps the leading case in Virginia on the question of the
use of a navigable stream is Hot Springs Lttmber & Jill anufact'ttring Co1npany v. Reverco1nb, 106 Va. 176. This case
states rather clearly the distinction dra'vn between negligence as a.n essential elen1ent in the exercise of j'lts privatum
and jus p1tblicunt. The defendant 'vas charged with wrongfully and illegally plac.ing in J aekson R.iver logs to be washed
or floated down said stream, as well as logs purchased from
others, and with carelessly and negligently permitting said
logs to pile bp on the banks of said river on the lands of
the complainant in great heaps and jams, which turned the
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water in said river from the channel, where it had been accustomed to flow, and thereby causing the water in said river
to flow out, on and across the plaintiff's land and wash across
and damage and injure the same ..
In plaintiff's declaration, the defendant demurred on the
ground that the declaration, ''whatever the intent may hav~
been, showed that Jackson River was a floatable stream, in
which the defendant had a right to place their logs in order
to carry them to the mill, arnd being in the exercise of a right
they could only be responsible for carelessness or negligence
in the exercise of that right; amd the · declaration whollY,
failed to show any fact front which carelessness or negligence
can be inferred". (Italics added.)
In the opinion· handed down by Keith, P., it was said:
"If the defendants had t11e right to the use of Jackson
River, they would not be liable for injury although logs did
pile up on the plaintiff's land and injure him, provided due
and ordinary care was used in floating the logs upon the
stream to prevent injury to the adjacent landowners.''
In the same opinion, the Court quotes with approval the
following:
"When once the public character of a way is established,
the right of the public. to the easement is paramount to all
private rights * * * . The public right of floatage and the
private right of the ripaTian proprietor must each be exercised with due consideration for the other, and any injury
which the latter receives in consequence of the proper use of
the stream for floatage he must consider it as incident to his
situation upon navigable waters.''
The judgment of the Circuit Court was reversed, the Court
holding that defendant's demurrer should be sustained.
In the instant case, the plaintiff, St~elman, in 1933, purchased the real estate now owned by hirn on Eyre Hall Creek,
knowing of the thirteen years petitioner had been draining
the ''wash-water" into said Eyre Hall Creek.
In Common~vealth of Virginia v. City of Newport News,
et als., supra, the Commonwealth procHeded by bill in chan~
eery to rest.rain the City of Newport News and the City Council from dumping untreated sewage in the waters of Hampton Roads. Among other things, it was alleged tbat the dumping of this untreated sewage has seriously pol~uted all the
waters of Hampton Roads and the James River in the vicinity
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of Newport News; that the health authorities of Virginia and
of the United States had decJared the waters of this polluted area unfit for the propagation and taking of shellfish; that the value of these waters for the purpose of fishing
of all kinds had been practically destroyed; that as a result
of this condition the State had lost large revenue; that the
waters had been rendered unfit for bathing purposes; that the
health authorities of the various places along the shore-line
affected by the pollution had forbidden bathing therein; that
many cases of infectious diseases were directly traced to
eating shellfish taken from these waters ; and that the flats
along the shore gave off at ebb tide ''offensive and unhealthy
odors which are injurious to the comfort and health of the
people in the vicinity thereof"; and that "by discharging this
raw, untreated sewage into these waters the City has created
and is maintaining a general public nuisance".
The bill further alleges that the City of Newport News
could, at a moderate cost, provide sewage disposal pl~nts,
and that it was the City's duty so to do.
To this bill, the defendants demurred. Said demurrer was
sustained by the Circuit Court, and this Court, in an exhaustive opinion by Mr. Justice Epes, confirmed the Circuit Court.
The same general rule, that is, that one exercising a pUblic
right, rather than a private right, is not liable in the exercise
of said right except for negligence, is held not only in Virginia but by the Courts of last resort in other States,
One of the leading cases upon this point is that of 0 'Day v.
8houvlin, 104 Ohio St. 519, said case being cited in R. 0. L. 7,
Supplement, page 4890, and being also reported in 25 A. L. R.
980.

In said case, damages were asked against a defendant who
was exercising a public right without negligence. . The de:.
fendant demurred. The demurrer was overruled by the Trial
Court. At the conclusion of the evidence, the defendant asked
for an instructed verdict (which was the equivalent of Instructions E a11d G asked for by the defendant in the instant
case).
The S~preme Court, in passing upon the legal question involved, cited numerous authorities, including CoUi:ngs v.
GeorlJe, 102 Va. 509, and said:
''We can find no reported case imposing the liability of an
insurer upon a manufacturer operating a lawful business in
a lawful manner unless the operation of such business is inherently noxious or carried on in a negligent manner. If, as
in this case, the defendant tenders testimony to show that
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such business is conducted by him by the usual and ordinary
methods known and used in that line of business, such testimony constitutes evidence proposed to go to the Jury for the
purpose of determining whether defendant used the ordinary
care in the conduct of his business.''
"In view of what has been said, the plaintiffs in this case,
in order to recover should have pleaded and proven negligence and not having so pleaded in their petition, the demurrer of the defendant should have been sustained.''
In view of the above autJ1orities, we respectfully submit
tha.t the Circuit Court erred to the vt~ry gTcat prejudice of
petitioner in not sustaining the second ground of petitioner's
demurrer, and repeated the error in refusing to give Instruetions E and G asked for by petitioner.
Second Assignrnent of Error.
The giving by the Ci·rcuit Coitlrt of Inst-ruction 1 asked for
by the defendant in et·t·ot· (111. R., p. 6fi5), and the refusal by
the Cirmtit Co~trt to set aside the Jury's verdict on the seventh
grownd of the 1notion to set same aside. (l\L R., p. 658.)
The notice of motion for judgment (J:L R., pp. 1-4) alleges:

(a) That said defendant in error 'vas the owner of a home
and certain real estate above lo\v water mark, and the lessee
of certain oyster ground below low water mark; ·
(b) That your petitioner was engagod in the canning business, and by means of trenches and ditches caused the '' refuse and 'vaste'' from its factory to be emptied into Eyre
Hall and Cherrystone Creeks, ''by means of the premises''
(that is, by dumping said ''refuse and waste'' into Cherrystone and Eyre Hall Creeks), "large quantities of plaintiff's
oysters, clams, crabs and fish were destroyed, and large quantities which were not actually destroyed, were so polluted as
to be wholly unfit for hun1an consumption, so that they were
not, and could not be, sold''.
(c) The notice of motion further alleges that "by reason of
the alleged wrongs aforesaid'' (that is, the clumping of said
"refuse and waste" into said Creek), "the plaintiff's high
land, described in the aforesaid deed whereon he lives with
his family and maintains his hon1e, was n1ade almost valueless from stench and .filth created by said pollution, which
killed fish, crabs and other seafood, ~~nd the ebb· and flow.
of the tide lined the pla.intiff's shore 'With said dea.d 1natter,
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causing the wateTs adjac-ent to his said home to be ~(lnfit .foT
use, and his home an mtfit place. for hu1na1~ habitation, due
to the aforesaid stench and filth cTeated as aforesaid''. (Italics
added.)
As can he seen from the above, the notice of motion clearly
and plainly charges that the alleged "refuse and waste"
polluted the waters and thereby killed defendant in error's
oyster.s, clams, crabs and fish; that "the ebb and flow of the
tide lined the plaintiff's shore with said dead matter,
causing the waters adjacent to his said home to be unfit for
use and l1is home a.n unfit place for htunan habitation, due
to the aforesaid stench and filth created as aforesaid "-that
is, created by the odors from the dead fish, crabs and other
seafood.
We respectfully submit that no other reasonable construction can be placed upon said notice of motion for judgment.
There is not an allegation in said notice that the alleged pollution did anything other than kill the seafood. There is a direct
allegation that the dead seafood "lined the plaintiff's shore",
and that the stench and filth created thereby made plaintiff's
home an unfit place for human habitation.
Counsel for the defendant in error necessarily placed this
same construction upon said notice of motion for judgment.
Mr. Quinton Nottingham, one of said counsel for defendant
in error, stated to the Court:

' 'As a part of this damage we claim as damage of Mr.
Steelman's home the shores being lined with the dead fish.
The odor is part of the damage, if your I-Ionor please, because 've have shown about the dead fish." (~I. R., p. 280.}
''It is presumed that a party in his pleading will state his
case most favorably for himself, and that if he does not state
it with all its legal circnn1stances, the case is not in fact
favorable to him, and it is a rule of construction that if a plea
on its face has two intendments it shall be construed most
strongly against the pleader." (See Rine v. JJ1orT·is, 99 W.
Va. 52, 53, 127 S. E. 908.)
"It is a familiar common law rule that pleadings are to
be construed most strongly against the pleader, and that
no presumptions in his favor·will be indulged in. Moreover,
all reasonable presumptions must be indulged in favor of the
right action of the defendant, as 'veil as against the pleader.
This rule proceeds on the theory that as the pleader selects
the language, he should make his meaning clear. He is not
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allowed to leave his pleading open to different constructions,
and then take his choice between them.'' (See 21 R. C. L~
464.)
The Circuit Court correctly held under the doctrine laid
down in llampton v. W!Jtson, 119 Va. B5; Da,rling v. City of
Newport News, 123 Va. 14, and 249 U. S. 540, and in Cornmonwealth v. City of New11ort l!lews, 158 Va. 521, that your
petitioner, as a tnatter of law, was not liable for any alleged
. damage to seafood except to oysters above low water mark.
The Jury, by its verdict, not impliedly, but exp·resslJJ, found
that your petitioner, as a tnatter of fact, was not liable "for
loss or damage to defendant in error's oysters''. The only
damages a'vardcd by the Jury to the plaintiff "were for damag·es to his real estate from the odors''. These odot·s were
alleged by defendant in error in his notice of m.otion for judgment to be front dead seafood, and the Circuit Court and Jury
have held that your petitioner was not liable for the death
of said seafood.
It will be noted that the Trial Judge in overruling your
petitioner's motion to set aside the verdict returned by the
Jury stated :
"The only, trouble I have is that 7th Ground, as to 'vhether
or not he is entitled as a legal matter to recover. I have
gotten no help from the Virginia cases. The only help we
gpt from, any Virginia case was the case of Commor~~wealth v.
The City of N euJ1Jort News, but here we l1ave a different case
from that, and· the only way he can recover is to the damage
to his place, "~hether from odor to his place, or damage between high and lo'v water mark, and it is a very set·io'us doubt
he can, but I am going to devolve that doubt in favor of the
Jury and let the verdict stand." (Italics added.)
· We respectfully submit that the defendant in error, hl11Vmg
failed to prove the case alleged by him, the Circuit Court again
plainly erred to the prejudice of your petitioner in the giving
of Instruction 1 and in its refusal to set aside the verdict
returned by the Jury on the 7th Ground of the motion to set
aside said verdict.
Third; Assignment of Error.
The giving by the Circuit Court of lnstntction. 3 asked for
by defendant in errot~ (M. R., p. 656), a·nd the refusal of said
Circuit Co'ltrt to give Instructions B anit C (M. R., p. 659)
asked for by petitioner.
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It was the contention of the defendant in error that .the
five-year Statute of Limitations did not apply because said
defendant in error's cause of action accrued within the five
years immediately preceding the institution of the instant
litigation.. (See replication filed by defendant in error, M. R.,
p. 13). In support of this replication and contention, defendant in ei·ror offered several 'vitnesses (Alan Thompson, M. R.,
p. 113, et als.), who testified that prior to the year 1936, the
drainage from petitioner's plant through Hanby's B.ranch to
Eyre Hall Creek had not been cleaned out; that the alleged
''refuse and waste'' from said plant settled in said branch,
and that while the odors along said Branch were bad, that
there were no offensive odors in Eyre Hall Creek, and that
no damage was done to seafood in said Eyre Hall Creek. The
said witness testified that shortly prior to the trial of the instant case, they inspected the drainage through said Branch
and found a ditch cut through same, which from its appearance indicated that it had been recently cut, during the years
1936 or 1937. In other words, it was defendant in error's
theory and contention that your petitioner had done nothing
to damage defendant in error and that no damage had been
, suffered by said defendant in error or to the property owned
by defendant in error until the cutting of a ditch through
Hanby's Branch in 1936 or 1937.
.
In direct conflict with this theory and the evidence offered
by defendant in error in support thereof, the evidence offered
in behalf of your petitioner was that its canning factory and
the drainage system used in connection therewith 'vere put
in operation at the time its plant was started in 1920; that
same were of . a permanent character; that same had been
operated since 1920, in the same manner, up to and including
the time the instant suit was instituted, and that any nuisance
caused by said operation 1vas necessarily of such a character
that its continuance necessarily constituted a permanent injury to defendant in error's property, and that defendant in
error's cause of action was barred by the five-year Statute of
Limitations.
As has already been herein heretofore pointed out in considerable detail, under "Statement of Facts" in connection
with the history of petitioner's drainage system, G. L. Webster testified most positively that apart from the annual cleaning out of said drail}age, which~ was of the same nature a;nd
character each ood evet·y year, there had been no change in·
the drainage system referred to between 1920, the date of
his first inspection of said drainage, and March, 1938, at which
time he made his last inspection of said drainage system.
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As has also been pointed out, G. H. Badger, County Surveyor of Northampton County since 1911, testified that thedrainage sho,ved evidences of having been cleaned out, not
''recently'' but ''some time ago''; of having had ''some corners cut to shorten the ditch". Said surveyor further testified that apart from this cleaning out and cutting of some corners, the drainage showed no other change, and that in his
opinion said cleaning out and cutting of corne·rs made no difference "in volun1e or quality" of what was drained from
petitioner's plant into Eyre Hall Creek (lvL R., pp. 363 and
364). (See also plat made by said Surveyor herewith presented.)
As has likewise been pointed out in detail under ''History of
Drainage System", to the same effect was the positive evidence of Bartow Fitchett (1\L R., p. 471; J\L Smith Wilson
(M. R., p. 569); Seymour Lewis (lvL H., p. 585); JYL L ..Hopkins (J\L R., p. 589), and R. T. Rooks (~I. R., p. 628).
Not only did petitioner offer the above positive evidence
of no change in said drainage system between 1920 and the
trial of the instant case, b'ltt it is equally true that petitioner
offm·ed positive evidetJz.ce of 1w change im the odors on Eyre
Hall Creek, where defendatJtt in e·rror's home is situated, between about 1928, and the t~rial of the instant case.
Horace Jones testified that he had lived on Eyre Hall Creek
since 1917 (within thirty yards thereof); that the drainage
from petitioner's plant emptied in said Creek nearer to his
home than to the home of defendant in error; that in his
opinion defendnnt in error's ho1ne ·was approximately a half
to three-quarters of a mile West of his, Jones' home.
As to the odors in question, said witness testified as follows:

"Q. Mr. Jones, have you ever smelled any odors from the
Webster Canning plant there at your home on Eyre Hall
Creek'
''A. Yes, sir.
'' Q. Do you recall over a period of how many years you
smelled those odors?
·
"A. Well, J\1:r. ~fapp, that is really difficult for me to say,
except to pin it down. Of course, I have had some odor ever
since I have been there, fron1 the mud, that slimy oxygen mud
has some odor, but the best of 1ny recollection about 1928 is
the first real odor I could detect other than the odors of the
mud.
"Q. N o,v, in 1928, from that tin1e on referring to now, is it
an odor, do you smell an odor all the time during the canning operation, or not?
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"A. No.
"Q. Tell the jury about when you detect the odor1 under
what circumstances and conditions you notice it?
"A. vVell, it hasn't been a very alarming condition so far
as my family is concerned. We have the odor more when it
is damp and the tide is low and the wind to the East. Other..
wise we are not affected with it at aU.
'' Q. Does the difference in night and day play any part
in it or not, would you say? I mean, do you notice it more in
the day or night?
''A. Nighttime. That is the time we get the odor because
it is worse from the latter part of August through October,
when we have the dews at night.
. ·
"Q. Mr. Jones, beginning with the year 1920, say up to and
including the end of 1937 canning season, was it any perceptible difference in the odor that you noticed at your home
during those years Y
''A. I hate to ask you over, but state that again.
"Q. Beginning with the year 1928, which you stated was
the first year you noticed this odor, or any odor, has there
been any change in the odor from that time up to and including the present!
''A. Not so far as I have been able to ·detect. ....t\.t those
times, except with those variations, as I tell you.'' (M. R.,
pp. 603-605.)
Mrs. Florence D. Jones, wife of said Horace Jones, testified that she had lived with her husband and family on Eyre .
Hall Creek for the last twenty-one years-"within a stone's
throw of the Creek 1 '. On direct examination, 1\{rs. Jones testified as follows :
'' Q. Mrs. Jones, have you noticed any n1aterial change in
the odor, if any, coming from the Eyre Hall branch in the
period from right now, say five or ten years back?
''A. I have not.
~'Q. Have you ever had occasion to lower your windows
at night because of any odor from the branch Y
"A. I have not." (M. R., p. 641.)

On cross examination, the same witness testified as follows:
'' Q. Is there any difference in the odors at your home today and when you moved there 7
"A. It is a little difference.
"Q. To what extent, would you say?
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"A. Well, it is worse, or· has been worse rather, since 1928,
but not any appreciable difference.
'' Q. ~Irs. Jones, is there any particular reason to call your
attention to 1928 as when you first noticed it'?
''A. \Vell, between 1928 and 1932 I have reasons to know
that there was a difference, in between that time.
'' Q. ~irs. Jones, have you in the last two years noticed any
perceptible difference that your paint has been affected on
the side of your house next to the water¥
''A. Not any more than in previous years when the weather
is dmnp, or what we attribute it to. There is very little paint
on the house now. You can hardly tell any difference."
(M. R.. , p. 642.)
Palmer Jones, tT r., son of the last two referred to witnesses,
was put upon the stand by the defendant in error, and in
connection with said odors testified as follows:
·

'' Q. l~·ere the odors at your home last summer very bad
and obnoxious'
"1\fr. l\ifapp: Your Honor, that should be evidence in chief,
and not in rebuttal.
''The Court: I think that is rebutting certain testimony
· you put on, I suppose.
''lVIr. Quinton Nottinghan1: We couldn't rebut 1\fr: Jones'
testimony before it came on.
''l\1r. Mapp: vVe save the point.
''Note : Question read back to the witness.
"A. Well, ~fr. Nottingham, I think there was some allusion
made a while ago to a remark that 'vas attributed to me. When
you say was very bad,-Those odors down at Oakland at times
under certain conditions, atmospheric conditions, were obnoxious. At night was the time you could notice them. I
have never noticed odors there in the daytime, but it could
not be confined to any one particular time, any one particular
year. I say that because I think it is only justifiable that I
· should. I have noticed them down there for anv number of
years, but 've have been taking then1 more or les~ as a matter
of course, and you take nights when the humidity is great,
when there is a slight movement of air fron1 the East and the
water is out of the creek and the creek is flat you get that
obnoxious odor. That has been existent for a number of
years.'' (1\L R., pp. 645-646.)
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The same witness further testified:
''A. When there is any n1ovement of air from the East
or a still condition existing under those humid conditions we
can notice at nighttimes under very hot conditions obnoxious
odor do·wn there at night. That has been existent for anumber of years. I can't recall whether seven or eight, or five or
six, or how many. This is the point of land where we have
our oyster rock and we have been using those oysters for our
own use. This odor will come down the creek and will hit
this area over here before it hits ~fr. Baldwin or 1\It·. Steelman, and this is the reason I say we have been noticing it
for any number of years." (~I. R., pp. 646-647.)
We find, therefore, that there was a direct conflict of evidence, :first, as to 'vhether or not there ha.d been any change
in the drainage systen1 during the five years immediately
preceding the institution of this litigation; and, second,
whether or not there had been any change in the odors on
Eyre Hall Creek during the. same period.
In StJite of this conflic·t. in evidence, the Circttit Cm~rrt of
Northampton Co·unty t·efused 11etitioner's I-nstruction B
(M. R., 11. 659) 'ltpon the five year Statute of Lim:itations;
refused petitionet·'s Instruction C (111. R., p. 659) u.pon the
doctrine of estoppel, and gave the defend(}JJ~t in errot· three
instructions, each and every one of which t·eferred to the
five-year Stat1de of Litnitations, and wet·e prepared upon the
asslHnption that the Cirmtit Court wo-uld, of cou·rse, give an
instt·uction in behalf of your petitioner upon its evidence in
sutJport of its plea of the five-year statute.
Defendant in error's Instruction No. 1 told the Jury that if
they believed plaintiff's property had been injured by defendant, that plaintiff. was entitled to recover, ''unless his
claim is barred by the Statute of Limitations, as to 'which the
Jury is instntcted elsewhere". (Italics added.) (M. R., p.
655.) The, unfortunate part of it was, from your petitioner's
standpoint, that the Circuit Court refused to give the instruction to which your petitiQner, we respectfully subtnit, was
most plainly and clearly entitled to.
Defendant in error's Instruction No. 2 told the .Jury that
the burden of proof as to the Statute of Lin1itations was upon
your petitioner. CM:. R., p. 656.) In refusing to give petitioner's Instruction B, the Jury had no way of knowing
what evidence was necessary to sustain said burden.
Plaintiff's Instruction No. 3 was, if possible, even more
damaging to the rights of your petitioner, and even more mis-
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leading to the Jury. It is to be remem.bered that the defendant in error did not purchase the, hom.e, which, according to
the Jury's verdict, was damaged in the amount of $1,000.00
by ''odors", until 1933, which was, of course, 'less than five
years prior to .the institution of the instant litigation. In'. struction No. 3 told the Jury that oven though petitioner's
plant and drainage system were permanent in their character, plaintiff had no cause of action ''unless he should be in:jured thereby". (Italics added.) Said instruction further
told the Jury that ''plaintiff's right to sue did not accrue to
him unless a;nd until his property actually suffered injury
therefrom, and the Statute of Limitations did not commence
to run until that time; and the said plea of the Statute of Limitations is not a bar to the plaintiff's recovery to this action,
unless the Jury believe that his vnju1·ies w.ere actually suffered more than five years prior to the institution of this
action, to-wit, the 23rd day of December, 1937 ". (M:. R., p.
656.)

I

We respectfully submit that a. mere reading of the instruction will necessarily show, first, .that same does not correctly
state the law; and, second, that same was grossly misleading
to the Jury. If your petitioner's plant and drainage system
were in operation more than five years prior to the institution
of this action; if said d1·ainage systern was of a permanent
character and for more than five years prior to the institution
of this litigation, had been operated in the same manner, then
defendant in error's right of action was clearly barred.
In Virginia Hot Sprvngs v. JltlcCray: 106 Va. 461, damages
were asked for the dumping of sewage into Hot Springs Run,
thereby rendering the water of no use, value or service to
the plaintiff for washing clothes, use for stock, other domestic
uses, for the proper cultivation of land, and in additiot'lt that
a foul stench was created, which destroyed the cotnfort of
plaintiff's home. The defendant Iiotel Company offered the

plea of the Statute of Limitations:

'' * • * alleging that the grievances complained of were
the consequences flowing from th~ construction and use of a
system of sewers which were established at great cost in a
substantial and permanent manner; that the use of said
_sewers was and is permanent and indispensable to the enjoyment of plaintiff in error's property; that from the time of
.their construction the use of these sewers has continued without interruption and iu the same manner, and the pollution
of the waters by their use has been continuous in the same
manner and to the same extent during the whole period from
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the construction of the sewer up to the institution of this
suit.''
The above plea was rejected by the Trial Court. There was
a judgment in the Trial Court for the plaintiff. The one
material question before the Supreme Court was the t•ejection
of said plea by the Trial Court.
In rendering the Court's opinion, Judge Cardwell cited
· almost innumerable authorities differentiating between permanent and temporary .nuisances. .After reviewing these
many authorities, and pointing out that, with the possible
exception of the State of New York, "the great weight of
authority sustains the principle invoked by the rejected
plea'', the Court says :
'
''The question presented by the rejected plea ·is simply ·
whether the injury is of a permanent character, resulting
from a permanent structure and is a mere question of fact,
which, like all other alleged facts, can be submitted to and
decided by a jury. The intention of the defendant ·in such
a case is to be determined in the same way as it is to be
determined in other cases, and there is no difficulty in determining it from the de£endant 's acts and the nature and
purpose of the structure which caused the injury.''
The Court further held:
''Statutes of limitation are statutes of repose, operating to
bar the right of action and not to transfer any right. Whatever right the defendant in error had she still possesses, the
right being in no wise exting11ished; hut if she has failed
to bring her action on account of the nuisance complained
of within the time limit of the statute she has but lost the
right of action. We are of opinion, therefore, that the plea
should not have been rejected.''
The judgment of the Circuit Court was reversed.
At the same time that an opinion 'vas handed down in
Virginia Hot Springs Co. ,r. McCray, supra, the Court handed
down an opinion in the companion case of Virginia Hot
Springs Co. v. Grose, 106 Va. 476. The only difference between the two cases was that in the last referred to case,
the plaintiff, Grose, acquired the property after the pollution
of the strean1 and with knowledge of such pollution. In passing upon this difference, the Court, again speaking through
Judge Cardwell, said :
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'' vVe do not think that this additional allegation in tl1e
plea alters the case or differentiates it from the case just disposed of; and for the reasons given in the opinion referred
to, the judgment con1plained of in this case must be reversed,
the verdict of the Jury set aside, and a new trial granted.''
In Sou,thern Railway Com,pany v. 1Vlc1Jfenamin, 113 Va. 121,
an action was brought against the defE~ndant Railway Company to recover damages to plaintiff's hon1e by reason of excessive smoke, sparks, cinders, ete. 'rhe defendant plead the
general issue and the .five year Statute of Lilnitaiiou~. There
was a verdict and final judgment in the Circuit Court in favor
of the plaintiff; the defendant asked for the following instruction:
''If the Jury believe fr01n the evidence that the structures
designated as the 'coal chute' and 'power plant' were put in
operation prior to five years before the institution of this
action, and that the firing and coaling of defendant's engines
at said coal chute connnenced n1ore than five yea;rs before
the institution of this action; that said structures are of a
permanent character; that they have beBn operated since first
used, and its engines fired and coaled at said coal chute since
it was :first used, in the san1e manner to the time of the institution of the suit, and that the operation of said coal chute
and power plant, and firing and coaling of said engines, have
injured the property of the plaintiffs, and that the nuisance
caused by said ope1·ations i~ of such a eharacter that its continuance necessarily constituted a permanent injury to plaintiffs' property, then the jury are instructed that the plaintiffs'
cause of action accrued when said power house and chute
were first operated, and said engines ''rere first coaled or
their draught increased by the use of blowers at said chute;
that the claim of the plaintiffs is barred by the statute of limitations, and their verdict shall be for the defendant.''
The Court gave said instruction, but modified same by inserting that the injury complained of must have continued
"to substantially the same extent". To this modification the
defendant excepted. Judge Harrison, in delivering the
opinion of the Court, referred to this modification as "the
real question in the case'', and said as follows:
''The effect of the modification by the court of instruction
No. 3 was to require the jury to believe, before applying the
bar. of the statute of limitations, that the injuries to the
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property of the plaintiffs had been 'continuous in the same
manner, and substantial1y to the same extent, during the
'vhole period from the construction of the coal chute and
power house'. Under tl1e instruction as modified, if it appeared that the business of the defendaut had increased during the five-year period, thereby e-ausing an increased damage
to the plaintiff, the Jury wo~ld not have been authorized
to sustain the defense of the statute of limitations.''
''We are of the opinion that it 'vas not essential to the
defense of the statute of lin1itations that the damage complained of should exist to the same extent during the period
of five years.". Louisville, dbc., Co. v. Orr, s~tpra; Kilcoyn v.
Chicago, &c., Co., 141 J{y. 237, 132 S. W. 438.
"In the case last cited, it is said : 'There is nothing in
this case to take it out of the rule laid down in the cases cited.
In those cases, as here, traffic over the road had been begun
more than five years before the suit was brought. It had increased within five years before the suit was brought, and
greater damage had been done; but this does not affect the
question. The railroad is a permanent structure, and the
property owner must kno·w that, as the business of the road
increases, the trains will increase. He has five years in which
to bring this action, and the time cannot be extended by reason
of the fact that the business of the road has greatly increased.
To so liold would be to ignore the rule, for the reason that,
as the country builds up, the business of all railroads increases. The railroad has the right to usc its tracks for its
business as it increases, and its lawful use of its own property cannot give rise to a fresh cause of action.'
"In the light of the authorities e-ited, we are of opinion
that instruction No.3 embodied a correct statement of the law,
and should have been given in the form in which it was asked
by the defendant.''
The Court in said opinion further quoted with approval
from Virginia Hot 8zJrings Co1npa;ny v. McCray, supra, as
follows:
"The general rule with respect to nuisances undoubtedly
is that repeated actions may be brought as long as the nuisance
continues, but an exception to the general rule, as well established as the rule itself, is that where a nuisance is permanent,
the consequences of which, in the normal course of things,
will continue indefinitely, there is but a single action therefor,
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and the e!ltire damage suffered, both past and future, must
be· recovered in that action, and the right to recover will be
barred uiuess it is brought within the prescribed number of
years from the time the cause of action accrued.'' _T~a. Hot
Springs Co. v. McCt·ay, 106 Va. 461, 56 S. E. 216, 10 L. R. A ..

(N. S.) 465.
In conclusion the Court said:
"For the error of the circuit court in refusing instruction
No. 3 as asked for by the defendant, and in modifying the
same, its judgment must be reversed, the verdict of the jury,
set aside, and the case remanded for a new trial, to be had
not in conflict with the views expressed in this opinion."
In Worley v. Mathieson Alkali Wor·ks, 119 Virginia 862,
plaintiff alleged injury to his property by the pollution of the
waters of fiolston River. The defendant plead the general
issue and filed a plea of the five-year Statute of Limitations.
The verdict of the jury and the judgment of the Circuit Court
were both in favor of the defendant Company. The plaintiff
·
appealed.
The defendant Plant had been in continuous operation since
1895; it cost approximately $6,000,000.00, and had upon its
payroll about 1,000 employees. The defendant Plant from
its inception built dams, to which was carried the Company's
waste material. Upon reaching these dams ''the solid portion
of the waste settled to the bottom and the clear solution discharged into the river". The Court, in reviewing the facts,
further says ;
''Every precaution known to the conduct of the business
appears to have been taken to provide for its waste product,
and with reasonable success. As to that portion of the waste
'vhich passes from the dam in liquid form through the spillway, no method has been devised or attempted to keep it fron1
the· river. The plant was originally constructed with the
means provided for returning this liquid waste to the river
and this method has been pursued as a daily practice from
the beginning.· It is the discharge of this distiller waste into
the river of which the plaintiff complains, and introduces
evidence tending to sho·w that it injures his land, kills the fish
in the river and is h~1rtful to stock that drink it."
In deciding this case the Court quotes with approval from
Hot Springs Com,pQiny v. McCray, supra, and So·tdhern Rail,..
way v. McMenamin, supra:
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"Undoubtedly, repeated actions may, as a general rule,
be_ brought to recover for nuisances as long as the. nuisance
continues; but where there is a permanent nuisance, the consequence~ of wliich, in the normal course of things, will ~on
tinue indefinitely, there can be but a single action therefor,
aud the entire damage suffered; both past and future, must
be recovered in that acti9n, and the right to recover will l;>e
barred unless it is bi·ought wit:qin the prescribed number of .
years from the time the ca'i.lSe of action accrued.''
-·

-

In cioriclusioti the Court skys :
"It is clear from the evidence hi the pt·eserit case thaJ the
damage alleged ~d have been sustained by the plaintiff has
re~mlted froni a caus~ p~rmanent in its. character. It is.lll.anifest that the plant; when first consti·ucted; was lntended to be
permanent, and it has been so tteated and .us~d evei· sinc.e.
As long as it is operated, so long will. the iniisance c9mplahied
of be constant, continuous and injurious to tl~e plaintiff~ !11
the light of the authorities cited, this is phiinly the case of a
permanent inilsance; the consequences: of which, in the 11ormal
co~rse of things, 'vill continue hiqefinitely. Therefore; the
plaintiff should liave brought liif? actiori for the ~nth·e aamage,
past and futtire, .and .should hav~ b~ought it withiri five yeai·s
from the time the cause ·of action accrued, whic~ was in 189~,
when the defendant first put 'its plant into operation. Hav.:.
ing failed to do this, th~ plaintiff's claim is clearly barred by
the statute of limitations.''

to.

''The case was suh~itted
the Jury withoi.lt prejudice
to tHe rights of the pl~intiff, artd their vei·dict iri f~vo1· of the
defendant .is til:hindantly. s~staine¢1 by the evidence; indeed,
upon,. the issues ~.oi:hed .an~l. tqe -evi~eit~e . addi:iced; 110 other
proper verdict could have be~n .rendered.''
~'There is no error
must be affirmed. ''

in the judgment comphiined of ana it
in

In the opit1ion of the Ti'ial ,Tridg~. of the .Circuit Court
refusing to set aside the verdict hi the in:stant case, he says :
''Now; I don't .know .how inuc:b. odor ha~ been gohig .op, ·
but so far as the .e~id¢nce before the Court goes, nobody
that lived where Mi·. Steelman lives d.et~cted any od9t uutil
1936 and 1937; so the five-year period could riot i·un."
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This was evidently what the Trial ,Judge had in mind in
giving defendant in error~s Instruction 3 and in refusing petitioner's Instruction B. In view both of the law and the
evidence, we respectfully sub1nit that the Trial Judge very
plainly erred. If there was no change in petitionP.r 's operation or drainage, any transfer of real estate affected thereby
neither sta1:ted nor stopped the running of the Statute of
Limitations. In answer to the Trial Judge's statement, that
''nobody that lived where ~:Ir. Steelrnan lives detected any
odor until1936 or 1937 ", it is only neeessary to refer to the
evidence of Horace Jones, ~:Irs. Florence D. Jones and Palmer
Jones, Jr., detailed above. For over twenty years, all three
had lived 'vithin approxin1ately thirty yards of the same Creek
on which defendant in error's property is; from a half mile
to three-quarters of a 1nile nearer I-Ianby's B.ranch than said
defendant in error, and none of them bad noticed any change
in this odor since approxi1nately 1928.
The Circuit Court's action in giving Instruction No. 3,
and in refusing Instructions B and C, absolutely wiped out
your petitioner's plea of the Statute of Limitations, your petitioner's plea of estoppel, and all of your petitioner's evidence in support of said pleas. Not, only is this true, b~tt one
of co·unsel for defendant in e·rror, in arg~tin.g the case to the
Ju.ry, stated at the very O'lt.tset of his argu·ment that the Co~trt
had eli1ninated 11et·itioner's defense of the Statute of Limitations and of Estoppel.
FouTth As8i,qnment of Error.
Because the verdict 1·eturned by the Jury is contra.ry to the
lGIW and the evidence and 'lvithout et:·irlence to sustain #.
In addition to the numerous reasons hereinbefore assigned,
fqr the setting- aside of said verdict, and the entry of final
judgment in behalf of the defendant, we desire to call the
Court's attention to the fact that the only evidence as to the
value of defendant in error's real estate came from the lips
of defendant in error himself.
As has previously been shown, he gave for said real estate
in 1933, $4,050.00, and his estimated improvements thereon
aggregated $5,000.00, making the total cost of said ·real estate,
$9,050.00. We believe that the Court will take judicial cognizance of the fact that all real estate on the E~stern Shore
of Virginia has decreased in value sinee 1933. _On July 24-,
1937, about the very time defendant in error claims to have
suffered his greatest damage, we find, according· to the evidence of George T. Tyson, Clerk of the Circuit Court of North-
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ampton County (:NL R., p. 353), that the defendant anticipated the payment of two $500.00 bonds, payable January
1, 1938, and January 1, 1939, I~espectively.
On cross examination the defendant in error himself testi:fied as follows as to the present value of this property in
which he has a total investment of $9,050.00:

"Q. Now, what do you estimate the value of that property
is right now?
,
"A. That all depends on how this suit goes how I can answer that question.
'' Q. You have asked damages of $2,000. I asked you how
much that property is worth now before the suit is decided.
Right this minute.
''A. That all depends on how this suit turns out.
''The Court: I think that a proper question. Answer
the question what you think it is worth right now, ·no matter
how the suit goes.
''A. That all depends on whether I have to put up with this
odor and whether I can run my business. If it is going to
stay like it is now I will take whatever I can get for it.
'' Q. I am asking you what that property is worth?
''~Ir. Nottingham: I think he has answered.
"The Court: What can you get for it, as conditions exist
now?

''A. I don't really know. what it would bring. I don't have
any idea.
''Q. What was that property worth in your opinion in 1937
'vhen the sewerage, this drainage, 'vas at its worst?
"A. I really don't know what it is worth, Mr. Mears.
"Q. J\ir. Steelman, did you ever make a statement to any
commercial house for the purpose of obtaining credit at any
time in 1937? Or 1938?
''A. Not that I recall.
"Q. Did you ever borrow any money at any time during
1937 or 1938?
''A. Yes, sir.
"Q. Did you make a financial statement? From whom dia
you borrow the money?
''A. Cape Charles Bank.
'' Q. The bank at Cape Charles?
''A. Yes, sir.
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~~Q.
~.'A~

Did you furnish a financial statement at that timet
.Yes, sir.
•
''Q. What valuation did you put on this very same property
when you furnished them a fi:hancial statement when you oor.
.
.
:rowed that money Y
"A.. I don't remember. Maybe I told them the same as. my
last statement.
~ ~ Q. "¥ ou signed a statement; of course, didn't you'
''A. Yes, sir.
'~Q. You. .made oath to that statement!
"A. At the bank f
!~Q. Yea...
. .
~~:A. ;Not to rny knowledge:
. ,
. ~. . .
'' Q. That statement was given for the purpose of obtaining
credit from. tl1at bank; wasrl ~t it f
''A. I suppose so.
..
,
: ",Q .. Well, what valuation did you put on that property at
that timet
.
.
·"A. ·I don't remember, Mr. Mears.
'' Mr~ Heath: He has ans,\rered that twice;

"Q. Yqu .ar~ . P.ositive

of that?

"A. I am positive.

I

"J\~Ir.

(M. R., pp.

Mears: I have no further questions."
350-352.)
.

Your petit:lonei~ had a subpoena d'U.ces tec-nm issued a.Iid
directed to the Northampton Bank at Cape Charles to produce
the finan~ial st~temeut ref~rred to by Steelman, plaintiff.
It was produced by J. R. Parsons, President of said Bank.
Af~~r being requi;red so to do; said Parsons testified as follows:
0

"A. ;Judge, I

~

'

,I

.,

\

'\-.

•

~

;

{

"'

'

flori't~a:rit~ny

~

I

I

:

,

:

~ J

sl)pposing a\)ou.t:it. I ain not
try~pg_ ~o. a~ Eihyt~~~~r tha~ .)s11~F _jus~, li~t <~hit;~ .is. ,:priv~te
business of Mr; Steelman's 1n wli1ch we ~re. p~s tr~stees, you,
- might say, and unless it is absolutely rettdested or demanded
by the Court I rather it not be done.
. . ,: : .
..
.
..
''The Court : I suppose you will have to testify tb. it Giye
the date and the value J\:fr. Steelman put on his real e&tate.
That iR all.
''A. You want his farm land and buiidirigs i .
. ·
'' Q. That is right. I want.. the date t\rsf
etateinent
and the valuation placed by liim
farm la:nd .~d~.b~il~gs.
''A. November 4, 1937, farm land and buildings, $12,000.
'

'

~

'

'

on

of the

,

'l
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"Q. Is that staten1ent signed by him?
"A. Supposedly. I didn't see him sign it. I presume it is
his signature.'' ( ~L R., pp. 637-638.)
It is to be noted that this financial statement was dated
less than two months before the instant suit was instituted.
According to same, defendant's real estate, instead of being
damaged, had increased in value over and above purchase
price and all improvements, approximately $3,000.00 during
the period of less than five years defendant in error had owned
same.
Counsel for defendant in error in their argument to the
Jury attempted to make much of the fact that your petittoner's
President and one of your petitionm· 's Counsel were Directors of the Bank at Cape .Charles, and as such knew of said.
statement, which, in turn, prompted the cross examination
resulting in the production of same. ""VVe respectfully submit that the ans\ver to this argument, so far as this case goes,
is that the statement in question was a statement of defendant in error given just prior to the instant litigation for
the purpose of borrowing· money. Even though his own Counsel never asked their client as to the ·present value of the real
estate claimed to be damaged, and even though said client
would not risk or hazard a guess as to said value, when urged
so to do upon cross exmnina tion we believe he should be
bound by the value placed by him on said property just a few
months prior to the trial of the instant case.
It was the defendant in error's contention that he noticed
no bad odors at his home until the summer of 1936 and that
this condition became worse during the summer and fall of
1937.
We respectfully submit that any change which defenda-ut
in error may have noticed was due neither to a change in the
operation of the drainage of petitioner's plant, but was due,
if at all, to the fact that between March 17, 1936, and August
21, 1936, the Cherrystone Seafoods began, and have since continued the erection of a road from the real estate owned by
J\llrs. Henry D. Baldwin, across said Eyre Hall Creek, the
effect of which has been to ''-bottle up" said Creek and to
hinder the ''refuse and waste'' from petitioner's plant, and
the natural output of twelve branches from passing through
the navigable, tidal waters of said ·Creek into Cherrystone
Creek.
Charles T. Corkran testified that Henry D. Baldwin told
him during the early part of 1936 that he, Baldwin, ''was
going to ·erect a roadway out there in order to handle his

I

I

I

•
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products in and out" (IVI. ·R., p. 45-3).

Prior to .August 21,

1936,. the erection of this roadway had been begun by said
Baldwin. (Same witness, 1VI. R., p. 4[;4). The construction
of said roadway was continued on until 1937. The effect of

this roadway and of other buildings erected in the mouth ·of
Eyre Hall Creek by defendant in error, Steelman, and lVIr.
Baldwin, can best be shown by the following evidence :
I

"Q. l\{r. Corkran, does that roadway completely block tides
from· going in and out?
'·' 1\tfr. Heath: We object to that as a leading question.

"Q. ·What effect does it have on the tides?
''A. Well, it blocked the tides out. 'That is all. Or blocks
it in,. It also bottles, in my judgment, the entire area in
there which they described some forty acres. It does, in n1y
judgment, block ·up a good flow of water which normally~ I
think, used to flow there.
''Q. Mr. Corkran, is that canning plant there located right
near the edge of the stream~
''A. So far as distance is concerned it looks like to me he is
way out there, way out in the channel in my judgment. The
figures given this morning were 425 feet out there.
'' Q: How wide is it across the channel from that end of the
house to the Steelman ground?
''A. Somebody testified"~Ir.

Heath: WJ::tat you know.

"A. I would sav about a hundred feet.'' (lVI. R., pp. 456-

4~7.)

..

In further support of our contention that any possible
change in conditions in Eyre Hall Creek, beginning with 1936,
is due to the acts of Baldwin and Steelman rather than to those
of your petitioner, we respectfully diree.t the Court's attention
to the original photographs presented along with this petition. As an illustration of our contention that the alleged
odor~ were due in part at least to other causes than petitioner's plant, we respectfully direct the Court's attention to
the evidence of IkP Steelman, a Cousin of the defendant in
error, who testified that during the latter part of June, 1937,
said SteP.lman was at defendant in error's home, and that
"the odor was terrible", so bad in fact that it was necessary
to "keep the "\\indo,vs clown in June". (~I. R., p. 180.)
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Another witness for defendant in error, Henry P. Lewis
testified that on July 4, 1937, he, Lewis, went on Eyre Hall
Creek in a boat; that the water in said Creek was "gray, almost white and into it .were bean hulls", tomato peelings and
whole tomatoes. ''and on each side of the bank was literally
covered by this refuse from the factory''. (~I. R.~ p .. 78.)
The record discloses that petitioner's canning plant was
not ,in operation during· June, 1937, and that no tomatoes
were handled in said plant prior to July 10, 1937. (See evidence of G. L. Webster, l\L R., p. 380 and M. R., p. 395.)
To summarize the two additional reasons contained in this
fourth assignment of error for the setting aside of the Jury's
verdict, they are first, because no damage has been shown;
and second, the condition complained of, if same exists, is due·
to the acts of others rather than your petitioner.
In conclusion, counsel for your petitioner realize that this
petition is probably many tilnes longer than the average ap ..
plication for a writ of error and S'llpersedeas. Our only excuse or possible justification for burdening the Court with a
petition of this length is that it has been very difficult for us
to give, from the standpoint of petitioner, the factR and evidence disclosed by a record of over 660 pages with anything
even approaching brevity.
In addition, as the Court will readily see, this case is of the
most vital importance to petitioner. There is now pending
a similar suit against petitioner for $10,000.00 in favor of the
Cherrystone Seafoods, Inc. The very existence of this the
largest Corporation on the Eastern Shore of Virginia, which
hRppens to be the largest individual'vegetable canning plant
in the United States is at stake. As the Court can realize,
if the petitioner is to be confronted very year with dmnage
suits and possible injunction proceedings, it is impossible for
said petitioner to continue in business.
The petitioner has not only been guilty of no negligence, but
the evidence affirmatively sl1ows that it is conducting one of
the best and most sanitary plants in the United States. The
evidence further shows that petitioner has taken, and is taking· every reasonable preeaution known to the canning industry to minimize as muclf as possible any inconvenience to
anyone resulting from the drainage of its wash-water into
navigable, tidal waters. Your petitioner has from the very
outset, and is now complying with all hea1th and drainage
laws, both State and Federal, including the new regulations
issued during 1937 by the War Department of the ·united
States. It is very Aasv for counsel for defendant in error to
. say that petitioner can put in a disposal plant at an approximate initial cost of from $60,000.00 to $100,000.00 to take care
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of the alleged "refuse and waste". It is extremely difficult
for your petitioner or any other industry in times like these
to raise the necessary cash to install any such plant. Even if
installed the evidencP. clearly shows that said plant might or
might not remedy the damage complained of.
Important as the instant case is to petitioner, it is probably
of even more in1portance to the farmers and laboring classes
of N ortha1npton-in fact to the farmers of both of the Counties comprising the Eastern Shore of ·virginia. Where prac-.
tically every farm on the Eastern Shore of Virginia has been
operated since 1929 at a loss, the sixty landowners who are
now renting to your petitioner their farms on a money rental
basis are extrmnely fortunate. During times in which the
"laboring classes in all sections of the Country are finding it
difficult to get employment, your petitioner in the comparatively small County of Northan1pton is giving average year
around, daily en1ployment to between four and five hundred
peQple.
For the foregoing reasons, as 'veil as for others appearing
on the facP. of thP. rP.cord, your petitioner _prays that a writ of
error from, and supersedeas to, the judgment complained of,
may be a'varded it; and that this Court will reverse said
judgment, and enter up final judgment in its favor, or that
this casP bP. remanded to the Circuit Court of the County of
Northampton, Virginia, and ,that the Court will afford your
petitioner such further relief in the premises as may be
proper.
Your petitioner respectfully asks that this petition may
be considP.red as its brief, with the rig·ht to file an additional
or supplemental brief if it so desires.
Petitioner also desires to present orally its reasons for reversing said judg1nent against it, and for entering final judgment in its favor or granting ·it a new trial, and further states
that a copy of this petition has on this 14 day of May, 1938,
been delivered to Quinton G. N ottlngham, one of counsel for
the above named Emory J. Steelman.
Respectfully submitted,

G. L. vVEBSTER CO~IPANY,
INCOR.PORATED,
by OTTO LOWE.
MEARS & ~fEARS,
WILLIAl\ri KIN H 1\f.A.PP, and
J. BROOKS ~lAPP,
Attorneys for G. L. Vvebster Company, Inc.
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We, Benjamin W. Mears, Otto Lowe and J. Brooks Mapp,
Attorneys practicing in the Supreme Court of Appeals of Virginia~ do certify that in our opinion, it is proper that said
Court should review and reverse the judgment complained of
in the f.oregoing petition.
OTTO LO\VE,
BENJAI\'IIN W: MEARS,
J. BROOKS M.APP,
Attorneys practicing in the Supreme
Court of Appeals of Virginia.
Received May 17, 1'938.

IvL B. WATTS, Clerk.
Received 5 j26 /38.

c. v. s.
.•June 3, 1938. Writ of error and supersedeas awarded by
the court. Bond $1,200.
~I.

B. W.

Clerk Supreme Court of Appeals, Richmond, Virginia. Received June 6, 1938.

RECORD
In the Circuit Court for Northampton_ County, Virginia: .
Emory J. Ste.elman
v. .
G. L. \Vebster Company, Incorporated
VIRGINIA:
PLE.AS before the Circuit Court of the County of Northampton, on the 15th day of ~farch, 1938.

BE IT REMEl\fBER.ED, that heretofore, to-wit: on the· 28th
day of December, 1937, came Emory J. Steelman and filed
in the Clerk's Office of this Court his notice of motion for
judgment against. G. L. Webster Company, Incorporated,
which is in the following words and figures, to-wit:
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To: G. L. Webster Company, Incorporated:
YOU ARE HEREBY NOTLFIED that on the lOth day of
January, 1938, that being the first day of the January term
of said ~Court, at 10 o'clock A. l\L, or as soon thereafter a~
he may be heard, the undersigned will1nove the Circuit Court
for Northampton County for a judgment against you in the
su1n of $10,000, together with the costs incident to this proceeding, the same being· the damages which the undersigned,
hereinafter called the plaintiff, is entitled to recover from
you, for this, to-wit:
pag·e 2 }

That hitherto, to-wit, conthltlously fron1 the 1st
day of Jan nary, 1936, up to and including the present date, the plaintiff . was the lessee of ce,rtain oyster
g-rounds, to-wit, about 2 acres lying between the low water
mark of the property known as Eyre Hall in Cherrystonc
Creek in Northampton County and the low water mark of
the property next hereinafter n1entioned. And the plaintiff
was also, durin~ the whole of said period, the owner of the
land betwP.en hig·h water mark and low water 1nark containing 12 acres, Inore or less, of a tract of 40.97 acres of land
in said county, which was conveyed to him on the 26th day
of April, 1933, by William L. Lane and wife by deed duly
recorded in Deed Book 90, at page 513, of the Clerk's Office
of said county, said land bP.ing hounded on the north and
east by said Cherrystone Creek.
And the plaintiff, being the lessee and owner, respectively,
of said' two pieces of property, was during· the period aforesaid, engaged in planting and growing: oysters and clams
thereon, and of selling the same, in catching and selling fish
thP.refrom, and also in floating and selling crabs therefromall of which you were well aware.
·
And the plaintiff says that, throug·hout the period aforesaid, you owned and operated a canning factory at
page 3 ~ Cheriton, in said county, where yo~1 were engaged
in canning· beans, tomatoes and other ·vegetables,
and that, in the course of said operation, by means of ditches
and trenches which you had dug for that purpose, you caused
the refuse and waste frmn said factory to be emptied into
said Cherrystone Creek. And by n1eans of the premises large
quantities of .the plaintiff's oysters, clams, crabs and fish ·
were destroyed, and large quantities which 'vere not actually
destroyed were so polluted as to be wholly unfit for human
consumption, so that they were not, and could not be, sold.
And also by means of the premises the plaintiff was compelled
at great expense to move his floats and other equipment for
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his. crabbing business from the above designated area ~
Cherrystone Creek into l{:ing's Creek, in said County, and
to incur and pay out large additional sums in the operation
of his business which he otherwise would not have had to
incur. And also, as a direct result of the said wrongful acts
of the defendant, the plaintiff's business has been greatly
damaged, in that he has lost large nun1bers of his customers,
his good will has been unpaired, and he has been prevented
frmn realizing large profits, 'vhich but for said wrongful acts
he could and would have realized. And further, by reason
of the alleged wrongs aforesaid the plaintiff's highland, described in the aforesaid deed, whereon he lives ,vith
page 4 ~ his family and maintains his home, was made al~
most valueless from stench and filth created by said
pollution, which killed fish, crabs and other seafood, and the
ebb and flow of the tide lined the plaintiff's shore with said
d~ad matter, causing- the 'vaters adjacent to his said home to
be unfit for use and his 'home an unfit place for human habitation, due to the aforesaid stench and filth created as aforesaid! To the plaintiff's damage of $10,000.00.
Given under my hand and seal this 23rd day of December,

.A. D., l937~

EMOR.Y J. STE·ELlVIA.N,
By: EMORY J. STEELJ\IIAN,
Counsel.

NOTTINGHAJ\II & NOTTINGI-JAlVI,
p. q.
ACCOUNT FILED WITH NOTICE

G. L. vV~bster Canning Company, Incorporated,
In Account With

El\1:0RY .J.

STEEL~·fAN,

Dr.

To: Loss of crabs in floats ...................... $ 600.00
Loss of profit from era bs by reason of being unable
to operate during August. ................. . 300.00
Loss of profit from era bs by reason of being unable
to operate during- September................ . 200.00
Expenses of moving to ICing's ·Creek ............. . 100.00
Loss of customers and catchers ................. . 500.00
Damage to oysters and oyster beds ..... . 3,000.00
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page 5 ~ Spats killed . . . . . . . . . . . . . . . . . . . . . . . . . .. . 500.00
_
Clams killed and injured. . . . . . . . . . . . . . . 750.00
Additional cost of keeping float. . . . . . . . . . . . . . . . . . . . 100.00
Iujury to enjoyment of home. . . . . . . . . . . . . . . . . . . . 2,000.00
TOTAL

$8,050.00

DE1\.fURR.ER.
The said defendant demurs to plaintiff's notice of motion
for judgment and assigns the following as its grounds of demurrer:
1. Because, as is shown by said notice of motion for judgment, the two acres of oyster planting ground therein referred
to as ''lying between the low water n1ark of the property
known as Eyre Hall in Cherrystonc Creek . . . '' is located
in tidal, navigable salt waters owned by the State of Virginia, and it is an anciP.nt and common law right of the defendant and all others similarly situated to discharge its
''refuse and waste" into said tidal, navigable salt waters in
thP. absence of clear and explicit prohibition of such use by
the Legislature of the State of Virg·inia, and the General Assembly of Virginia has not by statute undertaken to prohibit
or restrict the ancient common law right of the defendant
and all others similarly situated to discharge its "refuse and
waste'' into said navigable salt waters, and therefore any
injury thereby done to the plaintiff's oyster beds
page 6 ~ cannot be recovered for -in this action.
2. Because, as to all of the othe.r property referred to in said notice of motion fot· judgment, the defendant, having the common law rig·ht to drain its "refuse and
waste", into said Cherrystone Creek and never having been
restricted from so doing by the General .A.ssembly of Virginia,
· is not liable in damages to th~ plaintiff, even though the damage is alleged to have occurred on land above low water
mark.
1\IEAR.S & MEARS,
OTTO LOWE,
MAPP & J\tfAPP, p. d.

PLE·A OF ESTOPPEL.
And the defendant by its attorneys comes and says that
the several supposed causes of action in the notice of motion
for judgment mentioned are but the consequence8 flowing
from the construction and use of defendant's canning factory
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and the system of ditches and trenches ·referred to in said
notice of motion for judgment. And the said d_efendant says
that sa~d canning factory and said system of ditches and
trenches were built and constructed upon defendant's land
at a great cost and in a substantial and permanent manner
more than 15 years prior to tlie institution of this suit. And
said defendant says that said system of ditches and
page 7 ~ trenches and the use thereof 'vas and is permanent
and indispensable to the proper enjoyment of the~
defendant's said canning factory in order to carry the water
used and necessary in connection with the canning· business
in said canning· factory from said canning factory to the tidal,
navigable salt waters of Cherrystone Creek and the Ohesajj>eake Bay. And said defendant say~ that from the time said
canning factory was built and said system of ditches and
trenches was dug and constructed and put into operation,
all of which 'vas more than 15 years prior to the institution of
this suit, the large volume of water necessarily used in said
canning factory and the canning business has. passed through
said system of ditches and trenches into a certain branch and
through said branch into the tidal, navigable sa1t waters of·
Cherrystone Creek and the tChesapeake Bay. And said defendant further says that from the inception of the business
conducted by said defendant at its said factory and the necessary use of said system of ditches and trenc4es as aforesaid,
it, the said defendant, has used every precaution known to
the conduct of this business to prevent the passage of the
''refuse and waste" referred to in plaintiff's notice of motion for judgment through said system of ditches and trenches
into the tidal navigable salt waters of Cherrystone Creek and
.
the Chesapeake Bay, and that said defendant has
page 8 } from time to time improved the methods used by it
as newer or more improved methods were discovered.· And said defendant says that the only "refuse and
waste'' which ever passed from its factory through said system of ditches and trenches is the small percentage which
inevitably passes in spite of the use of every precaution
known to the conduct of defendant's business and that bv
adopting from time to time all known improved methods the
defendant has been able to decrease the ''refuse and waste'"
necessarily carried from its factory through said system of ditches and trenches into ·the tidal, navig-able salt
water8 of Cherrystone Creek and the Chesapeake Bay. And
the defendant further says that it has improved but has not
Pn]arged said system of ditches and trenches nor· has it extended same in any way or carried the discharg·e from same
any closer to the lands leased and owned by the plaintiff

1
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'than it was carried by said system of ditches and trenches
when it was first completed and put into use more than 15
years prior to the institution of this suit, and that from the
date of their construction the use of said system of ditches
and trenches was comn1enced and has continued bv the said
defendant with. only annual seasonal interruptions and in the
same manner from thence hitherto and without any increased
pollution of the waters of Cherrystone Creek as same passes
through, over or by the lands leased and o'vned by
pag·e 9 ~ the plaintiff, and the said defendant says that whatever ''refuse and waste'' in the notice of 1notion fo1·
judgment alleged to have been cast by said defendant in said
Cherrystone Creek were cast therein by the defendant, were
necessarily cast therein through and by the means of th@
aforesaid systen1 of ditches and trenches and not otherwise,
continuously in the san1e manner and without any increased
pollution of the waters as it passed through, over or by the
lands now leased and owned by the plaintiff during the whole
of s~id period o~ 15 years prior to the institution of this suit;
and the defendant that the plaintiff at the time he leased_
and bought the respective tracts of land referred to by hin1 \
in his notice of n1otion for judgment knew of said alleged
pollution; and this the defendant is ready to verify.
Wherefore tl1e defendant prays judgment whether the said
plaintiff ought to have or n1aintain this action.
1\IIEAR.S & 1\iE.A_RS,
OTTO LO"\VE,
~IAPP & 1\IIAPP, p. d.
PLEA OF STATlTTE OF LIMITATIONS.
And the defendant by its attorneys comes and says that
the several supposed causes of action in the notice of niotion
for judgment mentioned are but the consequences
page 10 ~ flowing from the construction and the use of defendant's canning factory and the system of ditches
and trenches referred to in said notice of motion for judgment. And said defendant savs that said canning factory
and system of ditches and trenches were built and constructed
upon defendant's land at a great cost and in a substantial
and permanent manne.r more than 15 years prior to the institution of this suit. And said defendant says that said system
of·clitches and trenches and the use thereof was and is permanent and inqispensa ble to the proper enjoyment of the defendant's said canning factory in order to carry the water
used and necessary in connection with· the canning business
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in said canning factory from said canning· factory to the tidal,
navigable salt waters of Cherrystone Creek and the Chesapeake Bay. And said de'fendant says that from the time said
canning factory was built and said system of ditches and
trenches was dug and constructed and put into operation,
all of 'vhich ·was more than 15 years prior to the institution
of this suit, the large volume of ··.~rater necessarily used in
said canning factory and the <>anning business has passed
through said systen1 of ditches and trenches into a ce-rtain
branch and throug·h said branch into the tidal, navigable
salt waters of Cherrystone Creek and the Chesapeake Bay.
And said defendant further savs that from the inpag·e 11 ~ ception of the business conducted by said defendant at its said factorv and the necessarv use of
said systen1 of ditches and trenclies as aforesaid, it,"' the said
· defendant, has used every precaution known to the conduct
of this business to prevent the passage of the "·refuse and
waste'' referred to in the plaintiff's notice of motion for judgment throug·h said system of ditches and trenches into the
tidal, navig·able salt "raters of Ch~rrystone Creek and Chesapeake Bay, and that said defendant has fron1 time to time
jn1proved the methods used by it as newer or 1nore improved
methods were discovered. And said defendant savs that the
9nly ''refuse and waste'' which evet passed from "'its factory
through said systen1 of ditches and trenches is the small percentage which inevitably passes in ~pite of the· use of every
l)recaution known t.o the conduct of defendant's business and
that by adopting from time to tinlf~ all known improved
methods the defendant has been able to decrease the ''refuse
and waste'' necessarily carried fron1 its factory through said
system of ditches and trenches into the tidal, navigable salt
waters of Oherrystone Creek and tl1e Chesapeake Bay. And
the defendant further says that it has in1proved but has not
enlar~;ed its said system of ditches and trenches nor has it
extended same in any way or carried the discharge from same
any closer to the lands leased and owned by the
page 12 ~ plaintiff than it was carried by said system of
ditches and trenches when it was first completed
and put into use more than 15 years prior to the institution of
this suit, and that from the date of their construction the
use of said system of ditches and trenches was commenced
and has ~ontinued by the said ·defendant with only annual
Reasonal interruptions and in the same manner from thence
l1itherto and without any increased pollution of the waters
of Cherrystone Creek as same passes through, over or by
the lands leased and owned by the plaintiff, and the said defendant says that 'vhatever "refuse and waste" in the notice

64

Supreme Court of Appeals of Virginia

of motion for judgment alleged to have been cast by said defendant in said Cherrystone Creek, were cast therein by the
defendant, were necessarily cast therein ·through and by the
means of the aforesaid system of ditches and trenches and
not otherwise, continuously in the same manner and without
any increased pollution of the waters as it passed through,
·over or by the lands now leased and owned by the plaintiff
during the whole of said period of 15 years prior to the institution of this suit; and the defendant says that the alleged
calisP. of action, if any, accrued to the plaintiff and to the
plaintiff's predecessors in title, at the time of the construction
and first use of the aforesaid svstem of ditches and
page·13 } trenches, and did not accrue "rithin five years before thP. institution of this suit. And this the defendant is ready to verify.
Wherefore the defendant prays judgment whether the said
plaintiff ought to have or maintain this action.

ME:AR.S & MEARS,
OTTO LOWE,
MAPP & ~IAPP, p. d.

PLEA OF GENERAL IS8UE.
•
And the said defendant by its attorneys comes and says
that it is not guilty of the said premises above laid to its
charge, in manner and form as the said plaintiff hath above
thereof complained. And of this the said defendant puts itself upon the country.

J.\IIE·AR.S & ME.A.R.S,
OTTO LO,VE,
:hfAPP & ~iAPP, p. d.

REPLICATION.
The said plaintiff, by his attorneys, comes and says that
notwithstanding anything by the said defendant in· his plea
alleg·ed, this Court oug·ht not to be precluded from taking
further cognizance of this action, because, he says, the cause
of action in the notice of motion in this action mentioned first
arose and accrued to the said plaintiff within the period of
five years, to-,vit, since January 1, 1936. And this
page 14 ~ the said plaintiff prays may be inquired of by the
country.
.

JAMES E. HEATH,
N'OTTINGHAJ.\.[ & NOTTINGHAM, p. q.
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And on this day, to-wit: 1\!I.arch 15, 1938, the Court entered
the following order:
· This day can1e. the parties by their attorneys, and the de-·
fendant filed a demurrer to the notice of motion in this case,
setting forth in writing the grounds upon which it relied;
and the plaintiff joined in said demurrer. And the same being
argued by counsel was sustained by the Court as to tl1e first
paragraph, to which ruling of the Conrt the plaintiff excepted;
and was overruled by the Court as to the second paragraph,
to which ruling· of the Court the defendant excepted.
Thereupon, the defendant tendered pleas of the general
issue, estoppel and statute of limitations, and the plaintiff
filed its replication to the plea of the statute of limitations,
and moved to strike out same, and also the plea of estoppel.
Argument was first heard upon the motion to strike out the
plea of the statute of limitations, and the Court sustained
said motion, and does strike out the surplusage of said plea,
to which ruling of the Court the defendant excepted. Argument was next heard upon the motion to strike out the plea
of estoppel, which was overruled, and to which
page 15 ~ ruling of the Court the plaintiff excepted. And
thereupon, said pleas are received and :filed, to all
of which the plaintiff replied generally and joined issue.
Thereupon, can1e a jury a seven (7), formed according to
law, to-wit: J. A. Shelton, E. G. Tankard, Edward F. Gibb,
Sannwl J. Turner, Audley Floyd, vV. W. Holland, and Lloyc.l
Outten, who were sworn on their Voir Dire and found free
from just cause of exception, and were also sworn to well and
truly try the issue joined. And after having partly heard the
P.Vidence, but there not being sufficient time within which to
complete the trial, were adjourned until tomorrow 1norning
at 10 o'clock.
And on another date, to-wit:
entered the following order:

~larch

16, 1938, the Court

This day caine ag·ain the parties by their attorneys, and
thP. Jury appeared in Court, according to their adjournment,
were called and answered to tliP.ir names. And after having
heard further evidence, but there not being sufficient time
within which to complete the trial, were adjourned until tomorrow morning at 10 o'clock.
pag·e 16 ~ And on another date, to-wit: l\farch 17, 1938,
the Court entered the following order :
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This day came again the parties by their attorneys, and
the Jury, sworn on Tuesday, again appeared in Court accord. ing to their adjournment, were called and answered to their
names. And after having heard further evidence, but there
not being sufficient time within which to complete the trial,
were adjourned until to~orrow morning at 10 o'clock.
· And on another date, to-wit: 1\'Iarch 18, 1938, the Court
entered the following order:
This day came again the parties by their attorneys, and
the Jury, sworn on Tuesday, again appeared in Court according to their adjournment, were called and answered to
their names. And after having heard further evidence, but
there not being sufficient time within which to complete the
trial, were adjourned until Tuesday morning·, l\iarch ~2nd,
at 10 o'clock.
And on another date, to-,vit: March 22, 1938, the Court
entered the following order:
This day came again the parties by their attorneys, ancl
the Jury, sworn heretofore, ag·ain appeared in Court according to their adjournment last Friday, were called and answered to theh names. And having heard all the
'page 17 ~ evidence, but there not being sufficient time within
, which to complete the trial, were adjourned until
tomorrow morning at 10 o'clock.
And on another elate, to-wit: ::March 23, 1938, the Court
entered the following order:
This day came again the parties by their attorneys, and
the Jury, sworn heretofore, again appeared in Court according to their adjournment on yesterday, were called and answered to their names. 1\-nd having heard all the evidence
· and arguments of counsel, but there not being sufficient time
within which t9 complete the trial, were adjourned until tomorrow morning at 10 o'clock.
·
. And on another date, to-wit: March 24, 1938, the Court
entered the following order:
This day came again the parties by their attorneys and
the .Jury, sworn heretofore, again appeared in Court accordin~ to their ajournment on yesterday, were called and answered to their names, and were sent out of Court to further

·I

•'·
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consult of their verdict, anc~ after some time returning into
Court, returned the following verdict, ''We, the Jury,· find
for the plaintiff $1,000. for damag·es to his real estate from
the odors, and allow him no damage for loss or damages to
his oysters: ''
page 18
·

~

Thereupon, it is ordered that this cause be eon:..
tinued to a future day of this term.

•

And on another date, to-wit: March 30, 1938, the Court.
entered the following order :
This· day came again the parties by their attorneys, and
the defendant, by its attorneys moved the Court to set aside
the verdict returned by the Jury in this cause and enter up
final judg·ment in favor of said defendant upon the· following
grounds:
1.. The court's refusal to sustain the second ground of defendant's demurrer to the plaintiff's notice of motion for
judgment.
2. Admission by the Court of improper evidence.
3. The exclusion by the Court of proper evidence.
4. The court's failure to properly instruct the Jury.
5. 1\!isdirection of the jury by the court.
6. Because the verdi<!t is contrarv to the law and evidence
and without evidence to sustain it...
7. Booause under the rulings by the Court and the jury's
verdict, no fish, crabs or other seafood were wrongfully killed
or damaged by the defendant and the only damage to the
enjoyment of. plaintiff's home alleged in plaintiff's notice of
motion for judgment, resulted from stench and filth created
by fish, crabs and other seafood wrongfully killed
page 19 ~ by defendant. ·
8. Because the verdict is not responsive to the
issues joined by the parties.
9. 'Be<!ause no negligence on the part of defendant is alle?ed or proven.
I

i'

Thereupon, it is considered by the Court that the plaintiff recover against the defendant the sum of One Thousand
Dollars ($1,000.00), the amount by the Jury in their verdict
ascertained, with interest thereon from the 30th day of March,
193.8, · until paid, and his costs by him about his suit in this
behalf expended.
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~Iemo :-The defendant representing to the Court that it '
is aggi'ieved by the aforesaid judg·n1ent, and desires to present a 'petition to the Supreme Court of Appeals for a Writ
of Error, execution upon the aforesaid judgment is hereby
suspended for a period of sixty (GO) days from· this date,
upon the execution by the said defendant or someone for it,
of a bond in the penalty of Five Hundred Dollars ($500.00),
conditioned according to law, to be approved by this Court,
or its Clerk in his office.
•

And qn another date, to-wit: J\iay 9, 1938, the Court enterecl
the following order:
It appearing to the Court that the order heretofore entered in the above styled cause on l\iarch
30, 1938, overruling defendant's motion to set
aside the verdict returned by the Jury, and entering up final
judgment in favor of said plaintiff, inadvertently omitted to
state that said defendant excepted to the Court's action in
overruling said motion ; and that said order likewise inadvertently failed to state that the defendant excepted to the
action of the Court in entering up said final judgn1ent; and
said defendant having at the time excepted both to the Court's
action in overruling said motion and in entering up said final
judgment; and it appearing to the Court that counsel for said
plaintiff have had due notice of the application by the defend·ant for this nun,c pro tttnc order;
The Court doth, therefore, upon motion of said defendant
P.nter this n.unc pro tunc order amending the aforesaid order
of March 30, 1938, by adding just before ''thereupon it is
considerP.d. . . . ", the following·: "The nbove motion was
overruled by the Court and exception noted by the defendant
to the Court's action in overruling said motion'', and by inserting at the end of said order~ the follo,ving: ''To this
action of the. Court in entering final judgment ag·ainst the defendant, the defendant, by counsel, excepted''.

page 19-a

page 20

~
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Virginia :

In the Circuit ·Court of Northampton County.
Emory J. Steeln1an, Plaintiff,

v.
G. L. Webster Conipany, Incorporated, Defendant.
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RECORD.
Stenographic report of the testimony and other incidents
of the trial of the above entitled cause before Honorable
John E. Notting·ham and Jury, which trial began in the Circuit Court of Northampton County on l\farch 15, 1938, and
ended on the 30th day of ~Iarch, 1938.
Present: lVIessrs. Nottingham & Nottingham and James·
E. Heath, attorneys for the Plaintiff; And
Messrs. J. Brooks 1\fapp, William l(ing ~Iapp, Otto Lowe
and Benj. W. !-fears, Attorneys for the Defendant.
Note: Notice of Motion for Judgment read by ::Nir. J.
Brooks 1\fapp. Demurrer read by ~Ir. 1\{app, which demurrer
was argued by counsel for the defendant and for the plaintiff;
whereupon the Court sustained the first ground of said demurrer and overruled the second ground of said demurrer,
to which action of the Court in sustaining said first ground
in the demurrer the plaintiff by counsel excepted, and to
which action of the court in overruling the second
page 21 ~ ground in said demurrer the defendant, by counsel,
excepted.
By 1\fr. J. Brooks l\fapp: Now, if your Honor please, we
offer for filing a Plea of General Issue, a Plea of iFive Year
Statute of Lin1itations, and a Plea of Estoppel.
Said pleas were accordingly filed.
By 1\{r. Heath: We want to move to strike out the pleas
of estoppel, the five year statute and are prepared to argue
those at this time. vVe object to the form of the plea of. the
statute of limitations, in that it is argumentative. Here are two
.pages leading up to why they are pleading.
Note: Plea read to the Court by

~fr.

Heath and argued.

The Court : I an1 going to sustain your motion to strike out
all thafis superfluous in your plea, and sustain your ordinary
plea of five years.
By Mr. l\fapp: We except to the Court's action in striking
out any of the plP.a.
By l\fr. Heath: If your Honor please, the next is the plea
of estoppel.
B-v the Court: I am going to overrule your motion to reject 'that plea.
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By 1ir. Heath:
By the Court:
By ~lr. ~lapp:
of Particulars in

Your I-Ionor will allow us an exception.
Certainlv.
vVe now i·equest that they amend their Bill
accordance with your Honor's ruling.

Note: Bill of Particulars amended to show: Damage to
oysters and oystei· beds $1,575.00; clams killed and injured
$750.00; additional cost of keeping floats $100.00;
pag·e 22 ~ injury to enjoyment of home $2,000.00.
By Mr. Mea1·s: We want to :file as a part of the record a
letter dated February 11, 1938, from J. Brooks Mapp to Quin. ton G. Nottingham, requesting a Bill of Particulars in this
case; a] so a letter dated February 28, 1928, from Quinton G.
Nottingham to J. Brooks 1\iapp enclosing Bill of Particulars;
and also a letter dated March 1, 19·38, to J. Brooks Mapp from
Quinton G. Notting·ham, Bill of Particulars, and we also want
to put in the record a supplemental Bill of Particulars after
the ruling of your Honor today on the Den1urrer, in which
·in th_e Steelman case they eliminated the items of loss of
crabs, etc., leaving the claim for dainag·es to oysters and
oyster beds $1,575.00, clams killed and injured $750.00, addi:
tional cost of keeping- floats $100.00 and injury to enjoyment
of home $2,000, making a total of $4,425.00.
By Mr. Quinton Nottingham: ~lay it please yo\lr Honor,
we object to the introduction of the first part of this, for the
reason that in these 1\tlr. 1\tfapp asked for certain facts relative
to crabs and the damag-e to the oysters in low 'vater ground
and in the hig·h water grounds, all between low and high
'vater and also in the deep 'vater. These matters that Mr.
Mapp speaks of of coiuse have been revised to comply to
your Honor's ruling·. They are attempting· to introduce herematters that deal specifically, to a· great extent, to things that
have been ruled out by your Honor and are not permitted
in this case. We have now given him, with the elimination of"
, these· things, the exact items which we now claim. We think,
therefore, that these are nothing l>ut confusing· and bring in
matters which your Honor has ruled out, and we object to the
introduction.
.
page 23 ~ By 1\.fr. 1\fears: ·They brought a suit alleging·
certain losses. We asked them to specify what
their loss amounted to. They furnished us a Bill of Particulars. Today undP.r the ruling of your Honor, a p&rt of the
items have been eliminated. It seems to us as a part of this
record that the original Bill of Particulars filed should be
filed as a record in this case. We think then the amended
Bill of Particulars should also be filed. I told Mr. Notting-
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ham we .would take this matter up· an orderly way. I wanted. ,
to argue to your Honor that we were entitled to have filed a
Bill of Particulars.. We think we are entitled to the Bill o"f
Particulars filed 'originally and to the amended Bill.
By the ·Court-: How can you give a Bill of particulars when
\Ve haven't anything to try. The Court sustained your Demurrer and the only thing you are entitled. to is a Bill of Particulars on an order coming under that to be tried.
By 1\tir. Mears: He originally brought the suit for so much,
and we have asked for a Bill of Particulars filed.
By the Court: He l1as given it to you. The Bill of Par.ticulars, as the Demurrer, is a part of the record. He gave
you a Bill of Particulars on the Bill and the Court has struck
that part QUt and so that part of the Bill of Particulars cannot bP. a Bill of Particulars.
By 1\{r. 1\fears: '\Ve would like to save the point.
The Court~ All right, sir.
Note : The jury was then s\vorn and took their places in
the jury box.
Note: Opening statement by 1\tir. Quinton Nottingham; reply by Mr. Otto Lowe.
page 24 }

HENRY D. BAI~DWIN,
a ·witness, being first duly sworn, testified as fol-

lows:
DIRECT EXAlviiNATION.
By ~fr. Quinton G. Nottingham:
Q. Mr. Baldwin, state your full name, residence and occupation, please sir.
A. Henry DuPont Baldwin; I live at Eyre Hall; ou ·Cherry.
stone Creek; I am president of Cherrystone Seafoods, Incorporated.
. Q. What is the business of the Cherrystone Seafoods Y
'Vhat does their business consist of, Mr. Baldwin T
A. We plant oysters and clams. We buy and sell oysters
and claims, handle soft crabs.
Q. How near is your office or place of business to Mr.
Steelman's T
A. Our office and packing house is approximately a hundred and fifty feet from 1\{r. Steelman's packing house.
Mr. Nottingham: Your Honor, 've want to introduce this
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plat in evidence. vV e will later show by }!r. Badger, the
surveyor. Plat marked Plaintiff's Ex. I.
Q. l\1:r. Baldwin, will you take a pencil, so tqe jury can see,
point out on this plat where your shucking house is.
A. This is our shucking house and office. Right across this
little channel is l\1:r. Steelman's shucking house.
Q. Where is Ivir. Steelman's shore f
A. lVIr. Steelman's shore extends along the· edge of this
channel and up in here. It extends up in this direction. That
is his clam shore. The shore of his property is about on this
direction.
page 25 ~ Q. lHr. Baldwin, how long have you been operating or interested in a seafood business there at
this location t
A. About four years.
Q. Are the conditions of the water that flow over the shores
of the ground lying behveen low water and high water marks
of 1\ir. Steelman's similar to the condition of those waters
four years ag·o, during the summer of 1937?
.A. They are not. The conditions during the summer of 1936
and 1937 were vastly different than what they were in 1934
and 1935.
Q. When was the first time that any difference in the water~
has been noticeable there?
A. In the summer of 1936, in the early part of August.
Q. Explain to the jury what 'vere the conditions that you
speak of at that time.
A. Prior to that time the "raters had always been conlparatively free from any silt, other than the normal silt conling out of a tidal estuary, but in that summer we had large
pieces of tornatoes, bean hulls, pea hulls, and other decayed
vegetable matter can1e down. The odor rising from the surface of the water was such that a man could hardly 'vork on
it when the tide 'vent out. This vegetable matter stunk, is
the only word I can think of, deposited this skum all over the
beds.
Q. Did that have any apparent effect on the aquatic lifef
A. It had a very great effect on it.
Q. Explain to the jury.
·
A. Around the middle of August, (I was away the first
part), but around the middle of August, 1936, I went to the
office one morning at low tide and I thought it.had
page 26 ~ been snowing. 'Vhen 'l got closer I found the fiats
were literally covered with small fish. There were
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a few large ones, but mostly wives, and it looked as if it had
snowed on there, they were so thick.
Q. What time of the tide did yon say that was~
A. That was the end of the ebb tide.
Q. ~fr. Baldwin, these pi~tures of these dead fish, were
they orig-inally taken by yon 1
A. They were not.
Q. Do yon know who they were taken by~
A. They 'vere taken by, I think, Larry Matthews, who
worked for 1\fr. Steelman.
~Ir. Notting·ham: We will show by Larry 1\iatthews that he
took them.

Q.
A.
Q.
A.
Q.

They were taken in a small kodakt
Yes.
Did you have those enlarged~
I did.
\Vill yon show those to the jury and tell them what they
showY
1\fr. 1\fapp: If your ~onor please, 've object to the introduction of these photographs at _this- time. There are some
taken in 1936, some in 1937. Some of Mr. Baldwin's flats
and some of 1\fr. Steelman's. 'Ve object to them at this time~
as l\fr. Baldwin says he did not take them and these aren't
the photographs taken, but an enlargement. In no event
would a photog·raph be of any effect except the photographs
taken in 1937.
page 27}
The Court: He says he is going to put on the
person that took them in a few minutes.
1fr. ~fapp: Your Honor, but the damage is done.
1\fr. Nottingham: I asked 1\:fr. Steelman if that witness is.
}l(~rc and he says he is.
:\fr. 1\fapp: These aren't the pictureR he took.
1\fr. Notting·ham: We have the smaller pictures.
The Court: I will permit them in evidence with the understanding he is to show it by the photographer that took
them.
l\lr. ~fapp: We save the point.
By 1\fr. Nottingham:
'vhat that picture is, what it contains?
Xl.)

(Picture marked
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A. This is a picture taken facing the Eyre Hall shore, taken
from the channel between ~Ir. Steelman's property and our
property, showing with the tide out the dead fish littering the
shore. You can see the white spots, 'vhich are the dead fish
on the shore. .
Q. Picture marked X2.
A. This is another picture taken app1~oximately the same
place, further North on our Shore, but it shows again the
condition of the flats with the· tide out, of the dead fish deposited on the shore.
Q. 1\tir. Baldwin, as a result of this condition that existed
in 1936, in that summer, did you take this matter up with
anyone on your own behalf, or 1\Ir. Steelman'sY
A. Mr. Steelman and I discussed this matter and it was
agreed I should come to you as our attorney to see what steps
.could be taken to prevent the further recurrence of this condition.
·
Q. Did you later receive information regarding
page 28 ~ this Y
A. I received infonnation to the effect that the
condition1\tir. 1\Iapp: I object to any information he received. I don't
. know what it is about, unless it is· infonnation fron1 l\1:r.
Webster.
Mr. Nottingham: Vve expect to show,-I thh1k this 'vill
show that Mr. Baldwin's and l\Ir. Steelman's reason for not
doing anything· in 1936 was, and we will show by a man who
was a member of the Health Dcp·artment, that this matter was
taken up with 1\tlr. Webster; that as a result of that we were
inforn1ed this condition would be taken care of· prior to the
1937 operations.
'The Court: I don't think you can show it by 1\Ir. Baldwin.
I will sustain your objection as to that.
Q. 1\tir. Baldwin, what• ,vere the conditions there in the
summer of 1937?
A. Very much worse.
Q. Now describe to this jury the conditions as best von
.,
can as they existed in 1937.
A. Well, early in the season, in April and May, the water
'vas fairly good condition. In June we commenced to get this
vegetable matter coming in through there. Several days we
had streaks in the water that were just as red as blood; in
it were floating particles of beets. On other occasions there

._!.....
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were lima beans, peas, lima bean hulls, pea hulls, small pieces
of toml:l.toes, whole tomatoes and other vegetables. Later in
the season the water was black, and pieces of sweet potatoes
were floating down. The water was in euch conpage 29 ~ dition that no marine life apparently could live
there any length of time. On some occasions we
saw crabs crawling out of the water on poles to get out of
this mess.
Q. These crabs that crawled out of the water, what. would.
those crabs do if you went close to them?
A. Stay perfectly still where they were.
Mr. Mapp: We want to make an objection as to any evidence of crahs, as we understand all of that has been struck
out of' the notice of motion.
The Court: Gentlemen of the Jury, don't consider that f()r
damages, but just as to the condition of the water.
'

I.

Q. Ordinarily what is the action of a crab when he is out of
the water on a pole and you go close to him?
A. It is seldom you see one.
Q. But if you do 7
A. Ife runs as soon as you get near him.
Q. Were any terrapins affected by the waterY
A. On numerous occasions we saw terrapins swimming in
the water. Ordinarily it is difficult to get in ·ten or fifteen
feet of them, and these we could dip up with a net.
Q. Here are some pictures taken in 1937. Will you show
.
these and explain them to the jury Y
A. Picture numbered ~3, this picture was taken in 1937.
The location is between our packing house and the point,
facing toward our shore. In other ·words, this is the low water
line. Again you see the dead fish deposited on
page 30 ~ the shore. T~is picture (No. ~4) is of Mr. Steelman's clam beds, and here again you see the dead
fish deposited. TJ..lis is another picture (X5) of Mr. Steelman's clain beds taken at the same time, showing the dead
fish along the shore. And this ( X6) is again a picture taken
on our shore right opposite Mr. Steelman's with the dead fish
on the sand.
Q. Mr. Baldwin, what were the conditions of Mr. Steel- ·
man's ground between high and low water mark, as the tide
ebbed off of those grounds, during the summer of 19377
A. When this putrid matter was coming down the creek it
'vas deposited in a film or slimy ~ass over the top of the
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flats. Of course when a bunch of fish were killed these fish
were deposited in there. The odor was very bad, almost pnbearable. On the clam beds the filth was so bad that when
you tried to plant clams on them it was impossible to get
them to go in, even if you went to the expense of nosing· then1
1n.
Q. Tell these gentlemen,-perhaps son1e of then1 probably
·aren't familiar with the clam business. What do you mea:n
by nosing them in Y
.
A. When you plant clams, particularly on hard bottom,
you spread the clams over the bottom. A certain number
of them will almost immediately bury themselves in the bottom. Some of thmn n1ay take three or four days to do it. If
they are allowed to lie out in the sun you loose a great many
of them, so you pick them up and point their bills down and
they go in almost in1mediately.
~
Q. But when they were nosed in on this ground what did
they do?
A. Jumped out again to keep out of that mess.
Q. l\1:r. Baldwin, have you recently followed the drain from
the vV ebster Canning ·Company plant to Cherrypage 31 ~ stone Creek?
A. I have.
Q. Describe that condition to the jury, please, sir.
A. There is an artificial ditch starting at the outlet of, or
along the edge of, the property of the Webster plant up on
the railroad. That ditch is approximately six feet deep at
that point and follows down the railroad through a culvert.
which culvert,-it isn't a culvert, it is a large tile carried two
or three hundred feet under a field,-and is then discha rgecl
into what 'vas to all appearances the path of the formP.l~
branch that ran down and is now known as Hanby's branch.
At the oresent time that ditch continues alone: the stone roacl
and several hundred feet beyond there that ditch doesn't.
follow the run of the branch. but an artificial ditch varvin2:
in width from three to six feet and in depth from threhe to
eight feet.
Q. vVas it apparent to you about the drainage?
. A. vVater was flowing through there at a very rapid rate.
It sounded like a mountain stream.
Q. l\1:r. Baldwin, what is the substance of the bottom of·
this present artificial ditch 1
A. Sand.
Q. What is the composition of all the surrounding soil
through those branches Y
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A. Soft mud, decayed vegetable matter.
Q. Is the natural indentation or run of the branch still
· visible?
A. That is a hard question to answer, 1\Ir. Nottingham. Th~
only way you could evei· find the run of the branch was on
low water. Are you speaking ~bout up high, or down through
the creekf
Q. Through the· branch.
page 32 ~ A. Oh, it is winding.
Q. Was that tested out in your presence to see
the nature or character of the soil in that 1
A. Yes, stepped in it and alnwst went over 1ny boot tops.
Q. "\Vhat kind of boots did you have on 1
A. Three-quarter boots.
·
Q. Does this artificial ditch which is cut and constructed
fr01n the Webster Canning- Co1npany wind until it enters the
drain that n1akes up in the march from Cherrystone Creek'?
A. It runs from the W ~bster factory all the way down the
natural drainage path of the old branch to a point I would
estimate six or seven hundred feet west of the stone road. It
goes to a point about opposite where the branch that divides
the Upshur property and the ·Hanby property comes in.
Q. Does it spread out on a bottorn, or does it enter a drain
that makes up in the marsh~
A. Enters a drain in the marsh.
Q. This is the branch. (Indicating on plat introduced.)
Will you designate on this where the navigable water endl:i.
A. The navigable water ends about a hundred to a hundred
and fifty feet above our house.
Note: Spot indicated 1narked with letter A on plat.

Q. Frmn there up in here there is a drain designated, which
shows it is frmn eight to ten feet wide. How n1uch water i~
in this drain up here at low water"?
A. Not over six inches at any point.
Q. Can you get up in there in a rowboat at low
page 33 ~ \Vater? (Indicating on plat between Letter A and the head. of the creek.)
A. ·No, sir.
Q. Now is this ditch that is cut there a natural drain~
A. Is the ditch a natural drain¥
Q. Yes.
A. No.
Q. Now, l\Ir. Baldwin, tell this jury the reputation of Cher-
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rystone as a growing gT_ound, its actual value as a growing
ground for oysters, and its value in the reputation and name
it bears on the tnarkets for selling of oysters and clams.
lVIr. 1vfapp: vVe object to any reputation. I think he can
tell whether this is a good ground and grows good oysters.
The Court: I think he can tell the reputation if it has
one.
J\IIr. l\{app: We save the point, if your Honor please. ·

Q. Do you know whether or not Cherrystone has any reputation in the oyster markets?
A. The name Cherrystone in both the oyster and clam industry is very well known. Cherrystone oysters and clams
demand a premium in the 1narket. They are so well sought
after that I know one concern that brings oysters across the
Bay, plants then1 here and sometin1es within twenty-four
hours takes them up and takes them back across the Bay so
he can sell thmn as Cherrvstone ovsters. vVe are able to
secure a pren1iun1 price on~ all of our products because they
are grown in Cherrystone Creek.
Q. Have you seen the condition this fall and rece-ntly of
the oysters of Nir. Ernory Steelman on the ground lying between the high and low water on his ground?
page 34 ~ A. I have.
Q. Describe to this jury what is the condition
of those oysters.
A. They are,-briefty, they are unfit for any use whatever.
Q. Describe what condition they are.
A. The n1eats are tobacco colored, I would say, with a,
. great black spot in the heart. A great many of them ate
dead. The ones that are not dead are so weak you ca.n take
a knife and stick it in it and they. will die, apparently, and
- are absolutely unfit for market or any use at all.
Q. Can those oystei'S as they are there be sold on the market todayf
A. They cannot.
Q. What brought about that condition, ~fr. Baldwin?
A. The deposit of filth and decayed veg·etable matter and
similar things on those beds, and the contamination of the
'vatcr by this waste coming down that drain.
Q. Is there any other condition on that creek that has
changed except this condition t
A. None.

-
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Q. .As a 1natter of fact, haven't you and all other property
owners on that Creek been required· by the Health Department to take care of sewerage disposals so as not to have•
pollution on that creek¥
..
A. We have.
·
Q. Is there any other pollution there except this?
A ..None that I have been able to find.
page 35 ~ Q. lias there·been extensive investigation in that
respect been made by you and the others i
_By lVIr. Mapp: We object to investigation of others.
By Mr. Nottingham: Suppose he knows of it.
A. There has been.
Q. Have you found any other pollution except this'
.A. vV e have not.
Q. And all of this comes from where?
A. Out of that inlet through that drainage ditch leading up
to ~Ir. Webster~s factorv.
Q. ~,ollowing that ditch, did you see anybody else using
that ditch for this drainage purpose except the Webster Canning ·Company, or the Webster Company'l
A. I did not
Q. Now, lVIr. Baldwin, did you see :Wir. Steelman's clams
last summer·~
A. I did.
Q. Describe to this jury the condition of those clams.
A. The clan1s after he took then1 and put them in his house
were covered with a thick slime. They would leave them in
the house a little ·while and they would spit out a juice sometimes green and sometimes red, depending on the color of
the water at the time.
Q. You 1nean ihat would change with the color of the waterY
A. vVitb the color of the water.
Q. \Vhat effect did that have on the growth and condition
of the clarr1?
A. 'Vell, it would kill a g-reat 1nany of therr1 and
page 36 ~ 1nake them unfit for 1narket. As to the effect on
the growth, I can't say. We haven't had it long
enQugh.
Q. What I n1ean in connection with the growth,-did they
remain in a good active condition to be suse~ptible of proper
growth?
A. I wouldn't think so.
Q. Now, :Nir. Baldwin, during the time, you say four or five
years you have been there on Cherrystone Creek,-This arm
of Cherrystone Creek is Eyre Hall Creek?

'l
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A. That is right.
Q. During the time you have been there prior to the thne
this waste was let throug·h there in this increased volume and
t];e water discolored, have you ever seen any such oysters
as existed there this sununer and this faJl ~
A. I have not.
Q. Have you ever known of the oysters in that creek in
the past not to be 1narketable ¥
A. Once in a while there will be a season when they are
not fat, but they are never discolored. Even an oyster not
fat is marketable.
Q. Ifave you ever known before when oysters were unmarketable in this creek?
A. I never have. ~Iay I n1ake a correction~ I said I have
known then1 not to be fat. I have heard of them not to be
fat. I don't know of my own knowledg·e, but I have. heard
by reputation there are years. That is true of any ground.
Q. But you .stated you had never known them before to
be unmarketable 1
A. That is correct.
page 37 ~ Q. Now for some years the stench and smell out
. by the highway at I-Ianby's Branch was very bad.
How has that cmnpared at that point ·with 'vhat it used to be
since vou have had this bad condition in the creek?
A. it wasn't as had at I-Iamby's Branch where it crosses
the highway, last suinn1er or the sumn1er before, as it was
in preceding years.
The sumn1er of 1936 wasn't as bad
as 1935 and 1936. In 1937 it was now·heres near as bad as
in 1936.
Q. Can you explain that?
A. Before this ditch was opened up all that vegetable matter filled up in there and accumulated there and sat there in
the sun and stunk, and now it con1es and goes on our clams
and oyster beds and rots and stinks.
Q. From this condition that existed there, did it have any
effect upon 1\{r. Steelman's home as a home~
A. ·why, a very great effect.
Q. Tell the jury how that home compares with this condition to what it was prior to this condition coming about ln
1936?
A. Before 1936 he had a delightful place to live in. It is
right on the shores of tlw creek. He always had a good
breeze. It is cool and comfortable. In 1936 and again in
1937 it was still on the water and still a breeze, but particularly in hot weather the odors arising from the creek and
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the tidal flats was so bad it was aln1ost impossible to liv-e
there.
Q. Those odors really bad?
A. Well, they were bad enough at my house to wake me up
in the middle of the night, and his house is a good
page 38 ~ deal closer to the water than mine.
Mr. Nottingha1n: Witness with you, gentlemen.

N' ote: Adjourned until ton10lTOW n1orning at 10 :00 A.

~I.

SECOND DAY.
March 16, 1938.

N' ote: .ftfet pursuant to adjournn1ent; san1e parties present as heretofore noted.
~Ir. Not.tingha1u: If your Honor please, I thought yesterday when we adjourned I had completed our direct examination, but 'vith your permission I would like to ask ~Ir. Baldwin a few more questions.

HENRY D. BALDWIN,
recalled for further direct exan1ination:
By 1\Ir. Quinton G. Nottingham:
Q. 1\ir. Baldwin, when you went to the factory of the 'V ebster Canning C01npany with Dr. Chipman did you look at
what was used there as a proposed filter?
A. ~Ir. N ottinghmn, there is no filter there, in the sense
that I understand the word filter. The only thing that I was
shown was, a series of screens, which were supposed to screen
out the solid 1natter and refuse water from the canning operations.
Q. From your observations there was this accon1plishing
that purpose?
A. It was not.
Q. What, if anything, was apparent in the ditch imn1ediately adjoining this and from there on to the creek ·f
A. In the ditch right where the discharge caine throug·h
this screen there were large pieces of tomatoes,
page 39 ~ son1etinws whole tomatoes. 'Veil, the day I was
there I think he was running entirely on tomatoes.
What I sa,\7 was large pieces or tomatoes and whole tomatoes
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discharging into the ditch and we walked down the railroad
to where the ditch went through the culvert and we could see
them there and we went to the ditch where it crosses the highway at Hanby's branch and again we sa''T these tomatoes. At
that point we saw on another occasion other vegetables in
there.
Q. Did you see ~ir. Webster that day when you went ther.e
with Dr. ·Chipman¥
A. I did.
Q. Did ~fr. \:Vebster say anything to you relative to
whether or not the entire canner's association was interested
ip this~
A. He did. I don't recall his exact words, but we were
discussing the situation.
lVIr. Mapp: When was this, 1\'Ir. Baldwin?
A. It was in June, 1937. I don't remmnber the exact clay.
The effect of his \vords was if we tried to stop him in any way
or take any action the National Canners Association had a
· fund of considerably over a million dollars. They would
back him up ag·ainst hhn; that it \vas available to him for
his use.
Q. Mr. Baldwin, you arc interested in a sin1ilar suit to this
that is to be later tried, are y~u not¥
A. I am.
Q. During the sun1mer of 1937 did you calll\fr. Webster by
phone on one occasion when fish 'vere being killed in the
creekf
. A. I did.
Q. State to the jury what conversation you had
pag·e 41 ~ with ~ir. Webster at that time, 1\Ir. Baldwin.
A. The effect of the conversation was, that I told
hin1 I wanted him to see with his own eyes that this condition
existed, and if he would come down that morning· he could see
the dead fish on the shores of the creek.
Q. What did he say?
A. He said it wasn't necessary for him to come down. That
he too}\: my word for the fact the fish were dead there.
Q. "What \Vas the condition of the tide at that time, Mr.
Baldwin~

A. That was on approxirnately dead low water. It may
have been the last of the ebb or beginning· of the flood, but
approximately low water.
Q. Did ~Ir. Webster later come to that point~

l.
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A. He cmne do,\rn that afternoon.
Q. Were you present when he came Y
A. I was not.
Q. Upon your return to your packing place did you learn
that :Mr. "\Vebster had been there?
A. I was advised that J\iir. \Vebster had been there and
brought with hhn lVIr. Frank Bell and J\!Ir. Ken1per Gof:figon.
Q. What was the state of the tide when he came?
A. It was low water in the n1orning, so it must have been
high water in the afternoon when he came down.
Q. How would the condition of the water compare at the
time he chose to come in the afterno·on at high water and the
condition it was that morning·?
A. It would be entirely different. On the flood
pag·e 42 ~ tide you get fresh, clean water that comes from the
ocean into the Bay and Cherrystone Creek.
Q. vVhat effect does that have on this waste material and
discolored and puh·ified water that has come doW1).- on ebb
tide~
·
A. It backs a great deal of it up in the head of the creek,
and, of course, that "rhich is out in the creek is very greatly ·
diluted, so the evidence of veg·etable matter that is out in the
creek is very small, but most of it is ·backed up in the head
of the creek.
Q. Now, 1\fr. Baldwin, ,vhat is the distance of the vVebster
Canning plant from Cherrystone Creek?
A. Fro1n which point in Cherrystone Creek~ From our
packing· place?
Q. No, at the head of Cherrystone Creek. I will ask you
in this way. How much up into the creek above yours and
nfr. Steelman's packing· house does the navigable water extend?
A. Probably fifty to a hundred feet above my house.
Q. From what point where is the navigable water?
A. About hvo and seven-tenths miles.
Q. About what is the distance from the head of the creek
to the Webster ·Canning Company plant~
A. I would say approximately a mile and a half. That. is
from the head of the ordinary tidal area.
Q. Does the Webster Canning Company own any of the
]and over which this water is drained beh.;reen the head of
Cherrystone Creek and its p1ant, after it leaves the plant'
A. As far as I know it doesn't own anything expag·e 43 ~ cept at that one place where the ditch keeps the
·
edge of his property along the railroad.
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Q. Over whose lands after reaching the head of the creek,
over whose lands does this waste drain1
A. Do you n1ean the area of land that goes dry on low
tide?
Q. That is rig-ht, the land that lies between high and low
water marsh.
.A. vVillia1n Upshur, Horace .Jones and John Nottingham,
and property belonging to 1\{rs. Baldwin, the Eyre I-Iall property.
Q. How many times, ~Ir. Baldwin, were fish killed in };yre
Hall Creek during· the sununer of 1936 and 19371
A. I didn't count all the thnes, but I would say at least
.
seven or eight.
Q. I-Iow many of these seven or eight tin1es would you say
they were killed in 1937 1
.A. I don't ren1ember but twice in 1936 they were killed.
Q. 1\llr. Baldwin, were you during the summer of '37 having crabs floated in E·yre Hall creek to a considerable extent?
A. I was.
Q. VVhat effect, l\11 r. Bald,vin, did this haYe upon those
crabs1
A. On one occasionlVfr. J. Brooks ~iapp: If your Honor please, we make the
same objection as to any evidence about the crabs. I understood your I-I on or's ruling on yesterday, but want to get our
objection in.
The Court: Overrule your objection. The only purpose
of this evidence is not to show the dan1age, but the
page 44 ~ condition of the water in Cherrystone Creek.
l\ir. l\fapp: We note an exception.
A. Contd.: On one occasion I had been away over the
Fourth of July. I returned on Tuesday and was advised he
had lost l\Ionday night and .early Tuesday morning approximately twenty to twenty-five per cent of the crabs in our
floats. The following morning the crab man came up about
six or six-thirty and awoke n1e and said '' ~ir. Baldwin, all
of our crabs are dead this nlorning·". I ''rent to the floats and
saw them littered with dead crabs. Eventually we n1oved
some of the floats, where there were a few that were able to
wiggle a little, and moYed those out in the creek and we saved
about two thousand crabs at the rnost. 'Ve had in our floats .
at that time about thirty-five floats overboard and they would

~:;;,-
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averag·e five hundred to a float, which would make 17,500 and
we saved not over 2,000.
Q. By moving those floats out into Cherrystone1
A. .Around the point.
Q. What was the condition of the water that morning, 1\!Ir.
Baldwin1
A. It was in terrible condition. It was full of decayed vegetable matter. It sn1elled. It had slin1e oyer the top.
Q. vVhat were the condition of the floats?
A. Covered with filth and slin1e.
Q. 1\!Ir. Baldwin does that show (Picture X7) the flats in
the n1ore navigable part of Cherrystone Creek about which
you have just testified 1
.A. It does.
Q. Will you show it to the jury 1
page 45 ~

1\!Ir. 1\!Iapp: vVho took those pictures'

A. I took the pictures.
Q. This picture was taken frmn whose shore?
A. This picture is taken frmn our shore. This is the
Horace Jones property over here.. This shows the tide all
out with the very shallow run of the branch coming here.
This shows the flats bare on low water. This is another view
of approximately the san1e thing, taken at a different angle.
( XB.) Here is Horace Jones here. All this is Eyre I-Iall
Shore here.
lVIr. Quinton Nottingham: Witness is 'vith you, 1\fr. Mapp .
. CR,OSS EX.Al\1INATION.
By 1\fr. J. Brooks Mapp:
· Q. 1\{r. Baldwin, ho'v long· did you say you had been in the
crab, oyster and clam business f
.A. Approximately four years.
Q. 'Vas that about the time you moved to Virginia 1
A. No, sir.
Q. When did you move down, ~[ r. Baldwin 7
.A. We came here to live perrnanently in 1931. Prior to that
tin1e we cari1e down here frequently for vacations, sometimes
for a week and smnetimes two or three months.
Q. You came down permanently in 1931 ·and went in the
seafood business generally in what year 1
A. 1934.
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Q. Prior to that thne had you ever had any expet·ience
either in the crab or oyster or clam business?
A. I had not.
page 46 ~ Q. What business had you been in, Mr. Baldwin?
A. Well, I graduated as an engineer. I practiced engineering. I was consulting· engineer. I was a contractor and was
manager for a group of utility properties.
Q. And your home was where¥
A. All over the country where 1ny work .was.
Q. Now then since coining to Virginia have you been in
the crab and seafood business anywhere except Cherrystone
Creek~

A. I have not, except for a period last summer when I was
forced to n1ove my business to Kings Creek.
Q. And how long· were you there?
A. Two months.
Q. So all of your practical experience and knowledge about
clams and crabs and oysters has been confined to what you
have learned since 1934. and all of that has been in Cherrystone Creek, except about two months in I{ings Creek last
year?
A. All of my practical experience has been in Cherrystone
Creek.
Q. You spoke while ago !;lbout looking· at 1\Ir. Webster's
canning- factory along 'vith Dr. Chipn1an. When 'vas that
you made that visit over there~ .
·
A. We were over there the first time in June of 1937.
Q. Prior to coming to Virginia. had you ever had any experience in the canning business?
A. No, I had not.
Q. Have you ever been through a canning- plant before you.
went to Mr. Webster's'
A. I have.
page 47 ~ Q. You testified yesterday about g-oing over ~Ir.
Webster's system of drainage he used, the ditching·. When was the :fit~st time you ever went over that, 1\{r.
Baldwin ?
A. That was that visit in June 'vith Dr. Chipman, in June
of 1937.
Q. Prior to that time had you ever l1ad occasion to, or ever
examined 1\Ir. Webster's system of ditches and draining at
all f
A. I ,never went through his factory for that purpose, no.
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Q. Had you ever had occasion to go over his system of
drains or ditches before June of last year?
A. No.
Q. So from your o'vn personal knowledge you have no way
of knowing· or being able to tell the Court or Jury that there
was any difference in that system of drainage or ditches in
June than it had been for ten years before?
A. I could.
Q. How?
A. Because I could see a new ditch and I am enough of
an engineer to recognize a new ditch from an old ditch when
you see it.
·
Q. You are certain of that?
A. I am quite positive that parts of that ditch at least
have been dug in very recent years.
Q. How recent years 1
A. Within the last year or two.
Q. NOV{ are you able to say that ditch had bee11 dng or
cleaned out~
A. That was a dug ditch.
page 48 ~ Q. A new ditch. About how long a space would
you say was a new ditch?
A. I couldn't say on that exactly.
Q. I will ask you to estimate it. The jury will understand
it is an estimate.
·
A. I would say fro1n a quarter to a half a mile, at least.
Q. Froni a quarter to a half a mile you. would say was a
new ditch?
A. Gave every indication of being.
Q. Where was the newest part f
A. The newest part was where it went into the head of the
creek. Nearest the head of the creek.
Q. In other words, west of the County road, n1ain state
highway?
A. That appeared to be.
Q. Did you find any new part at all east of the main state
highway?
A. Well, that was all dug at approximately the same time,
I would say, from the c.ounty highway east _up to where those
pipes come into the field.
Q. Are you able to tell the jury how long the entire stretch
of ditch east of the main state highway had been there?
A. I wouldn't think it had been there over two years. I
don't know the exact time it was dug. That is my opinion..
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Q. Do you mean prior to that time there wasn't any ditch
thereY
A. There was a branch there and n1ay have been son1e
ditch, but I don't think it was as extensive as it is today.
Q. 1\.re you able to say from your experience as
page 49 ~ an eng·ineer or personal observation that a thing
had been done,-we will take it in two sections,east of the main state highway except clean that ditch out
possibly during a ten-year period prior to June of 1987, the
day you saw it¥
A. There is no doubt in 1ny n1ind that son1ething had been
done there frmn the indications besides cleaning it out.
Q. Now west of the county road you say there was probably a quarter to a half a n1ile, does that follow the run of
the branch ·f
A. In places.
Q. .About how far do you go west of the county road before
you hit the head of the Cherrystone Creek Y
A. Roughly half a n1ile. That is an estimate.
Q. Now you say in places you say it doesn't follow the
run of the branch. How much of the half mile does that ditch
fail to follow the run of the branch? ·
A. I don't want to make any estimate, because I didn't pay
any attention to that part.
Q. This was in June of last year at the time you went
over for the express purpose of looking at it. Can you give
a reasonable estimate of how much of the space west of the
main state highway did that ditch you refer to leave or vary
fron1 the main run of the branch Y
.
.A.. I wouldn't attempt to n1ake any estimate. It crosses
and recrosses and follows in places. I didn't pay any attention to how much it follows and how 1nuch it does not.
Q. Do you of your own knowledge know that 1\fr. \Vehster
did anything west of the n1ain state highway?
pag·e 50 ~ A. I do not. I don't know who did it from my
own knowledge. I didn't see it done. I have
heard.
Q. I am asking about your own knowledge. You have a
right to put on any witness you can to help your case. The
ditch east of the county road, how far is it following· the
course of the ditch (not as the crow flies) from lVIr. vVebster's canning factory to the n1ain state highway~? .About
how far is the length of that ditch east of the main state
highway1
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A. Approxin1ately a mile, I would guess. That is an estimate again.
Q. About how long is that ditch between Mr. vVebster 's
canning· factory where the screen is and the branch 1 About
how much of that 111ile is cut through a field and along the
railroad?
A. A third to a half a 1nile That is from where the waste
discharge from the so-called screen to where it crosses under
the field.
Q. And then enters a branch. How far then does. the ditch
there after reaching the branch,-how far from that point up
to the main state highway?
A. I would say a n1ile from the hig·hway to tl1e plant and
between a third and a half mile to the ditch. It must be between half and two-thirds the other way.
Q. Does that part of the ditch follow the htn of the branch~
A. In one or two places for a short distance.
Q. About how 1nuch of. that part of the ditch 'vould you
say follows the branch, or about how nntch doesn't follow
the branch~
A. I couldn't tell you.
Q. Can you give any estimate1
page 51 ~
A. I don't want to give any estimate. Very little of it.
.
Q. So, ~fr. Baldwin, you prefer n.ot to give any estimate
as to how much of this branch is followed bv the ditch on
either side of the road'?
..
A. I prefer not to.
Q. Now there were introduced while you were on the stand
yesterday several pictures. I understand these are not the
original photographs, they are enlargements 1
A. They are.
Q. Have you the originals~
A. I have some of then1. ~fr. 'Nottingham I think has them
all.
~Ir.
~fr.

Quinton Nottingham: I have them.
,
~·Iapp: I am going· to ask you to produce
·
them.

J. Brooks

Q. '¥hile your counsel is straightening out those pictures,
getting the originals. Do you know how many acres, approxilnately, of ground. land, draining into Eyre Hall Creek
east of where ~ir. Steelman's hon1e is or where his low water
mark .is¥
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A. No, I have no idea.
Q. Do you know how 1nany branches or ditches empty into
Eyre I-Iall Creek 1
A. Three that mnount to anything.
Q. Do you know how many miles of ditches and branches
empty into that creek~?
A. I do not.

Q.

hfueremorefuanonebrnn~?

page 52

~

A. I just stated there were three branches.
Q. Is it or isn't it a fact that practically all the

village of Cheriton drains in that creek Y
A. I couldn't tell you.
Q. Ifo'v near is the village of Cheriton to it?
1\.. About half a 1nile from it in places.
Q. Isn't that the natural drainage for the village of Cheriton?
A.· I couldn't tell you that until I saw a contour map of
that land.
Q. Have you n1ade any investigation as to the quality of
the material vou referred to in that branch that drains into
those branches 1 A. I don't understand quite what you mean.
Q. You testified' yesterday you went in there, as I recall,
with three-quarter boots on· and went almost over your boot
tops. vVhat \Vas that you sunk in f
A. Decayed vegetable matter.
Q. Fron1 the Webster plant?
A. I couldn't tell you w·hat it was. When it gets rotten it
all looks alike.
·
Q. You are not prepared to say whether it is from the
'Vebster plant?
A. All I can say is it is decayed vegetable matter.
Q. vVhat color was that?
A. Black.
Q. Any colors there besides black?
A. No. I want to n1ake this clear. When I did that that
was within the last two or three weeks.
page 53 ~ Q. If it is there up to your three-quarter boots
1iow it is natural to be presumed there was some
there last summer. You have no reason to think there is
more there than there was last summer~
A. No, probably not as n1uch.
Q. As a matter of fact, 1v1r. vVebster hasn't operated his
plant since last fall .
.A.. I don't know when he operates.
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Q. It is recognized as a fact.he hasn't operated since last
fall.
A. I haven't any idea. As a matter of fact I have been
informed he had run some beans sometime this winter. I
don't know.
Q. While we are speaking about his plant. You moved here.
permanently in 1931. Eyre Hall is owned by Mrs. Ealdwin'
A. That is correct.
Q. Is it or not a fact that ~Ir. Webster, beginning with
1934, I believe, has rented all of Eyre Hall from ~Irs. Baldwin ever since, money rent?
A. That is correct.
Q. Dow~ to low water 1nark. That is correct, isn't it?
A. I don't think so. I don't know the terms of the lease.
I haven't the lease here. Let me see this. He didn't rent
all of it because we agreed that certain parts of it would be.
exempt.
.
Q. I will ask you to look and see if that is the original
lease and if that is your wife's name signed to that lease for
Eyre Hallf
A. That is.
lVIr. Heath: Is there anv contention that it embraces the
land in issue here?
page 54 ~ :VIr. Mapp: Yes, it g·oes right down.
lVIr. Nottingham: That it embraces 1\tir. Steelman's?.
Mr. Mapp: No, not ~1r. Steelman. vVe are not talking
about his.
Q. Mr. Webster still rents that very land?
A. Still rents that land.
Q. Began in 19341
A. I think that is the date.
Q. l\1r. Baldwin, do you ever sec any material from these
branches do·wn in these flats or out in the creek near you?
A. What sort of material?
,
Q. I mean this stuff you go to the top of three-quarter boots
in?
A. In Eyre Hall Creek?
Q. Yes, sir.
·
.A~. Yes, we see decayed vegetable matter in there.
Q. And you are not able to say whether that decayed vegetable matter is from the branch or from· the plant?
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A. We never had that until this condition arose in the summer of 1936.
Q. Now the condition you are talking about is the cutting
of new ditches or, your version, cleaning of old ditches?
A. The condition I an1 talking about is the foul shape of
the water, the terrible stink and vegetables floating in the
water.
Q. Are you able to say that all of this vegetable matter
you arc talking about, or any considerable portion of it for
that matter, is fron1 the Vvebster Canning plant,
page 55 ~ or isn't it entirely possible a very large part of
that is fr01n these branches~
A. I don't see how those whole ton1atoes could come out
of the branches when I have seen them con1e out of his screens
down the ditch.
Q. Are you able to tell this jury a considerable portion of
this vegetable 1natter doesn't come out of the branches?
A. I have never seen any cOining out of any of the branches
except the one he discharges into.
Q. You have seen vegetable n1atter to come out of there~
A. I have.
Q. And that is the natural way for all of it to drain~
A. No, I don't think the natural way for the vegetables to
drain. It isn't natural when it goes through an artificial
ditch.
Q. Is it the natural way for the branches to drain f
A. Branches always drain into creeks.
Q. That is the natural way for those branches to drain 1
A. Yes.
Q. Before getting· to this land of yours and :Nir. Steeln1an 's
there is that little Eyre Hall Creek. Yours is in a general
westerly course of that?
A. You n1ean our tidal lands 1
\ Q. That is right.
A. Northerly and easterly.
Q. vVell, yours is over nearly to the Chesapeake Bay. In
other words, before getting to yours it hits into Eyre Hall
Creek?
A. "\Vhat hits in there'?
page 56 ~
Q. I mean the drainage from these branches,
fron1 :Nir. Webster's ditches, and it comes on down
and hits Eyre Hall Creek before it touches 1\fr. Steelman?
A. It g·oes over l\fr. ,John Nottinghan1, and ~Ir. Upshur, and
then ~Ir. Horace Jones and then mine, before it goes to :Nir.
Steeln1an.
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Q. About how large is that little creek in there~
A. V\That are you speaking of, high or low ·water?
Q. Take low water.
A. Practically no navigable water in there.
Q. Very sn1all little stream 1
A. There is no navig·able water except right at our house.
Q. How large is it on high water, that little Eyre Hall
·Creekf
A. Probably ,forty or fifty acres, but I guess you have a
map here that will show it to you exactly. It is hard to estimate distance on water, if you have ever followed the water.
Q. I agree with you on that. I have never followed the
water much, but know it is hard. Your estimate is it is
forty or fifty acres in the creek before it gets to ~Ir. Steelman's property 1
A. That includes sonw of l.Vlr. Steelman's flats and some of
·n1ine.
Q. About how n1any acres would you say it touches before
it gets to 1\:fr. Steelrnan 's low water rnark?
A. Thirty-five or forty,· possibly. That is purely an estinmte. I might say a guess.
Q. And practically all of that goes bare at low water·¥
A. That is correct.
Q. l\ir. Baldwin, I an1 going to show you these pictures now,
the originals from which the enlargement ''ras taken
page 57 ~ on yesterday, and I will ask you if they are the
originals. Counsel has handed them to n1e and I
presume they are correct.
l\fr. l.VIapp: \Ve offer the original pictures in evidence, being n1arked Yl to YB, inclusive.

Q. Now I notice that all of these pictures were takeri on
two dates. 1\Iost of then1 August 4, 1937. Two of them August 17, 1936, and fotu of them August 4, 1937. Do you know
what the temperaturo was on either or both of those clays,
tl1at is August 17, 1936, and August 4, 1937~ ·
A. No.
Q. Do you know whether they were norn1al days, or unusually hot days, or what?
A. I don't rmnember at all.
Q. No recollection whatever of the ten1perature?
A. No.
Q. From your experience since going- in this business in
1933 does heat have any effect on these fish, killing- the1n 1
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A. I haven't known it to do it any place else on the ~Chesapeake Bay.
·
Q. You mentioned about your loosing a lot of crabs. Will
heat kill then1, ordinary sun1mer heat, when it gets too hot?
A. To a limited extent.
,
Q. But you don't ren1en1ber what the temperature was when
these pictures were taken?
A. No, I do not.
Q. How deep is the water there above low water mark on
:Nir. Stecln1an 's at high tide¥
page 58 ~ A. On nor1nal high tide on the edge on his low
water mark about three feet, other places no water.
Q. Ho,v deep is the water on this about thirty-five acres
you refer to that l\1:r. \;vebster 's drainage has to pass over·
before it reaches I\1r. Steelman 's~ About how deep is it at
high tide?
A. At the deepest part two and a half to three feet.
Q. And it varies frOJn that down to bare?
A. That is correct.
Q. Do· you know whether or not fish will naturally die in
water of that depth if it is \iery hot 1
A. As far as I know they will not.
Q. Do you know' about crabs~
A. I have never heard of their doing· it. I have never
known then1 to do it.
Q. No,:v, your crabs, the night you lost so. many and ended
up by loosing, only saving two thousand out of seventeen
thousand and five hundred, where did you have those crabs
that nig·h t 7
A. We had then1 in floats right in front of our plant.
Q. flow· deep was the water there?
A . .Anywhere frOin two to five feet on lo'v water.
Q. What date was that that those .crabs died?
A. The biggest loss was on,-:Niay I look at the calendar?
Q. The date ! an1 after is the date you lost that big- number of crabs.
.
A. That was during the night of the 6th and morning- of
the 7th of July.
Q. 1937?
A. 1937.
page 59 ~
Q. Do you know \Vhat the temperature was at
that tin1e f
A. I do not.
Q. Now thosP. crabs were practically in a dying condition
when you 'vent down that morning·, all of thein?
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A. Dead or dying.
Q. And you took them out into the channel~
A. That is correct.
Q. Amd you saved two thousand dying crabs by taking
·
them. into the channel~
A. Into fresh water. I took them out into f1~esh water. I
mean clear 'vater, not fresh in the sense of salinity, but it
didn't have all this mess in it.
Q. It was in the chatmel?
A. In the ehannel.
Q. Before that they had not been in the channel t
A. Oh, yes.
Q. Your place there in the channel t
.
A. Some of them were belo\v the edge of the channei.
Q. But is the place the floats were in the channel T
A. SomA were in the channel and some just on the edge of
the channel.
Q. Was the death rate as bad on those in the channel 7
A. As far as I recall there \Vas no difference.
Q. Have·you any recolleetion about itt
A. As far as I recall there was no difference in
page 60 ~ the death rate in the death of those in the channel
and those on the edg·e.
0. How far did vou move those crabs"?
A. Somewhere ai~ound a hundred or a hundred and fifty
·,-ards.
· Q. And by doing that they saved two thousand?
A. That is correct.
.
Q. Is it or·not a fact that the death rate on crabs in 1937,
not only in Cherrystone Creek, but in every creek up and down
the Bayside, l{ings Creek, all the Northern creeks, was heavier
than ever in the history of the crab business?
A. All I can tell you on that is what I have heard from
other crab shedders, and none of them have told me that.
Q. Where did you get a lot of these crabs from, ~{r. Baldwin?
·
A. Most of them came from around Oyster.
Q. Did you get any from Deep Creek?
A. I don't think we bought any crabs up there in June.
Q. You bought some up there dnring the summer?
A. We bought.some in August.
Q. And how did you bring then1 from Deep Creek to your
place?
A. We brought them down by truck.
Q. In very hot weather?
A. Yes, sir.
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Q. And you had a terrific death rate¥
A. Not as bad as we had on the crabs we bought fron1
Oy~ter in June.
Q. What thne "\Vas that you said in June you had your big
loss¥
·
A. July, night of the 6th and morning of the 7th.
Q. vVhat is the nature of the botton1, above lo"\V
page 61 ~ water n1ark, on l\Ir. Steelman's oyster gTounds,
rock or n1ud f
A. Son1e both, son1e hard botton1 and some soft bottotn,
mostlv hard botton1.
Q. How much would you say hard bottmn and how much
soft botton1 f
A. I don't want to say.
Q. Can you give any estimate of it at all 1
A. I don't want to even do that.
Q. Is he still planting oyste~·s there f
A. Not as I know of.
Q. You are right there by him, aren't you 1
A. I say not as I know of.
Q. Are you still planting right in this creek?
A. Not now.
Q. When was the last time you planted there 1
A. A year ago.
Q. You haven't planted any since a year ago f
A. vV e have moved son1e front our own beds, n1ovecl them
around as we alwa) S do, but we haven't planted any fresh
oysters. If this condition continues we can't afford to.
Q. You have moved some from one bed to another bed in
the san1c territory?
A.
e haven't moved any on to beds up near the tnouth of
Eyre Hall Creek. If we did that would be useless. I n1oved
them in the other direction, away frmn there.
Q. How far have you 1noved them awayf
A. As far as I could get.
page 62 ~
Q. That is fine, but could you get that so this
jury and all of us could understand.
A. I think our shore is about three-quarters of a nlile long,
and I n1oved them to the far P-nd of the shore. In fact, I have
~;one up into Eyreville Creek. I beg your pardon, I said I
had not planted any oysters since last spring. I did put over
some shucking oysters we bought during the fall, again up
on the far end of the shore, to keep until \Ve needed them.
Q. Did you pack clams there last year?
A. vVe did.
7

'r
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Q. Where did you get them from~
A. ~Iostly from our own beds. So:me we bought.
Q. You bought right many?
Q. Right many.
Q. "There did you pnek them~
A. In our paeking bouse.
Q. vVha t seasonf
A. All year around.
Q. Packed then1 during last year's eanning season?
A. Are you speaking of opened clams 1 "\Ve handled clams.
Q. Right there?
A. Yes, that is correct.
Q. Did you buy 1nany clams during July, August and September of last year f
A. I haven't my books here. I can't remember every
time we bought clams.
page 63 ~ Q. But you bought during those months 1
A. "\V e got right many in August.
Q. And where did you get them from 1
A. Most of them ca1ne from the Seaside, those that we got
in August.
Q. Where did you have them put 'vhen you g·ot them f
A. Different places on my shore.
·
Q. You had then1 pnt in the general seetion of Eyre Hall·¥
A. A great n1any up near the mouth of Eyre Hall creek.
Q. And how long did they stay there?
A. I guess some of them are still there. I hope.
Q. Did you sell any of these out of there, those you had
gotten up there?
A. Oh, yes.
Q. Did you get top prices for those~
A. Not for those.
Q. Are you certain 7
.
A. Quite certain. That is of the big lot that I bought last
August.
.
Q. I mean did you get market prices for those clams?
A. "Tell, I shopped then1 on the market. I presume I got
1narket prices for them if my commission merchant didn't
don ble cross me.
Q. About how n1any do you think you shipped on the 1narket
that you got market prices for during August and September
last year?
·
A. I couldn't say without going throug·h my reeords.
Q. Could you give a rear-:on~ble estimate?
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A. I could not. Son1e n1onths we will ship ~
thousand and some months fifty thousand.
Q. You shipped rig·ht straight along through
that period?
A. No, we shipped at intervals. vV e clidn 't often ship on
the n1arket.
Q. And so far as you know you got market prices 1
A. I got what our con1mission 1nerchant said he sold them
for. I sold them because they were dying so fast I had to
get rid of them and stop my loss. Right now I am begging
for that size clams. I intended to keep those clams and had
to sell them before they died.
Q. Have you bought any lately f
A. We are buying some all the time.
Q. And where do you put them when you get them 1
A. Put them in my floats, and plant so1ne of them.
Q. Right there at that place1
A. What place 1
Q. Right near Eyre Ifall Creek?
A. We keep our fioats out of the mouth of Eyre Hall Creek.
Q. And how far outside of the mouth of Eyre Hall Creek
do you keep them?
A. This time of the year two hundred yards, in the summer two n1iles away.
Q. \Vhen was the last time you put any clams outside of
the mouth of this creek 'l
A. I g·uess sonw of them were put out there yesterday,
should have been if they followed n1y instructions.
Q. lVIr. Baldwin, I think you have already testipage 65 ~ fied in direct examination that Cherrystone Seafoods, with which you are financially connected, in
fact in cl1arge of it,-president of it, are you not?
A. That is correct.
Q. ·Has a similar suit to this against the Webster Canning
Company?
A. That is correct.
pag·e 64

~

l\:fr. l\:fapp: We have no other questions.
RE-DIRECT EXAJvfiNATION.
By 1\ir. Quinton Nottingham:
.
Q. l\ir. Baldwin, 1\:fr. ~lapp asked you if property of Eyre
Hall, owned by your wife, 'vasn 't rented to ~:fr. Webster. You
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will continue to rent to l\ir. Web!3ter ~o far as you are con-·
cerried. There is no ill feeling·, but a matter of rights.¥
A. If Mr. Webster and my wife can agree on the rental
price and he wants it when the lease. expires I know of no
person I would rather have farm Eyre Hall property.
Q. This is just a matter of rights between you and Mr.
Websterf
A. That is right.
Q. l\'lr. l\iapp has asked you about putting out clams and
oysters in this water recently. Is :Nir. Webster's ·plant dis . .
charging any of this stuff in the creek at this time?
A. The water is clear now. We can float clams up near the
mouth of the creek and float oysters up there. We can't
plant anything on the bottom in that part of the creek.
Q. Is all of the gTound in Cherrystone Creek taken up 7
A. You mean all of the oyster planting ground 1
Q. ·Yes.
page 66 ~ A. So far as I kno'v every acre of ground that is
worth anything· is taken up, and a lot· that isn't
is taken up for the purpose of keeping people from bringing
in oysters and selling them for Cherrystone oysters.
Q. \Vhen l\fr. Mapp asked you how far you moved your
oysters frmn this contaminated ground, was it possible £or you
to 1nove them any further out, to obtain any other ground 7
A. There isn't any more g-round available in the creek. If
it was I would be very very g·lad to have it. I moved them
as far as I could.
l\fr. Nottingham: That is all.
1\Ir. ~lapp: If your Honor please, one or two more questions.
RE-CROSS EXA:NIIN . A.TION.
By l\'lr. 1\'Iapp:
Q. l\fr: Baldwin, you testified yesterday about the reputation of ChP.rrystone Creek. It was se good that some man
brought oysters from ,James River and kept them one day
and took them' out and sold them as Cherrystone Oysters.
When was that he did that?
A. I understand he is doing it rig·ht now.
Q. Did he do it last summer?
A. You don't sell oysters in the summer.

I I
I
I
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Q. You are correct, it hasn't an "r" in it. Does he do it
in September¥
A. I couldn't say exactly when he has done it, but he advised me he does it.
Q. He advised you?
A. I am reliably informed he does it.
Q. Do you know 'vhere he brings them 1
page 67 ~ A. Where they con;:te from f
(~. No, what part of the creek does he plant
them?
A. His grounds are off Sandy Island.
Q. In Cherrystone Creek?
A. Yes, at the nwuth of ICings Creek.
Q. And you are advised he did that last year?
A. He does it continually.
Q. You mentioned a talk you and ~Ir. vVebster had about
going· and looking· at this and you asked him to go down one
morning and look at it and he didn't go until that afternoon,
when the tide was hig·h.
A. That is correct.
Q. Do you know about what time he went that afternoon'?
A. Well, it was son1etime after dinner and as near as I can
recall,' that was last sun1n1er, I got back to the office that
afternoon around four and was advised he had been there.
That would have been between one thirty and four o'clock.
That 'vas a long tin1e ag·o and I don't remember exactly. I
may not have gotten back to the office until late.
Q. But you are certain he went down with ICemper Goffigon and Frank Bell late in the afternoon~
·
A. l\fy employees told me.
Q. Is that the only " ..ay you know he was there 1
A. Yes, and later l\fr. Goffigon and 1\tir. Bell told me he had
been there.
Q. And you never had any inforn1ation about that except
what you g-ot from l\Ir. Goffig;on, ~b·. Bell and your employees f
A. That is correct.
Q. Are you absolutely certain of that, l\Ir. Baldpage 68 ~
win~
,
A. I have no recollection of any other infor1uation.
Q. About when was that~
A. I don't ren1en1ber now whether that was in June Ol'
July. I am almost positive it 'vas one of those two months.
It n1ay have been later.
Q. \Vas that before or after you had the heavv loss you
referred to in crabs 1
.,

G. L. Webster Co., Inc., v. Emory J. Steelman.

Henry

p.

101

Baldwin.

A. I don't want to say.
Q. I will ask you to look at that and ask you if you got the
original of that letter?
A. I remen1ber now I did get that letter.
Q. So you arP. mistaken 'vhen you told the jury while ago
the only thing you knew about his visit was what you learned
from your employees and ~Ir. Goffigon and ~Ir. Bell¥
A. That is correct. I recall now I did receive it.
lVIr. :Niapp: Your Honor, we wish to introduce this letter
in evidence, n1arked as Exhibit 4-, which reads ~s follows:
''July 8, 1937.
l\{r. Henry DuPont Baldwin,
·Chesapeake, Virginia.
Dear ~Ir. Baldwin:
Having in mind your request yesterday to come down and
exa1nine the creek, after thinking· it ovei· yesterday afternoon
I came to the conclusion that it would be well to have the
County Supervisors look the situation over also, because this
'vater course furnishes the only drainage outlet available to
a certain considerable area, ·of which our factory grounds
represent only a small P,Ortion, and if there is· any condition
existing which needs correction, it is probably the busines.s
of the County rather than this company's.
We tried to locate you by telephone to ask you to meet us,
but it seen1ed that every place that ~fr. vVallace Jones called
you had just left for some other place, and after waiting from
nine o'clock until almost eleven, we drove on down anyway.
I an1 sorry we were unable to contact you because we would
l1ave liked to have had any constructive suggestions you
n1ight have been able to offer."
page 69

~

Q. Did you receive this letter 1
A. I remember now~ receiving the original of

that lotter.
Q. Now, according to this letter, Mr. Baldwin, instead of
being in the afternoon sometime between one thirty and four~
according- to the letter :&Ir. ebster 'vrites you the very day
aftP.r the visit, hA left and drove down, waited until almost
eleven o'clock and drove do,vn, so that 1vas in the morning't

"T
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A. I don't know how long· it took him to g·et there. You
will remember it happened six or eight months ago, and at
that tirne I was spending three or four days a week consulting
with my attorneys and the Health Department trying to see
what was causing this condition, and I can't remember the
time.
Q. And yet you were very positive to say he went on high
tide.
A. Even if he came after eleven on the following morning,
. it was flood tide when conditions were different from when
I called him.
Q. Had you ever said one word to ~ir. "\Vebster about this
until the day preceding July 8th of last year'
A. I had.
Q. When was the first time·you ever mentioned it to himf
A. The first tin1P. was when I went to his office with Dr.
Chipman, which was in June of 1937.
Q. Now when was the next thne you talked with him direct1
·
A. J\tiy recollection is it was on the telephone this morning
in question.
Q. This was the second talk. \Vhen you went there with
Dr. Chipman did lVIr. "\Vebster take you down and show you
his system?
page 70 ~ A. ·He sent J\tir. Corkran.
Q. He is head man?
.l\. I don't know, but asked hin1 to show us through the
plant and show us his waste system.
Q. Did he try to conceal anything from you Y
A. So far as I know he showed us everything he had.
Q. Did you go back to talk with ~1r. Webster after you
saw the screen system which you say was not satisfactory?
J\.. I an1 not positive, but I think we did.
Q. And you are positive the next time you talked 'vith him
01· took it up 'vith him was on July 7th?
A. That is as I remP.mber it.
Q. Now when you take it up with him on July 7th the very
next day, according to this letter, he tries to get you on the
phone?
·
~Ir. Heath: That is arg'Uing the case. Ask him what he
did.
The Court: I think you are right, ~It-. Heath.
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Q. You say you were busy conferring 'vith your attorneys,
but it is a fact now that your recollection ·has been refreshed,
that the second time you tried to get hold of him he. came
down and brought with him two of the County Supervisors?
A. That is my recollection.

RE..RE-DIR.ECT EXAMINATION.
By 1\ir. Quinton G. Nottingham:
Q. Mr. Baldwin, since this letter recalls to my mind something, does this letter r~call to your mind, especially the part
in here about ~Ir. Jones trying to get hold of you over the
phone and being unable to do so, did that letter at the time
you received it recall recall to your mind where
page 71 r you were at the time t'1at 1\fr. Webster wrote you
he couldn't get hold of you Y
A. As I recall it no'v I was at your office.
Q. Did your office known. you were at n1y office1
A. They did.
Q. Did you after receiving· that letter knowing· that ~Ir. Bell
and J\1:r. Goffig·on had been .brought there 'vhen conditions
were more favorable, get Mr. Goffigon and J\'Ir. Bell to come
there and look at conditions on ebb tide¥
A. I did.
Q. What were the conditions at that time¥
A. It was low tide and there were· dead fish all over the
flats.
Mr. Notting·ham:

That is all.

.RE-):tE-CROSS EXAlVIINATION.
By Mr. 1\iapp :
Q. Did you go to see your attorney, lVIr. Quinton Nottingham, in the afternoon or morning?
A. A$ I remember it no,v, since this let.ter 'vas brought to
my attention, that the morning of which J\!Ir. Webster speaks
in that letter I was in Mr. Nottingham's office that very morning·.
Q. You see Mr. Webster one day and before he can get
down there you see your attorney.
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l\Ir. Nottingham : Judge, will you allow ·n1e to ask him if
he had been discussing it with me since 1936 and been discussing it with the Health Department1
A. In .1936 I first took this matter up withl\lr. ~lapp.:

page 72

vVe object to talks he had with his attorney.

~

Q. Had you been taking it up 'vith me and me
with the Health Department and going through
to see if this condition could be worked out without damaging
anyone¥
1\tlr. l\Iapp: Object to that.
The Court: Objection overruled.
].\.fr. ~lapp: Exception noted.
Q. Had you been taking· this up with me for the purpose
of my taking it up with the llealth Department and seeing
if some condition could be worked out without damaging anyone?
A. I had.
Q. Since 1936¥
.A. Yes.

lVIr. Nottingham: That is all.
And further this deponent saith not.

HENRY P. LE,VIS,
a witness on behalf of the plaintiff, being first duly swon1,
testified as follows:
DIRECT EXAMINATION.
By 1\Ir. Thos. H. Nottingham:
.
Q. Please state your natne, age, residence and occupation.
A. Henry P. Lewis, age forty-three, residence Eastville
Station, occupation Pennsylvania Railroad signahnan.
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Q. ~fr. Lewis, are you interested in growing and ~·aising
oysters f
.l\. I am.
Q. In Northampton County f
page 73 } A. I an1.
Q. At what point?
A.. At a point adjacent to lVIr. Baldwin and lVIr. Steelman's
oyster ground in Eyre Hall Creek, a branch of Cherrystone.
Q. If you don't mind, here is a plat that has been introduced in evidence. This is ~{r. Baldwin's house, ~fr. SteelInan's house, and here is the run of the branch that g·oes up
that is referred to. This is Eyre Hall Creek. Will you point
out to the jury approximately where your oyster ground is
on the creek 7
A. Here is one of my corner stakes and here is another
right under Mr. Baldwin's shore, and runs in a straight line
from there to this point; fron1 that point a straight line to.
that point and directly across the creek and goes across J\!Ir.
Thad Jones' corner in ·that direction.
Note: Lines marked on Plat with Letter'' L".
Q. How many acres, approxin1ately, have you there in your
oyster cultivation 7
A.. 5.85.
Q. That is part of the riparian rights of Eyre Hall farm?
A. Right, sir.
Q. Is that drain, or whatever it is desig·nated on the plat,
does that practically go dry at low water f
A. No, there is always a stream of running 'vater.
Q. How much water would you say is in that at low tide?
A. The strean1 is about ten foot and about four foot running water.
Q. On what tide f
page 74 ~ A. Low water.
Q. Does that condition exist as far do~n that
stream as J\!Ir. Baldwin's?
A. Yes, sir, from the head of it to the mouth of it.
Q. How long· have you been growing· and raising oysters in
the upper part of Eyre Hall Creek 1
'
A. Six years.
Q. You have been raised in the county all your life?
A. Born and raised on Cherrvstone Creek.
Q. You have been fan1iliar with that creek and its condition
for the purpose of growing oysters practically all your life?
A. I have.
·
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Q. Please state to the jury in years gone by prior to 1936
what has been the condition of that creek for growing· anu
raising oysters.
A. Well, I never saw anything·'in that creek that was harm~ul to oysters in my life prior to 1936. The water has always
beP.n clear and never saw any harn1 clone to any oysters to
make them unsalable before.
Q. Then it has beP.n good growing· grounds all the years
prior to l9:l6 during your lifetime T
A. It has.
Q. ·Please statP. to the jury what has been the condition of
your ground .and th~ oysters thereon since 1936 V
A. Why at ~crtain seasons 1n the su1nmer time, especially
in the summer time while the canning· operations are going
on at this particular factory, the water on low water,-! have
been down thP.re espP.cially on the fourth of July,
page 75 ~ 1937.
·
Q. I will come to that 1at~r. What has been the
general condition of your oysters prior to 1936?
A. Nice and fat as anybody 'vanted, and made rapid growth
and saleable.
.
Q. Have you bP.en able to usP. that oyster ground and realize good profit fron1 it in years gone by prior to 1936 Y
A. I havP..
Q. Has it been recognized by pPop]e wllo knew oysters in
that community as g·ood ground~

Mr. l\iapp: \;Ve object to that.
The .Court: Objection sustained.
Q. Have you evP.r had any trouble 1naking sale of your
oysters and have thP.y been fat and in good condition an the
time prior to 1936?
A. They have. I have had them good every yP.ar since I
have been in thP. ovster business.
Q. 'Vhat has be.en the g-P.neral condition of the water in
that creP.k lJrior to 19361 · That is as to color, clearness, and
'so forth Y
·
A. Clean· water.
Q. What has been the condition of the 'vater and the oyster ,
bottoms in that creP.k beg-innin.&; in 1936, and especially during the canning season?
·
A. The water is muddy and has an offensivP. odor. It is
thick and frequently yol{ se.e lots of vegetable matter float-
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ing down the stream, especially ton1ato peelings, whole toInatoes, butter-beans and peas, and especially on low water
almost white with stalP. water, or something of that kind, and
an awful smell.
.
.
page 76 } Q. Is the odor so had it is almost impossible to
work on it?
A. It is almost impossible to stand half bent and pick up
oysters.
Q. How lon~; during thP. year does.that condition exist, Mr.
Lewis, which you speak of? In 1936 and 1937. What portion
of the VP.ar Y
A. 1\fr. Nottingham, I am not on the water part of the time,
and only go down frequently during the summer months.
Q. Heretofore you haVP been handling· oysters and selling
thP.m from that ground. Who helped you in that work?
A. My soil.
Q. Have yoll or your son been able to handle any oysters
from your gronnd during- 1937 ~
A. Not one oyster.
-..;
Q. What is the condition of thos8 oysters now~
A. They are as poor as oysters could be, and the skin that
is wrapped around the oyster has a yellow cast to it, as if he
is alreadv to die.
Q. Any of them die?
A. Yes, sir, quitP. a few.
Q. Any of .those remaining Jit for sale: or fit for human
consumption f
A. No, sir.
Q. Is there any condition on earth that you can account for
different in that creAk from 1936 on except this refuse from
the canning factory you refer toY
- A. That is all I ~an account for.
page 78 ~ Q. That is visible all thP time? You can see
it?

l\f1·. 1\{l~ars: HP is jnst leadin~ the witness.
should properly examine him.
The Court: Don't lead him.

I think he

Q. Mr. Lewis. you did start to say something about one
day while ag;o about your going there on the fourth of July.
Will yo.u tell tllP. jury what you found there that timet
A. On the fourth of .Tuly. 1937, I had a holiday on the railroad and I ·went to thP. creek to catch a lot of oysters to plant
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out. I got overboard on thP shore and pushed the boat over
to the shell pile and went across this stream of water about
tPn feet wide and three or four inches deep, and the water in
that strea1n was so g-ray, almost white, and into it were bean
hulls,-I don't mean the hull that came out of the bean, but
the surrounding part of thP bean,-a.ud tmnato peelings and
whole to1natoes, ·and on each side of the bank was literally
covered by this refuse from the factory.
Stick an oar or
board in the water and the slime would drip from it as if you
had picked a !i;ea nettle up.
Mr.

Nottin~ham:

You can takP. the witnPss.

CROSS EXAlVIINATION.

By Mr. 1\tfears:
Q. ~fr. Lewis, the Webster Canning· factory has been operating since 1920 ~
A. To n1y knowledge.
. Q. And the same drainage has been over this ditch by way.
of your oyster beds all that thne ~
page 79 ~ A. I can't say that, because I haven't covered
the ditch. I don't know about that.
Q. You know, as a matter o' fact, it has been draining ever
since it started right through that san1e branch into Cherry-·
stone Creek f
A. Yes, that is true.
.
Q. Now, Mr. Lewis, you have sold oysters ever since you
have had that oyster ground in the town of Eastville?
A. That is right.
Q. You have sold oysters to me for a number of years, including 1936?
A. No, not including 1936, Air. l\fears.
Q. \Vhat is the character of the bottom of your oyster
ground?
A. Soft n1uddv bottom.
Q. In fact you wanted to plant some clams and you went
to l\tfr. Baldwin's and hauled some sand from vour shore so
..
you could 1nake a place to plant clmns f
A. I did.
Q. It is a very bad character of muddy botton1?
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.A. Yes, sir, soft muddy bottom.
Q. Mr. Lewis, do you know the characte.r of ~Ir. Steelman's
oyster ground 1
A. I do.
Q. About the same character as yours 1
A. No, sir, ~fr. Steelman's is harder bottom than mine.
Q. Mr. Lewis, you are positive it was on July 4, 1937, when
you saw these tomatoes and beans coming down over that
oyster ground f
page 80 ~ A. Yes, sir.
Q. You are positive that is the date 1
.A. ~ir. ~{ears, I eouldn 't swear to it, but I am almost cer-·
tain it was.
Q. Do you know that, as a matter of fact, the Webster Canning Factory had not canned any tomatoes up until that
time?
A. No, sir, I did not.
Q. The 4th of July is a holiday, isn't it¥
.A. Yes, sir.
Q. Now, ~Ir. Lewis, did you talk with 1ne about this case
sometime ago 1
.A. I did, sir.
Q. Did you tell me that from your observation and experience that the juices from the canned vegetables didn't hurt
oysters?
.A.. Mr. ~I ears, I don't think I made that statement.
Q. N o\v, the only reason you are unable to get a sale for
these oysters is because they are poor?
.A. That is right.
Q. Isn't it a fact that for 1nany years for no known reason
that oysters are fat one year and poor another year?
A. They are in some places, but I never saw oysters poor
in that creek in my life.
Q. You have been on Eyre ~all Creek about all your life?
. .\. Yes, sir.
Q. Have you seen thmn poor on Eyre Hall Creek and Eyreville Creek 1
page 81 } A. Never saw them poor in those creeks in my
life. I have in Cherrystone Creek, but never in
those creeks.
Q. In other words, you always have fat oysters in those
creeks, whether they are poor in other creeks or not?
.A. Yes, sir.
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Q. Can you tell the jury why you think they never get poor
in that creek?
A. No, I haven't any reason for it. I don't know why.
Q. Now, Mr. Lewis, the way you recall the date of July 4,
1937, was because it was a holiday and you were not working
for the railroad company?
A. That is right.
Q. And that is the way you definitely determine that day?
A. That is right.

Mr. Mears: I have no further questions.
RE-DIRECT EXAMINATION.

By Mr. N otting·ham:
Q. Mr. Lewis, Mr. MP.ars asked you about a· conversation
he had with you. Ile was examining you about trying to
··
testify for him in this case'
A.. He didn't ask me to testify for him.
Q. But he called you Y
A. ·Yes, sir.
Q. Didn't he tell you aftP.r talking with you that he couldn't
use you in this case t
A. Yes, sir.
pag·e 82

~

R.E-CROSS EXA1\1INATION.

By Mr. J\IIears:
Q. ~Ir. Le,vis, didn't IThe Court: You can't go back. You examined him on that
question just now.
.
Mr. Mears : I except to your Honor's ruling, to not being
permitted to have the witness when he made that statement ..
The Court: You have a right to except, and the record
will state for itself.
And further this deponent saith not.
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ALLIE P. H.A.NBY,
a witness on behalf of the plaintiff, being first duly sworn, testified a.s follows:

DIRECT EXAlVIINATION.
By Mr. Quinton G. N otting·ham:
Q. .State your name, residence and occupation.
A. A. P. Hanby, 48, Cheriton, selling automobiles.
Q. lVIr. Hanby, were you for a number of years employed
by the vVebster Canning Company?
A. Twelve years.
.
Q. The relationship between yon and lVIr. Webster pleasant
at that time and pleasant at this time~
.A. Yes, sir.
Q. You live how close to what is known as Ha_nby 's Branch?
.A. About fifty yards from the drain.
·
Q. · Does your property run down to the run of
page 83 ~ the ·branch Y
·
A. Yes, sir.
(J. On which side of the highway and which side of the
branch do you live?
A. I live on the West side of the main highway.
Q. And ·what direction from the branch'
A. South.
Q. Have you been familiar with the conditions of that
branch for a number of years f
A. I was born in that house and lived ~here all my life except one year.
Q. Has there been any difference made in the drainage of
that branch within the last year or two Y ·
.
A. No, sir. Well, I couldn't say not a bit, because the run
of the branch will naturally chang·e; if a tree 'falls across a
run it will chang·e a little here or there, but I mean no material change in the run of the branch.
Q. But what I mean, ~{r. Hanby, does the drainage through
that branch today follow the run of the branch?
A. I would say yes, sir, only in one or two instances.
Q. Is it a ditch there today through that branch?
A. Yes, sir, the main run.
Q. Does that ditch meander and follow the run of the branch
or go in a generally straight line?
A. The drain follows the run of the branch, natural run,
only in one or two places which are formed by an elbow. ·
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Q. Is the ditch dug in a fairly straight direction ol
A. ThA ditch wasn't dug, only follows the drain
of the branch. Now before that culvert was put
there that drain has changed several tiiues in n1y life. It was
originally before that culvert was put there was immediately
right beside my father's hill on my fatl1er's side of the branch.
When they put the culvert there the drain had changed and
they put the culvert in the run of the branch as it is today,
and that is the original drain of the branch just as it is today.
Q. Did you, about last week, I believe, stand on the ditch
bank of the present ·ditch that is cut through that branch and
show me and others the run of the branch off to the sides of
that ditch?
A. That is just what I was telling· you, before that culvert
was put there it was on my father's side then before the culvert had been changed its route through nature and it was on
Mr. Nottingham's side. That is why the culvert was put
there. That is when the stone road was built. The culvert
was put through in the drain and the drain was where it is
today at the time the stone road was erected.
Q. Now when was the present ditch cut throug·h that branch,
:Nir. Hanby?
A. Mr. Nottingham, as I told you that day, I started cutting on that branch with my own hands the year that I quit
for Mr. ~Tebster, which was about seven years ago. 1\!Ir.
Webster didn't have anything to do with it, and :Nir. Webster
didn't know anything about it. I dug that with my own hands
about seven years ago, as near as I can _come to it.
Q. Now did you actually cut a ditch as has now been cut
therA, or di~ you take your hands an<;] clean out the run of the
branch as it naturally ran?
page 85 ~ A. I cleaned the branch out as it naturally ran
only in one place. Down to ihe farther end to the
West close by ~Ir. Upshur's, (l\lr. Baldwin guessed about H
quarter of a mile), but I will say about three hundred yards.
Q. Now why did you go in and clean this branch to the extent you did?
A. To turn out tl1e water "rhich was ponded on n1e all my
life.
.
Q. 'Vhat was the condition that existed in that branch all
vour life?
·
., A. vVell, the water was ponded up there all my life, and it
still exists. You couldn't close that branch in several placeR.
Once it was a water 1nill, we presume. At the mouth of the

page 84

~
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creek the stones are there today and ,right at the mouth is
the embankment, and I went there with my hands and cut this
elbow off. It ran under my father's bank and came back.
Instead of going all the way around I cut this elb9w off, which
turned the water loose. I was physically disabled to attend
to that and I hired two men to widen it some, but I turned
the water loose myself.
Q. What were the odors existing there at that time?
A. At that time, of course, we were bothered with it some.
That is natural.
Q. Were you bothered at your home?
A. Of course I "ras, yes, sir.
Q. What were those odors coming from f
A. Well, now, ~ir. Nottingham, you have asked me a question it is hard to answer. S01netimes they came from the fish
factory and I could hardly life, and sornetimes from
page 86 ~ the branch. You see I couldn't say positively.
Q. Nothing to have chang·ed you being able to
say positively today as you did to me the other day 1
A. Of course it was the branch.
Q. That was the vegetable matter that had come from the
canning factory in that branch 7
:Mr. Mapp: I don't think he should lead the witness.
The Court : Don't lead him.

Q. Was there any foreign substance in the branch at the
time you began to open it~~
A. Yes, I have seen smne vegetable matter in there, of
course.
Q. To what extent, lHr. Hanby, tell this jury to what extent that 'vas.
A. Now vP.getable matter consists of a good many things.
I have seen some beans down there. I have seen some hulls
down there, and I have seen cat o' nine tails there that grows
above n1y head.
Q. I a1n asking about vegetable matter that wouldn't naturally grow.
1\fr. l\fapp: You asked him what vegetable matter.
1\iir. Nottingham: I have no objection, except it takes
time.

A. I have seen all of that. I have seen bean hulls, some
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few, and some beans and some tomatoes, with other vegetable
matter also. That is common in branches.
Q. What condition did that exist in there in the places, as
far as going to pieces and disintegrating'
A. They went to pices probably there 1 and went on. Of
course those that lodged went to pieces there.
page 87 ~ Q. Now was that condition of · this vegetable
matter spread out, or all over along the· branch?
A. That branch, in that old mill pond, was a slosh of
water. That is why I opened this elbow to turn this water
out. It was a mill pond originally.
Q. Did you do it to get riel of the odor?
.A. Yes, sir, the odor and water and what pertained to it.
I didn't know wlH~ther that would do it, but I wanted to get
clear of the water and odor if it would do it.
Mr. N otting·ham: Your Honor, I feel in l\fr. Hanby's tes. timony I am taken by surprise, and I would·like to examine
him as an adverse witness, that I am in position to show by
numerous witnesses that at the time we ·went into this branch
entirely different staten1ent were made, and we are taken
by surprise, having talked with him and been apprised as
to that situation and his answ(ws as to this effect.
The Court : ria ve you qua1ified yourself'
~Ir. Nottingham: Before I do that I wanted to ask the
Court if I could.

A.. l\{ay I make one statmnent ~ I stated to Mr~ Nottingham
standing there that I originally op~ned that ditch myself,
standing on the ditch bank. I told him that st~nding· right
there.
.
Q. 1\IIr. Hanby, did you tell me you didn't open the present
ditch; you opened the branch as it ran, except for one little
place, but aside from that you raked it out as it ran?
A. That is right.
Q. In the presence of 1\:fr. Thompson, Mr. Baldpage 88 ~ win and l\{r. Lee Rippon?
A. I am not denying that.
Q. Didn't you tell me further that the reason you did that
was to relieve this stench and odor, because it ·was practically
unlivable at your homeY
A. I didn't make it that strong. I did it to relieve it. You
would have done t~1at or anyone else.
Q. Now, Mr. Hanby, that ditch today, about how 'vide ancl
how deep, as cut today I meant
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A. Well, the tide will wa.sh a ditch, as you lmow. It ,is
wider now than it was when I started in there. I started that
ditch about two feet, but, of course, the tide has cut it dowi1
as well as widening it. In some places I guess it is three feet
deep.
Q. How far from the culvert that goes under the road was
it down in the branch before you actually dug any ditch in
the branch~
A. Well, now, that has been I guess thirty years ago that
that culvert was put there.
Q. It is still there?
.
A. It is still there. This water has about a foot and a half
drop. You were there. It has a. foot and a half drop belo'v
the culvert.
Q. But, Mr. Hanby, my question is,-I have understood
from your answer that the only part you actually cut was
cutting out this elbow. The rest is cleaned out?
A. I cleaned from the culvert to where the tide ebbs. and
flows, and that is half way from Mr. Upshur's.
Q. Didn't you tell me in the presence of Mr.
page 89 ~ Baldwin, Mr. Alan Thompson and Mr. Lee Rippon
that what you actually did was to clean out the _run
of the branch, except down in the branch some little distance
from the culvert, where you cut out this elbow, and that is
what cleaning you did, and the ditch as it existed today was
cut by 1\{r. Webster in 1937?
A. I didn't say Mr. Webster cut a ditch. This water runs
through from the culvert. l\{r. Webster didn't change that
route.
Q. What did he.do?
A. l\!Ir. Webster just had some sand thrown right in the
snn1e water. The drain was running right where it is at and
I made the drain a little deeper.
Q. What is the condition of that braneh today, that ditch l
Can you walk in it 1
A. Yes, sir, I used the same slippers with you that I have
on today.
,
Q. What would you say about that comparison with what
that branch had been prior to the time 1\{r. Webster cut that
ditch f

l\fr. Mapp: We object to that question.
Mr. Webster didn't cut any ditch.
The Court : I think he said he did not.

He has stated
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Q. You say :Mr. 'Vebster didn't cut the ditch~
A. I say he did not. He cleaned out the run that is there.
Q. Didn't you tell me the other day in the presence of Mr.
Allan Thompson and ~ir. Baldwin that ]\ir. Webster did have
the present ditch cut; that the part you cleaned out wasn't
as straight as this; that your men cleaning out' this worked
on board twelve inches wide because they would go in the 1nud !
A. I did. And I also told you, ~Ir. Nottinghain,
page 90 ~ that ~Ir. \¥ebste1.·'s 1nen cut this elbow off here
about twelve yards, but ~Ir. Baldwin I believe said
you followed the drain. I said I did and 1\ir. vVebster's men
only cut off a little elbow back of 1ny sheep pen, about ten
yards, but left the n1ain ditch where I had worked on and cut
across this elbow about ten yards, running back in the san1e
ditch.
Q. 1\ir. Hanby, didn't you in the prese.nce of those men say
except for this elbow you didn't cut any ditch and cleaned
out the run of the branch
A. I did, and the run is still there.
Q. How deep would you say it is today?
A. It in some places I guess is two feet. Some places not
more than six inches. It varies at other places.
Q. \¥hat would you say is the width of that today 1
A. Some places not more than two feet. The elbo'v where
1\{r. Webster's men cut off I presume two feet, but where I
cleaned I imagine four feet.
Q. How about next to the road?
A. I would say three or three and a half feet.
Q. Did ~fr. "\Vebster keep hands in that ditch keeping· it
cleaned out the entire summer f
A. I think he did, sir, bt~t. they just cleaned and threw out
the sand where it was blocked up.
Q. It is a good sand bottom'
A. It is today, didn't use to be.
Q. Prior to the tirne J\!Ir. Webster cut the ditch on the opposite side of the road was there any sand in the
page 91 ~ bottom of this ditch?
A. Yes, sir, up at this end the sand gradually
"rashed down. That sand would stop right here and cut right
off and you would go back in two or three days later and
that sand would be n1oved clown a little further and it would
stop all at once.
·
Q. Didn't you in explaining that to me say this hadn't happened in this way until 1\tir. Webster had cut this ditch in
1937 in the manner it had been cut?
0
/
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A. I never did say Mr. \iVebster cut the ditch.
Q. That he had it cut~
A. The drain was cleaned and ~Ir. vVebster in cleaning out
this same drain was there.
Q. You deny you say 1\fr. Webster-

1\:lr. 1\fe·ars: We think the witness has gone over and over
that.
The Court: He says he has.
Mr. N ottinghan1: I would like to lay the foundation.
The Court: I think vou have laid the foundation. You have
been over it three times.

•

Q. Now, J\,fr. Hanby, at the place that Mr. Webster has his
factory, is that l1ig·h land or rather low land?
A. You mean today?
Q. When you were working for him t
A. Well, practically lo'v land.
Q. Would tbe water pond there at certain times?
A. I have seen it, yes, sir.
Q. Is it necessary to have ditches or other means of drainage to take tl1e water off of that ground 1
page 92 ~ A. I don't know whet4er he has any ditch other
than this one you are speaking of.
Q. Would it naturally drain off and run off without ditcl1es,
or would it pond?
A. When are you asking me about, today or before ~[r.
Webster settled there1
Q. When you were working for lHr. Webster.
A. 1The water would drain.
Q. By means of ditches f
A. If there was any ditch other than the one we are speaking of I didn't know it.
Q. Did you state to n1e, 1\fr. Hanby, that that ground there
was more or less of a Idnd of hole that the water wouldn't
naturally run off, that it was necessary to have a ditch to
drain it?
A. I did, and I told you that was when I ·was a boy, before 1\:lr. "\Vebster was in Virginia.
Q. Or did you tell me ''rhen you were working for Mr.
"\Vebster?
· A. I told you when I was a boy. That was before Mr.
Webster was in Virg·inia.
Q. Was that ditch there before 1Ir. "\Vebster ·was in Vir·
ginia?
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A. The ditch beside the railroad track has been there all
of my remembrance.
Q. Ditch there as it exists today~ '
A. Of course a ditch !s bound to \vash, Mr. Nottingham.
Q. I thought a ditch filled, rather than washed.
A. They will wash out. The mnbankment will
page 93 ~ crumble.
.
·
Q. Do you know of any other piece of land that
lies to the east of the railroad track that is drained to the
Bay?
A. I do not.
Q. All the rest drains. to the Sea?
A. As far as I lnlo\v. I a1n not capable of answering that
question, Mr. Nottinghan1. Not to my knowledge I don't
know of any.
·
Q. When did Mr. Webster cut this elbow through that you
speak of, Mr. Hanby¥
A. I think it was 1936, I believe. You are speaking of this
about ten yards?
Q. How much did he actually cut in 1936?
A He only cut this little elbow about ten yards, just to
save the water running· around an elbow.
· Q. Excepting for that that ditch as it now it as it has existed for a long thne u?
A. Yes, sir.
Q. And it is as you cut it and cleaned it?
A. Yes, sir, about seven years ago.
Q. Now the ditch to the east of the county road. When
did Mr. Webster have that cut?
A. I couldn't tell you accurately. I couldn't ans,ver that,
~Ir. Nottingham.
·
Q. Was the ditch cut during 1936 or 1937?
A. I think that still adjoins my father's p1·operty, just the
san1e as the other does, and this drain came right on down as
the other does. Of course it is zigzag·ged back
page 94 ~ and forwards as a drain does, and that was cut
off and straightened, elbows, as the other was. I
thin}{ it was in 1936.
Q. You speak of how it was cut off, the zigzag. It is good
drainage there today? ·
A. Yes, sir.
Q. Excellent¥
A.· All right. Nothing unreasonable.
Q. Has the odor been grcat1y relieved since this drainage
has been in existence ~
·.
I

"'
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A. Yes, sir.
Q. At your property and along the highway?
A. Yes, sir.
.
Q. And that bas' occurred since 1936 that this has been relieved to this extent?
A. Well,,it was relieved some, Mr. Nottingham, as soon as ·
I began to open this water.
.
Q. But the great relief that' has come occurred since 1936Y
A. It was before that, because I had opened the water before that. :Of course it taken tin1e to get away.
Q. Didn't yo~ tell me in the presence of these gentlemen
the other· day that since he had cut this it had been like another place ?
A. I told you the situation had relieved, and I still say so.
Q. And been like a different place~
A. Yes, sir, relieved.
~{r.

Nottingham: You can take the witness.

page 95 ~

1.'

CROSS EXAMIN.ATION.

By 1Vlr. Mapp:
Q. Mr. I-Ianby, you have testified you were born in the
hon1e you live in now and have lived there all your life?
A. Yes, sir.
Q. All your people lived there too, didn't they?
1
A. Yes, sir.
.Q. And you have two sisters that live right by this stream,
haven't you?
.
A Yes, sir, I have five living by it, but one just moved to
Cape Charles. I have three living there now.
Q. And you have been familiar with this stream all your
life'
.
A. 1res, sir.
~
Q. 1rou worked for J\1:r. 'Vebster about twelve years ago Y
A. No, sir, about seven or eight years ago. I worked for
him twelve years.
·
Q. Are you in any way connected with Mr. Webster or the
G. L. Webster Canning Company?
A. No, sir, none whatsoever.
Q. Have you been in any way connected with them for
seven years?
A. No, sir.
.
Q. Were you familiar with his drainage system when you
left there about seven or eight years ago?
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.A. I 'vas familiar t9 the extent I knew it 'vent by my house
and opened in that bra,nch.
Q. You have been living right there ever since?
page 96 r .A. yes, sir.
Q. I a1n going- to ask you to state to the jury
if there has been any material difference in the system of
drainage or ditches since you left there some seven or eight
years· ago.
~fr. :aeath: Asking for a material change. Ask him 'vhat
change. I 1night think a thing was material.
The Court : I will let you con1e back and ask him.

Q. You repaired it?
A. Only that I opened the mouth of the creek myself.
Q. And that was done about seven years ago f
A. About seven years ago.
Q. Vias that done in behalf of l\'lr. A. P. Hanby, or in behalf of the G. L. "Tebster Con1pany?
A. That was done in behalf of A. P. Hanby.
Q. 1\IIr. Webster had nothing to do with it~
A. Nothing. l-Ie didn't know anything about it. I didn't
consult Mr. '\Vebster whatever.
Q. vVhose land was that change lnade on~
A. My own.
Q. And you thought you had a rig·ht to make it and made
it?
.A. I thought it and didn't ask anybody.
Q. J\IIr. Hanby, you said here your recollection it was in
1936, you refer as west of the state highway, that the only
thing J\IIr. Webster did was to cut off an elbow about ten yards .
.A. As near as I can corne to it. It is jl.!st guess work. I
showed it to 1\{r. NottinghanL He looked at it as
page 97 ~ well as I.
Q. Did that in any way effect the pollution in
Cherrystone Creek 1
.A. I don't think so. It left the natural drainage and went
back about ten yards away.
Q. It kept the natural drainage from going· around that
little elbow?
A. That is the only difference.
Q. And any elbow cut off east of the stone road, would
that effect the drainage in Cherrystone Creek or Eyre Hall
Creek?
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A. None whatever. I can't see where it would.
Q. Now, 1\ilr. fianby, lVlr. Nottingham asked you if Mr.
'Vebster didn't have that ditch cleaned out. You have testified he did clean out the run of the branch where the ditch
was in 1937 and l!J36. You ·worked for the G. L. vVebster
Company twelve years. Did he do the satne thing during the
twelve years you worked there f
A. Yes, sir.
Q. Was that ditch cleaned out all the tinw during the time
you worked there every y~ar?
A. There was a nmn .sent from the factory was ordered to
go to the tide every year.
Q. Has there been a single thing- so far as you know, living
by the branch, that is different now from when you worked
there, from the system of handling- ditches 1
A. Only the change I made myself.
Q. lHr. Hanby, 1\Ir. Nottingham asked you 'vhether the
plant was at a low place or not. Ever since you
page 98 ~ have known that property, been old enough to re.n1etnber, what river, cre'ek or body or water has
been the natural outlet and drainage for the land where the
G. L. Webster Canning plant now... stands 1 · :
A. You tnean before he went there, or at the present time?
Q. Take it before he went, or present, or what titne.
A. Of course, if there was any natural drainage to that
property at all I didn't know it, but only front what it catne
through. There was a culvert the railroad put there.
Q. Was that there before 1\Ir. Webster went theref
A. It was put there when the railroad was put there.
Q. From the time it was put there where did that property
drain, throug-h that culvert or notf
.
A. Of course, ~Ir. 1\fapp, I didn't notice it. I have seen
water beyond there, but I presume the railroad put it there
to drain water off their property.
Q. And when the railroad drained it where did it go 1
A. Cherrystone Creek.
Q. IIave you evel· known it to drain anywhere else since
you can remember 1
A. I don't sec any way. I explained that to ~1r. N ottinp;ham standing on the ditch bank that day.
Q. Now, :.Mr. I-Iauby, something was said about the odors
and that there had been son1e improvement in the odors there.
Are yo·u familiar 'with the present screening system ~fr. vVebster uses and has used for several years f
·

i.
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A. I have been there two or three times.
Q. Isn't it a fact that his present screening system is a decided hnprovement over the system
that was used while you were there~
A. I would consider it so, quite an improvement.
Q. Isn't it a fact that the difference in that screening systenl, the present improved, is sufficiently great to take care of
any odor, cutting off of odors, that you referred to?
A. I would consider it so, ~1r. Mapp.
Q. How near is your home to t]1is stream?
A. I would say fifty or seventy-five yards from the drain.
Q. :Mr. Baldwin has testified, in introducing pictures here,
that fish died in that water and that everything· that touched
it apparently died. That clan1s, you couldn't get them to
go in the g·round pushing the1n in, they would jump out. Did
everything up there by you, you were in fifty or seventy-five
yards of it, did anything live there or not?
A. lVfy wife raised fifty g·oslings in that strea1n and thirtyfive ducks. The little ducks and goslings practically lived in
there.
Q. Did you ever know of any fish to get by without dying~
A. I guess :Nir. Baldwin and ~lr. Nottingham know there
is quite a lot of minnow fish up there. That is about the height
of our fish.
Q. Were they there last summerY
A. The year round. They· look quite healthy. That is the
·height of our fish.
page 99 ~

:rvrr.

Mapp:

page 100

~

That is all.
RE-DIRECT ]JXAMINATIO·N.

By 1\'Ir. Nottingham:
Q. Didn't you tell niC, !fr. Hanby, that you didn't know
what the present screening system used by 1\'Ir. Webster
was!
·
A. I don't right at present, no. I do not.
Q. And you hadn't known since you left there 7
A. Yes, I didn't say I have never been by there.
Q. No, but didn't you say you didn't know 'vhat system
he used since you had been there?
A. I didn't try to exa1nine it, only just passing by. I no·
ticed it the other dav.
Q. Y ott answered in i·cply to 1\rfr. 1\'Iapp 's question relative
to what was going on down there, in going on clown into the

G. L. Webster Co., Inc., v. Emory J. Steelman.

123.

TV. L. Rippon.
creek. Didn't you tell me that since this had been dug out
in the last part of 1936 and the .first part of 1937 that this
drainage had let the vegetable matter go into the creek instead of stopping and rotting in the branch~
1\fr. ~iapp: We object to that.
lVIr. Nottingham: lVIr. J\iapp asked him if this had anything to do with the pollution.
The Court: Cut out about cutting the ditch.
The Co-urt: They go back and bring in a lot of new matter
and we can't say a 'vord.
J\1r. J\tfears: He asked hin1 was there any vegetable matter going down.
The Court: . You can ask that question.
1\fr. Mapp: \Ve save the point. ·

Q. }.~Jr. I-Ianby, did you tell me during the season of 1937 that you saw vegetable matter going
through this ditch, but instead of stopping as it formerly did,
it kept on through and went out to the creek'
A. Since we cleaned this ditch out. That is what I cleaned .
it out for. I cleaned it out for that purpose.

page 101

~

By :Nir. J\fapp:
Q. And that has been so for seven

years~

The Court: Stand aside, lVIr. Hanby.
J\fr. :Nfapp: Your Honor, we want to ask him that question, and want the record to show his answer would be yes.
The Court: The court is perfectly willing for counsel to
examine all witnesses, or cross examine, but we have six attorneys and I a1n not going to permit him to cross fire, and
the question he asked he answered in direct examination.
Mr. J\fapp: We except to your Honor's ruling.
And further this deponent saith not.
W. L. RIPPON,
a witness on behalf of the plaintiff, being first duly sworn,
testified as follows :
Exan1ined by 1\fr. T. H. Nottingham:
Q. Mr. Rippon, please state your name, age, residence and
occupation.
A. W. L. Rippon, 63, occupation,--! have none.
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Q. You are farming, aren't you~
A. Yes.
Q. ~Ir. Rippon, do you kno'v and are you fapage 102 ~ miliar with Eyre Hall Creek, an arm of Cherrystone Creek 1
A. I am.
Q. How long haye you known the waters and the bottoms
of Eyre Hall Creek and Cherrystone Creek?
A. I have lived on the banks of Cherrystone Creek for
thirty years.
Q. flave you often been to the creek and ever raised oysters on the creek~
A. Well, I never planted oysters.
Q. I 1nean for family use and things of that kind f
A. Yes, do that now.
Q. You live right at that point at the present time 1
A. Yes, sir.
Q. Just describe to the jury where relative to 1\Ir. Steelman's house, whose case we are now trying.
A. Well, 1\fr. Steeln1an lives, I should say, 400 yards from
my house, just northeast of where I live.
Q. \Vhat branch or arm of the creek do you live on 1
A. \Vhat is known as Bull 's Gut, a tributary of the other
creek.
Q. 1\tir. Rippon, do you know what has been the condition
of the waters and oyster botton1s in that creek during all the
thue you have lived there and been familiar with it~
A. \Veil, I should say so, 1\Ir. Nottingham.
Q. Tell the jury about it.
A. V\Tell, up until the last year I guess since I have moved
down where L am at now. Of course, otherwise, it was no
conditions there, but what was all right. As long
page 103 ~ as I lived on lDyre Hall Creek,-I lived there
twenty-three years.
Q. During all the time you have lived there prior to 1936
have you been a frequent visitor down to the creek?
A. Yes, sir.
Q. V\That has been the condition of the water in that ereek
during· all that tin1e prior to 1936¥
A. \Veil, it looked all rig·ht up as far as· I kn'.>w~ 1\~I r. Notting·hatu.
Q. From 1936 up to the present thne, in the smnnwr of
1i93fi and especially the summer of 1937, wbat ha~ been the
condition of that water in Eyre Ifall Croek~!
.
A. "\Veil, as you would go to ~Ir .. Steeln1an's· clam house,-:-
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of course that is where I saw the "rater. I go back from
J\!Ir. John D . .Steelnian 's clam house and· :Mr. Emory Ste<~l
Iuan 's, and sometirnes to Mr. Baldwin '.s. You can go down
sornetimes,-it depends on what they a1·e running· ,vhatever
the water looks like. If J\!Ir. Webster is canning beets the
water is kind of purple. If he is canning beans and that kind
of stuff it is kind of green color.
Q. Has that condition been true during the summer of
19afi and 19371
A. 1 think so, ~fr. Notting·ham.
Q. At the different times you have ::;een it?
A. Yes, sir.
Q. Did you ever see any particles of tomatoes~
~{r. ~{app: I know you don't mean intentionally to lead
him.
1\{r. Nottingham: All right.
.
Q. '~Till you please state whether or not you have seen any
foreign substances in the creek, and if so what 1
page 104 ~ A. Well, I have seen tomatoes and such as that
coining down.
Q. Any other kind of vegetable~
A. Well, I couldn't tell what that was. Sometimes it was
green. You take the slime, sometin1es it would be green. I
presun1e if he was canning sweet potatoes it would be kind
of yellowish and look like sweet potato peelings ·when they
were scalded.
Q. vYas that condition bad ·on that creek during the canning sea~ on of the V/ebster Canning Company~
A. I think so, 1\ir. Nottingham.
Q. What was the effect of the odors, if any. Please state
to the jury if there were any. Were they bad, or offensive,
good or what 1
A. Well at times they were bad.
Q. Ho'v bad¥
A. 'Vell son1e nights,-You take a nig·ht like last night when
it 'vas damp and fog·gy and wind was to the east,-the odor
'vas bad. You take if the wind was to the west it wasn't bad.
Q. Blo·ws it a'vay from you~
A. Blow it away, I irnagine.
Q. Did that odor and condition extend to the houses and
homes rig·ht around the creek, or who do you mean by we 1
- A. 'Veil the two ~Ir. Steelmans and myself and 1Ir. ~fat
t1wws is the only ones living right there.
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Q. Please state whether or not that odor was offensive at
those hon1es on that creek.
A. It w~s at night, and lVIr. Steelman came over
page 105 ~ to my house either the last of ~~fay or :first of ,June
last year,-I was sitting up in the mornnig, and he
came over and said to n1e1\tfr.
~Ir.

~Iapp:

We object to what he said.
Nottingham: You needn't state what he said.

Q. What was the condition of affairs at that time on that
creek with reference to the waters and odors, and so forth·¥
1\tfr. Mapp : When was that 7
:r..fr. Nottiughan1: I don't know that he said the date.
A. It was bad.

1\fr.

~Iapp:

What time was that?

A. I don't know, l\fr. 1\fapp.

By ]/fr. Nottinghan1:
Q. 1\fr. Rippon, please state to the jury whether or not those
odors on those occasions were so bad you could leave your
windows open 1
1\fr. l\Iears: That isn't a fair question.

1\Ir. N ottinghan1: I ilnag·ine it is, but I don't know how
hardly to put it.
The Court: He said it is bad. That is about all he is going
to say.
l\tfr. Nottingha1n: I think it is important, due to the fact
1\fr. Steelman is claiming· damages due to .the effect on his
home.
·
Mr. Mears : Ask him how bad it was. ·

Q. With regard to windows, l\lr. R.ippon, please state
whether or not you could keep your windows open without
these offensive odors?
A. No, sir. On two or three occasions· last sumpage 106 ~ mer we had to get up and pull the 'vindo·ws clown.
Q.. Now, :r..:t:r. Rippon, have you been recently
through that branch?
A Yes, sir.
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Q. Have you been familiar with that branch for a lqng number of years 1
A. All mv life. I was born on the head of it.
Q. 'Vhat i1as been the condition of it for a number of years
prior to 19361
.A. Well, :Nir. Nottingham, in all of my days around there
up until I was up in there the other day it was most impossible to walk throug·h that branch. Lots of places you
couldn't cross that branch. It 'vas muddy and full of bushes
and briars and everything· that pertainecl to the branch, but
when I went I went up the other day L could wa1k from the
railroad within two hundred yards of ~Ir. Upshur's house in
bedroom slippers, if you wanted to, and wouldn't have gotten
vour feet wet.
• Q. "What has caused that change?
A. I imagine ditching it.
Q. vVhat was the condition of that branch as you knew it
a number of years ag·o and now, so far as the ditching is concerned, and old. run of the branch?
.lt. When I was in there . the other day,-when my uncle
lived up to the head of it the deposit from the factory, the
beans and thing·s, I imagine was that deep in that branch
(indicating about two feet) and spread fron1 side to side.
Q. You mean overflowing the stream~
page 107 ~ A. There was no stream there you might say.
Q. About how far back was that f
A. I imag·ine that has been ten years ago.
Q. l{eep on and tell the condition as you found it when you
were there recently 1
.
·
.
A. The other day when ·we went down there I don't consider
it any branch there any more, nothing but a ditch. The ditch
is n1aybe three feet wide and two and a half deep.
Q. Ho'v close did you &tart in that ditch with reference to
the Webster Canning Factory?
A. We started in that ditch just this side of the railroad
track. I did.
.
Q. Did you see the entrance .from 'the canning factory into
.this branch?
A. No, sir, I didn't see that.
Q. Now t~ll the jury what that condition was at that point.
A. Well it was as pretty water running down there the
other day as you ever saw, and the ditch was white sand into
it all the way..
Q. Has that ditch at the present time followed the run of
the branch, or cut a straight ditch?
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A. It didn't follow the run of the branch. The branch, as
you kno'v all branches do sometin1es, it is on one landd\vner
and the next, and then goes on another landowner and just
wonns in and out. vVell, this ditch as I saw it the other morning· was just as straight to one point as you can g·o, and it
looks like like several stakes were there, and then starts crossways, and where the old run used to run in the branch it looks
like it is stopped up and the old run is stopped
page 108 ~ running in this ditch at all.
· Q. '~' ould that prevent any waste fron1 the
canning con1pany going in the old run and follo'v the new one?
A. Nothing depositing in the old branch. It deposits in
the ditch.
Q. The new ditch would take care of the situation and it
wouldn't g·o in the old run of the branch?
A. No, sir, wouldn't go in the old run.
Q. Did you follow that ditch across the county road~
A. Down there I imagine about a hundred and fifty yards
on Mr. Upshur. J\ir. Baldwin and myself, after the others
went ashore, said it got too 1nuddy. He wanted to g·o to where
. the branch goes by J\{r. Upshur's, but 'vhen we got out of
where they dug and where the white sand was it was so muddy
it was hard travelling·, and we 'vent a fe,v more yards and
had to quit. Down there you would go up to your knees with
·
every step.
Q. Did it there enter a natural drain leading into this creek
proper~

A. Cherrystone Creek, yes, sir.
Q.. :Mr. Rippon, you have been. driving by the main state
highway there prior to 1936. Please state what the condition of the branch was, the odor along· at that point, prior to
1936f
.
A. Yes, I. would call it bad, and I think everyone of you are
familiar with it as well as I.
Q. Since that ditch you have described has been opened up
there, or since 1936, has the odor lessened on the highway in
the summer while the factory is operating~
pag·e 109 ~ A. I don't travel the highway much, bnt I
haven't smelled it since.
Q. And. that odor and condition that was along; the hig·hway you state during the canning season is in the creek~
A. Yes, sir.
.
Q. Now, 1Ir. Rippon, did you hear J\ir. A .. P. Hanby testifying?
A. Yes, sir.

- ----
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.Q. Were you present with 1\fr. Quinton Nottingham and
Alan Thompson, and I believe lYir. Baldwin, the other day
w:Pen you all went over this branch and at the time he was
·
with you?
A. Yes, sir.
Q. Did you hear bis conversation about conditions in tl1at
branch prior to 1936 V
'
A. I did.
Q. What did he state in your presenc~ at that time about .
those conditions 1
~Ir.

Mr. Afapp: I think he should be asked a direct question if
he is going to contradict him.
'The. Court: I think so too.
I
I

I

Q. Did he state at tl~at time that the branch, prior to 1936
when it was qpened up with this ditch, was tilled with rotten
.yegetablelrp.aterial that caine from the "\Vebster Canning C<_>mpany?
·
·
A. He did.
Q.. Please st~t.e did he in your presence n1ake a statement
that since that time conditions had changed and this substance
had _.g_one tl?.rough to the creek 1
·
A. He did.
pf:tge 110 ~ . Q. Didn't_ he also state in your presence that
. all he cut was one little spot sometime ago and
that all- of this cutting was practically do!le by Webster· sin~e
1936?
'
A. He -did.
Q. Didn't ..he also state th~t all he did at that time was to
rake out the. old run .of. the branch, except that one little
spot?
A. He. did.
Q.. Did ne also push a pole to show you ho"r he could prior
to the tin1e vYebster opened this branch?
1\~r. 1\f:;tpp: I object to t4at. I don't remember anything
about a pole.
·
1_\.fr. Nottingham: I thought .he did. I withdraw the question.
The Court: Gentlemen of the jury, don't consider that .
. lie didn't testify to that.

Q. Please, state if 1\fr. Hanby in your presence at that time
made the remark that he cleaned out, or raked out, this branch

...
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and cut this little place to relieve hin1self of the stench and
odor that accun1ulated in that place fro1n this waste, so as
to relieve hin1self from it that it was so bad he could hardly
live there?
A. He did.

1\tlr. N ottinghan1: Take the witness.

CROSS

EXA~iiNATION.

By :.\Ir. ~lapp:
Q. 1\:[r. Rippon, when w·as it you looked at the ditch the
other day~
A. It was the dav after it rained. I think it
page 111 ~ ·was Friday morning. Didn't it rain Thursday~
Q. Friday 1norning of last week~
A. Yes, sir.
Q. You hadn't had occasion to follow out that ditch or
branch for about ten years prior to that time?
A. No, sir, not right straight up the branch.
Q. That is wl1at I am getting at. For about ten years?
A. Yes, sir.
Q. vVhen you last looked at it it was a branch there'
A. Yes, sir, it was a branch.
Q. I take it like all other branches, ''rhether Nir. \Vebster
had a plant there or dicln 't have a plant, like all branches
it had a certain an1ount of odor to it? All branches do, don't
thev'
Well, 1\fr. 1\'Iapp, I hnagine they do, a branch odor..
Q. That is what I an1 talking about. You know when you
get to a road that crosses a branch right along?
A. I should sav so.
Q. When you
it about ten years ago it had practically
no drainage'?
A No, sir.
Q. All the water that ran into it from farms it just kind of
had to settle and sob and seep down tl1ere and get away?
A. Yes, sir.
Q. When you looked at it the other day instead of that it is
draining ·with a sandy bottom down there?
A. Yes, sir.
page 112 ~ Q. In other 'vords, about the same thing has
happened to that that the W. P. A. is doing all
over the Shore? It has been cleaned out for the benefit of
everybody?

.A."

saw
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.A. I guess so.
Q. Don't you know that all over the Shore the branches
all oyer the Shore are being cleaned out to n1ake conditions
better for everybody¥ Not only for G. L. Webster, but for
T01n Jones, farmer, and Jim Brown, farmer"l
~fr.

Heath: Judge, are \Ve going to have an arg1llllent

here7
~fr.

l\fapp ~ I \vill try not.

Q. I want you to answer that.
A. Well, if that is what they say, I guess it is. Not as I know.
Q. That is a fact, isn't it, ~fr. Rippon f
:Nir. Quinton .Nottingham! He says he doesn't know, Nir.
~iapp.

Q. Now, ~fr. Rippon, you say that last year 1naybe two or
three nights you had to lo,ver yqur 'vindows from these odors Y
A. Yes, sir.
Q. Never remember doing it before in your life~
A. No, sir.
.
Q. Can you remon1ber about when that was last year~
A. It was in the sumn1ertime
Q. Are you able ~to say 'vhether it was Aug11st, September,
July, June, or when?
A. No, sir, I woulcln 't say, but I think it was in the fall of
the vear.
page 113 ~
Q."' Now your be~t estimate of the tin1e, what
time in the fall f
.A. Well now, ~fr. Mapp, you are asking 1ne something I
don't know I would ever have to answer.
Q. I know, but you said you did it.
A. "\Vhen it was wa1n1 enough to sleep with the windows
up, or with screens in. It must have been August or September.
Q. You have never planted any oysters or clams down
there~

A. Only for my own use.
Q. You have never been in the oyster or clan1
A. No, sir.
J\fr. :Niapp: That is all.
And further this deponent saith not.

j ____ _

business~
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NOON RECESS .
.Note : Adjourned until 1 :30 P.

~I.

.AFTERNOON SESSION.
Note : lVIet pursuant to adjournment. Same parties present
as heretofore noted.
.
·

.ALAN THOMPSON,
a witness on behalf of the plaintiff, being first
testified: as ·follows:

du~y

sworn,

DIR.EGT EXAMINATION.
By 1\ilr. Thon1as ·H. Nottingham:
Q. 1\ir. Thompson, please state your name, age, residence
and occupation.
-A. Alan Thompson, reside near Cape Charles at present.
Occupation a retired farmer.
page 114 ~ Q. I-Iave you previously lived on a branch of
Cherrystone C1·eek,. on what is .known as Eyre
Hall ·Creek1
·
A. I lived on Cherrystone Creek :all· DJ.Y life prior to the
past six months.
· Q. Did you forn1erly o'vn the land, or the property, now
held and owned by 1\ir. Emory D: Steelman~
A. ·Yes, sir.
· Q. You built the house, did you not?
:A. No, .my grandfather built it.
Q. You made extensive repairs and improvements on that
:property?
A. Yes, sir.
Q. When did you get clear of. the. property?
. A. I sold that to lVIr. Lane .in 1924.
·
·.Q. What did you get for the: property at ;that time?
A. $11,000.00.
·. Q. Did you. after you bought the. property from 1\ilr. Lane
make extensive in1provements?
A. I sold it to Lane.
,Q.· Prior to that time?
·A. Yes, sir.
Q. Did you put a furnace in the. house f
A. I spent about $4,000.
Q. 'Vhat did that include?
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A. vVell, the heating plant and windmill and bathroom fix-.
tures, and digging a cellar, and so forth.
page 115 t Q. ~Ir. Thon1pson, you are familiar with that
creek, are you not?
A.. Yes, sir.
Q. Did you ever grow or handle oysters or clams or anything on that creek?
A. Years ago I did, not recently.
Q. You know something then of the propagating of oysters
and know something about oysters¥
A.. Yes, sir.
Q. Please state to the jury whether or not that creek and
the property owned by :Wir~ Steelman and Mr. Baldwin and
1Yir. Lewis as shown on this map,-you are familiar with all
that ground here?
A. Yes, sir.
Q. vVill you state to the jury .whether or not that is good
oyster .bottom Y
A. Yes, sir.
Q. So recognized 1 .
A. Yes, sir, I considered it as good as any property in
Cherrystone Creek for oysters.
Q. Were oysters grown on that ground prior to 1936 and
did they gro'v fat and good and marketable and· good demand
for then1?
A. Yes, sir.
_Q. Have you seen any oysters of 1\fr. Steelman's that he
had planted in that creek?
A. Last year and year before saw them.
Q. Have you been with Mr. Steelman recently and seen
some of those oysters opened?
A. ·Not since last fall.
page 116 ~ Q. Who opened those oysters? Do you recall?
A. 1\tlr. Steeln1an.
Q. Where did those oysters come from~
A. 1They came off his oyster gTound in the head of the creek,
I iinagine. His planting ground up there on the oyster
ground.
·
Q: Wl1at was the condition of those oysters at that time,
lVIr. Thompson Y
A. The last time I saw them Y
Q. Yes, sir.
·
A. Why they were poor and they were black.
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Q. Were they saleable in the condition in which you saw
them at that time·¥
A. I don't know about saleable, they 'veren 't eatable.
Q. \Vhat was the condition of the water in Eyre Hall Creek
at the thne you saw those oysters opened)?
A. VVell that. part of the creek at that tinte was all covered
with a skiln or a slhne, especially ·when the 'tide 'vas beginning to ebb out.
Q. Did that condition continue on flood tide~
A. You didn't notice it so nnteh on flood tide from his
property.
Q. vVl1at did you see in· the water at that time f
A. Well I saw a 1natcrial of sonw kind cmning down there,
looked like pea hulls and tmnato hulls and things of that
kind.
Q. 1lvere they visible in the water 1
A. Oh, yes. They would come do·wn when the
page 117 ~ tide flooded out.
.
Q. You say you have been fanliliar with that
property for 111any years. Can you state whether or not the
vVebster Canning Cmnpany waste emptied into that creek
through I-Ianby 's branch·?
A. Ycs, sir, that is the outlet for it.
Q. Did anybody else, or does anybody else to your knowleP,ge can or mupty any vegetable 1natter in that branch flowing to the creek!
A. Not that I know of.
Q. Yon have reccntly,-do you recall 'vhen it was you
walked through that branch~
A. The I-Ianby Branch!
Q. Yes, sir.
A. I think i~ was last Friday.
Q. Did you observe any entrance to the branch or disposal plant fron1 anybody's property except the Webster
Canning Company?
A. No, sir.
Q. During the sun1mers of 1936 and 1937 were you upon
that creek at any thne, 1\r[r. Thmnpson?
A. The Cherrystone .Creek?
Q. Yes, sir, up in this part especially~
A. Yes, sir, off and on all sun1n1er both su1nmers.
Q. Where were you living then? Determine the location
.with reference to ~Ir. Steelman's house.
A. I should say n1y hmne was about three hundred yards
from l\ir. Steelman's home.
I

I
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Q. 'Vhat 'vas the condition of the atlnosphere and the water
during the sumn1er of 1936 and 193·7?
A. The conditions as I thought were 'vorse iu.
page 118 ~ 1937 than they 'vere in 1936, and especially during the rnonths of tTuly, August and September.
Q. Just describe to the jury what you saw and found the
condition of the water at that time.
A. Well the condition up there, the odor, was so bad you
could hardly stay up thei·e, especially in early n1orning when
the tide had ebbed out and the flats were covered with slime
and this refuse,-I suppose it canw from the factory. I know
it did, because it drained from that ditch and went in there.
Q. Is ~Ir. Steelman's house the closest house to the creek
of any of those houses around that neighborhood'
A. I-Ie is.
Q. Did you frequently pass 1'Ir. Steeln1an's home going to
and fr01n your honw going to and from the creek?
A. ~Iost every day or so.
Q. Was the condition with reference to the odor bad at
Nlr. Steehnan's house at the tinw~
A. Yes, sir.
Q. How bad was it~
.A.. Yon smelt the odor that you passed over this branch
a few years ago~ It was about the san1e odor.
Q: 1\ir. Thon1pson, with reference to that branch during
the years you have known it prior to 19·36, what has been the
condition of that branch leading fro1n the railroad track, as
has been testified to, in which ~fr. \Vebster drains his refuse
fr01n the factory, going down that branch to the creek7 Did
you know prior to 1936 what was the condition
pag·e 119 ~ there~
A. No, sir.
Q. 'Vhen did you first know about the conditions there?
A. 'Veil I kne"r it by that odor in passing by that road, and
I knew from what the neighbors told n1e the condition abont
the conditions, but I never was in that branch prior to last
Friday.
Q. The odors that you caught going along the road, 'vere
thev bad1
.A. Yes, sir.
Q. Fron1 1936 to the present thne have those odors along
the n1ain highway been as bad as they were prior to that
time?
A. !They have not been so noticeable since then.
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Q. What has been the condition in the creek since 1936 as
compared to prior to 1936 f
.A.. The past two years conditions have been worse in the
creek than they were before.
Q. As a matter of fact, please state to the jury whether
the odors in the creek prior to 1936 were bad or not 1
.A.. Yes, sir, they were bad.
Q. Prior to 1936 1
A. Oh, no, we didn't notice it up there prior to 1936.
Q. What was the condition of the branch as you went
throug·h it last Friday~
·
A. You might say there wasn't any branch. It was fairly
dry.
Q.•Just an estimate, how wide is the branch that runs
through there¥ I arn not talking about the stream exactly.
A. It varies· at different places. It is wider in some places
than it is in others.
page 120 ~ Q. Is the drainage through that branch at the
present time, does it follow the run of the old
branch, or has it been cut out and straightened?
A. You mean the ditch that is through there nowol
Q. Yes.
·
A. No, the ditch doesn't follow the run of the old branch.
It may cross in some places, but doesn't follow it.
Q. Please state whether the present ditch is a straight
coursef
A. They cut it as straight as they could cut it, but you
might say it is a straight ditch.
Q. How did the run of the old branch go¥
A. Zigzag·. First one side and then the other, and sometimes in the middle.
Q. Please state whether or not there a1•e any obstructions
or artificial means erected on the sides of this ditch to prevent whatever flows into it from going into the old run of
the branch.
.
A. Well since that ditch was put through there there iRn't
much coming clown the old run and it .is covered with dead
logs and things of that kind. You might say it is practically
filled up in some places~
Q. Where did you start in that ditch with reference to
the factory, Mr. Thompson?
A. We started at the railroad.
Q. Wl1at is the first thing that you encountered at the railroad 1 What goes through to the branch T
A. The drainage from ~Ir. Webster's.
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page 121

~

Q. How is that :fixed 1
A. It comes through his fence and goes down
a ditch on his side of the track and crosses under

the track.
Q. 'V'hat is on the west side of the track?
A. On the west of the track is a piece of land there.
Q. I mean does the branch go up that far f
A. No, this is pipe under this piece of land.
Q. What size pipe is that?
A. I didn't notice the size.
Q. Large pipe or s1nall pipe f
A. It n1ust be a large pipe.
Q. How wide is that ditch you have described on an avE'rage '\rould you say going- on down until you get to Mr. Upshur's, or where the ditch empties in the creek 1
A. On an average I should say two and a half or three
feet wide in the bottom. It is wider at the top.
Q. Does that ditch have a hard bottom?
A. Has a sandy hard bottom. vVe walked down the ditch.
Q. :Qoes that ditch have a good, strong· flow of water, or
nott
A. Yes, sir.
Q. Who was with you, 1\:lr. Thompson, at the time you all
went throug·h this ditch?
A. l\fr. Quinton N ottinghmn, ~Ir. Rippon, ~Ir. Severn Rayfield, Nir. Baldwin, and that is all I recall.
Q. 'Vhile you were all examining the drain did Mr. A. P.
Hanbv con1e down in ·the branch where vou were?
~
A. Ye~, sir.
page 122 ~ Q. Please state to the jury whether or not Mr.
Hanby at that time made any statement in your
presence about his having cleared out the old run of the ,
branch and had only cut a little piece near the entrance to
the creek prior to tw·o years ago.
A.. Yes, he stated he took his own men and went in .and
raked it out or cleared out the old run of the branch.
Q. Did he n1ake any statement in your presence that the
odor prior to 1936 in that branch 'Was unbearable until Mr.
Websters n1en had cut it out about two years ago?
A. Yes, sir, he did.
Q. Did 1\;Ir. Hanby in your presence state further that there
was no real ditch there until Mr. 'Vebster's men cut it out
about two years ago'
.
A. He said ~fr. 'Vebster's men cut 1t out two years ago .
.Q. Did he also make the statement in your presence that
w
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the flowed and this waste material from the factory was deposited over that branch and was miry and n1ucky until Mr.
vVebster cut this ditch out approximately two years ago~
A. l-Ie did.
Q. Did he in your presence state that the bad odor referred
to that was unbearable cmne from this rotten veg·etable matter that ca1ne fron1 vVebster's factory~
A. Yes, sir.
~Ir.

Nottingham:

page 123 ~

Take the witness.

CROSS EXAniiNATION.

By 1\ir. ~Iapp:
Q. l\fr. Thon1pson, I believe you stated that the drainage
fron1 the \Vebster Canning Company was taken in this creek.
That was the natural way for it to drain f
A. Yes, sir.
Q. I think you further stated you had never had occasion
to walk up this branch until last Friday?
A. That is right.
Q...A.nd the condition you found on this first visit was all
that water was running clear and free out to the natural
drainage, out to Eyre I-Iall Creek?
A. Yes, sir.
~Ir.

1\iapp: That is all.

.

.

And further this deponent saith not.

GEORGE ROBBINS,
a witness on behalf of the plaintiff, being· first duly sworn,
testified as follows:
Bv Quinton G. Nottingham:
.. Q. 1\tir. Robbins, state your name, residence and occupation, please, sir.
A. Georg·e Robbins, Cheriton, carpenter.
Q. How close do you live to Hanby's branch?
A. vVell, I. should say about a hundred and ten yards.
Q. I-I ow long have you lived there 1
A. I reckon for twenty-five years or better.
page 124 ~ Q. Do you .live on the east side of the stone
road, approximately across from 1\{r. A. P.
1J-Ianbyf
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A. About, yes, sir.
Q. And south of the branch 1
A. "Xes, sir.
Q. First house south of t4e branch going to Cape Charles
on the left-hand side of the road 1
A. Yes, sir.
Q. 1\tfr. Robbins, prior to 1936, what was the condition of
that branch relative to waste 1naterials such as vegetable
matter?
A. vVell, sir, it "\VaS clogged in the branch.
Q. Did that "Taste vegetable n1aterial spread over the botton! of the branch except in the drain, or practically the entire branch?
A. Yes, sir.
Q. 'Vhat would you say would be the approxin1ate depth
of that vegetable waste material at different points in the
branch? flow deep would you say it· was at the deepest point~
A. l\Ir. Nottingham, it would be hard to say how deep
the vegetable matter was, because the branch was so muddy.
Of course, the mud and the vegetable 1natter is very deep.
Q. 'Vhat condition as to "\vater and clear slime and such
things of that kind was the condition of that branch prior to
1936¥
A. Yes, sir.
Q. That existed?
A. Yes, sir.
Q. ·what was the resulting odor that yon received at your
hon1e?
A. Well,. sir, the odor was bad.
page 125 ~
Q. Was it so bad that you complained to Mr.
'Vebster of this condition several thnes?
A. I asked him if there was son1e way he could remedy
the odor. I:Ie told n1e he was doing· everything under his
power to ren1edy it, he had put in a :filter trying· to take care
of it.
Q. No,v, in 1936 did you have a conversation with 1\ir.
Webster about this condition?
A. I wouldn't say positive, 1\fr. Nottinghmn, that I did in
1936.
Q. \Veil tell us, ~:[r. Robbins. You know the present ditch
that is cut throug·h there no'v'
A. ~Ir. Nottingham, I only know the present ditch from
the side of the state highway.
Q. How long has that been theref
A.. Oh, I should say maybe a year.
1
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Q. Just preceding, I n1ean a· reasonably short time preceding· when that ditch was cut there, did Mr. 'Vebster tell
you that he would cut this ditch there and sec if that would
not relieve the situation 1
A. No, sir, he never said he would cut a ditch. He was
trying to take care of the situation of the odor.
Q. And it was after this that this ditch was cut there?
A. Yes, sir.
Q. Did that relieve the situation of the odor as far as you
were concerned f
•
A. Well, it hasn't entirely relieved it. It is better.
Q. It has helped it a great deal1
page 126 ~ A. Yes, sir, it is better.
Q. Did ~Ir. ·Webster ever discuss with you that
if you weren't relieved by this means he 'voulcl put in a sand
filter that would relieve this 1 ,
A. Yes, sir, that he would make every effort to take care of
it. .
.
Q. And if this didn't he would put in a sand filter 7
A. In other words, he would resort to every other thing
but that, and that was a last resort.
Q. But he would do that Y
A. He would try.
Q. 1vlr. Robbins, to show how bad conditions there were
before this was relieved some by ].£r. Wehster, did you discuss with 1\{r. Ben Mears on one occasion, or did he advise
you you could prevent :1\Ir. Webster from continuing this'?
Mr. ~Iapp: We object to that and ask that it be struck out.
The Court: I think your objection is well taken. I am going to strike that out and, g·entlem~n, don't consider that.
Mr. Nottinghan1: Witness with you, Mr. 1\-Iapp.
CROSS EXAMINATION.

By 1\fr. J. Brooks l\{app:
Q. Mr. Robbins, you havP. been living there about twentyfive yearsf
A. Yes, sir..
.
Q. And your whole family is around there, your
page 127 ~ wife and her people, all around there?
.
A. Yes, sir.
·
Q. Very near this branch and very near the drain, comparatively near the branch for tllat matter?
..A. Yes.
'
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Q. I understood on one occasion you talked with 1Ir. \Vebster and wanted to know if anything he could do to help the
odor part~
A. Yes.
Q. l-Ie told you he had been doing and would try to do
everything he could do to help the entire situation~
A. That is right.
Q. I-Iave you any reason to think he has not done everything he could to help the entire situation from his plant right
out to Cheriton Creek 1
A. ~o, sir.
·
~Ir.

l\iapp: That is all.

And further this deponent saith not.
SEVERN RAYFIELD,
a witness on behalf of the plaintiff, being first duly sworn,
testified as follows :
DIRECT EXAJ\.IINATION.
By 1\fr. Quinton G..Nottingham:
Q. l\ir. Rayfield, state your narne, residence and occupation,
please, sir.
A. Sixty-six; Chesapeake; occupation,-you 1uight E!UY I
have none. I l1elp tny son there on the farm, but I don't consider rnyself any hand or anything like that. I
page 128 ~ just help hin1 in busy thnes.
Q. I-Iave you for a considerable nun1ber of
years been fan1ilia.r with Eyre Hall Creek!
·
A. Practically all n1y life.
Q. Did you in years past operate in and out of the creek
there?
A. \Veil, I have did it, but not so n1uch so for the last
twenty years, with exception of two years just prior I have
done a little fishing in and out of there.
Q. \Vhat two recent years~
A. 1936 and 1937.
Q. 1\Ir. Rayfield, did you on last Friday walk through the
present drain or ditch through Hanby's Branch~
A. I did, sir.
Q. In company with l\fr. Alan Thompson, J\IIr. :Rippon, 1\Ir.
Baldwin, ~ir. Steelman and 1nyself ~
A. Yes, sir.
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Q. Is the old run of the branch still visible there?
A. Well it is visible in places, 1\Ir. Nottinghan1. You kno'v
how it is with an old branch. It just sags along. You u1ight
as well say has no run to it. You can see ,over on the sides
where the old run was and where it crosses over and things
like that.
Q. vVhat takes care of the drainage at the present time?
A. A ditch been dug by somebody.
Q. Is it a ditch that water readily runs through 1 Is there
good drainage through that ditch~
A. Splendid.
Q. vVhat compos\tion composes the botton1- of that ditch 1
A. Sand.
page 129 ~ Q. Do you see any evidence of sand anywhere
else around it f
· A. No, sir.
Q. Did you test the bottom of the g-rounds that surround
that ditch 1
.A:. I did.
Q. How are they 1
A. Very 1nucky.
Q. Find any bott01n to them?
A. I did not.
Q. Did you walk down this ditch?
A. I did.
Q. Is that hard bottom 'f
A. Perfectly.
Q. ::tvir. Rayfield, how long have you been familiar with
those branches ¥
A. Well, J\•Ir. Nottingham, I could practically say all 1ny
life: · Ever since I was a boy big enough to hunt sedge hens
eggs, about ten or twelve years old.
Q. Now before last Friday when had you seen the conclition of this branch before that?
A. I wouldn't like to try to state the date.
Q. About how many years, or weeks, or months1
A. I have been knowing the branch and seeing the branch
all my life.
Q. Have you beenA. Up and down the branch?
Q. Yes.
page 130 ~ A. No, but I have crosse.d up to the other end
where Charlie Stratton lives and I tended that
lot where Charlie Stratton lives for several years, and if you
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'vant me to continue to talk like that, there is a half acre of
boggy land there \vasn't no drainage to except seeping.
Q. What years did you tend that lot back in there1 How
long· ago has that been, :Nlr. Rayfield~
A. Oh, I would say that has been probably seven years
ago.
Q~ Was there any artificial ditch or drainage through this
branch at that time?
~ N~~~
.
Q. Was there any vegetable matter of any kind in the branch
at that time~
A. Yes, sir.
Q. Tell this jury what kind, or the condition of that, sir.
A. vVell it was terrible. That's all it was to it. It was
right there in a bog and it sagged along out. It has been
going over in the place we called "Salvatia Pool" and there.
has been a little drain that carts and things used to pass
and, of course, that was like th~ main highway. ·That was a
sandy place where a horse could drink \vater, but outside of
that it was nothing but mud. I have been in there rabbit
hunting 1nanv time and you couldn't go across it.
.
Q. Was there any evidence of any vegetable matter coming
from the canning factory there about seven years ago~
A. Yes,. sir.
Q. \Vhat was the condition of that¥
pag·e 131 ~ A. It was terrible.
Q. \Vhat was the odor?
A. \V'ell it was terrible and any n1an that has been np
and down this road knows that without me ans\vering that
question. They readily kno\V that. ·
Q. \iVhile we were walking down there did Mr. Allie P.
Hanby come in there \vhere we were·~
A. He did so.
Q.- Did he rnake a statement that the conditions and odors
were so bad at his house from this vegetable material coming from the factory and rotting in this branch that he took
his men in there and raked out and cleaned out the rp.n of
the branch Y
A. He did.
Q. He stated that was to relieve him of the odors coming
from that~
A. Yes, sir.
Q. Did he say the only place he actually cut \vas a little
·
elbow where it made kind of a curve?
A. He said something sin1ilar to that. I lmow he saicl he
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had to use twelve to fourteen inch boards for his n1en to
stand on to keep then1 from sinking.
Q. Now did he state further that ~Ir. V\Tebster· cut this
present ditch there in 1936 and 1937 f And that was the first
tin1e there had been anv ditch there"!
A. Yes, sir, he said that.
Q. Didn't he state that the vV. P. A., for instance, did nothing but rake it out 1
A. Raked it out and pulled the rocks out of
page 182 ~ the old drain.
.
Q. Now where this ditch empties into the drain
that n1akes up in the 1narsh, is there son1e ·water in that drain
all the time f
A. All the time up that way.
Q. Is there water in that drain and can you g·o down that
drain in a boat when you can't actually go out over the flats
further down in the creek 1
A. Yes, sir, in a small boat.
Q. This ditch that follows that drain, where does that
emptyf
A. Rig·ht into what we call Eyre Hall Creek.
Q. Does it empty into any drain out there or spread over
the flats?
A. Spreads out over the flats, tain 't no drain there.
Q. Now in going· down dount there the last several years
have you .seen the conditions of the water during- the summertime, ~{r. R.ay:field 1
A. I never was down there, ~Ir. Notting·hmn, in the daytime to amount to anything on the low water. I have only
done a little fishing· there at night with fat back nets.
Q. '\Vhat is the condition in that creek now as for smell?
A. I don't know.
Q. During the sumtner of 1937?
A. It wasn't no(hing like it had been.
Q. Before 1936 did you sn1ell any odors in the creek 1
A. Yes, son1e. I was down there in 1936 and 1.937 and
there were odors at both times.
Q. Did you do n1ucb fat backing· up in the head of the
creek~

A. I did son1e up above 1\'Ir. Steehnan 's and 1\ir. Baldwin's
place of business.
page 133 ~
Q. Did you do any out beyond ?
A. Yes, sir.
Q. Did you catch any fish then in this part of the creek
that showed any ill effects f
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Severn Rayfield.
A. Well, yes, only once.
Q. What do you mean 1 Explain to the jury what you mean
by that.
.l\. Well, I set the net. It was early and the tide was reasonably high .and I said to my son,

Mr. Nottingham: Never mind what you said to your son.
A. Oh, I caught one, and he was practically dead.
Q. Prior to hvo years ago and years past had you fat
backed in that creek~
A. Not for the last twenty years.
Q. You, of course, have set fatback nets at other times
when you didn't strike them?
A. Sure.
Q. Had you. before caught fatbacks in the condition this
one was in?
A. Never.
:hfr. Notting·harn: You can take the witness.
CROSS EX.A.l\tiiNATION.

I.

By :hir. J. Brooks J\iapp:
Q. Mr. Rayfield, did you fish any more up there in 1936
and 1937 except that one time you caught that one?
A. Yes, sir, I fished up there before that, but never after
that.
page 134 ~ Q. When was that, in i936 or 1937?
A. That was in 1937.
Q. Did you fish there along in 1936 and 1937 before that
time?
A. Yes, sir.
Q. Catch any fatbacks before that thne?
A. Yes, sir.
Q. Ilo'\v were they~
A. I didn't see anything the matter with them.
Q. Had a good norn1al catch?
A. vVell about as 'veil as I expected.
Q. About what .thne was it you were catching· those fish up
there in 1936 and 1937?
A. August, September and the first of October.
Q. And yon did that last year too?
A. Yes, sir.
Q. And you caught normal catches right straig·ht along?
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A. Up until that one.
Q. Mr. Rayfield, that fishing was at night, 'vasn't it?
A. Yes, sir.
Q. Now Mr. Nottingham asked you about the odors there
in 1936 and 1937.· I don't know whether you quite finished
· your answer or not. How about the odors in 1936 and 1937
when you were fatbacking¥
A. I didn't particular notice them.
Q. That was August, Septernber and October?
A. I didn't fish up there every night.
page 135 ~ Q. But you didn't particularly notice anything
out of the ordinary 'vhen you first were up there f
A. Well I expected that.
Q. And you didn't notice anything out of the ordinary Y
A. No, because I was expecting it.
Q..Now, :Nir. Rayfield, you say it was about seven years
ago you cultivated a lot back there?
A. Yes, sir.
Q. About how far back there was that¥
A. It was adjoining the railroad track on the west side.
Q. Now between the time you cultivated the lot and last
week when you were with Mr. Nottingham had you had· occasion to walk down that branch at any time between when
you cutivated the lot? Your recollection is when you culti. vated the lot that branch was terrib!e?
·
A. Yes, sir.
Q. And had no drainage to it?
A. Had that seepag~ drain.
Q. And now the whole thing when you looked at it last
week is draining beautifully out to Eyre Hall Creek?
A. Yes, sir, certainly is.
Mr. Mapp: _That is all.
And further this deponent saith not.
page 136

~

·CHARLIE STRATT-ON,
being first duly sworn as a witness for the plaintiff, testified as follows :
DIRECT E·XAMIN.A!TlON.
By Mr. Quinton G. Nottingham:
Q. Uncle Charlie, 'vhat is your full nameT
A. Uncle Charlie.
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Q. Where do you live, Uncle Charlie?
.
.A.. I live up there beside the railroad on Mr. Luther Rippon's place.
Q. You live just south of Hanby's branch, don't you t
A. Yes, sir.
Q. Uncle Charlie, when was the present ditch cut through
that branch 1
A. Last year, along about February and April.
Q. Do you know whose men cut that ditch?
A. Mr. Webster's men.
Q. .After that ditch was cut did those men cease to work
in it?
A. Yes, sir.
Q. Was that ditch kept cleaned out for the rest of the
year?
A. Yes, sir.
Q. Do you know the men that kept that ditch cleaned out the
rest of the summerY
A. No, sir, because they are gone away.
Q. Do you know who those men worked for?
A. Yes, sir, Mr. Webster.
Q. Were they kept there practically the whole summer keeping that ditch clean?
page 137 ~ A. Two of the_m did.
Q. N'ow, Uncle -Charlie, before that ditch was
cut there about last February did that branch have any other
drainage except just the water oozing down through the little
natural drain that runs through it 1
A. That is all.
Q. Ifas Mr. Webster's plant drained down through that
branch before the ditch was cut? Did the vegetable matter
go out or stop in the branch?
A. It used to stop up.
Q. What was the condition before this ditch was cut t
A. It used to fill up.
Q. How was the odors Y
A. Used to fill up. I don't know anything 'about it more
than last year. That is the first year I lived· there.
Q. But you had seen the branch and this vegetable matter
in it?
A. In passing, yes, sir.
Q. Now, Uncle Charlie, after that ditch was cut there and
kept open by these men last year did you have that bad odor
then?
A. Didn't kno'v it was there hardly.
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Cha/rlie Stratton.
~{r.

Nottingham: Witness with you.

CROSS EXAlVIINATION.
.By 1\{r. ~{ears:
Q. Uncle-Charlie, Webster Canning Factory has been where
it is now for n1any, many years~
.A. Yes, sir.
·
Q. Always drained through that same ditch¥
page 138 ~ A. Yes, sir.
Q. You have seen no change. It has gone on
and drained in the same way all the time?
A. No, sir, I can't say th.at.
Q. I mean the course of the water has drained in the same
direction?
A. Yes, sir, g·one in that direction.
Q. And went out in the creek!
A. Yes, sir.
Q. Yon say you used to smell some odor there f
A. I haven't smelled none there since that ditch has been
cleaned out.
Q. No,v ~Ir. Baldwin says he had this trouble in 1936. You
say this ditch wasn't cut until1937'
A. I can't go back to that.
.~
Q. Did you do any of the ditching1
A. No, sir.
Q. vVhen did you go· in the ditch last, when· you found a
ditch in there ?
A. I couldn't tell vou.
Q. When did you see a ditch cut in there?
A. Last· year.
Q. What time 1
A. About February, ~farch or April, along there.
Q. How long· had it been since you were in there before
that, ten years?
A. No, sir, not been as long· as ten years.
page 139 ~ Q. Seven years, eight years ?
A. ]\!fight been five or six years.
Q. You had never been in there fron1 five or six years until
this last year. How do you know there ·was no ditch until
1937¥
A. Because in 1937 I lived right down to the ditch.
Q. You say the ditch 'vas cut in 1937. If you hadn't been
there for five years how· do you kno'v that ditch 'vasn 't cut
in there in that five-year period'
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A.. I don't know about that, but I know in1937 I lived right
there to it.
Q. But you saw a ditch and' knew there "\Vas a ditch there
in 19371
A.. Yes, sir.
Q. And they took you in there last Wriday and went over
this ditch with you?
·
A. No, sir, they didn't.
Q. Did you go in there t
.
A. No, sir, l\fr. Nottingham con1e to n1y door and I didn't
get out of the porch.

:

i

I

I:

I!

lVIr. Nottinghmn: I believe I asked him in examination in
chief and he said he saw them cut the ditch in 1937. Am
I correct in that¥
The Court: That is for the jury to take in.
lVIr. 1\iears: If your Honor please, there is a witness here
from the Departn1ent of Labor, who is su1nn1oned to Orange
Courthouse in another case and we wanted these gcntlen1en
to pennit us to put her on out of order.
page 140 ~ ~1r. Nottingham: We would allow him to do
that, but there is no contention raised as to it.
I-IENRY TAZ"\VELL, Colored,
a witness on behalf of the plaintiff, being first duly bworn,
testified as follows:
DIRECT EXAJ\IINATION.

I

i

i
I

I

l!
i
j

I

I.

By lVIr. Quinton G. Nottingham:
Q. Uncle Henry, where do you live now?
A. I live on Eyre Hair.
Q. On the part that is rented by 1vir. Webster Jl
A. No, sir, down to ihc house.
Q. The part that is owned by 1\fr. Baldwin~
A.. Yes, sir.
Q. I-I ow long have you lived there!
A.. I just "rent there this year.
Q. vVho do you \VOI'k for, ·uncle Henry?
A. I work for ~Ir. Burleigh.
,
Q. 'Vho does l1e work for? Is he l\fr. Webster's foreman 1
A. 1\Ir. Webster, I reckon.
Q. Ho\v long· have you been living where you live now,
Uncle Charlie 1
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A. Been there about a month before Christmas, little over
a month.
Q. Did you use to ltve on the land of 1\!Ir. Long Haley's
just north of Hanby's Branch f
·
A. Yes, sir, I lived on l\IIr. Haley's place.
page 142 ~ Q. How long did you live there, Uncle Henry Y
A. Lived there ever since he owned the farm
previous to six years.
· Q. When did you leave that placet
A. I left it about three years ago and come back last
year.
Q. Where did you go when you left there about three years
agoY
A. Maryland.
Q. When you left to go to 1\!Iaryland was there any ditch
cut through that Hanby Branch f
A. No, sir.
.
Q. Could you walk across it at that timeT
A. On some boards. You know it was kind of a flat.
Q. What was the condition of the branch throug•h there
three years ago when you left to go to Maryland Y
A. l{ind of stopped in the weeds.
Q. vVhat kind of stopped in the ·weeds y
A. Skins.
Q. What kind of skins?
A. Tomato skins and a few bean hulls.
Q. What was the odor there, Uncle Heney?
A. Bad.
Q.· Was that ditch cu~ through there when you came back ·
here? .
A. Well, I am going to tell yon. When I went along the
road I seed it cut to the stone road.
·
. Q. Was any such thing as that there when you left three
years ago to g·o to Maryland Y
A. No, sir.
page 144 ~ Q. How was the odor along there when you
came back compared to what. it was when you
leftf
A. When I came back the odor wasn't like it was when I
left there.
·
Q. 'Wasn't as bad you mean Y
A. No, sir.

Mr. N otti~gham:

"\Vitness with you.
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TV. H. W e.scoat.
CROSS EXAJ\1INATION.
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~·

I

By Mr. :1\fapp:
Q. Uncle Henry, 'vhen did you leave to go to Maryland?
A. Three years ago.
Q. What time of yeart
_ ·
A. I was gathering corn. About two months before Christ·
mas.
Q. What time did you come back?
A. Little over a month ago, just before ·Christmas.
Q. When you left the canning factory was running or just
closed up for the season?
A. I don't know whether it was running or not. I guess it
was closed up. I have never been in the yard but twice.
Q. When you got back the factory wasn't running?
A. No, sir.
_
Q. When you got back you didn't notice any odors?
A.. No, sir.
Q. Factory wasn't running?
A. No, sir.
Q. Have you eve1• walked down that branch~
page 145 ~ A. No; sir.
Q. When you left here the water drained under
the road from the' east over to the creek?
A. I suppose so.
Mr. :1\fapp: That is all.
And furthei.' this deponent saith not.

W. H. W:E'JS.COAT,
a witness on behalf of the plaintiff, being first duly sworn,
testified as follows:
DIRECT EXAMINA:TlON.

I
I

By Mt. Quinton G. Nottingham:
Q. Mr. Wescoat, will you state your name, residence and
occupation?
.
.
A.. W. H. Wescoat is my name. I live at Eastville, my
Post Office. I live on Oherrystone Creek. 1\fy occupation is
farming and oyster planting.
.
Q. You are the largest oyster planter by fat in Cherrystone
·Creek?
, A. I think so, sir.
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Q. And have been for many, 1nany years~
A. Yes, sir.
Q. Do you actually know, Mr. Wescoat, how 1nuch ground
you actually have in Cherrystone Creek 1
A. Four hundred and some acres.
Q. If ow is the cost of ground in Cherrystone Creek~
A. I think it is a dollar an acre.
Q. That is the rent1.
pag·e 146 ~ A. Yes.
Q. Haven't you had occasion to buy grounds
in Chertystone Creek Y

Mr. :Niapp: If your Honor please, we object to that. I
presume l\£r. N ottinghan1 's question is about rent frmn the
State.
The ,Court : I think that is right.
1\fr. Nottingham: · I will withdraw the question.
Q. Are you familiar with the home and ground of l\1r.
Emory Steelman¥
A. Yes, sir, I used to own it.
Q. Do you consider that good oyster and clam ground,
sir!
A. Best in the creek, or some of the best in the creek.
Q. Have you seen, 1\ir. -=\Vescoat, son1e of 1\fr. Steelman's
oysters recently~
A. Yes, sir.
Q. Will you tell the jury there the condition of them¥
A. Yes, the oysters that I have seen were nothing in the
world but skin and water. Weren't fit to eat. He couldn't
either sell thmn or eat them, those that I saw.
Q. What is the color of then1, 1\Ir. Wescoat1
A. Well, they were different colors. Some the. color of
chocolate and some black and they were all colors.
Q. Have you in all of your experience and time you have
been dealing in Cherrystone Creek oysters,-you have been
dealing in Cherrystone Creek oysters practically all your life?
A. Ever since I left school..
Q. Have you ever in your life seen oysters in
page 147 ~ Eyre I-Iall Creek in this condition before f
A. Never in my life.
Q. Down where you live the water spreads out a great deal
before it co1nes to your property where you live'
A. Yes, sir.
Q. Have you been up into Eyre Hall Creek during the su1n-
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mer of 1937, when :Nir. vVebste1•'s canning con1pany was operatingf
A. :No, sir.
Q. ~Ir. lVescoat, were all of you people that live on ·Cherrystone Creek required by the I-Iealth Department to put in
septic tanks and take care of all sewerage waste f
·
1\Ir. Mapp: If your I-Ionor please, ·we object to that because
I think it is on the west side of' the Steehnan land.
]\.fr. Nottingham: 'Ve expect to show that above ~Ir. Steelman some people that were not in position to put in a sewerage system he put it in to con1ply with the Health Department and take care of it.
The Court: I will perrrdt the question.
:Mr. lVIapp: We save the point.

Q. Up above 1\Ir. Steeln1an did you yourself with money
from your own pocket help put in some disposal waste plants?
A. 1\Ir. J. D. Jones, 1\{r. JVIumford and myself furnished
. the money to put in septic tanks, but I don't know where 1\ir.
Jones had it done.
1\ir. Mapp: I ask to have that struck out.
The ·Court: Gentlenwn of the jury don't consider that.
I will strike it out.
~

Q. Have you as an interested party so far as
you know done what the Health Department required or been informed it required, that all of the sewerage
complied with their requiren1ents on Cherrystone Creek?

pag·e 148

1\ir. ~Iapp: I object to that.
1\Ir. Nottingham: \Ve have a party who is interested in
Cherrystone Creek. The Health Deparbnent required them
to put in sewerage plants and he and l.VIr. Jones and l\tfr.
l\iu1nford put in sewerag·e. I an1 asking him if he has been
infonned by the health department that all those requirements have been con1plied with.
·The Court: I think he will haye to prove that by the Healtl1
Department.

Q. Have you recently had some talks with ~Ir. Otto Lowe,
l\ir. 'Vescoat 1
A. Yes, sir.
Q. Has he during those conversations told you that you bet-
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ter keep quiet or Cherrystone ·Qreek might be condemned!
Mr. ~lapp: What difference does it make if ~lr. Lowe
did tell him that.
lV[r. Nottingham: We want to sho'v what has been said to
try to keep hin1 quiet.
Mr. ~1app: What difference does that ·make. If ~1r. Lowe
told him there was dangerMr. Nottingham: That there was danger of J\1r. Lowe having it done
Mr. Lowe: Mr. Wescoat will not testify to that.
· The ·Court: I don't think it is proper testi.
page 149 ~ mony. I will sustain your objection as to that.
Q. Did ~lr. Lowe talk with you about getting your son
Harold Wescoat to testify in this casef
~lr. ~lapp:

We object, if your Honor please.
The ·Court: He said_ no, so there isn't any harm done.

Q. :Now, Mr. Wescoat, do you know of any other change in
Oherrystone Creek as to the drainage from what it has always been except for this drainage of the Webster Canning
Comp'any?

lVIr. ~Iapp: We object to that. He hasn't testified· there
was any change in drainage.
Mr. Nottingham: 'Ve have introduced enough evidence.
Mr. ~{ears: But l\Ir. Wescoat hasn't testified to it. You are
asking him about son1ething· he hasn't testified to.
Q. ~Ir. Wescoat, do you know whether or not there has
been any change in the drainage into Cherrystone Creek in
the last few years?
A. What do you mean by that, Mr. Nottingham, what just
do you mean?
Q. Whether any additional material is being drained into
Cherry-stone Creek?
A. I do not know.
Q. When you saw 1\fr. Steelman's g-round,-when did you
see that g-round, ~{r. Wescoat, recently?

.

The Court: Does he know you are talking about between
hig·h and lo'v 'vater mark.
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Q. Have you seen :1\fr. Steelman's ground recentlv between
high and low water mark?
·
A. I have not.
page H>O} Q. You haven't .been up in the Creek during
the summer, I believe you told me 7
A. I have not.
Q. Mr. Wescoat, is there anything that I haven't asked
you that you know as to the conditions there today that are
any different f
A. IIow is that, 1\{r.. Nottingham'
Q. Is there anything that I haven't asked y<111?
:Mr. Mears: We submit we don't think that a proper question, because on direct examination he has to ask the question and let the witness say· if there is anything else.
..
The Court: He can ask hin1 that way if he wants, and if
it isn't responsive I will strike it out.

Q. Is there anything I haven't ask you in regard to this
case as it effects Mr. Steelman that you know?
A. The only thing, Mr. N ottinghan1, is when I owned the
ground I never sa'v a poor oyster on the ground. They 'vere
fat an· tllP. time and I have ].tir. ,J. B. Jones when he owned
that gi·ound take oysters that were poor ori other parts of ·
his ground and carry them up there to fatten. It was the
greatest fattening place I have eyer seen. Now as I have
told you the .oysters are nothing but skin and water.
1\ir. Nottingham: · Witness with you.
CROSS EXA1'IINATION.
By Mr. 1\fapp:
Q. ~Mr. Wescoat, wh.en was the last time you were on Mr.
Steelman's grounds above low water mark?
A. I haven't been on }rfr. Steelman's gTounds since he came
there and got it as his riparian rights and I don't
page 151 } know how many years ago tluit was.
Q. 1That was I think 1933. You haven't been
there since Y
A. I haven't.
Q. Where were these oysters you say were skin and water
when you saw them?
A. ~fy son Harold planted oysters 'vith Mr. Steelman on
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a piece of ground I had up there .adjoining ~Ir. Steelman
and I saw those oysters.
Q. vVhere were they when you saw them?
A. Harold brought thein over to n1e.
Q. You didn't see thmn taken fr01n the· land yourself Y
A. No, but the two boys broug·ht them to me.
Q. But you didn't sec the oysters taken from the land 1
A. I did not.
Q. Where were you, at your honw"?
A. Yes, sir.
Q. \Vas tlfat on this Steehnan land f
A. Yes, sir.
Q. A part of lVIr . .Steelman's land f
A. It \vas on my land and 1vir. Steelman's too.
Q. Do you know which oysters fron1 your land and which
from ~1:r. Steelman's ~
A. No, but they were all alike.
Mr. :Niapp: We ask to have that evidence struck out. The
witness' evidence is he hasn't been on the oyster land. Anything he says is merely hearsay.
:The Court: I can't strike it out. The jury
pag·e 152 ~ can take it for what it is worth.
~t[r. ~iapp: We object, if your Honor please.

Q. It is on that that you base the condition of the oysters~

A. Yes, sir.
Q. Do you know whether those oysters in question you have
referred to ca.n1e above or below low water n1ark?
A. I couldn't tell you. ~iy boys brought them to n1c. They
said they came off n1y ground and n:Ir. Steeln1an 's.
Q. You don't know whether they came above or belo,,r low
water mark?
A. No, but my boy here will tell you.
The Court: I an1 going· to strike it out. The evidence isi1 't
for the purpose of showing· tl1e damage, but the condition of
the creek.
l\ir. Nottinghmn: If we show they catne between high
and low water mark we can put it in?
The .Court: We will take that up when we get to it.
~Ir. }lapp: I have no further questions.
And further this deponent saith not.
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Vv. J. RIGHARDSON,
a witness on behalf of the plaintiff, being first duly sworn
testified as follows:
DIRECT EXAMINATION.
By 1\tlr. Thos. H. Nottingham:
Q. 1\{r. Richardson, please state your na1ne ~
A. vV. J~ · Richardson.
Q. V\'here do you reside?
page 153 ~ A. Capeville.
Q. This county?
A. Yes, sir.
Q. What is your occupation~
A. Oystering and fishing.
Q. How long you been in the oyster and fish business t
A. Thirty-eight or thirty-nine years.
Q. Are you farniliar and no good oysters 'vhen you see
them~

A. Yes, sir, I have run them to Norfolk and bought from
different people and carried them there.
Q. Have you had occasion recently, and if so when, to go
with lVIr. Steeln1an on his oyster g-round and examine some
of his oysters~
A. vVent the fourth of this month.
Q. What was the condition of. those oysters when you saw
them?
~Ir. ~1:app:

Below or above high water mark'

A. Both places.
Q. Did you examine them in both places'
A. Yes, sir.
Q. What was the condition of those oysters~
A. Not above and below low water mark.

1\{r. l\fapp: I mean above low water mark.
~Ir.

Nottingham -Contd:
A. Yes, sir, they were in pretty bad shape. Son1e like I
have never seen before. I can't tell you the color of the1n
because I don't know what color they were. I have never
seen none like the1n before.
Q. Were they such oysters as 'vould be fit to
page 154 } eat or sell 1
·
A. No, sir, I wouldn't take them home with me.
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He offered ·them to me after I shucked pretty nearly a gallon
and I wouldn't even take them home with me.
1\{r. Nottingham:

Take the witness.

CROSS EXAMINATION.

By Th'Ir. 1\{app:
Q. Mr. Richardson, these you are talking· about, do you
know whether they came above or below low water markY
A. They didn't co1ne above high water.
Q. I asked above or below low water mark.
A. The tide was up and it would have been bare if it had
been low water, but we got son1e there and some out in the
channel.
Q. Were they all the same Y
A. Practically all the same color, yes, sir.
Q. Did you see any difference at allY
A. No.
Q. And that is all you know about this caseY
A.. That is all. I know that they were nice oysters if they
had been fit for sale.
Q. Yon know nothing else about it Y
A. That is all.
1\{r. 1\fapp: I have no further questions.
And further this deponent saith not.
~

CHARLIE MATTHEWS,
a witness on behalf of the plaintiff, being :first
duly sworn, testified as follows :

page 155

DIRECT EXAMINATION.
Examined by 1\fr. Thos. H. Nottingham:
Q. Mr. Matthews, whe·re. do you residef
A. 1\fagotha, Virginia.
Q. That is in Northampton County?
.A. Yes, sir.
Q. 'Vhat is your occupation?
A. House painting.
Q. Have you ever 'vorked on the waterY
A. I used to in my younger days.

G. L. Webster Co., Inc., v. Emory J. Steelman.

159

Connie Scott, Jr~
Q. Are you sufficiently acquainted 'vith oysters to be able
to testify to good and bad oysters ?
A. Yes, sir.
Q. Saleable oysters and those fit to eat 7
A. Yes, sir.
·
Q. Did you go with ~{r. Emory Steelman on his oyster
grounds in Eyre Hall Creek recently?
A. I did.
Q. Do you remember the t~e 1
A. Fourth of March.
Q. Did you take oysters from ~ir. Steelman's beds between high and low water markf
A. Yes, sir, men tonged from both places.
Q. Please state to the jury the condition of
page 156 ~ those oysters taken frmn both grounds 7
A. They were unfit for human consumption.
They were very poor. That is all I know about them.
Q. Oould you describe to the jury the color of· them Y
A. They were a darker yellow than that curtain, I should
'say.
Q. In other words,-were there any other conditions that
were noticeable that would make them unfit for human consumptionY
.
A. Yes, sir, lots of them were dead. Looked like they died
since they were put there.
~ir.

Nottingham: You can take the witness.
CROSS EXAMINATiON.

By Air. Mapp:
Q. That is all you know about this case, what you have
testified to?
A. That is all.
Mr. l\fapp: That is all.
And further this deponent saith not.
CONNIE SCOTT, .JR.,
a witness on behalf of the plaintiff, being· first duly sworn,
testified as follows:
Examined by Mr. Thos. H. Nottingham:
Q. Mr. Scott, where do you reside?
A. Capeville, Virginia.
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T·Villard 1-Vilkins.
Q. What is your occupation f

A. Oyster planter.
Q. Ho\v long have you been \Vorking on oysters and the
waterY
page 157 ~ A. Twenty years.
Q. Are you also familiar with oysters~
A. I am.
Q. Are you capable of testifying about oysters to tell
whether they are good or bad, fit for sale or good for human
·
consumption Y
A. I think so.
Q. Did you go with ~fr. ~fatthews and 1\IIr. 'Vilkins and with
:Nlr. E1nory Steelman on his oyster grounds recently to examine his oysters?
A. I did on the 4th of :Wlarch.
Q. \Vill you please state to the jury the condition of those
oysters at that time Y
A. Very bad. They were yellow and dark, \Vell all colors.
I guess we shucked very near a gallon and taken them in tlH~
packing house and put them on a strainer as we washed them.
Q. Do you kno\v any way those oysters could be used for
sale or for human consumption Y
A. No, sir, I do not.
Mr. Notting·ham: Take the witness.
lVIr. ~fapp: No questions.
~nd further this deponent saith not.

WILLARD WILJ\INS,
a witness on bP.half of the plaintiff, being first duly sworn,
testified as follows :
DIRECT EXAl\IIINATION.
By A:fr. Thos. H. Nottingham:
Q. lvir. vVilkins, where do you reside?
A. Townsend.
page 158 ~ Q. You were oyster inspector· in this county for
a nun1her of years, were you not 1
A. Yes, sir.
Q. How long?
A. Four years twenty-four years ago and one year about
six years ago·.
· Q. I:Iave you been on thP. creeks and bays of the ,commonwealth and this territory during your lifetime 1
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Ralph Clark.

A. All of my life.
Q. You are familiar with oysters and know good oysters
from bad oysters 1
A. I do.
Q. Did you go with these gentlemen who just preceded
you on the stand with ~Ir. Steelman to examine his oysters
recently¥
A. Yes, sir, I did.
Q. "Till you please state to the jury 'vhether or not those
oysters were fit for human consumption or fit for sale, or any
other use?
A. I wouldn't eat the1n.
Q. Approxin1ately how many did you open¥
A.. Nearly a gallon.
Q. Do you think anybody would eat them 1
A. No, sir, I do not.
Q. Do you think they could be sol~l for any price r
A. Not a sing-le one of them.
Q. Did you mention as to the color of them? \tVhat was
the color of them?
page 159 ~ A. Well, I think it is very much like ~Ir. Wescoat said, they were all colors, black, dark yellow~·-·black spots in them. Unfit for consu1nption.
~Ir. Nottinghan1: Tqke the
~Ir. ~lapp: No questions.

witness.

And further this deponent saith not.

RALPI-I CLAR.K,
a witness on behalf of the plaintiff, being first duly sworn,
testified as follows :
DIRECT EXAl\tiiN~~TIO.N.
By 1\fr. Quinton Nottingham:
Q. ~Ir. Clark, you are Mr. Steehnan 's father-in-law, 1\tirs.
Steeln1an 's father, are you not f
A. Yes, sir.
Q. Where has your hon1e been prior to the last few years,
sir?
A. '\Veil, I lived on l\fr. ·Baldwin's far1n, Eyre Hall farm,
for about three years. At the present time I live at Townsend, Virginia.
.
Q. Where did you live prior to the time you came to 1\fr.
Baldwin's 1
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Ralph Clat·k.

A.
' Q.
A.
Q.
A.
Q.
A.

I had an oyster business in Florida.
You then caine to this county to work for ~Ir. Baldwin f
Yes, sir.
You worked for 1\tir. Baldwin for how long, Mr. Clark~
Until1936.
vVhat time of the year in 1936~
October 2nd.
· Q. You were working with ~1:r. Baldwin on a
pag-e 160 ~ salary hand commission were you notf
'
A. Yes, sir.
Q. vVhy did you stop work for ~1:r. Baldwin in the fall of
' 1936?
A. Well, ~ir. Baldwin-We ·was planting a lot of oysters /
and l\ir. Baldwin sug·gested to put some on batsQ. Where were you going to put them?
A. Up in the creek. vVe were going to try to have fat
oysters. I had a doubt. Thing·s began to look funny to me.
Q. What began to look funny f
A. Around the dock; from my oyster experience. I took
these bats and went up the creek fairly good, I should say
.five hundred yards up above his house, and I put some on bats
and I caine down the creek and put some more down and I
put son1e do\vn right by his house and I kept watching them
and the further up the creek they was the worse they began
to die and I took some and took aro~nd in the creek, around
in I guess you would say Eyre Hall Creek.
Q. Eyreville Creek f
A. Yes, sir. I put some around there. I was feeling it
out the best I could. I readily seen what I put up by the house
was just a loss at all stations. I went around to the other
creek and all I put there made nice oysters. This was in October,-! was there in September and they were doing good
_ and I still think of putting· more there, and that was my main
reason I didn't stay there. I told 1\tir. Baldwin it looked bad to
me.
Q. In other words, conditions got to looking so had in Eyre
Hall Creek you quit and ·went out~
,
A. Yes, sir, I quit.
page 161 ~ Q. Prior to 1936 what had been the conditions
in Eyre Hall .Creek, lvfr. Clark f
A. Well, about the best I can answer that I went there as
some owner with Mr. Baldwin and when I quit he gave me
over $2,000.
0. So you made over your expenses and things about
$2,000 in that time?

' ·'1

1:

I

G. L.
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Ralph. Clark.

A. Yes, sir, he gave me the second of October, if I am not
mistaken, in cash (lVfr. Baldwin ean certify this) $2,02'5.00. .
Q. What did the water show during the summer of 19361
A. Well, I had a clam float that,-I was Mr. :Baldwin's
foreman. I looked after things,-and he was shipping clams
by the dozen, two dozen or hundred, and I had a float up by
his house where the health inspector said I could have it and
I was having lots of trouble with clams.
Q.· What trouble were you having with them?
A. They were so weak. You would put some on a table or
in box,-I first detected it by putting them on a table.
Q. vVhat was the condition of th~ water~ Was it clear at
that time?
A. No, you begin to see the fruits of it.
Q. Of what1
A. This filth coming out the creek.
Q. Did you see any vegetable material in there Y
.l\.. You could see it ~casionally, yes, sir.
Q. Did the water have any discoloring?
A. At times, yes, sir.
Q. Was there any odor to it 1
page 162 }- A. Yes, sir, particularly low water you could
_
detect it very plain.
Q. 1\fr. ·Clark, have you seen 1\fr. Steehnan 's. oysters both
between high and low water there and in the deep water this
falU
A. Yes, sir.
.
Q. Wlu~t are the. colors of those oysters?
A. It would be a hard thing to explain. Around the eyeAs near as I could explain to you I wouldn't think of eating
one.
Q. What was the color of them the best you can explain!
A. A dark oyster from all of my experien~.e would be dark,
but this would be I would call it a blaek. I have seen dark
oysters, but never seen nothing like this.
Q. In your opinion are those oysters saleable~
A. No, sir.
1\fr. Nottingham: Witness with you.
CROSS

EXA.~IINATION.

By 1\Ir. Mapp:
Q. 1\fr. Clark, in 1936 you say the time you mentioned
about clams, you had clams where the Health Department
permitted .YOU to have them?
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John D. Steelmoo.
A.
Q.
A.
Q.
A.

Yes, sir.
Did the Health Departn1ent tell you to put them there f
Yes, sir.
When did they tell you that 1
If I am not mistaken it was in the sumn1er. Just what
part I can't recall.
page 163 ~ Q. During· the very sumn1er the Health Department told you it was all right to put them there 1
A. I think that was 1936. I will not answer definitely
whether '36 or '37.
Q. In one of those two summers the Health Department
told you it was all right to put clams there 1
A. vVithin a radius of forty feet from his house.
Q. Right near 1\Ir. Steelman's house?
A. Yes, sir.
J\IIr.

~lapp:

That is all, thank you ].f.r. Clark.

And further this deponent saith not.
JOliN D. STEEL~IAN,
a witness on behalf of the plaintiff, being first duly sworn,
testified as follows:
I

DIR.ECT EXAM:INATION.

By ].1r. Quinton Nottingham:
Q. John D., are you a brother of ~Ir. E1nory Steelman~
A. Yes, sir.
Q. I{ow close do you live to ~1:r. Steelman 1
A. You mean the house or clam house'
Q. Your homes?
A. Home to home vou mean~
Q. Does that join f
.
A. Yes, sir. I would say about four or five hundred yards.
Q. How close is your clam gTound to :Nir. Emory Steelman f
A. Fron1 a quarter to a half a n1ile fron1. clam house on
up.
page 164 ~ Q. Now is your gTound up in the same branch
of Eyre I-Iall Creek that 1fr. E·1nory Steelman's
is~

A. No, sir, I wouldn't say so.
Q. It is out around on the front~
,
A. Rig·ht on the point going down fr01n Emory's.
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John D. Steel'man.

I

I

1.

Q. Outside?
A. ·Yes, sir.
Q. During the sun1mer of 1937 did you see the condition of
this water in the creek where lVIr. Emory Steelman's ground
is located?
A. Yes, sir.
Q. What was the condition of that water?.
A. Terrible.
Q. How do you mean 1
A. It wasn't fit for a hun1an being to work in, to tell the
truth, tomatoes and everything into it. It wasn't fit for to
work around.
Q. Did you see Ivlr. Steelman on one occasion when he attempted to plant clams in some of this ground?
.l\.. I did.
Q. '\Vhen the clan1s were nosed in the ones that did not go
in in the beginning, the ones nosed in, did they dig in as clams
ordinarily do?
A. No, sir.
Q. What did they do?
A. He could nose t.hmn and thev would work back out and
die.
"
Q. You used to have your clam house up inside of the creek,
rig·ht there with ~1r. E~ory Steelman, didn't you'?
pag·e 165 } A. Used to work right with him.
Q. Do you still do so 1
. A.. No, sir.
Q. Why did you 1nade a chang-e?
A. Well, the water got so bad I had to do son1ething. l
couldn't operate, I lost so many clams.
Q. Have you since built a cla1nliouse out the n1outh of this
creek?
A. Yes, sir.
Q. Do you know how the odors are at l\1:r. Steelman's home
during the sun1mer time?
A. I have been to both places. It is bad there when the
wind gets right. You know when the wind is East or Northeast.
Q. Suppose no wind at all, how is it then?
A .. It is bad.

1\Ir. Nottinghan1: Witness with you.
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John D. Steel'lnan.
CROSS

EXA:NI~NATION.

By 1\IIr. 1\Iapp:

Q. "\Vhen was it you saw 1\IIr.. Steelman planting clams, trying to plant them Y
A. I couldn't say the exact date. It was last summer sometime.
· Q. And where was he planting· them?
A. Right up near to his clam house.
Q. Is that right in this Eyre Hall Creek l
A. Yes, sir.
Q. How many was he trying to plant there then 1
A. He had a right good little lot. I don't know how many
he had.
page 166 } Q. Approximately how many then?
A. I would say that time around seventy-five to
a hundred thousand.
Q. About 'vhat time of 1937 was it he planted them there?
A. I couldn't tell vou. Sometime last summer.
Q. "\Vould you say July or August1
A. It was smnetime around in there.
Q. Did· he plant any other time before that or after that
last sumn1er 1
'
A. He never planted none after that.
Q. Did he plant some before 1
A. Planted son1e before.
Q. About how many did he plant before ·f
A. I am ·unable to tell vou.
Q. About how many times did he plant there that summer
before that?
A. Summer before last?
Q. How many thnes did he plant last summer before the
time you told about?
A. I don't In:tow, :h{r. Mapp, because I am buying here and
there and a'vay part of the time.
1

~{r.

l\!Ia pp : That is all.

And further this deponent saith not.
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FRAN!{ STEELMA.N,
a witness on behalf of the plaintiff, being first duly sworn,

testified as follows :
page 167 }

DIRECT EXAlVIINATION.

By J\{r. Thos. H. Nottingham:
Q. lVIr. Steelman, are you a brother of ·~fr. Emory Steelman, the plaintiff in this suit 1
A. Yes, sir.
Q. Where do you live?
A. I live with Emory in his home on Oherrystone ·Creek.
Q. Do you operate with him Y
A. No, sir, with my brother John.
Q. Did you ever operate in Eyre Hall Creek?
A. ·Yes, sir, we operated there ever sinee Emory has been
there off and on.
Q. How long you been on Eyre Hall Creek Y
A. Around four years.
Q. "'\V"here did you operate prioi· to establishing your new
place around the turn that your brother referred to while
ag·o¥
A. "'\V"e operated with Emory right in the creek.
Q. How long have you been fan1iliar with the waters and
clams and oysters in Eyre Hall Creek, a branch of Cherrystone Creek?
A. Ever since Emory has been there, around f·our year.
Q. How old are you?
A. Thirty-one.
Q. What has been your occupation all yout· live ever since
you have been grown?
.l\.. Clams and oysters and seafood.
Q. When you first went thP.rP. prior to 1936 and 1937 what
was the condition of the waters in Eyre Hall
·
page 168 } Creek?
A. "When I first went there~
Q. 1From the time you first went there until the summer of

1936?

A. They were good until 1936.
Q. Was the water clear?
A. Yes, sir.
Q. Did oysters and clams, crabs, seafood do good in that
creP.k prior to that time?
A. Did fine, yes, sir.
Q. Were the oysters and clams fat up to that time?
A. Yes,- sir, fat all the time pretty well.
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Q. "\Vas there a good demand and g-ood outlet, that is sale,
for oysters and clan1s up to 1936f
A. Yes, sir.
Q. What have been the condition of the waters and bottoms
of that creek frorn the summer of 1936 and through 1937?
A. 1936 it was a little bad, but 1937 was a whole lot worse
than 1936.
·
Q. What could you attribute it to 1 vYhat change was there
in the water fr01n 1936 or prior to 19361
A. It 'vas n1ore red in 1937, looked like beet juices. Sli1ne
all over the water.
Q. Did you ever see any vegetable matter1
A. Tomatoes and bean hulls lodg·ed up around there.
Q. Parts of ton1atoes, whole ton1atoes, or what1
A. Yes, sir, whole tomatoes. We ha-\re seen them floating
down the creek.
page 169 ~ Q. Did all of that vegetable material con1e down
throug·h Hanby's Branch into the creek 1
A. It came down that same creek.
Q. Now during the time you were "D:P there until 19·36 did
you ever see any poor oysters and clams in there 1
A. No, sir, never did. ·
Q. From 1936 on during the summer of 1936, were they
good during the sumn1er and fall of 19361
A. They were fairly good in 1936, but 1937 they weren't like
that in 1937.
Q. \Vhat was the condition of them in 1937?
A. 1937 the oysters had black from the heart do,vn to the
end of the oyster. They were dark yellow and every color.
Q. \Vere those oysters such as fit for sale or hun1an con-·
sumption1
A. No, sir, I wouldn't say they 'vere.
Q. Do you know whether or not those oysters- could be
sold?
A. No, sir, nobody would buy the1n. Fellows have been to
look at then1 and couldn't use them.
Q. Good oysters from ·Cherrystone Creek sold at a fancy
pricef
A. Yes, sir.
Q. These weren't saleable at all~
A. Not saleable at all.
Q. Did you frequently go by your brother Emory's home?
A. Yes, sir, I stayed there with hin1 lot of nights. ,
Q. And you now live ·where 1
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Fra·nk Steelrnan.
A. I live with Emory, moved in his home.
Q. Were you there last summe1~ during the
nig·hts1
A. Yes, sir, stayed there last summer.
Q. vVhat was the odor along the creek in 1936 and 1937?
A. 1936 a few mornings we would have to get up and put
our windows down, but 1937 it was awful. We would get more
of an odor then.
Q. Please state to the jury whether if was very bad or
not?
A. It was plenty bad.
Q. Had to put your windows down?
A. Yes, sir.

page 170 ·~

Mr. Nottingham: You can take. the \Vitness.

CROSS E·XAMINATION.

By Mr. Mapp:
Q. l\Ir. Steelman, wl1at tiiue did you leave

there~
The
same tin1e your brother did that just testified f
A. Yes, sir, moved down the creek.
. Q. Do you stay nights ·with your brother En1ory Steelman
now?
A·. Ycs, sir, with Emory:
Q. This bad condition you say you noticed first in 1936 ~
A. 1936.
Q. And worse in 1937?
A. 1937.
Q. Your brother said sotuething a bout planting· clams in
1937. One occasion he plant~d about thirty-seven thousand.
How n1any did E1nory plant there in 19371
A. Lots of tin1es I mn on a t.ruek going back and forth
getting clams and hauling potatoes and stuff. I wasn't there
all the tin1e during his planting,· but I know he
page 171 ~ planted several times.
Q. Several tin1es in the sun1n1er of 1937?
'
A. Several tin1es.
Q. About how 1nany tin1es would you say, four or five
times?
A. He planted that 1nany or more.
Q. \Vhat would be your best estimate about averag·e number of clan1s l1e would plant at a time~
lt. I wouldn't know just about how n1any. l-Ie planted onH
lot about 75,000 or 80,000. I know one thne he did that.
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James'D. Steelrnan.
Q. Other ti~es about how n1any ·would he plant Y
A. Lots of times 25,000 or 50,000 and times more or less.
Q. What time of the year was it he was planting then1
last summerY
A. In .July. I think, the best I can remember.
Q. Plant any in Aug·ust or Septemb~r, or quit in July¥
A. l-Ie planted off and on all along different times.
Q. July, August and September?
A. Yes, sir.

1Ir. lVIapp: That is all.
And further this deponent sait.h not.
JAMES D. STEEL~fAN,
a witness on behalf of the plaintiff, being first duly sworn,
testified as follows :
DIRECT

EXA~IINATION.

By 1\fr. Nottingham:
·Q. ~1r. Steelman, you live right at Cherrystone with your
1
two sons that have just test.ified 1
page 172 ~ A. On that road from ~Cheriton.
Q. You don't live right 'vhere your two sons
live?
A. No, sir, I live about half way from town to the oyster
house.
· Q. En1ory SteP.lman. the man that is plaintiff in this suit,
is also your son, isn't he?
A. Yes, sir.
Q. What is your business, '1\tfr. Steelrnan?
A. Seafood. Clams mostly.
Q. You work do,vn in Cherrystone Creek?
A. Yes, sir, house rig·ht along. side of Emory's. '
, Q. You have recently built a clam house further out the
creek haven't you Y
A. No, sir, that is my son. Mine is right along beside of
Emory's.
Q. ~Ir. Steelman, what was the condition of the water in
tl1e creek in 1937. the summer?
A. Well, it is just terrible to work in, for anybody to have
to work in it.
Q. How was the odor Y
A. Awful. You would have to have a mighty good stomach
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Janws D. Steelm,an.

sometimes to go down there mornings and not loose your
breakfast on low tide.
Q. vVhen the tide ebbed off would it leave any evidences on
the shore?
A. Sure.
Q. Did you ever see any evidence of fish being
page 173 ~ killed up in the head of the creek?
A. Yes, sir.
Q. Very many, or very few?
A. Lots of them just according to which side they drifted
to, En1ory's side or :Nir. Baldwin's side. I have seen them
on Mr. Baldwin's side right near Emory's house, shore just
lined just as they come down with ebb tide from high 'vater
mark to low 'vater mark.
Q. Ho'v about the color of the water?
A. Just as dark as you could want to look at it, you might
say red, and just as filthy.
Q. Did it affect the clam floats in any way?
A. Sure it did.
Q. vVhat way?
A. Well WP. did everything to protect our clams. We have
pontoon floats to put them in deep water and wire screening
in each end and when you put your clams in there say one
day and nig·ht when you got in there and start stirring on
thmn it is just as thick as any kind .of dish water, foul water
in any way is the best I can tell you.
Q. Did you ever attempt to keep any of these floats in low
water?
A. Sure.
Q. What was the condition there, was it worse or better
than in deep wafer ?
A. :Nir. Nottingham, I 'vould think in a 'vay it is still worse,
for thP. simplP. reason when this factory is a running all oi this
.
slime, pea hulls, tomatoes by the whole one, and
page 174 } that water so thick it is almost like like blood at
times. Just real thick skum and that will lodge
all over your floats when you come down there you feel sick
to handlP. your stuff.
·
Q. Had you seem any of 1\fr. Steelman's clams last summer
after carried in his house there for shipment?
A. Yes, sir, I seen them in the house and seen them on the
monitor. After we fork thetq out they are right green, which
it can show if it runs ag·ain. Right green around the edges
. and I have seen them squirt ~ater out of them right green,
that right green water O"'iit of them.
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J a·mes D. Steehnan.
· Q. \Vhat was the condition of ~fr. Steelman's shore thero
during the sumn1er between high an~ low water mark 1
A. "\Vhat year~
Q. During last summer 1
Q. Well it was awful bad.
Q. Did you see him on one occasion after he had planted
out son1e clan1s atten1pt to have the ones that hadn't buried
nosed in~
A. Yes, sir, I wouldn't like to say how 1nany tin1es I have
seen him do that. Not only hun, we have all tried it, ~ir. Nottingham.
Q. You 1nean along that shore here is affected in that wayt
A. Yes, sir.
Q. Now what do your cla1ns do when you attempt to nose
them in it1
A. They will back out.
Q. "'\Vhat will a clan1 ordinarily do on this g-round, on this
very ground up to 1936 when you nosed them in~
A. Ife would go under.
pag·e 175 ~· Q. Have you seen ~it·. St~eln1an's oysters recently, any of them openec11
A. Yes, sir, quite a few ti1nes.
Q. Have you seen son1e opened that caine from ground that
came between high and low 'vater mark~·
A. Yes.
Q. IIave you seen son1e that came out of the deep 'vaterol
A. Yes, sir.
Q. Is there any difference in the looks of those oysters 1
A. If anything,-thcrc isn't n1uch difference .. I would say
the oysters in the deep water is about as poor right where the
tide ebbed over them as it is on shore water. I have a fe,,·
there myself in the shore water.
Q. "'\Vhat are the condition of those oysters f
A. They are real dark yellow. Smnetilues you ·will find two
or three streaks running up throug·h them. I suppose anybody fmniliar with oysters has seen that. Poor. But they
arc 1nuch better now than they were in September. Almost
ten per cent better now than they were, because the water has
con1e clean and nice.
Q. But even at this tin1e are those oysters fit to eat?
A. I wouldn't want thmn because they are mixed up too
much.

1\Ir. Notting-han1: Witness with you.

- L.
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D. Steel1nan.

CROSS EXAl\IIN.t\.TION.
By 1\fr. 1\Iapp:
Q. :.Mr. Steelman, did you 'vork there any before last year?
A. Yes, sir.
Q. How many years did you work there 1
page 176 ~ A. I think I have been there, 1\Ir. 1\Iapp, four
years next June.
Q. Been there all that time 1
A. Yes, sir.
Q. Did you raise them or sell then1 ~
A. I didn't fool with many oysters. I have planted only
a few. 1\Iy occupation is Clams.
Q. You sell clams?
A. Yes, sir.
Q. vVere you there when clan1s were planted last year?
A. Yes, sir.
Q. About how 1nany tin1es did you try planting them, do
you think, 1\Ir. Steehnan f
A. 1\Ir. 1\Iapp, I rr1ust g·ive you n1y best judgn1ent. I couldn't
answer that because we,planted quite a few dams. vVe handle
quite a few.
Q. Around by your son's property?
A. Yes, I plant all n1ine on Errwry 's shore.
Q. Half a ·dozen or more times 1
A. Yes, sir.
Q. About how many would you average planting at the
tin1e ~
A. You mean Ernorv or mvself~
Q. Either you or him, or both of yon together.
A. VVell I never keep no account of just what I would plant,
never do. I am taking up and shipping·. \Ve ship a few along
two or three thnes in the week every week in the sum1ner.
Q. And 1\fr. Emory does practically the same thing~
·
A. He didn't operate much last sun1mer. I
page 177 } think he gave it up and J. D. taken it over.
Q. You knpt on taking up and selling and ~Ir..
E1nory did some~
·
A. Yes, sir, I kept on very slow, just a little local orders.
~Ir. ~lapp:

I think that is all, 1\Ir. Steebnan.

And further this deponent saith not.
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LEE STEELMAN,
a witnP.ss on behalf of the plaintiff, being first duly sworn,
testified as follows :

DIRECT EX.AMINATION.
By l\1r. Quinton N ottinghan1:
Q. You live where~
A. I have been to Oyster for the past twelve years.
Q. You go out fron1 Oyster, but you live near the beach
on the SP.aside f
A. Yes, sir.
Q. You live down on t.hP. seaside off on the water and have
been living· there for about how long¥
A. About twelve years, I believe it is.
Q. You are one of the few left down there after the big
storm. You have been working· in oysters and clams all your
life, have·n 't you f
A. Yes, sir, in the oyster industry all my life.
Q. What relation is E·mory Steelman to you~
A. Cousin.
Q. lVlr. Steelman, at Emory's request have you recently
looked at some of his oysters?
A. Yes, sir, was over there this fall and looked
page 178 } at them.
Q. Tell this jury what the condition of those
oysters were as you saw them 1
A. Wel1, they were black and some looked real brownish
streaks into them. They were black and I never seen any
oysters in: the shape they were in.
Q. Were those oysters fit to eat?
A. No, sir, I 'vouldn 't eat them.
Q. Do you think those oysters 'vere saleable f
A. No, sir, you couldn't sell them. No man would have
them I don't think.
Q. Did you see his clams? Do you knpw anything about the
condition of his clams'
A. No, sir, don't know anything about his clams.
Q. Have ·you seen oysters that Emory has raised there preceding years, in years past?
A. Yes, sir.
Q. Prior to 1936?
A. Yes, sir.
Q. "\Vhat were the condition of those oysters whenever you
saw then1 prior to that time f
'
A. Nice and white and fat, the ones I seen.
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Ike Steelm.an.

Q·. Seen them frequently, haven't you~
A. Yes, sir.

1\ir. Nottingham: vVitness with you.
CROSS

EXA~IINATION.

By lVIr. lVIa pp :
Q. When was the last tim<;3 you sold your cousin any
oysters?,
A. Well I guess about two weeks ago, I should
·
page 179 ~ say.
Q. Where did you deliver them?
.A. Over to his place. Delivered them to Oyster and he
caine after them with a truck.
_Q. Been buying from you all this winter?
A. Yes, sir, and last winter too.
Q. Do you know what he does with then1?
A. I deliver them, I put them in the shucking house for him
to shuck.
Q. Over at his place~
A. Those I carried over. I didn't carry them all over.
~Ir. ~iapp:

That is all .

.And further this deponent saith not.
II{E STEELIVIAN,
a witness on behalf of the plaintiff, being first duly sworn,
testified as follows:
DIRECT EXAIVIINATION.
By Mr. Quinton Nottingham:
Q. ,Captain Ike, are you a brother to Captain Lee f
A. Yes.
Q. Cousin of E·mory?
A. Cousin of Emory.
Q. Have you been selling Emory Oysters this winter?
A. SurA have, yes, sir.
Q. What oysters have you been selling· him, planting oysters
or shucking oysters 7
A. This wintP.r I have been selling him slluck.
page 180 ~ ing oysters.
Q. Have you for a period of time,-you very

I!"-
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Ike Steelrnan.
frequently go over· when you are ashore~ You also live on
the water~
A. Yes.
Q. ""\Vhml you con1e ashore for week-ends do you spend
week-ends with Emorv f
A. Very frequently.
Q. Up until two years ago what was the condition of
Emory's home f
A.. Beautitul, I would say.
Q. Up until the last two years how were tho odors there?
A. I never saw nothing of that kind until1936.
Q. vVhat has been the effect that you have seen since that
timef
A. In 1936 I will say I didn't pay so nnlCh attention to it,
but Emory was telling meQ. Not what he was tr~lling you. .Just 'vhat you saw.
A. I wasn't paying so n1uch attention to it, but last .June
1937-I have a boy friend in New York n1akes a visit with me
each year for the last ten or twelve years. That particular
tin1e we talked about the odor. That was in June. That was
the latter part of June, and the odor was terrible. I explained
to himQ. You are not permitted to say that. How bad 'vas the
odor~

A. It ·was about the same and more so. I 'vould keep the
wind.ows do·wn in .June. Naturally you would 'vant to get air,
but I would put the windows down.
(~. And you had to do that irrespective of how hot it wast
A. Yes, sir, I would rather have the heat than that odor.
Q. 1\ilr. Steehnan, have yon this fall seen
page 181 ~ Enwry's oysters that are planted on the gTound!
A. Brother Lne and I,-I couldn't give you a
definite date, I think in October. I would say then. It was in
the fall,-and those oysters smne of then1 'vere awfully black.
They had streaks in the1n, in the whole body, not in the gill,
and- some were practically black.
Q. 1\:Ir. Stechnan, when this odor 'vas so bad did you at
any tin1e ~o to the water and see the water f
A. I did.
Q. vVhat 'vas the condition of the ·watcr1
A. ~ saw it one tinte,-I know o~1e tin1e, :Nir. N ottingharn,
when 1t was almost black. It reminded n1e verv n1uch of a
fish they call a squid, _but the whole water reminded me when
you would slit one of those open, it ren1inded 1ne of what
comes out of one of those.

\.
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Ike Steelman.
Q. When you were down to the water 'vas the odor right
there¥
·
A. Yes, sir, ·I walked down to the water one day to look .
and• saw where the tide left out and it looked like tobacco
leaves, and I couldn't say anything· but what that came from
the canning- factory, still I haven't never seen the canning
factory and don't know anything about what comes through
there except. what goes through that branch.
Q. Prior to 1936 were you familiar with the conditions of
1\fr. En1ory .Steehnan 's oysters had been in prior to 1936? .
A. I have been farniliar ever since E1nory went over to
what they call the l{ing· place. After he rnoved over there I
have been.familiar with it because I spend a lot of my time
with Emorv.
. Q. What were the conditions of his oyster:3
page 182 ~ when you saw them prior to 1936?
A. I thoug·ht they were so goocl,-my preference are Bayside oysters. There is a man up here a couple
of doors used to have a restaurant. J\tir. Addison used to have
a restaurant and I would ask for those Bayside oysters. I
used to get oysters frmn Emory to send to n1y boy friends
and after I saw the creek I didn't send them because I didn't
want them myself and naturally I wouldn't send them to anybody else.
Q. ~Ir. Steeln1an, in years past,-You say you have sold
him this year shucking stock. In yea1~s past have you ever
sold En1ory seed oysters Y
A. Seed oysters 1 That is oysters to take over another
year?
.
Q. I mean have you sold him oysters he would buy in the
sprin.g· and use that falH
·
A. Sure.
Q. But since the spring· of 193'7 have you sold him anythirp:
except shucking stock f
A. YP.s, sir, I have sold him barrel oysters. I have sold
him barrel oysters this season. In the spring· of 1937 I sold
him barrP.l oysters. lie is supposed to plant thmn there for
•the coming season for his barrel trade.
Q. Do you know how 1nany you sold him in 1'937?
A. I .didn't lwcp no account. Only I owed Emory some
rnoncy ,--EvP-r since we groweel up together and since he has
been n1arried we done business together. If I want $100.00
and need it I say Emory let n1e have it. Anyway, I owed him n
little 1noney and and the only record I have is what I let go
on a bill I o"recl' hin1. .
·

..
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Ike Steel'man.
~

Q. Have you looked at that record, and do you
know bow many you let him have on account of
that bill in the spring· of 1937?
A. Yes, sir, on the record is three hundred and eighty
bushels.
Q. .A.ny of them you sell him and he pays you for you don't
keep any record of?
A. No; sir, I am sure I sold him a couple small lots. I
wouldn't say what ·they were, hut I seldom plant under fifty
bushels. But I didn't keep no record of it. It got so warm
after the boy friend caine from Philadelphia, because it 'vas
so terribly warm to get them.
·

page 183

Mr. N ottinp;ham:

Witness with you.

CROSS EXAMINATION.
By 1\Ir. }fapp:
Q. Did you sell him any before that? Did you sell him any
in the spring of 1936'
A. Yes, sir, I think I did.
Q. About the same quantity in the spring of 1936 you did
in 1937?
A. Now I '\\ ouldn 't say whether I sold him that many or
not, 1\!Ir. 1\Iapp. I sold him some. I never keep no count.
Q. Is it your recollection you sold him more in the spring
of 1936 or 1937 f
A. I think 1937, to the best of my ability.
Q. You mentioned one day you walked to the shore. I don't
think I understood your answer. I understood you to say
you saw something there that looked like tobacco leaves. Was
that your ans,ver ~
page 184 ~ ·A. I walked to the shore to show this boy
friend from New York. I tried to keep it from
Emory because it got on his nerves.
Q. If you will just get back to the question I asked you?
A. I saw this skum. It looked like tobacco leaves, but I
claim that is where the terrible odor came from. Then I saw
another time on a post down at the clam house that looked
very much to me like where a sea nettle had gone ag·ainst it,
which I examined, and I am sure it wasn't no sea nettle and
looked to me like it formed and formed that skum.
Q. One other question. The time you say the odor was bad
was June of 1937 f
A. June 1937.
1
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S. J. Lewis.
Q. What part of June your best recollection!
A. I would imagineQ. The :first partY
.A. I would imagine about the 25th. I am not sure. I am
going by this boy friend coming from New York.
Q. You think that is about the time?
.A. Yes, sir, he came down about the lOth of June.
Q. You are sure it is during June 1937?
A. Yes, sir.
·
Q. You are just as certain of that as anything you have
testified to today?
A. Yes, sir.
Mr. Mapp: That is all.
I

.And further this deponent saith not.
S. J. LEWIS,
·
a witness on behalf of the plaintiff, being first
duly sworn, testified as follows :
page 185 }

DIRECT EXAl\tiiNATION.
By ~b·. Thos. H. Nottingl1am:
Q. ·~fr. Lewis, your full namef
A. S. J. Lewis.
Q. vVhere do you live at the present time?
.A... Exmore.
Q. What has been your occupation?
A. Seafood, mostly soft shell crabs and shedder crabs.
Q. You been working and fooling with crabs most of your
life?
A. Ever since I was twelve.
Q. How old are you now?
A. Twenty-eight.
Q. Do you "Jrnow crabs, peelers, and everything about them
pretty thoroughly?
.
A. I believe so.
.
Q. Were you in Eyre ·Hall Creek where Mr. Baldwin and
J\tir. Steelman have their oyster houses?
A. ·Yes, sir.
Q. Who did you work for?
A. Mr. Emory Steelman.
Q. How long did you work for him?
.A.. For about a month and a half.

.

·,
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S. J. Lewis.
Q. \Vha t year¥
A. 1937.
Q. Did you tend the floats f
A. I bought the crabs and helped tend the floats,
page 186 ~ yes, sir.
Q. How many floats did you have there during
the summer of 1937?
A. Twenty-three ''ras ·the most 've had at any tin1e.
Q. About how many crabs would you have on them 1
A. I should say from six to seven· hundred crabs to a
float.
Q. Where were they kept, ~ir. Lewis1
A. Well, they were kept as near to the channel of this
creek as we could keep thern without stopping
the channel
t
up.
Q. What tilne of the year was it that you had these crabs.
there, if you recall~
A. Well at the time we bad the twenty-three floats was
the week following the fourth o,f July, the early part of the
week.
Q. And you had been there about a n1onth and a half prior
to that?
A. Yes, sir.
Q. "\Vhen do you usually begin to crab ·f
A. About the tenth of ~iay, anywhere from the fifth to
the fifteenth.
Q. What was the condition of the water in Eyre I-Iall Creek
'vhere you had the crabs while you were during that period
of 19371
· A. At the first of the season it wasn't so bad, but during the last and at the time we had to quit it was very bad.
Q. vVhy did you have to quit?
.
A. Because seventy-five per cent of our crabs died.
Q. Had that happened before that? Had any big loss· of
crabs occurred before that ·y
page 187 ~ A. No, sir.
Q. Had the water been bad prior to that, if it
was prior to that tin1e1
A. No, it had not.
.
Q. What was the condition of your floats with reference
to bad water 1 Describe to the jury.
A. Well, at the tirne our crabs died we couldn't see the
bottom of the floats. The hotton1 is approximately eig·ht inches
beneath the water. The water was so thick we couldn't see
the bottom of the float.
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B. J. Lewis.
Q. Did you examine or see any veget~ble material in the
creek¥
· ll. 1res, sir.
Q. What did you see! Tell the jury.
Q. Parts of bean hulls or pea hulls, like maybe peas had
been ground under, peelings.
Q. Did you ever see the water discolored 1
A. 1[es, sir, I saw it discolored.
Q. Describe it to the jury.
A. llt times it was g-reen, almost black, and other times it
had a reddish color~ dark red.
Q. Do you know; whether the vVebster canning conlpany
'vas operating at that time¥
A. I believe thev were.
Q. Why did you have to stop the crab business at that
time¥
A. vVell, we couldn't. operate, the loss was so bad. We
lost about seventy-five per cent of our crabs one night.
Q. Was there anything· on earth that you could
page 188 ~ contribute this to except the condition of that
water?
A. No, sir, nothing at all.
Q. 1[ou have been handling crabs you say all your life¥
A. Ever since I was hvelve.
Q. So much was made by these gentlemen on the other side
about the heat. "\Vill fish or crabs die from that¥ Did you
ever know of any abnormal loss like that from crabs like you
had on those floats at that season of the year?
A. ·No, sir.
Q. vVhen, as a matter of fact, are the heavier losses of
crabsf
A. Along about the middle or last of August.
1Ir. Nottingham: Take the witness.
CR.QSS EXAl\II.NATION.

By l\fr. l\iapp:
Q. How was the weather about the time you lost these crabs
that l\1r. Nottingham asked you about? Do you remember
whether it was very hot 1
A. No, sir, as well as I can remember it was normal
'veather.
·
Q. Have you any independent recollection about the
weather?
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John Gt·ay.
.A. No, sir.
.
,.
· Q. So you are unable to tell the jury 'vhether it was very
hot, or what?
A. Only ordinary weather.
RE-DIRE.OT EXAMINATION.

By Mr. Nottingham:
Q. Just one more question. Did you all move
page 189 ~ your crab floats away from that creek at that
'
timeT
A. Yes, sir.
Q. Carried them to King's Creek?
A. Yes, sir.
Q. If you had thought the heat was the cause of them
dying· would you have moved _them?
A. No, sir.
Q. Why did you take them out of there to another branch'
A. To deeper water.

RE-CROSS EXAl\tiiNATION.
By Mr. Mapp:
Q. All of this operating of yours with the crab floats was
below low water mark, 'vas it not!
A. Yes, sir.
Q. None of your operation was above low water mark, or ·
was it?
A. No, sir.
Mr. Mapp : That. is all.
And further this deponent saith not.

JOHN GRAY,
a !Witness on behalf of the plaintiff, being first duly sworn,
testified as follows:
DIRECT E·XAMIN.ATION..

By

Mr~

Thos. H. Nottingham:

Q. What is your full name?

A. John H. Gray.
Q. Where do you live nowt
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John G·ray.
A. Cheriton.
Q. Who do you work for 7
A. For n1yself.
. Q. What doing?
A. Oyster planting.
Q. Have you been in the crab business at any time during
your life?
A. Yes, sir.
Q. Have· you spent ·a lot of your life in the crab business?
A. Yes.
Q. Do you know crabs well?
A. Know it well enough to take charge of a man's business
and run his business.
Q. Did you happen to run ~{r~ Steelman's crab business
for him during the summers of 1936 and 1937?
A. Yes.
Q. How long did you operate in the crab business'
A. Well, we operated in 1936 until a storm came in Septe.mber and tore us up. He stopped because he had to open
·
his shucking house.
Q. How about 1937 7
A. We done along fairly well until July, I think the 6th·
or 7th, as well as I can reuall, and it just got so we could.n 't
operate business at all.
Q. Explain to the jury :what you mean by that.
A. Well, gentlemen of the Jury, it was no way in the world
for any man to try to operate a business with water coming
down on him of that kind. Now I can ha.rdlv expage 191 ~ plain the. difference. I was there a little ino·re
than the rest of them.
Q. Did you attend to the crab floats?
.
A. Yes, sir, that is why I say I was there a little more
than the rest of them. Many time I 'have dropped my oar ·
overboard. It would roll off my boat and I have had to go
to the house and wash the stuff off my hands with kerosene.
It looked like tar.
Q. What was 'that stuff?
A. It was coming from that factory.
Q. Have you ever seen any vegetable material down in··
the creek?
A. Yes, sir, have dipped up tomatoes in my crab nets.
Q. Did you ever see any other refuse of any kind Y
A. Bean skins, tomato skins and such as that.
Q. What color would the water beY
A. I have seen it as red .as on that blotter.

page 190 ~
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John. G1·ay.
Q. "\Vhat tide was that?
A. That was on falling of the tide.
Q. vVhat time of year was that¥
A. I never dated any tinte of the year, but that was getting
that way before we had to leave in July.
·
Q. Then in the summer¥
A. Yes, mid-summer.
Q. What happened that you had to leave?
A. Well, when we went to our floats in the morning and
thoug·ht we were going to get this big lot out of them every··
thing was laying there dead. You couldn't see a crab in the
float until you "rent to stir then1 up. Perfectly
pag·e 192 ~ dead.
Q. What was the condition of your floats at
that time?
A. They were gTecn. That was one thing, we would-have
to keep pulled up and dried out. Every day we put then1
out they had to be kept in clean floats.
Q. When you went back to get them what was the condition you found them in?
A. A mess of skhn and stuff on the water and over those
crabs.
Q. Did you see any dead fish around¥
A. vVell, I reckon I have.
Q. Very few, large quantities?
A. Showed white as if it had been a little freeze and the
ice would drift to the leeward.
Q. About what time was that, do you know~
A. I think in Aug·ust to my best recollection.
Q. Now with reference to odor there. Was it disagree·
able, or bad or what?
A. It was very bad and disagTeeable. We had to· sleep
there nights and we would have to close up some nights.
Q. What ·would make it different some nights?
A. It would be the way the wind was drawn. If ·we had
the wind to the 'vest we would not have any effects.
Q. :J3ut if it happened to be to the east what then 1
A. It would almost n1ake you sick.
Q. flow about if you had no wind?
A. On lo·w water if you had no wind it would be a vapor
rising just the same.
Q. How 'vas it for men 'vorking there? Mr. Baldwin had
lots of men working there~
page 193 ~ A. Yes.
Q. And 1\ir. Steelman~
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John {h·ay.
A. Yes, sir.
Q. How did it affect them working in the water?
A. ·They just had to endure it, but they gTumbled about it,
but it is an awful odor to have to work in.
Q. Was it or not a fit place for men to work?
A. No, that is the truth. I wouldn't have gotten overboard
in a bathing suit and gone in that creek, and that is the
truth.

Mr. Nottingham : Take the witness.
CROSS EXAl\fiNATION.
By 1\fr. ~Iapp:
Q. How many years did you work down there, 1\Ir. Gray?
A. I started working· for l\Ir. Steelman in 1936. Q. Where did you work before that?
A. For ~Ir. I-Ianey Smith, 1\{r. Sid Smith, his daddy, first.
I worked for them for four years.
Q. And then for 1\{r. Haney Smith how long~
.A. One year for Haney and three for his daddy.
Q. 1936 is the first year you worked up here?
A. Yes, sir, built his floats and started working for him.
Q. When you worked for the Smiths were you in Cherrystone Creek?
A. Yes, sir, thev were down in the mouth of the creek.
Q. Mr. Gray, how many tin1es in 1937 did you knock off
to wash the tar off your oar or off your hands f
A. Not when I w·as working for Mr. Smith.
page 194 ~ Q. I mean for 1\Ir. Steelman.
A. I-Io'v n1any?
Q. Yes, sir.
A. If I would happen to drop an oar, whenever I would
drop an oar or one of my nets. You people are smiling, but
if it isn't the truth I~ hope I will never see my wife and children.
Q. Go right ahead. I am giving you a good chance to tell
it.
A. When I would drop an oar or push out with my hands
I would take a coal oil rag and wash my hands off. I couldn't
do it with soap and water.
Q. "\¥hat kind of tar 'vas it'
.A. Something similar to this tar what you would put a tar
roof on with.
•
Q. And that was what you washed off your hands f
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A. Yes, sir.
Q. And that 'vas tar similar to that you put on a rooft
A. Yes, sir.
J\tir. Mapp : That is all.
And further this deponent saith not.
KEl\1:PER GO:b.,FIGON, JR.,
a witness on behalf of the plaintiff, being first duly sworn,
testified as follows:
DIRE,CT

EXA~IINATION.

·By 1\fr. Quinton Nottingham:
Q. You are a member of the . Board of Supervisors of
Northampton Countyt
A. Yes, sir.
pag-e 195 ~ Q. Did you during the summer of 1937, at the
1~equest, of 1\!Ir. Baldwin, go together with Mr.
Frank Bell or meet him down in Cherrvstone Creek?
A. I did.
~
· Q. You and Mr. Frank Bell went there togetherT ·
A . Yes, sir.
Q. For what purpose did you go there, Mr. Goffigon l~
A. Mr. Baldwin called me on the phone and asked me if
Mr. Bell and myself 'vould come down there together, that he
had understood........
.

1\fr. J\tfapp: Just don't tell what he told you.

Q. To eliminate you telling that,-:Had you been down
there previbusly at the request of 1\f.r. Webster?
.A. Yes, sir.
Q. And ·aS a result of that Mr. Baldwin had requested you
·
to come there?
A. ;That is right.
· Q. The day Mr. Baldwin requested you to come there and
look the situation over were there dead :fish on the shores at
that time Y
.
A. Yes, sir.
.
Q. Were· there one or two of them or lots and lots of them?
A. Lots of the:m.
Q. Were ±hey practically lining the ShoreY
A. In ~pots on the shore, yes.

·.
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Jr.

Q. What was the condition of the water, Mr. Goffigon 7

A. 1\tir. Nottingham, the water mig·ht possibly
page 196} have had a little slime on top. If that is what
you mean.
Q. Is there any question about possibly? You were down
there to look at it.

1\fr. Mapp: I don't think that is proper for his
ness.
The Court: I think that is right.

OWll

wit·

Q. Tell this.jury the condition of that water as you saw it.
A. It was about half ebb tide and I noticed when we walked
down on the board walk that there were dead fish floating in
the water. I noticed over on the north shore that there were.
quite a few dead fish lying up on that shore. The water had
some slime, just like you would see lots of times. The slime ·
would look like lots of times you would see in a creek with
ebb tide; but the fish and the little slime was what I saw.
Q. You mean-Do you remember the color of the water
at that time, 1\{r. Goffigon?
A. On that particular occasion, Mr. Nottingham, I didn't
notice any change in the color of the water.
Q. You mean from what it would ordinarily beY
A. That ·is right.
·
Q. Mr. Bell you say was with you?
A. Yes, sir.
Q. Was there any odor present, Mr. Gqf·figon¥
A. Now, Mr. Nottingham, I didn't detect any.
Q. You didn't?
A. I did not.
Mr. Nottingham: Witness with you.
page 197} ·

CROSS EXAMIN_.I\.TION.

By Mr. J. Brooks Mapp:
Q. Mr. Goffigon, do you remember how the weather was
that davY Whether it was a hot dav or not?
A. Well, it was around the first of August. The weather
was warm. ,
·
Q. You refer to this slight slime. Have you seen that same
kind of slime in Kings ·Creek and other creeks like this?
A. Yes, sir.
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Q. Have you also noticed at various times in tlie creeks
dead fish floating, at 1\.'::ings CreekY
A. No, I haven't been in l{ing·s Creek.
Q. Apart from that, the dead fish, you didn't see anything different there from what you had seen in other creeks
at other times?
A. I would sav not.
Q. You say you didn't notice any odor~
A. I didn't detect any.
Q. You have a normal sense of smell?
A. Yes.
Q. Did you go down on another occasion with 1\iir. vVebstei·f
A. Prior to that time.
Q. vVho went at that timeT
. A. J\IIr~ Bell, Mr. Roscoe V\-ralker, ~1r. Webster, Wallace
Jones and I think ~ir. Labe Lewis' son.
Q. W11ere did you all leave from at the tin1e you and Mr.
Webster and Mr. Bell and Mr. Roscoe Walker
page 198 ~ went down~ vVbat place did you leave froin?
A. From J\llr. Webster's factory.
Q. ·About how long were you at the plant, at 1vir. Webster's
plant, before you left there to go with him down to this
creek?
A. Possibly an hour or an hour and a half.
Q. Do you"' remember, 1\tir. Gof:figon, 'vhether or not during that time ~fr. Webster himself or 1\IIr. Wallace Jones, or
some of his n1en, were trying to reach 1\tir. Baldwin by
phone?
A. Yes, I remember 1\{r. Vvebster trying to locate Mr.
Baldwin by phone.
Q. Did he try more places than one?
A. I don't remember, lVIr. 1\tlapp.
Q·. But you know he tried to reach him by phone?
A. Yes.
Q. Do you kno'v about what time you got down to the creek
ori that occasion~
, A. I 'vould judge around. eleven o'clock in the day.
Q. Are you able to say about how the tide was at that thne·
and what part of the tide?
·
A. The tide was better than, my recollection, was better
than three-quarters full, but I don't remen1ber 'vhether it was
ebb or flood tide.
Q. And that was after you 'vaited about an hour or an
hour and thr~e-quarters before going down there?
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A. That is right.
Q. About ho'v far apart were these two visits, one with
Mr. Baldwin and one with 1'Ir. 'Vebster1
page 199 ~ A. As I recall the first visit with :N.[r. Webster
was pretty close to the middle of July. I don't
know the exact date. Nearer the n1iddle than the first, and
I remember the other visit was around the first of A.ug·ust.
Q. On that occasion please state to the jury what conditions in Eyre Hall·Creek were at that time.
A. ·That day there was no dead fish or anything· we saw
floating in the water.
Q. I don't recall whether .Nir. Webster said so or not. This
time you went down with hhn, you and ~Ir. Bell and possibly
two or three others, did ~ir. Webster show you his drainage
system, his screen, before going down there or not ?
A. Yes, he did.
Q. Did he conceal anything fr01n you or show you the
whole way it worked?
0

~Ir. N otting-ha1n: Are we going to be allowed to cross examine ~1:r. Goffigon on this 1
The Court: It is your privilege to object.
~Ir. Nottinghan1: vYe object to his going into the screening·.
The Court: I will permit it if you want to make him your
own witness.
~Ir. l\fapp: "\Ve will 1nake him our witness.

Q.
A.
Q.
ning

vVas his plant in operation 1
Yes.
Are you able to recall, 1\iir. Goffigon, wh3;t he was canat that tiine?
A. Beets. I think I am correct on that.
page 200 ~ Q. Please state to the jury whether or not the
screening systen1 seen1ed to be working properly
to take care of the solid substances at that time f
A. Yes, when ~1r. "\Vebster took us down to the little building at the end of the plant that the 'vater comes clown to he
showed us how the skins and things from the beets went over
the screen. The water seeped through and he had at that
time a tru<!k there that was hauling the skins and things away
and he showed us how the water entered the ditch and what
the condition the water was in when it went through.
Q. How did it look to you at that thne 1
A. The 'vater was red, but outside of being reel at the
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point we saw it there was no sediment or anything else in it.
lVIr. l\!Iapp: That is all.
By ~Ir. Nottingham:
Q. Mr. Goffigon, you say the "rater was red Y
A. Yes.
Q. But by the tin1e it had gotten to the creek there it had
cleared up f
A. I d1dn't say that, 1\fr. ·Nottingham.
Q. You said while ago you didn't ·notice any discoloring
in the water.
A. Discoloring of the creek. We didn't go in the point of
the creek where the water came in. In other words, we didn't
g·o to where the water drains in the creek. We stopped at a
road on the way down where the water comes under the road
_
at a ditch and the water was red there, but out. page 201 ~ side of the point at the road and at the factory we
didn't go to any other place to see it.
Q. And it was about three-quarter tide that day in the
creekf
A. I would judge about three-quarter tide.
Q. Now, J\'Ir. Gof.figon, this filter system you say you actuallv saw that day was working all right'
A."I would consider it worked all right. If it wasn't I
didn't know it.
Q. It has been testified to by different witnesses that at
different times there were parts of tomatoes and whole tomatoes, bean hulls and pea hulls and things of that kind going through the ditch fron1 that. You couldn't deny that existed at tim:es, could you 1
A. I could not. The only thing I can say is that day there
'vas nothing going down except the water, that was red but
clean.
Q. In your examination of that screening did you notice
that there are some boards just over the top of that screen
that can be very easily slid back and opened up? Right beside the screening on the side of the drain Y
A. No, I didn't· notice that.
Q. Would you deny that is a fact?
A. I wouldn't deny it. I didn't notice it.
1\fr. Nottingham: That is all, Mr. Goffigon.
And further this deponent saith not.

\
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TOM JONES,
.
a witness on behalf of the plaintiff, being first duly sworn,
testified as follows :
DIRE~CT EXA1IINATION.
page 202 ~ By ~fr. Quinton G. Nottingham:
A. Mr. Jones, what is your full name, residence
and occupation?
A. J. ·T. Jones, ·Cape Charles.
Q. Mr. Jones, how long have you been familiar with Eyre
Hall ·Creek, a branch of Chcrrystone Creek Y
A. All my life, I guess.· . I can remember back forty-five
years.
Q. Were you in business there for a numl?er of years tliere
with your father?
·
·
A. Yes, up until 1928.
Q. Were you and your father actively engaged in the oyster planting business?
A. We were.
Q. Are you familiar with the ground of 1\fr. St~elman's
between high and low :water mark¥ ·
A. Yes, sir.
Q. Is that g-ood ground or not, 1\t[r. Jones?
A. It used to be very good ground.
Q. Have you seen that ground during the summer of 1937f
A .. ~{r. Steelman's ground'
Q. Yes.
A. I have been at and over it. I have seen it.
Q. Did you see the conditions of Cherrystone Creek in 19371
A. Yes, up until August.
Q. Last Aug·ust'
A. Yes, last of August.
Q. How close, ~{r. Jones, did your family l~ve to where Mr.
Steelman lives?
A. We lived,-I guess Lee Rippon's house is
·
page 203 ~ not over quarter of a mile.
Q. ~so, so far as your familiarity and knowledge of that creek prior to 1936 what was the condition of
the waters ·and odors there Y
A. I can only tell you up to 1928.
Q. What were the conditions at that time up there Y
A. Very good.
Q. Had there been any trouble ever with regard to any
odors or the water being discolored?
A. No.
Q. From 1928· until what. time ~ve you away from the cr.eekt
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·A. I was away.
Q. Up until what time 1
A. Until I joined l\ir. Baldwin.
Q. When was that?
A. Last August.
Q. Now after that time were you frequently on the creek
after you were there with ~Ir. Baldwin f
A. Yes, every day.
Q. Fron1 around the first of August?
A. Haven't missed a day.
Q. At the shucking house there just across the drain from
J\ir. Steelman 1
A. Yes.
Q. What were the conditions so far as odors were concerned, 1\tlr. Jones, since August during the su1nn1er there in
the creek1
A. \V ell, the ;first day I went to work it was
page 204 ~ mighty bad and it stayed for I suppose two or
three weeks.
Q. Then did you have a letup~
A. Letup, yes.
Q. 'Vhat was the condition of the water at that thne T
A. Very thick.
Q. vVas it discolored f
A. Yes, it was.
Q. What color did the water show at that tin1e'
A. Sometimes it would be red and sometimes kind of a
green.
Q. And those waters, did they have any offensive odors?
A. It must have had.
Q. Did you see vegetable n1atter in the water, l\1r. Jones 1?
A. I saw one or two tmnatoes floating down by the oyster
house several times.
Q. Did you pay any partict1lar attention to whether it diu
or didn't'
A. No, I didn't pay 1nuch attention. I wasn't interested
into it at all at that time.
Q. Now frorn your knowledge of oysters on that ground
of l\ir. Steelman's from many years back until 1928, 'vhat
had been the character of oysters on that ground through
the entire period you had known it f '
A. It has been about the third best piece of oyster ground
in Cherrystone Creek for fattening.
Q. Have you ever seen any bad oysters on it?
A. Well, oysters was fat all over Cher.rystone Creek at the
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thne. They \vere green at one time. That has
been twenty-five years, I suppose.
Q. When that affected them did it spread
through the entire oyster?
A. Only the gill.
Q. All oystermen have seen black gill and green gill in
oysters f
A. Yes.
Q. Have you looked at ~ir. Steelman's oysters 1
A. Yes.
·
Q. Are their gills only affected Y
A. No, the whole oyster is affected.
Q. Have you ever in your life seen any such condition in
oysters as they are in Mr. Steelman's 1
A. No.
Q. Explain to this jury what that condition is, l\ir. Jones.
A. Every oyster I have seen up that creek they are very
weak and the bills are very dark and when you open one he
will pretty nearly open himself. They are only skin and
water.
·
Q. What is the color?
A. The color looks kind of a brown like.
Q. Are those oysters marketable 1
A. No, sir.
Q. Are they fit for human consumption f
A. No, sir.
nir. N otting·han1: Witness with you.

page 205

~

page 206 ~
CROSS EXAl\1INATION.
By Mr. l\tlapp:
Q. 1\fr. Jones, who do you work for1
A.. Mr. Baldwin.
Q. That is 1\{r. I-Ienry Baldwin who testified here 1
A. Yes, sir.
Q. When was it you saw this condition you just testified to
on the oysters? VVas it last year?
A.. Well ever since August I have seen it off and on mostly
every week, because I have been overseeing his oysters and
been planting lots of then1.
Q. IIave you seen it right recently in those oysters~?
A. I saw it last week.
Q. In bedding oysters about how long· do you put them out,
or after yon put then1 out are you supposed to wait before
they are ready to ship¥
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A. That depends on the condition of the oyster when you
put.it out. If he is very poor it will take a longer period to
fatten.
Q. Take a Yery poor oyster.
A. In a good run it will take a couple or three weeks.
Q. About how long, Mr. Jones, in your experience in oysters does it take oysters in very bad shape if they are in good
ground, but bad shape when they are put in, to round to to
make good eating oysters 1 ·
A. About three weeks, I should think, if he is on good
ground.
Q. 1\tir. Jones, have any oysters been planted down there
by Mr. Baldwin or l\ir. Steelman this year?
page 207 ~ A. No, sir, not down there.
Q. Have any been planted near there?
A. No, sir. On the other creek.
Q. What other creek?
A. Eyreville Creek.
Q. That is separate 0/
A. Tliat is a 1nile fron1 it or further.
Q. l\{r. Nottingham asked you if you saw any solid substances, and if I understood you you said you have seen one
or two ton1atoes floating- down a couple of times?
A. Once or twice, but I w·asn't paying any attention to it.
Q. And you can't recall any other solid vegetable matter
except that?
A. That is all.
Q. l\~Ir. Notting·ham asked you about the smell and you say
"it must have". Are you testifying it did s1nell bad or not?
A. It did su1ell verv bad.
Q. When was that f
A. That was the first week I was there in August.
Q. How long did that last?
A. I noticed it I suppose a couple of weeks. Off and on
it would clear, off and on.
Q. And did it seem to clear with the tides one way or the
. other?
A. It lasted for a period of a week or two.
Q. You knew nothing· about the creek between 1928 and last
August when you went there?
page 208 ~ A. No, sir, very little.
Mr. MapJ?: That is all.
Mr. Notbng·ham : Stand aside.
And further this deponent saith not.
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HAROLD \i\TESCOAT,
a witness on behalf of the plaintiffJ being :first duly sworn,

testified as follows :
DIRECT Ex.A.1IINATlON..
By Mr. Thos. H. Nottingham:
Q. What is your fu~lname?
A. Harold Wescoat.
Q. You live in Eastville?
A. Yes, sir.
Q. What is your business?
A. Farmer and seafood dealer.
Q. .Are you a son of Mr. W. H. \Vescoat, who was on the
stand sometime I believe this afternoon~
A. That is correct.
Q. You interested with your father in the seafood business1
A. No, sir.
Q. Operate individually?
A. He lets n1e have a little ground once in a while.
Q. Your father is the larg-est planter on · Cherrystone
Greek?
A. Yes, sir.
Q. And has invested many thousands of dollars in the sea_
food industry?
A. Yes, sir.
page 209 ~ Q. How long· have you been handling oysters in
Cherrystone Creek?
A. Just oysters?
Q. You do a seafood business. What does it cover?
A. Oysters and clan1s.
Q. About how long have you been operating in Cherrystone
Creek?
A. Ever since I was a little bov in the summer time I would
go clamming and bed my clams and sell them to father. J
couldn't catch many then. From then on I worked on up.
Q. You and your brother operate together?
.A. I think we have one bed together, of oysters, and I think
we had one small bed of clams tog·ether once, but as a whole
we operate separately.
Q. From your experience as a little boy,-How old are
youY
A. I am twenty-six.
Q. Been on Cherrystone Creek there handling oysters. In
1•'

I
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the first place, how many do you handle I will say during the·
oyster season 1
A. }fyself?
Q. Yes.
A. This year I have handled very, very few. I got some
over there. I haven't many over there next to l\ir. Steelman's, they are dark and can't sell thmn.
Q. I was coming to that, but I was trying· to get your
knowledge of the oyster business.
A. This vear I haven't sold manv. I have sold
pag·e 210 ~ very few. ..
"
Q. Your father isn't in very good physical conclition~

A. That is right.
Q. And you and your brother look after his oysters 1
A. We look after the business. Of course the book end he
and my sister handle.
Q. Do you carry oysters to Norfolk and work a g-reat number of people?
A. Yes, sir.
Q. Do you ·know the oyster g-round of Emory Steelman,
the plaintiff in this suit?
A. I do.
Q. How long have you known that?
A. I knew it before he acquired it when my father had it.
I have tonged oysters up there. It was a rock up above Mr.
Steelman's house and l\1r~ Baldwin's about twenty-five or
thirty yards and there is no rock there any more. "\Vhy it
was I don't know.
Q. You have been fmniliar with it for a ntunber of years?
A. That is right.
Q. As a matter of fact, since l\{r. Steelman has been there
didn't you and l\{r. Steelman plant oysters together there in
that creek~
A. We did.
Q. How much 1noney did you invest and bow many oysters
did you plant~
A. We invested $210.00.
Q. $105.00 each?
A. That is correct. We divided those oysters,
page 211 ~ approximately, in two beds, one up shore bed and
one bed up in that creek from l\ir. Steelman's I
'vould say thirty yards fron1 his clmn house on out. Well
we were very successful. We sold in February, 1936,-it was
a very cold winter and our oysters .,ver·en 't really large
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enough to sell, but everything had frozen up and the oysters
that were close to the clam house we cut the ice and went out
and got them. We sold over $800.00 worth to Mr. Clarence
Burton at Chincoteague.
Q. What did you g·et for those¥
A. $6.00 a barrel.
Q. Were those oysters nice 1
A. Fine.
Q. That was February, 193.61
A. Yes.
Q. Did they grow and fatten in. nice shapef
A. Yes, sir.
Q. About as nice as any oysters in Cherrystone Creek 1
A. Yes, sir; t!1ey were small oysters.
Q. I mean were they fat 1
1\{r. Mears:

You asked him the condition of then1.

A. The oysters were real fat, but w·ere small and that made
us get up less barrels than if we left them there another
·
year.
Q. vVhat did you do with the rest of them?
A. Well when it thawed up of course the demand wasn't
for those oysters because they could get larger ones, so we left
them until another year. That fall when we could have sold
them as barrel stock they were dark, but later onQ. That was in 19361
page 212 } A. Yes, sir. No-Q. You said the first sale was in F'ebruary,
1936.

A. This was the next year. Say December, 1936.
Q. Sometime the following fall 1
A. That is correct. We couldn't sell them as barrel stock
because they 'vere too dark, but little later on they were
saleable. They cleared up son1e, and we didn't have any orders for them as barrel stock and had to shuck them. I
didn't, because I hadn't built up any trade, and my father
had his own trade. That is on the off shore bed. We sold
around $400.00 worth of oysters.
Q. That made about $1,200.00 out of $210.001
A. Yes, sir. But we would have made a much better profit
the year we had to shuck them if we had sold them as barrel stock.
Q. V\TJ.1a.t is the cmnparison in the price of oysters as barrel
. stock and shucking· stock¥
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A. It was the first thne I had done anything in the shuck·
ing business and I "ras very disagreeable surprised at thn
profit you get out of them shucking· them. We 1nade around
eighty or ninety cents a bushel profit out of the1n shucking
thmn.
Q. I-I ow cJid that con1pare with your barrel stock?
A. I should say conservatively we s~ould have gotten seventy-five .. per cent n1ore.
Q. Now what portion of the oysters were used? Did yon
have any more in the $210.00 invested~
A. \Ve did. After that I didn't think so much of the shucking business. vVe decided to clean up as many oysters as
we could off both pieces, the in-shore piece and the off-shoye
piece, and divide them, he plant his back and I take 1nine on
the other shore.
page 213 ~ Q. How 1nany cUd you get out of that ?
A. Viell I sold those this year for arou11d
$150.00.
Q. $150.00 to $1,200.00 is $1,350.00. How 1nany did that
leave 1\Ir. Steelman for his part?
A. He '\rould have the same nun1ber. And then we took
those two pieces of ground, rny father's piece and his piece.
E1nory took his piece and kept it for all and I kept the offshore for 1nine and whatever was left on it we each took.
Q. So you divided the ground?
A. That is correct.
Q. Did you have any oysters left on there?
A. I imagine,-of course you can't g·uess the bottom under
the water. It seems like to me it would be at least hvo hundred and fifty to three hundred bushels on each piece, I should
say. I don't know.
Q. Did you move yours?
A. Yes, sir, that I did. They looked nice.
Q. What were they worth~
A. The ones I sold that I 1noved the others should be worth
just the san1e if it wasn't for the discoloration and being
poor.
Q. That is what I am getting at. How much more did you
get out of those T
A. I just told you that $150.00.
Q. So you got clear of ~ll of yours?
A. No, sir, because I shll have some.
Q. Have you records in your books to show thisf
0
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A. I never expected to bring them in a· court
roon1. I have smnething· in here. Dog·gon~ little.
I have here February 13, 1936, Clarence Burton
of Ohincoteag·ue owes Emory J. Steelman and myself for a
hundred and six bushels of oysters. That amounted to a little
1noney and I thought I better stick that down.
Q. Now, :Mr. 'Vescoat, from that $210.00 invested what do
you think the value of oysters you all had left and what you
had sold would have realized fron1 what you planted on that
ground and on your father's?
A·. Has already realized rt
Q. Plus what you have now.
A. On the piece of gTound that I haven't moved,-I will
probably move this spring and transplant. Of course how
many is over there I don't know. I ·will say two hundred
and fifty bushels, and I will transplant them.
Q. vVhat have you been getting for oysters of that kind
this winter~
A. That depends on your n1arket.
Q. I n1ean average price.
A. $5.00 a barrel say. That is what I got for most of
them. Sold son1e for $6.00.
Q. I-I ow ·nmny bushels in a barrel~
A. Not quite three.
Q. So roughly speaking that is about $2.00 a bushel you
have been g·etting for them?
A. Not quite. I really don't know. I have always heard
they didn't hold quite three bushels.
Q. Is it at least $500.00 worth you have left?
page 215 ~ A. I will say between four and five hundred dollars ..
Q. So by the time you figure this out and what you have
aetually gotten and what you left that $210.00 invested would
run into smnething like $2,500.001
A. I ~ouldn 't say so. Not quite $1,850.00, hut if I hadn't
shucked those oysters and sold them as barrel stock I would
have gotten three or four hundred dollars n1ore out of them,
but we had to shuck them.
.
Q. And that doesn't count what you have left 1
A. Yes, sir, that is counting everything.
Q. Does that include ·what 1\ir.· Ste-eln1an had left?
A. No, sir, I didn't count them in. I am counting· all of
mine and half of his that 've sold, ·but I am leaving out his
in those we divided and moved and those he still has on his
ground.
page 214

~
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Q. That was on an investntent of $210.00?

A. Yes, sir .
. Q. And off of J\tlr. Steelman's ground where he has oysters
and part of those oysters at the present timet
·
· A. Yes, sir.
Q. That is right valuable ground, isn't it
A. Well it 'vas.
'
Q. I mean prior to this time.
A. Yes, sir.
Q. What do you consider it worth as planting ground or
growing ground at the present timef
A. Well I don't know. Daddy bought a piece of ground
from Captain Jim Sterling's estate 14.41 acres.
page 216 ~ I think he paid $4,000 for that piece of ground.
·
Q. How much of that was g·ood ground·¥
A. Practically all of it. It was some slews that run in
between that would cut it down a little, but not so much. It
hasn't been so good lately.
Q. That ground prior to the time that you all divided
these oysters, you took some. across the creek and l\{r. Steelman left his there that had been nice, 'vhat has been their
condition since that time 1
A. They have been a real dark color. They have cleared
up some now, because the canning company has stopped operating, but they are still very dark. They are unsaleable.
· Q. '\Vould anybody buying oysters buy then1 or use them ·r
A. I will tell you about that. You ship away some oysters
'that have some cabbage green on them and some people· that
don't know anything about. that ·will not eat them, and if you
ship oysters to the city that aren't just right you are out of
luck.
Q. Are those oysters in a fit condition for sale 1
A. They are not.
Q..Are they in a fit condition for human consumption?
A. Nowf
Q. I don't mean whether or not they would kill you.
A. Well no they are not.
Q. :Harold, your father testified about you carrying him
some oysters from this creek in August. Please state to the
jury where those oysters came from.
A. I am sorry to tell you, 1\-Ir. Nottingham-page 217 ~
Q. Did you do it?
.
.A. Yes, sir, I went down there. l\{y brother
and myself went over to l\{r. Steelman's ground nnd looked
at his oysters and opened a lot and they were just as easy
6
/
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to open, just like they had been up out of the 'vater for five
or six days and were weak.
Q. Is that a norn1al condition for oysters in that creek~
A. Absolutely not. \V e then went ashore and :1\'Ir. Steelman had son1e oysters ashore there that we also opened and
they all looked just about the same, but I don't know where
those oysters came from. I couldn'-t swear where those oysters came from. They looked just about like those we had
seen, though.
.
Q. Was that some that l\fr. Steelman gave you that you
carried your father 1
A. Yes, my brother carried them.
Q. You all were together¥
A. Yes, sir, 've went in his car.
Q. Have you been frequently over in that part of the
creek?
A. ·Yes, sir.
Q. How often do you go over there, especially when you .
all were planting oysters and had them together 1
A. During that freeze-up I didn't get there as much as I
should. I was cutting ice, wor1.-ing night and day trying to
get then1 out before the price went do,vn, and I didn't get
over there as much as I should have. I got over there three
or four times a week.
Q. What has been a fair and average price for oysters in
the winter such as you have described 1
A. That depends on the market. Good fat oyspage 218 ~ ters $6.00, $5.00, and we do sell them to two men
for less than that.
Q'. I was trying to strike an average.
A. Yes, sir.
Q. What would you say?
. .~. Well, we sell so 1nany to two customers it would lower
it right much.
Q. You nwan under contracts f
A. Yes.
Q. I mean from day to day.
A. $5.00, $6.00, except to those two customers.
Q. Now, Harold, how often did you g·o over in Eyre Hall
Creek during the summer or fall of 1937?
.
A. I didn't get over there, frankly, very much. I didn't
have anything to sell him, or anything, and didn't have any
business and didn't get over there very much.
·
Q. vV ere you over there some in 1936?
A. Yes, sir. I saw the conditions there, that the water
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had a dark color. I was over there one nwrning. I taken him
some small clmus and it was awful. Real early in the tnorning·, the dew on the boats looked like they had a greasy sliiue
on them.
Q. vVas it a fit place for people to be working?
A. You would have to be right hard up for money to work
over there doing that.
Q. On account of the stench and odor?
A. Yes, sir, it was awful. Also I saw some tomatoes. I
didn't see 1nany. I didn't notice as n1uch as I should have,
but I did see a few con1ing down through there,
page 219 ~ and I was there once any··way when the water had
a real dark color like at low tide going rig·ht
down the center of the channel would be this dark colored
water, and I also was over there once when it was a lot of
dead fish over there and I advised ~Ir. SteelmanJ\ilr. J\iapp:

Just a minute.

A.
Q.
A.
Q.

I beg your pardon.
vVhat tin1c was that?
I really don't know.
In the· sununer 1
A. It was last sunnner. And then I was there once summer before last and there were dead fish there.
Q. Did you ever see anything like that in that creek before~

A. No, sir, I never have seen it any tilne. You might sometime in a freeze-up see an old oyster toad.
Q. I mean in the sun1n1er time did you ever see in all your
life dead fish like that?
A. No, sir.
Q. vVere there many 7
A. Yes, sir, that it 'vas. It was a lot of them.
l\Ir. Nottinghmn:

Take the ·witness.

·GROSS EXA1\1INATlON.
By 1\tir. 1\{app:
Q. You say you and 1\fr. Steelman planted $210.00 in oysters~

A. Yes, sir.
Q. You say part on an off-shore bed and put on an inshore bed?
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A. By shore bed I 1nean some of them were
where the tide between high and low water hit
then1, but I an1 sorrv to say very few were be~veen high and low water 1nark.w
Q. 1\-Iost of them below low water mark?
A ..That is correct.
Q. Do you kno'w how many acres you planted in oysters 1
A. No, I do not.
.
Q. 'Vould you say ten or fifteen f
A. I. would say around five acres, because we didn't have
but around a thousand bushels of oysters.
Q. You say you sold in February of 1936 over $800.00 'vorth
of oysters to I\{r. Burton?
·
A. Over $800.00, yes.
Q. Did you sell any later during the year in 1936·~
A. I don't remember, :Mr. 1\Iears, 'vhethcr I did or not.
We 1night have sold so1nc. I just don't ren1en1ber that.
Q. You said in Decmnber, 19;l6, they were dark, but later
cleared up in the spring· of 193·7 and you sold others. About
when in the spring did you sell the next?
A. I said they were dark and we couldn't sell them until
Decetnber until they had cleared up. Now what do you want
to knowf
Q. You testified later on they cleared up smne and in the
spring of 1937 you sold some additional oysters. How many
did you sell1
page 220

~

1\tlr. Nottingham: He said in December, didn't he?
A. vVell that is those we shucked because we didn't Iuive
a market. It was after Christmas. l\Iust have been, because
we had sold them as barrel stock before Christpage 221 ~ 1nas. It n1ust have been after Christmas that 've
sold these oysters. I am not positive of that. I
know early in the fall we had orders for them. The dmnand
is always better in the fall than after ·Christmas, because fish
starts coming in. It was in the late fall or after Christmas
that we started shucking those oysters.
Q. Ho,v long· did it take for oysters to clear up so you can
market then1 again? In December they showed dark.
A. I didn't say that. I say in December or after Cbristnlas they had cleared up sufficiently to allow us to market
them.
Q. When did you first notice they were dark~
A. Oh, you could notice that in the summer.
.·
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Q. You don't 1narket them in the summer~
A. Of course not. September. and October, and I know
they were dark.
. Q. And in Decmnber they had cleared sufficiently so you
could begin marketing again¥
A. That is correct.
Q. And you sold $150.00 worth at that timet
A. No, sir, we shucked oysters, whenever that 'vas (I don't
remember before or after Christmas) we shucked oysters
that would have amounted to around $400.00, and then it got
so the demand for even shucked oysters wasn't very good. The
price was down low,Q. That was in 1937?
1\fr. Nottinghant: vVhen the witness was answering I don't
think ~Ir. ]\fears should interrupt him.
Q. When did you shuck the $400.00 worth you disposed of 1
A. I say I don't kno'v whether it 'vas during
pag·e 222 ~ Christmas or a little after Christmas. vVell, as
time went on the shucking market dropped and
we t;hen decided to catch all the oysters and divide them.
Q. When was that f
A. That was in the early spring.
Q. Spring· of 1937 f
A. Yes.
Q. Do you kno'v what time in the spring¥
A. I haven't the least idea~
Q. Would you say March?
A. I would say part of the time was in 1\tlarch, because the
tides 'vere making high and I imagine in :Nlarch, but I don't
know.
Q. Did you sell any more rig·ht then?
A. No, I carried over mine and planted them over home.
Q. I thoug·ht. you said you sold this year. Did you mean
1937 or 1938 $150.007
A. I meant this past season.
Q. In 1937 you sold $150.00 more T·
A. Yes, ·hut it' was another season.
Q. And they were from the same beds 7
A. Those that I had ·transplanted over home that year
from over at Steelman's.
Q. When did you plant them over?
A. I just told you, Mr. 1\{ears, I brought them over in the
!3pring, but when I don't know.
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Q. They came over. That was $150.00 you sold off of your
bed?
page 223 r A. Those I lllOVed oyer. I didn't get them all..
I left about three hundred and fifty bushels, but
what I moved I sold for around $150.00.
Q. Now in 1937 the 1narket on oysters was very poor
.
throughout the country, wasn't it1
A. I understand a lot of people found it that way, but my
father has had a time to fill his orders. In fact I ran mine
in on his orders.
Q. Orders were scarcer generally in 1937 and you ran yours
in because he had standing orders f
A. I didn't have to look for orders because my father had
orders· he couldn't handle himself. ·
Q. He has established certain people to whom he sells and
if there are any oysters going in the market they take them,
but it was hard to sell oysters generally in 1937?
A. I understand it was on shucked oysters, but we didn't
fool with thern. So far as barrel stock I don't know except my o'vn busines~, which was all right.
Q. I-Iow cheap did they g·et in 1937?
A. 1\{r. ~fears, 'vhen we start in the fall, whatever· price
we start with one custon1er we take them right through the·
year. In a freeze-up we don't go down or jump, up. We have
our own prices and our customers expect to pay what we
start with.
.
Q. Take the person who didn't have that understanding
with the trade. Wouldn't they have to take the market price
as it goes up or down?
.
A. I imagine they would, but it is this about it. In a freezeup like that when they can get $6.00 and $7.00 we
page 224 } will be still knocking on on the same old thing.
Q. In 1937 wasn't the market for the ordinary
oyster salesman low'
A. On shucking oysters I would say so.
Q. I-Iow low did it get?
..A.. I don't kno,v.
Q. On barrel stock how cheap did the oysters get f
A. No· cheaper than when 've started in the fall.
Q. I· don't ntean you individually. I am talking about the
average.
A. The oyster business is something you can't figure on.
John Jones might sell them for $5.00 and somebody else for
$4.00.
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Q. Do you know what the condition of the market was the
latter part of 19371
A. I know my father's 1narket, and that is all I kno,1l. We
don't ship anything on com1nission. \Ve ship only on orders
and we know what we are going to get for ours before we
ship thmn.
Q. No"T' 1\ir. Wescoat, you say I believe it took from October to about Decmnber for this dark color to clear out of
the oysters.
A. I said by Decentber I think. Of course when I shucked
those oysters they had cleared up, but 'vhether it 'vas De- ·
cen1ber or the first part of January I don't know. But I know
we couldn't sell then1 when we could have sold them for barrel stock, they were unsaleable.
. Q. Do ·you own any oysters now on ~I r. Steehnan 's Rhore 1
A. On that off-shore ground; when 've divided up I took
one piece and he took the other piece.
page 225 ~ Q. You still o"TH a part of the oysters on his
riparian shore, don't you?
A. No, sir.
Q. Where do you own yours f
A. On rny father's shore. When we planted those we
planted half on Dad's shore, -approximately. Of tha.t thousand or thousand and ten bushels I bought from James Rh·er
we planted half on 1ny father and half on 1\iir. Steelman. Now
I still have son1e oysters on that off-shore.
Q. Do you mean that is the Steelman piece~
A. No, sir, n1y father's piece.
Q. You don't own any now on the Steelman ground?
A. No, because 've divided.
~Ir. ~Iears

: Tha.t is all, thank you.

And further this deponent saith not.
CLARE'NCE D. BURTON,
a witness on behalf of the plaintiff, being first duly sworn,
testified as follows :

DIRECT

EXA~IINATION.

By l\fr. Quinton G. Nottingham:
Q. '¥hat is your full narne?
A. Clarence D. Burton.
Q. You live wheref
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A. Chincoteag·ue.
Q. And your business 1
A. Seafood business.
_,
Q. Have you purchased oysters from Mr.
page 226 ~ En1ory Steelman and ~.fr. Harold Wescoat in Dccenlber, 1935, and February of 1936¥
A. Yes, sir.
Q. Do you re~all what you paid them a barrel for those
oysters f
A. $6.00 a barrel.
Q. Ho·w many oysters would you say you handle during a
season, Mr. Burton?
A. Around from fifteen hundred to twenty-five hundred.
~That is barrels.
Q. That is back in December, 1935, to Emory Steelman,
check for $27.00, 'vas that for oysters?
A. Yes, sir. Says on it oysters.
Q. Here is a check dated February 17, 1936, for $794.00,
payable to ~f.r. Steelman on which was marked oysters. Did
that include these oysters which you purchased at $6.00 a
barrel?
A. Yes, sir.
Q. l\tir. Burton, what were the condition of those oysters
you purchased from ~fr. Steelman, or ~ir. Steelman and
l\Ir. 'Vesco.atY Did you know anything about 1\.fr. 'Vescoat
being in it~
A. Yes, sir, was supposed to own them between then1.
Q. Those oysters you purchased from th.em, what 'vere
the condition of them 1
A. All rig·ht.
Q. \Vhat were the color?
A. 1Color light, white color.
Q. As to fatness?
A. Fat.
Q. Did you go to ~fr. Steelman's this fall for
page 227 ~ the purpose of buying oysters from him?
A. Yes, sir.
Q. Did you look at his oysters?
A. Yes, sir.
Q. Did you buy any?
A. No, sir.
Q. vVhy?
A. Didn't suit my .trade.
Q. What ,,~as the condition of those oysters?
A. They looked to me as though like an oyster that lays
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in a slime that falls overboard on a float, looked like they
were gassed. They turned dark. You could tal\:e your knife
blade and go right in them.
Q. Were those oysters saleable T
A. No, sir, I wouldn't wan~ them.
Q. No'v if those oysters had been in the condition that ~Ir.
Steelman's oys~ers had been formerly what could you have
paid him for those oysters 1
.
A. The cheapest barrel oyster I buy is $4.00 up to $7.00,
depending on the size of the oyster.
Q. These oysters, you have testified as to their condition
from color. No,v taking· the size of these oysters. If they
had been white and fat as they had been in other years what
would those oysters have been worth per barrel?
A. $4.50 for the culls and about $6.00 for the primes. ·
Q. Now opposing counsel has spoken about the oyster Reason being so bad this year. Has the oyster busi·
page 228 ~ ness been especially bad 1
A. No, sir, been extra good with me. About
the best I have had in the past seven years on barrel trade.
Q. Now have you been looking- all around to get good barrel stock1
A. Yes, sir.
·
-Q. Do you have any trouble finding· sufficient good barrel
stockT
A. Yes, sir,. I have.
Q. Has that been the case during the winter of 1937 and
1938?

.

A. Yes, sir. It is getting slow at the present time. There
is practically only two men I can get any from JlOW to snit my
trade, and one of those don't suit so well.
Q. Would tliere have been any question about 1\fr. Steelman being able to sell yon oysters at these prices if they had
been fat and whiteY
A. No, sir, would not.
1\tfr. Nottingham: Witness with yon.·
CROSS EXAl\tfLNATION.
By Mr. 1\!Iapp:
Q. 1\fr. Burton, you operate at Chincoteaguef
A. I buy my stuff there and live there. I don't sell my
stuff there. I sell to Lancaster and Harrisburg altogether.
· Q. I understood you to say 'you had trouble in getting good
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barrel stock, in getting enough to take care of your trade?
A. Yes, sir.
Q. Is it or not a fact that the oysters in ·Chincoteague in
the winter of 1937 and 1938 have been far below the standard?
Mr. Quinton G. Nottinghan1: We object to
Chincoteague is unless he can
show the conditions at Chincoteague are similar
to those at Cherrystone Creek. "\Ve know it is common knowledge that seaside oysters often are poor. That condition
there is entirely different. It is thirty odd miles across on
the Sea from the Bay. Now the testimony bas been here,
as I recall it, that universally in the past that oysters in
CherrystonP. Creek have bP.en nice nnd fat, but not any man
remembers when oysters in Cherrystone weren't in good
saleable condition before this .
. ~Ir. j\fapp: He has broug·ht out by this witness that he has
had trouble filling his orders.
·
ThP. Court: I will permit the question.
~fr. Nottingham: We note an ex<!eption.

page 229

r what condition at

Q. 1\fr. Burton, is it or not a fact that Chincoteague oysters
this past winter have been far below standard?
A. The shucking stuff has on account there is practically
only one man that buys the stuff and has it all his way. The
barrel stuff has been extra good trade on it.
.
Q. About the best oysters you have over there is supposed
to be Tom's Covef
A. Tom's Cove salt is considered the best, but the best
price is the Eastern seed prime.·
Q. Your native Tom's Cove oysters is supposed to be the
· bestY
A. I have trade that will not handle anything but Eastern
seed.
Q. Isn't it a fact the Tom's Cove is poorer this year than
any time in twenty years?
A. It is, for the simple reason they don't take
page 230 ~ care of it; that is the shucking stock. But the
barrel stock has been nice.
·
1\fr.
shows
The
Mr.

NottinA·ham:
it hasn't been
Court: That
N ot.tinghan1 :

We think it should be struck out. It
taken care of.
applies to shucking stuff.
We note an exception.
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Q. Regardless of the cause, is it or not a fact that the
oysters you refer to as the shucking stock have been poorer
than at any time in twenty years?

The Court: I think he has answered that.
Q. Isn't that condition one of the things that has made a
good de1nand in oysters 1 In other words, hard to get good
oysters this year f
A. Well, barrel stock-You see, son1e people don't plant
oysters for barrel stock.
Q. Hasn't the scarcity of oysters referred to been one of
the chief things that has made such a good demand for oysters
this year1
A. They have had lots of oysters planted,-more shucking·
stuff than ever before.
Q. :Nir. Burton, have you ever dealt in the planting of them,
or just buy and sell them~
A. I just buy an¢! sell.

:Nir. :fiiapp: That is all .
.1\.nd further this deponent saith not.
Note: It now being 5:00 P. ~L the further hearing- of this
case is continued until ton101Tow 1norning· at 10 :00 A. ~.L
page 231 ~

THIR.D DAY.
:Niarch 17, 1938.

Note: ~Iet pursuant to adjournn1ent. Saine parties present as heretofore noted.

JOHN EVANS, colored,
a witness on behalf of the plaintiff, being first duly sworn,
testified as follows :
· DIRECT

EXA~IINATION.

Exanrined by ntfr. Quinton Nottingham:
Q. Uncle ,John, what is your full nameY
A. John Evans.
Q. How old are you Y
A. Sixty-six.
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Where do you live?
I live on Cherrystone.
How long have you lived there'
Sixty-six years, except two in Hampton.
Q. The hvo that you spent in Hampton, how long ago was
that?
A. 1901.
Q. Uncle John, what work have you done all your life¥
A. Well, practically I work in the river all my life. I
·worked in the river for fifty years.
Q. vVhat river do you speak off
.A. •Cherrystone Creek, the bigg-est portion.
Q. Who have you worked for over that period of time in
Cherrystone Creek'
.A. I have worked for practically all of then1.
· Q. Tell the jury what gentlemen you have
pag·e 232 r 'vorked for.
A. I started in for Captain ~John Bell, J\ilr. Jim
Jones, ~fr. 1\fumford, 1\fr. vYescoat. That is the oyster business. I ·worked for practically all of then1 until I got so I
couldn't work, that is in the oyster business.
I shucked
ovsters for l\1r. Jones.
~ Q. Have you worked in the last few years for 1\fr. Emory
Steelman?
.
A. Yes, sir, I worked for him practically the past three
·:ears.
, Q. What work have you done for 1\fr. Steelman, Un~le
John?
A. I shucked ovsters for him ·and in the summer season
I crabbed and soid him a g·ood portion of my peelers and
hard crabs too.
Q. ·You 'vere catching them for yourself and selling them
to him?
A. Yes, sir.
Q. Now;Uncle John, ~Ir. Jones and l\fr. Wescoat and those
gentlemen yon have spoken of were big oyster planters in'
Cherrystone Creek, were they not?
·
.A. Yes. sir. Oh, yes, sir.
Q. Have you in your shucking- business or shucking work
there for 1\fr. Steelman during· this past winter tested for
1\ilr. Steehnan or exan1inecl by opening oysters that came .off
his grounds?
A. Yes, sir.
Q. What was done ·with those oysters?
Q.
A.
Q.
A.
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A. Practically wasn't anything done with them. Couldn't
do anything with them, wasn't worth anything.
Q. Did you open them to see if you could handle them Y
A. Yes, sir, he brought in a few baskets to sample them.
Q. What did the samples every time you exan1ined them
show?
A. Showed about the worst I ever saw in my
page 233 ~ life. In fact the ·oysters almost opened their.
selves. They are weak. "\Ve have black gill you
know, but we don't have this black through. They seemed
to be perfectly weak, some black and some red and yello\v
and black streaks.
Q. Have you ever seen oysters in all your fifty years in
working· in that creek like thosef
A. No, sir, never have.
Q. In the past up until 1936, which was fall.before ·last,
what had been the character of oysters in Cherrystone Creek
so far as you had seen?
A. Usually better there than anywhere in Cherrystone
Creek. From Eyre Hall to where Captain Emory's ground is
has always been extra.
Q. That been used as a fattening ground rig·ht along?
A. Y AS, sir. I mean the deep water and shoal water always been good.
·
Q. Uncle John, what was the condition of the water in
Cherrystone Creek last su·mmer?
_
A. Oh, my soul. It was terrible down there last summer.
Q. Tell these g·entlemen how you mean it was.
A. It ·would come down there fron1 up the creek on ebb
tide.
Q. You mean from up the branch?
A. Yes, sir. On ebb tide it would be full of most everything, trash, bean hulls, .tomatoes, beets and it was something
usAd to come down there I don't know what it was. I tried
to dip it with my net, but it 'vould slip to pieces and g·o through
my net. Wherever the low water would carry that stuff that
-is where it would settle,-ou the crab floats, on
page 234 ~ the oyster floats, and that is where it would settleQ. Now, Uncle J'ohn, how 'vas the water in
there in 1936, i:hat was stunmer before last?
.l~... It was kind of had, ln~t not quite so bad.
Q. Prior to that how had the water-always been up in Eyre
IIall Creek?
A. Just as clear as a crystal coming down. As clear as a
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brook and just as pretty as you P.ver seen it. Looked like
you could aln1ost drink it.
Q. Now, Uncle John, have you in rP.cent years been crabbing in thP. water in thn summer time catching crabs? You
say you sold them to l\{r. Steelman. Had you been doing any
of that crabbing in the upper part of Eyre Hall Creek?
A. Now we always ha~ three creeks that lead from Cherrystone Creek known as Eyre Hall, Eyreville and Old Castle,
and certain seasons of the year all three of those creeks would
give good results. vVe would get a good days work, but Eyre
Hall was supposed to be the best. We could always catch
more crabs, but for the past two years it hasn't been any
use lying out at Eyre Hall, while· the other creeks 'vere good.
Q. Have you seen any effect in the last two years that this
water had ·on fish?
A. Why I sP.en for the past two summers those alewives
.just like the shorP.s would be whitP. and the water would be
floating 'vith them all over the creek, the gulls having a jubilee. I have seen that the past two summers.
page 235 ~
Q. Prior to the last two years, Uncle John, have
you ever seen anything like this before, these fish
killP.d in these quantities in Eyre Hall Creek?
A. No, sir.
·
Q. Have you ~ver seen any of any amount at all killed in
there?
A. No. sir. You can seP. fish now and then floating on the
'vater. I havP. seP.n that all my life.
·
Q. But what quantities did you see that in f
A. Not over one or two at least, and n1ost times that would
be where sonlP.body fished a pound and throwed them overboard and they would comP. 'vith the tide.
Q. Now, Uncle John. on what stage of the tide would you
notice these dead fish in Eyre Han Creek?
A. Well, you could seP them floating on high water, but
when the tide would drop it would leave them on the shoals
and you could see the better part of them then.
Q. Would you see these fish first at the mouth of the creek
or head of the creek 1
A. They start at the head and come on down.
Q. Did you ever see any brought in that creek on flood
tide7
A. No, sir, I never seen no dead fish brought in that creek
on flood tide.
Q. Now. Uncle John, as far as the crnhs, the hard crabs,
that WP.re out in the ·water, or would ordinarily be in the ·
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water, did you see any evidence of any effect this water was
having on them?
A. It was a corrnnon thing to see them crawling up on logs,
and piling and terra pin· pens.
page 236 ~
q. If you went close to the1n what would they
dof

A. I nevP.r did go close to one, but I never seed crabs try
to get out of the w-ater like they did lnst sun1mer and summer
befon~ last. I never seed them do that before.
Q. Have you seen i.n the past weather just as hot as those
times?
A. I have seen it so hot I had to stop cra.bbing.
Q. At those thnes did you ever see crabs climbing out of the
water beforP. ~
.
A. N c1. sir, never did. 'fhey always stayed at home.
Q. Uncle Henry, did I ask you did you notice any odor that
came fron1 the wa t«~r?
A. No. sir, you didn't ask me.
Q. Did you notic·e any odor that canw fron1 this \Vater"?
A. Yes, sir.
Q. Tell these gentlemen of the jury what that odor would
be like.
A. It was pretty had. Of course I didn't live on the river.
I lived on Cherrystoue road, but I was at the river every day
·and sometimes you w·oulcln 't have to go to the river to smell
it. You could s1nell it long before you got to the creek if the
wind happened to be East. I smelled it so long I got used
to it.
Q. How \vas it to work in ·uncle Henry?
A. Pretty bad.
Q. Uncle Henry, did yon see when the tide \'"'oulcl go out and
P.bb off the shore,-would you see any eYidences left on }.{r.
Steelman ~s shore from these waters'
page 237 ~ A. How is that.
Q. Last summer when the tide \Vould ebb out
and leave the shore harP. would there be any evidences on
l\ir. Steelman's shore of this 'vater ~
A. Sure.
·
Q. What would it bP.?
A. ~lost anything come down that creek on the water such
as those settlements such as pea hulls Hnd tornatoes and beets
and this san1e stuff I was telling- you about I didn't know
what it was.
Q. "'\Vas it a kind of a slime T
A. You might call it foam, but it was black and gray. I
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tried to dip some in the dip net, but couldn't do it, but it would
}P.ave all that sort of stuff on the flats when the tide would go
down.
lVIr. Nottingham: Witness with you.
CROSS

EXA~iiNATION.

By ~Ir. Mapp:
.
Q. Uncle John, this foam you are talking about. Did it
have leg·s to it? vVas it alive that you couldn't catch it¥
A. It didn't seem to be alive, but it was floating.
Q. vV as it as big as your hat?
A. It would co1ne down about as hig as my hat. The creek
would be alive with it.
Q. All over the creek Y
A. Not all over the creek, hut you knowQ. No, I don't know. That is just the difference. You say
you never saw so many crabs crawling up on the shore in
your life?
'
A. I didn't say I saw any crawl on the shore.
page 238 ~ Q. I thought you did.
A. No, sir, on pilings.
Q. You saw a lot of them?
A. Yes, sir, a good many of them.
Q. That occurred right along all during the summer?
A. vVell it was more in the month of the crab shedding
season, July, June and .A.ugw;;t, along· like that.
Q. You saw that in June rig·ht along?
A. I didn't say I saw it in June right along and can't say
in June. I have seen them in the crab season.
Q. When is crab season?
A. I mean shedding crab season. Crab season starts this
month.
Q. Your sheading crab season, when is that?
A. About the 15th of l\fay, something like that.
Q. You noticed ton1ato peelings and things like that in
there. vVhen did you first see that~
l\.. I don't know, sir.
Q. Your best tin1e. When last snn1mer did you first see
tomato peelings f
A. I ren10mber seeing- it last summer and summer before
·
~
last.
Q. Can you tell whether June, July, Aug·ust, or all three
months, or what~
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A. I think I seed some of it all three of those months.
Q. You saw tomatoes and peelings all three months¥ [A.] I
wouldn't say I saw tomato peelings and bean hulls the month
of June or the month of August nor the month of
page 239 ~ July, but I have seen them during the summer.
Q. You say you would see crabs crawling on
logs, but there wasn't enough crabs in the creek for you to
catch?
A. Not enough for me to make a days work on.
Q. When was the last time you shucked oysters for ~fr.
Steelman?
A. I.-~ast week.
Q. Did you shuck for him during· ],ebruary of this year~
_ A. Well I have shucked for him practically all the season,
with the exception of three weeks home sick.
Q. Did he or not shuck some of these very oysters you are
talking about during February of this year and sell them to
the market?
A. No, ~ir, not the oysters he brought for us to try.
Q. Did he or not shuck some of these oysters right above
low water mark and ship them during February?
A. No, sir.
Q. ~lu~re did he get these oysters from he brought in to
you?
·
A. I don't know where he got them. I think he got them
on the shore.
Q. Did you see him get them Y
,
A. Yes, sir, I seen him picking them up, .that is some or
them.
Q. Did he get them above low \Vater mark?
A. Around the edge of low \Vater mark. He g·ot some of
them fhere.
Q. Did you see him get any oysters above low water mark!
.A. Yes, sir.
page 240 ~ Q. Are you stil1 ·working for lVIr. Steelman f
A. Yes, sir," when T am 'vorking any at all.
Q. He is the only person you work for Y
A. Can't work for but one at the time, l\1r. 1\iapp.
Q. He is the only person you have worked for for about
two or three vears?
A. No, sir:·last year I shucked oysters for 1\fr. Ballard in
Norfolk, winter before last.
Q. I thong·ht you told ~Ir. Nottinp:han1 you had been working fo1! Mr. Steelman three years T
A. I did start in, but had to g·o to Norfolk on account of

..
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my daughter being sick and stayed over there the rest of the
season.
Q. But you are working for Mr. Steelman now when you
work for anybody 1
A. Yes, sir.
l\{r. }lapp: . That is all, Uncle John.
l\{r. Nottingham: Stand ~side.
And further this deponent saith not.
ED BUR.TON, colored,
a witness on behalf of the plaintiff, being first duly sworn,

testified as follows :
DIRE·CT EXAl\tiiNATION.
By ~Ir. Thos. H. Nottingham!
Q. Ed, state your name pleaRe!
A. Ed Burton.
Q. Where do you livef
A. Cobbs.
page 241 } Q. "\Vhat is your occupation?
A. Occupation at the present time waterman.
Q. How long have you been working on the 'vater?
A. Commenced working on the water in 1936 for 1\!Ir. Baldwin.
Q. Ho'v long have you 'vorked for l\tir. Baldwin Y
A. SincP. Aug·ust 1936 up until the present time.
Q. Where did you work bP.fore that~ Did you work on the
water before that?
A.. Not in the su1nmer ~eason. In the 'vinter I worked for.
Mr. Theoron Han1pton and Mr. Fitzhug·h.
Q. "\Vhat work did you do for 1\fr. Baldwin'¥
A. Anywhere he put me.
Q. On the crP.ek?
A. On Eyre flail Creek.
Q. Is that the part wl1ere ]rfr. Baldwin and l\tir. Steelman
have their oyster ground T
A. I crabbed for him and wP.en I wasn't crabbing I was
working on l1is oyster ground nnd clam ground also. Any~
thing they told me to .do.
Q. ']~hat is right thPre, 1\{r. Steelman on one side of the
, cl1annel and Mr. Baldwin on the other in Eyre Hall Creekf
A. Yes, sir.
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Q. "\\1J1at was the condition of that water during- the summer of 1936 and U1a7, last sumn1er and sun1mer before last~
A. Su1nn1er before last it wasn't so bad. It was bad at
tirnes sumnier before last. Didn't appear to show as much
as last sum1ner. Last summer it was bad at all times after
the 20th of 1\iay up until October. It was bad
page 242 ~ all the time, filthy slin1e and stuff. It 'vasn 't fit
for nwn to work into. At times I 'vould tell the
n1en I 'vas working' with we would get woulrll}et 1ny boots, because I would start digging barefoot and I was afraid I would
breuk out in bumps.
Q. What caused that filth?
A. I could see tomato skins son1etin1e and whole beets at
ti1nes, pea hulls, bean hulls and different things floating
around on the water.
Q. "\Vhat was the condition of the oysters and clams up
there of l\Ir. Baldwin's and :Mr. Steehnan 's and l\fr. Lewis'
in that crP.ek, if you know, during 1937?
A. I couldn't tell you about l\ir. Steelman's altogether,
but l\fr. Baldwin's was in very bad shape. I couldn't answer
on ~fr. StPeln1an 's. l\fr. Baldwin's 'vas in very bad conclition.
Q. As far as the odor w~nt, it was the smnc on 1Tr. Baldwin's and l\f.r. Rteehnan 's shores"?
A. I suppose it was, on adjoining shoals.
Q. I n1ean the condition as it came from the branch it would
affect the whole creek the ~an1e?
A. When the tide was coming in the odor wasn't so bad, but
at the tiine of dead low 'vatPr that was the tinlP. the water was
so had. Sometinws the water would bP. the color of beets
and sometimes beans and settlement and foam and dead fish
mixed Ul) into it.
Q. Yon said along in 1\{ay until October. Was the water
like that when the V\TPbster canning factory wasn't running
during the winter time?
page 243 ~
A. Not at the first. I con1menced crabbing on
the '9th of May, last year, and I runned out up the
creek the first day right where that settlement and stuff come
out of. I didn't have any success like anything catching crabs.
I think I caught onP. basket, the next day I didn't catch anythinp;, then I come out the creek a while and ·went crabbing
on the seaside.
Q. How was the water during December and January¥ Did
von see that same condition then?
~ A. Not any at all.
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Q. VVere you in that creek any at all prior to 1936 before
·
yon went with J\ilr. Baldwin 7
A. Not in Eyre liall ~Creek, unless I went to fish. I used
to go down there some days and go fishing.

l\Ir. Nottingham:

Take the witness.

CROSS EXAlVIINATION.
By J\llr. nfears :
Q. Ed, you say you started work what time in the creek?
What timP. last year?
A. In August 1936.
Q. vVhat time did you start working in 1937?
A. The wholP. year. I never lost a day.
Q. \Vhat did you do when you first started in January?
A. Vl orkeel around the oyster house and hauled oysters
and tong-ed clan1s and dug· ch~n1s, packed what orders was to
g·o out and anything I was told to do.
Q. \Vhat did you do next?
A. After that I helpP.d build crab floats.
page 244 ~ Q. You say you started crabbing on the 9th of
May?
A. 9th of lVIay I think last year.
Q. And l\Iay 20th was whP.n this bad odor started?
A. I didn't say any certain date. l\Iay 20th or 30th I said.
It was May when I first smP.lled it.
Q. What did you see come down there, what kind of vegetable and what trash and things of that kind did you see come
through the creek f
A. \Vhole beets, settlement from beets, bean hulls, tomato
skins and any filth you want to see come do'vn anywhere come
1n there.
Q. Did you see any whole tomatoes?
A. Not any_ g-reat quantity. Sometimes I would see one
1nashed that would come throug-11.
Q. Did you see many whole beets~
A. Several of then1, because I would haul them up to the
bovs and sav "Lets have beets for dinner''.
Q. That c.ontinued through the whole year of 1937 you saw
thrse thing-s there Y
A. Not through the whole year, throug·h the canning season. After canning· season the water got calm and you didn't
.. see it.
Q. After you stopped crabbing what did you start doing~
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A. Culling· oysters and packing and such as that and
through thP same time I tended their crab~ing.
Q. You got up oysters as soon as the oyster season was

onY
A. I said I

~;ot up oysters when I was called. I did the
packing in the house and culling· when they were brought in
the house.
page 245 ~
Q. When the oyster season started in September you got oysters up?
A. No, sir, I was crabbing then.
Q. When did you start getting· up oysters f
A. I just got them when I was told to tong.
Q. You got them up during 19371
A. Sometimes when I was called a day to go tong I went
out.
Q. You got those up on 1\{r. Baldwin's oyster ground~
.A. Yes, sir.
Q. And that is right opposite ,l\fr. Steelman's ~
A. Some is and some isn't.
Q. Did you also get up some clams?
A. Got up any time I was sent out to get clams.
Q. And l.Vfr. Baldwin shipped oysters and clams that were
gotten up in this ground right near 1\fr. Steelman?
A. Sometimes he would and sometimes he would not. Some~
times he co·uldn't. Plent.v of thnes I would carrv them in.
I generally sample anything before it is packed.· "'r carry a
_knife in my oyster float. If he isn't right· I carry them to
Mr. Baldwin. "Is this oyster sufficient to ship? No." I
wouldn't usP thP.m. Plenty times we had to g-o up Eyreville
Creek. The other was too filthy. I wouldn't feed my dog
with some of them they g-ot off. thP shore.
Q. If you saw any bad oysters you would show them to
1\rfr. Baldwin f
A. Yes.
Q. Did Mr. Baldwin ship some shucl{ed and some barrel
stock?
A. He has been buying them all the year.
page 246 ~
Q. Those you got up'
A. No, he didn't g·et up any shucking· stuff.
Q. Did you get up barrel stuff¥
A. I didn't get up oysters. I don't kno'v what he done
with them.
· ·
Q. You got up oysters on that bed from time to time?
A. I don't know what bed.
Q. Didn't you just tell this jury you got up oysters when
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Mr. Baldwin told you during 1937 opposite the Steelman
oyster g-round Y
·
A. I said I got up oysters for 1\tir. Baldwin on his ground,
but when I got them up for him I most generally went to
Eyreville Ci·eek.
Q. Did you ever see anybody come and buy oysters and
clams from ~fr. Baldwin in 19377
.
·
A. Well I don't know whether I seen anybody come down
to buy especially. I packed them and he sent them to the
station and shipped them.
·
Q. And these came right off that ground 7
A. I don't know.
Q. You do know. They can1e right off that ground you
say oysters weren't fit to grow in.
A. I didn't say they come off that ground. I said I went
up Eyreville Creek and tonged them.
Q. That jury heard you say it.
A.. They never heard me say I got them off there.
Q. Did you catch any crabs on 1\'Ir. Baldwin's shore?
A.. I have caug·ht several on ~Ir. Baldwin's shore and outside both.
page 247 ~ Q. What did you do with them?
A. Fed terrapin with some of them and some
I carriP.d in to him.
Q. ·They were sold for eating?
A. I don't kno'v what sold for.
- Q. The crab bP.ds were right in the drain?
A. Not many of the crabs he put on the floats were sold
for anything, because they died.
Q. But they were put in crab floats right where you say
the water was so bad Y
.A. No, sir, not where the ·water wa~ so bad, but it was bad
enough everywhere ou tlH~ whole creek. It was so filthy that
you or no other man that could do any better would work
there.
Q. You did work there?
A. I couldn't do anv better.
Q. And you did woi·k through the fall of 1937 in this very
area that was so bad it wasn't fit for human beings to work
in?
A. I worked 'vhere he went me.
Mr. J\IIP.ars: No further questions.
1\fr. Notting·ham: Stand aside.
And further this deponent snith not.
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LUCITJS V\TESTCOAT,
a witness on behalf of the plaintiff, being-_ first duly sworn,
testified as follows :

DIREC'r :mX.A.i\'IINATION.
By

~fr.

Thos. II. Nottingham:
Q. Yo-qr nanw is Lucius Westcoat?
page 248 ~ A. Lucius .Notting·ham vVestcoat.
Q You arc a son of JVIr. Vv. H. vVescoat who
testified yestP.rday, and n brothPr of Harold \Vescoat ¥
A. Yes, sir, that is rig-ht.
Q. You and your father and brother are engaged in oyster
and clam business in ·Cherrystonc creek, are you not 1
A. Yes, sir.
Q. How old are you, LuciuH ~
A. Twentv-seven.
Q. How long have you known Cherrystone Creek and the
oysters and clmns and creeks of Chen:ystone Creek?
A. I 'vould sayQ. Ever since you were a boy?
A. Yes, fifteen or twenty years ago.
Q. Born and raised right there, were you not¥
A. Yes, sir.
Q. Live there now?
A. Yes.
Q. In fact you are just across the creek from !fr. Steelman,
aren't vou?
A. Yes, sir.
Q. Have you been actively engaged in the operation of this
oyster business and handling and looking after oysters and
clams f
A. For my father, yes.
Q.. Some for you1·self f
A. I have some, but I haven't shipped any in the last year
or two.
page 249 ~ 9· As a matter of f~ct, you are hauling oysters
dally to Norfolk for lnm and in the creek looking
after them?
A. Yes, sir.
Q. How long· have you known Eyre Hall Creek¥
A. A.ll my life.
Q. IIave you been frequently there T
A. I ha-vP. been therP quite a number of times, yes,· sir.
Q. I believe it has been in testimony by your father and
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brother that your father had this ground of ~1:r. Steelman's
prior to his getting it? .
A. Yes, sir, I worked up there.
Q. Prior to 1936 what was thP. condition of the water there
and condition of the oysters your father grew over on· that
rreek?
A. Our oysters were good.
Q. Was that ground of 1\fr. Steelman's recognized by yourself, your father and brother and other people as good or bad
oyster ground~~
A. Good oyster gTound because it was hard bottom.
Q. Do you know 'vhat the condition of those oysters have
been since 1936 over there, !vir. Stecln1an 's, and especially
1937, last year?
A. YP.s, sir, they werP. rig~ht bad ..
Q. Describe to th~ jury. Were. they fit for sale and use!
A. I wouldn't sav so.
Q. Have you examint~d some of thera f
A. Yes, sir.
Q. The oyster you saw you didn't think fit for
page 250 ~ sale ·f
A. No, sir.
Q. Did you examine them between hig·h and low water mark
on 1\{r. Steelnwn 's shore?
l\.. \Ve II, no, I didn't.
Q. '\There were they?
A. They Wf're between hig·h and low water mark?
Q. Yes.
A. I would say the oysters I examined some on my father's
gTound 'vhere 1ny brother and lYir. Steelman planted together
and some on lYir. Steeln1an 's ground up in the creek.
Q. What was the condition of them?
A. 'l'hey were yellow.
Q ..A.nd fron1 their appearance were they fit for consumption and food~
A. No, sir.
Q. Were you over there in the Run1n1er last year, 1\fr. Wescoat~

A. Yes, sir.
Q. 1\That was the condition of the creek, the water in that
creek, at that time?
A. It was discolored.
Q. Was it like the other water in Cherrystone Creek?
A. No, sir.
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Q. Did you see any water like that anywhere else around
Cherrystone Creek except in Eyre Hall Creek T
A. No, I did not.
· Mr. Nottingham: Take the witness.
page 251

~

CROSS EXAMINATION.

By Mr. Mapp:
Q. Ivir. Wescoat, did you exa1nine any oysters of ~Ir. Steelman's above low water mark last year 7
A. Yes, sir.
Q. I understood you to say a minute ago you examined
some that sameA. Off my father's ground and 1\'Ir. Steelman's .ground.
Q. That is right.
A. Those off my father's ground were below low water
mark, and those that came off Steelman's ground was above
low water mark .
.Q. On Mr. Steelman's propertyY
A. Yes, sir.
Q. What time 'vas it you examined them Y
A. Last year?
Q. Yes.
_
A. I can't know exactly what time. It was the first of the
· season, I think, around .September.
·
· Q. Yo.u liv~ right there by it, don't you T
A. Just across the creek.
·
Q. Your father's floats and all his oyster grounds of 400
acres ai..e right there near this Y
A .. Yes, sir.
Q. Nearest ground to this f
A. Yes, sir.
Q. About how far is your father's ground from this
ground?
A. It adjoins it.
page 252

~

1\{r.

~lapp:

'Tl1at is all.

And further this deponent saith not.
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FRAN!{ BELL,
a witness on behalf of the plajntiff, being first duly sworn,

testified as follows:
DIRECT EXAMINATION.

By

~Ir.

Quinton Nottingham.:

Q. Mr. Bell, were you called by !:Ir. Webster in the sum-.
mer of 1937 and in response to his request did you go to his

plant?
A. Yes, sir.
Q. Did you under his supervision and his showing you go
throug-h the plant and look at his waste disposal?
A. Yes, sir.
Q. Do you rP.call what he was canning at the time?
A. Yes. sir, I recall his canning· beets, Mr. Nottingham.
Q. What was the color of the water, ~Ir. Bell, that was
leaving his plantY
A. It was red, the color of beets.
Q. Did you also after doing this go in company with him
and Mr. Goffip;on and ~Ir. Roscoe Walker and some of Mr.
Webster's employees to Cherrystone Creek?
A. -Yes, sir.
Q. On your way to Cherrystone Creek did you stop where
this ditch }A ads under the highway and look at the water 1
A. I recall 've slowed up so1ne there, ~fr. Nottingham.
Q. Did you slow up enough to see the color of the water! .
A. Yes, sir.
page 253 ~
Q. "'What was that?
A. Still the color of beets, maybe not quite as
red.
Q. You could see that without stopping?
A. Yes, sir.
Q. When you got to Eyre Hall Creek do you recall whether
it was low or right much tide in the creek?
A. I rP.call it was ebb tide.
Q. The first time you went with Mr. Webstert
A. I be.!( your pardon. No, I am not certain, ~Ir. Nottingham, about it.
Q. Have you talked with Mr. Roscoe Walker about the
tide!
A. Yes, sir.
Q. Is he certain about what tide it was f
A. Yes, sir, I think he is.
Q. Was. thP.re~ irrespective of what tide it was (I don't be-
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lieve you :2.'0 on the water very much) was there considerable
water in the creek at the tin1e you went with l\Ir. Webstert
A. I understood 1\ir. Walker to say about three-quarter
flood tide.
Q. 'Vhen you went to Cherrystone Creek at that time all the
conditions you could observe were all rig·ht, were they?
A. Yes, sir, so far as I was capable of knowing.
Q. Now after that were you later call~d by ~Ir. Baldwin
and requested to come to Cherrystone Creek 1
A. Yes, sir.
Q. Did you seP. anythin~ that was different at that time
from what it was at the timP. 1\tir. 'Vebster had
page 254 ~ previously gotten you to go there Y
A. l\fr. Nottingham, I recall possibly not quite
as much water in the creek.
·
Q. Did you observe anything· on or in the water that wasn't
present at the time Mr. Webster got you to go there?
A. Ther~ were so1nc small fish floating on top of the water.
Q. vVere there larg·e quantities of those all over the water 1
· A. \V ell, right many.
JV[r. Nottingham: '\VitnP-ss with you.

CROSS EXAl\IIINATION.
By 1\lh· ..T. Brooks ~lapp:
Q. l\llr. BPll, you are one of the Supervisors of N orthampton County, are you not 1
A. Yes, sir.
.
(~. And the other two supervisors are l\lr. J{emper Goffigon,
Jr., and JM:r. Roscoe vValker, are they notf
l\.. Yes, sir.
Q. When l\Ir. vVebster got in touch.,vith you and the other
gentlemen did he explain to you he was getting you because
you were supervisors?
A. Yes, sir.
Q. ·Where did you gentlemen meet that morning~
A. In 1'fr. vVebster's office.
Q. Do you know whether he tried to get hold of 1\Ir. Baldv.in bP.fore going to this creek T
A. 1\fr. Mapp, my mind isn't clear on that.
nage 255 ~
Q. ·You do remember going down and looldn~
at the screen where it drained through!
"A. Ye~, sir.

---.-~
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Q. At whose suggestion was that, if you r~all, one of yon
g·entlemen, or Mr. "\Vebster, or whose?
.A. I would. say it was Mr. Webster's.
Q. When you got down there the plant was operating· at
that time and they were canning beets?
.lt. Yes, sir.
Q. Mr. N otting·ham asked you the color of the water that
went through there and you said red 1
A. Yes, sir.
Q. Did you see any solid matter go through the screen or
pass on out in the drain that finallv ended up in the creek'
A. No, sir, did not.
·
··
Q. When you left there you went to the main state highway where that drain goes under the bridge?
A. Yes, sir.
Q. At whose sugg·estion, if you recall, did you go there?
A. l\ifr. "\Vebster 's.
Q. He took you there and stopped and-

lVIr. Nottingham: He testified they slowed up, but did not
stop.
·
A. We slowed 111) to see the color of tl1e water.
Q. .L-\nd from there you 'vent to Eyre Hall Creek¥
A. Yes, sil·.
.
·
Q. If I understood you correctly, on this occapag·e 256 } sion you do not remember yourself how the tide
was, so will not aRk about that, but you couldn't
see anything 'vrong so far as you could judge in Eyre Hall
Creek or Cherrystone Creek 7
A. Nn, sir, not with l\fr. Vl ebster.
Q. A.bout how long after that was it before you ·went back
at the request of ~Ir. Baldwin?
.l1. I would say, 1\{r. J\fapp, about two weeks.
Q. All three of. you gentlemen go back with Mr. Webster?
A. No, just J\tir. Goffigon and myself.
Q. When you went back with l\fr. Baldwin did you go about
to the same part of the creek you had been before? ·
A. To the same place.
Q. Now you told 1\fr. Notting·ham that the difference you
saw was that you saw quite a few,-I think that was your
Ian 0o·ua 0O'e.
A. Right many.
Q. Small fish floating on the water.
What kind of fish
'vere they, Mr. Bell 1
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A.

I couldn't say, they were small fish_ {indicating 5 in.).

Q. Did they all seem to be the same kind of fish 1 Could

vou tP-ll that?
.. A. Yes, sir, all the same kind. They weren't all one size.
Q. Mr. Bell, have you ever been around the water much T
A. No,' sir.
Q. You don't· know much about the watP.rt
A. I am not familiar with it.
.
Q. Now, apart from that, was there any difference at all
you could see in Eyre Hall Creek and Cherrypage 257 ~ stone Creek on that visit and the time you went
with 1\{r. Webster there?
A. I don't think there was any difference at all.
Q. 1\fr. Bell, did you notice any offensive odors of any kind
whatsoever 7
A. No, sir, we didn't on either trip.
Q. How was the weather then, hot or how?
A. It was July weather, around 11 or 12 o'clock, I would
say, during the day.
Q. Right at the hottest time in one of the two hottest
months we have f
A. Yes, sir. I can't say it was the hottest day we had.
Q. But it was in the hot season t
A. Yes.
Q. Have you any recollection about the weather, whether
it "ras hot that day?
A. It was hot that day.

By 1\{r. Nottingham:
Q. Do you know why 1\{r. Roscoe Walker did not go with
you tl1e second time Y
A. I can't say positive, 1\{r. Nottingham. I don't think
they could g:et in touch with Mr. Walker maybe by phone,
but I am not positive about that. .
Q. But that is you:r recollection 1
A. Yes, sir.
1\{r. Notting·ham: That is all, thank you 1\tlr. Bell.
And furthP.r this deponent saith not. '

·r...

G. L. Webster Co., Inc., v. Emory J. Steelman.

229

page 258 ~

.
LARRY MATTHEWS,
a witness on behalf of the plaintiff, being first
duly sworn, testified as follows:
DIRECT EXAMINATION.

By }ffr. Quinton G. Nottingham:
Q. What is your full name?
A. Larry ~Iatthews.
.
Q. Where do you live, Larry?
A. Cherrystone Creek. ·
Q. On whose property do you live'
A. Emory Steelman's.
Q. IIow long have you lived on ~{r. Steelman's property
and worked for Mr. Steelman~
A. I worked for }fir. Steelman ten years. I have lived on
his property ever since he has been on Cherrystone Creek.
Q. Larry, will you look at these pictures and tell us if you
took those pictures?
A. Yes, sir.
Q. Larry, what do you do in your work for lVIr. Steelman?
A. I pack his clams.
·
,
Q. La~-ry, do you live as close to the 'vater as Mr. Steelman
does?
·
A. Very little difference.
Q. A little closer up to the head of the creek1
A. Quite a bit closer to the head of the creek.
Q. What were the conditions of the waters in Cherrystone
Creek during last summerY
A. During last summer it was hardly fit. for a hun1an being
to work.
page 259 ~ Q. Did you have to work out there on the clanis
during the summer~
A. Some. _Not so much.
Q. Larry, explain to these gentlemen what you mean by
it wasn't fit to work in.
A. Well, during the hot weather when it is so hot down
there all those odors around there, it just seemed like you
couldn't stand it, V\7hen it is hot it is bad enough, bnt when
it got like that you felt like you couldn't stand it.
Q. Larry, would that be the case on some of the days or
son1e days a let up f
.
A. Quite a bit of difference. Some days a lot worse than
others.
Q. Son1e days would it be practically free of odor 1 .
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A. Some days, yes, sir.
Q. Have you been working with ~Ir. Steelman tending clams
for him, packing then1 for him, for about ten years?
A. Yes, sir.
.
Q. N o,v, before last sumn1er how was 1936, the year before

last"/
A. 1936 you could notice some of this particular odor, but
couldn't figure out what it was at first, but it was enougl1
to he uncomfortable.
Q. "\V"hat was the condition of the water?
A. N oticccl it getting bad and noticed the slime· getting
on it.
Q. Did you notice any vegetable 1naterial on it, Larry?
A. In what year~
page 260 ~ Q. In 1937.
A. In 1937 I did.
Q. How about 1936~
A. I did not.
Q. Now, Larry, before 1936, the summer before last, what
was the condition of the water in Cherrvstone Creek before
that?
·
A. Before that I think the water was as good as it was anywhere.
Q. Where there any odors there?
A. None that I ever knew a bout.
Q. Now, Larry, not only while working in the 'vater, but
when you were in the cla.rn house and· working in the clam
house or up around l\Ir. Steelman's house, were there any
odors at those places?
A. At times.
· Q. Explain to the jury what you mean by at times, what
times?
A. The main time would he early mornings and on certain
mornings would be the 'vorst of it.
Q. When the 'vind ''ras blowing?
Mt\ Mears: Now, Mr. Nottingham, just ask hiln the ques.
tion. Don't lead him.

Q. Suppose there 'vas no wind blowing at all, Larrv, how
"
would the odors be at that time~
A. That 'vould be worse than anv time. That is when 've
had it the 'vorst.
·
Q. If the wind blows from the East how would that be~
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A. It would be bad.
Q. How ab~ut from the South?
A. You might smell it a little. You could smell
page 261 ~ it all the time, practically, unless the wind was
blov.ring· from the V\rest.
·
Q. Now, Larry, in putting clams out in the floats and floating the clams last sumn1er where did you ·keep your floats 1
.li. vV ell, we kept them different places.
Q. Where were the different places you kept them, Larry?
A. vVe kept them outside of the terrapin pen and put the
floats up in the high 'vater mark. .
Q. "\Vhen you .kept the floats next to the terrapin pen what
were the conditions of your clams and things then 1
A. \Ve would go to fork up clams and it would be like forking them out of a 1nud heap, just mud and slime.
Q. When you moved them up next to high water, in reference to ~{r. Steeln1an 's house or any house on the shore, where
would you put them~
A. Next to the watch house.
Q. That is further out of the creek than the clam house?
A. Further out.
Q. vVhen you moved thCin next to high water what condition did you find there'
A. \Vhcn the tide would ebb off it would leave these floats
'vith silt and sP.ttlement on them and it would dry on them
and all through the whole heap of clams would be rotten.
Q. After you found that conditi.on there what did you do
'vi th the floats then 1
l'~... Put them back in the channel.
Q. Put them back in the same place¥
A. Practically.
pag·e 262 ~ Q. Larry, ordinarily, I mean by that in yea~·s
before 1936, from the time you put clams in a float
until you handle thmn what is the average natural expectant
death rate or the los sage?
A. That is taking them off the flat you mean?
Q. From the time you put them. in the float. Not where
you are planting them on the ground.
A. It is very little.
Q. vVhat would you say, what percentage or how many out
of a hundred, or how "'onld you say the death rate would be?
A. Two or three per cent 'vould cover it good.
·
Q. What would you find to be the lossage from the time you
put them in the floats and carrying then1 to the house and
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packing them last year during August, September aucl October?
A. Well, the worst of it was out in the channel, and that was
easy twenty per cent.
Q. When you took these clan1s into the house to pack them
what condition would they be in?
A. 'J.1he clams would be weak and if you packed them and
let them stay there a few hours during· the signing season
they are signing all the time and they would spit out whatever was coming out of the creek, whatever was canning or
'vhatever you sa'v coming out.
Q. Larry, did you see any effect this water had on fish or
crabs?
A. I did.
Q. Tell this ju1·y what you saw.
A. Well quite a few times we noticed these little fish going
up in the creek. 1lve could watch them on the flood
page 263 ~ tide and we could see them jumping and when the
· tide would turn you would see them coming out
on their back dead.
Q. You spoke of the water going up with the flooil Hde, what
effect would flood tide have on the water in front of 1\fr. Steelman's place?
A. I don't believe I quite caught that.
: Q. Ho\v would the water be in·front of 1\Ir. Steelman's place
as it ran flood tide for a little time until it started ebb tide 1
A. As soon as the tide l.lad time enough to back the water
up that was coming out it was as good as it ever 'vas, seemed
to be.
Q. Larry, is this the kodak you used in taking those pictures?
A. Yes, sir.
Q. Now, Larry, in the last two years have you seen any
effect that this water has had on the paint on the boats a11d
houses on the water?
A. That I have.
Q. Tell this jury what effect it. has had.
A. It seems to turn it another color and looks like it is going
to take it off, but it didn't.
...
Mr. Nottingham: Witness is with you.

'"'1
I
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CHOSS EXAMINATION.
By Mr. Mears:
Q. Larry, what would you do with these clams you carried
to the clam house?
·
A. From where¥
Q. vVhen you got them off the clam bed and carried them
to the oyster house¥
page 264 r A. When 've take them off the bed we put them
on the float to keep until we needed them.
Q. After you took them out of the float and carried them to
the house?
A. vVe pack them.
Q. You. then pack them and ship them?
A. Sometimes. Sometimes we spread them on the monitor
and let them dry.
.
Q. But those same clams that came out of the water that
was so filthy~
.A.. Yes, sir.
Q. Did you ever tell the people who can1e there to buy them
they were no good'
A. I never saw none of them.
Q. Did you ever hear lVIr. Steeln1an tell them "I want to
sell you these clams, but they aren't fit to ea.t because them
came out of filthy water"?
·
A. I never heard him.
Q. But he sold all he could sell 7
A.· Yes.
Q. And he recommended them as good clams t
A. I don't know about that.
J.{r. 1\{ears: I have no further questions.
Mr. Nottingha1n: Stand aside.
And further this deponent saith not.
page 265

r

JAl\tiES L. RICI-IARDSON,
a witness on behalf of the plaintiff, being first
· duly sworn, testified as follows :
DIRECT EXAMINATION.
B.y 1\Ir. Quinton Nottingham:
Q. · 1\rlr. Richardson, state your full name, residence and
occupation.

Supre1ne Court of Appeals of Virginia

234

J a1nes L. Richardson.

A. James L. Richardson, I live at Cape Chartes and I am
an insurance salesman.
Q. n·uring 1936 and a. part of 1937 were you connected with
the Health Deparhnent of Northampton County?
A. Yes, sir.
Q. During the sun1n1er of 1936 was the matter as to the
condition of Cherrystone Creek taken up by me as counsel
for ~[r. Baldwin and ~Ir. Steelman with vou and Dr. ~IcGill
and the Health Department?
~.
A. Yes, sir.
Q. )Vere you requested to do something to correct this condition~

A. Yes, sir.
Q. As a result of that did your Department go into it?
A. Yes, sir, we went do,,rn there and went through the
Webster factorv.
Q. After th~t did you come to me and inform me1\{r. l\!Iapp: Not \vhat he informed yon.

Q. After that did you cmne to me from the Health Office
and tell n1e what had to br done?

'V

~{r.

l\Iapp:
c object to what he told him.
The Court: Ask ·him w·hat was done.

page 266

~

A. "\Ve went there to see if there was a.nv sewerage going in this ditch. That was our 'purpose

there.
Q. )Vhat kind of sewerage?
A. Well sewerage fron1 the septic tank was what we \Vere
really looking for.
Q. As a result of your interviews with Jvir.
ebster was
your Health Departn1ent satisfied that this druinage condition would be corrected before 19371

'T

Mr. l\fapp: Question objected to, asking a witness if his
department was satisfied. Any statement l\fr. Webster made
let him testify to.
The Court: Just ask him what \Vas done.
1\{r. N ottinghan1: It actually wasn't done.
The Court : Just ask him that.
Q. Was the thing that the Health Department were told
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would be done prior to 1937 operations, 'vere_ they done by the Webster Canning Company~
A. Dr. l\IcGill as Health Officer informed me~ir. Mapp : - vVe object to what he inforn1ed you.
The Court: I think he can only testify what he did. He
is Sanitation Officer and I think he can testify to it.

A. :Mr. Webster didu 't tell me that anything would he done
at all.
~Ir. Nottingham: We would like to show by this witness,he is working in the I-Iealth Departinent-The Court: He can testify to what he knows, but he can't
testify 'vhat Dr. lVIcGill did or told him.
lVIr. Nottingham: Can't he,_ show that the
page 267 ~ Health Deparhuent by conversation with l\{r. \Vebster, if he had any conversation with lVlr. Webster,-what Dr. 1\fcGill told him he can't tell.
l\Ir. l\Iears: He just said he had no conversation with ~[r.
Webster.
1\Ir. Nottingham: I think we will wait until l\ifr. Webster
goes on the stand before questioning him further.
l\Ir. Mapp: "\Ve have no questions.

DR. "\VALTER CHIP:NIAN,
a witness on behalf of the plaintiff, being first duly sworn,
testified as follows:
DIRECT EX.Al\IINATION.
By 1\ir. Thos. H. Nottingham:
Q. Dr. Chipman, please state your nan1e, age, residence
and occupation.
A. Walter Chip1nan. I am associate biologist for the United
States Department of Con1merce, Bureau of Fisheries. At
present I am director of the laboratory at Yorktown and
living at Yorktown. I am thirty-four. ,
Q. Dr. -Chipman, 'vher<? did you attend school~
A .....t\.fter hig·h sehool I attended tl1e University of New
Hampshire for four years for a B. S. degree and 1najored
in zoology. Following· that I entered the University of Missouri in the zoology department for my Ph. D. At the end of
one year I transferred to the medical school and took a Ph. D.
in physical and biochemistry.
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Q. Since finishing at the University of ~Iissouri 'vhere did
you then go~
.page 268 ~ A. Even before I finished my Ph. D. I was employed by the Bureau of Fisheries. I continued
employment in the Bureau of Fisheries and still I am in their
employment and uiider work in the Bureau 've covered work
in all of the states East of the F~ockies I would say.
Q. In 'vhat line of work have you been employed and what
has been your work largely from that time to the present?
A. I started under Dr. Ellis, who is in charge of inland
waters and his major work is stream surveying and pollutio11.
After about two or three years I was sent to Ft. 'Vorth, Texas,
as director of a laboratory ther-e to study effects of pollution
on :fish. Following that I was transferred to oyster investigation and put iri charg·e of the marine laboratory at Yorktown to study the reasons for the decrease in oyster production in the York River and to make, if possible, reconlmeudations to bring the industry back.
Q. flas that been in connection with the pollution from the
pulp mill in the York River?
A. In the York River it was suspected the pulp mill was the
cause. We have completed to our satisfaction the first part
of the investigation and find that pollution is the trouble in
the York River.
.
Q. You still are in the York River and bow long been there?
A. Yes, sir, still there. If you wish the dates all the way
thro1:1gh I will be glad to give them.
Q. Just approximately. Just approxhnately how long have
you been there¥
page 269 ~ A. I have been at work in the York River since
October, 1935.
Q. So as I understand it you have been working with the
Department ever since you left school, that is the Federal
Department of Fisheries Y
A. I started in June, 1930.
Q. Approximately eight years Y
A. Yes, sir.
Q. While yon were at work in the York River and your
investigations there in determining the trouble were you called
to come to the Eastern Shore to make examination of the
waters in Cherrystone qreek and, more especially, a branch
of it which has been referred to in the testimony as Eyre
Hall Creek Y
·
A. In the summer of 1937 the Washington office sent me to
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Cherrystone Creek to investigate the cause of the fish death
and crab death. in that area.
Q. When did you come to the Eastern ShoreY Did you ~tate
the date Y Have you your record here?
A. The report I submitted to the Commission gives the date.
Q. Have you your report Y
A. I don't have one with me. I have it in my brief case at
your office.
Mr. Nottingham: To save time, this is a copy of his report.
Q. Now, Dr. Chipman, is this a copy 1 I don't know whether
the one you have is the original or not, of your report made
concen1ing your finding·s of the conditions as they existed
when you made e:x:aminations of the water on your visits
"
to Eyre Hall Creek and Cherrystone Creek Y
A. Yes, sir, that is a copy, so far as I can see.
page 270 ~ 'Q. Now when did you first come to that territory to make those examinations?
A. According to this report there that is the dates I reported to the Commissioner of Fisheries examination of the
water was made June 21st, July 12th and July 28th, 29th,
and 30th, 1937.
Q. This report you say was made to the Commissioner of
.
Fisheries of Virginia?
A. No, sir, this was reported to the Federal Commissioner
of Fisheries, Comn1issioner Bell, of vVashington.
Q. It is under his department you 'vere ·working :It that
time?
A. Yes, sir.
Q. Now will you please tell the jury what examination you
made, your entire investigation, and the results that yon found
relative to the oyster, :fish, crab conditions in that creek.
A. I came as mentioned in the report on several dates.
Perhaps I better discuss each one separately.
Q. I think so.
A. The first time I caine and looked over the situation in
company with Captain Taylor of the Virginia uom1nission
of Fisheries. I talked to various individuals, those who had ·
seen the fish and crabs that were reported as de~d---

1\ir. l\fapp: If your Honor please, 've object to any statements that anybody made to Dr. Chipman. Anything he
did and saw, however, we have no objection to.
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, A. I am telling you what I did.
Mr.

~lapp:

page 271

~

Your Honor, he said he talked to people that
had seen dead crabs.
The Court: Objection overruled.
:Mr. l\Iapp: We save the point.

A. In order to know anything about the situation I had to
talk to people and after talkihg to people I carried on investigations of the water as to ten1perature, general appearance
and ran some dissolved oxygens and decided at that time that
the conditions were not indicative of any, didn't give me any
story as to why the fish or crabs had been killed. I had my
own suspicions, but I had no evidence to tell me what had
brought about this condition. Perhaps it would be better
if I read the report.
l\fr. ~Iapp: V..Te object to his reading the report.
l\ir. Heath: "\Vhy can't he?
The Court: I don't know, ~Ir. Heath, it may be something
in there that isn't proper to cmne out in evidence.
l\{r. Heath: They can object to it when it does con1e out.
The Court: I think he bettor testify, but not read from the
report.
:i\ir. T. I-I. Nottinghan1: How about letting them look at
it and read it? It n1ay be he can't recall this report.
The Court: He can refresh his memory, but there 1nay
be something they object to and it will be ilnproper to get in.
lVIr. l\fapp: "\Ve are unquestionably going to object to it.
The Court: Just refresh your mmnory and testify.
A. At that time, the first trip, the cannery \vas washing
carrots and boxh1g them for shipment and from that I <"~ould
see no eft1uent that would be harn1ful.or cause any death and
I saw no other particular reason to tell me whv
page 272 ~ fish or erabs were being killed.
"
Q. "\Vhat date was that, Dr. Chipman '1
A. On June 21, 1937. Can I tell what 'vas told to rne 1
Q. No.
1\-fr. 1\-Iapp: We object to it.
Mr. Notting·abm: Any statements made to him by ~[r.
Webster I think are pennissible.
Mr. Mapp: No objection to anything ~fr. Webster tnld
him.
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A. I was thinking particularly of the reasons for the second trip, as to why I 1nade the second trip.
Q. Were you called upon to come back?
A. Yes, I was called to con1e back. The reason I was
called back was because conditions were reported back. The
date was July 12th. At that time I examined the material
in a ditch before it crosses the road. I have a note here that
it was slightly turbid and contained some vegetable tnatedal.
Q. You mean by that, Dr. Chipman, where it crosses the
1nain state highway?
A. Yes, sir, the paved highway.
Q. Did you make any tests of the waters at that timeT
.A. I examined the waters at several stations located in
the cove and in the inlet adjacent to the cove in which 1Ir.
Baldwin's oyster house is located.
Q. Have you a diagram you dre·w at the thne showing the
different locations that 'vere nun1bered and the points at
which the waters were taken?
A. I exa.Inined the stations located upon that. I have it on
a chart.
page 273 ~ Q. You say have a chart.
~{r. Nottingham: \Ve would like to show the jury where
]J.e did take these tests of water.
The Court: Any objection to that?
~{r. ~fapp: None a.t all.

A. The stations are numbered. This was taken as a section of the Coastal geodetic survey nu1p (Indicating to Jury).
This area bound by this line rnarks Cherrystone Inlet, according- to the map. This arm extending up here you ('Ull see
is Eyre Hall Creek, the one on which is located Mr. Baldwin's
oyster house and 1Vlr. Steelman's oyster house. ~l.'his line
here crosses the road, this is the higlnvay 1·oad, this a ditch
leading to the cannery. and this cannery of :Mr. G. ·L. V\7 ehster, Incorporated. This area bound by this line represents
Cherrystone Inlet. This boundary line of the cove or creek
is located about this position, #2, of 1\{r. Baldwin's oyster
house. Across the creek opposite is Mr. Steelman's. At
the head of this creek you see a line leading across here,
that is past this road under the 1·ailroad that comes along
the road here to the cannery of Mr. Webster. It comes along
there. ,
Q. Now, Dr. Chipn1an, you have explained to the jury the
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location. You have identified those as stations. How many
stations are there?
A. There are six stations, at that tin1e.
. Q. What does that mean, just explain to the jury what you
mean.
A. A station is just a location at which the smnple is
taken to examine.
Q. Were the samples taken in the creek 1
page 274 ~ A. Yes, sir.
Q. At those points indicated¥
A. They were taken to the p~ints indicated and at the outside area in Cherrystone Inlet on that. date, numbered one to
six, and all on the last of flood tide.
Q. That would be approxhnately at what, high tide?
A. Taken just before high water, or at high water, because
flood tide continues after high water.
Q. Will you explain to the jury what you did and what
your findings were?
A.' At that particular time water temperatures were quite
high. A temperature reported at station 1, which is located
above 1\!Ir. Baldwin's shucking house in this Eyre Hall Creek,
a temperature of 32.8, which in fahrenheit, which is the usual
way temperature is given, is about 91 degrees.
Q. Go right ahead.
A. The time of day was afternoon, late afternoon. Salinity,
the salt content of the water, ·was quite uniform through, out the whole area at that time and varied only from 29.97
to about 30.25 parts per thousand of salinity. Dissolved
oxygen was rather high. The oxygen ranged from 9.87 parts
per million to as high as 13.89 parts pQr million. I might
say in order to determine the reason or a cause for fh;h death
. ~t is neoessary for us to examine various factors. It is
very similar to what you have in practicing medicine as
an examination of syn1ptoms, and from tha.t you have to
.draw your own conclusion. I made another trip on .July 28,
29 and 30th. At that besides studying the horipage 275 ~ zontal distribution of the 'vater conditions I
studied also the changes occurring during period
of time at one location.
·
Q. Was the 28th, 29th and 30th the time you made tests
·
right along during the day and night?
A. The 28th I arrived in the afternoon. Made tests that
afternoon. The '29th tests were made starting about :4:55 in
.~the morning and again the tide in the afternoon. As I re-

..
G. L. Webster Co., Inc., v. Emory J. Steelman.

Dr. Walter

241

Ghipn~an.

member it was made every two hours, something Like that,
through that day at one station. But starting the 29th at
7:30 obserYations were made at station 2, which is located
at Mr. Baldwin's shucking house, until 8 :30 the following
morning, so as to coYer the thirteen hours of c~mplete tidal
change at that place.
Q. All right, sir, what were your findings at that time?
Mr. Nottingham: I don't know whether you object. He
has to read his report. We want him to give every one of
those findings and tl1e results.
1\1Jr. Mapp: He can refresh his memory, but I obj'ec.t
to his reading it.
The Court: He has been here for three days. He should
have refreshed his memory.
1\tir. Nottingham: The fig-ures are all different in there.
The Court : He e~n give those. .

Q. Give every one of your reports, the oxygen content and
temperature and ~verything as it was on those dates.
A. July 29, 1937, Stations Numbered 1 to 9, observations
reported early· mornings 5 :25 A. 1\L throughout
page 276 ~ the time until 7:40 A. M. Depths of the stations
· varied from about one foot up to about 5.8 ft.
Water temperatures ranged from 25~6 degrees to 25 degrees.
The Court: Dr. Chipman, transfer that in fahrenheit and
we will all know 'vhat it is.
A. 25 degrees represents temperature of 76 fahrenheit.
Salinity of the water at the various locations varied from
18.17 parts per thousand to 20.97 parts per .thousand. Dissolved oxygen in parts per million ranged from 0.80 of one
part per million to 5.36 parts per 1nillion. Observations at
the same stations at high water July 29, 1937, the f;amc
date,- time is from 12:15 until 1:35 P. 1\L, depths from 3 feet
to 7.2 feet. Temperature, it is approximately 78 degrees
fahrenheit, it varies from 25.8 to 26.0. Oxygen in parts
per million at the time of high ·water ranged from 6.16 parts
per million to 7.49 parts per million. Salinity 20.57 to 21.20
parts per thousand. Starting at 7:30 that evening at Station
2, located at 1\fr. Baldwin's oyster house, observations rnade
hourly until 8 :30 A. 1\L July 30, 1937. 7 :30 was the first
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of flood tide, 8:30 A. f..L starts the flood tide again. Depth
in feet gradually increased from 2 f~et to 4.9 feet at 1 :30
A. f..!I., the decreased to 8:30 A .. M. it was 2.2 feet. The
water tmnperatures starting at 7 :30 P. f.tt, ternperature at 28°
centi~YJ.·adn, decrPasing 27.2, 26.9, 25.6, 26.5, 26.2, 26.2, 26.0,
25.8, 25.8, 25.2, 25.8 and the last reading at 8 :30 26.0. ·Those
given arc half hour readings. There is a decrease of teinperature throughout the time. Dissolved oxygen in parts
per million starting- at 7 :3Q P. ~I. 6.73 parts per million.
Shows a falling off of dissolved oxygen at each half hour
to 6 :30 A. M::. Low reading in oxygen at the
. page 277 ~ bottom is 0.41 of a part per million. Salinity
following the stage of tide, rise in salinity 17.54
parts pP.r thousand to hig·h water of 20.52 parts per thousand, and a falling off on the succeeding ebb tide to 18:15
parts per thousand.
Q. Now·, Dr. Chipman, that is the findings, the technical
findings that you observed from sa.n1ples of the water at
different stations in IiJvre Hall Creek on those dates 1
·A.· I think those are.. the important ones that have to do
with it. That gives the sy1nptoms of what was wrong, if anything.
Q. Now·, during your observations there what 'vas the condition of that water there as you observed it 1 What did it
contain, if anything~
A. vVell, each tin1c it was different. First tin1e I arrived
it was flood tide. rather high, and I eouldn 't sP.e anything to
remark about the water. The second time it was Rligh1ly
~ore turbid, but aside fron1 that I couldn't see a condition.
This tirne it was also high water. The last time I visited and
watched the tides the water \vas turbid and contained veg·etable material.
Q. What do ·you mean by the water was turbid 1
A. You n1ight say cloudy, if you kno\v what I mear..
Q. And contained vegetable material?
A. Yes, sir.
Q. What type of vegetable material did you find in the
water, if you could tell?
Q. From the largest pieces I saw, pieces of tomatoes, whole
tomatoes.
Q. You actually saw tomatoes on the \Vater?
A. Yes, especially that early morning hours·
page 278 ~ \vhen I was watching the chang·es of tide. .Just
before lo·w water I watched these particles come

!I
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down and I followed them past the oyster house and watched
them turn and go back with the flood tide.
Q. Then it would go do·wn on the ebb and return on the
flood1
A. The last of ebb and first of flood.
Q. Did you examine or observe the ditch that lead from
the creek through the branch out to the vVebster Factory"? .
A. The afternoon of July 29, 1937, I examined the ditch
crossing the hard road and a ditch running along the railroad tracks right in the outlet of the canning plant.
Q. That is where the outlet running f1:01n the vVebster Canning Cmnpany, outlet for what~
A. Their waste ·water.
Q. That cornes. from the railroad track under this road
to the branch 1
A. It was flowing in the diteh when I saw it.
Q. Did that water contain vegetable tnaterial after it left
the plant going through this ditch and branch'
A. It did.
Q. In any considerable quantity, or not?
A. The water at that time was very cloudy and had a kind
of brick dust color and there were shredded pieces of tomato,-! judged it to be tomato,-floating on it and a. few
mashed pieces which I a1n sure were beans and cut tmnatoes.
Q. Pieces of cut ton1atoes. Was ·that evident all along
the water1
A. Of course it was more evident in the ditch
page 279 ~ running· along the railroad track. The ditch
crossing the hard road had the same sort of material in it. It wasn't quite as noticeable.
Q. Was that the same condition you found in the creek
in the water there?
·
A. The w·ater in the creek, as I said, was turbid and had
very few of these larger pieces. I didn't see anything like
that, of course.
Q. But did it co:ntain vegetable tnaterial?
A. It was pieces of tomatoes, the same n1aterial.
Q. Now, from your technical·finding-s,-Before I g·ot to that.
Do you know from your study and observation (you have
1Jeen in this for years) the quantity of oxygen content that
is necessary in the water to maintain fish and crab Jife'
A. The actual figure for any one animal or any one group
cmuiot readily be given. It varies with conditions.
Q. But can you tell from your study and knowledge of this
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condition when the oxygen content of the water is too lo\v to
. sustain any aquatic life, more especially fish and crabs?
A. The dissolved oxygen of the water as an individual of
what is suitable for fish lifeQ. What is that normally?
A. It is changing all the time, varies all the time.
Q.. .4ll right, go ahead.
A. From our tests of oxygen we can tell what would be a
suitable environtnent, an environment that would be apt to
kill fish u11der most conditions.
Q. Was the environment you found in that
page '280 ~ creek at the time of your examination concerning that report that you have given here such
as. would be suitable for fish and crab life f I believe you
better leave out the fish, just put crabs, oysters a11cl clams.
I

:Wlr. Mapp: Your Honor, all the crabs were cut out.
Mr. Heath: You allowed us to prove there were dead fish
there. vVe siinply want to show the cause for the dead fish,
not that we arc claiming any damage.
The Court: I don't think he can testify to that unless that
would cause the. death of clams and oysters.
A. Yes, sir, clams and oysters can be killed by suffocation
from lack of oxygen the satne as any other.
Mr. Nottingham: Read the question back to the witness.
I

'

I

Q. Was the environm_ent you found in that creek at the time
of your examination concerning that report that you have
given here such as would be suitable for fish and crab life?
J\fr. 1\fapp: vVe object to that question.
Mr. Quinton Nottingham: As a part of this damage ,we
.claim as damage of Mr. Steelman's home the shores being
lined with the dead fish. The odor is part of the damage,
• if your Honor please, because we have shown about the dead
fish.
The Court: I guess that is right. I 'viii overrule your
objection.
Nlr. Mapp: We save the point.
Q. Go ahead, Dr. Chipman, and answer that.
see while you were on the creek any dead fish?

Did you
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~

A. No, sir.
Q. You were not there at the time of any dead
fish~

A. No, sir.
Q. Your report with reference to fish is made from information that came to you about fish in that creek! ,
A. Fro~ my own observation as to conditions I was to
report to the Commission of Fisheries a report why the fish
had died.
Q. That is what I am getting at. What wa~ your report
and what were your findings relative to that condition 1
A. The reason I reported to the Comrnissioner and that I
· believe to be true, the low oxygen and linfavoral;>le environment to the fish and crabs and was the cause of death at the
particular times to which reference was made.
.
Q. What caused that condition of the low degTee of oxygen
content of the water as you have described, in so far as you
.
were able to ascertain from your findings?
A. Chai1ges in oxygen in the water results in various
things. Oxygen material we use in breathing. The ~arne
material is used by clams, oysters and fish is in solution in the
water, the amount taken in from the air in the solution.
It is varied, it varies with other factors, amount of other
materials present. The temperature is very important, the
temperature of the "rater. Cold water will take up considerable more oxygen· thanl war1n water. Other things change the
action of plant material in forming oxygen. Green plant Inaterial will change the dissolved oxygen content of the water
by the action of the green pigme.nt and chemical reaction
the same as takes place on land and son1e of· my readings
I found the dissolved oxygen to be extremely
}Jage 282 ~ high, over a hundred per cent saturated, and we
can have oYer a hundred per cent' because we can
have up as hig·h as two hundred per cent. The high oxygen
in the water at that time was undoubtedly due to the photosynthesis of the action of plant material in forming oxygen.
Q. What did that plant material consist of so far as you
·saw it in that creek of your findings there Y
A. I am talking- about a different type of plant material
than you are in that case.
Q. In other ·words, Dr. Chipman, I can't understand the
technical part· of it. Please state to the jury whether or not
your findings of t.l1is waste material coming down this branch
and emptying in that creek had any effect on the oxygen
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content of the water there which you say was such as would
kill oysters, clan1s, crabs and fish'
A. I \vas n10ntioning the ordinary ehanges from envi ronment and conditions on the dissolved oxygen. It can be
, changed front other acts of n1an in the sense of dumping·
such n1aterial as this into water and the reason as I sa:w it
.the oxygen reported being only a fraction of a part of a
million, reason for that the decomposite of organic n1aterial
most of "rhich \Vas coining frmn refuse of this cannery.
Q. vVas the cause of it 1
A. Yes, sir.
Q. If I understand from your last answer, Dr. Chipman,
that such material as you have described you found in the
creek and as is du1nped in that creek through this branch
from the canning company will take up in its process of disintegration so much of the oxygen content of
·page 283 ~ the water it isn't sufficient to 1naintain aquatic
lifef
A. Yes, sir. There is plenty of evidence of this frmn thereport of the odor and I smelled that odor myself m1d we
know that condition can only result from decomposition after
the water has lost its oxygen.
Q. Now, Dr. Chipman, did you go to the factory on those
visits and have a talk with ~Ir. Webster as President of
the \Vebster Canning Company V
A. The first visit. In fact one of the first thing·s I did
when I arrived \vas to g·o to see ~{r. 'Vebster and the plant.
Q. You went through the plant and saw it in operation1
A. Yes, sir, w·e were carried through the plant.
Q. Did you have any conversation with Mr. vVebster·t Did
you discuss with hin1 the matter of how the waste n1aterial
fr01n his operations was taken care of with reference to this
drainage'
A. Yes, sir, with him.
Q. Who was with you when you saw lVfr. Webster·f
A. Mr. Baldwin and Captain Taylor of the Virginia Conlmission of Fisheries.
Q. Did you tell 1\tir. Webster anything about your findings
or discuss with~ hiin,-When 'vas it you first saw 1\tir. \Vebster, when you first can1e over or at the end of your findings!
A. vVhen I first came over before I made an investigation.
Q. Did you discuss "rith him anything about this drainage
for his waste material?
A. Yes, sir, I talked it over.
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Q. Tell to the jury w·hat that conversation was and what
transpired there with ~:lr. Webster.
A. Vvell, he talked to us about the general situation as regards pollution and canneries and what
steps had been taken at .his plant to prevent any pollution
matter coming up and after telling n1e what he had done
there invited me to look through the plant and especially
to see the screening system they had, which I did.
Q. Did he make any statement to you at the tin1e about
correcting or changing tho system of drainage for his waste '
material~
·
A. He at that time was n1aking some changes and told me
about it.
Q. \Vas anything said about carrying any drainage in any
other direction at that time 1
.A.. He told me a report of his engineers at that time giving
possible ways of draining his plants waste separate of domestic sewerage, 'vhich doesn't enter into this case at all.
Q. N O\V, Dr. Chipman, did Mr. Webster at the thne of
those conversations tell you or make a statement to you that
he was sure if there was trouble in the creek that it was aresultpage 284

~

1\:fr. ~:lapp: vVe object to that question. He has a right to
ask hin1.
Tho Court : Let him get through the question. Don't answer it, Dr. Chipman, until he gets through.

Q. Dr. Chipn1an, will you state to the jury if at the time
of this conversation with ~lr. Webster he made anv state~
ment witli reference to being sure that tho trouble," if any,
'vas due to the lack of oxygen content in the creekf
1\:fr. l.VIapp:
please.
page 285

~

\Ve object to that question, if your Honor

Q. And further that that was the trouble that
canners generally had 'vith their waste material?

1\lr. 1\fapp: We object.
The Court: What is the objection?
1\fr. J\:Iapp: Bec.ause it is plainly leading. If he asks him
what ~Ir. Webster told himThe Court: That is just what he asked him.

•.
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Mr. Mapp: He asked a minute ago the talk they had, but
I don't think he should lead the witness.
The Court : You can answer the question.
Mr. Mapp: We save the point.
Note : Question read back to the witness.
A. Well, there are two parts to that question. Whether you
are talking about his immediate ditch or plants in general.
He did talk to me about both.
Q. Tell what he said.
Mr. ~{app: Let hin1 answer the question.
Mr. Nottingham: All right.
The Court: ~fr. Nottingham asked you if Mr. \Vebster
made any statement to you. You can answer yes, or no.
A. Yes, sir, he did.
,
,
Q. Now, Dr. Chipman, from your long experience in this
business and your knowledge and information you have given,
can you ·say whether or not it is possible to erect and have
such filtering systems and screens, sand screens or otherWise,
that would take care of the refuse, waste and material fron1
not only this canning factory, but any canning factory, so
that nothing but the pure water would run off a.ncl
page 286 ~ and the solid materials would be retained at or
near the place of operation?
A. Treatment of canning wastes have been definitely
worked out and it is quite possible to take an individual
case and work out a plan of treatment which would pern1it
only water to go into any other body of water or stream which
would be non-injurious to any animal life. In fact it would
,be beneficial because of its nutritive salt.
Q. Did you hear any statement made by ~fr. Webster to ~Ir.
Bald:win at the time you all were there that the canning associations, I don't know whether State or what, had sufficient
sums to :fight this, probably a million dollars or more? 'Vhatever the conversation was 1
A. It was some statements to that effect. \Vasn 't directed
, particularly against me or to me, but I have heard that
in a good many instances by manufacturers before.
Q. I mean to confine it to the conversation that occurred
there while you were there at that time, you and ~Ir. Baldwin
and the men1ber of the State Commission of Fisheries.
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A. There was a statement made, not to me.
Q. I don't mean to you, but in your presence 1
A. I didn't understand any amount, but there was something about the power of the cannery organization in fighting suits of that nature. That is the only thing.
Q. Dr. Chipman, aren't there such things as sand filters Y
A. Yes, sir.
Q. The earth, sand, is a purifier and eliminator of foreign
material where water and foreign materials are
page 287 ~ drained through it 1 Is that not true 1
A. I'could answer yes in general way. I would
prefer the question put differently.

a

Mr. Nottingham: All

r~ght,

take the witness.

CROSS EXAMINATION.

By Mr. Mapp:
Q. Dr. Chipman, to take up where }/fr. Nottingham left
off, which way would the water that ~fr. vVebster uses in his
canning business get to Cherrystone Creek in better eondition, running through a muddy,· boggy place, or through a
clean ditch with a clean sand bottom Y
Mr. Nottingham: I think this question should be asked
whether it would be best in Cherrystone Creek in this condition or in the branch.
- Mr. Mapp : I asked the question which way when it arrived
at Cherrystone Creek would it be in the better condition.
A. I presume you mean as a better condition as environment
for aquatic life~
Q. That is right.
A. I should say after looking at the material in the ditch
and waste that any ponding would be an advantage to the
inlet.
Q. To what?
A. To the cover or whatever it is it empties into.
Q. If you have water that is used in the canning business
there and that is going to ultimately end in that creek will· it
do the creek more damage or less (the animal life in the
creek) by running clown a clean sand bottom or
page 288 ~ over a boggy place Y
A. The least damage would be in not going at
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all. Next best by going the longest way and longest thne
possible.
Q. Running over which kind of bott01n,-l\Ir. Nottiughan1
asked you about sand filter,-will do less dan1age to anin1al
life, running over a clear sand bottom or boggy branch bottom¥
A. It depends upon what n1aterial is going over that bottom.
If just the water with larger particles as I saw it, it would
be better to be ponded in, even spread out into a s\vanlp to
po1id there to allo\\r it to decmnpose before it gets to the inlet.
Q. No,v, Dr. Chipman, speaking of the larger particles, ho'v
many clays were you clow11 there?
A. I came the first time in the afternoou and left that sa1ne
afternoon in .June. No, I can1e in the n1orning and left that
afternoon. The next tin1e it was just in the afternoon. The
following thne I can1e the n1orning of the 28th, getting here
about noon of the 28th, and left the 30th, ~he morning- of the
30th, July, 1937.
Q. How n1any clays or parts· of days would that make it
that you were in the c1·eck 1
. .'1. ·I was there at three different tin1es, that is three different .periods of tilne.
Q. I understood you to say, I think I did, you saw a whole
tomato?
A. I did.
Q. And you sa'v a few pieces of tomatoes 1
A. I did.
Q. Your best estimate, (if you have any data on it y·efer
to it) how n1any 'vhole tomatoes or pieces of tomatoes did
you see in Eyre Hall Creek on all three of your
page 289 ~ visits there combined 1
A. The only times I saw whole tmnatoes in the
creek 'vas the last of the ebb tide about early morning, the
morning of the 30th, and at that time I sav;,r just three or
four whole tomatoes.
Q. That was in three days?
A. That was at one time.
Q. vVhat was the date of that day you sa'v the whole· tomatoes?
A. That time was aboutQ. I mean the clay of the month.
.
A. It was between 5:30 and 7:30 on the morning of ,July
30th, 1937.
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Q. Now how many pieces, I n1ean solid pieces of tomatoes,
did you, your best estimate, see in all three of your trips
put together 1
A. I didn't see so very many, except in the ditch.
Q. I am talking about out in the creek. That is where
the question of damage is.
A. The damage isn't due to the whole tmnatoes.
Q. Can you give the jury an estimate of the number of
pieces of solid tomato you sa\v on three trips put together in
Eyre Hall Creek?
A. As pieces large enough to see I only saw a fe,v, but the
turbidity I would attribute to pieces you could.I1 't pick out
as pieces.
Q. Now this turbidity of the water, I believe ·you said \vas a
cloudy appearance?
A. Yes, sir.
Q. You didn't see that the first visit 1
page 2~90 ~ A. No, sir.
Q. The sooond only very slight?
A. Yes, sir.
Q. And the third was noticeable 1
A. The reason I believe because the stage of tides at that
tinw, and I 1night explain there too the first time I came the
plant was only boxing carrots, it "rasn 't canning· anything.
Q. The other two dates she was canning what, ton1atoes ~
A. I believe the second time I came they were canning
beets. The third time I came it was caiining,-\vell, the man
in charg·e at the gate told me what they were canning, and·
that is what I know besides what I saw.
Q. And what was thatf
.
A. They \vere canning tornatoes and beans. They had
finished up with beans the day before. .
Q. So fortunately you hit there during three eauning dayg,
carrots, beets and tomatoes?
A. Yes, sir.
!Ir. Heath: Did he say canning carrots'
A. '\Vashing carrots. They were sim.ply putting carrots in
boxes, not canning them at all.
Q. Now, Dr. Chip1v.an, what did you see in Eyre Hall Creek
in addition to three or £our tomatoes, seyeral pieces of tomatoes,. ~nd a cloudy look to the water during any of your
.three v1s1ts?
·
A. What did I see?
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Q. I mean coming from this canning factory.
page 291 }

A.fr. Nottingham: Didn't he say the water 'vas
so turbid he couldn't say t
1\fr. Mapp: You have an expert here.
· The Court: He can take care of himself.

A. I was here looking for syn1ptoms that cause a trouble.
If you 'vant to know the symptmns that is one thing, and if
you want to know the physical things that is another thing.
Q. I am asking the physical things.
A. The turbidity of the 'vater and the few pieces of tomatoes.
Q. That is all you saw during your visits 1
A. Down to the oyster house of ~Ir. Baldwin.
Q. Dr. Chipman, you say you and Dr. Taylor and J\IIr. Baldwin went to Mr. 'Vebster's?
A. Yes, sir.
Q. Did he invite you to go through his plant~
A. Yes, sir, was very nice. I believe it was his son that
came into the room at the time.
Q. 1\fr. Webster's son?
A. vVasn't it?
Q. No, sir, I don't think so.
A. It was a young fellow that caine in that had charge of
the chemistry end of it.
Q. Did he invite you to look at the screening system 1
.A. Yes, sir.
.
·
Q. The plant ·was running 'vhen you got there?
A. It was packing carrots ~n boxes.
Q. l\1r. N otting·ham asked you if l\.fr. Webster
page 292 ~ didn't make some statement here that he was sure
the trouble with his plant was due to lack of oxygen and in the same question if 1v[r. Webster didn't say that
was the chief trouble 'vith all canning companies. I am going to ask you to split those two up. Did ::Mr. Webster tell
you that he was sure the trouble in the creek was lack of
oxygen, ,\rith his plaBt, I am talking about?
A. That is different from what he asked, and he said he
didn't believe his plant had been operating enough that season to lower the oxygen enough to be c:r:itical.
. Q~ So he didn't tell you he thought the trouble in the creek
-was due to lack of oxygen caused_ by his plant?
A. He said operations to that ·date had not ,been sufficient
to lower the oxygen.
\

\·t
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Q. Dr. Chipman, I will ask Y9tt to refer to your menlorand urn. How many times there (I think you will find 48 is
correct, that on the tl1ird day you tested for oxygen in the
creek)'. Assurning· I added it rig·ht, I am g·oing to ask you
to refer to your memorandnm and tell the jury how many out
of forty-eight times, how many times you found there was
any danger to anin1al life for lack of oxygen at all hours of
the day and conditions of the tide.
A. I want to tell them that isn't the only index I have as
to conditions of the creek.
Q. I understand that, hut I a1n going to ask you about lack
of oxygen.
A. Well the· times of low oxygen as I found them were
early morning hours and especially at low tide and during
the early n1orning just before daylight. I was
page 293 } only here one morning just before daylight.
Q. 1 will ask you to tell the jury how n1any
times out of forty-eig·ht tests you found the oxygen sufficiently
lo'\v to be dangerous to animal life in that creek. You have
your n1emorandum rig·ht there.
.
A. The first place, I can't say just what oxygen under a
condition would be fatal to :fish life.
Q. Are you able to ~ell this jury, Dr. Chipman, that on a
single test you made out of forty-eight in that creek that the
scarcity of oxygen was ·sufficient to be dangerous to the life
of clams and oysters T
A. I should ~onsider that the one n1orning· the situation
'vas critical, and indications were from· all of it, which is
the only basis I have) which is a study o£ the symptoms, that
the other times it would be much worse.
Q. You cmne over in behalf of the United States Department ·of Fisheries to. find out 'vhat the trouble was? .
A. I was sent here to look over the situation and in mv
opinion tell them what the trouble was.
~
, Q. Did you come back after your :first visit 7
A. Yes., sir.
Q. I am going to ask you to tell the jury how many of
tl1ose tests you found were critical to clams and oysters in
that creek for lack of o:tygen.
A. J.n the first.plaee, we cannot tell what would be criti~al
to actual fig'tlres, what would be critical to .animal life in general.
Q. Dr. Chipman, is it or not a fact, and isn't
page 294 } it so recognized with your department and by experts on the subject, that oysters and clams can
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do without oxygen for OYer a day at the tin1e, without any
oxygen at all, and live f
A. Oysters and clams are very resistant to low oxygen.
Q. An1 I stating it correctly. or incorrectly that they can
do without all oxygen for oyer twenty-four hours and still
live without hurting them?
A. I haven't seen it.
Q. Isn't it recognized by your departn1ent and other experts along that line, Dr. Chipman¥
A. Zero oxygen for how long'?
Q. Over twenty-four hours.
A. vVell I am not fmniliai· ·with the reference you have, of
that work.
Q. How long would you say fish and clan1s can do without
all oxygen~
A. If you dropped the temperature down to very low lev~ls
so the aninutl is very inactive requirements w_ould be very
small. The sa1ne thing is true with bears that are hybrinat·ed,
and you find they can do on a very, very lo·w oxygen throughout the winter.
Q. We are talking about the summer. I am g·oing to ask
you to look at your report and tell the jury whether or not
there was after any examination at any of those three tin1es
in forty-eight tests any dmnage to clari1s and oysters fr01n
lack of oxygen?
A. The Commissioner sent me here to look over the situation and 1nake the tests I thought necessary to see what was
causinK the death. He didn't ask n1e to tell l1hn
pag·e 295 ~ what the oxygen was there and whether that ·was
low enough to kill the fish.
l'Ir. Heath: vVould you be willing· for him to put in his
report that he n1acle as a result of his investigation~
1\ir. 1\iapp: No, sir, I would not, 1\fr. Heath.

Q. Are you familiar with Phillip fl. Mitchell, ·who is supptised to be an expert from the lJnited States Bureau of Fisheries f
A. That is an olde.r paper. I don't. know.
Q. Is it or not a fact that right in this V Qlume 32112 Document there is an article by Phillips H. 1\Htchell stating as follows:
1\tir. Heath: One n1inute, I don't thii1k that is proper. W c
don't want the hearsay testimony of Dr. ~iitchell, and al-

I
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though this gentlen1an is on cross examination it isn't right
to get all this in. I suggest it be read to your Honor. We
may object to such portions as 've 'vant.
The Court: I think that objection is well taken.

Q. Is it or not a fact that Dr. :hfitchell, of your department,
holds that oyst.ers and cla1ns can go without oxygen for four
full days and live and show no ill effects·¥
A. I don't know.
The Court : \Ve will take a recess until 1 :30.

NOON RECESS.
Note: 1\fet pursuant to adjournment. Same parties present
as heretofore noted.
:Nir. ~fapp Contd.:
Q. Dr. ·Chipman, your investigations, did they show that
the change in oxygen content of the water followed time,
da.y and night changes, or followed the tide
page 296 ~ changes ¥
·
A. The dissolved oxygen followed the changes
of day and night.
Q. The changes in acidity of the water or saltiness of the
'vater, did that follow day and night or tide changes~
A. The acidity followed day and night, salinity follo·ws
tides..
·
Q. You examined the water at low tide. We will eliminate
your first exmuination, because I understood that 'vas high
water. You examined the water at lo'v tide on July 28th~
·A. Yes.
Q. Now at that tin1e you found 6.03 parts of oxygen to a
million parts of water, didn't you?
A. I don't recall.
_
Q. I will ask you to refresh your memory any 'vay you
can fron1 your report. I should have added at station 1.
A. What date?
Q. 28th, late in the afternoon.
A. Station 1?
Q. Station 1.
A. At 4:55 P. 1\L, low water, oxygen 6.04 parts per million. ·
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Q. Was that, or wasn't that abnndant oxygen £or fish,
elams, crabs and oysters t
·
A. Under ordinary conditions, all' conditions, I would say
it should be sufficient.
Q. At Station 2 that same examination at low tide you found
6.43 parts oxygen to a nlillion parts water, did you notf
A. That is correct.
page 297 ~ Q. Was .that or wasn't it sufficient oxygen for
. · clams, crabs, fish and oysters~
A. I would judge 'it was about the lintit point. You understand it was high.
.
Q. I don't know nlttch about how much I understand about
it.
A. I explained that in the testimony.
Q. You examined the tide at low water the next day, .July
29th, didn't you?
A. Yes, sir.
Q. Didn't you find at low tide the nex:t afternoon, .July
29th, at Station 2, 6.73 parts of oxygen to a million parts of
water?
A. I will have to look up the exact figures. "'\Vhich station
was thatY
Q. Station 2.
A. Date~
Q. July 29th.
A. At low water on the 29th, 7 :45 A. M.
Q. ;No, in the afternoon o£ July 29th, low water, stati.on 2.
A. I don't see that.
.
Q. You will find it at Station 2,. not at Station 1. You
didn't make the test at Station 1. 6. 73 parts of oxygen to
- a million parts water on the afternoon of July 29th.
A. Yes, l see whel'·e you tnean.
Q. Is that correct?
A. July 29.
Q. That \Vas low water?
A. Yes.
page 298 ~ Q. Was that sufficient oxygen fot clams, fish~
crabs and oysters?
A. I should judge that at that particular instant it was
probably sufficient.
Q. Those were the last twa days you examined the water
in Eyre Hall and Cherrystone ·Creek, were they not, July 28th
and 29th?
· A. I entered the morning of the 30th, 8 :30 .A.. ~{.
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Q. Dr. Chipn1an, does mud, the kind of n1ud in the botton1
of Eyre Hall Creek, does that use up oxygmi ~
A. I should sav ves.
Q. Does that san·te kind of mud give off gases?
A. In the general term mud, I should say yes.
Q. Does discharge fron1 sewers use up oxygen~
A. "\¥hat do you nwan se·wers 1
Q. I mean open sewers en1ptying into a creek or branch.
A. I don't understand the question.
Q. I mean this,-If it should develop in this evidence that
there were several open sewers ernptying into one or n1ore
branches that go into this creek, would the discharge frOJn
those sewers help consun1e the oxygen supply, lower the
oxygen supply or oxyg·en content of that water1
A. Both domestic scw-erag·e and the plant sewerage. Do-'
mestic sewerage doesn't enter into it here.
Q. Both do lo,ver it?
.A. Certainly.
Q. What effect does heat have on the oxygen content of
water 1 Does it reduce the oxygen content or
page 2H9 ~ lower it?
.A. You can remove the oxygen from water by
boiling it, and you can find that has been worked out for details and it is very well evidenced that high temperature the
'vater holds less oxygen at high temperature.
·
Q. It is like a person running, the more heated you get
you use up more oxygen?
.A. That isn't it.
Q. The idea would be like boiling up water1
.A. It has to be.
Q. .And the hotter it is the lower the supply of oxygen in
the water
.A. Yes, sir.
Q. .At the tin1e you made these tests \vas it hot 1
.A. Well, it was snn11ner time.
Q. :Nieaning by that it was hot, don't you 1
A. The g·eneral season of the year. It was the warm season of the year.
Q. You took temperature~ there too?
A. Yes, sir.
Q. That thermon1eter you used, would that show it was hot
or not1
.A. Temperature changes ranged and I gave the range in
the record.
Q. Did you examine any other branch or ditch leading in to
6
/

258

Supreme Court of Appeals of Virginia
D·r. lYalter Chipman.

Cherrystone Creek or into Eyre Hall Creek besides the one
that co1nes in fi·om 1\fr. \IVebster's place?
· A. Yes, sir, I looked at the other one above.
page 300 ~
Q. Did you do anything besides look' Did you
examine it at all, the material that was coming
out of there and going into that creek?
A. I ran tests on. the 'vater, temperature, oxygen and
salinity, and looked over the situation of the creek.
Q. You ran tests on the water from another branch besides
the one J\ir. vVebster's water cntpties in?
A. In tlris particular instance, yes. I have run a good many
tests of different water.
Q. I am talking about water in Eyre Hall Creek. Did you
make any tests of that water except the one branch in which
I Mr. vV ebster 's water empties~
A. I said I reported one leading i.n another creek.
Q. That was leading into tlle branch 1\tir. Webster's drain- ·
age empties into, or another branch?
A. That was another branch.
Q. Did you examine the water in any other stream besides
one other branch?
. A. In this locality, no.
Q. None at all~
A. No.
· Q. Did you 1nake any chemical tests of any of the nlaterial coming out of ~Ir. Webster's plant?
A. No, sir. I didn't n1ake the chen1ical tests. I probably
should have run B. 0. D. on the waste, but I didn't figure it
was nccessa ry under the circumstances.
Q. You made the statement while ago that hupag·e 301 ~ man sewerage or apy o~he:· kind of sewerage
·
wasn't connected With tins 1n any way. Did you
examine any of those branches to see whether or not htnnan
sewerage was l)eing empt.ied into them¥
A. I didn't look and see.
Q. You didn't even look for it?
A. That isn't part of my work.
Q. Ho.w. long have you heen working 1n the York River
project, about which you referred?
A. From the record testin1ony I gave the date as October,
1935.

Q. The question
that it?
A. No, sir.
Q. What is it?

inv~lved

there is pollution of oysters,. is
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.A. As to the reason of the decline in oyster production in
the York River and the second part to suggest, if possible,
measures to remedy the situation and bring the population
back.
'
Q. Have you completed that investigation yet?
A. No, sir, it isn't completed.
Q. Have you reached a conclusion in that yet?
A. Yes.
Q. About when did you reach your conclusion T
A. The conclusion was reached and was made available
to the public in a preliminary report just a few months ago ..
Q. ·Can you say approximately what month?
A. I don't kno·w.
Q. Was it made this year, in 1938?
A. I think it 'vas 1937, the last, last Fall, I bepage 302 ~ lieve.
Q. Would you say it was before October 1st,.
1937?

A. I don't know.
Q. How n1any men besides yourself haye been taking part
since 1935 in that investigation from the United States Bureau of Fisheries?
.A. Investigation, of course it is entirely all the personnel
of the Bureau of Fisheries, starting at the head, but the immediate ones in the division of scientific inquiries, that that
is the division in which I am concerned, 1\fr. Higg·ins is directing all of the activities, and Dr. 'Galtsoff is in charge of all
oyster investigation in the United States. At the beginning
there was Dr. Wells, Dr. Hassler and myself and 1V[r. Lloyd
Garris. Dr. Wells was dropped out in the spring of 1936.
We had the addition of J\Ir. Engle, 1\IIr. Fletcher until last
July. Last June we had ~Ir. Smith added as a staff and
this year we l1ave worked, there is just Mr. Smith, Mr. Garrison and n1yself.
Q. You have named in all I think about se-ven different representatives from your Federal Bureau that have been investigating that?
A. I think so.
Q. And your bureau worked from 1935 until the fall of
1937 before you reached a conclusion?
.
A. Well, we had to have our data enough to satisfy ourselves.
·
Q. And your bureau couldn't satisfy. itself for a period of
approximately two years 1
A. The members themselves, the ones that analyzed the
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data and dre:w the conclusions, we were satis:fied,-it was during- the late sumnwr of 1937.
Q. Dr. Chipman, po you know R. 0. Smith, of
the United States Bureau of lt..,isheries ¥
A. Certainly.
.
.
Q. How long have you been with the Bureau of Fisheries,
since 1930?
A. June, 1930.
Q. Do you kno'v whether it is or 1~ot" a fact that Mr. Srnith
has been with the Bureau thirteen vears?
A. I don't know the facts, except what he has told mo.
Q. Do you happen to know whether or not he is one of the
six men connected witl1 the Federal Bureau of Fisheries in
the United States whose specialty is oysters?
A~ He was at Yorktown at the tin1e I ·w·as sent there. I
don't know why they sent n1e.
Q. You were summoned, were you not f
,
A. No, sir, I was sent by the Federal Government to rnake
the investigation.
Q. Is it or not a fact that ~1r. Smith does specialize in
behalf of the United State.s Bureau of Fisheries in oysters?
A. ·To the best of n1y kno,vledge part of his work has been
at the vVashington Office n1ore administrative work. Following· that he was working· on oysters and oyster investigations.
I believe he assisted lVIr. Higgins.
Q. And who is ~f r. I-Iig·gins?
A. ·Chief of Division of Scientific Inquiries.
Q. And how long has he been assistant to JVIr.
page 304 ~ Higgins?
A. I don't know tho tin1e. You will have to ask
him.
Q. Several years, hasn't he~
A. He is now under Goltsoff in oyster business.

page 303

~

~Ir. ~fapp:

That is all, Dr. Chipman.
RE-DIRECT EX.Al\fiNA TION.

By ~fr. Nottinghan1:
Q. Dr. ·Chipman, 1vir. l\fapp has seen fit to bring out or
has- asked you about your exan1ination and having been only
there four days to detern1ine the cause of this trouble in Eyre
I-Iall Creek. Yon were sent here, as I understand, by the
United States Governrnent, Departn1ent of Fisheries, to rnake

)

'

G. L. Webster Co., Inc., v. ;Emory J. Steelman.

261

Dr. Walter Chipntan.
your investigation. ''Tere you limited in the time necessary
for you to make this investigation 1
A. No, it was unlimited.
Q. If you had not been satisfied would~ you have stayed
longer to detern1ine the cause of the trouble?
A. Yes, but the cause was so obvious it was no need for
further investigation.
Q. Mr. l\!fapp has asked you about the oxygen content in a
manner to indicate, he 1nade an effort to show your findings
were based absolutely on the oxygen content of the "Tater.
Is that true or not 1
A. No, not entirely true.
Q. Now explain to the jury how your :findings were based,
not only on oxygen content, but any other conditions existing.
·
:Mr. l\'lapp: All of that went through about two hours on
direct examination.
l\fr. Nottingham : I don't think so.
The Court: I can't ag-ree with you, :llir. Notpage 305 ~ tinghan1. He testified to all, that.
, l\Ir. Heath: Will your I-Ionor allow n1e a min;ute. l\ir. l\iapp is seeking to contradict this witness by a!=:kiug
him as to four specific occasions what the oxygen content of
the water was, and whether or not it wasn't sufficient at those
particular tbnes to support aquatic life. Now that is an obvious attempt to discredit this witness and show that those
facts are inconsistent with the testimony he has heretofore
given. All 've want is to ask this witness· whether or not that
testimony in any way conflictsThe Court: That I think is u matter for the jury to pass
on.
l\ir. Heath: VIe do feel it is important for. this witness
to be allowed to explain to tbe jury that notwithstanding he
has told l\fr. ~fapp on specific occasion oxygen content ·was
so and so it doesn't at all rnilitate against the report he made
that this factory is responsible for it.
'The Court: I think that is for the jury.
l\Tr. Heath: 'Viii your Honor allow us an exception.
The Court: Yes, sir.

Q. No,v, Dr. Chiprnan, 1\tlr. lVIapp in his cross examination
has brought out from you and he said if it. should develop in
future evidence in this case that there was human waste being dumped i11 tl1e creek what the effect would be. vVill you
I
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explain to the jury the difference between pollution, the kind
indicated, and the pollution you found there relative to the
waste from the \V ebster factory, and what effect it would
have on aquatic life, oysters and clams and other
page 306 ~ thing·s in evidence here as ~'vere damaged in the
creekf
A. There are various types of pollution, domestic and various types of industrial. Both don1estic waste and cannery
waste belong to the same kind of pollution as far as regards
the aquatic life living in the stream. They differ in that
sewerage ·waste from the human source has an additional
factor as regards hurr1an and not the animal itself in that the
presence of harmful bacteria which are injurious to public
health and in connection with that the public health officials
regulate the s~le of oysters from polluted waters. If ihe
dissolved oxygen is high enough in the waste and human
waste then environment is made even more suitable by pol.
lution because of the nutdac salts.
Q. In other words, to make it clear to the jury, would the
effect be to feed an oyster, make it poorer, or what Y
.A. The effect of that type of pollution and the fertilizing
value in producing- oyster food would tend to make oysters
fat, and that is also true with fish. As we know the cultiva-,
tion of fish in Oriental countries, they make use of the fertilizing value in treating fish both with human waste -to fertilize·r
the wa.ter, but in all of this the dissolved oxygen must be
kept up. The hartnful thing of both cannery and human
for both oysters and clan1s in streams ·is the fact that this
waste undergoes decomposition in the presence of oxygen and
this oxygen and the waste will cause rapid multiplication of bacteria. The use of oxygen depletes the oxygen
of the water, and in so doing deprives the things living in
there of the oxygen supply that would be available, and as
this decomposing goes further if all the oxygen is used it
takes place with another type of
and the formation of these odors that are given off from
page 307 ~ disintegration, so that the harnuul effects of both
wastes are removed of the oxygen which would
be available to the aquatic organisms. Now as to amounts
used and amounts required varies under all. sorts of conditions. The time of day is one of the important parts regulating this dissolved oxygen which would be available. Temperature, as we pointed out, is also an hnportant part. At
high temperatures, as I have mentioned, the water has much
lower oxygen than at lo'v temperature. If we add some-
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thing to that water which will lower that oxygen to zero or
below it will necessarily kill off aquatic organisms and have
during the day photosynthesis, and I explain that as the action of the g-reen plant 1naterial of the water will form oxygen and help offset this loss,. and as I mentioned in direct
testimony, the oxygen can go even over a hundred per cent ·
. saturation. That is due to the plant material, but du-ring the
night that would not have the daylight of the light and in
that situation the plant material doesn't fonn oxygen and with
high ten1perature the bacteria and decomposition taking
places would use the oxygen in there so that early morning
is the critical thne for low oxygen.
:Nir. Nottingham: Take the witness.
Mr. Mapp: All through, sir~
And further this deponent saith not.
L. J. OvVENS,
a witness on behalf of the plaintiff, being ffrst duly ~'vorn, ·
testified as follows :
,

DIRECT EXAlVIINATION.
By 1Ir. Quinton Nottingham:
Q. ·Captain Less, will you state your full name, residence
and occupation¥
.
page 308 } A. L. J. Owens, Cape Charles my Post Office.
I live on Kings Creek, in the oyster and seafood
business.
Q. In fact your home is built out from the shore in Kings
Creek, out on the water, and you have a walkway on the water
to get to your home~
A. Yes, sir.
Q. How long have you been familiar with those creeks
around there, Captain Les?
A. Thirty-five years.
Q. Has your business during that time been following the
water there?
A. 1res, sir.
·
Q. Have you recently examined t~e oysters on the ground
of Mr. Emory .Steelman between h1gh and low water mark
and in deep water ground?
A. Yes, sir.
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Q. vVill you tell these gentlemen of the jury the condition
of those oysters t
A. Well, they didn't look so good. They were kind of yello·w and black spots in them.
Q. Those oysters in that condition fit for sale?
A. I couldn't handle them.
Q. As- a matter of fact has l\:lr. Steelman been buying oysters from you to fill orders with?
A. Yes, sir.
Q. Has he recently turned over to you orders to get you
to fill?
page 309 ~ A. Yes, sir.
Q. As a n1at.ter of fact, have you sold out and
unable to fill orders now?
. A. Yes, sir.
Q. Ho"r have the prices been running, Captain Less, for
barrel oysters?
A. From $5.00 to $6.50 per barrel.
Q. While he has been buying· oysters from you and turning
.over to you orders do you kno'v whether he has oysters on
his grounds?
A. Yes, sir, I knew he had oysters.
Q. Captain Les, 'vhat would you say was the averag·e normallossage from clan1s under usual, ordinary conditions, put
in floats and carried in the house to pack? I don't mean when
. they {Lre thrown out. on the ground. After they are gotten
up?
.
A. What experience I have had handling clams that way
from floats the dead lossage was hardly enough to notice it.
Ivfr. Nottingham :

vVitness with you.

CROSS EXAMINATION.
By ~Ir. Mapp:
Q. ~Ir. Owens, you say you operate on I{ings Creek?
A'. Yes, sir.
Q. Have been there a number of years 1
A. Yes, sir.
Q. You also carry on a crab business, do you not?
A. No, not in late years I haven't n1essed with any clams.
· Q. When was the last tin1e you did any shedpage 310 ~ ding of crabs f
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A. Been about six years ago.
Q. Is it or not a fact that at that time you lost crabs during periods of hot "reather f
~{r. N otting·ham: I don't object to your examining him
along that line. I have no objection.

A. I don't think I was handling any in real . severe hot
weather.
Q. Any in previous years?
A. No, I would start early and wind up early.
Q. \Vhy di.dn 't you handle any in hot 'veather¥
A. Well, at that time I couldn't figure I could get enou~h
to make a business out of it. In fact truth I never done anv
buying. It is mostly handled myself. They are DlY own
crabs.
Q. Even your own erabs when you would send them out
in your own floats, would you have any death of crabs at that
time?
A. Very little, because you take a fellow catching his own
~rabs is more than apt to take very good care of them.

i\fr. Lowe: That is all.
And further this deponent saith not.
MRS. Cli~LOTTJD S~E~L)IAN,
"rife of the plaintiff, being first duly s'vorn; testified as follows:
DIRECT EXAMINATION.

By 1\{r. Quinton Nottingham:
Q. Give your name.
A. Charlotte Steelman.
Q. How long ha~e you lived at your present home¥
A. Since June, 1933.
· page 311 ~ Q. :Nfrs. Steelman, you are the wife of Emory
Steelman?
A. Yes, sir.
Q. Are these pictures, !'Irs. Steelman, of your home f
A. Yes, sir.
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Q. Will you tell the jury the different views of them, for
instance, which is the one as it faces the water?
A. This one, the picture of it, faces the water to the east
and this faces the water on the side.
Q. ~{aybe I will make it plainer by asking you which part
of the house faces the creek at the point that lines along
where we are discussing·, for instance, where l\{r. Steeln1an
kept his crab floats and those.
A. This one, picture n1arkecl 4.
Mr. Nottingham: We offer those as exhibits.
Q. lvirs. Steelman, do you help 1\{r. Steelman in his business as far as keeping a record of sales or shipments for
him?
A. I do.
Q. J\tirs. Steelman, when you first ·went to live where you
now live where had you lived for several years previous to
this¥
A. In l\{r. ,Jim Jones' property owned by 1\Ir. l{ing.
Q. Adjoining a part of this property?·
A. Yes.
·
Q. Do you recall the year that you went to live at your
present home~
A. Yes.
Q. What year!
A. 1933.
p~g·e 312 ~
Q. Did you go there during the summer or after
summer, or before summer in 1933' Do you recall·f
.
A. We 'vould ride over there and look that property over
before we boug·ht it.
Q. When you did go over there to look at that property
and during the tinw you lived up there up until 1936 what
were the conditions surroun~ng that property in every way,
as far as pleasant surroundings were concerned f
A. We had a nice bathing shore, and it was much cooler
there than it had been to the other place because it was open.
It was a nicer horne 'in every way.
Q.' Mrs. Steelman, after you all moved there did you make ·
any improven1ents to this property¥
A. About $2,000 just to the house alone.
Q. Tell these gentlemen what that consisted of.
. A. ·The who.le inside of the house was papered and painted
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completely. We rebuilt the hot water system that had been
frozen and it had to be repaired. Vie installed a cesspool.
Outside we painted and put a whole new roof over the en.tire
house. We put new screens in every window, a screened-in
porch and doors and right 1nuch carpenter work had to be
done. _
Q. Did you also put in lights Y
A. Electric lights.
Q. Mrs. Steehnan, as a result of your screening were you·
able to enjoy the breeze from the Sea, to have a ·nice, cool
home in the summer up to and including 1925 up until 1936Y
A.. Yes. ~ir..
page 313 } A. I noticed· a peculiar odor. I didn't know
what it was coming from. It was sOJnething different and I didn't know what it was.·
Q. Did you later l~arn what that odor did co1nc from?
A. Yes, sir.
Q. Tell the gentlen1cn of the jut·y where it c.an1e fr01n.
A. It was coming from the creek. The odors rising from
the waters emptying into that creek.
Q. J\:Irs. Steelman, that was the first time you had seen it in
1936Y
A. Yes, sir.

Q. What were the conditions in· that respect at that time
in the summer of 19371
· A. They were much worse.
Q. Could you enjoy the screening that you. had purchased
to make your hoine cool and airy 1
A. No, sir, you could neither sit on the porch or enjoy it,.
or couldn't open the windows because you had to keep them ·
shut up.
Q. ·Could you go bathing on your beach as you formerly
had?
A. No, sir..
Q. You have one little child, haven't you?
A. Yes, sir.
Q. Did you allow yGur child to play in the water and go in
swimming on your shore as you formerly had donet
.
A. No, I was afraid for him to g·o in that water.
Q. What was the condition of that water in the summer of
1937, Mrs. Steelman, as to color and appearance Y
page 314 ~ A. Sometimes that water was red and again it
was dark green and you could look out and see -
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where the dirty water was coming into the creek and it would
have an oily look at times and skum form on it.
Q._ :Wirs. Steehnan, would there be any odor wh.en you would
go down to where you could see the water~
A. Yes, sir.
Q. Will you look at your books of the records you keep
and tell me and this jury how many clams ~ir. Steehnan
shipped from the first of August to the first of November~
A. Yes, sir.
~Ir."

:Wiapp: What year is this, Mr. Nottinghan1¥

lVlr. Nottingham:

1937.

Q. flow many~
A. 946,700.
.
Q. His shipments, I belieye your records show, for the two
preceding months were very light, just eight or ten: shipments~

A. That is right.
Q. And after the first of Novctnber conditions cleared up
and. you didn't have this condition?
A. Yes, sir.
Q. ~Irs. Steehnan, have you, from your records can you tell
· me what was the average selling· price for clams during this
period which you have just mentioned, Aug'Ust 1, 1937, until
November 1, 1937'
A. You mean on each size~ The price in each size f
Q. You can tell me first, what was the lowest price you
gotY
A. $3.50.
page 315 ~ Q. "\'7hat size clams was that for~
A. 1,500 in a sack.
Q. What was the hig·hest price you got 1
A. $18.00.
Q. What size were theyf
A. 200 in a bag.
Q. Have you taken the highest and lowest and all of the
prices during that time and figured out what the average selling price would be ~
A. Yes, sir.
Q. What is that~
A. $5.60.
Q. That is $5.60 per thousand 7
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A. Yes, sir, thousand.
Q. l\{rs. Steelman, do you know the chief reason for Mr.
Steelman buying- this property located there on Cherrystone
Creek!
A. Yes, sir.
Q. Tell this jury what was his chief reason.
A. 'The only thing he knew was seafood business and we
boug·ht up all the seafood business.
Q. If conditions are to continue during the summer months
as they were in 1937 can you and ~ir. Steelman continue to
live where you are?
A. No, sir, we can't live there. We can't make any money
there for it is ruined, the bottom, and we will just have to
leave it.
,
Q. How about as far as your home is concerned.
page 316 } Can .you continue to live there?
A. No, you can't eat your food, can't sleep for ·
the stink, and shut your windows to keep the stink out and
the heat is so bad.
Q. lVfrs. Steelman, do you know of other in1provenients that
~Ir. Steehnan has made to that property except to the home~
A. He has made n1any 1nore additions to that property.
Q. You are very fan1iliar and help hirn right along in his
business?
A. Yes, sir.
.
Q. Do you know at the least what he has spent in improvements on that property since he purclrased it f
A. All togetherf
· Q. I meanA. "\Veil, I am sure he has spent. $2,500.00. No, n1ore than
that, but I am sure of $2,500.00 besides the home.
Q. And did you tell me how much he spent on the hon1e 1
A. $2,000.
~:lr.
~Ir.

N ottinghan1: "\Vitness with you.
l\Iapp: No questions.

El\fORY D. STEELl\tiAJ.~,
the plaintiff, being first duly sworn, testified as follows:

DIRECT EXAl\fiNATION.
By 1\fr. Quinton N ottinghan1:
·Q. 1\tlr. Steehuan, you are the plaintiff in this suit, this Ruit
was brought for you~
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A. Yes, sir.
Q. Will you state your residence and occupation¥
A. Seafood dealer, Cherrystone Creek..
·
Q. I-Iow long have you been working in seafood, lVIr. SteelInan¥
A. Ever since I was old enoug·h.
Q. And you are how ol<l now?
A. Forty-one.
Q. :Nir. Steelman, how much education did you have the
pleasure of receiving~
A.. Throug·h the sixth grade.
Q. Do you know anything about bookkeeping or anything
of that kind, or is that left to your 'vife'
A. Very little. Left to my wife.
Q. Do you know clams and oysters?
A. I think so.
Q. You operated some .years at ~[agotha?
. A. Yes, sir.
Q. Were you successful there?
A. Yes, sir.
Q. You came to Cherrystone Creek. Had you succeeded
and prospered in a financial 'vay in Cherrystone Creek prior
to 1937¥
A. Yes, sir.
.
.
Q. JVIr. Steelman, what was the reason for you buying the
home, or the property, which you now occupy as a home and
place of business? What was your chief reason for doing
so?
A. For seafood.
Q. No,v explain to ,these gentlenlen how you nlean tllat.
A. '\Veil, when I lived over to lVIrs. King's place
page 318 ~ I would walk over to this shore and .from th.e best
of my kno,vledg·e I found it to be about as nice a
shore as there was to be bought for the purpose of planting
, clams and building· rocks for oysters, and was a nice home.
•
Q. When you first went there to live and started to work
in this ground did the home as a pleasant place to live and
the grounds as good grounds come up to your expectations f
A. Yes, sir.
.
Q. Was the home enjoyable in the summer time f
A. It was.
Q. Ground turned out to be good growing g·round?
A. Yes, sir.
page 31i ~
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Q. Did any chang-e in this condition oceur in the summer of
1936?
A. Yes, sir.
Q. State to this jury what that was.
A. In 1936 the waters coming down that creek began to
change, coming· down there with a silt and slum and slime.
Sometimes you could hardly see the crabs and floats.
Q. Though it is not admissible for the amount of damages, .
1\:fr. Steelman, it is to show the condition of that water. Did
you for a time in 1937 float crabs there Y
A. Yes, sir.
·
Q. Did you continue to float them there during the entire
summer?
,
· ·
.A. No, sir.
Q. Why didn't you continue to float them there during the
entire summer?
pag·e 319 ~ A. Because- something came down that creek
and killed almost every crab we had.
Q. That was the reason you quit?
A. Yes, sir.
Q. Now at that time was t4ere any condition of the water
from heat, or rain, or anything else that made you anticipate
or expect lossage?
A. Not to my knowledge, no, sir.
_
Q. Did you ever hear of water getting so hot_ in any of
these creeks it killed fish?
A. No, sir.
Q. You have seen dead fish in that creek, l\{r. Steelman?
A. Yes, sir.
Q. In quantities, just a few, or what?
A. Would say a million, 1nore or le-ss.
Q. Where would those :fish come from, in what direction t
A. From up the head of the cr~ek.
Q. Was that invariably the case? Would you ever 8ee them
come in fron1 the outside t
A. No, sir.
Q. Where would those fish go, ~Ir. Steelman, and what
would become of them?
A. They 'vould lie around on the shores and rot.
Q. Would some of them drift out of the creek f
A. Yes, sir.
Q. What condition would this leave your shore in 7
A. Pretty bad.
page 320 ~ Q. What condition, and how has it affected your.
home?

272

Supreme Court of Appeals of Virginia

E1nory D. 8teel1nan.
A. You can hardly stay up there at certain times.
Q. You mean by certain times when the wind is from the
back of your house and blo:wing it away it doesn't bother
you?
A. That is right.
Q. Suppose there is no wind at all 'f
A. It is very bad.
Q. Suppose the wind is to the east "l
A. It is very bad.
Q. What do you mean by bad? Your wife has testified that
you spent considerable n1oney on screening windows, doors
anq porches.
ere you able to enjoy that expenditure during 19371
A. No, sir.
Q. Why?
A. It would stink you out of the porch if you got in· there.
Q. "\Vhat 'vould you have to do, ·Mr. Steehnan!
A. Go in the house.
Q. "\¥hen you went in the house could you leave the doors
open?
A. Closed the doors and windows. The hotter the \Veather
the tighter you had to close the house.
Q. "\Vere your wife and child able any more to enjoy the
beach there to bathe in?
A. No, sir.
Q. Nir. Steelman, what has been the effect on your shore
there?
A. "\Veil, this sour 'vater, waste coming from the head of
the branch depositing silt and stuff up there on it has caused
my oysters to rnud, caused my clams to die.
Q. Associate counsel called my attention to it,
pag·e 321 } ~o I will not by any means forget it. Ho'v much
did you pay for this property, lVfr. Steelman 1

''r

A. $4,050.00.
Q. Had you several yPa rs before you purchased it tried to
purchasP. it from the formP.r owner T

-A. I had.
Q. How much had you offered him for it¥
1\fr. 1\fapp: Question objected to.
l\{r. Nottingham: We want to show, Your I-Ionor, he offered $7,000 for it and the then present owner 'vould not accept it. Later another party who had a mortgage on it sold
it for a less amount. We think it goes to show a valuation.

G.

~.
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The Court : The damag·P. complained of transpired some
years after he bought it. I will sustain the objection.
I

Q. You paid how much for it, 1\tir. Steelman 1
A. $4,050.00.
Q. That was in what year¥
~~-

1933.

Q. Since acquiring this property have you made any expenditures in the way vf inprovements ~
A.. Y P.S, sir.
·
Q. State to the jury \vhat they are and how much they
nmounted to.
A. Well, the home was lathed and plastered several rooms,
nearly every roon1, to the best of n1y kno,vledge, had to have
some plaster, and every room was painted ·and papered. Heat,
in~ plant, the radiators all over the house, we
pag·e 322 } had hP.at upstairs and down and I believe most
of those radiators were bustPd. 'iVe had to take
it down and just repair the heating plant. We put a ne'v
roof on from end to end and the porch, and we had a lot of
carpf\nter 'vork don~; eesspool; electric lights and screening
for ev~rv \Vindow and everv door.
Q. Dicl you have everytliing done to that home that wa~
necessary to make it as comfortable and enjoyable as you
could?

A. I did.
Q. And that cost you approximately, the least w)lat, Mr.
StP.eln1an, \vha t you did to your home?
A. Well, I think my \vife put a very low figur_e there of
$2,500.00.
Q. Outside of the house what other improvements and repairs did you n1ake on this property?
A. I had to lJllt th0 house out along· thP. water front there,
which consists of threP. rooms, and I ran water pipe from my
windmill rig·ht across the marsh to the house putting running
water in that. I al~o painted the potato house and repaired
the roof to that and rebuilt the two story building- in which
1\-fr. 1\fatthews lives now.
Q. That was Larry l\·fntthews, tl1e boy that works for you·?
A. That is right. ...~ncl we built the office do\vn to the clan1
house, and the shucking house and the doek · along· around
the clan1 house. In fact there is two clam houses there. Electric pump up to the dwelling house and new electric pump
down to the shuckin2· house. Oh, I don't know.
Q. "\Vhat ·would you say, ~Ir. Steelman, was the very least
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1

that you are certain that you have expended in
the improvement of this.
A.. I believe I could say safely $5,000.
Q. Now how'n1uch up land, or high land, approximately, is
there to th~s property, 1\Ir. Steelman'
A. '\Veil I have heard somebody say about twenty acres.
Q. You are not n1uch on estimating· acres 1
..A.... I am not much on acres.
'
Q. Is that ground in good cultivation, or you don't pay
much attention to that part 1
.
A.. I don't pay much attention to that, but there \vere a lot
of trees near my home when I boug-ht the home like an old
driveway with a lot of locust trees and during those storms
I had to get those up and while I was at it I thought I would
grub up the roots there and put the land in cultivation.
Q. In pur.cha sing this land were you taking any consideration of any income that might be derived from the high land~
A. No, sir.
Q. J\IIr. Steelman, after this condition was brought about
on your shore did you ever attempt to plant any clams there
during 1937 ~
.LA,.. Verv few.
(~. lio'v many would you say you atten1pted to -plant there·
during 1937 ~ After the summer came in and this condition
arose?
.A. I didn't plant but a very few clams. I wouldn't say over
betwem1 fifty and a hundred thousand all put together.
Q. Did you plant them at different times, or at one time Y
A. At different times.
.
·
Q. Now why didn't you plant any more than
page 324 ~ that Y
A. On account of this 'vater.
Q. Did you have any trouble with the last clams you
planted there Y
. A.• Yes, sir.
Q. vVhat trouble did you readily see with the last clams yon
·
planted on that shore'
.A. 'J1hey wouldn't g;o under.
Q. Ordinarily when you plant Clams some of them don't
go under. That is very frequently the caseY
A. That is right.
/
·
Q. What do you always do to those that don't ·go under?
A.. Nose them.
Q. Did you do that in this instariceY
·
A. Yes, sir.

page 323

~
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What" would happen when you would nose ·them int
They would work back out and die. ,
Did you keep on attempting to nose them inf
Yes.
Who helped do that?
A. I declare if I can recaH who helped do it.
Q. l\{r. Steelman, you have assessed your damages to
clams at $1.750.00. I will ask you before I ask you that. During .Tune and July, I don't recall about May, did you ship
many clams¥
·
A. No, sir.
Q. Now have you ascertained from your wife's records the
nu1nber of clams that you shipped between August 1st and
November 1st, 1937?
page 325 ~ A. Yes, sir.
Q. How many was it?
A. 946,700.
Q. Your wife also tr-11 you from her records what the
average price of clams was during that period of time?
A. Yes, sir.
Q. What was that?
A. $5.60 per thousand.
.
Q. Now, J\!r. Steelman, ten these g·entlemen where you first
kept your floats during the summer of 1937 in the floating
of vour crabs .
.A.. Down in the channel below the terrapin pen.
Q. Now what. did you find to be the condition there?
A. I found a verv bad condition.
Q. ~That was that bad condition 1
A. There was so rnuch skum and slur on this water in the
floats that the clams was dying.
Q. vVhen you found that condition did you attempt to do
anything with your floats to relieve that condition f
A. I readily went to work and g·ot a stationary float and
put next to the hig·h water mark, thinking I could float my
clams up there.
Q. Did you try to see if you could float them up there?
A. Yes, sir.
Q. What did you find to be the case there?
.A. vVhen the tide would P.bb ·out this slur and m~tch and
stuff on the water would get in the clams as they
page 326 } would ebb dry. and keep covering them and settle
down into them and then I had to go to work and
move mv float back wherP. I left them.
·
Q. N ~w, ~Ir. Steelman, if you had not had this condition
Q.
A.
Q.
A.
Q.
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of the water inside low water n1ark next to the shore could
you b~- making proper preparation have kept your clams
there~

A. Yes, sir.
Q. 1\.s the tide went off and left the clams bare and dry in
the-

1\fr. !fears: Jv[r. N otting·ham, don't indicate what he is to
answer. He is just leading the witness.
The Court: He basn 't finished his last question yet.
Q. 1\.s the tide ''rent off and left the clams bare and dry

the high g-round, as you have testified it did, if the water
had been pure or not contaminated by this refuse broug·ht
clo,,rn would those clams have been all right at that pointY
A. They would have been better, and saved me lots of .
1noney:
Q. E:xplain to the jury what you mean by that.
A. If the water bad been normal in the creek I could have
].mt n1y float next to the high water n1ark, but with this filth
coming down the creek on the ebb tide 'vhen the 'vater is at
its 'vor13t on the Io,,r water my clams would have been up about
a foot and a ha1f up above this filthy water.
Q. Would it have hurt the clams to have laid there dry¥
Which would have been best for the clams, to lay dry or in the
channel in this water 1
A. Best condition on the high land where they \Vonld have
been dry.
pag·e 327 } Q. Now if this water had been normal and in
good condition and you had placed them next to
the hig·h land would it have been necessary to do anything
to protect them from the sun~
·
A .. Yes, sir.
,
Q. 'Vhat would you have had to do?
A. Built a shed over them.
Q. And your reason for not building the shed over them
was 'vhat~
A. This slur.
Q. And, thP.refore, couldn't keep them there f
A. That is right.
(~. Now, l\'fr. StP.elman, what would you state as an absolute certainty is thP. very least lossage that y{)u had in your
dam floats between the time your clams .were put in the floats
up i1ntil the time they WP.re packed and bag-g·ed t
(Ill

G. L. Webster Co., Inc., v. Emory J. Steelman.

277

E1nory D. Steel1nan.
~ir.

1\Iapp: Above low water mark 1
l\ir. Nottingham: ThesP. were floated in deep water.
1\Ir. :1\'Iapp: vVe object to any darnage to clams except above
low water mark.
'rhe Court: Between high and low water mark.
lVIr. 1\'Iapp : I say anything except above lo"r water mark.
Nir. Nottingham: This witness just testified he attempted
to keep his floats nPxt to the shore on his own ground, that
the "rater con1ing ·over them made it impossible to k~ep them
there, therP.fore, he 1noved them in the channel and reduced
the actual damages and was the only means available ho
could do it. If he had kept them next to the high
page 328 ~ land it was an absolute loss, but he moved them
out in the channP.l and thereby reduced the damages.
The Court: I don't think, 1\!Ir. Nottingham, under that
authority and my rulings on the Demurrer he can claim any
action except those damag·es sustaihed between high and low
water 1nark. \Vhen he moved thP.m he took that responsibility on his ow·n hook
1\{r. Nottingham: 1\End my finishing!
The Court: No indeed.
. l\Ir. N ottinA·ham : 'Vhen he took them up between high and
loY\' water mark, it is necessary to have them in floats to have
tlu~m availab]P. for orders. Now he put them up next to bis
hig-h water murk and there was an absolute loss. I think
undP.r the low that as a duty he owed not only to himself,
but the Webster ·Canning Con1pany, if he could by moving
tl1ose floats decrease the dan1age to the 'Vebster Canning
- Company it ·wasn't only his right, but his duty. Now he
moved them in the channel for the only purpose in the world
of decreasing the dan1age.
Thf r. IIeath: They wore originally above low water mark.
This was s·imply to help reduce the damages.
The Oourt: DoP.s l1e put them on floats above low 'vater
mnrk1
1\:lr. I\fapp: No, sir, below low water nmrk_, according to
l1is o"rn evidence.
~fr. Notting-ham: His evidence is he thinks the clan1s 'vould
bl~ b(:\tter and he attempted to float them up next to the high 'vatPr mark. but it decreasPs them, so he moves
JJage 329 ~ them.
ThP. Court : I don't think he can answer that,
~Ir. Nottingham.
J\f r. Nottingham: ""re note an exception. Can we show
1
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now wl1at we want to show the damages would actually be 1
The Court: Yes, sir, go in the room there and put it in
the record.
Note : The following taken out of the hearing of the Jury :
~fr. Nottingham: Vve expect to show that the lossag·e fro1n
the time they were taken up off-of the ground, put in the
floats, taken from the floats, carried into the house and packed
was twenty per cent. That this same operation under normal
conditions run at the very g-reatest five per cent, leaving· a
loss of :fifte0n per cent due to the condition of the water coming from the Webster Canning Company; that thirty cents a
thousa~d would cover the cost of paok and labor, leaving a
uc:·t loss age of $5.:JO per thousand on 15% of 946,700 clams.
Not a.nly that, hut the plaintiff expects to show further that
for five years previously in operating in Cher.rystone Creelt
t})at he had kept his clam floats n~ar high water mark and
between the low and high water mark. .A.lso expect to show
by this witness that thl?. two years preceding his occupancy
of this property and while he lived at the IGng· place he
floated at least eighty per cent of his clams up between hig·h
ltT1d low water mark bP.cause 'vater conditions then permitted
hirn to do so.

Note : Returned to the Court room, and the following taken
before the Jury.
page 330 ~ By M:r. Nottingham:
Q. lV[r. Steelman, have you oysters on this
ground b<?i:ween high and low water mark?
A. Yes, sir.
Q. llave you been able to handle or use any of those ovsters
during the entire fall and winter of 1937 ~
..
A. No, sir.
Q. Have you repeatedly from time to time kept 'vatch over
them and opened them to examine them to see if it 'vas possible for yo-u to do so 1
A. l have.
Q. In filling your orders for oysters how have you secured
n~~m ~

A. I g·et them from seaside, from Plantation Creek, Kings
Cr<~ek

Q. Nam<? some people who you have purchased ovsters
fron1 that you have handled. ·
..
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.A. Jvfr. Billy Wescoat, Ike Reid, Les Owens, William Hunt,
Ike and Lee .Steelman, and several ot}lers.
Q. 'rowa:::d -the latter part of the season were you unable
to g·et oysters, and turn the orders over to other people Y
A. Yes, sir.
Q.. Who did you actually turn orders over to to get other
people to fill them Y
A. :Nir. Owens.
1\{r. Mapp: I don't see how that would affect his damages.~Ir. Nottingham: If you will recall ~Ir. J\!Iapp asked Mr•.
Burton yesterday about the market. We want
page 331 } to show he had not been able to fill the orders.
The Court: I will permit it.
Mr. Mapp: We Rave the point.

Q. Did you turn any orders over to 1\{r. Wescoatf
A. No, sir.
·
Q. Now what have you received, 1\{r. Steelman, right along
for the oysters you have purchased and sold, 'vhat have you
rec<~ived for them?
··
A. Barrel oysters?
Q. Yes, sir.
A. To the best of my recollection $4.50 and $5.00.
Q. Do you recall what prices you haYe paid Mr. Owens and
1\ft·. \Vescoat for oysters that you have bought to sell Y
A. $5.00.
Q. Have you been able to handie any oysters at all off of
yom: own ground?
A No, sir, 110t that was planted before last summer.
Q. Did you in the fall, when you were buying some of these
oysters, after the canning con1pany stopped operating, lay
son1e out there during the interval that intervened between
the tilne von purchasP-d them and the time von sold them f
A. Not'betweeri. hig-h and low water mark I didn't.
Q. Bnt these you laid out in the fall, there is no lossage
clainH~d -for those?
A. No, sir.
Q. Those you laid out there there was no trouble 'vith them,
the canning· company had stopped operating?
pag'e 332 } A. No, sir, no lossage for them.
Q. Now, Mr. Steelman, tell me how you have
estinu1ted your losses to oysters that you have between high
and low water markY
•
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A. I estimate it to be at least one thousand bushels on my
shores between low and high water mark.
q. Of what kind of oysters?
I A. Of barrel oysters and shucking stock.
Q. '\That is the very least that you could have gotten per
bushel for that thousand bushels 1
.A.. $1.00.
Q. Npw did you have any other oysters or barrel stock that
have been absolutely destroyed 1
1\. I have.
Q. "'\\T ere they between high and low water mark~
.A.. Yes, sir.
q. "'\\7hich part of your ground were they on, ~Ir. Steelmnu? .
.1.\... On the South side of the clam house going over toward
l\Ir. Jones' property.
Q. Ho'v much did you have there at the very leastf
1\. I -estimated it to be at least one hundred bushels.
Q. ''That could you have gotten at the very least figure for
that 11 undrod bushels Y
.A.. I would ~ay $1.00 a bushel.
Q. Now what kind of ground was this where you had this
hundred bushels planted, ~Jr. Stcehnan?
A.. This was natural rock.
Q. Did oysters fatten on that ground good f
A. Yes, sir.
page 3R3 ~ Q. Was it invariably used for that purpose?
A. Yes, sir.
Q. Can that ground today be or can it again be used for
thi::; purpose~ '
A. No, sir.
Q. 'Vhy'
A. Because the silt and slur and slime coming down there·
a11d gTeasy stuff on the water and vegetable matter settling on '
the ~hore after the tide would ebb off and when the tide would
rise back, instead of it rising on the water again it sticks to
the bottom, therefore it has covered the rock, oysters and
all up.
Q. 'Vhat have you had to do with that piece o.f ground that
was fonnerly g·ood fattening ground since this condition occurred1
A.. l\:fude shell rocks on it.
Q. In your opinion will you have to always in tile future
u:-:;n thi~ for the purpose of growing seed, or can you in your
opinion ever use it again for fatt~ning oysters Y
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A. No, sir, it will have to be used for growing seed.
Q. "\Vba t is the difference in the value of that ground in
your opinion today and the damage thereby ensuing· as a result of not being able to use it in the future for the purpose
of growing and fattening big· oysters, but having to use it
for seed purposes 1
A. I would say $200.00 at the very least. It is well worth
$300.00.

Q. Now how many other oysters do you think at the very
least, 1\'lr. Steelman, that you have on your shores between
high and low water n1ark?
page 334 ~ A. I feel at least fifteen hundred bushels seed
ovsters.
·
Q. Have tl;ose seed oysters grown ·and thrived as they
should have under norn1al conditions?
A. No, sir.
Q. What bas been the result of this waste water going over
them?
. A.. All that settling on them has covered up a lot along the
edg·<~ of the rocks, turning the edge of thP- rocks into mud,
dead fish s~ttling in them, everything coming from the head of
that creek.
Q. "'\;'\That you estimate your damage to that fifteen hundred
bushels of ovsters?
A. $275.00.
Q. l\1:aking a total of $1,575. Now is there any question
in the world that you have been damaged at the very least to
that extent?
A. No, sir.
Q. ~fr. Steelman, under normal conditions if this condition is relievPd as a result of this suit is that property valuable to you?
A .. How is that?
Q. If as a result of this suit this condition on your shore is
relieved is that property valuable to you today?
.A. Yes, sir.
l\{r. ~fapp: Question objected to, if your Honor please.
Tlris isn't an injunction snit or equity suit, it is a question
of damages.
The Court: I think that is well taken. I will sustain your
objection.

Q. If this condition as exis"ted in 1937 is to continue in the
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future can you continue to stay at your present
home and place of business and operate there Y
A. No, sir.
(t. Is that property even aside from your business livable
under conditions that existed in 1937?
A. No, sir.
Q. }.'ft~. Steelman, not as an element of damage, but as a
condition showing the condition of the water there, when you
brought clams into your house to pack what was the condition
of them~
A. I remember one time last summer some of us went out
to the floats and forked up clams and broug·ht in late in the
afternoon to clean up to have ready to pack early in the morning and the next morning when 've went down to pack those
claras they had little specks of green or blue stuff all through
fueh~p.
·
Q. Was that anything unusual, or would some c.ondition
like that show frequently?
.A. ~l1at is really the only time I ever seen that to my .
kno,vledge.
·
Q. ·Now, 11r. Steelman, you have set forth in your suit that
yon feli that you were injured to the extent of $2,000 as aresull of the enjoyment of your home. Do you feel that that
is a very fair estintate f
A. I do.
Q. Now, lVIr. Steelman, in connection with this property,
how close to w her~ you clam house is does high water come to
that,--I n1ean does deep water?
...~. Right to my dock.
pag·e 336 ~ Q. Now how close are you able to build vour
dock to the shore and still have deep 'vater 7 ..
A. To the road that runs down?
Q. That is rigl1t.
A. I could build itQ. Not talking about where you can build it. Your present
building that you use as a clam house, how close is that to
the high land?
A. That is fifty feet, more or less.
.
Q. Is there any other property on Cherrystone Creek hi
which yon can build a clam house or shucking house right adjoining the high land and still hav.e deep water landing?
A. Not to my knowledge.
Q. Does this add to the value of that property?
A. I would say it does.
·
Q, In 'vhat wayY
·
~

' '
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A. In having deep water to come up to your shucking house
and clan1 house ·within fifty feet of your truck.
.
Q. The others have to transport them some distance from
their houses to the vehicles 7
A. That is right .
. Q. That, of course, saves a great deal of labor!
A. Yes, sir.
Mr. Nottingham: Witness with you.

CROSS EXAMINATION.
~fears :
"'
Q. Mr. Steelman, you were in the seafood busipagc 337 } ness in 1\{agotha for a.number of years before you
came on Cherrystone Creek, were you not Y
A. Yes, sir.
Q. How long 'vere you down there 7
A. To the best of my recollection about five years.
Q. And you dealt solely in clams, did you not!
A. Clmns, scallops, oysters.
Q. Your principal business though was in the clam business, ·wasn't it?
A. Principal, yes.
Q. You grew mdre clams?
.A. Yes, sir.
Q. You grew no oysters at 1\fagotha, did you?
A. No, sir.
·
Q. N o'v when you came to the King property did you come
there directly from Magotha?
A_. Yes, sir.
Q. ~]wn did you come there, what year 7 ,
A. I don't remember.
.
q. Now· what is your best recollection'
A. 'Vell if I bought this place in 1933 it must have been
two years prior to it.
Q. In 1931?
A. Smnewhat there about.
q. Yon handled principally clams at this place, did. yon
not?
A. At l\{rs. l{ing.'s place,. yes, sir.
Q. ·You didn't grow any oysters there, did you~
page 338 ~ A.. No, sir.
Q. You had never attempted to grow oysters

B"'' Mr.
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before you boug·ht the Lane property where you now
No, sir, not on Cherrystone Creek.
That is your first experience in the growing· of oysters f
No, sir, I have grown oysters before that.
"\Vhere did you grow them?
In .Stingaree Cove.

I

j

l

vVben~

Long time ago.

(J. How long ago 1
A. I don't rClnember.
Q. How many did you grow~
A. lVIayhe five hundred bushels.
Q. In other words, until the thne you went on Cherrystone
Creek your entire experience as an oyster grower was the
growing of five hundred bushels on some place in Accomack
County? Is tl1at correct~
A. Yes, sir.
Q. No"r, lV[r. Steelman, when you bought eh Lane property,
for which you say you paid $4,050.00, ho'v much land did you
g·et~
·
A. To the best of my recollection about forty acres, more
or less.
Q. That is all told. Now how much land do you own between high and low water mark? I will ask you first, 'vhat i~
the di~htnce of your shore line?
A. I don't know.
Q. Do you have any idea?
page 339 ~ A. No, sir.
(~. How many feet, how many yards?
A. I really wouldn't like to say, because water is deceiving.
Q. You don't have to go to the water to find that. Yon
can etand ont of the water. You can look at the shore line.
A. 'Veil, the shore is mc;>re crooked than the water line.
Q. '\Vhat is your best judgment of the number of yards of
shore front you have?
A. I wouldn't like to say ho'v many yards. I remember
askh.1~ someone maybe a year ago what he thought my shore
was, how· 1nany acres did he think was in my shore,- and whoever this man was estimated about twelve acres.
Q. Do you know 'vhat is the distance beh\reen high and low
water n1ark?
.A. At \vhat point?

i
I
I

I

!
I

I
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Q. At any point. Isu 't it about the same¥ "\Vouldn 't it
be about the same distance from high and low water mark all
along the line 1
A. One place might be ten and another place a hundred
and fifty.
Q. The distance water 'vould go out and come in would be
about tho same?
n:Ir. T. H. Nottingham: .That is just what he said, some
place~ ten and some places a hundred and :fifty.
Q. Iu other 'vords, there is a big difference in the area betwe2n high and low water mark at certain points. In other
words, high 'vater will come in further at some
page 340 l· points, but will not the distance be pretty near the
same all the way down~
A. Not to the low water.
Q. 'Yhy1
A. Because the shore varies.
Q. vVouldn 't high and low water mark vary just the same'?
When the tide goes out wouldn't it vary with the shore line?
A.. I don't understand what you mean.
Q. Isn't it approximately the same distance. W auldn 't
the· water go out at one point about the same distance? Isn't
the differP.nce behvPen high and low water mark about the
sam0 ali along the shore f
A. No, ~ir, I don't think so.
Q. ~fr. Steelman, have you ever 1neasured that shore, the
dir.tan<'e behveen hi!d1 and low water mark f
A. No, sir.
....
Q. Do ynu have an idP-a how many acres of land you l1a ve
bnhveen high and low 'vater mark?
A. No, sir, other than what I just told you.
Q. That smnebody else told you Y
A. rrhat is right.
Q. You have no idea yourRelf, but somebody else told you
about hvelve acres, and that is all the information you have?
A. Yes, sir.
Q. Now, ~fr. Steelman, how many bushels of oysters do you
plant ordinarily to an acre~
"
A. Well, tl1at is hard for 111e to answer.
Q. IIow many did you plant to the acre on this ground!
})agt:! 341 }

1\{r. Nottingham: There is no evidence he has
planted any on the shore behveen high and low
water 1nark.
I
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Ml~ars: I think he saidCourt: How can he claim damage for them T
Mr. J\.fapp: He said he had a thousand bushels and planted
fifteen hundred bushels seed oysters.

J\.f1·.

Th~

Q. How many acres did you haye then in oysters when this
damage occurred that you are alleging? How many acres
did you have in oysters between hig·h and low water mark?
A. I hardly know what an acre is. I tried to tell yon that.
Q. Now you have alleged in your pleadings here you had
twelve acres?
A. Yes, sir.
Q. You have just told this jury that you had a thousand
bashels of barrel and shucking stock which this has caused
you dmnagc to, and you also had fifteen hundred bushels of
seed oysters which you have been damaged.
A. Yes, sir.
Q. Now how many acres did that thousand bushels of shucking stock and barrel stock cover and how ma:ny acres did the
:fifteen hundred bushels of seed ovsters cover? That seems
perfectly plain.
"
~Ir. Nottingham: He has told you three times he hasn't
estinutted it.
1\:fr. J\f eurs: If his counsel will sit still he will answer it.
The Coui·t: Just ask the question.

Q. Please answer the question.
page 342 ~

Note: Question read back to the witness.

A. I stated that I had this many oysters on my shore between high and low water mark, and that is about the best
answer I can give you on that.
The Court: He wants to know if you covered the 'vhole
twehi·3 acres?
A. No, sir.
Th~

Court: About what part of it then, give some idea.

A. I 'vould say roug·hly speaking about threEs.
Q. Then you did plant twenty-five hundred bushels of
oyster~ on three acres t Twenty-five hundred bushels would

G. L. Webster Co., Inc., v. Emory J. Steelman.

287

E·mory D. Steelman.
be a proper planting on three acres of oyster ground Y Is·
that right?
A. ·Yes.
Q. Now, l\1r. Steelman, when you filed this original suit you
claimed $i1,000Mr. Nottingham: We object. I understood that has been
'
elirninatnd because of the ruling of the court.
The Court: Don't answer, l\1r. Steelman.
.
1v[r. Nottingham: We object to Mr. Mapp using the $3,000.
The Court: If he wants to put it in the record I will let
him. Don't answer, Mr. Steelman.
'

Q. In your original notice of motion you allege that vou
had a loss of $3,000 on oysters.
..
~Ir.

Nottingham: We object.·

Q. When his Honor eliminated on our Demurrer two acres
of this g-round you eliminated $1,425.00 in value of those
oysters, and that covered two acres. Were the
page 343 ~ oysters on the two acres,-were there mote
oysters on the two acres than there were on the
three acres you now have planted¥
The Court: I sustain your objection to tha.t. Gentlemen
of the jury, they filed a Bill of Particulars before the Demurrer. The Bill of Particulars ·is what they expected to
prove. The Court sustained the Demurrer and cut out some
of that and they filed a new Bill of Particulars, and it is only
proper evidence as to the new Bill of Particulars. That
is the reason I excluded that question and you are not to consider it.
J.\llr. ~fears : We except.

Q. 1\tlr. Steelman, you have planted conditions there on
Cherrystone Creek so bad that nothing hardly could live, but
you n::arketed 946,700 clams during the year up to November 1, 1.937. Is that correct?
·
a~

~Ir.

Nottingham:. I understood you had us to eliminate to
far as the damage goes.
The Court : That is right.
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Q. Is that correct 1 You marketed 946,700 clams bet,veen
.August 1st und November 1, 1937¥ Is that correct¥
A. Yes, sir.
Q. vVhen purchasers can1e to purchase those clams did you
tell the111 they were no good 1
A. I did.
Q. You told them .they were bad clams 1
A. I did.
Q. Did you tell them they came out of bad
page 344 ~ water and they still !?ought them~~
A. They did come out of bad 'vater.
Q. And you told them thnt any they still bought t}lem?
,A. I don't know who I told it to.
Q. You told the parties that came to buy clams they came
out of bad water, but you wanted to sell the clams and they
bought the clams 1 Is that right¥
A. Are you talking about commission men, or somebody
goin~· there to get a mess of clams 1
Q. I am talking about the 946,700 clams you sold from there.
Did you tell the people that came to buy them that they came
out of bad water¥
.A. Nobody can1e to buy them .
. Q. Did you ever tell anybody you sold them to· they were
bad clams·!
A. Not these clams, no, sir.
Q. Didn't they come right off the same ground you say was
in bad shape f
A. Yes, sir.
Q. But they were not bad enoug·h you were called upon
to tell the purchaser there "ras something wrong with them 1
Is that rig·ht?
A. I didn't never tell nobody. All these clams I sold went
to the city nnd I didn't tell them they were bad.
Q. Did you e-ver write anybody you had some good clams
here vou wanted to sell then1 f
A·. ·Yes, sir, I have done it.
,
Q. And you told them that some of the5le same
page 345 ~ dams were good clams? 1\fr. Steelman, you say
you went on that bad oyster ground that had
everything: from mud, sticks, weeds, tomatoes, and planted in
th ~ sunnner of 1937 some n1ore oysters?
A. No, sir.
Q. Did you tell your counsel you planted on this oyster
ground some seed oysters?
A. No, sir.
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Q. Where did you plant them~
A. ln the channel where the Health Department says put
then1.
Q. On your oyster ground?
A. On 1\Ir. Wescoat's.
Q. How far fr()m your shore was it 1
A. Fifteen feet from mv low water mark.
Q. In other words, it was good water fifteen feet from your
low water 111ark, good enough for you to plant oysters in?
.A. Yes, sir.
Q. How do you draw the difference between fifteen feet you
could get good water to plant oysters,-how do you draw a
distinctioti there? '\Vbat is the line of demarcation~
A. The factorv was closed.
Q. You planted in the same area that they were bad Y
A. Yes, sir.
Q. The fuctory wasn 1t closed though in June, July, August and September, was it1
.A.. Not to 1ny knowledge.
Q. You just testified you planted seventy-five to a hundred
thousand cla1ns during that period.
page 346 ~ A. Yes, sir.
Q. The factory was running then?
.A. y(~S
Q. Is that any reason ·why you should plant them on that
same ground than you should plant oysters after the factory
was closed? Just tell tlwm why it was all right for you to
plant seventy-five thousand clams during the months the
plant ·was bL'ing· operated when you told them the only reason
yon planted tl1e oysters was because the factory was closed.
A. I didn't have anywhere else to put the clams.
Q. .And that is your only reason you planted them while
the factory was running. Now, Mr. Steelman, if you had
thoug·ht for one minute that you were being injured by the
'vater~ and pollution coming· down there, would you have
planted seventy-five to a hundred thousand clams 1
A. I was con1pelled to plant them.
Q. "'\Vhy~
A. They will not live up in the house. If someone brings
thent there you have to plant them.
Q. Now l)efore you bought them you knew you were going
to plant the1n somewhere?
A. Yes.
Q. And you kne'v where you were g·oing to plant them?

f.

r·
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A. I didn~t have anywhere else to plant them. You buy a
lot of stuff vou don't want at times.
Q. Now, M:r. Steelman, you say you planted seventy-five
to a hundred thousand. Are you positive you didn't plant
more than that 1
page 347 ~ A. I am not positive.
•
Q. Did you hear lVIr. J. ·n. Steelman testify yesterday'
.A. Yes.
Q. What relation is he to you Y
A. Brother.
Q. Did you hear him testify that at one time you planted
between seventy-five and a hundred thousand and you made
several plani.ing·s on that creek during 19371
A. He said he thought, didn't he 1
Q. I a1n asking did you hear him say that V
A. I understood him to say he thought so.
Q. Did you also hear 1\fr. Frank .Steelman that lives with
you say you planted on three or four different times and you
planted one time behveen seventy-five and eighty thousand
clams? Did you hear hin1 testify to that¥
A. YeR.
Q. Are those fellows miRtnken that yon planted seventy-five
to a hundred thousand at one time and made several other
plantings in 1937Y
·
A. That was their guess about it.
Q. Don't you really know you planted more than seventy- ·
five to a hundred thousand clams Y
A. I don't know, sir. ·
Q. Now, ::Mr. Steelman, haven't you also during the summer of 1937 erected a new oyster house on your land?
A. I have built on to it, yes, sir.
Q. What time during 1937 did you. build that?
. page 348 ~ A. I don't remember the month. Maybe the
latter part of the summer.
Q. Right while the canning factory was running right along.
Instead of taking away any buildings you were increasing.
Ifow much did that oyster house cost you 1
· A. I would estimate five or six hundred.
Q. How 1nuch bigger addition did you erect¥
A. That is what I am speaking of.
Q. How big a building did you erect?
, A. You n1ean when I rebuilt itT
Q. What size building did you add f
. ,.,i,
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A. I really haven't measured it.
Q. No'"' l\fr. Steelman, do you have any ideaf
A. Maybe thirty by sixteen and added on ten more feet,
more qr less. I just don't know.
Q. Now, Ivlr. Steelman, you said a minute ago you purchased this property April 26, 1933, didn't you, for $4,000 Y
~ $4,050.00.
.
Q. At that time paid $500.00 cash and gave a deed of trust
to me as trustee securing seven bonds of $500.00 each, ,did
you not!
it. Yes, sir.
Q. And those bonds were payable June 1, 1933, January 1,
1934, ,J auuary 1, 1935, January 1, 1936, January 1, 1937 and
January 1!' 1938, and January 1, 1939. That is correct, isn't itf
A. I believe I remember paying $500.00 when I. bought
that. I don't know what month that was.
Q. And you gave a deed for the balance'
page 349 ~ A. I was supposed to pay $500.00 more· when
I t.ook possession of it.
Q. And t.hen $500.00 a year!
A. Then $500.00 in bonds payable the first of each year.
Q. No'v your counsel in his opening st;:ttement said you
had been very badly injured and you weren't able to borrow
money to put in the seafood business as you would like to.
Do yon owe one single cent of that $3,500.00?
A. No. sir.
Q. Iu other 'vords, you have anticipated the payment of
those bond:3 clear through 1939. You have paid off in full. •
A. Ye~, sir.
~{1'.
~Ir.

Ifeath: · Ifas that any relevancy in this case!
l\fears : H~ says he has lost $2,000 in value of build-

ings.
~Il'.

Nottingham: We don't object. Let him sho'v it.

Q. In other words, you have made and paid that entire indebtedneF=s, haven't you'·
A. Ye~, sir.
· Q. In the year 1937 althoug·h you didn't have to pay but
$500 you paid $1,000?
.A. Y eb, sir.
Q. And you wiped out this deed of trust?
A .. Yes, sir.
Q. Now, ~fr. Steelman, I understood you to say you paid
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$4,000. I believe you said $4,050.00. :Nirs. Steelman said you put in the way of improvements on
the building $2,000 and that you had put in addition may be of buildings and improvements and lig·hts, and so
forth, an additional $2,500.00. You then said, I believe. you
spent $u,OOO additional, making that property stand you $9,050.00 by y~ur figures. Is that correct¥
A. Yes, sir.
Q. ·You have lived and enjoyed that property, rent free, of
course, since l 933, haven't you Y
A. I enjoyed it until 1936.
Q. Then you have had the privilege of cultivating the
cleared land besides living at the home, haven't you¥
.!.. I just cultivate the land to keep it from growing up.
Q. Now 'vhat do you estimate the value of that property
is rig·ht no:w?
A. That all depends on how this suit goes how I can answer
thar. question.
Q. You have asked damages of $2,000. I asked you how
much that property is worth now before the suit is decided.
Right this n1inute.
A. That all depends on how this suit turns out.

page 350

~

Thn Court : I think that a proper question. Answer the
question what you think i.t is worth right now, now matter
how the suit goes.
A. That ·all depends on whether I have to put up with this
odor and w·hether I can run my business. If it is going to
stay likB it is now I will take whatever I can get for it.
Q. I am asking you what that property is worth.
page 351 }
ditions exist

lVIr. Nottingham: I think he has answered.
The Court: What can you get for it, as con-

now~

A. I don't really know wlutt it would bring. I don't have
anv idea.
Q. vVhat was that P!·opert.Y.- worth -in your opinion in 1937 ·
':vhen the sewerage, tlus drainage, was at its worst?
A. I really don't know what it is worth, J\IIr. ~fears.
Q. J\IIr. Steelman, did you ever make a statement to any
con1mercial house for the purpose of obtaining credit at any
time in 19~7? Or 1938¥
A. Not tlla t I recall.
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Q. Did you ever borrow any money at

a~y

time during

1937 or 1938 ~

A. Yes, sir.
Q. Did you. make a financial statement f - From whom did
you borrow the money?
A. Cape Charles Bank.
Q. The bank at Cape rCharles'
A. Yes, sir.
Q. Did you furnish a financial statement at that time'
A. Yes, sir.
Q. \Vhat valuation did you put on this very same property
'vhen you furiJished them a financial statement when you borrowe(~ that rnoney?
A. I don't remember. J\ilaybe· I told them the same as my
last statement.
Q. You signed a· statement, of course, didn't
page 352 ~ you f
·
A. Yes, sir.
Q. You made oath to that statement?
A. At the bank~
Q. Yes.
A. Not to n1y knowledge.
Q. That statement was given for the purpose of obtaining
credit from that bank, wasn't it?
A. I suppose so.
Q. \Veil what valuation did you put on that property at
that time?
A. I don't remember, ~Ir. Mears.
J\'Ir. Heath: He has answered that twice.

Q. You are positive of that f
A. I am positive.
Mr. Mears: I have no further questions.
GEORGE T. TYSON.
Clerk of the Circuit Court of 'Northhampton County, being
first duly sworn, testified as follows:
DIRECT EXAMINATION.

By Mr. Quinton G. Nottingham:
Q. ~ir. Tyson, will you look at Deed Book

6~t,

page 2G7,
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and see if that .shows a deed for this piece of pt·operty here
from Mr. Smith vVilson to H. Allen Thompson 1
A. Yes, sir.
Q. Will you read that to the jury?
J\fr. :fi!Iapp: vVe don't raise any question about the title.
.
1vir. Heath: If· you will admit the fee simple
page 353 } title is in us, as stated in our declaration.
·
Mr. Mapp: We admit that.
Note: It is agreed between counsel that the fee simple
title to the property in question was vested in the plaintiff
by deed dated April 26, 1933, from William L. Lane and
wife to Emory J. !Steelman, consideration $4,050.00, containing 40.97 acres, and all of the riparian ·rights thereto
appertaining, including· the fee sin1plc title down to low wate1·
mark, the dates and amounts of the bonds being as follows:
one bond of $500.00 payable June 1, 1933; $500.00 payable
· ··January 1, 1934; $500.00 payable January 1, 1935; $500.00
payable January 1, 1936; $500.00 payable January 1, 1937;
$500.00 payable January 1, 1938; $500.00 payable January 1,
1939. We want also the date of the release of the deed of
trust, which was: ,July 24, 1937, was the last one for the last
two bonds.
Mr. Heath: If your I-Ionor please, a·s to this clam iten1
which your Honor ruled out 'vhile ago, again I am not so
sure that we put it clearly before your Honor. These were
clams between low and high water mark. If they llad s ta.yed
there they would l.ave been a total loss. Ypur Honor has
. ruled out all loss sustained by reason of damage to the \Vaters ·
on leased land, but we can show everything that occurred
between high and low water mark Now if these clams were
originally barred, and we had either to suffer a total loss, in
which event I understand under your Honor's ruling you
think the .testimony would be admissible, or we had to protect ourselves, and in doing that protect the defendant. It
seems to me whatever loss we sustained is due to the fact
.
that the waters between lo'v and high 'vater mark
page 354 ~ had been effected. Due to the effecta tion or those
waters, we think that was the impellin~ cause that
forced us to move them.
The Court: That isn't the way the Court caught it, tl1at
these clams we1~e down there between high and low water
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mark. He got them up and put them in floats and these
floats were on the edge of low water mark and they got
·
affected and he pushed them out in the channel further.
Mr. Nottingham: He testified he took them up to high
water mark next to the shore.
The Court: I don't think so. I don't think that is an element of damage. I understood the first time he detected
anything wrong with the clams was after he got them in the
floats.
Mr. Nottingham: Will you let the stenographer read
back' We put them up next to high water and they died .
so bad there he put them in' deep water because they didn't
die so bad there, and then he carried them in to the high
water line, 'vhere they would have stayed but for this
trouble. ' We will sho'v that he .did eighty per cent of his
'
clam floating in Kings Creek.
Mr. Heath: Will you reserve that question subject to
the reading· of the stenographer's notes?
The Court: Certainly.
Note: Testimony of Mr. Steelman given on direct examination concerning 'vhere he had his clams, floats, etc., read
back to the Court by the ·stenographer.
The Court: I don't believe, gentlemen, under that testimony that I can change my ruling.
page 355 ~

Note: The following statement was made to
the stenographer by ~Ir. Quinton G. Nottingham:
We would show by this witness if he were permitted to testify
that by reason of the bad water and as a result thereof Mr.
Steelman having to keep his floats in deep water away from
his property, the labor in tending them amounted to at least
$100.00 in excess of what it 'vorild have cost him if the water
had been good so he could keep said floats next to his high
water mark.
Mr. Nottingham: We. rest, if your Honor please.
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TESTI~IONY.

GEORGE H. BADGER,
a witness on behalf of the defendant, being first duly sworn,
testified as follows :
DIRECT EXAJ\'IIN.ATION.
By ~Ir. ~Iapp:
Q. What official position, if any, do you hold in N orthampton County¥
A. County Surveyor.
Q. And how long have you been County Surveyor of Northampton County?
A. I was appointed in 1911.
1\{r. Nottingham: Your Honor, we overlooked showing
by 1\{r. Badger this plat in the early part of the testimony
we said we would prove by him. 1Iay be permitted to do so 1
Mr. Mapp: No objection.
By Mr. Nottingham:
Q. ~Ir. Badger, is that plat prepared by you of Eyre Hall
Creek?
page 356 r A. Yes, sir.
Mr. Nottingham:
Exhibit "B "·

We offer that in evidence, marked as

By ~Ir. Mapp Contd. :
Q. And you have been County Surveyor continuously ever
since?
A. All but about a couple of years.
Q. You have made every survey requested of you for either
\
side in this case, have you not?
A. Yes, sir.
Q. Mr. Badger, at the request of counsel for the defendant
company, G. L. Webster Company, did you make. this plat
that is before you Y
.
A. Yes, sir.
.
Q. When did you make it?
A. I made it March, 1938.
Q. About how· long were you in making it?
A. Oh, a lot of these lines are copied from other surveys. I
had already made and it took a good long time. I think I
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worked six or seven days in the field and as long in the office,
if not longer. It would have took longer than that if I had
had everything to have put on it.
Q. :Nlr. Badger, I am going to ask you first of all to point
out to the jury on that plat the location of the G. IJ. '"\Vebster
Company.
A. This ditch is right near the boundary line of the property of G. L. Webster. The screen separator is 'vhere the
point of my pencil is.
Q. I am going to ask you to show the jury about where Mr.
Steelman's home now in question is.
page 357 ~ Q. That is the Steelman property. That is hj.s
oyster house. H:is home isn't shown, it is about
this location.
Q. l\ir. Badger, you say this is the 'Vebster property here¥
A. ·Yes, sir.
·
A Juror: "\Vhat is the scale of that mapt
A. The scale is three hundred feet to the inch.
Q. :Nfr. Badger, I am going to ask you to take your pencil
and trace the course of the drainage from the screen you
have pointed out (trace that slowly) up to the entrance into
Eyre Hall Creek.
A. Follows a ditch paralleling the railrot~d on the East
side to #2.
Q. How far is that distance?
A. 1,446 feet, an open ditch.
Q. Then what .is the course of it?
A. Thence crossing· the railroad and follows a pipe line 277
feet to the head of a branch # 3.
Q. Ho'v does it cross the railroad f
A. In a culvert.
Q. Follow it from that to the next point.
Q. From #3 on it follows the run of the branch or the ditch
in the branch down crossing the state highway.
Q. And how far is it now from the Webster plant to the
state highway? We are all familiar with 'vhere it crosses the
state highway.
.A. 3,528.8 feet, plus 5,251.8 feet. Pretty close to a rnile.
Q. After crossing the main state highway please show '"ith
.
your pencil so the jury can see the course of the
page 358 ~ drainage.
·
A.. Just as my pencil point goes.
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Q. How far is it from the state highway, :M.r. Badger, to
the entrance to Eyre Hall Creek¥
·
A. You mean to the marsh 1 That is hardly the entrance.
Q. Give to the marsh first.
·
A. Fr.om the state highway?
Q. I think we can abbreviate that for you. Ho'v far from
the Webster plant the course that water goes before it gets
into Eyre Hall Creek, or before it gets to Mr. Steelman's
property?
A. Before it gets to Steelman's property it has to go
14,221.8 feet, or 2.69 miles .
. Q. Not quite two and seven-tenths miles?
A. Yes, sir, very close.
Q. Mr. Badger, in following thaf you have run your line
along there. What does that white line represent?
A. That represents the principal run of the branch or ditch ..
Q. What do these dotted lines on each side of that white lin~
represent?
A. Trees, bushes, and so forth, undergrowth.
Q. I notice on each side· of this white line there is a little
white line much fainter on each side. '\iVhat are those two
lines?
A. Approximately the edge of the branch.
Q. }Ir. Badger, what does this line dpwn here represent
also crossing the railroad property?
A. That is the branch between the William M. Upshur
heirs' property and William Hanby heirs' property. It is
another branch.
page 359 ~ Q. What does this dotted line down here I 'vould
. say over on the East side of what you have on
the plat marked "vVilliam M. Upshur Heirs", what does
that represent?
A. That is a branch from what I call the Jones--Upshur
branch.
Q. What does this you have over here, the dotted line over
on the West side of the Upshur Heirs, represent?
A. That is still another branch between the Thompson land·
and the Upshur land.
Q. What is this between the joining of those two branches,
and what. is marked up here Nottingham-Upshur branch?
A. That is the run of the branch through the rna rsh. These
parallel lines indicate marsh and these cross marks 'v.oods.
· Q. This branch, these two intersections in there shown on
the. plat as what t
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A.. Jones-Upshur branch.
Q. And when they meet with the branch through with Mr.
Webster drains, what is the name of the branch through
which he drains Y
A. Nottingham-Hanby branch, and Nottingham-Upshur
branch further down.
Q. Mr. Badger, what does this line with the dots on each
side you have marked up here North of what is designated
on the plat as the- John Nottingham property indicate?
4. That is a branch that makes up in the property of Mr.
Nottingham. He owns on both North and South side and he
owns out to the state highway.
Q. What is what you have designated on your plat as Bald.
win-Nottingham branch?
page 360 ~ A. That is the branch that is the boundaxy
line between Eyre Hall and the John .Nottingham
·property.
Q. What is this line you marked at the top of your plat?
A. That is the road from Mr. Baldwin's home to the highway and ditches. The outside lines are the road lines. I
think the road is sixty feet and the road between the two.
Q. W·hat does the white line with the dots on each side of it
shown on your plat as being West of what you have marked
as the Jones property, wha.t does that represent?
A. A branch between the Jones property, Oakland, and
the Thompson property and Mr. Steelman down here further.
Q. What is the ·name of that branch?
A. I· have named it Steelman-Jones branch.
Q. Associate counsel has called my attention to something
else shown on your plat. Beginning North of the Stevenson property from time to time a line comes down with .
dots. \Vhat is that?
A. That is a branch of this branch that I have named
down here N ottingham-Hanby, but it makes up in the Stevenson property. Stevenson owns on both sides of that.
Q. Now, Mr. Badger, you said Mr. vVebster's drainage
went up the railroad and crossed underneath it. What is this
line right opposite the Webster plant over there?
A. That is an open ditch.
·
Q. What is it after it gets there?
A. Well it is an open ditch. It isn't much of a branch. It
is a low place, but more of a ditch than a ~ranch.
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Q. ~Ir. Badger, what is the total distance, ditch
and branch, distance shown on your plat draining into Eyre Hall Creek 1
A. 12.7 miles. And that isn't all, because there is one
ditch we failed to get on, if you want me to tell you.
Q. Where should that ditch be~
A. It puts to the South frorr1 the nearest branch to ·Cheriton
and goes in back of the buildings and crosses the road and
goes to 1\ir. Will Stockley's.
Q. Dui:ing recent years have you had occasion one tin1e
or another to have surveyed practically all this real estate
before this 1
A. Yes, sir, most of it.
Q. Are you familiar with the general course of the drainage of the Webster plant?
A. Yes, sir.
Q. What is the natural course of the drainage for the·
Webster plant, the land the Webster plant is situated on 7
A. I haven't taken any levels to determine that, but the
land is level. It could be drained to the seaside or to the
bay side... That is the easiest to get to, be·cause the branch
is ·much nearer than the branch you have to go to over here
and I think it is much the better drain of the two.
Q. Mr. Badger, 'vhat is the approximate total acreage of
farm land that drains, that is natural draina~e. shown the:e
that as a matter of fact drains into Eyre Hall Creek?
A. I haven't surveyed all that propert~.

page 361

~

Mr. Heath: Then you can't answer the question.
A. I can answer it approximately, or make a good guess at
it. About one thousand acres.
Q. That drain into Eyre Hall Creek?
page 362 ~ A. Yes, sir.
Q. Have you designated on this plat the village
of Cheriton?
A. Not on this', but .on another one.
Q. Can you sho'v about where the village of Cheriton is on
this plat?
.A. It would be about here. (1\Iarked by X.)
Q. What part of the village of Cheriton, in addition to the
farm land, drains this natur~l course into Eyre Hall Creek Y
.A.• I haven't made any levels there, but I know that the
.greater part of it comes to this branch.
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Q. To one of those branches, that in turn runs in there 7
A. Yes.
Q. ~Ir. Badger, how many branches and branches of
branches drain into that Eyre Hall Creek as shown by this
survey?
,
A. I think it is about eleven, branches and branches of
branches. Here is another one. That makes it twelve.
Q. Now in making this survey from ~Ir. vVebster 's plant
and screen to Eyre I-Iall Creek did you have occasion on one
or more occasions, and if more than one please say so, to go
down the exact drainage followed by him, that is the ditch
by the culvert and out through those branches~
A. Yes, I measured that stream on out to the Jones farm,
and then I surveyed the. Jones farm not so. long ago, and I
used my measurements from the Jones farm con1iected with
it.
Q. And in making that you followed the course of the drainage through the branches and all~
page 363 ~ A. Yes.
Q. What is the condition of the branch through
which Mr. vVebstcr drains, the natural condition of it?
A. Right now it is a very nice stream through there.
Q. Mr. Badger, something has been said by son1e of the
witnesses for the plaintiff that the old run of the branch
has been abandoned and the_re is no'v practically a strai~ht
ditch when you hit the branch, one end to the other.

Mr. Nottingham: I don't think that is the testimony. It
is that it is cut straight in some places, don't follow the run
of the branch.

Q. From what you saw of this drainage as it is through
there now does it or not follow the natural run of the branch 1
A. It follows the branch within the edges of the bra1ich and
doesn't leave the branch at any point, I don't think. I know
it doesn't.
,.
Q. What, if anything, did you find had been done, or what
evidence of anything did you .find had been done in changing
any part of the natural run of the branch 1
A. Vvell, it has all been cleaned out and it is a very good run
down there no,v. I don't 1nean recently cleaned out. Some
time ago, I think, but I couldn't determine which was old
ditch and whic~ was new ditch, because it had all been cleaned
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out. I think there have been some corners cut to shorten
the ditching.
Q. 1\tir. Badger, is there any difference in the way water
would go from Mr. Webster's screen to Eyre Hall Creek
, as it now is and the way it would have gone
page 364 ~ if the corners had been left there you refer to
and had been cleaned around just as the rest of it
had evidently been cleaned?
A. Any difference in length¥
Mr. Heath: You say as it evidently had been cleaned?
Mr. 1\tiapp: He testified it all has been cleaned.
Mr. Mapp: Cut that question out.

Q. Mr. Badger, if the corners you refer to as having been
cut off, if they had been left and the drainageA. It would have been longer.
Q. Apart from the fact the 'vater would have had to go
around the corner "rould there have been any change in it Y
A. 'In volume?
Q. In volun1e or quality.
A. I don't think any difference. It might have taken.a little
longer. It all had to drain.
lVIr. Mapp: We offer that plat in evidence, marked Exhibit

"B".

1\tfr.

~{app:

You g·entlemen take the witness.
CROSS EXAMINATION.

By ~fr. Quinton Nottingham:
Q. 1\!fr. Badger, the ditch that runs from :1\{r. Webster's
screen ·down beside the railroad track is cut how deep?
A. I don't know.
Q. Isn't it cut at least six feet deep on an average, not
counting the bank?
'
A. It is a good, deep ditch. I haven't been in it. I would
kno'v by my height if I couldn't see over it.
page 365 ~ Q. Is it also an exceedingly wide ditch?
A. It is right wide.
Q. When you get to the railroad it goes under the railroad
track by meanR of a culvert Y
A. Yes.
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Q. How does it continue, ~rom that point to the branch Y
A. By means of a pipeline.
Q. What size pipe line is this¥
A. I didn't measure that.
Q. You have estimated other things. What would be your
guess about that Y
A. Might be two feet.
Q. Might it not be three feet 1
A. I don't think so.
Q. Would you deny it is t
·
A. No, I don't deny it because I haven't measured it, but
I don't think it is that wide.
Q. Is that sunk sufficiently deep under the ground there
to allow the land to be cultivated over it'
A. It looked so to me.
Q. There is a good ditch cut from the end of that pipe line
througho the entire branch. Is that correct Y
A. It is a good ditch, or branch drain, or what you may
call it.
Q. Would you call it a branch drain, Mr. Badger'
A. Well, it has been cleaned out.
Q. Doesn't it show a ditch has been cut there?
page 366 } A. I don't think the ditch has been cut in
entire length.
Q. Why do you think it hasn't Y
A .. It has all been cleaned out.
Q. Why do you think it hasn't been cut 1
A. Because it would show) evidence of other ditch there and
length or' it if it had been a new ditch cut the whole length.
Q. All along through here doesn't there show a.drain where
the old branch ran and where that would naturally drain
into this present cleaned out or cut, haven't they got it blocked
off with logs and stuffY
A. I don't know ·whether they have or not.
Q. Do you deny it?
A. I don't deny or affirm it.
Q. How many acres of land drain into Eyre Hall Creek Y
A. I estimate a thousand, and think that is a low estimate.
Q. That has been the case since the memory of man, so far
as you can say, isn't it Y
A. Yes.
Q. Do you see any changes, leaving out the ditch that has
been cut down through this, do yon see any other recent
apparent changes made in any of the other branch?
A. No, sir.
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Q. The bottom of this ditch at the present time is of what
composition that runs down through from. this down to back
of 1\tir. Hanby's ~
A. A sandy bottom.
Q. Good hard bottom f
page 367 ~ A. Yes, I walked down it.
Q. When you are below Mr. Hanby's where it
first begins to be covered 'vith this sand, what kind of bottom
is it?
A. Muddy. I have been in that.
Q. Now excepting where the ditch is cut right clown through
there all of this branch,-These dots show all of the lo'v
land1
A. No, this is the line of the branch.
Q. Those lines there?
.A. They are trees.
Q. From where these lines are is where the land begins to
slope up to the high land?
.A. That is right.
Q. I understood from your testimony that Mr. '.y ebster 's
factory could be drained either way 1
.A. I think so, level country.
Q. It has to be drained by ditches whichever way it is done?
A. Yes, sir, but l think it would be more ditching the other
way.
Q. Have you used your level?
A. No, sir, I haven't.
Q. You weren't instructed by Mr. Webster to use your
levels to see that?
A. No, sir.
Q. Now, Mr. Badger, along back of Mr. Upshur's this
diteh, this part of Mr. Upshur's land along in here, that
ditch hits what is commonlv known as a drain that earries up into the marsh. Is that right1
A. Yes, sir, I called it the Nottingham-Upshur
page 368 ~ branch.
Q. This is a good drain. You could come up
there in a rowboat.
A. It is a. good big drain.
Q. Do you know whether or not, as a matter of fact, you
could use a rowboat in here when you couldn't get out of
here? (Indicating on plat.)
A. I don't know that to be a fac.t, but it is right much
water.
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Q. After he comes into that there isn't any necessity to ditch
any further, is it?
A. I wouldn't think so.
Q. This is the creek proper 1
A. Yes, sir, here is where the water begins.
Q. Flats and things?
A. Yes, sir.
Q. When you get there that drain kind of spreads out over
the flats?
A. It is a drain at low tide. You can see it.
Q. How much water is there in itt
A. That is one place you can't get it. You can't get in
there in a boat and can't walk there.
Q. At low water it isn't enough to push a ro,vboat through.
A. Yes, sir, and there is such a little water you can't hardly
tell where the drain is. It will show a little ribbon of water
at low tide.
Q. And that extends to a point just on this side of J\:[r.
1Jtl1·. Baldwin's shucking house, doesn't it, Mr.
page 369 ~ Badger?
·
A. Yes, sir.
Q. The navigable water,-will you show us about where
that ends?
A. I think along here.
Q. vVill you designate that by some mark?
A. I will put "N" here.
Q. J\1r. Badger, the water now by 1neans of this ditch he
has cut throug·h there uatur:ally flows down to the creek much
faster than it would if this ditch wasn't cut there?
A. I imagine it would.
Q. Isn't it also a fact if this ditch wasn't cut there and
the water run along through these branches, as we all know
they do, that waste material would be lodged in the branch
and left there?
A. I imagine some might be.
Q. Wouldn't in your opinion the large majority be?
A. :Niy opinion is some 'vould stop, but what percentage
would stop depends on what was put in there.
Q. If that woultl continue in a period of eight of ten years
and some little amount stopped at the beginning and as time
went on more and more ·would stop all the tiine?
A. If it was no cleaning out Y
Q. Yes, sir.
A. I imagine thq ditch would fill up after a while.
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Q. If the ditch wasn't cut at all f·

A. Yes, sir.
Q. Now, 1\tfr. Badger, have you watched the water as it
flows under the highway?
page 370 ~ A. Yes, sir.
Q. Goes through about like a little mountain
stream?
A. Goes through pretty good.
Q. Hasn't that been going through there at such force or
by digging out it has cut the ditch out and down a distance
of about twelve inches below the culvert?
A. May have. I didn't notice that. .
Q. Did you tell Mr. Baldwin on yesterday, Mr. Badger,
that the present ditch was obviously a well cut ditch not adher- ·
ing to or following the old run of the branch, but cut along
lines to take care of drainage and the shortest possible ditch Y
A. I told him I thought some corners had been cut in clean':"
' ing that ditch; that the whole thing had been cleaned out.
It is hard to tell where the old ditch was.
Q. Do you know there' was an old ditch there?
A. I know it was a drain there.
Q. But do you know to what .extent it was f.
A. No, sir, I do not.
Q. You don't mean to tell this jury that th~t branch before this ditch was cut was any different from the average
run of branches?
A~ No, sir.
.
Q. So far as you Imow was it?
A. So far as I know it wasn't.
Mr. Nottingham: That is all.
page 371 ~
CARRIE B. FARMER,
a witness on behalf of the defendant, being :first
duly sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. 1\tiea.rs:
Q. Miss Farmer, please state your name.
A. Carrie B. Farmer.
Q. Where do you reside?
A. iRichmond.
Q. By whom are you employed?
A. The State Laoor Department.
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Q. How long have you been employed by the State Labor
Department, Miss Farmer?
A. Almost ten years.
Q. What is your position with them T
A. Director of Women and Children's Division.
Q. What do you do in connection 'vith your duties Y
· A. 1\{y duties. are to enforce labor laws that apply to
women and children.
Q. In the course of your duties do you 1nake inspections of
canning plants Y
A. I do.
Q. How often do you make those inspections?
A. About once a year.
. Q. Have you ever made an inspection of the G. L. Webster Company, at Cheriton?
A. Yes, sir.
Q. How many inspections do you know you have made of
that plant?
page 372 ~ A.. I couldn't say exactly. I think. I think we
have been over here each year.
Q. When did you make your last inspection of that plant,
Miss Farmer?
Mr. Heath: Did she make it?
A. I did. Some time during September of 1937.
Q. Miss Farmer, of what does your inspection consist?
What do you do in making that inspection 7
A. I inspect for enforcements of the Child Labor Laws
and sanitation of the toilets for the use of women.
Mr. Nottingham: As far as I know we are not making any
complaint about the toilets. We object to that. \Ve uon't
think it" is material. We object.
The Court: I think you can show the condition of the plant,
but so far as the toilets are concerned, I understand there
is no claim made that is dumped anywhere. Re has his own'
disposal plant. Don't go into that.
Q. Miss Farmer, have you gone through that plant on your
inspection pretty thoroughly?

Mr. Nottingham: We are not complaining of the condition .
of the plant.
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The Court: I can't stop him asking it.
Mr. Nottingham: We object.
The Court: Objection overruled.
Mr. Nottingham: Note an exception.
Q. Have you gone over that plant in the course of your
duties Y
.A. Yes, sir.
page 373 ~ Q. What, 1\tiiss Farmer, is the condition of that
plant?
.A. Very good from my point of vie-w.
Q. Is the sanitary condition above or below the average
of plants in ~Virginia that you inspect?
Mr. Nottingham: vVe object.
The Court: Objection overruled.
Mr. Nottingham: Exception.
A. The standing of this plant is among the best in the
State.
Q. Would you hesitate to use foods canned in that plant
from a. sanitary standpoint 1
A. No, sir.
~{r. Mears: Take the witness.
CROSS

EXA~1INATION.

By Mr. Quinton Nottingham:
Q. Did you ever see where this empties into ·Cherrystone
Creek?
A. No, sir.
Q. You never saw the conditions it made there!
A. No, sir.
Mr. Nottingham: That is all, J\:Iiss Farmer.
Note : Adjourned the further hearing of this evidence
until tomorro'v morning at 10 :00 A. 1\ti.
FOURT-H DAY.
March 18, 1938.
Met pursuant to adjournment.
heretofore noted.

Same parties present as
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recalled, as follows :

By 1\{r. Mapp :
Q. Mr. Badger, on yesterday I neglected to ask you. Tell
the jury please what this is on your plat.
~~. That is Mr. Baldwin's clam and shucking houses, one
shncking house and I believe two little houses and a walkway to the shore fron1 them.
Q. What is the character of that roadway¥ What is it made
of1
A. The 'valkway is wood, I guess, about eight feet wide.
Q. What I have in mind, is it solid, made of shells¥ Does
water run under it?
_
A. The walkway isn't made of shells.
Q. Is there any roadway along there made of shells 1
A. Yes, sir, shells on this side.
Q. How long is that shel~ road, or whatever it is out there T
A. Fron1 the oyster house, or near the oyster house, and I
think it ~ay be clear down to the high land.
Q. Approximately how long is that 1
A. The "ralkway is about 425 feet long.
lYir. l\{app: That is all.
CROSS EXA1'IINATION.
By 1\{r. Quinton Nottingham:
Q. 1\{r. Badger, do you know whether or not those shells
along there you speak of as a :r.oadway, as a matter of fact,
are some shells put down there. It isn't actually a road'vay in the least 1
A. I didn't speak of those as a roadway. The bridge is
what I mean.
page 375 r Q. Do you know whether or not it is a fact
that those shells have been put there since the
first of October¥
A. I don't know. I know son1e were being put there 'vhen
I ·was there last.
Q. And that wa.s several weeks ago T
A. Yes, sii·, during March.
lvir. Nottingham: That is all.
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G. L. WEBSTER,
the defendant, being first duly sworn, testified as follows:

DIRECT

EXA~IINATION.

By Mr. Mapp:
Q. Mr. Webster, what office do you hold with the G. L.
Webster Company, Incorporated?
A. I am the president of the company.
Q~ How long have you been president¥
A. Since its incorporation in 1920. ·
Q. Piior to 1920 had you had any experience in the canning
business¥ ·
A. I had been in the· canning business about fourteen years
in Dorchester County, Maryland, operating plants at Vienna,
Rosedale, Hurlock and Reidsville.
Q. When you came to Virginia in 1920 was your present
location the location originally selected by you in behalf of
·your company?
A. When· I decided to come to Northampton County I had
in mind principally the finding of a place favorable to the
packing of green lima beans, and I wanted to locate·· centrally
in the county so as my farmers, if possible, could
page ·376 ~ reach us, and after going over a number of
· sights selected Cheriton. One determining feature in the selection of Cheriton was the necessity for drain-·
age. We looked at Bayview, but the drainage was poor
there. We considered Eastville, but the drainage wasn't as
good there as it was from Cheriton. I consulted and advised with a number of leading citizens. I remember Mr.
W. B. Wilson, Mr. Thad Jones and Mr. Bob Stevenson particularly, and we finally settled on this site at Cheriton on
the East side of the railroad down from the station. I
would have preferred at that time a site on the ·west side
of the railroad, but the Railroaq Company had a law which
may still be in effect, I think it is, that they do not want
sidings on the West side of their railroad tracks. They keep
their sidings and stations on the East side and com.pelled us
to go to the East side.
· Q. Was anything on your present site at the, time you
bought it in behalf of your company?
A. 1\{r. R. W. Rooks had a cabbage patch there.
Q. When did you construct your plant?
A. Construction started in the early part of tTune, 1920.
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Q. Your corporation, the defendant corporation in this
case, is a Virginia. corporation or a non-resident corporation Y
A. It is a Virginia corporation organized in Decemb~r of
that year, 1920.
..
Q. What vegetables do you can at the present timeT
A. Well, our three principal packs are peas canned in
May, tomato juice canned after the lOth of July until the
crop plays out in late September or early October, and lima
beans which usually start the very last of July
page 377 ~ or during the first two weeks of August. In
addition to that, however, we can a few beets, some.
carrots, some pork and beans, a few snaps, and a few s'\\reet
potatoes.
Q. Approximately how many acres of ground are covered
by your plant at present'
A. Excuse me, I forgot spinach. We can a little spinach.
We have bought additional acres of land as needed for the
development of the plant until we have nearly sixty acres,
I am told. I have more or less lost track.
Q. Are you able to say about how much of that is actually
covered by your plant proper, the buildings and n1achinery
and so forth 1
A. Well, I think the buildings themselves, the floor space of
the building, must be somewhere close to twenty acres. .
Q. You referred in a previous answer to question of drainage that you considered that in locating your plant as one
of the material factors. Is it possible to conduct a husiness
such as yours without using a very considerable quantity of
water?
A. The two first requisites for the packing of vegetables
is water. They are cleaned by washing and sterilized by
heat. That is the heart of the canning business.
.
Q. In connection with the water, for fear I might forget
it, how do you get the water that has been referred to that
you use in washing your various vegetables? ·
·
A. The water comes from wells.
Q. What type of wells?
A. Originally we had driven wells. They were inadequate.
and then we put down deep wells, the deep well
page 378 ~ pumps. We have two deep wells in operation
and we have one pump that works on a set of
driven wells that is used as a standby.
Q. Mr. Webster, you i·eferred to the various vegetables and
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so forth that you can and pack and handle,-In connection
,vith the wells, about how deep are those wells'
A.. To clarify that question, there are a number of driven
wells with one pump connected to all of thetn. The deep ·wells
consist of one well with a pump.
Q. About how deep does your water come from~
A. The water is closed in. The wells are nearlv three
hundred feet deep,· two hundr~d and eighty-five, if I ~remem
ber correctly, and that is closed in to about sixty feet to prevent any surface seepage from getting in and the water comes
between the sixty foot level and the two hundred and eightyfive foot level.
Q. Mr. Vl ebster, you referred to the various vegetables you
canned, and so forth. About what is the norn1al output of
your plant, the total number of cans of vegetables that yon cau
during the course of a norn1al season1
·
A. Our pack gre·w very rapidly during the twenties. The
first years operations were necessarily small, about eighteen
thousand cases in 1920. In 1921 that jumped to a h1n1dred
and thirty-five thousand cases, and the growth through the
'20's was rapid in that proportion until we reached about a
million cases output in· 1930. Since then the output of the
plant has been around that figure, depending upon the productiveness of the season.
Q. There might be someone on the jury that doesn't kno'v
how many cans there are in. a case.
page 379 ~ A. Well you would count them for_ the purposes
of answering your question at twenty-four cans
to the case, although s1nall cans will be packed forty-eight
a~d large cans of the # 10 've pack six, but the contents of
the case are about .equivalent of twenty-four =tr2 cans to tl1e
case.
Q. Where do you get these veg~tablo~ fromY
A. We grow a great many of them on our own farn1s, or
farms we have leased, and we buy a great many fron1 farmers.
Q. By your own farms, do you mean fanns the co'rporations
owns, or has leased 1
A. Principally leased farms. We do own two or three
and lease the balance.
Q. How many farms does your corporation lease in Northampton County'
A. I am told it is about sixty.
Q. ~Ir. Webster, I am going to ask a question they mav 'IWUJ
want me to ask, but I an1 going to ask it any,vay. Ho~ does
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the output from your plant at Cheriton compare with the
output from other plants throughout the United States in
volume?
A. Well, the output from our plant is very large compared
to the other single plants. There are a number of companies, however, who have larger output than our con1pany
does, but they operate more than one plant.
Q. Is there any one plant in the country that you know
of, any one single plant, that has a larger output than yours Y
A. Not on canned vegetables.
page 380 ~ Q. In that connection does your company oper.
ate any plant except the one located at Cheriton 1
A. No, that is the only one.
Q. Approximately how many people do you employ in your
plant?
A. As a year round proposition somewhere in the neighborhood of four or five hundred, and during peak seasons
or shorter periods of time up to a thousand or twelve hundred.
Q. I believe you,-I don't know whether you have or not.
What are your canning seasons each year 7 When do you hegin your operations on the various crops, approximatelys
and when do you close up Y
A. Right at this time we start with spinach in April. That
will be follo,ved very quickly by peas in 1Yiay. In June we
lay off, dig potatoes and handle crops that are shipped. Ripe
tomatoes begin to come in about the lOth of July. Some
beets about the same time, and then the season continues 'vithout interruption until late in October or possibly the second
or third week in November.
Q. Do you do any canning between late October or the third
week in November, between that period and the spring period
when your operations begin again t
A. Well, we are not at this time. There have heen years
wh~n w~ would pack some pork and beans, or something of
that sort in the winter time.
Q. .Has there been any change in your canning seasons
since you began operations in 1920 or 1921, say·¥
A. No change except we haye taken on additional lines.
Q. But your general canning period is the same each year Y
A. Yes.
page 38i } Q. One question in connection With the sixty
farms you rent. Do you rent those farms on a ·
share or money rent basis Y
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A. ~Ioney rent.
Q. Now, 1\tir. "\Vebster, I an1 going to ask you to tell the
jury, please, what system of drainage you put in for your
plant when you began operations in 1920 or 1921.
A. In 1920 before we bought the land, before 've started
any· building, I investigated the drainage from the land I ·
was considering. There was a ditch leading fron1 that area
down the railroad track through a culvert under the railroad
track, through a short ditch on the west side of the railroad
track to the head of what is known as Hanby's Branch, and
through the branch to the tidal waters of Eyre Hall Creek.
I went through it very carefully. We wanted, or I wanted to
assure n1yself it was adequate drainage for the fac.tory that
we proposed to erect. After we had decided on the site,
purchased it, we cleaned out the ditch to make as free running
stream as possible. Our n1en went fron1 the factory site down
the entire length of the area we expected to drain through.
Q. Did you yourself personally go throug·h or follow the
general drainage ditch and branch combined that is shown
on the plat there about which 1ir~ Badger has testified, did
you "personally follo·w that out yourself in 1920?
A. Yes, I went frmn the factory site through the branch
to the State road, main State road, the County road then,
and a short distance beyond the County road, but the purposes of my investigation were satisfied with that distance.
Q. What was the condition of the branch
page 382 ~ through which you drained or proposed to drain
at that time, that is 1920~
A. The branch as lays between ~Ir. Haley on the north
and the Hanby property on the so 11th, has fairly ~teep ·banks
sloping down to a flat surface in the middle. The flat part of
the branch is frorn thirty to seventy-five feet wide and I am
speaking no'v of the east side of the County road, state road
today, and more particularly to the eastern end of the branch.
It broadens to some extent as it approaches the State highway. At the lowest point in this flat surface or marsl1y surface there was at that time a stream which neither followed
one bank or the other bank, nor does it follo'v the middle!
It was evidently the path made by ~rater in seeking· the lowest
point through the branch, and that Is the path that we cleaned
out and made into a free running ditch. That ditch is the
same today. I put on hip boots yesterday and waded the
ditch from the point of entrance of the culvert at the railroad until I met the high tide coming· in beyond the State
road. I found something that I didn't know before. I 1net
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the high tide coming in very soon after I passed the culvert
at the State road. I think from what I sa'v yesterday the
tide must coinc up almost to the State road culvert, I met
the tide with the inward flow of water a hundred ancl sixty~
six yards beyond ~fr. IIan by's house. That would be about
two hundred and fifty yards beyond the culvert and it was
running strong and all of that area is marshy, wide, and the
tides overflow it on high wat.er. I had ne~er been throug-h
that part of the branch so thoroughly as I did yesterday, although I had approached it from various points on the bank
to look at it. On the east side I have been through that a
,
number of tin1es, and the ditch today is the same
page 383 ~ as the ditch that was put there in 1920, except that
it has been widened as the banks of the ditch
have under cut and the banks are under cut at places now so
the turf and three roots will haye in a few places tumbled
into the ditch there and as times goes on more will tumble
into the ditch and make it necessary to clean it out again.
The cleaning out of the ditch has, of course, deposited the
cleanings on the bank and g·iven it au appearan~e of being
deeper than it really is below th~ level of the flat n1arshy land.
There are places where a sn13:ll strean1 is coming out of the
field, slews you 1night call them, come in and adjoin the
ditch. In some of those places our men in cleaning· the ditch
have broken them off, and they haye had to make a different
channel to the n1aiu ditch. There is a spring in there that
somebody has closed in with tin right in the edge of the
ditch. They have a pitcher hanging on it. It was very hot
in there yesterday morning and we stopped and got a very
refreshing drink of water out of one of those s priugs. I
might add that our men have had to chop the sides of stumps,
cut those away and they have cut off corners. ·There have
been times when the ditch was deflected by a sttunp or tree
blowing· down and they have removed those and at that point
straightened up the ditch. The bottom of the ditch is sandy,
the sides or banks of the ditch in many places are very boggy
so if you stepped into them you would go over your boot
tops. I tried to step off one or two places and found it could
not be done. I had heard of walking· through with low top
slippers, but I assure you that cannot be done even today. '
Q..:Nir. Webster,-! possibly should have asked you sooner.
You spoke of having drainage in mind when
page 384 ~ you purchased this property. What does this
line here represent going from your plant' Here
is your plant here. 1\;Ir. Badger testified your drainage is

3.16-

S_upreme Court of Appeals of Virginia

G. L. Webster.
down there and goes under a railroad culvert. _\\That connection have you :with this line over here, that ditch there,
in the south part of the Rippon property marked "Open
Ditch" just opposite to the north corner of the G. L.- "\Vebster property? VVhat does that represent?
A. At the time of purchasing our plant the land on both
sides of the railroad belonged to the Stockley property. There
was a ditch down the railroad track which is in reality a railroad ditch to this culvert leading into this prong of the branch.
There was an open field ditch leading from the railroad track
but there was no culvert under the railroad along to the other
prong of the branch, which is a lesser prong. Sometime hi
the twenties this ditch was filled up and the land was tiled, a
tile drainage was put in there. It must have been done by
whoever owned the property at that time had it done at that
time, I am sure. J\ilr. Rooks was cultivating this land, but
this open ditch isn't there at this time.
Q. Did you in purchasing· your property reserve or acquire
with it a right to drain through that!
A. Yes, we reserved a right from the Stockley estate for
drainage, so that if the railrpad should e-ver stop us down
the other way we would have a right-of-way to construct ourselves a ditch. or drainage.
_
Q. And why did you drain the way you did instead of over
through that ditch?
A. Because we already had a culvert under the railroad und
already had a ditch and it led us to the larger
page 385 ~ arm of the branch, instead of the small one-.
Q. I understood you to say while ago that a.t
the time you bought your property there was a ditch going
right from the corner of this property where it now goes up
to the railroad culvert? A. That is right.
,
Q. In other words, apart from. the winding and cleaning
out you referred to, there has been no additional drainage
system?
Mr. Heath: Don't lead the witness.

Q. Has there been any additional drainage system put in,
any additional ditching, since the purchase of your property?
.
A. There has not. The ditch down the railroad track has
continually caved in and had to be cleaned out until it has
become a very wide and deep ditch. The banks make it deep.
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It has caved in and has to be ·shoveled out on the bank and
makes it deep. It is, as :Nir. Quinton ,N ottingh~n1 said yes-·
terday, five or six feet deep.
Q. Have you since 1920 put in a culvert anywhere, if so
show the jury where you put it.
A .. At the point where we reach the railroad culvert there
was a ditch through the lands in 1920 belonging to ~{r. H. D.
Stevenson. After his death in 1923 or 1924 Bob Stevenson,
who had the farm, told us that the cave-ins of that ditch '"',.as
making the ditch so wide it was destroying valuable property, and we put an eighteen-inch tile drainage in here for
a distance of two hu~1dred and twenty-odd feet, which leads
to the head of the branch where the property isn't valuable
and this is now tiled over with I think a tomato patch un it
last year.
Q. You say that is an eighteen.;.inch d1~ain
page 386 ~ there~
A. Yes, sir.
Q. Is that -the one that there has been a lot of question,
·
whether it is two or three feet?
A.. My infor1nation is it is eighteen inches.
Q. And when was that put in?
A. 1927.
Q. Mr. VVebster, tell the jury, please, what your company
does every year in connection with the drainage from your
plant to Eyre Hall Creek.
.
A. The ditch has been cleaned out every year, and sometimes twice a year.
Q. At what seasons is that done usually?
A. Well, ditching of that sort is usually done in the spring
or early summer. If it failed to be done in the spring, then
we would catch the idle time in June.
Q. Do you know who did .that ditching for you for a great
many years 1
·
A. The chief ditch digger of our neighborhood, an old colored man named Dan Stratton.
Q. Is he still livingt
A. Yes.
Q. For about how many years did Dan do that work 1
A. Well, Dan, as far as my recollection goes, Dan has done
it from 1920 until two or three years ago.
Q. And why didn't he continue to do it two or three years
ago?
A. We called on Dan and he said his rheumatism had gotten
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so bad he didn't feel he could undertake the job.
Q. Was there ever any change, so far as your
instructions went, or so far as you have any reason to think, in the cleaning out- system that Dan used all
of that period t
A. There was not.
Q. About how long would it take him each spring to get this
ditch in good shape, if you remember?
A.. Two or three weeks, I think, about the normal time for
Dan to go over the job.
Q. After he got too feeble to do this work do you kno'v who
- your company got to do it then f
A. Yes, we had a colored man who had been around working at the factory a number of years- and I knew as Bartha.
His correct name is a very peculiar one I never coulc;l remem..
ber, and that is the name he went by. l-Ie did some gardening
for me and ~{rs. Webster and he was the man who would do
'the ditch cleaning.
Q. Do you know his last name?
A. I can't remember it.
Q. Where is he now7 Is he living?
A. Bartha died last Noven1ber.
Q. Where was he living at the time he died, if you lmowf
A. I am not sure, but I think he was living in the cannery
quarters. There was another man who helped· Bartha two
years.
Q. Do you know his name?
A. His name is Bunch.
Q. Is Bunch living 1
A. Yes, Bunch is living·.
Q. Now l\fr. Webster, you say you went over
page 388 ~ this in 1920 and went over it yesterday with boots
on. Can you tell the jury ~ th any degTee of
accuracy any other time you went through this drainage system in the intervening years between 1920 and yesterday'
A. I went through there the year the State road was built,
because there was some arrangement of tiling in the State
road, where the State road people were putting their culvert
under the road, and I went through for the purpose of seeing
how they might effect the drainage .
. Q. By the State road you mean this concrete road, Route
page 387

#137

~

A. Yes, the highway.
Q. About when was that¥ Probably some of the jury know,
but I don't remember.
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.A. It was in the middle of the twenties.
Q. 'Vas there any n1aterial change in the drainage system
from your plant to Eyre Hall Creek between 1920, the time
you went through about the time the hard SLJ.rface road was
placed there in the middle twenties, and the condition as you
found it yesterday morning when you went through it from
one end to the other Y
A. There was not.
Q. Mr. Mears just suggested. Did you have occasion to
go any other time after the stone road was put there in the
middle twenties Y
A. Yes, I went through with an engineer last March.
Q. March of 1937 f
"
A. ~larch of 193·7, and I hav:e been to sections of the east
side on several occasions, I rather think as often as once a
year.
Q. Has there ever been on any of these occasions at any
·
time any evidence of any material change in your
page 389 ~ drainage, the course of that drainage or the
method of drainage?
A. Nothing done except to clean that ditch out, and try.
to keep the water running through it. 1 might say, Mr.
Mapp, that the leaves from the trees overhanging the ditch,
the rotten limbs and marsh g·rasses that gro,v in sections get
into the ditch, and they are in the ditch now. There are sev..
eral places in the ditch that are dammed up by that sort of
debris and there are places where the damming is such that
the water in flowing over the dam has hollowed out holes.
You step into them and go deeper than you expect.
Q. Have you had that ditch cleaned out this year? Has
your annual cleaning been done in 1938 Y
·
A. No, sir.
Q. 1\fr. Webster, there is shown at the northern corher of
this plat there along at the head of this ditch marked on
there "Screen", 1\{r. 'Vcbster's plant. Tell the jury what
that is, the purpose of it.
·
A. The purpose of that screen is to catch any vegetable material that gets into the drain water before the drain water
·
is released into the main ditch.
Q. How long have you had that screen?
A. That particular screen since 1930. We put in a screen
the first year and we put in another screen some years later,
and this particular screen is an improved one and was put
in in 1930.
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Q. You speak of an im.proved one. Improved in what respect1
A. Larger.
Q. Something· has been said in the evidence about seeing
pea hulls and whole tomatoes in Eyre Hall Creek. How near
do the pea hulls get to that screen?
page 390 ~ A. The vines, of course, are hauled in from the
field and taken to the vine sheds, which are on
the extreme eastern edg·e of our sixty-acre property, a distance I would estimate as five hundred yards from any branch
or arm of the ditch or the drains leading- to the ditch. Those
pea vines and hulls are gathered up as fast as they are n1ade
and hauled in ~the field. Smne of them get on the ground
around the hulling station, of course, but I can't conceive of
any way they could reach the ditch across the intervening
ground, which is kept clean. at all times.
Q. In speaking of keeping that ground clean, 'vhat precautions, if any, does your company use to keep all of that ground.
used in connection with yonr plant clean? .
A. There is always one or more trucks hauling all sorts,
every sort of refuse material from the different departments
of the factory, and there are men and women in every department whose sole duty is to sweep and clean during our
operating times. . Cleanliness is at the very root of the canning industry. Uncleanliness brings spoiled goods and the
first consideration of a canner who want~ to pack decent
canned goods is cleanliness.
Q. Do any of those sweepings you haye referred to get in
that ditch either before it reaches the screen or after it passes
the screen?
A. ·Well, I wouldn't go so far to say none get there, l\{r.
~Iapp. Every precaution is taken to keep them from getting
there, but probably some do get there sometimes. That, by
the way, is the reason for the screen, to catch then1 on th~
other end if they do get in.
page 391 ~ Q. How does this screen work. Explain to the
jury how it works.
A. In the concrete ditch, or along side of the concrete
ditch, or gutter through which all small gutters empty in the
plant, we have built a cistern. I don't know the size, but I
would say twenty feet square and eight or nine or ten feet
deep. The ·water empties into that .cistern. F·or protection
our rain water when w~ are not operating has to go throug·h
the same system of drainage so that we have that system arranged 'vith a flood gate, you might term it, when the plant

G. L. Webster Co., Inc., v. Emory ·J. Steelman.

321

G. L. Webster.
is operating the food gate is put in place and the wash water
and all water fron1 the factory compelled to stop in the cistern. We pump out of that cistern with a system of buckets
on a chain which go down and dip the water up and take it
to a sufficient elevation to discharge it into a revolving
screen. The water goes through the screen. The particles
of vegetable material that is larger than the openings in the
screen come out the end of the screen and are shoveled up and
hauled away.
·
Q. The screen then works by machineryt
A. Yes.
Q. Is anyone kept by that screen during the entire time it
is operating?
A. There is a man in attendance at all times.
Q. "\Vhat is the size of that screen, Mr. Webster? I mean
the size of the mesh 1
A. Well, the mesh was desig·ned to catch all material, or
was selected I will say to catch all material including the size
of tomato seeds. It would be as I have heard it
page 392 ~ described here, about the size of a fly screen or
somewhat smaller.
.
Q. By fly screen you mean the ordinary screening used
for windows and door's 1
A. Mosquito screen.
.
Q. In speaking of the precautions you go to by having
·women employed for the sole purpose of sweeping up everything. Is 1t or isn't your plant annually inspected by various
Health Departments, State and Federal?
A. It is inspected very frequently, not annually. They
come in on us many times, and without any foreknowledge
on our part of 'vhen they are coming, and they come there
and remain for sometimes a week or two carrying out experiments in our laboratory. So the presence of some State or
Federal employee connected with the Pure Food & Drug Department or some Sanitary Department of the State and government -is more the usual thing than the exception.
Q. Mr. Webster, any part of your waste or sewerage system go in this systen1 of ditching and drains to which you
are now referring?
A. I don't believe I understand.
Q. Docs any part of your se~erage system go through this
system?
A. You mean what the sanitary people term human sewerage?
Q. Right.

p

•

322

Supreme Court of Appeals of Virginia

G. L. Webster.
A. 'That goes into a large septic tank and after going
through process of bacteriological decay in the septic tank
it is disposed of through an entire system similar to the way
it is disposed of in the septic tanks in homes.
Q. And none of that system empties into this
page 393 ~ system of drains~
A. No.
,
Q. Now have you added the canning or washing of any
vegetable during recent years; if so which?
A. Spinach. Last year, spring, was the first tin1e 've had
packed spinach.
Q. As a matter of fact, most of your spinach you bad last
fall you sold without packing?
A. Yes, we sold far more than we could get for it as a
canned product.
Q. ~fr. 'George Robbins while on the stand earlier, a day
or two ago, I don't remember his exact words, but mentioned
once he had taken up with you the question of the odor down
there by his house. Do you recall that, whether ~Ir. Robbins
is correct, or what the circumstances were?
A. vVell, the circu1nstanccs arc that George and I very frequently met in the drug store. I go up there to get a cocacola and Georg·e is often in there and we meet very frequently. vVe have always been the best of friends. At one
' time when the odor in that n~ighborhood was bad and when I
knew it was bad, but we coulcln 't do anything about cleaning
the ditch out until the factory had a break in its operation, I
apologized to George and told him just as soon as the plant
had a day or two close down for the ditch to dry we 'vould
put our men in there and clean it out, and that was satisfactory with George. He didn't take it up with me, I took it
up with hin1.
Q. M:r. Webster, 1\fr. Mears called my attention to something I should have mentioned. Is there any blowing system
used on your peas before they get to the screen?
page 394 ~ A. The peas are hulled, as most people in this
neig·hborhood fully understand, in the viners,
which are located on the extreme easterly edge of the factory
and are caught in boxes, field boxes 've call them. It is the
Rhelled peas, and the next operation is a blo,ving operation to
blow out leaves and trash that are in the boxes with the
beans from the viners. They' go in our plant. They are sent
to the third floor, or what we call our grading house, by an
elevator and are there sent through two cleanings, one placed
above the other, sort of a double blowing operation. ·The
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deb,ris that is blown out is, of course, contained in this room
on the third floor. .There is a shute from that room to a bin
that has been built there for that purpose and these cleaning·s
are gathered up on the third floor that are sent through this
shute and the trucks pick then1 up and haul them away. They
do not get to our gutter.
Q. You n1ention about peas and beans. Ho'v near do the
whole tomatoes get· to that screen¥
A. It is almost impossible for a whole t01nato or any considerable size piece of tomato to get to the ditch. The process
is for the tmnato to be placed on a belt for sorting, examination and sorting. Defective tomatoes come off the belt and
are put in a basket and taken to a platform where the trucks
load with the toinato punMnis, the left over portion of the tomato after extracting the skin. That is done by hand. The
tomatoes pass then to cutters, choppers, from which there is
no escape. The chopped tomatoes to a pump from which
there is no escape. The chopped tmnatoes are pumped to a
second floor, going through a system of heaters on the way
and distributed to extractors which are continupage 395 ~ ous presses. 'l,he residue that doesn't come out
as juice ejected frmn these presses goes into a
spiral conveyor that is one of these auger type conveyors on
the second floor of the building and go to a bin directly out
at the second floor level to an overhead bin, which the trucks
can back under and get a load of this material and haul it
to the field and there is almost no opportunity for a 'vhole
ton1ato or a piece of tomato to get to the ditch. 'Vhat does
go to the ditch is the clay, sand soil that may adhere to the
tmnatoes. They go through a squirrel cage after sorting.
A squirrel cage is a revolving washer with perforations and
they are sprayed there very vigorously and this cuts off the
dirt on the tomatoes, and as the tomato is cleaned it will wash
out son1e portion of the n1eat and some seed; any decayed part
of the tomato is apt to be washed out and there is no way to
recover that 1naterial and that is what goes to our ditch and
goes to the strainer and the strainer will get out seed and
any larger portion~ than seed. But the dirt necessarily goes
where the drainage water goes.
Q. In that connection, Mr. Webster, according to our notes,
:Nfr. Henry Lewis testified that on July 4th, last year,-the
way he fixed the time because he had an off-day that day, holiday,-that he saw whole tomatoes floating in Eyre Hall Creek
which he presumed were from your plant. When did you begin handling- tomatoes last year¥
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A. I will have to refer to my notes, if I may. I know the
approximate date.
Q. There is no objection to that.
.
A. July lOth.
Q. You handled no tomatoes last year prior to
page 396 ~ July lOth Y
A. :There wasn't a basket in the plant.
Q. And any 1\'Ir. Lewis sa:w July 4th nec-essarily came from
other places1
A. Yes.
Mr. T. H. Notting-ham: Did he actually say July 4th.
Didn't he say when you pinned him down he thoug·ht it was
that.
Mr. 1\{app: I think that is correct. At first. he said .July
4th, because it was a holiday.
~1:r. Notting-ham: He said he thoug·ht then, but wasn't posi. tive.
A. To amend my remark, in all possibilities somebody
broug-ht us tomatoes a day or two prior, but none were going
throug-h our plant until July lOth.
Q. Are there any tomato fields that you know of near this
drain or near Eyre Hall Creek?
A. Someone had a tomato patch planted in that area of
land that is tiled under which our tiling goes in 1\tir. Rob
Stevenson's field and I noticed yesterday seven lengths of that
tiling missing- next to the branch and haye to be put back
and refilled.
.
. ·
Q. This Eyre Hall Creek empties into Cherrystone Creek f
A. Yes.
Q.. Ho'v many farms do you happen to rent on Cherrystone
Creek?
·
·
A. Well, bordering- on the creek at one place or another
there are ten or ·eleven.
·
Q. Ho'v long have you known Mr. Henry Baldwin of the
Cherrystone Seafood Company?
.
A. I an1 trying to think 'vhether I knew 1\{r.
pag-e 397 ~ Bald,vin, or just knew of him. I don't recall actually meeting lVIr. Baldwin until three or four
years ag-o when we leased the Eyre Hall Farm.
Q. Do you recall the occasion about which Dr. Chipman,
and I think ].{r. Baldwin also testified, that those two g-entlemen came to see you Y
A. Yes, sir.
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- Q. About when was that¥

A. We were canning beets.
Q. That 'vas in 19:i7, of course ¥
A. Yes. Please strike that out. We ··were washing· carrots,
which would make it the latter part of June, 1937.
Q. I am going to ask you to state to the jury, please, as
near as you can recollect, what was said by either and all of
you three gentlemen in that interview in June, 1937.
A. We discussed the manner in which cannery wastes could
be and were handled in other plants. I told Dr. Chipman,
and I was talking to him more than I was to 1\ir. Baldwin or
the gentleman who was with Dr. Chipman, because I assumed
Dr. Chipn1an was an expert, of efforts that had been made by
the canning industry to work out or evolve a better system
for the handling of cannery waste. I told him in' Wisconsin
the Wisconsin Canners Association under 1\ir. Harvey Burr
had gathered a sum of 1noney 'vhich they had turned over to
the State Board of I-Icalth and he had used this money for
experiment at one of the plants of one of the members of the
association to experiment ·with a system of sedimentation in
which the cannery waste might be put in tanks and a precipitant such as lime or iron sulphate added to it to
page 398 ~ cause the suspended material to sink and settle
quick enough to allow that to be thrown off separately. I told Dr. Chipn1an I had written to Harvey Burr for
inforn1ation about it and that Harvey had advised me it had
not been successful. It was too expensive and they had not ·
made any satisfactory progress in developing a practical sys- ·.
tern along that line. I told Dr. Chipman the National Cannery
Association maintained a very extensiye laboratory with a
large staff of investigators into each field of scientific and otherwise that touched the canning industry and their membership dues from all of the canneries in the United States that
held membership were something like half a million dollars,
and a considerable portion of this money had been spent in an
attempt to develop a better system, and I had consulted them
and they had been unab~e to advise me that they had developed any better system than the one we were using·. We
are told all agencies connected with the canning industry are
searching for a better way to dispose of this waste that necessarily goes into it. After that line of conversation, which
had consumed considerable time, I called one of our young
men ·who 'vasn't quite as busy a.s I was,-I think our cherpist, 1\IIr. 1\Hlholland, or may have been 1\tir. ·Corkran,-and
asked them to show Dr. Chipman, l\£r. Baldwin and the gen-
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tlemen who was with them through the plant. and show them
everything, and I left them. Some testilnony has been offered here that I said that the National Canners had half a
million dollars or a 1nillion dollar fund to fig-ht suits. That
isn't the purpose of the National Canners Association. I am
a director of the National Canners .A.ssociation, or was until
this last ,January. ~'h·. Lonnie Leatherbury is now a director of the National Canners Association representing this
section in n1y place. That isn't the object of them
page 399 ~ to fig·ht suits. It is to pron1ote methods muong
canners, better n1ethods of conducting their business. I ·have taken up with Dr. Big·elow, who is recognized as
probably the outstanding figure in all matters in cannery operation. l-Ie is a verv old man and has served his lifethne
there and he was unahle to give nie anything better than the
svsten1 I use. I dicln 't tell :Air. Baldwin that 've 'vere intending· to fight hin1, because up until that time I had no
knowledge that l\ir. Baldwin was even thinking of suing· us.
I was apprised by that visit that he was con1plaining about
something with reference to our disposal in the creek, but I
di~l not know it 'voulcl be in a suit. I regard my relations
with 1\IIr. Baldwin as of the very friendliest.
Q. 1\IIr. \Vebster, you say you didn't 1nake any state1nent
that the National Canners Association had a n1illion or a half
n1illion to defend suits of this kind. Is the National Canners
Association defending this suit? Is anybody defending it but
.G. L. vVebster Cmnpany?
I_\lfr. I-Ieath: That is an ilnproper question.
The Court: Sustain your objection.
Q. ~Ir. Webster, did Dr. Chipman and ~Ir. Baldwin con1e
back after they had gone through your plant, or after Dr.
Chipn1an finished his investigation Y
A. lVIr. lVIapp, I an1 not positive, but I do not think they saw
1ne any n1ore.
Q. Up to that day,- You had been operating- frmu 1920.
Up until,-that 'vas sometime in June, 1937, between 1920
and June, 1937, had you had any .complaint fron1
page 400 ~ any party as to any odors or any trouble in connection with the operation of your plant?
A. No complaint registered as such. . I discussed, I did
with George Robbins, the odor which I had knowleclg·e of and
knew they had knowledge of, but no one made a complaint.
Even George Robbins told me at that time that he would put
up with it because he was friendly to the factory.
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~fr.

Heath: Now is

~Ir.

Robbins' conversation evidence.

Q. Mr. Webster, 1\Ir. Baldwin came out in evidence that
later, so1netime in July, a copy of a letter has been introduced
as an exhibit, copy of letter fro1n you to l\fr. Baldwin. Do
you remen1ber when it was lVIr. Baldwin called on the 'phone
following- the intervie,v between you and Dr. Chipman?
A. It was the 7th, 8th, or 9th of July, and the ·letter, if I
may see it, will refresh my memory as to the exact date.
Q. What was stated in that tall{~
·
A. Mr. Baldwin called n1e up and said there were dead :fish
all over the creek, that the odor· down ther~ \vas unbearable
and that I had to do something about it. I told him I was
doing all I knew to do. In fact I was surprised, because the
day before we started to operate and were operating on 'a
very small scale on beets and I couldn't understand it, but that
if he would tell n1e anything to do that was better than \Vhat I
was doing- that I would be very glad to adopt his sug·g-estion
if it \vas in any way practical. I told him of the efforts I made.
He said that was none of his business, they had a right to
plant crabs and oysters in the creek and I didn't have any
rig-ht to dump there and I had to do son1ething about it. After·
the cenversation 'vith ~{r. Baldwin and after I thought about
it an hour or two I decided that matters of the
page 401 ~ kind desc-ribed by 1\:Ir. Baldwin n1ight in some way
be a County health matter. I kno'v that cities
provide sewerage disposals for the plants that operate and
pay taxes, and employ people. At any rate, I wanted the
County Supervisors to go down with n1e to 1\f~. Baldwin's
and see it and find out just what it \\ras there. We called them
up late in the afternoon. I am inclined to think 1\{r. Baldwin's call to me was about noon. During· the. afternoon we
decided to ask the County Supervisors to go down to the
creek with us. I don't know that we reached every one of
them instantly, but son1etime before next morning; or possibly the next morning we got then1 and they consented each
of them very willingly to come. '\Ve then tried to get hold of
Mr. Baldwin. We couldn't get lVIr. Baldwin and after ·waiting- around the office about an hour and a half with the telephone operator searching for :l\fr. Baldwin over the telephone,
calling first one place and then another where people thought
he mig-ht be, we decided to ride on down and look at the
creek.
Q. You went with all three of the County Supervisors?
A. The three County Supervisors, 1\£r. Wallace Jones. We
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used 1\'Ir. \Vallace Jones' car and we picked up the foreman
on Eyre llall, 1\'Ir. Burleigh Lewis, simply to show us the
road down to the oyster shucking- plant. I had never been·
on it.
Q. That is ·your farm foreman on the Eyre Hall farm Y
A. Yes. He hung on to ·the side of the car to tell us which
of the several roads built in there led to the crab house.
Q. You heard the evidence of 1\1r. Frank Bell and. 1\'Ir.
l{emper Goffigon, Jr., as to conditions which you found upon
arriving at Eyre Hall ·Creek. Were those conpage 402 ~ ditions as stated by lfr. Bell and Mr. Gof:figonMr. Heath: I think that an hnproper question. Let the
witness state the conditions, 1\fr. 1\tfapp, that he found upon
arrival at the creek.
The Court: Let him say.
A. Well, the tide was up. There was no odor in there and
no dead fish, and it ·was just about as sweet and delightful
looking place as I ever saw, except for one thing, the road
down to the wharf led through 1\{r. Baldwin's hog pasture
.,vhere he had dozens of hogs wallowing and creating filth on
the shores of the creek, and I didn't think that was a very sanitary situation in that respect
Q. Mr. Webster, you were in the court room this morning
when 1\{r. Badger was recalled and asked about a foot bridge
or road on lVIr. Baldwin's property leading out to the creek.
Was that there a$ the time of your visit7
·
A. The driveway, I presume it is intended to be, 'vas there
and 've walked over it. It is a bridge like sort of an affair
leading,-it is wide enough to accommodate a truck from the
shore out to Mr. Baldwin's crab house or oyster house, or
whatever it is, it is on the channel of the creek.
Q. What was that made of?
A. It is boards built on a trestle work. on tiling and was
in process of being filled up for the apparent purpose of
making it more stable.
Q. Being filled out with what~
A. Various debris. Whatever debris Mr. B·aldwin could
lay hold· of, shells, and I think some cinders.
page 403 ~ Q. For about how far a distance had it been
filled out fron1 the shore, if you recall 1
A. I can't say.
Q. Mr. Webster, in getting back to your talk with Dr. Chipman about other plants. Have you had occasion since you have
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been operating· at Cheriton, have you had occasion to visit
other plants of a similar character and type to yours at other.
places f
A. To some extent.
Q. Approximately how many and where located f
A. I will. Have been through the Eastern Shore Canning
Company, of. course. I have been through Harry Cannon's
plant at Bridgeville, Del., a v:ery nice plant. I have bee11: ,
through Libby, 1\'Ic.Neil & Libby at Wyoming, Del. I have
been through Edgar F. Hurff, at Sweedsboro, N. J. I have
been through the Sears & Nicolls plant at,-I can't think of
the town in Ohio. It is a very large 'plant. I have been
through grape juice packing plants in Texas, and I have
been through spinach and sardine packing plants in California.
.
Q. I-Iave you ever been through the Phillips Packing plant
in Cambridge?
A. Not 'in recent years.
Q. lVIr. Webster, how does the drainage system employed
by your plant since 1920 up to and including the present compare with the drainage system in these other plants that you
have visited throughout the country~
A. 1l{e all use the sa1ne, about the same system, except I
can very honestly say I have neyer visited a plant that was ·
as careful to exclude waste material from their
page 404· ~ water as we are. In 1\:fr. Hurff's the tomato pum.
'lnis from which the juice is. 'extracted,

Mr. Heath: I think that is going too much into detail. We
haven't any objection to him saying he has been to other plants
and his is just as good, but I don't think he should go into
the description.
.
The Court:·· I think that is well taken. Will sustain your
objection.
Q. lVIr. Webster, does the War Department of the United
States have regulations about the dumping into navigable
waters so far as industrial plants such as yours?
A. Yes.
~fr.

Heath: We call for them if you have them.

Q. Have you thetn? Have you the regulations?
A. I have seen them, but I don't know where they are now.
Q. Have you eyer discussed with officers of the United

330

Supreme Court of Appeals of Virginia

G. L. W eb~ter. •
States vVar Departn1ent, gone over with the1n and explained,
your drainage syste1n ¥
A. I did.
Q. Given it to then1 just as it exists?
A. Yes.
Q. Did that deparhnent nuike any suggestions to you 1
~Ir. Quinton N ottinghan1: Verbal or written·~
!ir. 1\:Iapp: Verbal, I take it is.

A. Yes, sir, they are verbal. I visited them in December.
Q. This past Decmnber ~
A. At their district office in \Vashington. I went there
for the purpose of finding out just what they required.
pag·e 405 ~

1\!Ir. I-Ieath: I submit ·this is hearsay testimony.
As to any official document we haven't any objection, but for 1Ir. \J.l ebster to state a conversation betweenThe Court: I think the official document is proper about
rules and regulations, but as to whether or not he has what is
required, I think he can state that.
1\tir. Heath: As I understand the witness is going to detail
a conversation which he had with an official which he visited.
The Court: That is true.
J\{r. Heath: I will withdraw the objection.

A. I described our system of screening, as we call it, water
from the factory and the official that I was discussing it with
said that if he found the system as I described it when he
came to inspect it that there would be no objection.
Q. Have you at your own· expense at any time compat~a
tively recently employed an engineer to come ,down to look
your plant over for the purpose. of seeing- 'vhether or not an
improvement in drainage could be made~
A. We employed what is known as a Sanitary Engineer
]ast spring.
1\fr. Heath: No,v, if your Honor please, this is bound to
be the disclosure of a conversation between a· private employee and not any official, and we shall object to anything
the witness states what the engineer said to him.
The Court: i think that is well taken. We haven't gotten
to it yet.
!fr. Heath: I thought we were coming to it.

G. L. Webster Co., Inc., v. Emory J. Steelman.

331

G. L. Webster.

Q. ~ir. \Vebster, something has been said about
what should drain to the east instead of to Eyre
Hall Creek. 'Vhy don't you drain to the east as these gentlemen suggest, instead of Eyre Hall Creek~
A. Because the natural drainage is to the west, and to attempt to drain to the east would be an entirely artificial thing,
which would require a pump and a pipe line to pump the
material across the land that lies between us and the deep
water on the sea side. The pipe line 'vould ha-ye to go across
the marsh. It 'vould be very expensive to install. There
would be difficulty in getting rights-of-way because there are
no natural runs in that direction, and pipe line across the
marsh would be in all probability swept away in the first
northeast storm.
Q. What is the lo,vest estimate you have been able to get
in putting in that pipe systern which you say would be s·wept
away1
pag·e 406 }

1\fr. Nottingham: Have you that estimate¥
1\Ir. 1\lapp: No, verbal.
·
A. $20,000 was the amount estimated on that, but I know
\ve couldn't build it. for twice twenty. It will require a six or
eight-inch pipe line several miles long with with an effective
pump, besides rights-of-way.
Q. Have you looked into the question of putting in a disposal plant, the same theory I imagine as a septic tank at your
plant?
A. That is done by ntunicipalities, towns of considerable
size. They will float a bond issue for a large amount of mo:::~.ey
and put in a disposal system. I have attempted to inform
1nyself about it, but I am not competent to explain it correctly, but such a system for our plant would cost between
sixty and a hundred thousand dollars.
page 407 ~ Q. Mr. Webster, ·with approxhnately eighteen
vears' experience here -at Cheriton in addition to
your previous experience and after consultations with everyone that you have consulted with, do you know today of any
in1provement that you can put in your plant in connection
with your drainage system that would be practical, or would
improve it?
A. Not within any reasonable sum of money. You can do
anything if you are unlimited in the an1ount of money you
\vould spend. If you were the United States government or
something of that sort.
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Q. You said you had never, that ~Ir. Baldwin had never
discussed this with you until he went oyer with Dr. Chipman.
When was the first time that Mr. Emory Steelman, the plaintiff in this case, took his troubles up with you 1
A. I never knew 1\fr. Emory Steelman until I saw him in
this court room. I have no doubt seen him without knowing
who he was, but haye never seen him to recognize him until
we met here.
Q. About how much water does your plant use in its canning operation when it is operating at a maximum?
A. The amonnt of water "rill fluctuate within certain limits.
If it is dry weather and 1ve are pumping our wells steadily
they will not pump quite as much water and I 'vould say the
amount from the deep well pumps which we have measured
on several occasions by pu1nping into a hundred thousand
gallon tank and taking time it took to fill the tank, ranged
from a hundred and fifty to two hundred gallons per minute
e~ch, according to the weather conditions in the soil.
Q. And tha.t would give a total of how much Y
page 408 ~ A. That would give for them four hundred gallons, then the stand by pumps will produce another hundred g·allons when needed.
Q. Approximately five hundred gallons. Now is all or
that used in the washing of vegetables, the various vegetables Y
A. No. A. considei·able part of it goes to the boilers for
steam.
Q. Mr. Webster, have 1ve omitted anything that you want
to state?
A. I think not, 1\'Ir. Mapp.
Mr. Mapp : Take the witness.

·CROSS EXAMINATION.
By Mr. Heath:
Q. 1\tir. Webster, can you give us the dates of the acquisition by the Webster Canning Company of the various pieces
of property which constitute its plant?
A: Not without getting the records.
Q. I ·mean you could g·et the records?
A. Yes.
Q. Will you get those records for us. We want. to kno'v
when each particular piece of property was acquired. I don't
want to put you to too much trouble. Now, can you tell me
when 'vas the date of the last purchase by the company?
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A. The last purchase was about two years ago.
Q. How many acres were bought then T
A. I don't know the acreage, but two or three, I would
guess. It is the block that we bought from the Beckett heirs
which adjoins us on the east and on which we con-.
page 409 ~ structed our vining shed.
Q. Now when was the piece just ·prior to that
purchased~

A. The piece prior to that was purchased two or three years
earlier and that was the land that we got from Mr. Riley to
the north side of our property on.which we build some warehouses.
Q. Now what additions have you made to the physical
structures during the last five years¥
A. That would take us back to the spring of 1933, or do
you mean 1ne to testify as to the fall of 1937 when this suit
was started?
A. What was done in the spring of 1933¥
A. Well, since the spring· of 1933 to the best of my recollection we have built some warehouses to the north of the
property and have built a new vinet shed, transferring our
viners from the old location to the new one, and 've have extended the ditch through which the water travels by concreting it for a longer length. That has been done through the
years as we extended we have carried the concrete ditch, made
it longer.
Q. "'11at was the· extent of the concrete ditch since 1933?
A. Well, I am not sure when that was done, but it was done
about 1933.
Q. Do you kno·w what was the amount of the extension 1
A. Well after it went down the length of the 'varehouses
there it was extended close to a thousand feet. That work
was done just about five years ago. J\{ay have been done in
1932 or 1933.
Q. You are not positive there 1
A. I am not without something to refer· to.
Q. If you care to after you go back to the facpage 410 ~ tory and 'vant to put it in the evidence as to the
·
.
exact date it will be satisfactory to us.
A. Yes, sir.
Q. You started to say something about 1932. Something
was done then?
A. vVe have done construction work at our plant ever since
1920 until 1936.
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Q. In extending its capacity and making it more and more
efficient each year f
A. vVell, up until 1980 it was along the lines of extending
the capacity. Fron1 that tin1e on it was really extending its
facilities to do a more effective job without increasing capacity.
.
Q. As to the wells, where were they driven 1
A. One of the wells was put in, the last one was put in,
two years ago and 1ny best recollection about the first of the
deep wells 'vould be 1931.
Q. Now the acreage for the land you lease I understood
lVlr. Lowe in his opening state1nent to say about eight thousand acres.
A. Of cleared .land in the neighborhood of six thousand.
Just a few hundred 1nore than six thousand.
Q. Was your acreage the san1e in 1937 it was in 1936, and
so on, or was it increased from year to year?
. A. I think there has been a slight increase. There hasn't
been much increase since the last :ftve years. I think five years
ago we had probably five thousand.
Q. Since then how n1uch have you added in the whole five
years¥
A. That would require a search of leases.
Q. Could you approximate?
page 411 ~ A. I could ren1ember quite a nun1ber of smaller
places we have taken on. I think of the Churn
farm, w·hich is thirty acrP.s on the sP.aside. ·vve took on here
in Eastville son1e of 1\ir. Churn's lots, or l\ir. Ailworth near
the plant, and l\fr. Ton1 Hallett. l\fost of the additions have
be•~n small plots that were convenient to us. I think Eyre
Hall was the last large farm we leased. We leased the Haley
farrn last vear.
Q. Now -·then did your outside contracts for vegetables increase in 1937 or 1936 or 1935 over the preceding years f
A. Y eR, they did. Instead of growing all of our own torna toes we would reduce our own planting of tomatoes and
contraet a fe'v hundred acres extra each vear and that in"
creased our growing of lima beans.
Q. I 1-hjnk you stated that in 1920 the output was eighteen
thousand packages¥
A'. Seventeen thousand, I think I said.
Q. And tl1eu the next year a hundred and thirty-five thousand1
A. YeR.
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{~. And in 1930 a million f
A. That is right.
Q. N O"\V could you put that n1illion packages in terms of
tonuagef
A. Yes, I could.
Q. What would that amount to?
A. A million cases packed would require the handling of
close to ·a thousand tons of vegetables. That, of
page 412 } course, would not include the vines or hulls of
peas and beans. Mr. Heath, that .is correct unless I have misplaced a ~ypher. Figure a hundred cases to a
ton. ·Maybe it is ten thousand tons.
Q. Yes, ten thousand tons. Now in the raw what would
that amount to, 1\'Ir. "Tebster1 Could you state that?
.A.. I an1 spC'aking of it in the raw for tomatoes.
Q. I 1nean as they come into your house.
A. Well, I can't do that 'vithout reference to peas and beans
because we tuke no account of the weight until after they are
threHhed.
Q. "\Vould it be doubl~ that amount1
A. Oh, yes. We will handle two or three ton load of vines,
to thresh on t a thousand pounds of beans.
Q. That is six to one Y
A. Yes.
Q. And even as it goes out that represents ten thousand
tons, that is about a hundred and sixty-six sixty ton freight
cars?
.A.. I don't think I follow you.
Q. I say ten thousand tons in a freight car?
A. Oh, yes, that is correct. I clidn 't understand you. Yes,
that is about a thousand car loads of finished products.
Q. One thousand car loads of about sixty tons each leaving the factory annually? Is that correct?
A. No, that would be twenty tons eacl1.
Q. Now your million packag·es is distributed out between
the various products, between tomatoes and beets, beans, peas
nnd potatoes 7
page 413 } A. Our largest pack has now become the tomato juice pack.
Q. And what is that?
A. Oh, five hundred thousand cases.
Q. About half of the total output of the plant Y
A. That is right.
Q. And beets, what would that amount to?
A. Beets very small.
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/

Q. .And butterbeans ~
A. T\v o hundred thousand cases or more, except the years
when we have had storm damage. It has cut us down very
sharp.
Q. When did you beg·in to handle beets Y
.A. Oh, we have handled beets many years. We haven't
handled the1n every year, but we handled beets as long as
ten years ago.
·
Q. And when was tomato juice commenced?
~ Started by us in 1927.
Q. Beau~-:~ originally was the sole output~
A. Yes.
Q. ·Now I understand that your employees range from four
to five hundred and· sometimes run as high as from a thousand to twelve hundred¥
A. That is correct.
Q. Nov, you spoke of cleaning out the branch, or cleaning
out this drnin that comes down to Eyre Hall Creek. When
you speak of cleaning out what do you mean, for the men to
take shovels, trim the edges square?
A. Ren1ove the cave-ins into the bottom of the ditch, along
with accumulated dP.bris that bad washed or fallen into the
ditch, so as to provide a free running stream.
pag(~ 414 ~
Q. Now was the result of each cleaning out to
leavP. the ditch a little deeper and a little wider!
A. The ditch has \videned, but not so very much, Mr. Heath.
I was through it yesterday in the deepest point and it is only
about three or four feet deep now and that has been going· on
for years.
Q. But it has been widened gradually and g·ets a little
deeper P.ach year?
,
A. Yes, because the banks are under cut and the banks
build up a little hig·her.
Q. Yon can see the filth can't you on the banlrs that has
c01ne fr01n the bottom?
A. Yes, sir.
Q. And that as you state has been progressing?
A. That has been every year, sometimes twice a year, just
depending on various factors.
Q. Now can you tell the jury what was t~e condition of this
branch h1 the summer and fall of 1935? I have reference to
the exhillation that come from it. Was or wasn't the atmo~:;phere in that locality where ever the wind could blow
over it very offensive Y
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A. For a while it was.

·Q. For how long during 1935 did that condition continue?
A. Mr. lleath, I don't know, but I know the odor existed
there for f>art of the canning season and as a result of that
just as soon as we could get the opportunity it was cleared
out ..
Q. Can you tell the jury what was producing that odor?
A. As nuH:h of the odor came from,-a great deal of the
odor came from the ditch running from the factory down to
the culvert on the East side of the railroad track. That is a
large ditch, caves in and has been very difficult
page 415 ~ to keep clean. And that is the place that gets to
smelling, but some of the odor comes from the
branch.
Q. \Vhat was in the ditch to cause the odor?
A. The settlement, organic material from the juices of the
vegetables that are washed.
Q. In othe!· words, that is what you speak of as suspended
material¥
A. Yes.
.
, Q. And that does get through the screen Y
A. Yes.
Q. And ihat caused this odor?
A. Yes, sir. It has also settled in the branches.
Q. I say the .settlements Y
A. Yes, sir.
Q. Now as a result of the condition that existed in 1935A. lVIr. Heath, I would like to add to that that one of the
mo:5t bP.neficial things to us has been good heavy rains. The
stuff 'vill wush along. It doesn't settle permanently unle~s
it is allowed to get into a place where it can't get out.
Q. Bnt wlwre ever that settles in any degree it brings about
this very unhappy state so far as smell is concerned Y
lt. It creates ·an odor that isn't a permanent thing.
Q. Now wasn't that situation very acute in 1935?
A.. ·For a period. J\Iost seasons there has been a period in
which the odor would become pronounced and that was a
sig·nal tf, g·et busy and get our men in the ditch and get them·
to work.
pagn 416 ~ Q. No'v as a result of that you would get busy'
A. Yes, sir.
Q. And would you not widen Jand deepen the ditch mor(.l
than it had been widened and deepened before?
A .. No.
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Q. What was done in order to relieve that situation in the
ditch'?
A. The same process that has always been done. That is
to clean out the ditch.
~
Q. You would clean it out to such an extent that in 1936
and 19:17 there was no odor 1
A. Oh, yes, there were times in both years when there was
an odor.
Q. VVas it comparable to \Vhat it was, in 1936 and 1937, to
what it was in 1935 ~
.A... It may have accumulated for a longer time in 1935, because we can't get in there while we are operating sufficient
to do any good and we have to wait until the plant is standing
still.
Q. Was the situation in 1936 and 1937 comparable to what
it was in 1935 f
A. It was· comparable, but not as,-perhaps worse for a
short period in 1935.
Q. Now tho ditch was being remeclied. It was being rendered less offensive in 1936 and 1937.
A. Just the same as had been done since 1920.
Q. It could not have been as effective before as I understand
vou to say the odor was less in 1936 and 1937
page 417 ~ than 1935:
...t\.. Just as effective, because when the ditch was
cl<:anr.d out from this accun1ulated material it had just the
·sanw effr.ct, h1 any other year it had in 1936 or 1937.
Q. You ne-ver had any complaint as to Eyre Hall Creek
prior to 1936 and 19371
A. vVe never had any complaint from anybody except Mr.
Baldwin on the occasion I told you.
Q. You never had any complaint at all until 1937 or 1936
in Eyre Hall Creek~
A. No.
Q. So this trouble which was in the ditch in 1935 had been
transferred in some way, had it not, to Eyre Hall Creek in
1937°!
A. No nJore than in any other year since 1920.
Q. IIow do you account for the fact that previously there
had been no con1plaint from Eyre Hall ,creek, but that in
19:-J7 the complaints became very sharp and serious?
A. I account for that because 1\fr. Bald,vin had within that
time gone into the crab business, had left the hog business
nncl gone into the crab business.
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Q. Other peo_ple had lived on Cherrystone Creek p~ior to
the tim A l\1r~ Baldwin went in the crab business T
A. Yes.
Q. They had never complained of a bad condition in Cherrystone Creek oefore 1936 T
A. They have never complained until this date, except 1\{r.
Baldwin's side partner, JY.[r. Steeln1an.
'
Q. You think they. are the only parties that
page 418 ~ have been injured or 'vho pretend to have been
injured in the creek'
A. I answered that we have had no complaints from any
of them.
Q. As I gather, 1\tfr. Webster, you attribute to l\{r. Baldwin
the ingtigation of this trouble.?
A. I do.
Q. And you think 1\tfr. Baldwin has needlessly complained
of a situation which really isn't bad at all T
A. I think 1\!Ir. Baldwin has contributed to his own situation.
Q. But you think l\ir. Baldwin's complaint of your factory
is disingenious?
.l\.. I don't know that I know what clisingenio~"s means.
Q. In other words, he is pretending you are doing him a
heap more harm than you rea;lly are?
A. Yes, I do.
Q. Now, the only time you have gone to Cherrystone Creek
or to Eyre Hall Creek was on the occasion to 'vhich you referred iu direct testin1ony when you went with the .Supervisors~
.
A. It is the only time I have ever been to the creek from
that side. I have been to the creek a nun1ber of times from
the other side.
Q. 1Vheu you went down on the occasion to 'vhich we are
referring· the tide was hig·h, was it not?
A. Yes, sir.
Q. And the effect of that would be to drive this offensive
matter, to drive it up to the head of the creek 'vhere it would
not be offensive?
page 419 r A. It would back it up.
Q. Is that the reason why you think you didn't
see any?
A. lHr. I-Ieath, that may have been, I don't know. I simply
didn't see it.
Q. Didn't 1\fr. Baldwin ask you after that to come and see
it again when the tide wasn't high?
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A. No. 'Vhen I got the ·County .Supervisors to go down I
made an intensive search for ]\lfr. Baldwin, but 'vhen Mr. Baldwin invited them down he didn't invite me.
Q. Didn't he immediately after this occasion ri,qht to you
and suggest it was a pity you had come when the tide was
high, but he would be glad to have ,you come again when the
tide was low?
A. Yes, he did. But he didn't apprise me of the thiJe when
]\lfr. Bell and ]\lfr. Goffigon went back again.
Q. But did you ever thereafter communicate with Mr. Baldwin iu reg·ard to this matter 1
A. No.
Q. You knew it was a very serious matter with him?
A. I knew he was making considerab1e of it, yes, sir.
Q. But b(~cause you didn't take him seriously you didn't
go down any m.ore?
A. Oh, yes, I took him seriously. I wanted to do anything
I could do to impr.ove l\ir. Bald,vin's condition, and told him
so.
Q. This letter is a ~opy, Mr. vVebster, of the letter which
l\ir. Baldwin sent you~
'
A. Yes, sir, we received that letter.
Q. And you neither answered it nor went to see
page 420 ~ M'r. Baldwin aftei! this Y
A.. It didn't require an answer.
~Ir. Heath: With the Court's permission I 'vill read the
letter to the jury:

July 9, 1937.
Mr. Guy L. Webster, President,
- G. L. Weh;;ter Company,
·Cheriton, V a.
Dear Mr. Webster:
Referring· to your letter of ,July 8th, I was extremely sorry
that I missed you when you were yesterday, but at the time
I w·as very busy arranging plans to move our crab floats, etc..
said move being necessitated by the refug·e dumped from
your plant into the creel{ killing thousands of our crabs.
· I regret thB:t through a remarkab~e coincidence your visit
occurred on high water at which time the flood tide has backed
up all of the extraneous matter well above our plant so that
you 'verP. unable to obsArVP. for yourself the condition which
exists at low water.
·
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If you would like I would be very glad to call you some
day at low water in order that you may see what 1ve are up
against.
·
Yours very truly,
CHERRYSTONE SEA~,OODS, INC.,
By H. D. BALDWIN, Pres."
Mr. Heath: We offer that letter as an Ehibit 2.

Q. Going back, ~fr. Webster, to the condition in 1935 and
the condition which prevails now in the culvert down here
'vhere this ditch crosses, hasn't that, the offensive condition
down there, been almost obliterated during and since 1937 due
to the fact that you are no'v able to get this sedimentary matter out of the ditch into the creekY
A. ~1:r. Heath, that ditch would do just what it has done in
every year of the seventeen years. After cleanpage 421 ~ ing of it is relaxed or stopped it will make an
offensive odor.
Q. After the cleaning· is done and you move that stuff into ·
the creek the creek will give off the same odors Y
A.. Not necessarily, because the creek is tidal.
Q. Yes, but if it stays there, if this material stays there
in the creek it is bound to be just as. offensive and deleterious
in the creek as it would be in the ditch Y
A. Yes.
Q. Now in regard to the rp.ethod of what might be done by
you to minimize this, or to relieve the situation other than
by letting this material get into Cherrystone Creek,-You
said smnething about taking; this matter up with the War Depa.rtment. Can you recall when that- was? ·
·
A.. In December of 1937, just before Christmas.
Q. Do you recall having gotten a copy of this letter from the
Aeting Commissioner of the Federal Bureau of Fisheries on
August 27, 1937, in 'vhich they pointed out how this situation
could be remedied 1
~fr. 1\inpp:
:Mr. Heath:
~ir. 1\fapp:
and improper.
1\fr. Heath:
1\{r. l\Iapp:

Do you expect to offer this copy in evidence?
We do.
We arP. g-oing to object to it as not material
I am prepared to argue it.
If he got a copy of it it will not be necessary.
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A. Mr. Heath, I don't remmnber that letter.
Q. It is 1narked there copy to G. L. Webster.
A. I know it is. It is dated late in August. If it came to
my office I didn't see it. I was sick shortly after
pag·e 422 ~ that time and was in the hospital. I don't recall
that letter.
Q. \Vill you look at your files when you go back to the office and see if the copy is there¥
l\{r. l\Iapp: I know you want to be fair. You say it is
marked copy to G. L. \Vebster. That is written at a different
tin1e from when that was 'vritten.
l\fr. HPath: If l\fr. \Vebster can look at his files-. It says
here, there are the stenographers letters and then ''Copies:
Richard Armstrong and 1v[r. vVebster.
l\{r. l\iapp: What I am calling your attention to is that
tha.t was written at apparently a different time. That wasn't
put on there as a carbon.
The Court: Gentlemen, he is going to look for the original.
l\1r. Heath: Because,-Do you all object to the introduction of. it in its present state?
I\1r. ~Iapp: Yes, sir.
l\;fr. HP.ath: BecausP. it isn't shown that 1\Ir. VVebster got
a copy of it?
~Ir. ~Iapp: Yes, sir, that is one reason. There are several
others.

Q. lVIr. Webster, are you very positive that you did not receive a copy?
A. I have never seen it.
Q. And you will have to refresh your memory by looking
at your file?
li. I have never seen that letter.
Q. I will ask you this. Yon stated on direct
page 423 ~ examination that in your opinion this troubl~
could not be remedied by you except at a very
great expense. Do you agree with the statement1\fr. l\1app: We object.
·l\{r. Heath: Don't holler until you are hurt. I am going
to ask if you object to my letting Mr. Webster see this and
a~k if 1\fr. Webster agrees to it.
1\fr. 1\'Iapp: I object to the reading of anything from that
u~til the Court permits it.
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Q. Mr. Webster, do you recall getting a copy of Dr. Chipnuln 's report of Aug·ust 14th in ·regard to the cause of this

trouble in Evre Hall Creek?
A.. ~Ir. Heath, I have seen this report because ~Ir. Lowe
in preparing for the trial of the case dug it up somewhere in
vVashington or Richmond. I didn't receive a copy of it.
Q. A,ren 't you in error in saying lVIr. Lowe dug it up,
vVasn 't this report brought to ~fr. Lowe's attention by Mr.
Q'uinton Nottingham?
.li.. Perhaps.
Q. Now have you read this report?
.A. ·Yes, I have seen it.
Q. Do you differ with Dr. Chipman in the conclusion which
he reached as to the cause of this trouble?
:Nlr. l\tfapp: vVe object to anything from the report that
your Honor ruled out. He can ask about anything Dr. Chipman testified to, if he disagrees with that.
lVfr. Heath: I will withdra'v the question.

Q. Were you present yesterday when Dr. Chipman testified that in his opinion the cause of this trouble
page 424 ~ in Eyre Hall Creek was due to the fact that the
oxygen content of the creek was being· absorbed
by this deleterioi1s material coming· from your factory to
such an extent as to imperil aquatic life? You heard that?
-A. Yes, sir.
Q. Now do you agree with that1
A. lVIr. Heath, like a great many others, I didn't understand it very well, it was so scientific and so involved. I have
no knowledg-e or information that would make me agree or
disagree. I heard him and that is all.
Q. Has your tomato juice business increased to any dep;ree during the last five years'
A. Yes, sir, it has.
Q. Was 1933 a larger year than 1932 f
lt. I think it was.
Q. "\Vas 1934 larger tl1an 1933?
A. I think it was.
Q. Was 1935 an increase over 1934?
A. I believe it was.
q. There was an increase over 1935?
A. No, 've have kind of reached the static point apout 1935.
Q. It is so good I am not surprised at its increase.
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_~\..

Thank you very much.

Q. Can you give us your records showing those various
increases from year to year T

A. Yes, sir.
Q. Will you do that Y
A. Yes, sir, gladly.
page 425 ~ Q. I wonder if it would put you out to have
that when you come back after lunch Y
.A. I would have to go to the office.
Q. Vve can g·et it in. any time this after:poon.
A. Are you satisfied for someone else to make it up for me¥
A. Yes, indeed, certainly.
Note: Adjourned until 1 :30 P. M.
NOON RECESS.

NotP.: Met pursuant to adjournment. Same parties present as heretofore noted.
1\fR. WEBSTER contd.
on cross examination:
Bv 1\{r. Heath:
Q. 1\ir. Webster, were you able to find out about the matters we were talking about when· we adjourned~
l1.. They brought me figures on the tomato pack. They are
not truly representative of the pack, however, because they
have omitted tomato soup. They have just taken the juice
pack and we packed soup back in 1932 and 1933 and didn't
pack it later because we got a sufficient stock on hand and that
throws the figures out of line. I would rather supply the
whole of it.
Q. When 'vould that be~
A. Any time I can get to the office or send to the office.
Q. Give what you have now and you can amend it later.
A. What years do you wish T
Q. Whatever you have.
A.. I have here starting i.n 1932 85,000 cases of tomato juice,
1933 110,000. That was the hurricane year in which a great
part of the tomato crop was destroyed. 1934
page 426 ~ 112,000. We stopped packing soup in 1936 and
. juice sJ1ows 431,000. 1936 499,000' and in 1937
500,000. I am leaving off the odd cases. You remember I
testified this morning our juice pack was around 500,000 cases.
I
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Q. Now were you able to find out 'vhether the copy of the
letter to which we referred was in the file Y
.A.. They are looking for that.
Q. \Vhat was the total cost of the plant, ~Ir. vVebster¥
A. 'Vell, our plant has been appraised by an appraisal
company for the purposes of insurance and those figures run
close to a million dollars.
~Ir. N otting·ham: \Vere those figures commensurate with
the cost1

A. I think so, but the plant has been improved by an addition each winter and naturally you loose track of cost in a
. long period of time.
Q. During· the very busy season how continually do you
operate!
A. Our. operating season prior to the packing of spinach
last year always opened with the pea pack, which is generally
about the 20th of 1\Iay, and runs for two 'veeks, or not to exceed hventy days.
Q. vVhat I had in mind-Do you run all night sometime as
\yell as all day, Atlr. vVebster?
A. vVe usod to run later in the night than we do now. That
is one reason for the enlargement of our packing facil-ities
'vas to p;et tllP. job done in the least hours, not to work the long
hours like used to be done. In the Twenties we would stay
there until eleven or twelve at nig-ht. We have now gotten it
so we can finish by seven in the evening, unless a
page 427 ~ very heavy day occasionally by nine or ten.
Q. When did you say those packing· houses
were built which enable you to distribute your work?
A.. That has been continuous operation until 1934 or 1935.
vVe kind of reached the end .of that then. When the busy
season would close in the fall if ''re needed additional facilities
for next year we would start building them, maybe an addition on the 'varehouse or an addition on the cannerv.
Q. Was any building done last summer, any increase in
any way to the factory?
A. There was less done in the winter of 1936 and 1937 than
had been done at any prior time and the winter of 1937 and
1938, this past 'vintP-r, there has been none whatever. The
last we built was some additional quarters for the help.
0. Do you kno'v what the eost of that was, roughly?
A. No, I do not.
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· Q. Could you approximate the total cost of all of the improvements in the last four years 1
~~- No, I could not.
Q. Would it run to $50,000~
A. Yes, it would.
Q. Would it exceed $50,000 ~
A. Yes, I think it 'vould.
Q. Run up to $100,000 do you think?
A. Possibly.
Q. Since about 1934 or 19331'
A. Well 1932.
Q. Since 1932 it has increased certainly $100,page 428 ~ 000 distributed evenly over the winters?
A. Over the 'vinters, yes, and that would go_
back, ~Ir. Heath, to 1920.
Q. And does that include additional machinery which has
been installed T
A. Yes.
Q. The whole expenditure f
A. Yes.
,
Q. 1\{r. Webster, do you recall that when 1\tir. Baldwin went
to see you in June of last year, at the time he went 'vith Dr.
Chipman, that he did say to you that he hoped that it would
turn out that vour factorv wasn't the cause of the trouble
fron1 which he~ was suffering¥
·
A. \Veil, I don't recall it, but I am entirely w:illing to give
hin1 credit for it.
Q. Then if you are -\villing to give him credit for it you
have changed your opinion as to his being the formant of this
trouble if you think he was sincere? If he hoped your factorv would turn out not to be the cause he certainlv wasn't
trying to cause. trouble?
"
· A. Mr. Heath, if you want an answer on that question I
can give it to you.
Q. Yes.
A. Mv information from Dr. McGill.and Dr. McCreerv and
other Health Officers on the Shore was that Nir. Baldwin "made
their life miserable insisting they do something to close up
that plant. That was long before I had any knowledge of it.
They would come to make inspections and I assumed it was
routine, but Dr. McGill told me he was glad his
page 429 ~ job was changed to the Western shore on that
·account.
Q. Now do you recall this. that on the occasion of another
visit, at the same ti~n:e when he told you his sincere hope it·
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would turn out it wasn't your factory causing the trouble,
do you recall he offered to show you a paper which liad been
given· to him signed by a large majority, if not unanimous,
of the property owners on Cherrystone Creek authorizing
him to act in their behalf for the purpose of having this
trouble stopped?
A. Your reference to that is the first time I have ever heard
of any such paper. He most positively offered no such paper
to me.
Q. Now in refreshing your memory, is Mr. Baldwin the
only man you can think of that came to you complaining about
this?
A ..I have discussed it with J\:Ir. Robbins, as I told you this
morning.
Q. Didn't J\{r. Harold Wescoat have a conversation with
you last summP.r during· which you denounced ~{r. Baldwin
to him and told him, and didn't he tell you he 'was suffering
from this trouble?
A. I think since vou mention it I ran into Harold in the
Drug- Store and there was some such conversation.
Q. Do you recall what it was?
A. No more than a conversation in which I told him Henry
was trying to stir up this question.
Q. And did he tell you he was interested Y
•
A. He indicated he was inclined to take Baldwin's side
then.
Q. He said that he himself was suffering from the odor Y
.~. No, he didn't say that.
Q... Did he or not tell you lrls oysters were bepage 430 ~ ing damaged?
A. He did not.
l\fr. Heath.: We are through.
1\{r. 1\{app: vVe havP no further question; Mr. Webster.
RALPH 0. DULANEY,
a witness on behalf of the defendant, being first duly sworn,
testified as follows:
DIRECT EXAMINATION.
Bv Mr. Lowe:
·Q. 1\fr. Dulaney, please state your name.
A. Ralph 0. Dulaney.
Q. Your age.
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A. Forty-four.
Q. You1: residence.
A. Fruitland, Md.
Q. And your occupation.
A. Canning.
Q.. :rvrr. Dulaney, how long· have you beP.n in the canning
business 1
A. Practically all my life, but continually since 1919.
Q. n.Ir. Dulaney, are you familiar with the National Canners
Association 1
.A.. To considerable extent.
Q. Have you held any office in that Association 1
A. I was president in 1937.
Q. 1\ir. Dulaney, will you explain to the jury just in a general way the work of. the National Ca~ners Association¥
1\ir. Heath: We object to that.
~Ir. Lowe: We will withdraw that.

Q: Mr. Dulaney, have you ever visited the plant
of the G. L. Webster Company~
A. ·Yes, on several occasions.
Q. Have you been there recently?
. A. Yes.
Q. Have you viewed his screening system at the plant!
A. Yes.
Q. Is it Ol' not a fact that his system of screening is the
type recognized by the authorities so far as you know on
screening at a cannery?

page 431

~

1vir. Heath: ·"That authorities? It is a leading· question.
Q. 1\{r. Dulaney, what is the type generally used by canneries?
A. The type of screening that is used by most canners of
my acquaintance 'vho use any type at all is the type- in which
there is a screet through which all of the water from the factory flows. That screen permits the water to go through and
stops ~any solid material. The size of the screen is usually
about ei~·ht me~hP.s to the inch. ·1\fore of that type so far a's
I am a'vare than any other single type.
·
Q. Does the type you saw at the G. L. Webster Company
coincide with that type, ~[r. Dulaney1
A. Y cs, in fact I asked the question as to how many meshes
were used and was told sixteen.
, ·
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Mr. Heath: We object to what they told you.
Q. Mr. Dulaney, about how many canning factories have
you had occasion to go through Y
A. I would say twenty-five or fifty, but I haven't attempted
to count up how many there n1ight have been.
pag·e 432 ~ Q. Mr. Dulaney, is the system used by Mr. Webster as good as the systems of those through which
you have been?
~Ir. Quinton Nottingham: We object to that as not being
proper.
Mr. Mapp: We think that is proper. A man that has been
through twenty-five or fifty plants. They are complaining
of our system.
The Court: I think the proper question would be ·whether
or not it is of an approved type. I don't think he can compare it with others.
1\tir. Heath: We are not suing for negligence. We are
suing for invasion of a man's property. He is still liable if
he invades our property.
The Court: It might be, but I think it would go for the
question of damages. I will permit him to testify.
Mr. Heath: Allow us an exception on the ground it is a
matter not relevant in this particular inquiry. vVe are not
concerned with what may be the comparison of other plants
with 1\tir. Webster's plant. The only question here is whether
or not the refuse from the defendant's factory has damaged
the holdings and waters of the plaintiff.

Q. 1\ir. Dulaney, I now ask you if the systen1 used by the

G. L. vVebster Company is of an improved type?
A. Yes.
Q. Mr. Dulaney, are you the same· Mr. Dulaney who is go:- ·

ing to operate a plant at Exmore, Virg·inia 7
A. Yes, sir.
page 433

~

1\ir. Lowe: That is all.
1\:fr. Heath : No questions.
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A. T. LEATHERBURY,
a witness on behalf of the defendant, being first duly sworn,
testified as follows :

l)IRECT EXAlHINATION.
Bv Nlr. Mears :
~Q. 1\{r. Leatherbury, where do you reside f
1\... 1\fachipongo.
,
Q. What is your occupation f
A. I an1 manager of the Eastern Shore Canning Company.
Q. Do you have any .official position in Northampton
County~ If so what 1
A. I an1 a men1ber of the School Board.
Q. Of Northampton County f
A. Yes.
Q. Do you have any official position with the National
Canners Association, if so what?
A.. I am on the Board of Directors.
Q. 1\fr. Leatherbury, where do you operate? "Where IS
your plant located 7
A. About half a n1ile North of 1\Iachipong·o.
Q. Ho'v long have you been in the canning- business¥
A. About the past ten years. ·
Q. What do you can?
A. We can veg·etables.
Q. \Vhat vegetables?
page 434 ~ A. Peas, lima beans, tomatoes, spinach, principally.
Q. vVhat is the output of your plant~
A. 215,000 cases been our highest.
Q. 1\fr. Leatherbury, are you familiar 'vith the plant of
the G. L. WP.bster Company?
A. Yes.
Q. Have you had occasion to go through that plant within
the last several years Y
A. Yes.
Q. When have you last been through the plant, recently?
A. Yes, I have been through recently. I go through pretty
near every year.
Q. Mr. Leatherbury, is that from all appearances a well
conducted and operated plant?
1\tfr. Heath: We object to that.
The Court: I 'viii sustain your objection.
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TV. I. James.
Mr. Mears : Exception noted.

Q. l\ir. Leatherbury, have you noticed the screening system used by the G. L. vVebster Gompany1
A. I have.
Q. Is that a standard screening system used and approved
by the canning industry?
A. I \vould think so.
Q. Do you also know in a general way the system of ditching used by the G. L. \Vebster Company coming from that"
screening system 7
A. ·Yes.
page 435 ~ Q. Do you have a similar system for your plant
drainage?
A. We do.
Q. Do you have ditches· and streams through which the
water runs out to the creek~.
A. We do.
Q. Do you find it necessary to annually or frequentlv clean
the ditches throug·h \vhich you drain your washing tria:terial
from the plant Y
l\fr. Quinton Nottingham: Question objected to. He hasn't
shown the Plevation of the ang-les this water would run at
the two different places. Further, there is no evidence of
complaint. 1\-fr. Leatherbury may run it any \Vay in the \Vorld
or any under circumstances. vVe object to the question.
The Court: I sustain your objection.
Mr. l\iears: We save the point.
l\fr. lVIears: Take the witness, gentlemen.
l\fr. Quinton Nottingham: No questions, thank you.

W. I. JA~MES,
a witnPss on behalf of the defendant, being first duly sworn,
testified as follows :
DIRE·CT E·XAl\iiNATION.
By Mr. l\fears :
Q. 1\fr. James, where do you reside?
A ..A.t Eastville Station.
Q. What is your business f
A. I am in the canning· business. I work for
page 436 ~ l\1:. ~T. Duer & Company, Exmore, and I am also
local agent for Swift. & Company.
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Frank H. Mille-r.
Q. Mr. James, how long have you been in the canning business?
A. Since 1925.
Q. What is your position in the canning business with which
vou are connected¥
... A. I am partner with my father in the firm of James &
James.
Q. Who is your father¥
A. H. P. James.
Q. ~Ir .. James; what commodity do you can?
A. We can tomatoes.
Q. IIave you in yP.ars past had occasion to go through the
Webster Canning Company at Cheriton f
A. Yes, sir.
Q. Have you had occasion to see or look at the screening
system which they use¥
· .A.. Yes, sir.
Q. Please state to the jury whether or not that is an approved system used by the canning industry?
A.. Yes, sir.
Q. Is that a high type improved machinery, more so than
some of the canning factories use?
A. Yes, sir.

Mr. Heath: We object to that.
The Court : I think that is a proper question.
Mr. Heath: We note an exception.
Q. Mr. James, what improved feature, if any, do you have

page 437

~

in mind that the Webster Canning Company has?
A. His screen is a rotary squirrel cage type
and some use just a screen, and some don't use

any.
Mr. Mears : Take the witness.
Mr. Nottingham: No questions.

FRANK H. MILLER,
a witness on behalf of the defendant, being· first duly sworn,
testified as follows:
DIRECT EXAMINATION.
By Mr. ~lapp:
Q. 1\.fr. Miller, will you please state your name?
A. •Frank H. Miller.
.
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Q. And you residence or place of business, seat of your
operations.
A. I am with the State Health Department, of Richmond,
Sanitary Engineer.
Q. The Virginia State Health Department 7
A. Yes.
Q. Ho'v long have· you been with that Department, Mr.
:Miller?
A. I went with them back in July 1932.
Q. Have you been ·with them continuously ever since?
A. With the exception of an eig·ht months period.
Q. What are your duties with the Health Department of
Virginia?
A. Right now I am on water and sewerage work. I have
been on shellfish sanitation control work.
Q. Have you as a part of your duties ever had occasion to
investigate the Webster Canning plant?
.
pag·e 438 ~ A.. I have been over it on one or two occasions.
Q. Do you remember the date of your investigation7
A. No, I couldn't tell you exactly without reference to our
:file. There is a memorandum of every inspection, however it
'vas I think in 19·36.
Q. A.t that time as a part of that investigation did you look
into, exan1ine Eyre Hall Creek, into which G. L. Webster
Company drains 7
A.. Yes, I have been over there.
Q. About how long were you engaged in your investigation
at that time?
·A. Well, it takes in several occasions. On one we ran a
fairly complete sanitary survey of Cherrystone, including
Eyre Hall, and on two or three other occasions been rather
casual visits that took an hour or two.
Q. This occasion. in 1936, this examination in 1936, 'vas
t~at 'vhat you refer to as prolong·ed examination?
A.. We were there approximately three weeks on that visit.
Q. In making. that survey did yon examine only the branch
to which the G. L. Webster Company drains, or did you exfl,mine all of the brancl1es and ditches draining into Eyre Hall
Creekf
·
A.. Vl e went rather generally over the whole area.
No
.
choice of any one.
Q. As a result, or during the course of that investigation
did you or not find that and sewers empty into streams· that
drain into Eyre Hall Creek'
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A.

vVe did find there was evidence of sewers entering there.

Q. In any considerable amount, or just a very
little bit.
A. I would say approximately the usual we
find in 'areas of that kind, not to any great extent.
Q. Did you find enoug·h sewerage entering there to pollute
·or contaminate waters and oysters, seafood therein¥
.A. That area is what I consider very nearly a border line
area. If I were personally taking up oyster or clam ground
I wouldn't take it on account of the possibility of contamination in there.
Q. And what you refer to is from sewers in no way con·
nected with G. L. 'Vebster Canning Company~
A. That is only the sewers locally on the area to a large
extent.
Q. And they aren't connected with the G. L. Webster Canning Company?
A. No.
Q. As a result of that three weeks examination did you or
did you not reach the conclusion·
pag·e 439

~

1\tJ:r. Heath: Can you imagine a question more leading than
that?
The Court: He objected to the form of the question. Ask
what his conclusions 'vere.
·

Q. 1\fr. ]\tfiller, did you find that the G. L. Webster Conlpany, Incorporated, was or 'vas not polluting the waters of
Dherrystone Creek or Eyre Hall Creek?
A. In what way do you refer to pollution there. As Dr.
Chipman told you yesterday, there are several kind~.
Q. The kinds I mean, putting anything· in Cherrystone
Creek that would kill or damage oysters.
page 440 ~ A. You are out of my line, Mr. Mapp .. vVe
stick rather strictlv to sanitarv work.
Q. Did you find any unsanitary materfal going into Eyre
Hall Creek from the G. L. Webster Company on your three
weeks ilispection and during the time. "Te were there?
A. During the time we 'vere making that survey there was
no unsanitary material going· into the Creek from G. L. Webster Company.
Mr. Heath: You are speaJring of human excrement Y
A. I am speaking of human excrement.
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Q. Did you find that the defendant company contributed
any waste into Cherrystone Creek which ·was of a dangerous
nature?
~{r.

:Nir.

Nottingham: Dangerous from what way?
~:lapp : Dangerous to seafood life.

A. That again, sir, is something I am unable to answer.
lVIr.

~{app:

Take the witness.

CROSS E·XAl\1INATION.

By ~1r. Quinton Nottingham:
Q. ~{r. ~filler, contamination of the amount you found
there from seweragP. from your end of it, would oysters fatten on that and from a standpoint of growing and fattening
would they thrive on the amount of sewerage you found there
or make thP.m poor?
A. Any answer I would give 'vould be purely an opinion.
J\f.r. Nottingham: That is all.
lHr. ~fapp: Just a minute. One question I want to ask.

Q. l\fr. Miller, did you examine all of Eyre Hall Creek at
that time?
A. Went pretty thoroug·hly over all of it.
pag·e 441 ~ Q. Did you examine in addition any part of
Cherrystone Creek'
A. All parts of Cherrystone Creek.
Q. As a result of that examination did you or not recommend that certain parts of Cherrystone Creek and Eyre Hall
Creek be condemned as polluted by reason of human sewerage emptying into them~
A. That, of course, is a part of the reason, but a lot of
things were taken into consideration on that, namely the sizes
of the openings and the access of fresh 'vater into the stream
and the evidence of possible drainage 'vhich might" have some
sewerage in it, and 'vith those things in mind the recommendation was made that there was a strong possibility of sewerage.
contamination which might cause diseases in that area.

.
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RE-CROSS EXAMINATION.
Q. ~£r. lVfiller, have you your report with you¥
A. That report is in the car. I don't have one here.
Q. That report was made up for what time and covering
what period of time Y
·
A. It was ·coveripg surveys made during part of April
which took through the 15th, if I remember correctly, 1936.
Q·. ~1r. Miller, to recall to your mind, did you have a conversation down at l\1r. and ~{rs. Steelman's clan1 house and
discuss 'vith them that there was some small amount of
sewerage going in there in 1936?
A. I couldn't say definitely. I think it is entirely possible.
·
Q. Didn't you at that time tell them you had found a plug
out of the sewerag·e at 1fr. Webster's canning company~
. A. I may have.
page 442 ~ Q. Does that recall to your mind further that
you did or did not tell them what was causing
that trouble at this time 7
A. No, I don't think so, because at the time ·we made the
survey we had no information' about a plug being out.
Q. Do you recall no\v that there was a. plug out 1
A. Yes.
·
Q. Have you also found the top off the septic tanks at
Mr. Webster's factory on occasion Y
A. I have never seen the top off, no, sir.
Q. Mr. ~filler, Dr. Chipman testified yesterday from my
general understanding, for instance Hampton Bar though
greatly polluted was an ex~eptional fattening ground for
oysters.
A. That has been our experience.
Q. And there is a great deal of human excrement in that
area?
A. Yes, sir, 'approximately fifteen thousand people served
by one sewer.
·
Q. And because it is polluted around there people have to
take up oysters from those bottoms and carry them a considerable distance and lay them in other waters before they
can use them, but they still use those grounds for fattening
· and growing purposes?
· A. The1n use them for gro,,ring purposes, but that last
period we never allow less than eight days, and that last
period has a rna terial effect on the oyster. They use them
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for growing to get a healthy oyster started.
Q. That ground is polluted¥
A. It is.
page 443 ~ Q. And from the hu1uan excrement you found
·
in Eyre Hall Creek you say it is on the border
line?
A. In my opinion it is.
Q. ~1r. l\liller, can you tell us from how many sources
the pollution ca~e so far as you were able to learn Y
A. Not without reference to my report.
Q. Have you that report?
A. It is in my car.
Q. Do you mind getting it Y
A. No indeed.
Q. Now, !11~. Miller, this investigation was from what dates,
referring to your report T
A. April 1st through 16th, inclusive.
Q. 1936?
A. 1936.
Q. And since looking at your report how many places
did you find pollution1
.A. There are three that I would interpret as definite pollution sources.
·
Q. Do you know whether or not they were corrected after
that?
A. I have no idea.
lvlr. Ifeath:

'¥ere they residents?

A. Yes.
Q. Were two of them white and one colored 7
A. I couldn.'t say definitely about that, 1\{r. Nottingham.
Mr. Nottingham:
page

444

We ha:ve no further questions.

~

CHARLES T. C.ORKR.AfN,
a ''ritness on behalf of the defendant, being first
duly f.:Wor·n, testified as follo,vs:

DIRECT EXAl\1INATION.
By Mr. Mears :
Q. Mr. Corkran, where yo.u reside?
A. Cheri ton.
Q. Are you connected with the G. L. Webster Company1
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A. I am.
Q. How long have you been connected with the G. L. Webster Company?
A. Since 1920.
Q. "\Vhat is your official position with the company?
A. Production n1anager.
Q. By production n1a11ager what do you do, 1\{r. Corkran?
What are your duties~
A. 1\tiy duties are confined to the canning operations, the
inside of the building. That is with the general production
of the canned product.
Q. The internal operation of the platJ.t 1
A. That is it.
Q. Mr. Corkran, what is the first vegetable that you can
during- the canning season f
A. Peas norn1ally. \V e did can last year spinach prior to
peas.
Q. For the benefit of the jury, I am going to get you to
explain what is done when a load of peas come into the
plant, what is done with the1n first~
A. The peas are brought in from the farn1s. From the
factory trucks the~r arc taken to a shelling house
page 445 ~ or a viner house better known to canners. This
partieular building is about 500 feet long and
houses forty viners. The viner is so constructed that it
will shell the peas, will take the berry out of the pod and
the br•rry nutomatically or by force of gravity rolls down a
curtain into a hopper under '"'lhich lug boxes are placed that
they can take the peas out and the peas are somewhat round
and they 'vill roll down. The curtain to the viner runs np at
probably thirty or thirty-five degree angle, but any dirt or
flat pods will fall on that and carry over on the other side,
at which p"oint there are hopper trucks. This material which
is dirt and pods is deposited in these· trueks and taken to
either end of the viner house, at 'vhich point w~ hav{~ trucks
waiting to take this material back on the farms. Also there
are beater boards inside this viner to push the vines along.
They finally reach the exit and go out an elevator 011 to two
long belts running in opposite directions, one a North direction and one a South direction. Then the ·vines are deposited on this belt and go to the ends of the -viner house
and take a shute down to the trucks and those vines taken
back to the field.
Q. Mr. Corkran, what is next done with the shelled peas
which go into the boxes?

G. L. Webster Co., Inc., v. Emory J. Steelman.

359

Charles T. Corkran.
A. They are then put through a cleaner process.
Q. Is that cleaner,-how far is it fro1n the vincr ~bed to
the cleaner?
A. Well there are some cleaners in the vi:ner house. lfor
instance on a rainy day if you have a few beans there, to give
them a little extra cleaning they are put through the cleaners
in the viner house. Normally they are taken
})age 446 ~ fr01n the lug· boxes or in the lug boxes and put
on a special trucking equipment with a tractor
fixed to that and taken over to the beginning of another set
of cleaners.
'
Q. How far distant is the viner shed from the house in
'vhich contains the second set of cleaners 1
A. Well, that is just between four and five hundred yards.
Q. What is done in the second cleaning?
A. They are again sieved for dirt. Also they are sieved
through the same machine for any pods in case they may go
over.
Q. Where are those cleaners?
A. Those cleaners are in the entrance of the building in
which the co1nplete operation starts.
Q. What floor'
A. The lower floor.
Q. What is next done with the peas~
A. They are then deposited through a sn1all shute ·which
leads to a bucket elevator which they are deposited in and
from there they go to the third floor of the cleaner house,
known by us as the cleaner house. They are there deposited
into two cleaners, one set over the other. On each of those
cleaners we have an arrangement so devised that they get a
very heavy blast of air to blow all chaff or ~1ny lighter material than the pea itself.
Q. After they have goi1e through the blo,ving 1:3ysten1 w·hat
is done 'vith them 1
A. They come down through a washer, this better described
as a squirrel cage, which has in that a spray of water which
·
"rashes off any foreign 1naterial which may be
page 447 } carried on the skins of the pea. itself.
Q. Then this water which washes the peas is
the water which finally finds a way through this drainage system?
A'. Yes, but this water isn't used similar to some other
factories. The water fron1 this particular system goes
throug·h a screenage, known to the canning industry as a
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scaveno·er screen, which takes out the particles of foreign
materi~l from the water, the water going down in the ditch.
· There is a hopper constructed at the end of this screen
and the material is taken from this hopper around to a pile
and from there it is hauled to the fields.
Q. 'Then this is the screening system that 1\{r. Webster
and the other witnesses have testified about Y
A. This is a screening system prior to the one which they
told about.
Q. Then the water goes on to the second screening system Y
A~' That is right, through our regular system of ditches.
Q. N o,v, Mr. Corkran, are lima beans handled in the smne
way the peas are handled 7
A. Exactly. Let me state one thing. There may be a few
degrees change in the blanching. Other than that no difference.
.
Q. Now yourtomatoes, how are they haudled1 I don't mean
to go through as n1uch detail, but explain to the jury so they
can see what process you use in cleaning, skinning and cutting them.
A. rron1atoes come in from the farms in various manners,
that is· trucks, trailers and cars and auton1obiles, and all such
vehicles as they can be broug-ht in. They are first
page 448 ~ put on an endless chain, or ~ndless belt. On this
first belt we don't put any water on the tomatoes
prior to the time they touch this belt, nor do we put any water
on them until they have passed ove,r this belt, because we have
found it very essential that we pick off all decayed material
on this belt before wetting it. Then it goes through a squirrel
cage, on another inspection table, through another washer and
on through the process which was described by Mr. Webster
this morning.
Q. Now, }fr. Corkran, is that the way that all tomatoes ·and
every load of beans and peas are handled, as you have just
described to the jury?
A. It is. We have no other way to handle them. .
Q. Mr. ·Corkran, have you been to Mr. Baldwin's on anumber of occasions in the last fe,v years¥
A. Yes, sir.
Q. One thing I want that I didn't bring out before I go to
that. Mr. Corkran, when you are canning and washing these
vegetables, in what condition do you keep the machinery and
floors and walls of your buildings in which this processing is
done?
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A. We keep them very clean.
Q. How do you do it?
A. By constant cleaning.
Q. How. often do you clean, what method do you use, or how
is it cleaned Y
A. Various methods. One method is instead of thrQwlng
our rejected rna terial on the floors we put them in pots or
lug boxes. That keeps the material off the floor. We are
constantly washing our machinery. We are constantly wiping
our tnat~hinery. We even go so far as to try to eliminate foam
on our juice because foam is very, very hard to
page 449 r handle and we do that by a blast of air.
Q. Mr. Corkran, after each day's operation your
floors and machinery are completely cleaned?
A. They are being cleaned all day. They are being cleaned
from the thne we start in the 1norning until we stop at
night, and are swept up and cleaned up continuously during
the day.
Q. Now, Mr. Corkran, have you been down a numbe1· of
times in the last couple of years to ~fr. Baldwin's 1
·A.. I have.
Q. Right near where this oyster ground is located 1
A. I have.
Q. Mr. Corkran, for what purpose did ·you g·o down there Y .
A. On Mr. Baldwin's request several times.
Q. Mr. Corkran, I am going to ask if you will identify this
correspondence. Did you ha:ve so.me correspondence with Mr.
Henry DuPont Baldwin?
A. I have.
Q. In what connection was that correspondence?
A. Mr. Webster turned a letter over to me with his answer
to a request fron1 Mr. Baldwin that they might in some manner get together on canning of clam ·chowder at Mr. Baldwin's. The correspondence was turned over to. n1e. After
reading it why either Mr. Baldwin called me,-anyhow, we
got together and discussed what he wanted to do and it 'vas
my duty to carry out from the instructions which were in
the letter sent to Mr. Baldwin by my boss.
Q. Is that the correspondence you had there in connection
·
with the canning operation of clam chowder Y
A. It is.
.
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r

1Ir. ::Mears: I am going to ask that it be introduced in evidence.

Mr. I-Ieath: Can you tell the Court what possible relevartcy
it has?
Note: Letter ~f January 14th, 1936, from :i\fr. Baldwin read
to the Court by 1\{r. l\:Iears:
DEFENDANT'S EX. C.
tTanuary 14th, 1936.
"~Ir. Guy L. \V~bster,
G. L. vVebster Co.
Cheritc?n, V a.

Dear ~fr. Webster:
I have tried several times Ori my recent flee_ting trips down
here to get in touch with you but have n1issed you each tin1e
I phoned you. Yon will no doubt recall our brier talk of several months ago regarding the possibility of canning a l~igh
quality Clan1 Cho\vder. Since that time I have made a fairly
ext~nsive survey of the possibilities of such a chowder and
am thoroughly convinced that there is an excellent market
awaiting such a product.
Would it be practical for you to n1ake up a very small lot
of this, say a dozen or two cans, according to n1y receipt?
Then if it turned out satisfactory I would like some two or
three hund1·ed cans put up which ·r could send out as samples
to get the reaction of individuals and dealers. If this was
favorable \Ve could tlJen proceed with real production. Of
course I \Vould furnish all of the necessary ingredients for
the trial lots and be_ will~ng to pay a reasonable amount to
covei· your costs. Then if we decide to go ahead .definitely
am sure we can work out an equitable agreen1ent which would
·
be mutually profitable.
. .
If you could do this at the pr~sent tin1e_ woul(l you please
be so good as to drop n1e ~ lette1~ her_e )Vhicb I will ·get on my
return l\tionday morhing, the 20th, advising me what time it
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would be convenient for you to see me either that afternoon
or any thne Tuesday?
With warmest personal regards .and best wishes for the New
Year, I am
·
Sincerely yours,

H. DuP. BALDWIN.''
Mr. l\iears: On January 15, 1936, letter from G. L. Webster to H. D. Baldwin, as follows:

EX. "D".
page 451 } ''Dear Henry: ·
I am sorry I was so hard for you to get in touch
with the day you called n1e. "\Ve had a bank meeting that
day which I had overlooked, and Mr. l(ing called me about
three o'clock and said that the stockholders were assembled
but he needed me present to make a quo runt. I dropped everything and went to the meeting and didn't get back that evening. The next morning before lunch I left for Washington.
We will gladly made up the san1ple of Chowder for you.
Please let us have the formula, which we will keep in confidence of course, and we will assen1ble the necessary rnaterials. Then the first day we have up steam to pack pork
·and beans you can come down and bring the clams and we will
pack any quantity that you desire.
The reason I ask for the formula is that it no doubt calls
for certain condiments and we might not l1ave all of them on
hand, as each formula is apt to call for something ditl:erent
'To facilitate the ha11clling of the whole thing, I 'vill pass you
on to l\fr. Charles Corkran 'vho does all of the blending of
soups for us. Charles is leaving Friday and will be back about
the 3rd of February.. I am not able to say at this writing just
when we will operate the factory again, but perl1aps soon after
our return from Chicago.
·Sincerely yours,

·G. L. vVEBSTER COl\1PANY, INC.,
G.·L .. vVEBSTER., Pres.

·GLW:VT"
·Note: ·The following read by J.\<Ir.

~fears:
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EXHIBIT E.
'' CHERRYSTONE SE_I\..FOODS

Incorpo1·ated
Chesapeake, Virgi.nia
February 26th, 1936.
Mr. Charles Corkran
G. L. Webster Company, Inc.
Cheriton, Va,
Dear Mr. Corkran:
We are enclosing herewith the recipe for clam chowder.
The following are the quantities of the various ingredients:
Clams 1/3 quart with enough of the juice to cover, diced.
Tomatoes, 8 oz.
Potatoes, 16 oz., diced.
Celery, 1 stalk, chopped ·moderately :fine.
page 452 ~ Onions, 4-3I 4 oz/. chopped fine.
It is impossible for me to give you the exact amounts of salt,
white pepper and cayenne as I have no scales accurate enougli
to weigh them. We w~ll have to ascertain these by the well
known trial and error method. When you are ready to run
this, if you will call the writer or Mr. Scott at EastviHe 43 f 11
the ·day before we will have the clams delivered to you ancl
can have them opened if you desire.
Thanking you for your cooperation, we are,
Yours very truly,
CHERRYSTONE SEAFOODS, INC.,
B.y H. D. BALbWIN,
·
President.
Note: The following read by Mr. Mears:·
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EXHIBIT F.
CHERRYSTONESEAFOODS
Incorporated
CHES.A.PI!1Al{E, Virginia.
Telephone and Telegraph: Eastville, .Va.
Growers and .Shippers of '' TR.UE CHlDRRYSTONE ''
oysters, Clams, Diamond Back Terrapin
August 21st, 1936.
Mr. Charles Corkran
Clieriton, Virginia
Dear l\1:r. Corkran:
Please forgive my not having written to you sooner but as
you have perhaps heard I have been away for the past two
weeks.
With reference to our proposed cho\\rder canning project
and your offer to work with us in this, due to the fact that the
oyster season is about to start which 'viii mean that both
Mr. Scott and I will have our hands full for the next few
·weeks 've have decided to postpone taking a11y step~ to start
the cl1owder operati011s for a few weeks. J[owever, we are
definitely committed to going ahead ,vith this project and will
probable place our maehinery orders about the first of October. Regarding our employing you in and, advisory capacity
it is our understanding that you propose to turn ove1· to us
the formula tllat you evolved last spring, to assist us in every
·way possible in canning this product and to help us develop
formulas for other products as conditions warrant them. The
term of your services to be for one year ancl we
page 453 } are to 1>ay you the sum of $500.00 for these services. We are pleased to accept this offer with· t11e
understanding that your year will start on the date that we
place our order for machinery and equipment. If this is satisfactory with you please advise us. I neglected to state that
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it was al~o understood that the cho·wder formula as well as
any other formulas. you may develop for us would be our oxelusive property.
Yours very truly,
CHERRYSTONE SEAFOODS, INU.,
H. D. BALD,VIN,
By I-I. D. B ...-\.LD,VIN, Pres.''
By }fr. ~{ears :
Q. Now, 1\ir. Corkran, did 1\:fr. Baldwin pursuant to those
letters discuss with you further about the building of that
plant on Mrs. Baldwin's farm~
A. He did.
Q. "\Vas a. building· erected for that purpose V
A. He asked me to draw him up not blueprint but a sketch
or a building which would house such machinery and would
allow him to take care of such operations as we thought necessary.
Q. Did he erect then a building on the Baldwin farn1 for the
purpose of canning clan1 chowder?
A. l-Ie told n1e that there was a new building· erected and I
didn't check the figures I gave hiln, hut I do know it was
similar to that which I drew up for him.
Q. Did he also erect across the marsh a roadway that he
could use in that canning factory?
A. Ife told 1ne he was going to erect a roadway out there
in order to handle his products in a:nd out.
Q. When did he tell you that?
page 454 ~ A. That was after March 7th, because I cmnpletedQ. 'Vhat year?
A. 1936. Because I completed my experiments or con1pletP.d
the batch which he termed satisfactory on 1\iarch 27th, and he
sent this batch to the food analvst in New York and he said
it was 0. IC and we would defh1itely go ahead, which I think
that letter stated.
Q. Mr. Corkran, when did he begin erecting a b1·idge across
the marshf
A. 1\{ay I refresh my memory from these letters?
Q. Yes.
A. B.etwecn ~larch 17th and the letter in wl1ich he confirmed he was definitely going ahead with this pr-0ject.
Q. vVhat year!
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A. 1936. The date of this letter is August 21, 1936.
Q. ~fr. Corkran, did you go down so1netin1e after that oli
the Baldwin farm and see the actual erection or beginning
of the erection of this bridge f
A. Of his house f
Q. Yes, down by the dock.
A. Prior to August 21st, between 1viarch 27th and August
21st, 1936, I went down with Mr. Baldwin to his house, also
Mr. Scott, his partner, and Mr. Scott dug through the files
and showed 1ne a letter from the food analyst in New York
who analyzed this sample batch of clam chowder and he told
me he was definitely going ahead with the project and in order
to get his n1aterial to and from the factory he was going to
build a road across alongside of this roadway to
page 455 ~ his plant so that he could handle his materials to
and fron1 the plant.
Q. ~{r. Corkran, is this the location of that roadway~
A. According to l\fr. Badger's sketch.
Q. :1\'Ir. Corkran, in 1936 ho'v much of that roadway was
erected, constructed, if you kno'v ~
A. He had started them putting in smne broken up concrete, and I ilnagine1\tir. Quinton Nottingham: We object to his imagination.
Q. vVhat did you see about A.ugust, 1936, had actually been
done in the construction of that roadway?
A. Broken concrete and refuse had been put in.
(~. vVherc was that been poured 1
A. Son1e broken concrete and refuse· had been placed there.
Q. ~.f r. Corkran, has the roadway been completed across
there to the house?
·A. There is a roadway, I can't say it reaches entirely to the
house, but there is a ronclway, or a path, or a streak of
shells and filling·s in material alongside of his present roadway.
Q. How long a distance does it go across the 1narsh toward
the house~
.
A. _1\fr. Badger this n1orniug said it wasMr. Heath:
Badger said.

What you know about it.

Not what

~{r.

Q. In other words, 1\tir. Corkran, from what you know does
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this line here indicate to you about where that walkway was
erected?
:.~r.

Heath: Let the witness say what the line indicates.
~

Q. You know where this is?
A. That is right.
Q. Does that indicate 'vhere you have' seen the roadway
erected?
···A. It does.
Q. And it is across this marsh from the high land to that
canning house which he contemplated erecting for the canning
of clam chowder?
.
I beiieve there is a few feet left betweeu the pre:;ent
house and the end of the shells which I could see one day
this week. I took a boat one day this week and went over
there. Not over his land, but over in that creek. and I saw
where the shells were placed.
Q. Mr. Corkran, does that roadway completely block tides
from going in and outY

page 456

··A:

!1:r. Heath: Vve object to that as a leading question.
Q. What effect does it have on the tides Y
A. vVell it blocked the tides out. That is alL Or blocks it
in. It also bottles in my judgment the entire area in there
which they described some forty acres. It does in my judgnwnt block up a good flow of water which normally I think
used to flow there. ·
Q. 1\tir. Corkran, is that canning· plaHt there located right
near the edge of the strerun Y
A. So far as distance is ·concerned it looks like to rne he is
way out there, 'vay out in the channel in my judgrnent. The
figures given this morning ''{ere 425 feet out there.
Q. How wide is it across the channel from that end of 1he
house to the Steelman ground 1
A. Somebody testifiedpage '457 ~

].{r.

Heath: ' What you know.

·A. I would say about a hundred feet.
Q. J\IIr. Corkran, going l)ack to the plant operation. Is the
same operation carried on in the plant now in the cleaning
of the vegetables which are canned by your company as has
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been going on for the past ten or fifteen years to your knowledge¥

·

~-

That is right.
Q. Has there been any more than the usual increase of
the canning operation 1 Has there been anything other than
the usual increase in business 1 Has there been any drastic
increase?
Mr-. Heath: I suggest you ask him if there had lteen any
increase at alL

Q. What increase has there been, if any, in the canning of
vegetables over the last sev;eral years?
A. There have been increases.
Q.' Has that been a normal increase, or a v.ery .large increase?
A. I would say a norfl?1ll increase..
Mr. Mears: Take the witness.

CROSS EXAMINATION.
'·

By Mr..Quinton Nottingham:
Q. ]..fr. Corkran, did you state when the bridge of the
house,-I couldn't tell from Mr.1\1ears' question which he was
speaking of,-you only drew· the plat for the hous~!
A; Yes.
Q. The causeway had been built out there beyond your
knowledge?
.
A. The walkway had, yes..
Q. Isn't the walkway sufficiently wide for a truck to run
over itt'
page 458 } A. Well this bridgtl wouldl1 't alln.w a motor
truck to go on it.
Q. You mean to tell this jury an automobile couldn't drive
over the causeway or the bridge you speak of1
A. I have a right to think and I don't think so.
Q. In your opinion it eould not be done J
A. That is right.
.Q. Now, Mr. Corkran, do you know as a n1atter of fact that
the reason that 1\:lr. Baldwin abandoned this ,canning venture
was because the Health Department objected to his disposing
of any waste material out here where he built this house?
A. I have no knowledge of that
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'

Q. Now this road you speak of made out of an these different materials is down beside t-his causeway. Is that rightl
A. Yes.
Q. Do you call that a roadway?
A. I didn't call it a roadway.
Q. vVhat do you call it~
A. I said a streak almost of shells and 1naterial.
Q. \Vhat is this out here around here?
·
A. \Vhen I looked at it the other afternoon it was a body
of water.
Q. I-Iave you seen it at other times 1
A. Oh, yes.
Q. "\Vhat was it when you saw it at any other times?
A. Probably a body of water.
Q. Have you seen it when it was dry when the tide is out? ,
A. I am certain it does go flat.
Q. I understood you to ten this jury that by this
page 459 ~ pile of shells out by the causeway not quite to
where the house is built, that it would block the
·water out and prevent it fro1n getting up in here? ·
A.. I said I thoug·ht so.
Q. I-Iave you a silnilar opinion in the other part of your
testimony as you have in regard to that f
A. In what manner¥
Q. \Vhat do you base your idea on that those sl1ells,-I will
ask you first. Do you as a matter of fact kno,·v ho'v long the
1najority of those shells have been there?
A. I do not.
Q. If it was shown a large majority of those shells hav(.l!
been put there sinee October would that be contrary to any
knowledg·e you have 1
.
A. I couldn'tQ. But regardless of when they were put there as I understand your opinion is by those shells running out almost to the
channel that they block the tide from bringing in a proper
amount of 'vater up into the creek?
A. It is an obstruction.
Q. An obstruction for what, as far as the tide corriing in?
A. The tide can't flo'v over those shells at the present thne.
Q. In your opinion would that hold the tide from C(IIning
up in the creek and its rise there one mon1e~1t?
A. I think so.
page 460 }-

~Ir.

Nottingham: No further questions. ·
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a witness oil behalf of the defendant, being first duly sworn,
testified as follows:
DIRECT EXA:MIN...-\.TION.

l3y 1\fr~ ~{a pp:
Q. ~Ir. Sn1ith, please state your name'
A. R1>hert 0. Smith.
Q. And where are your headquarters, ~Ir: Smith?
A. At Yorktown, Va.
Q. Are you connected 'vith any branch or department of the
Federal Government?
A. lam.
Q. And what branch, please, sir?
A. The Bureau of Fisheries, Department of Comn1erce.
Q. How long have you been with the Bureau of Fisheries
.and Department of Cornmeree of the United States~
A. Nearly thirteen years. Since 1925.
Q. '\¥hat training, if any, did you have before beginning
this work with tl1e Bureau of Fisheries approximately thh··
teen years ago¥
A. J graduated fron1 Depauw 1Jniversity in Indiana, having 1najored in biology, particularly physiology.
, Q. What branch of the ':vork have you been ehiefly associated with since you went with the Federal Con1mission of
Fisheries thirteen'" years ago'
A. 1\tiostly in oyster investigations.
Q. How wide a field or territory does your Federal Bureau
cover in oyster investigation 1
1Jage 461 } A. Well the entire United States Coastal line.
Q. At the present time is your work confined
solely to the oyster branch, you might say, of the Department?
A. Yes, it is.
Q. How many others connected with the entire Federal
Bureau are so employed,-that is give all of their time .to
oysters alone?
A. Six, I believe.
Q. Seven in all f
A. Seve?n in all.
Q. Do you know Dr. Chipman~
A. Ido.
Q. How long has he been with the Burean, if you happen
to know1
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A: I don't know exactly. It has been a number -of years.
· Q. Were you in Court on yesterday when Dr. Chipman testified?
A. Yes.
,
Q. Did you hear all of his evidence T
A. I believe so.
Q. Have you personally ever had o.ccasi'9n to examine either
the defendant company or Cherrystone Crook, or any of that~
A. No, sir.
Q. You heard all of the evidence of Dr. Chipman upon which
he based his conclusions, the oouclusions drawn by him1 did
you notY
A. Yes, sir.
·
Q. In your opinion, Mr. Smith, if every faet stated by Dr.
Chipman is true were or were not the conclusions drawn by
him from those facts justified Y
~Ir. Heath: That is no way to. ask a hypotheti_eal questioa Let .counsel state to the witness what
Dr. Chipman did testify to.
The Court: I think the other way is proper.
Mr. Heath: We note an exception on the .grounds that the
~ontents .of Dr. Chipman's testimony should be titat.ed to this
witness and it should not be left to the witness' merelv stating he heard the testimony and he agrees or disagrees with
it.
The Court : The testimony is to be based on what you heard
when Dr. Chipman testified yesterday.

page 462

~

A. It is my opinion it wasn't necessarily tru" tbat the evidences indicated a mortality from, shall we .say, waste water
from the eannery.
Q. ~Ir. Smith, the evidence is that this Eyre Hall Creek and
the area there has as a bas£l in large measure at any rate what
we call marsh mud. It is mud anyway and black. \Vhat is the
. rel~tion between that mud and oxygen¥ ·what I am getting
at 1s does or doesn't that mud use considerable oxygen f
A. Very often does. At least oxygen is usually low at the
surface of bl~ck mud.
Q. Something has been said in the evidenee, I don't remember whether Dr. Chipman referred to that. I know -our local
witnesses said the oysters looked as though they had been
gassed. Does any gas come from that black mud~
.
A. Very often it does, particularly in warm weather.
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Q. I believe some witness has said something
about black death. 1\That does that mean in the
oyster language t
A. It is rather a local term applied to the effects,-

page 463

~

Mr. Nottingham: What section?
A .. In this section. Applied to the effect of hydrogen sulphate, which is' the gas produced generally by this black n1ud.
Q. Is that found in other places regardless of the name it
is known by, in other places where oysters are planted and
grown!
A. Oh, yes, it occurs everywhere you find black mud.
Q. Do those gasses, where you have black mud, does an odor
go with those!!
A. Oh, yes; it does.
Q. ""\Vhat is the effect of the gas from the mud, does or
doesn't that kill oysters Y
A. Well it very likely does in many cases. At least wherever you find this black mud it is considered entirely unsuitable for the growth of oysters and oysters if they sink into
it at all will unquestionably die.
Q. Mr. Sinith, approximately how many reports would you
say go to the United States Bureau of ;Fisheries fr01n various·
parts of the country per year of what we will refer to as
oyster catastrophes Y That iu some whole section oysters are
bad?
~fr. Heath: vVe object to that.
The Court: What is the purpose of that?
Mr. 1\iapp: The purpose is· we expect to show it is a very
frequent thing that occurs several times a year that the Bureau will be advised some 'vhole section the oysters arc
dying·. That they investigate and in spite of aTI
page 464 } tl1e investigating they do the Department c~m 't
determine the cause of the death.
The Court: I think you can confine it to this case ·here.
Mr. l1:app: I don't want to argue with the Court~ and I
think we can show by one of the seven men that represents
the highest Bureau in the Country) that the Bureau itself
c-an't find out anything about it.
The Court: That is proper evidence for the jury here, but
what it does in other places, I clon 't think is.
The Court: .All I want to sho'v is the Bureau itself in a
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great many cases of oyster catastrophes after all the investigating they do can't find the cause.
The Court: I don't think you can show that. Sustain your
objection.
.
Mr.l\fapp: vVe except, if your Honor please.

Q. ~Ir. Smith, do you recall a great catastrophe in oysters
that occurred in Virginia waters opposite, I think, the York
River in 1928?
l\fr. Heath: That is over ten years ago. "\Ve object.
The Court: Sustain your objection.
l\1r. l\fapp: Note an exception. We would like for the
record to show what we would sho,\\
The Court: All right, take the stenographer and tell her
what you want to show.
Note: The following taken out of the hearing of the Jury:
Counsel for the defendant state to the Court that they expectto by this witness, had they been per1nitted by the
page 465 ~ Court so to do, that very frequently throughout
the time said witness had been connected with the
United States Bureau. of Fisheries that cOin plaints fron1 all
parts of the country of oyster catastrophes had been reported
to said Bureau and that the Bureau after full investigation
were unable to detern1ine the cause of the trouble. .Ancl further to show that in the year 1928 there was an oyRter catastrophe on the V\T estern Shore of the Chesapeake Bay which
was investigated over a period of several months by the
United States Bureau of Fisheries and they in spite of that
investigation had never been able to definitely determine the
~ause of said catastrophe.
Note: The following taken in the Court room in the hearing of the jury.
By l\fr. Mapp:
Q. 1\fr. Smith, have you heard the other evidence in this
case, or any material•part of it besides Dr. Chipn1an"?
A. I have heard son1e of the rest of it, yes.
Q. .After bearing· Dr. Chipman's evidence and all the other
evidence you heard-
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Mr. Heath: vVe don't know what other evidence he has
heard.
The Court: I think you ~hould k11ow what he heard.

Q. vVhat evidence have you heard besides Dr. Chipman?
.l\.. I really couldn't say. I have been here all of today
and yesterday afternoon.
Q. You heard all the evidence yesterday afternoon and all
the evidence today?
A. Yes.
~

Mr. lieath: We object unless you point out the
name of the witness he heard or what the nature
of the evidence 'vas.
The Court: I don't think he has to. Yon can state the
question or the name of the witness. If he heard A, B or C
testify you can ask hhn if he heard then1. He don't kno'v
the witnesses' nan10s and I think ·it should go in.
page 466

Q. 1\{r. Smith, basing your answer upon the evidence of Dr.
Chipn1an and of Mr. Les Owens, I think he is the only one
testified about the oysters,The Court: Didn't J\IIr. &

~Irs.

Steelman testify1

Q. And N.lr. and 1\frs. En10ry Steehnan, are you able to say
'vhat caused the damage to ~fr. Steehnan 's oysters during
the summer, fall and winter up to the present, of 19H7, and
1938 up to the })resent~
A. No, sir.
Q. Is it or not unusualMr. Quinton N ottingharn: I understood fron1 vour Honor
before he pern1itted him to testify to certain facts that he
must testify that in his opi·nion it has not been shown here
by the evidence what has caused the death to the oysters.
The Court: He hasn't said he didn't know.
lVIr. N otting·ham: He is basing it on witnesses yesterday
afternoon. If you will recall Les Owens only testified as to
the condition of the oysters. Now for a. whole clay we put on
evidence showing the conditions of the water leading up to
Dr. Chipman. Thi~ witness didn't. hear any of
page 467 ~ that evidence, which was tl1e cl1ief and primary
basis of our foundation, especially Mr. Baldwin.

,
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The Court: I realize that.' I think you should give him the
testimony of these other gentlemen that testified as to what
went in the creek, besides Dr. Chipman. He is an expert as
to certain facts he found. I think you should ask hhn a. hypothetical question as to the testimony of the other witnesses,
as to the appearance of the water, etc.
Q. Mr. Smith, some of the 'vitnesses for the plaintiff hav?
testified that prior to 1936 there was no damage of any kind
to oysters in Eyre lfall Creek or in the larger Cherrystone
Creek; that in the fall of 1936 there was sonte apparent slight
damage; that for the first time in 1936 there was noticed an
odor in Eyre Hall Creek, which the witnesses thought came
from the 'vater, and the contents therein that drained into the
creek from the G. L. 'Vebster Canning Company; that this became·worse during 1937; that at times during 1937 a great
many dead fish, especially at ebb or low tide, were seen floating on the water; that whole tornatoes, some whole tomatoes,
some pieces of tomatoes, some pea pods, other vegetables were
from time to time seen floating on the water; that when the
tide would go out these same vegetable materials would be
found on the flats of Eyre Hall Creek and .that a great n1any
dead fish would be left on the shores of Eyre Hall Creek,-·Anything else you gentlemen can think off

Mr. Nottingham: Yes. We think the evidence also shows
prior to 1936 the branch through which this drainage led was
filled with vegetable materials through which this
page 468 ~ water had to drain and just percolate; that the
vegetable materials prior to that time deposited
in the branch; that in February, March and April of 1937 a
big ditch was cut, after which time these vegetables ceased to
deposit in the branches, but went down into the creek; that
the odors up in the b_ranch practically disappeared and at
that time appeared in the creek; that the shores were lined
as the tide went out with a slimy waste; that the water!:1 at
times were blood red, varying to a pinkish red at other times;
that at times it was black, that at times it was green; there
were pi~tures introduced ··that show·ed the shore lines or the
shores as they were left bare by the water lined with dead
fish that had the appearance of ice; Jhat t1lams were dead
and that on bottmns where clams were fornlerly planted
'vould immediately bury and go under that in 1937 when the
clams were put on those same grounds even after the noses
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were stuck in those same botton1s that they wouldn't go under
but worked back out; that crabs in those waters came out and
climbed poles and went up on the shores in .order to get out
of the water and would not return· to the water when people
would go immediately by them.
Mr. J\,fapp: You left out the gulls had a jubilee.
Mr. Nottingham: That the stink at times reached a proportion 'that was so great that people could hardly work on
the waters or liv-e in the houses on the water
page 469 ~ and that smell was similar to the smell that formerlv existed in the branch before it waa cleaned
in the spring of "1937.
Mr. Nottingham: Your Honor, we recall those things. I
don't mean to leave anything out.
'
J.\ilr. ~{a.pp :
Q. Now, lVIr. Smith, even if everything that I haye stated
to you were true and everything that Mr. Nottingham said
was true could you still say what the cause of the alleged damage to- the oysters was 1 What caused the damage 1
A. Well, Mr. l\tlapp1 in order to determine what the effect of
any substance suspected of killing any organism in the water
it is nec.essary to make an extremely lengthy observation
and also experiments with that n1aterial. So far as I ·know
no such experiments h<}ve been made here and tile evidence
which has been given doesn't take into consideration what the
conditions may be under, let us say, normal ~onditions.
,

~Ir. Nottinghan1: Your Honor; in v-iew of that don't you
think it should be stated to this witness that nothing of this
kind had ever been known to have occurred. to oysters in
that creek by the oldest man, or to the crabs or fish~
The Court: I don't think that is· pro])er. I think they
should give facts of what they found there.
Mr. Nottingham: He said he didn't know 'vhether anything
like it occurred before.
The Court: I don't think that is· a prO])er question, 1\tfr.
Nottingham. He is testifying. to that.
~Ir. Nottingham:. I say I left,that out.
The Court: J. don't think it belongs in there~
page 470 ~· lVIr. Nottingham: When the witness has: testified to it?
The Court: No, sir.

;
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J\tir. J\tiapp Contd. :
Q. In view of the fact that no experiluents and tests have
been nmde arc you in a position to say what caused the alleged
damage to the oysters~
A. No, sir. I think it is inconclusive.
n:h·. Mapp: You gentlCinen take the witness.

CHOSS EXAlYIINArriON.

By 1VIr. Quinton Nottingham:
Q. 1Yir. Sn1ith, who is in charge of the station and laboratories at Yorktown?
A. Dr. Chipman.
Q. Yon assist hin1?
A. No, sir.
Q. Are you under him?
A. In an achninisrrative 'vay, yes, sir.
'Q. So you think thoug·h he was sent here by the United
States Bureau of Fisheries to .determine what was causing
this trouble, you don't think he made sufficient investigation
to determine it ·2
A. That is the point, l\fr. Nottingham.
Q. That is what your opinion is 1
A. Yes.

Nlr.

Nottingha~:

That is all.

r

BARTO'V FITCHETT,
a. witness on behalf of the defendant, being first
duly sworn, testified as follows :

page 471

DIRECT EXAJ\1:INATION.
By Mr. l\fears:
Q. Mr. Fitchett, what is your full name1
A. Barto'v B. Fitchett.
Q. You don't mind telling us how old you are?
A. No, sir, I am proud of it. I was seventy-six the last
November. Residence Franktown.
·
Q. Mr. Fitchett, do you have an official position in Northampton County f
A. Oyster inspector.
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Q. Mr. Fitchett, how long have you been oyster inspector
in Northampton Ceunty1
A. Since ~fay 1, 1914.
Q. VVhat, :Mr. Fitchett, are your duties in connection with
your official position?
A. Issuance of fishing, ~lamn1ing- and crabbing license; collection of oyster ground rentals and such other seafood license
as may be 1·equired.
Q. In what territory?
A. The beginning of my job my territory was from Island
to center of Occahanuock Creek. At present it extends fron1
the point to the South side of Occahannock Creek, all territory
'Vest of the railroad.
Q. 1'Ir. Fitchett do you come in contact with the conditions
causing the death or causing oysters to be poor some years'
and fat some vears?
page 472 ~ A. I come iTI' contact with complaints, but what
the causes are I couldn't say.
Q. Is there any ~vay for you or anybody else. to tell these
causes?
A. I think, 1\Ir. :Niears, I could ansv{er that as a whole 1f I
would be allowed to quote somebody else. I will say. what it
'vas and then the lady can enter it as evidence. In conversation I asked1\Ir. Heath: We would rather you clidn 't.

Q. 1\fr. Fitchett, 'vill you find at times on one creek tl1e
oysters are fat and in nice condition and in the next year
they are poor f
A. Absolutely so.
Q. On the same g·round?
A. On the same ground.
Q. From your experience have you been able to ascertain
or tell why that is?
A. Absolutely not.
Q. Do you come in contact much with crab life?
A. Yes, sir.
Q. And crab dealers' Do you issue license to them 1
A. Yes.
Q. Do you know whether the n1ortality rate in crabs is high
or lo,v?
·
A. There. is a general complaint, Mr. ~fears, as soon as the
weather gets hot during July and Aug11st. There is always a
heavy death rate at that season of the year.

'-
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page 473

~

Q. What period is that¥
A. During the hot n1onths .. I would say from

the 25th of .June or the first of July on in August.
.
Q. Do you know what that percentage of death rate is~
A.. I have no idea.
•
Q. Do you know it is high¥
.
A. I have no idea what it is, and if I may quote their complaint it is high.
.
Q. Mr. Fitchett, are you far.oiliar ·with the branch through
which the G. L. Webster Company drains?
A. l{nown as the l:Ianby. B1;anch¥·
Q. Yes.
A.. I have waded in there at least sixty-five years ago. There
· has be~n a. running strean1 there that far back, and if you will
permit me to explain, I lost my father in '75 when I was
thirteen. .Frequently he went to Eastyille and would drop
me off at the farm that .helonged to my uncle before '~fr.
Hanby boug~t it and I would stay there and play in the
branch until he came back.
Q. Has there been any tilne in that sixty-five years to your
knowledge that that hasn't been a running stream¥
A.. I don't think any time but what there was water to drive
through. I have stopped there numbers of times to let a
horse drink as I went by. And in '75 I lost my father and
went to live with 1ny lJnele Tucker Wilkins and was from there
to ·Eastville frequently and I knew that neighborhood until
I was grown. Of course when they invented the automobile
th,e branches were filled up and the· horse hadn't anything to
drink.
page 474 ~ Q. Ifow long since you have been travelling up
and down that branchY
A. I guess, Mr. ~fears, I started when I was four.
Q. I rnean how long since the last time.
A. Oh, I haven't been down that branch since I have been
grown. I have been down the branch a considerable· distance
as a boy, but 1not beyond that driveway since I have been
grown.
Q. That has been at least fifty years~
A. Yon needn't tell everything you know.
Q~ liave you been down in Eyre Hall Creek in tlte sumtner of 1936 and 1937 on low tide?
.A. I go into Mr. Steelman's place practically ·every week ,
.and somet~me oftener. \¥ell I aim to g-et there. to see him h1
winter time, but J go more in summer~
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Q. How often would you say you went down f
A. I suppose I will a verage,-son1etimes I will g·o for three
or four weeks. ·
Q. Was that during 1936 and 19371
A. Yes, sir, since J\.Ir. Steelman has been there.
Q. Did you smell any odor there, any bad odor~
A. Not there. Did at the road, but not in there .
.1\IIr .. Nottingham:
•Q. You heard these w:itnes~es testify~
A. Yes.
Q. You must. have .been in there at the time it wasn't bad?
A. I was there frequently in the :iniddle of the day and if
any odor had risen in the night it had tin1e to clear away.
Q. Yon don't know whether this stuff deposited
page 475 ~ on .the shores Y
A. No, sir, I never detected the odor on the
road but twice.
1\Ir. Nottingham: That is all.
A. You might think that is funny, but I will explain why.
.After I got the first whiff I always shut off my air valves
"'\\Ihen I started on down.

N. R. STEELl\IAN,
a witness on behalf of ·.the defenda:J;!t, being first duly sworn,
testified as follows:
:DIRECT ·EXAJ\1:1NATION.
By 1\Ir. 1\!Iears:
Q. 1\Ir. Steelman, -what is your ifull name?
.A. N. R. Steelman.
Q. 'Where do you reside.?
A. Oyster, Vi;rginia.
Q. How long have yon been down in Northampton County?
A. Thirty years.
Q. 1\!Ir. Steelman, how long have you been in the oyster
·business, clam ·business, crab business.~
A. Oh, practically all. n1y life. Thirty years. or more.
·Q. And you ·have been .down ·in Northali}pton 1how ,long?
A. rro be exact el .was seventeen years old when I left from
,home and-came 'here rto work.
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Q. How n1any acres of oyster ground do you ha-ve under
lease?
A. I have about four hundred and seventy-five acres from
the State.
Q. Do you have any riparian oyster ground~
A. I have two farms shares rental and part of a
page 476 ~ third.
Q. ~[r. 'steehnan, have you also had extensive
dealings in clan1s and crabs 1
.
A. Well I have had lots of' experience in cla1ns and only
one year in crabs.
Q. What year was that you had dealings in crabs?
A. '27.
Q. Are you fairly fan1iliar with the crab business?
A. vVell no, I am not.
.
Q. What was your experience the year you had crabs~
J\1r. N ottinghan1: \'Te object to that.
The Court: I don't thii1k he can testify to it.
~Ir. N[app: Your Ilonor let it in.
r

A. I know what happened to

l11C

with the business.

The Court: ·\Vhere were you, on the sea side or bay side Y
A. Both places.
The Court : He can testify on the bay side.
A. Your J-Ionor, I 'vant to explain it. I have to con1e to my
point to give the reason why I went to the the bay side. We
went to the bay side and rented a place fromThe Court: \Vl1at creek ·was that on?
A. Kings Creek. From 1\{r. Jones. The men stayed to his
house. We made $800.00 and I told tlw menJ\IIr. Nottinghmn:

We object to that.

A. I had a profit of $800.00 made. I had a 1nan paying
$35.00 a week against the rnan I was in partnership with. I

told him that having the $800.00 and in a short period of tin1e
our money was gone and I began to get shaky. I
page 477 } gave out my interest and told hin1 I was throug·h
and at that time 've had twenty-one floats with
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the crabs. I would say we averagP.cl fron1 five to seven hundred in thP. floats. And a short pP.riod from that he had to
give it up. He had lost those twenty-one floats full of crabs.
I will not say lost the twenty-one tloats, but he had lost out
so he couldn't continue and go on.
Q. What caused the loss of the crabs, if you know 1
A. The cause I do not know.
~Ir.

Heath: Let it end there.

Q. ~:fr. Steebnan, w·hat has been your experience in the
oyster business~ Has it been your experience that some years
oysters are fat and somA years poor?
A. Yes, sir.
Q. \Vould that cover the entire territory you have. been operating in?
A. Well it doesn't matter what place that one is to. I
think there are .years that th~ best ground is failures. I have
found it that way. I have had then1 in Tom's Cove so poor
they \Vere unsaleable and left the oysters lying there and the
next year they were good and used then1 all, barrel oysters
extra good.
_
Q. Has that been your experience a number of times or
just a fewf
A. In 1934 I run 10,700 bushels of •oysters to Chincoteague
and planted right near the lig·hthouse in the Chincotea.gue
Bay. I got off around 6,000 bushels of them in harvest in
1934 and 1935, ended up the last of ~:[arch, 1935. I never put
any more there the lossage was so g-reat until this
page 478 ~ past April I run up 1,600 bushels and put on the
satne gronnd vVednesclay Inorning- andl\ir. Notting·hain:
body.

No conversation you had with any-

A. "'\Veil, they taken up the 1,600 bushels up until Tuesday
night, had taken up 3,167 bushels on the samP. bottoms extra
good and fine this year.
Q. l\ir. Steehnan, in 1934 could you account for the reason why those oysters were so poor you couldn't use them?
A. No n1ore than I could when the black struck them up
there and turned then1 black in 1933.
Q. 'Vhat was the condition of those oysters?
A. They were unsaleable around ·Chincoteague during the
sun1n1er time and I opened oysters and furnished the Salis-
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bury Oyster Packing Company at Salisbury in ~Iay, tTune,
July and August and n1y last shipment to them was the 22n.d
of August ·and .the storm came in on us ·on the 23rd and I was
broke up so I couldn't go on with it.
Q. What did those oysters 1hat had the ·black ~look :like,
Mr. Steelman'
A.. Well they were pretty bad to ~look ·at. The gills and
. part of the oyster was a 1nore of a chocolate looking color,
very dark.
Q. Have you ever had an experience of red oysters?
A. Yes, I have had son1e ex;perience of ~them turning ·red,
but ·f haven't seen them red when ii ·o.pened them.
Q. Have you seen thorn yellow·~
A. Oh, yes.
-Q. rs the yellow a very frequent condi~ion 1
A. Well, there arc places on the seas1de where they can
mostly find them yellow and to g~ive the cause .for
•page 479 ~ it in son1e .places [·couldn't and then there .are
other places on :the .seaside where they are 1nostly
'vhite. At times they vary some and -the gills will show some
dark, but the seaside oysters ·is ever so much whiter as a
whole than the bayside oyster.
Q. 1Ir. Steebnan, would oysters that one year are poor and
.in bad condition, if those oysters are left do they come around
later and ·bec01nc all ·right very ,frequently f
A. At times, and then at other times ·they just are a loss.
I had the experience of planting ~at Stockton, Maryland, .and
the first year with ~;I,800.00.invested made a.profit of $3,400.00,
·ana then put back there the next year $3,300.00 and that
was, practically all :loss. ·fl'he ·oysters wasn't worth moving or
getting up. We· branched out and moved on from there and
at the present time are operating and planting oysters at
. Public :Landing-, further noPth ~nearer Ocean .City, and I ·had
occasion going out there last winter and the man taking me
showing me the oysters,-I .hadn't seen them since I sent
them up 'there,-and be carrwd me out and on one bed they
were practically all· alive and II would say a distance of five
hundred yards or so from that bed they would run half· bad
what we tong·ed. I couldn't see them· all because it was tleep
water.
Q. Could you account for.it.at all?
A. No way on earth. I:have seen them with drain thirty
feet wide and not· over'fotty·feet long·~and1the oystets on·the
·no:rth··side of·the·drain,were·s·al~able with· no green ,an-d on the
'SOuth· side ,would be green gill· and eouldn 't use ,them.
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Q. Now, :Nir. Steelman, do you buy quite a lot of clamsf
A. I do.
page 480 r Q. Did you buy any clams in 19371
A. I did, yes.
Q. Did you buy any clams in 1937 from Emory J. Steelman?
A. Well sonw.
Q. How many do you think you bought from him?
A. I didn't buy many from Emory.
Q. How many would you say?
A. I remember buying some fron1 hin1 along about the 20th
of Decen1ber, I believe, son1ewhere about that.
·
Q. 1937?
A. Yes.
Q. Do you know how 1nany you bought at that time 1
A. I . think probably at that time six sacks.
Q. How many in a sack~
A. 300.
Q. Did y='ou go down there for them?
A. No.
Q. Did you go clown there any time during the year 19371
A. I did.
Q. Did you buy clams at that time~
A. No.
Q.. Did you see any of his clams f
A. I did not.
Q. l\fr. Steelman, ·did you in February or January of this
year,-have you been clown to 1\fr. Steelman's?
A. I was down there the first part of February.
(J. Did you see any of the oysters that came off
page 481 r· any of his grounds 0?
A. I \viii tell you what hP- did say1\fr. Notting-han1: ·unless he said they came off his ground
and had been there during the suinn1er, because 1\fr. SteelUlan's own testimony showed he got some from different
people and when he had more than he could handle-that was
after the factory stopped operating.
·
Q. "\¥hat did lVfr. Emory Steelman tell you 1
.l\. He showed me the oysters and they were seasides mixed
with baysides and he told me of this great trouble he had had
and you could very easily tell the baysides from the seasides
and he picked up several of them and I n1ade a remark about
then1 looking like I had been used to handling them and he
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said it had been recently he could use any of then1. He also
went out to the dock and taken his tongs and he tonged up
the Jmnes Rivers and showed them to n1e and no n1an has
ever seen any better oysters than what h_e tonged up and
showed me.
~:Ir.

IIeath: That was December?

A. February. I-Ie opened I would say fr01n three to five
oysters of then1. I didn't ask for it. I wasn't there looking
for anything·. I didn't know anything about this. He opened
thein hiinself,-Q. And those oysters were all right?
lVIr. Heath: Let hitn talk.

A. The ovsters were a vellowish cast. Thev wasn't as fat
as the ones'' I seen he had open, still I felt lil~e the ones had
been open had been through the 'vashing· 1nachine
page 482 ~ That I don't know, because the seasides look so
white.
Q :Nir. Stcehnan, was he sl1ipping these oysters at that
time? ·
A. \Veil I suppose he .was going- to ship them. l{e had the
oysters all shucked ont. T-Ie showed 1ne some was canned, but
these I seen the baysides which had not been canned, they
were on the strainers.
Q. How tuany did he have on the strainers?
A. I would say possibly ten gallons, possibly not over
eight.
Q. I-Iow many did he have canned t
.A. I couldn't say because he happened to pull the lid off
and showed me one or tw·o cans. I don't know 'vhether he had
fifty cans or twenty full.
·
Q. 1Ir. Steehnan, did you plant any oysters in Cherrystone
Creek in 1934 or 1935, about that period~
A .. I planted in '35 and I planted in small mnounts a round
over there for quite a few years before.
Q. What was your experience!
A. vVell 1935 I run around about 7,500 bushels and put
over there and that 'vas n1y first experience of any amount,
and the oysters I had on the hard botton1 were very successful, but not knowing and having the experience I went off
on the edges; on the center of the ground "ras hard bottom

G. L. vVebster Co., Inc., v. Emory J. Steelman..

·387

N. B. Steel-rnan.

and after it went off such a distance it becan1e n1uddy bottom
and those oysters wasn't all harvested. I think I would have
sold them all, but the freeze held us up a while and after
the freeze opened up there were plenty den1and for oysters
for a short period and then the demand dropped off for thmn.
Q. You buy oysters from time to thne do you from other
people1
A. vVellnot so nuiCh. I haven't bought many oysters this
year. I used to buy ·while I was shucking.
page 483 ~ Q. Do you recall anybody recently that bought.
oysters fron1 you that show yellow~
A. Oh, yes, I bought sotne this week that would show yellow.
Q. Is that a pretty connnon occurrence in ·oysters?
A. vVell, there arc several places and you can find lots of
})laces ·whore they are mostly· yellow.
Q. N o,v, ~fr. Steehnan, did you buy any recently in Plantation Creek that would show any color~
A. Not recently. I haven't boug·ht ~any out of there for
two years.
Q. Do you recall whether or not the last you bought out
of there,-the condition of them 1
A. I lost around four hundred gallons at one time. I had
them turned down for clain1ing they had turned red. I had
two barrels of the1n to ship back because I couldn't believe
it \Vhcn the oysters can1e back they wasn't red, but that
had that brownish-yellowish cast I should say fr01n 'vhere I
had been shipping the white seaside oysters. I think that
'vas the cause of then1 being sent back. The oysters were still
good and I taken tlw oysters and washed then1 off, and sent
then1 to tho Orphan Boys' Home in Newark, Ne·w .Jer:o;ey,gave then1 to then1.
Q. rrell the Jury where Plantation Creek is.
A. Plantation Creek is a distance I would say about the
third the way fron1 Cape Charles leading around the Bay t.o
Fisherman's Island, and the mouth of the river pntting in
fron1 ·Chesapeake, the Bayside, and I don't know anything
about the grounds or bott01ns.
Q. Ho·w far would you say it is from Cherrypage 484 } stone on an air lh1c?
A. Well, the lower mouth of Cherrystone and
Cape Charles I \vould just roug-hly guess about five miles.
Q. Now, l\1:r. Steelman, have you. seen any dead fish floating
on the water?
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.Ivlr. Quinton Nottingharn: vVe think he should say where
and what circumstances.
Q. Anywhere at that

time~

1.vir. Quinton Nottingham: I don't think he should be permitted to ask any such question.
Have you seen any in the last year or two 1
I haven"t in the last vear or two nowhere.
Have you been operating on the Seaside principallyt
Oh, yes.
.
~1:r. Steebnan, are you related to 1.vlr. Emory Steelman'!
A. 1 an1.
Q. Have you any interest in the Webster Canning Company?
.
A. Nothing· at all,-not in the least.
Q. Are you friendly with ~:I:r. Emory ~teelman i
A. I am.
Q. There is nothing you have against him or nothing he
has against you so far as you know'
A. Not a thing in the world.
Q.
A.
Q.
A.
Q.

CROSS EXA1\1IN...L\..TION.
By ~Ir. Quinton Nottingham:
Q. You say you are perfectly friendly with Emory Steelman'
A. I am so friendly with him I did for him
pag·e 485 ~ what I haven't done for myself "just recently~ He
called 1ne up for oysters and wanted to get oysters to use the next morning and I have a new motor boat I
thought enough of I wouldn't put in the oyster business, and
all 1ny other boats were at work and he 'vanted the oysters.
I taken that boat late in the afternoon when the tide was down
and let them take the new boat and two in a load of oysters
for him. l-Ie doesn't know it. This is the first of his knowing;
it. I did it for hbn and brought in around 150 bushels or
more. If I wasn't on friendlv terms with him I would not
have done that.
"
Q. I am glad you told him. I don't imagine he would ever
have guessed it. ~Ir. Steelman, 1\.fr. Tire Steelman and l\fr.
Lee Stecln1an are your brothers~
A. They are.
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Q. Honorable men so far as you know?
A. I hope so.
.
Q. Don't they look after a big part of y~ur oyster gro11nd?
~- ~o, sir.
·
Q. They don't watch over them "I
A. Oh, you kno'v a brother would look out for another.
Q. Isn't it their ·chief business where they stay dow11 the
bay?
~. No, t}1ey wor~ for thelnselves; they don't work for
me.
Q. If it wasn't for watching out for your· ground, would
those watchhouses be built next to the shore 1·
~. Wl1en the storm of 1933 taken ·away the· oyster house, I
built that house for my brother. It has never been one cent
corne to me and it cost $1,600.00.
page 486 } Q. ..t\.nd he isn't any good to you wa tGhing yo'Qr
ground~
·
A. Lee i~n 't.
Q. I-Io'v about Ike 7
~. Lee is too far away from me, and th~ oysters as a rule
take care of themselves.
Q. You were ~peaking about oysters having been sent back.
You have had trouble in shipping all kinds of seafood from
ihe Ifealth Authorities all over the United States for ye~rs 1
A. ~o, I have 11ever had ally trouble with clams.
Q. While I think of it, those clams you got from Emory
Steeln1an, did you sell those to the llills Seafood Company?
A. Yes, sir. ·
Q. Didn't you tell Emory Steelman, and isn't that how we
know you did sell them to the ·Hills Seafood Company, that
they kicked on them because they were no good?
A. No, sir.
Q. Ho·w could you hnagine we knew you sold them to
them?
A. Because since you come so much abo-ut it, I bought several hundred dollars worth of clams there since last J\l[av.
Q. From whom f
A. I boug·l1t n1ostly of John :P. ~very time. Do~e the most
of 1ny buying from him.
.
·
.
.
Q. 'Vhen this water got so bad 1n t4e ~reek, he built lum
another hous~ f-urth~r out in the creek?
A. I heard he did.
Q. I-Iave you been down there in the last few n1onths, Mr.
Steelman1
.

•
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page 487

~

A. I was there in·February.
Q. VV ould there be anything to prevent you
from seeing· a house that he has built"?
A. I never even noticed.
Q. You didn't see it 1
.
A. l-Ie told Ine he was going to build one but I never even
noticed.
Q. ~ir. Steelman, you are speaking about how friendly you
are with Emory Steehnan, this infonnation you have given
on the witness stand today J\ir. vVebstcr nor his counsel could
not possibly have known about unless you told theul?
A.. I say, ask n1e again.
Q. J\ir. Steehuan, you are speaking about how friendly you
arc with En1ory Stceln1an, this information you have given on
the witness stand todav .Nlr. \Vebster nor his counsel could
not possibly have knowi1 unless you told them 1
A. I told them of going there.
Q. You liked Nlr. Steehnan so well, why did you volunteer
ebster or his counsel f
this infonnation to J\Jr.
A. I did.n 't go to volunteer it.
Q. Ho'y did they know you knew these facts?
A. They didu 't know it.
Q. :Mr. Steeln1an, you told l\1:r. ~!ears about all these erahs,
and you having to go out of business on King·'s Creek,-do
· you know the Spence brothers that operate a big· era b plant
on l{ing 's Creek?
A. I do.
· Q. I-Iow many years ago was it they started
page 488 ~ there with nothing n.otltin,q n1uch 1nore 'than rowboats~ .
·
A. Not many years.
Q. And since that tin1e they have n1ade enough to build a
plant, put in stearn boilers,' and ship crabs by barrel after
barrel?
A. That is true.
Q. And their location is how many yards fron1 where- it
was so bad with you, you had to g-o out of the crab busines:-t?
A. It wasn't very far away.
Q. ·How many yards would you say?
A. Not over 400 yards.
.
Q. I-Iow many conferences would you say that you have
had with 1\Ir. Webster and his counsel in the last week or ten
days?

"r

!-Ir. Mears: Do you think that a proper question2

. '
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~fr. Nottingharn: l-Ie is on cross examination. I think we
can show he has been going there. \V e should be able to show
his interest.
The Court: '~Thether he bad one conference or R dozen I
don't think makes any difference. I will pennit the question.
~Ir. N ottinghrun: 'vVe note an exception.

A. I think I could help you in learning why those clmns
popped out of the bott01n.
Q. ~fr. Steeln1an, have you tried recently to locate ·some
real yellow oysters on the Seaside f
A. No, sir.
Q. Haven't you inquired of son1e different people?
A. No, sir, I know wher·c to find them. I can go
page 489 r and get all I want.
Q. Where ·would you go to get them?
A. I could get them and take you with n1e and get then1
near Elkins' Crab House.
Q. Did So1nebody tell you that not 1nany days ago~
A. I knew it practically all the winter. Last winter they
·wei·e good but not this winter.
Q. Dicln 't son1ebody tell you that yesterday¥
A. I had a n1an offer to get the1n yesterday but I told hhn
I didn't \Vant them.
Q. Now, 1\Ir. Steeln1an, ~ir. Lee Steelman ·has testified and
:Nfr. Ike Steelman both arnong other things that they have seen
green gill oysters and black gill oysters but never in their life
seen a11ything· to compare with these oysters on Emory Steelluau's ground; that they went with him and saw then1 taken
up. They are not only black gill but g·oes through the stomach
of the oyster and they have never seen anything· else like it.
Are you willing to tell these gentlemen they are wrong·~
A. I don't know wl1at they seen. '\Vhat be show eel me I
will give 1ny life on.
Q. So he was picking out the best to show you~
A. No, he taken tongs and tonged then1 up.
Q. They said they went right over this smne ground.
A. I an1 telling you what I seen and I 1vill go there with
you and pick them up. I have that confidence that he couldn't
place that many down there but w1u~.t there has to be more
there.
Q. You 1n~an to tell the Jury you think he went
pa:ge 490 ~ there and placed them f
A. No. I n1ean I think he had them planted
there. I an1 telling you what I seen he tonged up.
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Q.. ltfr. Lee Steehnan and 1Vlr.. Ike Steeln1an stated he went
there and he picked up oysters.
.
·
A. They .were on the shore.
Q. vVhere did you go 1
A. He tonged these oysters off the dock.
Q. In deep w.ater t
A. Yes, sir.
Q. And they were what kind t
A. I would say J an1es l~iver oysters he had been planting.
Q. Were there any Seasides there 1
A. Not that I seen.
Q. Do you know how long they had heen over there f
A. I do not.
Mr. Nottingham:

That's all.

RE-DIRECT EXAlV!INA.TION.
By Mr. Mears :
Q. 1\:fr. Nottinghau1 asked you 1-since he asked certain questions you recall you bought clams other times from Mr. Steelman in 1937. ·Can you tell what times they weref
1\{r. Nottingham: Clams that came off his bottoms?
A. "'\Ve have each always, and I have been doing it more so,
when I 'vant any clams and haven't had them I called them
, and tell them wh.erc to ship thmn lots of time and let them ship
them. This past fall had to get a supply of small
page 491 ~ clams and I bought quite a few clams, from John
D. Steelman. I haven't any memory of buying
anv small clams from Emory during the past fall.
Q. In answering 1\{r. Notting·ham you also told. him you
could tell him why the clarns popped up out of the bottoms "l
Why was that?
A. I think that is quite easy for anyone to tell that has
had experience. It is n1onths when the clams taken from one
place il). water and carried and· put into another and more
especially when the hot weather comes he will naturally pop
up some, even from the waters he is grown fron1, but when
Seasides is taken on the Bayside with thH experience I had
there they would be very hard to keep under. You would nose
them down under and then they "'ould pop up, and with
a Bayside .clan1 <m the .Seaside I couldn't do nothing with
them. That is the experlence I h~d and the death rate,-well,
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Lewis.

I think that any man pla1l.ting· clams and g~tting off with
around 20% has done extra well.
·
_RE-CROSS

EXA~IINA.TION.

By Mr. Quinton Nottingham:
Q. Do you know where these clams came from f
A. That Emory had 1
Q. How did you lmow?
A. I didn't know where they come from.
Q. Then you don't l~now why they wouldn't go under¥
A. I only gave you my experience.
Q. When clams are taken from the Seaside to the Bay~
side'
·A.- I had experience on that shore for three years.
Q, Po you :~u9~P. to tell the ,Jury that is why these clamd
wouldn't ·go under 7
A. For instance last year I had clan1s brought
page 492 ~ in I was shipping and picked out a few clams I
considered not fit to go in and didn't put them in.
I could show then1 to y<;>u and tell yol.l why~
Q. Where did they come from~
.lt, Cedar Creek.
Q. Are:ri 't ·Seaside and Bayside clams entirely different,
:.Mr. Steelmap?
A. Yes.
lvlr. N<;>ttinghmn: That 1$ rig·ht. ,No further qu9stions,
CAPTAIN "\VILLIA~f LEvVIS,
a witness on behalf of the defendant, being .fir~t duly r:;worn,
testified as follows;

By 1\:lr. Mapp:
Q, Capt~in Lewis, when~ do you live?
A. Hunting· Creek.
..
Q. That is in Accomack Connty'
A. Accomack County.
·
· Q. For the benefit of these North.arnpton gentlemen, is that
on "the Bavside or Seaside?
.
A. Bayside,
Q. What is yotlr father'~ name?
A.. Franklin C. Lewis.
Q, Iiow ·mFtny years hav~ you and YP11f father livecl op or
11oar Hunting Cre~k on the B.ayside?
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Captain lY.illia1n Lewis.
A. I myself 51 years rig·ht there.
~{r.

Quinton Nottinghan1 : How far is that from here?

A.. 33 miles.

l\rir. Nottinghan1: By water or road?
A. By air line.
Q. \Vere you and your father eYer in the canning business in Hunting Creek?
A. Yes, sir, for ten years.
Q. \Vhat did you can?
A. Fish, :fishroe, tomatoes, sweet potatoes, string beans,
principally.
Q. How near to the water was your ·canning factory located'
A. Well, fr01n an estimate I ·would imag·ine about 50 feet
of this factory was over the water.
Q. ~ir. Lewis, approxinmtely how d,eep was the water,
would you say, there at that point on 1nean tinw?
A. VVhat do vou 1nean 1
Q. I n1ean tal\e half ebb and low and high water. About
what average depth of water1
A. Average high water would be 21,4 to 3 feet.
Q. VYould it go bare 1
A. Practically.
Q. Did you ~an t01natoes to any considerable quantity?
A. Our average was probably 200 thousand cases.
Q. A season1
A. A season.
Q. \Vhat would you do with your peelings? I will ask you
this. I-Iave you ever been through ~ir. \Vebster 's plant?
A. No, sir.
Q. What would you do with your peelings from the canning
of the tomatoes?
A. Outside of what we fed to our hogs, we
page 494 ~ dumped them overboard.
Q. How near to the factory would you du1np
them over?
A. Under the factory. Had a hold throug·h the floor.
Q. And that was for a period of about 10 years?
A! Yes, sir. We stopped in 1905 I believe it was.
Q. Throughout that period, 1\ir. Lewis, all or any part of
that period, were you and your father also engaged in the
page 493 ~
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planting of oysters and clams and shedding of crabs, etc.?
A. Yes, sir.
Q. Throug·hout all of the period of the canning1
A. Yes.
Q. Did you plant oysters 1
A. Yes, sir.
Q. How ncar did you have oysters planted to your canning
factory where the peelings, etc., were dumped into the ·waterf
A. Our creek is about 600 yards wide opposite our cannery. We didn't have any oysters planted on the same side
the cannery was on. vVe did opposite the factory on the other
side of the creek. We had clams planted on the side of the
-creek, which ·was the east side, where the cannery was.
Q. How near would you say your cannery was to your
planted clams~
A. 50 or 75 yards the first edge of them.
Q. I-Iow near would you say your cannery was to your
planted oysters, oyster beds 1
A. 600 yards, sir.
Q. Did you· shed crabs throughout all of that
page 495 } period~
lt. Yes, sir.
Q. How near was your crab floats whcTe you shcdded your
crabs¥
A. Crab pounds? I will say within 175 to 200 yards.
Q. """"Tere your crab pounds. up the creek ·or down the creek·
frmn the canning· factory~ .
A.. About 2 degrees up tl1e creek.
Q. Throughout all this period did you ever see so far as
you could observe or have reason to think any ill effects either
to your crabs, clams or oysters frmn the tmnato peelings that
.rou dropped overboard at your plant~
A. I could not.
Q. You say you gave up the canning business smncthne ago.
A.re you and ~Tour father still in the oyster business?
A. He is ou the opposite side of the creek from there.
Q. Have you had any experience in the oyster business?
A. Not since 1925..
Q. Fron1 experience you had during that time while you
'vere in the business and frmn your familiarity, if you have a
familiarity with your father's business, have you ever known
an oyster bed that was apparently a good bed to go bad for
rro cause you could understand ·or figure out f
A. Oh, yes, different years it is different flesh. Sometimes

~96
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lJi r. A. L. Charnock,
you may have two Sllccessfnl yea:r;s, or may hav~ on.~ bad
year.
Q: Is that anyt~ting UllUS"Qal or a freq1,1~nt th.ing1
A. Not in my experience.
Q. It is not unusual according to you1,· e:Jperience 'f
A. No, sir.
page 496 ~ Q. Are yon related to anyone and have you
·
connections with the Webster Canning Company¥
A. Wednosday was the firf3t thne :I ever met lV[r. vV~bst~r.
1\{r. 1\Iapp: You gelltlemen tal~e· the witne~s.
l\1r. N ottinglul-nl: \Ve h&vc no questions.
1\IR. A. L. CHARNOOI\:,
a witness on behalf of the defendant, being first duly swo:r;n,
testified as follows:
By 1\Ir. Mears:
Q. ~fr. Charnock, ~what is your name f
A. A.· L. Charno~k~
Q. Where do yon reside?
A. Willis Wharf.
·Q. How long· have you been nt Willis Wharff
A. Twenty-three years.
Q. What is your present business?
A. P11cking crabs.
Q. How Ion~ have you been in the crab packing business?
A. Started 111 1913 nnti11916, then started back in 1930.
·Q. Been packing continuously since that time?
.A, Continuously since that time~
Q. 1\{r. Charnock, how m&ny crabs do yon handle average
a year?
A. It would be hard to figure on,-quite an amount of
them.
Q. How many floats do yon hfJ.ve?
A, Eig·hty-three,
Q. I-Iow many can you have at a time in a float¥
page 497 ~ About what is the capacity to a. float Y
A.. From 500 to 700.
Q. J\{r. Oha1~nock, what is your. e~perie:nce with the death
rate in crabs~
A. W ~11, it is very high in the summer time, from tl1e middle
of tT une to the middle of Aug'llst I find mine very high,
Q. "7].1at, ~.fr. Charnock, wo-qld you consider the death rate
during those 1nonths T
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A. Well, I lost a good 50% last year.
Q. Do you recall what you lost year before~
A. Well, it was rig·ht heavy year before, but last year .was
.
the heaviest year I had in c)·abs.
Q. What do you account for the fact you had a heavier
death rate last summer~
A. On account of the low run of tide and hot weather.
Q. Mr. Charnock, where do you put your crab floats f
A. I have then1 in 15 foot of water on the low water. I
have them in the channel.
Q. Do you have thmn up in a little coveY
A. They are out in the channel, main channel.
. Q. vVhy do you try to get them in deep water?
A. Well, I find I have more success in deeper water and
stronger tide. That is only natural.
'
Q. Did you have any last year up in shallow water~
A. No, sir. \Vhen I have the full an1ount of my floats they
all can't be in 15 foot of water. I had some probably in 2
foot of water, but in the hot weather the majority
page 498 ~ of my floats are in deep 'vater. I went to the expense last year to get rat wire and cut the botton1
out of my floats and put it into them to save the death rate,
which reliP.VP.d it a little. But still in the hot weather crabs
are compelled to be weak and die from my experience.
Q. Do you recall any experience, any particular experience,
you had last year f
A. You have a good many of them in the crab business.
Q. I 1nean you bought quite a large quantity of crabs.
A. The largest anwunt I bought was 107 thousand in five
days. That was in the month of J\i~y. And it run along
around 50 or 60 thousand in June 'vhen crabs dropped off.
They were very scarce in June and when I made a drive for
the Fourth of J'uly,-Holiday markets is usually a little better,-! bought 27 thousand and I shipped 5 thousand at 41;S~
cents each. That was around the 25th of June. I tried to
buy crabs everywhere I could.
Q. Did you do everything· you could to preserve their lives?
A. I thought I had. I put them in that deep water and
put then1 in tho~e wire bottom floats which was a gTeat expense.
CROSS ~XA1v[INATION.
By ~[r. Quinton Nottingham:
·Q. You are on the Seaside up at Willis Wharf, Mr. Charnock?
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A. I atu, :Nlr. N ottiugham.
Q. l\ir. Charnock, in all your experience unless there is
smuething very nutch "\vrong with the water,-or have you
· in all of your experience with crabs, seen them con1e up out
of the water and clin1b up the side of a pen and you could
go up to thmn and they would not go back in the
page 499 ~ water?
A. I don't know about that but most everybody
follows the water can see crabs in hot \Veather climb up on a
pole or boat.
Q. Do you see a great n1any of them f
A. I wouldn't say a great nun1ber.
Q. If you. go close to that crab does he stay there?
A. No, -sir, he goes back in the water. Of course, some
will stay there if they are in the shade. They will hold fast
to shade pretty good.
Q. You say last year your lossage in the crab business you
lost 50% during the entire season?
A. No, sir,-I said fro1n the middle of June to the middle
of August. I had a very s1nall death rate up until then and
after that.
Q. Do you know whether that was the case generally or if
that was confined to the area a round \Villis Wharf 1
A. I think that was 1nostlv the hot weather and the condition of the crab. Our crabs are weak when we get them in
the SUnllllel'.
Q. You IllNln all up and down the coast?
A. Yes. 'They get the san10 kind of crabs I get and they
are weak when they are gotten.
Q. You n10an to say crabs are so weak up and do"\vn the
Bayside and Seaside between the n1iddle of .A.ugust and the
1niddle of June 50% ,;•{as the average death rate?
A. I don't know about different places but it 'vas to me.
Q. You don't know what it was other places?
A. No, sir. I had crabs fro1n the Bayside into my Seaside
ones and I didn't see any difference.
Q. As a matter of fact, the Bayside crab after
page 500 ~ hauling then1 oyer fro1n the Bayside should not
be so good.
A. They haul them fron1 the Seaside and Bayside both to
1ne.
Q. And the distance you haul them does have considerable
to do with the death rate?
A. It is a lots of time they will take the crabs along· and
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carry it in a tin. The sun draws and it certainly weakens
the crab.
Q. Now, do you kno'v what conditions prevail with your
crabs you 'bought in that respect and in respect to the crabs
anybody else bought!
A. No, sir, I do not.

Bv ~Ir. 1\t[ears:
· Q. ~Ir. Charnock, arc you fan1iliar with the location where
1\Ir. Baldwin had his crab floats¥
...~. I have never been there.
1\tfr. Notting·ham: I. object to that.
The Court: Sustain your objection.
l\ir. ~fears: That's all, ~Ir. ·Charnock.

·C. \V. PR.UITT,
a witness on behalf of the defendant, being first duly sworn,
testified as follows :
By l\ir. 1\iapp:
Q. \:Vhat arc your initials, 1\fr. Pruitt f
iL C. \¥. Pruitt.
Q. vVhere .do you live~
A. I live to the n1outh of Nandua Creek, Post Office Hacks
Neck.
·
Q. l\ir. Pruitt, were you in business down on that point last
year at N andua Creek.
pag·e 501 ~ ~ A. Yes.
Q. What business are you in?
A. I was shedding· crabs and cooking hard crabs.
Q: I-Iow many years' experience had you had in that business'
A. I had been shedding crabs about 6 years.
Q. \¥as last year your first year in N andua Creek?
A. No, sir.
Q. And before that where had you had experience!
A. On the same creek.
Q. You bought out tlw business of our mutual friend, Ames
Drunnnond f
A. Yes, sir.
Q. Now near was your pla~e to the mouth of N andua Creek?
A. I would say about a m1le.
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Q. vVhat kind of water do you haye there, good water or
bad, I n1ean dee·p water or shallow, or how~
A. Well, about 5 to 6 feet.
Q. On low tide or high 1
A. About 5 on lo1v tide.
Q. Did you have what you at lP.ast thought an excellent
place for the shedding of crabs 1
A. Yes, sir.
Q: What would you say was a normal death rate in crabs,
shedding then1, norn1al prior to last yearf
A. '"ell, the other yea 1:s I had been shedding and losing
about a fourth I judge.
Q. About how many did you lose last year, l\{r.
page 502 ~ Pruittf
A. Well, sorne weeks I would lost half and some
weeks about a third of them. Some weeks 'vould not be so
bad.
Q. When would your losses begin~
A. I lost some crabs in June, July, August and September.
Q. 'Vhen were your heaviest losses¥
.
A. I lost rig·ht many in June. July and August was bad
too, died right along.
Q. Were your losses last yea~1 greater than your average
losses f
A. Yes, sir.

Mr. 1\Jfapp: You gentlemen take the witness.
Mr. Nottingham:· We don't want to ask him any questions.

R. H. CROCKETT,
witness on behalf of the defendant, 'being first duly sworn,
testified as follows :

ai

·
·
' By Mr. Mears:
Q. Mr. Crockett, what is your full nameY
A. R. H. Crockett.
Q. Where do you reside 7
A. ~Cape Charle~.
.
Q. What business are you engaged 1n Y
A. Seafood business.
Q. How long have you been engaged in the seafood businessf
A. Since 1917.
Q. What do you handle in the seafood business Y
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E~oell~

A. Oysters, clams and fish.
Q. Have you ever had any experience with
page 503 ~ crabs 1
·
A. Yes, sir.
Q. Do you shed crabs¥
A~ I haven't had any experience in the crab business since
192~ .
'
.
Q. Mr. Crockett, where do you have your oyster beds?
A. I don't have any oyster beds, I buy. I just sell to the
public since 1917 in Cape Charles. I just sell the public oysters, shucked, and clams, shucked, and fish. I dr~ss the fish
as tliey "rant them. If a fellow wants a quart o£ oysters or
clams I shuck them.
· •
Q. Where are you from Y
..l\.. Tangier.
Q. 1vir. Crockett, do you know anything about the J. B.·
Jones oyster ground?
A. Nci, sir.
·
Q. Did you work there for Mr. Jones i
A. Yes, sir, in the crab business in 1925. ·
Q. You haven't had any experience in the crab business
since 1925?
A. No, ~~
.
Q. VVe thought you were more recent than that. Thaf is
alL
~{r~ Heath:

We have no questions.

. ,V. S. E'VELL,

a ,,ritness on behaU of the defendant, being first duly swoi·n,

testified as follows :

By l\tir. 1\fapp:
page 504

~

.

Q. Mr. Ewell, where do you live'
A. If·opkins, Vitginia.
Q. Have you ever been in the canning business?

....~. No, sir.
Q. Have yoh had arty experH~iice 'vith seafood?
...~. Practically all my life.
Q. At "rhat place?
A .. Hopkins.
Q~ Where is that'
A. That is Hurttii1g Creek.
Q. Do you recall the time that Mr. Frank Lewis ai1d his
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son, \Vill Lewis, were in the canning business about which he
testified a while ago.
A. Yes, sir.
Q. Did you hear his evidence,-Captain \¥ill Lewis's?
A. Yes, sir.
.
Q. Did he have any oyster planting ground with oysters
planted thereon near his canning factory, ~Jr. Ewell'
A. Yes, sir.
Q. About how near would you· say?
A. Our creek is about 600 yards wide, and he had son1e
planted right across the creek just above the factory, and
there was a few on the side of the creek the canning factory
was on.
Q. Did he have any clmus planted there f
A. He had around about 300 thousand.
Q. Did he shed any crabs during the crab shedding months?
A. Yes, sir.
page 505 ~
Q. ~ir. Ewell, were you working for him or
working on oysters and clams .at that tirno ~
A. Not right at that tirne, but when the factory was running I had been working for him.
Q. That is what I mean.
A.. Oh, yes.
Q. So far as you could observe did the operation of the canning factory in any way hui·t the clams, crabs or oysters "l
A.. No, it did not.
Q. \Vhat was done with the peelings of the t01natoes in the
canning busiiiess?
A. Well, a few of then1 he fed to the hogs and the balance
went overboard into a shute right throug-h the floor.
~Ir. ~lapp:

You gentle1nen take the witness.
CROSS EXAl\iiNATION.

By

~1r.

Quinton N otting·ham:

Q. That· has been how long ago, J\fr. Ewell?
A. That has been,-that was in 1912.
Q. Did you and ~1r. Lewis discuss this before you testified f
A. No, sir.
Q. Yon testified to the number of feet ::1nd other things
that 1\fr. Lewis testified to. You hadn't di~cussed it at an·~
A. No, sir.
~Ir.

N otting·han1: "\Ve have no further questions.
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S. F. Sl\1ITH,
a witness on behalf of the defenda.nt1 being first duly sworn,
testified as follows:
page 506 } By Mr. :Mears :
·
Q. ~Ir. Sn1ith, what is your full name 1
.1.\.. S. F. Sn1ith.
Q. vVhere do you reside'
A. Cape Charles.
Q. What business are you now engaged in 1
A. Running· a seafood business.
Q. How long- have you been in the seafood business~
A. All my life.
Q. How long is that?
A. 30 years anyway.
·· Q. Have you been in the seafood business at least 10 years
in Cape Charles?
A. Yes, sir.
Q. \'There were you before that tin1e?
A. On the Seaside. I lived at Cheriton.
Q. J.\IIr. Sn1ith, whnt do you handle, what seafoods hnve you
handled in the last few years f
A. Oyster~, clams and crabs.
Q. Did you have any crabs in 1937?
A. Yes, sir, quite a fe,v.
Q. The mortality rate in crabs was it high or low in 1937?
A. It is generally higJl. Son1e parts of the season it was
and smne it wasn't in 1937.
Q. "That tin1e is the death rate highest, :Yir. S1nith 1
. A. "VVell, down here n1y experience is when July comes
until the first of Septernber I figure I lose 50%
Q. Do you :figure you lost that many last year'?
page 507 } A. Yes, sir.
Q. Where are you operating?
A. I have a new place on King's ·Creek, on the old Palmer
Estate.
Q. Did you operate there last year?
A. Yes, sir, out in the creek.
Q. Mr. Smith, what do you attribute that causes the high
death rate in crabs?
A. Well, J.\IIr. l\1ears, I came from Crisfield and they died
there and V{e never could understand why they did.
q. Do they die during hot or nonnal 111onihs '?
A. Hot weather and some seasons the hotter it is the more
they die. That is nty experience.

4e4
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Q. Mr. Smith; d~ you try to put your fl0·ats in shallow or
~~wd~?

1

·

A. We try to get thcn1 in deep water, ::M:r. l\!l:ears, where
there is some tide.~ Not too much tide, but you have to have
running tide.
Q. !-Ir. S1nith, last year were there any fish killed in King's
Creek?
A. There certainly were, l\ir. Mears.
Q. What time, db you know~ .
A. Well, it was lin July, I will say the middle of July..
Q.• Were there q number of thein or just a few¥
A. Well, there 'vas a few where I was, I was down the creek..
Q. "\\That was the condition of the water at that time Y
A. Oh, I believe she was hot and low tides.
.
Q~ I~ 'there ·any canning factory emptying ii1to
page 508 ~ ICing's: Creek f
.A. ~ don't think so.
Q. What kind of fish principally were killed Y
.A. They were tiry :fish, little a~ewives.
.
Q~ .And that wa~ July, 1937, t1ie past year·?
.A. Yes, sir.
Q. .Are you connected 111 any way w1 f:h th~ \Vebster Canning ·Company l
A. No, sir.
Q; Have you any interest whatsoever in the outcome of this
casef
·
.A. None at all.
1

.

.

•

,

Mr. Mears : Take the witness·.
I

CROSS EXAl\1TNA.TTON.
I

By Mr. Quinton Nottinghan1:
(\1. !ifr. Smith; )~ou figure your lnsses to run from the first
.
of July to the fir~t of September 50%?
A. Yes, sir.
Q. Did John G~ey wor~r for you last year after ].,Pr. Steelman had to- go ou~ of business?
A. He certainlYL did.
.
.
Q. "'\\ll:iat timP did lte· go to wotk for you f
A. If I am notniistaken, ~fr~ Steelman moved over to King's
Creek maybe around tl1c first of July. I think he shPdded for
two weeks and then quit and I think Jolin Grey came witli me
then.
I
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Sm·i~h.

Q. Do you consider him a good crab man 7
A. 'Yes, John is a right good crab man, I taught him.
Q. Do you recall his constantly telling you durpage 509 ~ ing August and Septmnber how well you :1ll were
doing, he believed you were shedding 95% of the
crabs you were putting in your floats?
A. Telling me?
Q. Yes, telltng you.
A. No, sir.
Q. Will you deny he did repeatedly say during that thne,
"vVe are doing fine. I believe we are shedding 95% of the
crabs we put in our floats?''
. A. I don't deny it but to the best of n1y know ledge I don't
remember him saying it. I don't see how it could b~ true.
We were losing rapidly.
'
Q. Do you keep a record of the crabs you buy anu s~ll1
A. Yes, sir.
Q. Have you those records with you.1
A. No, sir.
Q. How recently h.~ve you looked o:ver those records~
.a,. I haven't looked over them in quite a while.
Q. Didn't lVIr. ~iapp or any of them say anything to yo:u
about g~ing over your records so you would know \vhat your
purchases or sales were f
A. Not at all, ~{r. Nottingham.
Q. When you told them 50% were d~eing that is all they
wanted.
1Ve

h~ve

no further

quesUon~.

RE-DIRECT

EXA~f.ENATI.ON.

By Jvfr. ~I ears:
Q. They asked you t.he qlJestiou if you didn't say yoJ,I 'vere
saving 95% of them. Up to the first of .July had· you maq_t~
any money in th,e m;ab business i
1\{r. Qu~nton N ottinglHlm: ·we object.
The Court: I think it is proper.
J\.fr. Nottingham: We note an exception.

page 510 }

A. I did fine and by the first of Scptrn1ber I lost it all.
Q. How much had you made to the :fir~t of July1
A. A couple of thousand.
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Q. Did you lose it all frmn that tilne to the HrE\t of Septenlber by the death of crabs f
A. I figure that.
RE-CROSS

EXA.~IINATION.

By Quinton Nottingham:
Q. I would like to ask you this : How far are. you from the
Spence brothers?
A. I guess maybe a half a mile.
(J. Conditions just about the smne 'vhere you_ are as where
they are~
A. I ilnagine so, ~Ir. Nottinghatn.
Q. And they were shedding at the same thne you were,
weren't they~
A. Yes, sir.
Mr. Nottingham: No further questions.
page 511 ~

RO BER.T 'VILLIA.l\tiS,
a witness on behalf of the defendant, being first
duly sworn, testified as follows :

By

~Ir. :Niapp:
~:Ir. vVillimns,

Q.

where do you live 1
A. Deep Creek.
Q. \Vere you in the crab business last year?
A. Yes, sir.
Q. Ho'v many years prior had you been in the business Y
A. 19 years shedding.
•
Q. What would you say from your experience in that busi.ness the norn1al death date in shedding crabs wa~, the normal
average years before last year 1
A. I should imagine about 50%. About 40% before last
year.
Q. And the death rate last year was about 501tJ ~r
A. Yes, sir. ·
·
Q. Were you personally in charge of your business f
A. Yes, sir.
·.
·
Mr. Mapp: You gentlemen take the witness.
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John Lewis.
CROSS
Bv

~{r.

EXA~IINATION.

I-lea th :

"Q. You are speaking from your own experwncc in your
own business?
A. Yes, sir.
Q. You don't know what the death rate of other people's
business is t
A. No, ~ir.
1vfr. Heath: That is all.
~

JOI-IN LEWIS,
a witness on behalf of the defendant, being first
duly sworn, testified as follows:
page 512

~lapp:
~Ir. Lewis,

By Mr.

Q.

your first name is John f
.l\.. Yes, sir.
Q. \Vhere do you live, lVIr. Le,vis f
}'J... Deep Creek.
Q. ~7hat business have you been in for several years?
A. Well, we have been for the past two years only in the
crab business in the sun1n1er.
Q. Have you been in the seafood business in previous
years?
·
A. Yes, sir. vVe did do son1e scallop business and some
oyster shucking business.
Q. I-Io\v many years you been in the seafood business?
A. 19 years.
.
Q. 1\{r. Lewis, state please from your experience,-There
is a lot of crab shedding in Deep Creek'f
A. Yes, sir.
Q. From your experience and observation what would you
say is the norinal death rate in crabs, the shedding of them 1
A. It varies frmn season to season, but I don't think we
ever in the best years,-I mean shedded for market,-what
\ve shed and market,-over 60%.
Q. How did it run last yearf vVas that your death rate
\vould you figure last year~
A. Anywhere from 50%. 1\Hght have run over 50% death
rate last year.
page 513 ~ Q. You in charge of your business yourself?
You look after it yourself?

.

40~
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. John. Lewis .
.A.. I am in charge o~ tencl.ing the crabs and my brother
tends to the marketing.
Q. You are the man that is in charge of t~em?
A. I am the man tends to them.
Q. if anything goes wrong with them it is John ~ewis who
knows itT
1\~

Y~s.,_ ~~~.

CROSS EXAJ\1INATION.
By Mr. Heath:
·
Q. Mr. Lewis, how many crabs, '4ow ~~ny floats, did you
have!
·
·
A. Well, we handled all the way from,-of course, we ~ve
several floats, b:ut last ye~r J think ~bp~~ 45 was the most
we had either time.
Q. How many crabs do you have to a float 1
A. It is just according to the size of the crab. Large cr~bs.
will run 3 .to 5 hundred. Of ~o~rs~, Se~sid(3 cr~bs will :r;un
more.
Q. From 5 to 7 hundr~d 1
A. I should judge so.
Q. WJ?.E,tt kin.d of crabs did, YQ~ us~?
ji. B.oth B~yside ~d: Sea~i.cJe.
Q. All of them large crabs~ .1\Il-Y of thetp l~ttle crabs;
peelers?
page 514 ~ A. Very few.
. .
Q. How :r;nany would. you say, what percent~ge!
A. Well, in the hot season last year I dqn.'t tJ1ink 've h~d
any.
Q. I am not asking you just to pick out the h.ot selJ.so;n_.
A. We lt~:d one trot line. I thiJ*. for. hyo wee~s.
Q. It is a known fact that trot Fne crabs, tl~e cJ.eath 1;ate
is much greater than any other kind?
A_. I~ so~e cases if you don't I~~PW yo11r. cr~ b.
Q. If a :rp~:q. had to depend on tl~em h.e couJ4n 't stGlY 41 the
crab, b~sin~ss?
~-. Thxe.e· ~:ummers ~g:o I d~4 a~d st~y.ed iiJ. th~. bu.siness~
Q. I guess you lost 75 to !11.00 per ce~t-1
A. No, si;r.
Q. Your death rate is never ap~r gre~Aer.f
A. I ~ay it vari.es.
.
Q. It is much greater, isn't it?
A. I sho~ld Sf;lY ~9 if the craq. is clea~.
Mr. Heath: That is all.
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FULCHER WI-JITEHhlAD,
a witness on behalf of the defendant, being iirst duly sworn,
testified as follows :

Bv Mr. ~fears:
·Q. 1\fr. 'Vhitehead, where do you reside 1
A. Bayview, head of King's Creek.
Q. Your home is located on l{ing· 's Creek?
A. At the head of l{ing 's Creek.
Q. Were you living there last summer?
A. Yes, sir.
page 515 ~ Q. Did you see any dead fish on the creek at
any time¥
A. Yes, sir.
Q. Did you see quite a number of them?
A. Quite a number.
Mr. Heath: Don't lead the witness.
Q. What was the condition of the water at that time, ~fr.
Whitehead?
A. It was during the summer months.
Q. How many times did you see dead fish on the creek?
A. Well, they were there probably sixty or thirty days until
they decomposed.

1\tfr. Heath: You mean the same fish stayed

there~

Until the gulls ate them up.
What kind of fish were they?
I don't know what particular kind.
Any canning factory on l{ing's Creek~
No, sir.
What was the condition of the water, Mr. "\Vhitehead,
last summer? Was it a hot spell when they died or cool?
~- Hot spell.
A.
Q.
A.
Q.
A.
Q.

1\Ir. 1\fears: Take the witness.

CROSS EXAJ.\tiiNATION.
By 1\tir. Heath:
Q. Have you seen hot spells up there before, Mr. 1Nhite
head¥
A. Yes, sir.

410

.Supreme Court of Appeals of Virginia
Sta11:ley Robi,ns.

Q. How many thnes have you seen dead fish up there when
they had hot weathet~?
.page 516 ~ A. Never seen that 111anv before.
Q. And that was in August?
A.. About the first of . .'\.ugust.
Q. Do you think hot weather will kill fish unless something else has something to do with it?
A. Yes, sir, something kills everything that dies.
Q. But that isn't answering n1y question. Do you think
hot weather alone without some contributing cause will kill
fish f
A. I think I answered that questio.n.
Q. I don't think you have not to satisfy me.
The Court: Tell them if you know.
A. I don't think so.
~ir.

Heath: That is all.
STANLEY ROBINS,

a witness on behalf of the defendant, being first duly sworn,

testified as follows :
By 1\ir. ~fears':
'Q. 1\{r. Robins, where do you liveY
A. Cheriton.
Q. Your full nmne is what 1.
A. Rtttnlev Robins.
Q. vYhat is your occupation at present, 1\fr. Hob ins 1
A. Constable.
Q. JVIr. Robins, have you made any tests as to the rate of
the flo'v of water through the ditch from the "\Vebster Canning
Company'l
page 517 }- A. Yes, sir.
Q. When did von make tl1at test?
A. February"' 24th through ~{arch 14, 19 days.
Q. Did you make the same test each day one following the
other?
A. Yes, sir.
Q. 'Vhat n1ethod did you use jn Innking tho test1
..L\.. By measuring· the stream. \Yhnt I 1neasured was 100
foot long, 4 feet wide, and I timed a stick going 100 feet.
Q. How long did it take the stick to reach the 100 foot
markY
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Sta,nley Robins .
. A.. 1\{r. Mears, you want that for each dayf
Q. Yes:

1\.. February 24th,
H
25th,
26th
"
27th
"
28th
"
1st
March
2nd
"
3rd
"
4th
"

"
"
"

H

((

5t~

6th
7th
8th
9th

depth 2.Y8 inches,

"
"

"
"

it

H

2:U
2%
2%
2Y2

" 2Y2
" 5
" 2%
'' 272
" 2%:

"
"u

2Ys
2%

2Y2

" ,
"

H

"
"
"

"
"
"

"
"

u

"

speed 1 min., 32 sec.;
rc
1 " 50 "
"tt 1 "u 47 "
1
48 "
42 H
1
"
"
H
1 " 45 "
H
1 ~' 45 '"
tt
1 "
7 "
"u 1 "c-c 47 tc,.,
1
52
42
1
"
"'
"
H
1 " 47 tt
"'u 1 " 47 "
1 " 45 "

page 518 }
.March
lC

"

"
"

lOth,
11th
12th
13th
14th

depth 5% inches,

"

"

"

"

2~

3
3
3

"
"

H

H

speed

50 sec.

" 1 min.J 41 "
" 1 " 43 "
"' 1 " 47 u"
" 1 " 49

That is the nineteen days.
Q. What was your average for the nineteen days?
A. The depth was 3 inches.
Q. \Vha t was the average time?
A. 100 seconds.
Q. Did you take the average location in the ditch 1
A. Yes, sir.
Q. How long is the ditch?
A. 100 feet.
Q. Ho,v long· is the entire length o£ the ditch~
A. 100 feet, that is what I tested. The length of the ditch
I do not know.
Q. You haven't worked out the tin1e it 'vould take the flow
of water to get fron1 the Canning Factory to the head of the
creek~

A. That's right.
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Stanley Robins.

CROSS EXAMINATION.
By Mr. Quinton Nottingham:
Q. Stanley, where do you say you took this depth, wltat
part of the ditch~
A. The West side of the State Road.
Q. Does· the water run as fast on the West side as it does
on the East or faster t
A. Mr. Nottingham, I couldn't tell you.
page 519 } Q. rBut the deeper the water is in the ditch the
faster this stick traveled f
A. Yes, sir.
Q. Now the factory wasn't operating at tlie time you took
these tests i
·
A. No, sir.
Q. This was just drainage water coming from the surrounding places i
A. Yes, sir.
Mr. Nottingham: We have no further questions.
Note: The taking of this evidence adjourned until Tuesday morning, March 22nd, 1938, at 10 A. M.
\

FIFTH DAY.
March 22nd, 1938.
Note: Met pursuant to adjournment. Same parties present
as heretofore noted.
Mr. Mears: May it please your lionor, we have an affidavit
here and will ask your Honor to enter an order directing the
Northampton County Trust Bank to produce a financial statement of 1\ir. En1ory Steelman. When the witness was on the
witness stand he said he had made a financial statement to the
Bank at Cape Charles, the Northampton County Trust Bank,
for the purpose of obtaining credit. \Ve have here an affidavit by Mr. Webster saying that information is desired ·and
· necessary in the conduct of his def-ense, and we
,page 520 ~ ask that your Ifono;r enter an order directing the
Bank to produce that record.
By 1fr. Heath: The gentlemen seem to have gotten the
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E. JV. !Jell, Sr.
record without the aid of the Court. They already had the information the other day.
Tlie Court: ,Do you want to make an objection to ·it?
1\1:r. Heath: We object to it, but I do not think we have
a legal objection.. We object. to the breach of faith on the
part of the .Bank that they are guilty of this sort of thing.
~Ir. Mears: It is nothing on the part of the Bank. Your
witness testified about it.
lvlr. Nottingham: You knew it and you couldn't have known
unless they gave you that information which was confidential.
The Bank can answer for that hereafter.
The Court : Go ahead, gentlemen.

E. vV. BELL, SR.,
a witness on behalf of the defendant, being first duly sworn,

testified as follows:
By Mr. 1\'Iapp: .
Q. Mr. Bell, where do you liv~f
A. I live near Oyster, Post Office Cheriton.
Q. What business are you engaged in, 1\{r. BelH
A. Farming and oyster business.
Q. How long have you been in the oyster business?
A. vV ell, I am 51 years old and just as far back as I can
remen1ber. I started culling oysters when I "\Vas
page 521 ~ 12 years old with my father.
Q. Was your father John A. Bell1
A. Yes, sir.
Q. Did your father ever lease the land that Mr. Steehnan
now .leases from the State of Virginia, the oyster ground Y
A. Part of it.
Q. You know where l\ir. Steeln1an lives, of course, do you
not?
A. Yes, sir.
Q. Covering about what period did your fath~r lease a
part of this land?
A. vVhy~-we leased it I should certainly say in 1892, not
later than '92. We held it continually until 1919 and I think
1920, but to be inside would say 1919.
Q. Do you recall ho"\v many acres your father leased fro1n
the State at that time and held over that period f
A. I couldn't say exactly but I 'vould say between 25 and
30 acres.
Q. 'Vhere was the land that your f.ather leas~d 1
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lVIr. Heath: Now if your Honor please we ask for the lease.
The only way to prove the contents of the lease is by the lease.
Q. Ilave you the lease, ~Ir. Bell1
.
A. No, the records are here i11 the Clerk's Office I irnagine.
Q. vVhere was the land leased with reference· to the land
no'v occupied by l\!lr. S.teelnwn, where l\fr. Steelpage 522 ~ n1an 's ho1ne is:? How near his home 1
A. Why certainly not n1ore than I would say
150 to 200 yards.
Q. Did you live with your father all of the time that he had
this land leased?
A. Yes, sir.
Q. And where did your father livef
A. vVe lived most of the time at Cheriton.
Q. How 1nuch of that oyster land was good oyster land
thrOl1ghout~ir. IIeath: You have ruled out damages to the leased
land. I object to this testimony.
The Court: vVhat relevancy has it 1
Mr. 1\1app: vV e expect to· show none of that ]and along
there was good land with the exception of three acres above
or below low "rater mark.
The Court: Confine his exmnination to above low water
mark.

Q. 1\Ir. Bell, were you familiar at the time with the shores
no'v owned bv J\Ir. Steelman above low water mark l
A. I shoulcl have been.
Q. vVere you familiar with them?
A. Yes, sir.
Q. Is that shore now owned by Emory Steelman above low
water n1a.rk good oyster land or not 7
A. I wouldn't have considered it so, 1\•fr. 1\fapp.
0

page 523

~

:rvrr. lVIapp: Your Honor has ruled we can't
ask about this land in the creek there?
The Court: No, except to that.
l\Ir. ~lapp: Your Honor please, I understood they had
gotten in the evidence as to oysters in liJyre llall Cr·eek as
tending to show the quality and damage to the oysters.
l\1r. Heath: To show the quantity of this dmnage.
~Ir. 1\!Iapp: We save the point.
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Q. ~Ir. Bell, in your 1nany years' experience ·in oysters,
have you had oysters to go bad without any apparent cause
whatever1
A. Yes, sir, I have so.
Q. Is that an unusual or a usual thing?
A .. I would consider it a very usual thing.
Q. What would you consider fron1 your experience would
be the average run, that is of good years and bad years on
the sanw oyster ground~
A. Why, I would consider the average on the best of ground
not better than two out of three.
Q. In your experience does a bed go bad just one year and
good the next, or is there even a greater variance than that?
A. "'\Vhy, I have seen them bad two years in succ_ession, then
good in two or three years in succession, but I was speaking
of an average when I said two out of three.
Q. Ifave you had experience in planting oysters~
A. Yes, sir.
Q. About how many bushels of oysters do you plant for
barrel stock 1
A. "\Vhy I would say with the expectation of
page 523 ~ getting good single barrel stuff three hundred
bushels, what I would consider.
Q. About three hundred bushels you mean to the acre 1
A. Y cs, sir, to the acre.
Q. About what ·would you plant for shucking purposesY
A. Why naturally you don't care so much about the shape
of shucking oysters. You would naturally increase to three
hundred and ·fifty or four hundred, varying on the size of your
oysters. If tl1ey was small you would put more and larger
put less.
Q. "'\Vhat would you expect to happen if you planted twenty-·
six hundred bushels of oysters on three acres?
A. "'\Veil, I would expect to smother so1ne certainly and the
others you snipe up considerable. That, I think, is the proper
language to use on oysters.
Q. l\Ir. Bell, something has been said about this land of
l\Ir. Steehnan 's· being good land for the fattening of oysters.
vVhat experience, if any, did you and your father have with
that land for fattening oysters 1
A. \Veil, 'vc have had good years and 've have had had
years just like miy other good ground as I would say. I
never seen a piece of ground yet that wouldn't have had years
into it.
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Q. Did you and your father put oysters on this ground to
fattent
·
A. We put them there to grow, and fatten of course.
Q. Did you ever transfer oysters from this ground to other
grounds to fatten f
A. Yes, we have on part of it taken them and put them in
boats and carried them up the creek.
page 524 ~ Q. Can you tell the jury any experience that
you had with oysters in that ground in 1910 or

1911'

A. Well we had the experience I am speaking of. The
oysters were poor on this particular piece of ground and we
taken proba.bly,-I will not say definitely,-from twenty-five
to thirty bats and carried them up between the home now
occupied by Iforace Jones, (It is owned by Mr. John Nottingham), we put them out there and they done unusually good.
The following year we had a·n unusually 'vet year, what we
thought it was. As far as oysters 1 don't claim to know,
it is mostly ideas and thoughts. We thought it was a rainy
season. The freshies naturally washed down that creek and
we lost I would say at least fifty per cent of them.
Q. Something was said about brown, black and different
colored oysters. Have yon ever had any experience with
oysters that showed up brown or black or yellow or different
colors?
A. Why, yes, sir. When oysters is real fat it has been my
idea up the head of· them creeks they are naturally yellow.
But as far as yellow oysters are concerned, I imagine I have
a thousand or fifteen hundred bushels on seaside right now.
Q. In all your years of experience with oysters when they
go bad one year, or sometimes two years together, can you
give any reason why it happens that way, why they die and
go' bad?
1\{r. Heath: He has answered that question.
The Court: I think he has answered it.
:hfr. Mapp: N·o, I clon 't. think he has answered that question, Your Honor.
page 525 ~

Q. ~Ir. Bell, did you ever try shedding erabs at .
the place now owned by 1\-Ir. Steelman?
A. Not wl1ere Mr. Baldwin lives, ~Ir. Mapp. On the inside of Eyre Hall Creek.
Q. On the inside of Eyre Hall Creek?

,.
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E. TV. Bell, Sr.
· A. At that time we had a shanty I would say about a hundred yards South of where ~1:r. Baldwin's house is at now.
Q. Ho\v many years did you try shedding crabs there within about a hundred years 'of 1\tir. Baldwin's house~
A. Two or three years.
Q. What experience did you have with then1 t
A. V/ell,· naturally when the weather got hot we would expect and would loc:se. a 1ot of crabs.
Q. Are you able to recall about ·whut percentage of crabs
you \vould loose in hot wc:~ather up there 1
A. No, sir. It got so bad we were only in them in a small
way, three or four floats.
e would usually cut out in
July. We only shed for local sales.
Q. And the reason you cut out ''.ras because you knew of
the death rate that occurred in hot weather 'f
.A. Yes, sir.
Q. Son1ething has been said about crabs crawling up poles
and out on the sand. Have you ever seen that happen~
.A. Yes, sir, I have so. I have seen them crawl up on poles.
Q. Anything unusual about that f
A. I don't think so. In fact in very warm weather they
generally crawl up on poles or up in the grass. In fact that
is the way quite a few people hunt the marshes
page 526 ~ for crabs.
Q. Have you had an occasion to see Eyre :Hall
Creek recently, Mr. Bell1
A. I have.
Q. "\Vhcn did you last see itf
A. I think it was yesterday.
Q. ·"\Vhat is the physical condition of the creek now~ \Vhat
changes, if any, are there since you ''rere there 1
A. vVell there has been great changes. When I was there
there were no houses on the creek, with the exception of one
which wouldn't exceed ten by twelve over a hundred yards on
the flats we called thmn fron1 1\Jir. Baldwin's house. But now
it reminds 1ne of going· in between two docks in a city.
Q. Have there been any structures placed in· the creek or at
the mouth of the creek since you were there, J\IIr. Bell?
A. Why, yes, sir. I am not telling you what this is, because
I didn't see ·on the in~ide. I am only speaking fron1 the outside observation. It has been a terrapin pen, I imagine. I
didn't see the boards, but from. the experience I have had it
-was places to pull crab floats on. It looks like the average
crab pound where you 'vould see floats pulled ,up.

'T
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Q. Has there been any (I don't know the right way to ask
it) walkway or roadway, shfOll pile put out. in that creek!
A. Yes, sir.
Q. About how far does that extend out in the creek Y
.l\.. I would say around a hundred yards.
Q. What is the effect, ~ir. Bell, of those structures built out
there in the creek now?
.'
page 527 ~ A. Well I would certainly think,-In fact I
have never seen anything in the water that
wouldn't retain a certain amount of tide and have a tendency
to catch floating objects and objects moving down even though
it is a float or boat or anything certainly has a certain amount
of retaining value.
Q. From your experience in the seafood business, ~Ir. Bell,
would you say those structures you have referred to out in
that creek, would you say they have improved or hurt conditions since you were there?
Q. Why I eouldn 't possibly see ·how they can help conditions, but it is possible to hinder them a whole lot I would
think.
Q. Mr. Bell, when you and your father lived there did you
ever selll\1:r. J. B. Jones any oyster ground, or either of you Y
A. Yes,. sir.
Q. How many acres 1
A. Between twenty-five and thirty acres, between twenty
and thirty.
'

1\tlr. Nottinghan1: Isn't all of that belo\v low \Vater mark?
A. Yes, sir, we rented it fron1 the state.
Mr. Nottingham: We object to it and ask that it be struck
out.
The Court: What is the object?
1\tlr. Mapp: I want to sho\v the cheap value of oyster ground
at that time.
.
The Court: I don't think that is proper. I will sustain
your objection.
page 528 r Mr. J.\t~app: Can I tell the stenographer what
. I expect to showY
·
The Court~ Yes, sir.
Note: To -the stenographer: We expect to show they sold
twenty-eight acres for $500.00.

-~
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CROSS EXAMINATION.
By 1\Ir. Quinton Nottingham!
Q. 1\{r. Bell, these obstructions you speak of. Have you
heard the conditions that certain witnesses have testified
about existed in that creek in the summer of 1937 Y
.A. Yes, sir, I heard some of the 'vitnesses.
Q. Now do you mean to tell this jury that this row of sl1ells
or sl1ell pile that has been testified to that is out there, do you
mean to tell this jury that aff(:\cta tl1c conditions in the Creek,
or affected them in 1937 f
·
A. I mean I think, in fact I know that any projection, float
or any object sitting in the water would have a retaining
pressure against 'vater.
Q. That hasn't answered my question. I say do you tell
this jury that this sheH pile that has run out along beside
that building affected conditions. in Cherrystone Creek in the
summer of 1937?
A. I think it certainly must have had some effect on it by
giving the settlements time to stop. I certainly do.
Q. You think it affected it?
A. I certainly do.
.
Q. Suppose 've show that wasn't put there until October of'
1937?
l\.. I can't tell you ~hen it was put there.
1)age 529 } Q. If it was put t11ere after October, 1937, it
could not bnvc affected the condition there during
the summer, could it?
A. I shouldn't think so, Mr. Nottingham.
.
Q. Now· the terrapin pen. Do you know ho'v long that has
been there?
A. No, sir, I do not.
Q. You think that affected the conditions in that creek?
A. Why I think by narrowing up that clrain,-to start with
it is a very small drain. I would say on low water it would
be not to exceed fifty yards, and on high water before the
terrapin pen 'vas put there over that point a hundred yards.
Q. Does the terrapin pen go in the drain at all t
A. I don't think clear out.
Q. I say go in it at all?
A. No, I don't think it goes iu the r.hannel.
Q. If this pen was put there in 1933 or 1934 and there was
no damage in that creek in 1934 or 1985 and the damage only
started to run in 1936 and 1937, how do you account for thi's
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not obstructing it the years of 1934 and 1935 and causing it .in
1936 and 1937?
A. Well, ~Ir. Nottinghan1, in my experience if a thing would
run to a given point and stop it looks like it must be something to return it there.
Q. Can you tell this jury any reasons in the summer of 1934
and 1935 this pen or nothing else should hurt this creek why
it should have in 1936 or 19371
A. No, sir, I couldn't. I wouldn't attempt to.
Q. Now, :Nir. Bell, you Ray you are farn1ing and planting
oysters both?
page 530 r A. Yes, sir.
Q. vVhere is your farm, lVIr. Bell?
A. Farn1 just below Oyster.
Q. On "rhat property?
·A. 'l'he ''7idgeon property formerly owned by myself and
brother.
Q. J\'[r. Bell, you say you have seen crabs frequently crawl
up poles?
A. I have.
Q. You see that terrapin pen there?
A. Yes, sir.
Q. Have you ever seen crabs come out of the ''rater to
the extent of practically lying on the side of a terrapin pen of
that kind?
A. No, sir, I have never been around a terrapin pen 1n
the summer time.
Q. Or any silnilar structure f
A. I have seen crabs crawl up on a pole.
Q. It is nothing unusual to see one or hvo crabs come out
of the water?
A. That is exactly what I mean.
Q. You don't mean you have seen eight or ten or twelve
on one pole, or large quantitie!:l climb out of the water on anything at one time 1
A. I can't remen1ber seeing anything like that.
Q. lVIr. Bell, when you saw crabs that you speak of, one or
two climbing up on poles, if you would go close to that pole
what would the crab do~
A. Frmn a. 11atural instinct would get away from you.
Q. Is that your recollection of what they would
page 531 ~ do wlwn you went close to them f
A. Yes, sir.
·
Q. You said something a bout brown oysters on the Seaside,
--

•
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Mr. Bell. Brown oysters on the seaside are nothing unusual,
are theyf
A. No, sir, I wish it was.
Q. Now, Mr. Bell, seed oysters that grow on rocks furnish
a very different situation from oysters planted out on ground
in quality don't they?
A. I don't exactly get your question, 1\ir. Nottingham.
Q. I mean it would take several times the amount of ground .
to plant oysters, tlie same number of oysters, t_hat you could
get seed oysters on a rock? Isn't that dghtf
A. Yes, we get seed oysters off a rock.
Q. I don't n1ake myself clear. What I mean is off of a small
space on a rock you can get several times the number of seed
oysters in bushels that you would plant out as planting stock.
on ground?
A. Oh, sure. We don't put them as thick on a rock. Or in
fact we.don't put them on rock, we take them off rock to transplant on planting grou11d.
Q. And you would spread them out much thinner when you
put them out 1
A. E1xactly so.
Q. On rocks they grow just like hairs on the bead almost,
don't they 1
A. Yes, sir.
,
Q. Now the thickness of planting depends on the length of
time you would leave them there· and also the size
page 532 } of the oysters, wouldn't it, ~ir. Bell¥ In other
words, if you were going to put some oysters overboard until you could get a chance to take them up to shuck
them you wouldn't want anything like the amount of ground Y
A. If it was cool weather naturally an oyster will stand
thicker planting.
Q. If you· were putting them overboard a few days until you
had an opportunity to use them you wouldn't care about
spreading them out f
A. Exactly, no.
Q. Now you speak of fattening ground up in the creek there;
that you lost right many oysters on the bats you took up
there, 1\fr. Bell. In what way did you mean that?
A. I mean they actually died on tl1e floats.
Q. They didn't discolor and turn black without dying?
A. No, sir, they just sin1ply died. What was there was in
fairly good shape, but they died.
'
Q. This ground you spoke of was the ground you all used
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for fattening ground. Which direction was that fron1 1\fr.
Steeln1an 's house, Mr. Bell¥
A. Why I ''rould say,-For fattening purposes?
Q. Yes, sir.
A. 'Ve didn't use any of that ground, lVIr. Nottingham. \Ye
just simply used it for growing. Wherever yon plant oysters
you want them to be fat.
Q. vVhich part of that ground did you refer to you put
them out for growing?
page 533 r Q. For gl'owing and fattening we used that
ground ~1r. Steelman now owns, I imagine.
Q. ""That part of it?
A. We used, I ·will say, fron1 the South point of Eyre Hall
running to about a hundred yards North following that drain
out, about Northwest.
Q. You w·c~re planting then1 below low water mark?
A. Yes, sir.
Q. Not up inside?
A. Not nbove low water. \Ve couldn't lease that land. It
was riparian rights.
Q. You don't actually know the conditiong then between
high ana low water rrlark there?
.A. Yes, sir, Dr. 1-Iennings,-he is. dead nowQ. I want what yon know.
A. \V,} bought 1tineteen or twenty acres of the ground we
owned outsjdc of Eyre Hall Creek from Dr. Hennings. He
gave us the privHege of using it.
Q. \VeU no·w 1\:[r. Steelman has testified that he has since he
has been there used a piece of ground up East of ·where his
clam housfJ is. Yon know where that sets?
A .. Yes, sir.
Q. And did you eYe1· use any of that ground up in there?
A. No, sir, I wouldn't have considered using it.
Q. He hus testified he has been using it since he has been
there and up until this last summer his oysters had done well
in there. You would .not be able to state about that one
way or the other? Is that right?
·
page 334: ~
A. I couldn't possibly see, . ~1r. Nottingham,
·
why with any degree nf certainty an oyster would
stay on top of that ~oft mud East of J\1:r. Steelman's house.
There were quite a few acres of land I could have leased at
the time, but didn't do it.
Q. YeR, sir, we have some of that same ground. But do
you deny there is ground up there he has planted in the past!
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A. ]1a~t of his house?
Q. So!1theast then.
A. Southeast n1akes it still worse. That is softer than
directly East.
Q. And yon deny there is nny ground up there Southeast-A. Of ~f.r. Steelman's clan). house~
Q. Yes.
A. I don·t deny \Yhat it is now because I haven't been up
in the creek or planted oysters there since 1919.
Q. ~Jr. Bell. isn't it recognized among people that work in
crabs and float crabs that from the first of the season until
about the 20th of July the death rate of crabs is the least during that period of Hny period of the year?
A. nfr. NoHingham, I think you have extended the time.
In fact Henrv Sn1ith tells me(~. Not what he told you.
A. r hnYe SCPJl crabs die fronl t.he 4th of Julv until the
] 5th of Scpt.c·mber the death rate ·would be the m~st.
Q. Fron1 what date?
A. P1·orr1 the 1st of July until the last of August.
Q. Now will you answer my question. Isn't it
page 535 ~ recognized among people that work in crabs that
the heaviest death rate in crabs starts about the
20th of J ulv 1
A. Not w1th the ones I talked with.
Q. vVhat was your experience?
A. :fi.Iy experience along about the first of July or from
July and August we \vould cut out. vVe would probably shed
to the 1niddle of July and then entirely cut out.
~Ir.

N ottiugham : All right, that is all.

GEORGE E·TZ,
a witness on behalf of the defendant, being first duly sworn,
testified as follows:

Bv 1\fr. ~fears:
··Q. ~fr. Etz, 'vhere do you live~
A. I 1ive below Fairvie,v, I guess.
Q. How long have you lived in this county?
A. All 1nv life.
Q. '\Vha t ·is your business?
A. I crab and plant oysters and work on the water altogether.
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· Q. How long have you been engaged in the seafood business?
A. I got laid off the railroad in 1925, I believe it was. No,
1926 in Januarv. Since that time.
Q. Have you.been exclusively in the seafood ~usiness since
that time?
A. Yes, sir.
Q. ~{r. Etz, what creek do you operate on T
A. Plantation.
page 536 ~ Q. Where is that Y
A. It is about I figure from Cape Charles going down the Bay I imagine five miles, between four and five .
. I haven't measured it, but I imagine that.
Q. Ho·w much oyster ground do you have~
A. I have 11.95 acres of my own and I got three acres of
another fellow where he clidn 't use.
Q. ~!r. Etz, have you ever had experience of having oysters
at one time fat and another time poor on the same groi.1nd?
A. Yes, sir.
Q. Can you ascertain, or could you ascertain the reason
for it?
A. No, sir. '
Q. Have you seen oyster~ of different colors 1
A. Well, I have seen them different colors, yes, sir..
Q. vVhat is the color of your oysters at the present timeT
. A. Well now I have ground where the 'vater is salt and I
h.ave ground up the head of the creek ·where it is fresh, brackish water. In brackish water the meat is yellow and the saltier
the water the whiter the meat is.
Q. Mr. Etz, if oysters become real poor 'vhat do they look
likef
A. They are liable to be any color.
Q. You say you operate up in· the head of Plantation Creek f
A. Yes, sir.
_
Q. ~1r. Etz, have you ever s~en any refuse or any material
coming out of the creek that caused the water to be different
colors, or anything of that kind Y
A. After rains, yes, sir.
page 537 ~ Q. What condition would you see?
A. Well, you see all kinds of colors in the summer. Branches come out there. It is yellow, red looking.
black, most every color.
Q. Would you see any slime on the water?
A. Yes, sir, slime· on the water.
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Q. Is there any canning· factory that leads into Plantation
Creek¥
A. No, sir, not as I know of.
.
Q. lvir. Etz, it has been testified by J\1r. Steelman that he
had planted in three acres of oyster land 2,600 bushels of
oysters. What would be the effect if you would plant on three
acres of oyster ground that ma_ny oysters 1
Ivfr. Nottingham: I think Mr. Steelman didn't state they
were planted on three acres. There was approximately three
acres there and it was ovster rock.
l\'[r. J\llapp: He testified he planted them on three acres.
The Court: fie said practically three acres.
Q. 'Vhat would you expect?
A. If I plant them on threP. acres I would expect to loose
two-thirds of then1.
Q. You would loose two-thirds of the 2,600 bushels ·f
A. Yes, sir.
Q. lvir. Etz, have you ever been in the crab business!
A. Yes, sir.
Q. Are you now in the crab business f
. .~. I sell crabs. I catch them the whole vear and sell them.
Q. Are you in the crab busii1ess as extensively
page 538 ~ as you were formerly 1
A. \V ell in 1925 and 1926 I shedded. It wasn't
1nany people buying peelers and what crabs I caught I went to
seaside and caught son1e and I shed thmn 1nyself for sale in
Cape Charles and around to different p~oplc.
Q. vYhat tin1e of the year do you continue carrying on the
crab business, throug·hout the entire season~
A. No, sir, I couldn't do it up the head of the creek. The
water con1e hot and the crabs died. I usually quit about the
25th of (June.
Q. Then in July and . .~ugustf
A. I never. did shed anv more the rest of the season.
Q. And you did that l{ntil you saw you couldn 'tf
A. I did it until people started buying peelers at these
crab l1ouRes and then I started selling· them to the crab houses.
Q. 1\fr. Etz, have you ever seen any dead fish on Plantation
Creek~

A. YeR, sir.
Q. flave you seen a nun1ber of them~
A. Well you see different morning-s,-son1e mornings you
see two or three bushels and then again you might see more or

1
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less. I know they were on the shore. The fish·hawks used to be
there around fifty or seventy-five and having a good time on
them.
· Q. Did you sec any dead fish during 1936 and 1937?
A. 1936 I did.
Q. Do you recall whether you saw them in 1937?
pag·e 539 ~ A. I don't recall. I never took no notice, because it 'vasn't nothing· to me.
Q. 1\it·. Etz, are you familiar ·with Eyre Hall Creek?
A. Well I know where it is at and that is about all. I never
worked up in there.
Q. Have you been dovln ther·e recently?
A. Yes, sir.
Q. Mr. Etz, is there any obstruction up in the head of the
creek?
A. I don't know about the head. To the mouth.
Q. Whaf obstruction is there?
A. I don't know anything about Eyre Hall Creek, but what
I can see it is a house off there, and on the outside is boarded
up something or other. I don't know what it is. I haven't
been to it. And fron1 the Shore to that house it is a foot bridge
or wharf with piling and boards and underneath that shore
is shells running from the n1ain shore out to the house in a
straight line.
Q. Jlow long a distance would you say?
A. I 'voulc} say a hunch·ed or a hundred and twenty-five
vards.
· Q. 1\fr. Etz, would you say that had any effect, those different buildings you saw there, on the ebb and flow of the tide
in and out of that creek?
A. I would.
Q. Is there any possible way for that not to affect it?
A. I don't see how it is.
Q. J\t[r. Etz, you say you have planted oysters· a number of
·
times. What is your experience of the time you
pag·e 540 ~ leave those oysters planted?
·
A. James Rivers I always plant in deep water.
Of course you loose oysters, I don't care what kind you plant,
but when I plant seasides, I can plant them around my shore,
I generally try to plant four or five hundred bushels to an
.acre and ·when I plant them if I let those oysters stay for two
years I will loose tiearly half of them. but I g-enerally try to
plant enough. I.1ike I plant them in February or March, the
next fall I go and tong these oysters up and bust them up in
buncbP-s and I replant them and I will not loose twenty per

•·
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cent. That is the way" I find seasides. Of course ;James
Rivers or singles I don't bother them. I loose some of them,
but I don't know how many.
Q. Mr. Etz, have you had any experience with any special
lot that has been left longer than that period and you got a
very small percentage of the number planted 1
A. Yes, sir-

Mr. Nottin:e:l1am: There is no evidence h~re where any of
t11ese were left except a very short time.
·
1\ir. Mapp: No evidence that they were taken up in a very
short time either.
:1\'Ir. Nottingham: Could not be taken up.
The Court: I will permit the question.
1\ir. Nottingham: We note an exception.
A. 1\{r. 1\fears, if I can explain it. Down the lower end
of my ground down Plantation it is shelled and of course
those shells .:went down and the mud kind of slewed over the
least little bit, but these shells kind of 1nade the bottom hard.'
,
I taken a sco\v load of 80 bushels seasides, (winter
page 541 } before last we had that ice
well, anyhow, the
yea1~ before that that was '34 I believe, or '35. I
planted those oysters across that middle. Well you take in
the winter of course that year they w.ere all right. They ·were
gro\ving· pretty and fat. It is dee}) water. I say "I will leave
you there". So the next fall I \\7ent there and looked at them
and they were all right, but a lot of this green salad or red
moss. They claim after they have red moss they are better,
but they had too 1nuch red moss, but I let them alone. The
freeeze up come and I stayed up the creek there about two
·weeks, if not long·er. But after that ice broke up that ice in ~.
deep water smotl1ered down and pushed down in that mud
and I can show you now I will not get one out of te.n.
Q. J\Ir. Etz, have you any interest in this suit one way or
the other?
A. No, sir. No, sir.

n'

J\1:r. J\i[ears:

Take the 'vitness.

CROSS EXAMINATION.
By 1\Ir. T. H. Nottingham:
Q·. When was it you went out on Eyre Hall Creek, l\fr. Etz~
A. Yesterclay. I didn't go in the c.reek. I stood on thel
shore.
·

0
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Q. What 'shore did you stand on~
A. I guess it is Oakland, I hnag·ine.
Q. That is ~ir. Jones' shore?
A. Yes, sir.
Q. Mr. Jones get you to go~ .
A.. 1.N ell, yes, sir.
page 542 ~ Q. flow far is that fr01n ~lr. Steelman's oyster.
ground and house f
A. Well fron1 a distance, ~Ir. Nottingham, I couldn't say
how far, but it looked like it was right across a little gut.
Q. ~t-\.pproximately how far?
A. I should say 35 to 40 yards, the ·way it looked to me. It
looked like a little sloop coming in a harbor.
Q. The slip is on the East side of Steelman 'sf
A. Yes, sir, looked like it. I was down on the point right
across in this direction frmn :Nir. Baldwin's. I guess it is
his house. I don't kno'v nothing about the houses.
Q. Who was telling you all a bout it~
A. Nobody at all.
Q. Ifow did you know it was l\1r. Steelman'·s house?
A.. Well, because I sell cl'abs to Mr. Haney Smith to the
mouth of Cherrystone and I know where l\1r. Steelman is.
Q. Have you ever been to l\1r .. Steelman's ¥
A. No, sir.
Q. Haven't been there?
A. No, sir.
Q. I-Io'v do you know about his ground?
A. I don't know anything a bout his ground. Don't know
a thing in the 'vorlcl about his ground.
Q. Do you know whether it is muddy bottom, hard bottom 1
A. Certainly don't.
Q. Don't know whether his oysters after he planted them
would sink or stay on top?
pa.g·e 543 ~
A. Coulcln 't tell you a thing. Never seen the
bottmu, only knowing where he lives and his shore
whPre he planted clams._
Q. Who showed you f
A. Nobodv. I know he had stakes off there.
0. Do von know thcv were clam stakes¥
A. No: sir. I know ~about Plantation.
·Q. Now you said about fish down there in Plantation.
A. Yes, sir.
Q. You say you have probably seen sometimes a few bushels
and sometimes less. Did von ever hear of hot ''reather killing fish 1
•
..
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.A. No, sir.
Q: It is usually some other cause for that, ~1:r. EtzY .
A. If you will let n1e explain I will tell. you my experience
about that.
Q. All right, sir.
A. You take fellows hauling seine a great lot in July and
Augv.st.
Q. And they catch them in there1
A. Let me explain, 1\Ir. Nottingham. The Lewis boys down
there haul and fish traps for the peddlers. They come in the
creek and take the good fish out. I never seen no three pound
trout or blue fish. All I seen 'vas alewives or little spot and
trash fish. When they take the good fish· out they clean out
the boat and shove these fish overboard and they drift up
on the shore. That is what killed these fish. The fish hawks
going to them.
Q. If I were to tell you these were fish (Indicating on a
picture), it has been testified that they ai·e, on
page 544 ~ that shore and all of these are fish lined up on
that shore, did you ever see anything like that?
A. I have seen fish, but I don't kno'v whether they are fish
or not.
Q. If they are fish.
A. Well, if they are, but I say I don't know, 1\Ir. Nottingham.
Q. I am asking you if they are fish, did you ever see anything like that?
·
A. We have a lot of fish hawks in there and they might clean
up a lot of tl1em before I see them.
Q. You don't see thing·s in this creek up there like you do
in this creek, do you; ::Mr. Etz? Ho,v about if these are fish,
do you ever see anything 1ike that up there?
A. I never seed notl1ing like that, if they are fish.
Q. So it is quite a few more fish here than you have seen
down tl1ere?
A. Like I sav I see them on the shore.
Q. You have· never seen the shores like that Y
A . .Some morning·s it is more than others. I never measured the fish. I never seed no good fish, ahvays see trash
fish.
Q. You say about colors of water and everythin~; down
there, after rains, you see coming down a branch·. Did you
ever see any pea hulls 7
A. No. sir.
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Q. Did you see any beans, parts of beets coming down?
A. No, sir.
Q. Did you ever see any particles of tomatoes coming
down?
.
page 545 ~
A. The only tin1es if fellows crabbing throw
one overboard.
Q. Did you ever sec the water con1ing down the color of a
beet?
A. j}fr. Nottinghan1, I can't tell you what colors, but like
I say about big· rains frorn the branches' you are liable to see
most auv color in those creeks.
Q. Tl{at isn't answering rny question.
A. It is answering, ~Ir. N otting·hain.
Q. I say did you ever see it coming· down there the color
of a beetf
A. \V ell, I couldn't say I do.
~{r.

Nottiugha1n: That is all I want to ask you.

ED,VIN ~fcJ{AY,
a witness on behalf of the defendant, being first duly sworn,
testified as follows:
By l\Ir. ~Iapp:
Q. 'Vhat is your na1ne, please~
A. Edwin l\~[cl{av·.
Q. Are you einpioyed by the G. L. Webster Co1npany, Incorporated?
A. Yes, sir.
Q. Did you at 1\fr. "\Vebster 's request, or at the request of
someone connected with the company, take certain pictures
of Eyre Hall creek, the property of l\ir. Bald,vin and l\ir.
Steeln1an there?
1.\.. Yes, sir.
Q·. "\Vhen did you take those pictures 1
A. Took them on tl1is past Saturday.
Q. liave you those pictures?
A. Yes, sir, right here.
page 546 ~ l\f.r. Quinton Nottingham: Your Honor, these
. pictures we think are taken at an angle; they
don't sho'v a fair picture •Jf the situation and 've are going
to ask your Honor.-we don't object to these if your Honor
would allow the jury to be taken down there at noon so they
can fully see the whole situation. ·

G. L. Webster Co., Inc., v. Emory J. Steelman.

431

Ed'lvin McKay.

The Court: I don't think that objection is well taken, ~fr.
N otting·lu~m. The pictures can only speak for ·what they
are.
lVlr. lVlapp: We unite in ~[r. Nottingham's request that the·
jury be taken down there.
The Court: I am not going to let the jury do down unless
I change 1ny 1nind. Each side give them all the evidence you
want right here.
Q. :VIr. 1\fcl{ay, I will as you to look at those and tell the
jury if they are pictures that you took down at Eyre Hall
Creek last Saturday.
A. Yes, these are the pictures I took.
Q. vVithout going through a lot of detail, 'vould you take
them, or did you take them all at one tide, or some at flood
tide and some at lo'v tide T
A. vVo made two trips. Took the :first set at high tide
Saturday rnorning between the hours of ten and eleven. The
second set was taken Saturday evening at low tide about five
or five-thirty, I think.
Q. l\1r. J\'IcJ{ay, do yon know·, are you familiar with that
creek and that territory there i
A. Not very much.
page 547 ~ Q. Do you l~now which is ~Ir. Baldwin's place
and which is M:r. Steehnan 's place f
A. Yes, I do happen to know that.
Q. I will ask you to state to the jury what this picture
shows¥ (Picture marked Al.)
A. That picture is showing some kind of an overhead run.
I mn not fan1iliar 'vith the construction of it. It is piling with
boards, and in the foregrol1nd is a path or oyster shells. Pichue taken at low tide.
Q. vVhat I had in mind, is that 011 lVIr. Baldwin's side or 1\fr.
Steelman's side?
A. 1\'[ r. Baldwin's side.
Q. Ancl this picture I hand you, which side does that show'?
(Picture n1arked Bl.)
A. That shows l\1:r. Baldwin's side.
Q. I hand you another picture, which side does this show? ·
{Picture nunked Cl). .
A. This is on 1\{r. Baldwin's side too.
Q. I 11and you picture marked Dl. Which side is that?
A. That is on 1\{r. Balclwin 's side.
Q. A.nd now I hand vou El. \Vhicb side is that .
...\. That is 1\fr. Baldwin's side.
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Q. FlY
A. That is on ~Ir. Baldwin's side.
Q. Can you state, do you know what that shows in that
picture Y What it is 1

A. Well I can state only because I inquired. It is a terrapin
pen.
page 548 ~ Q. Glt
A. This is 1\Ir. Baldwin's side.
Q. Hl.Y
A. This· is looking· toward Mr. Baldwin's side. This obstruction is right in the channel, I guess you would call it.
Q. ElY What is that¥
A. That is right between the two properties looking toward ~Ir. Baldwin's property.
Q. JlY What is that Y
A. That is 1\{r. Baldwin's property. I am not familiar with
this in the foreground. I don't know what it is.
Q. I\::1. What does that sho,v?
A. lVIr. ·Baldwin's property.
Q. Ll. What does that picture represent, 1\fr. l\fcl(ay?
A. That picture shows Mr. Steelman's property in the
foreground and the passageway between the houses. Mr.
Baldwin's property on the left.
Q. Ml, what does that represent?
A. It is a close up view of 1\fr. Baldwin's property taken
practically in ·the passageway.
Q. Nlf
A. I took this shot at random, simply shows this enclosure
in the front. I don't know what it is or whose it is.
Q. 01. What is that Y
A. This is taken from the shore ·pointed at the entire stretch
at low tide showing· properties of Mr. Steelman and Mr. Baldwin.
1\{r. Mapp: You gentlemen take the witness.

CROSS EXAl\fiNATION.
page 549 ~
By 1\fr. Quinton Notting-ham:
Q. 1\Ir.. l\icl{ay, here is a scale here showing the size of
this map. Will you take a paper or something and tell these
gentlemen the distance from the shore, the distance that shell
pile extends and then the dist{lnce from the end of the shell
pile over on the opposite sideY
1\Ir. 1\Iears :- You are making him your own 'vitness.
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lVIr. Nottingha1n: They are attempting· to show by that
witness therP. arP. obstructions there that shut UJl the creek.
The Court: vVhat did they show by him except the pichues~

1\Ir. 1\Iapp: Not a thing. Never asked him a question except that.

Q. You state that shows the shore line of both 1\{r. Steelman and 1\'lr. Baldwin at low water1
A. It is taken from the shore pointed toward l\1:r. Baldwin's and 1\tir. Steelman's property.
Q. And I understood you to say it represented the shore·~
A. No, sir. I took it from the shore. It shows 1\ir. Steelman's property from the shore, the houses, the passageway,
with the terrapin float in the background, and sho,vs 1\ir. Baldwin's property, the roadway or oyster shell pile, whatever
it is.
Q. You were there, l\Ir. 1\rlcl\ay, at l\fr. \Vebster 's direction to take pictures to show the true situation and at both
high and low water~ Is that correct 1
A. That is right.
page 550 ~ Q. "\Vill you look at these pictures and see if
they represent the shore line of l\fr. Steelman's
property and the oysters planted on there. (Picture shown
the 'vitness are pictures introduced hy the plaiuti~).
l\'lr. 1\Iapp: Did l\1r. 1\'lcl{ay take these pictures?
l\fr. N ottinghmn : No, but he has been there and looked
at both shore lines.
1\Ir. l\Iapp: Your Honor please, they are not in evidence.
1\Ir. Nottingham: "\Ve will show that later but ~Ir. l\icl{ay
testified he went there for the purpose. of taking pictures to
show the actual conditions there.
The Court: I don't think you have any rig·ht to cross examine hin1 except on the pictures he took. If you want to
make hiin your own witness you can do it. The pictures speak
for themselves.
1\fr. N otting·han1: I want to ask hin1 to contradict hin1 to
look at thP.se pictures, state if these pictures don't actually
show they were taken showing that shore there and show the
oysters in a very different situation from the pictures he
says show a true representation.
The Court: You can n1ake hiln vour witness.
~Ir. N otting;ham: AIJ rig·ht, sir:
1\fr. l\:[app: Those pictures haven't been introduced.
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· 1\fr. Nottingham: lVIr. l\Iapp realizes he testified he took
these pictures ~o show the true situation.
- The Court : And he put them in evidence.
~Ir. Nottingham: All right, your Honor, I will
page 551 r make him my own witness.
The Court: All right, sir.
~Ir.

Nottingham:
Q. Mr. Mcl{ay, if yon were at l\fr. Steelman's shore on low
water will you look at those pictures and tell this jury whether
or not vou think thev fairlv sho'v .the ovsters on that shore at
lQw 'vater?
..
..
..
, Mr. l\{app: "\Ve object to this.
· Mr. Nottingham: "\Ve will show later on the man that took
those pictures and when they were taken, and they do repre~ent this shore.
l\Ir. Mapp: Your Honor, they haven't done that yet.
The Court: He has put him on as his own witness.
l\Ir. 1\l[app: You can't 1nake him your own '"itness on a
paper that isn't in evidence and on a paper that isn't before
the Court. You can't introduce these pictures by him if he
is y.our own witness.
Mr. Nottingham: vVe think we can when we state to the
. Court we 'vill produce ''ritnesses to show they were taken.
The Court: I will permit you to examine him if you put
the witness on.
1\Ir. 1\fa pp : Exception noted.
Q. Will you look at those pictures, Mr. McJ{ay, and tell
whether they show oysters on those shores of Mr. Steelman's
between high and low water mark?
A. Well I wasn't on the shore at that time.· I was right in
the middle of the water on the wav out.
Q. But you could se"'e the shore?
page 552 ~ A. Not very clearly.
Q. What purpose did you g·o there for?
A. To take a picture of the property .in the center, as the
pictures reveal that I have done.
. .
Q. You mean to tell the jury you weren't interested in what
was on the shore between high and low tide and 'vere not trying· to show- that situation 1
·

The Court: You can't cross examine vonr own witness,
1\fr. Nottingham.
.. ·
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Q. You went there for the purpose of showing the true
situation of that surrounding property, didn't you, Mr. Mcl{ay?
A. I am not familiar, sir, with Eyre Hall creek. I wasn't
up until that day. I knew nothing about whose property was
\.Vhose. I shot some pictures at random.
Q. Have you those~
A.. Some of those are pictures that are included here.
Q. Now, 1\Ir. l\fcl{ay, it is not very wid~ there, if you ,were
right in the middle of the stream, to the high land on each
side, is it?
A. On water I don't know how to gage the distance. I would
say it i~ about two hundred yards wide probably.
Q. And the drain is about what part of that two hundred
vards?
· A. By the drain you mean the passageway?
Q. VVhere you can go in a boat at low water.
A. It is more to the left as you go out through there.
Q. As you are going out of the creek?
page 553 } A. Yes.
Q. That would make it closer to Mr. Steelman's
side?
i'l... Yes.
Q. Now from your observation there would you say that
those pictures fairly represent the oysters on those shores
between hig·h and low water mark as you saw it there Y •
A. I can't say as it is. These pictures are taken from
entirely different angles other than the ones I used in taking
the pictures.
Q.
you were taking one ang·le and the man that was taking those pictures was using another angle?
A. That is right, sir.

So

}.ir. Nottingham : That is all.
ROSCOE N. W ALI{ER,
a witness on behalf of the defendant, being first dulv sworn,
- ·
testified as follows:
DffiECT EXAMINATION.
By l\fr. 1\fears:
Q. l\{r. Walker, where do you reside?
A. Bavford.
Q. Is that in Northampton County?
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A. That is in N orthatnpton County.
Q. Have you any official position in Northampton County'l

A.. On the board of Supervisors fron1 ·Frnnkto\vn District.
Q. ].1:r. W alk,er, did you go down son1etin1e in 1937 with
l\{r. Frank Bell and l{emper Goffig:on, Jr., other n1e1nbers of
the Board of Supervisors, to Eyre Ifall Creek!
A. I did.
pag·e 554 ~
Q. Do you recall what tin1e that was~
A. That was in the first of July, something I
suppose about the first or second week.
Q. Did you before going down there go down to the Webster Canning Company Y
A. Yes.
Q. Do you know whether or not l\ir. vYebster tried to get
hold of 'Nlr. Baldwin at the tin1e ~
A. He did.
Q. Could you ever get hold of 1\-Ir. Baldwin Y
A. He said l~e couldn't get him.
Q. You all then went clown to Eyre Hall Cre~kf
A. Yes.
Q.· What condition did you find there f
A. It was probably around about high water and the condition was just like it was on most any other creek in the
Countv I have been on.
Q. Did you sP.e anything out of the ordinary or unusual 1
A. Nothing out of the ordinary.
Q. Did yon smell any odor, l\ir. '\Valker?
A. None.
Q. J\:fr. Walker, did you see this wallnvay built out there"?
A. vVe went out on a walkway, yes.
Q. 'rhat has shells~
A. This was a board walkway that we walked to .the house,
kind of on a point of land there, I believe.
Q. lVIr. vValker, are you in the seafood busi·
page 555 ~ ness~
A. Son1ewhat, yes.
Q. How long havP. you been in the seafood business?
A. About twenty-four or twenty-five yP-ars, I should say.
Q. How many acres of oyster ground do you rent or do
vou have?
· A. Around 265 acres.
Q. 1\fr. vValker, have you had from tinw to time different
conditions in your oysters on the same ground?
A. Yes, I have had diffm·P.nt kinds of oysters on the samt=~
ground, sometimes poor and son1etimes fat.
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Q. Have you ever had on thP. same bed one part of the bed ,
the oysters in one condition and on the other part of the bed
the oysters in another condition¥ If so tell the jury.
.A.. Well I have had some beds I guess probably half a mile
long and one end ~would be different than on the other end,
be a little fatter or some ptobably be poor.
Q. Have you had the same oyster ground one year fat and
the next year poor?
:A. Yes, I have had that condition.
Q. Have it quite frequently?
,
A. Well, you can't depend on the oyster ground, what it
is g·oing to be.
Q. Can you tell us what caused it~
A. I do not know.
Q. Have you ever been able to find anybody could g1ve
you a good reason 'vhy this condition existed Y
•
.A.. I don't think it is known why oysters are poor or why
fat.
page 556 ~
Q. 1Yfr. Walker, do you plant quite' a number
of oysters every year~
A. Yes, I plant a few each year.
Q. How many bushels do you plant to the acre~
,
A. "'\Vell for shuckinp; purposes I possibly will put between
four and five hundred bushels to the acre.
Q. Mr. Walker, if you "'ould plant on approximately three
acres 2,600 bushels what would you expect?
A. 2,600 bushels on three acres?
Q. Yes, on three acres.
A. I have found that probably they would not be quite as
fat or nice as planted thinner, and possibly they would grow
long and narrow and as a general rule. you will :find they will
not be quite as fat as planted thinner.
Q. You expect four to five hundred bushels is about what
you should plant?
·
.A. That is the way I found it, yes. I try to get about that
many.
Q. Mr. Walker, what was the condition of the weather the
day you went to J\{r. Baldwin's?
·
A. I an1 under the in1prPssion it \vas tl1at warm spell we
had the first of July.
• lVIr. ]J.[P.ars: TakP. the witness.
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CROSS EXAMINATION.
By l\Ir. Quinton Notting·ham:
Q. You say it was about hig·h "rater?
A. About the last of the flood tide, as well as I can remen1ber.
page 557 ~ Q. Now, ~Ir. ""Talker, there has been smne evidence .of a shell pile lH~re, or starting of a shell
road that Tuns out beside this bridg·e. That wasn't there
or '"~sn 't visiblP. at the time you 'vP.re there in 1936 or 1937,
was 1t¥
A. I didn't notice any shell pile at that time. It n1ay have
hP.en there, but I didn't see it.
Q. l\Ir. 'Valker, ~fr. l\Iears has asked you about the number
of bushels you plant for shucking oystP.rs, a~1d so forth. What
you do for shucking- stock and what you do on ground where
·you are growing seed on rocks is an entirely different thing,
isn't it?
A. Generally on rocks where you grow seed they come thick
and you break thmn apart and plant thP.m thinner to grow
round.
Q. They grow up thick and right up 1
A. Yes, if they gTow too thick they grow straight up.
Q. The lm1g·th of tiiue you expect to leave oysters on ground
also controls you a gTPat deal in how thick you plant them,
doesn't it J\rfr. Walker?
A. \\Tell, I P.xpect to some extent it n1ay do it.
Q. If you are putting some out this fall to have them hand)'~
and werP. ~oing· to take them up very shortly, in a few days,
you would not be as careful about planting then1 thin as if
you were going to leave them there f
.A.• I don't plant over five hundred bushels. It is about
like putting a lot of potatoes in the land. It would be about
the satne condition, ~ind you know about how they would look.
1\{r. Nottingham: That is all, l\ir. 'Valker.
page 558

~

T. W. JONES,
a witness on behalf of the defendant, being first
duly sworn, testified as follo,vs :
..
DIRECT EXAMINATION.

By 1\l[r. 1\{app:
Q. 1\t[r.•Tones, where do you live?
A. Cheri ton.
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Q. And how long l1ave you lived there?
A. 'V ell about sixty years, with the exception of five years
intermission.
Q. Do you own any property adjoining ~Ir. Emory Steelnlan 's property on Eyre Hall Creek?
A. Yes, sir.
Q. "\Vhat is the name of the property you own there?
.A. Oakland.
Q. And how long have you owned Oakland 1
.li. About 33 or 34 vears.
Q. I don't know that anyone has brought it out in the evi..
deuce. You say you live at Cheriton. About how far is
Cheriton fron1 your place on Eyre Hall Creek~
A. About two miles down the house.
Q. That is by road?
A. Yes.
Q. Have you ever lived yourself at Oakland on the creek 1
A. Never stayed there, no, but I spend right tnuch tin1e
there.
Q. \Vho lives there at this time?
.A... :rvrv son Horace.
•
Q. How long· has your son lived there?
page 559 ~ A.. I believe about 17 years.
Q. 1vir. tl ones, do you have occasion to go to
Oakland frequently and have you had occasion to go frequently during the past few years?
.l\.. Yns, sir, I have been going down there since I owned it
and long before. I go down there most every day if weather
conditions are p;ood, on the farm somewhere.
Q. You n1ean you do that at present?
A. Yes.
Q. \Vithout p;oinp: back too far, during the past ten years
could you give the jury an approxin1ate idea of the number of
timPs you p:o to Oakland, about how often you go?
A. "\Veil I have been operating down there to son1e extent
for a good many years, and the last ten years I will average
down there I suppose, well, four times a week anyhow. Not
less than that.
Q. 'iVhPn you arc down there at Oakland hon1c, about how
far is tl1e home from the water, from the Shore?
.l\.. Oh, I suppose about a hundred yards. Not more than
that.
, 0. Do you over or occasionally go clo'Vn. to the shore, down
to Eyre IIa11, the creek proper?
. .f\.. Yes, I g·o. down there, but not very often.
0

.~

.../
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Q. Would you risk an estimate or approximate how often
you have occasion or walk to the shore without any occasion~
A. Well, I don't average down the shore I suppose twice a
month, but little further along I go down there. I have some
pigs and things there. I go down there often. That is right
on the creek too.
.
Q. J\fr. Jones, have you ever had any experipage 560 ~ ence with oysters in Eyre Hall Creek?
·
A. Yes, sir.
Q. How long ago Y
A. That has been hventy-five years ago.
Q. What was your experience Y
.
-~- V\r ell, the' first lot o'f oysters I bought was 131 bushels
put on the point there, 'vhat I call Eyre Hall point. I bought
them in the spring, my brother did, and put them out and
next fall-we had good oysters when 've bought them,-and
the next winter I took them up and had wonderful success
with them. I thoug·ht I wanted to go in the oyster business.
So the next spring I bought 500 bushels, he brought me in,
and I put them out and that wasn't as larg·e oysters. I thought
I 'vould let them stay two or three years and I would do as
well as I did with the otlHws and have a good many more
oysters and I let them stay there two years and I sent a man
to look at them and see how they were getting along, the man
that worked the other oysters, and he come backQ. Not what he told you.
A. I say how I come to go down he come back and reported to me.
~{r.

Notting·ham: Don't tell what he told you.

Q. You went down.

A. I went to look.
Q. What did you find when yon went to look?

A.. I couldn't find anv ovsters.
Q. How many did you get from 500 bushels!
----~·

page
-~·

Q.

A.
Q.

A.

If I

~·ot

a bushel I never knew it. I never got any
ovsters.
561 ~ Q. l\ir. Jones, have you ever planted any there
since!
Not since.
Have you· some oyster ground on the creek?
Yes, sir.
Your relations with :N[r. Steelman pleasant¥
Yes, sir.
w

~
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Q. lEi it or not a fact that you told Mr. ~,tee~man ~e can
use yo11r oyster gro11nd if he· wants it 1
.l\.. I don·'t know whether I told hin1 or not. If I didn't he
can -p.se it. He is p~rfectly welcpme to 4ave tt. I don't know
, 'vhether I told him or not.
Q. At one time you had all the oyster ground in the creekY
~~ I think I did. I paid taxes Ql1 it fo~ twenty years or
more up until three years or more I gave It up all but three
acres of it.
Q~ Mf. tTPll~S, you recall ~bp1Jt tl1e tt~e ~~r. W~bster's ,
plant was hq.ilt at ·Pheritq11, of pourse. Go. back ten yell-rs
say. Have you noticed any ·material difference in the odors
at any time when you happened to be ·at Oakland, 'at your
son's hp!ll~ ~ Diq you noti~e ~ny material differmice in the
odors 4llring the past ten yeal.·s i:p ClH~rrysto:rc Cr~e~, ~ me~u
in Eyre Hall Creek 1
.A. Not to me, no, sir.
Q. Now abo11t how nP.ar was this piece of land yo11 say you
pB:CJ ·such good lucl{ on with 13.1 bushels ~~d such bad lqck ori
oOO bush P-Is~ About how near is that piece of lan4 to )Tipio•·y
Steehp~p. 's horpe 1
:Wir. Heath: Is that below low water markf
,

I

•

.

•

0

I

•''

A. I put them .on low water mark or deep water,
page 562 ~ or anywhere I could get at.
.
l\1r. Heath: Was ~t on f~n.teq land~

A. Yes, sir.
lVIr. H.eat4= J t~Qpgh~ t4~t :VflS pnt AF t~1e cas~?
1\fr. Mapp: I don't t1unk 1t IS.
.
.
TR-e Court: I lH'-ve a1lqwed .yq1~ all to ~pow thG effect on
the oysters plantod anywhere in the ·c~e~~ for th~ i:nupose
of. showing pollut~~?Ih o-q.t p.ot fRi: qra\V~P,g.-q. COfllp~risp~ for
the pu rppse of dam~ges.
~1.r~ ~~~P.P: 'fl~i~ was p~fore ¥r~ Webs~e~'s p1an.~ was ~he-pe
and
thinl~ we llave a pgh~ tp :sh.ow, whether ~hove or pelpw low watP,r, tlu).t 500 push~ls of oysters were P.lant~d and
hP. gqt ~lQ~e .of them j:ust :withip. ~ few yefirs· of }yhe~e Mr.
~teelman was.
·
·
r_ph~ .CQul~t: I tH-in.~ h~ s~<rp,.lq e~plaip.. Somebody might
have
.
.
.. stolen
.
. them.

''re

J

r
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Q. 1\llr. Jones, do you know what happened to the 500
bushels of oysters you planted. and clidn 't get any from Y
. .f\... No, sir.
Q. Did you find any oysters there f vVhat I am getting
at is-

l\ir. Nottingham:

Don't lead your witness, l\tfr. 1Iapp.

Q. Did the oysters die, or were they stolen f

A. l\tlost all of them were dead. I found the shells, and I
thought somebody must have stolen a lot of them too. I don't
think they could all have disappeared, but anyhow they died
and evenJ few I ever g-ot, clidn 't get any.
Q. Now how near was that piece of land to the
page 563 ~ piece of land,-to l\ir. E1nore Steelman's home
now?
_J\.. I suppose it is rig·ht across the creek. The point it is
on ~ir. Baldwin's side. I suppose a hundred yards to where
l\ir. Steeln1an 's oyster house is and how far to his house I
don't know.
Q. _.L\..bout a hundred yards to his present oyster house Y
A. I think so.
Q. Did you ever see any dead fish floating on the water?
·A. Never in that creek.
Q. Did you ever see them in any other creek~
.l\.. Yes, sir.
Q. '"11at creek 1
A. The creek just South of that. The next prong on the
other side of the farm.
Q. vVhat is the name of that?
A. B,ull's Gut.
Q. And about ho'v long ag·o was it you saw the dead fish
floating in Bull 's Gut?
.li. They were on the shore. I didn't see them floating.
Q. :How long ago was that¥
A. About thirty-nine or forty years ago.
Q. Now this Bull 's Gut Creek you are referring· to, that
is a branch of Cherrystone Creek just like Eyre Hall Creek?.
A. Yes, sir, just on the other side of the farm.
Q. ~ir. Jones, 'vhen you were there the time you are referring to you saw the dead fish floating there, about ho'v
many did- you SP.e on the shore later?
A. I boug-ht somewhere between a hundred and
page 564 f two hundred bushels fron1 Th1:r. Thompson. Ife
had n1ore than he could handle and I 'vante(t
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some SQ hauled then1 up and co1npoted then1. I don't remember what I paid him for them.
Q. You bought these dead fish up on ~Ir. Thmnpson 's shore 1
A. Yes, sir.
Q. Did you happen to ·be at your son's hon1e on Eyre Hall
Creek the day Dr. Chipman and ~Ir. Baldwin came down last
SU111IDer?
A. Yes, sir.
Q. They have testified about the dead fish that were there
that. day, as I rP.call. On which occasion did you see more
dead fish, the thne you boug·ht some for compoting or the time
Dr. Chipman and :Nir. Baldwin were there~
A. The time I bought them. There ·were plenty there then.
Q. Did you know what killed those fish you bought 1
A. No.
Q. Does anyone know?
li. I don't think so. I have never heard anyone say.
Q. lHr. "\Vebster has suggested to me that I ask you the
qw~stion if BuB's Gut is an arm of Cherrystone ·Creek. Is
that correct, or is it an arm of Eyre Hall Creek~

1\tir. Heath: You said it was an arm of Chcrrystone Creek.

A.. · Bull 's Gut is right on the other side of this farm. I
don't believe that empties into Eyre Hall Creel:.
Q. 1vfr. J onP.s, I think it would help make it plainer to the
jury. Are you familiar with this plat that JVIr. Badger
1nade~

A. Yes, sir.
Q. There is Eyre Hall Creek.
Creek on that plat?

pag-e 565

Can you show Bull 's Gut

~

l\Ir. Nottingham: 'Ve don't think after the
witness told you he didn't think it emptied into
Eyre Hall you should take your pencil and point out.
1\Ir. lVIapp: I know you are not going to indicate to the
jury that I touched anything but Eyre Hall Creek. I don't
know myself where it empties.

~

A. ~fy recollection I don't believe it empties into Eyre
Ifall Creek.
Q·. T..iOok at that and see if that will clear the question to
you one way or the other, 1\{r. Jones?
· A. What is this right here?
·

4~4

~"HP:t!~:pie C01~1!t' of App~al~ pf V~~gini~

f· W. c[one$.
The Court: I dpn 't tllink you can point op.t. You can ~4ow
him Eyre .Hall Creek.
Q. About how far was this spot, this Bull 's Gqt Creek wll~re
ypp. s~w t:P.e dead fish, about bow far wa.s that from 1\ir. Erp.pry
Steel111~:P. 's pres~nt home ~s the c~~ow fii~s 1
A. What is that, Mr. 1\1app1
Q. About how far was it where· you got tho~e fish you
l)ought that time, a.bout how far w~s tha.t frol!l-1\ir. SteeliQ.~n's
present home lilre t4e crow fli~s'
1;.. I suppose it is rig·bt on the oth~f ~ii{e.
Q. ~t\.bout how f~I! is tlJp.t1
.
4,. · 04, _possibly frop1 tl1e ~ eely place over there,. I sunppse
about five or six· h-qndred yards from the Weely place on the
other side of the farm.
·
Q. 1\ir. Jones, for the benefit of the jury, whic4 is pe~rer
the 111-0"J.Jth of the bra:Q.Gh, llanpy's BI~an,c4, tP.e St~ehnan p~pp
erty or O~klanq, y()ur farm?
A. rVJ1ich is :p.~a.rer, the mouth 1
page 566 ~
Q. Of Ji~pby's Era~J-~4, that is rig·ht~
A. You don't ntean the mouth of the creek T
Q~ No, tlw 111-0"Q.th of the J>ra:Q.~h.
A. I am closer by it.
Q~ Wpi.cp is nearer t}}~ IP~P.th of ~.anby 's bt:anch, your
place or 1\tir. Bal4w~u 's pl~~e?
A~ I am, I thin)_{.
1\!Ir. Mapp: You gentlen1en take the witness.

By Mr. T. H. Nottingham:
.
·Q. 1\{r. J one&, your .experienc.e ip. the oyster business kind
pf remind& m,e of on.e I had with ¥r. Addison a year or two
ago. We pl~nt.ed som~ oysters t~gether-_
Mr. 1\f~pp: Then~ j~ nobo.d¥ in this ,cou.nty I w.ould rather
hear tell a joke than 1\:fr. N ottj;ngh~Jn, but I am going to ask
hhn to tell me later.
·
·Tpe Cour.t: D.on 't tell any exp,erie;nce to the jury.
Q. ~~r~ Jop.es, l~aye you }1ad a~JY exp_erj.ence with clams and
oysters in your creek up th.ere o~~ b~.clr of your farm in Eyre
Hall Creek since your son has beeJJ living there, and more especially during· 1936 and 1937 ¥
·

----
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A. No, sir.
Q. You don't know what the condition has been in any of
that creek1
A. No, sir.
Q. Have you ever heard your son say whether clams were
. good or bad in that creek and whether or not they
page 567 ~ were fit to eat 1
A. No, sir, never did.
Q. Now, as a n1atter of fact, to refresh your memory, the
entrance' of Eyre Hall Creek g·oes right into Cherrystone
Creek proper?
·
A. Yes.
Q. And then around to the Kincl place. Is Bull's Gut on
this map?
A. I don't believe so.
Q. Have you ~ver seen any quantity of dead fish in that
creek except that one tin1e you refer to 1
A., No, sir, that is the only big· quantity of fish I ever saw.
Q. Did you ever hear of .fish, any seafood, being killed by
hot weather alone without some contributing cause f
A. Ever hear of what?
Q. Ever hear of fish or other seafood being killed by hot
weather alone without some other contributing cause? Will
or not hot weather kill :fish 1
A. I only know about fifteen years ago there was a big lot
of fish come to Atlantic City and they couldn't bathe there
on account of dead fish.
Q. That doesn't answer n1y question. Do you think hot
weather alone will kill fish?
A. I don't know, sir.
Q. ·Never heard of it in your life?
A. I don't know what killed them.
Q. 1\fr. Jones, ·did you ever hear about the time you were
talking about a boat load of quicksilver of some kind of
·
chemical being sunk in the Bay around Cherrypage 568 ~ stone Creek·~
6

1\Ir. 1\fears: This isn't cross examination.
l\1r. Nottingham: · Certainly it is.
Q. Did you ever hear abqut that time of any such load of
quicksilver or .some so)·t of chemical that would be harmful to aquatic life being lost or wrecked 1
A. No, sir, never heard of it.
Q. Now you say about the odors, 1\tir. Jones, that you ex-

~
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sn~ith

lJ'ilson.

perienced there. You say it has been bad or not bad around
your property down there 1
·
A. I n~ver sn1elled anything there, Mr. Nottingham, since
I haYe been going down there.
Q. Never even in 1936 or 1937 t
A. No, I never stnelled it then because I ·wasn't there n1uch
to smell it.
Q. You have been in the court room practically since this
case has been going on 1
A. Yes, sir.
Q. I guess we have put on 20 or 25 witnesses that testified
about it.
A. Yes, sir.
Q: You have no reason to think about it1
A. I have no doubt in the world but what there is a smell
there. ·
Q. And particularly in 1936 and 19371
A. I don't know.
Q. You ride the road pretty frequently since 1\{r. \Vebster
has had his factory"/
page 569 ~ A. Yes.
Q. Have you ever smelled the odor on the highway in the canning season?
A. Yes, sir, I have sntelled it.
Q. Is it very had?
A. It doesn't appear so bad to n1e. I don't stay in it long.
~Ir.

Nottingham:

That is all.

l\L S:NIITH \'TILSON,
a witness on behalf of the defendant, being first duly sworn,
testified as follows:
DIRECT EXA1\IIINATION.

By 1\{r. Mears :
Q. Mr. Wilson, 'vhere do you reside7
A. Cheriton.
Q. You have a home on l(ing's Creek?
A. Yes, sir.
Q. ~fr. Wilson, do you own any real estate over in the area
of the G. L. Webster .Company1
A. Yes.
Q. \Vhat real estate do you O\Vn oyer there and the locationst
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~

A. I own a couple of fanns.
Q. How is that looated in cmnparison to the canning company?
A. It is just south of the canning company property adjoining the station crossroad.
..
Q. ~Ir. Wilson, what business are you in at the present
timef
A. Farming.
Q. Ifave any other business?
page 570 } .A.. Truck packages.
Q. How long· have you lived in the vicinity
where you now live in the neighborhood of Cheriton¥
A. ~Iy whole life, with the exception of five years.
Q. Do you recall when the vVebster Canning ·Company
can1e down on its present location?
.l\. Yes, sir.
Q. Are you familiar, l\:Ir. 'Vilson, with the direction of the
drainage from the Webster Canning ·Company, whether it
is to the cast or to the 'vest~
A.' To the west.
Q. Is there considerable area in that immediate vicinity
that the natural drainage is to the west the same way the
canning company drains?
A. About two-thirds of my farm at ·Cheriton drains west
east of the railroad and n1v father's estate about two-fifths
of that. J.VIy brother south~ of that all of his. 1\tfy brother's
farm north of 'Vebster drains west and the Dalby property
drains west. In other words, the lands west from the seaside
crossroad at Cobbs Station west.
Q. Are you familiar with the drainage just in a g·eneral
way frmn the vVcbster Canning Company out in Eyre Hall
Creek?
A. Yes.
Q. Do you ln1ow 'vhether that for a number of years the
drainage has been about as it is at the present time¥
A. The smne thing.
Q. Have you for years back watered horses and things of
that kind in that stream ?
page 571 ~ A. In what stream¥
Q. The drainage that goes through near the
highway.
A. The hig-hway, oh, yes. That used to be water just like
all other branches along the line.
Q. lias that been a running stream eyer since you have
known it?
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III. Srnith Wilson.
A. Yes.
Q. What part of l{ing's Creek do you have your present
home on¥
.
A. You might say very near to the head of it.
Q. Did you during· the year 1937 see any dead fish on that
creekY
A. Yes, right many at one time.
Q. What time was that¥
A. July or A.ugust. I just don't know the time.
Q. ~Ir. Wilson, what ldnd of fish were theyY
A. Oh, alewives.
Q. How many would you say you saw? Just give the jury
some idea. I don't mean in numbers. Was it a quantity of
them, or a few Y
A. Well,Q. Do you know what killed them Y
A. No, sir.
Q. How would they finally get away Y
A. Drift out and others the gulls. What called my attention to them first the gulls were eating them and they drifted
out and laid on the shore until the buzzards ate them. Q. How long- would they remain on your shore?
pag·e 572 ~ A. I imagine up in the g-rass several days.
Q. Mr. 'Vilson, you testified a n1inute ago you
were familiar with the drainage through which the Webster
Canning Company drains. Can you tell the jury about how
many acres in your opinion is drained into the drainage line
that finally goes into Eyre .Hall Creek through the several
ditches that finally lead into Eyre Hall Creek into which the
Webster Canning Company drainage also goes 1
A. Well about half of 1ny present farm, the Upshur farm,
the Rolley farm, around 1,500 acres I would say. I think it
drains from Cobbs crossroad, Eyre Hall crossroad going into
Eyre Hall g·ates. I think practically all that water comes
south from John N'otting·ham and into Eyre Hall Creek In
fact, that is the way we carried it when I was on the Road
Board.
Q. Mr. Wilson, have you been across this stream recently,
this branch recently 1
A. I was down there last fall.
Q.. Did you see any difference in that in what you have seen
in years past?
A. No.
Q. How long was it before that you were in there, Mr.
Wilson¥·
A. I don't kno"r.· Smnetime.

r

~

·\
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M. Smith J.Vilson.
Q. Approximately how n1any years Y
A. I couldn't tell you to save my life. Why I was there
this time I went to 1\{r. Jesse Nottingham's, who owns a little ,
lot on the branch.
Q. Would yo"Q. say, l\fr. Wilson, eight or ten years ago?
A. I wouldn't like to say. I don't know.
page 573 ~ lVIr. J\.fapp: Take the witness.

\

CROSS EXAMINATION.
By Mr. ·Quinton .Nottingham:
Q. J\fr. Wilson, this once that you saw all these fish you
are speaking· of. Is that the only time you have seen them T
A. Only time I have seen them, yes.
Q. Do you know whether or not they were killed in the creek
or came in with the tide, or ho'\\r they got in there f
A. Don't know.
Q. Haven't you in the last two summers been on ~Ir. Emory
Steelman's dock and seen the terrible condition of this waterY
A. I seen the fish down there. He showed them to me in
the grass.
Q. Did you. also see the color of the water and the odor of
it?
A. No.
Q. You didn't?
A. No, never noticed it.
Q. Now, :Mr. vVilson, you approximated 1,500 acres that
you say drained into Eyre Hall Creek. That same 1,500 acres
has been draining· in there pr~ctically all the time, hasn't itT
A. Yes, indeed.
Q. There are no additions to that so far as you know, except what has been put in there in the form of addition by
what water used in an unnatural way of in washing and so
forth of the \V ebster Canning ·Company. That is correct,
isn't it?
A. That is all I know of.
Q. Now, 1\tir. \Vilson, maybe you remember back
page 574 ~ before I do, but wasn't Mill Hill, where we used
to stop and give horses 'vater, rather than Hanby's Branch?
A. Hanby's Branch, Mill Hill and Deep Branch all three.
Q. Well which would you say was the larger of the two
branches, Mill Hill or Hanby's Branch Y
A. Hanby's Branch drains more territory, more water.
Q. If only 1,500 acres drains ·~n your opinion into that Eyre
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111. Bmith l'Vilson. ·
Hall Creek, how many acres would you say 'vere in Eyre Hall,
JVI:r. John Nottingha1n's property, :Nir. Bill Upshur's property,
~1:r. J:'ones' property, the property on both sides of the creek
there; l\tir. Wilson f
A. On both sides of the .creek?
Q. Frmn the road west how much acreage would you say
drained into that creek~
·
A. \Vest of the railroad?
Q. vVest of the County Road?
A. I don't think all of Eyre Hall drains into this creek.
Son1e g·oes into Eyreville Creek, I imagine. I an1 not acquainted with the drainage there, but I am on the main highway. John N ottinghan1, all of his drains there.
Q. \¥hen you told J\£r. l\1cars 1,500 acres in your opinion.
drained into there how n1any were you .estimating of Eyre
Hall drained in there at that time 1
A. I would say probably half of it.
Q. And about what acreage would you estimate that is, Mr.
Wilson?
A. Eyre Hall I irnagine has 400 acres.
Q. So you would say about 200 acres of that 1
page .575 ~ 1\... Yes.
Q. How nnlCh acreage of .John Nottingham's?
.A.. John N ottinghan1 has around 150 acres, I 'voulcl say,
woods land and all. This is approximate. I an1 only guessing at it.
Q. I know that. \Veil now all of the rest of Eyre Hall
that doesn't d1·ain into IIanby's Branch would drain into ~Ell
Hill?
A. No, sir. Eyre Hall would drain into Eyreville Creek.
It is a different branch.
Q. Doesn't l\tfill IIill run jnto Eyreville Creek like Hanby's
Branch does into Eyre Hall?
.A.. It is a little drain after you pass ·Cobbs crossroad which
drains into that branch between where Lewis lived and Evrc
Hall.
~
Q. How much would you say it is of Eyre Hall between
that and ~fill Hill that drains into this f
A. I say around 200 acres.
Q. Now, IV[r. Wilson, 1935 do yon recall whether or not
there was any bad odor when you rode by or over Hanby's
Branch~

.A.. At times you would smell it, yes, sir.
Q. I-Iad that existed for some number of years!
A. I think so.

I

G. L. Webster Co., Inc., v. Emo·ry J. Steelman.

451

111. 81nith Wilson.
Q. Have you noticed a decrease in that odor in 1937?
A. Why I haven't detected it any since 1937.

Mr. Mapp: vVhat was that answer, Mr. Wilson~
A. I haven't detected any. I haven't smelled any.
Mr. :Niapp: Since 1937 ~

A. Not since

1937.

pag·e 576 ~ 1\fr. Nottinghmn:
Q. One second. The question I asked you was
if that odor decreased in 1937.
A. I couldn't tell you whether it did or not.
Q. In 1937 did it smell to you like it had in past years, or
worse or better 1
A. I don't recall.
By :Nir. ,1\fears:
Q. Do you recall there was any difference in the years Y
A. Did not.
Q. 1\{r. Wilson, did you say you sn1elled no odor when you
weilt to 1\fr. Steelman's Y
A. I did not.
Q. 1-Ir. "\Vilson, you also said you saw fish]\fr. l\rfapp: This is something- he brought out about dead
fisl1 that we didn't ask hin1 on direct examination.

Q. 1\rfr. Wilson, how did the number of fish you saw down
at your place compare with tJle number of fish you saw at
:Nir. Steeln1an 's on that occasion~
A. It was nothing to compare what it was on the creek I
live on.
Q. You 1nean there ·were many n1ore in your creek than you
SR\V at Mr. Steelman's ¥
A. Yes.
1\Ir. l\fears: That is all.
1\fr. Nottingham: Just one question, ~Ir. Wilson. To refresh your memory didn't l\fr. Steelman call your
page 577 ~ distinct attention to the odors when you were on
his dock'
. A. No, he told me I oug·ht to have been there in the morning and seen those dead fish. He said there is some in the
grass now.
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J. K. Goates.
Q. And he didn't call your attention to the odors in the
creek?
A. No, he did not. He told me about the dead fish, in fact
showed. th~m to me over in the grass.

lVIr. Nottingham: That is all.

J. IC COATES,
a witness on behalf of the defendant, being first duly sworn,
testified as follows:
·
DIRECT EXAMINATION.
By I\fr. ~{app:
.
Q. I\fr. Coates, will you please state your name, that is your
initials'
A. J. J{.
Q. And where do you live now Y
A. I am on the Western Shore.
Q. How long· have you lived there?
· A. Five years.
Q. And you ever live in Northampton County¥
A. Once, yes, sir.
Q. About how long1
A. About thirty-five years, I think.
Q: As a matter of fact, Mr. Coates, you at one time owned·
Vaucluse?
A. Yes, and sold it to Mr. Polk.
Q. Have you ever been in the oyster business T
pag·e 578 }- ·A. ],orty years of my life, or a little over.
Q. Have .you planted oysters?
A. Planted oysters, tonged oysters, dredged .oysters, sold
oysters and bought oysters.
Q. And I take it you ate some too Y
A. A many a one, and a good one at that.
Q. I\fr. Coates, have you ever had any catastrophe to happen to your oysters or had them die without being able to ex.
·
plain it?
A. Yes, ·Captain Dick Armstrong and I planted oysters to-gether. We planted between 400 and 500 bushels and had nice
ground. It is nice ground and we were to work on those oysters. If we got one bushel out of ten we 'vould be lucky.
Q; ·Could either of you or anyone else explain what happened to them Y
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J. K. Coates.
A. No, sir. All I know they died and that is all any other
man knows in the oyster business.
Q. Is that a very rare thing, once in forty years, or does
it happen frequently that oysters die without being able to
explain it~
A. T~hey die, J\IIr. 1\tiapp, frequently. You can g·o down on
my shore where I cull off,-Let me explain n1yself. I handle
my oysters different from most anybody. I never cull off a
boat full of oysters and scatter on n1y ground, because that
does injury to the ground. I have a place to cull off little
ones one place and selects another. There are my shells right
Qn my shore for any man to see. I went to James River. and
boug·ht 2,000 bushels James Rivers myself. I commenced
working· over those things in the fall. I made one .
.
page 579 ~ shipment. · 'vVe had that freeze and after that
freeze was over I caught· one shipment and ·when
I went to take them up the ovsters were out of the shells and
in a week's time those shells on the ground/ were just as black
as your coat. They just smothered, or something or other.
What killed them I don't know.
Q. You s~y the oysters 'vere out of the shells. What do
.
you mean by that~ · ·
A. They were dead, give up. They were just dying. ·
Q.. !1:r. Coates, what has been your experience, if any, with
planting oysters that have been condemned. What I mean is,
you take an oyster that is in territory that they cannot be
sold for food purposes and can be sold for planting purposes?
A. I never planted but one lot in my life of those and
planted them for J\{r. J. B. ,Jones in Cherrystone. I never
will forget it.
Mr. Nottingham: If he just planted one time I don't think
that is a fair criticisn1, because it has been testified under
ordinary condition it helps them.
The Court: All of the other gentlemen have testified fro1n
their own experience.
Mr. 1\.fapp: . That is all we are asking for.

Q. vVhat was your experience with that 2,000 bushels of
condemned oysters you planted Y
A. I lost over two-thirds of them.
Q. ·~Could yon explain it 1
A. All I know is thev are dead, that is all.
Q. 1\tir. Coates, some of the witnesses have tes~ifiecl that the
w
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J. K. Coa.tes.
oysters in question here of :n:Ir. Steelman's at
thnes were green or yellow or brown or black.
Have you eyer seen oysters with any of those
varying colors 1
A. I have seen thmn green. I have seen them red. I have
seen then1 yellow. I can go on the seaside today and find all
of the yellow oysters you want.
Q. Is there anything unusual about that~
A. In certain places on the seaside they are yellow all the
time. You can find theru all the thue, because I have worked
for enoug·h to know, but I will tell you where they grow them,
at J\fockhon and right under those Cedar stutnps.
page 580

~

1\tir. l\Jiapp:

You gentlmnen take the witness.
·CROSS EXAl\JIINATION.

By 1\Jir. Quinton N ottinghmn:
.
Q. :1\fr. Coates, you know anything about I-Iampton Bar?
A. I have run oysters in I-Ian1pton Bar. That is all I kno,v,
:Nir. Nottinghmn.
Q, Every bed of llan1pton Bar is taken up and kept planted
even though people have to go to the additional expense of
taking· thmn up and planting them on other grounds before
thev can use then1 ~
A. I think thev do not. They didn't when I used to run
from there.
·
Q. \Vhen you speak of a green oyster you n1ean gTeen
color7
A. Green gill.
Q. \Vhen you say about the different colors of any you
have seen you are referring· to the gill of the oyster?
A. The red oyster I an1 referring to is Poton1ac Rivers.
The whole boclv is red.
Q. Have you ever seen any of them red in these
page 581 ~
waters here?
A. No. Even the liquor is red.
Q. The oysters in these waters, 1\fr. Coates, that we speak
,
of being green you are referring to the gill?
A. Absolutely.
Q. And the yello,v, as you said a minute ago a man can
go on seaside and find yellow oysters?
A. Yes. You can go up in the reeds there "\vhere they J~·l,'o,v.
oysters and you can find them yellow in there.
. ·
Q. But we are talking· about on bayside in open ground.
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N. L. Corbin.

A. I never seen a green oyster in the Rappahannock or a
green one in J a1nes River in n1y life, but I have seen them
red.
Q. About in Cherrystone, how about those?
A. No, sir, never seen no red oysters iu Cherrystone.
Q. I-I ow about Hungers?
A. No, sir, never seen no red oysters in Hungers. Nothing but good oysters grown in either creek, Hungers or Cherrystone either. Gentlen1en, let me ask a question. You all
speaking of those dead fish. I haven't heard a man explain
anything about those dead fish. I will tell you I don't know
\vhat time of year it was they were seen, but I have been
across the Bay when the purse net catch was s1nall :fish and
catch nothing· but alewives and small fish and those fish are
upset and that is ho\v they come on the shore.
Q. :Wir. Coates, you never have seen fish come in these
waters and the hot weather kill them, have you?
A. No, sir, I never have.
Q. Though we do know· just like you say that a
page 582 ~ lot of fish that co1ne in are dun1ped out of these
purse nets all the time. They would come in the
creek on a flood tide, wouldn :t they 1
A. Certainly con1e in with the tide.
l\fr. Nottingham: That is all.
N. L. CORBIN,
a witness on behalf of the defendant, being first duly sworn,
testified as follows:

DIRECT

EXA~IINATIO.N.

Bv !fr. lVIears:
·Q. ~fr. Corbin, state your name?
A. N. L. Corbin.
Q. 1Vhere do you reside nO\\r1
A. 1Iattawon1an Creek.
Q. What is your business, 1\'Ir. Corbin 1
A. I a1n in the oyster business.
Q. How long have you been in the oyster business f
A. Fourteen years.
Q. Has your entire time in business been in lVIattawoman
Creek1
A. Yes, sir.
Q. Have you also been in the crab business 7
A. A little, not much.

\
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N·. L. Cot·bin.
Q. When did you last have some crabs V
A. Last summer.
Q. Have you been in the crab busin~ss for a number of
years¥
A ..Not very long, four or five years.
Q. What is your experience in the raising of crabs during
hot weather?
l\.. Well they die pretty fast in the hot weather.
page 583 ~ Q. }\lfr. Corbin, what period do you have the
highest mortality in crabs Y

Mr. Heath: He just said they die in hot weather.
hasn't said they have any highest Inortality.

He

A. July and August.
Q. Where do you have your floats?
A. I had them next the shore until the death rate was so
bad. I had to move them out.
Q. Where did you move them Y
A. Out in the running· water.
Q. How deep 'va ter did you put them in T
A. I judge about four feet on low water.
Q. How deep on high water?
A. About six or six and a half.
Q. N o,v, Mr. Corbin, ho'v many acres of oyster g-round do
you have?
A. 112.
Q. All on 1fattawoman Creek T
A. No, sir, some on Hung·ers.
Q. What has been the condition of your oysters the past
season?
·
A. Well, the oysters we had up the creek on flats have been
extra fat, but on the beds hasn't been very. much.
].fr. Heath: Yon mean below low water mark?
A. Yes, sir.
Q. !fr. Corbin, is it your experience,-What is your experience in the growing of oysters as to their conpage 584 ~ dition from year to year?
A. Well, we can't have them fat ahvays. We
l1ave them fat one year and then poor several years.
Q. One year one piece of ground 'vill have them fat and
tl1e next year have them poorf

.A
r

G. L. Webster ·Co., Inc., v. Emory J. Steelman.

457

N. L. Om·bin.
A. Mr. !tiears, I couldn't tell that, because we only had
fat oysters about two years in fourteen. The balance of them
hasn't been so fat.
Q. Do you know.of anybody can tell you why some years
they are fat and some years poor?
A. No, sir.
Q. lVIr. Corbin, how many bushels do you 'ordinarily plant
to the acre?
A. Not over five hundred.
Q. What effect would it have on planting them thicker'?
A. I think the under ones would smother and the upper
ones would grow in bad shape.
J\{r. 1vfears: Take the witness.
CROSS EXAJ\IINATION.

By lVIr. Quinton Nottingham:
Q. Mr. Corbin, five to six hundred bushels?
A. Not over five hundred.
Q. What size oysters would that beY
A.. That 'vould be very small oysters.
Q. I-Iave you ever had any oyster rocks where you put out
shells?
A. Yes, sir.
page 585 ~ Q. They grow on there many many times as
thick as they do where you pla~t them out?
A. Yes, sir.
Q. Though your oysters are not as ~at as you might like
to have them they have been very readily saleable?
A. Only the ones we had on the flats have been in nice
shape, but the others had no regularity to them.
Q. Don't you hat moRt all of them before you sell them 1
A .. Yes, sir, we have.
Q. And that is true of your land?
A. Yes, sir,-! don't kno"T a bout that. Other people have
had them fat on there, but we don't seem to have them.
.Q. But that has been your ·experience1
A. Yes, sir.
J\{r. N ottingl1am: That is all.
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SEYlV~OUR

LEvVIS,

a witness on behalf of the defendant, being first duly sworn,
testified as follows :

DIRECT EXA:MTNATION.
By

~Ir.

J\llapp:

Q. Mr. Le,vis, where do you live¥
A. Cheriton.
Q. IIow long you lived there, l\Ir. Le)'ris?
A. 33 years.
.
Q. Do you do any hunting¥

A. Yes, sir.
Q. Have you ever had occasion to g-o in Hanby"s

page 586

~ Branch~~

A. Yes, sir.
Q. About how frequently would you say you had occasion

to go in that branch f
A. vVell, two or three thnes a year at least.
Q. How long· has that been you have been going there two
or three times a vear ~
A. I suppose eight or ten years .
. Q. W11at do you hunt¥
A. R·abbits.
Q. lVIr. Lewis, did you hunt therQ last year?
A. Yes, sir.
Q. Rmnember how 1nany tin1es you were there last year?
A. I don't think I went in there last year but once.
Q. About when was that, if you remember?
A. I should say around the last of the year or first of this
vear.
·
~ Q. In hunting Hanby's Branch do you hunt both sides of
the main part of the state high,vay or just one?
A. Well I hunted on the west side this year, but didn't go
·to the north of it. I was to the south side.
Q. Did you hunt the other side too, east of the main state
highway?
A. Not this year.
Q. Have you hunted that in previous years?
A. Yes.
Q. Do you remem])er the last time you hunted that?
A. I think it was about '35.
page 587 ~ Q. In hunting the branch this year did you see
any n1aterial difference in the drain throug·h there
than what it has been for the last eight or ten years!
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S ey1no'ltr Lewis.

A. Well what I saw was that it had been cleaned out and
took on 1nore of a ditch shape than usual.
Q. Did you see any way in the difference of the freedorn
with which the water was draining in there to Eyre Hall than
eight or ten years ago?
A. Do you mean in the speed of it~
Q. Yes, sir.
A. I should say it was draining a little faster.
Q. When you first hunted in there eight or ten years ago
'vas that a free running branch or ditch on to Eyre Hall
Creek?
A. Ran on there like you expect in places where it was
~topped up by a little dam.
Q. But your earliest recollection that has been a free running stream?
~fr.

Nottingham: Don't lead him.
The Court: I think your objection is well taken.
1Ir. l\fapp: You gentlemen take the witness.

CROSS EXAl\tiiNATION.

By ~Ir. Quinton Nottinghan1:
Q. This branch prior to the tin1e it:Mr. l\fapp:
one thing.

1\fr.

Just one minute, :hir. Nottingham.

I forg·ot

~fa pp :

Q. I think you said the last time yon recall going east of the County road was in 1935?
A. Yes.
Q. When you were tl1ere in 1935 east of the County road
'vas that a free running branch or stream at that time 'vhen
von 'vere there then?
· A. It was except like I told you, the thing·s had made a dam.
It would run freely and at places would stop.
Q. And all your hunting was, in the late fall or winter
months?
A. Yes.
:.Mr. ~fapp: Take the witness.
:Nlr. N otting·hmn Contd:
Q. You don't kno'v how clean this was kept during the summer of 1937?
page 588

~
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JJi. L. Hopkins.
A. No, sir.
Q. When you were hunting there some years ago this
branch ran then along about like other branches run?
A. Yes. It was a little low bottom in there like all the rest
had.
Q. And the branch follow·ed the drain through that bottom
like any other branch f
A. Yes, sir.
Mr. Notting-ham:

That is all.

page 589 ~

~L L. H.OPKINS,
.
a witness on behalf of the defendant, being first
duly sworn, testified as follows :
DIRI~C.T

EXAl\1TNATION.

By Mr. '1\{ears :
Q. }'Jr. Hopkins, did you g·o down to Mr. Steelman's last
summer~ I will ask you first, you reside at Cheriton Y
A. Yes.
Q. How long have you lived in Northampton?
.A. Since the war, about nineteen years.
Q. You know where l\Ir. Steelman lives Y
A. Yes, sir.
,
Q. Did you go down there any time last summerY
A. Yes, sir, two or three times.
Q. What did you g-o for, l\fr. Hopkins 1
A. I went down there a couple of times and went out fishing from his place.
Q. Do you know what month that was?
A. I think sometime in July.
Q. Did you smell any odor there at that time?
A. ·No, sir.
· Q. Did you see any dead fish at the time? .
A. No, sir.
Q. 1Yir. IIopkins, do you hunt during the hunting season Y
A. Have for the last six or seven years.
Q. Are you familiar with the branch there that leads
through which the Webster Canning ·Company drains~
A. I an1 from the railroad track probably down
page 590 ~ to back of l\ir. Hanby's property. I don't go down
in that marsh.
Q. 'When were you hunting in there, Mr._ Hopkins Y
A. I should say six or seven years ago.
·
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A1. L. Hopkins.
Q. 'Vhen were you last in there 1

A. Aro~nd Christmas last year.
Q. Did you see any material difference in the run of the
strea1n down there now as you saw it six or seven years ago 1
A. No, sir.
Mr. Mears: Take the witness.
CROSS

'EXAl\1:INATIO~.

By. l\ir. T. H. Nottingham:
Q. ::Mr. Hopkins "\Vas your attention called to the stream
at all?
A. Going- back and forwards across stepped into it one
day. Got a little deep in some mud on the other side.
Q. How long ago 'vas that?
A. I don't know whether this year or last year.
Q. Which side'?
A. Either side when you step off and when it is deep.
Q. You mean on either side of the ditch¥
A. It is n1ucky on either side of the drain.
Q. Before 1936 it was kind of wet in that bran-ch, wasn't

it?

A. vV ell, it never was wet onlv right around the edges of
the drain.
Q. Did you ever go there in the summer time when Mr.
Webster's factory was running?
·
·
A. If I did I -don't remember.
Q. Has that ditch been materially changed and
pag·e 591 ~ -cleaned out and opened up since you first started
· hun.ting- in there six or seven years ago?
A. I can't say it has been materially done. It has been
kept cleaned out once a year. Sometime in the fall of the
year there would be trash in it.
Q. Then you tell that jury the condition of that branch the
last winte1~ and. that drainage isn't very much larger and
the flow of water very much freer than six or seven years
agof
A. I don't think it is any larg-er to amount to ·anything.
The ditch I g·o back and forwards in is only three or four feet.
I have jumped across it every year I have been up there.
Q. As a matter of fact, isn't the old drain of the branch
different from this ditch?
A~ If it is I have never noticed it.
Q. You haven't notieed it?
N

""
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!JJ. C. Balla·rd.

A.
Q.
A.
Q.
A.
Q.
A.

No, sir.
Ever ride along by the 1·ocle over it prior tq 1937 ~
Yes.
Sn1ell any odor, any bad odor?
Yes, sir.
Sn1ell the san1e odor last year?
Yes, sir.
Q. Just as bad as it was in years previous?
A. It smelled about the same to me one year as it did
others.
lVIr. Nottingham:

page 59·2

~

That is all.

Note: Adjourned until 1:30 P. l\L
N-OON RECESS.

Note: 1\fet pursuant to adjournment. San1e parties present as heretofore noted.

1I. C. BALLARD,
a witness on behalf of the defendant, being· first duly sworn,
testified as follows:

DIRECT EXA1\fiNATION.
By 1\tir. 1\{app:
Q. l\fr. Ballard, where do you reside?
A. \Villis Wharf, Virginia.
Q. Ho'v many years have you resided at vVillis Wharf?
A. Came there in 1904.
'
Q. vVhat business arc you engaged in at Willis \VharfY
A. In the seafood business, the fish business, clam business, oyster business and crab business, and store business.
Q. Is your operation there an individual operation or a
corporation!
·
A. Corporation.
Q. Is it a general corporation, or what 've call a closed
corporation!
A. It is a closed corporation.
Q. Owned by your brothers and yourself, is it not?
A. Yes, sir.
Q. What position do you hold in that corporation 1
A. Secretary and Treasurer, and 1\.:fanager.

f'r'.
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A

Q. Have you a sin1ilar corporation owned by ,
page 593 ~ the sa1ne n1en that operates in Norfolk~
A. Yes, sir.
Q. vVhat is the name of yonr vVillis Wharf corporation and
the name of your Norfolk corporation 1
.
A. Ballard Brothers :F'ish Company, of Willis vVharf, and
Ballard Brothers Fish & Oyster Company, of Norfolk.
Q. Are you in close touch with your Norfolk corporation
as .well as being n1anager of your \Villis Wharf corporation?
·
A. I am Vice-President and Director and look after our
accounts there most every month, sometimes oftener.'
Q~ You have testified, 1\fr. Ballatd, among the other enterprises and business in which your corporation are engaged
you are engag-ed in the oyster business. How long have you
been engaged in the oyster business f
A. Well, I suppose nearly all my life. My father was engaged in the oyster business, oyster planting business, in a
small way in Maryland and I ·was in a small way planting
in 1viaryland before I can1e here.
Q. And you have been continuously in that business ever
since f
A. Yes, sir.
Q. About how many acres of oyster grounds do your two
corporations have at this time~
A. Being· absent from the records I would say somewhere
around 7,000 acres.
·
Q. IIow does your operation in oysters compare in size
\vith other oyster operations in the State of Virpage ·594 ~ ginia 1
.
A. Well I would say we are the second largest.
Mr. l\iiles is supposed to be the largest and I expect we are
second. I am not sure of that.
Q. Where are your approximately 7,000 acres of oyster
ground located?
A. Located at the mouth of the York River, the Chesapeake Bay, Pequosin, on Hampton Bar, up the James River
in several places, ·I.~ittle Bay and Lynn :Haven Bay.
·
Q. Do you have any oyster ground on the bayside of
Northampton County, Virginia?
A. \Ve have about a little over four hundred acres.
Q. And where is that located, Mr. Ballard'
A. That is located abreast \Vhat you call Townsfield, in
Cherrystone Creek, the lo,ver end of l{ings Creek.
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Q. You have referred to Towns:field. Towns:field is a farm
on Little -Greek, is it not?
A. Townsfield is a farm on Cherrystone and Kings Creek
on one side and Cherrystone on the other side.
Q. And your company has recently purchased Townsfield,
has it not?
A. Yes.
Q: Approximately how many acres of oyster ground have
you at this time on Cherrystone Creek~
A. All we have is in the mouth of Cherrystone Creek.
Q. Approxin1ately. 400 acres?
A. Yes, sir.
· Q. ~Ir. Ballard, so far as you know or have any
page 595 ~ reason to think, has the operation of the Webster plant ever at any time up to and including
the present damaged any of your oysters in Cherrystone
Creek?
~. Well I don't think so. I think we are entirely out of
his locality.
Q. During the years you have been in the oyster business
have you ever run into what we will- refer to as an oyster
catastrophe, oysters dying in large quantities~
A. Quite a good n1any times.
Q. When was, if you recall, the first large oyster catastrophe in ·which your co1npany ran into 1
A. I don't rmnember the year, Mr. Mapp, but it was somewhere in the early Twenties. \Ve taken up some land which
was known as the Mouth of York River, in the Chesapeake
Bay. ""\Ve bought 40,000 bushels of oysters up in the York
River in shoal 'vater. These oysters were taken son1etime in
July or August, possibly first of September, and planted in
the Bay on this land. That was our first experience with oysters (in the Bay I am speaking of) and when we went to take
those oysters up, I don't remember what month, but the records. would show, we got up about 6,000 bushels of 40,000 we
put overboard and we taken them up the same winter 've
planted tha~ summer.

Mr. I!eath: What sun1mer was thatf
A. I wonldn 't say what summer, but somewhere in the early
Twenties. When I first began planting· hea-yy. We had always planted light, but not heavy.
Q. Were you or anyone else to your lmowledge
page 596 ~ able to explain what the trouble 'vas? Why those
oysters died 1
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..J..'l. "\Vell we believed at that ti1ne and have never changed
·our opinion on this lot of oysters, that this lot of oysters were
eaten up by tho fish. That is what we believe. We may be
wrong. We always believed this lot of oysters werp eaten
up. The oysters were. of the soft shell and taken from shoal
water and put into deep water and the weight of the water
we believed had smnething to do with the death rate of those
oysters and the fish together eat them up.
Q. ~{r. Ballard; what as you recall was the next large
catastrophe you ran into 1
A. That was s01newhere around fronll927 to 1930. I would
not say the year, but the records will show what did happen
in that year. 'Ve wore planting quite hea-vy at that tinw,
but had to use our oysters very quick to keep enough money
to keep our business in operation. It was always our belief
and our thought that three to four years were the ages w·e
wanted to market oysters. That was our ideas, but owing to
shorter capital in those days we had to market our oysters
earlier, fron1 eighteen n10nths to two years, and that fall1ny
younger brother called 1ny attention to it and said ''Let's ~;o
look at a lot of oysters. Something has happened to our oysters'', and I went out. You could pick those oysters up and
squeeze them and tho liquid would run t·ig·ht out of the oyster. Take your knife and put it in and the oyster would drop
open with the nwat in the oyster very thin. It ·wasn't fat
enough to dispose of, but we had to sell them. In other words,
they would not have g·otten so much per bushel
page 597 ~ as we would like to have clone and 1nacle a bad
looking package, but we shucked the oysters and
cut our losses down very materially.
Q. No'v you say the way the oysters were affected to out'vard appearances that water would run out of them and you
'vould take a knife and they would open right up?
A. Yes.
Q. Is -that what you Inc an by saying an oyster is weak!
A. Yes, weak.
Q. Were you able to explain at that time, or was anyone else
able to explain the trouble with those oysters?
A. Well, ~1r. Darling and 1\f.r. lVliles, which were the three
biggest planters on the Bay, had quite heaYy _losses because
they carried their oysters to au older age, maybe three or
four Years old. ~{ r. Dnrling- had one bed he claimed there
was 400,000 bushels in. H1s contention was he practically
lost the whole bod. ~{r. lYiiles had a bed he contended somewhere around 400,000 bushels. Well, the. next fall we g·o up
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the Bay to look at our oysters .. ~Ir. ~files goes along with
us. We looked at our oysters, some of them, and 'vent on over
on one of lVIr. 1\Iiles' b~ds he had carried over from a previous year. This bed of oysters, we taken a pair of tongs (he
dicln 't use dredges on his oysters that time of year) and lowered it down and taken up a fe'v oysters and I said "Mr.
Miles they look fine". lie said "Yes, 'vha t is here looks fine
and I believe the oysters have grown". I said ''You haven't
made the loss von think you have'' and I ·tried to convince
the 1nan his loss n1aybe ~yasn 't as great. "Well,'' he said,
'' 1\fark, if you feel that way about it take this bed of oysters
for $25,000-"
·
l\1r. Heath: There should be a limit to all this.
page 598 } '\7 (l object ~o that.
The Court: .Sustain your objection. Don't
tell what 1\Ir. ~Jiles said.
(~. Mr. Ballard, what would that ·bed of oyste'rs have been
worth, what were they worth at that tinw if they were good
ovsters, that 400,000 bushels at that tin1e 1
·A. \Vell the cost was approximately 35c.
Q. A bushel?
A. Yes.
Q. And that n1ultiplied by 400,000 is about $130,00G~
A. Yes.
Q. vVas that explained, the catastrophe to oysters that yeart
A. vVell l\:Ir. l\files and Mr. Darling and myself complained
very much about it to the Board of FisheriesQ. State or Federal?
A. Federal. They sent some biologists down there to look
oyer this land and to see what was the cause of the great'
death rate of oysters in the Chesapeake, especially in the area
of York River. That was where the great loss was at. ·\¥ell
these people came down and studied- the oysters practically
all summer and when they went back they made a report that
the cause of these oysters' death was black death and, of
course, we were at sea just as far as ever, but I am glad the
man was here the other day and explained 'vha t black death
was.
e never knew before.
Q. Now, 1\{r. Ballard, in addition to what you n1ight call
general catastrophes, in your experience in the oyster business is it unusual for oysters to be good one year
page 599 ~ and bad the next?
A. Well with us, J\fr. Mapp, most every year
we have places that are good and plac~s that are bad. May-

'r
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be you might find one place and shift around and the other
be bad. That is the reason we plant in so many different
places, so that ·we will have a supply for our houses.
Q. Can you explain those changes in the grade and quality
of the oyster, why they are good one year and bad the nextY
A. vV e don't InlOW.
'
Q. So fa.r as you lrnow does any one in the oyster business
'
know what causes it?
A. No, only tell usMr. Heath: I object. He says he doesn't know.
The Court: All right, sir.
lVIr. Mapp: You gentlemen take the witness.
CROSS EXAl\IINATION.
By l\{r. T. H. Nottingham:
Q. 1\fr. Ballard, these oysters in both instances you have
referred to were oysters planted in the Chesapeake Bay?
A. Both that I speak of were in the Chesapeal{e Bay.
-Q. Ho'\v deep was the water¥
A. The water .ranged there anywhere from fourteen to '
thirty feet.
Q. 'Vhat is the nature of the bottom on which those oysters
were planted'
A. This botto1n I speak of was hard bottom.
Q. That is sandy bottom Y
A. Well, no. It would not be naturally a sandy
page 600 ~ bottom. It used to be an old rock and it is more
loosed shells from then1 and possibly there is a
tuft bottom underneath of this shell bottom.
Q. Arc you familiar at all with this 9yster ground of Mr.
Steelman's and :Nlr. Baldwin's up in this creek?
A. None wl1atever, sir.
Q. You don't kno'v whether it is muddy, hard, or anything
about it?
A. Have no idea.
Q. Ifave you recently established your company that you
and your brothers own, a corporation, they are operating in
Cherrystone Creek. What is the reputation of oysters grown
in Cherrystone Creek 1
A. That mig·ht be. hard for me to say. I expect you might
be better able to say that than I would, because we have not
been there long enough to really know what the reputation
might be, and generally speaking oysters in Cherrystone
Creek 'vas always spoken of being very good.
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Q. Isn't it looked upon throughout the Eastern markets
and metropolitan sections that Cherrystone oysters have a
wonderful reputation and bring a premiun1l
A. I wouldn't say that, but I \vould say they do that in Norfolk, possibly in 'Vashington and nu1ybe with a few custOincrs in Baltimore, but outside that I don't think .the Cherrystone oyster is known. Lynn Haven oysters have about the
same. Norfolk will pay more for Lynn l:Iavcn if they arc
fat than any you can find.
Q. You rnean Lynn Ifaven bring better prices than Cherrystone?
page 601 ~ A. If they are fat.
Q. Suppose both are fat?
A. V\T ell, we haven't had enough experience with that yet to
go into it.
Q. You an·w·ere satisfied when you opened your plant and
began operations there it "ras· good 1
A. Well it was our intention when we opened the plant to
ship barrel oysters. That was our intention.
Q·. I-:Iaven 't you been doing that¥
A. vV e have to sorr10 extent, but I wouldn't say very heavy.
We have shipped a few more this year than last.
Q. Hasn't it been your practice for several years to bring
oysters from your other ground and dun1p them out and
ship them as Cherrystone Oysters¥
A. Well, not altogether so, but in a good Inany instances
true. We have brought oysters over here, and in fact do.
Hasn't been long since I have been in the Bay for us to ship
as barrel oysters.
Q. And for' the reason they had a good reputation and
Cherrystone Creek furnished good oysters?
A. vVell not all particularly that. Any oyster that you
get a good quality you n1ight say most anywhere. You take
any oyster that has a good quality and good flavor as a rule
'vill bring sometimes a premium and always greatly in demand.
Q. 1\'Ir. Ballard, let 1ne ask yon this. If that is true why
did you go to the expense to bring boat loads of oysters over
here to dnn1p then1 in Cherrystone Creek to ship them as
Cherrystone oysters?
page 602 ~ A. That part you don't understand. No deep
water oyster will carry in a barrel. Not particularly to Cherrystone Creek,-We could put then1 in Little
Bay, which we do. We could put them in !..lynn Haven, which
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we do. We bring then1 over here because it is convenient to
me and to help this business on this side. We bring them
from North Carolina. We buy oysters out of the Western
branch and also out of the Eastern branch. We run boats for
our branch ·over there and they bring some over here. We
only ope~ate in a small way over here.
Q. If your grounds are' just as good over there what is the
, idea of bringing them to Cherrystone if you don't think it is
. advantageous?
.
A. Well it is more convenient for me here than it would
be on that side of the Bay. I could not operate from the
· other side of the Bay as 'vell as I could this side of the bay, .
unless I move my plant.
-Q. Have11't you people on the other side of the Bay·T
A. Sure. I could ~etir~ if I had money enough and let the
other .fellow run ·the business, of course.
~Ir. Nottingham : That is all.
HORACE JONES,
a witness on behalf of the ·defendant, being first duly sworn

testified as follows:
· DIRECT

E~AMIN,ATION.

By Mr. Mapp:
Q. Mr. Jones, where do you live¥ ·
A. Cheriton.
Q. And by what company are you employed?
page 603 ~ A. G. L. Webster Company since August three
years ago, will be this August three years.
Q. Where is your home 1
A. I live at the place that belongs to Mr. T. W. Jones,
my father, called Oakland.
'
Q. What body of water is Oakland on, Mr. Jonest
A. Eyre Hall Creek, sir.
Q. Is your home nearer to the mouth of Ha;nby's Branch
than Mr. Steelman's home-, or further away from Hanby's
Branch?
A. Nearer.
Q. Is it nearer or further away than ~Ir. Baldwin's 1
A. Nearer.
Q. How long have you lived at Oakland there on Eyre Hall
CreekY
A. I moved my family there in May, 1917, Mr. Mapp.

---~
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Q. And you have lived there continuously from that time
up to and including the present 1
A. Yes, sir.
Q. It has been brought out in evidence that :Nir. "\Vebster
started his plant at Cheriton in 1920. Is that correct to the
best of your knowledge?
A. I think that is true.
Q. lVlr. Jones, have you ever s~elled any odors from the
Webster Canning plant there at your hon1e on Eyre Hall
Creek?
A. Yes, sir.
Q. Do you recall over a period of ho"r many years you
sinellcd those odors?
page 604 ~ A. vVell, :Nlr. Mapp, that is really difficult for
me to say, except to pin it down. Of course I
have had some· odor ever since I have been there from the
mud, that slimy oxygen mud has smne odor, but the best of my
recollection about 1928 is the first real odor I could· detect
other than the odors of the n1ud.
Q. No·w in 1928, fron1 that time on referring to now, is it
an odor, do you s1nell an odor all the time during the canning operation, or not 1
A. No.
Q. Tell the jury about: when you detect the odor, under
wl1at circumstances and conditions you notice it.
A. "\Vell, it hasn't been a very alarming condition so far
as my family is concerned. We have the odor more when
it is dan1p and the tide is low and the wind to the East. Otherwise we are not affected 'vith it at all.
Q. Does the differenee in night and day play any part in it
or not, ·would you say? I mean do you notice it more in
the day or night?
A. Night time. That is the time we get the odor because
it is worse from the latter part of August through October
when 've have the dews at night.
Q. ~1:r. Jones, beginning with the year 1920 say, up to
and including the end of 1937 canning season, was it any
perceptible difference in the odor that you noticed at your
home during those years?
·
A. I hate to ask you over, but state that again.
Q. Beginning ·with the year 1928 which you
page 605 ~ stated was the first year you noticed this odor, or
any odor, has there been any change in the odor
from that time up to and including the present?
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A. Not so far as I have been able to detect. At those
times, except with those variations, as I tell you.
Q. You have already testified your home is right on Eyre
I-Iall Creek?
.L~. From the Easterly direction, 1\~Ir. lVIapp, the end of my
house, while I have never stepped it off, I suppose is maybe
thirty yards.
Q. To Eyre Hall Creek~
A. And to the North I imagine seventy-five yards.
Q. Has there ever been a time since the G. L. Webster
plant began operations in 1920 that you have ever had to
close down your windows at your home on account of this
odorf
A. No, sir, not to n1y knowledg·e, l\fr. l\fapp.
Q. Which side of the creek do you live on, the South, North,
East or \Vest, which side of Eyre I-Iall Creek~
1\.. J\tir. Mapp, I am more or less on a peninsula. I am surrounded. The main Eyre Hall Creek comes up to the East
of me, the other arn1 that goes to the place my brother bought
from my father runs between him and the place no"\v bought
by Emory Steelman, and I am practically surrounded by that
creek except to the South. East, Southeast, North, Northeast
and \Vest, I get all of those winds from that creek.
Q. About how far is your ho1ne distant like the crow fiies
frmn l\fr. En1ory Steelman's home f
.A. You want my opinion about that~
Q. Yes, sir, that is ·what I am asking for.
page 606 ~ Q. I should say half to three-quarters of a mile,
1\ir. Mapp.
Q. And you have testified you are nearer the Hanby Branch
than he is?
A. By that much, yes, sir.
Q. J\tir. ,JoueH~ yon arc not in the oyster business, are you¥
A. No, sir.
Q. Since yo11 haYe b(:len living there and since 1\IIr. Webster
has bee!I operating his plant have you eaten any oysters out
of Evrtl I-Iall Creek~
~ ... Yes, sir, I have eaten them ever since I have been there.
1\!Iy father huilt a brick "ralk out that extends toward Mr.
Baldwin's and in the spring of 1927 1\ir. J. B. Jones had 40
bu~hels of James Rivers and I bought them from him and he
th1ew thern over on that walk, this thing my father put there.
It was high tide and he got over n1y rock and throw the rna-
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jority in the mud. Those he threw on Iny rock I have been
eating. Those in the mud have just disappeared.
Q.~ Did' you eat oysters in Eyre Hall Creek during 1937 Y
A.. Since Thanksgiving, ~Ir. :Mapp, I have had them at some
time or another practically every week since that time.
Q. When was the last time you had any .out of there; Mr.
Jones?
·
A. Well, my wife gave me a stew Saturday night and also
cop1pelled me to eat one Sunday night, I don't know why. I
like then1 once a week, but like anything else, it. can be~ too
much of anything.
Q. You min ·get tired of even oysters Y
page 607 ~ A. Yes, I think so.
Mr. Mapp: You gentlemen take the witness.
CROSS EXAMINATION.
By Mr. Quinton Nottingham:
Q. Mr. Jones, speaking about eating oysters, do you know
a boy by the name of John Gray that has been on the 'vitness
stand!
A. The man that used to shed crabs?
Q. Yes.
A,. I know who he is.
Q~ Do you remember--last summer when he was shedding
crabs for Sid Smith ·asking him to get you some clams, that
you had some clams on your Shore but they were so red and
bad you were afraid to eat them Y
A. Mr. Nottingham, that is the ·most preposterous state-·
ment I have ~ver heard made. As a matter of fact, personally
I think as little of clams as I do anything in the world and
Mr. Steelman for no reason at all has always told me, ·and
he testified he gave me some clams once, and I told him repeatedly,-he kept after me ''I have some nice little necks'',
and I said "Mr. Steelman, that is fine of you, but I don't
care for clams. You gave me some and I appreciate it",
and I never made a statement like that in my life to any man
about anything. I don't like them.
Q. How about your family?
A. They don't care for them.
Q. Didn't he send these clams, as a. result of your request,
out to Cheriton and yon asked him later to take them back,
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your family was gone away and you didn't need
pag·e 608 ~ them'
A. I don't remember that.
Q. Do you deny it?
.A.• I do to the extent I don't remember a thing about it.
I can 'i imagine why I should ask him or anybody for clams
when I don't like the1n.
Q. Yon or your family never use them?
A. Possibly clan1 fritters once a year.
Q. So they do like them to have them once a year?
A. I think so. I don't know the man well enough to ask
him a que~tiou like that, Mr. Nottingham. I really do not.
Q. Of course I don't know John Gray any better than anyone else. I take the evidence as I find it.
A. I never rerncntber making a statement like that to anybody.
Q. Do you deny that you said it f
A. Yes, I deny I made a statement like that. I wouldn't
have to go to him. I knew Etnory Steelman and all I had to
.
do was tell him and he would bring them.
Q. He did send you son1e T
A. Yes.
Q. When?
A. ~ir. Steelman gave me some.
Q. When was your recollection of the' last time he gave you
some?
A. A year or eighteen months ago.
Q. A year or eighteen months 'vhen he gave them to you
they were fine f
page 609 ~ A. Yes, sir, they were fine, the little necks he
gave nw were· fine and he always offered them
to me.
Q. Did you eat them yourself that time?
~~. I fancy I did. I ate some clam fritters.
Q. Now, ~Ir. Jones, what makes you recall that you first began to sll)ell this odor in the year of 19281
A. Mr. Nottinghan1, I was in hopes you weren 't going to ask
me that question.
.
Q. I imagine you had some very definite thing you were
going to point it out by.
A. I did. I was talking over, and it was a very heated
political campaign on at that time in which I didn't agree
with a gre~t many people, and we were discussing it on my
porch one afternoon when I had gotten home from out in the
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field and my wife's mother happened to be there and we didn't
agree in our political Yiews and she was telling n1e about my
errors (as n1ost n1other-in-laws will do: when they get a
rhance) and she turned to Ine and said "vVhat is that~"
vVhy, I said, that is an odor we get fron1 one of our manufacturing plants here. She said ''I neYer smelled anything
like that". I said "Well, it will not hal'ln you. "\Ve have
been living here with 1t ".
Q. So you told her at that time you had been living there
with that odor?
A. Yes.
Q. So that wasn't the beginning of it Gl
A. I had detected evidences of it in a slight degree before
that, but not any degree that was very noticeable. That was
the first time that it made any djfference to me,
page 610 ~ and as I stated to 'me, it was except at tilnes difficult to distinguish between that and the very intense 1nud odor we get in that creek.
Q. But you recognized this distinction of the odor very
readily~
·
A. Oh, yes, you could tell it.
Q. ~Ir. Jones, your father testified this 1norning he 'vas frequently down to the creek, he had so1ne pigs growing down
there.
A. Yes, sir, that is over to the tool house, right opposite
·
En1ory Steelman's.
Q. l-Ie testified he hadn't smelled any odors.
A. If he said that I believe him.
Q. So do I. Have you a son named Palmer?
A. Yes, sir, he is my eldest boy.
Q. Ile lives right in the same house with you, doesn't he,
Mr. JonesT
A. Yes, sir, he does.
Q. Any odors that he smelled you could readily smell~
A. I should think so.
Q. If the odors 'vere so bad in his room a.t your home that
he couldn!t sleep you would of necessity be compelled to smell
those odors also?
A. Yes, if they were there, if that were true, yes.
Mr. Nottinghan1: That is all.
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\VILBUR F. FITZGERALD,
a witness on behalf of the defendant, being first
duly sworn, testified as follows:
DIRECT EXAltiiNA.TION.
Bv ~Ir. ~{ears:
·Q. Your name is Wilbur F. Fitzgerald~
A.. Yes, sir..
Q. \Vl1ere do you live~
A. Cheriton.
Q. \Vhat business are you now engaged in?
A. vVe have a little store at the station.
Q. Have you ever been in the seafood business?
A. I ·was at one time.
Q. vVheu was that~
A. Ruck about 1926 or 1927.
Q. \Vhen did you cease operate that business¥
A. I believe about 1935.
Q. Where was your operation locafed ~ \Vhere did you do
business f
,
A. vVell, ,ve had .a shore rented that belonged to Mr. A.
Hamilton that ran frorn lVIill Creek to Bulls Gut.
Q. Just explain to the jury, they don't know where that is.
Where is that located V
A. Mill Creek is a small body of water that separates the
farn1s of I. J. Reid and A. IIamilton. That shore runs along
by part of the property lVIrs. \Villing owns and goes around
to Bulls Gut. I believe :rvrr. Buckle lives on that point no\v.
That is a gut that runs out between ~Ir. Rippon and 1\Ir.
Buckle.
page 612 } Q~ Is :1\Hll Creek a branch of Cherrystone
Creek?
·
A. Yes.
Q. How extensively were you engaged in the seafood business in 1927 on to 1937?
A. What do you n1ean, dollars and cents f
Q. How 1uucl1 oyster ground did you lwve ·~
A. If I remember correctly we had about forty-two or
fortv-three acres.
Q~ ~7}1y did you stop carrying on your business, and when t
~fr.

Nottingham: Is this deep water ground f

A. Both.
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The Court : My ruling is just the same. I will let you
show the condition of the waters in the creek for the purpose
.of damages.
A. I think it was in 1935 we stopped. We had two very good
reasons. The first one we went broke. The second one the
Board of Health told hs we would not be able to float any more
oysters or clams in Mill Creek. ""\Ve could move our floats
to Robins Bay. That is almost back of the home of Mr. A.
Hamilton \vhere we used to tie our monitor.
Q. Any cau1iing factory enter into }\Ifill Creek?
A. None I know of.
Q. Mr. Fitzgerald, just before you ceased doing businElss
what was the character or condition of the waters Y
A. Well, we had one year, 1\{r. Mears, while were there
.tliat we planted quite a few oysters. I can't recall how many
bushels, but \Ve planted several hundred dollars in ~~eed. Of
course some were large oysters. V\7 e planted them
page 613 ~ in the spring and that fall we expected to reap our
harvest. When we went to get then1 that year
they were very very poor and stayed poor the whole season.
The next sumlntr they died and \Ve got very few.
·Q. What was the condition of just how they looked Y
A. I expect if these gentlen1en on the jury have ever seen
a poor oyshn· they could imagine. They had every color
under the sun in them.
Q. What colors were they?
.
A. Sometimes I would think he was white and some black,
and another time might think he was brown. Several colors
popped in my mind I \vould think he was.
Q. What was the condition of the shells?
A. It appeared to me they were diseased. They had black
·
·
places in them.
Q. Mr. Fitzgerald, were they hard or easy to open Y
A. Those poor oysters you could pick them up and bang
them together and it sounded like two boxes, and you wouldn't
have to tap the bills, you just stick a knife in them and cut
the heart and pull them open.
Q. Mr. Fitzgerald, did any substance form on the water of
}\Ifill Creek while you were in the oyster ousiness there?
A. V\T ell, on ebb. tide in calm weather more or less I noticed
that. It would be muddy, thick, and then co'!ne down and form
a skim on our floats and make them slippery."
Q. Was there any hard substance would float on the water,
or anything of that kind 1
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.A. I can't say there was any hard substance.
Just what this was looked like settlen1ent or mud.
Q. Have you said what color it was 1
A. Looked kind of n1uddy. At times it would change its
appearance somewhat.
Q. vVould the substance get on your clam floats so it was
necessary to wash then1 off or clean them off?
A. Oh, yes, it was very hard to keep them clean when it was
floating down on them.
Q. l\1r. Fitzgerald, have you ever seen crabs climb on poles
during hot weather1
.A. Oh, I have seen then1 climb up the bank in extremely
hot weather, yes.
Q. Did you ever attempt in hot weather to nose clams in
the sandt
A. Quite a few times.
Q. With what result?
A. If you were planting them very thick and the weather
was hot they would back out. I don't mean all of then1, but
'vherever they ·were too thick they would.
Q. Mr. Fitzgerald, in your experience in planting oysters
have you found at timespage 614

~

J\IIr. IIeath: That is a leading .question.

Q. In your experience in planting oysters what have you
found is the condition of oysters on different ground~
A. Well, I have noticed sometimes one place they would be
in fair shape and others they would not be so good. I wasn't
in the oyster business long; enough possibly to see
page 615 }- as much difference as some of these older people.
Q. ~Ir. Fitzgerald, did you have any clan1s from
tin1e to time to die in floats up in l\fill Creek 1
.
A. V\Tell, J have had that to happen in hot weather where
they would stay tl1ere a couple or three days.
1\fr. lVIears: You can have the witness.

CR.OSS

EXA~IINATION.

By :h-Ir. Quinton Nottingham:
Q. V\'1lat percentage would you say that would run, Mr.
Fitzgerald f
A. That is hard to say. I have had them on the float real ·
thick and would loose ten or fifteen per cent. Other tin1es had
them on there thin and loose five per cent.
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Q. You are rather experienced in the clam business~
A. A little.
Q. How much experience have you had 1
A. vVell, we were in the clam business maybe seven or eight
years.
Q. vVas that your only experience with them?
A. That is all.
Q. Your experience with clams popping back when they
were nosed in is when you plant thetn sort of thick·¥
A. That is right.
Q. You have described a. condition here, this black on the
oyster, isn't that a condition that arises when oysters are
sandedf
page 616 ~ A. \.Yell, I couldn't say, Mr. Nottingham. Those
I had I don't know whether they were sanded or
not. They were poor.
Q. Could you deny that condition was a result of sanding?
A. No.
Q. Did you ever see any \Vater in there about the color of
beets?
· A. No, never did.
Q. l\{r. Fitzgerald, are you familiar with the ground of
1\tir. Steelman 1
A. No, sir, I an1 not. r don't believe I ever was in that
creek in my life.
1\'Ir. Nottingham: _That is all.
W. li. ROLLAND,
a witness on behalf of the defendant, being first duly sworn,.
testified as follows :
DIRECT EXAl\tiiNATION.
By 1\Jir. 1\tiapp:
,
Q. lVIr. Holland, where do you live?
A. Cheriton.
Q. How lon:g have you lived there?
A. 29 years.
Q. You of course know where l\ir. vVebster's plant is¥
A. Yes, sir.
Q. Do you own a farm near that?
A. Yes.
Q. Which side of it, Mr. Holland Y
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A. The North side of it, North side of the factory.
Q. In which direction does all of the land on
which Mr. \Vebster 's plant is drain, to the East or
.·
to the vVestf
.
·
. A. It drains to the West.
Q. His entire land there where his plant is drains to the
Westl
A. Yes, sir.
page 617

~

Mr. Mapp: You gentlemen take the witness.

CROSS EXAMINATION.
By Mr. Quinton Nottingham:
Q. How does the drainage from your farm get into this
ditch, }.:fr. Holland?
A. The culvert that goes through the railroad track, or
under the railroad track, is right in front of my farm.
Q. What is the distance of that ditch~
.
A. I imagine probably probably from the distance of the
culvert to 1\:fr. Webster's ditch to his factoryQ. The ditch running from l\!Ir. \Vebster's factory?
Mr. Mears: That isn't cross examination.
The Court: I don't know whether it is or not.
1\:fr. Nottingham: I want to find out about the ditch he
drains into.

Q. The ditch that you drain your farm from enters the
drain that goes through the branch right through the cnlver.t
as it goes under the railroad track f
A. The depth of the culvert or the ditch is around about
three feet. .
Q. \'That ditch do you mean is three feet'
A. This ditch from l\!Ir. Webster's factory runpage 618 ~ ning North along side the railroad track.
Q. "\\That depth would you say that ditch is?
A. I should say probably two und a half, about two feet.
Q. Did you hear 1\tlr. Badger testify?
·
A. I imagine it is two feet.
Q. I recall he testified it is about the height of a man.
A. I am talking about Mr. Webster's ditch.
Q. As a matter of fact, 'Mr. Holland, doesn't that ditch that
runs along beside the railroad track leading from Mr. Web-
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ster 's plant to the culvert where it goes under the railroad,
isn't that approximately sL~ feet in depth?
A. I don't think so.
Q. vVould you deny it is?
A. I haven't been to that ditch since maybe 1932 or 1933, or
so1nething like that.
Q. The one that leads from your farm into that is possibly
a foot and a half or two feet~
A. That leads right down the track. Of course when it
goes up to the N orth,-It starts and comes on down to the
culvert.
Q. But the ditch that comes in fro1n your farm into where it
enters by the culvert isn't over a foot and a half in depth,
is it~
A. I shouldn't think so.
~
MR.. J. CASEY WILSON,
. a witness on_ behalf of the defendant, being first
duly sworn, testified as follows :

· page 619

DIR:hlCT EXAMINATION.
By ~Ir. lVIears:
Q. J\ilr. 'Vilson, your first name?
A. J. Casey "\Vilson.
Q. Where do you reside, ~ir. Wilson f
A. Cheriton.
Q. How long have you lived at Cheriton 1
A. All my life.
Q. And that is how many years f
A. That h_as been sixty years ago.
Q. Mr. Wilson, do you own any real estate near the G. L. ,
'Vebster plant7
A. Yes, sir, I do.
Q. What do you own, what property do you own?
A. I own the property that was forn1erly owned by Herman Holland.
Q. Is that a farm '7
A. Yes, sir. ·The man that just testified.
Q. ~ir. Wilson, are you familiar with the drainage from
the canning company prope1·ty, the direction of the drainage f
A. I would say yes. It goes North. That is it runs in the
Pennsylvania Railroad tight of way North until it turns under
the railroad and enters this branch.

r
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Q. Is the natural drainage from the canning company prop-.
erty to the vVest or to the East1
page 620 ~ A. vVhy that is West.
Q. How about your property¥
A. West.
. Q. How 1nuch property do you kno"r to the East of the
canning company drains in that direction?
A. Well, I would say all of that property from Cobbs Sta-'
tion down to my father's property. In other words, my
father's property and the Stockley property and ~Ir. Webster 's factory is all on adjoining farms and all that went
West. Through n1y father's property is what we call a sand
hill about the center of the fann. All on the East of that
goes East and all on the West of that it goes West. You
could hardly get it through that hill, very high sandy hill.
Q. Mr. Wilson, did you have a survey made of your farm
for the purpose of drainage 1
A. Yes, sir.
Q. When was that?
l\{r. Heath:
dence.
l\{r. ]\£ears:
levels.
The Court:
1Yir. 1\IIapp:
The Court:
1\Ir. J\fapp:
a survey.
The Court:
l\fr. Badger.
~

I don't think whf).t he had for his farm is evi..
l-Ie is to the East and he had l\1:r. Badger run
l-Ie is testifying to it.
vVe want to show that by survey.
If he has a survey he can show by it.
He had hhn take levels. I don't think he 1nade
I think he can testify to it if he en1ployed

Q. v\Then did you have Mr. Badger make those
levels?
A. I think 1933 or 1934. I could not be positive, hut about
two years after I bought the place.
Q. ""7hat was the drop from your property to the railroad,
if you knowf
A. You mean from the East side of my property 7
Q. Yes.
A. I border on that 1niddle road that runs through there
and I had a ditch dug, if I n1ight explain it that way. The
ditch througl1 1\fr. Stevenson's :field hnd filled up n little and
I drowned out there one year, so I had a new ditch dug that
page 621
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leads in the same ditch ~ir .. ,Vebster's 'vater passes through
to take care of 1ny land. ~Iy land all lies East of the railroad, both hon1e and up on this little place ~Ir. Holland once
owned.
'
Q. Do you know ·what the drop of the water was there¥
A. About two feet.
Mr. Mears: Take the witness.
CROSS EXAJMINATION.
By Mr. Quinton Nottinghan1:
Q. _Do you know what the drop is at 1\Ir. Webster's of your
own knowledge Y
A. From what point?
Q. From anywhere on 1VIr. Webster's land.
A. The dropf
Q. Yes, sir.
page 622

~

Mr. Mapp: Drop to what point.
Nottinghan1: Same point where he is talking about it drops to.
~{r.

A. :Niine only runs from East to West and his runs from
South to North up to the right of way. Of course I haven't
any data on that, I don't know that.
· Q. All of it has to be by ditches?
A. Well a part of mine did. Part of mine was a natural
drain. I had a low bottom I had to get this ditch to. Part
of it is natural drain and part a ditch.
Q. Where docs that drain into, by the railroad. track Y
A. Right by the railroad.
Mr. Nottingham: That is all.

J. C. FARLOW,
a witness on behalf of the defendant, being first duly sworn,
testified as follows:
CROSS

EXA~1INATION.

By Mr. Lowe:
.
A. Mr. Farlow, please state your name, age and residence.
A. J. C. Farlo,v, 43, Cheriton, Virginia.

,

·~.
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Q. By whom are you employed, J\IIr. Farlow?
A. G. L .. Webster Company.
' ··
Q. Do you have any connection with the Unite'd States
Weather Bureau, and if so wha.t is that connection 7
A. I do. I take readings of the temperature and .rainfall.
Q. Under ·what direction, if any, do you work with the
United States Weather Bureau? Just explain to the jury
your connection with it.
page 623 } A. I prepare this report monthly, the last day
. of each month, and forward it to the Weather
Bureau at Richmond.
Q. What equipment, if any, Mr. Farlo,v, is there at the plant
of the G. J.;. Webster Company and to whom does it belong?
A. It belongs to the State Government, I gucs.s you would
call it. It is a weather gauge and a temperature gauge,
recording the maximum and minimum temperature.
Q. How long, 1\ir. Farlow, have you been doing that workY
A. Since October 9, 1936.
Q. 1\!Ir. Farlo·w, will you state what the temperatures were
beginning on July 1, 1937, up to and including August 10,

1937t
On July 1st the maximum temperature was 78
July 2nd "
"
"
'' 80

"
"
''
,,
"
,,
''
"
,,
,,,
,,
"
''

3rd "
"
"
" 72
4th
86
5th
86
6th
84
7th
89
8th
92
9th
93
lOth
95
11th
95
12th
95
13th
91
14th
86
15th
89
" 16th
96
page 624} On July 17th maximum temperature was
98
" 18th
"
"
84
'' 19th
86
" 20th
80 .
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''
''
''
,,
''
,,
,,
,,
''
''
''
August

"

"
"

78

21st
22nd
23rd
24th
25th
26th
27th
28th
29th
30th
31st
1st
2nd
3rd
4th

7~

83
87
87

90
86
78
80
85
82
82
86
85
84

Q. Now, Mr. Farlow, do your official records record the
direction of the wind?
.A. They do, the prevailing direction for that day.
Q. I-Iow did the winds run, as to the prevailing tendency,
during July or 1937?
~Ir. Nottinghan1: How do you mean by prevailing? Do
you mean in the majority part of the day 1

A. Yes, that is the way the government asks us to take it.
Q. That is the \Yay you kept it?
page 625 ~ A. That is right.
1\IIr. Nottinghan1: That includes day and night?
A. No, sir, I don't 'vork at night.
}.{r. Nottingham:

So your effort is confined to the dayY

.A. Just in working hours, yes, sir.
Q. \Vhat were the prevailing winds, lVIr. Farlo,v, during
July of 1937?
A. I would say Northwesterly and Westerly direction.
Q. That is for the month'
·
A. That is for the month.
Q. What were the prevailing winds during· Aug·ust, 1937¥
A. I would say \Vcsterly and Northwesterly. The prevailing direction for the entire year was that same direction from
a climatical report given by the government.

9

I'
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Q. Now, l\{r. Farlow, how many days, if any, during the
month of ,July, 1937, was the wind East'?
A. In July, 1937?
Q. Yes.
A. Three.
Q. What were those days?
A. July 4th, July 19th, July 30th.
Q. l\fr. Farlow, these temperatures you just gave, are they
taken in the sun or the shade?
A.. In a shelter.
Q. vVhat is the nature of that, ~Ir. Farlow?
A. It is n1ore like a pigeon pen. It has ventilators on the
sides, but no sun can penetrate.
page 626 ~ Q. How many days during August, 1937, was the
wind EastT
A. On August 4th, August 14th, August 28th and August
30th and August 31st.
Q. Five days during August~
A. Yes, sir, that is right.
l\fr. Lowe: Take the witness.
CROSS EXAMINATION.

-1

By :Nir. Nottingham:
Q. 1\tir. Farlow, do you keep a record of the wind velocity?
A. No, sir, didn't have any instrument for that.
Q. So as long as there is sufficient air to designate the direction of any current at all you designate the wind as prevailing
in that direction?
A. That is right.
Q. }lave you any way there from your records to tell how
many nights last suinrner, or how 1nany days there wasn't
sufficient wind going to be of any velocity at all?
A. I don't get you, l\fr. Nottingham.
Q. From your records can you tell this jury what days you
had a good breeze and the number of days there was practicallv no breeze?
A. "'I don't have any.
Q. Now, l\fr. Farlow, associate counsel has just mentioned
that during tlw day the wind 1nay shift to all four points of
the compass, but you show the prevailing wind for the day?
A. That is right.
page 627

~

1\tlr. Nottingham: That is all, sir.
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PAUL R. KIRCHNER,
a witness on behalf of the defendant, being first duly sworn,
testified as follows:
DIRECT EXAMINATION.
By

~Ir.

Mapp:

Q. Mr. Kirchner, by whom are you employed?
A. G. L. Webster Con1pany, Incorporated.
Q. And how long have you been en1ployed by the defendant
corporation 1
A.- I have' been here permanently for three years. I have
been .doing the auditing of the company since it. started in
business.
Q. What is your wo1'k in your employn1ent f What work do
you do for the company?
A. I audit the books for the next year and do all the tax
work, do all the' statistical work and figure all costs.
Q. Mr. ICirchner, in that connection 1\fr. Webster gave son1e
figures, but I don't think he gave the·one I want to ask you
for. About the size of his operation,-How much did the
defendant company pay in 1937 _in payrolls, rents and production, purchasing farm produce~fr. Heath: We object to that.
The Court: '\That is the objection f
J\IIr. IIeath: \Ve don't see any relevance it hh..,.
1\llr. ~fapp: They asked how much they had in the plant.
We want to show it is a. permanent organization.
The Court: I will permit it.
~fr. N ottingl1am: · \V e note an exception.

page 628 ~ A. In excess of $461,000 in Northampton
_
County.
Q. Mr. Webster testified, as I recall (I think he introduced
a strip here sho,ving) the quantity of ton1ato juice shipped
during the past three or four or four or :five years, and it
showed 499,000 cases, I believe, in 1936, and 500,000 cases in
1937. How did the canned goods, or the other vegetables he
canned, the shipments of these other veg·etables in 1936 and
1937 compare with the preceding years, three or four years
prior to that?
J\.. 'fhe pack for the last several years, in f~1ct ~irwe 1930,
has always run a million cases or better. But, for instance,
there was no soup packed, what I have here, as the year be-

-'- t>

:..~-_,

G. L. Webster Co., Inc., v. Emory J. Steelman.

487

R. T. Rooks.
fore it was 103,000 cases packed, so we had plenty on hand,
and last spring a very short pea pack and a- very good tomato
pack, so the one offset the other. \Vhere we were light in
peas we were over in tomato juice.
·
Q. Has the average pack since 1930, or approximate, been
anywhere near uniform to a million cases~
A. Million to a million and one hundred thousand cases.
1\Ir. Mapp: You gentlemen take the witness.
Mr. Nottingham: No questions.
/'

R. T. ROOKS,
a witness o~ behalf of the defendant, being first duly sworn,
testified as follows :
DIRECT

EX.AJ~'IINATION.

By ]\fr. J\IIears:
Q. Mr. Rooks, :what is your full nan1e ¥
A.. R. T. R.ooks.
page 629 ~ Q. How old are you T
A. 63.
Q. Where do you reside Y .
..._~. Cheriton.
Q. I-Iow long you been living at Cheriton?
A. All my life.
Q. 1\l[r. Rooks, where did you live when you 'Yere a boy,
'vhat part of Cheriton?
A. I lived above the station up there on the part my father
owned, the Nottingham farm.
Q. Does that adjoin the Webster Canning Company propertv?
---~· No, sir.
Q'. How far is that from the canning company property?
A·. At that time, Mr. 1\fears,-the canning· company now
has purchased North of its factory practically up to the line
that WP. O'Vll;
Q. Mr. Rooks, do you recall when the Webster Canning'
Company first came clown here T
A. Well, it has been down here eighteen or twenty years.
Q. You remember at the time it came?
A. V cry well.
Q. Do you recall at that time who was cultivating the land
on which theWebster Canning Company plant is no'v located 1
_.£\... I was myself.

,

__

s..;,._
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Q. Do you recall 'vhat you had planted in it at the time¥
A. I do.
paeg 630 ~ Q. What 1
A. ·Cabbage.
Q. lVIr. Rooks, are you familiar with the drainage from the
Vvebster Canning Company, I 1nean in what direction it drains,
whether to the East or to the Vl est?
A. It drains to the West, ~Ir. J\iiears.
Q. Does that property there, also considerable property to
the East, drain in the san1e direction?
A. I presun1e fron1 my observation. Not that I ln1ow· from
actual survey, because I have ne.ver asked the question.
Q. lVIr. Rooks, how long did you live where your father
o"rned, which is just North of the canning contpany prop-

rtyY

~

A. J\IIr. 1\Iears, I think I moved there when I was a boy
about four or five years old, I presume, and I lived there until
I was n1arried about twenty-eig·ht years, and I have been
living in probably ·a mile and a half of the place ever since
then.
Q. l-Ias there been any time during that period that you
have not lived and farmed right in that immediate vicinity?
A. No, sir.
Q·. 1\Ir. R.ooks, are you familiar with the drainage from the
"\Vebster Canning Company~
·
A. 1\:Ir. l\Iears, I think so.
_
Q. ]\'[r. Rooks, do you shoot some, gun f
A. Yes, sir.
·
Q. How many times in the last twenty years do you think
you have been through this branch?
.A. Mr. l\1ears, I have been shooting· in that
page 631 ~ branch ever since I have been a boy big enough
' shoot.
Q. Do you go through it each year~
A. I haven't missed a fall, I don't think, since I have been
living up there.· It is a good woodcock branch.
Q. Were you through there in 1937?
A. I was throug·h thP.re sometime this past January.
Q. Ifas there beP.n an:v material change in the drainage
from the Webster Canning Company down through that
branch since the Webster Canning· Company came do,vn here
up until when you wel'e through there in January, this
year!
A. It has always bP.en a drain in the branch, ~Ir. Mears,
ever sincP. it has been a branch, and some places was a little

r
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wider than some others. Used to have to wear boots when
WP. went down to shoot.
Q. Have you seen any material difference in the drainage?
A. Only the cleaning out of the ditch.
Q. And you have hunted, I understand...!\.. For forty years I have hunted out from the main road
back to thosP. two farms.
Mr. Mears : Take the witness.
CROSS EXAl1INATION.
By Mr. Notting·ham:
Q. lVIr. Rooks, and is the drain through that branch now

similar- to a ditch Y
A. It is much dP.eper, the ditch is, than the drain used to
be.

Q. And isn't it also much wider?
A. No. Some parts, Mr. Notting·ham, isn't even as wide
as it was. You can step across that ditch now most any place
you would like to.
page 632 }

}.{r. }fears : Just one other question.

Q. 1\1r. R.ooks, has there bP.en any difference from the location of this drainag·e in the 1ast forty years Y
A. ThA drain that is there now from mv observation in the
last forty years seems to run exactly with the drain all the
way down.

'

!:Ir. Nottingham Contd. With Cross Examination: .
Q. Now, 1\{r. R-ooks, have you looked at that part carefullvY
A. As far as I have been, 1\fr. Nottingham.
Q. I mean have you looked at it carefully to determine
that'
A. I can only tell you thA part from the main road East.,
Q. That is the part I am talking about.
A. I have been down there sevPral occasions this fall and
several occasions the past fall, 1\fr. Notting·ham, and if I hav(~
seen any difference I have not been able to detect it.
Q. As a matter of fact, didn't that old drain run in a zigza~ wayY
A. The ditch is today in a zig-zag 'vay.
Q. Doesn't the ditch run practically in a straight direc-
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R ..T. Rooks.
tion to a point and then in a straight direction to another
point, and doesn't the old drain wander on where it used to
be zigzag; back and forth across the present branch you say
has been ditched 1
A.. If you observe that, 1\:lr. Nottinghan1, and go down each
sid~ fron1 one side to the other. There is a lot of honevsuckle
down there, and in g·oing from side to side you will find the
drain at son1e places is \Vider from one side then to the other.
We had a littlP. drain going on the way over from
page 634 } the Haley place sixty yards and it turns and
comes in this \vay and cmnes back and then turns
and then comes back a point that came out of the Haley field· ·
and then the ditch runs practically straight 150 yards from
~fr. GPorgP. Robbins to the road as the old drain usP.d to rtin.
Q. The question I asked you was, doesn't the ditch run
practically in a straight direction to a point and then in a
straig·ht direction to another point and doesn't the old drain
wander on where it used to zigzag hack and forth across the
present branch you say has been ditched?
A. No, it is only a short distance, ~Ir. Nottingham, I will
say possibly 125 yards more, then it turns and goes to the
branch to whP.re our lines comes and con1es up so.
Q. I mean this; It comes in a certain distance straight
and then another way straiP.:ht and like that, but it doesn't
go in any way like that? (Indicatin.~).
A. You g-et well do\vn the branch before it gets zigzagging·
this wa1r. Some points it runs to East and son1e due ~orth
and "\Vest on those points in that branch. vV e o'vn both of
them. They both can1e into our property, one on the South
side and one on the Northwest side of the farm.
Q. If it doesn't run in a straight line then tell this jury
if it doP.sn 't run like that, rather than this? (Indicating).
A. I don 't call that a zigzag. Of course the drain in the
branch is ~traight in some places, nir: Nottingham.
Q. You mean to tell this jury, 1\{r. Rooks, that this ditch as
it is cut today follows right along without variation where
the old run of the branch used to run?
pag·e 635 ~ A. That is my observation. You can't find any
run anywhere else. That is my observation as
I have been going over it.
Q. Have you been in there during the summer time when the
'-~anning factory was operating, l\ir. Rooks?
A. Mr. Nottingham, I don't bave an occasion to go up there
in the summer time.
·
Q. Not a very pleasant place to go in the summer time~

#
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R. T. Rooks .
.A. Well, we have had some odor there.
Q. l-Ias that smell in1proved in the last year or two?
.A.. A thing of that kind you can pass by and hardly notice there and then other times von would notice it. It would ·
depend on weather conditions.~
Q. Up until the present two years hasn't the odor been so
it was hard to pass through without noticing it 1
A. vVe could always distinguish it, but it is more/prevalent
some times than others.
1\llr. Nottingham:

That is all, Mr. Rooks.

:IVIr. 1\ft?ars: ·Your Honor, we had a subpoena d~tces tecum
fo1· th~ Northampton Bank of Cape Charles.
~rhe Court: Who did you have sumnwned?
1\fr. 1\Iears: Not anyone. It was directed to the bank.
Note: :Nlr.•T. R. Parsons ans·wered the sun1mons for the
bank.
1\fr. Nottingham: Your Honor, we 'vant the record to show
we object to anything going in evidence that was contained
in the confidential statement n1ade to thP- bank for the purl)OSe of securing credit by 1\Ir. Steelman.
page 636 } The Court: I would like to hear from you
gentlemen an authority on that point. I think
you shon]d g·ive me an authority to sustain it.
1\tir. 1\Iapp:. Your I-Ionor please, they told us this morning
tlwy tl1ought it 'vas proper evidence.
!tfr. Nottingham: We .told you 've didn't think we could
object to your asking· the Court to issue a subpoena.
:Mr. 1\fapp: I tl1ink the statement 'vas you didn't see any
wny you could keep it out.
.
1\.fr. HPath: Frankly, if your Honor please, we have no
nuthority on the question.
·
The Court: I tl1ink you should confine yourselves only
to thP value he placed on his rP-al estate, not anything; else.
I don't ]{now ·whether any other rea] nstatr. was included except the house and lot. It should on]y be as to this house
and lot.
. .
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,J. R. P'ARSONS,
appearing in response to the subpoena duces tecum, being
first duly sworn, testified as follows:
DIRECT EXAMINATION.

By

~Ir.

:NIP.ars :

Q. Mr.· Parsons, what is your

name~

A. J. R. Parsons.
Q. Where do you reside t
.l\.. Cape Charles.
Q. What is your occupation?
A.. President of the Northampton County Trust Bank.
Q. lVIr. Parsons, did Mr. Emory J. Steelman obpage 637 ~ tain a loan from your institution 1
A. I think so.
Q. Did he furnish a financial statement fo:t the purpose of
obtaining that loan Y
A. The bank requirP.s that all loans made over $500.00 a
statement accompany the request.
Q. Have you that statement with you Y
A. Yes.
Q. Will you please state the date of that financial statement?
·
A. tTudge, as custodian of Mr. Steelman's financial affairs
I object to revealinp; these facts to the Court unless it is ex. pressly desired by you.
1

ThP. Court: What do you attorneys say to it?
Mr. 1\Iears: Your Honor, we have to insist. We think in
fairness to our cliP.nt the witness will have t() answer the
question.
The Conrt: I suppose he will.
A. Judge, I don't want any supposing about it. I am not
to do anything that isn't just, but this is private business
1Yir. Steelman's in which we are his trustees, you
might say, and unless it is absolutely requested or demanded
by the Court I rather it not be done.
tryin~·

of

I

The Court: I suppose you 'viii have to testify to it. Give
tltP. date and tlte value Mr. Steelman put on his real estate.
That is all.
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J. R. Parsons.

A. You want his farm land and buildings!
page 638 } .A. That is right. I want the date first of the
,
statement and the valuation placed by him on
farm land and buildings .
.A.. November 4, 1937, farm land and buildings $12,000. ·
Q. Is that statement signed by him f
.A.. Supposedly. I didn't seem him sign it. I presume it
is his signature.
~fr. MP.ars: May it please your Honor, we think that the
statement is proper evidence. "\Ve would like to ask your
Honor to permit it in ·the rP.cord.
ThP. Court: I am not going to permit, it, and I have serious
doubt in my mind it is evidence anyway.

CROSS EXAMINATION.

By 1\fr. Heath :
Q. Mr. Parsons, what position does Mr. Webster hold. in
your bank?
.A. One of the directors.
Q. 'Vhat does Mr. Otto Lowe hold in your bank?
]/fr. 'l\{ears: We object to that.
The Court: I will permit the question.
1\{r. ~fP.ars: W P. save the point.
A. He is a director and attorney.
Q. Now which of your officials gave 1\{r. Mears the contents

of that statement on Friday or Saturday of last 'veek, so
that he mi~·ht come here and question 1\ir. Steelman in regard to it'
·

....

·

l\{r. ~{app: Your Honor, I don't beli~ve that is ·a fair
statement to this witness. .Ai3 I recall Mr. Mears' examination of Mr. Steelman he asked him about the value
paA·e 639 } of this property, his real estate, and Mr. Steelman, as I rP.call it, 'vas indefinite as to the values.
He asked him if he placed any value on it. Somewhere dlJl'ing thP course of that he asked Mr. Steelman if he had occasion to n1ake any report to any financial institution. He used
somP P.Xpres~ion in there I can't rflcall. Mr. Steelma;n said
he had not. Mr. Steelman said he borrowed money from the
bank. He asked him if he had given them a financial statement and he said bP had and he asked him what he valued

~-·.·.
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llfrs. Flo·rence D. ,Jones.

his rP.al estate in that statement, and that is as far as we
got. I don't think 1\fr. Heath's question to this witness to
ask him what official of the bank went to J\fr. :Niears and told
him the value is fair. That, I don't think, is a fair statement of the record in this case and object to it.
~rhc Court: I an1 going to overrule your objection.
l\1r. 1\fapp: Vl e save the point, if your Honor please .

. Q. vVith the Court's permission, Mr. Parsons, and your
infor1nation, on Friday or Thursday of last week, I don't recall which, l\ir. 1\:Iears by his exan1ination of this 'vitness, 1\Ir.
StPeln1an, 1nade it very evident that he knew all about the
paper that you have just read from. Now may I ask which
of your directors or which of your officials gave any con·fidential information to 1\fr. 1\fP.ars, if you know?
'
1\fr. 1vfanp: Can it be understood we 1nake the same objection and-exGeption to all of these questions and answers.

A. I don't know that it 'vas given to him. I
don't know a thing about it.
Q. You are in utter ignorance as to how he got
his information f
...~. Absolutely.
page 640

~

l\fr. Heath : Stand aside.
1\IIRS. FLORENCE D. JONES,
a witness on behalf of the defendant, being- first duly sworn,
teRtified as follows:
DIRECT EXA1v1INATION.
By 1\fr. Lowe:

Q.
A.
Q.
. 4....
.
Q.

~frs.

Jones, please state your name and residence.
Florence D. Jones, Cheriton.
1\frs. Jones, are you the wife of Horace Jones?
I am.
And you live at Oakland?
A. Yes.
Q. How long have you lived there, 1\tlrs. Jones?
A. 21. vears this summer.
Q. 1\{rs. ,Tones, about what is the location of your home on
-Eyre Hall Creek? How far is the actual house from the
water in the creek Y
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lJfrs. Florence D. Jones.

A. Vve are ·within a stone's throw of the creek from the
East side of the house.
·
·
Q. How far woulcl you say, 1\frs. Jones, is your home from
the Steelman home 1
·
.l\.. 'yell, I should say about three quarters of a mile. I
an1 not very good judge of distances, l\1r. Lo·we.
Q. Is your home nearer or not the Hanby
page 641 ~ Branch than the Steelman home?
A. It is nearer.
Q. 1\frs. Jones, have you noticed any material change in
thP. odor, if any, coming from the Eyre Hall branch in the
period from right now say five or ten years back?
A. I have not.
Q. Have you ever had oc0asion to lower your windows at
night because of any odor from the branch¥
A. I have not.
I

~fr.

Lowe:

vVitness is with you.
CROSS EXAJviiNATION.

~ir. Quinton Nottingham :
Q. Your husband is mistaken when he says it has been
worse in the last several years' Is that correct?

By

l\t[r. l\1:app:

He didn't say that.
Nottingham: I submit in all fairness that Mr. Jones
said prior to 1928 he had never noticed any odor. Since then
he had.
~fr. l\1app: If you will put it that way.
l\fr. N ottinp;haJ11.: I think you are trying to prompt l\frs.
tTones, because I think my question was absolutely fair.
·1\ir. l\fapp: I don't think you mean that last remark, Mr.
Nottingham.
~tfr.

Note: QuP.stion rP.ad back to the 'vitness.
Mr. Mapp: We object, if your Honor please, to that ques-

tion.
page 642

~

The Court: I think your objection is well
taken. I don't think he said that.

496·

Supreme Court of Appeals of Virginia

Mrs. Illorence D. Jones.
Q. Mrs. Jones, has there been any difference in the odors
at your home so ·far as you know- ·

The Court : Since 1928.
Q. I wonld like to ask if she has noticed any difference in
the odor in any number of years.

:The C~urt: Certainly.
Q. Is there any difference in the odors at your home today
. and when you moved there Y
A. It iR a little. difference.
Q. To what extent, would you sayY
A. Well. it iR worse. or has been worse rather, since 1928,
hut not any appreciable difference.
Q. 1\!Irs ..Tones, is there any particular reason to call your
attention to 192R as when von first noticed it?
A. Well, between 192R and 1932 I have reasons to kno'v
that thPre was a difference, in between that time.
Q. lVfrs ..Jones, have you in the last two years noticed any
perceptible difference that your paint has been affected on
thP side of your house next to the water?
A. Not any more than in previous years when the weather
is damp, or what we attribitte it to. There is very little paint
on the house now. You can hardly tell any difference. ··
Q. Have you ever made the statement that your shrubs
were damag·ed?

l\1r. 1\fapp: We object to -that question.
The Court: Sustain your objection.
lVIr. Nottingl1am: That is all.
page 643 ~ lfr. 1\fapp: If :vour Honor ·please, we rest.
1\fr. Nottingham : · I think in view of the stenog·rapher havin~: read that question back that the statement I
made to 1\fr. Mapp was unfair.
.
1\fr. 1\f.app: I want to be just as quick to state that I knew
at the time Mr. Nottingham made it that he didn't mean it.
Note : The following· evidence was introduced in behalf of
Plaintiff in rebuttal.
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JOHN GRAY,
rP.called as follows :

By lVIr. Nottingham:
Q. John, last summer while you were 'vorking for Mr. Sid
Smith did ~Ir. Horace Jones ask j~ou to get him some clams
off Mr. Smith's ground, that he had some up near his land
in his creek, but he was afraid to eat them~
A. Yes, sir.
Q. Did you get those clams upf
A..· Yes, sir.
Q. Did you send them out to Mr. Jones 1
A. Yes, sir.
Q. "'.Vere those clams returned to you¥
A. Yes, sir.
Q. Were you informed with the returning that ~Ir. Jones
didn't want them because his family was a~vay ~
~fr.

lVIapp: We object to anything he was informed.

Q. Now, after l\1r. En1ory Steelman had to quit shedding
crabs you testified you went to work for Mr. Sid
page 644 ~ Smith~
.li. Yes.
Q. 1\fr. Smith denied that you told him several times along

during thP. tin1e that you werP. shedding crabs for him last
summer that they were shedding· out especially well, that you
believed they were shedding 95%. Tell this jury whether or
not that is correct, whether you told him that.
A. Yes, sii', that is correct.

1\fr. Nottingham: V\7itness 'vith you.
CROSS

EXA~fiNATION.

By Nir. Mapp:
Q. John, you have testified before, haven't you?
.A. Yes, sir.
Q. \Vho you working for'
,l\.. "\Vhy I an1 'vorking· for myself at this time, oyster
p]anter.
Q. Who did you work for last summer?
A. Last summer f
Q. Yes . .
A. I worked for Emory Steelman the first part of the sum-

·.

~--~-

..

~-~~-:--

.. :---::---
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Pal1ner Jones, Jr.
mer and aftP.r we had to
work for Mr. Sid Smith.

~;o

out of business there I went to

~1r. ~{a pp :

That is all.
Mr. Nottingharp: Th~t is

page 645 ~

~11,

thank

you~

P AL~IER JONES, J:&.,
being· first duly s'vorn, testified as

fo~lows:

DIRECT EXAMINATION.
By J\fr. Quinton Nottingham:
Q. Palmer, you are the son of 1\IIr. Horllce Jonest
A. Yes, sir, I am.
Q. Do you live with your father?
A. Yes, 8ir.
Q. And that is .down onA. Oakland, on Cherrystone Creek, Eyre Hall Creek.
Q. Were the 9dors at your home last summer very bad and
obnoxious t
1\Ir. Mapp: Your Honor, that should be evidence in
chi<?f, and not in Rebuttal.
The Court: I think that is rebutting- certain testimony
·
you put on, I suppose.
1\{r. Quinton Notting·ham: We couldn't rebut Mr. Jones'
'testimonv before it came on.
!Ir. Mapp: We save the point.
Note: Question read back to the witness.
A. Well, :1_\,fr. N ottinghan1, I think there was some ilwsion
made a while ago to a remark that was attributed to me. When
you say was very bad,-Those odors down at Oakland at
times under certain conditions, atmospheric conditions, were
obnoxiou.s. At night was the time you could notice them. I
liave never noticed odors ther~ in the daytin1e, but it could
not be confined to any one particular time,· any one particular
year. I say that because I think it is o:Qly justipage 646 } fiable that I should. I have noticed them down
there for any number of years, but we have been
taking them more or less as a. matter of course anrl you take
nights when the humidity is great, when there is a slight movement of air from the East and the water is our of the creek
and the creek is flat you get that obnoxious odor. That has
bP-en existent for a number of years. I could show you possibly better the location of the place in regards to the creek

r
_,
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Palrner Jon'esJ J'r.
and the drainage from the G. L., Webster Canning Company
by this map.· It has not been done and possibly for the jury'
it would g-ive them an approximation where we are located.
If you have no objectionQ. I have no objection .
.l\.. 'Vell, referring to the map that shows the G. L. Webster
Company drainage, it comes on do,vn here, here is where
the creek comes il1, the drainage from the creek, and it meets
tlus branch drainage from our farm and goes up in a straight
line to this part of the creek. The drainage comes on down
this creek and the reason I n1ade my statement while ago we
could always notice it is because we have always been
closer to that odorous condition than anvone else. Tins is
the creek that comes along around our farm, and this point
right there is our yard. Our home sits right in there; this is
the oyster rock we have down there.
·
l\I r. Mapp: vVill you put a mark where you mark your ,
home.
·
_1\.. Our creek is about 25 or 30 yards from the creek on this
side, 60 yards from this side and about 150 frorn this side
of the creek. When there is anv movement of air froin the
East or a still co11dition e~istinwg under those humid condi-.
tions we can notice at nighttimes under very hot
pag·e 647 ~ conditions obnoxious odor down there at night.
That has been existent for a number of years. I
can't recall whether seven or eight, or five or six, or how many.
This is the point of land 'vhere we haYe our oyster rock and
we have been using those oysters for our own use. This-odor
"rill con1e down the crP.ek and will hit this arP.a over here before it hits 1\fr. Bald,vin or ~[r. Steelman, and this is the reason I say we havP. been noticing it for any number of years.
"\Vbether it has anything to do ·with it or not I don't know,
because I haven't been over to 1\fr. Baldwin's or l\1:r. Steelman's, but that air has been noticeable only under those circumstances. Those oysters here we have been using every
_ year and have been g·ood, and as brought forth in the testimony as for any clams planted tl1ere I don't know anything
about, because if you plant them there they would drop out
of sight. There is mud here two or three feet deep and when
anyone says th~re are any clams there I don't see how there
co11ld be. I planted in 1930 abottt 2,000 and when I went back
to get them I found 300. .That is all 'I know of being planted
there. I tried it and under those conditions I can only site
this testimony.
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J a1nes L. Richardson.
Q. You planted those clams there because you all like to
have them for use 1
A. That wasn't it. :Niy brothers and I went out on the
public ground off Savage's Island and dredged those clams.
vVe thought we would sell them in the fall to Captain Nut
Steelman at Oyster, and we set thmn out in this drain where
the stream ran expecting·, of course, to sell them in cold
weather when prices were up, and when we went back to get
them we found :300, and to n1y knowledge there
page 648 ~ are no clams there and no oyster land there except ·what I explained to you.
Q. Is that the rock your father is speaking of?
A. Yes, sir, and has been there any number of years, and
thm:;e oysters right today are as good to eat as any oysters
you ever ate.
Q. That is fine .
...~. A.nd have been any n1m1ber of years. We have eaten
off there this year and sold oysters and had oyster roasts.
Q. And they have been there for years~
A. I mean the ovster rock has been there for years.
Q. The oysters haven't been planted there recently1
A. No, sir, they have always grown there of their own accord and,-but I 'vill alter that. ~fy grandfather had Uncle
·Jim plant oysters off there by where that oyster rock ended
where it g-oes out to the middle of the stream. The man
dropped those off and to my knowledge there is none of those
left. ThP-y have been catching on there from year to year
new oysters. You can go off in that soft mud and pick up
oyster shells where they have grown to a good size and died
Q. N.o contention about that.
A. No, but that is the reason we didn't have any of those
oysters that were left there.
J.\l[r. Nottingham: That is all.

1\h·. l\fa pp : No questions.
page 649 ~

JAJ\!fES L. R-ICHARDSON,
recalled as follo,vs :

By 1\-Ir. Quinton Nottingham:
Q. J\1:r. \Vebster has testified that the ditch that runs
throug·h the branch and on each side of the State Highway is
ju~t as it 'vas except for having be~n cleaned out in 1936. Did
you have occasion-! will ask you this question, is that correct or not~

-r
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Harold Wescoat.

J\{r. lVIapp: If your :Honor please, we object to that on the
same ground. They put on evidence i~ chief, as we recall a
lot of witnesses to testify to that.
The Court: I think that is well taken. You put him on
for some reason.
lVIr. Nottingham. I dicln 't put him on for this.
The Court: I will sustain your objection.
J\fr. Notting·ham: We note an exception.
1\tlr.

~ottingham:

That is all.

I-IAR.OLD \VE.SCOAT,
recalled as follows.:
By ~Ir. Quinton Nottingham :
A. Harold, 1\tlr. Nut Steehnan has testified on this witness
stand that he liked and felt very kindly to 1\tlr. Emory Steelman. Do- you 1rnow from conversation and things 1\tir. Nut
Steelman has said whether or not that is correct f
lV[r. lVIapp: We object to that for two reasons. One is the
foundation wasn't laid with :.Mr. Nut Steelman, and the other
is because he has to state when and where it was said. We
should have an opportunity to contradict that.
page 650

~

Q. Harold, can you state fron1 your knowledge
whether or not l\fr. Nut Steelman is on good terms
with 1\rlr. Emory Steelman·?

The Court: Don't go into detaiL Just answer the question.
A. I would say they ':vere exactly the opposite. They
wr.ren 't on good terms at all.
Q. Docs that exist from 1\-fr. Emory to Nut, or from Nut
to E1nory, or 'vhat'
.A•• \Vell fr01n ~ir. Nut to 1\{r. Emory Steelman, because I
haven't heard 1\tir. Emory Steelmanl\1r. 1\fapp: He hasn't asked you anythh1g about that.

~
#.;

'

Q. No"r, Harold, 1\{r. Webster has stated that 1\tir. Baldwin
"ras trying to stir up trouble in the creek and he had not had
any trouble from anybody except 1\fr.. Baldwin. Have you
})rior to the time this suit was instituted complained to 1\{r.

0
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Henry D. Baldwin.

Webster or told him that you yourself were being injured,
your oysters in that creek 1
~fr. J\Iapp: If the Court will recall I think ~Ir. Nottingham brought that to J\llr. Webster's 'attention and when he
did :rvrr. vVAbster said he did recall 1\{r. Harold Wescoat had
·
spoken to him.
The Court: I think that is correct.
l\fr. Notting;ham: All right, sir, I withdraw it.

J\llr. Nottingham: Witness 'vith you.
l\Ir. 1\f.app: No questions.

El\f.OJ;l.Y STEEI.JJ\iAN,
the plaintiff, being recalled testified as follows:
page 651 } By ~ir. Quinton Nottingham:
Q. Just to identify these pictures. Did Larry
~Iatthe,vs t~ke these pictures at your direction and in your
presence of the oysters on your shore between high and low
water mark? Look at them all.
A. Yes, sir.
~Ir. Nottingham: We will introduce them1\:Ir. lVIapp: If your Honor please, we object to them, that
they aren't proper rebuttal. .Plaintiff introduced some photog-raphs in the evidence in chief.
The Court: I rather thinlc they are all right. I will let
them g·o in.
J\llr. 1\{app: We save the point, if your Honor please.

Note: Pictures introduced in evidence and marked numbered 9 to 23, inclusive.

0

HENRY D. BALDWIN,
being recalled testified as follows :
By Mr. Quinton Nottingham:
Q. Mr. Baldwin, 1\fr. Nut Steelman has testified on this
witness stand his feelings toward 1\{r. Emory Steelman were
very kind.· Do you know whether or not that is correct?
A. I am quite confident that that is not correct.
0.. You state that of your own knowledge!
A. That is correct.

tt
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H e'll;ry D. B ald'Win..
Q. 1\!l:r. vVebster stated when he went down there if there
were any impurities it was by dozens of your hogs. During
1937 how many hogs did you have altogether?
pag·e 652 ~ A. During the summer of 1937 I had all of three.
Q. Now, 1\tir. Baldwin, it has been testified here
that a shell road that runs out, or a shell pile that runs along
beside that bridg·e that runs from your shore to your shucking house obstructs the water. Could that have obstructed
the water in 1937?
A. It could not. It extended out forty feet from the shore
at that time and there is a point that extends out about 150
fee.t. In other words, it wasn't o.ut as far as the point in that
cove.
Q. Have you measured the distance on that map they are
out beyond your terrapin pen. Do the points make a closer
opening· than these obstructions in the creek?
.
.
A. This point, the end of this point, which is bare on mean
high tide, is closer to this shore than any point on this terrapin pen or any other structure that is there, or any dock
going to the shore. I can give you those distanc~s it you 'vant
them.
Q. 'V'ith that explanation I don't believe it is necessary,
Mr. Baldwin. Mr. Baldwin, did you offer this paper authorizing you to act-

lv.fr. l\fa pp : Ask him if he offered to show l\1r. B~ldwin
any paper, without showing what the paper show·s or didn't
show.
The Court: I think you can satisfy 1\Ir. Mapp and then
get it in. Ask him if he had a paper and is that the paper.

Q. Did you offer Mr. Webster a paper authorizing you to
act to correct these conditions on Eyre Hall, or Cherrystone
Creek?
A. As I re~all it I had such a paper. I am not certain
wl1ether I had the paper and offered it to him at that time, or
.
would get it if he 'vanted it. I know I told him
page 653 ~ I was authorized to act for the various planters on
·
the creek.
rvfr. N otting;ham: I doubt that is any contradiction. It ·is
different from 'vhat I understood.
The Court: All right, sir.

\
'I
..:

Q. 1\!l:r. Webster in his answer stated he had never heard
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of any such paper before. \Vhether you offered it to him or
not, did you tell him you had such a paper T
A. I told him I had such a \paper.
CROSS EXAI\'IINATION.
By ~Ir. J. Brooks· J\llapp:
Q. Just one question. You said in the summer of 1937 you
had the large sum of three hogs?
A. That is correct.
Q. ·You had had a bigger flock than that¥
A. Several years before.
Q. Now how many years 1
A. Two or three. I am not sure. I probably had twenty
or twenty-five. That is big for me. I am a little fellow. I
am not a big operator like your million dollar operators.
Q. vVe don't can hogs. 'vVe are talking about hogs. Were
you raising hogs.
A. They didn't just fall there.
Q. Did you have mother hogs T
A. I had .smne. I bought some on occasions to fatten.
Q. About what was the most you had at one time, I\'Ir.
Baldwin?
A. I would have to go back through books of three or four
years.
·
Q. You needn't do that. I am willing to take
page 654 ~ your estimate on it about the most hogs you had
at any one time.
A. I would say between twenty and thirty.
Q. Had you ever been in the hog business before you came
down here?
l\.. I don't consider I have ever been in the hog· busines~
before I came here.
Q. Had you ever had as 1nany as twenty or thirty before
you came down with us?
A. I have a farm in ]\faryland on which we raise a great
n1any hogs.
Q. Wlien did you begin buying your hogs?
A.. You mean the first hog I bought since I came down
here~

.A. Yes, right down on Eyre Hall Creek?
A. I would say in 1931 or 1932.
Q. About how· many years did it take you to get up to
twenty or tb,irty?

J
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Henry D. Baldwin.
A. Why I think about 1934 or 1935 was when I had the
most hogs. I may say when I had the most hogs I 'vasn't keeping them in the lot they are kept in at the present time.
Q. How near did you keep then1 when you had 20 or 30,
how near did you keep them to the water?
A. Over on Eyreville Creek.
Q.' Did you keep them at all over on Eyre Hall Creek?
A. I don't think when I had that many.
Q. What was the most you kept on Eyre Hall Creek~
A. I 'vould say between fifteen and twenty.
Q. And how near did you keep them to, the
pag·e 655 ~ water?
A. The pasture went to the waters edge.
Q. And how nP.ar is that to your home, approximately?
A. Oh, four or five hundred yards.
Q. About near would you say, ~ir. Baldwin, from Mr.
Emory Steelman's home 1
A. Three-e-ights or half a mile.
Q. Did you have that n1any hogs on Eyre Hall Creek in
1936~

A. How 1nauy?
Q. Fifteen or twenty?
A. I may ha~e early in the spring.
l\Ir. J\f.app: That is all.
Note: The plaintiff rested its case and the defendant did
likewise. The Court then read all of the instructions, which
were given in the case, instructions 1, 2 and 3 being· given at
the request of the Plaintiff, and instructions A, D and :b.,, given
at the request of the Defendant.
INSTR.UCTION 1.
The Court instructs the jury that if they believe from the
evidence that plaintiff's property has been injured in consequence of the defendant's discharge of the refuse and "iaste
from its factory into Cherrystone Creek, then the plaintiff
is entitled to recovP.r of the defendant, in this action, damages in sufficient amount fairly and justly to con1pensate
him for the injuries this inflicted, not to exceed the gross
sum of $3,575.00, unless his claim is barred by the statute
of limitations, as to which the jury is instructed else,vhere.

--

\
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pag-e 656 ~ ·

INSTRUCTION 2.

The Court instructs the jury that the burden is upon the
defendant, insofar as it relies upon the statute of limitations,
to prove by a preponderance of evidence that the injuries to
the property now owned b~ plaintiff did occur more than
five years prior to the 23rd day of December, 1937.

INSTRUCTION 3.
The Court instructs the jury, with reference ·to defendant's plea of the statutP. of limitation, that, although the defendant's factory and ditches were permanent in their character, the plaintiff had no cause of action therefor, unless he
should be injured thereby. Therefore, the plaintiff's right to
sue· did not accrue to him unless and until his property actually suffered injury therefrom, and the statute of limitations did not con1mence to run until that time; and the said
· plea of the statute of limitations is not a bar to the plaintiff's
recovery to this action, unless the jury finds that his injuries
WP.re actually sufferPd more' than five years prior to the date
of the in~titution of this action, to-·wit, the 23rd day of December, 1937.

INSTRUCTION .A..
The Court instructs the jury that in order for the plaintiff
to recover any damages in this case it is necessary for said
jury to believe by a preponderance of the evidence:
1. That the plaintiff has been damaged as alleged in the
notice of motion for judgment, and
page 657 ~ 2. That said damage was caused by the defendant.

INSTRUCTION D.
The Court instructs the jury that the burden is upon the
plaintiff to supply by preponderance of the evidence the data
and means to arrive, ascertain and fix the amount of damages, if any, caused by the Webster Canning Company; that
the jury cannot go by mere arbitrary conjecture, but must
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be able to see from the evidence the true amount of such damage; and that if the evidence fails to supply the means of
ascertaining and fixing the amount which it will take to compensate the plaintiff for damages, if any, then ·said jury are
instructed that they cannot find for the plaintiff.
INSTRUCTION

F~

The Court instructs the jury that the only alleged damages which the 'jury can consider to the enjoyment of plain~
tiff's home are such damages as are set forth in the plain-:
tiff 's notice of motion for judgment.
Note: The case was fully argued by counsel for both sides
and the jury retired to consider their verdict.
SIXTH DAY.
Note: Same parties present as heretofore noted.
jury returned to the Court room :
I

The

The Court: Gentlemen of the jnry, have you agreed upon

a verdict~

Note: The Jury wanted information concerning their verdict, and were sent back to further consult of tl1eir verdict.
page 658 } Note : The jury after sometime then returned
.
to the Court Room, returning the following verdict: '.'We, the Jury, find for the plaintiff $1,000. for damages to his real estate from the odors~ and allow him no damage for loss or damages to his oysters.''
·
Note: The cause then continued until March 30, 1938, at
which time the Attornevs for the Defendant moved the Court
to set aside the verdict .. returne.d by the Jury and to enter up
final judgment in behalf of the Defendant on the following
grounds:
·
1. The Court's refusal to sustain the seconc1 ground of de-

\_

r
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fendant 's demurrer to the plaintiff's notice of motion for
judgment.
2. Admission by the Court of improper evidence.
3. Exclusion by the Court of proper evidence.
4. The Court's failure to properly instruct the Jury.
5. ·::Misdirection of the jury by the Court.
6. Because the verdict is contrary to the law and evidence
and without evidence to sustain it.
7. Because under the rulings by the Court and the jury's
verdict, no fish, crabs or other seafood 'vere wrongfully killed
or dan1aged by the defendant and the only damage to the
fmjoyn1ent of plaintiff's home alleged in plaintiff's notice of
motion for judg·meni, resulted from stench and filth created
by :fish, crabs and other seafood wrongfully killed by defendant.
8. Because the verdict is not responsive to the issues joined
by the parties.
9. Because no negligence on the part of defendant is alleged or proven.
Note : Nfotion overruled bv the Court and
page 658a ~ exception noted by the Defendant to the Court's
action in overruling said motion. The Court in
overruling said motion said :
"If the ,Jury are properly instructed and the plaintiff is
entitlP.d to recover, I think there is plenty of evidence to justify the verdict. I don't think it is contrary to the evidence.
Now the great objection to the instructions is the failure to
g;ivn instruction on the statute of limitations. I feel confident in my own mind I was right. The Supreme Court might
not agTee. Now I don't kno'v how much odor has been going on, but so far as the evidence before the Court nobody
that lived 'vhere 1\!Ir. Steeln1an lives detected any odor until
1936 and 1937, so the five year period could not run. The
only trouble I have is that 7th Ground, as to whether or not
he is entitled as a leg·al mattP.r to recover. I have gotten no
help from the Virginia cases. The only help we got from any
Virginia case was the case of Com1nonwealth v. The City of
Newpo~rt News, but here ·we have a different case from that,
and the only way he can recover is to the damage to his place,
whether from odor to his place, or damage between high and·
low water mark, and it is a very serious doubt he can, but I
mn going to devolve that doubt in favor of the jury and let
the verdict stand. Now the thing that worries the Jury and
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me is the testimony that said when the tide went out it left
this silt between high and low water mark, and that is where
the bulk of the odor came fro1n. No institution, whether private or public, has a rig·ht to damage a man's property and
I an1 not going to take the responsibility. The jury has found
.that verdict and I am going· to let the verdict stand.

JVIr. :Nlapp: We except in behalf of the Depage 658b } fendant both to the Court's refusal to set aside
· the verdict and enter up final judgn1ent, or to
grant the defendant a new trial, and to entry of final judg·ment by the Court.

EXCEPTION TO INSTRUCTIONS.

In addition to the instructions given in behalf of the Defendant, the follo,ving instructions were asked for by counsel for the defendant, were objected to by the attorneys for
the plaintiff' and were refused by the Uourt, to
page 659 ~ which action of the Court in refusing to give each
and all of said instructions, the Defendant, by"
~ounsel, excepted :
INSTRUCTION B.
The Court instructs the jury that if they believe from the
evidence that the defendant's Canning Factory and the system of ditches and trenches used in connection there,vith were
put in operation prior to five years before the institution of
this action; that said Canning Factory ditches and trenches
are of a pennanent character; that they have been operated
since first used in the same manner to the time of the institution of this suit and that said operation has injured the ·property of the plaintiff, and that the nuisance caused hy said
operation is of such a character that its continuance necessarily constituted a pernwnent injury to plaintiff's property,
then the jury are instructed that the plaintiff's cause of action accrued when said Canning Factory ditches and trenches
were first operated and that the clain1 of the plaintiff is barred
by the statute of lin1itations, and said jury's verdict should
be for the defendant.

)
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INSTR.UCTION C.

The Court instructs the jury that even though they believe
from the evidence that. the plaintiff has been damaged as alleged· by the defendant, nevertheless if the jury further believe fro1n the evidence that the cause of the alleged damage
was permanent in character and had existed ·with only annual
seasonal interruptions for nwre than five yea~s immediately
preceding the thne the plaintiff bought all of the
page 660 ~ land r~ferred to in said plaintiff's notice of motion for judgn1ent and that said plaintiff at the
time he bougpt said land knew, or by the exercise of reasonable care could have known, of said ~ause of damage, it is
the duty of the jury to find the verdict for the defendant.
INSTRU.CTION E.
The Court instructs the tlury that the defendant Company,
as a matter of law, has the right to drain its refuse and waste
into the tidal waters of Evre Hall Creek.
And the ·Court further iil.structs the Jury that if they believe fron1 the evidence that said defendant Company, in exercising this legal right, was guilty of no negligence, it is
the duty of said defendant to return a verdic.t in favor of the
defendant Con1pan~r.
INSTRUCTION G.
The Court instructs the ~Turv that under the Ia,v and evidence in this case, the tT ury cannot return a verdict for any
alleged damages to the enjoyn1ent of Plaintiff's home.
To the giving of Instruction 1 at the request of the Plaintiff, the Defendant, by counsel, objected and excepted on the
following g-rounds : The account filed with the notice of motion for judgment placed injury to enjoyment of home at
$2)000. The allegations in the notice of motion for judgment
and the only allegation as to injury to enjoyment of home is
as follows: ''And further, by reason of the alle~ed wron~s
aforesaid the plaintiff's highland, described in the aforesaid
deed, whereon he lives with his family and maintains his
home, was n1ade almost Yalueless from stench and filth created by said pollution, 'vhich killed fish, crabs and
page 661 ~ other seafood, and the ebb and flow of the tide
lined the plaintiff's shoi:e with said dead matter,

~
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causing the 'vaters adjacent to his said home to be unfit for
use and his home an unfit place for hun1an habitation, due
to the aforesaid stench and. filth created as aforesaid.'' Our
objection to that instruction is that under that instruction the
Jury would be permitted to give damage for odor, any stench
and filth which the jury believed was created by direct odors ·
from the defendant's plant. In the notice of motion which
we are defending the only dam'ages to the home are damages alleged to result from dead crabs, fish and other seafood which were killed and lined the shore, the odor coming·
from the crabs, fish and seafood and they in turn having been
killed, according to the notice o~ motion, by pollution caused
by the defendant's plant. The notice of n1otion says in express terms that ''the ·home was maue aln1ost valueless from
stench and filth" and that the stench and filth ·was created by
pollution and the pollution killed crabs, fish and other seafood
and the ebb and flow of the tide lined the shore with this
dead matter and the dead matter caused the waters to be
unfit for use; that the dead matter caused the hmne to be an
unfit place for habitation due to the stench and filth created
by this dead fish, crabs and seafood.
To 'the giving of Instruction 3 at the request of the Plaintiff, the Defendant, by counsel, objected and excepted because
the jury will be misled thereby and would naturally believe
therefron1 that the plea of statute of limitations does not apply unless the plaintiff has owned the property for more than
five years prior to the institution of this suit.
.
To the refusal of the Court to g-ive Defendant's
page 662 ~ Instructions B, C, D and G, the Defendant, by
Counsel. excepted. And to the giving of Instructions 1 and 3 g·iven in behalf of the Plaintiff, the Defendant,
by Counsel, excepted.
JUDGE'S CERTIFIC.A!TE.
I, John E. Nottingham, Judge of the Circuit Court for the
County of N orthan1pton, Virginia, who presided over the
foregoing trial of Emory J. Steelman 'li. G. ~· \V:ebster Company, Incorporated-, do certify that the foregoing Is a true and
correct copy o1· report of the testimony and other incidents
of said trial, in the Circuit Court of Northampton County,
·virginia, beginning 1\tlarch 15, 1938, and ~nding March 30th,
1938, except Exhibits introduced by the Plaintiff, being Plat
n1arked Plaintiff's Exhibit 1, on page 24; pictures ·marked
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Exhibit Xl to XS on pages 27, 29, 30, 44 and 45, respectively;
pictures marked Exhibit Yl to Y8 inclusiY:e, on page 57, pictures 1narked Exhibit 4 on page 311,. pictures marked Al to
P1 on pages 547 and 548, and pictures marked 1 to 15 introduced 'vith the evidence of 1-Ienry D. Baldwin; and the
Defendant's E·xhibit B on page 356, being plat of G. I-I.
Badger, Surveyor, and it is agreed by the attorneys for the
Plaintiff and the Defendant, that in lieu of certifying copies
the exhibits referred to as a part of the foregoing copy of the
record, the originals shall be transn1itted by the Clerk of this
Court to the Clerk of the Supreme Court of Appeals; and I
further certify that the attorneys for the Plaintiff had reason.:
able notice in writing of the time and place when said report
of the testimony and other incidents of the trial would be entered and presented, to the undersigned, for verification.
Given under my hand this the 9th day of ]\fay, 1938, within
sixty days frorn the time at which the judgment
page 663 ~ complained of was rendered.
JNO. E. NOTTINGHAl\ti,
Judge of the Circuit Court for the County
of Northampton, Virginia.
A Copy-Teste :
JNO. E. NOTTINGHAlVI, Judge.
I, G~orge T. Tyson, Clerk of the Circuit ·Court for the
·County of Northampton, do certify that the foregoing report
of the evidence and other incidents of the trial of the case
of Emory J. Steelman v. G. L. Webster Company, Incorporated, together with the original exhibits, being· plat marked
Plaintiff's Exhibit 1, pictures n1arked Exhibits Xl to XS, inclusive, pictures 1narked Exhibits Y1 to Y8, inclusive, and
plat marked Defendant's Exhibit B, herein referred to, were
filed, and lodged with me as Clerk of said Court, on this the
9th day of 1\tiay, 1938.
GEO. T. TYSON,
Clerk of the Circuit Court of Northampton
County, Virginia.
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.And on another date, to-wit: May 9, 1938:
The Circuit Court for the County of Northampton, Virginia, entered the following order in the above-styled cause.
This day came the defendant, by counsel, and tendered to
the Court in duplicate a stenographic report of the testimony
and other incidents of the trial of the above-entitled cause.
And it appearing to the Court that reasonable notice in
writing of the time and place when this stenographic report '
of the testimony and other incidents of the trial would be presented has been given to Quinton G. Nottingham, one of the
attorneys for the Plaintiff, it is ordered that said
page 664 ~ stenographic report of the testimony and other
incidents of the trial be sig11ed, sealed and enrolled and made a part of the record, and the same is done
according·ly.
- .And by agreentcnt of counsel, it is ordered that the original
exhibits introduced by the Plaintiff, being plat marked Plaintiff's Exhibit 1, pictures marked Exhibit X1 to X8, inclusive,
pictures marked Exhibit Y1 toYS, inclusive, and the Defendant's Exhibit B being plat of G. H. Badger, be attached to the
transcript of the record herein in lieu of copies.
State of Virginia,
County of N ortban1pton, to-wit:
I; George T. Tyson, Clerk of the Circuit Court for the
County of Northampton, in the State of Virginia, do hereby
certify that the foregoing is a true and correct transcript of
the record and proceedings in the case of Emory J. Steelman, Plaintiff, v. G. L. Webster Company, Incorporated, Defendant, pending in said ·Court, which transcript includes as
a part thereof the testimony and other incidents of the trial
of the above-entitled case, wl1ich was submitted to the presiding· Judge of said Court and certified by said Jud~·e. The
_original Exhibits, plat 1narked Plaintiff's Exhibit 1, pictures
marked Exhibit Xl to XS inclusive, and pictures marked Ji]x- ,
hibit Yl to Y8 inclusive, and the Defendant's Exhibit B, being
a plat of G. H. Badg·er, being attached to this transcript in
lieu of copies. And I further hereby certify that Quinton G.
N otting·ham, one of the attorneys for the Plaintiff, has been
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.
duly· .notified. in writing of the intention of the
page 665 ~ Defendant to have the foregoing transcript of the
.
record made out.
·
- The\· ¢gst of the foregoing transcript is $12.00, ·.and ·is
chat'ged to the defendant.

.
. GEO; T. TYSON,
Clerk of the Circuit ·Court for the County
of Northampton; Virginia.
A
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