RULE 14-BRIEFS
1. F_o~m and contents of appellant's brief. The opening brief of the appellant (or
the petition for appeal when adopted as the opening brief) shall contain :
. (_a) A sub}c<:t .index and table of citations with cases alphabetically arranged.
C1tat1ons of Virginia cases must refer to the Virginia Reports and in addition may
refer to other reports containing such cases.
'
'
(b) A brief statement of the material proceedings in the lower court, the errors
assigned, and the questions involved in the appeal.
(c) A clear and concise statement of the facts, with references to the pages of
the record where there is any possibility that the other side may question the statement. Where the facts are controverted it should be so stated.
(d) Argument in support of the position of appellant.
. The brief shall be signed by at least one attorney practicing in this court, giving
his address.
The appellant may adopt the petition for appeal as his opening brief by so stating
in the petition, or by giving to opposing counsel written notice of such intention
within five days of the receipt by appellant of the printed record, and by filing a
copy of such notice with the clerk of the court. No alleged error not specified in the
opening brief or petition for appeal shall be admitted as a ground for argument by
appellant on the hearing of the cau,e.
2. Form and contents of appellee's brief. The brief for the appellee shall contain:
(a) A subject index and table of citations with cases alphabetically arranged.
Citations of Virginia cases must refer to the Virginia Reports and, in addition, may
refer to other reports containing such cases.
(b) A statement of the case and of the points involved, if the appellee disagrees
with the statement of appellant.
(c) A statement of the facts which are necessary to correct or amplify the statem<wt in appellant's brief in so far as it is deemed erroneous or inadequate, with appropriate reference to the pages of the record.
(d) Argument in support of the position of appellee.
The brief shall be signed by at least one attorney practicing in this court, giving
his address.
3. Reply brief. The reply brief (if any) of the appellant shall contain all the authorities relied on by him, not referred to in his petition or opening brief. In other
respects it shall conform to the requirements for appellce's brief.
4. T ime of filing. (a) 0-lvil cases. The opening brief of the appellant (if there be
one in addition to the petition for appeal) shall be filed in the clerk's office within
fifteen days after the receipt by counsel for appellant of the printed record, but in no
event less than twenty-five days before the first day of the session at which the ca~e
is to be heard. The brief of the appellee shall be filed in the clerk's office not later
than ten days before the first day of the session at which the case is to be heard. The
reply brief of the appellant shall be filed in the clerk's office not later than the day
before the first day of the session at which the case is to be heard.
(b) Ortmlnai Oases. In criminal cases briefs must be filed within the time specified
in civil cases; provided, however, that in those cases in which the records have not
been printed and delivered to couilsd at least twenty-five days before the beginning
of the next session of the court, such cases shall be placed at the foot of the docket
for that session of the court, and the Commonwealth's brief shall be fi led at least ten
days prior to the calling of the case, and the reply brief for the plaintiff in error not
later than the day before the case is called.
(c) Stipulation of counsel as to fili1tU, Counsel for opposing parties may file with
the clerk a written stipulation changing the time for fi ling briefs in any case; provided, however, that all briefs must be filed not later than the day before such case
is to be heard.
5. Number of copies to be filed and delivered to opposing counsel. Twenty copies
of each brief shall be filed with the clerk of the court, and at least two copies mailed
or delivered to opposing counsel on or before the day on which the brief is filed.
6. Size and T ype. Briefs shall be nine inches in length and six inches in width, so
as to conform in dimensions to the printed record, and shall be prin ted in type not less
in size, as to height and width, than the type in which the record is printed. The
record number of the case and names of counsel shall be printed on the front cover of
all briefs.
7. Non-compliance, effect of. The clerk of this court is directed not to r eceive or
fi le a brief which fails to comply with the requirements of this rule. Jf neither side
has filed a nroper brief the cause will not be heard. If one of the parties fai ls to file
a proper brief he can not be heard, but the case will be heard e:i; parte upon the arg11,
ment of the party by whom the brief has been fi led.
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Record No. 3009
WAV;r~R. :b! . ROOK, . AlJMINiSTR.A.TQR

or

'l'J!E ES-

TATE OF JOHNNIE_tEE ROOK, DECEASED,
Plainti:lr in Error,

versus
~

ArtANTIC

004-S?'.1

LINE R.!lLROAD COMPANY,
Defendant in Error.

PETITION :FOR WRIT OF ERROR.
To the Chief iusf.ice a/n.fl, _.Asso_ciate Justices o/ the Suprein;e
Coii/rt of Appeals of Virginia:
.
. Your petjtion¢1~, W.~H~r p. J;ioo~, .Administ_r1:ttor of the
~&tate of Jolihnie Lee Rook,, d~ceased, respectfully represents
t1iiit h~ is t1.ggri~ved: by ~ µnaJ. judgmcwt for the defendant
~n.tered.m the. Circtt}t Court of Greens.ville County, Virginia,
on th¢ .26th day of Ja~u~zy, i945,. in a certain actipn at _la:w
then depending in the said Court, wperein your petition,er
~~-s p~ain,ti:ff and Atlantie Coast Line Railroad Coinpany was
defendant.
-

PRELiMiN.A.RY STATEMENT.
•

This case involves the sani~ coiHsion which is involved in
the case of Atlantic Coast Line Railroad Oom'f)OIYl!Jl v. Russell
Ji. t'!Zements, A.dininistrator of the estate of Wiiiiam Earl
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Clements, deceased, :which is now pending in your Honorable
Court. The actual situation of the respective *decedents
2* in the two cases w_as identical. William Earl Qlements,
the decedent in the case now pending in your Honorable
Court, was .an infant seven years of age, who was riding in
the back seat of the automobile which collided with the defendant's train. J ohmrie Lee Rook, the decedent in this case,
was an infant nir.,._e years old who was riding in the back seat
of said automobile. Both were killed in the said collision.
Thus in actual fact and law the rights of the parties in the
two cases are in every respect identical.
The evidence regarding the negligence of the Atlantic Coast
Line Railroad Company was the same or essentially the same
in each case. In the Clements case the jury found a verdict
for the plaintiff and fixed the damages at $3,000.00. The trial
Court in that case overruled the defendant's motion to set ·
aside the w~rdict and entered judgment upon the verdict for
the plaintiff against- the defendant in the sum of $3,000.00.
In this case-the Rook case-the jury found a verdict for the
plaintiff and fixed the damages at $5,000.00. However, the
trial Court sustained the defendant's motion and set aside
the verdict and ent.ered judgment for the defendant. As is
shown by the opinion of the Court {R., p. 6), this action was
based entirely on the difference in the testimony of Clarence
Rufus Clements, the only survivor of the six passengers in
the automobile, in the Clements case and his testimony inthis
case.
In the Clements case, Clarence Rufus Clements testified
that Johnnie J. Rook, the driver of the automobile, stopped,
looked to the north of the crossing at a locomotive standing
on the southbound track taking water, and that he did not
see Mr. Rook look to the south, the direction from which the
train involved in the collision was approaching. In this
3* case, *in the course of his testimony, Clarence Rufus
Clements stated several times that Mr. Rook stopped and
look~d in both directions. He also stated several times that
he did not see Mr. Rook look in any direction except to the
north at the work train.
From the evidence of Clarence Rufus Clements alone, the
Court held that Mr. Rook, the driver of the automobile, was
chargeable as a matter of law with having seen the train,' and
that as a matter 0f law in this case, Mr. Rook, with full knowledge of the approach of the train acquired by having seen it,
drove upon the track in front of -the train, and that the refore
t.be nedi~ence of Mr. Rook was the sole proximate cause of
the collision.

W. D. Rook, Admr ._ J. L. :;Rook, v. A. 0~ L .. R. R: Co.
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-STATEMENT OF FACTS.
The collision occurred on May 6, 19M:, at the Virginia Ave~me crossing of Atlantic Coast Line Railroad Company, in
the town of Emporia, Greensville County, Virginia. The Me...
herrin River separates North Emporia from South Emporia,
and the tracks of the Atlantic Coast Line Railroad divide the
town east and west. . There are three grade crossings in North
Emporia, namely, Atlantic Street just north of the. defendant's freight station; Southampton Street south of defendant's passenger station; and Virginia Avenue 100 yards south
of Southampton Street. Atlantic Street and Southampton
.Street are protected by watchmen, but Virginia Avenue has
no protection of any kind or description. The automobile in
which plaintiff's decedent was riding as a passenger on the
back seat was traveling east. It was struck on the northbound, or second track from the east, by a Diesel engine pulling sixty-five loaded ·freight cars. As is stated above,
4* '"'no watchman or other protection was maintained at the
crossing. , The locomotive whistle was not sounded because an ordinance prohibited the blowing of locomotive
.
whistles in the town.
.Tbe only warning of any kind, character or description
given of the approach of the train was the ringing of the bell.
No one heard this bell. There .were three eyewitnesses to the
tragedy who were standing in the open near the crossing,
namely, Reverend E. C. Thornton, Jr., J. D. Drake, the engineer of the locomotive which ·was taking water on the southbound track 110 feet north of the crossing, and S. A. White,
.a lineman of the Western Union Telegraph Company. Not
one of them heard the bell before the collision, although each
saw th,:; train as it crossed the river and approached the crossing. The train was drifting through the town at 35 miles per
hour, and was heard by none of the eyewitnesses. Reverend
Mr. Thornton said that he saw the train but heard nothing
(R., p. 24).
The engineer of the Diesel engine, Mr. Cole, did not see
the automobile before the collision, nor did the brakeman,
J. A. Coleman. Mr. Bryant, the fireman, saw it just before
the collision.
On the south of Virginia Avenue the 'last residence before
· reaching the crossing is 110 feet w~st of the northbound track.
When one passes this dwelling he has a clear view of the
tracks for about 700 feet to the south. The view is clear for
a distance of 40 feet. Then the view to the south is obstructed
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in the summertime; by trees until the car .gets within 18 feet of
the southbound track or 31. feet of the northbound track.
· The autamobile stopped. 87M! feet -west of the northbound
track (B., p: 106) or 241h -feet west of the southbound track.
It then pr.oceeded slowly up .the 8:2 pet eent iticline·. to
5* and. upon :the· traek. Mr. Drake, a witness for *the. de. fendant, plaees the speed of the autoitlbbile at 7 or 8 miles
per hour~so slow, in fact; thnt- he theught it was gohig to
stop (R.; p. B7)i

ASSIGNMENT OF ERROR.
The Court arrhd in satting· liside the verdict of the
in entering judgment for the tleferldailt.

jury and

· lSSUE.

-Since the case of Clements' .ll.tlihtiiisfrtt,tor v. Atlantic Coast
Litie Railrotu:l GtmtpantJ invbiv~s ev~ry. issue Which may be
raised in this ·case, ~:xcept the sole question of the legal effect
.of the testimony c:,f Cltire:n~e Ruth~ OI~mettts that t11e driver·,
Johnnie J. Rook, stopped and looked hj both dirijctfons, we
do ~ot consider it 11ee~ssaty to ct>tnplicate this cbse by repeating the· argtt:htent!, it1. tbrtt ckse. W~ ~unc~de that, should
your Honorable Court re~rse ths ·judgtn~nt for t~e plltintiff
in that case; the judgment for def~ttdftrtt in thi~ c~se mtist be
affirmed .11porl tlte ~atrui rettsoning.
_
.
Therefore; the sola issne in this case is : Wits tli~ Court jtlstifled .in holding in this ~ase mat .the negligehce of Johnnie
J. Rook, the driver of the autotttobile, was- the sole proximate
cause of the death of Johnnie t~e Rookf
.ARGUMENT.

Without objection by us~ the Cotlrt prepared anti gave
struction No. 2, which reads as follows:

in-

'' Tlie Court instructs the jriry that the nrlconti-adfoted evi~
dence in. this case is that J olifinie J. 1:tooir, th~ tli'iver of tlie
t1uto~obil~. in _which . ~he . plajnti~'s. _dec_edent was ritlttt~,

stopped his said automobile b~fot·e .going tiptlh the r~iltoad
tracks on wliich the defendant's. ti~ai~ was ilppronching from
the south and looked in both directions.;._;._11ort1i and south-·
before proceeding tb drive updfl sb.i'd tracks; that the Itiw is
that a person who looks is presumed
see that whfoli a Ibokout should reveal under the circumstances existing at the time

to
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and· place:ofi sn.ch lookout. Ther~ore,.. the· Court further
instructs the:jur.y that i£,'*you believe from- the evid~nc~·,
in this:,case.that.Johnnie:J. Roo:k; when• h~· stoppedlhiEf
said1automo bile :and ,looked lto 1the:· sontli; ,either saw or,· tinder·
the; cironmsiances thew and.: tliere:· existing- as· disddsed- -Hy tlte: ·
evidence,:shol;lld have seenithe:daf~nda:nt='s: traiil 1a1?proaehmg!
from ,the: s·o.nth. a1id drove upon- the·-tracks ·in-'f-ront1 of! the mpJ ·
pxoa~liing.~train,': then Lhe ·was· .~uilty,· of neglig'ence w1iii{h~ Wlisi·
the: sole pro){imate:·ca-use of:.the:collision .and iy.oti 1m11sf:find ·far:
the defendant even though you may· further· be'lieve ftonrtlie;
evidence that the defendant was guilty of negligence in failing
to ,protect, the=·said 1c:rossing ~ by a :watC'brnran <it' otlietrwise or· in
failing:.to. g!ive. any ·warniI].g..·:of.i the<·a;pprooeh -0f. its trairroither··
thailf. by the:ringing 0£,. the.·be'll/'
6f

1

l

1

1

This instruction is probably in err<;>r in stati~g that the _uncontra<licted evidenee·:is·'that the1 dri'V'eir·1o~ke·a.:ini hoth 1dire.ctions----north~ and.fsO'l!lith.: Th'e,i only eviden·ce·: as to· this-: was:
that :of. Olarence· Rufus Oletnehts~ .As· the·· Court· stittes·;irr·its· ·
opinion,1.Clements! evi<ilence is conf1ictiniron 'this: point: · The·
witn-ess · wa;s~ obvifl'usly, veTY' ·confused. . While he·' statea : se\t~
erar times:,that,Mrz Rook,stoppetl·a,ntfi1Ioo'k~d:°in both dttections; ,he•,also, :-stnted a ·numbei" of': times that· he· did ~ot self_
Mr: Book!, look· h!r aniy. · di:rection·:except· to: ·the 'nt)rth · at the'
wo,J!k;train~: .Although 10Iement~Mva,rf '.a witness ·for the· :pl~intiff; it)i~·-clea:r· that:the ·plaintiff.·.is ·no,t·boun(l: 1by all 1of the':
statP,m·en~s' or· a.~witness:-whi'ch"he:·hag: cal'led'::fo• · the- stanff~1.
1

Washm¢6n amiJ, OZrJ,·rDominfow'Railioa1J Oompany··v;· Ja!ckC
S(J1i's·Admini:stratoir; 117 Vat 686; ,85'.S ...:m:· 497i
In·tJae;case··of'·TignotJ1··v~·.Virg.itni:(JJ·FJlectffo .and·Powet:·Oo1m:i·
p(J,'Jiy~: 166· Va;. 284,t.184-,s:- E: 234,' -the:::r>laintiff,1 tesfu:"fying ·in'his own·:.b~haliil made• statements from' wl1ich1 it ·cdnld'-,be .· found
that he1was·free•,fr0m-'cOnfrribt1tory··neglige·nce,· and 1 ttheri'"tes.::
tified: to· a --state· of ,facts ·which ·wonld make• him• ·guilty-·of)con1

1

tributory negligence as :a ~·matter ·of.: law-:, Th,r:jury('foliftd ·a·
verdict for the plaintiff for $10,000.00, 1Vhich the trial court
set aside, entering judgment:'for the defendant onJthE:! 1 gromi.c:l
that the plaintiff was guilty-., of'r contribtttm:y ,negligetlde -as· a
matter.,of11law-;.. Your Honbr3=ble Oourt :re'tT~tsed' t.he!ca.se; reinstated the verdict and entered judgment for the plaihti':fF..I ·
The Court said:
7*

•" The jury having resolved the inM*sist~ncies ··of tli~ 1·

te-siimony .fo 1his .favor ,rth~ ~cm:ir.t· must- itake· iv as true that
fhe·plaintiffi was·keepfago;a rea§6nab}e' }ookotitI as he procee'ded'~
along d\fdnumentt 'Avenue.'' ·'
1
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In the Tignor case the Court gave an instruction. without
objection from the .plaintiff, which -told the ,jury that Tignor
admitted '·he -did not see the bus until.it -moved away from
the curb". -In.your opinion.your Honorable Court stated that
such failu1·e to sec would be manifest contributory negligence.
It was contended that this instruction, given without objection, was the law of the case, and established contributory
negligence. It was held that the jury could resolve the inconsistencies of the plaintiff's testimony notwithstanding the instr.uction. The Court ·said:
"Before one can invoke ·the principle that an instruction
given without objection becomes the law of the case, it must
announce and apply a rule of law, and not a statement of fact
alone.''
We submit that regardless of Instruction No. 2, quoted
.above, it was nevertheless the province of the jury to determine whether or not Mr.. Rook looked to the south, and that
the verdict of the jury should be sustained upon the hypothesis that the jury found from Clements' testimony that Mr.
Rook looked only to the north at the work train, and that the
situation in this case, in fact and in law, is identical with that
in the Clements ease now pending in your Honorable Court.
However, if it should be conceded that the Court was within
its. right to draw the most extreme -conclusion, adverse to the
plaintiff, from the testimony of this poor, ignorant and confused Clements boy, and establish as a matter of law and as
an uncontradicted fact, that Mr. Rook stopped and looked in
both directions, the Court clearly invaded the jury's provinc~
by concluding as a matter of law that Mr. Rook saw the train
and drove upon the track with full knowledge of the aps• proach of the train. Mr. Drake, ''the engineer of the locomotive standing north of the crossing and a witness
for the defendant, testified (R., p. 67):
'' Q. You were standing out' in·· tp.e open?
"A. Yes, sir, in front of the engine.
'' Q. And you saw this Diesel when it came around the
curve?·
"A. Yes, sir.
. ~' Q. And you saw it all the way up until it came in contact
with the automobile?
·
'' A. All of ~he time, e_xcept when· I looked to see if anything
was wrpn~ with the train. I_ thought the ~ar was goin~ to
stop, and I looked back to see the train, and.then, just' before

W. D. Rook, Admr. J. L. Rook, v. A. C. L. R. R. Co.
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the train came to the crossing, I dropped my eyes down there
and saw the car going in front of the Di~sel
'' Q. And you saw the car coming up the incline Y
'' .A. Yes, sir, where the incline starts on the intersection.
"Q. And it was coming about seven or eight.miles.an h.ou~!
·'' A. Yes, sir.
"Q. Very slow?
·"A. Yes, sir.
.
· '' Q.. And you thought it was going to stop T
'' .A. Yes, sir, if not I probably would have tried to· holleT
, at. him. But, at the distance I was from him, I thought he
w.as going to stop. ''

It is utterly incredible that a person, with· his ·automobile
under perfect control, would drive slowly up an· incline.i.to a
track and certain death, if he had been aware of the·appr,oach
of the train. To say as a matter of law that Mr. Rook ~drove ·
slowly upon.. the track after having -seen the ·approaching train
· is virtually to say that Mr. Rook committed suicide and·IDurder. ··This testimony is in utter conflict with any evidence
which might tend to show that Mr. ·Rook ever saw·the
9• train appro;:iching •from the south, and would justify the
jury in disregarding even the most clear and direct testimony thaf Mr. Rook looked from a position and under circumstances whicb would render it inevitable that he saw the
train. In other words, Mr. Drake's testimony creates a conflict from which the .jury might conclude that Mr.· Rook never
looked to the south, or, if he looked, it was ·from a position
and under circumstances that he could not see "the train, however convincing other testimony, standing alone~ might be that
· he looked arid·mnst have seen the train.
·Ar. we have mentioned, the testimony of C"!arence R11.fus
Clements, upon which alone the Court bases· its conclusion,
is inconsistent on the question whether Mr. Rook looked to
the south. He said several times that Mr. Rook stopped and
· looked in both directions, but he also said· several times that
he did not see· Mr. Rook look in any direction except to tht>
north at the work train. We submit that whether·Rook looked
to the south at all was a jury question.
In view of 'the overwhelming evidence that the view to the
south was obstructed from the point at which · Mr. Rook
stooped, we do not consider that the question whether Rook
· looked in both directions or only to tlie north has any material
· hea·ring on the case. , Obviously, no sensible rule of law, from
·the mere fa"ct· of lo'oking, would charge a ·person with having
, seen the train if the view in the direction of ·the train wM in
J
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f ~Gt\_oJ>~r.~ct~d.,. or~ if: tll~:· t:r~J:µ had: n.ot, come: into1 vie.w; atl tht1.
time of the loo~g!, ·IA his! opin..iPn the triaLcaur,t . q:uotesjhe~
following st~tem~n.t. frp:Ql, SPu.thern~ Bailwf1Y1 GomP.an11:.: v.
1iP;J1,rtztM.. 1 ~P.9~· \\Bt.t W.~ ;, "lf h~)o~okedt he;· was., bolllld! to bav~
se~. th~; tr_ajnf ~d. ip.. th~.t-. c~.s.~: hie: neg~ig~oe:. w.ouldJ be:. th~
sole proximate cause of the accident." Sur.elr. yp.ur H.on
10* orable •court never meant to say that1 by· lo.oking· a
driver ''was bound to have seen the train'' regttrdless
whether the viewvw~~:· 0A5tr~~ted 10l' wh~thffl·rthe~train.. had in
f Sict :C9,r\~: i~tQ 1vi~~: wh~m :® 109:k~d...
~ o.w, CJa.re;nq~ !~uf:tJtij·:: Clw.e!\ts·._ te~.tified 1that:. thet .viewrmtSi
obstructed by the hedge. The court held that,the.:juryibased.•.
its verdict on this evidence and that it was incredible. How
th.~; C9'~rt ic~uld)1qq-y~~coµ.ela<:l~.i tb;~tithei ,jury,.·ba-sed..'.its· \Ve.rdiet
oi;t tha.t,.eiVi~e:r~wit}~is su.Q;ply b~yo.nd.· OU:.\' ken·;. A&..:was .. stated-.
in:t~W,.OR@QP,1 wp x~3~~lY·1agl;'~tllWith the·:co.wt that.the.hedge;
c~u;l.<;L_ 11:0.tli~ve -~~i;~t~ittlw·.-view ~and ,in til'g.'l:lll,ent :w:ecf taill:klly r
toid, t~~tj¥+\'y.,to~<Usreg~td ..it., 'l'lJaie,_i&;a:bmadanttcredible.-tes:-;.

tmmwr,t~ti~~view:,w~-:opstru~ted1.u;ntil:the,fronit·.ofran!.a'l!l.+·
to~J;>ij~,wa~-:1~ f~9t-frop~ Ute s0i11·thbQund track..o;rr:31 feetfrorn:
th1knQJ:fi\b~illii t tn1Ak._ .
Bef9(1;elg,9iDg\.hJ.to ,t}J.~ (rt:f'ili.ble,Jestimon:y., at.i~ to ,the1~bstrucH.
inga.ofJ t\l~!~vi~w~ itl~u .b~·:·W_~Ii. t~di~ the,:pp.mt,at wbich--1\fr.
~o.cik st~fed,_.):q_s'=a,~tQPl-Obile;: .,fOir :ii ~hat Joolred t©( ith~•. s0uthnai ,.
a]J jt w~~ fl~o~_.th~,:Ppin.t .... O\a:!iellne,Jwfua,-Olements--marked.1
01:1, ,t~ p:g.,:,t<i>g,r~p4, ,th~,j)pint ~:fl ,which·-.the, &rent ,of.{Mirr Rook~~
autom,qbiJP.,Jstoppei,. Mir, .Piacln,rnd,; tha,~civi11engineel!r'0£ 1tlne-d~f~nimµt, .. whQ. 111~dn th~\ su;ryey!:f C1>·r . t:he :· def~ndent,· bein~!·
1

ShQWll tq.~\ppQtqg?}~pp~.J~Ffijfiacl.Fi~:f(:1ij_o;w,s-::(~,.p;-1~6}::

'' Q. It has been tesijfi()d, that, an, automobile :·stopped:· oni ·
:galifa~ S,t:r;eet,at a;J>QinJ1m.nikediron 1taa,pbot@g~aph Exhibit
NQ._..3. by. ,an, il).k spat., I-l~w-,fan;woulduthnb·be from nie~west
rajl of,_.thft 1n9r.th.l>oti~d ,track,! ·
''A...APPfiQ~q~1y{37%,;feet/.,,. ,·
It is. ~1~ J e~t. f :r;0m. t:ba. w.est. rail,: pf- tha, northbound:~trackf -to, ·
th~~:w~~t t'r~il1 ot .th~,southboundutraok. Therefor:e,~.the :auto.., ..
mobile stopped 24¥2 fee~ :from thaf·SQuthboundAuack.. ThA-.
folJAwing~ . tq_stimonN•·of., 1\1:g;.- Wendell,· the, deputy sheriff,
show$-to,a.:ma.thematfoaLce~taint:r,that_Mi7.-·Ro.oki!st.opped·.:
.•wit.hiil;nthe,_obs:f.n~cted-:-ari~~i (~;.p4134} ~ :

n~

'' Q'"> As :a di:iv.er, p:rqceeda. in ,an ~a.st(ldy· dfoection; 1approach...,..
fog .ytr.gi]:Jif\ .4N~-uu~...is ~ theJ:e anyi;.hing! ~ta, obstmet~ '01' ,inter:-i ·
f ere ~t}l 1:P~~ .vW,on. the;re-f..
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'' A. Yes, si~, a part of the way. The house is about 100
feet from the firft track. There he can see down the track
beyond the river but, in the summertime, there are some limbs
of trees that obstruct the view after you go a short distance,
and then, jus~ be£ore you get to the track, your view comes
ba~k to you.
"Q. For about 40 feet the view is clear, and then you run
into an area where it is obstructed f
·
"A. Yes, sir.
.
"Q. And that does not clear·up until you get almost on the
trackY

"Mr. Townsend: Objection as leading.

'' .A. I measure<l: it, and it is about 18 feet from the track.
''Mr. Townsend : It is leading in the first place, .and, in the
second place, it does not quote the witness correctly~
'' By Mr. Turner:
''Q. Then, tell it over again.
"A. The hous~ is about 100 feet from the first track and
then you can see to the river; and, in the summertime, after
you go. about 40 feet of that 100 feet, there is a space where
the limbs of the trees. obstruct your view of a train· coming
from the south going north; and then, when the car gets within
about 18 feet of the first track-I measured it-your view
com.es back to you.
. '~Q. So the view of a driver is obstructed until he gets within
18 feet of the first (or southbound) tra~?
'' _I\.. Yes, sir.
'' Q. It does not clear up again until you are within 18 feet
of the first 'track Y
·
'' A. Yes, sir.
"Q. What were the conditions-around there at the time of
the accident in May f You said that in the summertime the
limbs of the trees obstruct the ·view 7
'' A. The leaves were on the trees then.
12*
*"Q. Do you mean that the obstruction to vision to
which you referred existed then Y
".A. Yes, sir. "
.And on cross examination (R., p. 19):

'' Q. Do .you mean that you cannot see any part of a train
comingT
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"A. Yes, sir, in the summertime when the leaves are on the
trees and the train .is coming from the south.''
Mr. Drake, a witness for the defendant, on page 69 of the·
Record, corroborated the above testimony of Mr. Wendell in
every essential detail.
·
Now,.if Mr. Rook stopped and looked· 24% feet from the
first or southbound track, there can be no doubt that his view
to the south was obstructed. To say that Mr. Rook could see
to the south when he stopped ~nd.}ooked is to repudiate Mr.
·wendell's testimony. Since Mr. W~ndell speaks so em. .
phatically of the condition existing while the leaves are out,
it is presumable that he measured the distance while the leave::,
were on the trees. How could the court say as a matter of
law that Mr~ Rook looked south at a point where the view to
the south ·was clear? To our mind it would be much more
reasonable to sav as a matter of law that the view was ob.
strueted when he looked. The very least that could be said
is that it was a jury question. We submit the jury's verdict
shoulcl be final on that point.
We submit that the jury from the evidence would be fully
justified in :finding that the train had not rounded the curve to
the south and come into view at the time Mr. Rook looked to
the south. Clarence Rufus Clements testified that Mr. Rook
stopped and looked in both directions. The jury could cer.
tainly :find that he stopped and immediately looked, and the
court could not say that he stopped but looked just before
moving east toward the track. The jury could :find that
13• · at least thirty seconds elapsed from the *time he looked
to the time he started toward the track. Clements testified as follows (R., p. 45) :
'' Q. How long did you stop Y
'' A. We stoppl1d about half a minute or more.''

Now, the train was running at least 35 miles per hour and
that would therefore cover 1,560 feet in 30 seconds. If Rook
looked immediately upon stopping, which the jury had the
right to :find, the train was then distant from the crossing at
least 1,560 feet, plus the distance it would travel while Rook
was moving slowly up the incline toward the track. · The
train must have been at least 2,000 feet from the crossing when
Rook looked to the south. The only estimate of the distance
from the crossing to the curve was made by Mr. Drake, one of
the witnesses for the defendant, which is as follows (R., p.
63):

W. D. Rook, .A.dmr. J. ~. Rook, v. A. C.. L. R.R. Co.
''Q.
''A.
"Q.
''A.
'' Q.
"' A.
'' Q.

''A.
"Q.
~, A.
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In what direction were you looking!
I was looking south.
What did you seeY
I saw a northbound Diesel coming around the curve.
Coming from the south Y .
·
Yes, sir, going north.
Where did you first see it t
I first saw it as it came around the curve there.
About how far was that!
Probably 1,500 feet, something like that.''

From the evidence the jury could reasonably have found
that at the time Mr. Rook looked south no train from that di•
.
rection was in sight. In fact, if Rook looked upon stop14* ping and stopped "a half minute or more'', and all 3 the
evidence is to that effect, this was a necessary math~matical conclusiqn. How; then, could the court conclude a~
.a matter of law that Rook saw or should have seen the train
when he looked!
,
The court held that there was a fair inference that Rook
stopped and looked at a point from which he could-see in both
directions. Does the court mean to say that such an inference
was absolutely conclusive as a matter of law and that th(;'
court could invoke it to set aside the verdict of a jury! WP
submit that if any such pr.esumption or inference should exist, it was the prerogative of the jury to invoke it and not that
of the court We think it is more reasonable to infer that he
stopped before going up the incline to determine what the
train taking water to the north would do. However that may
be, if such a presuµiption or inference should be possible, it
was a feeble one·in comparison with the strong presumption
or inference that Rook would not have driven slowly upon
the track in front of a fast moving train if he had been awart:l
of.- its approach. As was said in the Wheteel case, any inference that Rook would knowingly place himself and his passengers in imminent peril, while a possible inference, is not a
fair or reasonable one.
CONCLUSIONS.
We respectfully submit the following conclusions :
L The defendant, Atlantic Coast Line Railroad Company,
was guilty of primary n~gligence i~ that it failed to give a~equate, reasonable and trmely warnmg of the approach of its
train.
·
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2. The negligence ·of the defendant was the ·proximate o:r
contributing cause of the collision~
3. ~'he Court erred in holding, as a matter of law, that
15* Mr. Rook *looked south from a position and under cir. cumstances such as to charge him with having seen the
train.

PRAYER.
Wherefore, in accordance with the above reasoning, your
petitioner respectfully prays that he be granted a writ of
error to the judgment of the Circuit Court of Greensville
County, entered in this case on the 26th day of January, 1945;
that the said judgment and this case may be reviewed and reversed; that. the verdict of the jury may be reinstated and
judgment entered for the plaintiff upon the same. Your petitioner hereby adopts this petition as his brief, and respectfully requests oral a:cgument upon the said petition beforeyour Honorable Court, or before a Justice thereof.. Your
petitioner states that this petition and the record will be filed
fo the Clerk's office of your Honorable Court in Richmond,
Virginia, and we certify that a copy of this petition was
mailed to J. M. Townsend, Esq., attorney for the defendant~
on the _11th day of April, 1945..
E. PEYTON TURNER,
Emporia, Va.,
WILLIAM OLD,
Chester, Va~,·
Attorneys for Walter D. Rook, .Administrator of
the estate of Johnnie Lee Rook, deceased.
We, E. Peyton Turner and William Old, attorneys practicing
in the Supreme Court of Appeals of Virginia, do hereby cer
tify that we have examined the record in this case, and are of

opinion that the same should be reviewed and reversel

·

E. PEYTON TURNER!J
WILLIAM OLD.
Received April 12, .1945.

M. B. WATTS, Clerk.
April 25, 1945. Writ of error awarded by the Court. Bond
$300.
M. B. W.
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RECORD
VIRGINIA:
Pleas before the Cir~uit Co.urt of Greensville County, at
the Courthouse of said County, on the 26th day of J anuary, 1945.
Be It Remembe~ed, that hereto£ore, to-wit, in the_ Clerk's .
Office of said C'ourt, on the 12th day of September, 1944, came
Walter D. Rook, administrator of the estate of Johnnie Lee
Rook, deceased, by his attorneys, and filed his Notice of Motio:p. for Judgment against Atlantic Coast Line Railroad Company, a corporation, in the words and figures following:
Walter D. Rook, administrator of the estate of Johnnie Lee
Rook, deceased, Plaintiff,
'l).

,.

Atlantic Coast Line Railroad Company, a corporation, Defendant.
NOTICE OF MOTION FOR JUDGMENT.
To .A.tlantic Coast Line Railroad Company, a corporation::
Take notice that on Tuesday, the third day of October,
1944. at ten o'clock a. m. or as soon thereafter as the matter
can be heard, the undersigned, Walter D. Rook, administrator
of the estate of ~ohnnie Lee Rook, deceased, will move the
Circuit Court of Greensville County,. Virginia, at the Courthouse of said County, for judgment against you, Atlantic
Coast Line Railroad Company, a corporation, in favor of the
above plaintiff, for fifteen thousand ($15,000) dollars damages, for this, to-wit:
That heretofore, to-wit, on the sixth day of May, 1944, said
defendant, Atlantic Coast Line Railroad Company, a cor:poration, owned nnd operated a certain railroad running between Petersburg, Virginia, and Weldon, North Carolina, and
through Greensville County, Virginia, and onerated
page 2 ~ on said railroad locomotive engines, cars and trains
in the prosecution of its business as a common carrier of passengers and freight, which said railroad crosses
a public street or highway in the town of Emporia in said
Comity of, Greensville known as Virginia Avenue at a point
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on said street or highway near the premises knpwn as the ·
Seaborn lot; that it then and there became and was the duty
of defendant to use due and reasonable care so to operate its
engines, cars and trains over and across said highway as not
to injure persons and vehicles using, and traveling over and
across, the same; and that in disregard of its duty aforesaid,
on the day and year aforesaid, to-wit, on the sixth day of May,
1944,. defendant did then and there carelessly, wrongfully,
recklessly and negligently operate and run one of its engines
and a train of cars over and across said street or highway so
as to cause said engine to collide with an automobile then
and there being driven and operated by one, Johnny J. Rook,
in which automobile said Johnnie Lee Rook was then and
there riding, to-wit, at the intersection of said railroad and
Virginia .Avenue near the premises known as the Seaborn lot,
with great force and violence, thereby killing plaintiff's decedent, said Johnnie Lee Rook.
Wherefore, by reason of the premises and in virtue of the
statute in Etuch case made· and provided, plaintiff says that
he has cause o.f action against defendant and has suffered
damage.to the amount of :fifteen thousand ($15,000) dollars, for
which sum judgment will be asked at the hands of said court
at the time and place hereinabove mentioned and set out.
The said Walter D. Rook duly qualified as administrator of
the estate of said Johnnie Lee Rook, deceased, bepa~;e 3 ~ fore the Clerk of said Court on the 21st day of June,
1944.

Dated September 12, 1944.
WALTER D. ROOK,
.Administrator of the estate of Johnnie Lee
Rook, deceased.
E. PEYTON TURNER,
Counsel for Plaintiff.
.And afterwardfl, to-wit, in said Circuit Court of Greensville
County, on the 11th day of January, 1945:
This day came the parties, by their attorneys, and there-·
i.1pon the defendant plead the general issue, not guilty, and of
this defendant -puts itself upon the County, and the plaintiff
Jikewise, and, thereupon, there came also a jury. to-wit, H.
L. Hines,. W. A. Stancil, R. C. Browning, R. J. Brett, G. B.
Pate, T. M. Williams and H. G. Roach, who were selected,
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empanelled and sworn in the manner prescribed by law, and
having fully heard the evidence of the plaintiff and of the defendant, and, at the request of the defendant and upon its
motion, it is ordered that the jury be taken to the place where
the collision occurred, it appearing to the court such a view
is necessary to a just decision herein, which was accordingly
done.
Whereupon, the jury having been taken to view the place of
collision, returned into court, and were adjourned over until
tomorrow morning at ten o'clock, the further hearing of thtl;:.
case being continued until that time. ·
:·
And afterwards, to-wit, in said Court, on the 12th day of
January, 1945 :
page 4 }

This day came again the .parties by. their attorneys, and the jury, adjourned on yesterday,· appeared in Court pursuant to their adjournment, .and the jury
having fully heard the evidence, instructions of the Court and
the argument of counsel, retired to their room to consider their
verdfot, and after some time returned into Court and reported
a verdict in these words and figures, to-wit: ''We the jury
upon the issue joined find for the plaintiff, Walter D. Rook,
administrator of the estate of Johnnie Lee Rook, deceased,
and fix his damages at five thousand ($5,000} dollars. G. B.
Pate, Foreman.''
And, thereupon, evidence being introduced touching. the
apportionment of the recovery herein among the persons en- '
titled by law to participate therein, the jury again retired
to consider of their verdict apportioning said recovery, and,
_after some time returned and in open Court reported the following verdict with ·respect thereto, to-wit: "We, the jury.
direct that the recovery of $5,000.00 above be equally apportioned between remaining brothers and sisters of the deceased. G. B. Pate, Foreman.''
Whereupon, the defendant moved to set aside the verdict
of the jury ancl enter up a judgment in favor of the defend~
ant, or else to set aside the verdict and ~:rant the defendant
a: new trial upon the grounds set forth in the Court reporter"~
record, which motion the Court takes time to consider.
And afterwards, to-wit, in said Court, on the 26th day of
January, 1945:
·
ThiR day cam(l again the parties by their attorneys, and the
Court having heretofore 'beard argument of counsel on the
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defendant's motion mad~ on January 12, 1945, to
set aside the verdict of the jury returned herein on
that date, and to ent~r up. judgment for the .defendant on the grounds assigned in said motion, and having maturely considered the same, the Court is of opinion, for reasons set forth in a written opinion this day hereby filed and
hereby made a part of the record in this case, to grant said
·motion.
Whereupoi;ii it is considered by the Court that the verdict of
th~ jury, returned. herein on J~nuary 12, 1945, finding for the,)
plaintiff against the defendant and awarding damages in th9
sum of five thousand dollars, be, and the same is hereby set
aside; and it is further. considered by the Court that the plain..
tiff take nothing of the defendant. and that the defendant,
Atlantic Coast Line Railroad Company, do recover against
the plaintiff, Walter D. Rook, administrator of the estate of
Johnnie Lee :Rook, deceased, its costs by it in this behalf expended; to which action. of the Court in setting aside ·the
verdict afore~ai<l and enteri)lg judgment for the defendant
the plaintiff, by c~ounsel, excepted;
And the plaintiff, by counsel, having indicated his intention
to apply. to the Court of Appeals for a writ of error and su.•
persedea.s to the judgment aforesaid, it is· further ordered
that execution of. the foregoing judgment. be, and the same>
is hereby, suspended for a period of sixty days from this date..
and thereafter until such petition is acted on by the Supreme
Court of Appeals, if such petition is actually filed within said
period ~f sixty days, provided the said plaintiff, or some on~
for him, shall within twenty days from this date give or :fil9'
a bond in the Clerk's office of this Court, with surety to bt>
approved by the Clerk thereof,.in the penalty of two hundred
($200) dollars, and conditioned according to law.
..
page 5

~

page 6

~

1945:

The following is the written opinion of the Court
referred to in the ord~r entered on January 26..
OPINION.

This is an action, by plaintiff against defenda.nt, seeking
damages for the death by wrongful act of the plaintiff's cleeedent, Johnnie Lee Rook, nine years of age, who died as the
result of injurie~ received on May 6, 1944, while riding as a.
passenger in a Mercury Sedan automobile driven by the deced-ent's father, John J. Rook, when said automobile waft
struck by a northbound train of the defendant, at what is

r '
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lroown ~s .the Virginia. Avenue Crqssing, in the _incorporated
TQwn of Emporia, in Greensville County, Virginia.
Th.e evidence is fully set forth in the transcript and exhibits,
anp. is not conflicting.
The oniy questions invoived in this controversy are :

-

. l. Wa:s the G.efe~dant guilty of negJigence iD: the resp~ct
that it fail~4 to give adequate and timely warning of the
apprqach of.its train to the Virginia Avenue crossing?
2. _If .the defendant was guilty of such negligenc~; was such
neg·ligerice a proximate contributing cause of the death of the
plaintiff's decedent Y
Both of these issues have been resolved in favor of the
plaintiff by the jury's verdict, and, in the view the Coµrt takes
of the evidence, the jury was fully justified in :finding that
the defendant was n~glige11t in failing, to perform its common
law dutv as defined in Instrrictfon No. i.
The case is now before the Court on the defendant's motion
to set aside tbe verdict of the jury and enter judgment for
the defendant on the grounds set forth in his motion (Transcript, page 113), including ~he ground that the sole
page 7 ~ proximate cause of the accident was the negligenc,i
of John J~ Rook i.n going u.pqn the track i,mmeOJi,ately
in .front of tlie onconiing train. (Italics supplied.)
.
The plaintiff's decedent was a boy nine years of age ap.d
therefore no issue of contributory hegligeiice is involved. Also
it is true that the neglig·ence of John J. Rook, the driver o:t'
t~e automobile, cnnµot be imput.ed t~ tp.e decedent. In view
of the~e w~ll-estahlished princiP.les, and assriming that negHg~rlce oi;i the .part of tlie .defenclaiit h&s, beeii proven has the
plaintiff carried .tlie lijirden of est.ablishing a causal connec..
tion between silc!1 negligence and the. accident?
.. The evidence snows ,cqnclilsively that the driver, John J.
Rodk, was familiar with the ~rossiiig; that he drove a school
bi.Is and went over this ~tossing twice ea~h day ( presum~bl:v.
w:hen schbol w~s in se~sioii). I think it fair to assume that _
he knew that the ctossin<: w11s not j)roteeted by a watc~an.
by g,rites or by any signal deyice, arid also that he knew whistle~
on the locomotivP.& of the defendant's trains were not sounded
witP-in th~ corporate limits of the td'Yll.
. '11h.e only stirvi:\:i:hg P.assenger. of the_ atitomob.ile. inv9lved
iri t1iis tragedy is the plai*iff 's witi~ess, Clarence Ruf~s Clem..
ep.ts. a y~:mth of seve:h~eeri years., w:ho wa~ seated :On the .right
sid~ of the rear seat of the automobile. He testified on direct
ex~ination (pag~ 25) :

is
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''We drove up by the side of the track and stopped before
we got on the track; and before he got to the track I do not
know whether he looked both ways or not. ~ * ~ He stopped
and looked for about a half a minute or -more and then drove
on.''
He then pointed out and indicated by pen mark on a pic:ture (Exhibit 3) ,the point at which he said the front
page 8 ~ of the car was when i! stopped, the po!nt indicated
being the end of a privet hedge. Agam (page 26)
questioned by Mr. _Old, he testified:

"Q. Now after Mr. Rook brought the automobile to a stop,
what happened 1
A. Then he looked both ways and drove on.
Mr. Townsend: He looked both ways?
A. Yes, sir.

By Mr. Old:
Q. Did you see him look?
A. Yes, sir.
Q. Did he look both ways before he stopped?
A. I think he looked both ways.
Q. Did you see him look Y
A. Yes, sir.''

.. ,

,...,

Then in response to other questions of counsel for plaintiff, he said he didn't see him look any other way except at
the train which was standing on the southbound track (page
27); but on cross examination he repeatedly stated that the
driver looked ~oth ways (pages 34, 35, 36 and 38).
The fact that the automobile was stopped before it went
upon the tracks ond that the driver, Rook, looked both ways
-north and south-is uncontradicted; it is admitted by· the
plaintiff and the jury was so instructed in Instruction No. 2.
The exact point at which the car was stopped is not madt> ·
clear and certain by the evidence.
The witness, Clements, is the only one who testified on th()
point. On page 25 he testified '' We drove up beside the track
and stopped" (itnlics supplied). He pointed out on Exhibit
3 the point at which he said the front of the car stopped
(page 26); this point being about forty feet from the center
line of the ,right-of-way. On page 30 he admitted having testified on a former occasion that the automobile stopped when
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it was six:. or seven feet from the first track, but says by way
of explanation that. he did not measure it. Again (page 30)
he admits having testified previously that the autopage 9} mobile came to a stop "when he started up· the in-.
cline'', and that this was "about six or seven feet'·,.
from the first track."
·
We must consider testimony of' this character only as estimates or approximations; nevertheless such estimates -serve
a useful purpose and from such estimates and the other evidence in the case certain inferences may be drawn.
This witness was looking straight ahead and to his left, he
never looked to tbe right, the side upon which the hedge is;
he was in a position to judge the distance from the car to the
first track; he was in a position to know whether or not the
car was beside the track; he was in a position to ~ow whether
or not the car h~d started up the incline.; but he could not
say where the car was with reference to the hedge because
he did not look to that side. On page 33 he was asked:
.' 'Q. · You ·did look, did you not T
.
A. No, sir, I thought he was looking because he had crossed
there many times.''
The driver was familiar with the crossing and the surroundings; using the crossing so frequently as the evidence
discloses he did, he is bound to have known at what point ~e ·
could iret the best view of the railroad tracks, both to the north
and to the south; he realized the danger; he stopped; h9
looked. Is it fair to assume that he stopped behind a tree, ~
bush or a hedge when the purpose of stoppjng was to look
for an approaching train Y I think not. On the contrary, I
think it only fair to infer that he stopped where his vision
would not be obscured, or partly obscured.
But, assuming the driver stopped at the end of the privet
bedg:e, about forty feet from tho center line of the railroad
right-of-wav, the farthest poil\t the witness undertook to placEl
the car at the time 1t was stopped, what then?
page 10} It is an uncontroverted fact that as soon as th~
hed?:e is passed and the front of a car reaches a.
point about eighte,en feet from the first track, there is a clea,.
view of the railroad tracks. to the south. (Deputy Sheriff
WendP-11, pages 1.6, 17, 18 and 19). Before reaching the point
there is a house ebout one hundred feet from the tracks, after
paRsing- the house there is a clear view for about forty feet
and then for about thirty feet the view to the south is par.
tially obstructed by the limbs and foliage of some trees. From

20

Supreme Court of Appeals of Vitgili!n

that point o~ the tracks the view is· clear;. The situation
and .s~rro1W:ding.ciJ are cl~arly shown by -photographs filed a~
exhibits. The scene of the accident. was viewed ny the jury
and aiso. py t.h~ Court ,in company with counsel. It is worthy
of not~ that. th~ ¢lw.elliilg h_ouse to t~e ~ea.r of the standing
train shown faintly in the picture marked E$bit 3, is, on the
east side of the rail.road tracks; on the south side of the Meherrin .RAver (th~_river }?eing b~tween said dwelling and th~
rear qf ~h~ stRD:<;ling traip.} and is app~oxima_tely two thousand feet from,..tha crossing ~t which the collision occurred;..
The witn~_SS; meID:e~ts2 testifietl that at th~ point the car
stopped, th~. pri:v~t hedge was :very tall aI1d th~t this hedge
obstructed the driver's view. He further testified that this
hedge h~d been ~ut between the time of the acciflent and the
t~lting of the pi~turas in August. The jury evidently believed
this testimo:tiy in v:iew of its verdict~ Tlie jury was told in
:f,nstructioµ No. 2; in effect; that if they believed the driver,
Rook, ''either. saw, or under the circumstances then and there
existing as disclosed by the evidence, should have seen the
clef~dant 's train approaching from the sduth and drove upon
th~: :trac;trs in front of t~e apprQacl:iing trainj tlien he was
guilty of negligence which was the sole proximate cause of
the collision, etc.''
.
It is evid~nt that the jury, as it had .the right to do, adopted
~he spot inqicateq. by the witness, Clements, dn Expage 11 ~ hibit.3, at the .end of the privet liedge as the point
. .
at which the car stbpped and as the poi:ht at which
the driv.er looked; it is further evident that the jury~ as it had
:µo right to. do, believed tlie testimony of Cleinehts tliat the
~edge ·was tall at the time of the accident; that it obstructed
the driyer's .vi~w to t;t.ie south and that the hedge had been ctit
since, the accident. This eviden~e; ih view bf the testirhdriy
of other witnesses and in view of the ,physical facts, is abso:...
lutely increqible and counsel for plaihtiff; in argument of thc:1!
case. to the jttcy at1.tl also to tlie Court orl the motiorl; frankly
a~itits incredillility.
.
Ordina;rily the credibility of a witness is exclusively a mat;_
ter for the jury; It fa also true that where the testimony
of witnesses for a plaintiff is conflicting the jtlry has the
right to adopt tll11 testimony of the one most favotable to the
plai~tiff and; indeed; it is the duty of the. Court, ori a motion
to strike evidenc(l or to set aside a veitlict, to adopt all th~
credible. testimony; as. weU as all inferences properiv to be
drawn therefrom; in the view mqst favorable to the plaintiff.
~owever;. neither the jury nor the Court can _be a§ked to believe testimony which is afuhittedly incredil:He, and while it
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is the duty of the Court to support a verdict where possible,
such verdict, in turn, must be· supported_ by credible evidence.
I think these rules are too well established to require the· citation of authorities to support them.
The credible evidence in this case on the issue of causal connection between the negligence of the defendant and the death
of the plaintiff's decedent, stated in the light most favorable
to the plaintiff, discloses then the following facts:
1. That the defendant was negligent infailing to give timely
and adequate warning of the approach of its train.
2. That :&ook, the driver of the automobile in
page 12 } which the plaintiff's decedent, an infant, was riding as a passenger, stopped his automobile at the
point indicated in Exhibit 3, the end of the privet hedg~,
about forty feet from the center line of the railroad right-ofway.
3. That the ·driver looked both ways, north and south, and
then drove upon the tracks and his car was struck by the defendant's northbound train.
4. That plaintiff's decedent was injured in the collision
and died as the .result of such injuries.

Having proven these facts, has the plaintiff carried the
burden required of him of proving a causal connection between the defendant's negligence and the accident f Or do
these facts show that the negligence of the driver was the
sole proximate cause of the accident Y
The:case of S'outhern Railway Company v. Whetzel, 159 Va.
796, was decided on facts very similar to those in this case,
except that the evidence did not show affirmatively that the
driver looked. The majority opinion by Mr. Justice Hudgins,
on .the issue of causal connection and proximate causation,
held that the driver did not look (p. 812). It also held that
'' if he looked he was bound to have seen the train, and in
that case his negligence would be the sole proximate cause
of the accident.''
In the Whetzel case (supra) there was a dissenting opinion
by Mt. Justice Holt, cg;ncurred in by JJ. Epes and Browning
{p. 818) in which the conclusion was apparently reached that
the driver did look (p. 825), and Mr. Justice Holt said on page
824 "If he looked~ he saw the train, and this presumption obtains though he were alive and said that he did not.':
Thus we see that in the Wh~tzel case both the majority an_d
dissenting opinions hold that if the driver, under the circumstances disclosed by the evidence in that case, looked, he was

22:

Supreme Court of Appeals of Virginia

conclusively presumed to have seen the train, and that under
such circumstances his negligence was the sola
page 13 ~ proximate cause of the collision.
In this case it is shown affirmatively that the
driver stopped and looked, and disregarding, as we must, the
admittedly incredible testimony of the witness, Clements, to
the effect that the hedge was tall and obstructed the driver's
view, it must be presumed that the driver saw the train.
'' Where it appears that a person approaching a railroad
crossing· could, by looking or listening, have seen or heard
an approaching train in time to have avoided injury, it will
not, in~ case of e.n accident, be presumed that he looked or
listened, or was in the exercise of due care, but the presumption, if any, will be that ejther he did not look or listen, or if
he did so, that he did not heed what he saw ·or heard, and
if sucah circumstances are shown by conclusive or undisputed
evidence, the presumption will be conclusive. If the traveler
fails to look it will be presumed that he would have seen thP
approaching train had he looked.'' 52 Corpus Juris, Section
1984. quoted in So. Ry. v. Whetzel! s1ipra, 824.
·
That the drivP:c, Rook, stopped his car at a point, either
at the end of the privet hedge where his view was unobstructed
for at least approximately two thousand feet, or at any point
between the hedge and the railroad tracks, where his view was
unobstructed for even a· greater distance, and looked, as it is
admitted that hP. did, and did not see the approaching train,
is wholly incredible. (C. & 0~ Ry. Co. v. Barlow, 155 Va. 863,
870.) If he misjudged the speed of the train, or its dist'anc._:.
from him, or for any other reason known only to him, h{l
chose to attempt to cross the tracks in front of the train, any
prior negligence of the company was remote and insulated.
1f he saw the train, no other warning could have given him
further information.
Mr. Justice Hudgins in the Barlow case (supra, at page 870)
said:
page 14 ~ "This court has repeatedly declared that courtsare not required to believe that which is contrarv
to human experience and the laws of nature, or which the·y
know to be, judicially incredible. Though the case be heard
as upon a demurrer to the evidence, the court will not stultify
itself by allowing a verdict to stand, although there may be
evidence to support it, where the physical facts demonstrate
such evidence to be untrue, and the verdict to be unjust and
unsupported in law and in fact.''
(See numerou~ cases cited.)
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For the reasons herein stated, I am of opinion that the plaintiff ·has not shown a causal connection between the negligence
of the defendant and the accident, but, on the contrary, the
negligence of the driver of the automobile was the sole proximate cause of the accide:Qt. Accordingly the verdict of the.
· jury will be set aside and judgment entered for the def~ndant.

J. J. TEMPLE, Judge.
January 25, 1945.
The following instructions granted at the request of· the
plaintiff and of the defendant, respectively, as hereinafter denoted, are all the instructions that were granted on the trial
of this case.
INSTRUCTION NO. 1.

The Court instructs the jury that in this case there· was no
statute of the Statq of Virginia nor any ordinanGe of the town
of Emporia requiring the operator of the train in· question to
· sound the whistle of the locomotive or ring its bell when ap.;.
proaching the crossing in question, and that there
page 15 ~ was no statute or ordinance requiring the defend. ant to keep a flagman or watchman or to maintain
a signboard at said crossing, the Court nevertheless tells th(l
jury that it was the duty of defendant to give adequate, reasonable and timely .warning of the approach of its train; and
the Court further instructs the jury that if they believe from
the evidence that defendant failed to give such adequate, reasonable and timely warning of the approach of the train and
that such failure was the proximate or controlling cause of
the death of plaintiff's decedent, then the jury must find for
the plaintiff. But if the jury shall believe from the evidence
that J olmnie J. R.ook was guilty of negligence as defined in
Instruction 2, they must find for the defendant.
INSTRUCTION NO. 2.

The Court instructs the jury that the uncontradicted evidence in this casP. is that Johnnie .T. Hook, the driver_ of the
automobile in which the plaintiff's decedent was · riding;
Rtopned his said automobile before going upon the railroad
tracks on which the defendant's train was approaching from
the south and looked in both directions-north and south-

..

I
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before proceeding .to drtye upon said tracks; that the law is
that a person who looks is presumed to see that which a lookout should reveal under the circumstances existing at the timeand place of such lookout. Therefore, the Court further instructs the jury that if you believe from the evidence in this
case that Johnnie J. Rook, when he stopped his said automo- ·
bile and looked to the south, either saw or, under the circ\[mstances then and there existing as disclosed by the evidence,
should have seen the qef endant 's train approaching from
the south and drove upon the tracks in front of
page 16 } the approaching train, then he was guilty <;>f negligence which was the sole proximate cause of the
collision and yon must find for the defendant even though
you may further believe from the evidence that the defendant
was guilty of negligence in failing to protect the said cross ..
ing by a watchman or otherwise or in failing to give any
warning of the approach of its train other than the ringing
of the bell.

INSTRUCTION NO. 3.
The Court instructs the jury that the·negligence, if any, of
l ohnnie J. Rook, the driver of the automobile in which Johnnie
Lee Rook was a passenger, cannot be imputed to the plain.
tiff and he cannot be held accountable for any such negligence,.
unless they shall further believe from the evidence that the
negligence of said Johnnie J. Rook was the sole proximate
ca.use of the collision.

INSTRUCTION NO. 4.
The Court instructs the jury that negli~ence on tlrn part
of the defendant cannot be presumed from the mere fact that
the defendant's train struck the automobile in which the plaintiff's decedent was riding and killed him. In order for the
plaintiff to recover in this case the burden is on the plaintiff
to ·prove, by a preponderance of the evidence, first, that thE>
defendant was guilty of negligence in the respect that the
defendant failed to give adequate and timely warning of the
approach of its train to persons approaching the crossing on
Virginia Avenue under ordinary circumstances, and, second,
that this negligence was a .contributing cause of the deatll of
the plaintiff's decedent.
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INSTRUCTION NO. 5.
The Court instructs the jury that, if they find for the plaintiff, they may assess the damages in such sum as
page 17 ~ they may deem fair_ and just under all the circumstances of the case, such damages not to exceed
the sum of :fifteen thousand ($15,000) dollars.
/

I~STRUCTION NO. A.

The Court inst:ructs· the jury that under the evidence in this
ca.ase they must believe that the bell was ringing when the
train approached the crossing at which the collision occurred.

INSTRUCTION NO. C.
The Court instructs the jury that the agents of the defendant in charge of the train which struck the automobile in which
plaintiff's decedent was riding had the right to presume that
the drivers of automobiles approaching its crossings would·
exercise ordinary care for the safety of the persons riding
in said auto:µiobiles and would not go upon the tracks in front
of the approaching train.

INSTRUCTION NO. D.
The Court instructs the jury that the evidence in this case
is to the effect that the crossing at Virginia Avenue is not
an unusually dangerous one, and that it tells the jury that
there was no statutory duty upon the railroad company to
protect said crossing by watchman or in any other manner.

INSTRUCTION NO. E.
The Court instructs the jury that if they shall believe frqm
the greater weight 9£ the evidence that one approaching Vir- .
ginia Avenue crossing in an automobile from the west has ·a
clear view to tnP. south at a point about one hundred and
eight feet west of ~he said crossing for a distance
page 18 ~ of about forty feet, that the view is then partially
obstructed by trees for a distance of about thirty
feet and that from that point the view is then unobstructed to
the crossing; that the evidence is to the effect that the crossing- is not an unusually dangerous one; that there is no
ordinance or any law requiring that the said crossing shall
be protected in any manner, then the jury are instructed that
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it was not negligence as a matter of law ( and of itself) on
the part of the r& ilroad company not to protect said crossing
by watchman or any other device.

Teste : This 19th day of .March, 1945.

J. J. TEMPLE, Judge.
page 19 } · The following instruction was offered by the defendant and refused by the Court :
INSTRUCTION B.
The Court instructs the jury that the evidence in this case
is to the effect that the bell on the diesel engine was ringing,
that said bell was standard equipment and gave reasonably
adequate warning of the approach of the train to the crossing
and that they cannot draw the conclusion from the fact that
some of the witnesses did not hear the bell ring that the warning was inadequate.
Teste this 19th day of March, 1945.
J. J. TEMPLE, J"udge.
page 20 } Virginia :
· In the Circuit Court of Greensville County.
, Before Hon. J. J. Temple, Judge, and a jury.
January 11, 1945.
Walter D. Rook, Administrator of the Estate of Johnnie Lee
Rook, deceased, Plaintiff,
'l).

Atlantic Coast Line Railroad Company~ a corporation, Defendant.
Appearances: E~ P. Turner, William Old, Attornevs for
plaintiff;
·
·.
.,
J. M. Townsend, E. E. Eanes, Attorneys for defendant.
The following evidence on behalf of the plaintiff and of the
defendant, respectively, as hereinafter denoted, is all of the
evidence that was introduced on the trial of this cause:
·
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DR G.. M. NAFF, '
sworn for-· the plaintiff:

DIRECT EXAMINA.TION.

:; , I
,:

•

I.

By Mr. Turner:
Q. Your name is Dr. G. M. Naff!
A. Yes, sir..
.
Q. Doctor, you are the Coroner of this County?
A. Yes, sir. _
Q. Doctor, do you know anything about the collision; between a ca_r driven by the late Johnnie J. Rook and a train ·
of the Atlantic Coast Line Railroad Company; at the Virginia .A.venue Crossing in Emporia on the 6th of last Mayf
A. Yes, sir, I saw the accident some time after it happen_ed,
say a half hour afterwards-maybe 20 or 30 minutes after
it happened .
. Q. Then, just -go on and tell the jury what you lmow about
this matter-what you know about this particular casef.
A. Well, one of the occupants of the car was brought to ·my
office, and I gave him emergency treatment; and then I went '.
to the scene of the accident.
Q. Will you state which one of the occupants that wasl
.
A. It has been some time since this happened, .and I can not
carry it in my head. I will get it off of my record here (ref erring to paper).
.
.
Q. It was the Rook boy T
·
page 22 ~ A. Yes, sir. Johnnie Lee Rook, age 9, so;n of
John J. Rook. The boy was sent to the Roanoke
Rapids Hospital and died over there.
Q. Will you describe the boy's injuries?
A. He had a compound fracture of the skull, a large wound
over the left eye and on the back of the head, a fracture of
the right leg below the knee, and a laceration of the posterior
surface of the right leg at knee, and a laceration of the left
hand.
Q. And yon say that he was s~nt to the Roanoke Rapids
Hospital and died there?
A. Yes, sir.
Q. Do yon know., Doctor, when he died Y
.
.A. No, but his body was sent back I think to Undertaker
Hall; and I did not have any further contact with it.
Q. Then, go on and make your statement?
A. When I reached the scene of the accident, the northbound Diesel ~ngine and train was on the right-hand side,
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and the engine, taking water, going south, was on the southbound track. That was at the right going down. And the car
was between the box cars and the engine standing there taking water, and beneath it, were the two ladies, Mrs .. Pearl
Clements and Mrs. Johnnie Rook. The bodies were bound
down in the wreckage of the car. They were removed from
the car and sent to Hall's Undertaking Establishment. The
body of Johnnie J. Rook had been moved when I got there ..
He was knocked out of the car before the automopage 23·~ bile got to the engine on the southbound track. And
then the chil~ William Earl Clements, was there;
his body had already been removed from the wreckage, and
it was sent to the undertaker's place. The bodies were removed.. An:d that is about all I know about it ..
Q. You, of course. have no personal knowledge of the collision yourself Y
A. No, sir.
·
Q. You are familiar with that crossing of Virginia Avenue.f
A. Yes, sir.
Q. As it crosses the railroad, where does it lead tot
A. It leads to Park Avenue, which is an extension of this
Virginia Avenue as it crosses the railroad.
Q. What kind of section of the Town is thaU
A. It is a residential section. It is one of the residential
section of the north side of Emporia.
'
No cross examination.
Witness stood aside.

REV. EDWIN C. THOR,NTON, JR~
sworn for the plaintiff:

•

DIRECT EXAMINATION.
By Mr .. Turner:
Q. What is your name f
A. Edwin-C. Thornton, Jr.
Q. What is your occupation'[
A. Baptist minister.
Q., Where are you Ioca ted f'
page 24 ~ A. Now in Glen Allen, Henrico County, Virginia.
Q. Mr. Thornton, it is in evidence here that there was a
collision on the 6th of May, 1944, at the Virginia Avenue
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Rev..Edwin C. Thornton, Jr.
Crossing,. between a car driven by Mr. Johnnie J. Rook .and
a train of the Atlantic Coast Line Railroad Company. Do
you know anything about that occurrence?
.A. I saw it.
Q. Will you please state to the jury just what you saw
there?
.
A. It was around four o'clock in the afternoon, and, I was
walking south on Halifax Street. There was a drizzling rain
that day, just a 'Slight mist, not heavy. I saw this car come
out of Virginia Avenue to go across the crossing there onto
Park Avenue, and I noticed at the same time the Diesel engine coming off the bridge, and it drew my attention, and I
saw that there would be a collision, and the. collision did take.
place when the northbound engine hit the automobile on the
right..hand side.
.
Q. How far were you from the point of the collision¥
A. I suppose a block and a quarter away. I was about in
front of the· Bryant auto store there, which is three or £our
doors from the corner in the second block.
· Q. What sort of signals or warni;ng sounds did you hear f
A, I heard· nothing.
Q. And yon were only a block and a quarter awayY
A. That is right.
Q. Are you familiar with that crossing Y As
page 25 ~ a matter of fact, you have. lived here, have you
not?
·
.A.. Yes, sir, I have lived here, but I haven't used that cr.ossing a great deal. I simply know it is there.
CROSS EXAMINATION.
By Mr. Townsend:
Q. Mr. Thornton., in your judgment, how fast was the automobile traveling that you saw approaching the crossing!.
A. I saw the automobile a matter of a few seconds ·from.
the time it came into view out of Virginia Avenue until the
train struck it. It was a matter of a very few seconds.
Q. How many miles an hour was it running?
A. A snap judgment, I would say ·between 15 and 20 miles
an hour.
·
Q. And about what distance was the train from the crossing when you saw 'it Y
A. The train had come off the bridge going north when I
saw it.
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l!,ev. Edu.,-in C. Tliorn~on, Jr.
Q. About how· far do you think it was from the crossing!
A. I suppose it was about half-way from the bridge to the
crossing when I first noticed it.
Q. You do not know how far it is from the bridge to the
crossing, do you Y
,
·
A. I would approximate it about 300 feet, but I have never
been down there and I could not say definitely.
Q. And you think the train.-was about half-way or about 150
feet from the crossing when you saw it, and the automobile
was about opposite Halifax Street Y _
page 26 ~ A. That is right.
·
.
Q. Was it about the center of Halifax StreetY
A. Yes, sir, just about.
'
Q. Was there anything to obstruct the view of the driver
of the automobile there? You saw the car, and you saw the
train, .did you nott
A. So .far as I know, there was not. There is a tree there,
but just what part the tree plays in it, I do not know.
Q. So far as you know, there was nothing Y
A. That is right.
.
.
Q. There is a hedge there. Is that high enough to obstruct
the viewY
.A. I could not say. I do not remember.the hedge.
Q. Now., as to the. bell. You say you. did not hear the bell
at the time that you saw the accident. Did you ·hear the bell
at allY
A. When the train came by me, which was about a block
and a quarter from where the accident occurred, the bell was
ringing then.
·
Q. As it passed you f
A. ~hat is right.
BE-DIRECT EXAMINATION.
By Mr. Turner: Your Honor, there is one thing that I
would like to ask the witness about, that I overlooked.
The. Court: Yes.
By Mr. Turner:
·
Q. Mr. Thornton, what would you estimate. the
page 27 ~ speed of the train was at that timeY
A. I would sar. aro.und 40 miles an hour.
.
Mr. Turner : That is all. ,
Mr. Townsend: That is aIL

Witness stood aside.

,

W. D. Rook, A.dmr. J. L. Rook,.v. A. C•. L. R.R. Co.

3.1-..

REUBEN A. ALLEN,
sworn for the plaintiff:

DIBECT EXAMINATION.
By Mr. Turner:
Q. What is your name?
.A. Reuben A. Allen.
Q. Mr. Allen, you did not see this accident!
.A. No, .sir.
Q. Mr. Allen, you are the Chief of Police of Emporia T
A. Yes, sir.
·
Q. Well, do you know anything about this occurrence at
alU
A. Not until after it had happened.
Q. Just tell the jurv what you do knowT
.
A. When I arrived at the :scene of the accident, -probably
30 or 40 minutes after it happened, I found Mr. Rook's car
wedged in between the locomotive of the southbound train
and one of the cars of the northbound train. In Mr. Rook's
car were the bodies of Mrs. Rook and Mrs. Clements. Under
the locomotive of the southbound train- was the body of one
of the boys, and farther back., between the two trains, was
.
the body of Mr. Rook.
page 28 ~ Q. Do you know how far the northbound train,
that is the Diesel engine and train, went after the
collisiont
A. No, sir, I do not.
Q. Where was it when you got there Y
A. It was just beyond the Southern railroad track.
Q. You mean at the tower Y
.
. A. Yes, sir, where the Southern track crosses the Atlantic
Coast Line.
'
.
Q. But you do not knowwh~ther it had been moved or not?
A. It had been moved some; yes.
Q. And that is all you know about this occurrencet
A. Yes, sir.
Q. Mr.. Allen, you, of course, are very familiar- with that
crossing of Virginia Avenue Y
.A. Yes, sir.
Q. Into what street or avenue .does Virginia Avenue lead?
A. Virginia Avenue _leads into Park Avenue.
Q. And then where Y
A. Center Street leads off from Park Avenue, and Lee
Street leads off 'ftom Park .Avenue~ and both of them lead
across the Meherrin River into South Emporia.
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Reuben .A.. Allen.

Q. Virginia Avenue . and Pal'k Avenue and these other
streets, what kind of section is than
A. A residential section.
Q. What kind of residential section is it f
A. I would· say it is a very large residential seetion. It
covers several blocks there~ and sevel'al streets~
page 29 ~ Q. You say you are very familiar with this cross.
ing. Ja tbe:re·tl watchman. the:reY
A. No, sir.
·
Q. b there ·any kind Qf warning or safety device there!
A. No, sir.
·
.
Q~ Is there any kind of sign
stop, look, and listen, or
anything of that kind there!
A. I do not believe there ia •.
Q. It is just an open crossing!

ur

A,. Yes.

.

I

•

Q. Now, you know that there is anothercrossing very near
Virginia A.venue to the north. What ~rossing is tbatT
A. The Southampton Street Crossing.
Q. How faJ.' is th.at from the Virginia Avenue Cl'ossing I
A. .About 150 yards.. .
Q, l$ there a flagwan or w~tciliman maintained there Y
A. Yes, sir, for a good part of the day.·
Q, N<>t all <>f the day!
.
A. No, EJir, he goes off some time the early part of the
night. He comes on early in the morning. I do not know
the exact hours.
Q. How far is the nfl:-s:t crossing to the north t
A. Around 200 yards.
Q. And that is what Y
A, 'l'he Atlantic Street CJ.'c:>asing, or Route 58.
Q. Is there a watchman maintained there Y
· .
A.,. I think a w~tchman is maintained the:r.e the
page 30 } same length of ti:me as at thE) Southampton Street

Crossing.

Q. You do not know the exact hours Y

•

.A. No, sir, but from about 7 :00 in the moi·ning until 10 ~oo-

or 11 :00 at night.

CROSS EXAMINATION.
By Mr. Eanes:
Q, Mr, Allen, you say that the train had been moved when
yo,i saw the engine· beyond the· tower. Was the engine cnt
loose from the train 1
·

\

.
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Reuben A . .Allen.
A. The train had been cut loose at the crossing, and .I
would say it had been moved up 30 or 40 steps.
Q. You do not know where the engine stopped Y
A. I would judge it had been moved up 30 or 40 steps. That
was about the space between the cars there.
Q. You are familiar with that crossing!
A. Yes.
.
Q. Would you consider that crossing a dangerous crossing?
A. ·Well, partly dangei:ous. Yes, sir. Maybe some are
more dangerous than that one. You can see after- you get
close to the crossing. That house there is about 50 yards
from the crossing. You have to pass that house before yon
can see down the track.
Q. And how far is the house from the crossing Y
A. I would say about 50 yards.
Q. Well, all crossings are more or less dangerous, aren't
theyY
A. Yes, sir, I consider them ·so.
page 31 ~ Q. Would you consider this Virginia Avenue
Crossing unusually dangerous Y
A. No, sir.
.
Q. If you are on the west side of the Atlantic Coast Line
track, on Halifax Street, is there any other way to get over
into this residential section except through Virginia Avenue f
A. Yes., sir, there are two more crossings in North Emporia,
and several in South Emporia. You can cross at the Atlantic
Street Crossing, and you. can cross at the Southampton Street
Crossing, and at the Park Street Crossing, and then there
is the Green Street Crossing, and the Briggs Street Crossing.
RE-DIRECT EXAMINATION.
By Mr. Turner:
Q. Mr. Allen, you said,. in response to Mr. Eanes' question,
that you did not consider the Virginia Ave11;ue Crossing unusually dangerous. Do you mean unusually dangerous for a
town crossing, or any crossing Y
A. I would say it was not as dangerous as some of. the other
crossings in the town.
Q. About how many people do you think are in Emporia
and its environs f
.A. About 5,000.
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By Mr. Townsend:
Q·. Do you know what the census shows?
A. The census in the town prope~ I think is 2,700.
page 32 } By the Court:
Q. The 1940 census Y
A. Yes, sir, I think that is the last census.
By Juror:
. Q. In which direction was this automobile being driven Y
West or east Y
A. He was going east. He was coming off of Virginia
Avenue0 going into Park Ave~ue. He was going east.
By Mr. Turner:
Q. He was going into Park Avenue Y
.
A. Yes, sir, I believe that is right. I did not see it. Witness stood aside..
DEPUTY SHERIFF H. J. WENDELL,
sworn for the plaintiff:
DIRECT EXAMINATION.
By M;r. Turner :
Q. Your name is H. J. Wendell?
A. Yes, sir.
Q. Mr. Wendell, ·you do not know anything about this collision of your own knowledge f
A. No, sir.
.
Q. Did you go there at any time shortly after the accident f
A. Yes, sir.
·
Q. Where was the Atlantic Coast Line train, the northbound train, when you got there-where was the engine, I
meanY
A. I did not go up to see the engine, but I. could see that it
was -q.p about the tower.
page 33} Q. About how far is that from Virginia Avenue?
A. By my car it measured three and one;:..half
tenths miles.
Q. You are very familiar with ~hat crossing, aren't- you f
A. Ye~, sir.
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H. J. Wendell.
Note·: At this point the proceedings were stopped mo.mentarily · on account of the noise of a passing train.
Mr. Townsend: If you,r Honor please, will you let the
record show that the proceedings were suspend~d on account
of the noise .of a train going by.
. The Court: Yes, but it is not the train involved in this
accident.
By Mr. Turner:
Q.' You say you are entirely familiar with that crossiniY
A. Yes, sir.
·
Q. Virginia Avenue leads across the railroad into what
street or avenue 7
·
A. Into Park Avenue.
Q. What kind of section of the town is it ther~Y
A. That is a residential section.
Q. With reference to the size .of it, what kind of section
is it7
A. There are several blocks over there. It is a very. good
sized residential section. I live over there on Lee Street.
Q. In going to and from your house do you use that cross~
ing at all?
page 34 ~ A. If I am over this side I go across that crossing practically every time. If I ani. on the other
·side of the river, I cross at the Southampton Street Crossing.
.
Q. So you use the nearest crossing f
A. Yes, sir.
Q. About how many times do you suppose you use this Virginia· Avenue Crossing a day Y
A. About four times a day.
Q. As a person on Virginia Avenue proceeds along there,
does that street intersect another street before it reaches
Park Avenue Y
A. Yes, sir, it intersects Halifax Street.
Q. About how far from the west track-I believe you call
it the southbound track-would you say is the intersection.
.of Virginia Avenue and Halifax Street-to the rail of the
southbound track.of the Atlantic Coast Line.,
A. It is about 25 feet.
·
.
Q. So when a driver is proceeding east on Virginia Avenue
and reaches the intersection of Virginia Avenue and Halifax
Street, he is only about 25 feet from the railroad trackY
A. That is my estimate.
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· Q. As a driver proceeds~ an easterly direction, . . approach.
ing Virginia Avenue, is there ·anything to obstruct or interfere with his vision there!
A. Yes~ sir, a part of the way. The house is about 100
feet from the· first track. There he can see down the track
beyond the river, but, in the summertime, there are
page .35 } some limbs of trees that obstruct the view after
you go a short distance.~ and then, just before you
. get to the track, your view comes back to you. Q. For ab,out 40 feet the- view is clear, and then you run
into an area where it is obstructed t
A. Yes, -sir. .
Q. And that does not clear up until you get almost on .the
trackY
Mr. Townsen,d: Objection as leading.

A. I measured it, and it is about 18 feet from the tra.ek.
Mr~ Townsell.d: It is leading. in the first place, and, in the
second place, it does not quote the witness correctly.
By Mr. Turner:
Q. Then, tell it over again Y
· A. The house is about 100 feet from the first track, and
then you can see ·to the river; and, in the summertime, after
you go about 40 feet of that 100 feet, there is a space where
the limbs of the trees obstruct your view of a train coming
from the south going north; and then, when the car gets
within about 18 feet of the first track-I measured it-~omview comes back to you.
·
Q. So the view of a driver is obstructed until he gets within
18 feet of the :first track!
· ·~. Yes, sir.
.
Q. It does not clear up again until you are within 18. feet
of the railroad track t Ia that right!
page 86} A. Yes, sir.
,
· Q. What were the conditions around the:re at
that crossing at the time of this accident in MayY You said
that in the summertime the limbs· of. the trees obstruct the
viewY
· A. The leaves were on the trees then.
Q. Do .you m~an that th~ ?bsti·uction to vision., to whic~
yon referred, existed at that timeY
A. Yes, sir.
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(Photographs produced and shown to, attorneys for th~.
plaintiff.)
Mr. Eanes : If your Honor please, we would like to introduce these photographs, marked Exhibits Nos. 1, .2, and 3. :
The Court: Yes.
Photographs referred to filed in evidence, marked Exhibits
Nos. -1, 2, and 3, to be attached; and they were exhibited to
the jury.
·
Mr. Turner: If your Honor please, we would like to ask
the witness a few questions which we overlooked.
The (Jourt: Yes. ·

By Mr. Turner:
Q. Mr.. Wendell, is there any watchman or are there any
warning devices of any kind at this crossing?
A. No, sir.
·
Q. How far is the next crossing to the north 7
page 37 } A. One block~
Q. What crossing is that7
A. The Southampton Street· Crossing.
.,
Q. Is any watchman or flagman maintained there!
A~ -Yes, sir.
Q. For what· part of the day¥
A. I think from 7 :00 in the morning until 11 :00 at night.
Q. And the next crossing to the north, what is ·thaU ·
A. The Atlantic Street Crossing.
Q. Is there any watchman or flagman maintained there¥
A. Yes, sir.
Q. And then this side of the river what is the first crossing!
A. The Green Street Crossing.
Q. That is Brunswick .Avenue!
A ..Yes, sir.
Q. Is there a watchman maintained there Y
.A. Yes, sir.
Q. .Are there any watchmen maintained anywhere in Em.·
poria except at those three crossings t
.
A. No, sir.
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CROSS EXAMINATION.
By Mr. Eanes:
Q. You say it is about 100 feet from the corner of the house
there, to the first track? .
·
A. Yes, sir.
·
Q. And then how far is it before you can see
page 38 ~ down to the river bridge?·
·
A. I think you go about 40 feet iri the view when
.
you can see.
Q. And then would you have a total of just partial obstruction of the view for som~ distance-look at this photograph
(handing Rhotograph. Exhibit No. 1 to witness) T
A. (Examining photograph) There is a view in here. This
picture is not long enough to show it., but there is a space
where all of the view is cut off--I do not know for how many
feet-until you get to the incline. There is about a three-foot
incline there.
.
Q. You said just now that you get within 18 feet of. the
first· tr.ack before you can see Y
A. Measured from the front of my car.
Q. Where would your car be with reference to the hedge?
A. The hedge does not pbstruct the view. Your car would
not be then ·quite to the hedge ..
Q. Where would the view come back to you, as ·you said T
. A. (Indicating on photograph) Right back in here.
Q. Show it to the jury where you think you would be to
have the view cut offT
A. This part in here (indicating). These limbs of this
tree cut the view off. Back here (indicating) you can see.
But there is a space there where you cannot see.
. Q. Do you mean that you cannot see any part of a train
corning?
·
· A. Yes, sir, in the summertime when the leaves
page 39 ~ are on the trees and the train is coming· from the
south.
Q. And you say you travel across this crossing four times
a day .. Do you call it an unusually dangerous crossing or
noU
A. No, sir, no more than any other railroad crossing.
Q. You stated that if you were on this side of the river -you
would go across the Virginia Avenue Crossing going home,
and, if you were on the other side of the river, you would
cross at the Southampton Street Crossing?
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A. Yes, sir.
_
Q. So either crossing would lead into that section Y .
.A. That is right.
·
Q. .And what kind of traffic goes over. the Virginia Avenue
Crossing! ·
.
A. It is practically all residential traffic. The community
lives over there. I rarely ever see anything but local traffi.c
cross there. Practically all of the traffic that crosses . there
~fu~
.
Q. Do you recall testifying in the former case here. and
saying, '' After you leave that space, there is a short space
in there where you cannot see very well,'' with reference to
the obstruction?
A. Yes, sir, I do recall that.
Q. And you said,, ''Then your view is cut off partly''!
.A. Yes.
·
Q. And you said, "You could not see very far;. in fact .not
·
beyond those trees. And then, when you go up.the
page 40 ~ incline, you can see to about the river'' Y
A. Yes, sir.
Q. That is really what you mean 7
A. Yes, sir.
RE-DIRECT EXAMINATION.
By Mr. Turner:
· · ·
Q., Mr~ Wendell, in response to questions whether yon regarded it as ari unusually dangerous crossing, you said, "No
more than ·other crossings'' Y
A. Yes, sir. ·
Q. Are you referring to crossings in town, or any crossinp Y
;
· A. Any railroad crossing is dangerous to a certain extent.
Q. But when you say you do not consider that it is an tn1ustially dangerous crossing, do you mean that it is not an
.unusually dangerous crossing for a town. crossing!
.
.A. That is right.
.
Q. You said that the traffic over that crossing was almost
exclusively local Y
A. Yes, sir.
Q. It is residential traffic, so to speak Y
A. Yes, sir.
Q. In other words, you do not see much commercial traffic
over there Y
·
A. That is right.
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Q. The drivers· are usualJy local drivers Y

Mr. Eanes: I object.
·
.
The Court: The objection is sustained..
page 41 ~ Mr. Turner: I withdraw the question...
- Witness -stood aside .
WALTER D. ROOK,
the administrator·, sworn on his own behalf:

-DIRECT EXAMINATION.
By Mr. Turner:
Q. "fout n8ll1e is Walter D. Rook 1
A. Yes, sir.
.
.. Q. Wer.e you related to Johnnie Lee Rook,_whose death we

are. investigating here 1

.

.

A. Yes, ~ir.
Q. What relation were yon f
A. Brother.
.
Q. Are you his administrator?
A. Yes, sir.
Q. How old was your btoth~r t
A. Nine years old.
Q. It is in evidence here that there was a collision between
Johnnie J. Rook's automobile and an Atlantic Ooast Line
· trJllll, which ocGurted on the 6th 0£ · May, 1944. The doctor
stated that your brother was taken to his office._ and then sent
to the hospital. Do you know when your brother died! .
. A. I do not know. I went to the hospital I lhink about 5':80
that same afternoon.
·
Q. Alld did he die tha.t day!
page 42 ~ . A. Yes, sir, about. 6:30 or 7 :00 o'clock.
.
Q.. The evidence was. that the collision was between 4:00 and 5 :00 o'clock in the afternoon;. -&nd he died at
what time?
.
A, About 6 ;30 or a quarter· to .seven the same day.
Q. You know nothing of the collision of your own kn.owledge T
A. That is right.
Q. Your father and mother both died in that collision!'
Mr. Townsend : I object.
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Mr. Turner: The doctor testified to that without objection.
The Court: Then, go ahead.
A. Yes, sir.
By Mr. Turner:
Q. You say you have brothers and sisters Y
A. Yes, sir.
Q. How many?
A. Two sisters and two brothers.
Q. So that there are five of you living?
A. Yes, sir.

CROSS EXAMINATION.

i·

By Mr. Townsend:
Q. How old are you Y
A. 23.
Q. Where do you live Y
A. In Greensville County, near Barley.
page 43

~

RE-DIRECT EXAMINATION.
0

By Mr. Turner:
Q. What did your father do? What was his occupation!
A .. A farmer and a school-bus driver.
Q. He drove a school bus Y
A. Yes, sir.
Q. And what do you do?
A. I drive a school bus and farm.
Witness stood aside.

CLARENCE RUFUS CLEMENTS,
sworn for the plaintiff:
DIRECT EXAMINATION.
By Mr. Old:
Q. You are Clarence Rufus Clements Y
A. Yes, sir.
·
Q. What is your age?
A. 17..
Q. \Vere yon in the automobile on the 6th of May last when
this collision took place 1
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A. Yes, sir.
'
Q. State who were in that automobile besides yourself Y
A. Mr. and Mrs.:Johnnie Rook, and my mother, Mrs. Pearl

Clements, and my brother, Earl Clements, and Johnnie- Lee
Rook.
Q. Who occupied the front seat of the automobile Y
A. Mr. Johnnie Rook and Mrs. Rook.
Q. And who occupied the rear seat?
page 44 } A. My mother, Mrs. Pearl Clements~ .and
Johnnie Lee Rook, and Earl Clements, and myse]f.
The Court: Repeat that?
Witness: Mr. Rook and Mrs. Rook were on the front seat,
and Mrs. Pearl Clements and Johnnie Lee Rook and Earl
Clements and myself occupied the back seat.
By Mr. Old:
Q. State the locations of the various persons . in the rear

seat, how you were sittingY
A. I was on the rig·ht-hand side, and Johnnie Lee Rook
was by the side of me, and then my mother, Mrs. Pearl Clements, and th.en Earl Clements.
Q. And in the front seat?
A. Mr. Rook· was driving·, and Mrs. Rook was sitting to
his right.
.
Q. Do you recall anything but what transpired prior to
the collision Y
A. ~o, sir, I do not.
Q. You were coming down Virginia Avenue Y
A. Yes, sir.
Q. Tell the jury what happened?
A. We drove up by t~e side of the trac~ and·. stopped before
we got _on the track; and before he got to the track I do not
know whether he looked both ways or not. I was sitting in
the back. He stopped and looked for about a half minute or
more and then he drove on. ·
page 45 } Q. Was there any train on the southbound track?
A. Yes., sir, there was one there getting water.
Q. Did you see that train Y
·
A. I ~aw it before he stopped, and then I did not take notice of it.
Q. How long did you stop Y
A. We stopped about a half minute or m~re.
Q. Now, can you point out to the jury on this photograph,
Exhibit No. 3, the point where you weref
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A. The. front of the car was here (indicating on phot9graph).
Q. Make ·a mark on the photograph where the front of the
car wast

(Witness marked photograph as requested)
(Photograph exhibited to the jury)
Q. Now, after Mr. Rook brought the automobile to a ·stop,
what happened Y
A. Then he looked both ways and drove on.

Mr. Townsend: He looked both ways?
Witness: Yes, sir.
By Mr. Old:
.
Q. Did you see him look t ·
A. Yes, sir.
Q. Did he look both ways before he stopped f
A. I think he looked both ways.
Q. Did you see him look Y
A. Yes, -sir.
Q. Did he look any other way1
· page 46 ~ A. I did not see· him look any other way then. I
did not see him look any other way except where
the train was standing on the southbound track.. ·
Q. And then what happened Y
A. Then he drove on.
Q. Do you recall the collision Y
A. The first thing I knew I was in the car and the car was
mashed up.
Q. Were you injured T
.
A. Yes, sir,, I was mashed in my stomach and my legs and
head and nose.
Q. Were you unconscious Y
.
A. It knocked me unconscious, but I came to before anybody
got to me.
·
Q. In what direction was the automobile going?
A. It was going along Virginia Avenue leading into Park
Avenue.
Q. It was-going towards the east?
A. Yes, sir, that is right.
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CROSS EXAMINATION~

By Mr. Townsend:
Q. How old are you, Clarence t
A.. 17 years old.
, Q~ Can you read Y
A. I can read a little.
Q. Can you write Y
A. A little.
page 47.}. Q. How long did you go to school!
A. I went to the 4th grade.
Q. How long were you in the 1st ,grade!
A. One year.
Q. You were in the 1st, grade one year!
A. Yes, sir.
Q. How long were you in the 2nd grade Y
A. Two years.
.
Q. How long were you in the 3rd grade Y
A. Two years.
Q. How long were you in the· 4th grade!
A. One year.
Q. So you went to school six years!
A. That is right.
Q. And you can read a little t
A- Yes, sir.
Q. Can you read a newspaper!
A. Not much; just my name.
Q. Can yon write your nameY ·
A. Yes, sir.
Q. And that is ab~ut all you can do, write your name?
A. Yes, sir.
·
·
Q. Do you know what an oath is t
A. Y_es, sir.
-Q. Wbat is an oathY
A. It is cussing.
Q. Cussing?
page 48 } A. Yes, sir.·
Q. That is one kind of oathf
A. Yes.
Q. Do you know of any other kind of oath T
A. No, sir.
Q. Did you swear to tell the truth when you were put on
the stand here t
.
.
A. Yes, sir.
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Q. Is that an oath? ,
A. No, sir, thatis not an oath.
Q. Do you know what the word "perjury" meam;1
A. No, sir.
Q. You swore to tell the t:riith f
A. Yes, sir.
.Q. Now, do ydu kriow what happens to you if you do not
tell the truth when you are sworn to tell the truth i
A. I do not know what happens to me then~ When I carue
up here I just swore tq tell the truth, and I do not know what
would happen to me if I do not tell it.
Q. And you do not know what perjury means Y
A. No, sir~
.
..
.
Q. You do not know that a person can be prosecuted and
put in jail for perjuryY
A. Yes~ sir, I know that
..
Q. Don't you know that people caii be prosecuted. and put
in jail for not telling the truth w~en they are under oath'
A. Yes, sir, but I never have known anybody to
page 49 ~ be put in jail for that.
·
Q~ So you would not be scared about thaU
A. No, sir.
Q. Now, you testified in the case of your brother, wh~ was·
killed in this sanie accident, didn't you f
.A.. Yes, sir~
Q. Now, -in that case you were asked this question:
''Q. I understand that the automobile stopped when it was
6 or 7 feet from the first track T
..

A. That is right.''
You said that, didn't you Y
A. Yes, sir, I did say it, but I did no.t measure it.
Mr. Turner: What page ih the record is that!
Mr. Townsend: That is page 41 of the record.
I

By Mr. Townsend:
Q. And again, at page 36 C>f the record:
'' Q. Where ilid he come to a complete stop'
A. When he started up the incline.
Q. How far was he from the track on this side Y
A. About 6 or 7 feet.
Q. The track on the west side Y

..

46

Supreme Court of Appeal~. of Virginia.
Clarence Ritfus Clements.

"A. Yes, sir.
Q. You say he cam~ to a complete stop 7

A. Yes, sir."
You testified to that before, didn't you Y
A. Yes, sir.
Q. Then~ you were recalled to the stand and in
page 50 ~ that case you put a pen and ink.mark about the
end of the hedge Y
A. Yes, sir, that is where the front of the car was.
Q. And that is where you said he came to a stopT
A. Yes, sir.
Q. Was there anything to obstruct his view to the south
from the 'point that he stopped!
A.. Yes, sir, the hedge has been cut off. It w:as then a whole
lot taller than my head. It has been cut off.
Q. When .was it cut o:ffY
·
.
A. I do not know. It was cut off since I 1eft town. It was
not cut off· before the wreck was, though.
Q. How high is the hedge there now?
A. Abo1;tt four feet now, I reckon. I haven't measured it.
Q. Now, at the trial of the case of your brother, did you
say anything about the hedge having been cut offY
A. Yes, sir, I said something about it having been cut off.
It was not cut off before the wreck. It was cut off since then.
Q. I say, did you say anything in that case about the hedge
having been cut ofU
A. I do not know whether I did or not.
Q~ The record shows that yon did p.otY
A. It has been cut off since the wreck.
Q. Don't you know that you did not say anything in the
world about the hedge having been cut off in that case Y
A. I do not know. It has been so_ long ago.
Q. How long has it been 7
.
A. I do not know, but it has been long enough
page 51 r for me to forget it.
Q. It has been long enough for you to forget it Y
A. Yes, sir.
Q. At that time you were asked:
'' Q. And yon could have looked out in the direction of the
train towards the south T
A. Yes, sir.
Q. And if you had looked you would have been obliged to
see the train Y
.

.
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A. Yes, sir, I reckon so."

You answered that, didn't yon 7 .
A. No., sirt I could not because· the hedge was there.
Q. But yon said that., didn't you! You were asked.: '"If you
had looked you would have been obliged to see the train¥.''
and you answered, "Yes, sir, I reckon .so". Didn·'t you ·say
thatY
·.· . · . . ·
. .
A. I know if he had seen the train he would not -have driven
·
up on the track.
The Court: At what point are you referring tot
Mr. Townsend: Where Mr. Rook stopped. · ·
The Court : Do you understand the question t
Witness : No, ~ir, I do not understand the .question.
'

.

By Mr. Townsend:
Q. Then I will ask you again. You were asked this ·question:
· ·
· ''Q. You know it stoppedYA. Yes; sir.
Q. And you were on the side from which the'
train crone that hit the automobile, were you Y .
A. Yes, sir.
·
·
Q. And you could have looked out in the. direction of the
train towards the south f
A. Yes, sir.
Q. .And if you had looked you would have been obliged to
see the -train Y
A. Yes, sir, I ~eckon so."

p.age 52 }

Didn't you say that,
A. I was not, in a position to look.
The Court: He asked you did you say that.
Bv Mr. Townsend:
· Q. Did you say that at the last trial of the case Y
A. t do not know whether I did or not.
Q. And you were ,asked:
"Q. And you di.d not looki
A. No, ·sir."

I•
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You did look,, did you not Y
... ~
..
.
A. No, sir, I thought he was looking because he had crossed
·
.
·
there many timetl.
Q. Did you see him looking f,
A. Yes, sir-" .
Q. In which directio:rit
A. Toward~ the other way.
. . .
.
_
.
Q. Towards th~ work train that was standiilg
page 53 } at. the, .water tank Y
•
A. Yes, sir.
Q. You saw him look that way Y
A Yes, sir. ..
, ,
.. .
.
Q. But you did not. see liini. look towards the south?
A. No, sir. .
"
. .. .
Q. :Oid:Q..~t ,you1say nere on ·your direct examination that.h~
. looked both ways and drove on 'l
A. Yes, sir.
Q. '"Po you .mean thaU
A. Yes, sir, I mean it~
Q. Now, you have said that you saw him look-o}l cross
examination you said you :saw.- .him- lbok towards the work
train, towards the north, but that you did not see him look
.
towards the south~ Which is right y
A. I was in the back seat.. It.was-not iny job. ..
.
Q. I am asking you what Mr. Rook did. Did Mi"; Rook look
both ways.!
A. Yes, sir.
Q. He did'/
· A. Yes, sir.
.
.
,
.
.
Q. Now, you said in answer to my question just Iiow that
you saw Mr. Rook look towards the north; towards .the work
train, but that you did not see him look towards the south
Now. did he look towards the south f
..
Yes, sir, he looked towards the south.
. Q. Then, what did you mean just now and what
page 54 } did you mean on yoi:lr direct examination by saying that he looked towards the work train and that
you did not know whether he looked towards the south or not!
A. He looked bbth ways.
Q. You say that nowY
A Yes, sir, but I do not know whether.he saw the train or
not. The hedge obstructed the view. But he loolred both
ways.
. .
O. Now, at the trial of your brother's case ybu were asked
these questions, page 40 :

A:
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'' Q. And you .did not look Y
A. NQ,. sir.
Q. But you did· see an engine on the north side getting
water7
A. Yes, sir.
.
Q. Was Mr. Rook looking at that engine that was there
·
getting water!
A. Yes, .sir.''

Did you say that Y
A. Yes, sir.
Q. And you were asked:

"Q. He was looking at that engine?
A. Yes, sir.
Q. You did not see him look to the south at all, did you t
A. I did _not pay any notice to him.''
Did you say that Y
A. Yes, sir.
Q. Is that true Y
A. Yes, sir.
.
Q. Now, which is true-which of your statements is true Y
A. He looked both ways.
. .
Q. And then when you said that you did not see him look
towards the north, towards the work train, you were wrong Y
A. Yes, sir.
Q. Did you seP him look tow:ardst the work train Y
A. Yes, sir.
Q. You saw him look towards the work train?
A. Yes, sir.
·:
Q. And then you saw him turn his head T
A. Yes, sir.
Q. And you saw him look towards the south 7 ·
A. Yes, sir.
Q. And what did you mean by saying when you were asked
jhe question~ ''You did not see him look to the south at all,
<lid vou T" and you answered, "I did not pay any notice to
him"?
A. He looked both ways. I sawi that.
.
0. Now. you say that he drove up to the point where you·
made the mark there on the photograph. at the hed~e, and
stonpP.rl there a llalf minute or more and then went on 7
A. Yes, sir.

page 55

~

so
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Q. Well, now, if a half ·dozen witnesses testify that they
saw that car come up there and thaj; it did not stop at all but
.
went straight up on the track, they are- all mispage 56 ~ taken and you are right? Is that so!
A. I say it stopped.
Q. .And you say it stopped for at least a half minute Y
A. Yes, sir.
Q. You were asked these questions at the trial of your
, brother's case:

'' Q. How much time was there between the time he stopped
and when he went on?
. A. It was not so long .., It was mighty quick.
Q. About how long¥
A. About ten or fifteen seconds, I reckon.
:Q. When the car stopped at the track, what did you see or
heart
A. I did not hear any signals or nothing-any warning or
anything given.
Q. Did you see the train Y'
•
.A,. I saw the one that was standing there getting water.
Q. You saw the train taking water Y
A. Yes, sir.
Q. You did not see the other train?
A. No, sir, I did not.
Q. When Mr. Rook's car stopped, did anybody in the car
say anything to him Y
·
A. No, sir; if so, I did not hear it.
Q. When he started across did you hear any one say anything to him'
page 57 ~ A. No, sir, I did not.
Q. From the time he stopped until the time of
the collision you say was a very short time 1
A. Yes, sir.
Q. And you did not hear or see anything from that time"Att_orney: And there was an objection.
'' Q What did you see?
A. I did not see anything but the engine there gettin1
water.''
,
In that trial of your brother's case you said that he stopped
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ten or fifteen seconds, and now you say he stopped a half
minute or more. Which is right?
.
·.
A. I did not count it. It was something like that. I do not
know accurately how.long it was, but I know he- stopped long
enough for him to look both ways.
Q. And you think he stopped more than a half minute Y
A. Something like that.
Q. When you were on the stand in your brother's case, you
were asked these questions :

''Q. Was there anything to obstruct the view of the train
if he looked to the south when he stopped there'·
A. The hedge is in the way.
Q. How tall is the hedge?
A. I do not know.
Q. (Handing witness photograp~) Here are. the
page 58 ~ hedges in the photograph. You see that (indicat. ing)'
.
.
A. Yes, sir...
·
Q. It is about 3 feet tall, isn't iU
A. It is taller than that.
Q. Do you think it is 4 feet tall?
A. It is taller than that.
Q. Well,· it is down below the roadway a considerable distance, isn't itt
'
·:
A. Yes, sir.
Q. And that would take off from the height of. the hedge?
A. Yes, sir.
Q. You do .not think the hedge could obstruct the view of
any one looking towards the bridge, do you Y . ·
A. It is tall enough; yes, sir.
· Q. Do you mean to tell the jury that that hedge is tall
enough to obstruct the view of anybody sitting in an automobile, looking south Y
A . .Yes, sir.
Q~ How tall do you think the hedge is Y
A. I do not know, but it is tall enough to obstruct the view
of anvbody looking tl}at way.
.
Q. Do you say that in the face of looking at thiR. photograph and seeing what this shows there? .
A. Yes, sir.''
. Did you say that?
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~

A. No,

A. Yes, sir.
Q. You did not say anything then about the
hedge having been cut, did you.Y

-sir.

Q. Looking at that photograph-the same photograph here
-do you say that thp.t hedge was tall enough. to obstruct the
view there Y·
A. Yes, sir, it was -cut after the wreck.
Q. Why didn't you say something about that hedg~_ having
been cut at the trial of your brother's case t
.A, -I do· not know, sir..
Q. You loo~ed .at this photograph, and you said at that time
that that hedge was tall enough-to obstruct the viewt ·
A._· Yes, sir.
Q~ And do you still say that!
-~._ Yes, sir.

."

'Attorney: Let the gentlemen of the jury look at that photograph.
(Photograph shown to the jury.)
Witnes~: The hedge has been cut now.
Q. _,\nd you were asked this further question: "Now, you
are just as sure that that hedge obstructed the view of auy
one looking .to the south as you are that that automobile
stopped before it went on the crossing, are you f '' and you
answered, "Yes, sir." You said that, didn't you 7
A. Yes, sir.
·
·
Q. And you are just as sure that that hedge obstructed the
view of any one ·1ooking to the south as you are
page 60} that that automobile stopped before it went on the
., crossing?

A. Yes, sir.

·

Mr. Townsend: That is all.
Witness stood ·aside.
:

;

..
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H.J. WENDELL,
1·ecalle<l by the defendant for further cross examination:
FURTHER CROSS EXAMINATION.
By Mr. Eanes:
Q. Do you know whether or not Mr. Johnnie J. Rook, the
driver of the automobile. in this accident, was familiar with
~s crossing?
A. Yes, sir, he was familiar with the crossing.
Q. How do you know that!
A. Well, he parked his school bus every day in that blo.ck,
right by the side of the railroad ,track there; and in fact he
crossed that crossing about twice every day.
·
Q. And he would cross that crossing about twice every day Y
A. Yes, sir.
Q. Now, Mr. Wendell, you know the hedge there at the Seaborn house at the crossing 7 . A. Yes, sir.
Q. Any one sitting in an automobile there, would that hedge
at the time of this accident have interfered with his viewY
A. No, sir.
~
FURTHER RE-DIRECT EXAMINATION.
By Mr. Turner:
.
Q. l\fr. Wendell, was there anything there· to in. page 61 ~ terfere with the view of a person approaching this
crossing?
A. Yes, sir.
The Court: He has testified as to that ..
By Mr. Eanes:
/
Q. You said that there were some trees in the back yard
of tbe Seaborn lot that partially obstructed the view7
A. Yes, sir.
·
Witness stood aside.
Mr. Turner: The plaintiff rests.

l
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TESTIMONY FOR DEFENDANT.

J. D. DRAKE,
sworn for the defendant:
DIRECT EXAMINATION.
By Mr. Townsend :
Q. Mr. Drake, you are an engineer on the Atlantic Coast
Line. are you not?
A. Yes, sir.
Q. Where were you on tl;le 6th of May, 1944¥
A. J was standing at the water plug, taking on water at
N:rnporia.
Q. Were you an engineer there at that time?
A. Yes, sir, on a southbound train.
Q. Wp.at kind of train was thaU
A. A work train; Extra 1534.
Q. About how far were you from the Virginia Avenue
Crossingt
A. I :was standing about 110 feet from the center of the·
crossing.
Q. From the center of the crossing?
A. Yes, .sir.
Q. Had you gotten down from your engine?
A. Yes, sir, I had gotten down on the east: side.
Q. And what did you do then!
A. I got down as usual, and I looked around the engine for
an inspection; and I always look on the opposite
page 63 ~ track to see if anything is coming-to see if it is
clear.
Q. About how far is the water plug from the crossing?
A. About 135 or 140 feet.
Q. And what was your engine doing Y
A. Taking on water.
Q. And you walked around to the front of itT
A. Yes, sir.
·
Q. In what direction were you looking?
A. I was looking south.
Q. What did you see?
A. I saw a northbound Diesel coming around the curve.
Q. Coming from the south Y
A. Yes, sir, going north.
Q. Where did you first see it Y
A. I first saw it as it came around the curve there.
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Q. About how far was that 7
A. Probably 1,500 feet. Something like that.
Q. This side or the other side of the bridge Y
A. It was on the south side of the bridge..
Q. Was there anything to obstruct your view of that train
comingt
A. No, sir.
Q. What else did you see Y
A. I saw this Diesel coming and I glanced down the street ·
and saw a car coming up Virginia Avenue, headed east.
Q. About how fast would you say that car was running T: ·
A. .Seven or eight or ten miles an hour; a slow
~
page 64 ~ speed.
Q. Where was he when you saw him Y
A. Along about the middle of the intersection.
Q. The intersection of Halifax Street and Virginia Ave-

~,

.

A. Where Halifax Street runs into Virginia Avenue.
Q. Now, when you saw the automobile, did it stopT
A. I did not see the car stop, but, at the speed. he was going, J pre~umed he was going to stop. And I had gotten
around in the front of the· engine of the work train to look at
the engine and train coming from the south when it went by,
to see if there was anything wrong. We are instructed to
inspect the trains in passing.
Q. Then, go ahead.
. A. As I saw the car coming, I thought he was going to stop,
and I took my eyes off of him and looked at ·the Diesel, and
then I glanced back and saw· this Ford ~ercury right up on
the southboun<;l track, and I knew there was nothing to pre-·
vent the collision then because he was praeticaHy going on
the track at that iime. The automobile was headed east. And
then I ran back towards Halifax Street, to the edge of the
.right of way, to keep from getting involved in the accident.
I did not know what would happen at that time; it might
have caused a derailment and turned the · train over on my
eng-ine. I was getting: out of the way.
Q. Was there anything, from where you saw the automobile
~oing up on t];ie track to the Diesel engine and train, to prevent the driver ~eeing the Diesel Y
· A. Right where he was, the view might have
page 65 r been pnrtially obstructed, but there was 30 or 40
feet over there where he could have seen the train
on the northbound track in plain

view.
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Q. There is a mimosa tree in. the corner of the hedge there Y
A. Yes, sir, t1~.t is off the right of way.
Q. That is shown on this photograph, .llixhibit ·No. 3 ( exhibiting photograph) f
A. Yes, sir.
Q. Did the limbs of that tree inter£ere with the vision of.
any one!
A~ ·They were high enoug·h for a man to see under those
limbs.
Q. How tall arP the branches from the ground 1
A. Seven or .~even and one~half feet. They are over· my
·head.
Q. Does the hedge there obstruct the view at all of any
one ~eeing a train coming from the south 1
A. No, sir, the hedge is not that tall.
Q•. Did you hear the engine bell ringing on the Diesel Y
A. No, sir, I LJould not say that I heard the bell ringing. I
am used to the noise, and I did not pay especial attention to
the bell ringing~
Q. Were you paying any attention to whether the bell on
the Diesel was ringing or not Y
A. No, sir, I was not listening. for it.
·
Q. About what part of the automobile was struck!
A. On the right-hand side, where the windshield comes
down to the hood.
page 66 } Q. .And what did it do to the automobile!
A.. It jammed it np under iny engine and tender.
Q. It carried the car down to your engine t
A. Yest sir, it carried the car about 120 or 125 feet until it
jammed it up under my engine.
Q. And the passengers were thrown out, I suppose!
A. When the Diesel hit the --automobile, I saw a man roll
out of the oar, and the car kept going; and, when the train
stopped, I ran around there to see wbat had taken place, and ·
1 saw the car 'jammed up und~r my engine.

CROSS EXAMINATION.
Bv Mr. Old:
·o. Mr. Drake, you said you were the engineer on the work
train, whioh was· on the sou.thbound traok, 110 'feet north of
the Virginia Avonne Crossing Y
·
Mr. Town.send: He did not say that.
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A. No, sir, I said I was standing on the ground in front
of the engine, which placed me about 110 feet from the center
of the crossing.

Bv :M:r. Old:
"Q. How far was the engin~f
A. I was right in front of the engine.
Q. And the engine was taking on wate1· f
A. Yes, sir.
Q. Was the engine kicking up any racket T
A. No, sir, no more than the noise of the engine standing
still, aud probably a little steam was spewing out
page 67 ~ around the cylinder case, but not enough to attract
any attention.
Q. It was not making a great deal of fuss?
A. No, sir.
Q. You were ~tanding out in the open Y
A. Yes, sir, in front of the engine. .
Q~ And you saw this Diesel when it came around the curve?
A. Yes, sir.
Q. And you saw it when it crossed the bridge Y
A. Yes, sir.
,
Q. And you saw it all the way up until it came in contact .
with the automobHe?
A. All of the time, except when I looked to see if anything
was wrong. with the train. I thought the car was going to
stop, and I looked back to see the train, and then, just before
the train crone to the crossing; I dropped my· eyes down there
and saw the car going in front of the Diesel.
0.. And you saw the car coming up the incline 7
A. Yes, sir, where the incline starts on the intersection.
Q.. And it was coming about seven or eight miles an hour?
A. Yes, sir.
Q. Very slow Y
A. Yes, sir.
0. And you thought it was ~oing to stop Y
A. Yes. sir, if not I probably would have tried to hoiler
nt him. But, at the distance I was from him, I thought he
was l!Oing- to stop.
. paP-e 68 ~ Q. Did you see it,
A. Yes, sir.
n. n;d vou sen the driver.t
_A. Yes,· 1-1fr. I saw the driver when he came out of the car.
Q. You did not notice the driver, before thaU
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A. No, sir, I could not tell who was driving, or which way
he was looking.
Q. You could not tell whether he was looking at your locomotive or not Y
A. No, sir.
Q. But the locomotive was standing there and shooting off
some· steam?
A. It was standing there, bµt not making any noise to
amount to anything.
.
Q. It was making the same noise that a train ordinarily
would make?
·A. Yes, sir, standing still.
.
Q. Now, you were standing on the southbound track in front
of your locomotivef
A. Yes, sir.
Q. Of course there was nothing on the track that would
obstrnct your view at all?
A. No, sir, the-re w:as not.
Q. Are you familiar with this Virginia Avenue Crossing?
A. Pretty f amilia.r ; yes·, sir.
.
Q. Are you familiar with any obstructions to the view at
the Virginia Avenue Crossing?
page 69 ~ A. I know about what is on there.
Q. What is on there Y
A. After you 1>ass the house at the corner there, which is
about 110 feet from the northbound track, at the east side,
that is, to the main line, there are two big elm trees in the
yard there. and there is a mimosa tree in the corner there ;
and at the back there is a walnut tree, or something like that,
in another lot, facing the track.· And when you come by
that house ther<' is about 40 feet, when you look straight to
the south, where you can see·a train coming around that curve
at Green's Crossing, at that livery stable; and there is a twostory white house there. And then you go about 30 feet and
there is a walnut tree in the back and some little vines that
partially obstruct the view. You can see ~hrou.g-h there in
spots, and some spots where you can not see. And then, '\,Vhen
you get by that mimosa tree and for about 30 feet there is a
pfain view-nothing· to obstruct the view.
Q. And when the front of an automobile gets 18 feet from
the wP~t.ern rni.l of the southbound track. you can see?
I\.. That is the i;:outhbound track, but the track that the acrii' (.lnt hanpened on is the northbound track.
Q. Is that in accord with your view of the situation there Y
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It has been testified that ,18 feet west of the western rail of
the southbound track you can see f
A. Yes, sir, about 18 or 20 feet to the southbound track.
Q. Where you can see 7 .
A. Yes.
page 70 ~ Q. How far is it from the western rail of the
southbound track to the western rail of the northbound track 7
A. It is about l 2 feet.
.
Q. So for 30 feet before. you reach the western rail of the
northbound track the vision is clear Y
A. Yes, ·sir.
Q. But back further than that from the west rail of .the
· ·
northbound track the vision is obscured Y
A For about 30 feet it is partially obstructed.
Q. You say you did not hear the train blow. Did it blow
the whistle!
A. No, sir, it did not blow the whistle., The City ordinance
prohibits the blowing of the whistle within the Town of Emporia. It is $2.50 fine for blowing for the crossings in the
Town of Emporia.
·
,
Q. ·And you are poaitive that the train did not sound thP
whistle?
A. It did not sound the whistle.
Q. And you did not hear the bell ringing Y
A. I could not say that I heard the bell ringing, because I
was not paying ·especial attention to the bell.
Q. ·In order to hear that bell, you have to pay especial attention?
·
A. No, sir," I would not say that. I am on an engine riding,
and they are ringing the bells and blowing the whistles all
day, and l would not be paying attention. But at a crossing
a man is supposed to be listening for them.
pag~ 71 } Q. You have· virtually, to know that the bell is
ringing, to strain your ears· to hear it T
A. No, sir.
Q. But you were standing right ·out in the open and did not
hear it,
A. I was not driving a car, and I was not coming up on a
crossing, and was not expected to listen for a warning~ · ·
Q. It was not loud enough for it to make you hear iU
A. No, sir, because I was ·not listeninj?.
Q. And you ar"e positive the whistle did not "blow?
~.. : I
A. I know it did not blow.·
··
.....

,c;o
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- Q. Now, at the Virginia .A.venue Crossing is there any flagman or gate or anything thereY
A. No, sir.
Q. Is·there any signpost theret
A. Not that I know of.
Q. Is there any protection whatsoever at that crossing?
A. Not at that crossing; no, sir...
Q. Then, so far as you know, there was no warning given
at allf
. A. As far as I know I could not hear any more than thP
train coming rumbling along, just like you hear them -going
by here.
Q. Is it downgrade- there going· northf
A. It fa slightly downgrade; yes, sir.
Q. Do you all run through the town at the same speed that
yon run outside of the town T
A. No, sir.
page 72 ~ Q. What happens when you approach the town 1
A. We shut off outside of Empo1ia, to keep from
coming through here 45 miles an hour. We have a speed
limit of 45 miles an hour through the town, and we have a
spe~d limit of 45 miles an hour across the Virginian Railroad,
but we slow down to 30 or 35 miles an hour.
Q. How fast was this Diesel running!
A. About 35 miles an hour.
·
Q. That is yqnr gnessf
A. Yes, sir.
Q. You haven't any very accurate information about itf
A. No. sir, but I have a pretty good guess on. the speed of
a train, because I run them.
Q. You drift through the Town of Emporia f
A. Yes, sir, we just roll through. We are not working lik<>
g·oing up a hill.
Q. And when you are drifting, the noise is much less than
w]1en vou are pullingf ·
A. That is right. It is not as great aR it is on a linrd P11H.
0. At the time vou saw this automobile coming up this incline. where was the northbound train 7
A.· Jt wa~ somewhere around about the river; along about
the bridge, I imagine.
Q. How far away was thaU
A. That is around about 700 fP.et.
n:ure 73 ~
0. Had he ~otten across the bridg-e?
A. I do not know. But I know he was somewhere
in that vicinity.
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Q. Now, you are familiar:with the view, are you notY
A. Yes; sir.
Q. Where does the engineer sit on a Diesel engine f
A. He sits on the right-hand side, up in the front.
Q. Can he see to his left or to his right Y
A. He can see off at a distance, but not right in front of
him.
Q. How far from the locomotive can he see Y
A That is hard for me to judge. I could not say exactly.
It may be from 25 feet up to 50 feet.
Q. If he is more than 50 feet away from a given object. he
· can see all right?
A. No, sir.
Q. How fart
A. I haven't measured it. I have run them up and down
the road practically every day, but I have never measured
that.
Q. If you are 200 feet away from a crossing, how far on
each side of that crossing is there a clear vision T
A. That is hard for me to say.
Q. Could you see 25 feet on either side of the crossing!
A. I imagine so.
.
Q. Could you see 50 feet on either side of the crossing at
200 feet away Y
A. T could not say. I am pretty sure that thA
page 74 r engineer could not see as much as 50 feet on th~
·
left-hand side. The windshield is up in front 01~
. you. It is higher in the middle. · The :fireman sits in thA
middle, and the brakeman to the left, and there is a post on
the right-hand side, and there is a post ori the left-hand side.
By Mr. Turner:
Q. You think he can not see 50 ·feet?
A I think so.
Q. Do you think he can see 40 feet?
A. I think he can see from 25 to 50 feet.
Bv Mr. Old:
·q. Now you say it is 700 feet to the bridge?
A. Yes, sir.
0. ,A. nd you do not know whether be had crossed the bridge
or not?
·
A. I do not know.
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Q. Was he 400 feet from the automobile at the time you
first saw it Y
A. I could not say. He was somewhere in the vicinity of
the bridge. A mun-up.in a Diesel seat, it is like looking. out
of a window, he could not see close up to the engine.
Q. The further he is away from an object the better his
line of vision and the ·wider his line of vision? ,
A. Yes,· sir.
Q. Do you know whether he was 400 feet away at the time
this car came up 1
page 75 }

Mr. Townsend: · Your Honor, I submit that he
has asked him that question about 100 times, and
the witness says be does not know; and I object.
The Court: T]1e objection is sustained.·

By Mr. Old:
Q. You do not know in what position that Diesel engine
was relative to the bridge at the time the automobile was
coming up the -incline to the crossing?
A. No, sir, but it was somewhere in the vicinity of the
bridge.
Q. W ~s it more than 100 feet?

Mr. Townsend: I object.
The Court: The objection is sustained.
Mr. Old: If your Honor please, the witness has indicated
that it was somewhere in the vicinity of the bridge. What J
want to know is whether it was 100 feet or 200 feet.
The Court: You 'have asked him that.
Bv Mr. Old:
·Q. You ·just do not know how far he was away?
A. No, sir, I could not say exactly how far be was away.

Witness stood aside.
(Recess until l :30 P. M.)
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J. R. COLE,
sworn for the defendant:
DffiECT EXAMINATION.

;

'!

By Mr. Townsend:
Q. Your name is J. R. Colet
A. Yes, sir.
.
Q. By whom are you employed, Mr. Cole f
A. The Atlantic Coast Line Railroad Company~
Q. In what capacityY
A. Engineer.
Q. How long have you been an engineer f
A. 35 years.
.
Q. Where were you on the afternoon of May 6, 1944 f
A. Emporia, Virginia.
Q. Were you acting as engineer?
A. Yes, sir.
.
Q. ·on what train?
A. On· a Diesel freight train.
Q. In what direction were you going?
A. I was going north.
Q. How many cars was that Diesel drawing?
A. Sixty-five loaded.
Q. At about what speed were you traveling through Emporia?
A. Thirty-five miles an hour.
Q. Did you or not look at your speedometer, and where?
A. I looked at the speedometer when crossing the river,
.
and it registered 35 miles an hour.
page 77 ~ Q. Did you blow any crossing signal before entering Emporia Y
A. I blew for the Lowgrounds Crossing, which is just outside of the City Limits.
Q. Why didn°'t you blow in the CityY
.
A. The City ordinance prohibits blowing the whistle in the
Citv Limits.
Q. Was or not the Diesel bell ringingo?
A. Yes, sir, I turned the bell_ on at the Lowgrounds Crossingo. ·
0. And where did you turn it off?
, A. I turned it off when I stopped at the South_ern Crossinp:.
· 0. After the accident?
A. After the accident.
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Q. What kind of bell is it on the Diesel f
A. It is a bell that operates by air. You turn a little lever
and it turns the air on the bell and the air caus_es it to ring.
Q. And what stops itt
A. When I turn the lever back the other way it cuts the air
off.
Q. .And does it ring continuously?
A. It rings continuously from the time you turn it on until
you turn it off.
Q. Did you s~e any automobile approaching the Virginia
Avenue Crossing as you came up to the crossing Y
A. No, sir.
page 78} Q. What side of the Diesel do you sit onY.
A. I sit on the right side.
Q. How far are you up from the ground Y
A. Fifteen feet.
Q. Now, in a Diesel engine what is the position of the en.
gineer and the fireman on ~hat engine?
·
.
A. The engineer sits on the tight, .and the fireman in the
center, and" the brakeman on the left.
Q. Is it the front of the engine, or the back like it used to
be ·in a steam engine 1
A. Yqu sit up in the front.
Q. It is unlike t:qe old.fashioned steam engine, where you
sit back in the back Y
.A.. That is right.
Q. Now, sitting up like that and looking out ahead, can you
see immediately in front·of your engine?
A. No you can not see right. down immediately in front of
it. There is about 15 or 20 feet where you can not see. It is
just like looking out of that window (indicating). You can
not see the ground down at the wall, but you can ·see out from
it in front of you 15 or 20 feet.
Q. What was the first that you ·Jmew of the automobile being on the track f
A. The fireman jumped up and said, '' My God !-' ', and at
that time I heard the impact and slammed the brakes in emergency.
·
· Q. When you slam the brakes in emergency· what does it"
do to the powei- f
page 79 } A. It cuts the power off from the· engine. TherP
is a switch called the power control switch, and:
that flies out when you make an emergency application of
the brakes.
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. Q. How far did you run after you applied the emergency

brake7

A. I ran 32 carlengths. I do not know exactly. I went to
the Southern Crossing.
·
Q. Did you make a good 9r ba'd stop considering the load
of the train Y
A. I consider that I made a good stop considering the
length of. the train. It was a loaded train. I stopped in. about
'
.
half the train length.
Q. What was the condition of the weather at that time 7
A. It :was cloudy. It had been drizzling a little.
Q. Was it raining at that time 7
A. No, sir. I do not think I worked the windshield in Emporia, but I had been wor.king it.
Q. Was it raining enough to interfere with the visibility
at alU
·
A. Not a bit
Bv the Court:
"Q. What time. of day did this accident occur7
A. About 4 :10 in the afternoon.
By Mr. Townsend:
Q. When you put on the emergency brake does it actually
stop the train immediately?
.
A. Well, there is just a second or two in there
page 80 ~ for thC1 brakes to take effect.
.
.
Q. The air goes back to the back of the train Y
A. The air goes on at the head of the train first, and then
it goes on at the rear, and, in the meantime, the rear runs
into the engine and it makes you go faster. You put the full
power of the brakes on the head of the train, and the rear
runs into the· engine, and it makes the train go a little .£aster.
Q. At 35 miles an hour can you tell us approximately at
what distanc~ it takes to make the brakes have any effect on
the speed of the train f
A. I guess yon would ·go around 100 feet before there is
·
any material slackening of the speed.
· Q. Now how long have the Diesel engines been in: use on
the railroad T
.A. We have· had Diesels here around f ou,r or five years. I do
not know exactly.
0. Are or not the bells on the Diesel engines standard
equipmentY

1
•
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A. Yes, they are passed by the Interstate Commerce Com..
mission. Everything on those engines i~ passed by the Interstate Commerce Uommission. If it wa·s not standard they
would not let them be put on there.
.
'
Q. In other words, they have specifications that have to
be lived up to by the railroad f
A. Yes, sir.
page 81 ~ Q. '\Vhat about the sound of the Diesel bell 1
A. It has a good sound. There is a plenty oi
warning.
Q. What.is thr difference between that and the old-styled
·
bell on a steam engine Y
A. Well, with the old-styled bell, the bell itself works backward and forward with a clapper in it. In the Diesel engine
the bell is stationary and the clapper hits the bell rapidly.

CROSS EXAMINATION. ·
By Mr. Old:
Q. Mr. Cole, you say that ·you blew your whistle for the
crossing just outside of the limits of the town?
A. Yes, sir, at the Lowgrounds Crossing.
·
.
Q. And .that you did not blow your whistle any more until
the time of the collision Y
A. That is right.
Q. Now, in coming through Emporia, do you slacken.your
speed?
A. Yes, sir. We have a speed of 45 miles an. hour. It is
a Oitv ordinance.,
Q. ·The City ordinance permits you to run 45 miles an hour?
A. Yes, sir.
Q. How fast wer~ yon running b~fore you reached the City
Limits?
A. I was running- 50 miles an hour. That was the train
that I had-a 50-mile-an-hour train.
Q. You had a pretty good momentum on beforP
page 82 ~ you reached the town limits, didn't y.ou f
A. Yes, sir.
0. What did you do Y
A. I turned the power of the locomotive off and broke tlle
train down with the air brakes. ·
··
0. When you reached the bridge you were probably driftinP-. were you notf
A. Yes, sir.
__ j
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Q. At that point is it downgrade 1 .

A. Yes, sir.
.:
Q. And you were drifting downgrade towards this crossing?
.
A. Yes, sir.
,
Q. Are you fruniliar with this crossing of Virginia Avenue?
·
A. Not so much. I know where it is.
Q. Do you know whether there is any flagman or watch.man
there?
A. There is no flagman or watchman there.
·
Q. Is there any device which would give warning of the
approach of a train to that crossingY
·
A. No, sir, not that I know of. ·
Q. Is there any sign there of any kind? ·
A. I do not remember whether there is or not.· I never
noticed that.
Q. The only thing you did and the only warning of the
approach of that train was the ringing of the bell Y Is tpat
truef
A. Yes, sir, and the rumbling of th{\. tra~n.. And
page 83 } those motors make a pretty good sound rolling
along. The rumbling of the trains makes a pretty
good warning to the people of the trains coming.
Q. Your motors were cut off Y
.A. The motors were idling.
.Q. They were not pulling t
A. No, sir, they were not pulling then.
.
·
Q. The noise made by a train drifting is much less than the
noise of a train pulling?
A. Yes, sir, but the motors make a sound id.ling.
Q. Have you ever seen the bell of a Diesel engine Y
A. No, sir.
Q. Where is the bell located Y
A. It is under the hood. ·
Q. That bell is not out in the open Y
A. No, sir.
Q. It is not out in the open like the bell on a steam locomotive?
·
A. No, sir.
Q. You know the noise that that bell makes to you in the
locomotive Y
A. Yes, sir.
Q. It kicks up right m~ch of a racket?
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J ..R . .Oole.
A. Yes,' you oon hear it all right.
Q. Do you know anything about the effect and sound of
that bell to a person on .the ontsidet
A. Yes, sir, it is a plenty loud enough. You can
page 84 ~ hear it quite a distance.
· Q. Did you hear Mr. Drake testify that .he was
110 feet from the crossing and did not hear it Y
A. Yes; sir.
Q. How do you account for thaU
A. Well, the reason he did not hear it was because be saw
that an accident was going to happen and he had his mind
on that and did not think about the bell.
Q. Well, it is common Imowledge, that a man in an automobile is in a less advantageous po&ition to hear than a person
in the open. . Is that true f
A. Well, if he had been moving up to the crossing according to law and if he bad been listening, I think he could have
heard the bell.
Q. In other words, you think it was negligence· on his part
not to hear it Y
A. I certainly do.
Q. If .he had been straining himself to hear it, he would
have heard it f
Mr. Townsend: He is putting the words in the witness's
mouth.
The Court: Yes.
Mr. Old: He said if he ~ad been paying attention he could
have heard it.
By Mr. Old:

·

·

.

Q. Now, how do. you account for the fact that

page 85 } Mr. Thornton, standing out there in the open, did
.
not bear itT
.A. I do not know.
Q. Now, two gentlemen, one..a minister of the gospel and
the other an employee of the Atlantic Coast Line Railroacl
Company, were standing out in the open,· near this crossing,
and did not hear the bell. How do you account for that!
A. Well, all I know is that the bell was ringing.
Q. You know it was ringingY
A. Yes, sir.
.Q. But you do not know anything about the effectiveness ,
of it as a warning f

W. D. Rook, Admr. J. L. Rook, v. A. C. L. R.R. Co.

69

J. R. Cole.
A. It is a plenty of effective warning all right.
Q. How can ·it be effective if the people do not hear it-7
Mr. Townsend: Your Honor, I submit that the witness has
answered that question.
The Court: Yes. .And I think tha_t is a question for the
jury.
By Mr. Old:
Q. Are you familiar with the Southampton Street Crossing and the Atlantic Street Crossing in Emporia Y
A. Not ~ore than just crossing· over them.
Q. Is there any protection for those crossings?
A. Yes, sir, they have watchmen.
Q. Do you know anything about the vision or visibility of
a person using those crossings 7
A. Those crossings have a bad vision or visipage 86 ~ bility, because there are buildings there that obstruct the view of persons in cars coming onto
those crossings.
Q. Are there any buildings any closer to those crossings
than the hedge on Virginia Avenue T
A. Yes, sir.
Q. How close are the buildings at those crossings Y
A. Well, from 25 to 50 feet.
Q. /1.re there any buildings on the right-of-way!
A. No, sir.
Q. Does not the hedge at the Virginia A venue Crossing
come up to the right-of-wayf
.A. I suppose it does. I do not know where the line of the
right-of-way is there.
Q. Isn't that as close as any buildings near these other
crossings!
A. I believe the hedge is closer.
Q. If it is testified that there are trees and obstructions
there at that point, then there is just as much obstruction at
the Virginia .Avenue Crossing as at the other crossings, isn't
theret
A. I do not think so.
Q. Why not!
A. A building obstructs the full view and trees do not.
You have a partial view in looking through the trees, and the·
hnildings ·obstruct the full view.
Q. Now, when you are up in the locomotive you say that·you'

I
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cannot see for 15 or 20 feet direct~y in front of
'
page 87 ~ t}_le locomotive Y
·
A. Yes, sir.
Q. How far to each side of the locomotive c~n you see?
A. The farther out you look the wider your vision.
Q. The further you are from a given object.,. the wider the
vi~ion?
· A. Yes, sir., it is just like looking out of thSit window (indicating).
.
_
Q. Suppose you were 100 feet from a crossiµg, how far to
either side of that crossing could you see?
:
A. I guess around 30 feet.
Q. And if you are 200 feet from the crossing, as you go
further away, your line of vision is increased?
· A. That is true.
·
Q. Now, say at 200 feet, how far could you see on either
side?
- ·
.A. That would be about twice that amount;: about 60 feet.
. Q. How do you account for the fact that you did not see
this automobile?
. A. It came up on the crossing so close to me. It is like
coming in here (illustrating); my vision was over there. Tt
is just like somebody driving up to that wall and you would
look out, you would not see him.
:
Q. I understand that that was the situation:at the time of
th~ impac'k--at the time the automobile reached the no~thbound track-but why didn't you see this automobile when it
· was approaching the crossing? Was there anypage 88 ~ thing to obstruct the vision Y
.
- A. I was so close to the car that:[ could not see
I
it.
Q. Now, the testimony of Mr. Drake was to, the effect that
this automobile was proceeding very slowly-rso slowly that
he thought it was· going to stop. At the time the automobile
was ·30 feet, say, from the crossing you were right far down
the track, traveling at the speed you were travelingt
A. Yes, sir.
·
i
-~
-Q. The point I wish to ask about Is. Why.· didn't you see
that automobile when it was 30, or 20, feet from the cross1

1

inf. Well, on the Diesel the windshield is that:way (illustrat- ·
ing), and there is a partition in the windshield that knocks
my vision off on that side. The fireman anq the brakeman
·
can see on that side.
1
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• Q. ~ other words, your attention was on your side, on the
right side Y
·
.
.A.. Yes, sir.
Q. .And the fireman and the brakeman look- out on their
side?
A. Yes, sir.
.
Q. Then, there was no reason why they did not see the au. tomobileY
A. Well, we have order boards and interlocking boards th~t
we have to watch, and that attracts our attention. At the
Southern Crossing we have an interlocking board,. a;nd if that
board is red we have to stop. And we have an
page 89 } order board at the tower, and we have to look at
that for orders. If it is red, we have to stop; and,
if it is yellow, we have to pick up orders.
·
Q. In coming through the Town of Emporia, there is no
lookout towards the west. Yon are concentrating on looking
to your right, and the fireman and brakeman are concentrating on looking for these orders f Is that what you said T
A. No., I said we all look.for them. We all watch the board.
Q. Were you watching for the board at that time t
A. Well, I looked towards the board, and looked in front
of me too.
Q. There was no reason why the brake:man or the fireman
could not have seen this automobile as it was approaching
the crossing if they had been looking, was there Y
A. 1 do not know that. I do not know w];iat vision they
bad.
Q. If it had been coming from the east, towards your right,
yon could have seen it Y
.A.. I might have seen it, and I might have had my eyes on
the board and not seen it.
Q. But if yon had been looking, you could have seen iU
A. Yes, because I have a better vision on that side.
Q. Why is that T
.A.. Because those trees are on the other side, and there is
nothing on that side.
Q. Yon had as good vision as a person in an automobile Y
A. No, sir.
Q. Why not!
page 90 } A. Because the train is larger. He should have
seen the train. It is larger than ·an automobile~.
Q. How far is it from the bridge to this crossing!
A.i It is around 700 feet, I guess.,

I
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:

Q. How far were you from this crossing a~ the time the
brakeman said, '' My God 1'' f
A. I was right at it; right close up to it.
,
.Q. Yon were right at the crossing at that timeY
A. Yes, sir.
Q. Did the impact take place immediately unon his saying,
"My Godl''f
:
.A. Yes, sir~ about the time he hollered I heard the impact
and slammed the brake on right quick.
I
Q. And .there was no other signal than yo11r ringing the
bellt
,
·
A. No, sir.
1

•

1

Witness stood aside•.
S. A. WHITE,
sworn for the defendant:
DIRECT EXAMINATION.
By Mr. Townsend:
Q. Your, name is S. A. White, is "it nott ·
A. Yes, sir.
Q. For whom do you workY
:
A. I work for the Western Union Telegrapp Company.
Q. And what work do you do Y
,
A. Line work; construction ; out~ide.
page 91 ~ Q. Were you in Emporia on ~ay 6th of last
year!
1
A. Yes, sir.
Q. Where were you around 4 :00 o'clock in Ithe afternoon 1!
A. I was walking south to Southampton St~eet on the pass
track.
Q. You were on the side track then, and ~alking towards
Southampton StreeU
1
·
A. That is correct.
:
Q. Southampton Street, as I understand, is: the next street
north of Virginia Avenue.? Is that righU !
A. I suppose it is.
.
Q. Well, what was the first you heai·d of any!train approaching from. the south Y
•
A. I heard a Diesel ·horn blow back over this side of the
river some place. The train was not in sight.
Q. And did you see the train approach Y /
1

1
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.A.. I saw the train approaching later, as I neared the crossing.
Q. .And had you gotten to Southampton Street at that time!
.A. No, sir, I had not reached Southampton Street at. the
time.
Q. .A.bout how far were you north of Southampton Street Y
A. I was walking about the tool houses there. There are
two or three tool houses· north of the crossing.
Q. About how far were you north of Southampton Street 1
A: Maybe between 20 and 40 feet.
Q. Did you see the train come over the bridge T
page 92 ~ A. Yes, sir.
Q. Where did you first see the automobile approaching the crossing!
A. I never did see the automobile until it was up on the
southbound track.
Q. It .was on the southbound track when you saw itt
A. Yes, sir.
·
Q. Was it running or had he stoppedt
A. He was moving.
Q. Have you any way of estimating the speed of the automobile when you saw it Y
A. Nothing but a guess.
Q. What would you guessY
.
.A.. I would ~ay 15 miles an hour. It could be more or less.
Q. And he was up on the southbound trackY
A. Yes, sir.
Q. And did you see the train hit the automobile Y.
A. Yes, sir~ I saw the train hit the automobile.
Q. Did you hear the bell on the Diesel ringing Y
A. I do not recall hearing the bell ring. No, sir.
Q. Were you paying any attention to the bell?
.
A. No, sir. After I saw the car come up on the track, I
was just walking along there not thinking of anything. I
saw the car come up on the southbound track, and it looked
as thoug·h there would be a collision. · It was a little exciting. I was watching the automobile, hoping that it would
stop.
page 93 ~- Q. Was there anything to obstruct the view of
the driver of that automobile towards the south,
in the direction the Diesel was coming Y
A. No, sir, there was nothing on the southbound track.
Q. Could you estimate what the speed of the Diesel was?
A. I would say between 30 and 40 miles an hour.
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Q. Well, what was standing on the southbourt.d track at the
time the accident occurred?
'
A. There was a steam engine standing at the water plug,
taking water, or getting ready to take water. 1I do not know
wl1ether he liad started taking water or not. ·
Q. Did he finish taking water after the accident occurred?
A. Yes, sir., he did.
,
Q. He was not moving at the time of the accident?
A. No, sir.
'
CROSS EXAMINATION.

,

By Mr. Old:
Q. You heard the train blow for the Lowground Crossing,
·
,or somewhere south of the river?
A. Yes, sir, some place before it came in sight.
.
Q. Do you know how far it is from Southampton Street to
'
the Corporate Limits to the south7
A. No, sir, I do not.
'
Q. Did you hear the locomotive whistle plainly Y
A. Yes, sir..
;
Q. You heard it very plainly Y
A. Yes, sir.
1

i

page 94 ·}

Mr. Townsend: He did not say j;hat he heard
it very plainly.
,
The Court: He asked him, Did he hear it v~ry plainly; and
he answered,. yes.

By Mr. Old:
Q. You did not hear the bell Y
A. No, sir, because I was not paying any attention to it.
Q. You were not paying any attention to. the locomotive
whistle, were you Y
A. No, sir, but I just happe:i;ied to hear the lbcomotive blow.
Q. You could hear the locomotive whistle better than you
:
could hear the bell?
A. Why~ certainly.
;
Q. You did not see the automobile until it pad reached the
southbound track?
A. That is right.
Q. Your vision with reference to the automobile, before it
reached that point, was obstructed?
A. Yes, sir, by the engine.
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Q. Where was the train when you first saw the automoWe!
·
A. It was approaching the crossing; pretty close; right
near the crossing.
· ·. Q•.. Youcould not estimate the distance!
A. No, sir, because I was watching the automobile.
Witness stood" aside.
page 95 ~-

W. W. BRYANT,
sworn for the defendant:

"!''

I

•

DIRECT EXAMINATION.
By Mr. Townsend:
Q. What is your occupation, Mr. Bryant!
A. Fireman, Atlantic Coast Line Railroad.
Q. Where were you on Map 6, 1944,Y
Witness: At what time?
Attorney: At 4:00 o'clock in the afternoon.
A. In Emporia, Virginia.
Q. What were you doingY
A. I was sitting in the cab; in the middle -seat.
Q. What kind of an engine were you running?
A. A· Diesel.
Q. And in what direction were you goingY
A. North.
Q. Was the bell on the Diesel ringing, or not Y
A. Yes., sir, it was.
Q. Where was it turned on 7
A. At the Lowgrounds Crossing.
.
Q. And when was it turned o:f.f f
A. After the accident. We stopped ·down at the tower and
Mr. Cole turned it off.
Q. Was it or not ringing continuously from the time it.was
turned on until it was cut off at the Southern OrossingY
A. Yes, sir, it was.
Q. Who was the engineer of your train?
A. Mr. J. R. Cole.
.
page 96 ~ Q. Where was he seated in the Diesel Y
A. On the right-hand side. of the cab.
Q. And where were you Y
·
A. I was in the middle.
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Q. What:was the :first that you saw of the a~tomobile th~t
was struck at the crossing¥
· ;
A. I noticed Mr. Drake, the engineer of the work extra,
standing in front of his engine, and then I n~ticed that he
ran back, and I leaned ·over to look out of the I windshield to
see what was wrong, and I saw the car on t1lie southbound
track; the front wheels were touching the northbound track.
Q. How far were you from the crossing ·thentl
A. Just about 10 or 15 feet.
·
Q. And what did you· do when you saw Mir. Drake jump
back!
. ·
!
A. I just leaned over to see what it was.
,
Q. And you saw this automobile on the southbound track!
A. Yes, sir.
Q. And what did you say f
A. When I jumped up and leaned over and !poked down on
it, I hollered, ''My God!''; and Mr. Cole, just ~bout the tun~
we hit the car, put the train in en1;ergency.
1
Q. Did you see any of the people in that automobile when
·
·
vou looked down on it T
"' A.· I saw the lady on the front seat. She was looking up
and had her mouth open as if. she was surp#sed to see us
there.
,
1

page 97}

CROSS EXAMINATION.

By Mr. Old:
Q. YOU say yon were sitting in the middle, Up in the front
of .the Diesel locomotive f
,.
I
A. Yes, sir.
Qi Who was to your right f
A. Mr. Cole, the engineer.
Q. And who was to your left f
A. The brakeman.
Q. Who was the brakeman°I
A. I think his name is John Coleman.
,
Q. Did the brakeman ever see this automobile f
A. Not unless he saw it at the same time I (saw it.
1

I

The Court: How would he know whethe:rl the brakeman
:
saw it or noU
Witness : I do not know whether he saw it or not.
.

I

I

1
By Mr. Old:.
Q. If he saw it~ he did not say anything ~bout it!

I

W. D... :Rook, Admr~.J. L. Rook, v. A~ C. L. R.R. Co.
W.

W.

77

Bry(J/fl,t.

A. Yes, sir.
By the Court:
.
Q. Who did you say the brakeman was 7.
A. John Coleman.
Q. Is he here f
A. Yes, sir.
By Mr. Old:
Q. You saw it just before the impact Y
.A. Yes, sir.
page 98 } Q. Mr. Drake has testified tpat this automobile
was proceeding towards this track at a very slow
speed, so slow that he thought it was going to stop. Why
couldn't you have seen that automobile?
.
A. I could not have seen it until it got on the crossing, because we are up about 15 feet, and the tree cuts off the view
of .the street.
Q. When he reached the right-of-way, you could have seen
him?
·
A. If he had come up 50 feet before we got there; I could
have seen him.
Q. You could have seen him 50 feet away from the track j
A. Yes, sir.
Q. And you did npt Y
A. No, sir, because we were about 25 feet from it at the
time I saw Mr. Drake.
Q. When you first saw it, you say his front wheels had
·
reached the northbound track Y
A. Yes, sir. I did not see it until I stood up.
Q. You did not see it from the time it came up the incline?
A. For 25 feet I could not see it.
Q. But he was moving 7
A. But he came up after we were almost on the crossing,
evidently.
Q. And you could not see him?
A. No, sir.
Q. He did not fly up, or like an apparition appage 99 } . pear there., did he?
.A. He must have.
Q. And you did not see him at all?
A. Not until I stood up.
Q. You said the front wheels were touching the northbound
tra9k at the time you first saw itY
A. Yes, sir.

I
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Q. And you did not see it during his travel up the incline
towards the southbound track and to the northbound track Y
A. No, sir, if he had been there I would have seen him.
Q. And you say be was not there 1
·
A. He was not there until I was within 25 feet of the crossing.
.
Q. Who blows the whistle Y
A. The engineer.
Q. Who turns on the bell Y
A. The engineer.
Q. Did you see him when he turned on the bell Y
A. Yes, sir, and it is the duty of the firem~n to see that
the bell is ringing.
·
Q. And you heard the bell 7
A. The engineer turned the bell on; and it was ringing.
Q. And you say that it is the fireman's duty to see that the
bell is ringing f
.
·
A. Yes, sir, if the engineer does not turn it on, the fireman
calls his attention to it; and I did not have to !call bis attention to it because be had turned it on.
page 100 r Q. And that is all you knowY
A. Yes, sir.
.
· Q. Do you know anything about the crossings in Emporia?
A. No, sir, I am not familiar with them.
:
Q. You are not familiar with the Virginia Avenue Crossing, the Southampton Street Crossing·, and i the Atlantic
Street CrossingY
~N~s~
.
Q. How long have you been traveling through Emporia Y
A. About a year and one-half.
Q. Is it the custom to drift through Emporia f
·A. Yes, sir., so you do not exceed 45 miles an hour.
Q. But usually you exceed that speed wheniyou reach the
Corporate Limitsf
.A. Sometimes ; not always.
Q. But you were at this timet
A. If Mr. Cole says so I guess we were.
:1

•

1

1

1

RE-DIRECT EXAMINATION.
By Mr. Townsend:
Q. Were you or not looking ahead as you approached the
i
crossing there Y
A. Yes, sir.
1
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Q. And you did not see the automobile until it was out. on
the southbound track Y
A. That is right.
Mr. Old: I think he said the northbound track.
Witness: A part of it was on the southbound track.
page 101 ~ By Mr. Old:
Q. And the front wheels were touching the
northbound track Y
.A.. Yes, sir.
Witness stood aside.

J. A. COLEMAN .(colored),
sworn for the defendant:
I'

DIRECT EXAMINATION.
,,
'

.

By Mr. Townsend:
Q. What position do you occupy!
A. Brakeman.
Q. For the Atlantic Coast Line Y
A. Yes, sir.
Q. Where were you on May 6, 1944 Y
.A.. In Emporia.
Q. Were you in an engine at that.time?
.A.. In the Diesel engine No. 414.
Q. Who was the engineer Y
.A.. Mr. Cole.
Q. And who was the :fireman?
A. Mr. Bryant.
Q. Where were you sitting?
.A.. On the left-hand side of the engine.
Q. ·Did you see an automobile approaching the crossing as
you went up to the crossing Y·
A. I did not.
Q. You did not see it Y
· A. No, sir.
page 102 ~ . Q. What was the ~rst you saw of the_ automobile Y ·
A. The first I heard of it was when Mr. Bryant jumped -q.p
and said, "My Lord!", and Mr. Cole put on the emergency.
Q. Did you see it then Y
A. I did not see· the automobile until the Diesel hit it.

l
I
I

i

I

I
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·

Q. Were you, keeping a lookout f
.A. I was watching for the board at the tiitje. But, if the
automobile had come up on the crossing arpund about 50
feet away, I would have seen it. But our view was cut off
from the crossing at the time by the front par~ of the Diesel.
The automobile came up under my view.
i
Q. And you did not see it until ¥r. Bry~nt said, "My
God!"!
A. Yes, sir.
.
Q. Did you stand up then Y
1
A. No, sir, I shut my eyes because I knew t~e Diesel would
hit the automobile.
·
Q. You shut your eyesf
A. Yes, sir., I did not want to see it. It was too late.
Q. How long have you been in the service. !of the Atlantie
Coast Line Y
i
A. Twenty-seven years.
Q. Have you ever been in court before Y
A. No, sir, I never have.
1

!

.

1

CROSS EXAMINATION.
By Mr. Old:
Q. You say you were looking at the board!
A. Yes, sir.
.
page 103 ~- Q. Is that your duty to look at /the board Y
A. Yes, sir.
.
,
Q. You were not keeping a lookout on the I left side· of Ute
locomotive at all f
!
A. Well, you cannot look out on the left side. I was looking forward.
:
Q. You were looking straight ahead of you~
A. Yes, sir.
Q. Well, now, in that cab, from the seat which you occupied,
you had the same vision to your left that Mr. Cole had to
I
his rightY
A. Yes, sir.
.
Q. Your relative positions in the locomothte are the same r
A. Yes, sir.
Q. And you did not see the automobile at all 1
A. I did not see it at all.
'
1

1

Witness stood aside.
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D. B. PACKARD,
sworn ·for the defendant:
DIRECT EXAMINATION.
By Mr. Townsend:
Q. Mr. Packard, you are a Civil Engineer, are you· noU
A. Yes., sir.
'·
Q~ Are you employed by the Atlantic Coast Line!
A. Yes., sir.
Q. How long have you been in the service f
A. 33 years.
.
.
page 104 ~ Q. Did you make a survey and plat of the crossing at Virginia .A.venue and the Atlantic Coast
Lin~ tracks in Emporia f
A. Yes., sir.
Q. (Handing witness plat) Is that the plaU
.A.. (Examining) That is the plat.•
Q. "\Vill you file it with the Reporter, please, and have .him
mark iU
A. Yes., sir.
Plat referred to accordingly filed marked Exhibit No. 4,
and is to be attached hereto.
Q. Now, Mr. Packard, I hand you anot~er plat which purports to be a profile plat of the elevation at the Virginia Avenue Crossing. Did you make that plat t
A. (Examining) Yes, sir.
Q. Will you please file that with the Reporter and have
him mark it?
A. Yes., sir.

Plat referred to accordingly :filed, marked Exhibit No. 5,
and is to be attached hereto.
Q. Mr. Packard, what is the elevation of the tracks of the
Atlantic Coast Line, the top of the rail, on Virginia Avenue
at the intersection with Halifax Streett
A. It is three and two-tenths feet higher.
Q. Now, Mr. Packard, taking this plat of the
page 105 ~ crossing here Exhibit No. 4, and taking this photog·raph, Exhibit No., 2, from what position was
photograph Exhibit No. 2 taken 7·
A. (Examining) Exhibit No. 2 was taken from the north

i
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side of Virginia Avenue about 100 feet west of the north'
bound main line.
Q. Now, take photograph Exhibit No. 3 and tell us from
what position that was taken?
·
A. That was taken just inside of the curb of Halifax Street,
about 68 feet north of the center line of Virginia Avenne,
and about 48 or 50 feet away from the northbound main line.
Q. Can you tell us approximately at what position photograph Exhibit No. 1 was taken?
A. I would' say it was taken from about the center of Virginia Avenue, or a little north of the center of Virginia Avenue, looking south.
Q. Does your plat show the dwelling house, :what is called
the Seaborn house, on the south side of Virginia Avenue,
A~ I do not know it by that name, but it shdws a dwelling
house, the one that is nearest the track there. ,
Q. Does it show the trunks of the trees thereY
A. Yes., sir.
Q. There is a privet hedge shown in the photograph there,.
running along Virginia Avenue, and then it turns and follows the direction of the railroad south. About how far is
that privet hedge from the center of the north~ound track?
A. If the hedge is on the right~of-way line, it
page 106 ~ would be 40 feet from the track. ,
Q. What is the width of your rjght-of-way·t
A. 40 feet from the center line of the northbound main
line on each side of that track.
Q. So the center line of the northbound m~in line is tbe
center line of the right-of-way!
A. That is rig·ht.
Q. How far is it from the west rail of the northbound or
second track to the privet hedge?
A. That would be 37 feet 8 inches, approximately.
Q. And the right-of-way is 40 feet wide on each side of
the center line of the northbound track T
A. Yes, sir.
Q. So that the hedge shown in that photograph would be.
37 feet 8 inches from the west rail of the ndrthbound main
line,
A. That is right.
Q. You have a street light marked on your plat there-a
post with a light on it. How far is .that from the center l)f
the northbound ·main line t
A. 68 feet.
Q. It has been testified that an automobile stopped on
1

1
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Halifax Street at a point marked on the photograph Exhibit
".N"o. 3 "'by an ink spot. How far would that be from the west
rail OI the northbound track 7
·
A. Approximately 371h feet.
Q.. From your knowledge of. the situation there
page 107} at Virginia Avenue, with 'the two standpipes on
.
the north and south lines approximately.140 .feet
north of the crossing and the fact that there is a spur track
there on the east1 side, would it be practicable to install an
ordinary contact gong or light at·Virginia Avenue¥
A. No, sir.
Q. I suppose that you mean that the standing of the tr:aine:
t4ere would contact the gong f
A. The standing of the trains there .or the pushing· of
trains ·along there would cause the gong to ring continuously.
Q. And that, of course, would be a bad thing, to haye it
ring continuously f
Mr. Turner: We object.
The Court: The objection is sustained.
By Mr. Townsend:
Q. Well, why would it be so Y .
A. At the low, grade crossings the circuits are set UJ> a.nd
the gongs commence to ring when the trains are withm ap-.
proximately 125 feet on either side of the crossing; and, if
you put a gong there at Virginia Avenue, every train that
came in and stopped at the station, or stopped at the water
column, or did any switching there., would cause the .gon!>; to
ring continuously, warning that the crossing was supposed to
be· blocked.
Q. And the crossing would riot be blocked f
A. That is right.
page 108 ~

CROSS EXAMINATION.

By Mr. Old:
Q. Mr. Packard, it would be entirely practicable to mniI\tain a flagman there, would it not Y
A. Yes, sir.
Q. And what about electric light signals there?
A. They could be installed with a push-button control.
Q. The only way they could be handled would be by a flagman or a person there?

I
II

I
I
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A. You -would have to have a tower with ~ flagman in it,
so that when trains are waiting there or standing at the
station the. signals would not be operated. It is equivalent
to a flagman.
,
Q. It would be entirely practicable to work ;an electric signal in that-manner, would it not1
:
A. Yes, sir.
Q. What is the elevation as you approac~ this Virginia
A.venue- Crossing from the west Y
i
A. The center of the paving at the intersection -of Virginia
Avenue and Halifax Street is three and two-tenths feet below
the top of the rail at the crossing.
Q. At this point at the end of the hedge, w];iat is the elev~,
tion Y
A. That would be in- the neighborhood of two. and one-half
feet, but the grade starts back of that point.
Q. And you approach the crossing at an inplineY
A. Yes, sir.
page 109 } Q. Did you examine the location between Virginia .Avenue and Southampton Streett
I

'

Witness: In what respect?
;
Attorney: As to any buildings there, or anything on the
railroad right..of..way.
i

A. There are two tool houses there; and there is a wat.ch·
:
Q. To. the south of Southampton Street
have only a
watchman's tower on the right-of-way t
.
·
A. That is my recollection.
Q. And do you have anything on the rigl1t-of-way to the
west of the track!
;
A. No, sir.
.
Q. Is there anything that would obstruct the vision, in so
far as Southampton Street is concerned, equal to the obstruction of these trees as you approach Virgi~ia Avenu~ from
the westY
·
·
,
A. Only there is a furniture store at the iiltersection. That
has some effect on it.
i
Q. How far is the furniture store from tile right-of-way t
A. I sliould say it is 25 feet, possibly.
!
Q. That furniture store is much further from the main. line
track than the obstruction by the trees 7
·
A. Yes, sir.
Q. And the vision ·approaching the So*hampton Street

man 's house there.

you
1
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Crossing is greater to the south than the vision on Virginia
Avenue to the west? Is that true?
page 110} A. No, sir. The vision from the west at the
Virginia Avenue Crossing is partially obstrurted
for a short space.
Q. It has been testified that it is a lfl)ace of 30 feeU
A. I do not know how much, but there is some space tl1er.e·
where it is obstructed. And at Southampton Street it is
totally obstructed until you get past that etore.
Q. And the store is further away f
A. I expect that store is 75 feet away, and the nearest
trees are probably 50 feet away.
RE-DIRECT EXAMINATION,

By Mr. Townsend:
Q. You mean the trees in the l?ack of the lot at the Virginia
Avenue Crossing Y
A. Yes, sir, the first tree.
Q. What is the real obstruction there?
A. There is no obstruction uritil you get to that space of
30 feet. You go by the house and you can see, and then further on there is a partial obstruction.
Q. Those trees are in the back of the Jot 7
A. The mimosa tree is in the front, and then back of the
residence there are two big elms, and back a little further
there is a small elm, and then there is a pear tree.
Q. The obstruction is the trunks of the trees?
A. There is a slight obstruction by the trunks of the trees,
but the little trees with the limbs on them make a partial obstruction. And the pear tree is on the outside.
page Ill } Q. The mimosa is in the corner of the hedge Y
A. Yes, sir.
·
Q. And that is no obstruction Y
A. I do not think so.
Witness stood aside.

)
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W. W. ROBERTSON;
sworn for the· def endaut:
DIRECT EXAMINATION.
By Mr. Eanes:
Q. Mr. Robertson, state -the official positio}\, if any, that
you hold in the Town of Emporia, Virginia Y
A. Town Clerk.
· Q. Has the town any ordinance against traii:;ts blowing the
whistle within the Corporate Limits of the Town of Emporia Y
A. I think so (referring to bQok).
Q. Will you read it?
Mr. Turner: And state the time when that ordinance was
adopted.
·
A. (Reading) "Be it ordained by the Town, Council of the
Town of Emporia that Section 52 of Chapter ]O, General Qr;..
dinances of the Town, prohibiting the sounding ·of any locomotive whistle in the Corporate Limits of the Town, be
amended and· re-ordained so as to read as follows :
Section 52. It shall not be lawful for any, railroad company, by its agent or agents, to sound any locdmotive whistle
at any place within the Corporate Limits of th~ Town, except,
however, that when it shall be necessary to send
page 112 } out any portion of a train crew to ~nter the front
or the rear of the· train to guard against a collision, th(m the locomotive whistle may be sounded to recall
such members of the train crew; _and, when locomotive signals
are necessarv to call attention to a section or sections of a
train following and to answer the same, such signals may be
sounded by the locomotive whistle.
Any railroad company which shall violate the ordinance
or cause it to be done shall be fined not less than $2.50 -nor
more than $5.00 for any such offense.''
By Mr. Eanes:
Q. Was that ordinance adopted before May 1, 1944; if so,
was it in effect during the entire month of May, 1944 !
A. It was.
Q. Mr. Robertson, look on the front of the book and give
us the date when that Code was compiled?
.A. April 5, 1940.
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Q. lias the Town of Emporia -an ordinance with reference
to the speed of railroad trains going through the Town 'Of

Emporia?
..
.
·
.A. It has.
Q. Will you state it or read it!
. A. It is dated May 3, 1940. (Reading)· ''Moved and carried that all trains be allowed a maximum speed of 45 miles
per hour through the Town of Emporia.''
Q. Was that in force· prior to May, 1944; if so, was it in
force during the entire month of May, 1944 f
page 113 } A. It was.
Q. Is it in force todayY
A. It is.
CROSS EXAMINATION.

By Mr. Turner:
Q. Mr. Robertson, that ordinance with reference to the
maximum speed of trains through Emporia, on ·May 3, 1940,
does your record show who proposed that ordinance Y.
A. No, sir, nor who made the motion., or seconded it.
Q. All·your record shows is that it was moved and carried?
A. Yes, sir.
Q. Does your record show how that matter came to be
brought to the attention of the Council Y
A. No, sir.
Q. You did not have any petition about th~t?
A. Not on the record.
Q. Have you got oneMr. Eanes: I object.
The Court: The objection is sustained.

By Mr. Turner:
Q. I notice that your ordinance says here that it shall not
be lawful to sound the whistle of a locomotive, except to-sum~
mon the train crew, or something of that kind. Do you know
whether that ordinance has ever been contested in, the court
at all Y
·
Mr. Eanes: I object.
The Court: The objection is sustained.
page 114 } By Mr. Turner:
,
·
Q. Do you think, Mr. Robertson, that the 'rown
of Emporia intended to enact an ordinance-
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Mr. T~wnsend: Objection.
The .Court: The objection is sustained.
Mr: Townsend: The ordinance speaks for itself.
Mr. Turner : That is all.
Witness stood aside.

M. L.CREWE,
sworn for the defendant:
DIRECT EXAMINATION.

By Mr. Townsend:
Q. Your name is M. L. Crewe Y
A. Yes, sir.
Q. What position do you occupy, Mr. Crewe?
A. Section Foreman.
Q. Were you Section Foreman on the 6th of May, 1944¥
A. Yes, sir.
- Q. Where were you sta:tionedT
A~. ~t Emporia, Virginia.
Q~ How long have you been Section Foreman t
A. 22 years.
Q. How long have you been in Emporia Y
A. A little over three years.
!'

By the Court :
Q. With what companyf
A. The Atlantic Coast Line.
page 115

~

By Mr. Townsend:
Q. Are you familiar with the Virg·inia Avenue

Crossing?
A. Yes, sir.
. Q. I hand you, Mr. C1·ewe~ photog·raphs, Exhibits Nos. l, 2,
and 3, and ask you if they are correct representations of the
conditions at the Virginia Avenue Crossing!
.A. (Examining) Yes, sir, they .are.
Q. Was the condition the same when those photographs
were taken as it was on May 6, 1944 T
.A. "'With the exception of the train that is on the track, as
shown·in the photograph. It was not there at the time of the
accident. The ci-:ossing is the same.
Q. Now, Mr. Crewe, as you approach the crossing of Vir-
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ginia Avenue from the west, when you get by the Seaborn
house, is there any obstruction to your view of the track to
the southY
·
.A. Not for about 40 feet.
Q. Well, when you have travelled 40 feet, is there any obstruction or partial obstruction to the viewf
.A. There 1s a partial obstruction.
Q.. What is that obstruction caused byY
.A. The trees in the back of the lot-small trees.
Q. You mean the trees in the back of the lot as shown on
photograph Exhibit No. 2 (indicating) f
A.- (Examining photograph) Yes, sir.
By Juror:
Q. Let me see those pictures Y
page 116 }

(Photographs handed to juror)

Q. May I ask if~ at the time of the accident, the hedge· was
as low as it is in this picture Y,
A. I do· not know about the picture.
Q. OJ?. what date were those pictures made?
4. I do not know that.
Q. Were they made before the accident or after the accident!
A. I do not know anything about the pictures.

Mr. Turner: We will admit that they were taken after the
accident.
Mr. Townsend: I have the date somewhere in my file when
the photographs were taken.
Witness: I presume they were taken after the accident.
The Court: If you have a record of it, see whether or not
you can stipulate that. The only way you can prove the date
is by the person who took the pictures.
By Mr. Townsend:
_
Q. Mr. Crewe, did I understand that the conditions shown
in the photographs here are the same as those shown at the
scene of the accident!
A. Yes, sir.
By the Court:
Q. The juror asked if the hedge was as low at the time o(
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the accident as it is shown in that photograph?
A. So far as I know, it is. The hedge is the
same.
Q. The hedge is the same in the picture as it was on· the
p.ate of the accidenU .
·
A. So far as I know, there has been no change. Those pie..
tures are the same.
page 117 }

Bv Mr. Townsend:
..Q. Did you make your investigation shortly after the accident!
A. It was made on the Monday following·, and the accident
·
was on a Saturday afternoon.
Q. And the conditions shown in this photograph are the
same as they were when you made your investigation on the
·
Monday after the accident 1
A. Yes, sir.
Q. And you have been here three years T
A. Yes, sir.
Q. Has there been any change, so far as· you know, in the
height of that hedge since you have been hi Emporia Y
A. Well, the hedge is trimmed, I reckon, every year.
Q. Is it cut down to the roots Y
A. No, sir, just the runners that come up each year. I
imagine it is trimmed once a year.
Q. You do not know how often it is trimmed T
A. No, sir.
Q. But, so far as you know~ there has been no material
change in the height of the hedge?
A. No, sir, but I reckon it is trimmed every
page 118 } year. That is, the new growth is cut back.
Q. Since you have been in Emporia, has the
height of the hedge obstructed the view of a person· approaching the crossing, looking south.
Witness: In an automobile or walking?
Attorney: Yes, sir.
A.. No, sir, not either one.
Q. And that has been so for the past three years?
A. Yes, sir.
.
Q. Y. ou say the view is obstructed partially by the trees
in the back vard of the lot for a distance of' 30 feet after
you p·ass the ··house and have gone 40 feet f
·
A. Yes, sir.

W. D.Rook; Admr. J. L.Rook~ v.A. C. L. R.R. Co.

91

M~ L, Grewe.
Q. Now, the mimosa tree, shown in photograph, Exhibit
No. 3, as being in the corner of the hedge., are the limbs of
that low enough to obstruct the view of a train by any person approaching the crossing from the west· and looking
south!
.A. No, sir, it is seven or eight feet from. the ground to .the
:first branches.
, ··
Q. .And you made an investigation on the Monday following the accident Y
.A.. Yes, sir.
Q. And you made the measurements there as to the view Y
A. Yes, sir.
Q. Do you know what Mr. Rook's occupation wast
A. No, sir, I do not. He drove a school .bus,
.
page 119 } but I do not know. his occupation. .
· Q. How do you know he drove a school bust
A. Because his bus was parked there on Halifax Street
parallel with the railroad practically every day.
·
· Q. How do you know it was his bus Y
A. It had his name on the door.
Q. Were there any cars on the southbound .track of the
railroad south of the crossing when you got to the scene of
the accidenU
.A.. No, sir.
Q. When did you get there?
A. I reckon it was 10 or 15 minutes after the accident.
Q. Was the view south in any way blocked or closed Y
A. No, sir.
Q. How tall is that hedge that is in the corner .of the lot
thereY
A. It is around three feet.
Q. What is the relative position of the roadbed of the railroad and Virginia Avenue at the intersection with Halifax
1
Street?
'
A. The roadbed of the railroad is higher than the street.:
Q. About how far from the ground is the head of a man sit·
·
ting in an automobile?
A. About four.and one-half feet.
CROSS EXAMINATION.
By Mr. Old:
.
Q. Mr. Crewe, you say that, after passing this
page 120 ~ house (indicating on photograph), to the west of
the crossing, on Virginia Avenue, for a space of
40 feet you can see Y
·
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.A. Y ess. sir.
.
Q. And that then the view is obscured by certain growth-on
the west of theright-:of-wayY
4. It is partially obstructed, by the small ti·ees in the back
of the lot.
Q. It is: obstructed by. those trees here (indicating on photograph) Y
A. Yes, sir.
Q. P~int it out to the jury.

(Witness did as requested)

Q. And you say that is a partial obstruction!
A. ·Yes, sir.
Q. Could anybody see through there!
.
A. Yesi sir., you can see through the limbs and through the
· leaves. It is not totally obstructed.
By Mr. Townsend:
.
Q. Would it obstruct the view of the whole of the train f
A. No; sir.
By Mr. Old:
Q. What part of the train would it obstruct the view oft
A. You could see the train through the leaves of the trees ..
Q. Does it. obstruct the view of the trackY
A. Not totally. You can see through there. It is not
totally obstructed.
Q. That growth shown on this picture is a
page 121 ~ pretty heavy growth t
·
A. No, sir.
Q. It is bushes, isn't iU
A. No, sir, it is small trees.
By the ·court:
Q. Mr. Crewe, if an automobile were to stop 15 feet from
the western edge of the southbound track and a person sitting
in the automobile were to look to the south, would there be
anything there to obstruct the view of an approaching train T
A. No, sir.
Bv Mr Old:
"Q. If he stopped at the hedge, would there be an17thing to
obstruct the view t
· .
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A. No, sir.
Q. Why notY
A. He could see by, there.
Q. If the front wheels were here (indicating on photo·
graph) would there be anything to obstruct the viewY
A. No,..sir. At the corner of the hedge you can see the track
by the side of those small trees.
Q. How far down there could you see Y
A. You can see practically to the river; 700 feet.
Q. But, if the train had not reached the river, you could
not see it!
.A. No, sir.
Q. If he stopped with the front of the car at
page 122 } the hedge, he could not see a train unless it was
,
this side of the river 1 .
A. He could see it to the river.
Q. But he could not see beyond the river Y
A. I do not know that.
_
Q. If the train was on the other side of the rivet, could he
see it?
·
A-. Probably he could.
Q. How could he Y
A. Right through here (indicating on photograph) he .could
see at least to the river.
·
Q. But he could not see beyond the riverf
A. l wouJd not say that he could or could not.
· Q. You would not say that Y
A. No, sir, because I haven't looked to see.
·witness stood aside.
1\fr. Townsend: The defendant rests, if yoJir Honor please.
The Court: Is there any rebuttal?
Mr. Old: We rest.
The Court: Something was said this morning about a mo·
Mr. Old: I think there should be a view.
The Court : Do both sides desire that Y
Mr. Townsend: Yes, sir.
The Court: I think now i~ a ~ood time for that.
Mr. Turner: Do either of you gentlemen know
page 123 } whether there has been any chan~e in the conditions, except as to the leaves on the trees?

tion for a view.
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Mr. Townsend: The condition is .the saxne. Those photog-raphs were taken in August, 1944. .
Mr. Turner·: .And except for the leaves on the trees there
has been no change t Now th~ leaves are off the trees.
Mr. Townsnd: Yes, sir. And the leaves were on the trees
at the_ time the photographs were taken.
The Court: Gentlemen of the .jury, a motion has been made
and both sides have requested that you all go there and view
the crossing. You will go there in the custody of tJie Sheriff.
Do not discuss the case with any one, or permit any one to
discuss it with you in your absence. You will go there and
look at the situution and come back into court.
Is the instruction of tJ;ie Court to the jury satisfactory to
counsel for both sides Y
Mr. Turner: Yes, sir.
Mr. Townsend: Yes, sir.
Note: At this. point the jury retired to view the scene of
the accident, an<:!. subsequently returned to the courtroom.
page 124

r

I

(Out of the hear~ng of the jury.)

Mr. Townsend: If your Honor please, the defendant moves
the Court to strike the plaintiff's evidence, for the reason
that no negligence on the part of the railroad company i~
shown by the evidence; that the sole proximate cause of the
death of plaintiff's decedent was the negligence of the driver
of the automobilt:. in going on the track from a place of safety
immediately in front of the oncoming locomotive; that the
crossing was not obstructed, as shown by the photographs
and plat, and that, therefore, there was no duty· on the part
of the railr1ad company to protect the crossing by watchmen.
:rntes. or otherwise; and the evidence shows that the defendant gave ample atid adequate warning of the approach of
1-he train by ringing· the bell of the Diesel engine, and that
there is no evidence to the effect that said bell was not ringj n~: and that, even if the railroad company was guilty of anv
or all of the acts of negligence charg-ed against it, Rueb negli..:
p:Pnre was not a proximate or contributing- cause of the death
of nlaintiff's decedent. but the sole proximate cause of said
nceident was the ne~ligence of the driver of the automohilP
in ~·oinQ; unon th~ track in front of the train: and becam~e the
flV;ilPnce in the case shows that the autoniobile stooped at a
point at which there was a clear view to the south and the·

',,
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driver of the. car looked both ways, and. if he did
page 125 } so look he was obliged to have seen the oncoming
train. ·
The Court: The motion is overruled.
Mr. Townsend: Exception.
Note: At this point the jury returned into the -courtroom,
and were adjourned until tomorrow afternoon at· 2 o'clock~
And subsequently the Court, without the jury, adjourned

to mee~ tomorrow morning at 10 o'clock.

January 12, 1945, 10 A. M.
The Court, without the jury, reconvened, pursuant to ad.;
journment.
page 126 }

Mr. Townsend: The defendant objects and ex- .
cepts to the giving of Instruction No. 1 for the reason that the facts in this case present no jury issue. The un- .
contradicted evidence is that the driver of the automobile
stopped before going on the crossing and looked. to the south.
the direction from which the train which struck· the automobile was coming, and if he looked he is charged with what he·
could have seen by looking, and the uncontradicted evidence.·
is that the train was in plain view from the position in which
the automobile stopped; therefore, his negligence in not see..:
ing the train or in trying to beat the train acro~s the track
was· the sole pr6ximate cause of the death of his son.
The defendant objects and excepts to the giving of Instruction No. 2 for the same reasons as to the giving of Instruction No. 1, and for the further reason that the physical facts
show that the hedge, which the witness Clarence Clements
said obstructed the view at the time of the accident, had not
been cut down and that it had simply been trimmed, and that
the view had not been changed since the accident occurred.
The defendant objects and excepts to tl).e giving of Instruction.No. 3 because there is no question of imputed negligence
in this case, because· the sole proximate cause of
page 127 ~ the accident was the negligence of the -father of
·
the deceased. in driving upon the track immediat~ly_ in front of the oncoming train.
, . .
The defendant objects and excepts to the giving of Instruc-
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tion No. 4 because there ·is no evidence of any negligence on
the part of the railroad company which contributed to the
death of the plaintiff's decedent, and because there is no evidence that the defendant failed to give timely and adequate
warning of the approach of the train, the evidence on the contrary being that the bell on the defendant's engi.ne was ringing- and that it was timely and adequate warning to any one
who was attentive.
·
The defendant objects and excepts to the giving of Instruction No. 5 because there is no evidence in this case upon
which a verdict for the plaintiff can be sustained.
The def.endant objects and excepts to the action of the
Court in amending Instruction D by inserting the word '' statutory" between the word "no" and the word "duty'', for
the reason that there is no duty at common law to protect a
crossing that is not shown by the evidence to be unusually
dangerous. And the evidence shows by the plaintiff's own
testimony that the Virginia Avenue Crossing was
page 128 } not unusually dangerous.

The defendant objects and excepts to the action of the
Court in amending Instruction . E offered by the defendant by inserting the word "unusually" between the word
''a'' and the word '~dangerous'', and by inserting the words
''as a matter of law" in parentheses, and "of itself'' between
the word "negligence'' and the word 'on", for the reason
that the instruction as offered stated the applicable law correctly.
The defendant objects and excepts to the action of t11e
Court in refusing Instruction B, because the facts are correctly set forth in the instruction, and the evidence that certain witnesses did not hear the bell of the Diesel engine is
entirely negative and is entirely insufficient to warrant the
conclusion that the ringing of the Diesel engine bell did not
give adequate warning of the approaching train.
~

At :?. P,. M. the jury returned into the courtroom.
and, after receiving the instructions of the Coul't
and Ji.earing argument by counsel, retired to consider of their
verdict and subsequently returned the following:
page 129

"We the jury, upon the issue joined, find for the plaintiff
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W:alter D. Rook.
Walter D. Rook administrator of the estate of Johnnie Lee
Rook, deceased, and fix his damages at $5,ooo.''
The Court: Now, there is one other thing, gentlemen: Do
you want to sµb.nit to the jury the matter of the allocation of
the award? ·
Mr. Turner: Yes, sir. Call Walter D. Rook.
The Court: Gentlemen of the jury, the jury having found
for the plab1tiff, it is now your duty to say to whom the recovery shal] go. You will hear evidence on that point.
WALTER D. ROOK
recalled by ·the plaintiff:
By Mr. Turner:
Q. Walter, you are the administrator of your brother's es-tatef
A. Yes, sir.
Q. Your father and mother are both dead Y
A. Yes, sir.
Q. How many brothers and sisters have you Y
.
A. Two sisters ·and two brothers ; five of us in
page 130 ~ all.
·
.
Q. Name them, beginning with the oldest, and
give their ages.
A. Mrs. Ida Mae Taylor, age 28; and myself, Walter D.
Rook, age 23 ; and Wilbur Clarence Rook, age 21; and Annie
Mae Rook, age 18; and Raymond Harding Rook, ·age 13.
Q. You haven't got any brothers or sisters who are dead.
•
leaving children Y
.A. No, sir.
'

•·1

I

Mr. Turner: That is all.
The Court : Any questions, gentlemen f
Mr. Townsend: No, sir.
The Court: Gentlemen of the jury, the .-law is that, tber~
bein~ no father or mother living, the award shall be divided
in thfa case between the brothe-rs and sisters of the deceased,
in ~mch proportions as vou, the jury, may ascertain and direCli-. You have the rhrht to give aJl of it to one of them, or
tn cliviiJP. it equallv. or' to make such clisposition of it among
the brothers and sisters as you shall ascertain. So I ask you
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Walter D. Rook.
to go to your room an<l. render a. ve~dict in what proportioD;s
you desire it distributed.
Mr. Turner: I will say to the jury that it is the wish and
desire of the brothers and sisters that there sh~ll be an equal
distribution of the award among the brothers and sisters of
the deceased; that is, that each one shall take an equal proportion.
page 131 ~

The jury thereupon retired but returned for
further information, and the following occurred:

The Court : Let Walter D. Rook come back to the witness
stand.
WALTER D. ROOK
again recalled :
Bv the Court:
..Q. One of the jurors wants .to know how many of these
'brothers and sisters are married?
A. Only one.
· Q. And that i~ your oldest sisterT
A. That is right.
The Court: Are ther~ any other questions, gentlemen of
the_jury?
The. Foreman: No, sir.·

TherelipoD the jury retired and subsequently returned the
following ve~dict:
"We, the jury, direct that the recovery of $5,000 above be
apportioned between the five surviving brothers and sisters
of the deceased.''

page 132

.

~

Mr. Townsend: May it please the Court, the
defendant moves the Court to- set aside the verdict and enter judgment for the :defe;ndant, because the ver.:.
diet is contrary to the evidence and without evidence to- support it, and is plainly wrong·, .and because no negligence on
f.he part of.. the defendant·has been shown, and because it haR
been shown conclusively that the sole proximate cause of the
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accident was the. negligence of John J. Rook in going upon
the track immediately in front of the oncoming train.
Teste: This 19th day of March, 1945.

J. J. TEMPLE, Judge.
I, J .. S. Wrenn, clerk of the circuit court of
Greensville County, Virginia, do certify that the
foregoing is a tme transcript of the record in the case of
Walter D: Rook, administrator of the estate of Johnnie Lee
Rook, deceased, v. Atlantic Coast Line Railroad Company,
lately pending in said court. I further certify that the same
was not made up and completed and delivered until the defendant had recejved ·due notice thereof and of the intention
of the plaintiff to apply to the Supreme Court of Appeals of
Virginia for a writ of error to the judgment therein.
page 133 }

J. SOL WRENN, Clerk.
A. Copy-Teste:
M. B. WATTS, C. C.
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