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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 3050

CITY OF NORFOLK, A MUNICIPAL COR,PORATION,
Appellant,

versus
PERCY S. STEPHENSON, ELIZABETH M. STEPHENSON AND A. BROOKE TAYLOR, Appellees.

PETITION FOR AN APPEAL.

To the Honorable Justices of the Supreme Court of Appeals,
. of Virginia:
:
· Your petitioner, the City-·of Norfolk, a municipal corpora-:
tion of the State of Virgima, respectfully represents that it is.
aggrieved by a :final decree of the Circuit Court of the City of
Norfolk entered on the 26th day of April, 1945~ in a certain
chancery cause wherein it was defendant and Mary W. Carter,
Thomas H. Willcox, Claiborne Willcox, Edwarcl R. ·wmcox,
Virginia C. Willcox, Percy S. Stephenson, Elizabeth M.
Stephenson and A. Brooke Taylor were complainants. A
2• transcript of the •record in said cause is :filed herewith
as a part hereof. It will be noted that the transcript
styles the cause as "Mary W. Carter, et al., v. City of Norfolk''. In view of the decree of May 5, 1945, hereinafter ref erred to, dismissing the bill of complaint as to Mary W.
Carter, Thomas H. Willcox~ Claiborne Willcox, Edward R~
Willcox and Virginia C. Willcox, counsel has styled the cans~
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in this petition as being against Percy S. Stephenson, Elizabeth M. Stephenson and A. Brooke Taylor.
The purpose of this suit was to have the Court decree that
certain City taxes, aggregating the approximate sum of ],our
Thousand Dollars ($4,000.00), assessed, returned delinquent
and unpaid on certain _parcels of real estate in tbe City of
Norfolk owned by complainants, were invalid and not liens
on said real estate because s~id-real estate was owned by several persons and was assessed with said taxes. in,. the name
of only one of said owners, with the words '' et als. '' added
thereto.
MATERIAL PROCEEDINGS IN LOWER COURT.
Mary W. Carter and others filed their bill in the Circuit
Court o:( the City of Norfolk against the City of N01·folk, al~
leging that thev owned, as tenants in common, certain real
estate in the City of Norfolk, that taxes thereon were delinquent and unpaid for the years 1932 to 1945, both inclu~
sive, that said real estate was listed and assessed with City
taxes and City taxes were returned delinquent thereon in
the name of only one of the owners, with the words '' et
3* als." added, •and not in the names of all of the owners,
and that by reason thereof said assessments were in'7alid and said h~.xes so returned delinquent did not r.onstitute
liens on said real estate.
The City of Norfolk :filed its answer admitting- that said
real estate was owned and assessed as a1leged, but claimed
that said assessments were not calculated to mislead anyone,
that the complainants bad not been misled thereby, that they
knew said real estate was so assessed.. and that said assessi;nents were valid and said delinquent taxes so assessed were
valid liens against said real estate. A s_tipulation was :filed
showing the ownership of the real estate, and the cause was
beard on the bill. stirmlation and answer. By decree entered
April 26. 1945, the Court held thRt said taxes were invalid
~nd not liens on said real estate (R.. n. 7).
Later.. Mary W. Carter, Thomas _H. Willcox, Claiborne Will~
cox, Edward R. Willcox and Virgfoia C. Willcox, five of the
~omplainants, owning toi2·etber an 1Jndivided one-half interest
in said real estate, filed their petition in tl1e cause. advising
lbe Court that tbev desired the Hen of said taxes to remain
effective as to their joint one-half interest in the property,
and according·lv the Court entered a decree on May 5. 1945,
vacating so much of the decree of April 26: 1945, as adjudged
the taxes invalid as to said one-half interest, and dismissed
the bill as to them, without impairing or affecting in any way
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the rights of the other tenants in common of said property
(R., p. 13).
By reason of the above decree of May 5., 1945, the issue in
this case is confined to the taxes assessed against the joint
undivided one-half interest in said property of said Percy
4• S. Stephenson, •Jl:Elizabeth M. Stephenson and A. Brooke
Taylor, and consequently, as set out above, counsel has
accordingly eliminated the names of the other complainants
from the caption of this cause and styles the same as being
against said Percy S. Stephenson, Elizabeth M:•. Stephenson
and A. Brooke Taylor.
ERRORS ASSIGNED AND QUESTIONS INVOLVED IN
THE APPEAL.
1. That the Lower Court erred in its decree in adjudging
said assessments and taxes invalid.
2. That the Lower Court erred in its decree in not adjudging th1J,t said assessments and taxes were valid in any event
as to the interests of Percy S. Stephenson, A. Gordon Stephenson and Elizabeth M. Stephenson in said property for the
respective years in which it was assessed in their names.
3. That while the Lower Court did not err in failing to give
consideration to Chapter 76 of the Acts of the Assembly of
Virginia, Extra Session 1945, validating such assessments,
because said Act did not become effective until August 15,
1945, yet, by said Act said assessments have been validated.

STATEMENT OF FACTS.
There is no dispute as to the facts in this cause., which are
briefly as follows :
The record title to the property in question formerly stood
in the name of Thomas H. Willcox, Sr. By deed dated in·
_5• 1922 and ""recorded in 1927, after his death, he conveyed
to Percy S. Stephenson, A. Brooke Taylor and A. Gordon
Stephenson each an undivided one-twelfth interest therein,
and to H. B. Goodridge an undivided three-twelfths interest
therein, constituting together an undivided one-half interest
therein. By his will probated in 19261 the remaining undivided one-half interest passed to Mary W. Carter, Thomas H.
Willcox, Jr., Claiborne Willcox, C. Ambler Willcox~ Edward
R. Willcox and Charles S. ·wmcox, his six children.
By deed recorded in 1935., the interest of Charles S. Willcox
was conveyed to Virginia C. Willcox.
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By deed recorded in 1939, H. B. Goodridge conveyed his
interest therein to said Percy S. Stephenson, A. Brooke Tay'or and A. Gordon Stephenson.
·
· By deed recorded in 1941, C. Ambler Willcox conveyed bis
interest therein to. Mary W. Carter.
By will of A. Gordon Stephenson,· probated in 1943, his
inter.est passed to Elizabeth M. Stephenson.
The property was assessed with taxes as follows :
(a) For the years i928 to 1939, both inclusive, ~n the name
of '' Percy S. Stephenson, et als.'' Taxes were paid on the
same so assessed for the years 1928 to 1931, both inclusive,
and are delinquent and unpaid in said name from 1932 to 1939,
both inclusive.
(b) For tl1e years 1940 to 1943, both inclusive, after the
recordation of the deed from H. B. Goodridge aforesai~ in
the name of '' A. Gordon Stephenson, et als.' ', and are de·
linquent and unpaid in said name for said years.
6*
*(c) For the years 1944 to 1945, both inclusiv~, after
the probate of the will of A. Gordon Stephenson, in the
name of ''Elizabeth M. Stephenson, et als.' ', and are delinquent and unpaid in said name for said years.
The property was properly described on the Land Books,
the taxes levied and returned delinquent against the same
were properly computed and have not been paid, the assessments and delinquencies in question are the only assessments
and delinquencies against said property for the years in question, and the property has not been conveyed to any purchaser under the delinquent tax laws.
Said owners· were fully aware as to how said property was
assessed, were in no way misled thereby, and said assessments
did not mislead· anyone else. They make no claim that said
assessments operated to the prejudice of their rights.
ARGUMENT.
First As.si,gmn.ent of Error.

In the case of Albemarle CowntJJ v. Massey, 1944., 183 Va.
310, the property was conveyed in 1886 to Charles W. Massey,
William L. Massey, James T. Massey and John W. Massey,
fiointly. From 1887 to 1906 the property was assessed to
"Charles W~ Massey", one of the joint owners, with no "et
als." added. Later it was assessed in the name of '' Chas.
Massie Heirs'' ~nd was returned delinquent in the name of
I' Charley Massey Est.'' and sold to the Commonwealth in
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the name of '' Chas. Massie Est.''. In the instant case, upon
the recordation of the various deeds and the probate of
7* the *will of A. Gordon Stephenson covering certain undivided interests in said property, the Commissioner of
the Revenue, owing·to the limited space provided on the Land
Books for the riame of the owner of property, listed the same
in the name of one of the o\vners of the property with the
words "et als." added. It will be seen that the facts in the
instant case are different from those in the case of Albetnarld
Ooivnty v. Massey, Supra. The assessments in the instant
case did not mislead .the owners or anyone else. Their rights
were not prejudiced by such assessments. Everyone knows
that all land is subject to annual taxation and no return of
the amount thereof or of the ownership thereof is requhed to
make it taxable as in the case of personal property. Tho
Appellees are in a Court of Equity seeking to avoid the payment of taxes which they knew should be paid by them; that
is6 seeking to avoid the payment of their just and lawful share
of the tax burden imposed on all owners of real estate. It
is submitted that they do not come into a Court of Equity
with clean hands.
Counsel feels that the assessments complained of in tho
instant cause are valid, and that the unpaid taxes so assessed
are valid liens upon said property. Yet, in view of the validating Act of 1945, hereinafter referred to, they consider any
prolonged argument in this regard would probably serve no
useful purpose and would be an imposition upon the valuttble
time of this Honorable Court.
·

Second Assi,qnmmit of Erro-r.
While counsel does not mean to recede from its position
that the entire assessment is valid, and that if invalid tlie
same has been validated by the 1945 Act hereinafter referred
to, yet it seems apparent that the assessments are ceT-s• tainly valid as to the interests of Percy S. 3 Stephensoti,.
A. Gordon Step};lenson and Elizabeth M. Stephenson i:o
said property for the respective years in which the same wM
assessed in their names.
.
In the case of .Albema·rle County v. Massey, Supra, this
Honorable Court quoted from 26 Ruling Case Law 360, Section .317, a statement that an asse~sment of an entire tract in
a single amount to a person who owns only a part of it ig
V'Oid.
Ootmsel finds, in 51 Am. J ur. (Rewriting of R. C. L.), Wider Ta:xation, Page 644, last part of Section 689, the follow-·
ing:

l
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: '' An assessment of the whole to one of the co-tenants is not
a valid assessment of the interests of those not named unless
expressly authorized by statute, although it may be valid as
to the interest of the person assessed.''
In the case of Russell v. Lang, Louisiana, 1898, 23 Sou. 113,
the validity of a tax deed was involved. The property was
owned by J. R. ):tussell and another. It was assessed in the
uame of ''J. R. Russell". The name of the other owner was
omitted. The Court held the assessment valid as to the int.crest of J. R. Russell in the property, and at Page 115 of
1he opinion, said:
·
'' This assessment cannot be held an absolute nullity. It
was sufficient as to the interest of Russell in the property,
which was an undivided half; and, if the taxes due by his interest were not paid, that interest ( an undivided half) could
be legally sold under an assessment which placed the whole
property in name of Russell. An assessment of the entire
property, correctly described, in his name, while error as to
the whole, was not ·error as to his half, on the principle that
the greater includes the less.''
And, at Page 116:
'' And if there be two joint owners, and the name of one
only is used, followed by an accurate description of the property, this suffices to bind the interest of the one whose name
is used, for bis share of the taxes, but, of course, cannot bind
tl1e other individual owner whose name is not used, nor his
interest in the property.'' _
·

9,,

*In the Lower Court counsel for complainants, in answer to this, relied upon Section 254 of the State Tax
Code prescribing what the table of City lots should contain.
This section provides, in so far as is material, that the Commissioner of the Revenue shall on his Land Books enter
separately each lot, and shall also set ·forth '' a description
where the person does not own the who"le lot, of the part
which he owns • • • ''.
·
Counsel is of the opinion t;l:iat a proper construction of this
section means that where o~e owns., say one-half of Lot 5, the
Commissioner of the Revenue describes the same as one-half
of Lot 5, and is not required to refer to any undivided interest one may own in a parcel of real estate. It is respectfully
submitted that this section is inapplicable to the instant ques~
tion.

-
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In view of the validating Act of 1945, hereinafter referred
to, counsel considers that any elaborate argument in this regard would probably serve no useful purpose and would be
lm imposition upon the valuable time of this Honorable Cqurt.

.Act of the General .Assembly of 1945.
At the Special Session of the General Assembly 'which con~
vened on March 19, 1945, and adjourned on May 16, 1945,
an Act was passed which became effective 011: August 15, 1945·
(Acts of .Assembly Extra Session 1945, Chapter 76, Page 75h
reading as follows :
''Section 251-a. Real estate owned by more than one per;..
· son as tenants in commo~, joint tenants or otherwise; lien;
when assessment sufficient; non-prejudicial errors., omissions
or irregularities in the assessment of any real estate, effectIf real estate be owned by more than one person as tenants
in common, joint tenants, or otherwise, ·the lien on such real
estate for the payment of the taxes and levies annually as.,.
s.essed thereon, whether heretofore or hereafter, shall
lo• not be impaired, nor shall *the assessment thereof be
regarded as invalid, if such real estate was or is assessed in the name of one of such owners with the notation
'and another', or 'and others', or 'and wife', or '·and husband', or the appropriate abbreviations of such wordt:3~ or
their legal equivalents, so as to indicate that the real estate
was or is owned by more than one person.
"No assessment of any real estate, whether heretofore or
hereafter made, shall be held to be invalid because of any
error, omission or irregularity by the commissioner of the
revenue or other assessing officer in charging such real estate
on the land book unless it be shown.by the person or persons
contesting any such assessment that such error, omission or
irregularity bas operated to the prejudice of· his or their
rights.''
,
The decree complained of was entered on April 26, 1945i
and appellant has, under the provisions of Section 6337 of
the Code of Virginia, until August 25, 1945, within which to
present this petition for an appeal.
- The above Act is plain and explicit. It was enacted for the
sole purpose ·of authorizing and validating assessments of
the character complained of. It embraces the assessments of
the character complained of whether made before or after
its effective date. The complainants in the Court below mbke
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no claim that the assessments complained ·of operated to the
prejudice of their rights. In fact., the assessments did not
so operate. They were fully aware of how the property was
· assessed and paid the taxes thereon as assessed for the years
1928 to 1931, both inclusive. The only issue in this regard
is whether the Act, being effective after the decree of April
26, 1945, a"\ld before the time limit, August 25, 1945, for applying for this appeal, validates the assessments complained of.
Your petitioner claims that it does.
The law is well settled that the Legislature has the power .
to. enact and is not prohibited by constitutional provisions
from enacting valid curative statutes of the character of
11* the above Act, subject, *however, to the qualification
that such· statutes as to particular situations do not affect vested ·rights. The question, ·therefore~ is whether the
appellees have at this time any vested rights under the decree
of April 26, 1945. Appellant claims they have none.
In the case of Ken'l'l,edy Coal Corp. v. Buckhorn Goal Corp.,
1924, 140 Va. 37, it appears that on December 13, 1921, a final
decree was entered dismissing the bill of complaint in a chaw.
cery cause involving the title to real estate. At the time the
complainant had, under the law then in effect, until December
12, 1922, within which to apply for an appeal. Tl1at on Feb. ruary 17, 1922, the General Assembly passed an Act amend. ing the then existing law and reduced the time for applying
for an appeal to six months. That after said amendment became effective, about eight months after the date of tbe decree, a petition for an appeal was presented to this Honorable Court, which was refused because more tl1an six months
had elapsed from the date of the decree dismissing the bill.
That is, the Court h~ld that the law in effect at the time of
presenting the appeal applied.
Later, the General Assembly, at the 1923 Special Session,
passed an Act authorizing the consideration of petitions for
appeal from .decrees which could have been considered during the period from June 18., 1922, to December 18, 1922,. as if
the amendatory Act of 1922 reducing the time limit had not
been passed. After the effective date of .the 1923 Act the
complainant, on July 21, 1923, one and one-half years after
the final decree of December 13, 1921, presented its petition
for an appeal, and the same was allowed.
The validity of the 1923 Act was challenged, but this
12• Court *held the same valid and considered the appeal.
While this case relates to a remedy, yet the Cour"t, at
Page 45 of the opinion, had this to say as to what is a vested
right:
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. "(4) Now, what is a vested righU ·without reference to
a dictionary definition, we would define it as a right, so :fixed
that it is not dependent on any future act, contingency or
decision to make it more secure. Tested by this definition,
we are of 'the opinion that the appellees had no such vested ,..
I"ight as is contemplated by the decisions relied on. The right
of appeHees at the time of the rendition of the judgment of ·
the court contained in the decree was not fixed in the sense
that it was settled. It was an inchoate right, which would become vested upon the happening of one of two events, viz., au
affirmance of the decree of the ti~ial court by the Supreme
Court of .Appeals, or by the expiration of the period allowed
at the time in which to take an appeal.''
Furthermore, in the case of Bain, v. Boyk,in, 1942, 180 Va.
259, Bain, who was trading under an assumed name, brought
a civil suit by warrant against Boykin and recovered a judg..J
ment against him before· the Trial Justice. Boykin appealed
the case to the Circuit Court. On the trial in the Circuit Court
Boykin filed a plea in bar alleging that plaintiff was barred
from recovery against him because he was trading under an
assumed name and had not filed a certificate to that effect
in the Clerk's Office as required by law. The Circuit Court
sustained the plea, and the plaintiff applied for a;id was allowed a writ of error to this Court. The case was argued· before this Court in .April, 1942. Later., after argument of the
case and before a decision was rendered by this Court, the
General Assembly of 1942 passed an Emergency Act to the
effect that failure to file such certificate where one trades under an assumed name would not prevent a recovery in such
cases. This Court's attention was called to 'the Act of 1942
and a re-argument of the case was directed. The question
presented was whether the law applicable at the time
13• of the *rendition of the judgment in the Circuit Court
or the law in effect at the time of the decision of the
.Appellate Court applied. This Court held that the law in
effect at the time of tl1e decision in the Appellate Court applied, and reversed and remanded the case for a new trial.
At Page 264 of the opinion, the Court quoted the following from Corpus Juris Secundum :
"While the courts are agreed that an appellate court will
not by its decision allow a change in the law during the
pendency of an.appeal to affect vested rights, that it will give
effect according to its terms,. to a statute enacted while the
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appeal was pending and expressly ·intended to apply, or not
to apply, retroactively, * * *.''
And, further, at the same Page, the Court said:
"It must be conceded that if, as contended, the defendant
acquired a vested right by the rendition of a judgment in his
favor in the trial court, then the law, as it was then, should
be applied.
· '' Did the defendant acquire a vested right in the judgmen~
rendered Y Under our decisions he did not.''

The Court held that the case of Kennedy Coal Corp. v.
.Buckhorn Coal Corp., Supra, settled the question of what
constitutes a vested right and quoted the part of the decision
of that case set forth above.
As held in the abov,e cases, the rights of appellees at the
time of the entry of the decr_ee of the lower Court on April
26, 1945, were not fixed in the sense that they were settled.
Such rights_ as the appellees had under said decree were inchoate, which would become vested on the happening of one of
two· events: (1) an affirmance of the decree of the lower
Court by this Honorable Court, which has no't been clone, or
(2) the expiration of the period allowed by law within which
to take an appeal,, which p~riod ba!3 not expired.

14*

*CONCLUSION.

'. For the reasons set forth herein, your petitioner respectfully prays that this. Honorable Court will review and re~
verse the afore said decree of April 26, 1945, of the Circuit
Court of the City of Norfolk here appealed from and will enter a decree adjudging said assessments valid and the unpaid
taxes returned delinquent against said real estate so assessed
valid liens thereon, and to this end your petitioner prays that
an appeal and supersedeas may be allowed it to said decree.
If an appeal is awarded, your petitioner will adopt this petition as an opening brief before this Honorable Court, and
its counsel asks leave to present orally the reasons for re~ewing the decree herein complained of.
This petition is presented to the Honorable John W. Eggleston-, one of the Justices of this Court, at bis office in the
City Hall, City of Norfolk, Virginia, aw;l a copy hereof has
been delivered to Mr. Thomas H. Willcox, of Willcox., Cooke
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-and Willcox, opposing counsel in this cause in the Court be,.

low, on the 22nd day of August, 1945.
. Respectfully submitted,
CITY OF NORFOLK,
By JONATHAN W. OLD, JR.,
City attorney,,
DONALD W. SHRIVER,
.Assist~nt City Attorney,
M. T. BOHANNON,
.Assistant City .Attorney,
Rooni 207 City Hall, Norfolk, Virginia.
15*

•cERTIFICATE.

We, the undersigned, Jonathan W. Old, Jr., and Donald W.
Shriver, practicing attorneys in the Supreme Court of Appeals of the State of Virginia, whose address is Room ·207
City Hall, Norfolk, Virginia, do certify that in our opinion
the decree complained of .in the foregoing petition ought to
.be reviewed and reversed by said Court.
JONATHAN W. OLD, JR.~
DONALD W. SHRIVER.
Received Aug. 22, 1945.

J. W. E ..
September 3, 1945. Appeal and s1.1,persedeas awarded by
the court. No bond required.
·

M. B. W.
RECORD

¥IRGINIA:
Pleas before the Circuit Court of the City of Norfolk, at
the Courthouse thereof, on the 5th day of May, in the year
1945.
BE IT REMEMBERED, that heretofore, to-wit: . In the
Circuit Court of the City of Norfolk, at the Rules holden for

.•
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said Court on the first Monday 'in April, 1945, came the complainants, Mary W. Carter, et a.ls., and filed their Bill in Chancery against City of Norfolk, a municipal corporation, defendant, in the following words and figures, fa;,-wit:
Virginia:
In the Circuit Court of the City of Norfolk.
Mary W. Carter,

v.

et al.,

Complainants,

City of Norfolk, a municipal corporation, Defendant.
. IN CHANCERY.
_To the Honorable ·Judge of said Court:
Your complainants, Mary W. Carter, Thomas H. Willcox.
Claiborne Willcox, Edward R. Willcox, Virginia C. Willcox,
Percy S. Stephenson,- Elizabeth Moore Stephenson and A.
Brooke Taylor, show the following case:
1. They own those certain parcels of land in the City· of
Norfolk, Virginia, known and designated as Lots Nos~ 5, 6,
7, 11_ and 12, in Block 7, on the Plat of the Fairmount Lar.1d '
and Construction Company, Lots Nos. 5, 6, and 7 lying on the
east side of Colonial Avenue and Lots Nos. 11 and 12 ,lying
. on the south side of Twenty-second Street.
._
2. According to the Land Books of the City of
page 2 }- Norfolk said lots were assessed to P. S. Stephenson, et al., for the years 1932 to 1938, both inclusive,
and were assessed to A. G. Stephenson, et al., for the y~ars
1939 to 1943, both inclusive, and were assessed to Elizabeth
·M. Stephenson, et al., for 1944 and 1945. According to the
.books in the office of the Collector of Delinquent City Taxes
and in the office of the City :Treasurer of Norfolk ,taxes as.sessed against said property under the assessments mentioned
above have not been paid for any of the years 1932 to 1944, ,
both inclusive, and they have not been paid for the first quar.
ter of the year 1945.
·
_
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3. During the period from Januaryi 1, 1932, to date, sa~d
lots of land were owned as follows :
From January 1, 1932, to December 12, ·1935, an undivided
one-half interest therein was owned by Mary W. Carter,
Thomas H. Willcox, Claiborne ,vmcox, C. Ambler Willcox,
Edward R. Willcox, and the devisees of the late Charles S.
Willcox, the interest of said devisees therein having been conveyed to Virginia C. Willcox by deed dated December 12, 1935,
and recorded in the Clerk's Office of the Corporation Court
of the City of Norfolk, Virginia, in Deed Book 339 B, at page
235.
.
From December 12, 19·35, until August 14, 1941, an· undivided one-half interest in said property was owned by the
parties above mentioned save that the interest formerly owned
by the devisees of Charles S. Willcox was during said period
owned by Virginia C. Willcox.
From August 14, 1941, to date, said undivided one-half interest in said property was owned in fee simple by Mary W.
Carter, Thomas H. Willcox, Claiborne Willcox, Ed-:
page 3 ~ ·ward R. Willcox and Virginia C. · Willcox, the· said
Mary W. Carter owning an. undivided one-sixth interest in the whole of said lots and each of the others owning
an undivided one-twelfth interest therein.
For the period from January 1, 1932, until November 21,
1938, the remaining undivided one-half interest in said property was owned by A. G<>rdon Stephenson, P. S. Stephenson,
A. Brooke Taylor and Harry B. Goodridg·e, their respective
in~erests therein being equal. By deed dated November 21,
1938, and recorded in the above mentioned Clerk's Office in
Deed Book 356 C, at page 306, the said Harry B. Goodridge
conveyed his interest therein to A. Gordon Stephenson, P. S.
Stephenson and A. Brooke Taylor, share and share alike,
· thereby making the interest of each of said parties in said
property as of that date an undivided one-sixth.
The ownership continued in said parties until December
14, 1943, or thereabouts, at which time A. Gordon Stephenson died testate, and by his will his one-sixth interest in said
property passed to his widow, Elizabeth Moore Stephenson.
4. The record title to. all of said pi•operty stood in the name
of the late Thomas H. Willcox at the time of his death, which
was February 2, 1926, although prior to that time, by deed·
dated May 16, 1922, he had conveyed an undivided one-half
interest therein to A. Gordon Stephenson, P. S. Stephenson,
A. Brooke Taylor and Harry B. Goodridge. Said deed wa~
admitted to record in tpe above mentioned Clerk's Office in
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the year 1926, or thereabouts, and appears in Deed Book
296 C, at page 571.
5. The above changes in title appear from the
page 4 } deed last mentioned and the following:
(a) Deed from Harry B. Goodridge to P. S. Stephenson,
et al., dated November 21, 1938, Deed Book 356 C, at page
506.
(b) Deed from Elizabeth S. Sills, et vir ., to Elizabeth Moore
Stephenson, recorded in Deed Book 418, at page 519.
· (c) D~ed from .Edward R. Willcox, Trustee, to Virginia C.
Willcox, dated December 12, 1935, Deed: Book 339 B, at page
223.
( d) Deed from C. Ambler Willcox, et ux., to Mary W. Carter, dated Aug11st 14, 1941, Deed Book 373 A; at page 300.
( e) Will of Thomas H. Willcox, Will Book 16, at page 202.
(f) Will of A. Gordon Stephenson, Will Book 22, at page
286.
6. By virtue of the probating of said wills and the 'recording of said deeds the City of Norfolk was charged with notice
of the status of the titl~ to said lots as of January 1, 1932, ·
and of all changes therein from that date down to the present.
7. Your complainants aver that the assessments hereinabove
mentioned were null and void and the taxes soug}lt to be
levied on said property by virtue of said assessments were
lllegally and improperly levied thereon, and that said supposed
delinquent taxes, although recorded in the offices above men..
tioned, do not constitute liens on the property hereinabove
described. They do, however, constitute a cloud on the title
of your complainants, which cloud should be removed.
8. Your complainants have no adequate remedy at law.
page 5}

IN CONSIDERATION OF THE PREMISES
your complainants pray that the City of Norfolk, a
municipal corporation, may be made a party defendant
hereto and required to answer this bill fully, but not under
oath; that the assessments of the real estate herein described
for the years 1932 to 1945, both inclusive, may be declared
null and void; that the taxes sought to be levied on the above
described real estate, pursuant to such null and void assessments, do n.ot constitute a lien on said property, and that the
cloud on the title thereto by virtue of the recording' of said
suppose.d delinquent taxes in the office of the Collector of
Delinquent City Taxes and the City Treasurer of Norfolk, respectively, may be removed; and that they may be granted
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such other, further and general relief as to equity may seem
· meet and the nature of the case may require.
.
And they will pray, etc.
MARY W. CARTER,
THOMAS H. WILLCOX,
CLAIBORNE WILLCOX,
EDWARD R. WILLCOX,
VIRGINIA C. WILLCOX,
PERCY S. STEPHENSON,
ELIZABETH MOORE STEPHENSON,
A. BROOKE TAYLOR,
By Counsel.
WILLCOX, COOKE & WILLCOX, p. q.
page 6

~

And thereupon at said Rules holden for said Court
on the First Monday ip. April,· 1945, process havin:g
been executed on the said defendant and it not having appeared, pleaded or answered, a decree nisi was entered.
.And afterwards, in the Circuit Court aforesaid, to-wit: At
the Rules holding for said Court, on the third Monday in
April, 1945, the said defendant still failing to appear, plead or
answer, the Bill was taken for confessed, and set for hearing.
And at another day, to-wit: On the 21st day of April, in
the year 1945, came the defendant, and :filed its answer in the
following words and figures :
·
Virginia:
In the Circuit C~urt of the City of Norfolk.
Mary W. Carter, et al., Complainants,
v.
City of Norfolk, a niuliicipal corporation, Defendant.
IN CHANCERY.
ANSWER OF THE CITY OF NORFOLK.
~he City of Norfolk, for answer to the bill of complaint
filed against it in the above entitled cause, or to so much
thereof as it is advised it is material it should answer, says:

Supreme Court of Appeals of Virginia

16

1. That it admits the allegations of paragraphs numbered
1 to 6, inclusive, of the said bill of complaint, except so much
of ·paragraph numbered 3 as alloges the interests of A. Gordan Stephenson, Percy S. Stepbenson, A. Brooke
page 7 ~ Taylor and H.B. Goodridge to.be equal. As to this,
the interest of the three :first named was an undivided one-twelfth each, ,and that of the last named an undivided three-twelfths.
2. That it denies the allegations of the paragraph numbered 7 of the said bill of complaint. That it avers that City
taxes were assessed against said property for the years 1928
to 1931; both inclusive, in the name of_ "Percy S. Stephenson,
et als.' ', and were duly paid thereon. That said assessments
complained of are not calculated to mislead anyone, that said
complainants have not been mislead thereby and have been
aware that said property was so assessed. This respondent
avers that said assessments are valid and that said taxes so
assessed and returned delinquent are valid liens against said
real estate described in said bill of complaint, and are superior to and ahead of any other lien or encumbrance thereon.
And having fully answered, the City of Norfolli: prays to
be hence dismissed with its reasonable costs in this behalf expended.

,·

CITY OF NORFOLK,
By JONATHAN W. OLD, JR.,
City .Attorney.

A:Q.d at another day, to-wit: In the Circuit Court aforesaid on the 26th day of April, in the year 1945.
Virginia:
In the Circuit Court of the City of Norfolk, on the 26th day
.
of April, 1945.
Mary W. Carter, et al., Complainants,
v.
City of Norfolk, Defendant.

l

I

I

IN CHANCERY.
page 8 ~

This cause came on this day to be heard on ;the
bill of complaint, the answer of the City of Norfolk,
the general replication to said answer, and the stipulation
of the -parties, duly filed, and was argued by counsel:
·
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ON CONSIDERATION WHEREOF, the Court doth ADJUDGE, ORDER and DECREE as follows:
1. City taxes on Lots Nos. 5, 6, 7, 11 and 12, in Block 7, on
the Plat of the Fairmount Land and Construction Company,
in the City of Norfolk, Virginia, have not been paid for any
part of the period from January 1, 1932, to date, and such
taxes are recorded in the office of the Collector of Delinquent '
City Taxes as delinquent from the years 1932 to 1943, inclusive, and are recorded in the office of the City Treasurer
as delinquent for the year 1944 and the first· quarter of 1945.
The total amount of said supposed delinquent taxes, with interest and penalties thereon, for ·the period commencing January 1, 1932, and ending March 31, 1945, will be $3,999.67 if
paid prior to May 1, 1945.
.
2. For the years 1928 to 1939, inclusive, said property wa1;3
assessed in the name of Percy S. Stephenson, et al. For the
years 1940 to 1943, inclusive, said property was assessed in
the name of A. Gordon Stephenson, et al. For the years 1944
and 1945 said property was assessed in the name of Elizabeth Moore Stephenson, et al.
3. From 1928 to April, 1934, the ownership of said property
was as follows: Mary W. Carter, Thomas H. Willcox, Claiborne Willcox, C. Ambler Willcox, Edward R. Willcox and·
Charles S. Willcox each owned an undivided onepage 9 ~ twelfth interest therein; Percy S. Stephenson, A.
Brooke Taylor and A. Gordon Stephenson each
owned an undivided one-twelfth interest therein; and H. B.
Goodridge owned an undivided three-twelfths interest therein.
In 1934 Charles S. Willcox died and his interest was devised to his widow, Virginia C. Willcox and his three children, Charles S. Willcox, Jr., Virginia S. Willcox, and Norman C. Willcox, subject to a deed of trust then outstanding.
In 1935 said deed of trust was foroolosed and the one-twelfth
interest.formerly owned by the said Charles S. Willcox then
became vested in Virginia C. Willcox. With t4at change, the
interest in the property continued as set forth above until
1939, during which year H. B. Goodridge conveyed to Percy
S. Stephenson, A. Brooke Taylor and fl.. Gordon Stephenson,
each, an undivided one-twelfth interest in said property
thereby vesting in each of said parties an undivided one-sixth
interest in the whole of said property.
·
· The same parties continued in ownership and in the same
proportions until August, 1941, at which time C. Ambler Willcox and wife conveyed an undivided one-twelfth interest in
the property to Mary W. Carter. Thereafter, the ownership
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in said property continued in the same parties and in the
same proportions until December 14, 1943, at which time A.
Gordon Stephenson died, having devised his undivided onesixth interest therein to his widow, Elizabeth Moore Stephenson. There have been no subsequent chang·es in the· title to
said property.
4. The assessments of said property for the years 1932 to
1945, both inclusive, did not comply with the statpage 10 } utes of Virginia for such cases made and pro.
vided, and are null and void, and although the
tax-es are recorded as delinquent thereon for that period, said
unpaid taxes do not constitute a lien on the property, and the
~ntries on the records in the two offices mentioned indicating
that said taxes are delinquent on said lots constitute a cloud
on the title of the complainants, which cloud should be removed.
5. The City of Norfolk is hereby directed to cause its collector of Delinquent City Taxes to cancel the entries on the
records in his office showing City taxes to be delinquent on
the property above mentioned for the years 1932 to 1943,
both inclusive, and to cause its City Treasurer· to cancel the
entries on the records in his office showing City taxes to be
delinquent on the property above mentioned for the year 1944
·and the first quarter· of 1945, and to cancel the entry in his
office showing taxes assessed against. said property for the
remainder of the year 1945.
6. The Complainants shall recover from the City of Norfolk their costs.
Nothing further remaining to be done, this cause is removed from the docket.
The City of Norfolk having indicated an intention to apply
to the Supreme Court of Appeals of Virginia for an appeal
from this decree, the execution hereof is suspended for sixty
days from April 26th, 1945, upon the execution by -said City.
of Norfolk of a bond in the penalty of $100.00 conditioned according to law.
pag·e 11 }

The following is the Stipulation ref erred to in
the foregoing decree.

· Virginia:
In the Circuit Court of the City of Norfolk.
Mary W. Carter, et al., Complainants.,

v.

City of Norfolk, Defendant.
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IN CHANCERY.
The Complainant and the Defendant stipulate as follows:
1. The property involved in this suit consists of lots :Nos!
five (5), six (6), seven (7), eleven (.11) and twelve (12) in
Block No. seven (7) on the plat of the Fairmount Land and
Construction Company, all of said lots being in the City of
Norfolk, Virginia. City taxes are delinquent on said lots .for
the period from January 1., 1932, to date. The total amount
of said taxes with interest and penalties if paid on or before
May 1, ·1945, will be $3,999.67.
2. The property was conveyed to Thomas H. Willcox by
tbe Fairmount Land. and Construction Company by its deed
dated April 15, 1919, recorded in Deed Book 242A at page
593. Thomas H. Willcox died on February 2, 1926. His will
was admitted to Probate on February 10, 1926, and is recorded in Will Book No. 16, at page 202. He devised hi~
residuary estate to his six children, Mary W. Ca.rter,
Thomas H. Willcox, Jr., Claibcw:-ne Willcox,· c~ A. Willcox,
E. R. Willcox and Charles S. Willcox.
.
·
3. At the time of his death record title of all of the above
described property stood in the name of Thomas H. Willcox.
Actually he owned an undivided one-half interest
page 12 } therein. Ile had made and delivered in his 1ifetime the ,deed next mentioned.
4. By deed dated 1\fay 16, 1922, recorded on January 6,
l 927, in Deed Book 296 C, page 571, Thomas H. Willcox conveyed portions of the said property as follows :
To
To
To
To

Percy S .. Stephenson
A. Brooke Taylor
A. Gordon Stephenson
H. B. Goodridge

1/12
1/12
1/12

3/12

5. By deed dated November 21, 1938, recorded .April 29,
1939, Deed Book 356 C, page 306., H. B. Goodridge conveyed
his interest in said property as follows:
To Percy Stephenson .
To A. Brooke Taylor
To A. Gordon Stephen~on

1/12
1/12

1/12

6~ A- .Gordon Stephenson died December 14, 1943, · and his
will is recorded in Will Book 22, page 286. He left all of his
property to his widow, Elizabeth Moore Stephenson.
7. By deed dated July 13, 1932, recorded in Deed Book
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3240, at page 504, Charles S. Willcox and wife conveyed their
interest in the property to E. R. Willcox, Trustee. The Trustee, by deed dated December 11,, 1935, and r~corded in Deed
Book" 339B at page 223, conveyed the same interest in the .
property to Virginia C.. Willcox.
8. C. Ambler Willcox. and wife, by deed dated August 141
1941, and recorded in D.eed Book 373 A. at page 300, conveyed
their interest in the property to Mary W. Carter.
9. The property involved has been assessed for taxation by
the 9ity -of Norfolk as followt:
page 13 ~
(a) For the years 1928 to 1939, both incltisive; in
.
the name of "Percy S. Stephenson, et als";
(b) For the years 1940 to 1943, both inclusive, in the name
of'' A. Gordon Stephenson, et als'';
( c) For the years 1944 to 1945., both inclusive, in the name
of ''·Elizabeth M. Stephenson; et als' '.
10. That Oity taxes for the years 1928 to 1931, both inclusive, assessed against said property in the name or ''Percy
S. Stephenson, et als' 1, were duly paid thereon.
THOMAS H. WILLCOX
Attorney for Complainants
JONATHAN W. OLD, JR.
Attorney for Defendant.
And at another day, to-wit: In- the Circuit Court aforesaid oi;i the 5th day of May,, in the year, 1945, the day and
year first hereinabove written:
Virginia:
In the Circuit Court of the City of Norfolk.
Mary W. Carter, et al., Complainants.,

v.

City of Norfolk, Defendant.
IN CH4.NCERY.
This day caDle Mary W. Carter, Thomas H. Willcox, Clai-

borne Willcox, Edward R~ Willcox and Virginia C. Willcox
and filed their petition herein.
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Thereupon this cause came_ on to be heard on the papers
formerly read the decree of April 26, 1945, and
page 14 ~ said petition and was argued by counsel.
·
Upon consideration whereof the· Court without
changing its opinion as expressed in said decree, but at the
· request of said petitioners, and with the consent of the City
of Norfolk, doth ADJUDGE, ORDER AND DECREE· as
follows:
1. So much of the decree mentioned above as cancels the
lien for unpaid taxes on the undivided one-half interest m:
the property owned. by Mary Vl. Carter, Thomas H. Willcox,
Claiborne Willcox, Edward R. Willcox and Virginia C. Will~
cox is vacated and annulled and such lien on such undivided
one-half int~rest · in the property for one-half of the unpaid
taxes and one-half of the interest and penalties shall remain
in full force and effect; and the bill is dismissed ·insofar as
they are concerned.
2. Nothing herein contained sb.all be construed to impair
or effect in any way the rights· of Percy S. Stephenson, Elizabeth Moore Stephenson and A. Brooke Taylor, which .were
obtained in the decree above mentioned.
3. The City of Norfolk has expressly consented and agreed
that this decree shall not operate to effect the rights of the
three parties last mentioned in any way.
·
The. following is a petition referred to in the foregoing
decree.
Virginia:
In the Circuit Court of the City of Nerfolk.
Mary W. Carter, et al., Complainants~

v.

City of Norfolk, Defendant..
IN CHANCERY.
page 15
.
1

~

To the Honorable Judge of Said Court:

The undersigned, Mary W~ Carter~ Thomas H. ·Willcox,
.Claiborne Willcox, Edward· R. Willcox and Virginia C. Willcox do not wish to take advantage of the decree entered herein
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on April 26, 1945. They desire the lien of the taxes involved
to remain effective as to their· respective interest in the property. Their interests together aggregate an undivided onehalf interest therein.
They are unwilling, however, to do anything which may
prejudice the interests of the other complainants.
They request the Cour.t to vacate and annul so much of the
decree .entered herein on April 26, 1945, as cancels the lien
for taxes on said one-half interest provided the City of Norfolk will agree that such a decree shall not operate to the
prejudice of the other complainants.

Respectfully submitted,
MARY W. CARTER
CLAIBORNE WILLCOX
EDWARD R. WILLCOX
VIRGINIA C. WILLCOX
.
.All by counsel
THOMAS H. WILLCOX
WILLCOX, COOKE & WILLCOX
Counsel.
The following is Notice of Application .for Transcript of .
the Record.
page 16 } Virginia:
In the Circuit Court of the City of Norfolk.
Mary W. Cart~r, et a.ls., Complainants,
'I).

City of Norfolk, Defendant.
IN CHANCERY.
To : Willcox, Cooke and Willcpx,
. Attorneys for Complainants :
YOU ARE HEREBY NOTIFIED that the City of Norfolk, by counsel, will apply to the Clerk of the· Circuit Court
of the City of Norfolk, at his Office, at 10:00 o'clock A. M..:i
Tuesday, August 141 1945, for a transcript of the record in.
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the above chancery cause, for the purpose of applying for
an appeal in the same.
Dated this 10th day of August, 1945.
CITY OF NORFOLK,
By JONATHAN W. OLD~ JR.,
City Attorney.
Received the above this the 11th day of August, 1945.
WILLCOX, COOKE AND WILLCOX,
Attorneys,
By THOMAS H. WILLCOX. _
page 17

~

CLERK'S CERTIFICATE.

·1, W. R. Haneke!, Clerk of the Circuit Court of the City
of Norfolk, Virginia, do certify that the foregoing is a true
transcript of the record in the case of Mary W. Carter, et als.
v. City of Norfolk, a municipal corporation lately pending in
safd Court.
l further certify that the same was not made up ·and completed and delivered until the complainants had received
due notice thereof and of the intention of the defendant to
apply to the Supreme Court of A.ppeals of Virginia, for an
appeal from said decree.

.

Teste:

W. R. HANCKEL,
Clerk.
F·ee for transcript $16.25.
A Copy-Teste :

M. B. WATTS, C. C.
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