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IN THE

Supreme Court of Appeals of .Virginia
AT RICHMOND.

Record No. 32·94
BUSINESS PROPERTIES, INC., A CORPORATION,
Appellant,
versus

CLAUDE 0. THCJMAS, TRUSTEE, ALICE GINSBERG
AND MILDRED C:AFRITZ, Appellees.

· PETITION FOR ·wRIT OF ERROR.

To the lI onprable Judges of the Suprenie Court of Appeals:

Your Petitioner, Business Properties, Inc., respectfully
represents that it is aggrieved by a final cle.cree in the Cir-· ·
cuit Court of Arlington County, Virginia, entered against it
on the 18th day of February, 1947.
A transcript of the record of the said cause is present~d
herewith and as· a part of this petition. The facts hereinafter stated and the errors of law complained of are apparent
from the record .. This petition is filed at Richmond.

NATU~E OF PROCEEDINGS.
Respondent, C.laucle S. Thomas, as trustee for the real
parties in interest, filed a complaint (2') in the Circuit Court
of the County of Arlington, Virginia, for specific perfol!mance of a contract·for tl~e sale of land in that County entered.
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into on March 8, 1946, .by J ohn-w. Banton as own.er, tlle complainant as purchaser, a~d Albert H: Cohen as agent.
2* Respondents Alice Ginsberg and *Mildred Cafritz (being the parties for whom the complainant Thomas acted
(25) ), by ·stipulation entered into prior to trial (11), were
joined with him as complainants. Named as defendants v;.ere
your Petitioner, Business . Properties, Inc., a Virginia corporation, and Banton, the· original owner of the land. Ban'.'"
ton was hever served with summons (1) and did not enter an
appearance.
Petitioner filed an answer (8) admitting some of tl1e allegations of the complaint, denying others, and objecting to
specific performance of the contract because it would be inequitable, oppressive and unconscionable, and asked .tlrnt tl1e. complaint be dismissed.
The cause came on for hearing·before the Honorable Judge
of the Circuit Court of Arlington County on December 5, 1946,
(14}, and on February 18, 1947, a final decree (262) was entered, granting; specific performance to the Respondents, with·
costs against Petitioner; execution of the decree ,yas ordered
suspended for sixty days (265) in order that this petition
may be brought. ·
Defendant, Bu~iness Properties, Inc., petitions for a writ
of .error·.·
· ·
·
··

.. ERRORS ASSIGNED.
Petitioner assigns as error the 'following:

1. The Court erred in entering a decree for the com.plainants_ granting- them specific performance when all the evidence
in the case showed that the contract relied upon wa~-110.Le.nforceable because it had been procured by an agent who represented .ho.th. tlw ).llJJcbaser and~r; because or tl:ie-inequitable conduct of the complamants themselves; ai~d becaufe enforcement as to the vendor would l:>e oppre.ssive, inequitable and unconscionable.

3*

~~QUESTIONS INVOLVED.

1. May a court of chancery decree specific performance of
a contract for the sale of land where the agent who brought
about that sale, unknown to the ~eller, was the agent of both
buyer and seller?
.
2. Where it appears that complainants. took part in pre·venting competition for the purchase of land, unknown to
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the seller, which had the effect of keeping· from him the offer
· of a hig·her price than sold for t.o complainants, can it be said
that complainants' contract of purchase was sufficiently just,
fair and, upon adequate consideration, so as to justifv spe·
cific performance of· that contract?
STATEMENT OF FACTS.
· . (The _parties are referred to herein by name or as complaina~ts and defendant, according- to their status in the low~r
court. References are to pag~s of the reco~·d.)

~

In October o ~ , The Hecht Co,npany, which operated a
large Washington department store, had determined to build
a department store in Arlington County, Virginia, and had
entered into a lease negotiated by E. J. Willett, who formed
the defendant corporation, Business Properties, Inc. (174),
to handle the transaction. At the time of the trial, and fo'i·
some time before., the principal stockholders and directors
of that corJ»ration were Willett, a Mr. Emil~, ·and Dr. Harry
Kaplan (66, 174, 175). In October The Hecht Company entered into a lease and agreement with Mr. vVillett's group,
wl1ereby ~were to purchase c~rtain aesignated tracts of
land fronting· on Fairfa~j)rive in Arliniton (61, 62), to build
thereon a departmWBtore buikl.ing, anct lease it to The Hecht
Company for thirty years ( 50, 62) .· The building was to be
located on Fairfax Drive .fro~ Highland Street to Gar4 ~!• field Street; eoancl the adjoining frontage on Fai.rfax
Drive, from Garfield Street to Filmore Street, was to be
controlled by The Hecht Company in order to prevent competition ( 61, 62). Part of that land,. as described in the complaint (2), is the suoject matter of this suit. It is referred
to in the testimony and · also hereinafter as '' the Ramon
property". This propetty was in the area to be controlled
as part of The Hecht Company deal (62), and was a vita1
part of the lease agreement (50, 51).
In the early part of 1946 The HechLCDmpany was trying
to locate in Arlington County (202). However, there is nothing· in the record to indicate that the defendant, Jo~n ~_Banton, owner of the Banton property, knew of The ec Company deal; and it may be inferred that he did no.t know. A
Mr. Dulcan was President of The Hecht Company (54) _and
he was friendly with and had known Dr. Edward- A. Cafritz
of Wasbingfo1{ for some years (132), and also knew the Doctor's brother, Morris Cafritz, a well known real estate opera-tor in Washington. Dr. Edward Cafritz, prior to March 5,
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1946, had told Mrs. Alice Gin·sberg, one of the complainants,
that land in .Arlington Ooun: ty in the area of the Banton
property would be a good· investment because of The Hecht
Company deal (132, 219), and she and Dr .. Cafritz were to be
joint venturers in purchasing this land ·(208, 219). She had
known pr. and Mrs . .Cafritz for fourteen years (200), and
Mrs. Ginsberg knew the Hecht building was to be in the· area
of the Banton property (202}.
Mrs.. Gi:nsoerg. was a widow and knew and was friendly
with a rea-l estate hroker in 4rlington County named .Albe.rt
H. Cohen (85). Cohen had known Mrs. Ginsberg and hel"
late husband for some time (201), and had represented them
before in real ·estate transactions (85); he had know:n Banton for about twenty years but had never •represented
5'i1: him in any real estate matters (84, 85) .. Cohen also knew
of the Hecht deal, and that the Banton property was connected with it, before he weE.t t9 see Banton (8~, 86} ..
Early in HJ46 and prio.r to March 5t~ and at a time when
Bant©n was out of town (43, 205), 1\Irs. Ginsberg talked to Mr.
Cohen, the real estate hroker, all>out purchasing the Bunton
property ( 43, 78, 204). She wanted to buy the Banton property (41) and she came to Cohen and told him to go out and
get it for her (201'), and. employed him to purchase it for
her ( 41, 203,. 215). She asked Cohen to act~her agent to
purchase the p.roperty (88 ):, aud expected to pay acommissio1i1
~,L.. ef-.ten per_ce11t (10-%) of- -the purchase price to the broker
f..;\.ft/' in accordance-:wi.th..he.u:;..11.d~J:_s_tau·diug of.. the-eustGm-in Arling ·
•·/ ton )'Ihen purchasi,ng-p-ropeFty ~212). Prior to March 5, 1946,
Cohen went to see Banton but found out that he was in
Florida (7S.). He spoke to :Mir. Banton's son, however, and
left a message with him (78).
On March 5, 1946, Collen saw Banton and procured (39,
40) from him an exclusive- agelil.Cy (D's. Ex. #1) (261-A) as.
Banton 's agent te sell . for him the Banton property for
$31,000.00, and was to receive a commission of five per cent
(5%) of the sales price (D's. Ex. #1). P1:for t0. that time
when he· had talked fo Mrs. Ginsberg, she told him (Cohen)
that s;he wanted to pay $30,000.00 for the property (253), but
was willing to pay $32~000~00 to· $33~000..00 for it ( 253). Colien
did not ,nent~on to Banton that he had been approached by
Mrs. Ginsoerg, nor did he say any.thing to! him about the
Hec)lt deal. Although Co:he:q. claimed· Banton told him not
to sell to the "' ,vmett crowcl" {79), the fact is that Banto:m
per,sonally did sell his property t0 them (55,. 261-B).
On March 8, 1946, Cohen negotiiated a contraet of sale for
the Banton property t0 Claude 0. Thomas as trustee for Mrs.

Business Properties,. Inc., v. C. 0. Thomas, Tr., et als.

5

Ginsberg and Mild1;ed Cafritz, the wife. of the formentioned D1·. *Edward Cafritz, for $33,000.00 (P '·$. Ex #1;
258:). This is the-· cwntract for which specific performance was asked and gr~nted. He did not obtain any offer to
sell the property to anyone· e.lg (84), although he had received a telepllone eall on March the 7th a11<il again on March
the 8th from Dr. Han-y Kaplan, one of the pa1·ties who then .
had an interest in the de.fendant,. :Business Properties, Inc.
(92). Coheu knew, befoJ{e he- dealt with Banton, that the
,vmett group was assembling· ,property in Arlington for the
He.cht deal (83, 86).
-~~
.
}fr. ·wmett, p1·io1:- to this time,, had tried to app1·oach ~
ton h1; order to purchase his property,. which was 11eedecl for
The Hecht Company deal, but Mr. Banton was in Florida
(50).
D.r. I-farry Kap,1an was friendly with and bad known Dr.
Cafritzz fo1· about twenty-five years {70), and also knew Mr.
Dulean of The Hecht Dompauy,. and was friendly with Morris Ca:fritz (114). On :March 6, 1946, Willett and Dr. Kaplan
had no knowledge of Cohen's dealings with M:rs. Ginsberg,
nor of Cohe-11 's exelusive agency to sell the; pToperty for Banton (51). 011 that elate, as arranged by a pdo1· telephone
conve1rsation, Dr. Kaplan went to see Morris Cafrib. h1 his
office in W ashu1gto:n to seek his advi,ce as to whether ·or not
he should finally commit himself to The Hecht Company deal
. (68, 69). Mr. "'\Villett accompanied him and brought along a
plat of the property involved in the deal: (70). ·when they
arrived at Mr~ Cafrit~' office they sa,v. Dr. Edward Cafritz
just leaving (70), autl 1viorri:s Cafritz asked Edwai·d, his
brother, to wait out:::;ide and have. lunch with him, after he
had talked to. Dr. Kaplain and Mr. Willett (138). They went
in and when. l\fo1·ris Cafritz looked a.t the plat be said he was
embarrassed ·bee-m1se his b1:10.t1ler E.ddie had just asked him
about this Banton property, as he was going to buy it (109).
Dr. Kaplau bec-ame very excited (13'8), and said that they
hacl been trying to bny the Banton property; and "\:Vil7"' lett said it was part of the Hecht *deal (70}. Mr.· Cafritz
called his brother back into the office, and they explained
the situation to bi:m (71). :Morris and Edward Cafritz indicated that they did not. want to compete fo,r the property,
nor interfere ,~itb The Hecht Company deal at this time (53),
anc.:l after a conference it was agreed by all the parties then
present that Dr. Cafritz and his partner, ·whose name, he did
not divulge but whom he indicated was a female {71), would
hn:y the Banton property in accordance- with their optio.n, and
would then sell it to Dr. Kaplan and his associate~ fo.:r a
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nominal profit to be fixed by Morris Cafritz (53, 109, 138). They shook hands on the deal and all went to lunch together.
This was on March 6th (68, 70). Dr. Cafritz at all times
was acting as agent for complainants· Mildred Cafritz and
Alice Ginsberg (Stip. 11).
That night or the next day Dr. Kaplan, in order to make
. sure that the same piece of property was involved, called up
Albert Cohen, who told him that he did not know that Dr.
Cafritz was involved in ari.y purchase of real estate, but that
he, Cohen, had a client to whom he had given an option on
the Banton property, and would let Dr. Kaplan know the next
day if it was exercised'-(72). Dr. Kaplan called Dr. Cafritz,
but Dr. Cafritz assured him that they had been speaking
about the same piece of property (73). Dr. Kaplan waited
a few- days, and not hearin~: anything further, called Dr.
Cafritz on Sunda-y, March 10th, to find out when they could
settle up the deal, but Dr. Cafr.itz appeared very indignant,
accused Dr. Kaplan and Willett of try.ing to buy the Banton
property behind his back, and stated that he, would not sell
the property for less than $45,000.00 (74). Dr. Kaplan said
all right, that he would pay that much for it, but when Mr.
·
·wmett went to Morris Cafritz' office a few days later
8* with a contract for $45,000.00, he was *abruptly turned
down ( 54, 55). Willett and Dr. Kaplan. had reported the
situation to Mr. Dulcan of The Hecht Company, who had assured them that he knew Eddie Cafritz very well nnd would .
speak to him (54, 75), and it was on Mi:. Dulcan's advice that
,vmett had present~d the $45,000.00 contract (75).
Nothing furtl1er happened until some time in May, 1946,
wl1en 1\fr. Willett was approached by 1\fr. Banton, who stated
that the other denl had not gone through and offered to sell
his property to Willett and his associates ( 55). . Banton told
them that the time for settlement (sixty days) of bis other
contract had run out, and on May 14, 1946, Banton, by deed,
conveyed the property to Business Properties, Inc., for a consideration of $42,000.00 (261-B). That deed was recorded a
short time before c,omplainant Thomas, as the trustee for
Mrs. Ginsberg and ~Mrs. Cafritz, recorded the pre-existing
contract of March 8, 1946 (7, 261-B ). Thomas, in behalf of
his principals, made a full tender of the performance of his
contract of March the 8th, but Banton repu,cliated it (26).
On 1\Iay 14, 1946, Business Properties, Inc., by E ..J. Willett,
Dr. Harry Kaplan~ and another, agreed to indemnify· Mr.
Banton and save him harmless against any loss, damage or
expense incurred or arising out of the defense or enforcement of the contract of March 8, 1946 (P's. Ex. #3; 2~1). (In
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tbat indemnifying letter the date of the contract was· mistakenly insel'ied as ''May 8'' instead of March 8.)
On July 31, 1946, Thomas, as trustee for Alice Ginsberg
and Mildred Cafritz, :filed the instant suit for specific per-.
formance of the contract of March 8, 1946 (2). After full
hearing·, specific performance was decreed against defendant
Business Properties, Inc.
9*
*The foreg·oing· facts were, for the most part, testified
to by the complainants themselves, their. agent, Dr. Ed:..
ward Cafritz, and the broker, Cohen. The facti_;; are controverted <;>nly in two particulars, as follows:
(a) Cohen attempted to deny that he had acted ·as agent
for both the purch~ser and the seller. At page 89 of the record lle testified tha:t if he were doing that, he would be acting
as Mrs. Ginberg·'s ag·ent and would be collecting commission
from her; and at the end of his testimony, in response to
questions by the Court (104), he denied that he received or
had an ag-reement to receive any commission from Mrs. Gins·
berg.
. · (b) Both Morris and Dr. Edward Cafritz denied that Mr.
Willett and Dr. Kaplan told them that the Banton property
was necessary for the Hecht deal (Morris Cafritz, 112; Dr..
Edward Cafritz, 138). However, at pag·e 111 of .the record
Morris Cafritz testified that the purpose of his talk with Dr.
Cafritz was about_ the Hecht Company store, and the Banton
pi·operty was included in those lots.
ARGUMENT.

I.

...

The agent Cohen acted as agent for both principal,.~ to the
co1itract in suit; hence, as a matter of l(l!W, that contra'ct i1.1as
voidable by either principal, amd unenforceable in equity.

Petitioner concedes that it stands in the shoes of the owner
Banton, and it had no greater _rights or defenses to the instant .
suit than Banton had. The .defenses -relied on, as stated in
"Questions Presented", are only matters which could be interposed in behalf of Banton to defeat the suit for specific
perforinance. The first of these is th~ proposition that since
· the agent Cohen was acting for both the seller (Banton)
10* and the p:nrchasers under 8 the contract (complainants), ,
. . either principal could avoid the contract, and Banto:µ
did so. There is also no question but t~mt Thomas, who signed
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the contract of pureh8$e, was aoifog- as a straw fox the real
purchasers, Aliee Gins'b.erg and Mild:red Cafritz.
_ Tms Honorable Comi's dooisioo in. Ferguson v. Gooch,. 94Va. 1,. is cited as a leading case on this point by ~he authorities thr;oughout the country. At page: 8 of that decision this '
Court spoke as follows:.
· "Nothing is better settled than that a man cannot be the
agent of both. the seller and the buyer in tbe same transaction, without the intelligent consent of both .. Loyalty to 11is
trust is the most important duty which .he agent owes to his
principal. · Reliance upon his integrity, :fidelity, and ability is
tbe main consideration in the selection of agents, and so careful is the 1aw in guarding this fiduciary relation that it wm
not allow an agent to act for himself ancl hi$ principars,. nor
to act. for two principals on opposite sides of the same transaction. All such ti~ansactions are voidable, and may be repudiated by the principal, wit~out showing that he was injured ,) •
$

• ,,.

S.ee also Meec:Biam on Ageney, pa1rag1:-aph 2138, page 1715;
and 2 Am. Jur. 212, paragraph 262..
·

That. Cohen, . the agent who negotiated the contract sued
upon here, was representing the purchasers when he obtained
the· agency to sell for the seller, is clearly and conclusively
shown by his own testimony and that of the complail!ants,
Mrs. Ginsberg·, and her agent, Dr. Cafritz.
First, we find that Mrs. Ginsberg admitted to Dr. Cafritz .
that Cohen was acting as their agent until attorney Thomas
took ove-r.. The following. excerpts from the testimony of Dr.
E:dwarcl Ca.fritz clearly sliow whom Cohen was. representing:

'"A. Her husband was a realtor in Virginia and she owns
property in Vhrginia and had dealhlgs with. Mr. Cohen and
. thC!>\ught he was an hono1table g-e·ntle:man, and he repres.ented
her as agent f oir this piece of· property.
'' Q:. He represented her 1
U•
.., 'A. Yes; she was doing aJl the huyiing, I wasn..'t.''
(139.)
• * He represented us and bought the property f'or us·.
As I understand,. Mr. Colien rep.:cesented us until Mr.. Thomas
came into the picture'"' (143).
"

8
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Mrs. Ginsbei·g herself was very clear as to her employment of Coh~n. The following- is taken from the testimony
of :Mrs. Ginsberg:
'' Q. Let. me interrupt you a moment. vVhen you spoke to
Albert Cohen, you asked him to buy that property for you 7
"A. That's right.
''. Q. He ag·reed to do tba t?
"A. Yes.
.
'' Q. And then you finally agreed, after talking, that he
would be authorized to pay as much as $33,000 for it Y
''A. Yes.
"Q. But you wanted to get it as cheaply as you could, and
you ·were willing to pay thirty-three for iU
"A. That's right..
"Q. And he understood thaU
''A. Yes.
"Q. There was no question about that at all?
"A. As far as· I know, there wasn't" ( 41).

At page 201 of the record Mrs. Ginsberg· testifies:
''No one showed it to me-I told the broker to go out and
get it" (201).
And on page 203·:

'' Q~ You spoke to Albert Cohen; you used him to buy this
particular property for you 1
"A. Yes, I asked him to buy it for me, that is rig·ht" (203).
*Mrs. Ginsberg's· testimony at the trial ( 40 through
48), and her pre-trial deposition which is a part of the
record (200 throug·h 253), are full. of her clear and unambiguous testimony as to h@r desire to purchase the Banton property,. her employment of Cohen to get it for her, and her
willing·ness to pay $33,000.00 for it. There is no question .
about this.·
.
In the 1ight of the surrounding circumstances as shown by
the testimony of others, and of the foregoing excerpts from
the testimony and admissions of Mrs. Ginsberg, Cohen's own
testimony on this point .becomes very c~ear. Thus, at page
87 of the record, Cohen, called as a witness by the complain·
·
ants, testifies as follows : .
1:3:'f,

"Q. Before you saw :Mr. Banton, what did :Mrs. Ginsberg
say to you aboht the property?
·
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. ''A. Well, when she first approached me she said she was
interested in that piece, and to see if I could .negotiate the
purchase of .it" (87).
·
·
And at page 88:

''°Q. Did she ask you to go ahead arid purchase it ·y
'·' A. To act as an agent to purchase the property, that's
right.
.
'' Q. And that was before you got your exclusive contract
from Banton?
'' A. That's rig·ht.
"Q. So when you got the contract from Banton, which is
marked Defendants' Exhibit 1, you had already received
your instructions from Mrs. Ginsberg t ·.
"A. That she was infei.·ested in the purchase of it" (88).

Of couTse there came a time in Mr. Cohen's cross examination when he realized, perhaps for the first time, what he had
actually done. At pag·e 89 of the record he attempts to deny
that he was the ''·ag·ent'' for Mrs. Ginsberg·, but it is submitted that his testimony at this point was merely a conclusion:
·

*" A. If I were doing that I would be acting as her
agent and I would be collecting commission from her.
'' Q. You were acting as her agent t
·"A. Oh, no" (89).

13* ·

It must be remembered that Mrs. Ginsberg came to Mr.
Cohen ( and t11is is uncontradicted) before Banton came .back
to Arlington from Florida in early March, so when, Cohen
talked to Banton on Ma·rch the 5th, 1946, he had already been
in.~tructed by Mrs. G-insberg to purchase the Banton property
for her and had been told she would pa,y up· to $B3,000.00; yet
he remained silent and obtained a listing· from the seller for
only $31 .•000.00. His agency agreement whereby he became
the agent for Banton (D's. EX. #1; 261-A) bad this provision:
·
"In consideration of the aboYe listing the said agent hereby
agrees to use due dpigence in securing a purchaser .for the
said prope~·ty. ''
·
Could he possibly be said to be acting in good faith for the
seller only when he already had a purchaser and knew il 1 He
made no effort to find other purchasers, but on the very next
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day after Cohen obtainecl the listing, on March the 6th, it appears th.a.t Dr. Edward Cafritz knew that Mrs. Ginsberg }iad
tl,.e property tied itp. There is no dispute in the evidence that
the meeting at his brother Morris's office took place on the
fith, and at pages 135 and 136 of the record Dr. Cafritz clearly
states that at the time he went to see his brother he had already committed himself to go in. with· :Mrs. Ginsberg, and
l\frg. Ginsberg was very enthusiastic and wanted to buy the; '
property whether he went in with her or not; and that .Mrs.
(linsberg told him she was bi,ying the property that day (135).
· The very next day, :March the 7th, the contract was.drawn
selling the property to these people for $33,000.00, and it was
finally executed on the day after that, March the 8th.
141(, Could •there be any doubt as to whom Co;hen was ·representing in this tyansaction?
.
In addition to all of the f oreg·oing series .of circumstances
there is the further fact that Cohen testified that he had known
. Mrs. Ginsberg and her late husband ·and _had represented
them befpre in real estate matters, but he had never before
represented.Banton in such mattrs. In fact, according to his
own testb:~ony, Cohen says tbat·when Banton first came into
his office on March .the 5th, be (Banton) thought Cohen
wanted to buy bis property (79). How rig·ht he was!
Banton, having· been in Florida, it is apparent that he did
11ot know of the Hecht deal. However, Cohen knew of it,
Mrs. Ginsberg· knew of it, and -Dr. Edward Oafritz knew of
it. Banton no sooner stepped off the train, in effect, whe1J
Ca11en got hold of him and got his exclusive agency to sell.
Cohen states .at length (79) what he said .to Banton, but conspicuously missing from the conversation he related i's any
reference to t4e possibility of a ~epartment store to be built
in the area; nor is the1·e any mention of the fact that Cohen .
already had a very willing purchaser for $33,000.00; yet he
allows the man, whose interests be is suppose to be representing, to g-ive- him authority to sell it for $31,000.00.
And, on March the 7th, when the deal was completed, who
was it that came to Mr. Cohen's apartment for dinner with
him and his wife? Their friend and his client, Mrs. Ginsberg, one of the purchasers. Cohen on the witness stand, o!
course, denied the direct questions put to him by· the Court
that he had any commission or promise of commission· from
Mrs. Ginsberg· in this transaction, but the fact remains that
be still had her for a client and was still very friendly with
her.
15*
· *How very appropriate to the situation which stands
out from the testimony in this case are the words of·
this very Court in the case of Fergu.son v. f!ooch, supra:

r/.
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" * ~ * The chief object of the principle is not. to compel
restitution where actual fraud has been committed, or unjust advantage gained, but it is to prevent the agent front·
putting himself in a position ·'in which to be honest must be
a strain on him' and to elevate him 'to a position wheFe. he
cannot be tempted to betray his principal'. * * ~ 'To g11a rd
against tliis uncertainty all possible temptation is removed
and the prohibition against an agent acting in .a dual character is made broad enough to cover all of his hmnsactions.
The rights of the principal will not be changed, ·no1:- the capacity of the agent at large, but the fact that the agent is not
vested with a, discretion, but simply acts under an authority
to purchase a particular article at a specified price or sell
a particulaP article at tlle market price. No such distinction
is recognized by the adjudications nor can it be established
without removing an important safeguard against fraud.' '~

'

I

A ·cou,rt of eqiiity mowld not lend its aid to the r:nforcenient
of a realty contr(l;Ct ivh:idi is ·1m:consciencio1.ts or if/Jireasona.ble,.
or where there has been an.'lf u,nfairness o_r ·inequality between
the price m,ul, i,alu,e. To be entitled to specific perfonnance
th~ parties thcnisel1:ms· set~ki111fJ relief 1nits.t come into eq"il'ity
witli clean Tiamds,
. The law is we II settled in Virginia that specific performauce is not a matter of absolute right. This Court, in 1lforr.i,'>
v. Harrop, 154 Va. 127, 152 S. EL 343,. enunciated· the rule as
follows:
·
''The rigI1t to specific yi>erfo1tmance is not an absolute one
but rests in the judicial discretion of the chancellor and will
not be ordered when it would be inequitable. Eriuity is never
alert to enforce hard bargains- (Walker v. Fl e-ntlersou, 151 Vn.
913, 145 KE. ·an),. and the parties must be placed in a situation which does- not lie in compensation. Wright v. Pin,kett,,
22 Gratt. (63 Va.) 320; Fri.zzel y·. Frizzel, 149 Va. 815, 141 S.
E. 868.. Here the condition of the parties has not changed.
·1\for1·is stands exaetlv where he stood before his offer to·
16* purchase. 1\Ioreove'{., he· who comes ~into equity must
come with clean bands. 'l'his. properly is concededly
worth very ,much more than $4,550 .. 1vl orris himself had ag reed
to pay $8;500 for it. This he failed and- refusecl to do, and is
now asking that sale be. confirmed to, him at $4,550.00. lle
ignores one ora·l contract to purehase alflr.l dai-nis under an•
1

other."

'
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Other cases affirming this same principle are: Walker v.
Tlenderson, 151 Va. 91:3, 145 S. E. 311, citing and following
1Jfill1nam11. v. Swa1uz., 141 Va. :312, 127 S. K 166; and F·ish v.
Lesser, 69 Ill. 394.
The undisputed facts in the case at bar, which clearly
bring it within the foregoing. principles, are, in brief, as follows:
The _property was obviously w«;>rth much more than $33,- ·
000.00. It was ·~ctually sold to the defendant corporation
for ·$42,000.00. Dr. Kaplan and 'Willett had agreed to pay
$45,000.00 f~n· it when Dr. Cafritz got angTy at what he concluded was an attempt by the defendant's agents to buy the
property behind his back. That evidence is undisputed. There
is also evidence to the effect that between March the 5th and
March the -7th }Ir. "\Villett had told Cohen he would pay $40,000.CO for the Banton property. This, how·eyer, is specifically
denied by Cohen, so that it cannot be taken as an undisputed
fact.
However, the understan~ling and agreement entered into
by the agent for the c·omplainants, Dr. Cafritz, at his brother's
office., ,vith Dr. Kaplan and Mr. Willett, is undisputed and
admitted. This ,vas obviously an agreement not to compete
in buying the property and to keep the price down. In fact,
Dr. Cafritz became most angry when he thought that Kaplan
and ,vmett were trying to make a higher offer for the property: It is this very type of participation by complainants
themselves ~r thror.g·b authorized. agents which the courts
have said amounts to unclean hands. It is a weakness in their
own case for specific performance and does not depend upon
knowledge or participation in it by the seller. Pomeroy
17* on *" Specific Performance of Contracts", paragraph
183, page 469, states the general rule to. be as follows:
" * * * Although the very terms of an agreement, taken by.
themselves, may he unobjectionable, the circumstances immediately preceding· or accompanying·, or succeeding its conclusion; the relations of the parties, the acts. or omissions of
the plaintiff during the neg·otiations, or even after the time
of its being entered into, may be such as to stamp a character of iner1uity upon the agTeement ancl to furnish ample reason for withholding· the equitable remedy. It may be laid
down as a general proposition, that if tliere is any circumstance or fact connected with the preliminai:y negotiation or
subsequent operation, with the relations of the parties, o·r
conduoet of the plaint-iff, which renders its_ enforcement unfair,
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harsh, or inequitable upon the defendant, such specific performance will be refused, and to produce such a result, there
need have been no intentional dishonesty or unfairness, although in the great majority of instances, the design to over.:.
reach or obtain an undue advantage will of course be present."

It cannot therefore he argued that this is a right of defense
available only to Business .Properties, Inc., _and not to Banton, since it was between them and the complainants' agent,
for it is the act and participation of the complainants themselves which weakens their own case for spe~ific p,erformance.
It must be remembered that specific performance is not a
matter of absolute right; and if Banton himself in the instant
case knew of that agreement in Mr. Cafritz' office it could
have been put forward by him as ·a defense to complainants'
case. Therefore, clearly Business Properties, Inc.. could advance it, as it is a weakness in the complainants' own case.
This being the law, it is clear that the actions of Mrs. Ginsberg, Dr. Cafritz, and their agent, Cohen, in staving off competition and buying property ,vorth at least· $42,000.00 for
only $33,000.00 is such conduet as would require the chancellor, in the exercise of a Ao1md legal discretion, to leave the
parties where be found them and relegate the complain18• an~s to any action they may *have bad at law. The following ~ase, with factual situations very> very similar to
the one at bar, is also relied on by Petitioner: Hai, v. Lewis
and others, 39 ,Yisc. 364. Briefly these were the facts in that
case:
·
Mrs. Lewis was the owner of the real estate, and Henry
was a special agent for her. . ,Jones Qffered $450.00 as a purchase price for Mrs. Lewis' property to Henry, who submitted the offer fo Mrs. Lewis. After she accepted the offer,
. however, Jones der:lined. the purchase, but Henry antl1orized
him to obtain another purcha8er to take his place at the same
price. Jones offered the property to Hilton for $450.00, and
Hilton accepted; Jones reported this to- Henry but clid not disclose Hilton's 11nrne. l\irs. Lewis also accepted this, offer,
and Henry so advised Hilton, who a1-ranii;ed to take the· property through Hay. However, before Hilton hnd been advised h) Henry of Af rs. Lmvis' Mreptance, Hilton Jia.d received an offer from the dcfcmdi-mt Treweek to pay $550.00.
A conference between Henry, Hilton and Treweek resulted in
·Treweek 's withllrawing bis offer. The eontract was then
made by Mrs. Lewis tliroug·h Henry, sPlling· tJ1e property to
Hay. for $450.00. Tre,veek, having actual knowledge of the
1
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contract and with the intent to deceive and defraud., went
secretly to Chicago and offered Mrs. Lewis $600.00 which she
.accepted; although she knew that she had previously accepted
the prior offer; and she gave her deed to Treweek. Hay then
brought suit for specific performance against Mrs-.. Lewis .
(Banton in the instant case) and Treweik '(Petitioner in the
instant case). The Court held that the facts as alleged by
Hay were true, and that an abiding co11tract had been made
between Mrs. Lewis and Hay. However, in denying specific
performance, the Court said:

"* * The case shows that tl1e sale of her property, if sale·
jl:

~t was was for a lllss sum than it was reasonably appar19* ent a little patience would have. *secured. But however
that may be, the respondent (Hay) can claim only under
Hilton. And it was by Hirton's means acting in his own name
but on behalf of the respondent, that Treweek was induced
to withdraw his higl1er offer. Under such circumstances we
.cannot hold r~spondent 's contract, if contract there was, to
be in the language of Smith v. lYood, jnst, fair, and upon
adequate consideration. The 1·nle will not permit us to disturb Mrs. Lewis's sale for. the hip:her price to Treweek or to
enforce specific performance of Hilton's alleged contract in
the name of the respondent for the lower price, when Hilton
is responsible for the withdrawal of the offer for a higher
price. The respondent must be left to enforce any right which
be may have., by action at law."

CONCLUSION.
The principles of' law relied upon by the Petitioner are well
settled in tbis. State. They are: (1) That wh~re a contract
for the purchase of real estate has been brought about by an
agent who in fact repre~.;ented both the parties, the rontra~t .
-is voidable at the election of either .one of the parties, and.
will not be enforceable against the repudiating- party in
equity; and (2) That specific performance of a. rontract to
convey land is not a matter of absolute ri[!;ht but rests in the
::,ouncl legal discretion of the c1mnc>.(ll1or in equity. Such discretion will not be exercised when the parties seeking enforcement have taken p~rt in any unfair or inequitable conduct, even .thoup;h it do·N; not amount to fraud, where the result of such conduct would be t.o have a sale bv the seller at
a price lower than could reasonahlv liave been obtained had
tl1ere been absolutely fail~ conduct in deaHng·s.
Furthermore, the law is also to the effect that a weaker
case- is sufficient to defeat spe~ific i1erformanre than is re-
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quired to e.nforce the 1·emedy, since in this class of case a
party invoking the equitable remedy must come into court
with clean hands. Crott11 v .. Effle-r, 60 "\Y. Va. 258, 54 S. E.
.. 20:1:

435.
~In Ca.th(trt v. Robinson, 5 Peters 264, 8 Law Ed. 264,

decided by the.Supreme Court of the United States in a
case arising·out of. Alexandria, Virginia,, when it was part of
the District of Columbia, Chief Justice Marshall imid~

•

·"The difference behveen that degree of unfairness which
will induce a: court of equity to interfere actively by setting
· aside a contract and that which will induce a court to withhold its aid is well settled. 10 Ves. 2'92.; 2. Coxe's Cases ·in
Chancery, 77. It is said that the plaintiff must come into
court with clean hands and that a defendant piay resist ~ bill
for specific performance hy sl10wing that under the circumstances the plaintiff is not entitled to the· relief he seeks."
A mere reading of 1hc testimony ancl record in the case at
bar will show clearly that the farts fall within· the foregoing,.
well established principles of law, and that therefore the
lower court was in error as a matter of law in lending its aicl
to the enforcement of the complainants' contract under the
circumstances in whfoh that contract was obtained. It is
therefore earnestly requested that thi~ Court allow a ,vrit of
error herein.
.
It is the desire of your Petitioner to state orally the 1·easons for reviewing- thi~ decision, and in the event a writ of
error J:>e awarded, to adopt this petition as its hri~f.
A copy of this petition is being delivered to lames H. Simmonds, Esq., attorney for Respondents, Court House Square,
Arlington, Virginia.~ this 12th clay of April, 1917Respectfully sn bmittecl,
BUSINESS PROPERTIES, INC.,
Petitioner,
By: ALFRED A. HILTON! Attorney.
ALFRED A. HILTON,
1437 North.Court House Road!
Arlington, -Vi rg'ini a.
MARK P. FRIEDLAND~JR,
Fairfax, Virginia
and
502 Hill Building,
Washington~ D. C.,
Attorneys for Petiti_oner.
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*I, the undersigned counsel, practicing-in the Supreme
Court of Appeals of Virginia, do hereby certify that in
my opinion there is an ·error apparent on the. face of the
record of the judgment in tl1is case, for which the same should
be reviewed and reversed.
·

ALFRED A.. HILTON,
Attorney for Petitioner.
Service accepted April 12, 1947.
SIMMONDS & CULLER,
by GEOR.GE DANN.
Received April 14, 1947.

M. B. "\VATTS, Clerk.
Received May 2/47.

C. V. S.
,June 9, 1947. .A.ppca] a warded by the court. Bond $1,000.

M.B.W~

RECORD
b.,iled July l~,. 1946..
The Commonwealt11 of Virg·~nia.,
To the Sheriff of tlrn .County of .A.rlington, Greetings:
We Command You, That you summon John Vl. Banton and
·Business Properties, Inc., to appear at the Clerk's office of
the Circuit Court of tl1e County of Arlington at the rules to
be held for the said Court on the First Monday in July, 1946,
to answer a bill in chancery, exhtbited against them- in our
said Court by Claude 0. Thomas, Trustee.
And have tlrnn tllere thi~ writ. ·witness H. Bruce Green,
Clerk of our. said Court, at the courtl1ouse, the Fifteenth day
of 1\Iay, 1946, and in the 170th year of the Commonwealth.

. H. BRUCE GREEN, Clerk.
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John W. Banton Not found in my bailiwick.
Given under my hand this 11 day qf July., 19.46.

.

H. G. BAUSERMAN,
Sheriff, Arl. Co., Va.
By CARL TAYLOR, .
Deputy Sheriff.

I

Form ~~00
Claude 0. Thomas, Trustee

v.

John W. Banton and Business Properties, Inc.
SUBPOENA IN CHANCERY--·#2897.

'
JAMES H. SIMJ\fONDS, p. q.

To First July, 1946, Rules., Ar1ingfon County Circuit Court.
Credited to Sberiff 's
Account $ .75
Date 5/15/46.
page 2
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BILL OF COMPLAINT FILE:p ,TULY 31, 1946.

To t.he Honorable Walter T. McCarthy, .Judge of the said
Court:
·
Your complainant respectfully shows unto your Honor:
1. That on the 8th day of March, 1946, your co111plai)J.ant.,
acting for and on belmlf of one Alice Ginsber~ and one Mildred Ca.fritz, entered into a ·written contract with tl1e defendant. ,John -W. Banton, also referred· to as ,John Banton and
,J. "\V. Banton, w]1creby said defendant ag;reed to sell all of
lots 78, 79 and 80 of.Lyon's Addition to 0larendon, Arlington
County. Virg·inia. for the sum of $33,000.00, payable as follows: $10,000.00 in cash. of wbfob the $3,300.00 depo~ited on
signing· of contract slu1ll be a part, the balance t.o be -represented by a first deed of trust in the amonip.t ·of $23.000.00, securing. a note in said amount, bearing interest at the rate of
4~%.--per annum, said note payable in annual installments or
not less than $5,000.00 per year. A copy of said contract is attached hereto, marked "Exhibit A''; and it is Asked tliat said
contract be read and made a part l1ereof as if set out verbatim.
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2. That your complainant is informed and believes, and
therefore alleges, that the defendant, John W. Banton, and
the defendant, Business Properties., Inc.., knew that said complainant was acting- for· and on behalf of said Alice Ginsberg
and Mildred Cafrifa.
·
3. That on or about May 1, 194fi, and within the time re- .
quired for settlement ( sixty days), the said Alice Ginsperg
and Mildred Cafritz transferred to your eomplainant ca:sh in
the amount of $6,700.00, uncl executed and acknowledged a
first deed of trust upon said property securing a note. in the
amount of $23!000.00, bearing interest at 4%% per
page 3 ~ annum, made by said Alice .Gin~berg and Mildi:ed,
Cafrib; to the order of .John ,v. Banton, payable
· in annual installmcn~s of not less than $6,00o~oo per vear;
whereupon your complainant advised the defendant, tT olin W.
Banton, that his principals ,vere ready, able and willing to
· comply with the t~rms of said contract., and that the balance
of the cash and said deed of trust and note would be delivered
upon execution and delivery of a deed to said property. The
said-defendant, John V-l. Banton, did not immediately ~omply,
and your complainant, within the next few days made repeated requests to said defendant, ·or to his attorney, complete settlement. After tlrnse numer~us requests! your complainant was advised for the first time by the attorney for
said defendai;it, that said contraC't was with your complainant
and not with said Alice Ginsberg and Mildred Cafritz. Where.. upon, your complainant advised the attorney for said defendant that your complainant would either endorse the purchase
· money note or take title in his o\vn name and execute said
purchase money trust and note; ,and your complainant immediately prepared and delivered to said defendant's attorney
a deed to ·be executed by said defendant conveying the property 'to your complainant.
4. No deed, naming either said Alice Ginsberg and :Mildred
Ca.fritz or your complainant,. as grantees, was_ ever tendered
by &aid defendant, and your complainant is informed and believes, and therefore alleges., that no surh deed was ever
siimed by sa~d defendant.
.
. 5. Your complainant and Ure said A lice Gi:µsberg· and Mildred Cafritz have at all times since May 1. 1946, been ready,
willing, able and desirous of closing- and settling the afore- .
said contract in accordance with the terms thereof, but the
said defendant, .Johi1 W. Banton, has failed ancl refused to
do so.
6. On May 14, 1946, 'your eomplainant heard a
page 4 ~ rumor to the effect. that tl1e defend:mt 1 John W.
Banton, was planning to make some disposition of
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the property not in accordance with the terms of said contract, and your complainant ther~upon recorded the aforesaid contract among the land records of Arlington County,
Virginia., at 10:00 A. l\.L on May 14, 1946, as Instrument No.
4873. However, your complainant discovered that at 9 :45
.A. M. on said May 14, 1946, the defendant, John W. Banton,
by deed of bargain and sale purported to convey the property covered by the aforesaid contract to the defendant, Business Properties, Inc.
7. Your complainant is informed, believes, and the ref ore
alleg·es: that one Dr. Harry Kaplan and one Eugene Willett
are interested as office.rs, agents, stockholders or beneficial
owners of the stock of Business Properties, Inc., and that said
Harry Kaplan anel Eugene ,vmet.t, as well as other agents
of said" defendant corporation, hnd knowledge of the existence
of the aforesaid contract between your complainant and the
defendant., John W. Banton.
8. That the defendant,. Business Properties, Inc., holds the
aforesaid property subject to the aforesaid contract between
your complainant and said defendant, Jo]m ,v. ijanton, and
is a trustee for your complainant and should be required to
perform said contract.
9. That your complaipant in entP-ring into said contract
with the defendant, John W. Banton, was acting as an agent
and trustee fot said Alire Ginsb()rg· and Mildred Cafritz, ancl
action& taken by bim in performance thereof, including the
institution of this suit, was for the use and benefit of said
Alice Ginsberg and Mildred Cafritz, and they should be made
parties to this suit in order to assert their rights in the premises.
10. Your complainant and said Alice Ginsberg
page 5 ~ and Mildred Cafrit~ now stand ready, willing and
able to perform smd contra<?t, and hereby tender
performance by delivery to the Register of the Court the bala11ce of cash in the amount of $6,700.00, and a note in the
amount of $23,000.00, in accordance with the terms of said
contract made by· said :Mildred Cafritz and Alice Ginsberg:and endorsed hy your complainant, and a deed of trust securing said note. Your complainant is also ready, able and willing, if decreed by the Comt, to fake title in his own name and
to execute ~ note in the amount of .$23,000.00, payable in accordance .with the terms of the, contract, secured by a first
deed of trust on said prop<~rty.

WHEREFORE, your complainant prays that John W. Banton, Business Properties, In<?.., Alice Ginsberg and Mildred
Cafritz be made parties de.fendant to this bill of complaint
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and be required to ans.wer the rnme, but not under oath, answer under oath being hereby waived; that all proper process
issue; that the aforesaid contract date March 8, 194G; between
your complainant aml the defendant, J olm \V. Banton, be
specifically enforced; that the aforementioned purported deed
from the defendant, ,Jolm W. Banton, to the defendant, Business Properties, Inc., dated l\fay 14, 1946, and recorded among
the land records of Arlington County on l\fay 14., 1946, at 9 :4~
. A. 1\L, as Instrument No. 4872, he de,'3lared null and void, or
in the alternative., that said Business Properties, Inc., be required to comply with the terms of the aforesaid contract of
March 8, 1946, and convey said property to the complainant
or to said AJice Ginsberg and :Mildred Cafritz; and that your
complainant haw~ sui::h other,. further and more general relief as the nature of his cm,e may require>.

CLAUDE 0. THOMAS
Trustee Complainant
By Counsel
. JAMES H. SIMMONDS
Counsel for Complainant
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SALES CONTRACT.

THiS .AGREE:\IENT of Su]e made in triplicate this 8th
day of March,. 1H46, hchveen Claude O. Thomas, Trustee
(hereinafter known a~ the Vendee) ·und John Banton (hereinafter known as t]ie Vendor) .and Albert H. Cohen (herein-

after know·u as the Agent).
"\VITNESSETH: That for and in consideration of the sum
of Three Thousand Three HnudrP.d and No/100 Dollars
($3,300.00) by check in hand paid, receipt of whfoh is hereby
acknowledged, the Venclee agrees to buy and tl1e Vendor
agrees to sell for the sum of Thirty-three Thousand and
No/100 Dollars ($33,000.00), all that certain piece, parcel or
lot of land described ai;: followR, to-wit:. AH of Lots 78-79-and
80, of Lyon's Adclitio11 to Olarenclon, hein~ the property in
the Southeast Corner of Fairfax D1·ive and Garfield St.. Ar- ·
lington, Virginia, imd lmving a frontage on No. Garfield -St.
of approximately 99.21. feet and a frontage on No. Fairgax
Drive of approximately 88 feet, nnd containin~ in a 11 approximately 7,837 sq. ft., together with all improvements the1·eon.
The Vendor w·arrnnts that there are no mort,!!ages, liens,
assessments., or encumbrances .of any kind ag-ai:pst this property.
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Terms of sale:
. Ten Thousand Dollars ($10,000.00) in cash, of which this
Thirty-three Hundred Dollars ($3,300.00) deposit is a part.
The balance to be represented by a First·Deed of Trust in the
amount of Twenty-thtee Thousand Dollars ($23,000.00), bear-·
ing interest at the rate of 4¥2%. per annum, said note payable
in annual installments of not less than Five Thousand Dollars
per year.
The Vendor agrees to convey the above property with a
General Warranty Deed. Examination of title, conveyancing,
nota1~y fees, revenue stamps and all recording charges, including those for purchase money trust, if any, are .to be at the
cost of the purchaser.
"Where trustees are to be named in a deed of trust or trusts
the said trustees are to be named by the party respectively ·
secured therebv.
All taxes, insurance, rentR., nnd interest a re to be adjusted
at the time of closing.
·
The purchaser agrees to comply with tbe terms of sale .
herein within Sixty days from the date. of acceptance by
owner or the deposit will be forefeited, in which event onehalf of said deposit.shall be paid to the Agent, for his service.
It is understood that the title is to be g·ood of reeord or no
sale. However, a reasonablC\ time shall be allowed ·the Vendor
to correct any defects reported by the title examiner.
It is understood that the property is to be conveyed subject.
to any restrictions now thereo'n.
.
Possession is to be given Date of settlement.
The Vendor agrees to pay to the Agent cash for his services a commission on the sale price of tlrn property at the
following rate: Five per cent.
"'Witness the following signatures and seals this 8th day of
March, ~946.

CLAUDE 0. THOMAS, Trustee (Seal)
(Seal)
~LBER.T IL COHEN
(Seal)

~T. W. BAN.TON
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State of Virg·inia,
County of Arlington, to-wit:·

I. ,Tulia Sterner. a Notarv Public for the Countv aforesaid
in the State of Virginia, whose rommission expires on the
14th day of 1\farch, 1950, do certify that Claude O. Thomas.,
whose name, as Trustee, is signed to the fore2:oing and hereunto annexed writing, bearing date on the 8th day of March,
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1946, has this day acknowledged the .same before me hi my
County and state aforesaid.
Given under my hand this 14th day of March, 1946•

.JULIA STERN:ER,
N o~ary P~lic.
Virginia:

In the Clerk's office of the Circuit Court of ,Arlington
County this deed was received and with the annexed. certificate .admitted to record at 10 :00 o'clock A. M..
.1\fay 14, 1946.
Teste:

H. BRUCE GREEN,
·

.. Clerk.
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Teste:

H. BRUCE GREEN,
Clerk.
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Return to:Claude 0 .. Thomas-..
·St.Tax
Recd 'g,, &c-..

$39.60
1.50
$41.10

A Copy, Teste;:
H .. BRUCE GREEN,.
Clerk..

pa:ge Sf ANSWER TO BILL OF COMPLAINT FILED
OCTOBER 7, 1946.
.
To: The Honorable Walter T .. McCarthy,. judge of the said~
Cou:r:t:. .

For an answer to the bill m complaint filed herein your
' Defendant, Business Prop_ertie$, Inc., a corporation organizecl
and existing under the laws of the State of Virginia, replies.
as follows:.·
1. You:u Defendant denies that the Complainant acter fo1~
-or on behalf of Alice Ginsberg and Mildred Cafritz, and fm:ther having no personal know ledge of the other farts alleged,.
can neither admit nor deny the same.
2. This Defendant denies the allegations of paragraph (2)
insofar as said paragraph refers to this Defendant.
3.. This Defendant is without knowledge of the trm1sfer of"
funds from Alice Ginsberg and Mildred Cafritz to Claude 0.
Thomas, Trustee,. and Defendant is without knowledge of. th~
execution of and ackno-\.vledgement of any first deed of trust,. •
nor has this Defendant any knowledge of the ableness or willingness or readiness of the Complainanf or Alice Gin!?-berK
and Mildred Cafritz to comply wit11 the terms of any alleged
contract. Yonr Defenclant is also without-lmowledge of any
· conduct on the part of ,J olm W. Banton in response to such
alleged requests, nor has your Defendant knowledge of any
of the other allegations of said paragraph, and therefore denies the same.
4. This Defendant has no knowfodge of tl1e alleg-:;ttions of
paragraph (4) a~d- neither acTmits nor denies the same.
5. Being _without knowledg·e of the allegations of paragraph
(5) your Defendantneitller admits nor denies but, if' material,
demands strict proof thereof.
·
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6. Your Defendant is without knowledge of any rumors
that were heard by the Complainant, hut admits that the said
Defendant~ John W. Banton, did, by his deed, conpage 9 ~ vey property located in Arlington County, Virginia
to this Defendant, and your Defendant denies each
and ~very other allegation in said paragraph contained.
7. Your Defendant admits that Dr. Harry Kaplan and one
E. Jean ·wmett are stockholders and otlicers of this Defendant. Your Defendant further admits that said stockholders·
were familiar with a claim made by the Defendant, John W.
Banton, against one Albert H. Cohen in a law action in this
Court in which it was asserted that the said Cohen, kno·wing
that a purchaser was ready, willing and able to pay more than
$40,000.00 for the property involved herein,. did nevertheless
obtain the signature of John W. Banton _to a contract for
$33,000.00. Your Def cndant further believes that the offers
referred to in the said law action were the offers made bv the
officers of this company to tlie said Cohen ; but your Def endaiit has no actual knowledg·o of the circumstances described
in said suit.
8. Your Defendant denies the allegations of paragraph (8).
9. Your Defendant denies the conrlusions of law and allegations of fact contained in paragraph (9).
10. Your Defendant is :without lmowledge of the readiness.,
willingness or the ability of Alice Ginsberg and Mildred
Cafritz to ·perform the alleged ~ontraet. and if material to
this suit, strict proof is demnnded; and as to the Complainant's· readiness, ability and willingness to perform the alleged
contract, your Defendant is without lmow]eclg·() and demands
strict proof; and as to the rig·ht of said Complainant, Claude
0. Thomas, Trustee, Alice Gin~berg a~d Mildred Cafritz to
specific performance, it is denie_d.
11. For a further answer to tlie bill of rornplnint filed herein
your Defendant sayR that the Complainant seeks .
page 10 } specific performance wbir-h wonld lie inequitable,
. oppressive and unconscionable, and that the complaint should be dismissed.
BUSINESS PROPERTIES, INC.
By: E. ,J. "'\VILLETT
MARK P. FRIEDLANDER
839 Seventeenth St., N. \\T.
Washington, D. C. or Fai1·fax Virginia
Attorney for Defendant,
Business Properties, Inc.·
Arlington,, Virginia.
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STIPULATION.

IT IS HEREBY STIPULATED, By and between counsel.
for the complainant and the defendant, Business Properties,
Inc., as follows :
1. That .Alice ,Ginsberg and l\Hklred Cafritz be made parties complainant, instead of parties defendant fa this matter,
and that they adopt the allegations of the bill of complaint
· filed herein as and "for their bill of complaint, and the answer
to said bill of complaint, as fileil, shall apply to them.
2. That the defendant, Business Properties, Inc., through
its officers and agents, l1a9 been informed prior to its entering into any contract with John W. Banton, that said Banton
had, in March of 1946, c~mtraeted to sell the property in litigation to Dr. Edward .A. Cafritz, either for his own account
or as agent for others.
3. That the indemnifying agreement dated May 14, 19~6,
may be offered in evidence without formal proof.
4. That Dr: Edward A. Cafritz was at all times acting in
this matter on behalf of .Alice Ginsberg and Mildred Cafritz.
5. That the following persons will be available to testify at
the trial of this cause: Dr. Harry Kaplan, Eugene J. Willett,
Dr. Edward A. Cafritz,. Ali~e Gin~berg. In the event that
Morris Cafritz is not available to testify, it is stipulated that
his deposition, taken in Washing-ton, D. C., on October 4, 1946,
before Lloyd L. Harkins, a Notary Public, will be admitted in
evidence in lieu of his testimony.
,I.AMES H. SIMMONDS
· Counsel for Complainant
. MARK P. FRIEDLANDER
Counsel Defendant
Business Properties.: Inc.
page 12 ~

vVe agree to this stipulation:

BUSINESS PROPERTIES, ING.
.By: EUGENE .r. ,vILLET'l'
HARRY KAPLAN
Attornev in Fact
ALICE GINSBER.GMILDRED CAFR.ITz·

It is further ·stipulated that Frank L. Ball was the dulv
authorized attorney for the defenclant, John W. Banton,

on
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matter ar~sjng in connection with the contract in snit, dated
March 8, 1946.

MARK P. FRIEDLANDER
""TAMES H. SIMMONDS
page 13 } In the Circuit Court of Arlington County, Virginia.
Claude 0. Thomas, Trustee, CC!mplainant,.

v.

.

John W. Banton and Business Properties, Inc., Defendants.
The following evidence on behalf of the Complainants and
of the Defendant, respectively, as hereinafter denoted, is all
the evidence that was .introduc~d on the trial of this cause.

FRANKLIN .A. STEINKO
Court Reporter
1420 New York Avenue., N. vV.
·washing·ton 5, D. C.
page 14 } In the Circuit Court of Arlington County, Virginia.
Claude 0. Thomas, Trustee, Complainant,
1).

"John W. Banton· and Business Properties, Ine., Defendants.
Arlington, Virginia .
Thursday, December 5, 1946 ·
The above-entitled -cause came on for hearing before the
Honorable W a;lter T. McCarthy, Judge of the Circuit ~ourt,.
in the Courthouse at Arlington, Virginia, between the hours
of ten o'clock a. m. and six o'clock p. m... Thursday, Decemoer
5, 1946.

·

Appearances: James H. Simmonds, Esq., Attorney for the
Complainant;
.
.
:M:ark P. Frie(11andor,
Esq.,
Attorney
for the .Defendants..
.

· PROCEEDINGS.
· Mr. Friedlander: Vle have prepared a stipulation which
has been signed as to some of the facts wl1ich we could stipu- .
late.
The Court: All right. Mr. RimmondA, do you
page 15 } want to make a statement?
Mr. Simmonds: Yes, sir.
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Yo·ur Honor, this suit was instituted by Claude 0. Thomas,
Trustee, as Complainant, against J obn W. Banton and Business Properties, Inc., Defendants.
The Bill of Complaint alleges that on March 8, 1.946., Mr.
Thom~s, acting as Trustee for a Mrs. GinsbHrg and a Dr.
Edward Cafritz, entered into a contract with the Defendant,.
John W. Banton, to purchase certain property located at Garfield Street. and Fairfax Drive, in Arlington County, consisting of three lots, for the sum of $33,000, $10.000 being payable
on· settlement and the balance hy the execution of a first deed
of trust in the amount of $28,000. A deposit of $3,300 was
made with the contract ·by check of Mrs. Ginsberg, payable
to Albert Cohen. This contract was duly signed by the Defendant Banton and the settlement date was to be within sixtv
days after date of that contract.
, ..
On or about :May 1st., which was several days before the
expiration of the sixty days, full settlement of the· contract
was made by Mrs. Ginsberg and Mrs. Oafritz in the office of
Mr. Claude Thomas, who was ~xamining the title and handling· settlement for them.
Thomas called upon Mr. Frank Ball, who was the attorney
for John Banton in the matter, showed him the settlement
.
sheet, and presented a deed for Mr. Banton
page 16 ~ sig·nature. There was some dela~v before :Mr. Ball
returned the contract or Raid anything further, but
still within the sixty-day period Mr. T110tnas was advised
that Banton would make a deed only to Claude Thomas as
Trustee, that being the ·way the contract was made out.
· Mr. Thomas then indicated his willingness to carry out
the terms of the contract, and prepared anot.her deed naming
himself as Grantee, and presented it to Mr. Ball for Banton's
signature. Nothing further was done by Banton in tendeiing
the deed, although the money was in the hands of Mr. Thomas
all this time and he repeatedly told Mr. Bull of his anxiety
to settle; until 1\fay 14th, wl1en 1\fr. 'rhomas l1eard that the
property had been or wns abn.ut. to he conveyed to another
party. He thereupon reco1·dod tl;e contract of sale, but he
found that fifteen minutes earHer, I think, a deed lmd gone
on record from J obn "\V. Hunton to the Defendant, Business
Properties, Inc.
·
We further allege, and it iA stipulated, .tlrnt Business Properties, Inc., .knew of the exisfanc~ of this contract between
Banton and Claude Thomas. Trust()e, wJ10 was acting for
. Cafritz and Ginsberg; that they lla<l full knowedg-e of that
contract and they also knew. of tlie ageney of Thomas in the
matter for them.
There ]1avi11g been a fufll eompliance or tender of compliance with the contract on the part of the Complainant I1ere~

's
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aind the Defendalilt, Business P1·operties, Ine., having taken title to the ]>r<:;>pe:r;ty with knowledge of
this contract, it is out" contention that they take it
subject to it and hold as· tmstee for the purchaS€r in the eontract of March 8, 1946.
.
.
I believe the stipulations in this case pretty well admit ·
most of the allegations of the Bill of Complaint. In the original suit, .A.1iee Gins berg and Mildred Cafri tz were made par-.
ties defend.ant, but by the s.tipl!llation they are made parties
plaintiff i:n tliis case and the Biill of Complaint is likewise
adopted as · to them.
It is further stipulated that Busiii1ess Properties, Inc.,.
through its officers and agents, had been informed prior to
its entering· into any contract with Banton that Banton had,
in l\Iarch, 1946, contracted to sell t:l!te property in litigation
to Dv. Et:l'ward Cafritz, either for his own accouBt or as agent
f ~>ir· othe:rs.
It is further stipulate-cl tbat a certain indemnity agreement
which Brrsiness Properties·,. Inc., gave to Banton at the time
that tl1ey bought the p:roperty from :Ban~on, indemnifying
him against any }oss by reasol!l of the: litigation which might
arise under this eonbae.t of March 8th, the contract in ques- .
tion, should be admitted in evidence- without formal proof. ·
It is fm;ther f.:tiri.Hda:ted that Dr. Cafritz was acting in this
matter on behalf o:£ Alice Gins-berg. and his wife Mildred
Cafritz.
It is a1so stipulated that in all matters in con-_
J.!)age 18 }- neetio:n ·with this eon tract Mr. Frank Ball was acting as the attorney for John Banton.
Your Honor, we believe- that if we prove these facts the
Conrt should decree that Brnsiness Properties, Inc., hold the
t}ll'Operty now sl!lbject to this contract, and should be required
to, perform aeeording to! its te1nns.
Mr. Friedlander: l:fi the Court pleases, the facts that the
defendant will pro,ve, h:rtiefty,. are. these: Vv e will start prior
to :M:areh 5-, 1946. Mr. Cohen, ~ :real estate 1>.r©ker, authorized to engage in the real estate business in Arlington County
a:nd the State of Virginia, was aware of and knew that Business Properties, Inc., were interested in purchasing the property which we will, for the purpose of the record, call the
Banton property. That is the property involved in this suit.
We will show the Court £r0m . the evidence that a Mrs·.
Ginsburg became aware~ of a Hecht Company deal going up
in Arlington County, adjacent to, upo-n,.-and near the property known as the Banton property. She became aware of
this deal or transaction which was then pending, and pretty

. .10age- 17

~
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well developed, from a Dr. Cafritz. She went and viewed the
property and then went to Mr. Cohen, and this was prior to ·
March 6th, before March 5th, and then she told Mr. Cohen
to buy that property for her. She authorized and directed
that he buy that property for her. So he, in repage 19 ~ spouse to this requ~st, and with the further facts
established by the evidence of the plaintiff as well
.as the defendant that she at no time was advised or sugg·ested
to buy this property by the ag·ent Cohen, but. that she herself had directed Cohen to buy the property for her.
He then approached a Mr. Banton, who µ.t the·time of his
contract with Mrs. Ginsberg had been out of the city. He
met Mr. Banton on the fifth of'March, and then and there obtained_:_
·
The Court: "'\Vho is this man you are talking about?
Mr. Friedlander: 1\fr. Cohen obtained from Mr. Banton an
exclusive agreement to sell Banton 's property as agent for
Banton, and the sale price· authorized under this exclusive·
agency contract was $31,000, or not less than $31,000. Prior
to that time he had advised Mrs. Ginsberg that he could buy
the property probably for $33,000. That was prior to March.
5th. But on March 5th he obtained an exclusive listing from
Banton to sell for Banton at not less than $31,000.
·
-At the same time that this was happening-that' is, the obtaining of this exclusive agreemcnt~a Morris Cafritz, a real
estate operator and builder of great financial stability, had
.called his friend, Dr. Kaplan, with whom he had played golf'
from time to time and was on close term~, and asked him a bout ·
the Hecht Company deal, because he knew Dr. Kaplan had
formerly been interested in the Old Dominion
page 20 ~ Building·, which would be near the site of that new
.
Hecht Company, and he a~ked Dr. Kaplan whether
or not the Hecht Company deal was going through, and the
reason he asked him was that bad a kin or relative who was
interested in buying the Old Dominion Building.
·
As a result of tllis talk, Dr. Kaplan said to Morris Cafritz,
'' I would like to get your advice on the advisability of investing in this Hecht Company deal. I am not in it yet, but
I have a chance of going in," so they arranged to meet at
noon on the following·· Thursday, March 7th, Dr. Kaplan having advised :Morris Cafritz that the Hecht Company deal, so
far as he knew, was going throug·b, as a result of' which Mor:ris Cafritz lmd given adv:ice to his relative to purchase the
Old Dominion Building.
On the 6th of March, which was a ,vednesGl.ay, and prior
to this noon meeting, Mr. Cohe.m approached Mr. Willett, who
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was an officer and.· probably attorney in fact for Business
Properties, Inc., and at. that time advised Mr. Willett, up in
Clarendon, .outside the Hub Men's Shop, that he, Mr. Cohen, ·
liad the property, the Banton property, tied up; and wanted
to know what Mr. Willett would pay for it. Mr. Willett advised him he didn't want to pay any more than was necessary, but that he would go as high as $40,000. That was on
the 6th of March.
On the 7th of March, at noon, Mr. Willett and Dr. Kaplan
·
met in Morris Cafritz' office in the District of
page 21} Columbia, and when they came in in respons~ to
their appointment Dr. Edward Cafritz, a brother
of Morris Cafritz, was already in the office. Upon their coming in, Dr. Cafritz went out,. and they proceeded to discuss
the ~atter of this Hecht Company project with Morris Cafritz, and Morris Cafrits then became a little eijlbarrassed,
because h~ realized that his brother had been talking to him
about some of this Hecht Company property, so he said, ~'I
had better call my brother in", so Dr. Cafritz was called in,
and the four of them were in tl1e room together, and Dr.
Kaplan was much excited because, as he said to all of these
people, ''You will ruin our deal. We have got to have that
prop~rty''.
.
So Morris Cafritz then said that it was lucky he was in
the hands of friends, because they wouldn't bu rt his deal, and
they than arranged and agreed-and this will not be disputed;
it is conceded by both sides-that Morris Cafritz, or someone
there, suggested that Edward Cafritz, Dr. Cafritz, buy the
property for this defendant; that a nominal profit, or a profit,
be paid to Dr. Cafritz, 'Yhich would be set by his brother
Morris Cafritz, and they all agreed to that and they went
downstairs .and had lunch together.
The evidence will show that the following day, on March
8th, a contract was entered into between Mr. Thomas, Trustee, and Mr. Banton, and the contract was engineered by Mr.
Cohen, who had represented Mrs. Ginsburg to buy
page 22 ~ the property and. who had represented Mr. Ban.
ton to sell the property, and that this contract was·
dated the 8th of March ·and signed and executed by the parties.
·
The following Sunday Dr. Cafritz advised Dr. Kaplan that
because of something they had done he would not sell the
property to them, or transfer the property to them, as he
had agreed. but he would insist that they pay $45,000 for this
property. That ·was the following Sunday.
The situation being· as·it was, they being, so to speak, over
a barrel, they ag·reed to .pay $45,000.

•

32

Supreme Court. of A.pp.ool_s of Virginia:
Claude 0. Tho'llias.. .

The:ta DY. Cafritz changed his· mind again, and he· refused
to sell for $45,000. So th~n they got hold of the Presic1:en.1r
of the Hecht Company, Mr. Dnlean, and Mr. Dtilcan,. who was
a elose friend of Dr. Cafritz, invited Dr. Cafritz for dinner
and there· persuaded Dr .. Ca.fritz to sen for $45,000,, the priee
he had raised it to on Sunday.
Then Mr~ ·wmett, who, was advised of the situati<m, prepared a contract fo1~ this praperty for $45,000 and presented
it. to, l\fo.r:uis Ca:£ritz, as he· lnad been advised, tog·ether with a
de10osit, ana he was greeted at tliliis- o~casion by '' Get out of
m;y affice; I don't want to have an.ything to do with the. deal
01: with you'', after Dr. Cafritz.1rr~ been communicated with
by 'phone by :Morris Cafritz and apparently had again rejected the $45,000.
That was the s-iituation. at that point, and nothing
page 23 ~- happened ...
.
On the 14th day of May, wl1ich was after the 60·day pe·1iod--and I say to your HonDr right now that I clio not
think under our law 0:f Virginia that the time. was 0f the es:..
sence, and that this point is important £rom a,. leg·a-1 poim.t of
view, whether it was after the sixty days or before,__we were
advised that the contract hmJ not been c@mpleted, that it had
been a.voided and repudiated by J obn Ban.ton, .and we made
the deal and bought the propeL'ty.
Defendant will shew you these things~ and under the law,
as deeided by the Supreme Coui---t of Appeals, we wiU ask f orr
ai dismissal of the suit...
·
Mr.. Simmonds: Mr. Claude Thomas i-s, ou,r fi,rst ·witness.
Thereupon

_
CLAUDE O>. THOMAS,.
the Complaina;ut, wa,s- ca.lied as a witness in his own beha.lf'
and, ha,ving been duly sw.orn, was examined ancl testified' as
follows-:
DIRECT EX.4:MINATLON.
:Mr. Simmonds: Befo,re- I proceed fu.rther I ,vant fa introduce· to, the Coulit Mr. Milton Strasburger,. ef the District. ojj
Columbia bar, wh<il is assoQiatea: "1ith me in this case.
By Mr. Simmonds:
Q;. Will you please state yo.ur: name, ·address,. aud occupation!
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r

A. My name is Claude 0. Thomas. I am a lawyer, and my office is at the Courtb,ouse.
·
Q. Have you. represented a Mrs. Alice Ginsburg in the
pasU
.·
A. Yes, sir.
Q. For what period of time, would you sayf
A. Over the past several years I have represented Mr.·and
Mrs. Ginsburg both. Mr. Ginsburg died, 1.J].Y recollection is,
a bout two years ag·o. Since that time I have represented Mrs.
Ginsburg· exclusively.
l\Ir. ·Friedlander: We admit all the signatures· on the contract. We have no objection tt> the contract being offered and
received in evidence.

Bv Mr. Simmonds:
·Q. Mr. Thomas, I hand you contract dated March 8, 1946,
between Claude 0. Thomas, Trustee, vendee, John "\V. Banton, yendor, and Albert H;. Cohen, agent, and ask you if that
contract was entered into between you and Mr~ Banton for
the purchase of that property,Mr. ,Friedlander: w· e have conceded that.
Mr. Simmonds: I j~st wanted to get it identified in the
record.
Q. -for the pur-0hase of Lots 78, 79 and 80, Lyons Addition to Clarendon.
Q. That is the contract.

r

Mr. Simmonds: I ask that it be admitted in evidence and marked "Plaintiff's Exhibit No. 1".
The Court: All right.

page 25

(Document so identified was received in evidence and
mark-eel '~Plaintiff's Exhibt No. 1".)

By l\.fr. ·Simmonds:
.
Q. For whom wen~ you ading in connection with the execution of that contract, Mr. Thomas Y
A. Mrs . .,Ginsburg·.
Q. Do you recall when the contraet was executed¥
.A.. Yes, sir. The contract was executed on the · 8th of
March, 1946.
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ClO!Ude O. Thom,as.
Q. I believe you signed th.at as Trustee, Mr. Thomas!
A. Yes, sir..
.
Q. Will you tell what further was done in .connection with
the settlement or attempted settlement of that contract?
A. Subsequent to the execution of this contract the title
was examined and settlement prepared. I went over the work
sheet of the settlement with Mr. Frank Ball, Sr., who; I was
advised, was the attorney for Mr. Blanton. The settlement
was approved, and the deed- and deed of trust were prepared.
I prepared the deed originally to Mrs. Ginsburg and Mrs.
Cafritz. Tl;lat deed was dated the first of May, 1946, and the
deed of trust securing the balance of·the purchase price, in the
amount of $23,000, was prepared from Mts. Ginspage 26 ~ burg and Mrs. Cafritz to :rrank L. Ball and Claude
0. Thomas, Trustees, dated May 1, 1946, and. providing for the payment of the amount of purchase money,
the deferred purchase· money, in accordance with th~ terms ·
of ·the contract.
Mr. Friedlander: If it will shorten the trial any, we will
stipulate that he attempted to perform the contract. We do
not want to cut counsel off, but if we can shorten the proceedings I think we should, because that is not an issue in
the case.
Mr. Simmonds: Do you all admit they attempted performance?
· Mr. Friedlander: Yes, and that Banton repudiated the
..
contract.
The Court: So far as his side is concerned, they did everything they could to go throug·h, · or were called upon to go
througl1, and Banton repudiated?
Mr. Friedlander: That is right.

Bv Mr. Simmon~ls:
..Q. Did Mr. Banton or Mr. Ball ever advise you tha.t Mr.
Banton had repudiated this contract prior to May 14,. 19467
A. He did not. I had no such knowledge froin anybody.
Q. Were you advised of a re.pudiation on that day?
A. Yes, sir. I was advised on the l~tb of May tha t-weU,
1 was advised prior to that that Mr. Banton would not sign
·
the deed to Mrs. Ginsburg and Mrs. Cafritz, but I
page 27 ~ was not advised at the time of any .repudiation.
Mr. Ball told me that Mr. Banton would not sign
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the deed which I had prepared to Mrs. Ginsburg and. Mrs.
. Cafritz, but he would sign a deed to me as Trustee, and that
deed was prepared·when Mr. Ball gave me.that advice. I delivered tl1e original of that deed to Mr. Ball to have it execu.ted, and I he~rd nothing further until the morning of the
14th of May, at which time I was advised that the contract
would not be performed.
By the ·Gou rt:
Q. By whom? .
.
A. I was advised by Mr. Ball, the attorney for Mr. Banton,
that the contract would not be performed.
Bv Mr. Simmonds:
·Q. · What did you do on that day, Mr. Thomas,
A. I immediately prepared an aclmowledgement on the back
of the contract which I had. I had the acknowledgment
signed by Miss Julia Steiner, who was then one of my secretaries and a Notary Public, and brought it over to the record
room and placed it on record.
·Q. Did you do anything further during that day? .
A. My· recollection is that on the same day I employed you
to file suit to enforce that contract.
Mr. Friedlander: We admit you drew all the papers that
were necessary to complete the contract. That is not an issue
- here. We admit that. ·
.
page 28 ~ The Court: As I understand it, Mr. Friedlander
admits-that so far as Mr. Thomas is concerned, he
was entitled to have the contract performed by Banton.
Mr. Friedlander: Not that he was entitled, but that he did
everything be could to have it done.
The Court: "Could" is something else. Will you admit
that he did everything he wa& supposed to do, that he was
obligated to do, to have entitled him to performance?
Mr. Friedlande.r : Yes, sir ; that is right, sir~
1\fr. Simmonds: Is there any question as to the parttes· for
whom he was acting iu the matter?
.
.
Mr. Friedlander: I understood 11e said he was acting for
these new plaintiffs.
·
Mr. Simmonds: You raise no question about proper tendert
.
~
Mr. Friedlander: No. vVe raise no question about parties.
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By Mr. Simnionds:
Q. Mr. Thomas~ do you have -in your hands funds to comply with the terms of that contracti deposited by Mrs. Gins.burg· and Mrs. Cafritz t
A .. Yes,. sir.. ·
Q. ·when .were those funds deposited with yonf
A. Mrs. Cafritz' check was dated April 24, 1946. It was
her check No. 211, drawn on the Rig·gs National
i,age 29 } Bank, for $3,350. :Mr. Cohen brought me his check,.
signed" Albert H. Cohen, Agent", No. 1574, drawn
011 Arling1on Trust Company, for $3,300. l\frs. Ginsburg deposited with me her check dated May 1, 1946. I am not sure
of the bank. l\:[y recollection is· it is the Lincoln National
Bank, but I am not sure. It' is check No. 1506, for $3,350.
On. the same day Mrs. Ginsbui~g g.ave me a -0heck on thesame bank for $115 . 64. Mrs. Cafritz made a mistake in her
check and sent me her 'Check the followi:ng d:a.y, dated May
2, 1946, drawn on the Riggs National Bank, for $115.55.
The original check of :Mrs. Cafritz, that of Mr. Cohen, the
two checks of l\Irs. Ginsburg, were deposited by me in the
Arlington Trust Company on M:ay 2, 1946. Mrs. Cafritz' second ch'eck, the one for $115.55, was deposited by me in the
Arlington Trust Company 011 May 11, 1946. I have had that
money in the Arlington Trust Company in my attorney account since those dates.
Q. Ml'._ Thomas, I hand you here what purports to be Banton-Ginsburg settlement, and ask you if that is _a copy of the
settlement ·sheet you prepared in the matter.
A. That is a copy of the final settlement, yes, sir. On th~
original :settlement the~ was some item, an item -of sewer
ftontagte, to which Mr. Ball objected. He said he did not
think Mr. Banton should have to pay it, and I thereupon took
that out of the work sheet of the settlement, and
t~ge 30 ~ this is a copy of th~ final settlement.

l\fr. Simmonds: I ask that that be .admitted in evidence as
Plaintiff 'a Exhibit No. 2.
Mr. Friedlander: I do not soo the purpose -0f it. I do not
·01.:>ject to it, but I tlo not see whe1·-0 it has anything to do with
this case. The purchaser prepares a statemeut; the c<mfa·act is :repudiated.
·
The Court: I do 1iot think it docs any harm. _The obj.ectfon is overruled.
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(Paper writing so identified was received in evidence and
marked "Plaintiff's Exhibit No. 2".)
By Mr. Simmonds:
Q. Mr. ·Thomas, do you have a total of the amounts deposited with you in connection with this settlement, in~ludiug the deposits Y
A. You mea11, do I have it" added up t
Q. Yes.
A. No, sir. ·wait a minute.
(J. As I understand it, you had $3,350.
The Co~urt: $10,231.09.
A. The total was $6,700 in the two checks from :Mrs. Gins- ·
burg and Mrs. Cafritz; there i&. Mr. Cohen's check for $3,300,
which makes up the $10,000, and the other·two checks for settlement charges, which total $243.50.
.
Mr. Simmonds, just a minute. There is somepage 31 ~ thing off in that settlement charge. There seems
to be a difference there. The total of those two
checks is $231.09; the total settlement charges were $243.50.
I don't know what that difference is. ~Ir. Simmonds: If Mr. Friedlander will permit meMr. ·Friedlander: Does it make any difference t
The Witness: Offha.nd I don't know wh~t it is.
By Mr. Simmons:
Q. I call to your attention that you have an item in the top
group of figures of $7.41 for taxes adjusted, and an item ·for
a deed of $5, which totals $12.41, which I think si the difference between the two figures you have reference to .
. A. I think that is correct.
· Mr. Simmonds: How you worked it out I dou 't know.

Q. Mr. Thomas, have you at all times been willing to perform the contract yourself if required by Banton, by the payment of the money and the execution of a deed of trust 1
A. Yes, sir. I have so advised Mr. Ball on the first of May.
Mr. Simmonds: That is all. Take the witness.
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CROSS EXAMINATION.
By l\Ir. Friedlander:
Q. Mr. "Thomas, did you ever talk to Mr. Banton about this
·
deal 1
A. I think not. I talked to Mr. Banton frepag·e 32 ~ quently, because I went to his place and bought
vegetables, but I don't think I ever discussed this
matter with Mr. Banton. I discussed it with Mr. Ball, but I
have no recollection of discussing it with Mr. Banton.
Q. Do you recall when it was. that you first beca~e aware
that this deal was made, or was about to be made?
A. Yes, sir; I r~call it very well. I was in Fairfax examining a tj.tle, and Mr. Banton and Mr. Cohen· and Mrs.
· (}insburg came to see me at Fairfax with the contract.
Q. Do you know ~hat date that was? The contract is dated
March 8th.
A. That is correct. It was the day p,rior to March 8thMarch 7th.
.
Q. At that time did they have a sig·ned contract from Mr.
Banton?
.
.A. I· think not, sir. I think the contract which they presented to me was not ·signed by anyone. They brought it to
me for my signature .first.
Q. Your memory is that your signature was put on it first,·
and then it was delivered to whom?
A. I did not sign that contract at that time, Mr. Fried-.
lander.
Q. It was presented to you for signature and you did not ·
sign iU
A. It was presented to me at Fairfax, and I did
pag·e 33 ~ not sign it.
.
Q. vVbat did you tell Mr. Cohen, if anything,
with reference to the contract?
A. I told Mr. Cohen and Mrs. Ginsburg that I·thought the
price was too hig-h and I did not want to sign the contract:
Q. What did Mrs. Ginsburg say about the price?
A. At that time she said nothing.
Q. What did Mr. Cohen say1
A. Neither of them said anything, as far as I recall. I
can't be perfectly definite about it now.
Q. There then came a time the next day that they brought
·
back a contract sig·ned by Mr. Banton?
A. My recollection is that Mr. Banton had not signed the
contract when it was brought to me.
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Q. On the 8th}
A. No, sir.
Q. On the 7th you say they brought you a contract to Fair:.: ·
fax, and they brought you a contract you would -:~10t sign be. cause· the pi·ice was too hig·h, ancl then you gave it back to
them?
A. That's right.
Q. When did you next see a contract t
· A. I next saw a contract for the purchase of the property
the following morning in my of.flee.
Q. "\Vas it signed by anybody?
page 34} _A.. My recollection is that my signature was the
first sig'Ilat,ire on that contra~t.
·
Q. To whom did you deliver iU
A. I delivered it to Mr. Cohen, to have it signed by Mr.
·Banton.
Q. Then ~id yo.u get hack the signed copies T
A. Yes, sir ; this copy.
Q. What did you say about the price on the 8th of March,
when you signed the contract?
A. I was overruled. sir. Mrs. Ginsberg said it was her
desire to purchase the property and m;;ked me to sign the
contract.
Mr. Ifriedlander: That is all.
Mr. Simmonds : That is· all. ·
Your Honor, pursuaut to tlrn Rtipulation, we are offering
· in evidence a letter dated May 14, 1946, addressed to Mr.
John W. Banton, and sig'I1ed by Business Properties, Inc.,
by E. J. Willett, Attorney in fact, and also Rigned by Harry
Kaplan, Emile BeauvaiR, and E. J. Willett, by which the signatories agree to indemnify and save harmles~-Mr. Friedlander: You had better read it if you want to
get the exact words.
·
Mr. Simmonds: -the said Banton.
The Court: Give it to me. I can read it.
pag;e 35 } Mr. Simmonds: I would likf3 to .have that admitted in evidence as Plaintiff's Exhibit No. 3.
Mr. Friedlander: ~o objection ..
. (Communication so identified was received in evidence and
· marked "Plaintiff's Exhibit No. 3. '')
·
Mr. Simmonds: That is our case in chief.
Mr. Friedlander: So long as co11nsel hasn't called his wit-
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ness, there is a stipulation that the testimony as taken of
Morris Cafritz in \Yashington under a bill for discovery filed
in the District Court there, and the testimony of Dr. Edward
Cafritz, may be offered in evidence in lieu of their appearance ..
·Correct, Mr. Simmonds!
.
Mr. Simmonds: Yes:
l\'.Ir. Friedlander: ,Ve also would like to prove certain admissions made. by Mrs. Ginsberg, one of the plaintiffs in the·
case., in accordance with a transcript of a deposition taken of
her testimony. Counsel lms ciopies of this, and either I will
read it or call the witness who was present at the time to
read it.
Tbe Court: You can go ahead and read it, if you want to.
The way we have been doing it is to put somel)ody on the
stand and let somebody read the answers.
Mr. Simmonds: Before that, I want at this time to objec.t
to the admissability of the statements and testimony in those
two depositions of Dr. Edward Cafritz and Mr.
page 36 } Morris Cafritz. I am admitting that they can be
used for whatever they are ·worth, bu-t I object to
the testimony, and it goes right much to the heart of this ·
case.
e can either argue it now or after he has read it.
Mr. Friedlander: Do you mean that after you and I agreed
and stipulated that Morris Cafritz' dc~position could be read,
in view of the fact that he was not going to appear, and we
agreed on that, and then later you called me on the 'phone
and said·
Mr. Simmonds: Do not get me wrong here. I am admitting· that you can use. it. I am not objectfog to your using
the deposition, but ju~t as in any other depositions, I am ob-.
jecting to certain of the testimony fllat they purport to use
as not being competent testimony as a defense to the matter.
I am not objecting to your putting it in.
Mr. Friedlander: I think you nrst have to lmve your evidence in, and then the Court can paRs on it.
The Court: Go ahead and 1·ead it. I cannot tell what it is
going to be until you put it in,
.
Mr. Simmonds: I want to call to your Honor's attention
that this testimony ·was---.
J\fr. Friedlandet': I was g·oing to start with Morris Oafritz
and go throug·li Morris Cnfrifa, Edward Cafrit.z, and Alice
·
·
Ginsberg·.
Mr. Simmonds: I would Iiiu~ to call to vom·
page 37 ~ Ronor's attention that the~e parties wer<~ called at
the instance of Mr. Friedlander.
Mr. Friedland~r. I filed a hill for discovery in the District
Court because these people were residents of the District,

,v
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and under the bill for diseovery coun~el appeared for all the
parties-the two Cafritzes., Mrs. Cnf-ritz, and :M:rs. Ginsberg.
They appeared for them and consented to the taking of the
depositions or the discovery, as we obtained it, and we took
these depositions by stipulation. There was never any point
made that they were not properly taken, and they are admissions, because these people are either ag<:mts of or actually the
plaintiffs in the case.
·
The Court : .L.\.ll right.
(Messrs. Friedlander and Simmonds read. the depositions
of Morris Cafritz and Edward Cafritz.)
. :Mr. Friedlander: We won't read Mrs. Cafritz' deposition,
because she knew not.bing about _the transaction.
The Court: ·which Mrs. Cafritz i~ that Y
Mr. Friedlander: Dr. Cafriti' wife.
.
The Court: Is she not a party!
:Mr. Friedlander: I think, RO far.as the record is concerned,
she knew notl1ing about the trammction.
·
Dr. Cafritz, it is stipulated, was ar.ting at all times on behalf of these two people.
.
· Now, in the deposition of Mrs. Ginsburg, we m·ay
page 38 ~ be able to skip that part having to do with the de·
·
. posits.~ and so on.

.

(Portions of the deposition of Alice Ginsburg were read.)
M:r. Simmonds: Your Honor., would you mind recessing for
five minutes 7
The Court: G ·o al1cacl. We will rec~Rs for ten minuh~s.
( A brief recess was taken.)
l\fr. Firedlander: Call 1\fr. Cohen.
Mr. Simmonds: Before going ahead witl~ Mr. Cohen, .I
would like to move to sfrike all thP evidence in the depositions
. that ·have just been read tlmt relates to any ver~al agreeement
with respect to the sale of that property from Dr. Cafritz to
the defendants in qnestfon, or to Kaplan and Willett, beeause
. in the first place-and I setiously object to this-there is
nothing whatsoever in the. pleadings at all which brin?;s into
issue or defines issues with respect to the contract thht h;
no·w being· s~t up as a defense in +hie:. case. And in the second
place, as I say, it is a. contract, or what purports· to be n contract, .relating to the sale of real estate, arid is admittedly a
verbal contract and not enforceable.
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I would like to cite further authorities to your Honor, that
the statute of frauds applies equally to a situation where
there is alleged to be a contract between a vendee
page 39 ~ and a sub-vendee as between the record owner and
a vendee.
·
·'
Mi·. Friedlander: Do you not think we ought to wait· until
we finish all our testimony? We have some more testimony
. relating to the same subject matter. It might be better to
finish it all and argue it all at the same time.
The Court: I do not want to stop to have it argued out
now, I think. I will reserve action on the motion, without
passing on it.
Mr •.Friedlander: Mr. Cohen,_ will you takP the stand Y
Thereupon
ALBERT H. COHEN
was called as a ·witness by counsel for tbe defendants and,
having been duly sworn., was examined and testified as follows:
~
DIRECT EXAMINATION.·

Bv Mr. Friedlander :
."Q. Your name is Albert H. Cohen?
A. Correct. . ·
Q. -.A.nd qn March 5, 1946, you were a real estate broker engaged in tlrn real estate businer.::s in Arlington County, Virginia?
·
A. That is correct.
Q. I show you a photostat of a standard form and ask vou
if your signature appears on thRt, and whether or not you
· were present "'hen }fr. Banton signed it .
. A. ¥es.
Q. And is the date as it appears on that contract
page 40 ~ the .<late it was achrnlly signed, J\farch 5th? ·
A. Tliat is correct.
l\fr. Friedlander: 1\-fay we offer this in evidence t
0

(P~per so identified was received in evidence and marked
''Defendants' Exhibit No. 1.")

,v

1.\fr. Friedlander: l hav() no further questions at tl1is time.
Mr. Simmonds:
e have no q~1estion.
Mr. Friedlander: Call Mrs. Ginsburg.
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Thereupon
MR.S.. ALICE GINSBURG
was called as a witness by counsel for the d~fendants and,
having been duly sworn, was examined and testified as. follows:
· ·
DIRECT EXA1\t1INA.TI0N.

:

Bv Mr. Friedlander :
.
·Q. Mrs~ Ginsburg, you are one Qf the plaintiffs in this case!
You are bringing this suit?
A. Yes.
Q. Mrs. Ginsburg, you became interested in the property
which we will call .the Banton property--you know which
property I mean?-A. Yes, I do.
Q. And you spoke about it with Dr. Cafritz, did vou not!
A. I wanted Dr. Cafritz to be a partner.
·
·
Q. Then there came a time when you saw Mr.
page 41 ~ nohen,. a real estate agent, the gentleman who was
just on the stand!
A. That's rig·ht.
.
Q. "rm you tell the Com·t what yon told Mr. Cohen about
this property?
· A. I told Mr. Cohen that I wanted to bpy that property,
and I heard it could be boup;ht for $3Q,OOO, and Mr. Cohen
said he didn't think it could be bought for thirty. I said,
''How about tl1irty-one?'' He said ''No.'' I said, ''How
about thirtv-two?"
Q. Let
interrupt yon a moment. ·when you spoke to
.Albert. Cohen, you asked him to buy that property for you!
A. That's right.
·
Q. He agreed to do that?
A. Yes.
Q. And then you finally agreed, after talki.n9:, that he-would.
be authorized to pny as much as $R3,000 for fU
A. Yes.
Q. But you wanted to get it as eheaply as you could, and
· you were willing· to pay thirty-three for it?
.
A. That's rig-ht.
Q. And he understood thaU
A. Yes.
·
Q. There was no question about thnt at a11 t
A. As far as I know, there wasn't.

me
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page 42
.

f

Q.. There wasn't from your point of view.
Did there come a time when he did get a contract from :Mr. Banton T

A. He did..
Q. And you took that conti·aet up to your attorney, Mr..
· Thomas?
·
· A. That's right.
Q. That contract was already signed by Mr. Banton at that
time, was it not 1
A. No, it wasn't.
.
Q.. Then your testimony that you gave on October 14th
was not correcU .
·
A. vV ell, the contract wns signed on the 8th of M:arch. I
went to see Mr. Thomas in Fairfax, and Mr. Thomas wouldn't
do .anything that evening.. He said he wanted to think is over.
As a matter of fact, he didn't want me to buy it. The foll9wing morning I came to see Mr. Thomas and told him I wantecl
the property. He signed the--contract, and that contract was.
sig·ned by Mr. B~nton then.
.
'
Q. Did you not testify ·on October 14th that the contract
was signed first by Mr. Banton, that Mr. Banton i:;igned tl.H?:·
contract and brought it bac~, and you took that signed contract up to Mr. Tbom~s and then he sig'ried it f
A. At that time perhaps I didn't remember. Wlien I came
home I looked over the papers ..
Q. You are cQrrect nowt Now you know that
page 43 ~ the contract was sig;ned by !fr. Thomas first, and
then taken to Mr. Banton, and 11e signed iU
A. I think that is the way it was., exactly.
Q. And there is no question about the original arrangement
, with Mr. Cohen t
A. No.
Q. At that time that you employed Mr. Cohen to buy this ·
property for you, where was the seller so far· as you wer~
. told by Mr. Collen? Was he in Arlington C ou·ntry, or was he
out of townf
A. That is that, again f
Q. Was Mr. Banton in Arlington County at the time you
employed Mr. Cohen to.buy this property for you¥
A. Well, I belieYe earlier I think Mr. Banton was out of
town, but when I went to buy the property he was in town.
Q. I. understand that, but the first time you first employed
Mr. Cohen Mr. Banton was not in town¥
A. I think that is-what he $aid. I am not quite certain ..
Q. Do you know the date that you first went to -see Mr.
Cohen!
.
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lJlrs .. A.lice G-insbm:g.A. No, I don't remember ·the date.
Q. You don't remember the date? But you know that at
that time Mr. Banton was out of town Y
A. He was.
page 44 ~ Q. Let us take up one other matter, and that is
the matter of what t_ook place on a certain Thursday right before the .contract was signed., Tpe contract was
signed on the 8th of March, which was a Friday. The Thursday before that was the 7th of March. Tell us what took place
while you and Mr. Cohen were together, in relation to a telephone call, if any, received by Mr. Cohen from Dr. Kaphlp. or
Mr. Willett.
·
A. \Vell, .whoever it was on the wire wanted to know about ·
the property and Mr. Cohen told him that he thinks the deal
is going through, hut-it wasn't signed that evening. The next
morning when I was in Mr. Cohen's office somebody else
called up,, and he said, "I'm very sorry", that the contract
was signed and the deal went through.
·
Q. vVha.t :was it that you told Dr. Cafritz about this incident f
.
A. I told him the same thing.
Q. And that is all you told liim?
A. There wasn't anything· else to say.
Q. Did you tell Dr. Cafritz somebody was trying _to ~uy
the property behind your back? . · ·
A. When I went home, at that time it just started, and
some of those people, whom I don't know, they started after
the property. Then I called up Dr. Cafritz, and I told him.
. Q. ,vhen y~u ~ay they started after the J)ropf~rtyA. W el~, they went to Banton, and evidently offcredQ. How do you know they went to Banton 'I
page 45 ~ A. Because Mr. Banton came to l\Ir. Cohen's office and offered Mr. Cohen a p1·ofit for the contract.
Q. Mr. Banton came into Mr. Cohen's office and offered Mr.
Cohen a profit for the contract f
·
. A. That's right.
Q. When di~l that take place!
A. I just don't remember t11e dates.
Q. We are speaking of this Thursday, and Friday morning.
.
A. It started right after tJ1e contract was signed.
Q. Let's talk about t.lle time before the contract was signed.
What was said by Dr. Kaplan-limit yourself to whnf Dr.
Kap~an said-about p~uclrnsing- this Banton p~·operty, to Mr.
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Cohen, when you were in Mr. Cohen's office on 'the 7th of
March, Thursday, or on Friday morningf
.A. That is all I heard of what Mr. Cohen told him, t]mt the
deal had go1ie through.
Q. What double-crossing did you report to Dr. Cafritz?
A. I haven't reported any double-crossing that night.
Q. What conduct did you report on the part of Dr. Kaplan
which was improper, that you reported to Dr. Oafritz?
· A. After we bought the property-Q. Before you bought the property.
A.. It happened practically the very same evening.
Q. Let's limit it to Thursday,, Friday, and Saturp.age 46} day, then, before the Sunday conversation.
A. I told him then-exactly what_ took place.
Q. ·what did take place?
·
A. That they tried to buy the property.
Q. Who tried to buy the property?
A. Evidently those people here, Mr. ·wmctt and Dr. Kaplan. I really don't know.
.
.
Q. Tell us who you hea1.·d on tlrn 'pbone and what you heard
. them say.
A. Mr. Kaplan and Mr. "'Willett.
Q. vVbat did yon _hear them say?
~- J:ust what I told you.
Q. Anything e]se.? ·
A. That's about all I heard.
Q. And you never told Dr. Cafritz any more than you have
told the Court todav?
A. Not at that time.
Q. And we are speaking now of up to Sunday, bQcause you
lmo,v that on Sunday Dr: Cafritz refused to sell on his original deal and insisted on $45,000. Did you know that?
A. What took place in Dr. Cafritz' office, or his brother's,.
I don't know.
Q. Did not Dr. Cafritz tell you 1
A. Dr. Cafritz cnlled me up and told me. ]Je was offered
$45,000 for the property. I told Dr. Cafritz I
page 47 ~ bought_ the property and used my jud~:rnent. Let
·
him sell it and use his judgment.
Q. ·when did this conversation take place?
A. A couple of days after.
Q. You never objected to him sP.lling for $45,000?
A. I told him to use his own judgment.
Q. You beard Dr. Kaplan's voice on the teleplwne when
he called l\iI r. Cohen?

4,
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A~ I don't knovl". I heard a man-yes, I remember· Mr.
Cohen says "Dr. Kaplan."
.

Q. Tell us what Dr. Kaplan said and. what Mr. Cohe~ said.
Mr. Simmonds: I do not see how she can very well say
'Yhat Dr. K_aplan said.
A. How can I tell exactly what Dr. Kaplan said Y r didn't
have the 'phone to my ear. I heard what 1\fr. Cohen told l\fr.
Kaplan.
Q. Tell us what. l\Ir. Cohen told Mr. Kaplan.
A. He said as far as I1e knows the property is sold and the
deal is going through. The following morning I was in Mr.
Cohen'~ office and I think a Mt.. ·wmet.t called up, and he said
he was sorry, but tl1e deal went through ancl the contract was
sio·ned
·
·
0
•
.
Q. And that is all-you reported to Dr. CafritzY

page 48

~

·

A. At that time, yes.

Q. That was before Sunday?
A. I don't remember now whether it was before
Sunday or Monday. I didn't keep a calendar and mark the

date.

·

]\fr. Friedlander: That is all we have to ask.
Mr. Simmonds: No questions.
-Mr. Friedlander: l\fr. ,vmett., take the stand.

Thereupon

E. J. WILLETT
was called ~s a witness by· ciounsel for the Defendnnts and,
having been duly ·sworn, was examined and testified- as follows:
•

DIRECT EXAMINATION.

Bv 1\fr. Friedlander:
·Q. Your .full name!
A. E. J. Willett .
. Q. And you are now an officer of Business Properties, Inc.?
A. lam.
Q. Defendant in "this case 7
A. Yes, sir.
Q. For some time past you have been acting as the attorney in fact for the company?
•

I
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l... I have ..

Q.. And that company has as one of its projects the acquisition of certain land in Arlington County for a Hecht Company building Y
page 49 ~ A. That's.right ..
Mr .. Simmonds: If yolll' Honor plea·se, I will ask that )Ir..
Friedlander not· lead the witnesses. On immaterial questions
I have no objection, but it is a little difficult to tell when a
material question is coming up. I will ask him not to lead
the witness.
The Court : All right.
By Mr.. Friedlander:.
.
Q. Will you tell us in your own words~ briefly, what transactions you have had ·in relation to the Banton property 1 beginning at the point p·rior to March 5, 1946, and· bringing it
down to a me·eting in Morris Cafritz' office!
Mr. Simmonds: Ii your Honor please, before he answers
that question, I want to object to that on the grounds that I.
previously stated with reg·ard to the testimony that was already put in, that it has no relevancy to the ·case before us
here~ as to what negotiations went on prior to the time of the
execution of this contract, or even to any subsequent alleged
.
.
. sale of it by Dr .. Cafritz. to this group.
The Court : Action is reserved on the motion.
Mr. Simmonds: Rather than interrupt with exceptions all
the way through, may I just have an exception to all of this
line of testimony 1
The Court: All right..
Mr. Friedlander : Do you remember the quespage 50 ~ tion, ~r. ··wmett?

· A. We started several months before . that ·period to assemble enough property for a .building for the Hecht Department Store. The agreement we have with- them is dated in
October, so the assembling of the property was started about
that time. We already had some property, and it was necessary to acquire other lots. Through our agent Mr. Banton
had been approached, but we hadn't arrived at a sati-sfactofy
price, and we had several other properties to buy so we badn 1 t _
got to Banton to close the deal before he went to Florida.
Q. How was that Banton property affected by the Hecht
Company deal!
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.A.: It was part of the transaction.
Q. Coming clown to about March of 1946, did you ever have
occasion to talk to a Mr. Cohen about this Banton _property,
or prior to that time ·1
A. On Wednesday, the day before we· had this meeting at .
Cafritz' oflfoe, Mr. Cohen called me out of the Hub Clothing
Store, called me out on the sidewalk, and asked me what I
would give for the Banton property. He had had some conversations prior to that about the Heeht deal, and Mr. Cohen
asked if it was so that we l1ad made a deal with the Hecht
Company., and I told him w~ had, but it was subject to our
. getting some other property.
He said, '' "\Vhy don't you tell me the truth f . I
·
pag·e 51 ~ know all about it." He had been to some fellow's
party, and one of the officers told him they had
made a lease with us for a store in that locality.
I said, ''Well, we need two more pieces of property:'"
He said, ''vVhat are they?"
I said, '' The Banton piece and a piece owned by a man
by the nallJ.e of Kalitz~' '
.
·
He said, 2'Why don't you let me get them for you f''
I said, qWe have a man working on it. If be doesn't sue··
ceed, we will let you see what you can do.''
·Then, on vVednesday, he a~ked me what I would give for
the Banton property. I said, ''Vve want to get it as cheaply
as we can.''
.
He said, "What will you give¥'~
I said, "Vle will go up to $40:,000 if we have .to.'' I said,
''·Why do you ask?''
He said, ' 'I've g·ot it tied up. ''
I said; "What is the matter with letting us have iU"
He said, '' I gave some friends of mine the refusal of it
until Friday morning.'' .
Q. Did he say in case his friends didn'tA. He said his frie:r1cls were considering it, and if his friends
didn't take it, we could have it.
Q. And there is no question in your mind about the amollnt?
pag·e 52

~

Mr. Simmonds: I object.

By Mr. Friedlander:
Q. Give us in detail any statements made by Mr. Cohen ·
with reference to the amount that you would pay.
A. I said we would go to forty thousand. I said, "If we
ha.ve to pay forty thousand, we will pay forty thousand.''
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Q. That was on Wednesday Y
·A. That was on Wednesday.
He said, "Would you pay more than that?''
· ·
I said, ''We wouldn't like to . '' I said, '' ·why don't you
let us have it? vYhat's the idea of selling. it to somebody
else when you already knew we had to have it _on thi~ Hecht
deal?"·
He said, "I'll let you know Friday."
Q. Well now, there came a time when you had a meeting at
Morris Cafritz' office. Do you know who was there·?
. A. That was the following day. Dr. Kaplan called me and
said he had made arrangement to see Mr. Cafritz on Thurs-.
day noon, so I met him downtown and we went to Ca.fritz'
office., and when we arrived there the girl announced that Dr.
Kaplan was there on an appointment, and Dr. Cafritz came
out of the office.
,
_
Q. ·Then did you go inf
·
A. We went in, and after passing the time of day he wanted
to know if I had brought a plat of the area. I opened the
· plat and started to talk about Mr. Banton 's prop. page 53 ~ erty, and I told him·that that was part of the property we had to acquire to consummate the: Hecht
deal He said, ''"\¥ell, we don't want to interfere with your
deal,'' and I said, ''~here woi:i't be any deal if you take tliat
property."
He said, "vYe don't want to do that.''
Then he called his brother in, and l1e said, '' Ed, this is
part of that Hecht deal. You don't want to interfere with the
Hecht deal now. ''
·
He said, "No."
He said, "Why don't you let Dr. Cafritz t~ke the property
for you, and then ~ou won't have any trouble? $0 long as
w~ have gone this far.. there is no use competing," so I said,
·
th~n, that that would be all right.
Q. Did you agree on what profit wou1d be fixed?
A. Just a. nominal profit. He said, "v\Te will just charge
you a nominal amount for the trouble.''
Q. Who was to fix it?
·
A. Morris Cafritz. They all agre~d to it and took us to
lunch, and we came out of there and I said to Dr. Kaplan,
''How well do you know thes~ people?''
He said, ''I have known tliein for twenty-five years."
I said, ''Do you think it is all ri?:ht, then?-"
·
He said, ''Yes, I will trmit them.''
Q. There came a time, did there not, when you got informa1
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tion from Dr. Ka plan relating to a contract to be
page 54 } presented 1 Do you recall that?
·
A.
ell, after Dr. Kaplan told me that he had
talked to Dr. Cafrifz on Sunday, and that Dr. Cafritz was
very angry because he alleged that I had gone to Banton, or
tried to get the p;operty,, which I hadn't-I told Dr. Kaplan
. I hadn't done anything about it. I hadn't called anybody or
seen· anybody. He said, "He has a convenient mad on, be~
oause he told me he wants $45,000. He is very angry.''
I said, "Well, it's not bec.ause I have done anything. I
haven't do~ie anything.''
·
I had told Brown to leave Banton alone. and Brown told
me he didn't see Banton and didn't do anything about· the
property at all.
We reported that to the Hecht Company and they asked
us to come down, and Dr. Kaplan and I went down to see Mr.
Schlesinger, with whom we had been doing most of the negotiating, and he took us into Mr. Dulcan 's office (the president
of the company) and I told him the story, and he said, "I
know Eddie Cafritz real well. I'll have him over to my house
for dinner tonig·ht and fix it up. There is nothing to worry
about.'' He fold me to take a contract over to Morris Cafritz
the next day for $45,000, that he would sign it.
Q. ·You. drew one up Y
A. Yes, we drew one up., and a check, and went to Morris
Cafritz 's office, and he practically threw me out.
page 55 ~ Q. Tell us what he said.

,,r

'

Mr. Simmonds: If your Honor please, I object· to what
Morris Cafritz sajd. vVe have had a lot of hearsay testimony
in here already.
Mr. Friedlander: Tlu~.t is not for the purpose of proving
the truth of it, but only to prove what occurred.
The Court: You must have asked some question I did not
lu~ar. The last I heai·d was, "He practically threw me out."
Objection is overruled.
A. He told me Mr. Dulcan had talked to his brother. He
called his brother on -the telephone. I don't know what was
said, but wl~n he hung up he said,' 'I don't want you to bother
me any more with this transaction,'' so I left.
Q. Did there come a time when you got information concerning the possibility of buying· the Banton property for tho
corporation f
·

St
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.

A. Yes ..
Q.. How long after this occurrence was it!
A .. Oh, it was a ,long time afterward. It was after May..
Banton came over to see me in back of 3021 Wilson Boulevard~
where I was· d~ing a remodeling job, and he told me he had a
deal in Florida· and he had to have some mpney, and he had
made a deal down there and his time was up, and he said, '' I .
am going to sell the prope1·ty .. If you fellows want it., you can
have it now. If you can't do it now, I aIQ. going to
page· 56 ~ sell it .to somebody else.''
I said, "What's the matter with th_e deal you
have got?,.,
·
.
He said, ''Well, that blew up .. ''
So I said, '' All rig·ht; I '11 talk to my associates.''
That evening we met, and the next day we made a deal.
Q. You signed a paper in the form of a letter, but really
an indemnifying agreement Y
A. He wanted $45,000 and I told him. I would gi.ve fortytwo. He said, '' I might have. some expenses with these people
, suing me.''
I said, "If there is any lawsuit1 we will pay the difference.''
·
Q: ·when the deposition was taken, Mr. Willett, you were
asked, I think., by Judge Strasburger, as to whether or not you
had signed an indemnifying agreement. You said "No.''
A. I see my signature on it. I didn't remember it. I have
· signed so many papers in this ..

:Mr. Friedlander: That is all. Yon may examine.
CROSS EXAMINATION.

By Mr. Simmonds:
Q. Did I understand tllat yon got a $3,po(} reduction in price
because you agreed to indemnify Banton Y
.
·
A. No, that wasn't the reason. All I wanted to give him
was $42,000, a:qd he wanted f orty-:five. He said,.
page 57 ~ ''I mig·ht have some expenses in. connection with
this," and I said, '' Oh, we will give you ·a bond for

them.''

•

Q. ·So he was·will.ing to come down $3,000 because of vour
willino~ess to give this agreement Y
..
A. Well, I wasn't willjng to g·o any higher. I was trying
to get it as cheap as I could. Forty-two thousand was as
high as· I went.
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Q. Arid you completely forgot about that in October, when
this deposition was taken ove.r in Vl ashington?
·
A. Forgot about, what f
Q. About this indemnity business.
A. I knew there was some kind of bond, but I didn't know
whether I had signed it or s·omebody else signed it. There
are four officers, and I didn't know whether I had signed it.
Q. Did yon not state at that time that yon dicl not know
anything; about it 7
A. I don't think so.
Mr. Friedlander: You will have to read the record on that.
It'wa.s agreed that I would find it if the record was there., and
produce it, which I did.

Q. Let me read what is in this deposition of yours, taken ·
Octobet 4, 1946:
'' Q. So you knew there was a deal on this property 7
"A. I know Mr. Cohen claimed one tbi~g and Dr. Cafritz
another story. He claimed that he had bought it.
· · '' Q. And B.anton said there had been a co:utract
page 58 ~ for iU
''A. Yes.
''Q. What indemnity did :Mr. Banton require of you. for
this purchase?
"A. I don't know. ]fr. Hilton would have to tell you that.
I didn't have anything to do with that.
'' Q. Did you see tlle contract f
"A. No.
"Q. You didi1 't discuss ~hat with Mr. Banton, did you?"

Mr. Friedlander: If your Honor please, this is for the purpose of impeachme»t. I suggest t.h~t counsel read the part
that is different from the testimonv.
Tlie Court: He. thinks this is different. Go ahead.. Objection is overruled.

By Mr. Simmonds: ·
· Q. Did you or did you not know whether or not Banton
bad 1·equired any indemnity at the time you e11tered into this
agreement?
A. Yes, he was, indemnified. · You asked me if I bad signed
a bond, anq. I didn't remember .. There were so man:y-thirtyfive pieces of property involved in this thing, and I signed so
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many papers, I told you at the time I didn't remember whether
I ha_d signed a bond.
,
Q. But you remember it nowt
,
A. Hilton was doing· all the legal work, and I was
page 59 ~ signing everything he asked me to sign.
Q. You knew that Banton did -require an indemnity of you with respect to this contract f
A. You asked me if I had signed a bond. That is my recollection now on the matter.
Q. I think the question was "What indemnity did Mr.
Banton require of you on this p-qrchase'', and your answer
was, ''I don't know''.
. So you check~d on that in the meantime and you found you
·
did sign one¥
A. I haven't checked on it. I have seen the. agreement
since then.
·
Q. You have referred to a conversation in Mr. ·MorrisCafritz' office on Thursday afternoon, or Thursday noonA. Thursday noon.
Q. Diel either you or Dr. Kaplan call Mr. Cohen on that
same afternoon?
A. I didn't call him.
Q. Do you know whether Dr.· Kaplan called himt
A. I don't know whether Dr. Kaplan called him or not. I
didn't call him.
Q. You did not call :Mr. Cohen Y Diel you call Mr. Banton?
A. I never talked to Banton about the property until in
:May, when he came to see me. All conversations with Banton had .been by Brown. I never talked to·him.
page 60 ~ Q. Did you call Mr. Cohen tl;le following morning with respect to this Banton property!
A. No, I didn't call Mr. Cohen.
Q-. After the conversation which you alleged took place in
front of tl1e Hub Shop, I ·believe you said it was on a W ednesdav afternoon.A.. That's right.
Q. -when is the next time you ever spoke ·to Mr. Cohen
about this property?
A. I don't remember talking to him again about it. I used
to see Mr. Cohen every day or two. He was up there in the
same block wh~re my office is, _and I don't recall now, but I
·
know I didn't call him about it.
Q. Do you lmow whether Dr. Kaplan called him after the
conversation in Mr. Morris Cafritz' officef
·
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A. Dr. Kaplan told me he called him.
Q. That dayf
A. No, I think it was the next day.
Q. I believe you, in your testimony, spoke something about
lV[r. Cohen. asking· you about your acquiring this property
through him, and you stated that you had someone else working· on that?
A. Yes, a short time after we had signed this agreement
with the Hecht Company, around the holidays. ·
· .
Q. And you told Mr. Cohen not to work on it?
page 61 ~ A. He asked me, "Why can't I get the property
for you?"
·
I said, '' We have one man working on it, and if he doesn't
:accomplish anything within the next few weeks, I will let you·
work on it''.
Q. What date was that f
. A. Probably around the holidays. The agreement· was
signed in October, and this was some time afterward.
Q. Mr. ·wmett, where was the Hecht Company store building to b~ located f
·
A. The store building· is to he located from Highland Street
to Garfield Street, on Fairfax Drive, back a couple of hundred feet.
Q. To the South?
A. And their parking lot was to take in everything from
the alley·on the Garfield side to 11th Street, and the frontage
we had obliga~ed ourselves to acquire so that they could
control, more or less, what was going to go in there. _They
didn't want to have a competitor, a small competitor that
didn't do much advertising, cash in on their ~dvertising program, so we had ag·reed to buy these properties to protect
this deal. They a re g·oing to spend $2,000,000 there, and they
didn't want to do that and have somebody else go in right
. next door and cash in on it.
Q. Was the Hecht Company going to buy. the property
from your gToupT
page ~2} A. No. They were going to have a 30-year lease ..
Q. Were they going to lease the Banton property!
· A. No. They were going to lease everything but the front.:
age on Fairfax Drive, and they were more or less goi~g to.
control the improvements. on that.
Q. That is the Banton property you are talking abouU
.A. From Garfield to Fillmore Street on Fairfax the en-
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tir.e frontage was more or less to be controlied by the Hecht
deal. We had already bought the other two pieces.
Q. As I understand it, neither the Hecht store nor the Hecht
parking lot was to be located on the Banton property t
A. No."
Q. That is _true?
A. That's right, unless we didn't succeed in getting the

frontage on 11th Street. Then t4at would become their parking lot.
,
Q. But the plans you all had at the time contemplated the.store on the west side of Garfield 1
·
A. The store and the parking lot were all one deal "rt was
all i11corporated in the lease..
·
Q. But this Banton property was not to be either, but
merely property that they wanted to control t
A. If we didn'f succeed in acquiring the frontage on 11th
Street from Gar.field to Fillmore Street, then that property
·
of Banton and the other two pieces was to become
page 63 ~ part of the· parking lot. ·
·Q. Did you acquire the other property t
A. Yes. We had it for some time before. that.
·
Q. So this Banton property was not to be part of the- Hecht
· Company. project, then 1
A. I just got through saying that if we didn't get the 11th
Street frontage, it was to be part of the parking lot. w~
haven't the 11th Street frontage. ·
Q. I asked yon the question if you got the other .frontage,
and I thought you said you had got it.
·
A. '.No. We have the Fairfax frontage.
Q. Do ·you have the agreement with the Hecht Company
with you!

A. No, I haven't..
.
.
Q. Is it in w:rriting, that you are to acquire this particular
property?
.
·A. It is in ~riting·. That we are to acquire whaU
· Q. This Banton property as a co.ndition to the lease.
A. I ·don't remember everything that is in the }ease, but
there is. a plat showing the inclusion of all the properties.
Q..Were there plans showing what type of building was to
be developed on that property1
· ·
A.. That was to be- discussed with them. First we snggestefl
an apartment hous:e and they turned that down. It
page 64 ~ was left open,. with the understanding that we .
would discuss whatever we put 011 there.. It was
a matter more or less of control.
·
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Q. y oh~- ~roup, then, ,vould get the incon~e frorii whate;er
w~s built on that property!
·
-:A... Qh, yes~ .
Q. And the Hecht Company was not to occupy it?
A. That's right.
.
.
..
Q. Was that explained to Dr. Cafritz in the office of Mori-is C&f ritz. when yon were discus~ing· it with him t
A. Yes~ i had a plat and showed him exactly what we
,vere going to do and what we had agreed to do.
Q. Were yeu an officer of Business· Propert:ws, Inc., at the
time of this conversation in Mr. Morris Cafritz' office Y
A. I don't remember the date. It is a minor detail. I
don't remembe1· the dates that we elected the permanent of.ficers. We had soine incorporators in there in the beginning.
Q. Were you oi1e of the iucorporators Y
A. No·.
Q. Was Dr. Kaplan one of the officers at tl:iat timeY
A. I don't kno,v when that meeting was where we elected..
Dr. Kaplan said he would come in the deal if it was all set.
If it wasn't set, he wouldn't have anything to do with it.
,vhen that started, Dr. Kaplan was overseas.
Q. Ref erriiig- to the date you were in Morris
page 65 }- Cafritz' office, was Dr.. Kaplan in the deal then!
A.· No. · He had agreed to come in if we could
complete the deal.
Q. But on that date he was not an officer oi· an agent 01·
stockholder?
A". Nci.
.
Q. Were you a st~kholder i~
.corporation at that timeY
A. I had sorne. money in there. I don't think the stock bad
been issued then'.
Q. Who owned the stock, .then t N-0ne had been issued, you
say!
A. None had been issued at that time.

the

:Mr. Friedlander: I don't ·like to interrupt counsel, but I
'am wondering· if counsel is ti·ym;g to attack the stability .of
the corporation ,vbich he sues, and which he seeks to have
~co:ve,ry against. l did i11Gt know that was :an issue in the
case.
.
·
The Court: I do not k~lO;\V ju~t what he is trying to do. I
do not _qui fa get this ht;tsiness right riow. Would .you mind
telling me what this is for¥
.
· Mr. Simmonds: I just wanted to see for whom he was acting at this particular day when they are apparently alleging
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an agreement by Dr. Cafritz to sell this property to Business ·
Properties, Inc., on which I do not think any of the testimony
:
along that line should be inadmissible, but. if the
page 66 r Court subsequently rul~s it is,· I think we are en.
titled to ask questions.
The Court : All rig4t; go ahead.
Mr. Friedlander: Presuming counsel claim~d Business
Properties did all these things, the only knowledge Business
Properties ever had of this contract was that they acquired
in Cafritz' office that day from Edward Cafritz; so our stipulation admitting notice of the contract is based on tl1e notice
that this witness 1~eceived. If counsel now takes the position
that he wasn't acting for the corporation, we would be in a
different position, and would be forced to state to the Court
that the stipulation is not corre~t.
The only knowledge we ever had of the contract came from
what Mr. Willett and Dr. Kaplan were told at the meeting in
Dr. Cafritz' office, and they were acting on behalf of the corporation, so we presumed the corporation had knowledge.
Otherwise we had no knowledge of it.

By Mr. Simmonds:
Q. You subsequently became an officer and stockholder¥
A. Yes.
Q. And so did Dr. Kaplan Y
A. Yes.
·
Q. And t~at was pri01· to the time you brought tl~e· propertv from Banton?
·
.A. No; I think the meeting-the stock was issued after.
wards. I don't remember all of the dates.
page 67

r

1\fr. Simmonds: That is dll.

The Court: We will recess for an hour.

(Whereupon, at 12 :27 o'clock p. m., a recess was taken.)
page 68

r

AFTER RECESS.

Hearing in the above-entitled matter was resumed at 1 :30
o'clock p. m. b~fore Judge Walter T. McCarthy.
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Thereupon
DR. HARRY KAPLAN
.
was. called as a witness by counsel for the Defendants and,
having been duly sworn, was examined and testified as follows:

DIRECT EXAMINATION.
By Mr. Friedlander :
Q. Your full name 1
A. Harry Kaplan.
Q. You are familiar, are you not, with the property known
as the Banton property T
· A. I am.
Q. I call your attention to about Thursday, March 7, 1946,
at a time when you visited Morris Cafritz at his office.
A. Yes.
Q. Will you tell us the ~ircumstances surrounding your
making the appointment with Morris Cafritz to go to his office on that day?
A. Mr. Cafritz called me a couple of days previously and
told me that his relative, Dr. Erskine, was considering buying Old Dominion Offlee Building, and he had come to Mr.
Cafritz for advice, and Mr. Cafritz wanted to know if there
.
was g·oing to be a Hecht Stoi·e, as rumored. I told
})age 69 ~ him that i: didn't know that I was particularly at
liberty to talk about the thing, because I wasn't
party to it, but that I was sure that I had known him so long
that he would keep it in confidence, and I said yes, there was
going to be a store.
Q. And then, as a result of that conversation, did you then
make arrangements to seek -his advice the following Thursday?
.
.
· .
A. Yes. I told him that I owned some of the property on
which this store was going to be erected, but I had never decided whether I would invest any money in this Hecht deal.
I had come recently back from sea and hadn't looked ,into it
very much, and I asked his advice as to whether I should. I
told him there was a lease we had with the Hecht Company.
. I wondered if he would give his advice on it: He said ''Yes,
any advice I can give you I will be glad to''.
So we arranged an appointment for it for a· couple of days
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Q. Did you and Mr. Willett go to see Morris C.afritzt
A. ,yes. I called ~1\ Willett a'nd t9ld hiiri I was going tQ
t1-y to make a d~cision ·whe~er I _was going to iiivest in the
~ecJ.it venture, and Mr .. Cafritz was __goi~g to give me some
advice; would he get any plats or anythmg he had to show
him what it was, .and I was going to be perhaps g-uided. by
Mr. Cafi·itz' advice~
Q. Will you tell us what took place in the office f
page 70 ~ A. On entering the office I i10ticed his brother
·
Edward, Dr. Caf~·itz, whom I bave known for
twenty-five or thirty years very well (we were very friendly .
at the time), was leaving his office, so we w~mt into Mr. ca·.:.
:fritz' office and I introduced ~fr. Willett to hiin, and I told
biin that Mr. ·wmett kriew aboi1t the Hecht d-eal, that I didn't;
3:nd that I h~d asked Mr~ Willett to answer any questions, ancl
told Mr. Caftitz then, in front
Mr. Willett, what the pm·.,.
pose of the visit. was, ,oo find ot11.t whether I should put ariy
money in this thing or not.
·Q. w·a:g the pla·t unrolled •or opened? '
.
A. Yes~ Mr. WiUett brought the plat in and unrolled it,
and
showed him the site of the Hecht Store., -and Mr.. Willett tried to sl~ow i1im where the Ji}ail"king area would be and
wh~lt we had promised the Hecht Company, what properiie::;
we controlled to insure the Recht Company against. competition., undue competition or ·coinpetitfon that they did. not want,
a·nd Mr. Cafritz said,.,' [ am embarr.assed' '., or something t9
that ·effect, "because my broth-er· Eddie
just in, ,and he
has an option 011 this piece of pil.·operty' '.
.
·
I !had rn:ever heard the name ''Banton'' before and I didri 't.
.kn·ow a ~bing· ·a boQt that. rhat was t~e -'.tiirst time I had ever
heard the name" Banton property", and Mr.. Willett told M.r.
Catdtz, ''Well, tlirat is part ·of this Hecht ·deal. They .-are
s'Uip:posed :to put a park, or some'th~·iig, or landscape this area,
to giv~ t1iis store protection, or in lieu of parking
pag·e 17!1 ~ area in ihe hack, which they had not boug·ht -at that
time, they w-0ri•ld substitu..te this front -area as .pauking '':
.
, . · :
l\rir. Willetit toM. Mi\ ·Cafritz -tlii;ait we nust had -to have thar.
propei-ty.. l ·di:dn~t Ioiow whether we: needed it or not, .actualily~ . l\[i·.. Willett in-gdJ:e that statement te him:
.
.
·Q.. At itha:t. time, what. ·.did MoYris Caf,ri.tz do -01· say f . i
. A. He said that Eddie had .just been iii asking him abou:t.
tb:is ·co1·n-eq~,
he called Eddie back in ,the ;room, and Mr.
Willett inade it very clear to Dr. Cafritz and Mi·. Cafritz tbat

or
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we needed this property for the Hecht transactio.n, and Eddie
said, '' ell, I have a partner''. He dicln 't divulge the name,
but he had ·a partner in this transaction;. that he would go
outside and call her and see what she would have to say,. and
then· Morris and ·\Villett and I just talked a few. minutes,
and Eddie came back in tbe room and said that well, he .had
a partner and he wasu 't at liberty to just walk aside and let
us take the property, that she or he or both already had an
option 011 the property.
It was my suggestion-I $aid, ""\Vell, why don't we just
let Eddie take it, and perhaps Morris set a figure on what
profit he should g·et for the work ·he is doing on it f I don't
want to go in competition ·with Eddie or Morris or anything,
or be a party to it".
Morris said, well, he thoug·ht thf,lt was a fine idea; that
Eddie, since he had an option, should exercise his option aJid
sell the property to us, per.haps .over the week-end,
page 72 ~ a~ some nominal figure. The amount was not stated
at that time, but it subsequently was.
Q. Did you leave with that agreement f
A. Yes. We left and went down and ate lunch. He gave
. me the advice I asked about the Hecht Company. He said
he didn't think it was a good thing for .me, and. for me to
stay out of it. That was the advice in front of Mr. Willett
while we were .eating lunch. Everything was perfectly friendly
with all of us, ~nd we left.
Q. Did you.have occasion to call Mr. Cohen that afternoon
or nightt
.
A. No.· I had occasion to call Mr. Cohen that night. I
wanted to be sure in my own mind we were talking about the .
· · same property. That was one reason I called. So I called
Mr. Cohen and told him I had been in Mr. Cafritz' office an<l
we had discussed a piece of property called the Banton property; did he have any clfonts by the name of Dr. Cafritz and
a woman who was buying this .property from him i He said
no, he had never heard of them. He said he had never heard
,of Dr. Cafritz and never heard of a woman in it, but he bad a
client whom he had given an option on this property, and that
option was to be up the next morning, and he said, '' If yon
will call me at nine 9'clock tomorrow morning, l will tell you
whether these parties have exercised their option'' .
. Q. Did y~u have any words with Cohen that day Y
page 73 ~ A. Well, that evening Lasked Mr. Cohen, I said,
'"Well, Mr.. Cohen, .you have been working fo'r us
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for a~long time. Yon knew we needed this P!'Operty. Why
did yon sell it to someone else f '', and he said, well, Mr. Willett always got Mr. Brown to act as his agent, and he didn't
think he .had.any obligation to us, and he just sold it to whomever he ·pleased.
I said, "Well, :Mr. Cafritz said that you were Aelling it
for thirty-one or thirty-two thousand dollars'', or Dr. Cafritz
said that and, I said, "You know darned well we would have
given you a lot more money for it", but it wasn't in the vein
that the property was sold. There never was any idea of
trying to buy the property from him at all. It was that the
property was sold already.·
-Then I became very confused; in that he didn't know Dr.
Cafritz and a woman, and I checked with Dr. Cafritz to find
out, so the next day I called Dr. Cafritz, and I said, "Eddie,
are we talking about the same property f Cohen has never
heard of you nor heard of a woman partner that you hav~.
Are we talking a bout the same thing?''
He said, "Yes, Harry. You can be assured we· are talking
about the same thing''.
· I said, "That's a relief~ because I know if you get it we
can buy it from you, and if he is selling it to someone else,
the prospects are· very nil that we will get the property".
I was verv much relieved that Eddie had conpage 74 ~ firmed that we were talking about tµe same thing,
and l1e said that perhaps Mr. Cohen wasn't at liberty to divulg·e the names.
Q. Did you have occasion to speak to Dr. Cafritz again
later that week?
' A. 'I hadn't heard from him. The arrangement was that
we were to settle this whole thing before the week-end was
up, and I waited rntil Sunday evening and I called Eddie. I
said, ''Eddie, when are we going to get together? I can stop
over there now it' you want to settle this whole thing up'',
and he said, "Well, I might as well tell you on the 'phoneI was going· to wait until I saw you-that I think you people
have acted very badly in this.· You went right behind my back
and tried to buy the property after you had arranged with
:Morris and I to buy it".
I said, "Wait a minute, Eddie, don't y.ou say 'you people'.
I told you about my conversation with Cohen. I had nothing
to do with it. I tried to be sure that we were talking about
the .same piece of property, and I told you that a couple o~ ·
days ago". I said, "I can't ·speak for Mr. Willett until I
call him and ask him what be did, of ·course".
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He said, "Well, it doesn't make a bit of difference. I'm
mad, and I don't think you have acted right That property
is now going to be $45,000 if you want it".
.
I said, "Well, Eddie, it looks to me as if you have a $10,000
·
mad on, haven't you f '', and he said, ''·Well, you
page 75 ~ can take it any way you please'', and that ended
the conversation.
.
Q. Then did there later come a time when he refused to
sell for forty-five¥
·
.
A. I told the story to Mr. Dulcan. Mr. Dulcan was well
aware of the fact that-I was not a party to the lease. I told ·
him I would seek this information from Morris, and he told
me it wasn't a good investment for me. Mr. Dulcan saidMr. Simmonds: If your Honor please,. I object again to
any conversation with Mr. Dulcan.
The Court: Objection sustained·.
Mr. Friedlander: ~x~eption reserved.
Bv Mr. Friedlander:
"Q. Mr. Dulcan was bead of the Hecht Company, was lie·
· not?
A. Yes.
Q. Did you ask Mr. Willett to present any papers to Cafritzf
A. Mr. Dulcan called me. He _seemed to be very much
exercised about the loss of this property, and he called me
and said that he knew Eddie -very well, and he thought he
could handle Eddie and explain that I had had no part in
this, and to please not be mad a.t ~e, no matter who else he
was mad at, so when Mr. Dulcan called me he told me to prepare a contract. He said he knew he would have to give
$451000 to Eddie, that be still had the $10,000 · mad on. He
knew he would have to have it, so a contract was
page 76 ~ prepared for $45,000 and sent over, as Mr. Dulcan
had suggested. ·
Q. Was that contract accepted or rejected f
A. It was rejected. I didn't go with the contract. Mr.
,vmett called me and told me it was rejected.
Q. Did you hear any more a:bout this matter until the followino· May!
· ·
·
A. We lamented the fact that we couldn't get this property.
I took my stand: '' ,vell, it looks like the deal isn't any good
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and I won't g't> into it'', so I sort of let the thing go. I wasn't
interested in going in if they did have it, and this was a good
mental excuse not to invest anything in it, so I did nothing
more about it.
Q. On May 14th, specifically, did )'"OU learn that the property had been purchased 1
.A. Yes. Mr. Willett told· me the expiration date was up
and Banton had approached bim about buying the property,
and I said, '' If you can get it, get it''.
Q. You told him you would go iµ, then f
..A. I didn't tell him then. I said, ''Well, it makes it a. Ii ttle
sweeter, and perhaps ~ will go in'>.
Q. You signed a letter, a paper, to Banton?
A. The :first recollection I had i~ when I saw it today, that
I had signed this paper.
Q. You do not remember particularly' signing it?
A. T don't remember· _particularly of ·the time,
·
pag·e 77 ~ but my signature is there. I have had· it read to
me.· It was an indemnifying bond, and I am certain it was prepared-I had some business dealing·s with Mr.
Willett and Mr. Emile, and I was perfectly willing to add my
signature.
Q. You have· since that time become interested in this deal'f ·
A. Yes.
Mr. Friedlander : You may examine.
Mr. Simmonds: No questions.
Mr. Friedlander: .That is the Defendant '-s case. .
' M:r. Simmonds: If your Honor please, I would like to ~gain
renew my motion before we decide whether or not any re_buttal testimony should be put on.
The Court: I feel the same way about it that I did before,
'to reserve action on your motion. I have it all iµ here. rt
is very difficult to dissassociate it. It is a question of whether
it .ha~ relevancy, and the question of ·relevancy -goes to the
question of whether, assuming it is true, it makes any difference. I may as well hear it all.
Mr. Simmonds: Mr. Cohen!
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Thereupon
ALBERT H. COHEN
was called as a witness by counsel for the Plaintiff and, having been previously sworn, was examined and testified· as
follows: page _78 ~

DIRECT EXAMINATION.

By Mr. Simmonds:
Q. Will you please state~ your name, address, and occup~tion ! .
· ·
.
.
.A. Albert H. Cohen, 1042 North Irving Street, Arling~on;
real estate broker.
·
Q. How long :Save you been engaged in that business °I
A. About eighteen-hventy years.
Q. I~ your capacity as a real estate broker did you have
any dealings with Mrs . .Alice Ginsburg with respect to the
purchase of 'the property we have described here as the Ban-:ton property?
A. Yes.
Q. ·wm you deseribe what that was i
A. In the early part of the year Mrs. Ginsburg asked iµe
whether I was acquainted with the Banton property, and I
told her ''Yes.'' She wanted to know whether I knew the
price of it, and I told her I did not, but I would be glad to contact the owner and see what I could find out about it. I then·
found that John Banton ,vas in Florida. I saw his son, bow:..
ever, and left word with him that I would like to see his father
as soon as he retumed. I was told bv his son that he would be
back in a week or two., or in sev.erai weeks. I asked the son
whether the property was for .sale, and he told me yes, that he
had had some offers for it. He knew bis father had
page 79 ~ been given some offers, and I asked ·him what the
amounts were, and he said, -''\Veil now, Brown, who
is trying· .to buy the property f pr the Willett ctowd, has made
an offer of $2 a foot,'' and what a ridiculously low price it
was. That was about tlrn extent of the discussion I had with
the son, and several weeks later John Banton came into my
office and, after discussing the property, he first thought I
wanted to hU:y it, and I explained I was acting as a broket·,
that whatever price he put on it wQUld have to include the
.five per ce~t commission tp me as a broker., and after some
discussion, both about the property· and the individuals that
had made offers to him ,on the property, we arrived at a price
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of $31;000~ with the understanding that if I could get more I
should try to.
I was told at that time that under no circumstances was I
. to sell to the Willett crowd. They had deprecia.ted the property to him, told him it was only good for parking areas or
cheap stores, and that it was worth only $2 a foot.
·
Q. Banton told you thaU
A. Banton told me this, and that under no circumstances
sho~ld I sell it to ·wmett or Brown or any of that crowd"; that
he didn't want any dealings with them. But he did sign the
~xclusive at $31,000.
_
. I then told Mrs. Ginsburg· that I had contacted the· .owner
· of the property and I first quoted her a price of $35,000, and
. · · we negotiated there, and finally arrived at a $33,000
page 80 ~ price, and Mrs. Ginsburg had me. draw up a contract with the understanding that it was to be
signed by her attorney as. trustee, Claude Thomas.
The day that we drew up a contract I insisted tliat it should
go to Claude Thomas and have him look at the contract before anything else was done., and then she explained that the
contract should be drawn to Claude Thomas as trustee, which
was done, and we found that Claude ~homas was up at Fairfax searching titles. l called him there by 'phone and told
him I would be out there in about twenty or thirty minutes
and I wanted him to please wait for us, which he did.
Up_on arriving· there and showing him the contract he said,
"Let's wait until tomorrow morning before we sign anything."
.
The next morning Mrs. Ginsburg and I went to Claude
Thomas' office, whe1:e he signed it as trustee. From there I
.
went to John Banton 's and g·ot his signature.
Q.. What day was it that you .got the signatures on the contract, Mr. Cohen!
A. 1 think it was the 8th.
Q. Was it the elate that" the contract bore?
A. I think so. I haven't seen that contract1\fr. Friedlander: ,,7 e stipulate that tl1e 8th of March is
the date of the contract.
Q. Was a deposit made to you on that day?
A. Ten pel\ cent-$3,300.
Q. By whom?
A. By Mrs. Ginsburg.
Q. What was done with that deposit?

pag~' 81 ~
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A. I deposited the check in my bank, and some time after
that turned the deposit over to Mr. Thomas.
Q. ere you ever advised tlmt Banton had repudiated his
contract?
A. No. I knew that Banton came in to see me some time
later and wanted immediate settlement, and I explained to
him that it couldn '.t be settled until title was passed, and then
he would get his money.· He was very irritated and wanted
to go to Florida right away and needed the money. Later. I
had a conversation with him with regard to rushing it up, or
something.
Q. About the time tbat you got this contract signed by Mr.
Thomas and Mr. Banton did yo1.1 have a telephone call from
Dr. Kaplan or Mr. "Tillett?
·
A. From Dr. Kaplan.
·Q. Do you remember what it wast
A. Well, when we cflme back from Fairfax, after seeing Mr.·
Thomas there, Mrs. Ginsburg·. went home with me and Mrs.
Cohen., to have dinner at my apartment that nJg·ht, and shortly
after we walked in-it might have been around six o'clock-·I
got a call from Dr. Kaplan, wanting· to know whether the property had been ~old, and I told him that I would
page 82 ~ know definitely tomor.row morning. The next day
he did- call, I think between operations or following
an oper~tion, and I told him the contract had been sig'lled.
Q. Did he ask you anything about Dr. Cafritz and a lady!
A. Yes, he did. At that t~me I had no knowledge that Dr.
Cafritz was in the picture. I dealt only with. l\t[rs. Ginsburg.
Dr. Cafritz'. name had never come up under any circumstances, and when he asked me about it I told him that while
I knew Dr. Cafritz, I hadn't seen him for many years, and
he was in no wav concerned in this sale.
Q. Did he ask yon if there was any lady connected with the
proposition that you were entertaining?
A. I clon 't recall whether he did. I believe he did. He
probably asked me whether Dr. Cafritz and a lad:- were interested, and I said "No." I hadn't seen Dr. Cafritz for
years, nor talked to him.
.
Q. Was anything more ~aid at that time?
A. Nothing other than that he would call me the next morning.
Q. Did Dr. Kaplan state to you at that time that he would
pay a lot more· for the property?
.A. Positively not. That all cropped up afterwards.
Q. Did l\fr. "Tillett at any tjme prior to the signing· of this
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contract between Banton and Thomas state to you that he
would pay any specific price for the property Y
page 83 ~ A. Positively n.ot.
·
Q. Do you have any recollection of a conversation·with him 'in front of the Hub Men's Shop a day or two
before you obtained this contract Y
A. Yes, I think I know the conversation that he refers to.
Q. Will you state your version of that conversation?
•
A. Well, tlie propertv wa·s discussed. Let me go back, if
I
permitted. I knew they were getting property together
for the Hecht Company deal, and they had gotten an option
on a piece of property adjoining the Banton property.
Q. Whom do you mean by ''they'' Y
~- The Willett group. And. I had learned that they paid
$2 a foot for it, or the option was at $2 a foot.
I asked Mr. ·wmett why he cloesn 't permit me to try to
·buy that property in for him, the Banton property; that I
knew Banton pretty well, and I may be able to do more than
Brown with it.
·
''No", he said, "we will probably get it. That man wants
an awful price for it, and we only want it for parking, and
the property is only worth about $2 a foot", and they clidn·'t
have to have it to pay a big price for it, or something to that
effect.
Naturally, getting the property at a $31,000 figure, which
meant about $5 a foot, there was no sense in dis.
page 84 ~ cussing the purchase of it with him, and at no time
was an offer made to ·me., either by Mr. Willett or
,
by Dr. Kaplan.
·
·
Q. On this oooasion, which I believe Mr. Willett stated to
be Wednesday before tlie contract was signed, in front of the
Hub Men's Shop, did he st.ate to you that he would be willing
to go as high ~s $40,000 if they had to Y .
A. No.
Q. Did he mention any figure to you at tllat time? .
A. No figure was ever mentioned. ;He knew I had ·an exclusive authorization to sell. He knew that someone was
:figuring on the property with me, and I maintained that I
didn't tl1ink the party would buy it at that time. I said, "The
truth is, I have advised them not to buy it at that price.·,'
Q. Prior to the time the contract between Mr. Tl1omas for
Mrs. Ginsburg, and Mr. Banton, was signed, on Marcl1 8th,.
did you have any better offer from anybody than $33,0001
A. I have never gotten an offer other than tlmt from anyone.
Mr. Simmonds: Tlmt is all.

am
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CROSS EXAMINATION.
· By Mr. Friedlander :
, Q. Mr. Cohen, how long have you know:p Mr. Banton!
A. Oh, I guess twenty years.
·
Q. And dµring that period. had you ever represented him
in any real estate transactions Y
·
·
page 85 ~ A. Never.
Q. Had you ever represented Mrs. Ginsburg or
her husband during his lifetime 1 ·
A. Yes., I have represented Mr. Ginsburg. I sold some
property to him.
Q.. Do you know how many square feet there are in the
Banton property!
·
A. Approximately. It is my r~collection now that there
is approximately 7,000 square feet.
·
Q. Is it not clos_er to 8,000-~ome 7,900 square feet 7
A. That may be. I said approximately 7,000.
Q. You -mentioned the fact of buying it at $5 a foot. 'Five
dollars a foot on the size of that property is close to $40,000,
is it not?
. A. I said almost five dollars, I believe was the statement
I made.
Q. You were paying· a little over four, and you had, your
authorization from Mr. Banton for less than $4 a foot, did
you not?·
_
A. I don't know that at that time I -reduced it dowri to a
cost per foot or not. The price that was received for the
property, the contract, was $33,000.
Q. Did you know the position of the Banton property in
relation to the Hecht Company propertyf·
.
. A. Only from what Mr. Willett told me. They
page 86 f wanted it for a parking area.
.
Q. ·when did you have that talk with him f
A. Some time previous to my ·going to see Banton.
Q. You lmew he wanted to purchas·e this property?
A. He told me it wasn't. an important piece and that it .
was only worth-$2 a foot, and Banton said that be vtas offered·
$2 a foot for it through Brown.
.
.·
Q. So you presumed that Mr. Willett wouldn't be interested
in it at this high priceA. That is correct.
Q. -of $4?
.
. What did you talk to hini about on that day after; you got.
the exclusive 7
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A. The day after I g·ot the exclusive t
Q.· Yes.
A. I don't think I talked to him at all.
Q. When did you. talk to him nearest to the time tlla t the
contract was signed 1
A. Eithei~ the day previous,. or t~o days previous. We
were in the Hub Men's Shop and when we went out be said,
'' Are these people g·oing to buy the property?''
I said, '' I really don't know. I don't believe they will.''
That is all the ·discussion we had.
Q. He didn't talk about buying it himselff
A. No.
page 87 ~ . Q. You told him you had it tied up, but he .still
didn't ask· you to submit it to him?
A. That's right.
Q. Did you ever learn from Dr. Cafritz of his conversation
with Dr. Kaplan and Mr. Willett in his brother's office?
A. I didn't know anything about that until after the signing of the contract some time later. That is the first knowl.
.
edge I bad aborit that.
Q. You were quite surprised to learn they l1ad taken an
attitude of desiring to buy it for .more than thirty-two 01~
thirty-three thousand, were you noU
A. Well, some time later, perhaps two weeks after the
signing of the sales contract, Mr. Willett offered. to huy the
property through me, if I could negotiate a sale, at $45,000.
·Q. But before that he didn't want to pay but $2 a foot?
A. He never made any offer of any description.
Q. Mr. Cohen, do you recall when you first talked to l\Irs.
Ginsbuig about this property?
A. Several weeks·before I saw Mr. Banton.
Q. Before you saw ]\fr. Banton, what did Mrs. Ginsburg
say to you about tlrn property?
A. Well, when she first approached me she said she was
interested in that piece, anc} to see if I could negotiate the
purchase of it.
.
·
Q. · Did she ever t(\11. you she wanted you to buy
· page 88 ~ that property for her? ·
·.
.
.
A. I don't know just what you mean by· "bn~ring-" that property for her. · ·
Q. Did she ask you to go ahead and purchase it?
A. To act as· an agent to purchase the property, that's
right. .
Q. A:rid that was before you got your exclusive ·contract
from Banton?
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A. That's right. .
Q. So when you got the contract from Banton., .which is
marked Defendants' Exhibit 1, you had already received your
instructions. from Mrs. Ginsburg?
A. That she was interested in the purchase of it.
.
Q. You ·beard Mrs. Ginsburg's testimony, Mr. Cohen. Was
her testimony or statement of the facts that occurred when
she first saw you correct or incorrect?
A. ·with regard to what?
Q. When l\f~s. Ginsburg testified today, she explained what
she said to you and w·hat you said )Vhen she first came to see
you about tl1is property. Was that a truthful statement or a
:false statement ~f fact by herf

Mr. Simmonds: vVhy do you not recite the statemenU
A. I ask that vou recite it.
Q. Mrs. Ginsburg said she .came into your office and told
.
you she was interested in this property and wanted
page 89} you to buy it for her. Is that false or true? ·
. A. Well, I think that your question there may be
confusing. What do you mean, buy it for her! She asked
me if the property could be bought, and I said I would find
out whether it could be bought, because I knew the owner and
would see him.
Q. Did she ask you to buy that property for her? There
is nothing confusing about that, Mr. Cohen, I don't think.
A. If I were doing that I would be acting as her agent and
I would be collecting commission from her.
Q. You were acting as her agent?
A. Oh, no.
Q. Then what s11e said was not trim, is that your testimony?
A. "I don't say it is not true. I think it is probably state~Mr. Simmonds·: I think it is just a construction Mr. Friedlander is putting on tlle words "buy it.for her." I think Mr..
Cohen can explafo the relationship that he had in the matter,
and I t11ink it should be allowed.
The Court: I do not think Mr; Cohen can properly. be
a.sked to say whether Mrs. Ginsburg·'s testimony is true or is
not true. Objection sustained.
Mr. Friedlander: All right.
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By Mr. Friedlander :
Q. I ask you, did Mrs. Ginsburg request that you
purchase this property for her as her agent T
A. No. I was acting as the agent for John Banton.
Q•. That is your conclusion, but prior to the fifth of March
you had had no authorization from Mr. Banton.
A. Prior to the fifth.
Q. Your contract is dated the fifth t
A: That's right.
Q. So when she saw yoi1 in your office., you had no authorization from I\{r. Banton Y
·
A. No:
Q. And didn't she tell you that she wanted you to buy the
. property for her Y
A. That is done every day where you are agent for the
seller, though.
.
Q. I just asked you what she said to you.
A. I don't remember whether she said '' buy it'' for her or
'' see whether it could be bought'' or that she was willing fo
buy it. But I contacted the owner to see if I could make thesale for him, and the contract that was signed between Banton
and myself stipulated that the commission be paid by the
seller, making me the agent of the seller. ·
Q. We have read the contract, sir. Vve are now interested-: A. It is customary practice.
Q. We are interested, Mr. Cohen, in determii~page 91 ~ ing· what was said when Mrs. Ginsburg came into
· your office originally. · I understand you do not
remember what she said.
·
A. There were ~ lot of things said. In short, she wanted
the property and wantecl
to negotiate for the sale of the
property to her.
Q. Is it not a fact · that Mrs. Ginsburg requested you to
represent her and buy the property for her, and tllat you
were to represent her until Mr. Thomas came into th~ picture? Is that correct¥
A. I didn't know that :Mr. Thomas would be in the picture
or would sign the contract.
·
Q. You can answer the question, sir.
A. Will you ask it ag·ain, please?
Q. Is it not a fact that you were requested to represent
M1·s. Ginsburg· and buy the property for her, and that your
representation of her would continue until Mr. Thomas came
.into the picture!
· ·
A. No, sir.
page 90 ~

me
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Q. Let us leave· out Mr. Thomas, then, and ask it this way:
Is it not a fact that you were requested to represent Mrs.
Ginsburg and· buy tlie property for her!
· Mr. S"immonds: Your Honor, I think he has answered that
same thing several times.
The Court: No.
A. It appears you .are trying to make me say
something I can't say.
Q. You can't say, or won't say Y
A. I can't say it, because I am a broker. A broker represents a seller of property. A lot of people come into a real
estate office to se~ if a certain thing can be b.ought.

page 92

~

By the Court :
Q. He·wants to know if she asked you to represent her.
A. No; at no time.
By Mr. Friedlander:
Q. At no time she asked YOU to represent her?
A. That's right.
., ,
Q. And you do not remember the exact words she used
when she askecl you to buy the property t
A. She said the same thing co~cerning a lot of properties,
my opinion on various properties, ·and ~hat they could be
.
bought for. .
Q. Now, Mr. Cohen, I want to ask you about whether or not
you ever repeated to Mr~. Ginsburg any alleged conversation
between you and Dr. Kaplan which was to the effect that he
was trying to buy the property from you behind her back.
A. Mrs.·Ginsburg was i:n my apartment to have dinner with
· me the night previous to the signing of-the contract, and Dr.
Kaplan called me along about six o'clock and asked whether
the property had been sold. He then asked me about Dr.
. Cafritz, and at thnt time I had no knowledge that Dr. Ca.fritz
was in the picture at all. I had never· been told by
page 93 ~ anyone, an.cl I told him that, and told him that if.
he would call me tomorrow morning, I would tell
him whether the deal had gone through or not .
.Q. Yon have testified to that before.
A. You asked me the same question.

The Court: No. He asked you what you told Mrs. Ginsburg.
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A. Then I told Mrs. Ginsburg what the conversation was.
Q. Did you tell her Dr. Kaplan was trying to buy the property behind her back T
·
A. I never made that statement, no.
Q. Would you say that you did not make that statement to
her?
A. That I did not make the statementQ. That you did not tell Mrs. Ginsburg that Dr. Kaplan
had been trying to buy the property behin~ her back.
A. I never made that statement.
Q. And you never told her at any time that Dr. Kaplan
had double-crossed or attempted to double-cross her?
A. No. I merely said Dr. Kaplan had called, and the extent of the conversation.
.
Q. Did you tell her Dr. Kaplan had made any offer to purchase¥
A. No.
page 94 ~ Q. Did you tell her Dr. Kaplan had said other
than what you have recited Y
·
A. That is, I think, about all that was said, and that he
would call me the next morning.
Q. Did you tell her that she should take any steps in view
of Dr. Kaplan's telephone call to you Y
A. ~o. ·
Q. As a matter of fact, you asked Dr. Kaplan to call you
the next morning, did you not?
A .. No. He suggested that he would call the next morn..
ing. I told him I would know definitely tomorrow morning.
Q. And the purpose of his calling was to find out whether
· Mrs. Ginsburg 'Yould buy. If she wouldn't buy, then he would.
A. I don't thmk he was ever told by me as to who the purchaser was.
·
Q. In your mind yon had formed the plan or procedure that '
in case these people that you had given first refusal to, Mrs.
Ginsburg, would fail to exercise that so-called option, vou
would be at liberty to sell to Dr. Kaplan?
..
A. I didn't know Dr. Kaplan was even interested in the
·_purchase·of it.
Q. Why did you think be was calling you to ask you
whether the property I1ad been sold?
A. I don't know. I am making that deduction
page 95 ~ from what 1\fr. Willett had told me as to the value
he had placed on the property.
Q. Why did you tell Dr. Kaplan to call you the next day to
find outY
·
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A. Because he had just called to inquire about it.
Q. Just called you to inquire about iU
A. He called to inquire whether it was sold or not. I knew
probably at that time that the ·wmett crowd wanted the property.
·
Q. ¥on knew then they wanted the property!
A. I had an idea they did, yes. I didn't know to what extent they wanted it.
.
Q. Aud you knew he was calling you about the property Y
A. That's right.
.
.
Q. And did you not arrange with him to sell him the property, even iu the. event your new purchaser bought it, to at-:
tempt to resell it to them Y
·
A. Not until possibly two weeks later, when Mr. Willett
.approached me and said they were very anxious for the property, they were willing to pay as high as $45,000, and I. said,
''l believe I can negotiate a sale at forty-five. Let me see if
I can't."
·
Q. What did you do then 1
.
A. I called Dr. Cafritz and .Cafritz said he wasn't at all
.
interested in selling.
page 96 ~ Q. Had you learned at that time what had taken
.
. place in Vv ashington Y
A. No, I hadn't-not at that time.
Q. Then your idea that Dr. Kaplan called you that evening
was as a matter of interest, to see whether or not you had
sold a certain piece of property T
A. Yes, sir.
·.
Q. Did you ask him how he knew you were selling it 7
A. Oh, he probably knew it through Mr. Willett.
Q. How did Mr. 'Willett know you were selling that property Y
A. Because I told Mr. ·wmett.
Q. ·what was. the pm~pose of telling :Mr. WilletU
· A. Well, other than that he was rig·ht there adjacent to the
property he had just boug·ht. or just g·ot an option on.
Q. Just a matter of general interest?
A. That's·all.
Q. There wasn't any question about a resale or anything?
A. At that time?
Q. Yes.
A. Oh, no. I had no idea what the purchaser might do with
tl1e property.
.
Q. When you said that the_se people had a first refusal of
the property, what did you mean 1 You say you represented
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.

the seller. You had an authorization to sell for as
page 9.7 ~ high a prjce as you_.could get over $31,000. \Vhei1
you found other ,people were interested in the property,' did you make any attempt to obtain an offer!
. Mr. Simmonds: Your Honor, it seems to me we are now
going.into trying a possible case be.tween Mr. Banton and Mr.
Cohen that has no relevancy or materiality so far· as our case
is concerned.
.
The Coµrt :. It is definitely approached from the angle of
a controversy. between Mr. Banton and Mr .. Cohen, all right.,.
but that .it is irrelevant in this case I am not quite willing
to agree. at this point. I do. not know. I will have it in miµd
that it is a possible controversy between Mr. Banton and Mr..
Cohen:
.
·
I will let him advance his own theory. There is no use in
my putting things in his mouth .. It is quite possible that ]\fr.
Cohen's story might be colored. in his own interest, if that
controversy does exist. Objection is overruled.
Mr. Simmonds : Exception, if your Honor please.

By Mr. Friedlander:
Q.. Did you tell Dr. Kaplan, w'hen he called-·
A. I never stated that they had a first refusal, either. I
don't know what you mean by a first refusal.
·
Q. Let's put it in your own words. You say that thes~
people with whom you had been dealing as purchasers had the
·
right, by some sort of option or arrangement,
page 98 ~ whereby they had !l rig·bt to bµy the property?
A. No. I told Dr. Kaplan the sale had not been
made, but may be made tomorrow morning.
.
Q. What did you tell him to call you in .the morning about t
/1.. To see whether the sale was actually negotiated.
Q. Whyf
A. Because he had inquired about it.
I
Q. Why did he inquire about it!
A. You ask Dr. Kaplan. I don't know.
Q. What did he. tell yo~ bis interest was f
A. He didn't..
.
Q. Why did he happen to mention Dr. Cafritz' namef
I A. He asked me whether Dr. Cafritz was the purchaser.
. · Q. Did he·not tell you be had been talking to Dr. Cafritzf
A. He said Dr. Cafritz said he had bought it and I denied
!t. emphatically. I said I hadn't seen or talked to Dr. Cafritz
·. m years.

·

•

1

1
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Q. Did you tell Dr. Kaplan you were open for· bids at that
moment _on this property~,
A. I don't recall that.
Q. You do not recall whether yon told Dr. Kaplan that if
he made an offer higher. than the present offer you would snbmit it to the owner Y
·
·

A. No, I don't.
page 99 ~-

Q. -Do you remember what was said about any
additional offet by you Y

A. Vve had not discussed an offer.
Q.· When was the last time you had talked to Dr. Kaplan
about anything before the call 011 the 7th of Mar~h 1
A. The morning after the contract was signed.
. Q. The contract wa.s signed on March 8th 1
Th~ Court: fl;e did not hear the last part of your questfon.

By Mr. Jl.,riedlander:
.
Q. Mr, Cohen, when was: the last time you spoke to Dr. Kaplan immediately befo1·e the telephone conve1·sation at six
o'clock on the evening of March 7, 19461
A .. I don't recall any conversation with Dr. Kaplan prior to
that.
.
·
· ·
Q. So when he called you 011 March 7th you we·re agreeably
·
surprised, were you, to g~t a cain fr·om Dr. Kaplan l
A,· Yes.
Q. And did yolll wonder what 11e wanted, before he told you 1
A.. "'\\Tell, I don't recall how it affected me, no.
(J. "'\Vhen he started talking aoout a deal that you had, that
you said might be closed the following day but which was Not
dosed the111 and mentioned the n~me of a man that he said had
told him he was buying the property, a m·au that
page 100 ~ you didn.'t know- aboui, what·did you tell him about
. the situation of that property with i'espect to iis
being still for sale f
·
A. I don't know that .. we .discussed that. I told him I expected the conti;aet to be signed tomor1·ow motning, and if he·
would can me tomorro1w nioming I would tell him if it is or is
not sold.
·
.
Q. And if it is not sold, what arrangements ,vere made? ·
A. He possibly may have told me what you are trying t<!>
worm out of me, that he may have said he wante4 the property.
I don't know whethei' he said it or not. It has been said around
· . that he made that sta.tement to·me..'
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Q. Who said it¥
A. I think Mr. Willett told me.
Q. When did he tell you Y
A. Some time after that.
Q. How long after iU
A. Maybe a week or two.
·
Q. What was the reason for your conversation at that time?
A." He tried to have me buy it at $45,000 for the purchaser,
or from the purchaser. ·
Q. Who was Cafritz? Had you found that outY
A. At that time I found out.
Q. What did you do with respect to that. offer?
A. I submitted itto Dr. Oafritz.
page 101 ~ Q. How did you submit it?
A. I submitted a contract.
· Q. How did you submit it?
A. By telephone.
.
Q. You called him up and said :Mr. Wiliett had offered·
$45,000 for the property?
A. That's right. He said "No, I don~t want to sell" .
.Q. Did he not tell you that because of the double dealing
and dirty work of Ka.plan and Willett he would not sell the
property? .
.
'A. No. I{e said they had had some misunders.tanding.; he
wouldn't sell it. He didn't go into detail.
Q. You knew and learned at that time, did you not, that Mrs.
Ginsburg had told Dr. Cafritz that Dr. Kaplan and Mr. Willett
had attempted to double-cross him and buy the property from
you behinµ his back?
A. No.
Q. Ymi did not know that?
A. No. The first I knew about it was when,I read the brief
the1·c.
Q. And so, when you went·to Dr. Cafritz, you did not ask
why he would not sell to these people?
. A. He told me that he was sore at them, that he thought
they were friends but he found out differently, and he wasn't
going to sell it to them at any price.
page 102 ~ Q. Did he tell you what he found out.?
A. No.·
Q. Did he tell you it was a reported statement by you that
they had attempted to buy .this property on March 7th from
you behind his back?
A. No, he did not.
Q. Did_Mrs. Ginsburg ever tell you thatY
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A. No.
Q. And you never told :Mrs. Ginsburg -any such storyJ did
youf ·
~N~
.
Q. And if she made such a statement, so far, as you are eon~erued it was false 7
A. Well, I don't know that I can answer that question.
Q. Is there any possibility of your having said anything to
her which might be construedA. No, nothing in what I said.
Q. And her statement that you had made such a statement
to her would not be true? ·
. A. No, it would· not. ·
Q. And if, as a result of such a statement by her to Dr.
Cafritz, he refus~d to sell to these peop,e, then that refusal
·
was not based on anything that you had ever said!
A. That is what I said.
·
Q. Nor anything that had actually occurred, in
page 103 } fact 7

:Mr. Simmonds: That is going right far.
whether he can testify to that.

I don't know

By Mr. Friedlander:
Q. Dr. Kaplan never at any time tried to buy that property
from'. you behind Dr. Cafritz's back, did he!
l\Ir. Simmonds: What was that•question Y
Q. Dr. Kaplan never at any time to your knowledge made
any .attempt to buy that property behind Dr. Cafritz's back
·
through. you 1
A. No.

Q. And the only offer he ever made was direct to you, and
to Cafritz !
.
A. Dr. Kaplan never made an offer to me. Mr. Willett made
an offer.
Q. You knew they were dealing together, did you not t
A. That's right.
·
Q. And you have been associated with them for how long in
busin@"ss?
·
·
A. I have bee~1 managing some property for them for a
couple of years.
Q. And you have had occasion to see them and talk to them Y
A. Frequently.
·

so
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Q. And your relationship was always friendly, was itf
A .. Yes.
·
page 104 ~ Q. ·.And you had no occasion or reason· to be
·
mad or angry at them!
A. No. ·
,
Q. And you were not trying to spite them to keep them out
of the property!
A. No.
Q. And you had no reason to try to kill any deal b~tween
Dr. Eddie Cafritz and Dr. Kaplan and Mr. Willett, had you t
A. No.
Mr. Friedlander: That is all.
RE-DIRECT EXAMINATlON.
By Mr. Simmonds ~ ·
Q. Mr. Cohen, did :!Yfrs.. Ginsburg ever agree to pay you
any commission or fee for the acquisition of thiist _property!
A. No.
Q. What was your.relationship in that deal! What was the
1·elationship between the parties, the seller and Mrs. Ginsburg!
A. The stipulation was that I was to receive a commission
from the seller·for the sale of the property.
Q. Tl1e usliJ.al transaction of a b:ro~er in a real estate dealt
A. Yes. There was nothing unusual about it at' all; 99.9 per
cant are handled that way.
By the Court:

.
Q. Did she agree to pay you any connnission in
page 10a ~ ease yon. got the property for her t.
.A.. No, sir.
·
.
Q. Did you indicate to her in any way that you would expect to pay her a commission t
A. If she had offered it to me I wouldn't take it. It would
be illegal.. . .
·
Q. Whether it would be illegal or not, did you indicate that
you expected her to¥
A. No, sir ; definite not.
Mr. Simmonds : No further questions.
That is all.
· Mr. Friedlander: We have no further ev1denee.

"J)
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( Counsel thereupon proceed to argue their respective positions before the Court, and the Court reserved his decision
pending preparation of the record of the testimony.)
page 106

~

In the District Court of the United States for the
District of Columbia.

Bush1~ss Properties, Inc., a corporation, Plaintiff,
-v.
· :Mildred Cafritz and Edward Cafritz and Morris Cafritz, Def~ndants. ·
..
CIVIL ACTION NO. 36,860.

w ashington, n. c.,
Friday, October 4, ~946.
Depositions of Morris Cafritz, Mildred Cafritz and Edward
A. Cafritz, witnesses ·of lawful age, taken on behalf of the

plaintiff in the above-entitled cause; and Harry Kaplan and
E. J. Willett, witnesses of lawful age, taken on behalf of the
defendants in the above-entitled cause, wherein Business Properties, Inc., a corpo1·ation is the plaintiff, and Mildred Cafritz
and Edward Ca fritz and Morris Cafritz are. the defendants,
pending in the District Court of the United States for the
District of Columbia, pursuant to agreement, before Lloyd L.
Harkins, a notary public in and £01· the District of Columbia,
in Room 306 Columbian Building, 416 Fifth Street, Northwest,
·washington, D. C., &t 1 :00 o'cloek p. m., on Friday, October
4, 1946..
·
.
.
~

A ppcarauces : On behalf of the Plaintiff: Friedlander. & Brill, By Mark P. Friedlander. On behalf of .the Defendants: Milton Strasburger, James H. Simmonds.

page 107

MORRIS CAFRITZ,
.
a witness of lawful age, was thereupon duly sworn and, being
examined by counsel, testified as follows_:
DIRECT EXAMINATION.
Bv Mr. Friedlander:

..Q. Your name is Morris Cafritz Y
A. Yes, sir.
Q. Among other enterprises, Mr .. Cafritz, are you also engaged in the. real estate business?
·
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A. Yes, sir.
· ·
Q. How long have you been engaged in that business? ·
A. About 25 years.
,Q; Have you engaged in any enterprises in the State of
Virginia?
·
A. No.
Q. Are you familiar ,vith properety values in Virgini~ Y •
A. Not to a great extent.
.
Q. But to some extenU
A. To some extent; yes.
Q. Do you recall in :M:arc~1, or prior thereto, of
page 10.8 ~ this year, 1946, having youi· attention called to
' some property in Lyons .Addition to Clarendon Y
A. Yes, sir.
Q. And who called· your attention to it, if you remember Y
. A. Well, the first time Dr. Hurston called me regarding an
office building over there. It was then offered for sale, and
he was thinking about purchasing it, in company with somebody else, I think, and he asked me what I thought of it._ I
told him I didn't know a great deal about it, but I would· call
one of the former owners. I did, Dr. Kaplan. And I called
Dr. Kaplan and asked him what he thought about that office
building. We talked a few minutes about it, and I asked him
whether he was going to build a store there for the Hecht Company. He said, '.'Yes". He said,"''Yes, I would like to come
over and talk with you about-it". I don~t know just.what date
that was, but a few days later-we set a time, I don't know
whether it was 11 :30, or 12 :00,. or something like that, and he
. said that he wanted to bring over some data that he had that
he wanted _to get my advice on. So, I told him, all right, I
won~ d be glad to see him.
·
On the day of our meeting, a few minutes before, Dr. Ca fritz
walked in.
Q. Is that your brother?
A. That is my brother. He said a Mrs. Ginsburg, over in
Arlington, had recommended that he and she should buv some
lots over there. He wanted to· know if they were worth the
money they were asking for them. I told him I didn't know
what they were worth. He thoug·ht at that time those lots
were near or adjacent to where the Hecht Company store was
going to be. I said, '' If that is the case, they may be worth
that". My girl rang and said Dr. Kaplan was
. page 109 ~ waiting for me in the outer office. So, .I told my
b_rother that I had an appointment with the doc-
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tor. So, he a.nd Mr. Willett came in, and I asked him to walk
out for a while. And they came in and started to t~k to me
about property in that same vicinity. I said, ''While my
brother was in here, he said that he was going to buy those
two lots on the corner." It was sort of embarrassing for me,
because-I didn't want Dr. Kaplan to think that I was thinking
of the same lots and sending out my brother to buy thein. So,
we talked about it, and we decided to call my brother in. So,
he said that those two lots were not really the lots they were
talking· about. They felt they were· sewed up. They had tried
to buy those lots but couldn't get them. They said, ''If Eddie
can buy them, let him buy them, and we will buy from him.
You set the profit that he will get for them''. So, he thought
that was fair. So, we ~went do)vnstairs-and had lunch, and they·
went away.
The next morning, I think, Eddie told me that Mrs. G-Mrs. ·
Ginsberg-called him and sa.id Dr. Kaplan and Mr. Willett, a
few hours after they saw me, went to this broke,r and tried
to buy those lots from him. And he was quite put out by it,
because they tried to buy the lots after they agreed that he
should buy them and sell them to them at a certain nominal
profit.
Q. There are certain parts of the record, if you don't mind,
I would like to straighten out a little.
A. A.U right.
.
Q. With reference to this conversation in your office, when
Dr. Kaplan and Mr. ,,rn1ett came in, had you talked to him
about it?
·
page 110 } A. No, sir.
.
· Q. About this Banton property, we will caU iU
A. No ; I never talked to anybody.
Q. Had you made an appointment with your brother, or did
he just happen to walk in.
A. Just happened to walk in.
Q. Did he say that be had an option on the property?
A. Yes; he said that he was buying it.
Q. What did he sa:yi How did he descdbe the option Y
A. Well, he said they were going to buy it.
Q. Did he say that he had a contract?
A. No.
Q. Did he use the expression or word ''option''?
A. No, he clidn 't.
·
Q. But they were buying it?
A .• Yes, sir.
1

•
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Q. There came a time, then, when Dr. Cafritz came back
into the room Y

A. Yes.
Q. And you talked about the situation; and you were using
some plats, we:re you not!
A. I think they had an outline of some lots.
Q. Who bi:ought them int
·
A. I think{Mr. Willett brought them in Y
Q. Do you ,know why they b1~ought them in T
A. The reason they brought it in, they wanted to show me
the lots that they were assembling.
Q. And they brought it int
page 111 ~ A. Yes, sir.
Q. They wanted yQur advice on it f
A .. Yes; I think so.
.
·
Q. In what respect did he want advice on itf
A. Well, he told me that he was going to build a· store, ancl
wanted to ~now about the investment-from the standpoint
of investment.
Q. And that was the talk about it t

A. Yes ..
Q. Was there any talk about the Old Dominion Building!
A. Yes; but I talked to him over the telephone.
Q. You reached what conclusion about the Old Dominion
Building!
.
A. I advised Dr. Hurston that it was a. good bargain; he was
to pay $400,000 for it.
Q. Do you remember· when you talke4 to him t
A. It was some time tha:t week; I don't remember.
Q. And the purpose of yow· talk with Dr. Cafritz was about
the Hecht Company store!·
A. Yes.
Q. And included in those lots was the Banton property t
·A. Yes.
Q. That was included in it t
A. Yes, sir.
Q. Now,. when Dr. Cafritz came in do you remember what
was said by Dr. Kaplan or Mr. Willett¥ Do you remember
what they said about it!
·
.
A. They said they were not interested in that; they were
interested in buying this Banton prnperty, but
page 112 ~ they couldn't get it. ·
Q. Did they say anything about they had to have
that property!
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A. No ; they said they didn't have to· have it.
Q. What was the eonveraation that led :UP to that couver,.
s~tion ·with" your brother j
.
A. They said that they couldn't buy it, and Eddi~ should
buy i.t, and they would buy it from him.
Q. What arrangement was made between Dr. Cafritz and
Dr, Kaplan and Mr. Willett about the property!
A. I was to put a profit on it, whatever I thought was fair,
and they were going to buy it from him.
Q. And what, in your opinion, W()uld have been the value
over and above what they paid for iU
A. I don't know.
Q. How we1·e you to fix: the value 7
A. I don't know-I hav.en 't th~ slighte.st idea on it, just
·how·much.
·
.
. Q, w a~ there any discussion ab.Qut a couple of thousand
dollars f Anything about tbaU
·
A. No; no·sum was mentioned.
Q. No sum w.as mentioned?
A. No sum was mentioned th.at I recall..
Q. Was it entirely up to you 7.
A. I t.hink so.
Q. And did Dr. Cafritz agree to thaU
A. Yes, sir.
Q. And did he ·talk t.o Mrs, Ginsberg before he agreed to
iU
page 113 } A. NQ,.
Q. Didn't be go out of the room and make a
telephone ;call?
A. Not that I know -0f. We went downstairs and had lunch.
He probably thought anything he did would be agreea.ble to
her.
Q. The inquiry I am afror, or the information, when you
diseussed the sale of th~ property that he had practically
bought fr-0m Mr. Willett, :whether he w.ent out of the room to
make a telephone call before he made a decision.
A. I .don't r~eall that he did.
. Q. Do you remember aftei· that time talking to someone with
respect to the ~anton property, 9utijide of your brother?
A. No .
.Q. Do yon recall any .conversation in which your brother
said that he insisted on $45,000 for this propei-ty, for which
h.e had paid $32,0007
A. I ma:r, have said it. I don't r~all it.
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Q. You recall that this conversation we have been talking
about occurred, say, during the week which ended on Saturday,
the 9th of March----"accepting that as the approximate date ..
A. No ; I don't recall.
Q. But accepting that as the date.
A. Yes.
·Q. Wasn't .that the date that Mr. Willett here brought in
the contract for $45,000 for the purchase of that property from
vour brother Y
., A. Brought it in to whom Y
Q. To you.
A. Let us see. I am sort of hazy.
page 114 ~ Q. Let me refresh your recollection. Do yon
recall ta1king to Mr. Dulcan Y
A. No ; I don't recaH talking to Dulcan.
Q. Do you iecall talking to your brother a,fter he had talked
with Mr. Dulcan, that he .had agreed to sell for $45,000Y
A. l believe he did say something like that.
Q. Do you recall what you told Mr. Willett when he came in
with the contract for that property¥.
A. No, I don't.
. Q. Do you recall telling him to get out of the office and not
·
bother you any more Y

A. I believe I did say something like that.
Q. Will you tell us why you said thaU
A. vYell, I got into the thing rather innocently, and I didn't
want to lose the friendship; I was very friendly with Dr.
Kaplan, and I didn't want this transaction to create any hardship. I was not involved in any way whatsoever. I had no
interest in it.
Q. Why did you reject that contract; do you recall Y
A. I just didu 't want to have anything more to do with it,
because it looked like it would create spme hard fee-lings.
Q. $45,000 was agreed upon-had been ag-reed upon, had
it not?
·
A. I don't know anything about it. It probably was mentioned, but l didn't know anything about the agreement.
Q. You knew that this contract was being submitted to you
on behalf of vour brother?
t\.. No; I didn't know anything about it. Mr. Willett did
walk in with the contract. I didn't fook at the
page 115 ~ contract. I was quite put out the way Mr. Willett
.
and Dr. Kaplan handled this transaction, after

.
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they left it with me to negotiate for them, and then they tried

to double-cross me and Dr. Cafritz.
. Q. Why did you tell h1.m not to bother you any more 1
A. Well, I am not accustomed to dealing underhanded;
everything I do is above board, and I didn't ljke that dealing.
Q. Why did you care, if you felt that way about it! •
A. Well, I didn't like that dealing.
Q. I think you misunderstood my question. If you felt that
way about Dr. Ka_plan and Mr. Willett, what did Y<?U care what
they thought f
A. I didn't want to have an)lthing to do with it. · When
I found they were dealing that way, I didn't want anything
to do with the whole deal.
Q. Let me ask you this qu~stion; it may refresh your recollection. Speaking of the conversation when Mr. Willett
brought the contract in, before you told him to get out and not
bother you any more-that 'is not the exact words, but the
substance--did you call your brother on the telephone? ·
A. No.
·
Q. VliU you think a minute on that, if you didil 't call your
brother and tell him that Mr. Willett was there with the contract for $45,000, mid he said that he wouldn't sell it to them?
A. I think that is right. ·
Q. Yes. Rig·ht after :Mr. Willetf had told you that Mr. Dul-.
e.an agreed to buy it for $45,000!
·A. I don't know whether he exactly agreed. I think that
Mr. Dulcan spoke to me.
page 116 r Q. Let me ask you, .how much your brother
wants for that property?
A. I haven't the slightest idea.
Q. ·Did he ever tell you what he wanted for it 1
A. No.
.
Q. Outside of the day· that you agreed in the office you were
to be the arbitrator, did he tell you what he wanted for it Y
A. No.
.
.
Q. Did he tell you what he wanted the property for?
A. What be wanted the property for?
q. Yes.
A. No.
Q. Did he know that your brother was. probably involved
in the Hecht Company deal?
A. I don't think so. According. to the statement of Willett
and Kaplan, that wasn't a part of the Hecht Company deal.
Q. _Did he tell you what Mr. Dulcan said?
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.A. No.
Q. You knew Mr. Dulcan was connected with the Hecht
Company!
·
A. Yes.
Q. And his interest was in b~half of the Hecht .Company 'l
A. Wl~at Mr: Willett told me that afternoon, that wasn't theprop~rty tlnlt~l!eeht Company was going to occupy; they were
going· to occupy a piece across the way.
.
Q. Were you surprised., then, when Mr. Dru.can spoke to
you 'about it t
page 117 ~- A. No.
.
Q. Do you lajpw a Mr. Thomas, in Virginia t
A. No, sir.
Q. Have you any interest in this caseY
A. No ..
l\lr. Friedlander: I have no further questions.
Mr. Strasbm·ger: Will ypu permit "Mr. Cafritz to leave nowt
Mr. Friedlander: Yes, sir ..

Subscribed and swo1·n to before me this ·...... day of October,.
.A. D., 1946..

Notary Public in and for the
District of Columbia.

My commission expires August 14, 1947.
page 118 ~

· MRS. MILD-RED CAFRITZ,
.
a witness of lawful a~, was thereupon duly sworn
. and, being examined by .cow:is~l, te~tined as follows !

DIRECT EXAMINATION.
By :Mr. Friedlander :
Q. Your full name is Mrs. Mildred Cafri tz f
A. Yes, sir.
Q. .An~ y~u are the wife of Dr. Edward Caf1itzf
A. Yes, sir.
Q. In Miar~h, 1946, and a Jong time prior thereto 0 you had
been the wifi3 of Dr. CafriizY
·
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°',.

A. Yes, sir.
(J. Are you engaged in any business, outside of housewife Y
Are you engaged in any business enterprises Y
A. Do you mean an office, or anything pf that sort Y. Main~
tain a business office 1
Q. Yes.
·
A. No ; I don't maintain an. office.
Q. Are you engaged in any real estate ventures?
A. Yes.
.
· Q. ·Prior to March, how many real estate ventures would you
say you had been engaged in, roughly?
A. I don't know ; two or three.
Q. And that involved the sale of real estate?
A. That is right.
Q. Was any of it in Virginia, do you recall?
A. Prior to March?
·
Q. Yes ; before March.
A. Yes, sir.
Q. Then, coming down to the time of March 4,
·
page 119 ~ 1946, did you know Mrs. Ginsberg?
A. Yes, sir.
Q. How long had you known her t
.A. I have known her a g·teat many years. Specifically,
you want to know¥
Q. No.
A. A g-reat many years.
Q. She had been a patient of your husband 1
A. Yes ; I think so.
Q. Did you meet her in that respect or socially?
.A. No; I didn't meet her socially, or in that respect. She
bad a business in the Medical Building. That is the way .1

do

~t~~

.

Q. Do you know what business she was in 1
A.. As a matter of fact, I don't know that she was a patient of Dr. Cafritz.
Q. ·what business was she in!
A. The restaurant business.
Q. And you came to know her in that regard f
.A. Yes, sir.
Q. She had a restaurant in the Medical Building¥
A. Yes, sir.
·
Q. That was how long before this time?
A. I suppose as long· as she was in .that building.
Q. I don't know how long· that was. At the present time it
seems like a long time to you?
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A. Yes.
·
Q. Do you recall how long before March, 1946,
page 120 ~ you talked to herT
A. No.
Q. Do you recall when you first talked to her about the
Banton property, as we call it?
A. No.
Q. _Do you remember approximately!
A. I couldn't tell specifically. ·
Q. Do you remember whether it was m March, 1946, or
after that time, or beforet
A. No. I may have been, you lmow, at some time dtJring
the late spring or early su~mer of the year,. but I can't toll
you specifically when.
Q. Now, you have known of this hearing a short time. Have
you had occasion since you knew of this hearing to examine
your checks or check stubs as to when you first drew a check
in r.egard to this transaction.
A. Yes; I have.
Q. What was the date of that check, or do you have it with
you?
•
A. I have it with me.
Q. That will help fix it.
A. I think it was in April-April 24th.
Mr. Friedlander: Could we have this marked here 1 Do
you have any objection, Judge?
Mr. Strasburger: No, indeed.
The Witness: That was April.
By Mr. Friedlander:
Q. Do you have any other check involving this transaction?
You had two, I don't know whether they were all
·
page 121 ~ involved in the same transaction, or not.
A. Yes ; here is another check for it. And this
(indicati~g) is for the attorney's fee. Do you want thaU
Mr. Strasburger: You c3:11 put all three of them in.
(Check dated April 24, 1946, drawn on the Riggs National
Bank, to the order of Claude 0. Thomas, Trustee, in the sum
of $3,350, and signed by Mildred Cafritz, was marked Ex.
hibit 1.)
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(Check dated May 2, 1946, drawn on the Riggs Natiomtl
Bank, payable to the order of Claude O. Thomas, Attornev,
in the sum of $115.55, signed by Mildred Cafritz, was marked
Exhiibt 2.)
'
· (Check dated May 2, 1946, drawn on ·the Riggs National
Bank, payable to the order qf Edward A. Cafritz, in the sum
of $1,650, and signed by Mildred Cafritz, was marked Exhibit 3.)
(Photostatic copies of the above-described checks are made
a part of the record, as follows:)
·
.page 122}

Photostats of checks. See MS.

page 123 } By 1\{r. Friedlander:
Q. The date of the first check is April 24, 1946,
the· check payable to\ Claude 0. Thomas, Trustee, in the
amount of $3,350., and describes lots 78, 79, and 80, which are
the lots in question. . ·
·
•
Q. Was this the first payment under this contracit
A. That is right.
Q. Now, what was the conversation you had with anyone
that resulted in the drawing of this check of April 24th!
. W o'uld yQu -tell us, please Y
.
A. Yes; there was no conversation. Dr. Cafritz handled
the transaction for me.
·
Q. Was it as a result of talking to him· that you drew it
that wayT
·
A. Yes.
Q. Did you know Claude 0. Thomas at that time~
A. Yes, sir.
·
.
Q. Tell us approximately when that was. Perhaps these
d1ecks would help you.
.
•
A. Yes; it was either May 1st or April 30, you know, or a
day or two around th~re.
Q. Would you tell us what the Dr. Cafritz said to you in
explaining this transaction Y
A. Well, nothing at all. I asked him if he would make an
'investment for me~ and he was going· to make an investment.
for ine; .that is all. He told me, '' A piece of ground that l
am interested in'', and that was tha.t. ·
Q. Did you talk to Mrs. Ginsberg about it!
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A. No ; I didn't have any conversation wi tb ·her .
page 124 } a bout it at all.
.
·
Q. Did you talk to a real, estate agent about i_tl'
A. No.
Q.. I was wondering how it came to your attention, other
than through Dr. Cafritz. He told you about it?
A. Yes.
Q. I notice that the first check that you have produced was
payable to Claude 0. Thomas, Trustee.
A.Ye&
,
Q. Do you have any paper with you, or anything in relation to this transaction t
A. No.
Q. Was ever any paper writing given to you about this
transaction?
.
A. I may have a contract at home. I don't remember.
Q. Do you have any agreement, or any deed of trust, or
deed in trust indicating that Claude 0. Thomas was the
trustee of some property in which you have an interest?
A. I don't know whether I have anything of that kind now,.
or whether it is a lJlemorandum, or what it· is. I will look
among my papers and see.
Q. When did Dr. Cafritz first talk to you about this matter in relation to the first check of April 24 Y
A. I couldn't tell ·you within a reasonable time.
Q. Was it a short time or long time!
A. I couldn't tell you within a reasonable time.
Q. Do you think it was as much as a month beforet Was
it that long?
·
A. I don't remember. I really can't remember ..
page 125 ~ Q. Have you any records to indicate when you
first became interested in this property, other
than the check of April 241
A. No ; just the check.
. Q. Just the check i .
A. Yes.
Q. You have two cl10cks of May 2, one payable to your
husband, I think, for $1,650.
A. Yes.
.
Q. Was that an additional payment on this propertyf
A. Yes; I think so.
,.
Q.. One is payable to Claude 0. Thomas, Trustee, and the
other to Dr. Cafritz.
/
·
A. Dr. Cafritz paid this for me, and then I paid him. At
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the 'time he was transacting this business, and he wanted to
make the payment, and he did, so I returned the payment to
him.
Q. Do you know what that payment of $3,350 wast
A. That was the orig-inal.
Q. How much we1~e you investing in this property; did you
know!
.
A. Oh, it was something like___.I don't remember specifically.
Q. ~o you know what the property cosU
·
A. I don't remember specifically what it cost.
Q. Do you know what you were supposed to pay for this
property?
A. I don't remember specifically. ·
·
' Q. Were you ever, after the time that you origipage 126 ~ nally talked about the deal, were you told that
you could make a profit of the difference between
$32,000, which wa·s the cost of the property, and $45,0001 Did
you know you could make that profit on that deal, prior to
April 24, 19461
A. No, of course· not.
Q. Did anybody ever submit that to yo\I to decide whether
you should take it 1
A. Take what?
Q. The profit.
A. Oh, no.
Q. A profit of $13,000 V ·
A. No; there w:as no thought of selling at the time it was
purchased.
· ,
Q. Why did you buy it f For an advance¥
A. An investment.
· ·
Q. What was oil the property!
A. A little one-sto1:y house, one room building, or something like that. I don ;t remember.
Q. What was the income from· that property?
A. I don't remember specifically.
Q. Do you know why you bought the propertyt
A. As an investment.
Q. w·as it an investment that was to bring you income
from the rent?
.
A. No rent property, but eventually it would pay out..
Q. You thought it was a good investment?
A. Dr. Cafritz thought it would be a good investment, ant.I
he handled the transaction.
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Q. Did he tell you why he thought it was a good
.
page 127 } investment Y
A. He thought it was a good place to buy land.
Q. Did he tell you that the Hecht Company had to· 11aw ·
that property?
A. No.
Q. Did he tell you that he could get $10,000 more than he
paid for iU
·
·
A. No.
.
Q. Do you know a man named Cohen, a real estate man in
Virginia!
A. Yes.
Q. When did you first meet Mr. Cohen Y
A. ·I met him just a couple of days ago.
Q. Just a couple of days agoY
A. Yes.
.
Q. ·Did you ever have a paper writing or an option on this
· property from Cohen, indicating that you could buy this prop. er.ty?
·
A. I 'think those dealings were had with :Mr. Thomas.
Q. Do you know what his dealing·s were with Mr: Thomas
in relation to this property?
A. I only knew that he was considered a very fine gentll\man, in Virginia.
Q. Do you know whether he represented the original ownPr
of the property?
A. No.
Q. Yo·u don't know how he got in the picture Y
A. No; I only know that Mr.s. Ginsberg recomme~ded him
as a fine attorney.
page 128 }- Q. What did she tell yol.J about him?
A. That be was a very fine man,.and concluctt~d
bis business in a fine way.
Q. What was be supposed to do T
A. To act as trustee f.or Mrs. Gnsberg and me.
Q. When did you. employ him for -that purpose?
, A. This is the 24th, this is the only indication I have of it.
Q. Did you g·et a receipt for it when you gave him that
check?
A. I don't recall what papers I have in exchange for it.
Q. You don't remember that Y
A. No; if Dr. Cafritz got a receipt for it, 11e has it in his
possession.
Q. You don:'t have it.
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A. No, because Dr. Cafritz transacted this business for
me.
.
Q. And you, of course, throughout this trans-action took
.advice from your husband Y
A. That is right.
Q. And you have no knowledge of anything that took place
prior to the time that you drew the first check?
A. No; except that Dr. Cafritz discussed with me the possibility of investing in this particular piece of property.
Q. Did you know anything ab.out this property as early as
March 5, 1946?
A. I couldn't tell you, I am s0rry, I just can't tell; I have
no conception, whether a month or two weeks.
.
Q. And you didn't know Mr. Cohen until a fpw
page 129 } days ago.
·
A. Yes; I knew of him.
Q. How did you know cu him? Will you tell me 1
A. Well, Dr. Cafritz mentioned the inan 's name.
A. As being a real estate man Y
A. That is· right.
.
Q. Would you tell us what arrangement you have f.or the
division of ally profit to be made -on this property when it is
sold?
A. What arrangemenU
Q. Yes.
A. Well, an equal partnership~
Q. Between whom Y
A. Between Mrs. Ginsberg and myself.
Q. Do you know what Mr. Cohen's interest in the matter
was?
A. No; except that he was the agent selling the property,
I believe.
Q. Well, he sold the property, and he had no further interest after thaU He had no further interest in the property?
.
·
A. No; not that I know of.
Q. And you don't know why you spoke to him or talked to
him a couple of days ago?
A. Yes.
Q. Was it in relation to this property f
A. No; I met him suddenly at a football game.
Q. It wasn't in relation to this deal Y
A. No.
.
· Mr. Friedlander: That is all.
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page 130 f

.... ················~···-

Subscribed and sworn to before me this ...• ·...•.. dav o-.F:
October, A. D •. 1946.
·
Notary Public in a:µd for· the
District of Columbia.
MY: co~ssio.ri expires .August ·14, 1947.
~ DR. EDWARD A. CAFRITZ,
a witness of lawful age,. was thereupon fluly
sworn, and, being examined by counsel, testified as f ollowH:

page 131 ~-

DIRECT EXAMINATION.

By

Mr. Friedlander;

Q; Dr. Cafritz, you are a surgeon 1

A. Yes,. sir.
.
Q. 4-lld you have, have you not, from time to time enga~t\<1
in certain real estate ventures Y
' A. Yes; I have.
Q. And have you ever, prior to this Banton deal, ever lrnd
any interest in property in Virginia?
·
A. I didn't buy any. I was to look at the property in Vi r:..
ginia.
.
Q. How long have yon known l\frs. ·Ginsberg t
· A. About 12 or 14 years.
Q. And did she call your attention to the Banton propertyt
.
A. No; she did not.
Q. Who called your attention to the Banton property.
A. I called Mrs. Ginsberg's attention, not to the Banton
property, but to property in Virginia.
.
Q~ You called .her attention to the property!
A. Yes; she was showing me some stores ov~r there Rhe
wanted to buy, arid she wanted me as a partner; she always
wanted me as a partner; he died a few years ago, and 8he
wanted me as a partner in the ·real estate game. And sh'.~
told me at one time of three stores over there,, and she ·wantecl
to buy them, and she thought it was a good deal.
page 132 ~ I heard ·the Hecht Company were going to op~n
· a store over there in Virginia, arid I told her if
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there was any land that she could buy there, the future of·
that property would be very good.
·
Q. How did you learn that ~he Hecht Company was going
over there ; do you know¥
A. Oh, I have been associated with the Hecht boys and 1\.fr.
Dulcan, and I knew about Virginia.
Q. And you became conscious that they were about to make
a lease, or get land in Virginia for a store Y
A. Yes, sir.
Q. Do you recall when that was? Was it before the 5th
of March or after?
A. No.
Q. Do you iecall whether it was b~fore Christmas, 1945 Y
A. No.
Q. Do you remember attending some banquet where it was
discussed Y
A. I really can't tell you.
Q. Do you recall at all when it was?
A. I don't know; I think it was less than a year.
Q. You think it was less than a year? .
A. Yes.
Q. Do you know whether it was the :first of this yeart
A. No; I couldn't tell you when I heard it,. or where I hea.rd
it, because I have been in association with the nianagers of
the Hecht Company so frequently, I don't remember.
Q. Do you remember when !{rs. Ginsberg asked you about
this property in Virginia, or stores she wanted to buy 1
A. That was just a month or two before we
page 133 ~ started, dealing; with these people about it.
Q. Do you have any way of telling when you
started to deal Y
A. No.
Q. Do you know Mr. Cohen f Did you know Cohen at that
time¥
A. No; lie was in school with me, and the name came to
me after I heard it, .but I didn't know him.
Q. "When did it come about that you had any rig·hts in the
Banton property Y'
.
A. Mrs. Gin~berg went around to look for a property and
. found this _piece of property that was not bought up by vari. ous organizations, so she went to Mr. Cohen and asked him
about this piece of land, and to find out whether it could be
bought. She did all the transacting.
Q. And she told you this Y -
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A. Yes.
Q. She went to. Cohen and asked him to buy it?
A. Yes.
.
Q. Did Mr. Cohen know who owned it?
_ A. Apparently he did.
Q. What did he tell herY What did he say?
A. That he would try to buy it for her.
Q. :pid he tell her that ·it was already bought T
A. No.
' Q. Did he tell her that it was included in the Hecht Company prior deal Y
A. No ..
Q. Did he tell her that he was interested in the
page 134 ~ property in the· former deal?
A. No ..
Q. She told you that if you g·ot the property you could
make a quick deal, without putting up any moneyY
~ No.
·
Q. She never told you that?
A. No.
Q. What was the purpose of buying this property!
A. We talked about s·ome investment. I told my wife I
would buy a piece of land for her, and in the future it would
be worth much more than it was at that time.
· Q. Did you transact· the business with ref.erence to this
·property_?

A. No.
Q. Mrs. Ginsberg did all the negotiating?
A. Yes; Mrs. Ginsberg -did the negotiating before I had
anything to do with it.
Q. When was it you talked to your brother first about this?
A. I don't know, but I was told it was the 8th of March it
wa-s bought.
Q. The 8th of March was o·n a Friday. Was it before that,
or after that when the property WR'S boug·ht that you talked to
your brother T
A. I don't kn-ow the date.
Q. Had you, at the time, put any money up, -at the time
the pro_perty was bought Y
A. Had I put any money np? · No, I badn 't.
Q. When did you first put up any money on
page 135 ~ this deal Y
· ·
A. Mrs. Ginsbe~ put the money up for me·.
Q. When did she put it up·y
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A. The same day it was bought, I presmne..
Q. Do you lmow how much she put up t
A. $3,300, I believe.
Q. Do you lrnow what the price of the property was Y
A. I think it was thirty-two or thirty-three thousand dollars, I don't know..
Q. Can you tell us whether or not you had any contract
or pdper writing in your possessioµ when you went to see
that property, about the deal 7 ,
A. No.
Q. Did you show him any papers at that time?
A. No; I didn't have any to. show him.
Q. Did you have an option on it t
A. No ; I clidn 't have an option.
Q. Why did you think you had an· option on--:'"'
A. I don't know. Mrs. Ginsberg told me that she was buy. ing the P!Operty that day. ·
.
Q. Did you tell her you were going in with her?
A. Yes, sir.
. .
Q. What did you tell your brother! Why did you tell him
about it¥
·
A. Because he was an expert on properties.
Q. Why did you g·o to yo.ur brother about it 7
A. Because he was an expert on properties, and I wanted
his verification.
'
Q. Let me understand you. You had already
page .136 }- committed yo1u·self to go in with Mrs. Gi.nsberg 7
A. Yes.
Q. At the time you went to see your brother t
A. Yes.
Q. Why did you go to see your brother t
A. No settlement had been made, no definite arrangement,
and I went to see him whether we were overpaying for it, and
Mrs. Ginsbrg was very enthusiastic and wanted to buy it,.
whether I went in with her,. or not.
·
·Q. And you went and saw your brothert
A. Yes, sir.
.
Q. Do you remember what you said 1
A. Yes; I S})Oke to him about .it, he thought it wasn't much
of a bargain at the beginning, but the Hecht Company c.oming in, he thought it would be .a g·ood deal and to go ahead
and buy it.
Q. Where did you have written down a description of the
property!

1Q.O
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A. Wheref
Q. Yes.
A. I don't remember that.
Q. What de·scription did you have with yori when you went
to see you:r brother¥
·
A. I don't remember.
Q.. How did you kno,v where it was f
A. I have been familia;r with it; I have been .there en&ugh.
I could go there any time.
·
Q. Did your brother have a plat there of Virpage. 137 ~ ginia property!
.
· .
A. No; I told him it was in the· vicinity, right
across the street from the Hecht Company Building that was:
going up, and it was on a very prominent corner; that is
about all ·he knew about'.it, and he said in the future it would
improve in value.
· Q. And duri.ng that time Dr. Kaplan came in Y

A. Yes.
Q. Had you gone to see. your brother without an appoint.menu
.
A. I do that.quite often.
Q. Did you that day?

A. I don't recall. I do quite frequently, just walk into his
office..
Q. Yon didn't know that Dr. Kaplan 'and Mr. Willett were
going· to be there Y
A. No.
· Q. You didn't know that ai all f
A. No.
Q. Did you have any idea where the Hecht Company building would bet
A. I thought it was to be in that section.
Q. Was there any doubt in your mind on ihaU
A. Norie at all.
Q. None at' alU
A. No.
Q. And then you went in to talk to your brother, and he
asked you to step out because Dr. Kaplan and Mr. Willett
were there!
page 138 ~ ·A.Yes. ·
Q. ·what did he tell you before yon left about
Dr. Kaplan and Mr. Willett.
A. He didn't say anything. He said, ''Excuse me, Eddie,.
I have an appointment with Dr. Kaplan. Stick around and
we will have lunch".
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Q. Do you remember what ·next occurred t
A. Then Dr. Kaplan was very excited. He called me in.
Dr. Kaplan was very excited. I don't know whether Mr. Willett was or not. Dr. Kaplan said, "We have been trying to
buy that property and couldn't buy it, or didn't know who
owned it, or who the agent was". Then he said, "Will you
sell {his land to me f'' And I said, ''Yes''. And I said, '' And
you will let Morris, my brother, be the judge of the profit f''
And l1e said, "Yes''. And I said, "That is agreeable to me".
So, we went downstairs tq the dining room, and there Dr.
Kaplan asked me again who the agent was, and everything,
and I told him innocently everything I knew, not thinking
what did happen would happen. ·
·
Q. How ·did you know what happened 1
A. Mrs. Ginsberg told me.
·
Q. ·who told Mrs. Ginsberg?
A. Mrs. Ginsberg was right there when Dr. Kaplan and
l\fr. Willett called on the 'phone.
·
·
Q. Called on the 'phone?
A. Yes.
Q. Did you know who Cohen was 1
A. Did I know who Cohen was 1
Q. Yes.
page 139 ~ A. No; I don't know.
Q. Did you know that Cohen was working on ·a
monthly payment basis on some property controlled by Dr.
Kaplan?
A. No. I never met him before.. I never saw him or knew
·
about him before.
Q. All you knew is what Mrs. Ginsberg told you 1
.A. Yes, sir.
Q.. And did she tell you that Kaplan was going to submit
. a higher offer?
A. No.
Q. Let ·us go back to this situation a bit. There came a
time when }.Jrs. Ginsberg told you that they had talked about
this property in the office¥
A. This was at our meeting.
Q. At your meeting?
.
A. She heard Dr. Kaplan's voice, ,ind :M:r. Willett 's voice
a number of times.
,
Q. At Cohen's ·office 1
A. At Cohen's office and in her home. They had been
there.
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Q. What W8:s· the purpose of calling her up Y
A. Her husband was a realtor in Virginia, and she owns
property in Virginia and had dealings with Mr. Cohen, and
thought he was an honorable gentleman, and he represented
her as agent for this piece of property.
Q. He represented herY
A. Yes ; she was doing all. the buying, I wasn't.
Q. What did she tell you she paid Cohen for that, do you
remember?
. A. No, I don't.
page 140 ~ Q. Do you remember what she told you about
this situation which caused you to withdraw from
the agreement you made in your brother's office Y
A. It was the way Dr. Kaplan and Mr. Willett ·acted two,
or three or four hours after leaving the dining room table,
and I wouldn't expect a friend to act the way they did, and I
got peeved about it.·
Q. What did she say- about iU
.A. They· tried to get someone el~e to buy the land. They
did everything thatQ. What did she say they offered to Cohen for the land Y
A. I don't know anything about that; I wasn't interested
in that.
·
·
Q. You used that as a reason for not dealing with Kaplan,
and you must have got some information.
A. No, absolutely not. The only reason I didn't was the
way they acted that night and the next morning.
Q. Tell us what they dhl.
.
A. I understood they rang Mr. Cohen's office 'phone a number of times that evening and the next morning trying their
durnedest· to get possession of this piece of property.
Q. Had you bought it at that time Y
A. Yes; I think sl1e had bought it.
Q. Cohen was acting· for her?
A. Yes.
Q. What was wrong· with their buying it from you or her?
A. They didn't try to buy it from me. Dr. I<;a plan dicln 't
come to me the next day or that day and say.,
page 141 ~ "Eddie, are you ready to sell me your property?''
But they went to see Mrs. Ginsberg and tried
their durnedest to buy it. I wasn't involved.
Q. YOU were involved; you made that as your reason for
not dealing.
,
·
What offer did thev~make ?
A. It wasn't an offer at all. _It was because I was very
1
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much peeved that Dr. Kaplan would try to do the things he
did, when I told him I would let him have the prope1·ty on
whatever profit Morris agreed, but.
Q. You are quite. cert&in at that time you had a binding
eontract for the property?
A. She had.
Q. She was acting for you 7
A. Yes.
Q. · You had no secret intention of making a profit on Mrs.
Ginsberg.
·
A. I hope not.
Q. And it didn't make any difference to you whether she
would buy it, or not t·
·
A. WhaU
Q. I mean tl1at she would be willing for you to make a
profit?
·
A. She would agree to that.
Q. And you talked to her from your brother's office?
A. No.
Q. How did you know about what they were trying to do 7
A. She usually takes my word, and I take her word..
Q. Then you· had agreed to sell them that proppage 142 } erty for a profiU
A. Yes.
Q. Then after that you had received information that Dr.
Kaplan and Mr. Willett had misbehaved themselves and were
'trying to buy it behind your bacld
.
A. I didn't know that.
Q. Why were you so excited? ·
A. Because I didn't think gentlemen would do. that.
Q. Isn't the reason that you were so excited that Dr. Kaplan bad offered a larger amount for the property?
A. That wasn't the reason I was sore. ·
Q. Didn't Mrs. Ginsberg tell you that T
A. If she did. I don't remember it Rt all ..
Q. Did Mrs. Ginsberg tell you that Kaplan was on the spot,
and bad to have that property?
A. No; I don't remember that.
Q. "What were you anp:ry about if all they did ·was to make
sure they were to get the propertyY
A. Because. when Dr. Kaplan called me up and we talked
about it, I told llim then. I said, "Harry, just suit vour convenience," and that is when I decided I wouldn't sell.
Q. Now. let us f!O back to th_e period following the so-ealled
Cohen incident., when Dr. Kaplan and Mr. Willett w:ere try-
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ing ta buy it behind your back. You talked to Dr.. Kaplan
that following Sunday!
,
A .. That ~unday..
Q. At that time you told him the:price was now $45,000 ..
A. Yes..
page 143 ~ Q. Where did you get the $45,.000 from t
.
A. I was so peeved, I .iust said that ..
Q. Didn't he tell you that they offered $45,000?
A. No;. I said it just out of a clear sky.. I said it jus-t for
the sake of using. figures. I made up my mind I wasn't going
to sell it.
Q.. Then Dr. Kaplan told you you had a $10,000 peeve on 7
A. What¥
Q. ·Dr. Kaplan told you that you had a $10,000 peeve, that
you had gone up· $10;000 on your priceY
A. Yes; up $10,000, he said that.
Q. And then you told 1lim you would sell for $45,000·f
A. Yes.
Q. And then you changed your mind Y
A. Yes.
Q. Why did yon change your· mincH
A. Because I thought it was a dirty trick, and made up my
mind that I wouldn't sell.
Q. And you thought you did nothing improper f.
A.. I did nothing improper.
Q. And you thought yon wouldn't sell because you didn't
want to sell f
··
A. Yes.
Q. Have you ever attempted to find out what Cohen did
in this transaction f
A. I assure you Mrs. Ginsberg wouldn't do anything like
that. What Cohen did, I don't know. He r~presented us and ·
bought the property for us. As I understand Mr. Cohen represented us until Mr. Tl1omas came into the picture.
Q. Do you know whether Mr. Cohen knew that
page 144 ~ these people, Business Properties, Incorporated,
had offered as mnch as $40,000 to $45,000 before
he signed the contract with Mrs. Ginsberg?
A. I don't know that.
Q. Did he ever tell you tllat, tl1at he could buy tliat prop~rty and sell it to these people at a profit?
A. I was told that they couldn't locate the owner, at the
time we. went to buy this property; tl1at they couldn't locate
the ownet. at all. Dr. Kaplan told us in Morris Cafritz' office that they conldn 't locate the party, but we located Ilim and
bought the property.
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Q. When you say "we".
A. Cohen located the owner of the property for Mrs. Ginsberg.
·
Q. Were you told ·how she handled· it!
A. No.
Q. And wasn't she very proud of the way it was handled?
A. I wasn't interested in that'; I was interested in the prop ..
erty.
.
.
Q. You were not interested in buying it for a church, to
·
build a church on it; you bought it to sell.
, A. I was interested in putting some buildings on it.
Q. You were interested in making a profit; I am.not.criticizing you for that.
A. Yes; I was quite clear about what I·wanted.
.
Q. That is right. When did you meet Mr. Thomas?
A. I don't remember.
.page 145 ~ Q. Was it a year ago, or a short time ago Y A
year ago?
A. I think the first time I met him was a little while before
. we went to his office.
·
Q. I don't know when that was.
A: I really don't remember.
Q. Was it about the time you made these checks, when you
were paid the $115 Y
A. I .am trying· to think when it was. I really don't recall.
I had only seen the man twice.
Q. Had only seen him twice 1 .
A. Yes; I had no dealing·s with him at all. He has represented Mr. Ginsberg and Mrs. Ginsberg for years., and she
had full confidence in him, and she wouldn't transact any
''
business without his advice.
Q. That was tlle reason for taking the contract in his name.
A. I don't know. ·
·
Q. What did she tell you was the reason for taking the contract in his name Y
A. She has so much confidence in him that she wanted to
do that.
.
.
Q. Tell us what you recall of what Mrs.· Ginsberg said wl1y
Thomas took the contracl in his name.
·
.
A. I don't know the dealings 'in this at all.
Q. On March 8, 1946, will you say that you had agreed to
go into this business or not.
·
· A. That is the day it was bought? Yes .
.. Q. Did you on that day sign any paper to show that you
.
were in on the deal Y
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page 146 ~

A. No.
Q. Did· ·you receive any papers to show that
you were in on the dealt
.
A. No: A few days later Mrs~. Ginsberg gave me a contract. I think she had two contracts and offered one to me,
and· I told her I was buying it for Mrs. Oafritz;.
Q. This. contract was not in your name·?
A. No.
.
.
Q~ Or Mrs. Cafritz 's name Y
A. No; it wa.s in Mr. Thomas as trustee.
Q. What was he· trustee· of?
A. That is Mrs. Ginsberg's dealings.
Q. You didn't know anything about thaU
A. NQ, I didn't.
Q. Diel you authorize the, filing of that. suit in Virginia?
A. Did IY
Q. Yes.
A. Yes .
.Q·. When did you: authorize it?
A. I think it was probably the same day~ or· the next day,
when Thomas found out the ground had been sold to someone
else. ·
·
Q. Well, you knew it wa.s sold and the deed put on record.
· ·
When did 11e call you about that?
A. He didn't call me; Mrs. Ginsberg told me.
Q. What did she say to you 1
A. Well, she was surprised that the ground. was sold to
someone else.
page 147 ~ Q. Surprised that the ground was sold to some. one else?
.
A. Yes; because we 11ad> al;ready.- given $3,300, and were to
give the balance in 90 da.ys+ or that was the contract.
Q. You knew it wasn't in nmr name, did you noU

A. Yes.
0. It was in Thomas' nameY

A. Yes.
O. Did you know the contract e}..rpired before the suit was
filed,
A.· No ; I knew the contract expired in 90 days.
Q. Whose advice di'1 you take, outside of M~s. Ginsberg's?
A. Mr. Thomas did the dealin:.rs for Mrs. Ginsberg.
Q. And you relied upon Mrs. Ginsberg, and she relied on
Thomas?
A. That is right.
Q. In what way have you been injured by this deal f
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A. I1 .am, just not accustomed, to having friends act that

way.

.

Q. Outside of your feelings.
A. Well, my feeling·s have been hurt ai great' deal.
Q. Outside of your hurt feelings, what damage have you
had?
·
· A. I don't think that. is necessarv~
Q. I am serious.
..
A.. I tllink that is sufficient. It is· for me to. decide· what
I wanted with land that I supposedly owned.
. .
Q. And your idea was that you wouldn't let these people
have it; under anv circumstances~
A. 'That is· right.
·
page 148·} Q. I notice in the suit you· filed, that you ask
specific. performance, that is, that. they turn it
over to your wife, or damages. What damages. are you see:kingY
A. I leave that-to my attorneys.
Q. I thought perhaps you had talked to your wife' about
what damages she has suffered. You are not able to· answer
that, Doctor?

Mr. Strasburger: Isn't that established by law.
Mr.· Simmonds: I don't see anything. in there about dam-·
ages.
Mr. Friedlander·: You have: no claim for damage.s in- this T
Mr. Simmonds: No.
Mi·. Friedlander : So all we are· interested in is specific
performance. ·
Bv Mr. Friedlan.der:
·o. What do you propose to do with this property if you
.
.
get it.
A. I don't think I have to tell vou that.
Q. Do you intend to resell it, or.
A. Either that, or probably to bn\kl on it
Q. But your main re a Aon for filing the suit for the· propertv is that vou are hurt?
··
·
A. No; I want thnt ~round. I want to see that we geti an
income from it-my wife to get an·income from it
Mr. Friedhmder: Let me see about that. (Addressing; the
reporter). Will you read his. answer several questions ba:e.k Y
(Thereupon the reporter read from the record, as follows:)
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('' Q.'' '' And your idea was that you w;ouldn 't
let these people have it under any circumstances Y''
"A." "That is right.") ·

page 149

~

By Mr. Friedlander : ·
· Q. And that is your status right now f
A. That is right.
Q. And the reason you figure. that,. is the way they have
acted?
A. Yes..
Q. Have you ev~r checked in any way into the story told
by Cohen to Mrs. Ginsberg-let ine repeat that: have you
ever checked in any way as to what actually-took place between Mr. Cohen and Mrs. Ginsberg, Dr. Kaplan and Mr.
Willett in your brother's office!
A. Only what Mrs. Ginsberg has told me.
Q. You were friends with Mrs. Ginsberg at that time.
A. Yes.
Q. And Dr. Kaplan?
A. Yes.
Q. Did you go to Dr. Kaplan and ask him to explain about
that, or did you accuse him Y
page 150 ~ A. I accused him.
·
Q. Did you ask him to explain it 1
..A.. I didn't ask him to explain; after I heard what had
gone on, I fold him over. the 'phone what I had heard., and
just didn't want to have any dealing·s any more with him ..

Mr. Friedlander: I have no further questions.
CROSS EXAMINATION ..
By Mr. Strasburger:
· Q. As ·I understand, you were peeved after Dr. Kaplan
agreed that he would buy it from you and he then tried to
negotiate with somebody else to buy it Y
A. That is' right.
· · ·
Q. When I say "You",. you were acting in all this as agent
for your wife f
.
A. As agent for my wife.
Mr. Strasburger: That is aIL
Mr. ·Friedlander: One other question.
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RE-DIRECT EXAMINATION.
By Mr. ]friedlander:
Q. You have talked about. a contract that you received.
Do you know when that .was signed? It was dated the .8th
of March; was it signed on the &th of March, or following
thaU.
A. I don't remember the date.
Q. You don't know anything about that?
A. No, I don't remember.
Q. Will you tell us whether it was before or after the con~
versation with Dr. Kaplan on the 'phone that SundayY
A. It couldn't be before.
·
p~ge 151 ~ Q. It had to be after Y
A. It had to be after.
Mr. Friedla~der: That is all.
By Mr. Strasburge.r:
Q. Do you think of any other questions?

The Witness·: The contract for whaU For the buying of
th·e land?
Mr. Strasburger: Yes.
The Witness: Yes, it had to be after.
By Mr. Friedlander : .
·Q. No, after you talked_ with Dr. Kaplan ·on Sunday.

The ·witness : Repeat the question.
. Q. Was the contract signed before or after the conversation. with Dr. Kaplan on Sunday!
.
A. I think it was signed befor~, although I didn't sign it.
Q. "Why·do you think it was before!
A. I think it was bought the day Dr. Kaplan and Willett
· were in my office.

· 1Ir. Strasburger:. You mean in Morris' office?
The Witness: In Morris Cafritz 's office.
Mr .. Friedlander: That is all the question I have .

. .. . . . . . . . . . . . . . . . . . . . . . . . . .

.
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Subscribed and sworn to before me this
her, A. D. 1946.

day of Octo-

. .......................... ..
-

. Notary Public in and for the
District of Columbia.
My commission expires August 14th, 1947.
~

Mr. Harkins: (Notary public) Is it all right
with you Judge Strasburger, if I go now?
'-'
Mr. Strasburger: Yes, that is all right with me.
Mr. Friedlander: That is all right with us.

page 152

~

DR. HARRY KAPLAN,
·
a witness of lawful age, having heretofore being
duly sworn., was thereupon examined by counsel and testified
as follows:

page 153

DIRECT EXAMINATION.
By Mr. Simmonds:
Q. What is your name!
A. Harry Kaplan.
Q. What is your connection with Business Properties, Inc. T
A. I am a stockholder.
Q. How much of the stock do you hold T
A. Either twenty-five per cent or one-third.
Q. You don't know whether it is twenty-five per cent or
one-third T
·
A. I believe it is twenty-five per cent; it is either twentyfive per cent or one-third, I don't recall.
Q. Who else holds stock?
.
A. Mr. Willett and Mr. Emile and Mr. Alfred E. Hilton.
Q. Do you hold equal amounts of stock Y
A. Equal amounts of stock.
Q. When did you acquire that stock?
A. Well, I don't know; I imagine in June or July.
Q. Of what year?
A. Of this year.
Q. Who are the officers of the Corporation?
A. Mr. Emile.
Q. Suppose you give me the President first.
.
A. Mr. Emile is the President; Mr. Willett is the Secretary·; and I am the Treasurer.
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Q. ·what office does Mr. Hilton hold, if any Y
A. He doesn't hold any, I don't believe.
Q. From whom did you acquire this .stock?
A. From the Corporation.
·
Q. From the Corporation i
A. That is right.
Q. Actually, who did you physically get it from!
A. From myself.
·
Q. Who from, I say t
A. From myself. We were all there to get it straightened
around.
.
·
Q. Was that the original meeting of the Corporation?
A. It was the original me~ting, so far as I know. I wasn't
jn the CorpQration when this transaction with Cafritz took
place.
Q. Were the other gentlemen in the Corporation stockholders at the time?
A. I believe so.
Q. You went with the new Corporation?
A. I believe so.
Q. How had all this stock been issued before you bought
into the Corporation V

page 154 }

A.
Q.
A.
Q.
A.

No.
Did yoh actually, physically get a certificate of stock?
Yes.
Do you know who has the stock book?
I believe the Secretary ought to have it. I am not sure
whether it is in Mr. Hilton's office, or whether
.
page 155 } Mr. Willett has it. I don't know.
.Q. "\Vere you present when the stock certificates
·
were made out and handed to you out of the book!
A. Yes, sir.
Q. In whose office· did that take place T
A. Mr. Hilton's office.
Q. Were any other stock certificates issued at. the same
time yours were issued?
A. Yes ; I believe so.
Q. How many were issued?
A. I believe all of them were issued?
Q. Had been any stocks issued previouslyt
·
A. I don't know. I entered the Corporation, and I don ,t
know.
Q. When did you elect officers 1
. A. That night, I believe, we elected officers. There were
other officers., that is, when I bought, and then when they re-
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signed, and we elected officers. I suppose. our Minutes Book
·
would show that.
Q.. That was in June. of this yearY
A. Yes; it was May or June, or ·July; one of those months.
Q. Can't you get it d9wn closer than that 7
·
A. I know it was ·in the early spring, or summer.
Q. Is your stock certificate dat~ the day that you got the
stock!
·
A. I would have to look at it and see.
Q. W J,lS it before Or after this. suit was instituted t
A. Now, what suit are you referring tot
page 156 }- Q. The suit of C. 0. Thom.as, Trustee, v. J. W ..
. Banton, and Busi'l1,ess Properties, Inc., pending_
in the Circuit Court of Al'lington· County, Virgh;1ia..
A. That was before.
Q. Before?
A. Yes, sir.
Q.. You went in beforef
A. I fixed the date as sometime after they bought the Banton property.
Q. Do you have a copy of the contract by which the corporation bought the Banton property Y
A. I do not.
Q. Do yon know who bas the contract Y
A. No, I do not.
·
Q. Was there a written contract?
A. I don't know.
Q. Do you know when it was bought by the Corporation
f'rom Banton?
·A. Yes, I do; I can place the date, maybe not to the day,
but I know it was approximately around May 15th.
Q. That was tbe first time there was any binding conh·act
on Banton to sell to the corporation?
.
A. I was informed then that we bad boug·ht_ the propertyaround :M'ay-not "we", but that the properly had been
bought.
Q. What do you mean I
. A. Well, that Mr. :wmett had bought the property at that
time?
.
Q. Now, let me see: Do I understand that before vou !l:Of
into the Corporation the property had been bought f
~
A. Yes, sir.
page 157 r Q. Now, wl1en you say the property had been
bought, do you mean that the deal had been
finally consummated and tl1e deed acqniredY
·
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A. I don't know that; I know Mr. Willett telephoned me
and told nie that he had bought the Banton property.
Q. Mr .. fVilletter telephoned you and told you that he had
· bought the Banton Property T
A. Yes, sir.··
Q. Was that before. or after you came into the Corporation Y
A. That was before.
.
Q. What was your interest before you got into the Corporation 7
·
•
A. My interest in it was that if we bought this property I
would enter the corporation; that I was not interested unless
we had this property.
Q. vYell, now, can you place the date that ·wmett called you
and told you that f
A. Around the middle of :May.
Q. Around the middle of MayY
A. Yes.
Q. Was that some time after you had liad a converastion
with Dr. Cafritz and Morris Cafritz?
page 158 ~ A. Yes, sir.
Q. In Mr. M9rris Cafritz's office?
A. Yes.
Q. Had you made any effort, after that conversation, to
acquire the property?
A. No.
Q. And before you were told by ·wmett he had the J)roperty T
·
·
A. No-Yes, I did; I made an effort to acquire it from Dr.
· Cafritz.
Q. Is that the only person you tried to buy it from f
A. No; I tried to have Mr. Ben_ Drilcan, of the Hecht Company, intercede a;nd get us that proper!Y.
Q. Did you call Mr. Cohen to get this property?
A. Yes, I talked to l\Ir. Cohen that day-that night.
Q. How many times did you talk to him that day?
A. Once; I talked to him that evening.
·
Q. What was the purport of the conversation?
A. vYell, I asked him-tl1e purport of the conversation was
to reprimand him for not selling us this property, if tl1ere
was such a property.
Q. Did you ask him to acquire it for you?
A. No; I took it for @:ranted that it was sold to Dr. Cafritz
:--and if I may continu~
Q. Yes?
·
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A. -and I also wanted to make sure that we were talking
about the same piece ·of property,-the Banton property.
Q. And did he tell you that it was sold Y
•
A. Well, he told me that Dr. Cafritz, or a
page 159 ~ woman-he didn't know the woman's name, but I
told him the story that I had been in Mr. "Cafritz's
office. I asked him if he knew of a woman in this transaction.
He said, ~o, he never heard of it.
Q. Did you have the won;tan's nameY
A. No.. If you want me to continueQ. Yes.
A. I called Dr. Cafritz and asked him, and he said, No,
he never heard of a woman. I said, '' Are you sure we are
talking of the same property Y''
Q. ·when you talked to him that day., did he say that the
property had been sold Y
A. No; he said that he had given someone an option, and
the option would be up the next morning,-Friday morning.
He said, "If they don't exercise their· option by tomorrow
morning,.! will sell you the property."
Q. v\That did you say to him after that?
.
A. I had to go to the hospital that morning·; I had an operation in the hospital that morning, and I called him after
the operation and said, ''Is that property sold 1" He said,
; 'Yes ; they exercised their option and the property is sold.''
.Q. That was a Saturday morning Y
A. That was Friday morning. I calied h~m Friday morning. I said, ""fyfaybe we are talking about a c;lifferent piece
of property.''
Q. Then you talked to him from the Episcopal Hospital Y
· A. Yes. And he said that the property had been sold, and
he was very sorry.
·
·
9. vVhat further steps 'Yere taken by you to acpage 160 ~ quire the property?
•
A. I informed Mr. Dulcan, of the Hecht CompaiJy,, that we had failed to get this piece of property, whlch
was a part of the transaction we had with The Hecht Com. pany, and that Dr. Cafritz said he would sell it to me. And
he said that he would see what he could do with it.
Q. Did he say that be would lift the option f
A. I wasn't sure.
Q. Why did you tell Mr. Dulcan about iU
A. For the simple reason that he.told me th~t he llacl been
in touch with it.
'
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Q. You thought that Dr. Cafritz was the party that was
deceived?
.A.. Yes.
Q. And you knew that the option had been taken upT
A. I didn't know that.
··
Q. Didn't Mr. Cohen tell you 7
A. Mr. Cohen told me it ·had been taken up, but he said
that he had never heard of Dr. Cafritz., so I still didn.'t know
that we were talking about the same piece of property.
Q. .And then you asked Dr. CafritzY
A. If I may come back, when I called him, I s·aid, Eddie,
are you sure we are talking· about the same property? J said,
"Mr. Cohen said he didn't know you or a woman." I didn't
think we were talking about the same property. l wouldn't
stake my life on it, but I didn't think we were talking about
.
the. same property.
Q. When did you find out that you were talking about the
same property 7
A. You mean, without a shadow of a doubU
page 161 }

Q. Yes.

A. After Mr. Dulcan said Mr. Cafritz said that
he would sell it to us for $45,000.00.
Q. Were there any other properties to go into this Hecht
Company deal than the Banton property Y
A. Yes.·
Q. Had the others been acquired 7
A. No.
Q. Well, now, affer you told Mr. Dulcan to see what he
could do, what further steps were taken?
A. A contract was made out with a deposit for the price of
$45,000.00, the price that Mr. Dulcan said Dr. Cafritz would ac-.
cept. The contract was given to Mr. Willett and sent to Dr.
Cafritz 's office.
Q. Who was mentioned in that contract as the purchaser or
vendeeY
A. I don't remember.
Q. Did you sign itY
A. I don't just remember, or recall, whether I signed it.
I don't know. I know Mr. Willett had the contract then.
· Q. Was that before or after you were in the corporation 1
A. That was before I was in the corporation.
Q. But it. was your check that was put up Y
A. I believe it was my check that was put up.
Q. What did Mr. Willett say the results were!
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A. He said that l1e went to see Mr. Cafritz. and Mr. Cafrit-z
c-alled Dr. Cafritz and Dr. Cafritz said, No, he wouldn't do
anything about it.
page 16-2 ~ Q. Then what did you dof
A. I didn't do anything further.
Q. Who was the prop·erty bought of i
A. The property was bought of Mr. Banton.
Q. Who handled that?
A. I don't know. I thought Mr .. Willett bought it, but Mr..
Brown acted as Agent for ns.
Q. Yon didn't know anything about it until Mr. Ca.f.ritz said
Dr. Ca£ritz would not sell it!
A. I knew we had the contract.
.
Q. I mean up to·the time you bought the propertyf
There were no further negotiations, so far as I was concerned. I wasn't interested unless we bought the property.
Q. Had you had any conversation with Mr. Willett from the
time that he told you that Dr. Cafritz had turned down the
offer, and the time that he called you up and said, "We have
bought the property'' Y
A. Oh, I should say that we had. We lamented the fact that
we failed on this deal by the loss of the property, not acquiring
the property.
Q. Were the dealings after that directly with Mr. Bantonf'
A. I don't know who Mr. Willett dealt with.
Q. Did yon put up the deposit at the time you actually did
acquire the property?
A. No.
Q. Do yon know who did Y
A.. No; I don't know. I ·don't know whether it was l\fr.
Emile, or Mr. Hilton. I don't 'know who did.
·
page 163 } Q. ·when did yon put up your money¥
A. I believe it was when I went into the corporation, upon going into the corporation. I may have put
money up to go into the corporation, but I wasn't interested
unless we got this property.
.
Q. But your money wasn't put up for the property when it
was :finally bought Y
·
A. No.

A:

DIRECT EXAMINATION.
By Mr. Strasburger:
Q. Who furnished the money to buy the property f
A. I don't know; I would have to look at the books to see
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·who put up that specific money. The way the corporation is,,
Mr. Emile, and Mr. Hilton, and I, furnish all the money for
this purpose.
Q.. Was this corporation formed for the purpose of buying
this Banton property Y
A. No, sir.
. .
Q. When was this corporation f ormeq Y
A. I couldn't tell you exactly; I only know when I went into
it.
Q. Were you a member of the corporation when it was
formed?
A. ~o; I was at sea, I believe; I was out of the country
when it was formed.
Q. Did someone tell you that this property was bought, and
you then went in?
·
·
·
A. I told Mr. Willett I wasn't interested in coming in· unless
we had this property T
page 164 ~ Q. And when they got it, you did come in? And
when they bought it you put up your ·money to
get it?
A. No; not at that time. I went in later.
Q. But you don't know who bought it?
A. No; I mentioned three men; I don't know whose money it
-was.
.
Q.. Were you present when the contract was signed!
A. No.
·
Q. Did you ever talk to the owner of the property Y
A. No ; I never spoke to him myself.
.
Q. Who was present. at the conversation on the day when·
the conversation was had in Morris Cafritz 's office Y
A. Mr. Willett and rq.yself.
Q. Had you ever ·had any dealings with the corporationthat .is, had this corporation assembled any property :for the
Hecht Company before f
A. No.
Q. Were you interested in, or were you present, when any
other property was assembled?
A. No ; that was my purpose in seeing Mr. Cafritz.
Q. If there was an assembly of property, that was not the
.
Banton propertyY
A. No; I didn't know there was such a property when I saw
him.·
·
Q. As a matter of fact, it was on the opposite side of the
street7
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A. The opposite side of the street we were to acquire, to protect them.
page 165

~

Q. What property was thaU

A. The whole next block, to protect them.

Q. That was not a part of the Becht Company?
A. It was a part of the Hecht Company deal,
Q. When you went to see Yr, Cafritz, you di:dn't go to see
him about thjs property 7
.
A. No; I didn't ask him, or go to see him, about that. I
went in to see him. a.bout aoroethin,g else,
Q. You were not talking about the Banton property Y
A. No; I asked Morris whether I should go in; my purpose
hadn't anything to do with the Banton property. I never beard
the :name of it, My pu1;pose in going in to see Morris was
whether it was a good deal for me to put my money in~ I had
a conversation with him before that.
Q. When you had a conversation with Morris, did he know
what you wanted to see him about?
· A. Well, when I went to see him·Q. Did he know what you wanted to see him about Y
A. Shall I relate how it came aboutY ·
Q. Yes, you might as well.
A! We were together and we were talking and he called me
on the outsid~ and said, '' Harry, I want to ask you a question." I said, "Sure, anything you want to know". He ~sked
me whether there was going to be a Hecht Company deal. I
said, '' Morris, I don't want to hurt anyb~dy, or tell what I
shouldn:'t tell, but I will tell you, Yes, there is going to be a
Hecht Comp3:ny building here'', He said he wanted to know
because Dr. Hurston waa eonsidering buying the Old Dominion
Building. I said, '' If you have a littJe time, Morris, I want
your advice whether l should go into this· Willett deal''.
Q, When you want to Morris' office, did you
page 166 } have plats with you Y
A. Yes.
Q. Have you got those here Y
A. Maybe Mr. Willett has them.
Mr. Strasburger; Do you have them, Mr. Willett!
Mr. Willett: No.
By Mr. Strasburger!
Q, Did it show the Banton property?
A. Yes.
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Mr, Strasburger: Do you have thaU
Mr. Willett: I can produce it.
By Mr. Strasburger:
Q. When you went to see Morris, he said, "Eddie was just
talking about this property'' Y
·
A. Yes ; that is right.
.
.
Q. And then said, '' Eddie and this woman have now boµght
this property'' Y·
.
A. No;. he was up there to see whether they should buy it.
Q. They had an option on it.
·
A. He said they had an option on it.
Q. And then you suggested that he go ahead and buy it, and you would buy from him Y
A. I suggested, if he had an option, that is all there was to
it.
. .
Q. And he should acquire it.
. .A. So far as I was concerned, he had it; not that he should·
acquire it.
page 167 } Q. And when he acquired it, you were to pay him
a reasonable profit, to be fixed by Morris Cafritzt
A. That is right. ·
Q. And then, later in the day, you got in touch with Mr.
Cohen, did you Y
A. He was working with us. He was our em.-ployee. ·
Q. What are you talking aboutY
a. To get the Old Dominion property, and the One Hundred
and Thirty-three Company.
Q. What did he have to do with it?
A. Nothing, excepting to my knowledge, the Old Dominion
Building. He. was a~ employee of two other companies, or
corporations, I was in.
· Q. He was not employed by the Hecht Company proper f
A. No, not especially. I tried to describe that.
Q. He wa~ employed for what Y
A. To buy property we wanted in Clarendon.
Q. But he didn't have a right to buy other property in
Clarendon?
A. We didn't enter into that; he was employed by us.
Q. · Why did you criticize him, when he wanted to buy other
propertyT
·
A. My criticism was, ''Mr. Cohen you knew we wanted ibis
property. You knew we were trying to get this property''·
Q, You didn't claim any exclusive right! _
A. No; not in this corporation, but he was working for us,

120

Supreme Court of. Appeals of V'll"ginia

. Dr. Harry Kaplan.
· and if he knew we needed the property, he was working for
this corporation.
Q. Why did he know you needed it!
page 168 ~ A. He knew we wanted the· property.
.
Q. You were not connected with the Hecht Company dealt
A. No, but I wanted to be connected with it.
Q. Did he know that Y
A. I don't know that he did.
Q. If he was the agent for you, and you were wanting this
property, was he under obligationA. I didn't claim that at all.
Q. Wasn't the idea to be, if he could buy the Banton property!
A. No; to my mind, it was sold~ Dr. Cafriz and we shook
hands on it. I said, ''You will acquire it, and if. you will acquire it, Morris will fix the price we will pay you".
Q. After you had the deal, what was. the occasion fo1· you
to. call up Mr. Cohen.
.
A. To give him hell, if that is a good word, for not selling
to us.
Q. Did you say that he should try to get it for you!
·
A. I did not. At his own suggestion-It was on optiont and
·so far as I was concerned, tha.t was ended.
·
Q. From tliat time on, what transpired! ·
A~ Ask me specific questions.
·
Q. What w·as'. the next incidentt Did you tell Mr: Willett
to go ahead and buy the propertytA. No.
Q. Did you tell him if he did buy the property you would be
interested in the corporation Y
·
A. Yes.
Q. How long was that after the conversation at Morris
.Cafritz 's office.
page 169 } A. I put- it this way: After I found out we
didn't get it, I had no interest to go into this transaction; that is the only way I can answer the question.
Q. Where you through with the deal Y
A. There was no deal.
Q. Were you entirely through with the property t .
A. Yes ; I was entirely through if we didn't get the property. I didn 't_know there was a Banton property until Morris
Cafritz pointed it out on the plat.
.
Q. That night, when you called up Cohen, and he told you
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that the prope,rty was sold, did you entirely wash your hands
of the property, or did you talk to Mr. Willett f
·
A. No, but the next day-Would you like .to know what
happened the next day?
Q. Yes .. ·
A. He told me if. the option was not exercised the next
morning, the property would belong to us. And then I called
Dr. Cafritz two hours later ,and-Cohen said that he never knew
Dr. Cafritz or a woman. That led to the confusion.
Q. Then, what did you dof
A. I did nothing.
Q. After you got into the corporation, or before, did you
know anything about the corporation making the deal T
A. I wasn't in the corporation, Judge Strasburger.
Q. You were not in the deal f
A. I went to Mr. Morris Cafriz 's office to see whether I
should put my money in the Hecht Company deal. I didn't
know anything about the Banton property. I went
page 170 ~ for advice, and he gave me that advice subsequently. ·
Q. I am trying to find out just when you got into the corporation that had made a deal in regard to this property?
When did you get into that corporation f
A. I got into that corporation in the l~te spring or early
summer; I would fix it late June, or early July.
Q: How soon after the corporation had gotten a deed to
the property Y
A. I don't know.
Q. Was it the next day?
A. I don't know.
Q. Well, you have the check that you paid the corporation
for the stock that you bought?
A. Yes.
Q. That would fix the date, wouldn't it?
A. I can tell you about when that was. The time I started
putting my money in was late spring or early summer; that
is as near as· I can tell you. It may have been before-but I
wasn't interested in the Banton property because I didn't
know anything about the Banton property.
Q. But you did tell Willett you would come into the corporation if he bought the Banton property!
A. Yes, I did.
. Q. When did you tell him that?
A. I _probably told him that when I found out that we
co~ldn't get the Banton property.
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Q, Let us put it this way: When you talked to Dr. Cafritz
that evening, he told you the option would expire the next
morning?
page 171 ~ A. Yes.
Q. Did you talk to Mr. Willett?
A. Yes.
.
Q. Did you tell him what he should doY
. A. No; I told him that this Mr. Cohen, who had been getting
properties for us, that Mr. Cohen said that he never heard of
Dr. Cafritz or a woman.
·
Q. But he did say that he would sell you the property if the
option was not taken up Y
·
A. He said, '' I have given an option that will expire tomorrow morningt" and he said, "Dr. Kaplan, if they don't
take up their option, I will sell to you''.
Q. Then that evening you talked to Mr. Cohen!
~ Yes; the same ·evening, I called Mr. Cohen, and then I
talked to Mr. Hilton.
Q. Tell us what you said to Cohen.
A. I told Mr. Willett I spoke to Cohen and reprimanded
him for not selling that to us. I said, "What confuses me,
Gene''---that is Mr. ·wmett-·"what confuses me is that he
has never heard of Dr. Cafritz or a woman".
Q. I want t~ find. out what he said about the option expiring
the next morning. . .
.
A. I told him Mt. Cafrit~ said, '' The option expires the next
morning, and if they don't exercise it, I will sell it to you".
Q. Did you tell Mr. Cohen .to go around the next morning
and find out T
A. Yes.
Q. You were not there when it was closed·!
A. No.
page 172 ~ Q. You were not present in the lawyer's office?
' A. No.
Q. Where is Willett loeated Y
A. At his office and home, 1039 Highland Road. We didn't
have an office. We have one know.
Q. You were not present in the lawyer's office, or Banton's
office, when the deal was closed Y
A. No; I ha,re never met Mr. Banton, or spoken to him.
Q. Do you know when the deal was consummated Y
A. No.·
Q. Do .you know whether any indemnity was given by anybody?
· .
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A. No ; I don't know any of the details at all ~cept Mr.. Willett 's word that that was the property.
Q. When did yon get that word?
A. I suppose after we got the property f
Q. B;ow so.on after f
.
A. I suppose five minutes after, or two minutes ..after, as
soon as he knew we had the property..
Q. After he acquired the property f

A. Yes.
Q. And he acquired it and immediately let you know Y
A. Yes. He lmew I 'fOUldn 't put my money in unless he
acquired it, and I supposed he had a little anxiety about it.
Q. Did yon know what deal he had with Mr. Hilton the day
before!

A. No, I didn't.
Mr. Strasburger: That is all.
page 173}

Subscribed and sworn to this .... day of October A .. D., 1946.

. ........................... .

Notary Public in and for the
District of Columbia.
My commission expires Aug·ust 14th, 1947..

· E. J. WILLETT,
a witne&s of lawful age, having been duly sworn,
was examined and testified as follows :

page 174}

DIRECT EXAMINATION.

!
I

I

By Mr. Simmonds:
Q. What is your full name, Mr. Willett!
A. E. J. Willett. .
.
Q. And where is your place of business, Mr. Willett!
A. 1039 North Highland Drive.
·Q. And your residenGeY .
.
A. 2601 Calvert Street, Northwest.
Q. What is your present connection with Business Properties, Inc. Y .
·
A. I am Secretary.
Q. And a Director,
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Q.'
A.
.A.

I am a Director.
Who were the other officers t
Mr. Emil~
Mr. Emile.
Q. And his title!
~
.
A. Mr. Emile is President, and Dr. Kaplan is Treasurer,.
and Vice President, and I am Secretary.
Q. And who are the Directors?
A. The same·three are Directors, with the addition of Alfred
A. Hilton.
Q. ·When did you become connected with the Corporation t
A. I was the origi_nal member; I ·negotiated the deal with
the Hecht Company and caused this ccrporation to be organized.
. page 175 t Q. Yon were the original subscriber to the Certificate of Incorporatio~?
A. I was not an incorporator; it was understood I would be
in the company.
Q. When did you become a member of the company Y
A. Well, I put some money in it in the early stages, but I
didn't get any stock until some time in early spring.
Q.. Did anyone get &tock until spring! ·
A. No.
. Q. Did you get your stock at the same time the stock was
issued to Dr. Kaplan?
A. That is right.
Q. Had you had an organization meeting prior to that time!
A. We had some informal meetings, I.don't know what the
Minutes Book shows.
Q. Did ·you file a proposed statement of the purpose with
the State Corporation Commissioner of Virginia Y
A. I don't know.
Q. · Did you sign any such papers f
A. ·1 signed some papers.
Q. Do you know whether you signed a certificate or statement of purpose with· the State Corporation Commissioner!
A. No.
· Q. As Secretary, did you find out whether all the proper·
papers were signed?
.
.
·
A. I followed Mr. Hilton's directions on that. I signed what
he asked me to sign.
Q. As I understand, no final organization was
page 176 } had until Dr. Kaplan crone into it. ·
·
A. That is right, no_ final organization.
_.

,·
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Q. Was all the money ~hat went in' acquired by the sale of
stock, or was money loaned to the corporation Y
A. There was considerable money loaned to the corporation.
We had :five or six pieces of property, with the idea of selling
to the Hecht Company.
Q. How much was paid for the stock 7
A. ';rhe price of the stock was $1.00 per share.
Q. And who put up the rest of the·moneyt
A. It was borrowed money.
Q. From whom f
A. The members of the corpqration.
Q. In what amounts f.
A. All equal at the time, and then when Dr. Kaplan came in,
he put in money.
Q. All put the money in equally Y
A. About that. Sometimes, when we bought some property,
we would put up some money on the next piece. I couldn't
say fQr sure, it was one-fourth, or one-third at that time.
Q. V\T ere aH these properties acquired in the name of the
Business Properties, Inc. T
.
A. No; there was some property acquired before the organization was formed, and later, when the corporation was
organized, -it was in the name of the corporation.
Q. Were any properties acquired aside from the Banton
prope:rty, by the original corporation 7
A. Oh, yes; with the exception of two or three pieces, all
the rest were in the corporation's name.
page 177 ~ Q. Was this contract with Banton, a contract of
·
sale, as distinguished from a sale between Ban.,.
ton and Business Properties f
A. That is my recollection.
Q. Who negotiated thaU .
A. Mr. Brown did, through me, or I did, through Brown.
Q.. Who acquired this property!
./1.. Brown acquired these properties before he went to
Florida.
Q. How was it ultimately acquired 7 ·
A. Through Brown.
Q. Did you ever talk to Banton Y
A. Oh, yes; I have known Banton for a long time.
.
Q. How long was it before the deed was made that you
talked to Banton f
·
A. Oh, it was some time. He claimed that he had bought
a piece of property in Florida, and the other people failed to
close it, and he had to close it.
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Q. Then, I understand the. contract was entered into
tween Banton and the ·Corporation the day that you ·got
deedT
· A. Tha.t is right.
·
Q. Had stock been issued in the Corporation prior to
day that you made this contract with Banton to purchase
property?

A.
Q.
A.
Q.

bethe
the
the

No.

How long after that was iU
I don't have the dates in my mind.
So then, if there wasn't-then the Corporation had not
been formed or organized, and the property acpage 178 ~ quired before·
A. We had a charter, but left it open until we
found who was coming in. We knew we required a certain
amount of money and Dr. Kaplan would come in, or we would
speak to somebody else.
·
Q. Had there been-much negotiation between you and Banton on the one part and Cafritz, -prior to this contract?
A. We had been trying to buy it a year before he went to
Florida.
Q. I believe you acquired a contract through ¥orris Cafritz
some time earlier?
'
A. That is right, some time in March. ·
.
Q. ·Then, what did you do when that was turned down?
A. We went to see Mr. Dulcan. We had a deal, of course,
which was subj~ct to our getting these properties, and if we
didn't get them, it was null and void. We notified them that
·Dr. Cafritz had bought the property. He said he lmew him
very well, and would not interfere with the deal. I said, '' All
right, if that is the case, you see what you can do". They were
supposed to have dinner together, and the next day he called
· up and said that he would take $45,000.00, and I prepared
the contract and he called his brother· o.n the telephone-I
don't know what he said, but he told him that was the contract.
$45,000.00, at the suggestion of Mr. Dulcan," of the Hecht Com~
pany. He understood that he was to pay it. He hung up and
said, "I don't want to be bothered with this thing any more.
Don't come here any more.''
. Q. Then, what did you do about acquiring the property Y
A. I didn't do anything for awhile, until we heard the other
people didn't take it, and then we bought the prop.page 179 ~ erty.
Q. Where did you get the information?
.
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A. Through Brown. He was building a building on Fairfax. Road, so he came over and told me, and we got together
that evening.
.
Q. So the deal was closed that evening!
A. No; it was closed the next day.
Q. Was anything mentioned about a prior contract, at that
timeT
A. No; he said that the people that had bought it before
l1ad failed to go thr·ough with it.
.
Q. And did you check with Mr. Cohen to find out whether
that was truef
A. No.
Q. You didn't go back to find out whether it went through f
A. No; I didn't check with him.
Q. You didn't make any inquiry about the deal at all Y
A. No; I was a little put out with Cohen then, so I didn't go
into it.
Q. So you knew there was a deal, on this property?
A. I know Mr. Cohen claimed one thing, and Dr. Cafritz ·
another story. He -claimed that he ·bought it.
Q. And Banton said there had been a contract for iU
A. Yes.
Q. Now what indemnity did Mr. Banton require of you for
this purchase Y
A. I don't know. Mr. Hilton would have to tell you that ·
I didn't have anything to do with that.
· Q. Did you see the contract t
page 180 } A. -No.
Q. y OU didn't discuss .that. with Banton, did
you?
A. The contract would speak for itself.
Q. You discussed that with Banton, didn't you Y
A. No; most of the talking was ·done with Hilton and
B1·own.
Q. Where were you when you had this arrangement?
A. In Banton 's office; the deal was made that nig~t, and
consummated the next day.
Mr. Friedlander show him that pap.er (producing a paper).
\

The Witness: Yes,· I signed the contract.
By Mr. Friedlander:
.
Q. Do you say that was the contract?
A. Yes; that is the contract.

,j
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Mr. Friedlander: We will lend it to the reporter to copy
it in, if you want it,. and then you will have a c.omplete record
of it.
Mr. Strasburger: .All right.
(The paper referred to and .identified by the witness is as
follows:)
·
·
·s.A.LES CONTRACT~

THIS AGREEMENT of Sale made in triplicate this 14th
day of May, 1946, between Business Properties, Incorporated
{hereinafter known as the Vendee) and John W.. Banton
(hereinafter known as the Vendor) and ....................... .
(hereinafter known as the Agent)
WITNESSETH: That for and in consideration of the
sum of Ten· Thousand No/100 Dollars ($10,·page 181} 000.00), by check in hand paid, receipt of which is
hereby acknowledged, the V endee _agrees to buy
and the Vendor agrees to sell for the sum of Forty-two Thousand and No/100 Dollars ($42,000.00), all that certain piece,
parcel or lot of land described as follows, to-wit:
. All of Lots 78, 79 and 80 of Lyon's Addition to Clarendon,
as the same appears duly platted, dedicated and recorded in
Deed Book 110 at page 28 of the land recoitds of Arlington
County, Virginia.

Terms of Sale :
Cash Ten Thousand itnd No/100 ($10,000.00) Dolars coll~isting· of the above deposit, balance of purchase price to be
represented by a note secured by a deed of trust on the above
described property payable on or before three years from
date with interest at the rate of four percentum (4%) per
annum payable semi-annually.. All existing sewer and water
assessments to be paid by vendor.
·
The Vendor ag-rees to convey the above property with a
General Warranty Deed, same to be prepared at the eX'.pense
of the Vendor. Examination of title, conveyancing, notary
fees, and all recording charges, including those for purchase
money trust, if any, -are to be at the cost of the purchaser.
~.,~deral Revenue Stamps to be paid by Vendor.
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Where trustees are to be named in a deed of trust or trusts
the said trustees are to be named by the party respectively
secured thereby:
All taxes, insurance, rents, and interest are to be prorated
as of this date.
·
The purchaser agrees to comply with the terms
page 182 ~ of sale herein within ........... days from the
date of acceptance by owner or the deposit will
be forfeited, in which eve~t one-half of said deposit shall be
paid to. . . . . ...................·........................ .
It- is understood that the title is to be free and clear of all
liens and indebtedness of every kind except the liens above
mentiond. However, a reasonable time shall be allowed the
Vendor to correct any defects reported by the title examiner.
It is understood that the property is to be conveyed subject
to any restrictions now thereon.
Possession is to be given at date of final settlement. The ·
Vendor agrees to pay to the Agent cash f o.r his services a
commission on the· sale price of the property at the following
rate:
usual commission
· ·wITNESS the following signatures and seals this 14 day
of May, 1946.
BUSINESS PROPERTIES,
INCORPORATED
(Seal)
by E. J. WILLETT, Attorney in Fact
E. J. WILLETT
(Seal)
J. W. BANTON
(Seal).
JOHN W. BANTON
(Seal)
(Seal)
'By Mr. Strasburger:
Q. Were there any other papers t
A. That is the only paper I know of.
Q. Was this signed on the day that bears date, the 14th of
May, 1946¥
A. I presume so.
.
Q. As a matter of fact, the deed was passed the
page 183 ~ same day, was it noU
A. We made the arrangements the night before. I don't know about the date of contract. I very seldom
check the date, but check the body. of it.
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Q. Yoo say you made the deal at night!
A. Yes.
Q. In Hilton's officeY
A. Late in. the ·ev.ening. My recollection is that the contract was made the night before, but the deal was consummated the next day~
·
Q. Let me get this straight. You had your negotiations
at night, in Hilton's 1offi.ce, with Hilton and Ban:ton and yourselfi
A. Yes.·
,Q. Nobody ·else presenU
A. I don't recall.
Q. Was Dr. Kaplan there 1
A. No.
Q. And you agreed on the price that night?
A. That is right.
Q. Was this contract signed that night- or the next rnorn-

.

I

ing.f
.
A. 'I'hat is just what I .got through telling y-0u. I don't
remember. I think it was consummated that night, and the
deed made the next day.
·
Q. Was any money passed that nighty
A. I don't lmow. I didn"t sign the check. Up to that time
Hilton sig'lled the checks.
Q. Who gave the dollars $10,000.00 deposit acpa~e 184 ~ knowledg~d by this contract Y
·
·
A. I suppose Mr. Hilton. He was the Treasurer.
·Q. I thought you sai~ Dr. Kaplan was the Treasurer.
A. Yes; but he wasn't in the company at that time.
·Q. And yot;t think the check was giv.en by Mr. Hilton f
A. Yes.
·
Q. And the check was given, when T
A. I didn't have anything to do with the Title Company.
Hilton was doing that.
Q. Don't you know that -the deed was put on record at 9 :45
in the morning, on the 14th Y
A. I don't know what time it was. We buy a lot of property. I don't know what time it was. We bought thirty (30)
pieces -of pi:operty,':and I don't concern myself with when they
arA put on record.
Q. Does it happen .that you make a deal one night and the
deed is put on record the -next mo•rningY
A. Once in- awhile.
--~t
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(Q. Was the title examined before this?
-~ Yes; we lb.ad the title .ex:amined; no r.eason to go through
with the deal unless the title was all right.
·
Q. Yon had the title run down then f
A. For the whoie two blocks.
Q. Who. put ithe money upt
·
.
. A. Hilton would sign the check. I didn't have anything
to do with the checks or money..
Q. Who gave him the money?
A. Sometimes· I gave him some money, and sometimes
Emile. W.e had. a limited bank account .at that
pa,ge 185 } time, and sometimes I weuld put in money, and
:sometimes he would draw (Hi me for $5,000.00 or
$10,000.00, and we g11ve him money.
Q. Had the money been giv.en to HiUon for this property
prior t<5 the time the contract was made?
A. It is possible. He had some other money, and it is pos·
· sible that he had got to that and this money was replaced. I
bad nothing to do with the money ..
·Q. Now, ,coming back to the time that you wei,e at Morris
Cafritz' office, when you came in with Dr. Ka,plan, you came
in to discuss the deal with Morris CafritzY
A. That 'is right.
Q. You remember talking to Mr. Cafritz about this par..
ticular property! ·
A. Yes.
Q. Did you talk to :M:r. Cafritz .then?
A. No.
Q. Did you talk with him at allY
A. I was at the Hub Property-you know where that isT
Q. Yes.
A. He came by there. I w.as in there. He said, ·nWhat
will you give for the Banton property?'' I said, "Why!" He
· d .it''.
·sa1"d. , "You know "!Ne h·ave 1i··t" • I· sa1"d, .uyes, ·we· · nee
Prior to tbat he said he had been to a card party with some
of the Hecht officials, and he lmew they wanted it. I :said,
'' Yes, we had a deal on for two J)l'operties, .the Banton property, and the Cable property. He said, "Why don't yolil. let
me get that fo1· you t'' I said, '' We already ha~e an .agent,
and we will give him one. more try, ·and if he
page 186 } ·doesn't succeed, I will send for you''.
·
A.nd when he came to the Hub .Store, he .said,
"I have the Ban:ten property tied ·up. What will you giv.e
f.or it!" I said, "We .don ':t want to giv.e any more than we
1
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have to"". I said, "If we have to, we wil1 give $40,000.00'"..
He said, "I have the exclusive on it"·. I said, "Why don't
you let us have iU" He said, "I let a friend of mine have
the refusal of it''. I said, ''Why did you do that? You knew
we had been breaking our necks for two months to get it". I
gaye him hell. I said, ''That is not very nice when you are
buying property for us".
.
That same day, when Dr. Kaplan asked me to go to see
· Morris Cafritz·, I didn't know what it was about He said,.
'' Bring the plats of the business area''. So, we went down
there and immediately he started to tell us a bout his brother
having a chance to buy•a piece of property in Clarendon, and
he said, '' I understand it is close to the Hecht Company
deal''. So, I opened the plat and he showed us on the plat
what property he was going to buy. I said, "That will ruin
our deal''. He said, ''We wouldn't do that',.
So, he called his brother, and told his brother this was part
of the Hecht Company deal, and he asked me to tell him
what the Hecht deal was,. the financing, etc., an'd I told him
the whole story. He said, "You are lucky, some Q..ther people
tried to get it, and you are in friendly hands''. He said, "Let
Dr. Caf ritz get it, and we will turn it over to you''.
So, after we came out and had lunch, I said, "How about
iU" He said, "These fellows are friendly, they ·wouldn't do
you any harm"~ I said, "I will feel better when I get it. I
·
don't feel sure about it''.
page 187 } Q. After you ,left there did you call Mr. Cohen °l
A. No.
Q~ Did yon see him that night.
A. No. I saw him practically every day.
Q. Did you see him that nightt
A. No. I saw him on Saturday..
Q. What day was this Y
A. I tol'd' him about my visit to Mr. Cafritz' office, and he
denied it. He said, '' There is no one in my deal. I know
Dr. Cafritz away back, since my school days. But you have
the wrong deal". He denied having any dealings with that
property or anything about the Cafritz people.
Q. Did you ask him to go further and try to get the property for you! .
A. No. He told me then that tbe people had exercised their
option that had the refusal and signed the contract. I don't
know how many days it was. It was Friday or Monday.
Q. ~ow did the thing come back to your attention again Y
He told you somebody else had the property!
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A. Yes.
Q. But even so, you got a contract 7
A. Yes. We had to, because the Hecht Company was depending upon us to get this property.
· Q. .And you told him the Hecht -Company was depending
on you?·
.A. I told him the whole story, what happened.
Q. .And then Cohen told you somebody else took up an option on itY
A. Yes.
page 188 ~ Q. .And that was turned down T
A. Yes.
Q. And then, what was the next thing that happened Y
.A. Nothing was done; it lay dormant until the latter part
of May, when I was approached again.
Q. Who approached you Y
.A. Somebody said the Banton property was g,oing to be
sold again. He asked. me whether I saw Brown, and I said
yes. Brown said, '' I don't want to leave -my money in
farther''.
Q. Did you. go back to see Cafritz after you had let the
property go Y
·
.A. Not after he told me not to bother him.
FURTHE~ DIRECT EXAMINATION.
By Mr. Strasburger:
Q. What is the name, the first name, of Mr. BrownY
.A. Herman.
Q. And what is Emile's name f
A. Emile is his first name. His name is Emile Beauvais.
Q. Had he been connected with Business Properties, Inc.,
from the time of its incorporation Y.
A. Yes; he agreed to come in with the deal when it was
started.
Q. When was he elected President Y
A. At the time of the stock issue. That was the first formal
meeting.
·
·
·
Q. ·That was ·after you bought this property·?
A. That is correct, and several others, twelve or fifteen
other parties. \¥ e bought thirty-five other proppage 189 ~ erties about that time.
Q. You must hav~ had an office and officers
·
to Quy properties Y
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A.
·Q.
A.
Q.

We were using Mr. Hilton's office:
I mean the corporation!
That was the corporation office.
When you were doing business, when you were dealing
as a corporation, you made mortgages, and who signed the
mortgages?
.
·
A. They were signed by the corporation. We had officers.
Q. Who were the officers Y
A. I don?t know, they were names Mr. Hilton used. We
knew we had to have a certain amount of the money. We ·
didn't know whether we should have four or six people.
Q. These officers that you mentioned here, they stayed
until the latter part of the summerY
A. Until we didn't need any more partners.
Q. This contract was signed by Willett as Attorney in Fact.
Who was the corporation you were acting for?
A. I remember some of the · names ; I don't remember all
the stock.
Q. Did they .own any stockY
A. They had subscribed. I don't know whether they went
throug·h with it. ·
·
Q. Where were they living Y
A. In Arlington.
Q. Then they were dummies.
·
A. They were straw part.ies.
page 190 ~ .Q. And it was incorpor.ated with straw parties f
A.. Hilton wasn't a straw party.
Q. Wllat was Hilton?
A. He. was Secretary and Treasurer.
Q. He was Secretary and Treasurer before this was signed f
A. Yes.
Q. Are you sure of that Y
A. I am quite sure. .A.t least, he signed all the checks.
Q. A.m.d Hilton was the President at the time!
A. No, he was Secretary and Treasurer.
Q. And you don't reoall who was President Y
A. No, I do:m 't.
. Q. When you signed here as· attorney in fact, did you have
. a.written power of attorney for thaU
A. The corporation appointed me to sign.
Q. Were you president of the corporation?
A.. I had power to sign it..
Q. Who drew up that contract?
A. Hilton di~ all the legal work.
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Q. Is Hilton a lawyer t
A. Yes.
Q. Was Hilton there at the time the contract was sie:ned 7
A. I don 't"know. You see, I sig-n. a lot of papers.
Q. But Hilton was President at the time?
A. Yes.
.Q. And it was clo.sed at the time it was closed, in Hilton's
ofqceY
·
·
A.. Yes; he has a Title Company.
page 191} Q. ·were $10,000.00 put up that day!
A. Yes.
Q. Did Hilton put up the money f
A. No, I dou 't think so. ·
Q. Whose money was put up T
A. I don't know. It might have been my money or Hilton's money.
Q. Was there any record made as -money was put upY
A. I suppose the records wi.ll show.
Q. The records will show whose money was given on this
deal?
A. Yes.
· Q. At the time you signed this, you were interested in Business Properties, Inc., and after you got this particular property, it was understood Dr. Kaplan was going in with youY
A. That is right, if thete w·a·sn 't any contract with the
Hecht Company, he wouldn't come. in.
·
Q. And if you got this property he would come in 7
A. If we got this property, the deal would be sure enough
for him to come in.
Q. And, of course, you knew that the Cafritz claime(l to
be interested in the contract of the purchase t
A. From what he told us. But we had a ·ce,rtain contract
from the agent, so we didn-'t know where we stood.
Q. You didn't find out through Cohen?
A. Cohen claimed they had the property.
Q. On the night of the conference in Oaf ritz' office, Kaplan telephoned and found out when the option
p·age 192 } would expire, and then told you?
·
A. I knew that. Cohen told me that they had
a refusal of it until Friday of that week.
Q. When was that?
·
A. On Wednesday or Thursday, he told me that this friend
had been given a verbal refusal-and not in writing-and it
would expire at 8 or 9 o'clock, I don't remember.
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Q. Was that 8 or 9 o '~lock that you went to get this contract?
A. There wasn't anything more done until May. This was
in March. I didn't see Banton for a long time.
Q. Was it your understanding that in March somebody
had an option 7
A.. It wasn't an option. He told me he had an exclusive
agency for $30,000.-00, but it turned out it was $31,000.00 ~nd
he told me he had given a friend a refusal until Friday.
Q. And then, after that. A. The next time I saw him, he told me they had taken
the property. I still asked him if it was Dr. Cafritz mixed
up in "it, and he said he didn't know.
Q. Did it make any difference¥ Did yon know when that
party's contract would expire?
A. No.
Q. How was it between the time you had that conversation
following the conference at Cafritz.' office, that you got in
touch with the owner if you thought that the owner had the
property sold to somebody else Y How did you get in touch
with the_ owner Y
A. Oh, I saw him every day. V{e have.a proppage 193 ~ erty in the same neighborhood, and he has a market there. I used to see him frequently, but clidn 't
see him then, because he went to Florida. ··
Q. Did he tell you when his contract was going to expire!
A~ When he talked to Brown, .he said that it had expired.
Q. Brown was negotiating for yon Y
A. Brown bought all of these properties for us.
Q. When did you talk to Brown about this!
A. About a year ago.
Q. .After that night, did you tell Brown to go ahead and
get the property!
A. No ; in fact, after we tallied to Cafritz, we told him to
lay off. .
·
Q. If yon told .him to lay off1 how did it happen that on
the thirteenth or the fourteenth of May that you got this
contract?·
A. Brown came by and saw me and had seen Ba.nton, and
the deal wasn't goi~g through, and he had to sell it because
.he had bought property in Florida and had to have money
quick. '
·
·
. Q. When was that Y
A. Somewhere close to that day. I said to Brown, "If
the property is t~ be sold, let us get it". · And then Banton
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was standing nearby. And so, he told me the same story tl1at
Brown had told me. So, I made a date. with him for that
evening. And, in the meantimeQ. When was thatY.
.
A. I don't know. There was a suit filed in the
page 194 ~ .meantime.
Q. Then they got wind of the suitY
A. Oh1 he filed the suit himself against Cohen.
Q. Prior to this contract?
A. Oh, yes ; a long time before, a damage suit.
Q. You say that 'this contract was sig'lled at nightY
A .. That was my reco}lection. ·
Q. Who was present when the contra~t was signed!
A. Mr. Hilton, Mr. Brown, and Mr. Banton.
Q. Mr. Hilton's interest was simply as an attorney?
A. Oh, no; he was a one-fourth stockholder.
Q. He is a one-fourth stockholder?
A. Yes.
Q. And he knew what was going on f
A.. Yes, ·I helped him.
Q. And he knew about the corporation and the contr.act t
A. Yes.
.
Q. On· the evening of the conversation, you were there 7
A. Yes.
Q. And Brown was there Y
A. Yes, sir.
Q. And Hilton Y
A. Yes, sir.
Q. And Banton, and anybody else?
A. Not that I remember, 'but it is a busy office.
Q. Where was the office Y
.
A. In Hilton's office on Southouse Road.
Q. The deal you made was that evening?
A. No. I didn't concern myself about that. Hilpage 195 ~ ton's office makes the deals-except what the record shows.
Q. I don't remember the record any more.
A. I don't either.
Q. And who was there when the contract was closed 1
A. I don't remember. I didn't go to the closing of. the
deal. I have never been to the closing· of one, and I bought
thirty-five pieces of property. I don't know.
Q. You were not there when the deed was sig-ned Y
A. Not that I remember. I was in his office two or three
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times a day, and sometimes five times. I don't remember
being there when they signed the papers.
Q. Do you know when the money was passed overt
A. No.
·Q. Yon don't know whether it was in the night or the next
mM~gY
.
A. No. If it was recorded in the morning, it would be in the
morning.
Q. At that time, who signed the checksY
A. Hilton signed all the papers. Hilton, he has a Title
Company over there. All I ·do is to close all_ the denls and
turn them over to him.
.
,
.
Q. Had you any dealings with Thomas about this property f
A. No.
Q. Who is Banton 's Attorney? ·
A. Senator Ball.
Q. vVas he there?
A. No; he is the one that filed. the suit. He talked to me
about what they had offered. But Cohen told me that he was
going to file the suit. I found out later that ·Suit
page 196 ~ was filed for the property. I told him what had
taken place.
·
Q. Do you know whether Hilton ever saw the contract with
hifrs. Ginsberg?
A. I don't know. If he did, he never told me about it.
Mr. Strasburg: That is all.
FURTHER DIRECT EXAMINATION.
.
.

By Mr. Simmonds:
Q. Prior to this date of May 14th, 1946, did Business Properties, Inc., have a bank account?
A. Yes, sir.
Q. Where was that Y
.A. I don't know that.
· Q. You don't linow that f
A. I don't know what bank, no.
Q. And you are secretary nowY
A. Yes.
Q. Did they have a bank accounU
A. I am not the treasurer.
Q. You don't have the slightest idea i
A. I think it is· the Arlington Trust or the Clarendon
Trust.
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Q. Does the corporation have its minutes bookt

:

"

~. 1:es, sir.
·
Q. Is that in your custody?
A. Yes, sir.
Q. Was there any minute regarding the making of the bank
a repository 7
·
·
A. Yes, yon have to have that, or they wouldn't have ac . .
. cepted it.
page 197 } Q. You don't remember what it is? .
A. No. It is in the minute book. I think it is
the Arlington Trust, but I don't remember.
Q. Was that resolution passed before or after?
A. No, sir, we had two, one when Hilton was treasurer, and
then, later, when Dr. Kaplan was treasurer.
Q. Do you know when it was that Dr. Kaplan was inade
treasurer?
A. I think it was in the same bank. I think it is the .Arlington Trust.
Mr.. Strasburger:

Q. Was Mr. Friedlander in the deal at the time the cQn·
tract was signed Y
· .
A. He has been doing work for us for a long time.
Q. Was he there when the contract was signed f
A. I don't remember.

Mr. Strasburger: That is all ..
Subscribed and sworn to before me this ........ Oetobrr1
1946.

:A· D.,

.

............................. .
Notary Public. in and for the
District of Columbia.

My commission expires August 14th, 1947.
page 198

r United

States of America,
District of Columbia~

I, Lloyd L. Harkins, a notary public duly commissioned
and qualified in and for j;he District of Columbia of the United
States, aforesaid, do hereby certify that, pursuant to agreement of th~ parties, there came before me, on the 4th day of
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Octobr, A. D. 1946, at 1 o'clock p .. m., in Room 306 Columbian
Building, 416 Fifth Street, Northwest,. Washington, D. C.~
the following named persons, to-wit,. Morris Caf.ritz, Mildred
Cafrifz, Edward Cafritz2 Harry Kaplan, and E. J. Willett)'
who were by me duly sworn to testify the whole truth nnd
nothing but the truth, of their knowledge touching and eoucerning the matters in controversy in this eause, ·and th~t
they were thereupon carefully examined, upon their .oath.::·,
and their examination reduced to ·writing under my supervision; and that the depositions are a true record of the te&timony given by said witnesses; and that the said witrn~s~.es
read the same and subscribed their names thereto.
I further certify that I am neither attorney or counsel for,
nor related to or employed by, any of the parties to thP.- nctioll. in which this deposition is taken,. and, further, that I
· am not a relative ·or employee of any attorney or counsel
employed by the parties hereto or financially interested in:
the action.
In witness whereof I have hereunto set my hand ancl affixed my notarial seal this ........ day of October, A. D. 1946".

Nota.ry Public in and for tll~ .
- District of Columbia.
My commission expires :August 14th,_ 1947.
page 199

~

In the District Court of the United States for tile
District of Oolumbfa.
,
·

Business Properties, Inc., a corporatiQn, Plaintiff,
'1).

.

•

Mildred Cafritz, .and Edward Cafritz and Morris .Cafri!z;
Defendants.
CIVIL ACTION NO. 36,860.

Washington, D. C.
Monday, October 14, 1946.
Deposition of Mrs. Alice Ginsburg, taken on behalf of the
plaintiff in the above-entitled cause, wherein Business Properties, Inc.,a corporation, is the plaintiff~ and Mildred Cafrifa
and Edward Cafritz and Morris Cafritz are the defendants,
pending in the District Court of the United States for tl1eDistrict of Columbia:, pursuant to agreement, before Lloyd
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Alice Ginsburg.
L. Harkins, a notary public in and for the District of Columbi:t, in the offices of the Alderson Reporting Company, 30G
Nmth Street, N. W., Washington, D. C., at 2 :00 o'clock p. m.,
on Monday, October 14, 1946.

Appearances:· On behalf of the Plaintiff: Friedlander &
Brill, By Mark P. Friedlander. On behalf of the Defendants:
Milton Strasburger.
page 200

~

ALICE GINSBURG,
.
a witness of lawful age, was thereupon duly sworn
and, being examined by counsel, testified· as follows:
·
DIRECT EXAMINATION.

By Mr. Friedlander:
Q. Your full name, please?
A. Alice Ginsburg. .
Q. And are you a resident of the District of Columbia f
A. That is right.
Q. Where do you live?
A. 1405 Harvard Street, -N. W.
Q. Have you operated any business in the Medical CElnter
or· Doctors Hospital Y
A. You mean here in the District¥
Q. Yes.
A. Columbia Medical Building.
Q. Do you still operate a place there 1
A. No.
Q. During the period that you operated this place, did you
know Mrs. Cafritz, Dr. Cafritz' wife?
A. Yes, I did.
Q. You met her socially, did you?
A. I have met him so many times I just don't remember
whether it was socially or otherwise ..
Q. You became well acquainted with her? ·
A. I have known her for 14 .years.
Q. Did you know Mrs. Cafritzz before you met Dr. Caflifa T
A. Both about the same time.
Q. Have you ever had any deals, r~al ei;;tatc
page 201 ~ transactions with Dr. Cafritz or Mrs~ Cafritz f
A. I personally didn't up until -this one ·here.
Q. Up to this onef
·
A. Yes.
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•
Q. When did you first look at this property in Arlington
County that is the subject matter of the suit, you know that
is called the Banton property-Mrs. Banton owned it-you
know which one I am talking about t
A. Yes.
Q. When did you first have occasion to look at iU
A. I could not specify any dates. I am looking at different
property all of the time. . .
··
.
Q. You have no way of telling when you :first looked at
that property!
·
·.
. A. Not the exact. date-early in the spring.
Q. Who showed it to you, or did you look at it by your.
self Y
A. No one showed it to me-I told the broker to go out
and get it.
Q. And when was thaU
·A. Some time in April, I believe. .
Q. Some time in April of 19467 A. That is rig·ht.
Q. And what broker was it you told Y
LI
A. Mr. Cohen, Albert Cohen.
Q. You had known him for some time T
A. Oh, yes.
Q. Had he called your attention to this property!
A. No, I told him about it.
Q. And did he say that he would get it for you Y
page 202 ~ A.. I told him that I wanted this piece of property and asked him to see whether he can buy it.
Q. What called your attention to this particular piece of
property?
·
A. Well, I guess everybody knew that the Hecht people
are trying to get into Virginia, into Arlington, and Dr. Cafritz
. told me about it, too.
.'
Q. And this piece of property that you were purchasing,
.did you know where that was. located in relation to where the
Hecht Company was going to be Y
A. I had a fairly good idea.
.
Q. Where was it in relation to where the Hecht Company
was going to build?
A. They were buying right around all over there.
Q. And who was buying, to your knowledg·et
A. l don't know who was buying.
Q. You didn't ~now that T
A. No.
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Q. You did know, however, that either the Hecht Company
or some one for them or someone connected with them t
.
A. I knew that the Hecht Company was coming in Arlington County. Now., who was buying for them, I don't know.
. Q. Did you lmow where in Arlington County the Hecht
CoJllpany was going int
A. Yes, I did.
Q. Where was that T
.A. Well, Highland Street, Garfield Street, Fillmore Street,
all of the streets around there.
page 203} Q. .A.nd this piece of property that you looked
at, where was that located?
A. That is on Garfield and Fairfax Drive.
Q. Garfield Street and Fairfax Drive?
A. Yes.
.
Q. Is it a corner loU
A. It is a corner lot.
Q. y OU spoke to Albert Cohen; you used him to ·buy this
particular property for ·you Y
A. Yes, Tasked him to buy it for me, that is right.
Q. Did you tell him how much you wanted to pay for it 7
A. I made an offer.
·
Q. What did you offer'
A. Well, do I have toQ. Yes~ .I think so.
A. -commit myself to that.
Q. I think you do.
A. I made him an ·offer of $30,000, and he told me $30,000
would not buy it. :
Q. Did he tell you how much would buy it?
A. Well, he thought anywheres from 32 to 33.
Q. Your best recollection is that this occurred in April
of 19461
·
.
A. No-when I gave himQ. Yes.
A. When I told him to go and buy it.. it was in March.
Q. Do you know how early in March it was? ·
A. I think the contract will show that.
Q. Do you have a copy of the. contract 7
.
page 204 } A.· I don't have it here. It is in the lawyer's
,
office.
·
Q. The contract to pnrehase·is dated the 8th of March!
A. That is about right.
Q. Of 1946?

A. Yes, that is about·right.
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Q.. So it was on that date¥
A. 'rhat is right.
Q. Wasn't it before that!
A. No.
Q.. Did Mr .. Cohen tell you when you told him how mucl~
yQu were willing-to pay and what he told you you had to pay,
did he tell you that he had the property on an option or an
exclusive contract Y
·
A. No, he. didn't have it..
Q. He did not have it!.
·
A. No, he just knew the man who owned it, and went there.
Q. Did he tell you that the man that owned it was out of·
town at that time!
·
A. Yes, I think he was orit of· town at that time.
Q. And when you first talked to Albert Cohen, Cohen told
you that the man who owned it was of town, that it would
cost more 'than $30,000 to buy it Y
·
A. He said it cannot be bought for $30,000..
Q. Told you you would have to pay about 33 Y
A. And so I asked him what he thinks he can get it for ..
"Well," he ·say, "I am not so.sure, but I think 33 will buy
it.. ,,
Q. Now, when was it in relation to this talk that you had
with Albert Cohen., you remember that, what we have just
been talking about-when you wanted to· get it for
page 205 ~ $30,000, he said you would have· to pay ·33, and he
didn't tell you that he had any exclusive contract
or listing!
· A. No, he didn't.
.
.
Q. He did tell you that .the man was out of townf
A. Yes, I believe he told me that the man, :M:r. Banton, was
out of town. I am not quite sure, but I think he did.
Q. And then when was it in relation to that-did you talk
to Dr. Cafritz or Mrs. Cafritz about this property!
A. Well, I told him that I have a piece of land in·mind~
Q. I mean in relation to time-was it before that or afterf
A. Well,' it was all in the same time.
Q. Before or after¥
.
A. Well, maybe a day or two before.
Q. You think it was before?
A. Because when I saw the land, I wanted to buy, and then
I just didn't kill any time. So all of this talk is mavbe a
difference of two or three days; that is about all. . "'
Q. You ate quite certain it was before Y
A. Before I bought, I spoke to Dr. Cafritz., you mean f
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Q. Yes.
A. Yes, I -

(
Q. Before you talked to Cohen..
A. Yes.
Q. In other ·words, you talked to Dr. Cafritz and you told
Dr. Cafrith about this property?.
· A. That is right.
Q. And you then suggested that you buy itf
A. Well, Dr. Cafritz said his wife had money
page 206 ·~ and he was going to invest her money in it.
Q. When you m~de this arrangement with Mr.
Cohen, did you give him any .deposit?
.A. Yes, I did.
.
Q. And was that given to him at the date that you had the
conversation with him T
That deposit was given to him the day he went to buy it.
Q. And how long· was that after your first talk ·with him T
. A. Just as I said before, either a day or two.
Q. A.day or two. Do you have a check in which you made
.
the deposit.Y
A. Yes, I have.
Q. Could we see it for the purposes of the record f
·A. I haven't it here with me.
Q. What is the d~te of that check1
A. It should be about March the 8th.
Q. What is the date, do you know1
A. I think it is about March the 8th.
Q. And what is the amount of the check?

.A:

A. $3,300.
Q.· $3,300?

A. Yes.·
Q. And that is your check?
A. That was mv check.
Q: Made payable to Albert Cohen1
A. That is right.
.
Q. Have you had the check long? Have you gotten it back
from the bank for a long period, have you 7
page 207 ~ A. Yes.
Q. What is the perforation on that check as to
the date it was paid, do you know1
A. I will have to look at the statement to tell vou thatoffhand I don't know.
··
'
Q. You don't know what month you got it back, in what
statement!
A. I believe I got it back tlJe :first o·f the month when you
usually get your statements. .
.
·
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Q. You think you got it back in April Y
A. I think so. I usually get a statement at the end of the
month, sometimes it is a few days ahead.
Q. When did Jou receive one-half of that deposit from Dr.
Cafritz .or his wife Y
A. A couple of days later.
·Q. And in what form did that come Y
A. In a check.
Q. A checkY
A. That is right.
Q. From Dr. Cafritz or Mrs. Cafritz 7
A. I don't remember now whether it wa·s Mrs. Cafritz or
Dr. Cafritz, but I do remember that it was a check.
Q. And you got that two or three days after youA. A couple of days.
Q. -after you made the deposiU
A. Yes.
Q. And I have here a check that is dated May 2, for $1,650.
A. Well, that is probably the same check.
pag·e 208 ~ Q. w·m you look at it? It is made payable to
Dr. Cafritz· and signed by Mrs. Cafritz.
A. Well, this may not correspond with the check that they
gave me. I could not say that.
·
Q. ·wm you look at that and see if that is the check, if you
remember.
A. I am not quite sure. I know I got a check for it, but
whose it was, I don't know.
Q. But you are quite certain that you drew your -own check?
A. Oh, yes, I gave my own check. ·
Q. At the time of the deposit which was the day that you
·
got the contract Y
A. That is right.
Q. And did you have any further conversa.tions with. Mr.
Cohen at that time Y
A. About whaU
·Q. About this contract.
.
A. There was nothing else to be said about it.
Q. Well, now, you had talked to him and told him that you
wanted to buy the property; that is correct, is it not?
A. That is right.
.Q. You had gotten some idea from him of what you would
have to pay!
A. That is rig·ht.
Q. And then you had prior to that time talked to Dr.
'Cafritz!
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A. Yes.
Q. Who advised you his wife was interested in· investing
and he would go in with you, is that corre.ct Y
page 209} . A. That is right.
Q. And when there was an elapse of a few days
when you· went to Cohen and made the contract, and put up
· · $3,300.
·
A. That is right.
Q. What did you get when you gave Cohen the $3,300 check?
What sort of receipt?
.
A. There was no receipt. Yon ne.ver get a receipt for that.
Q. Well, you didn't then Y
A. No. Your contract is the r.eceipt. What is his nameMr. Thomas-it was l\fr. Thomas' office.
Q. It was in Mr. Thomas' office?
A. That is right.
Q. Is that Fairfax or Arlington t
A. Arlington.
Q. In Arlington!
A. Yes.
Q. Where is it located!
A. Courthouse.
Q. You mean oppositeA. Courthouse Road.
Q. Where is Mr. Thomas' office t
A. Right there in one of the buildings. I don't even know
- I don't think the house has a number.
Q. Don't have a number 7
A. I doubt it very much.
.1
Q. Who else was there?
A. Mr. Thomas, his secretaries.
Q. Mr. Cohen?
page 210 } A. Yes.
Q. And yourself!
A. That is right.
Q. What was Mr. Cohen's position when he was there, :what
was he representing, you Y
A. There wasn't any position.
Q. I mean what was said; tell us what was said.
A. ·There wasn't anything said. I told Mr. Thomas that I
took this property, and that was all there was to it. He drew
up the contract, that was all.
.
Q. In other words, you told 'Mr. Thomas, an attorney, ibat
you had bought this property.
A. Yes, that is right.
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Q.
A.
Q.
A.
Q.

A.

And he drew up the contract! .
That is right.
Were any papers given to Thomas by Cohen t
The contract.
And what contract was that that was given to Thomas t
A contract that Mr. Cohen made with Mr. Banton.
And Mr.·Coheil had a contract with Mr.,BantonY
Well, surely-.how else can you buy property!
Wasn't it an exclusive listing here 1
I don't know'. I don't know anything about it, exclu-

Q.
A.
Q.
A.
.sive.
Q. What did he~ Cohen·, say he had, what did he tell you Y
A. I told Cohen I wanted that property. Cohen went out
and bought it for me.
·
Q. What did Cohen tell you he had, the day you were in
Thomas' office t
page 211 } A. He had a signed contract from :M:r. ~anton.
Q. And that signed contract was between
#whom? "Who was it between!
A. Well, Mr. Thomas acted as trustee for me.
Q. Well, now, that ,contract that. Thomas sig·ned for you,
had that been signed by .Mr. Banton at that time?
A. That is the same contract. We haven't had any other.
Q. Well, now, I must no~ misunderstand you. Was that
contract completely executed when you went into Thomas'
office!
·
·
· A. Look, legal matters I leave to my attorney. I don't
take care of it. All I know is that I bought the piece of prop''. erty, the contract was brought up to Mrs.· T.hom~s' office,
Mr. Cohen got the money, and this is about all that I can tell
you.
·
Q. Well, now, yon certainly were there at the meeting,
weren't you f
.A. Yes,, I was there,· butQ. What was the purpose of going to Thomas' office f
A. He is my attorney. I don't do anything without him.
Q. Wbat was the purpose of going to your attorney whom
you don't do anything else withoutA. Yes.
.
Q. -that day-what was the reason· for your visiting
Thomas' office Y
.
.A. The purpose for him ,to see that the contract is right.
Q. Was he to draw the contract or just look it over?
A. He was to look it over. If there was any suggestion
t~ be made, it was up to my attorney to do it. ·
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Q. Had that contract that he had been signed
by Banton at that time?
A. Yes,it was.
·
Q. And Thomas had already signed iU
A. Thomas signed it after it was 'signed by Banton.
Q. And did Thomas sign it that day in the office?
A. I don't know whether you are· familiar or not, but out .
in Arlington when you buy a piece of property, you give the
broker 10 per cent of the purchasing price; he goes to the
seller, and signs him up. That is the way we bought property out there, and we bought quite a bit of property.
Q. Let us talk about the Banton property.
A. That Banton property was bought the same way.
(J. You bought a lot of property Y
A. My husband did.
Q. Haven't you Y
A. Well, I buy some, yes.
Q.. And yon sell some ~1
A. Yes, I sell some, too.
Q. And you have done that for how long, yourself?
A. Ever stnce my husband died.
Q. How long has that been?
A. Two. and one-half years.
Q. During that time how many pieces of property would
you say you had bought?
A. Is that :necessary to answerY
Q. I think so, to teil your experience.
A. WhyY
Q. To show how familiar you are with it.

page 212

~

1\fr. Strasburger: It won't do any harm to tell him.

page 213
\.

~

The Witness : This is the fir.st piece of prop~
erty I b~ught in Arlington.

By Mr. Friedlander:
Q. And you had bought property in other places 7
A. No.
Q. Why were you telling us about how property is bought
in Arlington 7 Had you bad some experience in some other
way?
A. Yes, I did, bee a use I used to be together with my hush.and. Any time my husba11:d bought a piece of property, I
knew all about it.
Q. And you are familiar; very familiar· with property,
then?
A. I think I am. l\Iaybe I am; I t~ink I am.

l
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Q. You do know the difference between a listing with a
Lroker and a contract for sale, don't you Y
A. I think I do.
.
Q. That paper that you saw that day in Thomas' office,
was it a listing or a contract?
A. There was only one pa per, a contract-there was no
listing.
Q. And the contract was between Mr. ThomasA. The contract was between Mr. Thomas, who acted for
me as trustee, between him and Mr. Banton.
Q. And J\fr. Banton had already signed that paper!
A. That is right.
Q. So when you went there the contract had all been
signed?
page 214 ~ A. ,¥pen I went there, I got the contract in my
possession.
·
. Q. And what was the purpose of going to Mr. Thomas'
office?
.
·
A. I told you before; he is my attorney.
Q. And tlie purpose of going there was to get the contract
from him?
A. The purpose is that Mr. Thomas should see everything
is done right.
·Q. It was already signed, wasn't it, the contract was .signed
bv Mr. Thomas and Mr. Banton?
~ A. Let me ask you something. ,vhy do people have attorneys-so they should take care of them, don't they? I don't
do anything ~ithout my attorney. I don't sign anything
without ·him, either.
Q. Did you authorize Mr. Thomas to sign that contract
without you seeing· it?
A. I told Mr. Thomas I wanted him to act as trustee for
me and he did.
Q. When did you ask him that?
A. It was all during the same time, as I said be:fore.
Q. Before or after the time you visited him Y
A. What do you mean-after Mr. Cohen brought the contract signed from Mr. Banton?
Q. Let us go back. Ther-€ was a time when vou looked at
the property, and decided you 'Wanted it.
•
A. That is right., yes.
Q. A fow days later you saw Cohen and asked him to buy it.
A. That is right.
Q. 'Then there came a time when vou went to
page 215 ~ Thomas' office. Now, was it before you saw
Cohen and its~ed him to buy the property f

•
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A. When Cohen brought the contract signed, he took it
up with Mr. Thomas.
,
·Q. All rig·ht. When did that happen?
A.· Well, 'just like I-Said, it happened all in one week.
Q. All in one week Y
A. Just a few days.
.
Q. But you told Cohen to buy the property for you.
A. I did.
.
Q. And Cohen came back with a signed ~ontract. · a
A. That 'is right.
Q. And you took it to Thomas?
.A. That is right.
.
Q. Now, was that the time that you were speaking of or
was that another time that you went there?
A. The same time.
Q. So the time you went to Thomas' office was for the purpose of having him look over a contract that Banton bad
signed.
·
.
A. That is right, so everything·should be in a legal manner.
Q. And-he looked it over Y
A. That is right.
Q. And he signed it f
A. That is right.
Q. And you asked him to sign it for you Y
A. That is right. I asked him to be, act as trustee.
Q. Will you tell us why! .
page 216}. A. I wanted Mr. Thomas to act as trustee.
Q. Did you have any other reason? Any reason?
- A. Why should there be a reason for it?
Q. I don't know. That is why I was .asking.
A. There was no reason.
Q. There was no reason Y
.
.
A. If I buy another pieee of property, I will probably ·have
Mr. Thomas act as trustee, also.
Q. For no reason Y
A. For no reason, absolutely no reason.
Q. I mean, there isn't ariy reason why you should not hold
property in your name T
A. No, there is not, but I just feel sarer to have Mr.
Thomas do it. I depend a ~reat deal upon him.
Q. Wben you went to Mr. Thomas' office, he looked the contract over., didn't he Y
A. Yes.

0
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Q. Did he tell you how long you had to settle that contract!
·
A. Oh, I suppose the usual ' time, ~ither sixty or ninety
days, either one.
·
Q. Did you notice how much time you had on that contract!
.
A. I don't think I did, bµt we took title away before it was
time to take-we took title on May 1.
Q. You took the title on May. 1 t
A. That is right
Q: And where did you get that information, I.mean with
whom were you dealing at that time on May 1,
page 217 } when you took titleY
·
A. What do you mean, with whom Y
Q.. You took title on May 1.
·A. That is right.
Q. With whom did you deal in making title!
A. Well, I just don't get that point, with whom did I deal ..
.Banton, from whoni we got the property.
Q. Did you sit down with Banton in the same offic~ somewhere¥
A. Well, no; Banton was not in the office, but we hadQ. · In whose office was iU
A. Mr .. Thomas' office-that is the only office I go to in
.Arlington.
.
Q. You went to Mr.. Thomas' office on or about May 1. At
that time you took title. What was the process by which you
·took title in Mr. Thomas' office Y
· .
A.. We signed all necessary papers, mortgage, gave Mr..
Thomas the checks~ the usualQ. On May H
.
A. -the usual procedure when you buy property is all I
know. ·
Q. How much did you give Mr. Thomas at that timeY
A. We were supposed to pay $10,000 down, mortgage for
$23,000.
Q. How much did you pay to Mr. Thomas.

A. Figure it out. I don't have the checks right here with
·me, but it is very easy. Take o~ $3,300 from $10,000, and
you will see the balance.
.
Q. What else did you do after that Y
page 218 ~ A. Nothing. ,vhat else was there supposed to
be donef I told Mr. Cohen a few days later to go
up to Thomas' office and get the keys, because Mr. Thorn had
a tenant for that piece of property, there is· a shack· on it, and
I called up Dr. Cafritz and told him that the man ~rffered
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.$150 rent for it, and that same clay I guess they could not get
the key. Well, a few days later Mr. Thomas called me up
and asked me, let me see-well, that is the reasons we could
not get the key,, something wrong with their-I don't know
what. The man has sold the property that actually didn't
belong to him so far as I can see, to somebody else.
. Q. I see. And when you first talked to Dr. Cafritz about
this deal, did you call his attention to this Banton property!
A. To whose property?
·
Q. To this property, Banton 's, Dr. Cafritz, did you call
Dr. Cafritz's attention to the Banton. property?
A. Of course, Banton's property. There wasn't any other
property in question.
Q. Isn't it a fact that Dr. Cafritz called vour attention
..
to iU
A. He called me several times about it, but I am talkingQ. About this property f .
A. -of the day to ask him whether he would be satisfied
with $150, or whether Mrs. Cafrit.z would be satisfied.
Q. $150?
A. Yes. The man that is over there now, the fruit man,
offered $150.
· page 219 ~ Q. Going· back to the time we were talking about
buying the property and be£ore you talked to
Cohen, did Dr. Cafritz call you up and call your attention fo
this property and sugg·~st that you buy it?
A. That I ought to buy iU
Q. No, that you and his wife buy it.
A. I told Dr. Cafritz if he does not want to buv it for his
wife, that I am buying it myself.
..
Q. Then you called him and told him about it.
A: Several times he called me and I called him.
Q. Who called first T
A. I don't sit down and make notes of it, whq called up
you.
·
Q. Who called first? ·
A. I don't remember who called up.
Q. You don't remember whether you asked Dr. CafritzY
.A. I don't remember the exact date., no.
Q. Do you remember whether or not you called his attention to this property before he spoke to you about itY
A. He told me about-not about this property. He told
me about Hecht coming in there. Then I called him up and
told him that there is a piece of ground there that I want to
· buy and if he wants to come in as a partner with Mrs. Cafritz,
it is okay with me, and if not that I was going to buy it my-
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self, and that is about all of the· conversation we had.
.
Q. And how long was that before you actually talked to Cohen about it Y
. A. Couple of days, as I told you before.
page 220 ~ Q. Couldn't have- been two or three months Y
A. Oh, no, I don't think it was even three days.
Q. Did you tell Mr. Cohen who else was interested in the·
property with you Y
A. No, I didn't.
Q. Did you tell Mr. Thomas who was interested in the property with you when you first saw him Y
A. Not until we were :ready to take title. There was no
reason for me to tell him.
· Q. And when did you first tell Thomas or Cohen or both
that Mrs. Cafritz was Y
·
··
A. I didn't tell Cohen anything about it, told Mr. Thomas
when we went up there to take title that it should be made out in Mrs. Cafritz and mv name.
Q. When did you all reach that conclusion that it should
be made out in your name and Mrs. Cafritz 's name Y .
A. You asked me this question. I don't know how many
times I told you that the whole thing I don't believe took more .
than anywheres from two to three days now, the whole shootiu.g match.
Q. Everything Y
A. When I bought that piece of property, yes.
Q. You mean from the time you first saw it to the time
you bought it was only two or three days Y
A. Yes, that is right.
·
Q. That is the best of your recollection Y
A. As a matter of fact, I would have taken title on it be• fore if Mr. Thomas wasn't away;but at that time Mr. Thomas
was away in Florida, and we had to wait a little
page 221 ~ while and when he come back, I called him up and
told him that I wanted to take the title ~s quickly
as he could get it, and then set it down for May 1, but I mean
the actual purchase of the· property, I don't think it even took
three days.
Q. Did Dr. Cafritz tell you at any time that he could get a
very g-ood profit by selling the contract?
A. No, he called me up one time and said that would I be
willing to sell at a profit. I told him it is all up to him. I
bought it, used my judgment and if he wants to sell it, let him
use his judgment, and I did not interfere in that sale at all; ·
Q. You had no objection to selling for a ,$10,000 profit.

T...
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A. I don't know what the price was, but I told.him he can
use his own judgment.
Q. What else happened between the time you went to
Thomas' office and he looked over this contract and signed it,
and the time that you went into t~e office for the purpose of
taking title, as you say, on May 1-what happened in between
a~ far as this property was concerned-anything Y
A. Nothing.
.
Q. Did you have any conversations .or conference~, with.
Mrs. Cafritz or Dr. CafritzY
A. Oh, well, she knew that we bought it and she knew she
was a partner to it, and that is all.
Q. · Did you have any talk about the ·property, of disposing
of iU
A. Just as I told vou before.
Q. Any thing else besides thaU
A. That is all. Q. Did Dr. Oaf ritz discuss this with · you or
page 222 } :Mrs. Cafritz or both?
A. Well, I don~t know what he discussed with
Mrs. Cafritz.
· Q. I mean, I said with you.
A. I told you.
Q. Outside of what you have said, did he say anything
else?
A. Nothing else. There wasn't J}nything ·else.
.
Q. And who notified-did you notify Mrs. Cafritz or Dr.
Oafritz that it was necessary to be over in Thomas'. office on·
May 1 to take title?
·
·
·
A. Yes, they knew when the title was set for.
Q. When was it set-at what time?
A. For May 1 in the morning.
· Q. At what time had it been set?
A. Just the time that I told you, from May 1.
Q. You have not told me, Mrs. Ginsburg·, when it was that
you decided or someone decided to have you take title on
May 1.
..
A. What do you mean, someone decided T
Q. How did you know to go to Thomas' office on May 1Who told you to go there T
A. I went there myself. Did I have to ask any permission
from anybody Y
Q. Did you make any arran~ements to f.?O there on May 1?
A. I told Mr. Thomas when he came back from Florida that
I would like to take title on May 1, and so we did.
·
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Q•. With whomY ·who else did you ~is~uss that ~atter, besides Mr. Thomas-Mr. and Mrs. Cafr1tz, Dr. Cafr1tz!
A. Mrs. Cafritz,, told lier, called her up and told
her to be ready for May 1.
.
Q. What did Cohen have to do with that-?
A. Well, Cohen-usually a broker is present at taking title
because that is the time when he gets his commission.
·
Q., Did he-.was h(l present Y
A. Was Mr. Cohen present there t
Q. Yes.
.A. Yes. Mr. Cohen was up there, that is right.
Q. Who told him to come there Y
A. I called him up and told him to come there.
Q. In other words, you took charge and arranged the appointment with Mr. Thomas, calle¢1 Mrs. Cafritz and called
Cohen¥
A. That is right.
Q. And you did all of the negotiating as far as negotiations
were necessary Y
A. That is right.
Q. For the purchaser
A. That is right.
Q. Did you ever have a copy of that contract to purchase f
A. Yes, I hav~.
.·
Q. And did yon notice ,that the purchaser is Mr. Thomas,
trustee!
A. That is right.
Q. Did you ever have a trust agi·eement of any kind in which
Claude 0. Thomas was named!
·A. I don't know what my husband, .how he conducted things ..
I could not tell yon that exactly.
page 224 ~ Q. Was anything to do with the estate .that
quired yon to put the title in Claude 0. Thomas,.
page 223

f

re-

.Trustee.
A. Probably during some of our transactions, yes; I don't
remember, offhand.
Q. I mean this property, the Banton property was pur- ·
chased in the name of Claude Thomas, Trnstee-I am trying
to find out what he was trustee for and under what instrument
was he trustee.
A. Under the instrument that I gave him.
Q. And what was that Y
A. I wanted him to be trustee.
Q. What fostrttment did you give him f
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A. WeU, Mr. Thomas is an attorney. I suppose he had the
right instrument. I could not tell you that. That is a legal
point.
.
Q. Did you sign any paper for Mr. Thomas, relating to his
being a tru.stee Y
A. Look, I have signed so many papers in Mr. Thomas'
office, really I could not tell you exactly.
Q. At .the time that the contract was ~xamined, which wai:;
the time that you and Cohen took this contract up to Thomas'
office to have him look it over, already signed by Mr. Banton,
·
did you sign any papers that day 7
A. I don't remember. I have signed a great many papers
in that office. I. could not tell you.
. ·
Q. Your answer is you do not remember whether or not .
you signed any papers in Thomas' office that day.
A. I said that I signed a great many papers. I don't remember exactly. I don't even look at the paper
page 225 ~ when Mr. Thomas tells me to sign. That is how
much faith I have got in that man. I don't read
the paper. If he t~lls me to sign, I just sign, that is all. Perhaps I am foolish, but I do it.
Q. Did he -explain to you what you were signing or did you ·
sign something, or not Y
.
A. As I said before, there were quite a number of papers
that I signed those few days.
Q. And in those few papers, you refer to whaU
.
A. I had other businesses in Thomas 's offiee besides Banton
property.
Q. You had other business?
A. That is right.
Q. In which you signed papers-on the Banton property,
did you or did you notA. I could not tell you. Mr. •ThomasQ. -sign a trust agreement?
A. I could not tell you.
Q. You haven't any idea at all?
A. As I said, I signed a number of papers. I just don't
know exactly what they were.
Q. And you don't know whether or not there was any trust
agreemenfln existence under the terms of which Mr. Thomas
.
was trustee for this property¥
A. I am certain that if Mr. Thomas gave me a paper to sign,
that it was the right paper to sign.
Q. Well, the _question is not how careful or how able Mr.
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Thomas is, but whether or not you had any memory of signing
anything.
· .
A. Well, I, just as I told you before, I signed a good many
papers that I don't know. ' I don't remember
.
- ·
page 226 ~ exactly what it is.
Q. Do you recall when you received any money,
if you did receive any money, from Dr. Cafritz or Mrs. Cafritz
in this deal-do you remember the date of thaU
A. I don't remember the date, but a few days after that
contract was signed, they gave me a check.
· Q. Do you remember what part of the purchase price it was
forf
.
A. It was for half of the price that I put up for the contract.
· · Q. Did they pay it to you or to Claude Thomas, do you remember?
A. I believe that-I couldn't tell you. I am not quite sure.
I will have to look at the check.
· Q. I show you a check dated April 24A. I believe it was paid to me, if I am not mistaken.
Q. -made payable to Claude Thomas, Trustee, signed by
Mildred Cafritz, dated April 24, 1946. That is the face of the
check and that is the back of it.
A. Which one f
Q. That is the back. This is the back of this check, see. That
i~ a photostat.l That is the front and that is the back.
.
· A. Yes, she paid tha.t check to Mr. Thomas.. I paid a check
like that to Mr. 'thomas.
Q. Did you pay anything else at that time besides that Y
A. I don't' know, I couldn't tell you.
.
Q. This is for one-third of the $10,000. Who
page 227 ~ else was in the deal with you Y
A. Nobody else.
Q. Was Mr. Cohen interested in this deal 7
A. As agent.
Q. No, I mean as purchaser.
A. No, he wasn't.
Q. Did he have a third interest in this 7
A. No, he didn't.
Q. Can you expl~in why Mrs. Oaf ritz put up~ a tlurd of
the cash on April 24, 1946, on the contrast which you had
executed or had executed by Mr! Thomas for you on March SY
A. Well, they gave me a check of $1,650, and that, this part
of the check, was when we took title to the property, which was
the right amount.
Q. The check for $1,650 is May 2, after April 2f.
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Mr. Strasburger: That check was not to her.
Mr. Friedlander: She thinks probably that was, $1,650
half of 33.
Mr. Strasburger: That was given to Dr. Cafritz.
Mr. Friedlander: · Dr. Cafritz cashed it.
Mr. Strasburger: She doesn't know anything about that.
check.
By Mr. Friedlander:
Q. How did Dr. and Mrs. Cafritz give you that half that
you spoke of 7
A. Dr. Cafritz I think gave me a check for that.
Q. Can you tell us why, if you know, what reason was givenf
. A. How can I tell you somebody else's business Y
Q. What did they say-wasn't it unusual to give
page 228 ~ Claude Thomas a third of the purchase price and
.
give you one-half Y
·
A. Are you talking about the $1,650 check that I got from
Dr. CafritzY
Q. Yes.
A. Well, that was half of the $3,300 that I put up when I
signed the contract.
Q. And can.you tell us the date that Dr. Cafritz gave you
that checkf
A. A couple of days after that.
Q. A couple of days after you put your money up?
A. That is right.
Q. And that check was not payable to Claude Thomas· but
was payable toA. No, was payable direct to me, there was no reason to
give it to Claude Thomas, because I was the one that put the
money out.
Q. And Claude Thoinas had no real interest in this 7
A. In the $3,.300 !
Q. That is right.
A. No.
Q. He was just holding it as trustee for you and Mrs.
CafritzT
A.. Mr. Cohen was holding the $3,300, not Mr. Thomas.
Q. Well, now, there is a. check here for $3,300 and some.
A. That was when we took title.
Q. April 24, that is the date of the check.
page 229 ~ A. I don't know when you have your check.
, :M:r. Strasburger: She has nothing to do with that.
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By -Mr. Friedlander:
Q. I am talking. about the April 24 check. Is that when
you .took title, Claude Thomas' check.
A. I can't tell you about Mrs. Cafritz's checks, how she
handed it out. I can tell you about my ·own.
Q. WhQ told you that you took title¥
A. What do you mean; who told me!
Q. Who was the person that said, ''Now you are -the owner
of the· property, you have taken title"?
A. Well, Mr. Thomas had everything ready.
Q. When did Mr. Thomas-tell you that you had taken title¥
A. I believe Banton and his lawyer was supposed to come
right up there.
.
Q. What did Thomas say to you that.made you believe you
·
had taken title¥
A. Why did I have to believe T Isn't a contract a piec~ of
paper that is to show you bought a piece of pr9perty?. And
when you have an appointment with a person to come in and.
settle title, doesn't that mean anything?
·
Q. Well, now, did you ever settle the title!
.
A. Certainly did, in Thomas' office, everything is right
there.
·
Q. Banton was not there, his attorney was not there.
A. I know Mr. Banton and his attorney called up and said
they will be right there.
Q. And that took place at this timeY
A. Yes, that is just exactly.
page 230 } Q. Were you there when they came t
A. I did not see them, no.
Q. After thaU
A. I didn't wait.
.
Q. After that wh~n Banton and his attorney were supposed
· to come in and sett1e, what other conversations did you have
with Mr. Thomas about the settlement!
A. There was no conversations; I left and ·went home, because I had to be somewhere else.
Q. When did you. get any information saying the matter
had been settled after .that¥
.
A. I just don't get your point there-I don't know what you
. are driving at.
Q. I am not driving at anything, trying to find out what the
facts are.
A. I gave you facts.
Q. Mrs. Ginsburg, you say on May 1. you went over to settle
for the property.
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A. That is right. .
Q. And you signed all of the papers and left the money.
A. Left the money and everything else.
.
Q. So far as you were concerned, the thing was settleg.
A. Absolutely.
Q. What did you expect to get from anybody to indicat~
A. Nothing. Mr. Thomas is supposed to put the deed on
record.
Q. When was the next time that you talked to Mr. Thomas?
A. Next time, as I told you, I called him up to get, called up
Mr. Cohen to get the keys.
page 231 ~ Q. And what did Mr.. Cohen tell you Y
.
A. Well, then a few days laterQ. What did he tell you then Y
·A. Wait a minute. Didn't tell me· anything, just called him
up and told him to get the keys, that I was going to me~t him
a few days later, and then a few days later. all of this trouble
· started. } don't know anything about it.
Q. Let me ask you this. Didn't ·there come a time when
.Mr. _Thomas told you that he had not signed the trustY
A. Well, he was the trustee, I understood.
Q. Signed the real estate trust, you know what a real estate
.
.
mortgage is f
A. Well, all I know is that Mr. Thomas acted for me as
trustee. What ·exactly he had to sign, I didn't bother abou~
that.
·
·
Q. When you went into settlement, you and Mrs~ Cafritz
·
signed the trt;ist for the balance of the purchase price Y
A. That is right.
Q. And you put up the cash Y
A. That is right.
Q. After this time, didn't Mr. Thomas 'advise you that the
seller would not accept?
.
A. I don't remember anything.
Q. What did Thomas tell you about your deal after thatY
How did he explain to you Y.OU didn't have title i
A. i really don't remerp.ber how it happened. All I know
is that they could not get the key, and then all of a sudden
I heard all of this trouble, tl)at Banton would not, that Banton
.
has sold the property to somebody else, and that
page 232 ~ is all I know about it.
·
Q. Well, now,. you know this, that after May 1,
you never talked to Thomas about the transaction again V
· A. What was there to talk about?
Q. Did you or you didn't, eith~r you did or didn't 7
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A. I think Mr. Thomas one day called me up and says he
is going to file suit. That is all I know.
:
Q. Do you remember how long after May 1 that waS. T
A. ~o,. I could not tell you the- dates.
Q. Was it befo·re, before the middle of the month, do you
know?
· A. I really couldn't tell you the dates.
Q. You don't have the slightest idea what date it was 1
A. It was a short time after this thing was practically settled, but I don't remember the dates.
Q. I.see. You l1ave no way of telling what date that wast
A. This is the first time I ever heard of the transaction, .like
that that took place so far as I am concerned, and I just didn't
carry around a stenogTapher with me to put down dates.
Q. l\frs. Ginsburg, a lot of us don't understand why you
didn't take the property in your name, a lot of things are
. strange about this case, and this is the only purpose, is to
tind out what the faats are.
A. Anybody has a right to take a property in anybody's
name that they have faith ~nd trust in. I have ·a great deal
of faith and trust in Mr. Thomas.
Q. Well, now, you have a great deal of faith and trust in
Mr. Thomas, and you left it up to him to close the
page 233 ~ deal?
A. That is right:
· Q. Did you call him afterwards to find out whether the deal
was closedf
A. I don't know. The next thing I lmow this trouble here is
started, and Mr. Thomas called me up, that ·he went to put the
contract-went over to the record room and someboclv there
told him that they just put a deed on record on this property.
Q. Did he explain to you why he went to· somebody in the
record room and asked whether or not a deed was on the property?
A. No, there wasn't anything to explain.
Q. ·weren't you expecting and hadn't you been talked to
by !\fr. Thomas that he was having trouble· getting the property?
·
A. He didn't say lie was having _trouble getting tho p1~op-

erty.
.'
Q. Didn't he explain to you that he had gotten somebody
in the record room to watch the records so the moment the deed
went on·
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A. He didn't watch the record. He went to put the contrf:tct
on record, because I suppose those people kept on promising
that they are coming ov~r to sign the deed and they didn't.
So he went to the record room to put the contract on re<;.ord,
.and the girl told him that half an hour before that there was
.a. deed on record for the same property.
Q. Now, tell meA. I know it sounds very, very funny~ doesn't it. Well, it
is a very, very funny thing the way people do business. Let
me tell you something~ I don't know who they.are,
page 234 } I never met them in .my life, but I certainly don't
have any respect for them, either.
Q. Respect is a matter that people eitlier have or don't have.
I don't think we ought to concern ourselves about that.
A. I would.
Q. I think this ; everybody ought to tak~ care of his own
affairs.
A. Well, I did of mine.
Q. All right. You took care of it. What did you do with
Thomas to indicate, to find out what was going on 7 ·
A. Lool~, I have told you everything I know.
Q. Mrs. Ginsburg, I am afraid you have not.
A. I can't tell you any more than what I have.
Q. You evade continuously, I think, and I will just repeat
the question because I haven't gotten -an answer.
A. I told you exactly what happened.
•
Q. No, you have not, I think Let me explain to you what
I have in mind. Perhaps we can get together.
First of all, you have told us about some conversation with
a l\'Ir. Thomas, your lawyer, for whom you have a great deal
of. trust and confidence in which he advised you t:p.at he was
going-_ to put the contract on record.
Mr. Strasburger: Sl1e didn't say that.
The Witness: I didn't say that.
·\

j

,_

Bv Mr. Friedlander:
·Q. Who told you that he, Thomas, was going to put the contract on record, when he found out about the deed being put
on~

·

A~ When I asked for the keys and I didn't get it, see, let me
·
tell you something, everything was left in Thomas'
p~ge 235 } office. Banton and his lawyer was supposed to be
·
.
up there. Evidently when they didn't come up
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they kept on stalling ~r. Thomas. He then went to the record
room to put the contract on record. ·
Q.. Who told you that Thomas we:at over to the record room
to pnt the cpntract on record t
X. •. M1·. T~omas.
.
Q. That.is what I said, and the judge said that you had not
said it. N9w; Mr. '11homas told you he went over to put the
deed on reco1·d Y
A.. I think s·o, that is what he said.
.
Q. Did he tell you why he went over to put the contract

ont

·

A.. No, he didn't.

Q. Didn't say; just·said he was going over there to put it on
record.

1\iir. Strasburger: He didn't say that.
The Witness : He didn tt say that. I think he said he found
that there was .a deed on that same pr9perty put up the .very
same morning, a half hour before he was there. That I
think is what he told me.

By :M:r. Friedl.and er:

·
Q. Did he tell you why he picked out that morning to put
the contract on Y
A. How can I tell you T
Q. Did he te~ you, I say.
A. No, he didn't.
Q. Didn't tell you why he picked out that morning to put
the contract on record.
page 236 ~ A. No, he. didn't.
Q. Did he tell yon what he had been doing behveen the time he 'Yent over to put the contract on record, and
the time·
.
A. He said he was going to· file snit.
Q. Did he tell you what he had been doing about this matter between the time he put the contract on record, and the
time you settled on May 1?
A. Well, I told you, the morning he called me up, said he
was going to file suit.
Q. Now, between May 1, when you ostensibly settled and
took title, up to the time you recorded the contract, or he went
over to record the contract, what had taken place, did he teII.
you!
·
A. There wasn't anything that took place.
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Q. What did he say he had done on your behalf in trying
to close the contract?
A. I just told you.
Q. Did he say he had talked to the attorney for Mr. Banton¥
.
A. I could not really tell you. He must have spoke to someone-I don't know whether it was Banton.
Q. Did he tell you, not. what you suppose-what did Thomas
tell you he had done T
A. Well, I told you exaetly what I said before, what h~ told
me.
.
.
Q. He told you that he ha.d done what in relation to the
keysY
A. Evidently he did not get Banton's signature on it. I
imagine that is what happened.
.
Q. On the deed, you mean?
page 237 ~ A. Yes.
Q. Did he report to you at onee when Banton ref used to sign the deed Y .
A. Certainly he did.· How would I know that he filed suit
if he didn't.
Q. When was that?
.
~ I could not tell vou the time or the date.
Q. As to the date that he called you and told you about tbat1
A. Mr. Thomas could tell you that better than I do. I don't
know the date.·
·
·
Q. You remember wlien Thomas called you and told you
about the eontraet which he was going to put on record and
that he had found a dee cl had gone on the same property.
You remember that, don't you! You recall that time when
he told you that!
A. Told me what?
Q. That a deed had gone on· record on the same property?
. A. Yes, that was one day that he called me.
·
Q. How far before that, how many days before thaU
A. I couldn't tell you the date about it at- all. You would
have to look that up on the legal papers. I don't know.
Q. What legal papers 1
·
A. When it was filed, I don't know.
Q. Do you know what I am trying to find out f
A. I am trying to tell you what I know. I can't tell you
something I don't know.
Q~ If you will just listen a moment, you had a talk with
Thomas, in whicli Thomas told you there was a contract which
he was going to put on record, went over there-
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page 238 }

Mr. Strasburger: You are misquoting here all
ar~und.

( Discussion off the record.)
Bv ~h. Friedlander:
··Q. Did "Thomas report to you anything that transpired between the attorney for Mr. Banton and himself, after May 1 Y
A. Just exactly like I told you before..
Q.. You haven't told me anything.
A. I did. ·
Q. Let's start at the point where you settled. Didn't you
have any talks with Thomas about what he was doing!
A. No, no. I didn't. The only thing is that Mr. Thomas
called me up, that morning, and told me what has happened.
That is all I know.
Q. Before that yo.u had ·no talk f.
A. There was no talk about it. I haven't even seen Mr.
Thomas.
·
Q. Before May 1, before this settlement in the office, at that
time-

A. Yes.
Q. ~id you have any conversation with Dr. Cafritz relating to making a deal with a Dr. Caplan about selling the
contract?
.
.
A. He said that he has somebody that wants to buy the property. T didn't know who it was, aud I told him it is okay, he
can go right ahead and use his own judgment, because when I
bought the property, he didn't tell me what to pay for it,
what I sl10uld do with it, and I felt that I should return the
the same courtesy to Dr. Cafritz. I told him to
page 239 } use his own judgment.
Q. Did he ever talk to you about any deal that
he was going to make t
··
-A. That is the only time he called me up.
Q. How many?
A. He saidQ. Ho,,r many, before May 1, how many times did you talk
to Mr. Cohen about this propertyt
A. To Mr. Cohen about it 1 ·
Q. Yes-after you signed the contract, after the contract
was signed.
·
A. That is right; Mr. Cohen came, Mr. Cohen had said that
ha had somebody that wanted that property, and I believe it
was the same people, if I am not mistaken.

Business Properties, Inc., v. C. 0. Thomas, ·Tr., ·et als.

16,

Alice Ginsburg.
Q. Well, nowA. I told him he will have to go to Dr. Cafritz.
Q. And then you came to a point, do you recall then being
in Cohen's home or his office when Cohen received a call from
Dr. Kaplan!
A. That is right.
.
Q. And what was the occasion of your being there 7
A. "re are friends. I go J.lP there quite often.
Q. And how loug was that after the contract had been
signedf
A. Oh, I believe, the next day.
Q. Wasn't it the day before 7
A. No, sir. It was after, after I had the contract signed.
Q. In other words, you were never present with
page 240 }- Mr. Cohen at a. tbpe when Dr. Kaplan called up,.
before the contract was signed.
A. I was one time in Mr. Cohen's home when either a Kaplan or lVIr. Willett_ called up, either one, and one time in Mr.
Cohen's office, and th~t time· I believe. Mr. Willett called up.
Q. Was that time before or after the contract had been
signedf
·
·
A. After the contract was signed.
Q. Did you ever tell Dr. Cafritz on the day that the contract
was signed or the day before, right in that same period, that
Mr. 1Villett or Dr. Kaplan wer~ trying to cut underneath
you and trying to get the contract from you t
A. Yes, I did.
Q. Will you explain to us. what you told Dr. Cafritz about
that!
A. I told him that somebody was trying to buy it in.
Q. Did you tell him that Dr. Kaplan was trying to buy it inf
A. I don't remember. I think 'it was either Willett or Kaplan.
Q. Did you tell him that? ·
A. I think so.
Q. Was that after your contract had been signed?
A. After the contract was signed, yes.
Q. And did Dr. Cafritz know the contract had been signed
at that time?
.A. Why, certainly.
Q. And w1mt was the conversation as far as you heard, or
w1iat Cohen told you that to·ok place between either Willett
or Kaplan and Cohen Y
page 241 } A. Well, I don?t know the exact conversation,
but I heard Mr. Cohen say that he was very sorry,
that t~e place has been sold. ·
·
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Q. And why did you call Dr. Cafritz and tell him that!
. A. Why shouldn't I tell him that Y
Q. "\\'rutt was the purpose of your calling him t

L~Q. I

.

meatj, if somebody ·called up and aslred for some prop-

erty- ·

· A. To ·begin with I haven·'t called up Dr. Cafritz for that
specific purpose.
Q. How did you. happen to mention it to him Y
A. Well, in the course of conversation, I, probably, told him
that I was at Mr. Cohen's house when this telephone call came
through.
Q. What is the reasou you happened to be at Cohen's
house Y
· A. Does one have to have a reason f
Q. Was there any reason Y
A. There was no reason-just talking to him.
Q. Did yon know the people had arranged to buy the contrae.t from Dr~ ·Cafritz ¥ .
A. Look, I don't even know those people. I never saw them
in my life. ·
·
Q.. Did yon know them at that time when they called up Y
A. No, I didn't. All I heard was the name.
Q. What did Cohen say about itT
A. That is all I know.
Q. To you, what did he tell you, was lie mad 1
A. Nothing-he didn't say anything. .
page 242} Q. Did he tell you.that Kaplan had fussed with
him for not selling the property to him T
A. No, he did not. As a ma.tier of fact, they were not in- '
terested in that property. The only time they got interested
was after I bou~ht it. There was that pieee of ground laying
tl1ere all of the time. They never even touched it, never talked
about it. The only time it got ·sweet is after I bought iU
Q. After you bought it?
.
·
A. That is right. That is when the trouble started.
Q. So the talk that Cohen had with Willett or Kaplan on
the telephone at the two .places that you mentioned was after
you had bought it Y
A. After I had bo·ught the property already.
Q. Did Cohen tum to you and ask you how much you wanted
to sell for f
·
A. Not at that time, no.
Q. What did Cohen tell Kaplan or Willett, if anything;
a bou~ the possibilities of selling the contract Y
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A. How should I know·what he told him J
Q. YOU were there, in your presence. ·
A. They didn't speak anything to him about me selling the
property.
.
·
·
Q. What did they say?
· A. I just told you. They must, evidently, must have asked
him about the property and I heard Cohen say, sorry, that the
property was sold.
Q. There was nothing else to that 7
A. That is all I heard.
page 243 ~ Q. No negotiations looking towards that¥
A. I have not heard another thing.
Q. You talked to Dr. Cafritz, about these conversations.
Did you tell him that was all there was to itT
A. How could I tell him anything else?
.
Q. Dr. Cafritz has said that the reason he would not carry
out an a.g1·eement which he made was because of the conduct
of Willett and Kaplan.
A. That I don't know anything about.
Q. What did you tell 'Dr. Cafritz about the conduct of Kaplan?
A. J told you exactly what I told Dr. ·Cafritz a couple of
minutes ago be;re.
.
Q. I know you have, but I can'fA. I don't know what took pla;ce between them. I don't.
know anything, about that.
Q. Let me read you what Dr. Cafritz says, and tell us
whether or not this is•correct, if you don't mind.
A. I think if Dr. Cafritz made a statement, he is correct.
Q. Do you remember this ls what you said-I will put your
name in, instead of '"'she". '' Do you remember what Mrs. ·
H~nsburg told you about this situation which caused you to
withdraw from the agreement you made in your brother's
office?
A~ It was the way Dr. Kaplan and Mr. Willett acted two,
or three or four hours after leaving the dining room table,
and I wouldn't expect a friend to act the way they did, and I
got peeved about it.''
What was there.. about that contractA. I don't blame him for being peeved.
Q. What was it that made him peeved Y
page 244 ~ A. "'\Vhen people know that some body else
bought a piece of property to go to wol'k and
buy it over your head, I don't think it is a nice thing to do,
do you?
·

1'70 ·
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Q..Tell us what you saw or hear·d.
CA. I fold you what I saw.
Q. You haven't.
A. I haven't seen anything. I told you exactly what happened. While I was in Mr. Cohen's office, somebody, I think
it was Kaplan, called him up and Cohen told him that he
was sorry; as far as he knows the. property is g·one, and that
is all I know about it.
Q. That is all. That is all you told Dr. Cafritz?
A. I didn't speak to Dr. Cafritz that night at all, probubly
the next morning when I called up Dr. Cafritz, and I didn't
call him up about that. ·whenever it was that I spoke to Dr.
Ca£ritz, I told him that some people are trying to buy the
property in an awful bad way. That was all that was said.
Q. Let's see. Dr. Cafritz was asked, ''What did Mrs. Gins- ·
burg say about iU'' about the way Kaplan was acting, and
the answer, '' They tried to get someone else to buy the land.
They did everything that-"
A. That is true. They went around. ·
Q. Who else did they get to buy the land 1
A. How should I know t
Q. You didn't tell Dr. Cafritz anything ab.out that¥
A. I probably told him several times that they tried right
along.
Q. You understand the import of this question
page 245 ~ and answer?
·
A. I answered your question.
Q. ''What did :Mrs. Ginsburg say about it?''
Now, what he is repeating is .what -you were ·supposed to
. have said, that '' They tried to get soip.eone else to buy the
land". Did you or did you not tell Dr. CafritzA. I just told you.
,
Q. Wait until I get the question out.
Did you tell Dr. Cafritz that"K~plan and vVillett had tried
to get someone else to buy the bmd Y
A. Why of course l did.
. Q. Did you tell him in' the conversation, telephone r.onversation that night or the next morning?
A. Tell him what?
Q. That Kaplan and Willett had tried to get someone l'lse
to puy the land.
.
A. They have been trying rig·ht along· to buy the fancl.
Q. Did you tell the doctor?
.
. A.. I just told you that I told Dr. Cafritz that they tried
to buy that land.
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Q. Who did they try to get to buy the land T
..
A. How should I know who they tried? I told you that ,I
. was in Cohen's office and they called him up and tried·to buy
that land and Cohen told them the land was sold~ ·
Q. You said that you told Dr. Cafritz that theyA. I told Dr. Cafritz just exactly what I heard in Mr.. Cohen's house.
Q. -that they tried to get som~one else to buy
page 246 } the land.
.·. ,
A. They .did.
- Q. You told Dr. Cafritz that. Now, what did you know
about them trying to get someone else to buy the land 7 Will
you tell ust
_
·
·
A. I just. told you.
Q. You haven't said. .
A. I didn't tell him anything. Yes, I did.
Q. Who did Kaplan and Willett try to get to buy the land,
so far as you knew?
A. What do you mean; who 7
Q. The name of the persons.
-A. They sent plenty of people over to Mr. Banton.
Q. You told Di:. Cafritz that they had tried to get someone else to buy the land. Who did you mean when you told
thaU
· A. Kaplan and Willett.
Q. And who did you mean by someone else t
A. Them.
Q. How!
·
·
A. You know there is a whole bunch or them. From what
I u"Qderstand, there is a Brown, a Willett, a Kaplan, there is .
a Helan, God only knows how many people. I don't know the
peOJ)le.
'Q .. Who did you meal!., when you said someone els~T
A. Kaplan and Willett.
Q. You said they tried .to get-·.
·
.l\.. Kaplan and Willett is. they, so far as I know.
Q. -somone else ; who was that someone else 7
A.. That is enough so far as I am concerned.
page 247 } Q. In other words, you told Dr. Cafritz that
Kaplan and Willett tried to get someone else to
.
buy t~e land, but actually didn't know who it was.
A. What do you mean, I didn't know?
Q. Who was iU
.i.\.• I just told you that ~t was J(aplan and ·wmett•.
Q. Who was it?
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A. There was a Mr. Brown, too.
Q. Did you know Mr. Brown Y
A. I don't know none of them.
Q.. Did yol.l see Mr. Brown trying to buy the land 7 Did ·
you know of your own knowledge that he was trying to buy
the land!
A. Why., certainly.
Q. After you got the contract 1l
A. Yes.·
·
Q. How Idid you find that out!
A. Well, thrGug·h Mr. Cohen.
Q. Mr. Cohen told· you 1
A. Yes.
Q. Did Mr. Cohen tell you that he had been sued by Banton
for damages!
.
A. Yes, I think he told me th'at he had a suit against him ..
Q. Was there any connection between that suit and your
conduct with Dr. Cafritzt
·
A. Didn't have anything to do with us.
Q. Dr. Cafritz was asked this question: "You used that
as_ a reason for not dealing with Kaplan, and you must hav(}
. g·ot some information. -A. No, absolutely not..
page 247 ~ The only reason I didn ~t was the way they acted
.
that night and the next mo ming.', speaking of
the night at Cohen's house or office.'
Tell us, what was it that Kaplan and '\Villett did other than
call up Cohen.
A. I don't know -what took place, and I don't intend to answer any questions of something that I don't know anything:.
about what took place wherever it took place. How can I tell
· yon things about it, will you please tell me Y
Q. Did you tell Dr. Cafritz that Kaplan and Willett, one
or the other, rang Cohen's office!
·
A. Yes, I told him that.
Q. Wait until I finish. -a number of times that evening
and the next morning, tryiilg th~ir da1·nedest to get possession of this piece of property Y
Q. Look, don't try to twist me up, because I am telling the
truth and nothing but the truth.
. .
Q. Repetition of that state~ent is· of no help to us.
A. _How can I be responsible for what was going on between
Dr. Cafritz and those people when I wasn't there-how should
I know. a thing like that t
Q. What was it you _told Dr. Cafritz what Cohen told you
or what you heard!
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A. I just told you.

\

Q. Why should Dr. Cafritzz have gotten angry at Kaplan,
a good friend of his y
A. I haven't the slightest idea why he is angry at Kaplan
or anyboµy else.
Q. What did you tell the doctor that made him madf
A. I told him exactly what I heard in Mr. Copage 249 ~ hen's house and office.
Q. The only thing you heard f
A. They are trying to buy the property.
Q. How did you know they were trying to buy the property? •
A. They are the ones that caused that trouble. They are
the ones that went to Banton. They are the ones that did all
that. Who else? Nobocly else.
. Q. Is that what you told Dr. Cafritzt You told him they
·
caused a lot of· trouble 1
A. Oh, of course, ever since I bought that property they
won't leave Cohen or Banton alone.·
Q. How long after this contract was signed was this telephon~ conversation that you have been talking about?
A. The very same night when I got the place, when I signed
the contract.
Q. Now, Dr. Cafritz talks to Kaplan on Sunday following
the week you bought _that, that yon signed the contract.
A. I don't know; that I don't know.
Q. You don't know!.
A. I 1·eally don't know when he spoke to him and how he
spoke to him.
Q. Exactly what you told Dr.A. Now can I tell you something I don't know? I told you
what I told Di·. Cafritz.
Q. You don't know what you told the doctor.
A. I told you.
Q. Did you tell him anything else Y
A. I told him that those people are trying to buy the property. They are doing anything to get it. But I
page 250 ~ said, ''how can they do iU They are foolish to
do those things, because we have a co11tract on
the property". Isn't that enough to make anybody mad¥
Q. Did the doctor explain to you that these were the people
.
he was selling the contract tot
A. When
called me up, that was going to sell, I cloD 't
even remember whether he said it was Kaplan or·Willett, I
couldn't tell you. I don't know. He said, he called me up

he
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one evening and said, ''Mrs. Ginsburg, will you be satisfied
to take a profit on the property?" I said, "Di:. Cafritz, I did
the buying, you do the selling. I have no objection. Whatever you think you want to do with it, go ahead and do it".
~his was all that was said. That is the way I felt. about it.
Q. Did you te~l Dr. Cafritz that these people came to you
and tried to buy the property 1
A. Somebody came to me and offered me quite a profit ·on
that property, and I told him that if-I don't. even know
who it was-I told him if they want to do any buying, they
' will have to see Dr. Cafritz about it.
Q. Was that before- or after your telephone conversation
· with Dr. Cafritzt
·
·
A. After the telephone conversation with Dr. Cafritz. That
was a couple of days after that, I believe.
Q. You would not have said anything to the doctor about
that¥
A. What do you mean¥
·Q. On the telephone.
A. Yes, I told Dr. Cafritz-listen, I call up Dr. Cafritz
quite often .. I haven't got the dates nor the l10urs
page 251 ~ marked down. But, naturally, I told the doctor
that somebody came to buy that property. Of
course I did. His wife is a partner to it. It would be imdecent for me to not report it to them.
Q. The thing I was trying to find out, and have been for
quite a while, is whether there is anything else that you told
Dr. Cafritz on the telephone than what you have already said.
Is there anything else t
. A. That is all I told the doctor, exactly what I heard.
Q. Will you stop and think a moment, because I want to
g·et on the re~ord everything that you told Dr. Cafritz in that
telepl10ne conver~taion. Just think about it and see if there
is nnything you for got.
A. There isn't anything e'lse to think about.
Q. No thing else Y
A. That is all.
(~. So you have given us the benefit of eve1-ything that you
remember, what you told Dr. Cafritzt ·
A.. I told you as truthfully as I can possibly remember. I
have no reason or motive to lie.
Q. Did you have any reaso:n not to want to sell this prop-,
crty to Willett and Kaplan?
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A. Did they have any dealings with me. ·
Q. Did they?
A. ·with me, I never saw them, the people.
Q. Did you· have any reasons why you didn't want to sell
the property to Kaplan or Willett,
A. I told Dr. Cafritz to handle it. That is all I said..
· Q. .And ·you had no re~son why they could not
page 252 ~ have bought the property from Dr. Cafritz then
so far as you were concerned f
A. Myself, I don't know. I don't know the people.
Q. What did Cohen say f 0.ohen told him, didn't he f
A. Know them? Cohen 7
Q. Didn't he know them f
A. He tried to buy the property for them after I bought
it, and I told Mr. Cohen, if he wants to buy the property, he
has to go to Dr. Cafritz. I referred him to Dr. Cafritz.
Q. What did Cohen say then to you after yon referred
him to Dr. Cafritz?
··
e;.
. A. Nothing. There wasn't· anything to say.
Q. In other words, Cohen was trying to buy the property.
A. .After I bought it.
Q. After yon bought it, he was trying to resell it for yon
to these people?
·
A. I don't know to whom he was going to sell. I haven't
the· slightest idea whether it was· the same people .or some.
body· else, but I told him if he wants to buy the property, he
will have to go up and see Dr. Cafritz.
Q. And your testimony is that at no time did Cohen ever
participate in this deal as a partne1.-T
A. No, indeed he didn't.
Q. The only deposit was actually ·put up by you. in the
form of a check?
A. .As a matter of fact, I don't think Cohen knew very
much about that land, because when I came to. his office and
told him that I wanted this land, he looked at me and be said,
""\Vhat land". He says, "What are you going to do with that
land Y'' I said, '' I want t\}at land. See if you ·
page 253} can buy it". Cohen·has not got anything to. do
with that. Only he has been a broker there, nothing· else.
Q. Did Cohen ever suggest that you, buy this land?
A. No, he didn't. I brought the land to him.
\"

Mr. Friedlander: I have no further questions.

l 76
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CROSS EXAMINATION..

By Mr .. Strasburger:

Q. When you suggested to Cohen he should look to the
owner to: see whether you could buy the land., did Cohen
recommend the deal to you in any way Y
A. No, he didn't.
·
Q. Did he say anything against it or for iU
.A.. He hasn't s~d a thing.
Q. Was he in any way interested personally in the matterf
A. No, indeed, he wasn't.. . .
Q. .And· the contract was dated March 8. Did yon have
talks with Cohen in regard to the price before March 81
· A. The price of what?
·
Q. That you were going to· pay for the property before
the contract was signed f
A~ When the first time I saw Mr. Cohen, I told Mr.. Cohen
•) that I would like to huy it for $30,000.
Q~· Was that before Mai·ch 81
A. Oh, yes..
·
Q. And then before March 8 had you agreed with Cohen
as to what you were going to pay Y
.A. Certainly. Then I said, "Well, do you tl1ink 32 will
buy it?'" He says, ''I doubt it". I says, ''How about 33?"
. ·"See if you can get it for 33." He said, "That
page 254 ~ may go''.
Q. And then as I understand it you met in the.
office of y()ur lawyer, !fr. Thomas.
A. That is right.
Q. And a contract was at that time signed by Banton.
shown to Mr. Thomas, and he approved i~.
.
A. That is right, and he signed it, as trustee for me.
Q. And did you have any motive in putting it in Thomas'
:name!

A. None whatsoever, none whatsoever..
Q. Anything in mind!
A. No, not a thing. There- wasn't anything to be on my
mind.
·
Q. When you were buying the property on March 8 for
whom were you buying it T
· A. Bought it for myself.
· Q. .Anybody interes.ted at that time f
A. I told Dr. Cafritz that if he is, if he wants to come in
as a partner with me,. I am willing. It is perfectly all rigllt,
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and if he doesn't want it, that I am buying the property re:.
gardless.
.
·
Q. That was before· the deal was signed f
A. That was before anything.
Q. What did he say about that.
A. He said that his wife had money and he wanted to invest it, and he is perfectly willing for he1· to go in with me.
And that is the way the deal was consummated.
Q. When you went down there on March the 8th and put
up a deposit, you put the deposit up for yourself and Mrs.
Cafritzf
page 255 ~ A. That is right.
Q. And then before the time fixed for. settlement, which was sixty d~ys after March 8, you went down to
Mr. Thomas' offlee- to settle.
,
.
.A. Yes.
Q. Who was·withyou when you went down to settle?
A. Mrs. Cafritz and· Dr. Cafritz.
·
Q. And yourself f ·
A. .And myself.
Q. -You went to Thomas' office.
A. And Cohen was there, too.
Q. And you put up the money Y ·
A. We left the money and paid Mr. Thomas his fee, ·the
whole thing.
Q. .And was it your understanding at that time that that
was the end of the thing i
·
A. That was the end of the thing. What's his name, well,
I think it was Frank Ball, I am not quite sure-anyway, Ban.!.
ton's lawyer, I don't know whether he was or not, I may be
wrong, saying Frank Ball, I don't know_.:_Banton and llis lawyer was coming up to execute the deed. ·
Q. And when did· you first learn that they had not executed the deed 7
.A. Wh~n I asked Mr. Cohen to go up and get the "keys, so
I could take the tenant in and .show him the space. · ·
Q. That is the :first time?
A. That is the first time I learned that they refused or ,that
he has sold it" already, something like it.
Q. After yon had put the money up and put
page 256 .~ yonr mortgage up, you thought -everything was
adjusted 1
•
·
A. Why, certainly.
Q. .And the first time you lear~ed-

\.\
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A. Why would you leave money in a place if you weren't
going to do something with that morieyY
Q. Did Thomas tell you anything al:5out what he was· doing
afterwards, any negotiations he was having?
A. At the time we were there to sign the trust, to g·ive him
the money, I <;lidn't know anything. Al I knew is that Ban·
ton was supposed to come in and sign it.
Q. After that, did he?
A. After that, just as I said, when I asked for the. keysQ. Thomas had not talked to you about it afterwards?
A. No, no, Thomas started in, talked to me after I guess
he couldn't ·g·et, they refused to sign it.
Q. When you learned that a deed had been put on recoid
was that a matter of surprise t'o yo-µ, something new Y
, A. Certainly, matter of surprise, I almost fell over. I
neve~ heard of anything like it.
Q. Up to the time that the deed was put ·on the record,
you never contemplated any trouble with the deal?
A. Why should there be trouble with "the deal, a man sells
a piece of property.
Q. I mean, you didn't kn.ow of any trouble of any kin'd Y
· A. I didn't know of any trouble until after we signed the
deed, until after we s1gn~d all of the papers.
Q. I mean, .how long after you signed the papers Y
A. Oh, maybe a week or so, or maybe· Ie·ss.
Q. vVho called your attention to the trouble, if
page 25T h there was any trouble 1
.
A. Just like I said, when I told M1~. Cohen to
go up to Thomas' office and try to get the'keys, that is when
the whole trouble started.
Q. How long· afterwards was it that the deed w·as put on
record, so far as you know?
A. I believe the following day..
Mr. Strasburger: That is all .

.

RE-DIRECT EXAMINATION.
Bv Mr. Friedlander: ·
"'Q. I just want to ask you two q~estions, if I may.· I want
to ask you before you· signed the contract, did you talk to a
man named Ashton Jones?
A. No. I know l\Ir. Ashton Jones, but I have not spoke
.
to him.
Q. Never talked to him about this matter Y

)
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A. About this property, no, sir.
·· ·
Q. Did you consult him about whether or not the price that
Cohen was asking for the property was a-fair price?
A. No, sir.
Q. You deny that!
A. No, sir. No, sir. I have never at any time that I have.
seen Mr. Jones have I ever mentioned to him this piece. of
property, never.
Mr. Friedlander~ That is all.
Teste: This 14th day of March, 1947.
WALTER T. McCARTHY, Judg·e.
pages 258.:261-B }

Photostats of .exhibits. See MS.

page 262 ~ FINAL DECREE ENTERED FEBRUARY
18TH, 1947.
This cause came on the 5th day of December, 1946, to be
heard on the bill of compaint and the answer of the defendant, Business Properties, Inc., upon the stipuation between
counsel filed herein and made a part of the record, making
Alice Ginsburg and Mildred Cafritz parties complainant instead of parties defendant, upon testimony on behalf of the
complainants and said defendant, entering depositions taken
.of the parties and witnesses and upon the exhibits admitted
in evidence, upon argument of counsel, and upon briefs submitted by counsel for the complainants and said defendant;
and
The Court having indicated that a decree should be entered
for the complainants, the defendant, Business Properties, Inc.,
by counsel, filed a petition for rehearing on the 25th day of
January, 1947;
,
Whereupon, said cause was reargued by counsel on the
4th day of February, 1947; and
·
Upon mature consideration whereof the petition for rehearing is denied and it appearing to the Court that on March 8,
1946, Claude 0. Thomas, acting as· agent for Alice Ginsburg
and.Mildred Cafritz, entered into a written contract with John
W. Banton to purchase and acqmre from him that certain
parcel o~ land described as follows:

\

.
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'' All of Lots 78, 79 and 80 of Lyon's Addition to Clarendon, being the property on the southeast corner of Fairfax
Drive and Garfield Sti·eet, Arlington, Virginia, and having a
frontage on N oi·th Garfield Street of approximately 99.21
feet and a frontage on North Fairfax Drive oi
page 263 ~ app1·oximately 88 feet, and containing in all approximately 7,837 sq. ft., together with all improvements. ~ereon.',
that the complainants duly tendered themselves ready, ab1e
and willing to perform the terms of said contract on their
part to be performed; that the defendant, Business Properties, Inc., a Virginia Corporation, its ag·ents and officers, with
full kuawJedg·e of the aforesaid contract, caused tl1e · said
John W. Banton to convey the parcel of land aforesaid to
Business Properties, Inc., in violation of the rig·hts of complainants, and the Court being of opinion that the complain..;.
ants are entitled to specific performance of the said written
contract of March 8, 1946, as against the defendant, Business
Properties, Inc., it is, therefore, by the Court this 18 day ·of
February, 1947, ORDERED; ADJUDGED and DECREED
as f9llows:

1.. That J a-ines H. Simmonds, who is hereby appointed Special Commissioner for the purpose, shall make, exem1te and
deliver a deed, properly acknowledged for record, to Alice
Ginsburg and Mildred Cafritz, as tenants in common, granting and conveying unto said Alice Ginsburg and Mildred
Cafritz fee simple title to the above-mentioned parcel of hu,d,
more particularly described as follows :
"All of lots 78, 79 and 80 of the Subdivision known as
LYON'S ADDITION TO CLARENDON, as the same appears duly dedicated, platted and recorded in Deed Book l10,.
pag-e 28, of the land records of Arlingion County, Virginia; .
nnd being the same property conveyed to Business Properties, Inc., froni John W. Banton by deed dated May 14, 1946,
and recorded in Deed Book 714, at page 404, of the said fand
·
records;
.
pag-e 264 ~ '' Subjeet, however, to the restrictions ccmtained in the deed recorded in Deed Book 110,
page 331, of the said land reeoi'ds.''
2. That upon the execution and delivery of tbe said deed
of conveyanc~ to Alice Gin~burg and Mild1·ed Cafritz,. the
complainants, Alice Ginsburg and Mildred Cafritz, shall pay

· Business Pmpertires, Ine.,

v.. C.. O.. Thomas,

'rir.,

et als.
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to Busin_ess Properties, Inc.., tbe Sffll'tl -of T~n Tbo:usa»d Dollars ($10,000) in cash, .and sh~ll Cltu.se to be d~liyered to said
,def,e,nda:nt, Business Propert~s, Inc., a promissQry note
sig·ned by Claude 0. Thomas, 'frus~, for the sum of Twentythree Thousand Doll~rs ($23,00.~.00), with interest at 4%%
from th.e date of deh.wery of said deed, and payable iu in:st.allments .of not less than Five Tho:usa:nd Dollars ($5:000.00}
JJer y_ear, repres..eJ1ting· .the deferred purchase price, to be se,..
·cured by a first deed of trust executed by Alice Ginshtfrg aud
'Mildred Cafri tz.
.
3. Taxes, insurance a.nd rents shall be adjust~d to date of
transfj3r ..
4. · The promiss.ory note. for th..e · defer(red purchase morn~y,
.clescrihed in p.ar.agraph 2 heneo.f, shaU be unconditionally P-n.dorsed, jointly and seve:r:ally, by the eomplainants, :-L\..lice
Ginsburg and Mildred Cafritz, with demand, notice and lJrotest w.aiwe.d.
.
5. Th~ complainants, C.. 0. Thomas, Trustee, Alice Ginsburg- and Mildred Caf~itz, are hereby granted judgment
.against the def endaut, Business Properties, Inc., for the co~ts
..of this suit (to be taxed by the Clerk), and th~ complahJants_
shall have .,execution therefor as at law.

The said deif.endant, Basine$S Pil.~.opetties, Inc., having indicated its intiention. to apply to the Slllpreme
:page· 265} Court· of .Appeals 0£ Virginia for an appeal and
supeirsedeas-to tl(e for~going decree, it .is her~by
FURTHER DECREED that the execution of the foregoing
decree be hereby suspended for a perfod of sixty (60) days
:to permit th_e said clefe.nd.ant to present a petition to the Supreme C.<i>urt of .Appeals of Virgi~ia for an appeal and supersedeas, and thereafter until the petition is acted upon by the
Supreme Court of App~als, if ·sueh p.etition is filed within
the specified tim.e, p_r.ovided, ho~yer, that this suspension
:shall not be effective unless the said defendant, within fifteen
il5) days fr<>:m the entry of this decr.ee, shall .~nter into a bond
in the sum. of Two ·'ThonS;a:nd Dollars ($2,000~00), with surety
.approved by the Clerk of this (k)urt and co.:ilditioned according to law.
·
This decree is final as to _all matters in controversy, hut
the Court reserves jurisdiction in this c.aus.e f9r. the purpose
,of enforcing this deere~ and f.or tb_-e pas·sing of any further
.dec.ree ~r o.rder that .may l;>e ~cessary in the premi~s.
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The Clerk will index this decree among ·the land records
-of Arlington County, Virginia, in t~e names of John W. Banton,. Business Properties, Inc., Claude O. Thomas, Trustee,
Alice Ginsburg, and Mildred Cafritz.
WALTER T. McCARTHY, Judge.
Seen:

•

MARK P. FRIEDLANDER,
Attorney for· defendant,
Business Properties.
JAMES H. SIMMONDS,
Atty. for Complainants.
page 266

~

NOTICE FILED MARCH 4, 1947.

To the Clerk of the Circuit Court of Arlington ·county, Yir-.
ginia:
·
Defendant, Business Properties, Inc., by and through its
counsel, Mark P. Friedlander, does r.espectfully request said
Clerk to prepare a transcript of the record in the abo-ye entitled cause so as to. enable the Court to whom a petition for
writ of error is to be presente'd to properly decide on such ·
, petition, and if the petition be granted, to properly decide
the questions that may arise before it. You will please include in the transcript of record:
l. The original summons addressed to John W. Banton,
with the return of the Sheriff, showing that John W. Banton
was not to be found.
2. The complaint filed herein on behalf of the Complainan ts, and the answer of Business Properties, Inc.
3. The stipulation filed herein, as amended.
4. The stenographic record of proceedings and evidence
.a8 certified to by the. trial Court.
5. The ph9tostat of Complainants' Exhibits Nos. {l ), (2)
· and (3), and the Defendant's Exhibit No. (1) and Comp_lainants' Exhibit No. 4 all duly authenticated by the Judge.
6. The final decree, dated February 18, 1947, including the
~uspension of the said decree and the provision for suspenHion bond.
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7. Notice of application for certificate of transcript and
this notice.
MARK P. FRIEDLANDER,
Attorney for Business
Properties, Inc., Def
~~dant.
'
., :· .

{In margin:)
0. K.

J.A.~IES H. SIMMONDS, p. q.
0. K.

JAMES H. SIMMONDS, p. q.
page 267 } To: James R. Sim~onds, Esq.
Court House Square
Arlington, Virginia
Attorneys for Complainants.
PLEAS TAKE NOTICE _That on the 7th day of Marc~
1947, counsel for Business Properties, Inc., will request the

Clerk of the Court to prepare the transcript of record in the
Cause, and you are notified· in accordance with the provisions
of Section 6339 of the Code of Laws of the State of Virginia;
:and you are further notified that counsel will request the
Clerk to certify to the fact that this notice has been given to
you; and the Clerk shall ·be further requested to make such
certificates as are by law required in order to properly prepare the record of appeal, and if there is any portion of th~
record that you desire included in the transcript, you will
please indicate to the Clerk such portions to be add~d.
MARK P.·FRIEDLANDER
Service of copy of the foregoing is hereby acknowledged on
the 4 day of March, 1947.
JAMES H. SilfMONDS
pag·e 268}

NOTICE.

To: Mark P. Friedlander,
Counsel for Defendant, Business Properties, Inc.,
Hill Building,
839 17th Street, N. W.,
Washington, D. C.
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PLEASE TAKE NOTJCE, ,thart the attached Complain...
ants' Certificate No. 1 and Complainants' Certificate No. 2
will be presented .to .the Honorable Walter T. McCarthy,
Judge of the Circuit Qourt of A1.·lington County, Virginia, in
the Courtroom ·thereof; on the 7th day o1 March, 1947, at
10 :00 o'clock A. M., or as soon thereafter as counsel may he
heard.
·
JAMES H. SIMMONDS,
Counsel for Complainants

Timely Sei'vice of a copy. of the· foregoing is hereby ac ..
knowledged this 7th day of Ma:r:ch, 1947.

MARK P. FRIEDLANDER
Counsel for Defendant,
Business Properties, Inc,
page 269}

NOTICE.

To: Ma1·k P. Friedlander,
Counsel :for Defendant, Business Prope:rties., Inc.,
Hi~l Building_,

83917th StTeet, N. W#OJ
Washington., D. C.
PLEASE TAKE NOTICE that the foregoing and attael1ed
notice to the Clerk for inclusion in the record of additio,nal
items. will be present-ad to the Ci,erk of the Circuit Court -0f
Arlington County, ViTginia, on the 7th day of March, 1947.

JJA]\)fES H. SIMMONDS;
Counsel for •Oompfainants
Timely ·service of a copy ,of the foregoing· is hereby ae..
knowledged this 7th d~y of March, 1947.

MARK P. FRIEDLANDER
Counsel for Defendant,
Business Properfies, Inc..

,.
page 2·70}

To the Clerk of the Circuit Court of Arlington County,
Arlington County Couirt HO'tlse,

·

Arlington, Virginia.
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The complainants, by and through their counsel, James· H.
Simmonds, respectfully request that the Clerk, in preparing
a transcript of record in the above-entitled cause, heretofore
requested by counsel for the defendant, Business Properties,
Inc., include the following:
1. Complainants' Certificate No. 1;
2. Complainants' Certificate No. 2;
3. Notice of the presentation of said Certificates;
4. This notice & application.
·

JAMES H. SIMMONDS
Counsel for Complainants
page 271 } In the Circuit Court of Arlington County, Virginia.
Claude 0. Thomas, Trustee, et al., Complainants,
v. .

John W. Banton and Business Properties, Inc., Defendants.
IN CHANCERY NO. 2897.
_COMPLAINANTS' CERTIFICATE NO. 1.
BE IT REMEMBERED that on the opening day of the
October., 1947, Term, to-wit, on October 21, 1946, this cause
was set for trial, ore temt,S, on the 26th day of November,
1946; that on the 15th day of November, 1946, pursuant to
prior written notice to opposing counsel, the complainant,
Claude O. Thomas, Trustee, by counsely, moved the Court to.
continue the trial until Rervice could be effected on John W.
Banton, named as a defendant in the bill of complaint; that
counsel for the defendant, Business Properties, Inc., opposed
said motion on the ground that said John W. Banton was not
a necessary· party; that the Court.1 after considering arguments of counsel, overruled said motion for such continuance,
to which action of the Court in overruling said motion and
requiring the complainant to go to trial before service was
effected on John W. Banton, the complainant1 by counsel, excepted, and here now prays that this, bis Certificate of Exception thereon, be signed, sealed and saved to him and made ·a
part of the record in this cause, which is accordingly done,
and for identificatio:r;i is marked "'Complainants' Cei·tificate
of Exception No. 1.''
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Teste, this 13th day of March, 1947", after notfoe -to opposing counsel and within 60 days after entry of the final decree
her~in.
·
WALTER T. McCARTHY~
Judge Circuit Court of Arlington County
Virginia.
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In the Circuit Court of Arlington County, Vir.

ginia.

' et al., Complainants,
Claude 0. Thomas, Trustee,
v.

.

John W. Banton and Business Properties, Inc., Defendants.
IN CHANCERY NO. 2897.
COMPLAINANTS' CERTIFICATE NO. 2.
BE IT REMEMBERED that during the trial of .this cause,
there was admitted into evidence as an exhibit on behalf of
the complainants a deed dated May 14, 1946, and recorded
among the land records of Arlington County, Virginia, in
Deed Book 714, at page 404, by ~nd between John W. Banton,
unmarried, party of the first part, and Business Properties,.
Incorporated, party of the second part, conveying Lots 780 79
and 80 of Lyon's Addition to Clarendon; that by agreement
of counsel, the Clerk of the Court was instructed to make a
certified copy of said deed and file the same with the papers
in this cause, which was duly done on December 6, 1946; that
the certified copy of said deed is hereby identified as Complainants' Exhibit No. 4, an,d made a part of the record in
this cause.
Teste, this 13th day of March, 1947, after notice to opposing· counsel and within 60 days after the entry of the final decree herein.
WALTER T. McCARTHY0
Judge Circuit Court of Arlington County
·
Virginia.
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I, H. Bruce Green., Clerk of the Circuit Court
of Arlington County, Virginia, the same being a
Court of record,. do hereby certify that the foregoing copies
are true copies of the originals· on file and of record in my
office., in the case of Claude 0. Thomas, Trustee, et al., Co~plainants, v. John W. Banton and Business Properties, Inc.,
Defendants, that they constitute the transcript of record in
accordance with the notice of Mark]?. Friedlander, Attorney
for Defendants and accepted by James H. Simmonds, Attorney for Complainants and the notice of James H. ·Simmonds, Attorney for the Complainant and accepted by Mark
P. Friedlander, Attorney for the Defendant.
Given under my hand this 22nd day of March, 1947.

H. BRUCE GREEN,
Clerk, Arlington County, Virginia.
A C~py-Teste :

M. B. WA.TTS, C. C.
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