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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 3658

EFFIE MAYS FEIN, ADMINISTRATRIX OF ALL AND
SINGULAR THE GOODS AND CHATTELS OF THE
ESTATE OF ELBERT HARRY MAYS, DECEASED
Plaintiff in Error,
versus

C. R. WADE, Defendant in Error.

PETITION FOR WRIT OF ERROR AND SUPERSEDEAS

To the Honorable Justices of the Supreme Court of Appeals of
Virginia:

Your petitioner, Effie Mays Fein, administratrix of all and
singular the goods and chattels of the estate of Elbert Harry
Mays, deceased, respectfully represents that she is aggrieved
2* by a final *judgment, entered by the Circuit Court of Roanoke County, Virginia, on the 26th day of April, 1949, in
a proceeding by notice of motion for judgment, wherein she was
the plaintiff and C.R. Wade was the defendant.
A duly certified copy of the transcript of the record in said
action is herewith presented.
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HISTORY OF LITIGATION.

This action was instituted to recover damages for the death
of Elbert Harry Mays. The jury returned a verdict for the defendant, and the plaintiff moved the Court to set aside the
verdict, but the Trial Court overruled her motion, and entered
final judgment for the defendant, to which action of the Court
the plaintiff duly excepted.
STATEMENT OF FACTS.
This is an action at law by the plaintiff, administratrix, to recover damages for the wrongful death of her father, Elbert
Harry Mays. On the night of October 9th, 1948, at approximately 9:30 P. M., Mays was struck by an automobile owned
and operated by t.be defendant, Wade, was seriously injured
and died the following morning, October 10th, in the Lewis-Gale
Hospital, Roanoke, Virginia. He had multiple injuries, and the
immediate cause of his death was an extensive brain injury..
He sustained a ccmpound fracture of the right thigh, multiple
3 * cuts and *abrasions about the right side of his face, and his
right ear was torn ccmpletely off (R., pp. 2 and 3). Mays
was eighty-four years old, in excellent health and an extremely
active man (R., p. 4).
The accident occurred on U. S. Route #460, approximately
one-fourth of a mile east of the corporate limits of the City of
Roanoke, Virginia, on the north side of said highway. It occurred in a built-up community, and at a point frequently and
customarily used by pedestrians, and where the driver of a motor
vehicle should have anticipated the presence of pedestrians.
The defendant, y;..rade, was well acquainted with the highway,
a.nd the use thereof by pedestrians (R., p. 101).
The highway runs practically east and west at and near the
pojnt where the accident occurred. The hard surface of the
road is thirty feet in width, divided into three traffic lanes, with
shoulders on each side approximately three to four feet in width
(R., p. 33), Deputy Sheriff Althizer. Deputy Sheriff Duffy
(R., p. 38). There is a slight curve in the highway, bearing to
the left, when one is traveling in a westerly direction. The defendant, Wade, was traveling in a westerly direction. The slight
curve did not interfere with his vision of Mays, as will be clearly
demonstrated by an examination of the plaintiff's Exhibit 3
and plaintiff's Exhibit 6, found on page 132 of the Record. Such
exhibits are photographs of the scene of the accident
4* Plaintiff's Exhibit. 3 (photo 1) *is taken just west of the
point of the accident looking in an easterly direction, while
plaintiff's Exhibit 6 (photograph =#4) was taken approx.ima.tely
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350 to 400 feet east of the point of the accident, and is looking
in a westerly direction.
Plaintiff's decedent, Elbert Harry Mays, was walking in an
easterly direction on the extreme edge of the hard surface when
he was struck by the defendant's west-bound automobile. In
other words, Mays was facing traffic and was walking exactly
where the law required pedestrians to walk.
The facts are not in dispute. The defendant did not see Mays
until he was within eight or ten feet of him; although, there was
nothing to prevent the defendant ·from seeing him. The only
excuse offered by the defendant for not seeing Mays was that he
claimed to have been blinded by the lights of an east-bound
automobile that was driven in its proper or southern lane of the
highway.
The defendant struck Mays, mangled his body as hereinbefore
pointed out, and Mays was thrown into the ditch on the north
side of the highway. We quote from the testimony of F. R.
Cary (R., p. 49):
·
"Q. The man that you picked.up was Mr. Mays, wasn't it?
A. Yes, sir.
Q. And you say his head was in the ditch on the north side
of the road, right side as you come to Roanoke and his feet were
on the shoulder?
A. Yes, sir.
5*
*Q. And that you pick~d his head up out of the ditch and
Mr. Willard picked his feet up?
A. Yes, I think Mr. Willard is the one picked his feet up;
anyway, someone got his feet and we put him in the back of the
car and took him on to the hospital."

Mrs. Bailey lived in the white cottage shown in plaintiff's
· Exhibit 4 (photograph 2) (R., p. 132). She was in her home with
the doors and windows closed, and her attention was attracted
to the accident by the screaming of the brakes on the defendant's
ca.r (R., pp. 41 and 42).
As above stated, the paved portion of the highway was thirty
feet in width, divided into three traffic lanes. The night was
clear, the pavement was dry, no fog, rain, snow, mist or dust to
obscure the defendant's vision (R., pp. 102 and 103).
There were no eye-:-witnesses to the accident other than the
defendant. After the accident, and at the hospital, Wade stated
in the presence of witnesses, "Mays was walking on the edge of
the hard surface facing traffic, and that he did not see Mays until
he was right on him." See testimony of Deputy Sheriff Althizer
(R., pp. 30 and 31) and Effie Fein (R., pp. 14 and 15).
The defendant, Wade, on the witness stand admitted that Mays
was walking, facing traffic on the edge of the hard surface, and
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that he did not see Mays until he was eight or ten feet from
6* him (R., pp. 80 and *81). He admitted striking Mays with
his right front fender. The only movement the defendant,
Wade, saw Mays make was "reaching for his hat" (R., p. 96).
The evidence is undisputed that the defendant, Wade, had at
least twenty-eight feet of paved highway to have driven his car
and avoided_ striking Mays.
It is hard to understand the verdict -of the jury for the defendant. On:his own testimony the defendant was liable He
struck a peaestrian who was complying with the law in every respect, walking where the law required him to walk,. and the only
excuse offered by the defendant for his failure to see and a void
striking the pedestrian was that he was blinded by the lights of
an east-bound vehicle.
It was the contention of the defendant, and his counsel,
throughout the trial that Mays had no right to walk on the hard
surface, but that he was required to walk on the shoulder of the
road. (See the testimony of Wade, R., pp. 101 and 102.)
The verdict of the jury can be accounted for by reason of
erroneous instructions given by the Trial Court. The instructions are wrong, and the verdict is plainly wrong.
ASSIGNMENTS OF ERROR.

I.
7*

The Court erred in refusing instructions Z, *3 and 4 offered by the plaintiff (R., pp. 118 to 120, inclusive) and in
giving instruction D (R., p. 123) and instruction F (R., p. 123).

IL
The Court erred in failing and refusing to set aside the verdict
of the jury and award the plaintiff a new trial for the reasons
assigned on· pages 133 to 134, inclusive,, of the Record.
ARGUMENT.
The Court erred in submitting any question of contributory
negligence of Mays to the jury. There is absolutely no proof
in the Record that Mays was guilty of any contributory negligence. The evidence is not in dispute, and the testimony of
the defendant, Wade, established that Mays was walking on the
edge of the hard surface, facing traffic, exactly where the law required him to walk.
Mays was not required to walk on the shoulder of the highway.
He was lawfully walking on the highway, and was complying
with the law in every respect. See Code~ Section 2154 (126, F)
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He was complying with the law as laid down in the recent
8* case of Stuart v. Coates, 186 Va. 227, 42 S. E. (2d) 311, *and
in Catron v. Birchfield, 159 Va. 60, 165 S. E. 499.
For the convenience of the Court, we quote from the opinion
of Stuart v. Coates, supra.:
"The defendant also says that the Court erred in the subject
matter and in the method and time of giving to the jury an oral
instruction telling them that where, as in this case, the hard surface of the highway was 20 feet wide, a pedestrian complies with
the law by walking on the extreme edge of the hard surface.
The Court had previously in written instruction II, offered
by the defendant, told the jury that the law required one walking
on the highway to keep as near as reasonably possible to the extreme left side or edge of the highway, and that' the plaintiti
was guilty of negligence if she had not done so.
Section 2154 (126) (F) of the Code, 1942 (Michie), provides:
'Pedestrians shall not use the highways, other than the sidewalks thereof, for travel, except when obliged to do so by the
absence of sidewalk, reasonable, suitable and passable for their
own use, in which case they shall keep as near as reasonable
possible to the extreme left side or edge of. same.'
(8) Defendant's argument is that this language forbids the
pedestrian to walk on the edge of the hard surface, and required
him to walk on the edge of 'the natural boundary of the highway or the usable portion of such highway as generally accepted
by the p1:1blic.' We do not agree with this view. This Court
has heretofore so indicated.
In Catron v. Birchfield, 159 Va. 60, 165 S. E. 499, the hard surface was about 18 feet wide with gravel shoulders on each side
about two feet wide. It was testified that Catron was walking
'on the north side of the road, near the edge of the hard surface;'
and it was held that if that was true, he was lawfully walking on
the highway, 'as near as reasonably possible to the extreme left
side or edge of same.' ''
9*

*Inasmuch as it was established by all of the evidence,
including the testimony of the defendant, Wade (the only
eye-witness), that Mays was lawfully walking on the edge of the
hard surface and was complying with the law, is there any evidence to warrant the Trial Court in submitting an issue of contributory negligence to the jury?
It will be remembered that the defendant did not see Mays
until "he was right on him" or eight or ten feet from him. At
that time Mays was lawfully walking, complying with the law
on the extreme edge of the hard surface. Contributory negligence is an affirmative defense. The burden of proving contributory negligence is upon the defendant unless it is shown by
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the testimony of the plaintiff. In the case at bar, it was certainly not shown by the testimony of the plaintiff, then of
necessity before the Court would be warranted in submitting
the issue to a jury the defendant would have to affirmatively.
prove contributory negligence on the part of Mays. Now, what is
the only thing the defendant saw Mays do? Or the only movement Mays made? The answer is found in the defendant's
testimony, "reaching for his hat" (R., p. 96).
In the absence of proof of contributory negligence, the issue
should not be submitted to the jury. The evidence in this case
clearly established beyond question that Mays was lawfully
walking on .the highway, and was complying with the law. A
jury should not be permitted to go into the realm of specula10* tion or *conjecture and imagine that Mays was guilty of
some act that contributed to his injury. The Trial Court
should have clearly and unequivocably instructed the jury that
the evidence did not establish any contributory negligence on
the pa.rt of Mays.
In Williams v. Greene, 181 Va. 707, 26 S. E. (2d) 89, our
Court said:
"As Judge Keith said in Norfolk Southern Railroad Co. v.
Norfolk Truckers' Exchange, Inc., 118 Va. 650, 655, 656, 88 S. E.
318, 320, when there is no evidence of negligence 'it is everyday
practice so to state to the jury.' "

It is accordingly true that when there is no evidence of contributory negligence, the Court should clearly al}d unequivocally
so instruct the jury.
See West v. L. Bromm Baking Company, 166 Va. 530, 186
S. E. 291; Bell v. Kenney, 181 Va. 24, 23 S. E. (2d) 781; Yellow
Cab Company v. Eden, 178 Va. 325, 16 S. E. (2d) 625; Price v.
Burton, 155 Va. 229, 154 S. E. 499; Catron v. Birchfield, 159 Va.
60, 165 S. E. 499; Hague v. Valentine, 182 Va. 256, 28 S. E. (2d)
720; Williamson v. Wellman, 156 Va. 417, 158 S. E. 777.
It will be remembered that Mays was killed. There is no
proof in the Record that he did anything other than comply
with the law in walking on the highway. Therefore, it is presumed that he exercised due and proper care of his own protection. Such is the law as laid down by this Honorable
11 * Court in Armstrong v. Rose, *170 Va. 190, 196 S. E. 613:
"Until the contrary is proven there is a presumption that the
deceased acted from the instinct of self-preservation and exercised due and proper care for the protection of his person and the
preservation of his life. This presumption prevails where the
plaintiff is incapable of testifying, and there are no eye-witnesses.
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It is a presumption of law, and only obtains in the absence of
evidence. When evidence comes in, the presumption goes out.
The burden is upon the defendants to overcome the presumption
by evidence."
· What was said in Catron v. Birchfield, supra., is particularly
applicable in this case:
"For the purpose of deternrining whether the Trial Court
committed error in striking the evidence, it will not be necessary
to recite the other evidence which was introduced. The defendant denied all negligence and asserted that the deceased met
his death through his own contributory negligence. Counsel for
the defendant has strenuously argued these two propositions in
order to sustain the judgment of the Trial Court. But upon
the present appeal it is only necessary to determine whether the
evidence of the plaintiff, which we have review~d, would have
been sufficient to have sustained a verdict in her favor. Catron;
according to Hairston's testimony, was lawfully walking upon the
highway. He was walking as 'near as reasonably possible to the
extreme left side or edge of same' (Code, p. 2145 (73), subd. H.)
If Hairston's testimony be true (and that is for the jury), it
would be sufficient to sustain a finding that Catron was not
guilty of contributory negligence. The testimony, if believed,
would support a finding that the windshield of the Birchfield
oar wa.s not sufficiently clean, so that a clear vision ahead could
be had by the driver; that, if Hairston could have seen Catron
by the lights of the Birchfield car, then the driver of that car
should have seen him; and that the failure on the part of the driver
of the Birchfield car to see Catron and to keep a proper lookout was the proximate cause of his death. A verdict for·
12* the plaintiff, based on such finding, *from the testimony
referred to, would be sufficiently supported and could not
be set aside on the ground that it was without evidence to support it."
·
The Court should have given for the plaintiff instructions
2, 3 and 4 for the reasons assigned on pages 118, 119, 120 and 121
of the Record. For the convenience of the Court, we set forth
the exceptions interposed by the plaintiff:
"By Mr. Messick~ Plaintiff's counsel excepts to the refusal
of the Court to give instruction #2 upon the ground that there
is absolutely no evidence in this case that·the plaintiff was guilty
-0£ any negligence at all that contributed to his injury and death.
It is understood that this objection goes to all or any instructions
that directly or indirectly embody the principle of contributory
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negligence,. and .the plaintiff does not waive thls objection by
offering instructions which do incorporate it/'
Likew~e; the Court .should have refused defendant's instruction D for the reason assigned on pages 122 and !23 of the Record
and instruction F for the reasons assigned on pages 123 and 124
of the Record.
Even if the Court should be of the opinion that. there is a:.
scintilla of evidence to submit to the jury an issue of contnbutory
negligence,. the giving of instruction D at the instance of the defendant was clearly erroneous. and constitutes reversible error
The instruction is a finding instruction directing a verdict for
the defendant and ignores the doctrine of last. dear chance'..
The instruction told the jW'y that "there could be no recovery
if Mays was guilty of negligence which contributed
I3* *as a proximate cause to the accident. The Court in.
structed the jury on the doctrine of last clear chance,. and
the instruction was. improper a:11d erroneous because it failed to
take into consideration such doctrine. In the recent decision
of this Honorable Court,. in the case of Herbert v. Stephenson
184 Va. 457, 35 8. E. (2d) 753. A finding instruction ignoring
the docttine of last clear chance constitutes reversible error. We
quote from the opµiion as follows.:
"Instruction No. C is objected to by the plaintiff,. some of
which objections are well taken. It is a finding instruction and
leaves out of view an.y reference to the last clear chance doctrine:~
This evil might have been obviated if the jury had been told that
under the detailed incidents the plaintiff was guilty of contributory negligence rather than ending with the following:'* *" * *
and there can be no recovery in this. action.' ''
In H eTbert v. Stephenson,. mt.pra,. our Court. had this to say:
"Conceding the continuing negligence of the plaintiff in walking on the wrong side of the roadway, still he can recover, if the
defendant had the last clear chance to avert. the injury and.
failed to avail himself of it.'"
It will be remembered that in the instant case Mays was. walking on the proper side of the road, facing traffic. We feel that the
issue of contributory negligence should not have been submitted
to the jury inasmuch as there was not any evidence toe.stablish.
any contributory negligence on the part of Mays. However,.
since the T:r;ial Court disagreed with our contentions, and
14 * submitted the *issue of contributory negligence, and further held that the doctrine of last clear chance was applicable, a finding instruction for the defendant ignoring the doc'""
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trinc of last clear chance was most. prejudicial and reversible
error under the decision of this Court in Herbert v. Stephenson,
supra ..
In Marks v. Ore, 187 Va. 146, this Honorable Court held:
"We have repeatedly held in this jurisdiction that a finding
instruction is erroneous, which ignores the defense of contributory
negligence, if there be evidence of such negligence, and that the
error cannot be cured by other instructions properly dealing
with that defense." Virginia, Etc., R. Co. v. Skinner, 117 Va.
851, 86 S. E. 131; Thomas v. Snow, 162 Va. 654, 174 S. E. 837;
West v. L. Bromm Baking Co., 166 Va. 530, 186 S. E. 291; and
Outlaw v. Pearce, 176 Va. 458, 11 S. E. (2d) 600.

If it is error to grant a finding instruction which ignores the
defense of contributory negligence, it is likewise error for the Trial
Court .to grant at the instance of a defendant a finding instruction which ignores the doctrine of last clear chance. We respectfully submit that this case should be reversed and a new
trial awarded with the direction not to submit any issue of contributory negligence. In any event the case should be reversed
for the error committed in granting at the instance of the defendant a finding instruction, which ignored the doctrine of last
clear chance. We most earnestly submit, however, that any
negligent act or contributory negligence on the part of Mays
was not established by any evidence in this case.

15*

*ASSIGNMENT OF ERROR NO. 2.

•

The verdict is plainly wrong. In truth and in fact, only one
issue should have been submitted to the jury, that is, the issue of
the amount of damages to be awarded. The defendant on his
own testimony was negligent as a matter of law. There might
be some excuse for the driver of an automobile not seeing a
pedestrian lawfully walking on the highway on a narrow road or
on a dark foggy, rrtlsty night, or during a rain or snow storm.
However, there can be no excuse for the driver of an automobile
running down a pedestrian lawfully walking 01· using the highway
on a wide, three-lane road when the weather conditions are good.
In the instant case, Wade should have seen Mays when he wa.s
300 or more feet away. He had approximately twenty-eight
feet of paved road to turn to the left and avoid striking him.
Yet, he failed to see, and failed to turn. It wa.s his bounden
legal duty to have seen, and by the slightest turn of his automobi]e avoided striking a pedestrian in lawful use of the hjghway
The only excuse that the defendant, Wade, had to offer was that
he was blinded for approximately one second by the lights of an
approaching vehicle. If Wade is to escape the consequences

10

Supreme Court of Appeals of Virginia

of his wrongful and negligent, conduct., then all any driver has· to
do to escape liability for the killing of a pedestrian, lawfully
using the highway, is to claim that he was blinded by the
16* lights of an approaching vehicle. *If in truth and in fact
he was blinded, then it was his duty to so control his automobile that he could have avoided striking and killing Mays
Such is the law of this State as laid down in Herbert v. Stephenson,
$Upra, and Stuart v. Coates, supra; Gregory v. Daniels and Others
173 Va. 442, 4 S. E. (2d) 786; Cat.ron v. Birchfield, supr~; Bennett
v. Spencer, 167 Va. 268, 189 S. E. 169.
PRAYER.

In consideration whereof, your petitioner prays that she may
be awarded a writ of error and supersedeas to the judgment
entered by the Circuit Court of Roanoke County, Virginia, on
the 26th day of April, 1949, and that for the errors herein assigned
the said judgment may be reviewed and reversed by this Honorable Court, and a new trial awa.rded. In fact, your petitioner
prays that said judgment should ·be reversed and a new trial
awarded on one issue, to-wit: the amount of damages plaintiff
is entitled by reason of the wrongful death of her father.
Petitioner respectfully requests that her counsel may be
allowed an opportunity to state orally why a writ of error and
supersedeas should be granted.
Petitioner respectfully represents and herewith advises counsel
for the defendant tha.t this petition and the Transcript of the
Record will be filed with the Honorable Herbert B. Gregory,
.one of the Justices of the Supreme Court of Appeals of Vir17* ginia, at his office *in the Municipal Building in the City
of Roanoke, Virginia, on August 23, 1949.
Petitioner avers that copies of this petition were on the 23rd
day of August, 1949, mailed to Fred B. Gentry, Counsel of record
for the defendant, before the original Petition and Record were
filed with the Honorable Herbert B. Gregory, as aforesaid.
Petitioner adopts this Petition as her opening brief, and in
the event of a writ of error and supersedeas is awarded, she requests that this Petition be printed with the Record in lieu of
an opening Brief in her behalf.
And your petitioner will ever pray, etc
Respectfully sublilltted,
EFFIE MAYS FEIN, Administratrix of All
and Singular the Goods and Chattels of
the Estate of Elbert Harry Mays, Deceased,
By: S. R. PRICE, Counsel.
By: T. W. MESSICK, Counsel.
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S. R. PRICE, Attorney
Municipal Building
Roanoke, Virginia

T. W. MESSICK, Attorney
Box 498
Roanoke, Virginia
Counsel for Petitioner
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*We, S. R. Price and T. W. Messick, Attorneys at Law,
practicing in the Supreme Court of Appeals of Virginia, do
certify that in our opinion there is error in the. judgment herein
complained of, and that for said error, the said judgment should
be refused and reversed by the Supreme Court of Appeals of
Virginia.
Given under our hands, this 23d day of August, 1949.
S. R. PRICE,

T. W. MESSICK.
Filed Aug. 23, 1949.

H. B. G.
Oct. 4, 1949. Writ of error awarded by the court.
re quir.ed.-

No bond

M. B. W.

RECORD
VIRGINIA~

In the Circuit Court of Roanoke County.
Pleas before the Honorable T. L. Keister, Judge of the Cir. .
cuit Court of Roanoke County, at the Courthouse thereof, on
the 26th day of April, 1949.
Effie Mays Fein, Administratrix of all and singular th~ ,goods
and chattels .of the estate of Elbert Harry Mays> dec~ased,
Plaintiff,

v.

C.R. Wade.
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NOTICE OF MOTION FOR JUDGMENT.

Be it remembered that heretofore, to-wit: on the 6 day of December, 1948, the plaintiff, Effie Mays Fein, Administratrix of
all and singular the goods and chattels of the estate of Elbert.
Harry Mays, deceased, filed in the Clerk's Office of the C-rrcuit
Court of.Roanoke County, her notice of motion for judgment
duly executed, against C.R. Wade, which notice is in the words
and figures following, to-wit:
page 2 } Virginia:
In the Circuit-Court of Roanoke County.
Effie Mays Fein, Administratrix of all and singular the goods
and chattels of the estate of Elbert Harry Mays,, deceased,,
Plaintiff,,
v.
C.R. Wade ..
NOTICE OF MOTION FOR JUDGMENTTo: C.R. WadeThe defendant, C. R- Wade,. is hereby notified that on the 18th
day of December, 1948, at 10:00 o'clock, A. M., or as: soon thereafter as it may be heard, the undersigned plaintiff~ Effie Mays.
Fein, Administratrix of all and singular the goods and chattels
of Elbert Harry Mays, deceased, will move the Circuit Court
of Roanoke County, Virginia, for a iudgm.ent against the de-·
fondant, C. R. Wade, for the sum of Fifteen Thousand Dollars
($15,000.00,) which sum is due and owing to the plaintiff for
the damages, wrongs and injuries hereinafter set forth, to-wit:
That heretofore, to-wit on the ..... day of October, 1948, the .
plaintiff's decedent, Elbert Harry Mays was a pedestrian on
and upon U. S. Route 460) about-one fourth of a mile e.ast of
the corporate limits of the City of Roanoke, Virginia, and the
defendant was then and there operating his auto mo bile
page 3 } in, over and along said highway. At a point on said
highway approximately one-fourth of a mile east of
the corporate limits of ·the City of Roanoke, Virginia, the defendant negligently, carelessly, recklessly and wantonly ran and
operated the said automobile over,. upon and against the said
Elbert Harry Mays, thereby causing him severe, painful and
permanent injuries,. and from which injuries on the 10th day of
October, 1948, the said Elbert Harry Mays died.
In the op.eration of the said automobile the defendant was
negligent in the following among other particulars, which neg_
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ligence proximately caused the injuries and death of the said
Elbert Harry Mays.
(1) That it became and was the duty of the defendant to at
all times keep said automobile under complete control; yet
Notwithstanding said duty the defendant negligently and carelessly failed to have, keep and maintain his automobile under
control.
(2) That it became and it was the duty of the defendant to
at all tjmes keep and maintain a proper look out for travelers
upon the highway, and particular the said Elbert Harry Mays;
yet
.
Notwithstanding said duty the defendant negligently and carelessly failed to keep and maintain a proper look out for travelers
upon the highway, and in particular did fail to keep and maintain a proper look out for Elbert Harry Mays.
page 4 } (3) That it became and was the duty of the plaintiff to have due regard to the traffic conditions of the
road, and all other conditions then and there existing; yet
Notwithstanding said duty the defendant negligently and carelessly failed to operate the said automobile having due regard
for traffic conditions of the highway and other conditions then
q,nd there existing.
(4) That it became and was the duty of the defendant to
operate his said automobile at a careful and prudent rate of
speed, having due regard to the width, traffic and use of highway, and to drive the same upon the paved surface of the highway; yet
Notwithstanding the defendant negligently and carelessly
failed to operate said automobile at a safe rate of speed and
in a careful manner in view of the traffic and other conditions
existing at the time, and negligently failed to operate and drive
the same on the paved surface of the highway.
(5) That it became and was the duty of the defendant at
all times to use reasonable care in the operation of said automo bile; yet
·
Notwithstanding said duty the defendant negligently and carelessly failed to use reasonable and proper care in the operation
of said automobile.
(6) That it became, and was, the duty of the defendant to
give warning of the approach of said automobile to other travelers
upon the highway; yet
page 5 } Notwithstanding said duty the defendant negligently
and carelessly failed to give warning to travelers upon
the highway, and in particular did he negligently and carelessly fail to give warning to the said Elbert Harry Mays; although it became and was necessary for the defendant to have
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given timely and adequate warning of the approach of said automobile.
(8) That it became and was the duty of the said defendant
to have seen, or discovered, the said Elbert Harry Mays in and
along said highway, and avoided striking him with said automobile; yet
.
Notwithstanding said duty the defendant negligently and carelessly failed to see and discover the said Elbert Harry Mays, and
negligently and carelessly failed to avoid striking him with the
said automobile.
By reason whereof, and as the proximate result of the foregoing acts of negligence committed by the said defendant in the
operation of his autcmobile as aforesaid, the defendant carelessly and recklessly ran and operated said automobile with
great force and violence into and upon the said Elbert Harry
Mays, and by reason whereof, and as the proximate result of
which, the said Elbert Harry Mays sustained serious bruises,
cuts, lacerations and fractures and was confined in the hospital,
and suffered great physical pain and mental anguish. That
because of said injuries the said Elbert Harry Mays died on the
10th day of October, 1948.
Wherefore, judgment therefor will be asked at the hands of
the said Court at the time and place hereinabove
page 6 ~ set out.
EFFIE MAYS FEIN, Administratrix
of the Estate of Elbert Harry Mays,
Deceased.
By T. W. MESSICK, Counsel.
T. W. Messick, p. q.
Executed Dec. 2, 1948, by delivering a true copy of the within
writ to the within named, C. R. Wade, in person in Botetourt
County wherein he resides.

J. J. NOFFSINGER, Sheriff of
Botetourt County, Va.
By J. M. ARRINGTON, Deputy
Sheriff.
page 7 ~ Virginia:

In the Circuit Court of Roanoke County.
Effie Mays Fein, Administratrix of all and singular the goods
and chattels of the Estate of Elbert Harry Mays, Deceased,
Plaintiff.
v.
C.R. Wade.
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Dr. Fred Davis.

PLEA OF NOT GUILTY.
The said defendant, by his attorney, .comes and says that he
is not guilty of the premises in this action laid to his charge,
in manner and from as the plaintiff hath complained. And ·of
this the said defendant puts himself upon the country.
FRED B. GENTRY, p. d.
page 8 } Virginia:

In the Circuit Court of Roanoke County, Dec. 20, 1948.
Effie Mays Fein, Administratrix of all and singular the goods
and chattels of the Estate of Elbert Harry Mays, Deceased,
Plaintiff,

v.

C.R. Wade.
ORDER.
This day came the defendant, by his attorney, and asked
leave to file his Plea of Not Guilty in this action, which leave
is granted and said Plea is accordingly ORDERED filed.
Stenographic report of testimony and ·other incidents of the
trial of the cause of Eflice Mays Fein, Adm'x. of the estate of
Harry Mays v. C. R. Wade, in the Circuit Court of Roanoke
County, Virginia, before the Honorable T. L. Keister, Judge of
the said Court, and a jury, which trial began on April 25, 1949
and ended on April 26, 1949.
The plaintiff was represented by Mr. S. R. Price and Mr.
T. Warren Messick, and the defendant was represented by Mr.
Fred B. Gentry and Mr. John Locke.
page 2

~

EVIDENCE FOR PLAINTIFF.

DR. FRED DAVIS.
a witness of lawful age, being first duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Messick:
Q. Dr. Davis, you are a practicing physician and surgeon in
Roanoke, are you not, sir?
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Dr. Fred Davis.
A. Yes, sir.
Q. You are with Lewis Gale Hospital?
A. Yes, sir.
Q. You are Dr. Fred Davis?
A. Yes, sir, that is correct.
Q. Dr. ·Davis, on the night of October 9th of last year was
Mr. Albert Mays brought to your hospital?
A. Yes, sir, Mr. Mays was brought in the hospital some time
between 9. and 10 o'clock that night; I don't know the exact
minute. · -·
Q. Was. he injured, Doctor?
A. Yes, Mr. Mays was in a state of shock, apparently dying,
and he was unconscious, had a compound fracture of the right
thigh, and the right ear was torn off, practically, and he had
multiple lacerations about the right side of his face and head.
· Q. About the head and face?
A. Yes, sir.
Q. And you tell us his right thigh was fractured?
A. Yes, compound fracture of the right thigh.
page 3 f Q. Compound fracture of the right thigh?
A. Yes.
Q. And multiple cuts and abrasions about the right side of
his face?
A. Yes, sir.
Q. And his right ear was tom off and cuts and abrasions oru
the right side of his face; could he have received these injuries
in an automobile accident?
A. Could have, certainly.
Q. Did Mr. Mays die?
A. Yes,, Mr. Mays died early the following morning, I think:i
a little after four o' oclock on the morning of the 10th.
Q. What was the cause of his death,. Doctor?
A. Well, the cause of his death was multiple iniuries; I think
probably the immediate cause was brain injury; he apparently
had an extensive brain injury.
By Mr. Messick: Your witness.
By Mr. Gentry: No questions.
Witness stands aside.
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pa.ge 4}

MR. STUART BARBOUR,
a witness of lawful age, being first duly sworn, test.ified as follows:
DIRECT EXAMINATION.
By Mr. Messick:
Q. You are Mr. Stuart Barbour?
A. Yes, sir.
Q. Mr. Barbour, what do you do, sir?
A. I am a builder.
Q. Contractor and builder?
A. Yes, sir.
Q. I believe you built some of the largest buildings around
Roanoke, have you not?
A. Yes, sir, father and myself.
Q. Built Colonial National Bank, did you----Colonial Bank
Building?
A. Yes, sir.
Q~ Do you own a lumber Company too, Mr. Barbour?
A. Yes, sir.
Q. What is the name of your company?
A. South Roanoke Lumber Company.
· Q. Mr. Barbour, did you know Mr. Elbert Mays?
A. Yes, sir.
·
Q. How long had you known him, sir?
A. I think about two years before his death.
Q. Did Mr. Mays work for you'?
A. He worked at my home and at the yard office, stone office,
not at the lumber yard.
pahe 4 } Q. You were well acq~ainted with him, were you,..
• ?
ffir.

•

A. Yes, we learned to know him quite well during the two
years, about two years he was there.
Q. What was the apparent physical condition of Mr. Mays?
A. He was apparently a pretty strong man physically; most
of the work he did there, the work he did was just keeping the
yard clean, the shrubbery trimmed up, and things of that sort.
Q. Would you consider he was in robust health·?
A. I would consider him to have been in excellent health when
when he was there.
Q. Was he an activ~ man or not?
A. Very active man.
Q. Walk allright, sir'?
A. Yes, walked all right.
Q. Get around allright?
A. Oh, yes.
Q. Do you know what his age was?
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Mr. Stuart Barbour.

A. No, I don't know his age; I just felt perhaps he was around
78; it could be that he had told me once his age, but if so, I have
forgotten it.
By Mr. Messick: Your witness.
page 5 ~

CROSS EXAMINATION.

By Mr. Gentry:
Q. Was he regularly employed by you?
A. No, he would come when he wanted to come, I presume,
and just go ahead and do the things he wanted to do, there was
no regular employment, no.
Q. You had known him about two years prior to his death?
A. That is right.
Q. With what frequency would he work for you, just give us
some idea about that?
A. Well, he would just show up and go to work, and as I just
stated, he worked on the lawn, shrubs, and the like of that.
Q. Just cutting the grass and clipping the shrubs?
A. That is right.
Q. But no regular periods of employment?
A. No.
Q. Did you carry him on social security as an employee'?
A. No, he was just you might say my casual employee, no
social security.
Q. And was not carried on the records as an employee?
A. No, sometimes he would draw $1.25 a. week, sometimes
$3.00 a week, and the like of that.
Q. $1.25 a week or $3.00 a. week?
A. Yes, sir, just whatever time he wanted to come;
page 6 r in other words, he seemed to find a good deal of pleasure
coming out and working around there.
Q. What was the condition of his eye sight, do you know?
A. As far as I know it must have been pretty good because
he did his work in wonder£ul shape.
Q. What time prior to October 9th had -he been employed
by you-in other words, when was the last date he worked for
you?
A. He had worked that week, I know that, I was leaving the
office and I saw him corning to the office on Saturday morning~
I think that is the day of his death; I did not, know how much
money he would have collected for his work that week.
Q. You say you saw him coming to the office that Saturday
Morning, on the day of his death7
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Mr. Stuart Barbour.

A. That is right.
Q. Did you know he had been reported missing that afternoon and evening?
A. Didn't know that until Sunday because I was away the
rest of the day Saturday; didn't get home until late and I didn't
know anything about it until the next morning.
Q. Your office, the South Roanoke Lumber Co., is over on
Franklin Road or 220, isn't it?
A. Yes, sir.
Q. Down south of Roanoke, just beyond the N&W un·
derpass?
page 7 ~ A. Yes, sir.
Q. Where is Canterbury Road that Mr. Mays lived
on?
A. I ought to be able to tell you, but I am the dumbest man in
Roanoke about where streets are; I am ashamed, but I just
don't know.
Q. About how far did he live from your place?
A. Now, as I say, I .don't know where Canterbury Road ics,
but I have seen Mr. Mays out somewhere when I would go to
the cemetery; it must be south of Evergreen Cemetery somewhere because I have seen him there on the sidewalk somewhere;
that is between Wasena and Raleigh Court, and I would say
North of Brandon Road.
Q. About how far, roughly, is it from this place where you say
you have seen him around out to a quarter of a mile on 460, east
of the corporate limits, can you give us some idea how far that
distance is?
A. I have no idea where this accident occurred?
Q. It is a quarter mile east of the corporate limites?
A. That is Tinker Creek, beyond Tinker Creek?
Q. Yes, sir.
A. I would say that that would be a good 4 miles.
Q. Four miles?
A. Yes, sir.
Q. Do you recall how much was paid Mr. Mays that
page 8 ~ morning, that Saturday morning?
A. No, I would not know; Mrs. Harman would probably know, but it usually ran from $1.50 to three or four dollars
something like that.
Q. And did you see him when he left your place?
A. No, I saw him coming; I didn't meet him, but I sa.w him
to the right as I was leaving.
Q. Did you talk to him?
A. No, no, didn't talk to him.
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Mrs. Effie May Fein ..
Q. Just happened to see him?
A. Just happened to see him.
By Mr. Gentry: I believe that is all ..
Witness stands aside.
MRS. EFFIE MAY FEIN,

a witness· of lawful age,. being first duly sworn, testified as follows:

DIRECT EX.Aiv!INATION.
By Mr. Messick:
Q. You are Mrs. Effie May Fein?
A. Yes, sir.
Q. Mrs. Fein,. you live in Roanoke, do you not?
A Yes, I do.
page 9 } Q. ·where do you live in Roanoke?
A. 1906 Canterbury Road. .
Q. Was your father living with you,. Mrs. Fein?
A. Yes, sir.
Q. How many children did your father have?
A. Four living..
·
Q. Four living?
A. Yes.·
Q. I believe they are all daughters·?
A. That is right.
Q. Three other daughters besides yourself?'
A. Yes, sjr.
Q. He, therefore, left four surviving daughters?
A. That is right.
Q. Mrs. Fein, how oW was your father?
A. If he had lived until October I6th he would have been
84 years old.
Q. If he had lived until October 16th, he would have been
84 years old?
A. Yes, sir.
Q. What was the condition of his health, Mrs. Fein?
A. Wonderful, perfect.
Q. Did your father do a great deal of walking?
A. My father walked between 10 and 15 miles every day,
and he would go out and take long walks at night time.
page IO t Q. Did he walk back and forth to work from your
home?
A. He walked from my home to Mr. Barbour's place on
Franklin Road in the mornings, come back for his lunch and
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Mrs. Effie May Fein.

go back afterwards, and if he didn't go back in the afternoon
he would take long walks every day.
Q. What did your father do before he retired?
A. He was a machinist, West Roanoke.
Q. Machinist, N & W Shops?
A. N & W, yes.
Q. Did he frequently walk down route 460?
A. He walked out 460 often as my mother was bw·ied in
Mountain View Cemetery, Vinton. He very seldom would
ever ride-he always walked to the cemetery and walked back;
he did that every Sunday and my mother has been gone 19 years,
and often in the week he would say "I think I will go to the
cemetery" and he would go.
Q. Is this a recent picture of your father (indicating)?
A. Yes, this picture was made on his eightieth birthday.
Q. When was this one made?
A. Last Father's Day, last June; that is the last one we have
of him.
By Mr. Messick: We would like to offer this in evidence
and have the jury see the pictures.
page 11

~

(Photos are filed and marked Plaintiff's Exhibits
#1 and #2.)

Q. The small picture was taken last Father's Day?

A. Yes.
Q. I believe Father's Day is in May?

A. I think it is in May-or June.
Q. You have told us that he was in robust health?
A. Excellent health; I think I had a doctor with him for a cold
about ten years ago was the last doctor I have had with him.
Q. The last time he had a doctor was about ten years ago?
A. Yes.
Q. Mrs. Fein, there has been some intimation here by the defendant that your faiher was reported missing on this Saturday,
October 9th; when was the last time you saw your father before
his death?
A. My father went out to Barbours that morning and he went
home and had his lunch and he carried a key to my back door all
the time and the maid said he left on a bus about 1 :30, and he
told her for her to go when she got readyl

By Mr. Gentry: Object to what he was telling the maid.
Q. You can't tell what the maid told you.
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Mrs. Effie May Fein.
page 12

~

A. (Continuing): He left the house about 1 :30 and
I got off from work and I am at home around 7 o'clock
and he was not in, so naturally at first I didn't get alarmed because he always goes and comes whenever he gets ready because
he had his key; we waited for a while and the other two girls
came in from work and he had not showed up and we really got
alarmed and we did call Police headquarters and we did get them
to broadcast for him because we felt ma.ybe he was hit by a car
or something like that on the road, maybe, and we also called
the Vinton officers too, and they went all through the Vinton
Cemetery for us because he went there so often. And whether
he was back at my house between 1 :30 the time the maid said
he was there and the time I went in at 7, I don't know; he had his
key and he went and came when he got ready to; he had his lunch
at the house Saturday and he left the house about 1 :30 and that
is the last I know; that. is the last, I could say; if he went home
after that, I don't know, but he had his key.
Q. And that was the reason for the broadcast?
A. That was why we broadcast because I felt like maybe somebody had hit him with a car and we were just anxious to find out
something, was the reason I asked for a broadcast.
Q. He didn't come in then around 8 or 9 o'clock?
A. He didn't come in around 8 o'clock; I think it
page 13 ~ was somewhere after 8 o'clock, I just would not recall
just when I did call for a broadcast.
Q. You told us that you had the Vinton police go down to the
cemetery?
A. They coursed the Vinton cemetery for us and the Highway
to see because he walked all the time up there.
Q. Mrs. Fein, were you called to the hospital later that night'?
A. I was called, I think it was somewhere between 9 and 9 :30,
I was called to the hospital.
Q. When you got to the hospital, was your father there?
A. Yes, sir, but he was unconscious, I never spoke to him any
more.
Q. Was he badly mangled?
A. Pardon?
Q. Was he badly mangled?
A. They had him with a thing over his fact, I could not see
that, had the oxygen over his face, they had him covered up and
would not let me go into the room, then they moved him upstairs to a room and of coure we kept going back there and they
kept him with hot water bags and still had him under the oxygen
the entire time.
Q. He was unconscious?
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Mrs. Effie May Fein.

A. Unconscious from the very beginning, Dr. Davis
page 14 } told me that; he lasted until about somewhere after
4 o'clock the next morning.
Q. Mrs. Fein, was Mr. Wade at the hospital, the defendant
in this case?
A. Yes, sir.
Q. I believe that is the gentleman sitting over there between
Mr. Gentry and Mr. Locke?
A. Yes, sir.
Q. Did Mr. Wade talk to you there that night?
A. Yes, he did.
Q. Did he tell you what happened?
A. He told me that be was cm:mng to Roanoke and that this
car was approaching him with the bright lights and he put his
dims on and then turned the lights back on and said he was right
on my father; he saw my father coming and he hit and knocked
him over in the ditch; he sa-ys "It is my fault.," he says "I couldn't
:avoid hitting him."
By Mr. Gentry: Said what'?
A. Said "It is my fault, I couldn't avoid hitting him."
Q. Did Mr. Wade tell you how close your father was walking
t.o the edge of the hard surface?
A. He· said my father was on the edge of the hard surface,
and I asked him at the time-well, doesn't a pedestrian have a
place to walk, and he said ''Yes, I thought so, he is entitled to
walk somewhere."
page 15 ~ Q. He told you he was coming towards him walking
right on the edge of the hard sudace?
A. That is right, that is what he said.
Q. Did he indicate about bow close he was to the edge of the
hard surface?
A. Well, he said like this (indicating), something like that; I
remember he put his hands up something like that (indicating).
Q. Ten or twelve inches?
A. Something like that.
Q. Mr. Wade told you the lights on this car blinded him?
A. Blinded him.
Q. And he didn't see him until he was right on him?
A. That is right.
By Mr. Messick: That is all.
CROSS EXAMINATION.
By Mr. Gentry:
Q. Mrs. Fein, you are, of course, married?
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Mrs. Effie May Fein.
A. Yes, sir.
Q. And living with your husband?
A. Yes, sir.
Q. You say you work?
page 16 } A. Yes, sir.
Q. Your husband working?
A. That is right.
Q. And you have three other sisters?
A. Yes, sir.
Q. What are their names and ages?
A. Well, the oldest girl lives in Norfolk; she does not live
with me.
Q. What is her name?
A. Mrs. Leona Lakes; all the rest live with me. They have
always lived with me since my mother has been gone.
Q. How old is Mrs. Lakes?
A. First I will tell you how old I am, if you want to know,
I am 54; Mrs. Lakes would be-she is 272 years older than I am..
Q. Is she married?
A. Well, she is not living with her husband.
Q. Is she working?
A. No, sir.
Q. You say she is married?
A. She is married but she does not live with her husband.
Q. How about your two other sisters-what are their names
and ages?
A. Mrs. Ora Bayse is 48 and then between Ora and
page 17 f the other girl there was a girl passed away, and the
other little girl is 43.
Q. Forty-eight and forty-three-are they single?
A. They are single.
Q. Are they working?
A. One is working now; the other girl just gotten out of the
hospital, she does not work.
Q. That constitutes your family, you and your other sisters?
A. That is right.
Q. Did you· see your father on Saturday morning, the day of
the accident?
A. Yes, sir, I certainly did.
Q. Did you see him at home?
A. Yes, sir.
Q. Were you there-when did you leave home, before or
afterwards?
A. I left home before he did; I go to work at 9 :30, my father
was raking the leaves off my yard when I left.
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Q. Mrs. Fein, where is this cemetery in Vinton that your
mother is buried?
A. Well, I believe it would be about three miles from Vintonon the other side of Vinton.
Q. Three miles the other side of Vinton?
A. Yes, sir, Mountain View Cemetery.
page 18 ~ Q. Is that on the old road to Stewartsville?
A. That is right.
Q. You go on here on out towards Stewartsville and it is about
three miles out of Vinton, beyond Vinton?
A. That is right, straight up on that hill.
Q. Have you ever gone out there with your father?
A. Numbers of times, we go there every Sunday.
Q. How did you all go?
A. Well, we went in a car.
Q. How did you go when you went in the car?
A. I wotdd go down through Idlewild Park and around through
there, past the Methodist Church and up that road.
Q. How would you go out of Roanoke?
A. I would go through W asena down town, around that
way, we just always went that way-we used to live on the Williamson Road and it was just a habit with all of us riding that way
and walking around that way.
Q. You mean when you go yourself in your car you go on
out 460?
A. That is right, always.
Q. Always go out 460?
A. Always went that way; this way you have to go through
Southeast to get down through Vinton, and when you go the
other way you go right on to Vinton by straight road.
Q. Wouldn't it have been more direct to have gone on down
by Fallon Park and out across the bridge and out
page 19 ~ through Vinton to put you out on the Stewartsville
Road?
A. I don't know, we always went that way.
Q. You always went that way'?
A. That is right.
Q. Going out 460 you had to turn off to get somewhere near
there?
A. That is right, we always turned-I don't know, there is a
little filling station and little house right there, turn off and go
down through Idlewild Park.
Q. And go on down through Vinton-that is a little more
round-about way than going through the city, isn't it?
A. I wouldn't say so; I think you cut out the cities more.
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Q. You have to go through traffic in the city and go across
the N. & W. tracks to go that way?
A. If you don't go over the bridge you go over the tracks.
Q. Had you known ycur fat.her to go out to the cemetery on
Saturday nights?
A. I have known my father to go any time there he wanted
to; he expressed his self often that he was going to visit my
mother.
Q. Do you recall any other occasions, Mrs. Fein, when he had
gone down to the cemetery in the njght time, at night?
A. I would not exactly call it at night time; I
page 20 r have known liim to go down there and get back home
at 8 or 9 o'clock lots of times.
Q. Of course October 9th was more or less in the fall and the
accident ha.ppened around 9 :30?
A. Early fall, yes.
Q. And you say you have known him to go down to the cemetery in the night time?
A. I have known him to go out in the cold and almost had
pneumonia once, he wanted to go to the cemetery and we had to
hide his clothes, he wanted to go to the cemetery; that is how
often he went to the cemetery.
Q. Even in the night time?
A. He was known in Vinton as the man that went through
Vinton every Sunday-cf courEe, I guess I should not say this,
there was a man taken off the jury that saw him go to the cemetery every Sunday and all the time.
Q. What time would he generally go?
A. Just any time he wanted to go; no one told him what
to do.
Q. What time would he generally go, Mrs. Fein'?
A. YoumeanQ. On Sundays?
A. He left the house Sunday mornings around 8 o'clock and
sometimes we would pick him up there, and sometimes we didn't;
sometimes we would ride to the cemetery and he would already
be left the cemetery and be walking back.
page 21 r Q. And he would generally go on Sundays in the
morning?
A. Yes, sir.
Q. Had you ever known any occasions on which he went
out to the cemetery in the night time?
A. Yes, sir, I really have; that is why I called the Vinton
police to check the cemetery because he has went there lots of
times.
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Q. And he was, in fact, reported missing, you say, to the
police?
A. Yes, we called; we really got a little nervous over him not
being at the house.
Q. What time was it you reported him missing?
A. I think after ·s o'clock; I didn't go home myself until 7
o'clock, I picked up my husband and the girls later.
Q. Have far is it from your home out to the Vinton cemetery?
A. I would imagine about 10 miles.
Q. Ten miles there?
A. I live right at Lakewood Colony.
Q. And ten miles back?
A. Yes, sir.
Q. That would have been a 20 mile walk that your 84 year
old father was going to do that Saturday night, had he been going
to the cemetery?
A. Well, he did that any time; he walked it all
page 22 } the time.
· Q. It take it you don't know where he was going
that night?
·
A. Well, no, because I had not seen him since the morning
because I didn't go home for lunch; I have my lunch down town.
Q. I notice the picture shows your father wearing glasses, do
you recall what kind of lense he wore, whether it was just bifocal
or heavey glasses?
A. No, he wore nothing but bifocal glasses.
Q. Had your father ever been reported missing before, had
you ever had occasion to report him missing before?
A. No, we had not; he always came in; he would always go
out and come in around 8; he would go up to Evergreen cemetery-we live close to that, and he visited all the graves around
up in there because he had a lot of friends buried up there.
Q. He was in the habit of going out to Evergreen cemetery,
too?
A. He had a lot of friends buried up there.
Q. Was he in the habit of going to that cemetery often?
A. Yes, he was in the habit of going to Evergreen of ten to see
different ones he knew, if they were buried up there, he would
go to their graves; I live right at the cemetery.
Q. Mrs. Fein, aren't you mistaken in Mr. Wade
page 24 } telling you that this accident was his fault?
A. No, I am not.
.
·
Q. You say that in one breath he told you it was his fault
and then in the next breath he told you he could not avoid it'?
A. It said it was his fault, yes.

2S
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Q. And then he said he could not &void it?

A. He said that the blinding lights blinded him and it was
his fault and he did not only say it to me, he· said it to others ..
Q. And said it was his fault?
A. He admitted it was his fault.
Q. You are positive of that?
A. I am positive.
Q. He told you though, that he wasQ. Right on:him and hit him.
Q. And when he saw your father he was just right 9n him?
A. Yes, he ·said he was going towards him-I don't know how
fast Mr .. Wade was driving, that he could not stop his car quick
enough without hitting him.
Q. But he told you your father was walking along on the
highway directly in front of him?
A. That is right, walking towards him.
Q. On the hard surface?
page 25 ~ A. Yes, sir, on the edge of the hard surface.
By Mr. Gentry: That is all, I believe.
By Mr. Messick: That is all> Mrs~ Fein, thank you.
Witness stands aside.
OFFICER HOWARD C. ALTIZER,.
a witness of lawful age, being first duly sworn testified as follows:

DIRECT EXAMINATION.
By Mr. Messick:
Q. You are Howard Altizer?
A. Yes, sir.
Q. You are Deputy Sheriff of Rotmoke Cmmty?
A. Yes, sir.
Q. You are acquainted with Route 460 at the point where
this accident happened'!
A. Yes, sir.
Q. I will ask you to tell the jury if th~t ~ a highway divided
into a paved portion, which is divided into three traffic lanesall 10 ft. in width?
A. That is right.
Q.. In other words, the paved portion of the noad is 30 feet
wide?
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page 26

~

A. Right.
Q. And it has shoulders on each side?
A. Yes, sir.
Q. I hand you a photo marked #1 and ask you if that is a fair
representation of this highway in question, looking in an easterly
direction approximately a quater mile east of the City of Roanoke.
A. Yes, sir it is.
By Mr. Messick: I would like to offer this photo in evidence.
(Photo referred to is filed, marked Plaintiff's Exhibit #3.)
Q. On the right there seems to be an intersecting road-do
you know where that road leads to?
A. That leads up into the city dump.
Q. This house here will be identified as the home of Mrs.
Blakely.
A. Yes, sir.
Q. You know she lives there?
A. Yes, sir.

(At this point, counsel for plaintiff hands Exhibit #3 to the
jury and points out the home of Mrs. Blakely and the road that
goes to the city dump.)
page 27 }

Q. I hand you another photo known as photo #2
and ask you if that is not looking practically in the
same direction, taken just a little bit closer to the intersecting
road on the south side that leads into the city dump?
A. Yes, sir.

By Mr. Messick: I would like to offer that in evidence.
(Photo referred to is filed and markex Plaintiff's Exhibit #4.)
Q. I hand you photo numbered 3 and ask. you if that is not
looking west, taken approximately 40 or 50 feet beyond the
intersecting road on the left of the dump?
A. Something near it, yes, sir.
Q. These frame steps going up there, I will ask you if that is
not used by pedestrians for the purpose of going to their homes
located on the north side of the highway?
A. I think it is; there are one or two along there.
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By Mr. Messick: I would like to offer this in evidence.
(Photo referred to is filed, marked Plaintiff's Exhibit #5.)
By Mr. Messick: This is looking west towards Roanoke;
that shows the steps. (Photo is shown to jury.)
page 28 }

By Mr. Gentry: I think I should call your attention
to the fact that these steps weren't· there at the time
of the accident. They weren't there then, they aren't there now.
By Mr. Messick: It doesn't make any difference.
By Mr. Gentry: I don't know that it does, but they aren't
there now.
Q. Here is photo #4, I will ask you if #4 isn't looking west
taken east of the intersecting road that leads into the dump,
showing the highway, shoulders and those steps again?
A .. Yes, sir.

By Mr. Messick: I would like to offer this in evidence.
(Photo referred to is filed marked Plaintiff's Exhibit #6.)
Q. This one is likewise taken looking west, but taken some
distance east of the intersecting road into the dump, is it not,
sfr?
A. That is right.
Q. There you can see those steps again?
A. Yes, sir.

By Mr. Messick: I would like to offer this in evidence.
page 29 }

(Photo referred to filed and marked Plaintiff's
Exhibit #7.)

Q. There are no sidewalks along there are there'?
A. No, sir.
Q. At the point of this accident, as best we can get at it, was.
approximately a quater of a mile east of Tinker Creek, and that
was then the corporate limits of Roanoke City?
A. Something like that, I would say.
Q. In Roanoke County?
A. Yes, sir.
Q. Mr. Altizer, did you go to the Lewis Gale Hospital'?
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A. Yes, sir.
Q. I believe Mr. May's body had been removed to the hospital
before you got there?
A. Yes, sir.
Q. Did you see the defendant, Mr. C.R. Wade, there'?
A. Yes, sir, I talked to him there.
Q. Wbat did Mr. Wade tell you as to how this accident
happened?
A. Well, as to the information he gave us, Mr. Duffey and
myself, he was coming west in the direction of the city, he said
there was some traffic coming behind and on-coming
page 30 } traffic; he said a car approaching him, coming out of
the cit.y limits, had very bright lights, he said he
dimmed his lights but the other guy didn't and he said he wa.s
blinded and when he throwed his lights back on bright at a high
beam, Mr. Mays was right in hls lights and he said right in front
of him; it was done so quick he was right on him and he could
not do anything.
·
Q. Did he say which direction Mr. May was coming?
A. The information he gave us was Mr. Mays was traveling
east toward Vinton on the left hand side of the road.
Q. Did Mr. Wade tell you how close Mr. Mays was to the
edge of the hard surface when he struck him?
A. He did not give any estimate of the feet, he said just when
he threw on his lights, threw them back on bright, he was right
in front of him.
Q. Did he say whether or not he was on the edge of the hard
surface?
A. He said he could not tell whether he had just stepped up
on the hard surface or whether he was walking directly on it.
Q. He said he could not stop and the man was on the edge of
the hard surface, bU:t he could not tell whether he had just stepped
up off the dirt road on to the hard surface or whether he was
walking right on it?
A. Yes, sir.
page 31} Q. Did he tell you where Mr. Mays was knocked
by his car?
A. No, he did not; he did not say where he was knocked to
at that time.
Q. He told you he did not see him until he was right on him?
A. That is right.
By Mr. Messick: Your witness.
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CROSS EXAMINATION.
By Mr. Gentry:
Q. Mr. Altizer, did you happen to be there when Mr. Wade
was talking to Mrs. Fein at the hospital?
A. I was there part of the time; when she came in he was
back there talking, yes, sir.
Q. You J1~ard her testimony here that Mr. Wade admitted
that the· accjdent was his fault, did you hear him make any such
statement as that?
A. No, I ·didn't, I got the information from Mr. Wade when
I first got' there, he was back in there, and when I had gotten
the information I thought maybe I could talk to the injured and
then he was back in the far end of the hall and they were talking
to each other.
Q. He certainly didn't indicate to you that it was his fault,
did he?
A. No, the information he gave me just as I stated
page 32 f was all he told me.
Q. And were you present any of the time at the
hospital when he was actually talking to Mrs. Fein?
A. At one time I was back there when they were talking to
each other about it, but that was about all; I was not paying
any attention much to what was said between them.
Q. Did you go out to the scene of the accident that night?
A. Well, we were starting out, Officer Duffey and myself,
but we got another call to a wreck and I went later on that night
and I think Mr. Duffey went the day following.
Q. The information you got, I take it, was that the accident
did happen on the hard· surface portion of the roadway?
A. Yes, sir, the best I could find out.
Q. The best information you could find out; that was out in
the county at that time, was it not?
A. At that time it was.
Q. What is the speed limit out there?
A. Fifty miles.
Q. Fifty miles an hour?
A. Yes, sir.
Q. There were no signs there restricting it in any way?
A. No, eir.
Q. The highway is a three-lane?
page 33 ~ A. Yes, that is right.
Q. What is the width, approximately?
A. I would say 30 feet.
Q. Divided into three lanes?
A. Yes, sir.
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Q. These pictures have been introduced in evidence here
showing the shoulder over on the north side of the roadway,
~ould you give the jury-here is photo #3, I will ask you about
this one-that seems to give the shoulder here-could you give
the jury some idea how wide that shoulder is?
A. Well, I would say to the best of my knowledge before you
get into the ditch I would say something like three feet.
Q. Shoulder only 3 feet?
A. The walking part of it would be-what would be expected
to walk on, you have grass and a ditch that led off there to one
side.
Q. What was the condition of the weather that night, do you
remember, or do you recall?
A. I don't recall; I don't have anything about it; I don't know.
Q. Don't you think that shoulder over there, the gravel, is
a little wider than 3 feet?
· A. In some places it runs out at different places, I would not
say exact because I don't know at that time exactly where it
occurred at.
page 34 ~ Q. Where would you say the shoulder runs generally,
along in there, about how many feet are within a
distance from the intersecting road here down two hundred or
three hundred yards towards Roanoke?
A. Well, it runs different widths, some of it narrow and some
wider; back in these cuts would be wider.
Q. As far as you know there is plenty room over on the shoulder
for pedestrian to walk on?
A. Oh, yes.
Q. Do you know the character of it, whether it is level, bumpy
or wide, or slippery, or what?
A. It is just a fair highway.

By Mr. Messick: Is it your contention that a pedestrian
must walk on the shoulder? ·
By Mr. Gentry: I am just asking him, Mr. Messick, how wide
it is; my contention is a pedestrian can step off the hard surface
on to the shoulder, of course; I wanted to show what the conditions were.
Q. You went out that night, you say?
A. Yes, sir.
·
Q. The highway was dry, wasn't it?
A. Yes, sir, I think so.
Q. It had not been raining?
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A. I don't think so.
page 35 }

Q. The shoulder was dry?

A. I would think so.
Q. Tell the jury whether or not it is a fact the shoulder is also

fairly level?
A. Up and down that road at different places it is level and
different places 'it is rough.
Q. Along in that territory, I take it that the 3 ft. shoulder
you have leading over into the grass is perfectly traversible by
pedestrians-they can walk allright on the shoulder?
A. If they care to.
Q. If they care to?
A. Yes.
Q. Do you have any idea what kind of clothes Mr. Mays was
,vearing that night?
A. No, I don't; they had him in the emergency room at the
time, and he was partly covered up.
By Mr. Gentry: That is all.
Witness stands aside.
page 36 }

MRS. EFFIE MAY FEIN,
Recalled.

By Mr. Messick:
Q. How was your father dressed on this night?
A. Had on a brown tan tweed suit, white shirt, and little
black bow tie.
Q. Was it a dark suit or light?
A. No, light tweed, light tweed suit, brown.
Q. Brown tweed suit with white shirt?
A. Yes, little black tie.
By Mr. Messick: That is all.
CROSS EXAMINATION.

By Mr. Gentry:
Q. Did he have on a hat or overcoat?
A. Pardon?
Q. Did he have on a hat or overcoat?
A. Yes, he always wore a hat.
Q. As far as you know he had one on that day?
A. Yes.
Q. Did he have on a top coat, overcoat?
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A. No, sir, he didn't.
Q. Did he have on a vest?·

A. Yes, I think he had on his vest; I think he had on the
whole suit.
Witness stands aside.
page 37 }

OFFICER C. W. DUFFEY,
a witness of lawful age, being first duly sworn, testified as follows:
·
DIRECT EXAMINATION.
By Mr. Messick:
Q. I believe you went to the hospital and saw Mr. Wade,
did you not?
·
A. Yes, sir.
Q. You heard the statement made by Mr. Altizer as to what
Mr. Wade said how the accident happened?
A. That is right.
Q. Is that substantially the way he told you how it happened?
A. Yes, it is.
By Mr. Messick: All right ..
CROSS EXAMINATION.
By Mr. Gentry:
Q. Were you present, Mr. Duffey, at any time when Mr. Wade
was talking to Mrs. Fein in the hospital?
A. No, sir, I was not.
Q. You didn't hear any conversation between them?
A. No, sir.
Q. Mr. Duffey, what is your idea about the width of these
shoulders, how wide are the shoulders on the north side of the
roadway looking at that photograph #3, which is a
page 38 } view looking west toward the City of Roanoke, the
direction in which Mr. Wade was traveling?
A. Well, Mr. Gentry, I would say approximatley 4 feet.
Q. Approximately 4 feet?
A. Yes, sir.
Q. That is the graveled portion?
A. Well, no, that is from the edge of the hard surface, I would
gay was 4 feet to the ditch line; of course, there would be some
grass, some gravel.
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Q. Is this picture representative. of the conditions that existed
there on the night of the accident, October 9, 1948?
A. Well, I would not say because I was not there that night;
I was out there the next day, but there was nobody to show me
exactly wl;iere the accident happened and I didn't know exactly
where it happened.
Q. I mean as far as the shoulders are concerned?
A. I think so, yes, sir.
·
Q. And as far as you know now is the roadway today in substantially the ·same condition· that it was on the night of the
accident?
: ·
A. As far as I know.
Q. There have been no changes?
A. None that I know of, no, sir.
Q. Do yoti recall whether these steps were there at the time,
it may be immaterial?
.
page 39 } A. No, sir, I don't.
Q. Mr. Wade certainly didn't make ahy admission
to you that the accident was his fault, did he?
A. No, sir,. he did not say it was.
Q. You didn't hear him say that to Mrs. Fein'?
A. No, sir, I didn't.

By Mr. Gentry: I believe that is all.
Witness stands aside.
Court and counsel retire to Chambers:
The defendant offered to show by the witnesses, Deputy
Sheriff's Duffey and Altizer, investigating .officers> that they
had investigated the accident and that no charges of any kind,
manslaughter, reckless driving, or any charges were preferred
against the defendant, C. R. Wade. They were asked the question and testified that no such charges were made. Counsel
for the plaintiff objected to the question being asked and the
answer given, and the objection was sustained by the Court,
to which action of the Court, counsel for the defendant Excepted
on the grounds in view of this particular case, since it was a
death case, that that question would have some probative value

far the consideration.
page 40 }

The following questions were asked Officers . Altizer
and Duffey, in Chambers~
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By Mr. Gentry:
Q. As a result of your investigation of this fatal accident,
did you prefer any charges of any kind against Mr. Wade?
A. No, sir.
Q. Did you discuss it with the Commonwealth's Attorney?
A. No, not at that time.
Q. Did you discuss it subsequently with the Commonwealth's
Attorney?
A. I think it was mentioned here and we were just letting it
ride on.
Q. Mr. Altizer and Mr. Duffey, did you prefer any charges
of any kind?
A. No, sir.
Q. Did you discuss it with the Commonwealth's Attorney?
A. We talked with him about it at one time and he did not
say whether there was any criminal negligence in the case: he
said looked like it was an accident.
Stands aside.
Court and counsel return in the presence of the jury.
page 41

~

MRS. W. W. BLAKELY,
a witness of lawful age, being first duly sworn, testified as follows:
DIRECT EXAMINATION.

By Mr. Messick:
Q. You are Mrs. W.W. Blakely?
A. Yes, sir.
Q. Mrs. Blakely, I believe you live in this white cottage shown
in Exhibit #4, do you not?
A. I did until February 15th.
Q. You were living there in October, at the time Mr. Mays
was killed?
A. That is right.
(Counsel for plaintiff shows exhibit #4 to the jury and points
out home of Mrs. Blakely.)
Q. Were you at home on the night Mr. Mays was killed?
A. Yes, sir.
Q. Anything attract your attention to this accident?
A. I heard the brakes when he applied the brakes, they made
a noise on the highway.
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Q. What kind of noise did they make?
A. Well, a squeaking, fairly loud noise; I had my windows
down and I heard the squeaking on the highway of the brakes.
Q. I believe it is even described as a screaming noise?
page 42 } A. Screaming noise.
Q. You heard the brakes screaming?
A. That is right.
Q. You have told the jury that your windows were down in
your house?
A. Yes, my windows and doors were closed.
Q. Were your doors closed?
A. Yes, sir.
Q. What did you do when you heard the brakes screaming'?
A. I raised my shade as soon as I could and looked out and
saw this car had already stopped when I got my shade up, he
stopped, backed up a little ways, and pulled off the highway.
Q. Stopped and backed up a little ways?
A. Yes, sir.
Q. And pulled off the highway?
A. Yes, sir.
Q. Was that car headed in a westerly direction towards
Roanoke?
A. That is right.
Q. And had backed back in an easterly direction and pulled
off the highway?
A. That is right, yes, sir.
Q. Now, did you go to the scene of the accident?
A. Not that night, no, sir.
Q. Did you go there the next day?
page 43 } A. Yes, sir, went down the next morning around
9 o'clock, I guess, something like that.
Q. Were there any skid marks on that highway?
By Mr. ·Gentry: I don't think that is material and proper
evidence, witness going down the next day and seeing marks on
the highway; with the interval of time that could have elapsed,
I don't think that is proper.
By the Court: I think that evidence is admissible; the jury
should consider all these different elements at the time.
By Mr. Gentry: We would like to be heard further on that;
I think it is inadmissible in view of it being a heavily traveled
highway.
By the Court: I think that is for the jury's consideration.
By Mr. Gentry: Object to the question being asked for the
reason that on account of the lapse of time the witness could
not identify any marks. Exception.
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By the Court: You said next morning?
By the Witness: Yes, sir.
By Mr. Messick (continuing):
Q. Were these skid marks along where you saw this automobile backing up?
page 44} A. Yes, sir, they were about the place I saw him
stop, they were back of him.
Q. They were at the place where you saw him stop and back
up?
A. Yes, sir.
·Q. The next morning you saw those skid marks?
A. Yes, sir.
·
Q. Could you see those skid marks from your home the next
morning?
A. Yes, sir, they stayed there several days, two or three days
anyway.
Q. But I mean from the front of your house?
A. From my door, from my window I could see out there.
Q. From your door and your window you could see them out
there on the pavement?
A, Yes, sir.
Q. Were they heavy black skid marks?
A. Rather heavy, yes, sir.
Q. Could you give the jury an idea as to the length of those
skid marks?
A. Well, I imagine they would have been about 50 or 60 feet;
maybe not quite that far, I would not be sure.
Q. Your estimate of that is in the neighborhood of 50 or 60
feet?
A. That is what I would say, but I would not be sure.
page 45 } Q. Were those skid marks on the right side of the
highway as you come towards Roanoke?
A. Yes, sir.
By Mr. Messick: Your witness.
CROSS EXAMINATION.
l3y Mr. Gentry:
Q. Mrs. Blakely, what time the next day did you go over
there?
A. I am not sure, but it was around 9 o'clock I think; I saw
this car stop and I was anxious to know if someone got hurt;
it was around 9 o'clock, I think.
Q. How long have you lived out on that highway?
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A. About 18 months is what I lived there in all.
Q. I believe U. S. 460 is the main road between Roanoke and
Lynchburg towards the east?
A. That is right.
Q. Rather heavily traveled road, isn't it?
A. Yes,_ lot of traffic on it.
Q. Good many trucks go over it?
A. Yes, right many trucks.
Q. Passenger vehicles, vehicles of all descriptions?
A. Yes, right much traffic.
Q. Was your husband at home with you that night?
A. No, sir, I was alone; that is the reason I had gone to bed
early, just cut my light out and gone to bed.
page 46 ~ Q. Did you measure the marks?
A. No, I didn't measure them.
Q. Did you actually go to the scene and see them?
A. Yes, I went down there Sunday morning and could see
the marks on the highway, but I didn't measure them.
Q. You are testifying from your best judgment or opinion,
or guessing at it?
A. Yes, sir.
Q. The marks might have been less?
A. They might have been less,. or might have been more, I
would not be sure.
Q. In any event, what you saw you say was altogether on the
hard surfaced portion of the road?
A. Yes, they were on the hard surface.
Q. In the north lane?
A. That is right.
Q. That is the lane reserved for vehicles traveling in a westerly
direction?
A. Towards Roanoke, that is right.
Q. Do you have any idea how far the right hand mark was
from the north edge of the hard surfaced part of the road?
A. No, I don't; I don't remember looking.
Q. You say-you see what I mean-how far was it from this
edge (indicating)?
page 4.7} A. I know what you mean, but I don't remember
looking.
Q. Don't recall that part of it; do you know whether it was
close to the edge or some little ways away from it?
A. Well, I don't remember; I remember looking out and seeing
the black marks next morning from my bed room window, but
I don't remember looking at the edge to see if he was in the
middle of the lane or the edge of it.
Q. When you first looked out, you just saw one vehicle?
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·

A. That was all I saw.
Q. And it backed up?
A. And it backed up.
Q. You didn't see any pedestrians in and around the roadway, or anything at all, did you, or any other vehicles?
A. About the time he was backing up this car was coming out
of this old quarry road; I thought at first they had almost hit;
there was a car coming out of this road.
Q. You didn't see any pedestrians around there?
A. No.
Q. You just know about the marks?
A. I just saw him when he backed up, pulled off the highway,
and I saw him flag these cars down, trying to flag the cars down;
I saw this car stop, come down the quarry road, turn around and
pull back in back of his.
By Mr. Gentry: All right.
Witness stands aside.
page 48

~

MR. F. R. CARY,
a witness of lawful age, being first duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Messick:
Q. I believe you and Mr. Willard took Mr. Mays to the
hospital, did you not?
A. Yes, sir.
Q. How did you happen to come up on the scene of this accident?
A. Well, we was going down the Lynchburg highway, down
towards Bedford, and so we seen a girl thumbing down the road,
running and thumbing, so we went on up there a little bit further
and we seen this car in the road there, so we turned aroundI didn't know what had happened-and so me and Willard
came on back down there and I pulled down the glass and I
asked this fellow over here (indicating Mr. Wade,) what was
wrong, and he said he just hit a man, so Willard pulled on back
off the road and I looked over there when Willard throwed the
lights on him and I saw the man laying over there in the ditch
with his head in the ditch, so I got his head and. I think WillardI am not sure, but I think Willard got his feet and we put him
in the back of Willard's car and took him to the hospital; he gave
me his glasses that night, I put his glasses in my pocket and the
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next morning I took the glasses down to police headquarters
because I didn't know where Mrs. Fein lived and I gave
them to Capt. Webb, and he said he would return
page 49 } them.
Q. The man that you picked up w~s Mr. Mays,
wasn't it?
A. Yes, sir.
Q. And you say his head was in the ditch on the north side
of the road, right side as you come to Roanoke and his feet were
on the shoulder?
A. Yes, sir.
Q. And that you picked his head up out of the ditch and Mr.
·wmard picked his feet up?
A. Yes, I think Mr. Willard is the one picked his feet up;
anyway, someone got his feet and we put him in the back of the
car and took him on to the hospital.
Q. The first thing that attracted your attention you say was
a woman or girl running towards Roanoke?
A. Yes, sir.
Q. About how far was she away from the Wade car when
you saw her runrung towards Roanoke?
· A. Well, she was just a little bit up above Thomas' store,
E. J. Thomas' store, and when we came back then I never men
her any more; she must have cut off the road or something,
because there was not any more cars, I don't think, that passed
her.
Q. You all turned your car around where you go into the
city dump, did you not?
A. Yes, sir.
Q. And you came back to where Mr. Wade's car was'?
page 50 ~ A. Yes, sir.
Q. The girl you met you say was running in the
direction of Thomas' store, that would be between the Wade car
and the store down there at Tinker Creek bridge?
A. Yes, sir.
Q. That was the first thing you saw was the girl runrung?
A. Yes, sir.
Q. And then you all went up and turned around and came
back to where this car was'?
A. Yes, sir.
Q. Did any other car stop there, too?
A. I don't think so-we were the first car that stopped there,
I think.
Q. You think you were the first car that stopped'?
A. Yes, sir; in fact, I am pretty well sure we was the first
ones got there.
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Q. You told us Mr. Mays' body was lying over on the shoulder
of the road and in the ditch; about how far from the Wade car
was his body, as well as you recollect?
A. I just don't know; the Wade car was in front of him.
Q. The Wade car was in front of him on towards Roanoke?
A. Towards Roanoke, yes, sir.
Q. You just don't remember what the distance was
page 51 } between the two, between the body and the car?
A. No, sir.

By Mr. Messick: Your witness.
CROSS EXAMINATION.
By Mr. Locke:
Q. Mr. Cary, I believe you have told the jury the first thing
you noticed was this woman thumbing towards Roanoke?
A. Yes, sir.
Q. And then you next noticed a car stopped in the highway?
A. Yes, sir.
Q. Can you tell the jury approximately where in the highway
that car was stopped?
·
A. No, sir, I would be telling a falsehood if I did because I
just don't recollect.
Q. Could you say whether it was up on the hard surface or not?
A. Well, I could not say.
Q. You just noticed this car stopped; you don't know where
it was?
A. Yes, sir; I believe though it was on the hard surface.
Q. And then you proceeded on up to the city dump road and
turned around?
page 52 } A. Yes, sir.
Q. When you turned around at the city dump road
and came back, can you tell the jury how far you traveled to
get back to the car that was stopped?
A. No, sir, I would not like to say.
Q. You don't have any idea how far you came back?
A. No, sir.
Q. Where did you stop in relationship to the car that you
saw stopped, after you came back?
A. We pulled over to the side and I asked Mr. Wade what was
wrong and he said "I just hit a fellow" so we pulled back-I
believe we went in reverse there, and Willard throwed the light
over in the ditch there and we seen him.
Q. You pulled up along side of this car that was stopped on
the highway?
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A. Yes, sir.
_
Q. Do you remember whether yon pulled up on his left side
or his right?
A. Pulled up on his right.
Q. Pulled up on his right side?
A. Yes, sir, I think so.
Q. And when you pulled up on his right, did you have to go
off the hard surface?
A. No, it was the left coming back to Roanoke.
Q. Pulled up on the left coming back to Roanoke?
A. Yes, sir.
page 53
Q. Did you notice any skid marks there?
·· A. No, sir, I looked at the place next day and there
was some skid marks the next day, but we never took time to
look for skid marks or anything that rught. We just put it in
reverse and picked him up and come on in town; we tried to get
him to the hospital as soon as we could ..

r.

By Mr. Locke: That is a1L
Witness stands aside.

MR. L. WILLARD,
a witness of lawful age, being first duly sworn, testified as follows:

DIRECT EXAMINATION.

By Mr. Messick:

Q. I believe you were driving the car that Mr. Cary was
riding in?
A. Yes, sir.
Q. And you all were headed east on the Lynchburg Road;
what was the first thing attracted your all's attention?
A. As Mr. Cary says it was a girl coming down the road
headed towards Roanoke; she was walking and running all the
same time; she attracted our attention, she was trying to thumb
a ride; we went on up the road I will say approximately 250-200
or 250 yards further and there was two cars, one
page 54 ~ was pulled off the road, the front wheels off the hard
surface of the road and the rear wheels was on the
hard surface. This other car was right in the middle of the
road, and we slowed up and as I went on by it, Cary says "Let's
turn around and go back and see what's wrong" and I pulled up
in this off road there that goes into the city dwnp, and turned
around and came back and pulled down beside of this car stopped
in the middle of the road, and Mr. Wade here came over to the
car and Cary rolled the window down and asked him what was
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wrong and he said he had just hit a fellow and I asked him where
he was at, and he says "'He is out here in the ditch in the side of
the road there" and I asked him if he had called an ambulance
and he says "No, this man here was the first one would stop, I
tried to stop another fellow" and he said "he kept on going, and
I got out in the middle of the road and stopped this fellow here."
I backed on up, and as I backed up I passed Mr. Mays and my
head lights threw on him and I pulled up to the side of him and
I told them you all put him in the car and I will take him to the
hospital, so I asked Mr. ·wade which car he was driving and he
said "The one in the front up there" and I glanced out and got
his license humber, told him to follow me into the Lewis Gale
Hospital and I taken Mr. Mays up to the Lewis Gale Hospital
and Mr. Wade pulled in a few minutes after I got there.
page 55 ~ Q. Mr. Wade's car, the one you said was on the
right, was partly on the hard surface and partly off?
A. That is right, his front wheels was off the hard surface
and his rear wheels was on it.
Q. On the north side of the road?
A. Yes, sir.
Q. And that was Mr. Wade's car?
A. Yes, sir, and this other car-I don't know who the fellow
was or nothing, I never taken his name or asked him nothing,
the one driving the car, he was stopped in the middle of the road.
Q. Middle lane?
A. He was stopped in the middle lane.
Q. You have told us Mr. May's body was over there on the
shoulder and the ditch; about how far was Mr. May's body
east-that is back towards Lynchburg, from where the Wade
car was stopped'?
A. I should say it was around about 40 or 50 feet; I backed
up about that much; not more than that, I would not say.
Q. Forty or fifty feet west or Mr. May's body?
A. Mr. Wade's car was west of Mr. May's body that far.
By Mr. Messick: Your witness.
page 56

~

CROSS EXAMINATION.
'

By Mr. Gentry:
Q. Mr. Willard, do you recall about how wide that shoulder
is over on the north side of the road?
A. It is approximately _6 feet.
Q. You figure it was approximately that wide?
A. The reason I say that, Mr. Mays was laying there on the
side of the road, his feet was about 2 feet over from the hard
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surface and his head was laying on a little incline, not much
of a ditch, that comes down like that (indicating) ; his head was
laying down into a little slope on the other side, he was laying
full length.
Q. Is that about 2 feet from the north edge of the hard surface'?
A. That is right.
Q. What was the condition of the weather that night?
A. Weather was clear, dry.
Q. The roadway dry?
A. Road was dry, perfectly dry.
Q. Was the gravel shoulder dry'?
A. Dry and hard.
Q. Dry and hard?
A. Yes, sir.
.
Q. Was it in a proper and suitable condition for a person to
walk on?
A. Well, it all depends on what you want to walk on.
page 57 } Q. I mean can you walk on it?
A. Yes, sir.
Q. Was it level?
A. Level, yes, sir; part of it is level, I would say about 3 feet
of it is level with the roadbed, the hard surface; the rest of it is
on a slant.
Q. And at the point where you all found Mr. May's body, about
how wide would you say the graveled portion of the shoulder
was?
A. YoumeanQ. The graveled shoulder?
A. About 4 feet.
Q. And was that suitable for a person to walk on there?
A. Yes, sir.
Q. About how far west of this roadway that leads. into the city
dump would you say Mr. May's body was lying, just roughly,
how far beyond that?
A. You mean from where I turned?
Q. Yes?
A. I would say about 100 feet.
Q. Can you tell the jury whether that was in the curve, or
or just as you get of the west end of the curve? In other words,
was it on a curve or on a straight-of-way, can you tell us anything about that?
A. Well, it is in a curve; you. have a bearing curve
page 58 } there; don't look like a curve, but yet all the time
you are going around a curve; it is just about as you
would start to come out of a curve-start out.
Q. Do you recall what kind of clothes Mr. Mays was wearing'?
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A. Yes, he had on a dark suit.
Q. A dark suit?
A. Had on a dark suit-well, I don't know whether he had a
hat on or not, but there was a hat there beside him and some
glasses; Cary got the glasses.
Q. Did he have on a topcoat, overcoat?
A. I never seen it; no, sir,. I don't think he had a top con,t on
By Mr. Gentry: I believe that is all.
·
Witness stands aside.
By Mr. Gentry: I would like to recall Mrs. Blakely a moment.
MRS. W. W. BLAKELY,
Recalled-for further.

CROSS EXAMINATION.
By Mr. Gentry:
· Q. Mrs. Blakely, I believe you heard the commotion out on
the roadway and you immediately went to the window and looked
out?
A. That is right.
page 59} Q.. And I believe you stated you saw Mr. Wade's
car stop?
A. It was stopping just about the time I raised the shade.
Q. You actually saw it?
A. Yes, I could see it.
Q. And then you saw him immediately back up?
A. He backed up-probably looked around; anyway, he was.
just a second until he started backing up, he backed up a little
ways and the best of my knowledge he pulled off the highway, or almost off the highway.
Q. Stopped and then backed up and pulled off the highway? .
A. That is right.
.
Q. There is some evidence here, I don't know the materiality
of jt, about some lady on the highway running; did you see anybody on the highway running?
·
A. No, I didn't see anyone.
Q. There are a lot of houses up on the hill up there aren't
there, a big row of houses?
A. Yes.
Q. That is not Casper's Hill, is it?
A. That is East Gate.
Q. East Gate-Casper Hill is on down the other m1y; there
are a lot of houses up on the hill?
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A. Several.
Q. You saw Mr. Wade stop and immediately back
up; what I am trying to get at you didn't see anybody
jump out of his car, anything like that, did you?
A. No, I saw him when he pulled up and parked there, I think
he got out on ~he right hand side, walked around in front of his
headlights" antl ·was out in the middle lane flagging this car down,.
but the ·cars were coming and shining in at my windows and I
could not see everything.
Q. When he stopped and backed up is when he sorter pulled
off the road?
A. Yes.
Q. You actually saw him?
·
A. I saw him pull off,. but I don't know whether it was altogether off the highway or not.

page 60 f

By Mr. Gentry: Thank you, that is all.
Witness stands aside.
By Mr. Messick: Plaintiff rests..
Court and counsel retire to Chambers for the following motion:
By Mr. Messick~ We announced we rested, but we desire to
ask for a jury view-to have the jury go down to the scene of
the accident.
page 61 t By Mr. Gentry: At this time, when the plaintiff
has announced that he has rested,. we desire to respectfully move the court to strike the plaintiff's evidence and assign
as reason therefor briefly the following: counsel for the defendant feels that under the facts of this case, and the evidence
that has been presented by the plaintiff that they have not shown
any actionable negligence; all they have presented in their case,
as we see it, is that a pedestrian was on the highway and had a.
collision with an automobile. There has been no evidence here
of speed; there has been no evidence of a failure to keep a proper
lookout. The jury would have to infer purely from very
questionable skid marks that were seen the next day 40 or 50
feet-even assuming that they were made by the defendant's
automobileBy the Court: The woman heard the screaming of the brakes.
By Mr. Gentry: However, to infer there was negligence
purely from hearing the screaching and seeing the marks out
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there the next day-even assuming they were made by the defendant's automobile-we submit that is not sufficient probative
evidence for the jury to draw any corwlusion of negligence on
the part of the defendant, either standing alone or taken in connection with the other evidence in the case. They have introduced no eye witness to show anything that took
page 62 r place; they have undertaken to show by, I suppose
you would c~ll it premature introduction-statements that the boy made, which would certainly exonerate him
from the much and oft-discussed last clear chance doctrine;
certainly they have shown that the decedent was right on him,
8 or 10 feet a way from him when the defend~nt saw him. Now
there is some justification and excuse for th.e fact that he did
not see him, he was blinded by the lights. The C~mrts seem to
lay right much stress on it, and a good many of the cases say
that is something that happens in modern times~ The other
motorist did not obey the law, and this man's testimony would
indicate that he did let his lights down, that he did obey the law
when he s~w th.is on-coming vehicle. We don't feel that they
have borne the burden, may it please the Court, of showing a
case of altionable negligence. The defendant in this case had
just as mu.ch right to be on the roadway, and was obeying the
law and on his proper side, as the decedent did. It seems to me
that the Court could say-in fact, would almost have to say
under the evidence in this case, that the decedent did absohitely
nothing, as far ~s could have been determined here now, to save
himself from a perfectly open ap.d obvious condition. Now,
certainly had the decedent been in the exer~ise of any ca.re,
he is bol.l-n.d to have known that there was an autopage 63 t mobile approaching. I n+ake these comments because
they are made by the Supreme Court not op.ly in the
South Hill v. Gordon case, but also in another case which I can
cite to your Honor. Rad 4e been, in the exercise of any ca,re at
all, on a 30 ft! roadway, with the uncontr~dicted evidence showing that t4ere is over 3 to 4 to 6 feet of solid, level transversible
shoulder-t4e plaintiff's evidence has shown that the decedent
Wlf..S walking th~t far-measuring with the h;mds of the plaintiff-that the defendant told her about that far-which certrainly could not have been over a foot or foot and~ half. This
is their own evidence-from the harq. surfaced part of the road.
Now, as the Court of Appeals has very cogently pointed out in
South Hill v! Gordon and in other cases, that had the decedent
in this case adopted the very simple and practical expedient of
stepping to his left one foot wouhi have saved him. · I was interested in this-I didn't know whether the plaintiff was going
to take the position that we hit the man on the shoulder or not;
quite naturally we don't know; there is no evidence in this case
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that he was hit on the shoulder, so we don't have that factual
issue.
As I see it, they have painted a picture of a decedent walking along on the left hand side of the roadway, on the
page 64 ~ hard surfaced portion, and if he had been looking,
may it please the Court in this day and time he is
bound to have seen the approach of the defendant's automobile,
and had he taken one step to his left, or done anything at all to
have saved himself, this accident would have been avoided.
You can't have the last clear chance because the evidence has
not shown there was any interval of time within which the plaintiff saw, or could have seen, or done anything to have prevented
this accident. This csse is right squarely like the South Hill v.
Gordon case in that the plaintiff simply has not borne the burden.
Here we have a picture of a decedent, 84 years old, who admittedly was reported missing on the day of the accident.
Whether that has any relev:ancy or not, I don't know, but it is
not like a person presumably going along with his normal faculties; there was something unusual, the fact he was missing, his
family was alarmed about him in the night time, 5 or 6 miles
from the house where be lived, out on a main, heavily traveled
highway on Saturday night; of a.U nights to be on a highway
anywhere around this part of .the country on Saturday night,
to say the least is certainly a very dangerous thing to do.
Now, I submit here is another poine-I don't want to go into
_ a long discussion of it at this time, but I think it is
page 65 ~ very material-we take the position that under the
decision of the Court of Appeals in Pugh v. Crouse,
which was tried right here in your Honor's court, on the definition of a highway, that a pedestrian, when he has got a 3, 4 or
5 ft. transversible shoulder which is part of the highway, he has
got to walk on it. I know my worthy adversa.ry will say that
is absurd, perhaps untenable, but we maintain under the definition of a highway, which includes the shoulders, that this decedent
was not wallcing as near as practicable to the extreme left hand
side of this highway. We therefore, take the position no primary
or actionable negligence has been shown. The plaintiff has
failed for lack of proof.
Second-we take the position that .even assuming enough
evidence has been introduced for the jury to infer from the socalled questionable skid marks, or from the statement about
the blinding lights, that the defendant was not guilty of negligence; that the evidence shows unquestionably that the decedent
did not avail himself of the simple expedient of stepping asjde,
and the evidence shows that as a matter of la.w he was guilty
of contributory negligence.

By the Court: All right, gentlemen.
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By Mr. Messick: I don't think any argument js
necessary. I don't know where Mr. Gentry expects
a pedestrian to walk in this state. He is now contending that
it is the duty of a pedestrian to walk on the shoulder of the road.
The statute says "extreme left edge or side of the highway."
The evidence in this case shows this man was walking on the edge
of the hard surface, according to the defendant's own statement.
That, if your Honor please, is a pedestrian sidewalk under the
Coates case and under the law of this state-the Pugh case, or
any other case to the contrary. This man driving an automobile
ran him down when he was within a foot of the edge of the hard
surface or 10 inches of the hard surface. Furthermore, the
testimony of one of the officers is that defendant said he did not
know whether he had just stepped up off of the shoulder on to
the hard surface or not, or whether he was on the shoulder. His
body was found lying in the ditch on the right side of the road.
This defendant had a road 30 ft. in width, a whole middle lane,
a whole right hand lane with the exception of 10 inches of it, to
have passed by this man in safety, and instead of that he ran
him down on his own sidewalk.
By the Court: How about arguing this part-his proposition
that the intestate in this case had the same opportunity
page 67 } to avoid the accident the .defendant had?
By Mr. Messick: If your Honor please, the evidence
in this case shows the plaintiff was walking where he had a
right to be under the law of this state, on a pedestrian sidewalk.
The defendant didn't have any right to run him down; where is
there any evidence that this man had an opportunity to step
off of the hard surface to avoid being struck? The evidence
in this case is this car came around a curve.
By the Court: It was his duty to keep a lookout, too. That
is what I want you to look at-the proposition that the pedestrian
had the same opportunity the automobile driver had.
By Mr. Messick: In the Coates case it is laid down absolutely
that a pedestrian walking on the extreme left side of the highway
has a right to a.5sume that an automobile coming will drive
seasonably to the left until the contrary appears. Where is
there any evidence in this case that this man had a single minutethat there was a single minute for this old gentleman to get off
this hard surface after this car came around the curve?
By Mr. Gentry: That is exactly the point I am making,
Judge-you hit the nail on the head-what chance
page 68 } did we have in this case to avoid an accident that was
not available to the plaintiff?
By the Court: Have you got any other point-I think that
is covered?
By Mr. Gentry: What negligence have they shown?
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Mrs. R,osa A. Smith.
By the Court: I am not going to pass on that now; it is a jury
question.
By Mr. Gentry: It has never ceased to be the law that the
burden of proof is on the plaintiff; it is up to him to prove it.
By the Court: You go ahead and Except to the Court's ruling·.
By Mr. Gentry: Defendant Excepts for reasons assigned in
oral argument. ·
Court and counsel return in the presence of the jury.
The following evidence was introduced in behalf of the def enda:o..t'~ · · ·
MRS. ROSA A. SMITH,.
a witness of lawful age, being first duly sworn, testified as follows:

DIBECT EXAlvlINATION.
By Mr. Gentry;
Q. You are Mrs. Rosa A. Smith?
page 69 } A. That is right.
Q. What was your position, Mrs. Smith, on October
9th, 1948 with the City of Roanoke?
A. I am a police woman; I was working in the Detective
Bureau on October 9th.
Q. On that day you were working in the Detective Bureau'?
A. Yes, sir.
Q. Did you receive a call or message that the decedent in
this case, Mr. Mays, had been r~ported m.issing?
A. I had a call, telephone call, from Mrs. Fein reporting her
father missing.
Q. And you actually received that call?
A. Yes, sir, I took the call.
Q. What time did you receive the call?
A. 7:45 p. m.
Q. What was the substance of the call?
A. She just reported him missing; we took a description of him
and also what he was wearing and how long he ba4 been missing.
Q. What was your rport that you got?
A. Well, here is what I have; "Above repoi;ts her father,
Albert Mays, white male, 84, 5 ft. 6 in. tall, 150 ponnds, baldheaded, has a little hair around back of head which is gray;
hazel eyes; wore dark brown tweed suit and green shirt; missing
since about 1 p. m. date.
page 70 ~ Q. Y OlJ. didn't get any other inform~tkm.?
A. No, sir, because there is very little we can do;
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H. C. Altizer.

if we woulcr have seen this party all we could have done was to
tell him to go in; it was with Mrs. Fein.
By Mr. Gentry: That is all.
By Mr. Messick: No questions.
Stands aside.

OFFICER H. C. ALTIZER,
Recalled.
DIRECT EXAMINATION.
By Mr. Gentry:
Q. You and Mr. Duffey made some investigation of this
accident on the night of October 9, 1948; will you please tell
the jury whether you went to the scene of the accident and as
well as you could determine, where the scene of it was.
A. I went to the scene later on in the night after the time we
left the hospital; probably around one o'clock that night.
Q. What physica] marks or evidence did you see on the roadway there or off of the roadway?
A. The only information that I got at the exact point was at
a service station up there; the party there tole me just about
where it happened; I had two difl'erent locations of it. The
only thing that I s~w or found there was what the
page 71 ~ boy showd me where it happened.
Q. Did you examine the hard surfaced portion of
the roadway?
A. Not thoroughly; just there going over it with flashlight.
Q. Did you see any skid marks on the hard surfaced part of
the roadway?
A. No, not at that time, you could not tell anything about it.
Q. You say you examined it with a light; you didn't see any
skid marks?
A. No, sir.
Q. There has been some evidence here that there were marks
for 40, 50 or 60 feet; you were out there that night?
A. Yes, sir, about one o'clock.
Q. And you said you didn't see any?
A. Not at the point I was at, no, sir.
Q. What point where you at?
A. The first place I went to was to the first information we
had, that it was at the intersection of Bent Road; I came then
down to the Gulf place and they gave me this other information,
said it happened somewhere between Thomas' old service station
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and E. J. ·Thomas' store. We drove down there, and the only
thing I found down there on the road about where the man told
me it happened was this comb and handkerchief.
page 72 ~ Q. And you did examine the roadway and didn't
see any marks?
A. Just what there was that I could see there; I didn't find
any blood or anything.
Q. What time of night was that?
A. Around 1 or 1 :30-something like that.
Q. I believe the accident happened somewhere around 9 :30
to the best of your information?
A. 9:30 yes.
Q. And did you go back to the scene at any other time?
A. No, sir.
Q. Do you know whether Mr. Duffey did?
A. I don't know; I think he went back the next day.
Q. Was Mr. Duffey with you?
A. No, he was not; be was going off and asked me if I would
go see and he would not have to work overtime.
By Mr. Gentry: I believe that is all.
By Mr. Messick: No questions.

MR. C. W. DUFFEY,
Recalled,
DIRECT EXAMINATION.
By Mr. Gentry:
Q. Mr. Duffey, I believe you didn't go back out there that
night, did you?
A. No, sir, I didn't.
page 73 ~ Q. Did you go back to the scene of the accident
at any other time?
A. I went down on 460 the next night, but I never did find
any place that I thought the accident happened.
Q. Did you ever see any skid marks there?
A. No, I didn't.
Q. Were you ever reasonably satisfied that you had found the
place where the accident happened?
A. Well, no; there was no evidence that I could find the next
night you see, as to where it actually happened. I knew it was
somewhere between E. J. Thomas' store and Pete Short's service
station.
Q. You are familiar with the location-these photographs
are familiar to you?
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A. Yes, sir.
Q. Take for instance-I will show to the jury photograph #2there has been some evidence here that Mrs. Blakely lives in
this house-this is the city dump here (indicating).
A. That is right.
Q. Can you state whether or not you examined the roadway
in that general vicinity there to see if there were any marks?
A. I examined the roadway from E. J. Thomas' store to
Short's Service Station.
page 74 } Q. Where is Short's Service Station?
A. Where the road turns to your right going into
Vinton.
Q. That is a quarter mile down east of that?
A. That is right.
Q. So I take it then you examined the roadway all in that
whole territory?
A. Yes, sir.
Q. And you didn't find any evidence of any skid marks at all
when you were examining jt?
A. No, sir; that was, of course, the next night, you see.
Q. Did you examine it with a light?
A. That is right.
Q. And you went out there I believe, both you and Mr. Altizer,
of course, charged with the duty of making an official investigation?
A. That is right.
Q. You generally consider if there were any marks or anything on the roadway any place they are material to a case and
you would make some note of it?
A. Yes, sir.
Q. You found absolutely nothing in this case?
A. No, sir.
By Mr. Gentry: That is all.
Witness stands aside.
By the Court: We will adjourn until 2 p. m.. for
lunch; don't talk to anyone about this case or let any..:
one talk to you about it during that time.
page 75 }
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MR. C. R. WADE,

a witness of lawful age, being first duly sworn, testified as follows:

DIRECT EXAMINATION.
By Mr. Gentry:
Q. You are Mr. C.R. Wade, the defendant in this case?
A. Yes, sir.
Q. What is ¥our age and your address?
A. Twenty-seven years of age; Route 1, Troutville.
Q. What ia·-your business, your occupation?
A. Railr9ad fireman, extra fireman on N & W Railroad.
Q. Extra fireman on the N & W?
A. Yes, sir.
Q. Are you working on the N & W now?
A. I am unemployed now; been cut off since third day of
February.
Q. I believe you were involved in an automobile
page 76 } accident on the night of October 9, 1948?
A. Yes, sir.
Q. Will you state to the jury what kind of car you were driving
that night?
A. 1940 model 4-door LaSalle sedan.
Q. What time of night did this accident happen?
A. Around 9:30.
Q. Roughly just whereabouts on route 460 did the accident
actually take place?
A. Well, at the time Roanoke City started at Tinker Creek
Bridge; it was on the second curve the other side of Tinker Creek
bridge, about ~ mile outside of the city.
Q. These pictures here that have been introduced in evidence,
I will ask you to state if photograph #3-this photograph (indicating) looking in a westerly direction on U. S. route 460, is
approximately the place where the accident happened?
A. Yes, sir.
Q. That shows the general situation, general la.yout?
A. Yes, sir.
Q. Here is another-photograph #1-looking in an easterly
direction, and that is a view of the roadway as it was substantially
the night of the accident, I believe?
A. Yes, sir.
page 77 } ·Q. Now, Mr. Wade, I show you photograph #4
which purpots to be the view or location looking in a
general westerly direction, and ask you to state if you were in
fact, traveling in a westerly direction on that highway on the
night of October 9, 1948 at the time of this accident?
A. Yes,. sir.
Q. What protion of the highway were you traveling on?
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A. Traveling in the right hand section of the three-lane highway, north section.
Q. Do you recall the condition of the weather that night?
A. Clear and dry, dark night.
Q. It was clear and dry?
A. Yes, sir.
Q. No occasion, of course, for the windshield wipers or anything like that?
.
A. No, sir.
Q. As you were traveling along approaching the scene of the
accident, roughly what would you ~stimate your speed to be?
. A. 35 miles an hour.
Q. 35 miles per hour; were the headlights on your automobile
working and in proper condition?
A. Yes, sir.
Q. Were your brakes on the automobile functioning
page 78 t properly?
A. Yes, sir.
Q. Were you alone at the time of the accident or have anyone
else in the car?
A. I was by myself.
Q. I take it you were on your way in to Roanoke?
A. Yes, sir.
Q. You say you live at Troutville?
A. Webster is where I live, Route 1, Troutville.
Q. Is that down east of the accident, down that way?
A. Yes, sir.
Q. In other words; you were coming in Roanoke frotn the
general direction of your home down around Webster?
A. Yes, sir.
Q. Mr. Wadei as you were traveling along that night dn this
curve, do you recall whether or not there were any automobiles
back of you proceeding in the same direction that you were
proceeding'?
A. No, sir, I don't recall about automobiles being behind me.
Q. Do you recall whether or not there were any pedestrians
in and around the roadway, crossing the roadway at that time?
A. No, sir.
Q. As you got about up to the scene of the accident,
page 79 f do you recall whether or not any cars were approaching you traveling in an easterly direction on the highway?
A. Yes, sir, I was meeting a car on that curve.
Q. You were meeting a car on a curve-on the curve?
A. Yes, sir, on this curve.
Q. What was the condition of that on coming cars head light?
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A. Had his headlight on bright focus.
Q. Had his headlight on bright?
A. Yes, sir.
Q. When you first saw the on coming car, were the headlights
shining directly towards your car, or were they at a tangent?
A. They would not be shining directly toward my car at the
time, no.
Q. Can you explain to the jury why that would be so?
A. Because I was going into a right hand curve and he was
coming into a left hand curve; therefore, his lights would shine
off and my lights would be shining more into him than his shining
into mine.
Q. Did you at any point in that curve approach a certain
position where your lights more or less shown into each other'?
A. Yes, sir.
·
Q. And what did you do at that point?
page 80 ~ A. I lay my foot up off the accelerator and at that
time the automobile passed on by.
Q. What did you do if anything, with reference to your lights?
A. My lights had been dim-when I first see the other cars
headlights, I dimmed my lights.
Q. You dimmed your lights for this approaching car?
A. Yes, sir.
Q. Are you able to state to the jury approximately what
distance you were traveling with your lights dim when this car
was coming towards you?
A. I would say at least 100 yards.
Q. Probably 100 yards; as this car was coming toward you,
what, if anything did you do at the instant when you passed
the on coming car?
A. I brightened up the headlights as soon as I passed him.
Q. What, if anything, did you see at that time?
A. Saw Mr. Mays on the highway walking on the highway
at a point about 10 foot in front of me.
Q. What portion of the highway was he on?
A. He was on the left hand side of the road, walking toward
me on the highway.
Q. Can you state to the jury about where he was on that hard
surfaced portion, how close he was to the extreme
page 81 ~ north edge or just where was he on the highway?
A. Well, I could not say exactly where he was; he
was up on the highway some; I don't know how much.
Q. Where was your automobile traveling with reference to
the highway-in other words about how far were your right
wheels over-from the edge if you can at all determine?

Effie Mays Fein., .Adm 'x v. C. R. Wade

59

C.R. Wade.
A. I would suppose it was around 272 feet from the right
edge of the highway.
Q. I believe that is a three lane highway?
A. Yes, sir.
Q. Divided into three lanes?
A. Yes, sir.
Q. And it was so divided on the night of the accident?
A. Yes, sir.
Q. How wide is your automobile?
A. I don't know; I suppose around 6 feet.
Q. And you think you were about 2~ feet from the edge?
A. Yes, sir.
Q. Then you were approximately, I take it, driving approximat~ly in the middle of your proper right hand north lane or
west bound lane?
A. Yes, sir.
Q. And the decedent was up in some portion of the
page 82 } traveled portion of the highway?
A. Yes, sir.
Q. Now, what if anything, Mr. Wade, did you do just prior
to or at the moment of the impact?
A. Just as I saw the man I gave my car a quick jerk to the
left, both h~nds on the wheel and I gave my car a jerk like that
to the left to try to avoid the accident.
Q. What portion of your automobile collided with the pedestrian, or what portion of the automobile did the pedestrian
walk into, so to speak?
A. Well, I would say it looks to me as though his knee hit my
right front fender and threw him up over the fender, and his
shoulder hit right the bottom of my wind shield and his head
hit about half way up my wind shield.
Q. Do you have your automobile here today?
A. Yes, sir.
Q. Is that dent still in the front fender?
A. Yes, sir, sitting right down on the street, right beside the
Salem theatre.
Q. Does the dent still appear on the right extreme right
front fender?
A. Yes, sir. One thing, where the drain drains the water off
the top of the automobile, that was bent down so I could not
open my door; I moved that so I could open my door; the other
dents are still in it.
. Q. Did you see the decedent Mays, at any time on
page 83 } the highway prior to the instant when you passed the
automobile and turned your bright lights on and when
he was within 10 feet in front of you?
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A. No, I had not seen him before.
You had not seen him before that?
No, sir.
You say it was on a curve?
Yes, sir.
Do you know anything about the degree of that curvein other words; was it a sharp curve or moderate curve?
A. Well, with a three lane highway you would not consider it
a sharp cur:ve, but if it had been on an old highway it would
have been considered sharp; it is not such a bad curve.
Q. Was there anything, as far as you could see and could
have determined that would have prevented the decedent, Mr~
Mays, from seeing the approach of your automobile?
A. It seems to me he could have seen the reflection of the
lights, or could have seen the lights.
Q. Do you know of any reason why the decedent,. Mr. Mays,
could not have seen or heard, or been aware of the automobile
that was approaching you passing him?
A. No reason whatsoever.
Q. Do you have any opinion as to whether or not the lights
on this approaching automobile were of such brightness or
intensity that ordinarily one walking along in the
page 84 }position Mr. Mays was presumably in, would have
seen the reflection of these lights?
·
A. No, I don't think so; I think if his back had been turned
to them he would hardly have seen them.
Q. When your lights are on depressed or dim, they proiect
some distance forward on the roadway, I take it?
A. Yes, sir.
Q. In other words, they can be seen?
A. Yes, sir.
Q. What kind of lights did you have?
A. Considered good, passed inspection-I considered them
rather good lights.
.
Q. In· other words, if you want to go from high beam to a
lower beam, what do you do?
A. _Just press the pedal on the floor board.
Q. Just like you do on the average automobile-press a little
button and them go from bight down to your dimmer lights?
A. Yes, sir.
Q. And when you want to go back on high lights, you press
it again?
Q.
A.
Q.
A.
Q.

A. Yes, sir.
Q. Most cars have that arrangement, I believe?

A. Yes, sir.
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Q. You say these lights are approved by the Motor
page 85 ~ Vehicle Commission?
A. Yes, sir.
Q. In other words, your certificate of inspection was passed
allright with that type of lights?
A. Yes, sir.
Q. About how far did you travel after the impact with Mr.
Mays?
A. I think about 35 or 40 feet.
Q. Did you stay on the hard surfaced part of the road?
A. Yes, sir, I stayed on the hard surface.
Q. What did you do thereafter?
.
A. After I stopped I backed up because it was dark, no cars
were coming, so I backed up and got out as far in the middle
lane-not completely in the middle lane, but I got out far enough
so if the man was laying in the road I would miss him, and I
backed up to him and put my lights on him and saw he was
laying with his feet about 1~ foot or 2 feet off the hard surface
and his body laying in a crouched position. Then I ran past
him and pulled over to the side of the road with my right front
wheel off the highway and my left front wheel still on the highway and stopped and went back and started flagging automobiles.
Q. Do you have any impression or theory as to just how Mr.
Mays happened to hit the wind shield-in other words, tell
the jury what happened to his body at the time of
page 86 ~ the impact?
A. The best way I can figure it out his knee hit the
side of my fender and the impact threw him over top of my
fender and made his shoulder hit right at the corner of my wind
shield.
Q. Do you think it was his head that hit at the corner of the
windshield?
A. No, I think it was his shoulder, because there was about
that much space-looks to me-where his shoulder hit and then
his head hit on up farther.
Q. Then what happened to him, did he fall off on this side of
the car or shoulder?
A. I could not say because I did not see him.
Q. You didn't run over him?
A. No, sir, I didn't.
Q. Hit at such an angle he fell off on the shoulder?
A. Yes, sir.
Q. Of course, had he fallen on the hard surface, your automobile
would have passed over his body?
A. Yes, sir.
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Q. You didn't run back of the hard surfaced part of the roadway?
A. No, sir.
Q. Now, do you recall whether or not you applied your brakes
at the instant of the impact?
page 87 ~ A. No, I didn't apply my brakes until after I had
straightened my car out after I made that quick jerk
I straightened it back up and applied my brakes.
Q. Why was that so?
A. If I had applied my brakes and missed him with the front
end of the car, applying the brakes would have thrown it back
and I would have hit him with the back end anyhow, if I had
put my brakes on.
Q. How far do you say he was from you when you first saw
him in front of you?
A. Eight to ten feet.
Q. I take it there was very little time for the application of
the brakes, or any action at that time?
A. Yes, sir, didn't have time to apply the brakes.
Q. How fast would you say your car was traveling at that
time?
A. Say between 30 and 35 because I had let up on the gas
and it slowed down a fraction.
Q..When you saw the oncoming car?
A. Yes, sir.
Q. I believe Mr. Willard and Mr. Cary came up afterwards
and you assisted Mr. Willard or Mr. Cary or someone in getting
the injured man into the automobile?
A. Yes, sir.
Q. And you went on into the hospital?
A. Yes, sir.
page 88} Q. Mr. Wade, did you. have a conversation with
Mrs. Fein at the hospital?
A. Yes, sir.
·Q. You have heard the statement here that you had admitted
to Mrs. Fein that this accident was your fault, and in the same
breath apparently that it could not be avoided; did you make a
statement to her this accident was your fault?
A. No, sir.
Q. What conversation did you have with Mrs. Fein, what
did you state to her about the accident?
A. She asked me how the accident happened; I told her
exactly as I have told it to you how it happened, and I told her
that I could not help it, if it could have been avoided, I would
I would have avoided it, but I could not help it.
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Q. Is that substantially the statement ·you made to the investigating officers in telling them how it happened?
A. Yes, sir.
Q. There is some evidence here about somebody on the roadway running, trying to thumb a ride-I don't know whether
it is material or not, but did you see any such person as that
on the road?
·
A. No, sir.
Q. You say you were alone in the automobile? ·
A. Yes, sir.
page 89 } Q. How did you apply your brakes, Mr. Wade,
with what severity or not?
A. Well, I applied them so I could stop right away, as quickly
as I could.
Q. Do you recall whether or not you skidded on the highway?
A. Possibly did, I don't know.
Q. If you did, do you have any idea what distance you skidded?
A. No, sir, I don't, but I think I stopped in 45, 40 or 35 feetwithin 40 feet at least after I hit the man, and I didn't apply
the brakes until after I had straightened my car up.
Q. And the statement you didn't apply them for fear the
rear of the car might him, was it?
A. Yes, sir.
Q. Did you see any movement of any kind on the part of Mr.
Mays before the accident?
·
A. Only move he made was to reach for his hat like he was
pulling his hat down over his enes.
Q. Reached for his hat like he was pulling it down over his
eyes?
A. Yes, sir, seemed to be doing that.
Q. At that time was he on the hard surface?
A. Yes, sir.
page 90 } Q. Do you know whether or not there was any
shoulder over off of the main part of the road, on which
he could have stepped?
A. Yes1 sir, there was about 4 foot of dry, hard, packed road
surfaced upon which he could step, been rolled down the same
as the highway was.
Q. Did he make any effort to step off, or just continued on?
A. Made no effort.
Q. Did you cut your car as quickly as you could you say, to
the left, after striking him?
A. Yes, sir.
Q. Do you know whether or not there was anyone.up at Mrs.
Blakeley's home, did you see her around at all?
A. No., I didn't.
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Q. What kind of clothes was Mr. Mays, the decedent wearing?
A. Had a dark brown tweed suit on, and green shirt looked
like-more like a sweat shirt.
Q. Do you recall there was any part of his clothing anything
that would have picked up and reflected the light better?
A. No, sir, it was dark clothes.
Q. Do you recall whether he had on anything white-white
shirt?
A. Nothing white.
page 91 ~ Q. or·anything like that?
A. No, sir.
Q. Do you recall whether he had on a hat'!
A. Yes, sir, he ·'Was wearing a hat.
Q. How about'-a top coat, did he have a top coat on?
A. No top coat, no, sir, no top coat.
By Mr. Gentry: I believe that is all.
CROSS EXAMINATION.
By Mr. Messick:
Q. Mr. Wade, you say you were driving a LaSalle automobile?
A. Yes, sir.
Q. Four-door?
A. Yes, sir.
Q. Sedan?
A. Yes, sir.
Q. That is large automobile, same class of the Cadillac, isn't
it?
A. Same as Cadillac but not as large as Cadillac.
Q. Not quite as large; it is a large, expensive car?
A. Well, yes, sir.
Q. High powered automobile?
page 92 ~ A. Yes, sir, high powered automobile.
Q. This automobile was equipped with headlights
that show up a person on the highway for at least 350 feet in
front of you,. wasn't it?
A. Yes, sir.
Q. And under the low beam would show a person for at least
a hundred feet, wouldn't it?
A. Well, I don't know what the distance is.
Q. The law requires that it be focused so it will make a person
on low beam show at least a hundred feet-you say your car
was equipped to comply with the law?
A. Yes, sir.
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Q. If it will show up a person for a hundred feet; wiil you
kindly tell this jury why it -was you didn't see this niaii until
you got 8 to 10 fe~t ftom him?
.
A. I was blinded by the other mart's headligti.~s.
Q. Let's see about that_;_where did this accident happen, did
it happen east or west of the road that goes into tM city dulnp?
A. Happened west.
Q. Happened west--'-·how far west?
A. Perhaps 50 feet, perhaps 75 feet.
Q. 75 feet?
A. Yes, sir.
.
Q. Do you mean to tell this jury that 75 fijet, or 50 feet east
of this road-I mean west of tliis roitd going into
page 93 r that dtittip that yoli cdtild_ntrb see a iliaii Walking there
_ until yoti got 8 or 10 feet fron~ him?
A. That road here is on this side df this curVe, or right about
the rniddle of that tlurve; thtit is n long curve; that is not a short
curve.
Qi I understand-'-'-take that pictlite tight there; is there anything in the world to keep you frdiii seeing that rttaii?
A. Man's lights blinded me.
Q. Where did he pass you?
A. Right here 8 or 10 feet before 1 saw the matt.
Q. ;He wits not tlfi the curve rottd then?
A. No, I was an. the curve,
Q. Your lights would have been shinirtg ttiWards him?
A. When a car gets up close to you, his lights will blind you
whether he isQ. Did the lights of this car blind you?
A. Yes, sirz
Q. How fast were you going?
A. 35 miles ah hour~
Q. You were going 35 miles an hour when you hit the ttU1rt?
A. No, sir.
Q. Had not applied yotir brakes?
A. No, sir.
Q. Wlly1
page 94 t A. B_ecause I didn't have time.
Q. Yoti me:tn when the lights of this automobile
blinded you, you didn't have tune tb apply the l;>rakes?
A. I had slowed my automobile Up to.a..:..-fot off the gas.
Q. Why didn't you put the brakes on if you were blihded?
A. I was not blinded then; I had turned my lights back on
bright when I picked up the man; I was blinded for ttbout one

second.

I

::
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Q. You were blinded for about one second-why didn't you
put your brakes on?
A. I had let up off the gas-and then I turned my lights back
on bright after I passed him.
Q. How far did you go in that one second?
A. I figure 100 feet.
Q. You were going 100 feet in a second?
A. I don't know what distance; you can go considerable
distance at 35 miles an hour.
Q. How far did you go in that second?
A. I was going 35 miles per hour.
Q. Going 100 feet in a second
A. I don't know how far.
Q. Why was it you didn't see this man if you had headlights
on your car equipped as the state law requirespage 95 } that you didn't see him until you got 8 to 10 feet of
him-look at the photo, here is the road going into
the dump, here is the road going into the plant there, isn't it?
A. It is over here, you have your finger at the wrong place.
You are marking the mail boxes.
Q. Right there then is the road?
A. Yes, sir.
Q. It happened 50 or 75 feetA. I don't know the distance, I said approximately.
Q. Here is about where it happened, that is what you said.
A. I said approximately.

(Counsel for plaintiff shows photo to jury)
Was there any automobile in the middle lane?
No, sir.
Was there any automobile in the right hand land at the
you hit this man?
I was in the right hand lane.
I mean in the right hand lane going east?
No, sir.
·
And you didn't see him until you got 8 or 10 feet from him'?
That is right.
Q. You say you came a hundred feet a second?
page 96 } A. I don't know the distance.
Q. Well, that was your statement, yet you saw him
raise his hand up and pull his hat down?
A. No.
Q. Didn't you tell the jury that?
A. No, no, sir; I said he was reaching after his hat, I didn't
say I saw him reach his hat and pull it down.
Q.
A.
Q.
time
A.
Q.
A.
Q.
A.
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Q. I understood you to say Mr ..Wade, that he reached up and
got his hat as if he was pulling it up-down, I mean, over his
eyes?
A. I said he was reaching for his hat; that was my statement.
Q. Did he reach up and pull his hat down over his eyes or not?
A. He was reaching for his hat as though to pull it down over
his eyes; that was my statement.
Q. And you saw him doing that while you went 8 or 10 feet?
A. I saw him with the motion for his hat like this, I said I
saw him as he was doing it; it appeared to me that was what he
was doing.
Q. Did he get hold of his hat?
A. Not as I saw.
Q. You didn't see him take hold of his hat?
A. No, sir, I saw Mm reaching for his hat.
Q. Reaching for his hat, and you told the jury in
page 97} your direct examination by Mr. Gentry to pull it
down over his eyes?
A. As though to pull it down over his eyes.
Q. And you saw that in 8 or 10 feet?
A. I saw him reaching for his hat in 8 or 10 feet.
Q. If you saw him reaching for his hat, why didn't you see
this man before if you could see him reaching up his arm?
A. That was at the time I brightened my lights up.
Q. If your lights were equipped so that you could see within
a hundred feet as the law required you, why didn't you see him?
r

By Mr. Gentry: He has answered four times.
Q. Why didn't you see him?
A. The lights were blinding me.
.
Q. Allright, sir, then if the lights of the other car were blinding you, and you could not see, what was in front of you, why
didn't you stop?
A. There was not time to stop; I dimmed my headlights; the
other man didn't dim his, and by that time he passed me and when
he passed me I brightened my lights up and I saw the man.
Q. Lets get one other thing clear-you said you were only
blinded for one second?
A. Perhaps one second.
page 98 } Yes, sir, now if you were only blinded for one second
and your lights required you to see a person 350 feet
in front of you, why didn't you see this man before you were
ever blinded.
A. Because I was coming around the curve and that man was
on the other end of that curve.
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a. R. Wade,
Q. Do you mean to tell this jury--"-take photo #4-do you
mean to tell this jury back here 350 feet as shown by this picture;
with your bright lights on, you could not see a man walkirtg on
that road there?
A. The curve is there--=-if you cduld see the scene df the accident-=Q. We want-"the· jury to go to see the scene.
Q. You c~n get a better picture of that curve than you can
from that 'jJicture.
Q. Here j.s a picture you had Mt. Malcolm make, didn't you ..
A. Yes, sir.
Q. You had Mr. Malcolm make that picttire for you?
A. Yes, sir.
Q. That picture is #4 which is taken west of the intersection
that goes into the dump, isn't it? .
A. That picture is taken east of it.
Q. ! mean east of the road that goes into the dump?
A. Yesl sir.

(Counsel for plaintiff shows picture to the jury.)
Q. f WIil as~ .Yt>ti to tell this jury if you haven't got
a plain view of. that highway for a distaiice of 300 feet
from that tioi11t, or mote?
A. ~9, sit.
.
Q. What is to keep yott f1'6Ii1 seeing?
A. My lights would be deflected tlft this way btmause 1 am going
around the curve, the man was oyer here (indicating).
Q. Your lights 11re §hlttlttg il1 the direction you W@re going?
A. Yes, go in a straight beam.
Q. Isn't that a straight beam dowtl ther~ that covers up the
whole road?
A. No, sir, that is a curve.
Q. Wouldn;t cover both sides of it-dti you trteati to tel1 the
jurr 4riving along here do you pick a man up.
. .
A. It would il<?t pick tip a man ifi dark clotliiflg, would tiot pick
up a bJ~ck cat eithe~. . . ..
. .
Q. H you .W~re blinded, I wattt yo~ w tall this jury again why
it was you didn't stop your automobile?
A. I let my foot up off the gas to _stop th~. attt~moblle and
the ca:r; 4ad gone on; I~~ ntlt blltided then; I brightened them
up and the man was right irt f tont of the.
_
Q. Did it ~ver occur to yau to put ytutr foot on the
brake?
page 100 f A, You can't do th.at a~ fast as you catl see. it.
Q. How long does it take you to put your foot on
the brake?

page 99 }
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0. fl. Wa4t3.

A.. J wQuld not s~y ~ matt~r of pow long it would take, J qon't
know because I never timed myself; I can do it jW:it as quick as
anybody else can~
Q. Po you tnet:m to t~ll this jury when you wen~ blinded there
as you say by the lights of that approaching car, you. Q<.mld not
put yotJr, foot on the brake?
A. I saw no necessity for pµtting my foQt Oll th~ hrl:!i~e; I was
in my proper lane on th~ lµghw~y.
Q. :J3µt YPU could 11ot ~ee?
A. I was in my proper lane of the highway.
Q. But yo~ tqld this jury yotJ could not se~; U yol.J co~ld not
see, why didn't you stop.
By Mr. Gentry: I object to that, Mr. Messick knows yoll:
don't have to stop your automobile when you are blinded by the
lights of a car-Mr. Messick knows it.
·
By the Court: I think he has answered that.
By Mr. Messick: I know what the law is.
By the Court: This is not any plac~ to arwie the law. I am
sustaining your objection.
,
By Mr. Gentry: I object tq that, and it is unfair,
page 101 r By Mr. Messick: I object to comments of tha,t kipd.
By. the Court: Disregard, g;entlemen1 q,l} thf3 comments except m1ne.
Q. Yau t.old the. jury you ~~w PQ Jl~~essity fPl! stopping?
A. Well if I stop every time somebody clcm't dim the headlights for me between home and Roanoke, I will be stopping 20
or 30 times between home and Roanoke.
Q. You knew you were within~ qq~rte11 JnU~ Qf t4e, qorporate
limitf) of Itoa,nAk~ City, didn't you?
A.. Tha,t is right!
Q. And you knew that pedestrians frequently walk ~long this
road, didn't you?
A. Pedestrians usually hav~ µg4t1:1 ~t th~t tiw~ of night
walking along the road, and. they ~r~ µot UP in the }lighw~y.
Q. Pedestrians walk with lights, then?
A. Usual case~, out w. th~ oo'-m-try, th~Y do.
Q, I ask you sinmlY this:-:i.iid yoµ know th~t pedestrifl~S
used that road along there walking QM!{ ~1id fo:rth to theµ-

home?

A. I also knew there was a should.er on th~ ro3:.d phmty wide
enough for p~destri®a to wP.-lk on.
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C.R. Wade.
Q. You know just as well as I do that pedestrians have an

absolute right to walk on the hard surface of the
page 102 } road, that is his sidewalk, on the left side?
A. With the shoulder of the road he could walk
on the shoulder.
Q. Were you looking for pedestrians on the hard surface?
A. Yes, sir, I was looking for everything.
Q. Then, why didn't you see this man?
A. Because I was blinded by headlights; I told you that.
By Mr. Gentry: He has said that about 6 times.
By the Court: I think you are right.
Was there any fog?
No, sir.
Was there any mist?
No, sir.
Was there any snow?
No, sir.
Was there any sleet?
No, sir.
Was there any ice?
A. No, sir.
Q. Was there any rain?
A. No, sir, I have stated that also before.
Q. You had none of those things to interfere
page 103 } with your vision of people on this road, did you?
A. No, sir.
Q. Dry night?
A. Yes, sir.
Q. Thirty feet of pavement?
A. You are supposed to keep in your proper lane; it is against
the law to get over in the middle lane unless you are passing
somebody.
Q. Thirty feet of pavement?
A. Ten feet of pavement to drive in.
Q. Weren't you passing somebody?
A. No, sir.
Q. You weren't passing a pedestrian were you?
A. No, sir, I am supposed to stay in the right lane unless I
am passing an automobile.
Q. Supposed to run over a man that in there and walking as
the law says he should walk?
A. Man saw me before I saw him-he could have step over;
he made no attempt to step over; he was up on the highway.,
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
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C.R. Wade.
Q. Didn't you tell the officer you did not know whether he
was up on the highway or whether he was off?
A. No, I said he was on the hard surface.
Q. Didn't you tell the officers you didn't know whether he
was stepping off the shoulder or on to the hard surface?
page 104 l A. No, I said he was on the hard surface. I said
I didn't know whether he was stepping on the hard
surface or whether he was on the hard surface.
Q. Where was he stepping?
-.
A. The only thing I could see it looked ns though he were
walking.
Q. Looked as though he were walking?
A. That is right.
Q. Was he walking?
A. I don't know; I 'Suppose he was.
Q. Did you see him walking along?
A. At that distance you could not see any -steps he made, but
he appeared to be walking.
Q. You saw him put his hand up?
A. No, I didn't see him put his hand up.
Q. You didn't?
A. No-his hand was up as if he were reaching for his ha~
By Mr. Messick: Stand aside.
RE-DIRECT EXAMINATION.

l3y Mr. Gentry:
Q. You say his hand were up
reach for his hat?
A. Yes, sir.

1lS

though he were going to

By Mr. Messick~
Q. Was there any movement of hls hand at all?
A. No.
Q. Where did he have his hand?
A. He had it up like this (indicating); I showed you about
three times before.
Q. Did he have it on his hat?
A. I don't know, I said as though he were reaching for his
hat.
Q. Was no movement of his hand at all that you saw?
A. No.
Q. Never saw hlm take a step?
A. He appeared to be walking.
Q. Did he walk?

Jpage 105 ~

~ql)r,~:rµe Qollrt. gf

1z

4 ;PF~~J~

Qf Vir;I!lia

C, R~ W(lde~
A! I qon't know!
Q. Did he take a 1:1tep?
A. I don't know.
·

By l\1r! Messick: 'fhat ffi alJ..
Witp.es~ ~tEt,nds E1,side.
By Mr. Ge1ftry: Defense rests.

l3y Mr!. M,essick: No rebtltt~l.

t

The jury is tft~en to the scene of the accW.~nt for
a view of the premises.
The jury also examines the car of Mr. W a.4~~
The jury then returns to th.~ cpllft roqm.

page 106

Court and co1.n1Sel retire to <;!hJtmb.~r~ wher~ m.P,tion is rep.ewed
by the counsel for defendant to strike the plairitiff's eyidep.c~ for
reasons assigned when motioµ, was. madt! at. the ~oQ.clµsipp. of the
plaintiff's evidence~
Qverrnlecl~
Exception by defendant.

f

The, fpllpwjn~ µi~rqctions: we~ offered on behalf
of the plaintiff· and were gj.ven by the Court. Objections and Exceptions to any of the instructio~- will pe mun.d
mimed4itely follP,win~ tlw ~trW}tlP.P.:
page 107

I nstrucfion No. 1 (Given-no abjectioo):
The Court instructs the jury that if t4ey find far the plaintiff
they islu~n ~~ss the qa~~ge~ 13~ch ~llm 4~ tMy m,ay d~em :re~sonable and just under all" circumstances of ~h~ cq~, such damages not to exceed the amount ~1.:l~P. for,. 9tµd tb~ i\U'Y m~Y direct
ill whp,~ propoi;~icm any d~tna~~s th~y asf:i~S~ ~lw.ll be. cU~tribut.ed
among the four surviving daughters of Elbert MEtf~·

m

I ~tr~r;tiaTI- Na.~ 6 ((five~~bi~~tiP~

<1,ij~

E~ep(iqn):

The Court mstrµ~t~ tqe jury th~t jf th~y l;u~J¥.lV~ {rorµ, the ~yidence that the defendant· became temporarily blinded py the
lights of an approaching car, t;ll~µ i4 wa~ h~ d\lty tg ~top qis
automobile or reduce the speed tP.~f~Pf, Ql! t~~~ §1.lQ\\ gtµer precautions so that in the exercise of reasonable c~re h~ wQµ}d ··not
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injure other persons lawfully using the highway. If
page 108 r the jury believe from the evidence that the defendant
became blinded by the lights of an approaching car,
and after becoming so blinded, failed to exercise reasonable
ca.re under the circumstances then existing, and further believe
from the evidence that such failure to exercise reasonable care
was the proximate cause of the injuries and death of Elbert
Mays, then the jury must find their verdict for the plaintiff, unless they further believe from the evidence that Elbert Mays was
guilty of negligence which efficiently contributed to the accident.
By Mr. Gentry: This instruction is objected to on the ground
the jury might infer from the instruction that it was his mandatory duty to stop as seems to be the law in some states, but not
Virginia. They might infer from this instruction that it was
mandatory for defendant to stop his automobile when he was
temporarily blinded.
Exception for reasons stated.

Instruction No. 6 (Given-ObJection and Exception):
The Court instructs the kury that if they believe from the
evidence that at the time of the accident, Elbert Mays was
walking in an easterly direction on Route 460, and
page 109 r was walking as near as reasonably possible to the extreme left side or edge of the hard surface, then be
was complying with the law, and, if the jury further believe from
the evidence that the defendant was driving his automobile in a
westerly direction on Route 460, it was the duty of the defendant
in passing or attempting to pass Elbert Mays to operate his
automobile with reasonable care so as to avoid striking or running
into Elbert Mays, and, if the jury believe from the evidence
tl;lat the defendant failed to perform his duty, then he was negligent, and, if such negligence was the proximate cause of the injuries and death of Elbert Mays, the jury must find their verdict
for the plaintiff, unless they further believe from the evidence
that Elbert Mays was guilty of negligence, which efficiently contributed to the accident.
By Mr. Gentry: This instruction is objected to because defendant takes the position that under the facts of this particular
case the evidence shows without contradiction that there was a
three-lane highway and that there was a shoulder on the left or
north side which was hard and dry and comparatively level,
varying from 3 feet to as much as 6 feet, and counsel for the defendant take the view that the Supreme Court of Appeals in the
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very recent case of Pugh v. Crouse, in the majority
page 110 ~ opinion of the Court, has construed the highway to
mean the shoulders; therefore that being so, whenever
there is a passable and usable shoulder which constitutes a part
of the highway, that the plaintiff is not complying with the law
if he walks on the hard surface in that he is not walking as near
as reasonably possible to the extreme left side or edge of the
sa.me, the same having no other meaning when applied to the facts
of this· case than the highway, which necessarily includes the
shoulders as the Court of Appeals has pointed out in Pugh v.
Crouse.
That is the principal objection to the instruction and also it
might be inferred from the instruction that we were guilty of
some negligence just from the mere fact that we failed to pass the
decedent, and for the further reason it would certainly seem that
under the facts of this case that if the defendant were conceivably
guilty of any negligence, that by the same process of reasoning
it would certainly seem that the plaintiff was equally guilty of
negligence because be had every opportunity to take steps to
save himself and wholly failed to do so from the uncontradicted
evidence.
Exception-for above reasons.
page 111 } Instruction No. 7 (Given-Objection and Exception):
The Court instructs the jury that it was the duty of the defendant in operating bis automobile, to exercise reasonable care;
to keep a lookout for persons who might be using the highway
ahead or in front of his automobile; to run his automobile at a
reasonable speed under the circumstances and conditions existing at the time; and if the jury believe from the evidence in this
case that the injuries and death to Elbert Mays were proximately caused by the failure of the defendant to do his duty in
any of these respects without contributory negligence on the part
of the plaintiff, then they should find their verdict for the plaintiff.
By Mr. Gentry: We object to Instruction #7 on the grounds
there is no evidence from which the jury could reasonably infer
that the defendant was not driving at a reasonable speed under
the circumstances and conditions existing, and there is no evidence that he failed to keep a proper lookout.
Exception for above reasons.
Instruction No. 8 (Given-Objection and Exception):

The Court instructs the jury that even though
page 112 t they may believe from the evidence that Elbert Mays
was guilty of negligence in walking along the north
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side of the highway, and that such negligence may in fact, have
contributed to his injury and death, yet, if the jury further believe from the evidence that the defendant, after he saw or by
the exercise of reasonable care should have seen the said Elbert
Mays in a position of danger or peril, and thereafter, by the
exercise of reasonable care could have avoided striking him, and
failed to exercise such care, then the .Court instructs the jury
that the plaintiff's decedent is entitled to recover in this case,
and their verdict should be for the plaintiff.
By Mr. Gentry: Counsel for defendant object to the action of
the Court in granting plaintiff's instruction 8 embodying the
theory of the last clear chance as applied to the defendant, for
the following reasons:
Counsel for the defendant take the position that in no sense of
the word is this a case for the application of the doctrine; that the
evidence does not disclose that the defendant had any appreciable
interval of time after he discovered the decedent's position on
the highway to avoid striking him; on the contrary,
page 113 } it shows that after he did see him that that the defendant clid everything that he reasonably could to
avoid the accident and the burden of proving that such last clear
chance exjsts rests affirmatively on -the plaintiff and the plaintiff
has not proved it; and furthermore, the doctrine of the last clear
chance would certainly apply to the plaintiff as well as it con..;
ceivably could to the defendant, for the evidence shows that the
plaintiff certainly had as much last clear chance to save himself
as the defendant had to save him, and that the evidence at the
most in this case, even conceding that the defendant was negligent, clearly shows a case of concurring negligence which continued and concurred right up to the moment of the impact;
and counsel for the defendant makes this assertion without conceding in any sense of the word that the defendant was at all
negligent.
Exception for above reasons.
Instruction No. 9 (Given-Objection and Exception):

The Court instructs the jury that where a defendant relies
upon contributory negligence upon the part of the plaintiff's
decedent as a defense, such contributory negligence is not presumed, but the burden is upon the defendant to espage 114 } tablish by proof such contributry negligence on the
part of the plaintiff's decedent by a preponderance
of the evidence, unless the jury shall believe that such contributory negligence is established by the evidence of the plaintiff.
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By Mr. Gentry: Counsel for defendant objects to the granting of Instruction 9 for the reason that we take the view that the
plaintiff is guilty of contri"buty negligence as a matter of law;
that his own evidence shows it, and that the Court should so instruct the jury and we object to the instruction. The whole
evidence in this case shows tr at the plaintiff did absolutely nothing to protect himself and was guilty of negligence as a matter
of law.
Exception f <?r above reasons.
I nstru.ction .No. 10 (Given-Objection and Exception):
The -Court instructs the jury that the duty rests upon Elbert
Mays to use ordinary care for his safety, that is, such care as an
ordinarily prudent person would exercise under like
page 115 f circumstances. And, if the jury believe from the evidence t,hat Elbert Mays, while using the highway in
question, used that degree of care that an ordinarily prudent
person would have used under like circumstancesi then Elbert
Mays was not guilty of contributory negligence.
By Mr. Gentry: Counsel for defendant objects to the granting;
of Instruction 10 for the reason that the defendant takes the view
that the plaintiff's intestate was guilty of contributory negligence as a matter of law; that his own evidence shows it, and
that the Court should so instruct the jury. The entire evidence
in this case shows that the plaintiff did nothing to protect himself and was·guilty of negligence as a matter of law.
Exception for above reasons.

Instruction N o.11 (Given-Excepticm-Objection }.:
The Court instructs the jury that a pedestrian walking as near
as reasonably possible to the extreme left side or edge of the hard
surface of the highway has the right to assume that the driver of
an automobile approaching from the opposite direction will keep
a proper lookout and seasonably move, or drive his automobile
. to the left to avoid striking him, and that such pedespage 116 t trian has the right to continue in this assumption
unless and until it became manifest that the driver
was not going to move or drive his automobile to the left in order
to avoid striking him.
By the Court: I am holding that walking on the left side of the
hard surface complies with the statute. In order for a pedestrian
to say that he would have a right to use that left side unless
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he saw the car was going to keep on and hit him. Otherwise,
he would not have any right to use it and would have to get out
of the way. I am holding it is the duty of the motorist to turn
out to keep from striking a pedestrian.
By M.r. Gentry: Counsel f9r defendant objects to the giving
of Instruction No. 11 on the grounds that it is erroneous to give
the jury the instruction because they might infer in the first
place that the pedestrian has a right to walk on the hard surface,
which counsel for the defendant contend that he has not, and
that the instruction is misleading in that it seems to p·ut all of
the burden on the motorist to turn out, or seasonably to look
out for the plaintiff and avoid him, and the jury ~ou'ld
page 117 ~ very easily infer from the instruction that the pedestrian had to do practically nothing but continue on
and hold to his course on the assumption that the defendant
was going to look out for him and that, as the Court has said so
many times, neither one has the right of way in the highway
superior to the other, but that they must use reasonable and
ordinary care to avoid an accident and to respect the rights of
each other, even assuming that the plaintiff had the right to be
on the hard surface.
Exception for above reasons.
Instruction No. 12 (Given-No objection):

The Court instructs the jury that no duty rested upon Elbert
Harry Mays to carry a light, or have a light on his person.
The following instructions were offered on behalf of the Plaintiff
and were refused by the Court, over objection and exception
by the Plaintiff:
page 118 ~ Instruction No. 2 (Refused-_Exception):
The Court instructs the jury that a pedestrian walking as near
as reasonably possible to the extreme left side or edge of hard
surface of the highway has the right to assume that the driver
of an automobile approaching from the opposite direction will
keep a proper lookout and seasonably move, or drive his automobile to the left to avoid striking him, and that such pedestrian
has the right to continue in this assumption unless and until
it became manifest that the driver was not going to move or drive
his automobile to the left in order to avoid striking him.
By Mr. Messick: Plaintiff's counsel excepts to the refusal of
the Court to give instruction #2 upon the ground that there is

I
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absolutely no evidence in this case that the plaintiff was guilty
of any negligence at all that contributed to his injury and death.
It is understood tha-t this objection goes to all or any instructions that directly or indirectly embody the principle of contributory negligence, and the plaintiff does not waive this objection by offering instructions which. do incorporate it.
page 119 ~ Instruction No. 3 (Re.fused-Exception):
The Court instructs the jury that if they believe from the evidence that at the time of the accident Elbert Mays was walking
in an easterly direction on Route 460, and was walking as near
as reasonably possible to the extreme left side or end of the hard
surface, then he was complying with the law, and if the jury further believe from the evidence that the defendant was driving
his automobile in a westerly direction on Route 460, it was the
duty of the defendant in passing, or attempting to pass Elbert
Mays, to operate his automobile so as to avoid striking or running
into Elbert Mays, and, if the jury believe from the evidence that
the defendant failed to perform his duty, then he was negligent,
and, if such negligence was the proximate cause of the injuries
and death of Elbert Mays, the jury must find their verdict for
the plaintiff.
By the Court: Refused because it does not have that proposition of contributory negligence in it, and is a finding instruction.
By Mr. Messick: Plaintiff excepts for the reasons assigned
to the Court's refusal to give Instruction No. 2.
page 120 } Instruction No. 4 (Given-Exception):
The Court instructs the jury that if they believe from the evidence that the defendant became temporarily blinded by the
lights of an approaching care, then it was his duty to stop his
automobile or to reduce tlie speed thereof, or take such other precautions so that in the exercise of reasonable care he would not
injure other persons lawfully using the highway. If the jury
believe from the evidence that the defendant became blinded
by the lights of an approaching car, and that, becoming so
blinded, failed to exercise reasonable care under the circumstances
then existing, and further believe from the evidence that such
failure to exercise reasonable care was the proximate cause of
the injuries and death of Elbert Mays, then the jury must find
their verdict for the plaintiff.
By the Court: Refused because it does not have the proposition of contributory negligence, and is a finding instruction.
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By Mr. Messick: Except for the same reasons assigned to the
refusal of the Court to grant instruction No. 2-because there is
absolutely no evidence in this case that the plaintiff was guilty
of any negligence at all that contributed to his injury
page 121 } and death.
The following instructions were offered on behalf of the defendant and were given by the Court. Any objection and exception to the giving of any of said instruction will follow immediately after the instruction.
Instruction No. C (Given-No exception):
The Court instructs the jury that the Motor Vehicle Code of
the State of Virginia provides that a driver while operating a
vehicle upon any highway, when headlights are required, shall
either shift, depress, tilt, or dim the headlight beams thereof so
as not to project into the eyes of the driver of any oncoming
vehicle a glaring or dazzling light.
Instruction N<J. D (Given-Exception-Objection):
The Court instructs the jury that if you believe from the evidence in this case that the accident which resulted in the death
of plaintiff's intestate, was occasioned by the concurpage 122 } rent negligence of both the plaintiff's ·intestate and
the defendant, which has contributed as a proximate
cause of the accident complained of, there can be no recovery, as
courts will not undertake to balance the negligence of the respective parties where both have been at fault in order to ascertain which one is most at fault.
By Mr. Messick: The plaintiff, by counsel objects and excepts
to the action of the Court in giving Instruction D on alleged concurring negligence for the reason in the first place there is no evidence that the plaintiff's intestate was guilty of any negligence
at all, and furthermore there is no evidence that he was guilty
of any concurring negligence. The plaintiff's intestate had a
right to assume that this automobile operated by this defendant
would pass seasonably to his left until such time it became apparent that it would not and that thereafter the plaintiff had an
opportunity to get off of the highway. It it not a case of concurring negligence. It would certainly be a case then that the
plaintiff was negligent in failing to get out of the way of the defendant's automobile, and that issue, if the Court is going to submit any issue to the jury, should be under a proper instruction
of contributory negligence and not concurring negligence.
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page 123

~

By the Court: I wish somebody would tell me the
difference between contributory negligence and concurring negligence. I think the defendant is entitled to an instruction that if the defendant and plaintiff are both the cause of
the accident, then they cannot recover. It gets down to the
point if both sides are equally _guilty of negligence which proximately caused the accident, then the plaintiff ~annot recover.
By Mr. Messick~ Counsel for plaintiff further object and except to the instruction on the ground that it ignores the doctrine
of last clear cha~ce and is a finding instruction for the defendant.
Instruction No. F (Given-Ob;'ection and Exception):

The Court instructs the jury that if they believe from the evidence that Elbert Harry Mays was guilty of negligence, and that
his negligence was the sole, proximate cause of his iniuries, then
you shall find for the defendant.
By Mr. Messick: Counsel for plaintiff objects and excepts to
the giving of Instruction No. F because there is no evidence in.
this record that shows any negligence or contributory
page 124 f negligence negligence on the part of plaintiff's decedent, Elbert Harry Mays..
Instruction No. G (Given-No Objection}:

The Court instructs the jury that negligence on the part of the
defendant, C. R. Wade, cannot be inferred from the mere happening of the accident in which the decedent, Elbert Harry Mays.,
lost his life; that the mere fact of the happening of the accident
does not even raise a prima facie presumption that the said defendant was guilty of negligence or a breach of duty to Elbert
Harry Mays. The burden of proof is on the plaintiff to prove
that the defendant, C. R. Wade, was guilty of negligence in one
or more of the particulars alleged, and that such negligence was
the proximate cause of the injtrries to the plaintiff's intestate,
and this must be proved by a preponderance of the evidence.
The negligence, if any, of the defendant, C. R. Wade, must be
established by proof sufficient to satisfy reasonable and well
balanced minds and the evidence must show more than the mere
probability of a negligent act, or else there can be no recovery
by the plaintiff.
page 125 t Instruction No. H (Given-No obiection):
The Court instructs the jury that the speed limit on the highway where this accident occurred was fifty miles per hour.
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Instruction No. I (Given-No objection):

The Court instructs the jury that the Virginia Motor Vehicle
Code recognizes the right of both a peclestrian and the operator
of a vehicle using the highways for travel. It prescribes the
portion which may be 1.lSed by each of them under certain conditions. Under normal conditions a pedei:;trian mu13t keep i:is near
as reasonably possible to the extreme left side or edge of the highway; and the operator of a motor vehicle must drive upon his
right half of the highway. And when it happens that both of
them desire, or are required, to use, at the same time, that portion of the highway prescribed for their use, each of them must
exercise his respective right to the use with due regard for the
right of the other.
Neither a pedestrian nor the operator of Ai vehicle, in traveling
alopg the portion of the highway prescribed for the use of each
of them has a right-of~way thereon over the other, except as
expressly provided by Statute. The mere right of
page 126 } travel on a specified portion of the highway is not to
be confused with a· right-of~way thereon sµperior
to the rights of others also entitled to use 'the highway. The
right to the use is an equal and coordinate right, Both pedestrians
and operators of vehicles are held to the exercise of ordinary
care and are bound to respect the rights of each other and when
either observes danger to or from the other he must exercise
ordinary ~nd reasona.ble care to avoid th~ danger. The duty of
each to avoid giving or receiving injury is reciprocal.
Instruction No. J (Given-No objection):

The Court instructs the jury that if the phl,intiff e,cpects to recover on the theory that after the danger of the decedent,,.Elhsr!..
IJarJ:Y..J¥~ became known to the defendant, or ii} the exercise
'ororcIT:nary care should have become known to hrm, and that V
thereafter the defendant failed to exercise r~asonp,ble care to a void
injury to the said ~1:tllltJ'.IY-~ then you are told that in
determining this q~urden .is on the plaintiff to show
by a preponderance of the evidence that after the decedent's
peril was discovered, the defendant had time in the exercise
of reasonable care thereafter to have avoided the
page 127 } accident; a mere possibility i~ not sufficient.
Instruction No. K (Given-No objection):

The Court instructs the jury that C B ·w:adf)-had a right to /
ass1:1me that the d~cedent, E~'bfil'J;liarry Mnys, would exercise \
ordinary care for his own sifety,and the Court tells you that
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ordinary care is the care which an ordinarily prudent man would
exercise in similar circumstances.

Instruction No. L (Given-No objection):
The Court instructs the jury that under the Motor Vehicle
Laws of Virginia, the driver of an automobile or other vehicle
is required to drive the same upon the right half of the highway,
unless it is impracticable to travel on such side of the highway,
and except when overtaking and passing another vehicle.

Instruction No. M (Given-No objection):
The Court instructs the jury that, under the law of Virginia,
the operator of an automobile has a right to presume that all
other persons using the highway will obey the law
page 128 ~ in the use of said highway, and that when the vision
of the driver of an automobile is so obstructed or
obscured by the bright lights of an automobile approaching from
the opposite direction that he cannot see any one in the road in
front of him, it becomes his duty, in the exercise of ordinary
and reasonable care, to increase his diligence to avoid injury
to any one who might rightfully be on the road in front of him
and if necessary to avoid injury to stop said automobile. In
other words, it becomes his duty to use such care as a reasonable
and prudent person would use under like circumstances and conditions then prevailing.
The following instructions were offered on behalf of the Defendant and were refused by the Court, and exception taken
by counsel for the Defendant.

Instruction No. A (Refused-Exception):
The Court instructs the jury that the evidence in this case
shows that the decedent, Elbert Harry Mays, was walking in
an easterly direction on the extreme left hand edge of the hard
surfaced portion of the roadway, and shows also that there
was sufficient hard and dry gravel shoulder on on
page 129 ~ the left side of the highway for the decedent to have
walked on had he elected to do so. The Court, therefore instructs you that under the evidence in this case the decedent was violating the Motor Vehicle Code of the State of Virginia in that he was not walking as near as reasonably possible
to the extreme left side or edge of the highway, and he was,
therefore, guilty of negligence as a matter of law.
The Court further instructs you that if you believe that such
negligence either directly caused or contributed to the accident
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resulting in the decedent's death, then the plaintiff in this case
cannot recover and you must bring in your verdict for the defendant.
By Mr. Gentry: Counsel for the Defendant excepts to the
action of the Court in refusing Defendant's Instruction A for the
reason it is proper under the facts of this case since the evidence
shows that the shoulder was broad enough for the pedestrian to
walk on and under the construction of highway as announced in
Pugh v. Crouse, the evidence, uncontradicted, shows that the
shoulder was dry and level and continued for a distance of a good
many yards; as a matter of fact from the jury view and the evidence in the case the shoulders extended on the north side for
quite a distance-all along the road.
page 130 } Instruction No. B (Refused-ExcepJion):
The Court instructs the jury that if you believe from the evidence in this case that the decedent, Elbert Harry Mays, was
walking on any part of the main traveled or hard surfaced portion of the highway at the time this accident occurred; then, the
decedent, Elbert Harry Mays, was guilty of negligence as a matter of law, and, if you further believe that such negligence proximately contributed to, or caused the accident in question, you
shall find for the defendant.
·
By Mr. Gentry: Counsel for the Defendant excepts to .the
refusal of the Court to give Instruction No. B for the reasons
a.ssigned to the refusal of the Court to give Instruction No. A.
If he was walking on any portion of the hard surface, he would be
guilty of negligence.
Instruction No. E (Refused·-Exception):

The Court instructs the jury that if they shall believe from the
evidence that the decedent, Elbert Harry Mays, in the exercise
of ordinary care saw the approaching automobile of C.R. Wade
and then and there, by the exercise of ordinary care,
page 131 } should have realized that he was in a situation of
imminent and immediate danger, that it then and
there became the duty of the said Elbert Harry Mays to use
reasonable and ordinary care to avoid said imminent danger.
And if the jury shall believe from the evidence that he did not
then exercise ordinary care for his own safety, under all the
then existing circumstances and conditions, then the said Elbert
Harry Mays was guilty of contributory negligence, 3Jld the
plaintiff cannot recover in this case.
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The Court offered to give the above instruction if amended
to include the doctrine of the last cle~r chance, h1Jt counsel for
the Defendant did not wish the Instruction to be amended.
By Mr. Gentry: Counsel for Defendant exc~pts to th.e refusal
of the Court to give Instruction No~ E on the grounds that the
instruction is a correct statement of the law embracing the
theory of contributory negligence and that it would not have to
be amendep. to show the doctrine of the last clear chance, even
though. it is· a preemptory or finding instruction, and that it is
proper- under the facts of this case. Defendant takes the position, of .course> that the last clear chance is not- ~pplicable in
this case.

page I32

f Court is adjourned until 9 :30 tomorrow morning~·
MORNING SESSION-APRIL 26,, 1949'.

After having had the instructions of the Court,, ancf heard
arguments of counsel for both plaintiff and defendant,. the jury
retired to their room to consider of their verdict. After some
time they returned into Comt and rendered the following verdict:
'"We 2 the jury1 find for the defendant,

S! T. WOOD,. Foreman.'JI
The plaintiff, by counsel, moved the Court to set aside the
verdict of the jury as contrary to the law and the evidence, and
on other grounds assigned in writing,. which motion the Court
overruled; to which ruling of the Court in overruling said motion,.
the plaintiff, by counsel, excepted for the reasons assigned in
his motion to set aside the verdict.
Exhibits 1 and 2 are photographs of Mr. Mays which are in
very good frames and were returned to Mrs. Fein after the trial.
page 133 ~

In $Upport of the motion to set aside th.e verdict
of the jury and award the plaintiff a n~w trial, the
plaintiff relies upon the following grounq.s:
(1) That the evidence conclusively established thtlit the defendant was negijgent as a matter of law, and that such negligence was the sole proximate cause of the injuries and death of
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Elbert Mays. The defendant negligently operated his automobile over Elbert Mays when Elbert Mays was complying
with the law in that he was walking at the proper and lawful
place provided for pedestrians to walk.
(2) The evidence conclusively established that Elbert Mays
was not guilty of any contributory negligence, ahd the Court
should have so ruled. At the time Elbert Mays was struck and
killed by the defendant's automobile, the evidence established
that he was complying with the law, and there is not a scintilla
of evidence that established any negligent act or conduct on the
part of Elbert Mays.
(3) The Court erred in submitting the question of contributory
negligence to the jury for the reason there was no proof of any
negligent act or conduct on the part of Elbert Mays.
(4) The Court erred in its refusal to instruct the jury that it
had been established by the evidenee that. Elbert Mays was
not guilty of aRy contributory negligence.
page 134 ~ (5) The Court erred in refusing certain instructions
offered by the plaintiff for the reasons assigned at
the time of the refusal, 3:nd likewise erred in granting certain
instructions for the defendant over the objection aiid exception
of the plaintiff for_ the reasons assigned at the time such instructions were granted.
. .
(6) That the verdict of the jury is plainly contrary to the law
and evidence.
EFFIE MAYS FEIN, Administratrix
of all and singular the goods and
chattels of the estate of Elbert Harry
Mays, Deceased.
By Counsel.

S. R. PRICE.
T. W. MESSICK.
S. R. PRICE.
T. W. MESSICK.
page 135 ~ Virginia,:_
In the Circuit Court of Roanoke County, April 25, 1949.
Effie Mays Fein, Administratrix of all and singular the goods
and chattels of the estate of Elbert Harry Mays, deceased,
V,

C.R. Wade.
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MOTION FOR JUDGMENT.
This day came the parties, plaintiff and defendant by their
attorneys, and the defendant having heretofore filed his plea of
not guilty, issue is joined thereupon. There came also a panel of
nine qualified juorors, drawn and summoned in the manner
prescribed by law, from the list of which counsel for both plaintiff and defendant, each struck off one, leaving the following as
the jury for the trial of the case, to-wit: M. L. Kidd, W.W. Hurt,
R. C. Vest, L. C. Wilson, W. F. Mumpower, S. T. Wood and
H.B. Gray, who were duly sworn well and truly to try the issue
joined, and a true verdict to render according to the evidence,
and the evidence having been fully heard, were adjourned over
until tomorrow morning at 9:30 o'clock.
page 136 ~ And now at this day, to-wit:
Virginia:
In the Circuit Court of Roanoke County, April 26, 1949.
Effie Mays Fein, Administratrix of all and singular the goods
and chattels of the estate of Elbert Harry Mays, deceased,
'V.

C.R. ·Wade.

MOTION FOR JUDGMENT.
This day came again the parties, plaintiff and defendant, by
their attorneys, and the jury sworn in this case on yesterday,.
again appeared in Court, and having heard the instructions of
the Court, and agrument of counsel, retired to their room to
consider. After some time they returned into Court, and rendered the following verdict: "We, the jury, find for the defendant. S. T. Wood, Foreman."
Counsel for the plaintiff thereupon moved the Court to set
aside· the verdict of the jury as contrary to the law and the evidence, and on other grounds assigned in writing, which motions
the Court overruled and to which ruling of the action of the Court
in overruling said motions, the plaintiff1 by counsel, excepted,
assigning the aforesaid grounds.
It is therefore considered by the Court that the plaintiff,
Effie Mays Fein1 Administratrix of all and singula.r the goods and
chattels of the estate of Elbert Harry Mays, deceased, take
nothing by her action herein, but that the defendant, C. R~
vVade, do have and recover of the plaintiff, Effie Mays Fein,.
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Administratrix of all and singular the goods and chattels of the
estate of Elbert Harry Mays, deceased, his costs by him in this
behalf expended.
page 137 }

JUDGE'S CERTIFICATE.

I. T. L. Keister, Judge of the Circuit Court of Roanoke County,
Virginia, do hereby certify that the foregoing is a .true and correct stenographic copy or report of all the testimony that was
introduced, and other incidents of the trial therein, including all
the instructions given, amended or refused, all exhibits or other
writings introduced in evidence or presented to the trial Court,
all questions raised and all rulings thereon, in the case of Effie
Mays Fein, Adm'x of Estate of Elbert Harry Mays, as plaintiff,
v. C. R. Wade, as defendant, tried in the Circuit Court of Roanoke
County, Virginia, on the 25th and 26th days of April, 1949, and
it appears in writing that the defendant's attorneys have had
reasonable notice of the time and place when this report of the
testimony and other incidents of trial would be tendered and
presented to the undersigned for certification, which is certified
within sixty days after final judgment.
· Given under my hand this the 24th day of June, 1949.
T. L. KEISTER, Judge.
page 138 }

CLERK'S CERTIFICATE.

I. Roy K. Brown, Clerk of the Circuit Court of Roanoke
County, Virginia, do hereby certify that the foregoing stenographic copy or report of testimony and other incidents in the
trial of the case.of Effie Mays Fein, Adm'x. of the estate of Elbert
Harry Mays v. C. R. Wade was filed with me as Clerk of said
Court on the 25th day of June, 1949.
ROY K. BROWN, Clerk.
By: N. C. LOGAN, Dep. Clerk.
page 139 }

CLERK'S CERTIFICATE.

Virginia:
Roanoke County, to-wit:
I. Roy K. Brown, Clerk of the Circuit Court of the County
of Roanoke, State of Virginia, do hereby certify that the foregoing is a true transcript of the record and proceedings in a certain action at law lately pending in said Court, under the style
of Effie Mays Fein, Administratrix of all and singular the goods
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and chattels of the estate of Elbert Harry Mays, deceased,
Plaintiff, against C. R. Wade, defendant, and that said transcript
of record was made up and certified by me after notice to all
parties interested, as required by law.
Given under my hand this the 29th day of June, 1949.
ROY K. BROWN, Clerk.
By: N. C. LOGAN, Dep. Clerk.
Transcript of the Record: Fee for the Record: $8.50.
Teste:
ROY K. BROWN, Clerk.
By: N. C. LOGAN, Dep. Clerk..
A Copy-Teste:

M. B. WATTS, C. C.
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