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INSTRUCTION NO. Pl.
The .court instructs the Jury that if the Jury believe from
a preponderance the evidence that the defendant agreed to
supply the binder and 1.9 beads required for the Government
contract at 14 cents per pound, C. 0. D., or 16 cents per pound
on regular terms, and that plaintiff obligated himself to
Williams Paving Company to do the work specified in the
Government contract which required the use of such materials,
and that the defendant failed and refused to make delivery
of the m.aterial after having been requested to do so by th"e
plaintiff, then you shall :find for the plaintiff and fix his dam. ages in such manner as you :find from the evidence will com:p.'ensa.te. him for the loss, if any, which he has sustained.
Gr~ttt~d.

W. A. P. X

•

•

•

~STRUOTION.NO.

D-2.

1thttt it . is the law· in Virginia
·t or mutual
:oe:rs1J11l ·an intention corrq!,[p:~~(~!§· !tCli ltitl~' ii!l~a:s.1illklllbl~', m~t~~!it):g,
· his: woras and acts.
'f:hep~f was no mutual
·)~y,: ·~e ·p~rti~s: 11e:N~to

'~th~~~J-1~~-"qi~~~jg~, i~~~-.-.·.lb4~.ril)l~:s~Jdl,(~~- ~!Q;tuA(l

~'X'~~I1~~~J~~l~~~~~i~~;;;=~, Jfia.r ~be .defendJJht,. :m.
1
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of the evidence you believe that William Artese, the manager
of the defendant corporation, n1ade a mistake in his quotation
to the plaintiff in regard to a material fact and that the plaintiff either knew, or that a reasonable person under the same
circumstances should have known that a mistake had been
made, then you shall find for the defendant, E. Caligari and
Company, Incorporated.
Granted.
W.A.P.X
page. 21

~

INSTRUCTION NO. D-4.

The Court instructs the jury that even if you believe that
the parties hereto entered into a binding contract, the
plaintiff still had a duty to mitigate the damages of the defendant. If, from the evidence you believe that John Foreman did not do everything reasonable under the circumstances
to keep his damages to a minimum, then you shall take this
into consideration in arriving at the amount of damages, if
any, which the said John Foreman is awarded.
Granted.
W. A. P. X
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~

INSTRUCTION NO. D-5.

Th~ Court instructs the jury that if from a preponderance
of the evidence you believe that the defendant, E. Caligari
and (]ompany, Incorporated, agreed to supply the binder and
1.9 b~ads required for the Government contract and if you .
further believe that it was impossible for the said defendant
to deliver the traffic beads due to a circumstance other than a
strik~ existing at the time of the negotiations between the
parties which related to the subject matter thereof "'ithout
the k~owledge of either party, then you shall find for the defend$t, E. Caligari and Company, Incorporated.
I

Granted.
1

W. A. P. 4
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February 22, 1962

~Ir. Joseph Lawler
ICellam and Kellam
Board of Trade Building
Norfolk, Virginia

~Ir. Philip Russo
Russo and White
Board of Trade Building
Norfolk, Virginia

Re: John Formnan v. E. Oaligari and Co., Inc., Law
Docket No. 4104
Gentlemen:
After carefully conside-ring the record in the above-styled
case, argument of counsel and cases cited therein, the court is
of the opinion that the n1otion of counsel for defendant to set
aside the verdict as contrary to the law and the evidenee and
grant the defendant a new trial should be overruled.
An order n1ay be presented for entry carrying out the foregoing and preserving the exceptions of the defendant.
Very truly yours,
'VALTER A. PAGE, tTudge.
WAP:meg
pag·e 32
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February 23, 1962.

Mr. Joseph Lawler
Kellam and Kellam
Board of Trade Building
_Norfolk, Virginia

Mr. Phillip Russo
Russo and White
:Board of Trade Building·
No.rrfolk, Virginia
~e·,~, ,J1()1;tn Foreman v. E. Caligari, and Co., Inc., Law
l~oGk~t

No. 4104.
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Gentlemen:
In ~vriting my letter to you dated Fe·bruary 22 concerning
the above matter, I inadvertently dictated the word "defendant" when, as you know, it was the plaintiff who made the
motion to set aside the verdict. I will appreciate your correcting youT copies of the letter to show that the plaintiff
made the motion ''to set aside the verdict • • • and grant the
plaintiff a new trial • • • '' The order to be entered should
preserve the exceptions of the plaintiff.
Very truly yours,
WALTER A. PAGE, Judge.
vVAP:meg·
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ORDER.
This case came on to be heard on the 11th day of_ October,
1961,. and on the 12th day of October, 1961, the jury which had
been impanelled returned a verdic.t for the Defendant;
vVliEREUPON, the Plaintiff made a motion to set aside the
of the jury as being contrary to the law and the evidence.
This matter came on once more on the 19th day of January,
1962, to be heard on the said motion of the Plaintiff to set
aside; the said verdict ;
After due deliberation by the Court, it is
verdi~t

I

ORDERED, that the Plaintiff's motion to set aside the
verdrct in favor of the Defendant as contrarv to the law and
the evidence be, and it heTeby is, OVerruled;
To wl1ich action of the Court the Plaintiff duly excepts.
E~ter

1\!Iarch 2, 1962.
W. A. P ..l Judge.
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This day came again the parties, by counsel, to be heard
upon the order entered in this case on March 2nd, 1962, and
It appearing that on March 2nd, 1962, the Court overruled
the plaintiff's motion to set aside the verdict of the jury, and
grant the plaintiff a new trial upon the g·rounds that the said
verdict was contrary to the law and the evidence, and ordered
that judgment be entered for the defendant, preserving the
exceptions of the plaintiff, which said order inadvertently
omitted entry of final judgment for the defendant.
Therefore by agreement of counsel for both parties, it is
ordered that the order heretofore entered on March 2nd, 1962,
be amended and corrected to read as follows:
This day came again the parties, by counsel to be heard on
the motion heretofore made by the plaintiff, to set aside the
verdict of the jury and grant the plaintiff a ne\v trial upon the
grounds that the said verdict is contra-ry to the law and the
evidence, which motion after having been fully heard and
maturely considered by the Court, is overruled to which
action of the Court, the plaintiff, by counsel, duly excepts.
Whereupon it is considered by the Court, that the said
plaintiff take nothing for his motion for judgment and that the
said defendant, go hence without day and recover of the said
plaintiff its costs about its defense herein expage 35 ~ pended.
To all of which action of the Court, the plaintiff,
by counsel, duly excepts.
It is further ordered that this order be entered nwnc protunc as of March 2, 1962.
Enter 1\fay 4, 1962.

W. A. P .
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Major Ira E. Vance.
NOTICE
OF APPEAL AND ASSIGNMENT OF ERRORS.
I
.
I

The above named plaintiff g·ives notice of appeal from the
judgment order entered by the aforesaid Court on March 2,
1962, and assig-ns the following errors:

1.
2.
3.
4.

The Court erred in refusing to grant Instruction P-1.
The Court erred in granting Instruction D-2.
The Court erred in granting Instruction D-3.
The Court erred in granting Instruction D-4.
5. The Court erred in granting Instruction D-5.
6. The Court erred in denying the motion of the plaintiff
to set aside the verdict and to grant a new trial. And in entering judgment for the defendant.
7. The Court erred in the admission and exclusion of evidence.

JOHN FOREMAN
By JOSEPH J. LAWLER
-Counsel.
I

Filed 4-26-62, Court of Law and Chancery.
By T. M. CALVERT, D. C.

•
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MA,JOR IRA E. VANCE,
called as a witness on behalf of the plaintiff, having- been duly
swo~n, was examined and testified as follows:
DIRECT EXAMINATION.
I

By Mr. Lawler:
Q. You are J\,Iajor Ira Vance?
A.~ -Yes, sir.
,
. Q. And you are-what is your position at :Langley :rield;
s1r? · ·
· · ·
I

. '

.
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Major Ira E. Vance.
A. I'm the contracting officer for Langley Air Force Base,
Virginia.
Q. I see, sir. And as such do you have cognizance of the
preparation of invitations for bids and the letting of contTacts for government work at Langley Field Y
A. ·Yes, sir.
Q. Are you familiar with and did you have anything to do
with the invitation for bids and the accepting of bids and the
awarding of a contract AF 44-600-2154 for the repair of runways at Langley Field in July of 19607
A. Yes, sir.
page 5 ~ Q. Can you tell the Court and jury, please, when
the invitations to bid on that job went out and
generally to whom did they goY
A. It was mailed the 11th day of July 1960. It was mailed
to twenty-five prospective bidders, which we maintained a
rather voluminous bidders list, and our oTiginal invitation
went out to twenty-five.
Q. I see, sir. Now, what was the number of the invitation
for bids, the identifying number.?
A. 44-600-61-1. To clarify this, 44-600 is the station identification number of Langley. The 61 is the fiscal year, and
this was the first invitation of this fiscal year.
Q. Now, did the invitation for bids on the contract, the
thing that was bid on by the general contractor, did that contain a provision foT the painting of the runways T
A. ·Yes, sir.
Q. And what section of the invitation for bids or the contrae.t deals with that phase of the work, that is, the painting
of the runways 7 Is it Section 8 of the invitation?
A. Sections 7 and 8.
Q.. Sections 7 and 8 7
A. Yes, sir, of the specifications.
Q. Now, I hand you what purports to be the construction
contract or the principal part of the construction contract
and ask you if that's the contract which we referred
page 6 ~ to a moment ago, or a copy of itY
A~ This appears in order.
The Court : I'm not clear. For the purpose of the record,
your inquiry has been as to certain invitation for bids. You
now use the word ''contract.'' Is this the final contract Y
Mr. Lawler: I will clarify that. As I understand, the same
information went out in the-goes out in the invitation for
bids, and then they make the contract up into the same thing.

John Foreman v. E. Caligari and Co., Inc.

9

Majo·t· Ira E. V!bnee.
Am I correct on that, 1\-Iajor?
The Court : I just thought the record should be complete.
1\{r. Lawler: Am I correct on that, Majorf
The Witness : Yes, sir.
1\fr. Lawler: I would like to introduce this, if the Court
please.
The Court: You want to introduce the whole contract or
just the pertinent parts?
Mr. Lawler: Yes, sir.
The Court: ·what's this?
1\'Ir. Lawler: That's the part we will be using.
The Court: ~fake the first one, the total contract less· this
section you are going to refer to, I assume to be
page 7 ~ Sections 7 and 8, Plaintiff's Exhibit 1, and Sections
·
7 and 8 of this contract, Exhibit 2.
1\fr. I.Jawler: Yes, sir.
The Court: Received and so marked.
Q. As I understand, tl1e ilnyitation to lJids went out on ,July
11th of 19607

A. ·Yes, sir.
Q. And when were the bids opened, please, sir?
A. 25th day of .July.
Q. And whe1·e were they opened?
A. In the base procurenwut office at Langley Air Force
Base.
Q. And who was awarded the contract f
, 4. The contract was awarded to the Williams Paving Company, Incorporated, 1269 East Princess Anne Road, Norfolk,
Virginia.
Q. Now, does your file reflect a. breakdown of the bid of
'Villimns Paving Company on that job as to the painting of
the: runways with reflectorized material?
.
A. Yes, sir.
Q. How much did they bid per square foot?
A. Subject to verification I think it's eight cents, but I will
ch~k it. The file reflects that they bid a unit price of eight
cents per square foot on an estimated amount of 130,000
square feet.
pag·e 8 ~ Q. Does your file re.flect a bid from Lockwood
Brothers at Hampton, Virginia?
A. Yes, sir.
1

10
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Major Ira E. Vance.
Q. 'Vould you tell us what they bid for the same work¥
the 130,000 square feet of the runway paint Y
A. I hope the Court will bear with me.

The Court: '!,hat's all right, sir. Take your tiine to refresh your metnory if .you have a file that thick.
A. ( Cont 'd) My girls handle this for me.
The firm of C. W. Lockwood and Sons, Incorporated, of
Post Office Box 499, Hampton, Virginia, subn1itted an identical bid of eight cents per square foot.
Q. I see, sir. I think you testified that the bids were opened
on the 25th of July?
A. Yes, sir.
Q. And when was the contract awarded, sir?
A. Notice of ward was issued the 27th of ,July 1960.
Q. And when were-or, rather, when was vVillian1s Paving
Cmnpany Instructed to proceed with the work~
A. Notice to proce()d was signed 1 August 1960.
Q. And this Section 8, which is part of Exl1ihit 2, specifies
the materials to be used for the painting of the runways, as
I understand, sir?
A. That's correct.
page !) ~
Q. Now, would you read paragraph 8-04 of that
provision to tlw Court and jury, please, sir1
A. Paragraph 8-04. There are two types of suitable dropin refiective materials-one is a snmll bead or sphere having
a minimum refractive index of 1.90. Tlwse spheres are
covered by TT-P-0085 as amended. The other is called a reflective g-ranule. These granules are covered by spcr·iflcation
TT-G-00490. The two types of reflective materials are considered to be equally acceptable. The one will not be specified
to the exclusion of the other.
Q. Now, in paragraph 8-05(b) is the sphere referred to
again?
A. Yes, it is.
Q. Wbat does it say there, please, sir?
A. Paragraph 8-05 subparagraph (b)-High Refractive Index (1.9 minin1u1n) Spheres. Binder and reflective snhcres
shall he applied in accordance with the nrovisions of paragraph 3.1 of specification TT-P-0085 (DOD).
Q. Now, does the contract or did t}l(l contract r~rovidc for
the-a time limit for the con1pletion of the painting of tl1e
runways?

John Foreman v. E. Caligari and Co., Inc.
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Major Ira E. Vance.
A.j Not as suc·h, if you mean only the painting.
Q.! Well, the work on the runways? .
.
A.: The entire contract has a complehon date, yes, sir.
lfr. Russo: If Your Honor please, I think he
page 10 ~ answered the question in the negative.
1vfr. Lawler: All right, I will rephrase the question:

Q. Did the work for the repair. of the runway have a completion date?
A. Yes, sir.
.
Q. And do you recall within what period of time the work
luul to be completed?
A. In our schedule of performance, paragraph 2, it stipulates that the contract he done in two phases : Phase 1-All
runway repair and a hundred and fifty feet of the warm-up
pad to be completed and ready for use within the first thirty
calendar days.
Q. Now-excuse me. Go ahead.
A. As a matter of explanation here, this time starts upon
re~.eipt of our notice to proceed.
Q. In other words, that they, 'Villiams Paving Company,
had thirty days from the time they got your notice to proceed, to con1pletc the work in phase 11
A. That is correct.
Q. Now, was this runway painting and the use of the binder
and granules wl1ich we have been talking about today part of
phase 11
A. Yes, sir.
Q. Did it come to your attention, Major Vance,
page 11 ~ after the contract was let that there w·as some question of difficulty witl1 respect to the n1aterial for
the painting of the t·unway, principally the reflective granules 7
A~ Yes, sir, it w·as brought to my attention.
Q~ Did lfr. Foreman and l\fr. Artesc come to see you Y
A. ~fr. Foreman did and son1e other gentleman. My memory is hazyQ. Sir?
A~ I say 1\fr. Foreman did, but my n1emory is l1azy as to
whether or not it was lfr. Artese that was with him.
Q~ All right, sir. And tell us as best you can recollect what
o~curred at that time?
A. 'Vell, tl1ere was discussion on the part of-by Mr. Fore1.

12
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Majo1· Ira E. Vance.
man as to the availability of the material, if I remember
right. There was also the question of cost involved. I think
1\Ir. Formnan brought it to n1y attention at this time that it
was a lot more 1noney involved in this painting job than he
had contemplated. .
Q. And what was your reaction to that?
A. If I rementber right, my discussion with hhn was to the
effect that the government had entered into a contract with
"\Yilliams Paving Company and all my discussions on price or
anything of that nature must be made by the Williams Paving
Company, that I could not deal directly with a subcontractor
nor a material supplier.
page 12 ~ Q. Were yon looking to Willimus Paving Cmupany to perforn1 on the contract 1
A. Yes, sir.
}.{r. Lawler: Your witness,

~Ir.

Russo.

CROSS EXAMINATION.
Bv Mr. Russo:
·Q. Major Vance, you said that the invitation for bids went
out and was mailed to twenty-five prospective bidders. Was
an invitation mailed to E. Caligari and Cmnpany, Inc. Y
A. No, sir. E. Caligari is not on my rr1ailing· list for this
particular invitation.
Q. Now, you say that the contract was subsequently
awarded to the Williams Paving Con1pany. "'\Yhat was the
total contract priee, sir Y
A. $439,059.70.
Q. $439,000.00. What's the rest, sirf
A. Fifty-nine dollars and seventy cents.
Q. Now, does your file reflcet anywhere n total contract of
$465,377 71?
A. Yes, sir.
Q. .Could you tell 118 whnt that is, sir?
A. Well, this is the result of the removal of deteriorated
concrete that is in1possible to c01npute nor estipage 13 ~ 1nate accurately and there is hidden subconditions
as you take out vour conerete that necessitated us
increasing the amount of fill that we had provided for. The
thickness of the concrete varied, and this figure was the result
of supplemental agreements to pay Mr. Williams for the work
actually done and completed.
0
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Major Ira E. Vam..ce.

Q.. Then 1\ir. Williams either has been paid or will be paid
a total sum of $465,377.71. Is that correct, sir Y
A.· Mr. 'Villiams or the Williams Paving Company, Inc.,
has been paid $465,377.71.
Q. All right, sir. And I believe you said that the invitation
for bids were opened on July 25, 1961. Is that correct, sir Y
A. That's what the record reflects.
Q. Now, Major Vance, was the Williams Paving Company
the low bidder for this job?
A. The ''Tilliams Paving Company was the lowest responsive bidder.
Q. Now, what do you mean· by that, sirY
A. : There was received a bid lower from a firm in Illinois,
A. B:arton and Sons, which was considerably lower, and he
claimed a mistake in his bid, the issue revolving around steel
covers that went into the box drains. He had miscomputed
or not con1puted, I don't know which, and he was permitted
.
to withdraw his bid as being nonresponsive.
page 14 ~ Q. So the government allowed this other con.
tractor to withdraw his bid but would give no relief to Mr. Foreman for the mistakes that was made in his
bid?
Mr. La,vler: Object. That's not relevant in this inquiry.
That is a n1atter between the government and vVilliams Paving Company.
Mr. Russo: I think it is, Your Honor. I think Mr. Lawler
went into all of it on his direct.
The Court: I an1 going to sustain the objection to the question as asked.
Mr. Russo : ""\Ve want to note an exception.
The Court: Exception noted.
Q.jNow, what was the total amount-you gave it in amount
per square foot. What was the total amount paid for the runway marking?
A. l The supplemental agreement No. 3 to the contract, which
we executed in order to show the exact quantities of concrete
and other materials that were replaced, reflects that we had
a final figure of 128,120 square feet at eight cents a foot or a
total amount of $10,249.60.
Q. Now, you referred to a supplemental agreement to the
contract No; 3. Did I understand you correctly, sir?
A. Yes, sir.

14
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Q. And when did that supplemental agreement come about f
That was not in the original invitation for bids
page 15 ~ then. Is that correct Y
A. No, sir.
Q. When did that come about, sirY
A. It was executed the 24th day of October 1960.
Q. 24th day of October?
A. Yes, sir.
Q. And at that time it was finally determined that there
were 128,120 square feet. Is that correct?
A. Yes, sir.
Q. Prior to that time you didn't know how many square
feet it wasY
A. We had estimated 130,000 square feet in the original
invitation.
Q. Now, that supplemental agreement, who was that between, sirt
A. E. V. Williams-correction. Williams Paving Company,
Inc., and the United States Government.
Q. Was there any ~ontract between John Foreman and the
United States Government?
A. No, sir.
Q. Now, Major Vance, wha.t specification did the granule
that was finally used meet Y
A. The specification that the granule met was TT-G-00490.
Q. Now, were the reflectorized granules appage 16 ~ proved under date of January 16, 1960, actually
used in this job?
A. Would you repeat the question, please?
Q. Were the reflectorized granules approved under date of
January 15, 1960, actually used in this job?
A. My engineers report to me tl1at the submittals of the
samples meet the specification.
Q. I will show you these technical provisions, Major Vance,
"rhich have already been introduced.
The Court: It's Plaintiff's Exhibit Number 2, I think it
is.
Q. That's right. I am referring to (b) under Granules.
Now, is this what was actually put down?
A. To the best of my knowledge it is, yes, sir.
Q. Now, ~{ajor Vance, does your file indicate that there
was a certificate from Minnesota Mining and ~{anufacturing
Oompany for this job?

John Foreman v. E. Caligari and Co., Inc.
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Major Ira E. Vance.
A. Well, I have a letter-copy of a letter that Minnesota
Mining submitted to Williams Paving Company, who in turn
tranSmitted it to me, which while it does not use the word
"certificate," we have accepted it as a certificate.
Q. And when was this particular certificate approved by the
government, sir t
A. 22nd day of August. Yeah, 22nd of August.
Q. 1960?
A. Yes, sir.
page 17 ~ Q. Now, inasmuch as I am sure that the govenment doesn't want their records to go into eviddence, would you read that letter? I believe that it's dated
Aug-ust 15th. Is it not, sir?
A. Yes, sir.
Q. And it's not too long. Would you read that into the
record, please, sir~

The Court : Do you have a copy of it in your hand?
Mr. Russo: No, sir, I do not.
The Gourt: :1\'Ir. Lawler may want to see it.
Nit. Lawler : I think I have seen it. I will take another
look to make sure it's the same letter I am thinking of.
"\\7 e have no objection to it.
The Court: All right, sir.
1

A. This is a letter under the letterhead of the Minnesota
Niining and 1\fanufacturing Company dated August 15, 1960,
addressed to the Williams Paving Company, Post Office Box
801 Langley Air Force Base, Virginia.
''Gentlemen: We have been asked to advise the conformance of our reflective and related materials proposed for us
at Langley Field with pertinent federal specifications. We
wis4 to advise that the smaller reflective granules we propose
to supply conform to the requirements of TT!-Gpage 18 ~ 00490 (Navy-WEPS) with the exceptions noted on
the attached amended-amendment proposals. The
specified binder is that described in TT-P-0085 (DOD) as
amended to 1\tiarch 1960. Our binder CL-2010 conforms to the
requirements of this specification with the exception of nonvolatile vehicle requirements. We wish to certify that percent nonvolatile vehicle as defined does not fall below forty
percent nor exceed forty-five percent by weight as defined in
the reference specification. Under separate cover we are forwar1ding a quart samT>le of the binder and approximately a
pound of our Number 9330 Scotch Brand reflective granules.
1

I
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Major Ira E. Vance.·
These conform to type 2 of the proposed amendment and
should be applied at a rate of not le.ss than 0.014 pounds per
square foot nor more than 0.016 pounds per square foot on
the recommended binder applied at not less than a hundred
and ten nor more than a hundred twenty square feet per gallon." Signed: "Very truly yours, J. T. Fitzpatrick, Manager
of the Technical Service.''
Q. Now, Major Vance, in that certificate from Minnesota
Mining you said that it-they said in their letter that it
conformed to type 2 of the proposed amendment. Was that an
amendment to the Navy-WEPS specification?
A. Yes, sir.
Q. And what was the effective date of that amendment, sir?
A. The copy that is attached is dated 1 August
page 19 ~ 1960; however, I do not have the actual approved
amendment. This letter refers to it as proposed. I
don't know the actual approved date of it.
Q. At any rate, it was after the bid opening, was it not,
sir?
A. Yes, sir.
Q. And after the contract was awarded?
A. In all probability the approved date is after the contract
was awarded.
Q. Now I show you paper marked Interim Federal Specification, and at the top it's TT-G-00490 Navy-vVEPS, Amendment 1, October 3, 1960, and I ask you if that is the amendment that you just referred to, sirf
A. No. This is not a verbatim copy of the proposed change
From my hasty check of it the technical data is the same.
Q. So up until October 3, 1960, which is the date of this
amendment, then that specification was not in order to be
used. Is that correct?
1\tlr. Lawler: I don't believe he testified to that, Judge.
The Court: If he understands the question, I am going
to allow him to answer it.
Mr. R.usso : I would like to introduce this in evidence, Your
Honor.
page 20 ~ The Court: All right, sir. You have any objection, Mr. Lawler?
Mr. Lawler: No, sir.
The Court: Defendant's Exhibit Number 1.
Yon understand the question, sir Y
The Witness: I think I did, Judge.
The Courb All right, sir.

John Formuan v. E. Caligari and Co., Inc.
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Major Ira E. VCZtn.ce.
A~ The specification as dated the 3rd of October of course
could not be used before its approval. However, the technical
information contained therein was approved by Headquarters,
USAF, prior to the formalization of the printing of the revised spec.
Q. And your first testimony was that it was according to
an1entn1ent dated August 1, 1960. Is that correct, sir?
A. This was when the proposal was apparently first submitted for consideration, and the date of October 3rd is a
result of the sub1nittals of the 1st of August.
Q. And by proposal actually submitted, you mean by Minnesota l\fining Company?
A. This I cannot testify to.
Q. But at any rate, the specification that we have just introduced into evidence that the actual granule which was used
on this particular job met. Is that correct?
A. To the best of n1y knowledge, yes, sir.
Q. N o,v, l\1:ajor Vance, you testified on direct
page 21 ~ examination that Mr. Foreman and another gentleman, that may have been Mr. Artese, came to see
you and you told them that your dealings were with Williams
Paving Company and that any-that you had no contractural
relationship with them and that any dealings with them in
reg·a.rd to a mistake or otherwise would have to be through
Williams. Is that correct, sir 7
A. Yes, sir.
Q.. That's the gist of what you said Y
A. That's the gist of what I told them.
Q.: Now, did vVilliams Paving Company ever come in and
ask for relief?

1\fr. Lawler: Objected to. It's not material to this inquiry.
Mr. Russo: It is, Your Honor. I think it is.
1\{r. Lawler: What Williams Paving Company does?
1\fr. Russo: I think it is. Mr. Lawler has brought Williams
Paving Company into this throughout.
The Court: I am going to allow the question. Go ahead
and answer it.
A.' Would you repeat the question 7
Mr. Lawler: Note our exception, please, sir.
The Court: All right, sir.
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page 22

~

Q. My question is: After you told lVIr. Foreman
and Mr. Artese that you could not deal with them,
that all your dealing would have to be with Williams Paving
Company, did vVillia.ms Paving· Oompany ever ask for any
relief because of a mistake in price or the fact that no granule
could be obtained?
A. There is no evidence of any request from the 'Villiams
Company for relief on the painting question in the file. I do
not of n1y own recollection remember; however, I don't rule
out the possibility that maybe I got a telephone call or a visit
or smnething; but I do not recollect any such a request by
the vVilliams-and neither do I have any formal application
for relief from Williams Paving Company.

Mr. Russo: Pardon me just a second, sir.
That's all for him.
REDIR.ECT EXAMINATION.
By ~fr. Lawler:
Q. One or two questions, please, Major Vance.
The Court: Mr. Lawler, it may be that I missed it, but it's
not clear to me when tl1is conversation which Major Vance
had took place. Both of you gentlemen questioned about it,
and neither one of you asked, as far as I know. It may or nuty
not be material. but I think that should be developed.
page 23

~

Q. Major, according to your best recollection,
when and where did the conversation between you
and ~fr. Foreman and son1e ot11er gentleman concerning this
n1atter take place?

The Court: If you know, sir.
A. It took place in my office.
Q. Do you know about-was it after the contract was let?
A. Yes, sir.
Q. Was it before the work started?
A. I am-work was in progress on the t·epairing of the
concrete.
Q. But the painting had not started?
A. But the painting l1ad not started. This was prior to
the starting of any painting.
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QJ V\Tas it during- the early part of August of 1960? Would
that! be a fair estimate 7
A. Yes, sir, that would be.
Q. That's about as close as you can come?
A. Yes, sir.
Q. Now, the plans and specifications and the requirements,
the invitation for bids, is all that information available over
in your office for inspection by bidders, subcontractors, and
contractors and suppliers, sir?
A. Yes, sir, it's available in my office. It's also available
in Norfolk, Richmond, Newport News, and Ramppage 24 ~ ton post office and the Builders Exchange.
Q. And the Builders Exchange in Norfolk?
A. Yes, sir. 1rhis is in addition to the twenty-five direct
soliqitations that I send. We forward copies to these other
places that I have just enumerated.
Q. And is it g·enerally known in the building and supply
business that these government contracts are available for
inspection at tl1e places that you have mentioned?
}fr. Russo: Objection to that, Your Honor. I don't think
that: ~[ajor Vance can testify what is generally known.
The Court: If he knows. He could from his own experi(lncc and inquiries, I think, in this particular instance. If he
kno\vs; if he doesn't, he may state so.

A. I feel I know. I quite frequently get calls from people if
I have extra plans, and I say, ''No, I don't have them.'' They
say, ''Well, we '11 pick them up from Builders Exchange.''
1\fr. Russo: If Your Honor please, what calls he gets from
other people have no bearing.
. Tbe Court : I don't thinlr it specifically answers the queshon.:
1\fi·. Russo: I object to the answer, sir, and want it stricken
from the record.
page 25 ~
The Court : Overruled.
1

Q. Now, the material which was finally used met-or did
it meet the requirements of the contract and the invitations
to bids?
1\Ir. Russo: If Your Honor please-
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Q. ·-for the granules Y
Mr. Russo: I object to that. The major has already testified, Your Honor, that it met a specification which was
amended referred to the 1st, August 1st, 1960. It shows on.
there October 3rd, but he says no earlier than August 1st. So
it's impossible from a date standpoint for it to have met it.
It couldn't, because he says this is the amendment that it met,
this amendtuent.
Mr. Lawler: That may be so, but we could certainly l1ave
a situation where material will meet two specifications, and
that's just what I want to know, whether the material that
was actually used, did it meet the specifications called for in
this contract.
The Court: All right, sir. I am going to allow the question. Go ahead and answer.
· A. My chief engineer has certified to my:Mr. R.usso: If Your I-Ionor please, I object to what
chief engineer has certified.
page 26

~

hi~

Q. "\Vas it-did the government accept it and
use it and permit it to be used Y

~1:r. Russo: That is not the criterian.. The criterian is not
whether the government accepted it.
The ·Court: I take it it's not contested the contract was
fulfilled, the work has been performed, the contractor has
been paid.
Mr. Russo: Yes, sir, but the criterian is not what the government accepted.
The Court: It's just the question I rule on, not the question of criteria in this matter.

Q. Was that contract amended because-! will rephrase
that question. Put it another way: the contract ''ras performed f That contract was performed, was it not, sir1
A. Yes, sir.
Q. Other than the material which was-we'll assume was
ordered from Mr. Artese and the material which was actually used in the eontract, was there any other material that the
government-that you knew of that the ~overntnent would accept for the performance of t11is contract?
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Mt. Russo : If Your Honor please, once again, I don't
thinlt that that is the question. It's not what the government
would accept. It's what would meet this specification that was
set out in the technical provisions.
page 27 ~ The Court: Suppose you amend your question
to read that way.
Mr. Lawler: \Vbat was your objectionY
Mr. Russo: I said-you asked the questionThe Court: Whether it would meet the specifications or
whether the government would accept it.
Mr. Russo: I want the question to be, if you are going to
ask it, any other material that would meet that specification.
It's 'not what the government would accept.
1

Q. All rig·ht, sir. Is there any other material-did you
know of any other material, other than what was actually
used, that would meet the specification required by the contract?
A~ The contract authorizes the use of two separate and
distinct materials, each falling under a separate specification,
at the election of the contractor.
Q.: What the question that I was asking is, so far as you
knew at that time, was there any other material except what
was used, actually used there, available to perform the contract; in other words, could he have bought anything else
except either the Minnesota Mining material or the
page 28 ~ material he got from-supposedly was to get from
Artese?
A. This I do not know. I cannot answer.
The Court: In any event, it wouldn't have met the specifications unless it was one of the two things in the specification!; in other words, unless it met one of the two sets of specifications, it would not have been acceptable to the government?
The Witness : This is correct.
Mr. Lawler: I believe that's all, sir. Let's see. Hold on
one minute. I believe that's all.
The Court: Mr. Russo, you have any further questions
of this witness?
Mr. Russo: T believe that's all right now.
T}1e Court : All right. You gentlemen require Major V a.nce
any further in this rna tter, or may I excuse him so he can go
back to his duty?
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Mr. Lawler: It's agreeable with me.
Mr. Russo: Judge, I hate toThe Court: If you need 'him, that's perfectly all right. If
you don't, I am going to let him go.
Mr. Russo: I'm not certain, but it's just possible.
The Court : All right. Suppose you take a seat.
page 29 ~ Suppose we take about a ten-minute break, gentlemen.
(At this point there was a brief recess, after which the
trial proceeded as follows :)
(The jury returned to the courtroom.)
Mr. Lawler: 1\{r. Williams, take the stand, please, sir.
ED'VARD "\VILLIAMS,
called as a witness on behalf of the plaintiff, having been
duly sworn, was examined and testified as follows:
DIRECT EXAJ\IINATION.
By ~lr. Lawler:
Q. You are Mr. Edward Williams?
A. That's right.
Q. And you are connected with the Williams Paving Company?
A. That's rig·ht.
Q. "That is your capacity with the 'Villiams Paving Company, please, sir?
A. I am vice-president.
page 30 ~ Q. Are you familiar with the contract and the
work done under it which you have beard testified
to today?
A. Yes, sir.
Q. Yon all were the-were awarded that contract and did
the work'
A. That's right.
Q. Now, with respect to the runway painting with reflectorized granules or the beads, whose bid did you use Y
A. John Foreman's.
Q. And do you recall when the bids were opened at Langley
Field?
A. Do I recall when they were opened?

John Foreman v. E. Caligari and Co., Inc.

23

Edward Williams.
Q.~ Yes, sir. Were you ever there at the time Y
A.1 Yeah, I was present at the opening.
Q.i Yes, sir. Can you tell the Court and jury when you receiv~d a bid from 1\ir. Foreman for that work?
A. vVell, the bids were opened on a Monday, and we received the-by telephone his bid or quotation to us the Saturday before, and that was July 23rd, I think.
Q. And what was the amount of his quotation to you Y
A. lie quoted us six cents a square foot to do the runway
marking and painting. That was a complete job.
Q. Labor. and material Y
A. That's right.
Q. Did that bid appear to you to be out of line Y
page 31 ~ A. Not to me.
Q. vVas the bid used-given you by Mr. Foreman
used in preparation of your bid to the government Y
A. Yes, sir.
Q.. And you, of course, added your profit on top of yourA. We added our profit and our bond and other things that
we have to do to con1plete that job, yes.
Q.i Yes, sir. Did you learn that the-there was something
the matter with the situation after you were a·warded the contract?
A. I found out that Mr. Forenmn couldn't get the material
from his supplier-I'll say from the people that said they
would supply him, yes.
Q. N o,v, did you have any conversation with Mr. Caligari
or Mr. Artese or anybody from Caligari and Company in
connection with it?
A. Some time during the first part of August Mr. Foreman. and 1\fr. Artese came to a field office that we had on the
project.
Q. At Langley Field?
A. And it was discussed about the material. And Foreman! told me that at the time he didn't know whether he was
goin~ to get the material or not.
Q. And did you learn that there was some materpage 32 ~ ial available to do the job?
1
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A. Well, we found out that the material wasn't available.
Q. "'\Vhat material wasn't available 7
A. The material to paint and reflectorize the runway
·
markings.
Q. You mean the material he proposed to supply~
A. Yeah that's right, the material that he was going to
use to do the work for us.
Q. All right, sir. And what did you do, sir?
..A,. Well, after it was definitely decided that he could not
produce the material to do the work, we proceeded to obtain
the material for him in order to complete the work by the
specified time.
Q. I see.
A. Which was thirty days.
Q. What material did you use, and from whom did you get

itT

A. We tried two sources. The original source
was the Flexolite Company in St. Louis, Missouri,
and due to some strike, vacations, and so forth,
they advised that the material would not be available until
after the 15th of September of that year.
Q. All right.
A. So we had one other chance or alternative, and that was
tl1e Minnesota Mining and Manufacturing Company. They
are the two sourr·es that we knew of in the United States that
could produce tl1e required granules or the reflective media ·
that goes on t'his paint. The paint, anybody could furnish
that, or the binder they call it. There's nothing unusual about
that.
The Minnesota Mining and Manufacturing Company did
furnish the material, and we bought it a.nd turned it over to
1\fr. Foreman and he completed the work for us.

page 33

~

1\fr. Russo: Your Honor please, I am going to object to
the introduction of this and also object to any testimony on
behalf of Mr. "\Villiams as to what he purchased. Mr. Williams
is not the plaintiff in this case. Mr. Foreman is the plaintiff
~gainst E. Caligari and Company, and he is the one that has
to p,.ove his damag;es, not Mr. Williams.
Mr. Lawler: That's what I am attempting to do right
now, Judge.
Mr. Russo: So I think any testimony about
page 34 ~ who bought what will have to come and show that
·
Mr. Foreman was the one that bought it, because I
think he was the one who alleges damages.

J9~n
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The Court: I think it would be proper to develop that,
MrJ Lawler, before you ask questions as to the specific
amounts.
Mr. Lawler: All right.
Q. Did you buy the n1aterial1
A. "\Villiams Paving Company bought it, yes, sir.
Q. And to whon1 did you charge it Y
A. Charged to "Tilliams Paving Company.
Q. I mean Willian1s Paving Company-who did \Villiams
Paving Company charge what they paid to?
A. 1\Ir. John Foreman.
Q. And how much did you charge him T
A. How much!
Q. Yes, sir, for the material that you all bougbt l
A. We charged him at the rate of six cents a square foot.

The Court: Let him identify it, and then I will pass on it.
Q. Can you identify that as a bill from l\Hnnesota l\Hning
and Manufacturing!

Mr. Russo : I want my objection to run through this.
The Court : I see.
page 35 ~
A. Yes, sir, that's it.
Q. Is that a bill to "\Villiams Paving Company for material
that you just testified to for this. job!
li_. This is an invoice to Williams Paving Company for the
material that was used on this project at Langley Air Force
Base.
Mr. Lawler: I would like to introduce it into evidence.
The Court: I am going to allow it and note Mr. Russo's
ob~ection. That will be Plaintiff's Exhibit Number 3.
Q. And how much did you-will yon read that bill, the items
that were charged and the amount and the total, please, sirf
A.
ell, it's 1,365 pounds of Number 9330 S-I-L-V-E-R,
that's silver-that's on the description of that item-and the
price of, that is $6.65 a pound, and net amount for 1,365
pounds is $9,077.25. The next item is 1,075 gallons of CL
2010 white. That is priced at two dollars per gallon. The net
amount of that item is $2,150.00 even. And the total amount
of the invoice is $11,227.25.

"r
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Q. Is that what you all paid?
A. That's what we paid.
Q. Now, does your file reflect how much Mr.
pag·e 36 } Foreman was due from vVilliams Paving Company
for the work that he did on that job 7
A. vVell, our agreeinent with Mr. Formnan was at six cents
per square foot.
Q. And there were 128,120 square feet, according to your
best recollection 7
A. \Veil, that was the final analysis of it, the final figures.

1\fr. Russo: Mr. Lawler, you have bills paid by V\Tilliams
Paving Company attached. Is that this hill right here¥
Mr. Lawler: That's this bill right here.
Mr. Russo: If Your Honor please, his theory of damages
is rather ethereal. He's charging six cents a square foot
there, and then he's deducting that from a price that he paid
for materials, and I don't see that that's the proper method
of reaching any damages.
The Court: I think your first question-your last question
was proper, which I don't think was answered responsively,
and the question as I recall it was-what was the contract
price for this particular work which had been submitted by
the subcontractor, in this instance, the plaintiff, 1\fr. ForeUlan, to Willimns. And I think if we l1ad that figure
page 37 ~ that is the way~Ir. Lawler: That's one reason I want to introduce that, is refreshing his recollection.
The Court: He may look at it and refresh his recollection, but let's get that straight first. The only thing I recall
in the testimony at this time is based upon six cents per
square foot.
The \Vitness: That's right.
Q. How much did Williams Paving Con1pany owe J ol1n
Foreman for the work that he did on the runwav after the
'vo·rk "ras completed, putting aside the question o.f who paid
for the materials¥

The Court: If I might sug·gest, 1\fr. Lawler, I think the
question is what was the amount tl1at would have been due
·to~ 1\fr. ·Foreman· in accordance with his bid that he ·placed
~with you as a subcontractor ori this· j<;>b, '\vhich was six cents a
·square, foot?
·
·.
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}fr. Lawler: That's very well put.
']he Witness: It's six cents a square foot, and final measurement, which is a figure-a fluctuating figure, is 128,120
square feet at six cents per square foot. And we were to have
paid l\{r. Foreman $7,686.20, which would have
page 38 ~ paid him in full for the work.

Q. For the work and material f
A. Work and material. That's right.
Q. IIave you paid him anything on that?
A. No, sir, we have not.
Q. Now, does he owe you any rnoney because of your having, purchased some materials?
A. He owes us money.
Q. And how much does he owe you Y
A. $3,540.05.
Q. Now, is that the difference between what he was due
under his contract and what you paid for the material?
A. That's right.
1\{r. Russo: What was that last figure again, sir?
The Witness: $3,540.05.
Mr. Lawler: Your witness, Mr. Russo.
The Court: Before you do that, you didn't-you started to
offer this in evidence.
Mr. Lawler: Oh, I would like to offer that in evidence.
The Court: He's testified to it.
l\{r. Russo: I object to it going in.
The Court: I haven't looked at it.
(After looking at exhibit) I am going to allow
page 39 ~ it. It's what he's testified to. I think it might be
helpful to the jury with so many figures to have
something which is exactly what you have testified to in fact.
Is tl1a t correct T
The Witness: Yes, sir.
';('he Court: Plaintiff's Exhibit Nun1ber 4.
I

CROSS EXAl\1:INATION.
By Mr. Russo:
Q. Now, Mr. 'Villiams, you said that the material that was
actually used for this job was obtained from Minnesota Mining. Is that correct 1
A. Yes, sir.
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Q. And you said that it was some kind of nun1ber silver.
Is that correct?
A. It's on that invoice.
Q. 9330 silver~
A. I don't know what that 1neans.
Q. Now, I refer to technical provisions, which 'have already
been introduced into evidence, and I refer to TT-P-0085 and
Trr-G-00490, and I ask you if the material-and in the case
of TT-G-00490, as set forth in the technical provisions as
dated January 15, 1960, I ask you if the 9330 silver that was
actually used meets this specification T
page 40 ~ A. I couldn't answer that. I don't know.
Q. Now, isn't it a fact, Mr. vV1llimns, that Minnesota Mining had to take steps after you were awarded the
contract to go to the government to have the particular specification amended so tl1at this 9330 silver would meet it 1
A. We have got approval fron1 the procure1nent office at
Langley Field, Major Vance's office, to use the 1naterial that
've used on the contract, and that's the material that's on that
invoice.
Q. And you got approval by virtue of the fact that 1\Hnnesota l\fining had that specification amended?
A. I can't answer that, 1\{r.-I mean the 1naterial that we
used was an approved 1naterial.
Q. Now, you said that you tried to get the 1.9 granules.
Is that correct?
A. ~ir. Foreman did.
Q. And you tried also?
A. Yes, sir.
Q. ·And you could not get then1?
A. I called St. Louis, Flexolite Con1pany, and they couldn't
furnish then1 due to a strike or something.
·
Q. ThenA. I did everything that I could to find this rna terial for
Mr. Foreman.
Q. And you tried to get the granule that was
page 41 ~ covered by specification TT-P-0085 and specification TT-G-00490 in the technical provisions V
A.
e tried to get materials. to meet the specifications.
Q. So then vou resorted to Minnesota Mining with a much
s1naller granule. Is that correct?
A. I never saw the other. I ~onldn 't say whether it was
small or not.
Q. You didn't see it?

"r
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A. I No. Wasn't any other available.

Q. So what was actually used was more of a powderY
·
Q. It was very fine?
A. Yes, sir.
Q. And are you familiar withA. It was like a fine sand.
Q. And are you familiar with a granule having a refractive
index of 1.91
A. I am not.
Q. You are not?
A.~ No, sir. I did see this particular material go down that
was used.
Q.~ Now, did you go to Major Vance and ask him for any
relief?
A. No, sir.
A., Well, it wasn't a powder, but it was fine I mean.

page 42

~

1\fr. Lawler: Objected to as not material.
Mr. Russo: I think it's material, Your Honor.
1\fr. Lawler opened the door to it, and I think we have a right
-what they are attempting to do in this case through John
Foren1an is recover for \Villiams Paving Company some
money. And we have a right1\fr. Lawler: That is perfectly ridiculous, if the Court
please. There is no basis for that charge whatsoever. There's
been no evidence introduced, and I submit there will be none.
The Court: All right, g·entlemen, let's keep it down to
w·hat they have. There is no occasion to argue the evidence.
I will give you gentlemen plenty opportunity for that at the
proper time. The only question is whether this is a material
inquiry to this particular case.
1\{r. Lawler: \Ve object to what Williams Paving did or
did not do.
Mr. Russo: It's a material inquiry to this extent, Your
Hoqor: Now, "\Villiams Paving· Company, if John Foreman
in fact had a contract with "\Villiams Paving Company, they
. owe~ a duty to John Foreman to mitigate any damages that
J obn Foreman n1ight incur by virtue of his going ahead, the
same duty John Foreman owed to the defendant, E.
page 43 ~ Caligari and Company. And it's pertinent to the
issue here to find out whether or not he attempted
to get any relief and to thereby satisfy his duty to John Foreman.
Mr. Lawler: If the Court please, there is no contractural
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relationship between Caligari on the one hand and Williams
Paving Company on the other.
Mr. Russo: That's exactly what I have been trying to say,
and you are introducing all this stuff from Williams Paving
Company.
The Court: I am going to allow the question. As a matter
of factYr. Lawler: Please note our exception.
The Court : As a matter of fact, the witness has already
answered it. His answer is no, I believe. Am I correct Y
The Witness: That's right.
The Court: And exception of counsel is noted.
All right, Mr. Russo.
Q. Now, you say you obtained J\!fr. Foreman's bid over the
telephone. Is that correct?
A. (Indicated the affirmative)
Q. You say the bid opening was on Saturday!
page 44 ~ A. No. Bid opening was on Monday.
Q. I'm not trying to confuse you. It was a Monday, and you obtained his bid on a Saturdayf
A. That's right.
Q. Did you obtain any other bids for the painting phaseY
A. No, sir.
Q. You did notT
A. Did not.
Q. You did not obtain any other bids. Don't you usually
obtain several bids Y
A. 'Ve do when they are available, that's right.
Q. And there was no other price available?
A. None offered.
Q. Ho'v about this company that Major Vance talked about
-C. W. Lookwood and Sons? Are you familiar with them,
sir?
A. Yes, sir. I know them.
Q. Did you attempt to get a price from them, sir?
A. No. They were bidding as a prime contractor like we·
were in competition to us, soQ. Oh, they were primeA. So naturally we couldn't go to them for a price.
Q. They were prime Y
A. That's right.
page 45 ~ Q. They were not doing the painting work?
A. They were bidding against us.

John Foreman v. E·. Caligari and Co., Inc.

31

Edward Willianns.

Q. ji see. A.ll rig·ht, sir. I was under the impression. fr?m
the questions that came out before that they were a pa1nhng
contr'actor and had put in a specified price.
A.. Uh-uh.
Q.. And you say that you and Mr. Foreman and Mr. A.rtese
all found out that the material that was specified was not
available Y
A. Mr. Foreman advised me that he could not obtain the
rna terial from his supplier.
Q. And then you set out to get it?
A. That's right.
Q. A.nd you could not get it Y
A.! I gave him ample time, and in considering the amount
of time we had to do the work in, to obtain the material.
vVhen he couldn't do it, we had to take it on our own. We were
the responsible-ones that 'vere responsible for the project.
Q. Now, lVIr. Williams, did John Foreman actually to this
job for you?
A. Yes, sir.
Q. Did ::Minnesota J\fining have some equipment on the
job?,
A. Yes, sir.
page 46 ~ Q. Didn't they have some men on the job?
A. They had a specialized engineer.
Q. And didn't ~£innesota Mining actually do the job for
you, sirT
A. No, sir. Mr. Foreman did the job.
Q. And how many n1en did Mr. Foren1an have?
A. ''ren, he was there, and I would say two additional men,
the best that I can recollect.
Q. 1\{r. Foreman and two additional men?
A. That's right.
Q. And what did each of them do in the way of work, now Y
~· Mr. Foreman himself ran his paint machine that places
a stripe. You have seen them in the highways out there putting them down.
Q. What did tl1e additional men do?
A. They were helpers, people to add the paint or bring
it to him or clean up or sweep and so forth.
Q. And how long did it take to do the painting phase?
I

J\{r. Lawler: Objected to as not material.
~he Court: I don't see the materiality.
~Ir. Russo: I think it's material, Your Honor. He says
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he owes him six cents a square foot. I think he's got to justify
his price.
Mr. Lawler: I don't think he's got to justify a
page 47 ~ thing.
The Court: I don't think it's material to this
issue. I sustain the objection.
Mr. Russo: This is going to be a complex situation, and
it's going to be-necessarily, by virtue of the fact their
lawyer's done it, it is going to tie ""Tilliams Paving Company
John Foreman and E. Ca:ligari into a triangle.
The Court: I don't think that has a thing in the world to
do with the question you just asked.
Mr. Russo: Each of these parties, Your Honor, owes a
duty to the other to mitigate any damages by virtue of any
breach of contract.
Mr. Lawler: What he's saying, he ought to take the loss
for the mistake Caligari made. That's what ·he's saying. We
don't think that is a fact.
The Court: We will get to those matters at the proper
time. I am going to sustain the objection. I don't think it's
material to this issue.
Mr. Russo: We want to note an exception.
The Court : Exception is noted.
Q. Now, Mr. 'Villiams, did you ever discuss with lvfinnesota
Mining Company the price of six cents a square foot that you
had gotten from Mr. Foreman 1

page 48

~

l\ir. Lawler: Objected to as not material.
Mr. Russo: If Your Honor please, if l\1r. Lawler will just give me an opportunity to develop it. He doesn't
know whether it's material at this point or not.
Mr. Lawler: That question is certainly not material to this
issue.
Mr. Russo : I am going to show a representative of Minnesota Mining-The Court: Just a minute. I can't listen to both you at
one time.
Mr. Lawler: If you are going to state what your witnesses
will testify-The Court: If there is something should be taken up outside the presence of the jury, I will hear you. Step inside the
jury room, please. And I am going to ask you gentlemen to
·
talk one at a time.
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(The jury withdrew from the courtroom.)
I

I

The Court: As I understood your question, the question
to Mr. "\Villiams was whether or not anything was stated to the
·company from whom he obtained this-Minnesota Mining.
Is thatMr. Russo : Minnesota Mining, yes, sir.
The Court: -about the contract or the bid
page 49 ~ price that he had from his subcontractor of six
cents a square foot. Is that your question f
Mr. Russo: Yes, sir.
The Court: What n1ateriality does that have to the case?
~ir. Russo: It has this materiality, Your Honor: We are
gomg to develop that Mr. Williams learned by talking to this·
Minnesota 1\Hning man that the price of six cents a square
foot was very, very low and it was impossbile to do it with the
material that was specified at that price, and that he in turn
told Mr. Foreman, and Mr. Foreman did not tell Caligari
about it, and then he was put on notice of a mistake. And it
certainly is material.
Mr. Lawler: Now, are we talking about a time before the
contract was let, or are we talking about after the contract
was let¥
~fr. Russo: We are talking about a time before Mr. Forenlan ever entered into any contract with :Mr. Williams, if he
ever in fact did have a contract.
The Court: Now, the evidence of Mr. Williams, if I understand it correctly, is that after he had this bid which he received from 1\fr. Foreman of six cents a square foot, that he
then-his company-corporation made the bid to
page 50 ~ do this total job as general contractor, and that it
was after that that it was disclosed to him that this
other n1ateria.l was unavailable, if I understand his testimony
correctly' and it was then that he attmnpted to locate these
1n~terials. Did I understand your testimony to be that?
The 'Vitness: That's right.
The Court : All right, sir. Did you have any conversation or any notice about any availability or unavailability
of any material between the time that you received the bid
from the subcontractor, who is Mr. Foreman in this instance
and the time that you made your bid on the job or the tim~
that the bid was-the job was given you or granted you y .
The Witness: Didn't enter our thoughts at all, Your Honor
,The Court: All right, sir.
·
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The Witness: I think-! see what you are doing. I understand w·hat you mean, but we didn't talk to Minnesota Mining people until I think it was the 8th or 9th of the month,
maybe later than that.
Mr. Lawler: Of August, you are speaking of¥
·
The Witness: ·Yes. After the contract and
page 51 ~ after-we didn't ever contact Minnesota Mining
until after John Formnan said that he couldn't
furnish the material.
Now, that man was present at the bid opening. I don't
know what his name is.
The .Court : What man f
The Witness: The representative of Minnesota lVIining, a
salesman from Richmond. I think Foreman there could tell
you his name.
Mr. Foreman: Mr. White.
The Court: Was present at the bid opening?
The '\Vitness: That's right, but we didn't know him, and
we had never talked with the man at all.
1\fr. Russo: And didn't he or some representative of 1\Hnnesota Mining come to see you before the bid opening and
try to get you to use his material?
The Witness: No; no, sir; no. '\:Ve-the first thne I ever
saw him was in that bid opening room, which was a room
about this size in Major Vance's office.
Mr. Lawler: I think the testimony's also been he got
the information on Saturday and bid opening was the following Monday.
The Court: That's my understanding.
The ""7itness: Tlmt 's the first time I ever saw
page 52 ~ him, was at bid opening. The bid opening was
two o'clock on Monday.
The Court: The 'vitness confirms my recollection, and the
inquiry is not material. If it was something prior to the alleged agreement, then I think that might be an entirely different matter, but if it were afterwards, I don't believe it's material.
Mr. Russo: "re 'vant to note our exception.
The Court: All right, sir. Any other matters to take up
while the jury is out, or shall I bring them back?
1\fr. Lawler: I 'have nothing at this time.
Mr. Russo: I g-uess that's all.
The Court: I realize you gentlemen very easily in the
advocacy of your causes are going to jun1p to your feet and
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say ~what you have to say, but 1 would suggest that you do
it without having to do it at the same time.
~~r. Lawler: I might say I did it purposely the last time
bemiuse I didn't want the jury to get the drift of what he was
going to say.
The Court : I think you gentlemen, if you have anything
to really state that is g·oing· to get into theories or things
that are a matter of proof, it is better you ask me,
pag-e 53 ~ and I am happy to send the jury out and we can
resolve them and there is no question about getting
it before them improperly.
Bring the jury in.
I

I

(The jury returned to the courtroom.)
I
I

The Court: All right. The Court has sustained the ·objection to the last question, and an exception of counsel was
noted.
Mr. Russo : vY e want to note our exception.
~he Court: ...-\.11 right, sir.
Questions by ~1:r. Russo: (Cont'd)
Q. ~fr. Williams, do you know how many pounds of this
granule that was actually used was used on the job?
A. I can't tell you the exact amount. I kno'v they used
just about all that was there. It came in-I think they might
have had a-ten or fifteen pounds left over. I couldn't rightly say.
Q. You don't know how 1nuch was actually used?
A. That's right. In fact, I think it required more than is
stated on that invoice, but I think they gave a fe,v pounds
extra for some reason. ·
Q. Now·, your contract price for doing the entire job was
$46~,377.71. Is that correct?
A. Best that I can answer right now without having the
~
. contract in front of me, yes, sir.
page 54 ~ Q. And how much of that did you include in the
runway marking?
A. Pardon?
Q. How much of that contract included the runway marking?
A. I was-our bid was eight cents a square foot. And that
was 130,000 estimated square feet. The :final measurement
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was a hundred twenty-eight thousand so1ne odd number
square feet.
Q. So would the price of $10,249.60 be correct for the runway marking~ In other words, it would beA. I'd have to see the contract to see.
Q. In other words, it would be eight cents times 128,120
square feet. Is that right?
A. That's rig·ht.
Q. Did Mr. Foreman ever ·have a contract in writing with
you for this work?
A. Yes, sir.
Q. And your business with him in this regard was taking
his price over the telephone. Is that correct 7
A. That's correct.
Q. Did he give you a gross prie·e for the work?
A. Six cents a square foot.
Q. In other words, the price that 'he gave you was six
cents a square foot f
page 55 ~ A. That was for a turnkey job.
Q. And he didn't give you any price based on so
many square feet; it was based upon per square foot?
A. It "ras based upon the quantities in the contract, which
can vary, and it stated so in the contract.
Q. "'\Vell, then he gave you a gross price?
· A. He gave us a unit price.
Q. And a unit price of sir cents a square foot based upon
130,000 square feet?
A. Right.
Q. Now, then Mr. Foreman was owed $7,800.00. Is that correct?
A. We don't owe him anything right now.
Q. The work that he did for you and for which you have not
paid him I figured at $7 ,800.00. Is that correct 7
A. If that's what it figures out to, yes, sir. I don't kno\v
what the exact figure is.
}.fr. Russo: If Your Honor please, I have no further questions at this time. We may possibly need Mr. Williams.
Mr. Lawler: I think that will be all, sir.
The Court : All right, sir, you may stand down.
Mr. Lawler: Stick around, please, Mr. Williams.
The Court: Next witness, Mr. Lawler.
lVfr. J~aw1er: Mr. Foreman.
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JOHN FOREMAN,
Plaintiff, called as a witness in his own behalf,
having been duly sworn, was examined and testified as follows:
i

DIRECT EXAMINATION.
By Mr.,Lawler:
Q. You are John Foreman T
A. Yes, sir.
Q. And where is your home, Mr. Foreman Y
A. Wrights ville Beach, North Carolina.
Q. And you are in the business of marking and painting
of concrete surfaces ?
.AL Right. Runways, parking lots.
Ql And 'how many men do you normally employ in your
work?
A.. Fro1n two to five.
Q. Two to five men Y
A. Yes.
Q. And do you have a machine that stripes the runways or
the !parking. lots or whatever it is that you are painting?
A,. Yes, su.
Q. And do you operate the machine normally Y
A. Normally, yes, sir.
page 57 ~ Q. At the time of this job at Langley Field how
many men did you have in your employ!
A. I believe it was four, sir.
Q. You think you had four employed at that time Y
A. Urn-hum.
Q. And what is your busy season? From what month to
what month?
.A. From aroundMr. Russo: Object to that, too.
'rhe Court: I don't know the materiality.
Mr. Lawler: Just a. little background.
The Court: I don't know the materiality. If he objects, I
am .going to sustain it.
Mr. Lawler: All right, if he objects, we won't pursue it.
Q. You are acquainted with Mr. Artese over here of Caligari and Company 7
A. Yes, sir.
Q. And when did you first become acquainted with him,
best you can remember?
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A. Best I can remember, some time in June, I would sayfirst part of June.
··
Q. And how did you become acquainted with him Y
A. Well, I was doing work for another division of his
company, and I would say one of the officials-!
page 58 ~ don't know his name-asked me one day how about
-they were in the paint business-selling me some
paint, so I said, ''Fine, if you can meet my prices, I will be
glad to buy from you since I am doing business with you."
So he asked n1e-I believe when we were in· the office he
·called 1\{r. Artese and told him I wanted to get some pric~s.
And I talked with him and gave him the specification numbers, and they sent me a letter what their prices would be.
Q. All right. That was in June of 1960¥
A. Yes, sir, I believe it was some time in June.
Q. Now, when did you first become acquainted with the
contract that we are talking about today, best you can recall~

A. Well, the first time I believe was when it was first advertised. I completed a job for Mr. "\Villiams at Oceana, and
he asked me was I interested in doing some sand blasting; if
so, to look at the job of Langley Field, and gave me the number of it, and so forth, and I went over and looked at it, oh,
around the 13th or 14th, I guess, and called fhem-and it
was a little more sand blasting than I usually do, so I called
him and told hin1 I wasn't interested. In reference to the
painting, which was an additive and addendum, I believe
when I got home on the 13th-see, that would be Lockwood's
estimator, Mr. Reg·ister, called me and asked me to give him
a price on this particular job for the painting, and I said, .
''Well, there's no painting on it." He says,
page 59 ~ ''There was an addendum just out this morning
has painting on it.'' That was round the last of
the week, which would be the 13th or 14th of July.
·
Q. And what did you do? Did. you find out what theA. Yeah. He---while we were talkingQ. Did you determine what the-you knew wl1at the invitation for bid number was?
A. Yes, sir. We had that. The thing that I was interested
in is, of course, getting the price of the material and what
material would be needed.
Q. Did you ascertain what material was going to be required?
A. Yeah. He read the paragraph to me that specifies the
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0085 or 0490. and I believe if's stipulated ·in there that it was

even in writing in the paragraph that it was 1.9 bead.
.. '
Q~ Had you ever used a 1.9 bead before Y
A. No, sir..
Q. -in the work that you had. done Y
·A. No, sir.
_
Q. What bead had you used prior to that time Y
A. Well, the old specification was using, I suppose, the 1.5.
I mean it was-up until that time it bad been no-wasn't
set forth in black and white there that it would be a 1.9
reflective bead.
Q. But you had never used a 1.9 bead yourself?
pag~ 60 ~
A. No, sir.
Q. Did you know what the price of a 1.9 bead
was:?
A. No, sir, because it had been two or three jobs-the supplier that I was using prior to that time, and still am, is in
Richmond, and I asked him about this specification. There
was a number of jobs started coming out with this specification. I asked him to get the spec and see if they could give me
some quotations on this material. At that time they said that
they could not get the n1aterial to make it, andQ. 1Vere you able to get a price on it?
A. No, sir, I wasn't able. I did do son1e inquiring, but I
~ever got a confirmed price on it. In fact, it was two or
three jobs that come out that I didn't quote on account I
couldn't get a confirmed price on material.
Q. All right, sir. No,v, after you learned of the painting
on the Langley Field job, what did you do?
A. Well, that-I believe either on Thursday or Friday, I
can't recall the exact day, but I had gotten a letter that they
could quote on just the painting 0085, so I knew that theyCaligari could g·et it, so I called Mr. Artese.
Q. Called him on the telephone?
},... Right.
Q. "'Wbere were you then?
A. I was at my home in "'\Vrightsville Beach.
Q. And you called Caliga ri and Company?
page 61 ~ A. Yes, sir.
·
-··: : ..- ,,~ ., ... Q. Who:did you· .talk to over· there?
. Arl\fr: Artese .. · · .. ·; ,t, .• ·'·~·,···· . ·. 1 '·· !. :::. ·.' ·::: ._.-i
. Q. ·~~d-t~ll the Gourt what you said:and what he sai~-y~ ·:;,·.·:
:~-.A. _Wel_l;;J gava.ihhn:·:the information!!On·;tbe ~sp·eeifi~atio1i
~hl\t-h~~ be~n.r;ead<f;-o me.by~Mr.'iRegisterr'· ·:· .t~:r·\:;··· ·-~;:· !ii;·,;:
1
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Q. Did you give· him the number of the invitation for the
bidY
A. Yes, sir. I mean that's practice or habit, because every
time we get a price it's no good unless it's on the particular
contract you are working on.
Q. All right sh·. Did you-go ahead and say what you told
him and what he told you Y
A. I told him that there was a job coming out at Langley
Field that had some of the 0085-or had the 0085 specification on it and it required a 1.9 bead, and I would need approximately 130,000 feet, which would be around eleven
or twelve hundred gallons of paint, and approximately twelve
or thirteen thousnnd pounds of beads, and asked him could
he get me a price, and he said he would. So I told him that
I would be in Norflok on Monday and would come by and see
him.and get it.
Q. And did you come up to NorfolkY
A. Yes, sir, I came up on Monday. I first went to Langley
Field and looked at the speci.fica tion-plans and
·
page 62 } specifications.
Q. Excuse 1ne. One question I don't believe I
asked you: Did you give him a reference to the bid number,
the identifying bid number when you talked to him over the
telephonet
A. I am quite sure I did. I can't swear to it, but I think
!-normal procedure would be to give the contract number.
Mr. Russo: I object to the normal procedure.
The Court: The Court sustains the objection. It is not
what you think or what the procedure would be. The question
is what the conversation was or what took place on this occa·
sion.
Q. Did you tell him it was a 1.9 bead f
A. Yes, sir.

. Q. Now, a.fter you went to Langley Field and looked at the
job, what did you do then Y
A. I came back to Mr. Artese 's office on Tidewater Drive
and asked him had he gotten me a quotation, and he said ves.
So I believe he gave me the quotation there of two forty-nine
for the paint and fourteen cents a pound for the beads. That
was the· price that-about the price that it had been in the
past, the old type material, so I asked him to please check
with his supplier and confirm that price that he was quoting
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on the 1.9 refractive index bead. That was on
pa~c 63 ~ Monday, the 18th, I believe, isn't itY Yes.
Q. And what did he say 7
..A.. He said he would. I said, ''Well, I am going to Eastern
Shore for the week to do a job, and I will be back at the end
of the week to check with you.''
Q. And did you return to Norfolk at the end of the week?
A. Yes, sir. I returned to Norfolk and contacted him on
Saturday 1norning, which was the 23rd.
Q. Of JulyY
A. Of July.
Q. And wl1at. was your conversation with him and w·hat was
. his) with you Y
A. He said tl1at-I asked him l1ad he contacted his supplier,
and he says yes. I said. "Did they confirm that this is the
1.9, the 0085 Iuatcrial. the price is right 1'' And he says, yes,
sir. I said, ''"Tell, please drop me a confirmation of that to
n1y home.''
Q. That was on Saturday the 23rd that you asked him to
gi"Ve you the confi·mation Y
f._. Rig·ht.
Q. What did he say he would do?
A. lie said all right, he'd give it to me.
Q. Now, when did you or did you ever give him the number
of t.he contract or the invitation for bid 7
page 64 ~ A. Yes, sir. I would have ]Jad to have given it to
him, because he confirmed it on the nun1ber for the
invitation for bid.
A.
it to him?
~ I said did vou remember when vou
. !rave
....
:A. No, sir. that I can't. I feel like-well, I don't know,
~ir. He ~ot it before-he had to get it before that Saturday.
Q. He had it before the Saturday that you were there?
A. Right.
:Q. Now, did he give you a confirmation of it?
1A. Yes, sir.

.

I

I

'The Court: Ask him if that's it.
0. J l': that the confirmation T
A. Yes, sir.
:The Court: Plaintiff's Exhibit No. 5.

,Q. Will you read that, please, starting with the. dateT
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A. "July 26, 1960. Mr.- John Foren1an, Post Office Box
199, Wrightsville Beach, "\Vrightsville, North Carolina. Dear
1\ir. Foreman: \Ve herewith submit the following quotation
covering bid Number IFB-44-600-61-1, repair of airfield pavenlent, Langley Field, Langley Ai.r Force Base, on 1,150 gallons of TTP-0085 traffic white binder at $2.49 per gallon
f. o. h. Langley Air Force Base, Langley Field, Virginia;
traffic beads at fourteen cents per pound C. 0. D., traffi~ beads
at sixteen cents per pound regular tern1s. Repage 65 ~ spectfully, \Villia1n Artese, vVilliam Artese, VicePresident.''
Q. That's on the letterhead of E. Caligari and Son f
A. E. Caligari and Company, 7461 Tidewater Drive, Norfolk 9, Virginia.
Q. Now, after you received a price fron1 l\1:r. Artese, what
did you do?
A. I went ahead and added the pri'Ce of his material to what
I had figured for doing the job and called Williams Paving
Company, gave them a quotation of six cents per square foot.
Q. Did you call anybody else?
A. Called C. \V. Lockwood in Hampton, talked to 1\tfr.
Register, and gave hhn the same price of six cents per square
foot .
. Q. At that time did you have any question in your n1ind as
t.o the fact tl1at this price was right~
A. No~ sir.
Q. Did you have any question in your mind as to whether
the material was available?
A. No, sir.
Q. And you used the price that 1\fr. Artese gave you in submitting your hid?
A. Right; yes, sir.
Q. And it's been 'testified to earlier todav that Williams
Paving Company was awarded the contract?
page 66 ~ A. Yes, sir.
Q. Now, afte1· yon subn1itted your bid, what did
you do? Did you stay in Norfolk, go home, or what?
A. I went home.
Q. And l1ow long did you stay down t11ere?
A. Staved for a week.
Q. Ancl came back to Norfolk.
..
A. On Monday, the~must'·have been the: 2dd, whatcvel.~ ·the
follow·in2· Monday was.
Q. ·Following 1\fonday. Rigl1t;
·
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A. Or 1st, I believe it was, wasn't itt

Q. Did you get in touch with Williams or did they get in
touch with you i
A. Yes. I learned late that afternoon that he had been the
successful bidder on it. I called 'him, and I believe it was
Tuesday n10rning when I called him.
Q. And what-you called whom?
A. Called Mr. vVilliams.
Q. And then you learned that he had been awarded the
contract?
A. Yes, sir.
Q. That would lJave been on or about August 2nd?
A. Yes, sir.
Q. "\Vl1en did you then do?
A. On that day?
page 67 ~ Q. Yes, sir.
A. I believe 1\It·. Williams then had heard that
there was something-price could have been wrong, and he
asked me to come bv. he wanted to check to be sure that my
price was rig·ht. So he asked me did I have my work sheets,
which I usually carry with me, and I showed him the quotation
I had and what I came up with. And he said, well, the 1\finnesota Mining man had just been into his office and told him the
1naterial would cost son1ething over eleven thousand dollars.
And I said, "'Veil, I'm not using· Minnesota 1\iining. I have
a quotation frorr1 Caligari for the 0085 with a 1.9 reflective
bead.''
Q. All right. Then did you then get in touch with Caligari Y
A. I believe Mr. vVilliams and I went over and talked to
1vir. Hayes, could we-was everything clear to use the 1.9
bead, and he says yes, so we ~eft there and I left Mr. Williams
and went on back to Mr. Artese's office and submitted my
order for it.
Q. And who was there, as you can best recollect?
A. The two-there was another gentleman there. I believe
'his name was Jack Shelley with Baltin1ore Paint and Color
Company. He was their iocal representative here. I don't
know what his job was, but in giving Mr. Artese my order, he
was standing there with us.
page 68 ~ Q. "\Vhat did you say to Mr. Artese, and what did
he say to you?
A. I told him I l1ad been awarded the Langley Field contract and would like to place the order with him, and I gave
my order I believe at that time for 1,145 gallons of the 0085
binder and 12,600 pounds of the beads.
1

1

,

'
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Q. Of the 1.9 beads ·y
A. Right.
Q. What did he say?
A. l-Ie said, ''Fine." I think he and Mr. Shelley, if that
was the gentleman's name, was talking. I said-told him that
've 'cl have to have the material on the job by the 15th, and
he said, "Well-"
Q. 15th of what montll ~~
A. I-I ad to be August. And he said, '' ell, they were on
vacation at the plant in Baltin1ore, but they had a skeleton
crew.'' They thought there'd be no trouble whatsoever in
getting the material, and the statement was made, but I don't
know by which one, that the heads 'vere usuall:v stock, so there
wasn't any problem there. And at that time I told them that
to expedite the approval of this material, if they were talking
to their supplier, if they would get him to mail a quart sample
and certificates to then1 just as soon as possible where I could
hand-walk them through and get them approved.
Q. In other words, the samples of the materials
page 69 ~ had to be approved by theA. Right.
Q. -by the g·overnment. Is that it?
A. And it happened I was doing a little job here in Norfolk
starting it that day, and left word soon as he talked and got
things straight to call me at the number and advise me when
this material would be here, the san1ples, so I could be on 'hand
to take then1 on over and get the1n approved.
Q. And did you bear from-is that the end of your conversation that morning?
A. Yes, sir.
Q. Did you hear from him again 1
A. At approximately three o'clock he called me at the bowling alley out on Military Highway w·here I was working and
advised me that there had been a big mistake andQ. Did he ever say that you made a 1nistake¥
A. No, sir.
Q. "What did he say?
A. l-Ie sa.id that they had-he called the plant to give the
order, and they checked up and found out the beads cost sixty
cents a pound in St. Louis instead of the fourteen cents they
quoted.
Q. I see.
A. And he asked me what we ronld do, and I said, "I don't

'V
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know what we can do. I'm busy this afternoon,"
page 70 r but I'd be at his office the next morning first thing.
:
Q. All right. And did you go to his office the
next morning?
A. Yes, sir.
Q~ And what did you-what happened?
A. Course he was, like myself, mighty perturbed over the
situation, and he decided that he would call, I believe, the
factory and ask them what he could do. And they told him
that they would check into the matter and try to get in touch
with Washington and call the contracting officer and see if
they could get any adjustment anywhere.
~ Did he ever say or suggest to you as to who had made
the mistake?
A. "\Veil, I feel at that time that-I mean Mr. Artese1

Mr. Russo: Your Honor, what he feels and what he
knowsMr. Lawler: Wait a minute. He changed his wording.
He's trying to.

Q. Go ahead.
A. What was the question, please?
(The reporter read the question.)
A. No. Can I qualify it?
Q. Yes. You can state what you want to.
A. I believe at the time-I mean at the time I
page 71 r asked him didn't he call back to Baltimore to confirm that it was the 1.9 bead, did he do that as he
told me, and he says, yes, he did. So I said, ''Well, it's not
your mistake. It's your supplier's mistake. If you told him,
give him all the information,'' I says, ''it's their mistake.
It 's not your mistake.'' After that is when he called the
supplier.
Q. .And was that about the sum and substance of your conversation?
A. Yes, sir.
Q. -at that time Y
A. Yes, sir.
Q. When did you next see him, best you can remember?
A. Well, from-that was on Tuesday. I saw him off and
1
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on there for the whole week in trying-they were calling here
and calling there and trying to get something worked out on
the thing. I was working in town and talked to him on the
telephone, would go by there. This went on till Friday, I believe.
Q. What happened on Friday!
A. Well, on Friday afternoon I went to Langley Field.
Meantime I hadn't seen Mr. Williams since all this came
about. I think he had heard that I was having a little trouble
getting the material. So I thought I would go over and tell
him that-confirm my price to him that I would do the job
some way or other, and so I went over there. And
page 72 } it happened while I was there I believe Doctor
SugarQ. Who is Doctor SugarY
A. He was a chemist with Baltimore Paint and Color, who
was their supplier.
Q. Artese's supplier! Caligari's supplier?
A. Yes, sir. And when I happened to be there Doctor Sugar
called Mr. Williams in reference to the job.
Mr. Russo: If Your Honor please, I object.
testifyThe Court : Sustained.

He can't

Q. All right. Did you have any further conversation with
Mr. Artese in connection with this n1atter?
A. After Friday of thatQ. Friday or after Friday, yes.
A. Well, we-of course, on Firday the information that Mr.
Williams gotQ. You can't testify as to what Mr. Williams told you?
A. What he told me?
Q. Yeah. You can't testify what be told you or what somebody else told him, but you can testify as to what you said to
Mr. Artese and what Mr. Artese said to you.
Well, let me ask you this: did you learn-did you then at
that time or later learn that the material was not available!
page 73 ~

Mr. Russo: If Your Honor please, that's kind of
leading.
Mr. Lawler: All right. I will put it another way.
Mr. Russo: He can't get the answer he wants, apparently,
so-
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The Court: Rephrase it, Mr. Lawler.

Q. Did you talk to 1\{r. Artese about the availability of the
material-then or later?
A. I talked to 1\IIr. Artese Friday afternoon.
Q. All right. That was the same day?
A. Yes, sir.
Q. What did you say to him, and what did he say to you?
A. Discussed that the material was not available until
September 15th.
Q. And did you have any further conversation with him
at that time about this matter~
A. Nothing particularly that I recall.
Q. Was it on Friday the 1st you had learned of the nonavailability of the material that was ordered'
A. Yes, sir.
Q. Now, when did you next talk with Mr. ArteseY
J¥Ir. Russo: If Your Honor please, I hate to keep1

page 74

~

Q. Or did you talk to him again?

Mr. Russo: I hate to keep objecting, but they talk about
Friday afternoon this and that. This happened back in 1960,
andThe Court: It would be helpful to indicate the date.

Q. Do you remember what date we are talking about when
we: say Friday afternoon 1
A. May I get my papers 7
The Court: If you have something to refresh your memory,
you may.
A. Yes, sir. That was Friday August 5th.
Q. Now, did you write any letter to Mr. Artese about that
time?
A. Yes, sir. Wrote one on tthat Friday, Friday afternoon,
sir.
Q. And how was the letter delivered? In person or by mail f
A. I delivered it in person on Tuesday morning when I returned fron1 home. Tuesday would be the 9th.
Q. Is this a copy of the letter which you wrote to him?
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1\fr. Russo : I am going to object to the introduction of the
letter Your Honor, for the same reason that the
page 75 ~ Court' ruled on the other point, that this is something that happened after all of this had taken
place. If there was any breach, it happened afterwards, and
it is not relevant to the issue.
The Court: I don't follow you.
Mr. Russo : Sir f
The Court: I don't quite follow your objection.
Mr. Russo: In other words, he is claiming that there has
already been a breach, and this is something that, if there was
a breach, took place afterwards. And the questions that I was
asking Mr. Willian1s before, the Court said were not relevant,
were not allowed for the same reason, due to the fact that it
came in afterwards, after the contract was let and after the
breach, if there was a breach. And I just don't think that is
pertinent to the issue.
Mr. Lawler: Our vie'v of it is that the situation-the precise time of the breach I don't believe has been established.
It is probably a matter of law, but be that as it may, I think
the circumstances of deliverv of t'his letter and what it said
are significant as to what the dealings between these parties
are. It's been testified that this letter was delipage 76 ~ vered in person to 1\{r. Artese, and as soon as we
get the letter in I want to show what his reaction to
it was, and I think that's si~'llificant.
The Court: All right, sir. I am going to allow it.
1\fr. Russo: The Court hasn't read the letter yet, sir.
The Court: No, I haven't read it.
All ri~ht, sir. That's Plaintiff's Exhibit Number 6.
Mr. R,usso: We would note our exception, Your J[onor.
The Court: All right, sir.
Mr. Lawler: Thank you, sir.
The Court: The jnry will have an opportunity to read it.
I don't think yon need to read it all in the record.
Mr. Lawler: Beg pardon?
The Court: The jury will have an opportunity to read it.
I don't think you need to read it all in the record.

Q. All right. Now, to paraphase that letter, that letter
just sets forth what your remarks have previously been as
to what bead was ordered from Caligari?
page 77 ~ A. ·Yes, sir.
Q. Was that letter delivered to Mr. Artese in
person?
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A. Yes, sir. I carried it to him in person.
Q. Did he read itY
A. Yes, sir.
Q. What did he sayY
A. Ife didn't comment.
Q. Did he deny what was in there?
A. No, sir.
Q. Now, after Friday, when did you next see Mr. Artese?
A. I talked to Mr. Artese on the phone when I returned to
Norfolk on August the 8th, which was Monday.
Q. You had gone home over the weekend?
A. Rig·ht. I talked to ~Ir. Artese at 8:30. He advised me
that he was going on vacation, but he'd keep in touch with his
o~ce; anyone wanted to get in touch with him, they could
check with his office and he'd be in contact.
Q. So what did you doT
A. I wanted to contact him about 12 :30 that day, and I went
to ]his office to wait and see if he'd call in, and he didn't.
Q. How long did you stay there waiting for him?
A. Until closing- time-five, 5:30, whatever it was.
Q. Did you see him any moreY
page 78 ~ A. I talked to him that night at 6:30 in reference
:
to giving me a letter stating that they couldn't
furnish the material.
Q. 'Vould he give it to you?
A. He said 'he'd meet me at the office the next morning at
8:30 and write the letter.
Q. Did you go down to the office Y
A. Yes, sir. He arrived, oh, middle of the morning, 10:30.
Q. Beg pardon Y
A. He arrived at about 10:30.
Q. What time did you go down there?
A. 8:30.
Q. And what happened then?
A. I asked him-he asked me again what I wanted. I said
I "ranted a letter stating that you cannot furnish the material.
And in the meantime I believe that they were under theMr. Artese had been advised that there was no other available
material.
Q. What was the purpose of getting the letter Y
A. Well, I was going to g·et this letter and in the meantime
try to get wires from the other suppliers to say that the material was not available, and take this to the contracting
officer and-to show him.
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Q. 1\fajor Vance?
A. Yes, sir. To show him that the material was
not available and could we substitute the old type
bead, the bead deleted from the contract, or continue it to
another date or any help he could give us.
Q. \\That did 1\fr. Artese do Y
A. 1\fr. Artese says, "I will go with you."
Q. Did he give you such a letter?
A. No, he didn't give me-he says, "I will go with you to
the contracting officer.''
Q. And did you all do that?
A. Yes, sir.
Q. And when did you all go see the contracting office~··?
A. It. was on Aug·ust the 9th. I believe Mr. Artese and IQ. \Vhat did you-did you all go see 1\'Ir. Vance-excuse
me-Major Vance at that time?
A. First we went bv to see 1\fr. \\7illiams at his field office
at Langley field.
··
Q. All rig·ht.
A. And as a subcontractor you actually have to sec your
prin1e before you go up the line. I mean it's his job. it's not
mine, you see, and I was going as a representative of him.
Q. All right. Did you all go and see 1Vfnjor
page 80 ~ ·vance?
A. Yes, sir, after we saw Mr. Williams. 1\fr.
vVillianlS told both of us, says, ''Now, there's got to be SOUle
material ordered today from son1ewhere, because the time is
getting close.''
Q. vVhat date was this?
A. This was August 9th.
Q. All right.
A. And be said, "I have got-we have got to do something
today." I said, ''Well, we'd like to go talk to the engineers
and see if they could give us any relief whatsoever.'' lie said
it would be perfectly all rig-ht, ''if I could help in any 'vay''
to "let me know.'' So we went by to see the engineers and
they advised us that Major Vance was the only help we could
get. so we 'vent to see 1\faior Vance. I think with Mr. Artese I
told 1\fajor Vance that there had been an error in Caligari
and Company's quotation and we thought at that time that
there was no other material available, and we would like to
sec if it could be either delete that section and do it anot11er
time or let us substitute the 1.5 bead, which was available, or
either mayhe-coursc, I tl1ink tlw price was probably below

. page 79 ~
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what it should have been and reflected in Mr. Williams' bidif we were going to use high index bead or granules, and I
said I wondered would it be possible to get some more money
since there i& an error in here. And I believe Major Vance
told us that-asked me was the specifications clear.
page 81 ~ And far as I'm concerned, they were clear; they
read clear •to me. And so I said, "Yes, sir.'' He
said, '')Yell, there's no help that we could get.'' He said'' that you could g·et. '' He said, ''The specifications were
clear, and you had a quotation and you figured it, and that's
all you can do.''
Q. And so did you all then leave Major Vance's office f
A. Yes, sir, we left Major Vance's office.
Q. Did you and Mr. Artese have any further conversation?
A. Well, we drove back to Mr. Williams' office, and I asked
Nfri Artese at that time was there anything else he'd like to
try! to see what we could do-to see what he could do or anytlli~g, and he said nope, nothing he knew of. And that's when
I informed Mr. Williams my source of quotation and course
of supply couldn't deliver.
Q. Now, there's been some talk today about the specification 490 and the specification for material that was actually
used as to son1e difference or amendment or something of that
sort. Wbat was the basic difference between the material
called the 490 and the material described in the specification
that Mr. Russo put in here, Exhibit D-1Mr. Russo: If Your Honor please-

Q. -of 3 October 1960, if you know!
Mr. Russo: I don't think that is pertinent due
to fhe fact that it had already been testified here
that the specifieation that was set forth in this
tec1mical provision, which is the job that was bid upon, was
not met. It was amended, and the date of this amendment is
October 3, 1960, but Major Vance said it ·could have been as
ea.tly as August 1, 1960, but in any event, it was after the bid
opening and after the job was let. Now, for Mr. Foreman to
come here and testify about any basic difference is not perti~ent to the issue, because the fact remains and the testimony
shows that the material that was used was not furnished in
accordance with this specification; it was furnished in accordance with a later amendment after the job was let. And

pag·e 82
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I see where there is no pertinency at all to what Mr. Foreman's going to say about any basic difference.
The Court: I am going to allow the question. It appears
to me you have already gone into it.
Mr. R.usso : Note my exception.
Q. What is the basic difference?
A. The basic difference in the 490 and the material that's
amended?
Q. Yes.
A. The only difference in the h\.,.O materials is
page 83 r that the amended material is finer. In other words,
I believe you will see in there it's got a gradation
and they changed two screens in there and make them smaller,
which makes the material finer, whic·hQ. Well, do you use-how about the quantity you would
need, or put it another way: is th.e cost of one comparable
to the cost of the other Y
A. I think-course, I never boug·ht any of the 490, never
used any of it. I think-

Mr. Russo: If he never used it, he can't testify.
1\fr. Lawler: I might never have bought a Cadillac, but
I know what they cost.
Mr~ Russo : But he can't testify of his own knowledge.
lie's going to be giving hearsay if he tells what somebody
elseMr. Lawler: It's the same thing.
The Court: He can ask him whether he knows. All he
said was he never bought any. I don't know.
Mr. Russo: If he does know it would be hearsay.
The Court: Not if he's ascertained the price of it.
~fr. Russo: Of course it would.
The Court: The Court is going to allow l1im
page 84 ~ to answer.
Mr. Lawler: Nobody could testify to a price unless somebody else told then1.
1\fr. Russo: "Thy don't you have somebody here who
knows the priceY
1\fr. Lawler: I asked him.
The Court: Let's move along.
Mr. Russo: Note my exception.

Q·. How do they compare in price?
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Court : If he knows.

Q. If you know.
Price per square foot f
Q. That's right.
A. Same.
Q. And why is that?
A. Well, they use less of the finer material; finer material
costs more. They use more of the old material and it costs
less.
Q. I see. Would there have been any difference in the price
tcr-that was paid by E. V. Williams whether they used the
490 or whether they used the material that they did use?

4.

1

Mr. Russo : Judge, I am not going to keep jumping to
my feet to object.
The Court: I understand you object to this line
page 85 ~ of questioning.
·
~Ir. Russo: I want my objection to follow all
the. way throug·h this, because I think it's hig·hly irregular.

Q. Would they have been about the same f
~Ir. R.usso: "\Vould they have been about the same?
The Court: I am going to sustain the objection. The question as asked is obviously not a proper question.
1\fr. Lawler: Is it objected to on the ground it is leading?
The Court : "\V ell, it is leading.

Q. Well, I will restate the question: How would the prices
compare?
A. I'd say the same, sir.
Q. Now, in g-oin.g- over-you may want this to refresh your
recolle~tion. In going overMr. Russo: ~{ay I see it?
The Court: Before we g·et to that, gentlemen, I don't like
to interrupt you, but it doesn't look like there's going to be
a convenient breaking place. It's one o'clock. It is the custom
of the Court to recess at one. We are going to do so now.
Gentlemen of the jury, the Court would caution
page 86 ~ you not to communicate with any outside person,
nor allow any outside person to communicate with
you relative to this case.
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(The court recessed for lunch at 1 :00 P.M., reconvening
at 2:00P.M., at which time the trial proceeded as follows:)
The Court: All right, Mr. Lawler.
(John Foreman, the witness under examination at the time
of the recess, resumed the stand, was examined, and testified
as follows :)
Questions by 1\fr. La,vler: (Cont'd)
Q. Before we leave the subject, Mr. Foreman, when you and
JYir. Artese were over at Langley Field after you had been to
see Major Vance and you talked to him and asked him whether
there was anything more that he wanted you to do about the
situation, did he then or at any other time offer to deliver
the material¥
A. No, sir.
Q. Has he offered to deliver it
A. No, sir.
Q. Now, how did you arrive at the six cents per foot which
you submitted to Williams Paving Company and to Lockwood
Brothers?
A. I took his quotation of $2.49 a gallon based on the specifications of the beads at twelve pounds per gallon.
page 87 ~ Q. Is that what the specifications required that
you use-twelve pounds per gallon?
A. Yes, sir.
Q. Of the 1.9 bead?
A. Yes, sir.
Q. All right, sir.
A. And that gave me two forty-nine plus twelve times the
fourteen cents a pound, gave me $1.68 for the beads, two fortynine a g·allon for the paintQ. ~xcuse n1e. That gives you a one-gallon of paint?
A. Rig·ht.
Q. And twelve pounds of beads. Is that it?
A. Right.
Q. All ri~ht., sir. Now, how-go ahead continue.
A. And the total of the two would give me0
/

1\fr. Russo: If Your Honor please, I made up my mind I
was ·not going- to keep objecting, but I'm just forced to. We
al·e l1ere proving- damages. ·We are not here provinp: how 1\fr.
Foreman arrived at his price for submitting to Mr. Williams.
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In bther words, what he has to show us and show this jury is
the amount that he was damaged, dollars and cents, because of
fl,ny bre~ch, if this was a breach. And this is not the way to
go Iabout it. He has to con1e in and prove it in the normal
way of proving damages : he was out of pocket this
page 88 ~ much or that much. And showing how he arrived at
a price per square foot is not the way to do it.
The Court: Well, I assume the purpose of the question
does relate to the question of damages.
Mr. Lawler: Yes, sir.
';l_lhe Court: And I am going to allo'v the question so that
the jury will have a full understanding of how these figures
ar~ arrived at.
}.1r. Russo: Note my exception .
•

I

Q. Now, let's see. vVe had gotten to the point·that you had
re~ched a. figure for one gallon of paint and twelve pounds of
beads.
:A. Um-hum.
Q. All right. Now go ahead. Continue from there, please
•

I

Slr.

~.

That gave me $4.17 a gallon for the material.
Beads and binder?
A. Right.
Q. All right. Go ahead.
A. Based on a spread of a hundred square feet per gallon.
'Q. Is that what the contract required you to dot
A. Yes, sir.
p~ge 89 ~
Q. Put a gallon of beads for every hundred
'
square feet f
A. Yes, sir.
IQ. Excuse me, gallon of the binder for every hundred
square feet¥
lA. Rig·ht.
Q. A1~d that would mean fourteen pounds of beadsA. Twelve pounds of beads.
Q. -twelve pounds of beads for every hundred square
feet?
A. Um-hum.
Q. All right, sir. Go ahead from there.
A. That give me a cost per square foot of .0417, little over
four cents a square foot.
Q. In other words, your cost of materials for this job was
a. little over four cents per foot?

:Q.

I

1

1
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A. Right.
·
Q. And how did you arrive at .the six cents per foot bid?
A. That's adding- my cost of doing the job, my profit, and
my overhead to it.
Q. Is that what you usuallyA. Yes, sir.
Q. _,_figure for that item, ispage 90 ~

Mr. Russo: If Your Honor pleaseThe Court: Now you are leading him.
Mr. Russo: Now he goes into usual.

Q. That takes into account your profit and overhead T
A. Yes, sir.
Q. No,v, what did the material which was used actually cost
you per square foot?
A. About eight and a half cents, little over eight and a half
cents a foot.
Q. How did you arrive at that?
A. Well, they furnished the material to complete the whole
job for $11,227.00. I divided the 128,120 square feet into that
and came up with .08863 cents.
Q. Per square foot. ""!flat is the difference between theA. I beg your pardon. I came up withQ. -the quoted figure and the figure which you actually
used Y Do you have that per square foot?
.A. It was .087623 was actually the cost of material. Take
.0417 from that, give you .045923.
Q. The difference between material quoted on and material
used. Is that it'
A. Right, sir.
Q. And ho'v many square feet were involved?
A. 128,120.
Q. Have you multiplied out the figure of the
page 91 ~ square footage times the difference in .cost?
A. Yes, sir.
Q.. What is it?
A. $5,883.65.
Q. And that constitutes what your loss isf
A. Right.
Q. For failure of them to deliver the material?
A. Yes, sir.

Mr. Russo: My objection is carrying all the way through
this, is it not, sir?
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The Court: I don't know whether it is or not.
Mr. Russo: I mean I certainly want it to, because I don't
warit to standThe Court: You object to this method of proving damage Y
Mr. Russo : I object to this method of proving damage.
The Court: I understood that.
Q. And you also asked for interest from August 5, 1960,
did you not?
.l\.. Yes, sir.
Mr. Lawler: Answer Mr. Russo's questions, please, sir.
f

page 92

~

CROSS EXAMINATION.

By Mr. R-usso:
Q. Now, J\lfr. Foreman, you mentioned in your direct examination about some correspondence with Mr. Artese, I beiJ.ieve. How much correspondence have you had with him 7 Is
the letter of July 26, 1960, the only letter, or have you had
other correspondence with him Y I am not clear on that point.
You testified about some correspondence with him.
A. Yes, sir, the one letter there quoting I believe four different specifications. Is that the letter you refer to, sirY
Q. Yes, sir.
A. Yes, sir, that's the onlyQ. No, sir, I'm not talking about that. I am talking about
the letter of July 26, 1960, which you introduced into evidence here.

The Court : Are you referring to correspondence from
Caligari to him 7
Mr. Russo: Yes, sir.
~fr. Lawler: Are you talking about in respect to this contract, Mr. Russo'
Mr. Russo: I am talking about in respect to his testimony.
lie testified about correspondence, and I am not real clear
what correspondence he is talking about.
page 93 } Mr. Lawler: I don't believe the witness is clear
,
either, but go ahead.
~- Did yon mention another letter from Caligari in addition to this?
A. No, sir. I don't think so, no, sir.
Q. Yon did not?
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A. Oh, wait a minute. I got a letter here that I got something like mailed on June 22nd, I believe, sir.
Q. Yes, sir, that's the letter. Could I have that?
A. (witness handed letter to Mr. Russo)
Q. Is this rthe letter you are talking about June 22, 1960 Y
A. Yes, sir.
Q. Enclosed herewith are the prices you requested, TTP0085 drop-on type white $2.39 per gallon in fives, yellow is
$2.39 per gallon in fives," and then so on. What do those
have reference to, sir?
A. That's federal specifications, four different paints there.
Q. And these are specific paints 1
A. Yes, sir.
Q. Was it in connection with this job in question?
A. No, sir.
Q. This is something else Y
page 94 ~ A. Yes, sir, that was. I believe I explained there
that I was doing work for the contracting division
of Caligari and one of the gentlemen asked me about they
had a paint store, they would like to sell me some of my paint.
I told them, fine, I would like to get prices in reference to
about what their p!rices would run.
Q. But this TTP-0085 happens to be the same specification
in the invitation for bids?
A. That is the same paint.
Q. Same paint. This is binder only?
A. Yes, sir.
Q. You all had not talked about beads f
A. No, sir, not at that time.
Q. And when did you first talk about beads, lfr. Foreman?
A. That was1\fr. Lawler: To whom Y

Q. With Mr. Artese?
A. That was around the 14th or 15th, I believe, sir.
Q. Of 'vhat month, sir?
A. July.
Q. 14th or 15th of July?
A. Yes, sir, when I called him for a price for th~ Langley
Field job, sir.
Q. Now, when you were talking about this TTPpage 95 ~ 0085 around June weren't you also inquiring about
traffic beads.?·
A. Well, I fhink I inquired about traffic beads on that, sir.
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Q~ On what, sir?
Ai On Langley Field job, 1.9.
Qi I'm talking about back in June 1 On June 22nd you got
this jletter which refers to paints?
A~ That's right.
Q. -binder. Isn't that right?
A. That is right.
Q. There is no reference made to any traffic bead in this
letter?
A. Right.
Q• But didn't you and Ivfr. Artese talk about traffic beads
back in June?
Al Yes, sir, I believe we did, sir. ·
Ql And didn't Mr. Artese quote you a price of twenty cents
a pound for traffic beads f
A. Yes, sir.
Q~ And didn't you tell hin1 that that price was high, that
you could-that you knew the Interstate ~farking Company
was buying then1 for fourteen cents a pound?
A~ Yes, sir.
Q. And at the time you were talking about just traffic
beads?
1

page 96

~

Mr. Lawler: What traffic beads?
The vVitness: This is for the 1.5.

Q. Just traffic beads was what your conversation was with
1\tir. Artese?
A. Yes, sir.
Q. .Just plain traffic beads? Is that correct?
A. Yes, ·sir. ·
·
Q. So then 1\tir. Artese got in touch with you·later a:Iid said
that for these traffic beads that you were talking about that
he could furnish them to you for fourteen cents a pound. Is
that right?
.N.. Yes, sir.
Q~ And he 'vas still just talking traffic beads?
A:. Right, sir.
Q~ All right. Now, this letter of July 26, 1960, whi~h yon
have introduced quotes you -on 1,150 gallons of TTP-0085
binder and also just plain traffic_ beads. Is that correctl ·
' · A:. No,· sir. Tba t quotes under this JnVit~tioii 'nurilH~r here
44601.
,. ' ;( ·'• •
~
i, •'•,
· Q~ ··But it doesn't say anything ·abput ':refr:active "index:'- of
1.9 in this letter, does it? ·' · ·.: ·• .:··· ·.... · · '~.
· ::•:
I

0

.'

'·'

•;'
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.A. No, sir.
Q. Now, you testified that upon receipt of this letter from
Mr. Artese you formulated your priceY
page 97

~

:Mr. Lawler: Objection. If the Court please, I
don't think that was this testin1ony.
Mr. Russo: Well, if it wasn't let him say.
The Court: I'm not sure that I-read the question back.
(The reporter read the question.)

:h:fr~ Lawler: If the Court please, I don't believe that is
properly stating the evidence. The evidence was that he
formulated his price on the 23rd of July as a. result of his
conversation with Mr. Artese and asked Mr. Artese to confirm
it in writing, which Mr. Artese did by the letter of ,July 26th.
He didn't say as a result of the letter that he received he then
formulated his price.. Because the bids had already been
opened.
.
The Court: I see the point of your objection. I think his
objection is proper.
Mr. Russo: No, sir. I don't think he testified to that. I
think upon rec.eipt of the letter he formulated his price and
gave his price to Mr. Williams.
The Court: All right. Just a. minute.
My notes aren't clear, because I don't take them that carefully. This young lady is the only one can answer that question for you. She will have to go back and find it in
page 98 } the record if you desire it.

Q. Well, !:fr. Foreman, what do you say happened?
A. Beg pardon f
.Q. 1\rbat do you say l1appened Y
A. In reference to getting my price ready, sir!.
Q. Yes, sir.
A. No. He gave me the price verbally in his place of business. He confirmed it on Saturday the 23rd in his place. of
business. I immediately left his place and went and figured
my bid and gave out my quotations. Before I left I told him
to write me a letter of confirmation, which he did. I received
it some time the next week.
Q. And you received the letter of confirmation after you
gave the price to Mr. Williamst
.
A. Yes, sir. I believe it's dated the 26th. It wasn't written
until the day after tbe letting, sir.
-

John.Foreman v. E. ·caligari and Co., Inc.

J61

J olm F ore'11'1..M/,.

Q. Now, did you testify that you didn't kno'v anything
about a bead with a·1.9 refractive index?
A. I had never had any experience with it. I had never-in
fact, there had been two or three jobs I hadn't quoted because
I didn't know anything about it. I didn't know the price. I
didh 't have a firm quotation.
Q. But you also testified you knew it was a brighter bead
than one with 1.5 refractive index 7
page 99 ~ A. I don't believe I testified that, sir.
Q. You did not. But you knew that there was
some difference between a 1.5 and a 1.97
A. Yes, sir, I felt like there should be-different numbers.
Q. And you say that you told Mr. Artese, "Make sure that
yot1r price is right'' Y
A. I told Mr. Artese on Monday when he gave me the quotation to be sure and confirm with his supplier that he was
quoting on the 1.9 bead.
Q. When was this? Monday the what?
A. Monday the 18th.
Q. Of what, sirf
A. August-July.
Q. 18th of July?
A. Yes, sir.
·
Q. Now, you testified that after you learned that Mr. Williams got the job that he asked you if your price was firm. Is
that correct!
.
A. He asked me if my price was right, and I said, ''Yes,
sir~ it's right. I have a confirmation of the materials."
Q. Did you at that time go back and ask Mr. Artese if his
price was right?
A. No, sir, I did not.
Q. Mr. '\Villiatns saw your price and there was
page 100 ~ something apparently wrong with it, so he asked
you if it was right, but you didn't ask Mr. Artese
if his was right?
·
A. No, sir, I didn't. But that was too late, sir. The thing
had been let.
.
~· Now, 'vhen you went into the store of Mr. Artese, E.
Caligari and Company, Incorporated, to place ·your order,
at that time you told Mr. Artese that you wanted so much
binder and so many beads. Is that correct 7
A. Right, sir.
Q. Is that what you testified toT
A. Yes, sir.
Q. And at that time Mr. Artese brought to your attention
1
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that he was· not talking about any traffic bead with a 1.9 re·
fractive index. Isn't that correct?
A. No, sir.
Q. l-Ie did not T
A. No, sir. No, sir.
Q. When did he bring that to your attention 1
A. Brought that to my attention when he called me at three
o'clock, sir.
Q. Are you certain that at the time when you went in that
he did not at that time say, "No. We were not quoting a bead
with 1.9 index" T
A. Yes, sir.
.
page 101
.

~

Mr. Lawler: If the Court please-I won't object to it.
.

Q. Well, could you answer this question: if Mr. Artese did

not raise the objection at that time, why did he .not take .the
orderf
A. l-Ie took the order, sir.
Q. He took the order?
A. Yes, sir. He wrote it down.
Q. Did you have a copy of it or anything?
A. No, sir, I did not.
.
_
Q. Did he write it on
re.gular order blank orA. I believe he wrote it down on a legal pad, I'm not positive, ln1t he wrote the order down as I gave it to him.
Q. And it was later tha.t afternoon that he told you that
he could notA. He called me at three o'clock, yes, sir. This was around
eleven.
Q. You are absolutely certain about that?
A. Yes, sir.
Q. It's been n good while, 1\fr. Foreman?
A. Yes, sir. I'm positive, because he called me at three
o'clock over there. It's the first I knew anything was wrong.
Q. All right. Now, 1\fr. Foreman, the material which 'vas
actually used by yon in doing this job, did it meet either
TTP-0085 under date of February 4, 1960, or
pag~.: 10~ ~-· 'rTG-Q0490 ,u11der. date of· January 15, 1960?
A. M~t. it .w:itn the exc.eption ·Of the two screens.
Q. So actuall v it met it by virtue of this amendment?
A. No, sir. I believe on' fhal that. the·· . government has the
right to accept any material that's con1parable, and I think

a
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they accepted that because we had---;Mr~ vVilliams had signed
the contract to furnish that material a.nd to do the jobcomplete it by such and such a date.
Q. Have you read this specification TTG-00490, amendment 1?·
A. Yes, sir.
Q. You· have read it. And· this is the specification that your
material-·the n1aterial that you actually used met. Is that
correct?
A. As far-as I know, sir. I am not the man to say, because
I'm noir---Q. And this amendment is dated October 3, 1960?
A. That's when it's dated, yes, sir.
I

The Court: What's the number of that exhibit, for the
purpose of the record, ]\.fr.~fr. Russo: Exhibit Number D-1.

Q. Now, ~Ir. Foreman, how many traffic jobs with these
gra,nules have you done since you have been in business?
A. Since I have been in business?
Q. Yes, sir.
page 103

~

Mr. Lawler: What granules you talking about,
about, 1\.fr.-

Q. Any kind of granules, any refiectorized materials?
A. Oh, a number, sir. I'd say ten or fifteen.
Q. Had you done any government jobs before Y
A. Yes, sir; urn-hum.
~. And which gran'ule did you use on those g·overnment
jobs before?
·
·
A. I had never used anything but a 1.5 bead, or traffic bead.
Q. And this is the bead that you and Mr. Artese were talking about as early as June?
A. In June, yes, sir.
Q. Now, 1\{r. Lawler asked you if 1\.fr. Artese offered to
deliver the material. Now, isn't it a fact that after he told
you that he could not deliver, that you did not make demand
uppn him to deliver?
·
j

Mr. Lawler: It's iminatedal, if 'the Court

please~ He's
testified he's already made demand on him one time to deliver.
He doesn't have to tell him to do it twice.
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A. I wrote him a letter, sir.
Q. Other than what?
The Court: :F-Ie said, ''I wrote him that letter.''
·
Mr. Russo : Is that letter in evidence?
page 104 ~ The Court: I b~lieve it is. I don't know. It's
the longer letter right there, I think, Mr. Russo,
the one that's a copy. I believe that's it, isn't it, right there
in the middle.
Mr. Russo: This one?
The Court: I think that's it. I can't see from here.
1\{r. Russo: Yes, it is.
Q. This is the letter that you are talking about that you
say was a demand on the date of August 5, 1960¥
A. Yes, sir.
Q. And this is the only demand that you made upon Mr.
Artese to deliverY

Mr. Lawler: If the Court please, he hasn't testified to
that.
A. In writing, sir.
The Court: I sustain the objection.

Q. In writing?
A. Yes, sir.
Q. Now, did you make an oral demand that the-the other
oral demand you made was the date you went to the shop, is
that right, and you say that was the day he called you back
that afternoon and said he could not deliver?
page 105 ~ A. Yes, sir.
Q. So that was the oral demand, and then this
is the written demand. Is that correct?
A. Yes, sir. Course, that wasn't an order. That was just
stating my position in the matter.
Q. So you didn't consider this a demand. You were just
stating your position?
A. Well, I think that's clear in itself, isn't it.
Q. That's ril!ht. That's the way I would interpret it as not
being a demand. So that after Mr. Artese told you-~nd you
say it was at three o'clock the afternoon that you went to the
sl1op. After Mr. Artese told you at that time that he could
not deliver, you never made any further demand y

John Foreman v. E. Caligari and Co., Inc.

65·

J oh!n Foretna/fl,.

A.
Q.
A.
Q.

He didn'tYou wrote him-excuse me. Go ahead.
He didn't tell me that he couldn't deliver at that time.
'\Vha t did he tell you?
A~ lie told1ne there had been a big mistake and that it was
about sixty cents for the beads instead of the fourteen cents.
Q~ Now, this six cents per square foot that you have testified to, that included your profit, did it not Y
A. Yes, sir.
Q. Included your overhead Y
page 106 ~ A. Yes, sir.
Q. Do you have any evidence such as cancelled
checks or receipts or anything of that kind to show for the
materials that you have expended in doing this job?
A. Just that paid invoice right here.
Q. Just this one?
.A.. Yes, sir.
Q. To Mr. WilliamsT
A. Right, sir.
Q. So you didn't actually buy the material?
A. No, sir, I did not buy the material. Couldn't buy it.
Q. So then what you did then is you and two men furnished
the labor for doing· this job for 1\fr. Williams Y
A. "What's that, sir?
Q. I say you and two men furnished the labor for doing the
job! for Mr. Williams?
A. Well, I did the job. He bought the material and I completed the job.
Q. Why didn't you buy it Y
A. I didn't have credit with Minnesota ].fining in the first
place.
Q. I see. Now, you say that you went to 1\fr. Artese to put
in an order for traffic beads and you say that you wanted traffic beads of 1.9 refractive index. Did you tell Mr.
page 107 r Artese how you were going to pay for them y
~
A. How I was going to pay for them Y
Q. Yes, sir.
A. I believe I told him that I was-he quoted me two ways
on it-C.O.D. price or a thirty-day price.
Q. All right. And did you tell him which price you were
accepting?
A. State that now?
Q. Did you tell him which price you were .acceptingt
A. (Pause) I don't remember, sir~ I don't believe it got
that far.
j
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Q. But you based your six cents per square foot in figuring out what your ~amages were on the lower amount. Is that
correct?
A. Yes, sir.
Q. The C.O.D. figure?
A. Yes, sir.
Q. But you didn't have enough money to pay ~finncsota
Mining for the material you bought from them, so how would
you have enough money to pay them C.O.D.?
A. There's a difference in between. There's only three,
four, five thousand dollars. There's eleven thousand, Minnesota Mining.
Q. But your testimony is to the effect that you did not tell
him whether you were going to pay C.O.D. or pay
page 108 ~ him regular terms?
A. No, sir, not at the time.
Q. But in formulating your price for your damages you
used the lower price?
A. Yes, sir.
Q. The fourteen cents?
A. Yes, sir.
Q. So actually if you used the sixteen cents your damages
wouldn't be as high, would it?
A. No, sir.
Q. Now, Mr. Foreman, you mentioned that you made a
particular point of having Mr. Artese make sure that the glass
beads to be furnished would have refractive index of 1.9.
Why were you so concerned about that,. sir?
A. Because it's set forth in the contract besides the 0085
that the beads would have a 1.9 refractive index.
Q. In the contract?
A. In the speci:fi.cwtions.
Q. Now, did you ever show those specifications to ~fr.
Artese?
A. I never had the specifications.
Q. You never had them yourself?
A. No, sir.
Q. And you never showed them to Mr. Artese?
A. No, sir. I went to Langley Field to see them.
page 109 ~

Mr. Lawler: Excuse me. I couldn't hear you.
Mr. Foreman.
· '
The Witness: I went over to Langley Field and saw them
there. I didn't have a copy of the specifications.
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Q. ·And then when you called Mr. Artese to confirm the
price you told hin1 at that time to put in this number IFB
44-600-61-1. Is that right Y
A.' No, sir; no, sir.
.
Q. You didu 't tell hirn to put that in there Y
A. 'Vhat day are you referring to now?
Q. His letter of July 26, 1960, in which he confirmsA. That was told to him on the telephone, sir.
Q. That number was told to him on the telephone?
A. Yes, sir. That was originally-when it came in. I read
the specification to him that I had got from Mr. Register,
and the contract number.
Q.l As a matter of fact, you called him on the telephone and
asked him to confirm by mail, didn't you Y
A.l Yeah, I guess so.
.
Q.· So it was at that time that you told him about it?
A. No, sir, it wasn't then. When I first put my order in
by telephone I gave him the specifications and the contract
number.
':
Q. Now I am confused. You say when you first
page 110 ~ put your orderA. That was done from Wrightsville Beach,
sir.
Q. Yon say when you first put your order in 7
A. When I first asked for a price.
Q. That's when you told him about the numberA. Yes1 sir.
Q. -or the job?
A. Yes, sir.
Q. Now, you said that you had used beads before of 1.5
refractive index. Did you know that there was a difference
betw;een 1.5 and 1.9 Y
A. I assun1ed there was since they had put it in the contract

1.9.
Q. Did you expect them to cost more?

AJ Yes, sir.

Q.: You did?

AJ

Yes, sir.
Q. All right. When you got a price of fourteen cents how
did it compare with the previous prices you had had on beads Y
A~ About the same. That's the reason I asked Mr. Artese
to check to be sure they were right.
Q~ You sure you asked him that?
A. Yes, sir, and went back on the following Saturday and he
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verified that he called and they were correct.
Q. And were you talking about beads with a
1.9 refractive index Y
A. Yes, sir.
Q. Now, you just said that you asked Mr. Artese to check
with his supplier to malw sure that the bead quoted on was
1.9. Is that correct Y
A. That's right.
Q. Now, do you know who the supplier was¥
A. Yes, sir.
Q. vVho was the supplier?
A. Baltimore Paint and Color, so he told me.
Q. Did you believe that the supplier in question was qualified to know the difference in price between fourteen cents
and sixty cents 1
A. Yes, sir. I had heard of them. They were right big
producers. I don't know why they-I didn't kno'v why not,
why they shouldn't be right. They had plenty experience in it.
Q. So you insist that you called to Mr. Artese's attention
that it was a bead with a 1.9 refractive index?
A. Yes, sir.
Q. And that he checked his supplier and that his supplier
also said the price was fourteen cents? .
A. I can't say what his supplier said. I said he told me
they were fourteen cents.
page 112 ~ Q. But you yourself, who had never used these
beads before, were much an1azed that a bead with
a 1.5 refractivepage 111 }-

Mr. Lawler: He didn't say he was much amazed. He said
he thought it was hig·h and he asked him to check back to make
sure. Let's state the evidence correctly if we arc going to
state it.
Q. You said you thought it was strange, I believe is the
word you used, the bead with the 1.5 refractive index would
have the same price as the 1.9 Y
A. Yes, sir.
Q. Now, what was the actual date-I don't mean just Friday or Saturday or Sunday. What was the actual date that
you gave your ·price to Mr. 'Villiams Y
A. July the 23rd.
Q. July the 23rd, 1960. And how did yon give it to him?
A. Over the telephone.
Q. Over the telephone Y
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A. Yes, sir.
Q~

Do you have a contract with Mr. Williams 1
No, sir.
Q~ You didn't have a written contract with him Y
A. No, sir.
Q. \Vhy don't you have a written contractt
page 113 ~ A. "\V ell, I worked quite a bit not having a written contract.
Q. Why was it you were so insistent for Mr. Artese to confirm his bill and you have no contract to do the job 7 I mean
I don't understand it.
A.. Well, it happened quite often. ~Iost all my materials on
a p~rticular job is confirmed.
Q~ In other words, you will ask the material man to confir~, but then when you get the job you don't need a contract
withA. We just didn't get around to it. It's a fast job. I have
one right now with nothing in writing on it.
Q. All right. Now, ~Ir. Foreman, I believe that when you
tall<ed to M:r. Artese and whatever time it was, there's going
to be a discrepancy between the times, but at any rate, I believe when you talked to Mr. Artese that you told 1\fr. Artese,
"I don't have any contract with Mr. Williams, but I am going to do this job if it costs me money." Is that correct f
k

A. J\tlr. Artese asked me did I have a contract with 1\{r.
\Villiams. I said, ''I quoted him. Sure I got a contract. I
quoted him on the phone. I am going to stick with him.'' He
said, "Nothing in writing?'' I said, "No, there is nothing in
writing, but we have to do business by mouth. Sometime
they call us the night before they are letting for
page 114 ~ a price." I mean if a man ca.n 't take your word,
you just can't do business in our kind of business.
Q. All right. Let me ask you this: You said that it was
July 23, 1960, that you quoted Mr. Williams on the telephone'
A.. Yes, sir.
Q. And it was-when was it that you found out from 1\{r. :
Artese that he could not deliver?
Mr. Lawler: If you ever did find out that he couldn't deliver.
A. Find out tha.t he couldn't deliver?
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Q. Yes, sir.
A. I would say on the 9th-I mean when he just finallywhen I asked him did he want to try anything else. He tried
for a week or so there to get the material or get something
worked out, and at that time Mr. Williams put us on notice
that somebody had to g·et some material in there due to the
fact that they had to complete the job. At that time, before
I left Mr. Artese, after we left the Major's office, I asked him
was there anything else he 'vanted to try to get something
worked out, anything he wanted to do, anything I could help
him. He said no. I said, ''Well, I am going to have to tell
Mr. 'Villiams you can't furnish the material.'' He said
''Okay."
Q. And what date did you come to the shop
page 115 ~ to place your order with Mr. ArteseY
A. That was on the 2nd.
Q. August 2nd 1
A. Yes, sir.
Q. What date were you awarded the job with Mr. Williams?
A. On the 2nd.
Q. On August 2nd Y
A. Yes, sir.
Q. You weren't awarded any job in-you weren't awarded
any job by contract in writingY
A. No, sir; no, sir.
Q. And you told Mr. Artese that you didn't 'have to legally
do the job, but that you were going to do itY
l\1:r. Lawler: Objected to. He didn't say that, Your Honor
please. He never testified to that.
The Court : Ask him if he said that.
A. Mr. Artese asked n1e did I have a written contract. I
said, "No. But I quoted over the phone and verbal, and I have
to complete my work.'' I mean I obligated myself and gave
him a price and he used it, so I had to do the job.
.
Q. So what you are saying then is that you had entered into
a contract with J\.Ir. vVilliams before Mr. Artese told you be
could not deliver?
page 116 ~ A. Yes, sir. I had given him a quotation on the
23rd. He had bid the job using my price on the
25th. Then on the 2nd he awarded me the job.
Q. How much profit did you have in your contract?
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Mr. Lawler: Objected to as not material.
Mr. Russo: It is. He can't sue for profit in damages,
Your Honor.
The Court: I am going to allow it. I have allowed you to
go into the matter of how he calculates his cost in the matter.
Answer the question.
A. I show overhead and profit on the job together, which
was about .0133, the way I figured on this job.
Q. You mean per square foot?
A. Yes, sir.
Q. Mr. Foreman, don't you know how you are bidding a
job: by a lump rather than by a square foot 1
¥r. Lawler: Objected to. I think he bid it by square foot.
A. No. I bid it on square foot.
The Court : The question is as to this contract.
Q. You bid this by square foot?
A. Yes.
Q. Now, I don't know whether you have done so
page 117 ~ or not, but this letter is probably the most im,
portant document we have. Have you read this
letter aloud so that the jury can hear it 7
A. Yes, sir.
Q. Did you do it previously Y
A. Yes, sir.
Q. The one that quoted the prices on the binder and also
on the traffic bead?
A. Right, sir.
Q. You say you didn't have a copy of the specifications?
A. No, sir.
Q. Now, why did you not actually use a 1.9 bead in doing
this job?
A. Why didn't I not use it?
Q. Yes, sir.
A. Because they didn't furnish it.
Q. Did you try other places to get it?
A. No, sir, not me. I believe Mr. Williams called the only
source we knew of.
Q. What was that 1
:A. Flexolite in St. Louis.
Q. And you couldn't get it through them Y
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A. No, sir.

Q·. And you couldn'tA. That was the only place we knew that
handled it at that time.
Q. So that is the reason for going to Minnesota Mining to
get the product that actually was used. Is that correct!
A. Yes, sir.
·
Q. Now, the product that was actually used was kind of a
powder, was it notY
A. No, sir.
Q. It was notv
A. No, sir. It's aQ. What was it Y
A. You can feel it. It's a granule. I think you have got a
san1ple of it there. They are individual particles fused together I believe they call it.
Q. Now, I show you a little container and I ask you does
that resemble the material that you actually used Y
A. Yes, sir.
Q. That resembles it?
A. (Indicated the affirmative)
Q. Now, how does this material compare in looks with the
granule that you were familiar with, a 1.5 bead-bead with 1.5
refractive index Y
A. It doesn't look anything like it.
Q. Doesn't look anything like it Y
page 119 ~ A. No, sir.
Q. Tl1e bead with the 1.5 refractive index is
larger, isn't it f
A. Yes, sir. There's some I have seen that's real powdery,
but most of them I would say is larger, yes.
Q. Now, are you familiar with a bead that meets-or a
sphere that meets specification number TTC-00490 Y
A. Yon are speaking of the large material; the old material, in other words Y
Q. It was specified in here as an alternate you could use.
A. I never put down any of that material, sir. I have seen
it on the runwav.
·
Q. 'Now, the TTP-0085 is the glass bead with a 1.9 refractive index. Is that correct?
A. As amended, yes, sir.
Q. Not as amended. As specified in here. Isn't that right Y
A. Yes, sir.
Q. So not as amended but as specified?

page 118
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A. Urn-hum.
Q. The amend1nent covered something else.
A. No, sir. It says right here Amendment Number 1 dated

February-

Q. But this amendment dated February 4, 1960,
when you said amendment, that's the amendment
you referred toY
A. Yes, sir.
Q. You weren't referring to the amendment of August or
October?
A. No, sir.
Q. Now, then the TTP-0085 was a bead with a 1.9 reflective
index and the other material, TTG-00490, you say that you
neve~ used it l.Jut you had seen it?
A. Seen it on the runway, yes, sir.
Q. vVould that look like it~ (exhibiting material)
A., Yes, sir, I think so. That looks like the same material
you g·ot there except that's just finer.
Q. And a material that looked like this was what was finally usedA. Right, sir.
Q., -in this job?
A .. Yes, sir.
Q. .And this looks to you like one of the materials that was
specified in the invitation for bids?
A. Yes, sir.
page 120

~

1

1\{r. Russo : If Your Honor please, I would like to put
these in evidence.
The Court: Well, you will have to identify for me which
one you referred to in the testimony he's already given, because I don't know. This is marked with a B.
page 121 ~ Does that have a number on it? And it has a B on
~
the stopper as well. I will mark this one-give me
that:one, if you will, the one marked A. A will be Defendant's
Exhibit Number 2.
Russo: Defendant's Exhibit Number 2 is what Mr.
Foreman testified to that appeared to meet specification number TTG-00490.
T~e Court: · Is that correct, sir? That's this one.
The Witness: Yes, sir.
Mr. Russo: And the other one, which would be Defend..
ant's Exhibit 3-is that correct?
The Court : That's right.

Mr.
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~Ir. Russo: -is what Mr. Foreman has testified to that
looks like the material that was actually used by him in doing the job.
The Witness : (Indicated the affirmative)
The Court: These are identified in the order in which they
have been introduced actually on both the stopper and on a
tab on them as A and Bin case my markings are not-can't
be read, because they are written on Scoteh tape, I think.

Q. Now, what was the cost per pound of the material that
you actually used T
page 122 ~ A. This particular job, the quotation was on
material to complete this job, $11,227.25.
Q. That's the silver that's referred to here. Is that rightf
A. Yes, sir.
Q. Is this price $6.65, is that the pound price f
A. That's the pound price, but of course, they gave us a
quotation of $11,227.00 regardless to furnish material for the
job.
Q. But that is the pound price-.$6.65?
A. Yes, sir.
Q'. And do you know the price of this other material that
meets specification TTG.-0490 f
A. I'd say it used to be-I was told by their representative
the price was around two thirty or two and a quarter, something like that.
Q. Was what now?
A. Around two and a quarter, two thirty.
Q. $2.25 per pound?
A. Yes, sir.
Q. And the other one was six dollarsA. Sixty-five.
Q. $6.65 a pound T
A. (No reply)
Q. Now, I don't know anything about traffic
page 123 ~ markings, Mr. Foreman, but it would seem to me
that a pound of this would go much farther than
a pound of this.
The Court: " 7hat are you referring to, for the purposes of
the record.

Q. Referring to, when I say-seems to me that a pound of
the material marked Defendant's Exhibit 2 would go farther
than a pound of the material marked Defendant's Exhibit 3.
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Lawler: Which is which?

A. vVhich would go farther of that?
Q. ·Yes, sir.
A. vVhich oneQ. ·Which one would go farther? ·
A. You asked me-you said it seemed to you that it would
go. I don't know.
Q. You don't know which one would go farther Y
A. Well, the only thing I can go is what the specification
says. Our old type n1aterial, which is two thirty, it takes approximately 4.4 pounds per gallon. On the new material it
takes approximately 1. 7 pounds per gallon.
Q. Let me ask you this: Isn't it a fact thata granule which
is la~rger will displace n1ore than a granule which is fine, and
that therefore the larger gTanule will go farther than the
fine one?
1

1

!-lr. Lawler: If the Court please, that seems irrelevant to
,
me. He testified as to what his understanding of
page: 124 ~ how far-how much you have to put per gallon
of each one.
The Court: I assunw he's going to show some relevancy
for it. I am going to allow him to answer it if he can.
Q. ·ao ahead.
The Court: Did you understand the question Y
A. Go again on that question.
The Court: Read it back, please.

Q., Niy question is-it ·would seem to me, being a novice at
this thing and not an expert like youA., I arn no expert.
Q. But it would seen1 to me in observing that the larger
gran~tle would displace more space in n1ore area than the fine
one would, and therefore that it would go further.
A.: Well, I don't believe in traffic beads that you are interested in displacement. Actually, by -the specifications, the
finer, bead-this is what they tell me. They g~ve ·us· the specification that.it wilLgo. further. ·You only·use· a pound and 'six
or seven tenths to; a gallon of this to where you use feuf ~nd
~- half pounds of the ,old :J7laterial.. :
· ·
1
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Q. How is that material put downt',
A. It has a. distributor.
Q. Explain that to me a little bit.
A. Well, you got two ~paints guns on the rnapage 125 ~ chine. Say you are putting down twelve inches
and of course the autom~tic guns they cut on. and
shoot a twelve-inch line. Behind that is a conical deal with
these paints which the beads come doiwn, and when you cut on
the paint it opens a valve there thatiturns the beads out and
they drop the beads on top of the paint to give you immediate
reflection.
!
Q. So as it is passing through, the finer the material is the
heavier it passes through. Is that right Y
1

Mr. Lawler: If the Court please, ~ hate to keep prolonging
it, but the man ·has testified as to what his understanding of
the stuff is. What Mr. Russo is asking him is why are they
that way. This man doesn't know ithe chemical properties
in there. They say put so much with this type, put so much
with this type. That's what he does.l Now J\{r. Russo is asking him why do they do it that way. I don't see any relevancy
·
in it.
Mr. Russo: Your Honor, this man is suing my client for
b~each of contract. He's come in .here: and said that he's made
his best effort to use the material and then he comes along
and sues my client for the difference.
·
The Court: Go ·ahead and ask your question. I am going
to allow it, and then I think we are getting a little bit far
afield, Mr. Russo. We want to keep it down to
page 126 ~ matte1~s that are material.
Q. 'V ell, answer the one question then, sir.
A. Repeat it again, sir.
Q. The question as I reinember it is that this finer material
. would come out faster than the. thick material and that therefore you would use more of the· finer than you would of the
heavier, coarser material. Is that right1
A. No, sir, not under the specifications. You use less, because you adjust it with a gate. You. have to cover so many
square feet with a pound of each rna terial.
Q. I see. And you can adjust the gate to your machine!.
A. Yes, sir. We have an adjustment that adjusts the adjustment with the speed of the machine that you get out a
certain number of pounds-you get a certain number ·of
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square feet out of each pound regardless of which material
you put down. You have to run your machine according to
that-:your adjustment.
·
Q.. And the cost per pound of the material actually used,
once: again, was $6.65 per pound f
A. Yes, sir.
Q.: And the cost of that material that met TTG-00490 was
$2.25 per pound?
A. Right, sir.
page 127

~

Mr. Russo: Just a minute, sir.
The Court: All right.

Q.: Now, in Mr. Artese's quotation he quoted you on 1,150
gallons of the binder. Isn't that correct!
A.l Urn-hum.
i

~I!r. Russo:

I have no further questions.
Lawler: I don't believe I have any further questions.
The Court: Stand down.
Mr. Lawler: That's our case, sir.
T~e Court : All right, sir.
Mr. Russo : If Your Honor please, I 'vould like to make a
motion.
The Court : All right. Suppose we take about :five miriutes,
gentlemen. We all step in the jury room.
~Ir.

(The jury withdrew from the courtroom, after which the
following occurred :)
·
The Court : All right, Mr. Russo. ·
Mr. Russo: If Your Honor please, I would like to make a
motion to strike on the grounds that I believe is without contest,; and that ground being impossibility. According to the
test~mony that's been here of every witness that has taken
·I
the stand, the quotation was ·made on a bead with
page 128 ~ 1.9 refractive index. Mr . .A.rtese could not, would
not, deliver it, however you say. Then Mr. Foreman said that he didn't try to get another material, but he
knoirs that Mr. Williams testified that he could not get a
bead with a 1.9 refractive index. He also testified that he
couldn't get this other granule covered by specification TTG00490. So what did they doY They go to Minnesota Mining,
and; Minnesota Mining comes in and has an amended specification-amended specification with a date on it of October
3, 1960, and Major Vance said that the earliest that it could
I
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be would be August 1, 1960--an amended specification with
a date after the bid opening, after the contract was awarded.
And they come along and say that they had to use this material because it was impossible to get anything else. And I
submit thaJt the law is, Your Honor, that impossibility to perform is an excuse, that you do not have to perform.
Now, 1\iic:hie's, Section 25, page 357, Volume 4, says "Parties to a contract enter into it under the belief that the subject
matter is in existence and in effect condition their contract
thereon. No contract exists if the subject matter is not then
in existence, and if it exists in part only, performance after
exhaustion of such part will be excused.'' And
page 129 } the cases supporting that are Paa;to'n. Lumber
Co1npa;ny v. P(unther Coal.Cornpa;n;y, 83 West Virginia 341. That's the proposition there, Your Honor.
I have so much law on so many different points that it might
take n1e a 1ninute to see whicl1 ones are pertinent to this particular argument.
The Court: That's all right, sir. Take your time.
~{r. Russo:
Michie's Volume 4, Contracts, Section 65,
"vVhere from the nature of the contract itself it is apparent
that the parties contracted on the basis of continued existence of the substance to which the contract related, a condition is implied that if performance becomes impossible because that substance does not exist, this will and should excuse performance." Virginlia. lt·on Compa;ny v. Graham, 124
·vir~inia 692.
Now, here's another case : ''Frequently the impossibility
of performin ~ a contract and mutual mistake excusing perforinance when interposed in defense of an action thereon
have son1ewhat siinilar characteristics, and where the impossihilitv is due to a circumstance existing at the time of the
bargain and relating to the subject matter thereof without
the knowledge of either party, it partakes of the
page 130 } nature of a mutual mistake and excuses performance to the extent that tht subject n1atter has no
potential existence.''
.And I fhink, Your Honor, tha.t the t stimony that has come
out here today shows that all the witn sses that have testified
'vithout faill1ave testified that they ha to go to an amendment
which is dated afte1· the lettinQ; of the ontract due to the fact
that .thev could not get anything; that et the specification in
the. orhdna] t~chpical provisions .thm eof, \and I submit that
m<?ti~.~ to :~s.trike h~ in,.· order Oll the· g ·ounds of impossibility
of ·nerformance.. - .
. . .
·
:· · tr~e .Ccr~:mf:,. All ·right,, ~fr.::La~le /-'_;
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1V[r. Lawler: Seen1s to me, Judge, that the first answer that
we should raise as to the question of in1possibility, first it
wasn't pleaded. We asked for a detailed g-rounds of defense,
and no impossibility was pleaded in that ground of defense
or in the second grounds of defense. No mention of any impossibility is at all pleaded. And second, it seems to me the
short answer to the question of impossibility is that what
evidence there is is that the contract wasn't impossible to perform. If it was not-they could not get the rnapage 131 ~ terial, the reason for it, and this is uncontradicted
-evidence for it was that it was-they couldn't
get it because Flexoglass people were on strike. The authority
is clear that a strike is not available as a defense as impossibility.
And I think that the clearer statement of it is probably just
verbatim right from American Juris prudence, Volume 12,
Contracts, Section 371, page 942, where they simply-the
whole paragraph-the first sentence, ''The occurrence of a
strike does not excuse nonperformance in the absence of a
stipulation relating thereto." The whole rest of the paragraph deals with the interpretation of variousThe Court: Stipulation Y
1\Ii'. Lawler: Stipulation. That's the risk that the supplier takes. It is perfectly apparent that he goes to these
people to get then1 to tell him what he can get and what he
can g-et it for, and they take the risk, if any there is, as to
whether or not that strike is going to hold it up. If they want
to insert such a provision in the contract, they can do so.
Here they did not do so. Accordingly, we say that the ·defense of impossibility is not available to plaintiff: first, because (1) it was not pleaded; (2) he has shown
page 132 ~ no leg·al impossibility to perform the contract.
.
lV[r. Russo: Far as the point being not pleaded,
Your Honor, we had in there mistake, and when the Court
ordered me to elaborate on the 1nistake I said that there was
a mistake in regard to the kind of bead. Now, the law that I
jtu:t: read to you saidThe Court: The case yon read put it as a close kin of
mutual mistake.
1\{~. Russ_o: Impossibility and mistake, yes, sir, and they
come hand In hand.
The Cou,.t : I am going to overrule the motion, and note
your exception.
1\fr. Russo: All rig-ht, sir.
The Court: Since tl1e jury is out we might as well take a
n1!nute ourselves. You all would probably like a couple
minutes.
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William Artese.
(After a brief recess the jury returned to the courtroom
and the trial proceeded as follows :)
The Court: All right, Mr. Russo.
WILLIAM ARTESE,
called as a witness on behalf of the defendant, having been
duly sworn, was examined and testified as follows:
page 133}

DIRECT

EXA~IINATION.

By Mr. Russo:
Q. State your name, please, sir?
A. William Artese.
Q. And where a.re you employed, sir T
A. E. Caligari and Co1npany, Incorporated.
Q. In what capacity?
A. Vice-President of the corporation.
Q. Are you also manager of the store there Y
A. I manage the store, yes, sir.
Q. Now, do you know Mr. John Foreman?
A. Yes, sir, I do.
Q. And how long have you known him Y
A. Well, our :first acquaintance was on approximatelyduring the month of June, around the 22nd or somewhere like
that.
Q. Of what year, sirT
A. 1960.

Q. Now, what was the reason for your knowing him, sir Y
A. Well, Mr. Foreman, through the shop, as he stated
earlier, was recommended to me by Mr. Gerloff, or someone in
the other area, to quote him on certain prices on specific paints
pertinent to his type of work, and which I did on June 22nd.
I quoted him on certain specific paints, which I
page 134 } think he has a copy of.
Q. Is this the letter here Y
A. Yes, sir.
Q. What was that quotation in reg·ard to, sirY
A. 0085 binders and 0087. These are all binders.
Q. All binders Y
A. Yes, sir, which is the paint.
l\Ir. Russo: I would like to offer this, Your Honor asThe Court: All right. Defendant's Exhibit Number 4.
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This !is the letter that has been referred to in previous testimony, is it not, and it was not put into evidence?
Q. Did you have any discussion about traffi.c beads f
A.· 'V e had a discussion on traffic beads on or about July

20th.
Q. 1960?
A. At which time Mr. Foren1an, along with some other conversation, asked me to bid on or give him a price on 1,500
gallons of TTB-00~5.

l\Ir. Lawler: On what¥ Excuse me. 1,500 gallons of what!

A.!

1,500 gallons of TTP-0085, I think is correct, which I
had already previously given a price on 0085 to him. I used
a similar price, which I think was two forty-nine
page 135 ~ or two thirty-nine, I don't recall which. At that
time we were discussing traffic beads, and Mr.
Foreman asked me the price on traffic beads. I told him the
price of traffic beads was twenty cents. He informed me at
that. time that the price was high, that he knew of an Interstate 1\farking Company who was buying the same from Baltimore for fourteen cents. So I immediately got in touc.h with
Baltimore to see if there wasn't some way of dropping the
price so that we could get 1\fr. Foreman's paint business, and
we arrived at a price of fourteen cents a pound.
Q. And then what happened, sir?
A. Well, on, as I recall, July 26th Mr. Foreman called me
and be says that he was-wanted a quotation on 1,125 gallons
of TTP-0085 in writing and to give him the-in the letter
state fhe price on the beads, traffic beads, which I did. And
he informed me to put in a certain specification-not specification number, contract number. He asked me to please put
it iii the letter, and which I did, and it is my letter dated
July 26, 1960.
Q~ When did you first learn about that number that you
talked about?
A. You mean-what number are you referring to nowY
Q~ The contract number Y
A. The contract number. The first time I ever had any
conversation with him in regard to it was the day
page 136 ~ he called me, which was that day, July 26th.
Q. The same day you sent out your letter?
A. Same day I wrote the letter, yes, sir.
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Q. Now, did Mr. Foreman tell you that you were bidding
upon a 1.9 bead 1
A. No, sir.
Q. All right. Then what happened then Y
A. I think it 'vas-it was the following week that Mr. Foreman came in with a set of specifications from the Langley
Field job and proceeded to tell me what he wanted-:3o nu.n1:l
gallons of binder, and there was some yellow paint involved,
too, I don't recall the number, some small amount, and also
that he wanted 1.9 bead-twelve thousand some odd pounds
of 1.9 bead. I told Mr. Foreman-after he' had given me all
this information I told Mr. Foreman I didn't know the price
of 1.9 bead, that I would have to find out; I wasn't familiar
with 1.9 bead, that I would have to find out the price, which I
called Baltimore to find out a price on it. And I was given my
cost at sixty cents per pound. That afternoon I got ahold of
Mr. Foreman, and that was when he was aware of it.
Q. And did you tell Mr. Foreman at that time that you could
not deliver the 1.9 bead f
A. I didn't tell him I could not deliver ; I didn't tell him I
could deliver, sir. I don't-I didn't tell him I
page 137 ~ couldn't deliver, no, sir. I said that I did not know
the price of 1.9 bead at the time that this-he was
giving me this information. I had to call him to tell him. I
didn't know if it was fourteen cents per pound or what it was.
I knew standard traffic beads were fourteen cents a pound.
I didn't know the price of this 1.9 bead, which was the first
time that I saw it written, or conversation, was in this specification that he had, which I had never seen before.
Q. All right. Then what happened next, Mr. Artese Y
A. I contacted l\1r. Foreman by phone, and of course he was
upset ·and so was myself. I don't recall exactly what the conversation was as to what he said. I told him at that time that
if he ''rould come by the office we would sit do'vn and talk about
it. I don't know if he did it that afternoon or the following
day, I couldn't tell you.
Q. Now, did Mr. Foreman ever tell you to check over your
price?
A. No, sir.
Q. You deny that he told you that?
A. Yes, sir.
Q. Has Mr. Foreinan ever-other than the day that he
came to the office that you have talked about, has ever n1ade
demand upon you to deliver any materials f
A. No, sir.
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Q. But you did receive this letter dated August
5, 1960, did you not, sir?
A. Yes, sir.
Q. "'hat did you do after that, ~ir. Artese¥
A. '\Tell, there were-I think the next thing that we were
looki.ng into was to the availability of a certain-this 1.9 bead.
Through conversations on the telephone we ascertained the
fact that if we could supply it-I mean if we were going to
supply the contract, then we couldn't get the material. It was
unavailable at the time. This was through telephone conversation, of course.
Q. iDo you know why it was unavailable?
A. I have a telegram that1
Mr. Lawler: Objected to as hearsay.
The Court : Sustained.

page 138

~

A. I do not know whether it was production difficulties. I
certa-inly don't know of any strike involved in this matter as
to th,e reason why the beads were not available.
Q. You just know that they were not available 1
A.' Yes, sir.
Q. All right. Then what did you do after that, sir?
A. Let's see. 1\:fr. Foren1an-after several days elapsed
~Ir. Foreman called me and asked me to meet him at my offi.ce
and that he had a meeting set up between Mr. 'Villiams, himself, and the chief engineer, I think is the way he referred to
it. So I believe it was on a Tuesday of a week I
page 139 ~ met Mr. Foreman at my office. He said it was
10:30. Possibly it was so. And we went to Langley Field into Mr. E. V. vVilliams' shack, or whatever they
call ~he place where they keep the plans and so forth, his
office, And Mr. Williams told us that he had a job to do and it
was ~l1e-it was not his responsibility-I am trying to remember this, how it went-it 'vas not his responsibility, as far as
the material was concerned, it was our responsibility to see
that) the job-this phase of the job was done and he was looking to us for it. Well, I was a little surprised, because I went
over there with the attitude that there was some sort of meeting. : lie didn't kno·w of any meeting with the chief engineer.
And: as a result, Mr. Foreman and myself went to the chief
engineer's office and he wasn't in. Then we :finally wound
up in Major Vance's office, and Major Vance received us and
1\fr. Foreman asked him if there wasn't some law involving an
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Willialm Artese.
obvious mistake to which a contract-contractor and the g·overnment, if there wasn't some sort of relief to that effect.
1\{r. Vance-1\fajor Vance replied to him that since he was not
the prime contractor, that this-there is such a law, I understand, but it doesn't pertain to this particular case.
Q. And then where did you go from there f
A. "\Vent back to E. V. Williams' shack, and I left 1\{r. Foreman there, as I recall.
Q. All right, sir. Did you ever have a converpage 140 ~ sation with Mr. Foreman in regard to a mistake
being made?
A. You will have to elaborate. I just don't quite follow
you.
Q. I can't lead you. Did 1\{r. Foren1an ever tell you that
he was asked to check his price?
A. Yes, he did. He told me tha.t Mr. Williams had called
him and asked him to check on his figure andQ. Do you know when this was?
A. "'\\7 ell, it was prior to our-the meeting that I had· with
him at Langley Field. It was prior to that time. I don't
know exactly.
Q. Did he in turn call you and tell you to check your price?
A. Oh, no, sir.
1\{r. Russo: All right. Answer :Mr. Lawler.
CROSS EXAJ\ITNATION.
By Mr. Lawler:
Q. Mr. Artese, do I understand your testimony is that 1.9
bead wasn't mentioned until when 1
A. The fact-what I said was it was shown to me at the
time that Mr. Foreman brought the set of specifications into
the office. I saw it in writing at that time, yes, sir.
Q. When was that?
page 141 ~ A. It was on July the 28th or-July the 28th or
August 2nd. I don't remember exactly thatQ. Was it before or after the contract?
A. It was after the contract, sir.
Q. It could have been on the 28th though, you think?
A. It was after my conversation with Mr. Foreman in regard to this particular contract number.
Q. You say it could have been on the 28th?
A. It could have been on the 28th. I'm not sure.
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Q. Now, you said that when he came back the next day, I
think, that he was somewhat upset and you were somewhat
upset?
A. ;We were both upset at the time I made the telephone call
to him, sirt
. Q. :Why were you upset 1 You didn't know anything about
1.9 bead before that time, did you 1 What were you upset
about?
A. Well, I think it was a mutual-! mean it was a thing
that happened that we were both upset about it. I mean I
didn't want to see the man involved in any-well, I don't knqw
what~lyou call it, but it was an unpleasant situation.
Q. But you hadn't told him you'd sell him any 1.9 beads,
had ·OUf
A. II certainly didn't.
'
Q. Now, suppose I walked in your store and
page 142 ~ say, ''Get me some 1.9 beads. I need them for a
job.'' And I want to pay you fourteen cents a
pound for then1. You going· to get upset about it 1
I

.
A • I'N o, Slr.

Q. [Well, why did you get upset with Mr. Foreman 7 Because that's what you say Mr. Foreman did, didn't you?
A. •He got upset; certainly he got upset.
Q. I said that is what you said ~Ir. Foreman did. He came
in and ordered some 1.9 beads from you 1
A. Yes, sir.
Q. And never had spoken to you before, sir 1
A. 'That's right, sir.
Q. ~Thy did that upset you?
A. ,Because we were on the assumption-! mean when I
called Baltimore-let me make myself clear. I called Baltimore; and I told Foreman that it ;vas sixty cents a pound on
the bbad that he was referring to, and in my letter I stated a
Htandard bead, which was forty cents-! mean fourteen cents
per pound. Now: I know that it's obvious that there's something wrong.
.
Q. iYeah, I grant you there's something wrong. But you
were! upset about it?
A. Why certainly I was upset about it.
Q. INow, did you go on your vacation about that time 7
A. My vacation, as I recall-! was on my vacapage: 143 ~ tion the day that we went to Langley Field.
Q. And when did you start on your vacation and
when did you!
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A. Vv ell, that was on a Tuesday, and I started my vacation
~Ionday-

Q. And·
A. -which was a preplanned thing before this difficulty.
Q. I understand that. I understand that. Now, you went
on your vacation the-on or about the 8th of August, wasn't
it?
A. I was on my vacation the time we went to Langley Field.
Now, if you canQ. How long were you on your vacation f
A. -tell me that date, I will say that was about so.
Q. I believe you went to Langley Field on the 9th?
A. Well, then I was on vacation at that time.
Q. Now, you talked to him or talked to Mr. Foreman on the
day before, didn't you V Didn't he call you and was talking
about a letter?
A. No, sir.
Q. Didn't make that conversation V
A. By his own testimony he said that he could not get in
touch with me on the day before.
Q. I think the jury is the best-have the best
page 144 ~
recollection of what he testified to. I didn't ask
you what he testified to. I simply asked you as to whether
he caUed you on the Monday and discussed with you getting a
letter from vou that vou couldn't deliver the materiaH
A. Now, i'm a littie bit confused now. This is the dayQ. Before you wentA. -before I went on vacation f
Q. -before you went to Lan~dey Field.
A. Before I went to Langley Field. That was the day that
he called me at 6:30 at night, I believe, and told me at that
time that he would like to see me in my office the following
n1orning, that he had some sort of arrangement or meeting
for me to go to in Langley Field. Now, you speak of a letter.
I don't know what letter you are speaking of.
Q. And you came back from your vacation to go over there
with him V
A. Yes, sir.
Q. But yet you considered at that time that you had never
obligated yourself to deliver any 1.9 beads f
A. That's right.
Q. But you came back from your vacation to go over there
w·ith him'
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A. If I could have been of any help, yes, sir,
that was my duty.
Q. Do you- when you put this quotation in
your letter referring to bid number 1FB. 44600-61-1A.· Um-hum.
Q. -did you ever look at that speci:fication Y
A .. No, sir.
Q. You never looked at the contract that you referred to
in your letter 1
A. No, sir. The first time this number was ever mentioned
was ,the time that he talked to me on the phone about the
letter.
QJ Have you ever done any business involving government
contracts before f
Al Well, we deal with the government every day.
Q. Sure.
A. Not on this basis, of course, butQ. You provide materials for them T
A. Through small purchases it runs maybe a thousand,
thre;e thousand dollars a month.
Ql You all are in the general building and painting industries, aren't you Y
.A.,. No, sir.
Q. Doesn't Caligari do painting of shopping centers and
things of that nature?
A. Yes, sir, but you must refer-that's E.
page 146 } Caligari and Son. We ·are E. Caligari and Com-:pany, sir. We only have :five people in our corporation.
Q. I understand that. But aren't you familiar with the
fact-that work is done by Caligari?
A. lie's in the paint business, yes, sir.
Q. And aren't you also familiar with the fact that if you
are: g·oing to bid on plans and specifications fhat you go and
look at them first and find out what's in them? Aren't you
familiar with that fact?
A. I think that's a rule of thumb, yes, sir.
Q. And don't you .expect when you put that in there that
the ·person tha.t receives that letter is going to rely on it that
you are going to provide the material that's specified in that
contract?
A. I was relating-in reference to this letter, I was going to
supply the exact thing that I bid on, which I would have done.

page 145

~
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lie asked n1e to insert this number. I didn't know what that
number meant. I didn't know anything about it. He said
it was a contract bid ntunber, and that's what I put in for him.
lie says, ''I have to have it.'' So· I did it. And I would be
willing to supply the material that I specified in that, or that
I gave a price on in that letter.
Q. Now, what would it cost-assuming tha.t this other
material-it would be 1.9 bead; you say you got a price of
sixty cents per pound at the factory?
page 147 ~ A. Yes, sir.
Q. -you were going to quote that to Mr. Foreman. vVhat would your price to him have been?
A. Sixty cents per pound, sir.
Q. In other words, you wouldn't have made any profit on
it'
A. That's right, no profit whatsoever.
Q. Purely a matter of accommodation?
A. As far as the beads were concerned, yes, sir. vVe were
interested in the binder business.
Q. Do you know bow many pounds of the 1.9 beads are required for the contract?
A. Well, it was 12,600 pounds I think.
Q. Now; you deny that he called you on the telephone in
July and talked to you about this matter?
.A. I denied, sir, that he called me in reference to a 1.9
·
bead price, and I deny that, sir.
Q. And you say first time he ever mentioned the contract
number was after the contract had alreadv been let. Is that
it?
A. Well, it states on my letter there July 26th, sir. That's
the morning that he called me, and I wr{)te the letter the same
day.
Q. What you are saying is that this man made
page 148 ~ up a bidA. I didn't say anything, sir.
Q. 'Vait a minute. Just a minute. What you are implying
is that this man made up a bid~fr. Russo: Your Honor please, I object to that now. We
will have to let the iury imply what they will from that. Mr.
Artese hasn't implied or said ~anything. He's merely attempted to answer the question. If there is any implication,
Mr. Lawler is making the implication.
Mr. Lawler: He implied it. I am simply asking if he
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William A rtese.
implied the man made up his bid without knowing what his
materials were going to cost.
A. vVell, I can't answer that for him.
Q. You can't answer it. Who did you talk with when you
called up to Baltimore to check the price 1
A. I think I talked with a fellow by the name of Sansideal.

Of course, you don't know him, but he's the one that talked to
n1e on the phone, and he in turn talked to someone else and
passed down the line.
Q. ~Do you deal with Baltin1ore Paint and Color from time
to time·~
A. iDo we deal with thmn t Yes, sir, we deal with tl1em.
Q. One of your prin1e suppliers f
page 149 ~ A. We buy an awful lot of material from them.
Q. Let Ine ask you this: Do you have any understanding with Baltimore Paint and Color Con1pany that if
the jury finds you responsible for this error that they are
going to stand the loss 7
A. I wish I could think that, sir, but that's not so. We
have no meeting of the minds as far as that's concerned. It
would be a nice thought though.
Q. In other words-now, let me ask you this: You don't
say that there has been any mistake, do you Y
A. Evidently there is a mistake or we wouldn't be here.
Q. Beg pardon?
A .. I say evidently there was a mistake.
Q. You say it was your mistake or whose mistake was it?
A. I say it wasn't my mistake.
Q. You say a mistake on his part?
A. ,I say a n1istake as far as his 1.9 bead was concerned in
bringing it to 1ny attention as getting the price on that particula r1 bead.
Q. !Vt7hat was the mistake you are talking about, if there
was a n1istake? vVhat 'vas the mistake? What mistake was
mad~? You say there was a mistake. What is a mistake?
'
A. There is a mistake there is a difference of
page 150 ~ fourteen cents to sixty cents a pound on beads.
Q. Who made that mistake 7
A. I don't know who made the mistake. If it wasn't me,
then it must be Mr. Foreman.
Q. You say Mr. Foreman made a mistake Y
A. I didn't say anything, but there's only two parties involved I imagine.
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William Artese.
Q. Y{)U say you made no mistake 7
A. I made no mistake as far as giving him a price on 1.9
beads at fourteen cents per pound. I gave 'him a price on
traffic beads at fourteen cents per pound, sir.
Q. You say you made no mistake 1
A. In my own mind, no, sir.
Q. I didn't ask you-I said you tnade no mistake 1
A. WellQ. Now, you talked to ~{r. Foreman about July 20th, did
you not?
A. That's right. That's the first op-well, that's when I
first had conversation with him on the TTP-0085 binder.
Q. And he then-what did you all talk about then?
A. We talked about 1,500 gallons of TTP-0085, we talked
about traffic beads at twenty cents per pound, we talked about
trafiic beads at fourteen cents per pound.
Q. And you say that before July 25th no mention was made
of 1.9 beads T
page 151 ~ A. The price of 1.9 beads was not mentioned,
no, sir.
Q. 1\tlr. Foreman didn't say anything about it?
A. I did not quote any price on 1.9 bead. There was no
prive involved in 1.9 bead at any time. Standard beads, yes,
sir.
Mr. Lawler: I think that's all.
The Court: All right, sir. Anything further of this witness, Mr. Russo 1
1\tir. Russo: No, sir, that's all.
The Court: Stand down. Next witness.
Mr. Russo: That's our case, Your Honor.
The Court : All right, sir. You have any further evidence,
Mr. Lawler?
Mr. Lawler: ,Just one minute. Let me talk to Mr. Foreman.
I don't believe so. I just want to clear one thing.
I think that's our case, sir.
The C<>urt: All right, sir.
You gentlemen step in the jury room. See you gentlemen
in chambers. All witnesses are excused.
(The jury withdrew from the courtroom, after wl1irh the following occurred :)
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1\fr. Russo: I want to renew my motion.
The Court: Overrule it. Exception noted on
the ground previously stated.
Let's get on with instructions.

page 152

~

{The Court and counsel retired to chambers to consider instructions, after which they returned to the courtroom and
the following occurred:)
(The jury returned to the courtroom.)
The Court: Gentle1nen, in view of the hour and the fact
that we still have the argument of the case and you all's consider~tion of it, we are going to recess until tomorrow mornin~. JI would ask that you all be here,. if y~u will, at ~en
nunutes to ten, and the Court has every Intention of starhng
promptly a.t ten, at which time the case will be argued and
then submitted to you gentlemen. You'd have to come back
tonwr:row, I might say, in any event, because when I finish
this one I am going to start another one with your fellow
jurors who weren't used today. You will be back tomorrow at
ten 1ninutes to ten, and the Court will again caution you not
to dis.cuss the case, as I did at lunch.

(At this time, 4:41 P. 1\L, October 11, 1961, the court adjourned overnig·ht, reconvening at 10:00 A. M., October 12,
1961, the appearances being the same as heretofore noted, at
which tin1e the Court instructed the jury as to the
page 153 ~ law applicable to the case. ~1:r. Lawler then argued for the plaintiff, and Mr. Russo argued for
tlw defendant, during which the following occurred:}
Mr. Russo: If you believe that Mr. Foreman was thinking about a 1.9 bead and 1\fr. Artese was thinking about traffic
heacls ,and if the~T had been talking about traffic beads prior to
that, there is no mutual assent. ·
1\-f 1·. La,v1er: If tl1e Court please, I object to that.
Th~ Court: I don't think that that's a full statement of the
la\v as it would apply to that instruction. I think the instruction is clear on its face, and Mr. Russo hadn't finished. I
don't know what he was going to say after that.
l\fr. Russo: Mr. Lawler throughout the trial hasn't given
me too n1uch opportunity to finish anything I have said, Your
IIonor.
The Court: All right. Go ahead.
1
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(Mr. Russo then completed his argument, and 1\Jlr. Lawler
argued again for the plaintiff, during which the following occurred:)

:rvrr. Lawler:

First, you will recall that Mr. Artese said on
that witness stand that Mr. Foreman e~une to 'him
page 154 ~ on July the 26th. That's the first time he's ever
mentioned the contract number. That's the first
time he ever knew anything about giving him a letter, the first
time he ever heard any reference to the contract or specifications.
Mr. Russo: If Your Honor plase, I hate to interrupt, but
I am not going to have another chance, and the evidence was
that was a telephone call on July 26th.
Mr. Lawler: All right. We will let the jury decide.
The Court: The jury's heard the facts. This is argutnent,
not evidence.
(Mr. Lawler proceeded with his argument and thon the
following occurred:)
Mr. Lawler: The material we finally had to get was the
material that would cost us a little over eight cents, and that
difference multiplied by 128,000 some odd square feet comes
out to $5,883.00 and some odd cents. We say that's the measure of our damages.
Mr. Russo: If Your I-Ionor please, it does not. That figure
multiplied.
The Court: Gentlemen, there's no need. That's a matter
·
for the jury to decide. Of course, statements of
pag·e 155 ~ counsel are not evidence. The evidence is wl1at
they have heard from the witness stand. They
will have to figure those matters out for themselves. · The
.matter of damages, should they find for the plaintiff, is purely
in the province of the jury.
(Mr. Lawler then con1pleted his argument, and tl1e jury
retired to consider its verdict.)
OBJECTIONS AND EXCEPTIONS TO INSTRUCTIONS.
Mr. Lawler: The plaintiff objects to the failure of the
Court to give instru~tion numbered 1 as offered, .which instruction reads as follows :
'' T·he Court instructs the jury that if the jury believe from
a preponderance of the evidence that the defendant submitted
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to plaintiff a quotation for the supply of the binder and beads
required for the government contract at fourteen cents per
pound C. 0. D. or sixteen cents per pound on regular terms,
and that with reliance thereon plaintiff obligated himself to
Williams Paving Company to do the work specipage !156 ~ fied in the government contract, which required
the use of such materials, and that the defendant
faileq to make delivery of the material after having been requested to do so by the plaintiff, then you shall find for the
plaintiff and fix his dan1ages in such amount as you find from
the evidence will compensate him for the loss, if any, which
he ·has sustained.''
1

The plaintiff objects and excepts to the action of the Court
in gifing instruction D-2 on the ground that the same is not a
prop'r statement of the law and is not supported by the evidence. The evidence of the defendant was that there was
never any contract made by him as to a 1.9 bead. The defendant testified there was no question of mistake ; that is,
that he, the defendant, made no mistake. The sole question
was whether the plaintiff advised him of the nature of the
contr~ct before the plaintiff submitted his bid.
The plaintiff objects and excepts to instruction D-3 on the
ground that the same is not a proper statement of the law and
without evidence to support it for the following reason: The
sole witness of the defendant testified that he had made no
mistake in his quotation; and secondly, that the
page: 157 ~ language holding the plaintiff to the standard of a
reasonable person in the circumstances is not applicable to a case of this sort. The test is a subjective one
and not an objective one.
The plaintiff objects and excepts to instruction D-4 on the
grounds that the same is without evidence to support it, particu1arly in view of the fact that the uncontradicted testimony
of th~ plaintiff was that he asked Artese if there was anything
further that he, Artese, wanted the plaintiff to do, and Artese
·said no.
The plaintiff objects and excepts to the action of the Court
in giying instruction D-5 on the ground that the same is not a
proper statement of the law and is without evidence to support
it. The only impossibility testified to in this trial was that
of a :strike at the factory that made the 1.9 beads, and the
Court has ruled, and it is, accordingly, the law of this case,
that strike is not legal impossibility, and that the impossibility goes to the legal impossibility of delivering the material ordered, not some other material.
i

a
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That's all for me.
Mr. Russo: The defendant objects to the
page 158 ~ granting of instruction P-1 on the grounds that
this is not a statement of the law in Virginia and
not in conformity with the facts testified to in this case. If the
plaintiff obligated himself to Williams Paving Company to
do the work specified in the government contract before he
had a binding agree1nent with the defendant, then the plaintiff 'has damaged hhnself and has not been damaged by any
acts of the defendant.
The defendant objects to the granting of instruction number P-2 inasmuch as this is not a statement of the law in
Virginia. The law in Virginia is that if there was a mistake
in a quotation in regard to a material fact and that the plaintiff eitl1er knew or that a reasonable person under the same
circumstances should ·have known that a mistake had been
made, then performance is excused.
The defendant objects to the granting of instruction P-3
due to the fact that it is not the burden of the defendant to
prove mitigation and amount. This hnrden remains upon the
plaintiff as does every other burden of proving his case by a
p1·eponderauce of the evidence throughout every phase of the
trial.
The defendant objects and excepts to the amending of an
original instruction D-2, which original instrucpag·e 159 ~ tion read as follows:
''The Court instructs the jury that it is the law in Virginia
that a contract must be based upon mutual agreement and
that the minds of the parties to a contract must meet and
come together on every essential element thereof.
"If fron1 the evidence vou believe that the minds of the
parties hereto did not meet and come together on every essential elen1ent thereof, then you shall find for the defendant,
E. Cali ~ari and Company.''
·
The defendant contends that this is a correct statement of
the law rather than tl1e instruction D-2 which w·as granted.
The defendant obiects to the refusal of the Court to enter
his ori~inal instruction D-5 and amending that instruction.
The original instruction read as follows :
''The Court instructs the jury that if from a preponderance
of the evidence you belie~e ·that 'the··defendant~ E. Caligari
and Companv. Incor'po.rated, agTeed to supply the binder and
1.9 beads required for the g·overnment· ·contract, and if you
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further believe that it was impossible for the said defendant
,
to deliver the traffic beads due to a circumstance
page 160 -~ existing at the time of the negotiations between
the parties which related to the subject matter
thereof without the knowledge of either party, then you shall
find for the defendant, E. Caligari and Company, Incorpora~ed. ''
I

The defendant contends that this is a correct citation of the
law rather than the arnended instruction.
The defendant objects to the refusal of the Court to enter
instruction D-7 inasn1uch as by the plaintiff's own theory and
by his bill of particulars filed therein the most that he could
have 1been awarded was $5,136.24. The plaintiff based his
theory of damages upon an estimate of 130,000 square feet,
which would have required 1,300 gallons of the binder and an
apprqpriate amount of beads per gallon of binder. The defendant only quoted upon 1,150 gallons, or 150 gallons less,
with the appropriate atnount of beads contained therein, than
the plaintiff is charging us for. The defendant contends that
the very theory of the plaintiff in proving his damages was
m·roneous, but by his own theory the most that he could have
been ~warded was $5,136.24.
The defendant objects to the refusal of the Court to enter
instruction D-8 on the grounds that this is .the
page 161 ~ law in Virginia, and that the law in Virginia is to
the effect that a quotation of prices is not an offer
but is a mere invitation for an offer, and that the offer which
was made in this case came from the plaintiff and was rejected by the defendant, and therefore no contract was entered
into.
The defendant objects to the refusal of the Court to grant
instruction number D-9 inasmuch as this is a clear statement
of the law of in1possibility and the instruction which was
granted is not such a statement of the la,v, but that instruction
D-9. ~vhich was refused, is the correct statement of the law
in ·virginia.
Th~ defendant objects to the refusal of the Court to enter
instruction number D-10 inasmuch as it is the defendant's
contention that this is a clear statement of the law in Virginia,
and the evidence showed that from a legal standpoint the
plaintiff had not entered into a binding contract with Williams Paving Company, Incorporated, when he learned that
the defendant could not deliver, and he therefore should not
have 'proceeded, and by so doing he damaged himself and was
not damaged by the defendant.
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The defendant objects to the refusal of the Court to grant
original instruction which original was amended
page 162 ~ to read D-2a. The original as submitted was as
follows:
"The Court instructs the jury that it is the law in Virginia
that a contract must be based on mutual agreement and that
the minds of the parties to a contract must meet and come
together on every essential element thereof. If from the evidence you believe that the 1uinds of the parties hereto did not
meet and come ·together on every essential element thereof,
then you shall find for the defendant, E. Caligari and Company, Incorporated.''
The defendant says that this is a true statement of the law
in \Tirginia and that the facts as brought out in evidence justify the entry of the original instruction rather than the
amended one.
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