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VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF NORFOLK 

PHYSICIAN 392, 

Plaintiff, 

v. 

THE BOARD OF DIRECTORS OF ~mDICAL 
CENTER HOSPITALS, INC., 

Defendants. 

NOTICE OF APPLICATION FOR 
TEMPORARY INJUNCTION 

TO: Frank ··Kollmansperger, Chairman 
Board of Directors 
Medical Center Hospitals, Inc. 
c/o Medical Staff Office 
Norfolk General Hospital 
600 Gresham Drive 
Norfolk, Virginia 23507 

TAKE NOTICE that on the 31 s-f day of ->~lfA_..._M.;...;....;;dv.....;...;::::;...._ __ , 

1986, at / ~ ~0 o'clock (1·41.· or as soon thereafter. as counsel 

may be heard, at the Circuit Court of the City of Norfolk, 

Virginia, I will move for a temporary injunction in accordance 

with the prayers of the attached Bill of Complaint. 

Thomas J. Harlan, Jr., Esquire 
HARLAN, KNIGHT, DUDLEY & PINCUS 
1350 Sovran Center 
One Commercial Place 
Norfolk, VA 23510 
(804) 625-7605 

PHYSICIAN 392 

·~. \ ,.. 

1 
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CERTIFICATE OF SERVICE 

I hereby certify that a true copy of the foregoing 
Notice of Application for Temporary Injunction was 
hand-delivered to Frank Kollmansperger this 31st day of March, 
1986. 

Thomas J. Harlan, Jr. 

[l-IFB6] 
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VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF NORFOLK 

PHYSICIAN 392, 

Plaintiff, 

v. 

THE BOARD OF DIRECTORS OF MEDICAL 
CENTER HOSPITALS, INC., 

Serve: 

Defendants. 

Frank Kollmansperger, Chairman 
Board of Directors 
Medical Center Hospitals, Inc. 
c/o Medical Staff Office 
Norfolk General Hospital 
600 Gresham Drive 
Norfolk, Virginia 23507 

BILL OF COMPLAINT FOR TE~~ORARY INJUNCTION 

TO THE HONORABLE JUDGES OF THE CIRCUIT COURT OF THE CITY OF 
NORFOLK: 

. 
Your plaintiff respectfully represents: 

1. That the plaintiff is a Canadian citizen, and 

physician and surgeon duly licensed to practice medicine in the 

Conunonwealth of Virginia, and is a resident of the City of 

Norfolk, Virginia; and that the defendants are the members of 

the Board of Directors of Medical Center Hospitals, Inc. , a 

corporation organized pursuant to the Virginia Non-Stock 

Corporation Act. 

2. That your plaintiff practices micro-neurosurgery, 

'f & PINcus which is a highly specialized and sophisticated b:z::anch of the 
~ORrOLK. \.IRGISIA 

medical arts and sciences. Your plaintiff is a nationally and 

- 1 - 3 
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internationally renowned practitioner, surgeon, scholar, author, 

lecturer and innovator in the field of micro-neurosurgery, and 

maintains a state-of-the-art, high technology diagnostic and 

operative facility at Norfolk General Hospital in order to 

provide each of her adult and pe~iatric p~tients with the full 

benefits of her knowledge and experience. Throughout her 

career, your plaintiff has succeeded in successfully treating a 

tremendous variety of unusual and previously incurable adult and 

pediatric neurological ailments and conditions and has thus 

actively extended the conceptual and practical parameters of 

modern neurology and micro-neurosurgery. 

3. That your plaintiff has been fully privileged to 

practice medicine at Norfolk General Hospital since June of 

1981, until March 30, 1986, at which time, by action of the 

Board of Directors of Medical Center Hospitals, Inc., her 

privileges were suspended for thirty days and Physician 392 was 

further.put on "probation" for one year, the terms of which are 

so onerous as to make her practice difficult, if not impossible. 

4. That the suspension and probation imposed on your 

plaintiff contrary to the Bylaws, Rules and Regulations of the 

Medical Staff of Medical Center Hospitals will have a profound 

effect and work an irreparable injury upon Physician 392 and her 

patients. 

The plaintiff's business reputation and good name 

are impugned by the actions of the Board of Directors and other 

committees of Norfolk General Hospital, which actions are 

already the subject of rumor and innuendo in the medical 

- 2 -
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community. The plaintif~' s opportunity and right to practice 

her profession in the future are further imperiled by the fact 

that hospitals universally ask applicants for privileges whether 

they have been subject to suspension and/or probation (see 

"Exhibit A11
) the action of the Board of Directors will therefore 

render the plaintiff unable to practice medicine in North 

America. 

Further, your plaintiff has surgery scheduled and 

patients due to be admitted to Norfolk General Hospital during 

the period of her suspension. The suspension will deny her 

admitting and operating privileges. Her procedures require her 

highly specialized facilities at Norfolk General Hospital, which 

facilities she has spent five years creating. Many of these 

patients, both adult and pediatric, are scheduled for the. second 

stages of multiple-stage, year-long treatments. Depriving these 

patients of their treatments poses threats of additional muscle 

atrophy and other adverse effects and will int~rrupt their 

course of treatment to their detriment. 

5. That a physician, accorded privileges at Norfolk 

General Hospital, as was your plaintiff, is guaranteed minimal 

due process and procedural fairness by the Bylaws of Medical 

Center Hospitals. 

The Manual for Accreditation of Hospitals of the 

Joint Committee on Accreditation of Hospitals mandates "FAIR 

HEARING AND APPELLATE MECHANISMS" of accredited institutions. 

The Bylaws of Norfolk General Hospital, embodying the 

contractual obligations to Physician 392 from Medical Center 

- 3 - 5 
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l Hospitals, further specify certain procedural guarantees which 

iwere violated in the actions taken against your plaintiff since 

November of 1984. Those Bylaws provide that a request for 

"corrective action" rsuch as suspension and/or probation] must 

be made with reference "to SPECIFIC activities or conduct which 

constitute the grounds." (Article IX(A) (1)] The Bvlaws require 

the notice of a hearing before the ~1edical Staff or an ad hoc 

committee to specify "the grounds (for adverse action] and the 

specific or representative charts bein~ questioned • .. 
[X(B) (e)]. None of the procedural guarantees of the Bvlaws 

requiring specific notice and an opportunity to defend were 

afforded your plaintiff. 

6. That your plaintiff practiced uneventfully at 

Norfolk General Hospital until 1984, at which time she became 

subject to an extraordinary inquisition into her practice, which 

historl~ is set out at length in a lvritten Statement in Support 

of an Appeal appended hereto and made a part hereof as 

"Exhibit B." 

7. That throughout the process of investigation and 

prosecution of various committees and Boards of Norfolk General 

Hospital, your plaintiff was routinely denied the rights 

afforded her to her by that institution's own Bylaws, to-wit: 

(a) Denial of a fair hearing by the 

interrelationship of investigative, adjudicative and appellate 

bodies. One physician, Dr. Hoffman, served on all bodies which 

considered action against Physician 392 and served as prosecutor 

before the appellate body. Of the first ostensibly "appellate" 

- 4 -
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! 
~body -- the Medical Executive Committee [MEC] -- a majority of 

i nine members had already passed judgment on Physician 392 in an 

I adjudicative setting as members of the Departmental Authorities 

Committee [DAC]. 

(b) Failure to qive .adeguate notice and an 

opportunity to defend. Physician 392 was confronted initially 

with 233 charges derived from 211 charts. These charges were 

not only multiplicitous, but were also so vaguely formulated as 

to be impossible to defend. Working within time constraints, 

Physician 392 was given an opportunity at various hearings to 

defend against only seven specific cases, frequently without the 

assistance of counsel and denied the assistance of those Fellows 

and/or clerical assistants who assisted her in gathering 

appropriate charts. 

Many of the "hearings" at which your 

plaintiff appeared were characterized as "interviews" and in the 

one hearing at which your plaintiff appeared with counsel, 

before an M .!!2£ Hearing Conunittee of the DAC, your plaintiff 

and her counsel were denied an opportunity to rebut the 

multiplicitous and nebulous charges levelled against her, in 

violation of the Bylaws' explicit provision that the physician 

be afforded an opportunity to present FACTS in support of the 

assertion that the committee was without grounds. Your 

plaintiff has never been accorded a full and fair hearing on the 

charges against her, and never accorded an opportunity to 

present evidence in her defense. 

- 5 -
7 



(c) Failure to specify the standards bv ~;hich 

your plaintiff would be judged. The various conunittees which 

have sat in judgment on your plaintiff have variously described 

the standards to be applied to her as the Rules and Regulation 

of Medical Center Hospitals or "medical practice as pra~ticed at 

this institution." Many of the charges against your plaintiff 

have origins in medical record-keeping, for which no specific 

standard is set forth. Further, by the Bylaws and Rules and 

Regulations, two committees the Hedical Records Review 

Committee and the Quality Evaluation Committee -- are changed 

with period review of hospital records and bringing lapses to 

the attention of the affected physician. Prior to her 

appearances before the DAC and MEC, your plaintiff was never 

apprised of any deficiencies in her record-keeping practice. 

Further, your plaintiff has long ago agreed to abide by the 

wishes of the Staff in record-keeping matters. 

When faced by the deficiencies of the Rules 

and. Regulations in setting specific standards for judgment of 

Physician 392' s record-keeping practices, the members of the 

adjudicative and appellate bodies resorted to "actual practice" 

as the standard, at the same time they denied your plaintiff and 

her counsel access to random charts which would establish that 

standard. 

(d) Denial of finali tv of adiudication in 

HAJU.A.~. K.'itGHT. appearances before various corr.::;ittees. When first subject to a 
)t ,. & PlXCl"S 

SURFOLK. \1RGISI,, 

8 

review of her practice by the Departments of Plastic Surgery and 

the Department Authorities Com::littee in November of 1984, your 

- 6 -
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plaintiff was given an ''admonishment" regarding several 

"relatively minor" lapses in OR protocol. Following 

investigation by the DAC, your plaintiff was informed by 

Dr. William Tynes, then President of the Medical Staff, by 

letter of April 8, 1985, that the DAC contemplated no further 

action after a review of cases brought to their attention. From 

May of 1985 to the present, however, your plaintiff has been 

subject to an inquisitorial process in which she·has been faced 

by multiplicitous and nebulous charges of alleged wrongdoing 

based upon 211 medical charts. Having conceded that in matters 

of record-keeping her hospital charts did not meet the standards 

brougr.t to her attention for the first time during these 

proceedings, your plaintiff has been repeatedly subject to 

resurrection of the same charges. 

WHEREFORE, in order to ensure that the interests of 

the plaintiff's patients and the public be protected against 

disruption or loss of your plaintiff's valuable and unique. 

medical care and service, that the due process afforded your 

plaintiff-by her contract with Medical Center Hospitals, Inc. be 

preserved, that your plaintiff's renown and reputation and 

ability to practice her livelihood not be irreparably and 

detr~entally affected by this denial of due process, and that 

the plaintiff have an opportunity to challenge the accusations 

of wrongdoing and present evidence in her own behalf, your 

plaintiff prays that a temporary injunction be immediately 

granted: 

(1) Restraining and enjoining the Board o: Directors 

- 7 - 9 
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and other Medical Staff of Norfolk General Hospital, and their 
I 

agents, servants and employees from: 

·(a) Any further investigation of your plaintiff; 

(b) Suspending or in any way modifying the 

hospital privileges of your plaintiff: 

(c) Preventing your plaintiff from admitting and 

treating surgical patients. 

(2) Ordering: 

(a) The Board of Directors of Medical Center 

Hospitals, Inc. and its agents, servants and employees to 

dissolve any orders that may concern your plaintiff: 

(b) The Board of Directors of Medical Center 

Hospitals, Inc. to make its charges against your plaintiff 

specific and to detail each and all of the infraction of which 

the plaintiff is allegedly guilty, and to relate each such 

infraction to a particular chart or record; 

(c) The Board of Directors of Medical Center 

Hospitals, Inc. to form an ad h2£ committee of knowledgeable and 

totally impartial physicians from an institution other than 

Norfolk General Hospital, where a fair and impartial hearing can 

no longer be afforded to your plaintiff, to review the charges 

promulgated against your plaintiff; 

(d) The presence of a court reporter at any 

proceedings against your plaintiff; 

(e) That your plaintiff be afforded this Court's 

discovery and subpoena powers to produce medical records at any 

hearir..g, to discover the nature and motivation of the 

- 8 -
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proceedings against your plaintiff to date, and to obtain the 

charts and medical records of other surgeons on the Medical 

Staff of Norfolk General Hospital so as to· adduce the actual 

standard of care applicable to your pla~ntiff as far as the 

plaintiff's record-keeping is concerned; 

(f) That of the several hundred charts of your 

plaintiff on which "charges 11 were originally formulated, the 

Board of Directors of medical Center Hospitals, Inc. set forth 

its findings separately as to those charts in which it finds no 

·deficiency, or for which satisfactory explanation has been 

provided to the DAC or ~IEC; 

(g) That the Board of Directors afford the 
I 

opportunity to Physician 392 to present evidence and to summons 

witnesses to rebut those charges which may remain; 

(h) That the discovery and subpoena powers of 
~ . 

this Court be further afforded to the plaintiff. for the thirty 

(30) days during which this temporary injunction is in force, 

during which time the plaintiff may subpoena records of and 

depose, various Medical Staff in anticipation of a hearing on 

permanent injunction or other proceeding; 

(i) Such other remedies as equity may deem meet. 

PHYSICIAN 392 

~------),~?-- "] ~ \.-·. 
By' L (.":"'.(Coo . ~ - l ...... l • ·: . , .. 

'-"" Of Counsel 

- 9 - 11 
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Thomas J. Harlan, Jr., Esquire 
HARLAN, KNIGHT, DUDLEY & PINCUS 
1350 Sovran Center 
One Commercial Place 
Norfolk, VA 23510 
(804) 625-7605 

CERTIFICATE OF SERVICE 

I hereby certify that a true copy of the Bill of 
Complaint for Temporary Injunction was hand-delivered to Frank 
Kollmansperqer this 31st day of March, 1986. 

·. '1 ·-
' ,_,._.. . . . . .. 

:-.--- ·.t t:~ '· \..: '"' .. 
Thomas J. Harlan, Jr. 

[MFB6] 

J wu4 aw-~ 1;: ~ 

J!= t 1/JJ~ 
~P?-/ , 

- 10 -



~1'~J.~A1· iUN l"UK At't'UUHMt.N 1· 1U Ut~ MeU1~AL ~ .I:Al' t' 

OF MEDICAL CENTER HOSPITALS, NORFOLK, VIRGINIA 

~E TYPE (1{ PRlNr USE Amm<lW. PAPER WHERE NECFSSARY • • r LAST NAME FIRST M.I. 

,-- OFFICE ADDRESS CITY STATE ZIP 

1,.... HOME ADDRESS CITY STATE ZIP 
~ 

1...., DATE OF BIRTH NAME OF SPOUSE 

..... COLLEGE/UNIVERSITY 
{. 

PREMEDICAL EDUCATION COMPLETE ADDRESS 

. .,- MEDICAL SCHOOL 

MEDICAL EDUCATION COMPLETE ADDRESS 

DATE 

PHONE 

PHONE 

DEGREE/MAJOR 

DATE OF GRADUATION 

DEGREE 

DATE OF GRADUATION 

L\'CUJDE A a:Fi OF YWR MFDICAL DEGREE <E A CERTIFIFD lEliER FRCI1 0&\N OF MEDICAL SODL TO VERIFY YCUR GRAIXJATirn. 

I. POST-GRADUATE TRAINING: List bela.J the internships, residencies, fellcwships, assistantships, and 
appointments you ~ served. Give nane and address of institutions, and specify dates in detail. You llllSt 
account for eve~ "i.ear since rredical school. 

~ 
NAME OF_INSTITUTION I DATES ATTENDED 

COMPLETE ADDRESS -

NAME OF INSTITUTION·-· I DATES ATTENDED -. 
COMPLETE ADDRESS 

NAME OF INSTITUTIO~ I DATES ATTENDED . 
• 0 

COMPLETE ADDRESS 

.i. Please list below all present and previous hospital affiliations and nedical staff netberships, in chronological 
order. Include the~ and address of the hospital, your status at the hospital, the dcpartnent in which you 
held privileges, and the dates duri~ which you practiced. 

~ .._ 

- -- . . ··----· 
DATE ISSUED 

., 
VIRGINIA MEDICAL LICENSE NUMBER EXPIRATION DATE .. 

-IrATE ISSUEU OTHER -STATE MEDfCK-~ Trs;.-Nc;:IO'c;: 
EXPlRATIONnA'rE 

1. .. 
-··--·-· ... 

2. 
FED~RAL NARCOTICS REGISTRATION NUNBER EXPIRATION DATE 

~ Include a copy of your Virginia state license and any registrLitions with your L1pplication. 
-. ·--

:l. ·--- ... -. 
CERTIFICATION/ CERTIFIED BY THE AMERICAN BOARD OF DATE RECERTIFICATION · -1-P-NG-T· CERTIFIED, ARE YOU BOARD ELIGIBLE? YES NO-

WHEN WILL YOU BE BOARD CERTIFIED? IF NECESSAav:-HAVE YOU 
' '-........ RECERTIFIED? YES NO IF NOT, WHEN WILL YOU RECERTIFY? 

-.. -
13 





:V • To which department do 

[]Anesthesiology 

0 Dermatology 

0 Emergency Medicine 

0 Family Practice 

0 lnterna_l Medicine 

-3-

you desire appointment? 

0 Neurosurgery 

D 08-GYN 

[] Ophthalmology 

0 Orthopedics 

[] Otolaryngology/HNS 

0 Pathology 

0 Pediatrics 

D Plastic Surgery 

D Psychiatry 

0 Radiation Oncology 

0 Radiology 

0 Surgery 

0 Urology 

[]Other (Specify): 

\V. SPECIAL PROCEDURES: ----------------------------------------------------------

! tully understand that any misstatments in or anissions fran this application constitute cause for denial 
"' appoin~nt or cause for sumuy dismissal fran the nedical staff. All infonnation subnitted by ne in this 
.tpplication is true to my best kno.llcdge and belief. 

in rmking this application for appointnl!nt to the medical staff of Medical Center Hospitals, I acl<nculedge 
~h..1t I have received and read the Bylaws and Rules and Regulations of the Medical Staff of Medical Center 
1icc;pitals and that I am familiar with the principles and standards of the Joint Catmission on Accreditation 
of Hospitals and the principles, standards and ethics of the national, state and local associations that apply 

:I 0 and govern my. specialty and/or profession, am I agree to be bound by the tenns thereof if I am granted 
·umership or clinical privileges, and I further agree 'to be bound by the terms thereof without regard to whether 

· ·.:- not I am granted menbership or. clinical privileges in all matters relati~ to the consideration of my applica­
·: ic.m for appointmmt to the medical staff, and I further agree to abide by such hospital and staff rules and 
r·!~ulations as nay be fran t:i.ne to tine enacted. 

ilpplyi~ for appointrrent to the rmdical staff 1 hereby signify my willi~ss to <.1ppear for the interviews 
n re~ard to my application, authorize t-k:!dical OM:\ter Hc;>spitals, its m:!dical staff and their representatives 

tJ consult with adninistrators and merrbers of medical staffs of other hospitals or institutions with which 
: have been associated and with others, including past and present insurance carriers, who may have infonnation 
·A.!Jri~ on my professional carpctence, character and ethical qualifications. 

: hereby further consent to the inspection by Medical Center Hospitals, its roodical staff and its representatives 
f cJll records and doclll1!nts, including nedical records, at other hospitals, that may be material to an evaluation 

•l my professional qualifications and ccnpetence to carry out the clinical privileges requested as well as 
-: rroral and ethical qualifications for staff rremership. 1 hereby release fran liability all representatives 
• : ~lcdical Center Hospitc1ls and its lll!dical staff for their acts perfonrod in connection with evaluating my 
•Pplicclt ion and my crt!dentials and qualifications, and 1 hereby rC' lease fran any liability any and all individuals 
nd organizations who provide infonnation to Medical Center Hospitals, or its rrudical staff, concerni~ my 

·.rofessional ccnvetence, ethics, character and other qualifications for staff appointroont and clinical privileges, 
:·!•d 1 hc.!reby consent to the relc.Jsc of such infonmtion. 

unt.Jerstand and agree that 1, as clll applicant for nedical staff rrenbership, have the burden of producing adequate 
:~fomntion for proper evaluation of my professional carpetcnce, character, ethics and other qualifications 
•nd for resolvi~ any doubts about such qualifications. 

'"'ilL not participate in any form of fee-splitting and pledge my~elf to abide by the Code of Ethics of the 
q~rican Medical Association. 

hu~ not requested privileges (or .:1ny procedures for which 1 am not cc.!rtified. Furthenmrc, I re<Jlize that 
-t.:rtification by a board does not necessarily qualify nc to perform certain procedures. However, I believe 
.h.1t I am qualified to perform all procedures for which I have requested privileges. 

15 
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1 hereby further authorize and consent to the release of infonnation by this hospital, or its nedical 
staff, to other hospitals, mdical associations and other interested persons on reqlK.!St regarding any 
inform1tion Medical Center Hospitals and the nedical staff may have concemi~ ne as long as such release 
of infonmtion is done in good faith and without malice, and I ~reby release fran liability Medical CA!ntcr 
~spitals and its staff for so doing. 

pATE _____ _ SIGNATURE OF APPLICANT _______________ _ 

DO NOT WRITE BELOW THIS LINE 

MEDICAL STAFF DEPARTMENT 

0 APPOl:N~NT RECOMMENDED (] APPOINTMENT NOT RECOMMENDED [J APPOINTMENT DEFERRED 

COMMENTS: ..... 

DATE ____ _ CHIEF, MEDICAL S~FF DEPARTMENT~---------~------~ 

0 APPOINTMENT RECOMMENDED 

COMMENTS: 

DEPARTMENTAL AUTHORITIES COMMITTEE 

(] APPOINTMENT NOT RECOMMENDED (] APPOINTMENT DEFERRED 

---------------------------------------------------------------------
DATE _____ _ CHAIRMAN, DEPARTMENTAL AUTHORITIES COMMITTEE --------------------------

MEDICAL EXECUTIVE COMMITTEE 

(] APPOINTMENT.NOT RECOMMENDED [J APPOINTMENT DEFERRED 0 APPOINTMENT RECOMMENDED 

~OMMENTS: 

-----------------------------------------------------------------------
DATE ______ _ 

GOVERNING BOARD 

0 APPOINTMENT RECOMMENDED (] APPOINTMENT NOT RECOMMENDED c:J APPOINTMENT DEFERRED 

COMMENTS: 
-------------------------------------------------------------------------

DATE 
,.. ______ _ 

16 



WRITTEN STATEMENT IN SUPPORT 
OF THE APPEAL OF JULIA K. TERZIS, M.D., 

FROM A RECOMMENDATION OF THE 
. MEDICAL EXECUTIVE COMMITTEE 

ON FEBRUARY 3, 1986 

BEFORE THE BOARD OF DIRECTORS, 
MEDICAL CENTER HOSPITALS 

ORAL ARGU!4ENT: MARCH 2 4 , 19 8 6 

Thomas J. Harlan, Jr., Esquire 
HARLAN, KNIGHT, DUDLEY & PINCUS 
1350 Sovran Center 
One Commercial Place 
Norfolk, VA 23510 
(804) 625-7605 

Dated: March 21, 1986 

17 



This ,proceeding purports to be an appeal of a 

"decision" by the Medical Executive Committee (MEC) of Norfolk 

General Hospital on November 20, 1985 followed by a hearing 

before an ad h2£ committee appointed by the MEC and a 

reaffirmation by the MEC of its November.20 "decision" by letter 

of Alvin Ciccone dated February 7, 1986. It is, in fact, the 

first and only appearance by Dr. Terzis and counsel before the 

only body empowered by the Bvlaws and Rules and Regulations of 

the l·iedical Staff of Medical Center Hospitals (revised as of 

July, 1984) to make a decision regarding this physician's staff 

privilege. 

Dr. Ciccone stated in correspondence that the Medical 

Executive Committee "has decided (1) to suspend privileges • 

and (2) to place you on probation," (letter of November 22, 

1985) and, following consideration of the results of an Ad Hoc 

Hearing Committee hearing that "it is the decision of the 

Medical Executive Committee that your Medical Staff privilege • 

• • be suspended ••• " (letter of February 7, 198~). However, ..... 
by the Bylaws ~hich govern this institution, the MEC is without 

power to make any such decision. 

Article IX, which prescribes the "Government of the 

Medical Staff," in (B) (1) delineates the powers and duties of 

the MEC. Significantly, while given· the power to "review all 

the information available regarding the performance and clinical 

competence" of Medical Staff (Bylaws, at 25), the ~1EG is not 

empowered to make any "decision" regarding privileges, but 

rather is limited to the power "to make recommendations to the 
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Board regarding .•.• changes in clinical privileges." (Id.) 

Thus, if we appear before you today on appeal, this 

"appeal" is of a recommendation only. No final decision, even 

absent appeal, has been made. Only this Board is empowered by 

the Bvlaws to make a decision. Contrary. to the procedure of the 

civil courts of law, therefore, in which the decision of a lower 
. 

body is final unless appealed, we appear here today before the 

only decision-making body. This Board' s charge cannot be to 

ratify, to "review," or to offer your imprimatur to a "decision" 

made elsewhere. This Board sits on a recommendation only --

presuming such recommendation has, in fact, been made. This 

Board must consider the soundness of that recommendation, the 

procedure by which it has been arrived at. This Board must 

determine whether in good conscience, with regard to the 

fundamental concepts of fairness as partially codified in its 

own Bylaws, it can possibly make that decision. 

That the MEC has arrogated to itself the power to 

"decide" the question of Dr. Terzis' privileges .. in flagrant ..... 
disregard of the mandate of Article IX (B) (k) is typical of the 

procedural irregularity and roughness which has characterized 

what has been over a year long ordeal for Julia Terzis. 

The procedural steps of your Bylaws, to which we pray 

careful attention will be paid for the first time as we appear 

before the Board, provide Dr. Terzis and her counsel an 

opportunity to address you by both written statement and oral 

argument before you deliberate to make the . only decision ever 

made in 'this case. This, of course, is our \t~ritten statement. 
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Our guidelines are few. We are to state "facts, conclusions and 

procedural matters with which" we disagree, and our reasons. 

(Bvlaws at 62). We may address "any matters raised at any step 

in the procedure." (Id.) Legal counsel may assist in 

preparation. 

Our statement to this Board is that the proceedings of 

Norfolk General Hospital to which Julia Terzis was subject did 

not comport with even the minimal due process guaranteed her by 

this Board's own Bvlaws. 

The JCAH l-1anual for Accreditation of Hoscitals ( 1985) 

demands procedural fairness. At page 76 (D) (2), The Manual 

provides that, if a hospital is to be accredited, it must 

provide "FAIR HEARING AND APPELLATE MECHANISl-15." It obviously 

follows that such mechanisms must be implemented. The Bylaws of 

~tedical Center Hospitals incorporate these mechanisms, the 

requirements ~which were serially ignored in the "trial" of 

Dr. Terzis. 

The Board's own Bylaws were violated by: ... ... ... 
(1) The overlapping of members on investigatory 

and adjudicative boards, which failed to insulate all subsequent 

proceedings from any bias of the initial proceedings. 

Dr. Terzis could not get the FAIR HEARING mandated by the JCAH. 

This was compounded by the presence of the .!!!!!.! counsel from 

hearing to hearing. !t was further compounded by the presence 

of "accusers" in the investigating and adjudicative bodies. 

(2) A FAIR HEARING WAS DENIED by the recurrence 

of vague and unscecified charges £edged without specific 
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reference to standards. It was further denied by forcing on 

Dr. Terzis a schedule for presenting her defense which made it 

impossible to present an adequate rebuttal. 

(3) A FAIR HEARING WAS DENIED by the refusal of 

the ~ ~ Hearing Committee to afford. Dr._ Terzis a point-by­

point, case-by-case defense of the vague charges levelled 

against her, and by its refusal to specifically state those 

charges. 

(4} A FAIR HEARING WAS DENIED by the procedure 

of resurrecting at meeting after meeting charges adequately 

addressed at prior proceedings to the satisfaction of those in 

the prior body. 

b (5) A FAIR HEARING WAS D.ENIED when charges 

inquired into ~e body were addressed to the satisfaction on 

that body, only to be resurrected by another, without any 

finality to the hearing of individual charges. 

PRIOR PROCEEDINGS 
_ .. 

The statement of prior proceeding, usually a 

convention to acquaint an appellate body with the broad picture 

of the steps by which a case has arrived at their door, is of 

greater and particular importance in our case. The prior 

proceedings, carefully sketched by reference to correspondence 

between the various parties, reports of deliberative bodies, and 

the transcripts which those bodies eventually consented to have 

made · reveal the procedural irregularities to which the 

investigation and prosecution of Dr. Terzis has been subject. 
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Prior to November of 1984, few documents establish any 

problems of the Medical Staff with the performance of Dr. Julia 

Terzis. Certainly, whatever few complaints might have existed 

were not brought to the attention of Dr. Terzis. A letter to 

Dr. Brickman, Chief of the Department. of Surgery, from Dr. 

Windle, alleging in a very general way that there are nvarious" 

22 

undocumented complaints, and his general observation that two 

" 'cases' " may be scheduled during which one patient cannot be 

actively operated upon bears the date of January 25, 1984. This 

letter contextually indicates that it is in response to a 

reauest from Dr. Brickman for correspondence "concerning the 

physician in question." In November 1984, Donna Hauser, 

Administrative Director of Surgery, sent a memo to various 

personnel, including Dr. Brickman, regarding "OR incidents 11 

allegedly involving Dr. Terzis and going back as long as two or 

three years. On November 7, 1984, Dr. Brickman requested 

admonition of Dr. Terzis in a letter to Dr. Tynes, then 

President of the Medical Staff, a letter in which he referred to 
·' 

"relatively minor problem" of OR incidents and five cases _:_ 

admirably specifically stated in which he alleged that 

surgery had proceeded for too long a time without significant 

surgical progress being made. On November 28, 1984, Dr. Terzis 

responded to Dr. McCraw, Chairman of the Department of Plastic 

Surgery, regarding-the OR incidents investigated in response to 

Ms. Hauser's memorandum. On December 28, 1984, Dr. McCraw, 

Chairman of the Department in which Dr. Terzis practiced, 

reported the results of a Departmental Review which recommended 
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that "monitoring by the OR staff 11 was sufficient to address 

alleged problems regarding Dr. Terzis 1 pattern of practice. 

Departmental review by the Department in which the physician 

practiced, was later admitted by Dr. Ciccone in a letter to Dr. 

Terzis dated June 7, 1985, to be the ••usual procedure," in which 

the physician 1 s department reviews cases and reports to the 

Departmental Authorities Committee. In an unsuccessful attempt 

to explain why he then was departing from "usual procedure," Dr. 

Ciccone in that letter stated that it was "because of your 

specialty'' that the ~1edical Executive Committee desired review 

by members of several departments. 

Departure from Ciccone • s and this institution 1 s 

admitted "usual procedure" began on January 10, 1985, when 

Dr. Brickman requested at a Department of Surgery meeting that a 

request be tabled for the investigation of Dr. Terzis. Acting 

for the Department of Surgery, he requested that the DAC 

investigate at its next meeting. On January 16, 1985, in a 

letter to Dr. Tynes, Dr. McCraw reported that he had · learned 
•' ·-

that the investigation by the Department of Plastic Surgery had 

been labeled a "white wash." On January 30, 1985, Dr. Brickman 

wrote to Dr. Tynes expressing the wishes of the Department of 

Surgery to .. have the question of Dr. Terzis • pattern of 

performance in five specific incidents reviewed by an unbiased 

group of members of the Medical Staff. On February 6, 1985, Dr. 

Tynes notified Dr. Terzis that these matters were to be 

considered at a DAC meeting on February 25, 1985. 

Apprised of onlv five specific cases, and obviously 
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prepared to discuss those cases, Dr. Terzis attended a DAC 

meeting held on February 25, 1985 to discuss the materials 

brought to their attention by the allegations of Ms. Hauser and 

Dr. Brickman. At that meeting, the Department of Orthopedics 

brought in ten new cases which had not been previously mentioned 

and the Department of Neurosurgery made generalized statements 

regarding "the experimental nature 11 of Dr. Terzis' procedures. 

On February 28, 1985, Dr. Ciccone informed Dr. Terzis by letter 

that the DAC was prepared to make certain recommendations to the 

Executive Committee meeting on March 4. These were to include: 

an admonishment that Dr. Terzis abide by the Bvlaws, 

particularly refraining from operative procedures which would 

result in greater than twenty minutes without surgical progress 

and a request for convention of an Ad Hoc Investigation 

Committee by the President of the Medical Staff. 

Prior to that meeting, Dr. Terzis by counsel had 

occasion to write to Dr. Tynes on March 1, 1985, invoking the 

Bvlaws (B) (1) & (2) and requesting that "specific ~ctivities or 
...... 

conduct" be made the grounds for corrective action. Counsel 

pointed out that the most fundamental and minimal motion of due 

process demanded notice of specific charges. He further pointed 

out that at the February 25 hearing of the DAC, Dr. Terzis had 

addressed those charges outlined to her by Dr. Brickman, at 

which time she was confronted by separate and distinct charges_ 

never brought to her attention before that date, and lodged by 

the Department of Orthopedics and Neurosurgery. Further, 

counsel pointed out that most of these verv matters had come uo 

- 7 -



before to the DAC, and that it had previously forwarded the 

matters to Plastic Surgery where the investigation was completed 

and resolved. On l4arch 20, Dr. Tynes wrote to Dr. Terzis 

informing her that she would be informed by April 8 of "specifi£ 

information" presented by the Departments of 

Neurosurgery and Orthopedics to give her ample time to prepare 

her response before the DAC meeting. He further committed 

himself to investigation only of those issues. 

On April 8, 1985, in a letter to Dr. Terzis, Dr. Tynes 

informed her that the DAC had completed its information 

gathering and that no further action was contemplat·ed. The 

admonishment of Dr. Terzis resolved upon in the Harch 4, 1985 

meeting of the MEC was to remain in effect. On May 13, 1985, 

however, in a peculiar letter to Dr. Terzis, Dr. Ciccone in 

effect "revoked" the April 8 letter of his predecessor, 

Dr. Tynes. Although counsel and Dr. Terzis had every reason to 

believe that the review of the pattern of practice of Dr. Terzis 

was at an end, Dr. Ciccon$ stated that there }:lad been 11 an ...... 

unfortunate regrettable oversight" in that the cases submitted 

by the Departments of Orthopedics and General Surgery "had not 

been included in Dr. Tynes' letter." Dr. Ciccone indicated that 

these cases would be presented to the DAC on ~1ay 28, 1985. 

Cases "thought to merit further review" would be forwarded to 

Dr. Terzis, who would be given an opportunity to appear before 

the DAC in June. 

On May 24, Dr. McCraw, Chairman of Dr. Terzis' 

department, wrote to Dr. Ciccone requesting at least that the 
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physicians bringing the charge meet "face to face" with the 

physician whose competence they were impugning. He further 

requested that the DAC take specific steps to assure that their 

proceedings incorporated the fundamentals of due proces~: 

precise charges and specific detail; a. hearing by an unbiased 

group (not those who brought charges); finality to the hearing 

-- as there obviously had not been in prior reviews; finally, an 

opportunity to present evidence by experts in her own 

discipline. It was Dr. McCraw's understanding that the DAC 

meeting of May 28 would result in soecific cases sent to Julia 

Terzis for review prior to her response. On June 7, 1985, 

Dr. Ciccone had occasion, however, to write an uncomfortable 

letter to Dr. Terzis in which he apologized for ''having to 

communicate • ~ again recent changes that have taken 

place concerning the review of your case." 

Dr. Ciccone's letter is fraught with awareness of the 

irregularities of the proceeding to date. Although his May 13 

letter had indicated that only those cases present~d for review 
...... 

by the Departments of Orthopedics and Neurosurgery would be 

considered at the DAC meeting, the DAC had undertaken a sweeping 

review of "all of your patients' medical records." Ironically, 

he stated that the MEC felt that a review of 11 0nly five to ten 11 

cases would be "unfair." Apparently, having to prepare for and 

to respond to a review of some 270 cases which would eventually 

result in 211 cases on which multiple charges were brought was 

to be somehow "more fair. •• His letter further revealed his 

discomfort when he admitted that the usual procedure would be 
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for a physician's department to be given the opportunity to 

review cases and report to the DAC -- a procedure which had 

already occurred in Dr. Terzis' case. Finally, he stated that 

the MEC had appointed an ad hoc committee to complete this 

review. Dr. Ciccone stated that he had -placed on the committee 

those individuals who were "quite vocal" regarding Dr. Terzis 

"in an effort to resolve these issues through this forum." How 

the selection of those who are "quite vocal 11 comports with the 

sense that a investigating committee should be impartial and 

unbiased is a mystery. 

The Ad Hoc Investigation Committee was comprised of 

Dr. Edmondson 1 Adamson, Merrell 1 Hoffman, Neff, Gwathmey, and 

Richmond. It ~ be noted by this Board that Drs. Hoffman and 

Neff were likewise to serve on the Departmental Authorities 

Committee to which the Ad !!2.£ Investigating Committee would 

report. Drs. Hoffman and Ne~f were also on the l-'IEC. 

In the interim, on May 7, 1985, Dr. Terzis was 

reappointed without qualification to the active ~taff of the , .. 
Department of Plastic Surgery of Norfolk General Hospital. 

Dr. Ciccone next wrote to Dr. Terzis on June 20, 1985 1 

to inform her that the Ad Hoc Committee was in the process of 

investigating 270 charts, which were taking "more man hours than 

anticipated." The report of this Committee would thus be 

delayed until September. on September 23, Dr. Ciccone reported 

to Dr. Terzis by letter that the Ad !!2.£ Investigating Committee 

had completed a three month review and presented its report on 

September 23. He further reported that the DAC was "considering 
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corrective action" at its meeting of October 7. Dr. Terzis was 

invited to attend and respond "with any information you consider 

relevant to the issues." tiith this letter Dr. Ciccone included 

the report of the Ad .!!££ Investigating Committee identifying 

sane 211 charts on which 223 separate Gharges had been based, 

ranging from allegedly "inadequate" history and physicals to 

extremely substantive charges questioning "appropriateness of 

surgery." How Dr. Terzis was to respond in two weeks with 

"information she considered relevant" to the enormous number of 

charts and to . the. vague and unclear charges based upon those 

charts defies the imagination. In addition, this letter. from 

Dr. Ciccone resurrected the spectre of the OR incident charges 

addressed by Dr. Brickman and the DAC previously and also 

included a letter from Dr. Penix stating his concern regarding 

"human experimentation" and implying that this might be an area 

of inquisition. 

On October 1, 1985, counsel for Dr. Terzis wrote to 

Dr. Ciccone protesting a two-week notice of the J?roposed DAC 
....... 

meeting and pointing out that the DAC, in effect,. had been 

investigating for nine months, with three months spent on 

medical records by a committee of five, resulting in the culling 

of 211 records for review. While the review of records by the 

Ad Hoc Committee had consumed "many man hours," it \o~as 

apparently assumed that in the case of Dr. Terzis, preparation 

of a defense would not take many woman hours. Counsel at this 

time again requested clarification. of the charges and specific 

procedural regulations violated identified on a case by case 
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basis. He requested statements of the policy_ regarding mask 

removal, presence of the primary physician in the OR, the length 

of time in which a patient might stay in the OR without surgery, 

the specific statement of operation consent pol~cy. This was 

the first of many requests by counsel for Dr. Terzis for a 

statement of the standards by which she was to be judged, all of 

which remain unanswered. On October 2, 1985, Dr. Ciccone wrote 

to Dr. Terzis denying her the presence of an attorney or other 

representative at the October 7 meeting of the DAC. It must be 

noted that this Board in its consideration of procedural 

fairness that review of the reports of the meetings of the DAC 

will reveal that counsel for the committee t-1AS PRESENT. The 

report of the DAC meeting of November 5, 1985, will indicate the 

presence o~ Mr. Greg Luce as "guest." 

At the request of counsel for Dr. Terzis, the DAC 

extended the time for its meeting until October 28 and, upon the 

unavailability of Dr. Terzis on the 28th, to November 5, 1985. 

On October 28, 1985, counsel for Dr. Terzis wrote ~o Dr. Roper, ..... 
Chairman of the DAC, requesting that although he understood that 

Dr. Terzis would not be allowed counsel at this meeting -- and 

because of that understanding -- a record be made by a court 

reporter, which Dr. Terzis would pay for. He further requested 

that the inquiry be specific. On October 31, 1985, Dr. McCraw 

further wrote to Dr. Roper, in a personal plea for fairness to 

be accorded to Dr. Terzis. He noted that the Department of 

Plastic Surgery had investigated in reply to charges against 

Dr. Terzis, and that these had been answered to the satisfaction 
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of the DAC until the ad hoc investigation. On behalf of 

Dr. Terzis, he requested for her an opportunity to answer all 

the charges with "evidentiary support of her residents and 

co-workers." He moved the DAC to make soeci!i£ charges, within 

appropriate time for Dr •. Terzis to answer. He pled that the DAC 

should result in a final settlement of all charges. He noted 

the peculiar procedural posture which left Dr. Terzis "presumed. 

guilty until proven innocent." Dr. l·1cCraw sent copies of his 

letter to each member of the DAC and to the Board of Directors. 

At the DAC meeting of November 5 , Dr. Terz is was 

addressed a number of questions on specific cases, approximately 

seven. Charges based on some 204 cases remained unaddressed. 

She was, however, denied by Dr. Roper the opportunity to have a 

court reporter present, although she had informed counsel that 

Dr. Roper had previously approved the presence of a court 

reporter. On November 8 , 1985, Dr. Ciccone reported to 

Dr. Terzis by letter that the DAC report and recommendation had 

been unanimous on November 5. Prominent among the ,,names on the ..... 
DAC are those of Dr. Nindle, who had provided written 

allegations upon which the investigation was founded~ Dr. Penix, 

who prior to this adjudication had accused Dr. Terzis of 

"experimental surgery"; Drs. Neff and Hoffman, who had served on 

the Ad ~ Investigating Committee. Transcription of those 

proceedings made available to counsel indicate that Dr. Hoffman 

undertook particular guidance of the DhC, in effect testifying 

as to his finding as a member of the investigating committee. 

In the course of deliberation, Dr. El Mahdi found Dr. Terzis' 
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records, in particular her office notes, the best he has ever 

seen and found that the Ad Hoc Conuni ttee had been "highly 

inaccurate." Throughout the course of their deliberations, 

Mr. Luce as counsel sat in advising the DAC. 

Dr. Ciccone advised Dr. Terzis that the 

recommendations of the DAC would go to the MEC for action on 

November 11, 1985. She was to make an appearance to defend 

herself in three days. He stated that all material sent on to 

the MEC, presumably the report of the Ad Hoc Investigating 

Committee, and the DAC report, would be sent to Dr. Terzis on 

the day of the meeting. Dr. Ciccone confessed that this was 

"short notice! 11 On November 11, 19 8 5, the date scheduled for 

the MEC meeting, counsel for Dr. Terzis replied that no report 

of the DAC had been received by Dr. Terzis or counsel. Counsel 

noted that the appellant had been subject to questioning on 211 

charts and was now summoned to a meeting of the MEC without any 

consultation with Dr. Terzis or her counsel regarding the 

availability. Counsel complained bitterly of the refusal of the . .. 

committees to date to attend to the requirements of due process. 

On November 12, counsel for Dr. Terzis again wrote to 

Dr. Ciccone indicating that he had received the report of the 

special meeting of the DAC held on November 5 approximately four 

hours before the MEC was scheduled to meet. In his letter, 

counsel noted that September 23, 1985 was the first notice to 

Dr. Terzis that 211 records would be revie~ed. She was expected 

to be prepared for a DAC meeting on October 7, which was 

continued to November 5. In the period of September 23 to 
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November 5, Dr. Terzis was required to obtain 211 charts from 

Norfolk General Hospital (if she was to copy, that t-las to be 

done at her expense) and teras to compare them t-lith her own office 

records. Dr. Terzis had been required to prepare a defense to 

vague assertions regarding 211 charts r~nginq from recordkeeoinq 

to substantive questions of the appropriateness of surgery 

without any indication as to what cases would be considered. 

Further, the official report of the November 5 meeting failed to 

summarize Dr. Terzis • answers to questions. The DAC in this 

report failed to identify any particular chart having been 

adequately responded to. Before the meeting of the ~~C, counsel 

requested that the charges be made specific, with a listing of 

the applicable bylaw or regulation or other rule identified with 

each case, that a court reporter be present, and that Dr. Terzis 

be afforded the presence ~f her attorney. 

On November 13, 1985, Dr. Ciccone wrote to Dr. Terzis 

granting an extension of time for the ~me meeting to November 19 

"and such other later dates as necessary. 11 A c9urt reporter ..... 
would be permitted to record Dr. Terzis responses to questions, 

but she was again to be denied counsel. Again, the record of 

the meeting of the Medical Executive Committee on November 20, 

1985 (a continuation of the November 19 hearing), will indicate 

the presence of Michael Manfredi, an attorney and colleague of 

Mr. Luce. Mr. Luce and his firm have therefore been serving as 

counsel to the DAC, which recommends action to the MEC, which 

supposedly deliberates in an atmosphere of independence, while 

counsel breaches all appearances of fairness by advising both 
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committees. During this whole period, Dr. Terzis has been 

denied the opportunitv to be represented actively by counsel 

before these committees. 

On November 20, the MEC continued its investigation of 

Dr. Terzis and jealously guarded what now become its tradition 

of preventing Dr. Terzis from ever confronting her accuser. The 

record of the Medical Executive Committee meeting on 

November 20, 1985, reveals that the Committee went on, in the 

absence of Dr. Terzis, the accused, to take testimony froc 

"three groups" of physicians, among them the Ad Hoc Committee 

which had done the original investigation (one member of which, 

Dr. Hoffman, was not only a member of the DAC, but was also a 

member of the MEC). Dr. Hoffman had thus managed to serve in 

finding probable cause on the investigating committee; to 

participate in ratifying his own observations on the DAC; and to 

reaffirm himself as a mernb~r of the MEC. The ~me likewise took 

evidence from Drs. Snyder, Brickman and Stark, 

"physicians involved in cases·11 with her. Finally, they 
........ 

interviewed Dr. Matchett, a physician involved in a case in 

which Dr. Terzis had testified the previous evening. 

This ex parte taking of evidence without the 

opportunity to refute or offer contrary evidence to a committee 

counseled by, in effect, the same legal adviser as the original 

investigating committee and staffed by one member who served on 

all committees which had sat in judgment on Dr. Terzis, violates 

every principle of fundamental due process and fairness. From 

the time of the first investigatory ad hoc committee appointed 
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by the ~~c, Dr. Terzis was faced with 211 charts for the basis 

of multiple charges. Dr. Terzis first received the report of 

this committee on September 23, 1985. Althoug~ the Ad Hoc --
Committee had worked with five and six members at various times 

reviewing all of the charts for app~oximately three months, 

Dr. Terzis was required to appear before the DAC within 

approximately five weeks from her notice of the charges. While 

counsel for the various committees were present (and often the 

same from committee to committee), Dr. Terzis had been denied 

counsE~l. At the DAC meeting of November 5, 1985, only a few 

perhaps seven -- of the 211 cases reviet-1ed and the subject of 

chargE!S were discussed with her. Dr. Terzis was simply denied 

the opportunity to answer the·. charges against her. The DAC 

subsequently dropped 36 of the charges made by the investigatory 

ad hoc: committee, sustained 150 of those charges, amended 18 and 

added 2 additional charges. 
:--

Thus, on November 11, Dr. Terzis was first informed of 

the 170 ·charges which remained to be addressed, or were to be 

addres;sed for. the first time, before the MEC. She was to appear 

within eight. days to prepare responses to these charges. 

Although the original investigative committee had approximately 

nine months to accumulate its charges, Dr. Terzis was required 

to send her residents and her secretary to gather those portions 

of the hospital charts for copying which they divined might be 

applicable to the nebulous charges lodged against Dr. Terzis. 

What chart or document does one gather to refute the charge, for 

example, that a surgical procedure was "inappropriate"? The 
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Norfolk General Hospital records were available to Dr. Terz is 

only on the premises of the hospital. Once these charts were 

obtained by her assistants, the same assistant was required to 

pull the relevant office charts of Dr. Terzis to refute charges. 

At the hearing on November 19, 1985, before the Medical 

Executive Committee, Dr. Terzis desperately needed the 

assistance of her secretary and her residents who had attempted 

to organize the hospital and office charts to allow her to 

responsibly reply to the Committee. Further, at least one of 

these assistants was a resident· fellow involved in treatment and 

familiar with Dr. Terzis' methods. Unconscionably, the 

Committee excluded her assistants from the hearing room and 

picked and chose from among 170 charges derived from 211 charts, 

without any capacity for Dr. Terzis to anticipate which chart or 

case would be the subject of discussion. Given the nebulous and· 

vague nature of the charges, this Board will appreciate how 

ludicrous is the direction for her to bring with her "those 

materials which she believes relevant to answer t;he charges." 
....... 

Which member of this Board charged with an "inappropriate 11 

business transaction or piece of legal advice or medical 

procedure much less thirty -- could isolate the document or 

documents to refute the charge? At the meeting, Dr. Terzis was 

forced to make heroic efforts in recollection, after which and 

out of her presence several witnesses were subjected to ~ oarte 

examination. 

The MEC discussed no more than six or seven cases on 

November 19. Dr. Terzis simply did not have the opportunity to 
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explain or otherwise defend the vast number of charges made 

against her, despite the admonition of Article IX of the Bvlaws 

that the reauest for any corrective action MUST be based upon 

"specific activities or conduct. " By laws, IX (A) ( 1) • Although 

counsel for the various committees have.argued, and the Bvlaws, 

on their face, suggest that the rules of procedure do not apply 

before the level of appellate review (Article X) implicit in the 

appellate review procedure is the standard by which lower bodies 

shall proceed. Article X, (E) , provides that the MEC is to 

present "FACTS supporting its adverse recommendation" and "the 

affected practitioner shall thereafter be responsible for 

supporting his challenge of the adverse recommendation or 

decision by an appropriate sho~ing that the charges or grounds 

involved lack any FACTUAL basis or that such basis or any action 

based thereon is either arbitrary, unreasonable or capricious." 
:--

It is absurd to believe that the obligation on a committee to 

resort to fact to support a charge is triggered only in 

appellate review. Appellate review is merely to review the 

FACTS. supposedly gathered at prior proceedings. Likewise, the 

affected practitioner is to be afforded the privilege to counter 

accusation with FACTS before the appellate review. The MEC 

discussed very few specific charges with Dr. Terzis. Dr. Terzis 

was not given the opportunity to explain the vast bulk of 

charges. The MEC dropped 69 charges, sustained 108, amended 28 

and added a total of 6 new charges, for a total of 142 charges. 

On December 26, 1985, Dr. Terzis was hand-delivered the MEC 

decision regarding these charges and subsequently noticed her 
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appeal pursuant to Article X. 

The MEC ·appointed a seven member special ad hoc 

committee, chaired by Dr. Cross, to give what her counsel hoped 

would be an impartial hearing on these charges. Between 

December 26 and January 27, the date scheduled for the hearing, 

some of Dr. Terzis' residents and members of her secretarial 

staff were on vacation which allowed her far less than thirty 

days to prepare for the ad hoc committee hearing. 

Dr. Terzis was required to reviet-1 the records from 

four and a half years of practice at Norfolk General Hospital. 

She was further being charged with violations of rules and 

bylaws regarding recordkeeping, for which she had already been 

' admonished, and to which she had conceded that her records, as 

contained in the Norfolk General Medical Records Department were 

not as complete as they might be, although she denied that her 
:--

office records did not adequately supplement these. During 

these four a half years, one particular rule and regulation, No. 

24, of the Medical Center Bylaws, Rules and Regulations had been 

obser~ed in a·.bi-weekly breach: 

The physician will be notified by mail that, 
if the record has not be~n completed within 
an additional fifteen (15) days· he will 
automatically lose all his admitting 
privileges. This notification made by the 
Medical Records Department of the hospital 
will be by registered letter, return receipt 
requested. In addition, a phone call will 
be placed to a physician's office by the 
Medical Records Department to ascertain that 
they are aware that the physician is being 
placed on final notice • • • 
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.•• The Quality Evaluation Committee shall 
be responsible for making the recommendation 
to the President of the Medical Staff that 
all privileges by automatically wrote 
pursuant to Article X, Section 10 of the 
Bylaws. 

Thus, although regulations clearly mandate that t.na Medical 

Records Library personnel and Quality Evaluation Committee are 

charged with monitoring records periodically and promptly 

bringing this to the notice of the affected physician, 

Dr. Terzis was simultaneously charged with four and a half years 

of violation of rules and regulations. 

Dr. Brickman (former Chief of Surgery and Chairman of 

the DAC in January 1985) testified before the NEC that no 

regulation in the hospital Bvlaws, Rules and Requlations 

required Dr. Terzis to wear her operating room mask above her 

nose. It was his testimony that those employing certain 

optical instruments in the ~nag~rnent of their patients employ 

the same procedure. Dr. Brickman also testified that no one 

disseminated "operating room procedures" to the surgeons until 

recently, when it was given to all new surgeons. The effect of 

Dr. Brickman's testimony was that the operative consent form was 

a "ticket to the operating room" and that operating room 

personnel were required to adhere to their own policy. This 

policy was not the policy of the Department of Plastic Surgery, 

but rather only that of the Department of General Surgery. It 

was the observation of others on this committee that Dr. Terzis' 

personal consent form was "excellent." 

Most of this ·should have been behind Dr. Terzis by 
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January 27, 1986. However, there remained to Dr. Terzis' great 

concern what might be called "substantive" charges. It is a 

position of counsel for Dr. Terzis, and Dr. Terzis' 

understanding herself, that the issues of recordkeeping had been 

previously addressed by, inter alia, the Department of Plastic 

Surgery and the DAC with an admonition issuing. The remaining 

substantive charges were to be addressed at the hearing of 

January 27. Counsel for Dr. Terzis attempted in consultation 

with Mr. Luce and in a pre-trial meeting to obtain some 

information regarding the rules by which the body would proceed. 

He suggested a procedure by which the Ad ~ Hearing Committee 

would address ''recordkeeping" charges as a group and the far 

more serious and substantive "appropriateness of surgery" 

charges as a second group to be approached on a case by case, 

charge by charge basis. This would allow for point bv point 
r- . 

specific refutation of the charges in accordance with the right 

accorded the physician in Article X to present "an appropriate 

showing of the charges or grounds involving lack of anv factual 

basis." Counsel was denied the request for this procedural 

ruling. 

The "hearing" of the ad hoc committee was comprised of 

Dr. Hoffman • s reading into the record the report of the l·lEC. 

Although recordkeeping questions had largely, and one would 

think finally, been addressed. at previous committees, records 

were the focus of the hearing. Counsel for Dr. Terzis attempted 

to have the Ad Hoc Hearing Committee focus on a case by case 

basis. Dr. Hoffman presented ad hoc case No. 40, No. 54, 

- 22 - 39 



No. 88, No. SO, medical record No. 136345310 and similarly 

reported what the MEC report had stated. How counsel for 

Dr. Terzis was to divine that the committee would hear these 

particular cases is a mystery. How counsel could schedule 

rebuttal witnesses to these specific cases is a mystery. Given 

the original 211 charts reviewed, how could counsel isolate 

those cases to which the Ad ~ Hearing Committee would choose 

to address themselves, or be directed by Dr. Hoffman, to prepare 

his witness to be present for the presentation of contrary 

facts? The mindset of this committee was more than eloquently 

revealed when counsel for Dr. Terzis objected to the method by 

which the committee was proceeding and the inability of any 

attorney to defend when the procedure would be trial by ambush. 

Counsel explained that the logical conclusion of the principle 

that the MEC would put on its case first would mean that it 
:--

would undertake a review of those cases supporting its charges, 

after which Dr. Terzis and counsel would put on their case. 

Such were the ground rules. However, who could anticipate that 

revie~ of 21! charts would be completed in approximately eight 

hours? Witnesses were prepared to refute various testimony. 

These included an assistant and a former resident who 

participated in certain of the cases and had information which 

would specifically refute, for example, the testimony of 

Dr. Snyder. He was not available to counsel for the defendant, 

because he could not be told when to appear. Dr. Levine, who 

had specific information regarding the angiogram contrary to 

that presented by Dr. Snyder, was in Canada and had been alerted 

40 - 23 -



to appear on the weekend. Dr. Lieberson, likewise a 

practitioner with Dr. Terzis, with specific information 

regarding these cases, was called away to attend to his wife who 

was seriously ill in Florida. When counsel for Dr. Terzis 

objected to the method of procedure, by which Dr. Hoffman merely 

restated the generalization of the MEC report and discussed some 

five specific cases, and protested that he was unable to 

effectively refute testimony when he had no knowledge which 

specific cases would be discussed, the mind set of the Ad ~ 

Hearing Committee became very clear: 

DR. KAPLAN: You must understand that when a 
committee appears and goes 
through several hundred charts 
and comes up with the 
overwhelming representation 
that they're incomplete, you 
are going to have to believe 
that ••• 

That'~ wha~ we believe. 

(Transcript of Ad ~ Committee, line 10, 
ff). 

And agai-n, when counsel for Dr. Terzis attempts to view each 

chart~ chart by chart, to finally give factual hearing which the 

Bylaws mandate, Dr. Kruger states that every chart has been 

examined by at least two physicians, and he does not understand 

why this committee should go over them again. (Transcript of ~ 

Hoc Committee, p.75). This Committee charged with giving a FAIR 

HEARING thus revealed that its decision was a foregone 

conclusion. 

tvhile the Conunittee contended that "Dr. Terzis has the 

burden to respond," (Transcript at 82), counsel was defeated in 
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his attempt to respond with a factual defense to the various and 

cumulative charges as they were transmuted from the Ad Hoc 

Investigating Committee appointed by the MEC through the DAC and 

MEC. The l1EC is charged at the ad hoc committee hearing· to 

offer "facts $Upportinq its adverse recommendation.. (X) (E) (7). 

The resident is charged with notifying the affected practitioner 

of "grounds upon which the adverse action is based, the specific 

or representative charts being questioned n This physician 

faced charges on several hundred charts and it was therefore 

reasonable to assume FACTUAL REVIEW AND REBUTTAL of each of 

those charts. This opportunity was denied to counsel. Nhen 

counsel for Dr. Terzis objected that the presentation by 

Dr. Hoffman on behalf of the MEC rested on all the cases noticed 

to Dr. Terzis, and that he should therefore have the opportunity 

to cross examine or present contrary evidence on each of those 
:--. . 

cases, he was denied that opportunity. Counsel for the ad hoc --
committee -- and formerly for the DAC and r.!EC -- was acutely 

aware of the problem. Mr. Luce refused to instruct the 

committee to· address only those ·cases which Dr. Hoffman had 

specifically addressed in his presentation unless it was willing 

to make its conclusion only on those. Thus, although only five 

speci.fic cases were addressed, and those cases were not made 

known in advance to counsel for Dr. Terzis, the ad hoc committee 

chose to address !!! of those MEC reports. The vast majority of 

these cases were therefore never the subject of specific 

adjudication before the DAC, before the f4EC, or before the ad 

hoc committee. You will understand how dumbfounded counsel for 
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Dr. Terzis was when instructed to pick the ones that he 

considered "unfounded" and then put them on. (Transcript of Ad 

Hoc Committee Hearing, p. 94). In other words, because 

Dr. Terzis faced charges numbering 142 involving 127 charts on 

118 patients, it was her obligation and.her counsel's to somehow 

determine what evidence would refute certain nebulous charges, 

and to proceed on a case by case basis to show each of these to. 

be "unfounded. " Counsel attempted to perform this herculaen 

task. He was informed in the course of the third day of 

hearing, January 29, 1986, that although the ad hoc committee 

had listened to partial evidence in only about five or six 

cases, the ·conunittee chaired by Dr. Cross had determined to 

entertain no further evidence. 

Counsel for Dr. Terzis that day informed Mr. Luce by 

letter that Dr. Terzis stood ready to appear before the 
~ 

committee and discuss every single charge brought by the MEC. 

Dr. Terzis wished to bring Dr. Levine from Canada to refute any 

charges regarding the primary care of patients and 

Dr. Lieberson; who had done the nerve conduction study and other 

studies relevant to the appropriateness of treatment. 

Dr. Terzis was not accorded a "hearing", but a 

recitation of the 142 charges which survived the MEC. Although 

this was an administrative proceeding, with relaxed rules of 

evidence and procedure, relaxation lapsed into rigor mortis. 

_The committee abrogated its duty to HEAR EVIDENCE in support of 

[the ~1EC' s] adverse recomrnenda tion or decision. " (X) (E) (7). 

The Ad !:!2£. Hearing Committee did not take evidence in more than 
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Dr. Hoffman's random selection of several cases to be presented 

to the Committee. While coun$el and Dr. Terzis reasonably 

expected to refute 142 charges 1 they ended up in a judicial 

shooting gallery in which they were expected to refute Case 1 1 

Case 14 ••• Case X, willy-nilly as it.pleased the prosecutor. 

Even their attempt and offer to undertake a case by case review 

was denied. Dr. Terzis contends that the procedural charade 

outlined above has denied her fundamental due process as 

afforded her by the Bylaws which govern this institution 1 and 

which you are charged with enforcing. It violates rights 

afforded by the common law notions of fundamental fair play. It 

requires that this Board reverse the "finding" of the MEC as so 

tainted by the roughshod denial of due process as not to merit 

this Board's serious consideration. We ask this Board to deny 

the recommendation of the MEC for the sanctions proposed for 

imposition upon Dr. Terzis. ~While we realize that this document 

has been time consuming in its presentation of the procedural 

background, we feel this background is necessary to bring to the 

atten~ion of this Board the sense of what Dr. Terzis has borne. 

Further, our argument regarding the denial of due process to 

Dr. Terzis is founded upon his procedural picture. We 

appreciate your careful attention to this point and ask you now 

to. consider the framework of relevant law which gives rise to 

our objections to the proceedings below which have denied 

Dr. Terzis her fundamental due process right. 
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ARGUMENT 

Hospitals do not operate in a legal vacuum, and, 

public or private, are not free to exclude a practitioner from 

practice by whim or caprice. An a:·1nota tion at 3 7 ALR. 3d 6 3 7, 

collects approximately fifty cases which indicate that courts 

have undertaken review of the action of private hospital 

committees and boards in depriving a physician of what is 

generally acknowledged to be a compelling personal right -- the 

right to earn a living. It is no secret that the decision made 

here today, and the recommendations afforded to you from below, 

will have a profound affect on Dr. Terzis. This Board is 

invited to look at its own application for privileges bound into 

the Bylaws. Where can a physician apply where he or she will 

not be asked whether he has ever been refused membership on a 

staff, whether his clinical~rivileges have ever been limited, 

whether his privileges have been suspended, whether he has ever 

been subject to disciplinary action? 

Whether it is derived from the Fifth and Fourteenth 

Amendment guarantees of due process, from a common law concept 

of "fair play," or from a Court's awareness that the Bvlaws of a 

private institute a binding contract bet\"leen the institution and 

its physician in that the due process guarantees embodied 

therein represent a contractual guarantee to the physician, the 

courts have found numerous grounds on which to rev.iew the 

actions of hospital governing bodies which deprive a physician 

of privileges. The question as to whether these privileges are 
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constitutionally derived through the Fifth Amendment in its 

application to the states in the Fourteenth and its application 

to this institution is a legal question. If it need be 

addressed, it will be addressed to a court of law. tvhat is 

clear, to Dr. Terzis' counsel and . to counsel for this 

institution and its many committees, ~~. Luce, is that the due 

process guarantees provided by the Bvlaws of this institution 

will be upheld by a court of law. That is, a court will hold 

this institution contractually obliged to provide Dr. Terzis the 

guarantees which the Bylaws enumerate. McElhinnv v. ~~illiam 

Booth l~ernorial Hospital, 544 S.W.2d 216 (Ky.}; Christhill v. 

Annapolis Emergency Hosoital Association, 496 F.2d 170 (4th 

' Cir.)~ Pole v. Charlotte Memorial Hospital, Inc., 374 F. Supp. 

1302 (D.C. N.C.)~ Klinge v. Lutheran Charities Association, 523 

F.2d 56 (8th Cir. Mo.). 

The PROCEDURAL and~SUBSTANTIVE LAW which governs this 

case is, at a minimum, that stated in your Bvlaws. This law has 

been violated in the proceedings against Dr. Terzis. 

I. 

A FAIR HEARING WAS DENIED OR. TERZIS 
BY THE INCESTUOUS INTERRELATIONS OF THE 

COI,1MITTEES \'lHICH JUDGED HER. 

One of the standards of your Bylaws and mandated by 

JCAH is fairness in a hearing. This right was requested 

independently by Dr. McCraw in his letter to Dr. Tynes asking 

for a unbiased hearing. It is recognized in the articles of the 

Bvlaws which provide for fair notice to the physician of the 
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charges against him. It is further recognized in Article 

IX(A) (5) which provides that when a request for corrective 

action was initiated by a member of . the DAC or the MEC, then 

that member should not participate in the committee•s decision. 

This is a fundamental recognition of the fact that the 

accusatory and investigatory roles are kept separate to 

guarantee actual and substantive fairness. Again, in Article 

X (D) , the Bylaws provide that the hearing committee in the 

initial appellate review may have no member who had "actively 

participated in consideration of the adverse recommendation." 

There is implicit in these rules the principle that for a fair 

hearing, the body conducting the hearing should not be tainted 
\ 

by the proceedings which went before it. 

The most superficial review of the composition of the 

various committees which have sat to investigate, prosecute, and 

try Dr.·Terzis reveals the most glaring breach of this promise 

that hearings shall be fairly conducted by unbiased parties. 

Among those initiating the investigation of Dr. Terzis 

recommended to the DAC by Dr. Brickman are Drs. Windle and 

Penix, two physicians who had occasion to write regarding 

complaints against Dr. Terzis. Undertaking the "investigatory" 

phase of the DAC proceeding are, inter alia, Drs. Hoffman and 

Neff, who will eventually sit on the DAC and judge the report of 

their own committee. Before the MEC, Dr. Terzis appears before 

Drs. Roper, Lilly, Hoffman, Eng, Waldrop, Solhaug, Crockford, 

liindle and Bodner who had sat on the DAC. Of the fifteen 

members of the l4EC, Dr. Terzis had been heard previously by 
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nine, whose ''recommendation" to the MEC one would reasonably 

expect them to ratify. Finally, Dr. Hoffman served as member of 

the investigating committee, as member of the DAC, and as member 

of the MEC. In addition, counsel for the DAC and the l-1EC in 

that adjudicative function are Mr. Luce and his associate, 

Mr. Manfredi, one or the other of whom will have participated in 

all proceedings to which Dr. Terzis is subjected. 

Counsel for Dr. Terzis repeatedly requested the 

appointment of unbiased committees, which had not previous 1 v 

heard charaes against the affected practitioner and explicitly 

pointed out to counsel for the Medical Center Hospitals the 

incestuous nature of the relationship between these bodies. The 

relationship of one body to the other is in this case so glaring 

that one would expect it to be sui generis. In fact, at !east 

one court has heard in the past on a case with such significant 

similarity to Dr. Terzis' experience before the committees of 

this hospital that we believe this case must be brought to your 

attention in discussion and have further appended a copy to this 

statement. 

In Applebaum v. Board of Directors of Barton Memorial 

Hospital, 163 Cal.Rptr. 831 (1980), the Court appears to have 

decided the case now before this Board. Appleb~um, a 

Board-certified family practitioner, had obstetrical privileges 

at the defendant hospital. He was the subject of complaints 

about his delivery techniques made by a head nurse and night 

supervisor to a Dr. Furman, one of the obstetrical practitioners 

with privileges at the hospital. Furman requested an 
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investigation by the hospital's chief of staff. The executive 

committee of the hospital met, with Furman present, although 

abstaining, and determined to order the formation of an ad hoc 

committee comprised of the members of the obstetrics department 

to investigate. Dr. Furman who declined to serve as chair, 

discussed eight patient records before the ad hoc committee. 

Although the Dr. Applebaum had objected to the charges in 

Furman's letter as vague, he claimed that the presence of 

Dr. Furman's committee destroyed its impartiality. The case 

makes clear that Dr. Furman conducted most of the questioning at 

the ad hoc committee meeting. In an interesting analogy to the 

case before you, the question appeared to be the plaintiff's 
\ 

following of detailed obstetrical guidelines, which he agreed to 

follow rigorously for a trial period. The ad hoc commit tee , 

however, by a majority vote recommended suspension of 

privileges. 

The executive committee considered the ad hoc 

committee report. Five of the members of the ad hoc committee 

attended the· executive committee meeting. The executive 

committee interviewed Dr. Applebaum and recommended a limitation 

of privileges requiring him to perform all deliveries with 

another member of the obstetric staff. However, when the 

administrator of the hospital informed him of the executive 

committee • s recommendation he included the "findings" that the 

plaintiff had failed to obtain consultation in 37 cases and 

demonstrated "incompetent techniques" in delivery. 

Dr. Applebaum requested review of the committee 
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decision by a medical staff appeal committee. The appeal 

committee was comprised of three physicians who had not 

previously been involved. It heard testimony from the 

administrator, Dr. Applebaum, Dr. Furman, and two general 

practi tione~ members of the obstetric : staff. At the appeal 

conunittee meeting, "counsel indicated the question of 

overlapping membership had . been raised by the plaintiff in an 

unsuccessful attempt to obtain a writ of mandate from the 

superior court the day before the second appeal committee 

meeting." 163 Cal.Rptr. at 834. He further apprised the 

committee of his "concern that the members on .the appeal 

committee may have been influenced by discussions about the 

plaintiff at the meeting of the executive committee." Although 

Dr. Applebaum had attempted to obtain a tape recording of the 

meeting, he was not able to do so. Id. Dr. Applebaur.t 

eventually became Plaintiff Applebaum, contending that the 

hospital proceedings violated due process because the ad hoc 

committee and the appeal committee were prejudiced. The ~ hoc 

committee was prejudiced bv the presence of a comolainins 

physician, and ~he appeal committee prejudiced by remarks made 

at the executive committee meeting in the presence of two of the 

three appeal committee members. A lower court decided that 

independent review of the record revealed "professional 

differences, .. that very broad guidelines regarding the 

requirement of consultations made actual determination 

difficult, that due process was initially violated by the 

present of a cornolaining physician on the ad hoc committee and 
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further due process violation occurred when the apnea! committee 

member heard disparaging comment about Dr. Appelbaum. In 

effect, it found violations of due process and the insufficient 

evidence to support the hospital's act. 

In an instructive analysis for this Board, upon the 

hospital's unsuccessful appeal, the Court considered whether the 

presence of an accuser in the adjudicatory process 

' "impermissibly tainted" the proceeding. Recognizing that it was 

dealing with a private institution which was governed not by 

constitutional due process but by "fair procedure," the Court 

stated that "biased decision-makers are constitutionallY 

impermissible and even the probability of unfairness is to be 

avoided." 163 Cal.Rptr. at 836, citing Withrow v. Larkin 

(1975), 421 u.s. 35 (47). The Court went to find this likewise 

administratively impermissible as well: 

Due process questions are raised when the 
administrative agency's initial view of the 
facts based on evidence derived from 
non-adversar1al processes as a pract1cal or 
legal matter forecloses fair and effective 
consideration of the merits at an adversary 
hearing leading to the ultimate decision. 
(Withrow v. Larkin, supra, at p.58) 
(emphasJ.s added) •. 

..... 

The Court noted that the plaintiff contended that the ad hoc 

committee proceeding constituted an impermissible combination of 

investigatory, prosecutorial and adjudicatorv functions in one 

body. 

The Court analyzed the procedure to which the doctor 

had been subjected: 
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• • . It was done by a group which included 
the instigator of the charges, had 
overlappinq membership in the body 
(executive committee) whicq reviewed both 
the initial and final decisions and to which 
the majority of the former adjudicators 
later belonged. The question before us is 
whether this situation, completely aoart 
from any question of actual bias on the part 
of anv the physicians involved and from the 
merits of the charges, presents a violation 
of fair procedure rights • . • We hold that 
it does. 

As a practical matter and without in any way 
impugning their good faith, the general 
practitioner and pediatric specialist 
members of the ad hoc committee were in an 
extremely difficulfPosition. The charges 
were brought by one of the two specialists 
on whom they were accustomed, and, indeed, 
required to rely for obstetrical expertise 
and with whom they were in frequent and 
intimate professional contact • • • To 
presume impartiality the ad hoc committee in 
such circumstances goes beyond what could 
reasonably be expected of human beings in 
this professional setting. In this 
situation a realistic appraisal of 
psychological tendencies and human weakness 
compels the conclusion that the risk of 
prejudgment or bias was too high to maintain 
the guarantee of fair procedure • • • 

We recognize that the ad hoc committe~'s 
function under the hospital Bylaws was 
nominally investigatory, not adjudicative. 
Nevertheless, the chances of a contradictory 
conclusion by another body with~n the 
hospital were virtually nil. The Bylaws 
mandated review of the ad hoc committee • s 
decision by the executive COmmittee, and 
apparently a twelve member body upon which 
five members of the ad hoc committee sat. 
Havinq made an adverse deCision, the five 
could hardly be expected not support it 
before the executive committee. The appeal 
committee, later also connected to the 
executive committee, was composed of doctors 
from other departments within the hospital. 
Although the appeal committee did hear 
testimony from the obstetrical specialists 
in plaintiff's defense, half of the 
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hospital's obstetrics department and another 
specialist testified adversely. To some 
extent, the same psychological factors which 
impugn the impartiality of the ad hoc 
committee were at work on the appeal 
committee members. (Emphasis added). 

Finally, paraph~asing Justice Taft in a Supreme Court 

decision, the Apolebaum Court stated: 

to 

Every procedure which would offer a possible 
temptation to the average man as a judge 
which might lead him not to hold the balance 
nice, clear and true between the accused and 
accuser, denies the former due process of 
law. The procedure at issue here, aiven the 
circumstances in wh~ch it was accomolished, 
violated this standard of fairness. The 
fatal flaw 1n the proceedings before us was 
the law of imoartialitv in the fact findinq 
process. 

This case has been offered at length to this committee 

illustrate that the 11 irnpermissible combination of 

investigatory, prosecutional and adjudicatory function.. is 

onerous to the most fundamental notion of fair play. The 

presence of Drs. Hoffman and Neff on the investigative committee 

of the DAC -- an investigative body -- and later service on the 

DAC an adjudicative body impermissibly tainted these 

proceedings, and denied Dr. Terzis . a fair adjudication. The 

presence of "accusers 11 Drs. Windle and Penix on DAC as 

fact-finding body further tainted the apparent and actual 

impartiality to which Julia Terzis should have been afforded. 

The presence of Dr. Hoffman as investigator on the DAC, as 

prosecutor before the DAC, as fact finder on the DAC, as 

prosecutor ~ fact finder on the HEC, is a further incestuous 

convolution which compromised the "balance, nice, clear and true 
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between the accused and the accuser, which \vould guarantee 

Dr. Terzis due process of law." 

This intertwining of member.ship -- the "overlapping 

membership" in the terms of the Applebaum case -- continued when 

Drs. Roper,. Lilly, Hoffman, Eng, Waldrop, Solhaug, Crockford, 

Windle and Bodner sat on the MEC considering the recommendation 

of the DAC. Here, a fact-findinq body, the Medical Executive 

Committee, was tainted by the presence of nine members of the 

DAC (a MAJORITY of both those present and the total membershiP). 

In particular, the presence of Dr. Windle, whose initial 

accusation among others ied to the original formation of the Ad 

Hoc Investigating Committee, and Dr. Hoffman, who had served on 

all committees is a compromise of the JHAC principle of FAIR 

HEARING. Echoing the Court in Applebaum, Dr. Terzis can only 

ask: Having made an adverse decision, could the nine members of 

the DAC be expected not to support it before the Medical 

Executive Committee? 

The breach of due process and the failu~~ to isolate ..... 
the administrative agency's initial view of the facts from fair 

and effective consideration of the merits at an adversary 

hearing is further compounded by the presence of counsel for the 

hospital at the deliberative meetings of the DAC and the MEC. 

In the former, Mr. Luce advised and in the 1~ his alter ego, 

Mr. Manfredi, advised. The nature of the advice, if we are to 

judge from the transcript of the DAC meeting privately prepared 

·for one of its members and from the participation of Mr. Luce in 

the proceeding of the Ad Hoc Hearing Committee, was to advise on 
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the nature absolute minimum of due process to be afforded 

Dr. Terzis, and the steps each committee was required to take to 

pass judicial muster. Its counsel has done this hospital a 

terrible disservice in attending to the superficial charade of a 

fair hearing and its abysmal ignorance of the reality of 

impartiality as mandated by standards of fair play and due 

process which they participated in compromising. 

!I. 

A FAIR HEARING WAS DENIED DR. TERZIS 
BY THE FAILURE TO STATE SPECIFIC FACTUAL 

CHARGES AGAINST HER AND TO AFFORD 
HER AN OPPORTUNITY TO DEFEND AGAINST 

THOSE CHARGES ON A CASE-BY-CASE BASIS. 

The concept of fundamental fairness and fair play 

embodied in the concept of due process is also reflected in the 

primary principle of Anglo-American jurisprudence that the 

accused is afforded notice of the specific charges against him 

and an adequate opportunity to defend against those charges. 

The Court in Poe v. Charlotte Memorial Hospital, fnc. 1 314 F • ..... 
Supp. 1302 (1974), noted that as early as the trial of the 

apostle Paul, due process, which was not an American advention, 

was recognized as the essential of a fair hearing. In the New 

Testament, Acts of the Apostles, Chapter 25, Verse 16 1 the Roman 

governor refused to proceed against Paul without a hearing 1 

reporting to King Agrippa that "It was not the custom of the 

Romans to give up anyone before the accused met the accusers 

face to face and had opportunity to make his defense concerning 

the charge laid against him." 
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This principle of fairness is reflected in this 

Board's own Bylaws. The request for a corrective action, 

according to Article IX(A) (1), must be made with reference "to 

SPECIFIC activities or conduct which constitute the grounds." 

Article X(B) (e) requires the notice of hearing before an ad hoc 

committee of the Medical Staff from the President to notice the 

"grounds upon which the adverse action is based, specific or 

representative charts, and any other reasons or subject matter 

that were considered." In (E) {5) of the same Article, the 

Chairman of the ~ hoc committee is charged to present to both 

sides "a reasonable ooportunitv to present relevant oral and 

documentarv EVIDENCE." (E) (7) directs MEC to appoint a member 

2!. attorney to "present FACTS supporting its recommendation." 

In the same subsection, the affected physician is permitted to 

"support [his] challenge by showing the lack of FACTUAL basis or 

that the action is arbitrary, capricious and/or unreasonable." 

The procedural safeguard of presenting the accused 

with specific and factual charges to which he may respond with 
•' ...... 

specific evidence was routinely ignored by the various bodies 

which have so far sat to determine Dr. Terzis • guilt of the 

broad array of nebulous charges filed against her. 

Dr. Terzis was first informed of the result of the 

investigation of the ad 1!2£ committee on September 23, 1985, 

based upon its review of 217 charts over three months by a five 

and six man committee. She was invited to attend to respond 

with "any information she considered relevant" to the charges 

based upon 211 of those charts. Implicit in the vague 
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formulation of the Bylaws regarding specificity of charges is 

the principle that any charge must be specific enouqh to enable 

a medical staff member to defend himself. Likewise, the rules 

clearly indicate that the staff member has the opportunity to 

present to any committee facts concerning a chart. The original 

scheduling of the "interview•• with Dr. Terzis on October 7, less 

than two weeks from the date she received all of the charges was 

patently absurd when one considered that it required the ad hoc 

committee three months to formulate those charges. The medical 

records librarian did not let the charts out of the Medical 

Records Library at Norfolk General Hospital. In a period of two 

weeks, Dr. Terzis was expected to go to the library and find all 

the pertinent pages in which she was supposed to find evidence 

or facts to rebut the charges which were no more than nebulous 

allegations formulated by the ad hoc committee. She required 

the assistance of a secretary and a fellow to do this. Then, 

she was required to correlate all of her personal office charts 

with the documents gathered from the Norfolk Gene:;ral Hospital 

charts. This was in response to allegations that certain 

performances were "inadequate" or "inappropriate" without any 

objective standard as to what constitutes adequacy or 

appropriateness. It is true that Dr. Terzis was afforded 

continuance of 29 days upon request of counsel. However, in 

effect, Dr. Terzis was asked in 29 days to prepare to try 211 

malpractice cases with the apparent concern of the committee 

ranging from "adequacy .. of recordkeeping to "appropriateness" of 

surgical procedures -- in other words, to confront questions of 
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both form and substance, without an inkling of what the hearing 

before the DAC would focus upon. 

At the Ad Hoc Investigative committee meeting, 

Dr. Terzis requested and was initially promised by Dr. Roper 

that a transcript of the hearing would be prepared; she was 

specifically denied the assistance of counsel and assistants who 

would appear in ~he room with her to correlate charts, although 

she had been forced to rely on these assistants throughout her 

preparation of the case. In this "interview" Dr. Terzis 

forthrightly fielded questions from the members of the DAC on 

cases as they·were randomlv thrown at her, valiantly attempting 

to reconstruct and recall the details of 211 cases without the 

assistance of those who helped her in preparing for the hearing. 

The . DAC, in fact, provided to Dr. Terzis an opportunity to 

address only a few of the cases upon which their charges were 

based, but that committee allowed to survive charges based upon 

far more than the cases the physician had been allowed to 

address. As a result of its deliberations, the DAC dropped 36 
·' .... 

of the ad hoc committee's charges, sustained 150, amended 18 

others, and added 2 extra charges not heretofore presented to 

Dr. Terzis. The results of these deliberations were delivered 

to her on November 11, 1985 and she was to be heard before the 

~me on November 19, 1985. 

Dr. Terzis was now required to go through 170 charges, 

obtain additional documents from the medical charts, go back to 

her own records, and mount a defense to these charges, with the 

probability that she would be expected to be responsive to cases 
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thrown at her by random by the Medical Executive Committee. 

Appearing before the Medical Executive Committee, she was denied 

the assistance of· Dr .. Maragh, who had done the basiq ground work 

in collating the Norfolk General Hospital charts with her own 

personal charts, which would address th~ question of substantive 

"appropriateness" of surgery. Dr. Terzis conceded that the 

history· and physical in the hospital charts might be less 

extensive than desirable, but staunchly maintained that her 

personal charts were complete and accurate, an evaluation which 

shared by Dr. El Mahdi. The Medical Executive Committee focused 

its attention on general matters of recordkeeping, conceded as 

stated above by Dr. Terzis, OR "incidents" thought long ago put 

to bed by the proceeding before Dr. McCraw the the Plastic 

Surgery Department and its recommendation to the DAC. Other 

matters concerned the question of consent, in which Dr. Terzis 

provided consents for certai~cas~s in which they been "missing" 

in the charts of specific cases. No discussion began until page 

93 of a 151 page transcript of the 32 charts regarding 

"appropriateness" of surgery on Table IV of the DAC report. At 

the request of. Dr. Baker (p.93, transcript of MEC meeting), the 

members of the committee were invited to "select ~ cases, 

instead of her going through all 32 of them." Substantively, 

Dr. Terzis had an opportunity to discuss chart No. 149, 88, 54, 

an additional chart identified as medical record 136345310 and 

No. 85. Forced to rely upon her own wits, and deprived of her 

assistant who had assisted in preparation of her response to the 

charges forwarded to the MEC, Dr. Terzis was forced to sort 
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through four and a half years of sophisticated medical 

treatment, comprised of largely 12 hour days, and to reconstruct 

events on particular cases at the whim of the HEC. Unbeknownst 

to Dr. Terzis, the MEC continued this meeting on November 20, 

after its "interview" with her, and interviewed phvsicians in an 

ex parte setting, where they were not subject to cross 

examination or contrary testimony which would address particular 

cases chosen by that committee. 

The Medical Executive Committee dropped 69 charges, 

sustained 108, amended 28 and added 6 new charges for a total of 

142 charges. This Board will observe that to this point, 

Dr. Terzis has been unrepresented by counsel before any 

deliberative body although the bodies are represented. She has 

been presented with an array of nebulous charges ranging from OR 

rule infractions and recordkeeping ·matters -- largely conceded 

and resolved -- to charges of a substantive nature impugning her 

judgment as a physician, but nebulously phrased in terms of 

"appropriateness" of surgery or consult, without the slightest 
·' 

indication of what the committee considered as an objective 

standard of "appropriateness." 

Dr. Terzis was not given the results of the MEC 

hearing until December 23, 1985. She noticed an appeal from 

this decision to the ad hoc committee scheduled for Monday, 

January 27, at the request of her counsel who sought more time 

for preparation. This is the first time that she was allowed to 

have counsel before any body, although each body before which 

she appeared was represented by counsel each step of the way. 
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Despite the fact that Dr. Terzis' counsel requested 

that charges be broken down into alleged insufficient 

documentation of the chart and substantive allegations 

concerning patient care, and reouested that the substantive 

allegations be discussed case by case, this fundamental right of 

fair procedure to address FACTUALLY the charges presented by the 

MEC was denied. The decision of the MEC at the advice of its 

counsel was that the MEC would put on "all of its chargesn and 

Dr. Terzis and counsel would put on its defense at the 

conclusion of this presentation. Dr. Hoffman, detective for the 

Ad Hoc Investigating Committee, Judge for the DAC and MEC, 

served as prosecutor for the Ad Hoc Hearing Committee. 

Dr. Hoffman read into the record verbatim the charges of the 

Medical Executive Committee with reference to chart No. 40, 

although it was in litigation and heard over the objection of 

counsel for Dr. Terzis, chart No. SO, medical record No. 

136345310. Anti~ipating the opportunity afforded to him by the 

Bylaws of this institution, counsel for the physician reasonably ..... 
assumed that he would hear 142 separate charges specificallY 

addressed, to which he would have the opportunitv to cross 

examine and make specific response. Quite reasonably, it was 

assumed that this would take longer than six and a half hours on 

one evening of testimony. Essential witnesses on behalf of 

Dr. Terzis were located in Canada and in Florida, and were not 

available on January 28 to speak on behalf of Dr. Terzis. 

Reasonably relying upon the Bvlaws, counsel assumed 

that the MEC would put on the FACTUAL EVIDENCE which would 
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support its adverse decision [Article X(E) (7)]. Relying on the 

same section, he reasonably believed that he would be provided 

an opportunity to put on like FACTUAL EVIDENCE contrary to that 

adverse decision. Counsel attempted to proceed through the 

charges of the MEC on a case by case basis but was rebuked by 

the ~ h££ committee and was told by the chair that a review of 

each chart was "unreasonable. " (p. 73 of -Transcript of Ad Hoc 

Committee). 

It was clear that not only those cases discussed by 

Dr. Hoffman for which an opportunity to present specific 

contradictory . testimony might have been afforded or for which 

the opportunity for cross examination might have been present 

was before this committee. It was clearly stated that it was of 

no consequence whether Dr. Hoffman had or had not discussed a 

case, the charge remained against Dr. Terzis for the 

consideration of the ad hoc committee. (p.72) 

The attitude of the physicians comprising the ad h££ 

committee was clearly revealed in Dr. Kruger's statement that 
·' 

because every chart had been examined by at least t\'170 

physicians, there was no need to go over them again. (p.74) 

Dr. Terzis was simply not afforded the right to put on evidence 

afforded by Article X(E) (7). She was denied the right to 

support her position by showing a lack of factual basis, to 

which her counsel regularly and repeatedly objected. (p.75) 

Counsel made it clear that this was a question of 

fundamental due process. (p.78) Dr. Kaplan likewise confessed 

for the Ad ~ Hearing Committee that their deliberations were a 
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foregone conclusion when he stated that Mr. Harlan "must 

understand that when a committee appears and goes through 

several hundred charts and comes up with (an] overwhelming 

representation" the _later review board would have to believe 

that. \p.78, L.lO and following)~ Mr. Luce refused to instruct 

the committee to address only those cases Dr. Hoffman addressed 

unless it would make its conclusion only on those. (p. 94) The 

burden thus ended up on counsel for Dr. Terzis to pick those 

cases which Dr. Terzis felt "unfounded" and put them on. Id. 

Dr. Terzis, of course, regarded a_ll of the substantive cases 

questioned by the nebulous assertion of "inappropriateness 11 or 

11 inadequacy" as "unfounded," and was denied an opportunity to 

put on evidence in a logical and meaningful manner to rebut the 

report of the MEC presented to the Ad ~ Hearing Committee for 

its imprimatur. 

Dr. Terzis was DENIED HER RIGHT to establish that the 

142 charges surviving the DAC and MEC were without FACTUAL BASIS 

afforded her by the Bylaws in Article X (B) (7). The ... record . ... 
before this Board is replete with the objections of counsel for 

Dr. Terzis before, during and after the hearing of the MEC 

regarding the inability of Dr. Terzis to mount a defense to 

literally hundreds of vague charges based upon four and a half 

years of practice. In cutting off a case by case review, the ad 

hcc committee totally abrogated its responsibility to provide 

the only potentially fair hearing Dr. Terzis had been entitled 

to in Norfolk General Hospital. 
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were consent forms not promulgated by her department, but by the 

Department of Surgery. It is likewise important to note that 

Dr. Terzis' testimony and the testimony of Dr. Brickman 

established that while certain procedures are now brought to the 

attention of incoming physicians, this was not always the 

practice of this hospital. Furthermore, the record is without 

explanation as to why the Medical Records Committee and the 

Quality Evaluation Committee, charged to the specific 

responsibility of assuring compliance with certain recordkeeping 

procedures failed to ever bring to the attention of Dr. Terzis 

prior to the inquisition into her practice her failure to comply 

with what they considered to be good practice. 

However, the incident reports emanating from OR and 

reported in Ms. Hauser's memo have been tried, and tried, and 

tried, and tried.· At each meeting, these reports are the 

subject of discussion. They are appended to the report of the 

DAC; they are discussed before the MEC. Dr. Terzis has 

explaine.d the peculiar requirements of her practice with the 
·' 

Zeiss microscope which requires delicate adjustments by mouth 

during her surgery and thus make the conventional mask an 

anamoly. Dr. Terzis has further agreed to comply with the 

procedures . of OR. Dr. Terzis has agreed to comply with the 

recordkeepinq requirements, now fully brought home to her in the 

course of her hearing. These matters were decided before the 

DAC and were the subject of an admonishment. The notes of 

finality throughout Dr. Terzis' experiences have all been false 

notes. On April 8, 1985, she was informed of the apparently 
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final decision of the DAC, which would be revoked by a later 

letter. If Dr. Terzis has explained to the DAC to its 

satisfa9tion in her "interview11 any questions that they have, 

the next n interview" will add several cases not considered 

before and return to the menu of vaguely phrased charges related 

to 211 or 142 or whatever number of charts are before the body 

at that time. 

When, with counsel present, Dr. Terzis faced what was 

potentially the one potentially fair hearing (and has been 

described by Mr. Luce as the only hearing up to that date), her 

counsel attempted to' address on a case by case basis the charts 

then the source of charges against her. Rebuffed in his 

attempt, the result was predictable in that the Ad ~. Hearing 

Committee was free to rely upon charges in cases whether 

addressed or not. There was simply no finality to any 

proceeding ever had against Dr. Terzis. 

v. 

CONCLUSION ..... 

It is Dr. Terzis• hope that FINALITY and FAIRNESS 

resides with this Board. Dr. Terzis appeals to you as fair men, 

men not embroiled in daily hospital politics, and men of common 

sense, to accord her fair play and finality. Dr. Terzis 

requests that you dismiss, once and for all, the numerous 

charges against her as unsuoported bv convincing factual 

evidence presented at any stage of these proceedings. In 

judging Dr. Terzis, this Board sits as the final governing body 
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of a medical facility which seeks to be recognized as the finest 

and most progressive medical facility in this area. In judging 

Dr. Terzis, this Board judges a microneurosurgeon <:>f national 

and international renown whose plight has attracted the 

attention of national and international .medical bodies. Do not 

idly approve the prior proceedings with the easy justification 

that the decision is, after all, that of the DAC and the MEC. 

The decision is this Board's. Nor can this appeal be dismissed 

on the principle that the physicians involved in the prior 

proceeding were more knowledgeable or better equipped to make a 

judgment in this regard. This, you. will recall, was the 

rationale of the Ad Hoc Hearing Committee, the first "appellate" 

body which felt that where two physicians had trod before, there 

could be no error to be examined by a third. The principles 

here are less medical and less legal than they appear. The 

question before you today is to examine the record, to the 

extent such a record has been permitted to exist, of the charges 

against Dr. Terzis, their origin and resolution. .... To that 
. ........ 

record, we ask only that you bring common sense and a sense of 

fairness. We ask you to measure that record against the mandate 

of the JCAH the the proecural requirements of your own Bylaws. 

We ask that you find that where there is such an incestuous 

overlapping of relationships between committees, initial bias 

may taint every subsequent proceeding. We ask you to find that 

were any member of this Board confro~ted by 142 charges based 

upon 211 transactions over the past four and one-half years he 

would want to be accorded the right to address each and every 
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one of those charges specifically, t"ith relevant, factual and 

documentary evidence, and that he would wish to be accorded the 

time to do it in an effective manner. We ask that this Board 

find the proceeding against Julia Terzis so fundamentally and 

systematically unfair, so unfounded by evidence in the record, 

and so tainted by bias and animosity that all charges must be 

dismissed and· Julia Terzis allowed to return in peace to the 

practice of medicine which is her livelihood and her life. 

Thomas J. Harlan, Jr., Esquire 
HARLAl~, KNIGHT, DUDLEY & PINCUS 
1350 Sovran Center 
One Commercial Place 
Norfolk, VA 23510 
(804) 625-7605 

JULIA K. TERZIS, M.D. 

By ~-dtd~&~ 
Of Counsel ~ 

r~ :r.~ 

CERTIFICATE OF SERVICE 

I hereby certify that a true copy of the foregoing 
Written Statement in Support of the Appeal was hand-delivered 
this 21st day of March, 1986, to: Frank Kollmansperger, 
Chairman of the Board of Directors, Medical Center Hospitals. 

;~~J?;a~~ 
[MFB6] 
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I. t ~ .,, 

~;I' f ::1!1 
·-=-:L ~~':'·~~ Medical center 
~ ·J::;:;··· ~HOSPitals 

.. 

F ;H: :f:1 
t i~JI!. : 1:; 600 Gresham Drive 

• 
1tfi ''i;:; NarfoJk. Virginia 23507 

J March 25, l986 

or. Julia &. ~erzis 
Plastic surgery s~ecialists, Inc. 
400 w. Brambleton Avenue 
suite 300 
Nor~ollc, Virginia 23510 

RB: Pinal Decision of the Beare! of nirectors 
of Medical Center Hospitals 

Dear JJr. 'rerzis: 

In accordance with the Bylaws an4 Rules &Dd Regulations of 
Medical Center Hospitals (Bylaws), you requested and were 
provided an. appellate review from the reccmmeaded Decision of 
the Medical Executive Ccmmittee reqa:dinq you: medical staff 
privileges. At its meetinq on MA:ch.24, 1986, the Board can­
si4ere4 the followinq infor.mation: 

1. . A writ-cen stateme~t sublittecl an your behalf by ycur leqal 
counsel 

••• 
2. 'rhe written statement sublitted. })y Alvin J. Ciccone, M. o., 

on behalf of the Medical Executive Ccmmittee 

3. Oral argument presentee! an your behalf by Dr. Charles 
Horton, by your leqal counsel anc1 by you 

4. oral argument by JJr. Ciccone on behalf of the Medical 
Executive Cammittee 

S. Responses by you, your legal counsel and Dr. Ciccone to 
·questions by the Boucl 

After a thorough and complete review of the recorc1 af these 
praceedinc;s, includinq tho transcript of the hearinq held by ~he 
ac1 hoc heuin9 committee, the Beard has reached the fallowin~ 
Final Decision. 

FINAL .DECISION 

Please be advised tha~ by unanimous vote of the Soard of Direc­
tors of Medical· Center Hos~itals. the Soard has affirmed the 
recommended Decision of the Medical Executive Committee. with ~he 
followinq modifications' to wit: · 

Durinq the perioc1 of suspension describea in the.carrective 
action section of the Medical Executive Committee Decision, 

Norfolk General Hosaital/leiah Memorial Hosaital 
6.8 
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' 

the hospital records of Physician 392 are ·to be completed 
with appropriate information available from her office files 
to the extent possible and to the satisfaction of the 
Medical Executive Committee. 

This requirement is in substitution of the requirement that 
Physician 392 a~pend her office files to the appropriate 
hospital records. 

A true copy of the reccmmend.ed Decision of the Medical Executive 
Committee, which the Board. of Directors adopts as its own with 
the foregoing modification, is. attached hereto. Notwithstanding 
the typographical error containec! in Article X, G, this Decision 
constitutes the final decision by the Board of Directors and is 
not subject to further hearing or review. 

A duplicate original of this letter an4 of the Decision of the 
Medical Executive Committee, which the Board has adopted. as its 
own, as moc!ified., will be sent to you by Certified. Mail, Return 
Receipt Requested., in accorc1ance with the Bylaws. 'rhe suspension 
of your privileges in accordance with the ter.ms of the decision 
·shall commence upon your receipt of a copy of this Decision. by 
Certifiacl Mail or within five (5) calendar days fram the datil 
hereof, whichever shall first occur. 'rhe effective date of this 
order is thus set in ·order to allow time for you to arrange the 
rescheduling of surgery aDd for the orderly transition of care 
and treatment for patients previously admitted aDd far th•_appro­
priate d.ischa~qe of patients who may now be admitted to Medical 
center Hospitals. 

Any questions reqardinq the ter.ms ana conditions of this Final 
Decision of this Board should be addressed in writing to Alvin 
J. Ciccone, M. D. , President of the Medical Staff, Medical 
Center Hospitals, 600 Gresham Drive, Norfolk, Virginia 23507. 

FK:alm 
I . 

Sincerely yours, 

£ ::~~ Pr:f.Ju J-¥rf .P-~. 
~r~ Kollmansperqer 
Chairman 
Board. of Directors 
Medical Center Hospitals 

cc: Alvin J. Ciccone, M. D. 
President of·the Medical Staff 

David t. Bernd, President 
Medical Center Hospitals 

Thomas J. Harlan, Esquire 
Greqory M. Luce, Esquire 



BEFO~ THE MEDICAL EXECUTIVE COMMITTEE 
OF MEDICAL CENTER HOSPITALS 

Decision of the 
Medical Executive Committee 

Reaarding Physician 392 

At its regularly scheduled meetinq of February 3, 1986, the 

Medical Executive Committee considered the Report and 

Recommendation of the M !25. Hearing Committee [•aearinq 

CommitteeR] reqardinq Physician 392. A copy of that Report is 

attached hereto and incorporated by reference herein. 

The Bearinq Committee was appointed to consider this matter 

at the request of Physician 392 followinq an initial decision of 

the Medical Executive Committee dated November 22, 1985. In 

accordance with the Bylaws, Rules and Requlations of the Medical 

Staff of Medical Center Hospitals (the •sylaws•], the Medical 

Executive Committee has considered the Bearinq Committee.'s Report 

and Recommendation, and the record of the proceedinqs, including 

all exhibits introduced at the hearinq. 

Based upon its review of the foreqoinq, the Medical 

Executive Committee, by unanimous vote, accepts the Findinqs a~d 

Conclusions of the Report and Recommendation of the Heari~; 
. . 

Co::-.:ittees for the reasons set forth therein. The Medical 

Exec:uti ve Committee, b~· unanimous vote, mociifies the Correcti •.:e 

Ac:t~on recommended by the Hearinq Committee. 
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The final Findinqs, Conclusions and Corrective Action of the 

Medical Executive,~ommittee are set forth below. 

FINDINGS OF THE MEDICAL EXECUTIVE COMMITTEE 

A. Inadequate histories and physicals were noted in a 

sic;nificant number of charts (see Table I) • Specific 

deficient components were: 

71 

1. Absence of pertinent medical history and physical 

examination for neurological deficit1 

·. 
2. Absence of history of previous procedures, results, 

and/or ccmplicationsJ •• 

3. Absence of notation reqardinq siqnificant pre-existinq 

medical problemJ 

4. Lack of detailed history of any pre-existinq studies or 

evaluations which miqht have been siqnificantiy 

pertinent to that particular surqery: and 

S. Lack of indications for surqery and anticipated 

results. 
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B. Informed consent for surqical procedures was found to be 

inadequate iP, a siqnificant number of charts (see Ta~le II) 

as manifested by: 

l. Discrepancies between the procedure performed and the 

procedure listed on the operative consent: 

2. The absence of a consent for.m in the medical record; 

3. Absence of physician's. siqnature: and 

4. Absence of witness's siqnature. 

C. There was a paucity of notes and/or countersiqnatures by the 

attending physician reqardinq the patient's medical status, 

both preoperatively and postoperatively. Many of the cases 

reviewed were of difficult, complicated problems, requirinq 

sophisticated specialty care. In only 15 cases was there 

dccu:entation in the proqress notes that Physician 392 had 

indeed seen the patient outside of the immediate operative 

environment (See ttable III.) The Committee notes that 

Requ!ation 13 of the Bylaws, however, does not expressly 

requ!re the attendina physician to personally siqn or 

cou~~ersiqn the medical record. 

-3- 72 



o. In a number of charts, operative notes were either absent, 

inadequate, oh incomplete (See Table IV). 

E. Ccncerns were raised as to the appropriateness of surqery in 

Ad Hoc Study Nos. 40, 54, and 88. The Committee considered 

only the evidence regarding Ad Bee Study Nos. 40, 54 ana as. 
With respect ~o Study.No. 40, the Committee considered there 

·to be sufficient fac~s to conclude that proceedinq with 

surqery ana surgery itself were appropriate. With respect 

to Study No. 54, the Committee concluded that the cancella­

tion of surgery by Physician 392 was appropriate, but noted 

that a timely consultation would have averted unnecessary 

anesthesia in this instance. With respect to Study No. 88, 

the Committee concluded that the surgery in this in~~ance 

was inappropriate, that a t~ely and proper consultation was 

necessary, and further notes that Physician 392 made the 

decision to proceed with surgery even after beinq advised of 

medical contraindictions to surqery. 

F. Concerns were raised reqardin~ the quality of patient care in 

the three charts.~ There were sufficient fact·s available 

regardinq the charts desiqnated belc~ to supper~ the conclu­

sio~ that the care provided was less than the standard o: 

practice in this hospital. Moreover, these char~s contai~ed 

information showinq the need for cross-specialty consulta­

tio~ or alternative responses to preo~erative lacorato:-y 
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and radiologic findings. The Co~nittee finds that in each 

of the followinq cases it was inappropriate to proceed with 
I I 

surgery: 

1. !9, !!25, Stu~y Number SO, 

2. Ad Hoc Study Numbe: 88, --
3. !2, ~ Study Number 233. 

G. In the followinq cases, the explanations offered by 

Physician 392 were not supported and, in some cases, we:e 

directly contradicted by oi:her physicians or records 

involved in the cases or by the statements of other 

respcnsible members of the Medical Staff: 

1 ~ !!25, Study Number 54 , 

2. Ad Hoc Study Number 88, --
3. M !!25, Study Number 233. 

-s-
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Conclusion of the Medical Executive Co~~ittee 

,, 
The foreqoinq Findings support the following conclusions: 

1. That the practice of Physician 392 fails to meet the 

Rules and Regulations of the Medical Staff set forth in 

·Rules No. 13, 14, 16, and 17; 

2.a) That in the medical recor~keepinq practices of 

Physician 392, that physician has failed to meet the 

standard of practice of this medical staff • 

. . 
2.b) That in Study Nos. SO, 88 ana 233, the practice of 

Physician 392 was demonstrated to be below stan4~rd of 

practice of the Medical Staff by the evidence in the 

record of errors in clinical judq.ment. 

3. That in the appearance and statements by Physician 392 

in prior procedinqs, and in proceedinqs of the Hearinq 

Committee, serious questions have been raised as to the 

~eracity of Physician 392. 

The foreqoinq Conclusions support corrective actio~ un~e~ 

the Byla~s. The Committee determines that these Conclusions 
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support corrective action under the Bylaws Section IX.A. because 

the conduct of Phys~cian 392 has been determined to be: 

a) detrimental to the patient • s safety or to the 

delivery of quality patient care1 

b) disruptive to hospital operations: and, 

c) below the standards of the Medical Staff in 

maintaining adequate ·medical records ana in the 

clinical juaqment exercised in Study Nos. so, sa and 

233. 

Corrective Action 

Based on the foreqoinc; Findinc;s and Conclusions of the 

Committee, .the followinq Corrective Action is imposed: 

1) That for a period a~ 30 days from the effective date of 

a final decision, the Medical Staff privileqes of 

Physician 392 be suspended, durinq which time unaltered 

patient records from Physician 392's personal files shall be 

appended to the appropriate hospital charts with the dates 

of attachment noted by medical records personnel, and tha~ 

the charts be ?therwise attended so that the hospital 

rec:c:C.s are complete and. conform to the rules and 

requlations: and, that Physician 392 shall demonst=ate to 

_,_ 
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the satisfaction of the Medical Executive Co:r.:nittee 

compliance with the requirements of this paragraph within ,, 
the time allotted. 

2) That following satisfactory completion of the foregoing 

period of suspension, Physician 392_ be placed on probation 

for a period of one year, durin; which time there shall be 

concurrent review of all medical records and practice 

patterns of Physician 392 to ascertain inclusion by 

Physician 392 of the followinc; items in each patient • s 

hospital records: 

a) per~inent history and physical examination: 

b) plan of care and expected outcome: . .. 
c) indications for surqery7 

d) complete operative per.mit: 

e) complete operative record: 

f) proqress notes siqned by Physician 392; 

q) discharge summary siqned by Physician 392; 

h) evidence of ccntinuinc;. involvement of 

Physician 392 in patient care by notes and 
" 

siqn.ature or ccuntersiqnature of Physician 392 in 

the hospital record; ana 

i) inclusion of any other pertinent doc:ucentation 

required and necessary for the care and :reat:en~ 

of patient. 

-e-



3) That Physician 392 obtain appropriate and ti::tely 
I I 

consultations from a member of the Medical Staff when 

indicated. 

4) That within 30 days of the effective date of a final 

decision, Physician 392 be given two hours of instruction by 

the medical record librarian in hospital record keepinq, and 

two hours of pertinent basic operatinq room protocol 

instruction by the Operatinq Room Manaqement committee: and, 

that records of such completed instruction be forwarded to 

the Medical. Executive Committee-.-·. 

5) That in consideration of the Findinqs and Conclusions 

set forth above, ·upon a determination by the Medical Execu­

tive Committee that any of the terms of suspension or proba­

tion set forth herein have not been met by Physician 392, 

such determination shall be grounds for suspension of the 

Medical Staff privileges of Physician 392. Suspension of 

Medical Staff privileges shall be imposed for such breach of 

any one or more of the terms of suspension or probation 

without further recourse t:o the procedures of A:~iele X of 

the Bylaws, upon acceptance by the Board of Oirec~crs of a 
. 

reco:::.-:tendation for suspension by the Medical Executive 

Co::o:.i ttee. 
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The effective date of a final decision shall be as 

determined by ref~ence to Article X.F.2 and Article X.G. 

In accordance with the Bylaws a copy of this Decision shall 

be delivered to Physician 392, to her counsel, and to the 

President of Medical Center Hospitals. 

. -

0206b/gmll4 
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T~SI.E I 

IN~D£0U~TE/~SENT HISTORY ~0 PHYSICAL OR DOCU~ENT~~lOS OF PR!CR 
STUDIES (;~ CHARTS) 

Ad Hoc: 
Studv 
Number 

6. 

7. 

8. 

g·. 

10. 

15. 
25. 

27. 

28. 
29. 
30. 
Jl. 
3~. 
33. 
3'5. 
3~. 
3~. 
38. 
)·g. 
4'0 • 
41. 

31. 
S'i. 

56. 
57. 

Medical 
Record 
Number 

,, 
Comments 

230178710 (probaDly inadequate history ana physical for 
4 l/2 hour procedure • no attending signature 
on history and physical) (10-l0-84, no eye 
exam) 

442505644 (inadequate documentation of s~atus of prior 
nerve grat~s. aims of surgery; "EENT exam 
normal," 10 hour surgery) 

460925788 (lrd aamission--no neurolo;ic documentation -
inadequate history ana physical fer l4 hour 
proceaure: 4th admission--no documented 
history and physical) (~G not documented) 

2i0262986 (no neurological exam • inadequate physical, 
no EMG, which hanci? S\lr;ery cancel lea cy 
pulmonary consultantl 

101501210 (history aces no~ adequately dccumen~ ls~ 
procedure· inadequa ~e) .. 

112046818 (inadequate neurclc;ical exam) 
094544105 (inadequate histcry. and physical on bo~h 

admissions) 
227080174 (4 admissians - 2/4 inadequate his~cry and 

physicals ). 
261759838 (inadequate histcry and physical) 
274744361 (inadequa~e history and physical) 
il1006692 (inadequate history and physical) 
!00142499 (inadequate history and physical) 
ll9381066 ·(inadequate history and physical) 
100125424 (history and physical poor and inadequate) 
230665237 (substandard - baa - his~ory and physical) 
281767651 (histcry and physical inadequate) 
223561003 (history and physical inaaequa~e) 
230807133 (history ana physical inadequa~eJ 
101584391 (his~ory and physical inaaequateJ 
228204672 (h~stcry and physical inadequate) 
229124283 (no documentation of injury) (no outpatie~~ 

studies on chart) 
229883234 (histcry and physical inadequa~el 
2425SS461 "(hisl:ory and physical inad.equate) 
332244393 ·(even~ually done by infectio~s disease 

consultant) 
2275055~0 (inadequate physical) 
229!25509 (Adm. Ml: no pulses recordec: A~~. F.:: r.~ 

his~ory ana physical) 
151<254£9 (inadeq~ate history an~ physical} 
265:-94537 (physical exam marginal) tEHGs ancj _ ne:ve 

conduction s~uaies not in chart) 
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68. 
70. 
89. 
92. 

94. 

97. 

99. 

132. 

l4S. 

146. 
147. 

149. 

158. 
164. 

167. 
180. 
184. 

lSi. 
198. 

199. 

204. 

2ll. 

213. 

216. 

220. 

225. 

228 •. 

81 

800145558 (no history anQ physical)' 
142709349 (inadequate) 
110540994 (no neurologic exam on chart) 
214713356 (no neurovascular hand exam dcc~~ented 

pre-op) 
26183Sl32'1bilateral brachial plexus 

documented by ENG) 
injuries not 

250536760 (physical exam of arms and hand not adequate, 
inadequate neurological exam) 

·243108102 (neurologic exam net adequate - no doeumen~a­
~ion lower CN func~ion) 

236947121 (inadequate history and physical for surgery 
performed) 

223769831 (inadequate; transfer nc~e: not a complete 
H&P) 

261835132 (inadequate) 
227786333 (history poor - what were previous opera­

tions?) 
010832134 (inadequate physical; checklist H&P for 

major reconstruction) (EMG and myelogram 
"c1cne •• but not in chart J 

224980142 (inadequate physical: checklis~ H&PJ 
235645850 (no physical exam-describes injury, but no 

other physical) 
622890853 (physical exam inadequate; checklist H&Pl 
225066176 (pear physical - no pulses recorded) 
201484292 (inadequate physical - • no neurovascular exam 

for brachial plexus case: poor aescrip~ion 
of deficits) 

223767238 (pcor physical- no pulses recorded} •• 
237903360 (no documeneation of neurologic func~ic~ in 

brac:hia.l plexus) 
388308960 (physical exam does not document post cutan 

n. status) 
227849864 (physical exam mar;inal for an inpa~ien~ 

procedure - no M.D. signature) 
229382277 (etioloqy of original problem not documented: 

diagnosis of reflex s~~pathetic dystrophy no~ 
considered: PE does not document status of 
ulnar nerve function) (no EMG or clinical 
data) . 

296287075 (P~ c1oes not adequately documen~ nature and 
ex~ent of injury - 1st admission--no dc=~~en­
tation of right arm neurovascular function) 

~13528879 (inadequate exam of affected arm in brachial 
plexus injury; no neurological exam or 
consult.) 

C~l500682 (no detailed neurological exam for brachial 
plexus case) (r,o patien~ PTT for myelc;:arn) 

711006692 (no EMG in char~: 12 hour operation; no 
record of post-op. visits DY Physiclan 392) 

:533~~~94 (inadequate history ar.a physical on pat1enc 
with history of reticulum cell· sarcc~a -
expected result?) 



TAStE: II 

CONC!?~S REGARDING CONS~~ (42 C!~~Sl 

Procedure ~erformed di:E:erent from that fo::- which cons en~ ai ~,er. 
(2 char~s) '' 

Ad Hoc 
Stud.v 
NW:'be: 

Medical 
Recorc:i 
Number 

Co:r.ments 

35. 230665237 (carpal tunnel release - but cubital tunnel 
alsa done - why not documented need for this 
and. no consent) 

96. 223444525 (permit for Guyon release: ca:~al tur.nel 
release also performed) 

Not in char~ (2 charts) 

Ad Hoc 
seuciv 
Ntm".:l e r 

Medical 
Record 
Num.Oer 

Comments 

93. 117013348 (incomplete chart? Where was surqery done?) 
200. 230888761 

No M.O. siana~ure (18 charts) 

Ad Hoc: Medical 
Stucv Recorci 
Nu.~er NW't\!2er 

1. 229668735 
s. 460925788 

10. 101501210 
17. 229826175 

21. 307429345 
27. 227080174 
31. 800142499 

34. 229227805 
39. 10158~391 
41. 22912~283 

72. 286446269 
86. 1,9180~39 
91. l90~2288i 
96. 22j 4 .... 5.23 
98. 2~7l26883 

100. 526387i0l 

Co:::nen~s 

siqned 10-20-85 (1984 case) 
(or~hopedics consent no~ si;ned by surgec~ -
Adm. 12) signed 10-20-85 (surgery May 84) 
siqned 10-20-85 (Auqust 1984 case) 
siqned 10-20-85; insertion of CVP and A-li~e 
ana neu:cvascular free flap left tee ~o 
third.·finc;er 
(7-18-84 admission) siqned 10-20-85 
(Aam. 13: not siqned by M.O.) 
(inadequately signed) copy of op note sig~e: 
l0-:20-85) 
June 1984 case: signed 10-20-85 

(also inadequaee) Oc~=~er 198~ case: s:;~e~ 
10-20-85 
(No M.O. signa~ure) 
Auqust 1984 case: siqr.ed 10-20-85 
(signed l0-20-85) 
(A~~. ll: nc M.O. signa~urel 
(incornpleee) Auguse 1984 case; s~;~s: 
10-20-85 -
(phone co~sen~ 6/11/82: no ~.o. si;~a~~=el 
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lSO. 225066176 
205. 136502365 

Does not s"Oecif ~rocedure/bodv oart or names wrona/bodv ~a~~ or 
more procedures d e ~han named on consen~ (6 char~s) 

Ad Hoc Medical 
St-..:civ Recorc:l Comments 
N~er Nwn=er 

41. 229124283 (inadequate consen~ - which sirie?) 
57. 265594537 (which side) 
74. 230769722 (inadequate - does nat say which side) 
81. 262027059 (inadequate - aces net 

injured.) 
89. 110540994 (exact proceciure net 

sic;nat.ure) sic;na~ure new: 
158. 224980142 (vaque) 

No witness/M.D. sianed as witness (9 charts) 

Ad Hoc: 
Stuciv 
N~er 

Medical 
Reccrd. · 
N~er 

. 
Comments 

7. 442505644 (no independent witness) 
20. 262300832 (M.O. siqned. as witness) 

ciesignate which 

specified.; no 
not on cc~y 

57. 265594537 (M.D. siqned as witness) · • 

ar::: 

M.O. 

87. 2450·23800 (incomplete- no witness) (M.O. was witness) 
88. 167409317 (same individual was witness ana corisellir.q 

M.O.) no M.D. on consen~ for CVP line 
92. 214713356 (incomplete same in~ividual si;r.ed as 

· caunselling M.D. ana wi~ness) 
96. 223444525 (Aam. 12 and A~~. 13: M.D. signed as wit~essl 
97. 250536760 (M.D. ana witness same) 

211. 229382277 (M.D. signed as witness; no siqnature in M.C. 
blank) 

Inadeauate (4 charts) 

Ad Hoc Medical 
Stu=v Reccrd Corr~en'!s 

Num.::er Ntun:ler 

24. 050508840 
29. 274744361 

Si. 265594537 

70. 142709349 
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M.O. same as wi~ness 
only Plas. Spec. cc~sen~; no M.O. si;r.a~~=e 
on form 
(resec~ion o: mecian nerve w1~h pcss~::e 
nerve graf~) 
(hos~i~al consen~ no~ adeq-..:a~e) see no M.~. 
signa.~ure 



. . 
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Ad Hoc: 
s:ucv 
Nu..~er 

Medical 
Record. 
Number 

Cc=.en1:.s 

II 
25. 094544105 lst Admission: countersigned 9P note 10-20-85 

and c:onsen~ l0-20-85; no problem found on 2nd 
(top) ad.'nission 
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TABLE III 

. 
r 

•392 NOTES/OOCUMENT~ION PRESENT (15 CH.l-.RTSJ 

Ad Hoc: 
Stud\' 
Nwnber 

Medical 
Rec:orci 
Number 

Comments 

6. 230178710 (countersigned operative nate) 
14. 525239120 (signed history ana physical) 

113. 231722506 (signed operative permit) 
117. 229825509 (10/83 admission - note) 
118. 229984610 (10/21/83 signed discharge no~e; 10/21/82 

signed history and physical; siqnea cp no~el 
119. 230178710 (3/83 - history and physical ana operative 

permit si;neci) 
123. 570271513 (seen on pose operative day •3 by 1392) 
124. 1&7568514 (dictated and signed operative note) 
125. 206525016 (signed notes) 
131. 52S239120 (3/83 signed operative note: seen by 1392) 
135. 800111424 (signed operative note) 
161. 225962394 (si;ned dischar;e note and operative note; 

operative permi~ acceptable: 2 preoperative 
notes and 3 postoperative note) 

185. 231261494 (10/83 signed discharge ncte: signed opera-
tive nate) · 

195. '50048153 (3/83 operative permit accep~able; operative 
note signed x 3; 4/84 - signed operative note 
and discharge note, also at~ending note 
present.) 

226. SC0098892 (countersigned some progress notes; none fro~ 
7·16 through 8-6 when patien~ transferrea ~o 
CHKD. Surgery 1·28, 8-6) 



TABLE IV 

COl~CERNS REG"ROING OPER"TIVE NOTES f 7 CH"RTS) 

Absent/Inadeauate Opttative Note (4 eharts) 

Ad Hoe 
Study 
Nwnber 

Medical 
Record 
Number 

Co~tnents 

11. 223767238 (No op note on second admission) 
31. 800142499 ·(Inadequate) 
JS. 230665237 (One-half of op note not dic~a~ed - part on 

cu~ital tunnel.) 
90. 227040291 (Incomplete operative note) 

Ooerative Note Not Prooerly Sianed (3 eharts) 

Ad Hoc 
Study 
Number 

Medical 
Record 
Number 

Comments 

19. 122264394 (op. note dic~ated by Dr. Levine not co-
sic;ned) 

20. 262300832 (incorrectly si;ned) 
25. 094544105 (one operative note not signed- prcperly.) 
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VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF NORFOLA 

PHYSICIAN 392, 

Plaintiff, 

-vs- · 

: . • . . . . . • . . . • 
THE BOARD OF DIRECTORS GF 
MEDICAL CENTER HOSPITALS, INC., 

• • 
• . 

Defendant. 

: . • 
• • 
• . 

NOTICE OF APPLICATION FOR 
TEMPORARY INJUNCTION 

Befo~e: The Honorable Leonard B. Sachs, 
Judge of the aforesaid court. 

Date: March 31, 1986, at 2:00 p.m. 

Place: Norfolk, Virginia. 

APPEARANCES: 

HARLAN, KNIGHT, DUDLEY & PINCUS 
By: Thomas J. Harlan, Jr. and 
Michael F. Bergan, 
Attorneys for the Plaintiff. 

TAYLOR, i'IALKER & AD~IS 

By: John Franklin, III, 
Counsel for the Hospital. 

24 Reported by: 

25 Doris o. oerieux, RPR, CSR. 

ASSOCIATED COURT REPORTERS, INC. 
Norfolk. Virnini~ 
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2 

1 PROCEEDINGS IN CHAl-iBERS 

2 

3 THE COURT: This comes on to be heard today in 

4 the case styled Physician 392, plaintiff, versus The Board of 

5 Directors of Medical Center Hospitals, Inc., defendant, on a 

6 notice of application for temporary· injunction. 

7 The plaintiff is represented by Mr. Thomas J. 

8 Harlan, Junior. He bas advised me that this is really a 

9 petition for a temporary restraining order letter to be 

10 enlarged into a temporary injunction and thereafter into a 

11 permanent injunction after an evidentiary hearing. 

12 MR. HARLAN: Now 

13 THE COURT: If you will, Mr. Harlan, give me just 

14 a moment for the purposes of the record so that in the event 

15 that there sho~ld be some judicial review of this proceeding 

16 this will be a non-dimentional outline bearing in mind that 

17 you have what amounts to a fifty or sixty-page written 

18 memorandum here of factual proceedings which went before the 
•. 

19 hospital board --

20 MR. HARLAN: Yes, sir. 

21 THE COURT: and that are attached to these 

22 pleadings, so that will be a co~plete history.. 

23 If you can give us a pres se that you could aim 

24 me to so that I can know, then, what you are asking me to do 

25 in a factual basis. 

88 
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1 MR. HARLAN: What we are asking you to do is 

2 this: In today•s modern hospital setting a physician applies 

3 to a hospital for privileges through a questionnaire. One of 

4 the questions, some of the questions they ask are: Have you 

5 been suspended; have your privileges been suspended; have you 

6 been placed on probation, and things of that nature. Because 

7 the hospitals are so tight today, they can refuse the 

8 physician's application to practice and this has·a national 

9 Northamerican significance to any physician. If a physician 

10 in Norfolk is denied privileges at the hospital, I am talking 

11 now from the applicant's point of view, no other hospital in 

12 the United States will take that physician and they can base 

13 their decision for refusal on the questions that they ask in 

14 the questionnaire, such as have you been put on probation or 

15 suspension. 

16 · Now, the Board of Directors as of last week has 

17 affirmed a Medical Executive Committee's recommendation • 

• 
18 THE COURT: That is MEC. That is a title of a 

19 board. 

20 MR. HARLAN: MEC and DAC, ~me being the Medical 

21 Executive Committee and DAC being the Departmental Authorities 

22 Committee, and the Medical Board of Directors has in effect 

23 affirmed the following: 

24 Number one, Doctor Terzis is on thirty days 

25 suspension of privileges to do anything in the Norfolk General 

AS~OCIATED COURT REPORTERS, INC. 
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1 Hospital until she gets her, quote, charts, end quote, 

2 up-to-date and from that time forward she is on probation for 

3 one full year, and that she will be reviewed quarterly by the 

4 medical staff, and that she is strictly admonished to adhere 

5 to all the bylaws, rules and regulations of the hospital. In 

6 other words, she has been placed ori a tightrope by what I 

7 perceive unreasonable men creating unreasonable restrictions 

8 and they are going to be unreasonable judges of her, and I 

9 will let the Court draw its own conclusions as this thing goes 

10 through. 

11 Therefore, rather than allow this to happen, 

12 because not only are Doctor Terzis' privileges affected, but 

13 the patients she deals with in the hospital, more importantly, 

14 who are in the position now who are babies coming up for 

15 surgery where appointments had been made a year in advance to 

16 get this lady so that she can do the surgery. All this is 

17 jeopardized • 

• 
18 She has privileges at other hospitals in this 

19 city, DePaul, for example, but they don't have all of the 

20 facilities and they don't have the trained personnel to assist 

21 her in the surgical production which she does. 

22 So that you have some idea, Your Honor, surgical 

23 . procedures can last fourteen, fifteen, sixteen hours, as 

24 microsurgical technique is long, it is tedius, it is time 

25 consuming. Residents who have been trained with her, Fellows 

90 ASSOCIATED COURT REPORTERS, INC. 
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1 who are with her assist her in the surgery, and the results 

2 are reanastomation or rejoining nerves or regrafting nerves 

3 and changing nerves in the various areas of the body, 

4 particularly the brachial plexus, the leg, the fact that that 

5 is her specialty. 

6 Now, her patients are.still in the hospital. The 

7 Board of Directors came out last week with their decision and 

P;t 8 

9 yf 
10 

their decision is final after five days and this is the fifth 

day today and she will suffer irreparable harm if this Board 

is allowed to continue in these ways. 

11 Now, one other thing before we get into this, and 

12 let me just tell you, Your Honor, though we have the law to 

13 support this, and, if you will, just accept this as in good 

' 14 faith as we start. The Fourteenth Amendment constitutional 

15 concept of due process only applies to state-run hospitals. 

16 Norfolk General Hospital by any study of the case authorities 

17 is not a state-run hospital Therefore, the full sanctions of 

18 the Fourteenth Amendment of the due process concept do not 

19 apply. By due process concept I mean notice of a hearing, 

20 specific charges being given to you in time sufficient to 

21 prepare defenses to these charges to submit at a hearing where 

22 you can be represented by counsel so that you can confront 

23 witnesses and have evidence placed before you to challenge it 

24 so that you may be allowed to place evidence and to be able to, 

25 upon an adverse basis of such a hearing, be able to appeal, 

ASSOCIATED COURT REPORTERS, INC. 
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1 which includes the right of having a court reporter taking 

2 down and generating a record, and all of this is under the 

3 presupposition it is being done fairly and impartially. That 

4 is the touchstone of the Fourteenth Amendment, and I have 

5 skipped over some of the subtleties, but essentially that is 

6 what is done under the Fourteenth Amendment. 

7 To further illustrate that, Doctor Terzis was a 

8 member of the medical staff of the Medical College of 

9 Virginia, a state-run institution. Apart from any contractual 

10 obligation on the one hand and the Medical College on the 

11 other, she could have the Fourteenth Amendment protecting her 

12 in her livalihood 

13 One of the tiny differentiations I would like to 

14 make is there is a difference between an applicant applying 

15 for privileges at a hospital and the different sanctions that 

16 apply and another situation where you already have had staff 

17 privileges, and she is trying to reduce them or to do harm to 

18 them in the first situation almost universally because the 

19 courts have been somewhat reluctant to get involved in the 

20 practice of medicine. A hospital can refuse on fairly 

21 legitimate ground, even tenuous ground, to accept a member 

22 physician of the staff, and that is to protect the public 

23 ostensibly because the ways of medicine and the ways people 

24 practice and things like that are not known by the Court and 

25 the Court doesn't like to get into the practice of medicine. 
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1 However, in the situation where a person is already on the 

2 staff, such as Doctor Terzis, if it is a state-run 

3 institution, which this one is not, the Fourteenth Amendment 

4 applies, but we are now down to Norfolk General Hospital. What 

5 applies? 

6 The case law says that the Fourteenth Amendment 

7 guarantees. The Constitution does not apply, but at the very 

8 minimum the hospital must comply strictly with its own bylaws, 

9 rules and regulations, and therein lies why we are here before 

10 you. 

11 We feel that the bylaws and rules and regulations 

12 are poorly drafted at this hospital. Number two ·is they do, 

13 however, have certain basic concepts; number three, that the 

14 charges have emanated from these basic concepts which are so 

15 vague as to make it impossible to defend against, and, 

16 secondly, the protocol which it comes·under, the appellate 

17 protocol from these bylaws have not been followed by this 

18 Board. We have not been given a hear~ng and the rules and 

19 regulations require a hearing be given us in the sense that a 

20 lawyer be present. We have had no charges given to us that 

21 are specific. We have not had evidence put in on any of this. 

22 We have heard the allegations. We have had no 

23 ability --

24 

25 (Whereupon, Mr. Bergan entered the room.) 
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1 

2 MR. HARLAN: This is Mike Bergan. He is with me. 

3 We have not been able to put on evidence in 

4 defense of the charges, as I will show, and the results are 

5 that a very miscegenistic board of physicians, boards of 

6 physicians, have sat in judgment of Doctor Terzis. 

7 THE COURT: Or incestuous. 

8 MR. HARLAN: Incestuous and miscegenistic, both. 

9 THE COURT: You mean misceginistic. 

10 Miscegenistic would be inter-racial evidence, but 

11 miscegenistic would have to do with women mating and so on. 

12 MR. HARLAN: No, no. Miscegenistic in the sense 

13 that there is intermarriage between the members of the DAC and 

14 the Medical Executive Committee and the Board of Directors or 

15 an Appellate Ad Hoc Committee and the Ad Hoc Committee. 

16 There are members who are in partnership with one another and 

17 the idem sonan is involved. Some of the board members are 

18 partners that catch anything that both partners can't catch. 

19 THE COURT: I am getting your drift. 

20 MR. HARLAN: Let me first begin by showing you 

21 what I am talking about, and it may be miscegenistic as well. 

22 Here is the Departmental Authorities Committee. 

23 THE COURT: They are color coded. 

24 MR. HARLAN: They are rainbow-like qualities that 

25 rou see in a particular board. You will see it is --
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1 THE COURT: What does the color code indicate? 

2 MR. HARLAN: It is down at the bottom, Your 

3 Honor. The key is right by your index finger. 

4 THE COURT: All right. 

5 MR. HARLAN: Now, 

6 THE COURT: There are cases involving this? 

7 MR. HARLAN: Yes, sir. They are there as an 

8 appendage in the back to help you. 

9 THE COURT: Henry Merchantson is a familiar old 

10 case if you have that one. Henry Merchantson is a United 

11 States Supreme Court decision about 1945, '46, '47, somewhere 

12 along in there. 

13 MR. BERGAN: I believe that is cited in the case 

14 pendens. 

15 THE COURT: All right. What it says is that the 

16 prosecutor came out and sat on appeal. 

17 MR. HARLAN: We have a beautiful combination 

18 here, not only the prosecutor sits on the appeal but the 

19 witnesses that are called are members of the group and one of 

20 the trial judges who sits in judgment of the veracity of 

21 Doctor Terzis is listening to all of the evidence and 

22 subsequently voting on it. 

23 Now, if you will, look at the first Ad Hoc 

24 Committee in my outline, if Your Honor please. They were 

25 first impaneled by the Medical Executive Committee sometime in 
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1 February of 1985 and they went into the vineyards and went 

2 through all 270 charts that Doctor Terzis had generated in the 

3 Norfolk General Hospital for a period of about four years, 

4 culminating in 211 charts being brought as charges, and out of 

5 the -- which 211 charts some had multiple charges in them and 

6 they made that recommendation, as you will see in my yellow 

7 pad, directly to the Departmental Authorities Committee. The 

8 Departmental Authorities Committee got these charges, as did 

9 Doctor Terzis, on September 23, 1985. We were told -- Doctor 

10 Terzis was told to appear, and keep in mind that is a hearing 

11 where they can ask you to appear but no lawyer is allowed --

12 on September 23, Doctor Terzis had no way of being able to 

13 p~epare 211 defenses to 211 non-specific charges. There are 

14 countless letters that went back and forth at that time by me 

15 as her attorney to Mr. Luce who is with Miles and Stockbridge 

16 relating to the Departmental Authorities Committee complaining 

17 bitterly over the lack of specificity of the charges, lack of 

18 any foundational basis to bring the charges. 

19 Let me give you an example. The fact that the 

20 bylaws and rules and regulations speak in terms of medical 

21 duthorization and that a patient in going into surgery shall 

22 have a medical authorization, nowhere in the bylaws and rules 

23 and regulations does it say that the medical authorization 

24 shall be a part of the patient's chart, just as an example, 

25 but nevertheless it doesn't say that. 
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1 Secondly, the bylaws, rules and regulations say 

2 there shall be a complete history and physical but they don't 

3 begin when it presents, so the erudite group that composes the 

4 Departmental Authorities Committee or Medical ~xecutive 

5 Committee can say that creates a doubt in my mind which is 

6 substantial, meaning that you should have gone back from the 

7 day of the patient's birth and discussed every single thing 

8 the child had at that time or all of the illnesses it had 

9 since birth and age forty-seven and so forth. So it is not 

10 defined and these are the two bases that I complained of in 

11 writing, was the inability to draft specific charges because 

12 there was no foundation .in the bylaws and rules and 

13 regulations, and, secondly, the charges that you bring have no 

14 foundation. In fact, the rules and regulations mandate that 

15 you shall. have a medical authorization in the chart. 

16 In any event, on September 23rd the charges came 

17 out. They told us, told Doctor Terzis, she would have to be 

18 present October 7th. We sent a letter out and they deferred 

19 the hearing before the Departmental Authorities Committee on 

20 November the 5th. Now, as I told you, this Ad Hoc Committee 

21 was comprised of what, six or seven members? 

22 l·lR. BERGAN: It is five members. 

23 MR. HARLAN: The members are Doctor Gwathmey, or. 

24 Richmond, Neff, Gilbert and who else? 

25 MR. BERGAN: Doctor Hoffman. 
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1 MR. HARLAN: Doctor Hoffman. Keep in mind that 

2 name, George Hoffman. 

3 THE COURT: Who is he with? 

4 MR. HARLAN: He is with Jock Wheeler's group. He 

5 is a vascular surgeon or thoracic surgeon. 

6 · Now, therfore the Ad Hoc Committee, I am going to 

7 call it the George Hoffman Ad Hoc Committee, came out with 

8 these charges and they were finally heard on November 5th by 

9 the oepart~ental Authorities Committee. Doctor Terzis and I 

10 and one of her partners, Doctor McCraw, had written to the 

11 Chairman of the Departmental Authorities Committee and asked 

12 them to -- then there is a mandate in the rules for a record, 

13 but it doesn't say what type of record should be kept. So 

14 anything from so far as a scribe writing in longhand to a 

15 court reporter. \'le were promised by Doctor Roper, Doctor 

16 Terzis was promised by Doctor Roper that there would be a 

17 court reporter present and they would be fully transcribed. 

18 She arrives on the evening -- which, by the way, all of these 

19 are nocturnal hearings, began at five-thirty at the end of the 

20 work day. So this nocturnal heuring, number one, began 

21 November 5th. Doctor Terzis appears by herself, together with 

22 her residents and secretaries who have been gathering facts 

23 from the medical records librarian, hired a xerox machine; had 

24 their own copies. She said, example, what does this charge 

25 mean? Copy the whole reco~d. So she had this done, this 
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1 yeoman job of copying all 211 charts or pertinent portions of 

2 the chart. 

3 THE COURT: How much copying was that? 

4 MR. HARLAN: An enormoqs amount, boxes stretching 

5 from here to that wall, and I am indicating for the record 

6 approximately eight feet of boxes of records, and this was all 

7 at her expense and done primarily by her residents and Fellows 

8 who went with her on the surgery or were working after hours 

9 to get this done while she was trying to be Director of the 

10 Microsurgical Research Center and doing surgery. So she 

11 brings them back to her office, then compares them with her 

12 own charts which are similarly lined up boxes side by side and 

13 they walk into the Departmental Authorities Committee. There 

14 were no more than seven charges partially aired in her 

15 presence at the Departmental Authorities Committee. Br~nd new 

16 charges were brought that she had never heard of before in 

17 front of the Departmental Authorities Committee~ and on 

18 November the 11th -- November 5th is the date of the 

19 hearing -- November 11th, the Departmental Authorities 

20 Committee came out with 170 charges, which meant they had 

21 reduced some of the original 211, added six new ones. 

22 MR. BERGAN: Six brand new charges. 

23 MR. HARLAN: t\nd modified others. Now, on 

24 November the 11th the written new charges come out and the 

25 recommendations of the DAC as to what should be done with her, 
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1 and she is given a full eight days, six working days, six 

2 days, not working days, lineal days, until November 19th --

3 excuse me, eight days, I can't subtract, to appear before the 

4 Medical Executive Committee, and we are screaming again in 

5 protest. We are saying we don't have enough time, and again 

6 she goes before the Medical Executive Commitee at five-thirty 

7 in the afternoon for a session that lasted November 19th and 

8 20th. She was only there on the 19th, and charges were again 

9 discussed, no more than five charges were discussed before the 

10 Medical Executive Committee where they further modified and 

11 reported to the Board of Directors 142 charges, some of which 

12 were the same, others which were modified, further of which 

13 were new charges. 

14 At this point in time we noticed our appeal and 

15 the function is that the l-ledical Executive Corrunittee then 

16 appoints an Appellate Ad Hoc Committee chaired by Doctor 

17 Parker Cross consisting, among others, of Doctor Jock Wheeler, 

18 who happens to be the partner of Doctor George Hoffman. Now 

19 the prosecutor acting the role of prosecutor before the 

20 Dep~rtmental Authorities Committee was ooccor George Hoffman 

21 who is a member of the Departmental Authorities Committee. 

22 Acting in a role of prosecutor before the Medical Executive 

23 Committee is Doctor George Hoffman who is also a member of the 

24 Medic~l Executive Committee and acting as a prosecutor before 

25 the Appellate Ad Hoc Committee was also Doctor George Hoffman. 
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1 There is an issue of veracity, for example, 

2 touched upon in which Doctor Hoffman's partner was directly 

3 involved. Doctor Hoffman's partner, Doctor Snyder said that 

4 Doctor Terzis did not call him on a particular Wednesday. It 

5 wasn't until Thursday that she called and that he did not know 

6 of a certain angiogram that was done, and yet we called in 

7 Doctor Brickman who is former chief of surgery before whom the 

8 same Doctor Snyder had testified that, yes, indeed, she did 

9 call me on Wednesday and the patient went to surgery and I was 

10 the one that goofed up. 

11 Now, sitting in judgment of"this issue in 

12 veracity we have got Doctor Hoffman who is prosecuting, Doctor 

13 Snyder, his partner, who is sitting there testifying against 

14 Doctor Terzis, and we have got Doctor Wheeler sitting on the 

15 Board as one of the trial judges to determine the issue of 

16 whether his partner or Doctor Terzis is lacking in veracity. 

17 Now, nine members of the Medical Executive 

18 Committee --

19 THE COURT: I don't want to cut you off, but let 

20 me ask you if I can if I a~ being presumptuous in saying that 

21 you are asking for a temporary restraining order because as of 

22 tomorrow she won't be able to_operate? 

23 MR. HARLAN: Yes. 

24 THE COURT: And you have stated and given me some 

25 factual background which I presume the ,Doct~ would testify to 
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1 if sworn --

2 MR. HARLAN: Yes. 

3 THE COURT: -- about the nature of the 

4 proceedings, and I suppose that is no secret because that is 

5 just the way they are. 

6 MR. HARLAN: Supposed.to be so right, but it 

7 wasn't, but nevertheless 

8 THE COURT: What I mean, this is no secret. This 

9 is the way these proceedings are held without lawyers and so 

10 on. 

11 MR. HARLA~: That's right. 

12 THE COURT: There were eight days between this 

13 notice and this hearing and so on. 

14 MR. HARLAN: Yes. 

15 THE COURT: And that the statement is that she 

16 would suffer irreparable harm. 

17 1-iR. HARLAN: Yes, in two ways: Number one, she 

18 will be plagued for all time in applying to any other 

19 hospitals by virtue of this and, secondly, she will· suffer 

20 irreparable harm because of _t.he.. e.na.cm.i_tv of_tb_e unfait:ness and 

21 the failure of th·ese peopl_e t;a ~Q.b.et:JL..to their owi'}__Qylaws, 

22 rules and regulations. 

23 THE COURT: All right. 

24 MR. HARLAN: And her patients, of course. 

25 DOCTOR TERZIS: I have young babies now. 
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1 THE COURT: Let me ask you another question. I am 

2 just trying to get things through here. I don't know whether 

3 it is in the Constitution, Article I, Section 10. Does that 

4 have due process in it? 

5 MR. HARLAN: Just as long as we keep in mind that 

6 dues process doesn't apply. It is a contract based on our 

7 resource 

8 MR. BERGAN: The State Constitution might well. 

9 The Federal Constitution might not have the provisions, but 

10 the State Constitution provides it. 

11 THE COURT: Article I, Section 11. 

12 MR. HARLAN: I am arguing this 

13 THE COURT: I believe in the State Constitution. 

14 I am a Jeffersonian. 

15 MR. HARLAN: But this is a private hospital. 

16 THE COURT: That is all right. Article I, 

17 Section 11. Let's see. I may be wrong. I don't know. Let's 

18 see. I have never thought of it before, but it appears to me 

19 that it says here, Article I, Section 11, no person shall be 

20 deprived of his life, liberty or property without due process 

21 of law. 

22 MR. HARLAN: Well, the Court may v~ry well have 

23 me amplify it because it certainly needs to be amplified. 

24 THE COURT: I was asking you. I was simply 

25 raising a question. 
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1 MR. HARLAN: I think it is a very interesting 

2 question. Let me just say to you that perhaps since the thing 

3 has come up fairly rapidly the Federal Constitutional due 

4 process only applies in a state-run organization utilizing 

5 federal funds and is therefore acting upon a private citizen. 

6 It is derivative in that sense. Now, all I know is that the 

7 funding that the Norfolk Medical Center Hospitals has by all 

8 odds would be deemed inadequate to make Norfolk General 

9 Hospital's action state action. 

10 THE COURT: I don't think you have to deal with 

11 state action becuse that is the Fourteenth Amendment concept. 

12 MR. HARLAN: Okay. 

13 THE COURT: That is the whole essence of the 

14 Fourt~enth Amendment. The Fourteenth Amendment says no state 

15 shall --

16 MR. HARLAN: Yes, sir, that is correct. 

17 Precisely. 

18 THE COURT: I have right here somewhere -- hold 

19 on. Let me see what it says. 

20 Off the record. 

21 

22 (Uhereupon, an off-the-record discussion took 

23 place.) 

24 

25 THE COURT: Do you want to put the Doctor on or 
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1 do you feel that you have a sworn petitio~ here? 

2 MR. HARLAN: Yes, sir, I've got a sworn petition. 

3 I don't know whether I signed it under haste or not, but let's 

4 see if she signed it. 

5 :·tR. BERGAN: It is by signature of counsel. 

6 THE COURT: I will let her read that. I will 

7 take a break and if she wants to swear to it and figure that 

8 is a sworn petition 

9 MR. HARLAN: Yes, sir. 

10 THE COURT: -- then perhaps we can bridge these 

11 hearings somewhat. 

12 r4R. HARLAN: That is fine. We will be glad to do 

13 that and I will do it right away. 

14 May I make a suggestion while she's reading that, 

15 sir? This is part and parcel of this book. This is the 

16 application. 

17 THE COURT: Yeah, but all I am interested in is 

18 whether or not she will swear 

19 MR. HARLAN: All right, fine. 

20 THE COURT: -- th~t the allegations and 

21 assertions and factual statements in this petition or bill of 

22 complaint are factual and accurace to the best of her 

23 knowledge, information and belief, and if she will swear to 

24 that it is, fine, and I will swear her in and we will just 

25 amend it or append it as a sworn petition rather than as a 
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1 petition signed by counsel, and then I can act on it without 

2 her testimony because this would be her testimony for purposes 

3 of a temporary restraining order. 

4 MR. HARLAN: Fine. 

5 MR. BERGAN: We had anticipated testimony, which 

6 is fine. 

7 THE COURT: Well, I think for a temporary 

8 restraining order, I am pretty cautious about them, but I feel 

9 that --

10 l-tR. HARLAN: If the Court feels irreparable harm 

11 will result 

12 THE COURT: That is what I feel and I feel that 

13 the greater the balances that I will base our order on your 

14 repre~entations. If she signs this thing, I will enter the 

15 temporary restraining order for ten days, give you a chance to 

16 file further orders of the Court. We will enlarge it as you 

17 go along. 

18 MR. HARLAN: All right, sir. At least in our 

19 research on this. Is this by limitation or is the Court just 

20 fixing ten days or 

21 THE COURT: !~ormally I give temporary restraining 

22 orders for ten days, fourteen days, it doesn't matter. You 

23 didn't ask for a temporary injunction ~s such. It is just a 

24 temporary restraining order, temporary injunction. 

25 i·tR. HARLAN: I have asked for a longer time. 
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1 t-tR. BERGAN: We asked for an injunction. 

2 THE COURT: The Court is ready to grant a 

3 temporary injunction. You will have to fill me in on the law 

4 on this thing. 

5 How many days are you asking? 

6 MR. BERGAN: We had anticipated thirty days 

7 because we need to take depositions of doctors and records of 

8 doctors. It took these doctors three months to review. 

9 THE COURT: Doctor, if you would like to adjourn 

10 to the outer office with your attorney, you can read it, and 

11 if you have any questions you can close the door. Why don't 

12 you go out there with her so you can answer any questions she 

13 may have, and I will just suspend. You can close the door. 

14 

~5 (Whereupon, a recess was taken and at this point 

16 John Franklin entered the room.) 

17 

18 r-1R. FRANKLIN: I have been asked to come over 

19 here on behalf of the hospital. Greg Luce, who is counsel for 

20 the hospital, called me just a few minutes ago from Washington 

21 and said that the hospital had received notice only as of 

22 one-thirty today and would like to be here in this matter. He 

23 also advised me that he could be down here by five-thirty 

24 today for it to be heard. 

25 THE COURT: I am going to go ahead and proceed. I 
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1 am going to enter a temporary injunction and then we can hear · 

2 it out fully. That is the nature of a temporary injunction is 

3 so they can make out a prima facie case. If they allege and I· 

4 preceive irreparable harm, I will grant it so the matter can 

5 be developed in an orderly way, but five-thirty tonight is not 

6 really helpful to me and I don't see where it is necessary. I 

7 appreciate his interest and his concern for his client, but I 

8 just feel that it can be developed in an orderly way. 

9 MR. FRANKLIN: May I just say this to the Court: 

10 I think it has been done in an orderly way and it has been 

11 reviewed by a number of committees at the hospital. · It has 

12 been reviewed by the Board. It is the hospital's decision 

13 that 

14 THE COURT: Let me _say this: I think it can be 

15 judicially reviewed in an orderly way. 

16 MR. HARLAN: Which is for the first time. 

17 THE COURT: They are entitled to a ~iqht~o 

18 judicial review. Obviously I can't decide it today, so they 

19 just came before me and I assume on a sworn petition rather 

20 than live testimony because I just wanted to shorten the 

21 proceedings, and I felt that if the allegations of the 

22 application were sworn to that that makes a prima facie case 

23 complaining of irreparable harm, and I see irreparable harm in 

24 not granting this to permit an orderly development of the 

25 judicial review, and I don't see any deleterious effect for 
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1 the hospital in maintaining the status quo pending the 

2 development of the matter for the courts to decide. 

3 MR. FRANKLIN: l~ell, Your Honor, if I might, the 

4 decision of the Board and the decisi~n of the hospital has 

·s been for the protection and benefit of its patients, so there 

6 is the potential, at least, of the allegations that gave rise 

7 to this incident and they were reviewed by the hospital and 

8 certainly there is at least potential risk to patients. 

9 MR. HARLAN: If there were a potential risk for 

10 patients, if Your Honor please --

11 THE COURT: Wait a minute. Is there some 

12 question about the Doctor's competence? 

13 MR. FRANKLIN: Your Honor, there is some question 

14 about things that have been done within the hospital, yes, 

15 sir, and whether you call that competence, I am not sure, but 

16 there have been questions about surgery, there have been 

17 questions about the medical records, there have been questions 

18 about matters that relate directly to patients• care and 

19 relate directly to the patients of Norfolk General Hospital. 

20 THE COURT: All right. Well --

21 MR. FRANKLIN: And it was not a decision that was 

22 lightly made. It has been reviewed by any number of 

23 committees. All have come up with concurrent decisions, and I 

24 think there is the potential deleterious effect if this Court 

25 were to permit a hearing on the temporary point. 
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1 THE COURT: No. I would think that it -- well, 

2 I -- I don't want you to think I am insensitive to concerns of 

3 the hospital because I am not, but what I am concerned about 

4 today is a petition for a temporary restraining order or 

5 injunction, whichever, and I have read the petition or the 

6 bill of complaint, whatever you want to call it, and to me it 

7 makes out a proper case for temporary injunctive relief, and 

8 so I will grant it for thirty days. Once this lady has been 

9 sworn, since the allegations came in on signature of counsel 

10 because they anticipated live testimony, they told me, and I 

11 told them I would rush it if they would permit me to expedite 

12 it by accepting her sworn petition, and she adopts those, and 

13 that is why they are out there at the moment. I told them to 

14 retire so that if she has any questions or if there were any 

15 changes to be made they could make them before she is sworn 

16 and file an affidavit of correctness. 

17 But I think really if I had a serious concern 

18 that this physician was not competent, as I have had about 

19 some, I ·would probably want a full hearing before I made any 

20 decision, but I think what I perceive here is something 

21 different, and so it is a matter of style, a lot of other 

22 things, maybe temperment, and I don't see real competence at 

23 the bottom line here, so I don't think the hospital will be 

24 prejudiced. They will be upset, I am quite sure, and I think 

25 
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1 I can understand that because they have been working on this 

2 stuff six months now, I guess, or more, but she is here now 

3 asking for judicial review and certainly I can't decide it 

4 this afternoon, and if this fellow came down from Baltimore 

5 MR. FRANKLIN: From Washington. 

6 THE COURT: from Washington, all that could 

7 happen is that we would rehash everybody's position, modify it, 

8 and I would still have to make a decision as to whether or not 

9 to grant a temporary injunction and permit you to develop this 

10 case for a judicial review and we would be coming back at the 

11 same place. In other words, under no theory could I decide 

12 this case on the merits. 

13 MR. FRANKLIN: I understand that, Your Honor. My 

14 concern --

15 THE COURT: In the meanwhile she loses her 

16 privileges. That is a decision that is there and so I find in 

17 my balance that it -- weighing the equities, I think the 

18 equities are with Doctor Terzis today on this matter. 

19 MR. FRANKLIN: May I ask Your Honor, I understand 

20 and I have not seen the final decision of the Board and 

21 literally I was called just before I ran over here, but having 

22 been involved in the case at the earlier stage, I understand 

23 there are procedures for pre-op consults and review of files. 

24 THE COURT: I think from what I understand there 

25 is a thirty-day suspension entirely and thereafter one year on 
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1 probation with certain stringent conditions which may include 

2 those which you mentioned, but the thirty days of suspension 

3 of operating privileges and hospital privileges is the matter 

4 that I am more concerned about today. I might be less excited 

5 about the peer review or that sort of thing preoped, although 

6 that could get kind of burdensome,· but 

7 MR. FRANKLIN: Well, that would if the Court 

8 would --

9 THE COURT: I am not even getting to that now. I 

10 am talking about the suspension of privileges. That is what 

11 concerns me, but 

12 l-IR. FRANKLIN: If she comes back to the hospital 

13 and is practicing within the hospital, then would the Court 

14 also decide that we can't review her files? 

15 THE COURT: I am entering a temporary injunction 

16 against the Board's order, ~eriod. 

17 MR. FRANKLIN: In toto? 

18 THE COURT: In toto. 

19 MR. FRANKLIN: So that there would be no pre-op 

20 consultation or review of her files during this period of 

21 time? 

22 THE COURT: t~o, the point .being that the petition 

23 filed by Tom Harlan alleges that she has not been treated 

24 fairly. I am just putting it that way in a nutshell, and that 

25 the charges were ill-defined, the specifics were ill-defined 
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1 or not defined, and that therefore the result is flawed, and 

2 so based on that allegation, that goes to the whole decree. 

3 But the matter which gives me the greatest 

4 concern and which leads me to enter today's temporary 

5 restraining order or injunction is really the suspension of 

6 privileges. Now, if that were not.there, then I would have to 

7 consider whether or not the pre-op consultations and so on 

8 should be enjoined here today by a temporary injunction, but I 

9 am enjoining the whole package today. 

10 MR. FRANKLIN: Well, might I suggest to the Court 

11 that some type of review -- this is not something that has 

12 been short in its final decision. 

13 THE COURT: There is always the -- the chart 

14 committee is always there. Am I right? 

15 l·lR. FRANKLIN: Well, there is some question about 

16 whether the chart committee is always there, but --

17 THE COURT: Well, we have a method with dealing. 

18 with t~ese things and if history is a teacher, my guess is 

19 that every chart of hers will be picked up every morning after 

20 there is an entry and it will be reviewed very carefully, and 

21 I expect Doctor Terzis will think or assume that it will be 

22 done, don't you? 

23 HR. FRANKLIN: I am not sure. I can't speak for 

24 the hospital. Literally I have been dispatched today to pray 

25 for them for time to be heard. I am not sure what the 
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1 hospital is doing. I was involved in a very. limited aspect of 

2 the case. 

3 THE COURT: Yeah. The Canons enjoin us to be 

4 sparing with ex parte injunctive relief and I am ever mindful 

5 of it, but today I think it is a case that I would find there 

6 had been a contest given the same judgment simply because I 

7 pointed out if they were to sit here for three days and argue 

8 about the right and wrong of a temporary injunction, at this 

9 point I would still have to come to the conclusion as to 

10 whether or not to grant this injunctive relief pending the 

11 development of the case for judicial reveiw which I would have 

12 to grant. So it really doesn't matter how many days of 

13 hearing we would have or whether or not I should give this 

14 injunctive relief. I would come up with the same decision 

15 whether it was with or without. 

16 MR. FRANKLIN: ~vel!, I am not prepared to argue 

17 whether injunctive relief is appropriate in this situation and 

18 I quite frankly don't know, I haven't reviewed the law, but I 

19 think the concern of i-tr. Luce is t·hat the Court is basically 

20 substituting his judgment even on a temporary basis with the 

21 judgment of the Board. 

22 THE COURT: ~-le do it a 11 the time. 

·23 l-tR. FRANKLIN: And so I am not prepared to --

24 THE COURT: Tell Mr. Luce that is what I get paid 

25 for, substituting my judgment for that of others. 
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1 MR. FRANKLIN: I understand that and he 

2 THE COURT: That is what I am here for. That is 

3 my job. As they say in Spanish, that is my yob, so that is 

4 what I say to Mr. Luce. 

5 Have you got a copy? 

6 MR. HARLAN: I will g fve you a copy. 

7 I would respectfully suggest that you put Doctor 

8 Terzis under oath and --

9 

10 (Whereupon, Doctor Terzis was sworn by the 

11 Court.) 

12 

13 THE COURT: I will acknowledge it. If you sign 

14 it right there, Doctor, then I will mark it down here. That 

15 is the Court's copy. 

16 MR. HARLAN: This is the order which I will 

17 enter. 

18 THE COURT: Have you seen this? 

19 MR. FRANKLIN: No, I have not, Your Honor. 

20 THE COURT: Have you got a copy? 

21 ~lR. FRANKLIN: I have not. 

22 MR. HARLAN: Let me just take a look ~t this. 

23 THE COURT: Sit down. 

24 MR. FRANKLIN: I can stand. That is all right. 

25 THE COURT: I haven't seen that yet. 
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1 MR. FRANKLIN: I note in this order --

2 THE COURT: Wait a minute. I haven't seen it 

3 yet. 

4 MR. FRANKLIN: I am just wondering if I was 

5 reading what happened today. 

6 THE COURT: He may not get everything he asked 

7 for because I haven't read it. 

8 I am not going to order mandatory relief. 

9 MR. HARLAN: All right, sir. 

10 THE COURT: Because that really comes after you 

11 have developed your case, and if you are entitled to it, then 

12 you will get mandatory relief. 

13 MR. HARLAN: All right, sir. 

14 THE COURT: I am not going to enjoin any further 

15 investigation. 

16 MR. HARLAN: Let me just direct a comment on 

17 that, if I can. I will tie this up with Doctor Terzis. In 

18 the meantime, before this Board is --

19 THE COURT: Let me just say this: I intend to 

20 enjoin the enforcement of the Board's order, period. 

21 MR. HARLAN: All right. 

22 THE COURT: So that she is returned to status quo 

23 and she has the same privileges as before. 

24 MR. HARLAN: All right, sir. 

25 THE COURT: It is then a simple order and that is 
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1 all we need entered. I can get one of my secretaries to type 

2 it. 

3 MR. HARLAN: Either that or you can just scratch 

4 out anything below. 

5 THE COURT: Well, let me just -- we will go up 

6 and get one of my secretaries to type the order which is 

7 basically a one-line order which just says they are restrained 

8 and enjoined for a period of thirty days or until further 

9 order of the Court from the enforcement of the order of the 

10 Board of Directors dated whatever. 

11 MR. HARLAN: All right. My only problem is that 

12 she could very well come out with another investigation while 

13 this matter is pending because you have got people 

14 investigating her, nurses looking at her, beating on the door. 

15 THE COURT: Well, we will deny that investigation 

16 because I don't think I can stop that. I think that is a 

17 matter of the hospital keeping up with the charges. I think 

18 they ought to defer these charges because otherwise we get 

19 into the realm of what in criminal law would be called maybe 

20 prosecutorial vindictiveness. 

21 MR. HARLAN: The other thing I would want the 

22 Court to consider, and this is just housekeeping, that I 

23 intend to take a series of discovery depositions. I would ask 

24 the Court the ability to utilize the subpoena duces tecum 

25 power. We have to make an analysis of certain records so as 
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1 to show the actual standard of care by her peers in terms of 

2 record keeping. We don't need to 

3 THE COURT: I am not going to prejudge any of 

4 those things. 

5 All right. That will come to me. It wouldn't be 

6 fair to shift it around from judge to judge, so I will just 

7 have my name put on the file and I will live with it. 

8 MR. HARLAN: Well, if you would be kind enough to 

9 tell me the language that you consider, I will have it typed 

10 right away. 

11 THE COURT: All right. Where is the Board's 

12 order that you have? Is that an attachment here? 

13 l-1R. HARLAN: Yes, sir. 

14 MR. BERGAN: It is attached to the last document. 

15 THE COURT: All right. 

16 MR. HARLAN: If I may make a suggestion --

17 THE COURT: ~·:ell, I think it does exactly what 

18 you are intending to do and no more. 

19 !•lR. HARLAN: \Jha t I did, I just took this and 

20 drew a line like that and took this out because the Court said 

21 no and all it does is just do exactly what 

22 THE COURT: It speaks here of dissolving the 

23 order that may involve the plaintiff. We are not dissolving 

24 anything. We are just suspending the action or enforcement of 

25 anything. 
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1 MR. HARLAN: Action of the Board. All right. 

2 THE COURT: What this will do, I will have B, C 

3 and otherwise suspend any adverse action on the part of the 

4 Board or its subsidiary committees. 

5 MR. HARLAN: Just so that she can practice as any 

6 other physician until the Court has made the determination 

7 until this injunction expires. 

8 MR. FRANKLIN: Your Honor, if I might, she is not 

9 just any other physician at this point. There has been 

10 determined to be some concern about her practice. 

11 THE COURT: Oh, I know, I know. All right. 

12 Let's walk down to the secretary and type. Just for the 

13 record, so it will be complete, I am going to enter an order 

14 which will basically use the first paragraph, paragraph one of 

15 your order, deleting subp~ragraph (a), and maybe add a little 

16 bit. We will go down and dictate it now and we will be ready 

17 to roll. 

18 ~-tR. HARLAN: All right. Thank you. 

19 THE COURT: There will be a thirty-day 

20 injunction. 

21 MR. FRANKLIN: Let me for the record dictate my 

22 objection on behalf of the hospital to the entry of the order 

23 and to this proceeding and notice. We have not received 

24 notice until approximately one-thirty and an hour's delay and 

25 I arrived here at about twenty minutes of three. 
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1 THE COURT: Your objection is noted and preserved 

2 for the record. 

3 All right. 

4 

5 (Whereupon, this hearing was concluded.) 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF NORFOLK 

I. I PHYSICIAN 392, 1 1 

. Plaintiff, 

.I 
lj 

;j 
:. 

'I 
.! 

v. 

THE BOARD OF DIRECTORS OF MEDICAL 
C~NTER HOSPITALS, INC., 

Defendants. 

ORDER OF TEMPORARY INJUNCTION 

Upon the prayer of the plaintiff in the Bill of 

Complaint herein, an injunction is immediately granted: 

1. Restraining and Enjoining the Board of Directors 

of Medical Canter Hospitals, Inc. (MCH) and its aqents, 

servants and employees or subsidiary committees, from: 

(a) Suspending or in any way modifyinq the hospital 

privileqes of Physician 392J 

(b) Preventinq Physician 392 from .admittinq and 

treatinq surgical patients. 

This injunction shall be effective from March 31, 

1986 to May 1, 1986 or un~i1 further order of this Court. 

ENTER: 

I ask for this: 

Sean 
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Exhibit B 

V I R G I N I A 

IN THE CIRCUIT COURT OF THE CITY OF NORFOLK 

PHYSICIAN 392, -
Plaintiff, 

v. 

THE BOARD OF DIRECTORS OF 
MEDICAL CENTER HOSPITALS, 
INC., 

Defendants. 

Commonwealth of Virginia· 
City of Norfolk 

) 
) 
) 
) 
) In Chancery No. C86-496 
) . 

) 
) 
) 
) 
) 
) 

AFFIDAVIT 

to wit: 

NOW COMES Frank Kollmansperger, who deposes and states as 

follows: 

1. I, Frank Kollmansperger, serve as Chairman of the Board 

of Directors of Medical Center Hospitals. 

2. As Chairman of the Board of Directors of Medical Center 

Hospitals ("Board") , I am knowledgeable of the circumstances 

concerning the investigation of Physician 392, and of the reasons 

for the March 25, 1986 Decision of the Board of Directors to 

suspend the ~!edical Staff privileges of Physician 392, and to 

impose the other disciplinary actions, as stated therein • 
. 

3. The impcsi tion of disciplinary actions against Physi-

cian 392 was deemed necessary by the Board to ensure that the 

proper standards of patient care at Medical Center Hospit~ls are 

122 



123 

met, to ensure necessary compliance with the rules and regula­

tions of Medical Center Hospitals, to ensure ·the professional 

competency of physicians admitting and treating patients at 

Medical Center Hospitals, and to otherwise ensure the continued 

.safe and efficient operations of Medical Center Hospitals. 

4. Continuation of this injunction will irreparably impair 

and impede the present and future ability of the Board to to 

ensure that the proper standards of patient care at Medical 

Center Hospitals are met, to ensure necessary compliance with the 

rules and regulations of Medical Center Hospitals, to ensure the 

professional competence of physicians admitting and treating 

patients at Medical Center Hospitals, and to ensure otherwise the 

continued safe and efficient operation of Medical Center Hospitals. 

5. Continuation of the temporary injunction will have the 

foregoing injurious effects because, in effect, this Court has 

denied this Board its legal authority to go,tern the internal 

affairs of Medical Center Hospitals, including appoint~ent to, 
. 

and removal from membership in its Medical Staff. 

6. The foregoing injurious effects also will occur as a 

result of any disclosure of peer re"Tiew information, including 

the deliberative processes of l·1edical Staff comrni ttees charged 

with the revie\or of physician practices at r-!edical Center Hos-

pitals. Disclosure of such matters and "judicial review" thereof 

will have a demonstrable "chilling effect" on the willingness of 

physicians to serve on such committees and to provide car.did and 

critical observations as necessary to such reviews. 
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7. To the best of my knowledge, information and belief, 

and based upon my review of the record of the proceedings, the 

Decision of the Board was made in compliance with all applicable 

provisions of the By-laws, Rules and Regulations of the Medical 

Staff of Medical Center Hospitals. 

8. The practice of Physician 392 at Medical Center Hos-

pitals as a member of the Medical Staff is not and was not based 

upon any contract, express or implied, bet\'ieen Medical Center 

Hospitals and Physician 392. 

8~v ~·. ~/ .L - _,. / 

Frank Kollmansperger 

Subscribed and sworn to before this this //Ji day of April, 
1986. 

Notary Public 

My Conunission Expires: </-~ r-rJ-~ I was commissioned notarY. as F~eida D. Bray 
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BY-LAWS AND 
RULES AND REGULATIONS 

OF 
THE MEDICAL STAFF OF MEDICAL CENTER HOSPITALS 

PREAMBLE 

WHEREAS, the Medical Staff is responsible for the quality 

of medical care in the hospitals and must accept and assume 

this responsibility, subject to ultimate authority of the 

Board of Directors; and 

WHEREAS, the best interests of the patient are protected 

by the Medical.Staff's concerted effort. 

THEREFORE, the members of the Medical Staff practicinq in 

Medical Center Hospitals hereby orqanize themselves in 

conformity with these By-Laws, Rules and Requlations. 

ARTICLE I 

DEFINITIONS 

A. Board of Directors. "Board of Directors" or "Board" 

shall mean the Board of Directors of Medical Center Hospitals. 

B. Medical Executive Committee. "Medical Executive 

Committee" shall mean the Executive Committee of the Medical 

Staff of Medical Center Hospitals. 



C. Medical Staff. "Medical Staff" shall mean all 

physicians, dentists, podiatrists and others who are 

privileged to attend patients at Medical Center Hospitals. 

D. Practitioner. "Practitioner" shall mean any 

appropriately licensed physician, dentist or podiatrist 

applying for or exercising clinical privileges at Medical 

Center Hospitals. 

ARTICLE II 

NArtlE 

The name of this organization shall be the Medical Staff 

of Medical Center Hospitals. 

ARTICLE III 

PURPOSES AND RESPONSIBILITIES 

A. The purposes of this organization shall be: 

1. To assume that all patients who seek medical 

treatment receive the best possible medical ·care. 

2. To provide a means which medical and 

administrative problems may be discussed bv the Medical Staff 

with the Board of Directors and the Administration. 

3. To initiate and maintain a Medical Staff 

organization. 
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4. To provide medical education and to maintain 

appropriate educational standards. 

B. The responsibilities of this organization shall be: 

1. To assure the rendering of efficient and high 

quality patient care throughout Medical Center Hospitals, and 

to account therefor to the Board of Directors. 

2. To initiate and pursue corrective and 

disciplinary action against practitioners, when warranted. 

3. To assist in the identification of community 

health needs and institutional goals related thereto, and to 

implement programs to meet those needs and goals. 

ARTICLE IV 

MEMBERSHIP 

A. Qualifications. Practitioners, in order to acquire 

and hold membership on the Medical Staff, must have graduated 

from an approved or recognized medical school, dental school, 

school of osteopathy or· school of podiatric medicine, have 

satisfactorily completed the Application for Appointment to 

the Medical Staff (including the receipt by the Medical Center 

Hospitals of all necessary information and documents 

pertaining to the application), and be legally li~ensed to 

practice in the Commonwealth of Virginia. Practitioners who 

do not meet the minimum criteria above may also have 
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privileges which are consistent with the Rules and Regulations 

of the Healing Arts Licensed and Regulated by the Virginia 

Board of Medicine, Section 4.3. No applicant shall be denied 

membership on the Medical Staff on the basis of sex, race, 

creed, color, or national origin. Privileges awarded apply to 

all divisions of Medical Center Hospitals, and similarly, the 

obligations and responsibilities appropriate to the privileges 

awarded apply in all tlivisions of Medical Center Hospitals. 

B. Appointment Procedures. 

1. Initial Appointment. All applications for 

Medical Staff membership and privileges shall be made on an 

approved form (see Appendix A) and submitted to the Secretary/ 

Treasurer of the Medical Staff who, in turn, shall transmit 

such applications to the Departmental Authorities Committee. 

Failure of the applicant to complete the form accurately and 

honestly can be grounds for the denial of membe+ship and 

privileges initially, or revocation of privileges once already 

granted. The Departmental Authorities Committee shall 

investigate each application in detail to determine 

completeness and advise the applicant should any deficiency be 

found. The Departmental Authorities Committee shall then 

afford the Department in which the applicant desires to 

practice an opportunity to review the application, make 

whatever investigation is deemed advisable, and submit its 

written recommendation to the Departmental Authorities 
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Committee. Based upon its own review of the application and 

investigation of the applicant, and upon consideration of the 

report of the Department, the Departmental Authorities 

Committee shall forward its report on the application, with 

recommendations and supporting data to the Medical Executive 

Committee. The Medical Executive Committee, after review, may 

refer the application back to the Departmental Authorities 

Committee if it desires further information, or it may make 

its own recommendations and report to the Board of Directors 

at the Board's next regular meeting. The Departmental 

Authorities Committee and the Medical Executive Committee 

shall complete their consideration of the application in 

sufficient time to enable the Board of Directors to take 

action within sixty (60) days after submission of the 

application and providing of all necessary information by the 

applicant. 

2. Reappointment. 

a. Three months prior to the expiration date 

of a member's ·staff appointment, the Medical Staff Office will 

provide the member with an application form (see Appendix A) 

for reappointment. Each member desiring reappointment shall, 

at least two (2) months prior to such expiration date, submit 

this application to the Medical Staff Office. 

b. The form shall contain the information 

necessary to maintain a current file on the reapplying 
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practitioner. 

c. The Department Chief shall review the form 

and the member's file and shall transmit his recommer.dQtions 

to t:he :Jet:>artme·ntal Aut:hori ties Committee. 

d. The Departmental Authori~ies Committee 

shall review the member's file together with the 

recommendation of the Department Chief and other ::elevant 

information and forward a written r9port with its 

recommendations to the Medical Executive Committee. 

e. The Nedical Executive Committee shall 

promptly make its recommenda~ior.s to the Board of Directors. 

f. The reappointment of a practitioner shall 

not be considered a condonation of any prior misconduct or 

sub-standard practice and shall not prejudice the Medical 

Staff or Medical Center Hospitals in any way in the exercise 

of any of its rights or remedies, including ~he taking of 

corrective action, regarding such misconduct or sub-standa::d 

practice. 

3. Term of Acpointrnent. All appointments tc the 

Medical Staff and renewal of privileges shall be made by the 

Board of Directors acting upon the report and recommendations 

of the Medical Executive Committee, and shall be for a term of 

two years unless otherwise provided. 

4. Consultation. Tne Board of Directors shall 

take no action on any application for membership, refuse to 
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renew any application previously made, or cancel any 

previously made appointment without first conferring with the 

~tedical Executive Committee. 

5. Standard of Review. Any recommendation made or 

action taken by any committee or member of the Medical Staff, 

whether under this Section B of Article IV or under any other 

provision of these By-Laws and Rules and Regulations, toward: 

a. denying or withholding from a duly 

licensed practitioner staff membership or 

any professional privileges; 

b. excluding or expelling a member from staff 

membership; and 

c. curtailing, terminating or diminishing in 

any way a member's professional 

privileges. 

may be based only upon standards of patient care, patient 

welfare, or the character or competency of the applicant, 

misconduct by the applicant in any hospital, violation of 

these By-Laws and Rules and Regulations for the Medical Staff 

or of any rules or regulations of Medical Center Hospitals or 

other interference with the objectives or efficient operations 

of Medical Center Hosp~tals. 

6. Appeals from Adverse Action. Any recommenda­

tion of the Medical Executive Committee which would have an 
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adverse effect upon the practitioner as set out in Article IV, 

Section B, subsection 5 above shall be in writing, shall state 

the reasons for the recommendation and shall entitle the 

affected practitioner to the right to a hearing and appeal set 

forth in Article X hereof. A copy of such written 

recommendation shall be provided promptly to the practitioner. 

7. Reapplication Forbidden For Six Months. An 

applicant who has received an adverse decision from the Board 

of Directors regarding appointment based on the merits of his 

application shall not be eligible to reapply for a period of 

six (6) months following the date of such decision or the 

conclusion of any appeal therefrom. Any such reapplication 

shall be processed as an initial application, and the 

applicant must submit such additional information as the 

Medical Staff or Board of Directors may require to demonstrate 

that the basis for the earlier adverse action nQ longer 

exists. 

C. Ethical Obligations. All members shall conduct 

their practice in accordance with the respective Codes of 

Ethics of the American Medical Association, the American. 

Dental Association and such other codes or canons as from time 

to time may be approved by the Medical Staff. Additionally, 

all members of ·the Medical Staff will refrain from rebating a 

portion of a fee or receiving other inducements in exchange 

for a patient referral, deceiving a patient as to the identity 
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of another practitioner providing services or treatment, and 

delegating the responsibilities for diagnosis or treatment of 

patients to another practitioner who is not qualified. 

D. Leaves of Absence. 

1. Granted. The Medical Executive Committee may, 

in its discretion, grant leaves of absence from Medical Staff 

responsibilities for reasonable periods of time without 

requiring reclassification (e.g., service in Armed Forces or 

illness). 

2. Reinstatement. A Medical Staff member may 

request reinstatement of his membership and privileges by 

submitting a written notice to that effect to the President of 

the Medical Staff for transmittal to the Medical Executive 

Committee. If the Medical Executive Committee requests, the 

member shall also submit a written su~mary of his relevant 

activities while on leave. The Medical Executive Committee 

·shall then make a recommendation within forty-five (45) days 

to the Board of Directors concerning the reinstatement of the 

member's rights and privileges. 

ARTICLE V 

MEDICAL STAFF DIVISIONS 

The Medical Staff shall be divided into Active, 

Associate, Courtesy, Consulting, Temporary, Honorary and 

Affiliate Staffs. 
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A. The Assc~iate Medil:al Staff. 

1. The Associate Medical Staff shall consist of 

all new physician and dentist members ot the Staff who are 

eligible and intencl to become permanent members of the Medical 

Staff after a probationary period of one year, during which 

time the requireme:1ts for Ac'tive Medical Staff membership are 

to be fulfilled. 

2. Associate Medical Staff members shall attend 

meetings as specified in Article XI of these By-Laws. They 

shall not be eligible to make nominations, vote or hold 

~lective office but shall otherwise be subject to those 

obliqa~ions and responsibilities borne by members of the 

Active Medical Staff, as assigned by the President of the 

Medical Staff or the chiefs of their respective departments. 

3. Associate Medical Staff members may request 

Active or Courtesy Staff status after one year .. If a member 

has had Associate Staff status for a period of one year, but 

has not fulfilled the requirements for advancement to the 

Active Medical Staf£ as outlined in this Article IV and 

elaborated by the President o£ the Medical Staff, he may be 

granted an additional one year grace period. If at the 

expiration of the qra~e period, he has still not fuLfilled the 

requirements, he will be placed on the Courtesy Staff. 

-10-
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B. The Active Medical Staff. 

1. The Active Medical Staff shall consist of 

physician and dentist members who have completed the 

requirements of the Associate Staff. The Active Staff is 

responsible for transacting the business of the Medical Staff 

and establishing and maintaining standards for the care of 

patients of the Hospitals. 

2. Members of the Active Medical Staff shall 

participate actively in the inpatient and outpatient service 

programs as assigned by the Chiefs of their respective 

departments. 

3. Members of the Active Medical Staff shall be 

eligible to vote for and hold Medical Staff office, shall be 

required to attend meetings as provided in Article XI and 

shall serve on at least one staff committee if asked to do so 

by the President. 

4. Members of the Active Medical Staff will be 

given preference for non-emergency admissions when there is a 

shortage of hospital beds. A shortage occurs when the 

occupancy of a particular category of beds (Medical-Surgical, 

Psychiatric, OB, etc.) is at 90% occupancy or higher. 

C. The Courtesy Medical Staff. 

1. The Courtesy Medical Staff shall consist of 

those physician and dentist members who wish to attend a 

limited number of private patients in Medical Center 
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Hospitals, but do not desire to become members of the Active 

or Consulting Staffs. 

2. Members of the Courtesy Staff shall not be 

permitted to make nominations, vote or hold elective office, 

but shall serve on committees where eligible under these 

By-Laws and shall be required to attend committee meetings 

provided in Article XI. 

3. A member of the Courtesy Medical Staff is 

permitted up to twelve (12) inpatient contacts per year. 

Participation in the care of a patient admitted by him or 

another Medical Staff member constitutes an inpatient contact. 

This includes admissions, formal consultations and operations, 

excluding surgery in the Ambulatory Surgical Center. If his 

practice exceeds this limit, he shall be required to apply for 

privileges on the Active Staff. Failure to abide by ·this 

provision will be grounds for the revocation of.all 

privileges, pursuant to Articles IX and X of these By-Laws. 

The Executive Committee has the au~~ority to 

grant, at the time of the bi-annual reappointment to the 

Medical Staff, exemptions to this provision for members of ~~e 

Courtesy Staff who provide coverage only on weekends, 

holidays, nights or emergencies for patients being attended by 

members of the Associate, Active or Consulting Staffs. Such 

exemption shall be granted only with the unanimous approval of 

the departments of the practi~icners involved. 

-12-
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4. The right and duty of assigr~ent to Emergency 

Room rotational coverage as well as inpatient and outpatient 

service responsibilities shall not apply to the Courtesy Staff 

category. 

D. Consulting Medical Staff. 

The Consulting Medical Staff shall be divided into 

two sections: (1) Permanent Consulting Medical Staff and (2) 

Visiting Consulting Medical Staff. 

1. Permanent Consulting Medical Staff. 

a. The Permanent Consulting Medical Staff 

shall consist of physician and dentist members who are 

fifty-five (55) years of age or older and have served on the 

Active Medical Staff for a minimum of twenty (20) years or ~no 

have reached age sixty-five (65), who possess recognized 

professional ability and who continue actively to practice 

medicine while manifesting a continuing interest in the 

Hospitals' professional standards and medical education 

program. 

b. Members of the Permanent Consulting 

Medical Staff shall be eligible to vote and hold office and 

upon accepting a committee appointment shall be required to 

attend Committee meetings as provided in Article XI. 

c. Members of the Permanent Consultinq 

Medical Staff shall participate in the inpatient and 

outpatient service programs as assigned by the Chiefs of their 
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respective departments. 

2. Visiting Consulting Medical Staff. 

a. Members of the Visiting Consulting Medical 

Staff may be granted temporary membership by the President of 

the Medical Staff and the President of Medical Center 

Hospital~. The Visiting Consultant's primary function shall 

be to assist in the teaching and/or continuing medical 

education programs of the Hospitals. A Visiting Consultant's 

qualifications and requested scope of activity shall be 

presented in writing to the President by the Chief of the 

department concerned. A Visiting Consultant shall not be 

required to apply for privileges except to the extent that the 

scope of the proposed activities must be delineated as part of 

the request. 

b. A member of the Visiting Consulting 

Medical Staff shall not be eligible to vote or ~old office or 

to serve on committees and shall not be required to pay annual 

dues. 

c. If temporary membership is granted, the 

Visiting Consultant must sign an agreement to abide by all the 

By-Laws, Rules and Regulations of the Medical Staff. 

E. Temporary Medical Staff. 

1. The President of the Hospitals, upon the 

recommendations of the President of the Medical Staff and the 

Chief of the department involved, shall have the authority to 
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grant, as a matter of courtesy, temporary membership {and 

concurrent limited privileges pursuant to Article VIII.E.2) to 

a qualified applicant under Article IV for a period of ninety 

{90) days or until the Departmental Authorities Committee has 

appropriately reviewed the application. If the applicant's 

temporary privileges are terminated, membership shall cease 

immediately. 

2. If temporary membership is qranted, the 

applicant must agree, in writing, to obey all the By-Laws, 

Rules and Regulations of the Medical Staf£. Pending final 

action upon the applicant's application for privileges, and 

upon the discovery of any information or the occurrence of any 

event which raises questions about a practitioner's 

professional qualifications or ability, the President of the 

Hospitals or the President of the Medical Staff may terminate 

such temporary membership. 

3. A ·temporary member shall not be entitled to the 

procedural rights afforded by Articles IX and X of these 

By-Laws except as provided under Article IV of these By~Laws, 

nor shall he be entitled to vote, hold office or required to 

pay dues. 

F. The Honorary Medical Staff. The Honorary Staff 

shall consist of members who have retired from active hospital 

practice, and whom the Medical Staff desires to honor. 

Honorary members shall not be permitted to hold elective 
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office or vote and shall have no assigned duties, nor shall 

they be required to pay annual dues. 

G. The Affiliate Staff. 

1. The Affiliate Staff shall include professionals 

whose occupations involve them in direct patient contact and 

care, but who are not doctors of Medicine, Osteopathy, or 

Dentistry. Membership in the Affiliate Staff shall be granted 

only after appropriate application to the Medical Executive 

Committee and Board of Directors as prescribed for other 

categories of staff membership. Members of the Affiliate 

Staff shall have·no voting privileges, may hold no elective 

office and, except for Podiatrists, may not attend quarterly 

staff meetings. The Departmental Authorities Committee shall 

have the authority to assign members of the Affiliate Staff to 

appropriate departments, and shall require members of the 

Active, Courtesy or Consulting Medical Staffs to be 

responsible for any service rendered by an Affiliate Staff 

member as appropriate. 

2. The Affiliate Staff shall be divided into two 

sections: 

a. The Podiatry Section; 

b. The Health Professional Affiliates 

Section, which shall be divided into four (4) categories: 

-16-
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Category I: 

r.ategory II: 

~ategory III~ 

\ 
Category IV: 

Psychologists, Speech 

Pathologists, Social Workers 

and Audiologists. 

Certified Physician Assistants 

and Certified Nurse 

Practitioners (as recognized by 

the State Boards of Medicine 

and Nursing). 

Certified O.R.T. 's, Certified 

Surgical Assistants, Certified 

Dental Assistants, Certified 

Dental Hygienists, Registered 

Nurses, Licensed Practical 

Nurses and Certified 

Opthalmalic Assistants. 

Physicists, Biochemists, 

Certif~ed Registered Nurse 

Anesthetists and other health 

professionals whose occupation 

requires advanced expertise and 

training in highly specialized 

areas of medical science. 

3. Rights and Responsibilities of Affiliate Staff 

a. A member of the Podiatry Section shall 
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have the following rights and responsibilities: 

(1) To write orders within the scope of 

his license, certificate or other legal credential, and to the 

extent established for him in the Rules and Regulations of the 

Medical Staff and the Department to which he is assigned. 

(2) To serve on Medical Staff, 

Departmental and hospital committees. 

(3) To attend meetings of the Medical 

Staff and Department to which he is assigned, and Medical 

Staff and hospital education programs. 

(4) To exercise such other rights and 

responsibilities as may, by resolution or policy adopted by 

the Medical Staff or by any of its departments or committees 

and approved by the Medical Executive Committee and the Board 

of Directors, be accorded to Podiatrists as a group, such as 

the right to vote on specified matters, to hold.defined 

offices, or any other perogatives for which medical education, 

training and experience beyond that which a Podatrist can 

demonstrate is not a prerequisite. 

(5) To exercise admitting and clinical 

privileges as specified in Article VIII. 

(6) To enjoy the benefits of those 

procedural rights established in Articles IX and X. 

b. Members of the Health Professional 

Affiliates Section shall have the following rights and 
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responsibilites: 

(1) To provide specified patient care 

services under supervision or direction of a physician member 

of the Medical Staff, and subject to any licensure 

requirements or other legal limitations, exercise independent 

judgment within the areas of his professional competence. 

(2) To write orders within the scope of 

his license, certificate or other legal credential, and to the 

extent established for him in the By-Laws and Rules and 

Regulations of the Medical Staff and the Department to which 

he is assigned. 

(3) To serve on Medical Staff, Department 

and hospital committees to which he is assigned. 

(4) To exercise such other rights and 

responsibilities as- may, by resolution or written policy 

adopted by the Medical Staff or by any of its departments or 

committees and approved by the Medical Executive Committee and 

the Board of Directors, be accorded to Health Professional 

Affiliates as a group, or to any specific category of Health 

Professional Affiliates, such as the right to vote on 

specified matters, to hold defined offices, or any other 

rights and responsibilities for which medical education, 

training and experience beyond that which a Health 

Professional Affiliate or particular group thereof can 

demonstrate is not a prerequisite. 
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(S) Members of ~he Health Professional 

Affiliates Section shall hav·e no admitting privileges. 

(6) Mer.lbers of the Health Professional 

Affiliates Section shall not enjoy the procedural rights 

provided in Articles IX and X . 

. ~RTICLE VI 

GOVERNNENT OF THE MEDICAL STAFF 

A. Officers. 

1. The officers of the Medical Staff shall assume 

office at the annual meeting and serve for a term of one year 

or until ~heir successor takes office. The officers shall be: 

a. President. The President shall call and 

preside a~ all meetings of the Medical Staff and the Medical 

Executive Committee. The President shall make such 

appointments as may be authorized by these By-Laws and will be 

an ex-officio member of all committees. 

b. Vice-President and President Elect. The 

t/ice-President shall, in the absence of the President, assume 

the duties of the President and have the authority of the 

President. He shall serve as Chairman of the Departmental 

Authorities Committee and shall also be President Elect. 

c. Secretary/Treasurer. The 

Sec=etary/Treasurer shall cause ~o be kept accurate and 

complete minutes of meetings of the Medical Staff and the 
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Medical Executive Committee, call meetings on order of the 

President, attend to all correspondence, collect dues as 

provided by these By-Laws, keep accurate and complete records 

of all funds entrusted to him, and perform such other duties 

as ordinarily pertain to his office. He shall serve as 

Chairman of the Education Committee. 

2. Qualifications. Officers must be members of 

the Active or Permanent Consulting Medical Staffs at the time 

of nomination and election, and must remain members in .good 

standing during their tenure in office. The failure to 

maintain such status shall immediately create a vacancy in the 

office involved. The President and Vice-President must be 

physicians or dentists with demonstrated competence in their 

field of practice and demonstrated experience and ability to 

direct the medical and administrative aspects of hospital and 

staff activities. 

3. Nominations. A nc~inating commit~ee shall 

present a slate of nominations for the office of President (i: 

there be no Vice-President), Vice-President a~d 

Secretary/Treasurer at the annual meeting. These nominations 

may be supplemented by nominations from the floor. The 

committee shall publish its slate of nominees by posting it in 

a conspicuous place on Medical Staff bulletin boards in each 

hospital at least one month prior to the annual meeting. 

4. Election. Voting shall be by secret written 
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ballot, and voting by proxy shall not be permitted. A nominee 

shall be elected upon receiving the majority of the valid 

votes cast. If no candidate for the office receives the 

majority vote on the first ballot, a runoff election shall be 

held promptly between the two candidates receiving the highest 

number of votes. 

5. Removal. An officer of the Medical Staff may 

be removed from office by a three-quarters vote of the members 

of the Medical Staff present at a duly convened meeting of the 

Medical Staff. Removal shall only be for cause, which shall 

be defined as proven dishonesty, conviction of a crime 

involving moral turpitude, failure to attend meetings without 

just excuse, loss of qualification for membership on the 

Active or Permanent Consul~ing Medical Staffs, suspension of 

privileges or such other neglect of a member's responsibi­

lities as the Medical Staff may judge justifyin~ removal. 

6. Succession of Authority. Should the President 

for any reason be unable or unavailable to exercise his 

authority as President, this authority shall pass to the 

Vice-President and subsequently to the Secretary-Treasurer. 

In the event of their absence, the succession of authority 

shall be as enumerated below. If the availability of the 

President is restored, he shall iMmediately regain his· 

authority as President. 

(1) The President 
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(2) The Vice President 

(3) Secretary/Treasurer 

(4) Immediate Past President 

(5) Chairman of the Quality Evaluation Committee 

(6) Co-Chairman of the Patient Care Committee - NGH 

(7) Co-Chairman of the Patient Care Committee - LMH 

(8) 

(9) 

(10) 

(11) 

(12) 

(13) 

Chief of 

Chief of 

Chief of 

Chief of 

Chief of 

Chief of 

Surgery 

Internal Medicine 

Family Practice 

OB,IG'YN 

Psychiatry 

Pediatrics 

(14) and (15) Chiefs of other Departments on 

Medical Executive Committee 

B. Medical Executive Committee. 

1. Duties. The duties.of the Medical Executive 

Committee shall be: 

a. to be responsible to the Board of 

Directors for the general quality of 

medical care rendered to patients in the 

hospital. 

b. to meet at least monthly and have 

authority over and be responsible for the 

direction of the activities and general 

policies of the various departments and 
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committees; 

c. to represent and to act on behalf of the 

Medical £taff, subject only to any 

limitations imposed by these bylaws;· 

d. to receive and act upon reports of 

departments and committees; 

e. to prepare and present programs at 

meetings of the Medical Staff and report 

on Executive Committee actions at such 

meetings; 

f. ·-- to implement policies of the Medical Staff 

which are not the responsibility of the 

departments; 

g. to provide a liaison among Medical Staff, 

the President of the Hospitals and the 

Board; 

h. to recommend action to the President of 

the Hospitals on matters of a 

medico-administrative and hospital 

management nature; 

i. to ensure that the Medical Staff is kept 

abreast of the Joint Commission on 

Accreditation of Hospitals accreditation 

program and informed of the accreditation 

status of the hospital; 
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j. to review the credentials of all 

applicants and to make recommenda~ions to 

the Soard regarding appointment to the 

Medical Staff, assignments to departments 

and delineation of clinical privileges; 

k. to review all information available 

regarding the performance and clinical 

competence of persons who hold 

appointments to the medical staff and as a 

result of such review to make 

recommendations to the Board regarding 

reappointments and renewal of or changes 

in clinical privileges; 

The Medical Executive Committee may delegate to other 

committees such powers and duties as it may deem proper. 

2. Membership. 

a. The voting members of the Medical 

Executive Committee and the method of their appointment shall 

be: 

(1) The President - (elected) 

(2) The Vice President - (elected) 

(3) Secretary/Treasurer - (elected) 

(4) Immediate Past ?re~ident - (automatic) 

(5) Chairman of the Quality Evaluation 
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be: 

Committee - (automatic) 

(6) Co-Chairman of the Patient Care Committee 

(Norfolk General Division) - (automatic) 

.(7) Co-Chairman of the Patient Care Committee 

(Leigh Memorial Division) - (automatic) 

(8) Eastern Virginia Medical School 

representative (selected by the Medical 

Executive Committee from a slate of one or 

more persons nominated by the President of 

the Eastern Virginia Medical Authority) 

( 9) 

(10) 

(11) 

( 12) 

(13) 

(14) 

Chief 

Chief 

Chief 

Chief 

Chief 

Chief 

of 

of 

of 

of 

of 

of 

Surgery - (automatic) 

Internal Medicine - (automatic) 

Family Medicine - (automatic) 

OB/Gyn - (automatic) 

Psychiatry - (automatic) 

Pediatrics - (automatic) 

(15) and (16) The Chiefs of as many other 

Departments as are necessary to 

bring the voting committee 

membership to sixteen (elected 

by the Department Chiefs, voting 

among themselves). 

b. Ex-officio members without a vote shall 

(17) The Chairman of the Board of Directors of 
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Medical Center Hospitals 

(18) The President of Medical Center Hospitals 

(19) The Hospital Administrator of the Norfolk 

Gen~ral Division 

(20) The Hospital Administrator of the Leigh 

Memorial Division 

(21) Administrative Assistant for Medical Staff 

Affairs 

c. The quorum of the Medical Executive 

Committee shall be fifty-one percent, or nine members so long 

as sixteen voting members have been chosen. 

C. Standing and Ad Hoc Committees. These committees 

are listed and their duties explained in Appendix B. 

ARTICLE VII 

CLINICAL DEPARTMENTS 

A. Departments. 

1. The Departments of the Medical Staff shall be 

as follows: 

Anesthesia 

Dermatology 

Emergency Medicine 

Family Practice 
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Pathology 

Pediatrics 

Plastic Surgery 

Psychiatry 



Medicine Radiation Oncology 

Neurosurgery 

Obstetrics & Gynecology 

Ophthalmology 

Orthopedics 

Otolaryngology 

Radiology 

Surgery 

Urology 

2. New Departments of the Medical Staff may be 

created only a~ a meeting of the Medical Staff and upon the 

two-thirds vote of the members of the Medical S~aff present 

and voting. 

3. Divisions within a Department may be formed 

when appropriate by the majority vote of ~he members of the 

Department, with the approval of the Medical Executive 

Committee. 

B. Assignment to Deoartrnents. Assignment to 

Departments shall be made by the Medical Executive Cc~~:ttee 

at the time of a member's initial appointment and upon the 

recoa~endation of ~he Departmer.tal Au~horities Ccmrn:ttee. 

~e~~ers of Departments shall net be requ~red to be exclus~ve 

specialists, but it is expected that they will be well 

~~alified as provided in Articie VI!! of these By-Laws in th~ 

specialty to which they are assigned. 

C. Organization of Departm~nts. 

1. Ceoartmental Rules and Re~~lations. 

Departments shall recommend to the Departmental Au~~orities 
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Committee rules and regulations pertaining to their 

Departments. Upon approval by the Medical Executive 

Committee, such rules and regulations will be binding upon the 

Department's members. 

2. Officers. 

a. The Department members eligible to vote 

shall, in March of each year, elect a Chief who shall serve 

for a term of one year, starting at the Annual Meeting and 

continuing until his successor takes office. He may not serve 

as Chief more than three years consecutively, except in the 

Departments of Pathology and Radiation Oncology. The Chief 

shall be responsible to the President of the Medical Staff for 

the functioning of his department, and shall have general 

supervision over the clinical work within his department. The 

Chief shall be responsible for biannual evaluation and 

recommendation for the renewal of the privileges of each 

·member of the Department. The Chief shall have the authority 

and responsibility to investigate the actions of any 

practitioner assiqned to his Department regarding patient care 

or other professional activities within the hospital. 

Committees may be appointed by the Chief to assist in the 

investigation and evaluation of Department members. The Chief 

shall also have the authority to issue a written admonition or 

censure to a practitioner if the practitioner's professional 

activities are deemed to be inappropriate, whereupon the 
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affected practitioner may request the Chief to institute the 

corrective action procedures provided in Article IX. This 

request must take place within thirty (30) days of the receipt 

of a notice of admonition or censure by the affected 

practitioner. 

b. The Department shall also elect a 

Secretary, whose job shall include but not be limited to those 

matters specified in 3.c., below. The Department may 

establish other officers and committees as needed. 

c. Departmental Officers may be removed by 

the same procedures as specified for Medical Staff officers in 

Article VI.A.S, above, except that the vote of the Department 

shall be final. 

3. Meetings. 

a. There shall be monthly departmental 

meetings, the agenda for which shall include bu~ not be 

limited to the examination of the care and treatment of the 

patients served by the Department, the regular business of the 

Department, the review 9f the credentials of applicants for 

appointment to the Department and the making of 

recommendations thereon to the Medical Executive Committee. A 

quorum shall be twenty-five percent of the voting members of 

the Department. 

b. Every active and associate member shall 

attend at least fifty percent of· his Departmental meetings, 
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and shall in no event be absent from a meeting at which one of 

his patient's clinical course of treatment is scheduled for 

discussion. 

c. The Secretary shall maintain a complete 

written record of the Departmental meetings. All motions 

shall take the form of recommendations to the Departmental 

Authorities Committee, which shall be submitted in the form of 

Departmental minutes to that committee. The Departmental 

Authorities Committee shall, upon receipt thereof, either 

accept, modify, remand or reject the Department's 

recommendation. 

D. Directors of Residency Training Program. (In 

Departments with Resident Raining Programs). 

1. The Director of Residency Training Programs in 

each Department shall be nominated by the Chairman of the 

corresponding Department in the Medical School. This 

appointment shall be approved by the Board of Directors with 

the advice and consent of the Medical Executive Committee and 

the Department involved. 

2. The Director of Residency Training Programs in 

each Department has the responsibility and the authority to 

approve members of the Medical Staff for participation in the 

graduate teaching program. 

3. In the event of dissatisfaction by a 

Departmental member with the actions of the Director of 
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Residency Training Programs regarding graduate medical 

education, he shall direct his complaint to the grievance 

mechanism of the Graduate School of Medicine. 

ARTICLE VIII 

PRIVILEGES 

A. Admitting Privileges. Admitting privileges shall be 

awarded to the following classes of members: 

1. Active Medical Staff. 

a. A physician member may admit as many of 

his patients as-require-hospitalization. 

b.:-:;· .. ben tal Staff members may admit patients 

provided that it is demonstrated, at the time of admission, 

that a physician member of the Active or Permanent Consulting 

Medical Staffs has assumed the responsibility for the basic 

medical appraisal of the patient and for the care of any 

medical problem that may be present or may arise during 

hospitalization. This includes the performance by the 

physician of admission history and physical examination and 

the recording of his findings in the medical record. The 

responsibile physician shall determine, with consultation if 

necessary, the overall risk and effect of planned dental 

surgery on the patient's health. All anesthesia administe=ed 

in connection with dental surgery shall be under the direct 

supervision of an Anesthesiologist privileged to practice in 
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the hospital. 

2. Associate Medical Staff. Members of the 

Associate Medical Staff shall have the same admitting 

privileges as in subsection 1., above. 

3. Permanent Consulting Medical Staff. Members of 

the Permanent Cons.ul ting Medical Sta.ff shall have the same 

admitting privileges as in subsection 1., above. 

4. Temporary Medical Staff. Members of the 

Temporary Medical Staff shall have the same admitting 

privileges as in subsection 1., above, subject to such 

limitations as may be prescribed at the time temporary 

privileges are granted. 

5. Courtesy Medical Staff. Members of the 

Courtesy Medical Staff shall be privileged to have up to 

twelve (12) "inpatient contacts" per year (including 

admissions and consultations). Dental Staff members shall 

also be subject to the limitations in subsection 1.b., above. 

An inpatient contact shall mean any participation in the care 

of a patient admitted by the Courtesy Medical Staff member or 

another member of the Medical Staff. 

6. Affiliate Staff Members in the Podiatric 

Section. A Podiatrist member may admit patients upon the 

occurrence of a physician member of the Active or Permanent 

Consulting Medical Staff, who shall be responsible for the 

basic medical appraisal of the patient and for the care of any 
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medical problem that may be present or may arise during 

hospitalization. This includes the performance by the 

physician of admission history and physical examination and 

the recording of his findings in the medical record. The 

responsible physician shall determine, with consultation if 

necessary, the overall risk and effect ·of planned podiatric 

surgery on the patient's health. All anesthesia administered 

in connection with podiatric surgery shall be under the direct 

supervision of an Anesthesiologist privileged to practice in 

the hospital. 

B. Clinical Privileges. 

1. To acquire and maintain clinical privileges, an 

individual·must be a member of the Medical Staff of Medical 

Center Hospitals, as provided in Articles IV and V. 

2. Each appli=ant shall state the specific 

privileges he seeks in his application for appointment. 

3. The determination of privileges shall be based 

upon an applicant's training, experience, demonstrated 

competence and judgment. 

4. The periodic renewal of privileges shall not 

=onstitute a condonation of prior misconduct or sub-standard 

practice, and shall not prejudice the Medical Staff or Medical 

Center Hospitals in any way in the exercise of any of its 

rights and remedies, including the taking of corrective action . 

regarding such misconduct or sub-standard practice. 
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C. Classification of Clinical Privileges. 

1. Surgical. 

a. Surgical privileges shall include: 

cardiothoracic surgery, general surgery, neurological surgery, 

ophthalmology, orthopedic surgery, otorhinolaryngology, 

pediatric surgery, plastic surgery, proctology, thoracic 

surgery, traumatic surgery, urology and vascular surgery. 

b. New applicants for surgical privileges 

shall present evidence of qualification for examination by one 

of the appropriate Boards. These qualifications must be 

acceptable to the Departmental Authorities Committee. 

Privileges granted to Board Qualified applicants are to last 

only until such reasonable time as Board Certification can be 

obtained, or as determined by departmental regulations 

satisfactory to the Departmental Authorities Committee and the 

Medical Executive Committee. 

c. Subject to ordinary periodic revi9W in 

connection with renewal, staff members who have been granted 

limited surgical privileges will retain those privileges as 

long as their standards or practice are satisfactory to the 

Departmental Authorities Committee. Physicians not having 

surgical privileges will be allowed to perform such procedures 

as may be accomplished in the Emergency Room or in general 

office practice. 

2. Obstetrical and Gynecological Privileges. 
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a. Applicants for major obstetrical and 

gynecological privileges shall present evidence of 

qualification for examination by the American Board of 

Obstetrics and Gynecology. These qualifications must be 

acceptable to the Departmental Authorities Committee. 

Privileges granted to Board Qualified applicants are to last 

only until such reasonable time as Board Certification can be 

obttained, or as determined by departmental requlatio~s 

satisfactory to the Departmental Authorities Committee and the 

Medical Executive Committee. 

b. Members of the Staff who have limited 

major obstetrical and gynecological privileges shall present 

evidence of their medical training~ experience, and 

demonstrated competence and, subject to ordinary periodic 

review in connection with renewal, will retain those 

priv!leges as long as their standards of practice are 

satisfactory to the Departmental Authorities Committee. 

·3. Minor Obstetrics. 

a. Minor Obstetrics is defined as the care of 

uncomplicated obstetrical cases with spontaneous or forceps 

delivery. Physicians with minor obstetrical privileges are 

required to have consultations for the following indications: 

{1) forceps deliveries other than outlet 

forceps; 

{2) Caesarean Section; 
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(3) breech delivery; 

(4) sterilization and other obstetrical­

surgical procedures; 

(S) presentations other than vertex; 

(6) care of obstetrical complications 

including the following: 

(a) prolonged labor (12 hours or 

longer); 

(b) prolonged second stage of labor 

(3 hours or longer); 

(c) antepartum bleeding or 

post-partum hemmorhage; 

(d) toxemia of pregnancy; 

(e) previous Caesarean Section; 

(f) multi-gestation; 

(g) post-maturity; 

(h) intrauterine growth retardation; 

(i) premature rupture of the 

membranes; 

(j) no prenatal care; 

(7) the use of oxytoxic drugs; 

(8) any patient admitted to the 

obstetrical service not in labor. 

b. Minor obstetrics privileges may be 

extended to include surgical evacuation of the uterus for 
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incomplete abortion. 

4. Medical Privileges. 

a. Shall include: allergy, cardiology, 

communicable diseases, dermatology, endocrinology, gastro­

enterology, hematology, nephrology, neurology, oncology, 

pediatrics, psychiatry, pulmonary and ~heurnatology. 

b. Applicants for privileges shall present 

evidence of qualifications for examination by an appropriate 

certifying Board and these qualifications must be acceptable 

to the Departmental Authorities Committee and the Medical 

Executive Committee. 

c. Applicants for privileges to perform 

procedures requiring special skills shall pre~ent evidence of 

approved training and competence in such techni~ues before 

these procedures may be performed by the applicant. These 

special medical privileges shall be ~eviewed and approved 

annually by the appropriate Department, ~he Departmental 

Authorities Committee, and the Medical Executiv~ Committee. 

5. Family Practice. 

a. Members of the Staff having privileges in 

:amily Practice shall present evidence of qualification for 

examination by the ~~erican Board of Family Practice or meet 

requirements as may be set forth by the Medical Executi7e 

Committee. 

b. The Department of Family Practice will 
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have its own clinical service and in addition the Family 

Practitioner may be granted hospital privileges in the 

clinical services of the other Departments (e.g., general 

medicine, minor surgery, minor obstetrics, pediatrics, etc.), 

according to his training, demonstrated ability, competence 

and judgment, as racommended by the Departmental Authorities 

Committee. 

c. Members with Family Practice privileges 

also holding privileges in other Departments will also be 

subject to the rules and regulations of the other Departments 

in which the privileges are granted. 

6. Anesthesia. Applicants for privileges in 

Anesthesia shall present evidence of qualification for 
. 

examination by the American Board of Anesthesia acceptable to 

the Departmental Authorities Committee. Applicants are 

required to have Board Certification after a reasonable time 

period, or as determined by departmental regulations 

satisfactory to the Departmental Authorities Committee and the 

Medical Executive Committee. 

7. General Dental and Oral Surgery. 

a. Requests for clinical privileges by 

dentists shall be processed in the same manner as physician 

requests for privileges. Surgical procedures performed by 

dentists shall be under the overall supervision of the Chief 

of Surgery. All dental patients shall receive the same basic 
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medical appraisal and care as patients admitted for other 

surg1cal services. 

b. General Dentistry shall include the use of 

the operating room for uncomplicated extractions of teeth, 

pre-operative and post-operative procedures relating thereto 

and other general dental procedures. 

c. Oral Surgery shall be limited to diseases 

of the teeth and jaws and lesions of contiguous soft tissues 

related to diseases of the teeth and jaws, but excluding 

malignancies. 

8. Radiology. 

a. Applicants for privileges in Radiology 

shall present evidence of completion of an approved Radiology 

residency and Board qualification by the American Board of 

Radiology. These qualifications must be acceptable to the 

Departmental Authorities Committee. Privileges granted to 

Board qualified applicants are to last on~y un~il such 

reasonable time as Board Certification can be obtained or as 

determined by departmental regulations, satisfactory to the 

Departmental Authorities Committee and the Medical Executive 

Committee. 

b. Radiology privileges shall include all 

forms of diagnostic imaging, nuclear medicine, ultrasound, 

pediatric radiology, neuroradiology, angiography, computed 

tomography, xerography, flouroscopy, and other general 
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diagnostic radiologic procedures and examinations. 

9. Radiation Oncology. Applicants for privileges 

in Radiation Oncology shall present evidence of qualification 

for examination in Theraputic Radiology. Their ~~alifica~ions 

must be acceptable to the Departmental Authori~ies Committee 

and the Medical Executive Committee. Applicants must also 

have completed an approved residency in Theraputic Radiology 

and must be interested in teaching and research and 

experienced in treatment techniques such as implants, 

electrons, etc. 

10. Pathology. Applicants for privileges in 

Pathology shall present evidence of qualification for 

examination by the American Board of Pathology. These 

qualifications must be acceptable to the Departmental 

Authorities Committee and the Medical Executive Committee. 

The applicants will be required to obtain certification from 

the American Board of Pathology within a reasonable period of 

time or as determined by jepartmental rules, or must 

demonstrate other qualifications satisfactory to the 

Departmental Authorities Committee and the Medical Executive 

Committee. 

11. Podiatric. 

a. Any Podiatrist who is a member of or 

candidate for membership on the Affiliate Staff may apply for 

clinical privi~eges. The determination of the scope of such 
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privileges shall be based upon the Podiatrist's professional 

license, experience, competence, ability, judgment and the 

reasonable objectives, rules and regulations of Medical Center 

Hospitals. Requests for such privileges shall be evaluated by 

the Departmental Authorities Committee, which shall consider 

such req~ests in the same manner as requests for clinical 

privileges by dentist members of the Medical Staff. 

b. Requests for clinical privileges, if any, 

shall be reviewed by the Department of Orthopedics. The scope 

of clinical privileges shall be delineated by the Board of 

Directors c: ~'!e:!:!.ca~ :-:nter Hospitals upon the recommendation 

of the i·!edical Execu.~l ve Committee. 

c. A P9diatrist may exercise clinical 

privileges in the treatment of patients admitted pursuant to 

subsection A. 6., above. Surgery within the scope of a 

Podiatrist's delineated privileges may be performed only 

pursuant to such program as may be recommended to and approved 

by the Medical Executi ~:e Committee. 

12. Health Professional Affiliates. Clinical 

privileges for Health Professional Affiliates shall be 

delineated in the Rules and Regulations of Medical Center 

Hospitals. 

D. Interdepartmental Privileges. Any member of the 

Medical Staff with privileges in one of the foregoing clinical 

departments may apply for clinical privileges for which he is 
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qualified in other departments, provided that his application 

for privileges is recommended by the department of which he is 

a member and concurred in and approved by the department in 

which he seeks clinical privileges. The applicant shall 

specify the procedures he seeks to perform in the second 

clinical department. The exercise of clinical privileges 

granted in the second department shall be the responsibility 

of that department in consult~tion with the department in 

which the applicant was originally granted clinical 

privileges. 

E. Limited Clinical Privileges. 

1. Emergency Privileges. In case of emergen~y, a 

physician shall do all in his power to save the life of the 

patient. In the performance of such duty, regardless of 

services or staff status or lack of it, the physician shal: be 

entitled to use all personnel and facilities of the hospital 

that may be necessary, including the calling for any 

consultation necessary or desirable. Emergency, as used 

herein, is defined as a condition in which serious harm to the 

patient is imminent or the life of the patient is in immediate 

danger and any delay in administering treatment would increase 

such danger. A physician whose response to an emergency under 

this subsection requires treatment or utilization o; hospital 

facilities beyond the scope of his granted privileges will be 

expected, when time permits, to consult with the Chief of the 
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Departmen~ concerned or an Active or Permanent Consulting 

Medical Staff member ~i~~ ~ajar pri~ileges in that Department. 

When an emergency situation no longer exists the broad 

privilege granted herein snall term:nate. Upon ~errnination, 

the President of the Medical Staff or his designee shall 

assign the patient for !ur~her tre~trnent to an appropriate 

member of the Medical Staff. 

2. ~~mocrary Priv1leges for Apolicants. 

a. !~e President of the Hospitals, upon the 

recornmendatlcn ~- :he President of :he Medical Staff and the 

Chief of the :~;a~~rn~~t involved, shall have the authority to 

grant, as a ~~~~~r ~f courtesy, ~emporary privileges 

(admitting and clinical) ~o a qualified applicant for a period 

of 90 days or unt:l the Depa~tmental Authorities Committee has 

appropriately rev:ewed the appl:cat!on. If his credentials 

are unacceptable, a , , 
~- prlvileges will cease irn~ediately. 

b. If temporary pri~ileges are 1ranted, the 

applican~ must agree, in writing, to obey all Sy-Laws, Rules 

and Regulations of the Medical Staff. ?ending fir.al action . 

upcn ~he a~plicant's ~pplication for privileges, and upon the 

discovery of any infor:a:io~ ~= the occurrence of any event 

wr.ich raises questions a~cut a practitioner's professional 

~allfications or ability to exercise any or all of the 

tempcrary privileges granted, the President of the Hospitals 

or the President of the Medical Staff may terminate any or all 
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such privileges. 

c. Such an individual shall not be entitled to 

the procedural rights afforded by Articles IX and X of these 

By-Laws if his request for temporary privileges is refused or 

all or any portion of his temporary privileges are terminated. 

Howeve~, the preceding sentence shall not be construed to 

limit the due process rights of an applicant under Article IV 

of these By-Laws and Sections 32.1-134.1 and 32.1-134.2 of the 

Code of Virginia (1950). 

ARTICLE IX 

CORRECTIVE ACTION 

A. Reasons. Corrective action may justifiably be 

requested when the activities or professional conduct of any 

practitioner with clinical privileges are likely to be 

determined to be: 

1. Detrimental to patient safety or the delivery 

of quality patient care. 

2. Disruptive to hospital operations. 

3. Below the standards and aims of the Medical 

Staff. 

4. Any of the grounds for summary suspension or 

automatic suspension in the event such action is not taken at 

the appropriate time. 

B. Procedure for Corrective Action .. 
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1. A request for any corrective action under this 

Article may be made by any officer of the Medical Staff, by 

~he Chief of any department, by the President of Medical 

Center Hospitals, by the Chairman of any Standing Committee or 

by the Board of Directors of Medical Center Hospitals. All 

such requests shall be in writing, addressed to the President, 

and be supported by reference to specific activities or 

conduct which constitute the grounds for the request. 

2 .. Whenever the corrective action may result in 

the reduction or suspension of privileges or suspension or 

expulsion from ~he Medical Staff, the President shall 

immedia.tely forward such request to 1:he Departmental 

Authorities Commi~~ee for investigation-and-shall inform the 

~ember that a charge has been filed against him and forward~d 

~o the Departmental Authorities Committee. 

3. De~artmental Authorities Commi1:tee Action. 

a. The practitioner against whom correc~ive 

ac~ion has been reques~ed shall have an opportunity for an 

interview with the Departmental Aut~orities Committee during 

its investigation. This intervie•,.; shall not consti·cute a 

hearing, shall be preliminary in nature, and none of the 

pr~cedural rules provided in these By-Laws with respec~ to 

heari~gs shall apply thereto. A record of such interview 

s~all be made by ~he Departmental Au~horities Committee and 

:ncluded with its report to the Medical Executive Committee. 
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b. Within ten days after the Departmental 

Authorities Committee's receipt of the request for corrective 

action, it shall have concluded its investigation, and shall 

i~~ediately make a report thereon to the Medical Executive 

Committee. 

4. Medical Executive Committee Action. 

a. Within ten (10) days following the Medical 

Executive Committee's receipt of the Departmental Authorities 

Committee's report, but only if the incident may result in the 

reduction or suspension of privileges or the suspension or 

expulsion from the Medical Staff, the affected practitioner 

shall be permitted to make an appearance before the Medical 

Executive·committee prior to its takinq action on such 

request. This appearance shall not constitute a hearing, 

shall be preliminary in nature, and none of the procedural 

rules provided in these By-Laws with respect. to hearings shall 

apply thereto. A record of such appearance shall be made by 

the Medical Executive Committee. 

b. The action of the Medical Executive 

Committee on a request for corrective action may be to accept, 

modify or reject the request for corrective action, to issue a 

warning, a letter of admonition, or a letter of reprimand, to 

impose terms of probation or a requirement for consultation, 

to recommend the reduction, suspension or revocati.on of 

privileges, to recommend that an already imposed summary 
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suspension of privileges be terminated, modified or continued, 

or to recommend that the practitioner's Medical Staff 

membership be suspended or revoked. 

c. Any recommendation by the Medical Executive 

Committee for the reduction, suspension or revocation of 

privileges, or for the suspension or expulsion from the 

Medical Staff shall entitle the affected practitioner to the 

procedural rights provided in Article X of these By-Laws and 

he shall be so informed pursuant to Section X. B. 

d. The Secretary/Treasurer shall promptly 

notify the President of the Hospitals in writing of the 

recommendations of the Medical Executive Committee concerning 

the reduction or suspension of privileges or. the suspension or 

expulsion from staff membership, requesting action on such 

recommendation. 

5. In the event that the request for corrective 

action was initiated by a member of the Departmental 

Authorities Committee or the Medical Executive Committee, then 

that member shall not participate in that Committee's 

decision. 

C. Summary Suspension. 

1. Grounds for Summary Suspension. 

a. The willful disregard by a practitioner of 

these By-Laws, Rules and Regulations or other hospital 

policies. 
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b. Conduct by a practitioner which requires 

that immediate action be taken to protect the life of any 

patient or to reduce the substantial risk of immediate injury 

or damage to the health or safety of any patient, employee or 

other person present in the hospital, or to any property of 

the hospital. 

c. The conviction of a felony, pursuant to 

subsection 5, below. 

d. Any action taken by the State Board of 

Medical Examiners placing the practitioner on probation. 

e. Any substantial action taken by the 

practitioner not in the best interest of patient care at 

Medical Center Hospitals. 

2. Suspension Immediate. The President of the 

Medical Staff or his designee and the President of the 

Hospitals sha~l have the authority in the situations 

enumerated in the preceding subsection to suspend summarily 

all or any portion of the privileges of a practitioner, and 

such summary suspension shall become effective immediately 

upon imposition and notice to the practitioner. 

3. Medical Executive Committee Hearing. 

a. A practitioner whose privileges have 

partially or wholly been summarily suspended shall be entitled 

to request that the Medical Executive Committee hold a hearing 

on the matter within five (~) days following receipt of the 

-49-



request. 

b. The Medical Executive Committee may 

recommend the termination, modification or continuance of the 

terms of the summary suspension. 

c. If, as a result of such hearing, the 

Medical Executive Committee does not recommend the immediate 

termination of the summary suspension, the affected 

practitioner shall be entitled to Appellate Review as provided 

in Article X of these By-Laws. 

d. The terms of the summary suspension as 

modified or continued by tr.e Medical Executive Committee shall 

remain in effect pending a final decision by the Board of 

Directors of the ~ospitals. 

4. Alternate Coverage of Patients. Immediately 

~~o~ the irnposit:.~n o! a summa=y suspension, the President of 

~~a ~ej1cal S~aff, upon consultation with the appropr1ate 

Japar~ment Chief, shall have the authority to provide for 

~lternative medical coverage for the suspended practitioner's 

~atients still in the hospital at the time of such suspension. 

:~e ~:shes of the patien~s shall be considered in the 

selection of such alternative coverage. 

5. Conviction of a Felony. 

a. The cor.viction by any court of a 

~~ac~i~ior.e= of a felo~y count may be considered prima facie 

~vi~ence that the professional conduct of the practitioner is 
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lower than the standards of the Medical Staff, and may be 

sufficient reason for summary suspension. Such summary 

suspension may be continued in effect by order of the Medical 

Executive Committee while any appeals by the practitioner are 

being adjudicated in the courts. The practitioner, and 

counsel if the practitioner so desires, are entitled to be 

present at the Medical Executive Committee meeting at which 

the summary suspension order is continued. If the conviction 

is upheld in the final adjudication of the case, this 

conviction may be deemed sufficient cause for expulsion from 

the Medical Staff, and such may be recommended by the Medical 

Executive Committee in its report to the Board of Directors. 

b. A practitioner finally determined as guilty 

of a felony may appeal the terms of the corrective action 

recommended by the Medical Executive Committee and taken by 

the Board of Directors, pursuant to the prov~sions of Article 

X. He may not, however, challenge the correctness of his 

felony convicti~n nor require any evidence to be presented 

supporting that conviction, nor may he present any evidence 

refuting it. He may, if he wishes, present witnesses as to 

his character and professional competence. 

D. Automatic Suspension. 

1. Grounds: Admitting Privileges. The temporary 

suspension of a practitioner's admitting privileges shall be 

imposed automatically in the event of: (i) the violation of 
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any rule in the Rules and Regulations of Medical Center 

Hospitals relating to the timely completion of medical records 

(currently Rule 24). 

2. Grounds: All Privileges. The temporary 

suspension of any or all of a practitioner's privileges shall 

be automatically imposed 1n the event of: (i) action by the 

State Soard of Medical Examiners revoking or suspending a 

practitioner's license to practice medicine. 

3. Medical Executive Committee Hearing. If any of 

a practitioner's privileges ar~ automatically suspended, then 

the practitioner shall be entitled to a hearing before the 

Medical Executive Committee as provided for in Section C. 3., 

above, including the practitioner's right to have counsel 

present. 

4. Alternate Coverage of Patients. If a 

practitioner's privileges are automatically suspended, 

alternate coverage of his patients shall be provided for as in 

Section C. 4., above. 

E. Termination of Physicians in Medico-Administrative 

Positions. Physicians employed by the hospital in a 

medico-administrative position ahall be subject to review and 

a hearing, if requested, by a jo~nt committee of hospital 

governing board representatives and ~epresentatives of the 

Medical Staff to determine whether ~~e reason for action 

involves the individual's medical competence or is purely 
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administrative in nat~re. If it is determined that medical 

competence is involved, ~he procedures outlined for dealing 

with a member of the Medical Staff shall be followed. If it 

is determined that the reason fo~ action is purely 

admi:listrati~:e in nature, the hospital policies or the -c::erms 

of the contract, if there is one, shall be followed . 

• ~RT!CLE X 

HEARING AND .i\PPELLATE REVIEW PROCEDURE 

A. Righ~ to Hearing and to Appellate Review. 

1. When any practitioner receives notice of a 

recommendation of the :'-ledical Executive Comrni ttee ~t~hich, if 

approved by the Board of Direc~ors, will affect his 

appointment to or status as a member of the Medical Staff or 

his exercise or clinical or admitting privileges, such notice 

shall advise him that he is entitled to a hearing before an ad 

hoc committee of the Medical Staff. If the recommendation of 

the Medical Executive Committee following such hearinq is 

still adverse to the affected practitioner, he shall then be 

entitled to a~ appellate review by the Board of Directors o£ 

the Hospitals before the fiaal .iecisior. on ·:he mat~er. 

2. All hea=ings acd appellate rev~ews shall be in 

accordance wlt~ the pr~cedural safdgua:-ds set forth in this 
I 

Article X to assure ~hat the affected practitiorier is acc~rded 

all rights to nhic~ ~e is entitled. 
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B. Notice of Hearing. 

1. The President of the Medical Staff shall be 

responsible for imm.ediatel_y giving written notice of an 

adverse recommendation or decision to any affected 

practitioner who is entitled to a hearing or to an appellate 

review, by certified mail, return receipt requested. 

2. Notice to the practitioner shall state: 

a. The practitioner's right to a hearing 

pursuant to Article X of the By-Laws. 

b. That the practitioner has ten (10) days 

following the date of receipt of this notice within which to 

submit his request for a hearing. 

c. That his failure to request a hearing 

within ten (10) days of receipt of this notice shall -

constitute a waiver of his right to a hearing and to 

subsequent appellate review of the hearing with the results 

provided in subsection X. B. 3. 

d. That within five (5) days of receipt by the 

President of the Medical Staff of the practitioner's hearing 

request, the practitioner will be notified of the date, time 

and place of the hearinq. 

e. The grounds upon which the adverse action 

is based, the specific or representative charts being 

questioned, and any other reasons or subject matter that were 

considered in making the adverse recommendation or decision. 
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3. ~lai ver. 

a. The failure of a practitioner, after notice 

of his right to a hearing, to so req~est within ten (10) days 

and in the man~e~ provided in this Section X. B., shall be 

deemed a ·..:ai\·er of his right to such hearing and any appellate 

review to which ~e might o~herwise have been entitled en the 

matter. 

'o. 'V-ihen waived hear!ng or appellate 

pertai!·!eci ':O a-. adT.rerse 1:eccmmencation ·:Jf the :VIedical 

S·.:>ard cf ::).i::-::::to:·s, such recommendation shall remain effective 

against the prac~itioner pending the Board of Directors' 

decision on the matter. 

~·Then ~he waived hea!.·:.:lg ·:)!" at:pE:J...!.ate ~·~·:: =. •. ; 

d I:1 :he e·:ent: r,..·ai·:=-·!:· .J :·cures, t:~e ?resident 

s~~ff shall promptl~ nc~:iy th~ -- . a:::c-:ea 

prac~1~!cner of h~s ~~w sta~us ~'l ~e=ti~!ed ~ail, return 

receipt ra~ue~~ec. 

C. Schedu~i~g ~f initial Hearing. 

~. ~-~ i thin !i ·"· 3 ~ 5) da~·s after. t!:e receipt of ~ 

!"~qt:~st f.:;-;: 1~-::i:lr-:.r.g f.:um a ~racti t:..oner .:iO er:ti tled., ~he 
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such a hearing and shall, ~h=~ugh the President of the Medical 

Staff, notify the practitioner of the t~~e, place and date so 

scheduled, by certified mail, return receipt requested. The 

hearing date shall be not less than ten (10) days, nor more 

than thirty (30) days from the date of notice to the 

practitioner of the scheduled hearing; provided, however, that 

a hearing for a practitioner who is under a suspension then in 

effect shall be held as soon as arrangements therefore may 

reasonably be made, but not later t~an ten (10) days from the 

date of such scheduling notice to the practitioner. 

2. Postponement of a scheduled initial hearing 
. 

shall only be permitted·with the consent of both the Medical 

Executive Committee and the affected practitioner, except that 

the Medical Executive Committee may order postponements for 

good cause. 

D. Composition of Hearing Committee. When a hearing 

relates to an adverse recommendation of the Medical Executive 

Committee, the President shall appoint, after consulting with 

the Medical Executive Committee, an· ad hoc hearing committee 

of not less than seven {7) nor more than eleven (11) members 

of the Medical Staff, one of whom shall be designated as 

chairman. No staff member who has actively participated in 

the consideration of the adverse recommendation shall be 

appointed a member of this hearing committee. 

E. Conduct of Initial Hearing. 
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1. There shall be at least a majority of the 

members of the hearing committee present when the hearing 

takes place, and no member may vote by proxy. 

2. The hearing committee shall insure that an 

accurate record of the hearing be kept by either a court 

report~r, electronic recdrding unit, verbatim transcription or 

by the taking of adequate minutes. 

3~ The personal presence of the practitioner for 

~hom ~he heari~g has been scheduled shall be required. A 

practitioner who fails without good cause to appear and 

proc~ed at such hearing sha:l be deemed to have waived his 

rights in the same ma~ner as provided in subsection X. B.· 3. 

and to have accepted ~~e adverse recommendation or decision 

involved, and the same shall become final as provided therein. 

4. The affected practitioner shall be entitled to 

be accompanied by and represented at the hearinq by a member 

of the Medical Staff in good standinq, a member of his local 

professional society, or a lawyer~·~if he so chooses; provided 

that if either party to the hearing opts to be represented by 

counsel, twenty-four (24) hours notice must be given to the 

other party. 

5. The chairman of the hearing committee or his 

designee shall preside over the hearing to determine the order 

of procedure, rule on matters of law and evidence, assure all 

participa~ts in the hearing a reasonable opportunity to 
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present relevant oral and documer.tary evidence, and maintain 

decorum. 

6. The hearing need not be conducted strictly 

according to the rules of law relating to the examination of 

witnesses or presentation of evidence. An~:~elevant matter .. 
upon which responsible persons customarily rely in the conduct 

of serious affairs shall be considered, regardless of the 

existence of any common law or statutory rule which might make 

evidence inadmissible in a civil or criminal action. Each 

party shall, prior to or during the hearing, be entitled to 

submit memoranda concerning any issue of procedure or fact and 

such memoranda shall become a part of the hearing record. 

7. The Medical Executive Committee, when its 

recommendation has prompted the hearing, shall appoint one of 

its members, some other Medical Staff member or an attorney if 

the practitioner will be so represented, to represent it at 

the hearinq, to present facts supportinq its adverse 

recommendation, and to examine witnesses. The Medical 

Executive Committee's representative shall speak first 

presenting his evidence in support of its adverse 

recommendation or decision. The affected practitioner shall 

thereafter be responsible for supportinq'his challenge to the 

adverse recommendation or decision by an appropriate showing 

that the charqes or grounds involved lack any factual basis or 

that such basis or any action based thereon is either 
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arbitrary, unreasonable or capricious. 

8. The affected practitioner shall have the 

following rights: to call and examine witnesses, to introduce 

written evidence, to cross-examine any witness presen~ at the 

hea~ing, to impeach any witness and to rebut any evidence. If 

the practitioner does not testify on his own behalf, he may be 

called and examined as if under cross-examination; provided, 

however, that the refusal to respond to a question so asked 

shall not justify any conclusion or inferences regarding 

affected practitioner's guilt. 

9. The hearing committee reay, without special 

notice, recess the hea~inq and reconvene the same for the 

convenience of t:1e parcicipants or for the purpose of 

obtaining new or additional evidence or consultation. Upon 

conclusion of ~he ~~esen~ation of o~al and written evidence, 

~he ~earing sl1all be adjourned. The h~aring committee may 

then, at a ti~e convenie~t to itself, conduct i~s 

delibera~ions c~tside the pr~sence cf ~he affe~ted 

practit~cn~r. 

:o. Within ~en (10) days after adjournment of the 

hearing, the hearing committee shall make a written report and 

recommendation, basec en substantial factual evidence, and 

shall forward it together with the h~arina record and all 

~~her documenta~iQns to the Medical ~xecutive Committee, ~~ich 

shall within thirty (30) days conf!rm~ modify or ~ever$e its 
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recommendation in the matter, and within ten (10) days 

thereafter, so notify the President of the Medical Staff and 

the practitioner. 

F. Apoeal to the Board of Directors. 

1. Within fifteen (15) days after the receipt of 

notice by an affected practitioner of an adverse decision made 

or aaaered to by the Medical Executive Committee after a 

hearing as above provided, he may request an appellate review 

by the Board of Directors by sending written notice certified 

mail, return receipt requested to the Board of Directors 

through the.President of the Medical Staff. Such notice may 

request that the ap~ellate review be held·only on the recqrd 

on which the-adverse decision-is based, as-supported by the 

practitioner's writ~en·statement· provided for below, or may 

also request that oral arqume~~--~= permitted as part of the 

appellate review. 

2. If such appellate review is not requested 

within fifteen (15) days, the affected practitioner shall be 

deemed to have waived his·riqht to the same and to have 

accepted such adverse recommendation or decision, and the same 

shall become effective immediately as provided in Section X. 

G. 

3. Within ten (10) days after receipt of such 

notice of request for appellate review, the Board of Directors 

shall schedule a date for such review, including a time_and 
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place fer oral a=gu~ent !f reques~ed, and shall, through the 

?=esiden~ of the Medical Staff by written notice sent 

certified inail., !.-et'-1:::~ !.·aceip": req:1est~d, noti.fy t~e af:ected 

practi~ioner of the sa~e. The date of the appellate review 

shal~ no~ be lass ~han t~n (lC) days, nor ~ore ~~a~ thirty 

( 30) C.a::-·s, frcrn the date of receipt: of the notice of request 

~or appe:late revi~w, excep~ that when the practitioner 

~-.e:r .. les-:il!·J t:.1e review i.s ·-~:;.der suspension \vhich is then in 

ef.fect, S\.i.ch !:'~v·iew shall ce scheduled as soon as the 

arrangements for it may reasonably be made, but not more than 

ten (10) day3 from the date of receipt cf such notice. 

Foatpc~e~e~t of a scheduled initial ~earing shall only ~e 

permi~~ed with ~he co~sen~ of both the Board of Direc~ors and 

the aff~cte~ p~actiticner, except that the Eoard of Direct:ors 

may orde~ postponements fo~ qood cause. 

4. The appel:ate review shall be conduc~ed by the 

Bc3.~-d ~f D.:.l·:ctcrs vr :,y an ad hoc .:l.pp'=llate Review Commit-::ee 

a~polrat:ed by t!1e B·:>ard of Directors, con3isting of not less 

thar . .se'ten , 7) :nember.s .... no::e of :ihom s~:all have been involved. 

in prior pro~eedings regar~ing the prac~itioner. 

~ .., . The affected practitioner shall have access ~o 

~r.e report and record (a~d ~~anscription, if any) of the 

i.nit~al hearing commi~~ee a~d all other material, favorable or 

unfavorable, ~ha~ was ccns~dered in reaching its adverse 

decisio~ against him. 
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6. The affected practitioner shall be allowed not 

less than five (5) days to submit a written statement. He 

shall state those facts, conclusions and procedural matters 

with which he disagrees and his reasons therefor. The written 

statement may cover any matters raised at any step in the 

procedure to which the appeal is related, and lagal co~nsel 

may assist in its preparation. Such written statement shall 

be submitted to the Board of Directors through the President 

of the Medical Staff by certified mail, return receipt 

requested, at least £our (4) days prior to the scheduled date 

for the· appellate review. A similar statement may be 

~ubmitted by the_~ea~cal Execu~ive Commit~ee or. by the 
• • .. • • • - • .. ol 

chairman of the ini.tial ~~aring coll_lmi t;t~~~ _q.n4 if submitted, 
- -

the President of the ~edi~al _Staf~_shal~ provide a copy 

thereof to the practitioner a~ least four (4) days prior to 

the date of such appellate review by certified mail, return 

receipt requested. 

7. The Board of Directors or its appointed 

Appellate Review Committee shall act as an appellate body. ~t 

shall review the record created.in th~ prior proceedings, a~d 

shall consider the wri~ten statements submitted for the 

purpose of determining whether the adverse decision against 

the. affected prac·titioner was justified and was not arbitrary 

or capricious. If oral argument is requested as part of the 

review procedure, the affected practitioner and his attorney, 
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if he has retained one, shall be present at such appellate 

review, and e~_h_shall be permitted to speak against the 

adverse recommendation or decision. The practitioner shall 

answer questions put to him by any member of the appellate 

review body; provided, however, that a refusal to respond to 

any such question shall not permit any conclusions or 

inferences regarding the ~il t of the practitioner.. The 

Medical Executive Co~.ittee shall also be represented by an 

individual, who may be an attorney if the practitioner is also ..._ . 

~epresented by co~ns~l, who shall be permitted to speak in 

favor of the adverse decision and who shall answer questions 

put to him by any member of the appellate review body. 

3. New or additional matters not raised during the 

original hearing or in the hearing committee record, and not 

otherwise reflected in the record, shall only be introduced at 

the appellate re~!iew u:1der unusual circumstances, and the 

Board of Directors or the Appellate Review Committee shall in 

its sole discretion determine whe~her sucb new ~attars shall 

be considered. 

9. If the appellate review is conducted by the 

Board of Directors, it may, based on substantial factual 

evidence, affirm, modify, reverse or, in its discretion, 

remand the matter to the Medical Executive Committee fot· 

further review and recommendation within ten (10) days. Such 

referral may include a request that the Medical Executive 
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Committee arrange for a further hearing to resolve speci:ied 

disputed issues. 

10. If the appellate review is conducted by an 

Appellate Review Committee such :o~mit~ee shall, within te~ 

(10) days after the conclusion of its appellate =eview, make ~ 

written report recommending, based on substan~ial factual 

evidence, that the Board of Di~ectors affirm, modify, reverse 

the initial hearing's result or remand the matter t~ the 

Medical Executive Commitee to arrange for a further heari~g to 

resolve specified disputed issues. The Soard of Directors 

shall so act within ten (10} days after receipt of such 

recommendation. If the matter is remanded to the Medical 

Executive Committee, it shall report back to the Board of 

Directors within t~n (10) days, unless further hearing was 

required, in which case twenty (20) days shall be allowed. 

11. The appellate review shall no.t be deemed to be 

concluded until all of the procedural seeps provided herein 

have been c.omplQted or waived. Where permitted by the 

hospital By-Laws, all action req~ired of the Board of 

Directors may be taken by a committee of the Board of 

Directors duly authorized to act. 

G. Final Decision by Board of Directors. Within ten 

(10) days after the conclusion of the appellate review, the 

Board of Directors shall make its final decision in the matter 

and shall send notice thereof to the Medical Executive 
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Committee and, through the President of the Medical Staff, to 

th' af{aQ.teQ.r.practl.tioner ,- by certified m .. ll, :retUJ:DI~-x:eceip.t 

reqaeat.q. This decision shall be made immediately effective 

and final, and shal~be subject to further hearing or 

appellate review .i /1/P /: ( r) 
H. Number of Reviews. 

Notwithstanding any other provision of these 

By-Laws, no practitioner shall have_ the ri ah.:t:.... t.o...._mo.rp. t:han_ one 

evidentiary hearing and one appellate review with respect to 

an adverse recommendation or decision. 

ARTICLE XI 

MEETINGS 

A. The Annual Meeting. 

The Annual Meeting of the Staff shall be held in 

April. At this meeting, the incumbent officers and committee 

chairmen shall make .such reports as may be desirable, officers 

for the ensuing year may be nominated from the floor and shall 

be elected, recommendations for appointment and reappointment 

to the several divisions of the Medical Staff shall be made, 

and assignment and reassignment of privileges shall be 

confirmed. The fiscal year of the Medical Staff shall be from 

May 1 through April 30. 

B. Regular Meetings. 

Quarterly meetings of the Sta.ff shall be held in 
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January, April, July and October, the annual meeting being the 

April meeting. The primary objective of staff meetings is the 

improvement in the care and treatment of patients in the 

hospitals, but other business, including members' appointment 

and reappointment to the several divisions of the Medical 

Staff and the assignment and reassignment of their privileges., 

shall also be considered. 

C. Special Meetings. 

1. Special meetings of the Medical Staff may be 

called at any time by the President, the Board of Directors, 

the Medical Executive Committee, or any ten (10) members of 

the Act~ve ~r Permanent Consulting Medical Staff. 

2. Sufficient notice of any meeting shall be a 

notice posted on the bulletin board in the physician lounges 

at both Divisions at least forty-eight (48) hours before the 

time set for the meeting. 

3. At a special meeting, no business shall be 

transacted except that stated in the notice calling the 

meeting. The agenda at special meetings shall be: 

a. Call to order 

b. Reading of the notice for the meeting 

c. Transaction of the business for which the 

meeting was ordered 

d. Adjournment 

D. Attendance at Meetings. 
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1. Rule of Attendance. 

a. Active and Associate Medical Staff members, 

and members of the Podiatric section of the Affiliate Staff, 

shall attend at least fifty percent (SO%) of the assigned 

Committee, Departme~tal and ~edical Staff meetings unless 

excused by the Medical Executive Committee for exceptionat 

reasons. A member's absence from more than one-half of any of 

the above categories of meetings during the fiscal year may be 

considered as resignation from the Active, Associate or 

Affiliate Medical Staff and constitute grounds for the Medical 

Executive =ommittee to place the absentee on the Courtesy 

Medical Staff or on probation, with specific terms. Such 

action shall enti-cle the members to the procedural rights 

afforded in Articles IX and X of these By-Laws. 

··b. Consulting, Courtesy and Honorary Medical 

Staff members shall not be required to attend regular 

meetings, but it is expected that they will attend and 

participate in these meetings unless unavoidably prevented 

from doing so. 

c. Members of the Temporary Medical Staff 

shall not be entitled to attend meetings, unless expressly 

invited. 

2. Reinstatement. Members of the Active, 

Associate or Affiliate Medical Staff whose membership status 

has been changed because of absenteeism from meetings may 
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apply for reinstatement of their status after three (3) 

months, the procedure beinq the same as for reinstatement 

after the termination of a leave of absence in subsection IV. 

D. 2. 

E. Quorum. 

Twenty-five percent of thatotal membership of th~ 

Active and Permanent Consultinq Medical Staff shall constitute 

a quorum at any annual, reqular or special meetinq. 

F. Procedure. 

Procedure at all meetinqs shall be in accordance 

with the latest edition of Sturgis Parliamentary Procedure 

unless otherwise specified in these By-Laws. 

A~TI9LE XII 

IMMUNITY.· AND CONFIDENTIALITY .. 

A. Confidentiality of Information. 

1. _Inform_ation with respect to any practitioner 

submitted, collected or prep~red by any representative of this 

or any other health care facility or orqanization or medical 

staff for the purpose of achievinq and maintaininq quality 

patien~ care, reducinq morbidity and mortality, or 

contributinq to clinical research shall, to the fullest extent 

permitted by law, b.e confidentiaL.and .shall not--be 

dissem'inated to any one other than a representative', nor used 

in any way except as provided herein.· Such confidentiality· 
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shall also extend to information as described above that may 

be provided by other individuals or organizations providing 

information to any representative. This information shall not 

become part of any particular patient's file or of the general 

hospital records. 

2. "Representative" shall mean a board of a health 

care facility and any director or committee thereof; a chief 

executive officer; a medical staff organization and any 

member, officer, department or committee thereof; and any 

individual authorized by any of the foregoing to perform 

specific information gathering or disseminating functions. 

B. Immunity From Liability . 

. 1. For Action Taken. No L~epre_~entative of the 

Hospitals or Medical Staff shal~_be liable for damages or 

other relief for any ~ecision, action, statement or 

recommendation made within the scope of his duties as a 

representative, if such representative acted in good faith and 

' without malice after a reasonable effort under the 

circumstances to ascertain the truthfulness of the facts and 

the representative reasonably believes the decision, opinion, 

action, statement or recommendation is warranted by such 

facts. .Regardless of the provisions of state law, trust shall 

be an absolute defense in all circumstances. 

2. For Providing Information. No representative 

of the Hospitals or the Medical Staff nor any third party 
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shall be liable for damages or other relief by reason of 

providing information, including information otherwise 

privileged or confidential, to a representative of these 

Hospitals or the Medical Staff, or to ·any other health care 

facility or organization ·of health professionals concerning a 

practitioner who is or has been an applicant to or member of 

the Staff, or who did or does exercise clinical privileges or 

provide specified services at this Hospital; provided, that 

such representative or third party has acted in good faith and 

without malice, and such information is reasonably related to 

the exerci.se of the practitioner's .. professional obligations. 

3. Ind~mnification for Liability. In the event 

that a representative of Medical Center Hospitals, the Medical 

Staff or of a third ~rty {pursuant to the preceding 

subsection 2.), shall be h~ld liable for damages or other 

relief under either of the foregoing subsections, the 

Hospitals or the Medical Staff, depending upon which 

organization employed the representative, shall indemnify that 

representative for the full amount of his liability. 

ARTICLE XIII 

MISCELLANEOUS PROVISIONS 

A. Rules and Regulations. 

The Medical Executive Committee shall adopt such 

Rules and Regulations and amendments thereto as may be 
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necessary for the proper conduct of the Medical Staff's work. 

The Rules and Regulations shall become effective when approved 

by the Board of Directors, and shall then be presented at the 

next Medical Staff meeting. Such Rules and Regulations shall 

be a part of these By-Laws, except that they may be amended, 

without previous notice, at any Medical Staff meeting where a 

quorum exists by a majority vote of the Medical Staff present 

and voting. 

B. Professional Liability Insurance. 

Every practitioner granted clinical privileges in 

Medical Center Hospitals shall maintain in force professional 

liability insurance in not less than the minimum amounts from 

time to time determined by resolutions of the Board of 

Directors. The Board of Directors, upon the recommendation of 

the Medical Executive Committee and in the Board's sole 

discretion, may waive the foregoing requirement of 

professional liability insurance for practitioners unable to 

obtain such insurance because of reasons unrelated to their 

professional competence. 

C. Staff Dues. 

The Medical Executive Committee shall have the power 

to set the amount of annual dues for each category of staff 

membership, and the amount of the processing fee for initial 

applications and to determine the manner of expenditure of 

funds received. These dues and processing fees shall be 
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principally employed for social and educational activities of 

the Medical Staff, and shall not be construed as a charge for 

the privilege of practicing at Medical Center Hospitals. 

D. Amendments. 

These By-Laws may be amended by two-thirds of the 

members present and voting at any regular meeting or at a 

special meeting called for that purpose, provided that notice 

of intent to amend has been given to the Medical Staff at 

least thirty (30) days in advance. Such notice may be given 

at a previous meeting or by continuous posting on the bulletin 

boards in the physician lounges in both Divisions. The 

proposed amendment shall be referred to an appropriate 

committee by the President, and such committee may make 

reccmmendations to the Medical Staff reqardinq the proposed 

amendment. Amendments so made shall be effective when 

approved by the Board of Directors. 

E. Adoption. 

These By-Laws, when adopted at a regular meeting of 
~ 

the Medical Staff of Medical Center Hospitals, shall become 

effective and replace any previous By-Laws. The Rules and 

Regulations shall become effective when approved by the Board 

of Directors of Medical Center Hospitals. The By-Laws and the 

Rules au~ Regulations shall, when adopted and approved, be 

equally binding on the Board of Directors and the Medical 

Staff. 
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Adopted by the Medical Staff of Medical Center Hospitals, 

Inc., at a meetinq on October 11, 1983, to be effective upon 

approval by the Board of Directors. 

President; 

Secretary 

APPROVED by the Board of Directors of Medical Center 

Hospitals, Inc., at a meetinq on November 1, 1983. 

President 

Secretary 
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APPENDIX A 

APPLICATION FOR APPOINTMENT 

TO THE MEDICAL STAFF OF 

MEDICAL CENTER HOSPITALS 
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Arr~L~A1~Un rvA ACCV~RLft&Rl 1U LOL n~u~~~ ~L~rt 

OF MEDICAL CENTER HOSPITALS, NORFOLK, VIRGINIA 

PLEASE TYPE OR PRINr. USE AIDITICNAL PAPER WliERE NECESSARY. 
I. LAST NAME FIRST M. I. DATE 

OFFICE ADDRESS CITY STATE ZIP PHONE 

HOME ADDRESS CITY STATE ZIP PHONE 

DATE OF BIRTH I NAME OF SPOUSE 

II. COLLEGE/UNIVERSITY DEGREE/MAJOR 

PREMEDICAL EDUCATION COMPLETE ADDRESS DATE OF GRADUATION 

MEDICAL SCHOOL DEGREE 

MEDICAL EDUCATION COMPLETE ADDRESS DATE OF GRADUATION 

INCUJDE A aJP'l OF 'iOOR MEDICAL DEX:m:E <B A CERTIFIED lElTER FRCM DEAN OF MEDICAL SQDL TO VERIFY YClJR GRAOOATIOO. 

1 I I. POST-GRADUATE TRAINING: List below the internships, residencies, fellowships, assistantships, and 
appointments you have served. Give nane and address of institutions, and specify dates in detail. You ITIJSt 
account for every year since nedical school. 

NAME OF INSTITUTION !DATES ATTENDED 
1. 

COMPLETE ADDRESS 

NAME OF INSTITUTION !DATES ATTENDED 
2. 

COMPLETE ADDRESS 

NAME OF INSTITUTION IDATES ATTENDED 
3. 

COMPLETE ADDRESS 

lV. Please list below!!!, present and previous hosp1tal affiliatio~ ~medical staff menberships, in chronologica 
order. Include the nane and address of the hospital, your .status at the hospital, the departr11mt in which you 
had privileges, and the dates during which you practiced. 

V. VIRGINIA MEDICAL LICENSE NUMBER DATE ISSUED EXPIRATION DATE 

1. 

2. 
FEDERAL NARCOTICS REGISTRATION NUMBER EXPIRATION DATE 

Include a Copy of your Virginia state license and !Of registrations with your application. 

VI. CERTIFICATION/ CERTIFIED BY THE AMERICAN BOARD OF DATE 
RECERTIFICATION IF NOT CERTIFIED, ARE YOU BOARD ELIGIBLE? YES NO -----

WHEN WILL YOU BE BOARD CERTIFIED? IF NECESSARY, HAVE YOU 
RECERTIFIED? Y.ES NO IF NOT, WHEN WILL YOU RECERTIFY? 
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VII. What is the nature of your practice? Solo: _____ Partnership (list associates): ________ __ 

VIII • 

IX. 

x. 

Group Practice (name of group): __________________ __ 

If you have a solo practice, please list a member of the Medical Staff of Medical Center 
Hospitals who will answer your calls in case of emergencies or when you are out of town. 

MEDICAL REFERENCES NAME ADDRESS 

List at 1~ two CITY STATE I ZIP (ocmer chiefs of 
dcpa~ts.or resi- NAME ADDRESS 
dency preceptors. You 
are responsible for CITY STATE I ZIP havi~ GIO references 
letters sent to the NAME ADDRESS 
Medical Staff Office. 

CITY STATE I ZIP 

MEMBERSHIP/ AMERICAN COLLEGE OF APPOINTMENT DATE 
FELLOWSHIP AMERICAN ACADEMY OF APPOINTMENT DATE 

MEMBERSHIP IN MEDICAL SOCIETIES 

CONTINUING ~a separate sheet, list all postgraduate activities which you have attended, or for 
MEDICAL which you have received credit in the past three years, includq dates. 
EDUCATION 

List all scientific papers or essays ycu have written. 

List scientific meetings you have attended during the past three years. 

XI. Have you had teaching experience? Yes _____ No ____ _ If so, please specify -----------------

Xlt. 

What committee are you willing to serve on? (See attached list) 

LIABILITY INSURANCE 
(Minimum coverage 
allowed:$250,000) 

INSURANCE CARRIER 

ADDRESS 

-------------------------
AMOUNT OF COVERAGE 

POLICY NUMBER 

Have any claims of malpractice or claims of unprofessional conduct been asserted against 
you? If so, please provide the following: (1) claim filed, (2) name of claimant, ())nature 
of claim, (4) current status, (5) whether the claim was disposed of by either judgment or 
settlement. Have you been denied liability insurance or had a policy cancelled or not 
renewed? If so, please explain in detail. 

XlLl. IF THE ANSWER TO ANY OF THE FC\LLOWING QUES~10NS IS "YES," PLEASE GIVE DETAILS ON A 
SEPARATE SHEET OF PAPER. 

A. Has ycur license to practice medicine ever been limited, suspended, or revoked? 

B. Have you ever been refused IIBib!rship on a hospital nedical staff? 

C. Has your request for arry specific clinical privilege ever been denied or granted with 
stated lUnitations? 

D. Have your privileges at any hospital ever been suspended, diminished, revdced or not ~? 

E. Has your narcotics registration ever been suspended or revoked? 

F. Have you ever been denied namership or renewal thereof, or been subject to disciplinary 
action in art/ nedical organization? 

·Yes No 

Yes No 

Yes No 

Yes No --
Yes No 

205 
Yes No --



-3-

XIV. To which department do you desire appointment? 

[]Anesthesiology []Neurosurgery [] Pathology 

[] Dermatology [] 08-GYN [] Pediatrics 

[] Emergency Medicine []Ophthalmology [] Plastic Surgery 

[] Family Practice [] Orthopedics [] Psychiatry 

O Interna.l Medicine [] Otolaryngology/HNS [] Radiation Oncology 

XV. SPECIAL PROCEDURES: 

[] Radiology 

0 Surgery 

O Urology 

[]Other (Specify): 

-------------------------------------------------------------------

1 fully understand that any misstatements in or anissions fran this application constitute cause for denial 
of appointment or cause for sunnary dismissal fran the medical staff. All information subnitted by me in this 
application is true to my best knowledge and belief. 

In making this application for appointment to the medical staff of Medical Center Hospitals, I acknowledge 
that I have received and read the Bylaws and Rules and Regulations of the Medical Staff of Medical Center 
Hospitals and that I am fani.liar with the principles and standards of the Joint Cmmission on Accreditat · 
of Hospitals · · of the national stat .... - a · · that apply 
to a govern my specialty and/or profession, and I agree to be bound by the tetmS thereof if I am granted 
nurbership or clinical privileges, and I further agree to he bound by the terms thereof without regard to whether 
or not I am granted nl!lrb!rship or clinical privileges in all matters relating to the consideration of my applica­
tion for appointment to the medical staff, and I further agree to abide by such hospital and staff rules and 
re~':'lations as mav be fmn rirre to tis enacted, 

Hy applyu~ tor appol.lltment to the nedical staff t hereby signify my williJWl'!SS to appear for the interviews 
in r<..ogard to my application, author!.ze Medical Center Hospitals, its medical staff and their representatives 
to consult with adn:i.nistrators and rnenbers of medical staffs of other hospitals or institutions with which 
I have been associated and with others, includi~ past and present insurance carriers, who may have information 
beari~ on my professional Carp!tence, character and ethical qualifications. 

I hereby further consent to the inspection by Medical Center Hospitals, its medical staff and its representatives 
of all records and docunents, includ~ nedical records, at other hospitals, that may be material to an evaluation 
of rrrJ professional qualifications and catpetence to carry out the clinical privileges requested as well as 
my nDral and ethical qualifications for staff nemership. I hereby release fran liability all representatives 

. of ·Medical Center Hospitals and its nedical staff for their acts perfomed in connection with evaluati~ my 
ilppl ication and my credentials and qualifications, and I hereby release fran any liability any and all individuals 
1nd organizations who provide information to Medical Center Hospitals, or its nedical staff, concerning my 
professional C<JI1)E!tence, ethics, character and other qualifications for staff appointm:!nt and clinical privileges, 
and I hureby consent to the release of such infoonation. 

I understand and agree that 1, as an applicant for nedical staff nerbership, haw the burden of producing adequate 
infomotion for proper evaluation of my professional coopetence, character, ethics and other qualifications 
and for resolving any tb.lbts about such qualifications. 

I will not participate in any fonn of fee-splitting and pledge myself to abide by the Code of Ethics of the 
Arrerican Medical Association. 

I have not requested privileges for any procedures for 'Nhich l am not certified. FurthetmJrc, I realize that 
certification by a board does not necessarily qualify ne to pcrfoan certain procedures. However, I believe 
that t am qualified to perform all procedures for which I have requested privileges. 
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I hereby further authorize and consent to the release of infomation by this hospital, or its nedical 
staff, to other hospitals, n2dical associations and other interested persons on request regardi~ any 
infonmtion Medical Center Hospitals and the nedical staff may halve concerning ne as long as such release 
of inCormation is done in good faith and without malice, and I hereby release fran liability Medical Center 
Hospitals and its staff for so doing. 

DATE __________ __ SIGNATURE OF APPLICANT ________________ _ 

DO NOT WRITE BELOW THIS LINE 

MEDICAL STAFF DEPARTMENT 

0 APPOINTMENT RECOMMENDED [J APPOINTMENT NOT RECOMMENDED [J APPOINTMENT DEFERRED 
COMMENTS: ________________________________________________________________________ __ 

DATE ------ CHIEF, MEDICAL S~FF DEPARTMENT _________________________ _ 

DEPARTMENTAL AUTHORITIES COMMITTEE 

D APPOINTMENT RECOMMENDED - o· APPOiNTM~NT NOT RECOMMENDED- c:J APPOINTMENT DEFERRED 

COMMENTS: _________________________ ~-----------------------------------------

Ot\TE CHAIRMAN, DEPARTMENTAL AUTHORITIES COMMITTEE ---------

[J APPOINTMENT RECOMMENDED 

COMMENTS: 

---------------------------
MEDICAL EXECUTIVE COMMITTEE 

[J APPOINTMENT NOT RECOMMENDED [J APPOINTMENT DEFERRED 

--------------------------------------------------------------------
01\TE PRESIDENT, MEDICAL STAFF ---------

[J APPOINTMENT RECOMMENDED 

COMMENTS: 

---------------------------------------------
GOVERNING BOARD 

[J APPOINTMENT NOT RECOMMENDED 0 APPOINTMENT DEFER-RED 

--------------------------------------------------------------------------
l>ATE ------- CHAIRMAN, GOVERNING BOARD __________________________________________ __ 
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APP~DIXJ! 

~'!'ANDING AND AD HQ£... £9.~1~1 I TrEES 

I STANDING CO~I~HTIEES. 

Unless otherwise expressed, the President sh,1ll appoint the members of the 

various committees hcre.inafter mentioned. 

A. Q.epartme.!!£E.l. Authorities Committee. 

1. The Vice·President shall be the Chairman. 

2. Purpose. The Departmental Authorities Committee's purposes shall be to 

iuvestiga~e the credentials of all applicants for membership ~n detail; to 

investigate any breach of ethics that may be rl~port,-.d; .to review any items that may 

be· referred to it; to make decisions regarding th~ competence of staff membors; and 

as a result thereof, to make recommenda~ions for the granting of privileges,·· 

reuppointmcnts, and the assignment of men1bcrs to tht~ various divisions and 

departments as provided in the By-Laws. 

3. Power!. It shall be within the power of this Commi~tee .to recommend to 

the ~tedic~l ExecuLive Committee withdrawal of any or all privileges from any member 

on the ~tedical Staff for reasons of professiona 1 misconduct, unethical practice, 

incomp~tence, or poor caliber of practice. 

4. ~-~~~bershil'!• The Committee shall consist of the Vir:e-President and 

Chiefs of the Departments. The Committee will meet monthly and report to the ~ledical 

Executive Committee. 

B. Qualit_y_~_val!!atio!l Committ~. 

1. The Chairman shall be appointed by the President. 



2. Purpo_!!. TI1c Quality E\·aluation CornmittP<' 1
S purposf•S ~hall hr. to assess 

in a continuing manner the quality of medical care rundercd to pnticnts and the 

competence of the members of the Nedical Staff of thn Hnspi tal to pro\· ide: such cilrc; 

to ensure that each department. conducts evaluations of tlw medical or surgical care 

rendered to hospital patients in kt~<'ping with accr<·tHt<ltion rt.'<Juirem~nls: to 

guarantee that hospital facilities ar~ properly and ~fficiently utili~cd by making 

available physician advisors and physician advisor consultants to comply with the 

utilization review plan of the Hospitals; to hear aJ>pnals of adverse decisions 

renedered under the Utilization reVieW plan; tO ilSCUI"l&lin that a}} tjssUC removed in 

operations is analyzed, that all surgery is justified in those cases wh~re normal 

tissue is removed and that the use of blood ilnd blood products is 9PP•·opric1lu; Lo 
~ . 

confirm that medical records ineet the ~ledical Star.:_-~-~~udcirds; · liud to undc!rtake other 

quality assurance activities as ·may be-as~igned by the~~~dical Execu~iv~.Commitlce. 

3. Powers. If in its function of monitoring the qu~lity of care received 

by patients, the Committee should become conc·erned about an unacc~pt..1ble pRt tern of 

~ractice by any Medical Staff member, it shall hav<.· thn f>O\\·~r to inve~tig,1t£! the 

problem fully, requiring (as a condition of contiuuud :::.Laff mt!mh~•·sldp) ttu~ 

":ooperation of any staff member. Recommendations rcgnrdiug thP. t~rmination. 

suspension or reduction of privileges may. be made to thg ~led.ical Executive Committee 

as provided for in the By-Laws. 

4. Membership: The Committee shall consist of at least one member from 

each Department, appointed by the President of the ~tedical Staff after consultation 

with the Chairman. The Committee shall meet at least 'mont.hly to receive and review 

reports of these activities within each depar~ment and to report and make 

recommendations to the Medical Executive Committee on the quality of care assurance 

-z-
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programs of the Medical Staff. 

C. Patient Care Committee. 

1. There shall be a Patient Care C()J;unittcc for each Hospital I>ivision with 

co-chairmen appointed by the President of the ~lcuu.;al Staff, one co-chairman 

representing the Norfolk General Divis ion (NGU), .1nd the other co-chairman 

representing the Leigh M~morial Division (LMD). 

2. Purposes. The purposes of the Patient Care Committ.ec :-~hall be Lo assure 

the appropriata and efficient functioning o! the ancillary paLient care scrvic~s. the 

special care programs and the various services of the Hospitals. 

3. Po~. The Committee shall make rt~comm<mdntions concerning: lhP. 

operation and policies of the special units; the o~crating and delivo~y suitos; 

diagnostic. radiology; radiation therapy; laboratory facilities; dietary facilities; 

pharmacy; the ambulatory care, trauma and disaster facilities; the respir3tory, 

cardiology, gastroenterology and other speci~lty diagnostic aud thP.rap,•utic 

facilities; infection cont.rol procedures; liCJisou with nursing :-t<!rvicc!s; mad such 

other considerations of patient care as may be directed by the Medical Executive 

Committee. 

4. Membership. The Committees shall consist of at lnast six (6) mC'mbers 

representing each division appointed by the President. Thcso Committees shall meet 

at least monthly and report their findings and recomm~ndations to the ~ledical 

Executive Committee. 

D. Education Committee. 

1. The Secretary/Treasurer shall be the Chairman. 

2. Purposes. The purposes of the F.ducation Committee shall be to assure 

the highest quality of the educational programs of the Medical Staff, including the 

-3-
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continued medical education programs of the Staff, the graduate medical rcsidnncy 

programs and the undergraduate medical student programs. 

3. Powers. The Commit~ee shall consider and recommend actions to the 

~!edical Executive Committee for the use of the Hedical Staff funds for continuing 

education. The Committee shall report its findings and recommendations to the 

Medical Executive Committee. 

4. Hembershi~. The Permanent Committee shall consist of the Chairman and 

such other members, if any, as may be appointed by the President of the Medical 

Staff. 

E. ·Nominating Committee. 

1. The Committee shall elect its Chairman. 

2. Purposes and Powers. It shall be the duty-of this Committee to present 

a slate of nominations for the office of Pre$ident (if there be no President-elect), .. ..: .. ' . 
- . 

Vice-President (President-elect), and the-Secretary/Treasurer at the Annual Heeting. 

The Committee shall publish its slate of nominees -by posting same in a conspicuous 

~lace on the Medical Staff bulletin boards in each Division one month prior to the 

Annual Meeting. 

3. ~embership. This Committee shall consist of five (5) members of the 

Active or Permanent Consulting Medical Staffs, to be elected by the Medical Staf at 

the regular meeting prior to the Annual Meeting of the Medical Staff. No members of 

the Staff shall be elected to serve on the Nominating Committee more than once in any 

three consecutive years. 

II. OTHER STANDING COMMITTEES AND AD HOC COMMITTEES. 

A. Formation. All other standing committees and ad hoc committees shall be 

created by the Medical Executive Committee. 
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B. Purpose. The purpose of other standing committees and ad hoc committees 

shall bu to advise the Nedical Executive CommiLtC'c nnd other committees in the 

eilrr~;ing out of their func.:Lions in a n1ore nfficimaL and ordnrly fashion. 

C. Membership. The President shall appoint the members of these various 

committees and specify meeting requirements. 
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MEDICAL CENTER HOSPITALS, INC. 

RULES AND REGULATIONS 

l. Patients may be admitted only by physicians, dentists, 
and podiatrists who have been duly appointed to 
membership on the Medical Staff, unless herein provided. 

2. Each member of the Medical Staff shall name a member of 
the Medical Staff who may be called to attend patients in 
emergency. In case of failure to name such associate, 
the President of the Hospitals shall have authority to 
call any member of the staff should he consider it 
necessary. 

3. Physicians admitting patients shall be held responsible 
for giving any such information as may be necessary to· 
assure_ the pro.tec.tion.-o£- other patients from those who 
are a source of danger from any cause whatever. 

4. Except in emergency, no pat-ient shall be admitted to the 
hospital until after a provisional diagnosis has been 
stated and the consent of the President of the Hospitals 
secured. 

5. All designated medical indigents shall be the 
responsibility of members of the Medical Staff and shall 
be assigned to the section (service) concerned in the 
treatment of the disease or condition which necessitated 
admission. Pay patients shall be attended by their own 
private physicians. Pay patients applying for admission 
who have no attending physician shall be assigned to the~ 
members of the Medical Staff on duty in the section 
(service) to which the illness of the patient indicated 
assignment. 

6. Admissions shall be made according to the following order 
of priority: 

a. Emergency Admissions. The attending physician, upon 
request of the President of the Medical Staff or the 
President of the Hospitals shall document the need 
for the particular admission and shall be subject to 
disciplinary action for willful or continued misuse 
of this admission category. 

b. Urgent Admissions. The attending physician shall 
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designate a request for admission falling into this 
category. When all such admissions for a specific 
day are not possible, priority within this category 
shall be determined by the Utilization Committee. 

c. Pre-Operative Admissions. Admit as scheduled for 
surgery. 

d. Elective Admissions. On any day that elective or 
pre-operative admissions, or both, are cancelled, 
each emergency and urgent admission shall be 
reviewed by a standing committee of the Staff 
appointed by the President. 

7. The various categories of admissions are defined as 
follows: 

a. Emergency Admissions. Immediate hospitalization 
imperative because patient's life is in immediate 
jeopardy or acute, serious illness necessitating 
immediate admission. 

b. Urgent Admissions. Serious illness,. warranting high 
priority admission status. 

c. Pre-Operative Admissions. Patients already 
scheduled for surgery. .. 

d. Elec~ive Admissions. Those patients in whom 
admission can be delayed without jeopardizing their 
health. 

8. The following protocol shall apply to admission 
procedures from the Emergency Room: 
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a. No erective admissions should come through the 
Emergency Room but should come through the Admitting 
Office. 

b. When a patient is to be admitted through the 
Emergency Room, and there is a delay in transfer to 
the inpatient service, the Emergency Room physician 
should take responsibility for checking the patient 
and that the vital siq.ns should be recorded at the 
time of transfer. 

c. An Emergency Room admission requires an exchange of 
information between private Emergency Room physician 
and attendinq physician to determine the severity of 
the patient's condition, agreement on the holding 
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orders and an exchange of information between 
Emergency Room physician as to the need for the 
attending physician to visit the patient. 

d. The Emergency Room physician will take the 
responsbility for seeing that adequate admission 
information is provided as part of the permanent 
medical record indicating the pertinent history, 
physical and diagnostic features of the patient, and 
that adequate orders are written on admission. 

a. All orders for treatment shall be in writing. A 
verbal order for treatment shall be considered to be 
in writing if transmitted to a registered nurse and 
signed by the ordering physician. Orders 
transmitted over the telephone shall be accepted by 
a registered nurse, a licensed practical nurse who 
has successfully completed the medication 
transcription course, or other administratively 
designated personnel acceptable to the Medical 
Executive Committee. Telephone orders for·treatment 
shall be signed by the person to whom transmitted 
with the name of the physician per his or her own 
name. The ordering physician shall countersign his 
telephone order within 24 hours. 

b. Physicians Attendinq Family Members - Entry of 
information or medical orders ·into the patient's 
medical record shall be restricted to the attending 
physician, medical consultant or operating surgeon, 
to ~.esidents and interns under the direction of the 
attending physician and to those hospital employees 
acting within the scope of their duties. This rule 
is not intended to exclude the physician family 
member from reviewing, at the request of the 
attending physician or patient, the patient's 
medical record. 

Medical orders entered into the clinical chart by 
the non-attending physician family member shall not 
be valid and need not be carried out until and 
unless t:ountersigned by the attending physician. 

10. There shall be no standing orders. 

11. a. If, 72 hours after the initiation of an order for 
Schedule II drugs .(i.e., narcotics, sedatives and 
hypnotics found in such schedule), the prescriber 
has not renewed the order, or the order as 
originally written had no time limit within the 
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order, the order will be automatically discontinued 
after 24 additional hours. 

b. Anticoagulants are to be reordered daily until a 
therapeutic level is established and appropriate lab 
tests should be ordered to monitor the therapeutic 
effect. 

12. The hospitals operate under a drug formulary system. 
Drugs included in and deleted from the formulary are 
approved by the Medical Staff upon the recommendation of 
the Pharmacy & Therapeutics Committee. Generic names 
should be used for all single drug orders. When a drug 
is ordered by trade-name the same drug that has been 
obtained from another acceptable manufacturer, selected 
under guidelines approved by the Pharmacy & Therapeutics 
Committee and the Medical Staff, may be dispensed and 
administered unless the prescribing physician specifies 
otherwise in the order. 

13. The attending physician shall be held responsible·for tft4 
preparation of a complete medical record for each" 
patient. This record shall include identification data, 
complaint, medical history, physical examination, special 
reports such as consultations, clinical laboratory, x-ray 
and any other special reports, provisional diagnosis, 
medical or surgical treatment, pathological findings, 
progress notes, final diagnosis, condition of discharge, 
follow-up and autopsy report when available. No medical 
record shall be filed until it is complete, except on 
order of the Quality Evaluation Committee. A daily 
proqress note shall. be required on all patients in the 
hospital. I 

14. A current complete history and physical examination shall 
in all cases be appended to the chart (or dictated for 
transcription) within 24 hours after admission of the 
patient. In the event the history. and physical · 
examina~ion are dictated, it is a requirement that an 
initial ~rogress note defining the problem necessitating 
admission be written on the chart within 24 hours of 
admission. 

15 . When. snR~~-hl.a-:tary and physi~al examination are not 
recorded before the time stated._fo~:.ope?ation, the 
operation shall be cancelled unless· tlie attendi-nq surgeon 
states in writinq that such delay would.constitute a 
hazard to the patient and completes in writing· the 
pertinent history and physical findings. 
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16. All operations performed shall be fully described by the 
operating surgeon within twenty-four· hour~ following 
sw:-ger.y. All specimens removed at operation shall be 
sent to the hospital pathologist who shail make such 
examinations as he may cons~der necessary to arrive at a 
pathological diagnosis and he shall render a written. 
signed report of his findings to be a part of the 
patient's permanent hospital record. 

17. A surgical operation shall be performed only on consent 
of the patient or his legal representative, except in 
emergencies. 

18. All anesthesiologists having privileges in this hospital 
shall be required to wrfte· .. a pre- and post-anesthesia 
note.on the medical records o£-a!r'p~ients to whom they 
administer-anesthesia. 

19. All·reeords are "the·property-of~the hospital-and shall 
not be taken away without subpoena. In case of 
re-admission of a patient, all previous records shall be 
available for the use of the ~ttending physician. 

20. Access to all medical records of all patients shall be 
afforded to staff physicians in good standing for study 
and research, consistent with preserving the 
confidentiality of personal information concerning the 
individual patients upon approval of the Medical 
Executive Committee. Subject to the discretion of the 
President of the Hospitals, former members of the Medical 
Staff shall be permitted free access to information from 
the medical records of their patients covering all 
periods during which they attended such patients in the 
hos~ital. 

21. Patients shall be discharged only on physician's order. 
The physician, whenever possible, shall signify his 
intent to discharge patient on the order sheet the day 
prior to discharge. 

22. Ever~ member of the Medical Staff is· e~pected to be 
actively interested in securing autops1es. No autopsy 
shall be performed without legal consent of a relative. 
All autopsies shall be performed by the hospital 
pathologist or by a physician to whom he may delegate the 
duty. The Quality Evaluation Committee will provide the 
Medical Executive Committee with a quarterly report on 
the number of autopsies performed. 

23. Any~ pc;--r-·o~;PCT-2-:' ~:~1:~e~ ~~por~~. ~st-- bas..·ciunoeersigned 
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by a··PG-3 or above on clinic patients provided that 
he/she is familiar with the cas~ or the attendinq 
physician on privat~ patients to demonstrate evidence of 
supervision. 

24. A record will be judged incomplete by Medical Record 
Library Personnel fifteen (15) days after the patient's 
discharge, provided all written reports (Pathology, 
Clinical Pathology, X-ray, EGG, etc.) have been attached 
to the medical record and that all that remains to be 
done is for the admitting physician to complete the 
record. 

The physician will be notified by mail that, if the 
record has not been completed within an additional 
fifteen (15) days, he will automatically lose all 
admitting privileges. This notification made by the 
Medical Records Department of the hosptial will be by 
registered letter, return receipt requested. In 
addition, a phone call will be placed to the physician's 
office by the Medical Records Department to ascertain 
that they are aware that the physician is being placed on 
final notice. 

If the physician .. is.a member of a group, the admitting 
privileges of the entire group shall be.suspended. If 
either ill or absent from the city, the physician will be 
excused for a reasonable period of time. Should the 
doctor have an emergency.admission denied because of 
having incomplete records, and should he not wish to 
refer the patient to another hospital or another doctor 
for admission, he may call the administrator on call and 
explain that he will complete his incomplete records 
within forty-eight (48) hours. The administrator may 
then authorize the admission of that particular patient. 
Admitting privileges may be restored after records have 
been satisfactorily completed. 

The penalty for non-comp·letion of records two months 
after a Staff member has had his admitting privileges 
suspended shall be that his clinical privileges shall 
also be revoked. The Quality Evaluation Committee shall 
be responsible for makinq the recommendation to the 
President of the Medical Staff that all privileges be 
automatically revoked pursuant to Article IX, Section D 
of the By-Laws. Once privileges have been revoked, 
reinstatement will require new application. 

25. All physicians shall comply with the rules and 
regulations duly adopted and approved by the various 
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clinical departments and committees. Whenever a 
physician receives a letter from a committee or the chief 
of any department, or the President or other officer of 
the staff, and a reply is requested, a reply in writing 
must be made within forty-eight (48) hours of receipt. 
Failure so to reply, or failure otherwise to comply with 
any reasonable request of the above bodies or persons, 
may result in summary suspension of a physician's 
privileges until such time as he satisfactorily explains 
his conduct to the Medical Executive Committee. 

26. No service may be closed without prior approval of the 
President of the Hospitals. 

27. Patients may not be transferred from one service to 
another without the mutual agreement of both physicians 
concerned. 

28. Medically ill or potentially ill patients shall not be 
admitted or transferred to the psychiatric unit without 
specific communication between the physician involved and 
the nursing service as to the potential nursing needs. 

29. The Quality Evaluation Committee and its subcommittees 
shall have the authority to complete, to the best of its 
ability, any records left incomplete by the death of a 
physician or by physicians whose privileges have been 
revoked. When this procedure is followed, a note of 
explanation shall be made on the face sheet of the record 
and signed by the Chairman of the Quality Evaluation 
Committee. 

30. Research/Experimentation within Medical Center Hospitals 

All research and/or experimentation involving patients 
within Medical Center Hospitals must be finally approved 
by the Board of Directors prior to initiation of such 
research and/or experimentation. 

Approval procedures are as follows: 

a. Physicians wishing to conduct research and/or 
experimentation (including investigational drugs) 
which involve patients must file the appropriate 
information with the Eastern Virginia Medical School 
Sub-Committee on Human Experimentation and Research. 

b. If approved by the above Committee, a written 
request describing the proposal along with a copy of 
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approval as granted by the EVMS Sub-Committee on 
Human Experimentation and Research should be 
forwarded to: 

·(i) The Medical Executive Committee for 
recommendation to the Board of Directors. 
Prior to a recommendation, the Medical 
Executive Committee may, at its option, 
forward the request to an Ad Hoc Committee for 
review. 

(11) Hospital Administration. for recommendation to 
the Board of Directors. 

(iii) Final decision will be made by the Board of 
Directors. 

c. After obtaining approval by the Board of Directors, 
investiqators are encouraqed to place their supply 
of investiqational druqs in the Pharmacies of the 
Medical Center Hospitals for dispensinq. Nurses 
will administer to patients only those 
investiqational druqs that have been dispensed by 
·the Pharmacies of the hospital. · 

d. The Pharmacies will establish departmental 
policy/procedure to ensure appropriate control of 
the dispensinq of all investiqational druqs for 
which they have been qiven responsibility. A copy 
of the approved protocol and any other informational 
material available on the druq should also be placed 
in the Pharmacy. This provides a central resource 
for the medical and nusinq staffs for information on 
.the druqs . 
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e. A principal investiqator should supply the Pharmacy 
with names of all other physicians whom he wishes to 
authorize to order the druq covered by the protocol. 

f. It is the responsibility of the principal 
investiqator or his desiqnee to obtain a properly 
executed approved Informed Consent Form from the 
patient which should be filed in the patient's 
chart. A hospital form which can be used for this 
purpose is available on each of the nursinq units. 
A druq shall not be administered by the nurse until 
consent form is obtained, even if the druq has been 
dispensed by the Pharmacy. 
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32. Annual Membership dues for the Medical Staff will be 
$50.00 unless otherwise stipulated, payable thirty days 
after the annual meeting of the Staff. Privileges of 
members whose dues are in arrears more than one year 
shall be revoked in accordance with Article IX of the 
By-Laws. Funds in the Medical Center Hospitals Medical 
Staff Fund will be deposited in non-interest bearing 
accounts and in the event of dissolution, any and all 
unused funds will inure to the benefit of the hospital 
and no funds will inure to the benefit of contributors. 

33. The President is authorized to spend up to $100.00 for a 
doctor's memorial and up to $100.00 for gifts to hospital 
employees on appropriate occasions. Other expenditures 
may be authorized by the Medical Executive Committee. 

34. The Medical Disaster team outlined by the Medical Staff 
Trauma and Disaster Committ~e shall have absolute 
authority to direct the duties of all physicians at such 
time as the Disaster Plan is. implemented by the 
Hospitals. 

35. Operations for the sole purpose of sterilization of male 
or female patients shall be performed in acordance with 
the provisions of Title 54, Article 8, Code of Virginia 
( 1950) , as amended or· under the prov·i sions of any 
subsequent amendments and revisions thereto. The 
following rules and regulations shall govern such 
procedures: 

a. Minors. Sexual sterilization operations shall not 
be performed: 

(i) On children younger than fourteen (14) years 
old, under any circumstancas. 

(ii) On children ages fourteen (14) through 
seventeen (17), inclusive, except after full 
compliance with Section 54-·326. 02, Code of 
Virginia (1950). 

b. Adults. Sexual sterilization operations shall not 
be performed: 

(i) On adults incapable of giving their informed 
consent, except after full compliance with 
Section 54-326.03, Code of Virginia (1950). 
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(ii) On adults capable of informed consent, except 
upon meeting the following conditions: 

(a) Prior to or at the time of the request for 
sterilization by a patient, a full, 
reasonable and comprehensible medical 
explanation as to the meaning and 
consequences of such an operaton and as to 
alternative methods of contraception shall 
be qiven the patient by the attending 
physician. The form required by 
subsection (b), below, shall include a 
statement that the patient s.igninq it has 
received such an explanation and fully 
understands it. 

(b) Before a sterilization operation may 
beqin, there must be included in the 
patient's hospital records a completed and 
witnessed hospital form for permission of 
sterilization, siqned by the patient. 
This form shall be completed and filed 
with the medical records of the patient a 
minimum of thirty (30) days prior to any 
sterilization performed under the 
circumstances noted in subsection (c), 
below. This rule is intended to apply 
only to those operations and parts of 
operations done primarily for the purpose 
of limiting individual's capacity for 
reproduction. It should not be so 
construed as to restrict the use of any 
medical or surgical treatment which sound 
therapeutic treatment may indicate is 
necessary, even thouqh such treatment may 
incidentally deprive the patient of 
reproductive functions. When a 
hysterectomy is done primarily as a 
sterilization procedure, the procedures of 
this Rule 35 shall be followed. 

(c) No person who has not peviously become the 
natural or adoptive parent of a child may 
be sexually sterilized prior to the lapse 
of thirty (30) days from the date of the 
signed written request that the operation 
be performed. 
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36. Special Units Within Medical Center Hospitals: 

The special uni~s qf Medical Center Hospitals are so 
designated because the work made possible by these 
facilities is sufficiently complex to require individuals 
using these facilities to have special skills. Within 
these anits, special circumstances are often required to 
ensure ~he best patient care, for example, a "team 
approach" or concentration of experience upon limited 
numbers of individuals to permit maintenance of proper 
skills. In this regard, the requirements of each of 
these units are unique. Moreover, there will be times in 
the future where a given unit may benefit from the 
admission of new physicians to the units and times when 
tl:le admission of new physicians may be detrimental to the 
care and service provided to patients therein. Because 
of the above considerations, privileges to work in a 
special unit should be granted only after stringent 
criteria are satisfied, aq~eed to, and maintained. 

a. The Unit Director, selected by a Search Committee, 
must be approved by the Medical Executive Committee 
and appointed by the Board of Directors. The Search 
Committee will be appointed by the President of the 
Medical Staff and must include at least one member 
from the Eastern Virginia Medical School faculty who 
is also a member of the medical staff of Medical 
Center Hospitals. The Director so appointed-will be 
responsible to the Medical Executive Committee to 
overse~ the operation and maintenance of the Special 
Unit and all its equipment, to acquire and supervise 
the training of technical staff required to operate 
safely and efficiently the Special Unit and its 
equipment and to be responsible for the proper 
acquisition, utilization and disposition of all 
supplies and materials.· The Director will be 
responsible for and have the authority to delegate 
responsibility as appropriate. 

The appointment of the Director shall be reviewed 
every three years by the Medical Executive Committee 
and subsequently forwarded to the Board of Directors 
fo:· approval. 

b. All physicians desiring to work within the framework 
of a Special Unit will make appropriate application, 
and their qualifications, experience and credentials 
shall be determined by the appropriate Special Unit 
Credentials Committee prior to evaluation by the 
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Departmental Auth9rities Committee. The Special 
Unit Credentials Committee must report on the 
completed application within thirty days. Under no 
circumstances will temporary privileges be granted. 
No physician will be allowed to utilize the 
facilities pf the Special Unit prior to a proper 
evaluation of his credentials and the granting of 
privileges by the Medical Staff. There will be no 
discrimination made because of organizational 
membership, faculty status, or practicing status of 
the applicant physician. An application by a 
qualified individual is to be granted or denied 
based upon thorough consideration by the above 
Committees of the effect that the granting of such 
privileges will have upon the quality of care 
provided to patients within the unit. In keeping 
with the open staff policy of Medical Center 
Hospitals it is antitipated that well-qualified 
individuals will be granted special unit privileges 
if the applicant will either enhan~e or not detract 
from the quality of case within the unit. 

c. All physicians who participate in the work of· the 
facility will have an appointment to the Unit and 
shall be considered a part of it. They will agree 
to abide by the policies and procedures of the Unit 
and each participating physician will have a written 
agreement (or contract) setting forth, in addition 
to the established operational policies and 
guidelines of the Unit, the specific details of his 
individual obligations and arrangements for 
remuneration, if any. 

Policies and agreements which affect the hospital 
operations or finances shall be sent to the Hospital 
Administration for approval. Policies and 
procedures will be established for such matters as 
scheduling the studies, requests for provisions of 
new equipment or services, utilization of a 
standardized format of reporting, maintenance of 
primary records, reports, special recordings such as 
angiograms, etc., within the Unit. All such records 
and documents will be the property of the Unit and 
will not be removed without consent of the Unit 
Director. 

d. Each participating physician must agree to maintain 
his skills by performing such minimum caseload of 
procedures as may be from time to time established 
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within the operational policies and guidelines by 
members of the Unit. He must agree to accept 
assignment of patients where necessary to achieve 
and maintain the agreed upon minimum level of 
experience. Any physician failing to maintain such 
level may have his privileges suspended upon 
recommendation of the Director of the Unit to the 
Departmental Authorities Committee and approved by 
the Medical Executive Committee. 

e. Each participating physician will agree to accept a 
pro rata share of responsibilities for the study and 
care of indigent patients however referred without 
expectation of recompense. He shall be encouraged 
to share in all educational and conference 
responsibility, including the teaching of medical 
students, residents and others under the direction 
of the Director wh~e appropriate, and in addition 
maintain regular attendance at all conferences 
organized within the framework of the Unit. He will 
be encouraged to have input into the discussions 
concerning the patients of others as well as 
allowing free discussion of his own patients at such 
conference. He will be encouraged to agree to 
participate in any quality-evaluation program that 
might be instituted, and to conduct such evaluation 
as he may be from t·ime to time requested. He shall 
be encouraged to co-operate in research projects of 
the Unit and participate in projects designed to 
improve the quality of patient care within the Unit. 

f. In addition to existing units, aditional units may 
be created or present units modified or phased out 
by the Medical Executive Committee with concurrence 
of t~e Medical Staff and the approval of the Board 
of Directors. 

g. Each person who has privileges in a Special Unit 
must actively reapply for such p~ivileges on an 
annual basis. With each reapplication the 
particular physician's competency to maintain 
privileges in the Special Unit must be reviewed by 
the Special Unit Credentials Committee. 

h. Any physician failing to abide by the Special Unit 
rules and regulations may be referred by the Special 
Unit Director to the President of the Medical Staff 
for corrective action. 
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i. The below listed Units are considered to be 
Specialty Units of Medical Center Hospital and each 
is a section of one or more of the departments of 
the Medical Staff of Medical Center Hospitals. 

(i) Cardiac Diagnostic Unit - Department of 
Medicine and Pediatrics. 

{ii) Renal Dialysis Unit - Department of Medicine 

(iii) The Burn Unit - Department of Surgery and 
Department of Plastic Surgery 

(iv) G. I. Station - Department of Medicine 

(v) Cardiac Surgery - Department of Surgery 

(vi) Renal Transplantation - Department of 
Medicine, Surgery and Urology 

(vii) V.I.P. Unit - Department of OB/GYN 

· 37. Health Professional Affiliates Section of the Affiliate 
Staff. 

The following shall apply to the application for and 
granting of privileges for members of the Health 
Professional Affiliates Section of the Affiliates Staff 
as provided for under Section V.G. and VIII. C.l2. of the 
By-Laws of the Medical Staff of Medical Center Hospitals: 

a. Category I 

(i) Category I members are obligated to abide by 
the direction of the chief of the department for 
which they are assiqned in addition to all By-Laws 
and Rules and Regulations of the Hospital and the 
Medical Staff. 

(ii) Category I members must have acquired and 
provided documentation for any licensure and 
certification requirements provided for under the 
Code of Virqinia and required by the State Board of 
Medicine, and other official licensure and 
certification agencies within the State. 

(iii) Category I members shall have in addition to 
all other application requirements a written 
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recommendation from the chief of the department to 
which they are to be assigned. 

(iv) The chief of the department to which they are 
assigned shall recommend annually to the 
Departmental Authorities Committee continuation of 
their membership on the Affiliate Staff, and the 
renewal of their privileges. 

(v) Individuals must be members of the Affiliate 
Staff prior to functioning in any capacity within 
the hospital confines. 

(vi) Category I Health Professional Affiliates may 
neither admit patients nor serve as an attending 
physician to any patient. 

·c. Category II 

(i) Category II members are individuals who have 
been authorized by specific physicians or dentists 
to carry out specific duties on behalf of their 
responsible physicians or dentists within the 
confines of Medical Center Hosprtals. These persons 
must be members of the hospital's Affiliate Staff 
prior to functioning in any capacity within the 
hospital confines. They may write orders for 
medication only when transcribing or executing 
specific orders for medication at the direction of 
the specific physician,or dentist for whom he is 
acting as an agent or assistant. However, the order 
cannot be carried out until countersigned by the 
physician or dentist. 

(ii) Non-hazardous orders, as defined by the 
Quality Evaluation Committee, may be written by 
Certified Nurse Practitioner or Certified 
Physician·' s Assistant performing under the 
supervision or direction of individual physicians or 
dentists. These orders may be carried out without 
countersignature or oral authorization of the 
responsible physician or dentist. However, the 
order will include.the name of the prescribing 
physician or dentist when written. Non-hazardous 
orders include: 

(a) Orders for EKG, EEG and laboratory tests 
(except those requiring administration of 
medication) and all x-ray orders (except those 
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involvinq radioactive iodine, nuclear 
medication or invasive x-ray techniques). 

(b) Orders of an administrative nature such 
as: 

(1) Transfer to other floors or rooms, 
except from units involved in 
specialized care, such as Intensive 
Care Unit. 

(2) Visitation orders. 

(3) Dietary order~. 

(4) Consultation orders. 

{5) Surqical preparation orders. 

(6) Request for intake or output record. 

(7) Request for record of vital siq.ns. 

(8) Orders for preparation of 
radioqraphic examinations. 

(9) Administrative consent orders. 

(10) Order to discharqe patient or 
transfer to nursinq home. 

(iii) Each physician or dentist will be required to 
determine and document the extent of responsibility 
qranted to their respective assistant within the 
quidelines described above. The duties and 
responsibilities qranted by a specific physician or 
dentist to his assistant are subject to review by 
the department to which the physician or dentist is 
a member. · 

~e purpose and effect of this documentation is to 
qive that asistant an official capacity within the 
confines of the Medical Center Hospitals and to 
minimize Medi~al Cent~r Hospitals• leqal 
responsibility for any actions taken by that 
assistant on behalf of the specific physician or 
dentist. 

(iv) The Medical Staff office will maintain a file 
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of the names of Certified Physician's Assistants and 
Certified Nurse Prctitioners with the document of 
authorization duly signed by the respective 
physician or dentist. Each department, nursing 
station and admitting office will be provided with a 
list of names of the assistants and their 
responsible physicians or dentists. 

(v) Acts authorized to be performed by Certified 
Physicians's Assistants or Certified Nurse 
Practitioners must be performed under the 
supervision or direction of the physician or dentist 
responsible for their conduct. .No Certified 
Physician's Assistant or Certified Nurse 
Practitioner authorized to act hereunder shall have 
any discretionatory authority to function within 
Medical Center Hospitals. The term supervision and 
direction shall hav~ the meaning ascribed to said 
terms under regulations of the State Boards of 
Medicine and Nursing governing Certified Physician's 
Assistants and Certified Nurse Practitioners. 

(vi) The Board of Directors, the President of the 
Hospitals, the.President of the Medical Staff or the 
Chairman of the Department. in which the responsible 
physician or dentist is a member may immediately and 
without notice terminate the authority of any 
Certified Physician's Assistant or Certified Nurse 
Practitioner who exceeds the authority conferred by 
the protocol or otherwise violates his employment 
terms. 

c. Category III 

(i) These persons must be registerd with the 
Medical Staff Office as specific assistants to a 
physician, dentist or group, unless they are 
employees of Medical Center Hospitals. Their 
applications must be approved by the Departmental 
Authorities Committee. 

(ii) These persons, if other than Medical Center 
Hospitals employees, must perform the following 
duties within the hospital confines under the direct 
supervision of their employer physician or dentist: 

(a) Transcribing specific oral or written 
non-hazardous orders as·handled in Category II, 
above, which may only be carried out after 
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siqnature or oral authorization by the 
physician or dentist. The oral authorization 
must be countersiqned within 24 hours. 

(b) Proqress notes dictated and countersiqned 
by the specific attendinq physician or dentist. 

(c) Obtain certain information from the 
patient chart as requested by the attendinq 
physician or dentist. 

(d) Assistinq their responsible physician or 
dentist under his direct supervision and in 
only those surqical procedures as requested and 
approved on their application form. 

(iii) Each supervisinq physician or dentist shall be 
required to provide written documentation of the 
specific duties the individual may perform. 
However, in no case shall these duties be performed 
without the direct supervision of the physician or 
dentist. · 

(iv) Cateqory III individuals must be members of the 
Affiliate Staff prior to functioninq in any capacity 
within the hospital confines. 

(v) The Board of Directors, the President of the 
Hospitals, the President of the Medical Staff or the 
Chairman of the Department in which the responsible · 
physician or dentist is a member may immediately and 
without notice terminate the authority of any 
Cateqory III member who exceeds the authority 
conferred by the protocol or otherwise violates his ' 
employment terms. 

d. General Rules for Cateqory II and III 

(i) Grantinq of membership for Cateqories II and 
III is additionally conditional upon the fact the 
responsible physician or dentist has, and continues 
to maintain his Medical Staff membership and 
privileqes. Failure of the responsible physician or · 
dentist to maintain membership and privileqes, fo~ 
whatever reason, shall ~r,unediately and without 
notice terminate the membership and privileqes of 
the respective Affiliate Staff me~er. 

(ii) Membership for Cateqories.II and III is 
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conditional upon an evaluation of the physician's or 
dentist's capability to supervise and control the 
Affiliate Staff member. As such, in the event that 
the employer/employee relationship terminates 
between the physician or dentist and Affiliate Staff 
member for whatever reason, membership and 
privileges of the Affiliate Staff shall terminate 
immediately and without notice. The physician or 
dentist has the responsibility to notify the Medical 
Staff Office of any change in the employer;employee 
relationship. 

(iii) For Categories II and III of the Affiliate 
Staff membership, the individual is not authorized 
to perform any duties except those specifically 
listed in these Rules and Regulations and the 
By-Laws and approved for the respective individual. 

e. Category IV 

(i) Category IV applicants must submit details of 
their functions to the Executive Committee. 

(ii) For all categories, Affiliate Staff membership 
is additional conditional upon and subject to any 
contractual and other working relationships between 
the hospital and other agencies or institutions. 

f. The Medical Staff office shall maintain a file of 
all Affiliate Staff members. 

38. All suicidal attempt and overdose patients should have a 
psychiatric consultation considered. The recommendation 
to obtain a psychiatric consultation shall be documented 
in the Emergency Room or hospital record. If, in the 
judgment of the attending physicians, such a consult is 
not deemed to be in the best interest of the patient, no 
psychiatric consult need be recommended and such 
determination shall be entered in the chart. 

39. That emergency care by attending physicians be allowed if 
the patient or family are unable to give consent. 

ADDENDA 

The Committee recommends to the Medical Staff and the 
Board of Directors of the Hospital: 
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1. That these By-Laws, Rules and Regulations shall be 
reviewed at least once every two years and brought up to date 
as needed. 
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R E V I E W E D 

April 1982 

December 1983 

R E V I S E D 

October 1981 

October 1982 

February·1984 
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CHANGES APPROVED AT THE JULY 1984 
QUARTERLY MEDICAL STAFF-MEETING 

The rule for completion of the Validation Sheet will become part of Rule 24. 
The existing rule regarding completion of charts remains unchanged and will 
become part (a) of Rule 24. Rule 24 (b) is the new rule relating to the 
Validation Sheet. 

24b. The Final Diagnoses and Procedures sheet validating the diagnoses 
and procedures performed during an inpatient stay must be comp­
leted in order for Medicare insurance claims to be filed~ This 
Validatic·n Sheet srould be signed on the floor on the day of 
discharge. In the event it is not signed or all of the required 
information is not included, Medical Records shall produce a 
computer generated Validation Sheet for the physician's signature. 

Upon notification by telephor.e by Medical Record library personnel 
that the computer generated Final Diagnoses and Procedures sheet 
is available, the sheet must be signed by the physician within 72 
hours. If this is not done. the Validation Sheet shall be 
considered delinquent and the physician shall be given first 
notice by telephone. If the Final Diagnoses and Procedures sheet 
has not been completed by the fifth day, a final notice by 
telephone srall be given. On the seventh day the Validation Sheet 
is incomplete, the physician and each member of his group, shall 
have his admitting privileges suspended. Extenuating circumstances 
preventing the ·completion of the Validation Sheet, i.e. excused 
absence and illness, shall be considered bef~re privileges are 
suspended. 

The physician who does not complete the Final Diagnoses and 
Procedures sheet within 21 days of the suspension of his privi­
leges or who has· his privileges suspended more than four times in 
one year because of an incomplete Validation Sheet, shall have 
his individual clinical privileges revoked. The DRG Committee 
shall be responsible for recommending to the President of the 
Medical Staff that all privileges be suspended· as outlined in 
ARTICLE IX, Section D of the Bylaws. Once privileges have been 
revoked, reinstatement of the individual will require new applica­
tion. 

Rule 24a applies independent~y of this provision. 

Down-sizing Appellate Review Body of the Governing Body 

With regard to the down-sizing of the Board of Medical Center Hospitals Board 
of Directors, the Bylaws Committee reconunends that under ARTICLE X, entitled 
Hearing and Appellate Review Procedure, Section F, Subsection 4, be revised 
as follows: 

The Appellate Review shall be conducted by the Board of Directors or by 
an ad hoc Appellate Review Committee appointed by the Beard of Direct­
ors,-consisting of not less than three (3):. members-,.. none of whom shall 
have been involved in prior proceedirgs regarding the practitioner. 

This change is made in order that an ad hoc Appellate Review Committee of 
fewer directors will be use~ during the appeaiSprocess. 



CHANGES APPROVED AT THE APRIL 1984 
QUARTERLY MEDICAL STAFF MEETING 

Medica 1 Staff Funds /Dues. The Bylaws Conuni t tee recommends that with 
respect to the investment of Medical Staff funds Rule No. 32 of 
the Bylaws and Rules and Regulations should be re-stated as follows: 
Rule No. 32, line 6: Funds in the Medical Center Hospitals Medical 
Staff funds will be appropriately deposited at the direction of 
the Medical Executive Committee, and in the event of dissolution, 
any and all unused funds will inure to the benefit of the hospital 
and no funds will inure to the benefit of contributors. 

This change is made so that the Medical Staff funds can be deposited 
in an interest-bearing account. 

Institutional Review Committee and Bylaws. The Bylaws Committee 
recommends that the Appendix B of the Bylaws and Rules and Regulations 
of the Medical Staff of Medical Center Hospitals be appropriately 
edited to include the Institutional Review Committee as a committee 
which reports to the Executive Conunittee of the Medical Staff. This 
will also require corresponding editing to be done to the Patient 
Care Conunittee and Quality Review Committee as listed in Appendix _B. 
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B!UWS 

or 

,, MEDICAL C!NT!ll HOSPIULS 

AltTICLZ I 

Ge11eral 

Section 1. Philosophy of Medical Center Hospitals • Meci~cal Center 
Hospitals (the "Hospital") is cleclicatecl to the providing of the highest quality 
medical care attainable ancl to the providing of educational and com::unity 
aenice programs for the CG111111Unity of Norfolk and the surrounding areas of 
tidewate" Virsinia. It is our aoal that all patients receiving care within. 

• the inpatient acl outpatieDt facilities of the Hospital be provided a single 
atanclarcl of bilh quality care wbicb will be ucla available to all withouc 
resarcl to t"ace, color, Z"alision, sex, ase, national orisin, ol' ability to 
pay. 

It is our belief ancl therefore our commitment that the following· be 
achieYecla 

a) Location amcl orsani:ation of health aervices so aa to increase 
. accessi))ility to tho~• in Deed of such services. .. 

h) Participation and involvemeBt ill and coordination with the Eascem 
Vlr;iBia Medical School and other educational programs for the 
undergraduate, graduate and continuing education of physicians and ocher 
medical and health care personnel. 

c) !ducatioll of individuals receiving care as to their need for care 
and modes of obtaining such 11ecessary care. 

4) Cooperatioll with other providers of health services in the planning 
ancl provicliDI of such senices cons iderins the needs of the co=mni ty 
aacl the t"esourcea available for the delivery of such services. 

e) Developallc ·•:-of policies and progl'aiU designed to promote career 
mobility acl advaacement of Hospital employees without regard to race. 
colo~, relisioll, sex, as• or national ot"igin. 

f) tht"oush our OW'ft "leadership ancl through cooperation vith gover~:enc 
and noa•goverftmental asencies and organizations to improve our coc:uni:y 
in its social, cultural, educational and economic development. These 
efforts at"e in addition to our primary goals of medic~l care and health 
related educatioll. 

Section 2. .Conflicts of Interest .- The following policy on Con:lic::s 
· of Interest is hereby adopteda 

a) Members of the Executive Board of Directors, officers and employees 
("interested parties") should exercise the utmost good faith in all 
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transactions touching upon their duties to the Hospital and its property • 
In their dealings with and on behalf of the Hospital they are held to 
a strict rule of honest and fair dealing between themselves and the 
Hospital. They shall not use their positions, or knowledge gained 
therefrom, so that a conflict might arise between the Hospital's interest 
and that of the \~diviclual. , 
b) All acts of interested parties shall be for the benefit of the 
Hospital in any dealins which may affect the Hospita~ adversely. 

c) No interested party shall accept any favor which might influence 
his action• affectins the Hospital o~ its mem»er • 

. cl) Afte~ becomiDa subject to ellis policy on conflicts of 1nterest 9 

·interested parties shall avoid any aev employment, activity, investment. 
or other iDteresc which aaipc i1lvolv• oblisations which may compete 
vith or be ill cnflicc with the interest of the Hospital o~ its member 
ad shall promptly diacloae the aaae aa they may exist: upoa becoming 
subject to ~is policy. 

e) Annually the President of Medical Cent•~ Hospitals shall send to 
all directors, officers aacl selected employ••• a questionnaire which 
shall be completed accl retar,Ded to h~. 

f) the Preaiclent of Medical Ceata~ loa,itala shall submit a confidential 
report to the · Exac:utive Board of Directo~• cODcamins any disclosed 
intereata of clireccora ancl officers, aucl he shall report: to the Executive 
Board of Directo~• .coacemilll any · izatare•c of selected employees sa 
clisclosed, toaethe~ with hia accina coacemtzas the same. · 

s) Rev interested partie• shall participate ia a similar procedure 
immediately upoa assumption of their responsibilities. 

Hncr.z II 

Members 

Section 1. the Bos,ital baa oae membe~"vhicb is Alliance Health System 
and which shall have those rights ancl powers prescribed by lav, the Articles 
of Incorporation, azad theae Bylav•~ 

Section 2. Haecins• - Heettass of-the memb•~ may be helcl at such place 
either vttbiD o~ withouc tbia State, aa may ba provided in the notice of such 
meeting. Meetinia of the ~•r may be called by the Chairman of the Executive 
Board of Directors, the PJesiclent of the Hospital, .the Executive Board of 
Direccors 9 or the member. (An annual meetins of the member shall be helci ia. 
October precedins the annual me~tins of the Directors. ) 

Section 3. Votins - The member shall be entitled to one vote on all 
matters. 

Section 4. Rights of Member • The member shall have in addition to 
those rights granted by law and by the Articles of Incorporation, the followtn~ 
specific pavers, and all actiona of the Executive Board of Directors respecting 



the powers herP.by granted shall first be approved by the meob~r: 

( i) To elect ·and remove ·Directors in 
the manner provided by the Articles 

,, of Incorporation; 

(ii) 

(iii) 

(iv) 

(v) 

(vi) 

-<:: 
(vii) 

(viii) 

To app~ove any alteration, amendment 
or repeal of the Arti~les of 
In~orporation, these bylaws, or the 
adoption of new bylaws; 

To approve the operating alld ~a pi tal 
budgets of the Boapt.tal, and approve 
all formal lona•rallle plana to be 
adopted by the Hospital& 

To approve uy transaction for which 
the Hospital vould be required to 
obtain Certificate of Heed approval 
under Vtrstnia lav1 . 
To approve all borrovt.aa or debt 
incun-ecl by · the Hoa,ital, whether 
aecuiid or unsecured and including 
but not limited to leaaes, which 
in any one traasacti01l or related 
aeries of tranaa~tioaa exceeds 
$Soo,oooa 

To approve any plan of a urser or 
consolidatioft'", any aale, lease, 
exchanse, mortgage, pledge or other 
clispoaition of all, or aubstalltially 
all, the property and aasets of the 
Hospital, the voluntary dissolution 
of the Hospital, or revocation of 
voluntary disaolution procaadinss; 

To · review the booka and records of 
the Hospital, concluc~ audits of the 
Kospita·l and approve the •election 
of auditors chosen to conduct audits 
of the Hospital;· 

~ 

To approve the creation or acquisition 
of any subsidiary of the Hospital, 
or the creation of any other 
corporation of which the hospital 
is to be a member, ancl to approve 
any dissolution or other change in 
any such legal relationship previously 
approved by the member. 
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Section 5. Reports • Following the completion of the annual audit of 
the Hospital, the Chairman of the Board of Directors shall submit to the 
member the audited financial statement of the Hospital during the preceding 
fiscal year, togetbec' with a report of the general financial condition of 
the Hospital, and of the condition of its property. The officers and directors 
of the Hospital shall submit to the member such .further. reports as the member 
may reasonably require. 

AI.TICLB IXX 

Ezecutive Board of Directors 
. 

· Seetioft 1. The affair• of the Hospita~ shall be uttder the control and 
direction of aa Executive Boal'd of Directors ("Executive Board"), subject 
to the rishts of the 11a111ber of the Hospital aa provided herein, and with 
the aid of such committees and officers aa are provided for herein. 

Section 2. 

a) the Directors, except ex officio Directors, shall be cliyiclecl into 
three (3) classes, with each clasa aa nearly equal 1m number aa possible. 
the tana of office of the Director• of each class shall be three (l) 
years, with the tara 4i! Director• of oae claaa expirins upon the 
adjouftllleDC of uch aaual aetiDI· · · 

b) the· 11U11ber of Directors • includins ex officio Directors, shall be 
20. 

c) the Executive Board shall include aa ex officio members, ·with vote, 
the President of Alliance ·Health· ·Syst'n and the President of Meciical 
Center Hospitals. Aa ax officio members, their tena of directorship 
is defined by thai~ office and not by the provisions outlined below. 

d) Directors shall be elected by the members of the Hospital in 
.accordance with the Articles of Incorporatiom of·the Hospital. 

. . .. - ., -

e) Directors shall be ellsible for re•electiOD upon the elqtiration. 
of their respective- teiia. Ro Director ·•ball -nne·· for more than three 
(l). three (l) ··year· tei'IU in succesaioar provided, ho¥ever, that any 
Director holcliDI ·the office of Chairm&D•Blecc, Chairman or Immediate 
Past Cbaimaa uy coatizaue to aerYe for the full tar. of directorship 
iza which he ia elected to office. Directors who have completed three 
(3) consecutive terms~shall be eligible for re-election after an absence 
of ac lease one (1) year. 

f) No persot1 vho baa attained the age of sixty•five (65) years shall 
be elected for the first time as Director. No Director who has attained 
the age of seventy (70) years shall be re-elected. 

s> A Director who has served four terms and has attained the age of 
sevency (70) years shall assume the status of "Director Emeritus" upon 
the termination of the teraa of directorship for which elected or upon 
his voluntary retirement from directorship. 



h) A former Director who has served for a period of four ( 4) or core 
terms may, at the pleasure of' the Executive Board, be elected to the 
status of "Director Emeritus." 

,, 
i) A Director Emeritus shall be welcome at all Executive Board or' 
co111111ittee meetings and shall be extended the courtesy and opportunity 
of participatins in the discussions. He shall not be considered a member 
of the Executi!• Board of DiJ:"ectors nor shall he be counted among the 
twenty (20) members of the Executive Board. A DiJ:"ector Emeritus shall 
have no liability for the management: of the Hospital nor shall he be 
eligible to hold office or vote Oil matters before the _Board or its 
committees. · .. 
Section 3. Meetings • the Executive Board shall hold 1:"egular meetings 

monthly at sucb times eel places as the Chai1:'11all of the Executive Board may 
designata. Special meetings may be called at: any time by the Chairman, the 
President of Medical Center Hospitals, the amber of the Hospital, or by 
any five (S) members of tbe Executive Board. The a1mual meeting· shall be 
held in October. At least tWo (2) daya Dotice of the ti• and place of 
each regular and special aetins shall be aivell to the Directors ill person, 
by telephone, or by ordinary. ail. A quona . -for the transactioll of th~ 
businesa at any aetinl shall be one•thircl (1/3) of the Directors then in 
office. the Praaidellt of dre laatem Virginia Medical Authority ancl the 
President of the Medical Staff ahall be invited to attend all Executive !oar 
meectuas in all advisor, capacit7• 

Section 4. Votins - Each Director a._a11 be eDtitlecl· to one (1) vote 
on all macters. All actions.~f ~h• Executive Board shall be taken by majority 
vote of tbgsa present, UDlesa ot~eNise prescribed by law, the Articles of­
lncorpo1:"ation Qr tbise bylawa. 

Section S. Qualificacious of Membership - It is au honor and a privilege 
to· serve aa a member of the Executive Board of Directors of the Hospical 
and its Directors should be aelected vith care with reference to the following 
attribute• and· charac:teriat:ica .• 

a) Coaaitmenc to. ilipi~.J~nt and developmeiic of the community's health 
and welfare~ .. :-~ · .-.-~ .· · · 

b) Demonstrated cO.,~t~ac;~s that ralace t~-o~ganizational governance; 

c) Adequate time co _serve; 

d) A sense of cooperation and sensitivity to others; 

e) W1111ngaesa to learn; 

f) Loyalty; and 

g) Physical capability. 

Efforts should be made to balance various pe1:"sonalities and qualifications 
in order to provide a socially as well aa professionally dynamic Board. 
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AltTICLE IV 

Officers 

Section 1. Off!~ers - Thp elected officers of the Hospital shall consist 
of a Chairman of the Executive Board, a Chairman-Elect, a President, a 
Secretary, a Treasurer, and oue or more Vice Presidents, vho shall be elected 
for terms of two (2) years, or until their successors be elected and qualify. 
Any of these ·officers may be re-elected for a further term or terms vithout 
limitation. Upon completion of his tena of office, the Chaiman shall serve 
as Immediate Past Chairman for one (1), tvo (2) year te~ only. One or more 
Vice Chairman of the Executive Board and such other officers as may be deemed 
necessary uy be provided for by the ·Executive Board of Directors. · Any. two 
(2) or more office• uy be held by one (1) person, except the offices of 
President and Secretary. 

Section z. Qualificatioa for Presidency - To be elisible for election, 
the President of the &oa,ital sball be an officer of Alliance Health System. 
lf at ay time the President not be so elected or appointed, &D officer of 
Alliance Health System and be then serving in such capacity, he shall be 
disqualified from service aa President and a successor to him shall 'be elected 
aa herein provided. ~~ ·· 

• Secti01l 3. lemoval • kAy officer or asent uy be removed, with or without 
cause, at any eta. vbeDever the Executive Board of Directors, ia its absolute 
cliscretioD aball couicler that the best iDteresca of the Hospital will be 
served thereby. Vacancie• ill office uy be filled by the· Directors at any 
regular or special maetins of tbe Executive Board. 

Section 4. Duties 

a) Chairman of the Executive Board of Directors • The Chairman of the 
Executive Board of Directors shall conduct the meetings of the Directors 
but shall have no authority to act on behalf of the Hospital individually, 
and the Directors ahall act only as aa Executive Board. 

b) Chairmam•llect - The Chairmaa•Elect of the Executive Board of 
Director• aball perfors the duties of the Chairman in his absence, shall 
serve aa . _Chainaa· . of the· Advisory Board and shall perform such ocher 
cluties a• are iDciclent to the office or properly required of him by 
the Board of Directors. 

c) Iaaediate Past Cltairman • The IDIZilecliate Pase Chairman shall offer 
any asaistaDc:e aa the Chairman might require regarding the affairs of 
the Executive Board and shall perform any duties properly required of 
him by the Executive Board. 

d) Vice Chairman • Any Vice Chairman, who may be elected, shall assist 
the Chairman and Chair=an•Elect in the fulfillment of their 
responsibilities. 

e) Presiclene • The President shall have aeneral supervision of the 
business and affairs of the Hospital, shall sign or countersign contracts 



··' 
and other instruments of the Hospital that may require his signature; 
shall make reports to the Directors; anc:l shall perform all such other 
duties as are incident to the office or are properly required of him 
by the Executive Board of Directors. The President shall have the 
authority to 99ploy such subordinates as he deems advisable and to 
delegate to them such du·ties in the conduct of the affairs of the Hospital 
as he may deem a~visable. 

f) Vice Presidents - The Vice Presidents shall make such reports and 
perform such other duties as are incidenc to their office or are properly 
required of thea by the President o~ Executive Board of Directors; 

s) Secretary • The Secreta~')' shall issue a aotice for all meetings, 
and shall keep their minutes, shall have charge of the Hospital books 
and seal; shall aisn or countersip such instruments as require hia 
sianature& aucl shall make such reports and perform such other duties 
aa are incident to his office or are properly required of him by the 
President o~ Executive Joarcl of Directors. 

h) Treasurer - The Treasurer shall have general supervision of the 
method of hadli111 ancl ·custody of the monies and securities of the 
Hospital; shall supervise the maintenance of financial records and booka; 
shall sip or countersip auc:b iutruments aa require his aipature; 
and shall make such repo~t• aacl pa~fora such othe~ duties as are incident 
of his office or are prope~ly ~•quired of him by the President or 
Executive loa~d of Directors. 

Ccaaittees 

Section 1. Staudins Committees·· the Hospital shall have tvo (2) Standing 
Committees 1 the membership and duties of which shall be as determined fro1:1 
time to time by the Executive Board. 

a) Finance Committee • The Finance Committee shall be responsible for 
monitoring the Hospital's financial structure ancl recommending action 
to the Executive Board and shall have the followin& responsibilities: 

1) Consider all major financial policies including: 
• income requirements 
- short and long-term investments 
• credit and collections 

insur•nce 
• depreciation funding 
• bor~owing 

2) Review the Hospital's financial position and results of 
operations and recommend action when necessary. 

3) Receive ancl reviev external audits for the Hospital. 

4) Reviev the· performance of investment trustees and invest:ent 
managers ancl recommend changes when necessary. 
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S) Review financial plans submitted by management for all major 
capital expenditures. 

6) Recommend strategies to improve the Hospital's return on 
investme11ts. 

7). Review and recommend annual operating and capital budgets. 

b) Planning and Building Committee • The Planning and Building Committee 
. shall be responsible for reviewing and recommending co the Executive 

Board plans throush which the Hospital can fulfill its mission, role 
ancl objectives, includins cODstruction, demolition and alternation of 

. the Hospital, and shall have the ~llovina responsibilities& 

1) leviev the continuous plannins process ancl recommend short. 
intertm ancl long•ranse plans · for the Hospital consistent with 
the strate17 azul lODs·ranse plans of Alliance Health System and 
to recommand chanses in Alliance Health System plans and strategies 
when deemed advisable. 

2) leviev ancl make the recommendations concerning specific 
proposals as submitted by manasemenc for capital outlays iD excess 
of a dolla~ amount which is established from time to time by the 
Executive Board. 

3) leviev the overall status of projects in prosress, including, 
but not limited to, time schedules, budsets and. conflicts betveen 
Hospital and contractors, architects and ensineers. 

4) Furnish other committees of the Executive Board with infor:ation 
and data resultins from actions of the Planning and Building 
Committee. 

5) Receive from management periodically a summary of capital 
equipment purchases. 

Section 2. Special Committees - There aball be Special Collllllittees as 
the Executive Board may deta~ine from time to time. 

Section 3. Appointment • the Chaiman of the Executive Board shall 
appoint the members of all committees, subject to confirmation by the Executive 
Board. 

AftiCLE Vt 

Piaances 

Section 1. Dep~sitories - The monies of the Hospital shall be deposited 
in such banks or trust companies as the Executive Board shall designate and 
all payments, so far as practicable, shall be made by checks. Cheeks and 
drafts may be signed in the name of the Hospital by any officer or employee 
vho may be designated by resolution of the Executive Board. All notes, bonds 
and other instruments creatins or evidencins aa obligation for the pa~enc. 
of money shall be signed in the name of the Hospital as the Executive Board 
shall direct. 



Section 2. Securities • Securities of the Hospital may be registered 
in the name of the Hospital, in the name of a nominee, or may be in bearer 
form. Securities may be placed in the custody of such banks or trust companies 
as the Executive ~ard may direct and responsibility for the investment of 
funds may be delegated to such entities as the Executive Board may deter=ine. 

AJL-:IctZ VII 

Medical Staff 

Section 1. Authority • the Executive Board of Directors delegates to 
the Medical Staff the authority to evaluate the professional competence of· 
its members and applicants fo~ medical staff privileges subject to the 
conditions set forth ill Sections 2 tbroush 9 below. It also delegates to 
the Me4ical Staff the responsibility for adical care of all MCK patients. 
The Medical Staff 11 to uintaill standards of Mclical care approtJriate for 
a larse resional hospital. the Executive Board also expects the Medical 
Staff to review the medical care proviclecl to MC11 patielltS and to provide 
the Executive Board with the results of all revieva conducted. the Medical 
Staff is siven the responsibi~ity to carry out Hospital approved educational 
programs iDcludilll ita ova cOiltinuins education; support patient care efforts 
of Hospital persoDDel and participate in their career and professional 
developmeDt; coordinacio1l for the appropl"iate utili:atioD of Hos}'ital 
facilities iD an effective and efficient: maaner. 

· Section 2. Composition - the Medical Staff shall consist of all 
physicians, deDtists ancl affiliace Medical Staff appointed by the Executive 
Board aDd sranced priviles~• to practice ill the Hospital. It shall be relied 
upon to provide for the Hospital the highest practical standard of z:edical 
and dental practice ancl educational programs. 

Section 3. Oraanizatioa - the Medical Staff shall be organized in 
accordance with bylaws adopted by . it and approved by the Executive Board. 
Such bylaws shall establish policies to assure that oDly a member of the 
Medical Staff with proper admittina privileaea shall admit patients to Medical 
Center Hospitals and that only an appropriately licensed practitioner with 
clinical privileses shall be clirectly responsible for a patient's diagnosis 
and treatmeDC. the ambers shall be divided into such categories aucl the 
members in each catesory shall have such duties, privileges and voting ancl 
other rights aa may be prescribed in the Medical Staff bylaws. 

Sect:io1l 4. AppoiDt:meDt • To be eligible for al)pointment to the Medical 
Staff, practitioners shalt be legally licensed to practice in the Commonvealth 
of Vlrsinia and shall be qualified by education, · experience and ethical 
standards to cai"J:'Y Oil a professional practice of a competence commensurate 
with that baiDI provided by the Medical Staff of the Hospital. The granting 
of privileses shall be controlled by the Executive Board upon written 
application of the practitioner. Each application for appointment shall 
be referred to the Medical Staff for recommendation prior to consideration 
thereof by the Executive Board. Each appointment: to the Medical Staff shall 
be for a period ending with the next: ensuing April 30 and shall specify the 
category of the Medical Staff to which appoin.tment is cade and the privileges 
of practice granted. 
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Section S. Reappointment • Prior to April 1 of each year, the Medical 
Staff shall submit to the Executive Board recommendations for the 
reappointment, classification and granting of privileges for the ensuing 
year for practitiOftAl"S who were members of the Medical Staff on Marc:h 1. 
nte Executive Board shall ac~ upon such recommendations prior to April 30 
of each year. 

Section 6. Tenaination or modification of staff status • In the event 
the Executive Board shall deem it ill the best interest of patients or to 
foster competent and ethical professional practice or education in the 
Hospital, it may, at any time upoll reco~Dendatioll of the Meclical Staff or 
upon its OW'Il motion, terminate or suspend tbe appointment of a physician 
or dentist, change the catesory in vhicb a 1taff member is classified, or 
reduce, 11l0dify or coadition the privileges granted. Before any such action 
is taken by the Executive Board, the practitioner shall be siveft written 
notice of the propoaed tenainatioll or modification of--ata~us and be 
advised that he will be afforclecl the protectio1l ·o.f._4~e proc.,ss aa outlined 
ill cbe bylaw• of the Medical Staff and approved by the Executive Board of 
Directors. ADythiDI hereinabove to the contrary noevithltanding, the Executive 
Board may modify or sua pend all privilesea of practice of & practitioner, 
if it daema such suspension Decesary or deairable to the maintenance of the 
quality of the medical care of tbe loapital. 

Physiciaa eaployecl by the Boa,ital ill a Medico•Aclministrative position 
shall be subject to review and a.hearins, ~~~-·~eel, b7 a joint committee 
of Hos,ital aovernins board representative• and re,rasentatives of the Medical 
Staff to detenaine whether tbe reaso1l for actioa. involves the individual' s· 
medical competence or .is purely admiDistrative ill nature~ If it is determined 
that medical competence ia involved, the procedures outlined for dealing 
with a member of the Medical Staff shall be followed. If it is determined 
that the reason for action ia purely administrative in nature, the Hospital 
policies or the terms of tbe contract, if there is one, shall be followed; 

Section 7. When the Executive Board cloea not concur with a Medical 
Staff recommendation relative .to a Medical Staff appointment, re•appointcent 
or tenainatioa. of appointment, ad the srantins or curtailment of clinical 
privileges, a special com.ittee coa1istilll of the officers of the Executive 
Board of Directora and the officers of the Medical Staff shall review the 
recoDDenclatioa. and the circwutances under vbich the clecisioa is being made 
before the Executive Board makes the final decision. 

Sectioa 8. Temporary Appointments • Upon the written ~ecommendacions 
of the Presiclenc of the Me~ical Staff and the Chief of the Department within 
the specialty of which privileses are to be sranted, the President shall 
have authority to aake a te111»orary appointment: of not more than ninety ( 90) 
days to the Medical Staff and srant privileses to a p~actitioner. In unusual 
circumscancas, ancl for good cause shown, an extension beyond ninety (90) 
days may be sranted by resolution of the Executive Boarcl. 

Section 9. ltules and Regulations of Practice • The Medical Staff shall 
establish, subject to the approval of the Executive Board, rules and 
regulations to sovern the practice of medicine and dentistry in the Hospital. 
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Section 10. Liaison with Executive Board of Directors - The P:-esident: 
of the Medical Staff shall be invited to attend, in an advisory capacity, 
meetings of the Executive Board, at which time he shall be provided an 
opportunity to make1l report upon medical practice in the Hospital and other 
matters of concern to the Medical Staff and to comment upon matters under 
consideration at the meetings. 

AltTict:! 'nil 

Advtso!T Board 

Section 1. The loapital shall aeek to involve interested community 
leaders in the affairs of the Hospital by inviting them to serve as members 
of the Adviso~ Boarcl of Medical Cante~ Hospitals (Advisory Board). Members 
from time to time will be asked by the Chairman to advise the Executive Board 
regarding areas with which they have particular expertise. Members may also 
be invited by the Chairman to serve oa va~ious atancling ancl acl hoc commit~ees 
of the Hospital. Members sball pe~foa. aclclitional tasks as ay be deemed 
appropriate by the Executive .Boa~cl. the Adviso~ Board members shall serve 
aa soocl will ambassadors fo~ the Hospital. A membe~ of the Advisory Board 
shall have no liability fo~ the management of the Hospital uor shall he be 
eligible to vote on matte~• befo~• the Executive Board. 

Section 2. 

a) Members shall be elected by the Executive Board of Directors. 

b) The Advisory Boarcl shall include no more than thirty (30) members. 

c) The term of office of all members of the Advisory Board shall be 
three (3) years. 

d) Members shall be . eligible for re-election upon the expiration of 
their respective terms. 

Section 3. Meetinsa • 'rhe Advisory Boarcl shall meet at least six (6) 
times a year. 

Section 4. Offic:ea • the Chairman-Elect of the Executive Board shall 
1erve as Chai~ of the Advisory Board. 

AKTictz U: 

Auziliart 

Section 1. Purpose - 'nle Executive Board shall foster and support: an 
Auxiliary to render such services to the Hospital and their patients as are 
particularly within the province of such an organization and to assist the 
Hospital in its relations with the public by conveyins to the people of the 
community informacion as to the resources of the Hospital available for their 
health care ancl the nee~s and problems of the Hospital in furnishing such. 
care. 
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Section 2. Organization • The Auxiliary shall be organized in accordance 
with bylaws adopted by it and approved by the Executive Board. A large ancl 
broadly representative membership is to be encouraged. 

Section 3. LHison with Executive Board of Directors - The President 
of the Auxiliary shall be itivited to attend all meetings of the Executive 
Board and shall be provided an opportunity to report on the affairs of the 
Auxiliary and to comment upon matters under consideration at the meetings. 

AllTICI.E % . 

These bylawa may be amended, repealed, o~ altered in whole or in part 
by the Executive Board at any roeplar or at any special meeting where such 
actioa baa beea announced ill the notice of such meeting, and after approval 
'Y the mamber of the Hospital of such amendment, repeal, or alteration. 
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and appointed ~Y 
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lEPORT OF AD HOC COMMITTEE FORr.EO AT THE DIRECTIO~ OF TH~ 
MEDICAL EXECUTIVE C:0!111I'rrEE AND APPOINT!l) BY ALVIN J. CICCONE, 
~.!). 

I. GENERAL COMMENTS 

The committee's char;e was to review available medical records 
of all patients cared for by Physician 392· while on the Medical 
center Hospitals medical •taff. The purpose of the review was to 
evaluate the appropriateness of medical care rendered by that 
physician and to mate a report of those findin;s to the Depart­
mental Authorities Committee. 

A total of 211 medical records were reviewed. Some of those 
records have been maintained on ~crofilm. Of those microfilm 
charts, some are recorda of patients who otherwise had more 
current charts maintained in paper folders. Ho attempt was 
made to determine and document the numbers of separate charts on 
the same patients. It is estimated, however, that ten percent of 
the charts are separate records for the same patients. 

Each member of the committee reviewed approxtmately one third 
(70) of the charts. TWo physicians, each of a different medical 
specialty, reviewed each chart. The physicians first reviewed the 
medical records independently and then met to evaluate those 
charts together. A few charts with special concerns were reviewed 
by the entire co~~ittee. Committee members developed a set of 
statements regardin; each chart during their final review. 

The committee offers several preliminary comments. It was noted 
that the records reviewed represent a population of patients 
with extremely difficult, complicated problems. Many patients 
were referred to Physician 392 fram distant locales for proce­
dures whiCh required specialized care, thoughtful evaluation, 
ana lengthy procedures. In many cases, the treatment rendered was 
quite unique • 

II. FINDINGS OF 'rHE COMMI'r:EE 

A. Inadequate his~ories and physicals were noted in 57 
charts. Listed in Table I are numbers of charts in 
which there were no ·histories and physicals or inade­
quate histories and physicals. A history and physical 
was defined as inadequate if the examination, in its 
brief for.m, failed to include any of the following 
components: 

251 

1. pertinent physical exam for neurolo;ic deficit 
recoc;nized, 

2. history of previous procedures, and/or previous 
complications, 



3. documentation of the effectiveness or lack of 
effecti~eness of any prior procedures, 

4. notation of a preexisting physical problem, 

s. detailed history of any preexistin; studies 
performed before the aur;ical procedure that 
might have been pertinent to that aur;ery (9 
additional chart numbers at the end of Table I.) 

B. Informed consent for surgical procedures was found to 
be inadequate in forty-five (45) charts. A consent 
form was defined as inadequate for any of the following 
reasons: 

1. ~· procedure was different from that for which 
the consent was. given. 

2. A consent for.m was not in the medical record. 

3. The consent lacked the physician·• si;nature. 

4. The consent for.m failed to specify the procedure 
or body part, or named the wrong body part, or 
more procedures were done than named on the 
consent. 

5. The consent was not witnessed by anyone or the 
physician si;ned as a witness. · 

6. ~ere was no signature by the patient or the 
guardian on the consent for.m. 

7. The consent was not complete or inappropriately 
si;ned. 

A list of the relevant chart numbers is found in ~able 
II. It should be noted that the chief surgeon (Physi­
cian 392) aiqned only a bare minority of the operative 
consents which were found to be appended to patients' 
charts. 

c. !here was an absence of notes by the attendin; physi­
cian regarding patients• status, both preoperative and 
postoperative. Documentation would be acceptable either. 
1D the for.m of a signed note, a co-signed note, or 
~ntion of Physician 392 having seen the patient by the 
individual writing the note. In fact, documentation by 
Physician 392 was absent in most of the medical 
records reviewed. Table III is a list of those medical 

·record numbers in which same notes by Physician 392 
ware present. 
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,, 
Fifty-five incident reports were noted, and for the 
most part, these were felt to be of minor import. They 
concerned breaches of operating room rules, such as the 
failure to wear masks. They also concerned lost needles 
after prolonged sur;ery and incomplete spon;e counts, 
wbich on one occasion prove4 to be associated with a 
postoperative wound abscess. (Medical Record No. 
2312&1494) . 

D. !be most difficult aspect of the committee review dealt 
with the issue of the appropriateness of •ur;ery. 
~Umber• for thirty-three (33) medical record•, to;ether 
with synopses of the concerns raised, are 11ste4 in 
!able IV. T.be cammittee or the reviewinv phyaicians 
vill be available to discuss these questions if 
desired. 

E. Listed in Table V are the medical record numbers of 
Cbart• in which there are concerns regarding operative 
Dotes. T.here were five charts in which there was no 
operative note, and four charts in which the operative 
note was inadequate. There were also an additional 
three charts in which the operative notes were not 
properly signed. There was a lack of documentation of 
the presence of the attending surgeon in the operatinq 
room on five more charts. 

r. In Table VI are listed medical record numbers for five 
(5) charts in which it was felt that consultation was 
Dot appropriately sought. 

G. ~able VII is· a list of medical record numbers for 
patients for whom complications were noted during chart 
review. 

H. Finally, Table VIII contains a list of the medical 
record numbers of twenty-three (23) patients fer whicn 
there were concerns regarding the quality of patie~~ 
care. 
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In conclusion, your committee has reviewed 211 charts and, after 
this review, is concerned about the poor documentation of work 
performed by Jhysician 392 in this hospital. The committee felt 
that there were many .instances of insufficient documentation 
for use in making judgment• concernin; the appropriateness of 
care. we would, however, be remiss if we· did not ccmnent that we 
greatly missed seeing notes by Jhysician 392, •• his/her vritin; 
appears to be legible when it ia present. We feel that if be/she 
had made Dotes in the chart, not only would we·be able to better 
understand thoughts and concerns he/she had prior to operations, 
but the proposed procedure to be perfor.med and expected outcomes 
as well. we realize we are evaluating procedures that have long 
term expected results, and we recognize that!results cannot be 
documented within the record as it exists at Norfolk General 
Hospital. !be committee also feels, however, ,that the •tandard 
of medical care practiced by Physician 392 is not consistent 
with that of most other physicians on the Medical Center Hospi-
tals medical staff. · 

As a committee, we · fee-l ·that - the findings·· appearing on the 
subsequent pages should be ·-a·· ·part of the information used in 
evaluating the medical care· rendered ~Y Physician 392: 
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A. There were many brachial plexis •~r;eries performed. 

255 

Many of the procedures are new and often difficult to 
evaluate in the immediate post operative period. We 
feel that he/1he should present data that documents the 
effectiveness of this sur;err ~elating to the time of 
an incident ta the ttm• of Jur;ery, and the expected 
outcome of the 1ur;ery and ·indeed operative results 
where they can be documented. This type of information 
will facilitate a ~tter understandin; of the surgeries 
perfo~ed at Medicat·· Center Hospitals and Eastern 
Virginia Medical School. 



s. Likewise, there are procedures perfo~ed related to 
distal extremities concerning nerve functions in 
circumstances that the committee had difficulty 
evaluating. The proposed •ur;ery and the expected 
outcome are not delineated within the record, and 
consequently, the expected outcome is difficult to 
evaluate. 
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c. Procedures ~rformed for facial· paralysis after facial 
nerve in,ury fall into the same question area. We 
would like to see same documentation as to the effec­
tiveness of these procedures in the long ter.m, relatin; 
to the a;e of the patients on which the procedures 
were performed, and the time from injury to the time 
of sur;ery r~lated to the outcome. 

7 



o. The committee also had concerns re;ar4in; the reimplan­
tation of severed extremities. Examples are Medical 
Records Numbers 800115024 and 800091126. Criteria usea 
by Physician 392 for retmplantation seems to differ 
from that aet forth 1D the literature (references 
appended). · 

8 
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II 'fABLE I 

Ifo:JJ)E:QUATE/ABSEN'l' HISTORY lim PHYSICAL (57 C!WtTS I 

3. 230149456 (inadequate history and physical 
4. 010382134 (no documentation upper extru.ity exam -

inadequate phy•ical) 
6. 230178710 (pro~ably inadequate history and physical fer 

& 1/2 bouz p~oceduze • no attendin; signature 
on h1atorr and physical) · 

7. 442505&44 (inade~te documentation of status of prier 
nerve graft•) _ 

a. 460925788 (3rd admiaaioD••DO neurolo;ic documentation -
inadequate hiatorr and physical for 14 hour 
procedureJ 4th admiaaion--no documented history 
anc! physical) 

9. 270262986 (no neurological exam -.inadequate physical) 
10. 101501210 (history does net adequately document 1 

procedure) . . .. 
15. 11204&818 (inadequate neurological exam) 
25. 094544105 (inadequate histo~ an4 pbys~cal on ))oth 

· · admissions) · · _ 
27. 227080174 (4 admia~ions- 2/4 inadequate-history an~ 

physicala) 
28. 261759838 (inadequate history and physical) 
29. 274744361 (inadequate history aD4 physical) 
30. 711006692 (inadequate history_uc! physical) 
31. 800142499 (inadequate hiatorr and phy•ical) 
32. 1193Bl066_(1nade~ate history &Dd physical) 
33. 100125424_(histor.r and phyaical poor and inadequate) 
35. 230665231. <•=•taadard - Hd • .. bi1.~ozy &Del physical) 
36. 2817&7&51~1h18tozy:~.PfiY81~~1-~dequ&tiJ. 
37. 223561003 (biatory ana·phyaical inadequate). 
38. 230807133 .(hist.orr aDd physical,:.inadequate) 
39. 101584391 (hiatory and phy,icil.inadequate) 
40. 221204672 (hiatort.anc! physical iriac!eqUate) 
41. 22!124283 (no documentation of injUrj) -
42. 229813234 (histort and physical inadequate) 
43. 242585461 (history and physical inadequate) 
45. 331244393 (eventually done ~Y infectious disease 

consultut) 
Sl. 227505540 (inadequate physical) 
54. 229825509 (Ada. 11: DO pulses recorced; A~. 12: n: 

hiatorr ud physical) 
56. 151425469 (inadequate histo~ ud physical) 
57. 265594537 (physical exam marginal) 
68. 80:145558 (no history and physical) 
70. 142709349 (inadequate) 
89. 110540994 (no aeuroloc;ic exam on chart) 
90. 227040291 (no documentation of left arm function) 
92. 214713356 (no neurovascular hand exam documented pre-op) 
97. 250536760 (physical exam of ams and hand. not adequate) 
99. 2'3108102 (neurologic exam not adequate - no documentation 

lower CN function) 
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236947121 (inadequate history and physical fer s~r;e:r 
performed) 

2237&9831 (inadequate) 
261835132 (inadequate) 

132. 

14S. 
146. 
147. 
149. 
158. 
164. 
167. 
180. 
184. 

227786333 (hi•torr poor - what were previous operations?) 
010832134 (inadequate physical) 

186. 
187. 
198. 

224980142 (inadequate physical) 
235645850 (no phy•ical exam) 
622890853 (physical exam inadequate) 
225066176 (poo~ physical - no pulses recorded) 
201484292 (inadequate physical • no neurovascurar exac 

for ~rachial plexus case) 
2237&&438 (inadequate phyaicall 
2237&7238 (poor physical - no pulses recorded) 
237903360 (no documentation of neuzologic function in 

brachial plexus) 
388308960 (physical exam does not docgment post cutan n. 

status) 
227849864 (physical exam marginal for an inpatient 

procedure - no M.n. signature) 

199. 

204. 

211. 229382277 (etiology of original problem not documented: 
diagnosis of reflex sympathetic dystrophy not 
considerecS, .. PE does not.document status of ulnar 

213. 

216. 

220. 

228. 

nerve function) · 
2962&i078 (PE does· not adequately document nature and 

extent of injury - 1st admission--no 
· documentation of right •~ neurovascular 
function · · . ; . . 

213528879 (inadequate exam of affected arm in brachial 
plexus - injury) . ·' 

041500682 (no detailed neurological exam for brachial 
plexus case) · 

.~53344694 (inadequate history and physical) 

Inadequate Lab _Studies'~ !pertinent pre-existing studies! 

8. 460925788 (IMG not documented) 
9. 270262986. (DO IHG) 

41. 229124283 (no outpatient studies on chart) 
57. 265594537 (EMG's and nerve conduction studies net in· 

chart) . 
94. 261835132 (bilateral ~rachial plexus injuries no~ 

documented by EMG) 
149. 010832134 (EMG and myelogram "dcne" but not. in chart) 
211. 229382277 (no IMG or clinical data) 
220. 041500682 ·(Do patient Prr for myelocnam) 
225. 711006692 (no EMG in chart) 
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,, TAIL! II 

CONCERNS REGARDING CONSENT (. S CHARTS) 

. 
Procedure performed different from that for which consent given 
ill 

6. 230178710 (not exactly) 
35. 230615237 (carpal twmel release- •·· but cubital tUMel also 

done • why not documented need for this and no 
consent:) 

96. 223t44S25 (permit fo~~Guyon release; carpal tunnel release 
»erformed) 

Not in chart (5 charts) 

93. 117013348 (incomplete~chart?) 
200. 23088&761 
203. 228114263 
209. ·~- 218613~70- -
213. 296287075 (no consent for.m, but surgery proceeded anyway -

- ~. incident report) · 

No M.D. sisma·tur~ -f21 chart-s): 

1. 
6. 
8. 

10. 
17. 
21. 
27. 
31. 
34. 
39. 
41. 
86. 
91. 
98. 

100. 
122. 
124. 
173. 
180. 
205. 
219. 

22.9&18735 
2·301!7.871~-
460925788 (orthopedics consent not signed by surgeon -

. ... · . ., Ada. 12·)-: 
10150lln:G' 
22912·&~1-9 
307429345 (7/1•/t•--.c!misrionl; 
227010174 (Ac!ftf;v.:f~ll DO~ ~e;necl_:;~y-:W.I). J 
800142499 (inadequat•l? si;ned• 
22922780! . 
101584391 
229124283 (als~·-inadequate) 
149180439 
190422887 
227126885 (incomplete) 
526387701 
225169112 
1875&8514. (also question of consent's adequacy) 
463397557 
225066176 
136502365 
062621781 

Does not specify procedure/body part or names wrong/body part 
cr more procedures done than named on consent (5 charts) 

74. 230769722 (inadequate - does not say which aide: 
not witnessec!) 



81. 262027059 (inadequate • d~es not designate which 
arm injured) 

89. 110540994 (exac~ procedure not apecified: no M.D. 
ai;nature) 

156. 435458038 (va;ue - 16 hour operation - DO mention of 
9rafts) · 

158. 224980142 (vaque) 

No witness/M.n. aiqned as witnesa (6 charts) 

7. 442505144 (Do 1n4ependent vitn•••J 
87. 245023800 (incomplete -~no witness) -
88. 1&7409317 (aame~individual wa• witness aDd· caunsellin; 

M.D.)·-
92. 21471335& (incamplete - •ame J.ndividual aicmec! as 

counselliDCJ··II.D. eel witness) 
97. 250536760 (incomplete) 

211. 229382277 (no witness) 

No signature by patient/guardian 

23. 418156138 

Consent not complete 

11. 223767238 (Adm. 11) 

Inadequate (4 charts) 

24. 050508840 
29. 274744361 
57. 265594537 (resection of median nerve with possi~le nerve· 

graft) 
70. ·142709349 (hospital consent not adequate) 

Inappropriately signed 

25. 094544105 (1st and 2nd admission) 
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II 'tABLE 111 

.. 392 NOTES/DOCt.'MENTATION PRESENT (16 CHARTS) 

6. 230178710 (counters1;ne4 operative note) 
14. 525239120 (•1;ne4 history and phy•1ca1) 
23. 418156138 (pre- ADd poatope~ative note) 

113. 231722506 (signed operative per,mit) 
117. 229825509.:. ( 10/81. admiaaion ~ DDte-1 
118. 229984610 (10/21/83 •itne4 di•cbarge note1 10/21/82 

ai;ne4 hiatory &Dd.:Jthyaic:al) .. 
119. 230178110 (3/83·~-- Ja18t=Y ud. physical. and operative 

permit aignecl) 
123. 570271513 (seen on.po•t operative day 13.by 1392) 
124. 187568514 (dictated and-•igned operative note) 
125. 206525016. (si;necl notes) -
lll. 525239120 (3/83. •i;ne~oparative note, seen by 1392) 
135. 800111424 (si;ne&l- opuative DOt•l: ... 
161. 22596239'- (aiCJDecl disc:buva DOte~ and, operative Dote, 

operative: pemi.t. acceptablea --·· 2 pre operative 
· ·:_,,note~ an4.3 pos't· operative:. notes) 

lSS. 231261494· (10/13 ailfte4d!achax;a nDteJ·~•i;ned operative 
note}·- . 

195. 45004&151. (3/81 .,.opua.ti.v• »emi~~acc:eptable1 operative 
note siCJDIId· z3·J 4/8.4. ~.: &l;ned opera~ive note and 
discharga DOte, al•o attending note presentJ 

226. 800098892 (counteraivned acme progress notes) 



TABLE IV 

QUESTIONS REGARDING INDICATIONS FOR/APPROPRIATENESS OF SURGERY 
(33 CHARTS) 

8. 460925788 (Adm. lls Intercostal transfer - injury 9/82 -
· pro~&bly exper~entalr result not documented ' 

apparently not achieved, Ada. 12: Tendon 
transfer·• •uv;estin; poor functional result. EMG 
not documented/comparison with preoperative 
status admiasion· ·11 not feasible from chart 
data. waa patient worse after Procedure 117 
Adm. 14s admitted for wrist fusion _indicating in­
adequate result.) 

11. 223767238 (Prior procedure ineffective - readmitted for 
same problem) -

24. 050508840 (questionable indications for surgery) 
35. 230&65237 (no justification 91vaD-to do cubital tunnel) 
40. 228204&72 (question appropriateness of operation. 7 opera­

. · ,. ·tions, inclqdinCT -free vasc:alar ·pedicle 9raft, for 
5th f1~ver tip injury, eventuallv c~e to 
amputation. ) 

41. 229l24283 (no documentation· of injury or expected result of 
surgery, inappropriate-operation - 66 year old 
female with' peroneal nerve· palsy pest excision 
Baker• cy8t • ) ·· - .. •· · 

·s.r. 229825509· (question appropriateness of operation - Mm. 12) 
56. 151425469" . .: . -
60. 231113122 (why was· alnar une- Dot· ~epalre47) -·-
70. ··142709349· (Was ·n:gezy attcessary?"· laceration· of -radial 

artezy) 
1 4 • 23 c 7 & 97 2 2 c questions procedures)' 
as. 238624568 (finger tip necroled question of relationship to 

19 hour- delar iD •ur;ical treatment/required 
· amputation.) · 

86. 145180439 (questionable indication for reinnervation proce­
dure in setting of on;oin; staph infection.) 

88. 167409317 (indications moot in patient 3 mos. post opera­
tive for mali;n&Dt tumor with immunosupression 
and minimal disability. Wound infection resul­
tec!.) 

94. 261835132 (possible myelopathy not considered. Was 2 
procedure necessitated by poor 1 procedure? Who 
did 1 procedure? 

96. 223444525 (no documentation of entrapment syndromes despite · 
multiple lesions and unusual clinical 
presentation.) 

99. 243108102 (questionable indication for crossed facial 
procedure 4 years.post operative) 
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1l8. 

127. 
137. 

140. 

147. 

149 •. 

158. 

167. 

184. 

198. 

207. 

209. 

210. 

211. 

214. 

215. 
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~29914610 (serial and intercostal nerves to reinnervate 
peni~ - experimental aur;ery?) 

112046818 (experimental procedure?) · 
800115024 (question sur;i_cal jw!;ement - no preoperative, 

. intraoperative or postoperative note.) 
800091126 (question sur;ical ju4;ement to cover thumb 

durin; initial hospitalization.) 
227786333 (cannot under•tand or make aense of operation 

doneJ i• this an ill-conceived operation?) 
010382134 (Inappropriate •urgery : Adm. 11: Paralyzed and 

insensate ar.m for I year• prior· to operation -
doubt ar.m could ever recover - muscles are ;oo4. 
Adm. 12: Ulnu nene taken to reconstruct CI-Tl 
- these are •ame nerves.) 

224980142 (multiple admia•ioa. with extensive prolonged 
•urvery for no re•ult.) 

622890853 (Is the operation appropriate? T12 paraple9ic -
bilateral serial nerve graft: femoral cutaneous 
nerve to dorsal penile nerve.) 

20148,292 (question appropriateness of procedure. Omentum 
used to "reizmervate•• ~adiated brachial plexus -
radiation therapy fo~ cance~ of the brea•t.) 

237903360 (Indication questionable 3 years post injury 
doin; neurotization.) · 

22954496& (Indica~ions for angiography questionable; 
inadequate ulnar nerve transposition - later 

required re-exploration) . 
218&73770 (What were indication• for delayed - 18 months -

repair of aciatic nerve (91Uteal) laceration) 
227683577 (Paile4, probably injudicious attempt to re-· 

implant a dirty extremity. ) 
229382271 (Indications: long ulnar repair in 40+ year old 

patient. ) . ~·. 
239721878 (Indications: preganglionic lesions CS&7 -

probably ganglicaic C8T1. All lesions pre• 
;anglionic. Used intercostal• - what were 
therapeutic expections - not documented in 
chart.) 

429565578 (Questionable indication for burial of distal end 
of nerve qraft for reconstruction of.di;ital 
nerve in fin;ertip in 48 year old male.) 



II 'rAIL! V 

CONCERNS REG~ING OPERATIVE NOTES 

Absent/Inadequate Operative Note 19 charts) 

11. 223767231 (Ada. 12) 
11. 231261494 (no operative note dictated by 1392 or resi4ents) 
31. 800142499 
35. 230665237 Cone-half of op note DOt dictated - part on 

CU))ital twmel.) 
72. 286446269 (inadequate operative note) 
73. 224980142 (Poor documentatioa of operative note) 
so. 800140308 
90. 227040291 (Incomplete operative Dote) 
93. 117013348 (Cha:t incomplete - no operative record or report) 

Operative Note Not Properly Siaped (3 charts) 

19. 122264394 . 
20. 262300832 (incorectly ai;ned) 
25. 094544105 (one operative Dote not signed properly.) 

- . . . . 
Absence·· of 1392 in Operating Rocm J:Nring surqerv ( 5 charts) 

79. 5186&1624 (No reco:d of aur;eon bein; present in Ol) _ .~~ 
151. 800111&35 

· 152 • ..:~·80011&935 (OperatioDS 9/19, 9/21, 9/28, 9/30, 10/4 - 1392 
-:- · · · · · · listed •• sw:;eon or primary aur;eon. Was the· 

physician there? Bis/her presence is not noted 
in anesthesia or nursin9 notes.) 

155. 80011&936 (Listed as aur;eon, but was he/she there?) 
208. 3545&3567 (Anesthesia record does not document 1392's 

presence.) 
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'' TABLE VI 

lNAPPROPRIATE.IINAJ)EOUA'l'! CONSULTATION ( S CHARTS) 

32. 1193810&& CHo appropriate use of consultant) 
54. 229825509 (Ada. 111 Bo vaacula~ consult or an;ior Adm. 12: 

No appropriate coa.ultation)) 
66. 8001t1437 C»labetica I 1/2 hour operation • never ha4 

metical - i.e., diabetic, couult.) 
86. 149180439 ClrCIIIIPt action 11r consultant prevented ma:Jor 

complicatiOD8 post operatively due to lower 
cranial nerve palsies. ) 

95. 2288&8066 (No Infectious Disease consultation.) 
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'' ~ABLE VII 

COMPLICATIONS ( 1 S C!WtTS) 

14. 525239120 (Major procedure - major complications - respira­
tory inaufficiency) 

17. 229826175 (Loss in flaps resultinv in amputation of finger-
tips) · 

20. 262300832 (Surgery complicate4 by hypotension (80 mm. of 
mercu:y.) 

22. 307507117 (lypoten~ion during aurvery.) 
24. 0505088'0 (Post operative complication a left chest fluid 

on X ~ay.) 
27. 227080174 (lost operative voUDd infection- thi9h abcess.) 
73. 224980142 (Median nerve palsy, radial lart. lac.) 
82. 227721011 (Dysrrhymia- wound not closed in ER.) 

106. 22&209308 (Narcotic addiction) 
137. 800115024 (Coa;ulopathy' pulmonary edema complications.) 
140. 80009112& (Subsequent necrosia of thumb; complication of 

iftfection, emotional diaturbance) 
198. 237903360 (Complications - aeroma of the thi;h) 
214. 239721878 (Post operative camplicationa - le9 edema from 

donor aite) 
219 •. 062621781 (Complications - increase in ~lood pressure, 

· infections • ' necrosisJ required multiple 
. proce4ure.s.1. . 

223. 223323382 (Sluff ;raft.) 
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,, !ABLE VIII 

oiHER CONCERNS REGARDING THE QUALITY OF PATin.~ C~ ( 23 CHARTS) 

9. 2702&298& (Verr unusual lesions, neuroma following 
thoracic outlet •yndrome + multiple nerve 
entrapments) · 

28. 

37. 
42. 
so. 
54. 

56. 

57. 

70. 

72. 
78. 

90. 

92. 

95. 
97. 

100. 
132. 
136. 
140. 
167. 

199. 

201. 

211. 
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261759838 (Poor plastics department followup pre- and 
post operatively) . 

223561003 (E&G abnor.mal, but not evaluated) 
229883234 (B111 <.1 - Dot investigated) 
091098048 (Cane•~ of the lUDCJ shown by xray - 7missec! - no 

note re;ardin; thi• finding) 
229825509 (Adm. 11: Partial anylosis of ankle; 2 hour 

tourniquet time - which le;? Operation did not 
work. Adm. 12: Angio;ram not reviewed appro­
priately preoperatively; one hour anesthesia, but 
no operation.) 

1514254&9 (Chart is •o poor - standard of care cannot ~ 
determined.) 

265594537 (7 hour·operation ter.minated because of concern 
regarding "downgradin9" ar.m - making it worse; 
no note ~ t392 about this) 

142709349 (Difficult to deter.mine surgery fram operative 
note) . :. .. 

286446269 (10 hour operation - patient had one kidney) 
800126596 (Surgeon out of OR x2 hours durin; surgery (1548 

·1745 hrsl no surgery progress.) 
227040291 (Listed .. median nerve palsy - top aheet proce­

dures ~e ulnu nerve) 
214713356 (Incident report documents no MD clearance -

patient d1schar;e4 from sou with lon; lasting 
auxillary blood.) · 

228868066 (Wtio vas 1 treating MD7) 
250536760 (Was tbia patient a nerve graft failure? Who did 

1 reconstruction?) 
526387701 (Mask off durin; surgery - per incident report) 
236947121 (No admit note) 
800112224 (Surgery ~Y resident - !R) 
800091126 (Amputation to ri;ht - 23 hour replantatior.l 
622890853 (l'D wound infection post operative 4ay 16 - no 

cultU%e taken) 
388308960 (Operative note •tates neuroma resected - pathol­

oc;y report does not confirm.) 
007380062 (Single cross covering note on c~plicated 

patient) 
229382277 (s/p mu~tiple procedures. Neuroma 19 em. gap 

repaired with multiple interposition grafts.) 



' 

3. Report of the Departmental Authorities Committee 
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REPORT OF THE SPECIAL MEETING 
OF THE DEPARTMENTAL AUTHORITIES COMMITTEE 

, November S, 1985 

MEMBERS ATTENDING: 

Dr. E. Stanley Avery 
Dr. Bruce I. Bodner 
Dr. Davia M. Bridges 
Dr. Jon L. Crockford 
Dr. Anas M. El-Mahdi 
or. Benjamin P. Eng 
Dr. George c. Hoffman 
Dr. Edward L. Lilly 
Dr. John B. McCraw 
Dr. Robert s. Neff 
Dr. Jerry o. Penix 
Dr. Albert L. Roper, II 
Dr. Michael J. Solhauq 
Or. John F. Stecker 
Dr. Charles B. Windle 
Ms. B. Paige Martin 

GUESTS: 

Dr. William P. Edmondson, Jr. 
Dr. Wladimir T. Liberson 
Dr. Hellene Mara;h 
Dr. Jeffrey Posnick 
Physician 392 
Mr. Greq Luce 

The .Departmental Authorities· Committee met at 4:0C p.m. on 
November 5, 1985, at Norfolk ·General Hospita-l- to afforci Physician 
392. an opportunity for an ·informal interview concerning an 
inves~igat~on of his/her .medical practice at Medical Center 
Hospltals. Central to tha~ investigation was the "Report of the 
Ad Hoe committee Formed at the Direction of the Medical Execu~ive 
C'Ommlltee and appointed by Alvin J. Ciccone, M.D." Other 
materials incident to an evaluation of Physician 392's practice 
were also discussed, including chart ~l3634S31Q. 

A total of 211 medical records had .~n reviewed, summarized for 
apparen~ pertinent di$~repan~ies, and. _submit~eci to the Oepar~­
mental Authorities .co~ittee b~ th~ ad hoc.committee. These 
cases represented ~he k~own cases in which Physician 39' had been 
involved at Medical· center. Hosp~tals from the time at which 
he/she was granted privileges until June 19~5. 

~ 

k~ple opportunity was provided for Physician -392 ar.: ~embers 
of the Departmen~al Authorities Committee to ques~ion and 
disc_uss the report of the ad hoc committee, as well as any o~her 
materials agreed upon. Dr. Edmondson represente~ t~e ad hoc 
commi~tee and Drs. Maragh, Posnick and LiDerson assis~e: Physi­
cian 392 in providing responses to the ad hoc committee repor~. 

Findinas of the Departmental Authorities Committee 

A. Inadequate Histories and Physicals were noted in a signifi­
cant number of charts. Specific deficient components were: 
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1. 

2. 

Pertinent physical examination for neurologic deficit 
I 

History of previous procedures, results, and/or 
complications 

3. Notation of significant pre-existing physical problem 

4. Detailed History of any pre-existing studies or evalu­
ations which might have been significantly pertinent to 
that particular surgery 

s. Informed consent for surgical procedures was found to be 
inadequate in a significant number of charts as manifested 
by: 

1. Discrepancies between the procedure performed and the 
procedure listed on the operative consent 

2. The absence of a consent for.m in the medical record 

3. Absent physi~ian' s signature 

4. Absent witness signature 

C. There was a paucity of notes andior.countersiqna~ures by· 
~he a~tending physician. regarding· ·t&e pa~ien~s· me:ical 
status, both pre-o·peratively ·arid post~operatlvely. Ka!'ly o: 
the cases reviewed were of difficult.jf complicated problems 
requ1r1nq sophisticated· specialty·care.· · In only 16 cases 
was there documentation- in the progress notes that Physician 
392 had indeed seen the patient outside of the i~e:ia~e 
opera~ive environment, al~ho~;h nursing. notes did occasion­
ally document the·· presence··; of Physiciati ~ 392 at the bedside. 

c. Quest.ions- - were-.. raisecf· i.s~~he-~-~a-ppropriat:eness of s~:qery 
in a significant number of cases. Many of these cases were 
resolved by · discussion·; however, the lack of per~inen t 
information recorded in the chart made evaluation o~ this 
basis \'irtually imposs·ible 1n mos~ of the cases ci tee.· 

:.. conce::1s were raised regarding a number of opera~ive nc-:es 
which were felt to be: 

1. absent 

2. inadequate 

3. incomplete, or 

4. vague concerning the presence of Physician 392, as the 
surgeon in attendance 

2 
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F. concerns were raised regarding the quality of patient care 
in a number of charts. ~he standard of care could not 
adequately be evaluated in many of these from the material 
available in the hospital chart. Additional 1nfor.mation 
from Physician 392'& private records (which appeared to be 
voluminous, meticulous, and . pertinent) was presented. 
several charts contained infor.mation suggesting the need 
for cross-specialty consultation and/or alternative re­
sponses to pre-operative l~ratory and radiologic findings. 

Comments 

The entire investigation was severely hampered by the lack of 
pertinent documentation in the chart. Although daily proqress 
notes by a resident physician or a "Fellow" were present, there 
was little documented evidence of the continued guidance, 
approval, an: involvement DY PhYsician 392 in the pre- or post­
operative handling of extremely complicated patients who had 
been exposed to lengthy and sophisticated procedures requiring 
housing in the intensive care unit. Not a few of these patients 
required sophisticated handling of post-operative problems or 
return to the operating room for·unscheduled secondary procedures 
in response to post-operative developments. It was ngs construed 
by the Depa~tmental Authorities Committee, in the context of 
this investiaation, t:hat these me.dical problerr.s ana co:r.plications 
represent a~y lack of skill or care, but that the unique nature 
of the surgical procedures perfor.med in sometimes high risk 
patients d~~ands a higher level of documented involvement by the 
attendinq p~ysician than could be found in the medical record. 

Summary 

The Depar~ental Authorities Committee concluded that the pattern 
of practice of Physician 392 is: 

1. Below the standards and aims of the Medical Staff 
~ 

.2. Disruptive to hospital operations 

3. Detrimental to patient 
quality patient care. 

safety or 

' 
the delivery of 

It was further considered by the Departmental Authorities 
Committee that Physician 392 has the potential to be a valuable 
member of the Medical Staff and that strong recommendations for 
corrective action, rather than punitive action, should be 
attemptec en a trial basis. 

Recommendations 
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The followin; motion was· duly made, seconded, and unanimously 
approved for recommendation to the Medical Executive Committee: 

l) That Physician 392 be placed on indefinite probation. 

2) That the Departmental Authorities Committee review all 
charts of Physician 392 at least quarterly, · through a 
committee appointed by the Departmental Authorities Commit­
tee. 

3) That Physician 392 be mandated to maintain medical records 
to meet without exception the standards of practice of the 
medical staff a~d the By~~ws, ~ules and Regulations by the 
inclusion of the following items in each patient hospital 
record: 

4) 

a. Pertinent History and Physical examinations 

b. Plan of care 

c. Indications for surgery 
.... 

c. Complete operative permit 

e. Operative record 

£. Progress notes by the physician 

9· Discharge Summary 

r.. Evidence of continuing physician involvement in 
patient .c;are by signature .. or_ countersignature 

i. Any other pertinent documentation required or 
nec~~ry for the care and treatment of the 
patient 

-
That appropriate· consultation be obtained where medically 
indicated 

5) That mandatory preoperative consultations be obtained by 
Physician 392 from another appropriate member of the 
Medical Staff, other than one who is a member of the 
Depar~ent of Plastic Surgery. 

6) That if standards as outlined at Numbers 3, 4, and 5 are not 
upqra:ed and constantly maintained to the satisfaction of 
the Departmental Authorities Committee. then the Depart­
mental Authorities co~~ittee shall recommend to the Meaical 
Execu~ive Committee that further disciplinary ac~ion be 
taker. by the Medical Executive Committee or the President of 
the r.edical Staff based upon failure to comply_ with the 

4 
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above standards and upon the deficiencies in past practice 
as documented in ~his report. 

Appended are lists of cases, with comments which were specific­
ally available for review from the ad hoc committee. Comments 
and rebuttals were made on a case-by-case basis, although 
case-by-case resolution of everx chart was not rendered. 
Instead, the report summarizes the conclusions of the Depart­
mental Authorities Committee in each category as an overall 
evaluation of the pattern of practice of Physician 392. 

"tted, 

Authorities Committee 

ALR:BPM:sm 

s 
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' !ABLE I 

IN).DEOUATE/USENT HISTORY »m PHYSICAL (57 CHARTS) 

3. 230149456 (inadequate history and physical 
4. 010382134 (no documentation upper extr~~ity exam -

inadequate physical) 
6. 230178710 (probably inade~ate history and physical for 

6 1/2 hour procedure - no attending ai;nature 
on histoJ:Y and phyaical) 

7. 442505644 (inadeqQate documentation of status of prior 
nerve grafta) 

8. 460925788 (3rd admission--no neurologic documentation -
inadequate history and physical for 14 hour 
procedure, 4th admission--no documented history 
and physical) 

9. 270262986 (no neurolo;ical exam - inadequate physical) 
10. 101501210 (history does not adequately document 1 

prccec!ure) 
15. 112046818 (inadequate neurological exam) 
25. 094544105 (inadequate history Aftd.physical on both 

admissions) · 
27. 2270&0174 (4 aamis~ions - 2/4 inadequate history and 

physical•)-
28. 261759838 (inadequate history and physical) 
29 •. 274744361 (inadequate· history· and physical) 
30. 711006692 (inadequate history and physical) 
31. 800142499 (inadequate historr and physical) 
32. 119381066 (inadequate history and physical) 
33. 100125424 (histor.r and physical poor and inadequate) 
35. .230665237 (substandard - ad - hiltQry and physical) 
36. 2817&7651 (history and ph78ical inadequate) · 
37. 223561003 (history and physical inadequate) 
38. 230807133 (history and physical inadequate) 
39. 101584391 (history and physical inadequate) 
40. 221204672 (hiatorY and physical· inadequate) 
41. 229124283 (no documentation of injury) · 
42. 229883234 (histori and physical inadequate) 
43. 242585461 (history and physical inadequate) 
45. 338244393 (eventually done by infectious disease 

consultant) 
Sl. 227505540 (inadequate physical) 
54. 229825509 (Adm. 11: DO pulses recorded; Adm. 12: no 

history and physical) 
56. 1514254&9 (inadequate hiatory and physical) 
57. 215594537 (physical exam marginal) 
68. 8D014SSS8 (no history and physical) 
70. 142709349 (inadequate) 
89. 110540994 (no neurologic exam on chart) 
90. 227040291 (no documentation of left arm functionJ 
92. 214713356 (no neurovascular hand ex~ documented pre-op) 
97. 250536760 (physical ex~ of arms anc hand not adequate) 
99. 243108102 (neurologic exam not ade~~ate - no documentation 

lower CN function) 

276 



132. 236947121 (inadequate history and physical for sur;ery 
performed) 

145. 223769831 Cinade4Uate) 
146. 261835132 (inadequate) 
147. 227786333 (history poor -what were previous operations?) 
149. 010832134 (inadequate physical) 
158. 224980142 (inadequate physical) 
164. 235645850 (no physical exam) 
167. 622890853 (physical exam inadequate) 
180. 225066176 (poor physical - no pulses recorded) 
184. 201484292 (inadequate physical - no neurovascular exam 
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for brachial pleXU. case) 
186. 223766438 (inadequate physical) 
187. 223767238 (poor physical- no pulses recorded) 
198. 237903360 (no documentation of neurolo;ic function in 

brachial. plexus) 
199. 388308960 (physical exam does not document post cutan n. 

status) · 
204. 227849864 (physical exam marginal for ~n inpatient 

procedure - no M.D. signature) 
211. 229382277 (etiology of original problem not documente:: 

diagnosis of reflex sympathetic dystrophy not 
considered' lE does not ~ocument status of ulnar 
nerve function) 

213. 296287078 (PE does-not adequately document nature an~ 
extent of injury - 1st admission~-no 
documentatio~of right arm neurovascular 
function: .. 

216. 213528879 (inadequate exam of affected a:m .in brachial 
plexus - injury) 

220. 041500682 (no detailed neurological exam for brachia! 
plexus case) 

228. 153344694 (inadequate hiatory and physical) 

Inadeauate Lab Studies.fpertinent pre-existinc studies) 

a. 
9. 

41. 
57. 

94. 

149. 
211. 
220. 
225. 

460925788 (IMG not documented) 
270262986 (DO IMG) 
229124283 (no outpatient studies on chart) 
265594537 (EMG's and nerve conduction studies not i~ 

chart) . 
261835132 (~ilateral brachial plexus injuries no~ 

documented by EMG) 
010832134 (EMG and myelogram "done" but not in cha:''t) 
229382277 (no EMG or clinical data) 
041500682 (no patient Prr for myelogram) 
711006692 (no EMG in chart) 



TABLE II 

CONCERNS REGARDING C:OMSENT ( 45 CHARTS) 

Procedure performed different from that for which consent aiven 
ill 

6. 230178710 (not exactly) 
35. 230665237 (carpal tunnel release • but.cubital tunnel also 

done · - why not documented need for this and no 
consent) 

96. 223444525 (permit for Guyon releas&J carpal tunnel release 
also performed) 

Not in chart (3 charts) 

93. 117013348 (incomplete chart? Where was .. surgery done?) 
200. 230888761 
203. 228864263 (facial laceration required: no note about repair 

of laceration, may·have been done in E.R.) 

No M.D. sianature (21 charts) 

1. 229668735 
6. 23011Ei10 
8. 460925788 

10. 101501210 
17. 22982El75 
21. 307429345 
27. 22708~174 
31. 80014~499 

34. 229227805 
39. 10158~391 
41. 22912~283 

86. 14918J439 
91. 190422887 
98. 22712EB8S 

100. 526367701 
122. 2251E9112 
124. 187568514 
173. 463397557 
180. 225066176 
205. 136502365 
219. 062621781 

signed 10-20-85 (1984 case) 

(orthopedics consent not signed by surgec:. - A~~. 
12) signed 10-20-85 (surgery Kay 84) 
signed 10-20•85 (August 198' case) 
April 1984 case: signed 10-20-85 
(7-18-84 admission) signed 10-20-85 
(Adm. i3: not siqnea by M.D.) 
(inadequately signed) copy of op note signe: 
10-20-85 
June 1984 case: signed 10-20-85 

(also inadequate) October 1984 case: signe: 
10-20-85 
August 1984 case; si~ned 10-20-85 

(incomplete) August 1984 case; signed 10-20-85 
~ 

(also question of consen~'s adequacy) 
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Does not specify procedure/body part or names wrong/body part or 
more procedures done than named on ~onsent (5 charts) 

74. 230769722 (ina4equate - does not say which side) 
81. 262027059 (inadequate - does not designate which arm 

injured) 
89. 110540994 (exact procedure not specified: no M.D. siqr.ature) 

signature now; not on copy 
156 •. 435458038 (vaque- 16 hour operation- no mention of qrafts) 
158. 224980142 (vague) 

No witness/~.D. signed as witness (6 charts) 

7. 442505644 
87. 245023800 
88. 167409317 

92. 214713:; 56 

97. 25053E760 
211. 22938~277 

(no independent witness) 
(incomplete - no witness) (M.D. was witness) 
(same individual was witness and conselling M.D.) 
no M.D. on consent for CVP line· 
(incomplete - same individual signed as counsel­
ling M.D. and witness) 
(M.D. and witness same) 
(M.D. signed ·as witness;· no· signature in M.D. 
blank) . 

Inade~uate t4 charts) 

24. 0505CEB40 
29. 2747.;.;361 
57. 26559~537 (resection of med~an nerve with possible nerve 

graft) 
70. 1427C;349 (hospital ~onsent not adequate) 

Inap~ropri:~ely sianed 

25. 09's•.;:os 1st Admission: countersigned op no~e l0-2C-S5 and 
consent-· l.0-20-85: no proclerr. found on 2:.:. (to;) 
admission ~ 
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, 
'tABLE III 

• 3 9 2 NOTES /DOCUMENTATION PRESENT ( 16 CHARTS) 

6. 
14. 
23. 

113. 
117. 
118. 

119. 

123. 
. 124. 

125. 
131. 
135. 
161. 

185. 

195. 

226. 

230178710 (counters1;ne4 operative note) 
525239120 (si;ned history and physical) 
418156138 (pre- and postoperative note) 
231722506 (si;ned operative per.mit) 
229825509 (10/83 admission • note) 
229984610·(10/21/83 signed discharge note; 10/21/82 

signed history and physical) 
230178710 (3/83 - history an4 physical and operative 

permit si;ned) 
510271513 (seen on post operative day 13 by 1392) 
187568514 (dictated and signed operative note) 
206525016 (si;ned notes) 
525239120 (3/83 signed operative note: seen by 1392) 
800111424 (si;ned operative note) 
225962394 (ai;ned discharge note and operative noteJ 

operative per.mit acceptable: 2 .pre operative 
notes and 3 post operative notes) 

231261494 (10/83 siqned discharge note: siqned operative 
note) 

450048153 (3/83 operative permit acceptable; operative 
note •i;ne4-X3J 4/84 - ai;ned operative note and 
dischar;e note, also attending note present) 

800098892 (countersiqned ~ome pro;ress notes) 
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TABLE 1·..,· 

' QUESTIONS REGARDING INDICATIONS FOR/APPROPRIATENESS OF SURGERY 
(32 CHARTS) 

8. 460925788 (Adm. 11: Intercostal transfer injury 9/82 -
probably exper~entalJ result not documented & 
apparently not achievedJ Adm. 12: Tendon transfers 
suggesting poor functional result. EMG not 
documented/camparison with preoperative status 
admission 11 not feasible from chart data. Was 
patient worse after Procedure *1? Adm. 14: 
admitted for wrist fusion indicating inadequate 
result.) 

11. 223767238 (Prior procedure ineffective - readmitted for 
same problem I 

24. 050508840 (questionable indications for surgery) 
35. 230665237 (no justification given to do cubital tunnel) 
41. 229124283 (no documentation of injury or expected result of 

surgery, inappropriate operation 66 year old 
female with peroneal nerve palsy post excision 
Bakers cyst.) 

54. 229825309 
56. 151425~69 
60. 231113:22 
70. 142709349 

74. 230769i 22 
85. 23862,368 

86. 14912~ .;39 

88. 167405317 

9~. 26183::32 

96. 2234,. 525 

99. 24310El02 

(question appropriateness of operation - Adm.- 12) 

(why was ulnar nerve not repaired?) 
(Was surgery necessary? laceration of radial 
artery) · 
(questions procedures) 
(finger tip necrosed question of relationstip to 
19 hour delay in surgical treatment/re~uired 
amputation.) 
(questionable indication fer reinnerva~ic~ 
procedure in setting of ongcin; s~aph infect~on. ) 
(indications moot in patient 3 mos. post cpe:a~ive 
for malignant tumor with immunosupressio:. and 
minimal disability. Wound infection resulte:.l 
(possible myelopathy net considered. ~as 2 
procedure necessitated by poor l procedu:e? Who 
did 1 procedure?) 
(no documentation of entrap~ent syndromes cespice 
multiple lesions and un~sual clinical p:ese~ca­
tion.) 
(questionable indication for crossed facial 
procedure 4 years post operative) 

llS. 22995.;610 (serial and intercostal nerves to rei~~e:vace 
penis - experimen~al surgery?) 

127. 1120~EB18 
137. 80011!024 

140. 800CS:l26 

147. 22-7786333 

149. 01038~134 
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(experimental procedure?.) 
(question surgical judgement - no preoperative, 
intraoperative or postoperative note.) 
(question surgical jud;e~er.t to cove: thumb 
during initial hospitalization.) 
(cannot understand or make sense of operation 
doneJ is ~is an ill-conceived operation?) 
(Inappropriate surgery: Aam. ;1: Paralyzed and 



insensate arm for 8 years prior to operation -
doubt arm could ever recover - muscles are good. 
Adm. 42: Ulnar nerve taken to reconstruct CS-Tl -
these are same nerves.) 

158. 224980142 (multiple admissions with extensive prolonged 
surgery for no result.) 

167. 622890853 (Is the operation appropriate? Tl2 paraple;ic -
bilateral serial nerve graft: femoral cutaneous 
nerve to dorsal penile nerve.) 

184. 201484292 (question appropriateness of procedure. Omentum 
used to "reinnervate" radiated brachial plexus -
radiation therapy for cancer of the breast.) 

198. 237903360 (Indication questionable 3 years post injury 
doin; neurotization.) 

207. 229544966 (Indications for angiography questionable; 
inadequate ulnar nerve transposition later 
required re-exploration) 

209. 218673770 (What were indications for delayed - 18 months -
repair of sciatic nerve (gluteal) laceration) 

210. 227683577 (Failed, probably injudicious attempt to reimplant 
a dirty extremity.) 

211. 229382277 (Indications: long ulnar repair in 40+ year old 
patient.) 

214. 23972~878 (Indications: preganglionic lesions C567 
probably gan;lionic CSTl. All lesions preqangli­
onic. Used intercostals - what were therapeutic 
expectations- net documented in chart.) 

215. 429SE:S78 (Questionable indication for burial of distal end 
of nerve graft for reconstruction of digital nerve 
in fin;ertip in 48 year old male.) 
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TABLE V 
. I 

CONCERNS REGARDING OPERATIVE NOTES 

Absent/Inadequate Operative Note (7 charts) 

11. 223767238 (Adm. 12) 
31. 800142499 
35. 230665237 (One-half of op note not dictated - part on 

cubital tunnel.) 
72. 286446269 (inadequate operative note) 
73. 224980142 (Poor documentation of operative note) 
80 800140308 
90. 227040291 (Incomplete operative note) 

Operative Note Not ProperlY Signed (3 charts) 

19. 122264394 
20. 262300832 (incorrectly signed) 
25. 09454,105 (one operative note not signed properly.) 

Absence of •392 in Operating Room During Surgery (5 charts) 
. . 

79. S186El624 (No record of surgeon being present in OR) 
151. 800111635 
152. SOOllE335 (Operations 9/19, 9/21, 9/28, 9/30, 10/4 - -392 

liste~ as surgeon or primary surqeon. Was the 
physician there? His/her presence is not noted in 
anesthesia or nursing notes.) 

155. S0011E936 (Listed as surgeon, but was he/she there?) 
208. 354563567 (Anesthesia record does not document •392's 

presence.) 
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TABLE VI 

' 
OTHER CONCERNS REGARDING THE QUALITY OF PATIENT CARE 

9. 270262986 (Very unusual lesions: neuroma following thoracic 
outlet syndrome + multiple nerve entrapments) 

42. 229883234 (Bili <.1 - not investigated) 
so. 091098048 (Cancer of the lung shown by x-ray - ?missed - no 

note regarding this finding) 
54. 229825509 (Adm. 11: Partial anylosis of ankle: 2 hour 

tourniquet time - which leg? Operation did not 
work. Adm. 12: Angiogram not reviewed appropri­
ately preoperatively; one hour anesthesia, but no 
operation.) 

70. 142709349 (Difficult to determine surgery from operative 
note) 

72. 286446269 (10 hour operation - patient had one kidney) 
92. 214713356 (Incident report documents no MD clearance 

patient discharge~ from SDU with long lasting 
auxillary blood.) 

100 •· 52638i701 (Mask off during surgery - per incident report) 
132. 236947121 (No admit note) 
167. 622890653 (I&D wound infection post operative day 16 - no 

culture taken) 
211. 2293S:~i7 (s/p multiple pro:edures. Neuroma 19 cr.. gap 

repaired with multiple interposition graf~s.) 

CONCERNS REGARDING QUALITY OF PATIENT CARE DUE TO POOR DOCUt·:EN'!'.;­
TION IN HCS:ITAL CHART 

56. 151423469 (Chart is so poQr - standard of care car.not be 
determined. ) 

37. 2655S.33i (7 hour operation terminated because of concern 
regarding "downqra:iing.. arm - making it w::se: nc 
note by t392 abou~ this) 

ADDITIONAL CHART CONSIDERED 
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REPORT OF THE t-!EDICAL EXECUTIVE co~:ITTEE 
,, PHYSICIAN 392 

7he Medical Executive Committee met en Tuesday, Nove~~e~ 19, 
l9S5, and Wednesday, Nove~~er 20, 1985, to re,ie~ the rer::t e! 
the ·Departmental Authorities Committee evaluating the ~e:ieal 
practice cf Physician 392 at Medical Center Hospitals. Initially, 
the Meaical Executive Committee met with Physician 392 in orae: 
to obtain his/her perspective and comments on the issues in­
vclvea. The co~~ittee also interviewed the following physicians 
~ho constituted the Ad Hoc Committee to Evalua~e the Medical Care 
Rendered by Physician-392: 

Dr. William P. Edmondson, Jr. 
Dr. David A. Gilbert 
Dr. Frank w. Gwathmey 
Dr. George c. Hoffman 
Dr. Isabelle Richmond 
Dr. Robert s. Neff 

~he co~ittee also interviewed four physicians who had partici­
pa~ed ir. the care of certain patients with Physician 392. The 
meaical records of these patients . have been cf par~icular 
concern to the · Medical Executive Committee. These physicia~s 
were: 

Dr. John T. Bowers 
Dr. Stanley o. Snyder 
Dr. James J. Stark 
Dr. Robert Michael Matchett 

The Mecical Executive 
Brickman, who provided 
surro~=~inq Physician 
i~ciaen~ repcr~s. 

Committee also interviewed Dr. Rober~ 
infcrr..ation .regarding the circ~stances 

392's knowleaqe of problems cor.nec~e: ~:~r. 

:~ reachin; its findings and recommenaaticns, the co~~ittee 
c:~s:=e=e: the co~~er.~s of Ptysician 392, the reports c: the ~d 
~?= Co~~it~ee and Departrner.ta: ~uth==~~ies Co~!ttee, a~: 
~~e c~~ents cf o~her physicia~s inter~~ewe:. A ~~=r~ c~ t~e 
I·~e~ica.l Exe=uti ve Co:-.:r.i ttee was continuouslj• pre sen~ to hear the 
state~ents of Physician 392 a~; those of c~her pr.ysicia.:.s in:e:­
"·iewec. A quorum· of this Com:r.ittee voted ur.animously to ap~rcve 
~he findinqs and ciecisicn to take torrective ac~ion as ces:ribed 
in this rep::t. 

l 
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F'Il':>!NGS OF THE MEOICNc EXECUTIVE CO~~:ITTEE 

i-. • Inadequate histories and physicals were n:te~ in a sic~ifi­
cant number cf charts (see Table I). S~eeific de~~:ient 
co!'r.?~nents wef'e: 

1. Absence of pertinent medical histcry ana physical 
examination-for neurological deficit: 

2. Absence of history of previous procedures, res~lts, 
ana/or complications: 

3. Absence of notation re;arain; significant pre-ex~stinq 
meciieal problem: 

4. Lack of detailed hlstory of any p:e-existin; s~ucies 
or evaluations which might have been significantly 
pertinent to that particular surgery: 

s. Lack of 
results. 

indications fer surgery and anticipated 

E. Informed consent fer sur;ical proceau:es was foun: to be 
inadequate in a significant number of charts (see Ta:le Ill 
as manifested by: 

,.. -. 

l. Discrepancies between the procedure performed ana the 
procedure listed on the operative consent; 

2. The absence.of a consent form in the medical reco:c; 

3. Absence of physician's signature: 

4. Absence of witness's siqnature. 

!he~e ~as a paucity of nc~es anc/o: e~~~tersiqna~~:es by 
~he a~~e~~~n; p~ysician reqa:dinq tte patien~·s =~~ical 
s~a:~s. bo~~ p:ecpe:a~1ve:r an~ p:stc;e:a~ive:y. ~a~y ~~ 
t~s cases reviewe: were c! cifficult, c:~;lica:e: p::::e~s. 
re;uirinq sophisticated spe:~alty care. :~ only lS cases ~as 
~he:e documer.~a~ion in the ~:o;:ess notes that Physi:~an 392 
ha: indeed seen the pa~ient outside cf the i=~e:~a~e 
c~erative environment (See·Table III.) 

:. Ir. a n~~=er c~ char~s, cpe:ative no:es ~ere eithe: a:se~~. 
1cadeq~a~e, c: 1nco~;lete lSee !a~le IV). 

.. -. 
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pertinent information recorded in the chart made evaluation 
on this basis virtually impossible in some of the cases 
cited. '' 

!n the follo~ing cases, however, s~fficient facts we:e 
a\·aila:le, either from the hospital c~.art, stater.\e:-.:.s of 
Phrsic~a~ 392: er information obtaine~ throu;~ inte:~ie~s 
with ether physicians involved in the care of these pa­
tients, to conclude that the aecisio~ tc procee: with 
surgery was inappropriate: 

Ad Hoe · 
Study Nu..-nber Medical Record Number 

228204672 
229125509 
167409317 

F. Concerns were raised re;ardin; the quality of patient care 
in a n~ber of charts (See Ta~le VI). ~he stancard o~ care 
could not adequately be evaluate~ in some of these frc~ the 
material availaDle in the hospital ~hart. 

!n the following charts, however, there were suf!icient 
facts available, either from the h:spital char~, the 
stat~~ents of Physician 392, or info~ation obtained tr.rough 
in~er~iews with other physicians inv=lve~ in the ca:e c~ 
patier.~s which support the concl~sion that the care p:ovided 
is less than the standarc of practice in this hcspital. 
Moreover, the followin; charts contained information showing 
the nee: for cross specialty consultatior. and/or alternative 
responses to preoperative laboratory and raaiolo;ic fincing. 

Ad Hoc 
Stucy !""-l.~er 

s: 
es 
!\·A 

. :. . . 

Medical Record N~~~e: 

09l098C4S 
167409317 
136345310 

~. -- tte fc:!o~~cq cases c: in:!~e~: re;:::s, :~e ex~:a~a~i=~s 
c~fe:e: b~· ir.~'sicia.~ :s' \..·e:e r.e: s·~;;~=~e: a:1:!, !.:. s=~e 
cases, we=e direc~ly cc~~ra:icted by o~he: physie~ans o= 
n~rses invclveo in the cases, inc!de~~ rep~:~s. c= t~e 
sta.te::·ents of other responsible me::-.!)ers of ~he r..e:ical 
s-:aff: 

3 

287 



288 

1. Statements regarding incident reports dated: 

4/14/82 
2/18/8211 
6/19/82 
6/8/82 
6/9182 

• 0 7/.20/82 
i/14/83 
4/S/84 
10/25/84 

2. !a !2£ Study Number 54, Medical Record N~er ·229625509 

3. ~ !2£ Study N~ber 8S,.Medical Record Number 167,09317 

4. Medical Record Number 136345310 

4 



CONCLUSIONS 

!he foregcin; finain;a,support the fcllo~ing conclusions: 

l. That the practice of Physiciar. 392 fails to meet the 
R~les ana Regulations of the Me:ica: Staff set fc:~h in 
R~!es N~. 13, 14, 16, and 17; 

2. That the practice of Physician 392 fails to meet the 
standard of practice of the Medical Staff; and 

3. In his/her appearance in 
questions were raised as 
392's statements. 

these proceecings, serious 
to the veracity of Physician 

These conclusions support 
Section I>:.A., Cf because 
determined to be: 

corrective actio:. under the !ylaws, 
the conduct of Physician 392 has been 

l. Detrimental to patient safety cr the. delivery of 
quali~y patient care; 

2. Disruptive to hospital operations; and 

3. Below the standards of the Medical Staff. H 

CORRECTIVE ~CTION 

:~e decisic~ to impose corrective ac~ion is as follows: 

l. That all Qf Physician 392's clinical privileges be 
suspencie~ for a period of thirty (30) days, during 
w~ich time unaltered patient records from Physician 
392's personal files shall be appended, with the da~e 
c! a~tachment, to the hospital chart ~Y Medical Recorcs 
personnel so that the records are complete ana confc~. 
~= the Rules and Regulations of the hospital 

2. 

c=~tin;ent or. the above require~er.~s beinq me: tc the 
sa~isfac~io~ of the Oepar~e~:al ~~~hcrities Co~~i~~ee 
~~~hi~ the period c~ s~s~e~s~:~. eli~~ca: pr!vi:e;es 
~~ll be rei~s~ated ~~~~~u: rea;;:::a~:o~ at ~he e~: ~: 
~hirty (30) cays. 

Upon completion 
Physician 392 be 
c~ one (1) year 

of the perio: o~ suspensi~~. ~~a~ 
placed. c~. p:e~ation for a perio: 

3. =~at the Oepar~mental ~u:ho:iti~ ~o~~i:tee re~ie~ a:: 
ehar~s of Physician 392 a: lear ~a::erly, t~::~;~ a 
co~~ittee appQintec by the :~e~:al ~uth::i~:es 

5 
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Co:n.~i t tee;. 

4. That Physician 392 be mandated tc maintain Me~ieal 
Records t01' meet without exceptior. the standards of 
practice cf the Medical Staff anc the Bylaws ana Rules 
anc Regulations thrcuah the inclusic~ of the fcllo~~no 
ite~s i~ each patient's hospit~l re:::a: · 

5. 

a. Pertinent history ana physical examination 

D. Plan of care 

c. Indications for surgery 

a. complete operative permit 

e. Operative record 

f. Progress notes by the physicia~ 

g. Oischar;e summary 

h. Evidence of continuinq physician involvement in 
patient care by signature or. countersignature 

i. Any other pertinent· documentation requirea and 
necessary for the care and treatment of pa~ients 

Zhat a timely consultation pe obtained 
~~e Medical Staff with privileqes 
fcllowing areas: Medicine, Vascular 
loqy/Neurosurgery, Plastic· surgery, 
w~en appropriate. 

fram a mer!'~er o: 
in one cf the 
Surgery, Neuro­

and Orthoper!ics, 

6. That if the terms of pro~ation outlined above are no~ 
cons~antly maintained to the sa~isfaction cf the 
~e~ical Executive committee, then the Medical Executive 
cc~=.it~ee shall reco~~ena furthe: disciplinary a:tic~ 
be taken. 

/, ~~ 
&.~(),&;~~ 

~, · ~_;I c· · D ~.v1n~. ~=cone, M. • 
Preside~t c~ ~he Medical Staff 

1-.:: / E il!·: : al~ 

6 
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TABLE I 

INkDEOUATE/kSSENT HIS1eRY AND PHYSIC~L OR D~:t~ENTATION OF PR!OR 
S7U~l£S (55 CH~RTS) 

~c Hoe 
Study 
Nur.lbe:-

6. 

7. 

8. 

9. 

10. 

lS. 
25. 

28. 
29. 
30. 
31. 
32. 
33. 
35. 
36. 
3i. 
3 E • 

42. 
43. 
45. 

-. -. ... . . 

se. 
Si. 

~edical 
Re:c:-c:i 
Nu.-nber 

Com.-ne n t s 

230178710 (probably inadequate history and physical for 
4 l/2 hour procedure.- n: attending si;nature 
en history and physlcal) (10-10-84, no eye 
exam) 

''2505644 (inadequate documentation cf status cf prior 
nerve ;rafts, aims cf surgery; "EEN! exam 
normal," 10 hour surgery) 

'60925788 (3rd admission--no neurolo;ic·documentation­
inadequate history ana ptysical for 1' hour 
procedure; 4th admission--no documented 
history and physic•ll (E!~ not documented) 

2i0262986 (no neurological exam - inac!equate physical, 
no . EMG, which hand? Surgery cancelled. by 
pulmonary consul tan~). . 

1Cl5012l0 (history does not aae,~ately ·document ls~ 
procedure-inadequate) 

1120,6818 (inadequate neurological exam) 
OS'5'410S (inadequate history anc physical on both 

aclmissions) 
~27080174 (4 admissions - ·2/4 inadequate history and 

physicals) 
261759838 (inadequate history and p~ysical) 
~i4744361 (inadequate. history and physical) 
ill006692 (inadequate history and physical) 
8~0142499 (inadequate history and physical) 
::9361066 (inadequate history ana physical) 
:00125424 (history and physical PQ=r and inadequate) 
~30665237 (substandard - ba: - his~orj· and physical) 
~&1767651 (history and physical ina:equate) 
~235ElC03 (his;ory and physical inadequate) 
:~OSCil33 (history and physical ina=eq~ate) 
:OlSS~j:l (~is~c~y and p~ys!cal i~a:equate) 
~~e~c•ei~ (histcry anc p~rsica: ir.a:e~uate) 
~2912,2!3 (no dccumentatio~ of ir.jury) (no o~tpat~e~~ 

studies on chart) 
~29883234 (history and physical inadequate) 
~~2S&S,El (history and physical ir.a=equate) 
3362,,393 (eventually do~e b: infectious disease 

consultant) 
:'7SCSS'O (inadequate physical) 
~~9E25SC9 (Ad~. ~1: no p~ls! ecordea; Aa=. •2: r.: 

history and physical. · 
~1,25,69 (inadequate his~ory a. ;~ysical) 
~6559,537 (physical exam mar;1: _l,) (£t-1Gs and nerve 

conauction s~ucies nc~ ~~ chart) 
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6e. 
70. 
69. 
Q~ .. ~. 
o--.. . 
97. 

99. 

132. 

145. 

l4E. 
14i. 

149. 

158. 
l64. 

167. 
lSO. 
l&,. 

1&7. 
198. 

199. 

211. 

2l6. 

__ ,. 
~~ ... 

292 

80014~SSB 
14~709349 
110540994 
214713356 

(no history and physical) 
(i~dequate) 
(nc neurologic exam on chart) 
(no neurovascular hanc exam doe~~entec 
pre-op) 

261835132 (bilateral brachial 
documented by E~~) 

!nju:ies not 

2SCS36760 (physical exam of arms ana hand no~ a:e;•a~e, 
inadequate neurological ex~) 

243108102 (neurologic exam not adequate - no doc~~enta­
~ion lower CN function) 

2JE947121 (inadequate history and physical for s~r;ery 
performec!) 

223769831 (inadequate; transfer note: not a co=.plete 
H&P) 

2El83S132 (inadequate) 
227786333 (history poor - what were previous cpera­

tions?) 
010832134 (inadequate physical; 

major reconstruction) 
"done" but not in chart) 

checklist H&? for 
(~1G ana myelo;ram 

224980142 (inadequate physical: checklist H'P) 
235645850 (no physical exam-describes injury, but nc 

othe: physical) 
E~2890853 (physical exL~ inadequate~ checklist H&r) 
2~5066176 (pcor physical - no pulses recorded) 
2Cl484292 ·(inadequate physical - nc neurovascula= e>:a.~ 

for brachial pl~xus case: poor dese:~;~ic~ 
of deficits) 

223767238 (poor physical - no pulses recorded) 
237903360 (no documentation of neurologic func~ion ir. 

brachial plexus) 
368308960 (physical exam does not document post cu~an 

n. status) 
:278,9864 (physical exam marginal for an inpa~ient 

procedure - no M.n. si;nature) 
;293&22ii (etioloqy of criginal pro~lern not do=~~er.~e:: 

diaqnosis of reflex Sl~P&thetic dystro;~y no~ 
consiaere:: PI does not ao:ument status c! 
~lnar nerve fun:~icr.) (no D~Q or c:ir.ica: 
cia~a) 

:9E2870iS (PE aces net ace~~a~e!r co:~~ent r.a~~=e a~: 
extent of injury - 1st a~~ission--no c==~~e~­
tation of right a~ neurovascular f~n::io~) 

~l352B.S79 (inadequate exam of affected arm in t:acr.ia: 
plexus injury; · no neurological exL~ c: 
consult) 

:~:SCOES2 (no detailed neurolo;ical exam for trac~ia: 
plexus case) (no pa~ie~t PTT for myeloq:a~) 

~llOOE692 (no ~1G in chart; 12 hour opera.:ior.; ~= 
record of post-op. visits by Physicia:. 3921 

:S33,~E94 (inadequate histcry an: physical ·on patle~~ 
~ith history o~ re~iculum cell Si:eo~a -
expec~e: result?) 



TABLE II 

CONCERNS RE~~RDING CONSENT (44 CITES) 

r ro::ecure pe:formed differen~ fro:n that .fo: '-'hieh consent C:! ve!"l 
(2 eha:-ts) 

A: Hoc 
Study 
N\.l:nber 

Nedical 
Record 
Nw..t>er 

Co:n.-nen~s 

35. ~306ES237 (carpal tunnel release - bwt cubital tunnel 
also done - why no~ documen~ed need for this 
and no consent) 

96. ~23444525 (permit for Guyon release: carp•l tunnel 
release also performed) 

Not in cha~~ (2 charts) 

J.\d Hoe 
Stuc!y 
Number 

Medical 
Record 
Nu.'nber 

Comments 

93. ::7013348 (incomplete chart? Where was surgery done?) 
200. ~30888761 

No ~.D. sic~a~ure (21 char~s) 

.Z..d Hoc 
Stucix 
Number 

l. 
E. 

10. 
li. 

-. 
~-· 
2i. -. " . ..... 
3,. 
39. 
~:. 

i2. 
6E. 
C'" ..... 

_ 9E. 
c· .... c. 

lCO. 

Medical 
Record 
Number 

Com:nents 

~29668735 si;ned 10-20-BS (1984 case) 
'60925788 (orthopedics consent not si;ned by surgeon -

Adm. t2) siqnec 10-20-&5 (surgery May 84) 
:01501210 signed 10-20-BS lAuqus~ 1964 case) 
;29626175 si;nea 10-20-BS; inser~ion cf CVP an: ~-l:ne 

and neurovascular free flap lef~ toe tc 
thitd finqe: 

J:i4293'S (7-l&-B' a~~!ss!:~l s~;~e: l0-20-SS 
4 2 7 0 8 0 l i 4 ( Aci:r.. • 3 : no~ s :. ;:-. e ·: ::1 !': • : • ) 
i0Cl42499 (ina~eq~a~e:y s:;~e!l ::;r c~ c; ~=te s!;~s~ 

10-20-851 
229227805 June 196' case; si9ne; ~o-~o-es 
:01584391 
~29124283 (also inadeq~&~e) o:~c~e: 1984 case; si~~e: 

10-20-85 
~SE,462E9 (No ~.D. si;na~~:el 
:'9180439 Au~~~~ 1984 case: s!;· :o-2c-es 
:90422867 Csi;ned 10-20-E!t 
2-23,44525 (A~. •1: no ~.t. si~ ~rel 
~27126SES (inco:ple~e) ~~~~~~ :se' case; s!;~e~ 

10·20-BS 
:2E3S7i0l (phone co~ser.-: E.':!tE:: ~= !·:.!). siqna~u:el 
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160. 225066176 
20S. 136~02365 

,, 
O~e! not spe:ify procedure/bodv cart or names wrono/body part e: 
~::e p:o:e:~res done than n~~e: on ecnse~t te charts) 

J..: Ho: 
S:udv 
Nwrlber 

~:e:ieal 
1\e:orci 
N~..ber 

Com.tttents 

~l. 229124283 (inadequate consent -which side?) 
5i. 2E5S94S37 (which side) 
''· 230769722 (inadequate - does not say which side) 
81. ~e20270S9 (inadequate - does not designate which ar~ 

.injured) 
89. :lCS40994 (exact procedure not specified: no ~.o. 

si;na~urel signature now: not on copy 
lSS. 2~'980142 (vaque) 

No witness/~.0. signed as witness (9 charts) 

"d Hoc 
StUd\~ 

Nr.~er 

i. 
20. 
57. 
87. 
s·e • 

92. 

se. 
o-., I • 

2ll. 

Y.ec!ical 
i\ec:orci 
N~~er 

~,2505644 
262300832 
2ES594S37 
2-'5023800 
lE7409317 

2l4713356 

~~3,,4525 
2:0S36i60 
2~93&2277 

Co:n.tttents 

(no independent witness) 
(M.D. si;nea as wttness) 
(M.D. signed as witness) 
(incomplete- no witness) (M.D. was witness) 
(s~e individual was witness and consellir.: 
M.D.) no ~.D. on consent for CVP line -
(incomplete - same individual signee as 
ccunsellina ~.D. ana witness) 
CA~. •2 ana A~~. •3: Y..D. siqne: as ~::ness) 
(Y..D. and ~itness sL~e) 
(K.D. si;ne~ as ~i~ness: ~= si;~ature !~ ~.:. 
blank) 

:~a:e:~a~e '~charts) 

~= Ho: 
Stu:·.· 
N~.ber 

!-:edical 
::.ec:crc 
~wr.Der 

~'· C30S08840 K.D. same as wi~ness· 
~;. :~~744361 only Plas. Spe:. ccnsen~: ne ~.o. si;~a~~=e 

--: I • 

-.. I .., • 

en fer!:', 
~:559,537 (rese:~ic~ c! ~e:ian ne=ve with p:ss:::: 

nerve graft) 
:'2709349 (hospital conse~t not a~equa~e) see ~= ~.:. 

signature 



Inappropriately sianed (1 chart) 

Ad Hoc 
Studv 
N·..;..~.ber 

23. 

Medical 
~eeord 
t:~ber 

,, 
Com.'T\ents 

C9~5,,10~ 1st Admission: Cour.tersi;~e: ep note lC-20-85 
and consent 10·20-&S: no problem founc c~ 2nd 
(top) admission 
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TABLE III 

•392 NOTES/DOCUMENTATIO~ PRESENT (15 CHARTS) 

J...: Ho: 
S~udv 
N:.!.:.ber 

6. 
14. 

113. 
ll7. 
118. 

119. 

123. 
124. 
125. 
131. 
135. 
161. 

lBS. 

195. 

z.:e:ieal 
Re:ord 
N~~.ber 

230178710 
525239120 
231722506 
229625509 
229984610 

23Cl78710 

5iC271Sll 
l&iS68S14 
20ES2S016 
525239120 
800111424 
225962394 

231261494 

,5:048153 

Com~ents 

(countersigned operative note) 
(signed history and physical) 
(signed operative permit) 
110/83 admission - note) 
Cl0/21/83 signed discharge note; 10/21/82 
signed history and physical: signed cp note) 
(3/83 - history and physical and operative 
permit siqned) 
(seen en pes~ operative clay il by •392) 
(die~ a ted anci sic;neci oper.a ti ve note ) 
(signed notes) 
(3/83 siqned operative noteJ seen by •392) 
(si9ned operative note) 
(signed dischar;e note and operative note: 
operative permit accepta~le; 2 preoperative 
notes. and 3 postoperative note) 
(10/83 signed discharge note: signea opera­
tive note) 
(3/83 operative permit accep~able: operative 
note signed x 3: 4/84 - signed operative note 
and discharge note, also attending note 
present) 

226. s:009B892 (countersigned some progress notes: no~e from 
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BEFORE ':HE MEDICAL EXECtrriVE COMMI'rl'EE 
,,or MEDICAL C!Nr.ER HOSPITALS 

REPOR~ or '1'HE AI) HOC HEARING COMMI'l'TEE 
. ltEGAIU)ING PHYSICIAN 392 

Introduction 

In accordance with Article X of the Bylaws Rules ancl 

Regulations of the Medical Staff of Medical Center Hospitals 

("Bylaws") an Ad. Hoc BeariDv Committee ("Bearing Committee") was 

appointed upon receipt of a request by Physician 392 for a 

hearing to review the decision of the Medical Executive Committee 

elated November 22, 1985 (the "Decision"). The Bearinc; Committee 

Chai%DI&D wa• nr. J. Parker cross. Other members of the Committee 

were: Dr. Pat~ick nevineJ Dr:. Arthur-.. s. KaplanJ. Dr. Howard I. 

Kruger; Dr. Willette LeBewr nr •. Jock R.-· Wheeler, .and, !)r. George 

Grinnan. Gregory M. Luce served as ·legal counsel to the Hearinq 

Committee. 

I. Procedural summary 

A pre-hearing conference was called· by Dr. Cross, and 

attended. by counsel for Physician 392, counsel for the MEC anci 

counsel to the Committee on January 22, 1986 at 2:30 p.m. The 

hearing was held by the Committee in accordance with the Bylaws 

on January 27, January 28 and January 29, 1986 and transcribed 

by certified court reporter. 

In accordance bY the Bylaws, Dr. George c. Roffman was 

designated to represent the Medical Executive Committee durinq 
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the hearin;. Dr. Hoffman was assisted by legal counsel, John R. 

Franklin. Physicia~ 392 appeared in person and was assisted by 

her le;al counsel, Thomas J. Harlan, Jr •• Each of the par~ici­

pants was permitted to have a consulting physician present to 

assist in the presentation of the case. Present on behalf of the 

Medical Executive Committee was nr. Alvin J. Ciccone, and present 

on behalf of Physician 392 was Dr. Charles Borton. 

In addition to the evidence in the record of these proceed­

inqs identified in the Pre-hearing Conference Report, includinq 

the materials developed. ))y the · Ad Hoc Review Committee, the 

Departmental Authorities Committee and the Medical Executive 

Committee, the &eariD9 Committee al•o accepted •• evidence . 
testimony from the followin9 individuals on behalf of the 

Medical Executive Cammittee: Dr. George c. Hoffman; Dr. Stanley 

snyder; Dr. Prank Gwatbmey, Dr. James Stark; and Dr. Isabelle 

Richmond. 

. .. 
Testimony on ))ehalf of Physician 392. was accepted from the 

followiDg: Dr. Hellene Maragh, Dr. Robert Michael Matchett~ Dr. 

Robert D. Brickman, an~ Dr. Charles Borton. Physician 392 also 

testified in her own behalf. Counsel fer Physician 392 requested 

postponement of the proceedings to per.mit the attendance and 

testimony by Dr. Ron Levine and Dr. Liberson. After considerinq 

the purpose and anticipated testimony of Dr. Levine and Dr. 

Lib~rscn as described by counsel for Physician 392, the Committee 

2 



concluded that the presence of those physicians as witnesses was 

not necessary to it• deliberation nor to the fair consideration 

of the case presented on ~half of Physician 392, and that the 

presence of Dr. Levine could have been secured through proper 

scheduUD;. 

Following the close of the heaz:ing session on the eveninq 

of January 28, 1986, the Committee deliberated in executive 

session. In order to assuze a ttmely and fair review of the 

Decision of the MEC, in order to avoid repetitive or redundant 

proofs, testimony or evidence, and in order to afford all 

participants in the ~eaz:in9 a reasonable opportunity to present 

relevant oral an4 documentary evidence, the Committee decided 

upon the following course of procedure for the hearinq to be 

held January 29, 1986. Jhysician 392 would be per.mitted to make 

a summary presentation foz: thirty minutes duration, followed by 

questions fram .the Committee. Neither cross-examination of 
-: I ~. =-=. 

Physician 392, nor introduction of rebuttal test±mony or evidence 

by the Medical Executive Committee representative would be 

permitted. FollowiD9 questions by the Bearing Committee of 

Physician 392, closing 4 argwnent by counsel for the MEC: and 

counsel for lhysician 392, in that order, would be permitted. 

Thereafter, the Hearing committee would adjourn the hearing and 

deliberate on its Recommendation. 

3 
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Legal counsel'' for the participants were advised of the 

foregoing procedure by late morning on JanuarY 29, 1986. Legal 

counsel for each of the participants noted written objections to 

this procedure, which objections were considered by the Hearing 

committee and were overruled. The Hearing Committee considered 

there would be sufficient infor.mation in the record at the close 

of the hearing to support its Recommendation to the MEC on the 

basis of those studies reviewed durinv. the hearing. 

on the fi~al day of the hearing, the Hearing Committee 

considered a summary .. statement of Physician 392 and closing 

arguments of counsel for the Medical Executive Committee and for 

Physician 39~~- -~• Bea;iJ;l~_ --~~-~~·~--~«!.11 adjourned the hearing 

and convened for deliberation in executive session. 

Each member of the:- .Hearing.. Committee was present at all 

times during the course of hearinq, and during the committee • s 

deliberations, except for brief individual absences as permitted 

by the Chaim&D to allow ·the respective physician to attend to 

personal matters. Simitarly, Dr. Terzis and her counsel were 

present at all times during the course of the hearing. 

!his report is tendered to the Medical Executive Committee 

in accordance with the Bylaws, and upon the unanimous vote of 

each of the members of the Hearing Committee. Enclosed herewith 
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as part of the hearing record are all exhibits offered by the ,, 
participants. ~he Hearing Committee accepted into evidence all 

exhi~its offered except a document submitted ~Y counsel for 

Physician 392 purporting to be a transcript of the ·prior Medical 

Executive Committee proceedings. This document was neither 

accepted nor considered, and is inherently unreliable for lack 

of any designated author and may constitute a breach of confiden­

tiality of Medical Executive Cammittee proceedings. Accordingly, 

it will not be part of the record of these proceedings. 

II. Scope of Review 

In accordance with Article X of the Bylaws and in compliance 

therewith, the Bearing Committee conducted a hearinq to consider 

Physician 392's challenge to the Decision of the Medical Execu­

tive C~ittee. T.he Committee reviewed the Decision of the 

Medical Executive Committee and the evidence in the record to 

determine whether Physician 392 had made an appropriate showing 

that the charges or vrounc!s · of the Decision iack any factual 

basis or that such basis or any action based thereon is either 

arbitrar,r, unreasonable or capricious. 

III. Recommendation 

Based on the substantial factual evidence in t:e record, 

the Recommendation of the Hearing Committee with respect to the 

5 
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Decision of the Medical Executive Committee dated November 22, 

1985. is as followsi' 

Findings of the Medical Executive Committee 

With respect to the Findin9s of the Medical Executive 

Committee. the Committee reccmmends that the Findings A, B and D 

be accepted as stated. 

With respect to Finding C the Committee accepts that 

finding pertinent to the requirements imposed by Regulation 13 of 

the Bylaws. The Committee notes that Regulation 13, however, does 

not expressly require the attending physician- to_personally sign 

or countersign the medical record. 

With respect to Finding B,· the Committee considered only 

the evidence reguc!ing Ad Bee Stucly Nos. 40, 54 and 88. With 

respect to Study No. 40, the Committee considered there to be 

sufficient facts to conclude that procee4in9 with surgery and 

sur;err itself were appropriate. With respect to Study No. 54. 

the Ccmmittee concludea that cancellation of surgery was appro­

priate, ~ut noted that a timely consultation would have averted 

unnecessary anesthesia in this instance. With respect to Study 

No. 88, the Committee concluded that the surgery in this instance 

was inappropriate, that a timely and proper consultation was 

necess&ry, ancl further notes that Physician 392 made the decision 

6 



to proceed with aur;ery even after bein9 advised of medical 
,, 

contraindication& to surgery. 

With respect to Finding F, the Committee considered Study 

Nos. ss, 88 an4 Medical Record No. 136345310 (hereafter desig­

nated study Ho. 233), and concluded that in each instance it was 

inappropriate to . proceed with surgery. Based on these cases 

alone, the Committee considered there to be adequate facts to 

support the findings of Paragraph F of the Decision, and deter­

mined that these cases . were representative of the findinqs and 

concerns expresse4 by the Medical Executive Committee in its 

Decision. 

With respect to Finding G, Physician 392 admitted the 

activity 4escri~ed in the incident reports designated at Finding 

G.l •• T.he Bearin9 Committee notes that Physician 392 stated that 

these practices have ~en corrected or resolved. No decision was 

reached b.r the Committee as to the veracity of Physician 392's 

statements to the MEC regarding these incident reports. With 

respect to ~1ndiDva G.2., G.l. an4 G.4., the Committee considered 
~ 

each of the Studies addressed therein and concurs with the 

Findings of the Medical Executive Committee in each case. 

7 

303 



304 

conclusions of the Medical Executive Committee 

' ' 
Based upon a r~view of the Findings set forth above, the 

committee considered the Conclusions reached by the Mecical 

Executive Committee in its Decision and recommends acceptance of 

Conclusion 1. 

With respect to Conclusion 2, the Committee recommends 

adoption of the following: 

2.a) In the medical recordkeeping practices of Physician 

392, that physician has failed to meet the standard of practice 

of this medical staff. · 

2.b) In Study Nos. SO, 88 and 233, the practice of Physician 

392 was demonstrated by the evidence in the record of errors in 

clinical judgemen' to be below the standard of practice of 

the medical staff. 

With respect to Conclusion 3, the Cammittee concurs with 
~ 

the Medical Execu~ive Committee and finds that in the appearance 

of Physician 392 iD prior proceedings, and in proceedings of the 

Hearing Committee, serious questions have been raised as tc the 

veracitr of Physician 392. (To this conclusion, two members of 

the Hearing Committee note their exception.) 
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!be Committee also recommends and concurs with the Medical 

Executive Committee that the foregoing conclusions support 

corrective action under the Bylaws. The Committee determines that 

these conclusions support corrective action under the Bylaws 

section IX.A., because the conduct of Physician 392 has been 

determined to .~e: 

a) detrimental to the patient's safety or to the delivery 

of quality patient careJ 

b) disruptive to hospital operations; and, 

c) ~low the standards of the medical staff in maintaininq 

adequate medical records and in the clinical judgment exercised 

in Study Nos. SO, 88 and 233. 

IV. Corrective Action by the Medical Executive Committee · 

With respect to the corrective action to be taken in this 

matter the Bearing cammittee recommends as follows: 

1) That within a period of 30 days of the effective date of 

a final decision, unaltered patient records from Physician 392's 

persoDal £iles shall be appended to the appropriate hospital 

charts with the dates of attachment noted by medical records 

perscDDel. and that the charts be otherwise attended, so that the 

hospital records are ccmplete and confor.m to the rules and 

requlationsJ and, that Physician 392 shall demonstrate to the 

satisfaction of the Medical Executive Ccmmittee compliance with 

9 
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the requirements of this para;raph within the time allotted. 

,, 
2) That Physician 392 be placed on probation for a period 

of one year, durinq which ttme there shall be concurrent review 

of all medical records and practice patterns of Physician 392 to 

ascertain inclusion of the following items in each patient's 

hospital record~ 

a) pertinent history and physical examination; 

b) plan of care, 

c) indications for surgery; 

d) camplete operative permit; 

e) complete operative recordJ 

f) progress notes signed by Physician 392J 

g) discharge summary signed by Physician 392J 

h) evidence of continuing involvement of Physician 392 in 

patient care by signature or countersignature of 

Physician 392 in the hospital record~ 

i) inclusion of any other pertinent documentation required 

and necessary for the care and treatment of patient. 

3) T-hat Physician 392 obtain appropriate and timely consul­

tations from a member of the medical staff when indicated. 

4) That ·Physician 392, within 30 days of the effective date 
. 

of a final decision, be given twa hours of instruction by the 

medical record li~rarian in hospital record keepin;,and two hours 

10 



hours of pertinent basic operating room protocol instruction by 

the ~erating Room,Mana;ement Committee: and, that records of 

such completed instruction be forwarded to the Medical Executive 

Committee. 

S)· That in consideration of the Findings and Conclusions 

set forth above, upon a determination by the Medical Executive 

ComRdttee that any of the ter.ms of probation set forth herein 

have not been met by Physician 392, such determination shall be 

grounds for suspension of the medical staff privileges of 

Physician 392. Suspension of medical staff privile;es shall be 

imposed for such breach of any one or mora of the terms of 

probation without further recourse to the procedures of Article x 

of the Bylaws, upon acceptance by the Board of Directors of a 

recommendation for suspension by the Medical Executive Committee. 

Dated: January 31, 1986 

Respectfully submitted on behalf cf Ad 

Hoc Hearing Committee, 

4a/tf 
J. Pat(e:~cros , • D. 

Chairman 

ll 
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BEFOij5 THE MEDICAL EXECUTIVE COMMITTEE 
OF MEDICAL CENTER HOSPITALS 

Decision of the 
Medical Executive Committee 

Regarding Physician 392 

At its regularly scheduled meeting of February 3, 1986, the 

Medical Executive Committee considered the Report and 

Recommendation of the M !s:, Bearing Committee t•Hearinq 

Committee"] regarding Physician 392. A copy of that Report is 

attached hereto and incorporated by reference herein. 

The Bearing Committee was appointed to consider this matter 

at the request of Physician 392 following an initial decision of 

the Medical Executive Committee dated November 22, 1985. In 

accordance with the Bylaws, Rules and Requlations of the Medical 

Staff of Medical Center Hospitals (the •sylaws•], the Medical 

Executive Committee has considered the Rearing Committee's Report 

and Recommendation, and the record of the proceedinqs, includinq 

all exhibits introduced at the hearing. 

Based upon its review of the foreqoinq, the Medical 

Executive Committee, by unanimous vote, accepts the Findinqs and 

Conclusions of the Report and Recommendation of the Heari::; 

Co::-:.ittees for the reasons set forth therein. The Medical 

Executive Committee, b~· unanimous vote, modifies the Correcti\·e 

Action recommended by the Hearing Committee. 
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The final Findinqs, Conclusions and Corrective Action of the 

Medical Executive,~ommittee are set forth below. 

FINDINGS OF THE MEDICAL EXECUTIVE COMMITTEE 

A. Inadequate histories and physicals were noted in a 

significant number of charts (see Table I) • Specific 

deficient components were: 

309 

1. Absence of pertinent medical history and physical 

examination for neurological daficitJ 

·• 
2. Absence of history of previous procedures, results, 

and/or complicationsr •• 

3. Absence of notation regarding significant pre-existinq 

medical problemr-

4. Lack of detailed history of any pre-existing studies or 

evaluations which miqht have been significantly 

pertinent to that particular surgery; and 

5. Lack of indications for surqery and anticipated 

results. 
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B. Informed consent for surqical procedures was found to be 

inadequate iP, a significant number of charts (see Table II) 

as manifested by: 

1. Discrepancies between the procedure performed and the 

procedure listed on the operative consentJ 

2. The absence of a consent for.m in the medical record; 

3. Absence of physician's signature: and 

4. Absence of witness's signature. 

C. There was a paucity of notes and/or countersignatures by the 

attending physician regarding the patient's medical status, 

both preoperatively and postoperatively. Many of the cases 

reviewed were ·of difficult, complicated problems, requiring 

sophisticated specialty care. In only 15 cases was there 

docucentation in the proqress notes that Physician 392 had 

indeed seen the patient outside of the immediate operative 

environment (See ~able III.) The Committee notes that 

Regulation 13 of the Bylaws, however, does not expressly 

requ:!.re the attendina physician to personally siqn or 

coun~ersiq~ the medical record. 
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D. In a number of charts, operative notes were· either absent, 

inadequate, oh incomplete (See Table IV). 

E. Concerns were raised as to the appropriateness of surgery in 

Ad Hoc Study Nos. 40, 54, ana 88. The Committee considered 

only the evidence regarding Ad Roc Study Nos. 40, 54 and 88. 

With respect to Study No. 40, the Committee considered there 

to be sufficient facts to conclude that proceeding with 

surqery and surgery itself were appropriate. With respect 

to Study No. 54, the Committee concluded that the cancella­

tion of surgery by Physician 392 was appropriate, but noted 

that a timely consultation would have averted unnecessary 

anesthesia in this instance. With respect to Study No. 88, 

the Committee concluded that the surgery in this in!t-t:.ance 

was inappropriate, that a timely and proper consultation was 

necessary, and further notes that Physician 392 made the 

decision to proceed with surgery even after beinq advised of 

medical contraindictions to surgery. 

F. Concerns were raised regardin~ the quality of patient care in 

the three charts. 4 There were sufficient fact·s available 

regarding the charts desiqnated below to support the conclu­

sio~ that the care provided was less than the standard of 

practice in this hospital. M~re~ver, these charts contained 

information showinq the need for cross-specialty consulta­

tio~ or alternative responses to preoperative laboratory 
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and radiologic findinqs. The Committee finds that in each 

of the followinq cases it was inappropriate to proceed with ,, 
surgery: 

1. ~ !!2£ Study Number SO, 

2. M !!2£ Study Number 88, 

3. M !!2£ Study Nwnber 233. 

G. In the followinq cases, the explanations offered by 

Physician 392 were not supported and, in some cases, were 

directly contradicted by other physicians or records 

involved in the cases or by tha statements of other 

responsible members of the Medical Staff: 

1 !9, !!2: Study Number 541 

2. Ad Hoc Study Number 8 8 1 --
3. M !!2£ Study Number 233. 

-s-
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Conclusion of the Medical Executive Committee 

,, 
The foregoing Findinqs support the following conclusions: 

1. That the practice of Physician 392 fails to meet the 

Rules and Regulations of the Medical Staff set forth in 

Rules No. 13, 14, 16, and 17; 

2.a) That in the medical recordkeepinq practices of 

Physician 392, that physician has failed to meet the 

standard of practice of ~his medical staff. 

2.b) That in Study Nos. SO, 88 and 233, the practice of 

Physician 392 was demon~trated to be below stand~rd of 

practice of the Medical Staff by the evidence in the 

record of errors in clinica~_judq.ment. 

3. That in the appearance and statements by Physician 392 

in prior procedings, and in ~proc~edings of the Rearinq 

Committee, serious questions have been raised as to the 

~eracity of Physician 392. 

The foregoing Conclusions support corrective action unce~ 

the Byla•s. The Committee dete~ines that these Conclusions 

-6-
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support corrective action under the Bylaws Section IX.A. because 

the conduct of Phys~cian 392 has been determined to be: 

a) detrimental to the patient • s safety or to the 

delivery of quality patient care, 

b) disruptive to hospital operations: and, 

c) below the standards of the Medical Staff in 

maintaining adequate medical records and in the 

clinical juaq.ment exercised in Study Nos. SO, 88 and 

233. 

Corrective Action 

Based on the foregoing Findinc;s and Conclusions of the 

Committee, the following Correc·tive Action is imposed: 

1) That for a perio~ ot 30 days from the effective date of 

a final decision, the . Medical Staff privilec;es of 

Physician 392 be suspended, durinq which time unaltered 

patient records from Physician 392~s personal files shall be 

appended to the appropriate hospital charts with the dates 

of attachment noted by medical records personnel, and tha~ 

the charts be ?therwise attended so that the hospital 

records are complete and conform to the rules and 

requlations: and, that Physician 392 shall demonstrate to 

-7-
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the sat~sfaction of the Medical Executive Co~~ittee 

compliance with the requirements of this paragraph within 
II 

the time allotted. 

2) That following satisfactory completion of the foreqoing 

period of suspension, Physician. 392 be placed on probation 

for a period of one year, during which time there shall be 

concurrent review of all medical records and practice 

patterns of Physician 392 to ascertain inclusion by 

Physician 392 of the following items in each patient • s 

hospital records: 

a) __ per~inent history and physical examination, 

b) pla~ of care and expected outcomer 

c) indications for surqeryJ 

d) complete operative permit; 

e) complete operative recordJ 

f) progress notes signed by Physician 392: 

g) discharge summary signed by Physician 392: 

.. 

h) evidence of continuing. involvement of 

Physician 392 in patient care by notes and 
~ 

signature or countersignature of Physician 392 in 

the hospital record: and 

i) inclusion of an~· other pertinent docur.tentation 

required and necessary for the care and treat~ent 

of patient. 
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3) That Physician 392 obtain appropriate and timely 

'' consultations from a member of the Medical Staff when 

indicated. 

4) That within 30 days of the effective date of a final 

decision, Physician 392 be given two hours of instruction by 

the medical record librarian in hospital record keepinq, and 

two hours of pertinent basic operating room protocol 

instruction by the Operating Room Manaqement committee; and, 

that records of such completed instruction be forwarded to 

the Medica1 Executive Committee-.-. 

5) That in consideration-of the Findinqs and Conclusions 

set forth above, upon a determination by the Medical Execu­

tive Committee that any of the terms of suspension or proba­

tion set forth herein have not been met by Physician 392, 

such determination shall be grounds for suspension of the 

Medical Staff privileges of Physician 392. Suspension of 

Medical Staff privileges shall be imposed for such breach of 

any one· or ;.mor~ of the terms of suspension or probation 

without further recourse to the procedures of Article X of 

the Bylaws, upon acceptance by the Board of Direc~ors of a 
. 

reco::-..-nendation for suspension by the Medical Executive 

Co:::.i ttee. 
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The effective date of a final decision shall be as 

determined by ref~ence to Article X.F.2 and Article X.G. 

In accordance with the Bylaws a copy of this Decision shall. 

be delivered to Physician 392, to her counsel, and to the 

President of Medical Center Hospitals. 

. . 

0206b/c;mll4 
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TASI.E I 

IN~OEOU~TE/AESENT HISTORY ~0 PHYSICAL OR DOCU~£NTATlON or PR!CR 
STUDIES (5~ CHARTS) 

Ad Hoe 
Study 
Number 

6. 

7. 

a. 

9. 

10. 

lS. 
2S. 

27. 

28. 
29. 
30. 
ll. 
3~. 
33. 
15. 
3~. 
3'1. 
38. 
3.9. 
4'0 • 
41. 
• 
42. 
43. 
4'5 • 

31. 
54. 

56. 
57. 

Medical 
Record 
Number 

,, 
Comments 

230178710 (probably inadequate history ana physical for 
4 1/2 hour procedure - no attending signature 
on history and physical) (10·10-84, no eye 
exam) 

442SOS644 (inadequate documentation of s~atus of prior 
nerve grafts, aims of surgery; "EtNT exam. 
normal," 10 hour surgery) 

46092S788 (lrd admi_ssion--no neuroloqic ciocwnentation -
inadequate history and physical for 14 hour 
procedure: 4th admission--no documented 
history and p~ysica·l) (Er.G nat documented) 

2i0262986 (no neurological exam- inadequate physical, 
no EMG, which hancl? s.~r;ery cancelled cy 
pu~onary consultantl 

101501210 (history does no~ adequately documen~ ls~ 
procedure-inadequate) · _ 

112046818 (inadequate neurolo;ical exam) 
094544105 (inadequate history.~an4 physical on both 

admissions) 
227080174 (4 aamissians - 2/4 inadequate his~ory and 

physicals ). 
2617S9838 (inadequate history and physical) 
274744361 (inadequate history and physical) 
ill006692 (inadequate history and physical) 
800142499 (inadequate history and physical) 
ll9381066 ·(inadequate history and physical) 
100125424 (history and physical poor and inadequate) 
2306£5237 (substandard - bad - history and physical) 
281767651 (history ana physical inadequate·) 
223561003 (history and physical inadequate) 
230807133 (history ana physical inadequa~e) 
101584391 (history and physical inadequate) 
228204672 (t~story and physical inadequate) 
229124283 (no documentation of injury) (no outpatie~~ 

studies on char~) 
229883234 (history and physical inadequa~e) 
242585461 '(hisl:ory ana physical inaaequatet 
l3B244393.(eventually done by infectious disease 

. consultant} 
227SOSS40 (inadequate physical) 
229!25509 (Adm. •1: no pulses reccraea: A~. F.2: no 

his~ory and physicall 
151~25469 (inadequa~e history and physical) 
265:,94537 (physical exam marginal) tEtwtCs ana_ nerve 

conduction s~udies net in chart) 
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68. 
70. 
89. 
92. 

94. 

97. 

99. 

132. 

145. 

146. 
147. 

149. 

158. 
164. 

167. 
180. 
184. 

lSi. 
198. 

199. 

204. 

211. 

213. 

216. 

220. 

225. 

228. 0 
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800145558 (no history ana physical)' 
142709349 (inadequate) 
110~40994 (no neurologic exam on chart) 
21471335.6 (no neurovascular hand exam dcc~~ented 

pre-op) 
26183Sl32

11bilateral brachial plexus injuries not 
documented by El-tG) 

250536760 (physical exam of arms and hand not adequate, 
inadequate neurological exam) 

243108102 (neurologic exam not adequate - no documenta­
~ion lower CN func~ion) 

236947121 (inadequate history and physical for surgery 
performed) 

223769831 (inadequate; transfer note: not a complete 
H&P) 

2El83S132 (inadequate) 
227786333 (history poor - what were previous opera-

tions?) 0 

0 0 

• ~ -
0 -o-

010832134 (inadequate physical; checklist H&P for 
major reconstruction) CEMG and myelogram 
"cione11 but not in chart) 

224980.142 (inadequate physical; checklist H&P) 
235645850 (no physical exam-describes injury, but no 

other physica~) 
622890853 (physical exam inadequate; checklist H&PJ 
225066176 (poor physical • no pulses recorded) 
201484292 (inadequate physical - • no neurovascular exam 

for brachial plexus caose; poor description 
of deficits) 

223767238 (poor physical· no pulses reco~ded) •• 
237903360 (no documentation of neurologic func~ic~ in 

brachia.l plexus) 
388308960 (physical exam does not document post cu~an 

n. status) 
227849864 (physical exam marginal for an inpa~ient 

procedure - no M.D. signature) 
229382277 (etioloqy of original problem not documented; 

diagnosis of reflex s~~pathetic dystrophy net 
considered: PE does not document status of 
ulnar nerve func~ion) (no EMG or clinical 
data) . 

296287075 (P~ does not adequately documen~ nature and 
ex~en~ of injury - ls~ admission--no doc~en­
tation of right arm neurovascular function) 

213528879 (inadequate exam of affected arm in brachial 
plexus - injury; no neurological exam or 
consult) 

C~l500682 (no detailed neurological exa~ fer brachial 
plexus case) ( r,o patient PTT for myelo;:-am) 

711006692 lno EMG in char~: 12 hour operation; no 
record of post-op. visits by Physician 392) 

~533~4~94 (inadequate histary ar.a physical on patlen~ 
with history of reticulum cell· sarcc~a -
expected result?) 



TAEL~ II 

CONCE?~S REGARDING CONS~~~ (42 C!~~Sl 

Procedure ~erformed different from that for which consent civen 
(2 char~s) '' 

Ad Hoc 
Studv 
N~ber 

Medical 
Record 
Number 

Comments 

35. 230665237 (carpal tunnel release - bu~ cubital tunnel 
also done - why no~ documented need for ~his 
ana no consent) 

96. 223444525 (per.mit for Guyon release~ car~al tur.nel 
release also perfor.med) 

Not in chart (2 charts) 

Ad Hoc 
Stuav 
N~~er 

Medical 
Record 
N~er 

Comments 

93. 117013348 (incomplete chart? Where was surqery done?) 
200. 230888761 

No M.D. sianature (18 charts) 

Ad Hoe 
Stucv 
N~~~er 

Medical 
Record 
Number 

Co~~ents 

1. 229668735 signed 10-20-85 (1984 case) 
8. 460925788 (orthopedics consent not signed by surgeo~ -

Adm. 12) signed 10-20-85 (surgery May 84) 
10. 101501210 signed 10-20-85 (Auqust 1984 case) 
17. 229826175 signed 10-20-85; insertion of CVP and A-line 

and neurovascular free flap left toe ~o 
third finger 

21. 307429345 (7-18-84 admission) signed 10-20-85 
27. 227080174 (Aam. 13: not siqned by M.D.) 
31. 800142499 (inadequately si;ned) copy of op no~e si;~e~ 

l0~20-85) 
34. 229227805 June 1984 case~ signed 10-20-85 
39. 10158,391 
41. 229124283 (also inadequate) Oc~o~er 1984 case: s:;~e~ 

10-20-85 
72. 286446269 (No M.D. siqna~ure) 
86. 149180439 Auqus~ 1984 case: signed 10-20-85 
91. l9042288i (signed 10-20-85) 
96. 22344~525 (Adm. tl: no M.D. siqna~urel 
98. 2~7126885 (incomplete) August 1984 case: Sl~~~~ 

10-20-85 -
100. 526387i01 (phone consen~ 6/ll/82: ~o ~.o. sig~a~~=el 

3~0 



180. 22S066li6 
205. 136502365 

Coes rocedure/bod oart or names wron /bodv ~art or 
more e t:han named on consent: (6 chart:s) 

Ad Hoc Medical 
St~dv Recora Comments 
Nurn!:)er Number 

41. 229124283 (inadequate consent - which side?) 
57. 265594537 (which side) 
74. 230769722 (inadequate - does net say which side) 
81. 262027059 (inadequate - does not designate which arm 

injured.) 
89. 110540994 (exact procedure not specified~ no M.D. 

signature) si;nature now: not on CO'PY 
158. 224980142 (vague) 

No witness/M.D. signed as witness (9 charts) 

Ad Hoc 
stuay 
N~er 

Medical 
Record 
Number 

. 
Comments 

7. 442505644 (no independent witne$s) 
20. 262300.832 (M.D. siqned as witness) 
57. 265594537 (M.D. signed as witness) •• 
87. 2450l3800 (incomplete - no witness) (M.D. was witness) 
88. 167409317 (same individual was witness ana consellir.q 

M.D.) no M.D. on consent for CVP line 
92. 214713356 (incomplete - same individual si;ned as 

· counselling M.D. and witness) 
96. 223444525 (Adm. 12 and A~~. 13: M.D. signed as witness) 
97. 250536760 (M.D. and witness same) 

2ll. 229382277 (M.D. signed as witness; no si;nature in M.D. 
blank) 

Inadeauate (4 charts) 

Ad Hoc 
Stu~v 
N~er 

24. 
2S. 

--~I • 
70. 
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Medical 
Record 
N\lmi:)er 

050508840 
274744361 

265594537 

142709349 

c orr.::te n t: s 

M.D. same as witness 
only Plas. Spec. cc~sen~; no M.D. si;r.a~~=e 
on form 
(resec~ion cf median nerve with pcss~:~e 
nerve graft) 
thosoital consen~ no~ adequa~e) see no M.~. 
sic;nature 



. . 

Ad Hoc 
Studv 
N~er 

Medical 
Record. 
Number 

Cc~en1!s 

,, 
25. 094544105 lst Admission: countersi;ned op note 10-20-SS 

and consen~ 10-20-85; no pro~lem found on 2nd 
(top) ad.mission 
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TABLE III 

•392 NOTES/DOCUMENT-AaiON PRESENT (lS CHA.RTS) 

Ad Hoe 
Stud\' 
Number 

6. 
14. 

113. 
117. 
118. 

119. 

123. 
124. 
125. 
131. 
135. 
161. 

185. 

195. 

226. 

Medieal 
Reeorcl 
Number 

Comments 

230178710 (countersigned operative note) 
525239120 (signed history and physical) 
231722506 (signed operative permit) 
229825509 (10/83 admission - note) 
229984610 (10/21/83 si9ned discharqe note, 10/21/82 

signed history and physical: si;ned op no~el 
230178710 (3/83 - history and physical ana operative 

permit sic;ned) 
570271513 (seen on post operative day *l by 1392) 
167568514 (dictated and signed operative note) 
206525016 (signed notes) 
525239120 (3/83 si;ned operative nate; seen by 1392) 
800111424 (signed operative note) 
225962394 (si;ned discharge note and operative note 1 

operative permit acceptable; 2 preoperative 
notes and 3 postoperative note) 

231261494 (10/83 signed discharge note: signed opera­
tive note) 

~50048153 (3/83 operative permit acceptaQle, operative 
nate signed x 3; 4/84 - signed operative note 
and discharge note, also attending note 
present) 

800098892 (countersigned some progress notes; none fro~ 
7·16 through 8-6 when patien~ transferred ~0 
CHKD. Surgery 7-28, 8·6) 



TABLE IV 

COl~CERNS REG~RDING OPERATIVE NOTES ( 7 CH"RTS) 

Absent/Inadeauate Optfative Note (4 charts) 

Ad Hoc 
Stuay 
Number 

Medical 
Record 
Number 

Comments 

11. 223767238 (No op note on second admission) 
31. 800142499·(Inadequate) 
JS. 230665237 (One-half of op note no~ dic~a~ed - part on 

cubital tunnel.) 
90. 227040291 (Incomplete operative note) 

Operative Note Not ProperlY Sianed (3 charts) 

Ad Hoc 
Study 
Number 

Medical 
Record 
Number 

Comments 

19. 122264394 Cop. note dictated by Dr. Levine not co-
sivned) 

20. 262300832 (incorrectly si;ned) 
2S. 094544105 (one operative note not signed properly.) 
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ILuu...\N, KNIGHT, 

Dur·· ... & PINcus 

·'- VIRGINIA 

VIRGINIA: IN THE CIRCUIT COURT FOR THE CITY OF NORFOLK 

PHYSICIAN 392·, a/k/a 
JULIA K. TERZIS, M.D., 

Plaintiff, 

v. 

MEDICAL CENTER HOSPITALS, 
a Virginia Non-Stock Corporation, 
Serve: David Bernd, President 

and 

18 Koger Executive Center 
Suite 202 
Norfolk, Virginia 23502 

THE EXECUTIVE BOARD OF DIRECTORS 
OF MEDICAL CENTER HOSPITALS, 

C86-496 

Serve: Frank Kollmansperger, Chairman 
1208 N. Princess Anne Road 
Norfolk, Virginia 

Defendants. 

AMENDED BILL OF COMPLAINT FOR TEMPORARY INJUNCTION 

TO THE HONORABLE JUDGES OF THE CIRCUIT COURT 
FOR THE CITY OF NORFOLK: 

Your plaintiff respectfully represents: 

1. That the plaintiff is a Canadian citizen, and phy-

sician and surgeon duly licensed to practice medicine in the Com-

monwealth of Virginia, and is a resident of the City of Norfolk, 

Virginia7 and that the defendants are MEDICAL CENTER HOSPITALS, a 

corporation organized pursuant to the Virginia Non-Stock Corpo~ 

ration Act and its EXECUTIVE BOARD OF DIRECTORS, empowered by 

Article VII, Section 6 of the Bylaws of Medical Center Hospitals 

to "terminate or suspend the appointment of a physician • • • or 

reduce, modify or condition the privileges granted." Said Bylaws 
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of Medical Center Hospitals are attached hereto and incorporated 

herein by reference as Exhibit "1" to the Amended Bill of Com-

plaint. 

2. That your plaintiff practices micro-neurosurgery, 

which is a highly specialized and sophisticated branch of the 

medical arts and sciences. Your plaintiff is a nationally and 

internationally renowned practitioner, surgeon, scholar, author, 

lecturer and innovator in the field of micro-neurosurgery, and 

maintains a state-of-the-art, high technology diagnostic and op­

erative facility at Norfolk General Hospital in order to provide 

each of her adult and pediatric patients with the full benefits 

of her knowledge and experience. Throughout her career, your 

plaintiff has succeeded in successfully treating a tremendous 

variety of unusual and previously incurable adult and pediatric 

neurological ailments and conditions and has thus actively ex-

tended the conceptual and practical parameters of modern neurolo-

gy and micro-neurosurgery. 

3. That your plaintiff has been fully privileged to 

practice medicine at Norfolk General Hospital since June of 1981, 

until March 30, 1986, at which time, by action of the Board of 

Directors of Medical Center Hospitals, Inc., her privileges were 

suspended for thirty days and Physician 392 was further put on 

"probation" for on·e year, the terms of which are so onerous as to 

make her practice difficult, if not impossible. This action of 

the Executive Board of Directors was communicated by letter to 

Julia K. Terzis dated March 25, 1986 over the signature of Frank 

Kollmansperger, Chairman, which letter is attached to the 
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original Bill of Complaint filed herein as Exhibit "C" and is 

incorporated herein by reference. 

4. That the arbitrary and capricious suspension and 

probation imposed on your plaintiff contrary to the ~l~~!J _ _B~!~ 

and Regulations of the Medical Staff of Medical Center Hospitals 

will have a profound effect and work an irreparable injury upon 

Physician 392 and her patients. 

The plaintiff's business reputation and good name 

are impugned by the actions of the Board of Directors and other 

committees of Norfolk General Hospital, which actions are already 

the subject of rumor and innuendo in the medical community. The 

plaintiff's opportunity and right to practice her profession in 

the future are further imperiled by the fact that hospitals uni­

versally ask applicants for privileges whether they have been 

subject to suspension and/or probation and the action of the 

Board of Directors will therefore render the plaintiff unable to 

practice medicine in North America. A typical application for 

privileges is _attached to the original Bill of Complaint as Ex-

hibit "A" and is incorporated herein by reference. 

Further, your plaintiff has surgery scheduled and 

patients due to be admitted to Norfolk General Hospital during 

the period of her suspension. The suspension will deny her ad-

mitting ·and operating privileges. Her procedures require her 

highly specialized facilities at Norfolk General Hospital, which 

facilities she has spent five years creating. Many of these pa-

tients, both adult and pediatric, are scheduled for the second 

stages of multiple-stag~, year-long treatments. Depriving these 
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patients of their treatments poses threats of additional muscle 

atrophy and other adverse effects and will interrupt their course 

of treatment to their detriment. 

5. That a physician, accorded privileges at Norfolk 

General Hospital, as was your plaintiff, is guaranteed minimal 

due process and procedural fairness by the Bylaws of Medical Cen-

ter Hospitals AND by the Bylaws of the Medical Staff of Medical 

Center Hospitals. 

The Manual for Accreditation of Hospitals of the 

Joint Committee on Accreditation of Hospitals mandates "FAIR 

HEARING AND APPELLATE MECHANISMS" of accredited institutions. 

The Bylaws of Medical Center Hospitals, in Article VII, Section 6 

("Termination or modification of staff status") further provides 

that before the Executive Board may act to affect privilege, the 

practitioner shall be "afforded the protection of due process as 

outlined in the bylaws of the Medical· Staff and approved by the 

Executive Board of Directors." 

The contractual obligation to your plaintif~ from 

Medical Center Hospitals and its Executive Board are further em-

bodied in the Bylaws of the Medical Staff of Medical Center Hos-

pitals, which specify. certain procedural guarantees which were 

violated in the actions taken against your plaintiff since Novem~ 

ber of 1984. Those Bylaws provide that a request for "corrective 

action" [such as suspension and/or probation] must be made with 

reference "to SPECIFIC activities or conduct which constitute the 

gJrounds." [Article IX(A) (1)] The Bylaws require the notice of a 

hearing before the Medical Staff or an ad hoc committee to 
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specify "the grounds [for adverse action] and the specific or 

representative charts being questioned II [X(B} (e)]. None 

of the procedural guarantees of the Bylaws requiring specific 

notice and an opportunity to defend were afforded your plaintiff. 

A copy of The Bylaws of the Medical Staff of Medical Center Hos­

pitals is attached to the original Bill of Compl~int as Exhibit 

"D" and is incorporated herein by reference. 

6. That your plaintiff practiced uneventfully at 

Norfolk General Hospital until 1984, at which time she became 

subject to an extraordinary inquisition into her practice, which 

history is set out at length in a Written Statement in Support of 

an Appeal appended to the original Bill of Complaint as "Exhib­

it B" and incorporated herein by reference. The investigations, 

"interviews," hearings, and adjudications of the Conunittees and 

the Board of Medical Center Hospitals, their agents and staff, 

were conducted arbitrarily and capriciously and were otherwise 

not in·accord withthe guaranties provided your plaintiff in the 

Bylaws, Rules and Regulations of the Medical Staff of Medical 

Center Hospitals and The Bylaws of Medical Center Hospitals. 

7. That throughout the process of investigation and 

prosecution of variou~ conuni ttees and Boards of Norfolk .General 

Hospital, they acted arbitrarily and capriciously and your plain- · 

tiff was routinely denied the rights afforded her to her by that 

institution's own Bylaws, to-wit: 

· (a) Denial of a fair hearing by the interrela­

tionship of investigative, adjudicative and appellate bodies. 

One physician, Dr. Hoffman, served on all bodies which considered 
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action against Physician 392 and served as prosecutor before the 

appellate body. Of·the first ostensibly "appellate~ body -- the 

Medical Executive Committee [MEC] -- a majority of nine members 

had already passed judgment on Physician 392 in an adjudicative 

setting as members of the Departmental Authorities Committee 

[DAC] • 

(b) Failure to give adequate notice and an oppor­

tunity to defend. Physician 392 was confronted initially with 

233 charges derived from 211 charts. These charges were not only 

multiplicitous, but were also so vaguely formulated as to be im-

possible to defend. Working within time constraints, Physician 

392 was given an opportunity at various hearings to defend 

against only seven specific cases, frequently without the assis­

tance of counsel and denied the assistance of those Fellows 

and/or clerical assistants who assisted her in gathering appro­

priate charts. 

Many of the 11 hearings" at which your plain-

tiff appeared were characterized as "interviews" and in the one 

hearing at which your plaintiff appeared with counsel, before an 

Ad Hoc Hearing Committee of the DAC, your plaintiff and her coun­

sel were denied an opportunity to· rebut the multiplicitous and 

nebulous charges levelled against her, in violation of the B~~ 

laws' explicit provision that the physician be afforded an oppor­

tunity to present FACTS in support of the assertion that the com-

~--- .•. u.. mittee · was without grounds. Your plaintiff has never been ac-
~.I.AIU.Aft. ~IGHT. 
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corded a full and fair hearing on the charges against her, and 

never accorded an opportunity to present evidence in her defense. 

330 
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(c) Failure to specify the standards by which 

your plaintiff would be judged. The various conuni ttees which 

have sat in judgment on your plaintiff have variously described 

the standards to be applied to her as the Rules and Regulation of 

Medical Center Hospitals or "medical practice as practiced at 

this institution." Many of the charges against your plaintiff 

have origins in medical record-keeping, for which no specific 

standard is set forth. Further, by the Bylaws and Rules and Reg-

ulations, two committees -- the Medical Records Review Committee 

and the Quality Evaluation Committee -- are changed with period 

review of hospital records and bringing lapses to the attention 

of the affected physician. Prior to her appearances before the 

DAC and MEC, your plaintiff was never apprised of any defi­

ciencies in her record-keeping practice. Further, your plaintiff 

has long ago agreed to abide by the wishes of the Staff in re-

cord-keeping matters. 

When faced by the deficiencies of the Rules 

and Regulations in setting sp~cific standards for judgment of 

Physician 392's record-keeping practices, the members of the 

adjudicative and appellate bodies resorted to "actual practice" 

as the standard, at the same time they denied your plaintiff and 

her counsel access to random charts which would establish that 

standard. 

(d) Denial of finality of adjudication in appear-

ances before various committees. When first subject to a review 

of her practice by the Departments of Plastic Surgery and the 

Department Authorities Committee in November of 1984, your 
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plaintiff was given an "admonishment" regarding several "rela­

tively minor 11 lapses in OR protocol. Following investigation by 

the DAC, your plaintiff was informed by Dr. William Tynes, then 

President of the Medical Staff, by let.ter of April 8, 1985, that 

the DAC contemplated no further action after a review of cases 

brought to their attention. From May of 1985 to the present, 

however, your plaintiff has been subject to an inquisitorial pro-

cess in which she has been faced by multiplicitous and nebulous 

charges of alleged wrongdoing based upon 211 medical charts. 

Having conceded that in matters of record-keeping her hospital 

charts did not meet the standards brought to her attention for 

the first time during these proceedings, your plaintiff has been 

repeatedly subject to resurrection of the same charges. 

WHEREFORE, in order to prevent Medical Center Hospitals 

and its Executive Board from enacting and enforcing its arbitrary 

and capricious reduction of plaintiff's privileges and in order 

to ensure that the interests of the plaintiff's patients and the 

public be protected against disruption or loss of your plain­

tiff's valuable and unique medical care and service, that the due ..... 

process afforded your plaintiff by her contract with Medical Cen­

ter Hospitals, Inc. be preserved, that. your plaintiff's renown 

and reputation and ability to practice her livelihood not be ir­

reparably and detrimentally affected by this denial of due pro­

cess, and that the plaintiff have an opportunity to challenge the 

accusations of wrongdoing and present evidence in her own behalf, 

your plaintiff prays that a temporary injunction be immediately 

granted: 

- 8 -
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(1) Restraining and enjoining Medical Center Hospitals 

and its Executive Board of Directors and other Medical Staff of 

Norfolk General Hospital, and their agents, servants and employ-

ees from: 

(a) Any further investigation of your plaintiff: 

(b) Suspending or in any way modifying the hospi-

tal privileges of your plaintiff; 

(c) Preventing your plaintiff from admitting and 

treating surgical patients. 

(2) Ordering: 

(a) Medical Center Hospitals and its Executive 

Board of Directors, their agents, servants and employees to dis-

solve any orders that may concern your plaintiff; 

(b) Medical Center Hospitals and its Executive 

Board of Directors to make its charges against your plaintiff 

specific and to detail each and all of the infractions of which 

the plaintiff is allegedly guilty, and to relate each such in-

fraction to a particular chart or record; 

(c) Medical Center Hospitals and its Executive 

Board of Directors to form an ad hoc committee of knowledgeable 

and totally impartial· physicians from an institution other than 

Norfolk General Hospital, where a fair and impartial hearing can 

no longer be afforded to your plaintiff, to review the charges 

promulgated against your plaintiff: 

(d) The presence of a court reporter at any pro­

ceedings against your plaintiff; 

333 
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(e) That your plaintiff be afforded this Court's 

discovery and subpoena powers to produce medical records at any 

hearing, to discover the nature and motivation of the proceedings 

against your plaintiff to date, and to obtain the charts and med­

ical records of other surgeons on the Medical Staff of Norfolk 

General Hospital so as to adduce the actual standard of care ap-

plicable to your plaintiff as far as the plaintiff • s record-

keeping is concerned; 

(f) That of the several hundred charts of your 

plaintiff on which "charges" were originally formulated, Medical 

Center Hospitals and its Executive Board of Directors set forth 

its findings separately as to those charts in which it finds no 

deficiency, or for which satisfactory explanation has been pro-

vided to the DAC or MEC; 

(g) That Medical Center Hospitals and its Execu­

tive Board of Directors afford the opportunity to Physician 392 

to present evidence and to· summons witnesses to rebut those 

charges which may remain; 

(h) That the discovery and subpoena powers of 

this Court be further afforded to the plaintiff for the thirty 

(30) days during which this temporary injunction is in force, 

during which time the plaintiff may subpoena records of and de-

pose, various Medical Staff in anticipation of a hearing on per­

manent injunction or other proceeding; 

(i) 

i 

Such other remedies as equity may deem meet. 

PHYSICIAN 392, a/k/a JULIA K. 
TERZIS, M.D .• 

.-,~ 

By tLLt"'.4."- · ·: 1 -.Kt \_ ( ct·-
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Thomas J. Harlan, Jr. 
Michael F. Bergan 
HARLAN, KNIGHT, DUDLEY & PINCUS 
1350 Sovran Center 
One Commercial Place 
Norfolk, VA 23510 
(804) 625-7605 

A F F I D A V I T 

Commonwealth of Virginia, at large: 

Appeared before me on this date JULIA K. TERZIS, M.D. 

who made oath and stated that the matters and things alleged in 

the foregoing Amended Bill of Complaint are true to the best of 

her knowledge, information and belief. 

TAKEN, SUBSCRIBED and SWORN before me this day 
of April, 1986. 

Notary Public 

My Commission expires: 
CJ/1~/f)q 

[MFBlp] 
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CERTIFICATE OF S·ERVICE 

I hereby certify that a true copy of the foregoing 

Amended Bill of Complaint was hand-delivered this 11th day of 

April, 1986 to John M. Franklin, Esquire, and was mailed this 

11th day of April, 1986 to Gregory M. Luce, Esquire. 

[MFBlp] 
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VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF NORFOLK 

PHYSICIAN 392, a/k/a 
JULIA K. TERZIS, M.D. 

Plaintiff, 

v. 

MEDICAL CENTER HOSPITALS and 
BOARD OF DIRECTORS, MEDICAL 
CENTER HOSPITALS, 

Defendant. 

CHANCERY NO.: C86-496 

MOTION TO ENLARGE INJUNCTIVE RELIEF 

NOW COMES the plaintiff, by counsel, and moves this 

Court to enlarge the injunctive relief granted upon the prayer of 

this plaintiff on March 31, 1986. In support of her motion, the 

plaintiff states: 

1. That on Thursday, April 3, during the period of 

injunction, the plaintiff admitted to surgery a 60 year old 

female patient, after a pre-operative consultation by Gordon 

Ryan, M.D., a consulting physician specializing in internal 

medicine, regularly relied on by the plaintiff. 

2. That after surgery on or about April 10, 1986, in 

surgical ICU, this patient had difficulty clearing secretions and 

a pulmonary consult was requested by Dr. Ryan form the group 

which he customarily deals with, Drs. Donlan and Derring. 

3. That Dr. Ryan was told that the physicians from 

whom he sought the pulmonary consult would "rather not become 

involved with Dr. Terzis' patients" and suggested that Dr. Terzis 
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obtain the consult from among the Staff at eastern Virginia 

Medical School. 

4. That Dr. Ryan has subsequently declined to see 

patients of Dr. Terzis, for the stated reasons that he fears he 

will be inable to obtain "backup" from other specialists in the 

future(' 

5. That Dr. Ryan further stated that he declined to 

see patients of Dr. Julia Terzis because he has been informed 

that the charts of Dr. Terzis' patients are being scrutinized by 

reviewers, and that the chart of the patient referred to in 

paragraph 1 of this Motion had already been relieved by Kevin 

Murray, M.D., a member of the Medical Staff of Medical Center 

Hospitals and a specialist in internal medicine. 

6. That Dr. Terzis was ultimately required to obtain 

the consult of Ignacio Ripoll, M.D., a pulmonary specialist at 

Eastern Virginia Medical School. 

7. That the ummerited and highly irregular scrutiny of 

the medical records of Dr. Terzis' patients constitutes a form of 

harassment of your plaintiff which has had the effect of 

isolating her from the services of other members of the medical 

community upon whom she and her patients have relied; that the · 

effective denial of consultation services would render your 

plaintiff unable to perform her usual.work and pose a potential 

threat to those patients whom she continues to treat. 

i . 
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Wherefore, the plaintiff prays for relief from this 

Court in the enlargement of its order of March 31,. 1986, to 

enjoin the Medical Staff, its members, employees, and agents form 

harassing the plaintiff by its continued irregular review of the 

medical records in a manner calculated to hamper the plaintiff's 

continued care of her patients. 

TAKE 

PHYSICIAN 392, a/k/a 
JULIA K. TERZIS, M.D. 

NOTICE OF HEARING 

NOTICE that the undersigned will move The 

Honorable Leanard B. Sachs of the Circuit Court of the City of 

Norfolk for an Order in accordance with the attached Motion and 

for leave to amend the plaintiff's Bill of Complaint in 

accordance with the Amended Bill lodged with the Clerk of this 

Court on April 15, 1986, at 10:00 a.m. or as soon thereafter as 

counsel may be heard. 

Thomas J. Harlan, Jr., Esquire 
Michael F. Bergan, Esquire 
HARLAN, KNIGHT, DUDLEY & PINCUS 
1350 Sovran Center 
Norfolk, Virginia 23510 
(804) 625-7605 

PHYSICIAN 392, a/k/a 
JULIA K. TERZIS, M.D. 
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CERTIFICATE OF SERVICE j 

I hereby certify that a true copy af the foregoing! 
Motion and Notice was hand-delivered to John Franklin, Esquire, j 
520 First American Bank Building, Norfolk, Virginia 23510, andl 
~Tu3.iled to Gregory Luce, Esquire, 17 01 Pennsylvania Avenue, N. W. , 
Washington, D.C. 20006, .counsel for Medical Center Hospitals, 
this day of April, 1986. 



VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF NORFOLK 

PHYSICIAN 392, a/k/a JULIA K. 
TERZIS, M.D., 

Plaintiff, 

v. CHANCERY NO. C86-496 

MEDICAL CENTER HOSPITALS, etc., 

Defendants. 

AFFIDAVIT ---------
I, Julia K. Terzis, M.D., do hereby certify that I have 

been treating a 60 year old white female patient for almost 

three years. She had had a tumor removed from her cheek 

resulting in damage to certain cranial nerves which affected 

two things on her face: her eyelid and her cheek. Because 

she could not close her eyelid, this caused the eye to 

become susceptible to infections and possible loss of vision. 

The paralysis to her cheek after the tumor operation caused 

her to have difficulty managing her secretions inasmuch as 

the chee~ is used to apply pressure to the mouth cavity 

during sw~llowing. 

Approximately one year ago, I performed a 11cross facial 

nerve graft", the first step in a two step procedure. The 

purpose of this operation was to supply nerves to the 

d.amag·ad cheek and the second step in the operation was now 

t..) ::·Jpply muscles to that cheek to be innervated by the 
, .. 
n\;~·-~es which had been placed there a year before. 
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She was admitted to Norfolk General Hospital on or 

about Wednesday, April 2, 1986 for the s~cond step in this 

two step procedure. As a consultant, I asked Dr. Gordon 

Ryan, a specialist in internal medicine, to see this lady 

patient of mine and to clear her for the surgical procedure 

which I intended to perform on Thursday, April 3, 1986. Dr. 

Ryan cleared her for surgery. In addition to Dr. Ryan, the 

anesthesiologist that I now use in all of my procedures is a 

Dr. Matchett who has privileges at the Norfolk General 

Hospital in anesthesiology as well as for post-operative 

ventilatory management in the intensive care center of 

patients at Norfolk General Hospital. He also examined this 

lady and cleared her for surgery. 

The surgery took approximately 13 hours. The eyelid as 

well as the cheek of this lady were the subject of this 

second stage procedure operation. The surgery was uneventful 

and, following surgery ·she was placed in the surgical 

intensive care unit. Both Dr. Ryan and myself had anticipated 

that she would have difficulty managing secretions following 

this surgery and, as expected, on Thursday, April lOth while 

still in the ICU, seven days following her surgery, this 

patient continued to have problems with secretions which 

caused her blood oxygen values (P02) to be depressed. Dr. 

Ryan informed Dr. Marash, my microfellow, that he would call 

in a pulmonary specialist as a consultant. This was sometime 

in the morning of April the lOth. I was later informed at 
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6:25 p.m. by Dr. Ryan that he had attempted to obtain the 

services of a pulmonary consult but they had told him that 

they would 11 rather not become involved". Dr. Ryan further 

advised me that· I should contact the Medical School's 

pulmonary people for this female patient. 

As I was in surgery, at 6:25 p.m. I called and left a 

message at the Medical School for a pulmonary consult of 

this patient. When I finished my surgical procedure at 

approximately 9:30p.m. on Thursday,·April 10, 1986, I went 

to the ICU and found, to my relief, Dr. Ignacio Ripoll, a 

specialist in pulmonary diseases attending to my patient in 

the intensive care unit. 

After this, Dr. Ryan informed me that since he could 

not get medical backups and also since "every single word" 

he writes in one of my patient's charts is "being scrutinized 

by reviewers 11 and that this particular chart on this particular 

patient had already been reviewed by a Dr. Kevin Murray, 

that it would be impossible for him to practice medicine 

under these circumstances. Dr. Ryan notified me that he 

would no longer take care of any of my patients in the 

future; of course, he would continue to minister to this 

particular female patient until she is discharged from the 

hospital. 

I do not know why all of my charts, as they are being 

generated, are being 11 scrutinized" by members of the Medical 

Staff. I do not know why my medical consultants, such as 
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Dr. Ryan, cannot obtain medical specialists to see my 

patients. This is a matter of great urgency to me since it 

involves the health of my patients which the Board of 

Directors of this Hospital seem to be very concerned with. 

COMMONWEALTH OF VIRGINIA 

CITY OF NORFOLK 

I flr/ep,""' J<. \4o'-uScLt~- , a Notary Public in and 

for the City and State aforesaid, do hereby certify that 
1/.... 

Julia K. Terzis came before me on this the ; .. ~; day of 

April, 1986, was sworn, and stated that the matters and 

things contained in this Affidavit are true to the best of 

her knowledge and belief. 

(;~ . ,• --2· .... ·. ~ .. ;' . . ~t..;:..;··. ,~. "0t'-t-EJ. Ll 
Notary Public 

My Commission Expires 
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VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF NORFOLK 

PHYSICIAN 392, 

Plaintiff 

-vs-

. . . . 

: 

THE BOARD OF DIRECTORS OF 
MEDICAL CENTER HOSPITALS, INC., . . . . 

Defendant . . 

BEFORE: The Honorable Leonard B. Sachs, 
Judge of the aforesaid Court 

DATE: April 17, 1986, at 12:00 p.m. 

PLACE: Norfolk, Virginia 

APPEARANCES: 

HARLAN, KNIGHT, DUDLEY & PINCUS, 
By: Thomas J. Harlan, Jr. and 
Michael F. Bergan, 
Counsel for the Plaintiff 

TAYLOR, WALKER & ADM1S 
By: John Franklin, III, 
Counsel for the Hospital 

MILES & STOCKBRIDGE 
By: Gregory M. Luce 
Counsel for the Hospital 

24 Reported by: 
Catherine H. Leitz, CSR, RPR 
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1 THE COURT: Mr. Luce, you've got the rules and 

2 I received a, not an amended but in lieu of an affidavit by 

3 Doctor Terzis which does not substantially change the facts 

4 which she set forth. I haven't measured it, but it seems to 

5 be pretty similar to what I recall. 

6 MR. HARLAN: Yes, sir. The only thing we've done 

7 in that is change and added the Medical Center Hospital as a 

8 technicality to the Board and I think some of the language in 

9 it, the language is essentially the same, 99 percent. 

10 THE COURT: All right. 

11 MR. LUCE·: Your Honor, I have reviewed and 

12 compared it to the original one, and in the substance of the 

13 allegations, I would agree with ~r. Harlan, is essent~ally the 

14 same. 

15 THE COURT: All right. Ready to go? 

16 MR. LUCE: Your Honor, I'd like to, with the 

17 Court's permission, outline how I thought I'd go about this 

18 and see if that's an appropriate and effective way for the 

19 Court to consider this issue. 

20 THE COURT: Let me ask you. Something just 

21 occured to me. I sued Medical Center Hosp~tals one time, 

22 albeit unsuccessfully, for the physicians in the Medical Tower 

23 next to the hospital and where they appropriate or, I should 

24 say, misappropriated the parking lot and I was retained to get 

25 an injunction, which I did, and unfortunately while I was out 
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1 of town taking depositions somebody got it disenjoined. Does 

2 that bother anybody here ·today, as a lawyer I had an adversary 

3 interest? 

4 MR. LUCE: Your Honor, it doesn't bother me and 

5 Mr. McMillan has also given me his version of the events. I'm 

6 sure that's all well behind us. 

7 MR. HARLAN: Certainly doesn't bother the 

8 plaintiffs. 

9 THE COURT: He was certainly very gracious 

10 because I lost. 

11 MR. LUCE: I didn't want the Court to consider 

12 that to be a background check by anybody. 

13 THE COURT: You did your homework. 

14 MR. LUCE: Trying to ascertain the status of this 

15 matter, Your Honor, the Khoury case, the status of EVMA are 

16 the two points the Court raised in our last prehearing 

17 conference. 

18 THE COURT: Let me ask, that was banter I'd 

19 rather that not appear. Obviously I wouldn't say 

20 misappropriated. I would have to be more careful. I 

21 understand everybody was smiling and everybody understood the 

22 context, but in cold print it's takes a whole different 

23 feeling and meaning. 

24 MR. LUCE: Just to make it clear, Your Honor, 

25 we're not suggesting there is any basis for the Court to 
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1 recuse itself in this matter. 

2 Your Honor, in the bill of complaint we have 

3 suggested that the plaintiff has essentially sought two things. 

4 It has sought to a virtual receivership of the medical staff 

5 and that has been denied by plaintiff in their memorandum. My 

6 allegation in the memorandum I submitted is essentially based 

7 on the prayer for relief, which calls for the implementation 

8 of procedures that are really not called for in the bylaws, 

9 and so it's a different procedure from what's set forth in the 

10 bylaws. 

11 Today we have filed and bring on for hearing both 

12 the demurrer and the dissolution of the injunction, and with 

13 the Court's permission, I'd like to proceed first with the 

14 demurrer. If matters of evidence come into question, it may 

15 be the motion for dissolution may be an appropriate basis for 

16 at least considering those, and in all candor, I think the 

17 pleading itself contains sufficient documentation of the 

18 circumstances now as repled to permit this Court to make a 

19 ruling on the face of the bill. 

20 The amended bill now does have very clearly 

21 several of the documents that I felt were necessary to the 

22 Court's disposition of the demurrer. First, it has the 

23 decision of the Executive noard or board of directors. The 

24 nomenclature is slightly different in the medical staff bylaws 

25 than in the articles of incorporation, but it is the same body, 
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1 it is the board of directors of ~edical Center Hospitals, and 

2 it also has the medical staff bylaws as part of the pleading. 

3 The case of Khoury has been the subject of a 

4 great deal of attention, but before turning to that, Your 

5 Honor, I'd like to very briefly outline what I think are some 

6 corporate health care and hospital law principals for the 

7 Court to consider. 

8 The first is that the bylaws of the medical staff 

9 should be considered a very distinct document from the bylaws 

10 of Medical Center Hospitals. Now, the law in Virginia and in 

11 most states is clear, that corporate bylaws and the articles 

12 of incorporation constitute a form of contract between the 

13 Commonwealth and the gove~ning body of Medical Center· 

14 Hospitals and other corporations duly authorized under the 

15 laws of Virginia. The enforcement of corporate bylaws is a 

16 matter that is of extremely limited standing. Only limited 

17 persons have a right to seek to enforce corporate bylaws. 

18 The type of corporation we're dealing with here 

19 is alleged to be and is accurately stated as a corporation 

20 organized pursuant to the Virginia Incorporation Act and that 

21 is correct. Th~ corporation is also exempt from federal and 

22 state taxation pursuant to the provisions of 501C3 of the 

23 Internal Revenue Code. 

24 It's clear, Your Honor, Medical Center Hospitals 

25 is a private hospital, and I do not read the bill of complaint 
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1 either as originally submitted or as amended, nor do I see any 

2 indication in the memoranda submitted in response to our 

3 motion and demurrer, to contain any allegations that we are a 

4 public entity. In fact, Your Honor, public entities couldn't 

5 be exempt from taxation pursuant to 501. 

6 MR. HARLAN: We will stipulate it's not a public 

7 entity. It's a private hospital. 

8 MR. LUCE: Now, Your Honor, given that, I think 

9 the next issue for the Court to look at, then, is what are the 

10 bylaws of the medical staff and what are the bylaws of the 

11 corporation and what is their relationship. The bylaws of the 

12 medical staff, Your Honor, are the means by which this 

13 hospital has delegated to the medical staff the task of 

14 organizing itself, and on at least an initial level, policing 

15 itself in the care of patients that those physicians who are 

16 members of that medical staff provide to patients admitted to 

17 the hospital. 

18 There are different kinds of relationships 

19 between physicians and hospitals that I think the Court should 

20 be sure to segregate in considering this case. The basic 

21 membership in the medical staff, regardless of whether it's 

22 affiliate or active or courtesy, is a limited right to admit 

23 and treat patients within that hospital. Depending on the 

24 nature of the privileges granted and the type of procedures 

25 allowed to be performed, that outlines what the hospital is 

350 ASSOCIATED COURT REPORTERS, INC. 
Norfolk, Virginia 



7 

1 willing to allow physicians to do \~ithin the four walls of the 

2 hospital. 

3 Now, the bylaws themselves of the l1edical Center 

4 Hospital medical staff make it clear that the intent is that 

5 the bylaws are to create this organization called a medical 

6 staff. The clear weight of authority is that a medical staff 

7 of a hospital is not a legally cognizable entity. It is not 

8 an unincorporated association which may sue and be sued. It 

9 is not a group of physicians who are in any type of 

10 partnership. And it is clear, I submit, by majority of law in 

11 the state, in the country, that there is no contract created 

12 by the bylaws. 

13 Now, the bylaws of the medical staff exist not 

14 only because the Executive Board delegates this task of 

15 credentialing and policing the admission and care of patients 

16 in hospitals, but also because those bylaws must be adopted in 

17 substantial conformity to the basic requirements of the Joint 

18 Commission on Accreditation of Hospitals. 

19 THE COURT: Say that again, please. 

20 MR. LUCE: The bylaws of the medical staff, which 

21 are styled the bylaws, rules and regulations of the medical 

22 staff, are adopted by the governing body, in this case, 

23 Medical Center Hospital's Executive Board, in conformity to 

24 the requirements of the Joint Commission on the Accreditation 

25 of Hospitals. 
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1 Now, JCAH, if I may use the abbreviation, is a 

2 private body whose accreditation has been accepted by the 

3 Commonwealth of Virginia and by the Department of Health and 

4 Human Services of the United States Government as a, one of 

5 two ways in meeting the qualifications of a hospital, to 

6 participate as a provider for receipt and payment under the 

7 Medicare program and the Medicaid program. The other way that 

8 you can do that is simply to be properly licensed through the 

9 state and the state can have its own and, in fact, does in 

10 almost every state have its own separate licensing agency. 

11 The Virginia regulations are also applicable to 

12 the hospital governing its size, mostly governs the physical 

13 plant, but there are certain other physical requirements 

14 imposed on hospitals pursuant to those regulations. The 

15 hospital in question, Medical Center Hospitals, is accredited 

16 and has continuously been accredited by the Joint Commission 

17 and is licensed and has been continuously licensed by the 

18 Department of Health of the Commonwealth of Virginia. Its 

19 bylaws have been reviewed by the Joint Commission, and I 

20 believe Your Honor would have to accept that these bylaws do 

21 meet the Joint Commission's standards on the necessary 

22 elements of a bylaw. 

23 Now, the question, Your Honor, I think, is 

24 implicit is what is the effect of these bylaws on the 

25 corporation itself. The bylaws of the medical staff are the 
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1 conditions under which physicians may treat their patients at 

2 the hospital. They do not constitute a contract for a variety 

3 of reasons that we've stated in our brief, but the elemental 

4 reason, the one that I think has been overlooked, is that the 

5 corporate bylaws plainly state that the corporation reserves 

6 to itself the right, notwithstanding any provisions of the 

7 bylaws, to suspend the privileges of any physician in the 

8 event it deems it necessary to do so for the protection and 

9 care of its patients. And, Your Honor, you will find that in 

10 the Medical Center bylaws at article seven, section six. 

11 Now, Your Honor, the clear implication is that 

12 the Medical Center Hospitals are required to abide by the 

13 bylaws by certain"agencies. They're required to abide by the 

14 bylaws by the Joint Commission if they want to maintain their 

15 accreditation. They're required to abide by their corporate 

16 bylaws by act of the General Assembly. The Virginia Non-stock 

17 Corporation Act provides that the corporate board of directors 

18 can be held accountable for their actions. And I'll have the 

19 corporate cite in just a second, but the corporate bylaws 

20 clearly don't create a contract and yet it is only the 

21 corporate bylaws that are binding on the defendant in this 

22 case. 

23 THE COURT: You say neither the corporate bylaws 

24 nor the bylaws of the medical staff create a contract. 

25 MR. LUCE: Well, let me -- they don't create a 
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1 contract with members of the medical staff; that's correct. 

2 THE COURT: so then neither set of bylaws --

3 MR. LUCE: That's correct, Your Honor. Your 

4 Honor, the statute I was referring to is Section 13.1-915 

5 which addresses the involuntary termination of corporate 

6 existence, and the applicable provisions state that the 

7 corporation, existence of a corporation may be terminated 

8 involuntarily by order of the Commission, meaning the State 

9 Corporation Commission, when it finds that the corporation has 

10 continued to exceed or abuse the authority conferred upon it 

11 by law or has failed to maintain a registered office or 

12 registered agent of the Commonwealth as required by law, and 

13 it goes o~ to some other matters. 

14 But, Your Honor, it wouldn't be accurate to say 

15 that a non-stock corporation is free to ignore its own 

16 corporate bylaws. It wouldn't be accurate to state that, and, 

17 in fact, the State Corporation Commission, at least, and 

18 probably the Attorney General, would have some authority to 

19 require a corporation to meet its bylaws or be essentially 

20 dissolved. 

21 Now, we bring this up in advance, Your Honor, 

22 because I think it's important to understanding the Khoury 

23 case. Now, the Khoury case, it's been suggested, is no longer 

24 good law. It's been suggested that the Khoury case is 

25 outdated, and even the cases that I have cited are not 
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1 accurate in their portrayal •. 

2 THE COURT: Is that suggested by this reply brief? 

3 MR. LUCE: It is, Your Honor. 

4 MR. HARLAN: Never suggested the Khoury case is 

5 outdated. We said Mr. Luce has simply absolutely misapplied 

6 it. 

7 THE COURT: Let's not have the comments. 

8 MR. HARLAN: I'd like to defend my position, Your 

9 Honor. 

10 THE COURT: We have to proceed in an orderly way 

11 because tensions are very high in this thing and it doesn't do 

12 any of us any good to have free flow. 

13 MR. LUCE: Now, Your Honor, the Virginia law is 

14 not unique in this case~ Virginia law, under Khoury, is the 

15 majority rule in this country and I say that without any 

16 hesitation whatsoever. The Khoury case has been cited by the 

17 District of Columbia and numerous jurisdictions have picked it 

18 up since. By the way, Your Honor, I have tore apart every 

19 case that I could find through Shephards or West law that has 

20 ever cited the Khoury case and reviewed those. 

21 THE COURT: Favorably. 

22 MR. LUCE: No, Your Honor. Every case and it's 

23 available to the Court. 

24 THE COURT: That may be more about Khoury than I 

25 want to know. 
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1 t-1R. LUCE: It was all a lot more than I \tJanted to 

2 know in 24 hours, Your Honor, but I found it very interesting 

3 because I think what the 

4 THE COURT: That's K H 0 U R Y for the court 

5 reporter. 

6 MR. LUCE: The next thing about Khoury, Your Honor, 

7 you have to understand it in a continuing legal opinion 

8 regarding this entire subject in the late fifties and early 

9 sixties, as the Court is well aware, there was a series of 

10 attempts usually by black physicians to gain privileges at 

11 hospitals in the Commonwealth of Virginia and other states in 

12 which they had previously been banned. And the traditional 

13 suits filed before the united States Civil Rights Act in 1963 

14 did not prevail. They didn't prevail ever. They didn't 

15 prevail under generally accepted principals of corpor~te law. 

16 And those are cited in the beginning of our brief. 

17 Now, the question is, is Khoury good law anymore 

18 on those principals of corporate law? Your Honor, what I 

19 think the Court should bear in mind is that Khoury was 

20 essentially made inapposite or not controlling by a number of 

21 circuits, including the Fourth Circuit Court of Appeals, which 

22 held that the receipt of Hill-Burton funds, which were 

23 necessary to the construction of the hospital, necessarily 

24 created a sufficient state nexus that the hospital was imbued 

25 with certain of the state action characteristics, and one 
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1 state action could be found the provisions of 42 usc 1983, and 

2 the general protections of the Fourteenth Amendment and the 

3 Fifth Amendment through the Fourteenth Amendment applied. 

4 Now, it's been suggested in the reply brief, well, 

5 that's blowing smoke, it's just not the matter. Well, it is 

6 the matter, Your Honor, for after Khoury there were a number 

7 of other cases in which Khoury was discussed by the federal 

8 district courts. And until the Simpkins versus Moses H. Cone, 

9 decided by the Fourth Circuit Court, held virtually the --

10 THE COURT: That is C 0 N E. 

11 MR. LUCE: C 0 N E, Cone, Your Honor. Moses H. 

12 Cone. I'm not going to go through the cites, Your Honor. 

13 THE COURT: Like cone mills? 

14 MR. LUCE: I don't know, Your Honor. 

15 THE COURT: Down in Greensboro, North Carolina. 

16 MR. LUCE: In_Greensboro, North Carolina, yes. 

17 MR. HARLAN: Could we have that cite, please? 

18 MR. LUCE: It is cited at some length in both 

19 Ahmed, which is a type of leave \Yhich was attached to our case. 

20 I mean, it's the basic law of the Fourth Circuit. 

21 THE COURT: Fourth Circuit. Sim?kins versus --
22 MR. LUCE: r1oses H. Cone. 

23 THE COURT: This a 1\lemor ial Hospital? 

24 MR. LUCE: I believe it is, Your Honor. 

25 THE COURT: It's a hospital. Okay. I • m aware of 
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1 it. We can find it. 

2 MR. LUCE: I can find the cites. In Simpkins, 

3 the Fourth Circuit held, and the Fourth Circuit was the last 

4 court to change its position on this view that Hill-Burton 

5 funds were sufficient to trigger state action nexus. Once 

6 Simpkins made that decision, it just didn't matter under 

7 Khoury anymore whether or not a plaintiff had a right to 

8 independently compel a governing body to admit a qualified 

9 member to the medical staff because the standard was no longer 

10 whether or not there was an intrusion on the authority 

11 delegated by the charter of that corporation on the authority 

12 delegated by the authority to the governing body. 

13 Instead, one would simply bring a civil rights 

14 case, and typically you would bring that in federal court, 

15 there being a market level of success in the federal courts 

16 and virtually no success in the state courts during this 

17 period of time. 

18 Now, what happened, Your Honor, was that all of 

19 the circuits did not all agree the mere receipt of Hill-Burton 

20 funds was sufficient. Some circuits held the mere receipt of 

21 Medicare or Medicaid funds was sufficient. Fourth Circuit was 

22 not among those. 

23 In Trigger (phonetics) versus Libby Convalescent, 

24 the Court held mere receipt of Medicare was not a sufficient 

25 nexus. But in Si~pkins it was very clear that receipt of 
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1 Hill-Burton funds for the construction of the hospital 

2 triggered state action. And if Simpkins was the law today, 

3 Medical Center Hospitals would have had a corresponding due 

4 process obligation, constitutional due process obligation in 

5 the matters pertaining to medical staff discipline. 

6 But in 1978 the Fourth Circuit decided the 

7 Modaber case, now Modaber versus Culpepper Memorial Hospital, 

8 was the first explicit recognition by the Fourth Circuit that 

9 the ruling of the United States Supreme Court 1975 in the 

10 Edison Power case, Jackson versus Edison, Metropolitan Edison, 

11 I believe, was controlling on its rulings in the past. And 

12 what Jackson was, was that a state authorized utility which 

13 existed as a private company and had a tremendous amount of 

14 state involvement. 

15 THE COURT: Style of this case again, Jackson 

16 MR. LUCE: Jackson, Your Honor, is also cited in 

17 the Modaber case, and I can get the cite if the Court desires. 

18 THE COURT: Is Modaber a u.s. or state? 

19 l~R. LUCE: Modaber is United States Fourth Circuit. 

20 And Modaber 

21 THE COURT: And Jackson? 

22 MR. LUCE: Jackson is United States Supreme Court. 

23 Jackson versus Metropolitan Edison, 419 US 345. 

24 THE COURT: 419 US what? 

25 MR. LUCE: 345, 1974. 
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1 THE COURT: What does that say, Jackson? 

2 MR. LUCE: What Jackson said was that to determine 

3 whether or not the defendant's termination of plaintiff's 

4 privileges is state action, we must inquire -- I'm quoting 

5 from Modaber quoting Jackson -- we must inquire whether there 

6 is a sufficiently close nexus between the state and the 

7 challenged action of the regulated entity that the action of 

8 the latter may fairly be treated as that of the state itself. 

9 And in Metropolitan Edison, the Court held that 

10 THE COURT: Nexus between the action. That's 

11 MR. LUCE: The nexus between the state and the 

12 challenged action. 

13 THE COURT: Yes, but the action and not the nexus 

14 between the state and the entity. It's the action of the 

15 entity. 

16 MR. LUCE: Well, yes, Your Honor, that's the way 

17 the quote reads here. 

18 THE COURT: All right. 

19 MR. LUCE: Now, the Modaber case, as the Fourth 

20 Circuit case says, the case before us squarely presents the 

21 question we reserved in another case, Doe versus Charles Mary 

22 Medical Center, and we find our former position, the mere 

23 receipt of Hill-Burton funds makes the recepient of state 

24 action is inconsistent with Jackson versus Metropolitan Edison, 

25 which is controlling on us. And then in the footnote they 
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1 said the other circuits are in accord. Well, the other 

2 circuits were in accord long before the United States Fourth 

3 Circuit was, for that matter, but be that as it may, with 

4 Modaber there was a change in the manner in which a physician 

5 who had been denied privileges at a private hospital could 

6 challenge that denial. 

7 Now, Your Honor, the other case, and I did not 

8 cite this in my brief and I will give the cite now, is Smith 

9 versus Hampton Training School for Nurses, which, as most 

10 people down here know, is the corporate name for Hampton 

11 General Hospital. The cite on that is 243 F.Sup. 403. 

12 THE COURT: 243 F. Sup? 

13 MR. LUCE: Yes, Your Honor, 403. 

14 THE COURT: That's about what, 1962? 

15 ~-1R. LUCE: 1965 case, Your. Honor. Now, that at 

16 page 406 the federal district court in Newport News, Judge 

17 Hoffman, ruled as follows: I think this -- I quote this case 

18 because I think it's the best expression of what this 

19 transition from Simpkins to r.todaber meant. It says, prior to 

20 Simpkins, the Supreme Court of Appeals of Virginia decided 

21 Khoury versus Community Memorial Hospital. And they note that 

22 prior to the date on which the presently alleged cause of 

23 action arose, which was Khoury 

24 THE COURT: Excuse me. l·1r. Frank, you want to 

25 return at 2:00? 
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1 (Interruption in the proceedings.) 

2 

3 MR. LUCE: so it says, prior to Simpkins, the 

4 court of appeals in Khoury decided Khoury expressly holding 

5 that a privately owned hospital was not an instrumentality of 

6 government for the administration of any public duty, although 

7 the service it performs is in the public interest. And it 

8 goes on to state, while the Khoury case must now be reexamined 

9 in light of the later decision in Simpkins, it is unquestioned 

10 that at the time of these causes of action now asserted by the 

11 plaintiff arose, the state and federal law was clear and 

12 plaintiffs had no cause of action. 

13 That's what Khoury says, there is no cause of 

14 action. But after Simpkins there was a cause of action and it 

15 was founded essentially in the United States Civil Rights Act. 

16 Now, what has happened since then is, of course, 

17 that Simpkins is no longer good law. Where are we? We're 

la back in 1962 with Khoury. And that is exactly what this 

19 Federal District Court has held in the Ahmed case, which was 

20 attached to our pleading. And this Court has held essentially 

21 the same in Carter. 

22 Now, an 3dditional case, Your Honor, that 

23 addresses this same point -- these are all Virginia cases, 

24 Your Honor -- is the Greenspan case. Greenspan is a federal 

25 district court opinion which is cited in our brief in support 
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1 of the memorandum for, of motion for dissolution. The cite on 

2 that, Your Honor, is 485 F. Sup. 311. It's a 1980 case. 

3 Greenspan makes it clear that the plaintiffs, in that instance 

4 members purportedly of a medical staff of a privately owned 

5 and maintained End Stage Renal Dialysis Facility, those 

6 plaintiffs claimed that they had rights under the Constitution 

7 of Virginia and the Constitution of the United States, and the 

8 Court made it clear they have no such rights. That's at 314 

9 of the opinion, Your Honor. They also held that despite then 

10 HEW control over the ESRD facility. That's End Stage Renal 

11 Disease Facility. 

12 THE COURT: End what? 

13 MR. LUCE: End Stage. That even that federal 

14 control and funding fell short of the requisite state action. 

15 And it also speaks further in there, Your Honor, of the 

16 essential proposition that absent the protections of the Civil 

17 Rights Act, there is no cause of action to compel a hospital, 

18 a private hospital to appoint someone to medical staff, nor is 

19 there a cause of action for judicial review for dismissal from 

20 that medical staff. 

21 Now, as I mentioned in the brief, that seems like 

22 a harsh result. I think that in many instances it may well be 

23 a harsh result. The question is whether or not it is what the 

24 law provides and whether or not it is in the public interest. 

25 Khoury is a case that has been continuously cited 
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1 in the Commonwealth of Virginia and in oth~r jurisdictions as 

2 sound law. Khoury is not as suggested by the reply memoranda 

3 of the defendant, of the plaintiffs, limited to an application 

4 for privileges. Khoury has been limited in its application, 

5 however, Your Honor, by the Code of Virginia at 32.1, 134.1, 

6 now 134. 

7 THE COURT: Yes. 

8 MR. LUCE: Now, 134.1 provides, as we know, that 

9 in the instances in which a hospital fails to act on 

10 application within 60 days or in which it suspends or 

11 otherwise diminishes the privileges previously granted, that 

12 the decision of th~ governing body must be based on certain 

13 recognized and acceptable provisions, and there are certain 

14 prohibited practices. 

15 134.1, however, is not meaningless as the 

16 plaintiff has suggested. 134.1 does not mean you can come up 

17 with all the good reasons that might be close to what the 

18 statute allows and simply evade any kind of judicial review. 

19 But I think, Your Honor, that you have to take a look at what 

20 the Ahmed case says and recognize that it was clearly designed 

21 to limit judicial intervention to those instances in which a 

22 governing body either gave no reason or gave an impermissible 

23 reason for exclusion from a medical staff, regardless of 

24 whether it was appointment, reappointment, suspension or 

25 revocation. 
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1 THE COURT: Let me ask you about that staff 

2 privileges act section you just cited. The 60 days, I've read 

3 and reread that section quite a few times, and I can't tell 

4 for sure yet, although maybe more reading will bring me more 

5 light, I can't tell yet whether or not that 60 days applies 

6 not only to request for privileges as well as to action taken 

7 to limit or deprive privileges. 

8 MR. LUCE: Your Honor, I think it's clear, it 

9 applies to the application for privileges. I know that it 

10 does in part because the intent of the statute was to 

11 challenge the practice frankly that hospitals were being 

12 advised to follow, which was they might be able to get. you if 

13 you. deny them for an impermissible reason, but no one has any 

14 right or standing to compel a hospital to act, and so what 

15 happened was, nobody acted. You'd submit an application and 

16 it would sit and the doctor would call up and have you acted 

17 on my application. Oh, it's still being looked at, and he'd 

18 call up again in a couple months, well, we're still trying to 

19 get all the sources, and this could go on forever. That kind 

20 of practice clearly had an inhibiting effect on the ability of 

21 a physician to relocate their practice in a meaningful and 

22 reasonable way. 

23 THE COURT: I'll consider it in light of your 

24 interpretation. I didn't mean to sidetrack you. 

25 MR. LUCE: It doesn't, Your Honor, because it 
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1 brings this to -- really, I think that's not anecdotal. 

2 That's what happens if you don't have a statute like 134.1 and 

3 someone doesn't want to have someone appointed to the medical 

4 staff, but the importance of 134.1, I think, has to be 

5 considered in the context in which it was originally enacted. 

6 THE COURT: Says here bear with me a minute. 

7 Statute says, and this is quote, it shall be an improper 

8 practice for the governing body of a hospital which has 25 

9 beds or more and which is required by state law to be licensed 

10 to refuse or fail to act within 60 days of a completed 

11 application for staff membership or professional privileges or 

12 deny or withhold from a duly licensed physician staff 

13 membership or professional privileges or to exclude or expel a 

14 physician from staff membership in such hospital or curtail, 

15 terminate or diminish in any way a physician's professional 

16 privileges in such hospital. 

17 MR. LUCE: Yes, sir. 

18 THE COURT: It goes on to say, if you don't do 

19 that, it's an improper practice, which that's the language of 

20 the statute, improper practice. It doesn't say what you get 

21 for improper practices, but it's denominated an improper 

22 practice. 

23 MR. LUCE: That's correct, Your Honor. I think, 

24 Your Honor, the critical point is, you see --

25 THE COURT: But this is all the disjunctive. 
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1 MR. LUCE: It is within the context of the 

2 comments. 

3 THE COURT: It's all in the alternative to deny 

4 them privileges, to take away privileges, to limit privileges, 

5 and it all has to be done within 60 days, and of course, that 

6 gives me some concern here. So I'll ask you to think about 

7 that as we go through. 

8 MR. LUCE: I think, Your Honor, that the 

9 appropriate answer would be, and I have not researched, but 

10 I'm familiar with from previous matters and I believe to be 

11 correct in this representation, that if you will note, there 

12 appears a comma at a critical juncture which I think limits 

13 the application of the within 60 days provision. 

14 THE COURT: Let me find that because that would 

15 be important. 

16 MR. LUCE: The place where the comma is is one of 

17 the more arcane elements of statutory construction. 

18 THE COURT: That's why a lot of people give up 

19 the law. 

20 MR. LUCE: Yes, Your nonor. I would hate to be 

21 held to the same standard in my own writings, but I think the 

22 statute, if you look at it, Your Honor, is it stops on the 

23 60-day modifier in, I think, a logical place. It says to act 

24 within 60 days. Then when does the time period stop? Of a 

25 completed application for staff membership or professional 
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1 privileges. That, I think, has to be read essentially as one 

2 because they could give you membership and not give you the 

3 privileges they wanted or whatever. Deny or withhold from a 

4 duly licensed physician staff membership or professional 

5 privileges. I think that's virtually redundant language, 

6 frankly. 

7 Now, back in such hospital, comma, I think is why 

8 I represented initially, Your Honor, that I think that the 60 

9 days was designed to attack a rather pernicious practice of 

10 simply not acting on application~. 

11 THE COURT: Then read on, or to exclude. So 

12 you've got to go back and have ·a point of reference. 

13 MR. LUCE: tt shall be an improper practice. It 

14 shall be an improper practice to, one, fail to act within 60 

15 60 on an application for membership or privileges; two, to 

16 exclude or expel a physician. 

17 THE COURT: In writing. 

18 MR. LUCE: Yes, Your Honor. 

19 THE COURT: You say in writing. In writing 

20 applies to both application and refusal. 

21 MR. LUCE: Yes, Your Honor. 

22 THE COURT: Okay. That's a good interpretation 

23 for you, but I'm not sure the statute that's clear, but go 

24 ahead. 

25 MR. LUCE: Your Honor, I'm not go~ng to suggest 
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1 the statute is all that clear, but I do think that comma is 

2 pretty important as far as where the 60 days goes. If we're 

3 into a problem about 60 days, we have, to some extent, 

4 irreconcilable conflict with not only this hospital's medical 

5 staff's bylaws but other hospitals. 

6 THE COURT: When do we have that, if you read it 

7 as I suggest. 

8 MR. LUCE: As I understand it, Your Honor, there 

9 might be some concern on the part of the Court that there had 

10 to be an action within 60 days to exclude or expel a physician, 

11 but if you took that opinion, you wouldn't know when the 60 

12 days started. You know it starts from an application. 

13 THE COURT: It's not a great statute. 

14 MR. LUCE: Your Honor? 

15 THE COURT: It's not a great statute. 

16 MR. LUCE: It's not, Your Honor, but does the 

17 Court have with it the Chippenham case? 

18 THE COURT: I have it marked and on my desk. 

19 MR. LUCE: Your Honor, I have a copy. 

20 THE COURT: i-Jhereabouts? 

21 MR. LUCE: Your Honor, the original wording of 

22 the statute appears --

23 THE COURT: This is the one they had to change. 

24 MR. HARLAN: Page 69. 

25 THE COURT: Because of two things, yeah. 
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1 MR. LUCE: Yes, Your Honor. If you look at page 

2 68 and 69, you'll see the wording of the statute, and I think 

3 that it's important for a couple reasons. First of all, Your 

4 Honor, the reply brief suggests that the Commissioner of 

5 Health testified before the General Assembly and that became 

6 part of the legislative history. 

7 THE COURT: Yes. 

8 MR. LUCE: That's inaccurate. It's very clear 

9 from the opinion that the Commissioner of Health, at that time 

10 Mr. Shinehold (phonetics), had not testified before the 

11 General Assembly, but, in fact, testified in the trial court. 

12 The other thing that's important is that the reply brief 

13 suggested there weren't some major changes in this statute. I 

14 disagree with that. This statute was drafted as part of the 

15 Virginia Certificate in Need law and it was an add-on by the 

16 House. 

17 THE COURT: Stop me if I'm wrong. All I see that 

18 happened is they took that out of the certificate of need 

19 paragraph to comply, to go away from article four, section 

20 whatever of the Virginia Constitution that says, you can't 

21 have more than one purpose in a statute, and you broke it out 

22 and made it an independent section of the code. I don't think 

23 they changed any of the language, did they? 

24 MR. LUCE: Yes, they did, Your Honor. 

25 THE COURT: Did they? I looked at it but didn't 
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1 go word for word. 

2 MR. LUCE: I did, Your Honor, and I'm familiar 

3 with the statute, and I think if· you read this statute, it's 

4 ·clear in its original format, not necessarily about the 60 

5 days. 

6 THE COURT: I tell you ·what, I'm going to get· you 

7 to read the statute that existed in Chippenham, which is the 

8 predecessor of 32.1-134.1, if you will, read it starting at 

9 the bottom of page 68 so I'll follow along here and we'll see 

10 where the changes are. 

11 MR. HARLAN: I can do it easier than that, Your 

12 Honor. We have it highlighted, the two changes that were made. 

13 THE COURT: I'll accept that in a moment. 

14 MR. LUCE: Actually, Your Honor 

15 THE COURT: Let me see the changes. 

16 MR. HARLAN: Let me show it to counsel first. 

17 The blue and the yellow, the yellow has been deleted and the 

18 blue is now in the affirmative. 

19 HR. LUCE: Now, Your Honor, as you can see, this 

20 statute was a typical agency organic statute that allowed the 

21 agency to take disciplinary action in the form of suspension 

22 or revocation of a hospital license. And it was designed to 

23 not impair or affect any other right or remedy of the state. 

24 Now, after the Chippenham ruling by the Supreme 

25 Court, the General Assembly put the matter back in. They 
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1 obviously had to revise the statute and they had to do so in a 

2 manner that would pass constitutional mustard. So they put in 

3 a little different section entitled 32.1 and they deleted the 

4 references to the suspension or revocation of license, in fact, 

5 said it expressly would not to avoid constitutional problems. 

6 Now, Your Honor, I think that it's important to 

7 understand, first of all, that the allegation is that this, 

8 that was legislative intent for this bill to provide for the 

9 free relocation of a physician's practice and the bindings of 

10 its care and so forth, as Doctor Shinehold's testimony was not 

11 part of the legislative history. That is very clear in this 

12 opinion. It's clear both in the express statement that it was 

13 Doctor Shinehold's testimony in the case, and it's also clear 

14 when you look at the footnote that appears at page 72, which 

15 shows that, in fact, the bill was amended on the House side 

16 when it was originally introduced. Didn't even have this 

17 provision in it. 

18 Now, Your Honor, why go into all that? Well, the 

19 reason I suggest that it's important for the Court to note 

20 these distinctions is this, that the statute at 134.1 was 

21 clearly a compromise bi~l. It was a compromise bill that said 

22 that the Court should at least be able to have some authority 

23 to enjoin the failure of a hospital acting on applications, 

24 that pernicious practice that everybody knew went on. The 

25 other practice that was being addressed here was the decision 
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1 privileges are refused, period, because the other thing the 

2 hospital did was they just denied it without reason the 

3 application. Now, they can't do that anymore. They have to. 

4 state a reason. 

5 Now, I think, Your Honor, that this statute is 

6 not rendered meaningless, but I could think that it is not 

7 enforceable beyond its bear terms here for a number of reasons. 

8 Number one, the General Assembly easily could have included 

9 more than what's included here, and number two, the General 

10 Assembly recognized that, well, we're not going to say you 

11 can't do anything else, but we're not going to expressly grant 

12 injunctive jurisdiction to the·courts to review these 

13 decisions. So this statute does not impair other causes of 

14 action that may or may not exist. 

15 Typically defamation is one that often comes up 

16 in these kinds of instances. It wouldn't impair the ability 

17 of a physician if he were defamed to bring a defamation action. 

18 It's an extreme. The limited application -- this is just my 

19 own view about it. This is what the federal district has said. 

20 The application of 134.1, I submit, Your Honor, is the 

21 greatest extent of this Court's jurisdiction under the bill of 

22 complaint as filed. And under the bill of complaint as filed 

23 on its face, a phrase that counsel seems to take some 

24 obj_ection to, but I was taught that's how you judge these 

25 things for a demurrer, on its face it states she was denied 
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1· certain rights. The bill doesn't cite 134.1, but I mean, you 

2 know, so what. It's there and the Court can use it. 

3 And if you look at the decision of the .Board, you 

4 don't have a one line ruling here that simply copies 134.1. 

5 You have an explanatory decision that states reasons, that 

6 states the basis upon which this Board accepted the 

7 recommendation of the Medical Executive Committee and it lists 

8 case names and the circumstances. The allegations of the 

9 medical staff, the Board felt satisfied, were established. 

10 Now, Your Hpnor, I think under 134.1 this bill 

11 clearly fails to stand a claim. And I think it has to be 

12 dismissed. And I think that the Khoury case is still very 

13 clearly good law. 

14 Now, I want to go back, Your Honor, to where I 

15 started out. And that is, what is the authority of the Board? 

16 Where does the Board derive its authority and to what extent 

17 has it limited its authority in its relationships with its 

18 medical staff. Respondent's reply brief suggests that I have 

19 misapplied and misconstrued and by slight of hand have 

20 misrepresented to this Court the holding of a number of cases. 

21 Among those cases is Bello. Bello is a Massachusetts case. 

22 Now, Your Honor, I think it's merely a matter of 

23 the pressure of time and not any other purpose or reason that 

24 counsel has made those allegations. And this is not an easy 

25 area. The cases are sort of all over the place, but it's 
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1 pretty clear, Your Honor, that there are three lines of cases 

2 in this country. There is the Khoury line, which is what I 

3 call the non-intervention line. There is the modified Xhoury 

4 line, which the Shulman case discusses. The modified Khoury 

5 line, that is, a hospital is, can still be held accountable 

6 for it medical staff disciplinary actions to the extent that 

7 its bylaws for that medical staff or its corporate bylaws 

8 presumably establish steps in the procedure. That's what I 

9 would call modified Khoury or step two. 

10 Then there is the third case, which is really 

11 represented almost only in any real sense by the New Jersey 

12 courts, although other courts have modified a little bit about 

13 what New Jersey held, and New Jersey has always held that 

14 position, and it's even noted as far back as the 1960s and 

15 Shulman has somewhat of an iconoclastic position in this 

16 respect. Of those three lines of cases, Shulman is not a 

17 modified Khoury case and Bello is not a modified Khoury case. 

18 I learn something all the time when I'm dealing 

19 with counsel as excellent as Mr. Harlan and I found I 

20 committed an adumbration in my pleading and I never adumbrated 

21 before, Your Honor, and I went to find out what I had done. 

22 What it says was, I had foreshadowed or I had sketchily 

23 described the holding of some cases. 

24 MR. HARLAN: Trading in a cloud, Your Honor, a 

25 mist of fog, if you will. 
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1 THE COURT: That was your term. 

2 HR. LUCE: Th·at wasn't in my dictionary, but I 

3 think that what it is, it's a peculiar deletion in the rule. 

4 Now, the Shulman case is the one in question and 

5 I looked up Shulman for where my error had been. And the 

6 petitioner's memoranda at six says that the Shulman case held 

7 that the holding of absolute discretion of a private hospital 

8 authority was subject to exception. In a case in which there 

9 is a failure to conform to procedural requirements set forth 

10 in its constitution, bylaws or rules and regulations. In that 

11 event the extent of judicial review is to require compliance 

12 with the prescribed procedure. In the instant case, the 

13 bylaws, which are a part of the record, don't provide any 

14 specific procedure. 

15 Now, Your Honor, there is three words that are 

16 deleted from this citation that are a curious adumbration to 

17 me. They are, the only possible exception. And if you read 

18 the opinion and you turn the page, you find that the court 

19 says, some courts have held that that is the standard. That's 

20 modified Khoury. Shulman didn't hold that, didn't need to. 

21 Even as stated in their brief, these bylaws didn't recover any 

22 kind of procedure like that. 

23 Shulman is not a modified Khoury case. It has 

24 been cited by the courts. I don't dispute that ~s modified 

25 Khoury but it is not. It's been cited for both propositions. 
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1 In fact, eight years later in Shulman, very persistent fellow, 

2 the Court itself stated not in its conclusion of law but in 

3 its discussion that it thought that's the way the Court held. 

4 Is this arcane, Your Honor? I don't think so •. I don't think 

5 so. Not because counsel have rather casually suggested I 

6 misrepresented the cases. That's argument. I understand that. 

7 I think it's important because it reflects the state of the 

8 law today. 

9 The state of the law today is that hospitals have 

10· a lot of obligations that are created by a lot of different 

11 sources. The question before this Court is, of all the 

12 obligations a hospital has, to the Joint Commission to 

13 maintain accreditation, to the Department of Health in 

14 Virginia to maintain licensure, to the Department of Health 

15 and Human Services to make sure it gets paid for Medicare and 

16 so forth, how many of those affbrd a private right of action? 

17 And finally is there a private right of action provided by the 

18 bylaws? 

19 Well, Your Honor, let's take a look at that in 

20 one final case that it's been suggested I've misdescribed. 

21 The Bello case that I started out with is an important case. 

22 First of all, it's a case that I cited that's apparently not 

23 of such antiquity that it's still worth discussing, and the 

24 Bello case contains some language that I think is partly a 

25 source of a lot of confusion, confusion in the reply brief by 
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·1 the plaintiff and a confusion on a lot of the Court's 

2 thinkings. 

3 The Bello case discussed whether or not a 

4 physician had standing to enforce the bylaw provisions of the 

5 hospital. And what the Court held there was, that under the 

6 Massachusetts law there's a limitation on those persons who 

7 can enforce the bylaw provisions. 

8 Now, bear in mind that there are two terms that 

9 come up in the Bello case that I think have been misunderstood 

10 in the reply brief and probably in other courts' rulings. 

11 First is, what is the member of a hospital? And secondly, 

12 what bylaws are we talking about? The reply brief suggests 

13 that Bello, it stands for the proposition that -- and I will 

14 quote from page three of the reply memoranda. The holding of 

15 Bello, properly stated, is that such physicians are without 

16 standing to seek an injunction. The court in Bello explicitly 

17 recognized that Mqssachusetts law entertains challenge to the 

18 hospital bylaws by members, underlined, quote, and that 

19 contractual rights arise when such application is accepted by 

20 the corporation. 

21 Well, Your Honor, I don't have any problem with 

22 the Bello case because the bylaws in question are the 

23 corporate bylaws and the member in question is not a member of 

24 the medical staff. It's a member of a non-stock corporation. 

25 Bello is Khoury. Bello states that. 
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1 However, the case that is cited by the physician, 

2· Duby versus Barton, a Massachusetts case, involves challenges 

3 to the hospital's bylaws brought by members of the hospital 

4 corporation. The physicians are not members of the hospital 

5 corporation. They have cited no case and we can find none 

6 which supports the proposition that an applicant denied 

7 membership in a corporation has a right to challenge the 

8 corporation's compliance with its own bylaws. 

9 THE COURT: Do you distinguish between that and 

10 one who is a member of the staff? 

11 MR. LUCE: Yes, Your Honor, because they're not 

12 talking about membership on the medical staff~ They're 

13 talking about membership in the corporation, and membership in 

14 the corporation is a defined term. 

15 THE COURT: How are you ever a member of a 

16 non-stock corporation? 

17 MR. LUCE: Your Honor, that is exactly what the, 

18 as stated in the beginning, this is a non-stock member 

19 corporation organized under the laws of Virginia, and member 

20 is a defined term. 

21 THE COURT: Defined how? 

22 MR. LUCE: I'm going to read that for you, Your 

23 Honor. I'm reading from Section 13.1 and it's 803 definition 

24 section of the virginia Non-stock Corporation Act. Member is 

25 defined as, means one, having membership rights in a 
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1 corporation in accordance with the provisions of its articles 

2 of incorporation or bylaws. And articles of incorporation --

3 THE COURT: What's that definition section, 13.1 

4 what? 

5 MR. LUCE: Dash 803, Your Honor. 

6 THE COURT: All right. 

7 MR. LUCE: Now, the bylaws they're talking about 

8 here are the corporate bylaws, Medical Center Hospitals' 

9 bylaws, not medical staff. 

10 THE COURT: Let me see that. 

11 MR. HARLAN: We've given you a copy of the Bello 

12 case for clarity. 

13 MR. LUCE: Do you want to see Bello or --

14 THE COURT: No, no, just the definition section. 

15 All right. Here you are. 

16 MR. LUCE: Your Honor, in this case, Medical 

17 Center Hospitals by law has only one member, Alliance Health 

18 System. 

19 THE COURT: What is that member? 

20 MR. LUCE: Alliance Health System, which is 

21 essentially the holding company of Medical Center Hospitals 

22 and some other entities within that Alliance system. And as a 

23 member corporation, it has the authority to appoint the 

24 Executive Board and it has oversight authority and in some 

25 instances 
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1 THE COURT: Do you have the articles of 

2 incorporation and bylaws of the hospital here today? 

3 MR. LUCE: I have the bylaws, Your Honor, and I 

4 believe I have the articles of incorporation. I have a copy 

5 of the bylaws for you. 

6 Do you have a copy of these? 

7 MR. HARLAN: Let me see if we have the same copy. 

8 MR. LUCE: They are appended to our motion for 

9 dissolution. 

10 MR. HARLAN: Excuse me. Does the Court have a 

11 copy of the petition filed by Mr. Luce because I think there 

12 is a copy attached to_that petition. 

13 MR. LUCE: The Court does have a copy. 

14 MR. HARLAN: It would be a part of the court file, 

15 would it not, the petition? 

16 MR. LUCE: I think it's also our 

17 MR. FRANKLIN:: It's appended to the brief as an 

18 exhibit. 

19 THE COURT: That's all right. 

20 MR. HARLAN: Could we have that formally marked 

21 as an exhibit? 

22 THE COURT: Are the art1cles of incorporation 

23 attached anywhere? 

24 MR. LUCE: I'm not sure they are, Your Honor. I 

25 think the Court can take judicial notice of them and I can 
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1 have a copy for the Court. I have it here somewhere, Your 

2 Honor, but I've got a lot of papers, as the Court knows. 

3 MR. HARLAN: I have no objection to stipulating 

4 and offering the articles of incorporation, Your Honor, if 

5 you'd like to have a copy. We've obtained a copy from the 

6 State Corporation Commission. 

7 THE COURT: The articles of incorporation? 

8 MR. HARLAN: Yes. 

9 THE COURT: Let me take a look. 

10 MR. HARLAN: And I'd also at this time like to 

11 introduce them as well as the bylaws of the Medical Center 

12 Hospitals. 

13 THE COURT: I'll take in the byla·ws of Medical 

14 Center Hospital~ -- defendant's one or plaintiff~s one? 

15 MR. LUCE: Put them in as defendant's, if you 

16 like, Your Honor. 

17 THE COURT: I'll ?Ut them in as defendant's, 

18 since it's your portion of the argument. So then as exhibit 

19 two is admitted the articles of incorporation. All right. 

20 D-2. 

21 

22 (Whereupon, the articles of incorporation were 

23 marked as Defendant's Exhibit No. 2.) 

24 

25 MR. LUCE: Your Honor, I think it's important to 
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1 note that 3ello ~lso raises another question that doesn't 

2 raise -- it resolves a number of questions, and one of them is 

3 that Bello refers also to the authority of the Attorney 

4 General in the exercise of its supervisory powers over puolic 

5 charities, and in the Massachusetts courts they've held that 

6 it's the exclusive function of the Attorney General to correct 

7 abuses of administration in public charity in the institution 

8 of proper proceedings under that statute, his duty to see that 

9 public interest is protected and proceed in the prosecution or 

10 decline to proceed or as may require. 

11 Your Honor, to be honest, I have not had an 

12 opportunity to determine whether that falls within the 

13 Virginia Attorney General's power. I don't think the Patri 

14 (phonetics) Doctrine comes in. There are lots of lawyers 

15 with lots of clever ideas that might attack, but what we're 

16 talking about here is this Court's review of a final decision 

17 by this hospital's governing body, and the members of the 

18 corporation that can enforce those bylaws are and have a 

19 contract, if it can be called a contract at all, are the 

20 members of the corporation. 

21 THE COURT: How much longer will you be? 

22 MR. LUCE: Your Honor, let me check my notes, but 

23 I believe that really -- I guess the last thing I would say, 

24 Your Honor, is that it is clear, and I'd ask the Court to note 

25 in section six of article seven of the Medical Center bylaws --
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1 THE COURT: Say it ugain. 

2 MR. LUCE: Medical Center bylaws article seven, 

3 section six. 

4 THE COURT: Yes. 

5 MR. LUCE: That the hospital governing body, the 

6 Executive Board reserved to itself the authority to suspend in 

7 any case in which it felt it needed to do so, 

8 notwithstanding the bylaws of the medical staff. So even if 

9 there was some kind of contract created, I don't submit there 

10 was, but even if there were, that contract would not be a 

11 valid contract because one party would always have the 

12 unilateral authority to simply walk away from it, and I don't 

13 think that constitutes a contract. 

14 THE COURT: All right. 

15 MR. LUCE: Let me, if I might, just one final 

16 point because --

17 THE COURT: v1ha t do you say to the proposition 

18 that once they get -- that may be true, but if they have 

19 alternative methods for depriving the doctor of privileges 

20 once they get on track, and instead of the summary method of 

21 power that the Executive Board has, then is there any 

22 suggestion that the mere fact that the summary power of the 

23 Executive Board nullifies and overrides any defects that might 

24 occur in the procedures followed by the other route, which is 

25 route B, we'll call it? 
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1 MR. LUCE: Excellent point, Your Honor, one that 

2 Mr. Franklin and I have discussed and I'm glad the Court 

3 brought that up because I neglected to include it in my 

4 outline. The question there, I guess, is really in judicial 

5 terms would be, was the procedural error prejudicial error so 

6 that the decision of the body was tainted, that it couldn't 

7 have reached a fair decision because it didn't adhere to the 

8 proper procedure for reaching those decisions. 

9 Your Honor, I think that in the case of a state 

10 agency, the procedural errors that might occur, and they 

11 always occur, but the procedural errors that might occur have 

12 to be established to be prejudicial error. That's clear. 

13 That's provided in· the Virginia APA, 99-614:7. And in a 

14 hospital governing body there is no such standard. That's 

15 exactly why they wrote that that way and that's why I tell 

16 hospitals to write them that way. 

17 This is the scenario. This does not reflect on 

18 this case, purely hypothetical. A physician goes up through 

19 the proceedings of the hospital's bylaws and it's determined 

20 that there is just no doubt that that physician has killed a 

21 patient, take the extreme, but the hospital has a summary 

22 suspension procedure and used it but didn't use it quite right, 

23 didn't give the right notice and suspended them and everything 

24 and the physician was given this appeal within ten days, 

25 decided that and established that the hospital didn't follow 
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1 its bylaws. But they also decided that the physician was a 

2 risk to patient health and safety. 

3 That's why that provision exists, Your Honor, and 

4 that provision is controlling, and it has to be because the 

5 hospital is not nor is it required to be an administrative 

6 agency. It is required to make good qualified decisions about 

7 the safety of patient care and to assure that patient care is 

8 provided in a safe fashion and generally for the well-being of 

9 patients and in an organized conduction of the affairs of the 

10 hospital. 

11 And Your Honor can see in the Cristhill 

12 (phonetics) case where a hospital uses summary suspension 

13 procedure and the Fourth Circuit said, we're not sure you did 

14 it right, you're supposed to give ten days, and they used a 

15 lot of stuff they wouldn't use now simply because it's been. 

16 reversed. But the fact is, a hospital has got to be able to 

17 make the right decision about these things. 

18 Now, the bylaws do provide in the standard of 

19 review before you go before the governing body is, can you 

20 assure there was a material error in the procedure, that 

21 something wasn't fair, and I think that what I'm saying to the 

22 Court is that the board, the governing body of a hospital is 

23 imbued with the authority to make those decisions. They're 

24 supposed to know, just as this Court is supposed to know, in 

25 appropriate cases whether or not the result that's been 
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1 suggested by an agency is, in fiact, the real facts, are those 

2 the things that justify the decision. 

3 Your Honor, I think what we're talking about is 

4 the difference between this Court being the final arbiter of 

5 the administrative agency clearly and the governing body being 

6 the final authority of its medical staff decision. 

7 THE COURT: That's what ~1arberry :.1adison 

8 (phonetics) was all about, judicial review. 

9 MR. LUCE: It was, Your Honor, and it was also 

10 within the course of the constitutional framework, and here we 

11 don't have a constitutional framework. We have a corporate 

12 framework, and the corporate framework under the Virginia law 

13 is clear that the state will not interfere in deliberations of 

14 the governing body. 

15 THE COURT: Virginia law says, for instance, no 

16 court shall override a judicia! review of the ABC Board. 

17 MR. LUCE: A lot of people found that a pretty 

18 harsh result. It's been modified some. Now there is still 

19 some appeal, but it's limited, but I saw they did lose their 

20 last case in the court of appeals. 

21 Thank you, Your Honor. Give me just a minute. 

22 MR. HARLAN: Can we take a five minute recess, 

23 Your Honor. 

24 

25 (Whereupon, a lunch break was taken.) 
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1 AFTERNOON SESSIO~ 

2 

3 THE COURT: Okay.· t·lr. Harlan. You're on. 

4 MR. HARLAN: All right, sir. If I may, because I 

5 realize that the argument of these cases can tax even the most 

6 patient of soles. 

7 THE COURT: Which you know I'm not. 

8 MR. HARLAN: I have drawn an outline. The word, 

9 and we w~ll promise Mr. Luce to talk in monosyllabic phrases 

10 from now on, but adumbrate is certainly an adjective that is 

11 quite apropos. 

12 If I can just begin to clear away the chaff and 

13 get away down to the kernels, this is a rough outline of what 

14 we're trying to discuss. If there is a state action or state 

15 run hospital, which this is not, it is known as a public 

16 hospital and the employees have a full Fourteenth Amendment 

17 United States constitutional due process. That is not 

18 involved here. 

19 If there is no state action and it is a private 

20 hospital, which this is, there are two aspects that can apply. 

21 First of all, it is no Fourteenth Amendment due process that's 

22 involved. That is not being argued. But if there are bylaws 

23 and if there are constitutional provisions, the due process, 

24 which for want of a better word, just so you and I understand 

25 each other, it is limited to a contractual due process which 
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1 comes out of the bylaws. That is the case at bar. 

2 Now, further, to distinguish and clear away some 

3 of the chaff, there are two separate bodies of law. They are 

4 as distant and separate as in the landlord-tenant situation 

5 where the four walls are being rented and one body of law 

6 applies and the common entranceway another entirely different 

7 law applies. The law that applies to applicants, those who 

8 come up to the hospital and say, may I become a member of your 

9 staff, is one body of law. The basic tenant is it is at will, 

10 doctor, I don't like the color of your eyes, application 

11 denied. 

12 With respect to existing staff, those who are 

13 already on the staff, such as Doctor Terzis, this is the law 

14 that applies. The existing staff has a contractual right by 

15 signing the application with the hospital so that the hospital 

16 is mandated to go through the provisions· minimally of their 

17 bylaws and thereby afford the physician what I am calling 

18 contractual due process. 

19 Now, we're saying that this limited area of 

20 contractual due process, for a member of the existing staff, 

21 is subject to judicial review on two basic premises. Number 

22 one, general equitable principals, which this Court has 

23 inherently in its powers to review to see whether or not the 

24 tenets of the contract had been abided by. That's number one. 

25 Number two, Section 13.1-134.1, that's number two, 
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1 and that is the area in which Doctor Terzis is proceeding and 

2 to talk about state action, talk about the Khoury. 

3 THE COURT: When you speak of contractual due 

4 process, would another word be procedural due process? 

5 HR. HARLAN: No, sir. tlhen I say contractual due 

6 process, it is a restricted due process and it may not exist 

7 in some hospitals, to be sure, because if the hospital didn't 

8 have --

9 THE COURT: I don't know the term contractual due 

10 process. 

11 MR. HARLAN: It might be -- it's my term for the 

12 purposes of trying to explain. What I'm saying is, suppose 

13 you went to a hospital and made an application to join its 

14 medical staff and they had rio bylaws and they just reviewed 

15 and said come on aboard. Then if there is nothing by which 

16 the hospital had agreed to perpetuate your employment, they 

17 could terminate you at will. But if there are bylaws in the 

18 hospital and if the applicant has agreed to abide by those 

19 bylaws, almost universally the modern courts that have 

20 addressed the problem have said that this due process, as 

21 narrow as it might be, must be accorded contractually to the 

22 applicant who is a member of the existing staff. 

23 Now, so that's -- so all of the rest of this that 

24 has been discussed in their case is inapropos, and let me give 

25 you an example. The Khoury case, Doctor Khoury was not a 
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1 member of the existing staff. Doctor Khoury had made an 

2 application. He was there on a temporary basis, subject to 

3 the permanent giving of his staff privileges, at which time 

4 they terminated Doctor Khoury because he accused the 

5 radiologist or impliedly accused the radiologist of dropping 

6 his patient on the floor and breaking his back. 

7 Khoury is totally inapposite to this case. It 

8 does not apply. It is good law, to be sure, but it doesn't 

9 apply. It's like the landlord tenant situation that applies 

10 to the four walls of the apartment rented and not to the 

11 common entranceways. We're talking about existing staff 

12 limited to contractual due process. 

13 Now, if I may, Judge, let's, if I can, lead the 

14 Court down the procession through which Doctor Terzis and 

15 others have journeyed into getting their privileges granted at 

16 the Medical Center Hospitals. 

17 On the medical, the bylaws rules and regulations 

18 of the staff, sir, I have a paper clip in place, if you'd be 

19 kind enough 

20 THE COURT: Somebody got my copy of it. 

21 MR. HARLAN: Did you-all 

22 THE COURT: That's okay. Go ahead. 

23 t-1R. HARLAN: Here it is. Right here, 13.1-134.1. 

24 Now, Judge, this is a typical application, and I draw your 

25 attention, first of all, to the first page of the application 
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1 where you fill out your education, so sort, so forth and so on, 

2 and the second page of the application, if you look down in 

3 the lower left-hand corner, Roman nurneraf 13. If the answer 

4 to any of the following questions is yes, please give details 

5 on a separate sheet of paper; has your license to practice 

6 medicine ever been limited, suspended or revoked; have you 

7 been refused membership on a hospital staff; has your request 

8 for any specific clinical privileges ever been denied or 

9 granted with stated limitations; have your privileges at any 

10 hospital ever been suspended, admonished, revoked or renewed, 

11 et cetera. 

12 Now, Roman numeral fifteen, what the applicant 

13 whose signature is on the very next page signs is this, I 

14 fully understand that any misstatements or omissions from this 

15 application constitute cause for denial of appointment, so 

16 forth and so on, but here is the salient paragraph ~s 

17 paragraph number two, three, and four. 

18 THE COURT: Don't read it to me. Just cite it to 

19 me because I'm looking right at it. 

20 MR. HARLAN: All right. She agrees to read and 

21 abide by the bylaws, rules and regulations of the medical 

22 staff of the Medical Center Hospitals. That's this book, Your 

23 Honor, right here that you're reading from. She also 

24 acknowledges that she's familiar with the principals and 

25 standards of the JCAH and she agrees to be bound by the terms 
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1 of the bylaws, rules and regulations and the principals of the 

2 JCAH. Okay. And she further agrees, and the last sentence of 

3 that first paragraph, to abide by such hospital and staff 

4 rules a~d regulations that may be from time to time enacted. 

5 Now, that is the salient paragraph for purposes of this case. 

6 That's the beginning. 

7 Now, this application is then taken, according to 

8 the bylaws of the medical staff, and processed, and she is 

9 given membership in the medical staff. I used it existing 

10 staff. She becomes a member of the medical staff and so 

11 became a member of. the medical staff since 1981. 

12 Now, we have given to the Court a list of cases 

13 in our memoranda in opposition beginning at page th~ee and 

14 attached to your memoranda xeroxed copies of them, which case 

15 after case after case after case talk about this narrow window. 

16 The narrow window is one, not if you're applying 

17 for staff as Doctor Khoury did, but if you're a member of the 

18 staff, and if there are bylaws, there exists then and there a 

19 contract between the hospital on the one hand and the member 

20 of the medical staff, such as Doctor Terzis on the other. 

21 Doctor Terzis agrees to abide by the bylaws, and the hospital, 

22 by case law, agrees that the bylaws wi1~ prevail in the event 

23 that she is being charged with anything that may affect her 

24 privileges. They will give her whatever minimal due process, 

25 or I've used the word contractual due process, that exists in 
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1 the bylaws. 

2 Now, what you have also in front of you is the 

3 bylaws of the hospital. Where•s our copy of that? Do you 

4 have it? Bear with me, Judge. There's a lot of papers in 

5 this case. Here we are. That's this document, sir. 

6 THE COURT: That's Dl. 

7 MR. HARLAN: Now, the bylaws of the Medical 

8 Center Hospitals specifically, if you'll turn to section, 

9 excuse me, article Roman numeral seven, section six. First, 

10 section one, section one, article Roman numeral section one. 

11 Authority, Executive Board in this paragraph delegates to the 

12 medical staff the authority to evaluate the professional 

13 competency of its members, doctors, and applican~s for medical 

14 staff privileges subject to conditions set forth in conditions 

15 two through nine below. 

16 It goes on to say, the medical staff is to 

17 maintain standards of medical care appropriate for large 

18 regional hospitals and says the Executive Board also expects 

19 the medical staff to review the medical care pr6vided and so 

20 forth. 

21 Then, number two tells what the medical staff 

22 consists of. All physicians, dentists, affiliate medical 

23 staff, so forth, and three, how the medical staff shall 

24 organize itself. This is the constitution, if you will, that 

25 gives the medical staff its mandate. The medical staff shall 
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1 be organized in accordance with the bylaws adopted by it and 

2 approved by the Executive Board. So the Executive Board, in 

3 order for the bylaws to be valid, must approve them. 

4 Now, if the Court would be kind enough to turn to 

5 section six, it talks about termination or modification of the 

6 staff's status. And if you'll drop down to the middle of that 

7 paragraph. 

8 THE COURT: Before any such action? 

9 MR. HARLAN: Yes. If you'll read that, before 

10 any such action is taken by the Executive Board, the 

11 practitioner manda~orily shall be given written notice of the 

12 proposed termination or modification of staff .status and 

13 advised that he will be afforded the protection of due process 

14 as outlined by the bylaws and app~oved by the Executive Board. 

15 Now, here is a little bit of circuitous reasoning, 

16 if you will. The Executive Board is granting to the medical 

17 staff the ability to generate bylaws and then after they 

18 generate them the Executive Board ratifies their validity. so 

19 in this case they have ratified it, and whether the term due 

20 process in this particular language is more expansive in the 

21 Fourteenth Amendment sense or whether it is as the medical 

22 staff approved, it is probably irrelevant for this point, but 

23 nevertheless, this is where the medical staff gets its power 

24 to·--

25 THE COURT: Define for me, will you please, or 
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1 illustrate for me or illuminate for me what is the due process 

2 of which they speak, the due process as outlined in the bylaws 

3 of the medical staff. 

4 MR. HARLAN: All right, sir. 

5 Now, the due process in the bylaws of the medical 

6 staff begins under the concept of corrective action. And if 

7 you look at page 45, Your Honor please, article nine, and just 

8 bear with me, and if you will go through the entire article 

9 nine, I will tell you that this is what it will talk about. 

10 It divides corrective action into two basic methods, number 

11 one, I'll call it normal corrective action, and, number two, 

12 summary. I'll point that out· to you. 

13 THE COURT: That's Roman numeral nine? 

14 MR. HARLAN: Yes, sir. Now, normal corrective 

15 action contemplates -- let me first start with a summary 

16 corrective action. Summary corrective action is spelled out 

17 at page 48, subparagraph c. It tells what the grounds are and, 

18· in essence, it is an impaired physician or an unfrocked 

19 physician, something that can immediately jeopardize the 

20 patient care. 

21 And summary suspension means one, under the terms 

22 of this, the physician's privileges on the existing staff be 

23 summarily suspended and that a hearing follows the suspension. 

24 ·Now, that was not the· case here. I'm just pointing out two of 

25 ·the powers. 
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1 Now, if the Court will go back to page 45, under 

2 the normal corrective action, paragraph B, it talks about the 

3 procedure for corrective action. And, in essence, a charge 

4 against a physician must, for a review, a request for any 

5 corrective action under this article may be made by any 

6 officer of the medical staff, and it outlines the various 

7 people that can make it. All such requests shall be in 

8 writing and addressed to the president. 

9 Now, when the president then puts the charges 

10 before the Departmental Authorities Committee, which we 

11 referred to as the DAC, and the Departmental Authorities 

12 Committee can investigate it. I'll refer to that as, DAC as 

13 step one, and they have no power to act per se but they make 

14 recommendations only to the ~1edical Executive Committee. 

15 Two, the r.tedical Executive Committee also has the 

16 ability to request the physician be present to answer the 

17 charges, and they can, they are a superior committee in terms 

18 of the way the bylaws are structured and they can adopt in 

19 full the recommendations of the DAC. They can modify, 

20 eliminate and so forth, but then they make a recommendation to 

21 the Executive Board. 

22 Now, it is let me just back up a minute. The 

23 charges which are supposed to be in writing at this time 

24 should have been delivered to the physician. The physician 

25 then goes to the DAC and faces the charges. Okay. After that 
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1 hearing they make a recommendation of the MEC. She can or he 

2 can at the DAC level see what the recommendations are and say, 

3 okay, I don't further wish to contest this. And if that 

4 physician doesn't wish to contest the charges or the 

5 recommendations at this point, then the recommendations would 

6 be passed through swiftly and be approved by the Board. 

7 If, on the other hand, the physician contests the 

8 recommendations as made to the MEC, she can request or she can 

9 be invited to appear before or she is invited to appear before 

10 the MEC. 

11 At the MEC level the same thing can happen. The 

12 MEC can throw out the DAC's recommendations, adopt them. They 

13 can even add charges, as they did in this case, or appear to 

14 be able to add charges, and she is given the opportunity to be 

15 present. 

16 Now, at neither of these two committee hearings, 

17 the DAC nor the MEC, are you allowed to have any concept of 

18 due process. As a matter of fact, they say no attorney shall 

19 be present. If you read, if you read on, shall not constitute 

20 a hearing. It's a non-hearing, if you will. Shall be 

21 preliminary in nature. None of the procedural rules provided 

22 by these bylaws with respect to the hearing shall apply thereto. 

23 A record of such interview shall be made, is called an 

24 interview with the physician by the DAC, and included with its 

25 report to the Medical Executive Com~ittee. Then 10 days after 
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2 Almost similar rules to this with the MEC. The 

3 appearance shall not constitute a hearing, shall be 

4 preliminary in nature. None of the procedural rules provided 

5 by these bylaws and so forth shall apply and a record shall be, 

6 made. Action of the Medical· Executive Committee may be to 

7 accept, modify, correct, to issue a warning, a letter of 

8 admonition, a letter of reprimand, to impose terms of 

9 probation or requirement for consultation, to recommend 

10 reduction, suspension or revocation of privileges. 

11 Now, 1 keep in mind 1 both of these boards have 

12 only the right to recommend and only would that recommended 

13 right turn into fact as if the physician acquiesced and then 

14 it is subsequently stamped with approval, but if the physician 

15 doesn't acquiesce, then here at this juncture, when the MEC 

~6 recommends to the Executive Board, at that point in time the 

17 physician following these rules under Roman numeral ten now, 

18 Your Honor, hearing an appellate review procedure, page 53, 

19 at that point in time the physician can notice her appeal or 

20 his appeal. 

21 Now, we're now where the r.iEC has recommended to 

22 the Executive Board and at this juncture an appeal. Now, 

23 when this happens, the following are the protocols of Roman 

24 numeral ten, the Medical Executive Committee appoints a 

25 chairman and up to seven total members of what they call it an 
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1 Ad Hoc Committee or an appellate Ad Hoc Committee, if you will. 

2 Okay. This committee we have been referring to in this 

3 ·proceeding as Doctor Parker Cross's committee. And for the 

4 first time she or the doctor is allowed to have a lawyer 

5 present. 

6 The doctor is mandated by, in number ten, to be 

7 able to put on evidence in her behalf, to cross-examine 

8 witnesses, to call witnesses on her behalf, although they have 

9 no provision to order witnesses to be present. And the 

10 conduct of the hearing is set forth at page 56 to 57. The 

11 personal appearanc~ of the doctor requesting this is mandatory. 

12 If she doesn't appear, her appeal is waived. The chairman 

13 presides and he will rule on the matters of law and evidence 

14 to assure all participants in the hearing a reasonable 

15 opportunity to present relevant oral and documentary evidence 

16 and maintain decorum. 

17 Paragraph six I'm reading from the top of page 

18 58, Your Honor. The hearing need not be conducted strictly 

19 according to the rules of law relating to examiriation of 

20 witnesses. Any relevant matters upon which responsible 

21 persons rely on the conduct of serious affairs shall be 

22 considered. Each party is entitled to submit memoranda. 

23 Now, the key thing here, page 58, paragraph seven, 

24 when the Medical Executive Committee, when its recommendation 

25 has prompted the hearing, shall appoint one of its members, 
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1 some other member of the medical staff or an attorney -- in 

2 this case the attorney that was appointed to represent it at 

3 the hearing -- there were two attorneys at this particular 

4 hearing. Mr. Luce sat alongside Doctor Cross and Mr. Franklin 

5 sat alongside Doctor George Hoffman, who is a member of the 

6 Medical Executive Committee and acted in sort of a 

7 prosecutorial role in the fact he read the charges. 

8 The Medical Executive Committee's representative 

9 shall speak first presenting his evidence in support of its 

10 adverse recomendation or decision. The affected practitioner 

11 shall thereafter be responsible for supporting his challenge 

12 to the adverse recommendation or decision by an appropriate 

13 showing that the charges or grounds involved lack any factual 

14 ·basis or that such basis or any action based thereon is either 

15 arbitrary, ·unreasonable or capricious. 

16 If you'll drop down to page 59, paragraph ten, 

17 the hearing committee shall make a written report based on 

18 substantial factual evidence. 

19 Now, one of the contentions that Doctor Terzis 

20 has maintained and signed an affidavit to this effect both in 

21 h~r bill of complaint and amended complaint was she was denied 

22 the right to put on evidence out of the 142 charges which she 

23 was then faced with at this then Ad Hoc Committee. They heard 

24 four cases, four cases, and out of the four cases we notified 

25 them between day one and day two that two of her witnesses, 
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1 one was in Canada, the other was taken away on an emergency 

2 because his wife was dying in Florida and that we were on the 

3 second day of the hearing. We didn't think that they would 

4 reach the point where they had gotten through 142 charges and 

5 they didn't. They went through four. 

6 So the second day we're invited by Doctor Cross 

7 to put on evidence and we started putting on evidence. And we 

8 reached midnight. The court reporter said, I can't go any 

9 further. Fine, we'll set a new day. The new day happened to 

10 be Wednesday. 11:30 in the morning I got a telephone call 

11 from Mr. Luce. He says, Mr. Harlan, we're going to go today 

12 at 4:30 p.m. I said, wait a minute, this is Doctor Terzis~ 

13 big day. She's got patients all over the world coming in. We 

14 told you that. Can't you do it on Friday or can't you do it 

15 on Satur-day? The committee is going to meet, ~1r. Harlan, 

16 whether you're there or not, and by the way, you're not 

17 putting on anymore evidence, number one. Number two, Doctor 

18 Terzis will be given 30 minutes. 

19 THE COURT: This is really an evidentiary hearing 

20 and we're really here on a demurrer today. 

21 MR. HARLAN: All right. We'll proceed. The 

22 recommendation of the Ad Hoc Committee goes back to the 

23 Medical Executive Committee, and the Medical Executive 

24 Committee by the rule ten is allowed to accept it, reject it 

25 and reinstate its own first recommendation. And then it goes 
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1 to the Executive Board. Then we got notified as to what their 

2 actions were and we then can ask to be present before the 

3 Executive Board. 

4 Now, the Executive Board takes the transcript 

5 from the so-called trial below, is supposed to read it. We're 

6 allowed to put a memoranda before the Executive Board. We 

7 have attached that to a copy of our bill of complaint, have we 

8 not, which seriatim outlines what happened. It's part of the 

9 verified testimony of Doctor Terzis or in affidavit form, and 

10 we're given fifteen minutes to argue before the Executive 

11 Board, which we were, and the Executive Board in this case 

12 upheld the actions of a'11 the committees. 

13 Now, that is basically where the bylaws set forth 

14 the appeal to the board of directors, at page 60 and 61, and 

15 it -- there is a misprint apparently at page 65. If it is, it 

16 says, this decision, meaning the one by the Executive Board, 

17 shall be made immediately effective in final and shall be 

18 subject to further hearing or appellate review. They claim 

19 it's a misprint, but these are the bylaws that were 

20 promulgated by the medical staff since 1984. The action took 

21 place in 1986 and no attempt has been made, as far as I'm 

22 awa~e of, to send an errata sheet around which says it shall 

23 be subject to further hearing and appellate review. We are 

24 here in this Court for further hearing and appellate review. 

25 Now, Judge, the cases, and I don't want to stand 
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1 up here and read case after case after case, but I do ask you, 

2 -because we have carefully xeroxed the earlier cases. Some of 

3 these cases are 1965 cases, '62 cases cited by the defendants. 

4 There has been a change in the thinking in the United States 

5 and it is reflected in this area in terms of the existing 

6 staff, and time after time again the courts that are called 

7 upon to review this have stated that indeed the court has, 

8 we're not practicing medicine say the courts. That was one of 

9 the reluctances. This is one of the things Mr. Luce first 

10 stated, that Medical Center Hospital was upset because this 

11 Court is telling them how to practice medicine. 

12 This is the most -- I'm going to try to use a 

13 monosyllabic word. Unnecessary. That's a little more. 

14 Unnecessary statement to make. What I'm trying to say is, 

15 traditionally, in every single case the Court doesn't know how 

16 to run General Motors, but they get involved in disputes over 

17 labor in terms of whether due process has been handled. 

18 You're not telling them how to run their hospital in terms of 

19 medically how to run it. You're telling them or· this Court is 

20 telling them or will hopefully be telling them --

21 THE COURT: Let me ask you a question. 

22 MR •. HARLAN: Yes, sir. 

23 THE COURT: When you're arguing contractual due 

24 process, are you not just, in fact, arguing contractual rights, 

25 which is the 
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1 MR. HARLAN: Yes. 

2 THE COURT: Which is the third part of the, the 

3 third leg on that stool that we have there, which is, which 

4 was put forth in Khoury. Khoury had, I think, three legs and 

5 one they dealt with and one they·didn't a~d one they reserved 

6 on. They assumed a contract for the purposes of their 

7 decision. Then they reserved in Khoury whether or not there 

8 were any contractual rights available to the --

9 MR. HARLAN: Yes, and they found there were none. 

10 THE COURT: They didn't say that. They said he 

11 had never joined the staff, although I recall that was a tough 

12 d~cision in my opinion. · They said he had never joined the 

13 staff, and probably Frank Slayton was the one that got this 

14 thing passed, put in staff privileges after he got from South 

15 Boston. He probably saw to it that they had a little 

16 something in there for the boys, but -- am I right, Mr. Luce? 

17 You know whether or not Frank Slayton sponsored that 

18 legislation? 

19 MR. LUCE: I don't know. 

20 THE COURT: Be interesting to know, wouldn't it. 

21 Z.1R. LUCE: Yes, sir. 

22 MR. HARLAN: I think the case in this case is 

23 right along with what you're talking about, page 243. The 

24 Supreme Court is sitting up there --

25 THE COURT: Said he wasn't a vested member, so to 
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1 speak. Therefore, they didn't have to reach -that point. 

2 MR. HARLAN: That's right. That's it in a 

3 nutshell. In other words, along the lines of what you're 

4 saying, right out of 243 of the Khoury case, page 243, 

5 paragraph two, the head note two, the chancellor, therefore, 

6 had before him two completely different versions of the same 

7 conversation, one by Doctor Khoury, one by the Board member, 

8 Doctor Lacy, either of which could be credible and upon which 

9 he could make a finding of fact. That factual issue has been 

10 resolved by the chancellor against Doctor Khoury. So there 

11 was no contract. And that therefore since there was no 

12 contract and since he. was not a member of the existing staff, 

13 he was an applicant at will and could be terminated at will 

14 and was. 

15 THE COURT: Now, you spoke early on at the outset 

16 in the petition for temporary injunctive relief of an 

17 incestuous relationship. I suppose that's descriptive, but we 

18 all know what you mean anyway. But do you feel that in any 

19 way is part of your due process problem? 

20 MR. HARLAN: Your Honor please, what, to answer 

21 your question is this, we now stand in a temporary injunctive 

22 relief, the Court treating as true the affidavit, realizing 

23 that there could have been irreparable harm to Doctor Terzis 

24 and has allowed us to proceed or will hopefully allow us to 

25 proceed to develop this evidence. What we are saying 
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1 correctly, Your Honor -- you are correct -- is what I'm saying 

2 is that she is given by the bylaws a right of review by two 

3 separate committees. That is their own bylaws. 

4 The contracts in Virginia of adhesion are those 

5 which are drafted, and like insurance contracts, we go by it, 

6 we can't alter it as opposed to the free will between you and 

7 I in drafting a contract. A contract of adhesion, such as the 

8 bylaws, Doctor Terzis had to adhere to its terms without 

9 modifying them. She has no right to modify them, and 

10 therefore the courts universally treat these contracts of 

11 adhesion, includi~g the Virginia Supreme Court, strictly 

12 against those who create them, the bylaws being the contract. 

13 Now, to answer your question, the Medical 

14 Executive Committee Is comprised of fifteen members or was 

15 comprised of fifteen members who heard Doctor Terzis' matter, 

16 nine of whom for~a1ly heard the charges two weeks before and 

17 made recommendations as to the DAC. Nine out of fifteen is 

18 not only a majority, it's a plurality. The same people are 

19 hearing it, and implied, not implied but stated in the bylaws 

20 is that she should be given a fair hearing. 

21 So we are, will argue when we develop this 

22 evidence for the Court later that certainly this is one aspect 

23 of the failure of the Medical Center Hospitals to comply with 

24 its limited contractual due process implied in its bylaws with 

25 the chancellor interpreting. the bylaws in terms of, and I 
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1 would argue, strict construction against th~ hospital because 

2 it's a contract of adhesion. So to answer your question, that 

3 is part of it. 

4 The second, most important part of it is in front 

5 of the Doctor Parker Cross committee, the appellate committee, 

6 we were --

7 THE COURT: Is that the MEC? 

8 MR. HARLAN: Judge, here is what happened. we go, 

9 she goes alone before the DAC. She goes alone before the MEC. 

10 They make a recommendation to the Executive Board. 

11 THE COURT: Which is the Parker Cross committee, 

12 the Executive Board? 

13 MR. HARLAN: It's appointed by the Executive Board, 

14 gives us a hearing with a lawyer and reports back to the 

15 Executive Board. 

16 THE COURT: All right. 

17 MR. HARLAN: That's where the article ten applies, 

18 Parker Cross committee. We were facing 142 charges. We had 

19 been presented four charges against us with evid~nce. The 

20 rest were just read. There was no evidence presented in the 

21 other charges. They were just read, four charges. We put on 

22 partial evidence. 

23 We have got a letter which we complained bitterly 

24 of to Doctor Cross because the second day of the hearing --

25 first day was their charges put on against us. Second day 
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1 said, go on~ Mr. Harlan, put on evidence. I started. I get 

2 by four cases, responding to the same four cases. The court 

3 reporter at 11:30 p.m. said, I can't go any further. It was 

4 snowing outside or threatening and we terminated the hearing. 

5 I went up to Doctor Cross and suggested in the presence of Mr. 

6 Luce that we plan for Monday and Tuesday night. Wednesday was 

7 a bad day, could we do this on Saturday. It was taken under 

8 advisement. Now, it was that committee hearing where we were 

9 serially cut off from producing any other evidence. 

10 Now, for your informatio~, the DAC, we've got a 

11 clandestine transcript, if we're allowed to introduce it later. 

12 But there is an official transcript·of the MEC, an official 

13 one. I have it. right here. 

14 THE COURT: Official transcript of what now? 

15 HR. HARLA~D-: Of the proceedings before the 

16 Medical Executive Committee, and in no way, no way did the 

17 Medical Executive Committee go through at that time 170 

18 charges. 

19 Here is what happened. There was 211 charges at 

20 this level. 

21 THE COURT: DAC? 

22 MR. HARLAN: DAC. There was 172 charges at the 

23 MEC. And when· it finally got over to the Ad Hoc Committee, 

24 out of the MEC, it was 142 charges. Allow me, plus or minus 

25 one or two. So we were facing before Doctor Cross's committee 
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1 142 separate charges and all they did was have a man come in, 

2 Doctor Hoffman came in and read the charges of the MEC. I was 

3 told, well, go ahead, Harlan, have at him, cross-examine him. 

4 I said, what, cross-examine the prosecutor? Well, Mr. Harlan, 

5 what do you want to do. 

6 Anyway, the first day, in essence, they put on 

7 four cases. They brought evidence of four cases. They brought 

8 four witnesses I was allowed to cross-examine limitedly. 

9 THE COURT: Again, we're getting into an 

10 evidentiary hearing. You're i1lus~rating your due process 

11 point. I grab the grasp of it. 

12 ~m. HARLAN: My due process point is we're 

13 seriously prevented from presenting evidence, which 

14 there is another aspect of this the Court has to be 

15 appreciative of, There has been absolutely no other case in 

16 the history of Medical Center Hospitals in which one physician 

17 stood trial for 142 charges arising all at one time in 1986 or 

18 1985 for four and-a-half years of practice at the same 

19 hospital. And she was allowed a period of two weeks to 

20 prepare for her defense. That's another element of the due 

21 process. 

22 Now, I think the Court correctly has summarized 

23 Khoury. He is not in the class of the existing staff. He was 

24 treated as an applicant by the Court and that's the reason. 

25 Now, what we have done is have gone·through West 
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1 law, the law library and have pulled out every modern case 

2 that we possibly can and I have listed it in the brief. 

3 THE COURT: I used to think at one time West law 

4 would be a boon for judges. 

5 MR. HARLAN: Now, I just read some of the ones. 

6 THE COURT: If they would give me an optical 

7 scanner and a computer so that I could feed them through and 

8 key in key words so I could match up all those decisions 

9 through a computer, which, by the way, I asked to get on the 

10 use of computers in the practice of law committee with the 

11 Virginia State Bar because some day it will come to that. 

12 Some day we'll have computers sitting right up here but --

13 MR. HARLAN: I hope you've read the article in 

14 the American Bar Association, that Wyoming article. What's 

15 his name, Jerry Spence, lamenting the fact we lawyers do not 

16 think in terms .of the case in the principal and the human 

17 element. What's going on, we're getting sunk ever deeper in 

18 this morass and swamp of paperwork and stilted reasoning. In 

19 any event, Judge·--

20 THE COURT: Right on, Jerry. 

21 MR. HARLAN: That's right. Mann versus Southside 

22 Hospital, 1959 case cited by Medical Center Hospitals for the 

23 principal of unfettered discretion of hospital authority, 

24 again, was an applicant case, and they make the comments by 

25 the court. The case actually states that in this case of 
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1 private institutions where up here private hospitals, private 

2 hospitals in the absence of any contractual relationship or 

3 agreement to the contrary, then the member of the staff can be 

4 summarily dismissed at will. For example, if there is no 

5 bylaws, if Terzis has come to the hospital 

6 THE COURT: I have your point quite clearly. Let 

7 me ask you a question to get back to one I raised the other 

8 day. What is the role and position of Medical Center 

9 Hospitals under the EVMA umbrella and what is the EVMA, public 

10 or private? 

11 MR. HARLAN: The Eastern Virginia Medical 

12 Authority is created, is a creature of statutory enactment by 

13 the legislature. It is authority empowered to create a 

14 medical school and a graduate school of medicine and --

15 THE COURT: Condemn land. 

16 MR. HARLAN: Yes. Very much, exactly like the 

17 Norfolk Redevelopment and Housing Authority, except for a 

18 different reason. And it is a State institution, I believe 

19 I'm correct. It doesn't affect this case directly, but that's 

20 correct. They condemn land, they raise funds, they build 

21 medical schools. They hire teachers. 

22 For example, we came over here the other day and 

23 I told you in the affidavit she had to go to the medical 

24 school to get a pulmonary expert. The medical school also 

25 hires permanent staff members apart from the community out 
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1 here a~d the medical community is loath to use a salaried 

2 physician when they can go in and get their own consultative 

3 ·fees. So a physician is not encouraged, if you will, to use 

4 the medical school salaried physicians when we have all these 

5 good men in true out in the medical community. 

6 Now, Eastern Virginia Medical School has· a 

7 contract with the Medical Center Hospitals. And it is a 

8 reciprocal type of agreement. The hospital will allow 

9 residents in medicine to practice in its four walls under the 

10 .supervision of so-called attendings and be taught by the 

11 medical staff clinical surgery and other things. And I think 

12 the way that it goes is that the Eastern Virginia Medical 

13 School pays the salary of the residents directly. 

14 THE COURT: I'm not interested in the school. 

15 I'm interested in the Authority. 

16 MR. HARLAN: Well, the Authority is out here. 

17 THE COURT: It's the umbrella. 

18 MR. HARLAN: It's the umbrella, in essence, and 

19 from it are the two schools, Eastern Virginia Graduate School 

20 of Medicine. 

21 THE COURT: now about the hospital? 

22 MR. HARLAN: Hospital is simply a part, different 

23 entirely, but it has a contractual a9reement with EVi·L~. 

24 THE COURT: You've answered my question. 

25 MR. HARLAN: One other side thing, if I might tell 
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1 you,. because this is involved and will be involved in this 

2 case. Doctor Terzis has a contract with the Eastern Virginia 

3 Medical Authority to operate a microneurosurgical laboratory 

4 with funds that are coming, I believe, from private sector. I 

5 think Mr. Hofheimer donated two million dollars in the 

6 beginning and so forth. Hiring her as director of the 

7 facility, paying her a salary to operate that and she does 

8 that for two days a week contractually. 

9 Now, who comes there, medical students come there 

10· and also residents in microsurgery come there for training. 

11 The clinicians in the hospital, such as Doctor Terzis, 

l2 existing staff surgeons also by filing their application for 

13 staff privileges and becoming a member of a teaching hospital 

14 staff. also agree to teach resident surgeons who are paid by 

15 State Authority, residents. So there is a nexus there. But I 

16 haven't been able to develop or certainly do not have the 

17 evidence at this time to develop any state action which would 

1 18 trigger in the full Fourteenth Amendment rights and--

19 MR. LUCE: Your Honor, that was stipulated. 

20 THE COURT: He's responded to my question. 

21 That's all. He says he _doesn't have anything. 

22 

23 

24 

MR. HARLAN: I do not have anything and --

THE COURT: He hasn't ~iolated the stipulation. 

MR. HARLAN: And the stipulation was, we stipulate 

25 our argument is addressed not to state action. However, as in 
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1 any case, during the course of discovery if new evidence is 

2 adduced, I certainly would ask the court to allow me to amend 

3 my complaint to amplify it, if in the very unlikely situation 

4 I feel that there may be a possibility of state action. 

5 Now, to this end --

6 THE COURT: You've answered my question. I just 

7 didn't know really the relationship between EVMA and all these 

8 other people. 

9 MR. HARLAN: Now, going down through these cases, 

10 all I can tell you is, very clearly over and over again in 

11 each one of these cases that there is the issue of if there is 

12 an existing staff doctor, if there are bylaws, the bylaws form 

13 a contract and the application and the hospital is bound to 

14 administer that contract. 

15 Now, let me just turn to one other interesting 

16 thing that Mr. Luce mentioned over here. If you'll be kind 

17 enough to turn to 02, this exhibit, which is the bylaws of the 

18 Medical Center Hospitals as opposed to the staff. 

19 THE COURT: I have it. 

20 f-tR. HARLAN: Section six, Mr. Luce pointed out to 

21 the Court that after the Medical Center Hospitals' Executive 

22 Committee has delegated to the medical staff the ability to 

23 draft bylaws, he will be afforded the protection of due 

24 process as outlined in the bylaws and so forth. Then he 

25 argues, final sentence is this. Anything hereinabove to 
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1 the contrary notwithstanding, the Executive Board may modify . 

2 or suspend all privileges or practice of a practitioner if it 

3 deems such suspension is necessary or desirable to the 

4 maintenance of the quality of medical .care of the hospital. 

5 Now, they didn't do that, number one. Number two, 

6 if they did it, I think they would be perpetrating a fraud on 

7 Doctor Terzis because she never acknowledged, nor was she 

8 aware of, nor is any other physician to my knowledge, unless 

9 they're particularly sophisticated, aware that there is this 

10 provision in the ·Medical Center Hospitals. 

11 THE COURT: What does it say? 

12 MR. HARLAN: All right. Anything hereinabove to 

13 the contrary notwithstanding, the Executive Board may modify 

14 or suspend all privileges of practice of a practitioner if it 

15 deems such suspension necessary or desirable to the 

16 maintenance of the quality of the medical care of the hospital. 

17 In other words, they have to give her a hearing, they don't 

18 have to do anything, and I'm merely saying to the Court they 

19 did not do that. They did give her a hearing and at the very 

20 least they should be estopped now to even urge this situation 

21 upon the Court. And secondly, if they were to implement the 

22 situation upon the Court on Doctor Terzis, it would be a rank 

23 fraud to Doctor Terzis. And we h&ve authority for that. 

24 There are two cases in Virginia. Bear with me, 

25 please, Your Honor. Let me give you the facts in one case 
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1 and I'll give you the name in just a minute, please. 

2 A lady was a s~les representative of a 

3 corporation and she was not particularly happy with the job or 

4 they weren't happy with her in the job. so the corporation 

5 came to her and said, look, if you resign your position as 

6 sales rep we'll give you another job over here with another 

7 division and you can do, get your life in order and then find 

8 out where you want to branch out to. So she resigned, and 

9 when she went over to the new division, they didn't hire her, 

10 and the Court said, it's a fraud, and that's what I would 

11 submit would happen here. 

12 Here is Terzis. She signed an application, 

13 agrees to be bound by the bylaws of the medical staff, doesn't 

14 even know the existence of this, that is, when I say this, the 

15 bylaws of the hospital, and I think we're perpetrating for 

16 what has she done. She has acted on her unilateral contract 

17 with the hospital. She has provided care to the hospital in 

18 terms of plastic and microsurgical reconstruction to its 

19 patients. She has provided income to the hospital by placing 

20 her patients in the hospital. She has taught residents in the 

21 hospital and allowed them to learn her rather unique knowledge 

22 of microsurgical surgery. She has staffed the hospital on 

23 weekends to cover for emergencies. She has attended the 

24 emergency room patients enabling them to minister to the 

25 community's needs on nights and weekends for when citizens of 
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1 the City of Norfolk and surrounding places get into automobile 

2 accidents or get very ill in the emergency room. 

3 Her skills have been brought there. So she has 

4 acted in reliance upon her application, and I would suggest to 

5 you that if this hospital were to take upon itself -- let's 

6 say that Doctor X in there said, we're not going to give you 

7 the procedural due process, we're going to summarily suspend 

8 you, bang, that there would be a good cause of action against 

9 the hospital for fraud. And in any event, the case which I'm 

10 citing to the Court is Sealand Service, Incorporated versus 

11 Nancy O~Neal, 224 Virginia 343. I have a copy. 

12 THE COURT: 224 what? Hand it up. I could use 

13 that. 

14 MR. HARLAN: Now, there is also --

15 THE COURT: It's easier to put in the file. 

16 Anybody mind that it comes prehighlighted? 

17 MR. LUCE: No, Your Honor. 

18 MR. HARLAN: There is also a case that has just 

19 come out. Where's that article that cam~ out of the Virginia 

20 Trial Lawyers magazine? 

21 THE COURT: Judge Williams• case. 

22 MR. HARLAN: United States District Court, the 

23 Western District of virginia, Daniel Thompson, plaintiff 

24 versus American ~totor Inns, memoranda of opinion. 

25 THE COURT: That's Glen Williams• opinion? 
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1 MR. HARLAN: Yes, sir, and this is it printed in 

2 there. In this particular case --

3 THE COURT: Did you give me that in any of your 

4 papers you handed me today? 

5 ~m. BERGAN: Your Honor, it is an attachment on 

6 demurrer. 

7 THE COURT: I skimmed through it pretty quickly, 

8 but I thought I saw that. 

9 MR. HARLAN: There is also the case of Hercules 

10 Powder Company. This is one of the cases cited by an article 

11 appearing in the Virginia Trial Lawyers magazine by a lady 

12 lawyer, Hercules versus Brookfield, 189 Virginia 531, where 

13 the defendant operated a plant under a contract with the 

14 United States Government and provided a termination pay plan 

15 for its employees approved by the governor's contracting 

16 officer. They dismissed the employee and the employee sued, 

17 and they said, we don't -- I'm paraphrasing -- they don't owe 

18 you any due process. And the Court found they had issued a 

19 handbook to its employee and that that handbook constituted a 

20 contract. 

21 THE COURT: Do I have that one too, Mr. Bergan? 

22 MR. BERGAN: It is not attached. 

23 HR. HARLAN: This is a Virginia case. Again, 

24 this is· 

25 THE COURT: Prehighlighted. 
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1 MR. HARLAN: Prehighlighted. That's the handbook. 

2 Now, the Board versus Chippenham Hospital I'd like to point 

3 out to the Court because it was, the Court was commenting on 

4 the difference between that and the statute. Do you have the 

5 statute laying up here? Here it is. If the Court had the 

6 copy of the Chippenham Hospital case -- I think we tendered it 

7 to it -- the original statute whic~ was ruled by the Board 

8 versus Chippenham Hospital, 219 Virginia 65, as being unconstitutic 

9 on technical grounds, that the title of the statute didn't 

10 reflect. 

11 THE COURT: Had more than two objects in the 

12 statute. 

13 MR. HARLAN:· Correct. So they kicked it out, but 

14 at that point in time the statute was, gave the hospital 

15 rights, and I read to you this. The present statute gives the 

16 physician rights and I'll read to you that. This is the last 

17 part of the statute. The provisions of this section and 

18 I'm reading from Chippenham Hospital will not impair or 

19 affect any other right or remedy of the State. ·If the license 

20 is suspended or revoked on any above grounds, the hospital may 

21 appeal the decision of the Board. 

22 Now, the new statute, which is almost verbatim 

23 except for the last paragraph, says, ·any physician licensed in 

24 the State to practice medicine -- keeping the word any 

25 physician it has now changed the emphasis -- who is aggrieved 
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1 by any violation of this section that will have the right to 

2 seek an injunction from the circuit court of the city or 

3 county in which the hospital alleged to have violated this 

4 section is located prohibiting any such further violation, the 

5 provisions of this section, and this is a brand new addition, 

6 the provisions of this section shall not be deemed to impair 

7 or affect any other right or remedy. 

8 All right. Now, here is where we get to this 

9 point. We are bringing this on general equitable principals 

10 and this statute by its very terms allows us to do so, the 

11 court interpreting the contract or the bylaws and whether or 

12 not the contractual obligations of the hospital have been 

13 maintained or disposed of or administered to Doctor Terzis in 

14 a manner consistent with those, what I call contractual due 

15 process within the bylaws. 

16 Now, the second thing, and this is what baffles 

17 me and this is where the word adumbrate comes in. According 

18 to ~lr. Luce I will call it a loose interpretation, if you 

19 will -- he says, Your Honor, that all that the hospital has to 

20 do to comport with this is to get rid of the doctor and the 

21 doctor assigned a reason in writing for getting rid of the 

22 doctor, and that's all we have, and if they've done that, 

23 we've got to appeal. 

24 Well, even though he didn't read to the Court in 

25 the first part of his brief when he cites the statute, he does 
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1 say --

2 THE COURT: You take the contrary view. 

3 MR. HARLAN: Yes. 

4 THE COURT: Thank you. I have it. 

5 MR. HARLAN: Thank you. 

6 Without further laboring through this, I would 

7 respectfully suggest, Your Honor, that under the general 

8 equitable principals of this Court you have the right to 

9 interpret the contract in this injunctive procedure. You have 

10 issued a temporary injunction. You've allowed us to adduce 

11 evidence to show you or attempt to show you that the contract 

12 itself, that is to say, the bylaws and article ten provision 

13 or article nine.provision --

14 THE COURT: You have two points, one, that the 

15 proceedings are inherently and per se unconstitutional and in 

16 violation of due process because of what you have referred to 

17 as the incestuous relationship between the parties. 

18 MR. HARLAN: Under the contractual --

19 THE COURT: Yes. And I cited to you a case and I 

20 have forgotten the name of it now. My memory was better that 

21 day, but we're going to adjourn here in a moment and I'll go 

22 in and find it. It's in re: somebody, and the facts of it 

23 were that a Mr. Luce probably knows it because he dealt in 

24 administrative law at length. It was a case in the Supreme 

25 Court of the United States, probably in the middle forties, 
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1 very early fifties, where in the aircraft industry a man who 

2 or company which was cited for violations of the FAA 

3 regulations or the CAB regulaations, I forget which, appealed 

4 their case, and the investigator who pursued and investigated 

5 and acted as prosecutor, low and behold, by the· time the thing 

6 got to the board, this guy was now on the board. So the 

1 Supreme Court said that you cannot have the same persons 

8 reviewing in a judicial capacity those things which they 

9 pursued as in a prosecutorial or investigative capacity. 

10 MR. HARLAN: That's precisely the point, but I 

11 want to make this very, very clear. We're not trying to come 

12 up here and say in violation. It is within the framework at 

13 this time, not to mislead the Court, of the contract. 

14 Precisely, and we have cases in here that interpret that as 

15 well. As a matter of fact --

16 MR. BERGAN: The case is Applebaum in California 

17 which, has been appended to the Court. 

18 THE COURT: Is with your memorandum? 

19 MR. BERGAN: Yes. 

20 MR. HARLAN: Judge, I think that --

21 THE COURT: Counsel, if you will, why don't you 

22 join me in chambers for a few minutes on an informal chat to 

23 look for that case to see whether it's applicable to this. 

24 Also, I'm going to take a few moments to read these things. I 

25 have a pretty good grasp. 
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1 MR. LUCE: Judge, could I have about five minutes 

2 of the Court's time? 

3 THE COURT: To respond? 

4 MR. LUCE: Yes. 

5 THE COURT: Sure. 

6 MR. LUCE: I will be very brief. 

7 ~1R. HARLAN: By the way, here's Bello. 

8 MR. BERGAN: It's a~ready been provided to the 

9 Court. 

10 THE COURT: All right. r4r. Luce. 

11 MR. LUCE: Your Honor, I'm not sure, just to pick 

12 up with the last point when we were talking about Chauncy, I 

13 don't think that it's --

14 THE COURT: It's some name. 

15 MR. LUCE: \vithrow v. Larkin is the leading case 

16 on the point. 

17 THE COURT: I'll find it. 

18 MR. LUCE: My understanding is Withrow v. Larkin 

19 allows that combination, and, in fact, we haven't cited it 

20 because we haven't gone into it ~n that length in the argument, 

21 but in a nutshell, if Mr. Harlan wants to make that claim, 

22 that all he can do to make that claim is to reject the 

23 contract that he says was created because all of the 

24 appointments and all of the combinations of functions that he 

25 challenges are exactly in accordance with the provisions of 
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1 the bylaws. 

2 And if we have failed to meet the provisions of 

3 those bylaws and you determined that a contract is created, 

4 then they, rhetorically there may be some basis for relief. 

5 But what they can't do is to argue that the bylaws are 

6 defective and the bylaws are a contract because they either 

7 have to accept the terms of the contract and seek specific 

8 performance, which. is what Mr. Harlan is doing when he says, 

9 well, the Court is an independent authority to examine this 

10 limited contractual due process that he calls it, or else the 

11 Court would have to say, no, the combination of functions 

12 that's alleged here and if proven would be a denial of what? 

13 It's not a denial of due process because due process doesn't 

14 apply. We're not a public hospital. So is it a denial of the 

15 contract terms? No, that's what the contract terms state. 

16 so, in fact, Your Honor, they have a com~letely inconsistent 

17 pleading and that has been part of the problem. 

18 THE COURT: Do you think.the Virginia 

19 Constitution limits the due process under article one, section 

20 ten or eleven, I forget which, to state action? 

21 MR. LUCE: Absolutely, Your Honor. I think it's 

22 clear. Archer v. Mayes says, it's clear the actual protection 

23 clause of the Fourteenth Amendment is the same scope as the 

24 Virginia Constitution. 

25 THE COURT: They're different, though, because 
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1 the Fourteenth Amendment to the United States Constitution 

2 says no state shall, et cetera, et cetera. 

3 MR. LUCE: That's true, and I picked up on that 

4 concern of the Court's in the transcript. That's why Archer 

5 v. Mayes is included in our brief. That's the only case that 

6 speaks to this. It's clear. Well, I know the Court is 

7 familiar with this, but most of us from Virginia do know that 

8 the Virginia Constitution Bill of Rights was the original 

9 amendment to the Constitution and it was constitutional in 

10 Virginia. It was always intended to protect the rights of 

11 citizens against the state. 

12 There is no question in my mind, Your Honor. 

13 There must be state action in order to seek the protections of 

14 article one, section eleven of the Virginia Constitution. 

15 THE COURT: Then you say state action. 

16 MR. LUCE: That's right .and we don't have 

17 THE COURT: Shall (phonetics) versus Kramer says 

18 seeking the enforcement of the Court is a state action, but 

19 you're not? 

20 MR. HARLAN: Judge, so I'm not sitting here and 

21 misleading the Court, and with regard to the Court's 

22 THE COURT: I'll give you a moment. 

23 MR. HARLAN: I'm trying to concur with him on 

24 that. 

25 THE COURT: He didn't raise that. I did. I 
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1 guess he's trying to tell you, don't worry about it, it's not 

2 his position. 

3 MR. LUCE: Your Honor, I'm absolutely convinced, 

4 there is no cause of action against a private hospital under 

5 that provision because it is not engaged in any kind of state 

6 conduct. It says that no person shall be deprived of life, 

7 liberty or property except by due process of law. 

8 Well, we're not, at the very most, we're dealing, 

9 and I don't accept it, but at the very most we're dealing with 

10 the contractual right Mr. Harlan says is created. 

11 THE COURT: That's his case. He has eliminated 

12 everything but the contractual right. 

13 MR. LUCE: I agree, Your Honor. I agree. And 

14 that's what brings me to -- I'm not going to go back through 

15 what I think are rather gross mi~representations or confusions 

16 about what happened. I ask the Court to consider our motion 

17 for dissolution of the injunction because in the motion \'t'e 

18 view, outline each of the steps taken and show where those 

19 steps are dictated by the bylaws. The reason the attachments 

20. are so thick is they're each of the reports. 

21 Now, Your Honor, Mr. Harlan has alleged a 

22 contract. That's clear from the face of the pleading. Now, I 

23 think it's equally clear that the contract, if one exists at 

24 all, ·is apparently one that's imposed by operation of law 

25 because there is certainly no intent on Medical Center 
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1 Hospitals' part to make it a contract, and I believe that the 

2 Court should carefully consider whether or not it's going to 

3 take the position that a contract is created upon the 

4 appointment to the medical staff. 

5 No\e~, l·tr. Harlan has suggested that the 

6 overwhelming weight of modern authority is to the effect that 

7 a contract is created by the bylaws. Your Honor, I simply 

.a disagree, and the cases we have cited in our brief are on· 

9 point. 

10 The 1981 decision of the Maryland Court of 

11 Special Appeals is absolutely aberrational. It cites 

12 basically cases in New York and New Jersey, if I remember 

13 .correctly, one from New Hampshire, I believe, in which it 

14 states it's generally accepted that a contract is created by 

15 the bylaws. It is not. 

16 The Court of Special Appeals in Maryland is at 

17 odds with the Levin case, and the Levin case, as the Court may 

18 be aware, is a court of appeals case. Now, the Court of 

19 Special Appeals is that intermediate court that we now have in 

20 the form of a court of appeals in Virginia and there is no 

21 Supreme Court authority in Maryland for that proposition. 

22 The circumstances of that case did not require the Court to 

23 really focus that heavily on it. 

24 THE COURT: Let me ask you a bottom line. Is it 

25 your position that the physician who is granted staff 
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1 privileges and who's accepted by the Board and is in all 

2 respects a qualified accepted staff member owes certain 

3 responsibilities and duties to the hospital but the hospital 

4 owes none to him? 

5 MR. LUCE: Your Honor, let me answer that in this 

6 direct way. 

7 THE COURT: Please do. 

8 MR. LUCE: I believe that there is clearly a 

9 relationship created. I do not believe that relationship is 

10 created on the basis of a contract. I don't .believe it's a 

11 contract because the hospital -- for what purpose has the 

12 hospital allowed the physician to come in? Well, the hospital 

13 exists as an institution. 

14 THE COURT: For what purpose-does the hospital 

15 exist? It doesn't exist for lawyers to practice there. 

16 t·1R. LUCE: It clearly doesn't, Your Honor. It 

17 exists to allow for the treatment and care of patients. It 

18 doesn't engage in the practice of medicine. 

19 THE COURT: The hospital does not treat and care 

20 for patients. 

21 MR. LUCE: Yes, it does, Your Honor. 

22 THE COURT: No, i~ doesn't. 

23 MR. LUCE: Your Honor, I think it does, through 

24 its nurses, through its employees. Now, that is, in fact, 

25 exactly what the Court, the Supreme Court of Virginia has held 
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1 in the Stuart Circle case. It held a hospital does provide 

2 care and treatment for its patients, but it does not practice 

3 medicine. By its very nature, a corporation can't practice . 

4 medicine is the typical reason that people cite Stuart Circle 

5 Hospital. The hospital does provide care. It provides a form 

6 of care and, in fact, it provides people to assist the 

7 physician in the care of their patients. 

8 An example would be if the physi~ian comes in the 

9 OR and there are no nurses available for him. Can the 

10 physician sue the hospital because he's had to delay surgery? 

11 Clearly not. But the hospital failed to provide a nurse and 

12 they're supposed to. There is no basis, no contractual 

13 obligation to be there, but the physician won't be able to do 

14 it, but he has no right to sue for specific performance to be 

15 allowed to practice in that way. If he wants to schedule a 

16 .case for surgery and the OR's been booked, he has no right to 

17 sue the hospital to make sure he can schedule surgery when he 

18 wants to. In fact, many times hospitals would like to see 

19 that because they can get a certificate of need for what they 

20 need, but I think the circumstances with the relationship --

21 THE COURT: What is a contract? 

22 MR. LUCE: Your Honor, if I remember correctly, 

23 it's a mutual agreement between parties for a consideration. 

24 And there is no mutuality here. 

25 TilE COURT: Is there a unilateral contract here? 
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1 ~m. LUCE: There may be a unilateral contract in 

2 the sense that physician comes in and says, I want to practice 

3 here, and the hospital says, if you want to practice here, 

4 these are the terms and conditions. 

5 THE COURT: What does the hospital owe to the 

6 doctor under the bylaws? 

7 MR. LUCE: Owe to the doctor? It doesn't owe 

8 anything to the doctor under the bylaws, nothing. I know that 

9 might seem like a strange response, Your Honor, but if you 

10 look at it 

11 THE COURT: I'm not challenging you, but I'm just 

12 looking for the bylaws because I want to take .a look. 

13 MR. LUCE: Which bylaws, Your Honor? 

14 THE COURT: Both. 

15 I'm ready to rule. 

16 MR. LUCE: Your Honor, if there are any questions. 

17 One last thing, I didn't raise it because I didn't see -- if 

18 the Court needs to see anything about EVMA, Mr. McMillan has 

19 been kind enough to provide me with a copy. 

20 THE COURT: Mr. Harlan explained to me it's not 

21 really a player in this game. 

22 I know what I'm going to rule, but I just ~ant to 

23 make a coherent statement with it, if you'll give me a moment 

24 to gather my thoughts. 

25 The bylaws of the medical staff provide for -- I 
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1 forget in which section -- for due process requirement. 

2 r.lR. HARLAN: Roman numeral ten, Your Honor, page 

3 53. 

4 THE COURT: I have it written down here. 

5 MR. LUCE: The only reference to due process 

6 appears at article seven, section six of the Medical Center 

7 corporate bylaws. 

8 THE COURT: Article ten speaks in paragraph two --

9 make it A2 says, all hearing and appellate reviews shall be 

10 in accordance with the procedural safeguards set forth in this 

11 article ten to assure that the affected practitioner is 

12 accorded all rights to which he is entitled, and then the 

13 procedures are set forth there in article ten, and it is the 

14 opinion of the Court thac when you speak of procedural safeguards, 

15 you are really speaking of due process. 

16 Then in the bylaws of the Medical Center 

17 Hospitals, article Roman numeral seven, section Arabic number 

18 six; it is written that before any such action, referring to 

19 termination or modification, which is the caption of section 

20 six, is taken by the Executive Board, the practitioner shall 

21 be given written notice, and paraphrasing and then going on 

22 down to say, and he will be afforded the protection of due 

23 process as outlined in the bylaws of the medical staff and appro~e< 

24 by the executive board of directors, and that's article ten, 

25 as I read it, if I'm not mistaken, meaning article ten, Roman 
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1 numeral ten of the bylaws and rules and regulations of the 

2 medical staff. 

3 Now, they do have a summary method for 

4 disposition, but I'm going to hold that like the old time 

5 election of remedies for a lawyer or a litigant, when you 

6 elect which way to proceed, then you must proceed that way, 

7 and if you elect to proceed through the hearing route rather 

8 than by summary disposition, you must comply with the 

9 procedural safeguards, as they refer to it, or the due process 

10 safeguards as it is set forth in the bylaws of the Medical 

11 Center. 

12 My note here as I went along listening to the 

13 argument is, if you're on the track, you have to stay on the 

14 track, you can't shift your methodology at the end. And this, 

15 to me, really is procedural due process, although Mr. Harlan 

16 calls it contractual due process, but it also is in accordance 

17 with the bylaws. 

18 Then we get to the ultimate question, and that is 

19 that which is reserved under Khoury, does the doctor have a 

20 contractual right by reason of her having accepted the rules 

21 and regulations of the medical staff and of the hospital, and 

22 the Court finds and holds that they have mutual rights and 

23 obligations and that there's a contractual relationship 

24 between the parties. The hospital must accord procedural due 

25 process to the physician before it terminates her and the 
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1 doctor must comply with the other rules and regulations of the 

2 hospital. 

3 Accordingly, the demurrer is overruled. The 

4 exception of the defendant is noted. 

5 MR. LUCE: Your Honor, that being the case, and 

6 not wishing to overstate the Court's ruling but also knowing 

7 that we have much work ahead of us, the Court, as I understand 

8 it --

9 THE COURT: I might not tell and perhaps I 

10 shouldn't, but it certainly would be easier for me to sustain 

11 the demurrer~ I suspect. 

12 MR. LUCE: Your Honor, I suspect the Court has to 

13 reach the ruling that it feels appropriate. I was merely 

14 going to say, as I understand it, the Court has determined 

15 there's a contractual relationship, the terms of which are 

16 determined by the bylaws of the medical staff. 

17 THE COURT: And it's also implicit in the law of 

18 Virginia, and the Hercules Powder Company implies that, but I 

19 think it is -- I haven't read Judge Williams' opinion yet, but 

20 he and I agree. 

21 MR. LUCE: That being the case, then, Your Honor, 

22 it would seem that --

23 THE COURT: I don't consider this an employment 

24 contract and so I distinguish it from Judge Willia~s• case. 

25 But there is a contractual relationship which I spelled out, 
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1 what the doctor owes to the hospital, what the hospital owes 

2 to the doctor. 

3 MR. LUCE: Your Honor, that being the case, then 

4 it would seem that the nature of this Court's function is. 

5 determining whether or not the contract terms were met, not 

6 whether or not the terms of that contract are appropriate, and 

7 so we have two basic issues here, Your Honor, that I think 

8 need to be clarified. One is, what will be the standards of 

9 review, and I would submit under the Court's ruling the 

10 standard of review is to look at what transpired. That is the 

11 record of the facts. That is the case. 

12 THE COURT.: All I've decided today is, that the 

13 factual evidence will be gathered and presented as to whether 

14 or not the hospital -- what I'm signifying to you is, and I 

15 don't want·to be limited by it, but it's my preliminary 

16 feeling, unless I'm persuaded to the contrary, it is my 

17 preliminary feeling that all we will concern ourselves with at 

18 the outset is whether or not, two things, Doctor Terzis did, 

19 in fact, violate the rules and regulations of the hospital and 

20 then whether or not she was handled in accordance with their 

21 own rules and regulations and bylaws. 

22 Now, I'm not going to make medical decisions. 

23 It's just a matter of proof like any other case, whether or 

24 not someone was negligent. It's just like anything else. It 

25 comes to the Court for decision and that's all we can do. 
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1 MR. LUCE: Your Honor, as I understand it, then, 

2 it's absolutely no limit to the discovery. We're going to retry 

3 this case in the course of the discovery. That's what will 

4 happen. 

5 THE COURT: It probably won't take long if you 

6 only handled four cases at the hospital. It's just a factual 

7 matter. 

8 MR. LUCE: Your Honor, the problem with that is, 

9 if there is a contract 

10 MR. HARLAN: Your Honor, you made your ruling. 

11 Mr. Luce is continuing with the argument. 

12 THE COURT: I can defend myself. 

13 MR. LUCE: The question there is, we have, moving 

14 on, I'm not arguing. with ehe court's ruling, but I'm trying to 

15 now understand what it will do, as I understand what that 

16 means, is that this case is going to be retried in this Court 

17 and that Mr. Harlan is going to be able to not only pursue a 

18 claim that we didn't follow our bylaws but also that those 

19 bylaws are defective in his view. 

20 THE COURT: It may be. Right. You see, if you 

21 can't come in here and substantiate -- or let's put it this 

22 way. He's attacking the action. So if he can come in here 

23 and substantiate that the action of the Board was a pretense 

24 because it was not founded in fact, then that is a denial of 

25 her contractual rights and I'll have to decide that just like 
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1 any other case. And if he proves that the bylaws were not 

2 followed, then he can prove his case. 

3 I will not suggest that I am a doctor any more 

4 than I am an engineer and we sit here all year long and decide 

5 product liability cases and medical malpractice cases and 

6 maritime law cases, and I'm not a sea captain, but these are 

7 things where we are guided by expert witnesses who give their 

8 opinions on these things as they go along, and I see this as a 

9 very narrow factual issue. I don't see it as complex as you do 

10 if, in fact, there were only four charges that form the basis 

11 of this action. If it's longer, woe is me, but there it is. 

12 MR. LUCE: Your Honor, that's going to take a 

13 long time. We're going to, you know, wait on some of the 

14 technical challenges, but I have to a~ this point move that 

15 there be a considerable bond posted during the term of the 

16 temporary injunction because, Your Honor, this case is going 

17 to take a year at least. I know it will. 

18 THE COURT: What should the bond be? 

19 ~1R. LUCE: I think the bond should be equivalent 

20 to the hospital's liabil~ty for malpractice, which under the. 

21 statute is $750,000, a million dollars. 

22 THE COURT: They haven't been sued. 

23 MR. LUCE: They have not been sued; however, 

24 they're being compelled to maintain a physician on the medical 

25 staff which requires corrective action which corrective can't 
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1 be imposed. 

2 TilE COURT: I'll require a bond of 

3 MR. HARLAN: Can I be heard first? 

4 THE COURT: Yes. 

5 MR. HARLAN: Respectfully, they had summary 

6 disposition. They could have gotten out of this like that. 

7 There is nothing like this 

8 THE COURT: I have to provide for a bond. I'll 

9 continue the injunction until further order of the Court. 

10 I'll set a bond of which will be in the amount of -- it's only 

11 for cost of court. That's about all that's involved here at 

12 this time. There is no suit at the hospital. Simply to be 

13 reinstated, not reinstated, would be retained on the rolls. I 

14 would require a bond of a thousand dollars for which the 

15 doctor can_give personal recognizance for cost of court, 

16 taxable court costs. That's all I see at the moment. If 

17 somebody tells me I'm wrong and furnishes authority to 

18 demonstrate, I'll be glad to listen. 

19 f·1R. LUCE: Your Honor, I would say I believe that 

20 for an injunction bond as opposed to an appellate bond that 

21 the bond is entitled to cover the risk that's imposed on the 

22 party. 

23 THE COURT: You're not being prevented from doing 

24 anything except discharging this lady who's the petitioner in 

25 this case, and so therefore you're -- it's not like enjoining 
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1 the construction of a building or something where there is 

2 some commercial loss. 

3 MR. LUCE: Your Honor, we can't even make her 

4 complete her medical. records. 

5 THE COURT: I think you can. I told you the last 

6 time, I'm not going to try this case on a day by day basis. 

7 If you find that this lady is not doing what you think is 

8 expected of her, bearing in mind I don't want her harassed, 

9 but neither do I want her thinking that she's laughing up her 

10 sleeve because she's still here. I just want her treated like 

11 any phy~ician that you would treat on the staff, period. 

12 That's all. 

13 And if she doesn't live ~p to it und you have new 

14 charges, go right ahead with it. I'm not going to stop you 

15 forever. Then he'll have to come over here and try to enjoin 

16 that or whatever, but we'll take it on a case by case basis. 

17 I can't tell you any other way. I'm only dealing on what has 

18 been. I can't deal with what will be in terms of how she will 

19 chart patients or treat patients. We'll have to wait and see 

20 how that turns out. Perhaps that's too pragmatic for you. 

21 It's not very academic. It's not very neat, but life is not 

22 always neat. 

23 MR. LUCE: Your Honor, I understand that, but~ 

24 Your Honor, we're going to be engaged in --

25 THE COURT: You're in a war. 
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1 t-1R. LUCE: Your Honor, I'm used to that. That's 

2 what I do. 

3 THE COURT: We all are. 

4 MR. LUCE: And the Court arbitrates, but the 

5 circumstances of this case, I think, are unique. First of all, 

6 I think the Court's ruling is unique among all of the cases. 

7 THE COURT: I've been told that's my style. 

8 MR. LUCE: Your Honor, the concern that I have is 

9 that this is a --

10 THE COURT: Mr. Luce, I have no problem with my 

11 rulin.g. 

12 MR. LUCE: I understand, Your Honor. I'm going 

13 down the line to discovery. 

14 THE COURT: You're just thinking out loud. I 

15 know. 

16 f.1R. LUCE: t·le have the motion for dissolution. 

17 THE COURT: I've extended it until further order. 

18 MR. LUCE: Your Honor, we then go to the 

19 discovery. 

20 THE COURT: And I note your objection on that. 

21 MR. LUCE: Thank you, Your Honor. The discovery 

22 proceedings, ~s I understand it, the Court is not in what I 

23 describe as even the limited review to determine whether or 

24 not it ~et its bylaws. This is a redetermination ~f whether 

25 or not there was a violation of the medical staff bylaws, and 
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1 more to the point, the hospital never had to show violation of 

2 the bylaws in order to impose disciplinary action. That is 

3 the problem. 

4 THE COURT: I may have lost sight of it in the 

5 two or three weeks since this thing ·was filed, but isn't that 

6 really the essence of his complaint, that they they didn't do 

7 what they were supposed to do in accordance with the bylaws? 

8 MR. LUCE: No, Your Honor, it is not. The essence 

9 of the complaint i~ the conduction of this investigation and 

10 this hearing was not in accordance with what Mr. Harlan 

11 thought it ought to be. 

12 If you look at the request for r~lief, Your Honor, 

13 you'll see this is not a request to compel this hospital to 

14 obey its bylaws. It is to enjoin the hospital to conduct a 

15 new kind of proceeding in accordance with Mr. Harlan's notion. 

16 THE COURT: I'll be right with you. 

17 Paragraph four, that the suspension, probation 

18 imposed on your plaintiff contrary to the bylaws, rules and 

19 regulations will have a profound effect. Paragraph five, that 

20 a physician accorded pr~vileges at Norfolk General as was your 

21 plaintiff is guaranteed minimal due process and procedural 

22 fairness by the bylaws. That the plaintiff, paragraph seven, 

23 that the plaintiff is denied the rights afforded to her by the 

24 bylaws. She is denied a fair hearing, failure to give 

25 adequate notice, failure to specify the standards by which she 

ASSOCIATED COURT REPORTERS, INC. 
Norfolk, Virginia 441 



1 would be judged, et cetera. t-1any more. And so --

2 MR. LUCE: Your Honor, the prayer for relief says 

3 that not only do they want to enjoin the hospital from taking 

4 the disciplinary action and from further investigation, they 

5 want to order that the hospital dissolve orders 2A at 2B, 

6 that the Medical Center Hospitals make its charges specific 

7 and detail. Now, all this assumes that we didn't do that, 

8 Your Honor. 

9 THE COURT: All I've ordered so far is, I have 

10 not granted relief. Please do not misunderstand that and I 

11 don't want that little lady sitting on the front row to 

12 misunderstand it. All I've done is said there's a cause of 

13 action here which may or may not be proven by the evidence. 

14 But the plaintiff or complainant has a right to try. It's 

15 very simple. You have taken the position by your demurrer 

16 that there is no cause of action, no legai right to proceed. 

17 I have taken a contrary view, and until an appellate court 

18 reverses me, that is the posture of the case. 

19 So all we're doing now is going to have a hearing 

20 to determine whether .or not Mr. Harlan can back up his 

21 allegations with facts, and if he is, then and only then will 

22 I determine what relief or remedy she is entitled to. 

23 l1R. LUCE: I understand that point. But, Your 

24 Honor, the concern I have is, we're going to now embark on 

25 what can only be described as a virtually punitive method of 
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1 discovery in which every member of the medical staff that had 

2 anything to do with this case are going to be deposed, records 

3 are going to be en masse are going to be required to be 

4 produced and there's a record in this case, Your Honor. 

5 THE COURT: If you feel that there is an overreachirg 

6 or an abuse of discovery, you are an articulate advocate and 

7 you will be at my door for injunctive relief of your own, and 

8 I will be as receptive to you as I have been so far to Mr. 

9 Harlan. Mr. Harlan practices what I have told him in other 

10 cases as aggressive advocacy and that's okay. He gives his 

11 clients a hundred percent. Probably very few lawyers in his 

12 position in the medical community would have taken this case. 

13 ~o that tells you his courage, but I feel that I am quite 

14 competent to decide whether or not he has been guilty of 

15 overreaching. 

16 MR. LUCE: Your Honor, I didn't ever intend to 

17 question that. 

18 THE COURT: I will. So you're conjuring up all 

19 sorts of things, all of which can be dealt with by coming to 

20 the Court for relief. 

21 MR. LUCE: One final question, Your Honor. I'm 

22 sorry, but I'd like to know whether or not the Court intends 

23 to deal with the discovery on an expedited basis because that 

24 is a major factor. 

25 THE COURT: I don't, now that I've overruled the 

ASSOCIATED COURT REPORTERS, INC. 
Norfolk, Virginia 443 



100 

1 demurrer, I don't see the great need for it on an expedited 

2 basis in the technical narrow sense of expedited. She has her 

3 injunction. She is, until further order of the Court, an 

4 authorized member of the staff because I have held in abeyance 

5 the dismissal or the sanctions, not a dismissal but suspension, 

6 and so I fully expect, as I put in one letter, that I know 

7 that counsel are energetic. I expected to go forward 

8 expeditiously. This is one case I'm sure will not be allowd 

9 to lag, but I really wouldn't want anybody to feel this was 

10 the most important case and the only case the Court has to 

11 deal with. I think it's an important case. It's terribly 

12 important, if for no other reason you say I have decided it 

13. uniquely. So therefore r· think that makes it important, but I 

14 think it's also important that if I am to decide the case on 

15 the facts, now having determined there's a cause of action, it 

16 ought to be properly developed, but I don't see any need to do 

17 it in 30 days, just to put your mind at rest. 

18 MR. LUCE: We'll go under the normal rules under 

19 part four. 

20 THE COURT: I would say so. 

21 MR. HARLAN: Let me get a word in. 

22 MR. FRANKLIN: Let me ask -- are you standing up? 

23 Did you have a question, Judge? 

24 MR. HARLAN: Judge, the posture of the Court was 

25 that the case had taken X number of months, year and-a-half to 
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1 produce against Doctor Terzis and you would allow the 

2 promulgation of discovery on an unhurried --

3 THE COURT: I'll call it orderly process. 

4 MR. HARLAN: Yes, sir. The question is this, we 

5 have notice of depositions set for tomorrow of two people and 

6 we have received absolutely nothing from them, although the 

7 Court had said in terms of certain exhibits --

8 THE COURT: I have some here in the file. 

9 They've come in. Some exhibits are here. 

10 MR. HARLAN: But may we proceed with discovery? 

11 MR. FRANKLIN: Your Honor, might I add, may we 

12 start with filing an answer, and I think the Court has already 

13 said those depositions are not going to take place tomorrow. 

14 We have advised those people based on the Court's statement on 

15 Tuesday. 

16 THE COURT: Are either of those litigants leaving 

17 town? 

18 MR. FRANKLIN: No, sir. 

19 THE COURT: I'll quash those. 

20 ;,tR. HARLAN: Which litigants? 

21 THE COURT: The witnesses. 

22 MR. HARLAN: My problem is this, Judge, what 

23 happens to lawyers as times goes on, we never get down off 

24 we waited for their demurrer at leisure. Now, we're going to 

25 have to wait for a --
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1 THE COURT: Let ·me ask something of both counsel. 

2 Remove the sniping. It doesn't make it any easier. 

3 MR. HARLAN: All right, sir. Snipe is removed. 

4 Would you be kind enough to order them to file the responsive 

5 pleadings within five days and thereafter we can proceed with 

6 timely discovery. 

7 THE COURT: You keep pressing me, each one of you, 

8 for time. 

9 HR. HARLAN: I'm trying to get away in June is 

10 all I'm saying. 

11 THE COURT: It will be here when you get back. I 

12 don't want it to interfere with your vacation. I don't mean 

13 that facetiously. It's going to be handled like any other 

14 case. It's just going to be developed. I don't expect it to 

15 take two years, but I think Mr. Luce is probably not far off 

16 the mark when he speaks of a year. 

17 MR. HARLAN: In other words --

18 TilE COURT: Could I see counsel in chambers, 

19 please? We're doing housekeeping now. 

20 

21 

22 (Whereupon, this hearing was concluded.) 

23 

24 

25 
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VIRGINIA: 

IN THE CIRCUIT COURT OF THE CITY OF NORFOLK, on t~e 

17th day of April, in the year 1986 

-PHYSICIAN 392 a/k/a 
JULIA K. TERZIS, M.D. 

VS CHANCERY NO. CS6-496 

PLAINTIFF 

MEDICAL CENTER HOSPITALS, a Virginia Non-Stock Corporation 
and 

THE EXECUTIVE BOARD OF DIRECTORS OF MEDICAL 
CENTER HOSPITALS DEFENDANTS 

COURT OROCR 

This day came all the parties, by counsel, t~.J be 

heard on a Demurrer and Motion to Dissolve the Injunction 

Order heretofore entered ·on the 31st day of !-1arch, 1986 and 

the arguments to Dissolve the Injunction and the Demurrer 

were heard·and determined by the Court. 

Thereupon, at the conclusion of all the P.vicence 

and arguments of the parties, by counsel, the Court overruLes 

the Demurrer and denies the Motion to Dissolve the Injunctio.&. 

The Court Orders that the Injunction will contir.~e 

until further Order of this Court and that the Plaintiff post 

a bonc:J in the sum of One ':'h::~3and ~.wllars c:and L~O Cents 

($1,000.00) with personal recogniz"nce. 

• 

.'A: , 
(( {'~~·J. Le~~r· ~. Sacha 

Jldge 

• 
A COPY a TESTL WILLIAM T •. RYAN, CLERK 

BYt ~. a::::5 I D.C. 
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INJUNCTION BOND 

l '.\~E \1"\!BEH: .. C-86-496 

~lnnfu all 2l1cn lt~ tltrsc llrcsr.nts, That we ........ -.. J.ul.ia .. :K .•...... T.~.:rz ~s, . M~ D •. 

are held and finnly bound unto th~ Commonwealth of Virginia in the just and full sum or. .. .9~ .~f!Q:r.l.~~ND 

... ·······-··········-····-:- ... ::.:::.::--:::::.:::.: ........ -..... Dollars ($ .. 1.- .0.00 .•.. 00 (-~~~~~~~1, ~efi~1rt~~l~~c~~w!·e('r. well :~n:' 
truly to be made we bind our~ciV('H, and c:wh of us an:l e:u:h of our heirs, exceulors :mel administrators. 
successors, or assip:ns jointl)· and ~evet·allr, firmly hy these prc~ents. and we waive any l'laim ur right to 
discharge any liability to the Conunonwealth, :u'i.sing- nnclc1· this hond, with coupons de lathed fn,m lJOn<!:l 

of the State of Virginia, nnd ................... :t ........ ·················-··········· ··················································-·······-····································································· .... . 
nl~n wnive the hfl'H~fit of ................. -...... my .. ·········-. II omeslead Exemption as to this df.lht, ohlig:tf ion PlHI 
l ~ •u t rnct. 

'mire Qlnn~itilln n£ tire 'tbouc <Ohlig,dion is sttdy, That, whereas, in a certain suit in 

chancery, pending in the Circuit Court of the City of Norfol1~, between ..... -.... ···-···-.................................. -....................... -.. 

........ ·-·-················ ............. -...... ~.I~.-K .•..... T.~R~.IS.~ .. -.. M., .. D., ... -................... _ ................ _._ .................. -···-····-············-·· .. ··········· .. ··-·············-· .. ········ 
!:::liut iff. and_ ............... .MEDJ:C.J\.L._.C.E.NT.E.R ... HO.S~.I~~~-S. .... ~.nQ. ..... ~.9.~BP. .... .9.r ... P.J.~q~9.~.~-~ ...... ~~~I~~L .. 
.. C.E.NT.ER ... HOS.P..ITALS._ ............ -............. -................ ·-··-···-·····---·-···· .................................... -................................................... ····:···-··· .. ·· .............. . 
ti f·•nrlnnl. an in.it·n<·rion ha:-: hl'Pn awarcll'r.l to tlw :-:aid plaintil'f'. to Pnjoin and rP~lrain tlw dPft•nclanr 

~e?,_;~-~J .. . 9.~~:!:.~;: .... ~~2.P.;~-~J~ ..... ~!?:~ .... ~.2~!:~ ..... ~E ..... ~.~.E:~~~~~-~-~-..... ~~~-~-~-~-~···-~-~-~~~~----H()~?i.~.~ls 
from .... s.us..p.e.nd i.n9.6 ...... 9r. ..... o..t.h.~.~~~-~-~---~-~.f~g:~J:.~9 .... t.h.~ .. J?.!.~!.P..~.;JJ .. ~ .. ~-· .. P.·~-~Yi.~~9~ ~ ............ . 
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\. )\\'. if t h t I :i u iu p 1 a in l i rr s h n II Jlll y ..... ···-··-·-···-····-·---···--···--···-··-·-··· ·····-···-·-·-···-·-····-.... - ........ ················-··-···-····-·············· 
all such costs as shall be awarned against ........ h.e.r. .... , and nil such danu1.ges as shall be incurred, in case 

~he said injunction shall be dissolved, then the above obligation to be voi4; otherwis~ to remuin in fuH 

force and v·irtue. 

·-~~:: .... T~~M7-o~~ ........... [SFu\L] 
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ASSIGNMENTS OF ERROR 

I. 

In renewing and extending the Order of Temporary 

Injunction until further order, the Circuit Court erroneously 

concluded that it had jurisdiction to review the merits of the 

decision of the governing body of MCH and to determine whether 

or not MCH followed its Medical Staff Bylaws and Corporate 

Bylaws in disciplining Dr. Terzis .. 

II. 

In overruling MCH's Demurrer and its Motion for 

Dissolution, and in renewing and extending the Order of 

Temporary Injunction indefinitely, the Circuit Court 

erroneously held as a matter of law that there is a contractual 

relationship between Dr. Terzis and MCH, the terms of which are 

determined by MCH's Medical Staff Bylaws and Corporate Bylaws, 

and that MCH breached that contract. 

III. 

In granting Dr. Terzis' request for a continuing 

injunction, the Circuit Court erred in concluding that 

Dr. Terzis had standing to challenge MCH's adherence to its 

corporate bylaws in imposing disciplinary actions upon her. 
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IV; 

In granting Dr. Terzis' request for a continuing 

injunction, the Circuit Court erred in concluding that a 

thirty-day suspension from MCH's Medical Staff, followed by a 

one-year period of probation, would cause Dr. Terzis 

irreparable harm and erred in failing to consider the injury 

which a continuing injunction would cause to MCH and the public 

at large. 
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