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NOTE: Court 1is convened at 2:00
p.m. The Court Reporter is sworn; with the
defendant present

THE CLERK: The Commonwealth of
Virginia against George Bethea, Jr. Is the
Commonwealth prepared, Mr. Rockecharlie?

MR. ROCKECHARLIE: Yes, ma'am.

THZ CLERK: Is the defendant ready,
Mr. MclLees?

MR. MCLEES: Yes, we are.

TH=Z CLERK: George Betrhea, Jr., you
stand charged that, on or about August 13,
1988, did feloniously and unlawfully have in
your possession or have under your control a
certain drug, to-wit, cocaine, a Schedule II
controlled drug, with intent todistribute. Do
you plead guilty or not guilty?

DEFENDANT BETHEA: Not guilty.

MR. MCLEES: Excnuse me, Your Honor,
we have a motion to suppress outstanding.

THE COURT: All riaht. We will take
that up.

MR. MCLEES: We call Tony Dodson.

We also move that all witnesses he removed.

2
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TESTIMONY OF TONY DODSON

THE COURT: All right. All

witnesses for this case please wAalt in the

Wwitness room.

TONY DODSON,

a witness called by the defendant, first being duly
sworn, testified as follows:
DIRECT EXAMINATION

BY MR. MCLEES:

Q Mr. Dodson, introduce yourself to
the Judge, please.

A My name is Tony Dodson.

9) Do you know George Bethea, who 1is

sitting here?

A Yes.

Q Were you with him on August 13,
198387

A Yes, sir.

Q Was he riding in the car that you

were driving?

A Yes, sir, right, riding in my car.
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Dodson - Direct

Q Did there come a time when that car
was stopped by Richmond Police Officers?

A Yes.

Q Would you explain what happened when
the officers stopped the car?

A We were coming from Church Hill. We
were coming from Church Hill where I had went over to
pick George up. We came across the Manchester Bridge.
At thét time we were going between Stockton and
Commerce. We went pasrted the stop light on Stockton
Street to Maury and Commerce, and at that time on the
right-hand lane there was two officers in a plain car,
and I was in on my far left side and stoupped at the red
light. Looked over, and one of the officers had pulled
up a camera like he was taking pictures. At that time,
the light had changed, I pulled off and looked in my
rear view mirror. I looked inside at my front mirror,
and seen them come through the light, from my right and
all the way to my left, and at that time they pulled me
over. The officer goi out of the car, came up and
asked for my drivers license. I told him I had
misplaced it. He calied in, anc he said rhat
everything was straight and told me I had to go down
and get a city sticker.

Q Now did the officer make you ¢et ont

CRANE-SNEAD & AESSOC., INC.
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Dodson - Direct

of the car?

A Yes, he did.
Q When was that?
A Afrer he had called in and checked

and told me I had to Jet a city sticker, and then he
told me to get out.
Q After he told you to get out of the

car, you did get out of car?

A Yes, sir.

Q Who else was in the car with you?
A George Bethea and Walter Robinson.
Q Where were they riding?

A George was on the passenger's side

and Walter Robinson, he was in the back on the
passenger's side.

Q Now, how many officers approached
your car?

A At the time he come through the

lights, there were two officers.

0 They were bath in the same car?

A Yes, sir.

Q So twoe originally stopped?

A Yes.

Q Did they both approach your car at

this time?

5
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Dodson - Direct

A The on¢ 1n the driver's side came
first to the driver's door, and theén the one on the

passenger's side came to my passenger's side.

Q Did he speak to George or do you
know?

A He think he asked George to step
out.

0 When did he ask George to step out?

A Afrer the first officer asked me to
come out, and then the other officer asked George and
then he asked Walter Robinson to get ourt.

Q That was after the officer told you
you needed a city sticker?

A Yes.

9} Now, had you threatened the
officers, or reached wp in the seat, or reached into
your pocket as though reaching for a weapon or anything
like that?

A No, sir.

Q Was there anything that you were

trying to hide?

A No, sir.

Q Was George doing any of those
things?

A No, sir.

2
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Dodson

- Direct

o

bad time?

backse

asked

me to

hands

I had

A

Q
at?

A

Q

Was he trying to hide anything --

-- or trying to give the officer a

Ne, sir.

How about Mr. Robinson in the

No, sir.

What happened after the officer

that all three of you step outside of the car?

A

The one that pulled me out, he asked

stand up against the car, and told me to throw my

against the car so he could pat me down to see if

a weapon.

Q

A

A

Did you have a weapon?

No, sir.

Did he take anything from you?
No.

What dié they do to George?

Ee patted him down and roid him to

step on the curh and throw his hands against the car

and patted him down.

Q

A

Did they take a weapon from him?
No, sir.

Did he try to give him a hard time

7
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Dodson ~ Direct

or threaten them at that point?
A No. sir.
9) Did they take anything from him at

that point?

A No, sir.

Q Did they do the same with Mr.
Robinson?

A Yes, sir.

Q Did additional officers arrive, or

was it just the two?

A Other officers. There was a police

car pulled up, and then I guess a couple of seconds or

minutes some more detectives or some more officers’

cars pulled up.

Q Now how many times were you patted
down?

A I was patted twice.

Q By two different officers?

A Yes, sir.

Q Do you know how isany times George

was patted down?
A To my knowledge, I think it was
three times.

Q By the same officer each time or

different officers?

CRANE-ENEAD & RzZSUC., INC.
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Dodson - Direct

A Different officers.
Q Did they say why they were patting
him down or what they were looking for?

A One of. the officers said that him
and George had run across each other one time before.
Q What did that officer say?

MR. ROCKECHARLIE: Objection.
Hearsay.

MR. MCLEES: It is admission by a
party involved and it is a verbal remark made
in his presence.

Q What did that officer say?
A He said, he told the officer that he

had caught George before with some type of drugs. and
then that he was going to pat him down because he might

have something on him.

Q Do you remember which officer that
was?

A Not by name pAarticularly.

Q What does he look like?

I would say six feer, six—-one kind

b 1

of blondish, brownish hair.

Q Blond-brown hair?
A Yes .
Q Is it one of the police officers

g

CRANE-SNEAD & ASSOC., INC.
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Dodson - Direct

that just stepped out into the hall?

A Yes, sir.

Q Now did there come a rime when they
arrested George?

A Yes.

Q Do you know what happened right
before they arrested him?

A My back was kind of toward him.
When he was getting shaked down, I was getting shaked
down.. Again, all I heard was officers had told him to
move and he had moved and would not and another said he
was going to look around the car and what not and I
heard, I don‘'t know exactly which officer it was, say
they had got something.

Q Did you see rthem find anything or

pick anything up?
A No, the only thing I seen, I turned
around and the officer had some, a big bag in his hands

with some white stuff in it.

Q Is that when he arrested George?
A Yes, sir.
Q How long did it take from the time

that the police first stopped you until the time they
arrested George?

A 20, 30, 40 minutes, something like
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anything?

Somewhere between 30 and 40 minutes?
Yes, at most.

Did they arrest you for anything?
No, sir.

Did they charge you with anything?
No, sir.

Did they charge Mr. Robinson with

No., sir.
They Jjust took Mr. Bethea away?
Yes.

MR. MCLEES: Would you answer any

questions Mr. Rockecharlie may have?

CROSS-EXAMINATION

BY MR. ROCKECHARLIE:

Q

Mr. Dodson, vou acknowledge that

your car did not have a city st:cker on there; is that

correct?

Yes, sir.

That is the reason that one officer

approached you on the diver's side; is that correct?
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Dodson - Cross

14

A Yes, he approached.

Q And, he asked you for your
operater's license, and you didn't have one; is that
correct?

A That's righrt.

Q Did he not at that time ask you to
step out of the car?

A After he called in and checked for
my ID.

Q So it's your testimony today that he
approached you, you did not have an operator's license,
and he went back to his car an& he came back?

A He told me to sit there because he
was going fto run it.

Q Then he told you after he ran it
through, to step out of the car when he came back?

A Yes, sir.

QO And he ¢ié not rtake you to the other
side of the car so youd wWere away from the traffic?

A He told me to srep forwards, sStep to
the front of the car. I was still on myv left-hand side
of the car.

Q When you srepped ont of the car, wWAsS

Mr. Bethea and the other gentlemen in the car, or had

they already stepped dut of the car?

)
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Dodson - Cross

A They were still in the car.
Q When did they step out of the car?
A After the officer had told me to go

to the front of my car.

Q Then the other officer who was on
the passenger side asked them to step out of the car;
is that right?

A Yes.

Q Then at that time some other police
officers came, is thar your testimony?

A Yes, sir.

0 While the one officer that was
talking to you, that's when you were talking in front

of the car, and where was Mr. Bethea and Mr. Robinson?

15

Were they on the curb over by the other end of the car?

A George Bethea was just getting out

of the car, and the officer asked him,‘Mr. Robinson, to

sit right there just for one minute, and I think he
searched George Bethea. He told Mr. Robinson to get
out.

Q So, as Mr. Bethea gotr our ¢f the
car, the officer pattued him right then, is that your
testimony?

A hs he got out of the car and as he

closed the door a litile bit.

/13
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Dodson - Cross

Q Then Mr. Robinson got out. You were
talking to one officer at the front of the car, right,
and Mr. Bethea and Mr. Robinson were at the back of the
car talking to the other officer, is that correct?

A Side of the car.

Q Side of the car. That officer was
talking to you about the decal when all of this
occurred with Mr. Bethea, them finding the cocaine on
Mr. Bethea; is that correct?

A No. No, sir. When the cocaine had
been found then, he had, an officer had had me around
the side where George Bethea was. I was on one side,
and he was on one side.

Q That was after the cocaine had been
found?

A Yes, sir.

MR. ROCKECHARLIE: I have no further
guestions.
MR. MCLEES: Redirect, Yonr XEonor.

TEE COURT: A1l riahr.

16
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Dodson - Redirect

REDIRECT EXAMINATION

BY MR. MCLEES:

Q What happened after the coke wAas
found?

A After the cocaine was found?

Q Yes.

A He had turned me loose, and he said
Walter Robinson and I could go.

Q When was it that the officer told
you that you needed a city sticker?

A He had told me after he had called
in.

%) After he had callec in~?

A He had called in and another police

officer's car had pulled up and had asked him did they

say anything about the city sticker, and he said, yeah,

he had told me that I had needed to get a city sticker.

Q Were you in the car then, or out of
the car?

A I was out of the car when he had
cane and told me.

Q You were out of car when they told
you you were in need of a city sticker?

A We were out.

Q Wa: George or Mr. Robinson out of

/5

CRANZ-LHNEAD & ASSOC., INC.

17




10

11

12

13

14

15

16

17

Dodson - Redirect

18

the car or were they in it?

A George Bethea was out at the time.

Q He was out after they told you that
you needed a city sticker, how long did they keep you
all on the side of the road hefore they found this
cocaine?

A We had been at the time -- George
had been out of the car a good while, because I was the
first one out. I think when the last officer's car had
pulled up, and he had knew George, and he had wanted to
search George down, and he had searched George down, I
would say about two, three minutes, and that's when he
said he had found something.

Q Was that after they told you about
the city sticker?'

A Oh, yes, sir.

Q You testified before that the enrire

incident, stop, took between 30U and 40 minutes?

A Yes.
Q Bow much rime, wonlicd wycw say, had
passed between the stop andé the rime they rald yon yvou

needed a city sticker?
A I would say approximarely six ro
seven minutes.

Q Six to seven minures?

/6
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to patting you all
A

Q

Yes.

So the rest of the rime was cdevotred
down?

Yes.

Looking for something?

Yes.

MR. MCLEES: Nothing further.

MR. ROCKECHARLIE: Nothing further.

THE COURT: All right. Thank you.

WITNESS STOOD ASIDE

CRANE-SNEAD & AssQC.,

MR. MCLEES: Call Walter Robinson.

{7
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TESTIMONY OF WALTER ROBINSON

Robinson - Direct

WALTER ROBINSON,

called as a witness for the defendant, first being duly
sworn, testified as follows:
DIRECT EXAMINATION

BY MR. MCLEES:

Q Would you introduce yourself to His
Honor. Tell the Judge your name.

A Walter Robinson.

Q Mr. Robinson, I want you to speak
loudly and slowly and explain to the Judge what
happened on August 13. Were you riding in the car with

Mr. Dodson and Myxr. Bethea here?

A Yes, sir.

Q Were you stopped by the police?

A Uh huh.

Q Would you explain to the Judge what

happened that night when the police stopped you?
A We were driving, coming over
Manchester Bridge and we ¢got to the iiqht at Maury, not

Maury, S$tockron and Duecatur ar the lighr.

Q Go aheac.

A So we were at the light. So thne
police -- We pulled out when the liqht turned agreen.
So the police holds uv khe CAMEYH ., George saild they

18
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Robinson - Direct

were holding up a camera taking a picture. We kept on
riding. About halt a block tliey pulled, threw the
lights on us, and then they stopped us. They checked
and told us to get out of the car. So weé got out ot
the car. Then they frisked us down, and we were
straight, and rhen some more --

o] Let me interrupt you. When they
came up to the car, how many police officers approached
the car?

A Two.

Q Did they tell you why they had
stopped you?

A They say it was about the city
sticker.

THE COURT: The what?

THE WITNESS: I mean the inspection
sticker. It wasn't on there. That's why they
pulled us over.

Q How long was this before they
ordered you to step out of the car?

A Well, that was right after they
stopped us, andé told us to get out of the car.

Q Did they say why they wanted you to

get out of the car?

A No, they just told us to get out of

19
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Robinson - Direct
22

the car.

Q Did you reach under the seat or
reach into your pocket or anything?

A We didn't do none of that.

Q Did you threaten or give them a hard
time?

A No, we just did what they asked us
to do.

Q Okay. Whar happened then? What did

they ask you to do whzn you got out of the car?

A They asked us to ger up against the
car.

0 Then what?

A They frisked us.

Q Did they find anything?

A They didn't find nothing, and four

more cars came and the officers got out, and then all
four stayed on George. They didn't touch us no more.
They only stayed on George. That was it.

Q Hos many times werée vcou patted down

yourself?

A I was patted down twice.,

Q By the same officers or different
officers?

A Dififerenr,.

20
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Q

Direct

anything from you?

Dodson?

A

O

-~

A

Q

down, that

A

Q

patted him

them?

A

1O

¥ 0 >

0

Q

you are

23

Did they find anything on you, take

No.

Did they find anything on Mr.

They didn't find nothing.

How many times did they pat George
aware of?

About five or six times.

Now the first several times they

down, did they find anything on him?

No.

Take anything from him?
No.

Did he try to resist them?
No.

Did he try to run away or threaten

No, sir.

Did you ever heAr any conversation

between the officers as to why they were holding you

allz

A

One of them knew him. They just

shook hands and that was it. They started to frisk him

again.

21
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24
Q Did you hear the officer say
anything about him.
A No.
Q Now, did there come a time when

George was arrested?

A Uh huh.
Q What happened then?
A Then, when they arrested him, they

changéd and acted like they wanted to beat him up and
all that.

0 Why was he arrested, do you know?

A My back was turned. They say, hold
it up. He got something off the ground, so at least
one of them moved, pulled me to the side and picked up

something off the ground, and that was it.

Q They arrested George.

A Yes.

Q Did they arrest you?

A No.

Q Did they arrest Mr. Dodson?

A No, sir.

Q Now, From the time the police

stopped the car until the time they arrested George,
about how much time elapsed?

A Rboufr 40 minures to half an hour
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Robinson - Cross

after that.
MR. MCLEES: Would you answer any
answers Mr. Rockecharlie or the Court would

have.

CROSS-EXAMINATION
BY MR. ROCKECHARLIE:

Q Mr. Robinson, it's your testimony
that as the officer approached, you were on the
passenger's backseat; is that correct?

A Yes.

Q As the officer approached the
passenger's side, you got out of the car; is that
correct?

A Yes.

Q You got out of car, and he patted
you down; is that correct?

A Asked me for my ID and then frisked
me down.

Q Yon testified that you were patted
down twice. You were patted down once as you got out of

the car. When were you patted down, after Mr. Bethea

was arrested or befor.: Mr. Bethea was arrest?

23
&
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A That was before he¢ was arrested.
Q Now you also testified that the
incident, the entire stop took about 40 minutes; is
that corxrect?

A Yes.

Q Is that from the time that you were
stopped until the time you were allowed to leave?

A Yeah.

Q How long was it from the time that
you were stopped to the time that Mr. Bethea, toc your
knowledge, was arrested?

A Well, that was about -- Well, we had
been there for few hours, anyway. I don't know how
long really, but before, but we had been out there for
a few hours before all that happened.

MR. ROCKECHARLIE: Thank you, sir.

No further questions.

THE COURT: All right, you may step

down.

———— . —— t—— —— S——

CRANE-SNEAD & Ass0C., INC.
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TESTIMONY OF GEORGE BETHEA

THE WITNESS STOOD ASIDE

MR. MCLEES: Call George Bethea, Your

HEonor.

GEORGE BETHEA,

the defendant in the case at hand, called by counsel,
first being duly sworn, testified as follows:
DIRECT EXAMINATION

BY MR. MCLEES:

Q Stiate your full name for the record?
A George Bethea, Jr.
Q George, you have heard the testimony

of Mr. Dodson and Mr. Robinson concerning the encounter
with the police officer on the 13th of August? Tell
His Honor what you remember happened.

A We came over from Church Hill and

A5

CRANE-SNEAD & ASSOC., INC.




10

11

12

13

14

15

16

17

18

19

20

22

23

24

Bethea - Direct

came over the Manchester Bridge. I spotted the police
car coming down Decatnr and Commerce Road, and I rold
Mr. Dodson that's the police right there. They were in
a blue LTD, and they pulled up to the light on Maury
and Commerce. We pulled up beside them. I looked over
at the police, and when I looked over at him, he had a
camera in his hands taking pictures.

I noticed the light changed, and our
car pulled out. We get into the 1000 block of Commerce
Road. They pulled us. When they pulled us, the
officer that was driving the police car came around to
the driver's side of rhe car, the door, and asked Mr.
Dodson for his driver's license, and he told him he had
lost his driver's license. Then the police, he asked
Mr. Dodson to step out of the car, and at the same time
the other officer, who was on the passencer's side of
the police car, was on our passenger's side. The police
officer came to my side, and he asked for my I.D., and
I said I don‘t have an I.D. He said step out of the
car. He, at the same !ime, he had asked Yr. Robinson to
remain in the car. He patted me down. Then he went
back to the car and asked Mr. Robinson for his I.D. Mr.
Robinson handed it to him, and then he asked him to
step out of the car, #nd then patted him down and asked

him the same things he had asked me. At the same tine

CRANE-THEARD & Assod., InG.
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he was calling in our name, and I heard another police
come over the mike and ask if they ne<¢eded the back up.

Q Let me stop you there for a minute,
if I may. How much time had expired from the time the
car stopped to the time the officer ordered you out of
the car?

A Aporoximately 10 wminutes.

e

What were they doing durinag that
time?

A ‘ At that time, he was responding to
the officer that came over the mike wanting to know if
he wanted backup. |

Q Were they calling in about Mr.
Dodson's operator's license?

A Yes, and that officer about back
up --

MR. ROCKECHARLIE: Objection. He has
no'idea why they were calling in.

THE COURT: ¥e was just listening to
them. Go aheud.

Q Did you hear them call in abour the
operator's license?

A Yes .

Q During thar time, before rhey

ordered you out of car, did you make any rhreatening

27

CRANE-UNEAD & ASSOC., INC.




10

11

12

13

14

15

16

17

18

20

21

22

23

24

25

Bethea - Direct
30
gestures to them or thnreaten to do them any harm or try
to get away?
A No, sir.
Q Did you reach under the seat or into

your pocket like you were reaching for a weapon? 3

A No, sir.

Q What did you do?

A When he came up there, I just got
out of the car. He came and asked me and I just

stepped out of the car. He opened the door and I

stepped out.

Q Ask you for what?

A Ee asked me for my I.D.

Q Yon didn't have it?

A No, sir.

0 What did he do then?

A He frisked mne. He told me to step
out, put my hands on the car. He frisked me, patted me

down, and he just told me to remain right there.

0 Hai you Ar that point given nhim any
trouble or threatened him?

A No, sir.

Q - What did he do after he frisked you

the first time?

A He went bacik to the car and got Mr.

CRAKE-SNEAD & A~cS0C., InC.
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31
Robinson.

Q. How many times were you frisked all
together?

A I was tfrisked probably three times.

Q You mentioned they called for a
backup?

A Yes, sir.

Q Did there come A time when other
officers arrived?

A Yes, sir. After he checked on the
decal, there came more and more volice officers,
back-up, and I was frisked.

Q So this was the second time you were
frisked?

A First time, first officer. The
second was Officer Pence frisked me. That was after
the back-up that he had called for, they came up.
Officer Pence knows me, because he got me on another
drug charge. Ee first -- He didn't finds nothing, so I

remained on the side of the car.

Q What happened after that?

A Afrver he frisked me, he frisked Mr.
Robinson.

(§) And then what happened?

Y He carried on the conversation with

29
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the officer that frisked me firsct.

¢) Did there come a time rhat you were

frisked the third time?

A There was a tinird rime. It was an

officer that I don't know his namne.

of the four back-up officers.

He was one like one

Q They arrived after Pence did?
A Yes, sir.
Q Did he f£ind anything?

A No, sir.

didn‘t find anything.

He patted me down, but he

Q Where were you at that time?

A Still in the same place as when

Pence had frisked me.

0 Had you

given any of them any

trouble or threatened them or tried to get awayv?

A No. sir.
0O How did

e

arrested you?

A Come about becausce

had seen something fail out

the ground by my foot.

it come abour that they

.

and

there was

they saicd theyv

Q And this was by your foot?
A Yes, sir.
Q They arrested vou at that point

20
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based on what they found on the ground?
A Yes, sir.
Q How long a period of time was 1t
between the time they first stopped you and the time
the officer arrested you?

A About 30 to 40 minutes.

Q Did they charge you with anything |
else besides possession of cocaine wirh intent to
distribute?

A No, sir.

MR. MCLEES: Would yow answer any

questions of the Court or Mr. Rockecharlie.

CROSS—-EXAMINATION

BY MR. ROCKECHARLIE:

Q You testified that you know Officer
Pence?

y Yes, sir?

A How do you know him?

A Yes, sir.

Q How?

Because he arrested me on a previous

b4

drug conviction.

3
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Q He patted you down on a second time;

is that correct?

A Yes.
0 Where were you standing?
A Where the first police officer

patted me down.
0 Was that the same spot the third
officer patted you down?
A Yes, sir.
MR. ROCKECHARLIE: That's all the
questions I have.
THE COURT: All right.
MR. MCLEES: That's all the evidence

we would have for the suppression motion.

WITNESS STOUD ASIDE

MR. ROCKECHARLIE: Does Your Honor

ASSOC., INC.
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wish the Commonwealth to put on any evidence?
THE COURT: Yes.
MR. ROCKECHARLIE: We would call
Sergeant Paulus.
-4
MARVIN T. PAULUS,
a witness called by the Commonwealth, first being duly
sworn, testified as follows:
DIRECT EXAMINATION
BY MR. ROCKECHARLIE:
Q Please introduce yourself to the
Court.
A Sergeant Marvin T. Paulus, Richmond
Bureau of Police, SNAP Division.
Q Helre you so employed on 8-13-887?
A Yeu, sir, I was.
Q Did you, on that date, have occasion

to observe a vehicle in which the defendant, George
Bethea, Jr., was a passenger in the City of Richmond?

A Yer, I did.

W)
~ Oy
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Q Would you relate to the Court how
that occurred?

A I was observing an '81 Oldsmobile,
blue in color, at Murray and Jefferson-Davis Highway,
was traveling towards -- on Commerce Road. He was
traveling towards Jefrerson-Davis Highway. There was a
subject on the right passenger side that was waving,
making faces.

Q Wonld that be the defendant?

A Yes, it would. That drew my
attention to that vehicle. Upon pulling up beside the
vehicle, Sergeant Warren and myself noticed that there
was no city decal displayed on the windshield. We
stopped the vehicle in the one thousand block of
Commerce Road.

Q Did you, at that time, approach the
driver of that vehicle?

A Yes, I did.

Q What did you 8o upon approaching the
vehicle?

A I asked the driver i1f he wonld step
out. The traffic was close to where we were stopped
at, and I asked him to step on the sidewalk. At this
time I asked him for his operator's license, which he

did not have. I ran the check through DMV to be sure

34
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37
that he did have a driver's license, which ne did have.
MR. ROCKECHARLIE: No further
questions, Your Honor. Please answer
questions of counsel.
CROSS-EXAMINATION

BY MR. MCLEES:

Q Who was the person who was waving
and making faces?

A George Bethea.

Q Did you know him?

A No, I did not.

0 . Did you have a camera?

A Yes, sir, I did.

0 You raised the camera and began
taking pictures of these people in the car?

A I took pictures, ves, sir.

Q Was he makina faces in response to
your holding up the camera?

A No, sir. He was making faces before

I took the pictures.
Q Before you took pictures?

Yes, sir.

b3

35
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38
0] What made you decide to take the
photographs?
A Fo) identification purposes. We had

just moved into that area, and we take pictures of the
people for identification purposes.

Q Did you take pictures of everybody
you see?

A Not everybody, but anybody rthat
draws our attention for any unusual circumstances, we
do take their picture.

o) When you stopped the car, you didn't
have any reason to stop the car except for the absence

of the city sticker?

A Yes, sir.

0 You approached the driver's side?

A Yes, sir.

Q The other officer that was with you

was Sergeant Martin?
A Sergeant Warren.

What did he do7?

o]

He went to the other side.

S

®) To Mr. Bethe«s's side?
A Yes.
O Why did you ask the driver to get

out of the car?

36
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A Because I was standing in the -- on
the Commerce Road side of the veéhicle where traftic
was, and I asked him to steo bhack s0 I could get out of

the traffic.

Q And he dig?

A Yes.

Q So he was cooperative with you?
A Yes.

Q You patted the driver down?

A No, sir.

Q You did not?

A Not that I recall.

Q Did you see anything that looked

like evidence of a crime in the car?

A I saw rice on the floor board of the
passenger's side, which in the past I have seen used to
keep moisture off of narcotics.

Q How long did it take you to
ascertain from DMV that Mr. Dodson did have a driver's
license?

A Between 38 and 10 minutes, I guess.

Q And, at that point you knew he
didn't have a city sticker?

THE COURT: Are we talking about a

city license?

37
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THE WITNESS: Yes, sir. The decal
that you have to buy when you pay taxes.
Q Did you write him a ticket for that?
A Yes, sir, I did.
Q Did you tell him to get back in the

car and leave?

A Yes, sir.

Q You dig?

A I told him he could qo.
Q Did he go?

A Yes, sir.

Q At that particular time?

A When I told him he could go, he
left, yes, sir.

Q Was that before or after they
arrested Mr. Bethea?

A That was after.

0 That was after. So your testimony
is, Mr. Bethea was arrested before you told Mr. Dodson
about the city sticker?

A No, I told him when we stopped hin
for the city sticker, before he was issued a citartion
for it.

Q But you issued the citation At the

very end of this situation?

38
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A I don't recall.

Q You don't recall?

A Somewhere near the end of in, but
I'm not sure.

9] Well, now after you determined --
How long did the entire incident take?

A I-am not sure. I would say in the
neighborhood of 20 minutes.

Q Well, vou would have in your records

the time when you called in that they were pulling the

car over, wouldn't you?

A I don't have any records of that,
no, sir.

Q Youn don't?

A No, sir.

Q What time did you write the

citation?

A Approximately 2:30. I didn’'t write
the citation. I didn't have one. Another police
officer brought it ro the scene.

Q I see. Now you testified that it
took between 8 and 10 minutes to get the message from
DMV, the information that Mr. Dodson had a driver's
license?

A That 1is right.

39
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0 And, the¢ entire incident took in the
neighborhood of 20 miautes?

A Somewhere 1n the neiohborhood. I
don't remember.

Q Whi1t was going on for the other 10
to 12 minutes?

A I don't understand your guestion.

Q What happened after you determined
Mr. Dodson é8id not have a driver's license to cause yon
to detain the car for another 11U to 12 minutes?

A Otrficer Pence arrested rhe subject
in the vehicle.

@) When was rhat?

A Sometime during that time, the 10 or
12 minutes, I assume.

Q Did Qfficer Yunce order both the
other individuals out of the car when you ordered Mr.

Dodscon out?

A No sir, he did not.

O fe did notcs

» . o . te L. 4. Y ~ e J - v -~ = e .- .y
A Sce. gedn¥ WAartveil asked ThO¢ ofhiclr rwo

passengers to qet out oL The car.
Q) ' Seirgeant Warren 3id that before

Officer Pence qot theie?

A ar . s . . Ve e .
A P&, Tliinal "8 avredc!t
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Q
tWwOo passengers?

A

could observe thew.

37

S minutes.

Q

Where did Sergeant Warren have the

He had rhem in a position where he
Ze patted them down?
I lon't belicve he did.

Whan did wiricer Pence arrive?

(V]

Aoproximately 3 minutes later, 3 to

Why were they being detained until

Officer Pence arrived?

A

just didn't have any »lace to go.

Th:y weren't being detained. They

The vehicle was

detained and they apparently were waiting for the

check.

Mr . Dodson?

v

arrived?
A
the vehicle with

paying attention

Yol were still doing the check with

That's correct.

nce

1d

What hapsenea when Officey 2

P

I'y not sure. I was ar the Zront ofr
Mr. nodson, and he was at the rcecar

to winat he Wwas doing. I was nor

paying attention to what was golng on at the rear.

MR. MCLEES: No further questions.

CRANE-USNEAD & AvsuC. ., 10
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THZ COURT: All riqghc.
Whatr time of day or night was rvhis?
THiZ WITNESS: Aporoximately 2:15
p.m., 141¢%.
| THE COURT: 1t was in the afternoon?

THYX WITNESS: Yes, sir, it was.

-——

THiZ COURT: Thank you.

——tt 4 . e teesemmmas - b es s st e . emm—————

WITNiSS STOOD ASIDE

MR ROCKECHARLIE: Serageant Warren.

CEAME CIIEARD o SLan] o,
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Warren - Direct

45

HENRY F._WARREHN,
a witness called by the Commonwealth, first having been
duly sworn, testified as follows:
DIRECT EXAMINIATION
BY MR. ROCKECHARLIE:
0 Foir the record, sir, wonld vyou
please state your name to the Court?
A sergeant Henry F. Warren.
Q Were vyou a Richmond volice cofficer
on 8-13-1988?
A Ye:., sir, I was.
Q Wer e you patroling with Sergeant
Paulus in the one thousand block of Maury Street?
A Yes, sir.
Q Di¢ you, on that day, approach a

vehicle in which the c¢efendant, George Bethea, was a

passenger?
A Yec, sir, I did.
Q Picase Té&:rdale TO Thie Churt tnart

incident?

A Yes, sir. It was abour 2:12% in the
afternoon. We were traveling on Commerce Road, qoing
on Commerce towards Jefferson-Davis Highway. There was

a car that was in the left lane, and wée wWere in the
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right lane. As we apwnroached the car, Sergeant Paulus
brought fo my attention 16 look over here, and I looked
to my left, and I obs«arved Mr. Bcthea, and he was
making faces, moving his hands and things like this
here, and first, it just really frightened me. I
didn't know what was coming off. T told Sergeant
Paulus to pull back be¢hind him a little bit. As we were
pulling behind him, I checked his car. I wanted to see
if there was anything susplcious. First thing I
observed was the lacl: of a city sticker when we got
back in the back of his car. I told Serqe¢ant Paulus
let's @o ahead and pull him.

Q Because or his lack of a ciry decal;
is that correct?

A Yess, sir, thar 1is correct.
) Dic¢i there come a time when you Jig,

in fact, stvo his vehicle?

A Yes, sir, we did.
Q Dic you apprcach the car?
A Yes, s5ir, T apnproaciied the

passenger's side of thée vehicle.
0 Wh. v+ dié vou do As you approached

al

the vehicle?

‘s

A I Ooked atr WM. Bethea firsr. I

glanced intc the car. I had -- T dldn’'t ¥now at that

7 4
T Ty . ~ iy~
U RN = Y WAL w st RN S
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time if there was a weapon or what in the car. Couple
of seconds later I asxed him, wonld you please step out
of the car, and at which time he stepped out of the
car. I took him in position right in front of his door
near the hood of the car. There was a passenger in the
rear seat of the car, and Sergeant Panlus was ralkinag
to the driver. I couldn't sec¢ the passenger in the reav
seat, so at this time I asked the passcenger in the rear
seat to step out of tne venicle.

0 At fhe rime rhat he strepped our ot
the car, did you then pat him down?

A No, sir, T did not.

Q] Did there come a time when Officer
Pence arrived on the scene?

A Yes, sivr, very shortly.

Q How long after your original stop
did Officer Pence arrive?

A Maybe a winure, rwo minutes at the
longest.
0 Sir, What Was vour purpose in askina
these twWo pmassenqers To u$léep out of the vehlcle?

A Wh=zn I :-irst saw My. 2erhea, I

didn't know what ne Wwis golng to Zo. Ee was moving his

hands up and down. W.: had just moved into the sourh
side area into the Bl ickweli arcea. We hadé made some

45
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traffic stops the day prior to this and found weanons
in the car. They were sitting on the rront scar. T
feared that he may have sone weaoons. In my 22 yvears,
I have just never seen this behavior in an individual
before, and it startled me, and it scared mne.

Q Officer, to the best of your
recollection, what was the total time that this
incident took place, this stop from the first you
stopped this car until it was released?

A I would estimate 15 minutes.

MR. ROCKECHARLIE: Thank you,

Officer. No further guestions.

CROSS-EXAMINATION

BY MR. MCLEES:

Q Th:se Q@stTures rhar you saw Mr.
Betheca make when the car was adjacenl TO VOUrs, was e
was making faces at you?

A Ye:s, sSir, and moving his hands also.

Q How was he moaving his hands?

A Toward -- 1n this position like
this, and then they woent Gown. I conid sce --

I - . ey -~
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all five

before.

Cross

Q

He had the fingers of both hands,

fingers, were out stretched?

»
n

Q

0
A

Yes,

threat or norv.

he?

he?

you, did

O

»

he?

b 3

I don't r1eccall.

Moving them up and down?

Yes.

He was making faces, you say?
He was making faces,

Were they threatening you?

I nad never hac¢ this happen to me

I took it -= T &idn't xnow if it was a

Ee didn't shake a fist at you, did

No, sir, he did not.

He didn't point a finger at you, did

Mo, he diédn'r.

He didn't make an obscene gesture at

No, sir, he dic ncr.
Wh> was 7T54KiNQ The dicrures?
I don't recail.

Yon welre or SergeAant Paulws?

49

Oh, you're talking aobout in the car?

Yes.

47
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A Sergeant Paulus picked up the camera

in the car.

0 And rtook a picture?

A I don't know it he did or whether he

had a camera in his hands every second.

Q That was betore or after he was
making gestures?

A It was probably before and during.

Q He took the pictures before and
during the time Mr. Bethea was making the gestures?

A Mr. Bethea was making the gestures

before and during the picture taking, yes.

Q Now when you approached Mr. Bethea's

side of the car, what did you say to him?

A I asked him if he would mind
stepping out of the car.

0 What did he say, anything?

A He didn't say anything at ail, as

best I recall.

0 DiZ2 he :make any rhrears to vou?
A No, he ¢icé not.

Q Did he try to resist you?

A No, he dicd not.

Q Did he reach into his pocket or

inside the car like he had a weapon?

CRANE-SWEAD & ASSGC., INC.
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51
A No, that was what I was watching
for.
Q Did you see any?
A I checked his waist band when he

came out of the car to make sure of that. I looked at
that very hard. That was one of the purposes that I
asked him out of the car, and no, there was no weapon.
THE COURT: You say, did you touch
him or just with your eyes?
TEE WITNZSS: Just my eyes, sir. I
never touched him.

o] And you said you got him in position
in front of the door where the hood was?

A When I closed the door, up in front
of the door between the front bumper and actually where
the door begins sort of towards the hooa of the car.

To make it a bit better to explain, closer to the.frént
wheel.

Q What was the position youw got him
in, was he standing or leaning against the car?

A No, he was standing. I think he
sort of leaped back on the car a lict;e pit.

Q But you didn'rt lhiave him spread eagle
on the car.

A No, sir, I 38id nort.

47
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Q Ycu did not order Mr. Robinson out
of the car?

A No, sir, I did not.

Q You didn'tv?

A I asked him 1f he would qget out of
the car.
\ Q And he didn't threaten you?

A No, sir, he didn't.

0 He didn't do anything threatening,
like pulling out a weapon?

A No, sir.

Q You didn't see any weapon on him?

A No, sir, I did not.

Q And you didn't pat either of those
people down?

A No, sir, I did not.

0 What did you do tor a couple minutes

with these people before Oificer Pence arrived?

A I haé a conversation with Mr.
Bethea.

0 Abcut whar?

A Nothing i1mportant. It was just a

general conversation.
Q What was Sergeant Paulus doing all

this time?

<0

CRANE-SHNEAZD & ASL0OC., INC.
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A He was talking to the driver of the
vehicle.

o} When did Sergeant Paulus advise you
he was done talking to the driver?

A He was still talking to the driver
when Officer Pence pulled up.

Q Now Mr. Rockecharlie asked you why
you asked both of these individuals to get out of the
car? You used the term, asked.

A Yes.

Q What language did you use, do you

remember the exact words?

A Would vou mind stepping out of the
car.

0 And you, of course, were in uniform?

A Yes, sir, I was.

Q And did you tell them they didn't
have to?

A No, sir, I did not.

Q Now you were explaining why you did

this, why you asked them to ¢et out of the car and
mentioned because you didn't know what they were going
to do. You made a traffic stop, and found weapons a
couple of days vefore. That wasn't these people, was

ic?
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A No, it wasn't.

Q You mentioned you had never seen Mr.
Bethea before?

A Nc.

Q You have never stopped him before?

A. I have never stopped him. I have
never seen himn. Yes, sir.

0 Yocu mentioned you were startlecé¢ and
you were scared. That was because he had made a face
at you?

A Yes, sir.

Q Did you feel safer with him out of
the car than him in it?

A Yes, sir, I did.

Q The other man, the one on the other
side of you?

A One on what?

Q Mr. Bethea was toward the front of
the car and Mr. Robinson got out and was toward the
bpack of the car?

A Mr. Robinson was still in the car
and just probably a minute or so later, I d;dn't fteel
comfortable for him being in the back of the car, and
I -- that's when I asked him to get out of the car, and

I did, I felt much more confortable when both of them
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Warren - Cross
were standing there.

Q But you never patted or searchued
either one of them?

A No, I did not.

Q What happened after Officer Pence
arrived?

A Officer Pence arrived, there were
some drugs found, and it ended up that Mr. Bethea was
arrested.

Q Well, now let's break it down. When
Officer Pence arrived, did he pat them down right away,
or did he talk to you, or what did he do?

A I don't recall his specific actions.

) Well, who patted Mr. Bethea down?

A I didn't pat him there.

Q You were there, weren't you?

A Yes, sir, I was.

Q The whole time?

A Yes, sir, I was.

Q But you don't remember who patted

him down?

A I don‘'t remember patting him. AtT
this point there were other people there. Mr. Bethea
was 1in different places at different times. I am

saying that I dicdn't see.
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Q So you didn't see who patted him
down?
A No, sir.
Q And youn don't know how many times he

was patted down?

A

know?

guess.

that?
A

Q

No.

It could have been three times?

I don't know.

Could it have been four? You don't

Could have been five or six, I

Who found the drugs, do you know

Officer Pence.

Officer Pence. How ldng after he

arrived, did he find the drugs?

A

drugs were

O

A
minutes.

Q
after you?

*
Fe)

I don't recall what time that the

found.

He was

there at least five minutes?

Yes, he was probably there ten

Was he

Yes, s

—r
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0 What was going on during that ten
minutes?

A I didn't say it took him ren minutes
to get there. I would say he was there for about ten
minutes.

Q I understand, but after COfficer
Pence arrived, between that time, and it was ten
minutes until the drugs were found, what was going on
during that ten minutes?'

A I said Officer Pence was there
approximately ten minutes. I don't know what time
frame that the drugs were found. Officer Pence arrived
there shortly after we stopped the vehicle, and I am
sure that Officer Pence was there about ten minutes.

Q Between the time OQOfficer Pence
arrived, and the time the drugs were found, what was
going on?

A Me, personally?

Q No, sir. Wnat were all the other
officers doing, to your knowledge?

A I just can't speak for the other
officers. I can only speak for myself. I was standing
there with Mr. Bethea. Officer Pence arrived. My
attention -- I went over to Sergeant Paulus at the
driver's side of the car. I made sure everything was
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5y
okay over there. And, at one& point in time, there were
some individuals walking, you know, on the sidewalk.
They stopped and started to look around and that
attracted my attentiocn. I was focused on those
individuals that walked up the sidewalk, and at one
time I was at the rear of the car. I cannot say what
each and every officer was doing there because I was
seeing to my function there. I didn't see what all rthe
other officers were dGoing.

Q What you were doing once that
Officer Pence arrived, you didn't pay any more
attention to Mr. Bethea?

A Nct a whole lot, no, sir.

Q S¢ in essence, you left Mr. Bethea
in Officer Pence's custody?

A I didn't leave him in hié custody.
Officer Pence was there.

Q You didn't leave him unguarded. You
were afraid of him?

A No, Officer Pence was rthere, and my
attention was drawn to other places, and I checked out
the whole area.

Q You were relying on Officer Pence t0
take care of Mr. Bethea?

A Certainly.

5t
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Q And other officers arrived also?
A Yes, sir, thar's correct.
Q Before the drugs were found?
A I don't Know what period of rtime

the drugs were found, when the officers arrived or,
say, before or after.
Q Well how soon after Officer Pence

did the other officers arrive?

A Very shortly.

Q And you don't know who found the
drugs?

A I found out afterwards that Officer

Pence had found the drugs, but I did not see Officer
Pence find these drugs at this particular time that
they were found at the scene on Mr. Bethea. Belng at
the scene and everything that was happening, I didn't
see what all had happened, T relied on other police
officers that told me things, or just the general
conversations between us.

Q " Now you have mentioned that you did
not pat down Mr. Bethea?

A No, sir.

THE COURT: We have been over this.
Q When Officer Pence arrived, did you

keep an eye on Mr. Bethea, cdid you se¢e him pat him

S7
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down?

not free

left.

A Ne., sir, T 8id not.

ME. MCLEES: No, further questions.

THE COURT: Were the passengers ever

in custody?

THE WITNESS: Not by me, no, sir.

THE COURT: You didrn't consider them

in custody, you just asked them to get our?

..
T=
o

)

to leave was he?

);a

WITNESS: Yes, sir.

%) In response to thatvr, Mr. Bethea was

If he wanted to go, he couldé have

Q He could have walked away, and you

would have let them, and you would not have stopved

them?

A No, sir.

MR. MCLEES: No further questions.

THE COURT: &All right,

Hext witness.
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DUNCAN A. PENCE

WITNESS STOOD ASIDE

MR. ROCKECEARLIE: Officer Duncan

Pence.

DUNCAN A. PENCE,

a witness called by the Commonwealth, first being duly
sworn, testified as follows:
DIRECT EXAMINATION

BY MR. ROCKECHARLIE:

Q For the record, please introduce
vourself to the Court?

A Officer Duncan A. PYence, Richmond
Bureau of Police, assigned to the SNAP division.

Q Were you so employed on August 13,

19887

A Yes, sir, I was.
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0 Did you, on this day, have occasion
to make a traffice stop at the one thousand block of
Commerce Road?

A Y¢s, sir, I did.

Q At that time did you observe the
defendant George Bethea?

A Yes, sir, I did.

Q Please relate to the Court your
observations?

A At the time that I pulled up behind
the 473 unit, I observed three males standing on the
curb beside a parked vehicle there. At that time I
walked up to help with anything I could. I saw that
there was rice in the all in the front passenger seat,
and in the floor board, and I just walked back and
stood at the rear of the car.

TEE COURT: What is the
siginificance of rice in the front seat?
TEE WITNESS: In my experience as a

police officer and from talking from other

officers, and from my experience as a police

62

officer, I have learned that rice is sometimes

used to keep heroin and cocaine dry before it
is distributed.

TEE COUKRT: All rignet.

(28,
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Pence - Direct

A At this particular time, I was
standing at the rear of the car, just standing by, when
I noticed the defendant had his right hand on his waist
line and appeared ro be adjusting something. He then
grabbed his waist line and began jumping up on the rear
of the vehicle, still holding on to his waist and
apoeared to be adjusting something within.

I started to look at him, he jumped
back down off the car still holding his waist line with
his right hand. As he jumped down off the car, I looked
at him even more. As he turned away from me towards
the car, I couldn't see his hands at that time. I
could see his elbows. I could see his arms moving. At
that time I asked him to take his hands away from his
waist for my own protection. I told him that I was
going to pat him down in the area that he kept moving
with his hands for my own protection to make sure he
didn't have a gun. He was leaning with his mid-section
up against the car at the time. I pulled him away fromn
the car to pat that area down, and when I did, he had
white short pants on, and from his left leg pants a
plastic bag fell to the grocund. It contained rice and
Several packets of white powdery substance, which at

the time I belileved to be cocaine.

Q So, ftrom the time you approached the

©f
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scene, how much time elapsed when you patted him down,
say, from the time you arrived at the scene?

A I would say three or four minutes.
couldn't be real sure about that.

Q Did you see Mr. Bethea at any time

when he was patted down in your presence or by your

person?

A No, sir, he was not.

0 Where was Officer Warren at that
time?

A I am not sure exactly. I remember

seeing someone at the front of the vehicle, in the
front of the vehicle that was stopped. I believe
Sergeant Warren and Sergeant Paulus were both there
when I was at the back of the vehicle, as I was just
standing by.

Q Is it your testimony that you
approached the defendant because of the way he was
holding his hands and moving?

A Yes, sir. And the motion he was

making on his walstline. I couldn't tell whether he,

he had anything there, and I had a feeling at that time

that I believe that he had, may have been armed, and

I -- then is when I patted him down, just the area that

he was messing with his hands.
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Pence - Cross

Q When he jumped on to the car, did he
move his hands?

A No, he kept his right hand on his
waistline.

MR. ROCKECHARLIE: No further
questions.
CROSS-EXAMINATION
BY MR. MCLEES:

Q How long before you arrived at the
traffic stop did you get the radio call that someone
had stopped that car?

A Well, we were at Decatur and
Commerce Road intersection, so I imagine we were there
within a minute or two.

Q One to two minutes?

A Yes, sir.

Q Whar was going on as yc't apprcached?
You saw three males on the curb beside the vehicle.
What were tlhe officers doing with the three men?

A As I stated earlier, tnere were two
sergeants standing at the front of the vehicle. They
were sort of standing mid point te the rear. The

03
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defendant and the other two men were standing toward
the front of the mid part of the vehicle.

0 The defendant and the other two were
standing together; is that right?

A Yes.

Q The two sergeants were standing
towards the front of the vehicle?

A Yes, I believe so.

0 There was a group of three civilians

and a group of two officers some distance apart?

A Yes.
Q Did you see anyone patted down.
A Nc, sir, not while I was there

except for the pat down that I made.

Q Did the officer speak to you when
you arrived, I assume?

A I just asked them what they needed,
and they said they were running the information, and
then the occurrence took place where I observed him and
then took action.

Q The Officers sald they were running
this information about the driver?

A Right.

Q And did they leave you with Mr.

Bethea?

6%
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A I was standing in the rear of the
car, just standing by looking, waiting, just watching
the defendant and his two friends while they did their
job that they were doing, and at that time that was

when I observed him.

Q You never saw any weapons in the
car?

A No, sir.

Q You explained something about the

police officers' experience that rice is sometimes used
in connection with narcotics?

A Yes, sir.

Q And, I presume, in your experience,
you have also found rice used at weddings?

A Yes, sir, it is.

THE COURT: It is also used for
cooking, too, but you usually don't find it in

the front seat of a car.

Q Did Mr. Bethea threaten you?
A No, sir, he did not.
Q How soon after you arrived, did this

difficulty he had holding his waistline did that
happen?
A It began a minute or two. It wasn't

very long.

05
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o) But it was three to four minutes
before you patred him down. That was your direct
testimony.

A Yes, I had been there three or four
minutes.

Q He went on holding liis waistline for
a minute or two, and then he started doing it and kept
doing it and then he jumped up on the car?

A Yes. I noticed similar actions in my

experience as a police officer, and his actions led me
to believe that he may have been armed because of my
past experience as a police officer.

Q But inspite of that, this fact
suggested to you that he might be armed, you let him
continue this for one to two minutes bhefore you patted
him down?

A No, sir.

TEE COURT: Officer Pence, did you
pat him down? Can you get up and show me what
he was doing first.

TEE WITNESS: Yes, sir. At the time
that he was standing there, I was standing
around the car. He started doing this motion.
And his shirt that he had on that covered his

white shorts,He gets to doing this motion, and

06
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jumping, and he went like this on the back of
the car still, and he started pulling up with
his hands. So at this time he started jumping
back down off the car. I started to watch him
and his clothes. At this time he jumped back,
and when he jumped, he still held his
waistline. Why you see the waistline is
because of the shirt he had on. He had a green
and whited horizontal striped shirct.

THE COURT: Did he have on shorts?

THR WITNESS: Yes, sir. He leaned
against the car, with his midsection against
the car.

THE COURT: Did you see his hands at
that time?

THE WITNESS: I could not see his
hands. All I could see were his elbows. I
just pulled him off the car like this. The
items dropped from his left pants leq.

THE COURT: You just pulled him off
the car?

THE WITNESS: Yes, sir.

THE COURT: Did the rice come out
first?

THE WITNESS: Nc, sir. The rice was

o7
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around the packets.

THEE COURT: In other words, thart
rice was around the packets?

TEE WITNESS: Yes, sir.

THE COURT: But you did not go
inside his clothing or anything like that?

THE WITNESS: ©No, sir not until
after the arrest.

THE COURT: How large was the bag?

THE WITNESS: Pardon?

THE COURT: Approximately how big
would you say the bag was, how thick?

THE WITNESS: Approximately that
thick.

THE COURT: All right. Thank you.

MR. ROCKECHEHARLIE: I have no further
questions, Your Honor.

MR. MCLRES: No questions.

————— . e St R o e e = ¢ s i e @ o
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THE COURT: Next witness?

MR. ROCKECHARLIE: That would be the
Commonwealth's case.

TEE COURT: All right. Closing
arguments?

MR. ROCKECHARLIE: Commonwealth
waives?

MR. MCLEES: Judge, I would say it
appears a violation of the Constitutional's
fourth amendment ordering Mr. Bethea out of
the car. And, as far as the way.Sergeant
Warren characterized them as asking them to
step out. But, when a police car flashes his
lights and orders them to pull over, a
uniformed officer comes up and the officer's
words are, would von mind stepping out of the
car? I think a reasonable person woulad
interpret that as merely a courteous way of
ordering them out, not, oh gee, that the

defendant is free¢ to ignore or disobey,

"

ordering them out of the car, detaining him.

R \()
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There again no ordinary person woulld suppose

they are able to walk away, and especially

without impunity.

THE COURT: I don't think there was
a question that he wasn't under arrest or in
custody.

MR. MCLEES: But to say he was --

TRE COURT: If he wanted to keep on
walking, they wouldn't have done anything to
him.

MR. MCLEES: We simply contend that
no reasonable person could believe that under
the circumstances, no reasonable civilian
would believe that. Under the circumstances
now, Officer -- Sergeant Warren testifies that
when he left Mr. Bethea, he was relying on
Officer Pence to keep an eye on him, and that
he had been keeping an eye on the two of them.

THE COURT: Keeping an eye on them
and having tnem under arrest are guite
different. I keep an eye on everybody in the
courtroom, pecause you can't rely & on the
deputies to do it all the time.

MR. MCLEES: But there is a

point of contradictrion between the police

7C
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officers. Sergeant Warren's testimony that
Sergeant Paulus was talking to Mr. Dodson
about his operator's license, and Sergeant
Warren was keeping an eye on Mr. Bethea and
Mr. Robinson because he was scared, for no
reason, but that some people a couple days
before had guns. He didn't know anything
about these people.

TBEE COURT: He was more or less
familar with the facial expressions he had
made.

MR. MCLEES: He testified that Mr.
Bethea made a face at himn.

TEE COURT: And raised his hands
and--

MR. MCLEES: I contend that that is
not the way it was.

TKEE COURT: 1In this day and time I
think anybody that makes a face at a police
ofificer, I would watch himn.

MR. MCLEES: Well, the testimony is
that in the subsequent conduct there was
nothing whatsoever threatening or unusual 1in
their subsequent conducr. The officers

contradict the other officer. Sergeant Warren

7/
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says that when Officer Pence arrived, Sergeant
Warren was watching George Bethea and Mr.
Robinson, and then he relied on Officer Pence.

Officer Pence testified that when he
arrived, the three gentlemen who had been
there were midway down the length of the car
and the two officers were standing toward the
front of the car, and rhen Officer Pence said
he watched Mr. Bethea. But, according to his
testimony, nobody threatened the three
officers. We have contradictions between the
officers, and we just have contridictions;
Number 1, the length of the detention of those
individuals is unrealistic. They didn't need
to hold them that length of time to write a
ticket for not having a city sticker.

THE COURT: Not having an operator's
license, they had reason to believe that he
might be driving on a revoked permit, and that
took 8 to 10 minutes.

MR. MCLEEEL: That took eight, nine to
ten minutes, but Sergeant Paulus saicé they
were detained another ten.

THE COURT: I rthink atter the arrest

20 minutes in searching the vehicle. The

72
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additional 10 minutes is to clear up the
defendant and his witnesses. It took 40
minutes or so, and that took 3 to 10 minutes
to check his operator's license. Furthermore,
he didn't have a summons. He had to wait for
an officer to bring a summons, which is not
unusual for a sergeant, when you don't make
many traffic stops.

MR. MCLEES: Well, Your Honor, we
rely on the length of time and, you know, was
it reasonable in ordering Mr. Bethea out of
the car? It was unreasonable. And the pat
downs, the repeated pat downs by several
officers, to be unreasonable.

THE COURT: I really don't have too
much problem with anything, although it does
present a real legal problem. The Court
rejects the idea that they were patted down
three or four times:; and the Court finds the
fact that there are two elements. The
Sergeant was driving down the street, and this
car was on the left of them. The defendant
himself the was one making some faces. This
officer and the other Sergeant got a camera

and took his picture, but that was done right

73 |
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before the other officer noticed that there
was no city license on the car, which gave
them ample reason to stop the car. No city
license. Once stopped, they found out then the
driver of the car didn't have an operator's
license, so the sergeant commenced to
investigate, which I think is the duly of any
enforcement officer, once he determines he
didn't have a driver's license. He checked ¥
to 10 minutes, detaining them there.
Thereafter Officer Pence and his people
arrive. Prior to that, Sergeant Warren asked
him, said, do you mind stepping out of the
car? I don't really interpret that as a
command. It's just a nice way of asking the
man. HKe said it on the stand. Ee said no --
it might have been a different problem -- but
he said he asked him to step out. It was not
a command; it was more a request than a
commandg. But the police officer testified
that several days before in the area of
Blackwell they had found guns in the car.
Also he saw rice on the floor. He knew that
was strange. The Court learned something new;

esoecially that rice 1s used to keep the drugs

74
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dry. My recollection is that he did testify
about that, and, at rhe in any event, it was
rice on the floor found when the other officer
comes. Ofticer Pence comes and he observes rhe
defendant. He saw rice on the floor, which
aroused his suspicion. You were right. Rice
is certainly used in different ways. It is
used on the supper table, used a lot of
places. It's unusual to have it on the right
passenger side of the car. We know that rice
is used to keep heroin and cocaine dry for
distribution. So, that aroused their
suspicion, which is reasonable. And, then,
Officer Pence started to watch him, and his
shirt was over his shorts and he kept holding
on to his waistline. The Court observed the
display by the officer for the record; to me,
I gathered it might have been somebody who
might have a little pain in his stomach; or it
might have been somebody trying to hold up his
shorts, and then he jumped up on the car, and
I gathered from that -- to explain, you don't
jump on both feet -- but he jumped up and sort
of sat on the car, and then he jumped down.

He was still holding it and fiddling with his

75
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waistline.

Most everybody knows that weapons
are carried in the waistband, and he had on
shorts, so it couldn't be a leg holster, and
so with that he thought that he might be
carrying a weapon. Now he even went up and
told the man, I am just going to pat you down
for the use of weapons, for his own safety;
and before, the defendant was sort of up
against the car. Ee just sort of made a
motion, he took his hands and pulled them
back, and that is when the packet dropped out
of his pants.

The Court finds these as a fact,
jumping from the car could have jarred the
packet and came down, and what itvprobably
did, it got loose and he tried to reinsert it
in a secure position and it slipped from his
shorts, so it followed chronologically.

The Court £inds for a fact that the

t

officers were rezsconable in making the stop.
He didn't have a city decal, and the reason

they were checking 1s because he didn't have
an operator's license. And to cite Terry,

Pence, who, from hils observation as a police

CRANE-SNEAD & ASSOC., INC.
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officer, I think we have to sort of rely on
the observation of a police officer. They are
out on the street arresting people, and they
don't know the occupants of the car, they have
fear for their own protection. Those are my
thoughts in the matter. If it were like
defendant stated, Mr. McLees, I would think
that your position was well taken, but the
Court, again finds that he was patted down
only once, and that was by Officer Pence. none
of the other officers seemed to be involved: I
overrule the motion to suppress. You may have
your objections for reasons assigned. Let the
record show those are the finding of facts by
the Court.

TEE COURT: All right.

THE CLERK: George Bethea, you stand
charged that you, on or about hugust 13, 1988,
did feloniously and uniawfuliy nave in your
possession or have under your contro: a
certain drug, to-wit, cocaine, & Schedule II
controlled drug, with intent to distribute.
How do you plead, guilty or not guilty?

DEFENDANT BETKEA: Not guilty.

THE CLERK: And on your plea of not

77
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January 9, 1989

TheGR.-\:NDJURYchnrges that:  on or about August 13, 1988, in the City

of Richmong,

P
George Bethea, Jr.

did feloniously and unlawfully have in his possession or

have under his control a certain drug, to-wit, cocaine, a
f) K

Schedule II controlled drug, with intent to distribute.

Virginia Code Section: 18.2-248
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IN THE CIRCUIT COURT FOR THE CITY OF

COMMONWEALTH OF VIRGINIA,
PLAINTIFF.

V.

GEORGE BETHEA,
DEFENDANT.
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MANCHESTER CO

MOTION TO SUPPRESS

COMES NOW the Defendant, by and through his Undersigned

Attorney and MOVES this Court for an ORDER suppressing the

As Grounds the

evidence seized in the above-styled cause.

Defendant says:

1. Defendant was a passenger in a vehicle stopped by
Sargeants Paulis and Warren of the Richmond Bureau of
Police. The stop was made pursuant to observing that
the vehicle had no city decal dlsplayed on its

windshield.

2. At the time of the stop, all three (3) occupants of the
vehicle were ordered to step outside the vehicle.
Backup units were also called and the subjects were
detained for at least thirty (30) minutes.
were frisked at this time for weapons.

Subjects

3. During said detention, Officer Pence, one of the backup
units, observed Defendant adjusting his clothing.
officer moved the Defendant from the car and the
evidence was seized from the ground near the defendant

after it fell.

Defendant respectfully requests that the evidence be

suppressed as the detention and seizure of his person was in

violation of his federal and state Constitutional rights.

.". Q[ ’\
YR

Respectfully Submitted,

GEORGE BETHEA
By Counsel

B /C‘f\(’p

Jochn H. McLees, Jr.

-Public Defender

>Counsel for George Bethea
Office of the Public Defender
900 East Main Street
Richmond, Virginia 23219

(804) 225-4330
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JUDGE WILKINSON

Hirginia: igizgn
Jn the Tircuit Qourt of the ity of Richmond, Manchester Courthouse
the 30th day of January, 19 89
Commonwealth of Virginia, plaintiff, )
)
against : ) Indictment for a
) Felony -
George Bethea, Jr., defendant, ) Case No. 89-30-F

George Bethea, Jr., who stands indicted for a felony, to-wit:
feloniously and unlawfully have in his possession or have under his
control a certain drug, to-wit, cocaine, a Schedule II controlled
drug, with intent to distribute, this day was led to the bar in the
custody of the Sheriff of this City, and also appeared John McLees, Jr.
his Attorney at law, and John Rockecharlie, an Assistant Attorney for
the Commonwealth.

Whereupon, counsel for the defendant moved the Court to
suppress certain evidence seized in this case, and the Court having
heard the evidence and argument of counsel, doth overrule said Motion.

Thereupon, the defendant, being arraigned, after consultation
with counsel, pleaded not guilty to said charge, and with the consent
of the accused, and the concurrence of the Assistant Attorney for the
Commonwvealth, and of the Court, trial by jury was waived, and the
Court having heard the evidence on behalf of the Commonwealth, counsel
for the defendant moved the Court to strike the Commonwvealth's evi-
dence as to the intent to distribute, which Motion the Court overruled.

Whereupon, the Court having fully heard the evidence and
argument of counsel, doth find the defendant guiltv as charged in the
Indictment, but the fixing and imposition of sentence is delaved until
March 10. 1989 ar 9:30 a.m, pendinue & pre-szntence ressrs of thye Pro-

bation and Parole Officer ot thisg Districys, =and the dorendnnt wasz

remanded to jail. E?C)
tnier this order;, o -
T ///
&lﬂ/% é/ r—— . 'J:.\:._i‘

P
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" Judge Wilkinson

Tapscott
Dodson
Hirginia:
I the Tircuit Court of the ity of Richmond, Manchester Tourthouse
the 10th day of March, 19 89.
Conmonwealth of Virginia, plaintiff,)
) Order -
against ) Case No. 89-30-F
)
George Bethea, Jr., defendant, )

(D.O.B. 4/28/65)
(Date of Offense: 8/13/88)

George Bethea, Jr., who onJanuary 30, 1989, was found quilty of possessing
cocaine, with intent to distribute, but against whom the fixing and impcsition
of sentence was delaved pending a pre-sentence report by the Probation and Parole
Department, this day was led to the bar in the custody of the Sheriff of the
City of Richmond, and also appeared John McLees, Jr., his Attornmey at law, and
John A. Rockecharlie, an Assistant Attormevy for the Commonwealth, and Marie A.
Donovan, his Probation and Parole Officer.

Whereupon, said report having been filed according to law and the defendant
advised as to the contents thereof, and having waived his privilege of cross-
examining the Probation Officer thereon, and arguments of counsel having been
heard, after allocution of the defendant, it is the judagrent of this Court that
ﬁhe defendant do pay and satisfy a fine in the sumof $100.00 and be confined
in the penitentiary for a period of fifteen (15) years, but for reasons appearing
prorver to the Court, the last seven (7) vears are suspended duriﬁg the cefendant's
good behavior, and on further condition that he abide by the rules and regularions
of the Sheriff of the City of Richmond and/cr the Director of the Department
of Corrections while incarcerated; that he be placed on supervised probation
upon his release; that he enter into and successfullv complete & drucg treatment
program; thar he waive his fourth amendment right to search and seizure and submit
to anv blood/urine analvsis his nrobation officer daxns apnrepriziz o detarming

if he has ueod anvy illegal subsrmances; and

i o eia Sl memet N esaemm e =
= RSP SUKIIINC St LRI IO

LGT 2 A

in this proceeding. Z/




It is further Ordered that the Commonwealth do recover of the defendant
her fine and costs incident to this proceeding, and fhat the defendant be remanded
to the custody of the Sheriff of this City tc_J be dealt with according to law.

It is further Ordered that the $801.00 seized at the time of the defendant's
arrest and marked as Commonwealth's Exhibit 3, be forfeited to the Commonwealth,
and held by the Clerk for a period of thirty days from the date of final judgment
and if no appeal is noted then said money shall be applied to the defendant's
fine and costs in this case and in Case No. 88-438-F.

The Court certifies that the following drugs were introduced as evidence:
Commonwealth Exhibit 2, ten (10) knotted plastic bag corners containing cocaine,
1.625 grams, and a clear plastic baggie containing rice and sixteen (16) small
ziplock plastic bags of cocaine, 7.521 grams.

It is further Ordered that said drugs introduced in this case be forfeited
to the Commonwealth and held be the Clerk for a peried of thirty days from the
date of final judgment and if no appeal is noted then said evidence shall be

destroyed as provided for by law.

Enter this Order,

Oorsidt.

!

/
Enf.Law O.B. pa.

/
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"VIRGINTIA:

COMMONWEALTH OF VIRGINIA,

MAR 1'71989

IN THE CIRCUIT COURT FOR THE CITY OF RICHMOND

CLZRK b orw* o

)
PLAINTIFF. )
) i —
V. ) CRIMINAL No. KT-32-[7
) .
GEORGE BETHEA, ) *‘”’iﬂ’\_'
DEFENDANT. ) w )

NOTICE OF APPEAL

George Bethea, hereby notes his appeal from the judgement of ”
this court entered on March 10, 1989. A transcript of the trial
and other incidents of the case will be filed.

GEORGE BETHEA
By Counsel

M g

. T e e,
lb_...._. L W EV O PR

hn B\ McLees, Jr.
Pu lic Defender

-Counsel for George Bethea

Office of the Public Defender
900 East Main Street
Richmond, Virginia 23219
(804)225-4330

CERTIFICATE OF SERVICE ' T

1. The Appellant is George Bethea, inmate, Richmond City
Jail, 1701 Fairfield Way, Richmond, Virginia. Counsel for the
Appellant is John H. McLees, Jr., Office of the Public Defender,
900 East Main Street, Suite 801, Richmond, Virginia, 232189,
(804) 225-4330. Counsel for the Appellee is Aubrey M. Davis,
Commonwealth's Attorney, for the City of Richmond, 800 E.
Marshall Street, Richmond, Virginia 23219, (804) 780-8045.

2. On March(jz, 1989, copies of the Notice were delivered
to opposing counsel and to the Honorable David B. Beach, Clerk
of the Supreme Court of Virginia, 100 North Ninth Street,

Richmond, Virginia 23219.

3. Counsel for the Appellant was aD“Olnjﬁv(bV the Court.
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COURT OF APPEALS OF VIRGINIA
Present: Chief Judge Xoontz, Judges Baker, Barrow, Benton,
Coleman, Duff, Moon, Willis, Elder and Bray"
Argued at Richmond, Virginia '

GEORGE BETEEA, JR.

<

. Record No. 0371-89-2 OPINION BY

JUDGE SAM W. COLEMAN ITT
COMMONWEALTHE OF VIRGINIA MAY 26, 1992

UFON REHEARTNG EN BANC
FROM THE CIRCUIT COURT OF THE CITY OF RICEMCND
James B. Wilkinson, Judge

Russell C. Williams, Assistant Public Defender
(David J. Johnson, Publ;c Defender, on trief),

for appellant.

Marla Lynn Gratff, Assistant Attorney General

(Mary Sue Terry, Atg.ornev General, on brief),

for appellee.

In this appeal, we hold that a police officer’s resguest or

.
<
m

n,

H

ective for a passenger to stap out of a lawfully detained
vehicle doces not constituts an unrsasonable seizures in violation
of the fourth amendment. A panel of the Court held that the
officer illegally seized the passenger by asking or telling him
£o exit the car and, therefore, the evidences disccversd on the
passanger aftar he disembarked was the ressult of an illegal
seizure. See Bethea v. Commonwealth, 12 Va. App. 303, 404 S.E.2d
65 (1991). Upon a rehearing en kanc, we affirm the ruling of the
trial court that refused to suppreass the evidence; acccsrdingly,
we uphold Bethea’s conviction for possassing cccaine with the
intent to distribure in vioclation of Czde § 18.2-248, for whica
he was sentenced to fiftsen years imprisconment 'ith'saven years

suspended.

84



A "saizure" for purposas of the fourth
amendment occurs when the
"circumstzances...amount to & show of official
authority  such that ‘a rsasonable perscn
would have believed that he was not frese to
leave.’"™ "(Wjhenever z pclice officer
accostTs an individual and restrains his
fresedom to wzlk away, he has ssized that
perscn. ™

o]

Moss v. Commonwealth, 7 Va. Apm. 305, 307, 373 S.

, .2d 170, 171-72

(1288) (citztions cmittad). The fourth amendment dces not

unr=asonable is detsrmined by balancing the individual’s right to

be free from arbitrary government intrusions agzinst scciety’s

ccuntervailing intersst in preventing or detscting crime and in

prctacting its law enforcsment officers. Unitsd Statss v,
Brigneni-Sonce, 422 U.S. 373, 278 (187%8). Emploving this
balancing t=2st, the Supreme Court, in Pennsvlivania v. Mimms, 434

H
1]
3.
ct
&
m

G.S. 106 (12877), neld that a polica cfficer whe crde
&ct=d reascnably, and thus, the ssizurs was permissible under the

"legitimata and weighty" intaregt in the personal safsty of its
police officars, who ctherwisa czuld be expesad ts danger from
"assault" and "unobsarved movements® if the driver remained in
the vehicle, cutweighed the "de minimis" intrusicn ints the
driver‘’s privacy intarest in being reguired tc stap out of tle
vehicle. Id. at 1i10-il.

While Mimms invclved the driver of the vehicle, the
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principles upon which tThe decisicn is zase
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éncompass a passenger in a lawfully detained vehicle. See id. at
122 (Stavens, J., dissenting) ("the court’s logic necessarily

encompasses the passengerx"); sse also Rakas Vv. Tllinois, 439 U.s.

128, 153 n.4 (1878) (Powell, J., ccncurring) ("(Tlhis Cour:
determined in Pennsvlivania v. Mimms, that passencers in

automobiles have no Fourth Amendment right nct to be ordered from

their vehicle, conce a prope top is made") (emphasis added);
Folev v. Connelis, 43S U.S. 2¢1, 2¢8 (1¢78); United Stztss v

Tavlor, 357 F.2d 210, 234 (4th Cir. 1¢88).
The state ccurts which have ccnsidersd the passanger issue,
since the Mimms cdecision, have consistently held that it is

reascnable for a polica cificer to direct or ask a passencer to
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exit a vehicle céurin

amendment prctacticns. Sse Stats v. Landrv, 588 So..2d 245, 347

(La. 1891) (overruling Stzte v. Williams, 366 So. 24 1265 (La.
i878)); Zeovle v. Marcinez, 466 N.W.24 280, 383-84 (Mich. Ct.

v. Melgosa, 753 ©.2d 221, 228-26 (Cz2l. 1i988) (en banc); Stats v.

Xevnolds, 753 S.W.2d 1, 2 (Mo. Ct. App. 1988); Peguie v. Padilla,
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132 Cal. Rptx. 87, 98 (Cal. Ct. App. 1982). See a

Commonwealth, Va. App. ' S.E.2d (1e22).
Whether the actions of the officsr ares resascnable depends on
Tle facts and circumstancas cf each case. Viewed in the licht

mestT fzavoraplie

ct

tc the Commcnwealth, Hicginpotham v. Commonwezltih,

216 Va. 349, 252, 218 S.Z.2d 324, 337 (197%5), the evidencs at
trizl estzblisped that Gecrge getnez, Jr., Was a passancer in a
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vehicle law

~<

stopped by Officers Marvin Paulus and Harry

Warren. OQffice

w

Paulus, who was new to the force, had a camera
and had tazken photographs of Bethez from the patrol car. The
officers obsarved the occupants of the vehicle, and, in
particular, Bethea, "making faces," "waving his hands," and
"waving® at the cfficers. 3Secause the venicle did not disgplay a
City of Richmond deczl on the windshield, the officers decided to

stop the venicle. When Pzulus apprcached the driver, he asked
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im to sta2p out ©
license, which the driver did not have. While Pzulus ran =z
Department cf Motcr Venicles check to see if the driver was

licensed, Cfficer Warren asked Eethez if he would '"pleazse stap
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c3us

out of the czr"

xitsd the vehicie and Warren "tgok him

m

had scared nim. Sethez
in position right in frznt of his dcor near the nood of the car,"
Wwnere he rs=mained. OfZicer Duncan Pence arrived cn the scane
shortly therezfizr and ckserved rice on the front passenger floocr
of the vehicle, which-he Xnew was ussd cn occasicn to keep
czcaine or hercin dry. In the meantime, Pence saw éethea get up
an the rear of the autcmobile while holding the waistline cof his
shor<s, fump off the vehicle, still holding his waistline with
his right hand, and turn toward the vehicle so that Pencs cculd
not see nis hands. Pencz dirsctad Sethea to tzke his hénds away
from his waist. Fence told Bethez that he was coing to "pat him
down in the arsz that he kept moving with his hands” to make sure

he did net have & Wearcn. AaAs Pencs pulled Bethez away from the

B3



vehicle, a plastic bag containing rice and severazl packets of
cocaine fell from the left pant leg of Bethea'’s shorts.

Bethea does not contest the legality of the stop of the
venicle. Also, the Ccmmeonwealth concedes that when the palice
stopped the vehicle and dirsctsd Bethea to step outside, Bethea
was saized for fcurth amendment purposses. Consaguently, the sole
issue is whether Officer Warren acted unreascnably when he
requested that Bethez exit the vehicle. Bethea’s liberty

interest in remaining free from arktitrary intsrmedd
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agents pust ke balancsd zgzinsc
The officer’s intrusive action.

The stats’s intsrsst in the perscnzl safety of its pclics

ace ccnfrontation [whic¢h] diminishes the
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cossibility, cotherwises substantizl, that (the cccupants of the
venicle] can make unctserved mevements (which), in turn, resducss
the likelinoed that the cfficser will ke the victim of an
assault." Id. (fcotnctz cmitzad). We acknowledge that intrusion
on a passenger‘s personal liberty is different than the intrusion
on the driver’s personal liberty, which was at issue in Mimms.

Because the passanger has broken no law, he or she rsasonably

expects the police afficars to deal solely with the driver Ses
2 W. LaFave, Search and Seizurs § £.2(h), at 46% (2d ed. 1287).

Nevertheless, the intrusicn con a passenger’s gersonal liberty is

de minimis. The intyusion invelves nc tcuching, IZIrisking cr

38



paysical intrusion of the person; it is of short duration and the
safety interest to be prctacred is "legitimate and weighty." To
ccmply with the requeét, the passenger need only to exit the
vehicle, an act that amounts tc no meres than a mers

inconvenience. Likea the driver, the passanger "is being asked to

-

expose to view very litile more of his person than is alrsady

exposed." Mimms, 434 U.S. at 11l. When the stats’s intarest in

passanger’s personal likberty, the former prevails. Conssguently,

Officer Warrsn actsd reascnably in resquesting theat Bethez exit

amencmnent
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QENTON,.J., with whom Koontz, C€.J., and Barrow, J., join,
dissenting. :

The majority’s reliance con Pennsvivania v. Mimms, 434 U.S.

106 (1977) to support its contantion that the fourth amendment

n zutcmnobile

®
N
i
"
8]
d
m

allows a police officer to order a passang

and detain the passencger during a2 rcutine traffic stop is

[

misplaced. "[Albsent some articulables suspiciocn vis-z-vis the

vassenger, the Mimms rzticnals dees not authorize resmoval of the

passenger frcm the vehicle." Stzts v. Recker, 453 N.W.zZc 604,
607 (Towa 1990). See zlsg Eeller w. State, 576 S0.24 398 (Flza.

(Utah 1289); Johnson v. Stats, 601 S.W.2d 326, 32¢ (Tann. Ct.

The Mimms opinion "hold{s] only that cnce a motzsr vehicle

has been lawfully detzined for z traffic vieolaztion, the polics

officers may order the ¢driver to get cut of the vehiclie without

viclating the Fourth Amendment’s proscription cf unrsascnable
searches and ssizures." 434 U.S. at 111 n.é (empnasis added).
Indeed, the Court notsd that iis decisicn focusad cn the driver
rather than "occupants" in generzl. Id. at 110 n.5. Underlying
the Court’s.reasoning is the premise that the driver was lawrfull
detzained. Id. at 109. That premise is reinforced in New York v.
Class, 47% U.S. 106 (1°86), where the Suprsme Ccur:,‘citing
Mimms, stated that since the cificers in Mimms "had perscnally
coserved the seized individuzl in the commission of 2 trzffic
cffense befors requesting that he exit his vehicle," 47% U.S. at

117, That obsarvaticn allcwed the balznce ketween governamental

~=,



interests and governmental intrusion to "tip in favor of the
legality of the gavernmental intrusion." Id. On the other hand,

& mers passenger in a vehicle stopped for a routine traffic

violaticn is not the person who committsd the traffic offense.

0

At 2 minimum, the cfficsr must have z reasonable articulable
suspi;ion of personal danger to order the cassenger cut of the
vehicle. €e Jonnson, 801 S.W.2d at 328. The pclice officer in
this case did not articulats such & suspicicn and this recaord
contains no facts which would suppeortT such a suspicicn.

The majcrity reliss con cases that appear Ttz compert with its
determination that Mimms applias equally to drivers and
bassengers. However, Ifor the most part, the passages rslied on

by the majority are dicta, ges Folev v. Connelis, 435 U.S. 291,

298 (1978); Derxicott v. Marvland, 578 A.2d 791, 793-3%4 (Mcd. App.

1920} ; cr found in diczz in a czsncurring opinicn, s=e Rskas v,
Illinois, 439 U.S. 128, 1535 n.4 (1978) (Fowell, J., conecurring);
cr made without analiysis cf the diffesrant privacy intsrests

involved, gee U.S. v. Tavior, 857 F.2d 210, 214 (4th Cir. 1288);

Ul

3 .24 221 (Coleo. 1588); St=t= v. Revnoids,

Pecple v. Melgosa, 7

753 S.W.2d 1, 2 (Mo. App. 1988). Nothing in Mimms indicatas that

—~

the passenger shares with the driver the same lessaned degree of
privacy rights when the driver is stopred for a txzffic
violation.

T™e fact that the driver was (commitzing &
traffic viclation] authorizes the officsr <o
sten the vehicle in which the passanger is
riding. The ressulting int-usion on the
passanger which flows from the initial stcp
is an unavoidable consequence of action
justifiably taken against the driver

Furcher iatrusion on the passanger is nee

=



however, unless some articulable
exls;s concerning a violation of
Taw by nat person, or unless further
interference with the passanger is raguired
to facilitate a lawful arrsst of anather
person or lawful search of the vehicle.

C!D

State v. Beckasr, 458 N.W.2d at 607.

4

The rescord proves that the two City of Richmond polics

",

officers were sitting in an unmarked automobile tzking "picturss

of people for identificaticn when Eethe<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>