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1 

2 NOTE: Court is couv~ned «t 2:00 

3 p.m. The Court Report~r is sworn; with the 

4 defendant prasent 

5 THE CLERK: The Commonwealth of 

6 Virginia against George Beth~a, Jr. Is the 

7 Commonwealth prepar~d, Mr. Rockecharlie? 

8 MR. ROCKECHARLIE: Yes, ma'am. 

9 TH:~ CLERK: Is the defendant ready, 

10 Mr. McLees? 

11 MR. MCLEES: Yes, we are. 

12 TH~ CLERK: r.eorg~ Bethea, Jr., you 

( 13 stand charged that, on or about August 13, 

14 1988, did feloniously and unlawfully have in 

15 your possession or have under your control a 

16 certain drug, to-wit, cocaine, a Schedule II 

17 controlled drug, with intent todistribute. Do 

18 you plead guilty or not guilty? 

19 DEFENDANT BETHEA: Not guilty. 

20 MR. MCLEES: Exc11st: m.:, Your Honor, 

21 wE: h a v 8 a w o •: ion to sup p r t:: s !::i o u t s t and in g . 

22 T H j~ C 0 U R T : h 11 r i c:• h r . W ~ \~ i 11 t a k e 

23 that up. 

24 MR. MCLEES: We c~ll Tony Dodson. 

25 We also move that all witnesses be r&mov~d. -
2 
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TESTIMONY OF TONY DODSON 
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1 THE COURT: All right. All 

2 witnesses for this cnse pl~Rse w~it in the 

3 witnt:ss room. 

4 

5 

6 

7 

8 

9 TONY DODSON, 

10 a witness called by the defendant, first being duly 

11 sworn, testified as f0llows: 

12 DIRECT EXAMINATION 

13 BY MR: MCLEES: 

14 Q Mr. Dodson, introduce yourself to 

15 the Judge, please. 

16 A My name is Tony Dodson. 

17 Q Do you know George Bethea, who is 

18 sitting here? 

19 A Yes. 

20 Q were yoH with him on August 13, 

21 1988? 

22 A Yes, sir. 

'23 Q Was he riding in the car that you 

24 were driving? 

25 A Y e ::; , sir , right , riding in my c R r . -
3 
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Dodson - Direct 

Q Oij thE:r& come a ti1n2 when that car 

was stopped by Richmond ~olic~ Offic~rs? 

A Yes. 

Q Weald you ~xplain what papp-:ned when 

the officers stopped the car? 

A We were coming from Church Hill. We 

were coming from Church Hill where I had went over to 

pick George up. We c~me across che Manchester Bridge. 

At that time we were going between Stockton and 

Commerce. We went pasted the stop light on Stockton 

Street to Maury and Commerc~, and at that time on the 

right-hand lane there was two officers in a plain car, 

and I was in on my far left side and stopped at the red 

light. Looked over, and one of the officers had pulled 

up a camera like he was taking pictures. At that time, 

the light had changed. I pulled off and looked in my 

rear view mirror. I looked inside at my front mirror, 

and seen them come through the light, from my right and 

all the way to my left, and at that time they pulled me 

over. The officer got. out of the car, cam~ up and 

asked for my drivers :icense. I told him I had 

misplaced it. He cal~ed in, anc he snid rhat 

everything was straigt1t and told me I had to go down 

and get a city sticke1·. 

Q No \-1 d i d r h c::: n f f i c -=: r m" k e yo 11 ~~ c t o u t 

LL 
I 
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Dodson - Direct 
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1 of the car? 

2 A Yc::s, h~ did. 

3 Q Wh2n was that? 

4 A Aft~r h~ hnd cnlled in and checked 

~ 
5 and told me I had to ·"Jet a city sticker, and the-n he 

6 told me to get out. 

7 Q After he told you to gat. ont of the 

8 car, you did get out of car? 

9 A Yes, sir. 

10 Q Who else was in the car with you? 

11 A George Bethea and Walter Robinson. 

12 Q Wh2re were they riding? 

13 A George was on the passenger's side 

14 and Walter Robinson, he was in the back on the 

15 passenger's side. 

16 Q Now, how many officers approached 

17 your car? 

18 A At the time he cnme through the 

19 lights, there were two officers. 

20 Q Th~y wer~ both in rhe s~m~ cnr? 

21 Ye'-:3, !:iir. 

22 Q So two originally stopped? 

23 A 

24 Q Did they both npproach your car at 

25 this time? -
5 
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Dodson - Direct 

1 Th~ on~ in th~ driver's side came 
~ 

2 first to the driver's door, ~nd th~n rhe one on the 

J passenger's side came to my pass~nger's side. 

4 Q Did he speak to G~orc_:re or do you 

5 know? 

6 A He think he asked G~orge to step 

7 out. 

8 Q Wh~n did he ask George to step out? 

9 A Af~er the first officer asked me to 

10 come out, and then th~ other officer asked George and 

11 then he asked Walter Robinson to get out. 
~ 

12 Q That was after the officer told you 

13 you needed a city sticker? 

14 A Yes. 

15 Q Now, had you threatened the 

16 officers, or reached HP in the seat, or reached into 

17 your pocket as though reaching for a weapon or anything 

18 like t.ha t? 

19 No. sir. 

20 Q Wa~ there any~hing that you were 

21 trying to hide? 

22 A No. sir. 

23 Q Wa~; Georg~: doing any of those 

24 things? 

25 A No, sir. 
,-.. 

6 
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Dodson - Direct 
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1 
~ 

Q Was he trying to hide anything --

2 No, sir. 

3 Q -- or trying to give the officer a 

4 bad ti:ne? 

5 No, sir. 

6 Q Ho'.-1 about. Mr. Robinson in the 

7 backseat? 

8 A No, sir. 

9 Q Wh~t happened after the officer 

10 asked that. all three ,)f you step outside of the car? 

11 A The one that pulled me out, he asked 

12 me to stand up against the car, and told me to throw my 

13 hands against the car so he could pat me down to see if 

14 I had a weapon. 

15 Q Did you have a weapon? 

16 A No, sir. 

17 Q Did he take anything from you? 

18 A No. 

19 Q 

20 A He p rt t t ~ d h::. ::~ down t1 n d r old him to 

21 ~tep on th~ curh and ~hrow his hand~ a0ain~t th& car 

22 and patted him down. 

23 Q Di{i they tRke ., weapon from him? 

24 A No, sir. 

25 Q Did h t:: t r y r- c, g i v ~ hi m a h a r d t i me 

7 
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Dodson - Direct 
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1 or threat~n them at that point? 

2 A No. sir. 

3 Q Did th~y takl:!- ~nything from him at 

4 that point? 

5 A No, sir. 

6 Q Did they do the same with Mr. 

7 Robinson? 

8 A Yes, sir. 

9 Q Did additional officers arrive, or 

10 was it just the two? 

11 A Other officers. There was a police 

12 car pulled up, and then ·r guess a couple of seconds or 

13 minutes some more detectives or some more officers' 

14 cars pl.tlled up. 

15 Q Now how many ~imes were you patted 

16 down? 

17 A I was patted twice. 

18 Q By two different officers? 

19 A Yes, sir. 

20 Q Do y o u know h Cd-1 m .1 n y t i m..:: s G t: o r g e 

21 was patted down? 

22 A To my knowl~dg~. I think it was 

23 three times. 

24 Q By the same offic2r eRch tim~ or 

25 different officers? 

II 
II 

g 

I 



Dodson - Direct 
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1 A Different officers. 

2 Q Did they s.1y why tht:y were patting 

3 him down or what they were looking for? 

4 A 0 n '~ o f . t h t:: o f f i c e r s s a i d t h a t h i rn 

5 and George had run across each other one time before. 

6 Q What did that officer say? 

7 MR. ROCKECHARLIE: Objection. 

8 Hearsay. 

MR. MCLEES: It is admission by a 

10 party involv~d and it is a verbal remark made 

11 in his presence. 

12 Q What did that officer say? 

13 A He said, he told the officer that he 

14 had caught George before with some type of drugs, and 

15 then that he was going to pat him down because he might 

16 have something on him. 

17 Q Do you remember which officer that 

18 was? 

19 A Not by nallle p-1rticularly. 

20 Q Whbt does h~ look lik~? 

21 I HO\Jld sc;y six fc..::r, six-nn.e kind 

22 of blondish, brownish hair. 

23 Q Blc,nd-brown hair? 

24 A Ye~. 

25 Q Is it on~ of th~ police offic~rs 

q 
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Dodson - Direct 
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1 that just stepped out into th~ hall? 

2 A Yes, sir. 

3 Q Now did there com~ a rime when they 

4 arrested Georg~? 

5 A Yes. 

6 Q Do you know what. happened right 

7 before they arrested him? 

8 A My back was kind of toward him. 

9 When he was getting shaked down, I was getting shaked 

10 down. Again, all I h~ard was officers had told him to 

11 move and he had moved and would not and another said he 

12 was going to look aro11nd th.:: car and what. not and I 

13 heard, I don't know exactly which officer it was, say 

14 they had got something. 

15 Q Did yon see rhern find anything or 

16 pick anything up? 

17 A ~Jo, the only thing I seen, I turned 

18 around and the officer had some, a big bag in his hands 

19 with some white stuff in it. 

20 Q Is that when he arrest~d Georg~? 

21 Ye!>, sir. 

22 Q Ho\1 long did it take from th<: time 

23 that the police first stopped you until the time they 

24 arrested George? 

25 20, JO, 40 minutes, something likE: 

10 



13 

1 that. 

2 Q Somewh.:re b~·t wt:en 30 and 40 minutes? 

3 A Ye:), at most. 

4 Q Ditl th~y arrest you for anything? 

5 A No, sir. 

6 Q Did they charge you wi t.h anything? 

7 A No, sir. 

8 Q Did t.hey chnrg~ Mr. Robinson Hith 

9 anything? 

10 A No, sir. 

11 Q Th~y just took Mr. Be rhea away? 

12 A Yes. 

13 MR. MCLEES: \~ould you answer any 

14 que:stions Mr. Rockecharlie may have? 

15 

16 

17 

18 CROSS-EXAMINATION 

19 BY MR. ROCKECHARLIE: 

20 Q Mr. Dodson, yo11 ncknowledge th<=lr 

21 your car did not have a city st:ck~r on there; i~ that 

22 correct? 

23 A Yes, sir. 

24 Q Thnt is th~ reason that one officer 

25 approached you on the diver's ~id~; is that corr~ct? 
,_... 

II 
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23 

24 

25 -

Dodson - Cross 

A Yes, h~ approach~d. 

Q And, h~ ask~d you for yonr 

operater's licen~e. and you didn't have one; i~ that 

correct? 

A 

Q 

That's right. 

Did he not at that t irne ask you. to 

step out of the car? 

A After he called in and checked for 

my ID. 

Q So it's your testimony today that he 

approached you, you did not have an operator's license, 

and he went back to his car and he came back? 

A He told me to sit there because he 

was going to run it. 

Q Then he told you after he ran it. 

through, to step out of the car when he c;;me back? 

A Yes, sir. 

14 

<2 And he cid not. rake you ro the: other 

side of the car so yo~ w&r2 away fro~ th~ traffic? 

He told m~ to srep forw~rds, sr&p tn 

the front of the car. 

of the car. 

I was ::;till ~'H1 my le:ft-hand side 

Q Wh-=n you sr~pp~d out of the car, wrt.s 

Mr. Bethea and the ot~er gentl~mcn in the car, or had 

t h e y a 1 r ~ R d y s t c p p ~ d . ) u 't o f r h '= \.: <1 r ? 

1'2 
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Dodson - Cros~ 

1 A Thay w~r~ still in the car. 

2 Q \-1 h -~ n d i d t h t: y s t ~ p o u t o f r h e c a r ? 

J A After th~ officer had told m~ to go 

4 to the front of my car. 

5 Q Th~n the other officer who was on 

6 

7 

8 

9 

10 

11 

the passenger 

is that right? 

A 

Q 

officers came, 

A 

side 

is 

asj{ed th~m to st~p 0\.lt of the car; 

Ye~;. 

Th.~n at thflt tirne some other police 

thar your test.imony? 

Ye!3, sir. 

12 Q While the one officer that was 

13 talking to you, that's wh~n you wcr~ talking in front 

14 of the car, and where was Mr. Bethea and Mr. Robinson? 

15 Were they on the curb over by the other end of the car? 

16 A George Bethea was just getting out 

15 

17 of the car, and the officer asked him, Mr. Robinson, to 

18 sit right there just !or one minute, and I think he 

19 searched George Bethea. He told Mr. Robinson to get 

20 Ollt. 

21 Q S o . a s r1 r . B e t he a g o r o '1 t o f r h e 

22 car, the officer patt~d him right th~n. is that your 

23 testimony? 

24 As he got ollt of the c;:;r and RS he 

25 closed tn~ door a liti le bit. 

/3 
CRANE-SNEhD & A~SOC., INC. 



Dodson - Cross 
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1 Q Then Mr. Robinson ryot out. You w~re 

2 talking to one offic~r at the front of th~ c~r. right, 

3 and M~. Bethea and Mr. Robinson wer~ at th~ back of the 

·:: =-. 4 car talking to the other officer, is that correct? 

5 A Side of the car. 

6 Q Side of the car. That officer was 

7 talking to you about the decal when all of this 

8 occurred with Mr. Bethea~ them finding th~ cocaine on 

9 Mr. Bethea; is that correct? 

10 A No. No, sir. Wh~n the cocaine had 

11 been found then, he had, an officer had had me around 

12 the side where G~orge Bethea was. I was on one side, 

( 13 and he was on one side. 

14 Q That was after the cocaine had been 

15 found? 

16 Yes, sir. 

17 MR. ROCKECHARLIE: I have no further 

18 questions. 

19 MR. MCLEES: Redir~cr, Yonr :~onor. 

20 TEE CC>URT: 

21 

22 

23 

24 

25 --
14-
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Dodson - Redirect 
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1 REDIRECT EXAMINATION 
~ 

2 BY MR. MCLEES: 

3 Q What. happ~ned after th~ coke wos 

4 found? 

5 A After the cocaine: was found? 

6 Q Yes. 

7 A He had turned me loose, and he said 

8 Walter Robinson and I could go. 

9 Q Wh~n was it that the officer told 

10 you that you needed a city sticker? 

11 A He had told me aft~r h~ hnd called 
~ 

12 in. 

f 13 Q Af~er he had called in? 
' 

14 A He had called in and another police 

~ 15 officer's car had pulled up and hnd asked him did they 

16 say anything about th~ city sticker, and he said, yeah, 

17 he had told me that I had needed to get a city sticker. 

18 
~ 

Q We~e you in the car then, or out of 

19 the car? 

20 A I '"'a s o u t o f the car when he had 

21 came and told me. 

~ 
22 Q Y011 wc:re out. of car wh~:n th~y told 

23 you you were in need of a city sticker? 

24 A We were out. 

25 Q Wa:; G~orCJ~ or Nr. Robin.s,)n nut of 
~ -

IS 
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Dodson - Redir8ct 

18 

1 the car or were they in it? 

2 A Georg~ Bethea was out i\t" the time. 

3 Q He wa~ out after they told you that 

4 you needed a city sticker, how long did th~y keep you 

5 all on the side of the road before they found this 

6 cocaine? 

7 A We had be~n at the time -- G~orge 

had been out of the car a good while, because I was the 

9 first one out. I think when the last officer's car had 

10 pulled up, and he had knew George, and he had wanted to 

11 search George down, and he had searched George down, I 

12 would say about two, three minutes, and that's when he 

13 said he had found som~thing. 

14 Q Was that after they told you about 

15 the city sticker? 

16 A Oh, yes, sir. 

17 Q Yon testified before that the entire 

1~ incident, stop, took betw~e~ 3U and 40 minutes? 

19 y t? !) • 

20 Q H o H J1l \ 1 c h r : !~ ~ , \.J o 1 1 J. ,~ y ~ 1 : s :-, y . ~ .; ~ 

2 1 p t=l s s 2 d be t w ~ t::: n t h e s t , ) p t=l n c t" 1 J ~ r i II!~ t h e y r· n l d y () 1 1 y n tl 

2~ needed a city sticker? 

23 A I uould say rtpproximi1tely six to 

24 seven minutes. 

25 S i :-: t o s 2 v ~o.:: n ru i ll u r ~ s ? 

/6 
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1 A Yes. 

2 Q So th~ r~st of the tim\? was ce:voted 

3 to patting you all down? 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q 

A 

Yes. 

Looking for something? 

Yes. 

MR. MCLEES: Nothing further. 

MR. ROCKECHARLIE: Nothing further. 

THE COURT: All right. Thank you. 

WITNESS STOOD ASIDE 

MR. MCLEES: Call Walcer Robinson. 

/7 
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TESTIMONY OF WALTER ROBINSON 

Robinson - Direct 

20 

1 

2 

3 called as a witness for the deft::ndant, first being duly 

4 sworn, te~tified as follows: 

5 DIRECT EXAMINATION 

6 BY MR. MCLEES: 

7 Q Would you introduce. yourself to His 

8 Honor. T~ll the Judg~ your name. 

A Walter Robinson. 

10 Q Mr. Robinson, I want you to speak 

11 loudly and slowly and explain to the Judg~ what 

12 happened on August 13. Wer~ you riding in the car with 

13 Mr. Dodson and Mr. Bethea here? 

14 A Yes, sir. 

Q Were you stoppt:d by t.he police? 

A Uh huh. 

Q Wo11ld you explt=iin to thE: Judge what 

happened that: night when the police stopped you? 

15 

16 

17 

18 

19 A We were driving, co;ninry ov.:r 

20 Manchester Bridrye and we got co th~ lirynr a~ Maury, not 

2 1 M a u r y , S t o c k t on and D.! c rt t n r :-, t· t h ~ 1 i g h r . 

Q Go ahead. 

23 A So we were at the light. ~o the 

2 4 p o 1 i c e - - We p u 11 e d o' t t w hE:= n t h E: l i 0 h t t urn e d '] r e t: r1 • 

25 So the police holds up jtht: cilmt=r;;. 

CRh!JE-:iNEAD & AS~CC., Ir1C. 



Robinson - Dir~ct 

~1 

1 were holding up a camara takin0 a pictur8. We keDt on 

2 riding . .;bout halt R block t.hc:y pull~d. r~rew the 

3 lights on U!::i, and then they stoppeJ U!::i. Th~y checked 

4 and told us to 9t::t out of the car. so '~ e go t o \\ t o t 

5 the car. Then they frisked us down, and we were 

6 straight, and rhen some more--

7 Q Let me interrupt you. When they 

8 carne up to the car, how many police officers approached 

9 the car? 

10 A Two. 

11 Q Did they tell you why they had 

12 stopped you? 

( 13 A They say it was about the city 

14 sticker. 

15 THE COURT: The what? 

16 THE WITNESS: I m~an the inspection 

17 sticker. It wasn't on there. That's why they 

18 pulled us over. 

19 Q How long was this b~fore they 

20 ordered you to step out of the car? 

21 Well, that was right ~fter they 

22 stopped us, and told us to get out of th~ car. 

23 Q Did they say why they wanted you to 

24 get out of th~ car? 

25 A No, they just told \JS to get out of 

19 
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Robinson - Direct 
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1 the: car. 

2 Q Did you reach und~r th~ seat or 

3 reach into your pocket or anythin0? 

4 A We didn't do none of that. 

5 Q Did you threaten or give the:m a hard 

6 time? 

7 A No, we just did what they asked us 

s to do. 

9 Q Okay. Whar happened then? What did 

10 they ask you to do when you got out of the car? 

11 A They asked us to ger up against the 

12 car. 

13 Q Than what? 

14 A They frisked u::;. 

15 Q Did they find anything? 

16 A They didn't find nothing, and four 

17 more cars came and the officers got out, and then all 

18 four stayed on George. They didn't touch us no more. 

19 They only stayed on Gaorge. That WilS it. 

20 Q Ho"' many tin.t:s wt:r(: ycu pattt:"d down 

21 yourself? 

22 I was pRtted down rwic~. 

:23 Q By th~ same officers or Ji~ferent 

24 officers? 

25 Ditft::renr. 

-· 
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Robinson - Direct 

23 

~ 
1 Q Did they find anything (')n you, take 

2 anything from you? 

3 A No. 

4 Q Did they find anything on Mr. 

5 Dodson? 

6 A The!y didn't find nothing. 

7 Q How many time:s did they pat George 

8 down, that you are aware of? 

9 A About five or six times. 

10 Q Now the first several times they 

11 patted him down, did they find anything on him? 

12 A No. 

( 13 Q Take anything from him? 

~ 
14 A No. 

15 Q Did he t.ry to resist. them? 

16 A No. 

17 Q Did he t.ry to run away or threaten 

18 them? 

19 A No, sir. 

20 Q Did you ~v.:r ht::;;r any conversn.rion 

21 between the officers ~s to why they were holding you 

22 all? 

23 A One= of them knew him. They just 

24 shook hands and that was it . They started to frisk him 

25 again. 

2/ 
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Robinson - Direct 

24 

1 Q Did you hear the offic8r say 

2 anything about him. 

3 A No. 

4 Q Now, did there come a time when 

5 George was arrested? 

6 A Uh huh. 

7 Q What happened then? 

.... 
.-. ·::;·<: 8 A Then, when they arrested him, they 

9 changed and acted like they wanted to beat him up and 

10 all t.hat. 

11 Q Why .was he arrested, do you know? 

12 A My back was turned. They say, hold 

13 it up. He got something off the ground, so at least 

14 one of them moved, pulled me to the side and picked up 

15 something off the ground, and that was it. 

16 Q They arrested George. 

17 A Yes. 

18 Q Did they arrest you? 

19 A No. 

20 Q n·..;j l .... they arr~st Mr. Dodson? 

21 ... No, sir. 1"1. 

22 Q Now, From the time the police 

23 stopped the car until the: time they arrested G.aorge, 

24 about how much time elapsed? 

25 .h.bout 4U minures to half ;:;n iJonr 
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1 after that. 

2 M R . M C LEES : \-1 o ul d you n n s '.; e r a n y 

3 answ~rs Mr. Rock~charli~ or the Court would 

4 have. 

5 

6 

7 

8 CROSS-EXAMINATION 

9 BY MR. ROCKECHARLIE: 

10 Q Mr. Robinson, it's your testimony 

11 that as the officer approached, you were on the 

12 passenger's backseat; is that correct? 

13 A Yes. 

14 Q As the officer approached the 

15 passenger's side, you got out of the car; is that 

16 correct? 

17 A Yes. 

18 Q You got out of cnr, and he patted 

19 you down; is that correct? 

20 A Asked me tor my ID ~nd then frisked 

21 me down. 

22 Q Yo11 testifit:d thnt you were piitted 

23 down twice. You were patt~d down once as you got out of 

24 the car. When were yon patted down. after Mr. Bethea 

2 5 was a r res t e d or be f or·= M r . 8 e t he a was a r res t ? 

23 
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1 A Th~t was before h8 was arrest~d. 

2 Q No~-~ you n 1 s o 1" e s t i f i e d t. h n t t h ~ 

3 incident, the entire stop took about 40 minutes; is 

4 that correct? 

5 A Yes. 

6 Q Is that from the time that you were 

7 stopped until the tim~ you were allowed to leave? 

8 A Yeah. 

9 Q How long was it from the time that 

10 you were stopped to the time that Mr. Bethea, to your 

11 knowledge, was arrested? 

12 A Well, that was Rbout -- Well, we had 

13 been th~re for few hours, anyway. I don't know how 

14 long really, but before, but we had been out there for 

15 a few hours before all that happened. 

16 MR. ROCKECHARLIE: Thank you, sir. 

17 No further questions. 

18 THE COURT: All right, you may step 

19 down. 

20 

21 

22 

23 

24 

25 
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1 

2 THE WITNESS STOOD ASIDE 

3 

4 

5 

6 

7 

8 MR. MCLEES: Call George Bethea, Your 

y Honor. 

10 

11 

12 

13 

14 

15 the defendant in the case at hand, called by counsel, 

16 first being duly sworn, testified as follows: 

17 DIRECT EXAMINATION 

18 BY MR. MCLEES: 

1~ St.;tte your fllll name for t~1e ~ecord? 

20 G eo r <J e B c:- the: a , .r r . 

~1 Q George, you hnve heard the ~estimnny 

22 of Mr. Dodson and Mr. Robinson conce:rning th& e:ncounte:r 

23 with the police offic~r on the 13th of August? Tell 
.·· :· 

24 His Honor wha1: you remember happened. 

25 A We came over from Church Hill and 

;2.5 
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1 came over th~ Manchester Bridae. I spott~u the police 

2 car corning down Decat•1r «nd Commerc~ Rond, and I told 

3 Mr. Dodson that's the police right there. Th~y were in 

4 a blu~ LTD, and they pulled up to th~ light. on Maury 

5 and Commerce. We pulled up b~side them. I looked over 

6 at the police, and when I looked over at him, he had a 

7 camera in his hands taking pictures. 

8 I noticed the light changed, and our 

9 car pulled out. We g~t into the 1000 block of Commerce 

10 Road. They pulled us. When they pulled us, the 

11 officer that was driving the police car carne around to 

12 the driver's side of the car, the door, and asked Mr. 

13 Dodson for hi::; driver's.license, and he told him he had 

14 lost his driver's license. Then tl1e police, he asked 

15 Mr. Dodson to step out of the car, and at the same time 

16 the other officer, who was on the pRssenger's side of 

17 the police car, was on our passenger's siJe. The police 

18 officer came to my side, nnd he asked for my I.D., and 

19 I said I don't have afi I.D. HE: said step out of th~ 

20 car. He, at the same 1·im~. h~ had ask~d Hr. Robinson ro 

21 r~main in the car. H& patted m~ down. Then he \olen t 

2 2 back to t he c a r and a!; ked M r . Rob i n son f or h i s I . D . 11 r . 

23 Robinson hande:d it to him, and then he asked him to 

24 s t.ep out of th~ car, ;,nd then pat t.~d him down nnd oskt=d 

25 h i rn t he :::; am e t t1 i n 0 s h l: had a s k E: ... -: rn e: . A t t h E: s a. H•..:: t i r:: c-
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1 he was calling in our narn~. and I heard another police 

2 come over tht! mike Rnd ask if they nt:ed~d the back up. 

3 Q Let me stop you there for a minute, 

4 if I may. How much t i;ne hod expired from the t"ime the 

5 car stopped to the time the officer ordered you out of 

6 the car? 

7 A Approximately lU minllt8s. 

Q What w~re they doing during that 

9 time? 

10 A At. that time, he was responding to 

11 the officer that came over the mike wantin0 to know if 

12 he wanted backup. 

13 Q We~e they calling in about Mr. 

14 Dodson's operator's license? 

15 A Yes, and that officer about back 

16 up --

17 MR. ROCKECHARLIE: Objection. He has 

18 no idea why chey were calling in. 

19 THE COURT: ~e w;;s just listening ro 

20 tht:m. Go ahe,id. 

21 Did you hec:tr them cnll in C\bour the: 

22 operator's lic~nse? 

23 A Ye!3. 

24 Q Du1·ing t ha r time, before r hey 

25 ordered you out of cor, did you m;;ke ;;ny rhre;;tening 

27 
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1 gestures to them or threaten to do them any harm or try 

~ to get ;no~ay? 

3 A No, sir. 

4 Q Did you rt:ach under the seat or int.o 

5 your pocket like you were reaching for a weapon? 

6 A No, sir. 

7 Q What did you do? 

8 A When he came up there, I just got 

9 out of the car. He came and asked me and I just 

10 stepped out of the car. He opened the door and I 

11 stepped out. 

12 Q Ask yon for what? 

( 13 A He asked me: for my I.D. 

14 Q YOI.l dian•t have it? 

15 A No, sir. 

16 Q Wh.,t did he do then? 

17 A He frisked rne. He told me to ste:9 

18 out, put my hands on the car. He frisked me, pntt.~::d me 

19 down, and he just told me to remain ri0ht there. 

20 Q H n ·1 you r; r r h o t poi n r <:J i v eon h i !1~ any 

21 trouble or threatened him? 

22 A No. sir. 

23 Q Wh:it did he do after he frisked yo·u 

24 the first time? 

25 H~ went bRck ro the car and got Mr. -
28 
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1 Robinson. 

2 Q. How many times were you frisk~d all 

3 together? 

4 A I ~as frisked probably thre~ tim~s. 

5 Q You mentioned they called for a 

6 backup? 

7 A Yes, sir. 

8 Q Did there come R time when other 

9 officers arrived? 

10 A Yes, sir. Aft.er he checked on t.he 

11 decal, there came mor~ and more police officers, 

12 back-up, and I was frisked. 

13 Q So this was the second time you were 

14 frisked? 

15 A First time, first officer. The 

16 second was Officer Pence frisked me. That was after 

17 the back-up that he had called for, they came up. 

18 Officer Pence knows m~, because he got me on another 

19 drug charge. He first-- Ht:: didn't finds nothing, so I 

20 remained on the side l)f thE: car. 

21 Q Wh.lt happened aftt:-r that? 

22 A Af~er he frisked me, he frisked Mr. 

23 Robinson. 

24 And then what happened? 

25 H~ carri~d on tn~ conver~ation with 

29 
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1 the officer that ~risked me first. 

2 Did there cornt::: A time that you \vere 

3 frisked the third tima? 

4 A Thare W(IS A tilird time. It l.Yas n.n 

5 officer that I don't know his name. He was one like one 

6 of the four back-up officers. 

7 Q Thc:y arrived after Pence did? 

8 A Yes, sir. 

9 Q Did he find anything? 

10 A No, sir. He patted me down, but he 

11 didn't find anything. 
~ ···: 

12 Q Wh~re were you at that time? 

. ,. 13 A Still in the same place as when 

14 Pence had frisked me. 

15 Q Had you given any of them any 

16 trouble or threatened them or tried to get. away? 

17 A No, sir. 

18 Q Hotv did it come n.bour that they 

19 arrested you? 

20 C o 1,1 e a b o u t b t- c ;:; u s c t h t:- y s n i c t h.: y 

21 had seen som~thinCJ fa:!..l out, anc ther~ was some:thing 0n 

22 the ground by my foot. 

23 Q And this was by your foot? 

24 A Yes, sir. 

25 Q Thl!Y arr.::s t t:d yo\l n t thn t point -
30 
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1 ba~ed on what they found on th~ ground? 

2 Yt:!-:5, sir. 

3 Q How long a p~riod of tim~ was it 

4 between the tim~ th~y first stopp~d you and the time 

5 the officer arrest~d you? 

6 A About 30 to 40 minutes. 

7 Q Did they charge you with anything 

8 else besides possession of cocaine with intent to 

9 distribute? 

10 A No, sir. 

11 MR. MCLEES: Would YOll answer any 

1~ questions of the Court or Mr. Rockecharlie. 

13 

14 

15 

16 CROSS-EXAMINATION 

17 BY MR. ROCKECHARLIE: 

18 Q Yoll testified that you know Officer 

19 Pence? 

20 Yes, sir? 

21 HO\J do you know him? 

22 A Ye!.>, sir. 

23 Q HO\J? 

24 B~cause he arrested me on n pr-:vious 

:l5 drug conviction. -
3/ 
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~-
1 Q He patted you down ori a second time; 

2 is that correct? 

3 Ye~. 

4 <.J Wh~re were you standing? 

5 A Wh~re the first police officer 

6 patted me down. 

7 Q Was that the same spot. the third 

~ 8 officer patted you down? 

9 A Ye!i, sir. 

10 MR. ROCKECHARLIE: That's all the 

11 questions I have. 
-~ 

12 THE COURT: All right. 

I 
13 I MR. MCLEES: That's all the evidence 

14 we would hav~ for the suppression motion. 

15 

16 

17 

~ 18 

19 

20 

21 WITN~SS STOUD h~IDE 

.~ 
22 

23 

24 

25 MR. ROCKECHARLIE: Does Your Honor 

-· 
32-

c R ;._ H E - ~ i·~ E;,. D & ;, S !50 C . , I H C . 



TESTIMONY OF MARVIN T. PAULUS 

35 

1 w i s h t h t: C o rn HI o n w t a 1 t h t o p u t on a n y t:- v i d i:: n c e ? 

THE \OURT: Yes. 

3 MR. ROCKECHARLIE: We w0uld call 

4 Sergeant Pau1us. 

5 

6 

7 

8 

9 

10 

11 

12 a witness called by the Commonwealth, first being duly 

13 sworn, testified as follows: 

14 DIRECT EXAMINATION 

15 BY MR. ROCKECHARLIE: 

16 Q Pl~ase introduce yourself to the 

17 Court. 

18 A Se~geant Marvin T. Paulus, Richmond 

19 Bureau of Police, SNAP Division. 

20 Q We1·e you so employ~d on 8-13-88? 

21 A Y e ~· , s i r , I was . 

22 Q Di~ you, on that date, have occasion 

23 to observe a vehicle ]n which the defendant, Geor~e 

24 Bethea, Jr., was a passenger in the City of Richmond? 

25 Ye~. I did. 

33 
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1 Q Would you relat~ to the Court how 

2 that occurred? 

3 A I was obs~rving an 'Hl Oldsmobile, 

4 blue in color, at Murray and J~fferson-Davis Highway, 

5 was traveling towards -- on Commerce Road. H~ was 

6 traveling towards Jefferson-Davis Highway. There was a 

7 subject on the right passenger side that was waving, 

8 making faces. 

9 Q Would that be the defendant? 

10 A Ye!i, it would. That drew my 

11 attention to that vehicle. Upon pulling up beside the 

12 vehicle, Sergeant Warren and myself noticed that there 

13 was no cit.y decal displayed on the windshield. We 

14 stopped the vehicle in the one thousand block of 

15 Commerce Road. 

16 Q Did you, at that time, approach the 

17 driver of that vehicle? 

18 A Yefi, I did. 

19 Q Wh;;t did yon dn upon nppro;:;chin<J the: 

20 vehicle? 

21 A I asked tl1~ driver it he • . .Jo•1ld step 

22 out. The traffic was clos~ to wh~re we were scopped 

23 at, and I.asked him to step on the sidewalk. At this 

24 time I asked him for his operator's license, which he 

25 did not have. I ran the check through DMV to b~ sure -
3'-f 
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1 that he did have a driv~r·s license, which nt diJ hav~. 

MR. RtiC:KECiiARLIE: No turth(;r 

J quE:!itions, Your Honor. Plt::ase answer 

4 qn~stions of counsel. 

5 

6 

7 

8 CROSS-EXAMINATION 

9 BY MR. MCLEES: 

10 Who was the person who was waving Q 

11 and making faces? 

12 A George Bethea. 

13 Q Did you know him? 

14 A No, I did not. 

15 Q Did you have a camera? 

16 A Yes, sir, I did. 

17 Q You raised the camera and began 

18 taking pictures of these people in the car? 

19 A I took pictures, yes, sir. 

20 Q wa~ he making faces in r~sponse to 

21 your holding up the cam~ra? 

22 No, sir. He was making faces before 

23 I took the pictures. 

24 Q Before you took pictures? 

25 Yt::~. sir. 

-
35 
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1 Q What made you d€:!cide to take the 

2 photographs? 

3 Fo1:· identification purposes. Wt: had 

4 just moved into that nr~a, and we take pictures of the 

5 pe o p 1 e for ide n t. i f i cat·. ion purposes . 

6 Q Did you take pictur€:!s of everybody 

7 you see? 

8 A Not" everybody, bnt Anybody th~t. 

9 draws our attention for any unusual circumstances, we 

10 do take their picture. 

11 Q Wh~n you stopped the carl you didn't 

12 have any reason to stop the car except for the absence 

1.3 of the city sticker? 

14 A Yes, sir. 

A 15 Q Yall approached the driver • s side? 

16 A Yes, sir. 

17 Q Th~ other officer that was with you 

18 was Sergeant Martin? 

19 A Sergeant W;;rren. 

20 Q Whnt did h~ do? 

21 ;.. He we:nt tn the other side. 

2~ CJ To Mr. Beth~n·s sid~? 

23 A Ye~. 

24 Q Why did you nsk tht: driver to get 

25 out of the: car? 

3G 
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1 Becaus~ I was standin0 in the -- on 

2 t h e Com Ill~ r c t: R o <'"~ d s i d ·:: n f t h e v ~ h i c 1 c \v he r ~ t· r c; t t i c 

3 was, and I asked nim to st€:9 hack so I coulu t)et out of 

4 the traffic. 

5 Q And he 4 . '? 
a~a. 

6 A Yes. 

7 Q So he was cooperative with you? 

8 A Yes4 

9 Q YOt.l patted the driver down? 

10 A No, sir. 

11 Q You did not? 

12 ,. Noi: that I recall. .h. 

13 Q Did you see anything that looked 

14 like evidence of a crime in the car? 

15 A I ~aw rice on the floor board of the 

16 passenger's side, which in the past I have seen used to 

17 keep moisturE: off of narcotics. 

18 Q How l~ng did it take you to 

19 ascertain from DMV that Mr. Dodson did hav~ a driver's 

20 license? 

21 A Between 8 and 10 minutes, I guess. 

22 Q And, at that point you knew he 

23 didn't have a city sticker? 

24 THE COURT: Are we talking about a 

25 city license? 

37 
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1 THE WITNE~S: Yes, sir. The decal 

2 t h a t you h a v ·~ t o buy w h ~ n you pay t ax~ s . 

3 Q Di.i you write him a ticket for that? 

4 A Yes, sir, I did. 

5 Q Did you tell him to get back in the 

6 car and leave? 

7 A Yes, sir. 

8 Q Y011 did? 

9 A I ~old him he could go. 

10 Q Did he go? 

11 A Yes, sir. 

12 Q At that particular rime? 

13 A When I told him he could go, he 

14 left, yes, sir. 

15 Q Was that before or aft~r they 

.·. :· 16 arrested Mr. Bethea? 

17 A That was after. 

18 Q That was after~ Sn your testimony 

19 is, Mr. Bethea was ar1~ested before you told Mr. Dodson 

20 about the city sticke!·? 

21 A No I told him wh~n we sropp~d him 

22 for the city sticker, before he was iss\led a citation 

23 for it. 

24 Q Bul yon issu~d the citation ;;t the 

25 very end of this situ <• t ion? 

-· 
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1 A I don't re-call. 

2 Q Yo 11 d o n ' t r e c R 11 ·? 

3 Som~where near tn~ end of it, but 

4 I'm not sure. 

5 Q \.J..::ll, now after yon determin~d --

6 How long did the entire incident take? 

7 A I·am not sure. I would say in the 

8 neighborhood of 20 minute~. 

9 Q Well, you would have in your records 

10 the time when you called in that they were pulling the 

~ 
11 car over, wouldn't you? 

12 A I don't have any records of that, 

( 13 no, sir. 

14 Q You don't? 

15 A No, sir. 

16 Q What- time did you write the 

17 citation? 

18 A Approximately 2:30. I didn't write 

19 the citation. I didn't hav~ one. Another police 

20 officer brought it ro th-= scene. 

21 Q I :.i e c:. Now you t~~tified that it 

22 took between 8 and 10 minutes to get the message from 

23 DMV, the information that Mr. Dodson had a driver's 

24 license? 

25 A That is right. 

II 
II 
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... 1 Q An·i, the.· t:.Otir~ incid.::nt took :in th~ 

2 n ~ i g h b o r h 0 o d o f 2 0 m i ;~ u t· .:: s ? 

3 A 

4 don't rememb..:r. 

5 Q Wh.t t was going on for th~ ot ht:r 10 

6 to 12 minutes? 

7 A I don't und-:rst.«nd your qHestion. 

8 Q Wh<tt happened afte:r you dct~rmined 

y Mr. Dodson did not ha'le a driver's licens~ to ca\lse yon 

10 to d~tain the car for another lU to 12 minutes? 

11 A ot~~icer l:Jenct:: Arrested the subject 

12 in the vt=hicle:. 

13 

14 A SoJ:te time dur in•J that time, the 10 or 

15 12 minutes, I Rssume. 

16 Q Did Offic~r P~.:nc~ order both tht: 

17 other individuals out of t h~ car whe-n you orde:red 11r. 

18 Dodson out? 

19 A No sir. he: di-1 uot. 

20 P. C: Q i • j ; I ,:1 t ~ 

2J 

:!2 p a s s en CJ e t' :::; t o 1J e: t o u t o f t h t:· c n 1· • 

23 

:!4 Offic~r Pt:ncc: tJOt the:1 t:!? 

., c: - .) .. { 2:. , T ! : :, 1 • ~; • .: • 1 "t" !'" .. .: t-: t· . 

40 
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1 Q Whc:re did St::rgt:.!nnt \-Jarrt::n hav2 th~ 

2 t '~ o p a s s e n ~1 t~ r s ? 

3 A 

4 co u 1 d o b ~ e r v l: t h t: 1r •• 

5 Q 

6 I Jon't b~li~ve he did. 

7 Wh~n did 0ftic~r ~~net arriv~? 

8 A 9 9 r ox i rna t e: l y 3 1n i n u t e ~ 1 a c ~ r , 3 t o 

9 5 minutes. 

10 Q Why w~r~ th~y b~ing detained until 

11. Officer Pence arrived? 
.4\ 

12 Th~y wGren't being dcitained. Thc:y 

( 13 just didn't have any 9lace to go. The v.::hicle was 

14 detained and they app~rently wer~ wniting for the 

15 check. 

16 (j Yo~t wert: still doin0 th~ check t~ith 

17 Mr. Dod!::>on? 

18 Th.~t.'s corrt:ct. 

1':1 

::!0 Rrriv\.:d'? 

~1 

22 the v e h i c 1 c w i t h H r . : J o d ~ o n . a n d h c: \-.' a ~ a. t t h c: r c:: a r 

23 paying att~ntion to wnat he: l~ns 0('\ing. I t-t.:=t.s not 

24 paying attention to what Hess tJO:inQ on at the rear. 

25 l1 R . t·l C LEES : No t u r t h!.! r q u t- s :-. i on 5 . 

i-ll 
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1 TH~ COURT: hll ~iryht. 
~ 

2 W h n r t i 111 ~ o f d a y or n i 'J h r h' •1 :; r h i ::; ·? 

3 T H i~ W IT N E S ~ : A p ~, r ox i rna t t: 1 y :! : 1 :, 

4 p.m., 1415. 

5 THE COURT: lt was in the afternoon? 

6 THE WITNESS: Yes, sir, it was. 

7 THE COURT: Thank you. 

8 

9 

10 

11 

12 

13 

14 

15 WITNESS STOOD ASIDE 

16 

17 

18 

1.9 MR ROCKECHhRLJE: S~rgeant Wnrr~n. 

20 

21 

22 

23 

~4 

~5 
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TESTIMONY OF HENRY F. WARREN 
Warren - Dirt:ct 

1 

2 

3 a witness cnll..:-d by til.: Comu:un\~~<·,)thl first hnv:in') b~cn 

4 duly sworn, t~stifi~J as follows: 

5 DIREt'T EXAHTNIJ..TION 

6 BY MR. ROCKECHA!<.I~IE: 

7 Q Fo1· t h~ r~cord I s i !.-I wo1tl d you 

p l c: as.: s t a t c:: your n a 111" to t he C () u r t ? 

9 A 

10 Q W.:1·~ you a Richmond police cffice:r 

11 on 8-13-1988? 

12 A Y e:. I s i r , I to~ n s . 

13 Q Wel c you parroling \-lith Sergt:ant 

14 Paulus in the one thousand block of Maury Street? 

15 A Y~!., sir. 

16 Q D i c: y o u , on t h a t d <1 y , R p pro ., c h a 

17 vehicle in which the (efendant, George Bethea, was R 

18 !,Jas~.:nger? 

19 

2U 

~1 incident.? 

22 

" 1'\ 

A 

afte:rn0on. 

Yc!:l sir, I did. 

p l c:. a::; i= -~ i::.! ~ r c:: T: 0 r ; : c c r, u !"' t t :"1 at 

Yt::sl sir. It H~;s ;;bolJr :;!:~~ in th\2 

\l ~ we r .:: t r a v c:: 1 i n CJ on C o 111 rn L: r c e K o ad , (I o i n g 

24 on Commerce towards J~ff~rson-Dnvis Highw~y. 

25 a car that was in the lefc l8n~. and w~ w~r~ in the 

45 
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1 

~ 

3 t o my 1 e: f t , a n d I o b s 4 : r v t- d t·tl~ . th. t he: il , a n d h c:- w a :.::; 

4 making face-s, moving !tis hand~ and things likc- this 

5 here, and first, it just really frightened me. I 

6 didn • t know what was t=omi ng off. I told S~rgean1· 

7 Paulus to pull back bt:hind him a little bit. As w~ we:re 

8 pullin_g behind him, I chtckcd his car. I want~d to see 

9 if there was anything suspicious. First thing I 

10 observed '.Jas the la~~= of a ciry sticker when we got 

11 back in the back of hjs car. I told Ser0~ant Paulus 

12 let's go ah~ad and puJl him. 

( 1) Q Because ot his lack of a city dacal; 

14 is t.hnt correct? 

15 A Y e !; , sir I r h C1 • is cor r t: c t . 

16 Q D i Ci t h ~ r t:! c om t:: a t i me ,.; h -: n y o u d i d , 

17 in fact, stop his vehicle? 

18 A Y t:::-:,; , s i r I \-1 c: d i d . 

19 Q Di( you aprrcar.h the car? 

20 A 

21 passe:ngt::rls .side:: of tLc..- v~hiclC'. 

22 Q 

2.} the vehicle:? 

24 I 1 •) o k ·= .-:i ,, t· !·! ,· . B \..! r h t: a f i r s r . I 

1S alanc2d into th~ c~c. 

L)Li. 
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24 

25 

Warren - Dir~ct 

t i me i f t h e r t= w a s a w c a p on o 1 w tJ .. 1 t i n t b 2 c a r . Couplt:: 

of s c con d s 1 n t e r I as k ~ d 11 i !II , \.J o 11 1 d y c.) u p 1 c.~ it s ~ s 1. ~ p o" t: 

o f t he c a r , a n d a t w ta i c h t i rn o=: h 0 s t t: p p c d o u t o f t h ~::: 

car. I t o o k h i m i n p o s i 1· i on r i 9 h t i n f ron t o f h i s d \) o 1· 

near the hood of the ~ar. Th~r2 was a pass~nger in th~::: 

r ~ a r s e a t o f t. h e c a r , and S ~ r g 42- , 1 n t ? " u 1 \1 s \·H1 s r n 1 k i n 0 

to the driv~r. I coulJn't se~ th~ pass~n0~r in th~ rear 

seat, so at this t.ime I ask~o t·h~ pass~ngcr in t·!n~ renr 

seat to step out of t~e v~hicle. 

Q At the: t ii:le r hat h~ s 1· ~pp-.:ao 011 t ot 

the car , d i d you the: n p a t hi li• down? 

No, sir, I did not. 

Q Oij thera com~ a time whe:n Officer 

Pence arrived on the 5cenc? 

A Y f:: 5 , s i t· , v e. r y s h o r t 1 y . 

Q H o ,ol 1 on g o f t ~ r your or i g in a 1 s t. o p 

did Officer Pe:nce arrive:? 

A 1-1 a y be Ci 11~ :i n 11 1· ~ , t· w o m i n u t ~ s a t t h ~ 

longt:st .. 

C.] 

these two passc:nt)~r::.; i:O ~ti:r.• vt.!t of tne: v;.:hlclE:? 

. 
1"\ 
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didn't know what h~ W3S goin0 to CQ. E t:: \-J a s m o v i. n CJ h i s 

hands up r~nd down. W . .:: h n c~ .i ' ' s t· ::: o vi·.! d i n t o t h e s ,·:. 11 r h 

s i d t: a r & a i n to t h t: B 1 :t c k '-! 1:.: ll ~ r <.·. ~~ • 



Warr~n - Dirc::ct 

4o 

1 t r a f f i c s t o p s t tJ e: d a y p r i o r t o t h i ~ i.l n d t o u n d H €: a p on s 

2 ! 

3 f e a r t:: d t h a t h e: rna y h a v t2 s o :n t \·h.: a p on s . In my ~::! y~ar~. 

4 I have just n~ver seen this b~hnvior in on individual 

5 before, and it startlad me, and it scar&d me. 

6 Q 0 f f i c ~ r , 1· o r he u ~ s t o f your 

7 recollection, what was th~ total tim~ that this 

8 incident took place, this stop from the first you 

9 stopped this car until it was r~leased? 

10 I would esrimatt:: 15 minutes. 

11 

12 MR. ROCKECHARLIE: Thnnk you, 

13 Officer. No furth~r questions. 

14 

15 

16 

17 CRO :iS- EXAMINJ~TIOl~ 

1 ~ BY MR. MCI,EES: 

19 T h . .: s ~ Q 42 s r 111· ..= s r h 11 t y o q s ~ w 1'1 r . 

2 0 B e t h c: a m a k c w h c- n t h .; . :: a r H a ~ o c J ~' c c : 1 t t o y o u r s , w rt s h t: 

21 was making faces at Y•)\1? 

Y ~::::-. , s j :r , ;& r, d Hh"H' i n g his hands ., 1 so . 

23 Q Hu 1-l wa::; h..: :nnv iiHJ his hands? 

24 To·Jard -- 1r• thi::; ~iosition like 

25 t h i s , a n d t· }) '-= n r h ~ y w • : n t < i o ,..,~ n . r c q ,, ~ d s '-= e -- -

.:: ... ~ :_: \. H .. : • • 
..... -
! ~ ·: \, . 
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Warren - Cro::;::; 

1 Q H~ had th~ fing~r$ of both hands, 

3 I don't leCall. 

4 Q Moving tht-m up and down? 

5 A Yes. 

6 Q He was making faces, you say? 

7 A He was maki~g faces. 

8 Q Were they thr-:at&ning yon? 

9 I nad never nac t!1is happen to me 

10 before. Yas, I took it -- J didn't know if it wAs a 

11 threat or not. 

1~ 

13 he? 

14 

15 Q 

16 he? 

17 A 

18 Q 

19 you, did h~? 

10 

21 Q 

22 

23 

24 

Q 

P.€ didn't shake a fist at yon, did 

No, sir, he did not.. 

He didn't point a finger at you, did 

No, he didn't. 

He did n ' t Ti• a k-= an o b s c en e g e s t u r e a t 

No , s i r , h ·= d i (j n c • . 

I .J on · t r t: c a l l . 

Oh, you'r& calkinry about in the car? 

Y.:::·;. 

CkhNE-.5NE;..D & .;s~OC., T "'­..... I.... 
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1 A S~rgeant Paulu~ picked up the camera 

~ in the car. 

3 Q And rook a picture? 

4 A I don't know it he did or whether he 

~ 5 had a camera in hi~ hands every second. 

6 Q That was betore or after he was 

7 making ge~tur~s? 

8 A It was probably before and during. 

9 Q He took the pictures before and 

10 during the time Mr. Bethea was making the gestures? 

11 A Mr. Bethea was making the gestures 

12 before and during the picture taking, yes. 

I 
13 Q Now when you approached Mr. Bethea's 

14 side of the car, what. did you say to him? 

15 A I asked him if he would mind 

16 stepping out of the car. 

17 Q What did he say, anything? 

18 A He: didn't say anything at. all, .:=~s 

19 best I re:call. 

~0 Q Di.:: he :~n k~ r.ny rhre;;is to you? 

21 A No, he: cic not. 

22 Q Did he try to rt:sist you? 

23 A No, he did not. 

24 Q Did he reach into his pockt:t or 

25 inside the car lik~ he had a w~apon? 

CRANE-SNEhD & hSS0C. I INC. 
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1 No, that was what I was watching 

2 for. 

3 Q D:id you se:e any? 

4 A I checked his waist band when he 

5 came out of the car to make sure of that. I looked at 

6 that very hard. That was one of the purposes that I 

7 asked him out of the car, and no, there was no weapon. 

THE COURT: You say, did you touch 

9 him or just with your eyes? 

10 TnE WITNESS: Just my eyes, sir. I 

11 never touched hi~. 

12 Q And you said you got him in position 

13 in front of the door where the hood was? 

14 A When I closed the door, up in front 

15 of the door between the front bumper and actually where 

16 the door begins sort of towards the hood of the car. 

17 To make it a bit better to explain, closer to the front 

18 wheel. 

19 Q What was th12 position you got him 

20 in, was he standing or l~anin0 against the car? 

21 .. 
h No, he wRs standing. I think he 

22 sort of leaped back on the car a little bit. 

23 Q But you didn't b;;ve him sprend eagle 

24 on the car. 

~5 A No, sir. I did not. 

CRANE-SNEhG & hSSOC. I INC. 
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1 Q Ycu did not order Mr. Robinson out 

2 of the car? 

J A No, sir, I did not. 

4 Q Y (dl did n • r ·? 

5 A I asked him if he would get out of 

6 the car. 

7 Q And he didn't threaten yon? 

A No, sir, he diun't. 

9 Q H~ didn't do anything threatening, 

10 like pulling out a weapon? 

11 A No, sir. 

12 Q You didn't see any weapon on him? 

13 A No, sir, I did not. 

14 Q And you didn't pat either of those 

15 people down? 

16 A No, sir, I did not. 

17 Q What did you do tor a couple minut.es 

1M with these people before Officer Pence arrived? 

19 A I hRd A conversation with Mr. 

20 Bethea. 

21 Q Abc u t to~ h ;; t .? 

22 A Nothinl) 1mportanr.. It was just a 

23 general conversation. 

24 Q What was S~rgeant Paulus doing all 

25 this time? 

CRAlJE-SN!::.!-.0 & ~~~OC., I~~C. 
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1 A Ht: was_ ta 1 kinl) to the dri vt::r of the 

2 vehicle. 

3 Q When did S.:rgeant t'aulus advise you 

4 he was done talkin0 to th~ driver? 

5 A He was still talking to the driver 

6 when Officer Pence pulled up. 

7 Q Now Mr. Rockecharlie asked you why 

8 you asked both of these individuals to gst out of the 

9 car? You used the term, asked. 

10 A Yes. 

11 Q What. langunge did you use, do you 

f-1'1\ 1~ remember the exact words? 

13 A Would you mind stepping out of the 

14 car. 

15 Q And you, of course, were in uniform? 

16 A Yes, sir, I was. 

17 Q And did you tell them they didn't 

1B have to? 

19 A No, sir, I did not . 

20 Q Now you w~r~ explaining why you did 

21 t hi s , why you as k e d t h ~ m 1· o g -= t o u t o f t he c a r n n d 

22 mentioned becau~e you didn't know what they were going 

23 to do. You made a traffic stop, and found weapons a 

14 couple of days uefore. That wasn't these people, was 

25 it? 
.-
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Warren - Cross 

A Nc,, it wasn't. 

Q You mention..:d yoll had n~v~r se..:n Mr. 

Bethea before? 

A Nc. 

Q You have never st:opped him bt::for~? 

A. I have nev-:r stopped him. 

never seen him. Yes, sir. 

Q Yen mentiont::d you w-=re start.lt::d and 

you were scared. That was becaus~ he had made a fac~ 

at you? 

A Yes, sir. 

Q Did you f~el safer with him out of 

the car than him in it? 

A Yes, sir, I did. 

Q The other man, the one on the other 

side of you? 

A One on what? 

Q Mr. Bethea was toward the front of 

the car and Mr. Robinson 00t out and was toward the 

back ot the car? 

A Mr. RoLinson was still in the cnr 

and just probably a minute or so later, I didn't feel 

comfortable for him being in the back of the car, and 

I -- that's when I asked him to get out of the car, and 

I did, I felt much more confortable when both of them 

CRANE-SNEAD & ASSOC. I INC. 
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1 were standing there. 

2 Bll t· you n\:v~r pe1 t ted 0r search..;d 

J either one of them? 

4 A No, I did not. 

5 Q What happened after Officer ?~nee 

6 arrived? 

7 A Officer P~nce arrived, there were 

8 some drugs found, and it ended up that Mr. Bethea was 

9 arrested~ 

10 Q W~ll, now l~t·s break it down~ When 

11 Officer Pence arrived, did he pat them down right away, 

~. 
12 or did he t~lk to you, or what did he do? 

13 ,. 
11. I don't recall his specific actions. 

14 Q Well, who patted Mr. Bethea down? 

15 A I didn't pat him there. 

16 Q You were there, weren't you? 

17 A Yes, sir, I was. 

18 Q The whol~ time? 

19 A Yt:s, sir, I was. 

20 Q But you don't remember who pattt::d 

21 him down? 

22 A I don't remember pr\tting him. At 

23 this point there were other people there. Mr. Bethea 

24 was in different places at different times. I am 

25 saying that I didn't see. 

1
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1 Q So you didn't s~e who patted him 

2 down? 

3 A No~ sir. 

4 Q And yon d(.)n't know how many times he 

5 was pat tad down? 

6 A No. 

7 Q It could hnv~ been tl1ree times? 

8 A I don't know. 

9 Q Could it hav~ been four? You don't 

10 know? 

11 J.. Could have been five or six, I 

12 guess . 

. ( 13 Q Who found the drugs, do you know 

14 that? 

15 A Officer Pence. 

16 Q Officer Pence. How long after he 

17 arrived, did he find the drugs? 

18 A I don't recall what time that the 

19 drugs were found. 

20 He was there nt least five minutes? 

21 Yes, he wa~ probably there t&n 

22 minutes. 

23 Q Was he the n~xt officer to arrive 

24 after you? 

25 Yes, sir. 

CRANE-SNEAJ & hSSOC .. INC. 
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1 Q What was 0oing nn. durina that ten 

~ min\11"es? 

3 A I didn't sny it took l.im t~n minlttes 

4 to get there. I would say he was there for about ten 

5 minutes. 

6 Q I undersrnnd, but nfter Officer 

7 Pence arrived, between that time, and it was t~n 

8 minutes until the drugs were found, what was going on 

9 during that ten minut~s? 

10 A I said Officer Pence was there 

11 approximately ten minutes. I d~n't know what time 

12 frame that the drugs were found. Officer Pence arrived 

13 there shortly after we stopped the vehicle, and I am 

14 sure that Officer Pence was there about ten minutes. 

15 Q Between the tim~ Officer Pence 

16 arrived, and the time the drugs were found, whnt was 

17 going on? 

18 A Me, personally? 

19 Q No, sir. What were all the other 

20 officers doing, to yonr knO\.Jledg£:-·? 

21 A I just can't speak for the other 

22 officers. I can only speak for myself. I was standing 

23 there with Mr. Bethea. Officer Pence arrived. My 

24 attention -- I went over to S~rgeant Paulus at the 

25 driver's side of the car. I made sur~ ~v~rythin0 was -
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Warren - Cross 

1 okay over there. And, at ont: point in time, there: w~re 

2 some individuals walking, you know, on the sidewi'llk. 

3 They stopped and started to look around and that 

attracted my att~nt.icn. I was focused on those= 

individuals that walked up the sidewalk, and at one 

4 

5 

6 time I was at the rear of th~ car. I cannot s~y what 

7 each and ~very officer was doing there because I was 

seeing to my fonct.ion there. I didn't see what ~11 the 

9 other officers were ooin0. 

10 Q What you were doing once that 

11 Officer Pence arrived, you didn't pay any more 

attention to Mr. Beth8a? 

A Net a whole lot, no, sir. 

12 

13 

14 

15 

16 

17 

18 

Q Sc in essence, you left Mr. Bethea 

in Officer Pence's custody? 

A I didn't leave him in his custody. 

Officer Pence was there. 

Q You didn't leave him unguarded. You 

19 were afraid of him? 

20 A No, Officer Penc~ was rhere, and my 

21 attention was drawn to other places, and I ch~cked out 

22 the whole area. 

5~ 

23 Q You were relying on Officer Pence to 

24 take care of Mr. ~ethea? 

25 A Certainly. 

CP.J..NE-SNE;..o & hssoc., rr·:c. 
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1 Q And oth~r officers arrived al~o? 

A Yes, sir, th(1r's correct. 

3 Q B~fore th~ dru0s were found? 

A I don't know what period ot rime 4 

5 the drugs were found, when the officers arrived or, 

6 say, before or after. 

7 Q Well how soon after Officer Penc~ 

8 did the other officers arrive? 

9 

10 

11 drugs? 

12 

A 

Q 

A 

Very shortly. 

And you don't know who found the 

I found out afterwards that Officer 

13 Pence had found the drugs, but I did not see Officer 

14 Pence find these drugs at this particular time that 

15 they were found at the scene on Mr. Bethea. Being at 

16 the scene and everything that was happening, I didn't 

17 see what all had happened, I reli~d on other police 

18 officers that told me things, or just the general 

19 conversations between us. 

20 Q Now you hnve m.:nrioned thc=tt you di\-: 

21 not pat down Mr. Bethect? 

22 

23 

24 

A 

Q 

No, sir. 

THE COURT: W~ have been over this. 

When Officer Pence arrived, did you 

25 keep an eye on Mr. Bethea, cid you see him pat him 

S7 
C RAN E - S l J E AD & ;., ::> ~ 0 C . . I ;-.J C . 

59 



60 

1 down? 

2 N <:· • s :i r . I d i d no t • 

] MR. MCLEES: No, further questions. 

4 THE COURT: w~re the passengers ~v~r 

5 in custody? 

6 THE WITNESS: Nor by me, no, sir. 

7 TnE COURT: You didu't consider them 

8 in cust.ody, you just asked them to get out? 

9 T ~ E \~I TN E S .S : Yes, sir. 

10 (! In response t.o thar, Mr. Bethea wns 

11 not free to leave was he? 

1~ A If h~ want.ed to go, he could have 

13 left. 

14 Q He could have walked away, and you 

15 would have let them, and you would not have stopped 

16 them? 

17 A No, sir. 

18 MR. MCLEES: No further questions. 

19 THE COURT: All right, thank you. 

20 N~xt witness. 

21 

22 

2.3 

24 
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1 

2 

3 WITNESS STOOD ASIDE 

4 

5 

6 

7 MR. ROCKECHARLIE: Officer Duncc=tn 

Penc~. 

9 

10 

11 

12 

13 

14 

15 a witness called by the Commonwealth, first being duly 

16 sworn, testified as follows: 

17 DIRECT EXAMINATION 

18 BY MR. ROCKECHARLIE: 

19 Q For th-= record, plec=tse introduce: 

20 yours~lf to the Court? 

21 A Officer Oltncan A. !-'encE:, Richmond 

22 Bureau of Police, assigned to the SNAP division. 

23 Q Were you so employed on August 13, 

24 1988? 

25 A Ye-::3, sir, I was. 

CRANE-SNEhD &. ~SSOC., :r~c. 



l'ence - Dir8ct 

1 Q Did you, on this day, hav~ occasion 

2 t.o make a traffic\.? stop Rt the on~ thous;1nd block of 

3 Commerce Road? 

4 A Y~:s, s:i.r, I did. 

5 Q At that time did you observe the 

6 defendant George Bethea? 

7 Yes, sir, I did. 

8 Q Please relate: to the Court your 

9 observations? 

10 A At the time that I pulled up behind 

11 the 473 unit, I observed three males standing on the 

12 curb beside a parked vehicle there. At that time I 

13 walked up to help with anything I could. I saw that 

14 there was rice in th~ all in the front passenger seat, 

15 and in the floor board, and I just walked back and 

16 stood at the rear of the car. 

17 THE COURT: What is the 

18 siginificance of rice in the front seat? 

19 THE WITNESS: In my experience as a 

20 police officer and from talking from other 

21 o f f i c e r s , a r1 d f rom my ex per i en c t: as a p o 1 i c e 

22 officer, I have learned that rice is sometimes 

23 used to keep heroin and cocaine dry before it 

24 is distributed. 

25 TEE COURT: All ri<Jht. 
.,--.. 
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1 At this particular time, I was 

2 s t and i n g o t t h ~ r e R r o f t h e c n r . j u s t· s t n n d i n g by , w h e n 

3 I noticed the def~ndant had his right hand on his waist 

4 1 in e and a p p e n red t o b ~ ad jus t i n g so ~n e r hi n g . He then 

5 grabbed his waist line and began jumping up on the rear 

6 of the vehicle, still holding on to his wnist and 

7 appeared to be adjusting somethin0 within. 

I started to look at him, h~ jumped 

9 back down off the car still holding his waist line with 

10 his right hand. As he jumped down off the cnr, I looked 

11 at him even more. As he turned away from me towards 

12 

13 

the car, I couldn't see his hands at that time. I 

could see his elbows. I could see his arms moving. At 

14 that time I asked him to take his hands away from his 

15 waist for my own protection. I told him that I was 

16 going to pat him down in the area that he kept moving 

17 with his hands for my own protection to make ~ure he 

18 didn't have a gun. He was leaning with his mid-section 

19 up against the car at the time. I pulled him away from 

21 white short pants on, and from his left leg pants a 

22 plastic bag f~ll to the ground. It contained rice and 

23 Several packets of white powdery substance, which at 

24 the time I believed to be cocaine. 

63 

25 Q So, from the time you approached the 

ftJ/ 
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1 scene, how much tirne elapsed when you pattr:d him down, 

2 say, from the rime you Rrrivt.:!d ot th~Z scene? 

3 A I would say three or four minutes. I 

4 couldn't be real sur.: nbout thot. 

5 Q Did you see Mr. Bethea at any time 

6 when he was patted down in your presence or by your 

7 person? 

8 A No, sir, h~ was not. 

9 Q Where was Officer Warren at that 

10 time? 

11 A I am not sure exactly. I remember 

12 seeing someone at the front of the vehicle, in the 

13 front of the vehicle that was stopped. I believe 

14 Sergeant Warren and s~rgeant Paulus were both there 

15 when I was at the back of the vehicle, as I was just 

16 standing by. 

17 Q Is it your testimony that you 

18 approached the defendant because of the way he was 

19 holding his hands and moving? 

20 A Y.::s, sir. And the motion he was 

21 making on his waistline. I couldn't tell whether he, 

22 he had anything there, and I had a feeling at that time 

23 that I believe that h~ had, may have been armed, and 

24 I -- then is when I patted him down, just the area that 

25 he was messing with his honds. 

62_ 
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1 Q When he jumped on to th~ car, did he 

2 move his hands? 

3 A No, he kept his right hand on his 

4 waistline. 

5 MR. ROCKECHARLIE: No further 

6 questions. 

7 

8 

y 

10 CROSS-EXAMINATION 

11 BY MR. MCLEES: 

~ 12 Q How long before you arrived at the 

13 traffic stop did you g~t the radio call that someone 

14 had stopped that car? 

15 A Well, we were at Decatur and 

16 Commerce Road intersection, so I imagine we were there 

17 within a minute or two. 

18 Q One to two minutes? 

19 Yes. sir. 

20 Q Wha1· wns going on as yc'l approachec? 

21 You saw three rnal~s on the curb be~ide the vehicle. 

~2 What were tl1e officers doin<J wirh the thre12 men? 

23 A As I statcJ earlier, tnere were two 

24 sergeants standing at the front of the vehicle. They 

25 were sort o f s t and in g Iu i d p o i n t t o t he rear . The 

h3 
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defendant and the other two men w~re standin0 toward 

the front of the mid part ot the velaicle. 

Q The def~ndant and the other two were 

standing together; is that right? 

A YE:s. 

Q The two sergeants were standing 

towards the front of the vehicle? 

A Yf:S, I believe so. 

Q There was a group of three civilians 

and a group of two officers some distance apart? 

A Yt:s. 

Q Did you see anyone patted down. 

A No, sir, not while I was there 

except for the pat down that I made. 

Q Did the officer speak co you when 

you arrived, I assume? 

A I just asked them what they needed, 

and they said they were running the information, and 

then the occurrence took place where I observed him and 

then took action. 

Q Th~ Offic~rs said they w.:rr:: running 

this information about the driver? 

A Right. 

Q And did they leave you with Mr. 

Bethea? 

CRANE-SNEAD & ASSOC., INC. 
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A I was standing in the rear of the 

car, just standing by looking, waiting, just watching 

the defendant and his two fri~nds while they did their 

job that they were doing, and at that time that was 

when I observed him. 

Q You never saw any weapons in the 

car? 

A No, sir. 

Q You explained something about the 

police officers' experience that rice is sometimes used 

in connection with narcotics? 

A Yes, sir. 

Q And, I presume, in your experience, 

you have also found rice used at wedding~? 

A Yes, sir, it is. 

THE COURT: It is also used for 

cooking, too, but you usually don't find it in 

the front seat of a car. 

Q Did Mr. Bethea threat~n you? 

A No, sir, he did not. 

Q How soon after you arrived, diu this 

difficulty he had holding his wRistline did that 

happen? 

A It began a minute or two. It wasn't 

very long. 
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Pence - Cross 

Q But it wa~ three to four minutes 

before you patted hiw down. 

testimony. 

That wc=ts your direct 

A Yt:s, I had be~n there three or four 

minutes. 

Q HE went on holding his waistline for 

a minute or two, and then he started doin0 it and kept 

doing it and then he jumped up on the car? 

A Y~s. I noticed similar actions in my 

experience as a police officer, and his actions led me 

to believe that he may have been armed because of my 

past experience as a police officer. 

Q But inspite of that, this fact 

suggested to you that he might be armed, you let him 

continue this for one to two minutes before you patted 

him down? 

A No, sir. 

TEE COURT: Officer Pence, did you 

pat him down? Can you aet up and show me what 

he was doing first. 

THE WITNESS: Yes, sir. At the time 

that he was standing there, I was standing 

around the car. He started doing this motion. 

And his shirt that he had on that covered his 

68 

white short£,He g~ts to doing this motion, and 
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1 jumping, and he went like this on the back of 

2 the car sti]l, and h~ starred pulling up with 

3 hi~ hands. So at this time he started jumping 

4 back down off the car. I started to watch him 

5 and his clothes. At this time he jumped back, 

6 and when he jumped, he still h~ld his 

7 waistline. Why you see the waistline i~ 

8 because of the shirt he hnd on. He had a green 

9 and whited horizontal striped shirt. 

10 THE COURT: Did he have on shorts? 

11 THF. WITNESS: Yes, sir. He leaned 

12 against the car, with his midsection against 

13 the car. 

14 THE COURT: Did you see his hands at 

15 that time? 

16 THE WITNESS: I could not see his 

17 hands. All I could see were his elbows. I 

18 just pulled him off the car like this. The 

19 items dropped from his left pants lery. 

20 THE COURT: You jnst pulled him off 

21 the car? 

22 THE WITNESS: Yes, sir. 

23 THE COURT: Did th~ rice come out 

24 first? 

25 THE WITNESS: No, sir. The rice wns 

07 
CKANE-SNEAD & hSSOC., INC. 



70 

1 around the packets. 

2 ·rHE COURT: In other words, thnt 

J rice was around the packets? 

4 THE WITNE~S: Yes, sir. 

5 THE COURT: But you did not ryo 

6 inside his clothing or anything like rhnt? 

7 THE WITNESS: No, sir not until 

8 after the arrest. 

9 THE COURT: How large was the bag? 

10 THE WITNESS: Pardon? 

11 THE COURT: Approximately how big 

12 would you say the bag was, how thick? 

13 THE WITNESS: Approximately that 

14 thick. 

15 THE COURT: All right. Thank you. 

16 MR. ROCKECHARLIE: I have no further 

17 questions, Your Honor. 

18 MR. MCL~ES: No questions. 

1Y 

20 

~1 

22 

23 

24 

-- . 
25 

,--. 
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~ 
1 WITNESS STOOD ASIDE 

2 

J 

4 

5 THE COURT: Next witness? 

6 MR. ROCKECHARLIE: That would be the 

7 Commonwealth's cas~. 

- 8 THE COURT: All right. Closing 

9 arguments? 

10 MR. ROCKECHARLIE: Commonwealth 

11 waives? 

12 MR. MCLEES: Judge, I would say it 

. ( 13 appears a violation of the Constitutional's 

14 fourth amendment ordering Mr. Bethea out of 

15 the car. And, as far as the way Sergeant 

16 Warren characterized them as asking them to 

17 step out. But, when a police car flashes his 

18 lights and orders them to pull over, a 

19 uniformed offic~r comes up and the officer's 

20 words are, would yo11 mind st~pping out of the 

21 car? I think a reasonable person would 

22 interpret that as merely a courteous way of 

23 ordering them out, not, oh gee, that the 

24 defendant is fre~ to ignore or disobey, 

25 ordering them out of th~ car, detaining him. 
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1 
~-

There again no ordinary person wou 

2 they are able to walk away, and es 

J without impunity. 

4 THE COURT: I don't think there was 

5 a question that he wasn't under arrest or in 

6 custody. 

7 MR. MCLEES: But to say he was --

& TEE COURT: If he wanted to keep on 

9 walking, they wouldn't have done anythina to 

10 him. 

11 MR. MCLEES: We simply contend that 

12 no reasonable person could believe that under 

{ 13 the circumstances, no reasonable civilian 

14 would believe that. Under the circumstances 

15 now, Officer -- Sergeant Warren testifies that 

16 when he left Mr. Bethea, he was relying on 

17 Officer Pence to keep an eye on him, and that 

18 he had been keeping an eye on the two of them. 

19 THE COURT: Keeping an eye on them 

20 anJ having tht::m undt::r arrest are quite 

21 different. I ke~p an ~ye on everybody in the 

22 courtroom, becaus~ you can't rely eon the 

23 deputies to do it all the time. 

24 MR. MCI,EES: But there is a 

25 point of contradicrinn between th~ police 
,....-. 

7C 
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1 officers. SErgeant Warren's testimony that 

2 Sere]ec:~nt Paulus \-IRS tfllkin<J to Mr. Dodson 

J about his operator's license, and Sergeant 

4 Warren was keeping c=~n eye on Mr. Bethea and 

5 Mr. Robinson because he was s~ared, for no 

6 reason, but that scm~ people a couple days 

7 before had guns. He didn't know anything 

8 about these people. 

9 THE COURT: He was more or less 

10 familar with the facial expressions he had 

11 made. 

12 MR. MCLEES: He testified that Mr. 

13 Bethea made a face at him. 

14 THE COURT: And raised his hands 

15 and--

16 MR. rlCLEES: I con tend that that is 

17 not the way it was. 

18 THE COURT: In this day and time I 

19 think anybody that makes a face at a police 

20 officer, I would wntch him. 

21 MR. MCLEES: Well, the testimony is 

22 that in the subsequ~nt conduct there was 

23 nothing whatsoever threatening or unusual in 

24 their subsequent condncr. The officers 

25 contradict the other offic~r. Serryeant Warren 

71 
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1 says that wh~n Officer Pence arrived, S~rgeant 

2 Warren was watching G~orge Beth~a and t-1r. 

3 Robinson, and then he relied on Officer Pence. 

4 Officer Pence t~stified that when he 

5 arrived, the three gentlemen who had been 

6 there were midway down the length of the car 

7 and the two officers were standing toward the 

8 front of the car, and tben Ofticer Pence said 

he watched Mr. Bethea. But, according to his 

10 testimony, nobody threatened the three 

11 officers. We have contradictions between the 

12 officers, and we just have contridictions; 

13 Number 1, the length of the detention of those 

14 individuals is unrealistic. They didn't need 

15 to hold them that length of time to write a 

16 ticket for not having a city sticker. 

17 THE COURT: Not having an operator's 

18 license, they had reason to believe that he 

19 might be driving on a revoked permit, and that 

20 took ~ to 10 minutes. 

21 MR. MCLEE~: Th~t took eight, nine to 

ten minutes, but Serg4:ant Paulus said they 

23 were detained another ten. 

24 THE COURT: I tbink atter the arr~st 

25 20 minute~ in s~archin0 the v~hicle. The 

72. 
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1 additional 10 minut~~ is to clear up the 

2 defendant and his witnesses. It rook 4U 

3 minutes or so, and that took 8 to 10 minutes 

4 to check his op~raror's lict?nse. Furthermore, 

5 he didn't have a summons. He had to wait for 

6 an officer to bring a summons, which is not 

7 unusual for a sergeant, when you don't make 

8 many traffic stops. 

9 MR. MCLEES: Well, Your Honor, we 

10 rely on the length of time and, you know, was 

11 it reasonable in ordering Mr. Bethea out of 

12 the car? It was unreasonable. And the pat 

13 downs, the repeated pat downs by several 

14 officers, to be unreasonable. 

15 THE COURT: I really don't nave too 

16 much problem with anything, although it does 

17 present a real legal problem. The Court 

lS rejects the idea that they were patted down 

19 three or four times; and th~ Court finds the 

20 fact that there are tHo elemenrs. The 

21 Sergeant was driving down the str~et, and this 

22 car was on the left of them. The defendant 

23 himself the was one making some faces. This 

24 officer and the other Sergeant got a camera 

25 and took his pictur~, but that wa~ done right 
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1 before the other officer noticed that there 

2 was no city lic~nse on th12 car, which gav\? 

3 them ample reason to stop the car. No city 

4 license. Once stopped, they found out then the 

5 driver of the car didn't have an operator's 

6 license, so the sergeant commenced to 

7 investigate, which I think is the duly of any 

8 enforcement officer, once he determines he 

9 didn't have a driver's license. He checked B 

10 to 10 minutes, detaining them there. 

11 Thereafter Officer Pence and his people 

12 arrive. Prior to that, Sergeant Warren asked 

13 him, said, do you mind stepping out of the 

14 car? I don't really interpret that as a 

15 command. It's just a nice way of asking the 

16 man. He said it on the stand. He said no 

17 it might have been a different problem but 

18 he said he asked him to step out. It was not 

19 a command; it was more a request than a 

20 COIDIII:': nd. But the polict: officer testifi.:d 

21 that several day~ before in the area of 

22 Blackwell tl1ey had found guns in the car. 

23 Also he ~aw rice on the floor. He knew that 

24 was strange. The Court learned something new; 

25 esoecially tnat ric~ is us~d to k88p the dru0~ 
.,---. 
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1 dry. My recollection is that he did te~tify 

2 nbout that, nnd, nt" rhe in nny e:vent, it wns 

3 rice on the tloor found when the other officer 

4 comes. Otticer Penc.: comes nnd he observes rhe 

5 defendant. He saw ric~ on the floor, which 

6 aroused his suspicion. You were right. Rice 

7 is certainly used in different ways. It is 

8 used on the supper table, u-sed a lot of 

9 places. It's unusual to have it on the right 

10 passenger side of the car. We know that rice 

11 is used to keep heroin and cocaine dry for 

12 distribution. So, that aroused their 

13 suspicion, which is reasonable. And, then, 

14 Officer Pence started to watch him, and his 

15 shirt was over his shorts and he kept holding 

16 on to his waist.line. The Court observed the 

17 display by the officer for the record; to me, 

18 I gathered it might have be~n somebody who 

19 might have a little pain in his stomach; or it 

~0 might have been som~:body tryin<J to hold up his 

21 shorts, and then h~ jumpeJ up on the car, and 

22 I gathered from that -- to explain, you don't 

23 jump on both feet -- but he jumped up and sort 

24 of sat on the car, and then he jumped down. 

25 H~ was still holding it and fiddling with his 
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1 waistline. 

2 Most everybody knows that \-1eapons 

3 are carried in th~ waistband, and he had on 

4 shorts, so it couldn't be a leg holster, and 

5 so with that he thought that he might be 

6 carrying a weapon. Now he even went up and 

7 told the man, I am just going to pat you down 

8 for the use of weapons, for his own safety; 

9 and before, th~ defendant was sort of up 

10 against the car. He just sort of made a 

11 motion, he took his hands and pulled them 

12 back, and that is when the packet dropped out 

( 13 of his pants. 

14 The Court finds these as a fact, 

15 jumping from the car could have jarred the 

16 packet and came down, and what it probably 

17 did, it got loose and he tried to reinsert it 

18 in a secure position and it slipped from his 

19 shorts, so it follow~d chronologically. 

20 The Court finds ~or a fact that the 

21 officers were reasonabl~ in making the stop. 

22 He didn't have a city decal, and the reason 

23 they were checking is because he didn't have 

24 an operator's license. And to cite Terry, 

25 Pence, who, from t"'Jis nb~c-rvation as a policE: 
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1 officer, I think w~ have to sort of rely on 

2 the observation of n police officer. They are 

3 out on the street arr~sting p~ople, and they 

4 don't know the occupants ot the car, they have 

5 fear for their own protection. Those are my 

6 thoughts in the matter. It it were like 

7 defendant stated, Mr. McLees, I would think 

8 that your position was well taken, but the 

9 Court, again finds that he was patted down 

10 only once, and that was by Officer Pence. none 

11 of the other officers seemed to be involved: I 

12 overrule the motion to suppress. You may have 

( 
.--. 

13 your objections for reasons assigned. Let the 

14 record show those are the finding of facts by 

15 the Court. 

16 THE COURT: All right. 

17 THE CLERK: George Bethea, you stand 

18 charged that you, on or abont August 13, 1Y~8, 

19 did feloniously and unlawfullY nav~ in your 

~0 poss-assion or ht=tve und.:r your contrn.1 a 

21 certain drug, to-wit, cocain~. a Schedule II 

22 controlled drug, with intent to distribute. 

23 How do you plead, guilty or not guilty? 

24 DEFENDANT BETHEA: Not guilty. 

25 THE CLERK: And on your plea of not 

17 
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George Bethea, Jr. 
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have under his control a certain drug, to-wit, cocaine, a 

Schedule II controlled drug, with intent to distribute. 
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V I R G I N I Ai ..... ·:· ... :. 

IN THE CIRCUIT COURT FOR THE CITY OF R~H~l;(Q R Tv R D 
MANCHESTER CO~~S~"' ··-' · · · -~ .. ' 

COMMONWEALTH OF VIRGINIA, 
PLAINTIFF. 

) 
) 
) 
) 
) 
) 
) 

JAN 2 0 198~ 
v. 

GEORGE BETHEA, 

CRI HINtfttc~~~ COURT ~!.-\NCBEST~.·· 
CL!~1n~·s Of-F!CS 

DEFENDANT. 

MOTION TO SUPPRESS 

COMES NOW the Defendant, by and through his Undersigned 

Attorney and MOVES this Court for an ORDER suppressing the 

evidence seized in the above-styled cause. As Grounds the 

Defendant says: 

1. Defendant was a passenger in a vehicle stopped by 
Sargeants Paulis and Warren of the Richmond Bureau of 
Police. The stop was made pursuant to observing that 
the vehicle had no city decal displayed on its 
windshield. 

2. At the time of the stop, all three (3) occupants of the 
vehicle were ordered to step outside the vehicle. 
Backup units were also called and the subjects were 
detained for at least thirty (30) minutes. Subjects 
were frisked at this time for weapons. 

3. During said detention, Officer Pence, one of the backup 
units, observed Defendant adjusting his clothing. The 
officer moved the Defendant from the car and the 
evidence was seized from the ground near the defendant 
after it fell. 

1_:_.=:=. "~ Defendant respectfully requests that the evidence be 

8 ~ suppressed as the detention and seizure of his person was in 
~ ~ ! 

. ~: >- 1 . 1 t . f h . f d 1 d t t c . . 1 . ' ~ ~~9 i v1o a 1on o 1s e era an s a e onst1tut1ona r1gnts. 

~~~ 

K.: ~~--k~.(Jl~ 
1 : ~01\John H. HcLees, Jr. 

~-:.~_;(\.J ·P_ubl i c o:fende r 
~counsel ror Georae Bethea 

'\:~ co Office of the Public Defender 
900 East Main Street 
Richmond, Virginia 23219 
(804) 225-4330 

7? 

Respectfully Submitted, 

GEORGE BETHEA 
By Counsel 

-...... 



JUDGE WILKINSON 
~irginiu: Snead 

Nelson 
~~~ tlp~ <!Iircuit ([our± of tl1c Clii±~ of 2R.iclpnon.O, 23ffnn.cl1esf.er <1Iourtl7ouse 

the 30th day of 

Commonwealth of Virginia, 

against 

George Bethea, Jr., 

January, 

plaintiff, ) 
) 
) 
) 

defendant, ) 

19 89 

Indictment for a 
Feloriy -

Case No. 89-30-F 

George Bethea, Jr., who stands indicted for a felony, to-wit: 

feloniously and unlawfully have in his possession or have under his 

control a certain drug, to-wit, cocaine, a Schedule II controlled 

drug, with intent to distribute, this day was led to the bar in the 

custody of the Sheriff of this City, and also appeared John McLees, Jr., 

his Attorney at law, and John Rockecharlie, an Assistant Attorney for 

the Commonwealth. 

Whereupon, counsel for the defendant moved the Court to 

suppress certain evidence seized in this case, and the Court having 

heard the evidence and argument of counsel, doth overrule said Motion. 

Thereupon, the defendant, being arraigned, after consultation 

with counsel, pleaded not guilty to said charge, and with the consent 

of the accused, and the concurrence of the Assistant Attorney for the 

Commonwealth, and of the Court, trial by jury was waived, and the 

Court having heard the evidence on behalf of the Common~ealth, counsel 

for the defendant moved the Court to strike the Common~ealth's evi-

dence as to the intent to distribute, which ~otion the Court overruled. 

Whereupon, the Court having fully heard the evidence and 

argu~ent of counsel, doth find the defendant guilty as charged in the 

Indict:;1ent, but the fixing nnd imposition of sentence is del.::ye·.i unri.i 

re~a~~ed to jail. 80 
i::nt"r~~.,..,..· __ 

~ ' . . 
• • j \..,'. 



~irginia: 

· Judge \·Jilkinson 
Tapscott 
Dcx:lson 

~n ti1c <!Iircuit <liourt of tl1c <lli±~ of J..~i(~lnono, Jllihtttcl1£si£r <t!ourtl1ouse 

che lOth day of March, 19 89. 

Conmon\vealth of Virginia, 

against 

George Bethea, Jr., 
(D.O.B. 4/28/65) 
(Date of Offense: 8/13/88) 

plaintiff,) 
) 
) 
) 

defendant, ) 

Order -
Case No. 89-30-F 

George Bethea, Jr., who onJanuary 30, 1989, ~Jas found guilty of possessing 

cocaine, with intent to distribute, but against '>vhom the fixing and impcsition 

of sentence '>vas delayed pending a pre-sentence report by the P~obation and Parole 

Departrrent, this day 'lr·Jas led to the bar in the custcdy of the Sheriff of the 

City of Richmond, and also appeared John McLees I Jr .. , his Attorney at la\·1 I and 

John A.. Rockecharlie, an Assistant Attorney for the Comnom.;ealth, and Me.rie A. 

Donovan, his Probation and Parole Officer. 

Whereupon, said report having been filed according to la\v and the defendant 

advised as to the contents thereof, and having waived his privilege of cross-

examining the Probation Officer thereon, and argurents of counsel having been 

heard, after allocution of the defendant, it is the judgment of this Court that 

the defendant do pay and satisfy a fine in the sum of SlOO. 00 and be confined 

in the penitentiary for a period of fifteen ( 15) years, but for reasons appearing 

proper to the Court, the last seven (7) years are suspended during the defenda~t 1 s 

gocd behavior I and on further condition that he abide by the rules ~..nd regular. ions 

of the Sheriff of the City of Richmond and/or the Director of the Cepari::rcnt 

of Corrections while incarcerated; that he be placed on supervised probation 

upon his release; that he enter into and successfullv compJ.ete a cL"P"'t_lg trea-crrent 

program; that he '..-Jni ve his four::h arrendrren~ right t:o se?...rch and se.i;:urc and s~:bmi t 

in this 9:r.-occed.i.ng. 



~ ·.··~:··:, 

It is further Ordered that the Commonwealth do recover of the defendant 

her fine and costs incident to this proceeding, and that the defendant be remanded 

to the custcdy of the Sheriff of this City to be dealt with according to la\·1. 

It is further Ordered that the S801. 00 seized at the tirre of the defendant 1 s 

arrest and rrarked as Ccmnon"V.;ealth 1 s E:d1ibit 3, be· forfeited to the Ccmnonwealth, 

and held by the Clerk for a period of thirty days from the date of final judgrrent 

and if no appeal is noted then said money shall be applied to the defendant ' s 

fine and costs in this case and in Case No. 88-438-F. 

The Court certifies that the following drugs were introduced as evidence: 

Commonwealth Exhibit 2, ten (10) knotted plastic bag corners containing cocaine, 

1. 625 grams, and a clear plastic baggie containing rice and si_xt:een ( 16) small 

ziplock plastic bags of cocaine, 7.521 grams. 

It is further Ordered that said d..rugs intrcduced in this case be forfeited 

to the Conm:m~alth and held be the Clerk for a period of thirty days fran the 

date of final judgrrent and if no appeal is noted then said evidence shall be 

destroyed as provided for by law. 

Enter this Order, 

ll,k ~ '~~ --~~~-~------;~-----------------------------JLuge 
'C'n1/ r L,.r 0 8 
~·c;·· .. pg. 

82-
... _ 

( 



~·.·· 

-~ 

·.· ... · :···: ... ··. ··. ·.·:,_· ... ·. •· REGE.tVV.D '. 
V I. R G I N I A: 

MA!11 71989 
IN ~HE CIRCUIT COURT FOR THE CITY OF RICHMONb . . 

CI!lCUil' c~·ut>·· .... :.!~ _,:;f.'J;r,ST· · E. n. 
•' • ••••"•• \ ~ .LJ.,;, I 

COMMONWEALTH OF VIRGINIA, CL:ZR.lCS OFFICZ · -\ 
PLAINTIFF. 

V. CRIMINAL NO. 
/ ,.., .· 

.. ,.,..,/, .' v 
,.,,\.( J"'f.. I GEORGE BETHEA, .,., . . .. ······· 

. .._,· ') :· ~-.::;:: ...... DEFENDANT. 

NOTICE OF APPEAL 

George Bethea, hereby notes his appeal from the judgement of 
this court entered on March 10, 1989. A transcript of the trial 
and other incidents of the case will be filed. 

.~n · McLees, Jr. 
Pu lie Defender 

·Cou sel for George Bethea 
Office of the Public Defender 
900 East Main Street 
Richmond, Virginia 23219 
(804)225-4330 

GEORGE BETHEA 
By Counsel 

CERTIFICATE OF SERVICE 

1. · The Appellant is George Bethea, inmate, Richmond City 
Jail, 1701 Fairfield Way, Richmond, Virginia. Counsel for the 
Appellant is John H. McLees, Jr., Office of the Public Defender, 
900 East Main Street, Suite 801, Richmond, Virginia, 23219, 
(804) 225-4330. Counsel for the Appellee is Aubrey M. Davis, 
Commonwealth's Attorney, for the City of Richmond, 800 E. 
Marshall Street, Richmond, Virginia 23219, (804) 780-8045. 

2. On Karch(7, 1989, copies of the Notice were delivered 
to opposing counsel and to the Honorable David B. Beach, Clerk 
of the Supreme Court of Virginia, 100 North Ninth Street, 
Richmond, Virginia 23219. 

3. Counsel for the Appenlant was appoinfld by the Court. 
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COURT OF APPEALS OF VIRGINIA 

Present: Chie£ Judge Koontz, Judges Baker, Barrow, Benton, 
Coleman, Duff, Moon, Willis., Elder and B:ray · 

Argued at Richmond, Virginia 

GEORGE BETEEA, JR. 

v. Record No. 0371-89-2 .~ OPINION BY 

COMMONWEALTH OF VIRGDrJ.A 
JUDGE S~~ W. COLEMAN I'' 

tf..AY 26 I 1992 

UFON REHEA.RING EN EANC 

FROM THE CIRCUIT COURT OF TEE CITY OF RIC~CND 
James B. WiL'cinson, Judge 

Russell c. Williams, Assistant Public Def~~der 
(David J. Johnson, Public Defender, on brief), 
for appellant. 

Marla Lynn Graff, Assistant Attorney Ganeral 
(Mar/ Sue TeL-1, Attorney General, on brief), 
for appellee. 

In this appeal, we hold that a police o££icer's request or 

di:ective fer a passa~ger to sta~ out o£ a lawfully detained 

va~icle does not const~r~te an unreasonable seizure in violation 

of the fourth amencimen-c. A panel of the Court held that the 

officer illegally seized the passa~ger by asking or telling him 

to exit t!le car and, t!lerefcre, the evide.~ce discovered on tb.e 

passenger after he disembarxed was ~~e result of an illegal 

seizure. See Bethea v. Commonwealth, 12 Va. App. 303, 404 S.E.2d 

63 (~991). Upon a rehearing~ banc 1 we affir:n t!le ruling of the 

t=ial court that refused to suppress ~~e evidence; accordingly, 

we upheld Bethea's conviction for ~assessing cocaine wi~~ ~e 

inta~t tc distribute in violation of C~de § 18.2-248, for which 

he was sa~tenced to f~f~een years imprisonment with seven years 

suspe.11ded. 



A "saizure 11 for purposes of the fourth 
amendment occurs when the 
"circ~mstances ... amount to a show of official 
au~hority· such that 'a reasonable cerson 
would have believed that he was no~ free to 
leave. '" 11 (-:-Nj heneve~ a co lice officer 
acc~s~s an individual and re~trains his 
freedom to walk away, he has seized tha~ 
person." 

Moss v. Commonwealt~, 7 Va. App. 305, J07, 373 S.E.2d 170, 171-72 

(1988) (citations omitted). The fourth amendment coes not 

prosc=ibe all seizures, only those tha~ are "unreasonable. 11 

~=~~, ~p Ohio ~.Jq~ U ~ , o (1C68) ~7·n=-~.h.e_r ~ -~e_i_7,_,_~--- _;_~ 
---.:.. v • I ""-. •..,. • -I J -- • yy '- -

unreasonable is deter~ined by balancing t~e individual's right to 

be ==ee f~om arbit=ary governmen~ int~usions against society's 

countervailing in~erest in prevencing or detecting c::-ime and in 

p~ctec~~ng its law enfcrcamen~ officers. Unit=d States v. 

Br~ancni-?once, 422 U.S. 873, 878 (1975). Employing t!lis 

balancing tes~, t~e Supreme ·court, in Psnnsvlvania v. Mimms, 434 

U.S. 106 (1977), held t~at a police officer who ordered the 

driver cf a lawfully ~e~ained vehicle tc s~ap ou~ of t~e car 

ac~ed reasonably, and thus, t~e seizure was ~e~issible under the 

four~h amencimen~. The Court reasoned that: t~e s~ate's 

11 legi ti!nate and 'lleigh~y" inta~est in t.he personal safety of its 

police officsrs, who o~~er.-1ise could be exposed to danger from 

11 assault41 and "unobser·1ed movemen~s" if t:J.e driver remained in 

the ve..'licle, out:veighed the 11 de minimis 11 int=-usicn int:::l the 

dri"Ter' s privacy in~eres~ in being 

vehicle. !d. a1: ll.0-!.1. 

required -­..__ s--c.ap ou-c of t~e 

While M.;mms involved t!'le C.r:..ver of i:.he vehicle, t!'le 

principles upon whic~ t~e decision is based logic~lly extend to 

es 
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encompass a passenger in a lawfully detained vehicle. see ~ at 

122 (Stevens, J., dissenting) ( 11 the court's logic necessarily 

encompasses the passenge~"); ~ also Rakas v. Illinois, 439 u.s. 

128, 155 n.4 (1978) (Powell, J., concurring) ("(T]his Court 

determined i~ ?ennsvlvania v. Mimms, that oassenaers in 
" 

automobiles have no Fourt~ Amendment right not to be ordered from 

~~eir vehicle, once a proper stop is made") (emphasis added) i 

Folev v. Connelie, 435 U.S. 291, 298 (1978); United States v. 

Tavlor, 857 F.2d 210, 214 (4t~ Cir. 1988}. 

The state courts whic~ have considered the passenger issue, 

since ~~e Mimms cecision, have consis~ently held that it is 

reasonable for a police officer to direct or ask a passenger to 

exit a vehicle curing a t~affic stop anc is consonant wi~~ fcurt~ 

amen~~ent pro~ac~icns. See State v. ~andrv, 588 So .. 2d 345, 347 

(La. 1991) (over='"..lling State v. Williams, 366 So. 2d 1:369 (La. 

1978)); Peocle v. Mar~~~ez, 466 N.W.2d 380, 383-84 (Mich. Ct4 

'~~ 1001). oe~-~c-~- v ~----~!:-'~· _ _,,._ I --- ....J'-- • ~'-c:.t...=l 578 A.2d 791, i93-94 (!1d. Ct. 

Spec. App. 1990), ce~. arant~d, =84 A.2d 64 (Md. 1991); Peoole 

v. Melaosa, 7SJ ?.2d 22:, 22S-26 (C~l. 1988) (en bane); State v. 

~evnolds, 753 S.W.2d ' ; -, - (Mo. Ct. App. 1988); P~oole v. Padilla, 

183 Cal. Rpt=. 97, 98 (Cal. C~. App. 1982). See also Hatcher v. 

Commonwealth, ___ Va. App. ___ , ___ S.E.2d ___ (1992). 

Whet.~er ~~e ac~ions of t~e officer are reasonable depends on 

~~e fac~s and ci~=~ms~ancas cf eacb case. Viewed in t~e light 

~OS~ favorable tc ~~e C=~~cnwealth, Hicrainbo~ham v. Ccmmonwealt~, 

215 Va. 349, 352, 213 S.2.2d 534, 537 (197S), the evidence at 

c=ial es~ablished t~a~ G~orge ae~~ea, =r·., Nasa ;assenger in a 



vehicle lawfully stopped by Officers Marvin Paulus and Harry 

Warren. Officer Paulus, f..Jho was ne'.Y to the force, had a camera 

and had taJcen photographs of Bethea from the patrol car. The 

officers observed the occ~pants of the vehicle, and, in 

particular, Bethea, 11 making faces,u nwaving his hands, 11 and 

, .. -Navingu at t:he officers. Because t~e vehicle did not display a 

City of Ricbmond cecal on the windshield, the officers decided to 

stop the vehicle. When ?aulus approached the driver, he asked 

him to step out of the C '::l ..... -- and asked to sae his cperator's 

license, which the driver did no~ have. While Paulus ran a 

Depa~ent cf Mater Vehicles check to see if the driver was 

licensed, Officer Warren asked Bethea if he would 11 please step 

out of the c~.,...u bee~ use 5ethea' S· antics just prior to the st:lp 

had scared. him. 5e~hea e:!itad the vehicle and War::-en "took him 

in position righ-c in f::-:::n1: of hi.s door near the hood of the car, 11 

where he rsmainec. Of=icer Duncan Pence ar=ived en t~e scane 

sho~ly t~ereaf~=r and cbserved rica on the front 9assanger floor 

of the vehicle, wh~ch·~e knew was used en oc=~sicn to keep 

cocaine or herein dry. In t~e mean~ime, Pence saw Bethea ge~ up 

on t.~e rear of t!le au-r.cmobile while holding the 'flaistline of his 

shorts, jump off the vehicle, still holding his waistline wi~~ 

his right hand, and t~r~ toward the vehicle so that Pence c=uld 

not see his hands. P~nce direc~ed Sethea to t~ke his hands away 

from hi.s r..;ais-c. ?ence told Ee-c.hea tha1: he r..;as going to "pat him 

down in t!:e area ~hat he kep"t:. moving r,;i th his hands n to make sure 

he did no'!:. have a Nea~cn. As Pence pulled Set~ea away from the 

-. 
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v~~icle, a plastic bag containing rice and several packets of 

cocaine fell frcm the left pant leg of Bethea's shorts. 

Bethea does not contest the legality of the stop of the 
. . 1 venJ.c_e. Also, the Commonwealth concedes that when the police 

stopped the vehicle and directed Bethea to step outside, Bethea 
" 

was seized for fourth amendment purposes. Consequently, the sole 

issue is whether Officer Warrsn acted unreasonably when he 

requested that Bethea exit the vehicle. Bethea's liber-cy 

interest in remaining free from arbit~ary inter~eddling by stata 

agents mus~ be balancad agains-c the s-cata's in-csrest suppor~ing 

~~e officer's int=usive ac~ion. 

The state's interest in the personal safety of its police 

officers is "legitimate and. weighty." Mimms, 434 u.s. at 110. 

By requi=ing a passenger to exit a vehicle, a police officer who, 

in a t=affic stop 1 is involved with unknown individuals, is able 

to es~ablish 11 a face-to-Eace confrontation (which] diminishes ~~e 

possibility, o~~erNise subs-can~ial, that (the ccc~pants of the 

vehicle) c~n :nake unobserved movemen~s (whic~}, in t':.lrn, reducas 

the likelihood t~at the officer will be t~e vic~im of an 

assault." Id. (fco~:lo~e omit-:.ad.). We acknowledge t~at in~=usion 

on a passenger's personal liber~y is differen~ than the int=usion 

on ~~e driver's personal liber~y, which was at issue in Mimms. 

Eecause ~~e passanger has broken no law, he or she reasonably 

e.:qJec-:s t!le police of=icers to deal solely wit!! the ciriYer. See 

2 w. LaFave, Sear~h and Seiz~re § 5.2(h}, at 469 (2ci ed. 1987). 

Neve~~eless, t=e in~~~sicn on a passenger's 9ersonal liber~y is 

de minimis. T~e :~~=~sion involves nc c=uchin~, f=isk~ng or 

ee 



physical intrusion of the person; ;.;... 
-'- is of shor~ duration and the 

safety interest to be prctect:.ed is 11 legitimate and weighty. 11 To 

comply with the request, the passenger need only to exit the 

vehicle, an act that amounts to no more than a mere 

inc:Jnvenience. Like the driver, the pass?nger 11 is being asked to 

expose to view very little more· of his person than is alreadv 

exposed." Mimms, 434 U.S. at 111. ~~hen the state's int.erest in 

allowing police officers to take measures for their protection 

and safety is weighed against:. the de minimis int:.rus~on on the 

passenger's personal liber~y, the for:ner prevails. Consequently, 

Officer Warren acted reasonably in reques~ing t~at Bet~ea exit 

the vehicle and, thus, did net violate his fourt~ amendment 

rights. 

Ac~~r=ingly, we affir~ Ee~hea's c~nvic~ion. 

.~ff irmeci. 
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BENTON, J., with whom Koontz, C.J., and Barrow, J., join, 
dissenting. 

The majority's reliance en Pennsvlvania v. Mimms, 434 u.s. 

106 (1977) to support its c=ntention t~at the four~h amendment 

allows a police officer to order a passen~er from an automobile 

and detain the passenger during a routine traffic st~p is 

misplaced. 11 (A)bsen~ some ar~ic~lable suspicion vis-a-vis the 

passenger, the Mimms ra~ionale does not aut~orize removal of t~e 

passenger from the vehicle. 11 State v. Becker, 458 N.W.2C. 604, 

607 (Iowa 1990) . See also Heller v. State, 576 So.2d 398 (Fla. 

Ct. App. 1991); State v. Schlosser, 774 P.2d llJ2, 1135, n.3 

(Utah 1989); Johnson v. State, 601 S.W.2d 326, 329 (Tenn. Ct. 

App. 1980) . 

The Mimms opinion 11 'hold(s] only that once a mot::r vehicle 

has be~~ lawfully detained for a t=affic violation, the police 

officers may order t!'le cri ver to get cu't: of the vehicle wit..~out 

violating ~~e Four~= Amencimen~'s ~rcsc=ip~ion of unreasonable 

searches and seizures." 4J4 U.S. a~ ~:1 n.6 (emphasis added). 

Indeed, t~e Cour~ no~ed c~a~ :ts decision foc~sed en the ciriver 

rat."ler t.."lan 11 occ!lpants 11 in general. ~d. a~ 110 n.5. IJncierlying 

t.'le Courc' s reasoning is t!le premise t!la't: tb.e driver '.Yas lawfully 

detained. !d. at 109. That: premise is reinforced in Net . .; York v. 

Class~ 475 U.S. 106 (1986), where t~e Supreme Cour~, cit~ng 

Mimms, s~a~ed t~at since the officers in Mimms 11 had personally 

cbser~red t!le seized incii,ridual in t.he c~mmission of a t=affic 

offense before reques-cing t!1a1: he exit his vehicle,". 4 7: U.s. a't: 

:.:.. 7, t.."la:t: observa"t:icn allowed t~e balance bet~.;een gover:1rnen't:al 
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interests and governmental intrusion to "tip in favor of the 

legality of the governmental intrusion. 11 !d. On the other hand, 

a mere passenger in a vehicle stopped for a routine t:raffic 

violation is not the nerson who comm_i~~-=a' ~he t-~&&ic f~ t" -- .... --J..J..- o ... ense. 

At a minimum, the officer must have a reasonable articulable 

suspicion of personal danger to order the passanger cut of the 

vehicle. See Johnson, 601 S.W.2d at 328. The police off~cer in 

this case did not ar~iculate such a sus~icicn and t~is record 

contains no fac~s which would supper~ such a suspicicn. 

The majority relies on cases that appear c= comport with its 

deter:nination that Mimrns·applies equally to drivers and 

passengers. However, for the mas~ par~, the passages relied on 

by the majority are dicta, ~ Folev v. Connelie, 435 U.S. 291, 

298 (1978); Der::-icot-:. v. Ma!'"'J'land, 578 A .. 2d 791, 793-94 (Mc:i. App. 

1990}; cr found in dic~a in a conc~rring opinion, ~ Rakas v. 

!11inois, 439 u.s. 128, 155 n.4 (~9i8) (Powell, J., conc~r:.-ing}; 

cr made wi~~ou~ analysis cf the differen~ ?rivacy interests 

involved, ~u.s. v. Tavlor, 857 F.2d 210, 214 (4-t!: Cir. 1..988)i 

P~oole v. Melaosa, 753 ?.2d 221 (Cole. l988f; Stat~ v. Revnolds, 

753 S .. W.2d l, 2 (Mo. App. 1988). Nothing in Mimms indicates ~~at 

~~e passenger shares with the driver the same lessaneci degree of 

privacy rights when ~he driver is s~opped for a t=af!ic 

'liolation. 

The fac~ t~a~ t~e driver was (commit~ing a 
t:.-affic viola~ion] authorizes the officer ~o 
stop the vehicle in which the passenger is 
ridina. The resulting in~:.-usion on the 
oasse~aer whic~ flows f=om the initial s~=o 
ls an unavoidable consequence of ac~ion . 
jus~ifiably t3ken agains~ the drive~. 
?ur~~er :~~=~sian on the 9assanger :s nc~ 

-a-
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just~f~ed, however, unless some articulable 
susp~c~on exists concerning a violation of 
law by that person, or unless further 
interference with the passenger is reauired 
to facilitate a lawful arrest of another 
person or lawful search of the vehicle. 

State v. Becker, 458 N.W.2d at 607. 

The rec~rd proves that the two City of Richmond polica 

officers were s i t"ting in an unmar~<.eci automobile taking "p ictu.res 

of people for identification" 'N"hen Eethea began making faces at 

Officer Warren, who had t~e camera. Aftar Warren ccse~Ted 

Bethea's actions, Warren then: 

told Sergean~ Paulus to pull back behind him 
a little bit. As we were pulli~g behi~d him, 
I checked his car. I wan~ed t~ see if there 
was any~hing suspicious. Firs~ thing ! 
observed was the lack of a city s~icker when 
we got back in the back cf his car. ~ ~o~c 
Sergeant Paulus let's go ahead and pull _him. 

A£ter the automobile st~?ped, Paulus walked to ~~e driver's 

'.Vindow and asked t!le driver to ge-e out of the automobile and 

s~and on ~~e sidewalk. Paulus was s~anding i~ c!le s~=set while 

talking t~ the driver. Paulus tas~ified tha~ he asked the driver 

t:1 exit t.h.e au-ccmobile in order tha'C 11 he c:::uld ge~ cut of 

t=affic" while talking t:> t!"le driver. When Paulus lear~ed that 

~~e driver did not have an cpera1:or's license with him, Paulus 

"ran (a] check through the Department of Motor Vehicles to be 

sure t..'lat he did have a dri"ler's licanse. 11 The di.spa-cc!ler 

info~ed Paulus that the driver had a valid operat=r's license. 

Warren positioned hi~selz en t~e au~cmcbile's passenger 

side. Wh~~ he apprcac~ed the au~omobile, Be~,ea did not say 

anyt.,ing, make any threats, or resis~. Warren described ~,e 

scene: 
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I looked at Mr. Bethea first. I glanced into 
the car. I had -- I didn't know at that time 
if there was a weapon or what in the car. 
Couple cf seconds later I asked him, would 
you please step cut of the car. I took him 
in position right in f~ont of his door near 
~he_hood of the car. There was a passenger 
~n the rear seat, so ac this time I asked the 
passenger in the rear seat to ~tep out of t~e 
vehicle. 

Warren did not frisk either passenger after they exited t~e 

automobile. As they were standing by the automobile, Officer 

Pence arrived at the scene. ?ence tsstified that when he looked 

in the automobile, he saw rice in the f=ont passenger seat and on 

the floor board. He testified 11 that rice is sometimes use.d to 

keep heroin and cocaine.dry. 11 

Pence noticed that ae~hea was holding his waistline and 

appeared to be acjus~~ng scme~~ing as he jumped cnto the t=u~~ of 

the automobile. Pence asked Eethea to move his hands wi~hin view 

and pulled Bethea away f=~m t~e au~cmobile to frisk him. At that 

moment, a bag c=n~aining c=caine f~ll f~om Bethea 1 s shor~s. 

After all t.~ree cf t!'le oc::~pan-cs \·/e~= searched, 3ethea ~H·as 

Pence then gave ~!'le driver a citacion for not having a 

city license affixed t= t~e au~omcbile and allowed the driver and 

other passenger to depar~. 

I cannot agree wit~. the C~mmcnwealth's contention that 

Warren was jus~!fied in ordering Ee~~ea out of t~e au~cmobile for 

the officer's 9ro~sc~ion. When War~:n approached the automobile, 

Be~~ea was sit~!ng calmly in the f=ont seat, making no 

t~rea~aning s~ataments or ac~ions. War=en made no inquiry or 
Bethea regarding t..'le face and hand c;es-.::J.res tha-c he obser·red. 

Paulus cbserved t=e same ccnduc~ as War~en and tes~~=~ed cnly 

-!.0-



that Bethea ""..;as waving and making faces. 11 There is no evidence 

of furtive gestures, belligerence~ or uncooperative behavior by 

Bethea or ~~e other passenger. Moreover, Warren did not tastify 

that there was anything to indicate that Eethea may have been 

concealing a gun, knife, club, or other dangerous weaoon. _see 
~ -

Simmons ''· Commonwealth, 217 Va. 552, 556, 231 S.E.2d 218, 220-21 

( 1977) (where the investiga-cing off icar had reason to believe t..~e 

suspected burglar was a~ed anci saw the suspect's jacket sagging 

in t."le fz;ont, "t!le cf'ficar had reasonable cause to believe tha-c 

defendant might be car=ying a concealed weapon and the search was 

warranted 11 ) Although War~en asked Sechea and the third man to 

exit the automobile because he 11 felt mora comfor-cable with both 

of them standing, 11 he dici no-c f::-isk either person. 

Even though War==n testified t~at he was frightened by 

Be~~ea's behavior, ! do nc~ believe ~~at this fear, wit~ou~ more, 

c~nstitutes a sufficien~ basis ~o require Bethea to step from ~~e 

car. The t=:.al judge 1 s cbser~n::cion ~=:at persons !.Yho make faces 

at police officers bear ~=c generalized a reason 

conclude t.'lat War=en's sui:jec-:.:.ve ap;:r:hension was reasonable. 

In Coooer v. State, 584. So. 2d :124 (Fla. c~. App. 1991), a 

Florida case with similar fac-:.s, t~e appellate cour~ found the 

evidence .did not supper~ t~e of:icsr's claim he feared fer his 

safety. There, a passenger saa-ced in c~e back sea~ of an 

automobile stepped during a rcu~ine c=affic check had been 

"'bouncing back and fcr~!l fr::m c!"le f=:::n-c t.o the :Cack.' 11 !d. a-c 

Al~~ough t!1e ar=es~ing officsr had no reason .to c!"link t~e 

passenger migh-c possess a ~eapcn, he had the passenger s~=P au~ 



'• 

of the vehicle. The appellate cour~, '.Yhile noting that the 

officer testified he feared for his safety,· reversed the 

passenger's conviction for possession of cocaine as a result of 

~~e traffic s~op, explaining: 

(!]t is incumbent upon a reviewing court to 
examine the fac~s -- aside from such 
statement -- in the liah~ of a citizen's 
cons~itu~ional prc~ec~ion. We are lass 
likely to lose such protection by c~taclysm 
as we are by ercsion in a case by c~s= 
progression. 

!d. at 1125-26. Clearly, the fac~s presented t= t~is C=urt co 

not indicate that the cfficer could have reasonably feared for 

his safety. 

The ·int~usion on Bethea's rights was net de minimus. The 

majority, r.vithcut C.isc~ssion, charac-=erizes the activity as 11no 

more than a mere inc::nveniencs 11 to the passanger. But, as 

Justice Stevens poin~s cut in his dissent in MiMms 1 t~e millions 

of t=affic stops occ~r=i~g each year are no~ fungible: 

Nor is it universally t=~e that the 
(oc=~pant's] int:.eres~ in ~;maining in t~e c~r 
is nealiaible. A woman s~cooed a~ niah~ mav 
fear for~her cwn safe~Yi a p~rson in poor -
healt~ mav cbiec-= to s~andina in t~e ccld or 
ra ;.,.,. ano.;. .. e,..~··n· o 1~r=· 'no,..,e in hac: .... = ... ""' a·r;,,e .. -..At '--•• .,. N ---- ~ • 4U - • ...,'-._. -._.., -

children or sDouse to school or to c~e t=ain 
mav not be f:1ilv dressed; an elderlv driver 
who presents no-possible threat of violence 
may regard t~e police command as not~ing more 
~~an an ar=~gan~ and unnecessary display of 
authority. 

Mimms at 120-2~ (Stevens, ~., dissen't:.ing). 

Leaving to the unfet~ered cisc=s~ion of ~~e 9olice of=icer 

t~e decision whether a passenger mus~ exit a vehicle c~;oses ~~e 

aut!lorit:r to t!le precise a.buse ant:.:.ci.;acsd '=Y .=us-cice Stevens i:l 

his dissen~ to Mimms. 
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~om7 c~tizens will be subjected to this minor 
~nd~gn2ty while others -- oerhaps thosa with 
more expensive cars, or different bumper 
stickers, or different -- colored skin -- may 
escape it entirely. 

M-imms a~ _,2?_ (s- - ·· - - ~..evens, ~., a2ssanting). The majority gives only 

lip ser~ice to the potential for abuse a~ authority by quali£ying 

its holding to provide t~at 11 (w)he;:her the actions of t.h.e officer 

are reasonable depends en t~e fac~s and circumstances of each 

casa. 11 It is apparent from the majcr~ty's analysis that a police 

officer's unsuppcr~ed subjective belief that he or she may be in 

danger during t~e course of a rou~ine t=affic step will validate 

an order such as tha~ given in this casa. The majority sLuply 

leaves open an empty promisa chac a passanger's expectation of 

pr.i vacy might, under some undefined c:-r -=- of circumstances, 

outMeigh society's intares~ in the safety of its officers and ~~e 

~~forcement of its laws. 

FL~ally, War=en did not ac~ u~on a reasonable suspicion ~~at 

Bethea had commi t-=ad, was c::mmi t-t:..nc;, 'lias about t:: commit a 

felony or c=iminally pcssassed a c=ncaaled weapon. He justifies 

his exercise cf au~~or~t/ ~~ order 5e~~ea au~ of ~~e vehicle on 

t.~e antics t...'lat Bet."lea engaged in 'N'hi2.e he •.vas t:=ying to take 

Se~~ea's photograph dur~ng an unspeci=ied police opera~ions 

designed to pho~ograph citizens in t~e neighborhood. War~en 

improperly elevataci. his in-c=usion upcn Bethea beyond t!ie 

incidental rest:=aint imposed by t!':e t::-affic Indeed, by 

1! do not aaaress whe-c~er t~e co~~ce would be war=antad in 
removing ~~e passenger f~om t~e au-ccmobile if necsssarJ to 
effac-=uate a c:ls-codial ar=es-c cf t~e driver or ac:::=mplish a 
saar::h of t..~e automobile incicien-c c:: an ar=es""C :.1nder N'e~.; York .... , . 
oeltcn

1 
453 U.S. 454 (!.980}. T!:e c!.":.ver's failurs ':::l ciis;:lay a 
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pe~itting Warren to order the removal of a passenaer for the 

_most routine of traffic stops the majority ignores the 

imp·lic.aticn of the Supreme court's own disclaimer in Mimms that 

'h.ve do not hold today th;:-+- ' f.:!'h - - · h · -w w enever an orz~cer as an occas~on 

to speak wi~~ the driver of a vehicle, (t~e officer] may also 

order the driver out of the car.'" 434 U.S. at 111 n.6. One of 

th.e most f".J.ndamental fourth amendment principles requires that, 

"in justifying a par-tic'..llar int~usicn, t!'le police officer must be 

able to point to specific and artic~lable facts which, taken 

tcge~~er wi~~ rational infarsnces f~om those fac~s, raasonably 

war::-ant t!'!at intrusion. 11 Lansdown v. C.::mmcn'.vealt!"l, 226 Va. 204, 

2 0 9 1 3 0 8 S • E • 2 d 1 0 6 , 110 ( 19 8:! ) (quat inc; T er'!:"v v . Ohio, 3 9 2 U. S • 

1, 2~ (l96a)), ~· denied, 465 u.s. 1104 (1984). The facts_ do 

no~ c=eate a reasonable suspicion that Bethea had committed, was 

commit~ing, or was about to c=mmit a felony. 

LTl addition, "t."le cf!icer' s ac~ion _(must be] reasonably 

related in scope to t~e c~r=~ms~ances which justified t~e 

in-csr::erencs in t!le :irst place .. " '!er-=·,, 392 u.S .. at 20. I£ the 

officer's testimony is believed, Ee~!:ea' s antics ~,;ere not the 

justification for the police s~cpping ~~e automobile.. The 

oc:~pants of t~e au~cmobile were no~ suspec~s of any reported 

c=ime. See Harris v. C=mmonwealth, 9 Va. App. 355, 388 S.E.2d 

280 (~990) 1 rsv'd on o-cher ar-:=unds, 241 "'la. 146, 400 S.E.2d 191. 

city automobile license Has a viola't:icn of City of Richmond Code 
§ 28-333 (1979). ':'!lis violation c::.n result, at: most, in a $15 
fine and is no~ d.esiana't:~d bv ordinance to :Ce a misdemeanor. 
City of Richmond Cod~ § 28~3~4; see also Code. § 46.2-752. 
Accordingly, this case does no't: involve a saarch incident to 
arrest based on a misdemeanor c=mmit~ad in an of!icar's presence. 

-:..4-

' ' 



( ·. 

( 1991) . The officers stopped the automobile because it did not 

dis~lay in its front window a city decal~ There is no suggestion 

that the driver was considered to be a threat to the officers' 

safety. Paulus testified that he asked the driver to exit the 

automobile and stand on ~~e sidewalk onlv in order to a_ive Paulus 
~.I 

protection from the traffic flow. 

"In the absence of any basis for suspecting appellant of 

misconduct, t~e balanc~ bet~e:n the ~ublic int=~ast and 

appellan~'s right to personal security and privacy tilts in favor 

of freedom from police intarfaz:ence. 11 Brcwn v. T=xas, 443 u.s. 

47, 52 (1979). This principle holes ~=ue for passengers in cars 

stopped for routine traffic inf=ac~icns. Accord Eecker, 458 

N.W.2d at 607. Moreover, a citizen's right to privacy 1s not 

subject to in~=usion whenever a police officer or a judge deems 

t..~e intrusion to be 11 no more t!lan a mere inconvenience." 

Bethea's =ight to personal sec~rity and privacy shielded him from 

~~e intrusion of being ordered ou~ of the car. 11 (E]ach 

individual is 'clat~ed wit~ c=nstit~tional protection against an 

unreasonable ... seizure,' Nhic~ may nc~ be denied by the 

individual's 'mere propinquity to c~hers independently suspected 

Of C-.._.;.,...;nal .::~c-... · _.;vJ.· t:_r. 111 C::"-~t~ ~1 O-mm 787 P 2d 11 8~ 1189 (K~,... ~....., - _ '""'-""' - • C: I • -- -I - -..~. 

1990) (quoting Ybar--a ~t. !1linois 1 444 U.S. 85, 91 (1979)). 

Indeed, ~~e of=icer did more t~an crder Bethea to exit the car. 

The officar "took him in pcsi -=:.en 11 a"C t!"le front of tb.e aut~mobile 

and fu~her exacer~a"Cad the i~"C=usicn by rast=ic~ing Be~~ea's 

movemen~ to t~e position he was ~eaui=ed to assume at t~e side of 

the automobile. 



Obviously, the Commonwealth has a legitimate and weighty 

interest in the personal safety of police officers who become 

{nv.olved in traffic stops. This case, however, does not involve 

a reaso~able suspicion of danger to the officer's personal 

safety. Rather, the majority sanctions an intrusive police 
" 

practice that allows a passenger's 11 -:-easonable ex-pectation of 

privacy (to be] subjec~ to arbit~ary invasion solely at the 

un.fettered disc::-ation cf of:icers in the field. 11 Brown v. Texas, 

443 u.s. 47 ,. 51 (1979). 11 Nothing is more clear than that the 

Fourt!l Amendment was mean-c. to prevent wholesale int=usions upon 

~~e personal security of our citizenry, whether these intr~sions 

be te_~ed 'arrests' or 'investigatory detantions. ' 11 Davis v. 

M. . . . '104 u <: -2, --6 ,- (1° ... "') J. S S J. S S ~ pt:! J. 1 ..., _, • toJ • I - 1 I t. -- I -.., 0 ~ • Secausa Mimms allo~vs 

officers to require only drivers to exit from a vehicle in a 

routine t=affic stop and. because there was an absance of 

reasonable suspicion of c:::iminal ac~i v·i ty or reasonable suspicion 

of personal danger to the officer justifying ~~e order ~~at 

Be~~ea exit ~~e vehicle, I would reverse tbe conviction. The 

only evidenca suppor~~ng t~e convic~ion was a produc~ of the 

unlawful detention of 8et~ea and should have been suppressed. 

Wona sun v. United States, 371 U.S. 471 (l96J}. 

-}.6-
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V I R G I N I A : 

IN THE COURT OF 

GEORGE BETHEA, JR. ) 
) 

Appellant, ) 
v. ) Record No. 0371-89-2 

) 
COMMONWEALTH OF VIRGINIA, ) 

) 
Appellee. ) 

NOTICE OF APPEAL 

George Bethea, Jr., by counsel, notes his appeal from 

the judgment of the Court of Appeals of Virginia entered 

herein on 26 May 1992. A transcript and other incidents of 

trial were filed in the court of Appeals. 

Russell c. Williams 
Assistant Public Defender 

GEORGE BETHEA, JR. 

By~l~ 
Office of the Public Defender 
700 Centre -- 700 East Franklin Street 
7th Street Tower -- 3rd Floor 
Richmond, Virginia 23219 
(804) 225-4330 

CERTIFICATE OF SERVICE 

On 24 June 1992 a copy of this notice was mailed to the 
offices of opposing counsel. 
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