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VIRGINIA: IN THE CIRCUIT COURT OF TAZEWELL COUNTY 

RICHARD A. FORSTER, CHARLES C. 
MCCOY and USA C. MCCOY, 

Plaintiffs, 

v. 

JAMES S. HALL, JOYCE S. HALL, 
DAVID WAYNE MCKINNEY, EVA SUE 
MCKINNEY, STEPHANIE BOWLING, 
and MARGARET BROWN, 

Defendants. 

} 
} 
} 
} 
} 
} No. CH 99t)(JiltJ~ 
} 
} 
} 
} 
} 
} 
} . 

Bn.L OF COMPLAINT 

This Bill of Complaint is brought by the Plaintiffs against the Defendants to enforce certain 

express restrictive covenants and to enforce certain implied reciprocal negative easements with 

respect to property owned by the Defendants in Goose Creek Estates, located in Tazewell County, 

Virginia; and in support thereof, the Plaintiffs state as follows: 

1. The Plaintiffs, Richard A. Forster, Charles C. McCoy and Lisa C. McCoy, are the owners 

of lots situate in Section 1 of Goose Creek Estates. 

2. The Defendants James S. Hall and Joyce S. Hall are the owners of Lots 2 and 3, Section 

4 of Goose Creek Estates. 

3. Defendants David 

Wayne McKinney and Eva Sue 

McKinney are the owners of Lot 

1, Section 4 of Goose Creek 

Estates. 

r ........ _ _. _, .. rr-" _. -' • n:rl • .r"····-•-:... • " . , t- ,, 
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4. Defendant Margaret Brown is the owner of Lot 1-B Section 4 Goose Creek Estates. 

5. Defendant Stephanie Bowling is the owner of Lot 1-C Section 4 Goose Creek Estates. 

6. By deed dated August 25, 1978, of record in the Office of the Clerk of the Circuit Court 

ofTazewell County in Deed Book 448 at page 342, Louella B. Turner and others conveyed a tract 

of land to certain partners trading and doing business as Goose Creek Partnership. The partners of 

Goose Creek Partnership included John York Lindsey, managing partner, and Carl Cartwright, Jr. 

7. The partners of the Goose Creek Partnership caused the land to be surveyed and platted 

into individual lots by Draper-Ad~n Associates ofTazewell, Virginia, Draper-Aden job number 546. 

The survey and the plats divided Goose Creek Estates into five contiguous sections. Section 1 and 

Section 4 adjoin along a cOmmon boundary. The plats of each section were recorded in the Office 

of the Clerk of the Circuit Court of Tazewell County in the Plat Books and Plat Cards, as follows: 

Exhibit No. Plat Book Page No. Descr~tion Plat Card 

1 14 36 Section 1, Goose Creek Estates 4066 

2 14 37 Section 2, Goose Creek Estates 4067 

3 14 38 Section 3, Goose Creek Estates 4068 

4 14 55 Section 4, Goose Creek Estates 4085 

5 14 56 Section 5, Goose Creek Estates 4086 

Copies teste of the original plats of subdivision 1 are attached to the original of this Bill of Complaint 

as Plaintiffs' Exhibit 1, Plaintiffs' Exhibit 2, Plaintiffs' Exhibit 3, Plaintiffs' Exhibit 4 and Plaintiffs' 

Exhibit 5; in each case, the exhibit number corresponding to the section number of the plat. 

1 Amended plats were filed for Sections 1 and S, making changes that are not material to this suit. 

-2-



8. When the plats of the subdivision were made and recorded, Section 1, Section 2 and 

Section 3 of Goose Creek Estates were not platted in compliance with the Tazewell County 

Subdivision Ordinance, all of the lots in Sections 1, 2 and 3 of Goose Creek Estates being of the size 

of 5.00 acres or larger. Section 4 and Section 5 of Goose Creek Estates, which fronted on a public 

road, Virginia Secondary Highway Number 644, were platted to contain lots smaller than 5 acres as 

well as lots larger than 5 acres. The plats for Section 4 and Section 5 of Goose Creek Estates were 

submitted for approvals in accordance with the then-existing Tazewell County Subdivision 

Ordinance. 

9. Attached as exhibits to the original of this Bill of Complaint are true copies of the deeds 

to original purchasers of property in Goose Creek Estates, beginning with Deed Book 457 at page 

483, recorded on May 4, 1979 (Plaintiffs' Exhibit 6), and continuing through Deed Book 721 at page 

764, recorded on October 31, 1996 (Plaintiffs' Exhibit 89), and also including two deeds of gift to 

subsequent grantees of subdivisions of lot 1, Section 4 (Exhibits 90 and 91 ), as follows: 

I Exhibitl# I· Deed Book I Page II I Rec. Date I Grantee(s} I Section I Lot## I 
6 457 483 5/4/78' Stephen Robert Barrett et ux. 4 6 

7 457 869 5/15/79 W'llliam R. Barrett et ux. 4 5 

8 462 692 9/11/79 Aaron Donald Buchanan, Jr. et ux. 1 17 

9 462 789 9/13/79 James D. Altizer et ux. 2 6 

10 463 45 9/18/79 Wayne D. Brewster et ux. 1 Pt36 
4 7-8 

11 465 472 11/29/79 David Lee Hickman, Jr. 4 4 

12 465 723 12/10/79 Gary G. Ratliff et ux. 5 2 

13 469 1 4/4/80 Carlos A. Mosley et ux. 1 39 

14 469 787 515180 White & Cole Coal Co., Inc. 1 13-14 
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15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

36 

37 

38 

39 

470 

470 

470 

470 

474 

479 

481 

483 

486 

488 

492 

492 

493 

494 

495 

500 

500 

510 

530 

531 

538 

545 

548 

565 

566 

Ree. Date Grant s 

615 6/6/80 ·Wayne Douglas Short et ux. 

760 6/13/80 Wayne L. Thomas 

842 6/17/80 Joseph E. Peery, Sr. et ux. 

851 6/17/80 Basil Asbury, Jr. et ux. 

357 9/17/80 James D. Ribble, Jr. et ux. 

663 219/8.1 Wayne D. Brewster et ux. 

512 4/8/81 Leland L. Vaughn et ux. 

792 6122181 Roger Wayne Hager et al. 

809 . 8/27/81 Patsy Carol Buckles 

160 1012/81 Tony S. Frederick et ux. 

355 2/15/82 James E. Boothe et ux. 

608 2118/82 Dudley C. Sargent et ux. 

693 3/23/82 Carl Thompson et ux. 

512 4/6/82 Steven Lee Meade et ux. 

416 5/3/82 C.G. Tullock 

104 10/6/82 Ralph E. Monk et ux. 

194 10/11182 Patty E. Kinder 

382 8/4/83 David J. Elswick et ux. 

166 2/22/85 Leland L. Vaughn et ux. 

53 3/25/85 Hubert Douglas Addair et ux. 

702 10/8/85 Alderson F. Lambert et u:c. 

365 4/23/86 Arvin 0. Estep et ux. 

339 6/27/86 Carl Cartwright, Jr. 

328 7/2187 V. Reina Hale 

147 7/16/87 Andrew G. Kulchar 

... . . . .. '" . . ....... ,._ 
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5 1 

1 32-33 

1 15 

1 44 

1 12 

1 1 

2 12-13 

2 20 

1 29 

4 9-12 

2 18 

2 19 

1 40-41 

1 18 

5 3-4 

1 19 

1 21 

2 8 

2 11 

2 7 

1 43 

1 20 

1 30 

1 38A-B 

1 6 



Rec.Date Grantees 

40 573 271 12/31/87 3-D Construction Co. 2 27 

41 579 290 6/9/88 William R Stevenson et ux. 2 26 

42 579 388 6/13/88 Basil Asbury, Jr. et ux. 1 44 

43 590 321 3/3/89 Reina Hale 1 37 

44 590 517 3/10/89 Sherman A. Cain 2 30 

45 591 782 4/20/89 Ted R Steele et ux. 1 11 

46 604 784 3/27/90 Lennie White eta/. 1 31 

47 608 867 6/29/90 Leland L. Vaughn et ux. 2 14 

48 609 330 7/13/90 Earm.al Stacy et ux. 2 3,4,9 

49 609 793 7/21/90 James David Altizer et ux. 2 1,2,5 

so 610 187 8/2/90 Raymond ·Begil et ux. 1 10 

51 611 81 8/22/90 W. Wade Lowe et ux. 1 7-8 

52 614 854 12/5/90 Thomas E. Kelly et ux. 2 23-25 
1 5 

53 614 862 12/5/90 Clinton W. McDaniel et ux. 1 3,4 
3 1 

54 615 442 12/19/90 Hobert Douglas Addair et ux. 2 28 

55 618 311 3/25/91 Robert J. Buffalow 2 17 

56 619 817 4/26/91 Robey Lee Lail et ux. 1 9 

57 620 922 5/24/91 Timothy R. Rutherford et ux. 1 16 

58 621 124 5/30/91 Leland L. .Vaughn et ux. 2 10 

59 624 36 8/.12/91 Martin Luther Peery et ux. 1 22 

60 628 658 12/3/91 Michael David Deskins et ux. 2 21 

61 629 236 12/16/91 Virgil Noakes 2 22 

62 629 923 1/6/92 James R Lindsey, Trustee 2 29 

63 632 856 3/9/92 Ermal Stacy et ux. 1 25 

.-. • • 1 r• '' . r "'''' 
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I Exhibit I# I Deed Book I Page I# Rec. Date Grantee(s) I Section I Lot tl 

64 645 956 11112/92 Charles C. McCoy et u;. 1 34 

65 647 247 12/4/92 Ronald W. Householder 1 42 

66 650 309 2/5/93 Clinton Wayde McDaniel et ux. 1 2 
3 2 

67 651 97 2125/93 Ecko, Inc. 1 27 

68 652 494 4/2/93 Ecko, Inc. 1 28 

69 658 81 7/14/93 Leland L. Vaughn et ux. 2 15-16 

70 658 324 7120/93 Charlotte Harman Puckett 5 11 

71 662 552 10/4/93 Jesse H. Durham 3 10 

72 669 885 3/10/94 James S. Hall et ux. 4 3 

73 671 230 4/4/94 Peter R. Hickey et ux. 3 11-13 

74 674 204 5/18/94 Clinton Wade McDaniel et ux. 3 3 

15 675 686 6/13/94 Michael Hamm. et ux. 1 23 

76 677 402 7/12194 Enn~ Stacy et ux. 1 24 

77 693 810 617/95 Herbert Wilson Roberts et ux. 1 36 

78 710 367 512196 Roger Robinette et ux. 1 26 

80 712 892 6/14/96 James S. Hall et ux. 4 2 

82 713 777 6/27/96 Richard A. Forster et ux. . 1 35 

83 714 215 7/3/96 Charlotte Harman Puckett 5 5-10 

84 714 219 7/3/96 Charlotte Harman Puckett et al. 3 4-9 

86 715 705 7/29/96 Charlotte Harman Puckett 5 5-10 

87 715 709 7/29/96 Charlotte Harman Puckett et al. 3 4-9 

88 716 90 8/5/96 Richard A. Forster et ux. 1 35 

89 721 764 10/31/96 David Wayne McKinney et ux. 4 1 

90 736 816 8/20/97 Margaret Brown 4 1-B 

.... • • • •• •• • t' ..._ ••• ,. ,.. 
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I Exhibit I# I Deed Book I Page I# Rec. Date Grantee(s) I Section I Lot I# 

II 91 736 820 8/20/97 Stephanie Bowling 4 1-C II 

10. Beginning on May 4, 1979, with the deed attached hereto as Plaintiffs' Exhibit 6, Goose 

Creek Partnership began conveying lots to purchasers by deeds which contained an express covenant 

"that no mobile homes, either single or double wide may be parked and/or erected on the property." 

With immaterial variations in wording, this restriction was contained in each of the fourteen deeds 

recorded from May 14, 1979 (Exhibit No. 6) through September 17, 1980 (Exhibit No. 19). 

11. The deed attached as Plaintiffs' Exhibit 20, recorded February 9, 1981, to Wayne D. 

Brewster and Stella M. Brewster, grantees, did not expressly contain the same restriction. 

Nonetheless, Wayne D. Brewster and Stella M. Brewster previously had purchased other lots located 

in Goose Creek Estates by a deed which did contain the restriction (Plaintiffs' Exhibit 10) and the 

deed recorded on February 9, 1981, contained a provision that it was "subject to the restrictions of 

record." 

12. The next deed recorded for a lot Goose Creek Estates, on April 8, 1981 to Leland L. 

Vaughn and Nancye H. Vaughn (Plaintiffs' Exhibit 21), did not expressly set forth the restriction but 

was made '~subject to the restrictions of record." In addition, Leland and Nancye Vaughn thereafter 

purchased additional lots in the subdivision and received deeds that expressly contained the 

restriction (Plaintiffs' Exhibits 33 and 47) .. 

,.. ., • 11 rr u • 1 n•U t-,.. r • • • n 
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13. The restriction set forth in the deeds, copies which are attached to the.original Bill of 

Complaint as Plaintiffs' Exhibits 6 through 19, are covenants which run with the land and are. 

binding on, and enforceable against, the grantees of those lots, their heirs, successors and assigns. 

14. In addition, the sales of the lots pursuant to the deeds, copies of which are attached to the 

original Bill of Complaint as Plaintiffs' ExbJ.'bits 6 through 19, were sufficient to impose an implied 

reciprocal negative easement on the remaining lands of the Goose Creek Partnership. 

1 S. When Goose Creek Partnership developed land for s~e as Goose Creek Estates in lots 

and inaugurated a general plan of. improvement for the benefit of purchasers, the grantees of the lots 

in Goose Creek Estates acquired by implication the equitable right to enforce similar restrictions 

against parts of the tract subsequently sold without the restrictions to a purchaser with actual or 

constructive notice of the restrictions or covenants. 

16. Beginning with the deed recorded on June 22, 1981 (Plaintiffs' Exhibit 22); and 

continuing through the deed recorded on April 6, 1982 (Plaintiffs' Exhibit 28), Goose Creek 

Partnership sold lots subject to the following restriction: "It is distinctly understood and agreed that 

~ conveyance is subject to the express restrictive covenant, running with the land that no mobile 

home, either single or double-wide shall be placed on said land at any time." Substantially identical 

versions of this restriction were included in the deeds, copies of which are attached to the original 

Bill of Complaint as Plaintiffs' Exhibits 22, 23, 24, 26, 27 and 28. The deed recorded on February 

15, 1982, a copy of which is attached to the original Bill of Complaint as Plaintiffs' Exhibit 25, 

contained the provision that the property was "conveyed subject to the following restrictions and 

covenants, that no mobile homes, either single or double-wide shall be parked and/or erected on the 

property." 

-··· ,,... ' • • ... " 11"11 ,.., , 
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17. The deed recorded on May 3, 1982, a copy of which is attached to the original Bill of 

Complaint as Plaintiffs' Exhibit 29, did not contain an express restriction; however, this conveyance 

· was made "subject to the restrictions of record and herein set forth." 

18. Beginning with the deed recorded on October 6, 1982 (Plaintiffs' Exhibit 30), and 

continuing through the deed recorded on February 22, 1985 (Plaintiffs' Exhibit 33), each of the deeds 

issued to grantees by the Goose Creek Partnership for lots in Goose Creek ·Estates contained 

substantially the following restriction: "It is distinctly understood and agreed that the conveyance 

is subject to the express restrictiye covenant, running with the land that no mobile home, either 

single or doublewide, shall be placed on said land at any time." 

19. The deed from Goose Creek Partnership recorded on March 25, 1985, did not contain an 

express restriction (Plaintiffs' Exhibit 34), but did contain a provision that the conveyance was 

"subject to such reservations and restrictions as found of record in the Clerk's Office ofTazewell 

County, Virginia." 

20. Beginning with the deed recorded on October 8, 1985 (Plaintiffs' Exhibit 35), and 

continuing through the deed recorded December 31, 1987 (Plaintiffs' Exhibit 40), and including also 

a corrected deed recorded on June 13, 1988 (Plaintiffs' Exhibit 42), each of the deeds issued by the 

Goose Creek Partnership to purchasers of lots in the Goose Creek Estates contained substantially the 

following restriction: "It is distinctly understood and agreed that the property herein conveyed is 

subject to the express restrictive covenant, running with the land, that no mobile homes, either single 

or doublewide, shall be placed on said tract of land at any time." 

21. Beginning with the deed recorded on June 9, 1988 (Plaintiffs' Exhibit 41) and continuing 

through the deed recorded on August 31, 1997 (Plaintiffs' Exhibit 78), the deeds issued by the Goose 

• ' 'F"' •• • ' .,...,, ,_ . . . . -
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Creek Partnership to purchasers of lots in Goose Creek Estates contained substantially the following 

provision: 

"It is distinctly understood and agreed that this conveyance is subject to the . 

expressed restrictive covenants, running with the land, that no mobile home, either 

single or doublewide, shall be placed on said land at any time and this covenant may 

be enforced by the parties of the first part, their successors and assigns, and by any 

owner of any of the lots or tracts shown on any portion of Goose Creek Estates." 

Variations in this series of deeds were the deed of correction already noted, attached to the original 

Bill of Complaint as Plaintiffs' Exhibit 42, and the deed attached to the original Bill of Complaint 

as Plaintiffs' Exhibit 78, which added to the provision a prohibition of"business or commercial 

buildings." 

22. By deed recorded on March 10, 1994 of record in Deed Book 669 at page 885 (Plaintiffs' 

Exhibit 72), Defendants James S. Hall and Joyce S. Hall acquired title to Section 4, Lot 3, subject 

to the express restrictive covenant "that no mobile home, either single or doublewide, shall be placed 

on said land at any time, and this covenant may be enforced by the parties of the first part, their 

successors and assigns, and/or any owners of property shown on the plats of Goose Creek Estates." 

23. The restrictions set forth in the sixty-nine deeds, copies which are attached to the original 

Bill of Complaint as Plaintiffs' Exhibits 6 through 19,22 through 28, 30 through 33 and 35 through 

78, are covenants which run with the land and are binding on, and enforceable against, the grantees 

of the lots thereby conveyed, their heirs, successors and assigns. 

24. In addition, the sales of the lots pursuant to the sixty-nine deeds, copies of which are 

attached to the original Bill of Complaint as Plaintiffs' Exhibits 6 through 19, 22 through 28, 30 

~ . . , ,, ,, . ' n•u .r,.. ... 1 .. •.. * n ..•. r.n ·''' 
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through 33 and 35 through 78, were sufficient to impose an implied reciprocal negative easement 

on the remaining lands of the Goose Creek Partnership. 

25. Plaintiffs Charles C. McCoy and Lisa C. McCoy acquired title to Section 1, Lot 34, by 

virtue of a deed recorded on November 12, 1992, in Deed Book 645 at page 956 (Plaintiffs' Exhibit 

64). By virtue of this pmchase, they became entitled to enforce against the remaining lands of Goose 

Creek Partnership an implied reciprocal negative easement that no mobile home, either single or 

doublewide, shall be placed on said land at any time. 

26. ~ the spring of 1996~ Goose Creek Partnership advertised a "partnership liquidation 

auction" of the remaining lots in Goose Creek Estates. The lots so advertised included Lots 1 and 

2 of Section 4 of Goose Creek Estates. True copies of certain advertising materials for the 

partnership liquidation auction are attached hereto collectively as Plaintiffs's Exhibit 79. 

27. After the advertising of the auction, James S. Hall and Joyce S. Hall entered into an 

agreement with the partners of Goose Creek Partnership to purchase Lot 2 of Section 4 of Goose 

Creek Estates. A deed dated May 30, 1996, but executed on June 4, 1996, was recorded on June 14, 

1996, in the Office of the Clerk in the Circuit Court of Tazewell County (Plaintiffs' Exhibit 80). 

28. The deed attached to the original Bill of Complaint as Plaintiffs' Exhibit 80 did not 

contain any restriction against mobile homes, single or double-wide, as had the large number of prior 

deeds, or any reference to restrictions of record, as had the few exceptions noted above. Upon 

information and belief, that omission was not inadvertent; it was deliberate, having been agreed to 

by Carl Cartwright, Jr., as partner and agent for the Goose Creek Partnership, and James S. Hall and 

Joyce S. Hall, the purchasers. 
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29. Despite the omission of the restriction from the deed, a copy of which is attached to the 

original Bill of Complaint as Plaintiffs' Exhibit 80, James S. Hall and Joyce S. Hall had both actual 

and constructive knowledge of the restrictions that were applicable to the property of Goose. Creek 

Partnership, as well as to the property they had previously purchased. 

30. Based on a statement made to one of the Plaintiffs by Carl Cartwright, Jr., it is here 

alleged that James S. Hall and Joyce S. Hall asked that the restriction against mobile homes 

including double-wides be dropped from the deed to Section 4, Lot 2 for the purpose of enabling 

them to place double-wide mobile homes on said property for the benefit of certain of their children. 

31. At the auction for the Goose Creek Partnership liquidation held on June 1, 1996, certain 

written terms were published and distributed to the persons attending the auction. A copy of those 

written terms is attached to the original Bill of Complaint as Plaintiffs' Exhibit 81. Paragraph 9 of 

the document attached to the original Bill of Complaint as Plaintiffs' Exhibit 81 provides that the 

property is being sold for residential and/or agricultural purposes only; that no commercial or 

industrial operations are permitted; and that no singJe-wide or double-wide manufactured mobile 

home will be permitted on any lot or tract. 

32. The auction on June 1, 1996, was attended by Richard A. Forster, James S. Hall and 

others. Fallowing the auctio~ three deeds to property were executed and recorded in June and July 

of 1996. Each of these deeds omitted the restrictions that had been included in previous deeds and 

those that had been announced at the auction. Plaintiffs' Exhibits 82, 83, and 84. 

33. On July 15, 1996, the attorney who prepared those deeds (who was not the same attorney 

who had prepared prior deeds in tlie subdivision) notified the various purchasers by letter that the 

restrictions announced at the auction had been omitted and that corrective deeds needed to be 

.,,. •• • r ..... ~,.. ' . . ... - '~ ,. . , 
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executed and filed for record. (A copy of one such letter is attached to the original Bill of Complaint 

as Plaintiffs' Exhibit 85.) All of the purchasers executed the corrective deeds, which also were 

executed by John York Lindsey, agent and attorney and managing partner of Goose Creek 

Partnership. Copies of those corrective deeds are attached to the original Bill of Complaint as 

Plaintiffs' Exhibits 86, 87, and 88. Each of them contains the restrictions that the property "may ~e 

used for only residential and or agricultural purposes and no commercial or industrial operations are 

permitted on the property. In addition, no single-wide or double-wide mobile homes are permitted 

on property. These restrictions ~e deemed to be covenants running with the land and are binding 

on the party hereto their heirs, assigns and successors and interest." 

34. By a deed recorded on October 31, 1996, the Goose Creek Partnership conveyed Section 

4, Lot 1 of Goose Creek Estates to David Wayne McKinney and Eva Sue McKinney. That deed also 

omitted the restriction against mobile homes. Plaintiffs' Exhibit 89. 

35. Upon information and belief, and based upon a statement made to one of the plaintiffs 

herein by Carl Cartwright, Jr., the omission of the restriction against mobile homes from the deed 

to DaVid Wayne McKinney and Eva Sue McKinney was not inadvertent, but was deliberate for the 

pmpose of permitting the McKinneys to provide mobile home lots for certain of their children. 

36. By deed of gift recorded on August 20, 1997, David Wayne McKinney and Eva Sue 

McKinney conveyed a subdivided lot 1-B of Section 4 of Goose Creek Estates to Margaret Brown, 

their daughter. Plaintiffs' Exhibit 90. 

37. A double-wide mobile home has been subsequently been erected· on lot 1-B of Section 

4 of Goose Creek Estates by or for the benefit of Margaret Brown. 

... . .. ' .. '' . ' "'"''' ,.,.. . . . .. - ... ,.. , 
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38. By deed of gift recorded on August 20, 1997, David Wayne McKinney and Eva Sue 

McKinney conveyed a subdivided lot 1-C of Section 4 to Stephanie Bowling, their daughter. 

Plaintiffs' Exhibit 91. 

39. A double-wide mobile home has been subsequently been erected on lot 1-C of Section 

4 of Goose Creek Estates by or for the benefit of Stephanie Bowling. 

40. In addition, at least one and probably two double-wide mobile homes have been erected 

on Section 4, Lot 2 of GQose Creek Estates, one ()f the lots belonging to James S. Hall and Joyce S. 

Hall. One of the mobile homes is accessed directly from the public roadway and appears to be 

located on Section 4, Lot 2. The other is accessed by a driveway which cro_sses the other lot owned 

by James S. and Joyce S. Hall (Section 4, Lot 3) and may be located on Lot 2, or Lot 3, or partly on 

both. Regardless of its exact location, this mobile home had to be moved across Lot 3 in order to 

be placed in its present position and gains driveway access and access to utilities through Lot 3. 

41. With respect to Section 4, Lot 3, owned by James S. Hall and Joyce S. Hall, the 

placement of a mobile home constitutes a violation of the express covenant against mobile homes, 

singe-wide or double-wide, contained in the deed to that lot. 

42. With respect to all of the defendants and to the respect to all of Lots 1, 2, and 3 of Section 

4, Goose Creek Estates, including subsequent subdivisions thereof, the placements of the four said 

double-wide mobile homes thereon is, in each case, a violation of the implied reciprocal negative 

easement applicable to Lots 1, 2, and 3 of Section 4 Goose Creek Estates, which forbids the placing 

on those lots single or double-wide mobile homes. 

43. The Plaintiffs are entitled to enforce the covenants and easements set forth above. 

r.-...... .. r rr '' • • 
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44. Because of the placement of double-wide mobile homes on lots in the Goose Creek 

Estates subdivision, the Plaintiffs each have suffered and continue to suffer irreparable injury. 

45. The placement of the double-wide mobile homes on those lots is a continuing violation 

of the covenants and easements set forth above, which should be enjoined by this Court. 

46. By letter dated September 25, 1998, counsel for the Plaintiffs notified each of the 

defendants herein of the violation of the covenants and restrictions and requested that the deeds be 
.. 

reformed in order to contain the restrictions that are required by law and that any non-conforming 

structures be removed and, in th~ future, no non-conforming structures be placed on those tracts. 

To the date of the filing of the original Bill of Complaint, none of the :qefendants had chosen to 

respond to that letter. 

WHEREFORE, the Plaintiffs pray that this Court determine and declare that Lot 3 of Section 

4, of Goose Creek Estates subdivision is subject to an express restrictive covenant that provides that 

no mobile home, either single or double-wide, shall be placed on said land at any time, which 

covenant may be enforced by the owner of any of the lots and tracts shown in any of the plats of 

Goose Creek Estates; that Lots 1, 2, and 3 of Section 4, Goose Creek Estates subdivisio, each are 

subject to the implied negative reciprocal easement that no mobile home, either single or double-

wide, shall be placed on said land at any time, and that this easement may be enforced by the owner 

of any of the lots or tracts shown on any of the plats of Goose Creek Estates; that the Defendants 

have placed, or have permitted to be placed, four double-wide mobile homes on said lots, in 

violation of said covenant and restriction; and that the Court permanently enjoin the Defendants from 

violating the covenants and easements; issue a mandatory injunction requiring the removal of all 

double-wide or single-wide mobile homes from the lots; and provide that its orders be recorded and 
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indexed in the deed books in the Office of the Clerk of the Circuit Court of Tazewell County under 

the names of each and every one of the Defendants, and such other and further relief as equity may 

deem meet in the nature of the case required. Further, because of the conduct of the Defendants was 

in willful and knowing disregard of the rights of others, including the Plaintiffs, and in deliberate 

violation of the covenant and easements applicable to the property owned by the Defendants, 

Plaintiffs respectfully request an award of costs including reasonable attorney's fees incurred in 

prosecuting this suit in chancery. 

James R. Henderson IV .tf#. 
HENDERSON AND DECOURCY, P.C. 
227 West Main Street 
P. 0. Box 843 
Tazewell, VA 24651-0843 
VSB#: 14525 
Telephone: (540) 988-5523 
Facsimile: {540) 988-3129 

Respectfully submitted, 

RICHARD A. FORSTER, CHARLES C. 
MCCOY and LISA C. MCCOY 
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VIRGINIA: IN THE CIRCUIT COURT OF TAZEWELL COUNTY 

RICHARD A. FORSTER, ET ALS, 

PLAINTIFFS 

v. 

JAMES S. HALL, ET ALS, 

DEFENDANTS 

) 
) 
) 
) 
) ANSWER 
) Chancery Case No. 99-000051 
) 
) 
) 

Come~ now the Defendants, James S. Hall and Joyce S. Hall in response to the Bill of Complaint 

filed against them, and answers and states as follows: 

1. The Defendants neither admit nor deny the allegations contained in Paragraph.! of the Bill of 

Complaint. The deed to Charles C. McCoy, et als dated November 12, 1992 (Exhibit 64) and the 

deed to Richard A. Forster dated June 27, 1996 and August 5, 1996 (Exhibits 82 & 88) would 

indicate that the Plaintiffs have had, at one time, an ownership interest in certain lots situated in 

Section 1 of Goose Creek Estates. 

2. The Defendants admit the allegations in Paragraph 2 of the Bill of Complaint. 

3. The Defendants neither admit nor deny the allegations contained in Paragraph 3, 4 and 5 of the 

Bill of Complaint From a review of the exhibits attached to the Bill of Complaint it would appear 

that the said Wayne McKinney, Eva Sue McKinney, Margaret Brown and Stephanie Bowling 

acquired certain lots or parcels in Goose Creek Estates. 

4. The Defendants admit the allegations contained in Paragraph 6 of the Bill of Complaint. 

5. The Defendants admit the allegations contained in the first, third and fourth sentences of 

Paragraph 7 of the Bill of Complaint. Your Defendants deny the allegations contained in the second 
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sentence of that paragraph to the effect that Goose Creek Estates was divided into five contiguous 

sections. 

6. The Defendants admit the allegations contained in Paragraphs 8 and 9 of the Bill of Complaint. 

7. The Defendants deny the allegations contained in Paragraph 10 of the Bill of Complaint. The 

deed to Basil Asbury, Jr., et a1s dated June 17, 1980 (Exhibit 18) does not contain a restriction as to 

the placement of single or double wide mobile homes on that lot but rather contains a restriction as 

to single and double wife mobile homes .. 

8. The Defendants admit the allegations contained in Paragraphs 11 and 12 of the Bill of 

Complaint concerning the content of deed to Brewster (Exhibit 30) and Vaughn (Exhibit 21) but 

deny the conclusion concerning restrictions of record in deeds purchased before or after the deed- in 

which there were no restrictions relating to the placement of mobile homes, effect in any way· the lots 

conveyed to Wayne D. Brewster, et a1s by deed dated.February 9, 1981 (Exhibit 20) or to Leland L. 

Vaughn, et als by deed dated April 8, 1981 (Exhibit 21 ). 

9. The Defendant admits the allegations contained in Paragraph 13 of the Bill of Complaint as to 

those specific lots (Exhibit 6 through 19) set forth in that paragraph. 

10. The Defendants deny the allegations contained in Paragraphs 14 and 15 of the Bill of 

Complaint. 
~ . . . 

11. The Defendants admit the allegations contained in Paragraph 16 of the Bill of Complaint. 

12. The Defendants admit the allegations contained in Paragraphs 17, 18, 19 and 20 of the Bill of 

Complaint. 

13. The Defendants deny the allegations contained in Paragraph 21 ~fthe Bill of Complaint. Tne 

restrictive covenant contained in the deed to Sherman A. Cain dated Apri118, 1988 (Exhibit 44) 

differs significantly from the_ language of the restrictive covenants contained in that paragraph. 
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14. The Defendants admit the allegations contained in Paragraphs 22 and 23 of the Bill of 

Complaint and would note that the restrictive covenant set forth in each of the said deeds is 

enforceable against that specific lot 

15. The Defendants deny the allegations contained in Paragraph 24 of the Bill of Complaint. 

16. The Defendants admit that the Plaintiffs, Charles C. McCoy and Lisa C. McCoy acquired title . 

to Section 1, Lot 34 by deed dated November 12, 1992 (Exhibit 64) but deny that they thereby 

became entitled to enforce against the remaining lands of Goose Creek Partnership an implied 

reciprocal negative easement against placement of mobile homes. 

17. The Defendants admit the allegations contained in Paragraph 26 of the Bill of Complaint to 

the effect that signs were placed on the property for the auction of certain lots in Goose Creek 

Estates, to include Lots 1 and 2 of Section 4 of Goose Creek Estates. The Defendants can :teither 

admit nor deny that the advertising materials attached to the Bill of Complaint (Exhibit 29) are true 

copies of advertising materials for a partnership liquidation auction. 

18. The Defendants admit the allegations contained in Paragraphs 27 and 28 of the Bill of 

Complaint. 

i 9. The Defendants deny the allegations contained in Paragraph 29 of the Bill of Complaint. The 

Defendants were aware of a restriction against the placement of mobile homes on Lot 3, Section 4 

of Goose Creek Estates but understood that those restrictions applied to the individual lots of Goose 

Creek Estates and deny tha~ the restrictive covenant against mobile homes applied to all of the 

property of Goose Creek Partnership. 

20. The Defendants deny the allegations contained in Paragraph 30 of the Bill of Complaint as t1ey 

are not aware of the nature of any statement made to the Plaintiffs by Carl Cartwright, Jr. The 

Defendants admit that the purchase of Lot 2, Section 4 of Goose Creek Estates waS conditioned upon 
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deletion of the restriction against mobile homes. The Defendants deny that they intended to place 

double wide mobile homes on said lot, specifically alleging that their intent was to place 

manufactured homes on said lots for the benefit of their children. 

21. The Defendants neither admit nor deny the allegations contained in Paragraph 31 of the Bill 

of Complaint. They were not present at the auction and did not know what written terms were 

published or distributed to persons attending the auction. 

22. The Defendant, James S. Hall, denies the allegations contained in Paragraph 32 of the Bill of 

Complaint. He did not attend the auction on June 1, 1996. 7he Defendants neither admit nor deny 

the allegations of that paragraph to the effect that Richard A. Forster and others attended that auction, 

and further that certain deeds omitting certain restrictive· covenants announced at the auction w~re 

executed and recorded. ·· 

23. The Defendants neither admit nor deny the allegations contained in Paragraph 33 of the B:U 

of Complaint as they did not receive a notification letter and did not execute a· corrective deed. The 

Defendants deny any statement or conclusions contained in the letter dated January 15, 1996 (Exhibit 

85) which may imply that the restrictive covenants concerning mobile homes applies to Lot 2, 

Section 4 of Goose Creek Estates which they had·purchased prior to the auctlon. The Defendants 

admit that the language contained in the corrective deeds (Exhibits 86, 87 & 88) contain the 

restrictive covenant as set out in Paragraph 33. 

24. The Defendants admit the allegations contained in Paragraph 34 of the Bill of Complaint. 

25. The Defendants neither admit nor deny the allegations contained in Paragraph 35 of the Bill 

of Complaint as they have no knowledge of statements made to the Plaintiffs by Carl Cartwright, Jr., 

have no knowledge of the intent of David Wayne McKinney and Eva Sue McKinney in purchasing 

Lot 1 of Section 4 of Goose Creek Estates and have no knowledge of the agreement made concernll:.g 
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the purchase of said lot. 

26. The Defendants admit the allegations contained in Paragraph 36 of the Bill of Complaint 

27. The Defendants neither admit nor deny the allegations contained in Paragraph 37 of the Bill 

of Complaint as they are unaware of the nature of the home erected on Lot 1-B, Section 4 of Goose 

Creek Estates. 

28. The Defendants admit the allegations contained in Paragraph 38 of the Bill of Complaint. 

29. The Defendants neither admit nor deny the allegations contained in Paragraph 39 of the Bill 

of Complaint as they are unaware of the nature of the home erected on Lot 1-C, Section 4 of Goose 

Creek EStates. 

30. The Defendants deny the allegations contained in Paragraph 40 of the Bill of Complabt. 

Mobile homes have not been placed on Lot 2, Section 4 of Goose Creek Estates. The homes~ected · 

on that lot are manufactured homes. No mobile home.or manufactured home has been erected on lot 

3, Section 4 of Goose Creek Estates. There is no restriction that would prevent the moving of a 

mobile home across Lot 3, Section 4 of Goose Creek Estates, nor are there any restrictions 

concerning driveway or utility access to Lots 2 or 3, Section 4 of Goose Creek Estates. 

31. The Defendants admit the allegations contained in Paragraph 41 of the Bill of Complaint as 

they apply specifically to Lot 3, Section 4 of Goose Creek Estates only. 

32. The Defendants deny the allegations contained in Paragraph 42 of the Bill of Complaint and 

specifically deny that there is any implied reciprocal negative easement prohibiting the placement 

of mobile homes, which applies to any lots of Goose Creek Estates specifically Lots 1, 2 and 3, 

Section 4 of Goose Creek Estates. 

33. The Defendants deny the allegations contained in Paragraphs 43, 44 and 45 of the Bill of 

Complaint. 
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34. The Defendants admit those portions of the allegations contained in Paragraph 46 of the Bill 

of Complaint concerning receipt of a letter dated September 25, 1998 from counsel for the Plaintiffs. 

The Defendants deny that there was no response to that letter, specifically alleging that by letter 

dated October 1, 1998 David Altizer, for Carl Cartwright, Jr. specifically responded to the attomey 

for the Plaintiffs. 

35. By way of an affinnative defense the Defendants allege that the two manufactured homes 

erected on Lot 2, Section 4 of Goose Creek Estates were constructed on or about 

and . This was prior to any notification from the Plaintiff objecting to the 

construction of said manufactured homes on that lot and making claim to any implied reciprocal 

negative easement. The Defendants acquired Lot 2, Section 4 of Goose Creek Estates with :he 

expressed understanding that there was no restriction thereon relating to the placement of mobile 

homes. In reliance upon their agreement with. Goose Creek Partnership Defendants expended 

significant amounts of money in improving said lots by erecting manufactured homes thereon. The 

removal of the manufactured homes would result in irreparable damage to your Defendants. The 

Plaintiffs have not been damaged or otherwise harmed by the erection of mobile homes on Lot 2, 

Section 4 of Goose Creek Estates. The Plaintiffs are barred by the doctrine of latches from enforcing 

any restrictive covenants relating to the placement of mobile homes on Lot 2, Section 4 of Goose 

·' 
Creek Estates. 

36. Your Defendants allege, as set out hereinabove, that the homes erected on Lot 2, Section 4 of 

Goose Creek Estates are manufactured homes and are not mobile homes. Consequently a restrictive 

covenant. concerning placement of mobile homes upon that lot is not applicable. 

WHEREFORE, the Defendants pray that this proceeding be dismissed against them; that the Cvu."t 

determine that there are no restrictive covenants relating to the placement of mobile homes on Lets 

. I 
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1 and 2, Section 4 of Goose Creek Estates and on any other lot in that development, the deed to 

which does not contain an express restrictive covenant concerning the placement of mobile homes 

thereon; that the Court deny the Complainant's motion for entty of any form of injunctio~. reqllirh'lg 

the removal of the Defendant's manufactured homes from Lot 2, Section 4 of Goose Creek Est..ates; 

and that your Defendants be awarded attorney's fees and court costs incurred in this suit due to the 

Plaintiffs' prosecution of a frivolous action. 

Stephen E. Arey, P .C. 
204 Main Street 
P.O. Box 895 
Tazewell, VA 2465 1 
Telephone: (540) 988-6548 
VSBNo. 

Certificate of Mailing 
I certify that a true copy of the foregoing Answer was mailed to James R Henderson, Henderson 

& deCourcy, PC, P .0. Box 843, Tazewell, Virginia 24651, Attorney for Richard Forster and Charles 
and Lisa McCoy this the 1 <-\l.iiay of March, 1999. ~ 

SteJ)hellE:AreY' 
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CIRCUIT COURT OF TAZEWELL COUNTY, VIRGINIA 

RICHARD A. FORSTER, CHARLES C. MCCOY and 
LISA C. MCCOY, 

Plaintiffs, 

v. 

JAMES S. HALL, JOYCE S. HALL, 
DAVID WAYNE MCKINNEY, EVA SUE MCKINNEY, 
STEPHANIE BOWLING, and MARGARET BROWN, 

Defendants. 

ANSWER 

Case No. CH99000051 

The defendants, David Wayne McKinney and Eva Sue McKinney 

(together, the McKinneys), their daughter Stephanie Bowling 

(Bowling), and their daughter Margaret Brown (Brown), states 

their grounds of defense to the Bill of Complaint filed by the 

plaintiffs, Richard A. Forster (Forster), Charles c. McCoy and 

Lisa C. McCoy (together, the McCoys), as follows: 

1. The McKinneys, Bowling and Brown are without knowledge 

or information sufficient to form a belief as to the truth of the 

averments of Paragraph 1. 

2. The McKinneys, Bowling and Brown are without knowledge 

or information sufficient to form a belief as to the truth of the 

averments of Paragraph 2. 

3. The McKinneys, Bowling and Brown admit the averments of 

Paragraph 3. 

4. The McKinneys, Bowling and Brown admit the averments of 

Paragraph 4. 

5. The McKinneys, Bowling and Brown admit the av2rments of 
Received and filed m Tazewell l:OuDLy, 

Virginia Ci~Court Cl!]:'s OJfic~ 
This the f.L_~y of /Qll.?'~ 1!z.:t-. 
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Paragraph 5. 

6. The McKinneys, Bowling and Brown are without knowledge 

or information sufficient to form a belief as to the truth of the 

averments of Paragraph 6. 

7. The McKinneys, Bowling and Brown are without knowledge 

or information sufficient to form a belief as to the truth of the 

averments of Paragraph 7. 

8. The McKinneys, Bowling and Brown are without knowledge 

or information sufficient to form a belief as to the truth of the 

averments of Paragraph 8. 

9. The McKinneys, Bowling and Brown are without knowledge 

or information sufficient to form a belief as to the truth of the 

averments of Paragraph 9. 

10. The McKinneys, Bowling and Brown are without knowledge 

or information sufficient to form a belief as to the truth of the 

averments of Paragraph 10. 

11. The McKinneys, Bowling and Brown are without knowledge 

or information sufficient to form a belief as to the truth of the 

averments of Paragraph 11. 

12. The McKinneys, Bowling and Brown are without knowledge 

or information sufficient to form a belief as to the truth of the 

averments of Paragraph 12. 

13. The McKinneys, Bowling and Brown are without knowledge 

or information sufficient to form a belief as to the truth of the 

2 
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averments of Paragraph 13. 

14. The McKinneys, Bowling,· and Brown deny the averments of 

Paragraph 14. 

15. The McKinneys, Bowling, and Brown deny the averments of 

Paragraph 15. 

16. The McKinneys, Bowling and B~own are without knowledge 

or information sufficient to form a belief as to the truth of the 

averments of Paragraph 16. 

17. The McKinneys, Bowling and Brown are without knowledge 

or information sufficient to form a belief as to the truth of the 

averments of Paragraph 17. 

18. The McKinneys, Bowling and Brown are without knowledge 

or information sufficient to form a belief as to the truth of the 

averments of Paragraph 18. 

19. The McKinneys, Bowling and Brown are without knowledge 

or information sufficient to form a belief as to the truth of the 

averments of Paragraph 19. 

20. The McKinneys, Bowling and Brown are without knowledge 

or information sufficient to form a belief as to the truth of the 

averments of Paragraph 20. 

21. The McKinneys, Bowling and Brown are without knowledge 

or information sufficient to form a belief as to the truth of the 

averments of Paragraph 21. 

22. The McKinneys, Bowling and Brown are without knowledge 

3 
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or information sufficient to form a belief as to the truth of the 

averments of Paragraph 22. 

23. The McKinneys, Bowling and Brown are without knowledge 

or information sufficient to form a belief as to the truth of the 

averments of Paragraph 23. 

24. The McKinneys, Bowling and Brown deny the averments of 

Paragraph 24. 

25. The McKinneys, Bowling and Brown are without knowledge 

or information sufficient to form a belief as to the truth of the 

averments of Paragraph 25. 

26. The McKinneys, Bowling and Brown are without knowledge 

or information sufficient to form a belief as to ·the truth the 

averments of Paragraph 26. 

27. The McKinneys, Bowling and Brown are without knowledge 

or information sufficient to form a belief as to the truth the 

averments of Paragraph 27. 

28. The McKinneys, Bowling and Brown are without knowledge 

or information sufficient to form a belief as to the truth the 

averments of Paragraph 28. 

29. The McKinneys, Bowling and Brown are without knowledge 

or information sufficient to form a belief as to the truth the 

averments of Paragraph 29. 

30. The McKinneys, Bowling and Brown are without knowledge 

or information sufficient to form a belief as to the truth the 

4 
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averments of Paragraph 30. 

31. The McKinneys, Bowling and Brown are without knowledge 

or information sufficient to form a belief as to the truth the 

averments of Paragraph 31. 

32. The McKinneys, Bowling and Brown are without knowledge 

or information sufficient to form a belief as to the truth the 

averments of Paragraph 32. 

33. The McKinneys, Bowling and Brown are without knowledge 

or information sufficient to form a belief as to the truth the 

averments of Paragraph 33. 

34. The McKinneys, Bowling and Brown admit the averments of 

Paragraph 34. 

35. The McKinneys, Bowling and Brown deny the averments of 

Paragraph 35. 

36. The McKinneys, Bowling and Brown admit the averments of 

Paragraph 36. 

37. The McKinneys, Bowling and Brown admit the averments of 

Paragraph 37. 

38. The McKinneys, Bowling and Brown admit the averments of 

Paragraph 38. 

39. The McKinneys, Bowling and Brown admit the averments of 

Paragraph 39. 

40. The McKinneys, Bowling and Brown are without knowledge 

or information sufficient to form a belief as to the truth the 

5 
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averments of Paragraph 40. 

41. The McKinneys,·Bowling and Brown are without knowledge 

or information sufficient to form a belief as to the truth the 

averments of Paragraph 41. 

42. The McKinneys, Bowling and Brown deny the averments of 

Paragraph 42. 

43. The McKinneys, Bowling and Brown deny the averments of 

Paragraph 43. 

44. The McKinneys, Bowling and Brown deny the averments of 

Paragraph 44. In particular, the McKinneys, Bow~ing and Brown 

deny that they caused any injury or other damages to Forster or 

the McCoys, deny they are liable to Forster or the McCoys for .any 

amount, and deny that Forster or the McCoys are entitled to the 

relief sought against them. 

45. The McKinneys, Bowling and Brown deny the averments of 

Paragraph 45. 

46. The McKinneys, Bowling and Brown deny the averments of. 

Paragraph 46. 

ArFIBMATIYE DEFENSES 

1. Petitioner's claim is barred by the statute of 

limitations. 

2. Petitioner's request for relief is barred by latches. 

3. Petitioner's claim is barred by the doctrine uuncleaned 

Hands" in that Petitioner allowed respondents to development the 

6 
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real estate and now seeks to take advantage of that situation. 

4 • The "mobile homes", described in the original deeds 

prohibiting such, are not the same structures on the lot owned by 

McKenney, Bowling and Brown. 

5. The McKinneys, Bowling and Brown will rely on all 

available defenses shown by the evidence from pretrial discovery or 

trial. 

WHEREFORE, respondents pray this Honorable Court dismiss this 

action and allow them their costs and pray they be awarded other 

relief as eqUity requires. 

Gregory s. Matney 
KATZ, KANTOR, PERKINS & CAMPBELL 
Attorneys At Law 
996 Ben Bolt Avenue 
Tazewell, Virginia 24651 
Virginia State Bar 28001 
(540) 988-6554 

Counsel 

CERTIFICATE OF SERVICE 
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the attached Answer to: 

Mr. James Henderson, Esq. 
Post Office Box 843 
Tazewell, Virginia 24651 _ ~ 
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Gregory s. Matney 
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11 

12 

13 

14 

Carl Cartright, Jr.- Direct 

* * * 
going to be damaged by these manufactured homes as 

opposed to how these families are going to be 

damaged if this Court requires them to remove the 

homes from their property. Thank you. 

THE COURT: Thank' you. Plaintiff 

call its first witness? 

MR. HENDERSON: Carl Cartwright, Jr. 

THE COURT: Mr. Cartwright, would you 

face the Clerk here on my left, raise your right 

hand, and be sworn. 

WITNESS SWORN 

DIRECT EXAMJ:NATJ:ON BY MR.. HENDERSON 

IS CARL CARTWRJ:GHT, JR., a witness, who, after 

16 having been duly sworn was examined and testified 

-17 as follows : 

Q. Your name is Carl Cartwright, Jr.? 

A. Yes. 

18 

19 

20 Q. And you were a member of the Goose Creek 

21 Partnership? 

22 A. One of the partners. Yes. 

23 Q. Okay. Would you tell the Court who was 

24 the Goose Creek Partnership and why it was formed? 

25 A. The, the other partners? 
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Carl Cartright, Jr.- Direct 

Q. Right. 1 

2 A. James R. Lindsey, Lindsey, John York 

3 Lindsey, H. B. Lindsey, Ira c. Ratliffe and of 

4 course, myself. 

5 Q. And what was your position with the 

6 Partnership? 

7 

8 

9 

A. Well I was a, had power of attorney to 

sell the tracts. Me and John York Lindsey. 

Q. ~kay. 

A. Either one of us. 10 

11 Q. Now did you actually get out and sell 

12 tracts of land in Goose Creek Estates? 

A. Yes. 13 

14 Q. You and John York Lindsey, were you the 

15 only two? 

16 

17 

18 

19 

20 

A. 

Q. 

A. 

Q. 

behalf 

Of the 

Yes. 

Of the 

Okay. 

of the 

21 properties? 

A. Yes. 

partners that sold any? 

partners. Yes. 

Were you authorized to act on 

partnership . selling these ~n 

22 

23 Q. And to deal with people who were looking 

24 at them? 

25 A. Yes. 

32 
-38-



Carl Cartright, Jr.- Direct 

1 Q. How did the partnership go about surveying 

2 and dividing up the property? 

3 A. We hired, got the engineering firm out of 

4 Blacksburg. I'll think of it in a minute. 

5 Q. Was it Draper Aden? 

6 A. Draper Aden. Yes. Draper Aden to, to, to 

7 survey the thing. 

8 Q. And what did they do for the partnership? 

9 A. Well they divided into, into tracts and 

10 lots. 

11 Q. Now, I understand that you had five 

12 sections, all of which were sections of Goose 

13 Creek Estates? 

14 A. That's right. 

15 Q. And three of those sections, Sections l, 

16 2, and 3 all consisted of lots of five acres or 

17 greater? 

18 A. I believe that's right. I believe. 

19 Q. And two of them, Sections 4 and 5, had 

20 some lots that were of less than five acres? 

21 A. Yeah. That's the ones along the Whitley 

22 Branch Road. 

23 Q. Okay. And Section 3 also had some public 

24 road frontage, did it not? 

25 A. Section 3, let's see. I don't, I'm not, 
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Carl Cartright, Jr. - Direct 

can't remember where three was. 

Q. Let me refresh your 

showing you a copy of that plat. 

recollection by 

If I can direct 

4 your attention----

S A. Tell me where it is. 

6 Q. This Section 3. And, did it not have a 

7 little bit of frontage along Highway 645? 

8 A. Section 3. I don't remember.which one 

9 that is. 

10 Q. Okay. That's everything on this plat. 

11 

12 

13 

14 

15 

16 

17 

18 

A. I'm not, where is, this 645 goes across? 

Q. Uh-huh. [Yes] · 

A. Okay. This is across the hill, isn't it? 

Q. Right. 

A. Okay. Now ask me your question again? 

Q. The, Section 3, which is what is shown---­

A. Yeah. 

Q. ----on this plat also, had some frontage 

19 on a public road? 

20 A. Yes, yes. Okay. Yeah. 

21 Q. But it wasn't enough frontage to divide up 

22 into smaller lots, was it? 

23 A. Well, now I can't answer that. We turned 

24 it over to Draper-Aden and they, they divided the 

25 thing. 
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Carl Cartright, Jr. - Direct 

Q. Okay. 

A. We didn't ... 

Q. And you subsequently had some of these, 

two of these plats four and five approved by the 

planning commission? 

A. Yeah. And the, yeah. Best of my, I 

remember. I think that's right. 

Q. And that was because of the smaller lots, 

was it not? Had to be approved. 

A. Well, I think at the time we recorded the 

last one, the latter part of the year, of the time 

we owned the thing. I think that's right. Mr. 

Lindsey, Mr. Lindsey handed, handled most of that 

part of the thing and I'm really not plum [as 

spoken] familiar with it. 

Q. Okay. Now, once these plats were 

recorded, you went about selling properties there? 

A. Yes. 

Q. And you sold properties in all five of 

these sections simultaneously, did you not? 

A. We offered them all for sale at any time. 

Q. So, when somebody came to you looking for 

23 property in Goose Creek Estates, there was no 

24 distinction drawn between Section 1, or Section 2, 

25 or Section 3, or Section 4, or Section 5, was 
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Carl Cartright, Jr. - Direct 

1 there? 

2 

3 

4 

5 

6 

7 

A. I don't think so. I think a part of, one 

of those sections we, that they hadn't set the 

corners and actually been divided. I think 

there's a, the, I don't remember the name, 

remember the section. Maybe five. 

Q. Uh-huh. [Yes] Well, of course, you're 

8 familiar with the properties that we're here about 

9 today being in Section 4? 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

A. Yes. 

Q. You recall those? 

A. Yes. 

Q. And I'd like to draw your attention to 

Plaintiffs' Exhibit "6" and show you a copy of 

that. This is a parcel. It was sold on May 4th, 

1979 to Steven Robert Barrett and wife? 

A. Uh-huh. [Yes] 

Q. And this was Section 4, Lot 6, was it not? 

If you read the description down there? 

A. Well, I'm sure if it's in the description, 

it's right to the deed. I assume that's right. 

Q. Okay. And if you look on Page 3, that 

23 contains the restriction against mobile homes? 

24 

25 

A. On this lot. Yes. 

Q. Yes. Okay. This was the first lot sold 
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Carl Cartright, Jr. - Direct 

1 in Section 4? 

2 A. Well, I can't remember. It could be. I 

3 don' t remember. There was four or five of them 

4 there. I ..... 

5 Q. -And it contained a statement that said 

6 "properties conveyed subject to the following 

7 restrictions and covenants that no mobile homes, 

8 either single or double-wide, may be parked and/or 

9 er_ected on. the property" . Is that correct? 

10 A. On that, on that lot. Yes. 

11 Q. Okay. And, let me then draw your 

12 attention to Plaintiffs' Exhibit "7" which is an 

13 attested copy of a deed dated May 15, 1979 to 

14 William R. Barrett and wife. 

15 A. Uh-huh. [Yes] 

16 Q. And that's for Section 4, Lot 5 which is 

17 next lot sold in Section 4? 

18 A. I think that's right. 

19 Q. Is that correct? 

20 A. I think that·' s right. Uh-huh. [Yes] 

21 Q. And on Page 3 that also contains a 

22 restriction against mobile homes, does it not? 

23 A. Well, I'd have to search it out. 

24 Q. Well, let me help you. It's usually on 

25 the same spot there_ on Page 3. 
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Carl Cartright, Jr. - Direct 

A. Yes, sir. On that, on that lot. Yes. 

Q. Okay. 

A. That's the way we handled it. 

1 

2 

3 

4 Q. And if I may draw your attention to 

5 Plaintiffs' Exhibit 11 11 11 which is a deed dated, 

6 recorded September 18, 1979, and that's to Wayne 

7 D. Brewster and wife. 

8 ·A. Uh-huh. [Yes) 

9 Q. Excuse me. To David Lee Hickman, Jr., 

10 Exhibit 11 11 11 • 

11 A. Okay, yeah. 

12 Q. And that is for Section 4, Lot 4. 

13 A. I think that's right. 

14 Q. And at the bottom of Page 2 it also 

15 contains the covenant against----

16 A. Mobile---

17 Q. ----mobile homes. 

18 A. That's right. 

19 Q. So----

20 A. Exactly right. 

21 Q. ----when you sold Lots 4, 5, and 6, they 

22 all contained the covenant. Is that correct? 

23 A. In those, those five lots there. Yes. 

24 Q. Okay. And let me direct your attention 

25 next to, that covers Lots 4, 5, and 6. This is 
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Carl C~ght, Jr. - Direct 

1 Exhibit "10 11
• This is a deed, this is the deed 

2 dated September 18, 1979 to Wayne D. Brewster and 

3 wife. 

4 A. Uh-huh. [Yes] 

5 Q. And that includes a sale of Section 4, 

6 Lots 7 and 8. And then part of Section 1, Lot 36. 

7 A. Yeah. I think that's right 

8 Q. And----

9 A. T~at' s right. 

10 Q. ----starting at the bottom of Page 2 and 

11 going over to Page 3 that contains the covenant 

12 against mobile homes? 

13 A. Right. That's right. 

14 Q. So that covenant applied then to Lots 4, 

15 5, 6, 7, and 8? 

16 A. Yeah. There was five lots there. 

17 Q. And when you sold that, those two lots to 

18 Mr. Brewster and his wife, you also sold him a 

19 piece of a lot in Section 1? 

20 A. That's right. 

21 Q. They, they're contiguous. They come 

22 together, correct? 

23 A. Right. 

24 Q. So you, you allowed him to buy that piece 

25 of Lot 36? 
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Carl Cartright, Jr. - Direct 

1 A. Right. I've forgotten what, there's 

2 something about the survey. I can't remember what 

3 it was, but. 

4 Q. Uh-huh. [Yes] 

5 A. But I don' t remember what the problem was. 

6 Q. So not only is there no distinction 

7 between 4 and 1, he was able to buy a piece of 1 

8 to go with his lots in Number 4, wasn't he? 

9 A. Yes. Yes, that's right. 

10 Q. Now, there were a total of eight lots in 

11 Section 5. Is that correct? 

12 A. Well I, I, I honestly can't remember. 

13 THE COURT: In Section 5, did you 

14 

15 

16 

17 

say? 

MR. HENDERSON: 

Section 4. 

THE COURT: 

Excuse me, Your Honor. 

Okay. 

18 THE WITNESS: See there was five lots 

19 there and what? Two tracts? Is that right. 

20 Q. (Mr. Henderson continues) Let's, let 

21 me show you a copy of Plaintiffs' Exhibit 11 4". 

22 It shows the larger tracts being 1, 2, and 3. 

23 Then the smaller tracts being 4, 5, 6, 7, and 8. 

24 A. Yeah. This is the, okay. Okay. I think 

25 that's right. 
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Carl Cartright, Jr. - Direct 

1 Q. So, at that point----

2 A. These are the tracts that we're, the 

3 Brewster and Hall tracts? 

4 Q. Right. 

5 A. Okay. All right. Right. 

6 Q. So, at that point in time, you had sold, 

7 and this is very early, you had sold 4, 5, 6, 7 

8 and 8? • 

9 A. R~ght. Those lots. 

10 Q. And the three larger tracts were what was 

11 left at that point? 

12 A. That's right. 

13 Q. And 4, 5, 6, 7, and 8 all had a 

14 restriction against mobile homes in there? 

15 A. These five? 

16 Q. Yes. 

A. Yes. 

Q. Okay. Now----

17 

18 

19 A. The other three hadn't been recorded at 

20 that time. 

21 Q. According to the, the deeds that are in 

22 evidence the lot sold to Mr. Hall, he bought 

23 Section 4, Lot 3 in 1994 and that is Exhibit "72". 

24 It will take me a second to pull that out. Let me 

25 direct your attention to Exhibit "72". And that's 
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Carl Cartright, Jr. • Direct 

1 the sale of----

2 A. Mr. Hall' s lot, tract. 

3 Q. Right. 

4 A. First tract. 

S Q. That's to Mr. and Mrs. Hall? 

6 A. Right. First tract they bought. 

7 Q. First tract they bought? That contains a 

8. restriction against mobile homes, also. 

9 A. Yes. It does. 

10 Q. Okay. 

A. Yes. It, yes. It does. 11 

12 Q. so from .. 1979 through 1994 then all of 

13 tracts in that Section 4 had been sold with that 

14 same restriction against mobile homes? 

15 A. Right. Right. 

16 Q. Now, that left two tracts in Section 4. 

17 Is that correct? 

18 A. That's correct. 

19 Q. Number 1 and Number 2. And do you recall 

20 if Number 2 is the one that was sold to Mr. and 

21 Mrs. Hall? 

22 A. Well I, I'm not sure about the number, but 

23 we sold them one of those tracts. 

24 Q. Okay. And do you recall when you were 

25 approached by them about that tract, near the time 
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Carl Cartright, Jr.- Direct 

1 of the auction? 

2 A. Now, this the first tract they bought or 

3 thee second? 

4 Q. The second tract. 

5 A. Do I recall what, now? 

6 Q. That they talked to you about buying-----

7 

8 

9 

10 

A. Oh, yeah. 

Q. ----that certain tract? 

A. Yeah. 

Q. And what did they ask you? 

11 A. I can't remember that conversation in 

12 particular. They've all--~-

13 Q. Do you recall----

14 A. Excuse me. Go ahead. 

15 Q. I'm sorry. I didn't mean to step on your 

16 answer. Do you recall whether or not they asked 

17 anything about restrictions against mobile homes? 

18 A. Yes. I think, yeah. I think they did. 

19 Yes. 

20 Q. And what did they ask about? 

21 A. Well I can't remember the exact words or 

22 they wanted to, they wanted to buy a tract of land 

23 without the restrictions. 

24 Q. Did you, did you agree to sell it----

25 A. Yes, sir. We did. 
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did. 

Carl Cartright, Jr. - Direct 

Q. Without restrictions? 

A. That was our privilege and we certainly 

Q. 

A. 

Q. 

Q. And then the second time was in 1996 later 

10 on, when the last tract was sold to the McKinneys? 

11 A. That's right. 

12 Q. And did they come and discuss that with 

13 you? 

14 A. Yes. 

15 Q. And do you recall them discussing anything 

16 about mobile homes? 

17 

18 did. 

19 

20 

A. Well, I'm sure it, we, I'm sure that we 

Q. Okay. 

A. They wanted, they wanted a tract without 

21 restrictions and we sold it to them. 

22 Q. Now did you advise them at that time that 

23 there were restrictions on other tracts in the 

24 subdivision? 

25 A. Well I feel like I did. I'm sure I did or 
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Carl Cartright, Jr. - Direct· 

1 I think I did. I can't remember for sure, though. 

2 Q. But you agreed to drop that restriction in 

3 the property they were buying? 

4 A. Oh, yes, sir. We didn't have to drop it. 

5 We didn't put it on it. 

6 Q. Okay. And with regard to the other tracts 

7 where the restriction against mobile homes is not 

8 included. It is in evidence, and the deeds will 

9 show those are Plaintiffs' Exhibit 11 20 11
, which was 

10 a sale of Lot 1 in Section 1 to Wayne Brewster. 

11 Do you recall that sale? 

12 A. Well, yes. I, I guess. 

13 Q. Do you know of any reason why that 

14 provision against mobile homes was not included in 

15 that sale? 

16 A. In which, which one, now? 

17 Q. That' s wayne Brewster. That' s February 

18 9th, 1981 Lot 1 of Section 1. 

19 A. And, and do, did I recall what, now? 

20 Q. Why that provision was not included in the 

21 

22 

23 

deed? 

A. 

Q. 

No. I don't. 

There was no discussion that you recall 

24 with Mr. and Mrs. Brewster about intentionally 

25 leaving it out, was there? 
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Carl Cartright, Jr. - Direct 

A. No. Not that I remember. 1 

2 Q. The next one would be Plaintiffs' Exhibit 

3 11 2111
, and that was a sell to Leelan Vaughn and his 

4 wife, Section 2 Lots 12 and 13 and that was April 

S a, 1981 and the provision was omitted from those. 

6 Do you recall why that was omitted from those 

lots? 

No. I don't. 

7 

8 

9 

A. 

Q. No~ Mr. Vaughn bought a number of lots 

10 over the years? 

11 A. Yes. He did. 

12 Q. And, and most of those lots included the 

13 provision? 

14 A. I, yes. I thought they all did. 

IS Q. Okay. The next one where there are no, 

16 where the mobile home covenant has been omitted is 

17 Plaintiffs' Exhibit 11 29 11
, which is in Section 5. 

18 That was a sale to c. G. Tullock in 1982. Do you 

19 recall that sell? 

20 A. Well I, well my father made that sell, but 

21 I----

22 Q. Okay. So you don't personally know about 

23 the sell. Just that your father made it? 

24 A. Well I, I know, what do you mean "know 

25 about it"? 
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1 Q. You didn't, you didn't ~andle it yourself? 

2 A. No. I didn't actually handle it. I 

3 probably signed the deed. Me or Mr. Lindsey, one. 

4 Q. Okay. You didn't have any discussions 

5 directly with Mr. Tullock about purchasing that 

6 lot? 

7 A. No. 

8 Q. The next one would be Plaintiffs' Exhibit 

9 "34", a sell----

10 A. There was two, excuse me, there was two 

11 lots that Mr. Tullock bought. 

12 Q. See it says "Section 5, Lots 3 and 4". 

13 Okay. You're memory is correct there. 

14 Plaintiffs' Exhibit "34"----

15 A. And we didn't restrict those. 

16 Q. ----was a sell to Hubert Douglas Adair. 

17 A. Uh-huh. [Yes] 

18 Q. Section 2, Lot 7, and that was in March of 

19 1985. Do you recall anything about that? 

20 A. Yes. 

21 Q. And what do you recall about that one? 

22 A. What do you mean what do I recall, now? 

23 Q. Anything to do with the mobile homes. 

24 A. I think, I don't think we put restrictions 

25 on it I don't think. 
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Q. Any particular reason why you didn't? 

A. Well it was our privilege. 

1 

2 

3 Q. Well, wasn't that something that you all 

4 discussed with Mr. Adair or? 

5 A. Yes. Yes. 

6 Q. Did you have, did you take part in that 

7 discussion yourself? 

8 A. Yes. I was one of them, yes. Me· and my 

9 father. 

10 Q. Okay. And so you omitted the restrictions 

11 on lots in Section 1, Section 2, Section 5, and 

12 again in Section 2 over a period of y~ars from 

13 1979 to 1985. Is that correct? 

14 A. I, I guess that's right. 

15 Q. Beginning with Plaintiffs' Exhibit 11 35 11 , 

16 which is a deed to Alderson Lambert and wife, 

17 . October 8, 1985, the deeds in· evidence do not show 

18 any without that restriction until the sale to Mr. 

19 Hall in 1996. 

20 A. That may be right. 

21 Q. So they were included in all those sales 

22 from October of 1985 through the one proceeding 

23 Mr. Hall to be Roger Robinette in May of 1996? 

24 A. You're going to have to ask me that again. 

25 I didn't quite follow what you----
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1 Q. For that period of eleven years, there 

2 were no deeds given which omitted that 

3 restriction? 

4 A. It could have been. I can't remember, but 

5 you very will be right. 

6 Q. During that period of time, you sold lots 

7 in Section 1, Section 2, Section 3----

8 A. I'm sure all over the subdivision----

9 Q. ----Section 4----

10 

11 

A. ----I'm sure. 

Q. ----and Section 5? 

12 A. I assume that's right. 

13 Q. Now, you've got a sale, for example, to 

14 Charlotte Harman Puckett, that's Exhibit "70", 

15 Section s, Lot 11 which contained the restriction. 

16 A. That's right. We restricted them on the 

17 sale. 

18 Q. Now when those restrictions were typed 

19 into the deeds they changed a little bit over the 

20 years. There was a, a later restriction that was 

21 more lengthy. Do you have any idea why that was 

22 done? 

23 A. Which deed you talking about? I .... 

24 Q. Well Exhibit 11 41 11 which is the deed to 

25 William R. Stevenson in 1988, the wording was a 
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little bit different. It, it included some 

language about enforceability of the other people 

in the subdivision? 

A. We, we would call our attorney, Mr. 

Harman, whoever was preparing the deed and tell 

him whether to restrict them, or put the mobile 

home restriction in or not and he did all the 

language and I, I'm not familiar with----· 

Q. That's the language that he chose? 

A. Yes. He chose it all. I couldn't do it. 

Q. Now when, when he was writing these deeds, 

he would use the same langUage in a deed when they 

were restricting mobile homes regardless of 

whether it was Section 1, Section 2, Section 3, 

Section 4, or Section 5? 

A. Well, I guess that's right. I guess 

that's right. 

Q. Other than the change that occurred over 

time, do you know of any differences in the 

wording among those sections? 

A. Gosh, that's been so long. I, I couldn't 

answer that. I don't---­

Q. Well----

A. Could be. 

Q. ----we've looked at the----

-56-
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A. I can't remember those deeds. 1 

2 Q. We've looked at the wording in Section 4 

3 in Exhibits "6" and "7" . Let' s look at Exhibit 

4 "8" which is a de-ed in Section 1 and let me draw 

5 your attention----

6 A. You go ahead and just read it to me. 

7 Q. ----to Page 3. Where it is, "said 

8 property is conveyed subject to ·the following 

9 restrictions and covenants to no mobile homes, 

10 either single or double-wide shall be parked 

11 and/or erected on the property". That's 

12 essentially the same as what you said in Section 

13 4, isn't it? 

14 A. As I told you, Mr. Henderson, we left it 

15 all up to Mr. Harman to put that language in there 

16 and I, that's what we did. 

17 Q. Now do you recall the, the total number of 

18 parcels that you sold in the subdivision over the 

19 years? 

20 A. All of them. Ever how many was there. 

21 I don't remember how many was there. We sold them 

22 all. 

23 Q. Okay. And would you accept my coWlt of a 

24 hundred and thirteen. Does that sound----

25 A. If you say so I, I'll accept that. 
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1 Q. And when you count all the deeds where 

2 there were no restrictions there were a total of 

3 eight parcels. Is that right? 

4 A. I'll take your word for it. 

5 Q. So a hundred and five were restricted? 

6 A. I assume that's right. 

7 Q. Okay. 

8 A. If you're, if we don't have to recount .. 

9 Q. W~ll, let's not recount. They're doing 

10 that in Florida as we speak. 

11 THE COURT: Not doing it very well, 

12 either. 

13 MR. HENDERSON: That ' s all I have on 

14 direct of Mr. Cartwright, Judge. 

15 THE COURT: Cross -examine, Mr. Arey? 

16 

17 CROSS-EXAMINATION BY MR. AREY 

18 

19 Q. Mr. Cartwright, in examining the records 

20 and, and maybe you remember, maybe you don' t. Do 

21 you need to take a break? 

22 A. No. I'm all right. Thank you. 

23 Q. Okay. It appears that Sections 1, 2, 3---

24 - 1 through 3 which is the five acre lots. That's 

25 the area you live in, isn't it? 
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A. Yes. 1 

2 Q. That was platted in early January 1989, or 

3 excuse me, '79? 

4 A. I assume that's right. 

5 Q. Okay. .And then there were two other plats 

6 for Section 4 and 5 that were platted in February. 

7 Those are the ones on Whitley Branch Road? 

8 A. I, I assume that's right. 

9 Q. O~ay. .And with regard to the ones on 

10 Whitley Branch Road, did you have to get 

11 subdivision approval for those? 

12 A. Just, just on the ones that which, 

13 McKinneys the last, those five-acre tracts down 

14 there in that Section 4 or whatever it is. 

15 Q. Okay. And----

16 A. The rest of them, we didn't. 

17 Q. ----but Section, that's; so Sections 1, 2, 

18 and 3, you didn't have to because they were five-

19 acre lots? 

20 A. That's right. 

21 Q. .And they were on a private road? 

22 A. That's right. 

23 Q. Whereas four and five were on the public 

24 road and were smaller than five acres? 

25 A. Yes. 

53 
-59-



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

Carl Cartri~t, Jr. - Cross 

Q. Okay. And, and they were, they were 

actually approved and filed at different times. 

Is that right? 

A. I think that's right. 

Q. Okay. Now, you sold lots in the 

subdivision and there are a number of deeds that 

had various restrictions, descriptions of 

restrictions against single-wide or double-wide 

homes? 

A. Yeah. 

Q. Did you all, when you went into this, have 

12 any plan about that? 

A. Our plan was to sell the 13 

14 

15 

16 

17 

18 

Q. Whatever it took to sell 

A. That's right. 

Q. Now----

A. We wanted to sell it. 

Q. ----you were able to 

19 restrictions on the land? 

A. That's right. 

land. 

the land? 

put a lot of 

20 

21 Q. Initially it looks like, and Mr. Henderson 

22 went through a number of deeds, early deeds, early 

23 deeds with you. You did not have those 

24 restrictions in there? 

25 A. Now, what was the question? 
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Q. Initially, some of the early deeds, you 

talked about the one to your father's for Leelan, 

that your father sold to Mr. Tullock and Leelan 

Vaughn, you didn't have this restriction? 

A. No. There, no. we didn't have 

restrictions, you know. No. 

Q. Okay. And why didn' t you have it in 

there? 

T~at was our privilege. A. 

Q. Okay. And there at the .end you sold a 

couple without the restrictions? 

A. That's right. 

Q. And actually the McKinneys' was the last 

one you sold, wasn't it? 

A. That's right. 

Q. You'd had that at auction and you couldn' t 

sell it at the auction? 

A. That's right. 

Q. Okay. And with regard to the Hall and 

McKinneys', did you feel like you could sell them 

without the restrictions? 

A. Certainly. 

Q. Did you give any instruction to Mr. Harman 

as to what specific · language should go in the 

restrictions? 

55 
-61-



1 

': 
: ·.·:, .. , . 
~·· . ··"' .. ~ .... ' 

t1ii 

Cat~ C~ght, ~· • Ctoas 
, .. 
~ . ': 

, ·A. 
. . ; ~ ' 

;.- s : ·r 
~ ~; .. i -! . 

~j~~~ I 
. ' . . . 

2 mobile home restriction in or not to put it in. 

3 That's all we ever told him. 

4 Q. And----

5 A. He drew, he, he put the language to the 

6 rest of it. 

8 language.varied from deed to deed? 

9 A. W~ll, I wasn't aware that it did. 

Q. Okay. 10 

11 

12 

A. Except for that, the restrictions. 

Q. Okay. Now, the property you sold to Mr. 

13 and Mrs. Hall, that was property sold before your 

14 auction. I think that was June of the 1st, 1996? 

15 A. Yeah. Before the auction. Yeah. 

16 Q. You made your deal with them before the 

17 auction? 

18 A. Yes. 

19 Q. Did, and you say they came and asked you 

20 that there be no restriction on it? On that 

21 parcel? 

22 A. I don' t know that they 1 that they asked me 

23 " not to put it on there. I can 1 t remember the 

24 exact conversation. 

25 Q. Okay. 
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A. But we did not restrict it. 

Q. You did not restrict it? 

A. We did not restrict it. 

Q. But you don't remember what they said? 

A. I don't remember exact words. No. I do 

not . 

. Q. 

8 that was your privilege? 

9 A. T~at's right. We, that's right. 

10 Q. With regard to when you were asking that 

11 there be no mobile homes or, or single-wide or 

12 double-wide trailer on the property. What were 

13 you thinking of? What type of, of homes would 

14 those be on the property? 

15 A. That we, that we didn't restrict? 

16 Q. That you didn't want on the property. 

17 A. We didn't want the, the ones with the, the 

18 tongues sticking out and the wheels hanging, 

19 hanging down. We didn't want that. 

20 Q. Flat roofs, things like that, the old 

21 style? 

A. No. We didn't want that. No. 22 

23 Q. Ok~y. But you did al, you did remove the 

24 restrictions in some cases? 

25 A. Oh, yes. Yes. 
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1 Q. And, in fact, wasn't a mobile home put on 

2 your property, on one of those properties? 

3 A. Yes. 

4 Q. Did Mr. Tullock put one on it? 

5 A. Been there for years. 

6 Q. Do you recall if you ever told Mr. and 

7 Mrs. Hall that the lots over in Section 4 or 5 'did 

8 not have to be restricted? 

9 A. T~at they did not have be? 

10 Q. Yes, sir. 

11 A. Well, I don't know if we told them that it 

12 didn't have to be, but we had the privilege of 

13 restricting them or not. 

14 Q. Okay. 

A. I, I can't remember that. 15 

16 Q. You have seen these, the homes that the 

17 Halls and McKinneys have, that their children have 

18 on the property, haven't they? 

19 A. Yes. 

20 Q. And the original concept of not having a 

21 single-wide or double-wide, which you explained, 

22 are these homes different than that? 

23 A. Well they, yes. 

24 Q. How are they----

25 A. No, there's no tongues sticking out and 
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_they're all underpinned and, and .... 

Q. Do those homes look like the homes that 

are in that area in Section 4 of the subdivision? 

A. The homes in Section----

Q. The, the, the McKinneys' ---­

A. Yes. Yes. 

Q. ----children home and the Halls' children 

home, are they akin to, do they look like homes 

in, over i~ Section 4? 

A. Now, which is Section 4? I don't----­

Q. That's the one, Whitley Branch Road. I'm 

sorry. Do they look like the other homes over 

there? 

A. 

Q. 

Similar, yes. 

Uh-huh. Are they, do they look like the 

homes, some of the homes in the rest of the 

Section 1 through 3 where you live? 

A. Well, some of them. 

Q. Okay. 

A. Some of them. Not all of them, but some. 

Q. But they were, but those type homes that 

22 they've put in now, the manufactured homes they've 

23 put in now. Are not what you were thinking about 

24 when you had Mr. Karman put restrictions on other 

25 lots? 
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1 A. That's right. 

2 Q. I think I mentioned the McKinneys was the 

3 very, is the very last lot you all sold? 

4 A. That's right. 

5 Q. You don' t own any more property over 

6 there? 

7 

8 

9 

10 

11 

A. No. Goose Creek doesn't-. I do. I ... 

Q. I'm sorry. Goose Creek does not. 

A. Yeah. I live there. 

Q. You do? That's right. I'm sorry. 

A. I bought a tract. 

12 Q. It was ya r 11' s practice in, in selling 

13 lots over there, and I think you said you were 

14 just there to sell property? 

15 A. That's right. 

16 Q. That you would take little parcels or 

17 pieces from one lot or tract and put it with 

18 another one if that's what the person wanted? 

19 A. Well if it didn't interfere with the five 

20 acre thing. I think that's the reason we did that 

21 once. I'm sure it was, but as I said before, Mr. 

22 Lindsey had, handled most ·of that part of the 

23 thing and I'm not familiar. But I'm sure that's, 

24 I, I, yes. I'll say, yes. 

25 Q. And ya' 11 have had some survey problems 
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1 over there, too that you've had to correct? 

2 A. Oh, God, yes. Yes. 

3 Q. When Mr. Henderson was asking you about 

4 some of the specific lots you've sold that did not 

5 have, or you or your father, or whoever sold that 

6 didn't have the restriction in, especially the 

7 early. ones. The one to Mr., to Leelan Vaughn and 

8 some of those early ones, are you saying that you 

9 just don't.really remember those sales? 

10 A. Well, what do you mean, remember them? 

11 Q. You don't·recall any discussions that were 

12 made at the time these sales occurred some twenty 

13 years ago? 

14 A. No. I don't. 

15 Q. would it be fair to say that you sold 

16 seventy or eighty parcels over there? 

17 A. I 1 d say between my father and myself, yes. 

18 Q. And I suspect that you can't remember the 

19 specifics of each discussion? 

20 A. No----

21 Q. On the sale of the parcels? 

22 A. ----definitely not. Some of them I just 

23 signed the deed and didn't look at it. 

24 MR. AREY: That 1 s all I have for Mr. 

25 Cartwright. 
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MR. MATNEY: Very briefly, Your Honor. 

CROSS-EXAMJ:NATION BY MR.. MATNEY 

5 Q. Mr. Cartwright, you've gone by the homes 

6 we're discussing? The manufactured homes? 

7 A. Yes. 

8 Q. You gone by there lately? 

9 A. W~ll, no. I haven't. Well, what do, I 

10 don't know what you mean lately. 

11 Q. When's the last time you went by there? 

12 A. Maybe in the last month or sometime. 

13 Q. Okay. 

14 A. I can't remember. 

15 Q. Where are those manufactured homes in 

16 relation to the subdivision? Are they in the 

17 middle?. _On the edge? 

18 A. ·well, they're on the outer edge. 

19 Q • .And- - - -

20 A. On the state maintained road there. 

21 Q. Is there----

22 A. Whitley Branch. 

23 Q. .And this property's not level? 

24 A. No, no. It's not. Hardly any of Goose 

25 Creek's level. 
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Q. Okay. Hardly any of Tazewell County's 

level, is it? 

1 

2 

3 

4 

5 

A. That's right. There's five sides of 

mountains in the six hundred acres. 

Q. Now as far as those manufactured homes, 

6 the, is there a, is there a hillside behind them? 

7 A. I call it a mountain. 

8 Q. Okay. · Is, is that mountain, does that 

9 mountain behind them separate the property from 

· 10 the adjacent property? 

11 A. I, ask me that, I didn't quite understand 

12 that question. 

13 Q. Let me rephrase that . The property on the 

14 other side of the mountain, behind those 

15 manufactured homes. Can you see those 

16 manufactured homes from that property? 

17 -A. No . No . 

18 Q. Can you see those manufactured homes from 

19 anywhere else in the subdivision except----

20 A. Nowhere except right in front of them. 

21 Q. You know where Mr. Forster's tract is? 

A. Yes. I do. 22 

23 Q. And you know where Mr. and Mrs. McCoy's 

24 tract is? 

25 A. Yes . I do . 
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1 Q. And can you see those manufactured homes 

2 from their tracts? 

3 A. No. 

4 Q. Mr. Arey asked you about a scheme of 

5 development. I think Mr. Henderson may have 

6 touched on it, also. Some of your deeds had 

7 restrictions in them against single and double-

S wide mobile homes. Is that right? 

9 A. That's true. 

10 Q. And some of those later deeds had 

11 restrictions against commercial property. You 

12 recall that? 

13 A. No. I don't recall it. I, I certainly 

14 don't. 

15 Q. Do you recall any deeds restricting 

16 co~ercial property from the subdivision? 

17 A. No. I don't remember any. 

18 Q. As a developer, would you believe that if 

19 a buyer bought a lot and put in a business that 

20 there would be any reason that buyer couldn't put 

21 a business in in that subdivision? 

22 A. Well, no. 

23 Q. So the lots are unrestricted as to that? 

24 A. That's right. 

25 Q. As far as the requirements for the types 
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of houses, was there a requirement of setback on 

the. houses? 

A. None whatsoever. 

Q. Was there a requirement of types of fences 

that could be erected around the house? 

A. None -whatsoever. 

Q. Was there a requirement of the style of 

the house that had to be---­

A. Nqne. 

Q. ----put up? 

A. Nothing. 

Q. Was there a requirement on the value of 

the house? 

A. Nothing. 

Q. So potentially a person could buy a lot in 

the middle of the subdivision and put up a, for 

lack of a better word, a shack? 

A. Whatever., yes. 

Q. Did you seek any legal 

whether or not you could sell 

advice as to 

lots in that 

21 subdivision unrestricted as to manufactured 

22 

23 

24 

25 

housing? 

MR. HENDERSON: Judge, I'm going to 

object on the grounds of hearsay. 

MR. MATNEY: Judge, 
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intent----

THE COURT: I'm going let him tell us 

whether he sought legal advice or not, but not 

what the advice was. 

Q. (Mr. Matney continues) Mr. Cartwright, did 

you seek legal advice as to whether or not you 

could sell any of the lots without restriction as 

to manufactured housing? 

A. Ar}.Y of them? 

Q. Yes, sir. 

A. The last ones we did because our 

understanding that, that the had to go, be 

approved by the planning commission and health 

department. Those we did. 

Q. And based upon----

A. None of the front, first ones. 

Q. ----based upon the legal advice that you 

obtained, did you go ahead and sell those 

properties? 

A. Yes. 

Q. Without restrictions? 

A. Yes. 

Q. Now do you recall talking to Mr. McKinney 

24 before he bought that last tract? 

25 A. Well, yeah. Yes. I'm sure I do. 
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1 Q. Okay. Do you recall him asking you 

2 whether or not that tract that he intended tQ buy 

3 was restricted as to manufactured housing? 

4 

5 

6 

A. He probably did. We sold him the tract 

unrestricted. 

Q. Okay. When you sold him the tract 

7 unrestricted, did you, as a developer, have any 

8 reason to believe that he could not put up a 

9 manufactured housing on that lot? 

10 

11 

A. No. As far as we knew, he could, but .... 

Q. You don't recall if you told him he was, 

12 could or could not? 

13 A. No. I didn't tell him, we didn't tell 

14 anybody what they could do. 

15 Q. How long have you liv:ed in that 

16 subdivision? 

17 

18 

19 

20 

21 

22 

23 

. 
~n 

A. How long have I actually lived there? 

Q. Yes, sir. 

A. Since 1986. 

Q. And these manufactured homes have been up 

this subdivision since about 1996, 1 97? 

A. No. There's been some there since 1982. 

Q. The ones we're concerned with today, the 

24 ones in Lots 1 and 2 of Section 4, the ones on the 

25 Whitley Branch Road. 
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1 A. Okay. 

2 Q. They've been there for, what? Four years? 

3 A. Well, I guess that's, I guess that's 

4 right. 

5 Q. Do you believe, as a property owner in the 

6 Goose Creek Subdivision that those manufactured 

7 homes have hurt the value of your property? 

8· .A. None whatsoever. 

9 MR. BUSH: Thank you, Mr. 

10 

11 

12 

13 

14 

15 

Cartwright. 

THE COURT: Redirect? 

MR. HENDERSON: Yes, Your Honor. · 

REDIRECT EXAMINATION BY MR. HENDERSON 

16 Q. Mr. Cartwright, on cross-examination, Mr. 

17 Arey asked you about what you were talking about 

18 when you restricted mobile homes and you mentioned 

19 tongues, wheels, flat roofs and underpinning? 

20 A. Yes. 

21 Q. None of the restrictions in any of these 

22 deeds that are restricted say anything about 

23 tongues, or wheels, or flat roofs, or 

24 underpinning, do they? 

25 A. I don't think so. 
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1 Q. You never told Jim Harman that he was 

2 writing these restrictions incorrectly or 

3 improperly, did you? 

4 A. No. No, we didn~t tell him. 

5 Q. So what the partnership told him to put in 

6 there is what he put in? That didn't include any 

7 discussion of tongues, wheels, flat roofs, or 

8 anything else? . 
9 A. N9. We told him to restrict, restrict, 

10 either put the mobile homes or not. 

11 Q. Now you've, said you went by and looked at 

12 the homes that are at issue here. And these, 

13 these are the same things that people used to call 

14 double-wide mobile homes, are they not? 

15 A. Well, looking at_ them, no. 

16 Q. No? 

17 MR. MATNEY: Objection, Your Honor, as 

18 to if he's trying to establish Mr. Cartwright as 

19 an expert in the manufacture of what we call 

20 mobile homes, we'd object to that. 

21 THE COURT: I'm going to overrule 

22 counsel's objection. The witness may respond. 

23 Q. (~. Henderson continues) Now the only 

24 other mobile.home up there was Mr. Tullock's. Is 

25 that right? 
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A. Only one. · Yes. 

Q. That was in 1982? 

A. That's ~ight. 

Q. There hadn't been any other mobile homes 

or manufactured homes, whatever you want to call 

them, until these here. Is that correct? 

.A. W~ll, that's correct.· 

Q. Okay. 

A. There've been homes hauled in there on 

wheels and put on foundations and bricked up and 

pinned up. All.of them weren't completely stick 

built. 

Q. Now when you put these restrictions on. 

Why did you do that? 

A. Why did we do it? 

Q. Sure. 

A. We wanted to protect our property and the 

buyer. 

Q. 

A. 

Q. 

Protect your property and the buyer? 

That's right. 

Protect them from what? 

A. From, from the mobile homes. 

Q. So this was an incentive for the people to 

24 buy property in the subdivision? 

25 A. I can, an incentive, we could have sold it 
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1 years ago ~ithout the restrictions. 

2 Q. You sold it with the restrictions and you 

3 got a higher price for the land when you sold.it 

4 with the restrictions, didn't you? 

5 A. I, no. I don't think so. 

6 Q. Well you were promoting this, weren't you, 

7 as a quality subdivision? 

8 A. We ad, we ad, ·the· only advertising we did 

9 was durin~.the sale. We didn't advertise at all. 

10 All we had was tracts and lots. Now you can call 

11 them quality, lesser quality, or.whatever. 

12 Q. But it was to protect the buyers by having 

13 these re.strictions? 

14 A. Buyer and seller. 

15 Q. And seller? 

16 A. That's right. 

17 Q. So it benefited you and the person that 

· 18 was buying it? 

19 A. That's right. And we fell like that's 

20 

21 

22 

23 

24 

25 

what we did. 

Q. Now what is your understanding of the 

doctrine of implied reciprocal negative easements? 

A. I----

MR. AREY: 

THE WITNESS 

-77-

Judge, I object to that. 

----have no idea what 

71 



Carl Cartright, Jr.- Redirect. 

1 you're talking about. 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

MR. HENDERSON: None at all? 

MR. AREY: Well, never mind. 

THE COURT: I' 11 sustain counsel.' s 

objection. I think the answer warrants that. 

MR. AREY: Yes. 

_MR. HENDERSON: Judge, that's all the 

adO.i tional questions I have. I will move to 

strike the. testimony as to legal advice. A proper 

foundation was never laid during his testimony. 

THE COURT: I'm going to overrule 

12 counsel's motion in that regard. 

13 MR. AREY: Judge, could I just ask 

14 a couple questions? 

15 THE COURT: Mr. Cartwright might have 

16 gotten bad legal advice. I might have to weigh 

17 that. 

18 

19 

20 

21 

22 

RE-CROSS EXAMJ:NATJ:ON BY MR. AREY 

Q. Mr. Cartwright, the Tullock lot that ya'll 

sold early on, where that .mobile home is. Now 

23 that's an o~d single-wide mobile home, isn't it? 

24 

25 

A. 

Q. 

Well, I guess it, yes. 

Tongue sticking out? 

-78-
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* *· 
WITNESS SWORN 

DIRECT EXAMINATION BY MR •. HENDERSON 

5 CHARLES CLIFFORD . MCCOY 1 JR. 1 a witness 1 who, 

6 after having been duly sworn was examined and 

7 testified as follows: 

. 8 Q. State your name for the Judge, please. 

9 A. Charles Clifford McCoy, Jr. 

10 Q.- And you go by Charlie? 

11 A. Yes. 

12 Q. How old.are you? 

13 A. Forty-six. 

14 Q. What is your occupation? So you're over 

15 -the age of eighteen? 

16 A. Yes. 

17 Q. Good. And what is your occupation? 

18 A. I'm a salesperson. 

19 Q. And how long have you done that? 

20 

21 

22 

23 

. 24 

A. Twenty-one years. 

Q. Where do you live now? 

A. Goose Creek Estates. 

. Q. An<?- how long have you lived there? 

A. Since October of '93. 

25 Q. How did you come to purchase property in 

77 
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1 Goose Creek Estates? 

2 A. We we~e looking for land. My wife saw a 

3 sign that said to call Mr. Cartwright. We did. 

4 We purchased the land directly from him. 

s Q. Okay. And did you go up there and look at 

6 the property to decide what to purchase? 

7 A. Yes. 

8 Q. And did you have the occasion to look at 

9 the plats ?f the subdivisions? 

10 A. Yes. 

Q. How many plats did you see? 11 

12 A. All five plats. Mr. Cartwright carried 

13 them with him in his truck. 

14 Q. So he had all five of them at the same 

IS time? 

16 A. Yes. He did. 

Q. Did you, did, ·was there a reference map on 

18 some of those. _plats? 

19 

20 

21 

22 

23 

A. By a reference map, you mean the small map 

in the lower corner? 

Q. Yes. 

A. Yes. 

Q. And did that map show the complete 

. 24 subdivision? 

25 A. Yes. It did. 
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1 Q. That included all five of those? 

2 A. Yes. It did. 

3 Q. Did Mr. Cartwright make any statement to · 

4 you about restrictions on the property? 

5 A. Mr. Cartwright told. 

6 MR. AREY: Judge, I'm going to 

7 object to this. This is hearsay. Mr. 

8 Cartwright's not a party to this. 

9 MR. HENDERSON: Judge, Mr. Cartwright is 

10 a party in privity. The essence of this implied 

11 easement is a contract. A contract between the 

12 developer or seller and a ·buyer. Mr. C~rtwright, 

13 you know, was asked without objection about his 

- 14 position with the partnership. He established 

15 that he was authorized to speak on the behalf. I 

16 think that we're entitled to establish what the 

17 representations were in order to establish a 

18 contract. 

19 THE COURT: I think under these 

20 circumst-ances, being a party in privity, the nexus 

21 of this litigation certainly may go to exactly 

22 what was said by Mr. Cartwright at the time of the 

23 purchase. He represented the seller. Did the 

24 lion's share or main share of the selling of these 

25 lots as spoken about that certainly this witness 
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1 should be entitled to respond to that question. 

2 I'd overrule counsel's objection. 

3 Q. (Mr. Henderson continues) Were there any 

4 restrictions as to mobile homes? 

5 A. Yes. 

6 Q. And what did he tell you? 

7 A. Mr. Cartwright told us that all of Goose 

8 Creek would be restricted as to mobile homes and 

9 that the lots in the section we were buying would 

10 all be five acres with a home. 

11 Q. Now did he ask you to tell him what kind 

·12 of home that you planned to build there? 

13 A. Yes. He did. 

14 Q. To your knowledge, did he make any 

15 investigation of, of you and your background? 

16 A. Yes. He did. 

17 Q. What did h~ do? 

18 A. He called friends of mine that he knew 

19 were my friends, mutual acquaintances of his to 

20 find out what type of person I was and what, 

21 apparently my financial standing was. Whether I 

22 would be able to build the type of house that he 

23 thought was appropriate for the lot. 

24 Q. And you did eventually purchase a house 

25 there. 

80 
-82-



Charles Clifford McCoy, Jr.- Direct 

1 A. Built a, built a house. Yes. 

2 Q. Built a house. Let me direct your 

3 attention to Plaintiffs' Exhibit "64 11 , a copy of 

4 Plaintiffs' Exhibit "64 11 • 

5 A. Excuse me just one second. 

6 Q. Sure. . And ask if you can, if you 

7 recognize that c~cument? 

8 A. Yes. 

9 Q. ~d what is that? 

A. That is the deed to, to our land. 10 

11 Q. Now on Page 2 of that document, does that 

12 contain a restriction concerning mobile homes? 

13 A. Yes. It does. 

14 Q. What does it say? 

15 A. "It is distinctly understood and agreed 

16 that this conveyance is subject to the express 

17 restrictive covenants running with the land that 

18 no mobile home, either single or double-wide, 

19 shall be placed on said land at any time and this 

20 covenant may be enforced by the parties of the 

21 first part, their successors and assigns. and/or by 

22 any owners of property shown on the plats of Goose 

23 Creek Estates." 

24 Q. And was this consistent with what Mr. 

25 Cartwright had told you verbally? 
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A. Yes, sir. It is. 1 

2 Q. And what was your understanding based upon 

3 the restriction that was in the deed as ·to what 

4 sort of structures would be allowed in the 

5 subdivision? 

6 A. Strictly homes that were built on site. 

7 

8 

9 

Q. And no mobile homes were to be allowed? 

A. Absolutely not. 

Q. S~ngle or double-wide? 

A. Absolutely not. 10 

11 Q. Now, you've seen the mobile homes that are 

12 at issue in this case? 

A. Yes, sir. I have. 

Q. What kind of structures are those? 

13 

14 

15 A. Those are what is to be considered double-

16 wide homes. 

17 Q. Let me show you a document that I've 

18 marked as Plaintiffs' Exhibit Number 11 93 11 , and ·ask 

19 if you can, if, if you recognize what is shown in 

20 those pictures? 

21 A. Yes. I do. 

22 Q. And what are those? 

23 A. These are three of the four mobile homes 

24 in question. 

25. Q. Okay. And do these photographs----
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1 MR. AREY: Judge, I have a objection 

2 to put here. He's referring these, to these as 

3 mobile homes and says they're a mobile home. I'm 

4 nC?t sure any foundation has been laid for his 

5 expertise. We have people here. I know they have 

6 people here who have a business of buying and 

7 sel+ing those items, manufactured homes. I think 

8 he could testify now about the residences that are 

9 there. Bu~ I don't think he has the expertise to 

10 say whether it's a manufactured home or mobile 

11 

12 

13 

14 

home or whatever. 

THE COURT: 

MR. HENDERSON: 

THE COURT: 

Yeah. I---­

Judge----

I don't know how other to 

15 have the witness to testify than to use his own 

16 characterization. The Court's going to weigh that 

·17 circumstance. 

18 MR. AREY: Okay. That, that answers 

19 my question. 

20 Q. (Mr. Henderson continues) Now these 

21 pictures accurately represent those structures? 

22 Is this how they actually look? 

23 A. Yes. Yes. 

24 Q. And when you refer to these as "mobile 

25 homes." What is the basis of your understanding 
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1 that these are mobile homes? 

2 A. They have wheels and axles and were 

3 brought in by trailer. 

4 Q~ And is that your understanding of the kind 

5 of structures that were covered by the deed 

6 restriction? 

7 A. Absolutely, sir. 

8 Q. Of your deed? And, Judge, I ·would ask 

9 that Plaintiffs' Exhibit "93" be admitted? 

10 THE COURT: All right. Subject to 

11 your previous objection? Any objection to 

12 proposed Exhibit "93 11 ? 

13 MR. AREY: No, sir. For, for what 

14 it depicts. Not for saying it's a,. a mobile home, 

15 or manufactured home, or whatever. But, for what 

16 what it shows. 

17 THE COURT: For what it shows. 

18 

19 

MR. AREY: 

THE COURT: 

20 II 93 If • 

For what it shows. 

All right. Plaintiffs' 

21 {The document referred to 

22 having been previously 

23 marked for identification as 

· 24 Plaintiffs' Exhibit Number 

25 "93" was received in 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

Charles Clifford McCoy, Jr.- Dir;ct ·· · 

evidence.) 

MR. HENDERSON: And this is slightly out 

of order, Judge, but I'll get the order straight 

in a little bit. I've handed the witness a copy 

and also counsel and the Court, of the document 

marked as Plaintiffs' Exhibit Number "95". 

Q. (M=. Henderson continues} Mr. McCoy, do 

you recognize those photographs? 

A. Yes. 

Q. And what is shown in those photographs? 

A. It'~ a mobile home lot. 

Q. And on the top ~hotograph, what is the 

name of the mobile home lot there or what.does it 

say? 

A. 

Q. 

A. 

Q. 

Harry----

----on the sign? 

Harry Bluefield Home Sales. 

And are those, is that a pre-owned home 

19 center? 

20 

21 

22 

A. That's a pre-owned home center. 

Q. And what is sitting on the lot there? Is-

23 A. A double-wide mobile home. 

· 24 Q. And is this one that is similar in 

25 appearance to the ones in Plaintiffs' Exhibit 
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1 Number "93"? 

2 

3 

A. It, it appears. Yes, sir. 

MR. MATNEY: Judge, we would object as 

4 to the specific question as to whether or not this 

5 structure in this photograph marked Exhibit Number 

6 "95" is anywhere near the structures in question 

7 today. 

8 THE COURT: And I' 11 ·permit the 

.9 witness to tell the Court that it appears similar 

10 in appearance. You have an opportunity to cross-

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

. 24 

25 

examine on that point. 

MR. MATNEY: Okay. 

MR. HENDERSON: And just for the record, 

I note that they opened the door to that question 

by asking the same question of Mr. Cartwright in 

a different context concerning these, these three 

homes. 

Q. (Mr. Henderson continues) And do these 

photographs accurately represent what is depicted 

there? 

A. Yeah. Double-wide specials. 

Q. I would ask that this be admitted as an 

exhibit 

THE COURT: 

any objection? 

-88-
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MR. AREY: 

THE COURT: 

Exhibit "95". 

For what it depicts, no. 

For what it depicts, 

(The document referred to 

having been previously 

marked for identification as 

Plaintiff's Exhibit ngsn was 

received in evidence.) 

1 

2 

3 

4 

5 

6 

7 

8 

9 Q. (Mr. Henderson continues) I'm handing the 

10 witness, counsel, and the Court· copies of another 

11 exhibit pre-marked as Exhibit Number "96". And 

12 ask the witness if he recognizes what is depicted 

13 in those photographs, as well. 

14 A. Yes . 

. 15 Q. Is that the same pre-owned mobile home 

16 center? 

17 A. I can't confirm that it's exactly the same 

18 one. It could be the one right across the road. 

19 Q. Okay. And do those photographs accurately 

20 depict what is shown there? 

21 A. Yes. 

22 Q. Are those also doubl~-wide, manufactured, 

23 or mobile homes? 

24 A. Yes. 

25 Q. Being offered for sale there? 
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7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Charles Clifford McCoy, Jr .• Direct 

A. Yes. 

MR.. HENDERSON: Ask that that be exhibit 

be admitted as Plaintiffs' Exhibit 11 96 11 • 

THE COURT: Objection? 

MR. AREY: Again, for what it 

depicts. 

THE COURT: For what it depicts. 

Plaintiffs' "96." 

MR.. HENDERSON: 

offering it for, Judge. 

this. 

That's what we're 

I knew I was going to do 

(The document referred to 

having been previously 

marked for identification as 

Plaintiffs • Exhibit Number 

"96" was 

evidence.) 

received into 

Q. (Mr. Henderson continues) I'm going to 

hand the witness a, an exhibit that's been pre-

marked as Plaintiffs' Exhibit Number "97", and ask 

if you recognize what is depicted in that exhibit. 

A. Yes. 

Q. And what is that? 

A. That's our home in Goose Creek. 

Q. Now, the top picture, what is shown in the 
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1 top photograph? 

2 A. That's the, the rear of the house with the 

3 deck and some landscaping features. 

4 Q. Landscaping features. What is that to the 

5 right? 

6 A. That's a pond. 

7 . C. And, and the house is, what is the house 

8 built of? What kind of construction is it? Is it 

9 stick built? 

10 A. Stick, stick built home. Correct. Cedar. 

11 Q. It appears to include a rock wall? 

12 A. Yes. 

13 Q. Stone wall on the outside. And what does 

14 the lower.picture show? 

15 A. The lower picture shows the front of the 

16 house. 

17 

18 

19 

20 

Q. 

there? 

Does that include, there, is a garage 

A. 

Q. 

There is a garage. Yes. 

Is there landscaping? 

21 A. Yes. 

22 Q. That's all been built on site since you 

23 bought the.property? 

24 A. Yes, sir. That's correct. 

25 Q. These pictures accurately depict the, the 
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residence? 

A. Yes, sir. 

MR.. HENDERSON: Ask that that be admitted 

as Plaintiffs' Exhibit Number 11 97 11 , Judge. 

THE COURT: Objection? 

MR. AREY: 

THE COURT: 

Plaintiff~' 11 97 11 • 

For what it depicts. 

All right. Ninety-seven, 

(The document referred to 

having been previously 

marked for identification as 

as Plaintiffs' Exhibit "97" 

was received·in evidence.) 

Q. (Mr. Henderson continues) Now to call 

15 your attention, once more, to Exhibit Number 11 93 11
• 

16 When you first saw these structures, were any of 

17 them still in separate pieces? 

18 A. I can't honestly tell you that I saw those 

19 structures in separate pieces. No, sir. 

20 Q. And do you have----

21 A. I did see them without underpinning and, 

22 and whatnot, but. 

23 Q. Without underpinning? 

. 24 

25 

A. Yes. 

Q. Did they have wheels attached? 

-92-
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1 A. I could not verify that from the road. 

2 Q. Okay. Based on the, I think I've already 

3 asked that. As an owner of property in Goose 

. 4 Creek Estates, do you have an opinion as to 

5 whether or not the presence of these structures in 

6 the subdivision affec~s the value of your 

7 property? 

8 A. Most definitely. 

9 Q. And what is that opinion? 

10 A. I think that they would diminish the value 

11 of_every property owner's property in Goose Creek. 

12 Q. Including yours? 

13 A. Including mine. Yes, sir. 

14 Q. Now you're asking the Court to order that 

15 these structures be removed from Goose Creek 

16 Estates? 

17 

18 

19 

20 

21 

22 

23 

. 24 

25 

A. Yes. 

MR. HENDERSON: Cross-examine. 

CROSS-EXAMINATION BY MR. AREY 

Q. You heard Mr. Cartwright, and if 

understand correctly. Your definition of 

double-wide or single-wide mobile home 

something that comes in on wheels? * * 
-93-
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* * * 
of these? 

' Q. If you would. 

A. Well, I mean apparently you know whether 

4 that's on here or not. 

5 Q. Well I, I know it's not on there. 

6 A. Okay. Then this-----

7 Q. You don't disagree wit~ me-----

8 THE COURT: ·.·Would you · accept 

9 counsel's representation that it's not there? 

10 THE WITNESS: If he says it's not 

11 there. I'm sure he's looked at, Judge. 

12 MR. AREY: Okay. 

13 Q. (Mr. Arey continues) Now, your attorney 

14 introduced a picture of your home, and it really 

15 is a nice looking home. There are all sorts of 

16 homes in the property, the various sections of 

17 Goose· Creek Estates. All sorts of different 

18 

19 

20 

21 

22 

23 

24 

25 

configurations and different looking homes, are 
r 

there not? 

A. Yes. 

Q. And in Section 1, 2 , and 3 , you' re in 

Section l with five acre lots. Is that a true 

statement as to those homes in Section 1, 2, and 

3? All sorts of different things-----

A. ·I, I don't know what, which is Section 1, 
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1 and which is Section 2, and I can't differentiate 

2 that for you. 

3 

4 

5 

Q. 

A. 

Q. 

All right. 

Okay. 

~---make, 

Let, 

make 

let me-----
• 

it a little different, 

6 easier for you. Cause we had to do this for Mr. 

7 Cartwright. These properties are, are the portion 

8 of· the subdivision that's developed along Whitney· 

9 Branch Road. Is that right? 

A. Yes. 

Q. .Where these manufactured homes are? 

10 

11 

12 

13 

14 

15 

16 

A. And I think you said that was Section 4. 

Is that correct? 

Q. Section 4. 

A. ·Okay. 

Q. That's correct. And I think Section 5 is 

17 on up Whitley Branch Road. 

A. Okay. 18 

19 Q. Section 1, 2, and 3, and you•re in 1, are 

20 accessed by the built, or the non-state maintained 

21 roads that run into the, up to those properties. 

22 Is that correct? 

23 A. That's correct. 

24 Q. And you•re in the ones that are accessed 

25 by the, I guess the best way to say it, the 
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1 inside? 

A. Yes. 2 

3 Q. From where your home is located, can you 

4 see these properties? 

A. No. 5 

6 Q. Okay. You cannot se~· these, ~he homes of 

7 the~.;.· the Hall 1 s children or the-· McKinney's 

8 · .. children-----

9 . A. T~ey 1 re-----

. Q. -----from your property? 10 

11 A. They 1 re not visual, · no. Not from my 

12 house. 

13 Q. And do you normally access your·property 

14 through-----

15 

16 

17 

18 

19 

20 

21 up? 

22 

23 

24 

A. Whit, Whitley Branch----­

Q. -----the main road through~ 

A. Whitley Branch Road? 

Q. Yes, sir. 

A. Yes. 

Q. Do you go all the way around or do you go 

A. We use either. 

Q. Okay. 

A. There's, there's probably fifty-fifty. I 

25 do drive past those homes not everyday, 

* * 
but 

* 101 
-96-



Charles Clifford McCoy, Jr .• Cross 

* * * 1 acre lots, isn't it? Unless they've been divided? 

2 A. Yes. They were all sold originally-----

3 Q. Right. 

4 A. -----as five acre lots. 

5 Q. And so far as you know, any divisions have 

6 been done with the approval of ·the Tazewell County 

7 Planning Commission, or do you know? 

8 .A. I don't have any knowledge of whether that 

9 is any, a:py of that has been brought to the 

10 Tazewell ·County Planning.Commissi~n or not . 

. 11 Q. When did you become aware that these, that 

12 the residences built. by the Hall ·and McKinney's 

13 children were in place? 

14 A.· One of my neighbors told me. 

Q. When was that, do you recall? 

A. I don't recall. 

15 

16 

17 

18 

Q. .Approximately or just have no remembrance? 

A. I, I can't put a date on there. I don't 

19 know. 

20 Q. After that happened though you, you began 

21 to speak to other people in the community about 

22 this? 

23 A. Yes .. 

24 MR. AREY: Judge, that's all the 

25 questions I have for now.· * * * 
105 
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"* * * 1 AFTERNOON PROCEEDINGS 

2 

3 THE COURT : . Let r s see, Mr. Henderson, 

4 are you ready to call your next witness? 

5 MR. HENDERSON: Yes, Your Honor. 

6 Plaintiffs will call Richard Forster. 

7 THE COURT: Mr. Forster. I might say 

8 for the benefit of the parties and those in the 

9 courtroom. During that break with counsel the 

10 Court road all through the subdivision, and had an 

11 opportunity to view all the different sections as 

12 well as the homes in question. As well as the, 

13 well homes in question both the Plaintiffs and the 

14 Defendants. All right. 

15 THE CLERK: Please, raise your right 

16 

17 

18 

19 

hand, sir. 

WITNESS SWORN 

THE CLERK: Please, be seated. 

20 DIRECT EXAMINATION BY MR. HENDERSON 

21 

22 RICHARD A. FORSTER, a witness, who, after 

23 having been duly sworn was examined and testified 

24 as follows: 

25 Q. Would you state your name for the Court, 
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1 please'? 

2 A. My name is Richard A. Forster. 

3 Q. And where do you live'? 

4 A. I live on Lot 5 in Section 1 of Goose 

5 Creek Estates. 

6 Q. And how long have you lived there? 

7 A. Since March of 1996. 

8 Q. Now, how did you come to purchase property 

9 at Goose Creek Estates? 

10 A. The property that I live on is, was 

11 purchased from a Tommy and Angela Kel~y. 

12 Q. And was there a house already built on the· 

13 property ~hen you bought it'? 

14 A. There was. 

15 Q. · And the, first let me show you this 

16 document that's been marked as Plaintiffs' Exhibit 

17 11 94 11 and ask if you recognize what is in that 

18 exhibit'? 

19 A. I do. 

Q. And what is it? 

A. That's, that's my residence. 

Q. That's the residence that you bought'? 

A. Yes. 

20 

21 

22 

23 

24 Q. Is that, those photographs accurately 

25 represent what is depicted there? 
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1 A. Yes. Yes, they do. 

2 MR. HENDERSON: Judge, I 'd move to admit 

3 that into evidence, Judge. 

4 THE COURT: Any objection? 

5 MR. AREY: No, objection for what 

6 

7 

8 

. 9 

10 

11 

12 

13 

14 

they depict. 

THE. COURT: 

objection, 11 94 11 • 

All right. Without 

(The document referred to 

having been previously 

marked for identification as 

as Plaintiffs • Exhibit 

Number ng4n was received in 

.evidence. ) · 

15 Q. (Mr. Henderson continues) Now, when you 

16 purchased your property were you aware that there 

17 were, whether there were any restrictions on the 

18 property? 

19 A. Yes. I was aware. 

20 Q. And what were you aware of? 

21 A. I was aware that there were certain 

22 restricted covenants in the Kelly property, and in 

23 all of Goose Creek Estates with respect to the 

24 erection or maintenance of single or double-wide 

25 mobile homes. 
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1 Q. And what was your expectation as to single 

2 or double-wide mobile homes at the time that you 

3 bought this property? 

4 A. That there would never be one in Goose 

5 Creek Estates. 

6 Q. Now, let me direct your attention to a 

7 copy of Plaintiffs' Exhibit "79" and ask if you 

8 can identify that? 

9 A. I _do recognize Exhibit "79". 

10 Q. And what is that? 

11 A. It's what I would typically call a sale 

12 flyer from an auction that was to be held ·on 

13 Saturday June 1s.t of 1996 and it consists of one, 

14 two, four pages. Actually it was a, sort of like 

15 a fold out flyer with this on the front. And 

16 there were some plat maps in the, in the middle, 

17 and some depictions and photographs of property 

18 that would be sold at this auction also in the 

19 flyer. 

20 Q. And does the flyer and the maps depict 

21 what is to be sold at auction? 

22 A~ It's, with the exception of one lot, it's 

23 what was sold at the auction. 

24 Q. Okay. And that includes lots in Sections 

25 s, 4, 3, and 1? 
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A. That•s correct. 

Q. All in Goose Creek Estates? 

A. That•s correct. 

Q. Let me show you also a copy of Plaintiffs' 

Exhibit 11 81 11 and ask if you can identify that? 

MR.. AREY: Jay, do you have an extra 

copy of that? I could not find that this morning 

in the Court•s files. 

THE COURT: Actually in the court 

file the numbering sequence goes from eighty to 

eighty-two. I expect that exhibit may be here and 

out of order. 

MR. AREY: Judge, I went through 

them all this morning and couldn•t find it. 

THE COURT: Okay. Well, we' re 

missing eighty-two, eighty-one. 

MR. HENDERSON: Okay. We can, I have a 

copy of that, Judge. We can supply that after 

counsel•s looked at it. 

Q. (Mr. Henderson continues) And what is 

Exhibit rr 81 rr I if you would? 

A. Eighty-one is the, a one page legal size 

that was given to the participants at the auction 

on June 1st of 1996 as people arrived at the 

25 auction site. The auctioneers handed these, these 
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1 announcements out. 

Q. And did you attend that auction? 

A~ I did. 

2 

3 

4 

5 

6 

Q. Now, was Mr. Cartwright at the auction? 

A. He was. 

Q. And who conducted the auction? 

7 A. It, there were two s~ts of auctioneers, 

8 Gaines Dickenson and the Horney Brothers is the 

, 9 actual, a~ I recall here right now, here is the, 

10 actually the Horney Brothers did the actual 

11 selling of property itself. 

12. Q. And in the announcements as Plaintiffs • 

13 Exhibit "81 11 • Was there any restriction announced 

14 as to mobile homes? 

15 A. Yes. Both in the sale flyer and also 

16 orally over the loud,speaker as the entire sale 

17 announcement was read to the assembled public. 

18 And there is a restriction contained in paragraph 

19 nine of the sale announcement. 

20 Q. And does that recitation say no single-

21 wide or double-wide manufactur~d mobile homes will 

22 be permitted on any lot or tract? 

23 A. It does. 

24 MR. HENDERSON; Judge, I would ask that 

25 Plaintiffs' Exhibit "79" and "81 11 be admitted into 

125 
-103-



Richard A. Forster. Direct 

evidence. 

THE COURT: 

MR. AREY: 

MR. MATNEY: 

Any objection? 

I don't object. 

No, sir. 

1 

2 

3 

4 

5 

6 

THE COURT: Without objection. 

Plaintiffs' "79" and "81". 

7 (The documents referred 

8 having been previously 

9 marked for identification as 

10 Plaintiffs• Exhibits "79" 

11 and "81" were received in 

12 evidence.) 

13 Q. (Mr. Henderson continues) · Did you 

14 purchase any property at that auction? 

15 A. I did. 

16 Q. And what did you purchase? 

17 A. I purchased Lot 35 of Section 1 at that 

18 auction. 

19 Q. And where is Lot 35 located with respect 

20 to your house? 

21 A. As you come down the front of my house 

22 there the, there' s the gravel road and right 

23 across that gravel road is Lot 35 and it's 

24 adjacent to the McCoy residence. 

25 Q. And is there any improvements on that lot 
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1 at this time? 

2 A. No. There are not. It's vacant. 

3 Q. Now, let met show you a copy of 

4 Plaintiffs' Exhibit "85" and ask you to identify 

5 .what that is. 

6 A. Plaintiffs' Exhibit "85" is a copy of a 

7 letter that I received from Attorney Randy Bolling 

8 with respect to the deed that was issued by Goose 

9 Creek Part~ership to me for Lot 35. 

10 Q. And does that letter advise that you would 

11 have to have a corrected deed? 

12 A. Yes. It does. I had talked with Attorney 

13 Bolling about this and that resulted in ·this 

14 letter of July 15th. He went back and looked at 

15 his work and found that he had inadvertently 

16 omitted the, the restrictions that were announced 

17 at the sale, and that the deed was incorrect, and 

18 he was proposing to me to issue a deed of 

19 correction. 

20 Q. Let me show you also Plaintiffs' Exhibit 

21 "88" and ask if you can identify that? 

22 A. I recognize Plaintiffs' Exhibit "88" as 

23 being a deed of correction. It was issued by the 

24 Goose Creek Partnership to myself and my wife as 

25 tenants by the entireties for Lot 35, Section 1 of 
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1 Goose Creek Estates. 

2 Q. Does that contain a restriction 

3 concerning· single-wide or double-wide mobile 

4 homes? 

5 A. It would be identified for the Court as 

6 Book 716, Page 91 and the. first full paragraph is 

7 the,_and I quote, 11The above described property as 

8 conveyed to the parties· of the second part is 

9 restricted.and is being sold and may be used only 

-10 for residential or agricultural purposes and no 

11 commercial or industrial operations are permitted 

12 on the property. In addition, no single-wide or 

13 double-wide mobile homes are permitted on the 

14 property. These restrictions are deemed to be 

15 covenants running with the land and are binding on 

16 the parties hereto, their heirs, ·assigns, and 

17 successors in interest ... 

18 Q. Now, were these, was this provision 

19 consistent with what was announced at the sale·? 

20 A. Yes. It is. 

21 MR. HENDERSON: Judge, I would ask that 

22 Plaintiffs' Exhibit "85" and 11 88" be admitted into 

23 evidence. 

24 

25 

THE COURT: 
11 88"? 

Any objection to "85 11 and 
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1 MR. AREY: I already thought they 

2 were in evidence. Well, eighty-eight was in 

· 3 evidence, I think. 

4 MR. HENDERSON: Oh, excuse me. . You're 

5 right. Eighty-five was not. 

6 THE COURT: All right. Eighty-five 

7 only. Eighty-eight is already an· exhibit. 

8 .(The document referred to 

9 having been previously 

10 marked for identification 

11 as Plaintiffs' Exhibit "85" 

12 was received in evidence.) 

13 Q. (Mr. Henderson continues) Now, have you, 

14 Mr. Forster, had the opportunity to see the mobile 

15 homes or manufactured homes that are at issue 

16 here? 

17 A. Yes. I have. 

18 Q. Now, can you state whether or not you 

19 recognize those to be double-wide mobile homes? 

20 A. I do. 

21 Q. Were these structures the kind of 

22 structures that you expected to be prohibited by 

23 the restrictive covenant? 

24 A. I was stunned when I first saw them. 

25 Q. When you first saw them what, what 
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condition were they in? 

A. They were erected on the property. 

Q. They were already there? 

A. Yes. 

Q. So you didn' t have an opportunity to talk 

to the owners before they were erected on the 

prop~rty about the propriety of them being put 

there? You just saw them? 

A. No. I, no. I had no opportunity. 
•' 

Q. And do you have an opinion on whether the 

presence of mobile homes in the Goose Creek 
-Estates has an effect on the value of your 

property? 

A. I do. 

Q. And what is your opinion? 

A. Is, is my opinion that the presence of 

double-wide mobile homes in Goose Creek will 

result in a diminution and· value of all the 

adjacent properties in Goose Creek in all 

sections. 

Q. Now, would you have paid as much for your 

property if you knew or thought that double-wides 

were going ~o be allowed? 

A. I probably wouldn't even have bought in 

the subdivision. 
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1 Q. Are you asking the Court to order that 

2 these structures be removed from the subdivision? 

3 A. That•s the relief that we•re asking for. 

4 Yes. 

MR. HENDERSON: Cross-examine? 

CROSS-EXAMINATION BY MR. AREY 

5 

6 

7 

8 

9 Q. I . think you read your second deed that you 

10 got for the property from the auction? I b~lieve 

11 you read the description of the restrictive 

12 covenants? 

13 A. Yes. 

14 Q. And you heard Mr. McCoy, I believe, read 

15 one from his deed that Mr. Henderson presented to 

16 him and then two from two other deeds that I had 

l7 presented, didn • t you? 

A. That•s correct. Yes. 18 

19 Q. And the language in now four different 

20 deeds is different? 

21 A. Yes. 

22 Q. And, in fact, when this last deed you have 

23 in addition to no single-wide and double-wide, it · 

24 says no residential or commercial ... or only 

25 residential or agriculture? * * * 
131 
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* * * 
1 I think it was Lot 1 in Section 1? 

2 A. Yes. A vacant lot. 

3 Q. Which is right across from you? 

4 A. That's right. 

5 Q. And you knew about that when you bought 

6 your property? 

7 A. That's right. 

8 Q. And you knew that that was not restricted 

9 for single.-wide, double-wide? 

10 A. I was aware there was no restriction in 

11 the deed. That's right. 

12 Q. That did not stop you from purchasing your 

13 property? 

14 A. No. Because I knew I could enforce the 

15 covenant against that property if a mobile home 

16 showed up. 

17 Q. So you purchased your property with the 

18 idea that if something happened, you would enforce 

19 it against the individual? 

20 A. Counselor, I'm aware of this. I was aware 

21 of the number of, the prevalence, as a matter of 

22 fact, the vast majority of the properties having 

23 restrictiv~ covenants against single and double-

24 wide mobile homes . And I was aware as a landowner 

25 in that property or in this property under the 
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1 laws of the Commonwealth that I can enforce a 

2 reciprocal negative easement against anybody that 

3 sought to break covenants· in the, in, in the 

4 subdivision. 

5 Q. And you knew that before you went to see 

6 your attorney? 

7 

8 

9 

10 

A. I'm familiar with that concept. Yes. 

Q. So you're an attorney? 

A. That's correct. 

Q. But none of the other parties are 

11 attorneys, are they? So far as you know? 

12 

13 

14 

15 

A. I, so far as I know. 

Q. Are the McCoys attorneys? 

.A. Not that I know of. 

Q. You had mentioned that you became aware of 

16 these manufactured homes on the defendant·· s 

17 property in Section 4. When did you become aware 

18 of that? 

19 A. I can't exactly recall, counselor. It, it 

20 was, I was driving up the road and I usually come 

21 in what's properly known today as VanHoozer. Road. 

22 

23 

24 

25 

Q. That • s the main ... 

A. The main, the main, y$ah, the main, yeah. 

Q. ... the main, when you up, you come . up 

straight in the subdivision ... * * * 
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* * * 
1 

2 

Q. How much ¢lid you pay for Lot 5, Section 1? 

A. With the house and impro~ements, 

3 $210,000.00. 

4 Q. Now, there are less expensive homes in 

5 Goose Creek than two hundred thousand dollars. Is 

6 that right? 

A. Yes. 7 

8 

9 

Q. Much less than-two hundred 

10 

11 

A. 

Q. 

A. 

I don't . 
Okay. 

Is, yes. 

think I'd use that 

There are houses 

12 less in Goose Creek Estates. 

thousand? 

adjective. 

that had cost 

13 Q. Would you, would it be fair to say that 

14 there are houses up there in Goose Creek Estates 

15 of less than one hundred thousand dollars value? 

16 A. I don't know that. 

17 Q. You, you testified you believe the 

18 presence of those manufactured homes diminished 

19 the value of your property? 

A. Absolutely. 20 

21 Q. Do you know how much those mobile homes 

22 diminish the value of your property? 

23 A. Not to the exact dollar amount. But to 

24 the extent, the basis of, if you're asking for the 

25 basi·s of my opinion, is the fact that the mobile 
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homes in question continuously depreciate every 

year according to a .fixed table put out by the 

National Automobile Dealer's Association. And 

plus my knowledge of appraisals and the appraising 

industry, you know, in real estate here is that it 

is commonly known and understood in the industry 

that .the presence of mobile homes in a subdivision 

because they depreciate themselves will cause a 

diminution in value on all the remaining adjoining 

properties. 

Q. And you're asking the Court to order 

removal of those manufactured homes? 

A. Yes. 

Q. And if the Court does order ·removal of 

those manufactured homes you still have a single­

wide trailer to deal with in your subdivision. Is 

that correct? 

A. That's correct. 

Q. Do you believe that single-wide trailer 

diminishes from the value of your property?· 

A. Yes. It does. 

Q. And you've lived in Goose Creek for how 

long? 

A. 

Q. 

Four years. 

Well-----
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1 A. Just a little over. 

2 Q. When did you learn the presence of that 

3 single-wide trailer? 

4 A. Just this year he.re. I believe my 

S attorney told me. 

6 Q. So you weren't aware that your property 

7 was _being diminished until then? 

8 A. Wasn't aware of it. No. 

9 Q. Uh-----

10 A. No. That's, that's, that's, that's not a 

11 fair answer, Counselor. I wasn't aware that this 

12 particular mobile home that you're talking about 

13 that is not related to the defendants here was 

14 diminishing the value of my property. I was aware 

15 that the value of my property was being 

16 diminished. 

Q. By the manufactured homes? 17 

18 A. By the presence of the defendants• 

19 residences. 

20 Q. But you weren't aware that it was being 

21 diminished by the trailer? 

22 A. I didn't. No. I wasn't aware of the, of 

23 the existence of the trailer. 

24 Q. Mr. Forster, what in your opinion is a 

25 mobile home? 
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1 A. All I know is what's commonly understood 

2 is a mobile home. I believe there was some 

3 pictures introduced of some, of some stuff that 

4 sold at place like Harry's Mobile Homes here in 

5 Bluefield or down this way here. Rather than 

6 trying to describe that, I would refer you to the 

7 pictures and also to the de~endants' residences as 

8 prime examples of mobile homes. 

9 Q. Would that be a, a dwelling, or a 

10 structure, or for lack of better word, suitable 

11 for dwelling on wheels. Would you consider that 

12 a mobile home? 

13 A. Yes. The concept of being mobile implies 

14 to me at least in my common understanding and 

15 those around me is that at one time or ·another it, 

16 it may, it may have been on wheels. ····It may not 

17 presently be now, but the wheels are capable of 

18 probably being put back under it. It can be 

19 moved. It was probably moved to the site on 

20 wheels. 

21 Q. And your belief that mobile homes and the 

22 manufactured homes diminish the value of your real 

23 estate, is that based upon their value? The value 

24 of those mobile homes or the manufactured homes? 

25 A. It • s what ' s commonly understood in the 
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1 trade. I mean, there's common trade publications 

2 that show you that they depreciate in value. 

3 They're going down every year. 

4 Q. Do you have a camper parked in your 

5 driveway? 

6 A. Yes. I do. 

7 .Q. Do you believe that diminishes the value 

8 of your, your home and the home of your neighbors? 

9 A. No . . I do not . 

10 MR. MATNEY: All right. Thank you, 

11 Mr. Forster. 

12 

13 REDIRECT EXAMINATION BY MR. HENDERSON 

14 

15 Q. Now, Mr. Forster, the----- Now, first of 

16 all, Mr. Arey asked you about the language in four 

17 different deeds and about the differences in that 

18 language, and, and your attention has been brought 

19 to the language in all four of them. Isn't it 

20 true that all four of those deeds contain the same 

21 restriction forbidding single-wide or double-wide 

22 mobile homes? 

23 A. That's consistent throughout. 

24 Q. Now, Mr. Arey asked you that because 

25 you've had training as an attorney whether you're 
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1 familiar with the concept of an implied reciprocal 

2 negative easement. You said you were? 

3 A. Yes. I .am. 

4 Q. And he also asked you if you were aware 

5 that that a few of these lots in the subdivision 

6 didn't have a specific restriction? 

7 A.- I am aware of that. Yes. 

8 Q. Now,· is· it your----- What is your 

9 understand~ng about the- fact that the restriction 

10 is left off of one or more lots in the 

11 subdivision? 

12 A. The fact that a restrictive covenant may 

13 be left off one or more deeds in a subdivision 

14 does not necessarily, well, as a matter of fact, 

15 it does not inhibit the rights of those who hold 

16 reciprocal negative easements from enforcing those 

17 easements upon all properties in the subdivision 

18 whether the particular property at issue has or 

19 doesn • t have the restriction in it. In other 

20 words, it's a cross easement that every, that each 

21 person in the subdivision has in each other's 

22 property and vice-versa. 

23 Q. And Mr. Matney asked you at some length 

24 about the deeds that had been recorded since the 

25 auction. I think you had mentioned earlier that 
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1 you're familiar with the fact that in searching 

2 the title, you Grantee up, Grantor down? 

3 A. That's right. 

4 Q. And the deeds that he was asking you about 

5 would be deeds from Goose Creek Partnership to 

6 various purchasers? 

7 A. That's correct. 

8 Q. The last 'of these deeds ac.cording to our 

9 exhibit as Number " 8 9" and that ' s to David Wayne 

10 McKinney and his wife? 

11 A. That.' s correct. 

12 Q. And so all of the deeds that came before 

13 that from Goose Creek Partnership are in his chain 

14 of title, are they not? 

15 A. That's right. 

16 Q. That would include not only the ones that 

17 Mr. Matney specifically asked you about, but the 

.18 ones that are marked as Plaintiffs' Exhibit "86", 

19 "87", and "88"? 

20 A. That's true. 

21 Q. Those also are in the chain of title? 

22 A. That's right. 

23 Q. And those are corrective deeds, correcting 

24 the omission in the three prior deeds? 

25 A. That's right. 
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Q. And these corrective deeds all say 

specifically that the public auction announced 

that this would be used for residential, 

agricultural purposes and no single or double-wide 

mobile homes would be permitted on the property? 

A. That 1 s true. My understanding is that Mr. 

Bolling made a mistake on all those deeds here 

· because he didn r"t have the proper instructions 

from the p~rtnership. 

Q. And so you have in the chain of title 

going down to Mr. McKinney these three deeds which 

not only contain the restriction against double­

wide mobile homes, but note that an announcement 

was made at the auction and that's a matter of 

public record here in the courthouse? 

A. That 1 S correct. 

MR.. HENDERSON: Okay. You may ask. 

RE-CROSS EXAMINATION BY MR. AREY 

Q. Let me just ask just a couple of questions 

22 here. You were talking about the diminution in 

23 value of y~ur property? 

24 A. Yes. 

25 Q. Have you done any resea~h o;tc chesrJ<s 
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* * * 
THE WITNESS: ·Thank you. 1 

2 

3 

THE COURT: 

MR. HENDERSON: 

Call your next witness. 

Steve Yost. 

4 WXT.NESS SWORN 

5 

6 DXRECT EXAMXNATION BY MR. HENDERSON 

7 

8 GEORGE STEVEN YOST, a. witness,. who, after 

9 having bee~ duly .sworn was eXamined and testified 

10 as follows: 

Q. State your name ~or the Court, please? 

A. George Steven Yost. 

Q. Do you go by the name of Steve? 

A. Yes. I do. 

11 

12 

13 

14 

15 Q. And what is----- Are you over the age of 

16 eighteen? 

17 A. I sure am. 

18 Q. What is your occupation? 

19 A. I •m a real estate broker in West Virginia, 

20 and Virginia, and a certified appraiser in both 

21 states also. 

22 Q. How long have you been in the, in that 

23 occupation? 

24 A. Since 1985. 

25 Q. What training have you had as a real 

158 
-120-



George Steven Yost - Direct 

1 estate broker and as, as an appraiser just 

2 briefly. 

3 

4 

A. Well, I've exceeded all the training that 

is needed to be either. I • ve served on state 

S boards. I've served in local and state capacity 

6 

7 

8 

9 

10 

11 

12 

13 

14 

. both, both avenues. J.n 

Q. And you•re licensed by both states? 

A. That•s correct. 

Q. As a broker? 

A. That's correct. 

Q. Hold a current license as a broker in 

Virginia? 

A. That's right. 

Q. And you also have a license or 

IS certification as an apprai~er? 

16 

17 

18 

19 

A. I do. 

Q. Who is that issued by? 

A. The state of Virginia. 

Q. And in the ordinary course of your 

20 business, do you buy and sell properties? Do you 

21 sell .properties for owners, things of that sort? 

22 

23 

24 

25 

A. That's correct. 

Q. And do you also do appraisals? 

A. That's correct. 

Q. How long have you .been doing appraisals in 
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1 Tazewell County? 

2 A. Since 1985. 

3 Q. And do you have any idea how many you've 

4 done at this point? 

5 A. Hundreds and hundreds . 

6 Q. And as far as participating in the sale of 

7 properties in Tazewell County, Virginia, have you 

8 done-----how many of those have you done over that 

period? 

I don't know, but quite a few. 

OVer a hundred? 

I would like to think so. 

9 

10 

11 

12 

13 

A. 

Q. 

A. 

Q. Does that include sales of property in 

14 Goose Creek Estates? 

15 A. That's correct. 

· 16 Q. And you're familiar with what Goose Creek 

17 Estates is? Where it is? 

18 A. .Yes, sir. 

19 MR. HENDERSON: Judge, · I would ask, 

20 subject to voir dire by counsel that Mr. Yost be 

21 qualified as an expert based on training and 

22 experience. 

23 THE COURT: Any voir dire of this 

24 witness before the Court rules on that request? 

25 MR. AREY: I don't think that's 
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necessary, Judge. 1 

2 MR. MATNEY: We have no objection, 

3 Your Honor. 

4 THE COURT: All right. So received. 

5 Q. (Mr. Hende~son continues) Now, first of 

6 all, are you familiar with the term "manufactured 

7 home"? 

8 A~ That's, t, I am. 

9 Q. AlJ.d, and what is your familiarity with 

10 that? 

11 A. Well, I know the distinction between 

12 manufactured, panelized, and modular. 

13 Q. And are you also familiar with the term, 

14 "mobile home"? 

15 A. That's correct. 

16 Q. Now, is there a difference between 

17 manufactured home and mobile home? 

18 A. If you• re talking a difference between 

19 modular, panelized, and mobile. Yes. 

20 Q. Now, what is a modular home? 

21 A. A modular home is-----

22 MR. MATNEY: Just, just a second. I 

23 think we, ~e agreed to his qualifications .as an 

24 appraiser and an expert, I guess, for selling real 

25 estate. We didn't realize he was going to be an 
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1 expert about manufactured, modular, panelized 

homes. 2 

3 THE COURT: Yeah. And I, I, if 

4 that's an objection, I'm going ... 

5 MR. MATNEY: Yes, sir. 

6 THE COURT: ... to overrule it for the 

7 moment and see where this is going. 

8 MR. MATNEY: Okay. That's fine. I, 

9 I need it for the record. 

10 Q. (Mr. Henderson continues) Well, let me, 

11 let me digress then. Do you have the occasion to 

12 buy or sell property, participate in the buying or 

13 selling of properties or appraising properties 

14 that have mobile homes, or manufactured homes, or 

15 . other pre-made homes on them? 

16 A. Many times. 

17 Q. And how do you determine the values of 

18 manufactured homes? 

19 A. Well, if we're talking about manufactured 

20 homes as in mobile homes, I would like to sort of, 

21 although he stopped me, I'd like to give a 

22 distinction of, of the three homes. 

23 Q. Ok~y. 

24 A. A manufactured home is a mobile home, has 

25 a steel frame is brought in on wheels and axle 
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1 with a tongue. Usually that home compared to the 

2 other two homes that I'm going to speak about is 

3 lesser of quality. They do have a depreciation 

4 guide put out by the manufacturers of mobile 

. 5 homes. Is in a NADA book. A, a modular home is 

6 also built in a factory. It is typically superior 

7 of quality and similar of quality as a site built 

8 home, of average quality. · It is brought in on a 

9 flat bed truck. It is hoisted up with a crane and 

10 set on a permanent foundation. The other 

11 difference of the two when you speak of 

12 foundation, a mobile home has to have concrete 

13 block piers beneath the steel frame. The 

14 foundation around the parameter is not a permanent 

15 parameter foundation cause it doesn't sit on it. 

16 It always sits on the piers. The quality of the 

17 built, the roof line of a manufactured home as a 

18 mobile home is it lesser in steepness. A modular 

19 home again, is more like a site built house. A 

20 panelized house which could be something that was 

21 built in Goose Creek, it comes in in sections 

22 which are numbered. They're, they are put 

23 together by carpenters and they basically are a 

24 site built house, but it's a quicker site built 

25 house due to the fact. that it comes in in the 
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1 sections. 

2 Q. And so for those manufactured homes that 

3 you would refer to as mobile homes, you can 

4 determine their va~ue by reference to ~ NADA book? 

5 A. That's correct. Or, or compared to other 

6 mobile, manufactured homes. 

7 .Q. Is there a NADA book that's published for 

8 site built houses? 

9 A. No. 

10 Q. Now, the manufactured homes you referred 

11 to as mobile homes. Can these in your experience 

12 and to your knowledge be moved after they have 

13 been set up in a location? 

14 A. And, and----- Yes. And they are probably 

15 regularly. 

16 Q. And are you familiar with Richard 

17 Forster's house? 

18 A. I am. 

19 Q. And how are you familiar with that?. 

20 A. Well, I, I sold Mr. Forster his house. 

21 And I've also appraised other houses in Goose 

22 Creek. 

23 Q. An~ have you had any opportunity to view 

24 the houses or the homes that are at issue here in 
-·. 

25 the other section of Goose Creek? Let me show you 
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1 Plaintiffs' Exhibit Number "93". 

2 A. I •ve driven by these homes. I •ve not 

3 inspected them as far as physically walking 

4 through them or around them. 

5 · Q. And from driving by and looking at these, 

6 can you state whether or not these are 

7 recognizable as double-wide mobile homes? 

8 A. Yes, sir. 

9 Q. N~w, were you at the auction in June of 

1996? 

Yes, sir. 

10 

11 

12 

A. 

Q. And did you read the announcements at that 

13 auction? Did you. see the announcements ... 

14 A. I saw-----

15 Q .... at the auction? 

16 A. I'd say that I probably read it. I just 

17 don't remember standing and reading it. 

18 Q. And did you hear the, hear the . 
19 announcements read? 

20 A. Yes. I did. 

21 Q. And based on the representations that were 

22 made at the auction, would, did you have an 

23 understanding of whether or not double-wide homes 

24 were allowable on the properties then offered for 

25 sale? 
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1 A. Well, I was at the understanding that 

2 Goose Creek was restricted against mobile homes 

3 period. That was my understanding even before the 

4 auction and at the auction. 

5 Q. Now, do you have an opinion on whether the 

6 presence of mobile homes in the Goose Creek Estate 

7 Subdivision has an effect on the value of 

8 properties in the subdivision? 

9 A. I do feel that mobile homes in Goose 

10 Creek, or any subdivision diminish, or can 

11 diminish values of the other ... other homes, the 

12 other homes. Yes. 

13 Q. Now, do you have any, any personal 

14 prejudices against double-wide mobile homes? 

15 A. None whatso~ver. 

16 Q. Ever lived in one? 

17 A. Yes. I have. 

18 Q. How long did you live in one? 

19 A. I lived in one probably nine years. 

20 Q. Nine years? 

21 A. Uh-huh. [Yes] 

22 Q. And is your opinion about the value based 

23 on anything other than your professional 

24 experience and knowledge of these structures? 

25 NO RESPONSE 
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George Steven Yost- Cross 

Q. It's not based on any bias that you ... 

A. Oh, .no. 

Q. ... against them? 

A. No. 

MR. HENDERSON: Cross-examine. 

CROSS-EX..\MINATION BY MR. AREY 

Q. ~- Yost, Goose Creek is basically five 

10 acre lots, right? 

11 

12 

A. Well, I think-----

Q. Except for the t~o areas, Section 4 and 5 

13 over on Whitley Branch have some smaller lots? 

14 A. That's correct. 

15 Q. And actually it's bigger than five acres 

16 in some respect, too? 

A. Probably so. 

Q. Plenty of room up there between homes? 

A. That's right. · 

17 

18 

19 

20 Q. Have you, you know, I, I think you sa~d 

21 that mobile homes in a subdivision can diminish 

22 value. You're not saying in all cases, it does? 

23 A. What I think that it does, Mr. Arey, is I 

24 think that mobile homes diminish market appeal to 

25 most buyers. So in return when you diminish the 
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1 appeal of a subdivision, you diminish value. 

2 Q. And you•re saying that as large as Goose 

3 _Creek is with all it's different areas and parts 

4 off here and there that aren• t obviously 

5 connected. One or several manufactured homes in 

6 one area is going to diminish value all the way 

7 over in another area of Goose Creek? 

8 A. I •m saying that in all probability that 

9 could be t~e especially if you had a customer and 

10 you took a plat map up there and you went around 

11 the boundaries of the subdivision to give them an 

12 idea of what the neighborhood in which they're 

13 buying, I think that it would. 

14 Q. Have you sold any property in Goose Creek 

15 lately? 

16 A. No, sir. 

17 Q. When was the last time that you sold 

18 property in Goose Creek? 

19 A. Mr. Forster. · 

20 

21 

Q. You don't mean the auction sale? 

A. No, sir. I mean. No, sir. 

22 Q. Have you purchased ... have you helped 

23 anybody pur~hase property in Goose Creek? 

24 A. No, sir. 

25 Q. When is the last time that. may have 
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* * * 
1 A. Yes, sir. 

2 Q. Do those stick built homes typically . 

3 depreciate over time? 

4 A. That's, that's, they can. Yes. 

5 Q. Would you be surprised to learn that-----

6 Well you, you're aware of real estate tax and how 

7 it's, how it's ·applied in Virginia? 

8 A. Uh-huh. [Yes] 

9 Q. ~d you're aware that each, every four 

10 years the real estate in Tazewell County is 

11 reassessed for tax purposes? 

12 A. That's correct. 

13 Q. Would.you be su~rised to learn that the 

14 manufactured homes that are the source of the 

15 subject of this litigation were reassessed at a 

16 higher value this past year than they were the 

17 year before? 

18 A. My experience tells me that Tazewell 

19 County is twenty percent too high. So-----

20 Q. Twenty percent too high in its tax? 

21 A. Yes. 

22 Q. I think it's about ninety-nine percent too 

23 high in it taxes. Thank you. Would you be 

24 surprised to learn that the Tax Assessor or the 

25 Commissioner of Revenue attributes a higher value 
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1 to those manufactured housing, those manufactured 

2 homes? 

3 A. I wouldn't be surprised. 

4 Q. And isn•t· it true that a well kept 

5 manuf.actured home, well maintained, well kept will 

6 actually in some cases increase in value? 

7 A. That's correct, too. 

8 .Q. You haven • t had an opportunity to inspect 

9 these man~factured homes, have you? 

10 A. I • m sorry? 

11 Q. You haven't, you haven't looked at them? 

12 You don • t know what type · manufactured. home they 

13 are, do you? 

14 A. No. I don • t. 

15 Q. Do you know if they have steel frames 

16 under them, under? 

17 A.· I don't know that. 

18 Q. So your experience would be that 

19 manufactured homes are what you can see from 

20 driving up Whitley Branch Road? 

21 A. That's correct. 

22 Q. And you can • t testify as to the quality of 

23 those homes? 

24 A. No . I can • t . 

25 Q. You can't testify as to whether those are 
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1 very high quality homes or mediocre quality homes? 

2 A. No. I can't. 

3 Q. Have you got some experience with what's 

4 commonly referred to as double-wide .. 

5 A. That's right. 

6 Q. • •• mobile homes? When' s the last time you 

7 appraised a double-wide mobile home? 

8 A. Last week. 

9 Q. Apd how old was that mobile home? 

A. I think it was in the early 90's.· 10 

11 Q. Have you had any experience in appraising 

12 manufactured homes built in the mid to late 90's? 

13 A. Yes. I have. 

14 Q. When was that? 

15 A. Well, I've appraised quite a few of them. 

16 I mean so it could have been two months ago, ot 

17 three months ago, or last month. I just can•t---

18 Q. Are the manufactured homes made, produced 

19 in the mid to late 90's generally better quality 

20 than those manufactured homes produced ten to 

21 twenty years earlier? 

22 A. I think so. 

23 Q. D~ they tend to hold their value longer? 

24 

25 

A. I don't know. 

Q. It would depend on how they were treated 
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1 and maintained? 

2 A. That has a lot to do with it. 

3 Q. How did the, these mobile homes, or these 

4 manufactured homes that you saw on Whitley Branch 

5 Road appear to be m~intained? 

6 A .. Well, from these photos and when I, I did 

7 drive by them,. they appear to be averagely 

8· maintained. They-----

9 Q. And you're familiar with the homes in 

10 Goose Creek Subdivision? 

11 A. That's right. 

12 Q. Are some of those homes----- There are 

13 some small homes in that subdivision? 

A. There is. 14 

15 Q. And there's some less expensive homes in 

16 that subdivision? 

17 A. ·There's a mix of values. 

18 Q. Would the less expensive homes in that 

19 subdivision tend to diminish the value of the more 

20 expensive homes? 

21 A. I don't know. 

22 Q. Well, isn't it true that your testimony 

23 that a manufactured home would tend to diminish 

24 value because it's a lower quality structure. Is 

25 that correct? 
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1 

2 

A. I did say that. Yeah. That's correct. 

Q. Would a lower quality stick built home 

3 also diminish surrounding property values? 

4 A. Could. 

5 Q. Do you know the value of or have you 

6 appraised Mr. Forster's property? 

7 A. Actually I appraised Mr. Forster' s 

8 property for the Kellys. That is one reason I was 

9 aware that it was available. 

10 Q. Were the Kellys a potential buyer before 

11 Mr. Forster? 

12 A. They, they were the ones that owned it 

13 before Mr. Forster. 

14 Q. Okay. 

15 A. So I appraised it for the Kellys. 

16 Q. Do you have an opinion as to any 

17 diminution in value of Mr. Forster's property 

18 since these manufactured homes have been erected? 

19 A. No, sir. 

20 Q. Have you appraised the McCoy's home? 

21 A. Yes. I have. 

22 Q. Do you have any opinion as to any 

23 diminution in value of their property since these 

24 manufactured homes have been put in place? 

25 A. No, sir. 
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* * * 
1 mobile homes in that subdivision, especially if 

2 it's visible, if it's hidden and I don't know it, 

3 I can't tell them about it. But if there is 

4 mobile homes in that subdivision and I'm telling 

5 them that it's restricted, I think it diminishes 

6 their appeal to buy in that neighborhood. So if, 

7 if the appeal is lost from that buyer you; you 

8 .could lose the whole buyer from that neighborhood 

9 and I don't know what it would diminish the value. 

10 Actually it diminished it at a hundred percent 

11 cause you lost them because of what was encumbered 

12 in that subdivision. 

13 Q. These manufactured homes are no more 

14 visible to the McCoy or Forster property as is the 

15 trailer.you didn't know about, are they? 

16 A. That's right. 

17 MR. MATNEY: Thank you. 

18 THE WITNESS : Okay. 

19 

20 REDIRECT EXAMINATION BY MR.. HENDERSON 

21 

22 Q. Now, Mr. Yost, I'm going to show you a 

23 copy of Plaintiffs' Exhibit "1-A". And this is a 

24 Plat of Section 1 of Goose Creek Estates. Are you 

25 familiar with this plat? Have you seen it before? 
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* * * 
reason we need to call him back. 

seriously. 

Doubt very 

THE WITNESS: I'll leave my number. 

1 

2 

3 

4 MR. AREY: I · don't believe that's 

5 going to happen, but-----

6 THE COURT: All right~ Thank you. 

7 

8 

9 

10 

BRIEF RECESS 

RECORD RESUMED 

THE COJJRT: 

MR. HENDERSON: 

Call your next witness. 

Charles Baldwin. 

11 WITNESS SWORN 

12 

13 DIRECT EXAMINATION BY MR. HENDERSON 

14 

15 CHARLES BALDWIN, a witness, who, after having 

16 been duly sworn was examined and testified as 

17 follows: 

18 Q. Mr. Baldwin, would you state your name for 

19 the Judge, please? 

20 A. Charles Baldwin. 

21 Q. And what is your occupation? 

A. I'm a retired insurance agent. 

Q. An4 where do you work? 

22 

23 

24 A. I work for Harry Homes at the present 

25 time. 
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Q. And how long have you worked there? 

A. About a year and a half. 

Q. And what do you do at Harry's Homes? 

A. I'm a salesman. 

1 

2 

3 

4 

5 Q. Now, in order to be a salesman at Harry's 

6 Homes, do you have any sort of license? 

7 

8 

9 

. A. Yes. I do. 

Q. And what license is that? 

A. It's a state sales license. 

Q. License to sell mobile homes ... 

A. Yes. It is. 

Q. • •• or manu.factured homes? 

A. Manufactured homes. Uh-huh. [Yes] 

10 

11 

12 

13 

14 Q. And what brands of homes do you sell 

15 there? 

16 A. Clayton. 

17 Q. Now, are you familiar with the term 

18 manufactured home? 

19 A. I certainly am. 

20 Q. Now, are some manufactured homes the same 

21 as what people also call a mobile home? 

22 A. Not since 1986, they're no longer called 

23 a mobile home since then. They've been called 

24 manufactured homes ... 

25 Q. But-----
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A. . .. since that time. 

Q. They used to call them mobile homes? 

A. Previous to that. 

Q. Now th~y call them manufactured homes? 

5 A. That's true. 

6 Q. And what is the term double-wide refer to? 

7 A. Cause it's two sections of the home 

8 brought in from the factory. 

9 Q. sq whether you call it a mobile home or a 

10 manufactured home, you're talking about a 

11 manufactured with two sections? 
0. 

12 A. Talking about a manufactured two-section 

13 home from the factory. 

14 Q. Now, let me show you these two exhibits. 

15 Plaintiffs' Exhibits "95" and "96" that have 

16 already been admitted. And at the photograph on 

17 the bottom of 11 95 11 , do you recognize that? 

18 A. That's where I work. 

19 Q. That's where you work? 

20 A. Yes, it's-----

21 Q. Harry's Bluefield Home Sales, Inc.? 

22 A. That's----- Uh-huh. [Yes] 

23 Q. And there • s a sign there that says double-

24 wide special $28,995.00? 

25 A. That's right. 
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1 Q. And that's probably the low end price for 

2 one of those? 

3 A. It is. 

4 Q. And that's for a double-wide? 

. 5 A. Yes. It is. 

6 Q. The other photographs show a lo.cation 

7 

8 

9 

called 

Center. 

Bluefield Homes Sales Pre-owned · Home 

Are you familiar with that location? 

A. I pnly know that it's there. I don't work 

10 there. 

11 Q. Know that it's there. And you work in 

12 the, in the new home section? 

13 A. That's right. 

14 Q. Now, in the used home section, are these 

15 used double-wides? 

16 A. I have no idea of what their inventory is. 

17 All I know is they have_some pre-used homes over 

18 there. 

Q. Uh-huh. 19 

20 A. Some that are manufactured homes, some are 

.21 in two sections, some are in single sections. 

22 Q. And so they sell used two-section 

23 manufactured homes? 

24 A. That's true. 

25 Q. So those homes can be picked up from where 
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1 they were and moved to another place? 

2 A. Of course. They•re on wheels. 

3 Q. Okay. 

4 A. At the time. Until ·they•re delivered to 

5 the property. 

6 Q. And if the wheels have been removed, they 

7 can put, be put back on and the tongue? 

8 A. Well, I guess they could. I live in a 

9 manufactured home. I wouldn't think I would want 

10 to move mine, but the cost of it. 

11 Q. Right. Just, but-----

12 A. My taxes went up forty percent, by the 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

way, and not twenty. 

THE COURT: 

ad valorem tax. 

THE WITNESS: 

You understand that•s an 

So I got twenty percent 

more than that twenty he said was under some way 

or another. 

MR. HENDERSON: Yeah. Well, some people 

were not as happy with the reassessment as others. 

Cross-examine. Thank you. 

MR. AREY: Jay, may I say something 

to you? 

MR. HENDERSON: 

COUNSEL·CONFERRING 

-141-
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* * * 
1 -DIRECT EXAMINATION BY MR. HENDERSON 

2 

3 RAY STURGILL, a witness, who, after having 

4 been duly sworn was examined and testified as 

5 follows: 

6 Q. Would you tell the Court your name, 

7 please? 

8 A. Ray Sturgill. 

9 Q. ~d what is your occupation? 

10 A. I'm manager at Harry's Homes in Tazewell. 

11 Q. And how long have you been manager there? 

12 A. One year. 

13 Q. What sort of homes do you sell there? 

14 A. You mean the brand name? 

15 Q. Brand name. Yeah. 

16 A. Norris, Clayton, Fleet woods, Giles, 

17 Reddmon. 

18 Q. Do the homes you sell include single-wide 

19 and double-wide homes? 

20 A. Yes. 

21 Q. Now, are these the kinds of structures 

22 that people used to call mobile homes? 

23 A. No, sir. They're different today. 

24 Q. Well, are the kind of structures that 

25 people used to call mobile homes? 
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1 A. Well they's 1 people still call them mobile 

2 homes. 

3 Q. People ~till call them mobile homes? 

4 A. But they•re 1 they still-----

S Q. If I walked onto the lot and said, "I'd 

6 like to see a double-wide mobile home." What 

7 would you show me? 

8 A. Whatever you want to see. 

9 Q. O~ay. And these things are now called 

10 manufactured homes? 

11 A. Manufactured homes. 

12 Q. You don't send people away cause they use 

13 the ... 

14 A. No. No. 

15 Q .... term mobile home? 

16 A. No. If they call them trailers, I call 

17 them trailers. 

18 Q. Okay I good. Now I how are these 

19 manufactured homes moved from your lot here in 

20 Tazewell to the place where the buyer is going to 

21 live?-

22 A. They have a truck that transports them. 

23 Q. So they have wheels? 

24 A. They ha-ve wheels and a tongue. Hooks onto 

25 the truck. 
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1 Q. Now, the wheels and tongue. Can they be 

2 removed once these things are set up? 

A. Yes. 3 

4 Q. Can they put, be put back on at a later 

5 time and the ~tructures be moved again? 

6 A. Yes. They could. 

7 . Q. Do you have to have a license in your 

8 business?· 

9 A. Yes. 

Q. What kind of license do you have? 

A. I have a state sales license. 

Q. And who's that issued by? 

A. The state of Virginia. 

10 

11 

12 

13 

14 Q. And was that a license to sell 

15 manufactured homes ... 

A. Yeah. 

Q .... specifically? 

A. Yes. 

16 

17 

18 

19 Q. And does that enable you to b~y and sell 

20 real estate or anything other than manufactured 

21 homes? 

22 

23 

24 

25 

A. No, sir. 

Q. Is it a restricted license to that ... 

A. Yes. 

Q f . ? .... pro ess~on. 
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Ray Sturgill - Cross 

MR. HENDERSON: 

.. •' 

... ·· ... · 

Okay. Cross-examine. 

CROSS-EXAMINATION BY MR. AREY 

Q. Mr. Sturgill, you've - been selling 

manufactured homes for how long? 

A. Little over six years. 

Q. Were you in the business before?· 

A. Y~s, sir. 

Q. You, from, the----- When did you start 

doing this, sir? 

A. It was in October, ~ix years ago . 

· Q. In your· dealings, yc;)u deal: with,· I assume 

both, what's manufacture, ~he, the new 

manufactured, pre-fab modular homes.· You sell- it : · 

all, . don't· you? 

A. Yes. 

Q. And in that business, do you also take in 

older homes? 

A. Yes. Quite often. 

Q. So you're familiar · with the different. 

types of homes that· as, as, as·_ these type homes 

have been for the last twenty or thirty years? 

A. Yes. 

Q. What's been----~ Well, the product you 
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.· .... 
.· 

sell now, first of all, what 1 s the difference 

between a manufactured home, modular home, and it 

was talked about, panel built. 

panel built homes? 

A. No, sir. 

Do you all do 

Q. What' s · the q.ifference between manufactured 

and .modular home? 

·A. Well~ modular homes have stricter codes. 
. . 

It's built ·to BOCA Codes. . ·. 

Q. Okay. 

A. And has several different codes it has· to·. 

pass. And .the manufactured ~orne just. passes ·~ .. HOD 
··, ' :. ·, 
.J.nspectJ.ons . 

. .... 

.· 
Q. But .in .all cases, ·are· they built to the 

general standards. of stick b~ilt homes, just built 

in a.factory? 

A. They're, they• re built on an assembly 

line ... 

Q. Uh-huh. 

A. . .. and the, the reason they're built on an 

assembly line, is cost effective reasons. 

Q. But, now what type-----

A. Bu~ they use the same materials. 

Q. Okay. 

A. Two by fours and use the same type 
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1. insulations, same type wiring that goes in the 

2 stick built houses. 

3 

4 

5 

6 

Q. 

A. 

Q. 

A. 

Floor joists, same difference? 

Floor joists. OSB floors. 

What size floor joists? 

Two by six~s and two by eights.· Depends 

7 on the size of the home. 

8 Q. Did I understand you said the insulation 

9 was the same? 

10 

11 

12 

..13 

·14. 

A. It's the same. We use fiberglass 

insulation. Owens-Coring, Corning. 

Q. How about the windows? 

A. .The windows, we .us~.···.thermapane :windows~· 

Q. Same as. what you might :.get l.n .a stick. 

15 built house? 

16 A. The, they are either self-sealing storm 

17 windows or··thermapane windows. One or the other. 

18 

19· 

20 

21 

22 

Q. Do you use PVC plumbing? 

A. Yes. 

Q. Copper wiring? 

A. Copper wiring. 

Q. There was a·little talk.earlier about roof· 

23 pitch ... 

24 

25 

A. Uh-huh. 

Q. • •• in these· things. 
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..... ·· ... 

1. difference roof pitch between modular and mobile 

2 homes? 

r A. There Is a-----3 

4 Q. Or excuse me. Modular and manufactured 

5 homes? 

6 A. There is. But also the manufactured homes 

7 can _be adjusted and built to that specs. 

8 Q. So you can build. ~omething to put ov~r 

9 whatever p~ tch of a roof .... · · 

10 

11 

12 
.:·. :;·: .. ·'::· i3·. 

14 

·15 

16 

A. 

Q. 

c?mpa~.e 

. Up to a ·seven/twelve~-
: 

How does . the. product 

with the product tha.t 

·you have today 

you would h~v~,· 

17 that, that you see come into your.market from the 

18 mid-i970•s? 

19 
.. 

20 

A. No comparison . 

Q. It•s improved that much? 

A. Yes. 21 

22 Q. Now, both ·the modular homes and . the. 

23 manufactured homes. are towed on axles and wheels, 

24 · .right? 

25 A. Yes. Yes, sir. 

209 
-148-

·: 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 
· ... .··. 

. 13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Ray Sturgill- Cross 
.. ,• 

.' ....... . .. ··. · .. 
. · ... : 

Q. When you get to the site·, are those 

removed? 

A. Yes, sir. 

Q. There's a, a tongue on those. 

removable? 

A. Yes. 

Is that 

.0. Were there some pretty significant 

changes, I think in '86? 

A. Ei~hty-six. 

Q. Okay. 

A. HUD took over and all ·home~ were built, no · 

matter what brand .. they are at the_ p~ants' no 
.. ·: 

matter what state, they•.re _built. by the ·.federal 

HUD Code specs. 

Q. Same standards? 

A. And they have a HUD inspector on the, on 

the premises inspecting them.>. 

Q. Before that, they could have been built to 

any ·standard? 

A. I bought one in 1969 new and a tree fell 

on it and had to repair it and found out it had no .... 

insulation in it. 

Q. But that's not the case now? 

A. No. Not the case now. 

Q. Do you have any experi~nce, and maybe you 

210 
-149-



1 
'2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 
.. ·,· .· .. 

,• 
,• ,• : .. =·::_13 

.. . ... ·. 
14 

·-.· 

15 

16 

17 

'18 

19 

20 

21 

22 

23 

24 

25 

Ray Sturgill- Cross 

.. ': 

don • t, in after the, they • re brought in and 

they're set up. They're, if they're put on, they 

can be, I guess anchored down and put on a 

permanent foundation. Do you have any experience 

about the valuation of those things? 

A. Well, insu~ance companies for one thing, 

a lot of times has a requirement that they be put 

on permanent foundation to .g~t a lower 
. 
~nsurance ... 

Q. Uh-huh. 

A. ... they get the same rate . as, 

built house . 

Q. Okay ... Go ahead, sir.· 

rate 

as a 

on tl',le 

stick·. 

'• .. 
,• 

A. And the, they also can have the state that 

it • s licensed in. to do away ·with the titles and .. =· 

make .it real estate property. · · 

Q. ·Now, that wasn • t true. of the old mobile 

homes from the, trailers from the 19, mid 1970's? 

A. I understand it wasn•t. I wasn't in 

business ... 

Q. Okay. 

A. . .. but I understand it wasn't. 

Q. Mr. Yost testified about some depreciation 

table for these. Are you aware of that? 

A. Well, there is sometimes a depreciation. 
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Ray Sturgill~ Cross 

1 But most of the times that ' s due to the person 

2 that's living in the house. 

3 Q. Uh-huh. 

4 A. How they treat it. 

5 Q. Is your experience if they take care of 

6 it, that they will appreciate just like a regular 

7 house? 

8 A. Yes. I've had houses we've took on trade 

9 and sell them for more than what they sold .for 

10 new. 

Q. Is that happen more often than not? 11 

12 A. Well, don't happen that often cause like 

13 I say, people that live in them ... 

14 Q. Okay. 

15 A •••• they don't take care of them. 

16 Q. I, I . assume a lot you get back are 

17 repossessed? 

18 A. Well, sometimes. Yes. 

19 Q. And just to reiterate, the, the modular 

20 homes and the mobile homes are at different code? 

21 A. Yes. 

22 MR. AREY: That's all the questions 

23 

24 

I have. 

MR. MATNEY: 

25 questions. 

-151-
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Ray Sturgill- Redirect 

REDIRECT EXAMINATION BY MR.. HENDERSON 

Q. So you're describing the history of the 

changes in mobile home, manufactured home and I 

think you indicated the big change was in 1986 ... 

A. Yes. 

.Q. . .. when HUD took over? 

A. Uh-huh. [Yes] 

Q. Hqw significant has the change been since 

1986? 

A. Well, they keep improving every, . every 

year. 

Q. 

A. 

Q. 

A little bit? 

Uh-huh. [Yes] 

Have they improved a lot since 1996? 

A. Oh, I'm sure they have. 

Q. Well, do you know? 

A. I've, I see----- Yes. I see the 

improvements since I've been in the business. 

Q. But it's not the same as through from 1975 

to 1986 though, is it? 

A. Well, not, there • s not a big change. They 

improve lik~ they'll add things to them that they, 

you can, is offered now that wasn't before. 

Q. But what, what you • re selling now is 
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Ray Sturgill • Redirect 

1 pretty much the same thing as you were selling in 

2 1996/1995, isn't it? 

3 A. Pretty, yes. Pretty close. 

4 Q. And they're, you called it manufactured 

5 homes also back then? 

6 A. Uh-huh. [Yes] 

7 Q. Pretty much the same thing you were 

8 selling in '94 and '93? 

A. Uh_-huh. [Yes] 9 

10 

11 

12 

MR. HENDERSON: That's the only 

additional question I had, Judge. 

THE COURT: All right. Thank you. 

13 Can this witness be released? 

14 MR. AREY: Just, just one follow-up. 

15 Well, I will. Just one follow-up. 

16 

RE-CROSS EXAMINATION BY MR. AREY 17 

18 

19 Q. But what you're selling now is a whole lot 

20 different than what was being sold in '75/'80? 

21 A. I've seen a big improvement since the six 

22 years I've been in business. 

Q. Okay. 

A. Big improvement on it. 

23 

24 

25 MR. AREY: All right. Yes. 

* * 
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James A. Hall- Direct 

* * 
1 people for manufactured homes and I spoke with Mr. 

2 Henderson and we basically gotten in our 

3 information from his witness. 

4 THE COURT: All right. This is the 

5 · witness, James Hall. 

6 

7 DIRECT EXAMINATION BY MR. HENDERSON 

8 

9 JAMES A. HALL, a witness, who, after having 

10 been duly sworn was examined and testified as 

11 follows: 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Q. 

please? 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Hall? 

A. 

Q. 

A. 

Q. 

Would you state your name for the Court, 

James A. Hall. 

And are you related to James S. Hall? 

Yes, sir. It's my father. 

And where do you live? 

North Tazewell. 

Do you live on property owned by James S. 

Yes, sir. 

Is that in Goose Creek Estates? 

Yes, sir. 

Now, what is the structure that you live 

25 in there? 
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1 

2 

3 

4 

James A. Hall· Direct 

A. It's a modular home. 

Q. A modular home? 

A. I mean a manufactured home. 

Q. Manufactured home. And how long have you 

5 had that home? 

6 A. I've had it since 1994. 

7 Q. Nine, ' 94. And when did you move to Goose 

8 Creek Estates? 

9 

10 

A. 1997. 

Q. Where was the manufactured home before 

11 then? 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

to 

it 

A. Caretta. 

Q. And you moved it from its first location 

its second? 

A. Yes, I 

I did. s~r. 

Q. How, how was that done? 

A. The, Lest~r's Mobile Home Supplies pulled 

from War, West Virginia to Tazewell. 

Q. The wheels were put back on it? 

A. Yes, sir. 

Q. And a tongue put back on each section? 

A. Yes, sir. 

Q. It ~as separated, moved from where it was 

24 and then set back up again on your father and 

25 mother's property? 
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James A. Hall - Cross 

1 A. Yes, sir. It was, but it was not on a 

2 permanent foundation at the time. 

3 Q. And does this home have a steel beam 

4 structure underneath of it? 

A. Pretty sure. Yeah. 5 

6 Q. Ask you to look at Plaintiffs • Exhibit 

7 Number 11 93 11
• Do you recognize any of those as 

8 being the home where you live? 

A. Y~s, 
. I do. s~r. 

Q. And was, which one . it? ~s 

A. The first one. 

Q .. The one on the far left? 

A. Right here. 

9 

10 

11 

12 

13 

14 

15 

MR. HENDERSON: That•s all the questions 

I have of this witness, Judge. Cross-examine. 

16 THE COURT: Questions of this 

17 witness? 

18 

19 CROSS-EXAMJ:NA'l':ION BY MR.~ AREY 

20 

21 Q. James, you got, that manufactured home was 

22 originally set up in West Virginia? 

A. Ye~, sir. It was. 23 

24 Q. Was that on property you owned or someone 

25 else owned? 
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James A. Hall- Cross 

1 

2 

3 

4 

5 

6 

A. It was on my mother-in-law's property. 

Q. Was it permanently affixed to the ground? 

A. No, sir. 

Q. Was a foundation built around it? 

A. No, sir. 

Q. So there wasn't any, any problem in moving 

7 it? 

8 A. No, sir. Not at all. 

Q. H~d you expected to move it? 

A. No, sir. Not at the time. 

9 

10 

11 Q. At the time it was in West Virginia, was 

12 it taxed as real estate? 

13 A. I'm not real sure on that. 

14 Q. But now it • s over here. It's on a 

15 permanent foundation? 

16 A. Yes, sir. It sure is. 

17 Q. How difficult would it be to move it? 

18 A. It would be pretty difficult to move it 

19 now. I'd have to tear----

20 Q. You had the foundation bricked up? 

21 A. Have to tear everything out and every, 

22 all, all my brick and everything. 

23 Q. Ha~ your plan been to brick up the whole? 

24 A. My plans being I was going to brick the 

25 whole home and build on to it. And build a two-
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James A. Hall - Redirect 

1 garage on to it and a upstairs was my intentions. 

2 Q. And would you have done that but for this 

3 suit? 

4 A. Yes, sir. I'd probably done had it done 

5 by now. 

6 Q. So it would look like any brick built home 

then? 

Yes, sir. 

7. 

8 

9 

A. 

Q. N~w, I thought I asked this. Is, is it 

10 currently taxed as real estate? 

11 A. I'm not real sure. 

12 Q. You don' t know? The tax tickets go to 

13 your parents? 

14 A. Yeah. I think so. 

15 MR. AREY: That's all the questions 

16 

17 

I have, Judge. 

MR. MATNEY: 

18 questions of this witness. 

Judge, I 

19 THE COURT: Any redirect? 

have 

20 MR. HENDERSON: Just briefly, Judge. 

21 

22 

23 

REDIRECT EXAMINATION BY MR.. HENDERSON 

no 

24 Q. When you say it would be difficult to move 

25 it. It's not impossible to move it, is it? 
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James A. Hall • Redirect 

1 A. No, sir. There-----

2 Q. All you have to do is remove the bricks 

3 that are underneath it, put the wheels back on, 

4 put the tongues back on and separate the two 

5 pieces and you can move it again? 

6 A. Right. There • s nothing impossible to 

7 move. You can move a house just as well as you 

8 can a home, so. 

Q. W~ll, I don•t think so. 

A. Yeah. 

Q. Have you ever tried to move a house? 

9 

10 

11 

12 

13 

A. It can be done. It's been done. 

Q. I understand it can be done. They don•t 

14 come equipped for wheels and a tongue though, do 

15 they? 

16 A. No. But they can move them. 

17 Q. Are you familiar with the cost of moving 

18 site built houses? 

A. No, sir. I • m not. 19 

20 MR. HENDERSON: I didn't think so. 

21 That•s all the questions I have. 

22 

23 

24 

25 

MR. AREY: 

-159-
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Larry Dean Johnson. Direct 

* * * 
1 

2 

3 

4 

5 

THE COURT: Thank you. You may stand 

aside. 

MR.. HENDERSON: Dean Johnson. 

WITNESS SWORN 

6 DIRECT EXAMiNATION BY MR. HENDERSON 

7 

8 LARRY DEAN JOHNSON I a witness I who after 

9 having bee~ duly sworn was examined and testified 

10 as follows: 

11 Q. Would you state your name for the Judge, 

12 please? 

A. Larry Dean Johnson. 

Q. And what is your occupation? 

A. Tazewell County Building Official. 

13 

14 

15 

16 Q. How long have you been the building 

17 official? 

18 A. Approximately nine years. 

19 Q. And in that occupation, are you familiar 

20 with the term manufactured home? 

21 

22 

23 

24 

25 

A. Yes . I . am. 

Q. How about the term mobile home? 

A. Yes. 

Q. Has that terminology changed recently? 

A. Well, it's more or less interchangeable. 
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Larry Dean Johnson - Direct 

1 Just like Mr. Sturgill said, you know, that 

2 whatever people call them, that, that 1 s okay, you 

3 know. Of course, the state has a definition for 

4 it. 

5 Q. And theyrve, theyrve changed that in the 

6 code fairly recently. Are you familiar with that? 

7 A. I looked back in my code books to 1990 is 

8 as far back as my books go and it was manufactured 

9 housing back that far. 

10 Q. Now, are you familiar with the standards 

11 for building manufactured housing? 

12 A. Not really. 

13 Q. With what they are? 

14 A. Because most of the manufactured housing 

15 is, go by federal code and we are involved with 

16 state code. 

17 Q. And the standards for building site built 

18 houses come from where? 

19 A. The state. Normally the Uniform Statewide 

20 Building Code. 

21 Q. And what codes do they use? What building 

.22 codes do they use? 

23 A. Pr~marily on one and two family dwellings, 

24 it is either the BOCA code or the KABO one and two 

25 family dwelling. 
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Larry Dean Johnson - Cross 

1 Q. And that's different from the HUD 

2 requirements? 

3 A. Yes. 

4 Q. Well, how are manufactured homes moved out 

5 to a site? 

6 A. Normally by truck. 

7 Q. And you as building inspector, do you ever 

8 have to issue permits for them to be set up? 

9 Things of that sort? 

10 A. We issue permits for the set-up itself 

11 because we have to inspect the, the set-ups, the 

12 utility connections, exits·, and that. 

13 Q. Now, once they're set up, is there 

14 anything to prevent them from being moved again 

15 after they're set up? 

16 A. No. 

17 Q. No impediment at all? 

18 A. That normally----- No. 

19 MR. HENDERSON: Cross-examine. 

20 

CROSS-EXAMINATION BY MR. AREY 21 

22 

23 Q. You're familiar with modular homes, too, 

24 aren't you? 

25 A. Yes, sir. 
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Lany Dean Johnson - Cross 

1 Q. They're built by the BOCA Code? 

2 A. Yes, sir. Technically the, the, the way 

3 the building code lists that is as an 

4 industrialized building. 

5 Q. And they come in in two parts? 

6 A. Or more. 

7 Q. They're pulled on the lot just like a 

8 manufactured home? 

9 A. Yes . . 
10 Q. And set on the lot? 

11 A. Uh-huh. [Yes] 

12 Q. And so that might be a double-wide, 

13 wouldn't it? 

14 A. I have heard the term used for both. Yes. 

15 Q. And, but they're built with the same code 

16 that a stick built home is? 

17 A. Yes. 

18 Q. How long have you been doing this, Dean? 

19 A. Nine years. 

20 Q. Have you seen or in your experience as a 

21 building inspector, I assume you see all sorts of 

22 manufactured ... 

23 A. Yes, sir. 

24 Q. • •• mobile homes, modular homes from twenty 

25 years ago, forty, thirty years ago to the present? 
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Larry Dean Johnson- Cross 

1 A. Uh-huh. [Yes] 

2 Q. Have there been some significant changes 

3 or improvements in manufactured homes and modular 

4 homes in the last ten years? 

5 A. Oh, yes. Of course, there's been 

6 improvements in all types of constructions ... 

7 .Q. Right. 

8 A. . •• since then. 

9 Q. You heard, I guess, Mr. Sturgill 

10 testifying about ... 

11 A. Uh-huh. [Yes] 

12 Q. • •• some of the clifferences. Are those 

13 correct? 

14 A. Oh, yes. 

15 Q. And he testified that really they're 

16 pretty much the same as a stick built home except 

17 they're built in a factory and brought to the 

18 site. Is that generally correct? 

19 A. Generally. Yes. 

20 Q. I understand there's some distinctions, ... 

21 A. Yeah. 

22 Q. • •• but they have much of the qualities 

23 that a stick built home has? 

24 A. Basically the same materials. 

25 Q. But now a mobile, a, a trailer that was 
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Lany Dean Johnson - Cross 

1 maybe built in the seventies, you tend to find 

2 those are a lot less quality? A lot less? 

3 A. Yes. 

4 Q. Generally tend to be on, still on their 

5 axles, and wheels, and have a tongue there, and? 

6 A. A lot of t~mes, especially if they've been 

7 set up for a long time. 

8 Q. Are you awaJ;e that when a manufactured 

9 home, or a modular home, or whatever is 

10 permanently attached to, attached to a foundation, 

11 it is then taxed as real estate? 

12 A. Well, no. I, I ... 

13 Q. Okay. That's fine. 

14 A. I'm not familiar with that. 

15 Q. I'm just asking the question. In both 

16 cases they have to obtain a building permit? Both 

17 stick built and? 

18 A. That's correct. 

19 Q. When you, when someone goes to or seeks to 

20 obtain a building permit, do you all do anything 

21 to check the property it's going on for 

22 restrictions or anything like that? 

23 A. No. 

24 Q. So in the case of all these properties, 

25 these folks did obtain a building permit? 
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Larry Dean Johnson - Cross 

1 A. Yes. As, as long as they meet the 

2 requirements of the health department as far as 

3 septic disposal, we can issue a permit. 

4 Q. And that 1 s the same permit if they 1 d done · 

5 a stick built? 

6 A. Yes. 

7 Q. And you don 1 t check as far as restrictions 

8 or anything other as, as you would for stick 

9 built? 

10 A. No. 

11 Q. Do you have the same requirements for 

12 improvements to the property to put in a 

13 manufa~tured. home, modular home, or stick built 

14 home? 

15 A. I don 1 t-----

16 Q. I would assume like obviously septic and 

17 everything ... 

18 A. Yes. 

19 Q. . .. that that goes in? 

20 A. Uh-huh. [Yes) 

21 Q. The roads, you know,· have to connect ... 

22 A. Yeah. Uh-huh. 

23 Q. . .. you know, have to connect to the road? 

24 Your site plans the same? 

25 A. Yes. 
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2 

3 

Larry Dean Johnson- Redirect 

MR. AREY: That's all the questions 

I have, Judge. 

MR. MATNEY: No further questions, 

4 Judge. 

5 

6 REDIRECT EXAMINATION BY MR. HENDERSON 

7 

8 Q. Dean, you mentioned that there'd been 

9 changes and improvements in all types of 

10 construction? That includes stick built houses, 

11 as well', doesn't it? 

12 A. Oh, yes. Yes. 

13 

14 

15 

Q. Has better insulation? 

A. Yeah. 

Q. Have double and triple thermal pane 

16 windows? A lot of things you didn't have fifteen, 

17 twenty years ago. 

18 

19 

20 

21 

22 

23 

24 

25 

A. Right. Lot of better structural materials 

just with the glues they have nowadays and that. 

Q. Uh-huh. So those kinds of considerations 

are probably across the board, don't they? 

A. Pretty much so. Yes. 

Q. Now, you said you heard of modular units 

being referred to as double-wide. Was that a 

common usage or was it just something that? 

* * 
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2 

3 

* 

Lisa Collins McCoy - Direct 

* * 
THE WITNESS: 

MR.. HENDERSON: 

THE COURT: 

Thank you. 

Lisa McCoy. 

Lisa McCoy? 

4 WJ:TNESS SWORN 

5 

6 DIRECT EXAMJ:NATION BY MR.. HENDERSON 

7 

8 LISA COLLINS McCOY, a witness, who, after 

9 having bee~ duly sworn was examined and testified 

10 as follows: 

11 Q. Would you state your name for the Judge, 

12 please'? 

13 A. Lisa Collins McCoy. 

14 Q. Are you one of the owners of property in 

15 Goose Creek as a plaintiff in this case'? 

16 A. I am. 

17 Q. So, would you tell the Court how you came 

18 to purchase the property in Goose Creek'? 

19 A. We were looking for acreage. We came 

20 across the partnership. There was signs 

21 advertising five acre tracts of land or more. We 

22 drove the subdivision as many roads that we could 

23 locate until we found Mr. Cartwright's home and we 

24 called him and set up an appointment to view the 

25 property. 
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Lisa Collins McCoy - Direct 

1 Q. When you, did you then go and meet with 

2 Mr. Cartwright? 

3 A .. Yes. On several different lots. 

4 Q. Did he show you any plats? 

5 

6 

A. He showed all five to us. 

Q. All five at the same time? 

7 A. Yes. 

8 Q. Did he make any representations to you 

9 concerning_mobile homes in the subdivision? 

10 A. He made it quite clear that they would not 

11 ever be allowed in Goose Creek. 

12 Q. Now, have you seen the mobile homes. at 

13 issue here? 

14 A. Yes. 

15 Q. Do you recognize those as being double-

16 wide mobile homes? 

A. In my opinion, they are double-wides. 17 

18 Q. What condition were they in when you first 

19 saw them? 

20 A. Once it was brought to my attention and I 

21 drove by there was at least one that was not 

22 completely attached. It was still in two separate 

23 pieces and I could still see what I would refer to 

24 as !-beams or steel underneath. 

25 Q. So you immediately recognized that as 
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Lisa Collins McCoy • Cross 

1 being a mobile home? 

2 A. Yes. 

3 Q. What people refer to as a mobile home. 

4 And based on the deed restriction and your deed, 

5 did you expect that these structures would be 

6 allowed in Goose Creek Estates? 

7 A. I never thought they would be allowed and 

8 I was quite stunned to see them. 

MR.. HENDERSON: Thank you. Cross-

examine. 

CROSS-EXAMINATION BY MR. AREY 

9 

10 

11 

12 

13 

14 Q. Were you aware of the, and we, everybody 1 s 

15 talked about the single-wide ·mobile home in 

16 Section 5. Were you aware of that? 

17 A. Not till after we proceeded with the 

18 investigation in this lawsuit that it was brought 

19 to our attention that one existed. 

20 Q. That 1 s not, but that 1 s not part of the 

21 lawsuit? 

22 A. Not this one, but it will be. 

23 Q. And was there any reason why you didn 1 t · 

24 just add that one to the lawsuit? 

25 A. Like I said, it was not brought to our * * • 
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* * * 
1 Q. And you say there were two of them there 

2 before, there were two of them there when you 

3 first saw them? 

4 A. There were at least two. The third had 

5 not been attached. 

6 Q. And that was, did you say it was on the 

7 property at that time or just didn't see it? 

8 A. It was on the acreage. I don't know if it 

9 had been s~t up in its exact position. 

10 Q. And this was in 1997? 

11 A. Approximately, yes. 

12 Q. When you saw those, why didn't you 

13 approach the homeowners then? This is in '97. 

14 A. As far as being a good neighbor, it wasn't 

15 my place to make contact with them. I made 

16 contact with my attorney instead. 

17 Q. And actually your attorney didn't contact 

18 them until November of 1998. Is that correct? 

19 A~ Without looking at the letters I would not 

20 know the date, but if you say ... 

21 Q. Well-----

22 A. . .. that's the date, that's the date. 

23 Q. Just so we get this correct. I say 

24 November. I apologize. Are, is this a copy of 

25 the letter your attorney sent in September of 
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1 1998? 

2 A. [Witness reviewing letter] Yes. 

3 Q. And so between the time you first saw 

4 these homes in 1997 and when your attorney finally 

5 or, or I guess you finally got with the .attorney 

6 and wrote in 1998, you indicate that one, two of 

7 them were there, but one was attached? 

8 A. One was unattached. 

9 Q. But it became attached during that year? 

10 A. Sometime .. . 

11 Q. Foundation .. . 

12 A. . .. in that time period. 

13 Q. • •• pu~ under it? 

14 A. Correct. 

15 Q. And how about the fourth one? Do you know 

16 whether or not it was there in 1997 when you first 

17 saw? 

18 A. I have no knowledge of the one that's not 

19 visible from the road. 

20 Q. So the fourth one may have been installed 

21 during the year or so, or six months, or nine 

22 months ... 

23 A. It's very probable. 

24 Q. . .. between when you first saw them? 

25 A. It could be possible. * * * 
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* * * 
1 Q. I believe you purchased the second lot, I 

2 believe if I look at the deeds, it was sometime in 

3 May of 1997? 

4 A. That•s correct. 

5 MR. AREY: Judge, I believe that's 

6 all the questions I have. 

7 THE COURT: Mr. Matney? 

8 MR. MATNEY: No, sir. No questions. 

9 MR. HENDERSON: A brief redirect. 

10 

11 REDIRECT EXAMINATION BY MR.. HENDERSON 

12 

13 Q. Lisa, you•re being asked about the time 

14 frame and I understand that it r s a little bit 

15 vague. But between the time when you first saw 

16 the mobile homes and the time you consulted your 

17 attorney, did you and Charlie notify Mr. 

18 Cartwright of the situation and ask him to do 

19 something about it? 

20 A. My husband did. Yes. 

21 Q. And you waited for him to do something, 

22 but he didn•t? 

23 A. Correct. 

24 Q. And after it became clear that he wasn't 

25 going to do anything then you consulted your own 

240 

-173-



Lisa Collins McCoy • Redirect 

1 counsel? 

2 

3 

4 

5 

6 

7 

8 

9 

10 

A. Correct. 

MR. HENDERSON: That • s all I wanted to 

bring out, Judge. 

THE COURT: Thank you. You may stand 

aside. 

MR. HENDERSON: Judge, other than the 

depositions excerpts, that's all we have on our 

case in chief. 

THE COURT: All right. Then with the 

11 deposition testimony, did you have an opportunity 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

to look at those? 

MR. AREY: No, sir. We haven • t had 

an opportunity to look at that. 

THE COURT: All right. 

MR. HENDERSON: 

distribute this. 

THE COURT: 

We probably just 

I'll give you certainly 

some additional time to examine that, but I 'm 

going to prospectively consider that inert. We 

may have to readdress that once you examine those 

redacted portions of that testimony. 

MR. AREY: 

who it is and-----

MR. HENDERSON: 

-174-
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Dale White - Direct 

* * * 
1 those conversations, do you know? 

2 A. Just throughout. we•ve been friends with 

3 the McCoys for, ever since they moved to the 

4 subdivision which we moved up there in, about 

5 eight years ago, which was what? Ninety-

6 two/ninety-three. 

7 Q. Okay. 

8 A. And then the McCoys came in afterwards and 

9 we • ve been friends with them for those several 

10 years. 

11 

12 

Q. These conversations you•ve had with them. 

Do, do you recall when they bought 

13 property ... another piece of property by your 

14 friend, Mr. Pike? 

A. Yes. I do. 15 

16 Q. Were those conversations with them before 

17 -they bought that piece ... 

A. Yes. It was. 18 

19 Q .... of property? About lots that didn•t 

20 have the ... 

21 

22 

23 

24 

25 

A. 

Q. 

about 

these 

A. 

Right. 

... restrictions? 

or did they talk to 

manufactured homes? 

The McCoys called 

-175-

Did you talk to them 

you, the McCoys, about 

my house and tried to 
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Dale White - Direct 

1 get us to join in this litigation. 

2 Q. And do you recall when that was? 

3 

4 

5 

6 

7 

A. I don't know. Sometime probably in '77, 

maybe. 

Q. Seventy-seven or '97? 

It was '97. I'm sorry. A. 

Q. And do you, do you know whether the mobile 

8 or the manufactured homes were all in place by 

9 then? 

10 A. Yeah. They were already there, set up and 

11 people were living in them. 

12 Q. Have you, you•ve seen these manufactured 

13 homes ... 

14 A. Yes. I have. 

15 Q. • •• haven't you? In comparison to your 

16 home, is there any real distinction? 

17 A. My home's just like theirs. Stick built 

18 with vinyl siding. 

19 Q. Uh-huh. 

A. Sitting on a brick foundation. 20 

21 Q. Now, these manufactured, you, you live in 

22 · Section 1, don' t you? 

23 A. Yes. I do. 

24 Q. Probably well, actually you• re the next 

25 one down the road from. . . * * * 
258 
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Thomas Walk • Direct 

* * * 
1 title work? 

2 A. Probably at this point, maybe twenty-five 

3 percent. 

4 

5 

6 

Q. At one time was it greater? 

A. Yes. 

Q. And I believe you did a title examination 

7 on Lot 2, Section 4 for Citizens Bank when the 

8 Halls were purchasing this property? 

9 A. That's correct. 

10 Q. And as a result of your title examination, 

11 did you report any restrictions against placing a 

12 manufactured home, mobile home, single-wide, 

13 double-wide on that property? 

14 A. No. I did not. 

15 Q. You checked the chain of title that you 

16 would do in any piece of property? 

17 A. Correct. 

18 Q. The procedure you followed, was that the 

19 established procedure here in Tazewell County? 

A. Yes, sir. 

MR. HENDERSON: Objection. I don't think 

20 

21 

22 that's a relevant question, Judge. Tazewell 

23 County does not provide a relevant legal standard 

24 of care for attorneys. 

25 THE COURT: 

-177-

I '11 sustain counsel's 
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Thomas Walk • Cross 

* * * 
1 A. . .. with an absolute yes. 

2 Q. . .. you don't know how many other lots? 

3 A. No. I've never done a count on that. 

4 Q. And you don't know, you haven't talked to 

5 the people of Goose Creek as to any plan or 

6 anything they had with regard to the restrictions? 

7 A. No, sir. Not at all. 

8 MR. :AREY: Thank you. 

9 

10 CROSS-EXAMJ:NATION BY MR. HENDERSON 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. So you were aware from other title work 

you've done that there were restrictive covenants 

and deeds in Goose Creek Estates? 

A. Correct·. 

Q. You referred earlier in your testimony 

that your firm has what you referred to as a base 

title exam on the subdivision. What is a base 

title exam? 

A. When I use that phrase, I'm talking about 

a title examination that goes back beyond the 

creation of the subdivision and then you can start 

.from that point forward to bring your title 

examination up to 'today. 

Q. And how do you develop a base title exam? 
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Thomas Walk- Cross 

1 A. Someone has to do a full blown title 

2 examination at some point along the way. 

3 Q. So clearly this wasn't the first time you 

4 or your firm had looked at property in Goose Creek 

5 Estates? 

6 .A. Correct. 

7 Q. Actually you've probably done quite a bit 

8 of title work on that subdivision, haven't you? 

9 A. I_would say a fair amount. 

10 Q. Now you, you said that you didn't report 

11 .anything to the Halls? 

12 A. Right. 

13 Q. You didn't receive any information from 

14 the Halls either I take it? 

15 A. No. 

16 Q. Mr. and Mrs. Hall didn't tell you that· 

17 they had a lot already that was subject to the 

18 restriction? 

19 A. I never had any communication at all from 

20 the Halls. 

21 Q. Okay. 

22 A. With the Halls. 

23 Q. And I take it also that you did not do any 

24 sort of a check of adjacent or nearby properties 

25 in the subdivision? 
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Thomas Walk- Cross 

1 NO RESPONSE 

2 Q. In other words, what I'm thinking of Tom, 

3 is when you go down, when you Grantor down and you 

4 get to Goose Creek Estates and you hit the 

5 printout button downstairs ... 

6 A. Right. 

7 

8 

Q .... you get a lot of information where ... 

A. Right. 

9 Q. ·:·they've had deeds come out. And some 

10 of those deeds are going to be to properties that 

are abutting or nearby this one. 

any of those deeds in the 

examination? 

Did you check 

course of your 

11 

12 

13 

14 A. I was aware that Lot 3 in Section 4 was 

15 affected by the restrictive covenants. 

16 Q. Now, did you check any of the lots in 

17 Section 1 abutting Lot 4, Section 2? 

18 A. I don't believe I did. 

19 Q. Are you aware that sometimes people will 

20 obtain things like easements, water rights, things 

21 of that sort that you can only find by checking an 

22 out conveyance? 

23 A. That's correct. And in our title reports 

24 we except or make the report expressly subject to 

25 the accuracy of the indexes in the clerk's office. 
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Thomas Walk - Cross 

1 Q. Uh-huh. 

2 A. So that if it says for example, Lot 1 in 

3 Section 4 doesn't have anything beyond that, 

4 typically we do not look at that deed. 

5 Q. So you don' t check adjacent deeds for 

6 appurtenant rights? 

7 A. Not unless the indices has some indication 

8 that we should look at it. 

9 Q. Now, this is, this is the practice in your 

10 firm I take it? 

11 A. That's correct. 

12 Q. And that's wher-e, that's where you 

13 received your training in title examination? 

14 A. Right. 

15 Q. And are you familiar with the Virginia 

16 Title Examiner's Manual? 

17 A. I'm not sure what you're referring to on 

18 that. 

19 Q. The Virginia Title Examiner's Manual, 

20 that's the name of the book. 

21 A. Who is it by? 

22 Q. I don't remember the author. 

23 A. But we've got two or three small volumes 

24 in the office. I'm not sure if it's the same one 

25 that you're referri~g to. 
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Thomas Walk· Cross 

Q. Have you read those? 

A. It's been awhile. 

-I 

2 

3 Q. Been awhile. Prior to being contacted by 

4 counsel about this case, what was your familiarity 

5 with the doctrine implied reciprocal negative 

6 easements? 

7 A. It's one of those things that I was aware 

8 existed, but wasn't something I thought about 

9 every day ?r ... 

10 Q. Right. 

A. . .. lost sleep over at night. 11 

12 Q. When you and your.firm, neither you nor, 

13 nor your firm as a whole has never then correlated 

14 these deeds in the subdivision to determine 

15 whether that doctrine applies or not? 

16 A. I'd say that's a fair statement. 

17 Q. Now, are you familiar now wi.th what the 

18 doctrine holds? 

19 A. Yes. 

20 Q. Of the Supreme Court cases. And you're 

21 familiar with the concept that where there are 

22 numerous deeds from a Grantor containing a 

23 restriction that that easement can arise? 

24 A. It can arise under some circumstances. 

25 Correct. 
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Thomas Walk- Cross 

1 Q. Under some circumstances? 

2 A. Right. 

3 Q. Have you taken any opportunity to review 

4 the deeds that were granted out by the partnership 

5 in Goose Creek Estates? 

6 A. No. I have not. 

7 Q. Now, if I told you that it's in evidence 

8 that there were ·seventy-nine deeds -grant~ng a 

9 hundred and thirteen parcels, would that sound 

10 right to you? 

11 A. -I'd say that sounds about right. 

12 Q. And a hundred and five of those parcels 

13 were subject to one or another form of restriction 

14 against single or double-wide mobile homes? In 

15 other words, there were only eight that, it was 

16 omitted? 

17 A. I, I can't say whether or not I'd be 

18 surprised by that or not. 

19 Q. Don't you think as a title examiner that 

20 if ninety-three percent of the parcels in a 

21 subdivision were subject to that restriction that 

22 you might at least develop a strong suspicion that 

23 there was a reciprocal negative easement there? 

24 A. It would depend on the circumstances. 

25 Q. Well, it's a pretty strong circumstance, 
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Thomas Walk~ Cross 

1 isn't it? 

2 A. Well it, it's a factor. 

3 Q. But it's not one that you considered? 

4 A. No. 

5 Q. You did:b.'t actually find out the 

6 information and consider that factor, did you? 

7 A. That's correct. 

8 Q. And as far as the Halls were concerned, 

9 you didn't.report to them one way or the other? 

10 A. That's correct. 

11 Q. Simply to the bank? 

12 A. .Right. 

13 Q. And all of these deeds that we're talking 

14 about from the Goose Creek Partnership to various 

15 buyers are on record here in the clerk's office in 

16 Tazewell County. Is that right? 

17 A. I would assume so. · 

18 Q. Okay. 

19 A. I've reviewed your pleading, but I haven't 

20 cross-checked it. 

21 Q. You want to run do that while we wait? 

22 A. No. That's okay. 

23 Q. I didn't think so. 

24 MR. HENDERSON: That's all the questions 

25 I have on cross, Your Honor. * * * 
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David Wayne McKinney • Cross 

* * * 
1 Q. When you saw that property, what was your 

2 intent to do with it? 

3 A. We was wanting to divide and give our 

4 girls an acre apiece and we was wanting to build 

5 on the part that was left. 

6 

7 

8 

9 

Q. And your girls, 

A. Margaret. 

Q. Margaret? 

A. Ri_ght. 

Q. And did you 

Cartwright? 

A. Right. 

thatrs 

discuss 

Stephanie and? 

that with Mr. 10 

11 

12 

13 Q. You told him what you wanted to do with 

14 the property? 

15 

16 

A. Right. 

Q. What did Mr. Cartwright tell you about 

17 restrictions on that property that you wanted to 

18 buy? 

19 A. Well, I was concerned about restrictions 

20 I was concerned about dividing it up, too. And we 

21 was sitting on his porch and he said, rrNo, over 

22 here you couldn 1 t do thatn, but he said, "Those, 

23 like those lots over there, n said nyou could do 

24 that. n 

25 Q. Well, had you been in Goose Creek Estates 

* * 
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David Wayne McKinney • Cross 

* * * 
1 Q. When's the first notice you had that there 

2 was some question regarding the mobile homes being 

3 on the pr9perty? 

4 A. When we got that letter from Mr. 

5 Henderson. 

6 Q. At that point were the mobile homes, were 

7 the manufactured homes set up? 

8 A. Yes. Yeah. They'd lived there for more 

9 than a yea~··· 

10 Q. And both-----

11 A. . .. when we got the first letter. Yeah. 

12 Q. Both your daughters had lived there for 

13 more than a year? 

14 A. Uh-huh. [Yes] 

15 Q. And that's the first you'd heard of it? 

16 A. Right. 

17 

18 

MR. MATNEY: Thank. you. 

19 CROSS-EXAMINATION BY MR. HENDERSON 

20 

21 Q. Now, Mr. McKinney, you, so you admit that 

22 you talked to Mr. Cartwright about restrictions? 

23 A. Right. 

24 Q. And.in a deposition that was taken in my 

25 office, do you recall that? 
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David Wayne McKinney - Cross 

1 A. Uh-huh. [Yes] 

2 Q. I asked you did Mr. Cartwright say 

3 anything, I'm looking at page 6, and I '11 show 

4 those to you if you'd like, did he say anything 

5 about restrictions in other parts of the 

6 subdivision, if you recall? And you answered, 

7 "Yeah. We was sitting on his front porch and he 

8 said, 'Over here in this section' , he said, 

9 'there's restrictions. ' But he said, 'Those lots 

10 over there, there's no restrictions on them. 111 

11 

12 

A. Right 

Q. And Mr. Henderson: "By those lots over 

13 there, what did you understand him to mean? 11 And 

14 you responded, "I assumed he meant, well the ones 

IS we were buying I knowed he meant them and I just 

16 figured maybe in that other section or whatever. 

17 I didn't know how it was divided up at the time, 

18 you know, later." So essentially you agree with 

19 your wife that when you were there talking to Mr. 

20 Cartwright you mentioned that there were 

21 restrictions in the subdivision? 

A. Right. 22 

23 Q. But that they would not apply, he agreed 

24 that they wouldn't apply to your house? 

25 A. Yeah. I was assuming like this section 
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Stephanie Dawn Bowling - Direct 

* * * THE COURT: All right. Thank you Mr. 

McKinney. You may stand aside. 

1 

2 

3 MR.. MATNEY: We call Stephanie 

4 Bowling. 

5 WITNESS SWORN 

6 

. 7 DIRECT EXAMJ:NATION BY MR.. MATNEY 

8 

9 STEP~IE DAWN BOWLING, a witness, ·who, after 

10 having been duly sworn was examined and testified 

11 as follows: 

12 Q. State your full name, please? 

13 A. Stephanie Dawn Bowling. 

14 Q. You're the daughter of of David and Eva 

15 McKinney? 

16 A. Yes. 

17 Q. And your parents gave you a part of their 

18 property in the Goose Creek Subdivision? 

19 A. Right. 

20 Q. When did they give that to you? 

21 A. It was in the Spring of '97. 

22 Q. And did you, you're married to whom? 

23 A. Scott Bowling. 

24 Q. How long have you all been married? 

25 A. Eleven years come this February. 
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1 

2 

3 

Stephanie Dawn Bowling - Direct 

Q. And you_have children? 

A. Yes. 

Q. How many? 

4 A. One, one son. 

5 Q. How old is he? 

6 A. He•s eight. 

7 Q. You, what did you do once your parents 

8 gave your that property? 

9 A. I_put my house up for sale in Adria and 

10 began looking at, for a home. 

11 Q. And where did you find a home? 

12 A. At Harry•s at Claypool Hill. 

13 Q. And what type home did you buy? 

A. It was a Fleetwood, Fleetwood model. 

Q. How much did you pay for that home? 

14 

15 

16 

17 

18 

19 

A. It was thirty-two or thirty-four thousand. 

Q. Did you. finance that? 
• 

A. Yes. 

Q. Where did you finance it with? 

20 A. To start with, with Greentree. 

21 Q. And then did you have the house put on 

22 your property? 

23 A. Yes. 

24 Q. And did you refinance the property after 

25 that? 
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Stephanie Dawn Bowling -Direct 

1 A. Yes. I think it was a year later we 

2 financed, we refinanced with Bank of Tazewell 

3 County. 

4 Q. All right. When you pay real estate, when 

5 you pay taxes on your home. Do you pay real 

6 estate taxes? 

7 A. Yes. 

8 Q. And did you get a notice last year of a 

9 reassessme~t of your home? 

10 A. Yes. I think so. 

11 Q. Was that a reassessment as to how much 

12 your home is worth? 

13 A. Right. 

14 Q. Was it worth more according to the 

15 Commissioner of Revenue this year than it was last 

year? 

Yes. 

Do you know how much more? 

16 

17 

18 

19 

A. 

Q. 

A. I think maybe a couple of · thousand. I·, m 

20 not sure. 

Q. Same home? 

A. Right. 

21 

22 

23 Q. Tazewell County thought it increased in 

24 value two thousand dollars? 

25 A. Right. 
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Stephanie Dawn Bowling - Direct 

1 Q. You and your husband are making payments 

2 on that home? 

3 A. Right. 

4 Q. Did you have any discussion with Mr. 

S Cartwright about any restrictions? 

A. I've never spoke to Mr. Cartwright. 

Q. Who did a title examination? 

6 

7 

8 A. I, I think David Harmon and then for the 

9 Bank of Ta~ewell County ... 

10 

11 

12 

13 

Q. Yes, ma'am? 

A. . .. it was Bowen and Bowen. 

Q. That's a law firm.here in town? 

A. Yes. 

14 Q. Did you get a copy of the letter that that 

15 law firm sent to the bank? 

16 

17 

18 

19 

20 that 

A. 

Q. 

A. 

Q. 

I think 

Did you 

Yes. 

Did you 

letter as 

21 property? 

22 A. No. 

we did. 

read that letter? 

seen any notice of restriction in 

far as mobile homes on this 

23 Q. Did anyone ever tell you that the property 

24 upon which you live, now live was restricted so 

25 that there could be no mobile home, double-wide or 
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Stephanie Dawn Bowling -Direct 

1 single-wide on that property? 

2 

3 

A. No. 

Q. When did you first learn that anyone had 

4 objected to your home being on that property? 

5 A. It was the first letter we got from the 

6 McCoy's attorney, maybe two or three years ago. 

7 

·g 

9 

10 

11 

Q. 

A. 

Q. 

A. 

Q. 

That would have been-----

Two years ago. Maybe-----

1998? . 
Ninety-eight. 

How long had lived I house you ~n your 

12 before you got that letter? 

13 A. A little over a year. Maybe a year and 

14 three or four months. 

15 Q. From your property, can you see the 

16 McCoy's property? 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. No. 

Q. Can you see Mr. Forster's property? 

A. No. 

Q. Do you know either one of those families? 

A. No. 

Q. Is your home well maintained? 

A. Yes. 

Q .. Do you have a foundation around it? 

A. We have vinyl underpinning. 
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Stephanie Dawn Bowling - Cross 

Q. And keep the yard well groomed? 

A. Right. 

Q. And the house is in good shape? 

A. Right. 

1 

2 

3 

4 

5 Q. Are you satisfied with the quality of the 

6 home? 

7 A. Yes. Very satisfied. 

8 Q. And you've got an eight year old? 

9 A. R~ght. 

10 Q. If you were ordered by this Court to 

11 remove that home from that lot, do you have 

12 anywhere else to put it? 

13 A. No. Not at all. 

14 MR. MATNEY: Answer Mr. Henderson's 

15 questions. 

16 

17 CROSS-EXAMINATION BY MR. HENDERSON 

18 

19 Q. Now, Stephanie, could you have built a 

20 house there for $34,000.00, do you think? 

21 A. I don't know. I'd say I probably could. 

22 Q. You could, do you think? You say there's 

23 vinyl underpinning under the house? 

24 A. Right. Vinyl skirting. 

25 Q. Vinyl skirting and that could be removed? 
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Stephanie Dawn Bowling - Cross 

A. Yes. 

Q. And the tie-downs could be pulled up? 

A. Yeah. 

1 

2 

3 

4 Q. And you could put the wheels back on and 

5 separate the two parts of the double-wide and move 

6 it, couldn't you? 

7 A. · Yes. 

8 Q. Now, when you say you don' t have any place 

9 to move i~, you don't have any place to move it 

10 right now? 

11 A. No. 

12 Q. Okay. 

13 A. I couldn't afford to move it. Couldn't 

14 afford to buy no land or nothing. 

15 Q. But there are places it could go? 

16 A. I suppose if somebody gave me the money. 

17 MR. HENDERSON: That's all the questions 

18 

19 

20 

21 

22 

23 

24 

25 

I have. 

MR. AREY: 

THE COURT:. 

has a couple of 

question? 

MR. AREY: 

One question. 

Ms. Bowling, the Court 

questions. Do you have a 

May I? Just one to 

establish a time frame, if I may. 
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1 

2 

3 

Stephanie Dawn Bowling - Direct 

DJ:RECT EXAMJ:NA'l'J:ON BY MR. AREY 

Q. Stephanie, is this, you may take a minute 

4 to look at the letter you received from or I guess 

5 you all received from Mr. Henderson, the attorney? 

6 

7 

8 

9 

A. Yes. 

Q. And what is the date of that letter? 

A. ·September 25th, 1998. 

Q. And this was a year or more than a year 

10 after you'd been. there? 

11 

12 

A. Yes. 

Q. And that was the first knowledge you had 

13 yourself ... 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

you 

A. Yes. 

Q. ... of any claim of restriction? 

A. Yes. That's the first time. 

Q. If you'd known of this beforehand, would 

have put your house there? 

A. No. Definitely not. 

MR. AREY: That's all, Judge. 

RE-CROSS EXAMJ:NATJ:ON BY MR. HENDERSON 

Q. Stephanie, when did you move your double-

25 wide onto the property? 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Stephanie Dawn Bowling -Recross 

A. It was either August or September of '97. 

Q. And you affixed it to the land and put the 

skirting on shortly thereafter? 

A. Yes. 

Q. Now, if you had received a letter from me 

in, you know, a month after you moved on, would 

you have then moved off the property? 

A. No. 

Q. Now, when you received the letter from me 

in September of 1998, did you respond to me at 

all? 

No. A. 

Q. 

A. 

Q. 

Did you have anybody get in touch with me? 

Uh-uh. [No] 

And you didn • t look to make any 

arrangements to move? 

A. No. 

Q. You wouldn't have moved-if you•d gotten 

that l.etter the day after you had moved onto the 

property, would you? 

A. No. 

Q. Now, did you contact either me or Mr. 

Forster or Mr. and Ms. McCoy prior to moving your 

trailer onto that property? 

A. No. 
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Stephanie Dawn Bowling ·Voir Dire 

1 

2 

Q. Of course not. 

MR.. HENDERSON: That's all the questions 

3 I have, Judge . 

4 

5 VOIR DIRE E~NATION BY THE COURT 

6 

7 Q. Ms. Bowling, did you get a certificate of 

8 title with the home that you placed on this 

9 property? 

10 A. No. I don't think we did. A certificate 

11 of title? 

12 Q. Did at the time that you purchased that 

13 get a certificate of title? That's a certificate 

14 of ownership somewhat akin or likened to a motor 

15 vehicle title? 

16 A. I don't, I don't know. I'm not sure. I 

17 don't know if it was q. title or I'm not really 

18 sure. 

Q. Like from a-----19 

20 

21 

A. I can't, I just can't answer that. 

Q. If there was a certificate of title issued 

22 with the purchase of this home? 

23 MR. MATNEY: Your Honor, if I, if I 

24 may ask a question regarding, I think the Court's 

25 going to the character as real estate or personal 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

Margaret Ellen Brown - Direct 

* * * THE COURT: Thank you. You may stand 

aside. 

MR. MATNEY: Call Margaret Brown, Your 

Honor. 

THE COURT: Margaret Brown? 

MR. MATNEY: Yes, sir. 

WITNESS SWORN 

DIRECT EXAMJ:NAT:tON BY MR. MATNEY 

11 MARGARET ELLEN BROWN, a witness, who, after 

12 having been duly sworn was examined and testified 

13 as follows: 

14 Q. State your name, please? 

15 A. Margaret Ellen Brown. 

16 Q. And you're David and Eva McKinney's 

17 daughter, is that right? 

18 A. Yes. 

19 Q. Who's your husband? 

20 

21 

22 

23 

24 

25 

A. Dwayne Brown. 

Q. How long have you been married? 

A. Six years. 

Q. Do you have any children? 

A. One. 

Q. How old is your child? 
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Margaret Ellen Brown -Direct 

A. He's three years old. 1 

2 

3 

4 

5 

6 

Q. Was your child born, when was he born? 

A. He was born in '93. 

Q. I'm sorry? 

A. Ninety, I'm sorry. '97. 

Q. When did you move onto the property where 

7 you now live? 

8 A. It was the same year, '97. 

9 Q. W~s your child born at the time you moved? 

A. Yes. 

Q. So he was an infant then? 

A. Right. 

10 

11 

12 

13 Q. Your father and mother gave you about an 

14 acre of land? 

15 A. Yes. 

16 Q. And that's close to their home? 

A. Yes. 17 

18 Q. And where did you get the home you now 

19 live in? 

20 A. Harry's Mobile Homes. 

21 Q. How much did you pay for it? 

A. It was thirty-seven, five. 

Q. And what type home is that? 

A. It's a, I believe it's a Fleetwood. 

22 

23 

24 

25 Q. Is it, how would you describe the home,,is 
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Margaret Ellen Brown- Direct 

1 it a nicely furnished·, nicely constructed home? 

2 A. Yes. 

3 Q. Once you had the home taken to the 

4 property, did you put it on a foundation? 

5 A. Yes. 

6 Q. What type foundation? 

7 A. It's cinder block. It's blocked 

8 underneath. 

9 Q. And it's connected, hooked up with water 

10 and sewage? 

11 A. Right. 

12 Q. Have you financed that property? 

13 A. The land. 

14 Q. And where have you financed the land? 

15 A. Bank of Tazewell. 

16 Q. Bank of Tazewell County? 

17 A. Uh-huh. [Yes] 

18 Q. And was there a title exam done on that 

19 property? 

20 A. Yes. It was, but I don't know who by. 

21 Q. Did anyone ever tell you before you put 

22 that home on the property that there may be a 

23 restriction on that property so that you couldn't 

24 put a double-wide mobile home on it? 

25 A. No. 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11. 

12 

Margaret Ellen Brown - Direct 

Q. Had you been concerned about that? 

A. No. 

Q. Did that thought enter your mind that you 

may not be able to put a double-wide mobile home 

on that property? 

A. No. 

Q. When is the first you heard that anyone 

had questioned your right to put a mobile home on 

the proper~y? 

A. When this, when we were notified that we 
. . 

were being sued to ·move our homes. 

Q. Was that Mr. Henderson's September 1998 

13 letter? 

14 

15 

16 

17 

A. Yes. It was. 

Q. Did you respond to that letter? 

A. No. I didn't. 

Q. Did you speak with Mr. Cartwright about 

18 that letter? 

19 

20 

A. No. I didn't. 

Q. Did you speak with anyone about the 

21 letter? 

22 

23 

A. Not really. Just my family. 

Q. Based on your conversation with your 

24 family, did you have any understanding about 

25 whether or not there would be a response to that 

310 

-201-



Margaret Ellen Brown - Direct 

1 letter? 

2 A. I believe so by Cartwright. I, I thought 

3 he was going to respond. 

4 Q. So you believed Mr. Cartwright was going 

5 to respond to Mr. Henderson's letter. 

6 A. To my understanqing. I'm not for sure. 

7 I can't say. 

8 Q. Now, did you intend when you put that home 

9 on the pro~erty that you would move that home off 

10 and sell it? 

11 A. No. 

12 Q. Did you intend for that home to stay on 

13 the property? 

14 A. Yes. 

15 Q. Permanently? 

16 A. Yes. 

17 Q. When you pay your real estate t~es, do 

18 you pay any personal property taxes on that home? 

19 A. Yes. 

20 Q. Do you know the difference between 

21 personal property and real property taxes? 

22 A. I pelieve so. 

23 Q. Do you get a tax ticket from the 

24 Treasurer's Office? 

25 A. Yes. We pay real estate tax on-----
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Margaret Ellen Brown • Direct 

1 Q. On the tax ticket does it say land and 

2 improvements? 

3 

4 

s 
6 

7 

A. I, I don•t really handle that. 

husband does so I can•t say. 

Q. Your husband is here . court? ~n 

A. Right. Yes. He is. 

Q. So you can•t tell the Court if you 

8 real estate or personal property on that? 

9 A. ~·m pretty sure we pay real estate. 

My 

pay 

10 Q. So your child has been there all his life? 

A. Just about. Yes. 11 

12 Q. If you had to move your home off of that 

13 property, where would you put it? 

A. I have no idea. 14 

15 Q. Can you afford to move your home off the 

16 property? 

17 A. No. Not at this time. 

18 Q: And you • re currently making payments on 

19 the land on which you own? 

A. Yes. 

Q. On the property which you live? 

A. Right. 

20 

21 

22 

23 MR. MATNEY: Answer Mr. Henderson • s 

24 questions. 

25 
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1 CROSS-EXAMINATION BY MR. HENDERSON 

2 

3 Q. Ms. Brown, when you said that you're 

4 making payments on the land, you didn' t borrow 

5 money to purchase the land, did you? You borrowed 

6 money after you-----

7 A. No. Not on. On the house. we' re making 

8 payments on our home ·not on the land. 

9 Q. ~id you, do you have a deed of trust 

10 against the land? 

11 A. Yes. I believe so. 

12 Q. But that was after you moved onto that? 

13 A. Right. Yes. 

14 Q. You borrowed some money against. the land? 

15 A. Yes. 

16 Q. That wasn't to buy it? 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. No. 

Q. And whoever did the title exam for that 

you have no idea who it was? 

A. No. 

Q. Never got anything directly about that 

yourself? 

A. No. 

MR. HENDERSON: That's all the questions 

I have. 
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VOIR DIRE EXAMINATION BY THE COURT 1 

2 

3 Q.r So you, you have a payment against the 

4 real estate as well as the home that's on the real 

5 estate. Did I understand that correctly? 

6 A. We, right. We refinanced the land, but 

7 we're just making payments on our home. 

8 Q. But do you make one payment on the home 

9 and real estate or are you make, are you paying a 

10 payment on the real estate.· I understood that was 

11 a gift from your parents. 

12 A. Right. It is. 

13 Q. So do you have one payment that you pay on 

14 the home? 

15 A. Yes. 

16 Q. You don't pay anything on the real estate? 

17 A. No. 

18 Q. So did you use the money then that you 

19 borrowed against the real estate with a structure 

20 on it to pay for the home? Is that what you 1 re 

21 doing? 

22 A. What we did is we refinanced our land to 

23 get a loan from the bank. We used the land. It 

24 

25 

went for the land. 

THE COURT: 

-205-

All right. Anything 
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1 further? 

2 MR. MATNEY: Your Honor, I've got some 

3 tax tickets from the Commissioner or the 

4 Treasurer's Office. If we could stipulate as to 

5 entry of that or I can establish it through the 

6 witnesses. As far as the character is being taxed 

7 as real estate. 

8 MR. HENDERSON: Judge; I '11 .. stipulate 

9 that those are genuine. I'd reserve an objection 

10 based on relevance. This is an architectural 

11 restriction and I don't think that it makes any 

12 difference whether or not under the law it's taxed 

13 as personal property or real estate. An 

14 architectural restriction applies in either case. 

15 And I think that the, the langUage of those deeds 

16 indicates that it applies in .either case because 

17 it speaks about mobile homes being placed or 

18 erected. So whether or not it's attached to the 

19 land, what we're talking about here is an 

20 architectural restriction. Not a restriction 

21 against personal property. There' s nothing in 

22 there that says it's a restriction because it's 

23 personal property. It's strictly architectural. 

24 I would stipulate that these records are genuine. 

25 I have no objection to their genuineness or 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

authenticity. They do appear to be authentic. 

But I simply don't believe that they are relevant 

to the issues at hand. 

THE COURT: Well, the Court would 

overrule the objection and then I certainly think 

it's a point, circumstance the Court needs to 

weigh in making this determination. I would admit 

that over objection of counsel. 

MR. MATNEY: 

Honor. 

{The documents referred to 

were marked for 

identification as Defense 

Exhibit Numbers "l" and "2 11 

and were received in 

evidence.) 

Thank, thank you, Your 

17 THE COURT : Anything further of this 

18 witness? 

19 MR. MATNEY: Nothing further of this 

20 witness, Your Honor. 

21 THE COURT: Thank you. 

22 

23 

24 

MR. AREY: Judge, let me do a couple 

of things,_ probably as bookkeeping to start with. 

We've discussed, and I think I've talked and 

25 showed to the witnesses the letters .that Mr. 
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* * * 
1 THE COURT: Otherwise, the Court's 

2 not going to receive----

3 MR. AREY: No. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

THE COURT: .... those for content. 

MR. AREY: No. No, no. I 'm, I ' m 

looking for them to be received for the time frame 

of when these folks, the defendants, became aware 

of the restriction. 

THE COURT: And the Court would take 

those as exhibits for that limited purpose. 

(The documents referred to 

were marked for 

identification as Defense 

Exhibit Numbers n 3 n and 11 4" 

and were received in 

evidence.) 

MR. AREY: And then the one other 

thing would be the tax tickets for the Halls and 

be the same reasoning. 

MR. HENDERSON: Right. I' 11 stipulate 

21 that these are copies of the authentic tax 

22 tickets, Judge. Subject to the same objection 

23 based on relevance. 

24 MR. AREY·: This is '97, '98, '99, 

25 and 2000, Judge. 
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1 THE COURT: All right . The Court 

2 will admit those over objection of counsel, I 

3 guess in the case of the, the Halls or cases of 

4 the Halls for the same reasons previously st.ated 

5 regarding the McKinney tax tickets. 

6 (The documents referred to 

7 were marked for 

8 identification as Defense 

9 Exhibit Number nsn I n6n I and 

10 

11 

12 MR. AREY: 

n7n and were received in 

evidence.) 

Judge, we would call, 

13 unless .you. need to look at something there, we'd 

14 call Ms. Joyce Hall. 

15 THE COURT : I would like to see those 

16 tax tickets. · 

17 MR. AREY: Oh, I'm sorry. Yes, sir. 

18 Jay, do you want to approach with me? Cause I 

19 need to explain----- I've got these a little 

20 backwards, Judge. You're looking at Lot 2, 

21 Section 4. Lot 2, Section 4 '97. This is Lot 3. 

22 That's their home. So you're looking at Lot 2, 

23 Section 4, '98. Lot 2, Section4 '99. And----

24 OFF THE RECORD 

25 RECORD RESUMED 
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12 

13 

14 

15 

16 

17 

Joyce Hall· Direct 

MR. AREY: See they, they would do 

it as of January 1st and there wasn't any home on 

the property then. 

THE COURT: . Does, doesn't ninety-

eight or ninety-nine? 

MR. AREY: Ninety-eight represents 

one home on it. And then in '98, late in '98, a 

second home or of June of 98 the second home was 

put on it. So that appears in your · '9 9 tax 

ticket. 

THE COURT: 

MR. AREY: 

THE COURT: 

MR. AREY: 

them messed around. 

WJ:'l'NESS .SWORN 

But I've not gotten the-­

·Yes . You do. 

I'm sorry. Yeah. 

I, I 'm sorry. I have 

18 DIRECT EXAMINATION BY MR. AREY 

19 

20 JOYCE HALL, a witness, who, after having been 

21 duly sworn was examined and testified as follows: 

22 Q. Would you state your name, ma'am? 

23 A. Joyce Hall. 

24 Q. You are the owner of actually two lots in 

25 Section 4 of Goose Creek Estates? 
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2 

3 

4 

A. 

Q. 

Joyce Hall - Direct 

Yes. 

That's Lots 3 and 2? 

Yes. 

Which lot did ya'll acquire first? 

Three. 5 

6 

7 

8 

9 

A. 

Q. 

A. 

Q. And approximately when did you acquire 

that? 

A. 

Q. 

In '94. 

~d you have built your home on that? 

10 A. Yes; sir. 

11 Q. Okay. Your, your Lot ·3 we have. examined 
• 

12 the deed to that. And there is a restriction for 

13 no mobile home or double-wide on it. Is that 

right? 

Yes. That's right. 

14 

15 

16 

A. 

Q. At the time you purchased the property, 

17 did you examine that deed for that? 

18 A. Did I examine it? I recall looking at it. 

19 Yes. 

20 Q. Okay. And further, it says that that 

21 restriction runs with the land and further it says 

22 that that .restriction may be enforced by the 

23 Grantors or other lot owners in Goose Creek, ... so 

24 far as you know? Well, I guess you' 11 say 

25 whatever the deed says? 
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Joyce Hall· Direct 

1 A. Yes. 

2 Q. Okay. Now later on, you bought the tract 

3 next to you which is Lot 2 of Section 3? 

4 A. Right. 

5 Q. And when was that? 

6 A. We bought that in '96. 

7 Q. Ninety-six? 

8 A. tih-huh. [Yes] 

9 Q. Y?u·bousht it before the auction? 

Yes~ 10 

11 

12 

A. 

Q. Did you meet with Mr. Cartwright about 

that? 

Yes. I called Mr. Cartwright and---­

Okay. 

"13 

14 

15 

A. 

Q. 

A. ----and told him we were interested in 

16 the--~-

17 Q. And what occasion did you to call him? 

18 A. We saw the auction sign at the end of 

19 Whitley Branch . Road. My husband and I had 

20 discussed, previously discussed the property and 

21 it adjoined ours and we were interested in it. 

22 And so I told him, you know, if we're going to get 

23 the property we need to do it now. 

24 Q. Did you receive any flyers or materials 

25 about the auction? 
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Joyce Hall • Direct 

1 A. No, sir. 

2 Q. Ya'll didn't attenQ. the auction because 

3 you'd already. done the deal? 

4 A. No, sir. 

5 Q. Okay. And when you went to Mr. Cartwright 

6 to purchase the property, did you ask him 

7 specifically about whether that property could be 

8 sold without restrictions on it? 

9 A. I don't remember the exact conversation. 

10 The only thing that I can recall ·is that I told 

11 him we would be interested in the property if it 

12 wasn't restricted. 

13 Q. Did you expl_ain to him why? 

14 A. Yes. I did. 

15 Q. And what did you explain to him? 

16 A. Well I explained to him that, you know, 

17 later on, you know, in years that we wanted it for 

18 our· children. We didn't know what they would put 

19 on it. But we didn't want it to be restricted 

20 like ours in case that they did want to put, you 

21 know, a manufactured home on it. 

22 Q. At the time you asked Mr. Cartwright that, 

23 did you have any knowledge yourself as to what was 

24 contained in any of the other deeds in Goose 

25 Creek? 
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Joyce Hall· Direct 

A. No, sir. 1 

2 Q. All you know was what was on your deed? 

3 A. What was on my deed. 

4 Q. Had you had a title examination done of 

5 your property? 

6 A. Well, I'm sure it was done. 

7 Q. When that title, do you recall from that 

·8 title,. title examination as to whether there was . 
9 any statem~nts made with regard to other tracts or 

10 restrictions based on other tracts in Goose Creek? 

11 · A. No. None that I know. 

12 Q. So I take it now, now did Mr. Cartwright 

13 did he say he could sell it to you without the 

14 restrictions? 

15 A. Yes. He did. 

16 Q.- And that was the agreement you all made 

17 with him? 

18 A. Yes. Uh-huh. 

19 Q. And you didn't, actually you had reached 

20 your agreement before the auction on June the 1st? 

21 A. Yes. 

22 Q. Okay. I believe that deed is dated May 

23 the 30th? 

24 A. Yes. 

25 Q. Do you recall whether you signed it then 
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Ioyce Hall- Direct 

1 or maybe a little later? 

2 A. .Probably later, but I know the deal was 

3 going probably the first day the auction signs 

4 went up we called and got in contact with Mr. 

5 Cartwright. 

6 Q. When you were making your deal to buy it 

7 from Mr. Cartwright, he was the developer of the 

8 property? 

9 A. Yes. 

10 Q. You knew that? 

11 A. Yes. 

12 Q. So basically you were relying on what he 

13 was saying that he could sell it without 

14 restrictions? 

15 A. Rig~t. Uh-huh. 

16 Q. Do .you know whether there was a title 

17 examination done on that property, Lot 2? Did the 

18 bank have one done? 

19 A. I'm sure they did. 

20 Q. Okay. 

21 A. You know, I relied on the bank. Mr. 

22 Cartwright, you know. 

23 Q. Mr., Mr. Walk, who was here----

24 A. Yes. 

25 Q. ----testifying. As far as you know, he 
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Joyce Hall - Direct 

1 testified correctly. 

2 A. I mean I'm from McDowell County, you know, 

3 I don't even know what restricted land or didn't 

4 at the time. 

5 Q.· When did you first find out that they were 

6 contesting, they were saying that this land was 

7 restricted and you couldn't do that? 

8 A. When we received the letter. We had been 

9 on vacation and came back and----

10 Q. This is the letter from Mr. Henderson 

11 dated September 25th, 1998? 

12 A. Ninety-eight. Yes. 

13 Q. Well now, prior to that letter, I believe. 

14 you had moved your son Jamie's manufactured home 

15 onto the property? 

16 A. Yes. 

17 

18 

Q ." Do you recall approximately when. that was? 

A. Let ' s see. I think Jamie ·· moved over 

19 possibly in June or July of '97. 

20 Q. Okay. And how about your daughter~ 

21 Samantha? 

22 A. My daughter · Samantha, I distinctly 

23 remember June the 9th of '98. 

24 Q. Had you received this letter from Mr. 

25 Henderson well so you received this letter just 
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Joyce Hall - Direct 

1 three months later from Mr. Henderson? 

A. Yes. 2 

3 Q. Had you received that letter from Mr ~ 

4 Henderson prior to June of '98, would you have 

5 placed a manufactured home for your daughter on 

6 that property? 

7 A. Absolutely not. 

8 Q. In fact, when the manufactured homes were 

9 placed on the property/ were improvements made to 

10 them? 

A. Yes. 11 

12 Q. Tell me what improve~ents had been made to 

13 them. 

14 A. Well both of the homes were bricked. 

15 There was porches put on them. And they were 

16 bricked so they could later on be bricked ali the 

17 way up, you know. All they had to do was take the 

18 cap from the top and just brick them on up. Which 

19 was our intention. 

20 Q. In fact, but for this suit, would you have 

21 done that? 

A. Yes. 

Q. By now? 

A. We would have. 

22 

23 

24 

25 Q. Now these, in order to move these 
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Joyce Hall· Direct _ 

1 manufactured home now, homes now I guess that the 

2 foundations would have to be knocked out? 

3 A. Yes, brick. I mean they're bricked all 

4 

5 

6 

7 

8 

the 

on 

way around, you know. 

Q. Now when these----

A. All four sides. 

Q. When these manufactured homes were placed 

the property that was, and I don't know. Do 

9 you know . whether you reported to the taxing 

10 authorities here in Tazewell County or did someone 

·11 else take care of that fo~ you? 

12 A. I imagine so~eone.else did. I know I, I 

13 got the building permits and they came out and 

14 checked the property. 

15 Q. Did, did you ever receive a certificate of 

16 title or did your children ever receive a 

17 certificate of title for· those properties? 

18 

19 

A. Not that I know of. 

Q. They were placed on the property and then 

20 you started getting----

21 

22 

A. Tax. 

Q. ----included in your real estate taxes the 

23 next----

24 

25 

A. Right. 

Q. Year? Okay. And I believe that, that 
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Joyce Hall ~ Direct 

1 the first year '98", it was just Jamie's trailer, 

2 your son's tra~ler? 

3 A. Yes, sir. 

4 Q. And then '99, they both appeared? 

5 A. Right. 

6 Q. Okay. Has there been any change in the 

7 assessed value of the property the, or, or the, 

8 the homes on Lot 2, that's your childrens •· homes, 

9 between 1999 and 2000? 

10 A. Yes, sir. 

11 Q. Did it go up? 

12 A. Yes. Uh-huh. 

13 Q. About twenty-five thousand? 

14 A. Yes. Uh-huh. 

15 Q. When you talked to Mr. Cartwright about 

16 manufactured homes on the property or, or some 

17 sort of home like that on the property. Did he 

18 say anything about what he didn't want on it? 

19 A. Yes. He told us that, that it was all 

20· right, you know. But that he had talked to his 

21 lawyer and there could be no tongues showing, no 

22 wheels left on. You know, they had to be more or 

23 less up to par like, you know, a regular home 

24 which is what we think they are. 

25 Q. Did he indicate that they had to be 
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Joyce Hall- DireCt 

1 attached to the property? 

2 A. Yes. 

3 Q. I mean ·permanently attached .by a 

4 foundation? 

S A. Yes. 

6 Q. Now you are aware that there was a single-

7 wide mobile home I think in Lot, in Section 5? 

8 

9 

A. Yes. 

Q. Were you aware of that before you bought 

10 your property? 

11 

12 

A. No, sir. 

Q. Were you aware of that before you bought 

13 Lot 2 or, or Lot 2? 

14 

15 

16 

17 

18 

19 

20 

A. No, . 
s~r. 

Q. For your children? 

A. No, sir. 

Q. I think I asked you this. You've never 

seen the certificate of titles? 

A. No, sir. 

Q. To the property? You • re not aware of 

21 there being certificate of titles for your 

22 childrens' homes? 

A. I'm not, I'm not aware of any. No. 23 

24 Q. And you, you pretty · much took care of 

25 Samantha's, didn't you? 
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2 

3 

4 

Joyce Hall. Direct 

A. _Yes, sir. 

Q. In fact, I think your husband co-signed? 

A. Yeah. 

.Q. At the bank for----

5 A. I had to come home and get him to take him 

6 back up to co-sign.· Yes. 

7 Q. And as far as, as you know the mobile home 

8 folks took care of·whatever they had to do with 

9 those? 

10 

11 

12 

A. Everything else. Uh-huh. 

MR. AREY: Judge, for the record, 

Jay, I have all these pictures. Do you want me to 

13 go through them one by one? You saw this, Judge. 

14 

15 

But for the record, I'd like to----

THE COURT: Why don't you just put 

16 those in the record. I don't know that there's 

17 any _reason to go through and look at those cause 

18 I think counsel indicated as we went through, 

19 "I've got a picture of this. I've got a picture 

20 of this." 

21 MR. AREY: Let, let me just go 

22 through it real quick. 

23 Q. (Mr. A:rey continues) You took a number of 
. 

24 pictures. of the area around the iot that your 

25 children have. That's of, of Lot 2. Section 4. 
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Joyce Hall· Cross 

* .. ··* "* 
1 check a minute, Judge. I believe that's all the 

2 

.3 

4 

5 

6 

questions I have for her, Judge . 

THE COURT: . Cross-examine. 

CRO~S-EXAMINATION BY MR. HENDERSON 

7 Q. Ms. Hall, at the time that you talked to 

8 Mr. Cartwright about buying the second lot. You 

9 had knowledge then that there was- _a· restriction in .. ' .· 

10 the deed to you_ and your husband for the lot where 

11 your house is? 

12 

13 

A. To our lot. Yes. 

Q. And you were concerned that if that same 

14 restriction was i~ the neighboring lot that your 

15 children wouldn • t be able to ·put manufactured 

16 homes on it. Is that correct? 

17 A. Yes. I mean I didn't want it if it was 

18 restricted. 

19 Q. But you actually knew about the 

20 restriction? 

21 

22 

A. On our land. Yes. 

Q. Did you know of any other lots i.ri the 

23 subdivision that weren't restricted at that time? 

24 

25 

A. I didn • t know about any of the other, you 

know, restricted or unrestricted. I knew about 
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Joyce Hall ~ Cross 

1 . our land. 

2 Q. And Mr. Cartwright had sold you the land 

3 where you built your house, had he not? 

4 A. Yes. 

5 Q. He was in the business of selling that 

6 land? 

7 A. Right. 

8 Q. And had been selling it for quiet a few 

9 years. so_, you went to the person who was s~lling 

10 it to get an opinion on whether you could buy it 

11 under the terms you wanted to buy·it on. Is that 

12 correct? 

13 A. I did. 

14 Q. You didn't, neither you nor your husband 

15 at anytime consulted independent legal cotinsel 

16 about that matter did you? 

17 A. No, sir. 

18 Q. Now, you said that your daughter 

19 Samantha's double-wide was placed on the property 

20 

21 

in June of 1998? 

A. June, yes. June, July. 

22 came in-----

23 Q. June or July? 

24 A. Yes. In June. 

I. know that it 

25 Q. Let's say it's June or July. 
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Joyce Hall- Cross 

1 A. I'm not exactly sure the month, but I know 

2 it was in '98. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

25 

Q. If you had gotten a letter from me in 

August would, would you have then removed that 

from the property? 

A. No. But if I had gotten one from you 

after my son moved on I would not have put another 

one there. 

Q. O~ay. 

A. Because we were out tive thousand down 

payment. We were out three thousand dollars 

almost for a septic. About ten or fifteen 

Q. 

not? 

A. 

Q .. 

A. 

Q. 

property? * 
-224-
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- 4.57 Hi4S:J 

'rBIS DIEtl, uda l:hia' t.he !t!l_ day of Uay, U1t, bJ, and 

~etvaan JOHN YORK LINDSEY, JAHZS R, LINDSEY, H, V, LINDSEY, 

JR, r IIU\ C:, lUI.1't.IFF and CAR:. CARTI'IRIGII'l', Jl\,, t:ad:l.niJ and 

doing lnaaineu aa GOOSE CliZU PAJmiEJISBIP 1 put:y of 1:110 

fi:at part:, ftUIIEii' RODU'l' BA1UIETT and 1ED011M 1-I:NI: BAJUIZT'l' 1 

husband and w:Lfa, parl:iea of t:ba aecond put:, C:, R, BRIT'l'Anlr 

'l'lWSTEE, p.ut:y of the th:Lri put:, 

Far and in ccnaicluat:ian of the aua of rive ~hauaancl 

Dollua ($5,000.001, caah in band pai4 by the put:ies of the 

aecand part:, t:a the pa~t:iea of l:he firat: put:, ~acaipt: of 

~1ch ia hereby acknovlacliJed, the put:iat of t:ha firat: pa~t: 

da ,~ant:, bUIJain, aall, and conv.y m:n.c:eYENAII~S or GEHEML 

WA1UWI'1'Y OF ~ITLB AND FUEDOK FROM BNCUMD1WICES, and aubject:. 

t:a tha reat:ict:iona aa h~ainaft:er aat: forth, unto tha aaid 

S1:.ephan Roba~t: Ba:r:zoet:t: and Dlb:lrah Mud~ Dar~at:t:, husband and 

wifa, •• joint: t:anant:a by l:ba ant:i~at:y with ri9bt: of aurviva~ah p 

aa at common law all af that: cartain t:act, pa:z:ocal a: lot: af 

land ait:v.at:a in Jaff.caonvilla Ketiat:erial Dlat:ict, ~a:avell 

·County, Vizo9inla, and baint Lot: uo. I in section No. 4 u 

nal:lld an l:llat certain IIIAp of •GOOsE C1IEEIC BS'tA'l%8 Proputy 

of Gao••. Creak Part:nuahip" of ~•cord in t:ha Cluk' • Office 

of t:ha Circuit: Cou:t of Taaawell Count;y, VU9iniar in Plat: 

Book 14 at: page 55 and an Plat: Cud 4085 and fw:1:llc bcv.ndad 

and daa~ihad aa follova1 

am:mn:uc: at a point: on t:lla aav.th ri9• of .viqin.ia 
Sl:ata Ki9hvay No. 644 a ~u 1:0 Lot ua. 5r thane• 
vit:h tha lina af aa.id Bithvay a. 14° 41' 40" B. 100 . 
feat t:o a paint: an 1:11• aav.th dtht: at w•y lin• at ~&id 
B19hvay, a com•r ·~ Lot llo. 11 thence vit:h the l.in• of 
aa.id Lot: NO, 1 s, J5° 18' 20• E. 2~2.48 feet: 1:0 a I 

•' II 

~····I ·I 
• 
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,Oint, the aout!lweat Co:no.: of Lot Ito. 71 ~ana. s. 74• 
41' 40• w. 100 feat to a point ~· aou~aat ccrna~ of 
Lot Ho. 5r 1:hu.ca vit:h tha Una of aa14 Lot No. 5 H. 
15• 111' zo• W~ 232.48 feet t:o the point of UGiliHIHG, · 

-containing 0.53 •= .. , 1110.:a az:o leu. 

':!Ia uact, pu·cel o~ lot herein conveyed b a por-..ion 

of that sua uacc o.: pa:cel conveyed to the fiiiU'ADto~s 

huein by r.ualla a. ~rnaz:o at ala, by dead dated AuiJU•t 25, 

1978, of .:aco.:d in said Clark's Office in Dead Book 448 at 

page 342. 

And the pa.:ty o~ the~ third part, a. a .. llrituin, ~ataa, 

in a ce~uin Dt1tld of Trust, doted Auqaat 25, 1978 and of 

.:eco.:c! in said C1a~k'a Of:!!ica in Dead Book 448 at paca 345 at t a 

instance and .:equast of r.ue~lla a. ~na.:, Widow, and Ja=es E. 

lla.:natt and ~AY Faye a~natt, husband and.wifa, ·holda.:s·of 

tha note sacu.:ed by said deed of uust, doth heraby gz:ant 

and convey, ·with covenants of special wo.:z:an1:y of titla unto • 

the said Stephen Robart IILl:'z:oett and. l:latQnb :tiDda llanotc, 

husband and wi!a, a• 1:enanu by t:ha anu'.:acy, as at COJIIIIIOn 

law, toot tfo. 5 Section 4, as ahoVD on saic! plat of •Qooaa 

C:aak Estates•, fz:oaa4 an4.41scho.:ged !z:o• the lien of aaic! 

c!aad of t.:ust. . 1\efe.:ence is ho.:a ~~~a4e to a co.:uin &g.:aOIIIItnt: 

·4at:ea Auguat 2!, 1978, of z:aco.:c! in said Clark's 'otfica in Dead 

Book 448 at: paqa 350 wa.:ai.n t:he pa.:ty of the t:hiz:d put -s 

authoz:i:ed to ra1ease~ any property subject of the deed of 

t.:ust: f:0111 the lien of said c!aad of t.:ust !OX' anc! on baii&U 

of the ui4 LuaU& B. ':u.:JIU, JUles E. Banett AD4 M&z:y Faya 

Bamett:. 

ae~erenco b lio.:e lllada to a power of attoney !rca John 

YoJ:k t.incboy, James a. t.in4sey, B. V. Lindsay, J-.:., Iz:a C. 

Rat:li!f and ~1 C&X'tw'J:ight, Jr., pa..:uars, tz:oac!ing and doing 

bus1na .. as aao .. C.:aak Paz:otnctl:'abip, dated Ap.:ll Z7, 1!179, 

t:o .7ohn Yo.:Jc I.inc!say, Hana9i.A9 P';""~ ant! A9eat of :eco.:d in· 

J. 

j} 
.. 

I 
·-----------------------------------
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aa14 Clulc'a Of!ic:a in 0.111! Book ~ pava l/1-t • .", fo:.: tha 

autllcdty of tha af&ftt and atto:.:nay and lllan&fil\f pa:.:t.na:.: to 

axa~ta thia dead. 

Sa14 pJ:apany ia c:onvayed 1Ubjact to the iohawinq 

:.:elt:.:icuona and C:OVIUI&ft'U that no IIICib11e baael, altha:.: 

lintl.a or doa!Jla vida ~~~ay be parkiHS an4/or a:.:ec:ted on the 

property. 

Wl~S the followin9 &ilna~u:.:aa and •••1•· 
John York Lindaey, Jamea ~. Linda 
H. V, Lindsay, Jr., Ira c. Ratlif 
and Carl Cartvrifht, Jr., Partner, 
Doinf B~&ainau aa GCOSB CIIED 
.l'Aa-rm;a&Hl:P . 

BYt ~ri-·WAGIBG (== 
Luella B. TU:acu:, Juea r:. aa=a~ 
and Kary !'aye Bamatt 

(SEAL) 
BYI ~ C.~ , TiUSi'EE 

STATE OP VlRG%NIA, 

COUNTY 0!' 'rAZEHELLr to-viti 

x, Gfkl S'. VA,Ovke. , a Notary Public for 
I 

Tazewell County, Virqini~, de ha:.:aby certify that JOHN YORK 

LINDSEY, H4naqiaq Putna:.: for Gooaa Creak l'ut.nuship, vhcaa 

nua 11 aignad to the foz:qoinf and hera to annuad vri tint. 

aa and fo:.: aaid putna:nhip' • act and dead, dated the !f&.. 
day of Hay, 1979, baa thia day acknovl.edqed tha &&IIIII be! ore 

111a in r:ry County an4 State aforeaaid. 

Hy Coi:I:Diuion expiraa .$ql .... h,. f. !9T(J '.· 

Givan UAdar my band and official notarial aeal, this 

the 'tfb.: dAy of. uay, 1!179. ~ · 
,. _. ... w.,~~·": .. ~ A ~ ~ aa J. 
· .. ,.~ v f.i"q~..,~1·r.li;·i :. •. · _.:~.Q...,a:::=~~OII'f1it.r"-.im:;;i~~;;.~!'====---
""'·~!~·: ,~.~~·~.'; ·.::Jir. ,: 

c.~.~\o.rAii~·::: .. \1:~·:;~·J· · 
:··~·~ .... ,.,~A,::Y:Jf,:,~ . 
)\.1 ., .... -.-~ .... ·tP." ~ •. ) ... :·-·~ ... ,._,. C'l';::~: "·.· .;· . 
:""'..P.Uill.o\, ..... :o::.: . · 
(~1'!-t~".'.'~~~ .... ~ .. _.···· .. , .. f"',·:····· .. ...,.., ... ~f.~. '· 

~;..,t!Lt',....< ) .· ,, ............ . ·. . 

l' 
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S':Aft OP VZRG:Z:S"..A, 

COUNft cr TAL."'WIU., =-it: 

%' (! ...!!. i4 4 ,.e.-4-/ a Noca:y Publia for 

'l'auwell County, Vi:giA!a! do benby ce:ti!y tll4t C. It. Blu:ft.U 

'l'RUUU, for AN! on llehal! of Luella B. TUn\u a. 'l'W:'ncr, 

Jamea 11:. Bur~ett aNt Hary Faye ~&:nett, who•• - 1• aignecl 

co the foregoi.ng ancl berate annexed writing, datecl the tt_;;t(. 

cla:y ot lla:f, 1.97!1, hal thi1 clay ackn-lac!cJ..S ~ auae boto~e· 

111e in my County ancl St.ote atora•aicl, 

.Hy C:CIIIII11Uion expi:'el f«w 14! I r f I r . , 
C:iVan undor my h4ncl ancl afUcial natadal 1oal, 

the .J....... day of May, 1979, 

lllli!'"-.............. -•. 

J. 
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Columbus, Ohio 
2/a>/al 

THIS DEEn, made the 21st day of January, lt81, by and 

be'twean JOHN YORK LINDSEY, JAMES. R. LINDSEY, H. V. LINDSEY, JR .• , 

IRA C. RATLIPP and CARL CARTWRIGHT, JR., Partners, Tradinv and 

doing busin•as as Goose Creek Partnership, parties of the first . 

part, WA!NE D. BREWS'l'ER and STELLA M, BREWSTER, husband and wife 

as hereinafter set forth, parties of the second part, LOUELLA a. -TURNEr, JAMES E. BJI..RNET'f and MAP.Y FJ\~ BJUINE'l"l', by G. ll. Blll'l"TAIN 

Agent, Attorney and Trustee, parties of the third part; 

!! ! ! ! ! §_ .§_ !_ ! !I 
That for and in consideration of of the sum of Sixteen 

live lilmd:ed 
Thousand/Dollars ($16,SOO.OO), paid and to be paid as hereinafte 

set. forth, the parties of the first part hereby aell, qrant and 

convey, WITH· COVENANTS OF GENE~ WARRANTY OF TlTL£ AND FREEDOH 

FROM ENCUMBRANCES, and subject to the restrictions of record, 

unt~ the said Wayne D. Brewster and.Stella H. Brewster, husband 

and wife, as t•nants by the entireties, with tho right of sur­

'vivorllhip AS at cOSIIZIIOn law, all that certain trAct or parcel of 

land together with the improvements thereon and rights, privi­

legell and appurtenances thereunto bal.ngin~, situate, lyin~ and 

being in the Jeffersonville Magisterial District, Tazewell Count , 

Virqinia, and being kn~n and designAted as Tract Number 1, 

Section 1, as shown on a certain plat entilted •Goose Creek 

E11tate11, property of ~oose Cree~ Partnership,• of record in the 

Clark's Office' of Tazewell County, Vir9inia in Plat Book 14, 

PAge 36 and 11hcwn on Plat Card 4066, ~~1d tract baing further 

.tounded and described as follow11; 

Tract Number One: Beginn1nq at a point in the 
ri9ht o! way l1ne of Virqinia State secondary· 
route number 644, at the intersection of a 
certain SO foot street with state aecondary 
route 644: thence with a curve to the left with 
a radius of 131.50 feat. a tan9er~ of 58.87 feet 
an~ a cnord ofl07.44 teet to a point on said 

J . 

• 
II : A.COPY, "I1ISm: f 

·JAMES L BLBVJNS, CLBRK OFTDJS . 

:~nt;n~· 
D£PUTYCWIC 
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~ight of way line, thane• continuing with said 
right of way line in a generally northerly 
direction 400.86 .feet to a point; thence con­
:tinuing the uaid right of way line N 4" 22' · 
53" E 40. 8 feet to a point on ui·d ri9ht of 
way lino, thence leaving said State secondary 
route 644, tr 9o• E 495.04 feet to· a point; 
thence due south 426~73 feet to a point in 
said road leading off of said atate secondary 
route 6441 thence vi th the center line of . 
said road the follc~g three cours6s and 
diatances ~ 86" 30' 34" H RO.l5 feet to a 
point; thence S 84" 22' 20" H 94.39 feet to 
a point; thence S 65° 33' Ol" H 351.27 feet 
to the point of be9inning containing 5.025 
acres, more or less. 

The tract of land herein convoyed is a portion of a larger 

portion or tract of land conveyed to the grantors herein by 

Louella B. Turner, James E. Bernett and Mary Faye Barnett, hus­

band and wife, be deed dated August 25, 1978, of record in said 

Cle:~'s Office in Deed Book 448, Page 342. 

By Purchaae Money Deed of Trust dated AuguBt 25, 1978, of 

record in aaid Clerk's Office in Deed Beck 448, Page 346 the 

grantors herein conveyed said propertY to G. R. Brittain, 

Trustee, to secure tho balance of purchase money duo Louella B. 

Turner, widow, James E. Barnett. and Mary Faye Barn•tt, husband 

and wife, holders of a certain note evidencing th~ balance of 

purchase mnney. 

By a certain agreement also dated August 25, 1978, of 

=•cor~ in said Clerk's Office in Deed Book 448, Page 350, tho 

said Louell~ D. Turner, widow, Jame1 E. Barnett and Mary Faye 

Barnett~ husband ~d wife, authorizedthe releaao of propo~ty 

'• sold by th~ parties of the first part herein ~nd furt~er author 

ize and empowered G. R. Brittain, a1 their age~t and attorney, 

and aa T:ltat•e in the aforesaid Deed of Trust to releaae any 

property subject to said original purchase money deed of trust 

from the lien thereof !or and on behalf of the said Louella B. 

Turner, James E. Barne~t and MAry Faye Barnett. · 

}. 

·-- ·-·-·-··--,···-
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Ton Thousand Dollars ($lO,OOO.OO),·payablo in twelve quarterly 

installments of Eight Hundred Thirty Three Dollars and Thirty 

Thr~e Cents ($833.33), toge~er with interest on tho unpaid 

balance, tho first of said quarterly installments becoMing du~ 

and payable April 1, 198l~and a similar installment on tho firs 

day of July, 1981, October, 1981, Januaryr 1982 and continuing 

~ on the first day of each of said quarters until the entir~ 

·principal a:~d int:o.r.est a.-. paid in full, which said note is 

secured by a purchase MOnev deed of trust bearing oven date 

herewith, executed by the parties of the s•co~d part, and con-. 

veying said property to James w. Harman, Jr., and Stephen E. 

Arey, Trustees, which purcha•e money deed of trust is intended 

to be forthwith rdmitted to record in said Clerk's Ollie~ 

immediately followinv the recordation of .this deed, and referenc 

is here made to said deed of trust for the terms and provisions 

thereof. . 
WITNESS tho following signatures and seals • 

BY: 

}. 
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MAIU14N a MA.MAN ................... 
'f&IIWI.U. ....... 

-s-
,STATZ OF VIRGINIA, 

COUNTY OF TAZEWELL, to·w:: 

I, c?2v .... ., 'ZJ. ":h.;· V , a Notary Public for 
0 

Tazewell County, Virginia, do hereby certify that JOHN YORK 

LINDSEY, whoso n•._ is signed to the fore9oi~g and hereto --annexed writing dated January 21, 1981, as managing partner of 

Goose CreeX Partnership, bas this day acknowledged the same 

before me in.~ County and State aforesaid for and on behalf 

of said partnership, and as its·act and deed. 

M~ comission expires (?f-.....,cy"";-1.1.1. I 7. ~? !i_ y 
Givan under my hand and official notarial s~al ~ia.:;~e 

• ~ ICu.•t: .. r. . · ·. :- ~ •". 
B·ec"<- day of .Jonu~ 1981. i . if . ; ; ;-= ::. · 

-~--~ -. ,:. i~ ( ~ :. v • ..,.,\,IC""i"')t., •£/ ,·. nJ 

STATE OF VIRGINIA: 

..., ARf PUBLIC ff· ·. .. ·. . 
• •I •• ~ ~ ":. 

COUNTY OF TAZEWELL, to•wit: 

I, a. # Wd-.. uz_/ , a Notary Public 

for Tazewell County, Virginia, do h•rehy certify that G. R. 

Brittain, whose name is signed to the fore~oing and hereto 

annexed writing dated January 21, ,1981, as agent, attorney and 

trustee for and on behalf of Louella B. Turner, James E. Barnet 

and Mary Faye Barnett has this day ackn~ledged the same before 

me in my County and State aforesaid for and on behLlf of his 

principals. 

My ccmnliasion expires -,.,..,.£~o~~'"''•"'--....l·t~·l.,., """""/_f~-.~~f:.-'L'------· 
Given under my hand and official notarial coal this the 

.. .( . .~~-4~ .. <#-... , 
A -x.r day of ~nu•Y• '1981. 

.1 .. 
-242-
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'l'HIS DEED, .made this the 8th c!ay c;~f Juno, 1!81,- by and 

between, JOHN YORX LINDSEY, JAMES L LINDSEY, H. V. LINDSEY, 

JR., IRA C, RA'l'I.IFP and CAiu. CAR':WIUGH'1' 1 JR. 1 Partners, 

trading and. doing business as GOose Creek Partnership, parties"of . . 
4 •• ' • • • • 

the first part, ROGER WAYNE IIAGER and RHONDA E. HAGER, husband 

and wife, and STEVEN ROCKY LANE and SYBOL BETH LANE, husband and 

wife, all ~· hereinafter mentioned, parties of t~e second part, 

LOUELLA B. TURNER, JMES E. 81\RHB'l"l' and MRY FI\YZ BARNE'l"l', by G. 

R. Brittain, Asent, Attorn~~nd Trusteca, partios of the th·ird 

' partr 

That for and in consideration of _the sum of TWenty 'l'housand 

Dollars ($20,000.00), paid and to be paid as hereinafter set 

forth, the parties of tho first part ~ereby sell, grant and 

ccnvey, WI'l'H CO~AN'l'S OP GEN£JlAL WARB.AH'l'Y OP 'l'I'l'LE ~D FREEIXlH 

FnoM. ENCUMBRANCES_, and subject to· the restrictions of record, 

unto the said Roger wayne•Hager and Rhonda E.·Hager, husband and 

wife, as tenants. by the entireties, with the right of survivorshi 
, 

as at common law, a·one-half (l/2) interest in and to all that 

certain tract or parcel of land hereinafter described, and unto 

. :Steven Rocky Lane and Sybol. Beth Lane, hus~nd and wife, as 

tenants by the entireties, with the right of survivorship as at 

common law, a one-half (l/2) interest in and to all that certain 

tract or parcel of ·land horoinaftar described, together with all 

imp:r:ovomonta thoroon and the rivhts, privileges and appurte~nancea 

thereunto belonging,_situate, lying and being in the Jeftersonv.il 

Magisterial District, 'l'azowell County, Virginia, and being known 

":~::.:.':'.:" · and designated a.s 'l'ract lfo. 20, Section 2, as shown on a certain 

--~-plat ontitlad •Coosa <:rae> bt&toa, p .. p.zty ot Gooao c:zoa> 

J. 

'· I' 
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Partnership,• of rc~ord in tha Clerk's Office of T~zewell Countr, 

Virginia, in Plat Book 14, page 37 and shown o~ Plat Card 4067, 

said tract being further bounded and described as follows: 

TRACT NO, 20, SECTION 2: ·BEGINNING •t a point in 
tlie center o.f a 5o foot right of ·way,. said point 
being the northwest corner of said Tract No. 20 
and the southwest corner of said Tract No. 21: 
thence with the center line of said riCJht ·of way-': 
s. 2• 10' w. 5.28 feet to a point: thence continuing 
with the center ofs~ricJhtofwtl'f.S. <10-%3' 40" E •. 
279, 52 feet to a point r ~;nonce con-tinuinq . wj,th said 
center line s. &o• 47 1 SO" 1!:. 141.9!1 foot to a paint, 
s:1id JJOint be~:l corner to Trilct No. 15r thence · 
l\l:~v.Lng B.:lid ·ri\lht o£ wo.y ilnd with the divJ.:aion 
line between 'Tro.cta No. 15 and 14 on the one hand 
a1,d Tract No. 20 on the other, N. 43• 53' 26" E. 
607.81 feet to a point: thence continuing with the 
division line ~etween Tract No. 20 and Tract No. 14, 
due north, 320.0 feet to a point on the division 
line between Tract No. 20 and Tract No. 14: thence 
leaving said Tract No. 14 and with the division 

'line between Tract No. 20 and Tract No. 21 s. 57• 
OJ' 32" w. 868.43 faet to the point of BEGINNING,· 
containinq 5.76t acres, more or less. 

The tract of land herein conveyed is a po~ion of a ~arger . 

portion or tract of land conveyed,to the CJrantora h~rein.by 

Louella B. Turner, James w. Barnett and Mary Faye Barnett, 

husband and wife, by deed .dated August 25, 1978, ~f record in 

said Clerk's Office in Deed Book 448, Page 342. · 

By Purchase Money Deed of Trust, dated August 25, 1978, of 

record ~n said C1erk's.Office in Deed Book 448, Page .346, th~ · 

grantors herein conveyed said property .to G. a. Brittain, 

Trustee, to secure the balance of_purchase money due Louella B. 

Turner, Wi~ow, James z. Barnett: and ~ry. Faye Barnett, hus.band 

and wife, holders of a certain note evidencing the balance of 

.purchase money. 

Dy · 11 cortaJ.n 09ro.omcnt al»o clatocl .1\uc:tu•t 25, 1978, of 

·record in aaid Clerk's Office, in Dood Book 448, page 350, the 

said Louella B. Turner, widow, James J:, Barnett and Mary l"aye 

Barnett, husband and wife, authorized the release of property 

sold by the parties of the first part herein and further authorized 

empowere~ G. a. Brittain., as t:hei'r Agent and Attorney, and 

). 
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as Trustee, in the aforesaid Deed of Trust tG release any property 

subject to said original· purchase money ~eed of trust from the 

.lien thereof for.and on behalf of the said Louella~. TQrner, 

James £: Barnett and Mary Paye Barnett. 

Now therefore in consideration of premises, the said Louella· 

B. 'l'Urner, Jiimes E. Barnett and Mary Faye Barnett, by G. R. 

Brittain, their Agent, Attorney and Trustee, and pursuant to the 

authority granted him in said agreemenr. of Z'ecord aa aforesaid, 

dar.h hereby grant' and convey, with covenants of special warZ'anty 

of title, unto the said Roger Wayne H.mgo'r and Rhonda E. HllCJOr, ·- . husband and wife, and Steven Rocky Lane and Sybal Beth Lane, 

husband and wife, said Tract No. 20 1 Section 2, Goose Creek 

Estates, freed and discharged from the lien of said Deed of 

'l'rust. 

By power of. attorney dated. April 27, 1979, John York Lindsey, 

James R.. Lindsey, H. v. Lindsey, Jr.,, i~a c:. RAtliff and Carl 

Cartwright, Jr., partners, trading and'doing·businoss as Goose 

Creek Partnership! granted and conveyed unto John York Lindsey, 

managing.partner.and agent of kai4 partnership, the full and 

complete authority to prepare, execute and deliver deeds for and 

on .behalf of said partnership, which said power of attorney is 

!curd of re.cord in said Clerk • s Office in Deed Book 4 57 1 Page 

422. 

Reference is here made to said plat, to said deeds, and to 

said deeds of trus·t,. agreements and powor'of attorney for all 

terms an~ provisions t~ereof • 

It is ~istinctly unde~stood an4 agreed that this conveyance 

is su~ject to the exp~ass reatrictive.covenant, running with the 

'land that no mobil_e 'home, either aingle or daubl:e-wido, shall be 

placed. an said land at any time .• 

The consfd~ration of Twenty Thousand Dollars ($20,000.00) 

~u 
paid and to be paid as follows: Five Thousand Dollars. tss,ooo DO) 

'). 

/-' 

I 
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thereof, i• cash in hand paid by th~ pa:ties -of th~t second part 

. to the .parties of the fi:st part, receipt: of which· is acknowledged 

and the balance of Fifteen Thousand Dollars ($15,000.001 is 

evidenced by a certain negotiable promissory no~e ~n _sa~d sum of 

Fiftae~ ~housand Dollars ($15,000,00), with interest thereon, 

payable in sixty (60") consecutive monthly installments, and 

secured by a purchase_maney deed of trust beftrin~_even date 

herewith, executed by the parties of the second part, and 

convoying said property ~James w. Ha~, Jr., Trustee, 

~hich purchase money deed of trust is· intended ~o be forthwith 

~dmitted to record in sAid Clerk's Office. immediately following 

the recordation of this deed, and r•ference 11 here made t~ 

said deed of trust for-the terms and provisions thereof. 

WITNESS the f~llowing •ignatures and seals •. 

STATZ OF VIRGINIA, 

John ~ork Lindsey 
James R, Lindsey 

· H. V. Lindsey, Jr. 
lra c. Ratliff, 
Carl Cartwright, Jr., 
Partners, Trading and doing . . 
busiu&)s as Goose C ek Partnership· 

. /' / c,/. 
BY: L /~ . . . ~ 

BY: 

[PHN l!' ND , MANA 

.~'~uella B. Turner 
James E. Barnett 
Mary Faye BArnett 

Agent, 

COUNTY OF TAZEWELL, to-wit:-

I, ·A~ J. l(e~f- , a Notary Public for 

TazeWell. County., Vir9in-i•, do hereby cort:Uv that JOliN Yor.x 

LINDSEY, whose name is.signed to the foregoing and hereto 

·annexed writing, dated the 8th day of Juno, 1981, as Managing 

Partner of Goose Creek Part:nership, has this day acknowledged 

the sue before me in my County and State aforesaid for an.d 

r 
behalf of said Partnership, and as ita act and deed. 

., 
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~TATE OF VIRGINIA, 

COUN'l'Y OP 'l'AZEWELL. to-ita -. 

I, ~ . (r ...!;..:/ iJ£t:.ltl,,././ , a No~ary ?UbU.c o£oz: 

Tazewell County, Virginia, do hereby certify that ~· R. 

BRITTAIN, whose nama is signed to the-foregoln9 and hereto 

annexed writing dated 3une a, 1981,-as Agent, Attorney and 

Trustee for and on behalf of Louella B. Turner, ~ames E. 

Barnett and Mary Faye Barnett bas this_ day acknowledged the. 

same before me .in my COunty _aJ~_d State aforesaid for .and on 

behalf of his principals. _ 

My commission expires L", II, I ?fS: 
" Given under my hadn and official notarial seal this the 

~ day of June, 1981. 

NO'l'ARY PUBLIC 

.... 

-Testt: __ ;,gdtQAo:~oillor.t -· ::::a:.:..' ~~.,;.;;:;=..,_IDepul)' Clottc 

J. 

-. 

., 
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'rHIS DEED, made thla·· ~e 30th day of Apdl, 1982, by 

and between JOHH YORK LIHPSEY 1 JAMES R. LIHDSilY, B • V • . 

LINDSEY, JR. , I ItA C: • ltA'tLIFP and CA1U. CAR':WUGU'l', JR. , 

Partners, tradin9 and doin9 business as Goose Creek Pzartzauship ,. 

parties of tho first pa-rE', and. c:. G. '1'tll.LOCX, party ~f the 

second part1 

! !. ! !! !_ !_ !, !_ ! !I 
.ThAt, for and in consideration of the sua of Eight 

Thousand Dollars ($8,000.00), cash !n band paid by the party 

of the second part to the parties of tho first part, receipt 

of which is hereby acknowledged, the parties of the·first. 

part hereby sell, grant and convey, .Nl'l'B C:OVENJW'l'S OF GENERAL . 

WAlUWITY OF TITLE AND" FREEDOM FROM ENCUMDRANcEs, and subject 

to the restrictions of rocord"and heroin sot forth, unto tho 

said c:. G. Tullock, ~ll those two ceratain lots or parcels 

of land hereinafter described, together with all iMprovements. 

t~oreon an~ tho rights, privileges and appurtenances thereunto 

belonging, situate; lyi~g and boinq in the Jeffersonville 

HL\qisterial District, _Tazewell COunty, Virginia,. and being 

known and designat~d as.Lots Nos. 3.and 4, Section 5, as 

shown on·a certain pl.-at entitled •aoose creek Estates, 
•w ' # • • . . 

property of Goose creek Partnership,• of record. in_the 

Clerk's Office of Tazewell COunty, Virginia, i~ Plat Book 

14, Page 5~, and ahown.on Plat Card No. 4086~ 

Duo t~ the topography of the land, the right-of1ay . 

leadinq oft of Virginia Secondary ltoute 6U, between T:act 

No. :Z , Section 5, and to the rear of Lots 3 - 9 , Section 5 , 

was not constructed as shown on said_ map. T&e parti•s o~ ~·· 

first part hereby .exce~ from' the operation of this .dead a 

fifty (50) foot_right-of-way leading from Virginia Secondary 

Route 644 across Lots NaJ. 3 and 4, Section·s, and-to the 

rear of Lots Nos. 5 • 9, Sect~on S, and adjacent to Tract No. 2, 
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Section s. and Tracts Hos. 3, 4, and S, Section 3, whicb right­

of-way shall be ~enty•five (25, feet on each aide of the canter 

~ina of the existing ro~ and which right-of-way shall be 

fo~: the ben.eU-t of Lots Hoe. 3 • 9, inclusive, .Section 5, 

Tract No. 2, Section S, and Tracts Noa. 3, 4, and 5., in Section 

3, as shown on said Plat~ 

. ~e lots of land herein con~eyed a~:e a p6rtion of a 

larger portion or tract of land conveyed to the grantors 

he~:ein by Louella B. 'l'urner, Jame~ w. Barnett and Mary Faye 

Ba~ett, husband and ~ife, by deed dated AugUst 25, 1978, of 

record in said Clerk'~ Office in Deed Book 448, Page 342. 

By Power.of Attorney dated Kay 22, 1979, John York 

Lindsey, James R. Lindsey, H. V.,Lindsey, Jr., Ira C. Ratliff 

and Carl cartwright, Jr., pa~:tnara, trading and doing business 

aa Goose Creek Pa~:tneraM.p,. granted and conveyed, unto Carl 
I ., 

Cartwriqht, Jr .• , one of the partners, the full and complete 

~~thority as agent and.attorney for said partnership, to 

prepare, execute and deliver deada"for and on behalf of said 

partnership, which said Power of Attorney is found of record 

in said Clork'a Offic~ in Deed Book 458, page 370. 

Reference ia here made to aai~ plat, to said deeds, and 

Power of Attorn~y for ali terma and provisions thereof • 

. NI'l'HESS the follow~g signatures and seals. 

BYI 

John York Lindsey 
James R. Lindsay 
H. v. Lindsey, Jr. 
Ira c. Ratliff 
Carl'Cartwriqht, Jr., 
Partners, Trading and Doing 
Buainess.as Gcoae Creek Partnership 

····----·-----·--~--·------·-·· ........ ...J.._ 
-249-
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STATE OF VIRGINIA, 

COUN'l'Y OF TAZEWELL, to-viti 

I, a Notary Public fo~. 

Tazewell County, Vil'g!AW.,. do be~eby certify that Carl 

Caz~rigbt, Jr:., wbos'e ·nama is signed to the fo~egoing and 

.beret~ annexed w~iting, dated the 30th day of Ap~il, 1982, 

as Agent and Attorney _of Goose Creek Partaer:11hip, has this-. 

da~ acknowledged the same before me in my County and State 

aforesaid, for: and on behalf of, said Partnership, .and as its 

act and deed. 

E'· h '»'''I My·C:ommiasion expires It (qf[ 
I 

Given under my hand and official notarial seal, this 

the .3.&L_ day of Ma ,, 
I 

, 1982. 

..... 

. . . : . . . ·. . . . . ~ . ·' ·~· ·' . 3. 
VIRGINIA: In the C1111k's Otf~eo of 1\IUWell Circuit CoUrt t21ffo;t ..3. 19~ 
This dlled wu pretented.and upon tmi annexed CertiRCIItl ol ac~ adgmsnt'odmlttcd 1t. 

IIICGrd at gi?' ,R D /'! M. ~tax Imposed 1'.' .. ~·~:1 ~-~ ~~ 1m baen,:~ld In tM 

amount o1 S 1'. ()0 '·lS· Jl. .J6/ ~~ DlflVtv Clet' 
~~ ~ 

j . 

_.IJ 
........ _, . ..: ·- ·-··-·-- ; .. -._.._, ... --~ ......... ·--·-·-·--.. I 
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S'rA'lE OP VIlCINrA .. 
~ Cf' 'l'AZEH!U., to-witl 

I, ~~--f./. .LJw-
QQuftty, v~ do be=by cm:t1ty 1:hK CABL ~ • .m., ~ =a llttl~:~~:n~:¥ 

-~· . . . . ' . 
for Gcoso Creek Paztnei:ahip, 1oibale nam is IW;Ie4 to tbe fclmgo1ng ial bcet:a 

annexed deed. &ltec! the~ day of May, 1988, has tbil day ackncwl.e5ged t:bll 

same befc:e m .in lll'f Cbunty :and~ afanlsaid. • 

My ~ian Expires: ().p_AL /~. ltf'fli 
. ~ -

Given unc5er ll'!i band and officiaJ. nct:.ad.al seal this tbe ·.31 day of May, 

. 1988. 

.• 
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North 'razewell., Va. 24630 
.· 12/20/90 . 
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IJIIIl 614 ;;u 854 

THIS DEED, made ~h1a ~he 27~h day of November, 1990, by and 

be~woan JOHN YORK LINDSEY, JAMES R, LINOS~, H. V, LINDSEY, JR., 
• 0 

IRA C. RATLIFF and CARL CARTWRIGHT, JR •. , !)&.~era, ~rading u 

GOOSE CREEK PARTNERSHIP, parties of ~e f~rs~ Pa~, and THOMAS &. 

KELLEY and ANGELA~. KELLEY, husband and wife, as hereinafter sat 

forth, parties of the second par~: 

W I T ~ S S E T H: 

Tha~ for and in considera~ion of the sum of For~y-eitht 

Thous~d Dollars ( $48 , ooo • 00 ) ,· c·aah in hand paid by the part i ea of 

tha·second part tG the parties of the first part, receipt of which 

is acknowledged, the aaid.par~ios of ~e first par~ do hereby 
. . 

sell, grant,.bargain and convey, wi~ ~o~enants of Gener~ 

Warranty of Title and .freedo~ fro~ oncumbrancesr and subject to 
0 '"' • 0 

the restricti~ns: reservations and conditions hereinafter set 

forth, unto the said Thomas E •. Kelley and Angela A. Kelley, 

husband and wif.a,· as tenants by the enti~etiea,· wi~h the right of 

survivorship as at ·common law, all those 'four certain tracts or 

parcels of land, situate, 'tying .and being in Jeffereonv111• 

Magisterial District, Tazewell .county, Virginia, and baing known 

and designated as Tract Number 23,·Sec~1on z, co~taining 7.774 

acres, Tract Number 24, Section z, containing 5,505 acres, Tract 

Number zs, Section Z, containing 5,90 a~rea, and Tract Numbar·s, 

section t, containing e.o acres, all as shown on two certain plats 

of ·Goose Creek Estates, property of Goose Cre.~k Partnership• 

found of record in the Clerk's Office of the.C1rcuit Court of 

Tazewell County, Virginia, Section Z being found on Plat Card 

4057, and in Plat Book t4, page 37, and Section t, baing found on 

Pla~ Ca~d 4074, in Plat Book 14, page 44, said tracts of land 

_being furthe~ bounded and described as .follows: 

}. 
~ ..... ----., ..... .. · :~. ~:: ,·: . .. . . -~ .. 

' • A Q)P.f, 2ISDr ; . . . · I 

•.' JAMPSL~QIUOf'I'IIIS I'/ 
··~-: .. , ... 

. ~· CU!Il 0 
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IIUtl 614 PJG£855 
TRACTS NUMBERS 23. 24 ANO 2!. sgcTIOH 2: 

BEGINNING a~ a poin~ in ~he cen~e~ of·a 50 foot right 
of way, said poin~ baing ~ho no~theaata~n corner of 
.T~act 23, se~tion 2, and the aoutheaa~ co~ner of T~ac~ 
No. 10, Sect1on No. 3, of Goose C~aek Estataa (plat of 
Section 3, Goose Creak Ea~a~aa, found on Plat card 
4088, and tn Plat Book 14, page 38), thanca leaving 
aatd ~o foot righ~ of way and with ~· southerly · 
boundary line of Trac~ 10, Sac~ion 3, and Tract 2, 

. Sac~ton 3, N. 90~. 1302.20 feet to a poin~ on ~he 
easterly bounda~ltne of Trac~ 4, Sac~ton 3; thence 
leaving Trac~ 2, Section 3, and with the.eaaterly 
boundary line of Tract 4, Sac~ion 3, s. 21• 21' 39~ 
E. 294,75 faa~ ~o- a point, the last call baing the 
waata,.l y b.oundo.ry line of Tract 23, .and con~tnuing 

.with the westerly boundary line of Tract 24, s. 21" 
21' 39~ e. 279.13.faet to a potn~. being the westerly 
boundary line of Trac~ No. 24, Section 2 (with the 
last 40.51 feet baing on the westerly boundary line of 
Trac~ 25, Sec~ion 2); ~hence wt~ the was~arly bOundary 
line of Tract 25, Sec~ton 2, duo sou~h 300 feat to a 
point, said potn~ being on the division line between 
Tract 5 and Trac~ 5 of Section 1, Goose Creak Eatataa; 
thence leaving Sac~ion 1' of Goose Creek Estates and 
with the so~harly boundary line of Tract 25, Section 
2, N. 84° 41' 21" e. 999.24 feet to a point in a 50 
foot right of'way; thence wi~h the center line of said 
,.;gh~ of way, N. 51• 34' 20" e. 80,35 feet to a poin~ 
in the canter of an interaec~ion of two 50 foot rtgh~a 
of way; thence N. 17• 48' oa· w. 141,19 feat to a poin~. 
in ~he canter of ·said right of way; thence con~inuing 
with said canter 11ne of eaid right of way, N. s• 15' 
20" e. 609.70 feet ~o the point of BEGINNING, containing 
Tracts 23, 24 and 25, Section 2, ·~otaUng 21.280 acres,· 
be ~he same mora o,. lass. 

TRACT NUMBER 5, sgcTtQN 1: 
BEGINNING at a point on the westerly boundary line of' 
Tract 24, Section 2, above described; thence leaving· 
satd Tract 24, Section 2, .and with the division Hna 
ba~waan Tract 4 and Tract 5, Section 1, S, 79° 03' zo• 
w. 155.79 feet to a poin~ in ~he canter of a 50 foot. 
right of way; ~hence wt~h the canter line of aaid 50 
foot ,.igh~ of way, s. o• 23' 59~ w. 99,47 fee~ to a 
point tn the canter of satd right of way; ~hence s. 
30• ·55' 10~ w. 101.43 feet to a point in the center of 
aaid right of way; thence s. 27• 04' 04• W, 81.51 feat 
to a point in the canter of said ,.ight of way, baing 
the southwest corner of T,.act s, Section 1; ~enca 
leaving said ri~hi of way and with the diviaton line 
between Tract 5 and 1, N. so• E. 758.14 feet to a 
point, being the sou~hwes~ corna,. of Tract 25, Section 
2: thence wi~h the weat line• of Tro.ct 25, section 2, 
due north 300.0 faa~ to a poin~; ~hence N. 21• 21' 39• 
w. 80 fee~ to ~e poin~ of BEGINNING, containing a.o 
acres, be ~he aame mo,.• or leas. 

J: -z-

... --··· ·-~·-·--····· .. -----· ····--·- . 

·.·· - , _ _, 

-255-

.( 



.. 

-·-­'""-""' u.w 
TA&IMU..-

•• ,. .. ,.~.-...........-. .. .__._... .. _ . .,. ... ----..,_ .... •••· ·-r..-..-... ,._" . .. ,, . .._ .- .. ·• 

· .. . ·. . .. 
0 •• 

- 614 PAI:t856 
.. ·- ..... 

It is understood ·and agned betwoeA the parties to this dead 

that. the parties of the second part.. their hairs and assigns shell­

have the perpetual right to.use said 50 foot rights of way 

together "with all other righta of. way shown en said plats. along. 

with all other owners of said lands in Goose Creek Estates, for 

access to t.ha property harem-conveyed and to other properties 

shown on said plata. 

There is an addit.ional·road crossing Tract~. ~action 1, and 

Tract 1, $action 3, which said. road ts not shewn on the aforesaid 

plata, and being a road cut by the parties of the first Dart for 

additional access to the property herein conveyed. The parties of 

the first part hereby grant to the said Thomas E. Kelley and 

Angela A. Kelley, husband and wife, their hairs and.asstgns. a 30 

foot right of woy over all present existing roads on the ground, 

in addition to .those shown on the plat, said road crossing Tract 

No •. ~. ~action t, and Tract No. t, Section 3, and the use thereof 
• 0 

shall be appurtenant. to the lands _herein conveyed to the parties 

of the second part herein, and the same were reserved in a deed of 

even data herewith from the parties of the first part. herein to 

Clinton w. and Karen A. McDaniel,. husband and wife, which dead is 

to be promptly recorded in said Clark's Office and to which 

reference is here made. 

The tract of land heroin convoyed is a porttcn of a much 

lorgar tract-of land conveyed to the grantors haratn by Louella v. 
Turner, at ala, by dead dated August 25, 1978, of record .in said. · 

Clerk's Office tn Dead Book 448, page 342. ·By a Power·of Attorney 

dated May 22, 1979, found of record in said Clark's Office in Deed 

Book 458, page 370, Joh~ York Lindsey, Jamoa R~ Lindsey,_ H. v, 
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BDik 61.4 P&C£857 
Lindsay, Jr., Ira c. Ra~ltff and Carl car~wri;h~, Jr., oar~ra, 

~rading and.daing businaaa as Goose Creek Partnership, gran~ed and 

conveyed un~a Carl Car~wrtgh~, Jr., ana of ~ha oar~nars, full and 

comola~a authori~y as agen~ and ·~~~rney for the oar~nerahio to 

preoara. exacu~a. and daltvar deeds far and on behalf of said 

oar~narahtp. Refare~ia hera made ~a said Power of At~rney.and 

to aaid deeds and plata of record in said Clerk's Office for a 

further and mora particular description of the real estate herein 

conveyed, and the terms and provisions of each and all of said 

documents. 

It is distinctly understood and agreed ~ha~ this conveyance 

is subject to the e~preas raa~r,ctiv~ covenants, running with 

tha land, that no mobile home, either single or doublawide, shall 

ba olacad on said land at any time, and this covenant ~ay be 

enforced by the parties of tha first part, their successors and 

aaaigns, and/or bY the owner of any of'the lo.ta and tracta shown 

on any of the plata of Gooaa Cre~k Estates. 

WITNESS tha following aianature~ and seats: 

-
-257-
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JOHN YORK LINDSEY 

JAMES R. LINDSEY 

H. V. LINDSEY, JR. 

IRA C. RATLIFF 

and 
Goose 
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STATE OF VIRGINIA, 

COUNTY OF TAZEWELL, ;~tt:' 

I, c(,•:(A.'C! .tlft('Lt , a Notary Public for Tazewe,l 

County, Virginia, do hereby .certt!Y that CARL CARTWRIGHT, JR., 

whose name is·aig~ed aa agent and attorney for Gooae Creek Part­

nership, has this day ackno~dged the foregoing and hereto 

annexed instrument, .bearing data the~ daY, of November, 1990, 

before me in my County and State. 

Hy C~isston Exotrea: Jt!#f 4~. 19?1 
GIVEN under my hand and official notarial aeal, thta the. 

#, . 
~day of November, 1990, 

_,_ 
}. 

. .. . .... . ..· · .. ~· . 
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THIS DEED, made tb1a the ~ day ot Octobo~, 119Z, bJ and .. 

be~voon JOHN Y~RK LINDSEY, B. V, LINDSEY, JR., IRA C. RATLIFF~ 

CARL CARTWRIGHT, JR. and THE LINDSEY 1987 TRUST (J •. YORK LINDSEY 

and H, V, LINDSEY, JR, 1 TRustEES ) 0 _partners tradlnl as Goose 

Creak Par~norship, par~ioa ot the first part., and CHARLES c. 
McCOY and LISA c._HcCOY 1 husband and wife, aa.iaoro·part.icularlJ 

hereinafter act forth, pa~tioa of tho second.part; 

WITNESSETH: 

That tor and in consideration of the au. of Seventeen Thou­

sand Five a·undred Dollars (117 1 500.0Ct),· caab· in band paid b7 the 

par~iea of ~he second part. to tho parties of tho fir•~ part, tho 

receipt of which 1• herebr acknowlodaod; tho.part.loa of t.ho first 

part do hereby aoll, arant and convey, vlth.Covonanta of General 

Warran~y of Title and treedo• fro• oncu•brancos, and subJect. to 

the reatrlctiona, roaorv~tiona and conditions hereinafter sot 

forth,_unto the said CHARLES C." McCOY aad LISA C. McCOY, husband 

and wife, as.~enants by tho entireties, with the riSht of survi­

vorship aa at coaaon lav, all that certain traet or p~ol.of 

land, ai~uatc, lyinc and.boina in Jotforaonvllle Haciatorial 

Dia~rict, Ta:evoll County, Virain1a, known and daaianatod aa 

Tract No. 34, Sect.ion ·1,. containinl 5. %7.5 acres, aa shown on a 

certain corrected plat of "Section No. ·1, Goose Crook Estates,· 

Property of Qooao Creek Partnership-, ·found of record in tho 
• • 0 

C1o~k'a Office of tho Circu~t Cou~t ot Tasov~ll County, Vir1inia 0 

in Plat Book 14, paso 44, and on Plat. Ca~ 4074. said Tract No. 

34 beinl further bounded and described as follows: 

BEGINNING at a point. in tho canto~ of a certain 50 foot 
risbt of way, said point beinl tho aoutbeaatorlJ' corner 
of Tract. No. 34 herein convoyed and tho northeasterly 
corner of Trac~ No. 33, Section 1; tbcnco laavinl •aid 
50 toot rlcht"ot vay, and vith tho division line 

}. 

,1.' 
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between Tract No. 33 and Tract No. 34, s. 90' W, 633.59 
teet to a point on the easterlY boundary line ot Tract 
No. 37 1 Section No. 1, beins the southwesterly corner 
oC Tract No. 34 herein conveyed and tho northwesterly 
corner of Tract No. 33, thence leavins said Tract No. 
33, and with the southerly boundary line of Tract No. 
3T and Tract No. 38 1 Section No. 1, due north 350.0 
feet to a point on tbe southerly boundary line of Tract 
No. 36, Section No. 1, boins tho northwesterly corner 

. ot Tract No. 34: thence with tho division line between 
Tract No. 34 and Tract No. 35 1 Section No. 1 1 N. to• E. 
688 teet to a p~t in tho center ot tho aforeaaid 50 
toot r1Cht of way; thence with the center line or said 
50 foot rlSht of way, s. 11" 14' 01• w. 105.04 foot to 
a point in the center of said 50 foot risht ot way with 
tho 1nter-.ct1on of another 50 toot risht of way, 
crossins aaid Tract No. 34; thonco.contlnuinl with ihe 
center line of said or1s1nal 50 Coot rilht of way above 
mentioned, s. T' 11' to• w. Z4B.93 feet to tho point ot 
BEGINNING, and contalnins &.ZTS·acres, more or leas. 

It is distinctly understood and asreed between the parties 

to thla deed that the parties of tho aocoad part, thei·r beira and 

aaaisna, shall have tho perpetual rilht to uao aaid 50 foot 

risht~ ot way above mentioned,· tosether with all other rlshta ot 

way shown on said plata, alons with and in conJunction with all 

other owners of said lands in Goose Crook Eatatea, for acceaa to 

tho property herein conveyed and to other property shown on aa1d. 

plata. 

It is distinctly undoratood and asrood that this conveyance 

la subJect to the exproaa reatric~lve covenants, runnins with the 

land, that no •oblle boae, either ainllo or doublew1de 1 aball'be 

placed on aald land at any tiae, and tbia covenant ••J be 

entorced by tho parties of the fh·at part, their aucceaaore and 

aaaisna, and/or by any owne~a of property shown on the plata of 

Gooae Creek Eatatea. 

The trac~ of land herein conveyed 1a a portion ot a aucb 

larcer tract ot land conveyed to tho 1rantora herein by Louella 

v, Turner, et ala, b7 deed d&tod Ausuat 15, 1118 1 of record in 

-z-
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said Clerk'• Office .in Dood Book 448, P•l• 342. B~ a Power of 

A~~ornoy da~ad Haf 22, 1979 1 found of record in oaid Clark's 

Office in Deed Book 458, P&la 370, John York Liadae~, James a. 
Lindsey, H,V, Lindsey, Jr., Ira c. Ra~liff and Ca~l Ca~wricb~, 

Jr., partners, ~radinc and doinc business as Goose Creek Partner­

ship, aran~ed and eonverod un~o Carl Ca~wrilb~, Jr., ono of ~be 

partners, full and comple~e au~hority •• aeon~ and attorner for -the partnership ~o prepare, executa, and deliver deeds tor and on 

behalf of said partnership. 

By agreement botvoen ~h• partners of Goose Crook da~od 

December 29, .1987, James a. Lindsey, tho owner of 20 pe:rcent 

intereat of said partncrabip, 1ranted ono•balf of bla intoroa~ in 

said part11ersblp unto J, York Lindsey and a.v. Lindsey, Jr.,· 

Trustees of tho •Lindaor 1987 Trust•, which &freemen~ vaa 

executed by all of tho other partners, and tho Cortifica~o of 

Partnership vaa amended ~o ahov said ~ransfor and ~he acceptance 

of the L1ndaoy 1987 Trust .aa a partner by certificate elated 

December 29, 1987, 

By acroement bo~weon tho partners of Goose Creek.datod 

January 4, 1988, James R. Lindsey, tho owner of 10 percent 

interest of aaid partnership, crantod his remaininl 10 percent 

interest in said partnership unto J, York Lindaor and H.V, 

Lindsey, J~ •• Truateos of tho •Ltndaer 1987 Trust•, vbich 

acreement was executed b7 all of tho other ~artners, and tho 

Cer~ificato of Partnership vas &lain amended to abow said trans• 

for and the acceptance of tho Linclao~ True~ •• a partner now 

owninc a ZO percent interaat in.aaid partnership. It is bore 

recited that ~be Lindsay 1987 Trust owns a 20 parcont interest in 

said Goose Creek.Partnersbip, the aald James R. Lindsay havins 

canve:rad his entire intoroat •• above aet forth. 
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ly Deed of C~~irmation dated September 19 1 1991, found of 

record in aaid Clork'a Office in Deed Book 625, pace 6?9 1 and the 

said Jamea a. Lindsey and Jeanette Lindsey, hia wife, executed a 

deed crantinc, sellinc and convoyinc, with Covenants of General 

Warranty of Title and Encliah covenanta, unto tho said J. York 

Lindaey and H.V. Linda~ Jr., Truateea of tbo Lindsey 1981 

Truat, and their auccesaora 1 all of the undivided richt, title 

and intereat in all lands bold by the aaid Jaaca a. LiDdae1 (and 

Jeanette Lindaoy), situate on Goose Creek, near North Ta:evoll, 

in Tazewell County, V1r&in1a, or1cinal17 containinl 593.5~ acrea 

end 1.039 acroa, and boinC the aaae property deecribed by aotee 

and bounda in the oricinal dood fro• Louella V. Turner, et ala, 

to tho or111nal partnors'of Qooae Crook, which aoid deed 1• dated 

Aucust %5, 1978, and found ot record in ea1d Clerk's Office in 

Deed Book 448, pace 342. There vas oxpreeslJ excepted froa aaid. 

conveyance executed by the said James a. L1D4aey and wife to the 

said Trustees ~f the Lindsey 1981 Truat all of tho various lots 

and parcela which wore heretofore conveyed o~t of the oricinal 

boundaries by aaid Oooao Crook Partnorah1p, fo~nd of record in 

aaid Clork'a Office. 

By Povor ot Attorney dated the 31st day of December, 1991, 

and to~nd of record in tho aforesaid Clerk'• Office in Deed Book 

629, page 919, Jobn York Lindsey &:Ad B •. v. LiJldSel'o Jr., Trustees 

of the Lindsef 1987 Trust, ~e, coa.t1tuted and appointed Carl 

Cartwrilht, Jr. and JohD York Lindso7, eitber one or both of whoa 

may act, aa the true lawful attorneys of the Truat, with author• 

itr of the Trustoea and.in their naae, plaoe and atoad, to 

baraain, sell, •rant &Ad convey proportiea owned br Gooao Creek 

!atat.ea. 

J. 
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Reference la bore aade .to eaob &ad all of the forecoiBI 

clocumonta, deeda, p~ata, Certificate of P&rtBorabip, &~~~endaonta -, .. 
tberet.o and l'owe~ra of Attono:r, tor ~ further and •ore particular • --· 

deacrlpt1on ot the real eatate bere1B conve:red and the hiatorr of 

the title thereto, 

WITNESS tho follow1nt danaturea and aGala:· 

JOHN YORK LINDSEY -H.V, LINDSEY, JR. 

IRA c. IU.TLIFF 
•. 

CARL CARTWRIGHT 1 JR. 

LINDSEY 198~ TRUST 

PARTNERS, TRADING AND 'DOING 
BUSINESS AS GOOSE ClEEK THIRSHIP 

STATE OF VIRGINiA, 

COUNTY OF TAZEWELL, to-wit: 

I, ""('& Wr11 -~ Slls" .l.t , a NotarJ: -Public for tho State of 

Y1r&1n1a, do hGreb:r certif:r .that CARL .. CARTWRIGHT, JR,, wboae 11&1110 

1a aicned aa a&ent and'attorne:r for John York L1ndaey, H.V. 

l.lndae;r, Jr.,· I'ra c.· Ratlltt .and Carl Cartvricht; Jr., L1nclae:r 

1981-Truat, partne~ra ot Gooao Creek Partnership,_ ~aa thia da:r .. · 

acknowledced the toreiolnc and hereto annexed inatru•ent, ·bearlnc. 

date the ~~day ot October, 199! 1 before_ae in •i Count:r and 

State. 

H:r Coma1as1on ixpirea: 

Given undor'm:r hand and official notarial aoal, thla ~he 

'Jt .,j- day o t October, 1992. 

Notar:r Public . 
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THIS. DEED I •ado this the !1!!!... dar 0 f It arch I 19 94 I by and 

between JOHN YORK LINDSEY, H.V. LINDSEY, JR., IRA C. RATLIFF; 

CARL CARTWRIGHT, JR, and THE LINDSEY 1987 TRUST tJ. YORK.LINDSEY 

and H.V. LINDSEY, JR~RUSTEESI, partners tradlns as Goose Creek 

Partnership, partiu ~f the Urat part, and JAMES s. HALL anc 

JOYCE s. HALL, husband and wife, as hereinafter •entioned, 

parties of the second part: 

. wxrnusm: 
That tor and in consideration of the sua of Fifteen Thou• 

. . 
sand Dollars I S15,000.00J,. paid·.and to .be paid as hereinafter 

mentioned, by the parties of the second part to the parties of 

the first part., and the baiance secured as he~ainafter •ont1oned 1 

the parties of the tirst part do hereby sell; srant and' convey,· 

with Covenants of General WarrantY of ~it.le and freedo• froa 

encu•brances, and subject to the restrictions, reservations and 

conditions hereinafter set. forth, u.nto• the ~aiel J~ea, s. Hall and 

Joyce S. Hall, husband and wife, as tenants b7 the entiretiee, 

with the ri(ht of survivorsh~p as at co .. on law, ~11 that certain 

tract or parcel of land, .si tuat.e, lTi.n( .and be ins in Jefferson· 

ville Kasisterial District,· Tazewell County·, VirCinia, known and 

desisnatad' as Tract No. 3 1 Section No. 4, conta1nins .1.152 acres, 

aa ehovn· on a plat entitled, •section No• 4, Gooae.Creek Estates, 

Property of Goose Creek Partnership•, found of record in the 

Clerk'• Office of the Circuit Court of Tazewell County, Yirtinia, 

1 n Plat Book 14 , paso 55 , and on Plat Card 4.085, · 8&id traet ~ins 

further bounded and described aa follows: .. 
TRACT NQ. 3 1 SECTXQN 4.: 

BEGINNING a~ a point on the •d•e of Virginia State 
SecondarY Route· &4•, said point beinl the· northeasterly-
corner of said.Tract No. 3 1 and the nortbwoatorl7 · 
corner of Tract No. 41 thence 1oavins·aa1d Hiahvar and, 

!.- • " ,,; ... ' 
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vith the division line between Tract No. S aDd Tract 
No. 4, s. 15'.18'.20• E. ~32.48 toot to a point, said 
point boinC tho aouthvoatorlJ corner of Traat No. 4; 
thence leavins Tract. No~ 4 and witb tho divialoa line 
between Tract No. 3. heroin convoyed and Tract No. 388, 
Section 1 of Goose Crook·Eatatos, s. 1• 02' 41• 1. 
446,71 foot to 4 poiri~ on said division line; thence 
leavins said Section 1 .and vi th .tho divlalon line 
.between Tract No.·3·~ein conveyed and Tract No. 2o 
Section 4, N. 67• 51' 20" w.·aso.82 Coot to a point on 
tho eda:e of.said V:l.rsinta Secondary .Route No. 844: 
thence with tho easterly risht·of wat.line of said 
hiclivay, with a curve to the debt, aa.id curve havinC a 
rad1ua. of 386.06 feet to a point on said road, thence 
vith .said road,.N; 44' 16' E. 170.54 feet to a polntl 
thence followinc the edse of said road, with a curve to 
the left, with a radius of 333.77 feet to a point: · 
thence followinc· the edse of sa:l.d road v:l.th a curye to . 
the ris.ht, vith a radius of 79,6 feet to a point; . 
thence vlth the odse of said road, N. 14' 41' 40" E. 
119,85 feet to the point of BEGINNING, contalninl 1.112 
acres, be the same aoro or loss. 

It is distinctlY understood and acroed between the parties 

hereto thAt the parties or the second part, their. heirs and 

aasians; shall have tho perpetual r:I.Sht t.o use .tho. liO toot ~iabt.a 

of vay above mentioned, ·t.o(ethor vitb all.otber riabt.a of va7 

shown on plata ot Goose Creek Estates, LD conJunction v:l.tb all 

other owners ot said lands :l.n.Gooee Croak Eat.atea, tor accoaa ~o 

tho propertY heroin conveyed. and to other proportf ahOvD OD said 

plata. 

It is distinctly understood and arreed that. ~bia coDVOJance 

is subJect to tho expreaa:re~trictive· covenanta 1 runninr w:l.tb.the . '' ··. .· . 
land, that no aobilo home, either elnll• or doublevide, shall be •.' 

placed on said land at any time, and thia oovenant aar be 

enforced by tho part,iaa·ot tho first part, their succaesors and 

aas11ns, and/or by anf ovnera of property ehovn on tho plata of 

Goose Creek Estates. 

The t.rsct of land herein conveyed :I.a. a portion of a a11cb 

larter tract of land eonveyed to the arantors herein by Louella 

v. Turner, et ala, by .deed dated Au1uat· 21 1 1978, of record in 

}. 
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said Clerk's Office in Deed Book 448, pase 343. By a Power ot 

Attorney dated Kay zz, 1979, found of record in.aaid Clerk'• 

Office ln Deed Book 458~ pase 370, John York·Llndsey, J .. ea R. 

Lindsey, H.V, .Lindsey,· Jr., Ira c. -Ratliff and Carl Cartwri&ht 1 

Jr;, par~ners, ~radlna and dolna business as Goose Crook 

Partnership, sranted and convoyed ·unto Carl Cart.wrilht1 Jr., one 
. . 

of the partners, fult-ind complete authority as &lent. and 

attorne1 lor the partnership to prepare, ex~cute, and del~ver 

deeds for and on behalf of said partnership. 

.. By aaree~ent between th~ partners of Goose Creek dated 

December 29, 1987, James R. Lindsey, the owner of 20K intereet of 

said partnership, sranted one-half of his 20% interest in said 

partnership unto J, York tindsey and H.V. Lindsey, Jr., Trustees· 

of the "Lindsey 1987 Trust•, which asrecaent was executed by all 

of the o~her partners,· and.the Certificate ot.Partnership vas 

amended to show said transfer and the acceptance of the Lindsey 

1987 Trust. as a partner by cert.ificate,dated Deceaber 29, 1981, 

By asreeaent. betw~en. the partners of Goose Creek dated . 

January 4, 1988, James a. Lindsey, the owne~ ·ot lOX interest of 

said partnershlp 1 sranted his remaininl' lOS_ interest in said 

partnership· unto J, York Lindsey and ·H,V. Lindsey, Jr., Trustees 

of the "Lindsey 1981 Trust.", which asreeaent vas executed by all 

of the other partners, and the Certificate. of Partnership was 

acain amended to show said transfer and tho acceptance of the 

Lindsey TrUst as a partner nov ovninf a ZOS. interest in aaid 

partnership," It 1a here recited that the Lindse:r 1981 Trust ovn, 

a ZOs lnt.ere•t ln said Goose Creek Partner-hip, t.be said James a 
Liftdsey hsvinc canvey.cd hls .entire· interest as above set .t.ortli. 

87 ·Deed ot Contirution dated September 19, 199l0 found of . . . . . . 
reeol'f! 1n said cleric'·~. Office .in ·o~ed' ·Book .82&, paf~ .. 8'19~. and t.h 

,· .)i 
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aaid James R. Lindser.and Jeanette Liadaey, b1a vito, executed a 
' .. '. .... . 

deed arantinlo aelli~l ~d converinc, vitb coveD&ata of Oeoeral 

Warranty of .Title and Enl~iah.oovenanta, unto· the aald J, ·York 

Lindaey and H.V, LindaeYr Jr,', Truatoea of the Llncla'er 1987 

Trust, and their aucce&lilora 1 all of tho undivided 'iol~~tbt, title 
··. 

and -intareat in all land a. held br the aaid J-•• R. Lindaey C and 

Jeanette Lindsey), situate' on Goose Creek, near No~th Taaevoll, _..._.. 
in Tazewell County, Virsinia, oris1na117 containins 513.52 acrea· 

and 1.039 acres, and boln1 tho same property 4eacr1b0d by ~etas 

and bounds in the oriSinal deed from Louella V. Turner, .et ala, 

to the orisinal partners of. Coosa Croak, which said deed is dated 

Auaust 25, 1978 1 and found of record in aaid Clerk'• Office in 

Deed Book 448, pale .342. There vas expressly excepted fro• said 

conveyance exocutod.b7 tho -aa~d Ja••• R. Lindaer and vita to the 

said Trust••• of the Li~daey 1981 Trust ail ~t ihe.varloua lots 

and parcels w~ich we.rc hcratofozoe conveyed out of ~he or11inal 

boundazolea by aaid Gooaa Croak Partnership, found of record in 

said Clerk'• Office. 

By Power of. Attorney dated Doce111bezo 31, 1991, and found of 

roeord in the aforesaid Clark's Ofrlca in Deed Book lzs·, pace 

919, John York Lindsey and H.Y •. Lindsey, Jr. 1 T~ateea of tbe 

Lindsey 1981 Trust,.aada, constitu~d and appointed Carl 

Car~wrich~. Jr. and John York Lindaey, eithezo one or both of 

whom may act
1 

aa the true lawful attorneys o: the Trust, vitb 

authority of th~ Trustees and in their naaa, ·place and atead, to 

ba~sain 1 sell, 1rant and convoy proportiaa o~ned by·Gooae Creek 

Estates • 

The conai~ration of Fifteen Thousand Dollars llli,OOO.OOJ 

above mentioned ia pal~ and to be paid aa follows: Pour Thousand 

Doll~• ($4,000.001 thereof ia cash in hand paid by ~ partiea 

. J: 
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of th~ second part to tbe parties of· tho first part, receipt of 

which 1a !1-Cknowledacid, anCI tho balance of Eleven Thousand Dollars 

ti11,000,00I is evidenced by a certain nesotiable proaiaaory 

note, bearins oven date herewith, .executed· br tho parties of tho 

second part, and payable to tho order of tho parties of the first 

part, with int.~rost~ereon, and is' secured by a p~rchaso •one)' 

deed of trust asainat said property, boarinC even dat~ herewith, 

. and intended to bo adai~tod ·to roc~rd. i11111ediatolr follovinc tho 

recordation of this deed, t.o which re-ference 1a hero aade tor tho 

tor•• and provisions thereof, 

Reference ia hero· made t.o each and all of t.ho·forecoinl 

docu•ents, deed~, plata_, Cer.ti.tlcato of Partnership, .. ondaonts 

thereto ·.and Powers of Attorney, for .a further and aoro partlcula1 ·. ~ " . '", . . . . . •· 
doacrlpiion of tho:roal estaie. herein conveyed and tho:hiat.or7 oj ... . . ..... ':',;... ... .. . .; ' . 

•,fi'' • : : ".;~ •• ' -~~;,.: -:: •• 0' ' • .... !,;'MOO o ' 

tho title tho_reto .• ·. ~::~ .. · 

~ITMESS the.fo11owlns'silnaturos and seals: 

STATE OF VIRGINIA, 

JOHN YORK LIN»SEY 

H,V, LINDSEY, JR, 

IRA C, RATLIFF 

CARL CARTWRIGHT, JR •. 

LINDSEY 1981 TRUST 

COUNTY OF iAZEWELL, to-wit: 

... 
'. ···. 

. I,· ~,J,«iro W"'l~&± 1 a Notarr Public for tho State o 
I . 

VirCinia, do. horeb)' .certU'y that CARL CARTWRIGHT, JR., 'vhoao n• 

ia aianod as asont aud att.orne:r. for Jolm York Lindao:r; H~.v •. . . . ... 
·•· . ........ : . 
.: 0 

... -.· 

:J. 
I: 

• 
Jf. ., 

.· 
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·-· ..... • 669 ,Ar£890 ' 
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Lindsey, Jr., Ira c .. Rat.liff ud Ca:rl CartVI'ilbt, Ji"11 LiDd .. f 

198'7 Trust, par~nor• of Qoo~~ Creek Partn8rahiPe ba .. tbia uj . .·· .. . 

acknowladsad tho foresoinl anci'hereto annexed inatruaent, be~rinc 

date the ;lT~ day of Harch 1 ·199•, before •• in •J County and' 

State. :..-. . .. 
Given under my band and.official notarial aeal, this the 

.:J.I:! daY of March, 199•, 

HY commiaaion expirea: ·'1f4a.c1. ;\ J¥1~ 
~w. \.1 ~-
~ Notary Public 
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PARTNERSHIP LIQUIDATION 
SATURDAY 

REMAINING 9 ACREAGE TRACTS· 6 HOMESITES 
GOOSE CREEK ESTATES 

JUNE 
1, '96 

A MOST DESIRABLE AND CONVENIENT LOCATION 
FRONTING ON AND JUST OFF ROADS 831 AND 645 

10·:30 AM 

(WHITLEY BRANCH ROAD) 

·:.~\~· T'7.LL, VIRGINIA 

\.•·J 
.;.Ji . .. 

17~ 

/ 

/1 
/ 

VIC.o•IIT"( MAF" 
~Oitl er:E!t. E~TA TE'~ 

l'•tooo· 

ON.PREMISES 

DIRECTIONS TO PROPERTY: From Rt. 460 iake exit at T.azewell Mall 
(Magic Mart) into North Tazewell an~ near the post off"ICe lake Whitney , 
Branch Road {831) approximately one mile to Goose Creek Estates­
auction arrows posted. 

IN A WELL ESTABUSHED DEVELOPMENT OF ATTRACTIVE AND 
WELL·KEPTHOMES AND NEAR TOWN, LAKEWITTENANDPLACES ..• 
OF WORK AND CENTERS OF ACTIVITY. 

PARCELS WILL RANGE IN SIZE FROM 1± ACRES TO OVER 8.5:!: 
ACRES. Most orthem lay well, have nice sites for homes and good views. 
These remaining homesites and tracts have been staked with identifying 
auction signs. 

TERMS: Cash. 10% down on sale day and balance at closing, not to 
exceed 30 days, or bank ftnancing available by Miners & Merch~IS Bank 
with 10,-o down sale day, 15% atdosingandbalanceovera 5-yearperiod 
at 9% interest. Other announcements to be made at sale. Lunches by 
WaiRe & Egg. 

LOOK IT OVER TODAY· CHOOSE THE ONES YOU DESIRE AND BE 
AT THE SALE PREPARED TO BID AND BUY AT BARGAIN AUCTION 
PRICES. Sale conducted for Goose Creek Partnership by -

GD& 
"Wytheville Our Home- The World Our Territory" 

GAINES DICKENSON AUCTIONEERS 
Real Estate Brokers 

P.O. Box 690. Castlewood. VA 24224 
Voice 540-738·9230 I FAX 540-738·8611 

MSpecialists in the Auctioni! .. ~~~­
Method of Marketing" i ·:;·: tLAJllffl~ 

'ffif9Fi==i=i=~~~~~~~~~~~~~~i=9_Fif.~~~:tf~·~~~~a:~~ 
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PARTNERSHIP LIQUIDATION 

AUCTION REMAINING 9 ACREAGE TRACTS· 6 HOMESITES 
GOOSE CREEK ESTATES 

A fl:lST DESIRABLE AND CONVENIENT lOCATION 
FRONTJNG·ON AND JUST OFF ROADS 831 AND 645 

TAZEWELL, VA 
SAT. JUNE 1, '96 • 1 0:30 AM 

Gi)& 
GAINES DICKENSON AUCTIONEERS 

Reai Estate Brokers 
P.O. Box 690, Castlewood, VA 24224 

Voice 540·738·9230 I FAX 540·738·8611 

·specialists in the Auction Method of Marketing" 

"Wytlln-illr Our Hum~-171t Wurlll Our Trrritury• 

r:::i:iiJ ';?~~ ~ LAHDAUC'RON C:OUPAHY.~. 
~ ·P.O. Box 73 " Wytheville, VA 24382 

VA A F 
Phone: 540.228-4131 • Fax: 540•228-4727 

••• #119 
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fHIS DEED, 111ade thls t.h~ JOt.h day oC !tay, i996, b~' Alad 

between JOH.'\: YORK LINDS£\'. H.\", LINDSEY. JR., IRA C, RATLI H, 

CARL CAR11i'RIQHT, JR. and THE LINDSEY 198 i TRUST c J, \'uRI\ L a:«i1SEY 

ana H.\". LINDSE\', JR. , TRUSTEES 1, part.ners tradinc as Goosr I." reo• I; 

Partnership, pat'ties ot th..!..Jirat part. and JAMES s. HALL and 

JOYCE s. HALL, husband and viCe, as horeina!~•r aentioned, 

parties or the lecond part.; 

WITNESSETH: 

That. tor and in considerat.lon or. the sua o! Fifteen Thou-

sand Dollars 1115,000.001, cash in hand paid, by tho parties or 

the second part eo the parties ot the first. part., rocolpt. or 

Which is acknowledted, the pat'tlos or the Clt'st. part. do her~by 

sell, srant and convey, with Co,·enant.s or General ~arrant.Y ot 

Title and treodom troa encumbrances, unto the said James s. Hall 

and Joyce S. Hall, husband and vito, as tenants by the entire-

ties, with the t'ilht ~t survivorship as at. common law, and 

subJect. to the restrictions, reservations and conditions het'e­

inatt.er set. forth, all that. certain tract. or parcel of land, 

situate, lylnc and boinl in Jeffersonville Hacist.orlal bist.rict., 

Ta~ewell County, Vlt'linla, known and deslcnat.ed as T.ract. l'lo. %, 

Srct.ion ~o. ~. cont.aininr 5.510 acres, as shown on a plat. 

entitled. ·section No. 4, Goose Ct'oek Estates, Prop•rt.r of Goose 

Crerk Partnrrshtp•, found ot record ln the Clerk's Ottlce of t.he 

Circuit. Court. of Tazewell County, Vlrclnia, in Plat. Book i~. pace 

55, and on Plat. Card 4085, said tract. beinl fur~h~r bounded and 

des~ribod as follows: 

!BAST NQ. Z, S£CTXQN 1: 

BEGINNING at a point on V1rc1nla Stat.~ Secondary 
Route 831 lerroneousl~ called No. 644 on the aforesaid 
plat.!, said point beinl tho SOUtheasterly COI:'ner Of 
Tract. No. 3, hct'et.otore conveyed b~ the parties or the 
tirst part herein to the parties ot t.he second part 

). 

. ··-·..(} 
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ht>rPira, t.~· Clvt'd Clatt'd !larch 9, l!t!lol, of r•cord lh sa~a 
\;lctrk'll IJCflCtt in Dt'l"d Book 15ti9, "'""" llll!i: tht'nct' •nth 
tnct dl\•ision lin• b&tw,.,.n Tr~tcts !'los. Z an.t 3, s. 61' 
51' zo• £, 65U,t;2 fctctt to a point: thenct' !., Ui' U.2' 
o11• £, 2~5.91 ff'ttt, beinl tht' southea111.erh• c:orner or. 
Lot ~o. 2 hert>i.n convctyed and th• northt'&sterh· corn••· 
pf Lot lto. I shown on sa·id plat; t.hence with the cth·i­
•ion Unt' bt>tWt"t'D Tract No. l and ·r1•act No, %, ~. $K' 
011'. s:c• li, i-16.58. Cco•t t.o 11 powt on the odre or said 
11tate llctcondnrt-DPad; then~e alonr the easterly ode• of 
solid road lo'\Lh a curve to the l'illht, said C\lrve ha\•inll 
a radius or 289.66 teet to a point on said road: thenct' 
continuinc with the easterly edce or said public road, 
N. 22' 08' ~o· £, 255.25 Cctet to ·c.ne point o! BEGIN­
NING, containinl 5.510 acr&s, aorct or loss. 

It is di•ttnctlr understood and acreod between the partses 

hcoreto that tht> p11rtiPII or the s&cond part, their heirs and 

1\>'SIIln•, Sllllll h~tv& tht> P•rpl"tual ri lht to us• all 50 Coot r i chu 

or way, tolt>Lher with all other rilhts or way, shown on plats or 

tloose Creek Estates, in conjunction with all other ownezos or said 

lands in Goo•• Creek Estatea, Cor access to the property her•in 

convt>)'ctd and to other propert)' shown on said plats. 

Goose Cr&ek Estates has also constructctd a road leadinq. fro• 

::;tar.• Secondar)' Routt' 831 across t.he northwesterly corner of 

Tract No. 1, Section~. and ~nto the southwesterly portion at 

rract ~o. 2 herein conveyed, and thence in a southea~tctrlr direc-

tion back into Tract No. 1, and the trantozos bereb~ trant to the 

parti•s or th• second part herein, thetzo heirs and assigns, th• 

rilht to us• sAid road rilht or way across the north~esterly 

corner or Tract No. 1 Cor access to Tract No. 2, and it is Cur-

thor understood that Tract No. 1, when conveyed. shall be cranted 

a ritht o! way to said road across Tract No. 2 tor access to said 

State S•condary Route 831. Said riCht otway ia ~0 teet in 

width. with the constructed road beinr cenorally in the middle oC 

&Aid 40 foot r.ifht O( Wa)'• 

The tract ot land herein conveyed is a portion ot a •uch 

larrer tract ot land conveyed to. the erantors herein by Louella 

J. -2-
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\', Turn~r, et als, b~· d~ed· dated Aucust U, UT8, of rec<Jrd in 

said Clerk's Office in De~d look ~~8, P•~e 342, By a Power of. 
' • I 

Attorney dated May 22, 1979, round or record in aaid ~lark'• 

Office in Deed &oak 458, pace 370, John York Lindsey, James R. 

Lindse)', H.V, Lindsey, Jr., Ira c. Ratliff and Carl Cartwricht., 

Jr., partners, tradinc and doinl business as Gooa~ Cre~k Part• 

nership, ;ranted and conv~ unto Carl Cart.wri;ht, Jr., one or 

the partners, Cull and complete authority as scent and attorney 

Cor the partnership to prepare, e~ecute, and deliver deeds Cor 

and on behalf or said partnership. 

By a;ree•ent between the partners of Coosa Croek·d~ted 

flecemb"r :!9, 1987, James R. ·Lt.nchu•y, \he owner or l!US tntPrrKf nl' 

said partnership, cranted one-half of. hia 2U~ Interest in ~aid 

partnership unto J, l'ork Lindse~ and H,V, Linds,.y, Jr., trustees 

or tht' "l.inabe)' 1987 Tru:u", which acreemeraL was ~lwcutrd by all 

of the other partn~rs, and tho Cortitlc:at.e of Partnership '"aa 

aautnded to sl)ow said transfer and the acceptance- or th~ Linds•r 

1987 Trust. as a partner~Y c~rt.1Cicat.e dated December 29, 198i. 

By acree•ent between the part.ners•or Goose Creek dated 

January ~. 1988, James R. Lindsey, the owner oC 10"' interest or 

said pnrt.n~rship, ;ranted his remainin; 10~ interest ln said 

part.nerahip unto J, Yo·rk Lindsey and H.V. Lindae)l, Jr., Truat.~os 

or t.he ~Linda~y 1987 Trust.", which acreem~nt. was executed br all 

oC the other par~ners, and the CertiClcat.e or Partnership was 

acain amended to show said tranater and the accep~ance ot the 

Lindsey Trust as a partner now ownint a 20$ Lntarest in said 

partnership. It ls here reci~ed that the Lindsey 1981 Trust owns 

a ZOX interest. in said Goose Creek Partnership, t.he said James R. 

Lindsey havinc conveyed his entire in~erest. as above set. forth. 

By Deed of Confirma~ion dated Sept.e•ber 19, 1991, found of 
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said Jam~• R. Lindsey and Jeane~te Lindaey, his v&te, e~ecu~ed a 

deed crantinc. aellinl and i:anveyinlo Wi~h Covenants or General 

!Oarrant)' of Title and En1lish covenants, unto the said J. rark 

Lindsey and H,V, Lindsey, Jr., Trus~oes at the Lindsey 1987 

Trust, and their successors, all or the undi\•idod ri1ht, tit.le 

and int.eres~ in al..l.-olands held by tho said James R. Linda~,- land 

Jeanelt.e·Lindaeyl, situate on ~oose Creek; near North Ta~evell, 

in Taze,.ell Co11nty, Vir1inia, oricinally cont.a&ninl 593.52 acres 

and bounds in the oricinal deed tro• Louella V. Turner, ~t al111, 

to the oricinal partners ot Goose Creek, which said deed ia dated 

Aucust. 25, 1978, and round at. record in said Clerk's Ottlce in 

Deed Book 448, pace 342. Thera vas expressly excepted fro• said 

conv•yanc:e executed by the said James R. Llndaer and wife to the 

said Trustees or ~he Lindse)' 1987 Trust. all or the \'Mrlous 1ol.a 

and parcels which were heretofore c:on\'e)•od out or the orltinal 

boundaries by •aid Goose Creek Partnership, Ca11nd or record in 

said Clerk's Office. 

By Power of Attorney dated December 31, 1991, and found of 

record in the aforesaid Clerk's ortice in Deed Book 629, pace 

919, John York Lindsey and H.V. Llndaey, Jr., Trustees or t.h~ 

Lindsey 1987 Trust., made, .c:onst.lt.ut.ed and appointed Carl 

Cartwrish~. Jr. and John York Lindsey, either one or both ot 

whoa ••1 act, as t.he true lawful at.torno)"s or t.he Trust., with· 

authority oC t.he Trustees and in their naae, place and at.ead, to 

barraln, sell, rrant and convey properties owned by Qooae Crook 

Eat.ates. 

Roterence la bore aade t.o each and all ot the torecoinl 

documents, deeda, plata, Cort.ificat.o ot Partnership, aaendaonta 

-.a-

J. 

l 

I 
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th~r~to and Pow.-rs or Attorne)", tor • turther And lllor• Pltrliculnl" 

description,ot the real eatate hl'r•ln con~eyed and the hialor~• o1 

the title thereto. 

~ITNESS th.- following: sicnatures and seals: 

STATE OF VIRGINIA, 

JOHN YORK LI NDSE\" · 
II,V, LINDSEY, JR, 
IRA C. R.\Tl.IFF 
CARL CART~Rl~HT, JR. 
LINDSEY 1987 TRUST -. 

COUNTY OF TAZEWELL, to-vir.: 

I, C.....rl..., Hs.0 "t!Nl.t>..l , a soc.ar)· P\•blic tor the sr.au 

of Vir(inia, do hereby certify that. CARL CARTWRIGHT, JR,, whoar 

name is aig:ned aa acent and attorney tor John \'ork Lindse~·, 11. V, 

Lindsey, Jr., lra C. RatlU"C and Carl CartwrlCh\., Jr., Lindse)" 

1987 Trust, partners ot Goose Creek Partnership, has this dar 

acknovled(ed the torecoinc and hereto annexed instruaent, beArinc 

dat~ the 30th day ot Hay, 1996, before 111e in ayoCounty and Stat~. 

Given under ay hand and official notarial seal, this th~ 

~ day or 2::;::- 1996. 

My comalsaion expires; 

·5-

}. 

,, 
' 
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IHS11ItmENT 19682649 
RECORDED IN lME CLERK'S OFFICE tF 

TAZEW£LL COtiNlY OH 
JUHE 14t . ~ AT 82HQI'rl 
SIS.ee ;RANTOR TAX WAS PAID AS 

RSIUIRED 'FlY SEC 58.1-882 CF THE VA. COD£ 
ST~~~ S1,,. 
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ANNOUNCEMENTS 

AUCTION FOR GOOSE CREEK PARTNERSHIP UQUIOATION 
(ONE PRINCIPLAL IS OWNER/AGENT) . 

ACREAGE TRACTS.HOMESITES 
ON & JUST OFF RD 831 & 64S(WHITI.EY BRANCH RD)TAZEWal... VA 

SATURDAY, JUNE 1, 1991, 10:30 A.M. 
8Y: HORNEY BROTHERS LAND AUC"nON CO .. INC. & GAINES DICKENSON AUCTIONEERS 

1. TERMS: CASH· TEN PERCENT (10%) OF PURCHASE PRICE REQUIRED TODAY, BA!.ANCE AT CLOSING, 
NOT TO EXCEED THIRTY (30) DAYS, OR SANK FINANCING AVAILABLE BY MINeRS AND MERCHANTS 
BANK WITH TEN PERCENT (100~!. DOWN TODAY, FIFTEEN PERCENT (15%) AT CLOSING AND BAL.ANCE 
TO BE MADE IN MONTHLY PAYMENTS OVER A FNE (5) YEAR PERIOD AT NINE PeRC2HT(II%) 
INTEREST. DOWN PAYMENT CHECKS TO BE MADE PAYABLE TO C.R, BOLLING. AUQRHEY. CASHED 
AND PLACED IN A SPECW. ESCROW ACCOUNT UNTIL CLOSING. CLOSING TO BE ON OR BeFORE 
THIRTY (30) DAYS FROM TODAY'S DATE AT THE OFFICE OF C.R. BOUJNG. ATTORNEY, RICHLANDS, 
VA. BUYERS TO PAY CUSTOMARY CLOSING COSTS AT TIME OF CLOSING. Sa.LI!R SHALL PROVIDE A 
SINGLE GENERAL WAAAAHTY DEED OF CONVEYANCE FOR EACH BUYER. 

2. POSSEssiON; POSSESSION OF PROPERTY IS TO BE GNEH UPON DEUVERY OF DEEDS. 
. 3. REAL ESTATE TAXES:1996 TAXeS TO BE PRORATED AS OF CLOSING.: 

4. THE PROPERTY WILL BE OFFERED SU8JECT TO CONFIBMADON OH AI('( PART OR AU. BY OWNERS. 
5. IN THE EVI!NT OF TWO PEOPLE CLAIMING THE SAME BID. THE MAT:'"'::R. WILL BE LEFT TO THE JUDGE­

MENT OF THE AUCTIONEERS AND AUCnON COMPANIES. 
6. PROPERTY IS BEING SOLD SUBJECT TO SUCH CONDmONS. RESERVATIONS. RE§TBK:TIONS. RIGKJ· 

OF·WAVS AND EASEMENTS OF BECQRD TO THE exTENT THAT THEY LAWFULLY APPt.Y. COUNTY 
ORDINANCES APPLY. IN SECTION 5, A 30FT COMMON EASEMENT IS RESERVED AT THE EXISTING 
CULBERT ONTO LO'T 8 FOR INGRESS AND EGRESS SERVING LOTS S·THRU 11. THE! 30FT EASEMENT 
SHALL BE PARALLEL AND ADJOINING THE EXISTING DITCH UNE AND ACROSS THE! WESTERH 
PORTION OF LOTS 6 TMRU 10. IN SECnON 4, TRACT 2 HAS BEEN SOLD BY OWNERS AND IS 
WITHDRAWN FROM THE AUCnON.IN ADDmON TO THE 50' WIDE BIGHT• OF- WAY EXISTING ALONG 
THE EASTERN BOUNDARY LINE OF LOTS 5 THRU '• SECTION 6 AS SHOWN DN THE RECORDED PLAT, 
THERe WILL BE AN ADDinONAl. 60' WIDE EASEMENT AS EVIDENCED BY THE EX1S1'1NG ROADWAY 
WHICH IS GENERALLY DESCRIBED AS BEGINNING NEAR THE SOUTHEAST CORNER OF LOT 5, 
SECTION 5 AND CONTINUING ACROSS THE EASTERN PORTION OF LoTs 8 & 7 AND THEN CROSSlNG 
OVER THE WI!STERH PORTION OF TRACT 4 IN SECTION 3 APPROPRIATE PROVISIONS WIU. BE 
INCLUDED IN THE RESPEC11VE DEEDS-TO THE AFFECTED PROPER'TlES TO PROYID£ FOR THESE 
EASEMENTS. 
IN THE DEED TO LOT 5. SECTION 5, THERE WILL FURTHER BE RESERVED AN EASEMENT 30' IN WIDTH 
LEADCNG EASTERI.Y FROM THE EXISTING 50' WIDE ROADWAY IN THE EASTERN PORTION OF LOT 5, 
WHICH 30' WIDE EASEMENT IS FURTHER EVIDENCED BY AN EXJSTING DRM:WAY U!ADfNG TO TRACT 
4, SECT10N 3. I 

PI.£ASe NOTE A 49 FTEXISUNG ENTANCE NOT SHOWN ON MAP IS RESERVED IN SECTION 4 ACROSS 
PARCEL 11NTO PARCEl. 2. ALSO IN THE! DEED TO PARCEL 2THERE SHALL BE RESER'tED A 40FT 
EASEMENT FOR PARCEL 1 FOR INGRESS AND EGRESS OVER THE EXISTING ENTRYWAY. 

7. NEITHER SELlERS NOR SELUNG AGENTS MAKE ANY WARRANTY, EITHER EXPRESSED OR IMPUED, 
REGARDING THE CONOinDN OF THE LAHD. BUYER HAS BEEN GIVEN THE OPPORTUNITY TO INSP£CT 
THE PROPERTY AND PURCHASES THE SAME IN rrs PRESENT "AS IS• CONort'IONJN SEC'TJON 5, TO 
ENHANCE THE SIZE AND DEStRABIUlY, THE OWNERS HAVE ELECTED TO SEll. LOTS 5 AND 8 
TOGETHER, LOTS 7 AND I TOGETHER,AND LOTS 9 AND.10 TOGSTHER.THESE :S PARCa.S DO HAVE 
APPROVED SEPTIC PERMITS. NO OTHER' PROPERTY BEING SOLD TODAY HAS BEEN PSRK TESTED 
AND SI!LLERS DO NOT WARRANT THAT ANY PART OF IT WILL PERK. . 

a. SALE pROCEDURE: 
A. WE WILL AANOUNCE AS WE SEl.L HOW MANY PARCELS A PURCHASER MAY HAVE THE 

PRIVILEGE OF TAKING AT THE SAME PRICE, AND WE WIU. SPECIFY WMICH PARCEl.S 
HE MAY HAVE THE PRMLEGE OF TAKING. BIDDING WilL BE BY THE PARCEL AND WE 
WILL ALSO ANNOUNCE WHAT PROPERTIES WIU. BE OFFERED wmt HIGH BIDDERS CHOICa 

B. BLOCKING: NO BI.OCKJNG WILL BE PERMITTED. 
C. THE HIGHEST BIDDER ON ANY PARCEL OR PARCELS WILL BE REQUIRED TO SIGN A SALES 

AGREEUENT'ATT1iE CONCLUSION OF THE BIDDING ON THAT PARllCULARPARCEUPARCa.S. 
9. RESTRICTIONS:PROPERTY IS BEING SOLD FOR RESIDENTIAL AND OR AGRICULTURAL PURPOSES 

ONLY. NO COMMERCIAL OR INDUSTRIAL OPERAnDNS ARE PERMITTED. NO SINGLEWIDE OR 
OOUBLEWIDE MANUFACTURED MOBILE HOME SHALL BE PERMITTED ON ANY I.OT OR TRACT. 

10. WE ARE SELLING BY FINAL PLAT PREPARED BY DRAPER/ADEN, ASSOCIATES, WITH THE !XCEP'nON 
OF LOTS 5-10 SECTION 5 WHICH ARE BEING SOLD BY REVISED MAP OF SECitON 5, GOOSE CREEK 
PARTNERSHIP, 11121/91, 

THANK YOU FOR A TTENDlNG THIS AUCTION! 
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nus DEED or CORRECTlON, 1s made and entered Into on this the 15th day 

or July. 1996 by and between GOOSE C1tEZJt PAitrHERSBIP. pany of the llnlt 
pan. as Grantor. and CHAJU.OTrZ JL\1UiotAN PUCUTT. party or the second pan. as 
Grantec.· 

WHEREAS. by deed dated July 2. 1996 and recorded &n Deed Book 714. 

p;lll' 21 5. t't'rtaln property more pal1lcularly heretn and dcsatbed was convey~d 

by the party or the nrst part to the party or the second part and whereas this 
property was purchased by the party or the aecond part at a public aucuon which 
was conduett'd on June I, 1996: and, 

MIEREAS, It was announced at the public aucUon that the property was 
being sold subjeet to the restnctton that 1t could be used only for residential 
and/or n,:r1rultural purposes and that no stnsJe·wtde or double·Wide mobile homes 
would be permitted on the proPerty: and. 

WHEREAS. In rev'lewtng the said deed as recorded In Deed Book 714. page 
215. It appe:ars that these restncuons where Inadvertently omitted from the sald 
deed and whereas the parties desire to correct this error by execuung this Deed or 
Correetton. 

niAT FOR and In conslderaUon of the premises hereln. this being a Deed or 
Correetton. the party or the llrst part does hereby bargaJn. pnt. sell and convey, 
Willi GENERAL WARRANTY AND ENGLISH COVENANTS OFTTTLE. unto the said 
Charlotte Harman Puckett, aU that certain lot or parceL together With aD 

appurtenances !hereupon and easements bencfltUng the same. which property Is 

situate on Ocose Creek and Wbttley RJdge, In Tac:well Couno/. Vtrglnla, and Tracts 

s. 6. 7. s. 9 and 10 1n Sccuon s or Goose Creek Estates and as shown on that plat 
enutlcd 'CORRECTED Pl.o\T OF SEcn9N 15 QOOSZ CREEK ESTATES• wb1cb plat 
Is recorded In the Omce of the Clerk of tbe Clrcult Court or Tazewell County, 
Vtrglnla_ln Plat Book 32. paae 19. ReCcrmcc Is made to \be uld plat for a more 

} 
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panlcular descrtptlon ot the aaid property and the c:uemc:n.ts appllcable thereto. 
'Ibe above desc:rtbcd proputy as conveyed to the party of the second pan IS 

rescncted and Is being sold and m8f be used only for rc:asdenual and or agncultural 
purposes and no .:ommcn:tal or lndustr1al operaUons are permllled on the 
property. In addlUOn. no stngte-wtde or double-wtde mobUe homes are permltled 
on the property. 'Ibcse ~tncuons are deemed to be covenants runruns wtth the 
land and are bl!ld!ng on the party hereto their heirs. assigns. and successors and 
Interest. 

'Ibe tract or land herein conveyed IS a portion of a much larger tract of land 
conveyed to the grantors herein by Louella v. 1\lmer. et als. by deed dated Aupt -25, 1978. or record In said Clerk's omce 1!1 Deed Book 448, p:~.ge 342. Pursuant to 

the Articles of Partnership dated August 10. 1978 duly flied In the aforesaid Clerk's 
Office both John York Lindsey and Carl cUtwrtght. Jr. as Managing Partners have· 

CuD and .:omplete authortty to prepare. execute. and deliver deeds Cor and on behalf 
or said partnership. 

By agreement between the partners oC Ooose Creek dated December 29. 
1987, James R. Lindsey. the owner of 20 pereent Interest of ~ld partnership. 

granted one·halC or h1s Interest In aid partnership ~nto J. York Lindsey and H. V. 

Lindsey, Jr .. Tn&steea of the "LLndsey 1987 Trust", whtch agreement was executed 
by all oC the other partners. and the Ccruftcate of Partnership was amended to 
show said transfer and the acceptance or the Lindsey 1987 Trust as a partner t¥ 
certificate dated December 29, 1987. 

By agreement between the partners of Ooose Creek dated the 4lh• day oC 

Janua:y. 1988, James R. Undsey •. the owner ot 10 percent Interest or satd 

partnership. granted h1s remaining 10 perecnt Interest In said partnership untoJ. 
York Lindsey and H. v. Undsey. Jr .. Trustees of the "lJndsey 1987 Trust". which 
agreement was executed by aU of the other partners and the Ceruficate of 
Partnership was again amended to show said transfer and the acceptance or the 
Lindsey Trust as a partner now owntng a 20 percent Interest In said partnership. 

1t Is here redted that the Undsey 1987 Trust owns a 20 percent Interest tn 
said Ooose Creek Partnership. the said James R. Undsey havtng conveyed his 

enure Interest as above set forth. 

By Deed of Con8rmauon dated September 19;1991. found of record In said 
Clerk's Office tn Deed Book 82S, page 679; and the said James R: Lindsey and 

Jeanette Lindsey executed a deed granung. selling and conveying. with Covenants 
or Oeneral Wammty or ntte and English covenants. unto the said J. York Lindsey 

J 

. ,, 
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and 11. v. Lindsey. Jr •• Trustees or the Lindsey 1987 Trust. and their sur:cessars. aU 
of the •mcllvld••d rtght. title and Interest In aU lands hcld by the said James R. 
Ltnd!iry lund .Jeanette. Lindsey), situate on Goose Creek near North Tazewell. In 

Tallewell County. V\rRJnla, angtnally cantalnlng 593;52 acres and 1.039 aeres and 

btolnl( the same propeny descrtbcd ~ metes and 'bounds In the anginal ·deed from 

Lcuella V. Turner. et als. to the anginal partners or Goose Creek. whJch sald deed 
Is dutt:d Aui(Usl 25. 1978, and found or record tn satd Clerk's Omee tn Deed Book 
448. paJ.<e 342. There was expressly CICeepted from said conveyance executed '1¥ 
lhl' MOllet Jamc"!! Jl Lindsey and Wife tO lhe sa1d Trustees or the Lindsey 1987 1NSl 

nil o( the vanous lots and parcels whSch were heretofore conveyed out or the 

onJIInal boundaz:~es by sa1d Goose _.Sreek Partnership, found ~record In said Clerk's 

omce. 

lly Power of Attorney dated December 31. 1991. and found or record tn the 
afort."!!:tld Clerk's omce lri Deed Book 629. page 919. John York Llnd.sey. and H. V, 

Undli•'Y· Jr .. Trustees or the Lindsey 1987 Trust. made. consUiuted and appointed 

C;1rl C;mwrt~otht • .Jr. nnd John York Undsey. either one ot both or wham may act. as 
lhe trur and lnwful attorneys or the Trust. wtth authonty or the Trustees and In 

lhelr no1me. place and .stead. to bargain. sell. grant and convey properUes owned '1¥ 
Coose Creek Estates. 

a.:rert'nce Is here made to each and all or the foregoing documents. deeds. 

amended pluts. Certlllcale oC Partnership. amendments thereto and Powers oC 

Attorney. Cor a further and mC!re particular descrtpUOn of the tal estate beretn 
canveycd and the blatory oC the Utle thereto. 

wtnlESS the foUowtng signatures and seals: 
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JOHN YORK UNDSEY 

H. V. UNDSEY. JR. 

IRA C. RAnJFF 

CAN. CAR'IWRJGHI'. JR. 

UNDSEY 1987 'TRUST 

PARTNERS. TRADING AND DOING 
BUSJNESS M GOOSE CREEK PARINERSHIP 

J 
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STATE OF VlROlNIA. 

COUNtY OF TAZEWELL. to-wtt: 

l, 1\\:.J,..l\o, f:>.o~"' :J Nota:y Public Cor the State oC Vlrgtnla. do 

hereby eertUY that JOHN YORK UNDSEY. whose name IS signed as agent and 
attorney lor the Undscy 1987 Truat and u Managtng Partner Cor John York 
Undsc:y, H. V, Undsey. Jr •• Ira C. RatWT and Carl Cartwright. Jr •• Undsey 1987 

Trust, partners ol Goose Creek Partnership. has this day acknowledged the 

foregoing and hereto annexed Instrument. beartng date the ~h day or ~· 
1996. before me tn my County and State. ;.. ""1 

Given under my hand and omctal notanal seal. this the _i:. day or 
July, 1996. 
My Commission ExpireS: _,.:.Y_· ;.,;3 1...;·1;....;1;...... __ 

STATE: OF VIROINIA 
COUNTY OF TAZEWELL: 

-~ 

The fOR:gotng lnll.nammt wu aeknowlcdged beCOR: me on ttus the~ day or July. 
1996. by CHARLO'l"''E HARMAN PUCKE'lT. 

My CommiSsion E:qllrcl: ,_,,_,, 

J 
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-· .. -~·· tiOOF. Ill ~~.:.!I l"l 51'10 
~Hh liEE!.I, ••d• thh th• 21at day of Oc:tobcrr, Uh, II'· and 

Dl'twecrn John \'ork l.lSDSEY, H,\', l.lNDSE\', JR,, Ira (', RATLIH. 

l.'arl I.'.McTioRIUHT, JR. and THJ.: LISI.I~t::\' 1~111 r!Ct~r tJ. \ot•l. 1.•11•1.,.,., 

Partn•rsh1P• partll'S of the Cirst part, ana [land IOa~·n• ~ddl!:I.E\' 

aud £\'11 :iou..- !1c:l\lNSt\". hussa'i.cs and ~o·i fct, ns hl'rctl.natt.•t• laC"nt to11co.J, 

Jllll't il'S o( thf' Sf'COnd part: 

WITN£SSaH: 

lhat l'ot· and in considPration of lhct ll\IIS or Fll'lPt'll Th .. u• 

sand Dollars 1 s 15 ,.1)00. 00 1, cash in hand pAid b\· th• part i .. s .,r 

till' Sl't'Otod 11art LO Lhl' pat•tiPS O( thl' flrst. Pftrl, rl'Cl'ipt c.f 

~olnc:h u ·~·kuo,.lt"tlt:t"d, r.h• rart '"" of· th• 1"11'!11 P""' do hr•· .. h~ 

~<•11. rra•lt 11ud con,··~·. w1th (:o,·•nnnts or C•n•ral' IOarr".nn· n1 

Tit.J.• and rr••do• Cro111 enculllbrauc••· unto 1 h• said n"' iu ""~'"" 

!'lcl\inn•~· an..t £,·a Sue lic.-inne,., husband and wife, as tl'natH.ao ltr 

lhl' l'lltirl't.il'So with the rilht of IOUrvh•orshLp aS lit COIIIIIIOII 1AWt 

und suh,ie•·t to th• r•striction~t, re••r''•tLO~ts ana conditions 

h•r•1naft•r s .. t forth. all that c:•rtatn tract or pArcctl of. land. 

sttuau, lnnc and beinr in Jefr•rson,·Uh :otaUsterhl liLstrH·t. 

To&:;:l've11 Countr, \'irrinia, kno..-n and desirn•t•a as Tract r.oo. 1. 

~•cUou :o;o. ·1. contaitoin' 6. ·'-10 act·••· a .. sho"'" on " r•1at 

tont.itl•d· MS..-cr.ion So. 4, llooa.- Cr•:ok £staters." l'ropf'rt•• ot ..:inos• 

Cr•ek i'lut.n•rAI&ip". round oC re-c-ord in tho. ('lf'rk's urcl~• or thf' 

C'lrcuLt Court. of Tllzew•ll Count~·. \'ir•Unia, in Plat Oook 1-1. PACe 

5~. and on Plat Card 4085, said trac~ beinr rurth•r bound~d and 

d•~crlb•d as follows: 

IBc\Cj !i{!, I. ::t(;'[IOrs i: 

BEGlNNISG at a point on thct •••t•rl !I' boundar'' 1 Ln• 
or said \'arrinia S•condarr Rout.e No. 8:11, bein;· tiL• 
aouthwes1: corn•r ot Tract 1. Section -1, as shown on 
said pla.r.: thPnce with th• oasurh• boundar~· lin• or 
awid ro•d, in a norther1!1' direction ..-it.h an arc: to th• 



m 721 ~t765 
n llhl and A rAd oliS of :!i Jli, :!II II'C'I. 1\RIS ~ C'h•nd 0 ( 
tiM.Z" ftoPt tn 4 ~oant on R~ja r~aa raqnt ot war: 
th .. nc·to "'llh 1""'1 roAd runt or"'"~·. :.. II)' 15' Ju· 1:..· 
.1::."; h• .. t 1.0 a t•coint on aaicl ro:lct raclot oC l.:A>': thence 
"lorul ""ict rnAct ril(ht or vft\' in a northcorl\' dln.:tiolt 
"ilh Aft Al't' lO lltP IPf\ 1111.J II l'lloJIIIA of Jl•l,:l!l fPO\ Aftd 
" rhnro1 til::, 71 tu n t•OIIII. ott ••11•1 roru1 rtcht oC VA!\": 
I ho• ru•,. o·uu t IIIli 11111 vII h "n I ol rond I' I tdtl ,.,. "'"!>' , N , 15 ' 
JM• ~. ::~9,60 fp~L tun p~ittt. on aat&l roA..t rl~ht of 
Wn~. .. •• i '"' I.... Ill• I' I hVPM l I'U 1'111'1" .. r T rAC' I No. I a not t h• 
'"'"" ......... \'UI'III'I" of rt•ou•l :-.n, ::: LltC'II\11' "' Lh t.hl' 
oil\ iKIUII ...... lu•tloi'PII 'II'IU'I !lou. I an..t ll'ftC:l :>.o. ;:, l:i, 
lUI' ""' :IZ" E.""""li.:\8 r .... t 10 ,, pcoint C.ll thl' lih'itUOII 
I inl' hc•twt"l'll &•t·tiun hu, 1 oC liooaeo \:rco•k Eat.atua and 
::; .. ,.t h1n So. .a or Goose \:r••k ~:s~t ••: t.henc:• td t.h aaad 
d i ,., siun 1 in•• aPparat tuor s"id two ••c:tiona, S, 7 • 02' 
.at" ~. 200 r.~t t~ a point at thl' intera~c:tion or th• 
,.C:IIIIht•rb l•n• or Tract I, :iec:tion .... with thl' t•n•r­
A11~ nut'l.h•rl~· I ine oC Tr."ct 10, ~thlt ion 1, ol' Ooo•co 
r a•to••k f..• L" t.Ps: t h•nc• ~; i 1 t. 1 h• d i vial on L i n• b•twr.en 
T•·•wr 1. :; ... c·t.ion ~.""'I Tr"cl ltl, :l .. rt.ton 1, s. li:t' 1111' 
Iii- "· ti17 .11 r.-.. t to " putnr: t.hPnc:• contlnulnC ~. t.·l' 
l)!f' ::•· "'· '"'%.91i rll'cot. 1.11 th• point or rt•:I.IINNl~G. C'OII• 
IAiloill>l h, HU oU:I"P!Oo be thP ·IUUit' 1101"1' or Jeaa, 

It ,,. d•~•anr.tb· und•rsrood and •a(t'etod h•L~;een \he pat•tiea 

h;•a·to I u I h;~ I I lu• l"' l'l.tcoa 0 t I hi' IIC','Oinl pAr\ t then r h'fl ra 11114 

.,,.,.l>lu-., "hull lua\t• th•• p1Prr•;olutal riolhl I.U .. ,. ... All 1111 root rlothtlt 

"I ""~, tu,.c•lho•t· "'ilh ttl! ollaPI' rnfhl" or '"'r• llh\OWfl llh piAI.II Ol 

,;.,.,,.,. t't•o•c•lo ~"lnl;otO, tn con.iunc•ttOII Wit.h 1\LI other OVRI'rl of anld 

, . ., .. ,-,.~···•1 nnd Lo othcor prop•rLr ahown on sAid plaLa. 

TrAct So. 1, S•ction 4 lheorein C:OR\'ttl"edl, to the aouthwestl'rl;r 

t•nrtton or TrllC"t !'lo. 2 pre••aouall' c:on••eye..t to Jallll!'l s. H.all and 

Jo~·C'eo s. HAll, bl' dtoed dated Ha~· 30, 1996, tound or rec:ord.in 

sAtd •;l•rk'a Oftic-e in Deed Book ilZ, Pille 89%, and Lhenc:e in a 

southeasttorl)• direc:t.ion back into Tract No. 1, and it l.s dis• 

tinc:th· understood and acreed that the owners of Tract No. 2 

h•rcouutbo•·• mPntioned shall have the rilht and pr1v1lece o! uaina: 

sAid rond richt of war over, throuch and aero•• Tract. No. 1, 

~~~~ S•c:tton No. ~ •• hereinabove set. forth; it. 1• further underatood --
-2-
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I!ODl 721 ?-.:% 766 

rt'ltc'l So. :: fnr 1\t'Cl'll!l to Stat• lif'C:OIIdRI')' Rouu eat. li••i•l l'lolhl 

of ""~· 11 -IU fco•t in width and with t.htt eonatructl!'d ruRd ht'tiUI 

""n•rnll)' in tlu• a1ddla or •aid 40 raul rt.rhl at """' 

The- tract or lnml h..-r ... ln C'on\·to!o'P•I .. " port.lo.n ur " auu·h -Lnr;•r tract. of lane conv•t•d to t.hP crantors hPI'coln h)' Lnnrll" 

•aid Clt~rk'll orrtc:o In DtoPd nook 1-111, t•ftCI!' Jl::, l'ly 11 t•nw•••· .. r 

r\ttornt"'' dlllt"d Mny z::, 1919, found or l't"COt·d 111 aald l.'ll'l'l.' .. 

l.lnd•u•)', K,\', l.lnd•co,·, Jr., II·" 1·, katllrr 11nd lAI'l l'nrtw•·llrht, 

Jt•., JoRrt n,.,.,., r.rn•1lmot o111d tluln" lnu•tut•tu "" tiuu•r lrc•o·t. l'ul'l• 

neorshtr. rrnntl'r1 and con\'ctl'Pd unto 1:"rl rurl•.-r•'lhL, Jt· •• "'"' .. r 

roll' till' JU\1'1 111!'1'-'hl p tn J>l't'llfll't' t C'!\rol'llll' o IIIII I til' II \'"r ol .. rol" rur 

""'' "" ''"""' r •• r ""''' '""'''""''"h ,, .. 
(1,- .. ,,. .... lllt'lll b•I.Vto•n the pRrtnt'rll or GoOIII!' l:l'l!'t'k dnlrd 

Df!Cl"llbt'l' 29, 19AT, JI\IIII!'S R. l.tndsf'~'o 1 hi!' OWnl!'r or ::0" lutrro•Mt or 

l'lll'l.lll'l'lth It• uu1.o ,I, \'ot•k Ll ndar)' 1111d 11. \', 1.1 rulacoy, Jr. , T1•11•1 '""" 

of the• •Ltnollll",: 19Rr Tru11t.•, whlc~h ll!fl'tof'•Pnl ~"" toXt'C"tll cod h•· nil 

"••nd•d t.u 11hov aftld transfe-r and \.he acce-ptctncr or lhe- Llndlle-~· 

19A7 TruAt "" a partner by Cl!'rLi(icatl!' daLI!'d Deoce•ber 29, 19Ar. 

&y a;rPe-llent betvl!'en the partners or Goose CrPek d4tt'd 

January~. 1988, JAa•• R. Llndser, the ovn•r of IO':l inl.l!'l't'toL of 

1111ld PI\1'U1•1·ship, rrAntCPd hil• rl'lltdnin' 10~ tnLI'r1'1t ln •rdd 

pArLn••·shlp unLo J, ''ork Lindsey and H.\', Lind11e)', Jr., TruKtPC.OS 

" ·.:if./ .. 
..... _____ ::286:-" 
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"""'u 1\lll,.nolf'd to aha" 111 td trans rer and the a.:.:ept11nce or tllf' 

l.&nd.c,.~· Truat. ns 11 p~trtner now o"nint a ZO" tnt.ere~Jt. in said 

Jl"ruu•t"l' h t '"', r 1 ill h• re r•c i trd that th• L indse)" 19117 Trust a ... 'Ia. 
,.· 20" ,,.,.;.rMt in sAid &laos• ("I"Pt'k P•rtnership, the said Jalllf'l R. 

I. indo.,.)" hoa\ i no( c-onvcr~·•d hill •nt ire i nt. .. rest as aba\·e set forth. 

a) tr .. o•d or ~oiiTira11t1an datod September 19, 1991, round at 

rl"t:at•d in aa&d Cl•rk's Otfice in Deed Book 625, pare 679, and the 

said J11111•~ R. Lindser and Jeanette Lindser, his wife, exe.:ut.ed a 

d .. ,.d oJrantin(, sellinr and con\"e!l"ins, with Cov•nants or General 

""rrAnty or Titl• And Enrlish CO\"f'llllnts, unto the •aid J. York 

I '"''""!I" "nd H,\', l.lndse)"o Jr. I Truslf't'll or the Ltndsct)" lll87 

Trlllot, 11nd thl"·tr IIIIC'Cctll0l'll 1 All or the undl\'lded rlllot, tith 

nrut intt'l'"""' In all lands ht'ld b)· th• said James R, Ll ndst')' land 

,::cui J,UJll ou·rl's, nrul bt'IRII the• lltlllf' pt·ot>l'l"LY described b)' 111er.es 

·""" 1-or>~uuts in the orltlnal d~f'd troll Louella \', Turner·, ut ·ala, 

tn t .,., olrlvinnl pt~rt.n•r• or lloou• Creek, which said deed h dat"d 

·\111JIUH ;:!I, I !118, and round or re.:ord 111 Sllid Clt'rk'• orr tee in 

0l'f'li hook HIt, J!Aie 3-4 Z, Th•n was e:o;prl"ssl y excepud fro111 sal d 

!UUd Ta·u .. to•r .. ur u ... l.ino.l••>' 1987 Trusr. all or til• \'ariou• Iota 

iuod l•nrc:f'l"' wh1ch w•re her•t.otor• conv•y•d ou' or the orlcinal 

loouudno·H·• t>~ •aid Gooae Cr•ek Part.nerahip, round ot zoecord ln 

1\~ Pow•r or o\1 torn•y dat.•d Dece111ber 31, 1991, and round ot 

rt"•'orol in th• ~trnr••aRid C'lerk'a ort1ee In Deed Book 621, pate 

\JI!l, John \'ark Lindaey and K,\', Lindaey, Jr., Trua\.ees ot the 

Lindaey 1981 Truat, made, consr.ir.utcd and appointed Carl 

J 
.... 

. ., . ~· .... 
· . 

• .:t. ... I .;;,.:-,.: 
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dOC!\ /_ i".St 1WJ~ 

I:Artwrll{h~. Jr. ~tnd John \'ork Lindst')', ~lth~r nnco cir t-cHh ,f ~o·hnm 

IIA)' cu:t, 1111 th~ tru• lAwful cUt.ornP)'K or thl' Trust, lo'ilh 

AUthoriL)' or thl' Trustees and tn the>ir nAml', placf' AIUI .......... I·> 

Estates. 

Rerwrl'ftCe> is here 1115Aat to •ach and all of t.hct for•t,rntJ 

rlOC:IIIIIl'nta I deec: ~' plata, Certif icat.e or Part.n•rahip, a~al'n•lllll'Uts 

th•r•to Aftd Poo;ers of' Attorney, for a further and aor• partic:ul~tr 

d•script.l.on of the real estate herein COI\\'e)·ed and th• histor!o" of 

the title thereto, 

-tTStSS t.h• followintJ sitJnatur•s and ••ala: 

STATE OF VIRGINIA, 

JOKN YORK LlNDSE~ 
K,V. LISDSEY, JR. 
IRA C. RATLIFF' 
CARL CARTWRh1HT, JR. 
LJND5£\' 19Bi TRCST 

C:OUNT\' OF' TAZEWELL, to-wit: 

DOl~G 
1\ PARTI'>F.RSH t P 

t, ~r I e..J I± "iter m q r:..J , 11 No tar~· Puhlic ft)r 1 h .. :;tnt• 

of \'ir!linia, do hereb)' Cl'l"tifY that. CARL CART-RtCHT, JR., "ho"" 

naact ts siiJned as atJeftt and art.orne)' for John \'ork Lends•~·. H.V. 

Lindae)'• Jr., Ira c. Ratliff and Carl Cllrtwrirht, Jr., Lindt.:e)' 

1981 Trust, pnrtnera of Goose Crl'ek P11rt.nership, has thi• dA!o" 

Ac:knolo'h•dltod th• forctcointJ and hereto annexctd instrument, t.n~a·rinc 

Stnlco, 

llh'l'fl und•r llll" hftnd and ol'frc:ial nut~&rrnl llf'ctl, lhll• llot• 

~ da)o' of October, 1996. 

..... .-~288-
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DEED 

THIS DEED OF GIFT, made this the u•l!ay ofQ..,. ... b 1997, by and between David Wayne 

McKINNEY and Eva Sue Mei<INNEY, husband and wife, hereinafter the GR:ANTORS, and 

Magarct BROWN, their daughter, hereinafter the GRANTEE; 

WITNESSETH 

That for and in consideration of the love and affection the Grantors have for their daughter 

the Grantee and for the fUrther consideration of One Dollars {$1.00) cash in hand paid by -the Grantee to the Grantors, receipt of which is hereby acknowledged the Grantors do 

hereby sell, grant, and convey, with Covenants of General Warranty and freedom from 

encumbrances, unto said Magaret Brown subject to ihe restrictions, reservations and 

conditions hereinafter set forth all of that certain tract or parcel efland situate, lying and 

being in Jeffersoiwille Magisterial District, Tazewell County, V~rginia known and 

designated as Tract 1-B of Section No. 4 Goose Creek Estates on the plate dated 

November 18m 1996 prepared by James D. Ribble, which plate is auached hereto and 

incorporate~ herein by reference and which tract contains 1.18 acres, said tract being 

fUrther bounded and described as follows: 

TR.ACTNo l-B. SECIION4 
BEGINNlNG at a point on the easterly boundary line of said Virginia Secondary 
Route No. 831, being adjacent to the northwest comer ofTract 1-C, Section 4, 
{which tract is more speciJically descn'bed by deed from the Grantors herein to 
Stephanie Bowling executed contemporaneously with this deed) ; thence along 
said road right of way in a northerly direction with an arc to the left and a radius of 

Pn,ond by DaWIL. &m- Eoq. 
K=. Kallur, PalciN. A c:.m,l>oll · 
'" Ben l!aU ~~. ... 

• TuawciL V"qinia 146' I 
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334.39 feet and a chord of 124.28 feet to a point on said road right of way thence 
N 870 31'30' E 409.82 feet to a point and thence S 2019' 14"E 125 feet to a point 

. on the southern boundary ofTract 1 Section No. 4. Thence S !7o 40' 46"W 
416.33 feet to the point ofBEGINNING, containing 1.18 acres, "be the same more 
M~ • 

The aforesaid being a part ofTract No. 1 Section 4 conveyed to the Grantors herein by 

deed dated the 21• day of October 1996 &om John York Lindsey, K V. Lindsey, Jr., Ira C. 

~ Carl Cartwright Jr. and the Lindsey 1987 Trust, partners trading as Goose Creek 

Partnership, which deed is of record in the office of the Clerk ofTazeweU County in Deed Book -
721 at page 764. · 

It is distinctly understood and agreed between the parties hereto that the Grantee, her 
. . 

heirs and assigns shall have a perpetual right to use all the SO foot rights of way, together with all 

other rights of way, shown on plats of Goose Creek Estates, in conjunction with all other owners 

of said land in Goose Creek Estates, for access to the property herein conv~ and to other 

property shown on said plate. 

It is also distinctly understood and agreed between the parties hereto that tlie Grantee. her 

heirs and assigns shall have a perpetual right to use of the road right of way referred to in the 

October 21• 1996 Deed, which leads &om State Secondary route 831 across the northwesterly 

comer ofTract No.I Section 4 to the Southwesterly portion ofTract No. 2 (which Tract had 

been conveyed to James S. Hall and Joyce S. Hall by deed dated May 30 1996, and found of 

record in the Clerk's Office in Deed Book 712 page 892) which road right of way travelS thence 

in a southeasterly direction back into Tract No.I. It is further distinctly understood and agreed 

2 

}. 

I 
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between the parties that Grantors by this deed do hereby Grant unto Grantee her heirs and assigns 

a Twenty foot (20) road right of way over, through and across those tracts"beU,nging to them and 

designated upon the November-tau. 1996 plat {attached hereto} as Tract 1-A "and which road 

right of way is shown upon the attached plat to which this deed refers to for a more specific 

description. Further it is understood by the Grantee that said twenty foot (20} road right of way 

continues on across bet Tract 1-B to Tract 1-C (As shown in the aforementioned plat attached 

hereto) and that Stephanie Bowling ,the owner ofTrac:t 1-C, her heirs and assigns, are possessed 

of a road right of way across said Twcnty...fs,Pt wide easement for the purposes of ingress a.,d 

egress to said Tract 1-C. 

Additionally, it is further distinctly understood that the Grantee her heirs and assigns in 

ownership of tract 1-B shaD possesses a perpetual easement for the placement. repair and 

maintenance of septic lines, which lines are for the use of a single family dwelling only, adjacent to 

the eastern edge of the aforesaid 20 foot road right of way up to _approximately 40 feet into the 

property of Grantors, Tract l·A Section 4 Goose Creek estates as shown on plat attached hereto 

and incorporated herein by reference . 

Reference is made to each and all of the foregoing documents. deeds, and plats for a 

further and more particular description of the. real estate herein conveyed and the history of the 

tide thereto. 

This deed is exempt ii"om recordation taX pursuant to Section 58.1-SllD of the Gode of 

Vtrginia, 1950, as amended. 

Pnpora1 b)' David 1.. H.._ Esq. 
1Co11Z. ~. Podcina, A CompboU 
9U BeD Bolt Aw. 
T-wcU. V;,pnia 2-ld.S I 
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WITNESS the folloWing signatures and seals: 

COMMONWEALTH OF VIRGINIA __.. 
COUNTY OFT A.:EWELL, to wit: 

DAVID WAYNE McKINNEY&. 
EVA SUE McKINNEY •. 

flJ;~ av~_, 
oavidWa~~V 
~~~-

• EvasueM~Q 

-I, lrNj r:\§''"!ftJ . a ~otary Public for the Commonwealth of Virginia, do 

hereby certifY that David Wayne McKinney, and Eva Sue Mci<iMey, have this day acknowledged 

the foregoing and hereto aMexcd inStrument, bearing date thet2f!!:day of August 1997, before 

me in my County and State. 

GiVen ..... my hand .... of5d~ ,.,.,.;a.- lids ... a 1997. 

. ~ I ~"tfot../ 

.,_.by David L.IW-..1.14. 
Xllr, ICwae', PatcW, A c:...p.u 
9H Baa Boll AYL 
TI&&Wdl. V"qiai& 141Ul 
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:NSTiMlE."'T t9700542 
RECORDED IN THE CLERI<"S Or""F!CE OF 

iAZE'w'Ei.L COUNTY ON . 
AUGUST 29t 19~7 AT 09 :SSAI': 

S E. L~IHS' ~t.:RK 
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DEED 

. 
TinS DEED OF GIFT, made this thel3'aay_ofc. .... ,\-, 1997, by and be~een David Wayne 

McKINNEY and Eva Sue McKINNEY, husband and wife , h~einafter the GRANTORS, and 

Stephanie BOWLING, their daughter, hereinafter the GRANTEE; 

WJIN'ESSETH 

That for and in consideration of the love ana affection the Grantors have for their daughter -the Grantee and for the f~rther consideration ofOne Dollars ($1.00) cash in hand paid by 

the Grantee to the Grantors, receipt of which is acknowledged the Grantors do hereby 

sell, grant, and convey, with Covenants of General Wamu1ty and freedom from 

encumbrances, unto said Stephanie Bowling, subject to the restrictions, reservations and 

conditions hereinafter set forth, all of that certain_tract or parcel orland situate, lying and 

being in Jeffersonville Magisterial District, Tazewell County, V~rginia known and 

designated as Tract l·C ofSecti~n No.4 Goose Creek Estates on the plat dated 

November 18111 1996 prepared by James D. Ribble, which plate is attached hereto and 

incorporated herein by reference and which tract contains 1.00 acres, said tract being 

further bounded and descn'bed as follows: 

IRACT No J.C SECTION 4 

BEGINNING at a point on the. easterly boundary line of said Virginia Secondary 
Route No. 831, being the southwest comer ofTract 1, Section 4, as shown on the 
plat entitled .. Section No 4, Goose Creek estates, Property of Goose Creek 
Partenership", found of record in the Clerks Office of the Circuit Court of 
Tazewell County, Virginia, in Plat Book 14, page SS, and on Plat Card 4085, 

J. 

• PLAINT1Ff'S ~ . 
1 EXHIBIT· ·.~ 
f::.' .''igf'"··. 
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thence with the easterly boundary line of said road. in northerly direction with an 
arch to the right and a radius of 2736.26 feet and a chord of 178.28 feet to a point 
on said road right of way; thence with said road right of way N. 100 45' 30" E. 
32.87 feet to a point on said road right of way; Thence N 87o 40' 30" E. 416.33 
feet to a point on the Southern Boundary of Tract 1 Section 4, ~ence S 63o OS' 
18" W 360 feet to a point, Thence S 640 09' 24" W 142.96 feet to the point of 
BEGINNlNG, containing 1.00 acres. be the same more or less. 

The aforesaid being a part of Tract No. 1 Section 4 conveyed to the Grantors herein by 

deed dated the 21" day of October 1996 from John York Lindsey, H. V. Lindsey,Jr., Ira C. 

Ratllfl: Carl Cartwright Jr. and the Lindsey 1987 Trust. partners trading as Goose Creek 

Partnership, which deed is of record in the office of the Clerk ofTazewell County in Deed Book 

721 at page 764. 

It is distinctly understood and agreed between the parties hereto that the Grantee. her 

heirs and assigns shall have a perpetual right to use all the SO foot rights of way, together with all 

other rights of way, shown on plats of Goose Creek Estates. in conjunction·with all other owners 

of said land in Goose Creek Estates, for access to the property herein conveyed and to other 

propetty shown on said plate. 

It is also distinctly understood and agreed between the parties hereto that the Gnmtee, her 

heirs and assigns shall have a perpetual right to use of the road right of way referred to in the 

October 21" 1996 Deed. which leads from State Secondary rOute 831 acros5 the northwesterly 
. . 

comer of Tract No.1 Section 4 to the Southwesterly portion ofT~ No;.2.(which Tract had 

been conveyed to James S. Hall and Joyce S. Han by deed dated Mlif·~o. ~996, and found of 
.... (j:.' . 

record in the Clerk's Office in Deed Book 712 page 892) which road right of way travels thence 

in a southeasterly direction back into Tract No. I. It is fUrther distinctly understood and asreccf 

}. 

I 
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between the parties that Grantors by this deed do hereby ~t unto Grantee her heirs and assigns 

a Twenty foot (20) road right of way over, through and across those tracts beronging to them and 

designated upon the November 18111 1996 plat (attached hereto) as Tracts1-A and 1-B and which 

road right of way is shown upon the mach~ plat to which this deed refers to for a more specific 

description. 

Reference is made to each and all of the foregoing documents, deed, and plats for a further 

and more particular description of the real estate herein conveyed and the history of the ti~le 

thereto. 

This deed is exempt from recordation tax pursuant to Section 58.1-8110 of the Code of 

Virginia. 1950, as amended. 

WITNESS the following signatures and seals: 

DA VII) WAYNE Mci<lNNEY &. 
EV SUE Mc:IONNEY 

f 

COMMONWEALTH OF VIRGINIA 
co~h~L. to wit: . . . 

~ Z ~ . a Notary Public for the Commonwealth ofVqinia. do 
hereby ~ avid McKinney, and Eva Sue M~, haw;ihiS day acknowledged 
the foregoing and hereto annexed inswment, bearing date the day of August 1997, before 
me in my County and State. · · · · · · 

Given under my hand and official notarial seal, • ~aY. gust 1997. 

}. 

l: , 
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Emsoit fl Deed. Book Pagefl Rec.Date Gnmtee(sl · Sei:don Lot## · 

6 457 483 5/4179 Stephen Robert Barrett et ux. 4 ·6 

7 457 869 5115179 William R Barrett et ur. 4 5 

8 462 692 9/11179 Aaron Donald Buchanan, Jr. et ur. 1 17•• 

9 462 189 9113n9 James D. Altizer et ur. 2 6 

10 463 45 9/18/79 Wayne D. Brewster et za. 1 Pt36 
4 7·8 

11 465 472 11129179 David Lee Hickman, Jr. 4 4 

12 465 . 723 12110179 Gary G. Ratliff et. ux. 5 2 

13 469 1 4/4/80 Carlos A Mosley et w:. 1 39 

14 469 787 5/5/80 White & Cole Coal Co., Inc. 1 13·14 

15 470 615 6/6/80 Wayne Douglas Short etzq". 5 1 

16 470 760 6/13/80 Wayne L. Thomas 1 32-33 

17 470 842 6/17180 Joseph E. Peery, Sr. et za. 1 15 

18 470 851 6/17180 Basil Asbury, Jr. et ur. 1 44 

19 474 357 9/17180 James D. Ribble, Jr. et za. 1 12 

20 479 663 2/9/81 Wayne D. Brewster et za. 1 1 

21 481 512 4/8/81 Leland L. Vaughn et ux. ·2 12-13 

22 483 792 6122181 Roger Wayne Hager et al. 2 20 

23 486 809 8127181 Patsy Carol Buckles 1 29 

24 488 160 1012/81 Tony S. Frederick et ur. 4 9·12 

25 492 355 2115/82 Jame.s E. Boothe et ux. 2 18 

26 492 608 2/18/82 Dudley C. Sargent et u..T. 2 19 

27 493 693 3123/82 Carl Thompson et za. 1 40r41 

28 494 512 4/6/82 Steven Lee Meade et ux. 1 18 

29 495 416 513182 C.G. Tullock 5 3-4 .. · .... 

30 500 104 10/6/82 Ralph E. Monk et za. 1 19 

-296-



~ !Uibit N I Deed Book j Page N j Rec. Date Graatee(s) I Sedioa l Lot II IJ 

31 500 194 10/11/82 Patty E. Kinder 1 21 

32 510 382 8/4/83 David J. Elswick et za.. 2 8 

33 530 166 2122/85 Leland L. Vaughn et za.. 2 11 

34 531 53 3125/85 Hubert Douglas Addair et za.. 2 7 

35 538 702 10/8/85 Alderson F. Lambert et za.. 1 43 

36 545 365 4123/86 Arvin 0. Estep et za.. 1 20 

37 548 339 6127/86 Carl Cartwright, Jr. 1 30 

38 565 328 712/87 V. Reina Hale 1 38A-B 

39 566 147 7/16/87 Andrew G. Kulchar l 6 

40 573 271 12131187 3-D Construction Co. 2 27 

41 579 290 6/9/88 William R Ste\lenson et za.. 2 26 

42 519 388 6/13/88 Basil Asbur}t, Jr. et za.. 1 44 

43 590 321 3/3/89 Reina Hale 1 37 

44 590 517 3/10/89 Sherman A Cain 2 30 

45 591 782 4120/89 Ted R Steele et za. 1 11 

46 604 784 3127/90 Lennie White et a/. 1 31 

47 608 867 6/29190 · . Leland L. Vaughn et za: 2 14 

48 609 330 . 7/13/90 Earm.al Stacy et za.. 2 3,4,9 

49 609 793 7121/90 James David Altizer et ux. 2 1,2,5 

50 610 187 812/90 Raymond Begil et za. 1 10 

51 611 81 8122190 W. Wade Lowe et ux. 1 7-8 

52 614 854 12/5/90 Thomas E. Kelly et ux. 2 23-25 
1 s 

53 614 862 1215190 Clinton W. McDaniel et ux. 1 3,4 
3 1 

. - 2 -
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U Exhibit #I I Deed Book j Page fl l Rec. Date Grantee(s) l SectioD I Lot #I II . 
.... 

54 615 442 12/19/90 Hobert Douglas Addair et &a. 2 28 

55 618 311 3/25/91 Robert J. Buffalow 2 17 

56 619 817 4126/91 Robey Lee tail et ur. 1 9 

51 620 922 5/24191 Timothy R Rutherford.et za. 1 16 

58 621 124 5/30/91 Leland L. Vaughn et ux. 2• 10 

59 624 36 8/12/91 Martin Luther Peety et ux. 1 22 

60 628 . 658 ' 1213/91 · Michael David Deskins et u.r. 2 21 
-61 629 236 12/16/91 Virgil Noakes 2 22 

62 629 923 1/6/92 James R Lindsey. Trustee 2 29 

63 632 856 3/9/92 Ennal Stacy et ux. · 1 25 

64 645 956 11112/92 Charles C. McCoy et ux. 1 34 

65 647 247 12/4/92 Ronald W. Householder l 42 

66 650 309 2/5/93 Clinton Wayde McDaniel et ux. 1 2 
3 2 

67 651 97 2125/93 Ecko,Inc. 1 27 

68 652 494 4/2/93 Ecko,Inc. 1 28 

69 658 81 7/14/93 Leland L. Vaughn et za. 2 15~16 
. 

70 658 324 7/20/93 Charlotte Harman Puckett 5 11 

71 662 552 10/4/93 JesseR Durham 3 10 

72 669 885 3/10/94 James S. Hall et ux. 4 3 

73 671 230 4/4/94 Peter R Hickey et ux. 3 11·13 

'74 674 204 5/18/94 Clinton Wade McDaniel et r.a. 3 3 

75 675 686 6/13/94 Michael Hamm et ux. 1 23 

76 677 402 7/12/94 Erma! Stacy et ux. 1 24 

77 693 810 617/95 Herbert Wilson Roberts et ux. 1 36 

- 3 -
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~ Exhibit II I Deed Book I Pase fl. j Rec. Date Gnmtee(s) j Section I Loti# ~ 

78 710 367 512196 Roger Robinette et ux. 1 26 

80 712 892 6/14/96 James S. Hall et ux. 4 2 

82 713 777 6/27/96 Richard A Forster et ux. 1 35 

83 714 215 7/3/96 Charlotte Hannan Puckett s 5-10 

84 714 219 7/3/96 Charlotte Hannan Puckett et al. 3 4-9 

86 715 705 7/29/96 Charlotte Hannan Puckett s 5-10 

87 715 . 709 7129/96 Charlotte Harman Puckett eta/. 3 4-9 

88 716 90 8/5/96 Richard A Forster et za. 1 35 

89 721 764 10/31/96 David Wayne McKinney et ux. 4 1 

90 736 816 8/20/97 Margaret Brown 4 1-B 

91 736 820 8/20/97 S!~banie Bowling 4 1-C 

- 4 -

-299-



2'\ :155 

16 492 60S DuJk) C Sarg.:nt et w. !9 

27 493 693 ~ 23 /82 Carl l hompson t!t II.X 40-ll 

28 494 Steven Lee ~1eadc t'l ILt. 18 

~9 495 416 .;; .l R2 cu rullock 3-4 

(04 lll,fl S2 ~'alph F MPnk ct w 
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I Exhibit II I Deed Book I Page # Rec. Date r Grantee(s) I Section l Lot II lj 

3l 'iOO 194 JQ/ ll /82 Patt\ F K 1 nder -,. I 21 
a ,, 
510 382 0 4 83 David J. I lswick ct !Lt. ~ 2 8 - -

33 1:. ~30 166 - 22 8') Leland),~ Vaughn et ux. 2 !I 

34 531 53 3 '25 85 Hubert Douglas Addair et ux. 2 7 
~ .,.. 

35 538 702 ' 10/8/85 Alderson F. Lambert et u.Y:. l 43 

36 545 365 4/23/86 Arvin 0 . Estep et ux. l 20 

37 548 339 6/27/86 Carl Cartwright, Jr. l 30 

38 565 328 7/2/87 a V. Reina llal~ 1 38A-B 

39 566 147 7/1 6/87 An_w-ew G Kulchar I 6 

40 573 271 12/31 /87 3-D Constr uction Co. 2 27 

41 579 290 6/9/88 WA!,Iiam R. Stevenson et 1cc. 2 26 

42 579 388 6113/88 Basil 1\:sbury, J r et u.x. ~:~ 1 44 

43 590 321 3/3/89 ~ Reina Ha le a m 37 

44 590 517 3d0/89 a Sherman A. Cain 2 30 
.... 

45 591 782 4/20(89 Ted R Steele et ux. I 1 1 
-

46 604 784 1-" 3/27/90 Lennie White et al. 1 31 
,, 

47 608 867 6129190 [1 LeJand ~~Vaug~,et ux. 2 14 
- I' .. 

48 -~ 609 330 7/13/90 Earmal Stacy e1 u.x. 2 3,4,9 
,-

~-

49. 609 793 7/21/90 Jarn,es David Altizer et ux. 2 1,2,5 

' 50 ,, 610 187 812/90 Raymond Begil e_f 1a. I 10 
rl' 

51 611 81 '• 8/22/90 W. Wade Lowe et !LX. I " 7-8 

52 614 854 12/5190 Thomas E. Kelly et ux. 2 23-25 
1 < 

5 

53 6!4 862 12/5/90 CJinton W. McDaniel e1 ux. '~ I 3,4 
3 I ---

- 2 -
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Gran 1 

54 615 442 12/19/90 Hobert Douglas Addair et ux. - 2 28 

55 ' 618 311 3/25/91 Rob~rt J. Buffalow 2 17 

] 56 619_ 817 : 4/26/91 Robey Lee Lail et ux. 1 9 
~. 

57 620 9~2 5/24/91 Timothy R. Rutherford et ux. t 16 
.. . 

58 621 124 - 5/30/91 Leland L. Vaughn et ux. 2 10 

· .. 59c 624 36 8/12/91 - Martin Luther Peery et ux. I 22 .. 
60 ~ 

628. k 658 12/3/91 Michael David Deskins et ux. 2 21 

) 61 629 236 12/16/91 Virgil Noakes 2 22 

62 629 ~ 923 1/6/92 James R. Lindsey, Trustee 2 29 

63 632 856 3/9/92 Ermal Stacy et ux. 1 25 
~ 

64 645 956 11(12/92 Charles C. McCoy et ux. 1 34 
~1 . ,. . .•. , -

65 647 247 12/4/92 Ronald W. Householder 1 42 

66 650 309 2/5/93 Clinton Wayde McDaniel etux. 1 2 
3 2 

67 651 97 2/25/93 Ecko, Inc. 1 27 

68 652 494 4/2/93 Ecko, Inc. I 28 

69 658 81 7/14/93 Leland L. Vaughn et ux. 2 15-16 

70 658 324 7/20/93 Charlotte Hannan Puckett 5 11 

71 662 552 10/4/93 Jesse H. Durham 3 10 

72 669 885 3/10/94 James S. Hall et ux. 4 3 

73 671 230 4/4/94 Peter R. Hickey et ux. 3 11-13 

74 674 204 5/18/94 Clinton Wade McDaniel et ux. 3 3 

75 675 686 6/13/94 Michael Hamm et ux. l 23 

76 677 402 7/ 12194 Ermal Stacy et ux. 1 24 

77 693 810 6n/9s Herbert Wilson Roberts et ux.. l 36 
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J Exhibit #I l Deed Book l Page# Rec. Date l Section l LoU ~ 

78 710 367 5/2/96 Roger Robinette et ux. I 26 

80 712 892 6/14/96 James S. Hall et ux. 4 2 

82 713 777 6/27/96 Richard A. Forster et ux. 1 35 

83 714 215 7/3/96 Charlotte Harman Puckett 5 5-10 

84 714 219 7/3/% Charlotte Harman Puckett et al. 3 4.9 

86 715 705 7/29/96 Charlotte Harman Puckett 5 5·10 

87 715 709 7/29/96 Charlotte Harman Puckett et al. 3 4-9 

88 716 90 8/5/96 Richard A Forster et ux. 1 35 

89 721 764 10/31/96 David Wayne McKinney et ux. 4 I 

90 736 816 8/20/97 Margaret Brown 4 1-B 

91 736 820 8/20/97 Stephanie Bowling 4 1-C 

- 4 -
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VIRGINIA: IN THE CIRCUIT COURT OF TAZEWELL COUNTY 

RICHARD A. FORSTER, CHARLES C. 
McCOY and LISA McCOY, 

Plaintiffs 

vs 

JAMES S. BALL, JOYCE S. HALL, 
DAVID WAYNE McKINNEY, EVA SUE 
McKINNEY, STEPHANIE BOWLING and 
MARGARET BROWN I 

APPEARANCES: 

Defendants 

October 21, 1999 

DEPOSITION 

OF 

JAMES S. BALL 

JAMES R. HENDERSON I IV I BSQ. 
Henderson & de Courcy, P.C. 
P.O. Box 843 
Tazewell, VA 24651 
Counsel for Plaintiffs 

) 
) 
) 
) 
) 
) CASE !1>. Cl99-000051 
) 
) 
l 
) 
) 
) 
) 

STEPHEN E. AREY 1 ESQ. 
P.O. Box 895 
Tazewell, VA 24651 
Counsel for Defendants, James and Joyce Hall 

SHEILA WEIMER, ESQ. 
Katz, Kantor, Perkins & Campbell 
996 Ben Bolt Avenue 
Tazewell, VA 24651 
Counsel for Defendants, David and Eva McKinney, 
Stephanie Bowling and Margaret Brown 

Reported by: 

Phyllls ~t. Mull ins, Court Heporter 
R t . 4 , sox 6 18 -A 

N~ll·t.h Ta..:ewell, VA .246.10 
l ~; ·ll) )· q 7 Cl- 9 H J 5 
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MR. HENDERSON: I'm not saying what people call you 

behind your back. 

THE WITNESS: That's what they called me 

mines. 

MR. HENDERSON: Okay. you as 

Sam Hall? 

THE WITNESS: Mm-hmm. 

MR. HENDERSON: Okay. that we won't 

get into. Okay. 

MS. HALL: Hillbillies. 

MR. BBNDBRSOH: you're ••• Unless you're 

sophisticated, case you're a hill william. 

Right? 

one 

MS. 

MR. Okay. You're one of the owners of 

o.f property involved in this suit? 

Mm-hmm. 

HENDERSON: Oka~. And you've listened to a lot 

depositions so far? 

MR. HENDERSON: So I'm pretty sure you know why we're 

he·re . Now what do you reca 11 about the purchase of this 

second piece of property from the Goose Creek Partnership? 

THE WITNESS: Well, we bought it in good faith; we 

bough~ it for my ... to move my boy on; my daughtet·s. 

) 
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with? 

MR. HBNDERSON: Okay. And who did you discuss it 

THE WITNESS: Mr. Cartwright. 

MR. HENDERSON: And what did .you ask Mr. Cartwright? 

THE WITNESS : If the land, you know, if it had any 

restrictions on 1t and everything. 

MR. HENDERSON: Now why was it you asked about 

restrictions, was it because you •.. 

THE WITNESS: Because my property has restrictions on 

my tract of land. 

MR. IIBHDBRSOH: Okay. And your ·intention was to 

have, or you wanted this property without restrictions? 

THE WITNESS: Yes, sir. 

MR. HENDERSON: Why was that? 

THE WITNESS: To put my son•s home on. 

MR. HENDERSON: Okay. What kind of a home? 

THE WITNESS: A manufactured home. 

of a home did he put on there? 

THE WITNESS: He 

MR. HENDERSON: Alright. 

pieces'? 

THE WITNESS: in two ( 2 ) pieces. 

MR. The same thing most people 

as a mobile home'? 

-310-
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VIRGIKIA: IH THE CIRCUIT COURT OF TAZEWELL COUNTY 

RICHARD A. FORSTER, CHARLES C. 
McCOY and LISA McCOY, ! (~0 

Plaintiffs 

vs 

) 
) 
) CASE :tD. 0!99-QOOOSl 
) 

JAMES S • HALL, JOYCE S • HALL, 
DAVID WAYHB McKIHHEY, EVA SUB 
McKINNEY, S~EPBAKIE BOWLING and 
MARGARET BROWN, 

Defendants 

october 21, 1999 

DEPOSITION 

OP 

) 
) 
) 
) 
) 
) 

DAVID WAYNE McKINNEY. 

APPEARANCES: 

JAMBS R. BEHDERSON, IV 1 ESQ. 
Henderson & de Courcy, P ·.C. 
P.O. Box 843 
Tazewell, VA 24651 
Counsel for Plaintiffs 

STEPHEN E. AREY, BSQ. 
P.O. Box 895 
Tazewell, VA 24651 
Counsel for Defendants, James and Joyce Hall 

SHELIA WEIMER, ESQ. 
Katz, Kantor, Perkins & Campbell 
996 Ben Bolt Avenue 
Tazewell, VA 24651 
Counsel for Defendants, David and Eva McKinney, 
Stephanie Bowling and Margaret Brown 

Reported by: 

Phyllis M. Mullins, Court Reporter 
Rt. 4, Box 618-A 

North Tazewell, VA 2~630 
(540) 979-9835 
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THE WITNESS: No·. After I give 

just said, you know, it's your 

MR. HENDERSON: building-a house 

there yourself? 

Site built? 

MR. HENDERSON: Okay. The ••• were you familiar with 

either of these homes at the time they were put on the 

property by your daughters; were you there when they were 

brought in, for example, or did you se~ them at the time? 

THE WITNESS: No, I didn • t, not when they was brought 

in, I seen them when I got home that evening, you know. 

MR. HENDERSON: Okay. So you didn't see them· until 

after they were there? 

THE WITNESS: Right. 

MR. HENDERSON: You never saw them before or didn't 

see them being moved in or anything like that? 

THE WITNESS: No. 

MR. HENDERSON: Once they were there, you were able 

to see what they were? 

THE WITNESS: Oh, yeah. 

MR. HENDERSON: Okay. And these ... These are what 

most people refer to as doublewide mobile homes; would you 

agree with that'? 

10 
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THE WITHBSS: Yeah, most people would. 

MR. HENDERSON: Okay. And they were moved onto the 

site and then, you know, affixed to the land there? 

THE WITNESS: Ri'ght. 

MR. BBHDERSOH: Okay. It came in two (2) pie as 
' 

far as you know? 

THE WITNESS: Right. 

. MR. HENDERSON: Now I I '11 ask 

'fHB WITHESS: Well, I' 11 tell you the same thing 

everybody else said. They're on you 

, Dwayne and Cookie got know, on ·footers, and 

part of theirs underpinned wit cinder blocks, actually on 

the •.• you know, but down and there's no 

axle, no tongues or on them. 

MR. BBNDERSOH: The parts that allow you to 

THE WITNESS: 

And they' ve been pinned to the 

ground, so t 

THE Right; they've got permanent porches 

. HENDERSON: Okay. Any other reason you know of 

ou wouldn't call that a mobile home now? 

THE WITNESS: No. 

11 
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VIRGINIA: IN THE CIRCUIT COURT OF TAZEWELL COUM'l'Y 

RICHARD A. FORSTER, CHARLES C. 
McCOY and LISA McCOY, 

Plaintiffs 

) 
) 
) 
) 
) 

Dr/ 
t . 

vs ) CASE NJ. 0199-Q00051 

JAMES s. HALL I JOYCE s . HALL I 
DAVID WAYNE McKINNEY 1 EVA SUE 
McKIMMEY, STEPHANIE BOWLING &nd 
MARGARET BROWN I 

APPEARANCES: 

Defendants 

October 21, 1999 

DEPOSITION 

OF 

MARGARET BROWN 

JAMES R. BBNDBRSON, IV, ESQ. 
Henderson & de Courcy, P.C. 
P.O. Box 843 
Tazewell, VA 24651 
Counsel· for Plaintiffs 

. ) 
) 
) 
) 
) 
) 
) 

S'l'EPBEK E. AREY, ESQ. 
P.O. Box 895 
T.azewell, VA 24651 
Counsel for Defen~ants, James and_Joyce Hall 

SBELIA WEIHER, ESQ •. 
Katz, Kantor, Perkins & Campbell 
996 Ben Bolt Avenue 
Tazewell, VA 24651 
Counsel for Defendants, David and Eva McKinney, 
Stephanie Bowling and Margaret Brown 

Reported by: 

Phyllis M. Mullins, Court Reporter 
Rt. 4, Box 618-A 

North Tazewell, VA 24630 
(540) 979-9835 
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''2 &tTMiss: Just about; I believe so. 

MR. HENDERSON: Okay. And what sort of homes did you 

look at? 

THE WITNESS: We looked at the Clayton homes and the 

Fleetwoods; that's about all. 

MR. BBNDERSON: Okay. Was that just what they had 

there on the lot? 

THE WITNESS: Nods yes. 

MR. HENDERSON: When you bought it, did you •.• Did you 

order it or did you just buy one that they had? 

THE WITNESS: Ordered it. 

MR. BBHDERSON: Ordered it. So this was built to 

specifi,cations? 

THE WITNESS: Nods yes. 

MR. HENDERSON: And this was a home that was built at 

a factory. Right? 

THE WITNESS: Right. 

MR. HENDERSON: Do you recall where? 

THE WITNESS: No . 

MR. HENDERSON: And who ..• How did you arrange to have 

the home moved onto your property? 

THE WITNESS: Harry's, it was through Harry's, the 

whole deal. 

MR. HENDERSON: Throug 

Yes. 

9 
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ERSOH: Anything of t er discussed 

.that with 

No, I have not •. 

MR. HENDERSON: Now let me ask you specifically, and 

once again, I'm not trying to trick you into saying the 

. words, doublewide, but one of the things that you were 

asked to admit was that· a doublewide inobile home was 

placed on your property and I think your answer .to that 

was that there is a home there,, but deny it's classified 

as a mobile home. Okay. Can you tell me why it's not a 

mobile home? 

THE WITNESS: It's not mobile now. 

MR. BEHDERSOH: Because it's now attached to the 

property in some way? 

'rHB WITNESS: Mm-bmm. 

MR. BBNDBRSON: Any other reason? 

THE WITNESS: No • 

MR •. ~ERSOH: Now isn't this, though, the same kind 

of home that people commonly refer to when it's sittinq 

there on the lot to be sold, as a doublewide? 

THE WITNESS: Yes. 

MR. HENDERSON: And it's moved to the property by 

having wheels under it and a truck pulls it out there and 

sets it up'? 

THE WITNESS: Right. 

16 
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OR\GlNAL 
VIRGINIA: · IH THE CIRCUIT COURT OF TAZEWELL COUNTY 

RICHARD A. FORSTER,.CHARLES C. 
McCOY and LISA McCOY, 

Plaintiffs 

) 
) 
) 
) 
) 

vs ) CASE HJ. 0199-QOOOSl 
) 

JAMES s. HALL, JOYCE s . HALL I 
DAVID WAYNE McKIMMEY, EVA SUE 
McKIMMEY, STEPHANIE BOWLING and 
MARGARET BROWN I 

. Defendants 

October 21, 1999 

DEPOSITION 

OF 

BVA SUB McKINNEY 

APPEARANCES: 

JAMBS R. BBNDBRSON, IV 1 BSQ. 
Henderson & de Courcy, P.C. 
P.O. Box 843 
Tazewell, VA 24651 
Counsel for Plaintiffs 

) 
) 
) 
) . 

) 
l 

• 

STEPHEN E. ARBY, ESQ. 
P.O. Box 895 
Tazewell, VA 24651 
Counsel for Defendants, James and Joyce Hall 

SHELIA WEIMER, ESQ. 
Katz, Kantor, Perkins & Campbell 
996 Ben Bolt Avenue 
Tazewell, VA 24651 
Counsel for Defendants, David and Eva McKinney, 
Stephanie Bowling and Margaret Brown 

Reported by: 

Phyllis M. Mullins, Court Reporter 
Rt. 4, Box 618-A 

North Tazewell, VA 24630 
( 540) 979-9835 
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that close. 

MR. HENDERSON: Right. 

TBB WITNESS: But we were told that there were 

no ••• there was restrictions. Carl Cartwright set on his 

porch and told my husband and I, now these are restricted, 

but yours is not. 

MR. BBHDBRSOH: Okay. So what he actually told you 

was that there were restrictions in the subdivision? 

TBB WITHBSS: Where he 1 i ves. 

MR. HENDERSON: Where he lives? 

TBB WITNESS: That side. 

MR. BBHDBRSON: But he was saying that he was going 

to make an exception for you all or ••• 

TBB WITNESS: No, he said there were no restrictions 

there; he did not make no •.• 

MR. HENDERSON: And what did you understand him to 

mean, was he talking about the lot you were buying or that 

section? 

THE WITNESS: The lot, the land we were buying. 

MR. HENDERSON: Just the land you were buying? 

THE WITNESS: Is no restrictions. 

MR. HENDERSON: Okay. 

THE WITNESS: All of that on that side. 

23 
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MR. BBHDBRSOH: Now all the land on that side? 

THE WITNESS: Mm-hmm. 

MR. HBHDBRSOH: Now is that what he said that all the 

land on that side was not restricted? 

TBB WITNESS: He said that over there is no 

restrictions. 

MR. HBNDBRSOH: Okay. 

THE WITNESS: This over here where I live is 

restrictions; that was his words. 

MR. BBHDDSOH: Did you actually· have anybody to look 

to see whether there were restrictions .in other people's 

deeds over there? 

'rBB WITHESS: David Harman did .that deed search and 

did· the work for us and he found nothing. 

MR. BBNDBRSOH: . Okay. 

'rBB WITHBSS: our 1 awyer • 

MR. HBNDBRSOH: And that • s what you were relying on? 

THE WITNESS: Yeah. 

s all I have on 

up. 

MR. I know the answer, 

but Where you live is the part 

describe it: Sticks out from 

24 
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Cash Register: TAZEWELL COUNTY 

Page 1 
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T i me : 14 : 48 : 16 

Cashier: REGINA ~ISER Ac.c:o~n t#: 000()29549 Cust. Transact ions: 
Trans. Type: PAY Oept/9illl: 

Name: ~ROI,.IN, MARGARET 
Name 2: 

Address: PO BOX 1170 
NORTH TAZEWELL VA 

Zip: 24630 •· 1170 
Desc: GOOSE CREEK ESTATES 

REL998 00038460001 P/I Dat.e: . 6115/1999 6115/1999 
Sill Date: 12/05/1998 Half: 1 

Map#: 075 06 00018 

Acreage: .000 
Mortg.Co.: 

SSN: 000 - 00 - 0000 
LOT lB, SEC 4, l.lB ACRES 000 - 00 - 0000 

Land: 
Original Bill: 
Penalty Paid: 

Date Type Drawer 
lE/05/1999 CHG 
11/18/1998 PAY JW 

$~~500 
$235.20 

$.00 

·Improve: 
Credits: 

Int Paid: 

Status: 
$37,500 

$235.20 
$.00 

·payment History Inquiry 

· Use: $0 
Discount: $.00 
Last Date: 11/19/1998 

Trans# Check Number Trans. Amount Balance 
$235.20 . $235.20 

2939 ADV /DT C $235 ·• EOCR . · ·s.oo---

F3=Exit History Inquiry F13=Comments/Value/Refund Reason 

~ DEFENDANT'S 
j EXHIBIT 
.; ~1 

-320- ~~~---' 



. ---· ·- . . . 

MAKE REMITTANCE TO: 
TREASURER OF TAZEWELL COUNTY 
P 0 BOX 969, TAZEWELL, VA 24651 

COUNTY OF TAZEWELL. VIRGINIA 
REAL ESTATE TAXES FOR 1998 

DESCRIPTION OF PROPERTY 
(Tax Rilla Pot $100.00 ol Au8ll8d Valuo .511) 

075 06 OOOlC 
GODSE CREEK ESTATES 
LOT 1C, SEC 4, .1.00 ACRE 

BOWLIN~, STEPHANIE 
PO BOX 1579 
NORTH TAZEWELL;. VA. 

Value of ~nd 

4500 

PAGI!NO 

392 

Value of Building11, 
Improvements · . 
and/or MlneraiiS · · 

38100 

··---""':'-·----· 
IJNE NO . BILL NO. 

oa. . 3136. 

Total value of Land, · 
Bulldlnga. tmprov• 
mcmta, and/or Minerals· 

·42600 

·238.-5~ 

DO NOT SePARA~E THESE CARDS.RJ~ .· BOTH PARTS TO TREASURER'S : .·. . . . . ,· . 
OFFICE OR YOUR PARTICIPATING BANK FOR VAUDATION. · ,. . . '; ':-'. • .. ; -; .... 

-~:· ·?:_;:~ ::·::··~··.;~·:.~::/ ... .. ·. · .. 
. . ,. .. • 



HENDERSON AND DECOURCY, P.C. 

JAMES R. HENDERSON IV 
FEUC!A H. Gl CCURCY 

David Wayne McKinney 
Eva Sue McKinney 
P.O. Box 1087 
North Tazewell, Virginia 24630 

Stephanie Bowling 
P.O. Box 1579 
North Tazewell, Virginia 24630 

Margaret Brown 
P.O. Box 1170 

· North Tazewell, Virginia 24630 

A PADF!SSlCNAL lAW CORPORA nON · 
227 WEST MAIN STREiT . 

P.O.Box843 · 

TAZEWELL, VIRGI_NIA 24651 

September 25, 1998 

James S. Hall 
Joyce S. Hall 
RRS, Box 212 

TELEPHONE: 540-988·5523 
FACSIMILE: 540-988•3129 

North Tazewell, Virginia 24630 

Carl Cartwright, Jr. 
P.O. Box 1128 
North Tazewell, Virginia 24630 

Re: Goose Creek Estates Lot Restrictions 

To the persons named above: 

I have been engaged to represent certain owners oflots located in the Goose Creek Estates 
subdivision in Tazewell County, Virginia, with respect to conveyances of property in that 
subdivision to the McKinneys and the Halls by deeds of record in the Office of the Clerk of the 
Circuit Court of Tazewell County, Virginia, in Deed Book 721 at page 764 and Deed Book 712 at 
page 892. Based on my investigation of the matter, I must notify you of the following: 

1. That the conveyance of Tract 1, Section 4 and Tract 2, Section 4 of Goose Creek Estates, 
and the later conveyances of portions ofTract 1, Section 4, violate the express and implied covenants 
of the subdivision which forbid the use of the property for mobile homes and double-wides. 

2. That there-division of Tract 1, Section 4 violates the plan of subdivision of Goose Creek 
Estates and impairs the vested rights of the owners of other lots in the subdivision. 

This letter will set forth the reasons for this notification and ask that you take. corrective 
action. Each of the notices set forth-above will be treated separately and in turn. 

-: DEFENDANT'S a 

i . _u. EXHIBIT . 
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David Wayne McKinney, et aL 
September 25, 1998 
Page2 

1. The conveyance of Tract 1, Section 4 and Tract 2, Section 4 of Goose Creek Estates, and the 
later conveyances of portions of Tract 1, Section 4, violate the express and implied covenants 
of the subdivision which forbid the use of the property for mobile hop:~es and doubl~wides. 

The lots in Goose Creek Estates were sold with a uniform plan of subdivision under which, 
it appears, all of the deeds made by the Partnership to various purchasers, up to the conveyances · 
cited above, contained the following language: 

"It is distinctly understooc:! and agre~d that this conveyance is subject to the 
express restrictive covenants, running with the land, that no mobile home, either 
single or doublewide, shall be placed on said land at any time, and this covenant may 
be enforced ... by any owners of property shown on the plats of Goose Creek 

· Estates." · 

This restriction appears in dozens of deeds made prior to the conveyances cited above. It appears in 
the conveyance of Tract 3, Section 4, to the Halls. According to my investigation, the omission of 
this covenant from the deeds for Tract 1 and 2 was not ~advertent; it was requested by the 
purchasers, who had actual knowledge of the restrictions, and was omitted wilfully by the sellers, 
represented by Mr. Cartwrigh~ in order to effect the sale. Plainly, all purchasers of these tracts had 
actual and/or constructive notice of the restrictions. It further appears that several mobile homes of . 
the sort. that violate the restriction recently have been placed on these lots. 

The Virginia law on point is very clear. Where a common grantor develops land for sale in 
lots and inaugurates a general plan of improvement for the benefit of the purchasers, the grantees 
acquire by implication an equitable right to enforce similar restrictions against parts of the tract 
subsequently sold without the restrictions to a purchaser with actual or constructive notice of the 
restrictions and covenants. See, e.g., Sloan v. Johnson, 254 V a. 271 (1997). This is generally referred 
to as an implied reciprocal negative easement. See, e.g., Mid-State Equipment v. Bell, 217 Va. 133 
(1976). It gives my clients the right to enforce against Tract 1 and 2 of Section 4 those same 
restrictions that were imposed on their properties. 

In addition, I note that this was a wilful and knowing violation of my clients' rights. The 
grantors and grantees are put on notice that this may be asserted as a claim for punitive. damages. 

Action requested: All of the deeds should be reformed in order to contain the express 
restrictions that are required by law. Any non-conforming structure that is now on Tract 1 or Tract 
2 (or any sub-part thereof) of Section 4 shall be removed and, in the future, no non-conforming 
structures will be placed on these tracts. 

Please advise me by October 9, 1998, of whether you will agree to take the action requested 
and of the time by which non-conforming structures will be removed. 
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David Wayne McKinney 
September 25, 1998 
PageJ · · 

2. The re-division of Tract 1, Section 4 violates the plan or subdivision or Goose Creek Estates 
and impairs the vested ri~ts of the owners of other lots in the subdivision. 

The lots in Goose Creek Estates were sold with reference to four plats, all ofwhich were 
placed on record. Section Four was recorded later in time than the first three sections and was the 
only one of the four plats submitted for approval under the Tazewell County Subdivision Ordinance. 
Generally, there were no public roads in the subdivision and none were· established by the plats; 
instead, easements were reserved over the various lots in the subdivision and lot owners were given 

· the rights to. use the easements. With the exception of certain lots located on an existing public road 
in Section Four. all of the lots in the subdivision were five acres or larger in size. 

The deeds to Margaret Brown and Stephanie Bowling are inconsistent with that general plan 
of improvement. These deeds are each for less than five acres and each deed purports to convey the 
right to use the existing easements in the subdivision. This increases the burden on the easements 
and, therefore, on the lots of the other property owners. Consequently, the implied reciprocal 
negative easements applicable to the subdivision preclude further subdivision oflots therein. 

I am aware that there-plat of the subdivided lots was ~pproved under the Tazewell County 
Subdivision Or~ce. Under Virginia law, a subdivision ordinance does not impair the vested 
-rights of landowners; the rights of my clients vested prior to the recordation of the approved plat 
concerning the re-subdivision. 

Action requested: Vacation of the plat recorded in Plat Book 40, pages 94 and 95; vacation 
of the conveyances to Margaret Brown and Stephanie Bowling recorded in Deed Book 736 at page 
816 and Deed Book 736 at page 820. 

Please advise me by October 9, 1998, of whether you will agree to take the action requested. 
Your prompt attention to these matters will be appreciated. 

Sincerely, 

DECOURCY, P.C. 

JRH/hs 

cc: James W. Harman, Esq. 

. -324-



ALTIZER, WALK & WHITE 
Attorneys at Law 

215 West Main Street 
P. 0. Bolt 30 , 
Tazewell, Virginia 24651 

Telephone (S40) 988-7979 
Facsimile (S40) 988-6707 · 

James R. Henderson, IV, Esquire 
P. 0. Box 843 
Tazewell, VA 24651 

Dear Jay: 

October 1, 1998 

David Grant Altizer 
Thomas P. Walle 
Robert A. Whiee 

John W. Gillespie, 1908·1996 
. Jack P. Chambers, Redred 

Re: Goose Creek Estates Lot Restrictions 
.AWW File 16429 

Our fum is retained by Carl Cartwright, Jr., to respond to your letter of 
September 25. Although our client is Mr. Cartwright, ·the other named property 
owners sought and received the permission of Mr. Cartwright to join with him in this 
response until such time as they obtain separate counseL There are several areas to 
address. 

First and foremost, we do not know the identity of your client or clients and to 
insure we do not have a conflict, we ask their identity. 

Second, as to your first contention, we do not agree the_lots in Goose Creek 
Estates were sold with a uniform plan of subdivision. Not all deeds made by the 
partnership contain the restriction you quote. In fact, we are told a mobile home has 
been within the subdivision proper since approximately 1982. One of the fxrst deeds 
made for the subdivisipn does not contain the restriction. Ignoring for the moment 
your argument, there is some question as to whether or not the structures subject to 
your complaint are mobile homes. They are on permanent foundations and even if the 
restriction was applicable, they may fall outside it. · 

Third, as to your second contention. the map I find for Section 4 is dated 1979. 
The properties in question have access directly from the Whitley Branch Road, 
presumably about which there is no dispute whether it is a public road, and the roads in 
the subdivision proper are not used for access. You will fmd fufther that a number of 

~ DEFENDAN1 
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James R. Henderson, IV, Esquire 
October 1, 1998 
Page2 

the roads within Goose Creek are public roads and for all we know, your client or 
clients are located upon those public roads and bave no standing to complain. Section 4 
has numerous lots of less than five acres. Perhaps such a complaint as your client or 
clients may have should have been raised many" years before now. 

Even if Mr. Cartwright was inclined to comply with your requested action, he 
would have no authority to do so. As it happens, we do not think the requested action 
is reaso~able or enforceable. If there is some solution pleasing and acceptable to all 
parties, then naturally we have an interest in· meeting and discussing those possibilities. 

Appreciating your attention to these matters, we remain 

Yours very truly, 

By: David Grant Altize~ ·-

DGA/vdj 

pc: Mr. and Mrs. David Wayne McKinney 
Stephanie Bowling 
Margaret Brown 
Mr. and Mrs. James S. Hall 
Mr. Carl Cartwright, Jr. 
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....... ~U ... -41 • .,-........ w. 

~.,.,_, __ ~~~,., .. ~·~ .. .. .., 
TREASURER OF TAZEWEU. COUNTY 
P 0 BQX 919, TAZEWEU, VA 2CISI 

REAL ESTATE TAXES FOR 1997 1296 

DESdUPTION OF PROPERTY 
11'• Rsla Pw $100.00 at AasesHd v ... .HI 

075 06 0002 . 
GOOSE CREEK ESTATES 
LOT ~· SEC 4, 5. 51 ACRES 

Value of Land 

11000 

Value of Bu11dings, 
lmprovemeniS 
and/or Minerals 

0 

IF PAID BY DEC ST1i PAY THIS AMOUNT ~ 

PENALTY AND INTEREST MUST 

"•·: Ill 

07 10367 

Total value oi Land, 
Buildings, Improve­
ments, and/or Minerals 

11000 

61.60 

BE ADDED AFTEr-R....;;D....;;E....;;;.C • .;...;5;.;.TH.;..;.__-t-------

HALL, JAMES S .. & JOYCE S. 
RR 5 BOX 212 
NORTH TAZEWELL VA 

L_ 24630_j 

DO NOT SEPARATE THESE CARDS-RETURN BOTH PARTS TO T~~~§Me~ TAZEWRL COUi~ 1 t· 
OFFICE OR YOUR PARTICIPATING BANK FOR VALIDATION. flY..,.. ________ _ 

MAKE AEUITTANCE TO: 
TREASURER OF TAZEWELL COUNTY 
P 0 BOX 989, TAZ!WEU.. VA 24851 

DESCRIPTION OF PROPERTY 
(Tax Rate Par Stao.oo a1 Au~t~sed Value .!6) 

075 .06 0002 
GOOSE CREEK ESTATES 

COUNTY OF TAZEWELL, VIRGINIA 
REAL ESTATE TAX~S FOR. _1999 

vcr r c.tu::.ul'l IV .LL.L..C 

Value of Land 

16500 

PAGE NO 

1055 
Value of Buildings, 
Improvements 
and/or Minerals 

5.9600 

LOT 2, SEC 4, 5. 51 ACRES IF PAID BY DEC 5TH PAY THIS AMOUNT ~ 

PENALTY AND INTEREST MUST 
BE ADDED AFTER DEC. 571-1 

07 10547 -
Total value of Land, 
Buildings, Improve-
menta, and/or Minerals 

76100 

426. 16 

Yl\ ·naM 
Pen~ "''NAS JO 'liiJI!8 

l!l 
uunwwo~tS.II:4 

L_ 

HALL. JAMES S. -~ JOYCE S. Interest 666\. Z. ~ AON 
RR 5 BOX 212 
NORTH TAZEWELL VA TOTA~ TAX p~r JP, '1 c 

24630 AND·--- 'II' 

DO NOT SEPARATE THESE CARDS-RETURN BOTH PARTS TO TREASURER'S 
OljFICE OR YOUR PARTICIPATING BANK FOR VALIDATION. 
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. MAKE RElloiiTfANCE TO: 
TREASURER OF TAZFNEU. COIJHIY 
P 0 SOX 919, TAZEWaL. VA 2.a51 

DESCRIPTION OF PROPERTY 
(Tax Rill" Pill' S 100.00 al AuAitii!IOCI Value .581 

075 06 0003 

I..UUN.U Ul- lA41:'NI:LI., VIH\:iiNfA 
. REAL ESTATE TAXES FOR 1998 

Value of Land 

GOOSE CREEK ESTATES 
LOT 3, SEC 4, 5. 152 

PAGE NO 

1303 

Value of Buildings, 
Improvements 
and/or Minerals 

72600 

BILl. loiO 

03 10419 

Total value of Land, 
Buildings, Improve. 
ments, and/or Minerals 

86800 

486.08 ACRES (filA~ BY D-~~ ~ ~~tHIS AMOUNT ~ 
)~ENALJ¥; ANq.JfJTEREST MUST r-------. 'i-_ B~,!f!DE~,E~_.DEC. 5TH 

:::-; ~-. ~ 'Penally 

HALL~ ~AMES S.· & 
RR 5 BOX 212 
NO~TH TAZEWELL 

. ' ~ . 
JOY. . S(;}~~· . t-1-nt-er-es-,-----1--------

VA ~~ FT=O=TA=L=T=A=X.=P=E=NA=l=~=r============== 

L ~630_j ~A_ND __ I~--R~ES~T--~-------------

DO NOT SEPARATE THESE CARDS-RETURN 80TH PARTS TO TREASURER'S 
OFFICE OR YOUR PARTICIPATING BANK FOR VALIDATION. 

MAKE REt.tiTfANCE IO: COUNTf OF TAZEWELL, VIRGINIA PAGE NO 
UlEASUnF.A OF TAlEWEI.l t;OtJNfY REAL ESTATE TAXES FOR 1998 1303 

UNE NO BIU. NO 

02 10418 
P 0 SoX 969, TAZ!OWEU.. VA 24651 
------------------------~~&RSQNV+bbE----~-----------r--~--~~----

Value of Buildings, Total value of Land, DESCRIPTION OF PROPERTY 
(Tnx Rare F'llf $100.no ol Mse:;~ Value .561 Value of Land · Improvements Buildings, Improve. 

and/or Miner Is nts, and/or Minerals 

075 06 0002 
'GOOSE CREEK ESTATES 
LOT 2, SEC 4, 5. 51 ACRES 

L 

HALL, ·,JAMES S. & "-'OYCE S. 
RR 5 BOX 212 
NORTH TAZEWELL VA 

11000 

2463D_j 

DO NOT SEPARATE THESE CI\RDS·RETURN BOTH PARTS TO ·TREASURER'S 
OFFICE OR YOUR PARTICIPATING BANK FOR VALIDATION. 
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...... '0 

UA1<i AEMtTTANCE TO: 
TREASURER OF TAZEWELL COUNTY 
P.O. BOX 969, TAZEWeLl. VA 24851 

DESCRIPTION OJ;.PROPERTY 
rrU Rail Par $100.110 al Assesaad Valu1 .,58) 

075 06 0002 

COUNTY OF TAZEWELL. VIRGINIA 
REAL ESTATE TAXES FOR 2000 

JEFFERSONVIlLE 

Value of Land 

1550( 

'PAGE NO 
1058 

·Value of Buildings, 
Improvements. 
and/or Minerals 

80500 
GOOSE CREEK ESTATES 
LOT 2,. SEC 4, 5. 51 ACRES Tax Due 

. Pre-Payments 

BALANCE DUE IF PAID BY DEC. 5 ~ 

HALL, JAMES S. 8c JOYCEp9JALTY AND INTEREST MUST BE 
RR s BOX 212 . ADDED AFTER DEC. 5 

NORTH TAZEWEL~ VA 
2463~ L 

1HISI CoiiiDS Mltlllf EK11H PAR7Sto1I'III!MIRJI'S CI'I'1CI 0111'1:111' I'MT1('NIIG IWIIC fltlll VMIMIIC'I. 

~';'T~RER oNLY coLLECTS TAXES, :~es~~~~is::::::~~:;r~~~'ZL.oR GRANT EXEMPTIONS, AND HAS NO AIJTliO 

MAKE AEMirrANCE TO: 
. TREASURER OF TAZEWELL COUNTY 

. P.O. BOX 969 TAZEWELL VA 24851 ' 

DESCRIPTION OF PROPERTY 
(Tax Rall!l PtJ $1110.00 al AssesSI!Id Valvo .56) 

075 06 0003 

. COUNTY OF TAZEWELL, VIRGINIA 
REAL ESTATE TAXES FOR 2000 
J~F'ERSOI NVIU.E 

Value of land 

Penalty 

Interest 

TOTAL TAX PENALTY 
AND INTEREST 

PAGE-NO 
1059 

Value of Buildings. 
Improvements 
and/or Minerals 

UNENO BILL NO 
10 10580 

Total value of Land, 
Buildings, Improvements, 
and/or Minerals . 

96000 
•. 

537.60 

II 

UNE NO BILL Nci 
01 10581 

Total value of land, 
Buildings, Improvements, 
and/or Minerals 

GOOSE CREEK ESTATES 15200 86200 101400 
LOT 3, SEC 4, 5. 152 ACRES 

Tax Due ?67.84 

Pre-Payments 

BALANCE DUE IF PAID BY DEC. 5 ~ 
HALL, ..JAMES S. l!~ JOYC EpENALTY AND INTEREST MUST BE. RR S BOX 212 ADDED AFTER DEC. 5 . 
NORTH TAZEWELL VA 

Penalty L 2463<:J 
Interest 

DOIIIJI'Sii!JWWI'DIIIIICAIIIII-RinRt BOTH PARlSto~Clfi'ICfOI'I'RQI'Mia'llntQtA/ttJOOit~ 
THE TREASURER ONLY COLLECTS TAXES, DOES NOT ASSESS PROPERTY, SET RATES OR 

TOTAL TAX PENALTY 

II GRANT EXEMPTIONS, AND HAS NO. AUTHORITY TO MAKE CHANGES ON THE TAX ROLL. AND INTEREST 

" DEFENDANT'S 
~· EXHIBIT 
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7f ~"1~e776 
VDGINIA.: Circuit Court of the County of Tazewell, on 'thursday, the 31st 

day of January, iD. the year of our Lord, two thousaD.Cl two. 

PBESERT: 'the Honorable Keary B.. Williams.- Judge. 

RICHARD A. FORSTER, CHARLES 
C. MCCOY & LISA C. MCCOY, 

PLAINTIFFS 

v. 

) 
) 
) 
) 
) 
) 
) 

JAMES S. HALL, JOYCE S. HALL, ) 
DA V1D WAYNE MCKINNEY, EVA SUE ) 
MCKINNEY, STEPHANIE BOWLING & ) 
MARGARETBROWN, ) 

ORDER 
Chancery Case No. CH99-00051 

5J 

This matter is befor~ the Court upon the pleadings, evidence presented at the hearing on 

November 16, 2000 and upon the arguments of counsel. In accordance with the findings and 

conclusions of the Court set forth in a letter dated August 14, 2001, attached to and adopted in this 

order; and it appearing to the Court from such pleading, evidence, argument and examination of the 

applicable law that an implied reciprocal negative easement was created during the development of 

the Goose Creek Estates Subdivision which would grant the Plaintiffs an equitable right to enforce 

a restriction against mobile homes; that the Defendants Hall and McKiMey both purchased their lots 

for value, that their deeds did not contain the restriction against mobile homes, that the Halls had 

actual and constructive notice of the restriction against mobile homes, that tht: McKinneys had 

constructive notice of the restriction against mobile homes and that therefore the Defendants were 

not purchasers for value without actual or constructive notice so as to make the implied reciprocal 

negative easement against mobile homes unenforceable; that the Plaintiff's have an equitable right 

to enforce the implied reciprocal negative easement against mobile homes as it applies to lots in the 

Goose Creek Estates Subdivision; that the structures in ~uestion located on the Defendant's lots arc 
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annexed to the real estate and are transferrable only by deed, are adapted to the residential use for 

which the realty is devoted and the intent of the owners is to make them a permanent accession to 

the real estate; that said structures, as they now exist are not of the type the common grantor intended 

to prohibit by the restrictions contained in the deeds io lots in the Goose Creek Estates Subdivision; 

that the said structures, as they now exist, do not violate the implied reciprocal negative easement 

against mobile homes. 

It is therefore ADJUDGED, ORDERED and DECREED as follows: 

1. The lots of the ·Goose Creek Estates Subdivision are subject to an implied reciprocal negative 

easement prohibiting mobile homes and the Plaintiffs have an equitable right to enforce compliance 

with this restriction contained in their deeds. 

2. The structures as they now exist on the Defendants' lots do not violate the restriction of the . 
implied recip~ocal negative easement prohibiting mobile homes therefore, the Plaintiffs'·requestcd 

relief that these structures be removed, is denied. 

3. This matter is ended on the docket of this Court. 

4. The Clerk is directed to provide attached copies of this order to counsel of record. Plaintiffs' 

objections to Para~raph 2, above, are noted and preserved. 

REQUESTED: 
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BOOK 7f PAGE778 
Commonnweal tlla of V irg imiia 

:JACUIT COURT JUDGES: 

EAAY A. WIWAMS 
uchanan County Courthouse 
.0. Box849 
rundy, Virginia 24614 
i40) 935·2451 

ICHOLAS E. PEASIN (Aelired) 
.0. Box606 
rundy, Virginia 24614 
40) 935·2451 

TWENTY -NINTH JUDIClAL CIRCUIT 
COUNTIES OF BUCHANAN, DICKENSON, RUSSELL AHD TAZEWELL 

August 14, 2001 

Stephen Arey, Esquire 
P.O. Box 895 
Tazewell, Virginia 24651 

James R. Henderson IV, Esquire 
Henderson and DeCourcy, P.C. 
227 West Main Street 
P.O. Box S43 
Tazewell, Virginia 24651-0843 

Gregory S. Matney, Esquire 
Katz, Kantor, Perkins, Campbell & Matney 
996 Ben Bolt Avenue 
Tazewell, Virginia 24651 

DONALD A. McGLOTHLIN, JR. 
Russell County Courthouse 
Lebanon, VIrginia 24266 
(540) 889-8049 (Lebanon) 
(540) 926-1635 (Clintwood) 

DONALD A. MULUNS 
Tazewell County Courthouse 
P.O.Box968 
Tazewell, VIrginia 24651 
(540) 988·5998 

Re: Forster, et al. v. Hall, et al. 

Gentlemen: 

Tazewell County Chancery 
Case No. 99-000051 

This matter is before the Court following a trial held 
in the Circuit Court of Tazewell County on November 16, 
2000. The Court thereafter received the parties' closing 
arguments on brief and has kept the case under advisement 
since that time. After fully considering the pleadings, 
arguments, evidence, and applicable law, the Court now makes 
the following findings of facts and conclusions of law: 

The first issue for the Court to examine is whether an 
implied reciprocal negative easement was created during the 
development of Goose Creek Estates Subdivision that would 
grant the Plaintiffs an equitable right to enforce a 
restriction against mobile homes. Second, if the Court 
finds that an implied reciprocal negative easement does 
exist, the issue becomes whether the structures on the 
Defendants' land are subject to the restrictions on mobile 
homes. 
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so or. 

Stephen Arey, Esquire 
James R. Henderson, IV, Esquire 
Gregory S. Matney, Esquire 
August 14, 2001 
Page 2 

The doctrine of implied reciprocal negative easements 
has been generally described as follows: 

(W)here a common grantor develops a tract of land 
for sale in lots and pursues a course of conduct 
which indicates that he intends to inaugurate a 
general scheme or plan of improvement for the 
benefit of himself and the purchasers of the 
various lots, and by numerous conveyances inserts 
in the deeds substantially uniform restrictions, 
conditions and covenants against the use of the 
property, the grantees acquire by implication an 
equitable right, variously referred to as an 
implied reciprocal negative easement or an 
equitable servitude, to enforce similar 
restrictions against that part of the tract 
retained by the grantor or subsequently sold 
without the restrictions to a purchaser with 
actual or constructive notice of the restrictions 
and covenants. 

Minner v. City of Lynchburg, 204 Va. 180, 18~, 129 S.E.2d 673 
(1963) (citations omitted). 

There is no dispute that all of the lots in Goose Creek 
Estates originated from a single tract of land subdivided into 
individual lots among five contiguous sections by the common 
grantor, The Goose Creek P~rtnership. The key factor in 
analyzing the existence or non-existence of an implied reciprocal 
negative easement is whether the common grantor engages in a 
course of conduct that would evidence an intent to execute a 
general scheme for the benefit of themselves and purchasers of 
the various lots. Id. Here, the evidence is substantial that 
Th~ Goose Creek Partnership had such an intention. 

First, as agent of the partnership, Carl Cartwright, Jr. 
testified that it was the intention of the grantors to include 
the restriction uta protect [the] property and the buyer" from 
mobile homes. Prior to recordation of the Halls' deed to their 
property at issue, sixty-nine out of seventy-three previously 
recorded deeds to lots in the subdivision contained an express 
covenant uthat no mobile homes, either single or double-wide may 
be parked and/or erected on the property," or a covenant with 
substantially the same language. The fact that four deeds were 
executed absent the restriction does not bring into question the 
intention of the common grantor, because as noted above, the law 
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BOO~ jf PAGE 780 
Stephen Arey, Esquire 
James r. Henderson, IV, -~squire 
Gregory s. Matney, Esquire 
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only requires that "numerous conveyances" contain substantially 
uniform restrictions in order to establish an equitable right to 
enforce the restrictions. ~ Certainly sixty-nine out of 
seventy-three lots (or nearly 95%) would constitute "numerous 
conveyances." 

The Defendants argue that the element of intent required to 
create an implied negative reciprocal easement is negated by the 
fact that the common grantor omitted the restrictions on each of 
their deeds. However, the Defendants ignore the fact·that such 
easements .come into existence not simply for the benefit of the 
common grantor and current buyer, but for prior and future 
purchasers as well .. 

The only situation where an implied reciprocal negative 
easement is unenforceable is where the buyer is· a purchaser for 
value and without actual or constructive notice. Here, the 
Defendants Halls and McKinneys purchased for value. Neither the 
Halls' nor the McKinneys' deed contained the restriction against 
mobile homes, however, both had some form of notice. The Halls 
had both actual and constructive notice. First, the Halls had 
previously purchased a lot subject to the restriction against 
mobile homes adjacent to the lot in question; second, the Halls 
admit they negotiated to have the restriction removed from the 
lot in question; and third, 95% of the deeds in all five sections 
recorded prior to the Halls' deed to their property in question 
were subject to the restriction, so as to put them on 
constructive notice. The evidence is conflicting as to whether 
the McKinneys had actual notice of the restrictions, but 
regardless, they also are subject to the constructive notice by 
virtue of the numerous deeds containing the restriction and the 
resulting lack of mobile homes in the Subdivision. 

The Court finds that an implied reciprocal negative easement 
does exist and that the Plaintiffs have an equitable right to 
enforce compliance with the restrictions contained in the deeds. 
The only issue remaining is whether the structures in question 
are "mobile homes" as contemplated by the restrictions 
incorporated in the various deeds executed. While the Court 
agrees with the Plaintiffs that the structures are technically 
mobile homes, the Court is of the opinion that the structures as 
they now exist are not subject to the restrictions as 
contemplated by the common grantors. 
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In making that determination, the Court finds it persuasive 
that the structures have been annexed to the real property and 
can now only be transferred by deed as real estate as opposed to 
personal property by certificate of title. In Virginia, making 
such a finding requires the weighing of three factors: (1) the 
degree of permanency with which the chattels are annexed to the 
realty; (2) the adaptation of the chattels to the use or purpose 
to which the realty is devoted; and (3) the intention of the 
owner of the.chattels to make them a·permanent accession to the 
property. Multi-Channel TV Cable v. Charlottesville Quality 
Cable, 22 F.3d 546, 553 (4~ Cir. 1994). A relevant statute in 
weighing factors (1) and (3) in effect at the filing of this suit 
was Virginia Code Se~tion 46.1-44. That statute stated that 
after a mobile home has been titled in this Commonwealth, the 
wheels and other appendages previously used for mobility have 
been removed, and the unit has been attached to the land, then 
the Virginia certificate of title issued for the unit may be 
returned to.the Department of Motor Vehicles for cancellation and 
the unit shall thereafter be transferred only as real estate is 
transferred. The structures at issue here clearly have been 
permanently annexed to the realty. Factor (2) also weighs in 
favor of the Defendants since the structures are clearly being 
used for the purpose to which the realty is devoted, i.e. 
residential purposes. 

While the Court realizes that whether or not the structures 
are classified as personal property or real property is not 
determinative of the issue at bar, the Court does find it 
persuasive that the structures are now classified as real 
property and can only be transferred with the property by deed. 
Moreover, "to determine the purpose of restrictive covenants we 
construe them in the light of the circumstances under which they 
were written." Bauer v. Ham, 223 Va. 31, 36, 286 S.E.2d 192 
(1982). The Court is further persuaded to find f~r the 
Defendants on this issue by the fact that Mr. Cartwright's 
testimony indicates that these structures as they now exist are 
not of the type the common grantor intended to prohibit with the 
restrictions contained in the deeds. As noted previously, the 
intention of the common grantor is key in determining the 
existence of an implied reciprocal negative easement. 

The Court does not ignore the fact that the condition of 
structures at the time they were moved onto the properties would 
have rendered them subject to the restrictions found in the 
various deeds. The Court suggests, without so finding, that 
perhaps the proper course of action by the Plaintiffs would have 
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been to seek an injunction at the outset of the placement of the 
structures. The Court also does not ignore the fact that the 
structures in the future could be converted so that they could be 
transported. In such an event, the structures would again 
constitute personal property, and would be of such a nature so as 
to violate the restrictions contained in the numerous deeds. · 
However, the Court finds that the structures as they·now exist do 
not violate the restrictions, therefore, the Plaintiffs' request 
for relief is denied. 

Counsel for the Defendants should draft and endorse an 
appropriate order fairly and accurately reflecting the findings 
in this Opinion, fo~ard the same to Plaintiffs' counsel for 
endorsement and subsequent entry by the Court. 

Very truly 

~ 
KRW/pjf 

-351-



VIRGINIA: IN THE CIRCUIT COURT OF TAZEWELL COUNTY 

RICHARD A. FORSTER, CHARLES C. 
MCCOY and USA C. MCCOY, 

Plaintiffs, 

v. 

JAMES S. HALL, JOYCE S. HALL, 
DAVID WAYNE MCKINNEY, EVA SUE 
MCKINNEY, STEPHANIE BOWLING, 
and MARGARET BROWN, 

Defendants. 

} 
} 
} 
} 
} 
}, 
} 
} 
} 
} 
} 
} 
} 

No. CH99-51 

. NOTICE OF APPEAL 

Now comes Richard A. Forster, by counsel, and gives this Notice ?f Appeal from the final 

decree of this Court entered on January 31, 2002. 

The transcript of the bench trial in this case has already been filed on November 29, 2000. 
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ASSIGNMENTS OF ERROR 

1. The Circuit Court of Tazewell County erred in holding that the "Defendants' 

lots do not violate" the Goose Creek Estates implied reciprocal negative 

easement prohibiting mobile homes. 

2. The Circuit Court of Tazewell County erred in finding that the mobile homes 

"as they now exist are not subject to the restrictions as contemplated by the 

common grantors." 

3. The Circuit Court of Tazewell County erred in finding that the mobile homes 

"as they now exist are not subject to the restrictions as contemplated by the 

common grantors" because the "Structures have been annexed to the real 

property." 

4. The Circuit Court of Tazewell County erred in finding that the mobile homes 

"as they now exist are not subject to the restrictions as contemplated by the 

common grantors" because they bad been converted pursuant to fonner 

Virginia Code Section 46.1-44 and no longer bad vehicle titles. 

ASSIGNMENT OF CROSS-ERROR 

2. The Circuit Court erred in determining that the lots in Sections 4 and 5 of 

Goose Creek Estates are subject to an implied reciprocal negative easement 

prohibiting mobile homes. 
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