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VIRGINIA: IN THE CIRCUIT COURT OF ALLEGHANY COUNTY

J. CHRIS ALDERSON

D.H. SCOTT, JR.

ELAINE S. SHAFLEY

SANDRA H. HARTLEY

ELLEN P. SIMMONS RAY

MICHAEL E. SIMMONS

PATRICIA R. HAYMAKER PLAINTIFFS

V.

ANNA L. FOX, TREASURER .

ALLEGHANY COUNTY, VIRGINIA

9212 WINTERBERRY AVENUE Q\)‘ ol- g4
COVINGTON, VIRGINIA 24426

and

SHERRY W. STULL

COMMISSIONER OF THE REVENUE

ALLEGHANY COUNTY, VIRGINIA

9212 WINTERBERRY AVENUE

COVINGTON, VIRGINIA 24426

and

THE COUNTY OF ALLEGHANY, VIRGINIA - DEFENDANTS

Serve:
Michael McHale Collins, Esq.
County Attorney, Alleghany County, Virginia
275 W. Main Street
Covington, Virginia 24426

Tammy D. Stephenson
County Administrator

9212 Winterberry Avenue
Covington, Virginia 24426

Cletus W. Nicely, Chairman and Member
Alleghany County Board of Supervisors
302 Morgan Drive

Clifton Forge, Virginia 24422

Charles C. Jeffries, Sr., Vice-Chairman and Member
Alleghany County Board of Supervisors

713 Dolly Ann Drive

Covington, Virginia 24426



Stephen A. Bennett, Member
Alleghany County Board of Supervisors
6800 Rich Patch Road

Covington, Virginia 24426

Rickey D. May, Member

Alleghany County Board of Supervisors
118 Landis Drive

Hot Springs, VA 24445

H.E. Eddie” Hall

Alleghany County Board of Supervisors

804 Summit Drive
Covington, Virginia 24426

BILL OF COMPLAINT
and
APPLICATION FOR CORRECTION
AND INVALIDATION OF TAXES ON
TANGIBLE PERSONAL PROPERTY
TO: THE HONORABLE DUNCAN M. BYRD, JR., JUDGE OF SAID COURT:

Come now your Plaintiffs, J. Chris Alderson, D.H. Scott, Jr., Elaine S. Shafley,
Sandra H. Hartley, Ellen P. Simmons Ray and Michael E. Simmons, by Counsel, and
respectfully represents that:

(1)  On January 1, 2001, each of your Plaintiffs was a resident of the
City of Clifion Forge, Virginia and owned one or more motor vehicles physically located
and normally garaged in the city of Clifion Forge, Virginia and subject to taxation as

tangible or personal property pursuant to § 58.1-3500 et seq of the 1950 Code of

Virginia, as amended, only.



(2)  On July 1, 2001, the City of Clifton Forge reverted to Town status
pursuant to § 15.2-4000 et seq of the 1950 Code of Virginia, as amended.

(3)  The Defendant, Sherry W. Stull, has assessed your Plaintiffs for
the entire calendar year 2001 for tangible personal property taxes upon the motor vehicles
described in paragraph (1) hereof.

(4)  The Defendant, Anna L. Fox, has billed your Plaintiffs for the
entire calendar year of 2001 for the tangible personal property upon the motor vehicles
described in paragraph (1) hereof.

(5)  Your Plaintiffs fully paid the assessments and taxes described in
paragraph (3) and (4) hereof on or before December 5, 2001 in a timely manner in order
to avoid the penalties and interest assessable on late payments of taxes.

(6) Between January 1, 2001 and December 31, 2001 (or July 1,
2001), the County of Alleghany had no authority, whether by statute, ordinance, or the
Constitution of Virginia to tax any personal property physically located and normally
garaged in the City of Clifton Forge, Virginia.

(7)  All assessments for taxes upon tangible personal property
physically located and normally garaged in the City of Clifton Forge, Virginia, between
January 1, 2001 and December 31, 2001 (or July 1, 2001) are invalid, illegal, without
legislative authority and violate Article X, Section 4 of the Constitution of Virginia and
§§ 58.1-3000, -3500, -3511, and —-3515.

(8) None of the motor vehicles owned by Plaintiffs and assessed for
taxes as stated in paragraphs (1), (3) and (4) were normally garaged or physically located

in Alleghany County, Virginia on “Tax Day,” that is, January 1, 2001; accordingly the



County of Alleghany had and has no authority to assess, levy and/or collect taxes on
tangible personal property physically located in Clifion Forge, Virginia, until January 1,

2002.

(8)  This application is made pursuant to § 58.1-3987 of the 1950 Code
of Virginia as amended. Plaintiffs sue in equity on their own behalf and on behalf of all
others similarly situated.

WHEREFORE, your Plaintiffs respectfully and humbly pray that this honorable
Court:

(@ Find that all assessments on tangible personal property
physically located and normally garaged within the City of Clifton Forge, Virginia on
January 1, 2001, by the County of Alleghany, Virginia be declared invalid, unlawful, and
unconstitutional;

(b) Order the Defendants, Anna L. Fox, Treasurer of
Alleghany County, and the County of Alleghany, Virginia to refund all payments of such
taxes on tangible personal property located in the City of Clifton Forge on January 1,
2001 to all persons who have paid such taxes, in full, or so much thereof as the Court
deems just, together with such penalties and interest as the Court and County, by

ordinance may provide;

©) Enjoin and restrain any and all further efforts the
Defendants Sherry W. Stull and the County of Alleghany, Virginia , to bill, collect, and

receive taxes on tangible personal property physically located and normally garaged in



the City of Clifton Forge prior to January 1, 2002 or such date as the Court may

determine; and

(d)  Award the Plaintiffs their costs and attorney’s fees, taking

into consideration the benefits to Plaintiffs and others similarly situated resulting from

this Application.
RESPECTFULLY SUBMITTED
J. Chris Alderson
D.H. Scott, Jr.
Elaine S. Shafley
Sandra H. Hartley
Ellen P. Simmons Kay
ichael E. Simmons
BY: X \
William A. Parks, Jr. \5
Attorney at Law
301 West Main Street
P.O.Box 1175
Covington, Virginia 24426

540-962-2222
540-962-2234-Fax

Counsel for Plaintiffs
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COMMONWEALTH of VIRGINIA

Office of the Arorney Géneral
Richmond 23219

900 Rxtt Marn Strest

Richmong, Virgin mﬁi

March 14,2002

The Honorable Sherry W. Swll

Commissioner of the Revenye for Alleghany County
9212 Winterberry Avenuc

Covington, Virginia 24426

Desr Ms, Stull:

You ask scveral qucmcms regardmg the enacoment by the 2002 Session of the General Assembly
of Chapter 78" amd its imnpact on the taxation of tangible personal property in the City of Clifton Forge for
the first six months of 2001, and for the Jast six months of 2001 after the city’s reversion to town status.

As the commissioner of the revenue for Alleghany County, you have assessed tangible personal property
located within the town at the county rate for the entire tax year 2001.

You first ask whether Chapter 78 requircs the county commissioner of the revenue 10 assess the
wngible personal property tax imposed by the City of Clifton Forge for the first six months of 2001, and
whether the city's 1ax rate, reduced by onc-half, equals $1.675 per $100.

Section 1, paragraph 2 of Chapter 78 provides:

The ungible persona) property 2ssessments by the county cormmissioner of the revenue
on the residents of the Town of Clifton Forge applicable to the tax year beginning
January 1, 2001, through 12:00 p.m. on June 30, 2001, shall be deemed to have been
assessments made by the commissioner of the revenue of the City of Cliftor Forge for
such short mx year. The tangible personal property taxes imposed by the City of Clifton
Forge based upon such assessments shall have met the requirement of Article X, Section
1 of the Constinztion of Virginia that all property, except as provided in the Constitution,
shall be taxed. In addition, such tangible personal property taxes applicable to the tax
year beginning January 1, 2001, through 12:00 p.m. on June 30, 2601, shall be levied at
the tangible personal property tax rates in effect in the City of Clifton Forge as of
January 1, 2001, but the amount of tax due shall be reduced by one-half w reflect the
short tax year beginning January 1, 2001, through 12:00 p.m. on Juae 30, 2001[.)

12002 Va. Acts ch. 78 (approved Mar. 4, 2002) (providing for tangible persona! property maxes for City aad Town
of Clifton Forge and Alleghany County for 1ax year beginning Jannary 1, 2001)
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The Honorable Sherry W. Swll
March 14, 2002
Page 2

Chapter 78 clearly establishes that your assessments are deemed 1 have been made by the commissioner
of the revenue for the City of Clifion Forge and requires that the 1ax be levied at one-half of the rate set by
the city to reflect the short tax year from January 1 through June 30, 2001.

The Clifton Forge City Council adopted an ordinance on June 19, 2001, setting the tax rate on
tangible personal property as follows: ,

For the calendar year beginning January 1, 2001 and ending December 31, 2001, upon all
ungible personal property of every kind and description Dot exempt from local taxadon,
there shall be a tax of Six Dollars and Scventy Cents ($6.70) for wery One Hundred
Dollars ($100.00) of assessed value and st an assessment ratio of 50%.

In instances when a request requires an interprewtion of & local ordinance, the Anomney General
historically has declined to mpmd in order to avoid bccommg involved in maters solely of local concern
and over which the loca! 3ov¢rmn¢ body has control. The cntity that enscted this ordinasce, however,
ceased 10 exist on July 1, 2001, 5 and canmot comect any mistakes or misinterpretations of its ordinance.
Furthermore, the primary question is the interpretation of an act of the General Assewbly as it spplies W
this ordinance. Upder these cirrumstances, I conclude that an exception to this Office’s policy is
warrznted.

The nominsl rawe is §6.70, and Chapter 78 clearly requires this to be reduced w $3.35. The
question js whether the nominal rate should also be reduced by the Sifty percent sssessrment ratio.
Technically, an asscssipent natio reduces the assessed value, not the nominal rate. Mathcmarically,
however, a fifty percent assessment ratio results in an effective tax rate that is fifty percent of the nominal
rete.

An agument could be made that the city’s fifty percent sssessment ratio, enected in
contemplation of its reversion o town status, was, in effact, a prorstion of the tax to roflect a short tax
year. I cannot accept this interpretation for the followmg reasons. First, the language of the ordinance
itself states that the Gfty percent tax assessment ratio-is imposed for the entire 2001 calendar year.

Second, § 1, paragraph 2 of Chapter 78 requires the tangible personal property tax to be “levied” at the °

rate in effect in the city on January 1, 2001, but then reduced by-on¢-half to reflecuham-momhhxyw
beginning the same date. *"The asscssment ralio is an integral part of the tx levy.”™

S¢c2 CUrTON FORGE, VA, memc: (2001) (providing that Ciry of Clifion Forge will revert © town sgmus on
Jnly 1, 2001).

ld § 1(C) {izposing and lovying tangihle porscaal property taxes within Town of Clifton Forge).

“Sse Op. Va. Arr'y Gen.: 1999 4t 69, 69; 1995 at 240, 241; 1991 at30 31 1986-1987 ar 347, 343; 1981.19%2 ot
611 472;1976-1977 at 17.

Seeadhnmnduwmmm parentbetical information eited supra pote 2.

Wise County Bd. of Supervisors v. Wilson, 250 Va. 482, 485, 463 S.B.2d 650, 652 (1995).
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The Honorable Sherry W, Suill
March 14,2002 -
Page 3

Therefore, it is my view that Chapier 78 requires you, as commissioner of the revenue, to levy the
wngible personal property 1ax at the nominal rate and asseasmoent ratio set by the City of Cliften Forge,
and reduce the 1ax amount by one-half to reflect the short tax year. Under the facts presented, this would
result in an effective tax rate of §1. 6757 for the six-month tax year beginning January 1, 2001.

Next, you ask whether the Alleghany County net eﬂ'ectivc.tnx rate for an entire year is $4.65, i.e.,
onc-half the nominal rate in Alleghany County of §5.95 plus $1.6S.

You state that Alleghany County assesses taxes on tangible persanal property locsted in the Town
of Clifton Forge at the rte of $5.95. Section 1. 13 of Chapter 78 ratifics the imposition of this tax at the
county tax rate, but requires you to reduce the amount of tax by one-half to reflect the shor six-month tax
year beginning July 1, 2001. The result of converting the deemod city tax and the actual county tx is that
the total cffective tax raic on the assessed value of tangible personal propesty in the town is $1.675 plus
one-half of $5.95, or $4.65.

You next ask whethar the result of the Act would be to issue a refimd or abatement of $1.30 per
$100 of the Allcghmny County tax assessed on property located Within the Town of Clifton Forge.

Since the county initially imposed the tmgible persanal tax at 2 rate of $5.95, the not result is a
refind or abaternent of $5.95 mainys $4.65, i.c., $1.30 per $100 of assensed value.

Finally, you ask whether the 1wo local governing bodies-may continue 10 negotiate a mutually
agrecable sharing or distribution of the funds between themselves.

Chapter 78 sffocts only the imposition of tax on property located within the City and the Town of
Clifton Forge. It has no effect on the ability of Allcghany County and the town to share revenue.
Bevenue sharing agreements between loedmes are subjeet to constitutional and gtatutory constraints as
nondmpmropmomofdm()ﬁioc. The most significant constraint is that @ revenus sharing
agreement constitutes a Jong-term financial obligation. Asticle. VI, § 10(b) of te Constitution of
Virginia prohibits counties from centracting debt or uhbhshmg a fixed contractual obligation to make
payments in future years, unless the proposed debt is mtbonzcd by general law and spproved by the
qualified voters of the county in n duly suthorized refercodum ®

Alternatively, if the revenue shering agreement is 2 one-time wansfer merely to adjust for the
unique events related to the city’s reversion to town status and the: tax revenucs affected by Chaprer 78,
such agreement would not be a longterm financial obligation. Acoordingly, the county and town may
mr&uch an agreement as they would any other financial obligation in the budget process for the fiscal
yess. '

’;g, $6.70 x S0% = $3.38 x 50% = $1.675.
5« Op. Vo A yGen. 1990 a1 48; 19841985 »t 96.
l9900p Va AR yﬁea Supra, a1 49,

%0 view of the responses above, it is not peocessary to aRSWEr youx qmmr:gn’dhaa&nmismuon of the
tangible personal proparty tax to be levicd oa residenss of the Toun of Clifton Fargs for tax year 2001,
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The Hooorable Sharry W, Smll
March 14, 2002
Pagc 4

With kindest regards, I am

35:528; 1:690; 54/02-023i

... 540 ©65-1624

st

Bradley B. Cavedo
Deputy Antorney General
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SB 246 Tangible personal property tax in Alleghany County.

Patron - Malfourd W. Trumbo (all patrons)

notes

Summary as passed Senate: (all summaries)

Tangible personal property tax in Alleghany County. Authorizes Alleghany County to retain one-
half of the tangible personal property taxes collected, or due and owing, from residents of the town of
Clifton Forge for tax year 2001. The remaining one-half shall be exonerated. If the taxpayer has already
paid more than one-half of such taxes, any overpayment shall be refunded and shall include interest as
provided under applicable law. Alleghany County levied its 2001 tangible personal property tax on
residents of the town of Clifton Forge, but on January 1, 2001, such persons were still residents of the
independent City of Clifton Forge. The city reverted to town status effective July 1, 2001. Because the
tangible personal property tax levied by Alleghany County on Clifton Forge residents was for the entire
2001 tax year, the bill prorates the tax levied and requires an exoneration for that portion of the tax
attributable to the period from January 1, 2001, through June 30, 2001. The County may retain that
portion of the tax prorated for the period from July 1, 2001, through December 31, 2001. The bill
contains an emergency clause.

Full text:

01/09/02 Senate:
01/30/02 Senate:
02/22/02 Senate:

Status:

01/09/02 Senate:
01/09/02 Senate:
01/14/02 Senate:
01/30/02 Senate:
01/30/02 Senate:
01/31/02 Senate:
01/31/02 Senate:
02/01/02 Senate:
02/01/02 Senate:
02/01/02 Senate:
02/01/02 Senate:
02/01/02 Senate:
02/04/02 Senate:
02/04/02 Senate:
02/04/02 Senate:
02/05/02 House:
02/05/02 House:
02/05/02 House:
02/11/02 Senate:
02/18/02 House:
02/19/02 House:
02/20/02 House:
02/20/02 House:
"02/20/02 House:
02/22/02 Senate:
02/22/02 Senate:

Pres. & ord. printed w/emg. clause pref.01/08/02 023104548 (impact statement)
Committee substitute printed 023139548-S1 (impact statement)
Enrolled bill text (SB246ER) (impact statemcent)

Pres. & ord. printed w/emg. clause pref.01/08/02 023104548
Referred to Committee on Finance

Fiscal impact statement from TAX (SB246)
Reported from Finance with substitute (16-Y 0-N)
Committee substitute printed 023139548-S1
Constitutional reading dispensed (39-Y 0-N)
VOTE: CONST. RDG. DISPENSED R (39-Y 0-N)
Read second time

Reading of substitute waived

Committee substitute agreed to 023139548-S1
Emergency clause added

Engrossed by Senate - committee substitute 023139548-51
Read third time and passed Senate (40-Y 0-N)
VOTE: PASSAGE R (40-Y 0-N)

Communicated to House

Placed on Calendar

Read first time

Referred to Committee on Finance

Fiscal impact statement from TAX (SB24651)
Reported from Finance (22-Y 0-N)

Read second time

Read third time

Passed House (99-Y 0-N)

VOTE: PASSAGE EMERGENCY (99-Y 0-N)
Fiscal impact statement from TAX (SB246ER)
Enrolled bill text (SB246ER)

http://leg1 .state.va.us/cgi-bin/legp504.exe?s

Fir9

3//5)°:

2/25/2002 ﬁ

10  bil&val=sb246
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2002 SESSION
ENROLLED

VIRGINIA ACTS OF ASSEMBLY — CHAPTER

An Act providing for tangible personal property taxes fdr the City of Clifion Forge, Alleghany
County, and the Town of Clifton Forge for the period January 1, 2001, through December 31,

2001.

[S 246)
Approved

Be it enacted by the General Assembly of Virginia:

1. § 1. Notwithstanding any other provision of law, any assessment of tangible personal property as of
January 1, 2001, for tangible personal property located in the Town of Clifion Forge, with such
assessment being made by the commissioner of the revenue of Alleghany County, shall be valid,
regardless that residents of the Town of Clifion Forge were residents of an independent city, the City
of Clifton Forge, on January 1, 200l. In addition, the levy or imposition of tangible personal
property taxes for the entire 2001 tax ycar based upon such assessments shall also be valid subject to
the following:

1. Such assessments upon the residents of the Town of Clifion Forge shall be deemed to have been
assessments made to levy all tangible personal property taxes upon such persons for a period
covering two separate tax years, the first beginning January 1, 2001, through 12:00 p.m. on June 30,
2001, and the second beginning July 1, 2001, through 12:00 p.m. on December 31, 2001;

2. The tangible personal property assessments by the county commissioner of the revenue on the
residents of the Town of Clifton Forge applicable to the tax year beginning January 1, 2001, through
12:00 p.m. on June 30, 2001, shall be deemed to have been assessments made by the commissioner of
the revenue of the City of Clifton Forge for such short tax year. The tangible personal property taxes
imposed by the City of Clifton Forge based upon such assessments shall have met the requirement of
Article X, Section 1 of the Constitution of Virginia that all property, except as provided in the
Constitution, shall be taxed. In addition, such tangible personal property taxes applicable to the tax
year beginning January 1, 2001, through 12:00 p.m. on June 30, 2001, shall be levied at the tangible
personal property tax rates in effect in the City of Clifton Forge as of January 1, 2001, but the
amount of tax due shall be reduced by one-half to reflect the short tax year beginning January 1,
2001, through 12:00 p.m. on June 30, 2001; and

3. The tangible personal property assessments by the county commissioner of the revenue on the
residents of the Town of Clifton Forge applicable to the tax year beginning July 1, 200!, through
12:00 p.m. on December 31, 2001, shall be deemed to have been assessments made by the county
commissioner of the revenue on the residents of the Town of Clifton Forge who also became residents
of the county on July 1, 2001. The tangible personal property taxes levied by Alleghany County based
upon such assessments shall be levied at the tangible personal property tax rates in effect in
Alleghany County as of January 1, 2001, but the amount of tax due shall be reduced by one-half to
reflect the short tax year beginning July 1, 2001, through 12:06 p.m. on December 31, 2001.

$ 2. Any tangible personal property taxes levied by the Town of Clifton Forge upon town residents
for the tax year beginning July 1, 2001, through 12:00 p.m. on December 31, 2001, shall be valid.
However, the amount of tax due shall be determined using tangible personal property tax rates in
effect in the town as of July 1, 2001, and the amount of tax due shall be reduced by one-half to
reflect a short tax year beginning July 1, 2001, through 12:00 p.m. on December 31, 2001.

2. That an emergency exists and this act is in force from its passage.

11
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DEPARTMENT OF TAXATION
2002 Fiscal Impact Statement

. Patron Trumbo - 2. BillNumber SB 246
House of Origin:
. Committee Passed Senate and House Introduced
Substitute
. Engrossed
Title Tangible Personal Property Tax:
Authorizing a County to Prorate the Tax Second House:
When an Independent City Becomes a In Committee
Town Substitute
X Enrolled

Summary/Purpose:

This bill would validate a tangible personal property tax imposed by Alleghany County on
the residents of the Town of Ciifton Forge on January 1, 2001, while it was still a city
transitioning to town status. The transition became final July 1, 2001.

Current law provides that all taxable tangible personal property must have situs within a
jurisdiction on January 1 of the tax year. This bill provides an exception because of the
change in status of Clifton Forge. For tax year 2001, both the town and the county may
impose a tangible personal property on all property with situs within the-town on July 1,
2001 at the rates in effect July 1, 2001. The bill also provides that the taxes imposed by
the county on the residents of Clifton Forge while it was still a city be levied at the
tangible personal property rate in effect for the city as of January 1, 2001. In both
instances, the amount of tax due would be reduced by one-half to reflect the short tax

years established by this bill.

This bill contains an emergency clause and is in effect from the date of its passage.
Fiscal Impact Estimates are: Unknown (See Line 8.)

Budget amendment necessary: No.

Fiscal implications:

This bill would have no impact on state revenues. It would increase Alleghany County’s
revenues from one-half year's tangible personal property taxes levied on the residents of
Clifton Forge.

Specific agency or political subdivisions affected:

SB 246 - Enrolled -1- 2/22/02

12 29



Alleghany County, the Town of Clifton Forge.
10.Technical amendment necessary: No.

11.0ther comments:

Counties may not impose tangible personal property taxes on residents of independent
cities, but they may impose such taxes on the residents of towns. Towns may also
impose tangible personal property taxes on their residents. The effect of this bill would
be to allow Alleghany County to retain the taxes imposed on Clifton Forge after it
changed its status from a city to a town on July 1, 2001.

As an independent city, Clifton Forge imposed its own tangible personal property tax on
its residents. This bill validates any tangible personal property taxes levied by the Town
of Clifton Forge after it transitioned to town status effective July 1, 2001.

Under current law, tax day is considered to be January 1 of any tax year for purposes of

the tangible personal property tax. This bill would create a limited exemption for Clifton
Forge for tax year 2001 only, when its status changed from city to town on July 1, 2001.

cc: Secretary of Finance

Date: 2/22/02/SLR
Document: \TAXOFFICE\LEGISDIR\2002]eg\WorkinProcess\OTPwork\SB246FENR161.doc

SB 246 - Enrolled -2- 2/22/02

13 272
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VIRGINIA:

IN THE CIRCUIT COURT OF ALLEGHANY COUNTY

J. CHRIS ALDERSON

D.H. SCOTT, JR.

ELAINE S. SHAFLEY
SANDRA H. HARTLEY
ELLEN P. SIMMONS RAY
MICHAEL E. SIMMONS
PATRICIA R. HAYMAKER,

Plaintiffs
V.

ANNA L. FOX, TREASURER
SHERRY W, STULL, COMMISSIONER
OF THE REVENUE

and
THE COUNTY OF ALLEGHANY, VIRGINIA

ORDER SUSTAINING DEMURRER
WITH LEAVE TO AMEND

THIS MATTER came to be heard on the 15" day of March, 2002, upon the demurrers
of all three defendants, and was argued by counsel.

UPON CONSIDERATION WHEREQOF, it appearing that there is an adequate remedy
at law pursuant to §58.1-3984 of the Code of Virginia, and it further appearing that §58.1-3984

AT.“:(‘):N'E?:;‘ 3;, of the Code of Virginia would prohibit the maintenance of a suit for the purpose of restraining

the assessment or collection of any tax, and that the Treasurer and the Commissioner of the
COVINGTON, VIRGINIA

Revenue are not necessary parties hereto, it is hereby ADJUDGED, ORDERED and

DECREED as follows:

14 L}I



M. M. COLLINS
ATTORNEY AT LAW

COVINGTON, VIRGINIA

e 02 ™ 659

1. The demurrer of the County of Alleghany is sustained for the aforementioned
reasons, and plaintiffs are granted leave to file an amended application against defendant
Alleghany County on the law side of the court pursuant to §58.1-3984 of the Code of Virginia.

2. The County of Alleghany shall file suchresponsive pleadings to such amended
petition as it may be advised on or before 21 days from the date of entry of this order.

3. The demurrers of Anna L. Fox, Treasprer, and Sherry W. Stull, Commissioner
of the Revenue, are sustained. and the this matter is dismissed with prejudice as to those two

defendants.

The Clerk is directed to mail certified copies of this Order to all counsel of record.

- %/M _

Covihgton, Virginia 24426
(540) 962-6181
Counsel for Defendant Alleghany County

James R. Hex;{derson, IV, Esquire
Henderson and DeCourcy, P.C.
P.O. Box 843

Tazewell, Virginia 24651
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M. M. COLLINS
ATTORNEY ATLAW

COVINGTON, VIRGINIA

CHANCERY

ook 062 M 550

Counsel for Defendant Anna L. Fox, Treasurer

Thomas W. Farrell, Esquire ( (/4 #273€7)

Wooten&Hart,PLC $Y -3 3-2Y%<7 “eog
P.O. Box 12247 CYo- TUC- Clpm —f=
Roanoke, Virginia 24024 -

Counsel for Defendant Sherry W. Stull, Commissioner of the Revenue

[

William A. Parks, Jx., Esqyire
P.O. Box 1175

Covington, Virginia 2442
Counsel for Plaintiffs
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VIRGINIA: IN THE CIRCUIT COURT OF ALLEGHANY COUNTY

J. CHRIS ALDERSON
D.H. SCOTT, JR.

ELAINE S. SHAFLEY
SANDRA H. HARTLEY
ELLEN P. SIMMONS RAY
MICHAEL E. SIMMONS

PATRICIA R. HAYMAKER, PETITIONERS,
v
THE COUNTY OF ALLEGHANY RESPONDENT,

AMENDED APPLICATION FOR CORRECTION
AND INVALIDATION OF TAXES ON
TANGIBLE PERSONAL PROPERTY
TO: THE HONORABLE DUNCAN M. BYRD, JR., JUDGE OF SAID COURT:
Come now your Petitioners J. Chris Alderson, D.H. Scott, Jr., Elaine S. Shafley,
Sandra H. Hartley, Ellen P. Simmons Ray and Michael E. Simmons, by Counsel, and

respectfully represent that:

1. On January 1, 2001, each of your Petitioners was a resident of the
City of Clifton Forge, Virginia and owned one or more motor vehicles physically
located and normally garaged in the City of Clifton Forge, Virginia and subject to
taxation as tangible or personal property pursuant to §58.1-3500 et seq of the

1950 Code of Virginia, as amended, only.

2. On July 1, 2001, the City of Clifton Forge reverted taTown status

pursuant to §15.2-4000 et seq of the 1950 Code of Virginia, as amended.

FILED/CLERK'S OFFICEIf\ GHANY COUNTY
CIRCUIT COURT ON_1t{4|0a AT 405 @m

MICHAEL D, WOLFE, CLERK
westE_C Y o ululos
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3. Respondent has assessed your Petitioners the entire calendar year
2001 for tangible personal property taxes upon the motor vehicles described in
paragraph (1) hereof.

4. Respondent has billed your Petitioners for the entire calendar year
of 2001 for the tangible personal property taxed upon the motor vehicles
described in paragraph (1) hereof.

5. Your Petitioners fully paid the assessments and taxes described in
paragraph (3) and (4) hereof on December S5, 2001 in a timely manner in order to
avoid the penalties and interest assessable on late payments of taxes or have paid
such taxes late and incurred such penalties and interest.

6. Between January 1, 2001 and December 31, 2001 (or July 1 2001),
the County of Alleghany had no authority, whether by statute, ordinance, or the
Constitution of Virginia to tax any personal property physically located and
normally garaged in the City of Clifton Forge, Virginia.

7. All assessments for taxes upon tangible personal property
physically located and normally garaged in the City of Clifton Forge, Virginia,
between January 1, 2001 and December 31, 2001 (or July 2001) are invalid,
illegal, without valid legislative authority and violate Article X of the Constitution
of Virginia and §§58.1-3000, - 3511, and - 3515.

8. None of the motor vehicles owned by Petitioners and assessed for
taxes as stated in paragraphs (1), (3) and (4) were normally garaged or physically
located in Alleghany County, Virginia on “Tax Day”, that is, January 1, 2002;

accordingly the County of Alleghany had and has no authority to assess, levy
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and/or collect taxes on tangible personal property physically located in Clifton
Forge, Virginia, until January 1, 2002.

9. This application is made pursuant to §§58.1-3984 of the 1950
Code of Virginia, as amended.
WHEREFORE, your Petitioners respectfully and humbly pray that this

honorable Court:

(A) Find that all assessments on tangible personal property
physically located and normally garaged within the City of Clifton Forge,
Virginia on January 1, 2001, by the County of Alleghany, Virginia be declared
invalid, unlawful, and unconstitutional;

(B) Order the Réspondent the County of Alleghany, Virginia to
refund all payments of such taxes on tangible personal property located in the
City of Clifton Forge on January 1, 2001, to all persons who have paid such taxes,
in full, or so much thereof as the Court deems just, together with such penalties
and interest as the Court and County, by ordinance may provide; and award the
Petitioners their costs and attorneys fees, taking into consideration the benefits to
Petitioners and others similarly situated resulting from this Application;

(C) Award of attorneys fees and the costs of this proceeding.

RESPECTFULLY SUBMITTED

J. CHRIS ALDERSON
D.H. SCOTT, JR.

ELAINE S. SHAFLEY
SANDRA H. HARLTEY
ELLEN P. SIMMONS RAY
MICHAEL E. SIMMONS
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William A. Parks, Jr.
Attorney at Law

301 West Main Street
P.O.Box 1175
Covington, Virginia 24426
540-962-2222
540-962-2234(fax)

Counsel for Petitioners

CERTIFICATE OF MAILING
I hereby certify that I have mailed and telefaxed a true copy of the foregoing
Amended Application for Correction and Invalidation of Taxes on Tangible Personal

Property to Michael McHale Collins, Esquire, 275 West Main Street, RO. Box 59
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VIRGINIA:
IN THE CIRCUIT COURT OF ALLEGHANY COUNTY

"

J. CHRIS ALDERSON

D.H. SCOTT, JR.

ELAINE S. SHAFLEY
SANDRA H. HARTLEY
ELLEN P. SIMMONS RAY
MICHAEL E. SIMMONS
PATRICIA R. HAYMAKER,

Plaintiffs

A\

THE COUNTY OF ALLEGHANY, VIRGINIA

GROUNDS OF DEFENSE and DEMURRER

Comes now the County of Alleghany and files this its Grounds of Defense and
Demurrer to the Amended Application for Correction and Invalidation of Taxes on Tangible
Personal Property in support which alleges the following:

DEMURRER

Plaintiff’s Application is made pursuant to §58.1-3984 of the Code of Virginia, as

amended (see paragraph 9 of the Amended Application for Correction and Invalidation of

Taxes on Tangible Personal Property).

M. M. COLLINS
ATTORNEY AT LAW R . . . . .

. §58.1-3984 provides the taxpayer with the right to apply for relief of the Circuit Court
COVINGTON, VIRGINIA to challenge the assessment made by the Commissioner of Revenue. That Section specifically

places the burden on the taxpayer to show that the property in question is valued at more than

Ba wls . ie rﬂrdﬂ«'l‘ \-..\

:.'."%RTON 4-/1 D2 AT ‘f‘»‘ﬁgm

(o hOLFE CLERK
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M. M. COLLINS
ATTORNEY ATLAW

——

COVINGTON, VIRGINIA

its fair market value or that the assessment is not uniform in its application or that the
assessment is otherwise invalid or illegal.

The plaintiff has not alleged that the property was valued at more than the fair market
value, or that the assessment is not uniform in its application. The plaintiff alleges that the
assessment is otherwise invalid or illegal in that property being assessed was located in the
City of Clifton Forge on January 1, 2001 (the tax day) and not subject to Alleghany County
taxation.

Chapter 78 of the Acts of the Assembly (Senate Bill 246) signed into law by ﬁe
Governor of Viréinia on March 6, 2002, specifically provides that assessments made by the
County Commissioner of Revenue for tangible personal property as of January 1, 2001 shall
be valid regardless that the residents of the Town of Clifton Forge were residents of the
independent City of Clifton Forge on January 1, 2001.

WHEREFORE, respondent respectfully alleges that the plaintiff has faile‘d to state a
cause of action upon which relief can be granted under §58.1-3500 et.seq. of the Code of
Virginia.

GROUNDS OF DEFENSE

1. Respondent admits allegations contained in paragraph 1, 2, 3, 4, 5 and 9 of the
Amended Application.

2. Alleghany County has not adopted a proration statute which would allow the
Commissioner of Revenue to prorate personal property taxes for motor vehicles based upon
the number of months the vehicle was located in the County. The scheme of taxation

employed by Alleghany County is to tax all vehicles that are garaged in the County on January

2
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M. M. COLLINS
ATTORNEY AT LAW

COVINGTON, VIRGINIA

1,2001. Thus anyone purchasing a vehicle after January 1, 2001 would pay no tax on the new
vehicle but would, nonetheless, pay the full tax for the “entire year” on the vehicle owned on
January 1, 2001. In this context it is appropriate to say that the petitioners were taxed for the
entire year as is alleged in paragraphs 3 and 4.

3. The respondent denies the allegations in paragraph 6 and paragraph 8, and alleges
specifically that Chapter 78 of the Acts of the Assembly (Senate Bill 246) did authorize the
County Commissioner of the Revenue to assess the personal property and motor vehicles
garaged in the City of Clifton Forge on January 1, 2001.

4. The respondent denies the allegations in paragraph 7 and alleges specifically that
the aforesaid legislation has validated the assessments.

5. The aforesaid legislation has directed the County to reduce the taxes collected by
one-half, thus those taxpayers who have paid the tax in full prior to the enactment of the
aforesaid legislation have overpaid and are entitled to a refund of one-half of the tax paid plus
interest. Alleghany County is attempting to develop a procedure to make such refunds.

WHEREFORE, respondent respectfully prays that the Court determine that the
assessments are proper, that the County is complying with the mandates of Chapter 78 of the
Acts of Assembly by processing a refund of one-half of the taxes collected with interest; and

that an award of attorney’s fees and cost of proceeding be denied; and this matter be dismissed

from the docket.
THE COUNTY OF ALLEGHANY
By: %
Attorry/l(espond;{{t
3
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M. M. COLLINS
ATTORNEY AT LAW

COVINGTON, VIRGINIA

Michael McHale Collins
P. O. Box 59

275 W. Main Street
Covington, VA 24426

CERTIFICATE OF SERVICE

1, Michael McHale Collins, hereby certify that I have this _I" Zv'\'day of April, 200
mailed a true and correct copy of the foregoing Grounds of Defense and Demurrer to Willia;

A. Parks, Jr., P. O. Box 1175, Covington, Virginia 24426, counsel for Petitioners.

Michael N , ollins /
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VIRGINIA: IN THE CIRCUIT COURT OF ALLEGHANY COUNTY

J. CHRIS ALDERSON, et als Petitioners

V.

THE COUNTY OF ALLEGHANY VIRGINIA Respondent,
ORDER

This cause came on the 5" day of June 2002 to be heard upon the demurrer of the
Respondent; upon the appearance of the parties by counsel; and was argued by counsel.

And it appearing to the court that the Respondent has demurred upon the grounds
that Chapter 78 of the Acts of Assembly (Senate Bill 246) signed into law by the
Governor of Virginia on March 6, 2002 specifically provides that assessments made by
the County Commissioner of Revenue for tangible personal property as of January 1,
2001 shall be valid regardless that the residents of the Town of Clifton Forge were
residents of the independent city of Clifton Forge on January 1, 2001.

And it further appearing that the Respondent has no objection.

Upon consideration whereof, it is accordingly ADJUGED, ORDERED AND
DECREED that the Amended Petition should be and it is hereby deemed to allege that
said Chapter 78 of the Acts of Assembly (Senate Bill 246) is unconstitutional.

The demurrer of the Respondent remains under advisement.

The Clerk is directed to provide certified copies of this Order to counsel of record
herein.

And this cause is continued.

Enter this the // day of June 2002.
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William A. Parks, Jr.
Attorney at Law
301 West Main Street
P.O. Box 1175
Covington, Virginia 24426
540-962-2222
540-962-2234(fax)

Counsel for Petitioner

Seen:

LY

Michael McHale Collins, Esquire
Attorney at Law

P.O. Box 59

Covington, Virginia 24426

Attorney for Respondent
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VIRGINIA:
IN THE CIRCUIT COURT OF ALLEGHANY COUNTY

J. CHRIS ALTERSON, ET AL, )
Petitioners, ;
V. ; Chancery No.: CH01-000247
THE COUNTY OF ALLEGHANY, ;
VIRGINIA, )
Respondent. ;

REPLY MEMORANDUM OF ALLEGHANY COUNTY
A. Introduction

This Memorandum replies to the arguments raised by the Petitioners in their Trial
Memorandum dated May 31, 2002. The Respondent County of Alleghany (the “County”) has
not restated the arguments made in its Memorandum of Respondent dated June 5, 2002. The
County relies on the authorities and arguments stated in its prior Memorandum for those matters
addressed in the prior Memorandum.

The Petitioners Trial Memorandum argues that Chapter 78, 2002 Va. Acts (Senate Bill
246) (“Chapter 78”) is unconstitutional. See Petitioners Trial Memorandum, pp. 7-11. The
Petitioners argue that Chapter 78 is a “special law” applicable only to Alleghany County and
Clifton Forge and therefore in violation of Article IV, § 14 of the Constitution of Virginia
(1971).

The Petitioners argument fails because Chapter 78 is a “special act” providing for the
organization, government and powers of a county and a city (now a town) authorized by Article

“ VII, § 2 of the Constitution of Virginia (1971). The express grant of power in Article VII, § 2

{W:LIT\11606\1100884215.DOC)}
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overrides the restrictions provided in Article IV, § 14. The constitutional argument asserted by
the Petitioners overlooks the controlling provisions of Article VII, § 2.

The validating provisions of Chapter 78 are a valid exercise of the legislative power to
provide for local government powers, including the powers of taxation and assessment, under
Article VII, § 2. The statutory arguments asserted on pages 2 — 7 of the Petitioners’ Trial
Memorandum, therefore, are simply wrong. The controlling issue is how to implement the
provisions of Chapter 78. The general law provisions set out in Title 58.1 of the Code of
Virginia do not apply because of the validating provisions of Chapter 78.

B. Chapter 78

Chapter 78 provides that, notwithstanding any other provision of law, any assessment of
tangible personal property as of January 1, 2001, for tangible personal property located in the
Town of Clifton Forge, with such assessment being made by the Commissioner of the Revenue
of Alleghany County, shall be valid regardless that residents of the Town of Clifton Forge were
residents of the independent city, the City of Clifton Forge, on January 1, 2001. See § 1, Chapter
78. A copy of Chapter 78 is attached as Exhibit 1 to this Memorandum for easy reference.

The structure of Chapter 78 includes the following elements:

1. The first sentence of § 1 validates the tangible personal property assessment by the

County Commissioner of the Revenue as of January 1, 2001, for the residents of the
City/Town of Clifton Forge.

2. The second sentence of § 1 validates the imposition of tangible personal property tax
by the City, the Town, and the County subject to the provisions of §§ 1 through 3 of

§1.

3. Paragraph [ of § 1 establishes two separate short tax years: the January - June 2001
tax year and the July — December 2001 tax year.

4. Paragraph 2 of § 1 validates the City tangible personal property tax but reduces the
amount of taxes by one-half to reflect the short tax year.

{WALITM 1606\N0N884215.DOC) 28
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5. Paragraph 3 of § 1 validates the County’s tangible personal property tax but reduces
the amount of taxes by one-half to reflect the short tax year.

6. Section 2 of Chapter 78 validates the Town’s tangible personal property tax but
reduces the amount of taxes by one-half to reflect the short tax year.

Chapter 78 accomplishes four specific objects:

1. It validates the City tangible personal property tax at the City tax rate for the short
January — June 2001 tax year.

2. It validates the Town’s tangible personal property tax at the Town’s tax rate for the
short July — December 2001 tax year.

3. It validates the County’s tangible personal property tax at the County tax rate for the
short July — December 2001 tax year.

4. It validates the assessment by the County Commissioner of the Revenue as the
assessment underlying the tangible personal property tax levies of the City, the Town,
and the County.

Chapter 78 is a complicated and confusing statute. The complexity results from the
already accomplished billing and collection of tangible personal property taxes by Clifton Forge
and the County for 2001. Despite its complicated provisions, however, Chapter 78 must be
interpreted to accomplish the legislative intent. Chapter 78 expressly validates the assessment of
tangible personal property in the City/Town of Clifton Forge by the County Commissioner of the
Revenue for all of 2001. Chapter 78 also validates the imposition of tangible personal property
taxes for short tax years by the City, the Town, and the County. Chapter 78 has the effect of
reducing the taxes that would be due to the City, the Town, and the County by one-half to reflect
the short tax year for each jurisdiction. All of these validatirxgr and implementing provisions were
enacted in the context of the City’s reversion to Town status.

Chapter 78 was adopted as an emergency statute. The Senate of Virginia approved

Chapter 78 on a 40 - 0 vote and the House of Delegates approved Chapter 78 on a 99 — 0 vote. A

{W:ALIT\I 1606\1\00884215.D0C}

29

54/



copy of the Bill Tracking Report recording the House and Senate votes is attached as Exhibit 2 to
this Memorandum.

C. Constitutional Provisions

Article VII, § 2 of the Constitution of Virginia (1971) provides that the General
Assembly may provide by “special act” for the organization, government and powers of any
county, city and town “including such powers of legislation, taxation and assessment as the
General Assembly may determine.” (Emphasis added).

Article VII, § 1(6) defines “special act” as a law applicable to a county, city or town and
for enactment requiring an affirmative vote of two-thirds of the members elected to each House
of the General Assembly.

Article VII, § 2, therefore, expressly authorizes the General Assembly to provide by
“special act” for a county, city or town’s powers of taxation and assessment.

Article 1V, § 14 includes the general grant of legislative powers to the General Assembly.
Article IV, § 14 also restricts the power of the General Assembly by providing that the General
Assembly shall not enact any local, special or private law for the assessment and collection of
taxes, extending the time for the assessment or collection of taxes, exempting property from
taxation, or remitting or diminishing any obligation of any person to any political subdivision.
See Article 1V, § 14(5), (6), (7), and (8). Pursuant to the restriction imposed by Article IV, §
14(5), therefore, the General Assembly may not enact any local or special law for the assessment
and collection of taxes.

D. Decisions of the Supreme Court of Virginia Applying
Constitutional Provisions Governing the Grant of Powers to Local Governments

The question presented in this instance is whether Chapter 78 is a special act addressing

the powers of taxation and assessment of Alleghany County and the City/Town of Clifton Forge

{W:ALIT\T1606\1100884215.DOC}

30

5



authorized by Article VII, § 2, notwithstanding the restrictions on special laws for the assessment
and collection of taxes provided by Article IV, § 14(5).
The Supreme Court of Virginia has analyzed the interaction between the constitutional

predecessors to Article VII, § 2 and Article IV, § 14.

1. Predecessor Provisions in the 1902 Constitution of Virginia.
The predecessor to Article IV, § 14 of the 1971 Constitution of Virginia is § 63 of the

1902 Constitution. Section 63 set forth twenty specific categories in which special legislation
was prohibited, including subsection 5 which listed the assessment and collection of taxes.
Section 64 of the 1902 Constitution provided that in all cases enumerated in § 63, the General
Assembly was required to enact general laws. The 1971 counterpart to § 64 is Article IV, § 15.

Article VII, § 2 of the 1971 Constitution provides that the General Assembly may
provide by special act for the powers of any county, city or town including the powers of
taxation and assessment. The counterpart to Article VII, § 2 in the 1902 Constitution was § 117.

Section 117 of the 1902 Constitution provided that the General Assembly was required to
enact general laws for the organization and government of cities and towns and that no special
act could be passed in relation thereto except by a recorded vote of two-thirds of the members
elected to each house.

Section 117 of the 1902 Constitution, therefore, was the counterpart to Article V11, § 2 of
the 1971 Constitution. Article VII, § 2, however, is broader than former § 117 because it applies
to counties as well as to cities and towns. Also, Article VII, § 2 expressly refers to the powers of
taxation and assessment as within those powers subject to granting by special act.

The text of §§ 63, 64 and 117 of the 1902 Constitution is attached as Exhibit 3. The text

of Article IV, §§ 14 and 15 and Article VII, §§ 1 and 2 are attached as Exhibit 4.
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2. Fallon Florist v. City of Roanoke
In Fallon Florist v. City of Roanoke, 190 Va. 564 (1950), the Supreme Court of Virginia

affirmed the validity of certain taxes imposed by the City of Roanoke pursuant to the provisions
of its charter. The taxes were challenged on the ground that since no general law authorized their
imposition, the charter provisions, being special legislation, were unconstitutional pursuant to
§§63(5) (prohibiting the enactment of special laws for the assessment and collection of taxes)
and 64 of the 1902 Constitution. The Court held that if the charter was enacted pursuant to the
authority granted in § 117(a) of the 1902 Constitution, then the law would not be subject to a
constitutional challenge on the basis of §§ 63 or 64. 190 Va. at 572-3, 575.
3. Pierce v. Dennis

In Pierce v. Dennis, 205 Va. 478 (1964), the Supreme Court considered whether a city

charter provision adopted under § 117 of the 1902 Constitution authorizing federal employees to
serve in city offices violated the restrictions against special legislation in §§ 63 and 64 of the
1902 Constitution. In its analysis, the Supreme Court specifically noted the *apparent
repugnancy” between the grant of power under § 117 (now Article VII, § 2) and the restriction
on the General Assembly’s power under § 64 (now Article IV, § 15). The Court noted that if a
law was analyzed just in light of the restrictions imposed by §§ 63 and 64 (now Article IV, §§ 14
and 15), the law was prohibited special legislation. On the other hand, if the law was analyzed
just under § 117 (now Article VII, § 2), it was an expressly aythorized special act.

The Court noted that § 117 (now Article VII, § 2) was more specific and dealt
specifically with the enactment of local government charters and imposed the safeguard of the

two-third majority vote requirement. 205 Va. at 483. The Court held, therefore, that the more

{W:ALIT\1 1606\1100884215.DOC}
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specific authorizing provision of § 117 (now Atrticle VII, § 2) must control over the more general
restrictions in §§ 63 and 64 (now Article VII, §§ 14 and 15). Id.
The Court continued its analysis and held that the power of the General Assembly under
§ 117 (now Article VII, § 2) included the power to enact special acts in direct derogation of a
general statute on the same subject. 205 Va. at 484. The Court stated that:
Laws for the organization and government of cities and towns were

specially provided for in § 117, and that section, and not § 64, must be
looked to when the validity of such laws is questioned.

205 Va. at 485.

The Court’s opinion in Pierce v. Dennis also analyzed the court’s prior decision in Fallon

Florist v. City of Roanoke. The Court stated:

Although there is no separate discussion in the opinion concerning the
relationship of § 64 to § 117, the opinion states ‘There is, we think, a
complete answer to appellants’ argument in § 117(a) of the Constitution,
as interpreted by the previous decisions of this court.” The discussion
which follows makes it crystal clear that the court was holding that when
an act for the organization and government of a city or town is adopted in
the manner prescribed by and pursuant to the authority of § 117, its
validity is unassailable upon the grounds of unconstitutionality either
under § 63 or § 64.

205 Va. at 483. (Emphasis added).

4. County Board Supervisors v. American Trailer Co.

The Petitioners’ Trial Memorandum relies heavily on the Supreme Court’s decision in

County Board of Supervisors v. American Trailer Co., 193 Va. 72 (1951). This decision,

decided under the old 1902 Constitution, is no longer good law given the provisions of Article

VI, § 2 which differ from § 117 of the 1902 Constitution.

In the American Trailer Co. decision, the Court held that a license tax by a county on

trailer lots was invalid because the enabling statute was a special act applicable only to Fairfax

{WALIT\ 1606\1'00884215.DOC} 33

<Y



County for the assessment and collection of taxes and thereby prohibited by §§ 63(5) and 64 of
the 1902 Constitution. 193 Va. at 77-78.

Section 117 of the 1902 Constitution was not applied or analyzed because § 117 was
limited by its express terms to powers granted to cities and towns. Article VII, § 2 of the 1971
Constitution, on the other hand, expressly applies to counties and further expressly authorizes the
General Assembly to provide for the powers of taxation and assessment of counties by special
act.

The Court’s holding in the American Trailer Co. decision, therefore, simply has no
application given the provisions of Article VII, § 2 of the 1971 Constitution.

s. Commentaries on the 1971 Constitution.

Article VII, § 2 of the 1971 Constitution was drafted to allow the General Assembly to
provide by special act for the powers of Virginia local governments, including counties,
addressing taxation and assessment. The leading commentator on the 1971 Constitution is A. E.
Dick Howard. Profession Howard reviews the issue as follows:

The General Assembly, in fashioning section 2, took a straight-forward

approach to the use of special acts. Section 2 expressly authorizes special
acts to be passed, on two-thirds vote, providing for the organization,

government, and powers of counties, as well as cities and towns. This
makes unnecessary the traditional drafting games that legislators were
forced to play under the 1902 Constitution. Where the present
Constitution does require general laws — notably for boundary changes —
they must be based on “reasonable classifications.” There is no doubt that

the ends for which special legislation may be enacted are much enlarged
under the Constitution of 1971, especially as regards counties. Counties

and cities are now more nearly on the same plane than was the case in the
Constitution of 1902.

A detailed discussion of special acts appears in the commentary on Article
IV, section 14, but the matter may usefully be reviewed here in the context
of local government.
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Apart from the difficulties inherent in defining special legislation, it is also
necessary to reconcile the apparent conflicts between the special
legislation prohibitions of Article IV, section 14 and the more permissive
language found in the Local Government article. The problem is like that
once faced under the Constitution of 1902, where section 63 (regarding
special legislation) might have been thought to limit section 117. In a long
series of cases, the Supreme Court of Appeals decided that the sections of
the 1902 Constitution were not actually in conflict and that special acts
which technically fell within one of the categories of old section 63 could
still be enacted under section 117. The reasoning behind these decisions
was that section 63 was general and would apply only to cases not
otherwise provided for. Section 117, on the other hand, dealt with a
specific subject, the enactment and amendment of municipal charters;
therefore, it prevailed over the general language of section 63.

I1 A. E. Dick Howard, Commentaries on the Constitution of Virginia, 807-809 (1974) (Emphasis
added). A copy of the relevant pages of Professor Howard’s Commentaries is attached as Exhibit

5.

E. Chapter 78 is a Special Act Within the
Grant of Authority Under Article VII, § 2

As noted above, the grant of authority to the General Assembly with respect to special
acts addressing the powers of local governments under Article VII, § 2 is even broader than the
power granted by § 117 of the 1902 Constitution. The grant of power under § 117 was limited to
special acts for the organization of cities and towns. Counties were not mentioned. Article VII,
§ 2, on the other hand, specifically authorizes special acts for the powers of counties as well as
cities and towns. In addition, Article VII, § 2 specifically refers to the powers of taxation and
assessment as those powers for which special acts were autho;ized.

Chapter 78 validates the assessment of tangible personal property as of January 1, 2001,
for the tangible personal property located in the City/Town of Clifton Forge, with such

assessment being made by the Alleghany County Commissioner of the Revenue. Chapter 78

further validates the imposition of tangible personal property taxes by the City of Clifton Forge,
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the Town of Clifton Forge and the County, but reduces the amount of tax due to each jurisdiction
to reflect the short tax years involved. Chapter 78, therefore, provides directly for the powers of
taxation and assessment of the County and the City/Town of Clifton Forge in the context of the
reversion of the City of Clifton Forge to Town status.

Chapter 78 is law applicéble to Alleghany County and the City/Town of Clifton Forge.
Chapter 78 was enacted by the affirmative votes of more than two-thirds of the members of the
House of Delegates and Senate of Virginia. Chapter 78, therefore, is a special act providing for
the powers of taxation and assessment within the County and the City/Town of Clifton Forge
authorized by Article VII, § 2.

The restriction imposed by Article IV, § 14 on special laws do not apply to laws enacted

by the General Assembly by special act providing for the powers of Virginia local governments.

F. Uniformity and Representation Issues.

1. Uniformity.

The Petitioners’ Trial Memorandum argues that the effect of Chapter 78 will result in a
County levy of tangible personal property tax that is not “uniform”. Under the proper
application of Chapter 78, the residents of Clifton Forge will pay: the validated City tax on
tangible personal property for January — June 2001 (Chapter 78, § 1, Y 2); the validated Town tax
on tangible personal property for July — December 2001 (Chapter 78, § 2); and the validated
County tax on tangible personal property for July — December 2001 (Chapter 78, § 1, § 3). This
tax structure is based on the reasonable classification that Clifton Forge residents pay a City
tangible personal property tax for the period prior to reversion to Town status (January — June
2001) and pay Town and County tangible personal property tax for the period after reversion

(July — December 2001). This structure takes into account the reversion of the City of Clifton

{W:ALIT\ 160611100884215.DOC)} 3 6
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Forge to Town status and the changing status of Clifton Forge residents. Clifton Forge residents
will pay County tangible personal property taxes for the period in which they were County
residents and will not pay County taxes for the period in which they were City residents.

The provisions of Chapter 78 validating the tangible personal property assessments by the
County Commissioner of the Revenue for purposes of both City and County taxation allows
compliance with the mandate that all property be taxed as stated in Article X, § 1 of the 1971
Constitution. The tax structure imposed by Chapter 78 implements the uniformity principles of
Article X, § 1.

2. Representation

The Petitioners argue that Chapter 78 is unconstitutional because it allows the taxation of
tangible personal property of Town of Clifton Forge residents by the County for the period July —
December 2001 during which Town residents had not participated in the election in the County’s
Board of Supervisors.

The brief and temporary period during which the new County residents were not
represented on the Board of Supervisors is not a constitutional violation. Rather, the situation
simply reflects Clifton Forge’s reversion to Town status and the reasonable accommodation of
that change. Federal courts have rejected claims based on theories of lack of representation on
the local governing body resulting from annexations where the lack of representation issue was
temporary and self-correcting and resulted from a change in local government structure. See

Citizens Committee to Oppose Annexation v. City of Lynchburg, 400 F. Supp. 68, 75 (W.D. Va.

1975); affirmed in_part and rev’d in part, 528 F.2d 816 (4™ Cir. 1975); Duncan_v. Town of

Blacksburg, 364 F. Supp. 643, 646 (W.D. Va. 1973). The situation presented with respect to the

{WALIT\ 1606\1100884215.DOC} 37
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Town of Clifton Forge is directly analogous to the holdings of the U. S. District Court in the

Lynchburg and Blacksburg cases.

Conclusion

For the reasons stated above and in the County’s prior Memorandum, the County of

Alleghany respectfully requests that this matter be dismissed with prejudice.

Respectfully submitted,

COUNTY OF ALLEGHANY, VIRGINIA

UM At

Michael McHale Collins (VSB No. 03342)

County Attorney

Alleghany County, Virginia

275 West Main Street

P. O. Box 59

Covington, Virginia 24426-0059
(540) 962-6181 (telephone)
(540) 962-9569 (facsimile)

Gregory J. Haley (VSB No. 23971)
Gentry Locke Rakes & Moore
800 SunTrust Plaza

P. O. Box 40013

Roanoke, Virginia 24022-0013
(540) 983-9300 (telephone)

(540) 983-9400 (facsimile)

Counsel for County of Alleghany Virginia
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2002 SESSION
ENROLLED
1 VIRGIN)A ACTS OF ASSEMBLY — CRAPTER

2 An Aet providing for tangible personal property taxes for the City of Chfton Forge, Allegiwmy
3 County, and the Town of Clifion Forge jor the period January 1. 200). through December 31,
4 2001. .

5 IS 246}
6 Approved

7 Be it enacted by the General Asserbly of Virginia:

8 L § 1. Nawvithstanding any other pravision: of law, any assessment of tangible personal properly as of

9 Janway 1, 200!, for iwangible personal progerty located in the Tewn of Clifion Forge. with such
10 assessment baing made by the commissioner of the revenue of Alleghany County, shall be volid,
11 vegardless that residents of the Town of Cliftan Ferge were residents of an indepandent city, tite Ciry
12 of Clifion Forgs, on January !, 2001. in addiian, the levy or imposition of ievgible pevsaiel
13 property taxes for the entive 2001 1nx yeor based wpon such assessments siali advo he valied selifest 1
14 the follawing.

15 1. 8uch assessments vt the 1evidents of the Town of Clifion Forge shall he deemed io hmve been
16 assessinenie made e lovy all tangible personal properiy laxes upar 2l persons fur o peviend
17 covering nva separate tax yeqrs, the first beginving January 1, 2001, tlrorgh 12:00 pan. o June 36,
18 2001, and rhe second beginaiag Julv 1. 2001, through 12:00 p.m. on December 310 2001;

19 2. The tangible persenal properly assessments by the county commisiioner of the revenue wi the
20 residents of the Town of Clifion Farge applicable to the 10 year begivning Jonvary 1. 2001, thvough
21 12:00 p.ai. on June 30, 200, shal! be deemed 10 have been assessments made hy ihe commissioner of
22 the revenne of the City of Clifton Forge for such short 1ax year. The tangililc personal preperty toxes
23 imposed by the City of Clifinn Forge based wpon such assessments shall have mzt the regitivement of
24  Article X, Section ! of the Constitutior of Virginta that all properiy. except as provided in the
28 Constitution, snall be taxed. In addition, such tangible personal proper:y raxes applicable 10 the tax
26 year beglrning Janvary 1, 2001, through 12:00 p.m. on June 30, 2004, shal! be levied at the iangible
27 personal properiv tax rates in offect in the City of Clifion Forge as of Jmmary 1. 200!, bur the
28 amowmi of tex due shall be reduced by one-holf 1o refiect the short tax year begining Jamary J,
29 2001, thraugl: 1200 p.m, on Junc 30, 200!; and
30 3. The tangible personal properly assessments by the county commissioner of the revenue on the
31 residents of the Town of Clifion Forge epplicable to the 1ax year begimiing July 1, 2001, through
32 12:00 p.m. on Dgcember 31, 2001, shall be deemed 10 have been assessments made by the county
33 commissioner of the revenue on the residents of the Town ¢f Clifton Forge wha also became residents
34 of the county on July 1, 2001, The tangible personal property taxes levied by Allaghany: County based
35 upon such assessments shall be levied at the 1angible personal property tax rates in effect in
36 Alleghany County as of January 1, 2001, tut the amount of tax due shall be roduced by one-haif 10
37 reflect the short rex year beginning Juiv 1, 2001, through 12:00 p.m. on December 31, 2001,
38 § 2. Any tangible personal property taxes levied by the Town of Clifton Forge upbn town residents
39 jor the 1ax year beginning July 1, 2001, through 12:00 p.m. on December 31, 2061, shall be valid.
40 However, the amount of tax due shall be determined using tangible personal property tax rares i
41  effecr in the town as of July 1, 2001, and the amount of tax due shall be reduced by one-half 1e
42 reflect a short tax year beginning July 1, 2001, through 12:00 p.m. on Decenmber 31, 200].
43 2, That an emergency exists and this act is in force from l'ts passage.

55 : EXHIBIT .
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LIS > gill Trackmg >SE  §>2002 session Page 1 of 2

SB 246 Tangible personal property tax in Alleghany County.

Patron - Malfourd W. Trumbo (all patrons) .... notes

Summary as passed Senate: (all summaries)

Tangible personal property tax in Alleghany County. Authonzes Alleghany County 10 retain one-
half of the tangible persanal property taxes collected, or due and owing, from residents of the town of
Clifton Forge for tax year 2001. The remaining onc-half shall be exonerated. If the taxpayer has already
paid more than one-half of such taxes, any overpayment shall be refunded and shall include interest as
provided under applicable law. Alleghany County levied its 2001 tangible personal property tax on
residents of the town of Clifton Forge, but on January 1, 2001, such persons were still residents of the
independent City of Clifton Forge. The city reverted to town status effective July 1, 2001. Because the
tangible personal property tax levied by Alleghany County on Clifion Forge residents was for the entive
200] tax year, the bill prorates the tax levied and requises an exoneration for that portion of the tax
attributable to the period from January 1, 2001, through June 30, 2001. The County may retain that
portion of the tax prorated for the period from July 1, 2001, through December 31, 2001. The bill
contains an emergency clause.

Full text:
0!/09/02 %mle Pres. & ord. printed w/cmg,. clause pref, 01/08/02 0233 0454% aapnet st vaent)
0120 7 onate: Commitlee substitute printed 023139548-S1 (impact statewenty

02/2’2/02 Senate: Buorolled bill tcxt (SB246R) @mpnct statement)

Siatus:

01/09/02 Scnate: Pres. & ord. printed w/emg. clause prel.01/08/02 023104548
01/00/07 Senate: Réferred to Comniitlee on Finance

01,1402 Senate: Fiscal impact statement from TAX (SB246)

01/30/02 Senate: Reported froin Finance with substitute (16-Y 0-N)

01/30/02 Senate: Committee substitute printed 023139548-S1

01/31/02 Senate: Constitutiona] reading dispensed (39-Y 0-N)

01/31/02 Senate: VOTE: CONST. RDG. DISPENSED R (39-Y 0-N)
02/01/02 Senate: Read second time

02/01/02 Senate: Reading of substitute waived

02/01/02 Senate: Committee substitute agreed to 023139548-S]

02/01/02 Senate: Emergency clause added

02/01/02 Senate: Engrossed by Senate - comtmittee substitute 023139548-S)
02/04/02 Senate: Read third time and passed Senate (40-Y 0-N)

02/04/02 Senante: VOTE: PASSAGE R (40-Y 0-N)

02/04/02 Senate: Communiceted to House

02/05/02 House: Placed on Calendar

02/05/02 House: Read first time

02/05/02 House: Referted to Comunittee on Finance

02/11/02 Senate: Fiscal impact statement fromm TAX (SB246S1)

(12/18/02 House: Reported from Finance (22-Y 0-N)

02/19/02 House: Read second time R
02/20/02 House: Read third time T EXHIBIT -
02/20/02 House: Passed House (99-Y 0-N) e o
102/20/02 House: VOTE: PASSAGE EMERGENCY (99-Y 0-N) 2
02/22/02 Senate: Fiscal impact statement from TAX (SB246ER)

02/22/02 Senate: Enrolled bill text (SB246ER)

hop:/legl.state.va.us/cg i:bin/lcgpi 04.cxe?ses=021 &t§'1'3=bil&val=sb246 palialiee
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Section 63 .of the Constirution provides in pare:

“The General Assembly shall not enact any local, special
or private law in the following cases:
v L ] L] ) J o ] L

“5, For the assessment and collecton of taxes, except
as to animals which the General Assembly may deem danger-
ous to the farming interests.”

. Section 64 provides in part: “In all cases enumerated
in the last section, and in every other case which, in its
judgment, may be provided for by general laws, the Gen-
eral Assembly shall enact general lZws."

- EXHIBIT -
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Art. IV, § 14

§ 14, Powers of General Assembly; limitations. ~— The suthority of the
Geperal Assembly shall sxtend to myﬂ subjects of legislation not herein
forbidden or restricted; and a specific grant of authority in this Constitution
upon a subject shall not work a restriction of #ts authority upon the same or
any other subject. The omission in this Constitution of specific grants of
authority heretofore conferred shall not be construed to deprive the General
Assembly of such authority, or to indicate a change of policy in reference
thereto, unless such purpaze Elﬁlo.uﬂ appear.

The Generel Assembly shell confer on the courts power to grant diverces,
change the names of persons, and direct the sales of estates belonging to
infants and other persons under legal disabilities, and shell not, by spacial
le%slatxon, grant relief in these or other cases of which the courts or other
tribunala may have jurisdietion

The General Assembly may regulate the exercise by courts of the right to
punish for contempt.

The General Assembly’s power to define the acerual date for a civil action
based on an intentional tort committed by a natural person ngainst a person
who, at the time of the intentional tort, was a minor ehall include the power to
provide for the retroactive application of a change in the acerual date. No
namragfparson ghall have a constitutionally protected Jmperty right to bar a
cause of action based on intentional torts as described herein on the ground
that a change in the accrual date for the action has been applied retroactively
or that a statute of limitations or statute of repose has expired.

The General Assembly shall not enact any local, special, or private law in the
following casss:

(1) For the punishment of crime,

(2) Providing a change of venue in civil or eriminal cases,

(3) Regulating the practice in, or the jurisdiction of, or changing the rules of
evidencs in any judicial proceedings or inquiry betore the courts or other
tribunals, or providing or changing the methods of collecting debts or enforcing
judgments or prescribting the effect of judiclal sales of real estate.

(4) Changmg or locating county seats. ,

(5) For the assessment and collection of taxes, except as to animals which
the Geperal Assembly may deem dangerous to the fayming interests,

(6) Extending the time for the assessment or collection of taxes,

(7) Exempting property from taxation. .

. (8) Remitting, releasing, postponing, or diminis any obligation or liabil-
ity of any person, ration, or aseociation to the Commonweslth.or to any
political subdivision thereof, .

(9) Refunding money lawfully paid into the treasury of the Commonwealth
or the treasury of any political subdivigion thereof. ° ) .

(10) Granting from the treasury of the Commonwealth, or granting or
authoriziog to be granted from treasury of any political subdivision
thmtrah'tom extra compensation to any public officer, servant, agent, oI 4
con T. . . 1

{11) .For registering voters, tonducting elections, or designating the places o} §

voting. . ,
. ng Regulating labor, trade, mining, or manufacturing, or the rate g4
intsrest on money. R 1,
(13) Granting any pension. . K L
(14) Crepting, increasing, or decreasing, or authorizing fo be createqy
inereased, or decreased, the salaries, fees, percentages, or allowances of p
officers during the term for which they are elected or appointed. ¥
(15) Declaring streams navigable, or authorizing the construction of bourd
or dams therein, or the removal of obstructions therefrom. P
(16) Aﬁecting or regulating fencing or the boundaries of land, or the
at large of stock. .

(17) Creating private carporations, or amending, renewing, ot extending

ch?18) Gﬁgﬁﬁg to any private <:cn°;mratio::;;ﬂ :;aociaﬁon. or individual any
i sive right, privilege, or immunity. . .
ap(ef;glr%::ﬁ; orv 3135 i pthe ngn;e of any private corporation or association.
(20} Remitting the g eiture of the charter of any private eorpﬁrf??t:
except upon the condition that such corporation ghall thereafter oodi.n
char?er subject to the provisions of this Constitution and the laws pass
puzsuance therect ant a charter of incorparation to any

bly ehall not gr
&Tu;‘:h%ﬁgfigﬁmdagﬁmdm but may secure the title to church property

to an extent to be limited by law.

ol
Y

the

EXHIBIT
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§ 16, General Jaws. — In all cases enumerated in the preceding section,
and in every other case which, in its judgment, may be provided for by ral
laws, the General Assembly shall enact general laws. Any general law shall be
subject to amendment or repeal, but the amendment or partial repeal thereof
shall not operats directly or indirectly to enact, and shall not have the effect of
enactment of, a special, private, or local law.

No general or ial law sha.i} surrender or suspend the right and power of
the Commonwealth, or any political subdivision thereof, to tax corporations
and corporate property, except as authorized by Article X, No private corpora-
tion, agsociation, or individual shall be g scially exempted from the operation
of any general law, nor sball a general law's operation be suepended for the
benefit of any private corporation, asscciation, or individual,

44
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{

ARTICLE VII.
LocaL GOVERNMENT.

§ 1. Definitions. — As used in this article (1) “county” means any existing
county or any such unit hereafler created, (2) “ity” means an independent
incorporated comuunity which became a city as provided by law before noon
on the firat day of July, nineteen hundred seventy-one, or which has within
defined boundaries a population of 6,000 or more and which has become & city
as provided by law, (3) *fown® means any existing town or an incorporated
community within one or more counties which became a towa before noon, July
one, nineteen hundred seventy-one, as provided by law or which has within
defined houndaries a population of 1,000 er more and which has become a témin
as provided by law, (4) “regional government® means a unit of general

vernment organized as K;wided lzy law within defined boundaries, as
determined by the General Assembly, (5) “general law” means a law which on
its effective date applies alike to all counties, cities, towns, or regional
governments or to a reasonable classification thereof, and (6) “special act”
means a law applicable to a connty, city, town, or regional government and for
enactment shall require an affirmative vote of two-thirds of the members
elected to each house of the General Assembly.

The General Assembly may increase by general law the ]i):ﬁulaﬁon minima
Srovided in this article for cities and towns. Any county which on the effective

ate of this Constitution had adepted an optional form of government pursuant
to a valid statute that does not meet the general law requirements of this

article may centinue its form of government without regard to such general
law requirements until it adopts a form of government provided in conformity
with this article. In this article, whenever the General Assembly is authorized
or required to act by general law, no special act for that purpose shall be valid
unless this article go provides.

§ 2, Organization and government., — The General Assembly shall
Erovide by genera) law for the ardgmﬁzaﬁon. government, powers, change of
oundaries, consolidation, and diasolution of countles, cities, towns, and
regional governments. The General Assembly may also provide by general law
optimal plans of government for eounﬁe;a cities, or towns to be effactive if
appraved by a majority vote of the qualified voters voting on any such plan in
eny such county, city, ar town.
e General Assembly may also provide by epecial act for the organization,
government, and powers of any county, city, town, or regional government,
including such powers of legislation, taxation, and assesament an the General
Assembly may determine, but no such special act shall be adopted which
govides for the extension or contraction of boundaries of any county, city, or.
WD, : . “
Every law providing for the organization of a regional government shall, in|
addition to any other requirements impoeed by the General Assembly, require,
the approval of the organization of the regional government by a majority vote
of the qualified voters voting thereon in each county and clty which is
participate in the regional government and of the voters voting thereon in £
part of & county or city where only the part is to participate.

L4
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Local Government 807

legislative courtesy and custom have dictated the ready passage of
the vast majority of local bills.1t

The Commission on Constitutional Revision, seeking to eliminate
much of the necessity for special legislation, proposed that counties
of over 25,000 population and cities be allowed to adopt and amend
their own charters without additional action by the General
Assembly. The Assembly, however, rejected this proposal and
secmed in general not to view special legislation as burdensome.1®

The Gencral Assembly, in fashioning seetion 2, took a straight-
forward approach to the usc of special acts. Section 2 expressly
authorizes special acts to be; passed on two-thirds vote, providing
for the organization, government, and powers of caunties, as well
as cities and towns. This makes unnecessary the traditional drafting
games that legislators were forced to play under the 1go2 Con-
stitution. Wherc the pre«cnt Constitution doe¢s require general
laws—notably for boundary changes—they must be based on
“reasonable classifications.”’® There is no doubt that the ends for
which special legislation may be enacted are much enlarged under
the Consttution of 1971, especially as regards counties.* Countles
and cities are now more ncarly on the same plane than was the
case in the Constitution of 1go2.3

A detailed discussion of special acts appears in the commentary
on Article IV, section 14, bt the matter may usefully be reviewed
here in the context of local government. The courts and commenta-
tors have never succeeded in establishing satisfactory criteria for
defining special as opposcd {to general legislation, The Supreme
Court of Appeals examined the subject in derail in Martin's Execulors

11 The requirement of § 53 that specxal bills Arst go to 2 sranding jolat commiitee proved
little more chan a troublesome extra n:‘p ard was repested in 1948, See Acu of Asembly,
1948, ch. 333; House Journal, 1950. Sess., pp. 23~24; Senate Journal, 1950 Sess., pp. 1-5.

1 Compare CCR, pp. 224~26, with House Debates, p. 505 {R.M, Smith).

¥ Acthe 1569 session the House of Delegates sought to emi: sny refesence to “reatonable"
when refersing <0 a class of countles, cities, or towns, House Debates, p. so5 (R.M. Sraith).
The Secnate, however, strongly opposed such a move, belleving that general law should be
truly general, Senate Debates, pp. 339240, 429-30 (Parkerson, Hopkins). Neither house,
however, accepred the Commission's propesal to add the further requirement that a general
law apply to at least two goveramentall units, See CQR, pp. 984-24-

3¢ Undet § 9, the General Assembly may glve power to named locnlites to adopt a saies
tazg, if done by the two-thirds vote uqmrcd for special act. 1979—71 Ops, Va. Att’y Gen. 300.

¥ Virginla's Constitution allows freer ke of ypecial aco lor local government than @¢ the
corutitutions of many states. See Gimcns. Conflereace on State Lagisintures, State Constitutional
Provisisns Affucting Legislangas (Kansas Cley, Mo., 1987), p. 37.

Y Supra pp. 541 ~45.
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808 Article V11

v. Commonwealth’’ and after an exhaustive review of the case law
dctermined that each act must be read in light of its own circum-
stances. The Court said that therc was no wholly satisfactory
definition of special legislation bur cited a New Jersey casc as
advancing the best short test: “'A law is ‘special’ in a constitutional
scnse when by force of an inherent limitation it arbitrarily separates
some persons, places or things from those upon which, but for such
separation, it would operate.”¥® The Court has conceded wide
discretion to the Legislature in establishing classifications of local
units and enacting general laws applicable tn those classes.!® In
accord with the definition advanced in Mertin's Exscutors, however,
it has required that the classification be ‘‘reasonable” and not
arbitrary. The Court hasstruck down classifications that could not be
rationally shown to encompass all localities with similar problems,20

Apart from the difficulties inherent in defining special legislation,
it is also necessary to reconcile the apparent conflicts between the
special legislation prohibitions of Article IV, section 14 and the more
permissive language found in the Local Government article. The
problem is like that once faced under the Constitudon of 1902, where
section 63 (regarding special legislation) might have been thought
to limit section 117. In a long scries of cases, the Supreme Court of

1 196 Va, 603, toe 8.E.'97 (192c).

# (36 Vu. a1 610, quoting Budd v. Hancock, 66 N.J.L. 133, 4B A. 1023 (1901).

s For a declsion uphol¢ing kn ast which applied to a limited clas of towns whoze corporate
limits were located partly in cne county and parily (v another, see Town of Falls Churel
v, County BJ. of Arlington, 166 Vs. 193, 184 S.E. 459 (1936)-

Other cases holding that acts were ganeral legislation even though they applied to a
limited class of localitier include Caady v. County of Elizabeth City, 193 Va. 340, 19 S.E.2d
97 (1943) (act giving powers of clty council to county board; in coundes adjoining a city of
over 125,000 ond to counties adjning such 8 y); City of Newpor: News v. Elizibeth
City County, 18y Va. 845, 35 S.E.22 §6 (1949) (act prohibiting anncxacion of county land
onlesa at least 60 square miles of land.remained in the county after nnnexation).

t0 E.g., Green v, County Bd. of Arlingion, 193 Va. 284, 68 S.E.ad 816 (1952), which siruck
down 2 classificatlon based on county land are; the Court neted that many counties witk
probiems slmilar to thaie in Arlington were exeiuded arbitearily by the limits imposed.
Other case striking down legislative acts w being unconstitutlonal special legislacion are
Quesinberty v. Hull, 159 Va. ¢jo, 165 5.E. 382 {1932) (act permiting popular electlon of
wial justice in Carrcll Countyj; Shelion v. Bydnor, 126 Va. 625, to2 S.E. 83 (t9¢0) (act
providing different compensation schedule for auperviscrs in 13 named ¢ounties); Shulman
& Co. v. Sawyer, 167 Va, 986, 185 8.E. 344 {1937) (act exemping cities with 8 populution
between 135,000 and'150,000 (*om operatian of a law epplicable to all other cities); County
Board v. American Trailer Ca., 153 Va. 92, €8 S.E.2d 113 {1953) (act sequiring licemsing
of trailer parks in all counties adjeining counties with a populstion density of over 1,000 per
square mile); and Dean v. Paolicelll, 154 Va 219, 72 5.E.2d 508 (1052) (act permitdng
federal goverament employces to hold county office slio in counties having a populstion
denalty of ever 350 per square mile}. .
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Local Government 8og

Appeals decided that the sections of the 1902 Constitution were not

ctually in conflict and that special acts which technically fcll
within one of the categories of ald scction 63 could still be enacted
under section 117.% The rcasoning behind these decisions was that
section 63 was general and would apply only to cases not otherwise
provided for. Section 117, on the other hand, dealt with a specific
subject, the enactment and amendment of municipal charters;
therefore, it prevailed over the general language of section 63.22 The
Virginia rule is that a special act cnacted subsequent to a general
law will be controlling as to the locality affected and will be seen
as qualifying the general law.?® Similarly, wherc the generat law is
enacied subsequcnt to the special, the special law will normally
remain in force and not be construed to be repealed by implication.®

Powers. Seciion 2 states that the General Assembly shall provide by
general law or special act for the powers that will be granted to local
governments. No express constitutional provision is necessary to
authorizc the General Assembly to confer powers upon loca! govern-
ments, since the Legislature has all legislative powers not denied it
by the Constitution. Hence constituliona]l provisions regarding
powers of local government typically are concerned with placing
limits on the power of the General Assembly to deal with local
governments (¢.g., section 2’s prohibition against creating regional
governments save as approved by popular vote in the counties and
cities affected), with limiting the powers that may be exercised by

% E.g, Millet v. Town of Pulaski, 109 Va. 137, 63 S.E. B30 (1909); Town of Nnrrows v.
Board of Supervisors, 138 Va. §72, 105 S.E. 82 (1920); City of Porumouth v. Welis, 145 Va,
94, 193 S.E. 781 {126); Fallon Florisc, Inc, v. City of Roaroke, 1o Va. 564, 58 S.E.2d 316
(1950)¢ Pierce v, Dennls, 205 Vi, 498, 138 S.E.2d 6 (1964).

* See genernlly Bohanoos, “'Local Bills—Eome Ohservatiens,” 43 Va. L. Rev. 843 (1956;.

B See Davis v, Dusch, 205 V2, 696, 68384, 139 S.E.ad 25 (1964} : Beginning with Mdfor
v. Pulasti, t0g Va. 137, 64 5.E. 880, and coatinving through Pierce v, Demniz, (205 Va. 478,
138 S.E.2d 6) we have consiacendy upheld special legislation applicable © cities and towns,
enacted pursuant to [the Constitution] which was at variance with ether pravisions of Article
V11 [now Article VIT] of the Constitucion and with general statutes antedating such speciel
legislation. S¢e Fallon Flerist v. City of Roawke, 190 Va. 864, 58 S.E.od 316; City of Porismenth
v. Weiss, 145 Va. g4, 132 S.E. 781; Toun of Norrows v. Giles Counly, 128 Va, §72, 105 S.E, Ba;
Chambers v. City of Rounoke, 114 Va. 768, 78 S.E. 407.” '

¥ See Va, Code Ann. § 15.1-1 (1973): "Except when otherwise specially pravided, the
proviiions of this title thall in no way repeal, amend, impair or affect any other power, right
or privilege conferred on eities and towns by charier or any other provislons of ger.eral law.”
Ser alio Cliy of South Norfolk v. Ciry of Norfolk, 190 Va. 591, 601~02, 58 $.5.2d 32 (1950).
Bueef. City of Danville v. Raginnd, 173 Va. 27, 7 5.E.2d 121 [1949), where there waj direct
conflict berween the charter and a general law, and the mose recent expression of legislative
will found in the general law was said to prevail.
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v. Commonwealth’ and after an exhaustlve review of the case law
determined that each act must be rcad in light of its owa drcum.
stances. The Court said that there was no wholly satisfactory
definiton of special legislation but cited a New Jersey casc a3
advarcing the best short test: *'A law is ‘special’ in a constitutional
sense when by force of an inherent limitation it arbitrarily sepzrates
some persons, places or things from those upon which, but for such
separation, it would operate.'’® The Court has conceded wide
discrction to the Legislature in establishing classifications of local
units and enacting general laws applicable to those classes.’” In
accord with the definition advanced in Martin's Executors, however,
it has required that the classification be “‘reasonable” and not
arbitrary. The Court hasstruck down classifications that could not be
rationally shown to encompass all localities with similar problems.?

Apart from the difficulties inherent in defining special legislation,
it is also necessary to reconcile the apparent conflicts between the
special legislation prohibitions of Article IV, scction 14 and the more
permissive langudge found in the Local Government article. The
problem is like that once faced under the Constitution of 1902, where
section 63 (regarding special lcgislation) might have been thought
to limit section 117. In a long series of cases, the Supreme Cour: of

7926 Va. 603, 102 S.E.'75 (1gv0).

9 426 Va, a: 610, quoting Budd v. Huncock, 66 N|J.L. 133, 48 A. 1083 {1901).

1% For a declsion upholding an act which applied to 2 limited class of towns whase ¢orporac:
limic were located partly in cne covaty and panily in ancther, sce Town of Faili Church
v. County Bd. of Arlington, 165 Va. 132, 184 S.E. 459 (1936).

Other cases holding that acts were general legisladion even though they applied o a
limited elass of Yocalities include Gandy v. Councy of Elizabeth City, 179 Va. 94e, 19 S.E.2d
97 (1942) (act giving power: of clty council to county boards in countzs adjoining a city of
over 135,000 and to counties adjoining such a coumty) City of Newport News v, Elizabeth
City County, 189 Va. Bas, 33 S.E.2d 86 (1049 (act prohibiung annaxadon of county land
unless at least 6o square miles of land remained in the covaty after annexation).

' £.2., Green v. County Bd. of Arlington, 103 Va. 2B4, 68 S.E.ad 516 (31952), which siruck
down g clauifieation based on connty land area; the Court nored that many gounties with
problems simllar to these in Arlington were extiuded arditrarily by the limlis impoied.
Qcher cases seriking down legidatlve nets aa being unconstitutional special legislation are
Quesinbervy v, Hull, 159 V. 270, 163 S.E. 382 (1932) {sc: permitting popular elecdon of
trial justics {n Carrcll County); Shelten v. Sydnor, 128 Va. 625, 103 S.E. 83 (19420} [act
providing different compensation schedule for supervisen in 15 named counties); Shulman
& Co. v, Sawyer, 163 Va. 386, 189 S.E. 344 (1937) (et exempdng citim with a gopulation
berween 123,004 and'150,000 from operation of 2 law applicable to all other citjes) ; County
Board v. American Trailer Co., 193 Va. 3¢, 6€ S.E.2d 115 (1951) {act sequiring licensing

of trailer parks in all ¢counties adjoining countiet with a papulation density of over 1,000 per
sjuare mile); and Dean v. Paclicelli, 194 Va. 219, 70 S.E.2d 306 (rg52) (act permicdag
federal government employees to hold county office alio in counties having » popuintion
density of over 900 per 1quare mile). 4
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Appeals decided tha the sections of the 1go2 Constitution were not
actually in conflict and that special acts which technically fell
within one of the categories of old seetion 63 could still be enacted
under section 117.2 The reasoning behind these decisions was that
section 63 was general and would apply only to cases not otherwise
provided for. Section 117, on the other hand, dealt with a specific
subject, the enactment and amendment of municipal charters;
therefore, it prevailed over the genera! Janguage of section 63.22 The
Virginia rule is that a special act enacted subscquent to a general
law will be controlling as to the locality affected and will be seen
as qualifying the general law.®? Similarly, where the general law is
enacted subsequent to the special, the special law will normally
remain in force and not be construed to be repealed by implication,

Powers. Scction 2 states that the Gencral Assembly shall provide by
general Jaw or special act for the powers that will be granted to local
governments. No express constitutional provision is necessary to
authorize the General Assembly to canfer powers upon local govern-
ments, since the Legislature has all legislative powers not denied it
by the Constitudon. Hencc constitutional provisions regarding
powers of local government typically are concerned with placing
limits on the power of the Gencral Assembly to deal with local
governments {e.g., section 2°s prohibitdion against creating regional
governments save as approved by popular vote in the counties and
cities affected), with limiting the powers that may be exercised by

#1 Eg.. Miller v. Town of Pulnski, 109 Va. 137, 63 S.E. 880 {1gug); Town of Narrows v,
Beard of Supervisors, 128 V. 372, 105 S.E. 82 (1920); Cicy of Parumouth v. Welse, 145 Va.
94, 153 S.E. 781 (1926); Fallon Floris, Inc. v, City ef Reancke, 190 Va, 564, 58 S.E.0d 316
{1950)3 Picrce v, Dennis, 205 Va, 458, 136 S.E.2d 6 (1864).

* See generally Bohannon, *Local Bills—Snme Observadens,” ¢z Va. L. Rex. Bgs {1956).

0 See Davis v, Dusch, 205 Ve, 636, 683-84, 139 S.E.ad a5 (1g6hy): “Beginning with Miller
v. Pulasti, 109 Va, 137, 68 S.E. 880, and continuing theouigh Pémer v. Dennis, [205 Va. 438,
138 $.E.2d 6] we have consistently upheld special legislation applicable 1o citles and towns,
enacted pursuant to [the Constitution] which was a¢ variance with other provirions of Article
VIl {uow Article VII] af the Constitution aad with general statutes antedadng suck spedal
legislatlon, See Fullen Flerit: v. City of Reanoke, 190 Va. 564, 58 S.E.2d 316; City of Pertameuth
v, Wriss, 145 Va. 94, 133 S.E. 781 Towen of Norvaies v. Gilus Caumiy, 3196 Va. g2, 105 S.E. 82;
Chembers v. Cily of Roancke, 114 Va. 766, 78 S.E. 407."

3 8ec Va, Code Ann. § 15.1-1 {1973} "Except when otherwite specially provided, the
provisinns of this tile shall in nc way repeal, amend, impalr or affect any other power, right
or privilege conlerred on cities and towns by charter or any other pravisions of general law."
See alxe Qity of South Norfolk v. City of Morfolk, 1go Va. 591, Sot~02, 58 $.E.ad g2 (1930},
But ¢t Clty of Danvifle v. Ragland, 198 Va. g7, 7 S.E.2d 121 {(1g40), where thers was direct

conflict between the charter aad a genesal law, nnd the more recent expression of legislntive
wiil lound in the general lsw was said two prev: ail,
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VIRGINIA: IN THE CIRCUIT COURT OF ALLEGHANY COUNTY

J. CHRIS ALDERSON, et als : Petitioners,

\A
THE COUNTY OF ALLEGHANY, VIRGINIA Respondents,
PETITIONERS’ RESPONSE

TO RESPONDENT’S REPLY MEMORANDUM

This Memorandum is presented to the Court in response to the Respondents’
Reply Memorandum.

In this Memorandum, Petitioners argue that S.B. 246 is unconstitutionally vague
and that Article X and Article VII §7 trump the Legislative powers asserted by the
County in support of S.B. 246.

L UNCONSTITUTIONAL VAGUENESS

Since the Court heard oral argument in this matter, the Respondent has filed a
Petition for Writ of Mandamus against the County Commissioner of Revenue for
enforcement of S.B. 246 to refund one-half (1/2) of tangible personal property taxes
assessed and collected from Cliﬁon Forge taxpayers in 2001.

Meanwhile the Commissioner of Revenue has notified Cliﬁon Forge taxpayers
that their refund under S.B. 246 wiﬂ be $1.30 per hundred dollars of assessed value. The
County has asserted that the amount of the refund should be $1.67 per hundred dollars of

assessed value, since the rate used by the County on Clifton Forge was $3.35 in assessed

value.

Alleghany County Virginia Circuit Court

In the Clerk’s Office.

This document was filed as a copy and, not being an original, is
not to be issued as a certified copy nor accepted for any purpose
for which an original or certified copy is required.

Michael D. Wolfe, Clerk 53



In its Petition, the County seeks a refund based upon a tax rate of $4.65 per
hundred.

In the instant case, the County has demurred to the' Petition upon the grounds that
this cause is barred by S.B. 246, which “validates” the County’s assessment but provides
that “such assessments shall be reduced by one-half to reflect a short tax year.”

See attached copy of April 25, 2002 “Dear Clifton Forge taxpayers” letter; see
attached copy of March 14, 2002 letter from Bradley B. Cavedo, Deputy Attorney
General. |

While S.B. 246 provides for reduction “by one-half to reflect a short 1ax year,” the
Attorney General’s Office has recognized that “An argument could be made that the
City’s fifty percent asscssment ratio, enacted in contemplation of its rcversion 1o town
status, was, in effect a pro-ration to reflect a short tax year.” Elsewherc the samé letter
calculates an effective tax refund rate of $1.65 per hundred and yet later calculates a
refund rate of $1.30 per $100.00 of assessed value.

In its Petition for Writ of Mandamus, the County admits that the County’s
assessment of Clifton Forge tangible personalty “was flawed in that the property was not
located in t he County on the tax day” and seems to request the Court “to re-instate the
correct Alleghany County tax rate of $5.95 per hundred,” which would result in a refund
0f $2.97 per hundred.

Thus, we are presented with S.B. 246, which has been interpreted by reasonable
persons to mean:

1. That Clifton Forge and Alleghany County taxes are

to be reduced by one-half because they are applicable only to the
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two “short tax years” involved resulting in no refund.
(Interestingly S.B. 246 does not contain any language regarding
refunds.);
2. That the County should refund Clifion Forge
personal property taxpayers at the rate of $1.30 per hundred;
3. That the County should refund Clifion Forge
Taxpayers at the rate of $1.67 per hundred; and
4, That the County should refund Clifton Forge
Taxpayers at the rate of $2.97 per hundred; and
Naturally, if one is paying taxes for a six-month period, onc pays only one-half of
the tax for a 12-month year. This intcrﬁrctation, reasonable on ils face, resulis in no
refund. |
The County argues that the Legislature intended to permit a refund of one-half of
the taxes assessed and collected by the County for each “short tax year” of six months.
S.B. 246 provides no refunds, either substantively or procedurally.
As the County states in its Mandamus Petition, “Chapter 78 is a complicated and
confusing statuette.” |
Some of the confusion arises from the reality that a taxpayer should be taxed for
only half the annual tax, for a six-month “short tax year.” Six months is after all, half of
a real calendar year.
Thus, we have a number of presumably rational persons litigating over the

interpretation of S.B. 246.
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The prime requisite of statutes, that they be expressed with certainty and clarity, is

especially true when applied to tax statutes. Commonwealth v. Jones, 194 Va. 727, 74
S.E. 2d 817 (1953).
An act imposing a tax must be certain, clear and unambiguous, especially as to the

subject of taxation and the amount of the tax. Williams v. City of Richmond, 177 Va. 477,

14 S.E. 2d 287 (1941).
The present controversy between Alleghany County and its Commissioner of

Revenue clearly demonstrates the vagueness, overbreadth, indefiniteness, and, ultimately,

the unconstitutionality of S.B. 246. Sec eq. City of Waynesboro v. Keiser 213 Va. 229
(1972) |
11 UNCONSTITUNAL EXTRA-TERRITORIALITY

Further, the Responcicnt, in its Reply Memorandum, fails to apprehend the
Petitioners’ position that the Legislature has no authority to correct the unlawful and
unconstitutional levy of a tax.

Art. 7, §2 contains no language authorizing the General Assembly to correct or
validate the unlawful, unauthorized, illegal and unconstitutional levy and collection of
taxes imposed upon the residents of one particular locality by the governing body of
another. See Article 10, §1.

As has been painted out previously, Article X, §1 permits taxation of tangible
personal property “within the territorial limits of the authority levying the tax.”

In Robinson v. City of Norfolk, 108 Va. 14, 60 S.E. 762 (1908), the Supreme Court
of Appeals was confronted with a tax ordinance adopted by the City of Norfolk to tax

“circuses or menageries within the City or within one mile of the boundary thereof.”
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In finding the ordinance unconstitutional while interpreting the words “territorial
limits”, which remain in the currEnt Constitution, the court said:

The payment of this tax is resisted by the
defendant as an unwarranted and invalid
exercise of the taxing power by the city of
Norfolk. -

For the purposes of taxation, the
Constitution has divided the state into
counties and magisterial districts, cities, and
towns. Each of these subdivisions has its
territorial limits fixed; each being distinct
and separate from the other. What is meant
by the words “terrilorial limits,” in section
168 of the Constitution [Va. Code 1904,
p.cclxii], is the actual boundaries of each of
such subdivisions, as the same are fixed by
law.

The circus in question was being
exhibited in Norfolk County. The territorial
linits of the county embraced the whole
county, and it cannot be seriously contended
that the Legislature can create a taxing
district in a county from which a city shall
raise revenue for the exclusive benefit of
such city.

The principle that one territory cannot be
taxed for the benefit of another is
fundamental and well recognized by the
authorities on the subject. It does not rest
alone upon the theory of taxation without
representation, but upon the principle that
private property cannot be taken for
anything but a public use. Cooley on
Taxation (2d ED.) c.5, p.140 et seq., and
cases cited.

60 S.E. supra, at p.763

Thus, the County’s taxation of property outside it territorial limits is

unconstitutional.
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It would seem to follow that the Legislature cannot cure the unconstitutional acts
of a County and its elected officials.

In violation of Article 4, §2 of the State Constitution, S.B. 246 is a local and
special law which provides for the assessment and collection of taxes, extends the time
for the assessment and collection of ta.xes (by “validating” the invalid assessments), and
remits (according to the County’s interpretation) the obligation and liability of taxes on
Clifton Forge taxpayers by one-half.

By “validating” the unlawful collection and assessment of unlawful taxes, the
General Assembly has determined (“\'alidate”) unlawful and extra-territorial taxation by
the County and (according to the County) reduced the amount so “validated™ by one-half.

In other words, the -General Assembly, having recognized the County’s unlawful
and unconstitutional assessment of Clifton Forge tangible personal property, has
“validated” the unconstitutional assessment and collection of those taxes, authorized the
collection of such invalid taxes, set the tax rate by validating the un]awﬁ:] assessments,
and then, according to the County and the Commissioner of Revenue and the Attorney
General, cut those taxes, thereby setting the amount of the “collection” of taxes.

S.B. 246 sets the rate and then cuts it in half. This is unconstitutional special and
local legislation providing “for the assessment and collection of taxes”, and remitting the
obligation i.e. the “validated” tax in the amount of one-half (according to the County, the
Attorney General and the Commissioner of Revenue).

Article 7, §2 does not authorize the General Assembly to violate the constitution

or to validate acts undertaken in violation of Article 4, §14(5) and ‘(8) and Article 10, §4
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(local taxation) of the State Constitution as well as the multiple statutory violations
already mentibned in Petitioners’ Trial Memorandum.

Further, Article VII, §2, gives the General Asserﬁbly no authority to validate acts
which the General Assembly itself recognizes as invalid, and to validate unlawful acts
| already undertaken. This was directly recognized in the case of Wright v. Norfolk

Electoral Board, 223 Va. 149, 286 S.E. 2d 227, 229 (1982):

The power of the commonwealth to create
and control municipal corporations is
limited by the State Constitution. Thus,
while Article VII, §2, provides that the
General Assembly may - grant to local
governments the powers of legislation,
taxation and assessment, the taxing power is

~ constrained by the provisions of Article X.
See Fallon Florist v. City of Roanoke, 190
Va. 564, 58 S.E.2d 316 (1950); Powers v.
Richmond, 122 Va. 328, 94 S.E. 803 (1916),
appeal dismissed 251 U.S. 539, 40 S.Ct.
118, 64 L.Ed. 404 (1919). Similarly,
Section 7 of Article VII mandates how
certain of the powers mentioned in Section 2
are to be exercised.

Sections 2 and 7 of Article VII, when read

together, limit the power of the General

Assembly in  establishing  municipal

corporations. In order to insure fiscal

responsibility, while at the same time

providing for the smooth functioning of city

operations, Section 7 establishes the

procedures that must be followed in setting

taxes at the local level. The use of any other

Assembly, would be violative of the
: Constitution.
86 S.E.2d, supra at p.228 (Emphasis added)

In other words, Article X and Article VII, §7, trump Article VII, §2.
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According to the principles enunciated in Wright, supra, the ONLY governing
body which had any constitutional right td tax tangible personal property normally kept
-and garaged in the City of Clifton Forge on the “tax day’;, January 1, 2001 was the City
of Clifton Forge.

No amount of special, local or emergency legislation'can overcome the foregoing
bedrock constitutional principles.

The County’s assessment, levy, and collection of taxes upon vehicles normally
kept and garaged in the City of Clifion Forge on January 1, 2001 invaded the
constitutionAL and Jegal province of Clifion Forge. The County had no constitutional
authority to tax any vehicles garaged and képt in the City of Clifion Forge as of January
1, 2001 at any time during calendar year 2001.

For the foregoing rcasons, your Petitioners again respectfully submit that all taxes
collected by respondent on tangible personal property Iocated in the City of Clifton Forge
for the tax year 2001 are invalid, unauthorized, unconstitutional, and subject to

immediate refund pursuant to Code §58.1-3987.

Respectfully Submitted,

J. CHRIS ALDERSON

D.H. SCOTT, Jr.

SANDRA H. HARTLEY

ELLEN P. SIMMONQRAY

MICHAEYL E sm&
By: \\\)& Q}\

Counsel

William A. Parks, Jr.
Attorney at Law
301 West Main Street
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P.O.Box 1175
Covington, Virginia 24426
540-962-2222
540-962-2234(fax)

Counsel for Petitioner
CERTIFICATE

I hereby certify that a true copy of the foregoing Petitioners’ Response to
Respondents’ Reply Memorandum was delivered to Michael McHale Collins, Esquire,
Attorney at Law, 275 West Main Street, P.O. Box 59, Covington Virginia 24426 this

"\
ANSIS y day of July, 2002. )
\
~ l

\\

Counsel
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OFFICE OF
COMMISSIONER OF THE REVENUE

Alleghany oty

SHERRY W. STULL, C.C.R. GOVERNMENTAL COMPLEX

R TELEPHONE: (540) 843-6
g3 n'mw COMMISSIONER OF THE REVENUE 9212 Winterberry Avenue FACSIMILE: ((540)) 86;-62
Covington, Virginio 24426
April 25, 2002

Dear Clifton Forge Taxpayer: [

tinclosed please find "Carrection of Tax” forms for the 2007 fax year. These

orms represent the recalculation of any personal property tax for which you
were assessed by Alleghany County. This recalculation is pursuant to Chapter
78 of the 2002 Acts of Assembly signed by Governor Mark Warner on March
4,2002. It is also pursuant to an informai -Attorney General Opinion dated
March 14, 2002 received from Deputy Attorney General Bradley Cavedo.
Direct quotations from both of these documents are included on the back of
this letter for your review.

The forms enclosed represent the actual tax refund you should receive (based
-on current computer programming) if taxes have been paid. Please note any
forms-you receive for any qualifying “PPTRA" property with a fair market value
of $1,000 or less will not show a taxpayer refund portion because the State-
paid 100%. Also, please note this amount does not include any penalty or
interest which may be due and payable. It is my understanding County officials
are still conferring with various State and computer programming personnel to
determine how they wish to proceed. Therefore, the amount of your actual
refunu will be determined and. processed by County officials -as they deem
appropriate at a future date. However, the recalculation of your taxes based
on the revised rate of $4.65 per $100 of assessed value completes my duties
pursuant to Chapter 78 as interpreted by the Attorney General’'s Office.

-+ Should you have any concerns regarding the enclosed forms, please call our
office at (540)863-6640. Either my staff or | will be happy to answer any
questions you might have regarding this complex tax-issue.

Sincerely.

. \ < l,-' o .-,j-: ' ‘.

N
. - N I
A S S '- [ NS LN

Sherry V’ ‘%‘tull
Cormmissioner of the Revenue

?/

MAILING ADDRESS: P O.BOX 300 - L GINIA 94487 . EMANH « ceteellrmm mflmcbe oo oo



Chapter 78 of the 2002 Acts u: Assembly as Approved by Governor Marx Warner on March 4, 2002
(Only comments in italics within parentheses are not pari of official Act)

An Act providing for tangible personal property taxes for the City of Clifton Forge, Alleghany Ccunty end the Tawn of Cifon Forge for ine nero
January 1, 2001, through December 31, 2001. -

Section 1 (Provisions pertaining to Alleghany County)
Notwithstanding any other provision of law, any assessment of tangible personal property as of fanuaiy 1. 2001 for tangible personal property
located in the Town of Clifton Forge, with such assessment being made by the commissioner of the revenue of Allzghany County, sha!

be valid, regardless that residents of the Town of Clifton Forge were residents of an independent city, the City of Clifion Forge, or
January 1, 2001. |n addition, the levy or imposition of tangible personal property taxes {or the entire 2001 tax year based vpon suc
assessments shall also be valid subject to the following:

~

i Such assessments upon the residents of the Town of Clifton F. rorge shall be deemad to have been assessments Mmade 1o ¥

tangible personal property taxes upon such persons for a period covering two separate tax years, the first beginning Jacuzy 1.

through 12:00 p.m. June 39, 2001, and the second beginning July 1; 2001 through 12:00 p.m. December 31, 2003

The tangxb!e personal property assessments by the county commissioner of the revenue on the residents of the Town of Ct "'on Forgs
(~18

[\

. assessments made by.the commissioner of the revenue of the City of Ch‘ton Forge for such short tex yaar. T r., (a
property taxes imposed by the City of Clifton Forge based-upon such assessments shall have mat the requiremiss .
t of the Constitution of Virginia that at! o.ropeny. except as provided in the Cons!i!ut;on shall be taxed lr- &
parsonal property taxes 2pplicable to the tav year beginning January 1, 2001, through 12:00,p.m 2n Juina 20
at the tangible personal property tax rates in effect in the City of Clifton Forge as of Janua iy 1, 2001, but tre 20U
be reduced by one-half to reflect the short tax year beginning January 1, 2001 through 12: 00 n.m June 30, 2007, an¢
The tangnble personal property assessments by the county commissioner of the revenue on ine residents of the Town of Cltlon Forge
applicable to the tax year baginning Juiy 1, 2001 through 12:00 p.m on December 21, 2001 shall be dsemsd ic rave
assessmenis made by the county comm |ssioner of the revenue on the residents of the 1own of Clifton Farge vinio alsa b

. leSIdents of the county on July 1, 2001. The tangible personal property taxes levied by Alleghany County tased Jcor: s:
assessments shall be levied at the tang:b!e personal property tax rates in effect in Alleghany County as of January 1, 2001, but ths
amount of tax due shali be reduced by one-half to reflect the short tex year beginning July 1. 2001 through 12.00 p m on Decerebs
31 2001

ay

Section 2 (Provisions pertaining to Town of Clifton Forge)

A'\y tar -uuh. personal property taxes leviad by the Town of Clifton Forge upon town residents fo: the tax yéar beginning July + 71 3
12:00 p.m. on December 31, 2001, shall be valid However, the amount of tax due shall be determined using tangibic persornia: proparty ta
...‘es in effect in the town as of July 1. 2001, and the amount of tax due shall be reduced by one-half to refiect a shert tax vear hegimning Juy
1. 2001 through 12:00 p.m. on December 31, 2001

- . Excerpts from March 14. 2002 Informal Qpinion of the Attorney General’s Office

Chapter 78 clearly establishes that your assessments are deemed to have been made by the commissioner of the reventis
for the City of Clifton Forge and requires that the tax be levied at one- half of the rate set by the city to reflect the shori tax. -
year from January 1 through June 30. 2001.

. The Clifton Forge City Council .adopied an ordinance on-June.19, 2001 setting the tax rate on tangibie persenai prepaity
....... In instances when a request requires an interpretation of a local ordinance; the Attorney General historically hax
4declmeq_to respond in order to avoid becoming involved in matters solely of-iota! concern and over which the governg:
tody as.control. .The entity that enacted this ordinance, however, ceased to exist on July 1, 2001, and canus:

_ correctany mistakes or misinterpretations of its ordinance. Furthermore, the primary question is the inlerpretatior:

-of an act of the General Assembly as if applies to this ordinance. Under tgese circumstances. | conciuded tha: gn
exception to this ‘Office’s policy is warranted.

Therefore. it is my view thal Chapter' 78 requires you. as commissioner of the revenue. ta ievy the f@ngidii fersis
property tax at the nominal rate and assessment ratio set by the City of Clifton Forge. and reduce the tax amou: i
half to reflect the short tax-year.. ... This would result in an effective tax rate of $1.675 for.the six-month tax year n
January 1. 2001.

The result of converting the deemes ity tax and the actual county taxis thar ‘hie tolai effestive tax rawe o b i
value of tangibie personal propeny in ire town is $1.675. plus one-half of S5 95, or 84 .65, ‘

Since the county initially imposed the tangible personal tax at a rate of $5.95. the nei resultis a refund gt abateme=
$5.95 minus $4.65. i.e.. 1 30 per $100 of assessed value.

Finally. you ask whether the two local governing bodies may continue to negotiate a mutualiy agreeabis sravn:
d|stnbut|on of funds between themselves. Chapter 78 affects only the impasition of tax-on property focated within the G

and the Town of Clifton Forge. It has no effect on the ability of Alleghany County and the town ic share
revenue........ subject to constitutional and statu as noted in prior opinions of this Office. ?A’/
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04/22/ 2002 fLEbAR Lo
VIRGINIA FERSOMAL FROPERTY V6.1
CORRECTION REFORT FOR TAX YEAR 2001

ACCHLNT # 100000062
PROPERYY TYFE: 1MV uEBnEEEEN

PRIRY 81 ORIGINAL BILL # 30

DHRER CO-ORER

—_—

CLIFTON FORGE, VA 24422

_ TOTAL STATE TAXPAYER
ASSESSMENT - ASSESSED TAX PORTION FORTION
ORTGIHAL: $5.95 $5.95 $0.00
CORRECYED: L) $4,45 84,65 $0.00
DIFFERENCE: -81.30 -$1.30 20,00

CERTIFIED Ji¥: SLERRY M. STULL 7 ssi

DATE: 06722/2052

RUN DATE 04/22/2002 TIME 20:39:36 64 RiGARD PENTAMATION ENTERFRISES, INC. - VIRGINIA FERSONAL F



Mar-14-02 09:09A Alleghany Comr Rev
Mar-14-02 OF:097

540 965-1624

COMMONWEALTH of VIRGINIA

Office of the Azorney Géneral
Richmond 23219 u”mm%
: . 804 - 788 - 207
. 204 ST1 - #3468 TOO
Mazxch 14,2002

The Honorable Sherry W. Stll
Commissioner of the Revenuye for Alleghany County

9212 Winterberry Avenuc
Covington, Virginia 24426

Dear Ms. Stull:

You ask scverel questons regm-dmg the eneconent by the 2002 Session of the General Assembly
of Chapter 78" end its impact on the taxation of tangible persona) property in e City of Clifion Forge for
the first six months of 2001, and for the Jast six months of 2001 2fter the city's reversion to town stans.

As the commissioner of the revenue for Alleghany County, you have assessed tangible personsl property

located within the town at the county rate for the cntire tax year 2001.

-~ You first ask whether Chapter 78 requires the county commissioner of the revenue 10 assess the
wngible personal property tax imposed by the City of Clifton Forge for the first six months of 2001, and

whether the city's tax rate, reduced by onc-half, equals $1.675 per $100.

Section 1. parsgraph 2 of Chapter 78 provides:

The tangidble personal property assessments by the county commissioner of the revenue
on the residents of the Town of Clifton Farge applicable 1o the tax year beginning
January 1, 2001, through 12:00 p.m. on June 30, 2001, shall be deemed to have boen
assessments made by the commissioner of the revenue of the City of Clifton Forge for
such short i year. The tangible personal property taxos imposed by the City of Clifion
Forge based upon such assessments shall have met the requirement of Article X, Section
L of the Constitution of Virginia that all property, except as provided in the Constitution,
shall be taxed. In addition, such tangible personal property taxes applicable to the tax
year beginning January 1, 2001, through 12:00 p.m. on June 30, 2001, shall be Jevied at
the tangible personal property tax rates in effect in the City of Clifton Forge as of
January 1, 2001, but the amount of tax duo shall be reduced by one-half w reflect the
short tax year beginning Janusry 1, 2001, through 12:00 p.m. on June 30, 2001[.)

12002 Va Acts ch. 78 (approved Max. 4, 2002) (peoviding for tangible personal property raxes for Clry and Town

of Cliften Forge and Allcghany Couary for 1ax yoar beginning Jannary 1, 2001)
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wwite wy

The Honarable Sherry W, Snll
March 14, 2002
Page 2

* Chapter 78 clearly establishes that your asscssments are deemed 10 have been made by the commissioner

of the revenue for the City of Clifton Forge and requires that the 1ax be levied at one-half of the rate set by
the city to reflect the short tax year from January 1 through June 30, 2001.

The Clifton Forge City Council adopted an ordinance onJune 19, 2001,° setting the tax rate on
tangible personal property as follows: .

For the calendar year beginning January 1, 2001 and ending December 31, 2001, upon all
tangible persone] property of every kind and description not exempt from Jocal taxaton,
there shell be a tax of Six Dollars and Scventy Cents ($6.70) for every One Hundred
Dollars ($100.00) of assessed value and at an asscssment ratio of 50%. &

In instances when 2 request requires an ioterprewstion of & local ordinance, the Amomey General
historically has declined to respcmd in order to avoid bccommg involved in marers solely of locs] concern
and over which the logal govanmg body has conol.’ The entity that enscted this ordinance, however,
ceased 10 exist on Iuly 1, 2001, and cannot comrect any mistakes or misinterpretations of its ordinance.
Furthermore, the primary question is the interpretation of an act of the General Assernbly as it epplies
this ordinance, Under these cirvumstances, I conclude that an exception to this Office’s policy is
warranted.

. The nomins! raw is $6.70, snd Chapter 78 cledrly requires this to be reduced w $3.35. The
guestion is whether the nominal rate should also be reduced by the fifty percent assessment ratio.
Technically, an asscssipent ratio reduces the assessed value, not the nominal rate. Mathcmatically,
however, a fifty pexcent assessment ratio tesuhs in an effective tax rate that is fi ent of the nomina)

rate.

- .
~An argument could be made that the city's fifty percent assessment ratio, enacted in
conmmplanun of its reversion 1o town smrus, was, in effact, a prorstion of the tax to roflect a short tax
year. I cannot accept this interprotation for the followmg reasons. First, the langusge of the ordinance

itself states that the fifty perrent tax assessment ratio-is imposed for the entire 2001 calendar year.

Second, § 1, paragraph 2 of Chapter 78 requires the tangible personal property tax ta be “levied” at the
rate in effect in the city on January 1, 2001, but then reduced by-one-halfl to reflect the six-month tax year
beginning the same date. “The assessment ralio is an integral pert of the tax levy."‘

will fevert o town stams on

*See Wm%emmmww
July 1, 2000, g

ld § 1(C) (imposing and Javying tangible personal property taxes within Town of Clifton Farge).

“Sec Op. Va. Au'y Gen.: 1999 at 69, 69; 1995 at 240, 241; 1991 at 30, 31; 1986-1987 a1 347, 348; 1981.1982 ot
471 472;1976-1977 a4 17.

$See ardinance and accompanying parenthetical information cited supra note 2.

“Wise County Bd. of Supervisors v. Wilson, 250 Va. 482, 485, 463 S.B.24 650, 652 (1995).

66

7/



Mar-14-02 09:10A Allegc

wwres

-1624

The Honorable Sherry W, Swll
March 14, 2002
Page3

Therefore, itis my view that Chapter 78 requires you, as commissioner of the revenue, to levy the
1zngible personal property 1ax 8t the nominel rate and asseasment ratio set by the City of Clifton Forge,
and reduce the tax amount by one-halt to reflect the short tax year. Under the facts presented, this would
result in an effective tax rate of $1.675 for the six-month tax ycar beginning January 1, 2001.

Next, you ssk whether the Alleghany County net cﬁ’ccrive.tn rate for an entire year is $4.65, i.e.,
onc-half the nominal rat in Alleghany County of £5.95 plus $1.6S.

You state that Alleghany County assesses taxes on tangible persanal property located in the Town
of Clifion Forge 2t the rate of $5.95. Section 1, 13 of Chaprer 78 ratifics the imposition of this t3x at the
county kax rate, but requires you to reduce the amount of tax by one-half to reflect the shornt six-month tax
year beginning July 1, 2001. The result of converting the decmnod city tax and the actual county tax is that
the total cffective tax rawe on the assessed value of tangible personal propesty in the town is $1.675 plus
one-half of $5.95, or $4.65. '

You next ask whethar the result of the Act would be to issue 2 refund or abatement of $1.30 per
$100 of the Alleghsny County tax assessed on property Jocated within the Town of Cliften Forge.

Since the county initially imposed the tangible persanal tax &t & rate of $5.95, the net result is a
refund or abaternent of $5.95 mimus $4.65, i.c., $1.30 per $100 of assessed value,

Finally, you ask whether the two focal governing bodies- may continue 10 negotiate a mutually
agrecable sharing or distnbution of the funds berween themselves.

_Chapter 78 affocts only the imposition of tax on property located within the City and the Town of
Clifton Forge. It has no effict on the ability of Alleghany County and the town to share revenue.
Bevenue sharing agreoments between Iocalmu are subject to constitutional and Sty constraints as
noted in prior opinions of this Office® The most significant constraimt is that a revenus sharing
agreement constitnies a Jong-term financial obligation. Article. VU, § 10(b) of the Canstitution of
Virginia prohibits counties from contracting debt or uubhshmg a fixed coutractual obligation to make
payments in future years, unless the proposed debt is suthonzed by general lsw and spproved by the
qualified voters of the county in a duly suthorized refereadum ®

Alernatively, if the revenue shm’ng apreement is 2 one-tme mansfer merely to adjust for the
unmque events related to the city’s reversion to town status and the: tax revenues affected by Chapter 78,
such agreement would not be a long-term finencial obfigation. Accordingly, the county and town may
mrxsouch an agrecment 3s they would any other financial obligation in the budget process for the fiscal
year.

£g,$670x50%=$333x50%-31 .678.
Squ Va. At yGen 1990 a1 48; 19841985 at 96.
l9900p Va An'y Gen, supra, at 49,

% view of the responses above, it is oot neotssary to answer yowr qucsnon Tegarding adminiswration of the
w‘bhpmonﬂytvywm bhkv&dnnm&u\nof&ehwofamruxo for tax year 2001,
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The Honorable Sharry W. Swill
March 14, 2002 ‘
Prgc 4

With kindést regards, I am

5:525; 1:690; 54/02-023i
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Very tnuly y

Bradl'ey B. Cavedo
Depury Attormey General
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Qlummontuealth of Hiryinia

JUDGES CIRCUIT. COURTS OF

DUNCAN M. BYRD, JR. COUNTY OF ALLECHANY
P. 0. BOX 670 COUNTY OF AUCUSTA
COVINCTON, VIRGINIA 24426
(540) 955-1738 COUNTY OF BATH
540) 9651737 FAX COUNTY OF BOTETOURT
GEO:G: BB'O':(()I? " COUNTY OF CRAIC
PINCAS‘I'LE, VIRGINIA 24090 . COUNTY OF HICHLAND
640) 4738311 COUNTY OF ROCKBRIDCE
THOMAS H. WOOD
CITY OF BUENA VISTA
COUNTY COURTHOUSE
A o689 TWENTY-FIFTH JUDICIAL CIRCUIT Py OF CLIFTON PORGE
STAUNTON, VIRGINIA 244020639
(540) 2455323 CITY OF STAUNTON
HUMES J. FRANKLIN, JR. CITY OF WAYNESBORO
CITY COURT HOUSE
P. 0. BOX 1286
STAUNTON, VIRGINIA 244021286
{540) 3323870
William A. Parks, Jr., Esquire Michael McHale Collins, Esquire
Attorney at Law Attorney at Law
P.O.Box 1175 P.O. Box 59
Covington, VA 24426 Covington, VA 24426

RE: J. Chris Alderson, et als v. The County of Alleghany Virginia

This matter was heard by the Court on June 5, 2002. At the conclusion of the evidence, the
Court reserved judgment pending a review of the law and evidence. Counsel for the petitioner concedes that
if Senate Bill 246 is constitutional, then their case becomes moot and the demurrer should be sustained and
the petition dismissed.

The issue presented is whether respondent had the authority to tax any tangible personal
property of petitioner located in the town of Clifion Forge. For reasons which follow, the Court concludes
that the 2002 Acts of the General Assembly of the Commonwealth of Virginia Chapter 78 (Senate Bill 246)
is constitutional, thus giving Alleghany County the right to have taxed tangible personal property located
in the town of Clifton Forge.

The Court will adopt the statement of the case and the statement of facts from petitioners’
memorandum. Accordingly, the Court will not restate them.

Chapter 78 provides in part that, notwithstanding any other provision of law, any assessment
of tangible personal property as of January 1, 2002, for tangible personal property located in the town of
Clifton Forge, with such assessment being made by the Commissioner of the Revenue of Alleghany County,
shall be valid regardless that residents of the Town of Clifton Forge were residents of the independent city,
the City of Clifton Forge, on January 1, 2002. See Section 1, 2002 Va. Acts Ch. 78. The argument
petitioners raise is that Chapter 78 is unconstitutional on its face, relying on Article IV, Section 14 of the
Constitution of Virginia which states in part:

The General Assembly shall not enact any local, special or private law in the
following cases:
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(5) For the assessment and collection of taxes, except as to animals which the
General Assembly may deem dangerous to the forming interest.

(6) Extending time or the collection of taxes....
Id.

o At first glance Article IV, Section 14(5) seems to clearly solve any dispute as to the
conshtu}wnahty of Chapter 78. It seems clear from Article IV, Section 14 that Chapter 78 is
unconstitutional. However, we must look beyond Article IV to solve the issue of constitutionality.

Article VI, Section 2 of the Constitution of Virginia (1971) states in part:

... The General Assembly may ... provide by special act for the organization,
government, and powers of any county, city, town or regional government,
including such powers of any county, city, town or regional government,
including such powers of legislation, taxation, and assessment as the General
Assembly may determine. ...

Id.

“Special act” as defined by Article VII, Section 1 (6) “means a law applicable to a county,
city, town or regional government and for enactment shall require an affirmative vote of two-third {2/3] of
the members elected to each house of the General Assembly”. In this case Chapter 78 was passed as an
emergency statute, the bill passed the Senate of Virginia by a 40-0 margin and passed the House of Delegates
by a 99-0 margin.

Chapter 78 was passed because of the reversion of Clifton Forge from City to Town status.
Chapter 78 clearly is a “special act.” The question is whether Chapter 78 was passed entirely “for the
assessment and collection of taxes” in which case it would most likely be unconstitutional, or whether
Chapter 78 was “for the organization, government, and powers” of Alleghany County, in which case it
would be constitutional.

Sections 63 and 64 of the 1902 Constitution are basically the same as Article IV Sections 14
and 15, respectively, under the 1971 Constitution, and section 117 of the 1902 Constitution is more or less
the same as Article VII, Section 2 of the 1971 Constitution. Past courts looked at the relation between
sections 63, 64 and 117 and the following conclusion was consistent in all related cases:

Sections 63 and 64 must be read in connection with section 117, which was
designated to enable municipal corporations, because of their peculiar
problems, to care for their special interests and that usually this could be done
by general laws, but the convention realized that there might be cases where
it would be desirable to confer special powers, or special privileges.

Fallon Florist v. City of Roanoke, 190 Va. 564, 568, 58 S.E.2d 314 (1950), citing Portsmouth v. Wiess, 145
Va. 94, 133 S.E. 781.
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Our current case is certainly a special case, resulting in the need for special attention from
the State Legislature. Time was not something readily available. Forcing the Legislature to play drafting
games in order to have Chapter 78 be general in nature, thus in full compliance with Article 4, Section 14,
would not have been an efficient use of their time and may have resulted in no action at all by them.

Article VII, Section 2 allows for the General Assembly to pass special laws for the
organization, government and powers of any county, city, town or regional government including such
powers as taxation. In this case it seems appropriate to side with the action of the General Assembly in
passing a specific law for the taxing privileges of Alleghany County on citizens of Clifton Forge during
Clifton Forge’s transition from City to Town status. Chapter 78 clearly related to the powers of Alleghany
County to tax these residents, while Clifton Forge went through the unique and special circumstances of
reverting to town status. The burden of proof weighs heavily on the side of a party challenging an act of the
General Assembly. In this case petitioners have not met this burden. Petitions, in their response to
respondent’s memorandum, try to argue that Article VII, Section 7 “trumps” Article VII, Section 2. See
Pet’r Resp. Mem. at 1. This is not the case and should be given no weight when looking at this issue.

Accordingly, this Court concludes that Chapter 78 of the 2002 Virginia Acts is constitutional,
therefore making the taxes collected by Alleghany County for the 2001 year valid, authorized and not subject
to refund except in accordance with Chapter 78.

For the foregoing reasons, the Demurrer should be sustained and the petition dismissed. Mr.
Collins is directed to prepare an Order consistent with thi

\

yrd, Jr., Judge

DMBIr/jc
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M. M. COLLINS
ATTORNEY AT LAW

COVINGTON, VIRGINIA

CHANGERY .
pook OB3 mez2]7
VIRGINIA

IN THE CIRCUIT COURT OF ALLEGHANY COUNTY

J. C. ALDERSON, et als.,

Plaintiff,

v. *ORDER*

THE COUNTY OF ALLEGHANY, VIRGINIA,

Defendant.

This matter brought on by petitioners seeking the Court to declare assessments for
personal property taxes by The County of Alleghany as erroneous came to be heard on the
5™ day of June, 2002, on .The County’s Demurrer, alleging that Chapter 78 of the 2002 Acts
of the General Assembly of the Commonwealth of Virginia (Senate Bill 246) had validated
all such assessments; upon leave granted the petitioners to amend their Petition to allege that
Chapter 78 was unconstitutional; and upon submission of Memorandum of Law and
Authorities by all parties.

Whereupon, for the reasons set forth in the Court’s Letter Opinion of August 5,
2002, which is incorporated herein by reference, it is the judgment of this Court that
Chapter 78 is constitutional and that the taxes collected by Alleghany County for the year
of 2001 are valid, authorized, and not subject to refund except in accordance with Chapter

78. Accordingly, the Demurrer of the County is sustained and the Petition is dismissed.
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M. M. COLLINS
A'ITORNEY AT LAW

COVINGTON, VIRGINIA

Y 063 21"
ENTER: i Q day

ugust,

2

JUDGE

I ASK FOR THIS:

Moo

MICHAEL MCHALE COLLINS

SEEN AND OBJECTED TO FOR THE
REASONS MORE FULLY SET FORTH
IN THE RECORD:

WIL . PARKS, J
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VIRGINIA: IN THE CIRCUIT COURT OF ALLEGHANY COUNTY

J. CHRIS ALDERSON, et als Petitioners,
V. TRIAL MEMORANDUM
THE COUNTY OF ALLEGHANY, VIRGINIA Respondents,

TO: THE HONORABLE DUNCAN M. BYRD, JR, JUDGE OF SAID COURT

Come now your Petitioners, J. Chris Alderson, D.H. Scott, Jr., Sandra H. Hartley,
Ellen P. Simmons Ray, and Michael E. Simmons, by co’unsel, and submit this, their trial
memorandum, in support of their Petition.

I FACTS

On January 1, 2001, and continuing to the present time, each of your Petitioners was
and remains a resident of the City (now Town) of Clifton Forge, Virginia.

Since January 1, 2001, each of your Petitioners owned and continues to own one or
more motor vehicles physically located and normally garaged in the City (now Town) of
Clifton Forge, Virginia, and subject to taxation as tangible personal property pursuant to §§
58.1-3500 et seq of the 1950 Code of Virginia, as amended.

On July 1, 2001, the City of Clifion Forge reverted to Town status pursuant to§§15.2-
4000 et seq of the 1950 Code of Virginia, as amended.

The County of Alleghany has assessed and collected from your Petitioners tangible

personal property taxes upon each of the motor vehicles owned by the Petitioners.

Petitioners have fully paid the assessments and taxes so levied upon their motor

0D ,yU
A 414
uU\VD{f

vehicles.
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The Respondent, Alleghany County, filed its Grounds of Defense admitting the
foregoing facts.

The Respondent further admits it has not adopted a pro-ration ordinance, which
would allow the Commissioner of Revenue to prorate personal property taxes for motor
vehicles based upon the number of months the vehicle was located in the locality. See Code
§58.1-3516; Grounds of Defense 912.

The Respondent also demurred, citing Chapter 78 of the Acts of Assembly (Senate
Bill 246).

ARGUMENTS

For the benefit of the Court a copy of each statute and Constitutional Provision
applicable to this case is appended to this memorandum, as well as SB 246 and the
“Reversion Agreement”.

ARGUMENT 1

BETWEEN JANUARY 1, 2001 AND DECEMBER 31, 2001, THE COUNTY HAD
NO AUTHORITY, WHETHER BY STATUTE OR ORDINANCE, TO TAX ANY
TANGIBLE PERSONAL PROPERTY PHYSICALLY LOCATED AND NORMALLY
GRAGED IN THE CITY (NOW TOWN) OF CLIFTON FORGE, VIRGINIA.

§58.1-3000 of the 1950 Code of Virginia, as amended (hereafter “Code”), segregates

tangible personal property “subject to Jocal taxation only”. (Emphasis added)(P.17,infra)
The County Board of Supervisors “shall, at its regular meeting in the month of
January in each year, or as soon thereafter as practicable no later than a called meeting in

June, fix the amount of the county and district taxes for the year.” Code §58.1-

3001(P.17,infra)
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Petitioners know of no meeting held by the Alleghany County Board of Supervisors
between January 1 and June 30, 2001, to fix any amount of taxes on tangible personal
property located in Clifton Forge during that period.

Indeed, the City of Clifton Forge was a distinct political subdivision during the entire
period during which the Supervisors had the authority to “fix the amount for the current
year.”

From its Grounds of Defense, it is apparent that the County has not adopted an

ordinance to levy taxes on a fiscal year basis. Code §58.1-3010; §58.1-3011 Respondents
Grounds of Defense, J2(P.18,infra) "

Tangible personal property is segregated for and made subject to local taxation only
pursuant to Article 10, § 4 of the Constitution of Virginia.(P.16,infra)

“The situs for the assessment and taxation of tangible personal property ... shall in all
cases be the county, town or city in which such personal property may be located on the tax
day. However, the situs for purposes of assessment of motor vehicles, travel trailers, boats,
and airplanes as personal property, shall be the county, district, town or city where the
vehicle is normally garaged, docked or parked ... In the event that it cannot be determined
where such personal property, described herein, is normally garaged, docked or parked, the
situs shall be the domicile of the owner of such personal property.” Code §58.1-3511.
(Emphasis added)(P.18,infra)

“[T]angible personal property ... shall be returned for taxation as of January 1 of each

year, which date shall be known as the effective date of assessment or the tax day.” Code

§58.1-3515,(P.19,infra)
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“All taxes shall be levied and collected under general laws and shall be uniform upon

the same class of subjects within the territorial limits of the authority levying the tax.”

Constitution of Virginia, Article 10, Section 1(P.15,infra)
From January 1 through June 30, 2001, the “territorial limits” of Alleghany County

did not, could not and cannot be imagined to have included the territorial limits of the City of

Clifton Forge.

This situs of the tangible personal property as of the “tax day” determines the

jurisdiction empowered to tax the property. County Board of Arlington County v. Stull, 217
Va. 238, 227 S.E.2d 698 (1976) '
In its Grounds of Defense Respondent states:
The scheme of taxation employed by Alleghany County is
to tax all vehicles that are garaged in the County on January 1, 2001.
Thus anyone purchasing a vehicle after January 1, 2001 would pay no
tax on the vehicle, but would, nonetheless, pay the full tax for “the

entire year on the vehicle owned on January 1, 2001. (Emphasis
added)

Grounds of Defense 2

Following the County’s own “scheme of taxation,” Petitioners’ vehicles were not
“garaged in the County on January 1, 2001.”

The County could hardly argue, since it has no pro-ration ordinance, that a person
moving from, say, Bath County to Alleghany County on July 1, 2001, along with his or her
automobile, would then become immediately subject to personal property taxation by
Alleghany County by reason of that move. Indeed, people purchasing their first car after
January | pay no tax for the calendar year of that purchase.

In effect, Petitioners and others similarly situated, “moved into” Alleghany County on

July 1, 2001, Clifton Forge city windshield stickers and all.
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Accordingly, the County’s taxation of tangible personal property owned By residents
of Clifton Forge on January 1, 2001, discriminates against those residents as opposed to
persons who moved into Alleghany County from yet another jurisdiction with the vehicles
they owned prior to January 1, 2001, and those county residents purchasing new vehicles
during the tax year, but after January 1.

This is neither uniform nor equal treatment. As of July 1, 2001, the residents of
Clifton Forge should have been treated no differently from persons moving to the County
from any other Virginia (or foreign) locality.

“All taxes . . . shall be uniform upon the same subjécts within the territorial limits of
the authority levying the tax” Article 10, §1, Constitution of Virginia. (P.15,infra)

In summary, Clifton Forge residents have not been treated uniformly; they have been
subject to taxation from which individuals entering Alleghany County from other
Jurisdictions or purchasing new vehicle ecempt during the tax year are extinct. See Grounds
for Defense 92

“The voluntary settlement of Town Status issues between the City of Clifton Forge
and the County of Alleghany” could have addressed this issue but did not.(See PP.25-
42,infra)

In summary, Alleghany County was without authority to assess, levy, and collect
tangible personal property taxes on Petitioners’ motor vehicles in 2001, because:

1. Those vehicles were not in Alleghany County until July 1,
2001;
2. The County Board of Supervisors did not fix the amount of

taxes for Clifton Forge taxpayers (Code §58.1-3001) between
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January and June of 2001, because Clifton Forge personal
property was not then located in Alleghany County.

3. Alleghany County does not tax on a fiscal year basis. (Code
§58.1-3010; §58.1-3011)(P.18,infra)

4. Alleghany County had no authority to impose an “effective
date of taxation” on the “tax day” (January 1) upon motor
vehicles outside its territorial limits. (Code §58.1-
3511)(P.18,infra)

5. Alleghany County had no authority to tax tangible personal
property outside its territorial limits. (Constitution of Virginia,
Article 10, §1; (P.15,infra)

6. Alleghany County’s own “scheme of taxation” taxes vehicles
“garaged m the County on January 1, 2001.” None of the
Petitioners vehicles were “garaged in the County on January
17

7. Petitioners have been unconstitutionally taxed while others
entering the County or purchasing a vehicle after the “tax day”
have been exempt from taxes. (Constitution of Virginia,
Article 10, §1.

Finally, the taxes imposed upon the motor vehicle owners of Clifton Forge were

imposed, levied and collected by public officials for whom Petitioners did not and could not

vote.
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Not one of the Petitioners had any right or opportunity to elect the County
Commissioner of Revenue, the County Treasurer, or any member of the Board of
Supervisors who have acted to impose taxes on these Clifton Forge citizens during the year
2001. Those county officials for whom citizens of Clifton Forge could vote were elected on
November 6, 2001, and assumed office on January 1, 2002.

Thus, The County’s officials are attempting to extract and retain a tax from citizens
who had no say in the selection of those officials who assessed, levied, and collected such
taxes.

ARGUMENT II
CHAPTER 78 OF THE ACTS OF ASSEMBLY (SENATE BILL 246) IS
UNCONSTITUTIONAL.
Article 4, §14 of the Constitution of Virginia provides:

The General Assembly shall not enact any local, special, or
private law in the following cases:

(5) For the assessment and collection of taxes, except as to
animals which the General Assembly may deem dangerous
to the forming interest.

(6) Extending the time for the collection of taxes.

(7) Remitting, releasing, postponing, or diminishing any
obligation or liability of any person or to any political
subdivision thereof.
(8) Refunding money lawfully paid into the Treasury of the
Commonwealth or the Treasury of any political
subdivision thereof. (P14,infra)
A statue prohibiting the operation of a trailer camp in a county adjoining any county
having a density of population in excess of 1,000 per square mile until operator first obtains a

permit and license from governing board of the county, and authorizing the county board to

impose the license tax, in view of the fact that the statue, in operation, applied to only one
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county in state, and fact that, by general law, the General Assembly had provided for

regulation of trailer camps in other parts of the state, was a special or local act in violation of

the Constitution. County Board of Supervisors of Fairfax County v. American Trailer

Company, 193 Va. 72, 68 S.E.2d 115 (1951).

In County Board of Supervisors of Fairfax County v. American Trailer Co, supra, 193

Va. At 68 S.E.2d at 120-121, the Court explained:

[W]e have held to be special or local, and therefore
unconstitutional: An act providing that the trial justice of Carroll
-county should be elected by the people instead of being appointed by

judge as in other counties, Quesinberry v. Hull, 159 Va. 270, 165
S.E. 382; act providing compensation for supervisors in 15 named
coupties different from that provided for those in other counties
classified according to population, Shelton &Luck v. Sydnor, 126 Va.
625,102 S.E. 83; an act providing for a change of venue for
prohibition officers, Farmer v. Christian, 154 Va. 48, 152 S.E. 382;
and an act excepting cities having a population of not less than
125,000 and not more than 150,000 from the operation of the act
giving the right to proceed by a motion before civil and police justices
and others, Shulman Company v. Sawyer, 167 Va. 386, 189 S.E. 344.

[9] We are clearly of opinion that chapter 443, Acts 1942, under
review, falls within the type of legislation involved in the last named
cases and is purely a special or local act.

By the passage of chapter 256, Acts 1942, amended by chapter
308, Acts 1946, supra, the General Assembly provided by general law
for the regulation of trailer camps by local ordinances in the counties
of the State, permitting a license and license tax based upon the
maximum number of trailers accommodated at such camps, under
which the amount of the tax must be related to the cost of enforcement.
It thereby necessarily declared the subject to be one, which “may be
provided for by general laws.”

Constitution §64.

But by chapter 443, Acts 1942, it provided different and special
powers for Fairfax County, in effect excepting it from the of the
operation general law, separating it from the other counties of the
State-not by name, it is true, but just as definitely by description-and
according to it special privileges not available to other counties. One
of those exclusive privileges is authority to levy a tax up to $100 per
trailer lot. The Constitution says this shall not be done by special law, .
but by general law. The 99 other counties of the State are limited by
the general law, chapters 256 and 308, supra, to a regulatory license
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and a tax related to the cost of its enforcement, to be imposed on a.
different basis from that provided for Fairfax County in chapter 443.

It is hard to imagine a more “special act” than chapter78. (P.22,infra)

Its very title is special:

An Act providing for tangible personal property taxes for the

City of Clifton Forge, Alleghany County, and the Town of Clifton

Forge for the period January 1, 2001, through December 31, 2001.

So the Act is limited to two named localities.

The Act “validates™ the actions of particular elected officials.

The Act “validates” the unlawful and unconstitutional act of the County
Commissioner of Revenue in making tangible personal property tax assessment upon
individuals and their tangible personal property beyond the territorial limits of the County,
i.e., the City of Clifton Forge by “dcenﬁpg” such assessments to have been made by the City
Commissioner of Revenue.

The Act then goes on to dictate the City and County’s tax rates and to dictate the
amount to be refunded.

The Act fails to cure the County’s violation of Article 10, §4 of the Virginia
Constitution, argued supra.(P.16,infra)

The Act has no general application.

The Act further ignores cases decided under Article 1, §9 of the Virginia
Constitution, which provides: |

[T]he General Assembly shall not pass . . . any ex post facto law.

Retrospective laws are not favored, and a statute is always to be construed as acting

prospectively, unless a contrary intent is manifest; but the Legislature may in its discretion

pass retrospective or curative laws, provided they do not partake of the nature of what are
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typically called ex post facto laws, and do not impair the obligation of constraints, or disturb
vested rights; and provided further, they are of such nature as the legislature might have

passed in the first instance to act prospectively. Whitlock v. Hawkins, 105 Va. 242, 53 S.E.

401 (1906)

“It is well settled that the mere retroactivity of a statute affecting taxation does not
render it unconstitutional. Such a statute is valid if it is not arbitrary and does not disturb
vested rights, impair contractual obligations, or violate due process.” Colonial Pipeline v.
Commonwealth, 206 Va.

In Colonial Pipeline, the Court found an amen&ment to the tax code adopted by
the General Assembly on March 10, 1964, which authorized assessment of intangible
personal property taxes owned by the taxpayer on January 1, 1964 to be “reasonable”.

Colonial Pipeline is as far as the Court has gone in permitting retroactive tax
legislation.

In Commonwealth v. United Cigarette Machine Company, 120 Va. 835, 92 S.E.
901 (1917), the Court declined to apply retroactively a statutory amendment allowing the
addition of interest in all cases of omitted taxes, where the original statute forbade the charge
of interest on taxes omitted through no fault of the taxpayer.

Senate Bill 246 was adopted on February 22, 2002, more that two months afier the
Petition was filed in the instant case.

The “Summary/Purpose appended to the Bill exposes just how “special” and
“retroactive” this legislation is™;

This bill would validate a tangible personal property tax

imposed by Alleghany County on the residents of the Town of
Clifton Forge on January 1, 2001, while it was still a city
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transitioning to town status. The transition became final July 1,.
2001.

Current law provides that all taxable tangible personal property
must have situs within a jurisdiction on January 1 of the tax year.
This bill provides an exception because of the change in status of
Clifton Forge. For tax year 2001, both the town and the county
may impose a tangible personal property on all property with situs
within the town on July 1, 2001 at the rates in effect July 1, 2001.
The bill also provides that the taxes imposed by the county on the
residents of Clifton Forge while it was still a city be levied at the
tangible personal property rate in effect for the city as of January 1,
2001. In both instances, the amount of tax due would be reduced
by one-half'to reflect the short tax years established by this bill.
(Emphasis added)(P.23,infra)

Further, this bill attempts to validate the County’s unconstitutional acts of its officials
in imposing taxes on a separate political subdivision over which it had no jurisdiction.
Clifton Forge residents were unrepresented on the County Board of Supervisors until January

1, 2002.
In Summary, then, Senate Bill 246 is unconstitutional upon the following grounds:

1. It is “special legislation in violation of Article 4,
§14 of the Virginia Constitution; (P.14,infra)

2. It attempts to validate the unconstitutional acts of
the County in taxing intangible personal property
outside the County’s territorial limits in violation of
Article 10, §1, of the Virginia Constitution.
(P.15,infra)

3. It rises to the level of an ex post facto law by
violating the rights of the citizens of the City (now
Town) to be free of County taxation of their
tangible personal property until the next tax year,
just like anyone else moving into the County or
purchasing a new vehicle after January 1, 2001 with
a vehicle owned before that date, when their own
elected . members of the County’s Board of
Supervisors would be acting on issues affecting
them as new County citizens.

CONCLUSION
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For the following reasons, your Petitioners respectfully submit that all taxes collected
by respondent on tangible personal property located in the City of Clifton Forge for the tax
year 2001 are invalid, unauthorized, unconstitutional, and subject to immediate refund
pursuant to Code §58.1-3987.(P.20,infra).

Respectfully Submitted
J.CHRIS ALDERSON
D.H. SCOTT, IJr.

SANDRA H. TLEY
ELLEN P. SIMMONS RAY

WMIC . SIMN ONS
\\N\\k

Counsel

William A. Parks, Jr.
Attorney at Law

301 West Main Street
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Covington, Virginia 24426
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Art. 1, 8§89

Prohibition of excessive bail and fines, cruel and tnusual punizhment,
suspension of habeas corpus, bills of attainder, and ox zost fnicic laws

That excessive bail ought not 1o be required, nor excessive [inzs immposed, nor
crucl and unusual punishments inflicied; that the privilege i ;

habeas corpus shall not be suspended unless when, in | irvasion or

not pass any bill of attainder, or any ex post facic law.
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Art. 4, §14-

Powers of General Assembly, llmltatlons

Cbﬁstxtunon upon a subject shall not work a restriction of its authonty upon lhc
2 me or any other subject. The omission in this Constitution of specific grants
fauthority heretofore conferred shall not be construed to deprive the General
M~Assembl)' of such authority, or to indicate a change of policy in reference
&4 ereto, unless such purpose plainly appear.

‘The General Assembly shall confer on the courts power to grant divorces,
v’ change the names of persons, and direct the sales of estates belonging 1o inlants
.and other persons under legal disabilitics, and shall not, by special legisltion,
- grant velicf in thesc or olhu cases of which the (mnla or other tribunals may
: have jur isdiction.

-+ The General Assembly may regulate the exercise by courts of the sigle to
- ,pumsh for contempt.

©. ~The Gencral Assembly’s power 1o defline the acerual date for a civit action
“based on an intentional tort comnitied by a natural person against & porson
~who, at the time of the inteniional 101, was a minor shall include the power to
" provide for the retroactive application of a change in the accrual date. No
Chatural person shall have a constitutionally protected properly right to bar a
i:cause of action based on intentional torts as described herein on the ground
that a change in the accrual date for the action has been applied retroactively
or-that a statute of limitations or statute of repose has expired.

% *The General Assembly shall not enact any local, spccial, or private law in the
85 followmo cases:

(5) For the assessment and collection of taxes, except as to ammals which the
GE!nera] Assembly may deem dangcrous to the farmmg interests.
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ARTICLE X |
TAXATION AND FINANCE |

8§ 1. Taxable property; uniformity; classification and segregation

All property, except as hercinafter provided, shall be taxed. All taxes shall be
Jevied and collected under gencral Jaws and shall be uniform upon the same
_class of subjecis within the terr itorial Hmits of the ‘aull'onty levying the 1azx,
except (hat the General Assembly may provide for diflerences in the rate of
axation 1o be imposcd upon real estale by a city or town within all or parts of
arcas added to its territorial limits, or by a new unit of general government,
within ils area, created by or encompassing two or more, or parls of two or
more, existing units of general government.  Such differences in the rate of
taxalion shall bear a reasonable relationship to differences between nonrevenue
producing governmental services giving land urban character which are fur-
nished in one or several arcas in contrast to the services furnished in other

. areas of such unit of government.

. The General Assembly may by general law and within such restrictions and
" upon such conditions as may be prescribed authorize the governing body of any
;,county,-city, town or regional government to provide for differences in the rate
» of taxation imposed upon tangible personal property owned by persons not less

than sixty-five years of age or persons permanently and totally disabled as

-established by general law who are deemed by the General Assembly to be

bearmg an extraordinary tax burden on’said tangible personal property in
#-Telation to their income and financial worth.

The General Assembly may define and classxfy taxable subjects. Except as to
lasses of property herein expressly segregated for either State or local taxa-
E‘lon the General Assembly may segregate the several classes of property so as ™

‘o specify and determine upon what sub_]ects State taxes, and upon what
- bjects local taxes. may be levied. .

§ ey s e e
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__Art. 10, §4

§ 4. pr perty segregated for Jocal taxation; exceptions

| . .
Real estate, coal and other mineral Jands, and tangible personal property,

except therolling stock of public service corporations, are hereby segregated
for, and made subject to, local taxation only, and shall be assesscd for local
taxation iq such manner and at such times as the General Assecmbly may
prescribe by general law.
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FL XVIN S
- -

§ 58.1-3000. Real estate, mineral lands, tanglble personal property and
merchants’ capital subjéct to Tocal taxation only

All taxable real estate,- all taxable coal and other mineral lands, and all
taxable tangible personal property and the tangible personal property of public
service corporations, except rolling stock of corporations operating railroads,
and also the capital of merchants are hereby segregated and made subject to

]ocaltaxatxon only. . L. o

PP - ,

—ere R

§ 58.1-3001. Whén boards of supcnwsms to fix and order county dndi
district taxes; funds not available, allocated, ctc., lln!ll
applopxnted CE

The governing body of each county shall, at its regular meetnw in the mom]~
of January in each year, or as soon thereaflter as practicable not later than
regular or called meeting in June, fix the amount of the county and dlstnc(
taxes for the current year. Any such governing body may provide that if an§
taxpayer owns tangible personal property of 'such small value that the Iocal
levies thereon for the year result in a tax of less than fifteen dollars, such tax
may be collected as provided by ordinance or such property may be omltted
from the personal property book and no asscssment made thereon. Co A

The imposition of taxes or the collection of such taxes shall not constitute ail
appropriation” nor -an obligation or duty to appropriate any [unds for any
purpose, expenditure or contemplated expenditure. No part of the funds raised
by the general county taxes shall be considered ‘available, allocated or expended
for any purpose until there has been an appropriation of funds for that
expenditure or purpose by the governing bocly cither annually, - scmnnnually,
quarterly, or monthly. There shall be no mandatory duty upon the gover ning,
body of any county to appropriate any fynds raised by general cofinty taxes;
except to pay the principal and interest on bonds and other legal obligations ¢ of;
the county or dxstncl and to pay obligations of the county or its agencies and
departments arising under contracls executed or approved by the govemmg
body, unless otherwise specifically provided by statute. Any funds col]ected
and not expended in.any fiscal year shall-be-cairied over to the succeedmg 1

fiscal years and shal,,,e. avadab‘le for appropriation for any governmental~

e Sés.

g

purposes in those years R
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e mmems wesen s smmte 05 T

:§:58.1-3010. Counties, cities and towns may levy taxes on fiscal year basis
' of July 1 through June 30, and change rate of levy during
fiscal year .~ - : ’ .

ii: Notwithstanding any other provision of law, special or general, to the
itontrary, the governing body of any county, city or town may by ordinance
Provide that taxes on real estate, tangible personal property and machinery and
lools be levied and imposed on a fiscal year basis of July 1 to June 30. Such
locality is authorized and empowered to change the rate of any such levy

gﬁring any fiscal year.

e e IR PO TGP S

——— —

§ 58.1—3511. Situs for assessment; nonresident exception; refund of ta
paid to city or county; apportioned assessment

A. .The situs for the assessment and taxation of tangible personal property.
n-.xcrczhants' capital and machinery and tools shall in all cases be the county
district, town or city in which such property may be physically located on the
tax day. However, the situs for purposcs cf assessmient of motor vehicles.
travel trailers, boats and airplanes as personal property shall be the county.
district, town or city where the vehicle is normally garaged, docked or parkcdﬁ
however, the situs for vehicles with a weight of 10,000 pounds or less Aregistei‘;e.d
in Virginia but normally garaged, docked or parked in another state shall be the
locality in Virginia where registered. Any person domiciled in another state:
whose motor vehicle is principally garaged or parked in this Commonwealtt
during the tax year, shall not be subject to a personal property tax on sucl
vehicle upon-a showing of sufficient cvidence that such person has paid

personal property tax on the vehicle in the state in which he is domiciled. In
the event it cannot be determined where such personal property, described
herein, is normally garaged, stored or parked, the situs shall be the domicile of
the owner of such personal property. However, in the event the owner of the
motor vehicle is a full-time student attending an institution of higher education,
the situs shall be the domicile of such student, provided the student has
presented sufficient evidence that he has paid a personal property tax on the
‘motor vehicle in his domicile. Any person who shall pay a personal property
tax on a motor vehicle to a county or city in this Commonwealth and a similar
tax on the same vehicle in the state of his domicile, or in the state where such
vehicle is normally garaged, docked, or parked, may apply to such county or
city for a refund of such tax payment. Upon a showing of sufficient evidence

that such person has paid the tax for the same year in the state in which he is ™

domiciled, the county or city may refund the amount of such payment.

B. The assessment of motor vehicles, travel trailers, boats or airplanes
operating over interstate routes, in the rendition of a common, contract or
other private carrier service which are subject to property taxation in any other
state on the basis of an apportioned assessment, shall be apportioned in the
same percentage as the total number of miles traveled in the Commoniealth by
such vehicle bears to the total number of miles traveled by such vchicle.
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: § 58.1-3515. Tax day Junuary 1

. -Except as pxowded undcr § 58. 1-3010 and except as provided by ordinance

. or special act in localities authorized to tax certain property on a proportional
:-monthly or quarterly basis, tangible personal property, machinery and tools
*.and merchants’ capital shall be returned for taxation as of January 1 of each

. year, which date shall be known as the ‘effective date of assessment or the tax

day.. The status of all persons, firms} corporations and other taxpayers liable

Z for taxation on any of such property shall be fixed as of the date aforesaid in
‘each year and the value of all such property shall be taken as of such date,
except that any county, city or town may permit a taxpayer to return as
."‘'merchants’ capital the average amount of capital employed in hlS business on

Iocalxty

such date and on the next precedmg August first.

e

§ 58.1-3516. Pror ation of personal pr operty tax

A. The governing body of any county, city or town may prcvide by oxdl.__
nance for the levy and collection of personal- property tax on motor vehicles,:
trailers, semitrailers, and boats which have acquired a situs within such Iocahty
after the tax day for the balance of the tax ycar. Such tax shall be prorated on
a monthly basis. Such ordinance may exclude boats or motor vehiclcs, trailers;
and semitrailers with a gross vehicle weight of 10,000 pounds or more used to
transport property for hire by a motor carrier engaged in interstate commerce,:
or both, from the property subject to proration of the personal property tax:
For purposes of proration, a period of more than onc-half of a month shall bé'
counted as a [ull month and a period of less than one-hall of a month shall not
be counted. i

Such ordinance shall also providc for relief from tax and a refund of the:
appropriate amount of tax alrcady paid, which shall be prorated on a monthly-
basis, where any motor vehicle, trailer, semitrailer, or boat loses its situs within’
such locallty aflter the tax day or after the day on which it acquires a situs.
(herealter “situs day”). No refund shall be made if the motor vehicle, trailer,
semitrailer, or boat acquires a situs within the. Commonwealth in a nonprorat-
ing locality. When any person sells or otherwise transfers title to a motor
vehicle, trailer, semitrailer, or boat with a situs in the locality after the tax day
or situs day, the tax shall be relieved, prorated on a monthly basis, and the
appropriate amount of tax already paid shall be refunded or credited, at the_
option of the taxpayer, against the tax due on any motor vehicle, ,naller.
semitrailer, or boat owned by the taxpayer during the same tax year by the
treasurer of such locality. Such refund shall be made within thirty days of the;
date such tax is relieved. No refund of less than five dollars shall be issued toa
taxpayer, unless specifically requested by the taxpayer. When any person, after.
the tax day or situs day, acquires a motor vehicle, trailer, semitrailer, or boat
with a situs in the locality, the tax shall be assessed on the motor vehicle, ]
trailer, or boat for the portion of the tax year during which the new owner
owns the motor vehlcle, traller, semltraller or boat and it has a situs wnhm the




§ 58.1-3984. Application to court to correct erroneous assessments of local
levies generally "

A. Any person assessed with local taxes, aggrieved by any such assessment,
may, unless otherwise specially provided by law, (i) within three years from the
last day of the tax year for which. any such assessment is made, (ji) within on¢
year from the date of the assessment, (iii) within one year from the date of the
Tax Commissioner’s final determination under § 58.1-3703.1 A 5 orf

§ 58.1-3983.1 D, or (iv) within one year from the date of the final determina-
tion under § 58.1-3981, whichever is Jater, apply for relief to the circuit court
of the county or city wherein such assessment was made. The application shall
be before the court when it is filed in the clerk’s office. In such proceeding the
burden of proof shall be upon the taxpayer to show that the property in
question is valued at more than its fair market value or that the assessment is
not uniform in its application, or that the assessment is otherwise invalid or
illegal, but it shall not be necessary for the taxpayer to show that intentional,
systematic and willful discrimination has been made. The proéccdings shall be
conducted as an action at law before the court, sitting without a jury, The
county or city attorney, or if none, the attorney for the Commenwealth, shall
defend the application. : '

.

B. In the event it comes or is brought to the attention of the commissioner
of the revenuc of the locality that the assessment of any tax is improper or is
based on obvious error and should be corrected in order that the ends of justice
may be served, and he is not able tu correct it under § 58.1-3981, the
commissioner of tlie revenue shall apply 1o the appropriate court, in the
manner herein provided for relief of the laxpayer. Such application. mav
include a petition for relicf for any of several taxpayérs. )

e ——— et ., cr s s

s —  c—
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§ 58.1-3987. Action of court

If the court is satisfied from the evidence that the assessment is erroneous
and that the erroneous assessmenf was not caused by the wilful failure or
refusal of the applicant to furnish the tax-assessing authority with the necessary
information, as required by law, the court may order that the assessment be
corrected and that the applicant be exonerated from the payment of so much as
is erroneously charged, if not already paid. If the tax has been paid, the court
shall order that it be refunded to the taxpayer, with interest at the rate provided
by § 58.1-3918 or in the ordinance authorized by § 58.1-3916, or as otherwise
authorized in that secfion.

If, in the opinion of the court, any properly is valued for taxation at more
than fair market value, the court may reduce the assessment to what in its
opinion based on the evidence is the fair market value of the property involved.
If, in the opinion of the court, the assessment be less than fair market value, the
court shall order it increased to what in its opinion is the fair market value of
the property involved and shall order that the applicant pay the proper taxes.

. For the purpose of reducing or increasing the assessment and adjusting the

taxes the court shall have all the powers and duties of the authority which made
the assessment complained of, as of the time when such assessment was made,
and all powers and duties conferred by law upon such authority between the
time such assessment was made-and the time such application is heard.

Acts 1984, c. 675; Acts 1999, c. 631.
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SB 246 Tanglble personal property tax in Alleghany County.

Patron - Malfourd W. Trumbo (all patrons)

notes

Summary as passed Senate (aIl summartes)

Tangible personal property tax in Alleghany County. Authorizes Alleghany County to retain one-
half of the tangible personal property taxes collected, or due and owing, from residents of the town of
Clifton Forge for tax year 2001. The remaining one-half shall be exonerated. If the taxpayer has already
paid more than one-half of such taxes, any overpayment shall be refunded and shall include interest as
provided under applicable law. Alleghany County levied its 2001 tangible personal property tax on
residents of the town of Clifton Forge, but on January 1, 2001, such persons were still residents of the
““independent City of Clifton Forge. The city reverted to town status effective July 1, 2001. Because the
tangible personal property tax levied by Alleghany County on Clifton Forge residents was for the entire
2001 tax year, the bill prorates the tax levied and requires an exoneration for that portion of the tax
attributable to the period from January 1, 2001, through June 30, 2001. The County may retain that
portion of the tax prorated for the period from July 1, 2001, through December 31, 2001. The bill

contains an ecmergency clause.

Full text:

01/09/02 Senate:
/02 Scnate:
02/22/02 Senate:

0173

Status:

01/09/02 Senate:
01/09/02 Senate:
01/14/02 Senate:
01/30/02 Senate:
01/30/02 Senate:
01/31/02 Senate:
01/31/02 Senate:
02/01/02 Senate:
02/01/02 Senate:
02/01/02 Senate:
02/01/02 Senate:
02/01/02 Senate:
02/04/02 Senate:
02/04/02 Senate:
02/04/02 Senate:
02/05/02 House:
02/05/02 House:
02/05/02 House:
02/11/02 Senate:
02/18/02 House:
02/19/02 House:
02/20/02 House:
02/20/02 House:
"02/20/02 House:
02/22/02 Senate:
02/22/02 Senate:

Pres. & ord. printed w/emg. clause pref.01/08/02 023104548 (impact statement)
Commiitfee substitute prmted 023139548-S1 (impact statcment)
Fmolled blll text (SB246ER) (impact statement)

Pres & ord. prmted w/emg. clause pref.01/08/02 023104548
Réferred to Committee on Finance

‘Fiscal impact statement from TAX (SB246)
Reported from Finance with substitute (16-Y 0-N)
Committee substitute printed 023139548-S1
Constitutional reading dispensed (39-Y 0-N)
VOTE: CONST. RDG. DISPENSED R (39-Y 0-N)
Read second time

Reading of substitute waived -

Committee substitute agreed to 023139548-S1
Emergency clause added

Engrossed by Senate - committee substitute 023139548-S1
Read third time and passed Senate (40-Y 0-N)
VOTE: PASSAGE R (40-Y 0-N)

Communicated to House

Placed on Calendar

Read first time

Referred to Committee on Finance

Fiscal impact statement from TAX (SB246S1)
Reported from Finance (22-Y 0-N)

Read second time

Read third time

Passed House (99-Y 0-N) |

VOTE: PASSAGE EMERGENCY (99-Y 0-N)
Fiscal impact statement from TAX (SB246ER)
Enrolled bill text (SB246ER)
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2002 SESSION
ENROLLED
VIRGINIA ACTS OF ASSEMBLY — CHAPTER

An Act providing for tangible personal property taxes for the City of Clifton Forge, Alleghany
County, and the Town of Clifton Forge for the period January 1, 2001, through December 31,
2001. .

[S 246]
Approved

Be it enacted by the General Assembly of Virginia:

1. § 1. Notwithstanding any other provision of law, any assessment of tangible personal property as of
January 1, 2001, for tangible personal property located in the Town of Clifion Forge, with such
assessment being made by the commissioner of the revenue of Alleghany County, shall be valid,
regardless that residents of the Town of Clifton Forge were residents of an independent city, the City
of Clifton Forge, on January !, 200!. In addition, the levy or imposition of tangible personal
property taxes for the entire 2001 tax year based upon such assessments shall also be valid subject to
the following:

1. Such assessments upon the residents of the Town of Clifion Forge skall be deemed iv have been
assessments made to levy al! tungible personal property taxes upon such persons for « period
covering Iwo separate tax years, the first beginning January 1, 2001, through 12:00 p.an. on June 30,
2001, and the second beginning July 1, 2001, through 12:00 p.m. on December 31, 2001;

2. The tangible personal property assessments by the county commissioner of the revenue on the
residents of the Town of Clifton Forge applicable to the tax year beginning January 1, 2001, through
12:00 p.m. on June 30, 2001, shall be deemed to have been assessments made by the commissioner of
the revenue of the City of Clifion Forge for such short tax year. The tangible personal property taxes
imposeéd by the City of Clifton Forge based upon such assessments shall have met the requirement of
Article X, Section 1 of the Constitution of Virginia that all property, except as provided in the
Constitution, shall be taxed. In addition, such tangible personal property taxes applicable to the tax
year beginning January 1, 2001, through 12:00 p.m. on June 30, 2001, shall be levied at the tangible
personal property tax rates in effect in the City of Clifion Forge as of January 1, 2001, but the
amount of tax due shall be reduced by one-half to reflect the short tax year beginning January I,
2001, through 12:00 p.m. on June 30, 2001; and

3. The tangible personal property assessments by the county commissioner of the revenue on the
residents of the Town of Clifton Forge applicable to the tax year beginning July 1, 2001, through
12:00 p.m. on December 31, 2001, shall be deemed to have been assessments made by the county
commissioner of the revenue on the residents of the Town of Clifion Forge who also became residents
of the county on July 1, 2001. The tangible personal property taxes levied by Alleghany County based
upon such assessments shall be levied at the tangible personal property tax rates in effect in
Alleghany County as of January 1, 2001, but the amount of tax due shall be reduced by one-half to
reflect the short tax year beginning July 1, 2001, through 12:0C p.m. on December 31, 2001.

§ 2. Any tangible personal property taxes levied by the Town of Clifion Forge upon town residents
Jor the tax year beginning July 1, 2001, through 12:00 p.m. on December 31, 2001, shall be valid.
However, the amount of tax due shall be determined using tangible personal property tax rates in
effect in the town as of July 1, 2001, and the amount of tax due shall be reduced by one-half to
reflect a short tax year beginning July 1, 2001, through 12:00 p.m. on December 31, 2001.

2. That an emergency exists and this act is in force from its passage.
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1.

3.

DEPARTMENT OF TAXATION
2002 Fiscal Impact Statement

Patron Trumbo - 2. BillNumber SB 246
House of Origin:

Committee Passed Senate and House ' Introduced
Substitute

Engrossed

4. Title Tangible Personal Property Tax:

9.
SB 246 - Enrolled ' -1-

Authorizing a County to Prorate the Tax Second House:

When an Independent City Becomes a In Committee
Town Substitute

X Enrolled

Summary/Purpose:

This bill would validate a tangible personal property tax imposed by Alleghany County on
the residents of the Town of Clifton Forge on January 1, 2001, while it was still a city
transitioning to town status. The transition became final July 1, 2001.

- Current law provides that all taxable tangible personal property must have situs within a

jurisdiction on January 1 of the tax year. This bill provides an exception because of the
change in status of Clifton Forge. For tax year 2001, both the town and the county may
impose a tangible personal property on all property with situs within the town on July 1,
2001 at the rates in effect July 1, 2001. The bill also provides that the taxes imposed by
the county on the residents of Clifton Forge while it was still a city be levied at the
tangible personal property rate in effect for the city as of January 1, 2001. In both
instances, the amount of tax due would be reduced by one-half to reflect the short tax

years established by this bill.

This bill contains an emergency clause and is in effect from the date of its passage.
Fiscal Impact Estimates are: Unknown (See Line 8.)
Budget amendment necessary: No.

Fiscal implications:

This bill would have no impact on state revenues. It would increase Alleghany County’s
revenues from one-half year's tangible personal property taxes levied on the residents of

Clifton Forge.

Specific agency or political subdivisions affected:
2/22/02
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Alleghany County, the Town of Clifton Forge.
10.Technical amendment necessary: No.
11.0ther comments:

Counties may not impose tangible personal property taxes on residents of independent
cities, but they may impose such taxes on the residents of towns. Towns may also
impose tangible personal property taxes on their residents. The effect of this bill would
be to allow Alleghany County to retain the taxes imposed on Clifton Forge after it
changed its status from a city to a town on July 1, 2001.

As an independent city, Clifton Forge imposed its own tangible personal property tax on
its residents. This bill validates any tangible personal property taxes levied by the Town
of Clifton Forge after it transitioned to town status effective July 1, 2001.

Under current law, tax day is considered to be January 1 of any tax year for purposes of

the tangible personal property tax. This bill would create a limited exemption for Clifton
Forge for tax year 2001 only, when its status changed from city to town on July 1, 2001.

cc: Secretary of Finance

Date: 2/22/02/SLR
Document: \TAXOFFICE\LEGISDIR\2002leg\Work!nProcess\OTPwork\SB246FENR 161.doc

SB 246 - Enrolled -2- 2/22/02
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VOLUNTARY SETTLEMENT OF TOWN STATUS ISSUES BETWEEN
THE CITY OF CLIFTON FORGE AND THE COUNTY OF ALLEGHANY

This AGREEMENT is made and entered into this 24 day of April 2000, and executed in
quintuplicate originals (each executed copy constituting an original) by and between the CITY OF
CLIFTON FORGE, VIRGINIA, a municipal corporation of the Commonwealth of Virginia (the

“City"), and the COUNTY OF ALLEGHANY, VIRGINIA, a political subdivision of the

I

Commonwealth of Virginia (the "County").

WHEREAS, the City and the County have reached this Agreement, pursuant to Title 15.2,
Chapter 34 of the Virginia Code, providing for the reversion of the éity to town status, the
allocation of governmental services following that change in governmental structure, and for other

matters; and

WHEREAS, the City seeks to establish a traditional town/county relationship with the

e

County, with the same rights, powers and responsibilities as are granted to existing towns by the

Code of Virginia; and

WHEREAS, the reversion of the City to town status within the County would further the

interest of the State in promoting strong and viable units of local government;

NOW, THEREFORE, in consideration of the mutual covenants and agreements herein

contained, the parties agree with each other as follows:
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SECTION 1. DEFINITIONS
The parties hereto agree that the following words, terms, and abbreviations as used in this
Agreement shall have the following defined meanings, unless the context clearly provides

otherwise:

1.01 City: "City" shall mean the City of Clifton Forge, Virginia.

e

1.02 Town: "Town" shall mean the new Town of Clifton Forge, Virginia.

1.03 Code: "Code" shall mean the Code of Virginia of 1950, as amended.

1.04 Commission: "Commission” shall mean the Commission on Local Government.

1.05 County: "County" shall mean the County of Alleghany, Virginia.

1.06 Court: "Court” shall mean the Special Three-Judge Court appointed by the

Supreme Court of Virginia pursuant to Title 15.2, Chapter 30, §15.2-3000 of the Code.

1.07 Section: Subsection: "Section" or "subsection” refers to parts of this Agreement

unless the context indicates that the reference is to parts of the Code.

SECTION 2. TRANSITION TO TOWN STATUS

2.01 Transition to Town Status: The City and the County agree that, upon the date
specified in Section 5.03, the City shall make a transition from an independent city to a town
located within and constituting part of Alleghany County. The Town shall possess all powers and
have such authority as granted by general law to other towns in the Commonwealth and such other
powers and authority as granted by charter or other special acts of the General Assembly.

2
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SECTION 3. TERMS AND CONDITIONS

3.01 Allocation of Governmental Services: Upon the effective date of town status, the
" parties agree that governmental services provided fo residents of the Town shall be allocated
between the County and Clifton Forge as set forth below:

A. Alieghany County shall be responsible for providing the following governmental
services within the Town in the same manner as it provides such services to other residents of the
County including the Town of Iron Gate: (a) public education; (b) judicial administration; (c)
property assessment and collection of County taxes; (d) elections; (e) health and mental h;alth‘
services; (f) social services; (g) solid waste collection, disposal and recycling; (h) building
inspection services, including the issuance of permits and the collection of all associated fees; and
(i) economic development to benefit both the Town and the County. The County shall be entitleél
to receive all funding, be it federal, state, local, or other, which is distributed or collected in
connection with its provision of the above services to residents of the Town of Clifton Forge. To
the extent authorized by general law, the Town shall pay for the costs of Town elections.

B. To the extent desired by its citizens, the Town shall be responsible for providing at an
appropriate level those urban services traditionally provided by towns, including: (a) police
protection; (b) fire protection; (c) water treatment and distribution; (d) sewage éollection and
treatment; (e) public planning, subdivision regulation and zoning; (f) public library services; (g)
strget lighting; (h) street maintenance and related services; (i) town manager and accounting
services; (j) cemetery maiﬂtenance; (k) animal control; (l) senior citizens services; and (m)
recreation activities. The cessation of any of the foregoing services by the Town shall not obligate

the County to continue, maintain, or otherwise provide such services. Residents of Clifton Forge
27 --
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shall have use of all services provided by the County to its residents on the same basis as other

County residents.

3.02 Solid Waste Collection and Disposal: The County currently provides solid waste

collection and disposal services to its residents, in accordance with Chapter 50 entitled SOLID
WASTE of the Alleghany County Code, the expenses of which are paid exclusively from general
tax revenues collected in the County without the imposition of any separate user fees, other than
certain user fees imposed upon commeicial customers. On and after the effective date of town
status, the County agrees that it will not charge the Town .or its residents, businesses, and
institutions any fee for the provision of such services other than such fees for commercial
customers as are currently being imposed, unless the County begins assessing all County residents
a direct user fee specifically established for the provision of those services. In that case, thé
County will impose the direct fee on users of those services within the Town on the same basis

as other County residents, businesses, and institutions.

3.03 Westvaco Revenue Sharing: By agreement dated August 23, 1984, the City and

the County agreed to make certain property available to Westvaco Corporation and to share
equally, in perpetuity, the property and gross receipts taxes collected from the facilities
constructed on such property. Upon the effective date of town status, the City agrees that the

County’s obligations to share the tax revenues from such property shall be terminated forever.

3.04 Joint Contracts: As a result of the allocation of governmental services agreed to
by the parties in Section 3.01 of this Agreement, the parties agree that it is necessary to dissolve

or modify certain agreements between the parties:

28
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A. Joint School Contract: Alleghany County and the City of Clifion Forge begaﬁ operating
a joint school system in 1982. Currently, the localities jointly support the school system pursuant
" to the terms of the Amended and Restated Joint School Agreement ("Amended Joint School
Agreement"), dated September 21, 1988, and the Addendum thereto dated March 27, 2000 (the
"Addendum"). The Amended Joint Scho;>l Agreement requires that each locality make an annual
pro rata contribution for operating expenses of'the joint school system. As a result of the City’s
transition to town status, the County shall assume full responsibility for the prpvision of public:

rr.

education and the operation of the school system. Accordingly, the Amended Joint School
Agreement shall be dissolved.

B. Regional Jail Contract: On April 15, 1997, the City entered into a Regional Contract
for Cooperative Jailing of Offenders betwéen Alleghany County, Bath County, and the Cities of
Covington and Cliftbn Forge ("Regional Jail ‘Co'ntract "). As atown, Clifton Forge will no longer
have a separate sheriff or circui.t court, and therefore the County sheriff shall assume responsibility
for housing all prisoners committed by the courts or other authorities of the County, including
those convicted of offenses that occur within the Town. As a result of its reversion to town status,
the Town will no'longer have a need for the jail services to which it is entitled, as a city, under
the Regional Jail Confract. The parties agree that tfle Regional Jail Contract should be modified
to remove the City of Clifton Forge as a party to that contract and to terminate all of the City’s
responsibilities and obligations under that contract as of its reversion toltown status. The City
agrees to be responsible for working with the City of Covington, Bath County and Alleghany
County to obtain such modifications. The parties agree that such modifications will be contingent

upon the City’s reversion to town status and will have no effect on the City’s obligations under

Lo X4}
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the Regional Jail Contract until the effective date of reversion. If, for any reason, such
modifications to the Regional Jail Contract are not made before the City’s reversion to town status,
‘the County agrees that as of the effective date of reversion it will assume all of the Town’s
obligations under the Regional Jail Contract. In the event a determination is made that the
County’s assumption of such obligations under the Regional Jail Contract constitutes long-term
debt under the Virginia Constitution, then the County’s agreement to assume these obligations is
subject to tile annual appropriation of sufficient funds by the County Board of Supervisors.

3.05 Existing School Debt: In accordance with the terms of the Amel;a;ad Joint School
Agreement, upon its reversion to town status, the Town will retain responsibility for the school
debt incurred by the City prior to entering into a joint school agreement on July 30, 1982. This
debt consists of the following debt issue: State Literary Fund Loan issued on August 15, 1982,
$42,500 maturing annually with interest payable annually, bonds bearing interest at 3 % maturing
August 15, 2002, in the total oﬁtstanding amount of $212,500 as of June 30, 1998.

3.06 | Future School Debt: On October 6, 1998, pursuant to the Amended Joint School
Agreement, the City Council of Clifton Forge and the Board of Supervisors of Alleghany County
each adopted resolutions authorizing the Alleghany Highlands School System to proceed with
plans to construct two new schools and affirming that they would assume the obligation for the
repayment of those loans and bonds based on the funding formula set forth in the Amended Joint
School Agreement. The parties; respective obligations were later amended by the Addendum.
Because citizens of the Town will participate in paying the County’s school debt through payment
of County taxes, the issuance of all necessary school debt by the County will avoid the double

taxation of Town residents to pay for public education. Therefore, upon the effective date of town

30
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status, the County shall be responsible for the repayment of all debt associated with the
construction of the new schools.

3.07 School Property: After entering into a joint school agreement in 1982. the City
retained title to the Clifion Forge Middle School, the Clifton Forge Elementary School East
located at A and Main Streets, and the Clifion Forge Elementary School West located on Jefferson
Avenue. The Alleghany Highlands School Division anticipates that, after the construction of the
new elementary and middle schools is completed, it will no longer use the th;ee Clifton Forge
facilities for school purposes. Upon reversion to town status, the Town wi!l ret'ain' ownership of
those three facilities, and at such time as the Alleghany County School System ceases to use them
for school purposes, the Town shall have the right to use the three properties as it may desire, or
to sell, transfer or otherwise dispose of the properties.

3.08 City-Owned Landfills: The parties agree that, as a result of town status, the

County will not incur any liaﬁility in connection with the operation of the City’s closed landfill
located on Route 60 behind the Garten Ford Dealership or in connection with the City’s closed
landfill on Muddy Pike Road (the "City Landfills") beyond such liability, if any, that it may
already have incurred under federal and state law as a result of its prior disposal of waste at the
City Landfills.

3.09 _Peters Mountain Landfill: The City of Covington owns and operates the Peters
Mountain Landfill ("Peters Mountain"), a portion of which is in the process of being closed. In
certain previous years, the City and the County used that portion of the Landfill for the disposal
of solid waste and are parties to a Supplemental Landfill Agreement dated June 30, 1996 ("the
Closure Agreement"). The portion of the Landfill previously used by the City and the County is

31
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hereafter referred to as "Peters Mountain”. The Closure Agreement esyablishes.certain obligations
of the City and the County with respect to the closure and monitoring of Peters Mountain and the
. future correction of environmental deficiencies, if any should occur. The parties agree that the
City shall remain liable for, and shall pay, its share of such expenses based on documented
invoices presented to the City prior to the effective date of town status, but the Town shall not be
liable for, and shall not be required to pay, any such expenses based on documented invoices
presented after the effective date of town status. No later than 30 days after the City of Covington
accepts a bid for the 'Pet_ers Mountain closure work, the City and the County sl;ll deposit in an
interest bearing escrow account their respective percentages, as computed in the Closure
Agreement, of the costs that will be incurred for the closure work based on the bid accepted by
the City of Covington. The escrow account shall be under the joint supervision of the City and
the County and shall be used exclusively for closure and associated expenses of each locality in
accordance with the Closure Agreement. In the event the City’s share of closure expenses exceeds
its contribution to the escrow fund, based on documented invoices presented prior to the effective
date of town status, it shall be responsible for paying its share of such additional closure expenses
in accordance with the Closure Agreement. In the event the City’s share of clpsure expenses is
less than its contribution to the escrow account, based on documented invoices presented prior to
the effective date of town status, its share of the unused escrow funds shall be used after the
effective date of town status exclusively for additional closure and post-closure expenses incurred
in accordance with the Closure Agreément. Following the effective date of town status, the

County shall be solely responsible for administering the escrow account and shall assume and be

responsible for the Town’s share of all additional closure and post-closure expenses, subject to
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annual appropriations of sufficient funds by the County Board of Supervisors to satisfy such
obligations. The parties recognize that the reversion to town status provided for in this Agreement
. requires the approval of the Court and the voters of the City. In the event the City should fail 1o
revert to town status, the unexpended portion of the escrow funds contributed by the City and the
County, including any interest earned, shall be returned to the originating party within 30 days

after town status is rejected by the Court or by éity voters.

3.10 Mental Health Services: The Alleghany Highlands Community Services Board
("CSB") currently provjdes mental health services to residents of Clifton Forge:' Covington, and
Alleghany County. In Clifton Forge, the CSB rents office space in a buildiné owned by the City,
pursuant to a 20-year lease entéred into by the parties in June 1988. In lieu of making rental
paymerits to the City, the CSB gives the City an annual credit equal to the rental value of the lease
towards the City’s annual contribution amount. Upon Clifton Forge’s reversion to town status,
the County will be responsible for the Town's share of local funding for the CSB. The Town will
allow the CSB to continue to use the Town building during the duration of the lease in such a
manner as will permit the County to receive the benefit of such annual credit.

3.11 Election Districts: The parties acknowledge that the existing election districts for
the County’s Board of Supervisors must be redrawn to encompass the Clifion Forge area. The
County agrees to increase the membership of the Board of Supervisors from five to seven
members. If reversion of the City to town status becomes effective on July 1, 2001, as provided
for in §5.03, the County agrees to redraw its election districts to encompass the territory within

Clifton Forge, as part of its decennial redistricting plan, and to submit its new redistricting plan

to the United States Justice Department and such other governmental agencies as may be required
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in order to have the districts approved. If the districts cannot be properly redrawn and approved
for use at the November 2001 election, the County agrees to appoint two interim supervisors,
selected from a list of at least five qualified individuals submitted by the Town Council of Clifton
Forge, to serve until the following November 2003 general election, at which time two additional
members of the Board of Supervisors will be elected. As provided in §24.2-219 of the Code, the
County Electoral Board shall assign a two-year or four-year term of office for each of the two new

districts so as to maintain as equal as practicable the number of members of the Board of

o,

Supervisors to be elected at each biennial election. ,

3.12 School Board Membership: The County Board of Supervisors currently appoints
five members to the Alleghany Highlands School Board, and such members serve staggered, four-
year terms. The City currently eleéts three members to the School Board. Upon the effective date
of reversion, the terms of the City members on the School Board shall expire, and the County shall
increase the number of Cohnt}.'-appoin'ted members from five to seven. When appointing the two
additional School Board members, the County shall assign a shorter or longer term of office so

as to maintain as equal as practicable the number of members of the School Board appointed every

two years.

3.13 Transfer of Records and Equipment: As a result of the City’s reversion to town

status, the responsibilities of the City’s constitutional officers will be assumed by the County’s
constitutional officers. The parties agree that all necessary records currently maintained by the
City’s constitutional officers and all necessary office equipment currently used by the City’s

constitutional officers will be transferred to the County’s constitutional officers no later than the
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effective date of the reversion. Any records or equipment not needed by the County’s

constitutional officers will remain the property of the Town.

3.14 Limited Waiver of Annexation Rights: The City agrees that, upon assuming the

status of a town, it will not institute any proceeding for the annexation of territory in the County
and will reject any annexation initiated by petition by voters, pursuant to Title 15.2, Chapter 32
(8§815.2-3200 et seq.) of the Code of Virginia, for a period of 12 years following the effective date
of town status, unless the County consents to a boundary adjustment. |

3.15 Extension of Hold Harmless Statute: Virginia Code §15 .2-‘1302'1')'fovides that, for
a period of five years following a governmental consolidation as a result of ci&-to—town reversion,
the Commonwealth will continue to distribute state funds to the county for programs or functions
in an amount that will not be less than the total amount that would have been distributed to the
county and the city if the consolidation had not occurred. The City and the County agree that they
will contact tl;eir General Assembly representatives to request that this so-called "hold harmless”

provision be amended to extend for a period no less than 15 years following reversion to town

status. The City and the County agree to use their "best efforts” to obtain this legislative

amendment.

3.16 Composite Index of Local Ability-to-Pay: The City and the County agree that they

will contact their General Assembly representatives to request that, for purposes of distribution
of State educational aid to the County school system, the State Board of Education will use the
composite index of either the City or the County, whichever is the lowest, for a period no less than

15 years following reversion to town status. The City and the County agree to use their "best

efforts” to obtain this legislative amendment.
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3.17 Referendum and Town Council: The parties agree that a special referendum election
will be held to take the sense of the qualified voters of the City on the question whether the City
should become a town. The special referendum election shall be held no less than sixty days from
the date of the court order granting town status and as soon as practicable following that date. If
a majority of those voting approve a transition to town status, the City shall become a town in

accordance with this agreement. The mayor and members of the City council shall continue to

serve as officers of the Town until the expiration of the terms to which they were elected. At the .

o,

May general election immediately preceding the expiration of their terms, their successors shall

be elected for the terms provided by the Town’s charter.

SECTION 4. COMMISSION AND COURT APPROVAL

4.01 Commission Approval: The City and the County agree to initiate the steps
necessary and required by T'itle 15.2, Chapter 34 of the Code (in particular §15.2-3400,
paragraphs 3, 4, 5 and 6 of the Code) and Title 15.2, Chapter 29 of the Code (§15.2-2900 et seq.)
to obtain a review of this Agreement by the Commission.

4.02 Submission to Court: Following the .issuance of the report of findings and
recommendations by the Commission, the City and the County agree that they will submit this
Agreement in its present form to the Court for approval, as required by Title 15.2, Chapter 34 of
the Code (in particular §15.2-3400, paragraphs 3, 4, 5 and 6 of the Code), unless both parties
agree to any change in this Agreement as hereinafter provided.

4.03 Termination if Agreement Modified: The City and County agree that if this
Agreement is not affirmed without modiﬁcati'on.by the Court, this Agreement shall immediately

36

109

/35



terminate. However, the parties may waive termination by mutually agreeing to any recommended

modifications.

SECTION 5. MISCELLANEQOUS PROVISIONS

5.01 Binding on Future Governing Bodies: This Agreement shall be binding upon and

inure to the benefit of the City and the County, and each of the future governing bodies of the City
and the County, and upon any successor to either the City or the County. .

5.02 Amendments to Agreement: This Agfeementfmay be amen&ed7 modified or
supplemented, in whole or in part, by mutual consent of the City (or the Town) and the County,

by a written document of equal formality and dignity, duly executed by' the authorized

representative of the City (or the Town) and the County.

5.03 Effective Date of Reversion: The City’s reversion to town status shall be effective
onlJuly 1, 2001. Ifreversion is not effective on July 1, 2001, then reversion will become effective

on the 1* day of January or on the 1* day of July following the date of the entry of such order,

whichever date is earlier.
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WITNESS the following signatures and seals.

ATTEST:

//Zu{’[r,& \/\ //'u/(,

Clerk

ATTEST:

J’/dwda A larod)
Clerk

CITY OF CLIFTON FORGE, VIRGINIA, a
municipal corporation of the Commonwealth of

Virginia

%/ﬂ. @/‘/

Mayor

.

COUNTY OF ALLEGHANY, VIRGINIA, a
political subdivision of the Commonwealth of

Virginia

By: W/J/MC/

Chaxrrnan
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ANNOTATED INDEX

The following is an annotated listing of all documents, exhibits, and other
materials submitted by the City of Clifton Forge and Alleghany County to the

Commission on Local Government:

NOTICE Required Notice to Commission on Local
Government.
RESOLUTIONS Resolutions of the City of Clifton Forge and Alleghany

County approving the Agreement and authorizing the
initiation of this proceeding.

SETTLEMENT AGREEMENT Voluntary Settlement Of Town Status Issues Between
The City Of Clifton Forge And The County Of
Alleghany, which provides for the reversion of Clifton
Forge to town status within Alleghany County, for the
waiver of certain town annexation rights, and for other

terms and conditions.

LOCAL GOVERNMENTS Listing of local governments and officials receiving
NOTIFIED Notice, Resolutions, Agreement and Annotated Index.

Materials previously submitted by the City in the contested
proceeding, which are incorporated by reference to the extent applicable:

INTRODUCTION Narrative description of the town reversion statute and
the background proceedings regarding consolidation.

GOVERNMENTAL Narrative and tabular descriptions

SERVICES of public services and functions provided in the
existing City in comparison to that proposed for
Clifton Forge after reversion to town status including;:

1 Public Education

2 Judicial Administration

3. Commissioner of Revenue
4 Treasurer
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INTERESTS OF THE
PARTIES AND STATE:

1. Impact on County

2. Interests of the Parties

3. Interests of the Sfate

TERMS AND CONDITIONS

ANNOTATED INDEX
ADDENDUMS:

A. General Data

B. Financial
Statements

Board of Elections :
Department of Social Services
Health Services

Mental Health Services

Solid Waste Disposal

0. Urban Services.

N o,

= o e

A narrative and tabular description

of the impact of the proposed reversion to town status
on Alleghany County {
A narrative description of'the interests

of Clifton Forge and Alleghany County and the people
of the entire community respecting the status of
Clifton Forge as an independent city compared to
Clifton Forge as a town in Alleghany County.

A narrative description of the interests

of the Commonwealth in terms of the status of Clifton
Forge as an independent city compared to Clifton
Forge as a town in Alleghany County.

A narrative description of the terms and conditions
which the City proposed as part of its transition to
town status in Alleghany County.

This index. -

Tabular description of Clifton Forge and Alleghany
County with statistical information regarding land
areas, populations, public schools, tax values, tax rates,
revenues, indebtedness and construction activity.

Copies of the City's and the County's
audited financial statements of revenues and
expenditures (budget and actual) for fiscal year ended

June 30, 1998.
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C.  Intergovernmental

Agreements
D. Reports
MAP EXHIBITS

Copies of intergovernmental agreements
between the City and the County, which pertain to
schools, prisons, and mental health services.

Copy of Task Force 2000 Final Report.
Map showing the City of Clifton Forge, and a map

showing the cities of Clifton Forge and Covington in
relation to the County of Alleghany.

Materials previously submltted by the County in the contested proceedmg,

which are incorporated by reference to the extent applicable:

INTRODUCTION

GOVERNMENTAL SERVICES Narrative description of public services and

ENHANCED 911 SERVICE
(E-911)

REAL ESTATE TAXES
REAL ESTATE
REASSESSMENT
ECONOMIC

DEVELOPMENT
AUTHORITY

functions provided by the County before and
after the City’s reversion to Town status.

1. Public Education

2. Judicial Administration
3. Health Services

4. Solid Waste Disposal
5. Urban Services.

Narrative description of the impact of the
proposed reversion on Alleghany County.

Narrative description of the impact of the
proposed reversion on Alleghany County.

Narrative description of the impact of the
proposed reversion on Alleghany County.

Narrative description of the impact of the
proposed reversion on Alleghany County.



ANNEXATION

INTERESTS OF THE
.PARTIES AND STATE

EXHIBITS

#739974

Narrative description of the impact of the
proposed reversion on Alleghany County.

A narrative description of the interests of

Clifton Forge, Alleghany County and the
Commonwealth respecting the State of Clifton
Forge as an independent city compared to Clifton
Forge as a town in Alleghany County.

A.  Analysis prepared by Robinson, Farmer, Cox

Associates
B.  Financing strategies prepared by Davenport &
Company 4

C.  Report prepared by Cole and King

115 /7Y



'ASSIGMENTS OF ERROR

L The Court below erred in finding that Alleéhany County had the authority to
tax tangible personal property physically located and normally garaged in the City (now
Town) of Clifton Forge, Virginia during calendar year 2001.

" II.  The Court below erred in holding Senate Bill 246 constitutional;

. The Court below erred in hold Senate Bill 246 to be a constitutional “Special
Act”

IV.  The Court below erred in holding that “Forcing the Leghlaﬁe to play
-drafting games in order to have Chapter 78 [S.B. 246] be general in nature, thus in full
cdmpliance with Article 4, Section‘ 14, of the State Constitution would not have been an
efficient use of their time and may have resulted in no action at all by them.” |

V. The Court below erred in failing to hold that Article 7, Section 7 “trumps”

Article 7, Section 2.
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