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NICK J. BROWN
v.

SADIE M. BOWDE\N, ET ALS.

FROJ\1 TilE CIRCUIT COURT Oli' PATRICK COUNTY, VIRGINIA.

"'l'lle briefs shall be priutecl in type not less in size tllan
small pica, and shall be nine inches in length ancl six inche&
in width, so as to conform in dimensions to. the printed
records along with which they are to be bound, in accordance with Act of Assembly, approved ·March 1, i903; and ·
the clerks of this 00urt are directed not to receive or file a
brief not conforming in all respects to the aforementioned
requirements.''
The foregoing is printed in small pica type for the informntion of counsel
II. S'T.EJWART .TONES. Clerk.

IN THE

Supreme Court of Appeals of Virginia
AT

RICH~IOND.

NICK J. BROWN

vs.
SADIE 1YI. BOWDEN, ET ALS.

PETITION FOR APPEAL.

Your Petitioner, Nick J. Brown, respectfully represents
that he is aggrieved by a final decree entered by Circuit Court
of Patrick County, Virginia, on the lOth day of June, 1930,
in a certain chancery suit therein pending wherein Eliza
Plasters, et als., are complainants and Lent Zigler, et als., ·
are defendants and wherein Sadie 1\L Bowden, et als., are
petitioners and complainants in a petition and cross-bill
therein.
The decree complained of set aside a certain deed from a
special commissioner of said court in said cause to your petitioner, and the error therein will be perceived from a transcript of the record of said suit hereto attached.

STATEl\IENT OF THE CASE.
The decree complained of set aside a judicial sale of PatricR
County lands at which your Petitioner,· J. Nick Brown, was
the purchaser, and for which he had paid to the special commissipners of the Circuit Court thQ entire purchase money
and fully complied with tlie terms of sale, and after they had
conveyed him the real estate here involved.
The proceedings in the Circuit Court, as shown by the record, are as follows :
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The bill was filed at the second December, 1927, Rules. The
complainants were Eliza Plasters and twenty-two others, who
alleged that they, along with those made defendants to the
bill, were heirs at law of Christopher Zigler, in whose name
the said real estate then stood on the land books of Patrick
County, and that as such they were the owners of said real
estate.
Those made defendants to the bill include thirty-four by
name, and also the unknown heirs of five others, whose names
are not necessary for the purposes of this petition to be here
repeated, and the unknown heirs of Christopher Zigler, Richard Zigler and Mary Zigler are made defendants to the bill.
The bill prays that said parties above designated be made
defendants thereto and that the said lands be sold and the
proceeds divided among· those entitled thereto, and prays
for general relief.
The deed to your Petitioner was set aside at. the instance
of certain persons claiming to be the heirs of Mary Zigler,
upon the ground that they were not properly before the court
'vhen the various decrees, leading up to the sale and confirmation thereof, were entered.
As stated above the bill expressly makes the unknown heirs
of Mary Zig·ler, deceased, defendants.
The first decree was entered at the March, 1928, term of the
Circuit Court and recited as follows:
''This cause came on to be heard on the bill of complaint,
the exhibits therewith filed, due service of process on all of
the resident defendants and an order of publication as to all
non-resident defendants, and reg-ular proceedings at rules.''
By this decree the cause was referred to a commissioner in
chancery to ascertain the names of all heirs interested in the
land, the liens thereon and other pertinent issues.
·Evidence was taken before the commissioner, who returned
same with his report. He found the names of the interested
heirs to be as shown by the evidence, and that the land was not
susceptible of partition in kind.
At the June, 1928, term a. decree was entered confirming
this report, appointing R. E. vVoolwine and J. D. Humphreys
special commissioners and directing them to sell the -lands
described in the bill.
At the September, 1928, term the special commissioners
made report of the sale, recommended its confirmation and a
decree was entered confirming the sale, directing R. E. Wool-

~-----~--.-
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'vine, special commissioner, to collect the purchase money and
execute and deliver a deed to the pur~haser, your Petitioner.
· Pursuant to this decree your Petitioner paid the purchase
money and receiv~d a deed from the said commissioner conveying him the property, which he thereupon took possession
of.
About fifteen months later, at the third November, 1929,
Rules, Sadie ~I. Bowden, and six others, ~laiming to be some
of the heirs at law of Mary Zigler, and the assignee of others,
:filed in the Clerk's Office of the Circuit Court a petition and
cross-bill against your Petitioner and all other persons who
were then parties to this suit, claiming that they owned a
certain interest in the said lands, that they had not theretofore been properly brought before the court in this cause, and
praying that the sale to your Petitioner be set aside as to a
three-fourths interest in said land conveyed to him, and that
same be resold and the proceeds be divided among an almost
innumerable number of heirs of Mary Zigler, some known
and some unknown.
The alleged course of descent of said lands is alleged with
great particularity and a multitude of names are stated to be
other heirs of ~{ary Zigler and in addition an almost unascertainable number as her unknown heirs are set out. This alleged course of descent is contained in a diagram filed as exhibit with the petition and cross-biH. It would seem to embrace many hundreds of persons, as they consist of all collateral kindred within certain degrees, of the father and
mother and grandmother of Mary Zigler, spreading out over
several generations of children and grandchildren.
-The petition and cross-bill alleges that the order of publication did not properly describe the lands sold in the suit.
l\l[otions were made by your petitioner and certain other
defendants to the cross-bill to dismiss same as not having
been filed by leave of court and your petitioner, the special
commissioners, Woolwine and Humphreys, as well as the
numerous heirs who had already appeared in the suit, filed
their several answers, denying any irregularity in the order
of publication, denying that the course of descent was as alleged in the petition and cross-bill, denying all facts not in
keeping _with the answer and calling for proof of such allegations.
At the 1\{arch, 1930, term the Circuit Court entered a deeree, "without passing on the motion to strike out the petition and cross-bill", setting the cause for decision and decree in vacation.

4

Supreme Court of Appeals of Virginia.

At the June, 1930, term the Circuit Court entered the decree here complained of, overruling the motions to dismiss the
petition and cross-bill, but granting· permission to file the
same nunc pro t'l.t,nc as of the date of issuance of process
thereon.
·
The petition and cross-bill alleged the existence of numerom; infant defendants and prayed the appointment of .guardians ad litem for them, but no decree was ever entered making any such appointment.
Without any evidence or proof of any kind as to the identity and relationship of the various persons alleged in the
petition and cross-bill to constitute the course of desc·ent, or
of their descent from or relationship to the deceased owners
of the land, and in spite of the emphatic denial of its correctness contained in the various answers, and though the
cause was heard solely on said petition and cross-bill and· the
uuswers thereto, the Circuit Corut nevertheless decreed the
said course of descent to be as alleg·ed· in the said petition
u1H.l cross-bill. ·Furthermore, without any reference to a commissioner in chancery to determine the respective fractional
interests of these various alleged heirs, known and unknown,
or to· determine what judgments or other liens there might
be against their respective interests, the Circuit Court, in ef- ·
feet, set aside the deed of its commissioners to your petitioner,
as to a three-fourths interest in the property thereby conveyed, and gave your Petitioner the option to pay threefourths of the price paid by him at the ori-ginal commissioner's sale, which price was $2,950.00, to the attorneys for -:
Sadie M. Bowden and other complainants in the petition, or
else, should your petitioner fail to pay said sum to said attorneys within said forty days then F. P. ·Burton and S. A.
~Phompson were appointed special commissioners and' directed
to advertise and sell your petitioners said land at public auction.

ASSIGNMENTS' OF ERROR.
1. The Circuit Court erred in setting aside the deed to your
petitioner.
2. The Circuit Court erred in treating its nunc pro tunc
order, which granted permission to file the petition -and crossbill as of seven months prior thereto, as having the effect
of validating the various -processes and orders. of pu~lica
tions issued thereon.
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3. The Circuit Court erred in decreeing that the said Sadie
M. Bowden, and other petitioners and complainants in the
petition and cross-bill are entitled to any interest in the said
lands involved in this suit.
4. The Circuit Court erred in decreeing a sale of said lands
without a reference to a commissioner in chancery to determine what interest, if any, the various parties to this suit
might have in said lands, or what liens there might be against
their respective interests.
5. The Circuit Court erred in directing the payment of the
entire amount which the alleged maternal heirs. of Mary Zigler would be entitled to, if the facts in the petition and crossbill are assumed to be true, to attorneys representing only a
small fractional part of said alleged heirs.
i

6. The court erred in not entering- a nnal decree against the
complainants in the petition and cross-bill, where they produced no proof of the facts a:Heged whic4 were denied in the
answers.
7. The Court erred in decreeing the sum of $350.00 to attorneys for the complainants in the petition and cross-bill and
to Sadie M. Bowden $231.50 for alleged services rendered.
FIRST

ASSIGN~IENT

OF ERROR.

The Circuit Co·urt e1·red in setting aside the deed to your
Petitioner.

Your petitioner has purchased the lands here involved, in
good faith, and paid for same. He is a purchaser from tl1e
court and is entitled to all the protection which the court can
in equity and good conscience extend to him. Zirkle vs. JJ.fcC~te, 26 Gratt. 517:
The correctness of the description of the lands contained
in the bill is not denied. That the lAnd was assessed on "the
land books to Christopher Zigler, deceased, at the time of
the institution of this suit is not denied. The petition and
cross-bill aver that he did not own all of the 282-acres tract
at the time of his death, because it was orignally conveyed to
·him and his two sons, Richard and Leonard, in 1842. But he (
may have purchased from his sons and never received or recorded a deed from them. The assessment on the land book

•
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would so indicate, and that he had it transferred to himself for
taxation. The sole ground on which the Circuit Court was
asked to set a:::~ide this sale was that the object of the suit
was improperly stated in the order of publication, and that instead of stating ifs object to be to sell "the lands of which
Christopher Zigler died seized", it· should have stated ''the
lands of which, (his .grand-daughter), Mary Zigler died
seized". For that reason the cross-complainants claim they
were not properly before the court.

THE COMPLAINANTS IN THE PETITION AND
CROSS-BILL 'V'ERE PROPER.LY BEFORE THE COURT.
Said complainants claim the 282 acres of land was origillally conveyed jointly to Christopher Zigler and his two
sons, Richard and Leonard; that Leonard died intestate and
without issue; that Richard died intestate leaving children,
all dying intestate and without issue, and that the last survivor of his children was Mary, who, they claim, at the time
of her death owned ·an the land sold in this suit to your Petitioner, and they claim as alleged heirs of Mary Zigler.
The bill makes ltlary Zigler's unknown heirs parties defendant. The decree heretofore quoted from recited ser.vice
of process and order of publication against all defendants~
resident and non-resident. Your Petitioner purchased on the
faith of this decree and its correctness, and it is now conclusive. It is so held in the case of Crail} vs. Seb·rell, 9 Gratt.
133, 134, from which we quote the following:
"The next objection is that the court erred in hearing the
cause at the time it rendered its decree, because, as it alleged,
Price had not been brought before the court either by answer~
or· subpoena served, or order of publication duly executed.
* * * Price was treated as an absent defendant in the bill,
and the subpoena against him was returned not found; and
the chancellor states in his decree that the cause was heard on
the bill, etc., and the order of publication returned duly executed. Thus it must be inferred that the manner of proceeding against the non-resident Price was in the mind of the
chancellor, and the subject of his consideration at the time
he pronounced his decree; and that decree must be regarded
as solemnly affirming that there was an order of publication duly taken against Price, and that it was duly published
and posted as the law directs; otherwise it could in no sense
be said to have been duly executed; and the verity of the

Nick J. Brown v. Sadie M.·Bowden, et als.
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Tecord upon this point is not to be called into question by a;ny
averme1~t or proof to the contrary.'' ·

-S'ee also Ferguson vs. Tell, 82 Va. 690; and Moore vs. Green,
90 Va. 183.
It is clear, therefore, that in so far as your Petitioner's
rights as a purchaser are -concerned,
heirs of Mary Zigler
were properly before the court when the decrees were entered
pursuant to which your petitioner became vested with the title
to said lands.
But, aside from the foregoing, and even, if the order of
publication was not properly published as to the heirs of
Mary Zigler, eo nomin,e, the order of publi~ation did bring in
all of the same parties by the dsignation of ''unknown heirs
of Richard Zigler", who was Mary's father. The claim of
title of the c1·oss-complainants and petitioners is derived from
Christopher Zigler, through his son Richard Zigler, through
his daughter ~Iary Zigler, through her mother Catherine Abingdon Zigler. It is obvious, therefore, that all heirs of Mary
Zigler who may have an interest in these lands are also heirs
of Richard Zigler, her father, through whom the title is derived.
The last record of these lands in the deed books of Patrick
County showed the title to be in Christopher Zigler, Leonard
Zigler and Ri~hard Zigler. The heirs of all of them were
properly included in the order of publication. The correct
acreage of the lands was stated in the order of publication,
and according to the records of the land books these lan?s
had been treated by the commonwealth for over half a century as the lands of Christopher Zigler.
The order of publication against the unknown heirs of these
three, the last r~ord owners of the property, is sufficient to
bring properly before the court all the petitioners and claimants in the petition and cross-bill.

the

Substantially this same question arose in the suit of PhilUps vs. Thmnpson, Anno. Cas. 1914-D-672, where the order
of publication wa~ agains1 the unknown heirs of Annie 1\1..
Phillips, deceased. Her title had really descended to her son,
Charles G. Phillips, and he had died leaving a widow and
children. A decree quieting the complainant, Thompson's
title had been rendered on this order of publication, and the
widow and children of Charles G. Phillips attacked its validity, claiming the order of publication was not broad enough
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to bring them in, as they were the heirs of Charles G. and
not Annie M. As to this contention the court said:
''Strictly speaking· this may be true, but the term '·unknown
heirs' as used in statutes of this character has been so liberally construed by the courts that appellants, in contemplation
of the statutes, can be considered the heirs at law of Annie·
M. Phillips, deceased, as well as the heirs ~t law of Charles
G. Phillips, deceased.· In H O'lvell vs. Garton, 82 I{an. 495,
108 Pac. 844, the syllabus, which states the substance of the
opinion, reads as follows:
'The term ''unknown heirs'', as used in the sections of the
code relating to real property, and ·where relief demanded is to
excluded defendants from any interest, title or estate in real
property, means all kinds of heirs, including heirs of heirs
·of such defendants, as well as the legatees of heirs.' ''

And this is stated to be the rule in 21 R. C. L., p. 1290, as
follows:
''The term 'unknown heirs' means all kinds of heirs of .such
defendants,. including heirs of heirs of. such defendants, as
well as the legatees of heirs.''
It is clear, therefore, that all of the alleged heirs who are
complainants in the petition and cross-bill, were properly before the court in this cause.
·It was also contended tl1at the order of publication did not
confer upon the court jurisdiction to sell the entire 282-acre
tract, because the deeds of record do not show that Christopher Zigler was seized of the entire tract at the time of his
death. On the other hand, the land books show that this
property, at the time of the filing of the bill was assessed
by the corinnonwealth as the lands of Christopher Zigler, deceased, and the probabilities are that he actually owned the
entire interest.
·
But the question here is not whether the order of publication correctly states the particular interest which Christopher Zigler owned in the land when he died, but 'vhether the
land, itself, is identified. The order of publication, as set out
in the answer of the special commissioners is against the
heirs at law of Christopher Zigler,' deceased, of Leonard Zigler, deceased, and Richard Zigler, deceased, 'vhose names, ages

Nick J. Brown v.
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a.nd residences are unknown and the object of the suit 'vas
stated therein as follows:
"The object of this suit is to sell all of the real estate that
Christopher Zigler owned at the time of his death and to distribute the net proceeds of sale among the heirs according to
law. The said tracts of land, located in the .County of Patrick,
in Mayo River District, containing 18%, acres and 282 acres,
more or less, and for general relief.''
The Circuit Court held this sufficient to embrace the onefourth interest of- those it found to be the heirs of Christopher Zigler, but not the remaining undivided interest.
As this is a partition suit, it comes within its proper scope
t.o sell, not only all lands that Christopher Zigler owned in
tl1eir entirety, at the time of his death, but also all lands in
which he owned an undivided interest. The very purpose of
a partition suit is to sellland~owned by se,reral different parties, if not susceptible of partition in kind. Therefore, the
sale of all lands in which Christopher Zigler owned an undivided interest came within the proper scope of the object
of this suit as stated, provided all parties in interest were
before the court; and all parties were· befQre the court in
this case,- as heretofore. shown. The location of the land and
the acreage contained were specifically set out in the order of
publication.
Therefore, the object of the suit, as stated, including the
prayer for general relief, being sufficient to embrace the lands
sold to your petitioner, and all the parties interested therein
having been included in tl1e order of publication, and being
properly before the court, it was proper for the court to sell
the entire tract, and was manifest error to set aside or in
any way disturb the deed to your petitioner.

SECOND_ASSIGNMENT OF ERROR. .
. -~
.. -. . . --- - -- ---~-----~-----~-,,~The Ci·rcuit C o·u.rt er·red in treating its ntunc pro tunc orde·;;·- ·......
'Which g1·a1nted perm-issio-n to file the petition and cross-bill \
\
as of seven 'months prior thereto, as having the effect of validating the varia-u.s processes and orde1·s of pu-blication issued
)
there on.
___../
.

~~--

---~-~------·-----------

t is the well settled chancery practice in Virginia, that in
pending suits a. petition or other pleading can be filed only
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pursuant to an order or decree of the court. Merely filing
same with the clerk, wh~n the case is no longer at rules, is a
nullity. W aUers vs. Chichester, 84 Va. 723. It follows that
process issued on any such pleading is likewise a nullity, and ·
that the multitudinous defendants to the petition and crossbill here were not properly brought in by the alleged order of
publication. The court erred in not requiring new process
after permitting the filing of this pleading, unless they were
already before the court, as your petitioner believes they
were by virtue of the former order of publication.

THIRD

ASSIGN~IENT

OF ERROR.

The Circuit Cou. rt erred in decree·ing that the said Sadie
llf. Bowden, arnd other petitioners arnd complainants in the
fJetition an.d cross-bill are entitled to any interest in 'the said
lands involved i1~ this s-u.~t.
As, hereinbefore appears, the complainants in the petition
and cross-bill were properly before the court at the time this
petitioner in error purchased and received title to the property ; the proceedings were regular, and the sale was a valid
one. And the burde,n is upon each claimant, not only to allege, but to prove, what interest, if any, in said fund, }le or
she is entitled to.

FOURTH

ASSIGN~IENT

OF ERROR.

The Circu.it Cou:rt erred in decreeing a sate of said lands
w-itho'ltt a refe1~ence to a comrnissioner in charncery to deter1nine tohat interest, if. any, the various pMUes to this suit
·might have in said la;ruls, or what liens there might be aga;inst
their respective interests.
If the main object of a partition suit is for a partition then
it is not always necessary to have an accounting, but if the
real object is for a sale and a. division of the proceds of sale,
then an accounting as to the liens is necessary. See Code
Sec. 5281. It is also necessary to determine who are the
parties in interest and the degree of their respective interests.

]lorton vs. Bond, 28 Gratt. 815.
Stevens vs. MoConnick, 90 Va. 735.
The purpose of proceeding against unknown parties is to
institute an inquiry as to who they are. The mere allegation

Nick J. Brown v. Sadie M. Bowden, et als.
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of relationship, without names, is obviously not sufficient.
No evidence whatever was taken on the petition and crossbill. It is absolutely impossible to decide, even remotely,
from its· allegations, what the interests of the respective parties are. If there were to be a resale of this property, a commissioner in chancery should have been required to ascertain
and report the facts, after hearing evidence on the subject.

.

FIFTH ASSIGNMENT OF ERROR.
The Cit·c-uit Court erred in directimg. the· payment of the entire antO'ltnt which the alleged m.aternal heirs of Mary Zigler
'UJO'l~ld be entitled to, if the facts in, the petition and cross-bill
are ass·unted to be true, to attorneys rep'resenting only a small
fractional part of said alleged hei1·s.

The effect of the decree appealed from is to ratify the sale
of these lands to your petitioner, upon conditions that he
repay to attorneys for a small number of alleg·ed heirs, threefourths of the purchase price. In other words, the few heirs
'vho appear in the petition and cross-bill seek to secure as
against a purchaser for value and without notice from the
court, the benefit of the non-appearance of a multitude of others who, they alleg·e, also have an interest. The court thus
withdraws from its purchaser all protection or benefit which
mig·ht ensue from the failure of these alleged co-owners to appear and claim their share within the time allowed by law,
and transfer such benefit of the unclaimed fund to said complainants. This is contrary to all the equities of the case.
If there had been such defect in the proceedings as to require
your petitioner to reimburse any person for his bona fide
loss, certainly it would not extend to penalizing him to the
extent of conferring unclaimed interests upon others. Your
petitioner, as a purchaser from the court, is entitled to all the
protection the court can equitably furnish him. ·He has paid
his money to the court in good faith and has the right to look
to it for such protection.
The Code, Section 6072, allows defendants proceeded
against by order of publication two years within which to
appear and seek remedy for any grievance committed
against them. But each one must appear and not merely one
of a class. Those who do appear are confined to redress for
tl1eir own injuries and cannot complain of injuries to others.
Those who do not appear within the allotted time, forever
lose such rights as they may have had.
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SIXTH ASSIGNMENT OF ERROR.
The Court erred in not entering a. final decree against the
complainamt in the petition and cross-bill, where they prod'lwed no proof of the facts aJleged which were denied in the
answers.
After the Circuit Court overruled the motions to dismiss
the petition and eross-bill, the complainants therein pushed
the case to hearing on their said pleading and the answers
thereto, without taking any evidence to prove the truth of
their various allegations. The answer of your petitioner, as
well as the answers of others, denied the· correctness of the
statement of the course of decent set out in said pleading, and
denied "each and every allegation in the petition and crossbill not in keeping with this answer, and calls for proof".
Thus the complainants in said pleading failed to prove that
they were heirs at law of the deceased owners of said land
or any facts which would show they ever owned any interest
in said land, or, if so, what their respective interests were.
'rhe filing of the said answers by the said parties placed
the burden of proof on the said Sadie ~1. Bowden, et als. ;
and they not having introduced any evidence to sustain their
contentions as set forth in their said petition and cross-bill,
the burden of proof being on them, their petition and crossbill should have been dismissed and judgment should have
been given accordingly.
The said Sadie JvL Bowden, et als., cannot take two bites at
a cherry, and by submitting their case on the records mentioned and no evidence having been introduced by the said
Bowden et als., ·their petition and cross-bill should have been
dismissed·and judgment for cost should have been entered for
Eliza Plasters, et als., Nick J. Brown, et als., and J. C. Humphries and· R. E. Woolwine, Special Commissioners.
Where the allegations of the petition are denied in the
answer and no proof is offered, the petition must be dismissed. (Wise vs. Lan~b, 9 Gratt. 294.) There is nothing better settled than that where the answer is responsive to the
pleading it is .to be taken as true, unless it be contradicted
·by two witnesses or by one witness and other- corroborating
circumstances. ( 2 Tucker's Com., Book 3, page 502.) The
rule .is thus broadly laid down by Story:
"In every case the answer of the defendant to a bill filed
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against him upon any matter stated in the bill and responsive to it is evidence in his behalf. Nay, the doctrine of equity
goes further, for not only is such an answer proof in favor
of the defendant, as to the matters and facts of which the
bill seeks a disclosure from him, but it is conclusive in his
favor, unless, it is overcome by satisfactory testimony of two
opposing witnesses, or of one witness corroborated by other
-circumstances and facts, 'which gives to it a greater weight
than the answer, or which are equivalent in weight to a second
witness.''
·

2nd Story's Eq. 1525.

!-

It is clear, therefore, that_und~r the well established rule
in chancery cases, the failure to prove any fact essential to
the relief prayed for in a bill, necessitates a decree denying
such relief; and the complainants in the petition and crossbill, having elected to go to hearing on the merits, without
any evidence to support their contentions, must submit to the
entry of a final decree against them in. this court.
SEVENTH ASSIGNlVIENT OF ERROR.
The Cou·rt erred in decreeing the S11An of $350.00 to attot·neys for the complainants in the petition and cross-bill and to
Sadie lJ!l. Bowden $231.50 for alleged services re·ndered.

I·

The allowance of this attorneys' fee and of the compensation to Mrs. Bowden and reimbursement for alleged expense
inc.urred, without any proof of the expense or its propriety
or of any services rendered by her is clearly erroneous.
No attorney's fee should be allowed in a case of this nature.
The alleged service was an effort to interfere with the enjoy. ment by a purchaser from the court of the land purchased
and paid for. Certainly a court of equity will not invite a
disturbance of its own judicial sales or compensate one for
so doing. It has always been the policy of courts of equity,
in cases of this nature, involving multitudinous unknown
rights and claimants, to discourage and not encourage molestation of its proceedings.
These allowances were clearly erroneous.
The attorneys for the petitioner respectfully request the opportunity to present orally to one of the judges of the Supreme Court of Appeals the reasons why the appeal herein
prayed for should be granted~

14

Supreme Court of Appeals of Virginia.
.CONCLUSION.

In conclusion it is respectfully submitted that the decree
appealed from should be reversed and a final decree should
be entered dismissing the said petition and cross-bill.
In consideration whereof your petitioner prays that he may
be allo,ved an appeal from said decree of which complaint is
made herein, that a supersedeas may be awarded, that said
decree may be reviewed and reversed, and that this Honorable
Court will enter a final decree dismissing the said petition and
cross-bill and denying to the petitioners and complainants
therein any relief whatsoever.
Respectfully

~ubmitted,

NICK J. BROWN,
By Couns~l.
ABRAM P. STAPLES,
R. E. WOOLWINE.
We, R. E. Woolwine, of Stuart, Virginia, and Abram P.
Staples, of Roanoke, Virginia, Attorneys at Law, practicing
in the Supreme Court of Appeals of Virginia, do certify that
in our opinion the decree complained of in the foregoing petition should be reviewed by said Court. I, R. E. Woolwine, further certify that on the 9th day of July, 1930, I delivered to S. A. Thompson and F. P. Burton, Attorneys for
Sadie M. Bowden, et als., defendants, each a true copy of
tl1e above petition.
Given under our hands this the 23rd day of July, 1930.
ABRAM P. STAPLES,
R. E. WOOLWINE,
Attorneys at Law.
Presented and filed this 23rd day of J nly, 1930.
H. B. GREGORY.
Appeal granted this 24th day of July, 1930. Bond of $300.00
required.
H. B. GREGORY.
Received July 25, 1930.
H. s·. J.
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l. THE BILL AND EXI-IIBITS THEREWITH FILED IN
THE CHANCERY: SUIT OF EI.,IZA PLASTERS, ET
.A.LS., VS. LENT ZIGLER, ET ALS.

'fo the Hon. J. Turner Clement, Judge of P.atriek Circuit
Court, Va.:
Your complainants ~irs. Eliza Plasters, Mrs. Mattie J.
~,uleher, Dovie Plasters, Hilmer Plasters, Mary Plasters,
Elsie Plasters, James Plasters, Akers Plasters, Charles Plasters, the last seven being infants under the age of twenty-one
years who sue by their father and next friend, Everett Plasters, Louis Criekerberger, Una Barbour, Anna Barbour, Jim
Barbour and Billy Barbour, the last four infants under the
age of twenty-one years who sue by their and next friend,
.J. W. Barbour, John Barbour, A. L. Barbour, Dillard Barbour, Geo. Barbour, Mrs. Jennie Stone, Minnie Laymons,
George Laymans, and Hardy Zigler, respectfully represent:
That your said complainants and the defendants hereinafter
mentioned by reasons of inheritance own two traets of land;
the said tracts of land located in the ·County of Patrick, in
~Iayo River District; containing 282 and 183A, acres, more
or less, and located on the waters of Crooked Creek and the
said tracts of land stand on the land book for taxation in the
name of Christopher Zigler~ deceased; and
That from the best information that your said Complainants have· been able to ascertain the Zigler lieirs who are interested in this suit are as follows, to-wit:
CHRISTOPHER ZIGLER, RUBEN ZIGLER, AND
ISAAC ZIGLER were brothers.
CHRISTOPHER ZIGLER, had two sons-Leonard Zigler and Richard Zigler.
Leonard Zigler never married.
Richard Zigler had four children-Kit Zigler, Lucy Zigler,
Nannie Zigler and ~Iary Zigler, who all died and left no heirs.
RUBEN ZIGLER had six children-Zelpha Zigler, Martha
Beck, Susan Barbour, Len Zigler, John Zigler and William
Zigler.
(1)-Zelpha Zigler married Tom Zigler, son of Isaac Zigler, and they had three children:
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1-Ruben Zigler
2-Eliza Carter
3-Martha Joyce
page 2 ~

(2}~~lartha ~eck, .dec 'd," left the follo,ving heirs·

to-wit:
1-Lucy Beck
2-Susie Beck
3-Ruben Beck
(3)-S"usan Barbour, dec 'd, left t11e following heirs, to-wit:
1-J. W. Barbour, dec'd left the following heirs,
to-wit:
Lois Crickenberger
Una Barbour
Anna Barbour
Jim Barbour
Billy Barbour
2-John Barbour
3-A. L. Barbour
4-Dillard Barbour
5-George Barbour
6-Mattie Laymons, dec 'd, left the following heirs,
to-wit:
Bertha. Laymons
Irene Laymons
Ernest Laymons
- - - Laymons
7-Jennie Stone
• (4)-Len Zigler, Dec'd, left the following heirs, to-wit:
1-George L. Zigler
2--Willie Zigler
3-J.ohn Zigler
4---H. F. Zigler
5---Charles Zigler
6-Nannie Amos
7-~{rs. G. R. ~·fartin
8-Annie Brown
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9-Carrie Amos, dec'd, left the· following heirs,
to-wit:
Frank Amos
Paul Amos
Wilmeth Atkins
Lillie Mae Amos
Broaddus Amos
(5)-John Zigler; dec'd, left the following heirs, to-wit:
1-Eliza Plasters
2-Mattie Fulcher
(6)-William Zigler, dec'd, left the following heirs, to-wit:
Chilclren by the first marriage :
1-Sallie !{ate Zigler
2-G. R. Zigler
3-Pattie Plasters, dec 'd, left the following heirs,
to-wit:
·Dovie, Hilmer,
May, Elsie,
James, Akers,
Charles
4-Mary Amos, dec'd, left one heir:
page 3}

Jesse Amos
5-Greta, dec'd left no heirs
Vern on

"'6-~Iaggie

Children by the second marriage:
1-Vergie Stewart
2-Harry Zigler
3-Hobert Zigler
4-0scar Zigler
5-Annie Zigler
6-Lottie Zigler
Isaac Zigler had eleven children-Tom Zigler, Bill Zigler,
Susan Zigler, Eliza Glidwell, ~fary Welch, Jim Zigler, Nancy

18
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Crutchfield, Bettie Carroll, Isaac Zigler, Walter Zigler and
John Zigler.
(1}-Tom Zigler, who married Zelpha Zigler, daughter of
Ruben Zigler, had three children as shown on first
page.
(2)-Bill Zigler, dec'd left the following heirs, to-wit:
1-Hugh Zigler
2--John Zigler
3-William Zigler
4-Mike Zigler
5-Jim Zigler
6-Mrs. Lizzie Golden
7-Mrs. J. A. Reavis
8-Mrs. T. A. Painter
9-~Irs. C. W. Ballard
10-Thomas Zigler, dec 'd, left the following heir&,
to-wit:
Britton Zigler
Pearl Zig·ler
(3)-Susan Zigler, who married John Zigler, son of Ruben
Zigler, had two children as shown on second page. ·
(4)-Eliza Glidewell, dec 'd, left the following heirs, to-wit:
1-Will Glidewell,
2-Mildred Wilkins,
3-Jennie Warren,
4-Sadie Vaughn,
.
5-Sudie Albertie, dec'd, left the following heirs,
to-wit:
Louie Albertie
Thelma Albertie
James AIbertie
Helen Albertie
Chester Albertie
Frances Albertie
Conrad Albertie
(5)-1\{ary Welch, dec'd, heirs unknown,
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(6)-Jim Zigler, dec'd, heirs unknown.
(7)-Nancy Crutchfield, dec'd, heirs unknown.
(8)-Bettie Carroll, doo'd, heirs unknown.
(9)-Isaac Zigler
(10)-·Walter Zigler
(11}-John Zigler
page 4 ~

That the said real estate is not susceptible of par·
tition among the parties entitled thereto-and your
said complainants believe and here state that the interest
of thos who are entitled to the said real estate, or its proceeds, will be promoted by a sale of the said tracts of land and
for the net proceeds of sale to be divided among the said
heirs as provided by law after the payment of all cost.
In consideration whereof and for as much as your said
complainants are remediless in the premises save by the aid
of a court of- equity, they pray that the said
Heirs at law of Leonard Zigler, deed whose names, age, and
res. unknown
Heirs at law of William Zigler, deed whose names, ages,
and res. unknown
Heirs at law of Mrs. Zigler Book, deed whose names, ages,
and res. unknown
Heirs at law of Bettie Carroll, deed whose names, ages, and
res. unknown
Heirs at law of Eliza Glidewell, deed whose names, ages,
and res. ·unknown
Heirs at law of Christopher Zigler, deed whose names, ag~s,
and res. unknown
Mrs. Lent Zigler, Rubin Zigler, Hobert Zigler, Vergie Zigler,
Ifarry Zigler, Lottie Zigler, Oscar Zigler, Annie Zigler, H. F.
Zigler, George L. Zigler, Chas. Zigler, John Zigler, Hattie Zigler-Martin, Carrie Zigler, Amos, Mamie, Amos, Mrs. Zigler
Beck, Lucy Beck, Susie Beck, Ruben Beck, Bill Zigler, Ike Zigler, Tom Zigler, Rubin Zigler, Martha Joyce, Eliza Martin,
John Zigler, Hardy Zigler, Walter Zigler, Henry Carrol, Mary
Carroll, Walter Carroll, Eliza :Glidewell, Nancy Zigler, and
any other heirs at law of Nannie Zigler and Mary Zigler, de-
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ceased, whose names, ages, residence are unknown may be
made parties to this suit and required, but not on oath to
answer the same the oath being hereby waived; may proper
process issue ; may the said tracts of land be sold and the net
proceeds of sale be divided among said heirs as provided by
law; may a reason~ble attorney's fee be allowed the attorneys
for bringing this suit and for services hereinafter to be rendered and may·the said ·fee so allowed be taxed as a part of
the cost of this suit; may all proper orders and decrees be
made and entered; accounts taken, and inquiries directed;
may your said complainants have all such further and other
and general relief in the premises as the nature of their case
may require or to equity shall seem meet.

R. E. WOOLWINE, p. q.
J. D. HU1YIPHRIES, p. q.
page

4¥2

~

Memo. on back of original bill.

1927. Nov. 28 aff. 0. P. filed
1927. 2 Dec. R. Bill filed & Pro.
ex. on H. Z. nici.
& cont. ans. filed.
1 Jan. R. 0. P filed & cont
18 Jan. alias Spa. issued.
2 Jan. R. Ans. filed & cont.
1 Feb. R. Pro. Ex. on other
home defts. nici.
1928. 2 Feb. R. Dec. nici confd.
& set for hearing.

1928.
1928.
1928.
1928.

page 5

~

2. THE DECREE THAT WAS ENTERED IN
SAID CAUSE AT THE ~lARCH TERM, 1928.

-At a Circuit Court continued and held for the County of
Patrick at the Courthouse thereof oil the loth day of March,
1928.
Mrs. Eliza Plasters, et als., Plff.,
vs.
Lent Zigler, et als., Deft.
In Chancery.
This day this cause eame on to be heard on the bill of com. plaint, the exhibits therewith filed due service of process on
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all of the resident defendants, and an order of publication as
to all non-resident defendants and regular proceedings at
rules, and the said defendants failing to answer, plead, or
demur to said bill, the same is taken for confessed, and the
argument of counsel:
Upon the consideration of all of which, it is ordered that
one of the commissioners in chancery of this Court will take,
state, and report the following account:
1. What real estate that the parties to this suit owned and
undivided interest in.

2. The name of all the heirs interested in said real estat~:.
3. Any liens against the land or against any parties to this

suit.
4. All liens or encumbrances against any of the parties to
this suit or against said real estate including any back taxes,
and any other matter deemed pertinent by the said Commissioner, or any matter requested by any party in interest to
this suit; and the Special Commissioner will report to the next
'ferro of this Court and this cause is continued.

page 6} 3. THE COl\i:tYIISSIONER'S REPORT FILED
l\iAY 28, 1928.
Eliza Plasters, et als.,
vs.
Lent Zigler, et als. ·
Depositions.
The evidence of Mrs. l\iartha Joyce, et als., taken before
me, AlmaN. Turner, one of the Commissioners in Chancery,
pursuant to the notice given to all interested parties. The
said depositions taken at the office of R·. E. Woolwine in the
town of Stuart, Virginia, on this the 17th day of 1\iay, 1928.
Present : l\irs. ~Iartha Joyce, Mrs. Eliza Carter, Harry
Zigler, Oscar Zigler, Vergie Stewart, Lottie Zigler, Hobart
Zigler, H. F. Zigler, 1\{rs. ~fattie J. Fulcher, R. T. Zigler,
:hfrs: Eliza Plasters. R. E. Woolwine, Atty. for plaintiffs.

22
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MRS. MARTHA JOYCE,
the first 'vitness, after being duly sworn, deposes and says:

Q.. Please state your name, residence, age and occupation f
A.. Martha Joyce, Stoneville, N. ·c., age 50 years, housekeeper.
Q. ·Please state your mother's name?
A. Zelpha Zigler. She married Tom Zigler.
Q. Is your mother dead 1
A. Yes, sir.
Q. Please give the names of your brothers and sisters?
A. Eliza Carter, 39 years of age, Stoneville, N. C. Ruben
Zigler, age more than twenty-one, Bassett, Va. There were
only three of us.
Q; Who was your father f
A. l\1y father was Tom Zigler.
Q. Is your father living'
A. No, sir, he is dead.
Q. Your mother was the daughter of which Zigler f
A. Ruben Zigler.
Q. Your father was the son of whom f
A. Ike Zigler, or Mike Zigler, I am not sure which.
Qr. What relation were Ike Zigler and Ruben Zigler 1
A. They were brothers.
Q. Please g·ive me the names of your mother's brothers and
sisters Y
A. Martha Beck, Winston-Salem, N. C.; Susan Barbour,
Dec'd., Patrick ,Springs, Va.; Lent Zigler, Sandy
page 7 ~ Ridge, N. C.; John Zigler, Gritz, Va.; Billy Zigler,
Critz, Va., and Zelpha Zigler, my mother.
Q. Please give me the names of your father's brothers and
sisters 1
A. John Zigler, Jim Zigler, dec'd., (I do not know his children's names), I.lre Zig·ler, Walter Zigler, Bettie Oarroll"
dec'd. She has a sone named Henry Carrol who is a policeJnan at Leaksville, N. C.
Q. How many shares do you and your brothers and sisters
- own in the said estate?
A. ~Iy brothers and sisters and myself own two shares in
the estate because our father and motJier were both Ziglers
and they ovlned an interest in said estate, and when the land
is sold, I want my check mailed to me at Stoneville, N. C.,
Route 3.
.
Q. Please give me the names of the children of Leonard
Ziglerf
A. Georg·e Zigler, yv-inston-Salem, N. C.; Willia Zigler,
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dec'd., (I do not remember the names of his children), John
Zigler, Haxdy Zigler, Charlie Zigler, Mamie Amos, Hattie
Martin, Carrie Amos~ dec'd., and Mrs. Annie Brown, Stoneville, N. C.
And further this deponent sayeth not.
Signature waived.
MRS. ELIZA CARTER,
the second witness, after first being duly sworn, deposes and
says:
Q. Please state your name, age, residence and occupation Y
A. Eliza Carter, age 39, residence, Stoneville, N. ·C., occupation, housekeeping.
Q. You have listened to the statement of your sister, Mrs.
Martha Joyce; does Mrs. Joyce's statement correspond to
what you know in reference to the Zigler heirs T
A. Yes, sir.
Q. Do you know of any new statement to make!
A. No, sir. I think the land should be sold and the heirs
should receive their part in money, and I want the land sold
and want my check mailed to me at Stoneville, N.C., Route 1.
And further this deponent sayeth not.
Signature waived.

}.IR. H. F. ZIGLER,
the next witness, after :fu·st being duly sworn, deposes and
says:

Q.. Please state your name, age, residence and occupation Y
A. H. F. Zigler, age 49 years, Sandy R.idge, North Carolina, farmer and constable.
·
Q. Please state what relation Richard Zigler and Leonard
Zigler were to Christopher Zigler f
A. They were sons.
Q. Is Richard Zigler living or dead?
A. He is dead.
page 8 ~ Q. Did he leave any childrent
A. He did.
Q. What are their names?
A. Kit Zigler, Lucy Zigler, Nannie Zigler, and Mary Zigler.
They are all dead and they left no children.
Q. Is Leonard Zigler living or dead~
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A. He is dead.
Q. Did he leave any children'
A. No, sir, he never was married.
Q. Is Leonard Zigler, Jr., the son of Leonard Zigler, Sr. f
A. No, sir, Leonard Zigler, Jr.,-is the son of Ruben Zigler.
Q. You were in my office sometime ago and gave me a list
of the Zigler heirs. Is that list as near correct as you know Y
A. Yes, sir, the list is correct, as far as I know.

The list given by H. F. Zigler:
Thomas Zigler, deceased, left the following heirs, to-wit:
R. T. Zigler, a son at Edgewood, Virginia; Martha Joyce, a
daughter, Stoneville,_ N. C.; Eliza Carter, a daughter, S'toneVille, N. C.
· William Zigler, deceased, left the following heirs, to-wit:
Sallie Kate Zigler, a daughter, Stanleytown, Va.; G. R.
Zigler, a son, s·tanleytown, Va.; Pattie Plasters, deceased, a
daughter, who left the following heirs, to-wit:
~frs.

Dovie Plasters, Hilmer Plasters, Mary Plasters, Elsie Plasters, James Plasters, Akers Plasters, Charlie Plasters, all
under the age of 21 years.
Mamie Amos, a daughter, deceased, left the following heirs:
,Jesse Amos, a son, 28 or 30 years of age.
Greta Zigler, a daughter, died leaving no heirs.
William Zigler, deceased, left the following heirs by his
second marriage, to-wit:
Vergie Stewart, Preston, Va., 21 years of age, Harry Zigler, a son, Martinsville, Va., 20 years of age, Oscar Zigler,
a son, Bassett, Va., 16 years of age, Lottie Zigler, a daughter, Fieldale, Va., 18 years of age, Annie Zigler, a daughter,
Bassett, Va., 11 years of age, Hobart Zigler, a son, Critz, Va.,
25 years of age.
·
Frank Amos, Paul Amos, Wilmeth Atkins, Lillie May Amos
and Broaddus Amos, all under the age of 21 years, are the
children of Carrie Amos.
•
- Q. Please state if you, in company with H. L. Hylton, were
with the surveyor when he surveyed the land referred to in
this proceeding f
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A. Yes, sir, I was.
Q. What size lots did you survey it in T
A. We surveyed the Virginia land into five lots. The first
lot is fifty-two acres, the best I can recollect; the second lot
is about fifty-three acres; the third, one hundred
page 9} forty-seven acres; the fourth, sixty-four acres, and
the fifth, about the same as the fourth. The Virginia land increased about seventy-two acres in the recent
survey we ·made.
Q. What in your judgment would the land bring if sold for
one-third cash and the remainder in one and two years 7
A. I have been offered $10 an acre for the land. I am of
the opinion that the land will bring $15 per acre.

And further this deponent sayeth not.

·~

i

·\.

Signature waived.

R. T. ZIGLER,
the next witness, after being first duly sworn, deposes and
says:
Q. Please· state your name, age, residence and oooupation t
.A. R.· T. Zigler, age 47, Stanleytown, Virginia, laborer.
Q. Please state whether you recently looked over some of
the lands mentioned in this cause and referred to as the 282acre tract and the 18%,-acre tract?
A. ·I looked over a portion of this land a few days ago.
Q. What in your judgment would be a fair ·price for the land
if it was sold for one-third cash and the remainder in one and
two. years' time Y
A. I think the land ought to sell for $20 per acrb. This in
my idea of what the land ought to bring. Some of it is very
valuable land and right much of the land is bottom land.
Q. Please state if the land could be divided in kind amongst
the heirs without material injury to said tract of land Y
A. No, it could not be divided in kind without material injury to the tract and it would be to the interest of the heirs
for the said land to be sold and for each one to receive their
part in money as provided by law. There are tpo many heirs
who own an interest in said land for the land to be divided
to any advantage·.
Q. Please state your father's name?
A. Tom Zigler.
Q. Who was Tom Zigler's father?
A. Mike Zigler.
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Q. What relation were J\tiike Zigler and Christopher Zigler?
A. They were brothers.
Q. Please state who your mother was?
-A. Zelpha Zigler.
Q. Was your mother the daughter of Ruben Zigler?
A. Yes, sir.
Q. Was Ruben Zigler the brother of Christopher
p~tge 10 ~ Zigler?
· A. Yes, sir.
Q. Is there any other statement you want to make Y
A. No, sir.
·

And further this deponent sayeth not.
Signature waived.
MRS. ELIZA PLASTERS,
the next witness, after being first duly sworn, deposes and
says:
·
Q. Please state your name, age, residence and occupation Y
A. Eliza Plasters, Patrick Spring·s, ·virginia, age 56 years,
occupation housekeeping.
Q.. Who were your father and mother?
A. John and S'usan Zigler.
Q. John Zigler was the son of which Zigler?
A. Ruben Zigler.
Q. Your mother was the daughter of whomY
A. Mike Zigler.
Q. Who was Ruben Zigler's father?
A. I do not know.
Q. Please state what relation Richard and Leonard Zigler
were to Christopher Zigler Y
A. Richard and Leonard Zigler were the sons of Christopher Zigler.
Q. Is Leonard Zigler living Y
A. No, sir.
Q. How long has Leonard Zigler been dead?
A. About thirty years, I ,ques, possibly more.
Q. Was Leonard Zigler ever married Y
A. No, sir.
Q. Is Richard Zigler living or dead¥
A. He is dead.
Q. Was Richard Zigler a married manY
A. Yes, sir.
Q. Did he have any children Y
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A. Yes, sir, the children are the same as mentioned by
Hardy Zigler.
Q. What relation are you to Christopher Zigler?
A. I-Ie is my great uncle.
page 11 } Q. Do you know how many brothers be had t
A. I know of two-Mike and Ruben.
Q. Please state on what terms the land should be sold to
bring the best price 7
A. I think it should be sold for one ..third cash on the day
of sale and the residue on a eredit of one and two years with
interest from day of sale. I think it would bring more to eell
it that way.
Q. Is there any other statement that you would like to
make?
A. No, sir.
And further this deponent sayeth not.
Signature waived.

I, AlmaN. Turner, one of the C.ommisisoners in Chancery
of Patrick Circuit Court, Va., do hereby certify that the for~
going depositions were duly taken at the thne and place therein mentioned pursuant to the notice to all parties.
In witness whereof I have hereunto set my hand this the
17th day of May, 1928.

ALMA N. TURNER,
Commission in Chancery.
page 12 ~ To Hon. J. Turner Clements, Judge of Patrick Circuit Court, Virginia:
I, AlmaN. Turner, one of the Commissioners in Chancery
of the Circuit Court in and for the .County of Patrick, Va.,
desire to report tliat by virtue of a certain decree entered in
the chancey cause of Mrs. Eliza Plasters et als. v. Lent Zigler, et als., at the March Term, 1928, that after giving notice
to all of the resident defendants and to the plaintiffs that I
proceed to take, state and report the following account, towit:
(1) "Wl1at real estate that the parties to this suit own an
undivided interest in 7''

i f
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Ans. I find that said parties to this suit own an undivided
interest in and to 282 acres and 18% acres more or less. The
said tracts of land located in the County of Patrick; in Mayo
River District and charged for taxation in the name of Christopher Zigler, deceased.
(2) The -name of all of the heirs interest in said real estatet

Ans. I desire to refer to the evidence of :hir. H. F. Zigler,
et als., for the names and address of the heirs of Christopher
Zigler, deceased. The depositions are herewith filed and
made a part of this report.
(3) "Any lien against the lands or against any parties to ·
this suit T"
Ans. I found none. There may be a tax ticket in the hands
of the Treasurer now for collection but I found no delinquent
taxes against the said land.
(4) "And any other m~tter deemed pertinent by the said
Commissioner or any matter requested by any party in in- ,
terest to this suit.' '

Ans. I was requested to make a report whether the' land
could be divided in kind without material injury between the
parties to this suit. And by reference to the depositions filed
in this cause it will be seen that the said lands cannot be divided in kind between the heirs without material injury and
it will be to the interest of the parties to this suit for the said
tracts of land to be sold and for the proceeds of sale after the
-payment of the cost to be divided among the heirs as required
.by law.
This May 17th,

1~28.
AL~IA TURNER,
Commissioner in Chancery.

page 13 ~ 4. THE DECREE ENTERED AT THE JUNE
TERI\I, 1928.
At a Circuit Court of Patrick County, l1eld at the Courthouse thereof on the 4th day of J nne, 1928.
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Mrs. Eliza Plasters, et als., Pl:fi.,
vs.
Lent Zigler, et als., Deft.
In Chancery.
This day this cause eame on again to be further heard on
the papers formerly read, the decrees heretofore entered and
the argument of counsel:
Upon consideration of all of which and it appearing to the
Court from the report filed by l\fiss Alma N. Turner, one of
the Commissioners in Chancery of this Court, that the lands
mentioned in the bill and proceedings can not be divided in
kind among the parties to this suit without material injury,
and no exeeptions having been filed to said :report, the same is
hereby approved and confirmed.
.
It is ordered, adjudged and decreed that R. E. vVoolwine
and J.D. liumphries be and they are hereby appointed Spe-cial Commissioners and Receivers in this cause to make sale
of said lands upon the following terms and conditions:
The said sale to be advertized for at least thirty days by1
printed or written hand-bills posted at five or more public
places in the vicinity of said land and for one-third cash and
the -remainder in one and ·two years with interest on said deferred payments, the title to be retained until paid for in fulL
The sale to be on the premises. The said Special Commissioners will first make sale of the land in lots and then as a
whole, and the best price will be accepted.
page 14} I. TilE REPOR.T OF SALE OF THE LANDS
~fENTIONED IN THE BILL AND
PROCEEDINGS.
1\frs. Eliza Plasters, et als.,
vs.
R. T. Zigler, et als.
Report of Sale.
To the Hon. J. Turner Clement, Judge of Patrick Court, Va.:
The undersigned Special Commissioners and Recievers in
the said chancery cause, desires to report that by virtue of a
certain decree entered in the said cause at the June TermJ
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1928, of Patrick Circuit Court, Virginia, that the said Special Commissioners and Receivers did on the 1st day of August, 1928, sell the said tracts of land according to the terms
and conditions as mentioned in the said decree.
There were seve.ral bidders present and a very large crowd,
and after several bids were made, the said land was finally
sold to J. Nick Brown, at the price of $2,950.
The said tract of land brought a very good price, was well
advertised, and a very large crowd was present, and the sale
~hould be confirmed.
·

This the 1st day of August, 1928.
R. E. WOOL WINE,
J. D. HUMPHRIES,
Special Commissioners and Receivers.
page 15

~

6. THE-DECREE THAT WAS ENTERED AT
THE SEPTEMBER TERM, 1928.

At a Circuit Court continued and held for the .County of
Patrick at the Courthouse thereof on the 6th day of S'eptember, 1928.
Mrs. Eliza Plasters, et als., Pl:ff.,
vs.
R. T. Zigler, et als., Deft.
In Chancery.
This day this cause came on again to be further heard on
the papers formerly read, the decrees heretofore·entered and
the argument of counsel. Upon consideration of all of which
and it appearing to the court that the land mentioned in the
bill and ·proceedings brought a fair price according to the
report of R. E. Woolwine, and J. D. Humphries, Special
Commissioners and Receivers, and no exceptions having been
filed to the said report, the same is hereby approved and confirmed.
It is ordered that R. E. Woolwine, Special Commissioner
and Receiver, doth collect the deferred paymenfs as they fall
due or sooner if the purchaser should elect to pay sooner than
the due date, and when all of the payments have been made,
then the said R. E. Woolwine, Special Commissioner and R-eceiver, will execute and deliver a deed to J. Nick Brown, the
purchaser.
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The said Special Commissioner and. Receiver will convey to

J. Nick Brown the said land with covenants of special warranty of title, and the said Special Commissioner and Receiver will pay first the cost of this suit, including a fee of
$150.00 and $5.00 for deed and said fees to be taxed as cost
of this suit, and, second, taxes and the residue thereof disbursed according to law. The said R. E. Woolwine, Special
Commissioner and Receiver will report to the next term of
this court his proceedings and this cause is continued.
page 16 } 7. THE DECRE.E THAT WAS. ENTERED AT
THE DECEMBER TERM, 1928.
. At a Circuit Court continued and held for the County of
Patrick at the Courthouse thereof on the 6 day of December,
1928.

Eliza Plasters, et als., Plff.,
vs.
Lent Zigler, et als., Deft.
In Chancery.
This day this cause came on again to be further heard on
the papers formerly read, the decrees heretofor~ entered, and
the argument of counsel. U.pon consideration whereof and it
appearing to the Court that Anna Barbour, Euna Barbour,
Jim Barbour, Billy Barbour, Frank Amos, Paul Amos, Wilmeth Atkins, Lilly May Amos, Broaddus Amos, Elsie Plasters, James Plasters, Akers Plasters, Charlie Plasters, Harry
Zigler, Oscar Zigler, Lottie Zigler, Annie Zigler, are unfants
under the age of .21 years and no one having qualified as
guardian for said infants and it further appearing to the
-court that there is due said heirs from $4.63 to $18.94. It
appearing to the court that the said heirs are of sufficient
age and descretion to use their money judicially it is ordered
that the Special Commissioner and Receiver in this cause
will pay to said infants the amount due them and the said infants w~ll use their money for their support and education .
and it further appearing that the children· of Pattie Plasters,
deceased, who are over the age of 14 years are of sufficient
age and descretion to use their money judicially and that the
amount due to each being less than $19.00 it is ordered that
U. E. Woolwine, Special ~Oommissioner, pay to said infants
the amount due them and it appearing that some of the heirs
of Pattie Plasters, deceased, are under the a.ge of 14 years it
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is ordered that the said Special Commissioner pay to the
father of said children the amount due to each' and the money
to be so used for the support, maintenance, and education of
said children.
And this cause is continued.
I

page '17 ~ 8. TI-lE PETITION, CROSS-BILL AND THE
EXHIBITS' THEREWITH FILED OF
SA.DIE M. BOWDEN, ET ALS.
1\{rs. Eliza Plasters, et als.,
vs.
Lent- Zigler, et als.
Petition and Cross-bill of Sadie

~L

Bowden, et als.

·~l'o the Judge of the Cireuit Court of Patrick County, Vir-

ginia:
The Petition and Cross-bill of Sadie 11. Bowden, in her own
right as an heir-at-law of ~{ary Zigler, Deed., and as grantee
and assignee of Robert M. Matthews, Botts K. Matthews,
James W. Matthews, Jr., Celia ~Iatthews-Gordan, Catherine
lVIatthews and Mary ~Iatthews, the said Sadie 1\L Bowden
and all of the above named parties being all the children of
James W. ::Matthews, Deed., and as grantee and assignee of
John D. Matthews, and of Ella Craig and Richard D. ~[itch
ell; Harrold W. Matthews, Robert G. Matthews, 1\tirs. Carl~on Crews, Mrs. L. H. Houchins, G. A. Matthews and W. J.
Matthew~, being all the children and heirs-at-law of George
Matthews, Deed., respectfully showeth unto your honor the
following facts as the ground of this petition and Cross-Bill:
That the above named cause had for its objeet, as set forth
in the Order of Publication issued therein, "to sell all of the
real ·estate that. Christopher Zigler owned at the time of his
death, and to distribute the net proceeds of sale among the
heirs according to law·". And the fact is, that the land involved in the said suit, and that was actually sold in said
cause, was the lands that was owned by ~{ary Zigler in fee
simple at the time of her death, and% of 282 acres of it never
was owned by ·Christopher Zigler in his life. The land. ~on
sists of two tracts. At one time he owned 1.4 of the said 282
acres, and also the 18%, acres, but never did own the balance
·
of it.
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So far as the purposes and necessities of this suit are concerned, the title to the lands involved in these cases, originated
and has been transmitted as follows:
The 282 acres was owned· by pne Ri-chard ~fills, and one of
Richard Mills' daughters, Sarah :Mills, was the wife of the
said Christopher Zigler. And the said Richard Mills gave
his son-in-law, Christopher Zigler, a tra-ct of 156
·page 18 } acres, by Deed, dated on the 8th day of May, 1838.
See Certified copy of that deed herewith filed and
marked "Ex. A", but t~ist ract was later conveyed away by
the said Christopher Zigler, and is not hiVolved in this suit.
And later, after· the death of said Richard Mills, his other
children and heirs-at-law, to-wit: Elizabeth Abingdon, whose
husband, J<;>hn Abingdon, was then dead, Jesse Murphy, Jr.,
and Anstice Murphy, his wife, William Mills and Anna Mills,
his wife, on the 11th day of June, 1842, exoouted a. deed conveying the 282 acres that they had inherited from the said
Richard Mills, Dcd., to the said Christopher Zigler, and his
two children, Richard Zigler, and Leonard Zigler. A certified
~opy of said deed is herewith filed marked "Ex. B ", and is
asked to be taken as a part of this Petition and Cross~Bill.

I

'l.

That later, the said Sarah Mills-Zigler, and the said Christopher Zigler, her husband, both departed this life, intestate,
leaving their hvo sons, Richard Zigler and Leonard .£;igler
as their only children and heirs-at-law. So that the 1/3 interest in the said 282-acre farm belonging to the said Chris~
topher Zigler, and any and all interest therein that was owned
by the said Sarah 1vlills-Zigler by inheritance from her fathe'r,
Richard ].fills, Deed., and also the 18=%, acres that was owned
by Christopher Zigler individually (it having been deeded
to hiin by James W. Athey, and ~iary A. J. Athey, his wife,
on ~iay 8, 1858, see deed herewith :filed, marked "Ex. C.",
and asked to be taken as a part hereof) all passed and descended in fee simple to the said two brothers, Richard Zig:..
ler and Leonard Zigler, each owning an undivided one-half
interest therein.
That the said Richard Zigler married Catherine Sidney Abingdon, a daughter of John Abingdon, and Elizabeth Abingdon, and then departed this life, intestate, and leaving his
said wife and four children: Kit Zigler, Lucy Zigler, Nannie
Zigler, and Mary Zigler, as h"is· heirs-at-law. So, that, subject to the dower interest of their mother, Catherine Sidney
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Zigler, they, by inheritance from their father, Richard Zigler, the said Kit Zigler, Lucy Zigler, Nannie Zigler and Mary
Zig·ler, became the owners jointly of a one-half undivided interest in all of said 282 acres and 18% acres. Later the said
Catherine Sidney .Zig·ler also died intestate, and
page 19 ~ her dower interest therein faded out, so that the
said four children of Richard Zigler and Catherine
Zigler became the owners of the said % of said lands in fee
sim:ple.
That later the s&id Leonard Zigler, the only brother of the
said Richard Zigler departed this life unmarried, intestate and
without issue, so that his one-half inetrest in said lands
passed and descended to the children of his only brother,
Hichard Zigler, Deed., to-wit: J{it Zigler, Lucy Zigler, Nanllie Zigler, and Mary Zigler. So, that upon the death of sa.id
Leonard Zigler, intestate, unmarried, and without issue, the
said four children of Richard Zigler, Deed., became invested
with the full fee simpl,e title to the whole of said lands,t o-wit:
the 282 acres and the 183;.'1.
'rhat later on, Kit Zigler, Lucy Zigler, and Nannie Zigler, all
departed this life unmarried, more than 21 years of age, intestate, and without issue, and their sister, Mary Zigler, their
only sister, became the sole owner in fee simple of all of said·
lnnds and was in full possession of the same.
....

-

That on the ........ day of .............. , 1926, the said
l\fary Zigler thus owning the said estate of inheritance in
fee simple departed this life over 21 years of age, unmarried,
intestate and without issue. Thus the descendents of Christopher Zigler and Sarah Mills-Zigler, and the descendants of
Richard Zigler and Catherine Sidney-Abingdon-Zigler failed
11tterly on the death of the said Mary Zigler, over 21 years
of age, unmarried, intestate and without issue, and the fee
simple title to said 282 acres and 18~1 acres passed to her
heirs according· to the terms and provisions of Section 5264
of the Code of Virginia.
And your petitioners and complainants are advised that,
·on the death of Mary Zigler, on the ........ day of .....
1926, the title to said lands immediately fixed and settled
in those entitled thereto as provided in said Secotion 5264 of
the Code of Virginia, as it stood at tha.t time. They are further advised that said lands did not pass under the first
! ••• ,

'-'l

I
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clause of said section, because the said Mary Zigler left no
child, ;nor the de~endent of a.ny child.
They are further advised that it did not pass under the
second clause of said section, because she left no father nor
mother, they both having died before she died.
page 20 ~

They are further advised that it did not pass under the third clause of said section, because she left
no brother or sister nor the descendent of any brother or sister.
They are further advised that it did not pass under the
fourth clause of said section because she was never married,
·
and so left no consort.
They are further advised that it did pass and descent under
the provisisons of the fifth clause of said sectio·n,-one moiety
to the paternal kindred, and the other moiety to the maternal
kindred. And as for the maternal kindred's moiety, it passed
to the children and heirs-at-law of the brother and sisters of
her mother Catherine Sidney Abingdon-Zigler. And those
of th~ brother and sisters of Catherine Sidney Abingdon-·Zigler who left ehildren are as follows, to-wit:
1. Sarah Abingdon-Matthews, Deed.

A.nd her children and heirs-at-law are
A. William Matfhews, died unmarried, intestate, of age,
and without issue.
B. George :Matthews, Deed., whose heirs are,
a.
b.
c.
d.
e.

Mrs. Carlton Crews,
Mrs. L. H. Houehins,
G. A. Matthews,
W. J. Matthews,
Harold W. Matthews,
f. Robert G. lYia.tthews, _
C. Celia

Matthew~-:Ma.rshall,

a. Jim Marshall,
b. G. R. Marshall,
c. W. H. Marshall,

whose heirs

ar~,
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D. Jno. D. Matthews, yet living,
E. Bettie Matthews, Deed., of age, unmarried and without issue.

Jr. J ame$ W. Matthews, Deed., whose heirs are,

.i

a.
b.
c.
d.
e.

Mary Matthews,
Catherine Matthews,
Celia Matthews-Gordan,
Sadie Matthews-Bowden,
Robert Matthews,
page 21 ~ f. Warren Matthews,
g. B. K. Matthews,
2. Lucy Abingdon, Deed., of age, intestate, unmarried, and
without issue.
'
3. Nannie Abingdon-Mitchell, Deed., whose heirs are,
a. Ella Mitchell-Craig,
b. Richard D. Mitchell,
4. Mary .A.bindon-East, Deed., whose husband is dead, and
whose only child is, as petitioners are advised, dead,
of age, unmarried, intestate and without issue.
5. William Abingdon, Deed., who as petitioners are advised, left only one child, Lucy Abingdon. See copy
of the Will of John Abingdon, deed., for names of the
brothers and sisters of Catherine Sidney AbingdonZigler, deed., "Ex. E." hereto.
And since all the brothers and sitsers of Catherine SidneyZigler·were dead at the time of the death of the said Mary
Zigler, then the one moiety passing to the maternal kindred
passed to the children of said brother and sisters, who are
first cownsins of the said J\'If;lry Zigler, Deed., per capita, and
not per stripes. And those :first· cousins who are yet living
or who have died leaving children to inherit their shares are
six in number, to-wit: Lucy Abingdon, daughter of William
Abingdon, Deed., Ella Mitchell-Craig and Richard D. Mitchell; children of Nannie Abingdon-Mitchell, Deed., and -James
W. Matthews, Deed., John D. Matthews, George Matthews,
Deed., Celia Matthews-Marshall, Deed., children of Sarah
Abingdon-Matthews, Decd.,-the whole of said moiety is to
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be divided into seven parts, or, each of said last named par:-ties inherited one-seventh of such moiety, or one-fourteenth
'
of the entire estate.
And as for the one moiety of said estate of Mary Zigler,
Deed., that passed to the paternal kindred of Mary. Zigler,
Deed., your petitioners and complainants are advised that it
did not pass under the sixth clause of said section because
both of her paternal .grand-father and grand-mother were
dead.
They are further advised that said moiety did not pass under the seventh clause of said section, because there were no
brothers or sisters of her father, Richard Zigler,
page 22 ~ living at the time of her death, so she had no paternal uncles or aunts or the descendents of any
such at the time of her death.
They are further advised that said moiety did not pass under the eighth clause of said section because her paternal
great grand-fathers, and :great grand-mothers were all dead
at the time of her death.
They are further advised, however, that said moieth passi.ng to the paternal kindred, did pass and vest under the ninth
clause of said section, to the brothers and sisters of her
grand-father, Christopher ~gler,, and her g-railid-mother,
Sarah Ivlills-Zigler, and their descendents. And they are fur 7
ther advised, allege and content that. one-half of said patenlal moiety descended and passed to brothers and sisters
of her grand-father Christopher Zigler, Deed., and their descendents, and that the other half of said paternal moiety
descended and passed to the brothers and sisters of her grandmother, Sarah 1\fills Zigler, Deed., and their descendents.
And the said Christopher Zigler had only two brothers,
both of whom are dead. Their names were Ruben Zigler,
and Isaac (or Mike) Zigler, Ruben Zigler, brother of Chri~
otpher Zigler, Deed., had six children, all of whom were also
dead at the time of the death of l\Iary Zigler, Deed., except
possibly 1\iartha Beck, but they all left children who were
first cousins of the sa.id ~Iary Zig·ler, D~d., or the descendents of such children.
And the said Isaac (or Mike) Zigler, brother of the said
Christopher Zigler, Deed., died long before the death of said
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Mary Zigler, De,cd., lea~in,g ~1 children, s~ver:a,I of· whom were
dead before the death of' l\!Iary Zigler, Deed~, bu:t' so far as
your petitioners know or are informed from the original pill
and proc~edings, _his sons John, Walter, I~aac and Ji~ Z~gler,
were ana are still living, but their·'residenees are unknown
to. your·..petitioners; they that . were dead; 'all left. children:
~o; thaf the one-half of the ·paternal mo~ety. tliat .des.ce:p.ded
io the descendents or the two 'brotp.ers." of Chri~t9pher. ~ig~
I~r, ne·cd:, to-wir:· the descendents ·or Isaac (or Mike) Zig·ler;
Peed., -passed to the children and grand-children of said
R.uben :Zigl~r; an.d :;l:s~ac (:L\{ike). Zigler, p-er strip~s. And so
far _as· ~y9jtr peiit~on~rs·· )mow, the descendents of said Ruben
Zigl~r, D·ecd.~ an~ Isaac (Mike) ~gler, Deed:, are correctly
set_ forth in the origbial bill and pro~eedin-g~ in this cap.se~
But 'instead of the descendent~· of. said Rub~n ~igler, Deed.;
· · · and Isaac (Mike) 'Zigl,er;l>ecd.;·b-eing being entitle_d
paeg 23 ~ to the whole of the ·said. estate.. of Yary Zigler;
· ·
Depq.,,.they ar~ entitled to. only one-half of one
mo~ety ther~:of, and the other one-half of said Paternal moiety
passed and descended to the descendents of t4e brothers an_d
sisters of Sarah Mills Zigler, Deed., the grand-mother of the
said l\fary Zigler, D~d., and the said Sarah· J\!Iills-Zigler,
Deed., had one brother and two sisters, to-wit: Wm. Jy.rills,_
Ji.Jlizabeth Abingdon, and Anstice Murphy. See· Deed, ''Ex.
B.", referred to, filed with this petition and .cross-bill. So
that the other half of the pate:r:nal moiety descended to the
t,lescendents of the brother and- sisters· of Sarah 1\tlills-Zig-ler~
to:.wit: to the descendents. of Wm. 1\H.lls, Deed., the descend~
¢nt.s of Elizabeth Abindon, De-Gd.,- and the descendents of Aus:tice Murphy, Deed., th~y, Wm. l\fills and Anstice M:ury.4y, s<?:
far as yol.lr· petitioners _knew, left no children, find· so .far. a§_
your petitioners know, and the other descendents· of .Eliza:beth Ab,ingdon, D~cd., are all of the descendents o_f t-h~ prqth~:r
and sisters of the said Sarah l\fills-Zigler, Deed. · A diagrani
of the course of de seen t from the said Mary Zigler, Deed.,
~s. herei:p. set forth, and as alleged, and shown in the original
p.ill and proceedings, is hereto attached, marked, '~;Ex. D.",
~nd is asked to be taken as a part of this Petition and Qros~
Bill.
.
- Your. petitidners furthe-r represent and show to the Court
that none of them 'vere ever made parties to the original bill
in this cause and they had no legal notice of any of the ·pr.oceedings .in said cause whatever; and .they ,are _ad-vise9. that
neither they, n,or any of the rest of the- heir,s· of. Mary Zjgle:r:,
Deed., standing in the same classes with them, are bound- ill
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~1ny

way whatever by said suit and proceedings, and that only
the descendents of Ruben Zigler. and Isaac (or Mike) Zigler,.·
the only two brothers of Christopher Zigler, Deed., and all
?f who~ ~ere :made parties to .t~e, original bill and proceedlugs, are bound, and as stated above, they were, and are en!i~le~ to ·o~ly ·a_ one-fo.!n~th. ~nter~st in .the ~state of M:a:ry
Z1gler,.Decd., and further that the sale that \Vas had in said
cause affected only the said one-fourth that wa-s owned ~y the
parties t.o. the said caus.e, so, that title to said on.e-routh.. is all
tha't ~asseq. ~<? Jhe ~u.rch~s~~r, ~nd )tpe rerpaining three.:fourths
of s~ud estat.e IS st~l.l.ve~te¢1. in your petitioners, and fqose of
the maternal kindred of. Mary .Eig~er, :qecd.,. descendents of
.
·
the brother and Sisters of her mother, .catherine
pag~ 24} Sidney Zigler, Deed., and th~ desce~dents of the
brother and sisters of her grand-mot~er, Sarah
ltlills-Zigler, Deed., the descendents of the brother· and sisters of said S'arah J\:lills-Zigler, Deed., owning one-fourth of
it, and the descendents of the brother and sisters of Catherine
Sidiley Zi"gler, owning one~half of it.

Brown

Your petitioners furtl;ter represent that one J. Nick'
of Stokes· County, N:· c.;·is. now in possession of the whole of
said estate, and. they are informed that he. claims ·he owns .it
all under his purchase in said cause, when in fact, he owns
only a one-fourth undivided interest in it, that was owned by
the d~scendents. of R.uben Zigler and Isaac (or 1iike) Zigler,
Deed., ~ho were the on~y parties to said suit.
·
Your Petitioners are further advised that said lands are.incapable of partition in kind~ and t:Jiat the best interest of all
parties in interest require that the lands be sold for partition
}lnd the net proceeds divided among the owners thereof, according to their respective interests, and they are further advised that they have the right to compell sale for partition
under the circumstances
of this cause.
-·
'

. They further allege that· the. said J .. Nick Brown·has-had
possession for the three years of 1927, 1928 and 1929, and that
he should be held to account for three-fourths of. the rents
and pro~ts from said lands for said three crop y~ars,
Your petitioners are not advised as to wha.t disposition has
been made of the proceeds of sale of said larids in the original
cause by the Special .Comimssioners R. E. Woolwine and J.
D. Humphr~ys, as they have _not filed their report showing
their· disbursements; but your petitioners aver and charge
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that Mr.. Woolwine had noti~e directly by petitioner,.
Sadie M. Bowden, of the respective interests of your petitioners and others of the descendents of .catherine Sidney Zigler; Deed., before such funds were disbursed, so that in case
he has paid out to any of the descendents of Rub~n and Isaac
Zigler a11,dy funds that were not due to them it should be re..,
funded to the said J. Nick Brown, and said Commissioners
are responsible to him therefor.
page 25 ~

Your petitioners are advised that they have the
right to file this, their petition and eross.-bill, and
·thus become parties to the original suit, and that a Court of
Equity will make all such decrees and orders as may be necessary to protect their interests, declare their lawful rights as
l1eirs-at-law of Mary Zigler, Deed., and to sell the lands inyolved in this cause for partition among all the owners
thereof.
And being without remedy at law, and adequately reliev-able only in Equity, your petitioners pray that they may be
permitted to file this their petition and cross-bill; may all th.e
parties, both plaintiffs and defendants in the original suit be
made parties defendants to this petition and cross-bill, and in
addition may J. Nick Brown, Nannie Brown, R. E. Woolwine,
and J.D. Ifumphreys, Special Commissioners, Jim Marshall,
G. R. Marshall, and W. H. Marshall, children and heirs-atlaw of Celia 1\~Iarsha.ll, Deed., Lucy Abingdon, and all the other
l1eirs of William Abingdon, Deed., whose names,, ages, and
residences are unknown, the heirs-at-law of Anstice Murphy,
Deed., whose names, ages and residences are unknown, the
heirs-at-law of William 1\Hlls, Deed., whose names, ages and
residences are unknown and all the other heirs, if any, of
Elizabeth Mills;.Abingdon, Deed., whose names, ages and
residences are unknown, the heirs-at-law of ~Iary AbingdonEast, whose names, ages and residences are . unknown, be
made parties defendant to this Petition and Cross-Bill, and
required· to answer the same, but anwer on oath is waived;
may process issue as to all of the resident parties to the
original suit, both plaintiffs and defendants; and also as to
Jim Marshall and G. R. Marshall; may ,J. lvL Hooker, a. discreet Attorney practicing· at this bar, be assig11ed as Guardian Ad Litern for all such of the descendants and heirs-atlaw of Elizabeth ~!ills-Abingdon, Deed., as are infants under
21 years of age, whose names and residences are unknown,
and for all such of the descendents and heirs-at-law of Anstice
Mills-1\{urphy, Deed., as are infants under 21 years of ag·e,
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whose names and residence are unknown, and for all such
of the descendents and heirs-at-law of William Mills, deed.,
as are infants under 21 years of age, whose names and residences are unknown, and for all such of the descendants and heirs a.t law of Nancy Abingdon-East, Deed.,
as are infants under 21 years of age, whose names and
residences are unknown, and for all such of the descendants
and heirs-at-law of 'Villiam Abingdon, Deed., as
page 26 ~ are infants under 21 years of age, whose names
and residences are unknown, who will file answer
as required by law; may R. E. "\Voolwine, a discreet Attorney practicing at this bar be assigned as Guardian ad LiJtem
for all such of the descendants and heirs-at-law, children,
grand-children, and great-grand-children of R.uben Zigler,
Deed., brother of Christopher Zigler, Deed., as are infants under 21 years of age, whose names and residences are unln1own,
and for all such of the descendants and heirs-at-law, children,
grand-children, and great-grand-children of Isaac ''or }fiike''
Zigler, Deed., brother of Christopher Zigler, Deed., as are
infants under 21 years of age, whose names and residences are
unknown and for Dovie Plasters, Hilmer Plasters, Mary
Plasters, Elsie Plasters, James Plasters, Akers Plasters, auJ
Charles Plasters, infants, and for Una Barbour, Anna Bar·
hour, Jim Barbour, and Billy Barbour, infants; and for all
such of the heirs-at-law of Leonard Zigler, Deed., as are infants under 21 years of age; and for all such of the heirs-atlaw of Wm. Zigler, Deed., as are infants under 21 years of
age; and for all such of the heirs-at-law of lVIrs. Zigler ::Beck,
Deed., as are infants under 21 years of age; and for all such
of the heirs-at-law of lVIichael Zigler, Deed., as are· infants
under 21 years of age; and for all such of the heirs-at-law of
Tom Zigler, Deed., as are infants under 21 years of age;
and for all such of the heirs-at-law of Bettie Carroll, Deed.,
as are infants under 21 years of age; and for all such of the
heirs-at-law of Eliza Glidewell, Deed., as are infants under
21 years of age; and for all such of the heirs-at-law of Christopher Zigler, Deed., as are infants under 21 years of age·;
and for all such of the heirs-at-law of Richard Zigler, Deed.,
as are infants under 21 years of age ;-all of whose names
and residences are unknown, and for Oscar Zigler, Lottie Zigler, and Annie Zigler, Frank Amos, Paul• Amos, VVilmeth
J.\. tkins, Lillie l\Iay Amos, and Broaddus Amos, who will file
answers as required by law; may all proper accounts and i'nfJ~tires be directed and taken; may the said 282 acres and
183;(1 acres of land that was owned by lVIary Zigler, Deed., at
the time of her death, be sold for partition and of the net
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proceeds of one moiety be paid the descendants and heirs-atlaw·of the brother and sisters of her mother, Catherine Sidney Zigler, Deed., as her maternal kindred, and that of the
other moiety going to the paternal kindred, onepage 27 ~ half thereof be distributed to the descendants of
Ruben Zigler, Deed., and Isaac (or ~Iike) Zigler,
Deed., brother of said Christopher Zigler, Deed., grandfather
of said Mary Zigler, Deed., or to their alienee, J. Nick Brown,
who is now owner under his purchase, of all of their interests,
and the other one-half of said paternal moiety distributed·
among the children and descendants of the brother and sisters of Sarah Mills-Zigler, Deed., the grand-mother of said
.iVfary Zigler, Deed., may Special Commissioners, R. E. Wool..:
wine and J. D. Humphreys, be directed to make such adjustments with J. Nick Brown, and the heirs of Ruben and Isaac
(or Mike) Zigler, who were the orignal parties to this suit,
as the Court may deem just, right and proper; may a reasonable and proper Attoreuy's fee be allowed the attorneys filing .
this petition and Cross-Bill for their services herein; may the
deed that has been delivered to the said J. Nick Brown purporting to convey the whole of said estate be set aside and
annulled as to three-fourths of said estate, since all the parties to said orig·inal suit owned only a one-fourth interest
therein; and may all such other, further and general relief
he granted to your petitioners, and complainants as the nature
of the case may require and as to Equity may seem meet,
and as i~ duty bound, they will ever pray, etc.
S. A. THO~IPSON,
F. P. BURTON, .
p. q.
page 28 ~ Zigler
From
Mills
This Indenture made and entered into this 8th day of May,
in the year of our Lord, 1838, between Richard Mills of the
County of Patrick, and State of Virgi~ia, of the one part,
and Christopher Zigler, of the same County. and State, of the
other part,
WITNJ1JSSETH:
~rhat the said Richard Mills, for and in consideration o£ the
love and affection which he bears towards his daughter,
Sarah Zigler, wife of said Christopher Zigler, for and in
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consideration of the further sum of one dollar to him, the
said Richard ~Iills in hand paid by the said Christopher Zigler the receipt whereof is hereby acknowledged and fully con··
f·essed :hath given, granted bargained, sell, alien enfeoff and
confir.m ·unto the sald Christopher Zigler one certain tract or
parcel of land lying and being in the County of P.atrink, un
· llatthews Creek, containing one-hundred and fifty-six n.cres,
more :or less, :and bounded .as f~llo\vs.: l:u-wit;:
,I

Beginning at a Red Oak on the East Side of said Creek;
thence W. 22, 142 poles with the Clarks line to a Chestnut
Tree; thence N. 50 E. with his line, 28 poles to a Red Oak;
thence E. 66 poles to a White Oak, by the Creek; thence up
the same as it meanders to the beginning. To have and to
hold the tract or parcel of land aforesaid together with its
appurtenances unto the said. Christopher Zigler and his heirs
forever and the said Richard Mills doth for himself, his heirs,
executors administrators, covenant and agree to and with the
said Christopher Zigler, his heirs, executors, administr.a'tors
-and assigns, to warrant and forever defend unto tbe 'Said
Christopher Zigler, his heirs, assigns and lawful right and
title in and to the tract or parcel of land aforesaid, together
with :all its appurtenances against him the said Richard 1fills,
l1is heirs and assigns and against all persons whatsoever
claiming either at common la'v or in Equity. In testamony
whereof, the said Richard Mills hath hereto set his hand and
seal this day and year fir.st herein contained.

''Ex. A.''
page 29 }

N. B. Sarah in 6th line interlined before signed,
·and also Christopher in ninth line.

Signed, sealed and delivered,
RICHARD MILLS, lS'eal)
In Presence of :
Clark Penn,
A. Scales,
R. NI. Zigler,
Wm. Abingdon.

' f"

Patrick June Court, 1838.
This Deed from Richard Mills to Christopher Zigler was
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proved in Court by the Witnesses hereto subscribed to be the
act and deed of the said Richard Mills, and ordered to be recorded.
·
Teste:
A. STAPLES', Clk ..

''Ex. A.''
"EX. B."
page 30 ~

''Tilis Indenture, made and entered into this the
11th day of June, in the year of our Lord, 1842,
between Elizabeth Abingdon and J·esse Murphy, and Austice
1\furphy, his wife,. of .the County of Patrick, State of Virginia,
and Wm. Mills, and' Annie, his ·wife, of the County ·of Yellowbush, and the State of ~Iississippi, children, heirs and distributees of Ricl1ard :1\Iills, Deed., of the one part, and Christopher Zigler, Richard Zigler, and Leonard Zigler, of the said
·County of Patrick, and State of Virginia, of the other party.
WITNESSETH:
That the said Elizabeth Abingdon,. Jesse 1\{urphy, Jr., and
Anstice, his wife, Wm. 1\iills, and Anna, his wife, have and
in consideration of the sum of Nine Hundred eighty-six dollars and fifty cents; to them in hand paid by the said Christopher Zigler, Richard Zigler, and Leonard Zigler, the receipt whereof they do hereby. acknowledge, have given,
granted bargained and for these presents do ·give, grant, bargain and sell unto them, the said Christopher Zigler, Richard
Zigler, and Leonard Zigler there, and deeded to their heirs
and assigns, one certain tract or parcel of land situate lying
and being in the County of Patrick, on the waters of Crooked
Creek, and bounded as follows, to-wit:
''Beginning on the lowest post and points being Peter
Scales corner thence S. 87 W. 340 poles to a White oakl
thence S. 133 poles crossing a branch to a Hickory in the
County line; thence E. with the County line, 340 poles crossing two branches to a small Hickory; thence N. 133 poles to
the beginning, and containing Two Hundred eighty-two acres,
be the same more or less. It being the same land which the
said Richard lVIills, Deed., late of the County of Patrick and
State of Virginia, purchased by Wm. :Mills, the deed for
which is recorded in the Clerk's Office of the County of Patrick, as reference to which will more fully show the metes and
bounds thereon, to have and to hold the said tract or parcel
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of land with the appurtenances thereto belonging to them,
the said· Christopher Zigler, Richard Zigler and Leonard Zigler, their heirs or assigns by the only proper use, and behoof
to them, their heirs and assigns forever. And the said Elizabeth Abingdon and Jesse Murphy, Jr., and Anstice,
page 31 ~ his wife, Wm~ :hiills, and Anna, his wife, they themselves, their heirs, executors and administrators,
doth hereby covenant and agree to and that the said Christopher Zigler, Richard Zigler, and Leonard Zig·ler, their heirs
and assigns, the said parcel or tract of land with its appurtenances and unto the said Christopher Zigler, Richard Zigler, and Leonard Zigler, their heirs and assigns, ag·ainst them,
the said Elizabeth Abingdon, Jesse Murphy, Jr., and Anstice,
his wife, Wm. 1\tiills, and Anna, his wife, against all persona
whom was ever, shall and will be these presence forever warrant and defend. In testamony whereof, the parties hereunto set their hands and affixed their seals, the day and year
above mentioned.
Signed, sealed and delivered in presence of T. J. Penn, A.
Scales, and Clark Penn.
N. B. The word line in the 20th line from the top inter·
lined before signed.
·
her
(S'eal)
ELIZABETH X ABINGDON,
mark
JESSE MURPHY, NR.,

(Seal)

her
AUSTICE X 1\tiURPHY,
mark

(Seal}

W11. :h1ILLS,

(Seal)

ANNA K. 1.\IILLS,

(Seal)

·Patrick County, S. C.
'Ve, Clark Penn, and Thomas J. Penn, Justices of the Peace,
in the Cow1ty aforesaid for the State of Virginia, do hereby
certify that Anstice ~Iurphy, the wife of Jesse ~Iurphy, Jr.,
parties to a sale deed bearing date on the 11th day of June,
1842, and ht=rrewith annexed personally appeared before us
in our County aforesaid, and being examined by us privat~ly
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and apart from her husband, and having the Deed aforesaid
fully explained to her, she, the said Anstice F. Murphy, acknowledged the same to be her act and deed, and declared
that she has willingly signed, sealed and delivered the same
and that she wished not to retract it.
"Ex. B."
page 32 · ~

Given under our hands and seals, the 11 day of
June, 1842.
(Seal)
CLARK PENN,
(S'eal)
T. J. PENN,
Patrick County, S. C.
We, Clark Penn and Thomas J. Penn, Justices of the Peace
in the County aforesaid, in the State of Virginia, do hereby
certify that Anna Mills, the wife of W m. Mills, parties to a
certain Deed bearing date on the 11th day of June, 1842, and
hereto annexed, personally appeared before us in our county
aforesaid, and being examined by us separately and apart
from her husband, and having the Deed aforesaid fully explained to her, she, the said Anna ~Iills, acknowledged the
same to be her act and Deed, and declared she has willingly
signed, sealed and delivered the same; and that she wishes not
to retractit.
Given under our hands and seals, this the 11th day of January, 1842.
(Seal)
CLARK PENN,
(Seal)
T. J. PENN,
1N THE PATRICK CLERIC'S OFFICE, 14th NOV. 1842.

This Deed of Bargain and sale from Elizabeth Abingdon
to Christopher Zigler, etc., was presented in the Clerk's Office aforesaid, proved by oath by one of the witnesses thereto
subscribed and laid be and afterward to-wit: at November
Court, 1842, was further and fully proved and admitted to.
record.
Test:
SAMUEL G. STAPLES, D. Clerk.
A Copy-·Teste:
EVA GILBERT, Deputy Clerk.
''Ex. B.''
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DEED.

C. Zigler

E,rom
Jas. Athey & wife.
This deed made the 8th day .of May, 1858, between Christopher Zigler, of the one part, and James W. Athey and Mary
A. J. his wife, of the other part,
·

WITNESSETH:
That in consideration of one-hundred and fifty dollars, the
rooeipt whereof is hereby acknowledged, the said James W.
Athey and Mary A. J. his wife, do grant unto the said Christopher Zigler, a certain piooe or parcel of land lying and being in the County of Patrick, and State of Virginia, situated
between the extream eastern border of the tract of land on
which the said Zigler now resides and the North Carolina
road, containing 18% acres, more or less, and bounded as
follows, to-wit: 'Beginning at the rock on the Eastern side
of-the North Carolina road; thence S. 140 poles crossing said
road to the pointers on the N. C. and Va. line; thence with
that road as it meanders, N. 10 E. 34 poles to a bend in the
same; thence N. 15 W. 80 poles to another bend in the road;
thence N. 25 W. 58 poles to the beginning.'
And the said James Athey and Mary A. J., his wife, covenants that they will warrant g·enerally the property hereby
conveyed.
Witness the following signatures and seals.
(Seal)
JAME8 W. ATHEY,
(Seal)
MARY A. J. ATHEY,
Virginia,
Patrick County, to-wit:
I, Joseph H. Clark, a Justice of the P.eace for the County
and State aforesaid, do certify that James W. Athey who·se
name is signed to the writing above, bearing date on the 8th
day of May, 1858, has acknowledged the same before me in
my county aforesaid.,
Given under my hand this the 8th day of May, 1858.
J. H. CLARK, J. P. (Seal)

"Ex. C."
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page 34 } Virginia,
Patrick County, to-wit:
We, Joseph H. Clark, and Jesse M. Glies, Justices of the
Peace for the County and State aforesaid, do certify that
l'Iary A. J. Athey wife of James ~I. Athey, whose names are
·signed to the writing above, bearing date on the 8th day of
May, 1858, personally appeared before us in the County a.foreilaid, and being examined by us privately and apart from her
husband, and having· the 'vriting aforesaid fully explained to
her, she, the said 1-Iary A. J. Athey, acknowledged the said
writing to be her act and declared that she has willingly executed the same, and does not wish to retract it.
Given under our hands this the 8th day of May, 1858.

J. H. CLARI{, J. P.
JESSE M. GILES, J. P.

(Seal)·
(Seal)

Patrick Clerk's Office, 7th June, 1858.
This Deed together with the certificate of acknowledgment
thereon endorced was presented in said office and admitted to
·record.
Teste:

L. G. RUCKER, D. C.
.A copy; Teste :
EVA GILBERT,
Deputy Clerk.

"Ex. 0."
(For "Ex. D" see manuscript page 35.)
pq.ge 36

~

''IN THE

NA~1:E

OF GOD, A}.fEN:

I, John Abingdon, of the County of Patrick, and State of
Virginia, being advanced in life, and knowing the uncertainty
of human life and being desirous to make distribution of my
temporal estate, do ordain, constitute and establish this, my
last will and testament here by revoking all others by me
made.
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1st. I will my soul to God who gave it, and my body to a
decent burial, my funeral expences and all my just debts to be
paid.
2nd. I want my estate to remain in the hands of my exeeutor, whole and entire until my son, Wm. M/ Abingdon arrives at the age of 21 years, also my beloved wife, Elizabeth
Abingdon, and the balance of my children to remain on the
premises, I no'v occupy, as one entire family until the above
named period of 21 years arrives, then, if my executors shall
think it best, they may divide my estate amongst my beloved
wife and children agreeably to the hereinafter mentioned
course.
3rd. I give unto my beloved wife, Elizabeth Abingdon one
equal third part of my estate both real and personal during
~1er natural life.
4th. I give unto my son:, Wm. Abingdon, Nancy F. Abiug-·
don, .M:ary Abingdon, Sarah Abingdon, Catherine S. Abing·
don, and Lucinda Abingdon, my five daughters, all the balance of my estate both real and personal to them and their
heirs forever. I do constitute and appoint Richard 1\fills and
"\Vm. F. Mills my exooutors to this my last will and testament.
In testamony whereof, I have hereunto set my hand, and
seal, this i8th day of December, in the year of our Lord, Onet11ousand, eight hundred thirty-five.
JOHN ABINGDON, L. S.
TESTE:

GEORGE WALLER, JR.,
CHARLOTTE DILLON.''
''Ex. E.''
page 37

~

Patrick, August Court, 1837.

The last will and testament of John Abingdon, Deed., wus
proved in court by the oath of the witnesses thereto, and is
hereby recorded, and on the motion of Elizabeth Abingdon,
the executors therein named who made oath thereto, and to ..
gether with Richard 1.Iills, and ,V. F. ~fills, her securities en·
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tered into and acknowledged a Bond in the penalty of $16,000.00 conditioned as the Law directs, certificate is granted
her for obtaining probate of said will in due form.
A copy-Teste:
A. STAPLES, Clerk."

Will Book 2, page 342.
A copy-Teste:
EVA GILBERT,
Deputy Clerk.

''Ex. E.''
page 38

~

9. THE DECREE THAT WAS ENTERED A:I•
THE 1\:IARCII TERl\f, 1930.

.At a Circuit Court continued and held for the Countv of
Patrick at the Courthouse thereof on the 12 day of April,
1930.
Mrs. Eliza Plasters, et als., Plff.,
vs.
I.Jent Zigler, et als., Deft.
In Chancery.
This day this cause came on again to be heard on the papers formerly read, the decrees heretofore entered. The Answer and Cross-Bill 1\:Irs. Sadie M. Bowden, et als., filed at
rules, regular proceedings thereon, order of publication duly
completed as to said answer and cross-bill, ·and set for hearing, the motion of the defendants in said cross-bill to strike
out the same, and the argument of counsel.
Upon consideration whereof, without passing on the motion to strike out the said Answer and Cross-bill, and without
passing on any question raised by the pleadings in this cause,
it is ordered that this cause be set for decision and decree
in vacation.

Nick J. Brown v. Sadie ~I. Bowden, et als.
page 39

~

51

10. THE ANSWER OF :1\IRS. ELIZA PLASTERS
ET ALS., WHICH WAS FILED AT THE
JUNE TERM, 1930.

Mrs. Eliza Plasters et als.
vs.
Lent Zigler et als.
Answer to Petition and Cross-Bill of Sadie M. Bowden et als.
The answer of Eliza Plasters, ~frs. Mattie J. Fulcher, John
Barbour, A. L. Barbour, Dillard B:arbour. George Barbour,
Mrs. Jennie Stone, G~orge Laymans, Hardy Zigler, Ruben
Zigler, Eliza Carter, Martha Joyce, Hughh Zigler, John Zigler, William Zigler, ~like Zigler, James Zigler, ~Irs. Lizzie
Golde!_l, Will Blidwell, Charlie· Crutchfield, Charlie Carroll,
Mary Carroll, Isaac Zigler, Walter Zigler, John Zigler, and
all of the other plaintiffs in the original suit, reserving to
themselves the benefit of all just exceptions to the said Bill of
Complaint for answer thereto, or to so much thereof as they
are advised that it is material they should ans,ver, answer
and say:
That the said respondents contend that the petition and
Cross Bill filed in said cause should be dismissed for reasons
assigned specifically in the answer of J. D. Humphries and
R. E. Woolwine, Special Commissioner and Receivers in the
chancery cause of ~Irs. Eliza Plasters et als. vs. Lent Zigler
et als.
Your said respondents contend that the Order of Publication that was duly published and posted as required by law
as broad enough to include all of the unlmown heirs of Christopher Zigler, Richard Zigler, Leonard Zigler, N annie Zigler,
and Mary Zig·ler. The said Sadie M. Bowden et als., are
bound by tl1e said Order of Publication and none of them
have any standing in a Court of Equity and their petition
·
should be dismissed;
That the 18% acre tract was conveyed to Christopher Zigler by J. W. Athey, and an Order of P'ublication was duly
issued, published, and posted as to all of the unknown heirs
of Christopher Zigler, deceased.
That the 282 acre tract of land 'vas conveyed to Christopher
Zigler, Leonard Zigler, and Richard Zigler, and an Order of
Publication was duly issued, published, and posted as to all
of the unknown heirs of the said Christopher Zigler, Leonard
Zigler, and Richard Zigler. The said N annie and Mary Zig-
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ler, as daughters of Richard Zigler, deceased, were covered
by the Order of Publication.
page 40 ~ The said respondents deny each and every alleg·ation in the petition and Cross Bill not in keep.ing with this ans,ver, and call for proof.
Your said respondents do not agree with Counsel for Sadie
~1:. Bo,vden et als. to the course of descent as mentioned in
their petition and Cross Bill and contend that the course of
pissent is not properly stated. The petitioners should be
charged with their part of the funds received from - - - --that was used by and for .Mary and Nancy Zigler.
It is the contention of your said respondents that the petition of Sadie l\L Bowden et als. should be dismissed with their
reasonable cost by them expended iri. this behalf.
Eliza Plasters, 1\tirs. Mattie J. Fulcher, John Barbour, A.
L. Barbour, Dillard Barbour, George Barbour, Mrs. Jennie
Stone, George Laymans, I-Iardy Zigler, Ruben Zigler, Eliza
Carter, Martha Joyce, Hugh Zigler, John Zigler, William
Zigler, Mike Zigler, James Zigler, Mrs. Lizzie Golden, Will
Glidwell, Charlie Crutchfield, Charlie Carroll, Mary Carroll,
Isaac Zigler, Walter Zigler, John Zigler, and all of the other
plaintiffs in the original suit, by counsel.

page 41

~

11. THE ANSWER OF NIOK J. BROWN THAT
WAS FILED AT THE JUNE TERM, 1930.

Mrs. Eliza Plasters et als.

vs.
Lent Zigler et als.

!

•

Answer to Petition and Cross-Bill of Sadie 1YI. Bowden et als.
The answer of J. Nick Brown, respondent, who reserves to
himself the benefit of all just exceptions to the said Bill of
Complaint for answer thereto, or to so much thereof as he
is advised that it is material he should answer, answers and
says:
First: That the petition and Cross Bill should be dismissed,
because aU of the unknown heirs-at-law of Christopher Zigler, Ruben Zigler, Isaac Zigler, Leonard Zigler, Richard Zigler, Nannie Zigler, et als were proceeded against as provided
for by law. The said Sadie M. Bowden et als had their day
in Court and did not appear in time to assert any interest .. or
claim that they had in and to the 282 and 18% acre tracts of
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land, and their petition and ·Cross Bill should be, therefore,
dismissed;
Second: That the repo~·t of the Commissioner in Chancery
shows that she was directed to report, ''What real estate
that the parties to this suit 0"\\'"'11 an undivided interest in'';
Ans.: "I find that the said parti~s to this suit own an undivided interest in and to 282 acres and 18%, acres, more or
less. The· said tracts of land located in the County of Patrick
in ~Iayo River District, and charged for taxation in the name
of Christopher Zigler, dec~ased"; and the said report shows
that the 282 and the 18~.'+ acres belonged to the parties mentioned in the chancery suit of Eliza Plasters et als vs. Lent
Zigler et als. At the J:une Term, 1928, a decree stating,
''And no exceptions having been filed to the said report, the
same is hereby approved and confirmed" was entered;
''It ordered, adjudged, and decreed that R. E. vVoolwine
and J. D. Humphries be, and they are hereby appointed
Special Commissioners and R.eceivers in this cause to make
sale of said land.''
The said Special Commissioners and Receivers, acting by
virtue of the said decree, did make sale of said lands to your
respondent. It is the contention of your respondent that,
by virtue of the report of the commissioner-inpage 42 }- cl1ancery and the decree confirming the said report., the said Special Commissioners acted within
their rights when they made the- sale to your respondent, and
that it is now too late to make any successful attack against
the said sale.
Third: That the Petition should be dismissed, because a
Petition can be filed only by leave of the Court. (See Barton's
Chancery Practice, Second Edition, page 365.) The said Petition was made returnable at Rules without first obtaining
the consent of the Court;
Fourth: That matters which may be determined by the
reg-ular order of pleading, or upon 'vhich the issues are
thereby made up, should never be permitted to be set up by a
petition. (See Barton's Chancery Practice, Second Edition,
page 362.)
Fifth : That a Cross Bill can be· filed only by leave of the
Court. (See Barton's Chancery Practice, Second Edition:
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page 362.) The said Cross Bill was returnable at Rules
without first obtaining consent of the Court; ·
Sixth: And for other objections that my be assigned when
the case is argued or submitted.
That the said Petition and Cross ill did not correctly set
forth the object of the original suit. A copy of the original
memorandum and the Order of Publication is herewith filed
and are made a part of this answer as much so as if copied
'vord for word;
It is true that Elizabeth Abingdon and others, on the 11th
day of June 1842, in consideration of $986.50 conveyed the
282 acre tract to Christopher Zigler, Richard Zigler, and
Leonard Zig·ler, that the said Christopher Zigler, Richard
Zigler, and Leonard Zigler owned said land at their deaths,
and an Order of Publication was· quly' ~ntered, published and
posted as to all of the unlnlO,Vll heirs of Christopher Zigler,
Richard Zig·le·r, and Leonard Zigler, as proved by Secti_on
6069 of the Code of ·virginia, which provides for such service on unknown heirs. The said Section provides, ''And in
any suit in equity, '"'here the bill states that there arc, or
may be, persons interested in the subject matter to be divided
or disposed of, whose names are unkown, and makes such persons defendans by the general description of par. page 43 ~ tics unknown." An Order of Publication may be
entered aaginst such unknown parties. (See case
of Gains vs. Ga,ins, 131 .Virginia page 59.) Barton's Chancery Practice, Second Edition, page 148, says, "So if the
names of the persons who are proper parties are unkown to
the complainants, and that fact is charged in the bill and a
discovery of these pe-rsons is soug·ht for the purpose of bring·
ing them before the Court, the objection of "\Vant of parties
-wi.ll not be allowed to prevail, both because of the impracticability of making them parties in such a case, and because
it is one of the very objects of the bill to obtain the information which 'vill enable the plaintiff to cure the defect''. The
said Sadie 1\L Bowden et als are bound by the said Order
of Publication and none of them have any standing in a
Court of Equity and their petition should be dismissed.
That the 18=y~ acre tract was conveyed to Christopher Zigler by J. vV. Athey and the said Christopher Zigler owned
the said tract of land at the time of his death, and the unknown heirs of Christopher Zigler were duly proceeded
against as unknown heirs of Christopher Zigler, and the law

•
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heretofore referred to applies to both the 282 tract and the
18%, acre tract.
It is the contention of your respondent that the said peti·
tioners were made parties to the original bill by virtue of the
Order of Publication that was duly published and posted, and
that the said Order of Publication was a legal notice to the
said petitioners, and that the said petitioners had their opportunity to ap}Jear, but they did not, and it is now too late
for them to do so .
.The memorandum in the chancery suit of Eliza Plasters
et als vs. Lent Zigler et als will sho'v that an Order of Publication was directed to isue against the unlmown heirs of
Nannie Zigler and 1\:fary Zigler, and the Order of Publication
'vas duly issued and posted as to N annie Zigler, but not as to
1\Iary Zigler. The Order of Publication was duly .issued and
posted as to the unknown heirs of Richard Zigler, deceased,
and l\fary Zigler was a daughter of Richard Zigler, deceased,
and as heir of Richard Zigler, deceased, she, 1\tfary Zigler, deceased, was included in the unknown heirs of Richard Zigler,
deceased.
The Bill showed that the unknown heirs of Nanpage 44} nie Zigler were made defendants.
It is te contention of your said respondent that
they acted within their rights, as provided in the decree that
"ras entered at the June Term, 1928, when they made sale
of the 282 and 18% acre tracts, and that the .purchaser became tl1e owner of the said tracts.
The said respondent denies each and every allegation in the
petition and Cross Bill not in keeping with this answer, and
calls for proof.
Your said respondent does not agree with Counsel for Sadie 1\L Bo,vden et als as to the course of descent as mentioned
in their petition and Cross Bill, and contends that the course
of descent is not properly stated. Your said respondent has
not received enough rent from the said lands to pay the ex~
penses, the upkeep of same, and the taxes during the time
he has owned said lands.
It is the contention of your said respondent that the petition of Sadie 1\L Bowden et als should be dismissed with his
reasonable cost by him in this behalf expended.

J. NICK BROWN,
By Counsel.
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page 45

~

12. THE ANSWER OF J. D. HUl\fPHRIE~ AND
R. E·. WOOL"\VINE, SPECIAL COMMISSIONERS, THAT WAS FILED AT
JUNE TER~I, 1930.

Mrs. Eliza Plasters et als.

vs.
Lent Zigler et als.
Ans·wer and l\Iotion to Dismiss.
Your respondents, J. D. Humphries and R. E. Woolwine,
Special Commissioners and Receivers, request that the Hon ..
J. Turner Cle-ment, .Judge of Patrick Circuit Court, Virginia, dismiss the Petition and Cross Bill of Sadie 1\L Bowden ·et als for the following reasons:

First : Because all of the unknown heirs of Christopher
Zigler, Leonard Zigler, and Richard Zigler et als were made
. defe·ndap.ts to the said proceedings and they were duly proceeded against as expressly authorized by Section 6069 of
the C'ode of Virginia. rrhe Court of Appeals, in the case of
Goin,q vs. Ga1·ber (131 Va. 59; 108 S. E. Reporter, 868) decided that Section 6069· expressly authorized the proceedings
against unknown heirs. In the said case, page 59·, section
4, it was decided that ''The Commissioner, in compliance
with the provisions of the decree above· quoted, after much
care and labor, complied allong list of persons who were.
probably interested in the title to the land. This list, in the
main 'vas comprised of persons referred to in the bill as,
"Unknown Heirs''. By this general classification they had
already been made parties to the proceedings and an Order of
Publication had been duly made and published against them
as such. The Statute (Code Section 6069) expressly authorizes this course. The memorandum 'viii sho'v that an Order
bf Publication was directed to issue a.gainst all of the heirs
at law of Nannie Zigler and l\Iary Zigler, deceased. All of
the unkno,vn heirs of N annie and ~fary Zigler, were included in the general Order of Publication against the unknown heirs of Richard Zigler, deceased.
The bill requested that all of tl1e unknown heirs of Nannie Zigler and 1\'Iary Zigler be made defendants. It is the
contention of your said respondents that the Order of Publication was duly published and posted as to all of the unkno,vn heirs of Christopher Zigler, Leonard Zigler, Richard
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Zigler, et als. The said N annie Zigler and 1\tiary Zigler were
the children of Richard Zigler, deceased, and, therefore, the
Order of Publication against the unknown heirs of Richard
Zigler, deceased, 'vas sufficient notice to include
page 46 ~ all parties who claimed an interest in the lands
that Richard Zigler died, seized and possessed of.
The said Order of Publication, according to the opinion in
case of Going vs. Garber, 131 Va. 59, 'vas sufficient notice to
all parties claiming au interest in the lands that Chistopher
Zigler, Richard Zigler, and Leonard Zigler, died seized and
possessed of. The decision rendered in the case of Going
, vs. Ga1·ber is the same decision as rendered in the case of
Burrell vs. Burrell, 78 Va. 574; Fayette Land Com.pany vs.
Louisville R. Com,pany, 93 'l a. 274; Barton Chancery Practice,
Second Edition, 148-149.
The Order of Publication to the unknown heirs of Christopher Zigler, Leonard Zigler, and Richard Zigler, as published and posted was as follows, to-wit:

XXX:. The other heirs at law of Christopher Zigler, dec.,
whose names, ages, and residences are unkno,vn.
XXX. The other heirs at law of Leonard Zigler, deceased,
whose names, ages, and residences are unknown.
XXX. The other heirs at law of Richard Zigler, deceased,
·whose names, ages, and residences are unknown.
Christopher Zigler was the father of Leonard Zigler and
Richard Zigler.
Christopher Zigler, at the time of his death, owned in fee
simple the 18=%, acre tract of land, and he died intestate.
Christopher Zigler, at the time of his death, owned in fee
simple a one-third undivided interest in the 282 acre tract of
land, and he died intestate.
Christopher Zigler, Leonard Zigler, and Richard Zigler,
at the times of their deaths, owned in fee simple the 282
acre tract of land and they died intestate.
The· object of the suit, as stated in the Order of Publication, was as follows:
''The object of this suit is to sell all of the real esta.te that
Christopher Zigler owned at the time of his death and to distribute the net proceeds of sale among- the heirs according to

Sn~reme

58

page 47

~

Court of Appeals of Virginia.

law. The said tracts of land located in the county
of Patrick, in 1\Jiayo River District, containing 18%,
acres, and 282 acres, more or less, and for general

relief.''
As stated, Christopher Zigler, at the time of his death,
owned in fee simple the 183,4 acres and he· owned in fee simple an undivided interest in the 282 acre tract of land, and
died intestate.
It is the contention of your respondents that the Order
of Publication as published and posted was sufficient.

Second: That at the ~larch Term, 1928, a decree which
stated, "This day this cause carp.e on to be heard on the ~ill
of Complaint, the exhibits therewith filed, due service of process on all defendants and an Order of Publication as to all
non-resident defendants, and regular proceedings -at rules,
and the said defendants failed to answer, plead, or demur
to the said bill, the same is taken for confessed'', was entered.
~

The remainder of said decree directed that one of the commissioners-in-chancer take the usual accounts, and !Hss Alma
N. Turner, one of the Commissions-in-Charncer of said eourt,
reported what real estate the parties to the suit owned and she
reported that the 282 and 18%. ac.r-es belonged to the plaintiffs
and defendants. The said report was filed for more than
ten days and no exeeptions were filed to same, and the said
report ·was approved and confirmed by a deeree entered at the
June Term, 1928.
The decree entered at the June Term, 1928, stated, "Upon
consideration of all of which and it appearing to the Court
from the report filed by !fiss Alma N. Turner, one- of the
commissioners-in-chancery of this Court, that the lands mentioned in the bill and proceedings cannot be divided in kind
among the parties to this suit without material injury, and no
exceptions having· been filed to the said report, the same is
approved and confirmed''.
The remainder of the said deeree directed that J.D. Humphries and R. E. Woolwine, Special Commissioner~ and Rec~ivers, make sale of the said lands and the said Special Commissioners and Receivers, after complying fully 'vith the
terms of said decree, sold the lands to one J. Nick Brown.
The opinion rendered by Judge. Burks in the· case
page 48 ~ of Shelton vs. Snyder, 126 V a. 630, clearly shows
that there is no merit" in the contention of 1\!Irs.
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.Sadie ~I. Bowden et als and shows conclusively that the
said petition should be dismissed, as expressed in the exact words of Judge Burks, to-,vit:
''The ~due process' ~lanse of the Federal and State constitution require notice and an opportunity to be heard, but
the litigants have rights which they may waive, if they
choose, and if waived in a case in "rhich they have the right
to waive, the judgment ·will b(} held valid. In this class of
cases, the question of the jurisdiction of the court usually
resolves itself into one of whether or not there has been 'due
process', whether the process has been served in the time and
manner required by law, or servi-ce has been waived. Of.
course, defendant must be properly brought before the court,
else there will be no jurisdiction over him and a judgment
against him "ri11 be void (Pmvnoyer vs. Neff; 9.5 U . .S. 714,
Ed. 565), but where the record does nqt expressly show serv·
ice of process, the court will scrutinize the record to ascertain if there is anything· in it to sho'v service and if there
is, it will not declare the judgment void. In Hill vs. Wood'ward, 78 Va. 765, a suit to sell land in which the 'vidow was
entitled to dower, the record did not affirmatively show service of process on the 'vido'v who was a neeessary party to
the sl.1it. Her name did not appear in the process which was.
returned executed. The suit was brought to October Rules,
1878. After various proceedings had in the cause, and· the
sale of the land at which she was present and a bidder, she,
in tTune, 1881, filed her petition stating that she had never ·
been served with the process, and asking to be made a party
defendant and that the proceedings in the cause he vacated
and the case heard de novo. Judge Richardson, after a discussion of numerous authorities arrives at the conslusion
that where the want of authority to render a decree does not
plainly appear on the face of the record, every presumption
will be indulged in favor of judgments of courts
page 49 ~ of general jurisdiction, and the entire record will
be inspected to ascertain if process had been ·
served; that the onus of showing a ·want of service was upon
the widow 'vho sought to impeach the decree, and that the
mere failure of the record to sho'v affirmatively that process
was served was not sufficient to impeach the decrees previously rendered in the cause. In that case the Court made
various surmises as to the issuance and service of process
and concluded there must have been service from the statement in one of the decrees that the cause came on to be heard
on the bill taken for confessed as to all of the defendants.
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"In Ferguson vs. Teea, 82 Va. 690, the objection made in
this Court 'vas that the case was prematurely heard in the
court below, because process against a married woman, who
was one of the principal defendants, had not been served on
her, but on her husband, and yet the record shows that the
case was heard on the hill taken for confessed as to all of
the defendants. Replying to this assignment, the court said,
"When a court of general jurisdiction has pronounced ·
judgment its adjudication should be as -conclusive on the
question of whether a party was duly notified as on any other
point necessary to a proper determination of the cause.''
These words are quoted with approval by Lewis, P., in
Jfoo·re \'s. Gree1~, 90 ·va., at page 183, 17 S. E. 873, where the
record did not. affirmatively show service of process, but the
decree stated that all of the defendants had been duly served
with .Process.
It is equaily well settled that a judgment of a court of competent jurisdiction is always presumed to be right until the
contrary is shown, even when directly assailed in an appellate court. Hannan vs. City of Lynchburg, 33 Gratt. (74
~Va.) 37; Hill vs. Woodward, 78 Va. 765.
Every intendment
is made to support the judgment, and the rule is
page 50 }- that nothing shall be intended to be out of the jurisdiction of a superior court-that is, a court of
general jurisdiction-...:but that ,vhich s:eec.ially appears to be
so. Broonts Leg. :A{a.a;., 952; 1 Smith's Leading Gases, notes
·
to 'Crepps vs. Durden.
The records clearly sho'v that the bill of Mrs. Eliza Plasters et als vs. Lent Zig·ler et als was duly matured at Rules
by the clerk as to all of the defendants, and that the said
bill was taken for confessed.
The said petition should be dismissed because no proper
proceeding was taken to rehear or to set aside the decrees that
were entered in said cause but the court is simply asked to
correct the record so as to let the said petitioners assert
their pretended clainis. Of course, the motion should be dismissed as absurdly irregular and wanting in merit, as was
decided in the case of Fergu.son.'s Ad·m/r vs. Tell et als., 82
Va. 698.
In the case of Moore vs. Green, 90 Va. 183, the Court decided that the second assignment of error is that "it was
error to enter the decree aforesaid ,,,.ithout the court's having
before it the return of an officer showing that petitioners had
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been . summoned to cout ''. 'rhis objection, ike the first, is
so entirely without merit as to hardly deserve serious consideration.
In the case of Fer!Jnson/s .A.d1n'r vs. Tell,, 82 Va. 690, the
court decided that, "\Vhere a court of general jurisdiction
has pronounced judgment its adjudication should be as conclusive on the question "'\Vhether a party 'vas duly notified
a~ on any other point necessary to a proper determination of
the cause".
Barton's Chancery Practice, Second Edition, Vol. 2, page
830, holds that such decrees are conclusive, and until set
aside or reversed are a bar to any other proceedings behveen
the. same parties for the same matter, and the decrees must be
set aside or reversed within the time limit fixed by la,v.
The purchaser, J. Nick Brown, was a B·ona Fide purchaser
without notice of any .defect in his title.
H. L. Ifylton was committee for Nannie and l\1:ary Zigler
and the said committee assisted in surveying· and allotting
the 1s:v~ acres and the 282 acres of land and the
page 51 said committee was perfectly familiar "rith th0
proceeding of said suit, and the said committee
"\Vas present 'vhen the lands "rere sold to J. Nick Brown. In
fact, the said committee made several bids at the said sale.
Tho Special Commissioners distributed less than 100.00
since they were notified not to make any further distribution.

r

J. D. HU~IPHRIES,
R. E. WOOLWINE, Respondents.
page 52

r 13.

THE· DECR.EE THAT vVAS ENTERED AT
THE JUNE TER~1, 1930.

At a Circuit Court continued and held for the County of
Patrick at the Courthouse thereof on the 10 day of June,
1930.
~Irs.

Eliza Plasters et als.

vs.
I .. en t Zi g1 er et als.
In Chancery.
This day this cause came on to be further heard on the
papers formerly read, decrees heretofore entered, the peti·
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t.ion and cross-bill of l\frs. Saidc 1\f. Bowden, et als filed at
Rules, regular proceedi11gs thereon 'vhich are hereby confirmed, order of publication as to all the defe11dants named
in said Petition and Cross-Bill duly published and completed,
the answer of ~Irs. Eliza Plasters, 1\irs. 1\fattie J. Fulcher,
John Barbour, A. L. Barbour, Dillard Barbour, George Barhour, Mrs. J enni~ Stone, George Laymans, Hardy Zig·ler, William Zigler, 1\:fike Zigler, James Zigler, Ruben Zigler, Eliza
Carter, l\fartha Joyce, IIugh Zigler, John Zigler, 1\frs. Lizzie
Golden Will Glidewell, Charlie Crutchfield, Charlie Ga.rroll,
1\Tary Carroll, Isaac Zigler, Walter Zigler, tT ohn Zigler, and
all of tho other plaintiffs in the original suit, filed a.t this
Term of the Court to said petition and cross-bill; the answer
and motion to dismiss this petition and c.ross-bill of Saide M.
Bowden, et als filed orally at the last Term of the Court, and
in writing at this Term of the Court of R. E. vVoohvine,
and J. D. Humphries, Speical Commissioners; the ans,ver of·
.T. Nick Brown to the petition and cross-bill of lVIrs. Sadie
1\I. Bo"rden, et als, filed at this Term of the Court, and the
argument of counsel:
And the Court do.th hereby grant permission of 1\frs. Sadie

1\L ·Bo,vden, et als to :file their potifion and cross-bill in this
cause, as a nu·nc 111·o tunc order granting said permission the
same to be enforce and effect as of the date on which the
process on the said petition an~ cross-bill was issued.
Upon conffid~ration of all of which, the bill is set for hearing as to all of the non- residm~and unknown defendants to
said petition and cross-bill.\ nd the Court being of the
opinion that the plaintiffs in t 1e petition and cross-bill of
Sadie M. Bowden, et als were clearly 'vithin their
page 53 r rights in :filing same, and doth overrule the motions
to dismiss the same, and doth decide that they are
no'v properly before the

Cort::J

Upon consideration of all the pleadings before the Court,
and exhibits therewith filed, the Court is of the opinion that
the course of descent of the estate of 1\Iary Zigler, deceased, is
. as set forth in the petition and cross-bill of lfrs. Sadie 1\L
Bowden and others filed herein, so that, under the proceedings
lwretofore had in tl1is cause one-fourth of said estate ·is now
owned by J. Nick Brown, and the remaining three-fourths
thereof belongs to the maternal kindred of the said Mary Zigler as sot forth in said petition and cross-bill, doth so decide
and declare. · ·
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The Court doth further adjudge, order, and decree that the
said J. Nick Bro,VIi be, and he is hereby given the option of
paying three-fourths of the purchase price of said land as
heretofore re-ported, to-wit: $2,950.00, less the lawful costs
accrued up to the filing of the petition of ~'frs. Sadie M. Bowden and others, to the attorneys representi_ng the maternal
kindred of the said 1\-fary Zigler, deceased, as set forth in
said petition, within forty days from the rising of this Court.
It appearing to the Court that J. D. IIumphries and R. E.
W oolwinc, Special Commissioner and Receivers in this cause,
acting under and by viru,te of former decrees of said Court,
have disbursed part of the said $2,950.00 that they collected
from J. Nick Bro·wu, and the said Special Commissioners have
paid to some of the paternal kindred of the Zigler heirs a part
of said funds, 'vhen three-fourths thereof really belonged to
the maternal kinderd of 1\{ary Zigler, deceased; it is further
ordered, adjudged, and decree that J. Nick Brown recover
from the follo·wing parties: three fourths of the following
amounts that are due the said ·,J. Nick Bro'vn by reason of
the said over-payments, to-,vit:
R.uben Zigler
Eliza Carter
l\1artha Joyce
Lucy Beck
Susie Bec.k
Ruben Beck
J ol1n Barbour
A.. L. Barbour
Dillard .Barbour
page 54 ~ George Barbour
Jennie Stone
George Zigler
'Villie Zigler ·
~Tolin Zigler
H. F. Zigler
Charles Zigler
Nannie Amos
l\Irs. G. R.. 1\{artin
Annie B'rown
Frank . A.mos
Paul Amos
Broaddus Amos
Wilmeth Atkins
Eliza Plasters
l\Iattie Fulcher

$107.30
107.30
107.30
69.44
69.44
69.44
29~76

29.76
$29.76.
29.76
29.76
23.14
23.14
23.14
23.14
23.14
23.14
23.14
23.14
4.63
4.63
4.63
4.63

160.96
160.96
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Sallie l{ate Zigler
G. R. Zigler
Dove Plasters
Hilmer Plasters
- l\Iary Plasters
Elsie .Plasters
James Plasters
Akers Plasters
Charles Plasters
Jessie Amos
Greta Zigler
~faggie Vern on
;vergie Stewart
Harry Zig·ler
Oscar Zigler
Lottie Zigler
Annie Zigler
Homer Zig·ler
Hugh Zigler
John Zigler
William Zigler
Mike Zigler
James Zigler
Mrs. Lizzie Bolden
Mrs, J ..A.. Reaves
Mrs. C. W. Ballard
Britton Zigler
Pearl Zigler
Will Glidwell
Mildred Wilkins
Jennie Warren
Sadie Vaughan
Louie Albertie
Thelma Albertie
James AIbertie
Helen Albertie
Chester Albertie
Frances Albertie
Conrad Albertie
Joe Zigler
Mattie Linville
WiU Zigler
Minnie ,Jones
Wade Zigler
Tom Zigler
Cabel Zigler

18.94
18.94
2.71
2.71
2.71
2.71
2.71
2.71
2.71
18.94
18.94
18.94
18.94
18.94
18.94
18.94
18.94
18.94

11.36
11.36
11.36
11.36
11.36
11.36
11.36
11.36
5.68
5.68
22.72
22.72
22.72
'22.72
3.24
3.24
3.24
3.24
3.24
3.24
3.24

12.62
12.62
12.62
\ 12.62
12.62

12.62
12.62
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Lula Fulp
Charlie Zigler
Henry Carroll
page 55 r Charlie Carroll
1\1:ary Carroll
Isaac Zigler
Walter Zigler
John Zigler
Charlie Crutchfield
}follie Cleo Carroll
Blanche Elizabeth Carroll
Abram Carroll
Earnest 1\iartin Carroll
Lillie 1\iay Amos
Total
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12.62
12.62
$37.86
37.86
37.86
113.60
113.60

113.60
37.47
9.47
9.47
9.47
9.47
4.63

$2,296.02

The Clerk of this Court will issue executions in favor of
J. Nick Brow·n for three-fourths of said amount 'vhenever
l1e requests same, but the Clerk will not place said judgments
on the lien docket unless requested by J. Nick Brown, or
his attorney.
.
And in such cases as have not been paid by Special .Commissioners vV oolwinc and Humphreys, the said Special Commissioners· will return to the said Brown three-fourths of each
and all such undistributed interests.
The court doth further adjudge, order, and decree that in
case the said J. Nick Bxown, or someone for him shall·fail to
pay over three-fourths of the net proceeds of said $2,950.00
to the attorneys representing the maternal kindred of Mary
Zigler, deceased, as set forth in said petition and cross-bill
within forty days above mentioned; thenc it is ordered that
F. P. Burton and S. A. Thompson, who are hereby appointed
Special Commissioners for the purpose, either of whom may
act, will proceed to sell ·the 282 acres and the 18%, acres of
of land involved in this suit as the estate of 1\fary Zigler,
deceased, by 'vay of public auction to the highest bidder for
one-third cash and the balance on a credit of one and two
years, the purchaser or purchasers being required to give
notes with approved security bearing interest from day of
sale for the deferred payments, and the title to be retained until all of the purchase money is paid. Said sale will be had at
the front door of Patrick Courthouse in Stuart, Virginia,
after the time, place, and terms of sale shall have been duly
advertised by "rritten or printed hand bills posted at ten or
more public places in p·atrick County and in the vicinity of
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said land and at the front door of Patrick Courthouse for
not less than twenty days.
page 56 r Before executing this decree as to the sale of
the land said Special Commissioners Burton and
Thompson will execute before the Clerk of this Court a well
secured bond in the penalty of $3,000.00 conditioned according to law.
In the event that the said J. Nick Brown shall elect to pay
the three-fourths of the net amount of the former sale as
herein a;bove _provided, within forty days from the rising
of this Court, then the Special Commissioners F. P. Burton
and S. A. Thompson, who are hereby appointed for that purpose, "~ill execute a deed conveying to the said J. Nick Brown
- the three-fourths interest of the maternal kindred of Mary
Zigler, deceased, as set forth in said petition and cross-bill
of Sadie }.II. Bowden, and others, with special 'varranty of
title.
Special Commissioners Woolwine and Humphreys will file
report to the next term of this Court showing all their proceedings in this cause. And it appearing that F. P. Burton
and S. A. Thompson, attorneys for the plaintiffs in the petition and cross-bill of Sadie "Thi. Bowden and others are entitled to compensation for their services herein; they rep resm1ting three-fourths of the fund, it is ordered that they be
allo·wed the sum of $350.00 for their services herein, the same
to be taxed as a part of the cost of this suit, but to be paid
out of .the three-fourth interest of the plaintiffs in said petition
and cross-bill, and the $150.00 heretofore allowed R. E. Woolwine and J.D. Humphreys, attorneys representing the other
one-fourth interest to be paid out of the one-fourth interest
belonging to the paternal kindred of 1\fary Zigler, deceased.
And it further appealing that ~:Irs. Sadie M:. Bowden has
been at a large expense and trouble in prosecuting this suit
for the benefit of the maternal kindred of 1\{ary Zigler, deceased, it is ordered that she be allowed the sum of $156.50
for her ac.tual expenses and $75.00 to be paid to her
for her services rendered in preparing the case for presentation to the Court to recover the interests set up in the petition and cross-bill of Sadie 1\L Bowden and other filed in
this cause, the same to be paid out of the three-fourths interest of said fund going to the maternal kindred of Mary Zigler, Deceased. And Special Commissio~ers Woolpage 57 ~ wine and Humphreys will pay said sum to her or
her Attorneys.
_
Said Special Commissioners Thompson and Bl.uton wil report, to Court their proceedings under this decree.

f
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On motion of the defendant, who have appeared in the anS'\\'"er and cross-bill of Sadie M.. ·Bowden et als, the execution
of this decree is suspended for forty days to allow the
said defendants time in which to apply to the Supreme Court
of Appeals· for a \Vrit of error, but the option of the said J.
Nick Brown granted herein to pay the three-fourths of the
net proceeds of sale to the said attorneys will not extend
beyoumd the said forty days, and if no writ of error has been
granted at the expiration of that time; then tl1e Special Commissioners, Thompson and Burton will proceed to make sale
of the said land as herein mentioned, and this cause is continued.
The foregoing record of said suit was requested by the Attorneys for J. Nick Brown.
'rhe following record of said suit was requested by the At-torneys for Mrs. Sadie M. Bowden, et als.
page 58

~

PETITION AND CROSS-BILL OF SADIE M.
BOWDEN, &C., ET ALS.

1. A copy of the original memorandum made by the Attorneys for plaintiffs commencing said suit.
1\tirs. Eliza Plasters, lVIrs. 1\fattie J. Fulcher, Dovie Plaster, I-Iilmer Plasters, lviay Plasters, Elsie Plasters, James
Plasters, Akers Plasters, Charlie Plasters, the la.st seven
being infants under the age of twenty-one years and they sue
by their father and next friend, Everett Plasters, Louis Crickenberger, Una Barbour, Anna Barbour, Jim Barbour, and
Billy Barbour, the last four being under the age of twentyone years and they sue by their mother and next friend, Mrs.
,J. VV. Barbour, John Barbour, A. L. Barbour, Dillard Barbour, George Barbour, 1\frs. Jennie Stone, Minnie Laymans,
George Laymans, Hardy Zizler.

vs.
The. heirs at law of Leonard Zizler, deceased, whose
names, ages and residences unknown.
rrhe heirs at law of William Zizler, deceased, whose
names, ag~s and residences unkno-wn.
The heirs at law of Mrs. Zigler Beck, deceased, whose
names, ages and residences unkno-wn.
rrhe heirs at law· of :Michael Zizler, deceased, 'vhose
names, ages and residences unkno-wn.
The heirs at law of Jim Zizler, deceased, whose names,
ages and residences unknown.
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The heirs at law of Tom Zizler, dece·ased, whose names,
ages and residences unknown.
The heirs at law of Bettie Carroll, deceased, whose names,
ages, and residences unknown.
The heirs at law of Eliza Glidewell, deceased, whose
names, ages and residences unkno,vn.
The heirs at' law of Christopher Zizler, deceased, whose
names, a.ges and residences unknown.
The heirs at la\v of Richard Zizler, decea-sed, whose
names, ages and residences unknown.
Mrs. J.Jent Zizler, Edgewood, Va., Rubin Zizler,.
page 59 ~ Edg-ewood, .Va., Hobert ~zler, Critz, Va., Virgie
Zizler, Fieldale, Va., Harry Zizler, Fieldale, Va.,
Lottie Zizler, Fieldale, Va., Oscar Zizler, Fieldale, V a., Annie Zizler, Fieldale Va., H. F. Zizler, Sandy Ridge, N. C.,
George L. Zizler, \Vinston-Salem, N. C., Charlie Zizler,
Sandy Ridge, N. C., John Zizler, l\{adison, N. C., Hattie Zizler ~Iartin, 1\fadison, N. C., Carrie Zizler Amos, lVIadison, N.
C., Mamie Amos, Stonesville, N·. C., Mrs. Zizler Beck, ~:[adi
son, N.C., Lucy Beck, Sandy Ridge, N.C., Susie Beck, Sandy
Ridge, N. C., Rubin Beck, Sandy Ridge, N. G., Bill Zizler, Sandy Ridge, N.C., Ike Zizler, Madison, N. C., Tom Zizler, Rubin Zizler, lVIartha Joyce, Stonesville, N. C., Eliza
Martin, M:adison, N. C., John Zizler, Walnut C'ove, N. C.
Hardy Zizler \Valnut Cove, N. C., ·walter Zizler, Sandy
Ridge, N. C., Henry Carroll, Leaksville, N. C., Mary Carroll,
Leakesville, N. C., Walter Carroll, Leaksville, N. ·C. Eiza
Glide,vell, \Valnut Cove, N. C., Nancy Zizler, Winston-Salem,
N. C., and all of the heirs at law· of Nannie Zizler and 1\-Iary
Zizler, deceased.
The object of this suit is to sell all of the real estate that
Christopher Zizler owned at the time of his death and to distribute the net proceeds of sale among the said heirs according
to law and for general relief. The said tract of land located
in the County of Patrick; in Mayo River District; on the
waters of Crooked c~~eek, containing 282 & 18=%, more or less.
The Clerk will please issue spa in chancery for all of the
home defendants returnable 2nd December Rules, 1927, and
may an order of publication issue as to all of the non resident defendants as provided by law.
·

R. E. WOOLWINE, p. q.
J. D. HUl\fPHRIES, p. q.
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pag-e 60r 2. A COPY OF TIIE SUBPOENA IN CI-IANCERY ISSUED IN PUR.SU·ANCE THEREOF.
The Commonwealth of Virginia:
To the Sheriff of the County of Patrick, greeting:
"\Ve Command You, t.hat you summon I-Iober Zizler to appear at the Clerk's Office of the Circuit Court of the County
of Patrick at the rules to be held for the said Court on the
3rcl lvlonday in Dec. 1927, to answer· a bill in chancery, exhibited against 1\Irs. Lent Zizler & als. in our said Court by
1\frs. Eliza Plasters & als.
And have then there this writ. Witness, T. L. Clark, Clerk
of our said Court, at the court-house, the 28 day of Nov.
1927, and in the 152 year of the Commonwealth.

J. T. CLARK, D. Clerk.
1\femorandum on back :
Executed on Hobert Zigler by delive1ing to him a tn1e
copy of the within Spa. in-Chy. This 12-9-1927.

W. H. ORE,
Deputy for F. D. 1\fa.ys, Sheriff.
Fee 50c.
page 61
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The Commonwealth of Virginia:

To the sheriff of the County of Henry, greeting:
'Ve Command You, that you summ.on Mrs. Lent Zizler,
Edgewood, Rubin Zizler, Edgewood, Virginia Zizler,. Fieldale,
Harry Zir.ler, Gieldale, Lottie Zizler, Fieldale, Oscar Zizler,
Fieldale, Annie Zizler, Fieldale, to appear at the Clerk's Office of the Circuit Court of the County of Patrick at the rules
to be held for the said Court on the 3rd l\ionday in December 1927, to ans,ver a bill in chancery, exl1ibited against l\Irs~
Lentz Zizler & als in our said Court by l\tfrs. Eliza Plaster
& als.
And have then there this writ. Witness, T. L. Clark, Clerlr
of our said Court, at the court-house the 28 day of Nov.
1927, and in the 152 year of the Commonwealth.

J. T. CLARI{, D. C.
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Memorandum on back:
Alias issued Jan. 18, 1928.
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The Commonwealth of Virginia,

To the Sheriff of the County of Henry, greeting:
We Command You, that you summon 1\frs. Lent Zigler,
Edgewood, Va., Rubin .Zigler, Edge,vood, Va., ~Virgie Zigler,
]l.oldale, Va., Harry Zigler, Fieldale, Va., Lottie Zigler,
Fieldale, Va., Oscar Zigler, Fieldale, Va., Annie Zigler,
Fieldale, .Va., to appear at the Clerk's Office of the Circuit
Court of the County of Patrick at the rules to be held for
the said Court on the 1st l\fonday in February 1928, to
answer a bill in chancery, exhibited against 1\frs. Lent Zigler et als in our said Court by l\frs. Eliza Plasters et als.
And have then there this writ. Witness, J. S. Taylor, Clerk
of our said Court, at the court-house the 18th day of January 1928. and in the 152 year of the Commonwealth.

J. S. TAYLOR, Olerk.
Endorsement on back:
Executed J any. 27th 1928, by delivering to l\frs. Lent Zigler and Rubin Zigler in my county, each a copy of the within
to each of them and ·on Harry Zizler, Virgie Zigler .and Lottie
Zigler by delivery copies the within to lVIrs. Geo. Stewart, the
mother of the said Harry, Virgie & Lottie Zigler, as their
home is
my county. Mrs. Stewart being a member of
the family and over the age of 16 years.
Fee $3.50 paid
J. l\L DAVIS,
Sheriff of ,Henry Co .. Va~
page 63
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3. A COPY OF TfiE AFFIDAVIT FOR ORDER
OF PUBLICATION IN SAID OASE.

(There is no affidavit of Order of Publication in said papers.)

Nick J. Brown v. Sadie M. Bowden, et als.
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pag-e 65 } 4. A COPY OF THE ORDER OF PUB·LICATION AS IT WAS PUBLISHED IN
THE ENTERPRISE,
ORDER OF PUBLICATION.
In the Clerk's Office of the Circuit Court of the County of
Patrick on the 28th day of Nov. 1927.
Mrs. Eliza Plasters, et als., Plaintiffs,

vs.
Mrs. Lent Zizler, H. F. Zizler, et als., Defendants.
In Chancery.
The object of this suit is to sell all of the real estate that
Christopher Zizlcr owned at the time of his death and to distribute the net proceeds of sale among thH heirs according·
to law. The said tracts of land located in the county of
Patrick; in ~fayo River District; containing 18% acres and
282 acres more or less, and for general relief.
And an affidavit having been made· and .filed in the clerk's
office that the defendants, H. F. ·Zigler, Geo. L. Zigler, John
Zizler, Ifattie Zizler 1\fartin, Carrie Zizler Amos, 1\Iamie
Amos. 1\frs. Zizler Beck, Luck Beck, Susie Beck, Rubin Beck,
Bill Zizler, Tire Zizler, Tom Zizler, Rubin Zizler, Martha
Joyce, Eliza ~fa.rtin, .John Zizler, Hardy Zizler, Walter Zizler, Henry Carroll, ~Jary Carroll, Eliza Glide·well, Nancy
Zizler, and all.
The other heirs at law of Leonard Zizler, dec'd whose
names, ages and residence unknown.
The other heirs at la'v of Wm. Zizler, clec'd, whose names,
ages and residences unknown.
The other heirs at law of ~Irs. Zizler Beck, dec'd whose
names, ages and residences unknown. .
The other heirs at law of Michael Zizler, dec'd, whose
11ames, ages, and residences unknown.
The other heirs at la~v of Jim Zizler, dec 'd, whose names,
ages and residences unknown.
The other heirs at law of Tom Zizler, dec'd, whose names,
ages and residences unknown.
The other heirs at Ia,v of Bettie Carroll, dec 'd
page 66 ~ whose names, ages and residence unknown .
.The other heirs at la'v of Eliza Glide,vell, dec 'd,
'vhose names, ages and. residence unknown.
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The other· heirs at law· of Christopher Zizler, dec'd, whose
names, ages and residence unknown.
The other heirs at law of Richard Zizler, dec'd, whose
names, ages and residence unknown.
The said defendants are not residents of the State of Virginia, it is ordered that they do appear here within fifteen
days after due publication hereof and do what may be necessary to protect their interest in this suit.
And it is further orde'red that a copy hereof be published
one a week, for four successive weeks, in ''The Stuart Enterprise'', a newspaper published in the to,vn of Stuart, Patrick County, Virginia, and that a copy whereof by posted
at the front door of the Courthouse of this County as required by la,v.

J. T. CLARK, Dep. Clerk.
A copy: Teste·:

R. E. vVOOLWINE, p. q.
J. D.

H~1:PHRIES,

p. q.

(4t. to Dec. 22nd)
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5. A COPY OF THE ~IEMORANDU:l'vi FILED
BY THE ATTOR-NEYS FOR :l'viRS. SADIE
M. BOWDEN, ET ALS.

Mrs. Eliza Plasters et als.

vs.
Lent Zigler et als.
Petition and Cross-Bill of .Sadie l\f. Bowden, et als.
The object of this petition and cross-bill is to bring into
this cause all of the heirs-at-la'v of 1vfary Zigler, deed., as parties to the original suit and to sell the lands of which the said
Mary Zigler, Deed. died siezed and possessed, and distribute
the proceeds among those entitled thereto, to set aside and
annul the Deed to J. Nick Brown, as to all of the lands purchased by him in this cause except as to the one-fourth thereof
that was owned "by the original parties to said cause, and
for g·eneral relief.
Subpoenas in Chancery returnalJle to Rules Nov. 25, 1929,
to answer Petition and Gross-Bill of Sadie l\L Bowden et .als
filed in the above named cause, against l\frs. Eliza Plasters,

Nick J. Brown v. Sadio l\L Bowden, et als.
~{rs. ~Iattie
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J. Fulcher, John Barbour, A. L·. Barbour, Dillard Barbour, Georg·e Barbour, 1\!Irs. Jennie Stone, J\!Iinnie
Laymans, George Laymans and Hardy Zigler, R. E. \Voolwine
as Guardian ad Litem for Dovie Plasters, I-lilmer Plasters,
Mary Plasters, Elsie Plasters, ,James Plasters, Akers Plasters, Charles Plasters, and for Una Barbour, Anna Barbour,
Jim Barbour and Billie Barbour, and for Frank Amos, Paul
Amos, Wilmuth Atkins, Lillie J\!Iay Amos, Broaddus Amos,
and for all such of the deeenclents and heirs-at-la-w, children,
grand-children and great-grand-children of Ruben Zigler,
Dec 'd, brother of Christopher Zigler, Deed., as are infants
under 21 years of age, 'vhose names, and residences are unknown, and for all such of the descendents and heirs-at-law,
children, grand-children, and great-grand-children of Isaac
(or l\Iike) Zigler, Deed., brother of Christopher Zigler, Deed.,
as are infants under 21 years of age, whose names, and residences are unl{nO\vn, and for all such of the heirs-at-la:w of
Leonard Zigler, Deed., as are infants under 21 years of age,
whose names and residences are unl\:nown, and for all such of
the heirs-at-la'v of l\Irs. Zigler Beck, Deed., as are infants
under 21 years of age, whose names and residences are unknown, and for all such of the heirs-at-law of
page 68 } l\iichael Zigler, Deed., as are infants under 21
years of age, whose names and residences are unknown, and for all such of the heirs-at-law of vVilliam Zigler,
Deed., as are infants under 21 years of age, whose names and
residences are unknown, and for all such of the heirs-at-la'v
of Jim Zigler, Deed., as are infants under 21 years· of age,
whose names and residences are unlmown, and for all such
· of the heirs-at-law· of Tom Zigler, Deed., as are infants,
under 21 years of age, whose names and residences are unknown, and for all such of the heirs-at-law of Betty Carroll!,
Deed., as are infants under :.n years of age, whose names and
residences are unknow·n, and for all such of the heirs-at-law
of Eliza Glidewell, Deed., as are infants under 21 years of
of age, \vhose names and residences are unknown, and for all
~mch of the heirs-at-law of Christopher Zigler, Deed., as are
infants under 21 years of age, whose names, and residences are unknow11, and for all such of tl1e heirs-at-law of
Richard Zigler, Deed., as are infants under 21 years of age,
'vhose nameR and residences are unknown, and for all such of
the heirs-at-la\v of Sudie A.lhertie, Deed., as are infants under 21 years of age, whose names and residences are unknown, and for Oscar Zigler, Lottie Zigler, and Annie Zigler, J. 1\L I-Iooker as Guardian ad Lite'm for all such of tl1e
Descendents and heirs-at-law of Elizabeth 1\fills-Abingdon,
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Deed., as are infants ltnder 21 years of ag-e, whose names and
residences arc nilkno'\vn, and for all such of the descendents
and heirs-at-law of Anstice l\.fills-1\Turphy, D'ecd., as are infants under 21 years of age, whose names and residences are
·unknown and for all such of the descendents and heirs-at-law
of \Villiam l\fills~ Deed., as arc infants under 21 years of age,
'\Vhose names and residences are unknown, and for all such of
the descendents and heirs-at-la'\V of 1\iary Abing-don-East,
Deed., as are infants 1111der 21 years of ag-e, wl1ose names and
· residences are unknown, and for all such of the descendents
and heirs-at-la'v of \Villiam Abingdon, Deed., as are infants under 21 years of age, whose names and residences
Pre unknow11, 1\Irs. Lent Zigler, Ruben T. Zigler, Rober Zigler, Ver~dc Zig·ler-Stewart, Harry (or Hardy) Zig·ler, I-I. F.
Zigler, Geo. L. Zigler, Charlie Zigler, John Zig-ler (son of
Lent), 1\Irs. G. R.. (Hattie) ~Iartin, l\iamie Amos, 1\irs. Zigler,
Beck, Lncy Beck, Susie Beck, Ruben Beck, Wilpa.ge 70 ~ lia~m Zig·ler, Ike Zigler, Martha Joyce, Eliza Martin, Eliza Carter, Lent Zig·ler, Walter Zigler, Henry
Carroll, l\fary Carroll, Walter Carroll, Lois Circkenberger
and Nan~y 7;igler, Bertha La.ymons, Ernest Laymons, Irene
I ;a.ymons, Annie Brow·n, Sallie J{ate Zigler, G. R. Zig-ler,
~TesRe Amos, I\'Ia.g·gie \Tm·non, Hug-h Zigler, John Zigler (sou
of Bill), Lizzie Golden, 1\frs . .T. A. Reaves, 1\frs. T. A. Painter,
1\frs. C. W. Ballard, \Viii Glidewell. :Mjldred Wilkins, Jennie
\Varren, Sadie Vaughn, Louie Albertic~ Thelma Albertie,
Thelma AI bertie, James Albertie, Chester Albertie, Helen
Albertie, Francis Albertic, Conrad Alberties, and John Zigler,
(son of Isaac. or 1\Iike), J. Nick Brown, A. E. Woolwine, Spl.
Commr., .J. D. I-Iumphreys, Spl. Commr., Jim 1\farshall, G.
R. 1\farshall, W. H. 1\farshall, Lucy Abing-don, the heirs-atlaw of \Vm. Abingdon, Deed., whose names, ages and residences arc unknown, the heirs-at-law of Austice Murphy,
Deed., whose names, ag·cs and residences are unknown, the
heirs-at-law of \Vm. 1\Hlls, Deed., '\Vhose names, ages and residences are unknown, the other heirs of Elizabeth Mills-Abingdon, Deed., whose names, ages and residences are unknown,
the heirs-at-law· of Nancy Abingdon, Deed., 'vhose names,
ag·es and residences arc unknown, the heirs-at-la'\v of Ruben
Zigler, Deed., brother of Cluistopher Zigler, Deed., whose
names, ages and residences arc ·unknown,. all the heirs-at-law
of Isaac (or 1\'fike) Zigler, Deed., brother of Christopher Zigler, Deed., whose names, ages and residences are unknown,
the heirs-at-law of Leonard Zigler, Deed., whose names, ages
and residences are unknown, the heirs-at-law of Wm. Zigler,
Deed., 'vhose names, ates and residences are unknown, the
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heirs-at-law of lvirs. Zig·ler-Beck, Deed., whose names, ages
and residences are unknown, the heirs-at-law of Michael Zigler, Deed., whose names, ages, and residences are unknown,
the heirs-at-law of Jim Zigler, Deed., whose names, ages and
residences are unknown, the heirs-at-law of Tom Zigler,
Deed., "rhose names ages and residences are unknown, the
heirs-a.t-la'v of Betty Carroll, Deed., whose names, ages and
residences are unknown, the heirs-at-law of Eliza Glidewell,
Deed., 'vhose names, ages and residences are unkno,m, the
heirs-at-la'v of Christopher Zizler, Deed., whose names, ages
and residences are unknown, the heirs-a.t-la'v of Richard Zigler, Deed., whose names, ages and residences are unknown,
the heirs-at-law of J\!Iattie Barber Lemons, whose· names, ages
and residences are unkno,vn, the heirs-at-law of
page 70 r Willie Zigler, Deed., 'vhose names ages and residences are unkno·wn, the heirs-at-law: of Greta
Zigler, Deed., w·hose names, ages and residences are unknown, the heirs-at-la'v of 1\fary Welch, Deed., ,vhose names,
ag-es and residences are unkno,vn, and the heirs of Mary
Church:field, Deed., whose names, ages and residencee are unkno,vn.
Deliver Subpoenas for ~irs. Eliza Plasters, Mrs. Mattie
Fnleher, R. E. Woolwine, Spl. Commr., and R. E. Woolwine
as Guardian ad Litem. for the several infants herein above
mentioned as having- him as their Guardian ad Lite1n, and J.
1\I. I-Iooker, as Guardian ad Liten~ for the several infants
herein above mentioned as having him for their Guardian
ad Litem, ,John Barbour, Dillard Barbour, George Barbour
1\[rs. ,Jennie Stone, l\iinnie Laymons, Geo. Laymons, Hardy
(or I-Iarry) Zigler, and Hobart Zigler to the ·Sheriff of Patrick
County.
Deliver Subpoc~nas for ,James Marshall of Spencer, iVa.,
Reuben Zigler, of Bassetts, Virginia, 1\Irs. Lent Zigler and
Hen hen T. Zigler of Edge,vood, \Ta., Vergie Zigler and Harry
Zig·Ier of Fieldale, \Ta., Sallie l{ate Zigler and G. R. Zigler,
of Stanleytown, ·va.., Vergie Stewart of Preston, Va., to the
Sheriff of Henry County. .
Deliver Subpoenas for G. R. l\Iarsl1a1I of Victoria, Va., to
the Sheriff of Lunenberg County, Va.
Order of Publication for:
J. Nick Brown, Sandy Ridge, ·N. C.
Lent Zigler, Sandy Ridge, N. C.
H. F. Zigler, Sandy Ridge, N. C.
Geo. L. Zigler, Winston-Salem, N. C.
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Martha Beck, vVinston-Salem, N. C.
Henry C. Carroll, Leaksville, N. C.
J. D. Humphreys, Danbury, N. C.
W. H. ~Iarshall, D·allas, Texas.
Annie Brown, Stoneville, N. 0.
Eliza Carter, Stoneville, N. C.
Martha Joyce, Stoneville, N. C.
Mrs. G. R. (llattie) fi/Iartin, Stoneville, N. C.
~Iaime Amos, Stoneville, N. C.
Charlie Zigler, Stoneville, N. C.
Hardy Zigler, Stoneville, N. C.
John Zigler, Stoneville, N. C.
Those whose addresses are- unknown are as follows:

lVIrs. Zigler Beck, Unknown.
Ruben Beck, unknown.
Susie Beck, unknown.
·Lucy Beck, unknown.
Bill Zigler, unknown.
Ike Zigler, unknown.
Ruben Zigler, unknown.
page 71 ~ Eliza 1\{artin, unknown.
"\Valter Zigler, unknown.
Mary Carroll, unknown.
Lois Crickenberger, unknown.
Nancy Zigler, unlmown.
Walter Carroll, unknown.
Bertha Laymons, unknown.
Ernest Laymons, unknown.
Irene Laymous, unknown.
lVIinnie Laymons, unknown.
George Laymons, unknown.
J·esse Amos, unknown.
Maggie Vernon, unknown.
Hugh Zigler, unknown.
William Zigler, unknown.
l\Iike· Zigler, unknown.
Jim Zigler, unknown.
Lizzie Golden, unknown. ·
1\.Irs. J. A. Reavis, unknown.
l\frs. T. A. Painter, unknown.
~Irs. C. W. Ballard, unKnown.
Will Glidewell, unknown.
l\fildred Wilkins, unknown.
Jennie Warren, unknown.
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Sadie Vaughan, unknown.
Louie Albertie, unknown.
Thelma Albertie, unknown.
James AIbertie, unknown.
Chester Albertie, unknown.
Helen Albertie, unknown.
Francis Albertie, unknown.
Conrad Albertic, unknown.
Ages Residences
·Names
Deed., Unknown Unknown Unknown
The heirs-at-law of ·wm. Abington,
It
"
"
"
" H " " " Austice Murphy,
II
"
"
"
"
" " " " Wm. i\JiJis,
" other heirs " Eliz. l\Jills-,
Abingdon
"
"
"
"
The heirs-at-law of N nncy Abingdon,
"
"
"
"
ll
u
H
"&l
"
" " " " Leonard Zigler,
"u
"
"II
"II " ,," " · " 'Vm. Zigler,
"u
"
" " Mrs. Zigler Beck,
H
H
ll
"
"
" " " Michael Zigler,
ll
ll
" " II " Jim Zigler,
"
"u
"
lt
"
"II " " " " Tom Zigler,
ll
ll
"
" " " Betty Ca.rroJJ,
"
"
II
"
"
"
"
"II " " " Eliza Glidewell,
ll
u
"
"
" u "u " " Christopher Zigler,
u
"
"
"
"H
" " Richard Zigler,
ll
"
"
" " " " Ma.ttic Barbour"
Laymons,
,,
H
H
"
"II " II " " "\VilJic Zigler
H
" " " " Greta Zigler,
"
"
"
u
u
"
"u
"
" H " " Mary Welch,
u
"
"
" " " " "11 Mary Churchfi~ld,
.,
Zigler, Bro.
"
"
"
" " " " Ruben
of Christopher
Zigler, Deed.,
"
"
"
ll
"
"
"
" " " " u Isaac (or :Mike)
Zigler, Deed., Bro.
of Christopher
Zigler, Dt'cd.,
Names
Ages Residences
page 72 ~
The heirs-at-law of Mary Abingdon-East, Deed., Unknown Unknown Unknown
This November 15, 1929.
F. P. BURTON,
S. A. THOMPSON, p. q.
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page 73 ~ 6. A COPY OF THE SUBPOENA IN CHANCERY ISSUED IN PURSUANC:m THEREOF.
']~he

Commonwealth of Virginia:

To the Sheriff of the County of Patrick, greeting:
We Command You, that you st~mmon ~rfrs. Eliza Plasters,
1\frs. 1\fattie ,J. Fulcher, J ol1n Barbour, A. L. Barbour, Dillard Barbour, George Barbour, 1\irs. Jennie Stone, ~{innie
Laymans, .George Laymans and Hardy Zigler, R .. E. Woolwine as Guardian ad Lite·m for Dovie Plasters, Hilmer Plasters, 1\fary Plasters, Elsie Plasters, James Plasters, Akers
Plasters, Charles Plasters, and for Una Barbour, Anna Barbour, Jim Barbour and Billie Barbour, and for Frank Amos,
Paul Amos, Wilmith Atkins, Lillie· 1\fay Amos, Broaddus
Amos, and for aU such of the descendents and heirs-at-law,
children, grand-children and great-grand-children of Ruben
Zig·ler, Deed., brother of Christopher Zigler, Dlec 'd, as are
infants under 21 years of age, 'vhose names, and residences
are unknown, and for all such of the descendents and heirsat-law, children, grand-children, and great-grand-children of
Isaac (or 1\fike) Zigler, Dec 'd, a brother of Christopher
Zigler, Dec 'd, as are infants under 21 years of age, whose
names and residences are unknown, and for all such of the
Jwirs-at-Ia.w of Leonard Zigler, Dec/d, as are infants under 21
years of age, whose names and residences are unknown, and
for all such of the heirs-at-law of Mrs. Zigler Beck, Dec'd,
as are infants under 21 years of age, whose names and residences are unknown, and for all such of the heirs-at-law of
Aiichael Zig-ler, Dec'd. as are infants under 21 years of· age,
whose- names and residences arc .unknown, and for all such
of the heirs-at-law of William Zigler, Dec'd, as are under
21 years of age, whose names and residences are unknown,
and for all such of the heirs-at-law of Jim Zigler, Dec'd, as
are infants under 21 years of age, whose names and residences
are unknown, and for all such of the heirs-at-la,v of Tom
Zig-ler, Dec 'd, as are infants under 21 years of age, whose
names and residences are unkno,vn, and for all such of the
heirs-at-la'v of Betty Carroll, Dec'cl, as are infants under
21 years of ag·e, wl1ose names and residences a_re unkno·wn,
.Rnd for all such of the heirs-at-law of Eliza Glidewell, Dec'd,
as arc infants under 21 years of age, whose names and residences are unknown. and for all such of the heirs-at-la'v of
Christopher Zigler, Dec 'd, as are infants under 21 years of
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residences are n11known, the heirs-at-law of Ruben Zigler,
Dec'd, brother of Christopher Zigler, Dec'd, ·whose names,.
ages and residences are unknown, all the heirs-at-la'v of Isaac (or lVIike) Zigler, Dec'd, brother of Christopher Zigler,
Dec 'd, whose names, ages and residences a.re unknown, the
heirs-at-law of Leonard Zigler, Dec 'd, whose names, ages and
residences are unknown, the heirs-at-la'v of Wm. Zigler,
Dec 'd, whose names, ages and residences are unknown, the
heirs-at-law of 1\irs. Zigler Beck, Dec 'd, whose names, ages
and residences are tmknown, the heirs-at-la'v of 1\:Iichael Zigler, Dec'd, whose names, ages and residences are unknown,
the heirs-at-law of Jim Zigler, Dec ;d, whose names, ages
and residences are unknown, the heirs-at-la'v of Tom Zigler,
Dec'd, whose names, ages and residenees are unknown, the
heirs-a.t-la.w of Betty Carroll, Dec'd, 'vhose names, ages and
residences are unknown, the heirs-at-la'v of Eliza Glidewell,
Dec 'd, who!?e names, ages and residences are unknown, the
heirs-at-law of Christopher Zig·ler, Dec'd, whose names, ages
and residences are unknown, the heirs-at-law of Richard Zigler, Dec 'd, 'vhose names, ag·es and ;residences are unlolOVln,
the heirs-at-law of Mattie Barber Lemons, ·whose. names, ages
and resipences are unknown, the heirs-at-la'v of Willie Zig_ler, Dec ''d, whose names, ages and residences are unknown,
the heirs-at-law of 1\Iary vVelch, Dec'd, whose names, ages and
residences are unknown, and the- heirs of Mary Churchfield,
Dec'd, whose names, ages and residences are unknown, to
appear at the Clerk's Office of the Circuit Court of the
County of Patriek at the- rules to he held for the said Court
on the fourth 1\ionday in November 1929, to answer a petition and cross-bill in chancery, exhibited against them et als
in our said Court in the chancerY.. cause of 1\!Irs. Eliza Plasters,
et als vs. Lent Zig-ler, et als now pending· in the Circuit Court
of Patrick County, Virginia, by Sadie lVI. Bowden.
And have then there this 'vrit. Witness, J. S. Taylor, Clerk
of our said Court, at the court-house the 13 day of November
1929, and in the 154 year of the C'ommonwealth.
EVA GILBERT,
Deputy Clerk.
page 76
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!tiemorandum on back:

Executed on R. E. vVoohvine, J. l\L Hooker, Hobert Zigler, l\frs. J\fattie Fulcher, ~Irs. Eliza Plasters, John Barbour
and A. L. Barbour in person, in Patrick County, on the 23rd
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day of Nov. 1929, on Dillard Barbour, Geo. Barbour, Mrs.
Jennie Stone, Live inN. C. Geo. Laymons, Minnie Laymons,
not found do not know where they live this the 23rd day of
November 1929.
·
W. H. ORE,
Deputy Sheriff.
Fee $4.00
Executed ·21, Nov. 1929, by delivering to James Marspall,
1\IIrs. Lent Zigler, Ruben T. Zigler, .Virgie Zigler, Harry Zigler, Sallie Kate Zig·ler, G. R. Zigler, Viergie Stewart, Ruben
Zigler, Oscar Zigler and Lottie Zigler, each in person in my
County a true copy of the within.

J. M. DAVIS,
Sheriff of Henry Co. Va.
Fee $4.50 paid.
page 77
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7. A COPY OF THE AFFIDAViiT FILED FOR
ORDER OF PUBLI·CATION TO ANSWER.
THE PETITION AND CROSS-BILL
OF 1\iRS. BOWDEN ET ALS.

In the Clerk's Office of the Circuit Court of Patrick Co~ty,
Va.
Mrs. Eliza Plasters et als.
vs.
Lent Zigler et als.
On Petition and Cross-Bill of Sadie M. Bowden et als filed
in this cause.
This day, F. P. Burton and S. A. Thompson, Attys., personally appeared before me, J. S. Taylor, Clerk of said Court,
and being sworn made oath that the following defendants· in
the above petition and cross-bill, with their addresses, so far
as known, are not residences of the State of :Virginia, and
are as follows:

J. Nick Brown, Sandy Ridge, N. C.
Lent Zigler, Sandy Ridge, N. C..
H. F. Zigler, Sandy Ridge, N. C.
Geo. L. Zigler, Winston-Salem, N. C.
~iartha B~ck, Winston-Salem, N. C.
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Henry C. Carroll, Leaksville, N. C.
J. D. Humphreys, Danbury, N. C.
W. H. Marshall, Dallas, Texas.
Annie Brown, Stoneville, N. C.
Eliza Carter, Stoneville, N. C.
l\1artha Joyce, Stoneville, N. C.
Mrs. G. R. (Hattie) Martin, .Stoneville, N. C.
Mamie Amos, Stoneville, N. C.
Charlie Zigler, Stoneville, N. ·C.
Hardy Zigler, Stoneville, N. C.
John Zigler, Stoneville, N. C.
Mrs. Zigler Beck, Unknown.
Ruben Beck, unknown.
Susie Beck, unknown.
IJuck Beck, unknown.
Bill Zigler, unknown.
Ike Zigler, unknown.
. Ruben Zigler, unlmown.
Eliza lVIartin, unknown.
Mary Carroll, unknown.
Walter Zigler, unknown.
·Lois Crickenberger, unknown.
Nancy Zigler, unknown.
Walter Carroll, unlmowri.
Bertha Laymons, unknown.
Ernest Laymons, unknown.
Irene Laymons, unlmown.
1\Hnnie Laymons, unkno,vn.
George Laymons, unknown.
Jesse Amos, unlmown.
.1\faggie Vernon, unknown.
Hugh Zigler, unknown.
William Zigler, unknown.
:Mike Zigler, unknown.
Jim Zigler, unknown.
~. Lizzie Golden, unknown.
·
Mrs. J. A. Reavis, unknown.
page 78 ~ 1\frs. T. A. Painter, unknown.
1\frs. C. W. Ballard, unk,:town.
... Will Glidewell, unknown.
1\fildred Wilkins, unknown.
) Jennie Wax en, unknown.
Sadie Vaughan, unknown.
Louie Albertie, unknown.
Thelma Albertie, unknown.
James Aubertie, unknown.
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Chester Albertie, unknown.
Helen Albertie, unknown.
Francis Albertie, unknown.
·Conrad Albertie, unknown.
The heirs-at-law of:
Wm. Abingdon, Deed.,
Au~tice Murphy, Deed.,
Wm. Mills, Deed.,
Nancy Abingdon, Deed.,
Leonard Zigler, Derd.,
Christopher Zigler, Deed.,
Mrs. Zigler Beck, Deed.,
Michael Zigler, Deed.,
Jim Zigler, Deed.,
Tom Zigler, Deed.,
Betty Carroll, Deed.,
Eliza Glidewell, Deed., Wm. Zigler, Deed.,
Richard Zigler, Deed.,
Mattie Barbour LP.ymonds, Deed.,
Willie Zigler, Deed.,
Greta Zigler, Deed.,
1\fary Welch, Deed.,
Mary Churchfield, Deed.,
Isaac (or Mike) Zigler, Deed.,
brother of Christopher Zigler, Deed.,
Ruben Zigler, Deed., the brother
of Christopher Zigler, Deed.,
The other heirs of Elizabeth
Mill~-Abingdon, Deed.,

Names
Ages Residences
Unknown Unknown Unknown
l(

fl

"

(l

(C
(t

(l

~'

Cf

"
"
"

(.l

u
H

t<

"

{l

(.C

Cl

'u"'

(l

"
"

(l

"
"'

"'
"
"'
(l

lt

ll

(C

cc

H

.cc

"
"'u
"

u

"((

l(

11

"u

"''

·"'
"

"

f(

"'

"

fC

"

"

"

H

(l

lt

.,,

Given under my hand, this the 15th day of November, 1929.

J. S. TAYLOR, Clerk.
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In tl1e Clerk's Office of the Circuit Court of the
County of Patrick.

Mrs. Eliza Plasters, et als., Plaintiffs,
against
Lent Zigler, et alts., Defendants.
PETITION AND CROSS-BILL OF SADIE 1\f.
BOWDEN ET ALS.
This day S. A. Thompson personally appeared before me
.J. S. Taylor, Clerk of the said Court, and being duly sworn,

Supreme Court of Appeals of Virginia.

84

made oath that Dillard Barbour, George Barbour, Mrs. J ennie Stone, George Laymons and Minnie Laymons, defendants
in the said suit are not residents of the State of Virginia,
the Sheriff has returned process ''not found" and address
unknown and that their last known post office addresses are
~unknown.

Given under my hand as Clerk of the said Court, this 27
day of Nov., 1929.

J. S. TAYLOR, Clerk.
Memo. on back
Amended
page 80
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8. A COP'Y OF SAID OR.DER OF PUBLICATION AS PUBLISHED IN THE
ENTERPRISE.

~·

Order of P'ltblication.
In the cierk's Office of the Circuit Court of the County of
Patrick on the 15th day of November, 1929.

Mrs. Eliza Plasters, et als., Plffs.,
vs.
Lent Zigler, et als., D·efts.
On Petition and Cross-Bill of Sadie M. Bowden, et als filed
in this cause.

---

·The obj_ect of this Petition and Cross-Bill is to bring into
this cause all of the heirs-at-law of Mary Zigler, deceased,
·as parties to the original suit, and to sell the lands of which
the said Mary Zigler, deceased, died, seized and possessed
and distribute .the proceed among those entitled thereto to
·set aside and annul the deed to J. Niek Brown, as to all of
the lands purchased by him in this cause, except as to the
one-fourth thereof that was owned by the original parties to
the said cause, and for general relief.
And an affidavit having been made and filed that J. Nick
Brown, Lent Zigler, H. F. 2iigler, Geo. L. Zigler, Martha
Beck, Henry· C. Carroll, J. D·. Humphreys, W. H. Marshall,
Annie Brown, Eliza Carter, Martha Joyce, Mrs. G. R. (Hattie) Martin, Mamie Amos, Charlie Zigler, Hardy Zigler, John
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Zigler, Mrs. Zigler Beck, Ruben Beck, Susie Beck, Lucy Beck,
Bill Zigler, llre Zigler, Ruben Zigler, Eliza Martin, Walter
Zigler, Mary Carroll, Lois Circkenberger, Nancy Zigler, Walter Carroll, Bertha Laymons, Ernest Laymons, Irene Laymons, Minnie Laymons, George Laymons, Jesse Amos, Maggie Vernon, Hugh Zigler, William Zigler, Mike Zigler, Jim
Zigler, Lizzie Golden, ~Irs. J. A. Reavs, Mrs. T. A. Painter,
Mrs. C. W. Ballard, Will Glidewell, Mildred Wilkins, Jennie
Warren, Sadie Vaughn, Louie Albertie, Thelma Albertie,
James Albertie, Chester Albertie, Helen Albertie, Fran~is
Albertie, Dillard Barbour, Jennie· Stone, George Laymans
and 1\Hnnie La.ymans, whose residences are unknown, and
the heirs of George Barbour, whose names, ages and residences and unknown
Conrad Albertie, the hcirs-at-la\v of Wm. Abingdon, deceased, whose names, ages and residences are unknown ; the
heirs-at-law of Anstice Murphy, deceased, whose
page 81 ~ names, ages and residences are unknown, the heir-s
at-law of Wm. 1\Hlls, deceased, whose names, ages
and residences are unknown, the heirs-at-law of Nancy Abingdon deceased, whose names, ages and residences are unknown;
the heirs-at-law of Leonard Zigler, deceased, whose names,
ages and residences are unknown; the heirs-at-law of Christopher Zigler, deecased, whose names, ages and residences
are unknown; the heirs-at-law of 1\:frs. Zigler Beck, deceased,
whose names, ages and residences are unknown; the heirsat-law of Michael Zigler; deceased, whose names, ages and
residences are unlmo\vn; the heirs-at-law of Jim Zigler, deceased, whose names, ages and residences are unknown; the
heirs-at-la\v of Tom Zigler, deceased, whose names, ages and
rClsidenfes are unknown; the heirs-at-law of Betty Carroll, de
ceased, whose names, ages and residences are unknown; the
heirs-at-law of Eliza Glidewell, deceased, whose names, ages
and residences are unkpown; the heirs-at-law of Wm. Zigler,
deceased, whose names, ages and residences are unlmown ; the
heirs-at-law of R.ichard Zigler, deceased, whose names, ages
and residences are unknown; the heirs-at-law of Mattie Barbour Laymons, deceased, whose names, ages and residences
are unknown; the heirs-at-law of Willie Zigler, deceased,
whose names, ages and residences are unknown; the heirs-atlaw of Greta Zigler, deceased, whose names, ages and residences are unknown; the heirs-at-law of Mary Welch, deceased; whose naznes, ages and residences are unknown; the
heirs-at-law of Mary Churchfield, deceased, whose names,
.ages and residences are unknown, the heirs-at-law of Isaac
(or Afike) Zigler, deceased, brother of Christopher Zigler,
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deceased whose names, ages and residences are unknown; ·
the heirs-at-law of Reuben Zigler, deceased, the brother of
Christopher Zigler, deceased, whose names, ages and residences are unknown; and the other heirs of Elizabeth MillsAbingdon, deceased, whose names, ages and residences are
unknown; the heirs-at-law of Mary Abingdon-East, whose
names, ages and residences are unknown; and so far as
known, are not .residents of the State of :virginia, it is ordered
that they do appear within ten days after due publication
hereof, and do what may be necessary to protect their interest in this suit And it is further ordered that a copy hereof
be published once a week for four successive weeks in The
Enterprise, a newspaper published in the County of Patrick,
that a copy be posted at the front door of the Courthouse
of this County on or before the 25th day of November, 1929,
that being the Rule day after this order was entered, and
the Clerk mail a copy hereof to each of said defendants to
the postoffice address given in the affidavit herein, and file
a certificate of the fact in the papers of this case
EVA 'GILBERT,
Deputy Clerk.
S. A. THOMPSON,
F. P. BURTON, P. Q.
( 4t to Dec. 19th.)

Virginia,
Pahick County, to-wit:

I, J. S. Taylor, Clerk of the·Circuit Court of Patrick County,
Virginia, do certify that the foregoing is a true transcript of
the records of said Court in the chancery cause of l\1rs. Eliza
Plasters, et als versus Lent Zigler, ~t. als, which was tried
in our said court..
.
And I further certify that notiice of the application .for
this transcript was duly given to Counsel as required by law
before transcribing same.
Giv·en under my hand this the 18th day of July, 1930.

J. S. TAYLOR, Clerk
A Copy-Teste:

H. STEWART JONES, C.

c~
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