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Record Nq. 2178_
SALLIE B. TEMPLE, WILLIAM J. TEMPLE, AND ROY
R. TEMPLE, ADMINI~TRATORS OF THE ESTAT~
OF JOHN R-OBERT TEMPLE, DECEASED,
Plaintiffs in Error,
vers'lts-

JOHN .A.. MOSES, Defendant in Error.

PETITION FOR WRIT OF ERROR AND
SUPERSEDEAS.

To the Honorable Chief Justice and Associate Ju.stices of th.e
Supreme Court of Appeals of Virginia:

Petitioners, Sallie B. Temple, William J. Temple, and Roy
R. Temple, Administrators of the estate of John Robert
Temple, deceased, respectfully represent that they are ag-·
grieved by a final judgment of the Circuit Court for Brunswick County, Virginia, entered on the 11th day of March,
1939, in a certain action at law in which your petitioners were
plaintiffs, and John A. Moses was defendant.
For brevity, the parties will be referred to as plaintiffs
a-nd defendant, according to the positions occupied by them
in the trial court.
·
A transcript of the rooord, together with the maps and pho-tographs introduced in evidence, are presented herewith, as
a part 0£ this petition, and page references herein are to the
pages of the transcript.
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STATEMENT OF THE CASE.

This is an action instituted by Sallie B. Temple, William
J. Temple and Roy R. Temple, Administrators of the estate
of John Robert Temple, deceased, to recover damages for the
wrongful death of plaintiffs' intestate in a collision, between
an International truck, owned and operated at the time by
plaintiffs' intestate, and a Ford coach automobile, owned and
operated by the defendant, John A. Moses. The accident
occurred about eleven a. m., on Saturday, June 11, 1938,
2* *on Virginia State Highway No. 58, at a point on said
highway in front of the '' Reps Jones Farm'', owned by
the plaintiffs' intestate. This farm is four miles west of
the town of Lawrenceville. Route 58, which is a tar road, is
a part of the Virginia State Highway system, and is known
as a primary road. This road runs east and west. The Reps
Jones Farm is located on the southern side of the road. 'fhe
farm dwelling house is located approximately a half a mile
from the road, but in plain view, there being no trees or obstructions between the road and the dwelling house.
State Highway No. 58 is reached from the Reps .Jones residence by a lane of approximately twenty feet .in width. This
lane intersects the highway on the south side thereof, and
at a right angle. Route 58 is higher than the lane. At a point
212 feet from the road, the lane is 12.25 feet lower than the
highway, and at 50 feet, it is 5.8 feet lower than the highway.
Route 58, at the point where the accident occurred, is
straight. From a point in the middle of Route 58, opposite
the said lane, a person has an unobstructed view east on Route
58 for approximately a mile. From the same point in the
highway, one has an unobstructed view west a distance of
approximately 500 feet.
Travelling east on Route 58, in the direction of Lawrenceville, the grade of the road is steep and uphill, until one
reaches a point approximately 500 feet west of the lane. At
this point the summit of _a hill is reached, and the slope is
then downward, a grade of 7.9 feet in a distance of 500 feet,
or to said lane. To the right of one travelling· east on the
road, and approaching the lane, is an open field. On the day
· of the accident, wheat was growing in this field, but photographs taken on the day of the accident show that a person
travelling on Route 58 could see, across the wheat field, another person approaching the highway on the lane. The tar
surface of Route 58 at the point of the accident is 21 feet wide.
~'.rom ditch line to ditch line, the road is 36 feet wide.
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Plaintiffs' intestate, John Robert Temple, had visited
3* the Reps Jones *farm on the morning of June 11, 1938,
and, having completed his business, started home to his
residence located near Brodnax, Virginia. He travelled north.
on the farm lane as he approached Route 58. After entering
the road ( 58) and turning his truck westward on Route 58,
he was struck by a Ford V-8 coach automobile, which was
owned and operated by the defendant, John A. Moses. This
Ford automobile was proceeding east on Route 58. The de·fendant was accompanied at the time by six persons, their
names .being Mrs. John A. Moses, Miss Lillian Alice Moses,
Miss Florence Ellington, Mrs. Lucy Dix, Mrs. Mary Ellington, and Miss Diana ElJington. All of the occupants of the
Ford car have instituted suits against the estate of the plaintiffs' intestate.
As a result of the accident, plaintiffs' intestate received injuries from which he died in a hospital in Richmond, Virginia, the following· day. The wife of John A. :Moses was
killed instantly. All other passengers in the Moses car received injuries of a more or less serious nature.
Sallie B. Temple, William J. Temple, and Roy R. Temple,
widow and sons of John Robert Temple, qualified as administrators of the estate of John Robert Temple, deceased, and
instituted this action during the month of August, 1938. To
the declaration (R., p. 1) filed by the plaintiffs, the defendant
filed his plea of contributory negligence (R., p. 7), a plea of
not guilty (R., p. 6), and a counter-claim (R., p. 8). The case
was heard before a jury and the Circuit Court for "Brunswick
County, Virg'inia, on the 13th and 14th days of February,
1939. The jury returned a verdict in favor of the defendant,
against the plaintiffs, in the sum of $10,000.00. Plaintiffs
moved to set the verdict aside, upon various grounds (R.,
Jl. 18). The court overruled this motion, and entered ju<lgment on the jury's verdict (R., p. 24), and it is of this judgment that plaintiffs are complaining.
The verdict of the jury in this case settled all conflicts of
evidence in favor of the defendant, and, therefore, an
4* attempt will be made to state the facts *from the viewpoint most favorable to the defendant, and almost exclusively from evidence of the defendant's witnesses, or from
witnes_ses whose evidence is unquestioned.
There are three important elements involved in the statement of facts in this case: (a) The speed of the Moses car,
and the markings it made on the highway; (b) The lookout
maintained by the defendant; and ( c) The distance the Moses
car was from the intersection of the lane and the highway at
the time the Temple truck entered the highway. PctitionerR,
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therefore, respectfully direct the court's attention to the following·:
(a) THE S.PEED OF THE MOS.ES C.A.R, A.ND THE
MARKINGS IT MADE ON 'THE. HIGHWA.Y.
While the defendant testified that at the time of the acci- ·
· dent his car was being operated at a speed of between 40 and
45 miles an hour (R., p. 32), this statement is wholly in_credible. .A very few minutes after the accident occurred,
and .before,_the cars had been moved, or the injured persons
removed from the scene of the accident, it was investigated
by State Police Officer W. S. Dameron. Mr. Dameron stated
that the accident occurred on the northern side of the high.:way, that being the left side with reference to the way the
defendant was driving. The officer stated that the point of
impact appeared to be at a point in the highway 191/2 feet
west of the intersection of Route 58 and the lane; that there
was a deep mark in the northern side of the highway, which
mark was 4 feet, 8 inches from the extreme northern edge
of the tar surface (R., p. 56). This mark was made by the
drum of the left front wheel' of defendant's car., as it stn1ck
the left front side of the Temple truck (R., pp. 58 and 63).
. The officer further stated that there were gray tire marks
on the highway, indicating that. the defendant slid the wheels
'.of his car for a distance of 39 feet before he struck the Temple
truck (R., p. 57); that ,the Temple truck was struck by the
Moses car on the left side thereof, and was knocked backwards and sideways a distance of 47 feet (R., p. 59), it
5* having finally come to rest in the *extreme northern ditch
·line of the hig·hway; that the Temple truck made no tire
marks on the highway, from the point of impact to the point
where it came to rest (R., p. 59). This indicates that the
Temple truck was projected through the air for that distance:
that following the point of impact, the Moses car skidded
sideways~ on the northern side of the road, and in an arc
measuring 37 feet, from the point of impact to the point whei·e
the Ford car finally came to rest (R., p. 59) ; that all the
markings on the road were on the northern side thereof. _
To summarize the evidence of this impartial ·witness, the
accident occurred wholly on the defendant's left side of the
roacl. He was running at such a speed that, although he applied hi~ 'brakes and slid his wheels for a distance of 39 feet,
the car still struck the truck with such force and violence
that the truck was literally lifted from tlie highway and
hurtled through the air for a distance of 47 feet.
·
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It is manifest that a car running 40 or 45 miles an· hour
could not have struck with such force.
H. C. Pointer, Jr., formerly on the police f~rce of South
Hill, Virginia, testified that he followed the Moses car from
Brodnax to the point of the accident-a distance of approximately 9 miles-and that the Moses car ran between 60 and
70 miles an hour for the entire distance., and was running at
that speed at the time the aocident occurred (R., p. 82).
C. L. Pearson and Alton Clary, employees of the St.ate
Highway Department, were working on Route 58 at a point
approximately 3 miles west of the scene of the accident. The
Moses car passed them at such a terrific rate of speed-estimated by them to be around 70 or 75 miles an hour (R., pp.
94, 106)-that it incited one of them to remark, "Drive away,
Big Boy; Hell isn't half full" (R., pp. 94, 107).
With reference to the speed of the Temple truck, it is no. where contended that it entered the highway at an un6"' lawful rate of speed. The defep.dant ·Moses *did not see
the Temple truck until it was actually entering the roa.d,
so could not testify as to its speed in approaching the road
or in entering the same. The only witness who did testify
as to the speed of the Temple truck was Mrs. Sophie Brewer,
who stated that before the truck entered the highway, it came
"almost to a standstill" (R., p. 297). It is submitted that the
truck, which was still going uphill, and which was found in
second gear after the accident, was not exceeding a speed of
:five miles an hour in entering the road, ·and when the accident occurred.
(b) .AS TO THE LOOKOUT MAINTAINED BY
DEFENDANT.
The defendant admitted on the stand that he did not look
to his right for traffic in the lane (R., p. 34); that he did not.
see the Temple truck until it was actually entering the highway, and at that time, he (Moses) was so close to plaintiffs'
intestate as from the witness chair to the back of· the court;..
room (a di~tance of approximately 30 feet) (R., p. 33). The
defendant had no explanation to offer as to why he did not
see plaintiffs' intestate in the lane, or as the Temple truck
. came out of the lane across the dirt shoulders of the road,
and on the tar surface. The photographs plainly show that
had he looked, he would have seen the Temple truck. The
photographs further show that had he kept a normal lookout down the highway, on which he was driving, the lane and
the 'f emple truck approaching on the lane would have been
· within the line of his vision.
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It is further submitted that the defendant's: statement that
he did not see the Temple truck until it, was approximately
30 feet from him, is incredible, for he slid the wheels of his,
car a distance of 39 feet before it struck the Temple truck ..
Considering the reaction time, and the speed at which he was.
travelling, it is obvious that the defendant saw the Temple
truck when he was a considerable distance from the inter:..
section of the lane and highway, but, because of the speed of
his car, could not bring it to a stop, or get it under control..

1

•(c) AS TO THE DISTANCE THE MOSES CAR ,VAS
FROM THE INTERSECTION OF THE LANE AND
. THE HIGHWAY AT THE TIME THE TE:MPL.fi!
. TRUCK ENTERED THE HIGHWAY..

7*

. Route 58 is a primary highway, and is widely travelled at
all times of the year. This road, during the summer months,
and especiaDy on Saturdays, is crowded with persons going
to and from the beaehes, as were the defendant and the occupants of his car. There is' nev-er a time on a Saturday in
J'une when there is not traffic on this road in front of, or near,,.
the Reps Jones farm.
The plaintiffs' intestate was killed and, of' course, his testimony is not available to tl1e plaintiffs. .None of' the passengers in the l\foses car saw tI1e Temple truck approaching in
the lane, or know anything about the accident. The defendant
says that he did not see the Temple truck until it was- entering
the road and he was 30 feet from it.
,
The only witness who testified as to the manner in which
plaintiffs' intestate entered the highway, and tI1e position of
the Moses car at the time, is Mrs. Sophie Brewer. She was
called as a witness on behalf of the defendant. SI1e statecl
that at the time of the accident she was standing behind a
table in the kitchen of' tl1e Reps Jones residence, stringing
beans. This table was located in front of a window, and Mrs.
Brewer was faci~1g the hig·hway. She stated that sl1e sa"r
the Temple truck as it went down tI1e Ia.ne and as it entered
the highway; that it did not stop, but it came almost to a
standstill before going into the hig·hway. She further stated
that she saw the Temple truck when it went on tlie highway
and turned left to proceed towards Brodnax, her exact an~wer
being:.
'' Q. Did you see any car coming· from the west, or from towards Brodnax, after Mr. Temple had entered the road Y
"A. Ye~, sir, I saw the car at the time he was g·oing on
the highway; the :front part of the truck was on the highway,

---
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and this car came like that when I saw it, just about half
way between the second and third telephone poles. There is
one pole at the lane, and about half way, as near as I can
get at it, about half way between the second and third poles.
"Q. Do you know the location of the pine tree on Route
58, on the side of the road on which the Reps Jones residence
is located?
''A. Yes, sir.
8*
*'' Q. This car was coming· from the west. How far was
it from the pine tree when you saw it?
'' .A. The pole is not very far from the tree, and that is what
I was going by-the phone posts. It was between the second
and third ones.''
The location of the phone poles and the pine tree can be
determined from the photographs and maps. .According to
the maps, the pine tree is 435 feet from the intersection, the
third telephone pole is 376 feet from the intersection, and the
second pole is 191 feet from the intersection. Therefor,e, it
appears fro1n the evidence of the only eyewitness to the accident that if, when IJfr. Temple went on the highway, the Moses
car was ha.lf way between the second and third telephone
poles, it was at least 280 feet from the intersection.
.ASSIGNMENTS OF ERROR.
The court erred in refusing to grant plaintiffs' instruc1-R.
The court erred in refusing to grant plaintiffs' instruc2-R.
3. The court erred in refusing· to grant plaintiffs' instruction 3-R.
4. The court erred in refusing to grant plaintiffs' instruction 4-R.
·
5. The court erred in granting defendant's instruction Number 8.
6. The court erred in refusing· to grant the plaintiffs' a new
trial, upon the ground that the juror C. N. Cross was incompetent.
7. The court erred in permitting the witness Dameron to
testify from a chart as to the distance in which an automobile
,
can be stopped.
8. The verdict is contrary to the law and the evidence.
1.
tion
2.
tion

~----__,.,
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ARGUMENT.
First .Assignment of Erroi·: The ·Courfi erred in refusin,q
to grant plaintiffs' Instruction 1-R.

Counsel for the plaintiffs tendered to the court instruction
1-R (R., p. 33Q), which was objected to by counsel for t.he

defendant, and which the court refused to grant.
struction reads as follows :

The m-

'' The Court instructs the jury .that the law provides that
the driver of an automobile shall driye his car upon the
9* *right half of the highway upon which he is proceeding;
and if the defendant, John A. Moses, in driving eastward
on. highway No. 58 did not drive his car to the south of the
center of said highway, then he was negligent in not so doing.
.
''If the jury, therefore, believe that the defendant, John
A. Moses, at the time of, or immediately before, the happening of the accident, was driving his car, or any part thereof,
to the left of the center of the highway, on the northern instead of the southern side thereof, and that his negligence in
thus operating his automobile was of itself, or in cooperation
with other negligence on the part of the defendant, if such it
were, without any contributory negligence on th~ part of
plaintiffs' intestate, and that such negligence was the proximate cause of the injury and death of plaintiffs' intestate,
then the jury should find a-verdict in favor of the plaintiffs.''
This is a familiar instruction, almost universally granted
in cases of this nature. It merely tells the jury that the law
provides that the driver of an automobile shall drive his
car upon the right half of the highway upon which he is proceeding; and that if the defendant, John A. Moses, failed to
so drive his automobile in this respect, at the· time of or immediately before the happening of the accident, and that such
conduct on the part of Moses was the proximate cause of the
injury and death of plaintiffs' intestate, without any con-.
tributory negligence on the part of plaintiffs' intestate, the
jury should find a verdict in favor of plaintiffs' intestate. The
instruction is merely declaratory of Section 2154 (112) of
the Code of·Virginia, and numerous decisions of this ·Court.
In this connection, we invite the attention of the Court to the
case of Gaines v. Campbell, 159 Va. 504, 166 S. E. 705, and to
Whipple v. Booth, 155 Va. 413, 154 .s. E. 545.
It cannot be successfully conten~ed that inasmuch as the
defendant was granted an instruction on the sudden eme1·-
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gency: doctrine, that the granting of the instruction under
consideration could have been incompatible therewith. In the
. recent case of Harris v. Wright, 200 S. E. 597, it was earnestly
contended that an instruction granted the plaintiff in
10* that case, in almost the same words, "was erroneous, in
which latter case an instruction on the sudden emergency doctrine had likewise been granted. This Court, however, in the Wright-Harris case, held that the instruction
similar to the one under consideration, based upon Section
2154 ( 112) of the Code of Virginia, w~s proper.
All the evidence in this case, wiij}out substantial conflict,
shows· beyond a peradventure that the accident happened on
the right-hand side of the road with reference to the direction
in which plaintiffs' intestate was traveling, and on the left
side of the road with regard to the way in which the defendant, Moses, was proceeding. Furthermore, in addition
to the uncontradicted f~ct that the accident did happen on
the right-hand side of Route· 58, with reference to the direction in which plaintiffs' intestate was traveling, it further
appears from the evidence of State Motor Vehicle Officer
Dameron (R., pp. 59-60) that the point of impact was 19 feet
and 6 inches west of the intersection of the lane leading from
the Reps Jones farm to Route 58, and within 4 feet and 8
inches from the north edge of the hard surface, the north
edge of the hard surface being to the left with referenee to
the direction in which the defendant, John A. Moses was trav.eling.
We have the evidence of Mrs. Sophie Brewer (R., p. 300),
the lady who was stringing beans at the Reps Jones fann
house, and who observed the accident, to the effect that plaintiffs' intestate had proceeded in a northerly direction along
the lane from the Reps Jones farm to Route 58, had entered
Route 58, turned to his left, and proceeded westwardly along
Route 58 to such an extent that she could see the whole left
side of the truck when the same was struck by the Ford V-8
being operated by the defendant, John .A. Moses.
Let it be remembered that it was upon the evidence, and
the sole evidence, of Mrs. Sophie Brewer that the defendant
was granted an instruction on the failure of plaintiffs' intestate to stop before entering Route 58. If the trial court
considered her evidence sufficiently credible to grant
11 * to the *defendant the instruction upon which it predicates its case, then we submit that the evidence of this
lady should have been sufficient, in conjunction with all the
other evidence and circumstances corroborating her, to have
entitled plaintiffs to the instruction made the basis of this.assignment of error. The plaintiffs were certainly entitled, as

io
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much as the defendant, to hav:e theh theo1·y of the case presented to the jury in proper instructions. The failure of th(}
Court to grant this instruction, along with the emphasis
placed upon the defenclant 's instructions as to the rights of
the driver of an automobile upon a main highway, might have
led the jury to believe that a person on a main highway is at
liberty to drive to his left, or upon any portion of the highway which he might choose.
It is the contention of the .plaintiffs, amply supported by
the evidenc.e, that whether plaintiffs' intestate stopped or not,
he entered Route 58 in a careful and cautious manner, turned
to his left, and was proceeding in a westerly direction on his
right side of the highway when he was run into and killed
by the defendant, John A. Moses, who manifestly was not
keeping a proper lookout, and who, without conflict of evidence was driving on his left-h~nd side of the road. The
seven occupants of the Moses car were at the time engrossed
in a conversation with reference to a trip whfoh Miss Florence Ellington had made to the World's Fair in 1933. (See
' evidence of Miss Florence Ellington, R., pp. 190-191.) At ·
the time of the accident Miss Ellington was telling about this
trip and Mrs. Moses and her daughter, who were sitting on
the front seat with Mr. Moses, were looking back while carrying on the conversation. .No occupant of the Moses car
saw the Temple truck as it approached Route 58, notwith..;
standing the fact that they had a plain view. The defendant,
Moses, the driver of the Ford V-8, was no doubt interested
in the conversation, which might account for his inat12• tention; his failure to keep a proper lookout, and *for
his driving upon the left-hand side of the road at th~
moment of the accident.
In the case of Norfolk Rai"lway, etc., v. Higgins, 108 Va. 324,
it was held to be error to refuse an instruction which set fortfi
a party's theory of his case and where there is evidence te'll,ding to prove it.
·
It is respectfully submitted, therefore, that it was prejudicial and reversible error for the court to have refused to
grant plaintiffs' instruction 1-R.

Second Assignment of Error: The co'ltrt erred in refusing
to ,grant Instriiction 2-R.
Counsel for the plaintiffs tendered to the court instruction
2-R (R., p. 351), which was objected to by counsel for the defendant, and which the court refused to grant. The instrnction reads as fallows :
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"The Court instructs the jury that in determining whether
the plaintiffs' intestate, John R. Temple, was negligent in
entering State Highway 58 from the lane to his farm, at the
time and place mentioned in the pleadings and evidence, the
test to be applied by the jury is whether or not the said John
R. Temple exercised ordinary care at the time and under the
circumstances, and exercised that care which a reasonably
careful and prudent man would ha-ye exercised under the circumstances, and, in this connection, the court further instructs the jury that in determining· whether· or not he could
turn on said highway in safety, the said John R. Temple had
a right to presume that the car operated by the defendant,
Moses, was being driven at a careful and prudent speed, not
greater nor less than was reasonable and proper under tho
circumstances.''
. The purpose of this instruction is to tell the jury that in determining whether or not plaintiffs' intestate was neglig·ent ·
in entering the highway, at the time and on the day the
cident occurred, the test to be applied by the jury is, whether
or not he exercised ordinary care at the time and under the
circumstances, and that care which a reasonably careful and
prudent man would have exercised under the circnm13* stances.
*As stated by the court in Otey v. Blessing (infra),
the plaintiffs' intestate should not have entered the highway if the Moses car was "dangerously near". That is the
Jaw regardless of whether the Temple truck stopped before
entering the highway. On June 11, 1938, there was no statute
in effect which defined '' dangerously near'', or which provided that a vehicle entering a highway from the side there.of
should be stopped when there is traffic approaching withiil
500 feet of a point of entrance, as is now provided by section
2154 (108) of the Code.
It is a question of fact as to the distance the Moses car
was from the intersection at the time the Temple truck entered same. A reliable witness stated that the car was approximately 280 feet away at the time. It then became a jury
question whether plaintiffs' intestate acted as a reasonably
careful and prudent man would have acted in entering the
hig-1).way when the Moses car was 280 feet away.
The court should not have taken this question away from
the jury, the effect of which; as heretofore stated, was to
instruct the plaintiff out of court, and to direct a verdict.
· -When the court granted instruction No. 8, telling the jury
that the plaintiffs' intestate was negligent in entering· the
highway if the Moses car was approaching, and refused to

ac-
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gTant instruction No. 2-R, which simp1y told the jury what
test was to be applied in determining the negligence of plaintiffs' intestate, there remained Iio question before the -jury
·except the amount of damag·es to award the defendant.
In support of the cori:ectness of instruction 2-R, under consideration, the Court's attention is directed to the following
ca.ses:
In the case of Virginia Rail'Way a,nd Power Co. v. Oliv-er,
133 Va. 342, 112 S. E. 841, the defendant was operating a
14* street car on the main street of *Richmond, which runs
east and west. The plaintiff was driving a horse and
wagon south, and, in attempting to cross Main Street, was
struck by defendant's car. An ordin.ance of the city of Richmond provided that a street car, and traf.fic on th~ street
running east and west, had the right of way. The plaintiff
.· testified that before starting across the street, and at a point
where he could see for about 90. feet, he looked, and seeing
nothing there, crossed. A recovery was had, which was af- .
-firmed and the court, speaking through Justice Kelly, said: ·
''It is true that the plaintiff could have seen the car somewhere in the block when he says he looked to the east about
90 feet. However this may be, if he had looked even farther
east and had actually seen the car at the other end of the
block, he might reasonably have relied to some extent upon
the assumption that it would observe the speed limit, and if
it had done so, he would have crossed in safety. Under the
circumstances, the right of way ordinance did not obligate
him to stop and wait for the car to pass. At a short distance
from the crossing, he looked east for a reasonable distance,
then looked west, and kept straight on. This is what the or-·
dinarily prudent driver does at a crossing." (Italics supplied.)
The case of ·virginia Railway and Power Co. v. Wellons,
133 Va. 350, 112 S. E. 843, involved an accident between an
automobile and a street car. In that case, the court held:
''The street car, under the terms of the city ordinance in the
evidence, had the rig·ht-of-way, and it would have been the
duty of the plaintiff to yield when lie started across the
tracks, if the relative position of the two vehicles was s 1.1tch
as that a reasonably pru,dent malft would have f or-eseen that n
ooUision was likely to occur unless o·ne or the other stopped~"
{Italics supplied.)
1
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In the case of Virginia 'Railway and Power Co. v. Slack Grvcery Co., 120 Va. 685., 107 S. E. 878~ there was involved an accident between a street car and a motor truck. The street
car was going west, and the truck was going north. The street
car had the right-of-way. The court held:
15•

*'"The result is not affected by the f.act that under
the city ordinance., when two vehicles are approaching
each other at an angle, the right.hand vehicle has the right-ofway. Ordinances of this character 1J1,Ust be given a reasonable
constriiction, mtd 1nerely mean that" 1.,eJiicles coming frpm the
left must stop and wait for vehicles froni the right, in cases
where, under all the circumstwices, ordin01ry care and pr1.£4 .
dence would reqitire such a .stop." (Italics supplied.)
The court found that there was evidence in the case tend"".
ing to show that until it was too late for the driver of the
truck to stop there was no reason for him to suppose- that he
would be in the way of the street car. The court £urther
held:
'' Pedestrians and vehicles may cross the street car tracks
in full view of- approaching cars, if it is consistent with ordinary prudence to do so.''
While there is a criminal statute which requires motorists
to stop before entering a main highway, there was no law oil
June 11, 1938, which prohibited a person from going upon a
highway, if cars were approaching. As stated in the above
citP.d case, persons may cross roads, or go upon the highway,
if it is consistent with ordinary prudence to do so.
It is submitted that, in the instant case, if the statement
of Mrs. Brewer is true, that the Moses car was 280 feet fr.om
the intersection when the Temple truck entered the highway,
then there was no reason for plaintiffs' intestate to suppose
that he would be in the way of the Moses car, or could not
cross the highway in safety until it was too late for him to
stop. Had the Moses automobile been .operated at a reasonable speed, the Temple truck would have crossed the highway in safety, and there would have been no accident.
The case of Roanoke Railway and Electric Co. v. Korb, 155
Va. 296, 154 S. E. 551, involved an accident between an automobile and a street car. The plaintiff attempted to cross
the car tracks at an intersection. He stopped his automobile,
saw the traffic to his right was clear, and saw the street car
approaching from his left, at a distance of ·approxi16• mately 200 feet. Being of •o_pinion that he had plenty
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of time to cross the track in safety, he proceeded to cross
in low gear, and was struck by the street car. The court,
speaking through Justice Hudgins, held that the question in
the case was, whether a person of ordinary prudence would
have attempted to go upon the tracks of the defendant company under such circumstances.. We quote briefly from. his
opinion as follows :.
·
"The evidence in the case involved is of such a nature that
reasonably fair-minded men may differ as to whether or not
a person of ordinary prudence would have attempted to g.o
upon the tracks of the defendant company under such circumstances, and hence, the question of contributory negligence
was properly submitted to the jury.''

In the instant case, the question was likewise, whether or
not a person ·of ordinary prudence would have attempted to
go upon the highway under the circumstances existing at the:
time plaintiffs' intestate went upon the highway. This proposition should have been submitted to the jury.
The court "s attention is respectfully directed to the ease
of Virginia Railway and Power Co. v. Hill, 120 Va. 897, 91
.S. E. 194. We quote from Justice Kelly's opinion as follows·:
''The fourth assign~ent of error complains of the action
of the court in refusing f onr instructions requested by the
railway company and giving in lieu thereof the fallowing·:
'' 'The jury are instructed in determining· the question of
negligence th~y may consider the fact that the ordinances
of the city of Richmond, Va., provide that all vehicles ancl
street cars going~ in an easterly or westerly direction shall
have- the right-of-way over all vehicles or street cars going
in a northernly or southernly direction. But the court furtheL·
tells the jury that they must give a reasonable application to
said ordinance, and that street cars going north and south
on Laurel street are not required to stop and wait for vehicles g·oing east and west on Grace Street, unless in the exercise of ordinary care and prudence a prudent motorman
would deem the stopping· of his car necessary under all the
circumstances at the time of the approacb
Grace Street.'

to

'' The instruction appears to us to be a clear and practical
interpretation of the ordinance and one which suf:ficieiitlv covered the requirements of the case.''
..
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*It is, therefore, submitted that instruction 2-R, tendered the court by counsel for the plaintiffs, was a correct statement of the law applicable to the case. The failure
of plaintiffs' intestate to stop was not, of itself, such negligence as would justify a recovery. The ·negligence of plaintiffs' intestate depended not upon whether he violated a statute, but whether he went upon the highway when the Moses
car was dangerously near, or when a person, in the exercise
of ordinary care and prudence, would not have gone upon the
highway.

17*

Third .Assignment of Error: The Gou.rt erred in refusing
to grant Instruction No. 3-R.
Counsel for the plaintiffs tendered to the court an instruction on the doctrine of the "last clear chance'', it being instruction No. 3-R (R., p. 332), which was objected to by
counsel for the defendant, and which the court refused to_
grant. The instruction reads as follows:
"' The Court instructs the jury that even if they believe
from the evidence that the plaintiffs' intestate, John R.
Temple, was guilty of negligence in entering the highway- at
the point and time disclosed by the evidence, yet if they furtlrnr believe from the evidence that the defendant, John A.
Moses, discovered, or, in the exercise of ordinary care, could
have discovered, the Temple truck, in a position likely to
become dangerous, at a time when a person, in the exercise
of ordinary care, and who had his automobile under proper
control, could have avoided the accident, and that the defendant, Moses, failed to exercise such ordinary care to avoid the
accident, then the defendant, Moses, had a last clear chance_
to avoid the collision and the jury should find for the plaintiffs against the defendant, Moses."
The question of whether the defendant, Moses, .lmd a last
clear chance to avoid the collision with the Temple truck was
one of the issues in the case.
There was ample evidence in the record to support the instruction. We havP. only to refer to the evidence of two witnesses, one being the defendant, and the other being Mrs.
Sophie Brewer, a witness called by the defendant.
It will be recalled, as heretpfore stated, a number of
18* times, that Mrs. *Brewer gave positive testimony that
when the Temple truck went -upon the highway, the
Moses car was between the second and third telephone poles
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-a distanc~ of approxitnateiy 280 feet from the intersection
of the lane and highway.
.
.,
. The defendant, Moses, insisted that he was operating his
car at a speed of between 40 and 45 miles an hour. It is upon
this testimony that the plaintiffs predicate their request for
an instruction on the last clear chance. If the defendant, and
·Mrs. Brewer, are telling the truth, the defendant had ample
time and opportunity to hav-e avoided the accident, simply by
stopping his car. No litigant can successfully ask a, court or
jury to believe that he is not telling the truth. His statement
of fact, and the necessary inferences therefrom are binding
upon him. He cannot be heard to argue that his case be made
stronger than he makes it. If his statement that the speed
of his car was 40 or 45 miles an hour be true, and the statement of his witness, Mrs. Brewer, that he was approximately
280 feet from the intersection when Mr. Temple entered the
same, be true, then the defendant had approximately five
·
seconds in which to avoid the accident.
Itis a matter of common knowledge that an automobile operated at a speed of 40 miles an hour can be stopped in less
than 280 feet. The defendant's witness Ellis savs that a
Ford car of the type defendant was driving can be stopped
within 50 feet (R., p. 221).
From this testimony the jury had a right to conclude that
if the defendant had seen plaintiffs' intestate when he could,
or should, have seen him, the defendant could have avoided
the accident by using his brakes, by reducing his speed, or
by staying on his right side of the road. The jury could have
concluded that the defendant had a clear opportunity, in the
exercise of ordinary care, to have taken one, or all, the
19"' precautions which would have saved Mr. Temple.
*vVhether the defendant Moses should have discovered
Mr. Temple's peril sooner than he did, or whether he had a
clear chance to save plaintiffs' intestate, in the exercise of ordinary care, were matters for the jury, and the above instruction Qn the doctrine of the last clear chance was proper.
The instruction, in the form written, has been approved
by the Supreme Court o~ Appeals of Vir~inia in ~umerous
cases, the most recent bemg that of Har'f"l,S v. Wright (Va.,
1939), 200 S. E. 597.
In support of petitioners' contention, that the instruction
on the doctrine of the last clear chance should have been
granted, the court's attention is respectfuliy directed to tl1e
following cases :
In W. H. Bassett ct Co. v. Wood, 146 Va. 654, 132 S. E. 700,
the plaintiff was ''jay walking'' across Granby Street, in vio-
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l.ation of .a city ordinance of the city of Norfolk. The defendant, Bassett., was driving his_ truck in a line of cars on Granby
Street · He pulled out to pass the line of cars., and struck
the plaintiff. The court held.:
'' From the evidence and inferences in this case, the jury
might have believed that Mrs. Wood was standing upon the
street looking at the automobiles passing in. front.,· before
:Bassett drove out of the line of traffic., and while she was
thus in a state of negligence, it was his duty to have seen,
or in the exercise of ordinary care he ought to have seen, her,
and avoided injuring her. "" • * His duty to have discovered
her was prior to the time when he saw her three feet in
front of his truck-his negligence was :. then culminating in
injury.''
In the instant case the defendant, Moses., testified that he
did not see plaintiffs' intestate until he was as close to the
Temple truck as from the witness chair to the back of the
courtroom-a distance of approximately 30 feet. However,
there is other evidence in the case that the Temple tr:uck was
actually on the highway, and in plain view of the defendant>
when the latter was 280 feet away. Therefore, it was the duty
of the defendant, Moses, to have discovered the Temple truck
prior to the time when he says that he first saw it. The de~
fendant 's negligence was then culminating in the injury and
death of plaintiffs' intestate.
·
20*
*Admitting as true. the defendant's statement as to
when he actually saw plaintiffs' intestate, he is still
guilty of negligence, for he should have maintained a proper
lookout, and should have seen the Temple truck when it entered the highway, the defendant then being 280 feet away.
In Keeler v. Baumgardner, 161 Va. 507, 171 S. E. 592, the
evidence showed that the defendant, Mrs. Keeler, could have
seen Baumg·ardner in the street a distance of 150 or 160 feet,
and that there was no object between her car and the plaintiff to obstruct her vision. The court held that in a case
where the defendant was required by law to keep a proper
lookout, the test was not whether he actually saw the plaintiff in time to have avoided him, but whether he could have
seen him in time to have avoided the injury, by the exercise
of ordinary care, and failed to do so.
.It is to be noted that this case was tried twice in the lower
court. The verdict of the first jury was set aside, because
the court thought that it erred in granting an instruction on
the doctrine. of the last clear chance. The Supreme. Court
reversed the judgment of the second jury, and reinstated the
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first verdict, holding that such an instruction should have
been g-rantecl and was proper.
In the case of Keele,,· v. BO!lvmgardner, ~Justice Greg_ory citecl
and quoted from the cases of Roanoke Railway and Elecfric
Company v. Korb, s·u.pra, and Virginia Railway and Power
Cmnpany v. Wellons, supra.
The case of Perkinson v. Persons, 164 Va. 172, 178 S. E~
682, involved an accident which occurred at Virginia Beach.
This testimony disclosed that Perkinson, who was driving at
a speed of about 40 miles an hour, could have seen Mrs. Persons standing in the street when she was still 150 feet away.
The court held ~

'' The jury had the right. to conclude that if he had seen heJ"
when he should have seen her, he could have ayoided running
over her by using his brakes, which were in good condition,.
by reducing his speed, or by seasonably turning back to his
right side of the street, after passing the Foster car; that he
had a clear opportunity, in the exercise of ordinary care, to
have taken· one, or all the precautions, which would have
saved Mrs. Persons.
21 *
*"\Vhether Perkinson should have discovered her
peril sooner than he did, or whether he had a clear
chance to saye her, in the exercise of ordinary care, were matters for the jury, and that an instruction on the doctrine of
the last clear chance ,~.ras proper. ''
0

In Dobson-Peacock v. Curtis, 166 Ya. 550, 186 S. E. 13, the
accident occurred in the eity of Norfolk, and the plaintiff ,vas
struck while attempting to cross a road. It was admitted
that the plaintiff was in a state of negligence in crossing
the street between intersections and not seeing the car before she left a place of safety. However, she contended that
this negligence was the remote cause, and that the proximate
cause was the negligence of the driver-in other words, that
it was a jury question whether the driver had the last clear
chance to avpid the accident. With this contention the Supreme Court ag-reed, and held that the defendant was liable,
both where he actually sees, or should have seen, the plaintiff's peril in time to avoid it.
In "that case, the earlieAt point that tl1e defendant could
have seen the plaintiff was 100 feet. He testified that he 8aw
her when she was 50 feet from the front of the car. The
court said:
"While these distances are, of course, estimates, the jury
may have inferred from this testimony that the driver, by
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the exercise of ordinary care, could have stopped within this
distance, and avoided the collision.''
In Chenman v. Paxton's .Admr., 170 Va. 6, 195 S. E. 492,
the accident likewise occurred in the city of Norfolk. The
question of whether Chenman had a last clear chance to avoid
Paxton was one of the issues. The court found that when
the plaintiff stepped out into Bank Street the defendant's
car was at Market Street, approximately 254 feet from the
place where the accid'ent occurred, and was in clear view of
the defendant. The court held that the defendant had the
last clear chance to avoid the injury.
In B,ennett v. Spencer, 167 Va. 268, 189 S. E. 169, the evidence showed "that there were no obstructions in the line
of vision between Miss Spencer's car and the point where
Bennett, the deceased, was standing, for certainly more than
100 feet''. The court, speaking through Justice Browning,
held:
·

*" It may be conceded that the deceased was in a continuous state of contributory negligence, but he was
visible for a considerable distance, and had Miss Spencer
been looking·, as was her bounden leg·al duty, she could have
avoided the accident. It is plain to us that this is a case for
the application of the last clear chance doctrine.''
22*

In the very recent case of Harris v. Wright (Va. 1939), 200
S. E. 597, which went from the Circuit Court of Brunswick
County, Virginia, the evidence of the plaintiff tended to show
that the defP.ndant could have seen plaintiff's intestate for a
distance estimated to be 105 to 120 feet away. The court
held:
'' In that distance, driving at only 30 miles an hour, as tes- ·
tified to by her, she could have stopped the car, or she could
have turned to the rig·ht and avoided the children, and thereby provided for their safety. The instruction was appropriate, and properly submitted the doctrine to the jury."
The court's attention is directed to the fact that in none
of the cases above cited have the defendants had as much
distance as 280 feet-the distance that the defendant Moses
had _in the instant case to stop his car or take some action
to avoid the injury. Recognizing that the doctrine of the last
clear chance implies thought, appreciation, mental direction,
and the lapse of sufficient time to effectively act upon the
impulse to save another from injury, we respectfully submit
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that" 280 feet is sufficient distance, and five seconds is suffi-cient time, for, the defendant, Moses, to have effectively acted
to save plaintiffs' intestate when he saw, or should have seen,
him in the road in front of defendant's car. The instant case
was clearly one for an instruction upon the doctrine of the
last clear chance.
Fou1·th .Assignment of Error: The Coitrt erred in refusing to grmit plaintiffs' instruction 4-R.

Counsel for the plaintiffs tendered to the court instruction
4-J?, ( R., p. 334) which was refused. The instruction is as
-follows:
'' The Court instructs the jury that in the absence of positive evidence to the contrary, there is a presumption of law
that the said J. R. Temple brought his vehicle to a stop before·
entering Highway No. 58, and that he entered said highway
in a proper and lawful manner."
·
*With the exception of the testimony of Mrs. Sophie
Brewer, there is no eyi.dence in the record that plaintiffs' intestate failed to bring his truck to a stop before entering Highway 58 on the day of the accident. The jury couJd
not infer negligence on the part of plaintiffs' intestate from
the mere happening of the accident. The presumption is that
plaintiffs' intestate was free from negligence, -unless there is
positive evidence to the contrary. Yeary v. H olboolc, 171
Va. 266, 198 S. E. 441, 449. The question is whether or not
the evidence of Mrs. Sophie Brewer is such "positive'' evidence.
When we examine the evidence of this witness, we find that
on the morning of the accident she was in the kitchen of a
dwelling house located a half mile directly south of the point
where the lane intersects Route 58. According to her, testimony, she was attending to her usual household duties at
ihe time, and paying no particular attention to traffic on the
highway, or Mr. Temple, as he approached the highway. She
was standing behind a table, and states that she had been
washing string beans to put on the stove, and was, at that
time, transferring them from one pan to another. In order
for her to see the accident, it was necessary for her to look
out of the window and across the field a distance of a half a
mile. She stated that when the Temple truck entered the
.highway from the lane, she saw the Moses automobile, and it
was then approximately 280 feet from the intersection of the
Iane and the highway. This is probable, due to the fact that

. 23*
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the Moses car was traveling· on the highway in a horizontal
position with reference to the way Mrs. Brewer was standing and looking. However, the Temple truck was approach~
ing the highway in a lane which led to the road· directly from
the house in wliich Mrs. B1·ewer was standing, and plaintiffs'
intestate was, therefore, going from Mrs. Brewer in ~ vertical direction. She states that the Temple truck came almost ·
to a standstill, but did not stop.
It is submitted that at the distance Mrs. Brewer was
24* from the highway, *it was impossible for her to tell
whether the truck actually came to a standstill, or nearly
to a standstill. It is not believ_ed that testimony of this character is such positive testimony as is sufficient to overcome
the presumption that the plaintiffs' intestate stopped. his
truck.
The court's attention is directed to the fact that it was
solely upon the testimony of this witness that instruction 4-R
was refused, and that the court granted the defendant other
instructions predicated upon the failure of plaintiffs' intestate
to stop his truck.
We respectfully submit that if the testimony of this witness is credible in one particular, it is equally as credible in
another. The defendant cannot be heard to argue that Mrs.
Brewer· was telling the truth when she said that· the Temple
truck did not come to a standstill, and was not telling the
truth when she says that the Moses car was 280 feet from
the intersection when the Temple truck went on the high- ·
way.
.
The action of the court in granting the defendant certain
instructions, and refusing certain instructions. asked for by
the plaintiffs, was to give to the defendant the benefit 9f so
much of Mrs. Brewer's testimony as was favorable to the defendant, while at the same time, denying the plaintiffs the
bAnefit of so much of the testimony of this witness as was
favorable to the plaintiffs.
With further reference to this assignment of error, counsel
for the plaintiffs observe that if the court was co.rrect in re- /
fusing to grant instruction 4-R, such refusal being based up,on
the testimony of Mrs. Brewer, then it was obviously in error
in refusing to grant ptaintiffs' instruction (3-R) on the doc,..
trine of the last clear chance, and other instructions based
upon the evidence of Mrs. Brewer.

Fifth Assi_qmnent of E1·ror: .The Court erred in grantvng
instruction No. 8.
Counsel for the defendant tendered to the court instruction

1
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8 (R., p. 326)., which, over the objection of counsel for
the plaintiffs, ·was granted. The ·*instruction reads as
follows:
·

"The Court instructs the jury that a person driving on a
main highway has a- right to assume that a person approach. ing or entering a highway from a side road, will first stop
and will not enter or start into the highway without first seeing that such movement could be made with safety, and if
you believe from the evidence in this case that J. R. Temple,
in entering the main highway from a side road, failed to
stop and saw, or, by the use of reasonable diligence could
have seen, the oncoming automobile of John A. :rvroses, and
failed in these 1·espects, then he is guilty of negligence, and
cannot recover, eyen though you may still believe that John
A. Moses was neg·ligent.''
The vice of the first part of the instruction is that the defendant, Moses, frankly admits that he does not know whether
or not plaintiffs' intestate stopped his truck before entering
the hig'.hway. He states that he did not see plaintiffs' intestate until the Temple truck was actually entering the highway.
Had defendant seen the Temple truck approaching the highway, he might have had the right to assume that it would
stop before entering the same. But that was not the case.
The failure of the plaintiffs' intestate to stop before entering the highway did not mislead the defendant, or have any
effect on the manner in which the defendant operated his ca1\
for had a stop been made, defendant would not have observed it. Therefore, this part of the instruction is misleading, and contrary to the admitted evidence. There was no
occasion·to instruct the jury on what the defendant "might
assume'' a person approaching the hig·Iiway might do.
The instruction further told the jury that, "if you believe
from the evidence in this case that J. R. Temple, in entering
the main 11ig·hway from a side road, failed to stop, or saw, or
by the use of reasonable diligence cm.tld have seen, the onc01nin,q automob-ile of John A. Moses, and failed in these respects,
then he is guilty of negligence, and cannot recover, even
though you may still believe that John A. 1\foses was negligent".
26*
*This part of the instruction is based upon the Motor Vehicle ,Code of Virginia, section 2154 (132), which
provides that_:
'' All vehicles, when entering a highway, which is improved,
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~nd hard-surf aced, and is part of the State Highway System, from the side thereof, shall, immediately before eD:tering such highway, stop.''
The only evidence in the instant case that the Temple truck
failed to stop, is the .statement made by Mrs. Sophie Brewer,
who was a half a mile away, that the Temple truck came almost to a standstill, ·but did not stop, before entering ihe
highway. If it be admitted that the Temple truck did not
stop before entering the highway, a breach of this statute does
not become actionable neg·ligence unless such breach is the
proximate cause of the injury.
The purpose of this statute is obviously to require persons
entering a highway to stop, in order better to enable them
to see if there is any approaching traffic. However, whether
an automobile driver, preparing to enter a highway, stops,
or does not stop, the question for his or her decision is the
same, and that is, "Is there any traffic approaching so near
that I will endanger such traffic or myself by entering the
highway!''
At an entrance to a highway where one could see that there
was no approaching traffic for a mile, a person would be
guilty of a violation of this criminal statute were he to enter
such highway without stopping. However, it is apparent
that an entrance into the highway, under those conditions,
would not be actionable neg·ligence. The test as to negligence
is whether or not a reasonably prudent man would have_ attempted to enter the highway under the .conditions existing.
On the day the accident occurred there was no law in effect requiring a driver to stop his car if traffic were a.pp roaching within a clesig·nated number of feet. The only a1j'plfoable statute at that time was the above cited section, which
required a person to stop before entering a public highway,
and the violation whereof is made a misdemeanor. If
27*' plaintiffs' intestate failed to *stop his car on June 11,
1938, before entering Route 58 from the lane, then he
was guilty of violating a criminal statute, and had he livea,
could have been tried and convicted of a misdemeanor. However, the question of whether he was negli,qent in entering the
highway depended upon the facts and conditions then existing
-mainly, the distance the Moses car was from the entrance at
the time the Temple truck went upon the highway. In order
to ascertain this distance, we must again look to the evidence
of Mrs. Brewer, whose credibility_ is vouched for by .the defendant. She states that ,vhen Mr. Temple went upon the
highway, the Moses car was between the second ancl third
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telephone poles west of the entrance-a distance of approxi. mately 280 feet from the entrance. The refor·e, the jury should
have been permitted to determine if, in going upon the highway at the time and under the circumstances and facts then
existing, Mr. Temple acted as an ordinarily prudent and careful man would have acted under similar ·circumstances. If
he did, he was guilty of no negligence. If not, he was negligent. : - It will be noted that this instruction uses the language,
''failed to stop", and "could have seen the oncoming automobile of John~- Moses". The court's attention is again
directed to the fact that Route 58 is extensively travelled
. and tp.at at no· time during a Saturday in the month of lune
· conl<l plaintiffs' intestate have come out of his lane into the
hig·hway without seeing '' an oncoming automobile''.
'rhis road is straight and traffic can be seen for nearly a
mile to the east of the entrance. Surely, it will not be argued.
that it would have been the duty of Mr. Temple, when he
got to the intersection of the lane and the highway, to have
stopped his car and waited for an automobile to pass that
wast-hen a·quarter of a mile away, but in sight and approaching from the east. In every instance, the question is always,
''Would a reasonably prudent man have entered the highway
at the time, under the conditions then existing?"
,
28*
*The effect of this instruction was to tell the jury
that if there were an automobile in sight, or approaching, then the plaintiffs' intestate could not enter the highway. It makes a person entering a highway from a lane, or
side road, the insurer of ~II persons using the highway.
Counsel for the defendant, in support of the instruction,
relied strong·ly upon the case of Otey v. Blessing, 170 Va. 542,
--197 S. -E. 409. . In this case, the court, speaking through J ustice Holt, approved an instruction designated as instruction
No. 2. The said instruction No. 2 reads, in part, as follows :
'' The driver of an automobile will not be permitted to drive
into the path of another automobile, approachin,q da'/1,gerously
near and -in plain 1;iew. '' (Italics supplied.)
Ju.stice Holt, in commenting on this instruction, said:
"Instruction No. 2 told the jury that if Otey entered the
Lee ·Hfo;hway without looking, when Blessing's car was dan-,
gerously near, he was guilty of negligence. This is true.'"
This ·statement of the court supports our argument that
µistruc~ion No. ~' in the instant case, is erroneous. !t will
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be noted that instruction No. 2, discussed by Justice Holt,
did-not tell the jury that it was negligence for Otey to ha:ve
entered the road if he could have seen the oncoming automo.
bile of Blessing. It told the jury that Otey was guilty of negligence if he entered the road when the Blessing car was in
plain view and dangerously near. Had the words "plain
view'' and '' dangerously near'", been inserted in instruction
No. 8, that would have cured the objection under consideration. It would have then· been a jury question., whether or
not the Moses car was dangerously near and too close to the
intersection for an ordinarily careful and prudent man to
have entered the highway at the time and place where plain...
tiffs' intestate entered the same.
_The effect of giving instruction No. 8., in the language in
which it was given operated to instruct the plaintiffs out of
court. It directed a verdict, for it is not denied by plain- .
29* tiffs that when the Temple truck entered the •highway,
the Moses car was approaching. However, it is denied
that the car was ''dangerously near''··-when the Temple truck
entered the road. And this contention is amply supported by
the evidence of Mrs. Brewer that the Moses car was approximately 280 feet away when the Temple truck entered the·
road.
It is respectfully submitted that the court erred in grant-.
ing instruction No. 8 for the reasons aforesaid.
In support of petitioner's argument of this assignment
of e:r,-ror, the court ts attention is directed to the cases cited ·
in a discussion of the third assignment of error.

Sixth Assigmnent of Error: ·The Court erred in ref,u,sing
to ,grant the plaintiffs a 111ew trial upon the ground that the
juror C. N. Cross was incompetent.
·

It appears from the affidavit of 0. }4:. Wilson (R., p. 20)
that during the month of November, 1938, on a trip from
South Hill to Lawrenceville, Virginia, on Route 58, at the
scene of the accident in question, C. N. Cross pointed out to
0. M. Wilson the place of the occurrence of the tragedy and
stated that Mr. Temple was one hundred per cent to blame
for the accident; that he killed tl1e wife of the man driving
the Ford car, and butchered up a number of other people~
'rhe juror further stated that the case had been put off one
time and that they would keep ''dickering'' around until they
w·ore it out, and finally wouldn't do a '' durn" thing about it
It would also appear from the affidavit, that the juror, Cross,
was indignant or worried for fear that the Temple estate
~
might "wiggle'' out of responsibility.
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0. M. Wilson and the juror, C. N. Cross, were intimate and
close friends. Each of these gentlemen are large bright tobacco farmers of Brunswick County. 0. M. Wilson, the person who made the affidavit, owns and operates seven farms
and resides near Lawrenceville on Route 58.
The conversation had between Wilson and Cross was not repeated by Wilson until after the trial,-in fact he did not
know that C. N. Cross was on the jury until he read an account of the trial on the Saturday following February
30* 14, *1939, in the Brunswick Times-Gazette, at which time
he observed that C. N. Cross had served as a juror on
the case. ·wilson did not then volunteer to give this information to any party in interest but casually mentioned the same
to Mr. M. P. Wesson, one of his friends, commenting to :Mr..
Wesson that it did not appear to him that Cross should have
served on the jury, in view of the statements which he had
made to him concerning the case. Mr. Wesson, in turn, conveyed this information to counsel for the plaintiffs, who
thereupon approached Wilson and secured from him the affidavit under date of February 22, 1939. Mr. Wilson thereafter
communicated with C. .N. Cross, the juror, and advised him
that he had innocently repeated the conversation which he
and Cross had had at the scene of the wreck, thinking that
the case was at an fmd and that there could be nothing further
done about the matter, but that counsel for the plaintiffs had
approached affiant and had secured from him an affidavit
setting forth the facts_
.
On the 4th day of March, 1939, the juror, C. N. Cross, in
company with 0. :M. Wilson, went to the office of L. J. Hammack, of counsel for the plaintiffs, and there, in the presence
of Wilson, L. J. Hammack and A. S. Harrison, Jr., made an
affidavit (R., p. 23) in which he admits that he went to South
Hill during the month of .November, 1938, with 0. M. Wilson;
that he and 'Wilson traveled alone in Wilson's car; that they
passed the ~cene of the accident on Route 58, and shortly
before reaching the scene of the accident the juror, C. N.
Cross, and Wilson were discussinO' an accident which the
son of Cross had had with one Shelton Daniel. In fact, the
juror, C. N. Cross, in his affidavit practically admits in detail
all that 0. M. w·ilson had set forth, except that be savs that
he does not recall the discussion relative to the Temple-Moses
accident. Cross, however, in his affidavit says that he does
not deny t]iat he made the statements charged to him by "\Vilson, but snuply says that he does not recall the same. It is
- significant to note that Cross in his affidavit, which he carefully read before signing· the same, certifies that he regards
0. M. Wilson as a truthful man. The reputation of 0. }.if.
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Wilson for truth and veracity was never questioned. On
31 * the *contrary, W. E. Elmore, Clerk, H. E. Valentine,
Sheriff, J. B. Clarke, Deputy Sheriff, and II. D. Blackwell testified that 0. M. Wilson is a man of good reputation
for truth and veracity.
Certainly plaintiffs knew nothing of this opinion which had
been formed and expressed by C. N. Cross until after the trial.
Wilson had related the incident to no one until he saw in the
newspaper that Cross had served as a juror in the case.
From a reading of the affidavit of O. M. Wilson and the
evidence in open court in support hereof, it is apparent that
the opinion so formed and expressed by the juror, Cross, was
an unconditional, unqualified, positive, and biased opinion.
It nowhere appears that the opinion was based upon any reports, rumors, or newspaper accounts of the accident. The
opinion, therefore, was not a hypothetical, conditional, or
qualified opinion.
.
While this is a civil action, nevertheless, it is one of great
importance. In the instant case there is a judgment against
the estate of J. R. Temple in the amount of $10,000.00, with
many other separate actions for damages growing out of the
same transaction still to be prosecuted. With the tremendous
amount involved certainly the Temple estate is entitled to a
fair and impartial trial by a fair and impartial jury.
In the discussion of this assignment of error, we are fully
aware that the trend of modern decisions has brought about
some relaxation of the rules as to the competency of jurors.
It is. fully realized that this Court has repeatedly held, especially in recent years, that a juror should not be disqualified
from the mere expression· of an opinion based upon some information which bas come to his ears pertaining to the case,
because such a practice would, of necessity, eliminate as jurors
persons who read the newspapers and follow current events,
and would leave only the ignorant and the uninformed to perform the important duty of jury service.
32*
*From a review of the authorities dealing with this
question, we reach the conclusion that this Court has unmistakably held that where the opinion formed and expressed
by a juror is conditional, qualified, or hypothetical, the juror
nevertheless is competent to serve. On the other hand, it is
true that this Court has consistently held that when a juror
has formed and expressed
positive, fixed, unconditional,
unqualified, and biased opinion, he is an incompetent juror.
In the case· of .Abdell v. Commonwealth, decided a few weeks
ago, the opinion formed and expressed by the juror, Gornto,
made the basis of an exception, was not a fixed but a hypothetical opinion.

1
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In the case of Cox v. Commonwealth, 140 Va. 513, 162 S. E.
178, Judge Hudgins gives us an illuminating review of the
authorities dealing with the question under consideration. In
the Cox case, however, the persons who made the af.fidavits
as to the opinion which had been formed and expressed by the
juror, Davis, were proved to be persons of ill repute. Walter_
Smith, one who made an affidavit in the Cox case, three days
later made a sworn statement which nullified the effect of
the first, and when he came to testify in open court his evi. dence was not in accord with either affidavit. The Court
could, the ref ore, arrive at no correct conclusion as to what
statements the juror, Davis, had actually made.
This Court, in the Cox case, refers to the opinion of the
trial judge wherein it was said that if the-Court were satisfied
the juror made statements attributed to him, the Court would
have, beyond a doubt, granted the accused a new trial. After
reviewing the evidence in the, Cox case, this Court reached the
conclusion that a fair inference from the whole testimony,
and the opinion of the trial court was that probably Davis,
on hearing the report that Cox had murdered Officer Wood
and had suffered hogs to devour his brains, either said
i"33*' or agreed •with Walter Smith that. if the report were
true, Cox ought to be electrocuted.
It. will thus be seen that the opinion expressed by the· juror,
Davis, as viewed by this Court, was a conditional, qualified,
or hypothetical opinion, and in keeping with the authorities,
this Court affirmed the decision of the trial court.
Likewise, in the case of Ballard v. Commonwealth, 156 Va.
980, 159 S. E. 222, this Court, in an opinion delivered by
Judge Holt, followed the rule as established by a line of
decisions in this jurisdiction, when it held that the jurors,
Jordan, McCienuy and Jolly were competent, and that it was
not reversible error for them to have served on the case
because such opinions as they·had formed were brought about
from reading accounts of the homicide in the Norfolk and
Suffolk papers. The opinions of the jurors, therefore, were
conditional, qualified, ·or hypothetical.
The Abdell, Cox, and Ballard cases, supra, are referred to
because they are typical of many cases in this jurisdiction,
holding that a juror is not disqualified merely because he l1as
expressed a hypothetical opinion.
The case under consideration, however, approaches more
nearly and is governed, we submit, by the following authorities:
1

Pitchford v. Commonwealth, 1135 Va. 654, 115 S .. E. 707, 16
35 C. J .. 327, 16 R .. C.. L .. 261..

9. J. 1154,

/•,/,i_j_fu. .. _ ~ '
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Parsons v. Connnonwealth 1 138 Va~ 764, 121 S. E. 68.
Winn v. Commonwealth, 160 Va. 918, 168 S. E. 351.
Baussell v. Comm.onwealth1 165 Va. 669, 181 S. E. 453.
In Pitchford v_ Commonwealth, supra, the juror, Nanny,
had formed and expressed a fixed opinion as to the guilt of
Pitchford a few days before the trial,, saying that Pitchford
should be punished. Judge Sims, speaking for the Court, with
reference to the juror., Nanny, said, in part:
·
'' And his statement that his decision was based on the evi.. ·
dence in the case amounts to nothing as tending to show that
he was unbiased, since, having a fixed opinion when he went
upon the jury that the shooting was not in self-defense, he
natu~·ally believed the witnesses for the Commonwealth who
testified to that effect, and disbelieved the accused and his wit..
nesses, who testified to the contrary, and hence could readily
say, as he did, that his decision was based on the evidence."
34*

*The case, of- course, was reversed on account of the
failure of the trial judge to grant a new trial.
Likewise, in the case of Parsons v. CommoniveaUh, the opinion formed and expressed by the juror, Hurt, was an unconditional and unqualified opinion.. The case was accordingly
reversed on account of the failure of the trial court to grant
a new trial on the /ground of the incompetency of the juror.
In the case of Wimi v. Commonwealth, supra, the juror,
Swain, shortly before the trial, expressed a fixed, unqualified,
and unconditional opinion that the accused was '' guilty as
hell''. Nevertheless, when examined upon his voir dire, he
did not disclose to the Court that he had formed and expressed
an opinion that the accused was guilty. This juror was examined again in open court, after the trial, at which time he
stated that he went into the jury box with an open mind, and
tried to wipe his mind clear of anything he had heard.
This Court, however, in an opinion by Judge Gregory, reversed the trial court, set aside the verdict of the jury, and
remanded the case for a new trial.
We submit that a statement by a juror in a civil case before the trial to the effect that one of the litigants is one hun-dred per cent to blame is as positive, unqualified, and unconditional as is the statement of a juror before the trial of a
criminal case that the accused is "guilty as hell''.
It will be remembered that in the Winn case, while the juror,
Swain, made the statement that the accused was '' guilty as
hell", he did not even go so far as to say that he should be
punished.
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In the instant case tb.e juror not only expressed an opinion
that the Temple es_tate was one hundred per cent to blame,
but went further. ~cl expressed a fear or apprehension lest
the ·Temple estate in some way escape liability. This would
indicate not only prejudice and bias against the Temple est.ate on the part of the juror, Cross, but suggests bitterness
and a desire to mulct the Temple estate with damages.
35*
*Aside from life, liberty, and the pursuit of happiness, the thing we perhaps treasure most is the ownership and enjoyment of property. It is needless,. therefore,
to say that a man's property should not be taken away from
him lightly. "\Vith a $10,000.00 judgment against plaintiffs,
and other actions pending in large amounts, growing out of
the same transaction, we feel justified in asking this Court
that the estate of J. R. Temple be given a fair and impartial
trial of the instant case by a fair and impartial jury, free
from exception.
It was error, therefore, for the Court to refnS"e to grant the
plaintiffs a new trial upon the ground that the juror, Cross,.
had formed an expressed opinion before the trial, as hereinbefore more fnlly pointed out.
Seventh A.ssignnient of Error: Tlie Co'ltrt erred in permitting Officer Dameron, over the objection and exception.,;
of plaintiffs, to read f ronz a chart prepared by the Di1.,1ision
of Motor JTehicles of Virginia, as the distance 'Witliin whiclt
an au.tomobile can be stopped at certain speeds.

to

In view of the physical facts and other evidence surrounding the accident, counsel for the plaintiffs were astonished
when the defendant, John A.. Mo.ses, testified that immediately
before tlle accident he was operating his automobile at the
modest speed of from 40 to 45 miles an hour. It is obvious,
therefore, that when R. F. Ellis, a witness called by the defendant, was on cross examination (R., p. 221), with referenee
to the distance in which a 1937 Ford V-8, with brakes propperly adjusted, could be stopped, traveling at a rate of from
40 to 45 miles an hour, counsel for the plaintiffs was endeavoring to elicit information from the witness which would sho,"that the defendant, .John A. :Moses, if his evidence as to the
speed were tme, had a last clear chance to avoid the accident.
. Mr. Ellis is the Ford dealer at Lawrenceville, Virg·inia, ancl
is experienced in matters of this nature. From Iiis knowledge and experience, it appears that a car of th~ type being~
operated by the defendant, at the aforementionecl speed, could
be stopped within a dista,nce of 50 feet.
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*After this P.YidP.nce had been introduced, the defendant, realizing the danger of the same, sought to contradict his own witness, R. F. Ellis, by recalling W. S. Dameron, .Tr. (R., p. 225), at which time counsel for the defendant
handed the witness some publication which they called a
chart, purporting to have been prepared by the Division of
Motor Vehicles of Virginia.
Over the objection and protest of the plaintiffs, Office:r
Dameron was permitted to read from this chart into the record a statement to the effect that a car going 40 miles an
hour could be stopped, with lawful brakes, in 100 feet; at a
speed of 45 miles an hour within a distance of 126.6 feet; at
a speed of 50 miles an hour within a distance of 156.25 feet,
and at 35 miles an hour within a distance of 76.5 feet. Officer
Dameron did not know the author of this publication, nor
upon what information the same had been prepared, and the
person who might have published the same was not called upon
to testify, for which reasons the plaintiffs were deprived of
the right of cross examination. This evidence is clearly objectionable because the same is hearsay.
This Court held, in the cas~ of N o-rfollc ¢ TV estern, Rv. Co.
v. Reeves, et al., 97 Va. 284, 33 S. E. 606, that it was error to
introduce in evidence a newspaper publication showing the
quoted value of stock on a certain day (the action being
against the railway company for damages for delay in delivering cattle on the market) upon the ground that the evidence
was violative of the hearsay rule.
Not only is the evidence of which we now compiain in violation of the hearsay rule, but it was inadmissible in this case,
for the purpose for which it manifestly was introduced, because from the evidence of Officer Dameron it appears that
this is merely a chart which is used in making semi-annual
tests of automobiles in order that they may pass inspection
to be operated upon the highways of this state. A. 1917
Model-'1~ :E1 ord, therefore, which would answer the require. ments of this chart, would pass the semi-annual inspec37* tion, and be *permitted to operate upon the highways,
but no one would contend that a 1\fodel-T Ford could be
stopped as readily as a 1Ford V-8 1937 Model Coa.ch with
4-wheel brakes, properly adjusted.
,
The real question before the Court on this phase of t}le
case, was within what distance a car of the same type of the
one being operated by l olm A. Moses could have been stopped
under substantially the same conditions prevailing at the
scene of the accidP.nt.
Under the law obtaining in this jurisdiction, publications
in the form of newspapers, bulletins, charts, or otherwise
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are not admissible. It is proper only for a person to testify
in matters of this nature from his own knowledge and from
experiments made by him with cars of the same type under
similar conditions.
In this connection, we invite the
Court's attention to the case of R. F. Trant, Inc. v. Upton,
159 Va. 355, 165 S. E. 404.
.
Officer Dameron did not claim to have any knowledge as
to the accuracy of the chart from his own experience, or experiments made by him.
We here direct the Court's attention to the fact, however,
that even according· to this chart ·or publication the defendant, John A. Moses, had, in fact, a last clear chance to have
avoided the accident, as is more fully disclosed in a former
assiglllllent of error.
~
It is submitted, therefore, that the action of the Court in
permitting Officer Dameron to read from the publication as
aforesaid, was doubly erroneous and prejudicial to the plaintiffs, in that it not only violates the hearsay rule, but 1lre
chart was manifestly published for a purpose foreign to the
issue here ·befo_re the Court, viz.; within what distance the
:Ford V-8 operated by John A. Moses could have -been stopped
traveling at a speed of from 40 to 45 miles an hour.
It is accordingly respectfully submitted that the action of
the Court in this respect is prejudicial and reversible error.
t!B-ighth Assignment of Error: The verdict is contrary
to the law and the evidence and the Court erred in re(using to set it aside on this ground.

38 t

The defendant, Moses, has recovered upon his counter- .
claim. This verdict is based upon his own testimony which
is corroborated in part by -other occupants of his car, and
which together contains the whole statement of his case. This
is the evidence upon which the verdict is based. The defendant, when he :files a counter-claim and seeks to recover upon it,
assumes the same burden of a plaintiff and is entitled to no
stronger case than his own testimony shows. Mr. ,Tustice
Spratley, in.the recent case of South Hill Motor Co. v. Gordon,
200 S.. E. 637, says:
'' The plaintiff can make no stronger case than is shown by
his own te~1imony. He i~ bound by his account of wliat he
saw and did. His own evidence discloses that he was g·uilty
of contributory negligence as an efficient and proximate cause
of the collision. (Tlui,lhimer Bros. v. Casci, 160 Va. 439, 168
S. E. 433 ; Ohakales v. D.iiovamides, 161 Va. 48, 170 S. E. 484;
Vir_qinia Electr,;Jc ~ Power Co. v. V 6],lin.es, 162 Va. 671, 175
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S. E. 35; Bastwtt ~ Co. v. Woodl 146 Va. 654, 132 S. E. 700;
.Davis v. Dozier, 139 Va. 628, 124 S. E. 411; Massie v. Firm.stone, 134 Va. 450, 114 S. E. 652.)"
If then, on this lcsUmony, the defendant does not make out
a case, the verdict is wrong and should be set aside. This
witness, in substance says, that he was driving at a speecl not
in excP.ss of 4n miles an hour when he first saw the Temple
truck entering the highway and that he was only about 30
feet from it at that time; t4at the impact occurred in the
center of the ~ighway; that his car was under proper contr'ol
and its brakes in perfect condition. All of these statements
except the one in regard to the brakes, wheri c9nsidered in
the light of the physical facts surrounding the accident, and
which are plainly shown by undisputed testimony and the ·exhibits .filed in the record, are manifestly untrue.
·
.(a) THE SP]~ED AT ,vHICH THE DEFENDAN'J'S C~t\.R-

WAS TRAVELING C.A.N BE JUDGED BY THE EFFECT OF THE IMPACT AND ESPECIALLY IS THIS
TRUE WHERE THE EVIDENCE IN THE ROADWAY
SHOWS THAT ITS WHEELS 'WERE LOCKED BY
THE APPLICATION OF THE BRAKES FOR A DISTANCE OF 39 FEET BEFORE THE COLLISION OCCURRED.
Yet i:11is witness tells the court tliat his initial speed
was not over 45 *miles au hour. He struck the Temple
truck with such terrific force that it was driven in a
direction opposite from that in which it was traveling without appearing to touch the earth a distance of 47 feet. In
these circumstances, the statement of the speed is incredible
aR no car traveling at such a rate of speed after the application of its brakes could ·possibly have struck an obstacle with
such force aH is F:hown here. In addition to that, the defendant's car, after the impact, proceeded on its journey with
Hs wheels loclwd u distance of 37 feet (R., p. 231---evidence
A. P. Hudson).· These results are so inconsistent with the
statement made 1:,y the witness as to ~iolate physical laws. The
statement as to the distance which the car was propelled by
the impact, the distance at which the brakes were applied,
and the distance which the defendant's car proceeded after
the impact are taken from the scene of the accident. They
are shown by marks in the road a.nd are not deni~d or ques.
tioned by anyone.
39*
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(b) THE DEFENDANT FURTHER STATES THAT HE
WAS VERY CLOSE TO THE POINT WHERE THE
PRIV1\.'l'E DRIVEWAY ENTERS THE HIGffWAY BEFORE HE SAW. THE TElvlPLE TRUCK.
His expression is, "It popped out right in front of me".
This statement, too, is open to the. same objection as the one
just considered. It is not, and cannot be, disputed that the
point of the collision was on the extreme north side of the
highway which was the right-hand side with reference to
persons traveling· west as Temple was, and the marks in the
road show that the collision occurred at least 19% feet west
of where the. -drive,vay entered the highway. Even if ~loses
had been only driving1 at 45 miles an hour, the Temple truck
could not have possibly progressed to the point where t.h(S.
collision occurred before it would have been struck by Moses'
car, and this, too, is incredible testimony.
(c) ANOTHER OBlECTION TO THIS TESTIMONY IS
THAT THERE ,vAS NOTHING TO OBSTRUCT
THE VIEW OF THE DfilF'ENDANT.
There was nothing to obscure the approach of the Temple
car to the highway and the refore, nothing· from behind
40* which he could "pop out". Fortunately, *photographs
of the scene of this accident were taken on tl1e day that
it occurred. An examination of these exhibits will show that
the highway at this point passes through open fields; that
there is no obstruction which could possibly have concealed
the Temple truck from the view of the defendant, traveliug
along· the highway for a very considerable distance before he
reached the point where the highway was entered by the driveway. If, then, the defendant failed to see the Temple truck
until it entered the hiA·hway, there can be only one explanation of his failure, he did not keep a proper and reasonable
lookout when tra.velinA· alonµ: the road at a terrific rate of
speed, thus endangering the occupants of his own car and all
others using the highway. The point at which the accident
occurred is plainly sl10wn by n cut in the surface of the road.
This cut appears on the photographs and was made by the
left front brake clrnm of the defendant's car. After the
accidP.nt. it appeared that the left front ,vhP.el of the defendant's ear was broken ·down, thus carrying the brake drum to
the surface of the road. The tires on neit11er of the cars were
broken. Yet, the cut in the highway was made by some metallic instrumentalitv and on the left front brake drum of
the Moses' car the ;oad material was adhering· when it was
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examined after the accident. This shows that the statements
made by :Moses that the accident occurred in the center of
the road and that he was only .30 feet from the point where
the driveway entered the highway when the Temple truck
came in view, are inconsistent and in conflict, not with or'al
testimony, but with the physical conditions conclusively
shown to exist. This statement is based not upon the testimony of witnesses, but upon marks in the highway, the ap.pearance of the brake drum on the left side of the defendant's car, marks made by his wheels after the application of
the brakes, and the position of the two vehicles immediately
after the accident. The testimony is in conflict with what the
courts call '' the physical facts'', and is· unworthy of belief,
by which we do not mea_n to say that the witness intentionally
falsified, because his intention is immaterial. The ma41 • terial thing is that his *statement is not true.
In the case of Anderson v. 0. & 0. Railroad, 93 Va. 658,
25 S. E. 497, Cardwell, J ., uses this language :
"Althoug·h a writ of error is heard in the appellate court
as upon a demurrer to the evidence, yet the Court is not
obliged to accept as true what in the nature of things could
not have occurred in the manner and under the circumstances
narrated or what is not susceptible of proof. I1_1 the case
at bar the accident could not have been caused in the manner
stated."
In this case, the plaintiff charged that he had been kicked
by a brakeman off a freight train, had fallen, and the train
had run over him and he had lost a leg. The evidence shows
that the plaintiff wasjn such a. position at the time he left the
train that it would have beei1 impossible for the brakeman to
have kicked him off. The court set aside a verdict for the
plaintiff, the testimony being incredible. In the leading case
of Nor.folk & TV estern Railroad v. Crowe, 110 Va. 798, 67
S. E. 518, the same Judge delivering the opinion, uses this
language:
"Courts are not required to believe that which is contrary
to human experience and the la:ws of nature, or which they
· judicially know to be incredible, and although a plaintiff
in error occupied the position of a demurrant to the evidence,
yet if the verdict of the jury is dependent for its support·
upon testimony of witnesses ,\..hich is contradicted by the
. concP.ded facts in the case, it will be set aside and a new
trial awarded.''
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A court is not bound to stultify itself by allowing· a verdict to stand, although there may be evidence, tending to
support it where the physical facts demonstrate such evidenc.e
to be untrnP. and the verdict to be unjust and unsupported
in law and in fact. A~:ain in Norfolk di Western Railway
Com,pany v. Strickler, 118 Va. 153, it is said by the Court:

"In view of the physical conditions, plaintiff's testimony
that he looked and listened when approaching· the railroad
track and neither saw nor heard the railroad motor truck, it
is held incrP.dible and will not support a verdict.''
In the last case it was shown that the view of the railroad
track was unobstructed for some 500 feet and the witness
42* stated that he looked but did not *see the approaching
motor truck.· The court hP.ld that had he looked, he
would havP. been compelled to have seen the motor truck and
that if he did not look he is guilty of such negligence as will
defeat his recovery.
Courts will not allow verdicts to stand when they rest
. upon evidence which is contrary to physical facts and human
experience. Nor will courts accept as true statements which
if made out of court no one would believe. Sou,thern Radlroad v. Davis, 152 Va. 548; Nor folk ct ·1Yestern. Rwy. V. Eley,
157 Va. fi68; Johnson v. R. F. cl!; P., 160 Va. 766; Mitchell v.
. . Soitthern Railroad, 118 Va. 642; C. <fr 0. v. Barlow, 155 Va.
86:-l; C orwmonwealth v. II a.rvey, 103 Va. 853; ..A.. C. L. v. Newfon, 118 Va. 850; Lynchbitr.q v. lflri_qht, 161 Va. 251; Virginia
Electric Co. v. Mercer, 161 Va. 666; Norfotk d Western v.
'Hardu . 152 Va. 78:-l; Equitable v. Stieff'ens, 154 Va. 281; Kelly
v. Scheneller, 148 Va. 701; Lincoln v. Srnith, 150 Va. 95; Penn in.qt on v. .Tenkin,s, 190 Va.186; Hani11iack v. Norfolk ct Western, 149 Va. 829; Bi1,nch v. Grace, 191 SE. (Va.) 672.
In tl1e case of KellJJ v. Scheneller, supra, the court holds
that marks made in the hig;hway by the tracks of the automobile are physical facts which should control if the evidence
is plain on the subject, but that in that case the evidence of
the location of the tracks was not clear. In this case there
is no doubt a.bout the tracks made by the automobile after
thP. brakes wer~ applied. The marks were apparent in tho
road, were testified to clearly and are not contradicted. The
purpose of introducing testimony is to arrive at the truth
which is said to be '' a conformity of words, ideas and relations with the nature and reality of events and things".
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If, therefore, the testimony fails to come up to this definition, it cannot be said to present the truth and the verdict
bat-ed upon such evidence is, the refore, con.trary to the law
and the ~vidence -and cannot be sustained by the court.
We repeat, that tl1e intention of the witness is immaterial.
The fact that his evidence is untrue, is the material point,
and if this be established, then under the authorities just
cited, the verdict is erroneous as being based upon false testimony no matter what may be the intention of the wit4;1·:.-: n~ss. If the *portions of the testimony of the defendant, Moses, which, we think, are here shown to be incroclible, are eliminated from his evidence, it will be seen
that it leaves no sufficient testimony upon which a. verdict
can be based, nor is the case here strengthened by corroboration. Again, it is obvious j:hat if the defendant had kept a
reasonable lookout, he would have been compelled to have
seen the imminence of the danger and prqbably as he, himself, states could have avoided the accident.
In the case of Yellow Cab v. Gulley, 194 s~ E. 686, .Justice
Spratley uses the following language:
••One who keeps a lookou~ and fails to take advantage of
what it discloses, is as guilty of negligence as one who fails
to keep a lookout. The result is the same. He who doesn't
take heed of a danger signal, plainly seen with the eyes, might
just as well shut his eyes to the signal. It is true today as it
was in the days of the prophet Isaiah, that the fate of one
who seeth but observeth not, is preordained. The rule that
one should exercise ordinary and reasonable care to avoid
danger, is as old as the law of self-preservation. None are
so blind as those who will not see.''
·
Again, in the case of Johnson v. Harrison, 161 Va. 804, 172
S. E. 259, Mr. Justice Gregory uses this language:

"It is not to be denied that the driver of the car might
be guilty of negligence though he is proceeding at a slow
rate of speed. And caution in the matter of speed will not
absolve him from the duty of keeping a proper and effective
lookout for oncoming vehicles w1rnn he is about to enter au
intersection.''
The case of Otey v. Blessing, which is strongly relied upon
by the defendant, is materially different in its facts from the
case at bar. In that case, Blessing was proceeding along· the
hig·hwa.y, Otey traveling in the same direction was following
a portion of the highway which had been abandoned and ran
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almost parallel with the road used by Blessing. The occupants of both cars were fully aware of the presence of the
other. Blessing, as he prope:dy should, as he approached the
point where the road being used by Otey entered the highways
applied his brakes and reduced the speed of his car to
44* control. Otey, *when he reaehed the point of intersection stopped before entering the highway, and Blessing,
assuming, as he had a right to assume, that he did so for the
purpose of allowing him to pass, immediately speeded up
his car. Otey, without any reason what~oever, pulled out
immediately in front of Blessing·'s car. Blessing was lured
into proceeding by the stopping· of Otey when he reached the
main highway and the court very properly held that Otey
was guilty of such negligence- as entitled Blessing to recover.
There is not)ling of this kind in the instant case,· and petitioners respectfully submit that the verdict is contrary to the
law and the evidence and the court erred in refusing to set
it aside.
CONCLUSION.
In conclusion, it is submitted that the evidence in this case
shows that plaintiffs' intestate, J. R. Temple, was g'Uilty of no
negligence, in the operation of his International truck on the
day the accident occurred, that ca.used, or contributed to,_ tile
injury sustained by the defendant. On the contrary, the evidence is that he entered the highway in a careful and cautious
·manner, and at a slow rate of speed; that he had crossed
over the left, or southern lane of traffic, had gotten on his
· right side of the road, and had proceeded towards Brodnax
on his right side of the road for a distance iri excess of 19
feet before he was struck by the · automobile of defendant;
that the accident occurred wholly on the northern, or right,
side of the road, with reference to the direction in which plaintiffs' intestate was traveling; that the ~mtomobile of the defendant was being operated at an excessive rate of speed,
estimated by witnesses to be between 60 and 75 miles an hour1
and ~t such speed that the Temple truck, upon being struck
was hurtled through the air for a distance of 47 feet before it
came to a stop.
We submit that the sole proximate cause of the acci45* dent was the *excessive speed at which the defendant
was operating his car, and his failure to operate his
. Gar on the right, or proper, side of the highway, and to maintain a lookout for other cars using, or ente1~ing, the big·hway,
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Furthermore, irrespective of the negligence of plaintiffs' intestate the evidence plainly discloses that the defendant had a
last clear chance to avoid the accident.
For reasons, heretofore given in arg·ument of the various
assignments of error, it is submitted that the verdict of the
jury is without evidence to support it, and the court erred in
refusing to set it aside.
It is further submitted that the court erred in granting to
the defendant instruction No. 8; in refusing to grant the plaintiffs instructions Nos. 1 R, 2 R, 3 R and 4 R; in permitting
Officet Dameron to testify with reference to the chart which he
did not prepare and had never seen prior to the day of the
trial; and in refusing to set aside the verdict of the jury and
grant the plaintiffs a new trial, upon the ground that the
juror, C. N. Cross, was not a fair and impartial juror, he
having, prior to the trial, expressed a fixed opinion that the
accident was caused by the negligence of plaintiffs' intestate.
We, therefore, respectfully submit that the judgment com~
plained of in the foregoing petition should be reviewed and ·
reversed.
A copy of this petition for a writ of error and supersedeas
was delivered to counsel for the defendant in error on the
22nd day of May, 1939.
This petition is adopted by petitioners as their brief, and
counsel ask leave to be heard orally upon the presentation
of this petition.
Respectfully submitte~,

SALLIE B. TEMPLE,
WILLIAM J. TEMPLE,
ROY R. TEMPLE,
Administrators of the estate of John
Robert Temple, deceased,
Petitioners,
By Counsel.
L. J. HAMMACK,
.A. S. HAR.RISON, JR.,
B. A. LEWIS,
Counsel for Petitioners.
*"\Ve, L. J. Hammack, B. A. Lewis, and A. S. Harrison,
,Tr., attorneys, practicing in the Supreme Court of Appeals of Virginia, do certify that in our opinion there is sufficient matter of error in the record accompanying this pe-
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tition, to render it proper that the judgment complained of
be reviewed and reverse.d.
L. J. HAMMACK,
A. S. HARRISON, JR.,
B. A. LEvVIS.

Filed 5/23/39.
E.W. H.
June 7. 19:-l9. Writ of error and supersedeas awarded by
the court. ·N9 bond requiret.t.
M.B.W.

RECORD
VIRGINIA:
· Pleas before the Circuit Court of the County of Brunswick, at the Courthouse thereof, on the 11th day of Maren,
1939.
Be it rP.membered that heretofore, to-wit: At Rules for
the Circuit Court of the said County of Brunswick, on the
Second August Rules, 1938, came Sallie B. Temple, William
,T. Temple and Roy R ..Temple, Administrators of the Estate
of ,John Robed Temple, deceased, and filed their Declaration against J ohu .A. Moses, of Trespass on the Case, which
Declaration is in the following words and figures, to-wit:
Sallie B. Temple, William J. Temple, and Roy R. Temple,
Administrators of the estate of J ohu Robert Temple, deceased, Plaintiffs,
·

v.
eTohn A. Moses, Defendant.
DECLARATION.
The Raid Sallie. ~- Temple, William J. Temple, and Roy
R. Temple, Admm1strators of the estate of John Robert
Temple, deceased, complain of the said John A. Moses of a
plea of trespass on the case, ~or this, to-wit:
That heretofore, to-wit, on Saturday, June 11th, 1938, at
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a.bout eleven: o'clock A. M., the said John .A. Moses was the
owner, operator., and driver of, and had under his control, '
a certain automobile, known as a Ford· V-8 Coach,
page 2} which the said John A. Moses w·as operating on.,
over, and along a certain public highway, known as
Route No. 58, in the County of Brunswick, Virginia., about
four miles southwest of the town of Lawrenceville, Virginia,
proceeding in an easterly direction.
Tl1at, at said time, the plaintiffs' decedent was the owner,
operator and driver of, and had under his control., a certain
automobile truck kno"'~ as an International Truck, and was
proceeding along said highway No. 58, in said County of
Brunswick, Virginia, in a westerly direction.
Whereupon, it became and was the duty of said John A..
Moses so to operate the said automobile which he was driving, as not to injure or imperil other traffie on said highway,
and especially not to injure plaintiffs' decedent; That it became, and was, the duty of the said J olm A. Moses to drive
and operate the said automobile in a careful and prudent
manner, at a speed which was lawful, reasonable, and p-roper,
having· due regard to the surface, traffic, and- width of said
highway, and t>f any other conditions existing thereon, so
as not to endanger the life, limb, or property of any other
person driving on said highway; That it became the duty of
the said John A. Moses to keep said car, which he was driving·, under proper control; That it became, and was, the duty
of the said John A. Moses to drive said car on the right half
of the highway, with reference_ to the direction in
page 3 ~ which he was proceeding; "11hat it was, and became
the duty of the said John A. Moses, · in meeting
plaintiffs' decedent to g·ive to plaintiffs' decedent, as nearly
as possible, one-half of the main travelled portion of the
roadway; That it was, and became, the duty of the said John
A. Moses to ha~e his said automobile equipped with adequate
brakes, properly adjusted; That it was, and became, the duty
of the said J olm A. Moses, in ascending a hill, over whfoh
he could not see, immediately prior to the collision hereinafter mentioned, to proceed with care and caution, commensurate with the occasion; That it was, and became, the
duty of the said John A·. Moses, in the operation of his automobile, as aforesa.id, not to cause or permit more than two
persons to ride upon the front seat thereof; That it was, and
became, the duty of the said J·ohn A. Moses to make, keep,
and maintain a proper lookout for other automobiles _and vehfoles using said highway, and to otherwise drive his said
car in the manner and form prescribed by the laws of the
State "of Virginia.
.
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But, the said John A. Moses, notwithstanding the duties,
responsibilities and obligations, as aforesaid, but in utter
disregard of them, and each of them, did then and there, at
the time and place hereinbefore set out, drive ancl operate
his said automobile in a careless, reckless, neg·ligent and unlawful manner, in violation of his said duty not to injure or
imperil othe1· traffic on said highway; in violation
page 4 ~ of his duty to operate his said automobile in a careful and prudent manner, at a speed which was lawful, reasonable, and proper, having due regard to the surface,
traffic, and width of said highway, and all other conditions
existing thereon, so as not to endanger the life, limb, or property of any other person driving on said highway; That the
said John A. Moses then and there failed to keep his said
car, which he was driving, under proper control; That the sai<l
John A. Moses then and there, in violation of his duty, as
aforesaid, drove his said car on the left half of the higlnvay,
with reference to the direction in which he was proceeding·;
That the said John A. Moses, then and there, in meeting
plaintiffs' decedent, negligently, in violation of his duty, as
aforesaid, failed to give to plaintiffs' decede:qt, as nearly as
possible one-half of the main travelled portion of the roadway ; That the said John A. ~foses, in violation of his duty,
as aforesaid, then and there failed to have his said car
equipped with adequate brakes, properly adjusted; That the
said John A. Moses, immediately prior to the collision hereinafter mentioned. in ascending a hill over which he could not
see. in Yiolation of his c}uty, as aforesaid, failed to operate
and drive his said car with the care and caution commensurate with the occasion; That the said ,John A. Moses, at th<?.
time and place aforesaid, in violation of his duties, as aforesaid, negligently, carelessly, a.nd unlawfully perpage 5 ~ mitted more than two people to ride upon the front
. seat of hiR said automobile which be was then ancl
there operating; That the said John A. Moses, at the time
and place aforesaid, in violation of his said duty, failed to
make, keep and maintain a proper lookoht for other automobiles and vehicles using said highway, and especially failed
to make. keep, and maintain a proper lookout for plaintiffs'
decedent, who was then and there operating his International
Truck along· said highway, on the rip;ht half thereof, at a. lawful a.nd. pt·oper rate of speed, and in a careful and prudent
manner: And. that the said ,J olm A. Moses, then and there,
otherwise, negligently, carelessly, improperly, and unlawfully
operating his said automobile at an unlawful and terrific rate
of speed, drove Ms said automobile on his left half .of the
highway, with reference to the direction in which he was
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travelling, and on the right half of the highway, with refer-.
ence to the direction in which plaintiffs' decedent was travelling, into and upon the International Truck, which plaintiffs'
decedent was driving, with great force and violence, causing
the said truck to turn over, fr.pm which said truck the body
of plaintiffs' decedent was thrown with great force and violence upon the ground, thereby crushing, maiming, disfiguring, and otherwise severely injuring plaintiffs' decedent~ from .
which said injuries the said J olm Robert Temple thereafter,
to-wit: on the 12th day of June, 1939, died.
page 6 ~ That, by reason of the death of plaintiffs' decedent, which was QiJ:e~t.ly _a11d pro;t~at~ caus~d ·
by_ the negligen_t __a_cts .orJQJg1 A .. _Moses, as a£oresa1d,sa1d
ctecedeut's -estate has sustained great and serious damages, ·
and, therefore, the plaintiffs, as the duly qualified· administrators of the estate of said decedent, bring this action of
trespass on the case, in accordance with the statutes in such
cases made and provided, for the sum of Ten Thousand Dollars ($10,000.00):
·SALLIE B. TEMPLE;
WILLIAM J. TEMPLE, and
ROY R. TEMPLE,
.
Administrators of the estate of John
Robert Temple, deceased.
By Counsel.
:1

L..J. HAMMACK,
R. A. LE"'\VIS, p. q.
PLEA OF NOT GUILTY FILED AT 1ST SEPTEMBER
RULES;· 1938.
The said defendant, John A. Moses, by his atto~neys, comes
and says that he is not guilty of the premises in this action
laid to his charge, or any part thereof, in the m~nner and.
form as the plaintiffs have complained. .And of this the
said defendant puts himself upon.. t_he country.
E .. P. BARROW,
Of Counsel for Defendant.
page 7 } PLEA OF CONTRIBUTORY NEGLIGENC.E
FILED 1ST SEPTEMBER RULES, 1938.
The said defendant, without admitting but expressly denying· that he was guilty of any negligence whic~ caused or
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contributed to the damage of the plaintiffs' decedent, pursuant to the statute in such cases made and provided, g·ives notice that in addition to all defenses provable under the general issue, that if he were guilty of any negligence, he intends to rely upon. the contributory negligence of plaintiffs'
decedent, J olm Robert Temple, in .the following particulars:
1. Plaintiffs' decedent, J olm Robert Temple, immediately
before entering the public highway from a. private road or
driveway, failed to stop and yield the right of way to defendant.
2. Plaintiffs' decedent in driving his truck at the time of
the collision, as set forth in the declaration filed in this cause,
did not use reasona.ble care and prudence, or keep a careful
and proper lookout.
3. Plaintiffs' decedent did not exercise due regard fQ.t·
traffic on said highway, nor for the surface and width of
said highway, and did not have his truck under complete control, as provided by statute.

All which negligence and other· negligence which will be
shown by the testimony for the plaintiffs contributed
page 8 ~ to and was the proximate cause of damage to the
plaintiffs' decedent, and bars plaintiffs' recoYery.

E. P. BARR.OW,
Of Counsel for Defendant.
And, at another day, to-wit, on the 31st day of October,
19:J8, the following order was entered :
This day came the parties, by their attorneys, and it appearing to tl1e Court that the defendant, at the First September Rules, 1938, by his attorneys, am,d tendered and filed
in the Clerk's Office of this Court, his plea of Contributory
Negligence, and plea of Not Guilty, and this day tendered
and filed his Counter Claim, which is accordingly this day
filed, and thereupon issue was duly joined between the parties.
.COUNTERCLAIM.

Tl1e said defendant, .John A. Moses, comes ,and says, in
~ddition to his pleas of gene:al is~ue and contributory negligence, heretofore filed, he 1s entitled to recover his dam-ages of the said plaintiffs, and he, the said defendant for
cross-claim against the said plaintiffs, as is his right, pursu-
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ant to the provisions of the Code of Virginia, complains of
said plai11tiff8 as followA, to-wit:
That the plaintiffs unlawfully brought their said action

to recover damages of the defendant for alleged injury to
tl1e plaintiffs' decedent, claiming damag·es against
page 9 } the said defendant, but the said defendant com-pl~ins of the said plaintiffs of this1 his cross--0Iaim,
for this, to-wit:

That heretofore, on Saturday, June 11, 1938, at about
eleven o'clock A. M., .T ohn Robert Temple, now deceased,
was the owner, operator, and driver of, and had under his
control, a certain motor vehicle, an International Truck,
which he, the said .John Robert Temple, was operating on,
over, and along· a. certain public highway, known as Route
#58, in the said county of Brunswick, Virginia, and also
immediately prior to the said accident herein com-plained of,
was opera ting the said truck on and over a certain farm road,
at said point and place at and near the entrance-way of said
side road to said highway, said entrance-way or side road leading from the said highway to the residence situate upon that
certain farm. owned by the said John Robert Temple, and
commonly known as the Reps ,Tones ,Farm.
That the defendant was at the time aforesaid, owner and
operator of a certain Ford V-8 coach, w11ich was being operated and driven, on, over, and along said Route #58, in
the said County of Brunswick, Virginia, at or near the entrance-way afore said to the said Reps Jones Farm, and proceeding in a northernly direction, in a careful and prudent
manner, at a speed which was lawful, reasonable, and proper,
l1aving· due regard to the surface, traffic, and width of said
hi~hwa:v, and of other conditions then existing, and
page 10} on the right-hand side of said highway, and maintaining a proper lookout for other automobiles
, and vehicles traveling and using the said highway, and in a
manner prescribed by law.
The plaintiffs' intestate, ,John Robert Temple, in operating and driving the said truck. so owned by him became
charged with the duty to drive and operate the same in a
<~ATliful and prudent manner, at a speed which was lawful,
reasonable, and proper. having due regard to the surface,
traffic. and width of said Route #58, and of any other conditions exiRting thereon, RO as not to endanger life, limb, or
property of the :undersigned, or to injure or do him bodily
harm, to keep thP. said truck under proper control; to stop
before entering the said public highway from the said private
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road, or entrance-way, and to yield the right-of-way to all
vehic_les approaching .on said public highway; to make, keep,
and maintain a proper lookout for other automobiles and
vehicles using the said highway, and to otherwise drive his
said trµck i:n the manner and form prescribed by. the laws of
Virginia.
But plaintiffs' intestate, the said John Robert Temple,
notwithstanding the duties, responsibilities and obligations
as aforesaid, but in utter disregard of them, and each of them, .
did then and there, at the time and place hereinabove set
out, drive and operate his said truck in a careless,
page 11 ~ reckless, negligent and unlawful manner, without
regard to traffic and other conditions prevailing
at the said time und place; and carelessly, recklessly; negligently, and unlawfully failed to keep his said truck under
proper control,. and carelessly, recldessly,. negligently, and
unlawfully, failed to stop his said truck in driving out of the
_said lane, or private driveway,. leading from the· residence
situate upon the said farm, lmo'\'\111 as the Reps Jones farm,
to the said highway, lmown as Route #58, before entering
-the said liighway, -aud carelessly, recklessly, negligently, and ·
unlawfully _failed to yield the right-of-way to vehicles approaching on said public highway, especially the automobile
being driven at the time, on said highway, by the said defendant; and carelessly, negligently, recklessly, and unlawful1y failed to make, keep, and maintain, a proper lookout for
other automobiles and vehicles traveling on the said highway,
.and carelessly, recklessly, negligently, and unlawfully failed
to drive and operate his said truck in the manner and form
-presGribed by the laws of the state of Virginia.
. By reasons of the things and matters heretofore alleged, ·
and as a direct and proximate result of.the carelessness, recklessness, unlawfulness, and negligenee aforesaid of plaintiffs'
intestate, the said John Robert Temple, in the operation of
-.
his said truck, without any negligence whatever
page 12 ~ on the pa_rt of the said defendant, the said truck
so ownP.d, operated and driven by the said John
Robert Temple, as aforesaid, out of the said private· driveway into the said public highway from the said defendant's
right-hand side of said highway, and immediately-in front of
the said defendant, without stopping and yielding the rightof-way to the said defendant, and thereby causing the said
defendant to collide with. and hit and strike the said truck,
and by means of the premises, amJ_at a direct and proximatg
result of the said carelessness, negl!g~I!.C.~, reclflessness, and
.unlawfulness ofihe-said--John-Rubert Temple, the undersigned
was violently thrown against and upon the said automobile
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in which he was riding, and which was being driven by him,
the said defendant, and caused him, the said defendant,
severe injuries, bruises, fractures, cuts, and lacerations all
over his body, both externally and internally, fracturing a
hip, and injuring his head, neck, spine, arms, and limbs, and
causing his entire system to be severely shocked, and as a result of the aforesaid injuries; the undersigned has caused
from thence hitherto to suffer great mental anguish and
physical pain, and will permanently continue to suffer and
to underto disability to his great damage; and the undersig·ned has been compelled to pay and contract for divers
great sums of money in attempting to be relieved and cured
of the said injuries for doctors, nurse$, druggists,
page 13 ~ and other specialists, to-wit, the sum of $2,500.00,
and hereafter will be further forced-lo expend
large sums of money for professional services and as!'istance
in a.ttempting a cure and relief, and will further suffer great
and severe physical pain, nervousness, and ment~l anguish,
and by reason of the said injuries and resulting disabilities,
the undersigned has been caused to lose, ;nd will continue
to lose a great deal of time from employment, resulting, in,
and will further result in, the loss of a large sum of money,
to-wit, $7,200.00, and by reason of the said ·carelessness, recklessness, negligence, and unlawfulness, of the said J"ohn Robert Temple, as aforesaid, and as a direct_filld_p.r_@imate result thereof the undersigned 1s, and will permaneiitlyoe,
aisabled airci disfigured, and has thereby sustained damages,
wrongs, and injuries to his person in the aggregate sum of
$14,500.00.
By reason of the things and matters heretofore alleged,
and ~_dmct ang_{))'OXimate result of the carelessness, UllJawfulnes~, Ju1d_ negligence aforesaid of the -said John Robert
Temple~- in the operation of his said truck, without any negligence on the pa rt of the undersigned, thP. said Ford V-8
automobile, owned and driven by the said defendant, struck
the said truck of said clP.cedent :with such force and violence,
by means whereof, the said automobile was broken, twisted,
damaged and demolished beyond repair, resulting
pa~e 14 ~ further in the damage and loss fo the undersigned
.
of a lar~:e sum of m-oney to-w.it, $800.00.
.
Ry reason of aU which said carelessness; re,cklessness, unlawfulness, and negligence of plaintiffs' intestate, the said
John Robert Temple, in the operation of his said truck,~
as a direct and proximate result thereof, without any negligence on ""the part ortl1esa1aaerendant, as aforesaid, the undersigned bas sustained damages, wrongs, and injuries, as
1
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_ aforesaid, both to his person and property in the aggregate
sum of $25.000.00.
And, thei·efore, he, the said defendant, institutes this his
counte1·-action by way of cross-daim against .the said plaintiffR in their said action of trespass.

JOHN A. MOSES,
By Counsel.
LANGHORNE JONES,
JOSEPH WHITEHEAD, JR.,
E. P. BARROW,
Counsel.
And, at another day, to-wit, at a Circuit Court held for
the County of Brunswick, qn the 13th day of February, 1939,
the following order was entered:
This day came the parties, by their attorneys; Aud, thereupon, it appearing to the Court that the defendant herein
tiled in this Court a counter-claim on the 31st day of October,
1938; and, thereupon, it appearing to the Court
page 15 ~ that at the First September Rules, 1938, the said
defendant, by his attorneys, tendered and filed in
the Clerk's Office of this .Court, a plea of contributory negli- gence, and plea of not guilty, to the plaintiffs' declaration
herein; Thereupon, the plaintiffs, by their attorneys, having
this day, ore ten-u.CJ, tendered their replication in due form to
said pleas, issue is thereupon joined between the parties in
,the premises of the said pleas ;
· -.And. thereupon, of the persons summoned and in attendance in Court, pursuant to that cert.ain writ of venire facias
heretofore issued, on the motion of the said defendant, by
his attorw?ys, as directed by the order of this Court entered
on the 14th day of November, 1938, commanding the Sheriff
of this -County to summon to appear in Court certain persons
as therein designated by the Presiding Judge of this Court,
in order to the selection of a Special Jury for the ·trial of
· this case, a panel of twenty persons, free from exceptions,
and qmtlified in all respects to serve as jurors is accordingly
constituted, and from which said panel sixteen persons having been duly chosen by lot, as provided by the statute in such
cases made and provided; and, thereupon, from the said sixteen persons remaining, the plaintiffs, and the defendant,
: baviug· each stricken two persons, in due ~ternation, the r<:maiuing twelve persons compose a jury for the trial of this
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.
case, to-wit: R. L. Daniel, W. Roy Poarch, Rennie
page 16} Howerton, J. R. Burge, C. R.. Steed, C. N. Cross~
.J. .A. Adcock, C. N. Glidewell, Marvin Ctimbia, W .
.A. Phillips, R. T. Overman1 and P. B. Baird, who were
thereupon duly sworn to try the issues joined, as aforesaid;
And, thereupon, the jury having heard t4e evidence introduced on behalf of the plaintiffs, and partly heard the evidence
introduced by the defendant, were adjourned over until tomorrow morning at 9 :30 o'clock;
And, thereupon, further proceedings 'in this case are continued until tomorrow morning at 9 :ao O'clock.
And, at another day, to-wit, on the 14th day of February,
1939·, the following order was entered: ·
T,his day came again the parties, by their attorneys; .And
the jury sworn on yesterday again appeared in Court, pursuant to their adjournment on yesterday, to-wit: R. L.
Daniel, W. Roy Poarch, Rennie Howerton, J. R. Burge, C.
R. Steed, C. N. Cross, J. A. Adcock, C. N. Glidewell, Marvin
Cumbia, W. A. Phillips, R. T. Overman, and P. B. ·Baird, and
who having heard all the evidence introduced on behalf of the
p]aintiffs and the defendant:
Whereupon, the plaintiffs, by their attorneys, mo\'Ted the
Court to allow the jury a view of the scene of the accident
mentioned in the declaration, and the evidence, in which said ·
motion the defendant, by his attorneys, concurred; Where•
upon, it is accordingly ordered that H. E. Valenpage 17 } tine, Sheriff, who was sworn, to-wit: "You will
well and truly perform the duties of a shower;
.that you will conduct the jury to the scene of this accident
and show them U. S. Highway 58 from the top of the knoll
west of the road leading to the Reps ,Jones place, and 'east
as far as the jury wishes to see the road; also the farm road
leading to the Reps Jones homestead from Highway 58 to
thP. farm house on that road, and so much of the farm house
and t)iat road as the jury wishes to see; that you will not permit any other person to appear and give testimony or evidence or point out any other place on this view. So help
you God.''
And, thereupon the jury, with the sheriff, had a view of
the premises, and said view having been accomplishedt again
appeared in Court in the custody of the sheriff, who naving
received the instructions of the Court,.and argument of counsel, retired to their room, and after some time again appeared
in Court and rendered a verdict in the following words and
figures, to-wit:. "We, the jury, find a verdict in favor of t~e
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defendant, John A. Moses, in the sum of $10,000. C. N. Glidewell, Foreman.,.,· .
And, thereupon, the plaintiffs, by their attorneys, moved
the Court to set aside the said verdict and grant them a new
trial on the ground that the said verdict is contrary to the
law and the evidence, on the ground that the Court erred in
granting certain instructions requested by the depage 18 ~ fendant, and in rejecting· certain instructions requested by the plaintiffs; on the ground of the improper admission of testimony, and of the exclusion of proper
testimony; that said verdict is excessive; and on such further grounds as may be hereafter assigned, and the plaintiffs
may be advised.
The hearing- and disposition of which motion is continued
until the 11th day of March, 1939, at ten o'clock A: M.
And further proceedings herein are accordingly continued
until March 11th, 1939.
Motion to set aside verdict of the jury and award a new
trial:
To MesRrs. Joseph A. Wnitehead, Jr., Langhorne Jones and
E. P. Barrow, Attorneys for John A. :M:oses :
PlP.ase take notice that the undersig;IJ,ed attorneys for the
plaintiffs will move the -Circuit Court for Brunswick County,
Virginia, on Saturday, :March 11, 1989, at ten o'clock a. m.,.
at the courthouse in Lawrenceville, Virginia, to set aside the
verdict rendered by the jury in the above case, on February
14, 1939, and award the plaintiffs a new trial.
That the g1·oumls of the motion are as follows:
1. That the verdict of the jury is contrary to the law and

the evidence.
2. That the verdict of the jury is excessive.
3. That the court erred in granting instruction
No. 8, on behalf of the defendant.
4. That the court erred in µ;ranting any instructions on
behalf of the defendant.
5. That the court erred in refusing t!) gTant instructions
lR, 2R, 3R and 4R, offered by the plaintiffs.
6. That the court is without jurisdiction in this action, to
pronounce judgment in favor of the defendant upon the said
verdict.
7. That the court eri:ed in admitting certain testimony over
the objection of counsel for the plaintiffs.
page 19 ~
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8. That the court erred in refusing to admit certain ad- ,
missible evidence offered on behalf of the plaintiffs.
9. That one of the jurors, C. N. Cross, who was a member
of the jury finding said verdict, had, before the trial .of said
case, formed and expressed a fixed opinion ·that the negligence of plaintiffs' intestate (John Robert Temple) caused
the aeqident which was the basis of this action ana case, and
that the estate of plaintiffs' intestate should be required to
pay damages to the defendant, for the injuries and damages
.described in the pleadings.
Given under our hands this 28th day of ,February, 1939.

SALLIE B. TEMPLE~ ,
WILLIAM J. TEMPLE,
ROY R. TEMPLE,
Administrators of the estate of John
Robert Temple, deceased,
· By Counsel.

page 20}

L. J. HAMMACK,

B. A. LEWIS.
A. S. HARRISON, .JR.,
Counsel for Administrators.
AFFIDAVIT OF 0. M. WILSON.
State of Virginia,
County of Brunswick, t~-wit:
This day personally appeared before me, Mabel W. Hobgood, a notary public in and for the county and state aforesaid, whose commission expires on the 22nd day of Jan., 1941,
0. M. Wilson, who made oath before me in my eounty and
·state aforesaid that hP. is 44 years of age; is a resident, voter
and taxpayer of Brunswick County, Virginia;. that affiant ,
resides on Route No. 58, about 1 ~ miles east of the Town of
Lawrenceville, Brunswick County, Virg~inia, on a farm known
as the J.M. Turnbull home place, now owned by affiant; that
some time during the month of November, 1938, affiant, who
is a ·large bright tobacco .grower was on the market in the
Town of Lawrenceville, Virginia, where he met with one C. N.
Cross, of Dolphin. Brunswick County, Virginia, who is likewise a large bright tobacco grower of this county
page 21 ~ and a friend of affiant; that the market at Lawrenceville was not good on the day in question and
affiant and the said C. N. Cross decided to go to South Hill,
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Virginia, there to follow or watch the sales upon the So~th
Hill market in order to compare the same with the sales bemg
had upon the Lawrenceville market; that affiant and the said
C. N. Cross, after having attended some sales in South Hill,
left the Town of South Hill about noon on their return trip
to Lawrenceville; that affiant was driving his own automobile whicli is a 1938 Chevrolet 2-door sedan, affiani being
seatP.d, of course, on the left-hand side of the front seat of
said car with the said C. N. Cross sitting on the right side
of the front seat of said car; that as affiant and the said C.
N. Cross came over a hill near the residence of one ~John
Waller about 500 yards west of the lane leading from the
Reps Jones farm into State Highway No. 58, the said C. N.
Cross made the following remarks: "There (pointing to
the scene of an accident which had occurred on June 11, 1938,
between a truck operated by J. R. Temple, deceased, and a
Ford V-8 coach operated by one .John A. Moses) is something·
that happened right there. Mr. Temple was 100 per cent to
blame for the accident. He killed the wife of the man driving the Ford car and butchered up a whole lot of other people.
They have put the case off one time and will keep dickering·
around until they wear it out. They finally won't do a durn
thing a bout it.''
page 22 ~ Affiant further makes oath that he undertook to
discuss with the said C. N. Cross the question of
who was to blame for the accident. Affiant tried to point out
to the said C. N. Cross some facts that might chang·e his
opinion; the said -0. N. Cross, however, insisted that his view
with regard to thP. accident was correct, the said C. N. Cross
having· repeated on several occasions that the said J. R.
Temple, deceased, was 100 per cent to blame for the wreck.
The question as to who was at fault was discussed between
the said C. N. Cross and affiant for some distance after leaving the scene of the wreck. Affiant gave no further consideration to the matter until on Saturday, February 18, 193g,
when he received a copy of the Brunswick Times-Gazette, in
wl1ich paper there was an account of the trial showing averdict of $10,000.00 in favor of John A. Moses against the es ..
tate of J. R. Temple, deceased; and in the same account there
was a list of the jurors who sat upon the case which included
the name of 0. N. Cross, whereupon affiant remarked that
he was surprised that the.said C. N. Cross should have served
as a form· in the trial of the caRe in view of the conversation which be had had with affiant, as above set out. Affiant
furtlrnr states that in his conversation with the said C. N.
Cross, at the time and place above set out, that the said C. N.
Cross seemed to be indignant or worried for fear that the
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Templ~ estate might "wiggle" out of responsibility
page 23 } by continuing the case from time to time. ·

0. M. WILSON.
Subscribed and sworn to before me this 22nd day of February, 1939.

MA.BEL W. HOBGOOD,
Notary Public..
Commissioned Mabel Wilmoth.

My commission expires Jan. 22, 1941.
AF,FIDAVIT OF C. N. CROSS.
State of Virg;inia,
County of Brunswick,. to-wit:
This day persona.lly appeared before me, Hazel R. Samford, a notary public in and for the county and state aforesaid, whose commission expires on the 12th day of March,
I940, C. N. Cross, wl10 made oath before me in my county aud
state aforesaid that he is 52 years of age; that he is a resident of Dolphin, Brunswick County, Virginia; that affiant
was ow1 oi thA jurors who tried the case of the '' Administrators of J. R. Temple, deceased v. John A.. Moses'' in the
Circuit Court for Brunswick County, Virginia on February
13.th and February 14th, 1939; that it has just been brought
to affiant 's attention by 0. M. Wilson, who is a friend of
affiant, that during the month of November, 1938, on a trip
- from South Hill to Lawrenceville, Virginia, affiant expressed
an opinion to the said 0. M. Wilson, at the scene of the collision had between the truck operated by J. R. Temple; deceased, and a Ford car-operated by .John .l\.. Moses
page 24 } near the Reps Jones Place, on. Route 58, in Bruns~
wick County, Virginia, to the effect that J., R.
Temple, deceased was clearly at fault in said collision; a:ffiant rc~members having gone to South Hill with the said 0.
l\f.. Wilson during the month of November, 1938; affiant recalls on the return trip to Lawrenceville, about the time they
reached the residence of John Waller~ affiant and the said
0. M. Wilson were talking about the wreck had between a
son of affiant and one Shelton Daniel; affiant, however, does
not recall any conversation had on this trip with reference
to tbe wreck between J. R. Temple, deceased, and John A.
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Moses; affiant, however, does not deny that he made the
stateuient, but simply does not. recall the same; affiant is well
acquainted with 0. M. Wilson and regards .him as a truthfur
man.
C. N. CROSS ..

Subscribed and sworn to before me this the 4th day of
March, 1939.
HAZEL R. SAMFORD,
Notary Public•

.And, at another day, to-wit, at a Circuit Court held for
the County of Brunswick on the 11th day of March, 1939, the·
following order was entered:
This day came again the -parties, by their attorneys ; and,.
thereupon, the plaintiffs, by their attorneys, renewed their
motion heretofore made· on the 14th day of February, 1939:r
·
to set aside the verdict of the jury rendered herein
page 25 ~ on the said day, and to award them a new trial,
upon the grounds assigned in writing· and this
day filed with the papers in this case, which motion having
been duly argued by counsel, the Court doth overrule th~
-Eame; to which action of the Court in overruling the plaintiffs' said motion, to set aside said verdict and award them a
new trial, as aforesaid, the plaintiffs, by their attorneys, excepted;
·
.
Thereupon, it is considered by the Conrt, accordingly, that
the defendant, John A. Moses, recover of the plaintiffs, Sallie
B. Temple, "William J. Temple, and Roy R. Temple, Administrators of the estate of John Robert Temple, decea~ed, the
sum of $10,000.00, with interest thereon from the 11th day
of March, 1939, at the rate of six per cent per annum, until
paid, and his costs by him in this behalf expended, including
the costs of the panel-of the special juries;
And, it being suggested to the Court that the plaintiffs ~esired to present a petition to the Supreme Court of Appeals
of Virginia for a writ of error and supersedeas to the judgment aforesaid, it is ordered that execution of the judgment.,
aforesaid be suspended for a period of ninety days from the
date hereof, and thereafter, until such petition is acted on
by the Supreme Court of Appeals of Virginia, if such petition is actually filed within the specified time; provided that
-the said plaintiffs, or someone for them, shall, within fifteen
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days after date hereof, execute before the Clerk
page 26 } of this Court, a bond, with surety to be approved
by the said Clerk, in the penalty of $1,000.00, with
a ·condition reciting· the judgment aforesaid, and the intention of the said persons to present such a petition, and provide for the payment of all such damag·es as may accrue to
>:my person by reason of said suspension, in case a s1tpersedeas to· such judgment be not petitioned for within said
time, or, if so petitioned for, should not be allowed, and be
effectual within the time so specified.
page 27 } In the Circuit Court of Brunswick County,
Virginia.
Sallie B. Temple, William J. Temple and Roy R. Temple,
Administrators of the Estate of John Robert Temple, Deceased,

v.

John A. Moses.
RECORD.
Stenographic report of all the testimony, together with all
the motions, objections and exceptions on the part of the respective parties, the action of the Court in respect thereto,
all the instructions offered, amended, granted and refused,
and the objections and exceptions thereto, and all other incidents of the trial of the case of Sallie B. Temple, William
J. Temple and Roy R. Temple, Administrators of the estate
of John Robert Temple, deceased v. John A. Moses, tried in
the Circuit Court of Brunswick County, Virginia, on February 13th and 14th, 1939, before Hon. R. B. Spindle, Jr.,
Judge of the Corporation Court of the City of Norfolk, Virginia, sitting by designation of the Supreme Court of Appeals
of Virginia, and a jury, in the Circuit Court of Brunswick
County, Virginia.
Present: lVfossrs. L .•T. Hammack, A. S. Harrison, Jr., and
B. A. Lewis, for the plaintiffs. Messrs. Joseph Whitehead,
Jr., Langhorne Jones and E. P. Barrow, for the defendant.
Phlegar & Tilghman,
Shorthand Reporters,
Norfolk-Richmond, Va.
pag·e 28 ~ Note : The jury was selected and sworn. The
witnesses were sworn and excluded from the courtroom.

•'
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Opening statements were made by Mr. Hammack on behalf of the plaintiffs and by Mr. Barrow on behalf of the defendant.
Mr. Lewis: We ask to be permitted to call Mr. John A.
Moses as an adverse witness. .
·
JOHN A. MOSES,
the defendant, called by the plaintiffs as an adverse witness,
being duly sworn, testified as follows:
Examined by Mr. Lewis:
Q. ·Where do you live Y
A. I live at 86 Richmond Street, Schoolfield, Virginia-that
. is where I lived when the accident occurred; I live with my
mother near Chatham, Virginia.
Q. Schoolfield is a suburb of Danville?
A. Yes, sir.
Q. Are -you a native there?
A. Yes, sir.
Q. What is y.our age?
_ A. Thirty-six when the accident occurred. My birthday
was on the 29th of December, and I am thirty-seven
·
page 29 ~ now.
Q. Where were you on the 11th day of June!
A. Going to Norfolk and Virginia Beach.
Q. Whom did you have in the car with you?
. A. I had my wife, my daughter, Miss ·Florence Ellington,
Mrs. Lucy Dix, Mrs. Mary EJlington and a small child, Diana
Ellington.
Q. You had seven people in the car?
A. That is correct.
Q. What sort of car was it?
A. 1937 model De Luxe Ford.
Q.. Sedan or coach?
A. A coach-a two-door car.
Q. How were the seats arranged in this car!
A. The front seat and back seat.
Q. Were the front seat and the back seat exactly alikeY
A. Not exactly alike. They were about the same width.
Q. There were two seats in front?
A. The part you sit on is only one seat, and the back of
the SP.at was hinged so it could be bent over to allow passen_pra ~ g~ ~
,
Q.. That was a '37 model Ford T
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A. Yes,, sir.
Q. The back is hinged, and the seat is solid?
A. Yes, sir.
page 30} Q. How many people were on the front seat!
A. Thre~
Q. Who were they Y
A. My wife, my daughter and myself.
Q. How old is your daughter f
A. Fifteen.
Q. Was your wife at that time the mother of this girU
A. No.
Q. You had been married twice?
A. Yes.
Q. When were you married the last time Y•
A.. May 6, 1931.
Q. Where!
.A. At Charlotte, North ,Carolina.
Q. May 6, 1931, at Charlotte, North Carolina 1
.A.. Yes, sir.
Q. What .time did you leave home?
.A. I .left home at twenty minutes to eight.
Q. Did you come from Danville?
A." No, sir. From Chatham.
Q. How far beyond Danville is Chatham?
A. I might qualify that statement by saying I left my
mother's house, which is between three and four miles the
other side of Chatham.
Q. Is it further from where you started to where
page 31} this accident occurred than from where you started
to Danville Y
A. How is that?
Q. Is the place you started further from the scene of the
accident than the City of Danville?
A. The place I started fromQ. I want to know whether you came from beyond Danville?
A. No, sir ; this side of Danville.
Q. How much this side Y
.
A. I believe that is about eighteen or twenty miles.
Q. Eighteen or twenty miles this side of Danville t
A. Yes, sir.
Q. Is the place situated on Highway 58?
A. No; it is on 29.
Q. How far is that plac~ from 58?
.
A. I don't know,, but I figured on the road map it is be-
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tween ninety and one hundred miles from that point to the
scene of the accident.
Q. What time did you leave-about 7 :45 t
A. About twenty minutes of eight.
Q. You left there at twenty minutes of eightf
A. Yes, sir.
Q. Did you stop on the way!
A. Yes, sir.
Q. ,Vhere did you stop 1
page 32 ~ A. I stopped at two filling stations; one place
~ve stopped and bought Coca-Colas and I imagine
we stayed there five minutes, and the other place was practically in the village of South Hill, and the ladies went to a
rest room, and we drank Coca-Colas there.
Q. Did you buy anything to eat there Y
A. No, sir.
Q. About what speed were you traveling!
A. Between forty and forty-five miles an hour.
Q. You are quite sure you did not exceed forty or fortyfive miles an hour 1
A. Yes, sir.
Q.-You were not exceeding that when the accident occurred?
A. No, sir.
Q. You had your car under thorough control?
A. Yes, sir.
Q. I put you on your guard as we expect to introduce evidence that you were going faster than that. I give you an opportunity to correct it.
A. No ; we were not.
Q. Do you recall just before this accident occurred vou
went over a rise or hill f
"
A. Yes, sir.
Q. ,vhen you got on top of that hill could von
·
page 33 ~ see the Jones farm over to the right¥
A. I could see a wheatfield.
Q. Could you see a house?
A. No, and I wasn't looking for a house, but down the road.
Q. Was there anything in the road when you topped the
hill?
A. No, sir.
Q. When did you see the Temple car¥
A. It popped right out in front of me.
Q. How far were you from it 1
A. I was a little further than from here to that wall-

f

i
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hardly as far; I imagine ~bout as far as from here to that
back wall.
. Q. You were traveling about forty or f orty-:five miles an
hour?
·
A. Yes, sir.
Q. You had not seen the car before t
A. I didn't see it before it came into the road.
Q. Why didn't you see it! There was nothing to obstruct
your view, was there?
A. The wheat was there.
Q. The wheat certainly was not taller than the Ford t
A. The wheat was there.
Q. The wheat was there, and the road was there,
page 34 ~ and the car was there ; there was no reason you
could not see iU
A. The wheat. I didn't see the car.
Q. The wheat obscured yo~ir view so you didn't see it7
A. I was not looking across there.
Q. Isn't it a fact that the road along which you were traveling sloped down considerably-there is a field on the side
of the road?
A. Yes.
Q. In other words, you were above the wheat:field t
A. I .can't say.
Q. You didn't look down there 7
A. I didn't have business to look across the wheatfield. My
job was to look down the road.
Q. If you had seen the car before it got into the road, would
you have run into it Y
A. No.
Q. You were bound to have seen it?
A. I was not supposed to look across the wheatfield.
Q. You were just viewin~ the road ahead?
A. I didn't look to the sides.
Q. You knew side roads came in T
I'
A. Yes.
,
Q. Were you familiar with this road 7
A. No.
Q. You had been over it before?
page 35 ~ A. Yes, sir.
.
Q. You said the wheat growing on the side of
the road was the cause of your not seeing the Temple car Y
A. I think so, sir.
Q. You ,just said just now you didn't see, that you didn't
_1

.
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look. Whether the wheat had been there, or not, if you didn't
look you wouldn't have seen it 1
. A. If the wheat had not been there I think I would have
seen it.
Q. If you didn't look, what difference did it make whether
it kept you from seeing iU
A. I did look down this way. I didn't look across the field.
Q. Your range of vision down the road is wide. When
you came over the top of the hill you were some six hundred feet from the intersection, about two hundred yards, and
the road is straighU
A. Yes, sir.
Q. A slight downgrade the way you were traveling?
A. Yes, sir.
Q. At the distance of two hundred yards ahead how much
space would your vision cover f
A. I suppose a good space.
Q. If you had looked, you could certainly have seen two
.hundred yards 1
page 36 t A. It was not my duty to look out to see what
was coming from the side; my duty is to look in
the road.
Q. Can't you see out that window? I have only one eye,
and I can see more than the windowf
A. Yes, but tlrn wheatfield wa.s larger than the window.
Q. So you still tell the jury you did not see the Temple
car until it came into the road?
A. That is true.
Q. We expect to prove, Mr. Moses, that this car was traveling· at a very low rate of speed, this truck; we expect to
prove it had crossed the road and had gotten entirely over
on the rig·ht-hand side, and turned on. its axis before you
struck it; how .did it do that if it was as close as from here
to the wall?
A. I don't believe it did it.
Q. That is true, that that was done. Where was the car
when you struck iU
A. Right across the road. I struck it in the center.
Q. On which side of the road were you on when you struck

u,

.

A. About the center and probably a little to the left, because I veered my car endeavoring to miss it.
Q. We expect to show the right wheels of the Temple car
were three or four feet off the hard surface on the shoulder
when you struck it; is that true¥
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.A. That is not true.
Q. You are positive of that f
A. That the wheels of the Temple car were off the hard
surface?
Q. On the shoulder 1
A. I don't see how you can prove it.
Q. You do not think that we can prove it!
A. That is true.
Q. Then you deny the Temple car was on the extreme right
of the road when vou struck itY
A. Yes, sir.
·
Q. And you deny that your car was on the extreme left of
the road!
A. My car was on the left.
Q. To the left of the center, but not to the· extreme left Y
A. I think so. I would like to say this : Faced with the
emergency I was faced with, I don_'t know the exact position
my car was in. I do know this; that the truck was in front
of me at somewhat that angle, and I had veered my car,. and
he came in front of me, and I struck it broadside.
Q. Is it not a fact if you had continued on the right side
of the road you would have missed this car entirely?
A. No, sir, I would not, because I struck it
page 38 ~ cross-side of the road.
A. Cross-side of the road f
A. Yes, sir.
Q. "\¥here, Mr. Moses, was the Temple car when you first
saw iU
A. Entering the road.
Q. vVas it traveling fast?
A. I should say twenty or twenty-five miles an hour, al•
thoug·h, of course, it is merely a guess, because I realized I was dangerously close to the car and faced a dangerous situation, and I couldn't actually judge the speed.
· Q. Then you tell the jury that you traveled a distance of
nineteen or twenty feet, we will say, after you first saw the
car before you struck it?
A. Yes, sir.
Q. And in that length of time that car had got across the
road_and got on the left side of the road going towards Broadnax?
A. No, sir, it had not.
Q. All right. You say it did not stop?
A. It did not stop at all that I saw.
page 37 }
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Q. When did you see it T How could you tel · whether it
stopped?
.
·
A. It didn't when he got where he could see
and down
the road. If he stopped in the field, that didn't
page 39 ~ count.
Q. You didn't see it until it popped n the road Y
A. I saw it entering the road.
Q. You say you don't know ,why you didn't se it, but you
- didn't see iU
A. I was not looking across the wheatfield.
. Q. Your vision was confined to the road Y
A. My attention was confined to the roadbe itself. Mv
vision is somewhat wide, and my attention wa confined to
the road.
Q. Mr. Moses, did the people on the front s at interfere
with the operation of the car?
A. No, .they did not. In fact, it was built for three seats,
and I have seen advertisements of it to carry iree people.
Q. How long have you been driving a cart
A. Twenty-five years. I learned in the sum er of 1914.
Q. You are an experienced drived
A. Yes, .sir.
·
Q. Mr. Moses, the shoulder, the hard surface f this road,
is 21 feet, according to our measurements ; the boulders on
each side are 5% feet, making a-total width of e shoulders
- and hard surface of 32 feet. When you first sa the Temple
car, was it on the shoulder or on t e hard surpag·e 40 ~ face f
·
A.·wen, I couldn't say positively. I imagine it
was on the shoulder.
Q. It gradually came out Y
A. Yes.
Q. And you acted in a sudden emergency T
A. Yes.
Q. You were not traveling over forty-five m es an hour Y
A. That is correct.

Mr. Lewis:
Mr~ Jones:
ask on direct
The Court:

All right.
We· will not have any cross quest ons, but will
examination.
__
.
AU right.
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J. HUNTER LOVE,
a witness on behalf of the plaintiffs, being duly sworn, testified as follows :
Examined by Mr. Harrison:
Q. Mr. Love, have you been sworn f
A. Yes, sir.
Q. Will you give your full name for the record 7
A. J. Hunter Love.
Q. vYhat is your occupation and profession Y
A. Surveyor and farmer.
page 41 ~ Q. Did you have occasion to make a map or drawing of the intersection of Route 58 and the lane
of the Reps Jones farm f
A. Yes, sir, sometime last fall.
Q. When was that survey made¥
,
.A.. Sometime in the fall. I can't tell you exactly.
Q. Is this the drawing which was made by you f
A. Yes, sir.
Mr. Harrison: If your Honor please, I ask that that be introduced in evidence and marked Exhibit '' J. Hunter Love
No. 1".

Q. (Mr. Harrison:) Mr. Love, you say this is a drawing
made by you?
A. Yes, sir.
Q. You have on this map a road which runs east and west;
·
is that true?
A. It runs south 60% degrees west.
Q. What is the number designation of that road 7
A. 58.
Q. Route 587
A. Yes, sir.
Q. You have on your map another road which you have
designated as a lane; is that the lane which goes into Route
58 from the Reps Jones farm owned by Mr. Temple?
A. Yes, sir.
page 42 ~ Q. In what direction does the lane run?
A. The lane is running north 38 west.
Q. Did you make measurements of the width of Route 58,
the tar road¥
A. Yes, sir.
Q. What is the width of that road Y
A. The width of the tar is 21 feet, and from ditch line to
ditch line is 36 feet.
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Q. What would be the width of the shoulder?
A. The width of the shoulder, I did not take t e measurement.
Q. Can you give us an approximation Y · Yo were out
there.
A. The lane widens out; it has a little fill there nd widens
out as it comes in to the main road.
Q. Is this the lane f
A. Yes, sir.
_
Q. What is the width of the lane at the interse tion of 58Y
A. 'l'he traveled part of that lane was about 1 feet, from
ditch line to ditch line is 21 feet.
·
Q. The traveled portion used for vehicles is 1 feet Y
A. Yes, sir.
Q. With reference to Route 58, as one appro ches Route
58 along- the lane in a northerly directi n, is it uppage 43 ~- grade or downgrade or level Y
A. It is upgrade coming into 58 fr
the lane.
Q. At a distance, say, 212 feet from 58, as one approaches
58, what is the elevation Y
A. It is minus about 12% feet.
Q. In other words,. at a point 212 feet from th road, it is
12 feet lower than the road T
A. Yes, sir, lower than the center.
Q. A person going up the road would be go·
feeU
A. He would be g·oing upgrade.
Q. At a distance of 150 feet from the highway itself, what
is the elevation f
A. The elevation is· 10 feet minus.·
Q. Ten feet lower than the road f
A. Yes, sir.
Q. At a distance of 100 feet.
A~ 8.9 feet.
Q. Then at a distance of 50 feet, what is itf
A. 5.8.
Q. Then, according to your drawing, a perso going into
58 from the lane would be going uphill all the ay 212 feet
to the point of accident?
A. Yes, sir.
Q. With reference to Route 58, s one appage 44 ~ proaches thi~ lane on the east, wh3;~
the .elevation at a pomt 500 feet from the mt rsechon of
the roadY
A. The point. there is plus 7.9 feet ..
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Q. Then a person going eask on Route 58 and approaching
this entrance or lane would be 7.9 feet higher than the lane
itself?
A. Higher than the intersection of the lane.
Q. At a point 400 feet., what is the elevation with reference
to the intersection f
A. Four feet.
Q. At 300 feet f
A. Three feet.
Q. And at 200 feet t
A. I think I read the wrong figure there.
Mr. Harrison: I ask the witness to correct it.
A. I read distance instead of elevation. The elevation
at 400 feet is 63,4 feet.
Q. Now at 300 feet, what is the elevationY
A. 5.1 feet ..
Q. At 200 feet?
A. 3%, feet practically.
Q. And at 100 feeO

A. 2.075.
Q. Mr. Moses testified that he was going east on the road;
he was going downhill as he approached the inpage 45 } t~rsection T
A. Always downhill.
·
Q. The distance being from 7 feet to nothing!
A. Yes.
~
Q. Mr. Moses testified that Mr. Temple was going into
Route 58 from the south, so he was going uphill 12 feet for
a distance of 212 feet T
A. Yes, sir.
·
Q. Did you make any observation at the scene to deter..
mine what point on Route 58 you first detect a person going
west out o:f the lane into the road? That is, at what point
such a person would become visible in the lane Y
Mr. Barrow: W~ object to that because this survey was
made after the wheat was cut.
Witness : There was no wheat there.
Mr. Barrow: That would be irrelevant.
Mr. Harrison: The witness can take into consideration
that the wheat was there.
Mr. Barrow: He doesn't know the height of the wheat.
Mr. Harrison: Any witness would know that.
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The Court: I overrule the objection.
Mr. Barrow: We except, of course.
·witness : From the point here, 212 feet down t e lane from
the inte1~section, it is well visible up a far as 500
page 46 ~ feet up the road.
The Court: I would like for you to qualify that
by some estimate of the height of the object you re appraising.
Mr. Harrison: I will phrase a question:
Mr. Harrison:
Q. Assuming a person driving· an automobil (yon know
the height of a person from the ground driving an· automobile) north out of the lane into the road, at what point in the
lane would such a person in an automobile beco e visible to
the driver of an automobile going east on Route St
.A. I observed from a standing position, wh ch is about
the height of a person sitting in an automobil , the whole
automobile would be visible up to this 500-foot . oint.
Q. At the time you made your survey there as no wheat
there?
.A.. No. It was meadow land at that time. It as clean of
wheat and just had the stubble.
Q. To what extent would that visibility be qn lifted or affected, if there had been wheat growing ther , the usual
height wheat grows in this countyf
A. I do not think it would be any, because the road is
higher than the lane, and I think the height o sight would
pass above it.
Q. Will you state whether or nots ch a person,
page 47 ~ traveling rn an automobile, would ecome more
visible as they entered the road, o approached
the road, than a person coming down ?
A. After the first hundred feet here they ould be perfectly visible all the way down, and approachi g· closer and
closer is the only thing that would increase th visibility.
Q. As they approached closer and closer the vi ·ibility would
be increased?
A. The visibility would be increased on ace
ness.
Q. Are -there any trees or anything else to struct one's
view between 58 and this lane?
A. Not anv obstruction that is material at
a pine growiiig there at 135 feet from the inte
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telephone pole at about 376 feet. It does not affect the vision
of a car only momentarily.
Q. Your map does not show this, but I ask you isn't there ·
a telephone pole immediately to the west of the intersection
of the lane as it enters the road T
.
A. I would say I did not observe that; or did riot take any
note of it.
page 48}

CROSS EXAMINATION.

By Mr. Barrow:
Q. Turning the. map around so that these gentlemen will .
not be looking at it backward, Mr. Love, Mr. Moses would
have been traveling in this direction here, I believe, coming
from Broadnax in the direction of Lawrenceville; isn't that
true!

A. Yes.

Q. The residence on the Temple farm is back this wayt
.
.
.
..
. Q.. Pid you pbse.rve when you got back up on this hill here-:we will call it south of the outlet-there is a bump across
this field that rises much higher than the rest of the ·tand
around it-a ridge across that field T
A. Yes, there is a ridge across that field.
Q. Did you obs~rve thaU
A. l observed that.
Q. Now, at a point to the so"Q.th of that ridge, which would
put you back up about this pine tree which you indicated,
could you have seen a.truck coming out of this outlet at any
point within 200 of it T
A. Yes, sir.
Q. You could see over the ridge?
A. I could see over the ridge. .. ..
Q. Although wheat may have been. standing
page 49 } there three feet tall¥
A. Yes, sir: .
Q. On that land I reckon four feet tall, as it is very good
land. Did you observe a little house to the right of this drive. way as you come out from the Temple home-a house built
·there for, I reckon, children going to school to wait in Y
.A. Yes, I noticed that house ·over there. I did not take
any particular observation of it.
Q. Did you measure the height of that little house Y
A. No.
A. Yes..
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Q. You did not measure the distance from Rou 58 to that
house!
A. No, sir.
Q. Did you go back up here at a. point say 20 feet from
the intersection and observe across that hill to ee whether
you cou\d see that house, or not!
A. No, sir.
Q. You did not do thaU
A. No, sir.
Q. Did you, or not, observe that possibly 50 to 5 feet back
down this lane from Route 58 is a v:ery low pla e there t I
don't know whether it is 150 feet or 100 feet; I don't know
what the measurement would be, but at a point somewhere
near here there is a dip in the road that is very low.
page 50 ~ A. There is hardly a dip in that road It may not
.have as much rise as there, but there s a rise all
along.
Q. The rise is more rapid at about 50 feeU
A. Yes, it is much more rapid at 50. You will observe the
last 50 feet carries 5.8 feet and the next 50 onl carries 3.4
feet.
Q. Isn't it 8.91
A. 8.9.
Q. v\Thich would be 100 feet Y
A. The distance between 8.9 and 5.8 is 3.1.
Q. That would put you at a point then 100 f t from the
road?
A. Yes.
Q. Were your measurements made from the side of the
road or from the center!
A. From the center.
Q. At a point 100 feet from the center of the ntersection,
the elevation is 8.9 feet lower in this driveway than Route

58Y

A. Yes, sir.
Q. What is the height of a truck like the one
was driving?
A. I don't kno,v, but I would say six and a
never have seen the truck Mr. Temple was dr
cotdd not answer that at all.
page 51 ~ Q. If it were six and a half feet, it is
down in that road, isn't iU
A. No, sir.
Q. Why not?
A. Because you are standing over an elevatio

r. Temple
alf feet. I
·ng, and I
out of sight

uphill look-
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ing across that field and the line of vision passes over there,
and it would not go out of sight.
Q. That depends on where you are on Route 58, doesn't

ill

.

A. Route 58 has an elevation on it. I had my car driven
up and down the road and observed it all along there.
Q. And wouldn't it depend on whether you were south of

this ridge across the field I spoke of T
A. I do not think the ridge bothers the vision across there;
Q. You do not think so?
A. I do not think so, but this fence absolutely obscures it.
When yoµ get below the fence the yision is obscured.
Q. Had he been below that fence; he would not have ar-:rived out here in time for the collision, would he, if he had
been below the fence about the time Mr. Moses was 150 to
200 feet away.
l\fr. Harrison:

We object.
The Court: State the grounds of objection.
page 52 } Mr. Harrison: This witness would have to know
how fast the Temple car was going and how fast
the Moses car was going.
The Court: Do you want to say anything, Mr. Barrow?
Mr. Barrow: I have not said anything about the fence.
The Court: Do you want to make any statement about the
objection?
Mr. Barrow: I haven't made any statement about th~ fence
because I had assumed all of us would agree that Mr. Temple
had to be west of the fence, and it does not make any dif- .
f erence whether you can see over the fence, or not.
The Court: The objection is well taken to the form of the
question. The objection is· sustained.
By Mr. Barrow:
Q. Going all the way from the road back to that fence, it
slopes downward?
A. Yes, sir.
Mr. 1farrison: Slopes down which way!
Mr. Barrow: From the road-from 58.
Mr. Barrow:
.
Q. Now, you stated that the hard surface part of that highway was how wide?

l

i
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A; 21 feet.
Q. Did you measure the length of that truck
that Mr. Temple was driving?
A. I didn't ever see the_ truck or the car, and I couldn't
say a wreck ever happened there.
Q. You made no observations as to any scars or marks on
the hig4way t
A. I saw a scar there.

page 53

~

Mr. "Barrow: That fa

all..

By the Court: .
. ·, . .. _
·. Q. 4.ll of these observations you made were in October, I
believef
.
· A. Yes, sir, in October, and the field was clean.
Q. And the accident occurred in June!
1

.

•

•

•

•

, ••

Mr. Barrow: In June, yes, sir.
The Court:- Is there anything further!
).fr.. Harrison: That is all.
W. S. DAMERON, JR.,
a- witness on behalf of the plaintiffs, being duly sworn, testified as follows :
Examined by Mr. Harrison:
Q. You are a Virginia State Traffic Officert
A. Yes, sir.
Q. Stationed at Lawrenceville!
· A. Yes, sir.
. .
pa.ge 54 ~ .. Q. State whether or not on June -11, -1938, you
were called to the scene of a collision between a
car driven by Mr. Moses and a truck driven by Mr. Temple°l
A. Yes, sir.
Q. What time did you-get theref · ·
A. Somewhere around eleven o'clock.
Q. Were there many people there when yon got there f
· A. About twelve or :fifteen.
Q. gow long after the accident f
A. I don't know what time the accident occurred.
By the -Court :
Q._ Was it in the morningY
4. Yes, sir.
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:6y Mr. l!arrison:

·Q. You got there around eleven o'clock?
A. Yes, sir.
Q. Did you make a drawing of the basis of your observation of the scene of the accident¥
.A. yes, sir:
..
. .

· Mr. Harrison: I ask that this be introduced in evidence
··
·
as frW. K :p~ni~ron Exhibit No. 2".
Mr. Harrison:
Q. Did you make this drawipg!
A. Yes, sir.
Q. These are your figures?
A. Yes, sir~
pag·e 55 r Q. With reference to your dr~wing there, which.
is Route 581
A. '!'his (indicating).
Q. According to your drawing, Route 58 goes direct east
and west?
. ...A.. yes, sir.
Q. Which is the lanef
A. (Witness indicates.)
Q. When you got there, where were the cars?
A. The truck was on this side of the road, north; it was
on the north side of the road.
•
· Q. What kind of truck waf:! it?
A. An International truck, which had a pick-up body.
Q. What model?
A. About 36.
Q. Where was that?
A. Four feet from the hard surface on the north edge of
the road .
. Q. Was it in the ditch line or out of the ditch?
A. Partly in the ditch and partly out of the ditch.
Q. Was it turned over?
A. Partly on its right side.
Q. Were tbe wheels ~p in the airt
A. The left wheel was up in the air.
Q. Where w&s the Moses car at the time?
page 56 r A~ The Moses car w~s on the hard surface part
of the road. The left .front wheel was about the
edge of the h~r.d sur-face.
Q. In which direction was it facing¥
A. It was headed east.
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Q. Headed towards Norfolk, the same way it was goingY
A. Yes, sir.
Q. And the Temple car was headed west Y
A. Yes, sir..
Q. Did you observe any marking or scars on the road?
A. Yes, sir.
Q. What mark did you observe?
A. 19 feet 6 inches from what I guess to be the center of
the intersection I found some skid marks and they were 4
feet 8 inches from the north edge of the hard surface.
Q. Could you tell which car made those marks T
A. No, I c~mldn't say that.
Q. What was the nature of the mark you found in the
road?
A. Just like you have a tire with a heavy weight on it
and aoubled it up.
Q. Was the tar dug out or marks in the tar T
A. Some foot and a half or two feet east of the mark I
\vas speaking of there were two cuts in the road.
Q. There was only one main mark in the road Y
page 57 ~ A. Where I first saw it.
· .
Q. That was how many feet from the extreme
left of the road 7
'
A. Four feet eig·ht inches.
Q. Did that mark exte~d back any distance?
A. 39 feet west of that mark were g·ray tire marks leading up to that point. They were not black, but ordinary
gray.
Q. Could you tell what caused those marks?
A. No, sir.
· Q. But the marks extended from the west going east ; is
·that true Y ·
A. Yes, sir.
Q. And they led up to this mark on the road f
A. Yes, sir.
Q. Can you tell what part of which ca"r made that mark Y
A. The tires made the first mark.
Q. What dug out the concrete or tar-what part of the car
did thaU
.
A. I can tell you what I think did it.
Q. Don't state that. What appeared on the tire mark or ·
on the rim of the tire T
A. The left wheel of the· Ford car was broken down.
Q. Who was driving the Ford car!
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A. Mr. Moses.
Q. What was the color of itf
A. Blue.
The left wheel of the -0ar was broken down!
Yes, sir.
Was there· any tar or grit or gravel ·on itt
There was tar on the left brake drum..
Was there any tar on any other part of the car!
I did not observe any.
Did you observe any on Mr. Temple.'s car¥

page 58}

Q.
A.
Q.

A.
Q.

A._
Q.
A. No, sir.
Q. What was the nature of the tar or markings, if you observed them, on the left brake drum of the Moses car T
A. Tar, or asphalt, or whatever it was, was stuck to the
drum.
Q. Were there any markings from the point right there,
which you say is four feet from the north edge of the road,
were there any markings leading from that point to the point
where the Temple car turned over Y
· A. There were some scratches there.
.
.
Q. Were there any skid marks or brake marks?
A. From this point four feet eight inches from the edge
to the Moses car, now and then there were black marks leading to that ·car.
Q. From that point which you have just indicated to the·
·
T~mple car, were there any marks?
page 59 r A. I never found any. There were some scratches
-·
but no tire marks.
Q. What was the distance from the point where the road
was scarred up to the Temple car?
A. Forty-seven feet.
Q. Is that in a straight line T
A. Yes, sir.
Q. What is the distance from the scar in the road to where
the Moses car came to rest Y
A. Thirty-seven feet.
.
Q. Was there anything to indicate the direction that the
Moses car took?
A. It traveled in a kind o.f arc to its right, and then came
back to the left.
Q. fa there anything to indicate in which direction the
·
Temple car went?
A. No, sir.
Q. You found only a few markings between the Temple
car and the truck on the road Y
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A. Yes, sir..
Q. You found tire marks to indicate the Moses trackf
A. All the way. Sometimes it would be four or five feet
which led up to the rear wheels of the Ford car.
Q. You stated that this mark that you found on the road
was some nineteen feet from the intersection T
page 60 ~ A. Yes, sir.
Q. That is from where Mr. Temple would come
out into the road t
A. From the center of the intersection.
Q. With reference to this map, can you locate that mark
on the large map!
·
A. Nineteen feet six inches from this point arid four feet
eight inches from the north edge of the hard surface.
By the Court :
Q. Nineteen feet from what pointf
A. F:rom the center of the intersection of Route 58 ·and
the driveway leading into the farm.
1\1:r. Barrow: Yon do not mean at that point. Mr. Harrison has that map upside down.
Mr. Harrison: I have it the way that he drew it.
Mr. Barrow: I beg· your pardon. It is upside down, and
he has marked it wrong.
Mr. Harrison: Your Honor, I would like to· ask these
questions.
Mr. Barro,, This question is how far west; is that correct f
Mr. Harrison: Is it east or west of the intersection!
Witness: West.
1 :

page 61.

~

By Mr. Harrison :
Q. Then yon are right f

A. Yes, sir.
Q. Your map is not turned around, and you are not turned
around?

A. No~ sir.
Mr. Barrow: ·what was your question?
Mr. Harrison : I am wa_i ting until you get through.
Mr. Harrison:
Q. I ask you again, Mr. Dameron, was the marking that

'·:;-:-:!
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was found, which you took to be the print of the impact, west
or east of the intersection of the lane?
A. West.
Q. How many feet?
A. Nineteen feet six inches.
Q. How many feet from the north edge of the tar road f
A. Four feet eight inches.
Q. Will you indicate on the Love map with reference to
your mapf You have drawn a map and Mr. Love has.
A. Nineteen feet six inches from the center of the intersection and four feet eight inches from the north edge of the
hard surface of Route 58.
Q. Then that mark is on the left side of the road with
reference to the way Mr. Moses was traveling; is that rightt
A. Yes, sir.
page 62 ~ Q. And on the right side of the road with reference to t4e way Mr. Temple was traveJingY
A. Yes, sir.
.
Q. ]\fr. Moses was traveling east and Mr. Temple wesU
A. Yes, sir.
Q. Did you measure the width of the truck 7
A. I don't recall whether I measured the width, but I
measured the length.
Q. What is the length 1
A. Fourteen feet one and a half inches.
Q. Mr. Moses' car, did you measure the length of that?
A. No, sir.
Mr. Harrison: I ask leave of the Court to introduce in
evidence this photograph, which is "W. S. D. No. 3".
Mr. Harrison:
Q. Now, Mr. Dameron, will you take this picture and ex~
plain what is found there, to the jury?
Mr.
would
Mr.
Mr.
Mr.
Mr.

Jones: We have no objection to the pictures, but we
like to see them.
Harrison: I thought you had seen· them.
Jones: No.
Harrison: Mr. Barrow has, I know.
Jones: We are making no ··objection to them.

By Mr. Harrison:
Q. What is this roa:d or lane there! Locate- it
page 63 ~ with reference to the map.
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A. What do you mean by thaU
Q. Is that the lane which leads out from the Reps Jones
place?
A. Yes, sir.
Q. Is that the lane out which Mr. Temple was traveling
that day!
A. Yes, sir.
Q. What is this road T
A. Road 58.
Q. You testified wtth reference to a mark made in the road?
A. Yes, sir.
Q. Are those markings shown on the photograph?
A. Yes, right in there.
Q. What is that mark right there Y
A. They are the cuts in the hard surface of the road.
Q. What were they made by, if you know?
A. The left front drum of the Ford car.
Q. And this marking here in the tar was made by the left
front drum of the Ford or Moses car?
A. So far as I know.
Q. How far is that marking from the extreme right or
north edge of the road with reference to the way l\Ir. Temple
was traveling?
A. These cuts are four feet.
page 64 ~ Q. This cut was made four feet from the right
side of the road 7
A. Yes, sir.
Q. How far from the left side of the road 1
A. The road is twenty-one feet wide-that is the hard surface.
·
Q. Is this marking to the east or west of the lane T
A. To the west of it.
Q. That is in the direction in which Mr. Moses was com-ing?
.A.. Yes, sir.
.
Q. Is that the wheat that was supposed to be growing?
.A.. "Y"es, sir.
.
, Q. Is that the condition that existed on the day of the accident Y
A. Yes, sir.
Q. This lane comes out into the highwayf
.A.. Yes, sir.
Q. Y9u will notice the wheat is close up there f
.A.. Yes, sir.
Q. The flare is to the east and not to the west Y
.,
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.A. Yes, sir.
The Court: When were the photographs taken?
Mr. Lewis : The day of the accident..
page 65 } The Court : Did he take them t
Mr. Lewis: No, sir.
The Court: They were taken the day of the accident 7
l\fr. Lewis : Yes, sir.
By Mr. Harrison:
Q. In this picture there is a telephone ·post; is that post to
the west or east of the lane!
A. To the west.
Q. Is it to the west or east of the markings in the road
and the point where the accident occurred-that is the point
of impacU
A. Do yon mean by that.
.
Q. I mean is it up the road towards Broadnax from the
post or towards Lawrenceville t
A. From the first marks I saw on the road t
Q. Yes.
A. It would be a little to the east.
Q. There were some marks in the road that were to the
west of this big mark in the road; is that right?
A. Yes, sir.
Q. I have another photograph to be introduced. This will
be Exhibit No. 4. Mark this and save time. What does this
picture No. 4 indicate?
A. That is the interior of the Ford car.
Q. The interior of the Moses car f
page 66 } .A.. Yes, sir.
Q. I hand you Exhibit No. 5 and ask you what
is that a picture of?
A. That is a picture of the front of the car driven by Mr.
Moses.
Q. Can you state on there where the brake drum is which
you say you think made the markings in the road?
A. There is the brake drum there.
Q. Where is that?
A. Rig·ht there.
Q. What did you find on that brake drum?
. A. A little asphalt.
Q. Did you find any asphalt or tar on any other part of
the cart
A. I never noticed any.
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(A recess of :fiv:e minutes was taken.)
Mr. Harrison:
Q. Mr. Dameron, I hand you a picture which has been
designated as Exhibit No. 6 and ask you what this picture
portrays?
~ That is a picture taken looking west of the scene.
Q. Looking in the direction from which the Moses car
came!
A. Yes, sir.
Q. Does it also show where the car has turned over Y
A. I think so.
page 67. ~ Q. Is that the wheatfield ¥
A.· Yes, sir.
Q. -I hand you another picture, which is· designated as Exhibit No,. 7., and ask you what this picture portrays!
A. That is a picture looking east.
·
· .·Q. Was the wheat growing at that time!
A. Yes, sir.
Q. That is shown in the picture!
A. Yes, sir.
Q. Is there an automobile or truck in that picturef
~- Yes, sir, a motor vehicle of some description.
Q. Can you read the lettering on that truck?
.A.. '.r can't read it.
·
- Q. Anyhow, you can see some lettering on there-Mosley
Sales Company Y
·
A. Yes, sir.
Q. Where is that truck with reference to the entrance of
the lane?
A. It is in the lane going back to the farm.
Q. Is that truck visible to a person traveling on 581
A . .Apparently so.
·
Q. This picture was taken on 58 looking east, was it not!
A. Yes, sir.
page 68 ~ Q. The lane out of which :M:r. Temple came up
to the road ; is that right f
A. Yes, sir.
.
Q. The truck which was headed down there was in that
lanef
A. Yes, sir.
Q.. And was visible f
A. Yes, sir.
Q. I hand you another picture designated as Exhibit No.
8, and ask you what that picture portrays Y
·
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A. The truck Mr. Temple was driving.
Q. What part of the truck was hit 7
A. Rig·ht in the running board. and door.
Q. '\Vas the front part of the truck touched t
A. No, sir.
Q. Where was the main part of the blow going into the
truck?
A. About the center of the door.
Q. What effect did the blow have on the body of the truck,
if any?
A. It bent the chassis in a foot and a half.
Q. What effect did it have on this part back here-I call
it the body?
A. It broke that loose from the frame and the body came
more out to the left.
page 69 r Q. Did it knock it out of line Y
A. Yes, sir.
Q. Is that a picture of the truck as it actually existed after
the accident?
A. The only thing; it is turned over.
Q. Were any of the tires on the truck flatt
A. No, sir.
Q. Were there any markings of tar or scraping on ·the tire
or any part of the truck 7
A. If there were I didn't notice it.
Q. Was there anything to indicate whether the truck made
any markings from the time it hit until it came to rest?
A. I didn't notice any.
_
Q. Were there any markings on the truck from where it
came to rest Y
·
·
·
A. No, sir.
Q. The wheels were standing up?
A. Yes, sir.
Q. And there were no markings on the rims or any other
part?
A. No, sir.
Q. This is picture No. 9: What does it show?
A. The right side of the truck.
Q. What effect did the blow have on iU
page 70 r A. It shoved the right side out.
Q. Was the cab knocked out of line, or not?
A. Ye~, sir, it was.
Q. Did you make any measurements of the width between
the two front wheels of the truck?
A. Yes, sir.
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Q. What is the width between those wheels?
A. Five feet five inches.
Q. And the length of the truck was whaU
A. Fourteen feet one and a half inches.
Q. What _is the width between the wheels of a Ford cart
A. I don't know; I didn't measure them.
Q. You stated,-:-! believe, that the cut in the road was _made
by the left drum of the Ford car?
A. I think so.
Q. It was not the type of cut which would be made by a
tireY
A. No, sir.
Q. It had to be made by a steel or metal?
A. Yes, sir.
Q. And you found the cutting in the tar!
A. Yes, sir.
~age 71 ~

CROSS EXAMINATION.

By Mr. Barrow:
·
Q. Mr. Dameron, when you arrived at the scene ever there,
you said there were about a dozen or fifteen people present Y
A. About that.
Q. Do you recall who they were!
A. Mr. Jack Temple was there, some doctors were there,
and I think Mr. Brewer was there.
Q. Mr. Brewer?
A. A g·entleman who lived on the farm; I think his name is
B.rewer, but I don't know.
.
Q. What was the condition of Mr. Moses when you arrived Y Where was he, and what was he doing?
A. All of them were out in the wheatfield to the right as
you go west on 58.
Q. And what was Mr. Moses' condition?
.,
A. I tried to talk to Mr. Moses but I couldn't get any information from him.
Q. Why?
A. Probably delirious.
Q. Was he unconscious?
A. I think so.
Q. Did he, or not, receive severe injuries Y
A. Yes, sir.
page 72 ~ Q. What was Mrs. Mose.s' condition when you
·
arrived?
·
A. She was dead.
·
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Q. And the other ladies in the car?
A. They were all out in the wheatfield.
Q. Were they injured, too Y
A. Yes, s.ir.
Q. Severely f

Mr. Lewis: Your Honor, I do not know that that is com. petent. I do not know the purpose unless it is a part of the
res gestae, and I hardly think it is that. ·
The Court: I sustain the objection. I think the condition of the other people who were injured in the accident is
immaterial to the issue.
By Mr. Barrow:
Q. What was Mr. Temple's condition!
A. Apparently conscious.
Q. Where was he 7
A. Out in the wheatfield..
Q. He had been taken out- of the truck!
A. Yes, sir.
Q. And was lying out in the wheatfieldt
A. Yes, sir. · .
Q. Did you notice to see whether or not there was a clock,
' time-piece, on the Ford car?
page 73 } A. No, sir.
. Q. You did not notice any T
A. No, sir.
Q. Mr. Dameron, were you present when any of these pictures were taken which have been introduced in evidence f
A. No, sir.
Q. Exhibit No. 7 shows the top of some motor vehicle
headed in that lane towards the house; had that vehicle been
a little further towards the house than it is, would it have ·
been out of sight, or not t Fifteen or tw;enty feet further
forward, would it have been entirely out of sight, or not1
A. I don't know, sir. The further down you go there-Q. Exhibit No. 3 that has been introduced shows a bump
in that highway?
.
A. Yes, sir.
Q. Is that truck sitting on the top of that bump, or not, or
can you tell?
A. It is not sitting exactly on top, but it is sitting nearer
the top than the bottom.
_
Q. That truck then was not placed at the lowest point in
that road!
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A. No, sir.
Q. The house down there opposite that fence that I spoke
of awhile ago is a little house on that road; does
pag·e 74 ~ that house show at all in Exhibit No. 7'
A.. No, sir.
,
Q. Do you think that the photographer had his came~a
far enough over to the right to have shown that house if it
could be seen at all there T
A. I don't know about that.
_Q. Exhibit No. 8 showing the truck in which Mr. Temple
was driving, can you tell from that picture whether or not
that truck was struck at a gfancing blow or squarely in the
sideY
A. I can't tell. It looks like it is struck in the side but a
, . . .
glancing blow.
Q. Had it been struck a g-Iancing blow, wouldn't the body
of the truck lmve been torn off, p~rhaps, or damaged 1
A. Naturally it looks so.
Q. It looks so. Will you please indicate there, Mr. Dameron, to the jury just how these two vehicles came together,
from your examination of the scene and from these pictures 1
A. I can't tell you 110w they came together.
Mr. Harrison: I do not think that is a proper question.
The Court: He can't answer it.
Mr. Harrison: That is a matter of evidence.
page 75. ~ By Mr. Barrow:
Q. What did you say the length of that truck
was?
A. Fourteen feet one and a half inches.
Q. Measuring from where to where 7
A. From the front bumper to the end of the body.
Q. From the front bumper to the end of the body?
A. That is right.
Q. .And could you tell, from your examination of the situation the day of the accident, just where that truck was on
the road out there when it was struck-what its position on
the road was 7
A. No, sir. I couldn't say what the position was at the
time it was hit.
Q. Was there· anything to indicate that the truck had entirely crossed the road but its front wheels extended over off ·
the hard surface?
A. What is the question f
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Q. Was there anything to indicate that the truck crossed
the road entirely and the front wheels extended over into
the embankment on the north side of the road Y
A. No, sir.
- ··
. . .. _
Q. The marking·s ·thaf you pointed out· on the road· tnere,
shown in W.
D. Exhibit 3, -those. two dug-out places, how
far were they from the north side of ·the road-the hard siirfaceY
page 76 } A. Just about four feet.
Q. About four feet?
A. Yes, sir.
Q. And what did you say in your opinion made thos~
marks?.
A. The left· front dr.um of the ·Ford automobile.
Q. Would the .left front drum ,make. both of those marks?
A. I don't know.
_
Q. Is it entirely possible that the right front wheel . of ·the
Temple truck made _one of those marks Y
·
A. I couldn't tell you. ·
·
,
Q. If the car struck the truck in the side, as the exhibits
_indicate, would· it or not have had a tendency to have lifted
the truck up and pushed it in that manner!
A. It would seem so. .
Q. Then if that be true, wouldn't the weight of the truck
be on the two right. wheels? ·
A. If the left side was lifted, it could be, yes, sir.
Q. And couldn't either the front or the rear wheel of the
truck have dug out one of those marks shown in that- exhibit?
.
A. It could have, yes, sir.
Q. How far west of the intersection we.re·. these two marks
shown in Exhibit 3 t
A. Those two niarks were some two or three feet
page 77 } east of the first mark I saw, which was around sixteen feet.
.
Q. You say the point of collision was right where these two
marks are shown in Exhibit 3?
A. No, sir.
Q. Where was the point of collision?
A. West of those.
Q. If either of those marks was made by the left front
drum of Moses' car, isn't that then the point of collision?
A. Not necessarily because the wheel was broken down
and could travel some distance before.
Q. It is possible it could have T

s:
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A. Yes, sir.
'
Q. But it is likewise possible that when it struck the truck
and knocked off the tire, it dropped to the ground immediately f
A. Either one is possible.
Q. There was nothing· to indicate that Mr. Temple had
gotten into that road and straightene_d his truck out, was
there?
A. No marks to indicate that.
Q. Nothing to indicate that. Referring again to Exhibit
3, showing the lane into the residence, did you make any
measurement of that lane as to the width of it?
A. No, sir.
Q. Is it a two-way track, or not T
page 78 ~ A. It is more of a one-way track.
Q. One-way?
A. Yes, sir.
Q. Does the road, as it comes into Route 58, divide arid one
lane go to the right and one to the lefH
A. It widens out, yes, sir.
Q. It widens out just as it comes to the road Y
A. Yes, sir.
Q. Does that show in that photograph there!
A. Yes, sir.
Q. How far back from Route 58 is the residence on that
farm?
A. A good distance back in there.
Q. Could you estimate it!
A. Half a mile.
Q. About half a mile Y
. A. Yes, sir. I didn't measure- it, but that is a guess.
Mr. Barrow: That is all.
By the Court:
Q. As I understand, l\fr. Offleer, you made your measurements from a point which is marked by a line down the middle
of the lane intersecting a line down the middle of U. S. 58;
is that rig·ht?
. A. I got what would be the west lane of Route
page 79 ~ 58, and I estimated, as near I could, the center
of the intersection of the lane and 58.
Q.. Yon tried to mark the spot which would intersect a
line down 58 and a line at right angles down the lane; that
is your measurement point; is that right!
A. Yes, sir..
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RE-DIRECT EX.A.MINATJO.N.
l3y Mr. Harrison:
Q. Did you examine the Temple car to ascertain whether
it was in gear?
A. No, sir.
Q. Do you know whether it was, or noU
A. No, sir.
Q. Did you try it f
A. No, not the gear shift.
Q. Mr. Barrow asked about the possibility or probability
of the marks being made by the Temple trrick; I refer ~ou
to the exhibit, and ask you whether the rim was bent or t1iere
was an abrasion T
A. No, sir.
Q. Is there anything to indicate that those tires could have
made those marks Y
A. Not that I know of. I couldn't say definitely.
Q. Isn't it true that the left side of the Ford
page 80 ~ car bore the brunt of the blow,
· A. More than the right side.
Q. And that the left front of the Temple car was not
touched?
A. Not the immediate front.
Q. It hit right at the oob?
A. Yes, sir.
Q. By the left front of· the Moses car?
A. By the left front. Most of the damage was to the left
front.
'
Q. In other words, the right drum of the Moses car was not
damaged?
A. No.
Q. The damage was to the left t
A. Ye~, sir.
I

I

o

I

ltir. Harrison: That is all.
H. C. POINTER, JR.,
.
a witness on behalf of the plaintiffs., being duly sworn, testified as follows:
Examined by Mr. Hammack:
Q. Your name is H. C. Pointer, Jr.!
A. Yes, sir.
Q. Where do you live, Mr. Pointed
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page 81

~

.

I
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.\

A. South Hill.
Q. You were sergeant, I believe, of the town of
South Hill for some time, were you not Y

A. Yes, ~ir.
Q. For how long f
A. Twenty-nine years and some days. I don't know how
many days.
. . .
.
·
Q. Did you have occasion to drive over Route No. 58-towards Lawrenceville on June 11 of last yeart .
A. I am running a taxicab at South Hill. ·On that day I
made three trips down he1·e about one o'clock, bringing colored children down here to have their tonsils taken out, from
South Hill..
.
Q.: What kind of car were you operating! ...
A. A Terraplane Hudson.
Q. Did you, or not, run into a wreck about four miles
west of Lawrenceville about elev:en o'clock, between an International truck and a Ford coach Y
· A. I was coming· this way with my second load and had
to go back for another load. They started at one o'clock, and
I was trying to get them down here. When this wreck occurred I was coming this way with my second load. The
best thing I could tell you, I crossed the oyerhead bridge over
'the railroad at Broadnax.
Q. How far is that west of the scene of the accident t
A. I never measured it, but somewhere six or
page 82 ~ seven miles..
·
·
, ·
Q. AH right. Go ahead with your evidence.
A. When I come across the overhead bridge, the road turns
this way, and there was a Ford ahead of me, and it looked
like a right good load on it1 but I didn't know until I heard,
and I don't know myself. I followed the Ford to this wreck.
Q. How fast were you traveling, Mr. Pointer, during that
time!
A. Well, Captain, I don't lmow exactly how fast all the
time, but I was running from sixty to seventy. I would not
say I was any higher than seventy, or I would not say on
seventy, but I would -say around sixty from that time onnp.

Q. Did the Ford keep ahead of you 1
A. I never gained on them. When I got over the overhead bridge he was two or three hundred yards in front of me,.
and when he hit he was some· two huridred yards ahead of
me. I stopped my car as soon as he hit, and he wa·s about
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the distance that he was when I crossed the overhead bridge.
We were both making mighty good time.
Mr. Hammack: The witness is with you.
page 83 ~

CROSS EXAMINATION.

By Mr. Jones:
Q. What day did you say this was on?
A. I wouldn't say what day, but it was in June.
Q. In June!
A. Yes, sir. I brought them down and never thought.
about it.
Q. Did you stop at the scene of the accident?
A. I stopped as soon as I saw the collision.
Q. Did you see the collision f
A. Yes, sir, I saw the collision. I saw two cars hit, but I
couldu 't tell where they hit.
Q. Did you stop there at any time?
.A. I stopped and lit a cigarette and went down.
Q. Did you help them out of the wreckf
A. I didn't help anything. I had been in the hospital about
ten months, and I didn't get closer than these jurors, and I
asked if anybody was killed, and they said a lady was.
Q. Was there anybody there when you got there?
A. Yes, sir, a young man.
Q. A young man was there f
A. Yes, sir. Several had gotten there, but I don't know _
who.
Q. Do you know his name?
page 84 ~ ....:\... No, but a man in there says that he saw me,
and that is all.
Q. Do you know Mr.· Carlton?
A. I don't know him.
Mr. Hammack: Mr. Carlton Slate, I reckon.
By Mr. Jones:
Q. Who was in your car?
_
A. A parcel of Negro chaps. Ther~ were six Negro chaps,
but none over ten years old. There were no grown ones.
Q. How far back were you when you saw the wreck?
A. I don't know. I haven't measured, but I would say
two hundred yards. It was on the knoll. I can show you on
the knoll.
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Q. Did you see this car come out Y
A. I didn't see anything until just like that (illustrating
by slapping hands together).
Q. Did you see any cars coming up meeting you 1
A. I didn't meet any cars until I got to the wreck. I didn't
pass anybody, and I only saw the Ford all the way down
where it was straight, unless he was turning a curve.
Q._ Do you remember what day of the week it was Y
.A. No.
Q. You are certain you were bringing them to the hospital Y
·
page 85 ~ A. I was driving them down to be operated on.
I brought three loads.
Q. What doctor were you taltlng these people to?
.
A. I don't know, sir. I took them over to the school building, where they told us to bring them.
Q. They were operating on them for tonsils 1
A. Yes, sir, that is what they said. I imagine it was a
State doctor.
Q. You do not know what doctor it was?
A. No .
.Q. Were you paid for bringing them Y
A. Yes. sir. I was running a taxicab.
Q. Who paid you for bringing them Y
A. The Negro· fathers and parents.
Q. no· you know any of the Negro parents or fathers Y
A. I know Harvey Gregory, and I could find them in South
Hill.
Q. Where did you find them in South Hill Y
A. They come to the Glass House for my car.. It is always
there in the back.
Q. How many trips had you made that morni.ngY
A. Three.
Q. What time of morning did this happen!
A. I don't know. I didn't look at the watch. I was not ·
interested in the time. It was my second load.
page 86 ~ Q. You say you saw no other car approaching
you from Lawrenceville?
·
A. Between the wreck and the overhead bridge.
Q._ Did you see a car drive up immediately after the wreck?
A.. I met a whole lot of them coming from Lawrenceville.
Q. You mean you actually saw the wreck Y
·
A. I saw them about the time that they hit, when I come
over the top of the knoll so I could see.
Q. From the top of the knoll, until the time you got to the
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accident, which is a distance of about five hundred yardsA. I would say so, but I nev:er measured it.
. Q. Five hundred feeU
A. I don't know.
Q. It is not very far f
.A.• Not far.
Q. Someone else drove up t
. _.
A. ·what drove up I don't know.. I walked down and asked
was anybody killed, and two or three had gotten there, but
what they come there on I don~t know.
Q. How many children did you have on your car7
A. I think I had five on that load.
Q. And you were taking the children to the hos~
page 87 } pital Y
· .
A. To the high school where they were operated
on:
· Q. And you were taking children to the hospital, running
seventy miles an hour'
A. I was running too fast, I ·reckon, but I was trying to
make it by one o'clock. I would not say I held seventy, but
I was running around fifty-five or sixty all the time.
Q. If it is in evidence that this wreck happened about 10:30
to 11 o'clockA. I would think it was in that neighborhooa.
Q. You had plenty of time to make your trip for one load t
A. That was the second one., and I had to go back for the
other.
Q. You do not remember seeing anybody come up to the
wreck?
A. I saw people coming up there.
Q. .And these people were seattered all oyer the ground Y
.A. Yes, sir, they were scattered over., and one or two cars
dose together.
Q. How long did you stay at the wreckt
.A. Two or three minutes, and I went back.
Q. These people were lying ·there on the ground dying T.
.A. I told you I was just out of the hospital, and I didn't
get over by anybody at all. page 88 } Q. You came there on your cart
A. Yes.
Q. You could have taken them to the hospital Y
A. I -could have taken them to the hospital, but while I
was standing there at least four. or fiv:e cars got there. Cars
were coming with people in them every way. ·
Q-. Did cars come from both directions Y
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A. 1· would not say any come from this way right then,
but there were two or three cars there.
Q. \Vhen you got there, there were two or three cars there t
A. Yes, _when I walked down.
Q. From. the time you saw the collision at the top of the
hill two or three hundred feet away, two or three cars got
there!
A. By the time I walked down. I didn't drive down but
walked.
Q. How far did you walk ·f
A. I don't know, but I told you it was something like two
or three hundred yards.
'
Q. Did you see any cars come up Y
' A. I didn't notice the cars, but I was looking at the wreck
walking to it.
Q. How old a man are you t
·
~ I am fifty-:fi.-ye years old, the last gone Depage 89 ~ cember.
Q. Fifty-five years old!
·
A. Yes.
Q. Vvere you in your present condition at that time-I mean
by thatA. I reckon I was about like I am now, sir.
Q. And one arm¥
A. One arm is in right bad fi·x. I had a light stroke.
Q. How close did you drive up to the wreck I
A. I stopped on top of the hill just as soon as I saw it.
Q. You stopped on top of the hill!
A. Yes, sir.
Q. How long did it take you to stop from the time you
saw itY
A. I don't know.
Q. How fast were you driving!
A. I don't know.
Q. How did you say you were driving-seventy miles an

hourf
A. I was ddving· fifty-five to sixty from Broadnax.
Q. Did you see your speedometer t
A. Yes, sir, several times.
Q. Where?
A. Between Broadnax and the· wreck.
page 90 ~ Q. You had five children taking· them to the hospital Y
A. Yes, sir, took them to have their tonsils taken out.
Q. And with one of your arms bad!
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A. Yes, this one.
Q. Is there anything the matter with your vision Y
A. I don't know what you mean.
Q. Is there anything the matter with your eyesight!
A. No, sir.
Q. You could see down the road?
A. Almost straight
· Q. And according to your statement all you saw and all
you could tell of that collision is that you saw two cars hit!
A. I saw them hit just like that (illustrating).
Q. And you can't tell seeing anybody come up or anybody
go away? .
A. I know I saw somebody come up, but I didn't notice anybody go away.
.
Q. Did they come up in an automobile, or wal~?
A. Some· come in an automobile and some come walking.
I don't know whether they stopped their cars further down.
Q. Did you say you walked down to the wreck Y
·
A. Yes, sir.
·
Mr. Lewis: If your Honor please, that is a repage 91 } capitulation.
The Court: I think ·he is in the proper scope
of cross examination.
By Mr. Jones:
Q. How far did you walk to get to the wreck?
A. I told you I don't know and I didn't. measure it.
Q. Can't you estimate it?
A. I told you around two hundred yards.
Q. And you do not attempt to say how fast your ·automobile was running when you went over the hill?
A. No, sir.
Q. Had you slowed down?
A. No, sir. I was in a hurry. I know it was sixty several
·
times, and sometimes a little over.
Q. And you never got under sixty Y
A. I don't think I did, but I don't know that I did.
Mr. Jones: That is all.
By the Court:
.
Q. Did I understand you to say you stopped your car at
the top of a knoll!
A. Yes, sir.
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Q. Could you see these cars before you caine over the top
of the knoll?
,
A.. Not in the bottom until I got to the top of the
.
·page 92 ~ knoll.
Q. Could you see the place where these cars came
together over beyond the knoll Y
A. Yes, sir; I could see them from the hill down.
RE-DIRECT EXAMINATION.
By Mr. Hammack:
Q. You say you have had a partial stroke?
A. Yes, sir, the doctor says so.
Q. In bringing the children to.the high school, I believe the
Lion's Club was having a clinic for crippled children Y
A. I don't know. I had been bringing them down.
. Q. I believe you say the Glass House Restaurant is your
headquarters t
A. Yes, sir.
Q. That is a station for the Greyhound Bus Line?
A. Yes, sir.

Mr. Hammack:' That is all.
C. L. PEARSON, ·
a witness on behalf of the plaintiffs, being duly sworn, tes-

tified as follows :
Examined by Mr. Hammack:
Q. Your name is C. L. Pearson f
A. Yes, sir.
page 93 ~ Q. What is your business Y
.A. Employee of State Highway Department.
Q~ .And were you wqrking on the State Highway on June
11th of last year Y
A. Yes, sir.
Q. .At what poinU
.A. Well, we were unloading some tar from the tank down
at the Southern Railroad apd we were hauling it up on 58
near Broadnax. We were unloading it on the bank up there
on the side of the road.
Q. While unloading this tar on the side of the road, did
you see a b!ue Ford coach pass going towards Norfolk t
.A... "'Y'es, sir.
.

/

I
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Q. How many people were in it 1
..A. The Ford was loaded. I couldn 1t s,vear how many.
Q. Did any cars pass from that time before you headed back
towards Lawrenceville 1
..A. Yes ; one passed. We were 011 the way back to Lawrenceville and stopped down at the well and got a bncket of
water and hung it 011 the side of the truck on a rack, and we
pulled off and we saw the .one car that passed.
Q. This other car that passed, what was the color of that?
.A. I don't know whether it was black or blue, but something heavier than a Ford or Chevrolet, but I don't
page 94 } know what it was.
Q. It was something heavier than a Ford or
Chevrolet?
A. Yes, sir.
Q. What was the speed of the Ford when it passed you
gentlemen who were working for the State Highway Department?
A. It was driving right fast, but I don't know the speed.
I didn't have nothing to go by. I imagine it was doing around
,
seventy or seventy-five.
Q.- Was the speed of that car so high that it provoked any
comment from any of you at that time?
A. One of the boys working with us ·made a remark when
the Ford passed as to the speed.
Q. What was it f
A. He said "Drive away, Big Boy; hell isn't half full" .
That is the remark.
·
Q. When you came back to Lawrenceville, did you see this
same blue Ford had been in a wreck?
A. I saw a blue Ford had been in a wreck, but I wouldn't
swear it was the same one.
Q. But no otlrnr blue Ford had passed t
A. No, sir.
Q. Had been in a w1~eck with whom?
.A. A pick-up truck.
Mr. Jones: Your Jlonor, he has not positively identi:6ed
the car, and I do not think that that would be adpage 95 } missible. He cannot identify it as the same auto~
mobile, and we think that that ought to be stric-ken.
The Court: At the present time I overrule the motion.
Mr. Jones: We save the point.
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By Mr. Hammack:
Q. You say it was in ·a wreck with an International pickup truckY
A. Yes, sir.
Q., Belong·ing to Mr. Templet
A. Yes, sir.
. Q~ How long have you been working with the State Highwav truckT
A: I reckon ten years. I worked for awhile, and then went
off,_ and I reckon all the time would be ten years ..

CR'Oss· EXAMINATION.
By Mr. Barrow~
Q.. You were hauling sand from Lawrenceville to what point
on Route 587
.A. Hauling tar in tar barrels between Lawrenceville and
Broadnax.
... Q. Where were you at the time yon saw the car come byf
A. We were up near Mr. Russell Matthews'
page 96 ~ farm. The truck was sitting off in front of the
road, backed up to the rack, and we had · just
finished unloading the barrels.
Q. Who was with ·you?
A. Two other boys working with us-Sanford Daniels and
Alton Clary.
· Q.·What time of day.was that?
.
· A. Now, I don't know just what time it was. I imagine
it was around eleven o'clock. We had made our last trip, and
were cleaning up to go home.
Q. It was sometime around eleven o'clock?
A. It was around eleven o'clock. at the wreck. I reckon it
was earlier than that.
Q. It was around eleven o'clock when you got to the wreck °l
A. Yes, sir.
·
Q. That was the last load you made f
A. Yes, sir.
- Q. Did any cars pass while you were unloading the first
loadY
A. That was the only load that we carried to that particular place.
Q. Did you carry any to any other place on that road that
morning?
·
.
· A. vVe carried some rig-ht across the street just out of the
corporate limits that morning early.
1
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page 97 }

Q. Did you see any traffic on the road when you
made that trip Y
A. Yes, sir. At any time you go out there you will see
some traffic.
Q. There is a good deal of traffic over that road Y
A . .Sometimes it is right heavy.
Q. And, of course, you usually notice to see what kind of
car a man is traveling in and how many folks in the car7
A. Usually see what kind of cart
Q. Yes.
A. If they are driving at a high rate of speed, that is quite
natural you notice it more than one driving at a low speed.
Q. The car that came on behind this Ford car was driving
at a very rapid rate, too, wasn't iU
A. Yes, sir.
.
Q. Why didn't you notice what kind of car it was?
A. It was something bigger than a Chevrolet or Ford.
Something bigger than a Ford you don't. recognize them, but
a Ford I recognize right off the bat.
Q. You would not be able to do any work for watching
traffic if you were able to pick out every car and say what
kind of car it was?
Mr. Hammack: The witness said that he was
page 98 } not able to pick out every car.
The Court: It is within the scope of cross examination. I overrule the objection.
A. Did you say I would have to stop work to pick out every
kind of car?
By Mr. Barrow:
Q. Yes, for you to come here and say whether it was a Ford
or Plymouth car driving· up and down the road, you would
have to pay close attention, and at that time you were un-.
loading· the tar?
A. We had finished unloading and were fixing to get into
the truck.
Q. When the first car came by?
A. Yes, sir.
Q. How long was it before the next car came?
A. It was not over four or five minutes.
Q. Did you recognize anybody in the other car?
A. No.
.
Q. You say tha.t they were four or five minutes apart Y

.
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A. Yes, sir.
Q. You thjnk that" is right?
A. Yes, sir.
.
Q. If that car had continued that speed, it would have been
east of Lawrenceville before the other car got to where you
were, wouldn't it Y
page 99 ~ A. It is just a short distance down from the tar
rack to where we got the water, and four or five
minutes I would say.
.
_
Q. How far were you from the town of Lawrenceville at
the time you were unloading this tart
A. Let's see: We were, I expect, about a mile and a half or·
two miles this side of Broadnax.
Q. And how far would that be from Lawrenceville f
A. Around ten miles, I· imagine.
Q. You work out on that road pretty regularly, don't you Y
A. Yes, sir. It is twelvP. miles from Broadnax to Lawrenceville.
Q. And you were something like ten miles from here Y
A. Yes, sir.
Q. The cars were about four or five minutes apart, and
the first was traveling about the same as the second f
A. There was not much difference in the rate of speed.
Q. And you think that they were going· between sixty and
seventy miles?
A. Yes, sir, around seventy miles an ~:our.
Q. If those speeds had continued on, do· you think the folks
in the second car would have seen the wreck when it happened?
A. Do I think the second one would have seen
page 100 ~ it?
· - Q. Yes.
A. I don't know whether he would have seen it, but he
would have bee~ pretty close by when the wreck happened.
Q. He would have been four or five minutes behind, wouldn't
hef
A. I expect he would unless he picked up on the speed,
but he would have been pretty close there when the wreck
happened.
Q. You came on to the wreck Y
A. Yes, sir. .
Q. Who was there when you got theref
A. I don't remember, but I know the Coca-Cola truck was
there.
Q .. From where!

-,
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A. I don't know where he was from. I lmow the Coca-Cola
truck was there.
Q. Who was driving!
A. I don't know the boy's name who was driving. T~ere
was a pick-up Chevrolet truck there of Mr. Lambert of_
Broadnax, and if_ there was anybody else there I never noticed.
Q. Did you see anything of Captain Pointer, from South _
Hill7

A. No.

page 101 }

Q. Did you see his car parked up the road t

A. No, sir.
Q. Did you see the same car anywhere around there that
you had seen back up the road a little further-the second
car you have described Y
A. No, sir, I didn't.
Q. Do you undertake to say that the car that you saw
this wreck was the same car that came by up the road!
A. I don't say it was the same car. I say a blue Ford
passed us up the road and there was a blue Ford that wrecked.
Q. Where did you go with your truck after you finished
unloading!
A. We drove down and got a bucket of water at Mr. Meredith's farm, and came on down to the wreck, and crone back
to town. We were on our way to town.
.
Q. · When you got to the wreck everything was over-some
of the people had been taken up, hadn't they7
A. Taken up 7
'
Q. Yes; movedf
A. I don't know whether they were moved, or not. .All the
ladies were on the side of the road, and this man was laying
up on the surface, and one lady was in the car, the one that
was killed.
·
Q. As you came on down the road did you see
page 102 } ;my other traffic 011 the road going either way?
A.. I don't remember meeting any other car
or anything passing us from the time we left the well.
Q. You say you went down to Mr. Meredith's farm to get
a bucket of water!
·
A. Yes, sir.
Q. How far is his house or the well or spring from. the
road?
A. The well is right opposite the road, I don't imagine a
bit further than to the back of this room.
·

in
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Q. Was the well in the front of the house or to the rear
of the house Y
.A.. I don't know. The house used to be facing the old roacl
the other way, and the back is facing the new road now, but
I don't know whether it is the back or the front.
Q. When you were at the well, was there anything between
you and the road t
A. I didn't go to the well. One of the other men went to
the well.·
Q. You didn't gof
A. No. I was in the truck.
Q. What other cars, if any, came do,vn the road that morning 1 Did you see any other car f
·
A .. No, sir-yes, sir, I saw some more cars that morning,
some Fords and Chevrolets and big cars and
page 103 ~ trucks and everything else.
Q. Did you see anything else come by after
you saw this Ford car you are talking abouU
A.· What is the question f
Q. Did you see any other cars coming down the road towards Lawrenceville after you saw the blue Ford Y ·
A. .At the wreck t
Q. Yes.
A. Did I see any other cars between there and Lawrenceville!
Q. Did you see any other cars come this way after seeing
these two you have described?
A. I still don't understand the question. .I don't know
whether you mean after the wreck or before I got there.
Q. At any time,
A. I saw more ca.rs after I left the wreck.
Q. Did you see any more before the wreck f
A. No, sir.
Q. And you were looking· and you were watching¥
A. I was on the highway. I reckon I was looking.
Q. And you were paying strict attention to everv car that
came along that morning f
~
A. I don't say that I was. If I meet a car in the road that
is driving all rlght, maybe it is some of my friends, but I
don't notice him.
page 104 ~ Q. If any other cars had been coming along the
road~ 1riving forty or forty-five miles an hour,
vou would not notice them?
· A. I would not pay as much attention as one driving
seventy-five or eighty or ninety miles an hour.
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Q. And you can't say whether any other car came down
the 1·oad that morning driving forty or forty-five miles an
hour--any other Ford car?
A. No, sir, I can 't.
Mr. Barrow: Stand aside.
Mr. Jones : We want to renew our motion to strike the,
evidence where the witness attempted to identify a blue car
some twelve miles from the accident as being the same car
as in the accident. He has not identified it.
The Court : I do not understand the witness identifies
it as the same car, but he testified a blue car passed him and
that a blue car was involved in the wreck.
Mr. Jones : Twelve miles distant.
Mr. Hammack: No; around four miles.
Witness: Around four miles.
The Court: I overrule the objection.
Mr. Jones: We except.

'page 105 ~

At 12 :45 a· recess was taken until 2 o'clock fpr
lunch. The jury was cautioned not to talk to
anyone or to permit anyone to talk to them about the case.

AFTERNOON SESSION.
Lawrenceville, Virginia, February 13, 1939.
The court met atthe expiration of the recess with the same
parties present as heretofore noted.
ALTON CLARY,
a witness on behalf of the plaintiffs, being duly sworn, testified as follows :
Examined by Mr. Hammack:
Q. Vv11at is your business 7
A. Work on the highway.
Q. For the State Highway Department Y
A. Yes, sir.
Q. How long have you been working for the State Highway Department Y
A. About eighteen months.
.
Q. w·here were you working on June 11 of last year, when
lfr. Temple was killed or injured in an a.utomobile wreck Y
A. We were hauling tar between her~ and Broadnax.
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page 106

~

Q. That is Route No. 58f
A. Yes, sir.

Q. Were you working with Sanford Daniels
and C. L. Pearson f
A. Yes, sir.
Q. Please state whether or not you saw, at a.ny time that
morning, a blue Ford coach pass the point at which you were
working!
A. Yes, sir, one passed when we were unloading tar up
the other side of Meredith's farm.
Q. How many people were on iU
A. I don't know, but it was loaded.
Q. How fast was that car going at that time1
A. I would say around seventy miles an hour, or something like that.
Q. Did any other car pass immediately after that Y
A. Yes, sir, one car passed right behind it, a bigger car,
but I don't know the name of it.
Q. You don't know what type car the second was Y
A. No. sir, but it was not a Ford or Chevrolet.
Q. Was any comment made by anyone in the crowd when
this blue F9rd coach passed by Y
A. Yes; sir, there was a fellow that said something.
Q. "\Vhu t did liP. say? Talk loud enough so the jury can
hear you.
pagl~ l 07 ~ A. Do you want me to tell what he said f
Q. Yes.·
A. He said '' Go ahead, hell ain't half full.''
Q. Were there any other cars except the Ford coach and
this large car that passed before you boys headed back towards Lawrenceville f
A. No, sir.
Q. What did you find when you got to a point called the
Reps Jones farm about four miles west of here?
A. There was a wreck there.
Q. Please state to the jury whether or not this same blue
Ford coach was in that wreck f
A. I couldn't say it was the same one, but one just like it
if it was not.
Q. One just like it f
A. Yes, sir.
Q. And no others had passed 6f
A. No. sir, I hadn 't seen them.
Q. How far behind the Ford coach was this larger type
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car, or how long after the Ford coach passed before the other
car passed?
A. He was pretty much right behind it.
Q. He was pretty much right behind it 7
A. Yes, sir.
Q. What speed was he makingf.
page 108} A. He was running rig·ht on to about as fast as
the othe1•.
Q. Both of them were running so fast it attracted the attention of all of you f
.A. Yes, sir.

CROSS EXA.MIN.ATION.
By Mr. Jones:

. · . ,

Q. What time of day was this Y

A. Somewhere around eleven when they passed~
Q. Somewhere around eleve11 o 'elock 7
.A.. 1:es, sir.
I '
Q. Where were you all on the road 1
A. Between l1ere and Broadnax..
Q. How far from Broadnax t
A. I reckon about three miles or something like that. I
never measured it.
Q. How far was that from the place of accident?
A. A.bout three or three and a half miles.
Q. About three and a half miles from the place of accident!
A. I reckon something like that.
Q. How long after they passed before you all left the place
you were working Y
A. Came straight on.
page 109 } Q. Did you stop anywhere 1
A.. We stopped and got a bucket of water.
Q. Who got the bucket of water!
A. I think I did.
Q. Do you know whether any cars passed while getting the
bucket of water?
A. Yes, sir, one passed.
Q. Do you know what kind of car it wast
A. No, sir.
•~. You didn't pay any attention to iU
A. Yes, sir; I looked at it, but didn't pay any attention
to the name.
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_ Q. Do you know whether that could have been the one in
the accident which you came to later Y
A. No, sir, that was not it.
Q. How do you know!
A. Because it was a bigger car than a Ford ..
Q. Do you lmow whether any other car passed Y
A. 'rhere didn't any other pass.
Q. In other words, you didn't see any other car pass Y
,A. Not sir.
·
,
Q. Now, you say there were, two cars passed pretty close
to eaeh other; what do you call pretty close T
A. I reckon a minute or two apart, or something like tha-c.
Q. You reckon a minut~ or two apart t
page 110 ~ A. Something like tha.t.
Q.. Do you think it could have been as much as
five minutes apart T
A. It could not have been that long.
Q. Do you know what kind the other car was f
A. It was a Ford that we passed at the wreck.
Q. Had you moved before the other car passed ,y
A. Yes, sir.
Q. So when the Ford passed you were standing still!
A. Yes, sir.
Q. Which way were you heading?
A. Towards Lawrenceville, and the tru~k was sitting up to
the rack.
Q. The Ford came past, and you moved Y
,A. Yes, sir.
Q. And the second car passed f
A. Yes, sir.
Q. So there was some lapse of time f
A. Yes, sir, a minute or two, or something like that.
Q. Had the blue car gotten out of your sight? _
A. Yes, sir.
Q. So the · blue car had gotten out of your sight before
the larger car ca~e along; is that right?
.A. Yes, sir. It was not far, you see.
page 111 ~ Q. But it had gotten out of your sigl1t f
A. Yes, sir.
Q. How long was it" from that time-what was the length
of time,-bef ore you got to the scene of the accident Y
A. I don't know exactly how lo~g it took to come from up
:there.
· Q. Well, couldn't you estimate it f
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A~ I reckon it was ten or fifteen minutes, or something
like that.
Q. Ten or fifteen minutes Y
A. Yes, sir.
Q. That was three or three and a. half miles from the place
of accidenU
A. I reckon something like that.
Q. During that ten m_inutes' time did not several other
cars pass you along that road f
A. No, sir.
Q. Who made this comment that you speak off
A. Sanford Daniels.
Q. Are you any kin to any of the parties here by marriage
or blood T Are you any kin to :Mr. Temple in any wayY
.A.. Yes, sir, I am kin-my brother married one of his
daughters.
Q. Your brother married one of his daughters?
A. Yes, sir.
page 112 ~ Q. Was your brother working with ypu that
day!
A. No, sir; he works for another fellow.
Q. He works £or- the Highway Department, though;
A. Yes, sir.
.
Q. Could you tell what kind of car this second car was f
A. No, sir, I don't know what the name of it was.·
Q. But you are certain of this much, that the blue car had
gotten out of sight before the second car came 1
A. I don't know whether it was out of sight, but we were
pretty much behind him.
Q. Anyhow, you had had time from the passing of the blue
car before the second car came to have driven your car out
and started down the road T
A. Yes, sir.
Q. So that this secbnd car passed you T
A. 1:es, sir.
Q. That was some little time; you all had to get into the car
and drive out?
A. Yes, sir.
Q. So it took a minute or two?
A. Yes, sir.
Q. ~ow many were in the truck?
.A.. Four of tis were in there.
Q. How many were in the front seat?
page 113 ~ A. Two. Me and the other boys were in the
·
back.

j04

~upreme Court of Appeals of Virginia.

Alton Clary.
Q. When this blue car passed, were all four of you on the
ground?
·
A. Yes, sir.
Q. So all four of you had to get into that truck, and the
truck started up and pulled out Y
A. Yes, sir.
·
Q. Before- this second car came?
A. Yes, sir.
·
Q. And then you also stopped to get a bucket of water?
. A. Yes, sir; the car passed when we stopped there.
Q.. The second car passed when you stopped to get a bucket
of waterY
A. Yes, sir.
Q. How far was that down the road?
A. About as far as from here up to the corner where you
turn.
Q. You don't know whether that wa·s a Terraplane or not Y
A. I don't know what the name ofit was, but it was a great
big car.
Q. Were there any people on that?
A. Yes, sir, it was loaded.
Q. Were they old people or young people?
A. I don't lmow. There was a sort of old man
pag~ 114 ~ driving, and it looked like the others were sort of_
young.

RE-DIRECT EXAMINATION.
By Mr. Hammack:
Q. When this car passed you boys it was about half way
between town and the wreck?
A. Yes, sir.

Mr. Jones: He didn't testify to that.
Mr. Hammack: He testified· that he was about half way
to Broadnax, and the wreck was about three and a half miles,
and I judge that that would indicate he was about half way.
Mr. Jones: The only thing I object to was the form of
the question. I admitted the distance was ·approximately
half way, but the witness stated from the question asked.
The Court: The question was leading.
Mr. Jones: Yes, sir.
Mr. Hammack: While the question was leading, I don't
think it led the witness into anything that he had not voluntarily testified to.
The Court: No.
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W. A. LAMBERT,
a witness on behalf of the plaintiffs, being duly

sworn, testified as follows:

·

Examined by Mr. Harrison:
Q. What is your occupation!
A. Farmer and logging.
Q. Where do you live?
A.· Broadnax..
Q. Did you go to the scene of an accident whieh occurred
between an automobile driven by Mr. Temple and one driven
by Mr. Jones on June 11th?
A. Yes, sir.
Q. How did you happen to come up thereY
A. I had been to Lawrenceville to attend to some business,
and went by there going back home.
Q. Did you see it 7
A. No. I saw it after the wreck, but I didn't see it.
Q. How soon after the wreck did you get there!
A. I don't think very long; something· like five or ten minutes.
·
Q. The cars ha.d come to resU
A. Yes, sir.
Q. What was the position of the Temple truck?
A. The cab with the pick-up was in the ditch and the cab
was lying over in the whea tfield.
Q. What side of the road? Was it the north
page 11~ } side or south side of the road 7
A. On the north side.
Q. Was any part of the· pick-up in the road 7
A. The bottom side of the wheels were in the .clitcli.i.-the
lower wheels,-and the other turned up in the air.
Q. The right wheels were in the ditch f
A. Yes, sir.
Q. Were there any markings on the road t
A. Yes, sir, there were markings on the road thirty-five
or forty feet.
Q. Thirty-five or forty feet from what T
, •
A. Going towards Broadnax.
Q. Could you tell where they were t
A. On the right-hand side of the road.
Q. How far from the extreme right or north side of the
road were those marks Y
A. I reckon close around two feet from the ~dge.
Q. Were there any other mark~ but those!
A. I didn't see any others.
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Q. Row maily- tnatks did you see i
Just two. ·
Just two marks!
Yes, sir.
1\fr. Dameron drew a sketch which was introduced in
evidence. I hand it to you. He indicated where
page 117 } it occurred. Is that about it t
A.. Yes, sir.
Q. Does that represent the condition¥
A. Yes, sir. I was there when. the drawing ,vas made.
Q. You state to the jury that the ~ark on th~ road in the
tar you estimate two feet from the extreme right or north
edge of the. road 1
A. Yes, sir.
Q·. How far was it from that point back to the Temple
truckf
A. I never saw the :µieasttrement, only seeing them rnn the
line, ~11t my estimate is atound thirty""fiye to fo~y feet.
Q. Was there any marking or scraping on the road between the truck and where the Temple car came to rest 1
A.. You couldn't tell much about it.
Q. Could you tell whether th~ Temple car went straight
down or on a curved line f
A. I couldn 't hardly tell.
.
Q. What w~s the position of the Moses cad
A. The right-hand ·wheel of that was about the center of
the road and the left-hand part of it was turned towards Mr.
Temple's pick-up._
. , .
.
Q. That would be on the left side of the road 1
A. Yes, sir, an_d I ~eckon it lackec1 six or eight
page 118 ~- ieet of being against it...
Q. What part o! the TemjJle truck was struck f
A. Right in the side where he was sitting on.
Q. Did it strike any part 0£ the frontf
A. Yes, sir.
Q. What part of the fronU
A. The fender.
Q. Wa.s there any mark to indicate iU
A. Nothing· more than the scratch.
· Q. Where was it?
A.- On the fender, on the. side.
Q. And what was the nature of it?
A. It looked like a bumper or something had hit it.
Q. Did the mark go on clown to the rear part °I
A.
Q.
A.
Q.
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A. Yes, sir ; it tore the running board and all right in the
side.
Q. What part of the Moses car struck the Temple car Y
A. The left-hand front.
Q. Were any of the tires on the Temple car flat?
A. No, I don't think so.
Q. Were there any marks or abrasions in the Temple wheel Y
A. I didn't notice.
Q. Did you make any examination to determine what part
· of the Moses car or the Temple car made the
page 119 ~ marks in the highway?
·
·A. It looked to me like that side of the bumper
was gone off or dragged-the wheel or -bumper.
Q~ You think the wheel or bumper made iU
A. Yes, sir.
.
Q. Was it such mark as could have been made by a brake
drum?
A. Yes, sir.
Q. Did you examine the Temple car after Y
A. Yes, sir; I helped put it over in the field.
Q. Do you know whether the truck was in gear at the time
of the accident?
A. No, sir.
Q. You did not make an examination of iU
A. No, sir.
Q. You don't know whether it was in second or third gear?,
A. No, sir.
.
Q. Had the occupants been moved when you got there 7
A. Mr. Slate had a lady going away, and he asked me
to see who was in the truck, and I saw it was Mr. Temple.
Q. And you got the car off him?
.
. A. Yes, sir; I had two colored boys ; the top part of the
cab was laying across his limb, and I pulled him out while
they raised it up.
page 120 ~ Q. Were you the first to get there T
A. Mr. Slate.,
.
Q. Did he operatA the Coca-Cola truck!
A. Yes, sir. There was not anybody there except him
when I got there, except the occupants of the automobile. ,
Q. About how far was Mr. Temple's truck from the lanethat is, as the lane intersects 58, how far was his truck east
of that,-how many feet would you estimate?
A. How-far was he from the lane?
Q. Yes.

108

Supreme Court of .Appeals of Virginia.

W . .A.. Lambert.
A. I just can't hardly remember, but it didn't look like
it was much distance coming out.
Q. About opposite the lane f
A. Yes, sir.
Q. You would put his truck just opposite the lane when it
finally came to rest?
A. Yes, sir.
Q. You estimate, I believe, thirty or forty feet it was
knocked back before it came to resU
A. Yes, sir.
Q·. And it came to rest opposite the lane?
.A.. Yes, sir.
·
CROSS E·XAMINATION.
By Mr. Jones:
Q. Mr. Lambert, I believe you said you were
page 121 ~ about the second person to get to the accident 1
.A.. Yes, sir.
Q. Were you driving a .car?
A. I was diiving a pick-up truck.
Q. Do you live anywhere near the accident f
A. I live at Broadnax, about twelve miles from here.
Q. About six miles from the place of the accident 1
A. Yes, sir.
Q. How many cars were there when you got there?
A. There was not anything there but the Coca-Cola truck.
Q. So you did not see Mr. Pointer there? Do you know
:M:r. Pointer Y
.
.A.. Yes, I know Mr. Pointer. There were so many people
there I don't remember.
Q. When you got there you don't remem her seeing him
there?
.A.. No, sir.
Q. Assuming that this is the truck which I have in my
hand, is the truck that Mr. Temple had, I wish you would
point out to the jury where you saw the truck hit-where the
impact seemed to be 7
. A. It was r~ght in here.

The Court: Turn it around and hold it up so the jury can
see it.
page 122 ~ Witness: The heaviest of it was right in there.
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-By Mr.•Tones :
Q. So the heaviest portion of it seemed to be behind the
left front fender Y
A. It started up here, and the whole running board and
everything was torn off.
Q. .And the impact seemed to be into the cab, did it not Y
A. Yes, sir.
Q. Did you notice the impact on Mr. Moses' cad
A. On the left-hand side, right up against the hood, and
it tore the wheel.down.
Q. Did you look at-these marks on the roadf Did you observe the marks 7
· A. Yes. sir.
Q. And, of course, you saw the little scooped out place?
A. Yes, sir.
Q. And I believe there were some scratch marks leading
over to the place where the car came to resU
A. Yes, sir.
Q. Did you see any other skid marks 1
A. No more than-I don't think I saw any where any tires
had put on brakes or anything· like that.
Q. You didn't see any place where tires had
page 123 } put on brakes?
A. No, sir.
Q. How long did you stay there?
A. I was among the first ones to get there and pretty much
the last. I helped the people who were hurt.
Q. You stayed there and g·ave what assistance yon could Y
A. Yes, sir.
Q. You were there when the ambulances came, I suppose f
A. Yes, sir.
Q. You did observe the ground pretty closely!
A. Yes, sir.
Q. Here is a map which bas been introduced, Mr. Lambert; this is the road leading from Mr. Temple's house up
the main road ; this, I understand, is towards Lawrenceville
and back in the other direction, which is west, is towards
Broadnax. Now, that represents, according to the testimony,
the intersection of the roads. You testified just a minute ago as to where Mr. Temple's car came to rest on the opposite
side of the road from the intersection as compared to this
intersection, or the mouth of the lane leading to Mr. Temple's
house ; point out there, if you will or if you can, as closely as
you can, where you say it was in relation to the mouth of the
roadY
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A. It looks to me-I clidn 't pay much attention to it,. but
it looked about opposite where he came out ..
Q. It was not far from opposite where he came outt
.A.• No,. sir.
page 124 ~ Q. So you might say it was across the road
from the intersection t
A. Yes, ·sir.
Q. What about traffic before you got to the accident and
after you got there! Was there much traffic on the road?
A. I didn't see so much and didn't pay much attention to
it. I was not driving fast. I was coming along slow. I had
been to Lawrenceville and attended to my business, and the
Coca-Cola truck went ahead of me about five hundred yards..

RE-DIRECT EXAMINA.TION ..

By Mr. Hammack:
Q. You say where the cars finaily came to rest was about
opposite the lane Y
A. Yes,. sir.
Q.. You were going west t
A. Yes, ~ir.
Q. You stopped your car east 1
A. Yes, sir, and Mr. Slate stopped his truck up above.
Q. And you stopped just east Y
A. Yes, sir.
Q. That was down this way f
A. Yes, sir.
p~ge 125 ~

CHARLIE PULLEY,

a witness on behalf of the plaintiffs, being duly
sworn, testified as follows :
Examined by Mr. Hammack: ·
Q. Yon live at Broadnax, I believe¥
A. Yes, sir.
Q. What is your business f
A. Mechanic.
Q·. Please state whethe~ or not you got up the Temple
wreck or the truck that ,vas wrecked on the 11th of June last
vearf .
.. .A. Yes, sir; I went down there and helped get it np.
Q. Please state to the jury whether or not that truck was
in gear at the time 7
A. Yes, sir, it was in second gear when I saw it.
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Q. In second gearf
A. Yes, sir.
Q. Please state where the truck was struck-what part
of it was struck?
A. Struck on the left-hand side.
· Q. The left-hand side Y
A. Yes, sir.
Q. Assuming that this is the Temple truck, please state
to the jury just what part of that truck was struck by the
Ford car?
A. It kind of hit the -fender and ran into the door.
Q. Which fender did it hit f
page 126 ~ A. The left hand.
Q. You didn't see the Moses car, I suppose,
did yonf
A. Yes, sir, I saw it, but I didn't take notice of it.
Q. Is this truck in the same condition now as it was immediately after the wreck 7
A. Yes, sir.
Q. Can the gears be shifted now f
A. Yes, sir.
CROS.S EXAMINATION.

By Mr. Jones:
Q. Mr. Pulley, is this a picture of the Temple truckf
A. Yes, sir.
Q. So that picture shows that the car was hit in therethe main portion of the lick went into the door on the lefthand sidef
A. Yes, sir.
Q. And it also shows that the front left fender was mashed
at a point near the running· board near the door f
A. Yes, sir.
·
~

J. L. BREWER,
a witness on behalf of the plaintiffs, being duly
sworn, testified as follows:
.

page 127

Examined bv Mr. Harrison:
Q. What is your .full namei
A. John Lewis Brewer.
Q. Where do you live f
A. I live up at the Reps Jones farm.
Q. Tha.t is Mr. Temple's farm?
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,1. L. Brewer.
A. Yes.
Q. Did Mr. Temple visit that farm on the morning of June
- 11,.1938 Y A. I was not there at the time.
Q. Did you go to the scene of the accident between a truck
driven by him and an automobile?
.
A.. I got there maybe twenty or twenty-five minutes after
it happened.,
Q. Did you look at any markings on the road Y
A. Yes, sir.
'
Q. Did you see any markings there t.
A. Yes, sir.
Q. Where were the markings you saw Y
A. There was one mark of the pick-up Mr. ·Temple was
driving right on the ditch, not far from the ditch, and the
wheels dragged from there.
Q. Did you see that ip.arkf
page 128 ~ - A. Yes, sir.
Q. What.wa_s that mark made by?
A. The right front wheel of the pick-up.
Q. The right front wheel of :Mr. Temple's car!
A. Yes, sir.
Q. Where was thafmark made!
A. Right on the dirt.
Q. On which side T
A. ·The right-hand side going the other way.
Q'. What do you :rpean by "the other way"?
A. Towards Broadnax.
Q. Going in the way in which Mr. Temple was going!
A. Yes, sir.
Q. Could yon tell from the· mark where the Temple car
was struckf
A. There were marks that the other car made on the tar
a little below there.
Q. The mark that the right tire of Mr. Temple's car made,
did it go on the tar f
A. It went to where it was sitting·.
Q. Could you trace it to wl1ere Mr. Temple's car wasY
· A. Yes.
Q. How. far was it in front of the car f A. A little over a foot in front of the car.
Q. You say that was made by the right front
page 129 ~ wheel of the Temple car T
A. Yes, sir.
Q. Did you trace it back to where the car stopped!
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A. Yes, sir, I traced it all· the way back.
CROSS EXAMINATION.

By Mr. Barrow:
Q. l\fr. Brewer, you live in the residence on what is known
as the Reps Jones farm 7
A. Yes, sir. ·
Q'. You rented the place from Mr. Temple!
A. No.
-Q. You were working there for him 7
A. Yes, sir.
Q. How long had you been there, Mr. Brewer?. ·
.A. This makes five years.
,
Q. You have been working with Mr. Temple for five years?
A. Yes, sir.
·
Q. Where were you on the_ morning of this accident 7
A. I was with Mr. Edwin Temple, M:r. Temple's br~ther,_
near Mr. McCray's.
Q. You were down a.t Mr. Edwin Temple's shearing sheepf
A. Yes.. sir.
Q. When did you arrive at the scene Y
page 1~0 } A. From what I could understand it was not
over twenty-five minutes.
Q. How did you get there so quickly Y
A. I had not heard' anything about it until I got there. I
just got there at that time.
Q. Did you finish shearing the sheepf
A. Yes, sir.
Q. And yon were just going on home t.. .
·_
A. I didn't know anything about it until I · got in sight
of it.
Q. Hadn't you spent half a day shearing sheep and gone
on honie?
A. No; I finished shearing sheep and went on home .
. Q. This mark you a.re talking about being on the west side
of the road, what did you day about that mark? Where did
it begin and where did it end 7
A. It began up where it was hit at.
Q. Over in the dirt Y
A. Yes, sir, in the dirt.
Q. And you could follow it all the way down t
A. Yes. sir.
Q. Had Mr. Temple been removed or carried away by the
·
time you got there?
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T. H. Matthews.
A. Yes, sir.

Q. .and several hundred people were around
page 131 ~ there when you got there!
A. There were right many, but I wouldn't say
the1·e were a hundred.
Q. A hundred or more Y
A. I don't lmow. There might have been a hundred, but
I doubt it.
Q. They had been walking all over the place!
A. They had been walking some, but the mark was plain
enoug·h to trace it all the way back.
Q·. Do you know what made the mark1
A. The right front wheel. It was not rolling but it was
dragging.
. Q. It was dragging f
.A.. Yes~ sir.
Q.. And that was not over in the wheatfield west of the
roadf
A. No. · It was on the north side of the road, I call it.
Q. I will call it that, too. The north side of the road!
A. Yes, sir.
Q. And that dirt, where you saw this markA. (Interposing) Was on the shoulder of the road ..
Q. On the shoulder f
A. Yes, sir.
page 132 ~ Q. And it was soft dirtf
.A.. It was soft enough to make a mark all right ..
Q. People were walking all around there and had been for
some little while T
A. Yes, sir, but that mark was plain enough to trace it
back..
Mr. Barrow: All right. That is aIL
T. H. MATTHEWS,
a witness on behalf of the plaintiffs, being duly sworn, testified as follows :

Examined by Mr. Harrison:
Q. You live on Route 58f
A. Yes, sir.
Q. You have a farm up there?
A. Yes, sir.
Q. How close is your farm to the Reps Jones farm owned
by Mr. Temple T
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A. It adjoins.
Q. Did you ha.ve occasion to go to the scene of this acci-

dent on June lU
A. Yes, sir, but when I got there they had moved .Mr.
Temple, and I reckon there were a hundred people there or
µiore.
Q. Were the truck and the car still there f
page 133 ~ A. Yes, sir.
Q. Did you observe any markings in the high-:
way on the shoulder of the highway f
A·. Yes, sir. On the left-hand side of the road, where this
wheel was off, the housing or brake-band cut a gash in the
.ha.rd· surface down to the dirt.
Q. Suppose you come to the jury and take this map. Here
is a map, Mr. Matthews. This is the road and this is the lane
to the Reps Jones place, and this is the way Mr. Moses was
coming, and Mr. Temple was coming this way. With refer;.
ence to the map, show· the jury where you found the mark
in the road?
A. This is the outlet from the Reps Jones place 7
Q. Yes, this is the lane.
A. Maybe it would be better. this way. .The Reps Jones
is on the south side of 58; this is the lane coming up to the
highway, and Mr. Temple come out and turned left-:handed
going to Broadnax, and where the left wheel was knocked off
was about two feet to the edge of the hard surface on the
north side of the hard surface.
Q. The left-hand wheel of which car Y
A. Of the touring car. The wheel was knocked clean off.
The housing or brake-band (I am no mechanic) cut the hard
surface clean through to the clay or soil.
Q'. To about two feet on the north side of the hard surface?
A. I didn't measure it, but it looked like eighpage 134 ~ teen or twenty feet west of the outlet. He was
turning left-handed goi~g to B.roadn.ax, and where
the wheel was knocked off the car was somewhere about
eighteen or twenty feet up the road towards Broadnax from
the center of his outlet.
Q. hand you a picture which has been introduced aa
"W. S. D. No. 5", which is a picture of the Ford car, and
ask you if that portrays the brake drum you saw!
A. Yes, sir, I think so. It could have been this braze on
the bumper which could have cut some in.

r
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T. H. Matthews.
Q. How far was the gash cut in the tar road from the extreme north side of the road Y
A. About two feet.
Q. Did you observe any marking there on the tar or the
dirt shoulder which appeared to have been made by the
Temple truck T
A. I can't say it was a mark, but it was where it had
dragged the front wheel on the dirt shoulder.
Q. Did you observe any marking on the dirt shoulder which
appeared to have been made by the Temple truck!
A.. Nothing but the dirt.
Q. Where did th~se markings begin?
A. Just a little bit below where this wheel hit the hard surface-where the housing hit the surface.
Q. And did this marking continue on back to where the
Temple truck came to rest?
page 135 ~ A. Yes, sir.
Q. How far was the Temple truck from the
scarified place in the road, or the place of impact?
A. I reckon thirty feet or forty-five feet.
Q. Your estimate would be forty-five feet?
A. Fifteen steps.
Q. From the point of impact to where the Temple truck
came to rest?
A. Yes, sir.
Q. How far was the Moses car from the point of impact 7
A. I reckon about ten feet apart-just walking space between them.
Q. On which side of the road were these various markings?
A. On the north side of the highway.
Q. Would that be the right side with reference to the way
Mr. Temple was going?
A. Yes, sir.
Q. Would it be the left side with reference to the way
the l\foses car was going?
A. Yes, sir. .
,
Q. Were there any markings on the right side of the road
with reference to the way Mr. Moses was traveling?
A. No. I think all the contact was on the north side of the
road and everything stayed on the north side. I
page 136 ~ don't think either car was past the center of· the
road after the contact was made ..
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Mr. Harrison: That is all
Mr. Jones: I don't think we care to ask anything.
,
ROY R. TEMPLE,
one of the plaintiffs, being d~ly sworn., testified as follows:

Examined by Mr. Hammack:
Q. Your name is Roy R. Temple?
A. Yes, sir.
Q. You are a son, I believe, of Mr. J. R. Temple, deceased t
A. Yes, sir.
Q. Your father was killed in an automobile -wreck on the
11th of June of last year?

A. Yes, sir.
Q. Mr. Temple, did you help to get the wreck up or help
to move the truck which your father was driving?
A. I didn't help to get the wreck up, although I saw more
or less the position it was in, because I heard it and I understood my brother Jack had helped get him away on the
ambulance, and that h~ had gone to Richmond. I said, i, You
people help as much as you can; I am going to Richmond''.
The only connection I have had with the car
page 137 } since then was as soon as I came in I· examined it
and helped about it.
Q. Is the truck in the same condition that it was at the
time of the accident Y
A. Yes, sir. We brought it to the door and dropped it
back in the storage room.
Q. Do you know whether the truck was in first, second or
third gear at the time of the accidenU
A. No more than at the time I had instructed the Pulley
boy, I said, "You go down and see whether the car is in gear
and let me know what gear it is in", and he came back and
said it was second.
Q. Did yon see the gear?
A. No, sir. I don't know of my own knowledge.
The Court: Strike that. out of the record.
By Mr. Hammack:
Q. Do you lmow, of your own knowledge, what part of that
truck was struck Y If so, take this and explain to the jury
there the manner in which the truck was hit by the Ford car.
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William J. Temple.
Mr. Jones: If your Honor please, we object to the question as asked, as to the manner in which the truck was hit ..
We think that he can tell how the truck was.
The Court: I think the point is· well taken. Yon can describe the condition of the car. You were not
page 138 f there and did not come until some time after.
Witness : I came very soon after the wreck,,
. - but I didn't have anything to do with taking it up.
· The Court: You did not make any minute examination
of the truck!
Witness : No, sir.
The Court: You say the truck is in the same condition
now as at the time of the accident t
Witness: Yes, sir. What I started to tell, the other car
hasn't the shield it has; 1 you will find the fender is rolled
and gets deeper and deeper until some· iron catches the blow
and it seemed that that is where the other car might have
turned. Anybody will :find right now blue paint that will compare with the Ford paint on the hubcap, which shows it was
struck sideways, and it went deeper until it hit iron heavy
.enough to hold it, and it caught at the door.
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CROSS EXAMINATION.

By Mr .. tfones~
.
Q. This is a picture oi the condition oi the fruckf
A. Yes, it seems to be all right. You will find the edge
of the fender rolled some three or four inches from the top.
Q. You say there is paint on the hubcap Y
page 139 ~ A. Yes, sir.
Q. Which portion of the hubcap!
A. You will find it on the cente-r of the hubcap. It is a rub
with blue paint..
Q. You do not know where the blue paint came from¥
A. No, but there is no blue paint on that particular car,
but it is a green truck.
Q. Mr. Temple, how old was your father Y
A. Father was seventy-four.

WILLIAM J. TEMPLE,
one of the plaintiffs, being duly sworn, testified as follows:

I
I

Examined by Mr. Harrison:
· Q. You are one of the sons of the late J. R. Temple f
A. Yes, sir..

I
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Q. You are also one of the administrators of·your father's
estate!
A. Yes, sir.
Q. Was your mother living at the time of the accident f
A. Yes, sir.
Q. What is her name?
A. Sallie B.
Q. What is her age T
page 140 ~ A. Sixty-nine.
Q. Will you give the names and ages of the
other children, for the record 1
A. One sister is partially afflicted-forty-four.
Q. What is her name?
A. Martha Janie.
Mr. Barrow : Your Honor, is that material in this case,
to give the names and ages and the condition of the children?
The Court: Certainly the names. Do you want the jury
excluded a moment Y
Mr. Barrow: I do not care to discuss the question. I think
to state the names and ages would be sufficient if he wants
to show the heirs of Mr. Temple, but there is no use to go
into their physical condition.
Mr. Harrison: It is to show the dependents.
Mr. Jones: If we are going into that, I think the jury
should be excluded.
The Court: Gentlemen of the jury, will you step into the
jury room, please Y,
Note : The jury retired from the courtroom.
Mr. Hammack: May it please your Honor, the very statute
under which these proceedings are providing for death by
wrongful act provide, as I recall it, that the jury may determine in what amount any recovery they may fix
page 141 ~ upon may be divided among the widow or the children. That being true, it is material, I think, Sir,
that the jury should know the physical condition of some of
the children who are to participate in the recovery, if such
·
there might be.
Mr. Barrow: The position that we take is all of the children
who are over twenty-one years of age are not dependent and
under the law they cannot be classified as dependents, and it
is immaterial what their physical condition may be. We do
not think it proper• to call the attention of the jury· to the fact

:
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that one or two of the children are maybe more or less helpless. I do not know what their condition is, but some physical defect in some of them, but I do not think it proper
to raise it before the jury.
,
The Court: Have you the statute 1
Mr. Harrison: Yes. Section 5787. (Reads same.) This
w.ould_ be to the surviving wife, and in this case to the wife and
to the surviving children, and it is proper to show that some
of the children were dependent on Mr. Temple, and that is
the purpose of this question. There are some who were dependent and still are dependent. I think it is proper for the
jury to have that information. They could give more to one
child than to another.
The Court : How many children are there?
· page 142 ~ Witness: Ten living.
The Court : Any grandchildren?
Witness : There are eleven grandchildren.
The Court : Are there any children of a deceased child 1
Witness: No, sir.
The Court : The grandchildren do not come into the picture. Do you propose to take up the condition of each of the
ten children Y
·
Mr. Harrison: We want to show that Mr. Temple had three
children at the time who were actually dependent upon him
at the time of his death. They are over twenty-one years
of age, and they are not in such physical condition as to make
a living. for themselves.
Mr. Jones: It occurs to us that if you lead into a type of
questions as to the ability to earn a living, it would open up
a long line of questions which would keep us here for I
don't know how long. Let us assume one of these children is
afflicted, we would have the right to show what kind of estate
they have, and whether they had any other provision than
Mr. Temple's own earning. capacity to take care of them;
it seems to me the thought of the statute is that they should
show the names of his heirs. It does not say anything about
·
the dependents, but his heirs, and the names and
page 143 ~ ages. If that is the case, it seems to me under
that statute and under the rules of evidence and
ordinary common sense that that would be as far as necessary
to go.
Mr. Barrow: We ought to be permitted to show what prop- erty Mr.-Temple had if they are going to show the condition
of the children, their physical condition. I think that we
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should have the right to show Mr. Temple provided for them
himself.
·
·
·
~
Mr. Lewfs: I do not agree with that. They have physical
disabilities to disqualify them from making a living._ In the
case of Simmons v. Southern Railway that was held, and that
was before the statute. We can show that three of these eh.i.1dren are suffering from physicaf infirmities, and tbat they
cannot maintain themselves, and were dependent upon their
father and they are now dependent upon their father's estate,
whatever that may be.
The Court: Is that all?
Mr. Lewis : Yes, sir. .
.
The Court: My. ruling is you may show the names and ·
ages of all the children, and whether or not they are selfsupporting and dependent in part or in whole upon their
father's estate. That is as far as I think it ought to go.. ·
Mr. Lewis: That is all that we ask..
page 144 ~ Mr. Jones: Suppose that we could come in and
show that they had an independent estate Y
The Court: I think that is immaterial, Mr. Jon.es. The
statute giyes the right of recovery and the jury has the right
to apportion it, and the relevancy of that testimony would
be, if they chose to give it to some children less favorably
situated than the others, they have the right under the statute
to do so. Their right of recovery is not dependent on whether
they are wealthy or poor.
.
Mr. Jones : · We respectfully except.
The Court: You want to except?
Mr. Jones: Yes, sir.
The Court: All right. Call the jury~
Note : The jury returned to the courtroom.
By Mr. Harrison:
Q. You have testified that your mother's name was Sallie
B. Temple?
~. Yes, sir.
Q. Is she a dependent of your father f
A. Yes, sir. ·
Q. What is her age 7
A. Sixty-nine.
·
Q. You also testified that you have one sister named Martha ·
Jane Templet
page 145 } A. Yes, sir.
Q. What is her age,
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A. Forty-four.
Q. Is she married f
A. No, sir.
Q. Is she self-sustaining f
A. Not at all.
Q. Why not!
A. She can barely· walk.
Q. Can she walk at all?
A. No.
•
Q. She is wholly dependent on your father's estate1
A. Yes, sir.
Q. ·what is the name of the next f
A. Sallie 0. Temple, thirty-eight.
Q. What is her condition?
A. She is totally disabled and has to be rolled in a wheel
chair..
Q. Is she able to do any work!
A. Not at all.
Q. Is she self-sustaining!
A. No.
Q. Is she wholly dependent npon your father or your
father's estate 1
page 146 ~ A. Yes, sir.
Q. The name of the next Y
A. Virginia Wilson.
Q. What is her age¥
A. Twenty-two.
Q. Is she married Y
A. No, sir.
Q. What is her condition f
A. She is weak; her limbs are weak.. She is able to walk.
Q. Is she able to do any work t
A. No, sir.
- Q. Is she self-supporting!
A. No, sir.
Q. Is she dependent wholly or in part upon your father's
estate?
A. She is wholly dependent.
Q. Give the names of the others f
A. That is all of the afflicted.
Q. There are three tha.t are wholly dependent 1
A. Yes, sir.
Q. Give the names of the other children and their ages?
A. I will have to go back and start at the oldest.

,.~.~
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Q. Go ahead.
A. The oldest one is Mrs. W. Ernest Taylor.
Q. Her agef
A. She is approximately fifty.
Q. Is she married Y
A. Yes, sir.
Q. Is she dependent Y
A. No, sir.
Q. Give the next7
A. Arthur Bryan.
Q. His ageT
A. He is forty-three.
Q. Is he dependent, or not 7 .
A. No, sir.
Q. The next!
A.· Roy R. Q. Give his age Y
A. He is forty.
Q. Is he dependent Y
A. No, sir.
Q. The nextf
A. William J.
Q. And your age Y
A. Thirty-six.
Q. Are you dependent Y
A. No, sir.
Q. The nextf
A. Mrs. E. Garland Clary.
Q. Her age?
A. Tw~nty-eight.
Q. Is she dependent Y
A. No.
Q. The next?
A. I skipped one; James F.
Q. His ageY
A: Thirty.
Q. Is he dependent Y
A. No. Mrs. Harold J. Crowder.
Q. Her agef
page 148 ~ A. Approximately twenty-five.
Q. Is she dependent f
A. No, sir.
Q. Any moreY
A. I think that is all.

page 147 }
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Emnierson B. Baugh.
CROSS EXAMINATION.
B.y Mr. Jones:
.
.
Q. What was your father's age?
A. Seventy-five I think.
Q. What was his business?
A. Farmer I would say. .
Q. You would say that he. was a farmer¥
A. Yes, sir.
Q. Was that his only occupation t
A. _No, sir.
Q. What were his other occupations?
A. He was in the lumber business to some extent; he was
the president of a bank here.
Q. What I am after is, was he actively engaged in any
business?
A. Very active.
Q. I mean in any one business f
A. No; it varied.
page 149 ~

A recess was taken for ten minutes.

EMMERSON B. BAUGH,
a ,witness on behalf of the plaintiffs, being duJy sworn, testified as follows :
Examined by Mr. Harrison:
Q. You are Trial Justice of Brunswick County f
A. Yes, sir.
Q. Did you go to the scene of an accident on June 11, 1938,
an accident which occurred between a truck driven bv Mr.
Temple and a car driven by Mr. Moses f
.,
A. Yes, sir.
. Q. About what time did you get there?
A. I don't know, but I imagine fifteen or twenty minutes
after the accident. We heard it here in town and Mr. Elmore,
and Shep Booth and I think Mr. Elmore's daughter. We
started to get a car to go up there, and we met Mr. Elmore's
daughter and went up there, and I presume it was twenty
minutes after the accident.
Q. Had any of the people been movedMr. Jones : Have yon been in the courtroom all the time?
Witness : Off and on. I was in here this morning a part
of the time.
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Emmerson B. B(lJU,gh.
Mr. Jones: All the witnesses were excluded.
Mr. Harrison: He is an officer of this county, Trial Justice; he was not in here when the witnesses were.
page 150 ~ sworn. If he had been here, these gentlemen would
not have objected to his staying.
The Court: I overrule the objection.
Mr. Barrow: I think that he should have been put on notice.
Witness: I think I should have been.
Mr. Barrow Go on.
By Mr. Harrison:
Q. Were any of the parties removed when you got there!
A. I think so. I met Harley Fletcher with a little girl
in his arms.
Q. Had the cars been moved i
A. No, sir.
Q. Were they in the same position t
A. I don't recall about the car, but the truck had not been
moved; the truck was turned over beside the embankment.
Q. Traffic was not obstructed t
A. All the traffic was obstructed. There· were a hundred
·
automobiles there in a short while.
Q. It has been testified by witnesses there were marks
there, and particularly a mark on the tar about four feet
from the edge .of the tar; did you see it?
A. Yes, sir.
Q. Tell the jury what marks you observed 1
.A.. I naturally looked at the markings there at
page 151 } the time, and I noticed-a bunch of us were standing there on the shoulder of the road on the north
side, on the north shoulder, the dirt, a place twelve or fourteen inches long was sort of slued sideways, and I remarked
to two or three of us standing there that that looked like it
might have been the front wheel of the truck which was turned
over in the ditch. It was up right about where the hole was
dug in the ta.r and almost opposite that. One gentleman
standing there at the timeMr. Jones: We object to that.
The Court: Objection sustained.
Bv Mr. Harrison:
"'Q. Did you see Mr. John Lewis Brewer there?
A. Is he the Brewer who lives at the Temple farm 7

,,.,
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Q. Yes.
A. Yes.
Q. Do· you know whether you made any observations as to
·this ma1·kY
- · A. Yes, sir; he was standing there .by me at the time.
Q. Wa.s the remark ydu made to himY
A. It was made to Mr. Brewer and one or two others.
Mr. Jones: .. We object to the remarks made.
.
The Court: Yes.

page 152 ~ By Mr. Harrison:
·
Q. Will yon take. the picture and show us about
·where on the road you found the markings Y
A. Let me see if I can tell it myself first ..
Q. There is the lane there.
A. r can't be very definite. I don't know anything about
~hese pictures. If these marks indicate where the wreck occurred, right here, I think I can tell. I cannot state definitely
where the mark was because I did not pay any more attention
to it than casually at that time. I can state within a few
·feet of where I think it was.
Q. The witness is testifying with reference to picture ''W.
S. D. No. 6".
A. From the lane coming out from the Reps Jones farm
across. the highway on the north side of the hard surface,
on the shoulder of the north side, I would estimate some twelve
or fourteen feet west of that lane, with a diatinct break in
_the dirt which indicated to me at the time it was the Temple
tire slidin.g sideways, sliding back sideways, and it indicated
was probably at a 45-degree angle just on the edge of the
shoulder-not twelve inches from the shoulder, but just on
·the dirt.
Q. That mark was in the dirt and on the shoulder¥
A. Yes.
Q. You are not talking about the mark in the ta.r four feet
from there?
page 153 ~ A. My recollection is that it .was east of the
hole dug in the tar. There was a hole five or six
inches, and it was to the east and a little to the north of it.
Q. And on the dirt shoulder T
A. And on the dirt shoulder.

:it
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CROSS EXAMINATION.
By Ur. Jones:
Q. ]\fr. Baugh, I believe you are Trial Justice of this courU
A. Yes.
Q. You told the Court and jury that when you got to the
scene of this accident there were some hundred or more people there?
A. It looked like it to me. Cars '!ere strung out for 150
yards.
Q. There had been considerable milling around?
A. That is right.
Q. Whnt was the condition of the land at that time-the
dirt? Was it a rainy day or· a damp day 7
A. My recollection is that it was dry, but from the point
I saw the mark I testified to I couldn't have traced it to
the truck.
Q. You saw a mark, and you do not attempt to tell the court
and j"qry what made the mark?
page 154 ~ A. No, and I didn't say so.
Q. And you would not attempt to lead them
to believe what made the mark?
A. No, I don't want to lead them to believe anything~
Q. Will you take this picture indicated as '' Defend~nt 'f$
Exhibit No. 1 ''; does that picture represent, and can you
say it represents, the point of impact or the place of accident?
· A. Yes, si:r.
Q. Does that look like the marks you sawf
A. Yes, sir.
Q. Will you take your p~ncil and mark on there where you
say you saw the marks f
A. I don't know how to judge the distance on the picture
because I don't know what the scale is, but to the best of my
judgment it was a point right along about here. That would
be a little to the east of this hole and on the north.
Q. And this hole is about where you say you made your
pencil mark there?
A. Yes, sir. I don't know the scale of this picture, ~nd
the mark I ma}{e i13 pur~ly n gu~ss.
Q. You say it was the.re; that is along the line with other
scraped marks on the road. Is that on the hard surface or
off the harcl surface 7
A. The marks I had reference to were on the edge and
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not on the hard surface. My recollection is that
page 155 r the marks in the road-I was standing about the
.
point about from here to the center on the pebbles-just east' of those marks.
Mr. Jones: That is all.
Mr. Hammack: May it please your Honor, the plaintiffs
rest except that we desire to make a motion that the jury
have a view of the premises. It is not far from here, about
four miles. After all the evidence, is in we shall ask for. a
view.
Mr. Jones: We will probably concur in that at the proper
ti1!1b, but we wil_l not say definitely.
Mr. Jones: We would like to introduce Dr. Crumpler, from
Danville, who is a physician, and let him go, and then we .
would like to ask for two or three minutes recess.
The Court: All right.

DR. L. 0. CRUMPLER,
a witness on behalf of the defendant, being duly sworn, ,testified as follows :
Examined by Mr. Jones: If your Honor please, for the
purposes of the record, it is agreed that certain X-ray requisitions may be put in the record by Dr. Crumpler
page 156 r without proof of the persons who made the X-ray
pictures.
We will stipulate further that the reports may be read by
the physician and the reports themselves not placed in evidence. Is that a00-reeable to you?
Mr. Harrison: Yes, sir.

By Mr. Jones:
Q. I believe this is Dr. L. 0. Crumplerf
A. Yes.
Q. Dr. Crumpler, .are you a practicing physician and surgeon!
A. Yes, sir.
Q. Doctor, how long have you been practicing medicine
as a physician and surgeon?

1

·
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A. Approximately twenty-three years.
Q. Where do you practice Y
.A.. Danville, Virginia.
Q. Where did you receive your medical training t
· A. Medical College of Virginia.
Q. Anywhere else Y
A. Well, I worked since at the University of North Carolina,-and practically all my work wa.s there, and at various
clinics and several other clinics throughout the country.
Q.• That is, you went to these clinics for the purpose of
studying?
.
A. That is right.
page 157 ~ Q. On the 11th of June, 1938, did you examine
or. treat Mr. John A. Moses Y
·
A. About that time, yes, sir; I don't remember the exact
date, but the da.te that he was injured and brought,to Memorial
Hospital.
Q. So you saw him the"first time at Memorial Hospital?
· .A. Yes, sir.
Q. That is in the City of Danville 1
A. Yes, sir.
Q. Doctor, I wish you would please tell the jury what you
found upon examination of Mr. Moses Y
A. When I first saw Mr. Moses he was in a very severe state
of shock.
ha.d what we call a traumatic injury to the chest,
to his head, and he was suffering with pain through his hip
and his lower limbs.
Q. Did you have or make a ·thorough examination of him
at that time?
A. No ; he was too badly shocked to disturb him more than
we had to. We treated the shock at that time.
· ·
Q. When did you make a further examination!
A. It was several days after that before we could take
pictures.
Q. Did you have X-ray pictures taken?

He

A. Yes.

page 158}

Q. At your instance!
A. Yes, sir.
Q. Did you receive a report on those X-ray pictures Y
A. Yes.
Q. I hand you here report that is dated June 13, 1938, in the name qf John A. Moses,. showing to be reported to Dr.
L. 0. Crumpler, and I ask you if you will state whether or
not that is the report of the X-ray :findings as of that time,
and read it to the jury if it is.
·
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A. Shall I read it Y
Q. Is that the report f
A. Yes, that is the 1·eport.
At the time that this picture was taken, of course I didn't
know just how much inj11ry he had, nor where it was except
_over the body. Consequently, we had pictures of both knees,
his left hip, right shoulder~ right foot; lateral films of the
right and left knee show 110 evidence of fracture; there is no
evidence of fracture about the bone of the right foot; the filin
of the right shoulder shows no evide~ce of fracture. There
is a fracture back of the second right rib in the mid axillary
line and another fra~ture pf the same rib 11ear the stern. The
- plura of the right apex is thickened.
A :film of the· left hip shows a marked rotlghenjng to the
hip with a few small fragments of both torn loose. That
picture refers to the end of the hip bone which
page 159 ~ goes into the socket to make up the hip joint.
There is a very suspicious partial clislocation
of the left hip that should be ruled out by ·stereo~copic films.
It might be advisable to X-ray tbe entire pelvis and· compare·
both hips.
Q. Doctor, did you have another X-ray examination or
stereoptic iriade Y

A. Yes.

Q. t hand you here report dated June 25, 1938, and ask
if this was on the saµie person and made to you 7
A. Yes. This is reporf of the stereopticon of the left hip.
Q. Doctor, is that June 25th 1
A. This is June-yes, it is 6/25 /38.
Q. All right.
A. The clinical diagnosis is fracture and dislocation of
the left hip. The stereoptic film of the left hip verifies the
previous findings on the flat palm and there is a partial
backward dislocation of the left hip. A snui11 fragment of
loose bone can be seen in the loose tiss1-1e just below the
acetablum. There is also suspicious area of callous formation
abo"Qt the left hip joint space.
Q. Now, I have an X-ray report made on June 25, 1938; I
will ask you if that was also niade for you folp;ige 160 ~ lowing the stere<;>ptic e4 ~mination !
4-. Yes, this confirmed the stereoptic e~amination.
·--Q: I wish you would please r.ea.d that?
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A. X-ray of the left hip shows considerable rarefaction
roughing on the head of the femur as compared with film
taken June 25, 1938. This is patchy in ·distribution.
The neck of the trochauter shows a little generalized rarefaction. The contour of the bone is normal.
Q. Doctor, the question has been important and I will ask
you the difference between a stereoptic examination and an
X-ray?
.A. A flat film is one in which the picture is made and·
made off the film before you and you can see the outline
of the bone if it is fractured there. In a stereoptic, you
have already mentioned, you can see the whole thing just like
you would in my hand. Does that explain it f
Q. I think so. Now, Doctor, we have had you read the
reports, and I wish you would please tell the jury in our
everyday layman language what you found from these examinations and X-rays?
A. Let me say this: The hip joint is made up of a rather
sulcus like space in about this position, in which the head of
the 'hip bone is like this (illustrating). That goes to make
up the hip joint. The end of the hip bone and this little cut
it fits into, the surface very smooth and is oiled
page 161 ~ by a fluid which keeps it smooth so you will get
good motion and not have friction or discomfort there. In other words, it is an oiled joint. "What happened in this case, this bone was driven by the edge of that
socket in which it fits. Consequently, it did considerable
damage to that joint by the terrific force in which it was
pushed by. Now, have I made that clear?
Q. I think so. Now, Doctor, he spoke of his ribs in the
X-ray report; were his ribs broken Y
A. Yes, one rib was broken in the mid axillary line and
one was cracked bv the breastbone.
Q. Would you say it was cracked at both ends?
A. About the middle and near the breastbone in the front.
Q. How long did you keep Mr. Moses under your treatment and caret Is he still unaer iU
A. v,..r ell, not completely. For a good long while, and it
was only recently that he has been requested not to report
back at regular intervals. "\Ve see him occasionally now.
He was over at the office three or four days ago.
Q. You have him still under observation f
A. Yes, he is still under observation.
Q. But he is not a regular patient T
.A. No.
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- Q. Do you have your records to show, or do you remember, how you treated him for these different inpage 162 ~ juries?
A. W elJ, of course, after he was over the shock
and we determined the injury had been to the hip joint, I ref erred that part of the work to an orthopedic surgeon because
that does not come under •surgery.
Q. Was an operation performed on him to your knowl. edge?
A. Yes.
Q. What was that operation for_ f
Mr. Lewis: He didn't perform the operation.
The Court: Do you know of your own knowledge what
operation was performed t
Witness : Yes, sir.
The Court : Proceed.
Witness: This little sulcus like place in which the head
of the bone fits was smoothed off, the bruised tissue was removed ·and the head smoothed off so it would fit, and it was
taken care so as to limit and not destroy the rest of the bone
around the hip joint. That is why it was done and to give
as much function as possible.
By Mr. Jones:
Q. That -operation was for the purpose of relieving the
condition at that time and to give him as much function as
possible?.
A. As much function as possible now.
Q. ·Do you consider that operation necessary Y
page ·163 ~ A. There was nothing else to do.
Q. Doctor, do .you_ know what the result of that
operation was? Have you had occasion to have him X-rayed?
A. The examination of Mr. Moses plainly shows that he
has a limited function in that hip, joint.
Q. What per cent of disability would you say?
A. I would say about thirty-five to forty per cent, and
that is based on the fact that he cannot move that leg in
normal limits that he could before the injury.
Q. How about his right legY
A. That seems at this time to be affected, the right leg,
because in some way it is touching the pelvis and interfering
wi~h the motion of the left hip joint and it is restricting
a part of the motion in the right hip and leg.
Q. Do you know what the date of this operation wast
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.A. I do not recall it, but it is in our record~ I am sure..
. Q. I have your records here. Do you remember whether·
that was in July last year 7
A. It was in this last year, but I don't remember exactly
the date. I will have to refer to the record to see.
Q.. .After that operation was performed, did you have another X-ray report made to you 7
.
A. I am pretty sure there was one made. This
page 164} was made on October 8th.
Q. Will you please read that report?
A. X-ray of the left hip shows narrowing of the joint space
as compared with earlier films. There is evidently some
roughening of the acetablum surface. Raref action formerly
noted does not seem to have advanced. The thickening there
is atrophic arthritis of the left hip caused by traumatism..
Q. There is an arthritis condition existing in this hip? _
A. Yes.
Q. Due to some accidental means or some rorce t
A. Traumatic, yes.
Q. Doctor, it will be in evidence· that Mr. Moses is a man
thirty-six or thirty-seven years of age; that his occupation
since 1923 or 1924 has been railroading, firing an engine on a
railroad, firing an engine at a cotton mill. I wish you. would
please state whether or not tl!e· condition of Mr. Moses resulting from this accident and the injury received will incapacitate him from performing that line of workT
A. Yes, it will.
Q. Do you mean that will be permanent 7
A. Yes, because he can't walk without help now. He can't
turn, he can't tilt, he can't lift as that kind of
page 165 } work would require.
.
Q. Could he do any of the work which required
any appreciable amount of manual labor f
A. I should not think so.
Q. Doctor, does it affect in any way reaching over or stoop-.
ing over like putting on the shoe or putting on trousers!
Does it affect him?
A. It certainly does. I don't know whether I am out of
line, or not : Would you like Mr. Moses to get up and see just
what he can doY
Q. You have examined him, haven't you!
A. Yes.
Q. Can he reach over to tie his shoe Y
A. No.

-
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Q. ·wm that be 1·elieved in any wayt
A. I don't think so.
Q. In your opinion it will not!
A. I do not think it will-not to any g1·eat degree, anyway..
Q. Would it affect him in his-would he suffer any from
it t Would he feel the effect of it in the way of pain in the
future¥
A. That is right hard to say.
Q. You spoke of arthritis t
A. It is true that he could not stand a lot of
page 166 ~ lifting like he could before without causing pain,
but you can have that condition without ca.using a
lot of pain. Just at the present time as to his condition as
to that particular point, I can't say.
Q~ In other words, the question of pain in the future is
problematical Y
.A.. Yes·..
Q. Doctor, from wI1at yon have seen of the operation that
has been performed, will it be necessary to have any further
operation, in your opinion Y
A. Not unless a picture of this hip in the future wotlld
show. that a part of tl1e calcification could be chiseled so
as to give the hip more motion. I should say it would be very
foolish to disturb that hip any more.
Q. I wish you wonld tell the jury the manner in which
Mr. Moses was treated in the hospital-that is, the kind of
bed that he had stay on f Did they put on a cast!
.
.A.. Yes. When he was :first admitted to the hospital Mr..
Moses was given morphine for his pain, and he was treated
for shock. Is it necessary to give a detail of that Y
The Court: Give a picture of the situation, and if they
want further detail they can ask for it.
Witness: He was a very sick man and was treated for shock
during the first ten days. The blood- pressure was taken and
the condition of the eye was noted, and this was
page 167 ~ to determine whether Ile had any pressure in the
cranial cavity which might have to be relieved
hy more procedure ..
.A.fter we were satisfied by the X-ray films and the stereopti<>
examinations just what the injury was in the hip, then it wag
necessary, we thought, to do this operation to save further
trouble in the hip and to limit it as much as we could and
to give him as g·ood hip as could possibly be done.
Of cours~ over a long period of that time he was on a bed,
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supported by boards which had no give to it, and he had to
stay in a: plaster cast for a good many weeks.
Mr. Jones: That is all, Doctor.
Mr. Hammack: Stand aside.
Mr. Jones: Your Honor will give us a few minutes?
Note : A recess of five minutes was taken.
MRS. LUCY DIX,
a witness on behalf of the defendant, being duly sworn~ testified as follows :
Examined by Mr. Jones :
Q. I believe this is Mrs. Lucy Dix?
A. Yes, sir.
Q. Where do you live, Mrs. Dix Y
page· 168 ~ A. Close to Schoolfield.
Q. You live near Schoolfield, Virginia?
A. Yes, sir.
Q. That is a suburb of Danville, Virginia Y
A. Yes, sir.
Q. Mrs. Dix, I want you to talk loud enough so that these
gentlemen· can hear you. ·You need not talk too loud, but so
that these men can hear yott, over there. On the 11th of June
of last year (1938 were you in an automobile driven by Mr.
J olm A. Moses, which w~s involved in an accident, in this
county-Brunswick?
A. ·With Temple Y
Q. Yes.
A. Yes, sir.
Q. I might ask you, Mrs. Dix, are you a working woman?
A. Yes, sir, I was up until this.
Q. You are not now?
A. No, sir.
Q. What part of the car.. were you seated in?
A. Sitting in the back seat in the middle, right in the center.
Q. You were in the back seat 7
A. Right in the center.
Q. In the center?
A. Yes, sir.
Q. Mrs. Dix, what time did you all leave
page 169 ~ Chatham?
A. As far as I can remember, I looked up at
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the clock, I guess it was right there in front of the mantelpiece, and I got up to get a drink of water, and it was seven
o'clock as I came out of the door.
Q. Was it some time before you left?
A. No; we were ready then to get into the car.
Q. That is when you left your home¥
A. No; that is when we left Mrs. Moses'.
Q. You got into the car?
A. Got into the car and left right then, just as quick as we
could get in and put my things in ~he car.
Q. From that time until the time of the accident did you
all stop at any place¥
A. Yes, sir, we stopped about ten minutes one place and
got a Coca-Cola.
Q. Did you stop anywhere else¥
A. We ran around behind the car and took sandwiches out
of the car. It was two or three sandwiches, one for the kid
and one for myself, and I don't know· whether anybody else
got one, or not.
Q. Where were you going?
A. Going to Norfolk to see my sister's daughter.
Q. You are no kin to Mr. Mose~ here Y
A. Not a bit in the world.
Q. Where did you first know him f
page 170 } A. I just got acquainted with him through my
sister.
··- Q. At the time of this accident, I wish you would please
tell the Court and jury, in your own words and in your own
manner and way, what happened as you saw iU
A. What I seen?
Q. Yes.
A. Well, we were coming over the road here before we
iiad this accident, an~ I hea~rd Mr. Moses blow, and I raised
right up when I heard him blow. I see the car come into the
road. It seemed like it was going to place itself right in
front of us.
·
Q. You heard him blow, and you raised upY
A. I raised up ana looked in front. I had been just raised
,up a -few minutes, and it seemed to be coming up a little
knoll and I had been watching the speedometer all the way.
Q. Watching the speedometer all the wayY
A. All the whole blessed way, and I do it in every car
-. I ride in because I am afraid.
.
.
·
,_ Q. When you came up the little knoll, was it just before
.
the accident Y
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A. From what they tell me it was coming up the road just
before we got on the level..
Q. Did you see the speedometer 7
pa.ge 171 } .A.. Yes, sir, I looked at it..
Q. Wbat was the speedometer Y
A. Forty miles wa-s the way it was set then.
Q'. .F'orty miles was the way it was set then?
A. Yes, sir.
·
Q. How long after that was it before the accident happened?
A. Well, it didn't seem to be but a very few minutes.
Q. Can you explain any way how long it took?
A. I couldn't tell you to save my life only this, when I
raised up and when the truck come up in front of us, I said,
"Lord, .have mercy upon us all," and folded my hands like
that. That is all the time I had, and by that time we went
into the crash. .,
Q. From the_ time you rais.ed up from the back seat and
saw the truck in front of you, you had time to say, ''Lord
have mercy!"
·
A. That is all the time I had, and it looked like I .went '
just like that. I didn't have time to see my niece or my
sister or Mr. Moses or his wife or daughter; I didn't think
about them at all; I just said, "Lord have mercy upon us all," and that was all I could say, and by that time I went
into the crash.
Q. Were yon knocked unconscious?
A. Yes, sir. I didn't know anything more until
page 172 } I was sitting on the side ·of the road, and some.
body was talking to me, I don't know who it was,
and I don't know even :what was said.
.
Q. When you came to, did you lapse back into unconsciousness 7
A. I would just go back into it again. I didn't know when
they put me in the ambulance.
.
Q. How long before that was it that you looked at the
speedometer?
.
A. I had been looking at it off and on all the way.
Q. Wl1at had been the average speed that he had been run- ningf
A. Forty-five and forty-six and forty-seven, so far as I
have noticed it.
Q. So that was his average speed from the time you 'left
Chatham until the point of accident?
.
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A. Yes, sir, along about it, because we asked him at ho~e
and told him we were nervous, and asked him not to dnve
too speedy, and he said, "I won't."
·
Q. You asked him before you left home t
· A. Yes, sir.
·
Q. Would you attempt, Mrs. Dix,. to make any statement
as to how far this truck was in front of you when you raised
up7
A. I couldn't tell you to save my life. It seemed
page 173 ~ to be so close, and the accident was so quick, I
couldn·'t speak to save my life the distance.
Q. It was right in front of you 1
A. Yes, sir.
·
Q. Did you see the man in the carf
.A:.. I glanced the side of the man's face like that; I just
glanGed his face, and I saw he was a man and seemed to be a
white man.
Q. And that is all you could do T
A. That is all I could do.
Q. When you saw the truck, was the tn1ck across the road t
A. I mean the truck just as it came into the road, just like
he was back here at the side. I didn't notice it until Moses
blowed, and when Moses blowed I saw the truck coming· into
the road. By the time I said, "Lord have mercy upon us"
it was in the road.
Q. And it happenedf
A. Yes, sir.
CROSS EXAMINATION.

Bv Mr. Hammack:
··Q. Mrs. Dix, you say just before leaving Mr. Moses' home
you went and got some water, and it was seven o'clock sharp f
A. Yes, sir, by tbe clock.
Q. You looked a.t the clock on the wall?
A. Yes, sir.
It was exactly seven o'clock f
Just about seven o'clock, as far as I can remember.
Now, you say before you and these other ladies would
this trip with Mr. Moses you asked him not to drive

pag·e 174 ~
Q.

A.
Q.
take
fast!

A. Yes, sir.
Q. Just why should you have asked him that?
A. Well, I will tell you: Because I am afraid to ride in
cars.

I
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Q. Was it because-

A. (Interposing) And I was always afraid to go long dis-·
tances.
·
Q. You did undertake to go a long distance 7
A'. Yes, and I have been long distances.
_
Q. Was it because you were aware of the fact that he was
a fast driver you requested him not to drive fast Y
A. I never had heard it..
·
_ Q. ~his.wreck took place about eleven o'clock, didn't iU
A. That is what they say.
Q. How far is it from Mr. Moses' home in Chatham to the
·
place of the wreck, do you know Y
•
·page 175 ~ A. I don't know.
Q. Do you know about how far?
A. No, I don't. Some say it is about'three hours' drive.
Q. It is around eighty miles, isn't iU
' A. I couldn't tell you.
Q. It is a shorter distance than it is from here to Danville Y
That is true, isn't it?
A. I couldn't tell you to save my life.
Q. You don't know Y
A. I don't know.
Q. Well, you say you make it a rule always when you are
riding in an automobile to keep your eyes on the speedometer?
A. Most always it has been all my life.
Q. And you kept your eyes on the speedometerA. (Interposing) No, I didn't keep them up there, but I
got up every once in a while and looked at it.
Q. You stood up,
A. No, I didn't· stand up, but raised up.
Q. And looked over to see how fast he was traveling!
A. Yes, sir.
Q. Ab9ut h~w many times did you make this observation f
A. I couldn't count them.
Q. Can you give us some idea?
page 176 }- A. I didn't. count it. I did it a good manytimes.
Q. You did it a good many times you know 7
A. Yes, sir.
Q. And every time you looked at the speedometer it was
forty-five, forty-six or forty-seven miles?
A. Somewhere around there.
Q. And you- didn't see it on any other point except fortyfive, forty-six o! forty-seven 7
.
.
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.A:.

I didn't see it any other point.
Q. You didn't stop but one time from Mr. Moses' home to
the scene of the wrP.ck?
A. From the home Y
Q. From the time you left Mr. :Moses' home!
A. ·Yes ; we stopped twice.
Q. You stopped one time about ten minutes and got some
Coca-Cola Y
A.. Yes.
Q. Then you stopped and got some sandwiches out of the
back of the car?
A. No ; the first time we stopped we got the sandwiches.
Q. How long did it take to get the sandwiches outT
A. The two stops amounted to about fifteen minutes.
Q. Then leaving out those :fifteen minutes, it took Mr.
Moses about four hours to drive from Chatham to the scene
of the wreck; is that rig·ht?
page 177 ~ A. I don't know just how long it took him.
Q. Now, you say as you came over a knoll just
before the scene of the wreck you raised up and peeped at
the speedometer?
A. Yes, sir.
Q. Why should you have done that f vVas there anything·
unusual in his speed at that time Y
A. No. It was just my habit.
Q. If he were driving at a moderate rate of speed and not
too fast for you, why should you have peeped over at that
particular time to see what rate of speed he was going?
A. Well, I don't know, but I always do. If I was riding·
with your Honor I would be watching.
Q. It makes no difference how slow the car is going¥
A. No, I never paid any attention if anybody would be
creeping along.
Q. Do you drive yourself? ·
A. No, sir.
Q. But make it a speciality to watch the speedometer?
A. If I am driving with my brother-in-law I watch it.
Q. On which side of the dashboa1·d was the speedometer!
A. It was over on the left-hand side of the car.
Q. Wha.t kind of car was it Y
A. I don't know the names of these cars. I have never
learned the name of his car, and I don't pay mueh
pag·e 178 ~ attention to that.
Q. Where was it that you stopped to get tbe
san<}wiches from the .back of the cart
._

!

'
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A. I don't lmow the place.. I never had stopped there before, but there was a lady's d1·essing room on the side. I
don't know just exactly whose filling station it was at.
Q. And who did you sa.y you were going to visit in Norfolk?
A. My sister's daughter..
Q. Were Mr. and Mrs. Moses going· to visit them there?
A. No ; they were going to carry me and Alice to her for
a couple months' vacation.
Q. Did they plan going to the Beach I
A. No; there was no plan in the crowd to go to the Beach.
Q. Now, you say about the ti.me you raised up to look at
the speedometer you heard Mr. Moses sound his horn?
A. No, I didn't hea.r him just as I raised up to look at the
speedometer.
Q. How long after· you raised up to look at the speedome,.
terA. I think we were coming up the little knoll.
Q. How long after that before he sounded his horn t
A. I don't lmow how long after that, but when he sounded
his horn I had my foot on the middle piece and I
page 179 ~ raised up and looked and saw the car go in front
of his.
Q. Three people were sitting on the front seat, were there
noU
A. Yes, sir.
Q. Mr. Moses was driving, of course?
A. Yes, sir.
•
Q. That put him on the left-hand side t
A. Yes, sir.
Q. In order to see the speedometer you would have to raise
up right high, wouldn't you f
A. No, not much.
Q. You would not?
A. No, because the two ladies were smaller sitting there
talking, and Florence.
Q. In order to see the speedometer, why didn ,t you look
around to your right instead of raising up?
A. I didn't look to the right but to my left.
Q. You looked to the left of Mr. Moses to see the speedometer?
A. Yes.
Q. You did not have to raise up to do that, did you Y
A. I was sitting back in the car holding to the seat.
Q. You were in the middle, weren't you!
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A. Yes, I was in the middle.
Q. Then, to see the speedometer, you would have
page 180 ~. to turn all the way back to your left, putting your
..
head in the front of this Jady who was in front
· of·youY
.
A. No. I just raised up to see it plainer.
·
Q. You would have to raise up and look over the top of
Mr. Moses' head~ wouldn't you t
.A. No.
Q. You would not!
A. No.
q There were three people 011 the back seat, weren't there. f
A. Yes.
Q. Were not there more than three people t
A. Yes, a little girl about so high.
Q. There were· four in· the back Y
A .. Yes.
Q.. Where was the little· girl sittingt
A. I had the right foot up on the runway, the little girl
was sitting here on the knee.
Q. The little girl was sitting in your lap f
A. No, not in my lap, but on my knee.
Q. And you ·had to peep over the little girl's head when
you looked at the speedometer!
A. No; I just looked like this (illustrating}.
Q. Had you ever ridden with Mr. Moses before¥
A. No ; this was the first time.
page 181 ~ Q. You had ridden on cars with other people,
of course¥
A. Yest sir.
Q. Do yon make it a rule to caution every person before
you ride with them to drive cautiously and not_ fasU
A. I most always do that. They accuse me of doing that
because I am afraid of cars. I have seen a great many wrecks.
Q. You have seen a great many wrecks·!
A. Yes, sir, from people speeding.
Q. Have you ~ever been in a wreck before t
A. No, sir.
Q. You have seen a great many wrecks on acconnt of peo
-Pie speeding 1
A.. Yes, sir.
Q. W reeks like this f
A. No, not like this one.
Q. This was not a case of speeding f
A. I don't think it was.
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Miss Lilian Alice Moses.

Q. Hasn't it been· your observation of all these wrecks
like this that speeding was the cause of them?
A. Most of the time.
.,,
page 182.~

RE-DIRECT EXAMINATION.

By Mr. Jones:
Q. Mrs. Dix, you have seen wrecks; do you mean you have
actually observed them? ·
A. I have seen them out on the highway.
Q. You do not mean you saw them?
A. No ; this was the first wreck I was in.
Q. And you never witnessed any other wreck at all?
A. No.
.
Q. So when you say you have seen wrecks you mean from
what you have heard?
_ .,
. A. I have seen them out on the highway.
Q. After the wreck was over?
.A.. Yes, sir.
Q. How old are you f
A. I am fifty-six years old.
Q. I believe you stated you had been working in the cotton
mills at Danville?
A. I have ever since I have ·been big enough.

RE-CROSS EXAMINATION.
By Mr. Hammack:
Q. You are fifty-six years old; how much do you weigh Y
A. I don't know. I haven't weighed since the wreck, but
I am a whole lot fatter than I was at the wreck.
page 183 ~ It is all because I can't work, and have to sit
around and eat.
Q. The wreck has improved you Y
A. It has not improved my back at all.
MISS LILIAN ALICE MOSES,
a witness on behalf of the defendant, being duly sworn, testified as follows :
.
Examined by Mr. Jones :
Q. I believe you are Miss ~Hian Alice Moses?
.A. Yes, sir.
Q. How_ old are you?
A. Sixteen.
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Q. How old were you last June 11th 1
A. Fifteen.
Q. You are the daughter of :Mr. John A. Moses hereY
A. Yes, sir.
Q. And I believe you live in Chatham?
A. Yes, sir.
Q. Do you go to school f
A. Yes, sir, I go to school.
Q. On the date of June 11th, when your father had the accident, were you with him at that time?
A. Yes, sir.
Q. ·where were you seated in the car?
A. In the front seat on the right side.
page 184 ~ Q. I believe your step-mother was in the center?
A. Yes, sir, at the time of the accident.
Q. At the time of the accident?
A. Yes, sir.
Q. How large a woman. was your step-mother f
A. She was not very large and she was not very small;
about medium size.
Q. About yomself?
A. She was about the same size as I am.
Q. At the time of the accident did you see any of it f
A. No, I don't remember it.
Q. What were you doing at the timet
A. I think I must have been turned around talking to Florence, who was seated in the back.
Q. Had you been talking to her f
A. Yes, I had been talking to her.
Q. So, as I understand it, you did not see the car in front Y
A. No.
Q. "\Vere you knocked unconscious 1
A. Yes.
Q. Now, in turning· around-what time did you leave home?
A. At twenty minutes to eight.
Q. Have you any way of actually knowingf
page 185 ~ A. Yes; when we drove up I set my watch by
the clock on the car.
Q. You know by the fact you set your watch by the clock
on tl1e earl
A. Yes, sir.
Q. And it was twenty minutes of eight!
A. Yes, sir.
Q. Do you know what time the accident occurred Y

J
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Miss Lilian Alice Moses.
A. No. I understand it was twenty minutes after eleven,
but I don't lmow what time it was .
Q. From the time you left home until you got to the place
of accident, had you all stopped at any place?
A . Yes, sir; we stopped and got some gas.
Q. How many times 7
.A. Twice.
Q. No,\;, at the time of the accident, do you have any recollection of the speed of the car you were riding in?
A. I imagine we were going about forty miles an hour. I
noticed it several times when I was sitting in the middle.
·when they stopped to get a drink I got on the outside and my
stP.p-mother got in the middle.
Q. Ho you had not noticed it from that time on 7
A. Not after I got on the outside.
Q. Had you been driving at an excessive rate of speed 7
A. No, sir, we had not been driving fast.
page 186 } Q. Now, when you were turning around talking
to the ones on the back seat I believe you said
Florence Ellington,-when you were talking to her could you
see out of t11e back of the car f
A. Yes, sir.
Q. Did you see any car following you all immediately before the accident?
A. No, sir.
Q. If there had ,been a car following you, could yon have
seen iU
A. Yes, sir.
Q. So you were knocked unconscious, and don't know what
liappened at the place of accidenU
A. Yes, I was unconscious.
.
Q. Now, you say you had been noticing the SJ.)eedometer
from time to time while you were seated in the m1ddlet
A. Yes, sir.
Q. Could you tell the Court and jury about how fast y:ou
all had been driving?
A. We had been driving· about forty miles an hour.
Q. About forty?
A. Yes, sir.
Q. Had you paid particular attention to that?
A. Yes, sir. I was sitting in the middle and the speedometer was right in front of me, and I noticed it sevpagc 187 } eral times.
Q. You noticed it several times f
A. Yes, sir.
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Miss Florence Ellington.
Q. From your knowledge of the speed you had been traveling, was ther·e anything to indicate to you that you were
traveling any-faster at the time of the accident than you had
been before thaU
·
A. Ner, sir. I don't remember any reason why we should
have been traveling any faster.
Q. Was there anything to call it to your attention if you
were driving faster!
A. No, sir, and I think I would have noticed it.
Q. You think you would have noticed it if you had been
driving faster!
A. Yes, sir.

J

I

.J

l

I

I

Mr. Jones: That is a.11.
Mr. Lewis: We do not care to cross-examine the witnes·s.

(

l

MISS FLORENCE ELLINGTON,
a witness on behalf of the defendant, being duly sworn, testified as follows:

I

.l
I

Examined by Mr. Jones :
Q. I -believe that this is Miss Florence Ellington °l
A. Yes, sir.
page 188 ~ Q. I believe you live in Schoolfield?
A. I live right outside of Schoolfield.
Q. I believe you went on a trip with Mr. John A. Moses
and his wife and daughter and other persons. on the 11th
day of J nne. last year!
A. Yes, sir.
Q. Where were you seated in the car¥
A. Well, so far as I can remember,-! will not be positive
because I was knocked unconscious so long,-so far as I can
remember, I was on the left-ha.nd side in the back.
Q. Was your mother in the car at the same time T
.A. Yes, sir, she was.
Q. For the purposes of the record, your mother 1s not
here today?
.A. No.
Q. Do you mind telling tl1e Court and jury why she is not
here!

I

l

I
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I
I

I

Mr. Harrison: We object.
M1·. Jones: If they object, I withdraw the question.

I
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Miss Flo~ence Ellington.
Q. (Mr. Jones:) ~fi~s E~lington, di~ you see the accident
itself?
A. No, sir.
Q. YOU did not see the accident f ·
A.· No, sir.
Q. Do you remember what time it was when
page 189 ~ you left Chatham?
·
.
A. I can't recollect back and wouldn't want
to do it.
Q. Can you approximate the time 1
A· Somewhere around 7 :30, but I would not be positive.
Q. I believe you all had come from Danville or the other
si~e of. Danville, at Schoolfield, over to the Moses home that
morning?
A. Yes, sir.
. Q. And t.hen went from that point towa.rds Norfolk?·
A. Yes, sir. · · ·
Q. I believe you all were going to Norfolk f
A. Yes, sir.
·
·
Q. How many times had you stopped between Chatham and
the point of acciderit?
..A. Well, once that I know of-once that I can remember.
Q. Once you c~n remember. . Were. you knocked uncon~·
·scions ?
.
,
A. I was knocked unconscious and stayed unconscious about
thirty-six hours.
.
· Q. Did you have occasion or .any .reason for noticing th~
speed of this car at the time or before tbis accident occufred.r
· A. I always notice the speed of cars because I ·had bee~
in a wreck before. I was very nervous~ and I
·page 190 } asked Mr. Moses before we started to please not
.
drive the car very fast because I was nervous,
and I always watch the. ca r-npt the speedometer so much, but
I watch the side view on the way that we are traveling, and
·yo,u or anyone can· notice the trees and the objects that are
passing- and judge.about the speed that they are making, and
in. the summertime when the wind is passing through the car
you can notice that, the wind coming in on your face, you
can tell about the speed.
Q. You had been in an accident how long before then?
A. Fifteen months.
Q. Had there been anything· to call your attention to the
speed of the car? How fast would you say he was driving?
A. Well, I have driven in automobiles before this, and I
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would say, not being positive as to the speed, but to my mind
it was going around forty or forty-five miles a.n hour.
Q. Was that his average speed Y
A . .All the way. I never noticed him getting any big·her,
because I am riervons and if anyone gets ve1:y ·speedy I can't
help notice it, being.nervous.
·
Q. "What were yon doing at the time of the accident?
· A. I was talking to Mrs. Moses sitting· on the front sea.t.
She and her daughter were turned around looking back and
talking, and we were talking about the subject of
page 191 ~ the World's Fair that I went to in 1933, and that
·
·
is the last I can remember.
Q. That is the last you can· remember 1
A. Yes, sir.
Q. And I believe you said you were knocked unconscious?
A. Yes, sir.
·

CROSS EXAMINATION.

By Mr. Hammack:
Q. Do you remember any ·of the details of the accident Y
A. Not one.
Q. Do you recall whether or not Mr. Moses blew his horn!
A. I can't recall any of it.
Q. You did not see the Temple carY
A. No .
. , Q. Mrs. Moses and her daughter were turned around talking to yon 1
A. We were talking.
Q. Yon were sitting in the left rear seatf
A. Yes, sir.
Q. And Mrs. Dix was in the middle?
A. Yes, sir.
Q. And your mother was on the right side?
A. Yes, sir.
Q. Is your mother a large woman Y
page 192 ~ A. She would weigh 165 or 170 pounds.
Q. About how much would you· say Mrs. Dix
weighsY
A. I don't know.
Q. Is she about the size of your mother?
A. She was here a moment ago.
Q. I am asking you T
A. She has gained right much weight since that time, and
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Miss Florence Ellington.
I would not be positive at that time but she really has gained
some weight since that time.
Q. Is your mother as large as Mrs. Dix f
A. No.
Q. Was there another passenger in the back seat!
A. A child about six years pld..
Q. Where was the child 7
A. Sitting on either Mother's lap or Mrs. Dix's.· She sat
on orie lap awhile and then the other, and I couldn't say
positively which lap she was sitting on but sitting on one or
the other.
Q. The conversation about the World's Fair, was -Mrs.
Dix taking part in it Y
A. No.
Q. What was she doingf
A. She was sitting in th.e car, and I was not paying any
attention to Mrs. Dix.
Q. The conversation was a general one, and
page 193} participated in by all in the car!
A. Not necessarily. I could not recall one
question that she asked me about it, because I had been in
her company before and was related to her", and she talked·
to me about it.
Q. Did Mrs. Dix spend much of her time peeping over 7
A. I don't know.. One person hardly pays any attention
to what another looks at.
Q. Did you see her raise up and pay attention to what Mr.
Moses was doing 7
A. No, sir.
Q. Did you look at the speedometer?
A. No, sir.
Q. And you did not notice Mrs. Dix doing it t
A. No.
·
Q. Did you all caution Mr. Moses about driving fast t
A. Before we started on the trip. Two days be:fore we
left, Mother told him that she was nervous, or told him twice
we .were nervous and all we wanted was for him to drive care. .
fully and slowly.
Q. Was Mrs. Dix present when you all told~him that!
A. No.
.
Q. She doesn't live with you all Y
A. No.
Q. Did Mrs. Dix caution him to drive slowlyt
page 19~ ~ A. She asked him that morning, she said, but.
I didn't hear her.
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· Mrs. Prestota Moses.
Q. Three of you all· cautioned him about driviilg fast before leaving Danville. ·what was the ·occasion of so many
of
you cautioning him or warning him not to drive fast?
1
· A. We had never driven in the car before-never had we
been on a trip with him before,.-a.nd not only him. but a11y""
one I go with I notice how they drive, and I am afraid to get
into the car with anybody unless I feel sure that they will
drive carefully.
Q. And this ·conversation and caution about the speed took
place several days before the trip Y
·
· ·
A. About the middle of the week.
Q. Do you kiiow when Mrs. Dix went to him with the re~
quest not to drive: fast T :
- A. That morning before we left, while loading up the bag.
gag~ in the car,: she asked him.
Q. Three of you aske<l: 4im. Do you know whether they
went to him and asked him f · ·
A. The child naturally would not because she was not old
enough to do it, and his wife and daughter,were used to him
driving, and I do not suppose that they would think about
such a tliing. _· I do.n't ~uppose that they would be afraid of
someone that they were used to every day.
.

-

page 195 }

sw:orn,

MRS. PRESTON MOSES,
a witness
behalf of the defendant, being duly
testified as follows :

on,

Examined 'l?y l\Ir. Jones~
Q.. I believe this is Mrs. Preston Moses f ·
A. Yes, sir.
Q. Where ,do you IiveT
A. I live at Chatham.
Q. You are a trained .nurse by profession "l
A. Yes, I am..
.
. .
Q. Where· did yon take your training!
A. New York City..
Q. What hospital?·
A. Conev Island Medical Center.
Q. Did you take it anywhere. else¥
A. Blooming-dale at v\711ite Plains.
Q. I believe you manied Mr. :Moses' brother f
A. Yes. sir.
Q. Did you help to nurse Mr. l\foses during his sickness f
A. I did.
Q. Were you present at the operation Y
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.A.. Yes.
Q. W"ill you teUthe jury what was done at the operation
that you observed T
.
. - A. The surgeon made an incision at his left hip
page 196 ~ joint and took out some chipped bone from the
large ·bone which goes into the socket and also
smoothed the surface of the socket up at the top 'of the bone.
It took them about an hour, and then they put him in a
plaster cast in which he remained for five weeks.
Q. Had he been in a cast prior to that time?
A. I believe he had been-not at this time, but he had a
broken leg. .
.
Q. I mean from this accident had he been in a cast f
A . . He was in a cast at the time tha.t they operated.
Q. They put him in a cast Y
A. That was the first case.
Q. What kind of bed did he have to sleep oil?
A. He had to sleep on a bed that had boards and it had
no spring·s. It was a plain mattress and boards. They had
to do away with the mattress.
Q. Do you know how long he had to stay on that?
A. He stayed at the time he was in the plaster cast and
several weeks in the hospital, and he had to go home, and
I do:n 't know how long he used the boards, but I think several
weeks.
.
Q. You don't know anything about the boards at home?
A. No. He may still use them.
·
page 197 ~

OROSS EXA!IINATION.

By Mr. Harrison:
Q. You spoke of his leg being broken f
A. That was at the prep school when he was a very small
boy. I heard his mother say about it.
Q. Which leg was it?
A. I don't know.
.
Q. Ifa had suffered some from a broken leg·?
A. Yes, sir, but I do not know what effect it had.
Q. You do not know whether it was permanent, or not?
A. No, sir.
·
Q. But his lep; was broken in a prior accident?
A. 1;es, sir, when he was at school.
Q. Did he have to wear a cast?
A. I was not acquainted with him then.
Q. Was it an automobile accident?
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W. L. Davis.
A. No; I think at school.
Q. You say he wore a cast f

A. I do not know very much about it, but heard it.
Q. You say he had a broken leg before?
A. Yes, but you can put somebody else on the stand.
Q. But you brought it out. Were there any other injuries Y
Had he had a broken arm Y
A. Not that I know of.
Q. Or ribs?
page 198 } A. Not that I know of.

W. L. DAVIS.
a witness on behalf of the defendant, being duly sworn, testified as follows :
Examined by Mr. Jones :
Q. I believe that this is Mr. W. L. Davis?
A. Yes. sir.
Q. You are a civil engineer?
.A.. Yes, sir.
Q. Where were you educated as civil engineer Y
A. Virginia Military Institute.
Q. How long have you been practicing your profession?
A. SincP. about 1916.
·
Q. Were yon called to make a map of a section of Route
58 in Brunswick County. which is designated on this map
about four miles out of LawrP.nceville Y
A. Yes, sir.
_
Q. Do you remember when you made this map?
.A. It was made on-I don't know when the map was made;
the survey· was made on June 14, 1938.
Q. June 14th?
A. Yes, sir.
Q. I ask you if this is the map of the road which you madeY
·page 19f) }

Note: Filed as· Exhibit Davis No. ~-

A. Yes, sir.
Q. If yon will stand up and hold it so the jury can see it.
Mr. Davis, I wish you would please state what this represents
on this map?
A.. That i8 the entrance road to the Temple farm. I don't
know tl,e name of it. but this is the road going into Mr. Temple's farm at the point of accident.
Q. And what is this!

I
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JV. L. Davis.
A. That is No. 58.
Q. That is Route No.-58?
A. Yes, sir.
Q. We have 011 th~s map certain dotted lines designated
as Line No. 1 and designated as Line No. 2; what is thatY
A. At the time of the accident the field there on the left.
of this road coming to Lawrenceville was in wheat1 and that
line is to show the distance, I will say, that either of the. two
men could not see each other.
·

Mr. Lewis: W8;s there wheat there when you made the
SITT"YI
.
·witness: No.. sir.
Mr. Lewis: How do you lmow that wheat was on the level YWitness: Because I saw the shocks of wheat on the land.
Mr. Le·wis: You don't know when it was cuU
pag·e 200 } Witness: I think I can answer the question!
The wheat was cut that morning, and they were·
cutting rig·ht across the fence. There was a barbed wire
fence between them.
By Mr. ,Tones:
Q. Mr. Davis, did you make surveys at that point from
this point here, assuming that wheat was on the field at acertain height?
A. I have a line showing the elevations across that line
on No.land No. 2.
Q. Now, Mr. Davis, I want you to explain itT
~ A. This line here is the elevation showing the up and down
on a vertical plane along Line No. l here, which is shown on
the horizontal plane herP..
Q. Let me call back: You mean the line here, which is a
zigzag line t
·
A. The zigzag line herP. is the elevation of the ground along
this Hne here.
Q. Line No. 1?
A. Line No. 1 on the first map you looked at.
Q. What does the straight heavy line designated as "Line
of sight over wheat'' represent 1
A. That is at three feet high.
Q. That is assuming the wheat was in the :field three feet
high?
l)ap:e 201 } A. Yes. that is right.
Q. What elevation did you· have when you
made this from the road?
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A. I checked my own eyesight in my car.
Q.- What kind of car did you have!
A. A Ford car.
Q. Do you remember the model l
A. 1937.
Q. You checked yb1'r own eye!
A. My _own eye. That is four and a half fee~ above the
p;1~ound. So 1 took a line of sig·ht four and a half feet above
the g-round, shown on the road there on the first map, and
set a rod at the point designated at three feet and another
rod at a poirit in the road which is shown on the other map,
and it shows the distance is 7.2 feet, which would have gone
ove.r the top of the car.
.
Q. You mean the distance that the car would have been in
the :rqad at the end of Line No. 1, that a person at this point
wohld riot have been able to .see this car if there were objects designated at three feet high in the field, such as wheat.
A! A person who~e eye ,vas four and a half feet in that
road would not have been able to see an automobile over
there.
.
Q. Can you tell us how far it is from the interpage 202 ~ section up to the point that this survey was made f
A. About 375 feet, approximately. I could
measure it off for you exactly if you would like to have it.
. Q. ]?id you measure to the top of the knoll or hill from
0

ili~~oof

.

A. Yes. The top of the ImoJl i~ stated 2 plus 50, and this ·

thing here is_:_it is about 50b feet from the top of the. knoll

to the P.nhance road.

Q. What is this line designated as Line No. 2
f... ~he same type line as No. 1.
Q. Is it on the smaller map Y
A. Yes, as Line No. 2 over on this side.
Q. The bottom line on the inap, which is marked "Profile
of L~nes No. 1 and 2 '' designated as Line No. 2, the bottom
mark, which is the zigzag, designates the profile of the land
through the field.
A. That is right along the line.
Q. Will you please explain the line '' Line of sight over
wheaU"
.
A. That iine was madP. the sam~ way, to determine if an
automobile could have been seen at that point.
Q. What did it show?
.
.
A. It shows it could not. The automobile would have had
to have been approximately six feet tall-5.9 feet from the
6
{
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road before it could have been seen, so you could
page 203 } have gone over the top of it.
Q. Mr. Davis, will you please state what distance the termination of Line No. 1 is in the road leading to
the Temple house from the highway?
.A. Line No. 1 ends at 75 feet from that road.
Q. Seventy-five f P.et from the shoulder?
.A. From the shoulder.
Q. Designated on the map as ''Fence'' and termination of
Line No. l?
A. This notes a barbed wire fence and that line has iu
there '' 75 feet.''
Q. How far is Line No. 2 from the ha.rd surface road T
A. Line No. 1 is at 160 feet, approximately, or 162.
Q. Yon have a profile of the road which leads up into the
Temple farm?
.A. yes, sir.
Q. Exhibit that¥
A. That is an elP.vation upMr. Jones: (Interposing) Mr. Reporter, you may put
that as '' Davis No. 3, profile of entrance road.''
Q. (Mr .•Tones:) This is the profile of the road leading
to the house?
.A. Yes, sir, for a distance down to this gate. It shows
this gate down to here. The gate is right there.
page 204 } Q. And this is what?
A. That is the shoulder of the road-the shoulder of No. 58.
Q. So a person coming up this road from the gate to Route
58 would be going· upgrade most of the way; is that true?
A. It would be an easy gTade from the gate for a distance,
and as you approach the road there is a very stiff grade for
a small distance.
Q. Can you give the length of tha.t distance on here?
A. ,For 50 feet from the shoulder of the road.
Q. From 50 feet from tlrn shoulder of the road to the right
is what gTacle?
A. Ten per cent grade. By ten per cent I mean ten feet rise
in one hundred feet.
Q. That shows it herP. ¥
A. Yes.

The Com~t: Are all three of those maps in evidence?

1.56 ·
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W. L. Davis.
· Mr. Jones : Yes, we would like to put them in.
The Court: Mark them Defendant's Exhibits 2, 3 and 4.

By Mr. Jones:
Q. Mr. Davis, I hand you a picture which we have introduced in evidence a.s ''Defendant's Exhibit No. 5 ;'' I wish you
would please look at this picture and tell the jury
·page 205 } where that. was taken from in reference to your
· map? In relation to that picture, where was it
taken on this map Y
A. At this point (indicating).
Q. Near "51~'
A. Yes. Station 4 plus 75 on this map.
Q. And which, way does that picture lookY
A. Looking along Line 1 from the center line of Highway 58.
·
Q. And what is designated by the man holding the measuring rod?
.
A. This will show the same thing that is shown on the
profile just submitted. · I think the distance was 6.9 feet on
Line No. 1; 7.2 feet that a car could not have been seen from
that point.
Q. Which one desig·nates thaU .
A. Here is 3 feet here and it is 7.2 feet here.
Q. And you have 3 feet measured on that?
A. Yes, sir.
Q. Mark it with a pen.
. Mr. Jones: "\Ve introduce the picture as "Defendant's Exhibit No. 6.''
Witness: The same thing as s4own along Line No. 2 with
the profile previously submitted.
Ry Mr. ,Tones :
Q. You have made a mark with ink on the
page 206 } measuring rod held by a man; does that designate
the line of vision Y
'
A. That designates the line of sight.
Q. Mr. Davis. I hand you ''Exhibit Defendant No. 7" and
ask you from what that was taken on the map?
A. That was taken from directly across the entrance road
to Mr. Temple's farm and is a view looking down that entrancP. road.
Q. Would that be designated on the map as Picture No. 51
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.A. Yes; it was taken from that point right there looking·
down the road.
Mr.•Jones: I think that is all that we have for this witness at this time.
CROSS EXAMINATION.
By Mr. Harrison:
Q. I hand you herewith what we .regard as an accurate map
made by Mr. Hunter Love. One road is the main road and
the other leads to the Reps Jones place. I ask you to look .
at that and tell whether that is a reasonably accurate ·survey?
.
A. I could not tell you about the elevations. I hate to
express my opinion of this, and unless the Judge requires
it I will not do it. Do you want it?

The Court: I· do. not know why he should ex.page 207 }, press his opinion.
Mr. Harrison: I want to know if the elevations are correct.
Witness: I could not look at a map made by some other
engineer and tell you whether the elevations are .correct. I
might say elevations would not be shown on this kind of
map. This is a map in a horizontal plane rather than a
vertical plane.
·

By Mr. Harrison:
.
.
- Q. Mr. Love's map here shows the elevation at a point in
this Ian~ 212 feet from Route 58 is 12.25 feet lower than 58;
can vou tell whether that is accurate?
.
A." I don't know, but I think I can do the same thing. How
fart
Q. At a point 212 feet from Route 58 f
A. That is correct, yes, sir.
Q. That is correct?
A That is the point at the gate.
Q. At a point 150 feet from the intersection, he has it 10
feet?
A. It is approximately right-very close to it.
Q. Then at 100 feet he has an elevation of 8- feet 9 inches;
is that right Y
A. At 100 feet 7
Q. Yes.
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page 208

~

A. I have about eight and a half, but I am estimating from this. It is 8 feet and 9 inches.

Mr. Jones:. I do ·not see any use in that. If he wants,
we will admit that it is substantially correct ..
Mr. Harrison: Do you admit itt
Mr. Jones: Yes ..
By ~Ir. Harrison:
Q. This map is substantially correct 1.
A. Yes, sir.

At 5 :15 the Conrt adjourned until tomorrow morning,. February 14, 1939, at 9 :30 o'clock, after having cautioned the
jury not to discuss or permit anyone to discuss with them
the case·..
page 209 ~

MORNING SESSION.
Lawrenceville, Virginia, February 14, 1939:..

The Court inet pursuant to adjournment of yesterday.
Present :. The same parties· as, heretof 01·e ..

CARLTON SLATE,
a witness on behalf of the· defendant, being duly sworn,. testmed as follows ~
Examined by Mr. Barrow:
Q. Wba:t is your name t
.A.. Carlton Slate~
Q. What is yonr age't
A. Twenty-three.
Q. And your occupation f
A. Coca-Cola salesman.
Q. "'Where do yon live 1
A. I live in South HilL
Q. Mr. Slate, did you see the accident which occurred on
January 11th o-ver here on Route 58 between Mr. Temple's
truck and a car d1iven by lfr. John A. Moses!

A. Yes, sir*
Q. Will you please state to the Court and jury what you
sawf
·
A. I didn't actually see the accident happen. I was there,
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I guess, a few minutes after it happened. I was about seventenths of a mile from the scene of the accident
page 210 ~ when I first saw it.
Q. Which way were you traveling t
A. I was going to South Hill.
Q. Were you on a Coca-Col~ truck 7
A. Yes, sir. Q. "'\Vhere had you been that morning?
A. I was coming· from Emporia.
Q. Is the road straight there in the direction m which
you were traveling?
A. Yes, sir.
Q. For what distance?
A. I would say over two miles.
Q. Could you actually or did you actually see the vehicles
·
•
when they came together 7
A. No, sir.
Q. Did you continue straight on until you reached the
scene!
A. Yes, sir.
Q. You arrived there you think about how long after it
happened?
A. I couldn't exactly say how long it had been when 1
arrived.
Q. Was there anyone else there except the occupants of
these vehicles?
A. No, sir.
page 211 ~ Q. You were the first to get there 7
A. Yes, sir.
Q. Was there anyone with you 7
A. No, sir.
Q. What did you observe when you arrived¥
A. At first I went around the wreck to the people in the
car. I got out and ran back to the car and to the truck, and
by that time Mr. Lambert came up. He was, I reckon, about
a minute or two minutes behind me, and I began to get people out of the car, and Mr. Lambert and a Negro picked up
Mr. Temple.
Q. :Mr. Dameron the traffic officer?
A. Mr. Lambert.
Q. Mr. Lambert; oh, yes.
A. Yes, sir.
Q. You were the first to arrive. Who was the next?
A. Mr. Lambert.
Q. And then you say the colored men came up 7
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.A. Yes, sir, the colored men were with Mr. Lambert, and
then they began to come from everywhere.
,
Q. Did you see Captain Pointer, of South Hill, there?
A. No, sir.
Q. Do you know him Y
A. Yes, sir.
Q. Did you see him at all T
page 212 ~ A. No, sir.
Q. When you arrived there, did you see any car
parked back up the road towards Brodnax?
A.. No car at all; just the two that were wrecked.
Q. ·were there any other automobiles or trucks in sight- at
that time except the two involved in this accident T
A. No, sir, only Mr. Lambert, and he was behind me.
Q. You could see no motor vehicle the other way beyond
the wreck?
A. No, sir.
Q. What was the position of the two wrecked vehicles Y
A. The Ford was sitting about on the left-hand side of the
road, right on my rig·ht going to South Hill; the truck was
turned over in the ditch; the. Ford was sitting at an angle
crossways the road and the back wheels were about in the
middle.
Q. The rear wheels of the Ford car were about in the center of the road f
A. Yes, sir.
Q. Did you tal~ to any of the injured people?
A. I talked to Mr. Moses.
Q. Was he conscious at the time you arrived?
A. Yes, sir.
Q. Was his wife conscious, or not T
A. No, sir, she was not.
Q. Was she dead when you arrived T
page 213 ~ A. She was dead in about two minutes ; she
breathed two or three times.
Q. Where was she'
A. She was in the front seat in the middle.
Q. Where was Mr. Moses T
·
A. Lyi11:g on the ground beside the car on his side.
Q. On the left side Y
A. Yes, sir.
Q. In the road?
A. Yes, sir.
Q. What was Mr~ Temple's condition!

-1

I
I
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A. Mr. Temple was lying under the tr~ck; the gear was
laying across his knees.
Q. Did you help to get him out f
A. No, sir.
Q. You helped get the people out of Mr. Moses' car T
A. Yes., sir.
Q. How long did you remain there, Mr. Slate f
A. I remained there until all of them were in ambulances
to carry them away.
Q. Did many people come around there before you left Y
· A. Yes, sir.
Q. Would you say a hundred or more Y
A. I guess there was; it looked that way.
Q. With reference to the lane leading out from
page 214 } ·the Reps Jones house, as it is known, where was
the car and where was the truck-up above that,
or below, or just in fronU
A. The car was just aJong about the middle of the drive-,
way or a little bit below the driveway.
Q. The car was slightly below the driveway f
A. Yes, sir.
Q. That is east of the driveway f
A. Ye~, sir, on this side, towards Lawrenceville.
Q. Where was the truck?
A. The truck was below the Ford. I would say it was about
eight feet difference between the truck and the Ford:
Q. What was the condition of the truck T
A. The truck was turned over on the side.
Q. Which side?
A. The right side.
Q. Did you make any observation, Mr. Slate, to see'whether
or not one coming out of that driveway would }}.ave been able
·
to see to the left f
A. No, sir.
CROSS EXAMINATION.

By Mr. Harrison:
Q. You were· going towards South Hill f
A. Yes, sir.
page 215} Q. Where did you put your cart
A. Drove to the wreck and parked around the
wreck.
Q. Yon were the first to get there Y
A. Yes, sir.

162

Supreme Court of Appe_als of Virginia.

R. F. Ellis.

Q. · With reference to the position of the cars, were they
both in your lane of traffic t
A. Yes, sir. ·
Q. Both in the lane of traffic f
A. Yes, sir.
Q. "\Vas either car over the center line of the road l
A. No, sir.
Q. Both were on the right side f
A. Yes, sir.
Q. When you got out, what did you do f
A. I went to the Ford.
Q. You did not render any assistance to the others Y
A. No, sir.
Q. About that time Mr. Lambert came up T
A. Yes, sir.
Q. Your attention was centered on helping these people f
A. Yes, sir.
·
Q. Did you pay any attention to who was driving the
cars?
A. A few tourists passed.
page 216 r Q. Your attention was not directed as to who
was coming up there as much as to rendering such
aid as you could?
A. No, sir.
Q. Can you give the names of the people who did finally
get there?
A. No, sir.
Mr. Harrison:

That is all.

By the Court:
Q. How did you get a round the wreck Y
A. The left.hand side of the road was clear, and I drove
around.

R. F. ELLIS,
a witness on behalf of the defendant, being duly sworn, testified as :follows:
Examined by Mr. Barrow:
Q. What is your namef
A. R. F. Ellis.
Q. ·where do you live, Mr. Ellis Y
A. I Ii ve here in Lawrenceville.
Q. ,Vhat is your age?
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Forty-seven.
And your occupation?
Automobile dealer.
Mr. Ellis, -did you go out to the scene of this collision
between a car driven by Mr. Moses and the truck
page 217 ~ driven by Mr. Temple on June 11.th last?
A. Yes, sir.
.
Q. Did you arrive there shortly after the collision?
A. I don't know just how long it was. I imagine, from
what I could learn, ten or ~fteen minutes.
Q. Ten or fifteen minutes after it happened Y
A. Yes, sir.
Q. About what time of say was it Y
A. I don't know exactly, but somewhere about eleven
o'clock.
Q. When you got there had they gotten the people oul of
the cars?
:A. All of them were out except the dead lady.
Q. What did you observe there, if anything, with reference
to marks· on the highway Y·
A. I did not see any marks except the one where the wheel
, possibly broke down.
Q. Defendant's Exhibit No. 1: Are those the marks you
are referring to Y
A. Yes, sir.
Q. Did you see any marks other than those two · places
that seemed to have been cut out of the ha-rd surface?
A. Those were the only marks I saw.
Q. Did you see any skiq.marks leading back west from
where the car was actually lying 7
page 218 ~ A. Do you mean tires 7
. Q. Yes!
A. No, sir.
'
· Q. Did you see any marks o.n the shoulder of the road,
the north shoulder?
A. I did not pay very much attention to that. The people
w~re right around there, and there was so much commotion
I didn't pay attention to the marks on the road.
Q. Did you observe any marks of wheel tracks over across
that ditch bank Y
.' A. No, sir.
.Q. To the north of the road. Did you go back to that
scene at any time after Saturday?
A. I passed there and stopped the day Mr. Temple was
buried.
A.
Q.
A.
Q.
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Q. On Monday, I believe. He was buried :Monday afternoon, was he not t
A. Yes, sir.
Q. Did you stop then and make any examination Y
A. No, not until I came back. There was a gentleman
there making some measurements, and he had just about
drawn the sketches and I clidn 't make any measurements. I
just stopped for a few minutes.
Q. Did you notice any black tire marks on the surface of
the road at that time.?
page 219 ~ A. There were some way back up there on
the hill kind of on the west side of the roadI mean on the north side of the road.
Q. Some way back up beyond Y
A. Yes, sir; I reckon 50 or 75 yards.
Q. But there were none on the road right at the place of
accident except these two cut out places you observed and
noticed?
·
A. No, sir.
Q. Did you get up the wreck Y
A. Yes, I got up the Ford car.
Q. Did you make any examination to see whether or not
the brakes on that car had been applied?
A. Yes, sir; they were locked up.
Q. The brakes on the Ford were locked T
A. Yes, sir.
Q. Did you observe the clock on that car?
A. I saw the car, Mr. Barrow, and I was getting the car,
but I don't remember much about the clock.
Q. You didn't see whether it was working, or not ·1
A. No, sir.
Q. Did you examine the truck to see whether or not that
was in gear T
·
A. No, sir, I did not. I did not make any examination
of the truck at all.
page 220

~

CROSS EXAMINATION.

By Mr. Hammack:
Q. Mr. Ellis, come over to the jury, please. Mr. Ellis, you
are looking at Exhibit 3, filed with the evidence of W. S.
Dameron. This is a picture of the scene of this tragedy.
This represents the lane leading out from the Temple residence, does it not Y
A. Yes, sir.
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Q. This highway here is No. 58; that is correct, is it not f
A. That is· what it is supposed to be.

Q. This direction is east, towards Lawrenceville or towards
Norfolk, is it not Y
A. Yes, sir.
Q. This direction here is west towards Brodnax or towaras
Danville, is it not?
A. That is right.
Q. You say you observed a scuffed place in the ground apparently made by the wheel of the Ford car?
A. Yes, sir.
Q. Is that the place that you observed?
A. it was somewhere along in there where the tar was
scraped, but I do not know the measurement. I did not .step
it or measure it.
page 221 } Q. You observed a telephone post f
A. No, si~·. rhave seen them there.
Q. Do you know whether there is one there Y
A. No.
Q. You don't know whether there is a telephone post west
of that lane, do you f
A. No, sir.
Q. It appears from the picture that the scuffed place in the
road is even west of the telephone pole?
A. Apparently.
Q. All right, take your seat. · You say you are an automobile dealer t
A. Yes, sir.
Q. You sell Ford cars?
A. Yes, sir. ·
Q. Please state to the jury, if you can, within what distance a Ford car, 1937 model, with brakes properly adjusted,
can be stopped, traveling at a rate of from 40 to 45 miles
an hour?
A. It would stop within 50 feet.
Q. Approximately 50 feet?
A. Yes, sir.
Q. And the brakes on this Ford car, belonging to Mr.
Moses, which was in the wreck, were in g·ood condition?
A. I believe so.
Q. You made no examination of them?
page 222 ~ A. No, sir.
.Mr. Hammack: All right, Sir.
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By the Court:
Q. What did you mean by the statement when you found
the car the brakes were locked Y
A. The pedal had gone compressed down so far it had gone
beyond the transmission· and had been. locked.

By Mr. Lewis:
Q. That was caused in the accidentf
A. Yes, sir.
By the Court:
Q. Could you tell whether the· wheels were affected by
that!
A. Yes, sir.
Q. How were the wheels affected 7
A. They were locked. When we pulled the car up it dragged·
on the ground ten or fifteen feet..
Q. Do you mean the wh..eels would not revolve¥
A. No, sir.

RE-DIRECT EXAMINATION.
By Mr. Barrow:
Q. You say a ca.r of that type, traveling 45 miles an hour,
can be stopped in what distance Y
.
'
A. Approximately 50 feet with the brakes' in good condition.
page 223 ~ Q. Is the road at that point lev~l, or not¥
A. No, sir. It looked like a little incline there
coming down the grade slightly.
·
Q. ·It was downgrade the way Mr. Moses was traveling 7
A. Yes, sir.
·
Q. Now, do you mean that a car can be stopped in 50 feet
after you have actually put the brake on?
A. Yes, sir.
Q. Or did yon mean after first seeing an obstruction in the
way, you would have to think about it and then put your
foot on the brake?
A. Yes, sir. I don't know what the chart is. I have read
up on that, but there is a period of time in there before you
·
can apply the brake.
Q. Have you seen charts like thaU
A. Yes, sir.

Sallie B. Temple, etc. v. John A. Moses.

167

R. F. Ellis.
Mr. Barrow: I wish to offer this chart in evidence.
Mr. Hammack: If your Honor please, it is proper, of
course, for the witness to testify as to his personal knowledge
or as to experiments made by him, but we do not think it is
permissible to introduce in evidence a chart for whom no
person is responsible or accountable.
·
Mr. Barrow: This evidence was elicited by the
page 224 ~ plaintiffs' attorney.
Mr. Harrison: This chart is particularly objectionable. Show it to the Court. Was that chart provided
counsel by his client Y
Mr. Barrow: No.
Mr. Harrison: If tha.t chart was provided Mr. Barrow by
his client, we will agree to admit it.
Mr. Jones: I will say that it ,vas not provided by him.
We cannot consent to that.
Note: Counsel confer with the Court not in the hearing
of the Reporter.
The Court: Do you gentlemen object Y
Mr. Hammack: Yes, sir.
Note: Counsel for the plaintiffs and for the defendant confer not in the hearing of the Reporter.
The Court: I sustain the objection to this particular document offered.
By Mr. Barrow:
Q. Mr. Ellis, what was the condition of the weather on
June 11th?
A. It was pretty hot.
Q. Was it clear and dry?
A. Yes, sir.
Q. And what type construction is that road, Route 58Y
A. It is comparatively straight for a long dispage 225 ~ tance.
Q. What I mean is, it was concrete or hard
surface!
A. Yes, sir, tar and rock.
Q. Tar and gravel!
A. Yes, sir.
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W. S. DAMERON,
having been previously sworn, recalled on behalf of the defendant, testified as follows :
Examined by Mr. Barrow:
Q. I hand you a chart, Mr. Dameron, a chart which purports to have been prepared by ,the Division of Motor Vehicles
of Virginia; is that chart put out by the Division of Motor
Vehicles of this State Y
A. Yes, sir.
_Q. Prepared in that office?
A. Yes, sir.
Q. At a speed of 40 miles an hourMr. Hammack: (Interposing) Now, if your Honor please,
in questioning this witness about stopping at certain speeds,
we ask that it be limited to his experience and not to any publication which he has read about it by the Motor Vehicle Department or any company.
Mr. Barrow: We expect to ask what is shown
page 226 ~ on that chart, and nothing more, your Honor.
The Court: Complete the question.
By Mr. Barrow:
.
Q. The speed of a car ··going forty miles an hour could be
stopped, with lawful brakes, in what distance, as shown by
that chart¥
A. With lawful brakes, at forty miles an hour, four-wheel
brakes, in one hundred feet.
Q. At forty miles an hour, with four-wheel brakes, the lawful distance would be one hundred feet?
A. Yes, sir.
Mr. Lewis: Your Honor has not ruled.
The Court: I did not know that you objected to his answering the question as to the chart.
Mr. Hammack: That is the objection that-we mad·e, and ho
is replying from a publication.
·
The Court: I overrule the objection. He is a member of
the Motor Vehicle Department, and ·this chart was put out by
the Motor Vehicle Department, and I think he is a competent
witness to explain the cha.rt.
Mr. Hammack: We note an exception.
By Mr. Barrow:
Q. Now, at a speed of forty-five miles an hour, what is the
lawful braking distance-stopping distance Y

.

.
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A. 126.6 feet.
Q. How about fifty miles .an hour Y
A. 156.25.
Q. In what distance could a ca.r be stopped traveling at
thirty-five miles an hour-what is the lawful braking dis-tance?
A. 76.5 feet.

page ·227 }

CROSS EXAMINATION.

By Mr. Harrison:
Q. Would that include reaction time, or not 7
A. No ; that is braking time.
Q. That is the actual braking time!
A. Yes, sir.
Q. Mr. Barrow asked you with reference to lawful braking;
what is lawful braking?
A. The lawful brake is the least distance that the Motor
Vehicle Division will accept in the semi-annual inspection of
motor vehicles.
Q. Is that chart prepared for that purpose?
A. No, sir. We have no chart for that.
Q. If the Motor Vehicle ;Division finds· on an. inspection
that an automobile can be stopped within the distance set
forth on that chart, it will pass that 7
A. Yes, sir.
Q. But there are brakes which will stop quicker than that f.
A. Yes, sir.
page 228} Q. That is the minimum distancef
A. Yes, sir.
Q. Is that based upon a dry rnad and level and free of
loose material?
,
A. Yes, sir.
Q. Is that chart based on a road that is perfectly level f
A. Y~s, sir.
Q. Concrete or whatY
A. Any hard surfa~e road.
__
Q. Will you state whether or not this road out here w.as a
level road?
A. Where the accident happened!
Q. Yes.
A. No,- sir.
Q. I believe the evidence shows there was a grade of eleven
feetT
A. Downgrade traveling east; I don't know exactly.

, .
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Q. Does the chart apply to two-wheel brakes as well asfourT
A. Yes, sir.
Q. That chart would be tbe minimum a two-wheel brake
would stop it?
A. Four-wheel brakes.
page 229 ~ Q. W'ith two-wheel brakes would there be any
difference 1
A. Yes, sir.
Q. Whatf
· A. At forty miles an ~our, with lawful four-wheel brakes,
it is 100 feet and with two lawful brakes it is 180 feet.
ALVIN P. HUDSON,
a witness on behalf of the defendant, being duly sworn, testified as- follows :

Examined by Mr. Barrow:
Q. Mr. Hudson, what is your nameY
A. Alvin Hudson.
Q. What is your age f
A. Thirty.
Q. Where do you liveY
A. I live here and I Ii ve in Washington.
Q. Were you in Lawrenceville on' June 11, 1938 f
A. Yes, sir.
. Q. Did you go up to the scene of this collision between
the car driven by Mr. Moses and the truck driven by Mr.
TempleT
·
A. Yes, sir.
Q. About what time of day did yon arrive there Y
A. I would not know the exact time, but I
page 230 ~ imagine somewhere in the neighborhood of eleven
o'clock.
Q. Were you working here in Lawrenceville at that time?
A. Yes, sir.
·
Q. With whom Y
A. Lawrenceville Motor Company.
Q. Does that company do a garage business¥
A. Yes, sir.
Q. Did you get up there one of the wrecks Y
A. I helped to get up one of them.
Q. Which?
A. Mr. Moses.
Q. Mr. Moses' car~
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A. Yes, sir.
Q. Were you helping Mr. Ellis in getting that wreck upf
A. Yes, sir.
Q. Will you please state to the Court and jury what ob-

servations were made by you with reference to damage done
to these two vehicles and the marks on the road and any other
observations that you made at the scene?_
A. Well, when I got there I was particularly interested
in the bodies, and I observed the Moses car very closely,
and Mr. Temple's, of course it was kind of turned over on
the side, and I didn't take particular notice of
page 231 ~ either one, in fact, until I found we were definitely
going to take up Mr. Moses' car, and naturally
I gave that more attention. Upon taking the car up, I didn't
notice so many marks or skids or anything, but I did notice
it looked like an imprint on the road that probably come from
the brake drum.
Q. The left front wheel of Mr. Moses' car?
A. Yes, sir.
Q. The one that the tire was knocked off?
A. That is right. When we got ready to pick the car up,
or hoist it up, or pull the front end up so we could pull it in,
we could not move it due to the f aet that the brakes were
jammed, and a mechanic had to get underneath and release the
.
brakes somehow, I don't know how.
Q. Did you observe any skid marks back on the road west
from where the car was?
A. I don't think I observed any skid marks at all.
Q. Did you notice any marks out on the shoulder of the
road, on the dirt part of the road, made by either the car or
the truck?
A. I don't remember.
Q. Were many people there when you first arrived there?
A. Not so many, no, sir.
page 232

~

CROSS EXAMINATION.

By Mr. Hammack:
Q. You did not go out there then to make an investig~tion
of the wreck?
A. No, sir.
Q. You went out there to get up the Moses car?
A. To get up some. car, I didu 't know which car.
Q. A Ford carf
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A. I didn't know before I got there which car we were going
to pick up.
.
Q. You knew after you got there?
A. Yes, sir.
Q. And it was to that car from that time your attention
was directed Y
A. Yes, sir.
. Q. You looked out for 110 skid ml;l.rks or anything else on
the road? .
A. I didn't exactly look at or investigate, but I did look
around and saw these skid marks.
Q. And you saw one mark apparent!)· made by t4e left
brake drum of the Ford car?
A. Yes, sir.
~

B .. W. SEBRELL, JR.,
a witness on behalf of the defendant, being duly
sworn, testified as follows :

page 233

Examined by Mr. Barrow:
Q. Mr. Sebren, will you please give your name, age, resi·
dence and occupation 7
A. B. W. Sebrell, Jr.; age thirty-eig·ht; Lawrenceville, Virginia; manager of the branch office of the Life Insurance Company of Virginia.
.
Q. Mr. Sebren, how long have you been engaged in the
insurance business Y
A. About sixteen years.
Q. Do you have a table there showing the life expectancy
of men at various agesf
A. Yes, sir.
Q. Is that table generally recognized throughout the country by the courts¥ Is it authoritative Y
A. Yes; it is the American Experience Table of Mortality.
Q. What is the life expectancy of a man thirty-six years
of age! ·
A. A man thirty-six years of age, in good health at the time
of an injury, should live thirty-one years and seven days.
Q. Should live thirty-one years and seven days?
A. Yes.
·
Q. You mean by life expectancy a man tl].irty-six
pag·e' 234 ~ years of age, according to the average over a
period of years, it is found that a man has a right
to expect that he might live thirty-one years and seven days
more; is that it!
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A. That is it.
Q. Will you examine that and tell us what the life expectancy of a man seventy-five years of age would be?
A. Six years and twenty-seven days in good. health at the
age of seventy-five.
Q. What is that?
A. Six years and- twenty-seven clays.
CROSS EXAMINATION.

-By Mr. Harrison:
Q. The years grow more precious as they grow older!
A. It seems that they do.

J. G. POWELL,
a witness on behalf of the defendant, being duly sworn, tes:ti:fi.ed as follows:
Examined by Mr. Barrow:
Q. Please state your name 7·
A. James G. Powell..
Q. Your ageY
A. Fifty-seven.
Q. Your residence?
page 235} A. Brunswick County.
Q. What is your occupation?
A. I am farming a little bit.
Q. Mr. Powell, how far do you live from what is known
as the Reps Jones farm?
A. Around the road I suppose it is about a mile and a half.
Q. And in a direct line t
A. It would not be more than a mile in a direct line, I would
not say.
Q. Mr. Powell, will you please state to the Court and jury
whether or not you saw Mr. Temple on the morning of June
11th last, and, if so, where and under what circumstances?
A. Mr. Temple came to my house to get some calves, and
I saw him there.
Q. He came to your house 7
A. Yes, sir.
Q. Was he buying the calves from you?
A. It seemed Mr. Wesson had bought the calves and he had
gotten Mr. Temple to take them off his hands, or he bought
them for Mr. Temple. Anyhow, Mr. Temple came for them.
Q. ·what time of day did he arrive at your house Y ·
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A. I imagine about nine o'clock.
Q. Was anyone with him 1
A. H~ was by himself.
Q. How was he. t.r~ veling t
A. In a pick-up truck. I suppose you call it a pick-up;
it had a body on it to haul cattle.
Q. "\¥hen he reached your house what did he dot
page 236

~

Mr. Hammack: Now, if your Honor please, if we can anticipate the evidence directly, we think it is clearly going to be
inadmissible. We ask the Court to excuse the jury for an
instant while the witness is being examined.
The Court~ Gentlemen, will you step into the jury room¥
Note : The jury retired from the courtr~:)Om.

By Mr. Barrow:
Q. Will you state now, Mr. PoweII, what Mr. Temple did
and said around your place. Just go ahead and tell the Court
exactly what happened and what he didf
A. Well, I was not at the house when he first arrived there;
I was1 on the place some little distance on the farm, and when
I walked up to the house his truck was parked out in front of
the house, and he was just coming from the stable. He had
been down with the boy to look at the calves, and I met him
about the truck.
page 237 ~ Q. The stable is in the rear of the house?
A. Yes, sir, in the rear of the house.
Q. All right.
A. I spoke to him and said, "vVhat are you doing, Mr..
Temple, fooling around with trucks and cattle!" I had not
seen him for some time. I was a little surprised to see him
hauling cattle himself. He said, "I have to keep on doing
something''. Then we went down to the stables to get the
calves, and he made a rema1·k about not being ableQ. Did he drive the truck?
A. I think he drove it do·wn to the sta hie. I am not sure
whether he drove it down or one of the boys.
Q. Did he make any suggestion to anybody else to drive for
him?
A. He asked one of my boys to back the tmck up to the
stable, a.nd he said he had rheumatism in his neck and
shoulders, and it bothered him in driving the tmck.
Q. Did the boy undertake to back the truck up f0r him?
A. Yes, sir; my youngest 1Joy got into the truck and at-
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tempted to back it up to the stable, but he couldn't do very
much with it.
page 238 ~ Q. The boy doesn't drive or hasn't had enough
experienceA. He can drive an automobile all right.
Q. Was the trouble with the automobile or with the boy?
A. The truck would cut off for some reason. I don't lmow
much about automobiles, but it would choke down maybe two
or three times. He was not successful in getting it backed
up, backing upgrade a little bit. Then Mr. Temple got into
the truck and put it in fairly good position to load the calves.
Of course it was not done very accurately, but he got it up
enough to load the calves.
Q. Did he have any difficulty with it choking up?
A. Yes, sir, once or twice.
Q. Then, after you loaded the calves, what did you do?
A. I went with him over to his farm to help him get them
out of the truck.
Q. Did you go in the lane where the accident occurred when
you took the calves in?
A. No; we went up to the upper entrance, up next to Mr.
Matthews '.
Q. You went to another entrance?
A. Yes, sir. We took them up to Mr. Matthews' and put
them in the pasture.
page 239 ~ Q. Then you came back, I believe 7
A. Came hack that end into the highway and
down the road as you go into his ma.in entrance. When we got
there I got out and went home, and he asked me to come and
stay with him the rest of the clay or until he got ready to go.
I told him I had to go back home, and I left him.
Q. Did he say why he wanted you to stay w·ith him 1
A. No, but he frequently asked me to go around with him
over the place, but it was not necessary.
Q. Had you been a close friend of Mr. Temple for years?
A. No; I have not seen much of Mr. Temple in some time.
Q. But you had known him all your life?
A. Yes. I had been knowing him ever since I was a boy.
Q. And raised in the same magisterial district, weren't
you?
A. Yes, sir.
Q. So you left him at the main entrance to .his farm Y
A. Yes, sir.
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Q. Where did you go then T
A. I went home.
Q. And he drove down to the house?
A. I suppose so. He started that way.
Q. When you came out of the entrance down to the pasture, as you got back there approaching Route 58, is that
place you can enter the highway very easily and see in both
directions 7
A. I think you can see pretty well west, but you can't see
very well east.
Q. What, if anything, was said between you and Mr. 'l~emple.
as you approached the highway at that time?
.A. When I was riding on the right-hand side (he was
driving, of course), I remarked to him, ''You look ,this way
and I will look back this way'', just as we approached the
highway.
Q. And that was done?
A. Yes, sir.
Q. Did he stop?
A. Well, I can't say positively whether he stopped, or not.
The entrance goes out at an angle into· the highway. It is
not at right angles. It is something like that (illustrating).
I do not know whether he stopped or not.
Q. He had to almost stop at that point to get out, or slow
down very slowly f
page 241 ~ A. Yes, sir. It is a bad entrance, and it is
a dirt road, and I think it was muddy; I think it
rained the day before or the night before. I am not sure about
that, but I think so.
Q. In coming out into Route 58 from that outlet, it is a
very sharp turn back to his left the wa.y that he wanted to
go, isn't it?
A. I don't think so. It is not a sharp turn back to the left.
Q. Sharper than the other main outlet Y
A. The other outlet comes out at almost right angles. This
outlet is an old road leading back cinto the highway-the remains of the old road.
Q. Could Mr. Temple turn his head tha.t wayf
A. I don't know, Mr. Barrow, to be honest about it.
Q. Did he say anything about it?
A. He said this rheumatism in his neck and shoulder interfered with his driving. He said that, but I don't know how
much he could turn his head.
Q. He didn't say anything about not being able to turn his
headt
page 240

~

a
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A. No, l1e didn't use that expression. He said that he
couldn't look back.
Q. He said that he couldn't look back?
A. He said that he couldn't look back well., and
page 242.} that is the reason he asked the boy to back it up.
Q. Why did he say that f
A. 1.Because of the rheumatism in his neck and shoulder.
Those are the words that he used exactly.
Mr. Barrow: All right.
l\f r. Hammack: If your Honor please, it is manifest that
this evidencP. is inadmissible. ·It has as its purpose to show
that Mr. Temple, the decedent, was a bad driver, or was not
qualified to drive on the day in question. T4e evidence sought
to be introduce to establish that fact is that Mr. Temple, while
standing on the ground, asked the son of Mr. Powell, who
was a g·ood driver, to back the truck up to the she.d to load th~
calves. This youngster, that did not have any rheumatism
and that was a good driver, undertook to back the truck up,:
and couldn't do it, a.nd Mr. Temple himself had to do it.
Then there is further evidence sought to be introduced
that Mr. Powell and Mr. Temple came out another side road
that day and that they came out cautiously, one looking one
way and one the Qther.
.
The Court: What about Mr. Temple's state;.
page 243 } ment about his rheumatism Y
Mr. Hammack: The fact that a man has rheumatism and does not feel well, I would not think would in~
terfere with his driving.
The Court: He made a statement immediately prior to the
accident showing· some physical disability which is pertinent
evidence. The question about backing up to the barn for the
calves and the question about coming out the other highway,
it seems to me that these points a.re not material unless they
want them broug·ht in with this whole picture, but the vital
question is the statement made by Mr. Temple with reference
to his physical condition on the morning of the accident.
Couldn't you have shown, for instance, that he was intoxicated, if he had been intoxicated Y
·
Mr. Hammack: Perhaps so.
The Court: Couldn't you show that he had some other
physical handicap, if it existed, at that time?
Mr. Hammack: Perhaps so, but ,on the other hand, there is a section of the Code which provides that in a controversy
between a person who is living and one who is dead that no
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judgment or decree can be entered unless there is
page 244 ~ some evidence to corroborate what they were talking about.
Mr. Barrow: vVe expect to corroborate it.
Mr. Hammack: The statement, as far as the witness has
gone, was that his rheumatism interfered with looking backward.
The Qourt: I am not coneemed about the weight but only
the admissibility of it.
Mr. Hammack: And notwithstanding· that he did back

upT
The Court: , If the statement is admitted in evidence and
you wish the whole picture to be brought iu, I will allow the
whole picture to be brought in.. The vital question is his
condition on that morning, but if' you want the whole statement as to the operations that morning· to be broug·ht in, I will
let it in, but I think the condition on the morning of the accident is admissible evidence. Is there anything further, gentlemen 7
l\fr. Barrow: That is all.
Mr. Lewis: · He says that he had rheumatism. It goes further to show that an expert driver could not put the truck
where he wanted it, and Mr. ,Temple put it there.
Mr. Barrow: They say that the boy is an expage 245 ~ pert driver, and these gentlemen know that J\fr.
Powell does not have a truck or car.
:M:r. Lewis: I don't lrnow anything about it. He said the
boy was a good automobile driver, and that is all.
Witness: He can drive a car.
Mr. Le.wis : I am not talking to you. The evidence shows
that so far as Mr. Temple being disqualified from operating·
a car, he was qualified because he put the truck where a supposedly qualified man could not get it, and I ~o not think it
has any valne.
.
The Court: Let us get what is to be presented to the jury:
M:y ruling· is the statements made by l\Ir. Temple, on the
morning of the accident, with reference to his physical condition, are admissible in evidence. Do yon gentlemen wish
to bring into the narrative his backing up to the barn and
that he noticed him coming into the highway? If you think
it throws a1w light on it, I will admit it, but, otherwise, it
seems inadmissible.
Mr. Harrison: vVe except to that, and we shall undertake
to refute the evidence bv other witnesses.
The Court: Do you object on the ground of immateriality
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to the narrative about the truck being backed up
page 246 ~ to the barn for the calves and to the operation
of the truck at the highway at some other entrance than the road _down there?
Mr. Hammack: We object to the materiality of the backing of the truck.
The Court: I sustain the objection as to backing. I think
that is immaterial. I just want to get your position straight
and the ruling straig·ht.
Mr. Hammack: Understand that without waiving our objection we will bring that evidence in along with others to
refute it, if we can.
.
The Court: If you are going to object and then bring it
out, you, of course, waive your objection. I am trying to
straighten out the ruling now and the exceptions, so far as
the record is concerned, so that when the jury does come out
we can get the matter before them a little more clearly.
Mr. Hammack: Our position is that Mr. Temple is not
here to speak for himself. Mr. Powell is here to speak, but
Mr. Temple is dead. We think that we should have the right
to object to the evidence as immaterial and then to refute
it by showing the actions of Mr. Temple in backing the truck
up.
The Court: All right, Sir.
page 247 ~ l\fr. Barrow: If he wants to go into that, I
think we should certainly be permitted to show
Mr. Temple had difficulty in backing the truck and requested
Mr. Powell's son to do it. It bears on Mr. Temple's physical
condition, that the old gentleman was helpless and could not
handle the truck.
The Court: We will have to take them up as they come up.
All right, bring· the jury back.
Note: The jury return~d to the courtroom.
: !~

1

By Mr. Barrow:
Q. l\fr. Powell, I think you testified before· the jury went
out that Mr. Temple came to your farm on the morning of
June 11th to get some calves, and that he was driving· this
truck?
A. Yes, sir.
Q. Traveling alonet ·
A. Yes, sir.
Q. Did Mr. Temple get the calves?
A. Yes, sir, he got two calves.
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Q. Did he make any statement to you that morning about
his health Y If so, what!
A. I mentioned when I spoke to him I was surprised to
see him fooling around with trucks and hauling cattle.
Q. What statement, if any, did he make Y
A. I will get to that right now. He said, ''I
page 248 ~ have to keep on doing something, but I do have
a difficulty in backing cars. I have rheumatism
in my neck and shoulders that interferes with my backing
back.'' They are the words that he mentioned before he left
the house, and I think one of the boys drove the truck .down
to the barn. I am not sure about that, but after he got to
the barn he.asked one of the boys to back it up to the stable·.
1

·

The Court: Just take this· along by questions.

Bv Mr. Barrow:
..Q. He asked one of. your boys to place the truck back there
to the stable Y
·
·A. Yes, sir.
• Q. Did he make any statement at that time, Mr. Powell,
about his physical condition f
A. Nothing· other than about the rheumatism in his neck
and shoulders.
Q. ,Did he say whether or not he could turn his head from
r;ide to side?
A. No, he didn't .say anything about turning his head.
He just said it bothered him in backing the truck.

Mr. Barrow: All right; the witness is with yo~.
CROSS EXAMINATION.
By Mr. Hammack:
Q. Mr. PoweII, you say when you first saw him that morn- ·

ing you remarked to him you were surprised to
see a man working or hauling calves and such as
thatf
A. Yes. I was surprised to see him. I thoug·ht he nsnally
had someone else to haul them.
Q.· As a matter of fact, don't you know Mr. Temple was
a working man all the days of his life Y
A. I think lle was full of energy and going all the ti:pie.
page 249

~
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Q. He came to your house after the calves, and remarked to
you something about his rheumatism. He asked one of your
boys, I believe, to back the truck up to the shed or barn so
the calves could be loaded; that is true, isn't it 7
A. Yes, sir.
Q. Your boy drives a car, doesn't he?
A. He has driven other people's cars some.
Q. How old is he t
A. I think about seventeen.
Q. How much does he weigh Y
.
A. Around about 150, and is six feet tall.
Q. In order to get the truck up to the. barn, did he have
· to back uphill!
A. Yes, sir; very little.
Q. Did your boy undertake to do itT
A. Yes, sir.
Q. Did he make a suooess or failure of itY
A. The truck cut off once or twice, and he
page 250 } didn't get it up there.
Q. Your boy had to give it up?
A. Yes, sir.
Q. Then who finally backed the truck up? Did you do itY
A. No, sir.
Q. Who didf
A. Mr. Temple.
Q. Mr. Temple did?
.
A. He got into the truck and made a wide circle and ~ot
up nearer the barn and missed the door about that much (mdica ting) .
,
Q. He got it close enoug·h to load the calves?
·
A. Yes, sir. A part of the truck was in the door and the
otl1er part off to one side. There was room enough to get
the calves in.
'
Q. You live about a mile and a half from the Reps Jones
place?
.A. Yes, sir.
Q. You rode back with Mr. Temple to the entrance which
goes to the Reps Jones place?
A. No; I rode to the other entrance next to Mr. Matthewij,
and that is where we unloaded the calves.
·.
Q. As a neighbor and as a friend, you made with him the
last earthly journey which he made on this earth,
page 251 } didn't you?
·
.
A. I think so.
·
.
I
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Q. Now you come here to testify against him f
A/ No, I am not testifying against him, but just telling
e.xactly the facts.
Q. Are you related to either the plaintiffs or defendant in
this case?
A. Yes, sir. .
Q. In what reEll.ect1
A. Well, no I am not. No, I beg your pardon.
Q. Are you connected with counsel on either sideY
A. Yes, sir.
Q. '\\not
A. I am connected with Mr. Barrow.
Q. ·what relationship do you bear to him f
A. He is my nephew .
. Q. And you are his uncle f
A. Yes, sir.
Q. Now, you went with Mr. Temple down on the farm and
came out of a lane down near where the wreck took place!
A. Yes, sir.
Q. He came out of there cautiously?
A. Yes, sir.
Q. He looked one way and you looked the other?
.
.A.. I think that was due to my suggestion. I
page 252 ~ suggested to him ''Yon look that way, and I will
look this way.''
Q, You don't know whether he stopped, or not f
A. I don't think he came to a complete stop.
Q. I understood you to say just now that you couldn't say
tliat he did not stop f
.A.. I will not say one way or tl1e other abont that.
Q. There was nothing in the manner in which he came out
of that entrance to show that his· rheumatism was bothering
himf
A. No, I should not say so-not that entrance_
Q. Didn't Mr. Temple have some bags of feed on the truck
that morning?
A. No. He didn't ha.ve any wlrnn he carried the calves over
that J saw.
Q. Do you know whether or not anybody else besides you
]mows anything about Mr. Temple suffering· with rheumatism
that day?
A. I don't know. He made the remark there where the
boys heard it, too. I don't. know about other people.
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RE-DIRECT E.XAMINATION ..
By Mr. Barrow:
Q. Do you have an automobile or truck?
·A.No.
.
Q. Have you had one for _sometµne T. .
,.
·
A. I 1have not ha_d one for .a good m,any years.
page 253 } Q. The only opportunity that this boy_ or son
of yours had to learn to dr.ive a car. would be to
.
drive some nei~hbor 's car occasionally?
A. Yes, he drives some of the nighebors and sometimea
the relativ:~s· of the family come there, and he drives th~ir
car.
.
Q. He has had very little experience as a driver?
A. Yes, very little, but I have always thought he drives
very well.
Q. You say the truck choked down a time or two?
A. Yes, sir.
.
·
Q. Did it choke with Mr. Temple?
A. Yes, sir._.
Q. Mr. Temple choked it, you say, m backing up to the
stable?
A. Yes, sir_.

ROBERT POWELL,
.
.
a witness on behalf of the defendant, being duly sworn, testified as follows :
Examined by Mr. Bartow:
Q. Your name is Robert Powell?
A. Yes, sir.
Q. How old are you, Robert!
A. Seventeen.
page 254 ~ Q. You are the son of Mr. J. G. Powell?
A. That is right.
Q. Were you at home on June 11th, when Mr. Temple came
over there to get some calves?
A. Yes, sir.
Q. Will you tell the Court and jury, Robert, what, if anything, Mr. Temple said that morning in your presence about
his health?
A. Well, he drove his truck down near the stable, and just
before you get to the stable there is a little upgrade, and in
driving along in second gear the thing cut off with him.
Q. Were you in the truck with him?
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A. I was on the truck, on the running board. When the
thing stopped he just opened the door and got out and left
the switch on and went on down to the stable where the cows
were, and he wanted one of us, either my brother or I one,
to drive the truck around to the stable and back it up to the
door.
Q. Did he say why he wanted you to do it i
A. No, he didn't then, but later .he did.
Q. All right.
A. At that time I found out that the switch was still on,
and I brought the truck on around to the stable, and he told
·
me to put it at one door, and I was going around
page 255 ~ to the door where he told me to put it, and he
hollered and stopped me and decided he wanted
it at the front door. Well, I drove the truck and twisted it
around so as to drive it up to the door. I attempted to\ ha.ck
it up ta the door but it was slick that morning and downg-rade,
and the truck wouldn't do nothing but spin, and I tried my
best to gefit up there. I finally asked him if he didn't think
that he could get it up there ·better than I could, that he was
used to it; he said it was awkward to him and. it would not
be easy to him to look around and see what was behind him.
Q. Did be say why?
A. He said he had P.ither rheumatism or neuritis-rheumatism in his Rhoulder.-and he could look back to see what
he- was doing, but he did get into the truck and drove away
around and made a circle and came in another way and put it
up there.
Q. And thfm you loaded up the calves, and he left Y
A. That is right.
Q. Do you go to school!
A. Yes. sir.
Q. Where?
A. Lawrenceville.
Q. What grade are you in?
A. Junior 10th.
Bv the Court:
Q. JuniorT
page 256 } A. Yes. sir.
Q. Junior 10th Y
A. Yes, sir.
k
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CROSS EXAMINATION.
By Mr. Harrison:
Q. How long have you been driving· a carY
·
A. I have not been driving much, but I have driven enough
to know how to drive.
Q. How many times did you try to put the truck up to the
barnY
A. The thing cut off two or three times. Every time you
mashed on the ·clutch and took off the brake it would stop.
Q. Did you get it ~p to the doorY
A. Nq. sir. It was slick that day.
Q. And the wheels spun Y
·
A. Yes, sir.
.
Q. You finally gave it up as a bad job?
A. Yes, sir.
Q. This man seventy-five years old came down and got it 7
A. Yes, but he didn't do so well.
Q. But he, at least, did iU
A. He didn't do it the way I was going to do it.
Q. YOU didn't dO" it 7
A. No; I could have done it.
page 257 } Q. Why didn't you Y
A. I thought he could do it better than I could.
Q. You are seventeen years of age, and couldn't put that
truck up to the door Y .
·
A. I don't say I couldn't have done it.
Q. This old man seventy-five years old finally got in and
put it up without any trouble, so you could get the calves in.
It looks like he made a mistake when he turned it over to
you. He should have done it.
·
Mr. Barrow: We object, your Honor.
The Court: That is argumentative.
Bv Mr. Harrison:
~Q. His rheumatism didn't interfere with him Y
A. We stood and told him how to do it; one man was on
the front and two on the side.
· Q. Why didn't they give you some helpT
A. I don't know.
Q. Did Mr. Temple say he had rheumatism in the shouldert
A. Yes. sir.
Q. And that he could not ba.ck so well?
A. Yes. sir.
Note: A recess was taken for ten minutes.
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MRS. L U{}Y DIX,
a witness on behalf of the defendant, recalled,
testified as follows :

Ex_amined by Mr.~ ,Tones:
.Q._ l\rir~. Dq, it _has been testified by you that before you
left Mr~ Mose~~~ b.ome ·in Chatham that you looked at a clock
which said. seven o'clock; do you mind telling the Court and
the jury where it (Was and what kind pf clock Y
A. It was over the mantelpiece in his mother's home, and
they said-·
·
Q. Don't- tell what they said; .but just: telic-where H waff}
A. It was in the cook room because the stove was in there.
Mr. Jones: That is all we want to ask her.
CROSS EXAMINATION.

By Mr. Hammack:
Q. A person who keeps a clock in the cook room usually
has it correcU
·
Mr. Jones: We object to that question.
· Mr. Hammack: I withdraw the question .

. Q. (1fr. l:fammack:) Mrs. Dix, haven't you got a snit pend.:.
ing against.the estate of Mr. J. R.. Temple?
· ·

A.. :Sirf ·

..
.
. .
Q. Ha.ven.'t you got a suit pending.here against the estate
of Mr. J. R. Temple as tJ1e result.of this sa_me wreck?
A. Yes, isir.
page ·~i59 ~ Q. Yon have Y
.
A. Yes,. sir.
Q. Has ·Mrs .. Ellington also a suit pending here· against
th~ es.tate of 1\fr. J. R ..Temple as the result of the same w1:eck!
A. Yes, sir. ·
·
Q. ·How. about Mrs. Mary Ellington f
A. Yes, sir.
Q. How about Miss Florence Ellington 1
A. That is her daug·hter; yes, sir.
Q. How about Mrs. Moses, the deceased wife of Mr. Moses
-she has a suit also?
A. The one that got killed.
Q. Then all you witnesses are interested in tJ1e outcome
of this suit, aren't you T
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A No. I feel like the truck was in fault.
Q. And you feel like it would help your case for Mr. Moses
to prevail in this case, of course Y
A. I never was in court before.
Mr. Hammack: All right.
Mr. Jones : That is all.
page 260 ~

JOHN A. MOSES,
the defendant, recalled, testified as follows:

Examined by Mr. Jones:
Q., This Mr. John A. Moses!
A. That is right.
Q. Mr. Moses, I believe you testified some yesterday morning?
A. I did.
Q. Before we go into it any furthe·r, Mr. Moses, you have
heard Mrs. Dix testify that she looked at a clock in your
mother's kitchen Y
A. Yes, sir.
Q. Do you know that clock which is in there t
A. It was an old clock which has been practically discarded.
Sometimes it stops and sometimes it runs.
Q. Do you know whether it was right that morning, or
whether it was running that morning?
A. I didn't .see the clock that morning, and I don't know.
It must have been stopped, because I am sure that we left
there at twenty minutes of eight. My daughter asked me what
time it was. and I called her attention to the clock on the dashboard.
·
Q. I have forgotten whether or not you testified as to your
ag·e being thirty-six 1 ·
A. My age at that time· was thirty-six. It was
pag·e 261 ~ nearer my thirty-sixth birthday than the thirtyseventh.
Q. It was testified yesterday, or intimated yesterday, that
at one time prior to this in your life you had a broken leg;
did yout
·
A. Yes, I did. When I was twelve years old I broke my
leg just. above the ankle, at school, playing in the snow with
some other boys.
Q. When you were twelve years old f
A. When I was twelve yea.rs old.
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Q. Did you recover from that?
A. I recovered completely.
Q. Did you ever have any physical examination about it?
A. Not exactly about that, but I joined the Navy after
that, and they made. a complete examination of my whole
health, and they found no trouble.
Q. When did you join the Navy Y
A. I believe, as well as I remember, June 20, 1918.
Q. So it was during the World Wal'?
A. Yes, sir.
Q. Did you serve throughout the period of the war Y
A. I served until sometime in 1919-about nine months.
Q. After that did you have any other physical examination?
page 262 ~ A. Yes; I joined the Virginia Military Guards
and had another complete physical examination.
Q. That is known as the Home Guard?
A. Yes. It is more a fixed military status.
Q. I believe after you came out of the Navy-what did
you do?
A. I returned to school.
Q. How long did you go to school¥
A. I went to school three years, I think.
Q. What course were you taking·Y
A. I was taking a high school course·.
. Q. So you joined in the World War before you :finished the
high school course T
A. Yes.
Q. Did you ever complete the high school course?
A. No.
Q. Have you had any other education other than thaU
A. No.
Q. After you finished school, or quit• school, what was your
oooupation?
A. I began to work, after I finished school, first for ·an
ice company and then with the Southern Railway as freight
clerk~
·
Q. Did you have any other Y
A. Yes. After that I was employed by the
·page 263 ~ Norfolk & Western Railroad as locomotive fire,
man.
Q. When did you take employment with the Norfolk &
Western as locomotive fireman T
A. In January, 1927. _
. Q. How long did you work at that Y

----~
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A. I still hold seniority with the Norfoik &J Western, and
I am still accounted as one of their employees and they count
me as furloughed. I w~s let off in 1930 on account of stook
business. Railroa~· work goes by seniority rules, and if they ,
have to make reduction the younger men ( that is the men
employed last) were furloughed> ·but, however, I · am still
counted an employee.
.
Q. Are you still in good standing with the· Union?
A. I am still in good standing, with the Union and with
the railroad. I have a demit from the railroad, and I am
carried on the seniority list.
Q. When you were cut off from firing on the railroadyou didn't tell us how long you fired T
A. I was in actual service a little over three years.
Q. What did you do after that?
A. Let me ·see now: I worked for a bridge contractor and
I did painting and I did general work that I c~uld pick up.
Q. Where were you working when this accident happened Y
A. Riverside & Dan River Cotton Mills, in their
pag·e 264 } boiler room, operating stoker.
Q. Was that similar to the work you would do
if on the railroad?
A. Yes, sir, very similar-the samH line of work.
Q. How long had you been employed by the Riverside &
Dan River Cotton Mills?
A. About five vears.
Q. What do your duties require yon to do in regard to.
that!
A". My duties require me to climb up on a ladder, or what
is known as a crane device, to carry coal and weigh the coal,
and open certain valves 6r levers, and put the coal down into
the hoppers. There are fourteen boilers, and to raise each
side.
Q. Fourteen boilers, and they have stokers?
A. Yes, sir.
Q. It requires you to go over the boilers Y
A. Also it requires me to crawl over the top of the boilers,
which I would say are higher than the top of this ceiling, and
open the steam valves and climb over steam pipes, and things
like that.
Q. Mr. Moses, can you do any kind of climbing or moving
like that now?
A. No, sir.
Q. Any kind of liftingY
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page 265 ~

A. No, sir.
Q. I believe on the day of this accident you were
driving· your own cart
.A. I was.
~
Q. I think you testified as to what kind of car it was, but
I wish you would say it again .
. A. 1936 De Luxe Model ,Ford V.-8,-Ford sedan, generally
known as a coach.
Q. Do you know the length of your car over all from bum_per to bumped
A. About fifteen feet.
Q. Now, Mr. Moses, I believe had some ladies with you
from Danville, and it is in testimony (I think you testified
possibly yourself) there were three ladies and a child on
the back seat T
.A. That is correct.
Q. Your wife and your daughter and yourself on the front
seatf
A. That is correct.
Q. Mr. Moses, the fact that there were three people on
that front seat, did it in any way interfere with your operation of the automobile f
A. Not in the least.
· Q. You had free access to the gears and brake f
A. That is right.
page 266 ~ By the Court:
Q. "\Vere each of those people sitting on tl1e
seatf
A.· Yes, sir, that is on the front ..
Q. On the front seat?
A. Yes, sir, they were all sitting on the seat.
Bv Mr. Jones:.
"Q. Could you tell about what time it was that this accident happened 1
,
A. I couldn't exactly say; no, sir. I understand it happened at-I have understood it happened at ten minutes of
eleven o'clock. I understand tl1e clock on the dashboard of
my car was stopped at that time.
· Q. You do not know, and so far as the jury is concemecl,
they may disregard it. Anyhow, it happened around eleven
o'clock!
A. Yes, sir.
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Q. Will you tell the Court and jury if you know how far
it is from Chatham, your home, which you left at 7 :40 to the
place of accident!
A. As near as I can figure out from road maps it is between ninety and one hundred miles.
Q. Between ninety and one hundred miles Y
A. Yes, sir.
Q. Mr. Moses, I think, you told us. once to some extent, but
I wish you would tell us again to the Court and
page 267 ~ jury, about how fast were you driving when you
had the accident?
A. Between forty and forty-five miles an hour. The·se
ladies who were with me requested that I did not drive fast.
Mrs. Ellington ha.d stated to my wife that her daughter had
been in two automobile accidents previous to this. \Ve did
not know, of course, that this accident would happen, but
she stated that she had been in an automobile accident twice
before, and she was afraid of automobiles, and my wife requested me about that, and told me to be sure and not drive
fast and make these people nervous. On the morning that
we left; Mrs. Dix asked me not to drive fast, and I told her
not to worry, that I would drive to please them.
Q. Did you drive all the way at a reasonable rate of speed Y
A. I did. I attempted to drive just around forty miles
an hour, or probably a little better than forty miles an hour.
The speedometer on my automobile and on all Ford automobiles are calibrated at ten miles and I noticed the speedometer, and, in fact, I am in the habit of noticing the speedometer (I have driven about twenty-five years), and I watched it
particularly that morning because I did not want to drive
fast, and I tried not to drive above forty miles an hour.
Q. At the time of the accident do you know·appage 268 ~ proximately how fast you were driving·?
A. I would say between forty and forty-five
miles an hour.
Q. Was that road straight?
A. Perfectly straight for some distance.
Q. When did you first see the Temple car?
A. When it popped right out in front of me.
Q. Then what did you clo?
A. I immediately applied my brake, slapped my hand on the
horn button, and veered my car to the left, all in one motion. I saw the ca.r pop out, and I realized I was facing an
emergency, and I put my foot on the brake, and slapped my
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hand on the horn button, and veered to the left, all in one
motion, quicker than it takes me to tell is.
Q. When you say it popped in the road, as you express it,
in' front of vou T
A. That is right.
Q. Would you try to estimate how far you were from the
accident when you saw the car?
.
.
A. I would not attempt to estimate correctly. I would
sav offhand about the distance from here to the back wall.
Q. Had you had any previous knowledge that that automobile was approaching the road 1
·
A. None whatever.
page 269 ~ Q. Now, what happened after you had done
that, do you know Y
A. After I applied the brakes Y
Q. Yes.
A. By the time I did that, I cracked into him. I harqly
g·ot the brakes on.
Q. We·re you knocked unconscious at the timeY
. A. Yes, sir, I was knocked unconscious.
Q.. I wish you would take these two cars there, the truck and the automobHe (models), and come over closer to the
jury, if it doesn't bother you.
A. I can g-et over there.
Q. I wish you would; if you can, assuming an imaginary
line, this to be the main road and this the entrance road,assuming that is the road, demonstrate to the jury as best
you can how the accident happened, and the position it was
'when you struck?
.A. The best I can tell, I saw this car coming to the edge of
the road here, and then, when I saw it, as I told you before,
I applied my brakes, slapped my hand on the horn button,
and veered my car to the left, all as quickly as possible to
do so, and the truck made a turn out like that, or possibly
more than that (illustrating). I veered my car and struck
him very much in that manner (illustrating).
page 270 ~ Q. When you saw the car and you applied your
brakes, had the car gotten up into the road Y
A. It is hard for me to say that. I was placed in an emerµ:e-ncy there, and it is hard for me to say just like that. It
was all so quicl~, I should say in not more than two seconds
~fter I saw the truck, I struck it. It all happened just in a
flash like that.
Q.. In comtng do~ the roa~ were you paying attention to
where you were gomg, or lookmg around t
_.
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A. I was paying attention down the road, down the highway.
Q. You can take your seat back there. I believe you were
taken from the scene of the accident to the hospital; is that
correct!
A.. Yes, sir..
Q. Were your brakes in good condition?
A. My brakes were in excellent condition. I had them
tested the day before. I believe I gave you the bill from
Crowell .Auto Company in Danville, the Ford dealer, where
I had my brakes adjusted..
Q., Tell the Court and jury where you were going Y
A. We were going to Norfolk.
Q. For what purpose Y
A. To carry my daughter to spend her vacation with her
aunt
page 271 ~ Q. How long did you want to stay in Norfolk!
A. Until Monday.
Q. This was on Saturdayf
A. Yes, sir.
Q. Was it your aunt or her aunt t
.A. Her aunt.
Q. Her dead aunt f
A. Yes, sir.
Q. You were taken, I believe, to a hospital in Danville?
.A. Memorial Hospital.
Q. In an ambulance from Lawrenceville f
A. I don't know where it came from. I was taken in an
ambulance.
·
Q. When did you regain consciousness?
A. I regained consciousness there at the scene or the accident. My impression, I would say, was that I was having a
bad dream, and I heard someone say, "Wipe that off," and
somebody wiped my nose, and it hurt, and I thre:w back my
head and opened my eyes, and people spoke to me, but I
don't remember what was said.
Q. How long· did you stay in Memorial Hospital, Mr.
Moses?
,A. Practically two months and a balf-74 days.
Q. 74 days?
page 272 } A. Yes, sir.
.
Q. Were you confined to your bed during that
period?
A. Yes. sir.
Q. What kind of bed were you confined to Y
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A. It was a hospital bed, like any other hospital bed, with
the exception on the bed that they had two boards between
the mattress and springs, so it made the bed very hard and
rigid, so it would not give in.
Q. During that time were you able to sit up anyf
A. No, sir.
Q. Do those beds have little worm screws on them so yon
can raise them up and down?
A. Yes, sir.
Q. During the 74 days did you lay flat of your back!
A. I lay flat of my back; I couldn't even turn over on my
side.
Q. You were then carried where Y
A. To my mother's home near Chatham.
Q. Have you been there since Y
A. Yes, sir.
Q. Did you remain in bed after thatf
A. Yes, sir, about a month.
Q. What kind of bed did you use theref
A. It was a.ii ordinary household single bed with the exception planks had been placed between the.
page 273 ~ springs on that bed and the mattress.
Q. You stayed about a month on that Y
A. Yes, sir, and I am still using that bed with the same
boards, a.nd I might add it is a rather uncomfortable bed.
. Q. I was going to ask you that. Mr. Moses, after. you
were permitted to get up, how did yon move around f
A. Wben I first was permitted to get up, they would have
to help tne out of bed; they would have to pick up this leg
very g~adually, hold it, and sotneo~e would have to help me
and raise tne up, and at the same time ease the leg down on
the :floor until I catne into a sitting position on the edge of
the bed, and then with my two brothers assisting me, or a
hired man that we have there assist me, into a wheel chair and
roll me about the house for short periods.
Q. How long did you stay in that chair 1
A. I should say the best part of another month.
Q. The best part or another montl1?
A. Yes. sir.
Q. You had to use a crutch, I believe?
A. I began to use crutches. I attempted to use them the
latter part of the month I was in the wheel chair.
Q. But you were gradually learning to walk?
A. Yes. Two per8ons would have to catch hold of each
side of me.
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page 274 ~

Q. And now you use a cane?
A. That is correct.
Q. Mr. Moses, are you able to move around and attend to
yourself and go around like you usually did f
A. No, no, not at all. I have to have someone to put on
my shoes and socks and trousers, someone to bathe my feet
and legs; I can't bend down enough for that.
Q. To either foot f
A. I can get to this foot but not to the other. .
Q. Is it difficult to g·et to either one Y
A. I have some difficulty in getting to my right foot.
Q. May I ask w.ho put your shoes on this morning¥
A. You did.
'
Q. Now, Mr. Moses, were you operated on f
A. Yes.
Q. Operated on in the hospital?
A. In the hospital.
Q. Do you have any ache or any feeling as the result of
that in your hip f
A. Oh, yes, it is painful, and when I sit down any length
of time it becomes very uncomfortable, and I have to bend
over to relieve the pressure on it.
Q. Can you drive an automobile now?
A. With difficulty I can drive for short distances. After
I drive some ten or fifteen minutes the front seat
page 275 ~ cramps me in a cramped position, and I have to
get out and walk about to relieve the cramped
position. In wet weather I suffer considerable pain. .
Q. Do you have any trouble about your sleeping·!
A. Yes. When I am in bed or when I lie in any one position very long, I wake up all during the night and have to
turn over to relieve the cramped condition in the injured
hip.
Q. Mr. Moses, one question I forgot to ask you: When
you were driving along· in your car; coming down on the day
that this accident occurred, did you look through your mirror,
which was in front of you, at any time!
A. Yes, I did.
Q. Had you looked at it, or do you remember having looked
into shortly before the accident 1
A. I could not say I remember looking at it shortly before the accident, but I think any man who has driven a car
twenty-five years has learned to watch the front and back
and everywhere else, and I glanced into the mirror from time
to time.
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Q. At any time when you looked in the mirror, did you
see anybody f o1lowing you from behind 1
A. No, I did not.
Q. Mr. Moses, you testified you were working.at the River-.
side & Dan River Cotton Mills; what salary were
page 276 ~ you making?
.
A. $22.68 a week plus house rent. I m1ght
qualify that statement by saying· I pay one dollar a week
for house rent, which includes light and water.
Q. The mill furnishes that to certain employees Y
A. That is right.
Q. Could you tell the Court and jury what the damage
was to your automobilet
A.. I understand it was demolished. I have never seen it
since.
Q. Did you trade it in?
A. Yes, sir.
Q. What allowance was made for it?
A. I believe $600.
Q. $600 was allowed for the cart
A. No; I am mistaken. On the wrecked car the damage
was estimated at $600, but I got $125 for the wrecked car.
Q. You got $125 for the wrecked cad
A. Yes, sir.
Q. How niuch did the car cost you new Y
A. It cost between seven and eight hundred dollars. I
don't rP.member exactly.
Q. rhe damage was. estimated at $600?
A. Yes, sir.
Q. Now, Mr. Moses, I hand you three bills
pag·e 277 ~ which I will mark Defendant's Exhibits Moses
A, B, and C, purporting to be from the Memorial
Hospital at Danville, Virginia. I wish you would please
look at these bills and state whether or not they are your
hospi ta 1 bills ?
A. Yes, sir.
Q. Will you please give the Court and jury the amount?
A. The- first bill, No. A, is $330; the second bill $2.50, and
the tI1ird bill $2.50.
Q. vthat does it total?
A. The total would be $335.
Q. Did yon haw• a nurse?
A. YeH, I had three nurses, or rather I had three differ.ent ones at diffm~ent times. I had a special nurse night and
day.
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Q. What did your nurse bills amount to, -if you know!
A.. Yes ; they amounted to $60.
Q. I hand you three bills, one of .which is marked ''John
.A. Moses in account with BlanchP. Monk; an account with
.rean B. LaMocks~ and Mrs. Garland Hall, all of which are
marked Exhibits D, E, and F, and ask you if they are bills·
for servicP.s 7
A. Yes, sir, tjiey are.
Q. How much does that amount to? I believe you testi-· .
:fied to that? Strike that. Mr~ Moses, I hand you Exhibit
No. G., bill for Swicegood Funeral Home; will y9u •
pag:e 278 } please state what that is Y
·
.A.. An ambulance charge for carrying me from
Memorial Hospital to my mother's house.
Q. I hand you another exhiibit, marked Moses Exhibit H.
What is that for Y
A. In account with Charles H. Williams & Son. This is
ambulance charge for carrying myself and daughter from
thP. scene of the accident to Memorial Hospital.
Q. How much is that f
·
A. $25.
Q. Do you have a bill of Dr. Wheelan?
A. No, I don't believe I do, but I know what his charge
iR. I believe I had the bill and gave it to you on the same
paper.
Q. Do you remember what it was Y
A. It was $500.
Q. Th.e bill rendered you by Dr. Thomas Wheelan, of Richmond·t
A. That is right.
.
CJ. Have you made inquiry to find out how much your bill
is with Dl". L. 0. Crumpler?
A. Yes. In his office last week I asked what his bill was,
and he told me $300. He told me he would maiJ it to me, but
he has not done 'it so far.
.
Q. I believe you also had a bill for repairs of
pag·e 279 } a watch; how much was that?
A. I believe my wa.tch and my daughter's
watch were broken in this accident. The two of them were
about $6 or $6.50. I don't remember exactly to the cent.
Q. Have you totaled those amounts?
A. I did. hut I do not recall right now just what it was.
Q. Mr. Moses, according to our figures, the amount of hospital bills. ambulances, nursing, doctor's bills is $1,229.00;
does that refresh your memory?

·t 98

Supreme Court of Appeals of Virginia..

John A. Moses ..
A. I think thltt-is about correct.
Q. .And I belt.eve that does not include the loss and damage
to your car, nor your loss from work¥
A. Does that include the loss from work Y
Q. I believe you said the damage to your car was about
$600, and you got $125, which would leave $475 t
A. That is right.
Q. So, including· the automobile, it is $1,704.
A.. Does that include loss of time!
Q. Mr. Moses~ are you equipped in any other line of work
. other than the occupations which you have testified to~
.A. I am not.
Q. You have no education, I believe yon said, except high
school 1
A. About three years of high school. No
page 280 ~ other line of education and no other special training other than 1·ailroad work or firing boilers.

CROS.S EXAMINATION.
Bv Mr. Harrison:··Q. Mr. Moses. you have already becu cross-examined. It
is testified by Mrs. Dix there was a conversation going on
between the occupants of the front seat and the back seat;
do you recall that f
A.. No. I was not in that conversation.
Q. Did yon talk to anybodyt
A.. No.
Q. Were the other occupants of the car talking?
A.. I heard them talking, but I was not paying particular
attention to wlmt was being said.
Q. Your daughter said she and your wife were turned
around talking to the occupants in tl1e back?
A. Possibly they were, but I don't remember.
Q. There were three in the back seat Y
A. Yes, sir.
Q. Did Mrs. Dix make any comment a bout the speed from
the time you all left?
A. No.
Q. Were you conscious that from time to time she was looking over your shoulder looking at the speedomepage 281 ~ ter f
A. No, sir.
Q. I understand from your statement tlle first time you
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saw Mr. Temple he was in front of you the distance from the
witness' chair to the back wall Y
A. Yes, sir.
Q. He was in· front of you Y
A. No. I said that he was in the road.
Q. And then you blew the horn Y
A. I jammed my foot on the brake·, and put my hand on
the horn button, and veered the car to the left, all in one
motion.
Q. If he had stopped the car when you sounded the horn,.
he w·ould have been in your path, would he not!
A. I can 't much think so. I don't know exactly about
·
that.
Q. You saw him as he was entering the road Y
A. Yes.
Q. You then blew the horn Y
A. I slapped my hand on the horn button.
Q. What did you expect him to do when you blew the
horn!
.
A.· I hardly know, but r· expected it would warn him. If
he had stopped there I could have passed in front of him.
If he had stopped when my horn blew, there would have been
room to have passed in front of him, and that is
page 282 ~ what I hoped to do when I went to "the left.
Q. Did you put the brakes on first or blow the
hornY
A. It was all in one motion. Both my hands and my feet
were working simultaneously.
Q. You heard Mrs. Dix say that she heard the horn .and
looked up. and then she had time to make a certain statemenU
A. I imagine that was her impression.
Q. You first blew the horn Y
A. I did it all together.
Q. Which hand did you blow the horn with Y
A. The right hand, and pulled the car to the left with my
left hand, and used the brake.
Q. All simultaneously Y
A. Yes.
Q. The first you saw Mr. Temple come into the road was
the distance from the witness' chair to the back of the room Y
· A. Yes, sir.
· Q. He was then in the road Y
A. He was entering the road.
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Q. If you had stayed on your right side of the road wou]d
vou have struck himt
· A. I think so. The car was crossing the road diagonally,
and there would not have been time to ..pass.
page 283 ~ Q. You have been back to the scene of the accident, haven't you? ·
A. Ye~, sir.
Q. You saw where the left front drum of your car dug a
ho]e in the tar surface four feet from the left side of the
road?
A. I saw a mark there, which has been pulled up with tar
and gravel, which I assume to be that spot.
Q. If your left wheel was only four feet from the extreme
left side of the road, wouldn't that place Mr. Temple's car
still further to the left, and give you approximately seventeen feet of the road?
A. How long was his car f
Q. Seventeen feet.
A. That would only make his carQ. (Interposing.) I am talking about if your left wheel
struck his car four feet from the left side of the road, his
car was necessarily on the left of yours f
A. His car was in front of me diag·onally, and I came into
him like that (illustrating).
Q. Only the left wheel of your car was broken down f
A. That is because I did not get into the straight broad
side like that; he was somewhat like that (illustrating·), and
I turned, and that would put my left side of my car in con- .
tact, and the force of the blow would be on the
pag·e 284 ~ left side of my car.
Q. As a matter of fact, didn't you hit it a
µ;lancing blow?
A. I would not say a gfancing blow.
Q. Didn't hit his fender and hubcap?
A. No.
Q. Didn't they continue on down until you hit the body,
which was protruding· out on the left side of the truck f
A.. l\fy impression of the blow was that his car was diagonally in front of me, and my car went into him like that.
Q. You know the mark made by your left front wheel is
some nineteen feet west of the intersection?
A. I saw the scene of the accident yesterday afternoon,
and while it might be nineteen feet from the exact center of
the road, as a surveyor would make it, but as you look at it
the road comes out and flares; it was fully as wide as from
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that g·ate to this one, and it appea1·s to be in front of the
road. He did not come out and make a direct side turn like
going around one of these little devices that is in a street.
He came out and began to veer before he got to the middle of
the road..
Q. As a matter of fact., wasn't there grass growing there
at the time?
A. No, I don't think so.
Q. Don't the pictures show it?
page 285 ~ A. There may have been some.
Q. Doesn't it show that there was grass growing in the flare and he would have had to cross the grass Y
A. This picture was taken from a point over here where
the road obscures the flare. A pa.rt of that is obscured in
the picture, and that is not an accurate picture of the flare
of the road.
Q. It was such a picture as the camera would take at the

tiineY

-

A.. It was such a picture as the camera would take from
the position the camera was in. If the picture had be~n
taken on the lane that he came out, you could see the flare
very easily.
Q. The picture would not have blotted out the wheat and
the undergrowth and grass, would it? ·
A. There was no grass and wheat growing- on the shoulder
of the road, and the flare of the, road is practically on _the
shoulder.
Q. Doesn't the picture show there is a profuse growth of
something, whether wheat or grass?
A. Yes, and it also shows a flare there, but it is still not
a very good picture of the flare.
Q. Your observation of that road was made yesterday?
.A. Ye5t, sir.
Q. As a matter of fact, you know that these
page 286 } pictures we1:e taken the day after the accident 7
A. Yes, sir, but I feel sure the flare on the
road is the same today as then.
Q. You are not denying that t.l1e pictures portray what
was thereT
A. Yes, I do.
Q. How do you account for the fact that the camera got
the grass in there?
A. It does, but the picture does not show the flare. It
shows it some, but not accurately.
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Mr. Jones: Don't you think that counsel and the witness
are arguing, and this ~an be settled by the jury Y
Mr. Harrison: This is cross ~xamination. He stated the
picture doesn't show it, and that ·he was there yeste1·day.
The Court: -All right.
Mr. Harrison: That is all ..
RE-DIRECT EXAMINATION.

i
I

•

By Mr. Jones:
· Q. Mr. Moses, we have sketched a little sketch that is not
a picture. They have been talking about a gTass plot. .Assuming that this little sketch which I have in my hand repre. sents 58, about where you see the figure 58, and
page 287 t the smaller line represents the lane going up into
Mr. Temple's farm, they have been speaking of
a grass plot or some grass growing; does this fairly represent approximately where the cars would be 1
A. I would not say so. ·
Q. But, as I understand your· answer to the question which
was asked you -by Mr. Harrison, that the road, when it came
outA. {Interposing) Flared out.
. Q. Yes, but whether there wa~ grass there that day, do
you, or not, know Y
A. No, not that day.

RE-CROSS EXAMJNA.TION.
Bv Mr. Harrison:
-Q. You are not familiar with the habits of people who
live at that place Y
A. No, sir.
Q. As a matter of fact, the town of Lawrenceville lies to
the east of this place Y
A. Yes, sir.
Q. If these people who reside on the 1{eps Jones place
are in the habit of going more to Lawrenceville than to the
west, isn't it true the flare would be more to the east f
A. If they traveled it more, but still tl1ey traveled to the
west.
page 288 ~ Q. If there is any grass growing, it would be
o.n that portion of the entrance which is not being traveled 1
.,
A. State that question again Y

.

I
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W. T. Pulley.
Q. I say, if there was any grass growing there, it would
naturally grow in that part less used Y
. A. My observation of roads in general, and I have seen a
good many of them, is where a farm road comes out and goes
to the east and west, that the part that is most traveled, of
course that would be more devoid of grass. There might
be something like crap grass growing as high as your finger,
.but I do not think there was any grass growing such as in
this picture.
·

Mr. Jones: Your Honor, I don't care about objecting, but
it seems to me· it is argumentative.
Mr. Harrison: All right. That is all.

W. T. PULLEY,
a witness on behalf of the defendant, being duly sworn, testified as fallows :
·
Examined by Mr. Earrow:
Q. Your initials are W. T. Pulleyf
A. Yes, sir.
Q. Mr. Pulley, how old are you¥
A. Seventy-one years.
Q. Where do you live Y
page 289 ~ A. I live over here near Diamond -Grove.
Q. In Brunswick County Y
A. Yes, sir, in the Meherrin District.
Q. What sort of work do you do Y
A. Farming.
· Q. Where were you on the morning that this accident occurred, in which Mr. Temple and Mr. Moses were?
A. I was on the road coming this way.
Q. Were you up on what was known as Route 58; the tar
road!
A. Yes, sir.
Q. Where were you Y
A. I was right there at that house on Tom Matthews'
place.
Q. How far was that from where· these two cars struck?
A. I don't have no idea. I have never stepped it.
Q. Were you in sight of it?
A. Yes, sir, I was in sight of it.
Q. You were this side (that is east) of the collision Y
A. Yes, sir.
Q. Did you see ·it Y
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A. No, sir, I didn't see it until after the wreck was over.
Q. Did you hear it?
A. Yes, sir, I heard it.
page 290 ~ Q. vVho was with you 1
A. A nephew of mine.
Q. Your nephew Y
A. Yes, sir.
Q. ·wm you please state to the Court and jury what you
did hear?
A. I just heard the horn blow, and then I heard the shriek
of the brakes, and then the noise of the truck and car go
together.
Q. "\V11en they went together?
A. Yes, sir. It was just like one, two and three.
Q. You mean the screech of the brakes and the horn and
the noise were like one, two, three Y
A. Yes, sir.
Q. Did you turn and look back f
A. As I heard it I turned and looked back, and I saw the
car kind of caterbiasecl in the road.
Q. Did you go back to the scene¥
A. No, sir, I didn't go back.
Q. Did your son go back?
A. No, sir.
Q. Did either one of you go back f
A. No, sir.
Q. About how far east were you of that scene?
A. I have no idea.
page 291 } Q. Could you guess? Were you a hundred
yards or half a mile f
A. I don't know. I couldn't say by not knowing.
Q. The road is straight there T
A. Yes, sir.
Q. For what distance?
A. I couldn't tell you, by not knowing·. I have no idea,
because I never stepped it.
Bv the Court:
··Q. Were you riding in an automobile or walking?
A. I was walking.
·
Q. Where did you come into Highway 58?
A. I come into it over yonder about two miles and a half.
Q. West?
A. Yes, sir.
Q. Two, and a half miles towards Brodnax Y
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W. T. Pielley.
A. Yes, sir.
By Mr. Barrow:
Q. You were somewhere about in front of Mr. Tom Matthews' house Y
A. Yes, sir, a house a colored man lives in near the branch.
page 292}

CROSS EXAMINATION.

By Mr. Hammack:
Q. You were in front of the house just beyond the entrance
to Mr. T. R. Matthews' place T ·

A. Yes, sir.
Q. That is about half a mile from the scene of the wreck,
would you say, or would you undertake to estimate it Y
A. I don't know. I didn't measure it.
Q. Now, first, you say, a horn blowing attracted your attention?
A. Yes, sir.
Q. You heard a horn :first t
A. Yes, sir. ·
Q. A.nd then some time after that you heard the sound of
brakes; is that right f
A. That is right.
Q. About how long do you think it was between the time
the horn sounded and the brakes sounded?
A. Just like you count, one, two, three.
Q. You looked back and saw what happened?
A. I looln~d back a.fter I heard it.
Q. And you saw there had been a. wreck f
A. Yes, sir.
Q. You saw both of these cars turn overt
A. No, sir, I didn't see both of them turn over.
·
page 293} Q. Were they standing up!
A. I saw the car in the road, and then afterwards I stepped over and I could see the truck on the left
side.
Q. Why didn't you go back up there?
A. Well, in about twenty minutes after I didn't have any
need to go back-in twenty minutes I heard it was a car from
Danville, and they didn't know whose it was.
Q. The question I asked you was a simple question : Why
didn't you step back up there right after the wreck had hap~
pened?
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A. Because I didn't have the mind to go back. My mind
was not directed to it.
Q. You were not paying any attention 1
A. No.
Q~ You did not think the matter was of any consequence
at all!
.A.. I didn't know nothing about it. One reason I didn't
want to go back, I ain't been subject to going into court, anrl
I wanted to keep out.
Q. Didn't you tell me the reason you didn't go back was
because you thought it was your son. in the wreck Y
A. I said the horn sounded like his horn.
Q. Didn't you tell me that "the horn sounded like your
son's horn, and you thoug·ht he had been in the wreck, and
you wouldn't go back for that reason Y
page 294 ~ . .A. Not that I know of. I told you I heard the
horn, and it sounded like Henry's horn.
- Q. Like your son's horn!
A.. Yes, sir.
Q. And yet having heard the horn sound, which sounded
like your son's horn, and the wreck taking place in your sight,
you didn't go back Y
.A. No, sir.
Q. Were not you interested in the welfare of your son 1
A. Not at that time I was not.
Q. Even though he was in a wreck Y
A. In a few minutes I heard it was not him, and I was satisfied.
Q. You say you found out that it was not, and you were
satisfied?
A. Yes, sir.
.
Q. You had to wait, you say, twenty minutes f
A. Yes, sir.
'
Q. And when you found it was not your son, yon were satisfied T
· A. Yes, sir.
Q. Did you see Mr. Temple coming down the road!
A/I saw him when he started from the house.
page 295 ~ By the Comt :
Q. Where were you then, when you saw him
start from the house Y
A. I was passing the entrance.
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By Mr. Hammack:
.
Q. You were passing the entrance when he left the house l
A. Yes, sir.
Q. You walked from the entrance down beyond Mr. Tom
Matthews' while Mr. Temple got out to the road 7
A. Yes, sir.
Q. And that was a distance of about half a mile Y
A. I reckon something like that. 'I don't know.
Q. You walked then half a mile while Mr. Temple was
traveling the distance of this lane, which is about four hundred yards; that is correct, isn't iU
A. Yes, sh.
Q. Why were you making such time that inorning 7
A. Why was I making such time 1
Q. Why were you in such a hurry Y
A. When I start I want to go, and I don't want to stop
in. the road.
Q. And you put speed on Y
A. Yes, sir .
. Q. Did your nephew have any trouble keeping
page 296 ~ up with you 7
·
A. No; he came along with me.
Q. Did you run at all 7
.A. Who?
Q. You?
A. No, sir.
Q. You were making about twice the speed Mr. Temple
was making on the truck 7
A. I don't know.
Mr. Jones: Your Honor, this is irrelevant and immaterial,
and he is trying to make fun of the witness.
The Court: Is that all?
Mr. Hammack: That is all.
MRS. SOPHIE BREWER,
a witness on behalf of the defendant, being duly sworn, testified as follows:
·
Examined by Mr. Jones:
Q. I believe that this is Mrs. Sophie Brewed
A. Yes, sir.
Q. You were summoned in. this case, I believe, by the plaintiff, or Mr. Temple Y
A. Yes, sir.
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Mrs. Sophie Brewer.
Q. Where do you live, Mrs. Brewer?

page 297

~

A. I live on the Reps Jones farm.
Q. Are you the wife of Mr. J. L. Brewer, who

testified here yesterday?
A. Yes, sir.
Q. I believe you lived and worked on Mr. Temple's farm 1
A. Yes, sir, the farm known as the Reps Jones farm. Every-

body calls it the Reps Jones fa.rm.
Q. Did you see Mr. Temple the day of this accident before
he left this house 1
A. Yes, sir.
Q. Did you see him drive into the highway 1
A. Yes, sir.
Q. Did he stop, or not?
A. No, sir; he didn't come to a real standstill.
Q. He slowed down 1
A. Yes, sir.
Q. And went into the road?
A. Yes, sir.
Q. And I believe you can see down that road Y
A. Yes, sir.
Q. How far is that ·house from the road T
A. I don't know.
Q. Would you say it was between quarter and half a mile,
or could you estimate it?
A. I believe some of them say it is nearly half
page 298 ~ a mile.

CROSS EXAMINATION.

By Mr. Hammack:
Q. Mrs. Brewer, what was Mr. Temple doing at the farm
that morning? What was the occasion of his coming there?
A. I reckon that he had come with some turkey feed. I
raise turkeys on the- half, and he furnished the feed.
Q. Was he traveling· alone at the time¥
A. Yes, sir.
Q. In what size bags was the feed put up!
A. One hundred pounds.
Q. Who unloaded the feed 1
A. HP. and my brother.
Q. Did Mr. Temple appear to be sick or complaining that
morning at all T
A. No; he was as well and as lively as I ever saw him.
Q. Mrs. Brewer, will you come over to the jury just one
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Mrs. Sophie Brewer..
second, please. Now, this is the main highway, No. 58; ~his
is the outlet leading from the Reps Jones place. In what
part of the house were you located as he went out of this
entrance!
A. I was in my kitchen, which is on the left, and as the
road comes this way I was here (indicating).
Q. Is there a. window in front of your kitchen facing towards No. 58 f
page 299 } A. Yes, sir.
Q. What were you doing?
A. I was washing string beans to put on to cook.
Q. Did you have them on the table?
A. Yes, sir, and putting them from one pan into another ..
Q. About what speed was Mr. Temple traveling as he went
out towards 58?
A. I don't know. He was not -running fast, but looked
like kind of rocking· along, but was not driving fast.
Q. You say before he entered 58 he crune almost to a stand·
still!
A. Yes, sir.
Q. Did you see any car coming ·from the west, or from to-·
wards Brodnax, after Mr. Temple had entered the road?
A.. Yes, sir, I saw the car at the time he was going on the
hig·hway; the front part of the truck was on the highway,
and this car came like that, when I saw it, just about half
way between the second and third telephone poles. There
is one pole at the lane and about half way, as near as I can get
at it,-about half way between the second and third poles.
Q. Do you know the location of a pine tree on 58, on the
side of the road on which the Reos ,Jones residence is located T
· A.. Yes, sir.
page 300 } Q. This car coming from the west, how far
was it from the pine tree whfm you saw iU
A. The pole is not very far from the tree, and that is what
I was going by-the phone post.
·
Q. How many phone posts from the entrance up towards
Brodnax was the car when you first saw iU
A. It was between the second and third ones.
Q. Between the second and third phone poles Y
A. Yes, sir.
Q. 'There is one pole right at the entrance f
A. Yes, sir, that is the first, and it was between the second
and third.
Q. Aud the car was there as Mr. Temple entered the road Y
A. Yes, sir.
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Q. Please state whether or not Mr. Temple was sufficiently
far in the road for you to see the side of the truck at the
time of the wreck Y
A. Yes, sir, his truck had made the turn and I could seo
the whole side of the pick-up when the car hit him.
Q. You could see the whole left side of the pick-up Y
A. Yes, sir; the pick-up had gone across and turned, and
I could see the whole side of the pick-up.
Q. \Vhat appeared to be the speed of the car
page 301 ~ coming from the west?
A. I don't know. I am no judge, but I know
it was running· right fast.
Q. Right fast Y
A. Yes, sir.

RE-DIRECT EXAMINATION.
By Mr. Jones:
Q. Mrs. Brewer, just one or two more questions: Were
you anticipating a wreck, or anything?
- .A.• No, sir.
Q. You did not anticipate a wreck?
A. No. I saw that he did not seem to slow np, but I didn't
think about him being hit.
Q. Your conclusion in that direction was a purely casual
glance?
A. Yes, sir.
Q. ~q you happened to look up yon saw the car come down
the road and Mr. Temple entering the road t
A. Yes, sir.
·
Q. And you know that he did not stop f
.A. No, he did not stop.
Mr. tT ones: That is all.
Bv the Court :
\~. Did you state how far it is from your kitchen window
to the highway T
page 302 ~ A. I don't know, but I have heard several different ones say it was about.Jialf a mile from the
house to the road.
· Q. Was it a farm road Mr. Temple went down?
A. Yes, sir, a lane that went from the house out to the
I1ighway.
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T. R. Mattheios.
RE-CROSS EXAMINATION.
By Mr~ Hammack:
Q. This is the lane leading out from the Reps Jones place
to Highway No. 58: Now, the dwelling is situated ju·st about
at the end of the lane, is it not Y
A. Yes, sir.
·
Q. And you were in the front room there?
A. I was in the room fronting the road.
Q. Is it, or not, a fact that a person can look through that
window and see a car g·oing all the way down the lane until it
reaches 587
A. No; there is· a bottom that goes down, about half way
of the lane, and you can't see the car from the house when
it gets down in the bottom. It goes down and comes_ right
up, and the bottom is about half way of the lane.
Q. At all other points on the lane could you see the car Y
A. Yes, sir.
Q. Can you ~ee a car from that window to the entrance of
587
A. Yes, sir.
Mr. Jones: We rest.
page 303 -~

T. R. MATTHEWS,
a witness on behalf of the plaintiff, being duly
sworn, testified in rebuttal as follows:
Examined by Mr. Hammack:
Q. Mr. Matthews, are you familiar with a tenant house
just west of your residence on Highway No. 58?
A. Yes, sir.
Q. How far would you say that house is from the scene of
the wreck between the Temple and Moses cars now under investigation?
A. About 550 yards.
Q. Do you know about what the distance is from the Reps
Jones residence to Highway No. 58?
A. I would put that about 600 yards right from the dwell~~

.

Q. Did you see Mr. J. R.. Temple on the morning of June-

11th before he was in this automobile wreck t
A. Yes. I left my house at ten minutes past 10 and came
out into 58. I live about 150 yards from 58, and I came out
going towards Brodnax, and he pulled out on the shoulder.
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When he saw me leave the house, he wanted to see me on
particular business, and when I g·ot about 50 yards he pulled
out and stopped, and he started to get out. He got out and
put his foot out on the running board, and I said, '' There
is no use to get out, I will come there.'' I stepped
page 304 ~ across 58, and he wrote a note for a tenant, and
he gave it to me, and I talked to him six or seven
minutes. He talked to me about cutting wheat, and I told
him I was coming to town, and he said, '' If you are going
to start, I reckon I had as well let my men get the binder in
shape.''
Q. What was his physical condition that morning, so far as
vou were able to observe it f
- A. He did not complain to me, and he was one of the most
active men I ever saw for his ag·e.
Q. Do you know whether or not he had any _feed on his
.truck at that time, or not?
A. No; I didn't look.
Q. You say you all were pre pa.ring to cut wheat~
A. I had a lot of dealing with Mr. Temple the last four
or five years.
Q. ·what was the height of the wheat gTowing in the field
between Reps ,Jones home and 58 Y
A. I would say about 28 inches. Wheat was unusually low
this year, and we had to cut it mighty low to make it go
through the binder, and this was after corn, and wheat don't
·grow well after corn.
page 305 ~

CROSS EXAMINATION.

.Bv Mr. Barrow:
· Q. Was anyone with Mr. Temple?
A. No.
Q. You say he appeared to be all rightT
A. He made no complaint.
Q. If he had been suffering from rheumatism, vou would
not ha.ve noticed that?
·
A. No.
Q. You could not tell it f
A. No.
Bv Mr. Hammack:
·Q. You were a friend and neighbor of Mr. Temple for a
long time?
A. Yes.
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F. M. Newsome.
Q. Did you ever hear him complain about rheumatism Y

A.. I never heard him complain about anything, and I
have noticed that wet or dry he never complained. He could
go night and day just like I could, because I have been at
the stock yard day and night, and he was as tough as I am,
and he could stay up as long as any man.

page 306}

F. M. NEvVSOME,
a witness on. behalf of the plaintiff, being duly

sworn, testified in rebuttal as follows :

Examined by Mr. Harrison:
Q. Mr. Newsome, what is your business Y
A. Manag·er of Farmers & Merchants Bank.
Q. vVas Mr. Temple formerly connected with your bank!
A. President of the bank.
Q. Did you see him on the morning of June 11th, the day
of the accident f
.A. I saw him twice.
Q. W11at was his business in the bank?
A. The first time he came into the bank was to get the
payroll; tl1e second time he came back and was in the office
with me all of the time to discuss loans that had been offered
the bank.
Q. vVas he attending to his duties as a member of the Discount Committee?
A. Yes. sir.
Q. \Vas he complaining of his .health or feeling badly that
morning?
A. No.
Q. Did you ever hear him complain of rheumatism or
neuritis!
A. No.
page 307 } Q. Did he appear to be perfectly normal?
A. He certainly did.
Q. What time was it you saw him f
A. The last time somewhere a.round 10 o'clock.
Q. That was less than an hour before the time of his death t
A. Yes, sir.
Q. You say he was perfectly normal f
A. Yes, sir, on this particular morning, and on the :following Thursday the annual convention of the Virginia Bankers Association was to be held at Hot Springs, and he was
in there making his arrangements to attend this convention,
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he and Mr. R. F. Moseley, in conjunction with myself and
Mr. Barrett, Cashier of the bank .
.Q. He was at that time planning a pleasure trip next week
to Hot Springs to attend the Virginia Bankers Association!
A. Yes, and he had a hankering to go~
W. J. TEMPLE,
one of the plaintiffs, recalled, testified in rebuttal as follows :
Examined by Mr. Harrison:
Q. Did you see your father the morning that
page 308 ~ he was killed?
.A.. I saw him. We were sitting on the front
of the courthouse porch at the time he said that he was going to leave to go home, which was about ten minutes after 10.
Q. Did you observe anything unusual in his behavior at
that time!
A. I did not. If I had, I would not have agreed for him
to have driven it by himself.
Q. Was he perfectly well and normal Y
A. He seemed as he always had.
Q. Did you hear of your father being afflicted with rheumatism until t}tls morning 1
A. It was new to me.
Q. Or neuritis!
A. No.
Q. Have you had occasion to me8;snre the height of the
- truckt
.
A. Yes, sir; it was 6 feet 3 inches.
Q. Is that the exact measurement Y
A. The exact measurement.
By the Court :
Q. At what point?
A. The highest part of the cab.
page 309 ~ By Mr. Harrison :
Q. That is the cab of the truck?
A. Yes,. sir.

By the Court:
Q. That is the roof of the cab Y
A. Yes, sir.
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Mrs. Annie Te1nple.
CROSS EXAMINATION.

By Mr. Barrow:
Q. Did you see him attempt to drive the truck7
A. When he drove away.
Q. You did not see him try to turn it around and back
it up?
A. It was riot necessary. It was headed the way that he

-~s~~

.

Q. He made no statement to you whether he had difficulty
in driving the truck, or not 7
A. I think he would.
Q. But he did not Y
A. No.

page 310

~

MRS. ANNIE TEMPLE,
a witness on behalf of the plaintiffs, being dulJ
sworn, testified in rebuttal as follows:

Examined by Mr. Hammack:
Q. You a.re the wife of Mr. Roy Temple Y
A. Yes, sir.
Q. And you were the daughter-in-law, of course, of Mr.
J. R. Temple., deceased 1
A. Yes, sir.
Q. I believe you have been a trained nurse Y
A. Yes, a graduate of St. Luke's Hospital, Richmond. - ,
Q. Did you ever hear of Mr. J. R. Temple having rheumatism or having complained of rheumatism Y
A. I never have.
Q. Did you see him the morning on which he was killed 7
A. No, I did not see him that morning. My daughter had
her tonsils removed the day before.
.
Q. Do you recall the las·t time you saw him before his
death?
A. I think it was the_ Sunday before.
.
Q. Where did your daughter have her tonsils removedat the clinic here at Lawrenceville!
A . .Yes, at the high school clinic.
Q. There was then a clinic going on about the 11th of
June? ·
pa.g-e 311 ~ A. Yes, on the 11th and on the 12th.· My daughter was admitted on the 11th.

Supreme Court of Appeals of Virginia.

lJtfrs. Rosa Duke.

CROSS EXAMINATION.

Ry Mr.•Tones:
Q. You say your daughter was admitted on the 11th?
A. Yes, sir.
Q.. And they held the clinic on the 11th and 12th 1
A. Yes, sir.
Q. "\Vas the clinic for white and colored, too Y
A. I don't know.
Q. But this was certainly the day for white children Y
A. Yes, sir.
Q. I believe you testified you are a trained nurse?
A. Yes, sir.
Q. It is not unusual for a man 75 years of age, and it would
be nothing unusual for you to hear a man 75 years of age,
to have rheumatism or lumbago?
A. It would not be unusual for a man of 75 to have it.
Q. Or of 25, either¥.
A. No, but I never heard my father-in-law mention rheumatism.
page 312 ~

RE-DIRECT EXAMINATION.

Bv Mr. Hammack:
·Q. "\Vouldn 't it be unusual for a man 75 years of age to
have rheumatism and not complain of it to his own people?
A~ I think it would.

MRS. ROSA DUKE,
a witness on behalf of the plaintiffs, being duly sworn, testified in rebuttal as follows :
Examined by Mr. Harrison:
Q. You are assistant cashier of the Farmers and Merchants Bank Y
A. Yes, sir.
Q. Did you have occasion to wait on Mr. J. R. Temple on
.June 11th?
.A.. Yes, sir.
Q. Do you recall waiting on him f
.A.. Yes, sir.
Q. About what time did he come into the bank?
A. I don't remember, but soon after we opened up at 9
o'clock.
Q. ,vhat was bis condition T
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J. L. Brewer.

A. He seemed to be happier than usual.
Q. Do you know the occasion f
pag·e 313 } A. No. He seemed to be in good spirits and
he was right jolly.
Q. He did not complain to you f
A. No.

CROSS EXAMINATION.
By Mr. Jones:
Q. He was not a man to go around complaining f
A. No, not to me.
Q. He never complained to anyone 2
A. No.
By Mr. Harrison!
Q. Most people who have rheumatism complain, don't theyt
A. Yes, they do.

J. L. BREWER,
a witnP.ss on bel1alf of the plaintiffs, recalled. testified in
rebuttal as follows:
Examined by Mr. Harrison:
Q. Did you examine the International truck that was being driven at the time of the accidenU
A. Yes, sir.
Q. Do you know what gear the truck was inY
page 314} A. It was in second.
Q. A.re you positive of that f
A. Yes, sir.
Q. You looked f
A. Yes, sir.
Q. How long had you been knowing· Mr. Temple_?
A. I have been knowing him practically all my life.
Q. Have you known him intimately-I mean closely?
A. Well, practically. I did right much lumber hauling
and would go by his place where I saw him, but I never had
any dealing with him until the last four yea.rs.
Q. Did you ever hear of his having rheumatism T
A. No.
Q. Or neuritis?
A. No. I heard Mr. Temple say that his neck was a little
stiff and bothered him a little bit from backing, but it didn't
interfere with driving forward. I don't think there was
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any misery or pain or anything at all, but just a little stiff.
I don't know whether either side wants me fo make the statement, or not·
..
Q. Don't make any statement unless you are asked the
question.
A. About the view at the scene, at the road.
Q. Suppose you go ahead.
page 315 ~ A. You have had a map here made by the surveyors and engineers. So far as the view is con.
cerned from the gate out the lane to the highway, it didn't
bother Mr. Temple from seeing Mr. Moses or from the time
Mr. Moses passed until it was passing down to the gate.
Q. Your statement is from your knowledge of the scene,
visibility is good to both parties i
A. To both parties.
By.Mr. ,Tones:-.
Q. Up to the gatef
A. Yes, sir.

H. E. VALENTINE,
a witness on behalf of the plaintiffs, being duly sworn, testi-

fied in rebuttal as follows:
Examined by Mr. Hammack:
Q. You are Sheriff of this county, I believe f
.A.. Yes.
Q. · How long had you known Mr. J·. R. Temple before his
deathf
/
.A. Practically all my life.
Q. I believe you deal in live stock, or have done so to some
extentY
A. Yes.
Q. At=; ~mch, fa it not true that you, along with
page 316 ~ Mr. Temple and .others, used to go to Suffolk on
every Thursday Y
A. We used to go rig·ht often, yes, sir.
Q. How about Atlanta, Georgia?
A. Ye~, sir, we used to go down there.
Q. And other points f
A. Yes, sir, and Richmond, too.
Q. What was the condition of Mr. Temple's health?
A. Well~ he had pretty good health and at night I think
.
I would be usually all in. .
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R. F. Moseley.

Q. It was all you could do to follow him t
A. Yes. He was joking with me about not being able to
keep up with him.
Q. Did you ever hear him complain about having rheumatism?
A. No, sir, I never did.
R. iF. MOSELEY,
a witness for the plaintiffs, being duly sworn, testified in
rebuttal as follows :
Examined by Mr. Harrison:
Q. Did you see Mr. Temple the morning that he met with
this accident T
A. Yes, sir.
Q. Did you have any business with him Y
page 317 ~ A. I talked with him.
Q. How long did you talk with him 7
A. I reckon five or ten minutes.
Q. About what timef
~. That was early in the morning, I reckon about half
past eight.
Q. Did he appear to be normal at that time?
A. Yes, sir.
Q. Was he complaining Y
A. Not a bit.
.
Q. Did you ever hear of his having rheumatism!
A. No, sir.
Q. You have been out with him a loU
A. Right much.
Q. As a matter of fact, at that time you and Mr. Temple
were planning a trip to Hot Springs Y
A. Yes, sir.
Q. The next week?
A. Yes, sir.
CROSS EXAMINATION.
Bv Mr. Jones:
-Q. Hot Springs is a very good place to take treatment for
rheumatism or any kind of ailment of that kind Y
page 318 ~ A. It is recommended.
l\fr. .Tones : That is all.
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R. F. Moseleu.
Bv Mr. Harrison:
..Q. Were you g·oing for the healing waters or for the Bankers Association?
A. For the Bankers meeting.
Q. You were going for the fun?
A. Yes, sir.
Q. You were not going to put. yourself under the care of a
doctor?
A. No, sir, I was not, and I know Mr. Temple was not.
Mr. Hammack: If your Honor please, I think we are
about ready to close except we would like to reserve the right
to put on one witness for one question. He is not available
now.
The Court: All right. Do you want to conclude all the
testimony then?
·
Mr. Jones: That is all that we have.
Mr. Hammack: This witness will not testify as to the
accident.
page 319 ~ The Court : Gentlemen, will you step into the
jury room a moment.
Note : The jury retired from the courtroom.
The Court: Now, do I understand both counsel on each
side desire that the jury be given a view of the premises 1
Mr. Jones: I understood that they made the motion and
we concur in it.
Note : There was some discussion between the Court and
counsel about the view and adjournment for lunch.
The jury returned to the courtroom.
The Court: Gentlemen of the jury: It is now proper
that a view of the premises be had.
Mr. Sheriff, you will well and truly perform the duties
of a shower; that you will conduct the jury to the scene of
this accident and show them U. S. Highway 58 from the top
of the knoll west of the road leading to the Reps Jones place
and east as far as the jury wishes to see the road; also the
fa.rm road leading to the Reps Jones homestead from Highway 58 to the farm house on that road, and so much of the
farm house and that road as the jury wishes to see; that you
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R. F. Moseley.
will not permit any other person to appear and give testimony or evidence or point out any other place on this view.
So help you God.
pag-e 320 } The Sheriff: Yes, sir.
The Court: Now, gentlemen you heard the
oath administered to the Sheriff as viewer. You will go with
the Sheriff, and I ask you to assist the Sheriff in carrying
out his oath ·and that no testimony be taken, no other witness or outside person make any statement to you. Your
recollection of this scene from the maps and pictures you
have fo~.d here, with the statement which has just been made
and the oath administered to the Sheriff ought to give you
accurate and sufficient information of the scene of the accident.
· vVe will now adjourn for lunch. You will arrange with
the Sheriff for the hour of convening, and he will arrange
for transportation. I understand between now and 2 :30 will
be ample for the view and lunch. If I hear nothing to the
contrary, we will adjourn now until 2 :30.

N"ote: The Court told counsel to come back at 2:00 o'clock

to take up instructions.
. page 321}

AFTERNOON SESSION.

Lawrenceville, Virginia, February 14, 1939.
The Court met with counsel in the Judge's office, not in the
presence of the jury.
Mr. Whitehead: I move to strike the plaintiff's evidence
on the ground that the plaintiffs intestate was guilty of contributory negligence as a matter of law, and we cite the cases
of Otey v. Blessing, 197 S. E., 49; Harrison v. Johnson and
Yellow Cab Comp(l/JZ'JJ of Virginia v. Girley.
Note : The motion was argued by counsel.
The Court: I think it should go to the jury. The motion
is overruled.
Mr. Jones: We would like to note our exception.
The Court: Yes. Note the exception.
Note : The giving of instructions was then argued.
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The Court: Eleven instructions. are granted, numbered
1 to 11, indicated by the cheek mark "R. B. S."
Mr. Jones~ Counsel for the defendant objects and excepts
to the giving of any instructions on behalf of the plaintiff
which might entitle him to recover damages from the defendant by reason of the fact that the evidence plainly shows,. ·
as a matter of law1 that the plaintiff was guilty of contributory
neg·ligence.
page 322 f The Court: Instruetions marked 1-R, 2-R, 3-R
and 4-R are refused, identified· by figures
"2/14/39. Refused Ex. R. B. S."

INSTRUCTIONS..

Plati.nti"Jl's Instruction No ..

1

(.Gra;nted) :

u The· Court instructs the. jury that there a1·e three potential verdicts that may be rendered by them in this. case, acco:rding as they may view the evidence:

"First: They may find a verdict for the plaintiff agains.t
the defendant, in which event they should ascertain the plain. tiff's· damages in accordance with the evidence a:nd the instructions in t4e case ;
.
''Second: They may find a verdict for the defendant over
against the plaintiff, in which event they should ascertain
the defendant's damages in accordance with the evidence and
instructions in the case ;
''Third: They may find a verdict simply for the defend- ·
·ant, which would indicate that they disallow both the claim
of the plaintiff and the claim of the defendant, the one agains.t
the other.''

_Plaintiff's Instruction No.

2 (Grmited):

"The Court instructs the jury that the law provides tllat
the driver of an automobile shall drive the same
··page 323 ~ at a careful and prudent speed, not greater nor
less than is reasonable and proper, having due
regard to the traffic, surface, and width of the _highway, and
of any other conditions then existing, and shall not drive an
automobile upon a highway at such speed as to endanger the
life, limb, or property of any person.
'' .A.ncl if you believe from the evidence that Mr. Moses, the
defendant, drove his automobtle at a speed greater than was
reasonable or proper, so as to endanger the life, limb, or
property of plaintiffs' intestate, John R. Temple, and that
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the said defendant Moses failed to keep his car under p·roper
control, then he was guilty of negligence.
''If you further believe from the evidence that such negligence on the part of the defendant Moses was the sole proximate cause ( as elsewhere defined in these instructions) of
the accident, you should find a verdict in favor of the plaintiffs against the defendaut M,?ses.''
Plaintiff's Instntetion No. 3 (Granted):

'' The Court _instructs the jury that in determining whether·
or not tbe defendant, John A. Moses, was g·uilty of negligence
in this case, the jury may take into consideration the speed
at which the said defendant was driving as disclosed by the
evidence; the distance which the car of the said John A.
Moses went after having its brakes applied, and
page 324 t the distance the said car went after having struck
the decedent's truck, as well as the distance which
the decedent's truck went after having be_en struck by the
Moses car, as well as all other facts and circumstances disclosed 1by the evidence.''
Plaintiff's Insfruction No. 4 (Granted):

'' The Court instructs the jury that the law considers every
injury as the consequence, or result, of a proximate cause
of such injury, and not as a consequence, or result, of a more
remote cause; that is, an act, or omission, occurring or concurring with another, which, had it not happened, the injury
or death would not have been inflicted, notwithstanding the
latter.
"But proximate cause does not, as a legal term, mean closeness, or nearness, in point of time, or the physical sequence
of events ; but closeness, or nearness, in point of causal con. nection.
"And if the jury believe that the defendant was operating
his car at an excessive and unlawful rate of speed and that
the death of plaintiff's intestate was the natural, and probable, result of such speed, then they must find their verdict
for the plaintiff.''
Plaintiffs' Instruction No. 5 (Granted):

"The Court instructs the jury that the purpose of the jury
in viewing the premises, as permitted 'to them by the Court,
. was to enable the jury better to understand and
page 325 ~ construe the testimony of the witnesses touching

~·
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the circumstances in this case, and more intelligently to consider such evidence, in reaching a verdict,. upon
the issues before them. To what extent the circumstances
and conditions of the scene of the accident, at the time of the
view, corresponded to the circumstances and conditions of
the scene of the accident at the time of the occurrence, of the
accid,mt, on June 11, 1938, is a question which the jury must
determine from the evidence in this case."
Plaintilfs' Instruction No. 6 ( G'ranted) :
'

'' The Court further instructs the jury that in order to excuse the defendant, Moses, for driving to the left of the center of the said highway, if the jury believe he so drove his
automobile for the reason that he was confronted with a sud..,
den emergency, the jury must further believe from a preponderance of the evidence that such sudden emergency did
in fact exist, and that the emergency was brought about
through no fault of the defendant, himself, and that in turning to the left, he acted in such manner as a reasonably prudent and careful person would have acted in like circumstances.''
Plaintiffs' Instruction No. 7 (Granted):

"The· Court instructs the jury that if you find for the
plaintiffs, then you are the sole judges of the
page 326 ~ amount of damages to be awarded, and in determining· that amount, you may fix the damages
at such sum as, under the evidence, may appear to be £air
and just, not to exceed the sum of $10,000.00, demanded in
the declaration. In determining this amount, you may take
into consideration the sorrow, suffering, and mental anguish
o~casioned to the widow and children of the said J. R. Temple, deceased; and the loss to the said widow and children of
the solace, comfort, and society of the said J. R. Temple, deceased; and you may direct, if you see fit, in what proportion
the sum awarded shall be divided among the widow and children of the said J. R. Temple, deceased."
Defendant's Instructi.on No. 8 (Granted):

"The Court instructs t\le jury that a person _driving on a
main hig·hway has a right to assume that a person approachi.n~; or entering a hig·hway from a side road, will first stop
and will not enter or start into the highway without first
,se_eing· that such movement could be made with safety, and
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if vou believe from the evidence in this case that J. R. Temple in entering the main highway from a side road failed to
stop and saw or by the use of reasonable diligence could have
seen the oncoming automobile of John A-. Moses and failed
in these respects, then he is guilty of negligence and cannot
recover, even tl10ugh you may still believe tha.t John A. Moses
was negligent-''
page- 327 }

Mr. Hammack: Counsel for the plaintiffs except to the action of the Court in granting Instruction No. 8, on behalf of the defendant, upon the ground
that it tells the jury that the defendant John A. Moses had
a right to assume that a person approaching_ the highway
would stop before entering the same, whereas, the said John
A. Moses has positively testified in this case that the de-cedent was actually entering the road when first observed
bv him.
· Counsel for tlie plaintiffs further object to all other instructions granted 011 behalf of tl1e defendant upon the
ground that there is no evidence upon which to predicate
tl1e same, and that the evidence conclusively shows that John
A. ·Moses was, l1imself, guilty of negligence.
De.fenilanf's Instruction No. 9 ( Gmnted) :

"The Court further instructs tl1e jury that if they believe
from the evidence that the defendant, J olm A. lVIoses, in driving· his automobile eastwardly a.long· Route #58, approaching the lane or outlet from the Temple farm, and that a sud·
den emergency was presented to him because J. R. Temple
drove his truck out of the lane immediately in front of the
sajd John A. Moses and into and upon the said Route # 58
negligently and compelled the defendant to choose
page 328 } instantly between turning to his left or keeping
straight ahead or stopping his car to ·avoid collision; the law does not require of the defendant that he
sl1ould take the most discrete and judicious course to avoid
such peril. It makes allowances for the exigency under
which he is forced to act. If, in acting in the emergency, he
makes such· a ·choice as a per&on of ordinary prudence might
lrnve made under similar circumstances, and that he failed to
thus avoid the collision, he ~ould not be guilty of negligence
because another course might have b~en more judicious, and is
in law not responsible for any injury or damage resulting
therefrom to himself or to the one whose negligence may
liave created the emergency. The. original negligenM which
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created the emergency remains in ·1aw the sole ·proximate
cause of the injury.''
Defenda1it's Instt: uction No. 10 (Gra11.ted):
1

"Tile Cou:rt instruet~ the jury that a. person driving an
automobile along a public highway has the right of way over·
one entering the highway from a private road, and it is the
duty of one on befo1~e entering a public hig·hway from a private road to first come to a complete stop, to keep a proper
lookout for traffic moving on the hig·hway and to yield the
right of way to such traffic approaching on the public highway, and not to start into the highway from such private
road without seeing that such movement can be
page 329 ~ made with safety.
.
'' The.refore if vou believe from the evidence
that J. R. Temple ,on or befo~e entering the public highway
from a private road failed to stop his automobile before entering the same, or failed to keep a proper lookout for the
automobile driven by John A. Moses, on the highway, or
failed to yield the right of way to the automobile of John
A. Moses approaching· on the highway, and failing in any of
these respects, drove his automobile on the highway into the
path of the automobile driven by John A. Moses, and as a
direct result of which the accident occurred, then the Administrators of J. R. Temple cannot recover, and if yon further
believe that such acts on the part of the said J. R. Temple
were the sole proximate cause of the accident, then you shall
find for the defendant, John A. Moses, on his cross suit.''

Defenda.nt's Instritction No, 11 (Gmnted):
· ''The Court further instructs the· jury that if you believe
from the evidence in this case that the-defendant, John A.
Moses, is entitled to a recovery over against the estate of
.J. R. Temple, you may in fixing his damages take into account bo~ily injuries sustained by the said John A. :Moses,
the mental and physical suffering undergone, the effect of :
the injuries on his health and nervous system, th~ extent
and probable duration of.his injuries, disabilities
pag·e 330 ~ and disfigurements, whether temporary or permanent, medical and hospital bills necessarv in
an effort to effect a cure of said injuries, losses from miemployment thereby occasioned, and damages to the automobile
of said defendant, and fix such damages at such sum as vou
may think proper and just, under the evidence in this case,

-
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not to exceed the amount claimed by the said John A. Moses
in his counterclaim filed in this cause.
'' The Court further instructs the jury that where property is injured by the negligence of another, the measure'
of damages is the difference between the value of the property
affected immediately bef ~re, and immedia.tely after, the accident.''
·

Ji>laintiffs' lnstructi:on 1-R (Refused) :
"The Court instructs the jury that the law provides that
the driver of an automobile shall drive his car upon the right
half of the highway upon whicp. he is proceeding; and if
the defendant, John A. Moses, in driving eastward on highway No. 58 did not drive. his car to the south of the center of
said highway, then he was negligent in not so doing.
"If the jury, therefore, believe that the defendant, -John
A. Moses, at the time of, or immediately before,
page 331 ~ the happening of the accident, was driving his
car, or any part thereof, to the left of the center
of the highway, on the northern instead of the southern side
thereof, and that his negligence in thus operating his automobile was of itf?elf, or in cooperation with other negligence
on the part of the defendant, if such it were, without any contributory negligence on the part of plaintiffs' intestate, and
that such neglig·ence was the proximate cause of the injury
and death of plaintiffs' intestate, then the jury should find
a verdict in favor of the plaintiffs."
Mr·. Hammack : Counsel for the plaintiffs except to the
action of the court in refusing to grant Instruction 1-R upon
the ground that.it set forth the statute law of the State of
Virginia and it is applicable to the case under consideration,
the said instruction having been approved by the Court of
Appeals in the cases of R. F. Trant Company v. Upton, Gaines
v. Campbell and Harris v. 1:Vright".

Pla.intiffs' Instruction 2-R (Refused) :
''The Court instructs the jury tha.t in determining· whether
the plaintiffs' intestate, John R. Temple, was negligent in
entering State Highway 58 from the lane to his farm, at the
time and place mentioned in the pleadings and
page 332 ~ evidence, the test to be applied by -the juri is
whether or not the said John R. Temple exercised
ordinary care at the time and under the circumstances, and
exercised that care which a reasonably careful and prudent
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man. would have exercised under the circumstances, and, in
this connection, the Court further instructs the jury that in
determining· whether or not he could turn on said highway in
safety, the said Jolm R. Temple had a right to presume
that the car operated by the defendant, Moses, was being
driven at a careful and prudent speed, not greater nor less
than was reasonable and proper under the circumstances.''
Mr. Hammack: Counsel for the plaintiffs object and except to the refusal of the Court to grant Instruction 2-R for
the plaintiffs upon the ground that the instruction properly
sets forth the law applicable to the case under consideration.
The instruction tells the jury that plaintiffs' intestate was
only, required to act as an ordinary and prudent man in entering Highway No. 58, and if he did so, the law is complied
with.

Plaintiffs' Instruction 3-R (Refused):
"The Court instructs the jury that even if they believe
from the evidence that the plaintiffs' intestate,
page 333 ~ John R. Temple, was guilty of negligence in entering the hig·hway at the point and time disclosed by the evidence, yet if they further believe from the
evidence that the defendant, John A. Moses, discovered, or, in
the exercise of ordinary care, could have discovered, the Tern-·
ple truck, in a position likely to become dangerous, at a time
when a person, in the exercise of ordinary care, and who
had his automobile under proper control, could have avoided
the acS?ident, and that the defendant, Moses, failed to exercise such ordinary ca.re to avoid the accident, then· the de.fendant, Moses, had a last clear chance to avoid the collision
and the jury should find for the plaintiffs against the defend.ant Moses."
Mr. Hammack: Counsel for the plaintiffs object and except to the action of the Court in refusing· to grant Instruction 3-R, requested by the plaintiffs, on the doctrine of the
fast clear chance; upon the ground that it is in evidence
that the defendant, John A. Moses, did in fact have imch a
clear chance to avoid the running over and killing plaintiffs' intestate. This instruction is in keeping with the law
a.s set out in the cases of Ben,nett v. Spencer and Harris v.
JiV ri,qht,-the case under consideration being a much stronger
one for the application of the doctrine of the
page 334} last clear chance t~an the two cases referred to.
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Miss Adrian Pliillips.
Plaintiffs' Insfruction 4-R (Refused):

'' The Court instructs the jury that in the absence of positive evidence to the contrary, there is a presumption of law
that the said .J. R. Temple brought his vehicle to a stop before entering Hi~·hway No. 58, and that he entered said highway in a proper and lawful manner."
Mr. Hammack: Counsel for the plaintiffs object and except to the action of the Court in refusing to grant Instruction 4-R upon the ground that the same correctly states the
law applicable to cases of this character.

pag·e 335 }

Note : The -Court, counsel and the jury returned to the courtroom.

The jury was polled..

MISS .ADRIAN PHILLIPS,
a witness on behalf of the plaintiff, being duly sworn, testified iu rebutt,al as follows:
Examined by Mr. Harrison:
Q. You are employed by the Health Department?
A. Yes, sir.
Q. Were you employed by the Health Department last
,Tune 10th and 11th t
A. Yes, sir.
Q. State whether or not the Brunswick Health Department conducted a clinic at that time f
A. Yes, sir.
Q. ,For both white and colored 1
A. Yes, sir.
Q. Are these the records f
A. Yes, sir.
Q. State whether or not on June 11th certain colored
patients were broug·ht in from the South Hill neighborhood,
sent here by the doctors?
A. Only one, from this record.
page 336 } Q. Will you check this document f
A. Dr. Montgomery and Dr. Wilson.
Q. It is Dr. Montgomery in South HilU
A. Yes, sir.
Q. Dr. Wilson lives at Lacrosse.
A. Do you mean Mecklenburg t
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· Miss Adrian Phillips.
Q. Are there any patients on there from Mecklenburg
County?

A. Yes ..
Q. How ma.ny approximately!
A. Fourteen ..
Q. Colored patients 1
A. No; it is one colored and thirteen white.
Q. That was on the lltht.
A .. On the 11th.

Mr.. Harrison: That is all..
Mr~ Jones : That is alL
The Court: Gentlemen of the jury, before- giving you
the Court's instructions> which are in writing, let me make
a statement to you :
This case has a claim and a cross-claim. Yon will have,
when you go in to the jury room, the notice of
page 337 ~ motion, or plaintiffs' claim, and the defendant's
cross·-claim. Both must 1be disposed of by you
in your deliberations.
Let me also state to you that, where the evidence is conflicting, it is the duty of the Court to apply the appropriate
principles of law to the various phases of the evidence, and,.
therefore, no one instruction is intended to cover the whole
case, but all the instructions are all instructions of the Conrt
and must be read together.
I will now give you the Court's instructions..
Note: The instructions noted as granted herein before in
this reeord were. then read by the Court to the jury-.
The case was argued by counsel, and then a recess was
taken at 6 :30 until 8 :00 o'clock, with the understanding and
agreement between counsel and the Court that the jury should
return at 7 :30, and, by the Sheriff, taken to the jury room
for consideration of the verdict.
At the Axpiration of the recess, the Court reconvened, the
jury having retired at 7 :30 to consider its verdict, and remained until 9 :15 P. M., when the foil owing verdict was returned:
page 338 } "We, the jury, find a verdict in favor of the
defendant, John A. :Moses, in the sum of $10,000.00. C. M. Glidewell, Foreman.''
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Miss Adrian Phil,lips.
The Court: Is there any ob.iection to the form of the
verdict, from either side Y The verdict will be received.
N otP. : The jury was polled.

The Clerk: They have it here ''Moss" and it should b.e
"Moses~'.
The Court: You will correGt th.at.. ls that :yo1=1r y~r<;li.ct,
gentlemen Y .
The Jury: Yes, ~ir,
Note : The jury was discharged.
Mr. Harrison: On behalf of the Administrators of the .
estate of J. ·R. Temple, I move that the verdict be set asiqe
as contrary to the law and the evidence, and on the further
- ground of errors in granting instructions, in refusing to
grant instructions, _and furtheir additional gTounds which
may be assigned.
Note : A.fter conference between the Court and counsel,
.March 11, 1939, was agreed to as the date for argument of
the motion to set aside the verdict.
page 339 }- In the Circuit Court of Brunswick County, Vir-~
ginia.
Sallie B. Temple, _William J. Temple, and Roy R. Temp]P
Administrators of the Estate of John 'lwbert Tempie,

Doo'c:1.,
'lJ.

,Tohn A. MosP.s
I·

TESTIMONY ON MOTION TO SET ASIDE VERDICT.
Before Hon. Richard B. Spindle.
Lawrenceville, Va., March 11, 1939.
Present: Messrs. L. J. Hammack, A. S. Harrison, Jr., and
.
B. A. Lewis for the plaintiffs.
Messrs. Joseph Whitehead, Langhorne Jones, and E. P.
Barrow for the defendant.
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. page 340 ~
C. N. CROSS,
·
being first duly sworn, testified as follows :
Examined by Mr. Barrow:
.
Q. Mr. Cross, were you, or not, a member of the juty that
sat in the case of Temple against Moses and Moses against
Temple in February 13 and 14, 1939!
A. Yes, sir.
Q. Mr. Cross, do you recall, prior to that jury service,
having made any statement to anyone a.s to which person you
thought was g·uilty of negligence-Mr. Temple or Mr. Moses,
-in a collision which occurred on June 11th 1
.A. No, sir, I do not.
Q. Do you recall going with Mr. 0. M. Wilson t<> South
Hill sometime in the month of November, 1938, to sell some
tobacco!
A. We went up there to see how the tobacco market was.
Q. In either going or coming, on that occasion, did you
and Mr. Wilson discuss the Temple casef
A.. If I did, I don't recollect a thing in the world about it.
Q. You have no recollection about iU
A. No, sir.
Q. You were first sworn on the panel here, I believe December 28, 1938, by Judge Wilson T
A. Yes, ~ir.
page 341 ~
Q. And that jury was held over and you were
notified to return to court February 13, 1939.
My recollection is that Judge Wilson instructed you gentlemen of .the jury in the panel at that time not to discuss the
case with anyone or to permit anyone to discuss the case in
your presence between December 28, 1938, and February 13,
1939: is that correct?
· A. Yes, sir.
. Q. Did you discuss it with anybody during. that interval t
A. No, sir.
Q. At the time you came into Court on February 13, 1939,
when you were sworn as a member of the jury in this case,
at that time were you conscious of having made any statement to any other person about the casef
A. No, sir.
Q. The trial lasted two days, Mr. Cross; at any time during the prog·tcss of this trial, and when you went into the
jury room to decide the case, were you conscious at any time
.ot having made any statement to anyone Y
A. No, sir, I was not.
Q. Had you seen this affidavit made by 0. M. Wilson f
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C. N. Cross.

A. No. sir.
Q. Had you ever heard it read until you heard it read here
this morning?
A. No, sir.
page 342 ~ Q. Did you, or not, make this statement to Mr.
0. M. Wilson on the trip you all took to South
Rill: "There is something that happened right there (pointing to the scene of the accident); Mr. Temple was 100 per cent
to blame for the accident; he killed the wife of the man driving the Ford car and butchered up a whole lot of other people;
they have put the case off one time and will keep dickering
around until they wear it out; they finally won't do a dern
thing about it."
•
A.. I did not make any such statement.
Q. You are positive you did not make that statement Y
A. I did not make any such statement to anybody.
Q. This affidavit further reads: "When Mr. Wilson under.;.
took to discuss with the said C. N. Cross the question who
was to blame for the accident, tl1e affiant offered to point out
to the said C. N. Cross some facts which might change his
opinion, but said C. N. Cross, however, insisted that his view
with regard to the accident was correct; tha.t C. N. Cross
having repeated on several occasions that the said J. R.
Temple was 100 per cent to blame for the said wreck, the
question as to who was at fault was discussed between C. ·
N. Cross and affiant for some distance leaving the scene of
, the wreck.'' Do you recall anything about that discussion Y
A. No, sh.
page 343 } Q. Do you deny that you made the statement
to Mr. Wilson that he was 100 per cent to blame¥
A. Yes. I don't recollect anything about it. The only
thing I talked to him about a wrP.ck was one that my son
bad. He mime to see me last Sat;urclay morning, and I told
him-he came last Saturday" morning a week ago.
Q. Which was March 4th i .
.
A. Yes, sir. I live 12 or 14 miles from this accident, and
I have never been there to examine who was in fault, and
never heard anybody else say who was at fault, and I have
never seen a man who did see it.
·
·
· I was not satisfied, and the Judge sent us there. We were
not satisfied with Mrs. Brewer's testimony, and we drove up
to the window of the house to see that we could see from the
window.
Q. You did that the day the jury went out there7
A·. Yes, sir.
·
J.
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C. N. Cross.
Q.. Yon did. that the day the jury went out to view the
scene1
A. Yes, and we were not satisfied with seeing the T.emple
truck, and I asked Valentine to drive into the lane, and we
drove up and drove back.- A man who had never seen itwe had heard, but we didn't know anything ~bout it, and.
couldn't express an opinion on a thing like-I couldn't ..
Q. Did you, or not, ever say to Mr. Wilson you.
page 344 ~ were afraid the Temple estate might wiggle out
of this thing!·
A. No, sir.
Q.. At the time you served a:s a juror, did you have a perfectly open mind about the whole matter t
• A. NoQ. I mean, did you have an open mind ready to hear the
evidence and the instructions of the Court and render a fair
and impartial decision in the case T
A. Yes. If I hadn't, I wouldn't have served on it.
Q. There is in evidence here, Mr. Cros~, an affidavit made
by you on March 4, 1939, before Hazel R. Sanford, Notary
Public; where was that affidavit made!
.A. At Mr. Hamma.ck's office.
Q. Who wrote iU
A. Mrs. Sanford.
Q. Who dictated it f
. A. Mr. Hammack.
Q. Mr. Hammack dictated it?
A. Yes, sir.
Q. Did you read it after it was written Y
A. Yes, sir.
Q. At the· time you made this affidavit, had yon read the
affidavit made by Mr. Wilson?
A. No, sir; I_dtdn't know anything· about it until it was
read this morning. ,
page 345 ~ Q. And you didn't kndw what was in that until
you signed this f
A. No, sir.
. CROSS EXAMINATION.

Bv

Mr. Hammack:··Q. Mr. Cross, you did go to South Hill with Mr. 0. 1\L Wilson during the month of November, 1938!
A. Yes.
Q. You went in Mr. ·wnson's carY
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0. N. Cross .
..A.. Yes, sir.
Q. Was there anyone else along besides you and him Y
A. No.
Q. You and Mr. Wilson left South Hill about noon, did
you notY
A. Yes, sir.
Q. On your return trip to Lawrenceville, you passed by the
scene of this wreck between J. R. Temple, deceased, and Mr.
John A. Moses Y
A. Yes, sir.
Q. The .residence of John Waller is just before you reach
the entrance to the Reps Jones place on Route 58 coming
towards Lawrenceville?
.A.. Yes, sir.
Q. When you came over that 'hill and passed
page .346 ~ by that house, just before reaching the entrance
to the Reps Jones place on Route 58; you were
talking about a wreck that your son had Y
A. I couldn't tell you what part of the road. I don't remember anything about that. I do recollect talking to him
about this accident, about this boy of mine.
Q. But you do not recall talking about the Temple wreck
in passing the scene there Y
..A.. No, sir.
_
Q. You set forth in your affidavit, under date March 4,
1939, that you do not deny you made the statement to Mr.
Wilson that Mr..T. R. Temple was clearly at fault in the
wreck, but certify you simply do not recall the conversation;'
tha.t is correct, is it not?
A. Yes, sir.
Q. You certified in your affidavit of March 4, 1939, that
Mr. 0. M. Wilson is regarded by you as a truthful man; that
is correct, i~ it not Y
A.. Yes, sir, and always has been.
Q. Mr. Cross, I understood you to say that you had -not
talked to any witnesses who knew anything about this wreck;
is that righU
' A.. Yes. sir.
Q. Please state whether or not you had a conversation with
a young man who drives a truck for Emporia
page 347 ~ Lumber Company?
A. That was after the accident.
Q. ..A.fter the accident Y
A. I mean after the trial was over with.
Q. After the trial was over with f
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A. Yes, sir.
lVf r. Hammack: That is all.

The Court: I want to ask a question.
Mr. Barrow: Just a second.

RE-DIRECT EXAMINATION.

By Mr. Barrow:
· Q. Mr. Cross, had you ever been over there and looked
over the scene t
A. Only coming along.
Q. In passing along the road?
A. Yes, sir.
Q. You never made a stop there f
A. No, sir.
Q. And you never did that until you went as a juror?
A. No, sir.
Q. At the time you made your affidavit you say you did
not know what Mr. Wilson had stated in his affidaviU
A. No, sir.
.
Q. How did you find out that your name had
page 348 ~ been brought into this thing!
A. Mr. Wilson .
. Q. Mr. Wilson came to you f
A. Yes, sir.
.
Q. And what did he tell you?
A. He told me what he told Mr. Wesson, and Mr. Wesson
told Mr. Wilson, and that is how it got back to 1\fr. Hammack.
Q. Then did you come to see Mr. Hammack?
A. Yes, sir, the same morning, and I went to your office.
Q. In Jllaking your affidavit, you did not know what Mr.
Wilson had said in his affidavit?
A. No,·sir.
Q. And you, therefore, could not have intended to say
that the statement that Mr. Wilson had given them was correct, because you did not know what statement he had given
them?
A. I dtdn 't know a thing about it until this morning.
Q. And this morning, while you do not recall definitely
you had any conversation with Mr. Wilson about it, you
do deny making any such statements as are contained in that
affidavit?
A. Yes, sir.

Sallie B. Temple~ etc. v. John A. Moses.

237

0. N. Cross.
Mr. Barrow: That is all.
page 349

~

By the Court :
Q. Mr. Cross, when did you first get a summons in this case f
A. I don't recollect.
Q. You spoke of being here in Court when Judge Wilson
was here?
A. Yes, sir.
Q. Did you get a court summons at that timef
A. Yes, sir.
Q. Were you examined in the panel at Judge Wilson's instance!
A. Yes, sir.
Q. Did you understand then, when this case was continued
by Judge Wilson, that you were definitely on the panel f
A. I was summoned back here the 13th day of February.
Q. Did you get another summons for the 13th!
A. No, sir.
Q. Were you 1·ecognized by Judge Wilson to return here
on the 13th?
A. Yes, sir.
Q. Did Judge Wilson interrogate the jurors as to whether
they had any interest in the cause, or not? ·
A. Yes, sir.
Q. He did?
A. Yes, sir.
page 350 } Q. Did you undertake to make truthful an·
swers to that T
A. I did.
· Q. Did you have any recollection of any prior connection
with this case or. any statement made which disqualified you
to Rerve on the jury?
A. No, sir.·
Q. Did you have any interest in it?
A. No, sir.
Q. Did you know the name of the man who was driving the
Ford car?
A. No, sir. I never. saw any of them until in court.
Q. I believe you say you live some 12 or 14 miles from
here?
A. Yes, sir.
Q. What source of information did you have about the
accident which happened in June?
A. I didn't have anything at all.
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0. N. Cross .
. Q. Was it carried in any newspaper!
A. Not that I know of.
_
Q. I suppose everybody in the County knew Mr. Temple
ha,l been killed f
A. Yes.
Q. But you didn't know who was in the other car, or name
of the party driving the car!
A. No, I did not.
page 351 ~ Q. Had you talked with anybody that you kne,v
to be an eyewitness to anything that happened
theref
·
_ A. N_o, sir.
·
,
Q. Where conld you have gotten the information that Mr.
Temple was 100 per cent wrong!
A. I didn't get it.
Q. Had you ever had that information before you heanl
the evidence in court t
A. No, sir. We decided it on the evidence, and that is the
only way that we decided it.
Q. Are you a church
and a religious man¥
A. No, sir.
Q. Do you have regard for an oathf
A. Yes, sir.
Q. You were certainly sworn to try the issue f
A. Yes, sir.
Q. Was there any mental reservation when you took that
oath 7 ·
A. No, sir.
Q.. Did yon undertake to perform that oath f
A.. Yes, sir, and I don't think I ever saw a crowd of men
that hated to sit on a jury so much-the whole crowd, every
one of them. If all of them were here, they would come up
and tell the .Tudge so. I don't think I e.ver saw a crowd of
jurymen hate to sit on a case as bad.

man

page 352

f, By Mr. Barrow:

Q. That was because you all knew Mr. Temple
so well, and he had been killed?
A. Yes, sir. I told :M:r. Hammack that at the same time,
I never saw a crowd of men hate to sit on a jury so bad.
Q. So far as you Imo": and believe, everybody in the County
was very sorry it happened!
A. Yes, sir.
Q. Do yon recall, Mr. Cross, at the time Judge Wilson
examined you men on your voir dire, back here on December
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W. E. Elmore.
28th, do you recall whether he put all of you in the jury room
and called you out one at a time and examined you Y
A. No, sir, I don't recollect that.
Q. You don't recall that Y
A. No, sir.·
Mr. Barrow: That is all.
By the Court :
Q. Mr. Cross, would you have served on this jury if you
had recalled this statement made in the affidavit Y.
A. No, sir. If I had made up my mind, I would not have
served on it. I certainly wouldn't.
page 353 }

W. E. ELMORE,
being first duly sworn, testified as follows :

Examined by Mr. Barrow:
Q. Mr. Elmore, I believe you are the Clerk of this Court,
are you notf
A. Iam.
Q. How long have you been Clerk of; the Court?
A. 18 years.
Q. 18 years?
A. Yes; sir.
Q. Do you know Mr. C. N. Cross, who was a juror in the
Temple-Moses case f
A. I do.
Q. How long have you lmown him 7
A. Ten or fifteen years, I reckon, and probably longer.
Q. Do you know his reputation for truth and veracity, Mr.
Elmore!
A. I think so.
Q. What is iU
A. It is good.
Q. And he lives about ten miles from Lawrenceville Y
A. Yes, sir.
·
·
The Court: About fourteen.
Mr. Barrow: About ten from Lawrenceville.
Witness : About ten from Lawrenceville.
page 354 ~ . Mr. Barrow: That is all.
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W. E. Elmore.
CROSS EXAMINATION.
By Mr. Hammack:
Q. Do_ you know Mr. 0. lVL Wilson¥
A. I do.
Q. Do you know his reputation for truth and veracity Y
A. I do.
Q. What is it?
A. It is good.
I

RE-DIRECT EXAMINATION.
By Mr. Barrow:
Q. Mr. Elmore, how long has it Qeen good¥
A. It has been good all along, I think.
Q. For truth and veracity¥
A. Yes, so far as I know.
Q. You have heard people talk about him, though, haven't
you, in reference to his truthfulness and veracity and business
operations, and so on Y
Mr. Hammack: Truth and veracity.
The Court: Phrase the question first as to truth and
veracity, and then if it is to be followed up as a specific question in detail, we will hear that.
page 355

~

By Mr. Barrow:
Q. You have heard people discuss his reputa-

. tion for truth and veracity, have you noU
. A. I think, so far as Mr. 0. M. Wilson is concerned,-he
has some brothers who are bootleggers, they say, and they
have been talked about for that.
Mr. Barrow: That is all.
Bv the Con.rt:
·Q. lfr. Elmore, do you recall the empaneling of this jury
by Judge Wilson Y
A. Yes, sir.
Q. What procedure was followed?
A. On the 28th of December, Judge, we had a special jury,
before this, and they were about to be empaneled; one of the
jurors had something to say that declared a mistrial, and
Judge Wilson summoned this special jury, and, when it came
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H. T. Valenti·ne.
in, of course I lmew that he put the jury in this jury room,
all the panel of thirty men, and he brought them out one by
one, and they were sworn on their _voir dire. One or two
had made up their mind, and others were told to come back
on the 13th of February.
Q. You say that he examined them one by one, bringing
them from the room where the rest of the jurors were, and
brought them in one by one 7
A. Yes, sir.
.
page 356 ~ ·Q. Did he interrogate them as to int~rest and
relationship 7
A. Yes, sir.

Mr. Jones: I think we have the court record on that.
By the Court :
Q. Some were excused as the result of that examination
on the voir dire1
A. Yes, sir.
Q. And the remaining ones were directed to return to this
court on the 13th of February, the date selected then for the
trialY
A. Yes, sir.
By Mr. Jones:
Q. After they had been examined, were they not sent to
another room separate, and they did not remain in the courtroom while the remaining jurors were being examinedf
A. Yes, sir, that is right.
H. T. VALENTINE,
being first duly sworn, testified as follows:

Examined by Mr. Jones: .
Q. You are Sheriff H. T. Valentine f
A. Yes, sir.
page 357 } Q. You knoWt Mr. Cross, a juror in .the TempleMoses caseY
A. Yes, sir.
Q. How long have you known himY
A. I suppose 15 years.
Q. Do you know his general reputation for truth and
veracity?
A. Yes, sir. It is good.
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J.B. Clark.

Q. It is good t ·
A. Yes,. sir.
CROSS EXAMINATION.
By Mr. Hammack:
Q. Do you know Mr. 0 .. ~. Wilsonf
A. Y:es, sir.
Q. How long have you been knowing him T
A. I have been knowing him I should say ten years.
Q. Do you know his reputation for truth and veraeityf
A. I think it is good, Mr. Hammack. I know nothing against
him for truth.
page 358

r

J. B.. CLARK,~
being :first duly sworn, testified as follows·:
I

Examined by Mr. Barrow:
Q. Do you hold any official position in the County t
A. Deputy Sheriff.
· Q. Where do you live t
A. Alberta.
Q. How f&r is that from Lawrenceville f
A. Ten miles.
· Q. Is that in what we call north or south Brunswick!
-· A. North.
Q. Do you know Mr. C. N. Crossf
A.- Yes, sir.
Q. Do you know his reputation in the community in which
he lives. for truth and veracityf
A. It is good.
Q. You say you know. that it is good T
A._ Yes, sir.
Q. Would you believe Mr. Cross on_ oath, Mr. Clarkf
A. Yes, sir.
CROSS EXAMINATION.

By Mr. Hammack:
Q. Do you know Mr. 0. l\L Wilson alsof
A. Yes, sir.
page 359} Q. Do you know his reputation for truth and
veracityl
A. Yes, sir. So far as I know, it is good.
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J.P. Lucy.
RE-DIRECT EXAMINATION.
By Mr. Barrow:
Q. Have you ever heard any discussion much about Mr.
Wilson's truth and veracitv Y
A. Well, that is a question I will have to answer the best
I know how: So far as Mr. Wilson now and for the last few
years, I never. heard anything against Mr. Wilson.
Q. I will ask you this, Mr. Clark : As between the two
men in this County, which is the more outstanding man,Mr. Wilson or Mr. Cross?
The Court: One minute. Do you object f
Mr. Hammack: Yes.
The Court: I sustain the objection.
Mr. Hammack: We are not questioning Mr. Cross's reputation at all.

J.P. LUCY,
being :first duly sworn, testified as follows:
Examined by Mr. Barrow:
Q. Mr. Lucy, what is your age?
A. 33.
pa.ge 360 ~ Q. What is your occupation?
A. Farmer and merchant and lumberman.
Q. Where do you live?
A. I live about nine or ten miles from Lawrenceville, at
Dolphin.
Q. How far do you live from Mr. C. N. Cross?
A. ~bout five or six hundred yards.
Q. Are you related to Mr. Cross?
A. No, sir.
· Q. Do you know his general reputation in that community
for truth and veracitv?
A. It is above reproach, in my opinion.
Q. Is that the opinion throughout the neighborhood Y
A. It is so considered by every citizen in the County, so
far as I know.
Q. It is above reproach Y
A. Yes, sir.
Q. Have you ever heard his reputation for truth and
veracity questioned by anybodyj
A. No, sir.-
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II. D. Blackwell.

CROSS EXAMINATION.
By Mr. Hammack:
Q. Do you know Mr. 0. M. Vlilson?
A. Yes, sir.
page 361 ~ Q. Do you know his reputation for truth and
veracity?
A. I think so.
Q. ·what is it Y
A. Good, so far as I know.

RE-DIRECT EXAMINATION.
By Mr. Barrow:
Q. Is it better now than it used to be, or not?
A. I am not in position to say. I have always thought
Mr. Wilson a good man, so far as I know.
Q. So far as you know?
A. Yes, sir.· Of course, Mr. Cross lives in 600 yards of me,
and Mr. Wilson lives at Lawrenceville, and I do not lmve
occasion to contact Mr. Wilson so much, although he has
bought fertilizer and stuff from us for years, and he has
been absolutely satisfactory. He pays his bills and is all
right, so far a.s I know.

H. D. BLACKWELL,
being first duly sworn, testified as follows:
Examined by Mr. Barrow:
Q. Mr. Blackwell, how old are you Y
A. 48.
Q. Where do you live, Mr. Blackwell Y
A. I live at Dolphin.
page 362 ~ Q. ,Vliat is your occupation?
A. Farming.
Q. How far do yon live from Mr. C. N. Cross"!
A. Three-tenths of a mile.
Q. Do you know his reputation in that community for
truth and veracity Y
A. I think so.
Q. What is itf
A. Good.
Q. Would yon say good or exceptionaily good Y
A. He is my brother-in-law, and I reckon I would say
exceptionally good.
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0. ll1. Wilson.

CROSS EXAMINATION.
By Mr. Hammaca-k:
Q. Do you know Mr. 0. l\L Wilson also f
A. Yes, sir.
Q. Do you know his reputation for truth and veracity!
A. I think so.
Q. What is it t
A. Good.
page 363 } Mr. Barrow: May we insert in the record that
Mr. Cross· bears an excellent reputation in the
County?
Mr. Hammack: I will reply that we are not questioning
Mr. Cross's reputation.
0. M. WILSON,
being first duly sworn.. testified as follows:
Examined by Mr. Hammack:
Q. 1\fr. Wilson, where do you live!
A. About a mile down here on Route 58.
Q. Do you know Mr. C. N. Cross?
.A. Yes, sir.
Q. Please state whether or not you and he are friends and
have beeu friends for some time?
A. Yes, sir.
Q. Please state whether or not you and he made a trip
to South Hill some time during the month oi November, 1938?
A. We did.
Q. Will you please state under what circumstances you
went to South Hill and for what purpose Y
A. We came here with tobacco, and it was on Tuesday,
I remember very well; we were here on Monday, both together,
and the market was good; Tuesday we came back and it
didn't·look so good, and I remarked to Mr. Cross
page 364 ~ "Let,s go to South Hill to see how the market
is therP.' ', and he said, '' All right", and we got on
lnv cal' and went there.
·we started back about 12 :30, and we were coming back talking about diffe1·ent things, as people will. We were talking
about a wreck his son had had. We drove around by Waller's
house, and he said something happened right there, ancl he
pointed his finger, and he said, "Mr. Temple was 100 per cent
to blame for that wreck", and he killed this man's wife and
upset some people, and they put it off one time, and they
would dicker around from time to time until they would not
do a dern thing. I said, '' Mr. Cross, I don't think Mr. Temple ·
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0. M. Wilson.
was ·100 per cent in the blam,e,"-trying to controvert him.
I didn't think more about it until I saw it in the paper,
and I remarked to Mr. Wesson I was sorry that it would
cause all this disturbance. I was surprised when I saw his
name on the jury list, and that brought it to my mind. I told
Mr. Wesson, and he went and told it, aud then they brought
me up that I told a lie, but I didn't tell a lie, and I am sticking to it.. I still stand by it ..
Q. Please state whether or not you pointed out to Mr.
Cross, at the scene of the wreck, a scuffed place in the road t
A.. I did. I laughed, and I said, '' There is the place there
wher~ the man applied. his brake''.
page 365 ~ Q. What did Mr. Cross say to that¥
A. He didn't .say anything.
Q. You say you are sorry.A.. I am sorry I ever repeated what occurred. I am as
sorry as I can be.
Q. You thought, in talking to Mr. Wesson, that the trial
was all over 1
A. I did, and I thought I would never hear anything more
of it. I don't come to court, and J wasn't in the jury room,
and I am sorry I had anything to say about it.
Q. When did you fh·st see the account in the paper of the
trial?
.
A. I think on Saturday. I think it was :finished on Friday,
and this was on Saturday.
Q. The Saturday following the trial 1
A. Yes, sir.
. Q. Mr. Wilson, after this information came to us, and we
had you to sign this affidavit, did you go to Mr. Cross and
tell him what you had done Y
A. I sure did. I made the remark to you and made it to
:M:r. Cross and to several others that I wouldn't lose Mr.
Cross's friendship for telling the truth or -a lie for the whole
Temple Estate. . That is the way I feel about it-I would
not lose his friendship for the whole Temple
page 366 ~ Estate.
·
Q. Are you related to or have yon any connection with the Temple Estate!
A~ No, sir. I was born in Henry County, and didn't know
Mr. ·Temple until the last four or five years.
Q. How long have -you been living in this county?
A. Fifteen years.
Q. How many farms do you own f
- A. Seven.
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Q. You are a bright tobacco grower, I believeT
.A. Yes.
Q. Mr. Cross is not a native of this county, is he Y
.A. No; he came from ten or twelve miles from where I
was.
Q. You came from the same county T
.A. No; he came from Rockingham County, North Caroli.na,
and I came from Henry County.
Q. He came from Rockingham County, North Carolina,
which adjoins Henry County, Virginia f
.A. Yes, sir.
Q. When you a.nd Mr. Cross approached the entrance to.
the Reps Jones place, repeat again, if you can, just what
Mr. Cross said to you, and indicate the manner in which he
said itf
A. Well, after we came up there, he pointed out, '' There
is something happened there, and Mr. Temple w:as
page 367 ~ 100 per cent to blame for it,'' and that he killed
a man's wife in it; and they put it off in conrt
one time and would' put it off from time to time, and they
couldn't do anything about it.
Q. What did he say when he :first broached the subjec.tY
.A. I said I didn't t.hink Mr. Temple was to blame, and
he said, '' Oscar ·wnson, he was 100 per cent to blame''. _
Q. You and Mr. Cross are still friends 7
A. Yes, and I certainly hope we will remain so.
CROSS EXAMINATION.
By Mr. Barrow:
Q. Did Mr. Cross say to you at that time just why he
thought Mr. Temple was at faulU
A. No, sir.
Q. He did not tell you he had been there and examined t.he
scene, or that he had talked to anybody who went there on
the dav of this accident?
A. No, sir; he didn't go that far.
Q. He gave no reason for making that statement?
A. No, sir.
.
Q. The Court a~ked Mr. Cross a while ago if he was a
church man; are you a church _man?
.A. No, sir.
Q. You did not come up here to the trial of this case 7
A. No, sir.
page 368 ~ Q. You didn't know it was being heard f
.A. Yes, I knew it. I saw Mr. Taylor on the
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street; he asked me to come up there, and I made him this
answer, "I don't want to go to court unless I have to". I
wasn't fit to go up there, I was dirty, and had on my'·old
clothes, and I didn't go.
Q. You don't go to court unle.ss you have to¥
A. No.
Q. Have you ever been made to go to court!
A. No. I have never been in court many times.
Q. Many times ?
A. No, sir.
Q. Did you know Mr. Cross had been called for jury
service?
A. No, sir.
Q. Did you owe thP. Temple Estate any money\
A. Not a thing; no, sir.
Q. Does any attomey in this case owe you any money?
Mr. Lewis: I object to that question as improper. I
do not think that they do.
The Court: Of course, counsel has some basis for asking
the question, but to go in_to the relationship I think is going
a little far afield.
·
Mr. Barrow: I withdraw the question. That is a!:.
page 369

~

RE-DIRECT EXAMINATION.

By Mr. Hammack:
Q. :M:r. Barrow lrns asked you whether or not you owed
the Temple Estate any money; you replied you do notf
A. I do not.
Q. Do you owe anybody any money?
A. Some, but not a great deal.
' Q. I mean of any consequence Y
A. No. I could pay it if I was pressed.
Q. A.re there any deeds of trust or anything against your
property in favor of anybodyY
A. One in favor of the bank-a small one.
Q. Only on one place °l
A. Yes, sir.
Mr. Hammack: That is all.
By the Court:
Q. You say you repli¢ to Mr. Cross you thought Mr.
rremple was 100 per cent in the clear; where did you get your
information f
.
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A. Just hearing it.
Q. Had you read any newspaper account about it prior
· to the one you read of the trial 7
A. Yes, sir; I read a whole sheet with Mr. Temple's picture on it, and I think I have it at home.
Q. Did you get your information from that newspaper
account7
page 370 } A. Yes.
Q. I suppose at the time Mr. Temple died, it
was written in the paper!
A. Yes, sir. It was to contradict him more than anything;
we were always cutting at each other more than anything.
It was not that I knew anything about it, but it was to contradict him more than anything else I said it. _
Q. Did Mr. Cross indicate what source of information he
had?
A. No, sir, he didn't say.
Q. You didn't ask him '' How do you know that f''
A. No ; I didn't ask him.
·
Q. Or what inf orma~ion he· had on tl1e subject t
A. No; I ~idn't ask him that question.

By Mr. Hammack:
Q.. Can you identify this as tl1e entrance to the Reps Jones
place from Route 58 (handing witness picture)!
A. It looks like tha.t.
Q. Is that the roadway and. the point at which Mr. Cross
made this statement to you?
A. I don't know whether I can get north and south and
east and west on here or not.
Q. Here is east and here is west.
A. We were coming from South Hill; this is Waller's
house; this is about the point; we were in sight
page 371 } when he made the first remark.
By the Court:
.
Q. Your business activities center around the Town of Lawrenceville Y
A. Yes, sir.
Q. Mr. Cross's activities center in another part of the
CountyY
A. At Dolphin.
Q. The people at Lawrenceville would be more familiar
with the scene of this accident than other people of the
County!
A. I think so.

I
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Q. Did you know more about it than Mr. Cross, or did
Mr. Crose know more about it .than you Y
A. I don't know that I knew anything about it.
(The motion was argued by counsel to set aside the vc~rdict.)
The Court : Gentlemen : In a case that has been so extensively argued, and I might also say so thoroughly and
well argued, as this case, it would be impossible for me, in
the course of a brief summing up, to dispose of all the contentions that have been made.
page 372 }- The contentions, as I gather from this argument, really resolve themselves into three substantial grounds for setting aside this verdict :-The admission in evidence of the chart, the instructions, and the alleged
disqualification of a juror.
Suffice it to say, as far as the chart is concerned, I think
that is admissible evidence. You will recall that a private
chart was offered in evidence and rejected, and when this
official chart of the Motor Vehicle Department was offered,
it was used as the basis of an officer's testimony. I think that is' in line with testimony of scientific subjects.
I will not undertake to analyze in detail the instructions._
My conclusions on the instructions are that there is no error
I can see in the granting and refusing of .instructions. I
suppose no set of instructions was ever handed dowu in the
course of a trial that in the calm analysis afterwards you
could not improve the language. I think that the jury was
· fairly and adequately instructed, and I have no unrest or
a;ny sense of dissa.tisfa.ction with the instructions to the jury.
Now, when it comes to the question of the qualification
of this juror, I recognize, as I think all of us who are concerned in the administration of justice recognize, that all pro. cesses and all phases of the administration of juspage 373 ~ tice should be marked by the strictest integrity.
They should be above suspicion. As I understand
the object of an examination of a juror on his voir dire, it ii::
to search his conscience, and from that searching of his conscience to ascertain if lie stands disinterested in the disposition of the cause.
·
When we examine the testimony of this juror, we certainly
find from him a straightforward statement of bis own position.
In searching the conscience of a man, the result of that search
is worth only what his character is worth, and we ·can take

I
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no photograph of his mind. vVe can only judge the sincerity
of the words that he utters by the character that he reveals in
his appearance on the stand and the way in which he answers
the questions and the cross examination that he is subjected
to.
Certainly from the standpoint of this juror's own statements, he went into the jury box with an unbiased mind.
Whatever may have transpired in the automobile coming
back from South Hill, I do not know, and I suppose none of us will ever know in its full details, but I am convinced, from
the juror's appearance on the witness stand and his statement, that he went into the jury box unbiased by any statement that he was conscious of having made.
·
· As I said before, his statements as to his conpage 37 4 ~ dition of mind are worth what his character is
worth.
If he did not go into the jury box with an unbiased mind,
he has committed a distinct fraud-he has been distinctly
dishonest in his appearance in this court both before Judge
Wilson and before me, when he was accepted as a. juror and
placed in the jury box, and when he took his oath, which he
says he .recognized the solemnity of.
I feel that showing the proper regard and respect to the
integrity of judicial administration, this juror was an unbiased juror. I do not see any g·round for setting aside the
verdict on the basis that he was disqualified.
I shall not go into the analysis of source of information;
but when you judge it from a superficial standpoint, which is
the only one available to me, I cannot see in what he says
or in the general picture any source of information that he
had that would give him the impression that would justify
him in saying Mr. ·Temple was 100 per cent wrong. I think
the character he has revealed here and the testimony that
has been supplied in support of his character justify me. in
accepting his statement that he went into the jury box with
a free and open mind.
Gentlemen, the motion for a new trial is overruled.
Mr. Hammack: If your Honor please, we except.
,JUDGE'S CERTIFICATE.
page 375 ~
I, R. B. Spindle, lr., Judge of the Corporation Court of the
City of Norfolk, Virginia, sitting by designation of the
Supreme Court of Appeals in the Circuit Court of Brunswick ,County, Virginia, who presided over the foregoing trial
of Sallie B. Temple, William J. T,emple, and Roy R. Temple,
Administrators of the Estate of John Robert Temple, deceased, v. John A. Moses, in the Circuit Court of Brunswick
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County, at Lawrenceville, Virginia, February 13 and 14, 1939,
do certify that the foregoing is a true and correct copy and
i~eport of all the evidence, all of the instructions offered,
amended, granted and refused by the Court, and all other incidents of the said trial of the said cause, with the objections
and exceptions of the respective parties as therein set forth.
As to the original exhibits introduced in evidence, as shown
by the foregoing r~port, to-wit: J. ·Hunter Love Exhibit No.
1 (plat); W. S. D. Exhibit No. 2 (plat); vV. S. D. Exhibit No.
3 (Photo); W. S. D. Exhibit No. 4 (photo); W. S. D. Exhibit
No. 5 (photo); W. S. D. Exhibit No. 6 (photo); W. S. D. Exhibit No. 7 (photo); W. S. D. Exhibit No. 8 (photo); W. S. D.
Exhibit No. 9 (photo); Defendant's Exhibits Davis No. 1
(photo), 2, 3 and 4 (maps); Defendant's Exhibits Davis 5
and 6 (pictures); Defendant's Exhibit Davis 7 (photo), which
have been initialed by me for the purpose of idenpag·e 376 ~ tification, it is agreed by the plaintiffs f!Ud the defendant that they shall be transmitted to the
Supreme Court of Appeals as a -part of the record. in this
cause in lieu of carrying to the .Court copies of said exhibits.
And I further certify that the attorneys for the defendant
had reasonable notice, in writing, giv~n by counsel for the
plaintiffs, of the time and place when the foregoing report of the testimony, exhibits, instructions, exceptions and other incidents of the trial would be tendered and presented to the
undersigned for signature and authentication.
Given under my hand this 6th day of May, 1939, within
, sixty days after the entry of the final judgment in said
cause.
.
R. B. SPINDLE, JR.,
Judge of the Corporation Court of the City
of Norfolk, sitting by designation of the
Supreme Court of Appeals of Virginia, in
the Circuit Court of Brunswick County,
_ N'irginia.
A Copy-Teste :
R. B. SPINDLE, JR.,

Judge as aforesaid ..
page 377}

CLERK'S CERTIFICATE.

I, W. E. Elmore, Clerk of the Circuit Court of Brunswick
County, Virginia, do certify that the fore going report of the
testimony, exhibits, instructions, exceptions and other inci-
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dents of the trial in the c~se of Sallie B.· Temple, William J.
Temple, and Roy R. Temple, Administrators of the Estate
of John Robert Temple, deceased, v. John A. Mo~es, · together
with the original exhibits therein referred to, all of which
have been duly authenticated by the Judge of said court,
were lodged and filed with me as Clerk of the said Court on
the 8th day of May, 1939.

i -

l-

W. E. ELMORE,
Clerk of tlrn Circuit Court of Brunswick
County, 'Virginia.
page 378 } The following is the notice of presentation of
a certificate of exceptions for authentication by
the Judge, and for a transcript of the Record which w~s filed
herein on the
day of
, 1939.
Virginia:
In the Circuit Court for Brunswick County:
Sallie B. Temple, William J. Temple, and Roy R. Temple, Administrators of t~e Estate of John Robert Temple~ deceased,
'I).

John A. Moses.

l

I

I

1-

NOTICE.
To-Langhorne Jones, Joseph P. ,vhitehead, Jr., and E. P.
Barrow, Attorneys for the defendant.
You, and each of you, are hereby notified that on Satur- ,
day, the 6th day of May, 1939, at ten o'clock A. M. on that
day, or as soon thereafter as counsel may conveniently be
heard, the undersigned, Attorneys for the plaintiffs, will ten-der and present to the Honorable R. B. Spindle, Jr., Judge
of the Corporation Court of the City of Norfolk Virginia,
sitting by designation of tlu~ Supreme Co~rt of Appeals of
. Virginia, for his signature and authentication, the record
in the above case, consisting of:
1. Declaration filed by the plaintiffs;
2. Defendant's plea of not guilty;
·
3. Defendant's plea of contributory negligence ;
4. Counterclaim filed by the defendant; ·
.
5.' Order entered by the Court on February 13th, 1939;
5A. All testimony and proceedings had· before
page 379 ~ the Court on February 13th and February 14th,
1939;
.
6. Order entered by the Court on February 14th, 1939;

Supreme Court of Appeals of' Virginia ..

254

7.. Notice executed on the defendant setting forth grounds
of motion to set aside the verdict and award a new trial ;
S. Affidavit of-·O. M. Wilson;
9. Affidavit of C. N. Cross;
10. Order entered by the Court on March 11th, l 939.

All testimony and proceedings had before the Court on
March 11th, 1939; at the time a motion was made to set aside
· the verdict and award the plaintiffs a new trial; That the maps
introduced in the evidence,. and the photographs introduced
in the evidence,. will be submitted to the Supreme Court of
Appeals as a part of the record in this case.
It is agreed that the original exhibits introduced in the evidence are to be transmitted to the Court of Appeals in lieu.
of copies thereof.
·
Given under om· hands this: the 1st day o! M:ay, 1939..
B. A. LEWIS,
A. S. HARRISON, JR.,,
L. J. HAMJ\1:ACK,
Counsel for the plaintiffs.
Service or the w,ithin notice is here by accepted,. and it is
agreed that the record ~hrul be constituted1 as aforesaid.

E. P. BARRO'N,
Of' coIDiseI f'or J'ohn A. Moses, the defendant.

page 380

~

I, W. E. Elmore, Clerk of the Circuit Court of
Brunswick Connty, Virginia, do certify that the
foregoing is a true transcript of the record in the suit of
Sallie B. Temple, William J. Temple, and Roy R. Temple,.
Administrators of the Estate of John Robert Temple, deceased, v. John A. Moses, lately pending in said Court.
I further certify that the same was not made up and completed and delivered until the plaintiff' had received due notice
thereof. and of the intention of the defendants to apply to
the Supreme Court of Appeals of Virginia for a writ of error
and supersedeas to the judgment therein.
.
1V. E. ELMORE,
Clerk of the Circuit Court of Brunswick
County, Virg-inia.
Fee f'or copy of record, $31.80.

Tcste:

W. E. EL:MORE, Clerk.

A Copy-Teste :

M. B.
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