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printed. Th<' r ecord number of the case and the names an d
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RULE 5 :12-BRIEFS
A.1. Form and Contenta of Appellant's Brief. The opening' brief of appeJlan t shall
conta in :
(a) A subject index and t able of citat ions with cases alphabetically arranged. T he
citation of Virginia cases shall be to the official Virginia R eports and, in addition,
m ay refer to other r eports con taining such cases.
(b) A brief sta tement of the materia l proceeding s i11 the lower court, the errors
a ssigned, an d the questions involved in the appeal.
(c) A clear and concise sta tement of the facts, w ith references t o the pages of
t he pr in ted record when there is a ny possibility that th e oth er side may ques tion the
s tatement. \Vhen the facts arc in d ispute the brief shall so s ta te.
(d) With r espec t to each assignment of error relied on, the principles of law , the
argu ment a nd the authorities shall be stated in one place and not scattered t hrough
t he l>rief.
(e) The signatu re o f at least one at torney practicing in th is Cour t, a nd his address.
§2. Form and Contents of A ppellee's Brief. The brief for the appellee shall cont ain :
(a) A subject index and table of citations with cases al pha betically arranged. Citations of Virginia cases must r efer to the V irg inia Reports and, in a ddition, may r efer
to other r eports containing such cases.
( b ) A sta tement of the case a nd of the poi nts involved, if the appellec disagree,
w ith the statem ent of appellant.
(c) A statement of the facts which a re necessary to correct or amplify the statement in a ppellan t's brief in so far as it is deemed erroneous or inadequate, with app ropr iate references lo the pages of the recor d.
( d) Argument in support of tbe position of appellee.
The brief shall be signed by at least one attorney practicing in this Court, g iving
h is address.
~3. Reply Brief. The reply b rief (if any) of the appellant sha ll contain all the
au th orities relied on by him not reie rred to in his opening brief. I n other r espects
it shall confom1 to the requirements fo r ap pellec' s brief.
§4. Time of Filing. As soon as the estima ted cost o f prin ti ng the record is paid
by the appellan t, the clerk shall forthwith proceed to ha ve printed a sufficient number
of copies of the rc,ortl or the designated parts. Upon receipt of the prin ted copies
o r of the subst ituted copies a llowed in lieu of printed copies un der Rule 5 :2, the
clerk shall forth with m ark the liling date on each copy and tra nsmit three copies of
the prin ted r eco rd to cach counsel of record, or notify each counsel of record of the
fi ling date of the ~ubstituted copies.
(a) The op.:n ing b rief of the appellant shall be filed in the clerk's o ffi ce wi thin
twenty-one da ys a fter th e da te the printed copies of th e record. or the s ubsti tuted
copies allowed un der R ule 5 :2, are filed in the clerk's office. T he brief of the ap p ellce shall be fi led in t he clerk's office n ot less t han twen ty-one days, a nd t he reply
brief of the appellant not less tha n t wo days, before th e first day of the session at
which the case is to be heard.
(b) Unless the app ellant's brief is filed at leas t forty- two days before the beginning o f the nex t session of the Court. the ca se, in the al>sence of stipulation of
counsel, will not be called at that session o f the Court ; provided, howc\·cr, that a
criminal case may be called at th e next session if t he Commonwealth's br id is filed at
leas t fourteen days pr ior to the calling of th e case, in which event th e reply brief for
th e ap pellant sha ll be fi led not later than the day before the case is called. T his parag rap h does not extend the t ime allowed by paragraph (a) above for th e fil ing of the
a ppella nt's brief.
( c) Counsel for opposi ng parti es may file with the clerk a w ritten stipulation
changing t he tim e for fil ing br id s in any case ; provid ed, however, that all briefs
m us t be filed not later than the day before s uch case is to he heard.
§S. N umber of Copies. Twe nty-five copies of each brief shall be filed with t he
clerk of the Coiirt, and at leas t th rt l! copies mailed or delivered to opposing counsel on
o r befor e the day on which the brief is fi led.
§ 6. Size and T ype. Briefs s hal l be n ine inches in leng th and six inchc, in width,
so as to confom1 in di mensions to the prin ted record, and s hall be printed in type not
le~s in size. as t0 heig h t and wi dth, than the type in which th e r ecord is prin ted. T he
r ccor,1 number of the cas e and the n:imes and :iddrf.'s ses of counsel submitting the brief
shall be printed o n the front cover.
§7. Effect of Noncompliance. Tf neithe r party has filed a brief in complia nce w ith
the n:quirements of this rnle, th e Court wi ll not hear oral arg umen t. If ono: pa rty ha,
bu t the o ther has not fi led such a brief, the par ty in defau lt w ill not b e heard orally.
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IN THE

Court of Appeals
of Virginia

Supreme

AT RICHMOND

Record No. 3987
VIRGINIA:
In the Supreme Court of Appeals held at the Court-Library
Building in the City of Richmond on Monday the 21st day of
January, 1952.
CURTIS 0. CRABTREE AND STATE FARM
MUTUAL AUTOMOBILE INSURANCE
COMPANY,
Plaintiffs in error,

against
FRED TOMLINSON, HARRY FOGLESONG AND
ERNEST BIVENS, PARTNERS TRADING AS
BLAND MOTOR SALES,
Defendants in error.
From the Circuit Court of Bland County
Upon the petition of Curtis 0. Crabtree and State Farm
Mutual Automobile Insurance Company a writ of ~ror is
awarded them to a judgment rendered by the Circuit Court .of
Bland county on the 8th day of August, 1951, in a certain notice
of motion for judgment then therein depending wherein the
said petitioner, Curtis· 0. Crabtree, was plaintiff and Fred Tomlinson, Harry Foglesong and Ernest Bivens, partners trading
as Bland Motor Sales, were defendants, upon the petitioners,
or some one for them, entering into bond with sufficient security
before the clerk of the said circuit court in the penalty of three
hundred dollars, with condition as the law directs.
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RECORD
*
MOTION FOR AMENDMENT
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•

page 6}

Comes now the plaintiff, Curtis 0. Crabtree and moves
the court for leave to amend the motion for judgment and
avers that he has, by counsel, delivered to opposing counsel
of record, copies of the proposed amended motion which copies
are here referred to and made a part hereof as fully as if
herein set out at length.
CURTIS 0. CRABTREE,
By Counsel.
CAMPBELL & CAMPBELL, Counsel.
page 7 }

AMENDED MOTION FOR JUDGMENT

The undersigned Curtiss O. Crabtree moves the Circuit Court of Bland County for judgment against the defendants
and each of them for the sum of $2,318.00, with interest thereon
from the 14th day of June, 1950, until paid, together with the
costs incident to this proceeding, which sum is justly due
to the undersigned from the said defendants, for this, to-wit:
1. That heretofore, to-wit, on the 14th day of June, 1950,
the said Fred Tomlinson, Earnest Bivins and Harry Foglesong
were conducting and operating a garage for the repair of automobiles at Bastian, in Bland County, and held themselves out
to the public, and particularly to this plaintiff, as being competent and able to repair motor vehicles, and relying upon
this the plaintiff delivered to the defendants at their garage
and entrusted to their care and custody a certain Chevrolet
1948 dump truck for the purpose of having the same repaired
by the defendants, for a reward, and the defendants thereupon
accepted said truck for repair and undertook to return the
same to the plaintiff in good and proper condition, yet notwithstanding the undertaking of the defendants, they
page 8 } have hitherto wholly failed to deliver said truck to
the plaintiff and the said plaintiff avers that the
value of the said truck was $2,318.00, which amount the plaintiff is entitled to recover from the defendants because of the
failure of the defendants to re-deliver said truck to the plaintiff.

,
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2. And for this also, that heretofore, on the 14th day
of June, 1950, the defendants were conducting and operating
a garage at Bastian, in Bland County, for the general repair
of motor vehicles, and then and there held themselves out to
the public, and particularly to the plaintiff, as competent and
capable to keep and repair motor vehicles, and on said date
the plaintiff delivered to the said defendants at their garage
at Bastian, Va., his Chevrolet dump truck, 1948 model, to be
repaired by the said defendants, and it then and there became
and was the duty of the said defendants to repair and return
said truck to the plaintiff, but notwithstanding this said duty
they have hitherto failed and refused to deliver the same, and
the said plaintiff avers that the said truck was worth the sum
of $2,318.00 and that because of the failure of the said defendants to deliver said truck to him he is entitled to recover
from them the said sum of $2,318.00, with interest thereon from
the 14th day of June, 1950, until paid, together with his costs
in this behalf expended, which sum of money the defendants
have hitherto wholly failed and refused to pay to the plaintiff.
3. And for this also, to-wit; that heretofore, on the 14th
day of June, 1950, the defendants were conducting and operating a garage at Bastian, Va., for the general repair
page 9 ~ of motor vehicles and held themselves out to the
public, and particularly to the plaintiff, as competent
to engage in this business and to repair motor vehicles, and
relying upon this fact the plaintiff then and there delivered to
the defendants at their garage in Bastian his 1948 Chevrolet
dump truck to be repaired; and it then and there became and
was the duty of the said defendants to use reasonable care to
keep the said truck safely and to return it promptly to the
plaintiff, but, notwithstanding their duty in this behalf, they
negligently and carelessly, and with utter disregard of the
safety of the property of other persons, and particularly of
the plaintiff, permitted the said garage to catch on fire, and
negligently and carelessly failed to use proper precautions to
prevent the occurrence of fire, and negligently and carelessly
failed to have proper equipment for extinguishing the fire, or
if they did have such equipment, negligently and carelessly
failed to use the same, and because of such negligence and
carelessness on the part of the said defendants the said truck
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and its contents were completely destroyed, and said truck
was .of the reasonable value of $2,318.00, which amount the
defendants have hitherto wholly failed to pay to -the plaintiff
although demand was made therefor, and although they were
fully aware of the damage and injuries done by them to the
undersigned by their careless, negligent and wrongful .acts,
nevertheless, they have hitherto wholly failed and refused to
pay the value of said truck and, therefore, the plaintiff is entitled to recover from the said defendants the sum of $2,318.00,
with interest thereon from the 14th day of· June, 1950, until
paid, together with ·his costs in this behalf expended.
page 10 } Wherefore, the undersigned moves the Circuit Court
of Bland County for judgment against the said defendants and each of them in the said sum of $2,318.00, with
interest and costs as above stated.
Respectfully,
CURTIS O. CRABTREE,
By Counsel.
CAMPBELL AND CAMPBELL,
Wytheville, Virginia.

S. B. CAMPBELL,
Wytheville, Va.
A. A. CAMPBELL,

Wytheville, Va.
I, A. A. Campbell, do certify that on this the 13th day of
July, 1951, I delivered true copies of the foregoing to David E.
Repass and J. L. Dillow, counsel of record for the defendant.
Given under my hand this 13th day of July, 1951.
A. A. CAMPBELL,

Wytheville, Virginia .

•
page 13 }
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INSTRUCTIONS
1

The Court instructs the jury that they are 'trying two cases
together, that the evidence and .the instructions given· by the
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court apply to ·each case, but that the jury will find a separate
verdict in each case.
Given 7-23-51, V. L. S., JR. Judge.
2

Under the first and second counts of the motion in each
case the plaintiffs seek to recover for the loss of the trucks by
reason of the contract which the law makes between the parties
in these cases. Under these counts the plaintiffs make out a
prima facie case for recovery when they show that the trucks
were delivered to the Bland Motor Sales, and the Company
failed to return the trucks to them, and the burden of proof
is then on the Motor Company, if it would escape liability
for the loss, to establish by a preponderance of the evidence
that the trucks were destroyed by a fire occurring without any
fault or neglect on the part of the Motor Company, and if the
Motor Company has failed to show this, the jury will find
a verdict for the plaintiff in each case for the reasonable value
of the property lost as shown by the evidence.
page 14

~

3

Under the third count of the motions the plaintiffs
seek to recover for the loss of the trucks by reason of negligence
on the part of the Bland Motor Sales and in order to recover
under this count the burden is on the plaintiffs to prove by a
preponderance of the evidence that the fire was caused, or
permitted to spread to the trucks because of the negligence or
carelessness of the Bland Motor Sales or its employees, and
unless this has been done, the jury will find for the defendant .
on the third count in each case.
Given 7-23-51. V. L. S., JR.,. Judge.
4

The Court further instructs the jury that when the trucks
were delivered to the Motor Company for repair, it then became the duty of the Motor Company to use reasonable care
for the safety of the trucks and to prevent damage to them
by fire or otherwise and to return the trucks to the owners
in good condition. In this connection the Court further tells
the jury that if the Motor Company was handling materials

;•
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that were dangerous or under the circumstances then existing
likely to catch on fire, then it was the duty of the Bland Motor
Sales to use care commensurate to the dangers and hazards
involved. If the jury believe from the evidence that the Motor
Company failed to use such due care and that as a result of
such failure the fire occurred then the jury will find for the
plaintiffs in each case.
page 15 }

5

If the jury find for the plaintiffs, each verdict will
be for such sum as a preponderance of the evidence establishes
to have been the fair market value of the property destroyed,
not exceeding in each case the amount sued for.

Given 7-23-51. V. L. S., JR., Judge.
NO. A.

page 16 }

The Court instructs the Jury that under the law
of this case the Defendants in operating their place of business
were not insurers of the two trucks which they were repairing,
but they are only required to use reasonable care to protect
the trucks from fire. Therefore, unless it be proved by the
preponderance of the evidence that the fire was due to the
negligence of the Defendants, then the Jury should find a
verdict in each case in favor of the Defendants.
Given 7-23-51. V. L. S., JR., Judge.
page 17 }

NO. B.

The Court instructs the Jury that the burden of
proving that the fire was caused by the negligence of the Defendants is upon the Plaintiffs, and unless the Plaintiffs have
borne this burden, then they are not entitled to a verdict in
either of these cases, and you should find verdicts in favor of
the Defendants.
Given 7-23-51. V. L. S., JR., Judge.
page 18

~

ORDER

On July 23, 1951, came the plaintiffs, by Counsel, and
also came the defendants, by Counsel, and the plaintiffs, by
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counsel presented and asked leave to be permitted to file his
amended notice of motion for judgment, which leave was
granted and the amended notice of motion for judgment was
in open court filed. Whereupon the defendants by counsel
presented and asked leave to file their grounds of defense to
the amended notice of motion for judgment, which leave was
granted and said grounds of defense to said amended notice
of motion for judgment were in open court filed.
It appearing that this action is for the benefit of another
as well as for the plaintiffs, upon motion of the defendants by
counsel, the court directed that the amended notice of motion
for judgment be so amended to show for whose benefit, other
than the plaintiffs this action is brought. The plaintiffs by
counsel objected to the action of the court in requiring said
amendment which objection was overruled and the plaintiffs
by counsel excepted. Thereupon the plaintiffs by counsel
amended the said notice of motion for judgment by adding
immediately after the name of the plaintiff, "who sues for
himself and for the State Farm Mutual Automobile Insurance
Company, as their interests may appear."
Thereupon came a. jury, to-wit: Clarence Starks, Kent
Tickle, J. C. Baker, J. D. Bogle, Arnold McPeak, Mrs. Bill
Summers and Mrs. W. V. Blankenship, who were sworn and
impannelled in the manner provided by law, and who after
_having heard the evidence, received instructions of the court
and heard arguments of counsel, retired to their
page 19 ~ room to consider of their verdict and after awhile
returned into court and rendered a verdict in the
words and figures, following, to-wit: "We the jury find the
verdict in favor of the defendants. Arnold McPeak, Foreman."
Upon the jury being discharged, the plaintiffs by Counsel
moved the court to set aside the verdict of the jury and enter
up judgment for the plaintiff notwithstanding the verdict of
the jury, and to award a new trial if judgmena non obstante
was not entered, and assigned grounds therefor at bar. Upon
consideration whereof, the court doth overrule the said motions,
and the plaintiff by counsel excepted.
And now, on this the 8th day of August, 1951, it is therefore considered and ordered that in accordance with the jury's
verdict, it is the judgment of the court that the plaintiffs take

'
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nothing by reason of this action, and that the defendants have
and recover of the plaintiffs their costs in this behalf expended.
The plaintiffs by counsel expressing an intention to apply
to the Supreme Court of Appeals of Virginia for a writ of
error to the judgment of the court and upon the plaintiffs
motion the execution of the foregoing judgment is suspended
for sixty days upon the plaintiffs or some one for them executing
bond in the penalty of $200.00 with security and conditioned
according to law.
Requested:
J. L. DILLOW,
Counsel for defendants
DAVID E. REPASS
Counsel for defendants

Examined:
S. B. CAMPBELL

Counsel, for Plaintiffs
Enter this order: August 8th, 1951. V. L. S., JR., Judge.
page 20}

NOTICE OF APPEAL AND
ASSIGNMENT OF ERROR

The plaintiffs in each of the above styled cases file this
their notice of appeal and assign the following error in each
case:
1. The Court erred in refusing to strike the defendant's
evidence.

2. The Court erred in granting any instructions for the
defendant.
3. The Court erred in not entering up final judgment for
the plaintiffs notwithstanding the verdict.
4. The Court erred in not setting aside the verdict of
the jury and granting a new trial because of errors of law
committed during the progress of the trial as follows:
a. in requiring the plaintiffs to endorse on the notice of
motion that any recovery was for the benefit of the State

Curtis 0. Crabtree, et al v. Fred Tomlinson, et als
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Farm Mutual Automobile Insurance Company as its interest
might appear.
b. In permitting counsel for the defendants to examine
the jurors on their VOIR DIRE as to whether they were employed by, interested in or policyholders in the State Farm
Mutual Automobile Insurance Company.
c. In not sustaining the objection of plaintiff's counsel
to the argument of Mr. Dillow of counsel for the
defendant that this suit had for its purpose the
recompensing of an insurance company and that no verdict
should be found against the defendants because all their
property had been burned up.
~

page 21

d. Because of the admission in evidence of improper testimony as to a sign purportedly in the garage: "Not responsible
in case of fire."
CURTIS 0. CRABTREE,
ROBERT M. MILLER,
By Counsel
S. B. CAMPBELL,
CAMPBELL & CAMPBELL,
Wytheville, Virginia.
$

page 2

~

$
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The Court:
Is the plaintiff ready to proceed?

S. B. Campbell:
Yes, sir; Sheriff, call the subpoenas and see if our witnesses
are here:
Sheriff:
Leonard Stacy, R. Asa Resnick; Tilden Lambert, R. M.
Miller; R. W. Havens.
S. B. Campbell:
Mr. Miller and Mr. Havens don't seem to answer. I understand that the subpoena was executed on all of them.
(The Clerk at this point read the names of the jurors).
S: B. Campbell:
In one of these cases we can announce certainly we are

""''" ..... ~ ~J ...
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ready because our witnesses are here. We had agreed to try
the cases together.
The Court:
The Crabtree case?
S. B. Campbell:
Yes, sir; we are ready in that case.
The Court:
Is the defendant ready in the Crabtree case?
Mr. Dillow:
Just one minute, your Honor, till we confer with Court and
counsel in Chambers.
S. B. Campbell:
Yes, sir.
IN CHAMBERS
Mr. Dillow:
We want to amend our answers to notice of motion for
judgment, which, of course, are mere formalities.
S. B. Campbell:
You mean the answers are mere formalities?
Mr. Dillow:
I think the answer to a very great extent in this case at
least are pure formalities. Plaintiffs tendered the notice of
motion for judgment just a few days ago, to which we offered
no objection.
Mr. S. B. Campbell:
All right, I don't believe there is any difference between us.
Now, let's see if we can save more time. You don't deny the
amount of the loss, that is neither one of them make
page 3 r any denial of that, and I assume there is no necessity
for us going into that.
The Court:
As to valuation?
Mr. S. B. Campbell:

As to responsibility for the loss.
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Mr. Dillow:
I don't know about that.
The Court:
One suit for $1160.00 and the other for $2,318.00?
Mr. Campbell:
Yes, sir.
Mr. Dillow:
I don't know whether I can make an admission of the
plaintiff's demands or not.
The Court:
As to the value?
Mr. Dillow:
No, sir; I don't know that we are even prepared to do
that because Mr. Repass observed here that the horns in one
of these cases are valued at $100.00. We don't think any automobile horn ever made is worth $100.00.
The Court:
They put some beauties on them once in a while'.
Mr. Dillow:
I know, but I don't suppose they put them on to the tune
of $100.00.
Mr. S. B. Campbell:
There is a set of horns.
Mr. Dillow:
I don't think we are going to put our client down to a set
of horns.
Mr. S. B. Campbell:
I think you had better tell these gentlemen this new l'ule.
Don't they confess everything they don't deny?
The Court:
Under the effect of the new rules you had better amend
your answer then.
Mr. A. A. Campbell:
The amount is not put in.

Supreme Court of Appeals of Virginia
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Mr. Dillow:
.
Third. In the action of Robert M. Miller and others against
the defendants, the defendants ask leave to add to
page 4 ~ their answer to the amended notice of motion for
judgment paragraph number 3 as follows:
And the defendants further say that they are not indebted
to the plaintiffs or either of them for any sum, or in any manner
as alleged in the original or amended notice of motion for
judgment; and the defendants deny the allegations of the
plaintiff's original and amended notice of motion for judgment
concerning the value of the vehicle claimed to have been
damaged or destroyed, and we further request leave in the
other action of Curtis 0. Crabtree and others against the defendants to add as paragraph number 3 the same grounds hereinabove stated.
I

The Court:
I think that puts it in the issue now.
Mr. S. B. Campbell:
All right, sir.
Mr. Dillow:
Add to that paragraph:
And the defendants and each of them specifically deny
that the plaintiffs, or either of them, have suffered any damages
as alleged in the original and amended notice of motion for
judgment and deny that either of the plaintiffs in either of
these actions are entitled to recover anything of these defendants.
Mr. A. A. Campbell:
The plaintiffs by counsel in the two cases except to the
action of the Court in requiring the plaintiffs to endorse on
the motion for judgment and amended motion for judgment
the name of the State Farm Mutual Automobile Insurance
Company, the subrogee, at this time, and that such endorsement at this stage of the case served solely to prejudice the
jury against the plaintiff Insurance Company. As stated before,
the plaintiffs have no objection to endorsing the name
page 5 ~ of the State Farm Mutual Insurance Company on the
motion for judgment, or on other parts of the record
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at a time at which it would npt be prejudicial by being before
the jury, and that plaintiffs by counsel move to strike from
the answers the name of the State Farm Mutual Automobile
Insurance .Company.
Mr. Dillow:
It is in both amended answers.
The Court:
The motion is over ruled.
S. B. Campbell:
To which action of the Court the plaintiff, by counsel, excepted.
The Court:
Since Miller didn't show up, you have a right for a continuance. I wish we could try them together.
Mr. S. B. Campbell:
It is stipulated between counsel that R. M. Miller, if
present, would testify that through R. W. Havens, his employee,
he delivered to the Bland Motor Company his 1942 GMC truck
to be repaired, and that he would pay for the repairs, and
that there was no other agreement between the parties, that
this delivery was accepted by the Bland Motor Sales, and that
the truck was not returned to him, and that the truck was
worth substantially more than $1160.00.
Mr. Dillow:
We contend that in each of these cases there was a contract in addition to the implied contract; there was a definite
agreement, express agreement that the defendant would not
be responsible for vehicles or articles left in the case of fire,
theft, accident or other causes beyond defendant's control. In
addition to that there was other notice brought home to the
plaintiffs concerning fire in the garage, that might occur in
the garage of the defendants. We deny negligence of any kind
that would render us liable, and we contend that
page 6 ~ there was a contract express as well as implied,
that is particularizing on it Mr. S. B. Campbell:
Was that a written or oral contract?

14
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Mr. Dillow:
We claim both written and oral.
Mr. Campbell:
Let us see the written contract.
Mr. Dillow:
We can show you what we will call here - We can show
you here a thing similar to what took place in this case. The
records similar to that were destroyed in the fire itself, but
you will observe down there, Mr. Campbell, below your left
hand where I refer to it.

Mr. S. B. Campbell:
If they have an agreement of this sort signed we would
like to see it, or them, we are entitled to it. Do you claim
this was signed?
Mr. Dillow:
I say, Mr. Campbell, that is similar to a paper that was
written up for both of these particular vehicles but they were
destroyed by fire and cannot be produced, but we will have
testimony.
The Court:
Were they signed by the truck owners?
Mr. Dillow:
Their agents that brought them here, Mr. Miller and Mr.
Crabtree sent their vehicles.
Mr. Campbell:
Did they sign them?
Mr. Dillow:
Their employees signed them, and it was those - Pennington is an employee of Curtis Crabtree, who is a plaintiff, this
was for some other work done, but this is a sample of what
I have reference to. Harold Pennington brought this in for
Crabtree and Pennington signed it. When these things are
burned, a similar thing took place.
The Court:
And those orders were signed by the truck drivers that
brought them in?

Curtis 0. Crabtree, et al v. Fred Tomlinson, et als
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Mr. Dillow:
It is our information that Mr. Havens, who is the
page 7 ~ missing witness, signed for Mr. Miller.
The Court:
Who drives for Crabtree?
Mr. S. B. Campbell:
Crabtree himself.
Mr. Dillow:
But in each instance we say it was our information that
they were actually signed.
Mr. A. A. Campbell:
Were to be signed after the work was completed?
Mr. Dillow:
No, the record was made up.
Mr. A. A. Campbell:
He doesn't sign the work sheet.
The Court:
Seem to be two ways. There are places down there for
them to sign; I don't know whether it was by the employee of
the garage or for the one the work was being done for, but
here is one authorized by blank.
Mr. S. B. Campbell:
Let's talk to Crabtree and see what he says about this.
Mr. Dillow:
Perhaps, in this case Miller's man Havens went in there
while his truck was being worked on, probably there at the
actual time of the fire, actually helped with the repairs on
the truck, and in the other case the vehicle was left there,
the truck and the station wagon. The station wagon was not
destroyed, it was probably on the outside of the garage; we
are not certain as to what the evidence may show and develop
concerning actual signing, or whatever you might call the
work order, a lot of the records burned up in the fire.
Mr. David E. Repass:
And in this particular case the order was put up under the
windshield wiper and burned with the truck.
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Mr. Dillow:
Counsel has to be careful about what they say they are
going to prove.
The Court:
I have heard some opening statements that had been
page 8 ~ pretty far afield from what the actual proof was.
Have a rule against Miller and Havens and send the
Sheriff after them. Those two gentlemen are costing the County,
costing all of us and I want them in here.
Mr. S. B. Campbell:
We are ready to go ahead with the Crabtree case. We have
our witnesses, and if Miller is brought in, he and Havens, we
can go on with it.
The Court:
Are you all ready?
Mr. Dillow:
Suppose we try the cases together.
The Court:
Yes, if Miller gets in here, if he can't come we can go
ahead with the other - thresh out a lot of things, the defendant might say now he wants a separate trial; they were
wanting joint trials last week.
Mr. Dillow:
We can go on in these cases.
The Court:
You can go on in the Crabtree case - with reference to
that. The jury, I will have to question them as to relationship,
Crabtree and the three defendants. I think you might tell
the jury that Mr. Miller hasn't come.
(The Court and counsel returned to Court Room.)
(The jury was impaneled.)
By the Court:
These cases before us this morning, I say cases because
there are two of them, having approximately the same evidence,
the parties have agreed to try them together. One, Curtis 0.
Crabtree against Fred Tomlinson, Ernest Bivins and Harry
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Foglesong, trading as Bland Motor Sales; notice of motion for
judgment in the sum of $2,318.00. This arose from the loss of
a truck owned by Mr. Crabtree which was in the garage at
the Bland Motor Sales, and which was destroyed by fire. Mr.
Crabtree seeks to recover from the defendants the
page 9 ~ value of that truck. Curtis 0. Crabtree suing for
the benefit of himself and State Farm Mutual Automobile Insurance Company. The other case is that of Robert
M. Miller. Mr. Miller has not arrived yet, but we are expecting him and we will proceed with this case under the
theory that he will be here by the time we get to the evidence
touching his matter. Of course, if he shouldn't show up today
at all you folks would try the one case of Crabtree, but this
other is for Robert M. Miller who sues for himself and the
State Farm Mutual Automobile Insurance Company against
the same parties, Ernest Bivins, Harry Foglesong and Fred
Tomlinson for $1160.00 which he claims is the value of his
truck which had been left at the Bland Motor Sales for repairs,
and which truck it is alleged was destroyed by fire. The Bland
Motor Sales is situated at Bastian, Va., in this County.
Are any of you folks related in any way by blood or marriage to the plaintiff Curtis 0. Crabtree? Are you related in
any way by blood or marriage to the defendant in the other
case, Robert M. Miller? Are any of you related to the defendants Fred Tomlinson, Ernest Bivens or Harry Foglesong.
All of you shook your heads; I take it that none of you are
related to any parties in these cases.
Are any of you employed by Bland Motor Sales? Do any
of you know anything about these cases? Have you heard
anything about it? I take it then you have formed no opinions.
Can you give plaintiffs and defendants a fair and impartial trial
upon the evidence introduced before you? All answered yes.
Any questions by counsel?
Mr. S. B. Campbell:
I understood you told his honor that none of you
page 10 } knew anything about this case at all, involving the
fire at Bastian. Am I correct in that. You haven't
talked to around to anybody?
(Answered no)
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Mr. Dillow:
We might want to call attention to the Court, but it ought
to be done out of the presence of the jury.
The Court:
All right.
IN CHAMBERS
Mr. Dillow:
Your Honor, please, we suggest that you examine these
jurors on their voir dire to determine if any of them are
interested in or connected with or are insured by the plaintiff
Insurance Company.
Mr. S. B. Campbell:
The plaintiffs by counsel object to the asking of this question
to the jurors on their voir dire for the following reasons: There
has been no showing that there is any likelihood that any of
these parties are interested in or employed by the State Farm
Mutual Automobile Insurance Company, and it is expressly
averred by the plaintiffs that they are not. There has been no
showing that there is any way for these parties to be interested
in the State Farm Automobile Insurance Company other than
the possibility that they may be policy holders, and even if
this be the case it is not shown that their financial interest
would be affected in the slightest by the fact that they were
or were not policy holders in that Company; and further, that
particularly in view of the fact that the endorsement has been
required to be made on the motion that the recovery is totally
or partially for the benefit of the State Farm Mutual Automobile
Insurance Company, this would aggrevate and accentuate the
prejudice which would result to the plaintiffs in
page 11 ~ these cases, and counsel for plaintiffs aver that they
verily believe that the only reason this question is
asked is for the purpose of prejudicing the plaintiff in the
'~ minds of the jury.
The Court:
I believe it is necessary to ask it.
Mr. Campbell:
Exception.
(Judge and counsel return to Court Room).
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The Court:
Are any of you jurors employed by or interested in, or
policy holders in the State Farm Mutual Automobile Insurance
Company of Bloomington, Ill.?
Answer no.
The Court:
Any further questions.
Mr. Dillow:
No.
Witnesses were called and sworn, but not excluded from
Court room.
Opening statements were made by Mr. S. B. Campbell, on
behalf of the Plaintiffs, and Mr. J. L. Dillow on behalf of the
defendants.
...
*
•
page 16 r The witness CURTIS 0. CRABTREE, being first duly
sworn, testified as follows:

DIRECT EXAMINATION
By S. B. Campbell:
Q Curtis, you are the plaintiff in this suit against the
Bland Motor Company, are you?
A Yes, sir.
Q Where do you live?
A Bastian, Virginia.
Q What do you do?
A I drive a truck in Ohio now.
Q What were you doing, say in June, 1950?
A At the time the truck was burned up I was hauling
coal at Reyburn, Va.
Q Did you take a truck to the Bland Motor Company?
A Yes, sir.
Q Did you do that yourself?
A Yes, sir.
Q Do you remember the date on which you took it there?
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A No, sir, I don't.
Q Do you remember whether it was some date in last
June, June a year ago?
A I never paid any attention at the date. I took it there
the day the fire was.
Q Some time in the summer?
A Yes, in the summer.
Q Why did you take the truck there?
A My front wheel breaks got to scream.ing and we haul
off a mountain, and it was pretty dangerous. I told my
brother page 17 ~ Q Don't state what you told. State why you took
, your truck there?
A I took it because the brakes was bad and I was hauling
coal.
Q Was the garage to do anything about it?
A No, sir, they were to fix the brakes.
Q They were to fix the brakes?
A That's right.
Q Did you take your truck there to the garage for that
purpose?
A Yes, sir.
Q Did you stay with it?
A No, sir; I left the truck and went to Bluefield.
Q Has the garage re-delivered your truck to you?
A No, sir; I aint seen it.
Q What was the truck worth when you took it to the
garage?
A It was worth that day $2500.00 to me.
Q What was its fair market value; as to what is could
have been sold for on the market?
A The way it was equipped it could have been sold for
$2500.00, I would be safe in saying.
Q What kind of truck was it?
A '48 Chevrolet listed at two ton.
Q What was its capacity?
A It was a two ton.
Q Did you have any extra equipment?
A Yes, sir; had a set of air horns cost $100.00.
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Q How long had you had those air horns?
A Had it put on about thirty days before the fire.
page 18 ~ Q It cost $100.00?
A Yes, sir. I had a set of fender mirrors that cost
$10.00; had one heater that cost $50.00. Set of mud chains
cost $50.00 and a hydraulic jack cost $26.50.
Q Did you get any of that equipment back?
A No, sir; I never received any.
Mr. Dillow:
No cross-examination.
Mr. S. B. Campbell:
Your Honor, there seems to be a little disagreement between us. May we see you and the counsel on the other said
as to what did or did not happen.
IN CHAHBERS
Mr. A. A. Campbell:
Your Honor, we have put on Crabtree and we intend to
agree as to what Crabtree would testify, then under the motion
we think it is up to the defendants to take the burden of
proving that they were not negligent in re-delivering the truck.
The Court:
Of course, he left the truck there and it was not returned.
You are introducing no evidence on the third count.
Mr. S. B. Campbell:
Yes, sir.
The Court:
Just implied contract. They took the truck and it was
destroyed for no reason. Do your clients know it was destroyed
by fire.
Mr. Campbell:
Only hearsay.
The Court:
Did they go and see the trucks?

._.,;

.
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Mr. A. A. Campbell:
I am sure they saw the garage. The floor fell in.
The Court:
But no demand has been made for the trucks.
Mr. A. A. Campbell:
Demand for payment.
The Court:
Well, it is up to you all. You all rest after you read
page 19 } Miller's statement?

Mr. Campbell:
Yes, sir. Then it is up to the defendant to go forward
with his evidence to show they were not The Court:
I don't know what; you left the trucks there and they
haven't been returned; so far as that is concerned no explanation
as to whether there was demand for the return of the trucks.
Of course, there has been an opening statement that there was
a fire and they were destroyed.
Mr. A. A. Campbell:
There is one thing, we want to get from Crabtree, we want
to put him back on and show that the delivery was accepted.
The Court:
Agreement to repair?
Mr. A. A. Campbell:
Yes, sir; and we ought to put that in.
(The Reporter read the following stipuation)
"Mr. S. B. Campbell:
It is stipulated between counsel that R. M. Miller, if
present, would testify that through R. W. Havens, his employee, he delivered to the Bland Motor Company his 1942
GMC truck to be repaired, and that he would pay for the
repairs, and that there was no other agreement between
the parties, that this delivery was accepted by the Bland
Motor Sales, and that the truck was not returned to him,
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and that the truck was worth substantially more than
$1160.00."
Mr. Dillow:
I don't know what you mean; there was no other agreement except that they were to repair it and return it.
Mr. Campbell:
No other agreement except they were to repair it and return it.
IN COURT ROOM.
page 20 } The Witness CURTISS 0. CRABTREE, recalled.
DIRECT EXAMINATION
By Mr. S. B. Campbell:
Q Who did you see there at the Bland Motor Company
when you took your truck there?
A I talked to Fred Tomlinson.
Q Talked to Fred Tomlinson?
A Yes, sir.
· Q Did he accept the delivery?
A He said he would have it fixed by the time I got back.
CROSS-EXAMINATION
By Mr. Dillow:
Q I believe you stated a while ago, didn't you, that the
day you took it there, it was some time in the summer?
A It was in the summer.
Q I believe you said it was also the same day the garage
burned down?
A Took it that morning.
Q The day you took it and left it that the garage burned
and your truck was burned in the fire?
A It was burned in the fire.
Witness excused.
Mr. S. B. Campbell:
We offer the statement of Mr. Miller.
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Whereupon the Reporter read the statement in open
court.

"It is stipulated between counsel that R. M. Miller, if
present, would testify that through R. W. Havens, his employee, he delivered to the Bland Motor Company his 1942
GMC truck to be repaired, and that he would pay for the
repairs, and that there was no other agreement between
the parties, that this delivery was accepted by the Bland
Motor Sales, and that the truck was not returned to him,
and that the truck was worth substantially more than
$1160.00."
page 21

~

MR. FRED TOMLINSON, one of the Defendants,
called as an adverse witness.

Witness:
Mr. Repass, if it is all right I would like to affirm instead
of swear.
Clerk:
All right.
DIRECT EXAMINATION
By Mr. S. B. Campbell:
Q You are one of the partners in the Bland Motor Company?
A Yes, sir.
Q Who are the other two?
A Ernest Bivins and Harry Foglesong.
Q I believe you all were in the general repair and garage
business at Bastian in 1950?
A Yes, sir.
Q On that date it is a fact that Curtiss Brabtree brought
his truck down to be repaired?
A Yes, sir.
Q And you accepted it?
A Yes, sir.
Q What did you do with it?
A Took it in the garage and relined the brakees.

l
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Q Took it in the garage and relined the brakes?
A Yes, sir.
Q Did Mr. Miller also send you a truck that day?
A Yes, sir.
Q What kind?
A Army truck, G.M.C.
Q Did you take that too?
A Yes, sir.
page 22 ~ Q What were you to do to it?
A I was to weld the frame.
Q Who was doing the welding work?
A I was.
Q What sort of a building were you working in?
A It was cinder block.
Q How large was it?
A About thirty by fifty, the shop room was.
Q Thirty by fifty?
A Yes, sir.
Q What sort of floor?
A It had a wood floor,
Q How long had the floor been used for a garage?
A I don't know.
Q How long had you been using it?
A That would be hard to say. I went to work for Mr.
Kidd in '43.
Q You know at least from '43 to '50 it had been used?
A Yes, sir.
Q You had been working all the time?
A Hadn't been working all the time.
Q Off and on?
A Yes, sir.
Q Had a wood floor?
A Yes, sir.
Q Now, the wood floor had oil and grease that had run
out and soaked up in it?
A It had some, I guess.
page 23 ~ Q It will do that, won't it?
A Naturally.
Q On this particular day were you working o:q either one
of these trucks?
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A
Q
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A

I was welding on Miller's truck.
What kind of welder?
Electric arc welder.
Were you wearing goggles?
Hood, they call it, covers the face.
That's what I mean; if it was an arrangement that
your whole face?
Yes, sir.
Q And you can't see out of that except what you are
working on?
A That's right.
Q And that is because there is a very bright light that
comes from the welding?
A Yes, sir.
Q And also to protect you from the sparks?
A Well, it is to protect your eyes and face. It is like
a sun-bum, it will blister.
Q Very hot?
A Very hot.
Q Did you say it was acetylene or electric?
A I said electric.
Q In the electric welding is it a fact that sparks fly A They do to some extent. I can't see too well through
that goggle, but they was bound to fly.
Q You can't see anything with that goggle other than
what you are working on?
page 24 } A Couldn't see anything but what you are doing.
Q Was anybody else in there attached to the garage
at that time?
A Not in the garage.
Q Not back where you were working. Did you have any
other workmen?
A Had Frank Kitts and Ronald Stacey. Kitts was working on Crabtree's truck; Stacey was working on Mr. Scott's
truck.
Q Where were those trucks?
A One at the door and the other at the side of the truck
I was welding on.
Q One hadn't even been brought inside of the garage,
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you say it was right in the door; and the other, which was
the Miller truck, was back there, you say, pretty close to the
Crabtree truck?
A Side by side.
Q How far apart?
A I guess ten or twelve feet.
Q What was it that you were doing to the Crabtree truck?
A I wasn't doing anything. Mr. Kitts was working on it.
Q The Crabtree truck - I beg your pardon, I was in
error on that. Kitts was working on the Crabtree truck?
A Yes, sir.
Q You were working on the Miller truck?
A I was welding the frame; just the rear wheel on the
right side, I was putting an electric rod on it, welding it
together.
page 25 ~ Q Were you putting a fish-plate on it?
A Yes, sir, I was going to put a fish-plate on.
Q Did you have to dress it any to do that?
A No.
Q Now, were you using any asbestos shields?
A No, I didn't have asbestos shields, but covered the floor
with sand.
Q Did you have any metal down there?
A No, sir; sand. I put sand, covered about three or four
feet where I was standing.
Q With sand?
A Yes, sir.
Q The fire started A Not where I was. About twenty feet from where I
was welding; it started on the floor.
Q What was there to start it?
A I don't know, sir.
Q There wasn't anything but the sparks from your welding to start it?
A I couldn't tell you.
Q Let's see; there wasn't any other 'fire in the garage?
A No, sir; not that I know about.
Q And there wasn't anybody else working in there with
any thing that produced sparks or fire?
A I don't know. He could have been grinding. I couldn't
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tell you; I couldntt see because I was working on one truck.
Q If they were grinding on something that produced sparks
what would he have been grinding?
A Brake parts.
page 26 ~ Q If they were doing that they would have been
doing that for you and your partners?
A Yest sir.
Q What sparks would that have produced?
A Just sparks off of metal.
Q And were there any gasoline containers around there
anywhere?
A No, sir.
Q Are you positive of that?
A Yest sir.
Q Hadn't you taken a gas tank off yourself?
A It wasn't where I was working. I taken a gas tank
off and carried it about twenty feet.
Q Put in next to the Crabtree truck?
A I put it forward to where I was working. It was some
distancet I would say ten feet from his truck.
Q Ten feet in front of it?
A Yes, sir.
Q Are you certain?
A Pretty certain. I never did measure it.
Q Did any fire get out there around that gas tank?
A Yes, sir; that's where the fire started.
Q And there wasn't anybody else around it but you?
A I wasntt around there. Mr. Kitts was the closest to
the gas tank.
Q He was working on brakes?
A Yest sir.
Q But he wasntt doing any grinding?
A Not to my knowledge.
page 27 ~ Q And you were there with these sparks?
A Yest sir.
Q You had been working about an hour and a half?
A I guess I had.
Q And the only garage people that were there were you
and Kittst and who was the other man?
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A Stacey.
Q And they were all working, these two men working
on something else and away from where you were?
A Yes, sir.
Q What were you doing with that electric outfit that
was throwing off the sparks?
A I was welding.
Q Boring a hole?
A No, sir; just welding, melting it and let it run together.
Q Was this frame broken?
A Yes, sir.
Q And you tell us that you had no asbestos shields at all?
A No, had no asbestos, had plenty of sand.
Q Where was your sand?
A It was around where I was welding, on the floor.
Q Had you put it down there?
A Yes, sir.
Q Why?
A To keep from getting on fire.
Q You knew there was danger of fire?
A Yes, sir.
Q And knew you were operating a dangerous thing?
page 28 r A Yes, sir.
Q And this fire started while you were operating it?
A Yes, sir.
Q And burned up all of this equipment?
A Yes, sir..
Q Now, why had you taken the gas tank off of the Miller
truck?
A Because I had to put a plate underneath where the tank
was.
Q And you knew there was gasoline in that tank?
A Yes, sir.
Q And, of course, you know sparks will ignite gasoline?
A The gasoline cap was on.
Q You saw some gas coming out A Yes, sir; I thought I saw the fire coming out of the
gasoline. No, the first I seen wasn't coming out of the tank,
it was on the floor.
Q So then something ignited the floor there?
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Yes, sir.
And that set the gas tank on fire, and that floor was
oil soaked wood?
It was wood.
Q And oil soaked?
A I guess it was, I don't know.
Q Now, if you had had sand out far enough, or if you
had had a protection by putting up a sheet of asbestos, the fire
couldn't have gotten out from your equipment
A I don't know
Q How long have you been welding?
page 29 ~ A For quite a few years, I don't know.
Q If you had put it in there it wouldn't have ignited?
A I have welded without asbestos before Q But if you had put up asbestos you know you wouldn't
have had a fire?
A No. My judgment is that I done all precautions.
Q I will ask about sheet asbestos. It is a common precaution, isn't it?
A It is, I understand.
Q It is also a common precaution to put down a sheet of
metal when you have a wood floor?
A I never did do that. I never saw it done.
Q If you had a metal sheet there sufficiently large to
reach the area where the sparks were flying, the metal couldn't
have burned, could it?
A No, metal wouldn't burn, Mr. Campbell.
CROSS EXAMINATION
By J. L. Dillow:
Q Mr. Tomlinson, you say the fire started about twenty
feet from where you were?
A Yes, sir.
Q You don't know how it started?
A No, sir, I don't.
Q And you say so far as your work was concerned you
were using all precautions necessary to prevent a fire?
A Yes, sir.
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RE-DIRECT EBAMINATION
By S. B. Campbell:
Q One question I forgot to ask you. You had not
page 30 r emptied the gasoline out of this tank?
A No, sir.
WITNESS EXCUSED.
The witness SHERMAN WILLIAMS, being first duly sworn,
testified as follows:
DIRECT EXAMINATION
By A. A. Campbell:
Q Your name is Sherman Williams?
A That's right.
Q What type work are you engaged in now, Mr. Williams?
A I have a welding shop.
Q How long have you been engaged in welding?
A About thirty three years.
Q Are you familiar with both acetylene and electric arc
welding?
A Yes, I have had right much experience in both.
Q Let me ask you this; will the sparks from an eleectric
arc welder ignite raw gasoline?
A Yes; what do you mean by raw gas? Gas in the open?
Q Yes, sir.
A Yes, sir.
Q Will it ignite fumes from gas?
A Yes, that is the more dangerous.
Q Will the sparks ignite oil and grease soaked wood?
A Not under normal circumstances - if a drop of melted
metal, but an ordiniary spark wouldn't ignite if it was soaked
with oil.
Q If gas was soaked with oil would it ignite?
A If might do it if it was close.
Q If molten metal would page 31 r A Yes, sir; molten metal would.
Q What precautions are there that normally should
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be used where you are welding around a gas tank, or gas
soaked floor?
A You will have to be a little more specific. You say gas
tank or gas soaked floor.
Q What precautions should be taken when welding?
A If you are welding a gas tank?
Q Say you are welding a vehicle and had removed the gas
tank from it and put it a short distance away?
A You put it far enough away that it is safe from any
sparks or fire flying from your welding.
Q How do you prevent sparks from flying?
A The only way - between you and a tank or anything,
would be to seet up an asbestos shield in front. It is usually
more advisable to move it far enough away unless it is left
in the vehicle, and in that case you would need asbestos or wet
rags.
Q Sheet of asbestos?
A What we call asbestos mill board. It is available in we use one-quarter inch.
Q You normally use that when you are welding where
there is some danger of fire?
A Yes, sir; if close enough to it.
Q Now, Mr. Williams, you said that another common
precaution is the use of sheet metal?
A Yes, a spark flies against that it would be as f~r as
it would go; if you had a gas tank sitting off and put sheet
metal up where you are welding to keep sparks from flying.
Q That is a common use to use sheet metal, one around
your welder to prevent the sparks from flying?
page 32 ~ A Yes, sir; especially is that commonly used where
you have wood down underneath, and any melted
metal or anything going to fly; if it is a wooden floor use it to
keep any thing from hitting the floor.
Q When you are using an electric arc welder what sort
of protection do you use around your face?
A Use a regular helmet made for that purpose.
Q Does that cover your whole head?
A Covers your face, protects your face from sparks and
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also from the ray, that will burn the skin off if you don't
protect it.
Q Your vision is limited with that helmet on your face?
A Oh; yes, sir, definitely so.
Q If you are welding where there was some danger of
fire and you have the helmet on, you have some one watching
for sparks?
A If you are welding where there is danger of fire I
like to have some one near.
Q From the time you start an arc - from the time you
start the welder, your face is covered and you wouldn't be
likely to see anything except what you were working on until
you removed the helmet?
A For that reason it is better to have some one around
to watch for it.
Q Watch for the sparks?
A Yes, sir.
page 33

~

CROSS EXAMINATION
By J. L. Dillow:

Q I might ask you this question.

A gas tank closed, with
the cap on it, removed twenty feet away from a place where
they were using this sort of welding device, that is a safe
distance, is it not?
A I would say, with the cap on it.
Q The cap on it, moved twenty feet away, you would
consider it perfectly safe?
A Yes, sir.
RE-DIRECT EXAMINATION
By A. A. Campbell:
Q Now, Mr. Williams, in reference to the question just
asked you, you stated you think that that would be a safe
distance if the cap was on. If there was gas leaking out around
it, at that distance would you consider it entirely safe?
Mr. Dillow:
Object to that for the fact that there there is no evidence
there was any gas.
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The Court:
Just a minute.
Mr. S. B. Campbell:
Your Honor, we have evidence this man took the gas
tank off and put it over there.
The Court:
I will let him answer the question provided that is tied
in later, that there was.
Mr. S. B. Campbell:
We can't aver because we were not there. We called an
adverse witness and he said he removed the gas tank and
put it near the other truck that was burned.
page 34

~

The Court:
I think I will let him answer the question.
A Now that involves other questions. What are you doing
there; are you welding, cutting, welding with electric or torch,
or what are you doing? If you are using a cutting torch, heavy,
you can blow sparks quite a distance; if another kind the
sparks wouldn't go very far. Then there would be a question of
the heighth at which you are welding.
WITNESS EXCUSED.
The Court:
Are you going to use these witnesses any more?
be excluded if they are.

Better

The witness TILDEN LAMBERT, being first duly sworn testified
as follows:
DIRECT EXAMINATION
By S. B. Campbell:
Q Is this Mr. Tilden Lambert?
A Yes, sir.
Q Where do you live?
A I live in Bland.
Q What is your occupation?
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A Mechanic.
Q Do you do any welding?
A Little bit. No electric welding at all.
Q Well, this is electric welding. We will ask you to
stand aside; we though it was the other.
WITNESS EXCUSED.
Mr. Campbell:
Your Honor, we have one other witness that we want
to put on if he has gotten here. He is one of the ones that
the Sheriff has gone for.
The Court:
Mr. Havens?
Mr. Campbell:
Yes, sir.
page 35
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The Court:
Sheriff, see if Mr. Havens is out there.

Sheriff:
He hasn't come.
The witness RONALD STACEY, being first duly sworn, testified as follows:
DIRECT EXAMINATION
By. A.
Q
A
Q
A
Q
A
Q
A
Q
A
Q
A

A. Campbell:

Your name is Ronald Stacey?
That's right.
Where do you work?
Claytor Motors, Bluefield, W. Va.
Where were you working last June?
Bland Motor Sales.
Were you working there on the day they had a fire?
Yes, sir.
Whereabout in the garage were you working.
Working at the entrance, inside the garage.
What were you working on?
Working on a 4 1h ton Ford truck.
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Q Was the truck inside the garage?
A Yes, sir.
Q All the way in the garage?
A Yes, sir.
Q Where were the Miller and the Crabrtee trucks parked?
A Parked on up in the garage.
Q How big was the garage?
A I wouldn't know, I figured about 40 by 50, but I could
be mistaken. I don't know for sure.
Q How far were these other two trucks from the truck
you were working on?
page 36 ~ Something like ten feet.
Q And they were parked along beside each other?
A Parked along side each other, about ten foot space
between may be more.
Q What were you doing to the truck you were working
on?
A Repairing it for State inspection.
Q Had you assisted in taking the gasoline tank off of the
Miller truck?
A I was working on the Ford truck.
Q But you saw them take the tank off of the Miller truck?
A If I did I don't remember it.
Q Do you remember seeing the gasoline tank sitting over
next to the Crabtree truck?
A If I did I don't remember. I was working on up in the
garage.
Q Where was the fire when you first saw it?
A I couldn't say that.
Q How much fire was it when you first saw it?
A It was a pretty good fire when I first saw it.
Q It came up fast?
A It didn't go up any too slow.
Q Now, you knew that Tomlinson was welding?
A No, not at the time I couldn't say what he was doing.
Q You hadn't seen him up there welding?
A I didn't pay no attention, I was working and wasn't
paying no attention to what he was doing.
Q Had Tominlson asked you to watch where his sparks
were flying?
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A I wasn't even around where he was working. I was
working on the Ford truck.
page 37 ~ Q How far were you from where the fire started?
A I couldn't say that, I don't know.
Q How far were you, approximately, from where Tomlinson was working?
A I wouldn't know. I was on first one side of the truck
and then the other; I couldn't say.
Q How far was the truck he was working on from the
one you were working on?
A I suppose in between about ten feet, may be five.
I don't know exactly; pretty good space.
Q You say the Miller truck and the Crabtree truck were
about ten feet away?
A Space between them about ten feet, may be more.
Q Do you know what they were doing to the Crabtree
truck?
A I believe they was lining a brake, they had a wheel
off because I tried to get it out.
Q And the wheel was off?
A Wasn't no wheel on it.
Q Were you doing anything on the work that would make
sparks, cause sparks to fly?
A No, not as I know if.
Q Was Frank Kitts doing anything to make sparks fly?
A I don't know what he was doing then.
Q He was lining brakes?
A I reckon that was what the truck was in there for.
Q There wouldn't be anything to that to make sparks
fly off?
A I never have seen any.
page 38
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CROSS EXAMINATION

By J. L. Dillow:
Q How large was the sign where it said, "Not responsible
in the case of fire"?
Mr. S. B. Campbell:
We object to that as being immaterial whether any sign
was up in the garage or not.
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The Court:
I overrule the objection. Let him answer.
Q How large was the sign?
A Which sign?
Q The sign in the garage stating, "Not responsible in case
of fire or theft"?
A I just worked there. I wasn't looking for any sign.
Q Wasn't looking for any sign?
A No, sir.
Q Did you know the sign was there?
A In fact I just worked there, I never paid no attention.
Q You mean to say you didn't look?
A No, sir; when that truck went in I just looked at one
of the brakes.
Q One of the brakes?
A That's right. I told him to let the jack down and it
went to the floor. That was all I could do.
Q You were trying to do all you knew how to get the
fire under control and get the vehicles out?
A That's right.
WITNESS EXCUSED.
The Court:
Take a recess until 1: 15. I expect we can get our lunch
in fifty five minutes. You jurors have heard the evidence.
Please don't let any one discuss it with you, or don't
page 39 ~ discuss the evidence among yourselves until you
have heard all of it.
Court convened at 1: 15
Mr. S. B. Campbell:
Your Honor, I am going to have to ask your indulgence for
a little bit. Archie went with Curtis Crabtree to see one of
these people and was to have been back here. If your Honor
will indulge us I will appreciate it, if not we will go ahead.
The Court:
All right.
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The witness FRANK KITTS, being first duly sworn, testified as
follows:
DIRECT EXAMINATION
By A. A. Campbell:
Q Your name is Frank Kitts?
A That's right.
Q How old are you, Frank?
A Fifty-five.
Q Where do you work now?
A I was driving down on the State road today.
Q Where were you working in June a year ago?
A I was working for Bland Motor Saes.
Q At Bastian?
A Yes, sir.
Q How long had you worked for them?
A I reckon I had been there close a year, something like
that.
Q Do you remember the day the garage burned?
A Yes, sir.
page 40 ~ Q I believe you were working on Curtis Crabtree's
truck?
A That's right.
Q What were you doing? What repair job were you
dong?
A Lining the brakes.
Q Front or rear brakes?
A Front wheels.
Q Both front wheels?
A Left front wheel.
Q Another truck there belonging to R. M. Miller, is that
correct?
A Yes, it belonged to Mr. Miller.
Q Where was it parked with reference to the Crabtree
truck?
A It was parked along side of the other truck.
Q I believe they had taken the gas tank off of the Miller
truck?
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A That's right. It was set further up front where he
was welding.
Q It was about twenty feet from where he was welding?
A Yes, the gas tank was.
Q How far was it from you?
A From me I would say twelve or fourteen· feet. I had
my back turned to him, some body holloed "fire"; I was
putting brake shoees on.
Q Where was the fire?
A On the floor. It was right close the tank, the fire was.
Q Was it headed toward the gas tank?
A I don't know. It was burning. I never noticed which
way it was going, or anything.
page 41 ~ Q Did it go up and set the gas tank on fire?
A The gas tank caught fire later.
Q What was burning when you first saw it?
A Gas or something on the floor.
Q Had it spilled out of the tank some way?
A Must have.
Q Would they have spilled it out of the tank when they
moved it?
A Not necessarily, but could have been.
Q It was gas burning on the floor?
A Yes, I think so.
Q I believe on the gas tank there is a feed line coming
out of the tank?
A That's right.
Q When the tank was taken off of the truck the gas could
have slashed out?
Mr. Dillow:
Object to the question as leading.
The Court:
Sustained.
Q Tell me, Frank, whether or not when they took the
tank out of the truck the gas could slash out?
A There is generally a valve you can close it off, but
whether this had a valve in it I don't know; I didn't help
take it off.
Q You did or didn't?
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A Didn't.
Q Were you doing anything where you were working to
make any sparks?
A No, sir; I was just putting the brake shoes back on the
truck.
page 42 ~ Q You knew Fred Tomlinson was welding?
A I knew he was welding.
Q Did he ask you to watch to see where the sparks fell?
A I don't believe he did.
Q You said you had your back to him?
A Yes; I had my back to him.
Q When you first saw the fire was it between the gas
tank and the Miller truck?
A I couldn't say.
Q I mean between the tank and where he was welding?
A I will declare I couldn't say.
Q Frank, was there any sort of protective sheeting, screening or anything like that on the floor, around the welder, or
around the gas tank?
A None that I know of. We had fire estinguishers and
everything around the garage.
Q You had fire extinguishers?
A Yes, sir.
Q Had Tomlinson put down asbestos?
A I couldn't say.
Q Any sheet metal, or sand?
A I don't know. I was busy on the other truck and wasn't
paying any attention to it at all.
Q So far as you know, there was none around?
A That's right.
Q What was the condition of the floor?
A The floor was like all garages, had a little grease on it.
Q Oil?
A Grease, that's right.
page 43 ~ Q It was a wooden floor?
A Yes.
Q I believe I understood you to say that the first time
you saw the fire it was on the floor?
A That's right.
Q And it was later that the gasoline tank caught on fire?
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A Of course, it did, but it was on the floor when it first
started.
Q First started on the floor?
A Yes, sir.
Q Gasoline burning?
A Something burning.
CROSS EXAMINATION
By J. L. Dillow:
Q You don't know what was burning?
A No, sir.
Q You didn't see gas, you merely saw the fire, and don't
know how it started?
A That's right.
RE-DIRECT EXAMINATION
By A. A. Campbell:
Q Was there anything else that could have started it
but that welder?
A Well, I don't know. Everybody thinks the same thing
I think.
Mr. Dillow:
Object to thinking.
The Court:
State the facts.
A I believe Mr. Dillow:
You believe, or think. If he knows.
page 44 ~ Go ahead and state what you know.
A What did you ask?
Q Was there anything else that could have started it
but those sparks?
A I don't know of anything.
Witness excused.
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Mr. S. B. Campbell:
We rest.
The Court:
All right.
Mr. Campbell:
In saying that, we want the right if this other witness does
get in to call him.
Mr. Dillow:
May we confer with Court and counsel, please, your Honor?
(Whereupon Court and counsel retired to Chambers)
Mr. Dillow:
Defendants by counsel, your Honor, move the Court to
strike the evidence of the plaintiffs, and I don't know whether
your Honor is familiar with the recent case of Revenue Aero
Club. v. Alexandria Airport in recent Advance Sheets of Virginia cases. 192 Va., and we think the case is covered - this
case at bar is governed completely by this case. Justice
Eggleston delivered the opinion of the Court.
The Court:
I over rule the motion.
Mr. Dillow:
The defendants by counsel except to the ruling of the Court
in overruling the motion to strike the evidence for the same
reasons and upon the same grounds assigned by counsel in
support of the motion.
(Whereupon Court and counesl returned into open
court.)
page 45
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ASA RASNAKE, a witness called by the defendants,
being first duly sworn, was examined and testified
as follows:
DIRECT EXAMINATION

By J. L. Dillow:
Q Please state your name?
A Asa Rasnake.
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Q Where do you live?
A Bastian.
Q Bland County.
A That's right.
Q By whom are you employed at this time?
A Commonwealth of Virginia, at the Correctional Farm.
Q Are you employed by the Commonwealth and stationed
at the Correctional Farm in Bland?
A That's right.
Q How much experience have you had in electric welding, arc welding?
A I would say approximately twelve years.
Q Twelve years; for whom have you worked?
A Virginia Hardwood Lumber Company, Kimberling corporation.
Q You have had twelve years experience in arc welding?
A Yes, sir.
Q You live at Bastian, and I will ask if you were generally
familiar with the surroundings at the garage?
A Fair, not too well. I was working at Richlands at
the Kimberling Corporation.
Q You knew where the building was located?
A Yes, sir.
Q Mr. Tomlinson appears to have been engaged in repairs to a truck there at the garage on this day, Mr. Rasnake, a
truck of Mr. Miller and a truck of Mr. Crabtree was
page 46 ~ also there and Mr. Tomlinson was engaged with an
electric welder, welding a part of the frame of that
truck, and he had helped Mr. Havens remove from -the truck
the gasoline tank, and it appears that the gasoline tank was
removed and placed about twenty feet distant from where
he was going to do this welding. It appears that he had put
down sand, two, three or four feet on the floor. It appears that
he did not use a metal sheet or an asbestos sheet, or anything
of that type; and it appears that he used a shield ordinarily
used by welders to protect the face from burn and glare; it
appears the floor of the garage building was a wooden floor
there in that repair shop, it appears that some sparks or whatever you welders may call them, coming from the welding
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operation; it further appears that while the welding operation
was going on that fire was discovered in the floor of the shop,
approximately twenty feet away from where he was doing
the welding. Mr. Rasnake, what is the usual practice employed by arc welders with respect to use of asbestos sheets or
metal sheets?
A Well, using asbestos say, would be where you would
be welding in close around anything that was inflamable, that
would be practical; even a metal sheet.
Q A gas tank for instance?
A Gas tank - if you were real close, I would say in
a foot or closer, you should use some asbestos and any methods
I had.
Q Assuming you had such a job as Mr. Tomlinson's was,
and assuming that you had that to do on a wooden floor,
would the ordinary welding - or would the ordinary
page 47 } welder, follow the usual practice, use asbestos sheet?
A The ordinary welder doesn't; I would say the
higher class places do, but they wouldn't have the wood floors,
but through this country they do.
Q Have you welded on wood floors?
A Quite a bit.
Q What have you to say of the likelihood of sparks of
this kind setting fire to a wooden floor?
A It could be done from that class of sparks, but your
gas tank wouldn't be in any danger. You couldn't hardly set
your gas tank twenty feet.
Q What about the floor?
A Well, they are not too bad, although it could be done.
Q Could be done?
A Yes, sir.
Q Mr. Rasnake, from the type of welding he was doing
and the machine, device he was using, what distance do sparks
usually go?
A I would say on the type that he would be using, would
be from four to five feet would be the farthest on the small
welder he was using; that is outward, of course, downwardly
they would go farther.
Q It appears that he put sand there may be three or four
feet around the place. Is that considered good practice -
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standard?
A Yes, sand is; sand is very good.
CROSS EXAMINATION
By S. B. Campbell:
Mr. Rasnake, the sand if put down properly
would keep the fire from starting?
A Yes, sir; it is very good, very good.
Q But it would all depend on whether it was put down
right?
A That's right; whether you had the right amount. It
is as good as other extinguishers; as good as any I have ever
used in fire.
Q Now, Mr. Rasnake, if the gasoline had been spilled
on that floor while they were taking off .the gas tank and
carrying it over there, that would make a hazard there too?
A Well, yes, sir, it would.
Q And does the fumes from the gas start a fire?
A They are worse.
Q They are worse?
A Yes, sir.
Q In other words, if this pitcher right here was full of
gas instead of water you might have a little trouble setting it
on fire, but if it was gasoline fumes you wouldn't have a bit,
would you?
A That's right, it would set fire much quicker.
Q Now then, in the electric welding this electric current
is sent and makes an arc that melts the metal and that
generates and you spurt heat that makes a fuse and makes
them run together?
A That's right.
Q And if the sand was not there properly it could drop
down aµd make a fire?
A That's right, but if you had enough sand you will very
seldom start a fire.
page 49 r Q If he had put out enough sand to do it?
A Yes.
Q Now, Mr. Rasnake, let's assume that the first that was
page 48
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seen of this fire it was running along the floor, what would
you say started it?
A I wouldn't say on that.
Q In this matter of welding, the sparks fly out all around?
A Yes, the distance they go depends on the size of machinery and the size of the rod.
Q The amount of ampere?
A I don't know what ampere, but not too heavy amperage;
the amount of amperage depends en the amount of ampere
and thickness.
Q When you are welding on an old garage floor that is
covered with oil and grease and general accumulation that
gathers there, isn't it a fact that you have to be more careful
than if you were welding on a concrete floor that wouldn't
absorb?
A Yes, sir; come nearer starting a fire, that is the truth,
you have to take more precautions.
Q And the object of putting down a metal plate, what do
you all call that, a bench?
A That would be for protection; most welders have a
small bench made of metal.
Q That is to keep the sparks from hitting the floor?
A Commonly, yes they use that, and welding up close
the tank they use a sheet of some description.
Q The sparks flying out there could very easily ignite?
A It could do such, yes sir.
Q When you have got one of those masks, or whatpage 50 ~ ever you call it, on there the man that is operating
can't see except what he is welding?
A He can't see too good if he has the hood over his face.
RE-DIRECT EXAMINATION

By Mr. Dillow:
Q Let's make sure it is clear; if this man was using 105
emps 1/8 inch rod, how far would those sparks, say, travel?
A Not over three feet at the most, not upward.
Q I will ask if this man had sand strewn over the floor
for three or four feet where he was working, you would con- sider that as safe practice?
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A I would.
Q Would you undertake a job under the same circumstances, and consider it the usual practice among welders?
A That's right; I have, lots of them.
Q And it is considered safe practice?
A The sand; yes, sir.
Q I believe you said a great many don't use sand?
A I have done a few jobs and didn't use sand.
Q Certainly wouldn't be considered by welders using that
kind of equipment to do that kind of a job?
Mr. S. B. Campbell:
Object to leading the witness.
The Court:
Don't lead the witness.
Q Would you need any asbestos sheet?
A You wouldn't need asbestos, could use the metal sheet;
could use either one.
RE-CROSS EXAMINATION
By S. B. Campbell:
Q What did you give that amperage at?
Mr. Dillow:
page 51
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105.
Q If they were using 105 amperage and 1/8 of an

inch rod, if they had been on anyhow it wouldn't have
caught on fire?
A Not if there was enough sand, I would say.
Witness excused.
FRED TOMLINSON, called as a witness on behalf of defendants,
being first duly sworn, testified as follows:
DIRECT EXAMINATION
By J. L. Dillow:
Q Is it correct that you were using 105 amperes there,
with 1/8 inch rod?
A Yes, sir.
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Q How many years experience have you had in garage
work, welding, etc.
A I woud say about ten years.
Q Tell the jury whether or not what you did there on
that occasion is the acceptable method employed by other
persons engaged in similar work?
A Well, I got a bucket of sand and spread it out on the
floor about three or four feet around; then I set the bucket
of sand down there just in case - I didn't carry it back
where I got it; and we carried the tank approximately, about
twenty feet and set it down. There was no leaks, the cover
was on the gas tank.
Q No leaks of gasoline?
A No leaks anywhere that I knew of.
Q Mr. Havens was there and assisted you in removing
this tank?
A "Yes, sir.
page 52 ~ Q And he is the man that brought in Mr. Miller's
truck?
A Yes, sir.
Q Are you in agreement with the statement of Mr. Rasnake
that the machinery you were using there with 105 amperes
and welding of 1/8 inch rod, that the sparks travel three
or four feet?
A Yes, sir.
Q Is that about the extent A Yes, sir.
Q What kind of floor?

A
Q

Oak.

Was it in good condition?
Yes, sir.
How often did you clean that floor?
Cleaned it about after each job; cleaned and scraped it.
Were any inflamable substances allowed to accumulate,
any accumulated?
No, sir.
Q What, if any, precaution had the garage taken with
regard to having on hand and available for use, fire extinguishers?

A
Q
A
Q
or had
A
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A
a case
Q
A

Had one pyrene and two soda acid extinguishers. Had
of this pyrene.
What did you do with that?
We fought the fire with it till it got so hot we couldn't.
Q You used up a whole case of that pyrene?
A Used two boxes.
Q In an effort to get the fire under control?
A Yes, sir.
page 53 ~ Q But failed to do it?
A Yes, sir.
Q Did you summon fire departments?
A Yes, sir.
Q How many?
A Two.
Q What was the size of that building?
A I believe the shop was 30 by 50.
Q You folks were engaged in selling automobiles and
International trucks, Plymouth cars and International trucks?
A Yes, sir.
Q What loss did you sustain?
Mr. S. B. Campbell.
Object to that as being immaterial.
Mr. Dillow:
As being immaterial? This is a suit for negligence and
we take the position that it is admissible.
Q Mr. Tomlinson, was that building completely destroyed
by fire?
A Yes, sir.
Q Were all the contents of the building destroyed by fire?
A Yes, sir; everything in the shop was destroyed.
CROSS EXAMINATION
By S. B. Campbell:
Q Mr. Tomlinson, on June 15, 1950, I will ask you this,
sir; and you can tell me whether that is yottr signature on
that and the succeeding pages?
A It looks like my signature.
Q You haven'~ any doubt about it, have you\'
A I guess not.
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Q A man ought to know his own signature?

page 54
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A
Q

A People can forge them.
Q You signed it?
I don't remember; if I signed it I don't know.
That was a couple of days after the fire?
I don't remember signing it.
·
When your memory was fresh I was confused, very confused.
What was the date of the fire?
The date of the fire, I believe was the 14th.
14th of June, 1950, wasn't it?

A

Yes.

A
Q

A
Q

A
Q

Q Now, in this statement Mr. Dillow:
Object.
The Court:
What is the ground of your objection?
Mr. Dillow:
It is not admissible. I don't know where it came from or
anything about it.
The Court:
Let's discuss that a moment.
(Whereupon the Court and Counsel retired to Chambers
for discussion, and then returned into open court.)
Cross Examination continued by Mr. Campbell.
Q Now, Mr. Tomlinson, in this written statement you
there say, do you not, "I was using an electric arc welder 250
amp. capacity"?
A That is what I was using, I believe.
Q Now, you further in this statement talk about having
sand available?
A Yes, sir.
Q You don't say anything about having put sand on the
floor?
A We had sand on the floor.
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Q You didn't say a word in this statement about
having sand on the floor?
A I didn't write' this statement.
Q You signed it? Read it and see if there is one word
about putting sand on the floor.
(Witness read statement)
Q You have read it sitting there in the witness chair?
A I don't remember signing that.
Q You know that is your signature?
A It looks like my signature.
Q Now, you didn't say one word about any sand on the
floor?
A I don't know.
Q Read it and seee. Read the whole thing; begin at the
beginning, if you have any doubt about it?
A I don't see it there.
Q And you do say that you had sand available, do you not?
"I had some sand available for extinguishing fire and threw
sand on the blaze".
A That's right, we threw sand on the blaze.
Q That's what you said in there, wasn't it? Now, you
took that tank off, didn't you?
A Yes, sir.
Q And you didn't empty the gasoline?
A No, sir.
Q Now, when you take the tank off there is a cock on
there, a valve you can shut it off so there won't any gasoline
spill?
A Yes, sir.
Q If you had shut it off no gasoline would have spilled?
A That's right.
oage 56 ~ Q The first flame you saw was on the floor?
A Yes, sir.
Q Running along the floor?
A No, sir, blazing up.
Q But traveling along?
A No, it wasn't traveling.
Q Was the floor burning?
A I don't know.
Q You know when you see wood -
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A In a case like that you don't know what was going on.
Q You do know there was no hole in the floor?
A No.
Q And wasn't any fire under the floor?
A I don't know. I wasn't under the floor.
Q It was your building; you had it rented.
A It belonged to me and my partners.
Q There was no reason to have a fire under the floor?
A Wasn't any reason.
Q Was there a cellar under it?
A Quite a space.
Q There wasn't any thing - any hole that the fire came
up?
A I didn't see it.
You didn't feel any heat?
A No, sir.
Q How think was the floor?
A Three inches thick.
Q Was that right, three inches thick?
A Yes, sir.
Q And when you looked there the fire was on top of
the floor?
page 57 ~ A That's right.
Q Now, you know Curtiss Crabtree, of course, don't
you?
A Yes, sir.
Q Did you have a conversation with him, talk with him
on the night of this fire?
A I don't remember.
Q And at that time didn't you tell him that you were
welding and that the fire started from the sparks?
A I don't remember it.
Q You don't deny that?
A I don't remember it. I could have, that would be a
good guess.
Q That is the only thing you could guess at that ti~e
that would start it?
A That is the only thing we know of.
Q

54

Supreme Court of Appeals of Virginia

Fred Tomlinson
RE-DIRECT EXAMINATION
By Mr. Dillow:
Q (Mr. Dillow examined statement) Mr. Tomlinson, whose
hand writing is that statement in?
A I don't know.
Q Did you know the man that came to get a statement
from you?
A I don't remember anything about that.
Q Do you remember a representative of the Insurance Company who was carrying the insurance, and it is the same
Company, that is the State Farm Mutual Automobile Insurance
Company, who is bringing the suits along with Crabtree and
Miller to recover money; do you remember a gentleman
coming there and writing a statement and asking you to sign
it, and that this is the statement?
page 58 ~ A No, sir, I don't.
Q Do you know Mr. Carr, an Insurance Adjuster
from Wytheville, who represents this plaintiff Insurance Company that is suing you people?
A No, sir; I don't think so.
Q It is not your hand writing is it?
A No, sir.
Q Were you pretty badly torn up as a result of this fire
and loss of your property and building?
A Yes, sir.
Q Now, this statement here says that, "I was using an
electric welder 250 ampere capacity." What did you have it
set at?
A Sitting at 105 Q But had a capacity of 250?
A Yes, sir.
Q Let's see what the statement does say: "June 15, 1950".
The fire was on the 14th I believe?
A Yes, sir.
Q "I am Fred Tomlinson, age thirty-nine, Bastian, Va."
That is you?
A Yes, sir.
Q "I am a partner in the Bland Motor Sales, in Bastian,
Va. The other partners are Ernest Bivens and Harry Fogle-

Curtis 0. Crabtree, et al v. Fred Tomlinson, et als

55

Fred Tomlinson

song. Ernest lives here in Bastian. Harry lives in Marion. I
give the following voluntary statement. On Wednesday June
14 at about 10 to 10:30 A. M. I was at work on an Army-type
G.M.C. dump truck owned by R. M. Miller. I was engaged
in welding the frame of this truck at the front of the rear
wheel on the right side. I was using an electric welder, 250 amp.
capacity. This truck was near the doorway to our
page 59 ~ garage and the door was open. This truck has eight
wheels in the back, known as a six by six truck. The
gas tank of this truck had been removed as the frame was
broken right in back of where the tank normally is attached to
the truck. I had removed the tank myself. It was about a
30 gallon tank, and it was about half-full of gasoline. I had
put this tank up in front of the truck about 20 feet from where
I was working. I had not emptied this gasoline from this tank.
As I welded the broken frame, sparks fell to the floor, which is
of wood. There was no fire on the floor and I was not using
any sheet asbestos as fire guards. I started this job at about
8 A. M. and had worked for about an hour and a half when
I was warned by the driver of the truck who was standing by
watching, that there was a little blaze near the gasoline tank on
the floor. I had some sand available for extinguishing fires and
threw sand on the blaze. I also had an air-foam extinguisher
and used that too. By that time the gasoline tank top flew off
and gasoline run out, spreading the fire. When this happened
the fire got out of control spreading to a wooden tool cover
and along the wall and roof. The truck tires caught and it
got too hot to stay in there. There was two trucks besides the
G. M. C. in this garage. We got out one truck, a Ford, and
and the other truck, a 1948 Chevrolet 2 ton flat dump truck,
was caught in the fire. This is owned by Curtis 0. Crabtree
of Bastian, Va. It was completely burned, as well as the
G. M. C. truck. Both are still in the wreckage of my garage."
Mr. Dillow:
Let me have the other page.
Mr. Campbell:
Your Honor, we don't offer the other page. We ·are willing
for counsel to have it
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~

The Court:
The plaintiff has offered the first two pages of the

paper.
Mr. Dillow:
That's right. They don't want to introduce the third page.
I understand.
Q What is stated here in this thing here, however it was
written, or whoever wrote it, or how ever, that is substantially
what did happen?
A Pretty near what happened.
Q Did you shut off this gasoline before you removed this
tank?
A Yes, sir.
Q You have already said there was no gasoline spilled on
the floor?
A Yes, sir.
RE-CROSS EXAMINATION
By S. B. Campbell:
Q You have read that statement and it states substantially
what happened except that the sand on the floor and the
amperage of the welder as you tell it now? That is right,
isn't it?
A That's right.
Q And you did everything that was set out in that statement?
A I did everything I knowed to do.
Witness excused.
ERNEST BIVINS, being called as a witness on behalf of defendants, was duly sworn and testified as follows:
DIRECT EXAMINATION
By J. L. Dillow:
Q You are Ernest Bivens, one of the defendants in this
case?
page 61 ~ Yes, sir.
Q You are one of the owners of this garage and

\
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equipment and business known as Bland Motor Sales?
A That's right.
Q Along with Mr. Harry Foglesong and Mr. Tomlinson?
A Yes.
Q Ernest, were you at the garage on the day this garage
burned?
A Yes, sir.
Q Where were you?
A I was working in the service station.
Q In a different part?
A Yes, sir.

Q You had your attention called to the fact that this
building was on fire?
A Yes, sir.
Q I believe it burned completely down. Everything you
had was destroyed?
A Yes, sir.
Q Did you help to fight fire?
A Yes, sir.
Q What did you find when you got to the shop?
A I found the fire burning on the floor.
Q From the place where the truck was that Mr. Tomlinson was working on, how far was it to where the fire seemed
to have been?
A I would say around twenty feet.
Q Around twenty feet?
A Yes.
Q Did you have an opportunity to see the truck there
that he was working on and know where it was?
page 62 ~ A Yes, sir.
Q What kind of floor in the building?
A Wood floor.
Q Good floor?
A Yes, sir.
Q The building was what size?
A Thirty by fifty.
Q These two trucks were burned, as well as some other
vehicles and things that were there?
A Yes, sir.
Q -was that floor kept clean?
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A Yes, sir, it was.

Q Had you ever allowed rubish and filth to accumulate
there to cause fire?
A No, sir.
Q What, if any, fire extinguishers or other fire fighting
equipment or safety device did you maintain?
A Had two extinguishers in service, and also poured pyrene
- that's what is used to fight fire.
Q Used all but a box or two?
A That's right.
Q Did you do everything to get the fire under control?
A Certainly.
Q Did you summon any fire Companies?
A Yes, sir; called one from Bluefield and one from Wytheville and they both came.
Q Was this a 250 ampere capacity that Mr. Tomlinson was
using there?
A Yes, sir.
page 63 ~ Q Is that machine so made and constructed so it
has a variable power, use 250 or use less?
A Yes, sir.
Q The statement here that is referred to as having been
made by Mr. Tomlinson on the day it purports to be on the
day following the fire, June 15, 1950, which was one day after
the fire on the 14th, I believe, who wrote that statement, if
you know?
A Mr. Carr, the Adjuster for the State Farm Insurance
Company, that these boys have insurance with.
Q You mean that Crabtree and Miller?
A Yes, sir.
Q Insured their vehicles with?
A Yes, sir.
Q What was he doing taking statements?
A He had to know all about it; it was in the morning
following the fire; I remember well, he called Tomlinson and
I out in the car; he and Tomlinson were in the front seat
and I was in the rear to witness it.
Q Did he tell you what connection he had with it?
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A He told us he was Adjuster for the State Farm Mutual
Insurance Company, he said Mrs. Ashworth Q They were not representing you, were they?
A No, sir.
Q He was representing the other parties?
A Yes, sir.
Q And representing the Insurance Company which insured
their trucks?
A Yes, sir.
Q Do you know why he wanted a statement like this?
page 64 ~ A He told me he had to have it before he could
pay Miller and Crabtree for the loss.
CROSS EXAMINATION

By S. B. Campbdll:
Q Mr. Bivins, you sat there and heard that statement,
didn't you?
A Yes, sir.
Q Was it correct, so_ far as you knew?
A Yes, as far as I know, but there was a few things he
didn't ask. He didn't ask if he used sand on the floor.
Q Mr. Tomlinson was talking about sand.
A He asked what equipment he had available.
Q Mr. Tomlinson said he tried to throw sand on the fire
after it started.
A The question wasn't asked Mr. Tomlinson. The thing
Carr wanted to know was how the fire started so he could
pay these other people.
Q And he asked you to tell all about it?
A We told him what he asked.
Q He asked you to tell him all about it?
A He didn't put it in those words. He asked questions
and we answered the best we could. He didn't ask that
question.
Q How did he ask it?
A He asked certain questions and we answered.
Q Reading that statement do you see any certain questions in there, you don't, do you?
A That consists of the questions.
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Q Well, the question he was asking about using 250 ampere A That's a question.
Q And sand is a question too, wasn't it?
page 65 } A Absolutely.
Q And there wasn't a word said about sand on
the floor?
A He didn't ask about the ampere, he asked what size
welder.
Q Asked about the san_d too?
A No, sir.
Q Who mentioned sand?
A Mr. Tomlinson did. He asked what he had available.
Q Mr. Tomlinson brought up sand?
A He told him he had a bucket of sand, I would say two
or two and a half gallon bucket.
Q How much sand did he have in it?
A I don't know.
Q It was your garage, wasn't it; you are a partner in
there, were you or weren't you?
A Yes, sir.
Q When had you last seen that bucket of sand?
A I would say I hadn't seen it may be for a month or
two before the fire.
Q How do you know it was full?
A Because it was required by the Insurance Company
and it was hanging on the wall. We had two.
Q By what Insurance Company?
A Hartford Insurance Company and Littets.
Q That didn't have anything to do with Crabtree and
Miller?
A No, sir.
Q And the reason you think the bucket was full of sand
was because your Insurance Companies required that; is that
right?
A Well, yes, and I also hung one of the buckets. I know.
Q Where was it hung?
page 66 ~ A One in one end of the shop and one in the other.
Q Where was the car - this truck that was being
worked on?
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A It was located along the front of the garage.
Q How close to one of those buckets?
A Mr. Tomlinson had it setting on the floor. I saw it
when he was fighting the fire.
Q How do you know he had it before?
A I was taking his word.
Q Mr. Tomlinson said it started from sparks, didn't he?
A No, he didn't say it started from sparks.
Q Tell us what he said?
A I don't remember.
Q You mean to say you are a partner and never asked how
it happened to start?
A I was there, I don't know how it started, and he didn't
either.
Q You never asked him what started it?
A No.
Q You lost your garage and your business and never
even asked your partner who was standing there, how it
started?
A They came to me and says, "there's a fire in the shop,"
and I went down and it was in the floor.
Q Who was it?
A I don't remember.
Q You mean to say some one just casually come in there A Mr. Tomlinson is shop foreman and that is his business
and it is my business to take care of the station and the books
and I wasn't meddling in his business.
page 67 ~ Q You mean you wouldn't meddle in your business A I was down there.
Q Isn't it a fact it caught where the sparks were?
A It caught about twenty feet.
Q And that is all that was making any fire, and all that
it could have caught from?
A It could have caught from other things.
. Q What?
A We have fires without welders and stations like that.
Q What could that fire have caught from except sparks
and hot metal froµi that welder, sir?
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A I don't know.
Q There wasn't anything that you know of?
A Nothing that I know of.
Q And you know that the fire had to catch that way,
didn't you, and that is the reason you didn't ask? How did
you know he was welding?
A I was in the garage previous to the time it caught.
Q How long had you been there before it caught?
A I don't know exactly, I would say about an hour.
Q So you think he just kept on welding after that, a
whole hour, and never even asked what he was doing?
A No, sir; I didn't consider it any of my business. He is
capable of taking care of his end of it, I think.
Q Now, you say some body came by and happened to
mention to you that they had a fire?
A No, sir; one of the men working in the shop ran up.
Q Fred Tomlinson, Ronald Stacey, and Frank Kitts. It
wasn't Fred Tomlinson that came and told you?
A I don't remember.
page 68 ~ Q Somebody came and told you?
A Yes, sir.
Q Did you go in there?
A I certainly did.
Q How about - I though you trusted everything to Fred?
A I went down to see Q There was a fire burning in the floor; what part of the
floor?
A Near the tank.
Q Near the gas tank?
A Yes, sir.
Q Between the gas tank and the bucket of sand?
A I don't know where it was setting. I said Mr. Tomlinson had the sand when I saw it.
Q You knew where Mr. Tomlinson had been welding?
A Yes, sir.
Q And this fire was between the gas tank and where
Mr. Tomlinson was welding?
A Along side the tank. Between the tank and where Mr.
Tomlinson was welding.
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Why didn't you answer that the first time?
A I like to talk to lawyers.
Q You just want to make a good joke out of this. You
think it is a joke these people got their property burned up?
A I don't think it was a joke. I had a greater loss than
they did
Q Your loss hasn't got anything to do with this case?
A No.
Q Then let's come to what has got something to do with
this case. Now, you never saw any sand on the
page 69 ~ floor, did you?
A I don't remember.
Q

RE-DIRECT EXAMINATION

By Mr. Dillow:
Q You were asked about this sand. You said you kept
two buckets of sand there for the purpose of what; did you
say because some Insurance Company required it?
A Well, it was there, they required it to be there.
Q That was the fire insurance company that was carrying
the insurance on the building and the contents belonging to
you people?
A That's right. It was there for Tomlinson to use during
the time he was welding.
RE-CROSS EXAMINATION

By S. B. Campbell;
Q I didn't catch that last answer?
A It was there for Tomlinson to use during the time
when he was welding.
Q He didn't weld up by the door where he had one of
these buckets hung?
A He didn't at that time.
Q And he didn't have it where he had the other bucket
hung?
A Close to it.
Q How close?
A Twelve feet off.
Q Was that truck backed up?
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A It was pulled in.
Q Was the front of it toward the door or the back?
A The front was towards the back.
page 70 ~ Q How close was the front to the back; how close
was the radiaton of the truck to the back wall of
your garage?
A I would say about eight feet.
Q Was anything between the back wall of the garage
and the truck?
A There was a parts cleaner.
Q What sort of a thing is that?
A It is a machine you clean parts in.
Q How long was that truck?
A I don't know.
Q You have no idea?
Witness excused.
HARRY FOGLESONG, a witness called on behalf of the defendants, being first duly sworn, testified as follows:
DIRECT EXAMINATION
By J. L. Dillow:
Q Your name is Harry Foglesong?
A Yes, sir.
Q Where do you live?
A Bastian at present.
Q Were you one of the partners in this business of the
Bland Motor Sales at Bastian?
A Yes, sir.
Q At the time of the fire where were you?
A I was in Marion in the Bureau of Census.
Q I believe you directed the taking of the Census in this
District of the United States Government?
A District Supervisor.
Q And you were away from your home in Smyth County
at this time?
page 71 ~ A Yes, sir.
Q Prior to that time you had actively engaged in
the conduct of this business at that time?

Curtis 0. Crabtree, et al v. Fred Tomlinson, et,als

65

Harry Foglesong

Yes, sir.
The size of the station 30 by 50?
Yes, sir.
Cinder blocks?
Cinder blocks or concrete.
What kind of floor?
Oak.
Was that floor customarily kept clean?
A Yes, sir.
Q What fire fighting equipment did you maintain there?
A Large type extinguisher in the service station, and one
in the garage; had a case of pyrene which is a powder that is
good to put fire out.
Q Did you also maintain sand buckets there?
A Yes, sir.
Q Why did you do that?
A Sand is very good to put out fire or prevent fire?
Q As a preventative or extinguisher?
A Yes, sir.
Q Did you come home immediately?
A I wasn't long getting there.
Q You know nothing of the circumstances personally other
than what you have been informed?
A No, sir; I had been away that week.
Q Your whole property was destroyed in this fire?
A All the garage and equipment.
page 72 } Q Tell us what kind of arc welder that was there,
reference is made to using 105 ampere, and reference
is made in the statement that it is 250?
A It was a large type welder that has a capacity of 250
amps, but if you don't want to use it, you can use any amount
you want, from may be 25 or 50, I wouldn't say how low, but
you used the amount of heat you need.
Q Depending on the type of job you are doing?
A Yes, sir.
Q So if it was correct to say that Tomlinson was using
250 capacity welder, that meant he could use 105 power or
anything up to 250?
A That's right. That's the maximum.
A

Q
A
Q
A
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A
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CROSS EXAMINATION
By S. B. Campbell:
Q Mr. Foglesong, just a question, please, sir; you don't
know anything about this of your own knowledge; you weren't
there?
A No, sir.
Q You do know you were required to keep two full buckets
of sand in there?
A I believe that is the requirements.
Q Those buckets were kept to put out fire because water
won't put out a gasoline fire or prevent a gasoline fire?
A No.
Q You were supposed to keep them there at all times to
put out a fire after it started?
A They are good to put out a fire.
Witness excused.
page 73 } The witness ERNEST BIVINS (Recalled)
·RE-CROSS EXAMINATION
By S. B. Campbell:
Q Mr. Bivins, you say the Wytheville fire department
came over there?
A Yes, sir.
Q Didn't the Fire Chief ask you, or Tomlinson, in your
presence how this fire started?
A No, sir. He only came to the bridge, the Fire Chief
from Bluefield and his equipment was already there and the
Wytheville truck turned there and came back to Wytheville.
Q The things were burned down?
A Yes, sir.
Q Now, then the Bluefield Chief asked you how it started?
A I don't remember.
Q Think about that right hard?
A I don't think he talked to me.
Q Didn't talk to Tomlinson in your pr~_sence?
A I don't think so.
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Q And didn't Mr. Tomlinson tell him that it started from
this electric welder?
A I don't remember.
Q You wouldn't say whether he did or not?
A No, sir.

RE-DIRECT EXAMINATION
By Mr. Dillow:
Q You didn't hear any such statement as that?
A No, sir.
Witness excused.
page 74 } State Trooper, R. W. LITTON, called as a witness on
behalf of Defendants, being first duly sworn, testified as follows:
DIRECT EXAMINATION
By J. L. Dillow:
Q How long have you been stationed in Bland?
A Since December 19, 1949.
Q You are going to stay around here right much in the
future?
The Court:
'!'hat question is out of order.
Q Trooper, I have been informed that you probably while
patrolling, was probably in the neighborhood of this garage?
A It was on my day off and I was starting to Bluefield.
Q Tell us what you found, or what you saw when you
got there?
A As I passed I noticed a fire in the floor burning some
three or four feet high, so I stopped and went in as soon as I
could, and there was several people fighting fire; some had
extinguishers and some throwing powder around.
Q Employees or persons interested there also fighting
fire?
A Yes, sir.
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Q Did they appear to be doing all they could to bring the
fire under control?
A Yes, sir.
Q What did you do?
A Attempted to get the trucks out, one of them, and some
body suggested getting a truck; I went out north of the garage
and got a truck and started back with it and by the time I
got back the fire was so bad you couldn't get in the garage.
Q Had the tank exploded?
A I don't know, but you couldn't get in the garage.
Q The fire couldn't be brought under control?
page 75 } A No, sir.

CROSS EXAMINATION
By S. B. Campbell:
Q Mr. Litton, did you ask· any of these people how the
fire starteed?
A Not any of the employees.
Q Any of the partners?
A No, sir.
Mr. Dillow:
We rest.
Mr. S. B. Campbell:
We rest. ·
The Court:
The Jury may retire to their room while we are considering
the instructions.
(At 3:45 P. M. the Court and Counsel retired to
Chambers.)
Mr. Dillow:
The defendants by counsel renew the motion to strike all
the evidence. We take the view of the case that the burden
being on the plaintiffs to establish negligence that that has not
been done. It was not done by the plaintiffs' evidence and
certainly the evidence introduced on behalf of the defendants
completely eliminates any proof of such negligence as would
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render the defendants liable for the trucks. The evidence shows
that this defendant Tomlinson was using the same degree of
care and following the same practices as found among welders.
Williams, the plaintiffs' own witness, a welder; and then the
testimony of Rasnake, a man of ten or twelve years of experience as a welder, and the defendant Tomlinson, who tells
the jury what he did; then Rasnake says that he and other
welders would have followed the same course, considered it a
safe course.
page 76 } There is no evidence, your Honor, please, in this
case to show that the fire could have originated from
this welding because all the evidence shows that the fire
originated some twenty feet away from where this welding
·was taking place. I believe it is fair to say that the closest,
that the fire was ever put to .where the welding operation was
going on was approximately twenty feet. May be some body
said fifteen, but all the evidence in this case shows that the
sparks from the arc welding wouldn't have gone over three or
four feet. The only evidence, if the Court please, in this case
is that the fire started another place. Now, how can it be
said, therefore, that the plaintiffs have borne the burden of
establishing such negligence as would entitle the plaintiffs to
prevail in this case, and have a verdict against these defendants
for damages based upon their negligent conduct.
The most you have in this case is a speculative situation
where a man was doing the common thing of welding and had
taken care to protect against fire from the acts he was doing.
We have a fire breaking out at another place in the building.
There is no evidence yet in this case, if your Honor please. to
connect that gas tank in the case except to say that the gasoline
tank exploded and perhaps contributed to a spreading of the
fire after it wa_s already started.
The Court:
I will over rule the motion.
Mr. Dillow:
Defendants, by counsel, except for the same reasons as
assigned in the motion.
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Mr. A. A. Campbell:
The plaintiff, by counsel, move the Court to strike the
defendant's evidence in the case, and I don't think it would
be necessary to assign reasons at the present time.
page 77
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The Court:
Overruled.

Mr. S. B. Campbell:
Archie, you will have to assign your reasons for. it because
the evidence is not sufficient to overcome the prima facie presumption arising from the counts one and two of the motion.
Mr. Dillow:
The defendants, by counsel, object to instructions numbers
1, 2, 3, 4, and 5 offered by the plaintiffs as the view we take
of the case, your Honor, is that they are not entitled to any
instruction because they failed to make out a case and, of course,
we have previously moved to strike, which your Honor has
already over ruled, and for the same reasons which we assign
in making these motions, and your Honor having given these
instructions at .the request of the plaintiffs, we except to the
ruling of the Court in giving these instructions for the ,same
reason previously assigned.
Mr. S. B. Campbell:
Plaintiffs, by counsel, object to giving instructions for the
defendants because there has been no evidence introduced upon
which they may be based.
The Court:
Over ruled.
Mr. Campbell:
And excepted.
$
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Mr. S. B. Campbell:
Your Honor, please, we move to set aside the verdict
of the jury and enter up judgment for the plaintiffs notwithstanding the verdict of the jury, because contrary to the evidence and without evidence to support it and because of the
argument of counsel which was excepted to by 1.1s during the
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progress of the trial, and because of the requirement that there
be endorsed on the motion that the recovery was for in whole
or in part the benefit of an Insurance Company, and particularly
in view of the argument made by counsel for the defendants
that in this case they were being asked to take money from
the pockets of these defendants for an Insurance Company,
which we think was highly prejudicial and which the Court
ought to have instructed the jury was not any of their concern
at this time, and that the endorsement ought not to have been
required until after a verdict had been found, and also the
argument of counsel which was also excepted to that these
defendants had been wiped out and lost everything that they
had, which was beyond the evidence. I think your Honor told
him to confine himself to the case or something like that.
The Court:
To the evidence.
Mr. Campbell:
I don't think that the admonition of the Court was sufficient
to overcome the harm that was done, particularly in view of
these other facts. Now, your Honor, I don't think we can add
anything to what has been said. Your Honor heard the evidence
and it was whether .the presumption of negligence was overcome.
Mr. Dillow:
There was no exception taken to it at the time it occurred.
Mr. S. B. Campbell:
Yes, there was, we objected.
page 86
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The Court:
They objected, and I think the Court admonished
counsel to keep to the evidence in the case, and I think it
stopped there. I will overrule the motion, treating them as a
motion in·each case.
Plaintiffs excepted.
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