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IN THE 

Supreme Court of Appeals of Virginia 
AT RICHMOND. 

Record No. 5353 

VIRGINIA: 
··. 

In the Supren1e Court· of~ Appeal~ held at the Supreme 
Court of Appeals Bupding ·:.i,~ th~: Cit~· of Richmond on 
Tuesday the 25th d~Y}>f _A~:r~l1 ·1961. ·<' · 

THATCH T. EWELL,·. ~: .. · u~.. . I •. ·'Plaintiff in Error, 
•·'' 

against .r ~... . 
. :·:· .. 

.I .,-. . ' ~~ -~- . 

RUTH H. ELLIOT.T,-.-~<.-:~.:-: . ··~ ·_, __ ::; · Defendant in Error. 
'·,r \.··.' 

'"' I 

.<..._ -?-.:,·\~-~:· ..,...; ··"'"":. < ·~:'----:- '.. • ~ 
. :" ::.;~·- ....... ,~.:: ~· ':·.>·~ .. :~•: ~ .. ·' ··~ ,• ., ~ ;,·- ,' • I ':: ,' ~~~·.!./ 

'·:'i 

From the Court -Qif';H.~~~W~~.::*~~j}i~-jJi~i:.ot Poi.tsn;wuth: .. ~~:; 

. . .. ·::. : .. \H~':::::}J>t_;~\ \~· . ~:_ .· . . . . . . .• . • . . .\:);.~:.': ·~ 
Upon the petl.· ell:· a writ- ·of eJ;"ro:r:·and·r::.:~::.:·>· ; 

supersedeas -is· a 'J.l · · • · ·i.endered· by:.:. the.F·;'r'·: d" ,.-._., 

~~;r!/k !~~tnJ.s · · ·a~¥ the l.Otli;: _,· (:~ 

then therein d.:~~~~;;~~~~~~;·:r~~~~~t~ plaintiff :and . ~1 
titioner, .or sqine··. 
secu:dty ·b~~or~ 
penalty · oi _ thfee·: 
dire~~S~· · · 

.. .· ~ { 
• ' ·, ' I •: • ~: • 

. ' .- ',: '• . ·~ ... 
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Thatch T. Ewell. 

• • • • • 
Filed Jan. 5, 19611:42 P. M., The Court of Hustings. 

JOHN R. PORTER, JR., .Clerk . 

• • • • • 
page 3} 

• • • • • 
THATCH T. EWELL, 

the plaintiff, having been first duly sworn, testified as fol-
lows: 

Examined by Mr. MacKenzie: 

• • • • • 
page 5 ~ 

• • • • • 
Q. Mrs. Ewell, for the purpose of helping the jury, I hand 

you what purports to be a photograph of Manly Street looking 
west, at the intersection of Manly and Dale, and ask you if 
that correctly depicts as of now that intersection? 

A. Yes, sir. 
Q. Mrs. Ewell, I believe that this picture discloses much 

in the way of foliage, and was probably taken very recently. 
The situation with leaves was not the same when this accident 
occurred, was it? 

A. No, sir. 

Mr. MacKenzie: We would like to offer this in 
page 6 } evidence as ''Plaintiff's Exhibit No. 1.'' 

By Mr. MacKenzie: 
Q. Mrs. Ewell, I hand you herewith another photograph of 

the intersection looking south on Dale Street, which also is 
the intersection where the accident occurred, and ask you if 
that correctly depicts the intersection looking south on Dale 
StreetY · 
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Thatch T. Ewell. 

when I got right here, I did not see her any more after I 
started across the intersection, because I was 'vatch­

page 9 } ing for traffic here . .As I said, the blocks are short 
in there. When I got right here she hit my back 

door. 
Q. Where was the front of your car at the time the back 

door was struck Y 
A. My foot door was across this ditch . 

• • • • • 
Q. Mrs. Ewell, I show you herewith another photograph 

taken apparently at the corner of Dale and Manly Streets, 
showing Dale Street looking south and Manly 

page 10 } Street looking west, and ask you if that depicts 
correctly the intersection as it existed at the time 

of this accident! 
.A. This is looking west? 

Q. This is Dale Street coming across here and Manly Street 
going on up. 

A. Yes, that is right. 

j\{r. Macl{enzie: I ask that that be introduced as ''Plain­
tiff's Exhibit No.3.'' 

By Mr. Macl{enzie: 
Q. Mrs. Ewell, looking at the photograph marked ''Plain­

tiff's Exhibit No.3," there are shown some trees on the south 
side of lVIanly Street, the trunks of which are apparently 
whitewashed 7 

A. That is right. 
Q. You see those 1 
A. Yes, sir. 
Q. Are these the trees that you spoke of in telling the jury 

a few moments ago the distance and the position of Mrs. 
Elliott's automobile 7 

A. Yes, sir. 
Q. To the extreme right of the photograph are two small 

trees. Are they the same trees that you pointed out on the 
photograph recently shown to the jury? 

A. Yes, sir. 
page 11 } Q'. What was the distance from this intersection 

to tJ1ose two trees 1 
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Thatch T. Ewell. 

Q. So it would be sixty steps rather than sixty feet. Is 
that correctf 

A. About that. 
Q. How far would you say that your stride was when you 

did the measuring·? Could you approximate whether it 'vould 
be one foot or two feet or three feet? 

A. I would think it would be, maybe-well, I will tell you 
the truth, I don't even know. I never measured it. If you 
want me to show you about how I walk-

• • • • 

page 29 ~ 

• • • • 

Q. As you approached this intersection with 1\{anly Street 
I believe you stated there were some automobiles parked on 
your right? 

A. That is right. 
Q. Do you recall the number of automobiles that were 

parked on your right? 
A. No. I did not count them. 
Q. Do you know whether there was one or hvo, or more? 
A. Well, when I first turned across Gosport Road I was 

meeting another car. That was why I had to pull 
page 30 ~ up behind these cars, for that one to pass me. 

Q. How far were you then from the intersection 
where the collision took place? 

A. I had passed the first house, but there was a driveway 
there. That 'vas why I had to come in behind them, so he 
could pass, because it is only a two-lane drive there. I could 
not pass him in a third lane, because the street wasn't wide 
enough for that. That was why I had to stop in behind 
these other cars. 

Q. Do you know how many car lengths you were from the 
intersection when you pulled in behind these other cars? 

A. No, I could not tell you that. That was behind me. 
Gosport Road was behind me at that time. I did not pay 
any attention to that. 

Q. Do you know how far along in the block that led up to 
the intersection you were-

A. I would imagine about halfway. 
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Thatch T. Ewell. 

A. Right along in there, yes, as near as I could judge. 
Q. Where was the front of your carY 

9 

A. When I first saw her I was right along here (indicat­
ing on photograph). 

Q. You would be right along in here, roughly, where that 
shadow is? 

A. Yes. She was slowing up. She wasn't driving fast. I 
could see that I had space, I thought, enough to 

page 33 ~ cross the street, and I just went on. 
Q. All right, ma'am. When you saw her what 

was her speed, to the best of your estimation? 
A. She was just rolling, traveling not very fast, so I could 

not tell you exactly how fast she was going. I could not do 
that. 

Q. What did you do then: assume that she was going to 
come to a stop and allow you to go through; is that correct f 

A. That is right. 
Q. There were no cars coming to your leftY 
A. No, sir. 
Q. W er.e there any cars ahead of you? 
A. No, sir. 
Q. So actually at this intersection, to your knowledge, you 

and the automobile driven by the defendant were the only 
two moving vehicles that you saw? 

A. Yes, sir. 
Q. When you came about to this shadow that we talked 

about and you looked to your right and you saw her back by 
this tree and she was then going, you did not know how fast 
-was she going as fast as you were? 

A. I would be afraid to tell you how fast. I thought she was 
going, because I don't know. She was slowing up to the ex­

tent that I thought I had plenty of time to pass, to 
page 34 ~ cross? 

Q. You had no idea what her speed was? 
.A. No; because, as I said, I could not see her speedometer, 

and I might not be a good judge on how fast another car is 
traveling, because I have looked at cars since then and just 
wondered how fast those cars were going. I could not tell 
you to save my life. I know she wasn't speeding. I don't 
mean that she was coming down there like a whirlwind. She 
had slowed up, because I thought she was going to stop 
completely. 

Q. That was what you l1ad in your mind, was it not, that 
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Sergeant R. J. Festa. 

did you have occasion to talk to Mrs. Elliot at the scene of 
the accident shortly afterwards¥ 

A. Yes, sir, we did. 
Q. Did she make any statement to you with reference to 

whether or not she drove, and if so what was her statement 
that was made in your presence Y 

Mr. Eley: Your Honor, for the reasons previously stated 
we object to that, and note our exception to Your Honor's 
ruling. 

The Court: I overrule the objection. 

By Mr. Mackenzie: 
Q. What, if anything, was said in your presence Y 
A. She stated that she did not drive regularly, and that 

she was taking the car to the garage for her husband . 

• • • • • 
page 38 ~ 

• • • • • 
Q. I don't know whether or not your report, Sergeant, 

shows any distances. 'V ould your report show any distances 
tha.t could be related to that photog~~aph at all, sir? 

A. No, sir. We do not have any street measurements. 
Q. I will ask you if the street there is not approximately­

the hard surface-about 15 feet wide? 
A. Approximately. 
Q. And if the surface on both 1\Ianly and Dale are approxi­

mately the same 1 

• • • • • 
~Ir. 1\:Iacl{enzie: I asked him where tl1e position of Mrs. 

Ewell's car was when l1e got there-and he is looking at the 
photograph. 

A. At the southwest intersection, right over here. 

1\fr. MacKenzie: The witness was pointing 
page 39 ~ over at the southwest intersection of Dale. 
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OFFICER 0. L. BATSON, 
called as a witness on behalf of the plaintiff, having been first 
duly sworn, testified as follows : 

Exatnined by ~Ir. Macl{enzie . 

• • • • 

Q. Mr. Batson, I don't believe that you and Sergeant Festa 
saw the accident, did you, sir? 

A. No, sir. 

• • • • 

page 42 ~ 

• • • • 

A. During the routine investigation it became necessary 
to ask her certain questions, and one of them was her experi­
ence in driving. She answered that she did not drive. 

Q. She answered that she did not drive Y 
A. Yes. 
Q. Do you recall whether she made that statement more 

than once, sir, or do you recall? 
A. Yes, sir. She made it at least twice, to my knowledge. 
Q. Answer 1\fr. Eley. 

page 43 ~ CROSS EXAMINATION. 

By 1\Ir. Eley: 
Q. Did she say she did not drive or that she did not drive 

regularly? 
A. As I understood it, she said she did not drive. 
Q. Were there any statements made by the plaintiff, Mrs. 

Ewellf 
A. She told us the type of work that she was doing, et 

cetera, where she was going, and she made the statement to 
us in what direction she 'vas traveling, and at what speed. 

Q. Did she make any mention of the fact that she thought 
the defendant ·was going to stop and that she then continued 
on through? 

A. Yes, sir, she did . 

• • • • • 
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R~tth H. Elliott. 

A. That was to my left. 

• • • • • 

Q. Are there any trees or foliage in the vicinity of this 
intersection? 

A. Yes. There are trees and foliage on all corners at the 
intersection. 

Q. As you look to your left would there be any trees and 
foliage? 

A. Yes. 
Q. Where would that be located? 
A. There are one or two trees on ~fanly Street, and the 

others are on Dale Street. 
Q. Are they close to the street, or how far from the street 

are they? 
A. They are close to the street. 
Q. Are they in the ground area between the street and 

the sidewalk? 
A. That is right. 

Q. As you approached this intersection what did 
page 49 ~ you do in regard to observing other traffic, and 

so forth? 
A. As I approached Dale Street I slowed down. I looked 

to my left and did not see any traffic. I turned to my right 
and did not see any. "\Vhen I turned back, straight in front 
of me like that (illustrating) this other car was directly in 
front of me. 

Q. How far was your auton1obile fron1 the intersection 
when you looked to your left? 

A. I will say it 'vas about a car-length. 
Q. How far to your left down Dale Street could you see 

at that time? ' 
A. I could see possibly two car-lengths down Dale Street. 
Q. What was your speed at that time? 
A. "\Veil, I am sure it wasn't 10 miles an hour. 
Q. You looked to your left and you could see two car-

lengths down and you did not see any traffic? 
A. No, I didn't. 
Q. And you looked to your right. Wl1at did you see there. 
A. I did not see any traffic. 
Q. Was there any traffic in front of you? 
A. No. 
Q. After looking to your left did you stop or continue on? 
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Ruth H. Elliott. 

Q. Were there any traffic controls at this intersection; stop 
signs, lights or anything? 

A. No, there were not any traffic controls or stop signs 
a.t that intersection. 

page 52~ 

• • • • • 
CROSS EXAMINATION. 

By Mr. MacKenzie: 

• ·- • • • 
Q. I would not be far wrong, would I, 1\Irs. Elliott, if I said 

that the hard surface part is about 15 feet wide Y That is 
about so, isn't it? 

A. That is right. 
Q. And Manly Street and Dale Street are about the same 

width, are they not 1 
A. Practically the same. 

• • • • • 

Q. And you say tha.t you approached to within one car­
length of this intersection before you then looked to your 

left and right to see whether or not anybody was 
page 53 ~ coming. Is that rightY 

A. You have to get up fairly close before you 
can see around the corner. 

Q. Then you had gotten up to within a position of approxi­
mately one car-length from this intersection and you looked Y 

A. I looked and did not see anything. 
Q. And you looked to your left, which is looking north up 

Dale StreetY You looked in that direction 1 
A. Yes. 
Q·. And you did not see anything Y 
A. No, I did not. 
Q. If Mrs. Ewell's car had been there you would have 

certainly seen it, wouldn't you 7 
A. I certainly would have. 
Q. Were there other cars parked along Dale Street on the 

west side? 
A. No, not that morning. 
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Ruth H. Elli.ott. 

By Mr. MacKenzie: 
Q. One officer said that you said you did not drive regularly, 

and one officer said that you said you did not drive. Did 
you make either one of those statements? 

page 56 ~ A. I did not say I did not drive, because I 
learned to drive, it bas been twenty-four years 

ago. I could not have said I did not drive. 
Q. You heard the police officers' statements regarding the 

statement that they said you made. Did you make the state­
ment that they repeated here? 

A. I don't remember making that statement. 
Q. Now your speed coming down Manly Street, Mrs. El­

liott, you estimated at 15 miles per hour. Is that true? 
A. I am sure I wasn't going 15. I say 15, but I wasn't 

going 15 miles an hour. 
Q. As you approached this intersection did you slow down t 
A. I certainly did. 
Q. How far were you from the intersection when you 

started slowing down? 
A. I would say about two car-length. 
Q. You had made no effort to slow down until you were 

then two car-lengths from the intersection, or had you slowed 
down before then? 

A. I had slowed down I am quite sure more than two car­
lengths, but I really came almost to a stop about two car­
lengths I will say from the corner . 

• • • • • 
page 57~ 

• • • • • 
Q. And it was when you were tw·o car-lengths from the 

corner that you say you came almost to a stop. Is that the 
situation? 

A. Tha.t is the situation. 

• • • • • 
Q. I hand you this picture (Plaintiff's Exhibit No. 1), and 

point to you what I understand to be the northwest corner 
of Dale Street and 1\fanly Street, and ask you if there is 
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Thatch T. Ewell. 

Q. Where were they when you saw them at that time be­
fore you turned down Dale StreetY 

page 60 ~ A. When I saw Mrs. Elliott's car I would say 
she was about twelve feet from the corner; and 

this lady, it seems to me she was about half a block down Dale 
Street. 

• • • • • 
Q. Could you tell anything about the speeds of these auto­

mobiles? 
A. No, I could not tell about the speeds. 
Q. It did not appear that either one was violating the 

speed limit? 
A. No. 
Q. How long is that block that you are talking about down 

Dale Street f Is it a long block or a short block f 
A. It is a short block. 
Q. If you parked automobiles along there would you have 

any idea how many automobiles you could park in that blockY 
Could you give us some idea as to how long it would beY 

A. I would say you could park at least six or seven cars. 
Q. And she was about halfway down there Y 
A. Yes. 

• • • • • 
page 63 ~ 

• • • • • 
THATCH T. EWELL, 

being recalled in rebuttal, further testified as follows : 

Examined by Mr. MacKenzie: 

• • • • • 
page 64 ~ 

• • • • • 
Q. Mrs. Ewell, the distance from the intersection of the 

west line of Dale Street and the south line of Manly Street 
has become a matter of importance. Would you testify, please, 
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