NOTICE TO COUNSEL

This case probabiX will be called at the session of court
to be held
You will be advised later more definitely as to the date
Print names of counsel on front cover of briefs.
Howard G. Turner, Clerk

IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND

Record No. 7304

VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on Tuesday the 14th day of October, 1969.
THELMA D. BAKER,

Plaintiff in error,

against

JOHN DOE, ELLIS RAY PRYOR

Defendants in error.

From the Law and Equity Court of the City of Richmond
Robert L. Young, Judge

Upon the petition of Thelma D. Baker a writ of error
is awarded her to an order entered by the Law and Equity
Court of the City of Richmond on the 18th day of June,
1969, in a certain motion for judgment then therein depending, wherein the said p etitioner was plaintiff and John Doe
and another were defendants; upon the p etitioner, or some
one for her, entering into bond with sufficient security before
the clerk of the said court below in the penalty of $300, with
condition as the law directs.
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MOTION FOR J U DGMENT
Action No.
Plaintiff moves the Court for judgment again st the defendants, jointly and sever ally, in the sum and on the
grounds J10r einafter set forth.
1. On or about the 27th day of December, 1968, a certain
Chevrolet automobile in which plaintiff was an occupant was
caused to come into collision with a brick wall adjacen t
to the Richmond-Henrico Turnpike, approximately 500 feet
north of its inter section 'vith Valley Hoad, in the City of
Riclm1ond, Virginia.
2. At the time of the aforesaid collision, the said Chevrolet
automobile was being operated by James K Talbert in a
nor therly dir ection on said Richmond-Henrico 'rumpike.
3. At the time and place aforesaid, a certain r ed automobile was so car elessly, r ecklessly and negligently run and
operated that the said Chevrolet automobile was caused to
leave the hard sur face por tion of said highway and to com e
into collision with the said brick wall adjacen t ther eto with
gr eat force and violence.
page 2 r 4. At th e time and place aforesaid, the said red
automobile was being oper a ted and contr olled in
a southerly dir ection on said Richmond Turnpike by the
defendant, E llis Ray Pryor, or, in the alternative, plaintiff
alleges that the said automobile was operated and controlled
by the defendant, " J ohn Doe" ("Jolm Doe" r eferring to a
per son unknown ).
5. As a proximate cau se of the negligence of th e defendant,
Pryor, or, in the altern ative, the defendant, "John Doe'',
plaintiff was caused to sustain permanent injuries; has been
prevented from transacting her business; has suffered and
'vill continue to suffer pain of body and mind; has sustained
permanent disability; deformity and loss of earning capacity;
has incurred, and will have to incur in the future, medical
and other r elated expenses in an effort to be cur ed of said
injuries.
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6. At the time of the collision in question, plaintiff was
covered as an insured under the Uninsured :Motorist provisions of a certain motor vehicle liability policy issued by
Nationwide Mutual Insurance Company to James E. Talbert;
thus, pr ocess should issue against said Nationwide Mutual
Insurance Company pursuant to Section 38.1-381 of the Code
of Virginia.
WH~REFORE, plaintiff demands judgm ent against t he
defendant in the sum of Twenty-Five Thousand Dollars
($25,000.00) and costs.
Trial by jury is demanded.
'rhelma D. Baker
By Wilbur C. Allen
(Allen, Allen, Allen and Allen
1809 Staples Mill Road
Richmond, Virginia 23230
Attorney for the plaintiff
Filed in th e Clerk's Office the 11th day of March 1969
T este:
Luther Libby Jr., Clerk
By Edw. G. Kidd D. C.
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GROUNDS OF DEFENSE

This day came the defendant, E llis Ray Pryor, by counsel,
by and for his 0 rounds of Defense to the :Motion fo r
Judgment filed h erein, and r espectfully states as follows :
1. The defendant is without s ufficient information to either
admit or deny the allegations contained in pa ragraphs J ,
:2 and 3 of the :Motion for Judgment.
2. The defendant denies the allegations contained in parag raph 4 of t he :Motion for Judgment in sofar as they pertain
to him and is withotlt sufficient information to either admit
or deny the allegations per taining to "John Doe."
3. The defendant denies the allegations contained in paragraph 5 of the "Motion for Judgment insofar as they pertain
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to him and is without sufficient information to either admit
or deny the allegations pertaining to "John Doe."
4. Your defendant is without sufficient information to
either admit or deny the allegations contained in paragraph
6 of the Motion for Judgment.
page 6 ~ 5. ·w ithout admitting but specifically denying
that he was guilty of any negligence or involved
in any manner whatsoever, your defendant, E llis Ray Pryor,
states that the plaintiff was injured as a result of the negligence of persons other than himself and that she, herself,
was guilty of negligence which contributed to the cause of
these injuries.
6. The defendant denies that he is indebted to the plaintiff
in the amount of Twenty-Five Thousand Dollars ($25,000.00)
or in any amount.
Ellis Ray Pryor
By Murray J . Janus
of counsel
Bremner, Byrne, Baber & Somma
800 Insurance Building
Richmond, Virginia
Filed Mar 17 1969
Teste :
Luther Libby, Jr., Clerk
page 7
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DEMURH.ER of JOHN DOE
The demurrer of the defendant John Doe:
(1) That tl1e motion for judgment is not sufficient in law .
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Received and Filed
Mar 31 1969
Teste : Luther Libby, Jr., Clerk
By Edw G. Kidd D. C.
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June 2, 1969

•
Re: Thelma D. Baker v. John Doe
and Ellis Ray Pryor
Gentlemen:
I can find nothing in the Uninsured Motorist Law, or
elsewhere, which would p ermit a departure from the general
rule. An order may be presented sustaining the demurrer
filed by Pryor upon the ground of misjoinder of the parties
defendant and permitting plaintiff to amend by dismissing
without prejudice as to John Doe.
Yours very truly,
H.obert Lewis Young
page 10
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MOTION
Plaintiff r espectfully moves the court to consolidate this
action for trial with the action styled Thelrna D. Baker,
plaintiff, v. John Doe, defendant, Action No. 1653, copies
of pleadings in that action being annexed to and incorporated in this motion.
The grounds of this motion are that both this action and
the second action, No. 1653, allege that plaintiff was injured
when the car in which she was a passenger was forced off
the highway by another vehicle, that there is a dispute as
to whether the operator of said second vehicle was defendant
Pryor or defendant John Doe, that it is unfair to the plaintiff to subject her to the risk that the first action against
defendant Pryor the jury might find the driver of said
second vehicle was John Doe, that in an action against J oJm
Doe the jury might find said driver was defendant Pryor,
that the controversy is the same in both actions, that the
evidence will be the same in both actions, and that to deny
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this motion would be contrary to the policy of discouraging
multiplicity of suits.
Received And Filed
Jun 9-1969
Teste : Luther Libby, Jr., Clerk
By IDdw G. Kidd D. C.
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MOTI ONFORJUDGMENT
Action No.

P laintiff moves the Court for judgment against the def endant in the sum and on the gr01m ds hereinafter set forth.
1. On or about the 27th day of December, 1968, a cer tain
Cl1evrolet automobile in which plaintiff was an occupant was
caused to come into collision with a brick wall adjacent to
the Richmond-Henrico T urnpike, approximately 500 feet
north of its inter section with Valley Road, in the City of
Richmond, Virginia.
2. At the time of the aforesaid collision, the said Chevrolet
automobile was being operated by J ames E . T alber t in a
northerly direction on said Richmond-Henrico Turnpike.
3. At the time and place aforesaid, a certain r ed automobile was so carelessly, recklessly and negligently run and
oper ated that the said Chevrolet automobile was caused to
leave the hard surface portion of said highway and to come
into collision with the said brick wall adjacent thereto with
great force and violence.
4. At the time and place aforesaid, the said reel automobile
was being operated and cont rolled in a southerly
page 13 r dir ection on said Richmond Turnpilce by the def endant, "John Doe," ("John Doe" referring to
a p erson unknown).
5. As a proximate cau se of the negligence of the defendant, "John Doe," plaintiff was caused to sustain permanent
injuries; has been prevented from transacting her business;
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has suffered and will continue to suffer pain of body and
mind; has sustained permanent disability, deformity and loss
of earning capacity; has incurred, and will have to incur
in the future, medical and other r elated expenses in an effort
to be cured of said injuries.
6. At the time of the collision in question, plaintiff was
covered as an insured under the Uninsured Motorist provisions of a certain motor vehicle liability policy issued by
Nationwide Mutual Insurance Company to James E. Talbert;
thus, process should issue against said Nationwide Mutual
Insur ance Company pursuant to Section 38.1-381 of the Code
of Virginia.
WHEREFORE, plaintiff demands judgement against the
defendant in the sum of rrwenty-Five Thousand Dollars
($25,000.00) and costs.
Trial by jury is demanded.
Thelma D. Baker
By "'Wilbur C. Allen
(Allen, Allen, Allen and Allen)
1809 Staples Mill Road
Richmond, Virginia, 23230
Attorney for the plaintiff.
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GROUNDS OF DEFENSE OF JOHN DOE
The grounds of defense of the said defendant:
(1) That he denies all the allegations of the motion for
judgmen t.
(2) That he was guilty of no act or acts of negligence
at the time and place set out in the motion for judgment.
(3) That without admitting, but expressly denying, that
he was g uilty of any negligence whatever, nevertheless, says
that the plaintiff was guilty of contribntory negligence which
was a proximate cause of the accident in question .

•

•

•

•

•

8

Supreme Court of Appeals of Virginia

page 15 ~

•

•

•

•

ORDER
This action came on to be heard on the demurrer of defendant John Doe and on plaintiff's motion to consolidate
this action for trial with the separate action styled Thelma
D. Baker, plaintiff, v. John Doe, defendant, No. 1653, and
was argued by counsel.
On consideration whereof, it is ordered :
1. That the demurrer of defendant John Doe, upon the
grm.m d that by pleading alternatively negligence on behalf
of each defendant plaintiff has caused a misjoinder of
parties defendant, is sustained, for the reasons stated in
the Court's letter of June 2, 1969, which is hereby made
a p art of the record, and defendant John Doe is dismissed
as a party to this action, without prejudice to plaintiff's
right to recover of him in a separate action, to which action
of the Court plaintiff, by coru1sel, objected and excepted,
upon the grounds that the motion for judgment alleges negligence of a single driver, whose identity is in dispute, and
that there is no misjoinder of parties defendant or failure
to state a cause of action against either defendant.
2. That plaintiff's motion to consolidate this action for
trial with the second action arising out of the same collision,
styled Thelma D. Baker, plaintiff, v. John Doe,
page 16 r defendant, Action No. 1653, is overruled, and said
action and this action shall stand for trial separately, to which action of the Court plaintiff, by counsel,
object and excepted on the grolmds stated in her motion
to consolidate.
I ask for this:
Ernest G. Garrett, Jr.
Counsel for defendant John Doe
Seen:
Murray J. J anus
Cormsel for defendant Pryor
I object to this on the grounds stated above:
James A. Eichner
Counsel for plaintiff
Enter R. L. Y

Jrme 18, 1969
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.ASSIGNMENTS OF ERROR
1. The Court erred in sustaining the demurrer of defendant John Doe and in dismissing said defendant as a party
to this action.
2. The Court erred in overruling plaintiff's motion to consolidate this action for trial with the separate action styled
Thelma D. Baker, plaintiff, v. John Doe, defendant, No. 1653.
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A Copy-Teste:
Howard G. Turner, Clerk.
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