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[GROUNDS OF DEFENSE] 

Defendant, under oath, states her grounds of defense as follows: 

1. Defendant denies that she is indebted to plaintiff, as allege6; 

2. Defendant affirmatively states that plaintiff has failed to I aintain the 

premises in a lawful manner and that her failure to do so rendered 
~I 

I uninhabitable and renders the lease void and unenforceable. 

WHEREFORE, defendant asks that the Summons for Unlawful Detainer be I 
3. Defendant is no longer in possession of the premises. 

dismissed with costs awarded to defendant. 

l.(")MMnNW~AI T~ nr: VIRr,INIA • 
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(COUNTERCLAIM] 

Defendant Linda M. Wholford (now "LaDue") counterclaims as fo lows: 

1 . In or about July 1997, Defendant leased from plaintiff Glad s A. 

Quesenberry ("hereafter landlord"), residential premises located within 8 dford 

County on a month-to-month oral lease. 

2. Landlord is the owner of the residential premises. 

3. The owner of residential premises has a duty to provide and maintain a 

safe and adequate heating system and keep a roof in good repair in lea ed 

residential premises. PM-301.2, PM-304.7, PM-304.12, PM-601.2, a d PM-

603.1 of the Basic Property Maintenance Code (BOCA Code), made ap licable to all 

existing residential housing in Virginia by Va. Code Section 36-97, ill 

4. During a cold spell in early September 1 997, Defendant tur 

furnace for the first time, only to be inundated with fumes and soot thr ughout her 

home causing extensive damage to defendant's personal property. Rai leaked 

through the roof, causing damage to defendant's personal property. 
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4. Defendant notified landlord several times about the problem ith the 

heating/furnace system. Defendant also notified landlord about the leak 

5. After several days of complaints by defendant, landlord fin all 

dispatched a repairman who attempted to repair the heating/furnace syst 

6. Landlord and/or her agents informed defendant that the prob ems with 

the heating/furnace system had been cured. 

7. In late October, 1997, defendant was forced out of the resijential 

premises after being overcome and injured by fumes and soot from the f · rnace. 

She has not been able to return to the residential premises because of th problems 

with the furnace/heating system and has had to secure alternative housi 

substantial increase in cost to her. 

8. Defendant was injured by the fumes and soot and again 

substantial damage to her personal property as a result of the malfuncti 

heating system. 

COUNT I - NEGLIGENCE PER SE 

9. Plaintiff landlord was negligent, per se, when she failed to aintain in 

good repair, and in a safe working condition the heating/furnace system in violation 

of sections PM-601.2 and PM-603.1 of the BOCA Code. 

1 0. Plaintiff landlord was negligent, per se, when she failed to aintain a 

sound, tight roof incapable of admitting rain, in violation of sections P -301.2 and 

PM-304. 7 of the BOCA Code. 
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11. As a direct and proximate result of the malfunctioning heati g/furnace 

system and leaky roof, Defendant has incurred direct and consequential damages in 

excess of $25,000. 

WHEREFORE, defendant Linda Wohlford (LaDue) seeks judgment against 

plaintiff Gladys A. Quesenberry in the amount of at least $25,000, plus her costs 

and interest at the judgment rate . 

. ·--~· ------------------------

AS 



NEL.SON McPHERSON 

•UMMERS & SANTOS L. C 

ATTORNE:Y~ AT I.AW 

9TAUNTON III'IGINIA 

14402 12117 

DEl\'IURRER 

Comes now the Plaintiff, Gladys A. Quesenberry, and files her Demurrer to t e 

Counterclaim exhibited against her on the following grounds: 

1. The Counterclaim alleges that Defendant leased from the Plaintiff a r idence 

premises located within Bedford County on a month-to-month oral lease. 

2. Defendant predicates Plaintiffs liability on Plaintiffs obligation to p ovide 

and maintain a safe and adequate heating system and to keep the roof in good repair 

to the Basic Property Maintenance Code (BOCA Code), made, according to Defend t, 

applicable to all existing residential housing in Virginia by Virginia Code Section 31-97, et 

seq. . 

3. No such duty is imposed on a landlord except by express argument o pursuant 

to Section 55-248, et seg. of the Code of Virginia, as amended (The Virginia Reside tial 

Landlord Tenant Act). 

4. No agreement existed between Plaintiff and Defendant to provide an maintain 

a safe and adequate heating system or a good roof. 

5. The Virginia Residential Landlord and Tenant Act does not apply to Plaintiff. 

1 
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6. Defendant's allegation of negligence on the part of Plaintiff cannot. unJer the 

circumstances. be predicated upon Plaintiffs alleged failure to repair. 

7 
I 



I 

T VV E ·_ ~ 1· Y-F 0 U RT l-l J U D l C l t-\ L C ll~ '"' U l T 

JAMES W. UPDIKE, J A., J UOOE 

BEDFORD COUNTY CIRCUIT COURT 

P. 0. Box 235 
B EUFOAD, VA 2 4 52 3 

(540) 588·7685 
FAX ( 54 0) 5 8 8. 4 0 5 2 

Or. VIRGINIA 

COMMONWEALTH OF VIR<.liNIA 

Cures or: LYNCHBURG AND BEDFORD 

COUNTIES OF AMHERSf, BEDFORD, CAMPBELL ANU NELSON 

\liclor !VI. Santos, Esquire 
Post Office Box 1287 
Staunton, Virginia 24402-1287 

David B. Beidler, Esquire 
416 Campbell Avenue~ S. W. 
Roanoke, Virginia 24016-3627 

September l 0. 1998 

IN RE: Gladys A. Quesenberry v. Linda H. Wohlford 
Law No. CL98009208-00 

Dear Counsel: 

CAROL W. BLAC , CLERK 

BEDFORD COIJNTV Cr CUI T COURT 

P. 0. Box 3 5 
BeuroFm, VA 4 52 3 

(540) 586· 632 
FAX (540) 58 ·8197 

~~ LEGAL A!D . (;.;,;,;.:. ··" 
\.. Q04NOKF v '\I I t:." 

On August 18, 1998, a hearing was conducted in the captioned matter on plaint ff s 
denturrer to the counter-clain1 filed by the defendant. During this hearing, the parties agreedjthat 
Sections 55-248 et seq. of the Code of Virginia (the Virginia Residential Landlord and Te 1ant 
Act) do not apply to this case. 

After consideration of the case law and the arguments submitted by counsel, plaint ff s 
demurrer is sustained. 

I ask Mr. Santos to prepare an order consistent with this opinion. 

Very truly yours, 

JWUJr:mks 

cc: The ( [onorable Carol \V. Black, Clerk 

r 



II 
ORDER 

This c~use came on August 18, 1998, on the Demurrer of Giadys A. Que en berry, 

Plaintiff, by counsel, upon the appearance of Defendant, Linda H. Wohlford, by ounsel, upon 

the stipulation of the parties, and was argued by counsel. 

And the Court having reviewed the case law and the arguments submitte by counsel 

I 
is of the opinion that Plaintiff's Demurrer is well taken. It is, accordingly, ORD RED that 

Defendant's Counter-Claim, Count I and Count II is hereby dismissed. 

This matter is continued for such other Or~ers as may be necessary. 



Gladys A. Quesenberry y. Linda H. Wohlford 
Law No. CL98009208-00 

EXCEPTIONS TO ORDER SUSTAINING DEMURRER 

A. Count I of the counterclaim adequately states a cause of action for negligence, ~ 

I). The Virginia Uniform Statewide Building Code (BOCA) and its implementi g 
regulations place a duty to maintain residential premises in good repair on all owners of the 
property; 

2). Ms. Wohiford wa~ within the class of people BOCA is designed to protect; 

3). Violation of BOCA, like the violation of any statute enacted to protect health 
safety, and welfare, is negligence, J2ei ~; and, 

4 ). The absence of a landlord's duty to repair at common law is archaic, contr to 
the good of society, and should be changed. 

B. Count II of the counterclaim adequately states a cause of action for unjust enrichmenl : 

1). Landlord's rental of the premises violated BOCA, rendered the lease void an 
unenforceable, and unjustly enriched landlord in the amount of rent paid by Ms. Wohlford. 

David D. Beidler, Esq. 
Counsel for Linda Wohlford 

Legal Aid Society of Roanoke Valley 
416 Campbell Avenue S.W. 
Roanoke~ VA 24016 
(540) 344-2088 



[ORDER OF NONSUIT] 

THIS CAUSE, came on this date upon the mot"on of 

Gladys A. Quesenberry, by counsel, to take a volunta 

suit, and was argued by counsel. 

And the defense having no objection and 

appropriate to do so, it is accordingly ordered that the 

entitled action be, and it hereby is, 

prejudice. 

non-

All 



ASSIGNMENT OF ERROR 

THE CIRCUIT COURT ERRED IN SUSTAINING A DEMU RER TO 
THE OCCUPANT'S CLAIM OF NEGLIGENCE PER SE AGAI ST THE 
OWNER OF THE PREMISES WHERE SHE RESIDED FOR VIOLA IONS 0 
VIRGINIA'S UNIFORM STATEWIDE BUILDING CODE. 



CERTIFICATE OF SERVICE OF APPENDIX 

I certify that, pursuant to Rules 5:4 and 5:26(d) of the rules of th 

Court of Virginia, I have filed the requisite twenty copies of this appendi 

clerk of this court and that three copies have been served on Victor V. 

Victor M. Santos, Esquires, counsel for appellee, Nelson, McPherson, S mmers 

Santos, L.C., P.O. Box 1287, Staunton, Virginia 24402-1287, all done by mailing on 

July J , 1999. 

David D. Beidler 


