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4005

In the
Supreme Court of Appeals of Virginia
at Richmond

FRANK BONICH
v.

ROSALIE W. WAITE, ADMINISTRATRIX OF
THE ESTATE OF JOHN WILLIAM WAITE,
DECEASED
FROM THE CIROUIT COURT OF H E NRICO COUNTY

RULE 5 :12- BRIEFS.
§5. NUMBER OF CoPIES. Twenty-five copies of each brief shall
be filed with the clerk of the Cour t, and at least three copies
mailed or delivered to opposing counsel on or before the day
on whi ch the brief is filed.
§6. S1zE AND TYPE. Briefs shall be nine inches in length and
six inches in width, so as to conform in dimensions to the
printed record, and shall be printed in type not less in size, as
to height and width, than the type in which the record is
printed. The record number of the case and the names and
addresses of counsel submitting the brief shall be printed on
the front cover.
M. B. WATTS, Cle rk.
Court opens at 9 :30 a. m.; Adjourns at 1 :00 p. m.

RULE 6:12-BRIEFS
§1. F orm and Contenta of Appellant's Brief. The opening brief of appellant ahall
contain:
(a) A subject index and table of citations with cases a lpha betically a rranged. The
citation of Virginia cases shall be to the official Virginia R eports and, in addition,
may refer to other reports containing such cases.
(b) A brief statement of the material proceedings in the lower court, the errors
assigned, and the questions involved in the appeal.
(c) A clear and concise s tatement of the facts, with references to the pages of
the printed record when there is any possibility that the other side may question the
statement. When the facts are in dispute the brief shall so state.
(d) W ith respect to each assignment of error relied on, the principles of law, the
argument and the authorities shall be stated in one place and not scattered through
the brief.
.
(e) The signature of at least one attorn ey practicing in this Court, and his address.
§2. Form and Contents of Appellee's Brief. Th e brief for the appellee shall contain:
(a) A subject index and table of citations with cases alphabetically arranged. Citations of Virginia cases must refer to the Virg inia Reports and, in a ddition, may refer
to ot her reports containing s uch cases.
(b) A s tatement of the case a nd of the points involved, if the appellee disagrees
with the statement of appella nt.
(c) A sta tement of the facts which a re necessary to correct or amplify t he sta tement in appellant's brief in so far as it is deemed erroneous or inadequate, with appropriate references to the pages of the record.
(d) A rgument in support of the position of appellee.
The brief sha ll be signed by a t least one a ttorney practicing in this Court, giving
h is address.
§3. Reply Brief. T he reply brief (if any) of the appellant sha ll con tain all the
a uthorities relied on by him not referred to in his opening brief. In other respects
it shall conform to the requirements for appellee's brid .
§4. Time of Filing. As soon as the estim ated cost of printing the record is pa id
by the appellant, the clerk sha ll fort hwith proceed to have printed a suffic ien t number
of copies of the record or the designated parts. Upon receipt of the printed copies
or of the substituted copies allowed in lieu of printed copies under Rule 5:2, the
clerk s ha ll forthwith ma rk the fi ling date on each copy a nd t ransmit three copies of
the printed record to each counsel of record, or notify each counsel of record of the
fi ling date of the substituted copies.
(a) T he opening brief of the appellant shall be fi led in the clerk's office within
twenty-one days after the date the prin ted copies of the record, or the substituted
copies a llowed under Rule 5 :2, are fi led in the clerk's office. The brief of the appellee shall be filed in the clerk's office not less than twenty-one days, and the r eply
brief of the appella nt not less tha n two days, before t he first day of the session a t
which the case is to be heard.
(b) Unless the appellant's brief is filed at least for ty-two days befor e the beginning of the next session of the Court, the case, in t he absence of stipula tion of
counsel, w ill not be called a t that session of the Court; provided, however, t hat a
crimina l case may be called at the next session if the Commonwealth's brief is fi led at
least fourteen days prior to the ca lling of the case, in which event the reply brief for
t he appellan t shall be fi led not later than the day before the case is called. This paragraph does not extend the time allowed by paragra ph (a) above for the filin g of the
appellant's brief.
(c) Counsel for opposing part ies may file with the clerk a written stipula tion
changing t he time for filing briefs in any case; provided, however, that a ll briefs
must be fil ed not later than the day before such case is to be heard.
§5. Number of Copies. T wenty-five copies of each brief shall be fi led with the
clerk of t he Court, and at least three copies mailed or delivered to opposing counsel on
or before the day on w hich the brief is fi led.
§6. Size and T ype. Briefs shall be nine inches in length and six inches in width,
so as to conform in dimensions to the printed record, and shall be printed in type not
Jess in size, as to height and width , than the type in which the record is prin ted. The
r ecord number of the case and the names and addresses of coun sel submitting the brief
shall be printed on the fr ont cover .
§7. Effect of N oncompliance. If neither party has fi led a brief in compliance with
the req uirements of this rule, the Court will not hear oral argument. If one party has
but the other has not filed such 11 brief, the party in default w ill not be heard orally.

IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 4005
VIRGINIA:
In the Supreme Court of Appeals held at the Court-Library
Building in the City of Richmond on _Thursday the 6th· day
of March, 1952.
FRANK BONICH,

Plaintiff in Error,

against

ROSALIE ,v. ,vAITE, ADMINISTRATRIX OF THE ESTATE OF JOHN ,vILLIAM WAITE, DECEASED,
Defendant in Error.

From the Circuit Court of Henrico County.

Upon the petition of Frank Bonich a writ of error is
awarded him to a judgment rendered by the Circuit Court oi
Henrico county on the 4th clay of September, 1951, in a certain notice of motion for judgment then thel'ein dependin,:r
wherein Rosalie ,v.
aite, administratrix of the estate of
John William "\Vaite, deceased, was plaintiff and the said petioner· was defendant, upon the petitioner., or someone for
him, entering into bond witl1 sufficient security before the
clerk of the sai<} circuit court in the penalty of five ·hundre.d
dollars with condition as the law directs..
· ,

,v

'
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RECORD

•

•

•

•

Virginia:
In the Circuit Court of the County of Henrico.
Rosalle W. Vl aitc, executor of J olni ·wmiam
··
Plaintiff

,vaite, Deceased,

'V.

Frank Bonich, Defendant
NOTICE OF MOTION.
To· Frank Bonich :
,:,·!1

'I'

Take notice that I, Rmmlie W. ,vaite, Executor of John
,vmtam Waite, deceased, l1ereinafter referred to as the plaintiff, ·will at 10 :00 o'clock a:. m. on the 8th day of October, 1949,
or as soon thereafter as I shall be heard, move the Circuit
Court of Henrico County for a judgment a~ainst you, Frank
B'onich, hereinafter ref erred to as the defendant, for $16,000.00 for damages for tl1is, to-wit:
That heretofore to-wit: On tl1e 9th day of April, 1949, on
the. night of that date. ,John William ,Yaite, then alive, was
onerating his automobile in a northwardly direction along
w·oodrow Terr&ce, toward the Hilliard Road in the County
of Henrico. wl1icl1 snid Woodrow Terrace ends at the southside of Hilliard Road, at which point be had stopped his car,
nnd having· done so he proceeded into the Hilliard Road with
the intention of making a ]oft turn therein, when the steering
inechanism of his automohile failed and he waR caused to
travel straie-11t acro~s the Hilliard Road and on to the shoulder
of said roa·cl on the north side thereof leaving- a part of the
·r.ear end of his automobile on the north traveled portion of the
Hilliard Roa cl to the north of the center line thereof. The
aforesaid automobile being so stopped, Frank Bonich, who
\'(as operatin~ an automobile traveling westwardly along the
·
said Hilliard Road was approachin!r to the point
r,age 2 } where eaid automobile was stonP,ecl; when it became
and was the duty of the said Frank Bonich to keep
n. lookout for vehicle8 and persons on said Hilliard Road, to
oper.ate his automobile in a reasonnbly careful manner, to
keep same under control., to operate same at a lawful rate of
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speed, to use due care not to injure persons or property on
said highway, and to obey the traffic laws of the State of Virginia and ordinances of Henrico County in such respect, yet.
notwithstanding his duties aforesaid, the said Frank Bonich,
who had lost both of his legs and operated said automobile
with artifical limbs, drove the same at a righ rate of speed
in excess of the lawful rate of speed and at an unreasonable
rate of speed under the existing conditions, failed to keep
proper lookout for persons and vehicles on said road, failed
to slow up or stop his automobile when he saw or in the exercise of reasonable care should have seen the automobile of
the plaintiff's deceased and operated said automobile in such
a neg·ligent and careless manner that he drove the same into
and against the right side of the automobile of the said J obn
William Waite with such force and violence that same was
thrown against the said J olm \Villiam "\Vaite, who was at ·that
time standing on the left side of his automobile causing him
grievous and fatal injuries from which he died within a few
hours, and also completely wrecking his said automobile, al1
of which was without negligence on the part of the said Jolin
William Waite but was proximately caused by the negligence
· and lack of care of Frank Bonich.
WHEREBY and by reason wl1ereof Rosalie vV. vVaite, who
has heretofore qualified· in the Circuit-Court of Henrico County
as Executor of J obn vVilliftm Waite, deceased, claims damages in the sum of $16,000.00 for the wrongful death of the
said John "\Villiam ·waite and also for the total destruction
of the aforesaid automobile, for ,vhich amount judgment wi11
be sought in conformity with the foregoing- notice.
ROSALIE "\V. "'\VAITE
Rv HAW&HAW
By GEO. E. HA"\V
Counsel

•

•
page 10 ~

INSTRUCTION NO. 5a.

The Court instructs the jury that wherever you are instructed in this case that you may find for tl1e defendant, or
that the plaintiff may be barred from recovery, should it lie
proven that the plaintiff's decedent wa~ guilty of contributorv
neglig-ence, these instructions are subject to the following
·
qualifications :
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i .Tp.at ~ven tl1ough you may believe from the ev:idence that
the.'plaintiff 's decedent was g·uilty of c_ontributory negligence,
. yet this will not prevent the plaintiff from recovering in this
ease, if you further believe from ·the evidence that the defeD;dant, Bonich, saw the Waite car or in the. ~xercise of real?onable care could' have seen it in time to avoid the collision and
bad adequate time and space within which to avoid a collision
firom which t11e plaintiff's decedent in the exercise of ordinary
oa:r:ie could not extricate himself~ and Bonicb failed to do so,
then they shall find in favor of the plaintiff.

. ·• I

'. ~

H. F·. S.

I··,:.·
ti•ii

p$ige 11 ~

. INS.TRUCTION NO. 6.

~ i i \ '·.'

.'

. !::'iUhe Court instructs the jury that if they find for the plaintiff; in addition to any award in damages which they shall
ma;ke to the plaintiff for the death of her d~cedent they shall
also· award the value of the automobile of the decedent as
sliown by the evidence.

•

H. F. S .

..

•

•

INSTRUCTION NO. D.
I•

, The Court instrncts the jury that if yon believe from the
t}yidence that :Mr. Bonicl1 wnR su<ld.enly confronted by an emergency created wit110ut fault. on liis part, by being confronted
with Mr. ·waite's car blocking tl1e road directly in front of
him, then the Jaw does not require tliat Mr. Bonich exercise
all 9f the presence of mind and care of a reasonably prudent
person under ordinary circumstances, but the law makes allowance for i:mch emergency; and if you believe that Mr.
Ronich acted in such emergm1ey as a reasonably prudent person mip;ht lmve acted under the same or similar circumstances,
then the plaintiff cannot recover in this case.

H.F. S.
page 15 ~

INSTRUCTION NO. E.
.

'

The CourtR irn~truch1 the jury that if you believe from the
r,vidence that 1\f r. Ronich was negforent, and if you believe
further from the evidence tlmt Mr. Waite could not have re'.· moved his automobile from the highway but that he was neg-
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ligent in being on the highway and that such negligence on
his part efficiently contributed to his death, you must find your
verdict for the plaintiff in the sum of only $250.00, the agreed
value of the vVaite automobile.

H.F. S .

•
page 17 ~

•

•

*

•

INSTRUCTION NO. G.

The Court instructs the jury that if you believe, from: the
evidence that Mr. Bonich was being approached by other automobiles on Hilliard Road near its intersection with Woodrow Terrace and that the Iighh; of such approaching automobiles interfered witll his vision., then the law did not require
Mr. Bonich to slow or stop on account of such lights or to
have as clear a view of objects in the road ahead of him as
he would have had if there were no vehicles approaching him.
The Court further instructs the jury that Mr. Bonich had
the duty to see only w]mt a reasonably prudent man would
have seen and to exercise such care as was reasonable under
the circumstances.

H.F. S.
*
page 19 ~

•

•

INSTRUCTION NO. I.

The Court instructs the jur}r that even though you may believe that Mr.
aite could not have removed his automobile
from the westbound traffic lane prior to this collision, he was
still under the duty to himRe]f nt ::tll times to keep a proper
and effective look-out and in the lig·ht of what that look-out
revealed, to act as a reasonably prudent person would have
acted under the same or Rimila.r circumstanccA and to exercise reasonable care for his own safetv and coulclnot abandon
himself to the care of others. The dourt t]1eref ore tells yon
that if you believe from tl1e evidence that Mr. w·aite failed
in this duty and that such failure on his part either caused
or efficiently contributed to cauRe Jiis ·aeath, the plaintiff cannot recover damages for J1is death, and you must find your
verdict for the defendant on that claim.

,v

1

H.F. S.

Supreme Court of Appeals of Virginia~

6
page 20 }

. INSTRUCTION NO. A.

The Court instructs the jury that Mrs. Vvaite was under the
duty to exercise that degree of care which an ordinarily prudent wife would have exercised f<.>r the safety .of her husband
under the same or similar circumstances. And the Court instructs the jury that if you believe from the· evidence that
Mrs. Waite failed in this dut.v and that such failure on her
part either caused or efficiently contributed to cause her husband's death, then the plaintiff cannot recover for Mr. Waite's
death and you must find your verdict for the defendant on
such claim.

,. ,:

, =··Refused.

II. F. S.
I.
• .

·,,.

•

•

•

•

•

•

•

I

page 23}

..

August 28, 1951
Messrs. Bowles, Anderson & Boyd
Haw & Haw
Attornev8 at Law
Ricl1mo1;cl, Virginia
Re: Rosalie V/. vVaifo, Executrix
'l).

Frank Bonich
Gentlemen:
After the jury returned th<'ir verdict for the plaintiff, counsel for the defendant moved the court to set aRicfo the verdict
of the jury on t11e ~ound it is eontrary to the law and the
evid_ence, wit110ut evidence to ~upport it, for misdirection of
the jury and because of the admfasion of improper evidence,
.
which motion waR continued for ar~nment.
After due comdderation of the stenographer 'R transcript of
the testimonv and other incidents in the trial, the oral argn:.
ment and memoranda submitted by counsel, the ~ourt is of
opinion that the said motion to set aside tl1e verdict of the
jury should .be overi'uled and that judgment should be entered
on t.he verdict.
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Upon presentation of a proper order same will be entered.
Yours very truly,
JUDGE.

•

•

•

•

page 24 ~

•

•
ORDER.

This day came again the plaintiff and the defendant by their
attorneys., and the motion of the defendant to set aside the
verdict of the jury rendered in this case on the 13th day of
April, 1950, having been fully considered and the Court being now advised of its judgment to be rendered upon said motion, doth overrule the same.
Therefore, it is considered by the" Court that the plaintiff
recover against the defendant the sum of Ten Thousand Two
Hundred and Fifty ($10,250.00) Dollars, with interest thereon
at the rate of 6 per cent per annum from the 13th day of April,
1950, until paid, and her costs by her about her suit in this behalf expended.
The defendant having indicated an intention to apply to the
Supreme Court of Appeals of Virginia for a writ of error,
upon the motion of the defendant by his attorney, it is ORDERED that the judgment this day rendered in this case be
suspended for a period of sixty (60) days from this date in
order to enable the said defendant to apply for a writ of error
and supersedeas, upon condition that. the said defendant or
someone for him shall enter into a bond before the Clerk of
this Court in the penalty of Eleven Thousand ($11,000.00)
Dollars with surety to be approved by the said Clerk and conditioned according· to law, and within fi~teen (15) days from
da~.
·
Entered on this 4th day of S(.\ptcmber, 1951.

HAROLD F. SNEAD
We ask this:
GEO. E. HAW of HA"\V & HAW,
Attorneys for the Plaintiff

Supreme Court of Appeals of Virginia.
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. We object and except to the entry of the aforesaid or,der:
BOWLES., ANDERSON & BOYD>
Attorneys for the Defendant

•

•

•

•

•

•

•

•

•

•

page 25}

NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR..
The defendant, Frank Bonich, gives notice of appeal from
the judgment of the c>ourt rendered herein on September 4,
Hl51, and ar,;;sig·ns tlie following errors as required by Rules of
Cou_rt 5 :1, Section 4.

1..The court erred in refusing· to grant defendant's motions to strike plaintiff's evidence, made respectively at the
conclusion of plaintiff'r,;· evidence and renewed at the end of
all the evidence, and to enter final judgment for the defendant
as a matter of law.
2. The court erred in rcfmdng· to set aside the verdict of
the jury and to enter final judgment for the defendant on the
ground that plaintiff's decedent was g·uilty of contributory
negligence as a math•1· of law.
3. The .court erred in refusing· to Fiet aside the verdict of
the jury and to grant defendant a new trial for misdirection
of the jury.
H. ARMTSTEAD BOYD

J. CALVITT CLARKE, JR.
901 Mutual Building·
Richmond 19, Virginia
. Attorneys for Defendant
ROWLES, ANDERSON & BOYD
901 Mutual Bnilcling'Ri~hmond 19, Virginia
Of Counsel

•

•

•

•

•

•

•

•

page 2 ~
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HENRY SIKKELEE,
called on behalf of the plaintiff, being first duly sworn, testified as follows:

DI~ECT EXAMINATION.
By Mr. Haw:

•
page 3

•

•

•

•

•

~

•

•

A. ,;vben we arrived on the scene, which was about 9 :36
Saturday night, April 9, 1949, we found Mr. ·waite's car about
36 feet from the edge of the hard surface of vVoodrow Terrace west on Hilliard Road with the headlights facing out
directly across the road; that is, from north to south. Mr,.
Waite was lying in a yard about 12 feet back of bis own car.
l\fr. Bonich 's car was, as near as I could determine, 81 feet
from the point of the impact. It had veered off to the left
from the point of impact and it was up in the yard of tl1e
second house from the corner, which was a distance of 81
feet.
Q. Did you see any marks on the road which indicated
where the collision occurred 1
A. Yes, sir, you could tell from where Mr. Waite's car was
sitting there were tire marks which his car had been slid sideways until it turned around and stopped at the point it was.
They were the only marks I could find in the road.
Q. Where were they with reference to the center of Hilliard Road?
A. Thev were about even with the end of the hard
page 4 ~ surface; that is, the road has a bard surface and it
is a shoulder. They started even with the end of
the hard surface on the west side of Woodrow Terrace and
they were about 4 feet in from the center line of Hilliard Road
on the north lane.
Q. You mean the tire marks showed about 4 feet north of
the center line of Hilliard Road f
A. Yes, sir.
Q. You say the car was turned around at that point-spun
around to where it was? ·
A. The position of the car was reversed. It bad been fac-
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Henry Sikkelee.
; -.,
.i ng-, n9rth, partially acrpss the west bound lane of Hilliard
Road and when it stopped it was facing south and aboutthe front wlieels of it were on the hard surface.
Q. Was Mr. ·waite on the ground whep you arrived there?
A. Mr. Waite was on the ground about 12 feet diagonally
hack from bis car.
Q. What was his condition at that time?
A. He was unconscious at the time.
Q. What was done with him·¥
A. Well, he was taken to the hospital in an ambulance. Before he was taken he had a broken leg and head injury and
his leg was.bandaged and put in a splint.
Q. Did he die as a result of the accident f
page 5 } A. Yes, siF.
Q. ·when did he die, do you know T
A. I think the next day.
Q. You said that the ·waite car was struck on the right
side or the eastern side, you might say 1
A.: It was struck on the right side over the rear wheels, the
mainilick.

•

•

•

•

~-

•

•

•

•

•

: :

page 6}
',, ....

'I/

I

Q. ·What is tlJC speed limit on Hilliard Road?
A. The speed limit on Hilliard Road is 25 miles an hour.
•

•

•

•

•

•

•

•

"

•

page 7}

Bv Mr. Haw:

·Q. The point ·where you have marked "\V Car and made a
sort of drawing is supposed to be 36 feet from tl1e point of
impact?
A. Aropnd the skid mark. It is put on my drawing
straight, but I took it around the mark this way. (indicating.)
,
Q. Then at tl1e point, Xi you have marked is the point Mr.
Waite was found?

Frank Bonich v. Rosalie "\V. ,vaite, Adm'x., etc.
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Henry Sikkelee.
A. That is right. It is a little off because of the scale.·
Q. You made a diagram yourself, did you f
A. Yes, sir, I did.
page 8

~

Mr. Haw: We would like to file that.

Q. Will you show this drawing you made to the jury and
explain it!
Mr. Boyd: I don't know when he made it.
The Witness: I made it the same night the accident happened. It is not to scale.
·
By Mr. Haw:
Q. "\Ve won't use that. "\Vill you indicate on the map the
point on which tbe car was-the skid marks of the car showed?
I notice a manhole in the center of the street there and you
can probably use that to hook yourself up to situation.
A. I would say the car when it started was about like that.
Q. And this is supposed to be 4 feet from the center-the
rear of the car?
A. Yes. This is the center line.
By Mr. Boyd:
Q. You didn't testify the rear of the car; you testified the
skid marks?
A. Yes, sir.
Q. So the car would stick over nearer the center¥ .
A. The car would probably be a little farther than that,
the body hang-s a little over, and the skid marks
}lRge 9 } were from this point from the back wheel. This car
was kind of around like that.

•

•

•

•

page 10 }-

CROSS EXAMINATION.

By Mr. Clarke :
,
Q. Did you make the measurement of the distance from the
center line of the street to the skid mark at the beginning

Supreme Court of Appeals of Virginia.
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Henry S·ikkelee.
point of the skid mark 1 Did you measure that or how did
you judge it?
A. I judged it like I would say between that rail
page 11 ~ to tlmt thing there is 4 feet.
Q. The reason I asked I noticed you testified in
this matter once before and you stated 3% then. Do you recall that?
A. No, sir, I don't.
Q. Could it have been three and a half?
A. Could have been three and a half, could have been four.
I didn't measure it with a rule or tape.
Q. Mr. Sikkelee, I hand you a picture here and ask you if
that is a fair iepresentation of Mr. Bonich 's car after the
accidenU
A. I think it is the same car.

•
page ··12

~

•

•

•

•

Q. I show you the picture marked B. Is that a
representation of Mr. Waite's car after the acci-

dentT
A. Yes, sir, that is his car.
Q. Does that picture show that there is any overhang from
the center of the rear tire where it hit the ground to the rear
end of the car?
A. I would say it is about three a-qd a half feet.
Q. In other words, from the center point to the rear tire
where it bits tl1e µ;round "to the back of the vVaite car is about
three and a half feet f
· A. I would guess it is that.
Q. Did you see a tail light on Mr. vVaite's car?
A. Yes, sir.
Q. How is that tail light situated with respect to the spare
tireY
·
A. You meanQ. If you arc approaching the Waite car from tl1e right,
would the tail light be visible from the standpoint of that rea~
tire or is the rear tire in the way?
A. I doubt if it would be visible.
Q. I hand you Exhibit C and ask you if that- is a repre~enta tion of the right sidC' of the Waite carf
A. Yes, sir, that is the right side of the Waite car.
Q. There is no tail light on the right side of the
page 13 ~ car, is there?
A. No, sir.
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Henry Sikkelee.
Q. And it is your understanding the Bonich car was approaching the Waite car from the right side-approaclrlng
the right side of the car Y
·
A. He was approaching from this side, the right side.

•

•

•

•

•

•

•

page 16 ~

Q.
A.
Q.
A.

Was it nig·ht or day when you got there Y
Night; 9 :35 Saturday night.
A dark night?
Yes, sir.
0. There weren't any street lights at that interpage 17 ~ section, were there?
A. No, sir.
Q. What was the color of the aite car Y
A. I think it was a black about 1935 Plymouth.
Q. It was a two-door car, wasn't iU
A. Yes, sir.
Q. Do I understand this was on Saturday night Y
A. Yes, sir.
·
Q. In the evening and you say this is a heavily traveled
road for a residential section?
A. I consider it so .

,v

•
page 18

~

•

•

·
HENRY SIKKELEE,
being recalled for further ex~mination, testified

as follows:
DIRECT EXAMINATION.
By Mr. Haw:

•

•

•

•

•

Q. Did you notice whether or not the lights were burning
on the Waite cart
A All the lights were burning. I noticed the headlights
when I first drove up because we drove throug·h the beam.
Q. And how many tail lights were there to the car Y
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D. TV. Walker.
A. One rear light on the car and it w~s burning.
Q. Were there any brake marks on the road of the Bonich
cart
A. I couldn't see any, no sir.
Q. You didn't see any brake marks at all?
A. No, sir.
page 19}

•

•

•

•

By Mr. Haw:
Q. Was there anything to indicate that anything hit it on
the left side except ·Mr. ·waitc's bodyt
A. No, sir, it wasn't.
Q. Did you make any investigation as to the
page 20 } steering- condition of the car, whether or not it was
any trouble stcerine- the car i
A. I went up to tl1e garage where the car was towed and
}1ad Mr. Coleman go up there with me and we found that the
tie rod had worn and dropped ~own, I believe on the left side .

•

•

•

•

•

•

•

page 21}

D. w·. "WALKER,
called on behalf of the plaintiff, being :first duly sworn, testified as follows :
t

DIRECT EXAMINATION.
By Mr. Haw:

•

•

page 22}

•
Q. Did you see any skid marks of the Bonich car showing
anv brake marks before the accident?

A. No, sir, it was no brake marks from either car that I
could find in the road, sir.
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Q. What about the lights on the car of Mr. Waite; were
they burning at the time you got there?
.A. Yes, sir, there were lights on the Waite car.
page 23 } Q. How many tail lights were on the car?
A. One.
Q. "\Vas that burning?
A. _Yes, sir.

•

•

•

•

•

MRS. ROSALIE W. ,vAITE..
called on behalf of the plaintiff, being first duly sworn, testified as follows :

DIRECT EXAMINATION.

page 24}
By Mr. Haw:

•

•

•

•

•

•

•

•

•

•

page 25}

A. We called over to see his mother and about 9 :30 he said,
''let's go home,'' and we left, backed ·out of the yard, made a
left and went on up Woodrow Terrace, got there at Hil1iard Road, talkingo about the hat I was going to wear to church
next morning and I glanced up aR· we approached the intersection and no cars were coming and I looked back and he had
started his turn and the first thing· I knew he applied the
brakes and I looked up and could see we were practically in
somebody's front yard and I holloaed, "What in
page 26} the world is the matter with you?'' and be said,
'' I have no steering,'' and he got out of the car
.
and I sat there and he walked around the front of the car and
stooped down and looked under it and came back and g·ot in
tlie car tried the wheel and got back out. About that time
some cars were approaching from Greendale way from the
west and I got out on the other side of the car and walked
around the front of it and he walked out into the road and
I thought he was going to hail that cnr and he didn't. They
went on by and, I asked l1im why didn't he bail them and he
said he could manage. So he walked back to the front of the
car and kicked the wheels and I noticed then headlights were
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approaching from the other direction and I told him, "Here
comes a car,'' and he walked around his side of the car and
I shut the door on my side and called my dog and stepped back
out of the road and looked down to see if my dog was there
and looked· up and then I saw l1e was g·oing to hit him (witness cries), the car spun and I had to hunt for him and found
him in the drivewav.
Q. W~en this car"' was approaching you the car that struck
was coming from the east Y
· A. Yes, sir.
Q. Was that Mr. ·Bonich 's c~r-turned out to be Mr.
Bonich 's car?
A. Yes, sir.
page 27 ~ Q. How far from you have you any idea he was
when you first saw him?
A. When I first saw the lights I would judge about a about
a g·ood city block away.
Q. Did you or not think he was going to stop at that time f
A. I thought he was going to stop and told my husband
he was stopping because he was driving straight up on that
side of the road and that is why I stepped back to get my
dog out of the road and I looked up and knew he was bound to
hit because I looked back up again and he wasn't about but
two feet from the car and never even ~lacked his speed.
Q.
ere any other cars approaching from the other direction at that time?
A. No, sir.
Q. Were there any lig·hts or anything of that sort to impede his vision?
A. No, sir.
Q. Was his light shining· directly on you and the car as
he came up?
A. His bead lig·hts were full on me when I was standing
by the car before I ever moved.
Q. Do you know w11y he kicked the front wheel of the car?
He didn't i;;a:v why he kicked it., did he T
page 28 ~ A. No, he didn't.
Q. And you Ray after he kicked the wheel he
went back to the side of the car?
A. Yes, sir.
Q. Where was be nt the time he was struck Y
A. Standing by the door.
Q. Right at the left hand door?
A_. Yes, sir, the driver's side.

,v
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Q. Was the left-hand door of your car dented in or bent
before the accident?
A. No, sir.
Q. Was the handle on the left door before the accident!
A. Yes, sir.
Q. You said you were expecting to turn left in Hilliard
RoadY
A. Yes, sir.
Q. Where were you going?
A. We were going home.
Q. Where did you live Y
A. We lived at 5908 Bremo Avenue below Westhampton
Sclw~

.

Q. That is in Henrico CountyY
A. Yes, sir.
page 29 } Q. And where does Mr. '"Waite's mother liveY
A. 69 something "\Voodrow Terrace.
Q. Then you had been to tbe home of his mother's and
were going back to your home T
·
A. Yes, sir.
Q. And you would have going up towards Greendale and
turned left to go back up Staples Mill Road, is tl1at right?
A. Yes.
Q. Had he commenced to make his turnA. Yes, he started his ttun.
.
Q. And. did the car go straight across at an angle across
Hilliard Road, do you remember Y
A. It was at an ang·le.
Q. 'Where did it stop?
A. With the front wheel clown in the 1ittle drivewav.
Q. You mean down in the litt)e drain or ditch Y ·
A. Yes, sir, right at the edge of the lawn.
Q. Right up against the people's lawn?
A. Yes, sir.
Q. Except for those one or two cars that passed you that
you thougl1t he· would stop nobody else had passed you?
A. No, sir.
Q. And how long waR it from the time that he ran into the
ditch until the accident happened Y As much as a
page 30 ~ minute, you think?

•

•

•

•

A. I don't know how Ion~ it would take someone to get out
of the car, around to the front, get back in and get out again.

I
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Q. In other words, from the time that elapsed from the
time the steering wheel went bad and it went in the ditch on
the right-hand side of the road was the time you take to get
out of the car once, go around and look and get in the car
the second time and get out and go to the side of the car f
A. Yes, sir.
Q. So you don't know just how long it was ·i
A. No, sir.
CROSS EXAMINATION.
By Mr. Boyd:

•

•

Q. Do you recall then that you stated several
minutes had passed?
A. Well, I should think it would take a few minutes for somebody to get out of the car, g·o around the front,
look under it, get back in the car try the wheel and get out
again and then go around again to the front and kick the wheel
and walk back.
·

page 31

~

•
page. 32

•

•

•

•

•

•

•

~

Q. As you were standing there you had no difficulty in seeing the approach of Mr. Bonich 's cad
A. No.
Q. And the lights, as you ~my, were full on you
page 33 ~ until you stepped back off of the road?
·
A. Yes.
Q. You had no difficulty in stepping back?
A. Oh, no, nothing at all.
Q. Did you give any signal to 1\ir. Bonich 's car as it approached in order to warn him of any difficulty you had had
with your steering?
A. No, I didn't because· I thong-ht he waR stoppin~, driving
up right straight in there with the J1ead lip:hts full on.
Q. There was no impediment or reason wl1y if Mr. Waite
had tried to do so for any reason that J1e couldn't have stepped
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back on the grass as you did,, was. thereY
A. I don't suppose so.

.

•

•

•

Q. And I understand you to say neither you nor Mr. Waite
attempted to flag that car for any assistance T
A. No.
Q. As the Bonich 's car approached I understood
page 34 ~ you to say that you didu 't attempt to flag iU
A. No, I didn't.
Q. And am I correct in this, that neither did Mr. Waite?
A. No.
Q. By no-I put my question in the negative-you meant
he didn't attempt to flag the Bonich car?
A. No, he didn't.
RE-DIRECT EXAMINATION.
· Bv l\fr. Haw:
··Q. Rosalie, you said yoit' told your husband that the car
was going to stop. vYhy did you tell him thaU What made
you think it was going to stop?
.
A. He came right straig·ht on up on that side of the road
with the headlig·hts right full on and I thought it was obvious
he co_uld see us and wasn't making any move to move out
again, coming right straight on up, and never turned out.

.

page 35

~

•

•

•

Q. Did you see him swerve at all or come
straight on as far as you know f
A. He came straight on as far as I know.

•

•

RE-CROSS EXAMINATION.
By Mr. Boyd:
Q. You said tlle reason you understood or thought the car
was going to stop was because it kept coming
page 36 ~ straigl1t towards yom· car T
A. Yes, in that lallf~ of traffic.
.
Q. It was a fact, was it not. that lane of traffic was pretty
thoroughly blocked by the right side of your cart

20

Supreme Court of Appeals of Virginia.
llfrs. Rosalie TV. 1Vaite.

A. Yes, our car I would say was blocking that lane of
traffic. Anyone to have avoided a collision would have had
to turn out and gone around into the eastbound lane and gone
behind the car.
Q. In other words, in order to avoid a collision Mr. Bonich
would have had to have gone to hls left side of the road at
that point?
A. Yes, sir.
Q. And, as I understand it, there was no action on the part
of Mr. Bonich's car such as slowing downA. He never slacked his speed.
Q. So you never had any reason from that standpoint to
think he was going· to stop?
A. No, except just the headlights approaching me.

page 37 ~

•

•

•

•

•

Mr. Bovd: Our motion is the usual motion as far as the
wording of it. Vl e move that the Court strike the plaintiff's
evidence for the reason that the plaintiff's decedent as a matter of law was guilty of negligence which was the proximate cause of his death, the reason for that being two-fold:
that he stopped his car in a place which was dangerous which
obviously he couldn't avoid. but we maintain he could afterwards move it. The second point which we rely particularly
on is that the plaintiff's decedent at all times had an opportunity to save himself, the same oppodunity that his wife had
and exercised, and it was no reason why l1e couldn't see, and
perhaps l1e did see and perhaps he didn't see, we don't know
whether he actually saw this car or not, but there is no evidence he didn't see it and the duty is on him in a place of
danger in a traffic lane on a l1eaYily traveled street where
that lane is completely blocked to step back just
page 38 ~ two or three or four steps, which would have been
all necessarv to ~ave himself.
We have a sizeable amount of autl10rity that at some time
we would like to point out to Your Honor on that point. I
assume Mr. Haw is relying on the last clear chance in this
case.
Mr. Haw: I don·'t have to.
Mr. Boyd: If he doesn't I certainly think be has no case,

Frank Bonich v. Rosalie \V. Waite, Adm'x., etc.

21

Mrs. Rosalie TV. Waite.

but if he does we have very recent authority that under facts
such as these the last clear chance doctrine would not apply
because this was concurring negligence right down to the. moment of the collision and I have those cases briefed here and
we are very sincere in our position about this matter.
The Court: I overrule your motion at this time. You may
renew your motion after all the evidence is in.
Mr. Boyd : · ~xception.

•

•

•

•

•

MRS. ROSALIE W. WAITE,
resuming the witness stand for further examination testifies
as follows:
·
page 39 ~

CROSS EXAMINATION.

By Mr. Boyd:
Q. Mrs. Waite., I understood your husband stopped the car
by applying the brakes f
A. Yes.
Q. And there was no trouble with the engine or motor as
far as you know?
A. No.
Q. Did he have any difficulty hearing or se~ing?
A. No.
Q. His eyesig·ht good and his hearing good?
A.. Yes. He had a physical examination every year.
Q. As I understood what you said a while ago, you. saw the
Bonich car app:roaclling?
A. Yes.
Q. And stated that, "Here comes a cad''
A. Yes·.
.
Q. And "It is p:oing to stop?"
A. No. I told him, ''Here comes a car." Then I closed the
door on my side and looked back at the head lights and they
were closer then and then I told him the car was going to
stop.
·
Q. Then you told him it was going to stop T
A. Yes.
Q. And then you stepped back up on the grass?
page 40} A. Yei::;.
Q. ..A.nd called your dog?
A. Yes.
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Q. And your husband was on the left side of the car, the
driver's side of the car 1
A. Yes.
Q. During all of this conversation you have stated t
A. Yes.

RE-DIRECT EXAMINATION.
By Mr. Haw:
Q. Did you have any idea on earth that car was going to
hit your car before it got right at you!
A. No, sir.
Q. Up to that time you said you thought it was going to
stop?
A. Yes.
Witness stood aside.

•
page 41 }

•

•

•

HENRY SIKKELEE,
being called for further examination, testified as

follows:

DIRECT EX.AMINATION.
By Mr. Clarke:
Q. Mr. Sikkelee, you have testified approximately where
you thought the 1Vaite car was prior to the impact. Did you
find any marks in the road, any tire prints or smooth marks
or anything in the road or on the shoulder which would indicate that the car had tried to be moved forward and they were
unable to because the front wheels weren't operating?
A. No, sir.

•

•

•

•

•

•

•

•

page 42}

•
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FRANK BONICH,
the defendant called on his own behalf, being first duly sworn,
testified as follows:
DIRECT EXAMINATION.
By Mr. Clarke:

•

•

•

•

•

page 46}

•

.

.

A. Well, I pad it on the speed I was going around twentyfive miles an hour. ~f I was going any faster,· I do~'t know it.

.

•

•

•

•

•

•

•

•

•

page 48}
Q. You have described riding down Hilliard Road there
with some cars approaching you and you testified you were
watching the rig·ht-hand side of the road. What effect, if any,
did tlle lights of the approaching cars have on your vision Y
A. They didn't have an~1 effect on me no more than ordinarily. In other word~., I can't recollect whether it was bright
lights or low lights as they do come in different conditions
turned on, but I was watching for the end of the road to keep
more to my side.
·
Q. Did you ever see Mr. aite prior to the impact between
the two vehicles?

,v

•
page 50 ~

•

CROSS EXAMINATION.

Bv Mr. Haw:
· Q. Mr. Bonich, how did you lose your leg?
A. On the railroad.
Q. Both of them?
A. Yes, sir.
.
Q. And you have artificial limbs from where?
A. My legs was cut off here (indicating above knees).
Q. And you say you were driving how fast Y

r~., .

I
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A. I would say twenty-five miles.
Q. You have seen the picture of this car, haven't you Y
A. Yes, sir.
Q. And you know this car was knocked thirty-six feeU·
A. No, sir.
Q. And Mr. Vvaite on the other side of the car was knocked
twelve feet t
A. Yes.
Q. How do you account for the fact it was knocked that far
when you were only running twenty-five miles an hour!
A. I wouldn't know, sir.
.
Q. You don't contend that your car, running twenty-five
miles an hour and you put the brakes on, would have hit a car
and knocked it thirty-six feet, do you?
Mr. Clarke: If Your Honor please, that is arguing with
the witness. The· witness has testified he doesn't
page 5f} know. I think he is asking the witness to state
.
his opinion or some judgment or something like
that.
...
•
•
•
•
Q. You he~rd the officer testify that this car was knocked
thirty-six feet, didn't you Y
A. Yes.
Q. And you say you were driving twenty-five miles an
hour?
. A. Yes, I would say twenty-five miles an hour. If I were
going over that I don't know, sir.
Q. Did you or did you not put on your brakes? You said
you put them on.
A. I tried to apply the brakes at the moment it came to me
that I saw that car, yes., sir, the best I could.
Q. And yon were twenty-five feet from the car l
A. That I can't say, but I judge that was the distance, sir.

•

•

•

•

•

•

page 55 ~
Q. And the lights clicln 't bother ·you at all as to driving¥
A. Didn't bother me any more than ordinary.

•

•

•

'
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page 60

r
•

•

•

•

MRS. ROSALIE WAITE,
called on behalf of the prosecution, being first duly sworn,
testified as follows :

DIRECT EXAMINATION.
By 1\fr. Ratcliffe:

•

•

•

•

•

page 61 ~

•

•

•

Q. The front wheelsf
A. Yes, in the gutter. We sat there in the car a few minutes
nncl I said, ''You know we will have to get somebody to help
us move it if you can't steer it.'' So he opened the door on his
side and I got out. The dog got out. Both of us walked
around and looked at the front of the car. He walked around
m1d kicked the wheels and~ car had passed us comingQ. Going in the opposite direction Y
A. Going east and I asked ·him why he didn't. hail him
because I knew we were going to need help and I don't remember what he said and I looked down this way
page 61% } and quite a ways down I could see headlights approaching. I said, '' Here comes another car''
und I had walked back up and was standing by the side of the
car and as I saw by the headlights of the car full on us he was
coming up still stra.igh t on the westbound lane. So I stepped
back over onto the edge of the grass and called my dog so he
wouldn't be messing around there and then I looked back and
I realized the car was right there and he never-he evidently
attempted to turn when he was right there in front of me and
I knew he was bound to hit and our car spun down the road
mid the other car went off at an angle and I ran around the car
this way and looked underneath the car because I thought
probably that was where my husband would be. I knew he
was standing by the car and he couldn't miss him. Then I had
to hunt for him and found him in the driveway. I started for

I
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!

l

the house and the people came out and they called the
ambulance.

•

•

•

•

•

•

•

•

•

•

~

page 62

Q. Was anything there to prevent his headlights from showing you up and showing your cart
A. No, sir, because I was standing right straight there.
This isn't according to scale because the car wasn't up in the
ya.rd and I was standing there and I just stepped back here .

•

•

•

•

•

By Mr. Ratcliffe:
·Q. ,vhen he swerved his car how close was he to your car_.
the front of his cart
A. Not more than about 3 feet; right at it bepage 63 ~ cause it was right at me. I could have reached
right over and- touched it.

page 74

•

•

•

•

•

•

•

•

~

•

MRS. ROSALIE W. WAITE,
being recalled in rebuttal, testified as follows:
DIRECT EXA:MINATION.
Bv Mr. Haw:
·Q. You have already testified to this, but in the light of :M:r.
Bonich 's statement I wish to have you again testify to the
question. Mr. Bonich stated that he didn't see your car beeause of certain lights approaching. When Mr. Bonich was
approaching your car were there any cars travelling in the
opposite direction; tliat is, going east along the road at that
pointT
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II

. A. When I saw the headlights of Mr. Bonich 's car tliere
were no cars between me and the headlights.
Q. And did any cars pass you at or about the time Mr.
Bonich was approachingT
·
· A. No, because the cars had gone before I ever saw Mr.
Bonich 's headlights.
: Witness stood aside.
J>age 75}

•

•

•

•

Mr. Boyd: If Your Honor please, at this time and at the
conclusion of all the evidence we would like to renew our
former motion to strike the plaintiff's evidence; first, on the
p:round there has been no proof of primary negligence; second,
on the ground in any event the decedent has been shown to be
us a matter of law guilty of negligence on his part which wae
the proximate and not a remote cause of his death.
(The motion was argued at length)
The Court : The motion is overruled.
Mr. Boyd: Exception .

•

•

•

•

•

pnge 78 ~

•

•

Mr. Boyd: The defendant excep'ts to the Coµrt's refusal
to give Instruction A as tendered on the ground that the

instruction sets out properly the law involved.

•

•

•

•

•

•

•

•

page 79}

•

The defendant excepts to the giving of Instruction 5-A by
the Court upon the ground that t~e instruction as written
destroys the defense of contributory negligence and would
permit a recovery by the plaintiff in the £ace of the defense of
eontributory negligence instructions, and in addition the defendant contends that there was no evidence of any last clear

~
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chance on the part of the defendant that was not likewise
available to the plaintiff for which reason any instruction on
the theory of last clear chance would be erroneous.
page 80 ~ Further, there is no evidence that under any
circumstances could the defendant have seen the
plaintiff himself and even though a last clear chance instruction might be applicable on the claim for the recovery of
damages to the automobile, it could not apply to the death
claim since the decedent was hidden from the defendant's
view by his automobile, whereas the decedent could at all ti.mes
have seen the defendant's lights as they,approached.
The defendant further ·excepts on the ground that the
jntroductory paragraph of the instruction in effect does away
with the defendant's contributory negligence instructions and
would be highly misleading to the jury.
The defendant excepts to the giving of Instruction No. 6 for
tlle reason it does not distinguish between the claim for the
damage to the car, which is an asset of the decedent's estate,
as distinguished from the claim for the decedent's death,
which is not such an asset, in the light of the evidence from
which it was possible for the jury to find that the decedent had
1~ot been negligent in failing to remove his automobile, but Im
had been negligent in failing to remove himself to a place
of safety.
This exception also applies to Instruction 5-A.
page 81

~

('rhe instructions were read to the jury by the
Court, the case was argued by counsel for both
parties, the jury retired to consider its verdict and thereafter
returned the following verdict: "'Ve, the jury, on the issue
joined find for the plaintiff and assess her damages at $10,000
and $250.00 value of the car.'' And were thereupon discharged from further consideration of the case.)
Mr. Boyd: If Your Honor please, the defendant moves to
set aside the verdict o'f the jury on the ground it is contrary
to the law and the evidence, without evidence to support it
and for misdirection of the jury and because of the admission
of improper evidence.
The Court : The motion is continued.

•

•

•

•

A Copy-Teste:

M. B. WATTS, C. C.
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