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The defendant also contends that the plaintiff cannot main-
tain this suit because Section 22-176 of the Code of Virginia
limits such a suit to 30 days after the date of the order entered
pursuant to Code Section 23-173.

Code Section 23-176 reads as follows: ‘‘For a period of
thirty days after the date of an order entered by the Circuit
Court * * * certifying that a majority of the qualified electors
voted in favor of the issuance of bonds, as herein provided
any person in interest shall have the right to contest the
legality of such bonds or the taxes to be levied for the pay-
ment of the principal and interest of the bonds, after which
time no one shall have any cause or right of action to contest
the legality or regularity of the election or the validity of the
bonds or the validity of taxes necessary for the payment of
the principal and interest of such bonds or for any cause what-
soever. If such contest shall not have been begun within
thirty days herein preseribed, the authority to issue the bonds
and validity of the taxes necessary to pay the principal and
interest of bonds, shall be conclusively presumed and no Court

shall have authority to inquire into such matters.”’
page 125} This is a statute of limitations on the right to
contest the legality of a school bond issue clection
and it is limited in its application to a contest of such an elec-

~ tion and the things necessarily incident to such election. -

It has no application to a proceeding such as this, where the
legality of the election is admitted but the contention is made,
as here, that due to the happening of a subsequent event the
proceeds of the bond issue cannot be lawfully expended for
the purpose for which the bonds were voted.

The authorities are well settled that the right of a resident
taxpayer to invoke the aid of a court of equity to prevent
an illegal disposition of the moneys of the county are beyond
dispute. Adppalachian Power Co. v. Town of Galax, 173 Va.
329, 4 S. E. (2nd) 390, 332 (1939) and authorities there cited.

In so holding the Court in a unanimous opinion written by
Mr. Chief Justice Campbell, said (173 Va. 332): ““In Cramp-
ton v. Zabriskie, 101 U. S. 601, 609, 25 L. (ed) 1070, it is
said: ‘‘Of the right of resident taxpayvers to invoke the inter-
position of a court of equity to prevent an illegal disposition
of the moneys of the county or the illegal creation of a debt
which they in common with other property holders of the
county may otherwise be compelled to pay, there is at this
day no serious question. The right has been recognized by
the State courts in numerous cases; and from the nature of
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the powers exercised by municipal corporations,
page 126 | the great danger of their abuse and the necessity

of prompt action to prevent irremediable injuries,
it Would seem eminently proper for courts of equity to inter-
fere.’

In Appalaclnan Power Co. v. Galax, supra the Court further
said (173 Va. 1329): “‘In Redd v. Supervisors of Henry
County, 31 Gratt (72 Va.) 695, the determinative question was
the right of a citizen and taxpayer to file his bill in equity to -
enjoin the board of supervisors from issuing bonds for the
payment of the County subscription to the stock of a railway
company. In delivering the opinion of the Court, Judge
Burks, Sr., said, ‘The jurisdiction of a court of eqmty in a
case like the present, unless it has been taken away by statute,
is too well established to admit of dispute.’ ”’

See also Lynchburg R. R. Co. v. Dameron, 95 Va. 554, 28
S. E. 951 (1898).

In the case at bar the ballot voted on was as follows:

‘‘Shall Hanover County contract a loan in the amount of
one million ($1,000,000.00) Dollars, and issue bonds there-
for in that amount for the purpose of providing funds to
supplement State School Construction Funds for the con-
struction of school improvements in said county for white and
negro school children, including the purchase of sites for:
school buildings or additions to school buildings, the construc-
tion of school bmldmo gs, or additions to or alterations of exist-
ing school buildings, and the furnishing and equiping of school
buildings or additions to school bulldlnws ”

The order calling the election was entered 27 June, 1953
by this Court and the date fixed for said election was 14 July,
1953.

page 127 }  The above question submitted was voted in the

©  affirmative at said election and 20 October, 1953

the order was entered by this Court pursuant to Code Section
22-172.

At the tlme Y hen the elect1on was held Section 140 of the

of Viy

was in full force and effect. This
section ided: ¢ “Y_hy_e_a.n.d_cglm-_e.dthﬂ ren shall not be
faught In the same schogl,”’
iiihls section 1s a part of Article ix of the Constitution and
it is inconceivable that any part of that Article would have
been adopted without the incorporation of Section 140 therein.
At the time when said election was held Code Section 22-
221 was also in full force and effect. This section was as
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follows: ‘“White and colored persons shall not be taught in
the same school, but shall be taught in separate schools, under
the same general regulations as to management, usefulness
and efficiency.””

At the beginning of the public school system in Virginia by
the Act 1869-70 c. 259 S. 47 (Code of 1873, p. 694) and continu-
ing through all subsequent Codes of Virginia (Code 1887, Sec.
1492; Code 1919 Section 719) to the present Code the declared
law of Virginia has been that white and colored children were
to be educated in separate schools.

The Supreme Court of the United States when its member-
ship consisted of great judges who were educated in constitu-
tional law and who respected the Constitution of the United
States and the high office which they held had occasion to
construe the XIV Amendment of the Constitution of the
United States in Plessy v. Ferguson, 163 U. S. 537, 40 L. (ed)

256, 16 S. Ct. 1138 (1896).
page 128 }  In construing the XIV Amendment in that case
My. Justice Brown, speaking for the Court, said:

“¢The object of the amendment was undoubtedly to enforce the
absolute equality of the two races before the law, but in the
nature of things it could not have been intended to abolish
distinetion based upon color, or to enforce social, as distin-
guished from political, equality, or a commingling of the two
races upon terms unsatisfactory to either. Laws permitting
and even requiring their separation in places where they are
liable to be brought into contact do not necessarily imply the
inferiority of either race to the other, and have been gen-
erally, if not universally, recognized as within the com-
petency of the State legislatures in the exercise of their police
power. The most common instance of this is connected with
the establishment of separate schools for white and colored
children, which have been held to be a valid exercise of the
legislative power even by Courts of States where the political
rights of the colored race have been longest and most earnestly
enforced.”’

This Court does not agree with the opinion in %‘gw_n/v.
Board of Education, supra that what was said in Plessy v.
Ferguson about schools was dictum. It is true that case arose
under a statute separating the races in railway coaches. But
the Court was construing the XIV Amendment and what it
said with reference to schools was directly in point because
if the amendment prohibited segregation in the one case then
it prohibited it in the other. In any event Plessy v. Ferguson
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was decided by one of the greatest bodies of
page 129 } Judges who ever sat upon the Supreme Court of

the United States; and this decision was reaffirmed
when the direct issue of the separation of the races in schools
came before the Court in Lum v. Rice, 275 U. S. 78, 72 L. (ed.)
172, 48 S. Ct. 91 (1927). In an able opinion written by Mr.
Chief Justice Taft, who was one of the greatest judges thus
far produced by America, probably second only to Marshall
as a judge, said: ‘‘The question here is whether a Chinese
citizen of the United States is denied equal protection of the
laws when he is classified among the colored races and fur-
nished facilities for education equal to that offered to all,
whether white, brown, yellow or black. Were this a new ques-
tion, it would call for a very full argument and consideration,
but we think that it is the same question which has many times
been decided to be within the constitutional power of the state
legislature to settle without intervention of the Federal Courts
under the Federal Constitution.”’

The Constitution of the United States is a written docu-
ment. A particular section cannot mean one thing at one time
and another and different thing at another time.

As Judge Cooley in his great work on Constitutional Lim-
itations has pointed out (8th Ed. 124) ‘“* * * Tt is with special
reference to the varying moods of public opinion, and with a
view of putting the fundamentals of government beyond their
control, that these instruments are framed; and there can be
no such steady and imperceptible change in their rules as in-
heres in the principles of the common law. The beneficient

maxims of the common law which guard person
page 130 | and property have grown and expanded until they

mean vastly more to us than they did to our an-
cestors, and are more minute, particular and pervading in
their protections; and we may confidently look forward in the
future to modifications in the direction of improvement.
Public sentiment and action effect such changes, and the courts
recognize them; but a court or a legislature which should
allow a change in public sentiment to influence it in giving a
written Constifution a construction not warranted by the in-
ention of its founders, would be justly chargeable with reckless
disregard of official oath and public duty; and if its course
could become a precedent would be of little avail. The vio-
lence of public passion is quite as likely in the direction of
oppression as in any other; and the necessity for bills of right
in our fundamental laws lies mainly in the danger that the
legislature will be influenced by temporary excitements and
passions among the people to adopt oppressive enactments.
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‘What a Court is to do thereforve is fo declare the law as
awritten, leaving to the people themselves to make such changes
as new circumstances may require. The meaning of the Con-
stitution is fixed when it is adopted, and it is not different at
any subsequent time when a court has occasion to pass upon
it.”

In the Judge’s Cases, 102 Tenn. 510, 532 (1899), the Court
said: ‘‘The rule stare decisis is peculiarly applicable in the
construction of written constitutions. Says Mr. Cooley: ‘A
cardinal rule in dealing with written instruments is that they
are to receive an unvarying interpretation and that their

practical construction is to be uniform. A con-
page 131 } stitution is not to be made to mean one thing at one

time and another at such subsequent time, when
the circumstances may have so changed as perhaps to make
a different rule in the case seem desirable. A principal share
of the benefit expected from written constitutions would be
lost if the rules they establish were so flexible as to bend to
cireumstances or be modified by public opinion’ Constitutional
Limitations (2nd Ed.) Star page 52.”’ '

Such was the law on 14 July, 1953. It had been twice de-
cided by the Supreme Court of the United States that the
separation of the races in the publiec schools was within the
police power of the states unaffected by the XIV Amendment.
The same view had been taken by the Courts of Massachusetts,
Ohio, New York, California, Kansas, North Carolina, Indiana,
Missouri, Arizona, Nevada, and the inferior Federal Courts.
%lqggz \), Rice, 275 U. S. 78, 86, 72 L. ed. 172, 177, 48 S. Ct. 91
- (1927).

If the voters had sought the best legal advice prior to 14
July it must have been that segregated public schools were
legal. In faet no other public school was permitted in Vir-
ginia.

The law presumes every man to know the law. Wimbish v.
Commonwealth, 75 Va. 839 (1880); Evans v. Michaelson, 146
Va. 64, 135 S. E. 683 (1926) ; Xippas v. Commonwealth, 141
Va. 497, 126 S. B. 207 (1925); Camp Mfg. Co. v. Green, 129
Va. 360, 106 S. E. 394 (1921) ; McKinster v. Garrott, 3 Rand.
554 (1825); Hicks v. Wynn, 137 Va. 186, 119 S. E. 133 (1923);
and Dickenson v. Buck, 169 Va. 39, 192 S. E. 748 (1937).

It must be conelusively presumed that when they

page 132 } voted for the bond issue on 14 July, 1953, that they

knew of section 140 of the Constitution and its

contents and section 22-221 of the Code and its contents. At

that time it was a matter of common knowledge that only
segregated public schools could be operated in Virginia.
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Indeed the very ballot that they voted specified that the
bond issue was for white and negra schools. Indeed at that
time no other issue could have been submitted to them. Sec-
tion 140 of the Constitution of Virginia and Section 22-221 of
the Code were in full forece and on 14 July, 1953 no inferegated
public sehool could have been lawfully operated in Virginia.

The bond issue was, therefore, voted for such schools as
could have been lawfully erected on 14 July, 1953, that is
segregated schools, the white schools for white children and
the negro schools for negro children. No other proposition
could have been or was contemplated by the voters.

In Brown v. Board of Education of Topeka et al., 347 U. S.
483, 98 L. Ed. 873, 74 S. Ct. 686, 692 (1954) the Supreme Court
of the United States in a purely political opinion based on
certain psychology books overruled Plessy v. Ferguson, supra
and Lum v. Rice, supra and we are for the first time in Ameri-
can Judicial History presented with an opinion which over-
rules well considered and rightly considered opinions by some
of the greatest American judges on the authority of the un-
established opinions of certain psychologists.

Mr. Chief Justice-Paft-wasamucir greater-and ahler_judee
tham 1s any member of the present Court. Wherever lawyers

are assembled his opinions are treated with the
page 133 } greatest respect. The same may be said for Mr.

Justice Brown,, He was a great judge and law-
yers respect and admire his opinions. But their successors
on the Court which they once honored sece fit to overrule their
opinions on the authority of the opinions of certain psycholo-
gists who have no training in the legal field or knowledge of
Constitutional law.

It is generally conceded that Dred Scott v. Sanford, 19 How.
393-633, 15 L. ed. 691-795 (1857) had the most disastrous
effect on the American nation. Examination of the opinion
of the Court shows that it was based upon numerous au-
- thorities and well reasoned.

But Brown v. Board of Education of Topcka, supra con-
signs to the scrap heap the opinions of some of the greatest
judges who have sat on the bench on the worthless opinions
of certain psychologists and it like Dred Scott v. Sanford,
supra may well have as disastrous effects on the American
people.

Unfortunately the present Court has the power-not the
right-to re-construe the XIV Amendment and having done so,
however erroneous and worthless its opinion may be, the
several states are bound by it.

Whereas on 14 July, 1953 only segregated schools were
authorized in Virginia, to-day if the State remains in the
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public school business it can in the future operate only non-
segregated schools. The inferior Federal Courts are hound
to enforce whatever decree the Supreme Court may enter in
Brown v. Board of Education, supra and the people of Vir-
ginia are helpless.

It may require further litigation with persons not parties
to the litigation in Brown v. Board of Education, supra before

the non-segregated system can be put into cffect.
page 134 } But that is a mere quibble. If the State continues
the public school system it is inevitable that its
pubhc schools must be operated on a non-segregated basis.

Therefore, the school buildings to be constr ucted out of the
proceeds of 'the bond issue here will have to be operated as
non-segregated schools.

It follows that the bonds were voted for the building of
segregated schools both white and negro. If the money is
spent now, the schools that will be built with it must be in-
tegrated or non-segregated schools.

Is this such a change as will invalidate such bond issue?

Marsh v. Board of Supervisors of Fulton County, 10 Wall
1076, 19 L. ed. 1040, 1042 (1871) appears to be the leading
case on this subject.

In 1853 the Mississippi and Wabash Railroad Co. was in-
corporated by the Legislature of Illinois and authorized to
construct a line from Warsaw on the Mississippi to the east
line of the State. In September, 1853 the Board of Super-
visors of Fulton County, through which the projected line was
to run ordered that the question be submitted to the voters of
the county at the ensuing November election whether the
county should subscribe $75,000.00 to the capital stock of the
Company and a like sum to the Petersburg and Springfield
Railroad Company payable in the bonds of the county, such
bonds not to be issued to the former company until its secre-
tary should certify to the Board that $700,000.00 had been
subseribed to its stock and 5 per centum thereof had been
paid. At the ensuing election the vote was taken and a ma-

jority of the voters voted for these subscriptions.
page 135} In February 1857, before the bonds had been

issued, as is the case here, the Legislature of
Illinois amended the charter of the Mississippi and Wabash
Company by which the railroad was divided into three divi-
sions each under a separate corporation.

TFollowing the direction of the Board, its clerk subscribed
the $75, 000 00 worth of bonds to the Centl al Division.

Later an effort was made to collect 15 of the bonds thus
issued.
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Mr. Justice Field, speaking for the Court, said: ‘‘The
question presented for our comsideration are, first, whether
the bonds issued by the Clerk of the County Court of Fulton
County to the Central Division of the Mississippi and Wabash
Company were at the time of their issue, valid obligations of
the County of Fulton, and whether they have become obli-
gatory upon the county by an subsequent ratification.

* * % * -4

“‘The amendatory Act of 1857 dividing the road into three
divisions and subjecting each division to the control and ma-
nagement of a different Board, clothed with all the powers of
the original Board, so far as the division was concerned,
worked a fundmental change in the character of the original
corporation, and created three distinet corporations in its
place. A subseription to a company whose charter provided
for a continuous line of railroad 230 miles across the State,
was voted by the electors of Fulton County; not a subseription
to a company whose line of road was less than 60 miles, and,
which disconnected from the other portions of the original
line, would be of comparatively little value.”’

The Court then held that the Board was without authority
to issue the bonds and that no act on its part could validate

such bonds. That only another election by the

page 136 } voters could validate the same.
In Whitner v. Woodruff et al., 68 Fla. 465, 67 S.
110 (1914) bonds had been voted for the construction of speci-
fied roads. The authorities charged with the building of said
roads attempted to alter the route designated and to substi-
tute a different route. An injunction was sought by certain
taxpayers to restrain the diversion. The chancellor denied
the relief. On appeal to the Supreme Court that Court re-
versed the case and in so doing said after quoting the chan-
cellor’s language: ‘‘From this langnage we understand the
holding to be that the county commissioners may change the
proposed route within a municipality after a different loca-
tion has been submitted to popular vote as the one to be paved.
To this we cannot give our assent. While the citizens might if
requested, have such confidence in their officials as to give
them power in general terms, yet, when the request is for
specific limited power, those officials must keep within its
limitations. If the county commissioners obtain the consent
of the people by a vote to pave at public expense a designated
road or street, those owning property fronting on that road
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or street may justly complain, if the officials undertake to pave
not that street, but another parallel street three blocks dis-
tant.””

* # & * *

‘““Whether as taxpayers seeking to prevent the further un-
authorized expediture of money, or as abutting owners pe-
culiarly interested in the diversion of the proposed route, the

complainants have a standing in a court of
page 137 } equity.”’
In Ravenswood S. & G. R. Co. v. Ravenswood,
41 W, Va. 732, 24 S. E. 597, 56 A. S. R. 906 (1896) a vote was
had in the town of Ravenswood for the purpose of subscribing
$3,000.00 in the stock of a railroad company on the under-
standing that the railroad would be built as then located
through the corporate limits of the town. After the vote was
taken the railroad company changed the location of its road
so as to throw its line without the corporate limits of the
town and several hundred feet to the south thereof.

In denying the railroad company’s petition for a writ of
mandamus to require the issuance of the bonds, the Court
said (56 A. S. R. 910):

““The change of the settled location of the road, as under-
stood by the voters at the time they gave their assent to the
issuance of the bonds, whether for the benefit of the plaintiff
or others, is undoubtedly a breach of the condition of their
authorization, and an abandonment of the plaintiff’s right to
demand them.”’

In State v. County Court of Davis County, 64 Mo. 30 (1876)
an election was held for the purpose of issuing bonds for
ihe building of a railroad and the location of a station within
one mile of the town of Pattonsburg. The County Court re-
fused to issue the bonds because of a breach of the condition.
Mandamus was sought to compel the issuance of the bonds.
It was admitted that the railroad and station had not been
built within one mile of the town but the excuse was made
that the change had been made “‘at the request and desire”’
of the inhabitants of said town.

In denying the writ the Court said: ‘It is obvious that this

could constitute no valid excuse for the non per-
page 138 } formance of the conditions which were the basis
of the subscription. For the power of the voters
* * # s purely statutory, and exhausts itself when such voters
give expression at the polls of their assent to or dissent from
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the proposed subscription. Any subsequent action on their
part, therefore, being unknown to the law, is possesser of no
legal validity and can by no means absolve the railroad com-
pany from the conditions which were imposed at the tlme the
vote to subscribe was taken * * *.”’

In Norsen v. Town of Port Washmgton et al., 37 Wlsc. 168
(1875) the town subscribed to the stock of a railroad com-
pany with a definite route fixed for the construction of the
road at the time. Subsequent to that date the railroad made
a change in its route which the Court held was a material
change. It then held that the taxpayers of the town could
maintain a suit to enjoin the issue of bonds in payment of stock
subseription for which the town was no longer bound.

It is true that Board of Public Instruction v. State, (Fla.)
75 8. (2nd) 832 (1954) the Court held that where a bond issue
for schools was voted prior to the decision in Brown v. Board
of Education, supra that the validity of the bond issue was
not affected by that decision. This Court has read the main
opinion by Terrell, justice, the concurring opinion by Murphy,
justice, and it is not 1mp1 essed with elthel the reasoning or
the correctness of the opinion and concurring opinion, and
does not feel bound to follow such case, even thouoh it may be
a school bond case, in the face of the Qvewvhelmmo' wewht

of authorlty to the contrary on the issue “here in-

page 140 } volved.
As was so clearly pointed out by Matthews, jus-
tice, in his dissenting opinion in that case (75 S. (2nd) 848-9):

““The proposed bond issue as submitted to the free-holders
was for the purpose of building and improving separate
schools for negro and white. children, and, as has been noted,
is in direct conflict with the United States Constitution, as
now construed by the Supreme Court of the United States in
the Brown case. Therefore the purpose for which the money
is to be expended is illegal. The purpose being illegal, it
follows that the bonds are illegal. The purpose for which
said bonds were to be issued cannot now be changed to build
and improve schools where negro and white children may be
permitted or foreed to attend the same schools. Such purpose
would be in direet conflict with the Constitution of the State
of Florida and in violation of the contractual obligations with
the freeholders.”’

In Turkey v. Omaha, 54 Neb. 370, 74 N. W. 613, 69 A. S. R.
711 (1898) honds were voted for the acqu1s1t10n of land for and
the erection of a market thereon. After the election the town
authorities sought to erect the market on a park owned by the
municipality. The Court held that this was a diversion of the
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purpose for which the bonds had been voted and that at the
suit of a taxpayer an injunction would be issued. In so hold-
ing the Court said: (69 A. S. R. 714): ¢“That when the
governing body of a municipality is authorized by a vote of
the people, and only thereby, to incur a debt for a particular
purpose, such purpose must be strictly complied with, and
the terms of the authority granted be strictly and fully pur-
sued, is so well settled that it would be idle to cite authorities
on the proposition.”’
page 141}  See also, to the same cffect, Harshman v. Bates
County, 92 U. S. 569, 23 L. ed. 747 (1876).

The underlying position of the Supreme Court in Brown.
v. Board of Education, supra, is something more than mere
non-segregated education. It goes further than this. From
what was said in McLaurin v. Oklahoma State Regenls, 339
U. S. 637, 70 S. Ct. 851, 853-4 (1950) the object is so far as that

Court can coerce the States, to compel complete socialization -

of the races. In a graduate school it was held the assigning
of a special seat and table in the class room and library and a
specific table in the cafeteria to a negro student violated the
XIV Amendment. Under this decision no regulation can be
imposed as to where the respective children will sit in the
class room and the library or what part they will play on the
athletic fields and no restraint can be placed by the school
authorities as to how they will be served in the cafeteria or
where they shall sit after being served; nor can the school
authorities prevent or prohibit the ‘“‘intellectual commingling
of the students.”” (339 U. S. 641, 70 S. Ct. 854)

That is the real underlying purpose of the political opinion
rendered by the Supreme Court in Brown v. Board of Educa-
tion, supra, and that is the real objective of the psychologists
whose opinions the present Supreme Court regards more
highly than the ablest and soundest opinions of its great pre-
decessors.

Is this such a change from the situation that existed when
the bonds were voted as renders the expenditure of the pro-

ceeds thereof for non-segregated school building
page 142 } invalid?

From an examination of the law which has here-
tofore been cited the Court is of the opinion that the change
wrought by the Supreme Court since 14 July, 1953 makes any
expenditure from the proceeds of the bond issue for non-
segregated schools illegal.

An injunction will therefore be issued restraining the school
board from issuing said bonds or using them.for any school
purpose.
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If the people are interested in building non-segregated
schools another election may be readily held to determine this
issue. :

LEON M. BAZILE, Judge.
13 May, 1955.
page 143 }

» # * #* &

ORDER.

This cause came on this day to be heard upon the Bill of
Complaint and a Demurrer thereto and was argued by counsel.

The Court being of the opinion that the Bill of Complaint
is sufficient in law, doth find that the Demurrer thereto is not
well taken, and,

THEREFORE, doth adjudge, order and decree that the
same be and it is hereby overruled.

Enter.
LEON M. BAZILE, Judge.
28 June, 1955.

* * ] * #®
page 144 }
) #* #® * »
DECREE.

This cause came on this day to be heard upon the Bill of
Complaint and on Answer thereto, a Demurrer to the Bill of
Complaint having previously been overruled, and was argued
by counsel.

The Court doth find that on June 27, 1953, in Case No. 24 A,
styled ‘‘Bond Issue,’’ this Court entered an Order fixing July
14, 1953, as the date for a bond issue election, pursuant to
Paragraphs 22-167 to 22-178, Code of Virginia, 1950, pre-
scribing the following as the form of official ballot :
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- ““Shall Hanover County contract a loan in an amount of
ONE MILLION ($1,000,000.00) DOLLARS, and issue bonds
therefor in that amount for the purpose of providing funds
to supplement State School Construction Funds for the con-
struetion of school improvements in said County for white and
negro school children, including the purchase of sites for
school buildings or additions to school buildings, the construe-
tion of school buildings, or additions to, or alterations of
existing school buildings, and the furnishing and equipping
of school buildings, or additions to school buildings.”’

THAT on July 14, 1953, an election was held pursuant to the
above Order with the result that a majority of the electorate
of Hanover County voted in the affirmative; that by voting in
' the affirmative on the aforementioned question, the
page 145 } voters of Hanover County authorized a Bond
Issue for the purpose of providing funds for

segregated schools;

THAT as a result of a decision of the Supreme Court of
the United States in Brown v. Board of Education of Topeka,
347 U. S. 483,98 L. ed. 873, 74 S. Ct. 686 (1954) the operation
of racially segregated schools is now unconstitutional and
illegal ;

THAT as a result of the aforementioned decision of the
Supreme Court of the United States any money which the
County School Board of Hanover County now expends from
the proceeds from the sale of said bonds for the construction
of new school buildings, or for additions to, or alterations of
existing school buildings, or for the furnishing and equip-
.ping of school buildings, will now be for a purpose other than
that authorized by the voters of this County.

The Court doth accordingly adjudge, order and decree that
the defendant herein, The County School Board of Hanover
County, Virginia, be, and it is hereby perpetually enjoined
from spending the proceeds from the aforementioned Bond
Issue for the purpose of constructing school improvements,
for purchasing sites for school buildings, or additions thereto,
for making additions to, or alterations in existing school
buildings, or for the furnishing and equipping of school build-
ings, or additions thereto, or for any other purpose, whether
the proceeds from said Bond Issue now be in the hands of the
defendant or be hereafter received by the defendant.

The Court doth further adjudge, order and decree that the
defendant herein be, and it is hereby perpetually enjoined
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from selling any bonds authorized by the aforementioned
election of July 14, 1953, which remained unsold on May 13,
1955.

It is further ordered that the complainant recover his rea-
sonable costs herein.

Enter.
LEON M. BAZILE, Judge.
28 June, 1955.

# * ® » »
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ORDER.

It appearing to the Court that a permanent injunction was
awarded against the defendant by decree entered in this cause
June 28, 1955, which decree of injunction has been spread in
Chancery Order Book #27, page 103, in the Clerk’s Office of
this Court; and that said decree of injunction in paragraph
thereof next to the last was worded, in part, as follows: “* * *
whether the proceeds from said bond issue now be in the
hands of the defendant or be * * *’7; and it further appearing
to the Court that to enjoin the spending of any balance remain-
ing unspent of the proceeds from the comparatively small
number of bonds sold prior to the institution of this suit would
be impractical, it is hereby ordered that said language : ¢‘* * *
whether the proceeds from said bond issue now be in the hands
of the defendant or be * * *’” be and the same is now inopera-
tive and void; and to this extent, but in no other respeet, the
said injunction decree of June 28, 1955, is amended.

Enter.
LEON M. BAZILE, Judge.
8 July, 1955.

£ ® #» ® %

page 148 }



School Board of Hanover County, Va. v. S. W. Shelton 29
NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR.

To Francis A. Taylor, Clerk, Circuit Court of Hanover County,
Virginia:

The Defendant, County School Board of Hanover County,
Virginia, by its attorneys, hereby gives notice of its appeal
from the final decree entered in the above styled cause on
June 28, 1955, under the provisions of which the said Defend-
ant School Board was perpetually enjoined from selling any
bonds authorized by an election of the voters of Hanover
County, Virginia, on July 14, 1953, which remained unsold on
May 13, 1955, and wherein costs were awarded against the
Defendant.

The Defendant School Board assigns the following errors:

1. The Court erred in granting the injunction of June 28,
1955.

2. The Court erred in holding that it had jurisdiction to act
following the expiration of thirty (30) days after entry of the
order of October 20, 1953, authorizing the sale of the bonds
pursuant to the election.

3. The Injunction Decree was contrary to the law and the
evidence for the following reasons:

(a) The Court erred in finding in its decree (1) that by the
election of July 14, 1953, the voters of Hanover County au-
thorized a bond issue for segregated schools, (2) that the

operation of racially segregated schools is now

page 149 } illegal, and (3) that any money which the School

. Board now expends from the proceeds of sale of

such bonds will be for a purpose other than that authorized
by the voters.

(b) The Court erred in failing to find as a fact in its decree
that the question submitted to the voters recited in general
language the school improvements for which the proceeds of
the bonds would be used, and the Court erred in failing to find
as a conclusion of law that following the election the School
Board could determine by resolution the particular school
improvements for which the proceeds of the bonds or any
portion thereof should be used.

(¢) The Court erred in failing to find as a fact in its decree
that the voters, by their answer to the question submitted,
authorized the issnance of bonds for the purpose of providing
funds for the construction of school improvements for ‘white

e
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and negro school children, without specifying the nature of the
improvements or the manmner in which they were to be used
by white and negro school children.

(d) The Court erred in failing to find as a fact in its decree
that at the time of the election the voters were aware that the
case of Brown v. Board of Education of Topeka and three
other cases involving the same issue were then pending be-
fore the Supreme Court of the - United States, were aware of
the issue raised in said cases, were aware of the uncertainty
of the decision to be made, and notwithstanding such uncer-
tainty by their vote gave the School Board a general authori-
zation to issue bonds and use the proceeds for construction
of school improvements for white and negro school children
in such manner as it might deem proper.

4. The Court erred in overruling the Defendant’s demurrer
for the following reasons:

(a) For the same reason assigned in paragraph two above.

(b) The Bill of Complaint read in conjunction

page 150 } with the particular bond issue proceedings taken

in this court and the law applicable thereto, of

which the Court took judicial notice, was insufficient in law,

in that the bill when so read shows on its face that the reso-

lution of the School Board submitted the general question of

providing funds for school improvements without specifying

the particular improvements or purposes for which the pro-
ceeds of the bonds should be used.

ROBERT R. GWATHMEY, IIT
Of Counscl for Defendant.

Filed Aug. 24, 1955.
Teste:
L. A. TAYLOR, Clerk.

® #* ® # #*
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STIPULATION.

The Complainant and the Defendant herein, by and through
their respective attorneys, hereby stipulate and agree that all
papers and documents filed and orders entered relative to a
Bond Issue Election held in Hanover County on July 14, 1953,
designated in this Court as Case No. 24-A (1953) entitled
“‘Bond Issue’’ constitute a part of the record in this case and
the Clerk of this Court is requested to incorporate the papers
and orders incident to said ‘‘Bond Issue’’ case into the record
4()f f;hls case, said record being designated as Case No. 17

55).

The Honorable Leon M. Bazile is hereby requested to sign
this stipulation in order that it may be used in accordance with
the terms of Rule 5:1, Section 3 (a) of the Rules of the Su-
preme Court of Appeals

SAMUEL W. SHELTON
By LOUIS S. HERRINK, JR.
Counsel.

THE COUNTY SCHOOL BOARD
OF HANOVER COUNTY, VIR-
GINIA.
By ROBERT R. GWATHMEY, III
Of Counsel.

LEON M. BAZILE, Judge.
24 September, 1955.
- * . . .
A Copy—Teste:
H. G. TURNER, Clerk.
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