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ETITION ASKING THAT'· COl\fMISSIONERS BE APPOINTED TO CONDEMN RIGHT OF 'VAY FOR
STATE HIGHWAY PURPOSES ON LEVISA RIVE-R,
.IN BUCHANAN COUNTY, VIRGINIA.
Received and filed 15th day of Sept. 1958.
LOIS JHcCLANAHAN,
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Clerk.

~

To the Honorable Circuit Court aforesaid:
Your Petitoner, S. D. May, St~te Highway Commissioner
of Virginia, respectfully represents· and states unto your
Honor as follows :
(A) That under and by virtue of the laws of the State of
Virginia, he is vested with power of eminent domain so far
as may- be necessary for the construction, re-construction,
alteration, maintenance and repair of the roads emibraced in
the .State Highway system of Virginia, and for these purposes
and all purposes incident thereto, may condemn property· in
fee .simple and rights .of way of such .width, and on such
routes, grades an.d locations as by said Commissioner ma.y be
deemed requisite and suitable, and may also condemn larids,
quarri~.s arid locations, with rights of ing-ress and eg-ress,
cont~:i:tiing gravel, clay, sand, stone, rock, timber and any
other road materials deemed material, useful or necess~:try :hi
ca.rrving' out the -purposes aforesaid.
(B) Your Petitioifer further alleges that, in his. jttdgment,.
it is necessary for the construction, reconstruction, alteration,
maintenance and repair of a portion of the road embraced in
the_ State _High,vay system designated as Route 460~ situate on
LeVisa Riv~r in Buchanan County, Vir~inia. to acauire-; in fee
sintole, certain strip_s or uarcels of land throu~h the
page 3 } lands of· the defendants hereto; their names being
shown in the memoranda attached hereto.
(C) Yol1t petitioner further alleges that no bona fide effort
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has been made to acquire the interests of the following persons in the following parcels of land for the following reasons,
to-wit:

Parcel No. 1, Owned by the Estate of T. G. Wright,
ceased, because Billy Jay Wright is an infant, and
Faye "\Yright Lester, Earl P. W~ight and Hazel Wright
Chandler are all non-residents·.
PQ(rcel No. 2, Owned by Billy Jay Wright, because the said
Billy Jay Wright is an infant under the age of twenty-one
years.
Parcel No. 3, Owned by Walter Brown et als., because
Charles F. Woodworth, one of the owners, is a non-resident.
Parcel No. 11, Owned by the S. T. Bowman estate, because
Glenn Bowman, Madge Sironko, Arless Bowman, and Ruth
Cramblett are non-residents.
Parcel No. 21, Owne_d by L. D. Perkins and C. A. Kincaid's
E,state : because the heirs at law of C. A. Kincaid are nonresidents .
. Pat·cel No. 22, Geo. M. Owens: because the said Ge.o .. M.
Owens is an incompetent person.
Parcel No. 24, Owned by Shirley Faye Wright Lester: because she is a non-resident.
In all such cases it is not necessary under the statute of
Virginia that your petitioner make a bona fide effort to acquire the interests of the said owners in s~id. pa:rc,e1s
page 4 ~ ·Of land which are sought to be condemned il! this
proceeding.
(D) As to all the other parcels of land hereinafter mentioned, referred to and described, your petitioner alleges that
he has deemed it necessary to proceed with the construction
of the highway contemplated, and has been unable to agree
with the owners of said parcels of land or any of them as to
con1pen~ation and damages, if any, caused thereby, althq-q:gh
bona fide ~:fforts to arrive at an agreement as to compensa.tiql1
and damages were made by the petiti9ner with the owner$.: of
said lands; and pursuant to the statutes of Vir~inia in -$P:~h
cases made and provided, y~ur petitioner has filed with ~e.
Clerk of the Circuit Court of Bu~hana.n County, Vir~,
certificates showing the respective sums which he estimated

4
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to be fair values of the lands taken and damages done to the
said parcels of land, which certificates are recorded in the
aforesaid Clerk's office, said certificates being hereinafter
more particularly referred to. Having complied with the
statutes of Virginia in such cases made and provided, the
·commissioner has entered upon said lands and made the
highway construction or js making the highway construction
thereon.
(E) Your petitioner alleges that the lands and interests
in such lands herein proceeded against and sought to be condemned, all of which are situate on Levisa River, in Buchanan
County, Virginia, are more particularly described as follows,
to-wit:
(1) Two parcels of Lq;ru], Own.ed by the Widow

~

He;£rs at

LOJtv ofT. G. Wright, dec'd.
Parcel A: Being as shown on plans approved March 15,
1957 and lying on the northwest (right) side of the survey
centerline and adjacent to the existing nort.hwest right of way
line· of present Route 460 from the lands of Shirley Faye
Wright Lester opposite approximate station 31+76 to the
lands of Billy Jay Wright opposite .approximate Station
32+56 and
.containing· 210 sq. ft. (0.005 acre), more or les~,:
1
land.
·
·
· pllg~ 5:}
The above strip. of land 1s a part of the same land
conveyed to T. G. Wright by the two following
~~~~;

.

-

o((a;~., :P~.~d from
re~~!9;~·q: ,~une 21:,

F. E. Clark, dated June 19, 1937, and.
193.7, i.n the Offi9.~ ~f}he. Clerk .of .tl1e .Qirctut ~oV.Jt!t 'Of Buchan~I,L County, Virginia, 1n Deed Book N q.
75·, page ·326.
(b) "Deed. from Charlie Po;ter ~at~d ~£member ·~9, 1938,,

and r~eorded June 7,
B,o:q~lf\Q. . ·81, page. 309.

1939, m said. Clerk's office, 1n Deedl

l?arc~Z.lfJ: B.~ing as shown on :said. pJ.an;s. and lyin~ on th~
~~rth~~~f. (right) .'~ig_e q~ t~e .surv~y ·~~t~wlill;~: :~nd ;a~ja.cf~n.t
Y9t~<:¥.·~~~ting ngr~we~t. rtght or. "f~Y lin~. 0~ ·present. ~.out~

~@~ ~,O:ni· .the lands Qf Billy Jay Wrtght ~oppQ~tte ap.pr~mt!t~
~~~lfii;QDJSS+Ol to _·the .Iand·s. of Walter ;arown
al., opposit~:
~Jl~i;..~J_,r(~te St~tion 34+95 and containing 555 sq. ft. (O;pm·
~'!!@ or ~~ss,. land, and being a p~rt. of the land· ~oik
1t~y~d. #)'. ··'Jl~ (1:•. Wright .and. SylVi~ H~. _)V"r,ight;. his. wife.~, ~~

et

·ae:t.ea,
ifJt~,

\

L ..

OAiriq~I

il){y. <:l~g.Q. dat~c:l. NQ.vetnb~~. 9, ]Q~2,,. ·a:na r~_coliie.d
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November 17, 1942, in said Clel;'k's office, in Deed Book No.
89, page 446.
On his death the above mentioned Parcel A and his onehalf interest in Parcel B descended to his wife, Sylvia H.
Wright and to his four children to-wit: Earl P. Wright,
Hazel "\Vrig-ht Chandler, Shirley Faye Wright (now Sh"
Faye vV right Lester) and Billy Jay Wright.
The above mentioned strips of land are more particularly·
designated and shown by lines on a plan and survey of said
road on file in the Office of the Department of I-Iighways at
R.ichmond, identified as Sheet No. 3, Project No. 1913-07,
Route 460, a copy of said plat or plan being attached hereto as
a part hereof marked ''Exhibit Plat No. 1,'' and with profile
showing cuts, fills. and bridges, if any, and which said parcels
of land are more part.i!oolarly described in typepag·e 6 ~ written sheet attached hereto marked ''Exhibit Description No. 1, '' and which is here filed as a part of
this petition.
(2) 0.003 Of An Acre, Owned by Billy Jay Wright, An Infant.

Being as shown on plans approved March 15, 1957, anq.
lying on the northwest (right) side of the survey centerline
and adjacent to the. existing- northwest right of way line of
present Route 460 from the lands of T. G. Wright Estate
opposite approximate Station 32+56 to the other lands of the
T. G. 'Vright Estate opposite approximate Station 33+01 and
containing 122 sq. ft. (0.003) acre, more or less, land, together
with the right and easement of using the additional areas
shown as being required for the proper execution and maintenance of the work, and being a part of the same land ebnveyed to Billy Jay Wright by T. G. Wright et ux by deed
dated January 1, 1952, and recorded January 11, 1952, in the
Office of the Clerk of the Circuit Court of Buchanan Co~ty,
Virginia, in Deed Book No. 117, page 248.
The abov~ mentioned parcel
designat~d and shown by lines

of land is more partic11,l~rly
on a plan and sur,vey of· said
road on file ,in the Office of the Department· of Highw~$' ll,t
;Rich1nond identified as Sheet No.3, Project No.1918',.Q7, Route
460, a copy of said plat or plan being attach~d hereto as it
part hereof marked ''Exhibit Plat No. 2, '' with profile showing cuts, fills and bridges, if any, and which said parcel ;Qf
land is more particularly- described in Certificate No. AtQ95
of the Coiiliilonwealth pf Virginia, recorded in the Office of''·if;h~;
Clerk of the Gincuit.: Court of Bn:ehanan County, Virgini8J~]\tii
.Deed Book N o.. 133,. page 67, to whieb reference is here mad~~·
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(3) 0.006 Of An Acre, Owned by Walter Brown, Charles F.
W oodtvo1rth & Alvis Hunt.
Being as shown on plans approved March 15, 1957, and
lying on the west (right) side of the survey center7 ~ line and adjacent to the west right of way line of
present Route 460 from the lands of T. G. Vvright
~state opposite approximate Station 34+95 to the lands of
Edd Shortridge opposite approximate Station 35+92, and
containing 242.5 square feet (0.006 acre), more or less, land,
together with the right and easement to usc the additional
areas shown as being required for the proper execution and
maintenance of the work, and being a part of the same land
conveyed to Walter Brown, Charles F. ""\Voodworth and Alvis
Hunt by Vv. A. Street and wife by deed dated January 12,
1956, and recorded January 20, 1956, in the Office of the Cle:rk
of the Circuit Court of Buchanan County, Virginia, in Deed
Book No. 126, page 459.
The above mentioned parcel of land is more particularly
designated and shown by lines on a plan and survey of said
road on file in the Office of the Department of Hig·hways at
Richmond, ideniified as Sheet No. 3, Project 1913-07, Route
460, a ·copy of said plat or plan being attached hereto as a
part hereof marked ''Exhibit Plat No. 3,'' with profile showing cuts, fills and bridges, if any, and which said parcel of
land is more particularly described in Certificate No. A1098
of the Commonwealth of Virginia recorded in the Office of the
Clerk of the Circuit Court of Buchanan County, Virginia, in
Deed Book No. 133, page 68, to which reference is here made.
(4) 0.005 Of An Ac·re, Owned by J. M. Bevins and June
Bevins, His Wife.

Being as shown on plans approved March 15, 1957, and
lying on the northwest (right) side of the survey centerline
and adjacent to the northwest right of way line of present
Route 460 from the lands of F. W. Smith oppo~ite approximate Station 66+17 to the lands ofT. M. Arrington opposite
approximate Station 67 + 10 and containing 232.5 square feet
(0.005 acre), more or less, land, together with the right and
efl.sement to use the additional areas shown as being required.
for the proper execution a.nd maintenance of the
. p~ge' S ~ work, and being a part of the same land conveyed
·
to J. M. Bevins and June Bevins by F. W. Smith
and wife by deed dated February 14, 1955, and recorded
M_arch 14,. 1955, in the Office of th~ Clerk of the Circuit Court
.,.fuchanan Oounty~ Virginia, in Deed Book No. 124, _page

~-
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The above mentioned strip or parcel of land is more particularly designated and shown by lines on a plan and survey
of said road on file in t4~ OJP.ce of the Department of 1-Iighways at Richmond, ide~tified as Sheet No.7, Project 1913-07
Route 460, a copy of said plat or plan being attached
as a part hereof marked "Exhibit Plat No. 4," with
showing cuts, fills and bridges, if any, and which said strip
land is more particularly described in Certificate No. A1
of the Commonwealth of Virginia recorded in said Clerk's
office, in Deed Book No. 134, page 163, to which reference is
here made.
(5) 0.006 Of An Acre, Owned By b·a H.

Bl(J!I~kenship.

Being as shown on plans approved ~larch 15, 1957, and
lying on the south (right) side of the survey centerline and
adjacent to the south right of way line of Present Route 460
frmn the lands of Geo. 0. McGuire opposite approximate
Station 81 +96 to the lands of Geo. 0. McGuire opposite approximate Station 82+96 and containing 250 sq. ft. (0.0006
acre), more or less, land, together with the right and easement to use the additional areas shown as being required for
the proper execution and maintenance of the work, and being
a part of the same land conveyed to Ira H. Blankenship ·by
Henry Effler and wife by deed dated -December 11, 1952, and
recorded November 28, 1953, in said Clerk's office, in Deed
Book No. 122, page 232.
The above mentioned strip or parcel of land is more particularly designated and shown by lines on a plan and
page 9 ~ survey of said road on file in the Office of the Department of Highways at R.ichmond, identified. as
Sheet No. 9, Project 1913-07, Route 460, a copy of said plat
or plan being attached hereto as a part hereof marked ''·Exhibit Plat No. 5," "rith profile showing cuts, fills and briQ.ges,
if any, and which said parcel of land is more particuhirly
described in Certificate No. Al326 of the Commonwealth of
Virginia recorded in said Clerk's office, in Deed Book,, No.
133, page 556, to which reference is here made.
(6) 0.003 Of

A1~

Acre, Owned by Myrtle Goins.

Being as shown on plans approved March 15, 1957~ ·and
lying on the northeast (left) side of the survey centerline -:and
adjacent to the northeast right of way line of- present RQ-qte
460 from the lands of Preston Lee Keen and Mary Ann :me,'~
opposite approximate Station 85+96 to the lands of' 'l'iii·
Goins and Olive Goins opposite approximate Station 861flf!~,

8
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and containing 125 square feet ( 0.003 acre), more or less,
land, together with the right and easement to use the additional areas shown as being required for the proper execution and 1naintenance of the work, and being a part of the
e land conveyed to 1fyrtle Goins by J. vV. Campbell and
ife by deed dated July 17, 1937, and recorded April11, 1939,
in said Clerk's office, in Deed Book No. 81, pag·e 172.
The above mentioned strip or parcel of land is more particularly designated and shown by lines on a plan and survey
of said road on file in the Office of the Department of Highways at Richmond, identified as Sheet No. 10, Project 1913-07,
Route 460, a copy of said plat or plan being hereto attached
as a part hereof marked ''Exhibit Plat No. 6, '' with profile
showing cuts, fills, and bridges, if any, a.nd which said parcel
of land is more particularly described in Certificate No. A1327 ·
of the Connnonwealth of Virginia recorded in said
page 10 ~ said Clerk's office, in Deed Book No. 133, page 566,
to which reference is here made.
(7) 0.003 Of .An .Acre, Owned by Grundy Lodge No. 17,

I. 0. 0. F.
Being as shown on plans approved March 15, 1957, and
lying on the northeast (left) side of the survey centerline and
adjacent to the existing northeast right of way line of Present
Route 460 fron1 the lands of B. H. Tylenda and Pauline
Tylenda opposite approxim1ate Station 91 +81 to the lands
of Lonza Ratliff opposite approximate station 92+37, and
containing 137.5 square feet (0.003 acre) n1ore or less, land,
and being a part of the same land conveyed to the Grundy
Lodge No. 17. I. 0. 0. F. by H. W. R. l(eesee and wife by
deed dated July 17, 1945, and recorded July 17, 1945, in said
Clerk's ·office, in Deed Book No. 95, page 278, the Trustees
of said Lodge being Nick vVagner, R.. L. Anderson, and Van
B. Alley.
·
The above n1entioned strip or parcel of land is more particularly designated and shown by lines on a plan and survey
of said road on file in the Office of the Department of Hig·hways at Richmond, identified as Sheet No. 10, Project 1913-07,
R.9i:rl:~, 460, a copy of said plat or plan being hereto attached
a;s ~.' ;pa.rt hereof marked ''Exhibit Plat No. 7, '' with profile
s.ho\Wihg cuts, fills and bridges, if anv. and which said pa.rcel
orf'illand is more particularly described in Certificate No. A1208
of the Commonwealth of Virginia, recorded in said Clerk's
office, in Deed Book No. 133, pa.ge 464, to which reference is
here made.
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(8) Two Parcels of Land, Owned. By Lonza Ratliff.

Parcel A : Being as shown on plans approved March 15,
1957, a.nd lying on the northeast (left) side of the
page 11 ~ survey centerline and adjacent to the northea
right of way line of present Route 460 from
lands of the Grundy Lodge #17, I. 0. 0. F. opposite . . . . . . . . ,...,.,,_
mate Station 92+37 to the lands of B. E. Cooke and Tia Cooke
opposite approximate Station 92+87, containing 127 square
feet (0.003 ac.re), more or less, land, and being a part of the
same land conveyed to Lonza Ratliff by H. W. R. l{eesee
and wife, by deed dated June 20, 1945, and recorded June 20,
1945, in said Clerk's office, in Deed Book No. 95, page 190.
Parcel B: Being as shown on said plans and lying on the
east (left) side of the survey ~enterline and adjacent to the
east right of way line of present Route 460 from the lands of
Burl Rife opposite approximate Station 97+25 to the lands
of Edgar and Edith Taylor opposite approximate Station
97 +67 and containing 112.5 square feet (0.003 acre), more or
less, land, and being a part of the same land conveyed to
Lonza Ratliff by Blake Pinson and wife, by deed dated July
15, 1949, and recorded July 18, 1949, in said Clerk's office, in
Deed Book No. 109, page 299.
The above mentioned two parcels of land are more particularly designated and shown by lines on a plan and survey
of said road on file in the Office of the Department of Highways at Richmond, identified as Sheets Nos. 10 and 11, respectively, Project 1913-07, Route 460, copies of said plats or
plans being hereto attached as a part hereof marked "Exhibit Plat No. SA" and "Exhibit Plat No. BB," respectively,
with profiles showing cuts, fills and bridges, if any, and which
said parcels of land are 1nore particularly described in Certificate No. A 1335 of the Commonwealth of Virginia, recorded
in said Clerk's office, in Deed Book No. 133, page 553; to
which reference is here ma.de.

page 12

~

(9)

0.006

Ac.re, Owned by Levisa Motor Corporation.

Being as shown on plans approved March 15, 1957, and
lying on the east (left) side of the survey centerline :a,:qd
adjacent to the east right of way line ·of present Rout~<~QO
from~ the lands. of L. V. and Gladys Buchanan opposit~..·.~-.·~.·.·~p.~ -.proximate Station 95+32 to the lands of S. T. Bowman EsTt§iV,e
opposite approximate Station 96+30 and containing: ;~50
square feet (0.006 acre), more or less, land, together wim:·!tilie
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right and easement to use the additional areas shown as
being required for the proper execution and maintenance of
the work, and being a part ,Q~ .~}ie- same land conveyed to
Levisa J\tiotor Corporation by -Nationa:l_.Electric Service Corration, by deed -dated December 28~ 1951, and recorded
anuary 10,.:k952, in said Clerk's office, in deed Book No. 117,
p.a.ge 242.
·The above mentioned strip or parcel of land is more particularly designated and shown by lines on a plan and survey
of said road on file in the Office of the Department of Highways at Richmond, identified as Sheet No. 11, Project 1913-07,
Route 460, a copy of which plat or plan being hereto attached
as a part hereof marked ''Exhibit Plat No. 9, '' with profile
showing cuts, fills and bridges, if any, and which said parcel
of land is more particularly described in Certificate No. A1332
of the Comrnonwealth of Virginia, recorded in said Clerk's
office, in Deed Book No. 133, page 557, to which reference is
here made.
(10) Two Parcels of Land Owned By Hadley Arrington.
Parcel A: Being as shown on plans approved March 15,
1957, and lying on the southwest (right) side of the survey
centerline and adjacent to the existing w·est right of way line
of present Route 460 from the lands of Earl Delpage 13 ~ linger and Dorothy J. Dellinger opposite approximate Station 95+34 to the lands of said Dellinger
opposite approximate Station 96+34, and containing 250
square feet (0.005 acre), more or less, land, and being a part
of the same land acquired by Hadley Arrington from Tollie
Mullins et als. by deed dated August 16, 1941, ·and recorded
August 18, 1941, in sa.id Clerk's office, in Deed Book No. 85,
page 125.
Parcel No . B: Being as shown on said plans and lying on
the west (right) side of the survey centerline and adjacent to
the existing west right of way line of present Route 460 fron1
the! lands of Earl Dellinger and Dorothy Dellinger opposite
approximate Station 97+34 to the lands of R. R. Terry opposite. approximate Station 100+16 (bei.ng the center of the
creek) and containing 705 square feet (0.016 acre), more or
less:,iland, and being a part of the same land acquired hy
Rb:dley- Arrington by the following deeds, to-wit:
.(a) Deed from Vernon ·S. Carpenter and wife dated August
1, 1940 and recorded August 16, 1940, in said Clerk's office, in
D~ad Book No. 83, page 300.

vValter Brown v. S.D. May, State Highway Com.

11

(b) Deed from I. S. Ratliff and husband dated October 25,
1941, and recorded October 27, 1941, in said Clerk's office, in
Deed Book No. 85, p~,e:,412.
Parcels A. and B contain a total of 955 square feet (0.
acre, m10re or less, land, together with the right .~d easenae~~t
to use the additional areas shown as being requmed for
proper execution and maintenance of the work.
The above mentioned strips or parcels of land are more
particularly designated and shown by lines on a plan and
survey of said road on :file in the Office of the Department of
Highways at Richmond, identified as Sheet No. 11, Project
1913-07, Route 460, a copy of which plat or plan being hereto
attached as a part hereof marked ''Exhibit Plat No. 10,'' with
profile showing cuts, fills and bridges, if any, and which said
parcels of land are more particularly described in
page 14 ~ Certificate No. A 1207 of the Commonwealth of
Virginia, recorded in said Clerk's office, in Deed
Book No. 135, page 474, to which reference is here made, that
being a revised certificate dated August 22, 1958, an incorrect
Certificate of the same number, dated October 21, 1957, having
been recorded in Deed Book No. 133, page 306, and the plat
filed therewith failed to show both parcels of land herein
sought to be condemned. Inasmuch as the first recorded Certificate (Deed Book No. 133, page 306) notes the filing of an
incorrect plat, your Petitioner asks that said Certificate and
plat be vacated and held for naught, and that the first above
mentioned certificate (Deed Book No. 135, page 474) and the
plat filed therewith be and same are adopted by your Petitioner as the correct Certificate and Plat.
(11) 0.003 Of An Acre, Owned by The Estate of 8. P..
Bowrnart, Deceased.
Being as shown on plans approved March 15, 1957, a-nd
lying on the east (left) side of the survey centerline and adjacent to the east right of way line of present Route 460 from
the lands of Levisa Motor Corporation opposite approxiihate
Station 96+30 to the lands of Burl Rife opposite Station
96+77 and containing 125 square feet (0.003 acre) more or
less, land, together with the right and easment to use th.e additional areas shown as being required for the proper e~ecu
tion and maintenance of the work, and being a part ~.t tlie
same land conveyed by 1\fyrtle Powers et als. to Bessie: !Bt>wman for and during her natural life with remainder to s~ .T.
Bowman, by deed dated November 12, 1949, and recorded

1

·i
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November 14, 1949, in said Clerk's office, in Deed Book No.
111, page 195, and S. T. Bowman haying died in 1954 intestate,
his interest in said land descended to ·his widow and heirs at
w, to-wit: Bessie Bowman, widow, Glenn Bowman, Madge
Ruby Brinigar, Arless Bowm,an, Ruth Cramblett,
Childress and Beverly Frost.
The above mentioned parcel of land is more particularly
designated and shown by lines on a plan and survey of said
road on file in the Office of the Department of Highways at
Richmond, identified as Sheet No. 11, Project 1913-07, Route
460, a copy of which plat or plan being hereto attached as a
part hereof marked ''Exhibit Plat No. 11, '' with profile showing cuts, fills and bridges, if any, and which said parcel of land
is more particularly described in Certificate No.
page 15 ~ A1333 of the Commonwealth of Virginia, recorded
in said Clerk's office, in Deed Book No. 133 Page
558, to which reference is here made.
(12)

0.003

Of An Acre; Owned By Edgar Taylor
Taylor.

ct

Edith

Being as shown on plans approved March 15, 1957, and
lying on the east (left) side of the survey centerline and
adjacent to the east right of wa.y line of present Route 460
from the lands of Lonza Ratliff opposite approximate Station
97 +67 to the lands of the Commonwealth opposite approximate Station 98+ 12, and containing- 125 square feet (0.003
acre), more or less, land, together with the right and easement
to use the additional areas shown as being required for the
proper· execution and maintenance of the work, and being a
part of the land conveyed to Edgar Taylor and Edith Taylor,
his wife, by Eula Muncy and husband by deed da.ted January
22, 1944, and recorded January 27, 1944, in said Clerk's office,
in Deed Book No. 92, page 4.
The above mentioned parcel of land is more particularly
designated and shown by lines on a plan and survey. of said
road on file in the Office of the Department of Highways at
Richmond, identified as Sheet No. 11, Project 1913+07, Route
460, ~ copy of which plat or plan being hereto attached as a
pa;tt l).e;reof marked ''Exhibit Pla.t No. 12, '' with profile showing: ~uts, fills and bridges, if any, and which said parcel of
la:i!i•is, more particularly described in Certificate No. A 1334
o~'-jftre. Commonwealth of Virginia, recorded in· said Clerk's
offi'® :·in Deed Book No. 133, page 562, to which reference is
heJ:i made.
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(13) Three Parcels of Land 0'11J'ned by W. D. Shelton &
Blanche S"M_lton, His Wife.
P-arcel .A. : Being as shown on 'plans approvedi' March
1957 and lying on the northwest (right) side of the .,.,, ....,.,.Oii?.
centerline and adjacent to the existing northwest right of wfj,y
line of present Route 460 from the lands of the
page 16 ~ Buchanan Williamson Supply Company opposite
approximate Station 101 +31 to the lands of W. D.
Shelton and Blanche Shelton opposite approximate Station
101+96 and containing 162.5 square feet (0.004 acre), more
or less, land.
Parcel B: Being· as shown on said plans and lying on the
northwest (right) side of the survey centerline a.nd adjacent
to the existing northwest right of way line of present Route
460 from the lands of ,V. D. Shelton and Blanche Shelton
opposite approximate Station 102+46 to the lands of L. D.
Feuchtenberger Bakeries, Inc. opposite approximate Station
103+12 and containing 165 square feet (0.004 acre), more
or less, land.
Parcel C: Being as shown on plans approved Marc-h 15,
1957 and lying on the northwest (right) side of the survey
centerline and adjacent to the existing northwest right of way
line of present Route 460 fron1 the lands of W. D. Shelton
opposite approximate Station 101+96 to the other lands of
"\¥.D. Shelton opposite approximate Station 102+46, and .containing· 125 square feet, n1ore or less, land, (0.003 acre).
Together with the right and easement to use the additional
areas shown on the hereinafter described plat, for the proper
execution and maintenance of the work.
The above described parcels of land are parts of the same
lands which were acquired by W. D. Shelton and Blanche
Shelton, his wife, by the following deeds to-wit:

(a) Deed from Albert Looney and wife to W. D. Shelton,
dated December 20, 1948, and recorded December 23, 1948, in
said Clerk's office, in Deed Book No. 107, page 210, conveying
· ·
Lot No. 21, which covers Parcel A above.
(b) Deed from; Carl Cartwright et als. to W. D. SheltQn,
dated November 30, 1949, and recorded April 24, 1950, in;.,;$..~d
Clerk's office, in Deed Book No. 112, pag-e 242, conveying;~iUft
of Lot No. 23, which covers Parcel B above.
· · .. - ·
(c) Deed from A. D. McClanahan and wife, dated April
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18, 1949, and recorded April 28, 1949, in said Clerk's office,
in Deed Book No. 108, page 551,, .qonveying Lot No. 22, which
covers Parcel C above.

'Dhe above mentioned parcels of land are 1nore
particularly designated and shown by lines on a
plan and survey of said road on file in the Office of the Department of Highways at Richmond, identified as Sheet No.
12, Project 1913-07, Route 460, a copy of the plat showing
Parcels A and B being hereto attached as a part hereof
marked ''Exhibit Plat 13A, '' and a copy of the plat showi.J}g
Parcel C being hereto attached as a part hereof marked ''Exhibit Plat 13C, ''which profiles showing cuts, fills and bridges,
if any, and which said Parcels A and Bare more particularly
described in Certificate No. A1331 of the Commonwealth of
Virginia, recorded in said Clerk's office, in Deed Book No.
133, page 554, and said Parcel C is more particularly described in Certificate No. A 1330 of the Commonwealth of
Virginia, recorded in said Clerk's office, in Deed Book No..
133, page 563, to which said Certificates reference is here
n1ade.
17

~

(14) 0.013 Of An acre, Owned By Bertha Sutherland.
Being as shown on plans approved lVIarch 15, 1957, and
lying on the south (left) side of the survey centerline and
adjacent to the south right of way line of present Route 460
from; the lands of Carl C. Thornbury opposite approximate
Statio}) 105+87 to the lands of the Comn1onwealth opposite
approXimate Station 107 +58 including connection with R-oute
T-687 and containing 575 square feet (0.013 acre), n1ore or
less, la.nd, together with the right and easement to use the
additional areas shown as being required for the proper execution and maintenance of the work, and being a part of the
same land acquired by Berthha. Sutherland by the following
deeds, to-wit:
(_a) Deed from G. E. Adkins and 'vife. dated Aug-ust 23,
1948, and Tecorded December 2, 1948, in Deed Book No. 107,
p!Jge 105.
-Xb >.. Deed from Edwin lVI. Sutherland and wife, elated ,July
·,t{ 1955, and recorded August 15, 1955, in Deed Book No.
\;5,, page 511.

.- ,. page 18 ~
\.·

The al1ove described parcel of land is more particularly designated and shown by lines on a plan
and survey of said road on file in the Office of the Department
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of Highways, at Richmond, identified as Sheet No. 12, Project
1913-07, Route 460, a co:Q~,-.of §aid plat or plan being hereto
attached as a part hereof marked "Exhibit Plat No. 14,"
with profile showing cuts, fills and bridges, ·if .~ny, and which
said parcel of land is more particularly described in Certifi
cate No. Al260 of the Commonwealth of Virginia . recorded
in said Clerk's office, in Deed Book 133, page 355, to which
reference is here made.
(15) 0.003 Of An Acre, Owned by Gerald Arrington & Betty
Jean Arrington, His Wife.
Being as shown on plans approved 1\farch 15, 1957, and
lying on the southeast (left) side of the survey centerline and
adjaeent to the existing southeast right of way line of present
Route 460 from the lands of lVfinor 1\funcy, Jr., and Ruth J.
Muncy opposite approximate Station 109+43 to the lands of
Brady Campbell opposite approximate Station 109+95, and
containing 130 square feet (0.003 acre), more or less, land,
together with the right and easen1ent to use the additional
areas shown as being required for the proper execution and
maintenance of the work, and being· a part of the land conveyed to Gerald l\L Arrington and Betty Jean Arrington, his
wife, by liarold Arrington and wife, by deed dated March 18,
1957, and l'ecorded 1vlay 28, 1957, in said Clerk's office, in
Deed Book No. 131, page 420.
The above described parcel , of land is more particularly
designated and shown by lines on a plan and survey of said
Toad on file in the Office of the Department of Highways at
Richmond, identified as Sheet No. 13, Project 1913-07, Route
460, a copy of said plat or plan being- hereto atpage 19 ~ tached as a part hereof m.arked ''Eochibit Plat No.
15," with profile showing cuts, fills and bridg-es,--if
nny, and which said parcel of land is more particularly described in certificate No. A1206 of the Commonwealth of Virginia, recorded in said Clerk's office, in Deed Book No. 133,
page 305, to 'vhich reference is here m.ade.
(16) 0.006 Of An Acre, O~wned BJJ Brady Ca-mpbell and Snoda
Campbell, His Tflife.
.Being a.s shown on plans approved I\farch 15, 1957 .a~
lving on the south (left) side of the survey centerline ar1
adjacent to the south rig-ht of way line of present Route 46tJ
frotn the lnnds of Gerald Arrington opposite approximate
Station 109+95 to the lands of Dra.nnan Compton and Flo
Compton opposite approximate Station 110+93, and con-
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taining 245 square feet (0.006 acre), more or less, land, together with the right and easement to use the additional areas ·
·. shown as being required fov the proper execution and main" tenance of the wor~
· The above· described parcel of land is more particularly
designated and shown by lines on a plan and survey of said
road on file in the Office of the Department of Highways at
Richmond, identified as .Sheet No. 13, Project 1913-07, Route
460, a copy of said plat or plan being hereto attached as a
part here·of marked ''Exhibit Plat No. 16,'' with profile showing cuts, fills and bridges, if any, and whic.h said parcel of
land is more particularly described in Certificate No. A1329
of the Commonwealth of Virginia, recorded in said Clerk's
office, in Deed Book No. 133, page 564, to which reference is
here made.
The above described parcel of land is a part of the land
conveyed to Brady Campbell and Snoda Campbell, his wife,
by R. G. Gillespie and wife, by deed dated March 14, 1956, and
recorded March 14, 1956, in said Clerk's office, in Deed Book
No. 127, page 58.
page 20

~

(17) 0.011 Of An Acre, Owned By Ona G.rijfith.

Being as shown on plans approved 1\iarch 15, 1957, and
lying on the north (right) side of the survey centerline and
adjac.ent to the north right ·of way line of present Route 460
from the lands of Maude 1\:L Looney opposite approxilnate
Station 112+75 to the lands of Preston Lee Keen and Marv
Ann l{een opposite approximate Station 114+64 and containing 472.5 square feet (0.011 acre-), more or less, ]and, together with the right and easement to use t.h.e additional areas
shown as being required for the proper execution and maintenance of the work, and being a part of the land conveyed
to Ona>Griffith by 1\fa.ude M. Looney and M. C. Looney, her
husband, 'by~eed dated September 30, 1954, and recorded
December 27, 19f?4, in said Clerk's office, in Deed Book No.
12~, page 283.
The above ~escribed parcel of land is more particularly
designated and shown by lines on a plan a.nd survey of said
road on file in the Office of the Department of Highwavs at
:Ri~hmond, identified as Sheet No. 13, Project 1913~07, Route
460, a copy of said plat or plan being heret·o attached as a
par;t hereof n1arkecl "Exhibit Plat No. 17," with profile
sho\ving cuts, fills and bridges, if a.ny, and which said parcel of
land is m.ore particularly described in Certificate No. A 1363
of the Commonwealth of Virginia., recorded in said Clerk's
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office, in Deed Book No. 134, page 111, to which reference is
here made.
(18) 120 Square Feet of La;n,d. Owned by Dotty Combs, Who
Is Now Dottie Mills.
/
Being as shown on Sheet No. 6 of State Highway Project
No.1913-06, Route 460, approved February 10, 1956, and lying
on the west (right) side of the survey centerline and adjacent
to the west right of way line of present Route 460, from the
lands of Willard and Angeeta Cook opposite approximate
Station 166+45 to the lands of Guyal Adkins oppage 21 r posite approximate Station 166+93, and containing
120 square feet, more or less, land, and being a
part of the same land acquired by Dotty Combs from B. F.
McGlothlin, Jr. and wife, by deed dated October 23, 1936, and
recorded October 28, 1936, in said Clerk's office, in Deed Book
No. 73, page 464.
The above mentioned parcel of land is more particularly
designated and shown by lines on a plan and survey of said
Road on file in the Office of the Department of Highways at
Richn1ond, identified as Sheet No. 6, Project 1913-06, Route
460, a copy of which said plat or plan being hereto attached
as a part hereof marked ''Exhibit Plat No. 18,'' with profile
showing cuts, fills and bridges, if any, and which said parcel
of land is more particularly described in typewritten sheet
hereto attached marked "Exhibit Description No. 18," and
which is here filed as a part of this petition.
(19) Easement over Strip of Land O-wned by M. A. Lynch.
The permanent right and easement to use the additional
areas required for the proper construction and maintenance of
road slopes, as shown on plans approved February 10, 1956,
and lying on the north (left) side of the survey centerline
and adjacent to the north existing right of way line of present
Route 460, from the lands of Buford and Ruth Edwards opposite approximate Station 241+72 to the lauds of C. H.
Combs opposite approximate Station 242+22, and being a
part of the same land conveyed to 1\L A. Lyncl1 by Jennie F.
:Miller and .J. ~leG. 1\Iiller, her husband, by deed dated March
12, 1937, and recorded ~larch 25, 1937, in sa.id Clerk's office,
in Deed Book No. 74, page 529.
·.
The above described parcel of land is more particularly
designated and shown by lines on a plan and survey of said
road on file in the Office of the Department of Highways at

~·
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Richmond, identified as Sheet No. 12, Project
page 22} 1913-06, Route 460, a copy of of said plat or plan
being hereto atta,.ched as a .part hereof nlarked
''Exhibit Plat No. 19, '' 'vith profile showing cuts, fills and
·
s, if aJ1Y, ·and which said parcel of land is more particularly described in typewritten sheet hereto attached marked
"Exhibit Description No. 19," and which is here filed as a
part of this petition.
·
(20) 048 Of An Acre, Owned By George W. J.llitchell.
Being as shown ·on plans approved August 19, 1957, and
lying on the south (right) side of the office revised centerline
and adjacent to the center of the Levisa River from the lands
of the lando·wner opposite approximate Station 592+89 to
the lands of the landowner opposite approximate Station
599+14, and containing 0.48 acre, more or less, l~nd, and
being a part of the same land conveyed to George "\V. l\Htchell
by R. Lawson ~Iatney and wife, by deed dated February 6,
1950, and recorded February 6, 1950, in said Clerk's office, in
Deed Book No. 111, page 483.
The above described parcel of land is m·ore particularly
designated and shown by lines on a plan and survey of said
road on file in the Office of the Department of Highways at
R.iehn1ond, identified as Sheet No. 3, Project 1913-14, Route
460, a. copy of said plat or plan being hereto attached as a part
hereof marked ''Exhibit Plat No. 20, '' V{ith profile showing
cuts, fills, and bridges, if any, and which said parcel of land
is more particularly described in Certificate No. A1358 of the
Com1nonwealth of Virginia. recorded in said Clerk's .office in
Deed Book 133, page 589, to which reference is here rr..a.cle.
(21) 0.89 Of An Acre Owned by L. D. Perkins or Heirs at

La~v

of C. A. Kincaid.

page 23

~

Being as shown on plans approved August 19,
1957, and lying on the 'Yest (rig·ht) side of the
office revised centerline and adjacent to the center of present
Route 460 fr01n the land of W. :hf. Ritter Lumber Co. opposite
approx. Sta. 601 +27 to the lands of of L. D. Perkins opposite
approximate Station 601 +55; thence lying on both sides of
and adjacent to the said centerline from the lands of the said
Perkins and the lands of David Sexton at a.pproxiinat.e Station 601 +55 to the lands of Jennie C. Honaker and tlw lands
of the Comn1onwea.lth at approximate Station 604+90; a.nd
containing 0.89 acre, more or less, land, of which 0.39 acre is
included in the existing right of way and 0.50 acre, more or
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less, is additional land; and being a part of the same land
formerly owned one-half by C. A. Kincaid and one-half by
L. D. Perkins, all of which L. D. Perkins and Frances R.
·
Perkins, his wife, claim to have acquired fr~m Mary Looney//
and husband and C. A. IGncaid by deed dated August 23,
1951, and recorded Septem1ber 1, 1951, in said Clerk's office,
in Deed Book No. 116, page 346, the heirs at law of C. A.
l(incaid, deceased, being made parties defendant hereto to
acquire fron1 thmn whatever title, if any, they claim to own in
the above described land, said heirs being as follows, to-wit:
Phala IGncaid Pennington, Eugenia l{incaid Brooks, Charles
Anthony l(incaid, Jr., Lucille l{incaid Massie, H. A. Kincaid.
The above described parcel of land is more particularly
designated and shown by lines on a plan and survey of said
road on file in the Office of the Department of Highways at
Richmond, identified as Sheet No. 4, Project 1913-14, Route
460, a copy of said plat or plan being hereto attached as a
part hereof marked" Exhibit Pl31t No. 21, ''with profile showing cuts, fills and bridges, if any, and which said parcel of
land is more particularly described in typewritten sheet hereto at tached marked "Exhibit Description No. 21," and which
is here filed as a part of this Petition.
page 24

~

(22) 0.17 Of A1~ Acre, Owned By George M. O·wens,
I ncon~petent.

Being as shown on plans approved August 19, 1957, and
lying on both sides of the office revised centerline and adjacent to the center of present Route 460 from the lauds of
Jennie C. Honaker at approximate Station 605+62 to the
lands of Amos Dotson a.t approximate Station 606+55; and
containing 0.17 acre, more or less, land, of which 0.05 acre is
included in the existing right of way and 0.12 acre, more or
less, is additional land, and being a part of the same land
conveyed to George 1\L Owens by W. vV. Booth and Doshia C.
Booth, his wife, by deed dated January 4, 1955, and recorded
January 4, 1955, in said Clerk's office, in Deed Book No. 124,
pa~·e 302.
The above mentioned George M. Owens is now an incompetent person and Ton1 Owens was on January 30, 1958 appointed Committee for the sa.id Georg·e M. Owens.
The above described parcel of land is more particularly
designated and shown by lines on a plan and survey of said
road on file in the Office of the Department of Highways a.t
Richmond, identified as Sheet No. 4, Project 1913-14, Route
460, a copy of sa.id plat or plan being hereto attached as a
pa.rt hereof m~rked ''Exhibit Plat No. 22, '' with profile show-
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-ing cuts, fills and bridges, if any, and which said parcel of
land is more particularly des~ibed in Certificate No. C 27
of the Commonwealth of Virginia, recorded in said Clerk's
'. . office in Deed Book 135, page 199, to which reference is here
made.
(23) 0.20 Of An Acre, Owned By-R. Lawson Mat'J1,ey.

Being as shown on plans approved August 19, 1957, and
lying on both sides of the office revised centerline
page 25 ~ and adjacent to the center of present Route 460,
from. the lands of Amos Dotson at approximate
Station 607+22 to the lands of M. A. Ratliff at approximate
Station 608+42; and containing 0.20 acre, more or less, land,
of which 0.07 acre is included in the existing right of way
and 0.13 acre, more or less, is additional land, and being a
part of the same land acquired by the said R. Lawson Matney
from L. D. Perkins & wife and C. A. Kincaid by deed dated
September 3, 1949, and recorded on September 24, 1949, in
said Clerk's office, in Deed Book No. 109, page 586.
The above described parcel of land is nwre particularly
designated and shown by lines on a plan and survey of said
road on file in the Office of the Department of Highways at
Richmond, identified as Sheet No. 4, Project 1913-14, Route
460, a copy of said plat or plan being hereto attached as a
part hereof marked '' E·xhibit Plat No. 23,'' with profile showing cuts, fills and bridges, if any, and which said parcel of
land is more particularly described in Certificate No. A 1302
of the Commonwealth of Virginia recorded in said Clerk's
office, in Deed Book 133, page 445, to which reference is here
made.
(24) 0.003 Of

A.11,

Acre, Owned By Shirley Faye TifTright
Lester.

Being as shown on plans approved March 15, 1957, and
lying on the northwest (right) side of the survey centerline
and adjacent to the existing· northwest right of way line of
present Route 460 from the lands of James P. 'Villiams opposite approximate Station 31+18 to the lands of T. G. Wright
Estate opposite approximate Station 31 +76 and containing
147 square feet (0.003 acre) more or less, land, together with
the right and easement to use the additional areas shown as
being required for the proper execution and maintenance of
the work, and being a. part of the same land conveyed to the
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said Shirley Faye Wright (who is now Shirley
page 26 } Faye Wright Leste.r). by T. ·G. Wright and wife, by
·
deed dated November 1, 1951, and recorded November 9, 1951, in said Clerk's office, in Deed Book No. 117,
page 20.
The above described parcel of land is more particularly
designated and shown by lines on a plan and survey of said
road on file in the Office of the Department of Highways at
R.ichmond, identified as Sheet No. 3, Project 1913-07, Route
460, a copy of said plat or plan being hereto attached as a
part hereof marked "Exhibit Plat No. 24,'' with profile showing cuts, fills and bridges, if any, and which said parcel of
land is more particularly described in typewritten sheet hereto attached marked ''Exhibit Description No. 24, '' and which
is he·re filed as a part of this Petition.
(F) Petitioner further here files as a part of this proc~ed
ing marked "Petitioner's Mem.oranda-Exhibit Names, etc."
a memoranda showing the names and residences of the owners
of said land, and also showing the quantity of the land sought
to be condemned.
(G) Petitioner further alleges that the interests or estates
taken and intended to be taken in the aforesaid tracts of land
mentioned and described in the aforesaid plats, certificate'S
and descriptions are the titles in fee simple, to be used for the
purpose of construction, reconstruction, alteration, maintenance and repair of the roads therein embraced in the State
Hig-hway system of Virginia.
(H) Your petitioner further alleges that the material facts
upon which this applica.tion for the appointment of Commissioners is based are fully set out herein; and that the lands
sought to be condem.ned herein are needed and wanted for
the uses and purposes of the State Highway system of Virginia, as hereinbefore set 'Out.
(I) Your petitioner has appointed H. Claude Pobst as his
attorney in the matter of this condemnation, aupage 27 ~ thorizing him to institute and conduct condemnation proceedings to secure the aforesaid parcels ·
of land in fee simple, and a.s his attorney to malre oath to
this peHtion, said appointments in each case, as to each of
the aforesaid tracts of land, being filed as a part of this petition, rna rked "Exhibit Authority No. 1 to 24," respectively.
'VllEREFORE. your petitioner prays that the defendants
named in the beg-inning of this petition, be made parties deft"ndant hereto: that an Order of Publication issue against
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those of the above named defendants who are non-residents
, of the State of Virginia; that Oommis~ioners be appointed by
, your Honor as provided by law to ascertain what will be a
just compensation for the lands and for the interests and
estates therein proposed to be condemned for the uses of petitioner, and to award the damages, if any, resulting to the
remaining property of the said owners, beyond the enhancement, if any, in value of the remaining property of the landowners by reason of the construction and improvements contemplated and made by the petitioner; that upon the confirmation of the report of the Commissioners in this proceeding
allowing compensation and damages, if any, to said owners
for the lands taken and damaged, that the Commonwealth of
Virginia be released and relieved from the payment of any
and all amounts assum~d or ag·reed by the Petitioner to be
paid to the owners of the lands herein proposed to be taken
by virtue of the filing of the aforesaid certificates, and that in
lieu thereof said owners be paid the compensations allowed
them in this proceeding; and Petitioner prays for all such
other, further and general relief as the nature of his cause
ma.y require, ete.
S.D. MAY
State Highway Commissioner of
Virginia
By H. CLAUDE POBST,
His Attorney and Agent .
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Re~eived

and filed 30tl1 day of Sept. 1958.
LOIS 1\tfcCLANAHAN, D. Clerk.
ANS,VE·R.

To the Honorable F. " 7• Smith, .Judge of said Court:
The answer of Edgar Taylor and Edith Taylor, to a petition filed against them in your Honor's Court by S. D. 1\{ay
State Highway Commissioner of Virginia..
.· '
Tl1ese respondents reserving to then1selves the benpfit of

(-
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all just exceptions to the said petition for answer thereto or
to so much thereof as they are advised that it is material they
should answer, answer and say:
(a) These defendants deny any bona fide effort was made
by the petitioner or any person or agent representing it to
acquire the land sought to be condemned belonging to said
defendants and they have failed to comply with Section 25-7
of the Code of Virginia of 1950.
(b) Insufficient com.pliance with the statute f·or eminent
domain has not been made by petitioner.
(c) No consideration given by the petitioner for additional
damages done to other lands belonging to these defendants
other than for land to be taken by eminent doma.in in this proceeding.
(d) There are no peculiar benefits to be derived by the
defendants by the construction of said highway.
(e) No provisions made by petitioner for loss
page 63 ~
of tangible assets or future damage.
(f) There have been numerous changes of plans and location of road since original offer made by the petitioner and
the values are now different for the land sought to be acquired
than was originally set out in the original plans and offer for
same.
(g) These defendants allege there has been considerable
loss of profits to their business during the coarse of this construction and there will be considerable future loss of profits
by reason of the construction and the land sought to be taken
for which they are entitled to compensation and reimbursenlent.

Your defendants further deny that the petitioner has complied in full with the law of eminent dotnain.
Your petitioners have other defenses and specific damages
to be assigned upon tl1e hearing l)efore the commissioner when
tl1e date for hearing for said evidence and to assess damages
for the land sought to be taken.
And, now, having fully answered the plaintiff's petition
these respondents pray to be hence dismissed with their reasonable cost by them in this behalf expended.
EDGAR TAYLOR and
EDIT·H TAYLOR
~y Counsel.
W. CLYDE DENNIS, p. q.
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Received and filed 30th day of Sept. 1958.
LOIS 1\!cCLANAHAN, D.

Cle,r~.

ANSWER.
To the Honorable F.

,V. Smith, Judge of said Court:

The answer of Ira H. Blankens•hip and Lula Blankenship,
to a petition filed against them in your Honor's court by S.D.
May, State Highway Commissioner of Virginia.
These respondents reserving to themselves the benefit of
all just exceptions to the said petition, for answer thereto
or to so much thereof as they are advis·ed that it is material
they should answer, answer and say:
(a) These defendants deny any bona fide effort was made
by the petitioner or any person or agent representing it to acquire the land sought to be condemned belonging to said
defendants and they have failed to comply with Section 25-7
of the Code of Virginia. f.or 1950.
(b) Insufficient compliance with the statute for emtinent
domain has not been made by petitioner.
(c) No consideration given by the petitioner for additiot)al
damages done to other lands belonging to these defendants,
other than for land to be taken by eminent doma.in in this proceeding.
·
(d) There are no peculiar benefits to .be derived by the defendants by the construction of said highwa.y.
page 66 ~
(e) No provisions made by petitioner for loss
of tangible assets or future damag·e.
(f) There have been numerous changes of plans and locations of road since ·original offer made by the petitioner and
the values are now different for the land sought to be acquired than was originally set out in the original pl.R.ns and
offer for same.
Your defendants further deny that the petitioner has complied in full with the law of e·minent domain.
Your petitioners have ·other defenses and specific damages
\
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to be assigned upon the hearing before the Commissioner
when the .date for hearing for said evidence and to assess
damages for the land sought to be taken.
And, now, having fully answered the plaintiff's petition
these respondents pray to be hence dismissed with their
reasonable cost by them in this behalf expended.
IRA H. BLANKENSHIP and
LULA BLANKENSHIP
By Counsel.

W. CLYDE DENNIS, p. q.

•

•

•

•

•

•

•

•

•

•
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Received and filed 30th day of Sept. 1958.
LOIS McCLANAHAN, D. Clerk.
ANSWER.
To the Honorable F.

Vv.

Smith, Judge of said Court:

The answer of Brady Campbell and Snoda Campbell, to a
petition filed against them in your Honor's Court by S. D.
May, State Highway Commissioner of Virginia.
These respondents reserving to themselves the benefit of all
just exceptions to the said petition, for answer thereto or to so
much thereof as they are advised that it is material they
should answer, answer and say:
(a) These defendants deny any bona fide effort was made
by the petitioner or any person or agent representing it to acquire the land s·ought to be condemned belonging to s·aid defendants and they have failed to con1ply with Section 25-7 of
the Code of Virginia for 1950.
(b) Insufficient complianee with the statute for eminent
do·main has not been made by petitioner.
(c) No consideration given by the petitioner for additional
damages done to other land belonging to these defendants,
other than for la.nd to be taken by eminent domain in this
proceeding.
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(d) There are no peculiar benefits to be derived by the defendants by the construction of said highway.
page 72 ~
(e) No provisions made by petitioner for loss of
tangible assets or future damage.
(f) There have been numerous changes of plans and location of road since original offer made by the petitioner and
the values are now different for the land sought to be acquired than was originally set out in the original plans and
offer for same.
Your defendants further deny that the petitioner has· complied in full with the law of eminent do'lnain.
Your petitioners have other defenses and specific damages
to be assigned upon the hearing before the commissioner
when the date for hearing for said evidence and to assess
damag·es for the land sought to be taken.
And, now, having fully anS'wered the plaintiff's petition
these respondents pray to be hence dismissed with their
reasonable cost by them in this behalf expended.
BRADY CAMPBELL and
SNODA CAMPBELL
By Counsel.

W. CLYDE DENNIS, p. q.

•

•

•

•

•

•

•

•

•

•
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Received and filed 30th day of Sept. 1958.
LOIS l\1cCLANAI-IAN, D. Clerk.
ANS,VER.
To the Honorable F. W. Smith, Judge of said Court:
The answer of Hadley Arrington a.nd Leona Arrington, to
a petition filed against them in your H~onor 's Court by S. D.
~1a.v, State Highway Commissioner of 'Virginia.
These respondents reserving to themselves the benefit of all
~st exceptions to the said petition, for answer thereto or to
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so much thereof as they are advised that it is material they
should answer, answer and· say:
(a) These defendants deny any bona fide effort was made
by the petitioner or any person or agent representing it to acquire the land sought to be condemned belonging to said
defendants and they have fa.iled to com.ply with Section 25-7
of the Code of Virginia for 1950.
(b) Insufficient compliance with the statute for e1ninent
domain has not been made by petitioner.
(c) No consideration given by the petitioner for additional
damages done to other land belonging to these defendants,
other than for land to be taken by eminent domain in this
proceeding.
(d) There are no peculiar benefits to be derived by the defendants by the construction of said highway.
(e) No provisions made by petitioner for loss of tangible
assets or future damage.
(f) There have been numerous changes of plans
page 74 ~
and location of r.oad since original offer made by
the petitioner and the values are now different for the land
sought to be acquired than was originally set out in the original plans and offers for same.
(g) These defendants allege that there has been eonsiderable loss· of profits to their business during the coarse of this
construction and there will be considerable future loss of
profits by reason of the construction and the land sought to
be taken for which they are entitled to compensation and reimbursement.
Your defendants further deny that the petitioner has complied in full with the law of entinent do1nai1'b.
Your defendants have other defenses and specific damages
to be assig·ned upon the hearing before the Commissioner
when the date for hearing for said evidence and to assess
damages for the land sought to be taken.
And, now, having fully answered the plaintiff's petition
these respondents pray to be hence dismissed with their reasonable cost by them in this behalf expended.
HADLEY ARRINGTON and
LEONA ARRINGTON
By Counsel.

,V. CLYDE DENNIS, p. q.
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Received and filed 30th day of Sept.. 1958.
LOIS 1\icCLANAHAN, D. Clerk.
ANSWER.
To the Honorable F. W. Smith, Judge of the said Court:
The answer of Bessie Bowman; Ruby Brinigar and Milton
Brinigar, her husband; Alice Childress and Ralph Childress,
her husband and Beverly Frost and Dean Frost, her husband,
to a petition filed against them in your Honor's Court by
S. D. May, State Highway Commissioner of Virginia.
These respondents reserving to themselves the benefit of all
just exceptions to the said petition, for answer thereto or
t.o so much thereof as they are advised that it is material they
should answer, answer and say:
(a) These defendants deny any bona fide effort was n1ade
by the petitioner or any person or agent representing it to acquire the land sought to be condemned belonging to said defendants and they have failed to comply with Section 25-7
of the Code of Virginia. for 1950.
(b) Insufficient compliance with the statute for mninent
domain has not been made by petitioner.
(c) No consideration given by the petitioner for additional
damages done to other land belonging to these defendants,
other than for land to be taken by eminent domain in this proceeding.
(d) There are no peculiar benefits. to be derived
page 80 ~
by the defendants by the construction of said highway.
(e) No provisions made by petitioner for loss of tangible
assets or future damage.
(f) There have been numerous changes of plans and location of road since· original offer made by the petitioner and
the values are now different for the land sought to be acquired
than was originally set out in .the original plans and offer for
same.
(g) These defendants allege there has been considerable
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loss of profits to their business during the coarse of this construction and there will be considerable future loss of profits
by reason of the construction and the land sought to be taken
for which they are entitled to compensation and reimbursement.
Y·our defendants further deny that the petitioner has complied in full with the law of eminent domain.
Your defendants have other defenses and specific damag·es
to be assigned upon the hearing before the con1missioner when
the date for hearing for said evidence and to assess damages
for the land sought to be taken.
And, now, having fully answered the plaintiff's petition
these respondents pray to be hence dismissed with their
reasonable cost by them; in this behalf expended.
BESSIE BO\VMAN
RUBY BRINIGAR and
1\fiLTON BRINIGAR,
ALICE CHILDRESS and
RALPH CHILDRESS
BEVERLY FROST and
DEAN FROST
By Counsel.
W. CLYDE DENNIS, p. q.

•

•

•

•

•

•

•

•

•
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Received and filed 30th day of Sept. 1958.
LOIS 1\!IcCLANAHAN, D. Clerk.
ANSWER.
To the Honorable F. W. Smith, Judge of said Court:
The answer of Ona. Griffith and William Griffith to a petition filed against thetn in your Honor's Court by S. D. May,
State Highway Commissioner 10f Virginia..
These respondents reserving to themselves the benefits of
all just exceptions to the said petition for answer thereto or
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to so much thereof as they are advised that it is material they
should answer, answer and say:
(a) These defendants deny any bona fide effort ·was made
by the petitioner or any person or agent representing it to acquire the land sought to be condemned belonging to said defendants and they have failed to comply with Section 25-7
of the Code of Virginia for 1950.
(b) Insufficient compliance with the statute for e·minent
doma,in has not been made by petitioner.
(c) N:o consideration given by the petitioner for additional
dmna.ges done to other lands belonging to these defendants,
other than for land to be taken by emrinent doma-in in this proceeding.
page 83 ~
(d) There are no peculiar benefits to be derived
by the defendants by the construction of said high'vav.
(e) No provisions made by petitioner f.or loss of tangible
assets or future damage.
(f) There have been numerous changes of plans and location of road since original offer was tnade by the petitioner
and the values are now different for the land sought to be acquired than was originally set ·out in the original plans and
offer for sa.n1e.
(g) These defendants allege there has been considerable
loss of profits to their business during the coa1·se of this construction and there will be considerable future loss of profits
hy reason of the construction and the land sought to he taken
for 'vhich they are entitled to c01npensation and reimburseInent.
Your defendants further deny that the petitioner has comin full with the law of e1nin.ent doma-in.
Your petitioners have other defenses and specific damages
to be assigned upon the hearing before the comn1issioner when
the date for hearing· for said evid~nce and to assess damages
for tl1e land soue,·ht to be taken.
And, now, having fully answered the plaintiff's petition
these respondents pray to be hence disn1issed with their reasonable cost by them. in this behalf expended.
pli~d

ONA GRIFFITH and
GRIFFITH
By Counsel.

WILLIA~f

W.

CL~DE

DENNIS, p. q.
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Received and filed 7th day of Oct. 1958.
JENNINGS L. LOONEY, Clerk.
SEPARATE ANS\VER AND GROUNDS OF DEFENSE OF
WALTER BRO,YN, ET AL.
To the H-onorable Judge of the Circuit Court of Buchanan
County, Virginia:
For its separate Answer and Grounds of Defense of Walter
Brown and Essie G. Brown, his wife, and Arthur Brown, to
the petition of S. D. !fay, State Hig·hway Comtnissioner of
Virginia, these defendants come and say:

1. That the allegations of paragraphs A, B & D of the
petition are admitted.
2. That the a.Ilegations of paragraph C are denied in that
the defendants 'Valter Brown and Arthur Brown have by
deed dated the 4th day of September, 1958, from Alvis Hunt,
et ux and Charles F. Woodworth, et ux., and recorded on the
30th day of September, 1958, in the Office of the Clerk of the
Circuit Court of Buchanan County, Virg·inia, in Deed Book
135, page 560, purchased tl1e entire interest in and to the
property 1nent.ioned in the petition paragraph E (3).
:3. That the allegations of paragraph E (3) are denied as to
the amount of square feet to he condemned and
page 88 ~ den1anil strict proof of same.
4. That the alle_g-a.tions of paragraphs H & I are
neither admitted nor denied but strict proofs of same are
renuired.
5. The defendants allege that by the construction and use
of s::~id easen1ent over their property will be of great damage
·
to said defendants for the following· reasons, namely:
(A) That said property was bought, at great expense, for
the express purpose of constructing- a building suitable for
business purposes and that the depth of said lots is such that
by taking tl1e aforesaid easement for the State Highway Commission it will be impossible to construct a building as contemplated.
I

I

\
I

:;

:f
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(B) That defendants ha.ve gone to great expense to make
a fill on said lots and that virtually all of said fill has been

taken and used by said Highway Commission.
6. These defendants here a.llege that the value of the land
taken is $1,000.00 and that the damage to the residue is $5,000.00, a total of $6,000.00, which is the sum at this time demanded and for which these defendants are willing to settle
and convey necessary right of way required.
Wherefore, these defendants pray judgn1ent against petitioner for the sum of $6,000.00 as hereinbefore set out.
WALTER BROWN, ESSIE G.
BROWN, & ARTHUR BROWN
By Counsel.·
D. A. McGLOTHLIN, p. d.
Grundy, Virginia.

page 95
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Received a.nd filed 18th day of Oct. 1958.
J. L. LOONEY, Clerk.
ANS,,7 ER.
To the Honorable F.

,V. .Sn1ith, Judge of said Court:

The answer of W. D. Shelton and Blanche Shelton, to a
petition filed against then1 in your H·onor's Court by S. D.
May, State Highway Commis8ioner ·of Virginia.
.
These respondents reserving to themselves the benefit of
all just exceptions to the said petition, for answer thereto or
to so much thereof as they a.re advised that it is ma.terial they
should answer, answer and say:
(a) These defendants deny any bona fide effot·t was made
by the petitioner or any person or agent representing it to a.cquire the land sought to be condemned belonging to said defendants and they ha.ve failed to comply with Section 25-7 of
the Code of Virginia for 1950.
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(b) Insufficient compliance with the statute for eminent
domain has not been made by petitioner.
(c) No consideration given by the petitioner for additional
damages done to other lands belonging to these defendants,
other than for land to be taken by eminent domain in this proceeding.
(d) There are no peculiar benefits to be derived by the defendants by the construction of said highway.
page 96 } (e) No provisions made by petitioner for loss of
tangible assets or future damage.
(f) There have been numerous changes of plans and locations of road since original offer made by the petitioner
and the values are now different for the land sought to be acquired than was originally set out in the original plans and
offer for same.

Your defendants further deny that the petitioner has complied in full with the law of emine'nt do'main.
Your petitioners have other defenses and specific damages
to be assigned upon the hearing before the Commissioner
when the date for hearing for said evidence and to assess
damages for the land sought to be taken.
And, now, having fully answered the plaintiff's petition
these respondents pray to be hence dismissed with their reasonable cost by them in this behalf expended.

vV. D. SHELTON and
BLANCHE SHELTON
By Counsel.
W. CLYDE DENNIS, p. q.

..

•

•

•
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•
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•

ORDER.
On this the 6th day of November, 1958, between the hours
of 9 :00 o'clock a.. n1. and 4 :00 o'clock p. m., came the Petitioner, by Counsel, and also came I. ~L Lambert, Guardian
ad Litem for Billy Jay Wright, a.n infant under twenty-one
years of a.ge, and also can1e I. 1\L Lambert, Guardian ail
Litem for George 1\L Owens, a person non cotnpos ntentis, and
·I

r

l
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also came T01n Owens, Committee for the said
George l\L Owens, Incompetent.
And it appearing to the Court that the Clerk
of this Court has appointed I. l\L La.n1bert, as Guardian a.d
lite·m for the afQresaid infant defendant and for the 'non
cfJtmvpos 1nentis defendant, and that on this day, by leave of
Court here granted, said Guardian ad litem for said infant
defendant and said non co·mpos 1nent·is defe.ndaut, and said
infant and said non com-POS 1nentis defendants by their said
Guardian ad Ute1n filed fonual answer to the Petition in this
proceeding, which answer was duly sworn to by said Guardian
ad lite1n.
And it further appearing to the Oourt tha.t the Petition
of S. D. 1\tlay, State Highway Con1missioner of Virginia,
against the above na1ned defendants was duly filed on the
15th day -of Septmnber, 1958, in the Office of the Clerk of the
Circuit Court of Buchanan County, ·virginia, and the Petitioner, by Counsel, n1oved the C'Ourt to appoint Conunissioners
as prayed for in the Petition, they to ascertain what will be
just compensations for the lands and for the interests and
estates therein proposed to be condemned for the use of
Sta.te :Highway purposes, a.nu to awa.rd the damages, if any,
resulting to tl1e remaining property of the defendants, and of
other persons, if any, beyond the enha.nce1nent in value, if
any, of the ren1aining property of the landowners and such
other persons, if any by reason of the construction and huprovements contemplated and n1ade by the State liigl1wa.y
Commissioner.
But the Court, stating that Goo. C. Sutherland, Attorney
for and husband of Bertha Sutherland, one of the defendants,
had requested hhu to defer the appoinhnent of Con1n1issioners
until a later date as it was impossible for hhn to attend the
hearing on this date, doth order that said Com.missioners
shall be hereafter appointed by him.
And it a.ppea.ri:ng t:o tl1e Court tba.t said Petition was duly
sworn to bv H. Claude Pobst, the dulv aut.hori?.ed attorncv
.. and agent for said Petitioi1er, lJefore same wa's
page 105 ~ filed, and that a. copy of said Petition, Subpoena in
Chancery and Notice that application would he
made to this Court on this day, between the hours of 9:00
o'clock a. 111. and 4 :00 o'clock p. 111., at the Courthouse of
ducha.nan County, Virginia, in Grundy, Virginia, for the purposes hereinbefore stated, all a.tta.ched to eac.h other, were
executed upon the follo·wing defendants, on the followingdates, by the following officers, to-wit:
..
Upon Svlvia H. \Vright, Shirley Faye 'Vright Lester and
Edsel I-I. Lester, vValter Brown, Essie G. Brown, Alvis T-Tunt,
page 104

~
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Edith L. Hunt, J. M. Bevins, .June Bevins, Ira H. Blankenship, Lula Blankenship, Nick Wagner, R. L. Anderson, Van
B. Alley, Lonza Ratliff, Tennessee Ratliff, Hadley Arrington, Leona Arrington, Myrtle ·Goins, Amos Goins, Bessie
B·owman, Alice Childress, Ralph Childress, Beverly Frost,
Dean Frost, Edgar Taylor, Edith Taylor, W. D. Shelton,
Blanche Shelton, Bertha Sutherland, George C. Sutherland,
Gerald Arrington, Betty Jean Arring-ton, Brady Campbell,
Snoda Campbell, Ona Griffith, W. W. Griffith, G. vV. lviitchell,
Inez J\tiitchell, Tom Owens, and upon Levisa. Motor Oorporation by delivering same to Ralph Elswick, Manager and
Member of the Board of Directors of said Corporation, all on
September 16, 1958, by the Sheriff of Buchanan County, Virginia.
Upon L. D. Perkins and Frances R. Perkins, on September
17, 1958, by the Sheriff of Rockbridge County, ·virginia.
Upon Lucille Kincaid Massie and G. H. 1\fassie, on September 18, 1958, by the Sergeant of the City of Norfolk, Virginia,
and upon Ruby Briniga.r and Milton Brin.igar on the same
date by said Sergeant.
Upon R.. Lawson l\fatney and Lona Alyce lVIatney on September 23, 1958, by the Sheriff of Russell County, Virginia.
And it appearing to the Court that the separate answers
of Nick W agm.er, R. L. Anderson & Van B. Alley,
page. 106 ~ Trustees of Grundy Lodge No. 17, Independent
Order of Oddfellows; Edgar Taylor, Edith Taylor, Ira H. Blankenship, Lula Blankenship, Myrtle Goins,
An1os Goins, Gerald Arrington, Bet~ty Jean Arrington, Brady
Campbell, Snoda Cantpbell, Hadley Arrington, Leona Arrington, Lonza Ratliff, Tennessee Ratliff, Bessie Bowman,
Ruby Brinigar, Milton Brinigar, Alice Childress, Ralph
Childress, Beverly Frost, Dean Frost, Ona Griffith and
William Griffith, were filed in said Clerk's Office on September 30, 1958; that the answer ·of W. D. Shelton and Blanche
Shelton were filed in said Clerk's office on October 18, 1958,
and that the answer of G. W. Mitchell and Inez Mitchell were
filed in said Clerk's Office on Oetober 28, 1958, all of the foregoing answers being filed by \V. Clyde Dennis, Attorney for
said defendants, said attorney being here presC~nt; and it
appearing t.ha.t the Answer & Grounds of Defense of Walter
Brown, Essie G. Brown and Arthur Brown was filed ·on ·
· October 7, 1958, by D. A. l\1:cGlothlin, their attorney.
And it further appearing to the Court that the Affidavit for
Order of Publicati·on of Petitioner, by his said attorney and
agent, wa.s duly filed in the Office of the Clerk ·of t.his Court
o~ October 7, 1958, stating that Charles F. Wood,vorth,
Delpha H. \¥oodworth, Earl P. Wright, 1\tirs. Earl P. Wright,
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Hazel Wright Chandler, Clinton Chandler, Glenn Bowman,
Ora Bowman, Madge Sironko, John .Sironko, Arless Bowmam,
Bea Bowman, Ruth Cramblett, Morris Cramblett, Phala
Kincaid Pennington, E. L. Pennington, Eugenia Kincaid
Brooks, C. T. Brooks, Charles Anthony Killlcaid, Jr., H. A.
Kincaid, Mabel E. Kincaid, are non-residents ·of the State of
Virginia, and giving their last known postoffice addresses,
and that the addresses of Dottie ~Hils, formerly Dottie Combs,
M. A. Lynch and Mrs. M. A. Lynch are now unk!Ilown.
And it appearing that Order of Publication was, on October
7, 1958, entered by the Clerk of this Court, the abpage 107 ~ breviated style of said c.ause being given in said
Order of Publication and its object being briefly
stated therein, and .the aforesaid defendants against whom it
was entered were ordered to appear at this time and place,
after due publication of said Order of Publication, and do
what might be necessary to protect their interest, which
Order of Publication ordered that a copy thereof be published
for two successive weeks in the Virginia Mountaineer, a
weekly newspaper published in Grundy, in Buchanan County,
Virginia, and that a copy thereof be posted at the front door
of the courthouse of this County within ten days from the
date of said Order; and it further appearing frmn the Certificate of Tom Holland, Editor and Publisher of said newspaper,
that said Order of Publication was duly published in said
newspaper for two successive weeks begiatning on the 9th day
of October, 1958, a copy of said order of publication, attested
by the Clerk of this Court, being appended to the Certificate
of said Editor as a part thereof, and to said order of publicacation there was appended the Certificate of J. L. Looney,
Clerk, to the effect tha.t a copy of said order of publication
was, within ten days after said Order of Publication was
entered, duly posted at the front door of the Courthouse of
this County by said Clerk, and that a. copy thereof, together
with copy ·of the Petition, was mailed by him to each of the
nom-resident defendants.
And it further appearing to the Court that the Petition
aforesaid contains descriptions of the several parcels of land
sought to be taken and condemned in this proceeding; that
petitioner filed with his petition Memorandum showin~ the
names and addresses of the owners of the lands soug-ht to be
condemned in this proceeding, and the Petitioner introduced
witnesses, John ,V. Nica.r and E. M. Willian1s, Jr., proving all
the material allegations of the Petition, a.nd also
page 108 ~ proving that the lands and interests, aod all the
rights a.nd easements sought to be condemned and
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taken are necessary for the construction, reconstruction, alteration, maintenam.ce and repair of the public highways of the
State of Virginia.
In consideration of all of which, and there being no request
made for a Bill of Particulars for the valuations of the lands
to be taken from, the defendant~, nor a statement of the damages whic.h will accrue to the residue of defendam.ts' lands, the
Court is of the opini:on and doth adjudge and order that the
Petitioner is entitled to condemn the lands mentioned and
described in said Petition and in the exhibits therewith filed.
It having been ascertained, since the filing of the original
bill in this case, that Arthur Brown and Walter Brown purchased all the interests of Charles F. Woodwor.th and Alvis
Hunt in parcel No. (3) as set out in the Bill, and that Walter
G. Brown and Essie G. Brown, his wife, and Arthur Brown
have filed answer in this cause as hereimbefore stated; therefore, the Petitioner asked the Court to be allowed to amend
his ·original Petition by alleging that said Parcel of land is
now owned by Walter G. Brown and Arthur Brown, and that
Arthur Brown be made a party defendant to this suit, to which
Motion there was no objection, and the Court doth grant said
Motion.
The Petitioner further stated to the Court that an error
was made in the Certificate and Plat. filed by the State Highwav Commissioner in the Office of t.he Clerk of the Circuit
Col.1rt of Buchanan County, Virginia, in Deed B·ook No. 133,
page 306, in reference to Parcel No. (10), owned by Hadley
Arrington, and therefore Petitioner moved the Court to be
allowed to substitute a correct plat and Certificate in lieu of
t.he Plat and Certificate so filed by the State Highpage 109 ~ way Commissioner, which 1\fotion is granted by
the Court, and the Court doth order that the Clerk
of this Court record in the proper books in his office the corrected Plat and Certificate.
And the Court doth further order, pursuant to request of
Geo. C. Sutherland, Attorney for Bertha Sutherland, one of
the defendants herein, that this case be now continued until
Thursday, N ovem her 13, 1958, between the hours of 9 :00
o'clock a. m. and 4:00 o'clock p. m., to be then further proceeded in and dealt 'vith.
Enter this Order this N·ovember 6th, 1958.
F. W. SMITH, Judge.
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page 110}

DECREE.
This matter came on tlus the 13th day of N·ovember, 1958,
to be again heard on the papers heretofore filed herein and on
the proceedings heretofore had herein, and was argued by
Oounsel, same having been continued from November 6, 1958
to this date ..
And thereupon Petitioner moved the Court to appoint Commissioners for the purposes set forth in the Petition, same
to go on the lands a.nd fix valuations and assess damages as
provided by law.
The Court, for the purpose of taking more time to consider
the appointme111t of Commissi·oners, hereby continues this proceeding until Thursday, December 12, 1958.
Enter this decree this November 13, 1958.
F. ""\V. Sl\1ITH, Judge .
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page 123 ~

OATH OF COJ\fMISSIONERS.
State of Virginia,
County of Buchanan, to-wit:
I, Jennings L. Looney, Clerk of the Circuit Court of
Buchanan County, Virginia, do hereby certify that F. A.
Porterfield J. L. Wilbur, J. I-I. Shortridge, E .. E. Dixon, and
S. J. Breeding, Jr., ha.ve each this day made oath before me
that after viewing the lands soug-ht to be taken in this case,
and hearing such evidence as may be produced before them,
if any, that they will faithfully a.nd impartially ascertain what
will be just compensations, respectively, for such several
parcels (or for such interests or estates in the several parcels
of land) of the freehold whereof the defendants more parti-
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cularly mentioned and named in the Petition and amended
petition for condemnation heretofore file in this case, are
tenants, and for such other properties as are proposed to be
talren by the Commonwealth of ·virginia for State Highw·ay
purposes, and award damages, if any, resulting to the adjacent and other properties of such tenants or owners, and
to the property of any person, beyond the enhancement in
value, if any, that will accrue to such properties respectively
by reason of the construction and improvements contmnplated
and made by said petitioner, a.nd will truly certify same.
Given under my hand this the 5th day of January, 1959.

JENNINGS L. LOONEY
Clerk of the Circuit Court of
Buchanan County, 'Tirginia.
page 124 ~
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CO~fiUISSIONERS.

To the Honorable Circuit Court aforesaid:
'\Ye the undersigned J. L. "\Veller, Sr., E. E. Dixon, J. H.
Shortridge, F. A. Porterfield, Samuel J. Breeding, Jr. being
five of the Commissioners appointed by your I-Ionor on the
12th day of Decmnber, 1958, in the above styled condemnation
proceeding- now pending in the aforesaid Court, reported at
the Office of the Clerk of said Gourt at 9 :00 o'clock a. m. on
1\Jionda.y, Decen1ber 15, 1958 for the performance of the duties
required by said Court in its decree, but the Court on that day
continued and adjourned this proceeding until 1\fonda.y, January 5, 1959, at 9:00 o'clock a. tn., on which day your ComInissioners were ordered to again report to the Court, which
they did, and thereupon the undersigned CmnmJssioners were,
by the Clerk of said Court, duly sworn, a certificate of said
oath being here returned as a part of this report.
Thereupon we went upon each and all of the properties
more particularly described in the Petition a111d exhibits filed
in this cause in said Clerk's office, all of said property being
loca.terl on Levisa. River, in Bucha.na.n County, Virginia, and
viewed each tract of la.ncl taken or to be taken in this proceeding, and the adiace!llt. aJld other lauds of each owner, and on
view of said tracts of land and on such evidence as was pro-
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dueed before us, we are of the opip.ion and do ascer.tain and
report as to each of said parc.els of land as follows :
Received and filed 9th day of Jan. 1959.

J. L. LOONEY, Clerk.
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(3) 0.006 Of An Acre, Formerly Owned By Walter Brown,
Charles F. Woodworth & Alvis Hunt; Now OWI!led One-Half
by 'Valter Brown and One-Half by Arthur Brown.

Being as shown on plans approved ~:farch 15, 1957, and lying
on the west (right) side of the survey centerline and adjacent
to the west right of way line of present Route 460 from the
la111ds of T. G. vVright Estate opposite approximate StaHon
34+95 to tlie lands of Edd Shortridge opposite approximate
Station 35+92, and containing 242.5 square feet (0.006) acre,
more or less, land, together with the ri ht to use the addi,tional areas shown a.S • req!!~r~--.J>x..t}le_p:r9p..e..r..,exe.c:t!!io~-/ and-mltintena:nceoftliewoflf,·· and being a part of the same
lan<l co(tTvey-ealo··-wrufer Brown, Charles F. Woodworth and
Alvis Hunt by Vv. A. Street and wife, by deed dated January
12, 1956, and recorded J anua.ry 20, 1956, in the Office of the
Clerk of the Circuit Court of Buchanan County, 'Tirginia, in
Deed Book No. 126, page 459, and by said
oodwQrth and
Hunt conveyed to Walter Brown one-sixth and to Arthur
Brown one-half, as shown by deed recorded in Deed Book
No. 135, page 560.
The above mentioned parcel of laud is more particularly
designated and shown by lines on a plan and survey of said
road ()Ill file in the Office of the Department of Highways a.t
Richmond, identified as Sheet No. 3, Project 1913-07, Route
460.
We ascertain and report tha.t. the value of the aforesaid
parcel of land is $121.25, and that damages resulting to the
remaining property of the owners of said parcel of land so
taken, beyond the enha.nce1nent. in value thereof by rea.son
of the cOOl.Struction and im.proven1ents contemplated and made
. by the State Highway Con1missioner of Virginia, are $ none.

''r
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(5) 0.006 Of An Acre, Owned by Ira H. Blwnkenship.

Being as shown on plans approved March 15, 1957, and
lying on the south (rig·ht) side of the survey centerline and
adjacent to the south right of way line of Present Route 460
from the lands of Geo. 0. McGuire opposite approximate
Station 81+96 to t.he lands of Geo. 0. McGuire
page 129 ~ opposite approximate Station 82+96 and containing 250 sq. ft. (0.006 acre), more or less, land,
together with the right and easement to use the additional
areas shown as being required for the proper execution and
ma.intenamce of the work, and being a. part of the same land
conveyed to Ira H. Blankenship by Henry Effler and wife.
by deed dated Decen1ber 11, 1952, and recorded November 28,
1953, in said Clerk's Office, in Deed Book No. 122, page 232.
The above n1entioned strip or parcel of land is more particularly designated and shown by lines on a plan and survey
of said road on file in the Office of the Department of Hig·hways at Richmond, identified as Sheet No. 9, Project 1913-07,
Route 460.
We ascertain and report that the value of the aforesaid
parcel of land is $125.00, and tha.t drunages resulting to the
remaining property of the owners of said parcel. of land so
taken, beyond the enhancement in value thereof by reason
of the construction and improvements contemplated and made
by the State Hig·hway Commissioner of Virginia, is $1,250.00.
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(8} Two Parcels of Land Owned By Lonza Ratliff.

Parcel A : Being as shown on plans approved March 15,
1957, and lying on the northeast (left) side ·of the survey
centerline and adjacent to the northeast right of way line of
present Route 460 from the lands of the Grundy Lodge No.
17, I. _0. 0. F. opposite a.pproximate Station 92+37 to the
lands of B. E. Cooke and Ila Oooke opposite approximate
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Station 92+87, containing· 127 square feet ( 0.003 acre), 1nore
or less, land, and being a part of the same land conveyed to
Lonza Ratliff by H. "\V. R. Keesee and wife, by deed dated
June 20, 1945, and recorded June 20, 1945, in said Clerk's
office, in Deed Book No. 95, page 190.
Pat·cel B: Being as shown on said pla.ns and lying on the
east (left) side of the survey centerline and adjacent to the
east right of way line of present Route 460 fro1n the lands of
Burl Rife opposite approximate Station 97+25 to the lands
of Edgar and Edith Taylo.r oppo.sHe approximate Station
97+67 and containing 112.5 square feet (0.003 acre), n1ore or
less, land, and being a part of the san1e la.nd conv-eyed to Lonza
Ratliff ·by Blake Pinson a.nd wife, by deed dated July 15, 1949,
and recorded July 18, 1949, in said Clerk's office, in Deed
Book No. 109, page 299.
The above mentioned two parcels ·of land are 1nore particularly designated and shown by lines on a plan and surv-ey
of said road on file ~n tl1e Office of the Department of Highways at Richmond, identified as Sheets Nos. 10 and 11, respectively, Project 1913-07, Route 460.
Vve ascertain and report tha.t the value of the aforesaid
two parcels of land is $119.75, and that damages
page 132 ~ resulting to the remaining property of the owner
of said parcels of land s·o talren, beyond the enhancement in value thereof by reason of the construction a.nd
improvements contemplated and made by the State Highway
Comn1issioner of Virginia are $ none .
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(10) Two Pa.rcels of Land Owned By Hadley A1·rington..
Pat·cel A: Being as shown ·on plans approved
15, 1957, and ly~ng on the southwest ( rig·ht)
side of the survey centerline and adjacent to the
existing west right of way line of present Route 460 from the
la.nds of Earl Dellinger and Dorothy J. Dellinger opposite
approximate Station 95+34 to thH la.nds of said Dellin~·er
opposite approximate Station 96+34, and containing 250
square feet (0.005 acre) more or less, la.nd, and being a part
of the same land acquired by I-Iadley Arrington from Tollie
Mullins et als. by deed dated August 16, 1941, and recorded
August 18, 1941, in said Clerk's Office, in Deed Book No. 85,
page 125.

page 133
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Parcel No. B: Being as shown on said plans and lying on
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the west (right) side of the survey centerline and adjacent
to the existing west right of way line of present Route 460
fr-om· the lands of EarI Dellinger and Dorothy Dellinger opposite approximate Station 97 +34 to the lands of R. R. Terry
opposite approximate Station 100+16 (being the center of the
creek) and containing 705 square feet (0.016 acre), more or
less, land, and being a part of the same land acquired by
Hadley Arrington by the following deeds, to-wit:
(a) Deed fron1 Vernon S. Carpenter and wife dated August
1, 1940 and recorded August 16, 1940, in said Clerk's Office,
in Deed Book No. 83, page 300.
(b) Deed from I. S. Ratliff 81nd husband dated October
25, 1941, and recorded October 27, 1941 in said Clerk's Office,
in Deed Book No. 85, page 412.
Parc.els ·A and B contain a total of 955 square feet ( 0.021)
acre, more or less, together with the right and easement to
use the additional areas shown as being required for the
proper execution and maintenance of the work.
The above mentioned strips or parcels of la.nd are more
particularly designated and shown by lines on a plan and
survey of said road on file in the Office of the Depage 134 ~ partment of Highways at Riclnnond, identified as
Sheet No. 11, Project 1913-07, Route 460.
We ascertain and report that the value of the aforesaid two
parcels of land is $477.50, and that damages resulting to the
remaining property of the owners of said parcel of land so
taken, beyond the enhancement in value thereof by reason of
the construction and improvem.ents contemplated and made by
the State IIighway Commissioner of Virginia are $50.00.
(11) 0.003 Of An Acre, Owned By The Estate of 8. T.
Bo'wnw'IZ, Deceased.

Being as shown on pla.ns approved March 15, 1957, a.nd
lying on the east (left) side of the survey eenterline and adjac.ent to the east rig·ht of way line of present R~oute 460 fron1
the lands of Levisa :M~otor Corporation opposite approxin1ate
Station 96+30 to the lands ·of Burl Rife opposite Station
96+77 and containing 125 square feet. (0.003 acre), more or
less, land, together with tl1e right and easement to use the
additional areas shown as being required for the proper
execution and maintenance of the work, and being a. part of
the same land conveyed by l\1yrtle Powers et als. to Bessie
Bowman for and during her natural life with remainder to
S. T. Bowman, by deed dated November 12, 1949, a.nd re-

.~.
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co.rded N·ovember 14, 1949, in said Clerk's Office, in Deed Book
No. 111, page 195, and S. T. Bowman having died in 1954
intestate, his interest in said land descended to his widow
and heirs at law, to-wit: Bessie Bowmam., widow, Glenn
Bowman, Madge Sironko, Ruby Brinigar, Arless Bowman,
Ruth Cramblett, Alice Childress and Beverly Frost.
The above mentioned parcel of land is more particularly
designated and shown by lines on a plan and survey of said
l'load -on file in the Office of the De·partmem.t of Highways at
Richmond, identified as Sheet No. 11, Project No. 191307,
Route 460.
page 135 ~ We asce1·tain and report that the value of the
. aforesaid parcel of land is $62.50, and that damages resulting to the remaining property of the owners of
said parcel of land so taken, be·yond the enhancement im. value
thereof by reason .of the construction and imtprovements contemplated and made by the State Highway Commissioner of
Virginia are $ none.
(12) 0.003 Of An Acre, Owned by Edga1· Taylor & Edith
Taylo1r.

Being as shown on plans approved March 15, 1957, and
lying on the east (left) side of the survey «;enterline and
adjacent to the east right of way line of present Route 460
from the lands of Lonza Ratliff ·opposite approximate Station
97+67 to the lands of the Commonwealth opposite approximate Station 98+12, and containing 125 square feet (0.003
acre), more or less, land, together with the right and easement
to use the additional areas shown as being required fGr the
proper executi'On and maintenance of the work, and being a
part of the land conveyed to Edgar Taylor and Edith Taylor,
his wife, by Eula l\{uncy and husband by deed dated January
22, 1944, and recorded January 27, 1944; in said Clerk's Office,
in Deed Book No.. 92, page 4.
·
The above mentiooed parcel of land is more particularly
designated and shown by lines on a plan and survey of said
· r~ad on file. in t~e Offic.e of the Department of High,vays at
R.1chmond, Identified as Sh,eet No. 11, Project No. 1913-07,
Route 460.
e ascertain and report that the value of the aforesaid
parcel of land is $67.50, and that damages resulting· to therema.ining property of the owners of said parcel of land so
taken, bey;o.nd the enhancement in value thereof. by reason
of the construction and improvements contemplated and made
by the State Highway Commissioner of Virginia are $ none.

'V
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(13) Th:ree Parcels of Land Owned By W. D.
Shelton & Blanche Shelto.n.

Parcel .A. : Being as shown on plans approved March 15,
1957 and lying ·on the northwest (right) side of the survey
centerline and adjacent to the existing northwest right of way
lime of present Route 460 from the lands of the Buchanan
Williamson Supply Company opposite approximate Station
101+31 to the lands of W. D. Shelton and Blanche Shelton
opposite approximate Station 101 +96 and containing 162.5
square feet ( 0.004 acre), more or less, land.
Parcel B: Being as shown on said plans and lying ·on the
northwest (right) side of the survey centerline and adjacent
to the existing northwest right of way line of present Route
460 from the lands of W. D. Shelton and Blanche Shelton
opposite approximate Statio!Il 102+46 to the lands of L. D.
Feuchtenberger Bakeries, Inc. opposite approximate Station
103+12 and containing 165 square feet (0.004 acre), more or
less, lwnd.
Parcel 0 : Being as shown on plans approved ~farch 15,
1957 and lying on the northwest (right) side of the survey
cente.rline and adjacent to the existing northwest right of way
line of present Route 460 fro1n the lands of ,V. D. Shelton
opposite approximate Statiolll 101 +96 to the lands of W. D.
Shelton opposite approximate Station 102+46, and containing
125 square feet, more or less, land, (0.003 acre).
Together with the right and easement to use the additional
areas shown on the hereinafter described plat, for the proper
execution and maintenance of the work.
The above described parcels ·of la111d are parts of the same
lands which were acquired by W. D. Shelton and Blanche
Shelton, his wife, by tl1e following deeds, to-wit:
(a) Deed from Albert Looney and wife to W. D. Shelton,
dated December· 20, 1948, and recorded December
page 137 ~ 23, 1948, in said Clerk's Office, in Deed Book No.
107, page 210, conveying Lot No. 21, which covers
Parcel A above.
(b) Deed from Carl Cartwright et als. to W. D. Shelton.
dated Noven1ber 30, 1949, and recorded April 24, 1950, in said
Clerk's Office, in Deed Book No. 112, page 242, C()nveying part
of Lot No. 23, which covers Parcel B above.
(e) Deed from A. D. ~IcCla.nahan and wife, dated April18,
1949, and recorded April 28, 1949, in said Clerk's Office, in
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Deed Book No. 108, pag·e 551, conveying Lot No. 22, which
covers Parcel C above.
The above n1entioned parcels of land are more particularly
designated aiild shown by lines on a plan and survey of said
road on file in the ·Office of the Deparbnent of Highways at
Richmond, identified as Sheet No. 12, Project No. 1913-07,
Route 460.
Vle ascertain and report that the value of the aforesaid
parcels of land is $226.25, and that the damages resulting to
the remaining property of the owners of said parcels so taken,
beyond the enhancen1ent in value thereof by reason of the
construction and improve~ments conte•mpla.ted and made by
the State Highway Commissioner of ·virginia are $300.00.
(14) 0.013 Of An .Act·e Owned By Bertha Sutherland.
Being as shown on plans approved Niarch 15, 1957, a!lld lying
on the south (left) side of the survey centerline and adjacent
to the south right of wa.y line of present Route 460 from the
lands of Carl C. Thornbury opposite approximate Station
105+87 to the la,nds of the Commonwealth opposite approximate Station 107 +58 including connection with R.oute T-687
and containing 575 square feet (0.013 ac.re) more or less, land,
together with the right and easen1.ent to use the additional
areas shown as being required for the proper execution and
ma.i1J1tenance of the work, a.nd being a part of the sa.n1e land
acquired by Bertha Sutherland by the following deeds, to-wit:
(a) Deed from G. E. AcUdns and wife, dated August 23,
1948, and recorded Decmnber 2, 1948, in Deed Book No. 107,
page 105.
page 138 ~
(b) Deed f.rom Edwin ~f. Sutherland and wife,
dated July 29, 1955, and recorded August 15,
1955, in Deed Book No. 125, pa.g·e 511.
The above described parcel of land is more particularly
designated and shown by lines on a plan a111d survey of said
road on file in the Office of the Department of flighwa:ys at
Richmond, identified as Sheet No. 12, Project 1913-07, Route
460.
"\Ve ascertain and report that the value of the aforesaid
parcel of land is $287.50, a.ncl tha.t damages resulting to the
remaining p.roperty of the ow11er of said parcel so taken, bevond the enhancernent. in value thereof by reason of the con·, .. st.ruction and improvements contemplated and made by the
·-t:Sta.te Highway Conunissioner of ·virginia are $100.00. ·
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(16) 0.006 Of An Acre, Owned By Bt·ady Can~pbell a.nd Snoda
Ca.1npbell, His Wife.

Being a.s shown on plans approved 1\farch 15, 1957, and
lying on the south (left) side of the survey centerline and adjacent to the s·outh right of way line of present Route 460
fron1 the lands of Gerald Arrington opposite approximate
Station 109+95 to the la.nds of Dra.nnan Compton and Flo
Compton opposite approximate Station 110+93, and containing 245 square feet (0.006 acre) more or less, land, together
with the right and easement. to use the additional areas shown
a.s being required for the proper execution and maintenance
of the work, and being a part of the land conveyed to Brady
Can1pbell and Snoda Campbell, his wife, by R. G. Gillespie and
wife, by deed dated 1\fa.rch 14, 1956, and recorded March 14,
1956, in said Clerk's Office, in Deed Book No. 127, page 58.
The above described parcel of land is n1ore particularly
designated and shown by lines on a plan and survey of said
road on file in the Offiee of the De.partment of Highways at
R.iclunond, identified as Sheet No. 13, Project 1913-07, Route
460.
\Y e ascertain and repo.rt that the value of the aforesaid
pa reel of land is $122.50, and that damages resulting to the
re1uaining property of the O\Vllers of sa.id parcel so taken,
beyond the enha.ncen1ent in value thereof by reason of the
construction and improvenw:nts contmnplated a.nd
page 140 ~ made by the State I-Iighway Commissioner of ·vir.
ginia are $100.00.
(17) 0.011 Of An Acre, Owned By Ona. Griffith.

Being as shown on plans approvedl\fa.reh 15, 1957, and lying
on the north (right) side of the survey centerline and adjacent
to the north right of way line of present Route 460 from the
lands of ~faudc 1\I. Looney opposite approximate Station
112+75 to the lands of Preston Lee l{een and Marv Ann
J(een opposite approximate Station 114+64 and containing
472.5 square feet (0.011 acre), more or less, land, tog-ether
with the right and easmncnt. to use tho additional a.reas shown
as being required for the proper execution a:nd maintenance
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of the work, and being a part of the land conveyed to Ona
Griffith by Maude M. Looney and M. C. Looney, her husband,
by deed dated September 30, 1954, and recorded December
27, 1954, in said Clerk's Office, in Deed Book No. 124, page
283.
The above described parcel of land is m1ore particularly
designated and shown by lines on a plan and survey of said
road on file in the Office of the Department of Highways at
Richmond, identified as Sheet No. 13, Project 1913-07, Route
460.
We ascertain and report that the value of the aforesaid
parcel of land is $123.12, and that the damages resulting to
the remaining property of the owner of said parcel so taken,
beyond the enhancement in value th&eof by reason of the
construction and improvements contemplated and made by
the State Highway Commissioner of Virginia are $100.00.
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Said tracts and parcels of land are embraced in the public
highways of the State of Virginia, Route .460, Projects Nos.
1913-06, 1913-07 and 1913-14.
Given under our hands this 9th day of January, 1959.
SAMUEL J. BREEDING, JR.
J. H. SHORTRIDGE
ELMER E. DIXON
J. L. WELLER
F. A. PORTERFIELD
Commissioners as aforesaid.
Received and filed in open court January 9, 1959.
ELSIE L. SAYERS, Deputy Clerk.
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Received and filed 19th day of Jan. 1959.
JENNINGS L. LOONEY, Clerk.
EXCEPTIONS TO REPORT OF COM.MISSIONERS.
These defendants, Earl P. Wright and Hazel W. Chandler,
part ·owners of Tract No. 1; Walter Brown, Charles F. Woodworth, Arthur Brown and Alvis Hunt, owners of Tract No. 3;
J. M. Bevins and June Bevins, owners of tract No. 4; Ira
H. Blankenship, owner of Tract No. 5; Nick Wagner, R. L.
Anderson, and Van B. Alley, Trustees of GruJidy, Lodge No.
17, I. 0. 0. F, owners of tract No. 7; Lonza Ratliff, owner
of Tract No. 8; Hadley Arrington and Leona Arrington, owners of Tract No. 10; l\£y1·tle Goins, owner of Tract No. 6;
Bessie Bowman, Glenn Bowman, Madge Sironko, Ruby Brinigar, Arless Bowman, Ruth Crablett, Alice Childress and
Beverly Frost, owners of Tra.c.t No. 11; Edgar Taylor and
Edith Taylor, owners of Tract No. 12; W. D. Shelton arid
Blanche Shelton, owners of Tract No. 13; Bertha Sutherland,
owner ·of Tract No. 14; Brady Carnpbell and Snoda Campbell,
owners of Tract No. 16; Ona Griffith amd ,V. W. Griffith, owners of Tract No. 17, all of which tracts are set out as such in
the original petition, except to the report of ~he commissioners in the above entitled proceeding and no'v pending in
this court, and which .report, was returned to the· Judge of this
court on January 9, 1959, and by him delivered to the clerk
and filed on said date; and they move the eourt to reject said
report, and set aside the same, for the following· re·asons;
hereto attac.hed to said report.
1. There is no authority for joining the various defendants
who a.re owners of the sepera.te tracts of land and the joinder
of them is prejudicial to these exceptants, because
page 152 ~ it involves numerous and diverse tracts of land,
extending a.Iong #460 Highway· for a distance of
about twelve miles, part of which land is business, part residental property, part used in connection with busine·ss and
part unimproved; and m-otion is made to dismiss the e.ntire
proceeding or all ofthe excepting defendants except one to be
.
elected by petitioner.
2. The purpo.rted statute authorizing combining in one condemnation proceeding several defendants owning distinct
tracts of land not binding on each other, and not of the san1e
nature, son1e for business and some residental and some for
other purposes, and some unimproved is unconstitutional; because it confounds the defenses to be made, the evidence to be
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heard, and deprives the defendants ,of the due process· of law
required by the State and Federal Constitution as well as the
equal protection of the law secured by the 14th Amendment
of the Constitution of the United States.
3 The description of the property to be taken and affected
is no where in the proceeding set forth with the particularity
of description and designation of the interest, rights and
property, to be talren, so as to enable the commissioners to
understand and properly evaluate or know 'vhat property
and interest is taken and what property is da1naged; all of
which will appear fron1 an attested copy of the respective
Certificates filed in the Clerk's Office and recorded in the
Deed Books and referred to in the petition, which are herewith
filed as exhibits as part of these exceptions numbered 1-3-45-6-7-8-10-11-12-13-14-16 & 17, respectfully as set forth in the
petition.
4. The awards in the respective cases in favor of these
defendants, are contrary to the law and evidence and are
grossly inadequate, and the commissioners arrived at same
by reason of applying erroneous principles, and
page 153 ~ was caused, in part at least, by the adn1ission by
the court before the commissioners, of improper
evidence, and excluding proper evidence offered by these defendants, and especially the rulings of the court during the
taking of the testimony; and,
(a) No consideration for the da1nages was fixed for invasion of the dwelling or surrounding space and to condemn
the same without such consideration is contrary to Section
25-5 of the Code of Virginia.
·
(b) No consideration for da1nages is fixed for the invasion
of the privacy of auy dwelling or any aparbnent nor the
privacy of same nor for noises, odors, vibriations, smoke, dust
and other objectionable eon1ponents nor by pollution of the
air by reason there-of, and thereby.
(c) No consideration given for invasion of parking space,
which is necessary in certain instances pertaining to said
defendants nor the depreciation of the value of the property
by reason thereof, such as the desirability for rental property and the reduction in rents caused therefor.
(d) No consideration given for the changing of road levels
which depreciates the value of the adjacent property and
rendering the use thereof in1praetieable without the expenditure of unreasonable expense to the landow·ner thereof.
(e) No consideration given to the owners for their fixtures
. equipment or contents by invasion of the land used for such,
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which requires the owner to expend money to restore said
facilities to their former condition and values.
(f) No consideration given for the undue burden of casting
additional water upon the adjoining premises outside of the
right of way being taken.
(g) No consideration given to the property owners for
additio.na1 damages in addition to land taken, or
page 154 ~ by destruction of shrubs, trees, bushes, etc.
(h) No compensation considered by commission
fo.r consequential damages or hardships where ever involved
to land owners by reason of the prope·rty taken.
(i) No consideration given the land owner for destruction
lateral support caused by destruction of land being taken.
Nor sufficient compensation paid to land O"\vners when taking
into consideration the fair market value of the property taken,
which value of land greatly out "reights the benefits derived
by the owners.
(j) One of the commissioners expressed an opinion during
the proceedings which indicated that full consideration would
not be given to all the evidence presented on behalf of the
defendants.
(k) One of the commissioners should have disqualified himself due to the fact that he was an interested party to the
outcome .of the proceedings by reason of the fact that he was
then seeking s.pecial privileges at tl1e hands of the petitioner
which will or may require like action and besides said commissioner after his recommendation for appointment was entertained on a hunting trip by petitioners attorney.
W. CLYDE DENNIS, Attorney
Grundy, Virginia.
S. H. SUTHERLAND, Attorney
Clintwood, Virginia.
DONALD A. J\fcGLOTHLIN, Attorney
Grundy, Virginia.

I. M. Lambert, Attorney
Grundy, Virginia.
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FINAL ORDER.
On the 1st day of June, 1959, came the Petitioner by Counsel; and also came Earl P. Wright and Hazel \V. Chandler,
part owners of Tract No.1; Walter Brown, Charles F. Woodworth, Arthur Brown and Alvis Hunt, the said Walter Brown
and Arthur Brown being the present o'\vners of Tract No. 3;
J. M. Beins and June Bevins, owners of Tract No. 4; Ira H.
Blankenship, owner of Tract N·o. 5; Nick W Roo-ne.r, R. L. Ande;rson, and Van B. Alley, Trustees of Grundy Lodg·e No. 17,
I. 0. 0. F., owners of Tract No. 7; Lonza Ratliff, QWner of
Tract No. 8; Ha.dley ArJ."ington and Leona ...~rrington, owners
of Tract No. 10; Myrtle Goins, owner of Tract No. 6; Bessie
B·owman, Glenn Bowman, Madge Sironko, Ruby Brinigar,
Arless BoWJnan, Ruth Cramblett, Alice Childress ailld Beverly
Frost, owners of Tract No. 11; Edgar Taylor and Edith
Taylor, owners of Tract No. 12; W. D. Shelton and Blanche
Shelton, owners of Tract No. 13; Bertha. Sutherland, owner
of Tract No. 14; Brady Campbell and Snoda Campbell, QWners of Tract No. 16; Ona Griffith and vV. W. Griffith, owners
of Tract No. 17; by W. Clyde Dennis, S. H. Sutherland and
Donald A. l\1:cGlothlin, their Attorneys a.t law, and insisted
on the Exceptions made by them, by their said attorneys, to
the Repo.rt of Commissioners filed by said Con1missioners. in
the Office of the Clerk of this Court on January 9, 1959, the
Exceptions to 'vhich report were by the above named defendants, by their said CoUJlsel, filed in said Clerk's office on
January 19, 1959.
Whereupon, touching ~ception 4(1{) urged by the Exceptors, H. Claude Pobst, Counsel for Petitioner,
page 193 ~ was introduced as a witness by Counsel for Ex. ceptors and said Pobst m.a4e a statement of the
facts of the alleged entertainment on a hunting trip of a man
later appointed as Commissioner, and upon conclusion of said
statement· the Exce.ptors, by Counsel, withdrew said Exception 4(1{).
Thereupon ·the Exc,eptors, by Counsel, introduced ce.rtain
e-vidence in support of their exceptions and both Counsel for
E·xceptors and Counsel for Petitione.r argued said Exceptions
·
orally.
Upon consideration of all of which the Court is of the
opinion and doth adudge, order and decree as follows:
(A) Tha.t pursuant to order of the Court entered on Decem
ber 12, 1959, appointing them Commissioners for the purpose,
F. A. Port.e.rfield, J. L. Weller, Sr., J. H. Shortridge, E. E.
Dix·on and S. J. Breeding, Jr., appeared before this Court on
January 5, 1959, were found by the Court to be com.petent to
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serve as Commissioners in this case, and, after taking the
oath of office as required by law, said Commissioners went
upon each and all of the properties more particularly described in the Petition and Exhibits filed in this cause, all of
same being located -on the waters of Levisa River, in
Buchanan County, Virginia, and viewed each trac.t of land
to be taken and each easement to be used and the adjacent
and other properties of each owner as shown by said Petition;
that said Commissioners not being able to complete their
duties .on that date returned into Court and so repo.rted and
they were directed to continue their labors on each succeeding
day until all of the lands and easements ·set out and described
in said Petition had been viewed and until their work had
been completed ; that said Commissioners each morning thereafter until and including January 9, 1959, returned and continued their 'vork, and on said last mentioned date completed
their work, and all of them signed said report and filed same
in the office of the Clerk of this Court, as aforepage 194 ~ said.
(B) That all of the Exceptio.ns of said Exceptors filed in the Office of the Clerk of this Court on January
19, 1959, are hereby overruled, and said Report of said Commissioners is hereby .ratified, approved and confirn1ed.
(a) That the O'\'\rners of the tracts herein condemned and
the amounts allowed by the Comnrissioners to said owners f.or
the land taken and damages to the remaining property of the
owners, are as follows, to-,vit:

(1) Two parcels of land, totaling 765 square feet, owned
by the 'Vido"r a.nd Heirs at law of T. G.
right, Deceased,
the value of the land tal{en being $382.50, and the dan1ages
resulting to the remaining property of the owners being None.
(2) 0.003 of an Acre, owned by Billy Jay vVright, an infant,
the value of the land taken being $61.00, and the damages resulting to the remaining property of the owner being $200.00.
(3) 0.006 of an acre, owned ·one-half by Walter Brown and
one-half by Arthur Brown, the value of the land taken being
$121.25, and the damages resulting to the remaining property
of the owners being None.
(4) 0.005 of a.n acre, owned by J. M. Bevins and June
Bevins, his wife, the value of the land taken being $116.25,
and the damages resulting to the remaining property of the
owners being None.
(5) 0.006 of a.n acre, owned by Ira H. Blankenship, the
value of the land taken being $125.00, a.nd the da1na.e:es resulting to the rmnaining property of the ·owner bein~· $1,250.00.
( 6) 0.003 of an acre, owned by Mrytle Goins, the value of
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the land taken being $62.50, and the damages resulting to the
remaining property of the owner being None.
page 195 ~
( 7) 0.003 of an acre, owned by Grundy Lodge
No. 17, I. 0. 0. F., whose Trustees are Nick
Wagner, R. L. Anderson and Van B. Alley, the value of the
land taken being· $68.75, and the darnages resulting to the
; remaining property of the owner being None.
(8) Two parcels of land totaling 0.006 ·of an acre, miOre or
less, owned by Lonza Ratliff, the value of the land taken
being $119.75, and the damages resulting to the remaining
property of the owner being N O'IW.
( 9) 0.006 of an acre o·wned by Levisa ~1:otor Corporation,
the value of the land taken being $125.00, and the damages
resulting to the remaining property of the owner being None.
, (10) Two parcels of land, totaling 955 square feet, more or
less, owned by Hadley Arrington, the value of the land taken
being $477 .50, and the damages resulting to the remaining
pro.perty of the owner being $50.00.
(11) 0.003 of an acre owned by the vVidow and Heirs at
law of S. T. Bowman, deceased, the value of the land taken
being $62.50, and the damages resulting to the remaining
property of the owners being None.
(12) 0.003 of an acre owned by Edgar Taylor and Edith
Taylor, the value of the land taken being $67.50, and the damages resulting to the remaining property of the owners being
None.
(13) Three parcels of land owned by "\\7• D. Shelton and
Blanche Shelton, totaling 0.011 of an acre, more or less, the
value of the land taken being $226.25, and the damages resulting to the remaining property of the owners being $300.00.
) ___ __,""" (14) 0.013 of an acre owned by Bertha Sutherland, the
~~- value of the land taken being $287.50, and the damages re.
suiting to the remaining property of the owner
page 196 ~ being $100.00.
(15) 0.003 of an acre, ·owned by Ge.rald Arrington and Betty ,J ea.n Arrington, his wife, the value of the land
taken being $65.00, and the drunages resulting to the remaining property of the owners being None.
(16) 0.006 of an acre owned by Brady Campbell and Snoda
Campbell, his wife, the value of the land taken being $122.50,
and the damages resulting· to the remaining land of the owner
being $100.00.
(17) 0.011 of an acre, owned by Ona Griffith, the value of
the land taken being $123.12, and the damap;es resulting to
the remaining property of the owner being $100.00.
(18) 120 square feet of land owned by Dottie Combs, wl1o
_is
.,. now Dottie Mills, the value of the land taken being $25.00,
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and the damages resulting to the remaining property of the
owner being None.
( 19) An easement over strip of land owned by M. A. Lynch,
the value ·of said easement being N m~e, and the damages resulting to the remaining property of the owner being None.
(20) 0.48 of an acre owned by George W. Mitchell, the value
of the land being taken being $500.00, and the damages resulting to the .remaining property of the owner being $100.00.
(21) 0.89 of an acre, owned by L. D. Perkins, or by L. D.
Perkins and the Heirs at law of C. A. Kincaid, the value of
the land taken being ·$4,580.00, and the damages resulting to
the remaining property of the owner or owners being None,
but it is agreed by W. Clyde Dennis, Attorney for L. D. Perkins, that of said award there has been paid to the said L. D.
Perkins the sum of $3,330.00 for those parts of said land
'vhich are unquestionably owned by L. D. Perkins, and that
the sum of $1,250.00 is in escrow in the hands of H. Claude
Pobst, Attorney for Petitioner, that being the
page 197 ~ residue of said award, the said H. Claude Pobst
admitting that there is in his hands in escrow the
sum of $1,250.00 to be paid to whomsoever the Court may
hereinafter direct.
(22) 0.17 of an acre, owned by George 1\1:. Owens, Inc.ompetent, the value of the land taken being $750.00, and the
datnages resulting to the remaining property of the owner
being $1,500.00.
The said Ge·orge 1vL Owens having died intestate, since the
filing of said Commissioners' Report, it is ordered that said
a'vard be paid by the Clerk of this Court to the Administrator
of the Estate of George :NI. ·Owens, Deceased.
(23) 0.20 of an acre, owned by R. Lawson Matney, the value
of the land taken being $350.00, and the damages resulting to
the remaining property of the owner being None.
(24) 0.003 of an Acre, owned by Shirley Faye Wright
Lester, the value of the land taken being· $73.50, and the damages resulting to the remaining property of the owner being
$50.00.

The Court doth further adjudge, order and decree tha.t Petitioner, or son1eone for him, pay to the Cle·rk of the Circuit
Court ·of Buchanan County, ·virginia, the total amount of the
aforesaid awards (tl1at is f.or land and easements actually
acquired and for damages to the residue of said lands)' except as to Tract No. 21, nothing shall be paid by Petitioner, but
$1.250.00 shall be paid by H. Claude Pobst, Attornev for Petitioner, whie.h obligation the said H. Claude Pob~t he'reby
assumes to pay.

;
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The Court doth further adjudge, order and decree that the·
titles to each and all ·of the parcels of land described in the
report, for which compensations and damages
page 198 ~ were allowed as aforesaid, be and same are hereby
absolutely vested in the Commonwealth of Virginia, and that the liens against said parcels of land and all
of them are hereby transferred to and against all of the aforesaid money paid to the Clerk by Petitioner and by H. Claude
P·obst.
The Court doth further decree and order that the Clerk of
this Court duly record in the current deed book in use in his
office a copy of said Commissioners' Report, and a copy of
this decree, duly certified by him, and shall index all of the
parcels of land herein condemned in the name of the Commonwealth ·of Virginia as grantee, and in the name of each
of the defendants who are owners: of said lands, as. grantors.
The Court doth further hereby allpw each of the above
named Commissioners the sum of Sixty Dollars f.or his total
services for six days in perfortning the duties of a Commissioner in this matter, which total amount the Clerk shall tax
as part of the costs of this suit.
The Court doth further adjudge, order and decree that the
Clerk of this Court, from1 the funds which will be paid into
his hands by Petitioner and by H. Claude Pobst, shall pay the
awards that ·were made by Cominissioners to each of t.he landowners as set out in their Report, or to those holding liens
ag·ainst any of the properties herein condemned, except said
Clerk shall not distribute the aforesaid $1,250.00 being the
balance of the award as to Tract No. 21, until further order
of this Court.
For services rendered to the interests .represented by him
as to two different properties, I. M. Lambert, Guardian ad
lite1n for Billy Jay Wright, an i11fant, and George 1\f. Owens,
Incompetent, is hereby a.llowed the sum of $50.00
page 199 ~ in each case, or a total of $100.00.
The Court doth further adjudge, o.rder and decree that Petitioner pay the costs of this proceeding, including
the recording of the aforesaid papers in this proceeding in the
proper deed book in the Clerk's office.
The Petitioner no longer havin.g· a111y interest in this proceeding, it is adjudged and dec.reed that he be dismissed from
this c.ause, but that said proceeding shall be retained on the
docket of this Court until the Clerk has finallv distributed
the funds in his hands as hereinbefore directed.
T:Q.e aforesaid Exceptors, by Counsel, objected and excepted to the ruling of the Court im refusing to sustain the
Exceptions filed to the Commissioners' Report on ,January
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19, 1959, and in refusing to set aside, vacate and anull the
report, findings and awards of said Commissioners.
Whereupon L. D. Perkins, by Counsel, moved the Court to
be allowed, within twe!Ilty days fromi this date, to file in this
proceeding Petition of L. D. Perkins against the Heirs at law
of C. A. IGncaid f.or the purpose of having the Court adjudicate and determine to 'vhom the above mentioned $1,250.00,
balance owing to L. D. Perkins, or one-half t.o L. D. Perkins
and one-half to the Heirs at law of C. A. IGncaid, shall be
paid, whieh motion is granted.
Enter this Order this 9th day of June, 1959.
F. vV. SMITH, Judge .
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Received and filed 6th day of Aug. 1959.
J. L. LOONEY, Clerk.
NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR.
To: S. D. May, State Highway Commissioner of Virginia:
You are here by notified that we, the undersigned part of
the defendants in the above entitled cause lately dependirng in
the Circuit Court of Buchanan County, Virginia, intend to appeal and do hereby appeal to the Supreme Court of Appeals
of Virginia from the final decree entered in the above entitled
eanse on June 9th, 1959; and, furt.he.r we will present to the
said Supreme Court of Appeals a petition praying for an
appeal from said decree so rendered by said Circuit Court of
Buchanan County to the Supreme Court of Appeals· of Virginia as by law and rules of said Supreme Court of Appeals
prescribed; and we hereby assign as errors, committed by said
Circuit Court during the pendency of said suit and in said
final decree upon which we will rely for reversal of said decree the following:
ASSIGNMENTS OF ERROR.
1. The court erred in appointing commissioners. because no

I
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bona fide effort to purchase the property sought to be condemm.ed had been made, and especially in failing to ascertain
this fact.
2. The court erred during the hearing before the commissioners in refusing to admit and allow the commissioners to
hear certain evidence offered by these appellants, as appears
from the stenographic report of the proceedings of said he.ari.ng; and, these en-ors by the court influenced and caused the
commissioners to err and make an inadequate award against
these appellants.
3. The court erred during the hearing befo.re the commissioners in admitting certain evidence, and allowing the commissioners to consider same, as will ap·pear from the stenographic report of the pr.oceedings before the commissioners ;
and these er.rors by the e,ourt influenced the commissioners in
arriving at and making a grossly inadequate
page 201 ~ award.
4. The court, during the hearing before the commissioners, erred in permitting petitioner and its agents and
witnesses to make explanation of its purpose and what would
be done, as well as what would not be done; and the conlmissioners to consider and formulate their report on sa1ne,
without this being in writing, and especially in the pleadings;
a.ncl these errors so influenced the commissioners that their
awards in each case was grossly inadequate.
5. The report is contrary to the law and evidenee, and without evidence to support in each of these appellants' case; is
grossly inadequate; the cmnmissioners arrived at san1e by
reason of applying erroneous principles and evidence, and it
was caused in part at least by the aclm.ission by the court before the commissioners of in1proper evidence and their consideration of same, and thereby the court excluding from the
consideration by the commissione.rs of proper evidence.
6. The court erred in overruling appellants' exceptions to
the report of the commissioners, for the reason stated in the
exceptions ; and especially in :

I

l

(a) In failing to dismiss the entire proceedings because of a
misjoinder of parties, or at least requiring that a.ll tl1e defendants except one to be dismissed;
(b) Because the desc.ription of the property taken and the
extent the remainder is to be affected, and the extent the
intangible ea.sement is .to be exercised is not sufficiently
definite to enable the parties to know just what is being taken
or the extent it will be used;
(c) The. admission of parol evidence to sl1ow only a Ihnited
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use of the easement is now contemplated, and allowing the
commissioners to make its award thereon, instead of requiring this to be incorporated in the pleadings and decree;
(d) In confirming an award for an easen1ent only, when the
evidence shows the corporeal earth had partly, at least, been
taken and removed. This is true especially of the Bertha
Sutherland land;
(e) The respective awards in favor of each of the appellants is contrary to the law and evidence and withpage 202 ~ out evidenc.e to support them and are grossly inadequate, and was at least founded on erroneous
principles and improper evidence ~nd opinions under the
guise ·of evidence ;
(f) The report was based upon, in a great part, improper
evidence, and failure to be allowed to consider proper evidence which was excluded;
(g) Exceptions having been made to the report of the Commissioners that it was grossly inadequate, which the result of
it having been arrived at by them proceeding on erroneous
principles, the court. erred in not requiring the commissi<mers
to attend and advise the court as to the ma.nner in whic.h the
report was formulated.
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E. M. Harrison.
page 203

~

I certify on the 6th day of August 1959, I mailed
to H. Claude Pobst, Attorney of record for plaintiff S. D. May, State Highway Commissioner of Virginia, a
oopy of the above Notice of Appeal and Assignments of
Error.
W. CLYDE DENNIS, Attorney
Mr. Probst: Now we come to Tract No. 24 belonging to
Shirley Fay vVright, then Tract No. 1 (a) and Tract 1 (a)
belonging to the T. G. Wright Estate, and Tract No. 2,
belonging to Billy J a.y Wright.
~Ir. Lambert: I would like to call 1\{r. Harrison around.
E. 1\L I-IARRISON,
being first duly sworn, was examined and testified as follows:
DIRECT

EXA~IINATION.

By Mr. Lambert:
Q. Please state your name.
A. E. M. Harrison.
Q. I believe you are employed by the State Highway Department of the Sta.te of Virginia, are you not?
A. That is right, sir.
Q. As such employee, did you make the investigation of the
T. G. Wright heirs property, the property he still owned at
the tin1e of his death, and that of Billy Jay vVright which he
owned individually at the time of his father's death
A. Yes, sir.
.
Q. Can you, starting at the lower end of this property, give
ns the amount of the property taken on the first tract at the
lower end of the property?
A. This is Tract No. 24-it is 21;2 feet, sir, all the way
across the front.
Q. How long is it across the front!
page 2 ~ A. Approximately 58 feet across the front.
Q. And what you take there is 2¥2 feet all the
way along the front of that property?
A. That is right, sir.
Q. Now, what is the next tract that you have taken above
that one?
A. That is the T. G. "rright estate.
The Court: Is that No. 1?
Mr. Pobst: It is Parcel 1, which consists of two parcels,
No. l(a) and 1(b).
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E. M. Harrison.
By Mr. Lambert: _
Q. Do you have that one, the amount the state takes?
A. I do, sir, tha.t is 2% feet also.
Q. What is the length of that, running along the highway?
A. That is approximately 80 feet.
Q. And I believe that also takes what width 1
A. Two and one-half feet-in each case here we have an
easement, which is back of that line, we only take fee simple
title to two and one-half feet.
Q. Do you get an easen1ent beyond what you are taking in
fee1
A. I might add as to Shirley Fay, that is right, up against
the building.
Q. What do you take besides what you are taking fee?
A. That is approximately five feet. Less on the down-strea1n
side but more on the up-stream side.
page 3 ~ Q. In other words you are taking 2% feet all the
way along the Shirley Wright property, you are
taking that in fee, and an average of 5 feet all the way along
you are taking an easement on?
A. That is right, sir, average.
Q. The next oneA. Two and one-half feet in fee and approxin1ate average
of two feet in easement.
Q. And what length is that along the highway?
A. Approximately 80 feet, that is on Parcel No. l-it scales
approximately 83 feet.
Q. That is owned by T. G. Wright estate?
A. Yes, sir.
~Ir.

Pobst: Parcel No. 1?

A. That is right.
The Court : The 80 feet long would include 1 (a) and (b) Y
Mr. Probst: No, sir, !(a)-Tract No. 1, first parcel.
By Mr. Lambert:
Q. The 83 feet, I believe you corrected it, that is parcel
A in Tract No.1 Y
A. That is correct, sir, Tract No. 1, Parcel A.
Q. V\7hat is the next one above that one?
A. It is Parcel b, we have it listed as Parcel 2-that is 2%
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E. M. Harrison.
feet also in fee title, and an average, easement
width varies-starting at the downstream side it is
six feet, near the middle it is still six feet, and on
the up-stream end of it it is an average of 25 feet in
easement.
Q. Are you still speaking of the 45 feet owned by Billy Jay
Wright?
A. No, I an1 on the T. G. vVright estate.
Q. On that, what is your length on that1
A. It is 194 feet.
Q. Now that is Parcel B of the T. G. Wright estate?
A. That is right, sir.

page 4

~

The Court: I didn't understand how wide that was.
A. It is 2112 feet, sir, in fee, that is the entire length of
194 feet. Then we had a.n easement line back of that distance,
and starting at the down-stream side it is 5 or 6 feet and
holding about that about the middle and the up-stream side
is an average of 25 feet easement.
Q. How far does this 6 feet extent, 6 feet easement, before
you start with the 25 feet easement 1
A. About 100 to 105 feet.
Q. Then it would be approximately 90 feet of the 25 feet
easement?
A. Six feet to that point and gradually widening until you
reach 25 feet.
Q. That is along the 194 feet. Now, getting to the Billy J.
\Vrig·ht tract, owned by him individually, did you give us
information on that1
page 5 ~ A. It is 2112 feet in width in fee title.
Q. And how much easen1ent is taken?
A. On Billy J. " 7right we are only getting easement at the
up-stream side wlwre there was steps, it is only a distance
there of approximately 10 feet, and the average width of
easement there is 6 feet.
Q. In other words, in front of the Billy .J. Wright lot,
which is 45 feet fronting on the highway, you are taking 2'%
feet in fee simple and an average of 6 feet all the way along?
A. No, sir, only feet feet in width at the upper side, along
the building we didn't need an easement, it was on up from
the building.
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By Mr. Pobst:
Q. Mr. Harrison, you spoke of an easement, what do you
1nean by that~
A. That is permission to construct or to do certain types
of work, such as a fill or tuaybe a slope beyond the highway.
Q. In other words, as I understand it, after you get out
what you are taking you can't even put a shovel of dirt on
that property without the consent of the owner f
A. That is right.
Q. After you have done that, does the state have any right
to it, after it bas made all fills and slopes and finished their
work along there?
A. No, sir, that is just a temporary easement.
Q. To keep from1 being· a trespasser?
A. That is right.
page 6 ~ Q. And all the improvements you have made
there is to go to the land owner 1
A. That is right, sir.
Q. Does that benefit the landowner?
A. Yes, sir, I would say the work we have done outside of
the proposed highway rig·ht of way line is definitely improvement.
The Court: Do you mean outside the 2% feet?
A. That is right, sir.
Bv Mr. Pobst :
o;Q. Beginning down at the lower end of the Shirley Wright
Lester grill, what did you do with that easement when you
built the sidewalk, as I understand it, you built a sidewalk
there?
A. 1\{r. Pobst, she had a walk in front of her building, and
we of course took that out and adjusted that to the height
of our side walk, it might have been a little under, that was
all the way back to the building in putting the sidewalk in.
Q. And you fixed it up so as to make it all smooth?
A. I would say it was a definite in1provement.
Q. And hereafter she can take it up or do what she wants
to with it?
A. Yes, sir.
Q. Who paid for that?
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A. The Commonwealth of Virginia.
Q. And that applied all the way up from the lower end
of Shirley's up to the property belonging to the estate!
A. And did that also apply to all the Wright
page 7 ~ property, the Estate and also Billy J. Wright~
A. Yes, sir.
Q. How did you use that that you did take?
A. That was in the construction of our sidewalk.
Q. And you are taking 21;2 feet all the way along there,
and you are going to pay her whatever the Comm·issioners
fix!
A. Yes, sir
Q. Who paid for that sidewalk?
A. The Commonwealth.
Q. Did she pay anything on it Y
A. No, sir.
Q. You have left a little place between that sidewalk and
her what do you intend to do with that, fix it up and sow
grass?
A. Yes, it was our intention to fill that up.
Q. Now, in the name of the Wright estate, ~Ir. Ifarrison,
can you see that there has been any damage, or in your
opinion have the owners or any of then1 sustained any
dan1age to the laud not taken, beyond the enhancement in
value of this new sidewalk and road there ·y
A. No, sir, I think it is definitely an improvement.
Q. You think then it has been improved f
A. Yes, sir.
CROSS E·XAJ\fiNATION.
By 1\.fr. Lambert:
Q. 1\Ir. Harrison, I believe the easement rig-ht that l\Ir.
Pobst asked you about, which is the various dispage 8 ~ tances beyond the fee simple you have taken, vou
spoke of the estate still having the right tp use or
improve it, doesn't the State Highway Department have the
right to use it and could use it if they wanted to without
the consent of the Estate or the property owners?
Mr. Pobst: 'Ve ol1ject, that is a question of law, the Sta.te
can't go back on that property, once it is through with it,
without a new condemnation proceeding or agreement, that
is a question of law, Your Honor, and we object to it.
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Mr. Lambert: The only reason I asked that question, Mr.
Pobst went ahead to show she could use itMr. Pobst: That is exactly what the law says.
Mr. Lambert: "\Yell, it looks like the Highway Department
gets something on it.
The Court: Well, they did, as I understand it, they got
the right to use it for the purpose of improving slope and it
is necessary for them to get on a part of it while they are
working, but as I understand it, the State Highway Department does not get any easement there that would interfere
with the property owner using it for any purpose he wanted
to. In other words, the property owner could put a building ·
right up to the edge of the sidewalk, if he wanted
page 9 } to. You see if the building was put there they
wouldn't need any slope or suppose. there would be
the foundation of a building, it would hold the sidewalk. In
other words, the property owner could do anything he
wanted to as long as he didn't damage the sidewalk. The
easement is for the purpose of having support and necessary
slopes, as well a.s necessary for what they get on it and use
it, walk over or probably use it in ordinary work where it
is necessary to get on it. That is the way I understand the
rights of it, that is what is meant by the ea.sement.
By Mr. Lambert:
Q. Now, you spoke of improvement on the easement and
on the other property, that im,provement you spoke of didn't
apply to the easement taken on the last 194 feet of property
on the estate which runs around the curve to the point
above the chimney?
A. What fill we put in tlwre, I think it definitely would.
Q. All you did was just to level up kinda with dirt so you
could get your side-walk in, w·asn 't it?
·
A. That is right, sir, but a little bit beyond that in order
to support the sidewalk.
Q. Now the enhancement or the value the estate would
have gotten from that sidewalk you spoke of would be
such as the public all got?
Mr. Pobst: 1\7 e object, it is a general enhancement that
you can offset against damage.
·
page 1.0 ~ The Court: It j~st says enhancement in value
by reason of the Improvement placed there or
contemplated by the State Highway Department. The peculiar

!
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benefit rule is abandoned so far as the State Highway is
concerned.
RE-DIRECT

EXA~IINATION.

By Mr. Pobst:
Q. Now, as I understand it, the easement rig·ht which the
State Highway Department acquired or is acquiring here
through this proceeding, being to the right of the sidewalk
or to the river side of the sidewalk, as you go up, those
easements have been done or performed.
A. That is right, it is only temporary during construction.
Q. And the filling in that you talked about above the last
building, that is som,ething that the land owner would naturally do anyhow?
A. That is right.
Q. In other ,:Vords, instead of injuring the property O"\Yner,
you have helped him 1
A. That is right, sir.
vVitness stood aside .

•
page 20

~

•

•

•

•

vVHEREUPON, the following evidence was introduced on behalf of the Petitioner:

E. J\IL I-IARRISON,
the first witness, called for and on behalf of the Petitioner,
being first duly sworn, was exan1ined and testified as follows:
DIRECT

EXA~IINATION.

Bv ~Ir. Pobst:
·Q. 1\{r. Harrison, you are right-of-way agent for the Highway Department of Virginia., I believe?
A. Right of way agent for the State Highway, Bristol Division of the State IIighway Deparhnent. of Virginia.
Q. How long have you held that position with the IIighway
Department 1
A. Right of w·ay agent for past six years.
Q. You have heretofore stated your experience as right
of way agent, and as appraisor for the State Highway Department in connection with otl1er tracts. ''Till J\fr. Lambert

··,
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agree that the questions and answers may be written into
this tract if the record is written up 1
!£r. Lambert: '\Ve don't question that.
By Mr. Pobst:
Q. Have you examined this land in question here?
A. Yes, s~r.
Q. All of these f{)Ur vVright tracts?
A. Yes, sir.
Q. vVhat, in your opinion, is a fair market value
page 21 ~ of the 2¥2 foot of land taken on which the State has
put the right hand half of its sidewalk?
A. I think a fair price is 50¢ per square foot.
Q. How does that compare with other similar properties
where you have traded on a free and open basis with other
landowners in the town <>f Grundy!
A. I think tha.t was in the neighborhood of the value we
placed.
Q. "'Vas that the standard, 50¢ per square foot?
A. Yes.
Q. Did you deal with Mrs. Wright as to this?
A. Yes, sir, I did.
Q. Did she sign a contract for Billy J. Wright?
A. Yes, she did.
Q. Is this a photostatic copy of the contract she siged?
A. Tha.t is right, sir.
Q. And is that figured on 50¢ a foot?
A. Yes, sir, it is.
Q. Was that clone of her own free will?
A. Yes, sir, she said she would sign the agreement.
Q. Did you explain to her about the easement right?
A. Yes, sir, I went ove:r that.
Q. Did she claim any damages?
A. N.o, sir.
Q. Did you tell her the Sta.te was going to put a side walk
on 2% feet of its own property and wanted the 2% feet
from; her f·or the balance of the walk, and that you would
pay her for her 2% feet and that she would have the benefit
of the walk?
page 22 ~ A. That is right.
Q. Now, Mr. Harrison, as a practical proposition, will that sidewalk be helpful t.o her there?
A. Definitely, to have a.ny improvement on the lot she would
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have to have put in a sidewalk as she did with the other
buildings.
Q. Could you use a building built right at the edge of the
curb as a praetieal proposition for business or otherwise Y
A. Of course we own beyond the curb, Mr. Pobst, there is a
strip there, she would have to go on back.
Q. But she can buildA. Right up to the right of way line, but I think it would
be best to move back as she did in the· buildings already
there and put the sidewalk in.
Q. Then who would have had to have built the sidewalksY
A. She would have.
Q. But in this case the State built it all and she is not out
a penny?
A. That is right.
Q. Does she, on the whole, leaving out the 2lh foot strip
because the State is going to pay for that, whatever the Commissioners say, does she in any of these properties suffer
more damages beyond the enhancement in value of these
properties 7
A. No, I don't think so.
Q. Do you think she is in better shape than she was Y
A. Yes, sir, I do.
Q. Does there remain, after taking the 2lj2 foot
page 23 ~ strip on the 194 foot lot, sufficient lot on which to
. put a building?
A. Yes, sir.
.
Q. If you hadn't done anything there and left it like it
originally was, and she would have eome along and built on
the property, and she had put a sidewalk there, would she
have had to have taken more of her own land there than the
State is taking Y
A. That is right.
Q. So in narrowing her lot 21;2 feet the State has saved her
from ha:ving to narrow it 5 feetY
A. That is right.
Q. And it would ha.ve cost he·r a thousand or two dollars
to put in the sidewalk?
A. I think so.
Q. What is the· cost of sidewalk per squa.re foot Y
A. I think that runs around $65.00 per cubic ~ard.
Q. Well, would that amount to some several hundred or a
thousand dolla.rs or more 7
A. Yes, sir, it would run into a considerable· amount of
miOney, that distance.
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Q. Did Mrs. Wright also sign an option on the T. G.
Wright estate?
A. Yes, sir, she did.
Q. And on the Shirley Fay Wright property?
A. I don't recall-yes, she did because she said she had a
power of attorney and she could sign.

page 24

~

CROSS EXAMINATION.

By Mr. Lambert:
Q. You don't mean to tell the Commissioners that when
the Highway Department took this strip of 2% feet of land
all along in front of all these lots that it didn't mean to pay
for what they took?
A. No, sir, we had an agreement with her to pay her for
that 2% feet.
Q. And you also intended to pay her for whatever damage
was done to the residue 7
A. We don't feel there was any.
Q. But I say if there was any you intended to pay her for
itY
A. Yes, but .there was none.
Witness stood aside.
PERCY V. CRANE,
the next witness, called for and on behalf of the Petitioner,
being first duly sworn, was examined and testified as follows:
DIRECT EXAMINATION.
By 1\fr. PQbst:
·Q. Mr. Crane, do you live in the town of Grundy, Virginia?
A. Yes, sir.
Q. "'\¥'ere you appointed a.s a member of the Committee by
the Town Council of Grundy in connection with the State
Highway A.ppraisors, to appraise the value of lands to be
taken for this new highway up through the town of Grundy
along Route 460?
page 25 ~ A. Yes, sir.
Q. That was between the Court House and on
towards Richlands 7
A. Yes, sir.
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Q. And why did the town council appoint you, what was
the town undertaking to do~
A. The town was undertaking to go along with the State
Highway.
.
Q. Well, I believe the Town also passed a resolution, isn't
that true, that it would take care of all expenses beyond
certain figure·s T
A. Yes.
Q. And you and L. V. Buchanan and Shirley ~fusick were
placed on that committee 1
A. Yes.
Q. Have you been over these properties more than once Y
A. Yes, sir, we went over it two or three tim1es.
Q. You have known the properties for several years f
A. Yes, sir.
Q. Do you own property in Buchanan County?
A. Yes.
Q. Are you acquainted with values generally in the town of
Grundy?
A. Reasonably.
Q. I believe :Mr. Harrison stated that 50¢ per square foot
was a reasonable value that they placed on land taken,
what do you think, is that a fa:ir and reasonable value, in your
opinion, that is for the little strips ·of land taken by the Highway Department·~
page 26 ~ A. That depends on the location, personally you
ca.n 't buy it for that but that is as much as you
could hope to g·et out of the State for it.
Q. It depends on the depth, of course, of your lot, do you
consider 21;2 fee.t off the front of those "\Vright lots-T. G.
Wright estate-do you think 2·% off damages the balance
of it or is there enough left there for a building?
A. Well, that would depend on the type building she 'vould
build on it.
Q. Well, an ordinary business building, do you think there
is enough left there 1
A. I think there 'vould be.
Q. Now, considering everything in this "Tright property,
on this vacant lot, do you think after all this 'vork has been
done and sidewalk has been put o.n there a.t the Sta.te's
expense, do you consider that it will be in better or worse
shape?
A. Well, I don't know, I haven't looked at it for some time.
Q. And you ·only spoke of the value, reasonable value of
50¢, after you all had arrived at that figure?

1
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A. I had no say-so on what they priced fair value on, I
think it would be all right.

CROSS EXAM:INATION.
By ::rtir. Lambert:
Q. 1\fr. Crane, I believe in answer to J\!Ir. Pobst's question
that you thought 50¢ per square foot would be a reasonable
price, you couldn't put the property he,re in the
page 27 ~ town for that, could you 1
A. No, sir, in most cases you couldn't buy it for
that.
Witness stood aside.

L. V. BUCHANAN,
the next witness, being first duly sworn, was examined and
testified as follows:
DIRECT EXAl\1INATION.

By J\!Ir. Pobst:
Q. :.M:r. Buchanan, you were on this same committee that
Percy ·v. Crane was on?
A. Yes, sir.
Q. And you live in Buchanan County?
A. Yes, sir.
Q. In the town of Grundy?
A. Yes, sir.
Q. You a.re acquainted with land values 1n the town of
Grundy, arc you¥
A. Pretty well.
Q. You are a property owner bere?
A. Yes.
Q. \Vl1a.t an1ount did you fix on the property to be taken
from the Wright lots up here, the 2% foot strip f
A. Fifty cents per square foot.
Q. Do you think that is reasonable?
A. '''ell, I took it for n1ine.
Q. Do you consider the Wright property genpage 28 ~ erally, all four lots-do you consider that their
property generally has been helped or lnnt by
what the State has done there?

,
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A. I don't think it has been hurt, I think it has been helped
by the highway and the side-walk.
CROSS EXAJ\fiNATION.
By Mr. Lambert:
Q. Do you know what property ·would sell for in the area
where the Dr. T. G. Wright property is located per square
foot?
A. No.
Q. You don't Imow whether it would be more or less than
50¢ per square foot then Y

A. No.
Witness stood aside.
Mr. Pobst: That is all.
Mr. Lambert: ·That is all we have.
The Court: All right, let's get to the next one.
page 29

~

'

IN RE: VVALTER BROvVN ETAL

TRACT, BEING TRACT NO.3:

The Court: You may proceed.

E. M. HARRISON,
the first witness, being first duly s,,{orn, was examined and
testified as follows :

DIRECT EXAMINATION.
By

~Ir.

1\ricGlothlin:

Q. Mr. Harrison, will you state to the court and commis-

sioners just what land belonging to Walter Brown and others
was taken in this highway plan, explain the number of feet
actually taken and the easement-describe briefly what has
been taken?
A. We, of course, propose to take 2:Y2 feet the entire leng-th
of the lot, that is 2112 feet in depth, plus easement of an
average of approximately 25 feet.
Q. Approxin1ately what is the frontage'
A. (Scaling it.on map) Approximately 98 feet.
Q. That would be close to 250 square fe·et taken!
A. Yes, sir, I believe the ex~ct square feet is 242lf2.
Q. Actually taken 1
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A. That is right.
Q. Now, the easen1ent that you had was approximately 25
feet?
A. That is right.
Q. And when did the State, through their contractors, commence to use that easement?
A. Back in the spring of this year, I am not positive the
date.
page 30 } Q. In the spring of '58, I believe?
A. Yes.
Q. Soon be a year Y
A. Yes, about nine months.
Q. About nine m·onths they had actual use· of it?
A. Yes.
Q. Have they finished with the use of the easement, if you
knowl
A. Yes, the walk is in, I think, finished.
Q. If a ~ood were to come today, tonight or tomorrow and
take some of that wall out, what 'vould happen 1
A We would have to come back and try to make an arrangement with him to do the work.
Q. Do you mean if the flood cut into your right of way, that
you would have to come and make a se·parate contract with
each one of these people in order to repair the damage T
A. Yes, sir.
The Court: You mean if you got off·the right of way-off
the 2% feet you are actually taking Y
A. That is right, sir, if we got over on their property to
do anything towards reconstructing the sidewalk.
By lVIr. ~fcGlothlin:
Q. I\{r. Harrison, if the present owner, 1\fr. Brown, wished
to build a building on his property there and wished to build
up to your sidewalk, what would he have to do with reference
· to that fill and the sidewalk, would he have to insure that the
sidewalk wa.s not broken?
pag·e 31 } A. Certainly, he "rould not be able to damage the
sidewalk.
Q. You are familiar 'vith that ter1·ain there?
A. Yes, sir.
Q. In order fQr him to put a building there, he would have
to dig down through tha.t soft fill in order to get a footer in f
A. Yes, sir.
·
Q. And in order to put in a footer on the front of his lot,

i
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next to the sidewalk, it would be necessary for him to go
down through that soft fill to put the footer in¥
A. Yes.
Q. And if he removed tha.t fill he 'vould have to shovel
under that sidewalk to get that soft dirt out Y
A. Well, he would have toQ. And should the sidewalk be broken then he w:ould be
responsible to the State ¥
A. That is right.
Q. In other words, he cannot ren10ve that fill that the State
put in without being liable to the State for any damage done
by the removal of the fill 1
A. That is right, it certainly would be the same thing if we
had no easement, he would still have to do the same.
Q. Now, describe what sort of road you had there before
you put this sidewalk in.
A. I do not recall the exact width of the surface but it was
considerably narrower than the road is now.
Q. And approximately how far was the outer edge or creek
edge of the old road from the outer or creek edge
page 32 ~ of the present sidewalk~
A. Average of 19 feet.
Q. Approxhnately 19 feet?
A. Eighteen or 19 yes, sir.
Q. N o"\v, with the old road in there and a fonner owner or
the present owner could have gotten his footer up to the
highway right of way without materially endangering· any
part of that old highway, is that correct 1
A. That is right, sir.
Q. In other words, looking a.t it fron1 a practical standpoint, it would cost a great deal1nore now to place a building
on that property now than it "-rould have before the new
construction'
A. Not necessarily, because we could have built to the edge
of our right of way.
Q. I asked you as the things were when the old road was
there-you are fan1iliar with that as it. was and you are
familiar with the new road, now had this owner comnwnced
to build before this road was changed, it w·ould have cost
him a great deal less tl1an it will now~
A. That is true.
;;Q. Very well-ho'v did you and other representatives of
"' the State of Virginia arrh~e at 50¢ per square foot to be
::~~ paid for this land taken~
~:
A. 'Yell, I wasn't with them at the time they made the esti...
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mation of the job with the committee appointed but other
officers of the highway went with them there and
page 33 ~ that is what they decided to use.
Q. And you have stated here i:n court that you
think that is a fair remuneration for the land taken f
A. Yes, sir.
Q. ~{r. Harrison, how can you say that this is a fair
rem.uneration when you have not made any study of itT
A. I certainly have made studies of various sales of land
in this area..
Q. IIave you appraised any property in the corporate limits
of Grundy¥
A. I have worked with appraisers.
Q. Do you know of any property along 460 in the corporation limits of Grundy that was sold a.nd 'vhat price it brought'
A. Not right off hand .but we have records in our appraisal
work.
Q. But you don't know whether property on 460 sells at
$1.50 per square foot or $15.00 per square foot~
A. No, but in talking with different people and in connection with our work, we know land is high in this county.
Q. You realize, ~{r. Harrison, that adjoining· property on a
highway map have a different value, say w·hen used for commercial purposes against residential purposes?
A. Yes.
Q. And yet the State of Virginia, through whoever has set
this price, has at.tetnptecl to tell all the people that owned
property up and down that highway, whether they owned- a
horne or business property, that all that land was 'vorth 50¢
per square foot, regardless of the location?
page 34 ~ A. Yes, sir, that is what we did.
Q. Do you tl1ink that is fair 7
A. Yes.
Q. Ifow can you sa.y it was fair?
A. Through the improvcn1ent of sidewalks andThe Court: You have no right to offset the value of
property taken by the enhancement of the value. That only
applies to the residue of the property. In other words, w·hen
considering w·heth8r or not there is damag-e to the residue of
the property, you consider the enhancement of the value by .:
reason of the construction contempla.t,ed or done by the Sta.f.e;j;'
Highway but tha.t is not true as to the property actually;~;i,··
taken.
'-
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By Mr. McGlothlin:
Q. Mr. Harrison, is it not true that in case of a service
station, I point out the Hale service station in the curve
above the Presbyterian Church, where you have placed
sidewalk in there and left two openings to get hi and out,
they had better access to their pumps without the sidewalks
than they do with them.?
A. No, sir, I think they have much more room now because the road was shifted.
Q. Yes, but you have also cut down on the openings that
they can go in Y
A. That is true there-before it was angling.
Qi Do you know how any openings were left on the
pr:operty of Mr. Brown and others Y
page 35 ~ A. Yes.
Q. How many?
A. One.·
Q. Did you ever discuss that 'vith Mr. Brown?
A. Yes, sir, and we did not make an agreement with him
and we had to give him what was on the plans and there was
only one opening showing on the plans.
Q. Does your map show the depth of this property from
the edge of the sidewalk to the high water mark?
A. It shows it to the approximate edge of the river.
Q. Wha.t was that from the present side walk to the edge of
the river?
A. Well, the average is approximately 43 or 43 feet-you
have on the downstream side you have approximately 33 feet
and on the upstream, side is appr.oximately 50 fee·t.
Q. In other words running from 30 to 50 feet, average, 42,
this 2:Y2 feet the length of the front ·of the lot amounts to
about one-:fourteenth of that prope·rty, isn't that correct?
A. That is right, sir.
Q. Do you not agree, 1\{r. Harrison tha.t the State ought to
at least pay that much-let's say if Mr. Brown paid $1500.00
for that, and they took 1/15 of it, they ought to at least pay
one-fifteenth of it Y
A. That was approximately what we offered for it.
Q. V\'nat did you offer?
A. At the rate of 50¢ per square foot. •
Q. And if you offered him around $100, you
· page 36 ~ didn't mean-that is, a man ought to be paid,
basing it on how much you took of the value of it,
if he had $1500.00 in it, he should have received certainly
in proportion for the amount taken?

,,...,~.~,_
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A. Not necessarily because they figured that was as fair
price as we could offer.
Q. "\Vho fixed that figure 7
A. The town committee.
Q. You didn't get Mr. Brown to agree to take that?
A. No, but I figure that 'va.s what it was worth.
Q. But, Mr. Harrison, you have admitted you didn't know
the selling price of land, aren't you basing your figure on
that of the town council or town committee Y
A. That is right.
Q. In other words, all you can testify is the figure they
fixed~

A. Well, I think it is fair figure.
Q. That is what you think, but you don't base it upon any
knowledge of the prices of land 7
A. It is certainly much higher than we have paid for other
land all over the commiUnity.
Mr. 1\ticGlothlin: Well, we object to that, what you have
paid all over the community.
The Court: Sustajned.
By 1\tir. Pobst:
Q. ~{r. Harrison, isn't it true that the State Highway, in
the town of Grundy, ha.s acquired approximately
page 37 ~ 200 pieces of property, little strips in the town of
Grundy and immediately contiguous thereto Y
A. I would say so, yes, sir.
Q. And what has been the prevailing market price· with
those with whom you traded?
A. We have paid them 50¢ per square foot.
Q. And did they willingly accept that?
A. Yes, sir, that was approximately 90% of the property
ow·ners.
Q. And the State was willing to ~ve that and the property
owners were willing to sell for that 7
A. That. is right, sir.
Q. And you think that was a fair market value then?
A. Yes, sir.
Bv 1\'Ir. McGlothlin:
·Q. 1\fr. Ha.rrison, do you know how many of those pieces
of pronerty :von secured 'vere where a. sidewalk was placed in
front of the home and hnproved the home and how many of
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those pieces of property were business lots or where business
establishm1ents were to be placed upon them?
A. I don't know exactly the number but the majority were
residential of c.ourse.
By :Nir. Pobst:
Q. Mr. Harrison, if they were going to put a bus~ness on
the property of the Browns, the property being condemned
and the State hadn't taken any of it or didn't want t~o take
any of it, would they naturally put their business building
up to the edge of the State right of way or would
pag·e 38 ~ they drop back and leave five feet for a sidewalk?
~Ir. l\fcGlothlin: Objected to-calls for an opinion. l\fr.
Harrison couldn't possibly know what we might build or
how or whether we ·would build up against the sidewalk and
go in from the lower end.

By 1fr. Pobst:
Q. I am speaking about what is usually done, do most of
them have sidewalks in front of their business houses?
A. Usually do.
Q. In Grundy and out of Grundy?
A. Yes, sir.
Q. And if he should build here, he would, if he had a. sidewalk, have to drop back about five feet to have the sidewalk?
A. U~nless the sidewalk was built on state property.
Q. And they 'vould have no right to do that without the
State's consent 1
A. And in this case the State is only acquiring 21;2 from
the Brown lot and putting the side 'valk on that and 21f2
feet of the property already owned by the State?
A. Yes, sir.
Q. And he has the benefit of tha.t?
A. Yes.
·
Q. On the whole, ,not spealdng of the value of the real
estate taken, do you think there has been any dmnage done
to the residue of the Brown property over a.nd above the
enhancement of the value done by these improvements?
A. No, sir, I do not.
page 39 ~ Q. Do yon think it is in better shape now or in
worse?
A. I t.l1ink it is better.
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Q. And one reason is you have provided the sidewalk there?
A. That is right, and also provided him an entrance he
would have had to have constructed.
Q. Mr. McGlothlin asked you if you go to put a building on
the right edge of the sidewalk, whether the sidewalk might
be damaged, isn't it a fact that if he had put a building on
the lot as it originally was, the shoulders of the road ·would
have likely caved in f
..A. I think so.
Q. v'\;nen putting a building on the lot, do you think there
would be any particular danger of the sidewalk caving in f

1vir. licGlothlin: Objected to-leading.
.A.. I think he would have to do something to shore up to
protect the sidewalk-it is a new fill.
Q. Did coal trucks use the old shoulder in parking and
running over there f
A. Yes, sir, they have.
By ~ir. J\1:cGlothlin:
Q. ~{r. Harrison, if this proposed building ha.d been built
up against the old shoulder or right of way, you agree Mr.
Brown and his associates had a right to build right up against
what the Sta.te Highway had?
A. That is right.
Q. Had they built that building when they knew,
page 40 ~ or had reason to believe or kno·w this highway was
going to be built there, when you can1e along to
secure the right of way then, you would have had to have
torn the building down, is that right?
A. vVe have have had to buy the building and tore it down,
w·e would have to have cleared the right of way, yes.
Q. l\Ir. Harrison, do you recall either you or anyone with
the State Fiighway Departn1ent seeing a bull-dozer working
there in the river, pushing the river bank up at the back Qf
this property and making a fill in to the then existing
shoulder, did you or one of your men g-o to Mr. Brown and
tell ~{r. Brown he had better hold off building until the
State could ascertain wha.t they needed for their rond and
sidewalk there?
A. Not to n1y knowledge.
Q. The only reason that yon could say the property has
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been improved at all is because of the sidewalk and entrance
there, is that correct1
.A. That is right and probably some filling material there.
Q. Wouldn't that depend on whether he had to take that
filling material out and put in a footerY If he had to remove
it .before he puts· in a footer you wouldn't say the fill improved itY
·
.A. That is right.
By Mr. Pobst:
Q. Mr. Harrison, isn't he also benefitted by that new
modern up-to-date highway through there Y
.A. Yes.
Q. And that gives him more room to park, you
page 41 } forgot that, didn't you Y
.A. Yes, sir.
'Vitness stood aside.
W. A. STREET,
the next witness, being first duly sworn, was examined and
testified as follows :
DIRECT EXAMINATION.
By Mr. ~IcGlothlin:
Q. ~Ir. Street, how long have you lived in Buchanan
County?
.A. Sixty-five years.
Q. And how long have you lived in and been in business in
the town of Grundy Y
A. Since· '24.
Q. And during the time since 1924 to 1958, have you dealt
in real estate extensively Y
A. Quite a bit.
Q. Do you feel you know fair market value of property in
and around Grundy?
A. I think I could trust myself.
Q. Are you acquainted with the property in question?
A. Yes.
Q. The three lots just above ~Irs. 'Vright.'s property up
here?
A. Yes, sir.

'.rI
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W . .A.. Street.
Q. Tell whether .or not you ever owned that property?
A. Yes, I did and sold it to Mr. Brown.
Q. Will you tell the Commissioners how much Mr. Brown
paid for it?
A. He paid me $5,000.00.
Q. When was that?
A. That has been three or four years ago.
Q. Since the three or four years he has owned it, would
you say that prope·rty has go.ne up?
A. I think all property in the town has increased in valueit gradually continues to increase.
·
Q. And that particular section up there is becoming more
and more a business district, is that :not true?
A. Yes.
Q. You were acquainted with the property before the new
road went in and you know what it looks like no'v since the
new road?
Q. If that property had been bought for the purpose of
instating a service station or insta.ling a business store, would
it have been more valuable as it was or as it is now, by that
I mean would the 2% feet on the front make any difference Y
A. Owing to the shallow depth of tha.t property, two and
one-half feet off the front considerably damages it more than
property with m.ore dept.l1. ~r[y property, I practically gave
it to the Highway because I had de·pth but in his place he
didn't have much distance to start with, much depth to start
with.
page 42 }

CROSS EXAMINATION.
By Mr. Pobst:
Q. ~fr. Street, the in1provement the Highway made up
there is good, isn't it?
page 43 ~ A. You mean where this property is 1
Q. Yes.
A. Well, they have a nice highway, yes.
Q. Is it just like a city highway?
A. Yes.
Q. A.nd doesn't a road like that improve the property?
A. Of course the highway improves the property anywhere
it goes but if you take off the front until you don't have
much depth to build onQ. Well, he has property to build on, doesn't he?

/
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A. He wouldn't have as much as he did have.
Q. If the highway had not built the sidewalk there, and
Brown were to put in a building for business would he have
had to have supplied the ground for a sidewalk 1
A. I suppose so if he had one.
Q. He would have had to haYe given five feet for the walk
instead of the two and one-half feet the State is taking and
willing to pay forf
A. "\Vell, if he built a side·walk he would have to take it off
his own.
Q. "\Vell, don't you think he is better off the wa.y it is then?
A. No, I don't.
Q. "\Vhy'
A. The property is shallow in depth and every time you
take from it the property is less valuable.
Q. Yes, but if he had to put the sidewalk there, which the
Highway Department is doing now and only taking
page 44 ~ 21,6 feet of Brown's lot.
A. Well, of course I don't know just what they
took off him.
Q. "\Veil, they are taking 2% feet ·off him there and the·
State is construc.ting a side-walk there, five feet, half to be
on the amount acquired fro1n Brown and half on what they
fortnerly owned.
A. The State furnished 2lj2 feet. and he furnishes 2% feet?
Q. No, he wouldn't furnish it, the State is paying him for it.
A. I mean he would if they didn't pay him for it.
Q. They have to pay that, so he actually has more lot left
than if he had to furnish enough for the whole sidewalk and
build it himself.
A. If you look at it in that light, you have a point.
Q. 'V ell, if the State didn't do tllis then he would have been
21;2 feet closer to the river than he is and would have had to
have built his own sidewalk, wouldn't he?
A. I don't know whether he would have done -that or he
wouldn't.
Q. Would he have built right up to the street f
A. I don't know.
Q. Do you think he would have stepped off into the highway
where cars were whizzing by f
A. I don't know.
Q. Well, 'do you think sidewalks improve property f
A. I certainly do.

Witness stood aside.

W.alter Brown v. S.D. May, State Highway Com.
page 45

~

WALTER BROWN,
·
the next witness, being duly sworn, was examined
and testified as follows :
DIRECT

EXA~IINATION.

By Mr. ~IcGlothlin:
Q. You are Walter Brown~
A. Yes, sir.
Q. What is your occupation 1
A. Coal mining.
Q. What official positio~, if any, do you hold in Buchanan
County?
A. Metnber of the Board of .Supervisors.
Q. vVill you state to the Commissioners whether or not you
are the owner, along with others, the owner of a lot adjoining
the 'Vright property up here ·near the hospital t
A. I a.m half owner.
Q. Will you state how much you paid for that lot'
A. Well, as well as I remember it went around 5200 and
son1e dollars.
Q. vVhat im.provements. have you done on this lot!
A. We didn't get to do anything, I put a dozer in there to
work, and one of the State Highway men stopped the dozer,
said they were going to take a lot of that lot, and he came
to Big Rock after me.
e didn't get to fix the lot like we
intended to, didn't get to finish it.
Q. How much was your cost on it?
A. About $310.00.

"r

1\:Ir. Pobst: That is a business loss and I don't
think he can state that, that is s·omething you have
to pay for the la.nd taken and damage to the
residue, beyond enhancement, and the $300 spent that way is
immaterial.
The Court: The objection is overruled.
page 46

~

Bv lVfr. 1\:IcGlothlin:
"'Q. Something over $5500.00 in that property then, is that
right?
A. Right.
Q. lir. Brown, did you ever figure out how many square
feet in that lot'
A. No, but I think 1\{r. Pobst did, what I paid for it runs
around $1.50, or a little better, per square foot.
Q. You say when that was figured out it showed you had
paid a little better than $1.50 per square foot~

...
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A. Something in that neighborhood.
Q. The State has offered youA. Fifty cents per square foot.
Q. About one-third of what you paid 1
A. Yes.
Q. J\tir. Brown, I believe 1\1r. Harrison testified they 'vere
taking a strip about 2lf2 feet wide along the front of your
property1
A. Yes.
Q. About one-fifteenth of the total area, 'vhat they have
taken would be about one-fifteenth?
A. Ye.s, sir.
Q. And in addition to that they had a 25 foot easement for
·
a period of nine months T
page 47 ~ A. Yes, sir.
Q. Why did you buy that property?
A. At that time we had a contact with 1\ir. McCoy with
Esso Service Station at Marion, we were going to put in a
filling station, and when we started up to do the work we were
notified that the State Highway Commission would be taking
a portion of it and they advised me not to go ahead with
the construction until I knew where the Highway would be
taking it to.
Q. What did you do then t
A. I went. to Big Rock and boug·ht property off old man
Goode a.nd put one in.
Q. And the sole Teason for not putting in the filling station
on this lot up here wasA. One of the Highway officials stopped the boys that were
'vorking with the dozer, and the boy came to Big Rock a.nd
told me what had happened a.nd I came back and checked
with Mr. Lester Yates and he told me they were going to
take a part of it.
The Court: That is 1\tir. Yates with the State Highway
Department?
A. State Highway Superintendent.
By Mr. McGlothlin:
Q. When wa.s that, of you know?
A. It has been a good bit, two and one-half years, something like that.
Q. After you found out they were going to take some of
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the lot, what, if anything, were you going to do with the
property?
page 48 ~ A. We decided on putting some store buildings
and apartments overhead.
Q. Why haven't you done that?
A. They 'veren 't through last summer when I oontacted
Mr. Johnson, who was 'vorking on it--we had Ernest Looney
up there figuring on it.
Q. Did you ever get you a contractor to make you a bid on
what the walls would cost you before the fill was put in Y
A. Yes, $1100.00 for front wall and $5,000.00 for back wall.
Q. Since the fill has been made by themi and the walk put
in, have· you se~en a contractor about a price to go ahead with
constructing the wall?
A. Yes, sir.
Q. What does he now want to put the wall in, the front
wallY
A. $2500.00.
Q. An increase of $1500.00?
A. Yes, sir, he said he would have to go down deeper and
put a footer in at the bottom in order to hold the walk and
the buildingMr. Pobst: We object to that as hearsay.
The Court: Sustained because it is hearsay.
Mr. Pobst: We move to exclude that evidence.
1\{r. McGlothlin: May it please the Court, Mr.
page 49 ~ Brown knows of his own kno"rledge what it "rould
cost him to do this.
The Cour.t: He ma.y testify as to tha.t, if he knows, but he
is repeating what somebody else has said.
By ~fr. 1\fcGlothlin:
Q. Did you have people bid on this?
A. Right.
Q. And was there a. difference as to what it would cost to
have the front wall put in now, after the construction of the
side,valk and the fill there, and what the bid was before this
work was done?
A. Yes, sir, considerable difference.
Q. And what was that bid?
A. It was $1400.00 more than at .first.
The Court: Was it the same kind of wall f
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A. Same kind 'vall, except it would be higher, had to go
deeper than a.t first, deeper down in this soft dirt, and would
have to go back over the river bank and 'vould have to be
higher.
By Mr. McGlothlin:
Q. Mr. Brown, will you be able to build as big a building
on that property as you would have before this 2% foot strip
was taken off!
A. Not without going out in th.e river farther.
Q. Was it your desire to build this structure two years ago?
A. Right.
Q. And would you have done that had they not stopped
you?
page 50~ A. Right.
Q. And you have lost (interrupted)
1\{r. Pobst : Now, we object to tha.t.
The Court: Was there any right of ·way beyond the 2%
feet on Mr. Brown's property?
Mr. McGlothlin: A 25-foot easement, ten1porary easement,
I understand.
The Court: That is wha.t I mean.
Mr. Pobst: If Your Honor plea.se, he is trying to show loss
of business.
J\!Ir. 1\fcGlothlin:
e are trying to show he was trying to
put the building up.
The Court: He is not pern1itted to show loss of business,
but he may show loss of use of the property. It is for the
Commissioners, under the evidence, to determine if he was
prevented from putting up the building because of the
easement, I don't mean to be expressing a.ny opinion of the
court on the question of whether he could have put up the
building or not 'vhile the State IIighway had the easement.
It is my understanding the rig·ht they had under the easement would not have interferred with the right to put up
the building, whether or not the hvo could have been in the
process of construction a.t the same time I don't
page 51 r know. I am not expressing an opinion about that,
that w·ould 1Je a matter of evidence I would think.

'V

CROS.S EXAMINATION.
Bv Mr. Pobst:
·Q. Mr. Brown, you say Lester Yates told you you had
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better check 'vith the Highway De~partment?
A. That is right.
Q. Did you go and check with the Highway people 7
A. I checked with Mr. Yates.
Q. He is not the Highway right of way man.
A. He is resident engineer of Buchanan County.
Q. No, he is not, he is Supervisor over the roads here.
A. He is head man in Buchanan County.
Q. Well, he is not a member ·of the Highway for right of
way purposes 1
A. I don't know.
Q. He advised you to check with some of the highway
people.
A. I talked to 1\IIr. Harrison over there on two occasions.
Q. What did he say T
A. Well, at that time he said he wanted 2% feet and that
they would leave two entrances.
Q. He didn't tell you you couldn't put up your building?
A. No.
Q'. Why didn't you put it up Y
A. You can't 'v-ork there and the Sta.te Highway working
there.
Q. IIo"T do you know? How long would they be
page 52 ~ working there, a year Y
A. I don't know.
Q. You didn't try to put it in Y
A. They hadn't decided then just ho"T much they were
taking.
Q. Did you go back and see?
A. No, I was building a building.
Q. When " as it Y
A. I believe it was in '56.
Q. You didn't go back there and inquire, you just decided
to locate at Big Rock~
.A. Yes.
Q. They didn't tell you you couldn't go on and commence
your building Y
A. They first said I should wait until it was determined
what they 'vere going to need.
Q. You said no"T you would have to build a back wall?
A. I said front wall deeper.
Q. Why would you have to, the lot is on the same grade?
A. Because of the ba.nkQ. The bank is not any higher than it was, is it?
A. ].fay not be any l1igher, but they are over further.
7

,
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Q. And you have to go back 2% feet?
A. Yes, and 2% feet back may mean three or four feet
deeper.
Q. You would have to have constructed your own sidewalk
on your own property then?
A. I have never seen a service station with sidewalks.
Q. The one at Hale's has one, doesn't it?
page 53 ~ A. I don't know, you have an entrance to your
servic:e station, a sidewalk is only in the way for
a service station.
Q. If you have two entrances- .
A. Well, I only have one, Mr. Pobst, and it is on the main
upper end.
Q. A flood caine in January, 1957, is that rigl1t?
A. Yes.
Q. Did that wash any of your back lot a"Tay'·
A. Not that I kno"T of.
Q. You could hardly use below the road level there because
of the flood, could you?
A. You couldn't go down in the river, no.
Q. A flood w·otlld get up almost to the road level there?
A. Could, yes.

By ~Ir. Dixon: (One of the Commissioners)
Q. Was the $1100.00 bid and later a $2500.00 bid for the
construction of the front wall made by the san1e contractor f
A. That is right.
Witness stood aside.
1\fr. McGlothlin: We rest at this time.

WHEREUPON, the Petitioner, the Highway Com1nissioner
of ·virginia, introduced the following evidence on his behalf:

• page 54

~

E. M. HARRISON,
being first duly sworn, was examined and testified
as follo,Ys:

DIRECT EXAMINATION.
Bv ~ir. Pobst:
.
·Q. 1vir. Harrison, you have heretofore testified in these
matters?
A. Ye.s, sir.
Q. Is there any reason why 1\fr. Brown couldn't have con-
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structed his service station up there before or during the
time, or just after the time the ne·w highway was put in?
A. No, sir, I know of no reason.
Q. Did you show him where he might come to in constructing his building f
A. No, I didn't see l\£r. Brown on the job, I told him we
wanted 2lf2 feet., plus the easement.
Q. And that he could build on all the balance?
A. No, there wasn't anything said a.bout that.
Q. You didn't tell him you wanted to hold up his eonstruction of his building?
A. No, sir, I told him we wanted 2¥2 feet in fee title, plus
easement, but he eould have built on the easem~nt at the tin1e,
there is no reason why he couldn't have built on it, all but
the 2% feet.
Q. That wouldn't have interferred with your use at all?
A. No, sir.
Q. Did Lester Yates have any authority to stop Brown?
A. No, sir.
Q. What is his -office?
A. County Superintendent.
page 55~ Q. He has no management over the I-Iighway
right-of-way, he just keeps the road up?
A. That is right.
Q. He had no authority to stop them then 1
A. No.
Q. Did the State ever tell Mr. Brown he couldn't go on
with his w·ork there and construction?
A. No, sir, not to my knowledge.
Q. You didn't tell him?
·A. No, sir.
CROSS EXAMINATION.

By Mr. Mc-Glothlin:
·Q. l\.fr. Harrison, as I asked you before, if l\fr. Brown had
built his building there, even though he kne·w through l\fr.
Yates and others, you were going to put that road and walk
in there., what would have happened~
A. Like I told you before, we would have to have bought
the building.
Q. And torn it down?
A. Yes, sir.
Q. But at the time you talked to Mr. Brown, you made it

~-
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explicit that you wanted 2~ feet in fee and that you wanted
a 25 foot easement 'vhile you all were working theret
A. Yes.
Witness stood aside.
page 56

~

WALTER BROWN,
·
having heretofore testified, was recalled and crossexamined and testified as follows:
CROSS EXAMINATION.

By Mr. Pobst:
Q. Mr. Brown, you say that I told you it would be about
$1.50 per square foot cost to you f
A. Approximately.
Q. But you gave the· n1ea.suren1ents, didn't you of the lot 1
A. You had a representative 'Of the State Highway there.
Q. Who?
A. Mr. Harrison and I believe Mr. "\Villiams too.
Q. Did we have a map there or take 'vhat you said it was
about so long· and so wide f
A. I believe you all had the figures on that.
Witness stood aside.
W. :NI. WILLIA:NIS,
the next witness, being first duly sworn, was examined and
testified as follows :

.

DIRECT EXA1\1INATION.

By Mr. Pobst:
Q. 1\:Ir. 'Villia:rns, you have heretofore testified tha.t you are
one of the a.ppraisors for the Bristol offices of the Highway
Department?
A. Yes, sir.
Q. And have been for a number of years Y
A. Yes.

page 57

~

Mr. Pobst: Nir. 1\:IcGl<?thlin, will you admit his
qualifications, or do you want us to introduce that

again?
Mr. NicGlothlin: I will agree that he is an appraiser for
the State Highway Department, and no doubt an expert in

.
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his field, but I will not agree that he is an expert on values
of property in the .town of Grundy.
:hfr. Pobst: I didn't ask you to agree to that, I wanted to
know if the case goes up, if they may write out the same
questions as to his qualifications and same answers as given
heretofore.
Mr. McGlothlin: Yes, sir.
(E·xcerpt of evidence introduced in Lawson 1\fat.ney case as
to qualifications of ,V. M. Williams, Jr.)
By Mr. Pobst:
Q. Please state what your present duties are with the
State Highway Commission.
A. I am an· appraiser for the Bristol District.
Q. How much experienee have you ha.d as such Y
A. Twelve years.
Q. v\1lat is your age?
A. Thirty-seven.
Q. And you live at Bristol, Virginia?
A. Yes, sir.
Q. How many properties do y.ou appraise in the
page 58 ~ course of a year or say a month, on the average,
your territory is all in Southwest Virginia, is it
not?
A. It would average possibly one a day.
Q. And your territory includes what places?
A. That is territory from the Pulaski and Carroll County
lines to the Cumberland Gap, comprised 12 co1mties.
Q. Are you acquainted with land values and right of way
values in Buchanan County, and generally in the neighborhood of this land~
A. I feel I am reasonably well acquainted with it.
Q. :Have you inquired and talked to perhaps dozens or
hundreds in reference to values of lands here in the past few
years?
A. Yes, sir."
By Mr. P{)bst: (Continuing in Brown ease)
Q. Now, Mr. Williams, what, in your opinion, is the fair
market value of the land taken in this case, the Brown case?
A. I figure 50¢ per square foot is fair.
Q. 'Vhy do you say so-do you know the market value of
the property?
A. As I understand market value, it is what a willing buyer

' ! ·.'"~~·;_:·.• '
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will give and what a willing seller will take·, and a number
of transactions will establish a fair market value, average.
In this particular case my reason for placing a value of 50¢
pe,r square foot is on this market which has been establishednot on one tract or two, we have dozens, even
page 59~ hundreds, where people have been willing to accept
50¢ per square foot in most instances and less in
some, and the Commonwealth has been willing to pay it a.nd
that Wiould indicate it is a pretty fair value.
Q. On this same project'
A. Yes, sir.
Q. Do you recall you have ever paid anybody any more, I
mean simHa.r sales?
A. No, sir, we haven't.
Q. I will ask you if you have recently scaled the map to
ascertain the number of square feet in the Brown lot, in the
lot acquired by Brown?
A. Yes, sir, I n1ade a calculation, and according to our
Highway plat, there are 47 feet from the old right of way
line down to the river's edge, and the lot is 98 feet \vide, so I
get 4406 square feet.
Q. When you say 47 feet, does that include the 2% feet
taken by the High,vay?
A. That includes the 2% feet that was taken.
Q. That is from the original right of way then T
A. Yes.
Q. Now then, if he paid $5,000 for that lot, what \Vould it
figure?
A. It runs very close t.o a dollar per square foot.
Q. Is it a trifle over?
A. About $1.09.
Q. You heard Mr. Brown state thfl,t you, Mr. 1\Tilliams,
perhaps ~{r. Harrison and I, as attorney for the
page 60 ~ .State Highway, told him the cost would be about
$1.50 per square foot.
A. I recall we were discussing the price peT square foot,
but I don't recall what the figures \vere.
Q. Was the map scaled at that time in determining the
square feet in the lot?
A. I think we took his fig-ures a.t the time, I don't recall.
Q. You have just scaled the map no,v?
A. Yes, sir, it is a little wider in places, but an average of
about 47 feet.
Q. Do you know 1\ir. Lester Yates?
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A. Yes, sir.
·A. Does he have any authority to stop any construction or
.to trade f·or the Highway Department 1
Mr. ~icGlothlin: vVe object, there has been no testimony
that :Mr. Yates stopped anybody.
Mr. Pobst: He is trying to claim that he stopped him..
~Ir. McGlothlin: No, he told him to investigate it.
The Court: That is right.
A. To rny knowledg·e no empLoyee of the Cornmonwealth
has any authority to stop him if he was clear off the right of
way, if he were building it on our right of way we could ask
him to stop, otherwise we "rould have to take action.
By ~Ir. Pobst:
Q. Did the Highway Department, or did you ·
ever tell him he couldn't go ahead and build there 1
A. No, I think he did the wise thing though by checking
to see just what the nature of the improvement was going to
be, but certainly in my opinion he could have gone ahead with
his construction, moving 21h feet ·over from the then edge of
the highway right of way.
Q. Would you have needed any easement right there to the
right of the sidewalk if he had gone on and constructed the
building?
A. The building would have relieved the necessity for the
easem.ent.
Q. You could have put whatever construction you made
inside the proposed right of way and not on him then?
A. That is correct, if he had built the building up to the
edge, then it would have retained it.

page 61
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taken due precaution to have protected the building had we
caved it in there.
page 62 ~ Q. As I recall on that particular curve, they had
to 1nake a .cut and I believe they did use heavy
equipment to make that cut 1
A. I think so.
Q. If he had put tha.t building up, that would have precluded a.ny contractor from putting that heavy machinery in
there next to that building, wouldn't it?
A. It might have checked his progress some, he would
have had to exercise more care next to the building.
Q. And another thing, ~Ir. Brown couldn't possibly have
known just where to put his building until he knew how much
the State wa.s taking, could he?
A. 'Veil, I think it would have been prudent for him to
have established that, we ·eould have had our surveyor to have
shown him.
Q. But not until you knew yourself how many feet you
wanted?
A. That is correct but I understand when he was first contacted by 1fr. Harrison, he was told it ·was to be 21;2 feet.
Q. Didn't ~fr. Brown also testify that someone stopped his
dozer, and at that time 1\fr. Lester didn't know how much was
going to be used so ]fir. Brown had to discontinue his work
until he knew definitely how much was going to be taken by
the Highway?
A. I don't know whon1 he was talking to, might have been a
Hig·hway man or son1eone else. According to my knowledge of
it-well 1\tir. Harrison has testified as to that.
Q. ~Ir. 'Villia.ms, will you recall the instance of figuring
the amount paid for this land, at a meeting in 1\tir. Pobst's
office wherein Mr. P·obst., 1\fr. Harrison, Miss Colepage 63 ~ n1an, you-self, 1\tir. Brown and myself were there
and the only thing we had to estimate how much
was paid for the lot by the square foot was your map f
A. I think we had a print of our plan.
Q. And if you recall you did scale it there at that time?
A. I believe maybe we did.
Q. And was it not a fact when 've were discussin~ the 50¢
per square foot ~Ir. Brown said he paid about $1.50 for itA. Yes, something along that line.
Q. And dicln 't I tell him he couldn't have, and didn't You
scale it?
·
A. Certainly it n1ust have been in error.
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Q. And you too~ it on $5,000.00 f

The Court:
Q. Have you measured it to see how deep the lot is?
A. It looks like since the plan was made the flood has eroded
that lot considerably.
Q. The Commissioners saw it.
A. Yes, sir, but I am going· strictly by our plan-that was
survey and the distance measured, I assume it is fairly accurate, that is wha.t I am g·oing by now, but it could have had
an error on it.
lVIr. lVIcGlothlin:
Q. You could have taken into consideration $5,200.00 and
$300 to $500?
~{r.

Pobst: Objection.

page 64

~

Mr. lVIcGlothlin:
Q. Well the amount of dozing work was discussed over in Mr. Pobst's office and Mr. Brown said it was
$300 to $500, he didn't know exactly how much 1
A. I recall the discussion but don't recall the figures.
Q. l\Ir. Willian1s, I believe you testified that 50¢ per square
foot was the most you paid for a square foot?
A. Yes, sir, for land, that is, in the State of Virginia.
Q. vVhat do you mean in the State of Virginia 1
A. I m.ean on this particular project.
Q. You didn't mean to say that you haven't paid more than
that in the State of Virginia 1
A. No, I don't know but what they mig·ht have paid $100 per
square foot.
Q. And (?Ven in the Bristol District they have paid more
than that, haven't they?
~Ir. Pobst: We object to that question in that form.
The Court: Sustained, it wouldn't be proper unless you
have evidenrc to show it was for siluilar property, you would
have to show similarity, kind of property, location of it, etc.,
otherwise it "rould not con1e under the rules of evidence.

l\I r. 1\IcGlothlin:
Q. J\IIr. \Villiams, do you know on this particular project, or
at least a project here in the corporate limHs of t.he town
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H'. M. Willia·ms.
of Grundy where the State Highway Deparbnent
paid $4.00 a square foot for right of way f
A. No, sir, I don't have knowledge of that, sir.
Q. Could it have been paid without your having· knowledge
of it?
A. Of c.ourse it could have been done-I think if it had
happened in the last 12 years I should have had knowledge of
it.
Q. 1\!Ir. Williarns, you stated tha.t in arriving at a fair
market value you used the formula of what a willing buyer
would pay a willing seller f
A. Yes, sir.
Q. Mr. Brown, in buying from Mr. Street, paid somewhere
between $1.00 and $1.50, didn't he?
A. Yes.
Q. And according to your formular you would have to state
that that was a fair market value then?
A. Not necessarily, one sale doesn't establish a market, it
is an indication of the value but the more sales you have the
better off you are in trying to arrive at a fair market value.
Q. All right, Mr. Williams, you say you should go out and
get a sale here and a sale here and another here and you get
a better index of the fair market value f
A. Yes.
Q. 'Vhy didn't you go out and ascertain what the fair
n1arket value was, taking into consideration different sales
here and there, instead of sticking strictly with the Highway
Department?
A. I talked wit.h respected real estate men here in the town
of Grundy before we established or tried to establish a fair
market value, and I understand some land sold for
page 66 ~ 50¢ per square foot and possibly smne for less.
Q. On 460 in the town of Grundy you found some
sold for less than 50¢1
A. I wouldn't say so.
Q. ~fr. Williams, have you checked any other sales in
Grundy other than sales to the Highway Depart.n1ent by the
people here in Grundy?
A. Yes, I have knowledge of some.
Q. For instance the road up at Royal City, the used car lot
that sold for $22,000, how much does that figure?
A. I think it "rorks out. a.bout. $1.00 per square foot.
Q. How big is that lot?
A. I don't recall now.
Q. Do you agTee that in any given community there can
page 65

~
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W. M. Williams.
be adjacent land, you look at it and it is the same size, same
depth, ere. but the use of that land will decrease the value of
that lot as against the otl1er lot, adjoining lot, used for
something different Y
.A. I think so.
The Court: Mr. 'Villiams, when you speak of the depth of
the lot on the ground, that is the distance from the State Highway right of way out towards the river, how would you arrive
at how far the lot extended Y

.A. I used the highway plan, Your IIonor, and I scaled the
distance fron1,the old right. of way line along 460 over to what
the plan indica.ted as the river's edge, that is shown
pag·e 67 ~ on this plan and I scaled it at a place half way
across the lot which gave me an average of 47
feet.
Q. What do you call the river's edge?
.A. The edge of the river as indicated on the plans.
Q. Did you have to make a fill there before you could put in
·
a sidewalk?
A. Yes, sir, it. was necessary to place a fill there to support
the sidewalk.
Q. W11y was it necessary to put a fill in there if the river
was out there tl1e distance you said it was?
A. We ha.d to have something to support the sidewalk.
Q. Why wasn't there som.ething there or was it the fact
that you had to malre this fill over on the river bank in order
to get tl1e sidewalk in~
A. Yes, sir, that was essential, had to do that.
Q. The reason why I was a.sking you ho'v did you determine how far out in the river you can go, it is a matter of
common knowledge here, the Commissioners could see it,
where the river bank was.
A. Yes, sir.
Q. And you had to make some fill there before you had
room for a sidewalk 1
A. Yes. Your Honor, I am not sure that is where the edg·e
of the river is, the water fluctuates, at this time of year '·it
might be closer than in t.he summer time, but I was using
this highwa.y plan, which indicates the edge of the river, and
the lot ha.s an average depth of 47 feet fron1 the
page 68 ~ old right of way of 460, whetl1er that is right or .not
I don't know, that is what the plans show.
Q. Well, is it or is it not true tha.t if you build out there 47

--
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feet at that place at that present location that you just about
take up 47 feet of the river channel?
A. Yes, sir, you would, I think-the water looks like it has
been up over the entire road, judging from the debris and
erosion that has taken place there, I a1n sure the river bed
·was wider at the time they took the topog·ra.phy to make the
map.
Q. 'Yell, of course I meant the river channel there in high
"rater, I didn't mean the channel in low water.
A. vV ell, it is a narrow lot in depth, that is evident.
~{r.

Pobst:
Q. ~Ir. 'Villia.ms, leaving off what you scaled on the map,
you observ·ed it yesterday, now according to what you saw
yesterday, is that approximately c.orrect?
A. Over to the river's edge I 'v·ould say that is about right,
over to the edge of the 'vater's edge.
The Court:
Q. Well, the edge of the water in high tide would be at the
edge of the sidewalk, wouldn't itY
A. Yes, sir.
Q. And of course there would l)e n1ore room, 1111ore spa~e to
the 'va.t.er 's edge in low water ti1nes ·y
A. Yes, sir.
Mr. Pol1st:
Q. 'Vould that building be built upon a solid wall
at the back or upon piers~
A. Vl ell, I think the last method mentioned was the one that
would be used-there is a building right up strean1 from this
lot under construction, or at least the piers have been placed
there and there is space ·where the water can g·o under and
maybe not wash it down, it would be a better situation than
trying to build a solid wall.

page 69

~

~f ~~·. Joe Breeding (one of the Cmnmissioners) :

Q. Does Mr. Brown's deed read river's edge or to the
center of the river?
A. I presume it goes to the center of the river, most of the
deeds have reference to the center of the river.

The Court: That doesn't mean that the property owner on
either side could build to the center of the river'
I

I
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L. V. Buchanan.
A. That is right.
Mr. Pobst:
Q. Mr. Williams, Judge Smith asked you if during high
water, the wate·r wasn't up next to the sidewalk, has it been
up over that in time Y
A. I understand that during the big flood it was over next to
the hospital.
Q. That was true before the building of this 1·oad?
A. Yes, sir.
Q. The road didn't cause itt
A. No, sir.
page 70

~

Mr. McGlothlin:
Q. It put the road closer to the river?
A. It put it 2lh feet closer.
Witness stood aside..

L. V. BUCHANAN,
the next witness, being first duly sworn, was examined and
testified as follows :
DIRECT EXAMINATION.
J\IIr. Pobst:
Q. Mr. Buchanan, you know this BroW:n property, do you?
A. I know where it is, yes, sir.
Q. And you have heretofore testified in connection with the
Wright lots, that is, as to values 1
A. Yes.
Q. Would you make the same answers in the way of qualification as you made in the Wright case?
A. Yes.
Q. Have you examined this Brown lot?
A. Not too closely, I haven't.
Q. Well, you know it generally?
A. Yes.
Q. You have passed it hundreds of times?
A. Yes, sir.
Q. What do you consider the fair market value of the 2%
foot strip of land taken there, do you consider it any more
valuable than the other property?
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L. V. Buchanan.
A. No.
Q. Then what would you consider the fair market
value of the property taken, the 21;2 foot strip
taken fflom the Brown lot Y
A. I would say 50¢.
Q. The people that have traded with them, is that generally
what they have gotten Y
A. Yes, sir.
Q. And you were on that committee for the town to work
with representatives of the highway Commissioner on these
rights of way Y
A. Yes.
page 71

~

CROSS EXAl\fiNATION.
~{r.

McGlothlin:
Q. And as a member of that committee, it was the aim of the
citizens and the committee to keep those values or averages
as low as possible Y
A. I can't answer that.
Q. Wasn't it to our advantage to keep the prices lower?
A. Yes, butQ. You don't mean to say that you placed the same value
on all the property from Norton Floral up to your plae.e, the
same amount per square foot?
A. Yes.
Q. Then you would pay as much for that hill sideA. You said right side of the road going up.
Q. I said all property beyond the North Floral to your place
on 460.
A. Certainly.
page 72 ~ Q. Then you 'vould pay as much for that hill.
side in front of the Hale filling station a.s for that
bottom in front of Jackson's up there in R.oyal City?
A. No, sir, it wouldn't be the same price.
Q. Well, is it the same value!
A. I would say up where I live in Royal City is as valuable
as any of it and I took 50¢ per square foot for mane and
settled with them.
Q. You were patriotic a;nd wanted to do your sta.te a favor,
there might have been several reasons for your taking that
and settling with them, will you sell 1ne 10 feet of land up
there at 50¢ per square foot Y
A. No.
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L. V. Buc.hanan.
Mr. Pobst: We object to that, Your Honor.
The Court: It seems to me when they fixed the price of
50¢ per foot on all of it, he is doing that regardless of where
it is located or whether it has a building on it. I think the
Commiss-ioners would want to know .the kind of property,
where located, whether similar in value, you caJl 't fix average
price if property varied, of course all property in any town
is not all exactlly the same, you know that. As I understamd
you, you are fixing the value at 50¢ regardless of where it isif that is true, his question is relevant.
A. That was on the Highway project.
page 73

~

The Court: The law is well settled, Gentlemen,
for the land taken ·of course a just compensation
is paid based upon what is a fair market value of the land
taken.
Mr. McGlothlin:
Q. Mr. Buchanan, isn't it true that the sidewalk as placed
along the road where it is in front of a residence would be of
more benefit to that residence than tha.t sidewalk would be in
front of your g·arageT
A. I don't think it would.
Q. You think it w·ould be of the same benefit?
A. I think it would be the same.
Q. How m;ucl1 did they take from your place, how much
fro1n the front?
A. Land?
Q. Yes.
A. A strip 150 feet long 2% feet wide.
Q. How much did that leave between your sidewalk and
·
your building?
A. Closest point 15 feet 8 inches.
Q. You. still are able to get automobiles in front of your
place?
A. No.
Q. Could you before¥
A. Yes.
Q. Well then each 2lf2 feet taken off that front, that is, the
first 2¥2 feet wouldn't damage you less than th~ next 2% feet Y .
A. In my case. it wouldn't make too much difference.
Q. Did you amd this commission that set the
page 74 ~ price go on the Brown tract of land Y
A. We went on the whole project.
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E. M. Harrison.
Q. Did you look at it?
A. Yes, I think we looked at every piece.
Q. "\Vere his property lines pointed out to you~
A. No.
Q. At the time you set this price of 50¢, you didn't know
how much was being taken f
A. vV e didn't set the price, they set the price and we agreed.
Q. Who set the price f
A. The Highway people.
Q. I thoug·ht ~!r. Williams and ::1\{r. Harrison testified you
all set the price.
A. No, we agreed to it.
Q. Who set the pricef
A. I don't kno,Y, they told us that 'vas the price they paid
and 've agreed that was a fair market price.
Q. Who set that price, those two gentlemen t
A ..They told us that was the price they were paying on the
pvoject.
Q. vVhat project f
A. This project that 've are on, they said tha.t was 'vha.t
they were paying, and we agreed it was a fair market price.
Witness stood aside.
page 75

~

1\{r. 1\!cGlothlin:
around, please.

Mr. Harrison, come back

E. 1\L HARRISON,
the next witness, being exan1ined testified as follows:
CROSS

EXA~1INATION.

Mr. 1\!IcGlothlin:
Q. Mr. Harrison, in your testimony in this case, I understood you to state that the Highway Department relied upon
this commission appointed in Grundy to fix the price because
they ·were local and kne'v the values'
A. I wasn't 'vith them, however, I believe my statement
was that our representatives along with the Town Committee
set the price.
Q. I asked you if you thoug·ht 50¢ 'vas a fair market value
and you said that 'vas the figure agreed upon, now were you a
·
member of the committee that set that price?
A. Actually I w·as in the back ground myself.
Q. Where did you get this 50¢, just pull it out of thin air?
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E. l.J!l. H a,rrison.
A. We had appraisal made on it.
Q. "\Vho made the appraisal?
A. Our office n1ade the appraisal and set to ·Richn1ond after
going over the project with the town committee.
Q. Were you in the group that went over it v.rith that committee~

A. No, sir-I might c-Orrect that, I was with the comn1ittee
the last time.
Q. Can you tell who n1ade the price of 50¢?
page 76 ~ A. So far as I know, our department along with
the town conm1ittee-l\Jir. Williams could testify
about that.
Q. Mr. Harrison, you do agree· with the testinl!ony so far
that everything between here and Royal City can't be of the
sanw value, same rate 7
A. Difference in value but I do still maintain that the price
set of 50¢ per square foot, I feel is fair.
Q. Upon 'vhat do you base that conclusion?
A. We have traded with so many other people along here,
they were willing to take the price of 50¢ per square foot,
that would, of course, be taken int-0 consideration in fixing
the fair market value.
Q. You are fan1ilia.r with tl1e fact that if the State would
go in and offer them 10¢ per square foot, where .they were
not damaged too much, they will take it?
·
A. I certainly think there is an improvement that will really
add to the value of their property.
Q. Isn't that the general rule in acquiring highway rights
of way, the people usually g-o ahead and take what the state
offers f
A. 1\f.ost of the time.
Q. lTnless they are damaged to such extent they have to
come to court?
A. Yes.

\Vitness stood aside.
page 77

~

l\fr. Pobst: \Ve rest.
l\ir. l\IcGlothlin: We rest.

Adjourning time having arrived, court was adjourned until
tomorrow morning.
Wednesday 1\forning
Janua1·y 7, 1959.
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The Court: Tell the Commissioners to come in.
(Commissioners appeared in open court and the following
proceedings were had).
The Court: What tract do you 'va:nt to offer evidenee on
this morning?
The Commissioners, as I understand, have viewed all of it.
1\fr. Pobst: Can we say then that it is agreed that for the
purpose of fixing the value of land actually taken of any and
all of the tracts being condemned, the Commissioners may
consider the evidence already given as to such value yhe same
as if introduced in that particular case, and that the petitioner, condemnor, and the defendants may introduce any
additional evidence as to value as to any tract they may
desire?
Mr. Dennis: That is all right.
page 78 ~ Mr. Pobst: Then we will take up the ·Ones on
which there is no evidence to be offered:
TRACT NO. 4-J.
one.

~I.

Bevins-1ve have no evidence on that

We will. take the controverted tracts now, as follows, in all
of which the defendants are represented by Mr. vV. Clyde
Dennis, Attorney, I believe.
TRACT NO. 5-IRA BLANI\::ENSHIP.
IRA BLANI{ENSHIP,
the first witness called, being duly sworn, was examined and
testified as follows :

DIRECT EXAMINATION.
Mr. Dennis:
Q. Mr. Blankenship, your name is Ira H. Blankenship, is
that correct?
A. Yes, sir.
Q. Are you the owner of Tract referred to in this condemnation proceeding as Tract No. 5, which is situate on 460 opposite Curley's Drive-in Restaurant?
A. Yes, sir.
Q. When did you acquire that tract of land?
A. I don't know, it has been three, four or five years ago.
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Ira Blankenship.
page 79

r

Q. From whom did you purchase it?
A. Henry Effler, I believe it was.
Q. And ho'v much did you pay him for the tract

of land at the time you acquired it?
A. $2,500.00.
Q. How much of the land is being taken by the State Highway according· to the plat and blueprint which shows on that
highway project?
A. I don't know, the man that came to me to buy it said
it would take three feet off one end and two feet off the
other.
Q. Have they constructed the road by your property at this
time?
A. Yes.
Q. In constn1cting that road, what additional damage did
they do to your property in addition to what they were
takingY
A. They broke the front walls of the foundation that was in
there and covered it all up is all I can tell you.
Q. And wha.t other damages have they done?
A. I don't know, they tore the 'vall up and shoved it over
in there.
Q. What about the drain?
A. There is a. drain there, covered up.
Q. Is that within the bounds of the foundation?
A. I don't know whether it is or not.
Q. Did you notice w·here it entered on the opposite side of
the wallt
A. Well, I noticed where it went in there but I don't know
'vhet.her it goes on across the foundation part of the building
or not.
page 80 r Q. Did you notice any water percolating, making
its appearancelfr. Pobst: Your H-onor, plea.se, '"'e call the court's attention to the grossly leading questions-we object to the question.
The Court: Sustained, don't ask leading questions.
Mr. Dennis:
Q. Was there any other dam,a.ge to anJ" other property done
by the construction of that road there, any other damage to
vonr lot'
· A. V\Tell. the lot on this side is covered up, I haven't any
lot there, that is about all I can say about it.

I
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Ira Blankenship.
Q. Have you had anyone make an estiiua.te of what it would
cost to clean up and clear up the foundation 7
A. No.
Q. Have you had anyone furnish you an estimate of what
it. would cost to reconstruct the foundation and re-build the
wall sin1ila.r to the one that was there f
~£r. Pobst: We object, tl1e man that. made the estinlateThe Court: He can answer whether an esthnate was made
or not.

A. Yes, sir.
~fr.

Dennis:
Q. Who was it made it for you f
A. L. W. Boyd.
Q. With 1\Iingo Lime & Lun1ber Company?
page 81 ~ A. Yes.
Q. Just below the lower end of your foundation
w·alls, there was a tree there, was any damage done to the
tree f
A. \Veil, they cut a big notch in one side and put a saw in
the back.
Q. \Vas that. necessary f
A. I don't think so, it was pluml1 down at the hack of the
wall, off their rights.
Q. What was the length of that foundation wall?
A. Fifty feet, I believe.
Q. And it was the front wall that was damaged!
A. Yes, the front wall was broken, torn up and shoved
over.
l\£r. Pobst: Your Honor, please, he is speaking of or just
picking out different items, calling his attention to then1, 've
obje.ct
The Court: He is testifying about the damages he claim.s
was clone, he is not fixing any mnonnt .on different iteins.
~Ir. Pobst: I see.
lVIr. Dennis:
Q. What was the length of the foundation wall that. was
broken on the road side?
A. Fifty feet and 33 feet back.
I·
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Ira Blankenship.

CROSS

EXA~1INATION.

j\{r. Pobst:

Q. You say the length of the wall broken was
feet, you mean the front wa.ll was 50 feet 1
A. Fifty feet facing the road.
Q. And was all that 50 feet wall broken~
A. All the front is broken out and down on the side a
piece on each side.
Q. Then the back wall and the side walls up nearly to the
road are in tact?
A. Coming up towards the road still there.
Q. Covered up 'vith loose dirt 1
A. Not loose dirt but all that stuff.
Q. You would have to have filled in some anyhow, wouldn't
you?
A. No, sir, it was already filled in.
Q. I mean at the back.
· A. What "rould I want to fill it in there for?
Q. It was 50 to 60 feet down there running straight out on
level with the road?
A. No, sir.
Q. "\\Tell, it is more than 30 feet down?
A. Well, you could have a hvo-story basement.
Q. Would you have put a building on a foundation down
on that river bank like that?
A. The biggest flood we have ever had never damaged that
foundation.
Q. Didn't it overflo'v it 15 or 20 feet~
A. 1\Hght. have, but it didn't damage it.
Q. How high is that wall down there~
A. I believe they said 11 feet.
page 83 ~ Q. You can still put your basement down there
30 feet do'vn if you wanted to use it?
A. Yes.
Q. You say that property cost you $2,500?
A. Yes.
Q. Why did you put a consideration of $2,200 in the deed
•
then T
A. I paid $2,500. Did the Comnussioners get something
for selling it'
Q. They didn't get it off the purchaser.
A. I don't lmo'v but you fellows, whoever sold it, made the
deed.

page 82

~ 50
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Q. You know you paid $2,500 for it f
A. I paid $2,500 for it and George McGuire offered m1e my
money back for it.
Q. You mean George ~fcGuire, a real estate agent, offered
you your money back for that lot f
A. He ·offered me 1ny money back, he brought deed for $2,
250 and I said, "George, you know I paid $2,500.00 for it."
Q. You are confused aren't you, Ira?
A. I don't think so, he offered me $2,250 and l said,
''George, you know I paid $2,500 for that lot.''
Q. Deed Book 122, page 232, there is a deed from Henry
Effler and wife to Ira H. Blankenship, dated December 11,
1952, consideration $2,200, paid and to be paid as hereinafter
set out, the parties of the first part do hereby grant, bargain,
sell and convey unto the party of the second part those two
certain lots or parcels of land situate on Levisa River, in the
town of Grundy, Buchanan County, Virginia, being
page 84 ~ Lots Nos. 21 and 22, as shown on the John T.
Watkins map, that is it, isn't it?
A. That is the property.
Q. How much did you pay down?
A. I don't kno,v.
~fr. Dennis: We object and ask that that he excluded because the evidence here of this man is one fact and that shows
another, which is common in Buchanan County, the deeds do
not al"ra.ys recite the true consideration.
Mr. Pobst: That is not true, he is getting out of the evidence-

Q. How much did you pay in cash, Ira?
A. I don't rememiber 'vhat it was, about the only thing I
remen1ber, Luther 'Vhitt was going up the road, one of them
fellows said $2,450 a.nd said, ''Give me $50 more, and I said
I would and he knocked it off on me.
Q. It says you paid $550.00 in cash, did you pay more thanthat in cash 1
A. I don't remember, but I know I paid $2,500 for it.
Q. Ira, how much per square foot did you pay for that
land?
A. I don't know that.
Q. You paid about 30¢, didn't you?
A. I don't know that.
Q. The foundation was there when you bought it, is that
right?
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Ira Blankenship.
A. Yes.
page 85

~

Q. You didn't pay anything extra for that?
A. No.
Q. And that was built there six years ago, is that

right?
A. Five or six years ago.
Q. Well, it was in 1952, "Thich would be over six years
and you left it set there, didn't use itT
A. I left it set there to make money off it, I have been
offered a profit on it.
RE-DIRECT EXAl\ITNATION.
~Ir.

Dennis:
Q. vVbat is the largest amount you have been offered for
it?
1\tfr. Pobst: We object, many things enter into what he has
been offered for it.
Mr. Dennis: It has been testified that the fair value of
property is a willing buyer and a willing seller, what one will
take and the other give.
l\fr. Pobst: You ought to have the man here.
The Court: Objection overruled .
.l\.. vY ell, face to face I have not. talked ·to the man but he
has called me five, six or seven times on the phone, R. L.
Goade in Richlands, he says l1e lives in Richlands, I don't
know the man.
Q. What did he offer you T
A. He started out at $4,000 and he kept going
page 86 ~ until he got to $6,000, that was before it was torn
up.

RE-CROSS EXAl\IINATION.

l\tir. Pobst:
Q. And you don't ]{no'v whether he is worth 5¢ or 10¢ 7
A. Don't. know him or anything about him.
RE-RE-DIRECT EXAl\ITNATION.
~Ir.

Dennis :

Q. Ha:ve you had any offers from anybody other than l\fr.
~fcGuire around here t
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Henry Effler.
A. No, I didn't care whether I sold it or not, just left it
set there.
vVitness stood aside.
HENRY EFFLER,
the next w·itness, being first duly sworn, was exan1ined and
testified as follows:

DIRE.CT

EXA~1INATION.

1\tir. Dennis :
Q. Mr. Effler, are you the former owner of the property
in question here 1
A. Yes, sir.
Q. Who built the foundation that was there?
A. Roy Looney built it, I had him to.
Q. How much did yon pay for the construction of it?
A. $2,460.00.
Q. At the time the property was sold how n1uch
page 87 ~ did you .receive Y
A. I had some other lost there that was sold.
Q. Do you know what 1\fr. Blankenship paid for the h\io lots
he got?
Mr. Pobst: "'V\T e object.
The Court: Objection overruled.

A. I believe he paid $2,500.00.
CROSS

EXA~IINATION.

1\Ir. Pobst:
Q. The deed says $2,200.00, the one I read fron1, and it has
been over six years ago, are you positive about the consideration?
A. I woulcln 't say positively.
Q. The deed says you got $550 in cash, is that what you
got?
A. I don't know, the seven lots I bad were sold.
Q. 'Veil, the deed ·would be c-orrect, wouldn't it?
A. Looks like it.
Q. And it says you got three $550 notes, secured by vendor's lien, that would be correct, wouldn't it Y
A. Looks like it.

j
!'

Witness stood aside.
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Charlie Stiltner-11. C. Bentnett.
CHARLIE STILTNER,
the next witness, being first duly sworn, was exa.n1ined and
testified as follows:
DIRECT EXA1\IINATION.
Mr. Dennis :
Q. You are the engineer of the water commission
for the town of Grundy, is that correct 1
A. I reckon that is about right.
Q. lvir. Stiltner, in your duties for the City Water Commission are you acquainted with the property owned by Ira
Blankenship opposite Curley's restaurant on Route 460?
. .t\.. Yes.
Q. In going by there and in "rorking on the water line, did
you see the construction going on there~
.A. Yes.
Q. What did the Highway Department do to that property
in the way of damage?
A. \Veil, the broke out the wall running with the highway
and pushed it over in there.
Q. Could any part of that wall there be used at all no'v?
A. No, I don't think so.
·

page 88

~

1\tfr. Dennis: You may ask him.
l\1r. Pobst: No questions.
'\Vitness stood aside.
I-I. C. BENNETT,
the next witness, being first duly sworn, was examined and
testified as follows :

DIR-ECT EXAJ\!IINATION.
~fr.

Dennis :

page 89

~

1\fr. Pobst: Is that on removing the wall? We
don't deny removing the wall.

:Nf r. Dennis :
Q. Mr. Bennett, where do you live?
A.. Bend of Slate.
Q. vVhat is your business, profession?
A. Well, I make concrete blocks and cinder blocks.
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H. C. Bennett.
Q. How many years experience have you had in that 7
A. Eleven years.

Q. Have you had any experience in construeting concrete
walls f
A. Yes, sir.
Q. "There a foundation or wall is broken, can it be repaired 1
J\1:r. Pobst: Wait a minuteMr. Dennis : Our reason for asking that question is to
show that a new wall cannot be added and bonded to the old
one.
A. N·ot ·unless you had stell to tie into it.

Mr. Dennis:
Q. How much extra cost would it be to use steel f
A. The steel would have to have been put in the old wall at
first.
Q. If there was no steel in it, could it be bonded at all and
the wall repaired'
A. I don't know of any way of bonding it if there was no
steel in it.
page 90 ~ Q. Are you acquainted with the building foundation of Ira Blankenship on this lot f
A. I have seen that foundation but I have never been right
down to it.
Q. So you don't know whether that could be repaired and
bonded do you?
A. No, I haven't been right down to it.
CROSS EXAMINATION.
Bv Pobst:

·Q. The evidence is that tl1e upper front wall is broken
off, do you know the place~
A. Yes, I have looked at it.
Q. And the side going do·wn to the river bank was broken
some three, four or five feet down, do you say that can't be
repaired and bonded to the old wall'
A. I would say you can't bond on to the old concrete, he
might have to do something else.
Q. You don't think he would have to take 30 to 40 feet of
the wall out?
A. I would say if he took up a part of it he ·would have to
take up all of it.
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Atnos Goins.

Q. If he took up a foot the other 30 ·or 40 feet is no goodY
.A. I don't know his purpose for it, it W·On 't bond in, new
concrete won't bond to the old.
Q. If it won't bond, you can fix it until you have a good
wall?
.A. Not and put a masonry wall on it.
Q. .And you would have to tear it down to the
page 91 ~ river, is that what you tell the Commissioners and
the Court¥
A. If he wanted to put up a masonry building, he would.
Q. You mean if he put up briek Y
A. Brick or block.
Q. Suppose he was just going to set pilasters on it, use it
for a base?
A. I don't know anything about that.
vVitness stood aside.

Al\IIOS GOINS,
the next witness, being first duly sworn, was examined and
testified as follows :
DIRECT EXAMINATION.
1\tlr. Dennis:
Q. 1\{r. Goins, are you acquainted with the property in
question involved in this condem:nation proceding belonging to
Ira Blankenship ?
.
A. Yes, I am.
Q. And how far do you live from the property that Ira owns
up there?
A. I guess 300 yards up there.
Q. Did you observe the construction of the highway by that
property, see then1 constructing it?
A. Oh, yes.
Q. What damage did they do to the foundation on that
property?
.A. I couldn't say about the da1nage hut they broke it in
two.
Q. Did thev do any other damage to anything on
page 92 ~ the property?
A. Well, tlwre 'vasn 't nothing on the 'property
except the wall.
Q. 'Vhat about a tree?
A. Yes, there was a. tree down there at the back of the wall,

'';i
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L. W. Boyd.
next to the river, and they started to cut it down, I reckon
cut big notch in it.
CROSS EXAl\fiNATION.
Mr. P-obst:
Q. "\Vhat kind of tree was it'
A. Elm tree.
Q. Suppose they did, the tree wasn't worth anything, was
it'
A. I don't know about that.
Q. You have also got a case against the State Highway?
A. No, they have a case against me.
Q. And you are helping Ira. out?
A. No, he just ask me to eome.
1\Ir. Dennis: 1\Ir. Pobst, do you mean to indicate that anybody that has a hearing here· today might be prejudiced?
1\Ir. Pobst: No, not at all, but I do state it is perfectly
proper to show a man's bias.
The Court: You are just arguing.
'iVitness stood aside.
page 93

~

L. W. BOYD,
the next witness, being first duly sworn, was
examined and testified as follows:

DIRECT EXAJ\IINATION.
1\Ir. Dennis :
Q. l\{r. Boyd, who are you connected with?
A. ]\;fingo Lime & Lumber Company.
Q. And f.or how many years?
...~. Approximately 20 years.
Q. In connection ·with your einployment, do you make estimates of construction and building Y
A. Yes, sir.
Q. As such, were you called upon to estimate the cost of a
wall on Ira Blanl{enship 's place up there where this wall was
damagedY
A. Some tin1e ago-about all I know about it, I n1acle an
estimate on the an1ount, 70 cubic yards-and I don't know
anything else about it.
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L. W. Miller.
Q. And about how does it run per cubic yard?
A. Today the pouring and the conc.Tete $40 a yard.
Q. For 70 cubic yards at $40 that would he $2,800, is that
right?
A. Yes.
CROSS EXAMINATION.
Mr. Pobst:
Q. You mean to do it all over again?
A. Yes, sir.
By Commissioner Breeding :
Q. Talking about bonding the concrete, would it
page 94 ~ he possible to drill holes am.d tie it in f
A. I don't think so.
}.fr. Dennis:
Q. You mean it is not possible?
A. No.

vVitness stood aside.
Mr. Dennis: That is all we have now:
Whereupon, the Petitioner introduced the following evidence in his behalf :

L. "\V. ~IILLER,
the first witness called for and on behalf of the Petitioner,
being first duly sw·orn, was examined and testified as follows :
DIRECT EXAMINATION.
1\tir. Pobst:
Q. What is your name?
A. Lynn Miller.
Q. vVhere do you live?
A. Damascus.
Q. Do you work for the State Highway Department?
A. Yes, sir, ha.ve been working approximately 8 years.
Q. What is the nature of your duties?
A. Inspector.
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L. W. Miller.
Q. What do you inspect particularly, roads or bridges?
A. Well, bolh.
page 95 } Q. Have you inspected any bridges where foundation and overhead is concrete Y
A. Yes, sir.
Q. Do you know the Ira Blankenship property where the
foundation wall is up there 1
A. Yes, sir.
Q. It has been shov.rn that the Highway has taken that front
wall and taken three, four or five feet down the bank on the
side walls, in making their new highway, did you see that
W'ork when it was done?
A. I sa'v part of it.
Q. Now, state 'vhether than can be done and how you would
do it if you wanted to fix that foundation so as to get a building on it?
A. Well, it is possible that you could go down to the front
part that was torn up, you could go down to the footing and
daukQ. What do you mean.by dauking?
A. You would have to drill in the old ooncrete and pour
your new around it.
Q·. Have you done any bridges that way?
A. V\7e have boxed culvert that we did that way up at Oakwood.
Q. And do you have heavy vans and coal trucks travel over
that?
A. Yes, sir.
Q. Wha.t do you mean by boxed in culvert?
A. It is a box under the road used for drainage
page 96 } and wlterever we widen the road, we usually widen
the culvert, have boxed culvert.
CROSS
~fr.

EXA~ITNATION.

Dennis:
.
Q. Mr. Miller, there is no footer left there on the front,
is there?
A. Yes, sir, there is still a. part of the old wall.
Q. Didn't you ow the contractor take his bulldozer and tear
it out?
A. No, sir, not all of it.
Q. How are you going to build on the footer and set the
wall back and make it water tight?
A. It can be done.

' • I •
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E. M. Harrison.
Q. A water tight wall out of concrete Y
A. No, you can't make a water tight wall out of concrete
there.
W. What is dauking anyway?
A. It is where y.ou drill into old concrete and use steel and
pour new concrete in around it.
Q. In other words you drill a hole and stick a loose rod in
there?
A. Yes..
Q. How do you get that steel in Y How do you get the concrete in?
A. By using a vibrator it will work itself in there.
Q. And how much extra cost will that beY
A. I don't know.
Q. But you do know you cannot bond concrete?
A. No, it won't actually bond good but it will bond some.
Q. And there is going to be a crack then Y
page 97 ~ A. Slight crack.
Q. And in the foundation for homes there mu~t
be dryness or it will deteriorate, all ·wood construction?
A. That is right.
"\Vitness . stood aside.
E. M. HARRISON,
the next witness, being first duly sworn, was examined and
testified as follows :
DIRECT EXAMINATION.
~Ir.

Pobst:
Q. Your nam:e is E.
A. Yes, sir.

~f.

Harrison?

Mr. Pobst: Mr. Dennis, will it be necessary to show here
who he is and his experience, or can that be considered in as
heard in one of the prior suits?
~Ir. Dennis: It can be taken from the other suits.
].fr. Pobst:
Q. Mr. Harrison, you know the Ira Blankenship foundation wall we inspected on yesterday?
A. Yes, sir.
Q. He said something about the drainage-
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E. M. Harrison .
.A. There is a drain on the downstream portion of the lot
where we put under the construction of the road.
Q. You mean drainage comes through from the
page 98 r upper side of the hill?
.
A. Yes, sir.·
Q. And it goes and empties over the bank below the foundation, is that right?
.A. That is right, I would say about 8 or 10 feet below.
Q. Does that take care of the "rater that comes through
there?
A. Yes, sir.
Q. \Vell, that draina.ge doesn't throw the water from the
road into the building site, does it, it shows it below~
A. It shows it below the building site.
Q. Where was the old ·one~ you mean you all constructed a
new one?
A. That is rig·ht we constructed a new one, previously there
was a drain coming into the foundation, approximately twothirds of the way up-stream, there was a drop inlet at the
outlet portion of the pipe underneath the road or right against
the foundation and a. pipe running along the wall just to the
very edge of the foundation or down-stream portion of the
foundation, diverting the water along the side of the foundation.
Q. State whether there is being· emptied from the road
no"r Iniore water or less water than formerly before vou con·
"
structed the ne\v road there.
A. There was in plaee a 15-inch pipe, and of course we will
put a larger pipe, \Ve always replace 15-inch pipes with 18-inch
pipes, but I see no reason why there would be any more water
now than there was before.
Q. Did you say that formerly the drainpipe from
page 99 ~ the road en1ptied into the foundation!
A. No, sir, it came down in front of the f.oundation and there was a pipe placed along the front that earried
the water to the side whieh left the water right at the corner
of the foundation.
Q. Now, ha.ve you removed the water nearer or farther
from the building, the water eoming across from the hillside?
A. Farther away from the foundation, approximately 10 to
12 feet I \vould sa.v from the do"\\rn-stream foundation.
Q. As I understand you then the drainage that w·as there is
moved away from in front of the edge of the building to a
point some 10 to 12 feet below the building?
A. Yes, sir.
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E. M. Harrison.
CROSS EXAlVIINATION.

Mr. Dennis:
Q. 1Yir. Harrison, do you know why they did not make an
entrance way into that building like they did on these others?
A. No, sir, none on the plans. ·
Q. No part of that drainage that 'vas there went through the
foundation wall?
A. No, sir.
Q. The present drain pipe, does the water flow into the
foundation?
A. N-o, sir, it is farther down stream away from the building.
Q. You were there when I was showing it to the Commissioners, isn't it right there at the outlet directly opposite
Curley's Restaurant?
page 100 ~ A. No, sir, it is a little farther downstrean1.
Q. Didn't you see that sluice three or four feet
wide on the side of the road?
A. There was water there but it was not from this drainage.
Q. If he had a 'vater line carrying it to the river 'vhy didn't
you replace a similar outlet?
A. I don't recall the pipe going to the river, as I recall the
pipe came along the front of the building foundation and
it was released there at the corner of the foundation. This
pipe will extend about the same way.
Q. When erosion cmnes through there and washes the property?
A. Well, there was erosion there before.
Q. Do you mean to tell me there is no more water gets in
that catch basin than before?
A. It could but I don't see "rhy it should.
Q. 'Vasn 't the old road about 20 feet and the present road
about 36 feet, don't you know there would be more 'vater
collect on that surface now than before?
A. There is possibility of there being a little more 'vater,
it is farther away from the huilding than the other, it is 10
to 12 feet away from the building, farther down stream.
"\Vitness stood aside.
page 101

~

Mr. Pobst: That is all.
Mr. Dennis: I want to recall Henry Effler for
one thing about that drain pipe.
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Henry Effler-Va-n B. Alley.
HENRY EFFLER,
having heretofore testified, was recalled and further examined
and testified as follows:
DIRECT EXAl\1INATION.
Mr. Dennis:
Q. At the time that you constructed the foundation on this
lot, was there a drain pipe near the foundation of this building?
'
.
A. On the old road 7
Q. Yes.
A. Yes.
Q. What did you do in order to dispose of the water that
formerly came there?
A. Well, we just built another drain right straight by the
end of it down to the wall, then used pipe from there down on
to the lower side or lower corner.
Q. Was any part of that water draining through the foundation?
A. No.
CROSS EXAl\1INATION.
?vir. Pobst:
Q. That drain didn't run to the river?
A. No.
Q. And the new drain runs out and empties down several
feet below the building7
page 102 }

Mr. Dennis: That is objected to, they saw
where it empties.

A. I don't know.
Witness stood aside.
page 103 }

The Court: And what do you have next?
1\Ir. Pobst: The next tract is GRUNDY LODGE
I. 0. 0. F.-TRACT NO. 7.
Thereupon the Defendant introduced the following evidence
in its behalf:
VAN B. ALLEY,
the first witness called for amd on behalf of the Defendant,
being first duly sworn, was examined and testified as follows :
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Van B. Alley.
DIRECT EXAl\fiNATION.
Mr. Dennis:
Q. Mr. Alley, I believe you are one of the Trustees for the
Grundy Lodge I. 0. 0. F., owners of the lot described in the
petition as No. 7, is that right Y
A. That is corre.et.
Q. Who are the other trustees?
A. Mr. Nick Wagner and R. L. Anderson.
Q. And you also occupy the first floor of the building, do
you not, you have a furniture store there?
A. Yes, sir.
Q. You are familiar with the building then?
A. Yes, I helped build the property.
Q. And the area used for parking in front of the Odd Fellows Hall?
A. Yes, sir.
Q. By reason of that construction will you tell
pag-e 104 ~ ·what damage has been done to the property belonging to the Odd Fellows?
A. By reason of the construction, as I see it, it has completely ruined the front of the building as far as parking is
concerned. There is no parking space in front of the building.
Q. If you had not lost the 2% feet ta.ken by the Highway,
would you have had space for any parkingY
A. There could have been at least four cars parked on the
Odd Fellows property without being on the State Highway
property.
Q. Now, since the construction what has be.eome of the
available land for parking?
A. The State has taken it, we don't have any.
Q. What was that land used for there when it. was not used
for parking space?
A. It was used for my business there to unload and load
furniture from my store building.
Q. Has that inconvenienced you by narrowing tha.t down?
A. It certainly has, when the sidewalk is built they have informed m;e I can't park a truck across it.
Q. In that area will there be a sidewalk?
A. Yes, sir.
Q. And you will no longer be able to g·et the truck across
the walk to the front ·of your building?
A. That is right, I have been notified to that effect.
Q. Who notified you?
A. J\.Ir. Williams here.
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N. L. Wagner.
Q. Is he the man that contacted you in connection with acquiring the right of way there·¥
A. Yes, sir.
Q. What experience have you had in appraising property
and valuing· property Y
A. Well, I have been in thls Lodge property, I helped buy it
years ago, I owned son1e property in Kentucky and I also have
tried to buy some property close to the Lodge here.
Q. Have you made yourself acquainted with property in
that immediate vicinity?
A. I think so.
Q. What do you consider the land taken to be worth per
square foot?
A. I "Tould say it is worth $5.00 a square foot.
Q. Is that a reasonable price for the property?
A. I think so.

page 105

~

CROSS EXAMINATION.
1\Ir. Pobst:
Q. You say 1\!l:r. Williams told you you would be no longer
permitted to get inside the sidewalk and lot?
A. Yes, sir.
Q. 'Vhen?
A. The day he brought the contract and threw it down for
me to sign.
Q. Did he lay it down or throw it down?
A. He threw it down.
Witness stood aside.
~

N. L. WAGNER,
the next witness, being first duly sworn, was
examined and testified as follows:

page 106

DIRECT EXAMINATION.
Mr. Dennis:
Q. I believe you like Mr. Van Alley are one of the trustees
of the Odd Fellows property 1
A.. Yes, sir.
Q. "\Vill you state to His Honor and the Com1nission just
what damage will be done to the remainder of the prop~rtv
there belonging to the Odd Fellows?
·
A. Well, it has taken our parking space.
,,
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R. L. Anderson.
Q.
A.
Q.
A.

Did you have parking space prior to the construction?
Yes, sir.
Now as to loading-will there be a place for loading?
Well, when the sidewalk g·oes in, you won't have it.
Q. The only way you can unload would be to get. on the
sidewalk?
A. Yes, sir.
Q. What experience have you had in dealing in real estate Y
A. Not too m:uch.
Q. Since this suit came up, sinc.e it was instituted, have
you acquainted yourself with prices of .property here?
A. That is right, I have been here for quite a while and I
have observed the price of the balance of the property.
Q. What do you consider the value of the land being taken f
A. I consider $5.00 per square foot as a reasonable price.
~fr.

Pobst: No questions.

Witness stood aside.
page 107

~

R. L. ANDERSON,
the next witness, being first duly sworn, was
examined and testified as follows:
DIRECT EXAMINATION.

Mr. Dennis:
Q. You likewise are a trustee of that property?
A. Yes, I am.
Q. Do you have anything to add to ·what Mr. Van Alley
and lVIr. N. L. Wagner have stated as to damage to the property?
A. I don't think I do.
Q. Have you, since this suit was instituted, tried to acquaint yourself with the price ·of property in that neighborhood?
A. Since this suit started, I ha.ve checked with property
owners there.
Q. 1Vhat do you consider the value of the land?
A. Well, it would be a floating price-yesterday I offered a
man $6.00 a square foot adjoining our property.
Q. But you could not buy tl1e adjoining property for $6.00 a
square foot 1
A. That is right.

,
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Hadley Arrington.

CROSS EXAMINATION.
~Ir.

Pobst:
Q. Who was that that wouldn't take $6.00 a square foot 7
A. Lonza Ratliff, adjoining property.
Q. Where is that?
A. It is property where the post office building sets on. He
is going to remove that building, he is building a
page 108 ~ building in the back.
Q. How wide is tha.t piece o£ property f
A. I don't know.
Q. How wide is that prope1·ty the post office building is on?
A. I believe it is a 50 foot lot.
Q. And how far does it go back?
A. One hundred and some feet.
Q. Well110 feet?
A. I don't kno'v the exact depth.
Q. Well, 'vould it be over 100 feet?
A. I would think so.
Q. Well 110, would that be about right?
A. I don't know just ho'v far the lot goes back.
Q. What d·o you consider that whole lot 'vorth f
A. ~{r. Ratliff told me he had refused $20,000.00 for it.
Q. For a 50 foot lot-don't you know that lot up there
Dillenger has was away yonder larger than that and it sold
for $23,000, right on the corner.
A. I don't know when it sold.
Q. T'vo ·or three months ago.
A. I don't know, I "rasn 't there.
Witness stood a.side.

HADLEY ARRINGTON,
the next witness, being first duly sworn, w·a.s examined and
testified as follows : ·
DIRECT EXAMINATION.
page 109

~

Mr. Dennis:
Q. Mr. Arring-ton, are you acquainted with
values of real estate in Royal City where the Odd Fellow Hall
is situate?
A. Well, I know it very well, I think.
Q. Did you try to purchase the property directly opposite
your building which is owned by Earl Dillenger?

·.·
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Had ley Arrington.
A. Yes, I did.
Q. Do you know what tl1e frontage of that property is 1
A. I think it is around 160 or 65.
Q. In depth.
A. Up the right of way, I think, I don't know that to be
exactly correct.
Q. Had you tried to acquire that same property?
A. I had.
Q. And had you made an offer 1
A. $24,000.00.
Q. And did they sell it to you for that p.rice f
A. No, they said they had been offered more.
Q. But it was sold for·more than $24,000.00?
A. 'That is what they said.
Q. What do you consider the land in the vieinity of the Odd
Fellows If all worth per square foot J
A. Tha.t is pretty hardQ. When being· taken by the State Highway, you have property?
A. It is worth more on the front than it is any place else.
Q. Would you give some idea of what you consider to be a
fair price for the front of the land that is being
page 110 ~ taken a.t the Odd Fellows Hall per square foot 1
A. I just really don't know.
Q. You heard Mr. ·van Alley and Mr. Wagner and Mr. Anderson state that they thought it would be worth $5.00 per
square foot-(interrupted)
Mr. Pobst: 'Ve object-grossly leading.
The Court : Sustained.
l\!Lr. Dennis :
Q. From: your own knowledge would you state wha.t you
think it is worth f

A. I wouldn't consider it to be worth less than $6.00 a foot.
CROSS EXAl\tiiNATION.
1\lfr. Pobst:
Q. You say there were 160 some feet in that Dillenger lot f
A. I think so.
Q. And it goes back 166 feet, do you know how many square
feet in that 1
A. No, I don't.
Q. That contains-166 by 166-26,000 square feet-that is

1:
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W. M. Williams, Jr.
worth as 1nuch as the Odd Fellows place, or is all along there
about the same?
A. I don't know it is the same, but I think it would be worth
as much.
Q. You offered $24,000 for that lot Y
page 111 ~ A. That is right.
Q. Did you think that was all it was wo.rth ¥
A. At that time that was all I wanted to pay for it.
Q. Tha.t was top price'
A. It probably was at that time but it is worth more than
that now.
Q. \Veil, do you know at $·6.00 a square foot it would have
sold for about $160,000.00~
A. The front. is worth more than the back.
Q. I-Iadley, if you have 166 foot lot and you take 21j2 feet
off, you still have your front.
A. Depends on what you are using it for.
Q. It doesn't make any difference what you use it for, you
still have it fronting on the highway?
A. Yes, but when you have a business-it certainly took a
lot of my space in front.
Q. What has made this front more valuable, this same
fine highway they have given you'
A. I can't say it increased the value of my property.
Witness stood aside.
1\{r. Dennis: That is all for the Defendant at this time.
page 112

~

Thereupon the Petitioner introdueed the following evidence in his behalf:

,V. ~L WILLIAl\tiS, JR.,
the next witness, being first duly sworn, was examined and
testified as follows :
DIRECT EXAMINATION.
Pobst:
Q. Mr. William.s, you tried to trade with Van Alley, did
you, for that 2% foot strip of la.nd belonging to th~ Odd
Fellows?
A. Yes, sir, I contacted him the first time, but I think 1\{r.
Harrison contacted him later on.
Q. You were unable to reach an agreement, is that right?
A. That is right.
By

:1

'I

~

~Ir.
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Q. l\fr. Alley said that you said that he could not after this
highway was built cross the sidewalk and park next to his
quilding, did you say that?
A. No, sir.
Q. \Vell, can l1e have an entrance there so he can cross and
get to his building?
A. Sure we will leave a 30 foot entrance, we are leaving
entrances a.nd pouring concrete nine inches thick in that entrance to sustain a heavy truck crossing it, and left that
entrance so he could get in.
Q. ~Ir. \Villiams, before this 2% foot strip ''ras taken, how
much distance was there frmn the building to the highway
right of wa.y, that is, before you took the 2112 feet?
A. The distance f.rom his loading ramp or porch over to the
old rig-ht of way line on the up-stream side of the
page 113 ~ building was 7¥2 feet. Since we ha.ve taken the
21f2 feet that ·would leave it 5 feet. On the downstream side he had 12% from the old right of way over to the
loading ramp or place, now he will have 10.
Q. Prior to your taking- the 2¥2 feet, could cars park
perpendicular to his building?
A. The rear of the cars would be sticking out on the right
of wav.
Q. Did he have any right to park there with the rear of the
car stic.king out on the highway?
A. Yes, he could park there and still can park on the
existing right of way but. he will have to park parallel with
the curb or go in and park 'vithin that entrance.
Q. Then ho,,r is. he dam1agecl?
A. I can't see how.
Q. Anrl you say you contacted him first 7
A. Yes, and as I recall my first contact with 1\Ir. Alley
was very pleasant, I was surprised to hear that.
Q. Did you throw the contract down to him to sign?
A. No, I don't think I had the contract with ine, I was
asking w·ho owned the property, prelimina.ry more than anything else, and he very graciously explained it all.
Q. What about the condition of the g-round in front of his
building?
A. As I recall, there were some pot holes there and they
stood full of wa.ter, and if you weren't careful you might
get splashed, certainly the general condition has
page 114 ~ been improved by that construction.
Q. Can you see any da.mag-e to the part not
taken?

I
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A. No, I cannot.
Q. 'Vhat value do you place on that part taken per square
foot?
A. I think 50¢ per square foot for the purpose it is being
used for is fair.
Q. And you still say that is the market price because so
many others have traded with you on that ground Y
A. Yes, sir.
CR.OSS

EXA~U:NATION.

By Mr. Dennis:
Q. M.r. Williams, you are the same man that testified that
the land jus_t above the new liquor store along the hill up
through there is as valuable or the same value as this land
at the Lodge Hall?
A. No, I don't remember that.
Q. You testified you had paid 50¢ for all the land taken!
A. I don't recall wha.t we paid but I assume we did pay 50¢.
Q. Didn't you arbitrarily fix 50¢ for all land being taken,
regardless of where it was situated~
A. 'Ve felt 50¢ a square foot would be enough fo.r the best
and of course if a man didn't have the best he would be
getting an average.
Q. Then in other words you consider that this land there
opposite that bridge at Hoot Owl Branch is not worth 50¢
per square foot?
A. By being that close to the highway, yes, it is, I suppose.
page 115 ~ Q. vVell, if that is worth that much there, why
isn't this flat land, which is far more valuable,
worth 1nore'
A. The land, most of the land imn1ediately adjacent to the
highway is valuable and the thing that makes it's value is
fronting on the highway.
Q. Do you know where the new Presbyterian Church is?
A. Yes, I do.
Q. Now, it can be established by facts that that lot was sold
for $8,000.00, do you mean to say that land is no more valuable than some of that hillside straight across from it owned
by George McGuire?
A. How much are you speaking of'
Q. Any of t.hat 2% foot strip.
A. Probably be some difference in it, the land that is close
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to the pres-ent .road would be very valuable, even on the upper
side.
Q. If you used 2lh feet straight across from there, in order
to use it, it would be necessary for you to build a vast fill
there, there would have to be a lot of that hillside moved?
A. That is generally true whether it is on the hillside or
river bank, you have to develop the land, I figure the frontage
is what makes it valuable.
Q. The front of a cliff is not valuable Y
A. Other than for commerical purposes.
Q. But you will pay 50¢ for it the same as 50¢ for level
land? This 50¢ a foot is a price arbitrarily set by the Highway for any land taken, isn't it?
page 116 ~ A. No sir, that price was discussed with at least
one of your leading .real estate men of this city
and we got the opinion of some other men and we arrived
at that figure, thought it would. be fair.
Q. And you discussed it with a real estate man here?
A. Yes.
Q. Who?
A. George McGuire.
Q. Hasn't the State Highway done a vast improvement on
his property Y
Mr. Pobst: Objection.
The Court: Sustained.
By Mr. Dennis :
Q. Did you ever contact .any of the other trustees after
discussing this ma.tter with 1\IIr. Alley?
A. No sir.
Q. There are two other members who were trustees, aren't ·
ilieref

·

''r

1\fr. Pobst:
e object, is he now trying to go back and say
we didn't make a bona fide effort to trade f
Mr. Dennis: I will withdraw the question.
Witness stood aside.
~

1\ifr. Pobst: Call 1\fr. L. V. Buchanan.
1\fr. Buchanan: May I make a statement?
1\fr. Dennis: l-Ie is a member of tl1e Lodge.
:Nir. Buchanan: I am a member of the Lodge, I am inter-

page 117
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ested in the business up there and I am interested also in the
town, an1 town official.
~ir. Pobst: As a. matter of fact he has testified and 1\fr.
Crane has testified as to the price on certain things, will you
allow that to be used as a value of the land taken?
1\{r. Dennis: I would want to cross examine him, I know
he is interested in the Lodge.
Mr. Pobst: Let it be g-eneral
The Court: Are you going- to call this witness or not?
1\tir. Pobst: Call ~Ir. Percy Crane.

PERCY

CRAi~E,

the next witness, being first duly sworn, was exa1nined and
testified as follows :
DIRECT

EXA~IINATION.

By l\Ir. Pobst: ~ ·
Q. 1\fr. Crane, you have he.retofore stated that
you were a mmnber of the town committee that met with the
IIighwa.y appraisers to fix what you would say was a reasonable value on the land actually taken, is that right?
A. Yes.
Q. And you went over these properties?
A. Yes, sir.
Q. And you went over all the properties concerned in these
condemnation proceedings?
A. Yes, sir.
page 118

~

l\fr. Pobst: Do you want n~IC to ask hhn specific instances?
IVI.r. Dennis: You may ask him generally.
1\fr. Pobst:
Q. You also testified you are familiar with land values in
the town of Grundy?
. .~. To some extent.
Q. Please state what you all fixed as agreed on as being a
fair and reasonable and fair n1arket value to be put on these
lands.

lvf r. Dennis : He never stated they agreed.
lv[r. Pobst:
Q. Did you all meet with the Highway appraisers with the
'

J

I
jl

f: ,~, ~=.:

I. •' ''

,./'

....-;

'

Walter Brown v. S. D. 1Ylay, State Highway Com.

131

Percy Cra;ne.
idea of fixing a fair market value or reasonable
value on these strips taken?
A. No, we didn't fix no value. We met with the
Highway officials and looked over the property and they
showed us the amount of property they were acquiring and
they asked us if 've thought their price would be general
from one end of the area to the other, fair to everybody on an
established price.
Q. 'Vhat was that price f
A. It was 50¢ a foot.
Q. Do you think that is fair and reasonable?
A. Considering that price along with the hnprovements, I
do.

page 119

~

CROSS EXAMINATION.
Mr. Dennis:
Q. Mr. Crane, that was an arbitrary price fixed and set by
the town council?
A. The town council didn't.
Q. Well, who ag.reed ~
A. The complete council along with the committee I was
on.
Q. Shirley 1\fusick, Virgil Buchanan and you?
A. Yes, sir.
Q. And you three set that price of 50¢?
A. We didn't set that, we agreed to it, that was agreeable
with us.
Q. The Deparbnent of Highways asked you to fix a price,
which you would pay to everybody, regardless·?
A. Right.
Q. Speaking of a resident and land-owner, which you are,
speaking of along that right of way up there, isn't there places
along there that parts of it is two or three hunpage 120 ~ dred times a.s valuable as other places?
A. Sure, I agree to that but we weren't approached with that idea.
Q. It is true, isn't it?
Q. In fixing value of land, don't you have to consider that?
A. Yes.
A. I 'vould if it were me.
Q. Now don't you think that property there in front of the
Odd Fello,vs Hall is worth more than 50¢ per square foot?
A. Well looking at it f.rom that sta.nd-point it would be but
from the stand-point of the Highway, it 'vouldn't.

I

,.,
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Q. Now, considering your knowledge of the values of real
estate in the town of Grundy, you worked there for Levisa
Motor Corporation, you would fix 'vhat you consider a fair
value that you would offer to a owner and a price he would
be willing to acce'pt, now you fix a price on that, using that
in determining the value, how much would that be wo.rth
per square foot Y
A. I don't know, I wouldn't be interested in that place up
there.
Q. You have seen property sell up there t
A. Yes.
Q. Taking that into consideration, can you fix a fair market
price for the property taken Y
A. No.
Q. In other words, you sa.y that the 50¢ is the true value?
A. I don't know how they a.rrived at the fair
page 121 ~ value except what they have stated here in court.
Q. Don't you want to withdraw what you said
then tha.t 50¢ was a. fair market va.Iue f
A. No, I will go along with the Committee on it.
Q. Well, I am asking you to fix w·ha.t is a true value.
A. I don't know.
Q. And you thought 50¢ was a fair n1arket price for this
IandY
A. On the basis that deal was presented to me.
Q. Will you say the value of a rock cliff is as much as this
property or property on a level place f
A. No.
Q. Well, you fixed it at that.
A. If you wanted to fix it.
Q. From the ne"r liquor store up to George 1\fcGuire 's and
tha.t curve up· there, it was all fixed the san1e?
A. They fixed that pric.e on that and advised us they did.
Q. In other words you all just arbitrarily fixed the price
of 50¢ for all of it?
A. And if they could trade all right and if they couldn'tQ. So that meant nothing then.
A. None.

Witness stood aside .
.Mr. Pobst: That is all.
Mr. Dennis: That is all for us.
, page 122 ~ Mr. Pobst: The next one is the LONZA
R·ATLIFF TRACT NO.8, PARCELS A & B.
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LONZA RATLIFF,
being.first duly swo.rn, was examined and testified as follows:

DIRECT EXAMINATION.
Mr. Dennis:
Q. J\IIr. Ratliff, are you the owner of Parcel A and Parcel
B involved in this. condemnation proceeding?
A. Yes, sir.
Q. Now, Parcel 8 is referred to as the lot down next to
where the post office building is, I believe 1
A. Yes, sir.
Q. Will you explain to His Honor and the Commission
exactly what damage has been incurred to you in addition to
the 127 square feet which they are seeking there~
A. 'Veil, the property down at the post office-! have a
dwelling house there that I am going to move and as to that
down there I have not said anything· much about that al·
though it is worth more than 50¢ a square foot. My intention
is to build there and I can get back away from the highway
when I do build. As far as the damage on the lot down there
it is not serious as where the store building is.
Q. How much do you consider to be a. fair value of the
square foot of the land being taken down there, the 2% feet?
The Court: The fair market value.
page 123

~

A. Well, I don't think $3.00 a square foot or
$3.50 would be out of reason.

Mr. Dennis:
Q. Is· that as valuable as the property up where your store
is?
·
A. No, my property up there is worth more.
Q. They are taking 1121;2 square feet up there, I believe,
what do you consider the fair market value of the land taken
there?
A. It is worth more up there under the set.up I have there.
I don't have enough parking space to accommodate the
amount of business I have, I wouldn't have taken $10.00 a
square foot fot it there because I don't have it to spare.
Mr. Pobst: We object, that is not the way of establishing
a fair market value.
· The Court: He can give his opinion.

":~

A. I can say I w.ould have taken $5.00 a squa.re foot.

1
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Lanza Ratliff.
1\tir. Dennis:
Q. Although you woulcln 't have sold it for $10.00 a square
foot!
J\1r. Pobst: 'Ve object.
The Court : Sustained.
J\1r. Dennis :
Q. Will you please state what you consider to be a fair
market price per square foot for the land there in front of
your s~tore building~
page 124 ~ A. 'Yell, I think $5.00 would be fair.
Q. Is you.r property there con1parable to the
property across the street fr01n you'
A. I would rather have it than over there, all the people
have trouble with water over there. The Highway put that
street up there and the way they ditched it, it throwed water
over next to my building up the.re and we have had little
squabble about it but my property does drain better than the
property on the other side. That is why I say it is ·worth
more.
Q. It is similar property to Hadley Arrington and Earl
Delling·er?
A. Yes, sir, I would say they have good p.roperty.
Q. Will you explain additional damages to your property~
A. With the set-up I have there, what I 'Yill have to do, I
will have to cut my store building off in front, and I have an
apartn1ent at the back of the store, I will have to do away
with that, I got $120.00 for that, and extend the store building back in order to take care of the business, because of the
feed and fertilizer 've move, we n1ove, we mtove from 800 to
1,000 a week of feed a.nd fertilize.r maybe 150 to 200 tons a.
year, and you can't do that without parldng space.
Q. Do you have any available parking space~
A. No, that is all I have, after the Highway came through
there and 've seen what they were doing·, we rented a vacant
lot off Edd Taylor until we could get this worked out.
Q. How much are you paying per month for that parking
space?
A. It is $120.00 a year, something like that.
page 125 } Q. \\7itbout parking space, can you operate?
A. No, sir, I just can't. I will have to get out.
Q. And your situation is you w·ill have to push back in
order to have ample parkin~ spaceY
A. I have a franchise on this feed and have bad it since ~43,
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and I have to move it or else. If I can't get parking space,
I will have to get out to where I can get it.
Q. What other damage has been caused besides the loss
of parking space and loss of land?
A. Vlell, that would be about all I know, except my boy
there, I have been sick for quite a. while, he has the figures,
the loss of the things that has happened.
Q. Do you kno\v, as of your own kno\vledge, if you have lost
any business by reason of them occupying the land owned
by you during the construction of the highway here?
A. Oh, yes, I would like to explain to the court and commismissioners what I offered to do, if the Court think it is necessary. The first one con1c there-they corroo several times and
talked to me about it-I got my deed and he had the blueprint and he showed me how far they would take it, and I
said, ''I can't do that," I said, "Under the set-up I can't
stay here without parking space," and I showed him the
corners, I told him I would have to cut my building off and
would have to tear the apartn1ent down-get $120 a n1onth for
that-he just squinted his shoulders and said, ''I don't blame
von" and that is about all he said.
"'
Q. P.rior to the construction, how many could
page 126 ~ park in there?
.
A. Five easily.
Q. No\Y,.how many¥
A. One in front of the store and .one out on the curb.
Q. What inconvenience have you been put to then?
A. That all bas to be done from the back when we give up
Edd Taylor's lot, that cuts if off from the back.
Q. Do you have any entrance to the hack?
A. Just dt·ive in ahove the store. I agreed when they com.e
there, I said, ''You fellows pour me a slab in here and fix
it like I have it, \Ve will not quarrel about it.''
Q. Did you try to get that done?
A. Yes, t.hat was tl1e ihst one that Ca11lle there and the next
one, he says, ''I am sorry, there is nothing I can do other
than 50¢, I can't do that.'' l-Ie savs, "The main man is clown
at the court house, you p;o talk to him,'' so I came down and he
was in the Clerk's Office, I told him who I was and that I had
come to talk about 1ny property, that I would like to talk to
"l1im about it, and he said, "'Vhat is your trouble 1" I told him
and he said, ''I am sending these blueprints back to R.ichJnond.'' and tha.t is the last we talked about it.
Q. Did they ever revise them so as to give you an apron to
park on?

I
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A. No.
Q. Did you get others to try to get them to?
A. I asked you to do it.
Q. Was I able to accomplish anything toward
page 127 ~ getting that done?
A. No, and I took it up with the District
Manager with Southern States, I :figured he could wot:k it
but they failed too.
.
Q. Now, if you are compelled to m10ve your building in
order to avail, how much will it cost you?
A. Well, I don't know, I have done a lot of work on it, it
will run me from between $45,000 to $50,000.
Q. Have you made estimates of that?
A. Yes, sir. I got Fred Shortt, Mr. Boyd, Bill Smith and
Mr. Alley.
CROSS

EXA~IINATION.

Mr. Pobst:
Q. You say you have to load your feed in the rear Y
A. Yes.
Q. Well, you go down that drive-,va.y and load it from your
building¥
.
A. We have this lot rented off Edd Taylor.
Q. You could still go down that driveway?
A. We couldn't stay there that "ray.
Q. Well; it is your driveway?
A. Yes.
Q. Well, you can stay there until you get through unloading¥
A. Yes.
Q. That is what you have done heretofore, isn't it?
A. (None)
Q. Taking a 2¥:? foot strip off doesn't keep you from going
to the back?
A. No.
page 128 ~ Q. You ea.n park on the edge of the highway,
can't you?
A. I don't know-the stateQ. Well, everybody does it all up the road to Deel.
A. Deel is not in the corporate limits.
Q. Well, you see them in town, on each side of the road?
A. Yes, but there is not enough parking space.
Q. You were talking about the loading, you can get in there?
A. Yes, but unloading isn't all there is to it.

---·~
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Forest Ratliff.

Q. You can park across the street tooT
A. There are other people up there in business too, we all

had more parking space than we have now. Before they took
the space there we parked lengthwise. I am not against the
highway, I just didn't want to be run off by the State, nor
nobody else.
Q. Insofar as your loading is concerned you can load just
as good as you could f
A. Oh, yes, but you don't load very much over it.
Q. You can carry just as big a loadA. I don't kno·w what you mean.
Q. You said you loaded in the back f
A. Feed and fertilizer.
Q. Well, you ca.n still load in the front?
A. No.

Q. Well, you can still load in the back T
A. Feed and fertilizer.
Q. Why do you say you are damaged then?
A. You can't wait on the amlOunt of people after
page 129 ~ we have lost our parking space.
Q. Well, you are loading exactly like you
didA. People could come in and park in front of the store, five
or six of them at a time, the way it is just two cars in front
people ·won't sit there a.nd wait all da.y.
Q. Well, the other people will do the same way, won't
they? ·
A. People tha.t don't have much parking space there are
not doing very much business either.
Witness stood aside.
FOREST RATLIFF,
the next witness, being first duly sworn, "ras examined and
testified as follows :
DIRECT EXAMINATION.

Mr. Dennis:
Q. You are the son of Alonzo Ratliff, is that right?
A. Yes.
Q. 'Yhnt do yon do in connection with the Alonzo Ratliff
.
Grocery business?
A. I do the book-keeping and general managing.
Q. During the period of construction, do you have a record
of the business of Alonzo Ratliff during 1957 and 1958!
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Forest Ratliff.
A.
Q.
A.
Q.

Yes, sir.
Ifow often are you at the Alonzo Ratliff store~
Two or three days a week.
Do you have an opportunity to observe the people
coming into that store~
page 130 ~ A. Yes, sir.
Q. Do you ren1en1ber during the period of the
construction there in front of the stoTe?
A. Yes, I do.
Q. During that period, did the State Highway use any of the
land owned by your father which prevented you all from
using it for parking space¥
A. Yes, they were using the 2% foot strip or whatever they
claim they were taking, and while they 'vere constructing the
Toad it was about three feet fr01n the level of the store down
to the road bed until they got the fill back up.
Q. Do you know how many feet they really did take there?
A. \Vhen they put the side walk in it will a:miount to about
7 feet.
Q. Did you have any loss of trade during the period of construction during the tin1e the State Hig-hwa.y was working
there~

~h·. Pobst: \Ve object.
1\f.r. Dennis: I an1. not referring to the road construction,
I am referring to his property.
1\fr. Pobst: You have only shown they were using w·hat
they are acquiring here.
}fr. Dennis: That is right., then in addition to that 7 feet
more.

page 131

~

Q. \Vhere is that additional 7 feet 1
A. It is between the road and the store.

Q. Did that prevent yon from occupying and using tl1a t
property while they were there Y
A. Well, yes.
Q. Did you lose any business by that Y
MT. Pobst: \Ve object, Your HonorThe Court: Sustained.
Mr. Dennis:
Q. Prior to the construction how many available parking
spaces did you have there at the store f
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L. W. Boyd.
A. Well, the lot, I believe is 45 feet, and you could have
parked five or six auton1obiles.
Q. Is it necessary to have parking space in conjunction with
your grocery s.to;re Y
A. Very much so.
Q. Could you operate a grocery store at all without having·
available parking space¥
A. Not successfully.
Q. As a result of not having a sufficient amount of parking
space, have you been required to rent additional space 1
A. Yes, sir, we have.
Q. And how much are you having to pay for that?
A. It ·was $120 a year up until the first of the year and
beginning J a.nua.ry 1, I understand the rent will be
page 132 ~ raised, I don't know exactly how much it will
be.
Q. Do you know anything about how much it will cost to
re-construct that building· like your father said~
A. I don't know, I didn't get any estimate.
CROSS EXAJ\IIINATION.

1\fr. Pobst:
Q. How long have you been renting that Edd Taylor place?
A. I don't know exactly, I would sa.y approximately a year.
Q. That was before the highway work started f
A. That was when they were surveying through there.
Q. You didn't wait until the construction began?
.A. e rented it before hand, we figured if they can1e
through there and took the parking room, someone else w·ould
rent the lot, then we wouldn't have a.ny. .

''T

RE-DIRECT EXAl\fiNATION.

}f.[r. Dennis:
Q. You rented it in anticipation of the need of it 1
A. Yes.
Witness stood aside.

L. W. BOYD,
the next witness, being first duly sworn, was exan1ined and
testified as follows:

I
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L. W. Boyd.
DIRECT EXAMINATION.
Mr. Dennis:
- Q. Mr. Boyd, without preliminary questions, did you go to
the store of Lonza Ratliff and make an estimate
page 133 ~ on what it would cost him to move his store building?
A. Not on moving the building, I didn't.
Q. What kind of estimate did you make?
A. Just on the front, I believe two or three of us were there,
I was never asked to make an estimate for cutting off the
front of the building to give him more parking S·pace between that and the side,valk.
Q. Did you fix any value then on the front?
A. Well, we valued his property and the whole amount of
his property, what he had there.
Q. What did you fix as the value of his property?

1\tfr. Pobst: We don't see the materiality of that, we object
to it.
The Court: Sustained.
Mr. Dennis:
Q. Did you appraise the property so as to fix a value per
square foot there in front of his place?
A. Well, about the same as we did down at Bowman's
restaurant.
Q. Is that similar property to tha.t?
A. Yes, sir.
Q. And would be of equivalent value?
A. Yes, sir.
Q. Mr. F.red Shortt and 1\tfr. W. E. Smith and Van Alley
were with you, I believe?
A. Yes.
page 134
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Mr. Dennis: Now without putting either one of
you on the witness stand, would your statement
be about as 1\fr. Boyd's with reference to values?
Mr. W. E. Smith: Yes, we all agreed on that same price.
Mr. Dennis: Would that be true, Mr. Shortt'
Mr. Shortt: I would rather state ·what I agreed on.
Mr. Dennis: All right, come around.
'Vitness stood aside.

-

-~·~.

--

~__-:---

··~

Walter Brown v. S.D. May, State Highway Com.

141

FRED SHORTT,
being first duly sworn, was examined and testified as follows:
DIRECT EXAMINATION.
Mr. Dennis:
Q. Did you go to the property of Lonza Ratliff for the purpose of fixing damages to his property along with L. W. Boyd
and W. E. Smith 7
A. Well, sir, I understood 've were making a value of his
property and that is what I did.
Q....1\.nd what was that.
Mr. Pobst: We {)bject to his giving the value of the whole
property.
The Court: The objection is sustained, that included the
building, did it?
page 135

~

A. Yes, sir.

The Court: Sustained.
A. But I had the lot separate.

Mr. Dennis:
Q. Mr. Ratliff contends it is necessary for him to re-build
his building, move it back farther to make available more
parking spaceThe Court: He can't contend he would have to move the
whole building.
~fr. Dennis: He would have to cut it off.

Q. Did you appraise the value of the building, what it would
be1\fr. Pobst: We object.
The Court: Objection is sustained.
1\£r. Dennis :

Q. What do you consider then to be a fair market value of
the frontage there in front of his property per square foot
for the land being taken by the Departm~ent of Hig-hways?
A. 'Veil, sir, it is wo.rth as much as any of the other in that
vicini tv.
Q. It is similar property as the others that you have testified about!

I

'
i'
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Edgar Taylor.
A. Yes, sir.

Q. Do you kno'v whether it would be necessary
for his continuation in business there to cut off a
part of his building in order to avail himself of
parking space in front there f
A. I don't know about tha.t.

page 136
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lvir. Dennis : Cross examine.
1\fr. Pobst: Stand aside.
\Vitness stood aside.
:Mr. Dennis: I will not put 1\tfr. Van Alley and l\1:r. Smith
on because their statements will be exactly the same. That
is all.
lvir. Pobst: No questions-no evidence.
page 137

Mr. Pobst: The next tract is the Edgar Taylor
Tract, No. 12.

EDGAR TAr"LOR,
the first witness called for and on behalf of the Defendant,
being first duly sworn, was examined and testified as follows :
DIR.ECT EXAMINATION.
1\Ir. Dennis:
Q. You are the owner of the tract referred to in this condemnation proceeding as Tract No. 12, is that correct?
A. If you are referring to Lot 62, yes, I don't know anything about the number 12.
Q.. What this states it is lot adjoining lands of Alonzo
R.atliff and on the same side of the street, is that your lot f
A. That is right.
The Court : That is what we call in this proceeding Lot
No.12.

I

·'

;I

I
p

1\fr. Dennis:
Q. Will you please state what damage you have and will
suffer by what the State has taken off your lot and to your
lot?
A. "\"\Tell, the n1ain thing, it has knocked off my parking
spaee and which I was not directly but indirectly renting· the
front for $120.00, ·which I 'vas renting the back to Ratliffs

·~--
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Edgar Taylor.
Cash Store for $120.00 a year, but now since this has all
con1e up it looks like I mn going to provide them with some
other parking space because I haven't got it in the front, and
I am also renting that building to !(elsa Tire Compage 138 ~ pa.ny and it is necessary to have parking space
there.
Q. What othe,r dan1ages have you suffered f
A. You see this is a corner lot in there, instead of coming
straight across, instead of leaving me a frontage of 45 feet,
they have come on an arch, con1ing out of "ratkins Branch
street, it is still on the arch of the curb no\v and it only left
about room for one car to park where before hand they headed
in and parked. And the.re \vas also an alley up the side of the
building where they could pull up, they have constructed this
curb until there is no way to be in there now. At the first
start they didn't leave no \vay to get in to the door, fina.Uy
they agreed to in conjunction with the Ratliff Cash Store
to put me in a drive to get in there but so far as to get off
the sideQ. Is that an inconvenience to you?
A. Yes, sir.
Q. \Vhat other dan1age?
A. They required me to get a drain pipe and put in on the
line lletwecn the state line and n1e, the pipe was actually put
on tny side of the property.
Q. At how much expense?
A. That pipe was 45 feet of pipe, I got an estimate of pipe
to replace that pipe $2.80 a foot or either $126.00 for the pipe
alone, but that pipe is still buried there within where the
highway l1as taken over.
Q. Ho'v nntch pipe?
A. There was 45 feet of pipe at $2.80, that
page 139 ~ figures $126.00.
Q. \Vhat other da:ma.ges?
A. V\7 ell, that is about all except like I stated about the
parking, and it was 1ny understanding that fron1 the blueprints they swung the highway to that side of the road, and
when I built there I got three different engineers to survey it
and I set the building back.
~ir. Pobst: We object to what he got somebody else to do,
hearsay.
The Court.: He may.state if he knows how far the building
is frotn the hig-hway, of his own kno,,:rledp;e.
~tfr. Pobst: How would he know if l1e \vas?

~----·
I"
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Edgar Taylor.
The Court : If he was there when they located the line.
A. 'Veil, I spent a few days in school, I pulled the chain and
hope them.

1vir. Dennis :
Q. You were there aiding and assisting them Y
A. Right, and the corners were marked, some of the back
st<>nes are still marked today and out in front in the State
Highway some of the old markers were put there in '44. The
engineer put those steel stakes there.
Q. Have you measured the distance the building is from the
present curb 7
A. I don't understand whether they are going to put in a
side"ralk or not. My line calls for 150 feet, sets
page 140 ~ right on the edge of the curb coming out of Watkins Branch street by measure of 100 foot tape.
Q. How far are you back from, the front curb t
A. Well, it is actually on that corner there it is 22lf2 feet,
but they say they have a 2% foot strip in there and then
also a 5 foot sidewalk-! don't know how much space I will
have in there.
.
Q. There will be a 5 foot sidewalk through there 7
A. That sidewalk is not on your plans Y
Mr. Williams: Sure it is on there.
A. On the left-hand side, that would be 71.4 feet off 22lj2 •
M.r. Dennis:
Q. Fifteen feet 7
A. Fifteen feet.
Q. Would you have parking space to get in there horizontally?
A. dan 't get in there the way they have it fixed.
Q. Is there any way at all to park in there Y
A. Yes, I parked while the Commissioners were there, I
pulled over top of the curb there.
Q. The only way you can get in is to pull over the curb?
A. That is the wav I did yesterday.
Q. ~fr. Taylor, what do you consider to be a fair price
for the land taken bv the Hig-hway?
A. 'Yell, I think these gentlemen here, they are acquainted
with real estate, most of the gentlemen own real estate and

I
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Edgar TO!]Jlor.
they have heard enough to fix a price, there
wouldn't be any use-I figure those men selected
were are right kind of citizens or they wouldn't
have been selected on this committee.

page 141
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CROSS EXAMINATION.
Mr. Pobst:
Q. You say before this proceeding you had 22% feet on the
upper side between the uppe.r. corner of your building and
the high,vay right of way'?
A. That is the way it was surveyed out.
Q. The plans show they are taking 2% feet, that leaves you
20 feet? ·
A. Ife stated yesterday evening it was 3% feet.
Q. And below how much ~ould be taken?
A. Well, according to the way I measure it, there would be
5 feet off on the lower corner and 7 on the upper corner.
Q. What do you mean?
A. Well, the sidewalk, if they are only taking 2% feet they
are not going to put side,valk on that 2% feet are they?
Q. If you are 22% feet at the upper corner from the right
of way line and they take 2% feet, there is 20 feet left f
A. Let's get something straight-one of your right of way
men says 3% feet and you say 2%, which is it 1
Q. I am1 assuming, he says 2% is all lie is taking.
A. What is the an1ount you are taking off me?
Mr. Joe Breeding: The information the Commissioners
got was an average-2¥2 to 3% or an average of 3 feet
through 1\fr. Taylor's property.
page 142
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A. That is what has had me messed up all
along in answering their question.

1\fr. Pobst:
Q. All right, you say you can't get in to your place, isn't
there an approach frmn the drive-way?
A. To get in at the lower door but the corner is too much of
an angle to get up that side.
Q. You mean the lower or upper¥
A. The upper corner tlw.re.
Q. They haven't closed that along the street, have t.hey?
A. They have a curb all the way around there.
Q. All the way back up that creek?

I'
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Edgar Taylor.
A. I am talking about the front.
Q. They can go around that curb, how far does it go back
off the right of way?
A. I don't understand what you are talking about.
Q. Suppose you are going hi to the side of your house and
you go up \Vatkins Branch-can't you come in the:re 1
A. The to,vn put that sidewalk in, there was an a.ssessn1ent
. made, it was au agreement, and I paid for the sidewalk. .
Q. Can't you make an entrance over the sidewalk?
A. Ami I allowed to destroy the curb, sir, on the state highway?
The Court: As I understand it he can't get to his property,
I don't see why they can't make an entrance to him, if they
won't give him an entrance, they ha.ve no right to block him
from his property. I can't see the need of these Comnlissioners taking into consideration the fact a man can't get to
his property without jumping the curb, the State·
page 143 ~ I-Iigh,vay Commissioner is just paying out damages unnecessarily, and the statute requires them
to do the least dan1age, the statute says so, he has a means
of making them1 give him an entrance.
A. At first there wasn't any entrance at all and I contacted
Mr. Dennis an.d he g-ot them to put n1e one in along in conjunction with the R.atliff Cash Store down here at this corner.
I can't get in here though.
~fr.

Pobst:
Q. Yon say you can't drive a car in here?
A. Not ·without getting on the sidewalk or what the State
has taken over.
Q. In other 'vords the entrance ought to be enlarg·ed?
A. The entrance so I can drive on back.
~Ir. Dennis: He needs another entrance.
The Court: I just want to make sure I understand it.
You have an entrance on one side of your building but you
haven't got access to your building on the other side f
1\fr. Dennis : That is rig·ht.
The Court: I think this question ought to l1e settled as a
practical proposition. If he desired that entrance then the
Highw·ay should put in an entrance so he can get in.
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Edgar Taylor.
Q. Did you request an entrance?
A. Yes, sir, I did.
~fr. Willian1s: Usually where we can work with
the people we can work those things out satisfactorily, and sometimes they don't altogether suit a man
but in lieu of having a working agreement with him we have
to do something, but normally 've try to provide a reasonableJ\fr. Pobst: Will the Highway make him a reasonable entrance there Y
Mr. 'Villian1s : I think they will widen that entrance.
The Court: This should not be a matter for which the
State will have to pay damages, as a matter of fact the Statute
says to do the least damage as reasonably possible.
J\Ir. Dennis: Is it understood the valuations placed on
some of the other property in this vicinity may apply to this
one?
1\{r. Pobst: Yes, that is right.
Mr. Joe Breeding: On these tracts there seems to be some
difference in the right of way lines, the amount taken.
·The Court: Where there is a conflict of evidence, you have
to decide it.
Mr. Breeding: It looks like it would be impossible for us to
determine just where the right of way line is-Mr. Ratliff and
Mr. Taylor seem to have conflict with their line
page 145 ~ and the State Highway right of way.
The Court: Well, what you have to do in here
is to do two things: (1) You determine a just compensation
for the land taken-you might have to take that into consideration in determining a just compensation, you don't
have to decide just w-here the property line is, you don't have
to make any report on that, you simply miake your finding
as to what you think is just compensation for the land taken
and damages to the remaining land over and above the enhancement by these other improvements, if any.

page 144
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~Titness

stood aside.

Mr. Dennis: That is all we have now.
Thereupon the Petitioner introduced the following evidenc-e on his behalf:
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W. ~I. WILLIAlVfS, JR.
the first witness, being first duly sworn, was examined and
testified as follows:
DIRECT EXAMINATION.
Mr. Pobst:
Q. What have you to say in reference to those entrances,
Mr. Williams?
A. Well, normally-if you will let me explain, say take a
vacant piece of land 'vhere there is nothing, it is not in use
at all, when we come along we "rould pour solid
page 146 ~ curb. Just because we pour a solid curb doesn't
mean a man can't get an entrance, he can apply
to the Highway Department or get permission to put an entrance in a.t most any point they desire. It follows we have
put in a curb in front of ~1:r. Taylor's property and it doesn't
altogether suit him a.nd the reason it doesn't probably was
because we weren't a.ble to agree on anything-in the absence
of a working agreement we went ahead and did what we
thought was reasonable.
Q. Mr. Williams, did you have a request to put in any
entrance a.t the upper side of his property?
A. It didn't come to my attention.
Q. If it had been brought to your attention and he requested
it, 'vould you have put it in T
A. I feel it could have been worked out, although the plan
didn't call for it.
The Court: I don't know if the court has the authority
to decide in this proceeding, but I think you could do it by
agreement by wa.y of stipulation what they plan to do.
CROSS EXAMINATION.
Mr. Dennis: ~
Q. Mr. Williams, according to the profile which is filed as
an exhibit there "ras no entrance whatsoever to his lot or
building, was there?
A. Tha.t is right, the entrance goes into the Ratliff place
and he has no inte.rest in it.
Q. So he would be cut off?
page 147 } A. Yes.
Q. That is the garage and used in conjunction
·
'vith automotive business, is it not?
A. I think so.

-

,-__::~.-

Walter Brown v. S. D. May, State Highway Com.

----

149

W. M. Willialms, Jr.

Q. And it is necessary and essential that he have a driveway into his building, isn't it Y
A. Absolutely.
Q. Then in addition to that he has a parking lot up the
river for parking of customers?
A. As I understand it he has access off this street (indicating).
Q. lVIr. Williams, didn't you see on yesterday a sidewalk
which he would have to come up over before getting in there?
A. Yes.
Q. In other words, there is curbing all the way around there,
no entrance at allA. No, there is a gap, a space along· there that shows solid
curbing, I am sure it has been an oversight.
The Court: If that street up Watkins Branch State Highway?
A. Secondary road.
Q. And as I understand you have a curb on that street and
a sidewalkf
A. Yes, sir.
Q. And he would have no way of getting to his lot at all?
A. As I see it, Your Honor, there could be an entrance provided, that is, from the side street, there 'vas an entrance
from 460; down here he could have used, that should be done.
~

Mr. Pobst: Where does he want the entrance,
Mr. Dennis?
Mr. Dennis : He will take it from the front.
The Court: I think I can settle that proposition, I think in
vie'v of what the engineer has stated those two entrances
could be provided, and I think they will go ahead and do
it.
Mr. 'Villian1s: Sure.
The Court: I am not assuming a.t all they are not going to
do it, hut rather from what the engineer states that they will
do that.
Mr. Williams : Sure.
The Court: As I understand it that is wl1at ~rr. Tayloi'
wants and tha.t is proper thing to do from both view-points.
I take it from what the engineer says tha.t the two entrances
would be proper. I am not adjudicating that here unless you
agree for me to do it. I am ruling he can't claim damages
page 148
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Jr.

to the residue by reason of the lack of access to his lot and
building, because that can be remedied.
Mr. Dennis: We would like to have you do it but it
naturally would have to be with the consent of
page 149 ~ Petitioner.
The Court : No, I thought I explained it to you,
the right of way man who is now on the stand says he sees
no reason why it can't be clone, if there is a necessity for an
entrance to the property for the owner, they have to provide
reasonable entrances, and if they don't there is a way to go to
court and make them.
Mr. Dennis: But if they sa.y to go to court and make them,
that would be additional expense.
The Court: That is as clear as I can make it.
Mr. Williams: I would like to make a statement here, some
one said something to the effect whether 've "rere taking 21;2
feet or 7 feet, there seems to be some dispute, the land owner
seems to say we are taking 7 feet, it is our contention we are
not taking 7 feet, we are offering our plans as evidence. We
have a 50 foot right of "ray through Royal City, that was
acquired from ~fr. Watkins some time ag·o.
The Court: In 1924.
Mr. Williams: And through ~fr. Ra.tliff 's property we are
taking 2% feet, certainly the intention is and for all practical
purposes it appears that is 21;2 feet. Coming to 1\{r. Taylor's
property-there might be possibly som~e little shift on the upper side of 1\-fr. Taylor's property to include a
page 150 ~ little more than the 2% feet, it would be slig-ht,
I believe Mr. Harrison told you on the ground
3:y2 feet. I thin}{ by judging from the plan the thing is starting to shift a little and hitting slightly heavier on the upper
end, but it is slight; certainly not to the extent of 7 feet,
. 3lh feet certainly would cover it and the plan here so in(licates.
Mr. Pobst: Is there anything else )7ou think of?
Mr. Williams: No, sir.
J\fr. Dennis:
Q. You were by w·hen 1\fr. Jac.k Harrison n1ade that statement?
A. I was in the vicinity, but I purposely didn't go onto the
grouncl with J\fr. Harrison.
Q. I grant you that, but it was on averagr of. three feet?

1
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Ernest Roisch.
.A. I think that is correct and we will say an average of 3
feet.
Witness stood aside.
1\Ir. Pobst: That is all.
Mr. Dennis: That is all we have.
page 151

~

Mr. Pobst: The next is Tract No. 10, Parcels
.A & B, belonging to Hadley .Arrington.

The defendant introduced the following evidence in his
behalf:
ERNEST ROISCH,
the first witness, being first duly sworn, was examined and
testified as follows:
DIRECT EXAMINATION.
Mr. Dennis:
Q. Where is your hon1e, 1\fr. Roisch f
A. Cedar Bluff, Route 19, Tazewell County.
Q. What is your trade 1
A. Photographer.
Q. A regular photographer by occupation?
A. It is my occupation, full time.
Q. In tha.t capacity were you called upon to make some
photographs ·of the premises of Hadley Arrington, Riverside
Motor Company and its parking lot Y
A. Yes, sir.
Q. I hand you some photographs1\fr. Pobst.: Were they 1nade before or after the construction of the new road?
·
A. April 2, 1958.
Mr. Pobst: We admit they were made by him.
page 152
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Mr. Dennis:
Q. Are each of those true representations of the
property taken~
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Hadley Arrington.
Mr. Pobst: "\Ve admit the camera didn't lie, they may be
treated as in.
Witness stood aside.
HADLEY ARRINGTON,
the defendant, being first duly sworn, was examined and testified as follows :
DIRECT EXAMINATION.
Mr. Dennis:
Q. Are you the owner of the premises sought to be taken
and described in this condemnation proceeding as tract lO(a)
and lO(b) 7
A. Is that the used car lot 1
Q. The used car lot and the garage.
A. Yes, sir.
Q. l\1:r. Arrington, how long have you been engaged in the
automobile business 7
A. Since '23.
Q. At that san1e location all the time?
A. No.
Q. "Then did you come to t.ha.t location?
A. In '39 some time, I thin¥:.
Q. Now, taking u.p the first, the part known as the used car
lot, which is the lot next to Mr. Deillenger, in addition to the
250 square feet being acquired, what other dampage 153 ~ ages have you incurred there by reason of the
highway construction?
A. Well, they put a drain pipe down over my property into
the river and tore up the hardtop I had there, that hasn't been
put back yet..
Q. Did you have the used car lot entirely paved with hotmixed asphalt?
A. Not the whole lot, probably 100 feet square.
~Ir. Pobst: Mr. Dennis, tha.t will be re-placed by the Highway, those kind of thing are always replaced, there will be no
damage .on that.
l\!Ir. Dennis: If they are not re-placed he 'vill lose cost of
reconstruction.
Mr. Pobst: I know but we can't get to it all a.t one tim.e.
The Court: I think if it is sho'vn on their plans _they are
obligated to do it.
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Hadley Arrington.

1\tir. Dennis :
Q. Have they made any promise to you that they would re·
place the place in your asphalt?
A. Mr. Nichar said they would.
Q. And if they will do that that is satisfactory for the damages to the asphalt?
A. Yes, sir.
Q. N o,,r, ·were there any other damages to the
page 154 ~ parking lot which has not been re-done and which
cost. you money?
A. The lights were all torn down by the State, it was just
the time 've were out of lights and stuff like that was the
only permanent damage that I kno·w of.
Q. Now, going to the upper property, the one where the
garage is, will you tell what all damage has -been done there?
A. Vvell, I don't know what in all damage has been done,
they lowered the road there, and for a long time 've couldn't
get in and out. there hardly, inconvenience.
Q. Have they leveled it up to the former level?
A. You get get in and out.
Q·. What .other damages?
A. Vvell, they moved the bridge at "\'TVatkins Branch Creek
down towards Grundy, which throwed the water over on my.
property.
Q. How many feet did it bring it closer to you?
A. I think it must have been about three feet.
Q. What will that do as a result of that?
A. I think it will naturally eat on miJ lot and wash it out.
Q. Next to Watkins Branch, did they do anything· towards
protecting your property from that creek?
A. No.
Q. What other damage 'vas done Y
A. Well, they say the gas tanks have to be taken out.
Q. Who advised you the gas tanks will have to be taken
out¥
Mr. Price: I talked to him.
Mr. Breeding (one of Commissioners) :
Q. Are you talking about the pumps or the
tanks underground Y
A. The pumps, I have no place I can put the tanks and sell
gas.

page 155
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~fr.

Dennis :
Q. Have you made any money on the sale of gas in connection with your automobile business Y
A. Yes, sir, I have.
Q. What is your profit on Y?Ur yearly sales?
Mr. Pobst: Now we object to what his profits were.
The Court: Sustained.
Mr. Dennis: Your Honor, in this particular instance this
man is engaged in automobile business a.nd it is necessary
essential to his trade that he have the right to sell gas, oil,
etc., and if they put him c-ompletely out of business, 'vhy
wouldnt he be entitled to sho,v it?
Mr. Pobst: If Your Honor please, wait until 've get 1\fr.
Williams, he is not going to make him, m.ove it, he can serve
from the inside, when as a matter of fact he has been pumping and serving gas on the outside.
The Court: As I understand you, your objection is concerning the profit to his business'
1\.fr. Pobst: Yes, sir, Your l-Ion or.
page 156 ~ The Court : Tha.t is not admissible, 100 Va.,
401, Richmond etc. v. Cha·m,blin., 100 Virginia 401.
~fr. Dennis:
· Q. ~Ir. Arrington, at the time those gas pumps were placed
in there, were they placed the proper distance back from the
highway?
A. So far as I know they were.
Q. And now what is the requirement about where they shall
be placed?
A. I don't know, they say I will have to move them and of
course the sidewalk con1es right up to the tank.
Q. Did you hear 1\.fr. Price say a car could not be gassed
within 15 feet of the high".,.ay?
Mr. Pobst: We object to that-why not put 1\fr. Price or
Mr. Harrison on the witness stand f If you put then1 on first
then I thin]{ both of you will understand better.
The Court: I don't know at the moment just what the requirements are, but I suppose it ".,.ould be a matter of law.
Mr. Pobst: Yes, sir.
The Court: The court would have to say what that is. 1\fr.
Willian1s may state what it is-:-any objection to
page 157 ~ doing that?
~fr. Dennis: No.
vVitness stood aside.
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W. M. WILLIAMS, JR.,
having been duly sworn, was examined and testified as
follows:
DIRECT EXAMINATION.
The Highway Department doesn't have any requirement
as to the minimum distance that you place a tank from the
right of way line, but here is where the question is, they will
not allo'v you to fill an automobile on the right of way. If
the tank is placed on the lot so that a. car cannot be served
from the outside, the car completely off the right of way, then
you can only fill on one side of it. You will have to go to
the other side. We have a standard which we suggest, which
is a minim,um of 12 feet, which gives you room to fill trucks.
Then you can fill on both sides, but we cannot control a man
if he wants to put his· tank closer to the right of way, but he
can only fill on one side then, there are regulations against
filling a vehicle on the right of way.
Mr. Pobst:
Q. Mr. Williams, how far 'vas Mr. Hadley Arrington's
pumps from the old right of 'vay line 7
A. Five feet.
Q. Well, was he legally filling cars with gas between there
and the highway?
A. No, sir, he couldn't possi~ly get a car on a
page 158 ~ 5 foot strip. He has been filling there and the
Highway Department has been tolerating it.
Q. Then has he been damaged by reason of the new construction in that. he doesn't have roon1 to serve a car from the
highway side?
A. The same thing, he couldn't fill·before and can't now and
we will not be touching the tanks.
Q. He never could have legally filled tanks or served cars
betw·een his tank and the old right of way line then?
A. No, sir, the higl1way officials were lenient at the time
and let him fill and now it occurrs they need to use this land
for proper improvements.
Q. Ho'v much are you taking?
A. Two and one-half feet.
Q. The pumps ·won't have to be m,oved then?
A. No, sir.
Mr. Joe Breeding:
Q. What is the similarity of this case to that on the Dillenger property?

1
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A. I figured that might be on your mind. Mr. Dillenger at
present has 12 feet, as I unders~d 10 to 12 feet, and can
fill a vehicle between the pmnps and the right of way line,
and when we take the 2% feet from him he no longer has
adequate space between the tank and the highway right of
way line to do that. You see the difference is that he had
adequate room on both sides of his tanks and still be off the
highway right of way whereas Mr. Arrington did
page 159 ~ not, so we are cutting Mr. Dellinger out of one
lane of filling.
The Court: You mean before you got your right of way?
A. Before we got our right of way he .had adequate room
to fill on either side, and when we took 2% feet, it will cut his
space to 7 -or 8 feet, which in our opinion is not adequatewe suggest you get them 12 feet back-so ·when we came along
by Mr. Dellinger's property and took 2% feet from a 10 feet
line, we squeezed him in, do you understand the difference?
Witness stood aside.
HAD·LEY ARRINGTON,
again resumed the witness stand and continued his testim.ony
as follows:
DIRECT EIXAMINATION.
J\!Ir. Dennis :
Q. J\!Ir. Arrington, do yo·u remember about what year you
acquired your property~
A. No, I don't, possibly in '40 or '41.
Q. Did you acquire it from I. S. Ratliff?
A. Yes, I did.
Q. By deed dated August 25, 1941?
A. Yes.
Q. At that time how far were these tanks, which you are
now operating, were they in there at that time?
page 160 ~

Mr. Pobst:
that.

We don't see the materiality of

A. I am not sure whether they were or not, but I believe
they were.
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The Court: I don't think that would make any difference
if they were there when he bought them or if they were not,
as far as possession.
1\fr. Dennis : No, he couldn't acquire adverse possession
against the State.

Q. How far back from the paved portion of the Highway at
tl1at time, prior to the construction, were you T
1\ir. Pobst: Objected to, it wouldn't be material how far
he was from the paved portion.
The Court: I don't see any materiality of the paved portion. 1\7hat 1\fr. Williams has stated, and I understand that is
the law, is that they 'vould not be permitted to fill the cars
with gas \\'"hile they 'yere parked on the right. of way-in other
w·ords, any part of the State Highw·ay which would include
not only the hard-surface but to the extent of the property
line. And of course it necessarily follows if he couldn't do it
before, he has lost nothing by not being able to do it after.
Mr. Dennis:

Q. Mr. Arrington, during all the period you did
have them there, were you ever stopped or did
anybody ever tell you you could not sell gas on
both sides of your tanks!
page 161

~

Mr. Pobst: Objected to because absurdly immaterial and
irrelevant.
The Court: The Court and the Commissioners are not concerned with 'vhat they might have gotten by with.
Mr. Dennis: Our contention is he operated n1ore or less as
a licensee.
The Court: He acquired no right whatsoever, 1\fr. Dennis,
just because he used a part of the highway property when he
·
served from the outside of his tanks.
Mr. Dennis: We save the exception.

Q. How much space will there be between the sidewalk after
it is constructed and the tanks 7
1\fr. Pobst: We object, immaterial
The Court: He may answer if he knows where the side. walk will be constructed.
A. The sidewalk hasn't been built yet, but it looks to he

r·
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possibly a foot between the tanks and the sidewalk, or foot
and a half, it hasn't been built yet.
The Court : You mean behveen the pumps and the sidewalk7
pag-e 162

~

A. Between the pum1p and the sidewalk.

The Court: In that case you would not have to move your
pumps if they were on your own land?
A. If it is legal for them to be there, of course it is on that
easement right.
Q. But you w·ould not be permitted to serve gasoline in cars
on the part owned by the State. As Mr. Williams says, you
wouldn't have but one side to fill the cars from and that would
be the inside next to the service station, but if you didn't
have sufficient width before hand, you wouldn't be losing any
right there because you didn't have any right to fill them on
the side next to the highway right of way line.
A. We did fill them without being on the hard-surface road,
but where the line was I do not know.
The Court: It would be determined from where the right
of way line is, you understand it is not all hard-surface, I
don't think there has been any evidence to that effect but that
is a matter of common kno,vledg·e.
].Ir. Dennis:
Q. What other da.mage now has been done to the garage
building lot f
A. vV ell, in building the road there was a lot of dirt, you see
I had it hard-surfaced in front of the place and it is covered
up with dirt.
page 163 ~ Q. Do you have any entrances in there, and if
so, how many?
A. I have two entrances.
Q. Jiow much did the asphalt you had laid cost you at the
garage there?
A. I don't know at the garage, but at the pits and all w·as
$3,500.00.
Q. Do you know how much tha.t was per square foot?
A. No, I don't remember.
Q. In building the sidewalk up by your place and around
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the little house, what damage was done to the trees standing
there?
A. vV ell, it reaches over into a. tree, I don't know whether
they are going to cut it down or not.
Q. But tha.t is within the area of the sidewalk?
A. Within one inch of the sidewalk, I think.
Q. Now, going into values of your property taken, are you
acquainted with values of the property in that vicinity¥
.A. I think I am.
Q. And at the parking lot they allege they will take 250
square feet at that point, how much per square foot is the
fair value of that property taken~
A. Well, I don't think the value of that property is worth
as 1nuch to me as in front of the garage.
Q. 'Veil fix the value as to that.
A. Possibly $5.00 a foot.
Q. Now, in front of the garage, they will take 705 square
feet, according to their calculation, what do you
page 164 ~ consider would be a fair n1arket value of the property being taken there?
A. I think it is worth $6.00 a foot.
Q. No,,r, were you selling property in either place, would
you have considered any such figure Y
A. I woulcln 't consider selling it at tha.t price.
Q. Is there any damage being done to your garage building?
A. Well, none that I know of.
Q. To the small dwelling there to the side of it?
A. No, not that I know of.
Q. Is that all the damage being done to you, Mr. Arrington?
A. So far as I know.

CROSS EX.A1\1INATION.
Mr. Pobst:
Q. I-Iadley, the State has built you a fine highway up there,
the best construction made anywhere, isn't that?
A. It is not finished in front of my place.
Q. I kno'v you can see how they are finishing it, they are
doing a fine job, a.ren 't they¥
A. So far as I can see.
Q. Do you know of any better?
A. It looks all right.
Q. They will go on and finish it and it will be as fine as you
will find anywhere.
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A. I hope they "rill.
Q. 'Vouldn 't that benefit you?
A. So far as me, my business is concerned, I
page 165 ~ don't think it will increase the value of it any.
Q. The road was higher there and drained down
through your property, didn't it?
A. Yes, it drained onto m1y property.
Q. And it left the mud there and that was what covered up
the asphalt?
.l\.. No, sir, building the road and running in through the
mud and parking.
Q. How much is there, an inch 1
A. Oh, more than that.
Q. Well, it can be cleaned off?
A. Yes.
Q. They have lowered the grade and kept the water off
your property?
A. In front of the garage, yes.
Q. Another thing, you say you can't serve as many people
now, there will be many more people passing up and down
this highway now, it is a 40 foot highway now.
A. The people that pass doesn't help us it is the ones that
stop.
Q. I know but they have to get up there before they can
stop?
A. Yes.
Q. They can get into your place?
A. Yes.
Q. They have only taken 2% feetA.. It is the place they have taken it that counts.
Q. And the more people that pass, the more that stop?
A. Well, I guess.
page 166 ~ Q. You wonldn 't say the building of the highway there has da.n1aged your property, would
you?
A. The bridge they built there "rhere they turned the water
against n1y lot more.
Q. Well, that is the river l)ank, wouldn't you say it looks
like the ori~inal cl1annel?
A. It took about 3 feet off n1e.
Q. What are you using that bank for?
A. I have a. house built thereQ. Why didn't it cut it out before 1
A. The bridge w·asn't down there.
Q. That is several feet from tl1e house?
A. Yes.
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Fred Shortt.
R.E-DIRECT EXAMINATION.
Mr. Dennis:
Q. Mr. Arrington, by reason of the water being turned in
against your lot, and you say eating away about three feet
along the side of it, now how far is that from the bridge
out to the rivert
Mr. Pobst: There is no evidence it would take three feet
all the way down and it is im.material.
Mr. Dennis:
Q. Ho'v far is it from there to the back of your house there?
page 167

~

Mr. Pobst: Objection-immaterial
The Court: The Commissioners looked at it.

A. It possibly would be 100 feet, something like that down
there.
Q. That is a guess, more or less. Are any more people
stopping there a.t your garage for 'vork than were prjor to
the construction up there?
Mr. Pobst: Objected to, you would have to show so many
different things-econmnical condition, coal hauling, coal
market, whether as good, and so many things, it is immaterial
and doesn't prove anything.
The Court: I think that comes within the rule of loss of
profits, I think you can sho'v ho'v the property was used.
A. No, sir.
~fr. Dennis: You allege he is benefitted by it.
1\fr. Pobst: I say it goes into the question of benefits, and
further the econom.ic situation, the coal hauling isn't what it
was a year ago.
The Court: Sustained.
1\fr: Dennis : Exception.

Witness stood aside.
page 168

~

FR.ED SHOR.TT,
the next witness, being first duly sworn, was
examined and testified as follows:

.'\
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DIRECT EXA~IINATION.
Mr. Dennis:
Q. l\Ir. Shortt, are you acquainted with the property owned
by Hadley Arrington there in Royal City¥
A. Yes, sir.
Q. Did you go to his premises for the purpose of n1aking an
appraisal of the property in question?
A. Yes.
Q. \Vho accompanied you 1
A. :i\1r. L. "\V. Boyd and ~fr. Arrington, Hadley and James,
I believe.
Q. How much did you appraise the value of the land at the
used car lot?
l\Ir. Pobst: You mean the land taken!
1\!Ir. Dennis: The value of the land and the value of the
building, and then I am: going to .ask him another question as
to the land taken.
1\!Ir. Pobst: We object.
The Court: Sustained, you may ask him about the value of
the land taken, there is no building being taken.
l\Ir. Dennis: There is no building· being taken, but I wanted
to show the value, this is a n1atter of record it is valuable
property.
page 169 ~ 1\!Ir. Pobst: 'Ye will acln1it it is valuable property.
l\fr. Dennis :
Q. Ho'v much did you appraise the portion of land taken
per square foot at the used car lot to be a fair value?
A. Well, $1,500.00 was the amount I l1ad, I don't know if I
have the amount of square feet there or not.
Q. There are 250 square feet and at $1,500.00 it would be
$6.00 per square foot.
A. Well, if there were that m·any square feet.
Q. You consider that to be a fair value of the land taken
at the used car lot?
A.
ell, it is certainly fair, I would say, my figures would
be from $1,000 to $1,500.
Q. Now, the land taken at the garage, which is 705 square
feet, did you likewise go there for the purpose of appraising
that?
A. Yes.
Q. \Vhat did you figure would he fair per square foot at
that noint~
A. \Vell, I was told there were about 705 square feet taken

''r
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L. W. Boyd.
and my estimate on that was $3,525, which would have been
$5.00 per square foot.
CROSS EXAMINATION.
1\llr. Pobst:
Q. Now, 1\llr. Shortt, why is the used car lot land taken
more valuable than the other per square foot T
A. Well, I wouldn't say that it would be, I have
page 170 ~ said there from $1,000 to $1,500, I didn't know
just how many square feet were being taken.
Q. You don't agree with your man L. W. Boyd that $10.00
per square foot is a fair price then?
A. I don't know what he said.
Q. He said $10.00 a square foot, you think he is too high Y
A. Well, I have my own estimate.
Witness stood aside.
L~ W. BOYD,
the next witness, being first duly sworn, "ras examined and
testified as follows:

DIRECT EXAMINATION.
1\{r. Dennis:

Q. Your statement is exactly the same thing as Fred
Shortt's, is it¥
.A. Yes.

CROSS EXAMINATION.
Mr. Pobst:
Q. You gave Bowman at $10.00.
A. Right, the building was there.
Q. Well isn't there a building on this Y
A. On the used car lot I was talking about.
Q. All right the building is close to the highway here.
A. Bowmans are right on the road.
Q. So are the gas pumps.
A. That is .m.y idea.
page 171 ~ Q. Bowmans was $10.00 a. foot and this one is
$5.00 although his gas pumps are on itT
A. That is the way I feel about it.
\Vi tness stood aside.
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JAMES ARRINGTON,
the next witness, being first duly sworn, was examined and
testified as follows :
DIRECT EXAMINATION.
Mr. Dennis:
Q. You are James Arrington Y
Mr. Pobst: We will admit that he will state the same thing.
Mr. Dennis:
Q. I want to ask him about a couple other things.
Q. Mr. Arrington, you are the son of Hadley Arrington, the
owner of the .property t
A. Yes.
Q. And I believe you own one-sixth interest in the Riverside
Motor Company?
A. I am one of the owners.
Q. Down at the used car lot there is some question as to
the amount of land being acquired there by the State, and
according to what they have done there, how ma.ny feet of
land are being taken at that point?
A. Mr. Dennis, there is a telephone pole, right below that
the marker is right against it, and they have built
page 172 ~ 4 feet of the sidewalk from that, so they are taking 4% feet of land where they are supposed to
take 21,4 feet.
Q. In other words they are covering up 1112 additional feet
to what they are trying to acquire T
A. That is right.
Q. Was there any other damage Y
A. Yes, when they put the ditch down through there they
put us out of business, they started at the river and we had to
take our used cars off t.he backMr. Pobst: We object, that is loss of business.
The Court: Sustained. It comes within the rules of showing what it was used for.
A. We had to take all the junk and stuff and put it upon the
front till they got back through there and then we put that
back and moved all ·our used cars over on the right hand side
and they had to stay over there until they got their ditch,
which 'vas about 10 to 12 feet deep, and they would load those
trucks with gTavel and in hauling in there they made a lot of
little holes on our pavement where they would mash those
•I

"'
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rocks in. It just put us out of business because we had our cars
piled up and covered up with dust.
By Mr. Pobst:
Q. For how long a period Y
A. Well, I would say they were a month or longer putting
that ditch in there, they put it up part of the way
page 173 ~ then left for a few days then came back. During
the time they tore our lights down, and they were
out for I don't know how long and they tore our water lines
out and we were out about a week, and telephone out about a
week.
~fr.

Dennis :

Q. Did the State do that?

A. The man doing the road.
Q. Now at the other place at the garage what was doneY
A. Well, the only thing would be from the creek 'up there,
except for taking the land and knocking us out of our gas
pumps. As you turn the corne.r and turn down the cre:ek they
run a wing back into the bank 8 feet next to the building, that
lowered the creek and when it comes down through there it
will wash the bank off.
Q. How much of your land will be used by the State?
A. I measured it from a stake Mr. Belcher drove there and
it was 8 feet and I would say it was 10 feet from there to the
front.
Q. Was that within the ·area shown on the project plan?
A. It is on the corner, I don't lmow if it is on the plan or
not.
Q. Now, as to the change of the channel, how much of your
land was taken by reason of that?
A. Well, it wouldn't be the same all the way down. In fact
when they started out, I would say 3, 4, maybe 5 feet, varying
in and out from there to the river.
Q. Approximately then some 300 to 500 feet?
A. Yes.
page 174

~

The Court: They are not condemning anything
there.
Mr. Dennis: No, they are not condemning it but they have
caused the damage by washing it off.
Q. Do you know about how much the value of that land
damaged will be by reason of the construction?
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A. Mr. Dennis, I don't believe I could state on that going
down the side there for I just don't know.
CROSS EXAMINATION.
Mr. Pobst:
Q. James, you still have plenty room there, haven't you Y
A. ForwhatY
Q. For your business?
A. It all depends on how much business you have.
Q. "\V ell, for the business you have?
A. Vl e have son1e t.in1es and smne times we don't have.
Q. Some time you do and sometimes you don't? You didn't
have to hire extra people to move those cars you were talking about moving?
A. No, but I had to pay the ones we had.
Q. You paid them by the week.
A. Yes, but they could be doing something else.
Q. It didn't cost you any more?
A. No, but they sure could have been doing something else.
Q. Isn't that a pretty trivial thing to be asking for when
the State has fixed one of the best road anywhere
page 175 ~ through there, don't you appreciate that?
A. I can't see it helped us any.
Q. Isn't it nicer than the way it was 'vith mudholes there 7
A. We didn't have n1udholes, we had it hardtopped.
Q. And you had no ditch to carry the water off?
A. We had a ditch by Earl Dellinger's place.
Q. It was just a mud ditch, dirt ditch?
A. Never any water came over there you couldn't walk
through.
Q. If you had on high shoes V
A. Well slippers.
Q. You say they covered your cars with dust and you
couldn't sell them, you won't have that dust when the road is
completed?
A. Well, I don't know but right now there is dust.Q. Well, up above Marshall Looney's, clear up to Vansant,
isn't there less dust than there was before.?
A. I don't know.
Q. Right in front of your house, before this new construction you had about 20 feet of hard surface or 18?
A. Yes.
Q. And you had dirt on the edge of the hard-surface and
the dirt has been done away with and you have less dust 7
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A. Just about as much dust as there ever was.
Q. Although you had the dust there and dirt 3 to 4 inches
thick, and now you have some the trucks leave and that makes
as much as the old road did 1
A. That is right.
~

1\Ir. Dennis: Tha.t is all we have, the other witnesses would be accumulative.
Mr. Pobst: That is all.

page 176

Witness stood aside.
page 177

~

1\{r. Pobst: The next tract is Tract No. 13,
Parcels A, B & C-W. D. & Blanche Shelton.

W. D. SHELTON,
one of the Defendants, being first duly sworn, was examined
and testified as follows :
DIRECT EXAl\1INATION.
1\fr. Dennis:
Q. Are you the "\V. D. Shelton who is defendant and owner
or part owner of tl1e tracts involved in this condemnation
proce.eding, Tract No. 13, parcels A, B & C?
A. lam
Q. On Parcel A, the one next to Buchanan-Williamson Supply building, who is the owner of that tractT
A. J own that one.
Q. The engineers have calculated that the amount of area
to be taken in front of this building is 162.5 feet, square feet.
Now on Parcel B, the one next to it now occupied by McCoy's
Super 1\'Iarket, who is the owner?
A. The deed is made to me and my wife.
Q. That is joint f
A. Yes.
Q. And Parcel C, wbis is the place where your service station is, who owns that one?
A. Iownit.
Q. On Parcel B the engineers have calculated that the
amount to be taken is 165 square feet by the State,
page 178 ~,and on Parcel C they al!e~e there will be 125
square feet taken. In addition to the land being
taken, do you suffer other damages?
A. Yes, I do.
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W. D. Shelton.
Q. What use is being made of Parcel A Y
A. That is the first oneY

Q. Yes.
A. Well, that is an apartment building, the bottom part is

rented to McCoy Super Market for a store room, and I have
four apartments over the store room.
Q. Do you have all those leased Y
A. I live in one myself and I have three of them leased.
Q. Are they continuously occupied by you and your tenantsY
A. Now, but from time to time there have been a few that
have· moved in and out.
Q. Do you have to provide parking space for those people
occupying those apartments Y
A. Ido.
Q. And you say McCoy Super Market occupies the bottom
floors?
A. Yes, sir.
Q. And do you lease parking ground there?
A. Yes, I do.
Q. What rental do you get for the apartments as a whole?
A. I have three of those apartments rented and I live in the
best apartment in the front end. The rear apartment on the
back I would guess for rental purposes about equivalent to
$75, the one on the left hand side $60 and the one on the right
$50.
page 179 ~ Q. Without providing parking facilities will
you be able to get that muchT
A. I think not, wouldn't be worth as much.
J\{r. Pobst: We object, that is business loss, if Your Honor
please.
The Court : Objection overruled.
Mr. Pobst: He: said he didn't think he would, too problematic.
The Court: It has to do with the use. of the property and
not profits and loss on business.

. .f

Mr. Dennis:
Q. In leasing the ~fcCoy Super J\{arket, is it necessary that
he have parking facilities in connection with that building!
A. I say so, yes·.
Q. In leasing it to him were the parking facilities a,vailable
to Mr. McCoy taken into consideration in fixing the rental Y
A. Yes, it was and in addition to that he has a right to use
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a road,vay between this building and the one Buchanan-Williamson Supply has.
Q. That drive-way belongs to you Y •
A. It belongs to me and in the lease to him he has a right
to use that.
1\IIr. Dennis: I think that was pointed out to your gentlem.en
(Commissioners.)
page 180

~

Q. Before the construction came along, how
many cars could be safely parked upon the parking area in front of the entire McCoy Super Market, the downstairs part, and in front of his storeY
A. Practically now-well on the highway, there is one 50
foot building and a 38 foot building that they park in front of
that was available, so that would make 88 feet.
Q. How many cars could be safely parked in that area then Y
A. I don't know what you would deem safely in there, you
have 88 feet and 10 by 8 would be 80-I don't know just what
you would mean by safely, you would have to have room to
get between the cars, but they should have been able to have
parked safely I think and get between the cars about 18 cars.
Q. Since the construction has been done:, how many can be
parked in there Y
A. I would say half the number, about nine.
Q. Can you, end to end, park two cars since the construction was done Y
A. Not and be on my property.
Q. Do you know· what the over-all-length of a car is T
A. V\T ell, the over-all-length of cars varies, depending on
the make and the model.
·
Q. Do you have some figures there Y
A. Ido.
Q. Read them, please.
A. The over-length, according to this pamphlet-Levisa
1\'Iotor Corporation-and it is a new '59 Dodge, it says here
220.9 inches.
page 181. ~ Q. Reducing that to feet how many feet would
that beY
A. (None)
Q. You can roughly do it but it is 181h feet. Now, could you,
prior to the construction, park two end to end in thereT
A. Yes.
Q. Since the construction, is there space to end to end park
two cars there?
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TT'. D. Shelton.
A.. On those two particular cars there might be if you would
pick them up with a lifting jack and put the.m in, but right at
the longest spot, according to the engineer's tape, we measured the other day it is 36.2 feet.
Q. Then, according to that, their own stnface, there is no
space now to park two end to end?
A.. That is right, from the edge of my walk to the edge of
their walk-that "ras on the longest end, and on the next end,
according to their tape it is 35.9 fe·et.
Q. Eve.n on the shortest end, prior to construction, you
could end to end park two cars?
A. No, sir, I don't think with the average length of cars you
could.
Q. What type of conveyance is used in getting your g·oods
in, that is the Super lYiarket t
A. They use trucks.
Q. Is that what we call tractor-trailer-type?
A. It is a general truck or delivery truck, a large truck and
they do have some deliveries in the trailer trucks.
Q. Could you park one of those in there since the construction?
A. I know some. of them are over 36 feet, inpage 182 r eluding the trailer and its body.
Q. Now, as a result of reducing l1i:-t pa1·king
space will you be affected in the amount of rent you will be
getting?
A. I haven't discussed that with hin1, I don't know, but with
the present conditions there it won't be worth much because
he hasn't the space to accommodate as n1any people as he
could before.
Q. Now, going on to tl1e one your service. station is located
on, prior to construction how far back from the old right of
·way were you?
A. It is a little bit over 50 feet, I believe my deed actually
calls for 58 feet running with the right of way there. When I
constructed this service station I am not sure whom I made
that application t0 but I consulted somebody that was an employee of the State, but I had to write and get a permit and I
am most sure I put up $100 deposit and the:y: issued me a permit to put the filling station in, the tanks and it stated it 'vas
37 or 37112 feet from the center line.
Q. The pumps were 37 or 371/2 feet from the center line?
A. Yes, but I don't have that permit but it is thereabout
and when I starte.d to construct that I had this permit, I asked
Lester Yates to explain it to me, and be came down there and
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we. took a tape line and measured it and I set my pump back
just a little bit more than they required me to. They required
that to be built a certain way. When I had finished that and
told them I had, they came and inspected it and refunded me
all exce:pt $2.50, which 'vas fee for inspection I reckon.
Q. Since the State is acquiring additional
page 183 r widths there, is there ample space between your
present pumps without then1 being n1oved to keep
them where they are and doing the business the way you did 1
A. No, there isn't.
Q. How much will there be between the base of the pump
and the- sidewalk?
A. I believe the base. is 24 inches, from the base of that
pump over to the edge, it is approximately 10 feet, according
to the way I understood it, the way they had it written it was
eitl1er to be 12 or 12lh feet.
Q. It ha.s been testified here it 'vas to be 12 feet.
A. All right 12 feet.
The Court: Mr. Dennis, you say it had been testified to1\{r. Dennis: 1\{r. Williams stated yesterday it was to be
back 12 feet.
Mr. Pobst: No, sir, he said that was suggested. He said it
was suggested they get off 12 feet. but if he has 10 feet or 9
feet, he has room to serve from the tanks.
M1·. Dennis: Yes, but if you had a tractor or trailer.

Q. What is the extreme width of the vehicles you have to
serve:?
A. I don't know what the extreme is but I have a bed 8 feet
wide and they permit that on the highway.
Q. What is the width of these trailorsY
page 184 r A. I don't knO"\Y.
Q. Now, prior to the construction 'vas there
any curb or auything in front of your property Y
A. In this permit they issued me and sug·gested that they be
12 feet off their right of way, if this distance that I had here
was long enough there would have to be· a kind of island put in
front but since I only had approximately 50 feet they didn't
require me to put that island in.
·Q. Is it necessary since the construction that you do move
and replace your pumps,
A. Well, profitably they can't operate the way they are, and
it is necessary for me to move these pumps then, and I only
have one drive-way.

172

Supreme Court of Appeals of Virginia

W. D. Shelton.
Mr. Pobst: We object. according to the court's ruling yes
terday, if he wants another entrance the~ will put it there.
The Court: What he should do, as I stated yesterday, is to
request an entrance then if it is reasonably necessary for the
enjoyment of the property it will be put in, but I don't think
you can get any dam·ages for not having it now, that will be a
different proceeding, I made that clear yesterday. The same
rule will apply to this lot as previously stated by the court in
discussing the Edd Taylor property.
4

Mr. Dennis:
Q. Prior to the construction was there any curbing along
there?
A. No, there was no curbing there.
page 185

~

Mr. Pobst: Objection.
Mr. Dennis: I would like to show that it is
impossible in front of his place· to put in the second entrance.

Q. Vl ere they to put the. second entrance, where would it
have to be put?
A. It would be right at the end of the pump. You would have
to drive in this way (illustrating)-you could do it all right
but you wouldn't have room to straighten up and he parallel
to the pumps.
The Court: I don't understand whyA. They have a sidewalk over here, you would have to fill
your car here-they have only approximately 10 feet from the
pumps over to the edge of the sidewalk, and I stated some
of the truck beds being 8 feet wide, you just wouldn't have
room to straighten up.
Q. We are talking about the entrance.
A. Well, the entrance that comes down, to get in at my
property you have to come in at an angle this way.
Q. ·Why don't you put it farther up the way?
A. To move this entrance on up further is that what you
mean?
·Q. Of course yon can't get in if you put it right opposite.
the tank or pump.
A. On the upper end, going up the river, next to this I have
a lubricating room and a wash room, if I move it
·page 186 ~ up any further it will interfere with getting into
the lubrication room.
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Q. I don't understandA. I have not got as much room as I had before.
Q. Running parallel with the highway you don't have as
much room. as you did haveA. Tha.t's true but they didn't leave me but one entrance
into my pump, my service station, and to move this pumpQ. How many feet do you have fronting on the highway?
A. On the highway it calls for about 58 feet.
Q. I mean a total of all you have there.
A. Total that piece of property?
Q. You o'vn the Super Market property f
A. Yes.
Q. And this other property Y
A. Yes.
Q. Well, all of it, how· many feet fronting on the highway f
A. It is approximately 150 feet but there are three differe:Q.t
businesses.
Q. Couldn't you put an entrance on one end and one on the
other end of your property and serve all of it?
A. I have a service station on one lot. There are three
different businesses.
Q. That is what I am getting at, you want to cut it up so
much.
A. 'Veil, it was already cut up, I bought it that way.
Q. Yv ell, it is yourspage 187 ~ A. There a.re two pieces mine and one my
wife's and mine.
Q. " 7hat I am. driving at, the State is not responsible for it
being cut up in so many tracts.
A. I was just trying to state the conditions there.
· Q. Well, that is what I am trying to find out, what has the
State got to do with the fact that your filling station is so
close to your other business places?
A. Well, I mn just telling you the condition of the business
there.
Q. ThE~t is all dght, you can tell the conditions, but you said
y·ou couldn't have the entrance there because you would have
to have it so close to your pumps.
A. Well, sir, I have it leased, there are three different
tracts, I am on one of them and I have the other two leased.
Mr. Dennis:
Q. Now, prior to any construction, what kind of surfa~e
dicl yon have on all that property Y
A. Well, on this property in front of the service station
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there where the ptunps are, it was concrete with one layer of
asphalt on it, the rest I had asphalt on it.
Q. In the new construction how much hig-her is the sidewalk
tl1an the prese1it base level you have there'?
A. 'Yell, rig·ht in front of the service station entrance they
1nade there they put their concrete back on top of my concrete. As it goes down the river it is a little higher, they put
a fill in, it runs approximately six inches to 12 inches higher
than it was.
page 188 ~ Q. As a result of that will you have to re-surface?
A. Yes, sir.
Q. IIave you had an estin1ate n1acle of the cost of re-surfaeing1
A. No.
Q. Can you give us the figures, the original cost then 7
A. The original cost was better than $900.00.
Q. What other damage will be done to you 1
A. "\Vell, the floor of m:y building back here is going to be
lower from this sidewalk and this curb than it was prior to
the construction.
Q. vVas...<\.. In other words after they will have constructed the sidewalk there, they put this right along the top and above the
top along there.
Q. 'Vhat will be the additional cost required of you to get
your store-room and all that on the level like it was?
A. Well, to put that part in like it was, you would have to
the whole building and level it up to the height they have
theirs.
Q. And w·hat would that cost?
~fr. Pobst: He hasn't shown any necessity of doing that,
raising the whole building.

A. To get it back just like I had it you would have to do that
because they built up above me.

Mr. Pobst: We deny we built it up, but why
page 189 ~ should you have it built up to the top of the sidewalk, what is the necessity for that~
A. Wha.t I mean to put this back like I was on the same
level, you would have to build it up plumb back 'throug-h the
building there and get it up to the same slope of the high,Yay.
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In other words, when the built, now I an1 lower than I was
because they have built that sidewalk in front of n1y property
on top of my surface that was out there.
l\Ir. Pobst: If they think that is a damage beyond all the
benefits he will get, but to say it will cost so 1nuch to build it
up to the level of the road, we don't think is proper.
l\fr. Dennis: Our contention is it is elevated now since the
new constrtwtion, and he is going to have to raise his because
of that.
The Court: Do you mean the cost of filling it up~
1\fr. Dennis: Fie was on a certain grade, they ha,re con1e
along and put a. higher grade out here which forces hin1 to
g·et this raised in here.
The Court: "That about the fact they have a right to ra.ise
the grade of the highway ·where they already o''rn it. You
can't recover if they raise the highway if they already own it.
You might have a claim: if they raised the part that is taken
in the condemnation and leave one down in a l1ole.
page 190 ~ Mr. Dennis: That is our contention, after they
came along and are raising it and the sidewalk is
higher than the level was.
The Court: If thev didn't have the sidewalk thev still
would have to go up to get onto tl1e highway. Suppose they
dicln 't take any additional strip at all and just came along
and raised the highway six inches, the property owner can't
reeover for dmnag·es.
1\fr. Dennis: If they do it to the detriment of the o''"ner.
The Court: The Supreme Court has held they have to proYide them reasonable access to the road.
l\I r. Dennis :
Q. What other specific damage have you suffered?
A. 'Veil, I have lost this parking space.
l\fr. Pobst: We object.

l\f r. Dennis :
Q. In addition to the things you have mentioned.
The Court: If I have made myself clear, where they take
strip and that strip is raised, by reason of taking
that strip causes clamnge to the residue they are entitlerl to
reeover. They are entitled to recover the market value of

~dditional

I

l

176

Supreme Court of Appeals of Virginia

W. D. Shelton.
the strip taken and damage to the residue, if any,
over and above the enhancement by reason of the
improvements put there.
J\IIr. Dennis: Our contention is if they hadn't taken that,
we would not be damaged as we have been.
The Court: The commissioners are here to determine
that.
page 191

~

Mr. Dennis:
Q. Do you have photographs showing pictures of the parking facilities prior and the Commissioners ha.ve seen what it
is nowY
A. I do.
Q. Did you make these photographs yourself f
A. Yes.
·
Q. Are all these pictures of your premises prior to the construction Y
A. That is right.
Q. And do they truly reflect the condition then existing Y
A. That is exactly how it looked from the camera. There
might possibly be one picture in that that was taken after, I
am not sure, but I can point out the ones that were taken
·
before.
1v[r. Dennis: I would like to have them all marked as Exhibits a.nd the Commission can pass them~ around. (1\Iarked
as requested)

Q. Is the property that you own a co!llmercial type property?
·
A. Yes.
Q. Is it of similar value to that that we have
page 192 ~ had all the hearings about yesterday so far as
the area is concerned 1
A. Yes.
Q. Would you place a similar value on your property?
A. "'\V ell. I think my property is worth at least as much as
they testified yesterday, $5 or $6 per square foot.

CROSS

EXA1\1I_N,~T·ION.

J\fr. Pobst:
Q. On tl1e whole the new highway has about ruined you Y
A. It has damaged me because it is taking my parking
space.
.....

1.·.

,.
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Q. Have you made application to the poor housef
A. No, I haven't but I may have to.
Q. Have the tenanents con1e to yon asking that their rent
be reduced because of the new highway going through there?
A. No.
Q. Are you expecting them to?
A. Yes, I am.
Q. The highway built up the road, it is higher above your
property than it was 1
.A. It is.
Q. You are an engineer and ascertained that?
A. I am not an engineer.
Q. You employed somebody to take the measurements of
the highway before the new highway was built and then afterwards~

A. No.
Q. J\fr. Shelton, in order to n1ake a road hig-her than it was,
you haul some stuff in and put in there?
page 193 ~ A. I am not talking about the road, I am talkabout my property.
Q. I am talking about the road, you said it was higher?
How mueh higher is it?
A. I don't know, I am not an engineer.
Q. Did you see the Highway hauling any stuff there to make
it higher?
A. They hauled some in and hauled some out.
Q. How much higher did they make it Y
A. They eut it down and filled it back.
Q. You know by the inch everything else, now· tell us how
mueh higher they n1ade it.
A. You mean the main bed of the road f
Q. Yes.
A. I would say it is lower out there.
Q. Isn't it about two feet lowerY
A. I don't know, I don't think so. I didn't say anything
about the road.
Q. Why you did.
A. I am sorry if I said tl1e road, I meant the edge of the
sidewalk.
Q. You don't know 'vhether it is higher or lower then?
A. The sidewalk is.
Q. Your complaint in this is that you had the use of a
certain amount of the State's right of way, which cost you
nothing, it wasn't included in the hard-surface, and you were
a land owner and figured you had a right to use it up to the
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hard surface, and while you were doing that you
were trespassing on the State's right of way and
they are taking it no'v and making you a fine road
and you are kicking about that 1
A. They have damaged me, I an1 not kicking.
Q. Did you land have mud on it, 'vas it muddy there?
A. Not the road part of it.
Q. You woul<l rather have the road back like it was, with
mud holes along the sides there than to have the new highway you will have there?
A. No, I would rather have it like it is now, the road part
of it. It has damaged me the way my place is.
Q. 1Von 't this new high,vay ·bring you more business Y
A. I don't know.
Q. ·vvell less business then?
A. I don't know.
Q. Have you seen a better road anywhere 1

page 194

~

1\Ir. Dennis: vVe object to that.
The Court: The Commissioners have a right to take into
consideration the enhancement to the value of the property
by reason of this improvement, that is, 'vhen they go to consider whether or not the damage to the remainder of his
property is greater than the enhancetuent to the property by
reason of the improvement.
~Ir.

,..

...
'1
I;

j
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Pobst:
Q. Now, suppose, 1\{r. Shelton, the State, as the court will
tell you it had the rig·ht to do, without acquiring
page 195 ~ any more right of wa:y, without acquiring the additional 2% feet they are acquiring from you,
suppose they would ha.ye put the curb end to end tl1en, you
wouldn't ha.Ye been in as good shape as you are now, w·ould
you?
A. I would have had 2% feet more.
Q. Could you pa.rk end to end in 39 feet, two cars 18 or 181;'2
feet long with curb at one end and a building at the other?
A. I don't understand wl1at you mean.
Q. You don't want to understand, do you, 1\IIr. Shelton?
Now here is the curb, here is the road and right down here is
the store (illustrating) and each of these is a car 18% feet
long and you have 39 feet, could you possibly park your
cars that way?
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A. To drive them in there you couldn't now.
Q. You could with a wrecker, pick them up and set them
in. Suppose the State had taken what it had the right to take
before, and not acquired any extra from you, and if they put
the curb up on what they already had, you wouldn't have
been as well off, would you?
A. .And left me no entrance, I wouldn't have.
Q. Didn't they have the right to do that?
A. I don't know the law.
Q. 'Vhat you are kicking about is that they are providing
the neighborhood up there with nice side,valksA. I am kicking about them taking my property and cutting
my parking space.
Q. How could it cut it down, if they had taken
page 196 ~ only what they had a right to take and put up
the curb, without acquiring the additional 2%
feet, you couldn't have driven in there and parked two cars
like you have described here, end to end?
A. They are taking 2% feet more than .they had.
Q·. I know.
A. I couldn't have driven in there.
Q. And you couldn't have recovered for it, could you?
A. I don't know the law on it.
Q. Well, you know the State can use it any way it wants
to?
A. I don't know if that is the law.
Q. And you object or oppose building a sidewalk for your
neighbors?
A. I don't oppose that.
Q. How do you expect the neighbors along here to get to
the store, post office or anything without a walk there?
A. They have been getting there.
Q. It has been a dangerous place though, hasn't it?
A. Any highway is a dangerous place.
Q. It is not so dangerous with the sidewalk, do you ca.r
anything about the little tots and children, don't you care
whether thev have a sidewalk to ·walk on?
A. I do . .
Q. But you care more about 'vhat you might lose?
A. I am contending I have been damaged.
Q. Then your money is more dear to you than the lives of
the children?
A. No, sir, I didn't say that.

I

180

Supreme Court of Appeals of Virginia
.A. J. McCoy.

page 197 ~

RE-DIRECT EXAMINATION.

Mr. Dennis:
Q. Mr. Shelton, had you provided a sidewalk in front of
your property¥
A. I have and they are there now, anybody could use them.
Witness stood aside.
A. J. MeCOY,
the next witness, being first duly sworn, was examined and
testified as follows:

DlRECT EXAMINATION.
Mr. Dennis:
Q. Mr. McCoy, are you the tenant and lessee from Mr.
W. D. Shelton 7
A. That is right.
Q. How long have you been such?
A.. Little over five years.
Q. A.ncl what business do you operate 1
A.. McCoy Super Market.
Q. In connection with that and your sales program is it
necessary tha.t you have parking space available for your
customers1
A. Must have.
Q. Prior to the construction of the new hig·hway what
facilities had you leased from Mr. Shelton for parking space?
A. Well, I had leased two buildings and then the parking in
front of it, the area.
Q. At the time did you make any division as to
page 198 ~ what part of the monthly rental would be for parking and what part for the building?
A. No, I didn't.
Q. As a result of the construction have you suffered by loss
of parking area?
Mr. Pobst: We object, that is loss of business.
Mr. Dennis: We will follow that up showing this man is
bound to have a reduction in his rental by reason of that.
The Court: Are you undertaking to ask hhn about the loss
of his business profits?
Mr. Dennis: No, I ''rill not be asking him more than show-
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ing he will have to have a reduction in the r~nt he pays because of shortage of parking area.
Mr. MeCoy: Why can't they put a continuous walk down
there where they can drive over? The people are parking
at the curb no,v-your car wouldnt' go ·over it, you have space
left ther,e but ho'v are yon going to get to it?
Mr. Pobst: Are you askingmle the question?
Mr. McCoy: .Anybody that wants to hear it.
page 199

~

Mr. Dennis:
Q. Mr. McCoy, you have suffered loss of business (interrupted)

Mr. Object: Now, Your Honor, loss of business-we object.
A. $15,000.00 a month.
The Court: The ·objection is sustained, that is in the face
of this case I cited yesterday, I don't see any necessity, Mr.
Dennis of repeating it. The court held that while it is proper
to sho·w how the property is ·being used, business carried on, no
damage can be allowed for injuries to tb e business. The reason
is that the o\vner is entitled only to the value of the property taken and the damage to the remainder, if any. Richn'tond etc. v. Chamblin.
Mr. Dennis : In other words, you will not permit us to show
that he will not pay as much rent for the property with it as
it is as he formerly paid?
The Court: I don't know how I can state my ruling any
clearer than I stated it. The use of the property may be considered but not that he lost so much profits by it, the reason
for that is obvious.
Mr. Dennis: We save the exception, Your Honor.
The Court: The Supreme Court says you can't and that is
the la\v, and it is not proper, JVIr. Dennis, it is not
page 200 r right for you to keep on insisting on that after the
court has ruled.
Mr. Dennis: If Your Honor please, I wanted to get that
in the record.
The Court: Let the Commissioners go out and put what
von \vant to in the record.
"' Mr. Dennis: I will not refer to it again.
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Q. Mr. McCoy, what amount has parking been reduced
thereY
A. I would say about half.
CROSS EXAMINATION.
Mr. Pobst:
Q. If you continue to use all the space in front of your
store for going and con11ing it wouldn't be reduced half 7
A. If they can get in it.
vVitness stood aside.

J\IIARSHALL 'VHALEY,
the next witness, being first duly sworn, was examined and
testified as follows :
DIRECT E·XAI\fiNATION.
Mr. Dennis:
Q. Mr. "\Vhaley, where is your place of business from the
Shelton property?
A. Well, it is across the street, not direc.tly but the nearest
business down this way from his.
Q. Are you a land owner of property in
page 201 ~ Buchanan County and in that area¥
A. Yes, sir.
Q. Are you acquainted with the values of property in that
vicinity?
A. I think I am.
Q. I believe you have been in the court room most of the
time during the period of this testimony?
A. Yes, sir.
Q. From your knowledge of values and what you have
heard described what do you consider to be a fair value per
square foot for the area of land taken?
1\{r. Pobst: He hasn't shown it has been pointed out to
him just what property is being taken, Your Honor, and we
object to it.
1\1r. Dennis:
Q. Mr. Whaley, do you know Tract No. 1, which is the 'J)art
directly in front of the two-story building where you lived
months and months 7

V\7 alter Brown v. S.D. ~lay, State Highway Com.
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A. Yes, sir.
Q. Do you know Tract No. 2, adjoining that belonging to
Mr. Shelton?
A. Yes, sir.
Q. And do you know parcel 3 in front of the service station T
A. Yes, sir.

c.

The Court: I believe that is Tract 13, Parcels A, B, and
Mr. Pobst: Yes, sir.

page 202

~

1\ir. Dennis :
Q. With your knowledge of these values and
what you have heard others testify to, will you place what
you consider to be a fair market value for this land per square
foot, that that is being taken.
A. Do you mean to sell it to an individual?
Q. Yes, to sell it to an individual.
Mr. Pobst: We object, it hasn't been shown that he knows
just where the land is that is being taken.
A. I beg your pardon, I know exactly where it is.
Mr. Dennis:
Q. You know where the 2~ foot strip is they are taking
from Mr. Shelton's property?
A. Is it on the front over all the three pieces of property?
Q. Yes.
A. The entire length?
Q. It does. Now, do you know what the front of the property was before this 'vas taken?
A. Well, I know the property, I don't know exactly the
number of feet.
Mr. Pobst: If he hasn't had it pointed out to him~ ho'v
could he know?
The Court: Read it t.o him, he ca.n tell if you read to him
the description of the property the State is acquiring.
Mr. Dennis:
Q. Mr. Whaley, how many months did you live
on that property Y
A. About one or two years, I don't remember for sure.

page 203
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Q. How long have you been doing business directly in front
of him?
A. Since in March, 1956.
The Court: The point is, 1\:Ir. Dennis, whether or not he
knows just what is being taken.
Mr. Dennis:
Q. Mr. Whaley, in Parcel No. 1 the portion in front across
the front of the lot, 2% feet, 162% feet is being taken, I know
you don't know just exactly where the line is butA. I kno·w within two or three feet of the end of tha.t boundary line.
Q. Are you acquainted with it then, where it g·oes to~
A. Yes, it goes to the Buchanan-Williamson Automotive
Dhrision property.
The Court: Mr. Dennis, you can read fro1n the petition
the description of what is being taken, if it is so many square
feet, where it lies, it might be on the back next to the river, if
he doesn't know, it may be a strip or square or block, that is
what he has to know.
Mr. Dennis:
Q. In Parcel No. 1, according· to the petition the State
Highway is. seeking to acquire 1621/2 square feet existing and
adjoining the old right of way of the State Hig·hway, qn
Parcel No. 2page 204

~

The Court: How wide is that strip all the way
along this property, that is what Mr. Pobst is
talking about, he wants to know what shape it is.
Mr. Pobst: It is 2lj2 feet.
Mr. Dennis: This is a strip, !fr. '\Yhaley, 2% feet in width,
on Parcel No. 1, it is 162% square feet, and adjoining to the
old highway, 50 feet in length and containing 162lh square
feet, are you acquainted with tha.t strip?

'

I

A. Yes, sir, I am.
Q. And Parcel No. 2, it is 165 square feet, a strip 2% feet in
width and adjoining the first lot and the state highway old
rig·ht of way lineA. That is in front of his market?
Q. That is in front of the market, do you kno"r w·here it
is?
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A. Yes, I know where that is.
~Ir. Pobst: If he hasn't had it pointed out to him~ how
could he know where it is, we object to it.
The Court: The objection is overruled, he says he kno·ws
where it is.

Mr. Dennis:
Q. How much is that worth per square foot?
A. I would think that it would be worth certainly $6.00 a
foot and up.
page 205 ~ Q. Do you mean per square foot Y
A. Yes, sir.
Mr. Dennis: Cross examine.
CROSS

E~INATION.

Mr. Pobst:
Q. Mr. Whaley, you are putting that land low, aren't you?
$6.00 and up, up to where, about $20.00, where would you
stop? .
A. I just bid on som~ property in the town of Grundy, we
tried to bid it in at $100 per front foot, if you will remember
it, and basing it on $100 per front foot and then taking Mr.
Shelton's estimate ·of $5.00 or $6.00, from that I draw my
conclusion.
Q. You wouldn't say as much as $10 or more?
A. Well, I haven't sold any property in town, I stick on
what I said.
Q. That the least would be $6.00, what would be the gross,
or n1ost, $15.00, $20.00, which one f
1\Ir. Dennis: We object.
The Court : Overruled.
1\{r. Pobst:
Q. From $6 up, up to where?
A. Well, we were talking about selling it to the State and
ordinarily they don't give you 'vhat you want, anyway I
would say $6 to $10.
page 206 ~ Q. This property you were talking about bidding on, that is within about 400 yards of the
court house, isn't it!
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Marshall Whaley.
A. It is opposite the old Presbyterian Church building.
Q. Is it three or 400 yards from the court house?
A. I can't answer that.
Q. It ain't a mile?
A. No, sir.
Q. It ain't a third of a nille, is it f
A. :M:ight be pretty close that.
Q. And the Shelton property is over two mHes from the
court house, isn't it?
A. Frankly I don't know, two miles or a mile and a half,
I guess.
Q·. You are an intelligent man?
A. Thank you, sir.
Q. It is at least 1% to 2lh miles, isn't it?
A. I would say approximately.
Q·. Then two miles 7
A. Approximately that I guess.
Q. And you would consider property within 400 yards of
the court house worth about the same as property where
the Shelton property is?
A. In that vicinity, I would say yes.
Q. Just as much as down here in town?
A. Yes.
RE-DIRECT EXAMINATION.
Mr. Dennis:
Q. lVIr. vVhaley, is the property up there already commercially developed 1
page 207 ~ A. Yes.
Q. The property you bid on, is it developed cOinmerciallyf
A. That area in there generally speaking, yes, sir.
Q. \Vould there be much difference in value of tl1e two
properties 1
A. \Ve are talking about a property without any building
on it and comparing it with Mr. Shelton's property with
buildings on it, I couldn't answer that question.
Witness stood aside.
1\fr. Dennis: It is understood that tl1e statement of Fred
Shortt and L. W. Boyd as to values would be about the sarrn(l
as they have given regarding property in the neighborhood
of the Shelton property.
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L. W. Boyd-F'red Shortt.
L. W. BOYD,
being first duly sworn, was examined and testified as follows :
DIRECT EXAMINATION.
1\Jir. Dennis :
Q. ~{r. Boyd, would you statement be approximately or
about the same as to value or will you make any difference in
the value you placed on the other property in this vicinity T
A. About the same as the Arrington property.
CROSS EXAlv.IINATION.
~{r.

Pobst:

Q. Mr. Boyd, you haven't raised it about $10.00¥

.A. No.
Witness stood aside.
page 208

~

FRED SHORTT,
the next witness, being first duly sworn, was
examined and testified as follows :
DIRECT EXA.}\IIINATION.
Mr. Dennis:
Q. Would your value a.s to the Shelton property compared
to the Arrington property be any different 1
A. It would be about the same.
Q. On yesterday you explained that on the lower part of the
Arrington property you fixed the value at $6.00 and the upper
at $5.00A. Th.at w~s due to the face treatment-~.he lower property
had plain nnxed asphalt and the other JUst had plain asphalt-that accounted for the difference.
CROSS EXAMINATION.
lYir. Pobst:
Q. Fred, after sleeping over the matter, can't you agree
with Mr. Boyd that it should be worth $10.00 or do you think
that is a little heavy 7
A. I just have my own estin1ate.
Q. You think he was a little high?
A. I just have my own opinion.

It
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E. M. Har'rison.
Q. You think the other man's opinion was too much then?

1\fr. Dennis: Objection, he has answered that.
The Court: I think he has already given his
page 209 ~ opinion, his opinion is his opinion, the Commissioners are intelligent enoug·h to know when a man
says $5 or $6 he doesn't think it is $10.
Witness stood aside.
Mr. Dennis: We rest.
Thereupon the petitioner introduced the following evidence in his behalf :
E. M. HARRISON,
the first witness called on behalf of the Petitioner, being first
duly s'vorn, was examined and testified as follows :

DIRECT EXAl\IINATION.
1\tir. Pobst:
Q. 1\fr. Harrison, has the road in front of all these three
Shelton properties been lowered or raised?
A. The road has been lowered all the way.
Q. How much at the highest point T
A. I can give it to you by stations all the way through, on
the center line and also on the side too. At Station 101 plus
50, that is the end to,varcls GrundyThe Court: You mean the lower end of the Shelton property towards Grundy?
A. Yes, going up the road. At station 101 plus 50 we have
cut over 1.6 feet.
Mr. Pobst:
Q. Get the center of the road first.
A. What I am giving you is reading of each 50 feet-at
Station 102 it has a 2.2 foot cut.
page 210

~

By the Court: When you say cut you mean
that much lowerY
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E. M. Harrison.
A. Yes, sir, and at Station 102 plus 50 1.6 feet and Station
103 plus 50 it is 2 feet, and a.t Station 104 it is 2 feet.
Mr. Pobst:
Q. Now, that is an average of about 1-3/4 foot, is that
right~

A. At Station 104 plus 50, 2 feet.
Q. vV ell, that is an average of approximately what Y
A. Approximately 2 feet.
.
Q. Now then, on the side walk, begin at the lower end going
up and give us that.
A. Each station as I have given you at station 101 plus
50, it is .4 foot higher than the ground elevation.
Q. And how many inches is that Y
A. It is about 5 inches.
Q. And that is on the bank side towards the river?
A. Right.
Q. And station 102 is that the san1e elevation, and at station
103 etc. T
A. At station 102 plus 50 it is .2 feet higher and with the
next 150 feet each station I ga.ve you it is exactly same grade
as it was, and at 104 plus 50 the last station it is 2j10th feet
higher.
Q. You n1ean 2/10th foot higher thanA. Than Mr. Shelton's property line before.
Q. To the top of the sidewalk Y
A. R.ight, sir.
.
page .211 }- Q. The cutting down of the road there, did that
injure or ilmtprove the Shelton property t
A. I ,,..ould certainly think it would improve it from the
standpoint of the water before, the road was continually
elevated from the upper side towards the Shelton property
and the water drained on him.
Q. Was there anything to catch the water then?
A. There was nothing to catch the water then, you would
have the continuous flow of the water all the way through his
property.
Q. And now what do you have?
A. Well, since the construction of the road we have the curb
and gutter there 'vhich takes the water the entire length of his
property to a pipe near the Bakery, we have a in it there.
Q. Then ·would that make his place dryer or wetter in wet
"reather?
A. It would certainly be drier than before the construc-

tion.

•.·
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E. M. Harrison.
Q. He stated you dug out his entrance, was there anything
dug out except where you put the sidewalk'
A. Not that I know of, it was possibly covered for an easement in putting in the slig·ht fill, I have pointed out to you and
which is the standard thing, where we disturb an entrance
we will restore it to the point it was disturbed.
Q. Have you been called on to restore anything or take off
any dirt up there f
A. Not that I know of.
page 212 ~ Q. I here hand you a kodak picture of cars
parked there, prior to the completion of the
present highway, some of the cars are parked end to end,
please state whether in order to have done that any of the
hack end of the second car would have to have been on the
edge of the highway. Notice the distance between the building and the road, here to here is 39 feet.
A. It would certainly indicate to me with the distance between the cars and the ·distance behveen his sidewalk in front
of the car and the length of those cars being what has already been testified as 18 feet, there would certainly have
to be part of it on the highway right of way.
CROSS E·XA:MINATION.

Jvir. Dennis:
Q. ~{r. :Harrison, in connection with these automobiles
shown in this photograph, there is from three to four feet
space not used right against his lluilding in that phQtograph,
isn't there 1
A. No, sir, it looks like frmn the total length of that car
which has been testified was 18 feet, it looks like n1ore than
that.
Q. There is plenty available space for that car to have
pulled up closer to the building, isn't there~
A. Yes.
Q. And to the rear of it, there is space that could have been
utilized and still have gotten both cars in~
page 213 ~ A. No, sir.
Q. I · will let the jury or the commissioners
judge it. On yesterday you n1ade a statelment in connection
with the Arrington property, and what w·as being paid for
ren1oving pumps etc., for removal of pumps $1,250, is that the
standard price paid bv the State liighway Department for
that kind of work or job?
I

It.
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E. M. Harrison.
A. That is right, sir, with all undergTound tanks and pumps
and foundation, everything to be moved in connection with the
pun1ps and tanks.
Q. 1\Ir. Shelton's pumps were off the highway prior to the
construction and now need to he moved by reason of the construction of the highway up there, don't they'
A. No, sir, he doesn't have to move his tanks.
Q. I say if he does (interrupted)
1\Ir. Pobst: \¥ e object, he says it isn't necessary.
1\Ir. Dennis: J\iy question is if it became necessary by
reason of the construction, if he would have to remove them.
1\fr. Pobst: vVhy doesn't he ask hhn if it is necessary?
The Court : As a legal proposition he doesn't have to tnove
them, go ahead.

Mr. Dennis:
Q. Do you have the profile of the Dillenger property?
pag·e 214

~

1\Ir. Pobst: That is hnn1aterial, we object to it.
The Court: I think that has already been answered, one of them stated on yesterday he would have to
move it.
Mr. Price: He has 6 or 7 feet, is what Dellinger had left.
The Court: The same thing 'vas true of Dellinger, as legal
proposition he would not have to move thmn, but whether that
is to the best interest as a business proposition that is a different question. I am not ruling on that. In other 'vords,
Gentlcn1en of the Commission, as long as the pumps are on
his own land he doesn't hav€l to move anything, he can have
then1 in two inches of the line, he just w·ouldn 't be able to
serve cars on the highway side of the tanks.
J\fr. Dennis: You did allow Dellinger $1,250.00 for removing- his tanks ?
1\fr. Pobst: V\7 e object, I think it is obvious to the Co,znmission whv Dellinger w·as allowed that in his settlement.
The Court: I don't think this particular witness explained
tllat1\fr. Pobst: Let him answer.
A. It was only a suggestion-,Ye would like to
page 215 } have the pumps 12 feet fron1 the highway right of
way line, and we can make an agreement with a
man.
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E. JJ.f. Har,rison.

Mr. Dennis:
Q. And he wasn't required to move his one foot Y
A. That is right I n1ade au agreement with himQ. And you agreed to pay him $1,250 to move them Y
A. Yes, sir.
Q. Is that a. standard price?
A. That is what we have said for re1noving tanks and
all.
}tfr. Joe Breeding: (one of the Cmnmtissiouers)
Q. Mr. Harrison, is it necessary to tear up the conc.rete
slab at Mr. Dellinger's place and move the underground tanks
in order to get his tanks back 12 feet from the highway?
A. It is not necessary but we would like to have them 12
feet.
·
Q. I am talking about the underground tanks, you want
them back 12 feet but you say it isn't absolutely necessary,
in this particular instance isn't $1,250 a little abnormal without having to move the underground tanks 7
A. It might be, sir.
Mr. Pobst:
Q. 1\fr. :Harrison, could !fr. Dellinger, if he had left 10
feet left still fill cars between the hig·hway and tanks 1
A. Yes.
Q. Car's are about how wide f
A. About 6 feet.
Q. And a truck 7 or 8 feet?
A. Yes, sir, that has been testified.
Q. Now·, these trailor conveyances might be a
page 216 ~ little more, is that right¥
A. I believe so, I don't know.
Q. Now, could Mr. Dellinger, with his six feet, load between
·
there and the state highway?
A. I believe he would have six or seven feet there.
Q. Could he conveniently load there f
A. Not conveniently, no, on that side.
Mr. Dennis:
Q. But wouldn't lfr. Dellinger have the one loading space
available just as :Mr. Arrington has one available, and Mr.
Shelton would have the same propo&ition?
·
A. That is right, we have made an agreement with him, we
would have made arrangetments with these people.
Q. You could have made an agreement to pay them $1,250
just like you did Dellinger?

Walter Brown v. S.D. May, State Highway Com.

193

W. D. Bhelto'nr-Bessie Bowman.
A. Yes, sir.
"'\Vitness stood aside.

I

W. D. SHELTON,
,I ,recalled, was cross examined further as follows :
CROSS EXAMINATION.
Mr. Pobst:
Q. You have a parking area or space back of your buildings there?
.A. Yes, there is roon1 back there but 've have a block plant
back there.
Q. Your tenants can park back there, can't
page 217 ~ they, those people you rent rooms to~
A. There is a road-way reserved.
Q. There is a place back there to park then 1
A. It belongs to the block company.
Q. And there is no place to park a.t all?
A. There is a road-way reserved to the back of the building.
Q. You can go back there and park?
A. By blocking the road-,vay.
Q. Well, they can park there?
A. It is a road-way reserved to the back of the building.
Witness stood aside.
Mr. Pobst: That is all we have, Your Honor.
:hlr. Dennis: The defendant is through.
page 218 ~ The Court: You may proceed, call your next
witness.
Mr. Pobst: The next tract is the S. T. Bowman Tract No.
11.
1\{r. Dennis: Come around, Mrs. Bowman.
1\IRS. BESSIE BOWl\fAN,
the first witness, being first duly sworn, was examined and
te~tified as follows :
DIRECT EXAMINATION.
:hfr. Dennis :
Q. Are you the widow of Steve Bowman, deceased 1
A. Samuel BoW'man, deceased.

---

-~''·"
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Bessie BO'lmnan.
Q. And as such are a party to this suit, owning the land
known as the Bowman restaurant~
A. That is right.
Q. According to the profile and exhibits filed in this case
they will he taking _125 square feet, which is a 2lh foot strip~ ...
across the front of your property there, will you please state \
what other damages is done to your property by reason of '\
them constructing the road there in front of your property?
A. 'V ell, they curbed n1e in on the restaurant and didn't
give me no drive in at all and very little at the barber shop,
about 12 feet.
Q. In your business, restaurant business, is it necessary
for you to have parking space?
A. Sure is.
page 219 ~ Q. Before the new construction how 1nany parking places did you have 1
A. Using the back alley we had about seven.
Q. Since the road has been constructed there how 1nuch
space is left out front for parking~
A. Enough for one, ha.ve to park so as to get off the highway.
Q. Is there any other dan1age done to your property?
A. ""Tell, it damaged the sale of the property and it has
damaged the business, we have lost all our trucking trade.
Q. 1-Iow much damage has been incurred to your restaurant
business?
A. Ralph takes care of the business, he is running the
restaurant.

l\ir. Pobst: If Your Honor please, he is talking about the
business loss now.
J\fr. Dennis: We·thin_q, Your Honor, during construction
her business 'vas damaged she is entitled to show that, loss
incurring during that time.
The Court: \V ell, she would he if they occupied a part of
her property but not for any work done on the highway alone.
In other words, if she can show that they went over on propertY not taken by them and it interferred with her business
she has a right to show what effect it did ha.ve on the property.
page 220 ~ lVIr. Pobst: You lllllean during· construction, loss
of trade?
The Court: Ace.essibility of the property and use for which
the property is being made.
1\fr. Pobst: She said loss of profits.

~---
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Bessie Bownwm.
The Court: I don't think she can show loss of profits, don't
think she would have any way of showing that, because in
working on the highway, what work was done on the highway
would of necessity block the traffic.
Mr. Dennis: I would like for you to excuse the Commissioners, I have a statement I want to make that might influence them.
The Court: If you expect to show they went over on the
property not taken by the State Highway and interferred
with the use of the property, it 'vould be a different matter
but if it has to do with work done on State owned property
by the Highway Department, then damages would not be
admissible.
1\tfr. Dennis: It prohibited people who normally did trade
there from coming, they stayed away due to the construction.
vVe think it is admissible.
The Court: Do you mean by construction on what the State
owned?
page 221 ~ 1\llr. Dennis: 'Vhile they were working there.
The Court: I have ruled that wouldn't be an
item of damage. It is well known they had to block traffic.
It inconvenienced everybody that 'vanted to travel the highway, you can't consider that, but if they went over on the
property not taken by the State Highway, onto these defendants' property, occupied that and blocked the business, that
would be an item for which they would be entitled to recover.
Mr. Dennis:
Q. Dluing the course of construction, did they place any
equipment on your property that prevented other people from
your place of business?
A. No, not really, they parked up and down on the sideline, and they parked in front.
Q. Yon mean the people building the high,,:ray parked in
front of your place and prevented customers fr01n having a
place to get in and park?
Mr. Pobst: We object.
The Court: You are talking about parking in front of your
place on the highway?
A. Parking place in front of our place, yes.
The Court: The objection is sustained.

' ,.
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Bessie Bowman.
Mr. Dennis:
Q. I am talking about the property owned by
you, between your business and the highway property, did the highway people park there and on your property?
A. ·Sure they did.
Q. Did they keep people from coming in your restaurant in
that way?
A. It kept other people from parking there.

page 222 }

~Ir. Pobst: We object, that is too indefinite unless she
shows ho'v many were kept from parking there who would
have come in her place of business.

A. We lost the sale of about five down at the Chevrolet
place and some on below Grundy besides and several others.
The Court:
Q. Do you mean they parked over on your property not
taken by the State Y
A. That is right.
Q. Do you know who it was or whether they w·ere men
working on the road?
A. Just the boys that worked there.
Q. Did they eat at your place?
A. They ate there, they were our custooners part of the
time.
Mr. Dennis:
Q. When they did eat, did they take the cars away from
your place?
A. Yes, they would take their cars.
1\fr. Pobst: 'Ve object to her evidence on that
page 223 } point, Your Honor.
The Court: The objection is sustained.
Mr. Dennis:
Q. What other damage have you suffered?
A. Just no parking place and putting the curb in they
didn't leave me no drive-way.
Q. Prior to the time the construction started, how many
· people could park on the land owned by you y
A. About 7 cars.

_.....
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Ralph Childress.
Mr. Pobst: We object, that has been asked and answered.
A. They could park on the back alley and in front, could
get seven cars in there.
Mr. Dennis:
Q. And now only one Y
A. One.
The Court:
Q. Ifow many parked in the back alley Y
A. One and two park in there.
Q. What do you call the back alley?
A. It is the drive-way from the road, on this side of the
restaurant that goes back to the house behind there, that
the coal trucks and garbage trucks and produce trucks used,
things like that.
Q. What other damage was done beside loss of parking·
spaceY
A. Well, that is about all except the land taken.
page 224 ~

Mr. Dennis: Cross examine.
Mr. Pobst: No questions.

Witness stood aside.
RALPH CHILDRESS,
the next witness, being first duly sworn, was examined and
testified as follows :
DIRECT EXAMINATION.
Mr. Dennis:
Q. You are one of the defendants to this suit, are you
not?
A. Yes.
Q. And are the son-in-law of M.rs. Bowman, who just testified?
A. That is right.
Q. Who has that place of business leased from the heirs?
A. I do.
Q. And will you tell what damage has lJeen done to the
pren1ises?
A. Mostly in the parking space. As it was we could park
anywhere from five to seven and now about one.
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Ralph. Childress.

Q. After the construction of the sidewalk, how m!any can
park upon the premises?
A. Still just the one.
Q. 'Vbat other dmuages have been incurred there, Ralph,
besides that 1
A. That is really the most damage.
Q. 'Vere you there during all the construction period?
A. Yes.
page 225 ~ Q. Do you know whether any of the land owned
by your wife and the other heirs of ~£r. Bow·man
was occupied by any of the Highway Department during the
course of construction that prevented or caused loss of business?
l\Ir. Pobst: That is objected to, loss of business.
The Court: Unless it was occupied by the Highway Department.
Mr. Dennis:
Q. I mean occupied by the State Highway for the purpose
of constructing that road there 1
A. No, I don't think so.
CROSS EXAMINATION.
~£r.

Pobst:
Q. 1\{r. Childress, you l1ave a 50 f·oot lot there?
A. Yes.
Q. vVhy can't you park more than one car in front, parking
parallel with the road?
A. Well, with the curb, they have there, there is about a 28
foot entrance, and in the space left, the way they park this
day and time you a.re lucky to get one in there.
Q. Now, you say you can only get one car there, you have a
back alley where you can park cars, don't you?
A. It is not a back alley, it is just an entrance, you could
park about fix to seven cars there.
Q. You still have that back alley?
page 226 ~ A. That is supposed to be kept open.
Q. Isn't it still tbere?
A. The parking space f
Q. Yes.
A. Yes.
Q. All right, you can pa.rk there, can't you?
A. That is true l)y watching the front.

"'\\7alter
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L. JV. Boyd.
Q. You had to watch the front before, didn't you?
A. Yes.
·
Q. It hasn't reduced clown to one, it is reduced to two, that
is what you had-you had to watch the entrance before?
A. Yes.
'Vitness stood aside.
L. W. BOYD,
the next witness, being· first duly sworn, was examined and
testified as follows:
DIRECT EXA}.1INATION.
lVI:r. Dennis:
Q. You are the same L. 1\T. Boyd who previously testified in
this matter?
A. Yes.
Q. Mr. Boyd, in your work for the 1\Hngo Lime and Lumber
Company, do you 1111ake appraisals of real estate and property?
A. Some, yes, sir.
Q. 'Vhere abonts do you live?
A. I live up at Watkins Branch.
Q. In the community of this property in quospage 227 ~ tion T
A. Yes.
Q. Are you acquainted with this business in question~
A. Yes, sir.
Q. And likewise arquainted with the Hadley Arrington
property directly across from itT
A. Yes, sir.
Q. I-Iave you dealt in real estate in addition to making appraisals 1
A. I lu1ve.
Q. Are you in position to state what would be a fair market
value of land in that community?
A. 1\rell, you are talking about this particular place.
Q. J will be in particular, but general.
A. Well, yes, and no. I think I know· the value of most of
the property.
Q. Have you undertaken to estimate what is the value so
that you can place a fair value on the property sou~ht to be
taken in this particular project belonging to the Bo"rrnans?

.--~'-'"·"
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L. W. Boyd.
A. Well, no, I haven't, not the B·o"rmans but I have the
adjoining land.
Q. Directly across the street from it?
A. Yes.
Q. Wouldn't that be comparable property so far as values
is concerned?
A. I think so.
Q. How much do you think would be the fair market value
of it per sqt1are foot, the Bowman property?
A. Well, I would think the first square foot
page 228 ~ would be worth more than the second or third
boing back-I ·would say $6 to $8 per square foot
on the first foot.
Q. Now, that cut off the present frontage, would it be more
valuable to the owner than it would be if the lot was not occupied?
A. No,v, with the building there would it be more valuable?
Q. Yes.
A. Yes, sir, I think so, a lot more.
Q. But if there was no building whatsoever, that still ·would
be a front just the same on unoccupied lot f
A. Yes, sir, but on a lot where the building is already there,
you don't have advantage of setting back or anything, allowing more space between the building and the highway or sidewalk.
The Court: You mean where the building is already on
it?
A. Yes, sir.
CROSS EXAMINATION.

I
II

Mr. Pobst:
Q. Six to $8.00 a foot for the first foot?
A. Yes, sir.
Q. V\7hy would the first foot be worth more than the next
foot, when the first one is taken, the highway is set over and
the next foot becomes the first one, does it not?
A. (none).
Q. Isn't the second foot still fronting on the highway?
A. (none).
page 229 ~ Q. 'Vhy not make it $10.001
A. That would be all right, I know a lot of it
that has run $10 a leniel foot.
Q. Tell me some that sold for $10 per square foot f
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L. W. Boyd.
A. The Presbyterians sold that lot up hereQ. Oh, that is leniel foot, going back to the river.
A. That is right but I still contend the first foot is the most
expensive foot.
Q. I wasn't asking you about the first foot, do you know
of any property that sold for $10.00 per square foot?

1\'Ir. Dennis: The bank property sold for more than that.
Mr. Pobst:
Q. That bank property is in the maddle of town, isn't it?
A. That is in the town of Grundy.
Q. This property is two miles above town, isn't it?
A. Approximately.
Q. Do you think they are of equal value?
A. No, I wouldn't say that.
Q. Well, I am asking you about comparable property.
A. Well, my contention is this, the front of it is 'vorth more
than the bae.k and it would decrease as you go back.
Q. What would it be worth, after the front foot comes off 1
A. About $2.00 less, and when you get back on the river
bank it wouldn't be worth anything.
Q. "\Veil, when you got back 10 feet, it w·ouldn't be worth
anything, would it?
page 231 ~ A. Yes, it w-ould.
Q. Hop, do you know what an acre or half acre.
would bring at tha.t priceY It would make a quarter million
dollars for half an acre, wouldn't itT
A. We are not dealing in acres.
Q. "\Ye are dealing· in square feet.
A. We are dealing in lots.
DIRECT EXAMINATION.
Mr. Dennis:
Q. 1\fr. Boyd, did I understand you to say the farther back
you got on a lot, the less it would be worth?
A. That is right.
Q. In other words, the back of 1virs. Boyman 's property
w·oulcl not be as valuable as the front?
A. T·hat is right.
Q. And the back property would not be as valuable as t11e
front is true in these other lots?
A. That is exactly what I am speaking about.
Witness stood aside.
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FR.ED SI-IORTT,
tl1e next witness, being first duly sworn, was examined and
testified as follows:
DIRECT

EXA~IIN.ATION.

Mr. Dennis:
Q. ~Ir. Shortt (interrupted).
page 232 ~

J\fr. Pobst: 'Ye will admit his qualifications.

1\tir. Dennis:
Q. Mr. Shortt, do you know the Bowman restaurant property?
.A. Yes, sir.
Q. Have you looked at tl1at for the purpose of appraising
its value?
A. No, sir.
Q. Are you acquainted with properties in tl1at communityf
A. Fairly.
Q. .Are you able to place a value per square footA. Of course that. depends on the location of the lot-take
the value as a whole, I don't suppose you would divide the
lot up.
Q. No, I am talking about the 2% foot strip that is being
taken by the Highway, off the front of the Bowman property.
The Court: He n1eans 2112 along tl1e front.
A. '\Veil, I would say a couple dollars or $2.50 per square
foot.
1\fr. Dennis:
Q. '\Vould that be of equal value to that across the street
of Mr. Dellinger's?
A. Yes.
Q. Do you lmo"r how much they paid for that option?
A. No, sir.
Q. Haven't you hea1·u what they paid?
.A. No, sir.
page 233 r .A.. Did you sell some right of way to them?
A. I did.Q. What did they pay you per square foot'
A. I don't have those figures by me, I don't remember the
price per square foot.
Q. How long a st1·ip did you have?
.j

~
i~

}
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A. About 200 or 200 and something.
Q. Along the highway 1
A. Along the highway a.nd about 5 feet wide on the upper
end and 7 feet on the lower end, I believe.
Q. How much did they pay you for that strip?
A. $3,000.00.
Q. Tha.t is considerably more than $2.00 per square foot,
isn't it?
A. I haven't considered it by the square foot.
Q. And the State paid that voluntarilyl
A. "'\Vell, we traded.
CROSS EXAl\1INATION.
1\{r. Pobst:
Q. vVhere is that?
A. A.maco Service Station at Cow Town.
Q. There were a lot of other things involved besides the
strip of land, wasn't there 7
A. Yes, there wa.s.
Q. How much did they pay you for your land f
A. $3,000.00.
Q. With the other things involved?
A. "\Yell, there was other consideration.
page 234 ~ Q. All right, tell n1e what they paid for your
land?
A. $3,000.00.
Q. And there 'vere other things involved?
A. I don't have those figures with me, you may have it
there but there·'\\ras $1,940 which was paid in damage-that is
plus the $3,000.00, $1,940 for loss of rent which we-,ve had
the place rented to American Oil Company and they reduced
our reduced that 111uch and they paid us that as damages.
Q. Do you know that Dillenger lot that 'vas sold, clo you
]\now ho'v many square feet that was in itf
A. No.
Q. Well, the evidence is that there was about 166 x 160 and
it comes out about 24,000 square feet, is that about comparable to this?
A. In values in that vicinity.
Q. Well, that was sold for approximately $1.00 a foot,
wa.sn 't it, per square foot?
A. vVell, it may have been, at the time that was soldyou mean when Delling·er bought it, what he paid for it?
Q. Yes.
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A. Well, that is probably, that may be what he paid for
it.
Q. That was just a few months ago, perhaps a year!
A. 'It has been over two years, I believe.
RE-DIRECT EXAMINATION.

Q. Mr. Shortt, you stated that there was $1,940.00 for loss
of rent, didn't they pay you considerably more than $4,940.00
for your property?
page 235 ~ A. No, sir, that is all they paid me, the records
will show, I mean it is here on record.
The Court:
Q. How all!uch did you say they took Y
A. I believe it was five feet on the eastern-that is going
east and seven or seven and one-half feet on the west, I believe
tha.t is correct.
Mr. Weller (One of Commissioners):
Q. How about the frontage Y
A. It is over 200 feet I an1 fairly sure.
Mr. Dennis:
Q. On the Dellinger property, isn't it a fact the first few
feet fronting on what is known as Watkins Street more
valuable and further back from the road the less the value?
A. Yes, sir, I consider the front part of a.ny lot is worth
more.
Q. Then a total average of the square footage of the lot
would not be a true value of the front of the property?
A. Not in my estimation.
RE-CROSS EXAl\IINATION.
1\ir. Pobst:
Q. Mr. Shortt, if they take 2% feet off a 110 foot lot, the
balance of the lot fronts on the street, you haven't disjoined
it, when you take the first 2lf2, then the next 2% feet moves
up, doesn't it?
A. No, sir, you haven't got the depth in your lot then.
Q. Well, instead of having 110 feet, you will have 107%, is
there anything built on the backY
page 236 ~ A. In some places.
Q. Well, I am talking about the Bowman prop-
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erty, is tha.t c.overed up all the way?
·
A. No, sir, that is certainly problematical I would say, how
much it would decrease.
Q. I agree with you, it is very problematical. Stand aside.
'Vitness stood aside.
Mr. Dennis: Your Ilonor, we have made a bone fida effort
to get the Dellingers here, they knew they were going to be
used and voluntarily left the jurisdiction of this court. Unless you will allow me to call the man that traded with him we
would like to have their evidence.
The Court: The court doesn't have to let you do it, you
ought to know it, Mr. Dennis, you have that right.
Mr. Dennis : Mr. Harrison, come around.
~Ir. Pobst: Now that is as to the Bowman property?
Mr. Dennis: You said it would apply to all the cases ·where
it might be applicable.
page 237 } ~{r. Pobst: All right.
E. 1\L HARRISON,
being first duly s'vorn, was examined and testified as follows:
DIRECT

EXA~IINATION.

By Mr. Dennis:
Q. Mr. Harrison, did you make the deal with Earl Dellinger?
A. I did.
Q. How many square feet was acquired from Ear1 Dellinger
along this same property, lot opposite the Hadley Arrington
garage?
The Court: Mr. Dennis, do you mean by your question
the square feet taken by the Highway?
~{r. Dennis: Yes, sir, just the part taken.
A. We took 10501h square feet, that is on all four parcels.
Q. And how much did you pay for that t
A. We paid 50¢ per square foot.
Q. Didn't you pay him $5,000.00?
A. We paid total of $5,000.00 but that is for ali-I would
like to break that down. The land is itemized a.t 50¢ per
square foot, and we paid for white board fence $90.00; 233
square feet in item No. 123 at 50¢-$116.50, 6 rods white

.. l '
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board fence $90.00-for that particular parcel $206.50; Item
No. 124, 125 square feet of land at 50¢ per square foot$62.50.
Q. Where is that piece 1
~1:r. vVillia1ns : Tha.t is the parcel the dwelling
sets on, the brick house.
:1\fr. Harrison: That is right.

page 238

~

By lVIr. Dennis :
Q. Isn't that the one where the board fence was torn down~
A. Two items.
Q. One was a vacant lot down next to ~Ir. Elswick then one
do'"-n next to where his dwelling sits?
A. Yes, and for fence taken $135.00.
Q. And was there a used car lot?
A. That is right, we had 442¥2 square feet at 50¢-$221.25,
to loss of wall, 170 foot wall, average heig·ht 3% feet, it was a
stone wall, $3,089. 75.
Q. For that stone wall f
A. Yes, sir, now for the total of that part $3311.00.
The Court: Where was this stone wall f
· A. The used car lot, facing existing right of way, on his
property adjacent to our exis·ting right of way along there,
the front running all the 'vay.
N o'v for the last item, that is in front of his place of
business, 250 square feet at 50¢ $125.00; for moving gas
pumps and tanks $1250.00, total of $1375.00. Those four items
together total $5,000, and that is cash consideration we paid
him.
Q. And $135 of that 'vas for removing some board fence f
A. Yes, sir.
page 239 ~ Q. Where were the gas tanks moved?
A. They haven't been moved yet, but they do
have to be moved to clear minimum of 15 feet between them
and the highway right of way.
Q. And you gave hinn $1250 to n1ove them?
A. Yes, sir.
Q. The gas pumps at ~{r. Shelt.ons and 1\IIr. Arringtons
will have to be moved back too, wouldn't it cost equally as
much to move their tanks as it \vould Mr. Dellinger's?
Mr. Pobst: I don't think that ought to come in on this,
that will come up later.

i
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1\iir. Dennis: It will save repetition.
1\tir. Pobst: The evidence should not be so scattered.
The Court: You are dealing with the Arrington property?
~fr. Pobst: No, we were on the Bowman property, and he
introduced this in an effort to show we paid more than 50¢
per square foot for some of it.
The Court: It is admissible, but as I understand you
haven't got to the Arrington property yet.
By Mr. Dennis:
Q. The wall on 1\fr. Dellinger's property, wasn't that owned
by the town of Grundy~
page 240 ~ A. No, sir, our plans revealed it being on his
property.
Q. Do you have the plans heref
A. Yes, sir, the plans are here, that is, on. this particular
project.
Q. Tl1is lot opposite 1\:Ir. Arrington was n1ore or less a
swamp land, was it not 1
A. 1\tlr. Dellinger's 1
Q. Yes.
A. No, sir.
Q. How high was that wall¥
A. It slopedQ. "\'\7 asn't it only built up to support the sidewalk, the wall
you say you paid him the $3,000 for?
.A. (Referring to plans) Here is the 'vall in place-the
whole distance-a rock wall two feet high, that is what was
on the plans but our measurements of the wall revealed it
about three to three and one-half feet high.
Q. You state this is the rock wall in question (referring to
plans).
A. Yes, sir.
Q. And isn't this the existing· right of w·ay line and includes
that w·all entirely in the old road 1
A. (none)
Q. Then the wall belonged to the state to begin with?
A. It does reveal it a.t a certain distance, yes, sir.
Q. In other words, you paid him $3,000 for som.ething you
alreadv owned 1
~
A. Yes, it looks that way, a part at least.
page 241 ~ Q. And wasn't that put in there for the purpose
of concealing what you paid him for the right of
way?
A. No, sir.
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Q. The only thing in addition to that was the fence and
pumps, now, in addition to the $3089.00, which you paid for
something the State already owned, how much additional did
you pay for the land taken in the right of way T
A. If I have added correctly, I have $625.25 for land.
Q. That added together then makes a. total of $3714.70 for
1050 square feet of land or approximately $4.00 a square
foot, which you previously paid for other land in the same
community?
A. On the basis of 50¢.
Q. Doesn't your plan show you paid $3089 for something
you already owned?
A. The center line has been shifted here, there was a question of whether we owned it or he owned it, that is in the
middle.
The Court: When did you sltift the center line Y
A. On this survey here (indicating). Only a portion of the
wall is on the existing right of way.
By ~Ir. Dennis:
Q. Now·, if the land was worth $4.00 per square foot above
Mrs. Bowman 'sA. '\Ve itemized that land at 50¢, I testified it was 50¢.
Q. In addition to all that, haven't you done other things
to improve this car lot owned by Mr. Dellinger?
A. Here is the estimate, the Comnnonwealth
page 242 ~ provides a 25 foot length curb in front of his
gas tanks to prevent slope because I think there
was a raise there of couple feet or 18 inches.
Q. Didn't you in addition thereto fill in tl1e used car lot so
it would be in ·better shape?
A. That is right, sir, ·we extended his entrance to provide
him reasonable access. He is still going to have a steeper
entrance than he had.

CROSS EXAMINATION.
By 1\fr. Pobst:
·Q. 1\fr. Harrison, the wall there which we spoke of, was that
a protection to his property whether it was on or off the
right of way?
A. Certainly it was a protection for his property.

'Valter Brown v. S. D. May, State Highway Com.

E. M.

209

Iiat~rison.

Q. Was it cheaper for the state to pay him that or to build
another wall!
A. We would have to replace it or pay him for it and we
paid him for it and let him do it.

By Mr. Dennis·:
Q. Mr. Harrison, wasn't that wall in question, wasn't it
built by the Commonwealth of Virginia Department of Highways due to the fact they wanted to get the children off the
pavement, that wall and walk'
A. That I do not know, it is not to my knowledge.
By Mr. Pobst:
Q. ~Ir. Harrison, isn't it a fact that the State
Highway is paying approximately $80.00 a cubic
yard for the walls they construct~
A. That is right, sir, on most of our contracts it would
reveal that much.

page 243

~

By the Court :
Q. I don't understand you, what you said about shifting
the center line, what did that have to do with the property
line?
A. At the particular point the surveyed center line, as
shown on these plans, was shifted East into the Dillenger
property fron1 the eenter of the existing road.
Q. I und~rstood what he was asking you about was whether
or not that wall was on the property of the State, if it was
on there or was not on there, that is before you acquired
this recent strip they are now inquiring about in this proceeding.
A. There was a question who owned it, whether it was on us
or him1 but it reveals here there was a certain portion of the
wall on him on both ends.
Q. How much was on hin1 and how much was owned already
by the State, on the State's property already?
A. Well, the plans reveal here (interrupted)
~fr. Pobst: If Your I-Ionor please, I hope you understand
this is entirely collateral, he is trying to fix value-he is, still
on the Bowman land and h~ ha.s gotten across the street up to
the other end of the street" and down the street. This is a
property where they traded with parties, they have a right
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to do that, if they give them more than it is worth
page 244 }- it is immaterial, we are objecting to the whole
thing.
The Court: Neither side is paying any attention to the
proper rules of evidence. You had your witness to state what
they paid other people, and he has a right to cross examine
him now, you can't keep him from it now, since you put
yourself in that position.
Mr. Pobst: In one case? This is a particular case.
The Court : You undertook to establish partially at least
the market value of what you paid other people-they paid
other people for rights of way.
Mr. Pobst: We didn't take one isolated case, we made it
general.
The Court : This witness stated he never paid more than
a certain figure for rights of way, that is, for the part taken,
wouldn't he be entitled to contradict that if he could. As I
stated a moment ago, I don't think either one of you are going
according to proper rules of evidence. I am well aware of
these rules of evidence and I am here to rule on the admissibility of it, but if it is not admissible for one side it is not
admissible for the other side. I tried to make you gentlemen
understand that. They volunteered the information on yesterday near the beginning that for the land taken the true rule
for the fair market value at the time the property
page 245 ~ was taken-let the jury go out. (Commissioners
retired to their room at this time and the following proceedings were had in the absence of the Cmnmissioners).
The Court: The court is here to rule upon the evidence
and the admissibility of the evidence, and the rule of evidence
is clear enough if you gentlemen hadn't complicated it, but
both sides have put in evidence as to what was paid by the
State Highway Department for other land in the general
vieinity of the property which is under consideration in this
proceeding. As a n1atter of fact, I think the witnesses for the
State Highway Department, including Buchanan County, the
court called attention without being reques,ted to rule, certainly said enough to indicate you "rere going- afield by going
that far, but no one for either side paid any attention to
it. The Supreme Court in the case. of Appalachia1~ Power
Com,pat11JJ v. Gormatt, 191 Va., whic.h is comparatively recent
case, set forth the rule for determining the compensation to
be paid for the land taken, which is a fair market value of
the property at the time of the taking. It was also stated by
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the statute that in condemnation proc.eedings the test of
damages to the residue of the land that was not taken is the
difference in the value of the land imm:ediately before and immediately after it was taken. As to the admissibility of
allowing proof of sales of similar property to that in question
made at or about the time of the taking, the rule is that
where there is the proper deg-ree of similarity
page 246 ~ shown that that evidence is admissible. That is
stated in Seaborne Air Lines v. Chamblim et al.,
108 Va. 42, but this same case holds that holds that what the
party condemning has paid for other property is generally
incompetent, and the court states the reason, that it is not
ordinarily a free sale on the part of either one in a condemnation proceeding, the reason being obvious, of course,
it is not free because the State Highway Department has to
have it and the property owner knows that he has to let it go
or the State will take it, whether he wants them to take it or
not. As stated in that case,
''The fear of one party or the other to take the risk of
legal proceeding·s ordinarily results in the one party paying
more or the other taking less than is considered to be the
fair market value of the property. For these reasons such
sales would not seem to be competent evidence of value in any
case, whether in a proceeding by the same condemning party
or otherwise.''
So that states clearly what the law is, but you gentlemen
have made it so much more difficult now in the situation ''rhich
you have gotten it. In fairness now to both sides the court,
if it excluded any of the evidence in regard to these prices
paid by the State Highway Department., it would have to
exclude it all from both sides. Then the State Highway would
put itself in the position of offe.ring evidence and then objecting to the same kind of evidence from the other side. I
don't see that it makes any difference whether
page 247 ~ the witnesses state as to prices pa.id generally or
the prices paid to all from whom the State Highway Department has acquired land or whether they m:erely
mention particular instances, neither one is proper,_ the particular instance of any sale is not proper unless the proper
foundation is laid to show similaritv and the time and other
conditions. I want to do what is fair to both parties in this
proceeding. The onlv thin!t that I can see now that the court
could do, sinc.e all the evidence has gone before the Commis-
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sioners, is for the court to give the commissioners proper
instructions as to what evidence is proper for them to consider and what is not. I don't know of any other way.
Mr. Pobst: We can withdraw our objection to this question.
The Court : Of course if you do that there is nothing for
the court to rule on.
Mr. Pobst: All right, we will withdraw the objection, I
don't see tl1at it makes much difference anyway.
The Court : Let the Commissioners come in.
(Commissioners in and proceeding as follows)
The Court: You may proceed,

~Ir.

Dennis.

By Mr. Dennis:
Q. Mr. Harrison, were there any other side
page 248 r agreements made between you and Mr. Dillenger?
A. No, there was not.
Q. Didn't you 1nake an agree~nent with him tha.t you 'vould
not put a drain over him but would put it over l\fr. Arrington Y
A. No, sir, I did not.
Q. Is there a drain shown to be over his property 7
A. The plans indicate the drain being on l\fr. Arrington.
Q. Is there any up here (indicating on plans) f
A. We have put this pipe up here on the used car lot, of
course, that was shown on plans.
Q. Did you make your calculation there to show what
amount you actually paid him per square foot?
A. No, sir, I have not, I said 've paid him at the rate of
50¢ per square foot. I would like to add the grade was raised
considerably in front of his gas tanks.
Q. Y<>u are paying $1250 for that, aren't you?
A. No, sir, that was· only for moving his gas ta.nks.
RE-DIRECT E·XAl\fiNATION.

..

By Mr. Pollst:
Q. ~Ir. Harrison, isn't it a fact that the road at the time it
was constructed in front of this Dellinger lot was some two
or three feet or more above the level of the Dillenger lot?
A. It is considerably-will you please state that again f
Q. Isn't the level of the road above the Dillenger lot?
A. Yes, sir; it 'vas, their grade was cut. down.
Q. How high did Dellinger have to fill in?
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A. In leveling up for the sidewalk, for the side-

page 249

r walk, section it raised for the sidewalk above the
present entrance going into his property.

Q. Now, he had to fill his lot up to make it on the grade of

the road? did he?
A. He would have to fill his lot up considerably.
Q. Well, now, if he hadn't done that, what would happen?
A. Of course the shoulder would go back on him and it
·would be on a slope back into his property.
Q. The wall that was there, did that protect the dirt from
going over on him'
A. Yes, sir.
Q. And when you took it away you had to pay him for the
dirt, etc., going over on him Y
A. Certainly.
Q. Is filling a lot pretty expensive?
A. It is rather expensive.
Q. 'Vell, regardless of who the wall was on, you had to
protect him when you built the sidewalks~
A. That is right, it went beyond our proposed right of way,
and that was an easement, that was in the consideration too.
All those items were in the consideration when we paid him
the $5,000.
·
The Court: I don't understand just what you mean there,
did you protect his property?
A. No, sir, we paid him that in lieu of putting another wall
there to protect his property.
page 250

~

RE-CROSS EXAMINATION.

By Mr. Dennis:
Q. Mr. Harrison, didn't you put a. curb all along the new
highway up there?
A. That is right, for the whole job, I am talking about the
slope no"r·
Q. There would be no more slope any more than on any.
body else, would there?
A. Yes, there is a sidewalk there, we will slope it, the slope
'viii go beyond the normal 27% foot right of way.
Q. Going back to my original question, I said, do you know
if by putting a curb you prevent water running out on
peoples' property, don't you T
A. That is true.
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Q. And in that particular case, you would come right on
carrying the water into Watkins Branch 7
A. That is right.
Q. His lot was much lo,ver than the road level at the time
you went there?
A. Yes, sir.
Q. You built it up to the road level and made it better?
A. We didn't figure that up (interrupted)
Mr. Pobst: We object, he is misquoting the witness.
The Court: Did I understand you 'vere paying Dellinger
for doing that?
A. We had an easen1ent from Mr. Dellinger to
extend our slopes from the sidewalk, and that certainly was a part of the consideration for using
his lands for that, of course that supports the sidewalk, his
land is lower, he would have to fill it up to bring it up level.
pag·e 251

~

The Court : \Vas his lot already lower than the road, the
highway?
A. Yes, sir.
By J\fr. Dennis:
Q. But the filling was a part of the consideration in addition to the $5,000 paid him t
A. No, sir, that was in the road construction. However, we
had to pay him for the easement beyond the normal right of
way to put the slope on.
Q. And you paid him for filling that?
A. No, sir, we didn't pay him for filling that.

RE-RE-DIRECT

EXA~IINATION.

By Mr. Pobst:
Q. "\\That you mean to say is he filled it at his own expense
and you couldn't tear his wall out and leave him exposed,
his wall protected himl before, you paid the $3,089 and he filled
that in at his own expense, is that right?
A. Yes.
Witness stood aside.
J\{r. Pobst: That. is all.

vValter Brown v. S.D.

~lay,

State Highway Com.

215

H. W. Smith-W. M. Williams, Jr.
page 252

~

WHEREUPON, the following evidence was introduced on behalf of the Defendants :

H. W. S:MIT·H,
the next witness, being first duly sworn, was examined and
testified a.s follows:
DIRECT EXAMINATION.
By Mr. Dennis:
Q. Mr. Smith, were you a. member of the Town Council of
the Town of Grundy at the time the wall was built on the
Jackson property-for the purpose of designation, I will
designate it as the Dellinger used car lot?
A. Yes, sir.
Q. Did you enter into any negotiation as an official of the
town of Grundy to build that wall?
A. Not directly, indirecd:ly I did.
Q. You did erect the "Tall?
A. The Highway Department did.
Q. Who paid for it'
A. The Department of Highways.
Witness stood aside.
Mr. Dennis: That completes the evidence as to the Bowman property.
The Court: Gentlemen, as I understood you and lV[r. Dennis to state this morning this evidence is to apply to all the
different tracts, where it is applicable, is that rightY
l\1:r. Dennis: Yes, that is cor~ect, Your Honor.
pag·e 253 ~ l\1:r. Pobst: Yes, sir.
1\.{r. Pobst: Come around Mr. Williams.

"T.

l'I. WILLIAMS, JR.,
having been duly sworn, 'vas examined and testified as follows:

DIRECT EXAl\fiNATION.
By 1\{r. Pobst:
Q. Mr. Williams, will you state what distance the upper
corner of the Bown1an lot was from the highway right of way
as it was before you took the 2'% feet?
A. It was 16 feet.
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Q. Was that enough room to park an ordinary car perpendicular to the street T
A. No, sir, most cars now are longer than that.
Q. Well aren't they all except maybe the little ramblers?
A. Yes, some of the larks, ramblers, jeeps.
Q. :What about at the lower end of the lot, how wide was it
in there?
A. It 'vas 15 feet.
Q. And that is even less than the other?
A. Yes.
Q. How many cars can they park in front there parallel to
the road now T
A. Parallel to the curb, there is a 35 foot curb
page 254 ~ immediately in front so they could park 2 cars
parallel to the curb.
Q. And they could park one or two in what they call side
entrance?
A. I believe they could.
Q. Then could they park some out in the street level Y
A. Yes, sir.
Q. Could they do tha.t a.s it was?
A. Before we took the 2lh foot strip, there would be very
few cars you could park in there entirely off the highway
right of way line, they were using part of theirs and part of
the public property to park on.
CROSS EXAMINATION.
By :htir. Dennis:
Q. But there was ample space outside the hardtop to park
vertically there Y
A. Yes, sir.
Q..A.nd you say part of this has been taken up by an open
drive way, about 30 feet?
A. It is not 30 feet opening, there is a wide street on each
side of the building and there has been a 16 foot opening left
in each alley.
Q. So you can park one in each alley then T
A. No, you can park two parallel to the curb on the highway.
Q. If you had one in each alley both places would be
blocked so anyone back there wouldn't be able to get out Y
A.. You could park .one on each side of the alley and still
have room to pass.

Walter Brown v. S. D.l\fay, State Highway Com.

217

Brady Cllllnpbell.
RE-DIRECT EXAMINATION.
By Mr. Pobst:
~ As it was prior to taking of this 2¥2 foot
strip, when they parked perpendicular to the
State Highway in front of that building, the back end of the
car on all except very small ones would be on the highway
right of way, is that rightY
A. Yes, sir.
Q. .And now you can park two or three cars there in front
of her building, is that right?
A. You could park two cars parallel-she has a 50 foot lot
but if the car is 15 feet long, you could hardly get 3 cars in
there.
Q. Could you park two 1
A. Yes, sir.
Q. And then you could park two between her building and
the 2% foot strip taken Y
A. That is right.
Q. And you could park one or two in the back street?
A. As I see it that is correct, sir.

page 255

~

Witness stood aside.
Mr. Pobst: That is all.
Mr. Dennis : T·hat is all.
page 256 ~ 1\fr. Pobst: The next tract is Tract No. 16,
owned by Brady Campbell and Snoda Campbell.
Mr. Dennis: Come around Mr. Campbell.
BRADY CA:MPBELL,
being first duly sworn, was examined and testified as follows:
DIRECT EXiliiNATION.
By 1\fr. Dennis :
Q. You are ~Ir. Brady Campbell, the owner of Parcel
known as Tract No. 16 in the condemnation proceeding here f
A. Yes, I am.
Q. Now, in the petition it is alleged that the Ifighway Department is acquiring 245 square feet of your land for its
use in the construction of this new highway up there, now
what additional damage will you suffer by reason of this?
A. Well, from the turn of the stone wall between Compton
and I, they didn't extend the wall on, I talked to them a time
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or two about it and Mr. Miller finally agreed he would look
into it because Mr. Compton would have a slope and no wall,
and it slides off.
Q. Did you formerly have a wall in front of your property?
.A. About 75 feet wall straight across and Mr. Compton
didn't have any wall put back in and that leaves the dirt free
to slide.
Q. Then your damage is if they didn't build a wall to
prevent the dirt from eroding it will cause damage to your
property1
.page 257 ~ .A. Yes, it could because a lot of water comes
off that hill bacik of our house, and if they put a
wall up the side a sufficient distance to keep it from breaking
off next to 1\tir. Compton's it would be all right.
Q. What about your septic tank?
A. Well, in the slope from the stone wall back it is going
to leave it open, which I understand it is supposed to be
under the soil so far, 10 inches or 6 inches, I am not sure, but
there won't be sufficient dirt left on it the way it slopes.
Q. Did you first get a. permit from the Health Department
for installing your septic tank T
.A. Yes, sir, I did, lfr. Burch and a man out of Bristol were
there, and he drew up a map or brought and gave me a copy
there as to how it was to be done.
Q. And who is or was the sanitation officer?
A. Mr. Burch.
Q. Mr. J. G. Burch f
A. Yes, sir.
Q. I hand you a permit, dated July 5, 1957, signed by 1\•Ir.
J. G. Burch, is that the permit you got?
A. Yes, it is.
Q. The septic tank was an 8 foot tank, 8 feet in length, 4
feet in width, 5 feet in depth, capacity 1,000 g-allons with
three field lines, and to be 10 inches under soil, was your
septic tank put in according to those specifications I just read
A. Yes, sir, the contractor said he put it inpage 258

~

1\fr. Pobst: We object to wbat the contractor
said and move that ans,ver to be excluded.
The Court: The objection is sustained.

By Mr. Dennis:
Q. After the tank was put in, did Mr. Burch inspect it. the
tank to see that it was installed according to those specifications?
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A. He inspected it several times and told me when it was
completed it was ok., satisfactory to him.
Q. Is the septic tank in the shape he approved it nowY
A. Not now.
Q. Were any of the field lines disturbed?
A. The lower line is cut in about center, two or three joints
out and it looks like the whole entire field line will have to
be replaced.
Q. Have you had an estimate made of the total cost of
re-setting your septic tank Y
A. Yes, sir, I have.
Q. What other damage have you sustained because of this
work by the Highway Department?
A. I had two drain lines through the old original stone
wall. When the State put up the new wall they made a change
in those lines, they connected three inch lines to come into
one and there is a question of whether that is going to carry
that water off or not.

page 259

~

}.fr. Pobst: Well, we object to that and move
to exclude it. He says there is a. question of
whether it will carry the water.
A. Well, it didn't do it. The contractor fixed it the same
way and it backed up in front there, I had to have it fixed,
and then the State come along and put it in like the contractor put it in the first time and it wouldn't carry it.

The Court: The objection is overruled.
Bv Mr. Dennis:
~Q. In its present condition it backed up into your basement
then?
A. It did and I had to have it changed.
Q. And novlA. I a.m' uneasy every time it rains two or three days,
afraid it is going to back up in the basement again.
Q. 1\fr. Campbell, ho'v much did you originally pay for the
particular lot here, the property you ha.ve?
A. I paid $4,500 cash to Mr. Robert G. Gillespie.
Q. Since then have you made improvements to the area
tal{ en here?
A. Well, I went over that yard different times there and I
ha.ve had to have the soil improved, it had right much fine
rock on it, I 'vorked on it, sifted the dirt and got it in good

I
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Brady Campbell.
shape and now looks like it is crumbling in down against the
wall.
·
Q. What do you consider to b.e a fair price to a willing
seller for the property taken for the land per square foot Y
Mr. Pobst: We object.
The Court : The objection is overruled, I think
your question is not exactly accurate as to what
is the fair value, market value.

page 260

~

By Mr. Dennis:
Q. Are you acquainted ,vith values in that area Y
Mr. Pobst: He is the owner, we don't object on that
ground.
By Mr. Dennis:
Q. vVill you please state what you consider to be a fair
market value per square foot for the land taken from you by
the State Highway Department Y
A. This is the first real estate I have purchased in Buchanan
County and I have never sold any, but it was the most valuable part of my land, and I left space for IDiY yard in front of
my home, I think I ought to have $6.00 per square foot for
that.

CROSS

EXA~IINATION.

By Mr. Pobst:
Q. The Highway has damaged you a right smart, hasn't it,
}Ir. Campbell?
A. I consider it that way, I have had to wade mud to get to
my place.
Q. What is it going to be when they get it through, it will
be a big improvement over what you had, won't it?
A. I was satisfied the way it was.
Q. You were satisfied wading muddy places, and walking
up and down the road without the nice sidewalk that you
will have now?
page 261 ~ A. I have waded it for years and I could yet.
Q. You don't like improvements?
A. Yes, I like improvements.
Q. You don't appreciate good nioo steps going up from the
walk to your house?
A. I will wait to see themr.
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Q. Haven't you used your eyes, haven't you seen some of
the steps they have put in? Suppose they do put in concrete
steps as they have for people above and below there, will you
appreciate that Y
A. I will tell you I had my whole heart set on a drive way
and now I can't get it in there.
Q. )Vell, you didn't have one there Y
A.. I was just building- there.
Q. And you had a wall there~
A. Yes, but I could have done that the way it was.
Q. You can still do that, can't you¥
A. No, that won't be wide enough there now, three feet off
my land the way I measured it and it is 10 or 11 feet straight
down.
Q. This wall is not quite as high as the other one, is it?
A. It is in on my property deeper, the old was held back
the dirt better.
Q. How long had it been there f
A. I don't know.
Q. The 'vall they put in there certainly is a better wall than
the other one, it will be there forever, won't it'
page 262 } A. It is a nice wall but the other one answered
my purpose.
Q. You told then1 not to put the wall so high, didn't you?
A. Told then1 not to build it as high?
Q. Why yes, didn't you tell them not to build the wall as
bight
A. If there was any question about it, I can't recall it.
Q. What about the steps, you know they cost three or four
hundred dollars, and you l1ad none?
A. I had permission to use :h:fr. Gerald Arrington's steps,
I am just building there, can't g·et it all done at.once.
Q. V\T ell, you had no steps up there?
A. No.
Q. And they have left a place and will build you a niCe
set of steps up there!
A. I can't tell you.
The Court: You have the same proposition as we have
had heretofore, are the steps sho'vn on the plans?
Mr. Pobst: Yes, sir.
.
The Court: Well, if they are shown on the plans, the High~
way is obligated to put them in. They will have to be in the
improvements shown on the plan, and if they haven't done
it, they will have to.

j
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By 1\fr. Pobst:
Q. vVell, to get upon your property, you would have to have
put up those steps f
page 263 ~ A. I had planned to.
Q. And they \vould have cost you three or
$400.00, wouldn't theyY
A. While they are relieving me of that they are knocking
me out of car port I had meant to have there.
Q. How much did they take of your property Y
A. According to my measurement from the lower side of
n1y house to the outer part of the wall, they have taken three
feet.
Q. All right, you don't know whether the old wall was on
your property or on the state highway of way, do you Y
A. Mr. Harrison told n1e it was.
Q. We will let him testify. All rig·ht you have a. pair steps
and won't have to pay for them?
A. I don't have them yet.
Q. 'Vell the con rt says you will get them.
A. If the Court say they will, they will put them in.
Q. Mr. Campbell, you say that you put your septic tank
10 inches under the surface?
A. That was what it was supposed to be.
Q. I am asking you what was done, if you had it 10 inches
under the ground?
A. Well, the commissioners seen for the.mrselves how much
'vas covered.
Q. I will ask you again, please pay particular attention to
my question, after your septic tank was completed, was it 10
inches under the surfac.e?
A. It wasn't fully covered all the way 10 inches but it was
under, I guess three of four inches in shallowest places.
Q. The State hasn't uncovered anything on
page 264 ~backA. Yes, they did, they sloped the yard.
Q. They never cut off any of the septic tank?
A. No, but they disturbed the field lines.
Q. They sloped in ·on back to the edge of the tank, did they?
A. Here is Mr. Harrison's hand-writing on that a~reement
-we had some exceptions attached to it, he said the office
would not accept itQ. All rig·ht, let's see it.
Mr. Dennis: Those are the exceptions
..

I

~fr.

Harrison put
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in there and n{r. Can1pbell made a revision and stated what
he wanted.
By Mr. Pobst:
Q. How much further back of that are they going to slope
it?
A. I don't know how mueh further.
Q. Are they going to slope it back and uncover more of this
septic tank?
A. It looks like it will be, some of the edge is showing now.
Q. Now, isn't it a. fact you knew the Highway was going
to take 2% feet at the time you put in the septic tank¥
A. At the time I didn't know they were going to take any at
all.
Q. You knew they were going to take smne of your land,
didn't you 1
A. Vv ell, I found out they did take it.
Q. Please answer my question, you knew they were going
to take son1e of your land, didn't you~
A. At the time they said they were going to take it, I tried
to reach an a.g·reement with him.
page 265 ~ Q. And knowing that you went ahead and had
your tank put in where you did 1
A. 'Vell, Mr. Harrison asked me to leave off the field line.
Q. When you talked to him your septic tank was not in?
A. Not the first time I talked to· himt.
Q. The first time he talked to you, he told you the State
was going to take some of your land and wanted you to agree
to it, didn't he 1
A. He tried to get me to agree.
Q. And the first talk you had, you had not put in the septic
tank?
A. No, it was not in but it was in the plans and I had the
contractor there.
Q. Couldn't you put it back 2% feet further on the l1ill?
A. Well, we had done made contract.
Q. I asked you if you couldn't have put it back 2% feet?
A. I could have but tha.t wasn't in the contract.
Q. Would it have been more expensive?
A. The slope was there and to move it back he would have
had to move more dirt, and hauling material.
Q. He would have had to have hauled the n1aterial back
21;2 feet further?
·
A. (None).
Q. That would have been 21;2 feet closer to your house?
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A. Yes.
RE:.DIRECT EXA:NIINATION.
1\IIr. Dennis :

Q. Did I understand you to state that this was
the permit given you by the Department of Public
Health of Buchanan County, and you let the contract according· to that permit and it was accepted by him?
A. That is right.

page 266

~

"\Vitness stood aside.
PERCY ·v. DENNIS, ,JR.,
the next witness, being first duly sworn, was examined and
testified as follows:
DIRECT EXAl\tiiNATION.
1\{r. Dennis :
Q. In your en1ployment with 1\llingo Lime & Lumber Company, will you state if you make estimates of construction and
what-nots?
A. Yes, sir.
Q. vYere you called up by Brady Can1pbell to estin1ate on
what it would cost to re-construct this septic tank and lay the
field line that has been destroyed f
1\Ir. Pobst: We object because it hasn't been .shown necessary to do all that.
The Court: Is the septic blnk on the part taken?
Mr. Dennis: The septic tank is outside the area taken, but
it was supposed to be 10 inches under soil and it has to he
laid so it will be.
page 267 ~ Mr. Pobst: That is what you say, you haven't
proven it.
Mr. Dennis: We have made a prima facie caseThe Court: That is a n1atter of conflict of evidence, he
may answer.
:r\Ir. Pobst: Exception.
A. Well, what 1\fr. Campbell asked me to estin1ate the cost
on, it would be $266.30, according to this estimate.
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E\ M. Harrison.
Mr. Joe Breeding: Does that include just laying one field
line?

A. No, it would be taking up and re-building it, if you
change the position of the :field lines, you will have to change
the position all the way through.
Q. And he could do all that for $266.007
~- He could use his old :field lines, his old material.
Mr. Dennis:
Q. He would be using his old material and it would be
$266.307

A. Yes, sir.
Witness stood aside.
~fr. Dennis: Is there any question as to the old wall being
substantial, we have the man here who built it 7
The Court: }fr. Dennis, this property that is taken by the
State Highway doesn't go out as far as the septic
page 268 ~ tank, does itT
Mr. Dennis: It destroys one :field line.
The Court: It does not go out and take the tank or any
part of it?
Mr. Dennis: The Comm;ission saw it, it does destroy one
:field line and the tank is above ground and according to their
permit, it must be 10 inches under soil.
}fr. Pobst: "\Veil, ~fr. Campbell says himself it wasn't 10
inches under ground.
1\{r. Dennis: It was put in and accepted.

E. M. HARRISON,
being first duly sworn, was examined and testified as follows:
DIR.ECT EXAl\:fiNATION.
1\tir. Dennis:
Q. J.\lfr. Harrison, you were upon the premises and talked
to 1\fr. Campbell, w·ere you there before any construction was
done?
A. You mean construction of the septic system?
Q. Any construction of the Highway?
A. Yes, sir, I was.
Q. Was any part of that septic tank exposed above the soil
at that timeY
!

J
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E. M. Harrison.
A. The first time I contacted Mr. Campbell, he was in the
process of constructing the tank, he didn't have a
page 269 ~ cover on it when I saw him then, neither did he
have field lines, he had trenc.hes there at the time
I contacted him, I advised him1 that our easement 'vould extent to the edge of his field line, then I had stakes set to show
him where it would be and I asked him at the time if he would
move his lines back just a little bit in order that it wouldn.'t
interfere or encroach on the wall. l-Ie told n1c at the tin1e .
he had contracted it and he wouldn't change it.
Q. In other w·ords, he would have had to have voided the
contract and 1nade a new one Y
A. That is what he told me.
Q. Now, by reason of that construction l)eing done bas it
not exposed the septic tank to public view passing the highway?
A. I don't think our construction has exposed it. It looks
to me like by sloping his yard he hhnself has cut it down to
where it would be exposed.
Q. It is exposed?
A. It is exposed but it is our construc.tion policy to fill back
in behind the wall, it won't be exposed because we will fill in
there.
Q. Do you agree that you will re-fill in there?
.l\.. 'V e will go back behind the wall and fill back to the
septic tank.

1vir. Dennis: If that is done we will agree we will not
claim for the tile.
The Court : V\That I would like to know is
page 270 ~ 'vhether or not it is necessary to take that tank up
and re-place it, why can't you just put n1ore dirt
on top of it?
1vir. Dennis: I told him if they would fill in there, then the
only thing left there would be the field line they destroyed.
The Court: Well, if they don't do it, why can't you put
more dirt on it'
1\!Ir. Dennis: Because they are the ones that destroyed it.
The Court: You don't claim1 it has been destroyed, except.
one of the field lines, I mean the tank, why go to the trouble
of building a ne"r tank when all you have to do is cover it up,
and you know the land owner is to minimize the damag·e, not
to increase it?

t
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E. M. Harrison.
Mr. Dennis:
Q. You first went to him to make a contract on acquiring
the land you were taking?
A. I went to him different times.
Q. You went different times?
A. Yes, I attempted to negotiate an agreement and left
that with Mr. Campbell.
Q. Didn't he agree to accept it, with this agreement that
the party of the second part further agrees to leave said
premises in as good condition as found and further agreed to
repair or replace such items as are damaged or destroyed, by
said construction, and you refused to accept it~
page 271 ~ A. Our office refused to let us take that agreement like that.
CROSS EXAMINATION.
Mr. Pobst:
Q. ~Ir. Harrison, is it not a fact that the Highway Department has already decided and agreed to heighten that wall
four more feet?
A. We were aimed to go up higher, but ].{r. Campbell asked
us to stop there.
Q. You 1nean while you were constructing it?
A. We would have gone higher had he not stopped us.
Q. And he stopped you and said he didn't want it any
hig·her?
A. That is right, that is what the inspector told me.
Q. Does it sho'v on your plans. for the Highway to build
concrete steps?
A. Yes, sir.
Q. That will be off the Highway?
A. Yes, sir.
Q. 1Vill it serve anybody except ~{r. Campbell and his
family?
A. No, sir.
Q. How 1nuch will they cost?
Mr. Dennis: We object.
The Court: Objection overruled.
Mr. Dennis : · We save the exception.
A. I don't know how many steps will be but I
page 272 } would. say around $250.00 to $300.00 to put the
steps 1n.

1
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Mr. Dennis: We move to exclude his answer.
The Court: I don't see any materiality of the cost for if
they were going to do thatMr. Pobst: It is the character of the steps, are they to be of
concrete?

.A. They will be concrete, just like others we have put in.
Q. What else will they do with the hankY
.A. We will fill in behind the wall and slope it and seed it.
The Court: You may show the character of the steps.
Mr. Pobst:
Q. Is there any reason why that present septic tank couldn't
be covered up the required height f
A. I couldn't see no reason why it couldn't be done.
Q. Is it a part of your duty to come in constant contact
with septic tanks 1
A. Quite a lot.
Q. Do you see any reason why he couldn't put some dirt
on it and make it all right?
A. I see none.
Q. And do you see any reason why his field lines can't be
set back a little?
A. I think the adjustment possible-I am not sure if they
have have been made but I see no reason why he couldn't
move them back just a little bit.
page 273

~

Ti1e Court :
Q. Do you think you could move and change the
field line without having to move the tank?
A. Yes, sir, ·we had had it done on numerous occasions
where we touch them a little bit, without having to do the
whole thing over.
Q. He spoke of a drive-way up to the level of his house,
was that practical before the highway took the property
there?
A. No, sir, it was not, he asked me to give him an entrance
and drive-way there, .but it would have been suicide for him
comin~ out of there on the curve as it is.
Q. How much of this land is being taken?
A. Two and one-half feet.
Q. Did you ever set any stake showing himt you were taking
three feetf
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A. No, sir, we had stakes set on 2% feet, plus easement
stakes.
Mr. Dennis:
Q. Mr. Harrison, prior to the taking of the 2% feet, would
the grade have been any greater than at R. V. Venable's house
or to Mr. Sutherland's houseY
A. ~Ir. Sutherland goes up street to his property.
Mr. Weller:
Q. Do you intend to replace that field line?
A. Yes, sir, we will make the adjustment, it would have
been our intention to adjust that.
Mr. Dennis: That is in the plans and specifications. now,
is itf
page 275

~

A. No, sir, but that was what I was trying to
make an agreement with Mr. Campbell, I said we
would make adjustment of the field line.
The Court: The same proposition-if they are not shown
on the plans, unless it is specifically agreed here now that you
will put it in, that it will be put in by the State, unless that is
agreed or shown on the plans one or the other, the property
owner would have to do it, if you don't consent, and the
Commissioners will take that into consideration.
Mr. Dennis : We are willing to let the Commission take
that into consideration and let Mr. Campbell put it in.
Mr. Pobst: Let them take that into consideration.
Mr. Joe Breeding: How about the fill behind the rock
wall?
Mr. Pobst: The State does that, that is on the plans.
The Court: In other words the State Highway is now
stipulating· that they will not put in the field line 1 The Corn~
missioners will consider that as an item of damage?
Mr. Pobst: That is right.
.
Mr. Weller: How about the fill in behind the rock wall and
seeing?
Mr. Pobst: The State will do that.
page 275a ~ Mr. Dennts: Fill in so that the septic tank will
not be exposed?
Mr. Pobst: That is all.
Mr. Dennis: We are through.
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Bill Griffith.
page 276

~

}fr. Pobst: The next tract is Tract No. 17 belonging to Ona Griffith.
The Court: All right, proceed.

BILL GRIFFITH,
the next witness, being first duly sworn, was examined and
testified as follows :
DIR.ECT EXAMINATION.
Mr. Dennis:
Q. You are the husband of Ona Griffith, the owner of Tract
referred to as Tract 17 in this conden1nation proceeding, is
that correct?
A. I am.
Q.· And according to their petition the State is seeking to
acquire 472.5 square feet of your land, is that right?
A. Right.
Q. \Vhat other damage is done in addition to the land
taken?
A. Well, as of right noVtr, there is none till they get to
n1ine, the highway is not to me yet. They quit before they
got there. The portion of land they will take, they are going
to construct the sidewalk on and it will put the sidewalk
above the entrance to my door. The sidewalk con1es to within
six inches of my front fruit stand. I don't know exactly
how high that will be, they haven't told me yet.
Q. But they explained to you the curb will be elevated?
A. Yes, sir, and one of them stated it would take steps to go
down into my place of business.
Q. Which one was it told you that?
page 277 ~ A. There have been two or three there to see
rn:e.
Q. Was this 1\fr. Harrison one of the men?
A. He has been there to see me.
Q. What will you have to do to your building to make it
level with the road Y
A. \V e will have to raise t11e floor and we will have to raise
the roof and we will l1a:ve to build a wall and fix the outside
so it won't rot the building; we will have to build three steps,
and if it is as high as they say it is and as close as they say,
we will have to take out a picture window too.
·
Q. Have you had estimates made of what that will cost
you?
A. Yes, sir.
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11ill lirilrith.
Q. What was the total costY
Mr. Pobst: Have you got the man that made them?
()

A. Yes, sir, I have a walk-in-cooler in my place and Mr.
Dennis has his signed statement there which I believe he
stated $176.00 for taking· down the walk-in-cooler and replacing it back.
Q. And moving your store out of the building, you have an
estimate here for that, how much Y
A. I believe that was $400.00.
Q. And then you do have Edd Ratliff and Fred Shortt here
to testifyf
A. They are the ones that estimated that.
Q. Then will it. he necessary for you to do these things
when they have finished the highway by your
page 278 ~ property?
A. It will or I will be out of business.
CROSS EXAMINATION.
1\fr. Pobst:
Q. Now, the $176 itemA. That is for taking down a 6 by 8 walk-in cooler, when
we raise the floor tl1is cooler will have to be taken down, torn
apart and re-assen1bled back on the new floor.
Q. What do you have to raise the floor f{)r?
A. To raise it up, they advised me that we would be under
the highway.
Q. As a matter of fact they have cut down 1.2 feet there,
haven't they?
A. I don't know.
Q. I mean they are raising it 1.2 feet, about 12% inches, is
that right?
A. "\Yell, if that is right.
Q. Then why wo-q)d you have to have three steps, you would
just have to take one step down 7 inches and then on the
floor'
A. If it was 14 inches you are going to build one step
there-is that all it takes 1
Q. Well, you would have a 7 inch riser then one up 7 inches
and another half inch?
A. That is two steps.
Q. The other would be up to your sidewalk?
A. That is two steps.

__J.
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Q. You would put in two steps?
A. Yes, sir.
page 279 ~ Q. You said something about the sidewalk
coming within six inches of%omething?
A. It is within six inches of my bins, that is my building.
Q. Your bins are just something temporary, things to hold
vegetables outside your house?
A. That is right, my display.
Q. How far would the sidewalk be from your house 1
A. Their marks there are within six inches of the bins,
those bins are a part of my house.
Q. They are outside the house?
A. They are a part of my business.
Q. Well, you are already under the road a little bit, aren't
you?
A. I am· after they filled in to keep the level of the road
there, I am 4 inches under.
Q. Who filled in, when you said "they'' filled in, who T
A. I filled it in.
Q. They didn't fill it in?
A. No, sir.
Q. You were a little under the road?
A. Yes, and after they put me under the road 14 inches
moreQ. I asked you how far it would be fron1 the sidewalk to the
edge of your house, not to the edge of the bins?
A. The bins will be two feet wide, so it would be two feet
six inches from the house.
Q. How do you kno'v it will he that close?
A. They put the markers there and told me it would be
there.
Q. After they put in stakes?
page 280 ~ A. Yes, sir.
Q. And you don't know what it is?
A. If I can't take their word as to where it is going, whose
.
word are you going to take?
Q. Well, now there is $168 and that $400 iten1, w·hat is that ·
for?
A. Well, whenever you take the roof off a building, and yon
have five or $6,000 w·orth of stuff in there, you will move it, I
guess.
Q. Why take the roof off f
A. Whenever the floor is raised, you will have to.
Q. What is the $400 for?
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A. For ren1oving the stock.
Mr. Pobst: Now, Your Honor 'please, we move to exclude
the evidence as to moving his stock and moving his cooler,
because the elevation of the highway is 14 inches is not an
element of damage.
~fr. Dennis: Your Honor, as the court knows, they are on a
curve and the road will be elevated towards his building, it
is 14 inches higher, the sidewalk will be right against the
building, nobody can step out of that down 14 inches without
endangering their lives, so it will be necessary to raise the
floor 14 inches, and that calls for tearing down and reconstructing the freezer, equipment, removal of the stock while
this work is being done.
Mr. Joe Breeding: At this point does the State
page 281 ~ Highway take or are they condemning any of his
property?
1\fr. Post: The only thing they are condemning here is the
easen1ent to put the slope on, and that doesn't touch his
building.
J\lfr. Dennis : They are raising the road 14 inches.
The Court: They are acquiring no land there Y
Mr. Dennis: No land at that particular point.
The Court : Are they condemning any of this man's property?
Mr. Dennis: Yes, sir, 4721h feet.
1\ir. Pobst: If Your Honor please, that is where it is vacant,
above this building, and another thing the sidewalk is six
feet from the building; until you pass the building no property of his is being taken, then it widens out and does take
some of his property.
A. That is at the upper end of the dwelling.
The Court: 'Vhat I want to know is, along there where this
building- is located, is the State Highway acquiring any additional land 'there?
·
page 282 ~ 1\fr. Pobst: Let him (Mr. Harrison) state. It
.
is my understanding they are not acquiring anything in front of the building; it is also my information that
the widm,oalk will be six feet away from the present building.
The Court: That ought to be made clear before we go any
fudher. ThP engineer will have to explain it.
'Yitness stood aside.
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(Lunch Hour).
AFTERNOON SESSION
1:35 P. ~f.
The Court: You 1nay proceed.

E. lvf. HARRISON,
being duly sworn, was examined and testified as follows :
DIRECT EXAl\lliNATION.
~1:r.

Dennis :
Q. Mr. Harrison, in your capacity as the ag-ent for the Department of Highways and as an engineer, did you explain
to Mr. Griffith the additional elevation of the highway in front
of his place by reason of the construction of the road there,
. what it would be?
A. Yes, sir, I did, from our cross sections.
Q. Now, will you explain that to the Commissioners, ho'v
1nnch higher the road will be in front of his doorwayf
A. The road edge (interrupted).
page 283

~

The Court: I understood you were objecting~fr. Pobst: I have found out some facts so that it is not
objectionable, it is not to be changed.
The Court: Do you mean the highway is no higher!
l\rir. Dennis: Do you mean the new constructed hig:hwav
will not be any higher than it is at the present time?'
·
1\fr. Pobst: That is right.
Mr. Dennis: All right, go ahead and tell whnt you tolrl
him.
A. I told him this, that. according to the cro~s-sections it
was 1.2 feet higher than the present ground level. The contention l1ere is we own the existing right of way there and
are not getting· a.ny additional land, and if we extended our
shoulder out to our standard, which we could, then the elevation 'vould be much hi2·her than this 1.2 feet. which we will be
raisin~ for the sidewalk.
·
Q. Doesn't that in effect make a snite wall OJ' spite fence,
comin~ out of his place into the road, a barrier?
A. Certainly he would l1ave to put up a step or so.
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Q. But if the road were not much 14 inches higher that
would not be required?
A. No.
page 284 ~ Q. It is not required now 1
A. No.
CROSS EXA:NIINATION.

J\{r. Pobst:
Q. The center of the road bed, is it being raised any at all?
A. The way this section is being built, leveling up, average
right at that point where y,ou go over the road a little bit, it is
being cut down but your center is raising 3/lOth foot.
Q. As a matter of fact, isn't this what is happening, the
shoulder of the road has never been built up clear to the
right of way line?
A. No, sir, not to rmy knowledge.
Q. And now, if you build that shoulder up on the right of
way you already own, it will be 1.2 feet higher~
A. I 'vould say it will be som~where near that.
Q. But in front of the building you are taking no new land,
is that right?
A. Yes, sir.
Q. How far is the river side of the sidewalk frmn the main
building, not the boxes or bins there?
A. Downstream side six feet, near the middle of his building it would be seven feet.
Q. And the upper side, how much would it be?
A. On the upper side it would be approximately 91h feet by
scale.
Q. ].{r. Griffith said that you pointed out to him that the
sidewalk would come about six inches in front of his fruit
bins, what have you to say about that?
page 285 ~ A. It doesn't show here his hins, if he has them
in front of his building. I don't recall exactly,
but it does show the distance approximately 7 feet from his
building.
Q. And the closest place, the right-hand side, ascending, of
his building it will be 6 feet?
A. Yes-I would like to correct myself, I was thinking about
25 feet-it is 271h feet, the existing· right of way, it would be
31h. feet.
Q. Its always been 271;'2 feet?
A. Yes, we own more rig·ht of way at tha.t particular point.

l
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}lr. Dennis :
Q. Mr. Harrison, according to the map, you have showing
his boundary line, what is the distance from1 the lower end to
the upper end 7
A. 189 feet.
Q. And the widest strip that yo~ are taking is 2% feet?
Mr. Pobst:
Mr. Dennis:
Mr. Pobst:
The Court:
Mr. Pobst:

Objection, he just said he wasn't taking any.
I am asking himYou are misquoting him.
That depends on what he means.
Are you taking some above the building?

A. Yes, sir.

page 286

~ ~Ir.

Dennis:
Q. The entire distance is 189 feet, is that right?
A. Yes, but on the up-stream side.
Q. On the up-stream side of his property?
A. Yes, and it narrows down to 0.

The Court: It comes to nothing before it gets into the
building?
A. Just as you get to the building, coming down the road, it
comes to 0.
Q. And will you multiply 189 by 2% and give us ·what that
isY
Mr. Pobst: We object.
1Yir. Dennis: Your petition states they. are taking 472lf2
feet, and 189 multiplied by 2%The Court: It is not 2112 all the way but it comes down to 0.
Mr. Dennis: Mr. Harrison, will you advise His Honor and
the Commission how many feet in width the strip is you are
acquiring on the upper end f
A. ""Te are taking 472% sQuare feet.
Q. I am asldng you the width of the strip you are taking?
A. It is 2% feet.
Q. And how many at the lower end?
A. Zero.
Q. Why are you asking- for 4721h feet then?
page 287 ~ A. Our office l1as erred, and we failed to detect it, it won't fig-ure that much, what we are
getting.

!
t.
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The Court: What is the actual square feet you are getting Y
A. We will have to calculate that-246lh square feet.
Mr. Pobst: They cannot take more than that plan, regardless of the square feet Y
A. That is right.
Q.. They are bound by the plans, even if it had an error on
it, is that right?
A. Yes, sir.
The Court: They are not bound by the number of square
feet, that is an error in calculation-if you calculate it according to square feet-"That they are doing they are taking
it according to what the plans show.
Mr. Dennis:
Q. At the extreme lower end down next to Mr. Marshall
Looney, what is that 31 feet?
A. That shows the distance from the center line to his building.
Q. Then how far would that present right of way be from
the building at that pointY
A. That would be 3% feet at that point.
Q. Then that swings to the left up the highway?
A. Yes and a.t this point here it would be 41h where I said

7.

page 288

~

Q. Did you calculate the entire length of the
building as shown on the plans Y
A. Eighty-eight feet long.

The Court: It states in the petition the number of square
feet different.
Mr. Pobst: Yes, sir, it is just about half, they have taken
the 21h foot strip all the way down.
l\IIr. Dennis:
Q. Mr. Harrison, il:Ir. Looney's adjoining property, how
wide a strip did you have to take in front of his property?
A. It is a similar situation, right at the beginning, where
he joins 1\fr. Griffith, we weren't getting anything from him
at that point.
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1\fr. Pobst: We object, we don't see what that has to do
with this.
1\{r. Dennis: It is adjoining property.
};Ir. Pobst:
Q. Isn't it a fact that the old right of way at some places
was 55 feet And some places 50 feet and so1m·e perhaps 60?
A. Yes and even n1ore.
1\{r. Dennis:
Q. But the width of the right of way is on the hillside where
they had to acquire additional for slopes or slides, the wider
rights of way?
.lL That is where it goes up.
Q. Some places you will have 200 feet? But not within this
project?
page 289 ~ A. No.
Mr. Porterfield:
Q. The other afternoon, when we were on the side, on the
downstream corner, smueone pointed out a marker near the
building on a tree, was that an easement 1narker?
A. It might have been n1e mentioned something about a
concrete marker, it was a concrete marker near the corner
of his building.
Q. Is that the property line or is it back three feet frmn
that'~

A. That would be the existing right of way where I pointed
out. He will own about 3% feet between our sidewalk and the
building, between that corner of his building· and the sidewalk.
Q. And that is his property?
. .~. That is owned by hiJrn, yes, sir, 3% feet at that point,
and of course it widens more as it goes on bark towards Richlands.
Witness stood aside.

BILL GRIFFITH,
having heretofore testified, was recalled and testified further
as follows:
RE-DIRE.CT EXAMINATION.
Mr. Dennis:
Q. In view of the explanation given by 1\fr. Harrison, was
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there an existing right of way marker any place near your
building and that was shown to the Comtnission on yesterday?
A. You 1nean the concrete marker?
Q. That is right.
page 290 ~ A. That was covered up below the p1ne tree
back on l\farshall Looney's property.
Q. How close was that market to the edge of your builcling1
A. That marker must have been 12 feet this way of my
building on lVfarshall Looney's property.
Q. Did they show you a 1narker near your store door, as to
where the right of way would con1e ~
A. The State Highway engineers has the yello'v paint and
the mark they put there, from the door facing it would be
about 36 inches from the door facing.
Q. Are all the bins that are owned by you and on your
property at that point, are they there at this tiline~
A. They are.
Q. \Vith the sidewalk being raised 14 inches, could you get
into your bins at all there1
~fr. Pobst: Objected to-immaterial.
1\fr. Dennis: It is material.
1\fr. Pobst: They are just raising what they have already
had.
1\fr. Dennis: These bins are being used there and when it
raises up the sidewalk it seals off the bins until he can't use
them.
The Court: I am not sure I was rig-ht on what I said on
yesterday about that. I think what I said yesterpage 291 ~ day used to be the rule, but I am not certain it is
the rule in effect today.
ilfr. Pobst: If Your Honor please, I think the distinction
would be there that whatever is acquired there was acquired
25 years ago when the original road was put in. If there is
nothing more to be acquired, it has not taken or affected or
damaged in any way at this time. If it was done years ago,
thev acquired that right at that time and if he then put his
l}uilding- up after that, he did it being charg-ed with the existing; road or charged with that knowledg-e, his da1nage or anything can't be here chargeable to the State.
~Ir. Dennis : Our contention is in erecting his building, he
presumed the level of the road would remain as it was then.
Then to come along years later and raise it 14 inches would in
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effect be a spite fence to prevent him from' getting into his
place of business or his customers, upon which he depends for
his livelihood, earning in and out.
1\Ir. Pobst: I don't understand why the. State Highway
Commission of the State of Virginia would have any spite.
The Court: The point of law that you don't agree on is
whether or not the land owner would be entitled to damages
by the change in the grade, if there is no physical dmuage
to his property. Of course if there is physical damage done
by reason of throwing dirt over on it, that is a separate
thing.
page 292 ~ Mr. Pobst: Yes, sir.
The Court: Have you gentlemen looked up
any law on that question Y
Mr. Pobst: No, sir.
The Court: I thought the lawyers were supposed to furnish the law supporting their contention.
1\fr. Pobst: Here, if the State already had the right to build
that shoulder out, and hadn't built it out, they are acquiring
no further right, if he says he thought it was going to he
kept at that grade, why didn't they inquire, he built It clown
under the hill?
The Court: I am not as interested in your argument as I
am the law you have for the court.
Mr. Pobst: We had no information, Your IIonor, that this
point was going to be raised.
The Court : I don't mean to be criticising- attorneys, I
merely 11nade that remark, I know you can't anticipate, I am
not ready to rule on it a.t this time, I think undoubtedlv that
was the ·law before the change in the constitution that land
owners property cannot be damaged, it could not be taken
or damaged. page 293 ~ Mr. Pobst: We might go in chanlbersThe Court : The Commissioners are onlv interested in knowing what the court rules and not the reason
for it. Let the Commissioners go in the room.
(Commissioners retired from court room).
The Court: I thougl1t that was the rule that where there
was no physical darrnage done that merely the changing of the
grade of the highway has already been established, and 'vhere
there is no additional land taken, other than what the State
Highway already owned, that that would not constitute damage, by merely changing the grade, but I am not certain that
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is right, and that is 'vhat I want to make sure that I am right
in. • • • I think I have the law straight. Let the Commissioners come back.
(Commissioners returned into court).
The Court: You may proceed.
Mr. Dennis:
Q. ·Mr. Griffith, what date was it that you erected your
building at the place it now·is situate?
A. I don't know as I could tell you the exact date, but its
been around seven years ago.
Q. Was the grade as it is today or has it been changed
during that period of time?
page 294 ~ A. I put this deposit of $100 to the State Highway when I built and they refunded-I am not
certain but it was just a few dollars taken out of that-they
refunded the balance of it.
Q. That wasn't what I asked you, I asked you if the grade
of the road had been changed since you built there.
A. No, sir.
Q. It is exactly as it w·as when you built there?
A. Exactly.
Q. And has been the same for the last seven years?
A. Yes, sir.
Q. Prior to that, ho'v long back do you remember that
road?
A. I have been in this county 22 years, and I think when I
come here I walked over it and its been the same.
Q. N o,v, to increase the shoulder at your place and raise it
14 inches, will that depreciate your property, its value?
A. Yes, sir, it will.
Q. I-IaYe you estin1ates by com.petent persons what it will
cost yon to re-place the building at the new level, conlparatively to what it is at the present time or will be?
T·he Court: Did you say you objected to that?
~Ir. Pobst: Yes, I a1n objec.ting to all of it, that is, about
changing the building and these estra damages.
The Court: vVell, the rule of law is in determining the
damages to tl1e property not taken, is the differpage 295 ~ cnce in the value of the property immediately before the improve~ent or change of grade and
the value immediately af~er.
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Mr. Dennis: At this tin1e, Your Honor, there has been no
change, so he could only tell what his value is a.t the present
time, and the only way he can establish what it is going to be
after, is what the people who made the estimate state what it
will oost him in its present condition and after raising the
road 14 inches.
The Court: I think you are wrong, the rule of law, as I
have stated, is the difference in the value of the property
immediately before and immediately after the change.
Mr. Dennis : How would we arrive at a figure that is not in
existence?
The Court: That might be one of the means of determining
it, but that is not the measure of datnages, what it would
cost you to bring it up to the level of the road, but as I have
stated, it is established by determining that darrnage by the
difference in the value immediately before and immediately
after the change was made.
Mr. Dennis:
Q. Do you know what the value of your property is at this
time?
A. The boundary?
Q. The buildingpage 296

~

The Court: The witnesses n1ay give their evidence as to the value-the difference in the value.

A. Do you want the total amount of the land and the property?
Q. ~fr. Griffith, the measure of damage is the value of the
property at the time and what it \viii be depreciated by reason
of this change.
A. I haven't had estimates madeQ. You have had estimates made as to what it will take to
raise it the 14 inches?
A. I have that.
Q. How much was that?
1\fr. Pobst: We object to that, Your Honor.
The Court: I have already stated what the rule was. Now
as to the property actually taken, the damages are to he determined in the way I have stated, hut where the property is
not taken it is proper for the comn1issioners to offset those
damages by any enhance1nent of the Yahu~ by reason of the
improvement. In other words, to get it clear, I am not under~
I

~~
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taking to state what the evidence is, but by way of explanation, as a rule of law, in some cases you may find the property
is benefitted by the improvements, and in other respects the
property is darrnaged, but you determine the damages by
taking into consideration the benefits to be derived 'by the
improvements. In other words, just a matter of offset if
there is anything to be offset, that is a matter
page 297 ~ of evidence to deter1nine whether there is or not.
That is the way you arrive at your damages from
the nature of the case-damages to the property over and
above the enhancement in value.
Mr. Dennis:
Q. Will your property be depreciated in value by the
raising of the road 14 inches?
A. Yes, sir.
Q. To restore it to what it's present value is, have you had
estimates as to what that cost will be!
A. I have.
Q. Wha.t is that f
Mr. Pobst: Objection.
The Court: Objection is overruled.
Mr. Pobst: Exception.
A. It will take $5,000 to fix it.
Q. Have you had competent people to calculate that for you
in making that statement?
The Court: ~fr. Dennis, I have already ruled on that, you
don't go about proving your damages in the right way, I sustain the objection.
~fr. Dennis: We save the exception.
~

Q. 'Vhat other damages will be incurred to vou
by the eha.nge in the height of the road?
·
A. You !Ineans besides damage to the building?
Q. That is right.
A. Nothing, just what I have said.
Q. How much will you have to raise your building?
A. I figure 14 inches, just what the road is raising.
Q. Do you know wha.t the value of the land being acquired
per square foot would be at your place?
A. Well, I figure it to be worth $6.00 a square foot.
Q. Who ow·ns the property just above you?

page 298
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A. Lee J{een. ·
Q. Has he recently leased that property and if so, for how
much?
A. He has leased 150 feet for $100 a. month for the first
two yea.rs, and he has two five years leases at $125 after that.
Q. How much does that make for the 12 years Y
A. $16,000.
Mr. Pobst: That is objected to, they are not the same properties, we don't think it proves anything.
The Court: The objection is sustained as to the evidence
as to wha.t Lee Keen rented his property for.
Mr. Dennis:
Q. Have you had an offer from the same person seeking to
lease your property T
~

lVIr. Pobst: Objected to, it is not shown that the
man ·wanting to rent his property didn't rent it
after the road was built, that doesn't prove anything.
·
Mr. Dennis: The offer stands today, he can accept it today, it is up to him.
l\fr. Pobst: What does that prove? That has no probative value.
l\fr. Dennis: This commission has to establish what a
square foot of his land is worth.
:!fr. Pobst: Well, you would have to sl1ovl the size of Lee
Keens' lot, how wide and how far back it is.
The Court : I think you should confine your evidence to this
property-you are talking· no"' about the land a.c.tually taken.
I have stated time and again the rules of that is the fair
market value of it taking into consideration the circumstances,
loc.a tions and all.
page 299

Mr. Dennis:
Q. Are you acquainted with values In your community
where your property is situate?

A. I am.
Q. Are you so situated so you can state what the fair
market value is T
A. I think so.
page 300 ~ Q. What is itT
A. Six dollars per square foot.
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CROSS EXAMINATION.
Mr. Pobst:
Q. What property are you talking about nowY
Mr. Dennis : The part being condemned.
Mr. Pobst:
Q. What is your lot worth without any building on it¥
A. You mean my lot?
Q. Yes, how far do you go back Y
A. The upper end of that, where they are taking it, I think
it runs back to 170 to 175 feet.
Q. How wide is it?
A. It is 195 feet.
Q. " 7hat do you consider the value of your lot, the whole
thing?
A. You mean what I would sell it for?
Q. I mean the fair market value of it.
The Court: The fair market value means one wl1o is willing to sell, but didn't have to sell, and a buyer who is willing
to b~y.
Mr. Pobst:
Q. How much could you sell it to a willing buyer for, have
you had an offer for it?
A. No, sir.
Q. And you don't know "rhat you would sell it for then?
A. I know what I would have to have for it.
page 301 ~ Q. The question is what could you sell it for,
the fair market price?
A. I know what 50 feet willQ. What?
A. I can least 50 feetQ. No, what you could sell it for.
A. I imagine I can sell 50 feet for around $8,000.
Q. And it goes back 100 feet T
A. Yes, sir.
Q. And that is a dollar and something per square foot Y
A. I would have to figure that out.
Q. Well, that is about what-50 times 100, you would have
about$1.60 per square foot, now why do you say it is worth
$6.00 per square foot?
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A. Well, the front of it would be worth twice as much as
that on the rear.
Q. Now, you are talking about the 2% foot strip, why is it
worth $6.00 per square foot-you will still have front land,
won't you?
A. I rum going to have 21h feet less.
Q. Well, you will have 97% feet left, you don't intend to
build back in the river, do you?
A. Mine didn't go to the river there. 1\Thenever I build, J
expect to set right on the line-back line too.
Q. And build on the whole lot?
A. Yes.
Q. You will have 2~ feet less, you move back
page 302 ~ 2% feet and you still have front lotA. 1\fr. Pobst, I wouldn't sell you or anybody
else (interrupted)
~Ir. Pobst: We object, if you don't want to sell it that
doesn't establish the fair market value, what would somebody
come in and pay you for it?

A. I don't know what they will pay me for it, but if they
get it they will pay me more than that.
Mr. Pobst: We move to exclude that evidence.
The Court: The motion is sustained as to his last answer,
I can't strike out all his testimony.
1\fr. Pobst:
Q. Can you show me any sales of land to establish $6.00
per square foot market value?
A. I haven't inquired into any of the sales.
Q. Then how do you know that is a fair market value if you
don't know of any other sales, you are just guessing at it,
aren't you?
A. No, sir.
Q. You have got wishful thinking about $6.00?
A. I could have said a lot less or a. lot more.
Q. You could have said $10 but that wouldn't establish
fair market value.
A. No.
page 303

~

Mr. Joe Breeding:
Q. What do you value your building in its
present state, the type of construction you have,
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the whole building-! am talking about store and also your
dwelling?
A. I would value that building and everything around
$14,000.
Q. What is the construction of the market building?
A. It is concrete block foundation, built up out of blocks,
then weatherboarding and framed, flat room.
Q. Then your residence is cinder block 1
A. It is all block.
The Court: While you are on that what sort finish do you
have on the inside of that?
A. Sheet rock.
Q. Is the store room sheet rocked?
A. There is wood between that sheet rock some way another,
I didn't built it, the contractor built it.

Mr. Breeding:
Q. Wha.t is the dimensions of the building?
A. The living quarters 7
Q. All of it?
A. I believe they stated it was 80 feet, or eighty some feet
long.
Q. How deep?
A. Fourteen feet, I believe one way by 80, two stories.
Q. Is that two stories, both 7
A. Yes, sir.
pag·e 304

~

The Court: Now, you included in that what you
said was a part of your building, those bins-

A. No, sir, I didn't include them.
Mr. Dennis: On those crates, as you call it, -on the outside
after the erection of the sidewalk 14 inches l1igher, could yo~
possibly use that space at all 7
A. No, sir.
Q. It completely destroys the use of it to you Y
A. Yes, sir.
Q. And your building is how many feet long f
A. I believe they stated 80 feet or 80 some feet on their
map.
Q. And how wide is that strip these bins occupy?
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A. About 2% feet.
Q. That would be 200 square feet of land that you could not
usef
A. I imagine it would.
Q. Well, 80 multipled by 2%.
A. Yes.

Witness stood aside.
FRED SHORTT,
the next witness, being first duly sworn, was examined and
testified as follows :
DIRECT EXilfiNATION.
Mr. Dennis:
Q. You are the same Fred Shortt who has been testifying
off and on in these matters 7
A. Yes, sir.
page 305 ~ Q. At the request of anyone did you go to the
property of Ona Griffith to make an appraisal of
her property?
A. I made an appraisal or estimate on the cost of some
construction.
Q. If the grade level as it is at the present time be raised
by reason of the construction of the highway would that depreciate the value of the property of Ona Griffith?
A. Well, in my judgment it would, due to being close to the
road and the proposed construction c01ning over closer to the
building.
Mr. Pobst: We object, it hasn't been shown the construction will come over beyond the present right of way at all.
1\ir. Dennis: There will be the raising of the building, it
may not be coming over on his property but will be raised.
Q. It has been testified the road will be raised 14 inc.hes
higher at the outer right of w·a.y lineThe Court: Assuming that it will be raised that much.
Mr. Dennis:
Q. Would that depreciate the property of Ona Griffith?
A. Well, I believe it will depreciate it.
Q. Now, can you place a value on how much the property
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will be depreciated and if so tell the c01nm.issioners and the
courtt
Mr. Pobst: We object, he is not bringing himself within
the rule, Your Honor.
page 306 ~ The Court: Well, that is in substance stating
the same thing, I think. He may answer. In
other words wha.t would be the difference in the value immediately before and immediately after if that 14 inches was
added.
A. I can give you my estimate of what it would cost to
bring the building up 14 to 24 inches.
The Court: I will rule out that, I thought I made it clear,
you haven't shown it 'vould be necessary to do that.
· 1\!r. Dennis:
Q. \Vould it be nec.essary to raise the building if the raod
level is raised 14 inches, 1\fr. Shortt?
1\fr. Pobst: We object to that.
The Court: Mr. Dennis, there are other ways of alleviating
that damage, if there is any damage.
~Ir.

Dennis:
Q. Is there any other way to compensate for the building
being lower by 14 inches 7
A. Well, to raise that building, I can tell you ho'v I would
do it and how I figured it if I was going to raise it up 14
inches.
Q. How would you do itf
A. I would put in new floor and take out the present ceiling joists and raise the roof and build the roof
page 307 ~ up 14 inches more.
Q. Did you make an estimate of that cost?
A. Yes, sir.
Q. Wha.t was it?
A.. $4,200.00.
The Court.:
Q. Would you have to tear the building down?
A. You wouldn't have to tear it down.
Q. Well, you said you would have to tear out the joists?
A. Yes, sir.
I

),
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Q. What else 1
A. You would have to build the wall up when you take the
rafters and ceiling joists out, you would have to build outside
walls all the way up and put your rafters on them then.
Q. Are you contemplate in your estimate pulling down the
side 'valls and taking the roof offA. No, sir, putting in new fllor joists, putting in new floor,
taking windows out and se-setting the11n.
Q. Couldn't you raise the whole building like they do when
they move houses Y
A. That could be done.
Q. Do you know what that would cost?
A. No, sir, I am not in that business.
Mr. Dennis:
Q. Is there anybody here engaged in raising houses by
physically raising it up higher?
A. Not in Buchanan County that I know of.
Q. Do you know what would be a fair market
page 308 ~ value of the 21h foot being taken in this condemnation proceeding at that particular loc.ation, what
its value would be per square foot Y
A. I didn't look at that to appraise the value of that property, these commissioners have done that, I suppose.
Q. Are you acquainted with the property?
A. Yes, sir.
Q. Are you acquainted with similar property?
A. Yes, sir.
Q. And you know where this property is?
A. Yes.
Q. Taking your knowledge as an appraiser, will you try to
fix a fair market price per square foot on that property and
give it to the commission?
A. As I recall, that is not level land, that is on above his
building, I would say $2 or $3 per squa.re foot.
CROSS EXA!1INATION.
Mr. Pobst:
Q. !fr. Shortt, the concrete block part is residence part
where he lives Y
A. Yes.
Q. Now, what do you have to raise that for a.t all?
A. tTust the store part.
Q. You don't see any necessity of raising that other one?
i

l
.I
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A. No, sir.
Q. Is the wooden building a flat roof building· 1
A. Yes, it is.
Q. How close is the studding?
page 309 ~ · A. I didn't look at the studding.
Q. Why can't you jack the whole building up 14
inches, why do you have to tear the floors out and the roof
off?
A. It is tied into tha.t block building.
Q. Can't you untie it?
A. It eould be done but you run into a lot of cost.
Q. Can't that be done cheaper that way?
A. I don't know, I am not in that business.

Joe Breeding:
Q. In making your estimates, I am· sure you were all Qver
the building, and in making your estimate for repair, what do
you think the value of the building is?
A. I didn't really look at the entire building, that is, the
building including the apartment.
The Court: I think what he has reference to is what is the
value of the building you said might be raised up or necessary
to be raised up 14 inches higher.
A. :h{y estimation that would be $6,000 or $7,000.
Mr. Breeding:
Q. In other words you have a lot of business investments,
if you were going to buy it that would be the price you would
offer for it?
A. Yes.
Q. In other words, the repair job 'vould beA. A major repair or ·over-haul job.

Mr. Pobst:
Q. Mr. Shortt, do you think it is necessary to
raise it?
A. I can't say that.
Q. You 'vouldn't say that?
A. No, sir.
Q. It is already under-grade, isn't it?
A..Just a little bit.
Q. Ca.n 't he still do business there without raising it?
A. I don't know.

page 310
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Edd Ratliff.
J\.Ir. Dennis :
Q. Could it be used without raising it 14 inches?
A. I believe I would about have to see the construction completed before I ·would be able to answer that.
Q. You can't imagine a 14 inch higher road at that particular point, the difference in that and as it is at the present
time?
A. No.
Witness stood aside.
EDD RATLIFF,
the next witness, being first duly sworn, was examined and
testified as follows :
DIRECT EXAMINATION.
~Ir.

Dennis :
Q. What business are you engaged in, Mr. Ratliff?
A. Building.
Q. How many years experience have you had'
A. It is pretty hard to say-about 20, I reckon.
Q. In what type construction principally have
page 311 ~ you been engaged in, what kind of building?
A. Mostly block, brick and carpenter work.
Q. Are you acquainted 'vith the Ona Griffith building up
there?
A. Yes, sir.
Q. Is it similar construction to the type of 'vork you do?
A. Yes.
.
Q. Assuming that the road grade is heightened 14 inches
higher than its present grade, would it damage the present
value of that building Y
A. You mean if the gTade was raised up 14 inches?
Q. That is right.
A. Yes, sir, I imag-ine it would.
Q. If it were raised that much, what would you have to do
to the building?
A. Well, you would either have to raise it or have to build
you some steps down into it.
Q. Have you 1rnade a.n estimate as to what it would cost to
raise the building? To raise it 14 inches?
A. Yes, sir.
Q. What was your estimate?
A. I believe it was $5,000 and something.
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Q. Is this the figure that you gave me, how much it would
cost to raise the building 14 inches, (handing paper to witness) 7
A. Yes, sir, $5,776, I believe that is what I gave you.
Q....L\.nd that is what you mean to say instead of $5,0007
A. Yes.
Mr. Dennis : Cross examine.
page 312}

CROSS EXAlVIINATION.

-Mr. Pobst:
Q. Are you a builder or contractor 1
A. Just builder.
Q. How long have you been building?
A. Twenty years.
Q. Where have you built mostly Y
A. Just right around here.
Q. What kind construction is that house Y
A. Griffith's?
Q. Yes.
A. Part of it is block and part wood.
Q. The 'Yood, is it the framed or blockY
A. Framed.
Q. " 7hy can't you jack it up 14 inches¥
A. You could if you had the jacks.
Q. That wouldn't cost $5,000 7
A. I don't think so.
Q. If he has got to raise it 14 inches, why can't he put a
little retaining wall there at the sidewalk and put a couple
steps downY
A. If you have to go to all that trouble raising it why not
raise it all the way up there 7
Q. You mean raise it higher than it is no,v?
A. Yes.
Q. You said it would cost $5,000A. I was talking about raising the floor and
page 313 ~ roof.
Q. Why not jack it up, it would cost hundreds
of dollars instead of thousands, wouldn't it?
A. I don't know.
Q. You have seen it done?
A. It is according to the shape, you have to get in to get to
it, the wa.y the building is put up in the air.
Q. How many steps would it take to get down 14 inches?
I

{
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E ild Ratliff.
A. Two.
Q. Well, what is the objection to that Y
A. I ain't got no objection.
Q. I mean, can he still run his store there, under the road,
on that site, even if the road is raised up 14 inches?
A. I don't know, that would be up to him.
Q. What is ·the size of that store, do you know¥
A. No, I don't.
The Court: Are you talking about the framed partY

A. Yes, I measured it but I have forgot, it is 14 feet wide
and I believe it was 44 feet long.
Q. Is the frame part 'vhat is that long?
A. Yes, sir, the frame part.
1\ir. Pobst:
Q. What would it cost to build that store now¥
A. It would cost, I figured I believe material and everything it "Tould run right around-it wasn't much more than
what I figured for raising it.
Q. To raise it 14 inches?
page 314 ~ A. To raise the floor and roof, you just about
build it new anyhow.
The Court:
Q. Is it necessary to take out the floor to raise it, the joists
are already there, 1\[r. Shortt said something about having to
put in new joists?
A. That is why I said it would be just about the same.
Q. Did you figure on new joists?
A. Yes, sir.
Q. Why did you figure on new joists?
A. He asked me to make him a price and leave the bottom
floor in there, just to raise it up and leave the bottom floor
in.
Q. If you are leaving the floor, why would you be putting in
new joists?
A. You would have to raise up and put in second floor, the
old floor would be 14 inches under the other floor, the new
one.
Q. I see what you n1ean, you mean new joists 14 inches
above the other and not take the old floor out?
A. That is right.
Q. You would raise the roof 14 inches and you would have
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the same size room~ You would have the same thing with
the roof?
A. That is right, that was in the price to take the old roof
off and put on new one.
~tfr.

Pobst:
Q. How old is that building? About 15 years old f
A. I don't know, it looks to be about 7 or 8 years old.
Q. Is that all?
page 315 ~ A. Yes, sir.
Q. Well, the new building you would put in
there is more valuable than the old building they have there,
isn't it?
A. Yes, sir.
~tfr.

Dennis :
Q. How much improvement in vah1e would the new addition
n1ake it more valuable?
A. You mean to the property or to the house!
The Court : I think he means ho\v much more value would
the building be, if you put in the new roof and new floor, than
the old building before that change is made Y
A. It ought to raise the value of the property about $6,000.

Mr. Pobst:
Q. You mean it would be worth $6,000 more after you got
that done than it is no·w, is that right t
A. Yes, sir.
Mr. Dennis:
Q. lVIr. Ratliff, I asked you if it would damage it by the
construction and your answer was it would, I asked you how it
would be compensated for, and you said you would have to
raise it. and the cost was over $5,000, ho\v could it be more
valuable then 7
~tfr.

Pobst: We object.

A. I must not have understood his question.
page 316

~

}.fr. Pobst:
Q. If you made this improvement and raised it
14 inches with new llllaterial and a new floor 14
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inches above the floor, and a new roof, you would have a better
building than he has now, wouldn't you?
A. Sure it would be a better building.
Q. How much better building, you say about $6,000 better f
Mr. Dennis: Don't put the words in his mouth.
The Court: Overruled-go ahead.

A. It wouldn't be that much.
Q. How much difference, you said $6,000 awhile ago?
A. You mean difference in the value of the property now 1
Q. No, the building then and no'Y-after you have spent
that money on it and put in a new floor on that floor in there,
14 inches higher and putting on a new roof, how much better"?
A. I would say you ought to value it anyhow about $2,000
more.
Mr. Breeding:
Q. What do you place value on the fran1e part of the building, the market building?
A. You mean both stories 1
Q. Just the part you are talking about remodeling, about
what value. you place that building at its present condition 1
A. Just the building Y
Q. Just the building.
Q. I would value it at about $7,000.
Q. In other words it is $7,000 but you could
page 317 ~ build the whole thing back for $5,000?
.A. Yes, that is the over-haul part of it.
l'Ir. Pobst:
Q. ~fr. Ratliff, isn't that a cheaply constructed building?
A. It is weather-boarded and sheet-roeked, and studded,
that is about same as any framed house.
Q. You don't know how far apart the studding is?
A. No, sir.
Q. Did you go down underneath and see how far apart the
joists aref
A. I don't know.
Q. What did you do?
A. I don't know whether they were 16 inches or 2 feet.
Q. You say you don't know what they have now?
A. Yes, 2 by S's.
Q. Did you figure on 2 by 8 or 2 by 10 7
A. Two by eight.
t)
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Q.
A.
Q.
A.
Q.
A.

How close have they got the joists?
I figured them on 16 inch centers.
What are the centers they are build on already Y
I don't know, the floor had them covered up.
Did you go down and look at the botto1m of the floors?
No.
Q. How do you know you weren't figuring on a better building than he already had 1

A. I do't.
Q. What did he ask you to do?
A. He just asked me to make a price on what
I would do that for.
Q. And you figured the most expensive construction Y
A. N-o.
Q. Aren't 16 inch centers more expensive than 2 feet?
A. Yes, sir.
Q. What rafters go across for the roof 1
A. Two feet, I think.
Q. What size?
A. Two by six, I believe.
Q. You mean that you figured on that¥
A. That is what is up there, I think, it is covered on top.
Q. You didn't examine therri 1
A. No.
Q. "\Vhat did you figure on?
A. Two by six.
Q. But. you don't know, they may have been two by fours
for all you know?
·
A. Could have been.
Q. What kind roof 1
A. Just roll roof.
Q. How much did you figure the roof·?A. I figured same kind roof that was there.
Q. How many layers?
A. Just one layer.

·page 318

~

'\Vitness stood aside.
page 319

~

BILL GRIFFITH,
having heretofore testified, was recalled and testified further as follows:

DIRECT EXAl\fiNATION.
Mr. Dennis:
Q. There seems to be right much confusion as t'O the type of
;;dii
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construc.tion that building is, will you please explain in detail the specific diminsions of the roof, sleepers, rafters, etc.
then tell how much it cost you to build it f
A. The foundation is built concrete, and it has cinder block
basement in it and joists and rafters 16 inches apart. It is
sheet rocked on the inside, weather-boarded on the outside,
framed part of the building.
Q. How far apart are the sleepers'?
A .. The sleepers are 16 inches apart.
Q. 'Vhat size?
A. Two by eights.
Q. vVhat about the rafters?
A. Two by six.
Q. Then the studding'
A. T·hey are 2 by 4 frames, they are 24 inches apart.
Q. I-Iow much did it cost you to build the mercantile part?
A. I think it run son1ewhere around $4,500 with me doing a
part of the labor, and I have added on 10 foot space to set the
walk-in cooler in, I don't know exactly what that cost me.
Q. Did you w·o1·k there all the time yon1·self on it?
A. Yes, sir.
Q. Did you include your labor in that $4,500?
page 320 ~ A. No, sir.
Q. And what year was it erected?
A. I believe it was in '52 or '53, I know I opened llusiness
on t11e 22nd day of November of '52 or '53. I can find out.
Q. lias the building deteriorated in Yalue by wearing· out
or anything like that?
A. Well, I don't think it is hurt too much, of course it needs
son1e work, some paint right now, I 'vould have painted it up
but on account of the dust from the highway construction.
Q. Did the flood do any damage to your building?
...~. No, sir, the flood didn't hurt my on~ dime.
Witness stood aside.
Mr. Dennis: That is the defendant's case.
Thereupon, Petitioner introduced the following evidence in
its behalf:

E. M. HARRISON,
having heretofore testified, was examined and testified furthm·
as follows:
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Harriso'l~.

DIRECT EXAMINATION.
~fr.

Pobst:
Q. Mr. Harrison, do you know, do you have records here to
show the grade projected on the road as it was before this
construction was started, before this condemnation proceeding was started, the old road?
A. You mean projected, the same elevation run on out to the
right of way line?
page 321 ~ Q. Yes.
A. We have our cross-sections and it would
give it to us.
Q. You meanA. The existing right of way.
Q. What 'vas the elevation allowed on the shoulder?
Mr. Dennis : He went into all that this morning.
Mr. Pobst: He said it was a question of evidence.
Mr. Dennis: We object.
A. If you would project the same elevation as shown on the
road there now, the elevation would be slightly or a couple
tenths higher than the proposed sidewalk.
The Court: Couple tenths of what?
A. Foot.

Mr. Pobst:
Q. That is the projection allowed by the old road, is that
right, or can·you speak as to thatf
A. I think 've have a right to do what we seen fit on our
own land so in projecting the same elevation that would be
2/lOth foot higher.
Q. Ho'v much 'vould that be above the level of the house or
do you know that?
A. That house evidently must be about 18 inches, something like that, I don't recall exactly, as you go down into
it.
.
page 322 r Q. You mean the way it is now?
A. Yes.
Q. Or do you mean the way it would be then?
A. It would be more than that if you projected it on out.
Q. Well, the difference in elevation of what is now and then
is right at 1.2 feet?

i
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A. Yes, sir, 1.2 feet.
Q. Have you had any experience in elevating houses, I
mean in jacking them up Y
A. Yes, sir, we have house moving crews, have different
ones.
Q. Have you looked that house over Y
A. I was on the inside when I was negotiating with Mr.
Griffith.
Q. How much would it cost to jack that up 14 inches?
Mr. Dennis: Objected to, this witness has not stated he
is qualified to answer that, he said they had crews that did
it.
By Mr. Pobst:
Q. Have you worked with the highway and supervised and
have knowledge of the cost of work of that type 7
·
A. That is right, I have knowledge of the cost per day in
building of that type.
Q. How much would you say then would be the cost of
jacking it up and raising it 14 inches¥
A. I certainly feel like $1500 is a big price to jack it up 14
inches.
Q. You heard Mr. Griffith say they had a concrete foundation there, did you Y
page 323 ~ A. Yes, sir.
Q. Now, suppose if you don't ·want to spend
that $1500, what would you do?
A. My suggestion would be that we put a small toe-·wall,
what I mean by toe-wall, near the bottom of the slope to contain the sloping material, the slope from the sidewalk, that
would give Mr. Griffith the entire use of his land between
the sidewalk and the building.
Q. Then how would you get down to that level?
A. You could put a couple steps in and I feel like it would
take care of it.
Q. Why would it take two steps, I don't see-there would
be the bottom then step up one step and then you "rould step
onto the highway or sidewalk?
A. That is right, it would be just one step.
Q. The first step would be on the level of the road and you
would step down half that distance and the next one ''roulci be
on his floor Y
A. That is right.
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Q. It would be two 7-inch spaces, you would only need one
step though, isn't that right Y
A. That is right.
i.

Mr. Dennis: Isn't that counted two steps, Mr. Harrison?
The Court: You are just arguing about nothing.
page 324

~

CROSS EXAMINATION.

By Mr. Dennis:
/ Q. Mr. I-Iarrison, is there any contracting firm any closer
than probably Bristol or Roanoke to here that is engaged in
house raising that would be required there Y
A. I don't know, sir.
Q. Do you know of any?
A. I do know of house-moving contractors.
Q. What is the closest one?
A. The closest one I know of would be Bristol or Princeton.
Q. On that particular building, isn't the position that it is
in, the portion that has to be raised, several feet up in the
airY
A. I didn't go down around the building and look but
it has been so testified.
Q. Well, there is a story down under there, 'vhere would
you get solid enough foundation to set the equipment?
A. Our outfits would go in there from the floor level and
raise it on up.
Q. How are you going to raise it?
A. You would have to have your materials, you would have
to have your timbers to jaclr it up on.
Q. And I believe you stated that could be done for $1500.
A. Yes, sir.
Q. The cabinets on the outside there, how would you use
those if a 14 inch higher sidewalk is built in front of them f
A. If you put your retaining wall just immedipage 325 ~ ately back of his property, he would have the
remaining distance for his cabinets.
Q. Wouldn't he have to raise his cabinets up 14 inches?
A. There would be no use for that, just keep on using them.
Q. Yon heard it testified the cabinets were 36 inchesMr. Pobst.:

'~re

object, misquoting· the witness.

Bv Mr. Dennis:
·Q. Where would he have room for the retaining wall f

J
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A. He has that distance to put it in there, if he ·wanted to
put a retaining "rail, he would have the remaining distance.
Witness stood aside.
J\ir. Pobst: vVe rest.
~Ir. Dennis: That is all for the defendant.
The Court: I want to know if counsel representing the
parties desire any further instructions to the Commissioners.
Mr. Pobst: We request your Honor to give oral instructions, and particularly to have them read the oath. I think
they understand it, I don't believe they could be mixed up,
I think they understand it, but if you will read the oath to
them.
The Court: They can take the oath in and read it.
J\fr. Breeding: There may be a few points of
page 326 ~ law.
Mr. Dennis: You can give oral instructions.
The Court: I "rant to know if there is any other instruetion other than in the written oath~
J\ir. Pobst: 'Ve have none.
1\fr. Dennis: The court may instruct then1 orallv.
The Court: I don't have· to instruct them u"illess you
gentlemen desire instructions.
Mr. Pobst: We have no further instructions.
1\fr. Dennis: We have nothing further to offer.
The Court: They have the oath administered to them,
which is in writing·, and they can read it.
There was one point when the con1n1issioners were not in
here, and there may be some doubt in their 1nines about that.
The commissioners will recall that on yesterday the court
expressed the opinion that where there was no land taken
that there could be no damages allowed the land owner,
property adjoining the right of way, where there
page 327 ~ is merely a change in the grade of the highway
as already existing. I want to correct that since
looking at the law in the matter. The land owner is entitled
to such damage as may result from the· chang·e in grade of
the highway from what the existing previous grade was.
J\fr. Dennis: Does that grade refer to the road or right ·of
way or both·?
The Oourt: That grade is the grade that w·as established
when the road was originally established.
Mr. Dennis: Does it apply to the berm 1
The Court: It would apply to the grade that was eon-
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demned-in this particular property I think it has been shown
that it was taken by condemnation proceeding of the Watkins
some years ago, 1924 or somewhere in that neighborhood, but
the exact date is not too material. The grade established then
is what you would go by, what the State Highway had a right
to do at that time in accordance with their plans.
Mr. Breeding: What right they had to do at that time and
whether or not they did it makes no difference, wha.t they had
a right to do or what they did at that time¥
The Court: The grade that the State Highway Commission established, as shown on their plans at the time it was
condemned from the Watkins estate, you see they
/ page 328 ~ condemned the road there, the property for the
construction of the state highway upon a certain
grade, as shown on the profile filed at that time, and I think
that has been stated to you by the engineer what the grade
was, Mr. Harrison has told you that, that is the grade that
they had a right, if they had surfaced a portion of it, to use
it a.ll on the grade they established there.
~Ir. Dennis: But if that grade is established as it is now
and the new construction raises it 14 inches, that changes the
grade.
The Court: If it changes the 14 inches over and above
'vhat they had a right to and they condernned at that time.
The grade· as shown by the record what they condemned was
the right to construct a highway in a certain wa.y with a certain grade on it. If they didn't cover the entire right of way
or property that they acquired there, didn't 1nake the grade
quite that high, they would subsequently have a right to do
that because that was what they condemned and what they
acquired at the tin1e and the Watkins estate was paid for
that, but any change in that grade as established, whether it
is actual or what they had a right to do-any change from
w·hat they had a. right to do in the original condeinnation
proceeding, any change over and above that, if the damages
are by reason of the change the property of the land owner
abutting on the right of way, then the land o'vner is entitled
to any damage to his property by reason of that change,
that is, any damages which may be in excess of
page 329 ~ any benefits he might receive from the new construction.
Mr. Pobst: On the otl1er hand, Your Honor, I would like
for you to tell then that if at any place, and the HacHey
Arrington situation occurs to me, then there was the Shelton
place, that if they have lowered the grade of the road and
that is an improvement to them, that enhances the value and
is a 1Jenefit to them and could be off-set against any damages.

·<
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The Court: The may off-set any enhancement by reason
of the construction against damages to the residue, but not as
to the property actually taken.
Mr. Breeding: One thing I had in mind in particular, quite
a bit came out about the State's trading with the individual,
I am not saying that will be done, but if they are justified
in any claims, if we find they have a claim, do we use the
State's figures, that rule or figure Y
Mr. Pobst: You mean the amount?
J\IIr. Breeding: The amount. A specific example, the service
station at Dillenger's they were allowed $1250, 'veil, in the
event son1eone else has a similar thing, although we may
think $2100 is completely unreasonable for it, but because
one grantor was given that are we obligated to
page 330 ~ give the other claimant that, it is kinda. confusing
to me?
The Court: No, there is just one rule for you to go by, and
that is as to the land actually taken, that is, the land actually
taken to which the Highway Commission would get title,
the fair market value for that land is the c.riterion for the
measure of damages.
'
J\tir. Breeding: That is all I have to say.
The Court: Does that answer your question?
·1\'fr. Breeding: I think it does.
The Court: And as to the damage to the residue, is the
difference, if any, between before and after the condemnation
here, or before and after the improven1ents, that is, what the
State expects to do or has done.
:Nir. Pobst: "\Youldn 't the short way of stating it be, if
it. left them in better shape there is no damage and if it left
thmn worse there is a damage?
The Court: ""\Vith reference to the damage, I have previously told them that in detern1ining those datnag-es, in other
words, the damages to be determined by use to the residue of
the property and the land is to be determined in
page 331 ~ the manner in which I told you, but it is to be offset bv any enhance1nent in value bv reason of the
·
·
imnroven1ent. ·
l\Ir. Sutherland:. I have a written instruction here which
correctly states the law.
1\fr. Weller: Do we have to all agree on the findings or
just. a majority?
The Court: ""\Vhere there are five of vou, anv three of von
mav file a report, and if there is a 1ninority ~enort, if they
desire to mal<e a. minoritv report they ma~r do that, if they
want to, they don't have to.

·~.
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Mr. Breeding: Referring to the Griffith tract, where the
State made an error in calculating the yardage, do we use the
least figure on t.ha t?
The Court : You go according to the evidence, the court
gave them a right to amend the petition and it will be done if
they desire. If you want any further evidence, the Commissioners, I think, would have a right to call any witness for
any evidence you want to, if it is admissible, The court would
have to say whether it is admissible or not. Another thing,
you commissioners are not exactly like a jury-you view the
property, your view is for the purpose of getting information
and using your own judgn1ent as to what should be done. And ,
you consider such evidence that has been offered here andgi'Ve"
it such weigntasyou thin!Lollihf:1Q--tre,15ut you.
page 332 ~ JLre not hmlfed fo tllat, you are }!ermitted to exer~
.~e yo~judg111~nt ";ljgn·~s:-~~ing]!i<Lnroperij.-;_
y9ur ow.!! J~n9w1eogec'
~Ir:· Pobst: In other words, they are not bound by the
evidence, they nlay disregard the evidence altogether and
make finding on what they see?
The Court : Thev 1nade do that.
Mr. Breeding: in case the property O"\Yner doesn't agree
with our finding·, he does have the right to appeal, doesn't he?
Mr. Pobst: He can file exceptions to the report and take
additional evidence.
page 333 ~

9 :15 FRIDAY 1\fORNING
JANUARY 9, 1959

RE: TRACT NO. 14 BERTHA SUTHERLAND.
1\!Ir. S. H. Sutherland: 1\{r. Pobst, will you tell the Commissioners how much you propose to take in this proceeding?
l\fr. Pobst: It is a strip of land 2¥2 feet wide 171 feet
long-, containing 575 square feet.
lVIr. Sutherland: For the land taken and how much on the
green strip, which is the easement, the slope?
~fr. Pobst: The easement slope contains 1868 square feet.
~fr. Sutherland: That would n1ake a total off
~fr. Pobst: You can't add apples and potatoes, the land
taken is one thing- and the easement is another thing, you get
thP easement and you get off and don't go back.
Mr. Sutherland: An casement is land.
The Court: They are not acouiring title to the easement
strip as I understand it.
page 334 ~ }Jr. Sutherland: They don't acquire it in fee
hut they acquire it to use in any way they want
to.

266

Supreme Court of .Appeals of Virginia

lV. J.l1. Will'iams, Jr.
~fr. Pobst: We have used it and we won't use it any more.
Mr. Sutherland: There is nothing to show that, if you will
put that on the blue print so as to show that we will agree
to that.
:Nir. Pobst: He (~fr. 'Villiams) says it is on there, let hiin
get on the stand and explain it.
~tfr. Sutherland: No, I want it in writing, it is not clear, it
just says it is an easement, it doesn't say it is for a slope.
Mr. Pobst: If you want further information, I will put
him (~1:r. Williams) on the stand.
~£r. Sutherland: I don't want him on the stand, I don't
want it explained except in writing.
The Court: If they want it in writing, I suppose that can
be done.
Mr. Sutherland: It n1ust be done because it is real estate.
Mr. Pobst: I don't kno'v what the plans show.
Mr. Sutherland: It sl1ows together with the
page 335 ~ right and easement to use additional areas being
sho·wn as being required. It is not clear.
J\fr. 'Villian1s: Doesn't it say for the proper execution and
maintenance of the work?
~fr. Sutherland: Yes, it is left so that if in 50 years from
now they want to cut it down level with the highway they can,
or n1aybe in 10 years.
1\tir. Pobst: Let Mr. "\Villia.ms come around to the stand.
~fr. Sutherland: I will object to oral testimony.
The Court: I will let him testify and explain it hut I think
you are right, in the petition and exhibits filed with it you
can show the extent of tl1e eas01ment. and how long an easement would be. I haven't heard anything about this partienlar
tract, all I know about it is what has been shown by the
easement on the other tracts.
~:fR.. "\V. l\L 'VILLI.Al\'fS. ,JR.,
having been first duly sworn, ·was examined and testifierl as
follows:

DIRECT EXAl\fiNATON.

By Mr. Pobst:
· Q. lVfr. "\Villiams, wl1at is tl1e nature of this ea~ement as
shown by the plans?
page 336

~

J\{r. Sutherland: I object to what the plans
show, the plans speak for themselves.
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, The Court: Ife may explain the map, I can't determine
from the map the information that would be necessary for
an engineer to explain it.
:Nir. Sutherland: He may explain any of those things
shown on the n1ap and what they J:nean in language we understand, but no further.
The Court: That is true enough but that is what I 'vant
him to do.
A. As I understand the issue then, it is 'vhat we intend,
what use ·we intend to make of this land that is included in the
easement. And as I unde1·stand it, and as 've have explained
to all the people we have contacted, the nature of the easement is temporary, and it is only to be used while the work
is in progress and at the completion of the sidewalk and the
construction along there, then we have no further use of the
land and ~ir. Sutherland could use it in any way he saw fit, of
course as long as he doesn't tear up the highway, and he
could build a building right up to the edge of our line, as
lo~g as he didn't damage our property.
~Ir.

Sutherland: That is not shown on the plans, is it Y

A. It is shown on the plans as right and easen1ent to use
additional areas being sho·w·u as being required for the proper
execution and maintenance of the 'vork. In other
page 337 ~ words, the proper execution and maintenance
while it is going on.
Mr. Sutherland: 'Ve object to that, they must put it
writing.

111

By Mr. Breeding (one of the Gomn1issioners) :
Q. Am I right in assum•ing that as soon as that particular
project is c01npleted the State records will show this particular project is completed f
A. That is rig·ht.
Q. And the easement, which you are acquiringA. That will terminate.
Q. Well, in the original petition the purpose IS very
definitely stated, it appears to me it is very clear.
A. The easement is being acquired to enable us to get in
there and construct this work.
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Mr. Sutherland: That doesn't say that they are doing ti
today, tomorrow or when. They can go back and skin that
down and do whatever they want to at any future time.
A. I didn't interpret it that way.
Mr. Sutherland: I ·am not interested in your interpretation.
By Mr. Weller: (One of the Commissioners):
Q. You said and maintenance, how long does that mean Y
A. While the work is in progress.
Q. Does that mean that in a couple years you could go
back on it for repairs and maintenance T
page 338 ~ A. Not to my knowledge, I have never known
of a case causing any trouble, after the work
being done is con1pleted the land owner can use the land to
build on or anything he wants, but of course the only thing
that might enter in, he couldn't use it in such a way as to
tear up the State's property.

1\fr. Sutherland: I object to that kind of argument, I want
his attorney to argue and I will answer his argument; I object
to this argument and want the court to tell the Commissioners
to disregard it and not to consider it.
The Court : I am accepting that testimony for the purpose
of being able to clarify the situation. 1\fr. Sutherland, I understand your proposition, you ·want to know definitely how long
that easen1ent is to extend, how long. they may use it?
1\fr. Pobst: If Y·our Honor please, if there is any question
in the mind of the court, I 'vill ask that we be allowed to
amend· the petition to sho,,.,. that said easement has now
ceased.
Mr. Williams: It seems that will be all right.
The Court: The sidewalk is to go in yet?
Mr. Pobst: That is not on the Sutherland land, the State
doesn't have to touch the bank any more, you can adjudicate,
if you desire, that the easement is to cease or has ceased.
The Court: It is the same situation we had in
page 339 ~ regard to these other tracts.
Mr. Pobst: Yes, sir.
The Court: · And the order will have to be made clear in
reference to all of these easements.
Mr. Pobst: That is right, except in this one it is to be
smoothed, seeded and straw placed thereon.
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Mr. Sutherland: If you will write that in your petition
__,
then it won't require his explanation.
The Court: The purpose of letting him explain it was to 1
clarify it so the court could determine what was meant or 1
intended, I think the land owners are entitled to know
definitely just the extent of this easement and what kind of
. an easement it is more specifically than is stated in the
petition and what can be gathered .from the map, especially
in view of what the engineer says the purpose of it is, it is
a limited ease1100nt.
Mr. Sutherland: That language lasts forever, but they can
limit it, they can amend it, if they will do that that will be
.
agreeable.
·
page 340 ~ The Court: That can be done.
.
Mr. Sutherland: They can write it in and we
will require no notice.
The Court : That is right, the same is applicable to all of
these.
Q. Mr. Williams, so far as you know that is the purpose of
jt, it is only temporary? until the construction is completed?
A. Yes, sir.
Q. And for the purpose of going on the owner's property
for the purpose of seeding and sodding or doing some other
w·ork to minimize the damage 1
A. Yes, sir.

Mr. Sutherland: With it we are glad to have that clarification.
The Court: We will take care of it in amendment to the
petition and if necessary show it in the court order.
l\'[r. Sutherland: It should be in both.
The Court: It will show in the order, the petition might
get destroyed but the court order will be there.
Mr. Sutherland: Should it not likewise be in the pleadingsf
The Court: That is true, but it should be in tl1e court
order too.
page 341 ~ 1\{r. Pobst : We ask to amend the petition b~·
addingJ\{r. Sutherland: You had better bring up the deed bookdeed book No. 133, page 355 is the only place it is described
that I can find.
The Court: Just say it is stipulated and agreed by the
parties that the petition be ~mended to-

' . ' '·! ~ '
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George C. Sutherlamd.
Let the Commissioners go out.
(Commissioners retired to their room)
Mr. Pobst: The Petitioner moves to amend the allegation
and petition as to Parcel No. 14 owned by Bertha Sutherland
by inserting at the end of the allegation as to said parcel
No. 14, and just b~fore the description of Parcel No. 15, the
· following:
"The aforesaid easement is for the purpose of sloping cut
section on 1:1 slope according to plans, and such rights as
may be necessary in the construction of the sidewalk, as
shown on the plans, and cannot thereafter be used by petitioners except for the purpose of seeding and maintaining
said slope.''
The Court: Let the Commissioners come in.
(The following evidence was introduced before the Commissioners :)
page 342

~

GEORGE C. SUTHERLAND,
the first witness called for and on behalf of the
Defendant, being first duly sworn, was examQned and testified
as follows:
DIRECT EXA:MINATION.
:Nir. S. If. Sutherland:
Q. 'Vhat is your profession?
A. I practice law.
Q. Are you the husband of Bertha Sutherland, the defendant in this proceeding?
A. I am.
Q. It is shown on the 1nap filed the length of the lot in
question but it does not show how far back it goes, ho'v far
back from the original line does the lot extend~
A. The~lo_t is 150 feet in depth from the state highway as
it was located at the time of the deed in 1948.
Q. The Commissioners have seen that you have a. residence
on this lot but think it will give them some information if
you will tell them the size of that residence and how it is
constructed.
A. The residence is 86 feet long and 30 feet in width.
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There is an end porch that is not as wide or doesn't extend
the full width of the building, ·which it is nine feet.
Q. The porch is 9 feet in width or lengthY
A. It is 9 feet in width, that is the long·est way of the
building, but it is not all the 'vay across the 30 feet end of
the building. The building is constructed with a full size
basement under the part ·of it to the end down
page 343 ~ the river and the building itself is of brickveneer, wood frame and plaster.
Q. \Vhat kind of heat and access do you have with reference
to water or sewage Y
A. We have the town water and oil heat.
Q. I-I ow n1any stories high?
A. The n1ain part of it is two stories, then there is an
apartment over the garage part of the building, the garage is
included in the length of the building.
Q. Do you have any idea of the weight of that building?
A. No, I don't.
Q. Do you remJCmber about how n1any brick you had put in
it?
A. No, I don't.
Q. What kind of heat do you have, do you have a furnace
or do you have open grates~
A. It is a furnace, oil heat.
Q. Do you have electric lights?
A. We do.
Q. 'Vhen the Commissioners were on the ground, it was
pointed out by one ·of the representatives of the Highway
Department and stated the distance this dwelling is from the
easement, do you recall what that is?
l\fr. V\7illiams: Sixty-two feet from the top of the slope.
By ].fr. Sutherland:
Q. Sixty-two horizontal feet from the top of the slope?
1Yir. Williams: That is right.
page 344

~

By Mr. Sutherland:
Q. (T~ Mr. Sutherland) Apparently how high
is the surface above the highway?
A. I would say it is approximately 35 feet from the surface
of the main highway up to the level portion around the house.
Q. Now w·ere you present during the time the excavation
for the foundation of the house was made?

i
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A. I was there occasionally, maybe two or three times a
week, I wasn't there as often or continuous as Mrs. Sutherland.
Q. Tell the Commissioners the character of the material
in which that foundation is placed and the character of the
foundation on 'vhich the house is set'
A. You mean the general formation of the land?
Q. Yes.
A. This land is all the result of erosion of the hill above it
and consists of the usual kind of dirt with different sizes of
rock, and of course the deeper in the surface the more compact that is, but there is no definite layers of strata of either
rock or clay.
Q. About how deep in the ground was that foundation?
A. Well, I would say it was six feet approximately, I
don't know the exact depth of it.
Q. What material is that foundation constructed up to
where your brick commences?
A. The footing or footers or whatever they call then1 is
concrete, and as I retnember it that was about three feet and
then there is cinder block up to the surface or the
page 345 ~ first or the basem.ent story.
Q. I take it fron1 what you said you don't
know what was the mix of that concrete, the proportions of
the mixf
A. No, I don't. Now, that is the foundation for the part
of the building under which the qasement is. There is a
famtily room that there was only the footer from three or
four feet deep, this same concrete and the same way for the
garage building.
Q. The garage building, is that up-stream or down-stream?
A. That is up-stream.
Q. The upper end of the building?
A. That is right. Now the garage part is concrete blocks
and brick veneer but the apartment over it is the same construction as the other part of the house.
Q. It appears that the greater portion of the grading and
principle work of constructing this highway has been cmn- ·
pleted, except the sidewalk, and as I understand it was done
this past summer?
A. That is correct.
Q. Did you notice how deep there was excavation in the
road bed during the progress of that work, to what depth they
excavated?
A. I passed by where the work was going on at least twice
k
~

II

l
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each day. I ve.ry seldom ever tarried any except to see what
was going on as I passed. The excavation below where the
surface of the road is now just approximately I would guess
it to be 20 inches.
page 346 ~ Q. "\\That makes that fill from the depth of the
excavation up to the present surface?
A. I don't know, one day I was passing they would be
taking something ·out and the next time putting so1mething in,
I didn't tary long enough to see what they filled that in with.
Q. vVas it rock or earth, did you notice to thal extent 1
A. No, sir.
Mr. Sutherland: (To Mr. Pobst) Can your men tell us
what was used in making the fill?
Mr. Pobst: They will state it or we can ag.ree, just let
them state it.
Mr. Sutherland: · Yes, either one of your men may state
that.
l\!Ir. Price: ("\\rith Highway Department) If I understand
the question, yon want to know the1\!r. Sutherland: The depth of the excavation.
Mr. Price : The road was excavated at one place 1.6 feet
and another 1.4, 1.2 and 1.2, so roughly averages of about a
foot and two to three tenths. They are putting back in there
5% inches bituminous concrete base, it is not concrete as we
think of it, but it will be 51;2 inches through, that is exclusive
of the surface that will be 165 pound per square yard over
the entire pavement, that is your crushed stone.
page 347 ~ Mr. Sutherland: Don't you first put down a
knapped stone and then crushed stone?
l\!Ir. Price: Yes, sir, a sub-base.
l\!Ir. Sutherland: '\Vhat I am trying to get is how you built
from the floor of your excavation up to where, and you have
told us you put knapped stone, how many inches, and then on
that your smaller stone.
Mr. Price: The whole and exclusive of the surface is 5%
inches, that is the base.
Mr. Sutherland: Out of what material is that, how 'vas it
done, I wasn't there and there are so many different ways
doing itT
A. It is a mixture of asphalt and stone of comparable
size.
Q. What would the largest be, of what screen Y
A. I don't have it and I wouldn't want to say arbitrarily.
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By ~Ir. Sutherland:
Q. (To witness Sutherland) Just in your own way tell how
the road was built up to its present surface.
A. I don't know what the material was they hauled it and
dumped it in there and rolled it.
Q. All right. Well when they got down as far as they
excavated, did you notice the character of the soil in which
the excavation stopped?
page 348 r A. I wasn't along there, as I stated, too much
of the time but after they removed. the old rock
and asphalt that the old road was constructed of it appeared
what I would call just a blue mud under there.
Q. Do you know anything about whether there was a spring
or seep exuding from the hillside along there anywhere?
A. There was a spring I would say from 15 to 30 feet
frmn the edge of our line next to Carl Thornbury, or that
much on the Carl Thornbury lot.
Q. Now this blue n1ud, did that extend the entire length
of your lot, or just a portion of it?
A. I don't think they made this excavation quite to the
upper edge of our lot.
Q. 'Vhen you speak of upper edge you mean the part
fartherest up-steaJilll I take it Y
A. The edge of our lot fartherest up-stream.
Q. I take it you were born and reared here in Dickenson
or Buchanan County?
A. I was born in Dickenson County and came to Grundy to
live in 1934.
Q. You are familiar with the kind of soil and material
where vour house is located?
A. Yes, sir, I know in a general way and by observation
of tl1e land in this county and especially along Levisa River.
Q. Well now can you give in dollars and cents what you
think the strip of land that is taken in fee and the easement
that is taken is worth?
page 349 ~ A. Well, in arriving at my best estimate I
would rather put it this way, that the land taken
anrl the easement used bas depreciated the value of what is
left, and as to separating it as to the damage to the residue
and the value of the part taken, that ,,~ould be in n1y 1nind
n1ore of a guess than the other, but I will attempt to give it
eithe1· way you suggest.
Q. You may give it either way you prefer.
A. It is my oninion that the market v·alue of the lot has
been depreciated $3500.00.
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Q. Now, I notice just below, I believe you called it Carl
Thornbury property, and then just above there is a stone
wall there, and there does not seem to be any stone wall
planned in front of the property in question, did the right
of way man, did you mention that to him or was anything
said when they came there to see you or your wife about
obtaining this right of way!
A. M.r. Harrison and I walked over the property.
Q. Mr. Harrison is a representative of the State Highway
Department?
A. Yes, sir, that was the man I talked to with reference to
the sale of the land that they wanted in this improvement,
and when we discussed the question of the easement or the
taking of so much of the surface of this lot for the easement,
the disturbance of the surface of the lot or so much of it is
what give me concern as I thought at that time, and I asked
if the 1-Iighway would put a wall along there when the grading
was done and he said they wouldn't build any
page 350 ~ wall, and I just left it at that and we didn't discuss it any further.
Q. Now, you mentioned the excavation which appears there
at the base of the rather steel hill, which appears to be out
of eroded material out of boulders, no bounders of large size
there, in your opinion is that likely to slide or give way
farther back than these lines indicate Y
J\fr. Pobst: The foregoing question and any answer thereto is objected to because:
·
(1) The erosive 1naterial is a statement by counsel and not
by witness; and
(2) vVitness has not shown himself qualified to speak on
such q?estions, he has not shown he is a builder, contractor
or engineer.

· J\{r. Sutherland: He doesn't have to be.
The Court: The objection is sustained, and it is leading
for one thing, amounts to statement by counsel.
Mr. Sutherland: I ·would like to have the Commissioners
to retire and the witness to ans,ver the question.
The Court: All right, let the Commissioners go out.
(Commissioners retired from court room1)

·~.
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The Court: I dont think you have any right to
have his answer to a leading question even for
the record.
Mr. Sutherland: I would like to have his answer.
The Court: Let him answer for the record and let's get
along, just killing time.

page 351

~

A. It will.
By Mr. Sutherland:
Q. "'\Vhile the Commissioners are out I will ask you another
question. Is that of sufficient certainty or probability as to
affect the value of the lot or to probably injure the building?
A. Definitely it affects the value of the lot, probably would
affect the building.
Mr. Sutherland: N o"r, Your Honor, I will want to ask that
last question in the presence of the Comn1issioners and have
his answer.
The Court: You may ask him about that but you may not
ask it in an obvious leading way.
Let the Commissioners come back.

(Commdssioners returned into court and following proceedings were had in their presence)
By Mr. Sutherland:
I will ask the reporter to read the question, the last one.
(Reporter reading)
page 352

~

Q. Is tha.t of sufficient certainty or probability
as to affect the value of the lot or to probably
injure the building?

Mr. Pobst: That woudn't make sense to the Commissioners now because they wouldn't know what "that" refers
to : if he would re-frame his question.
The Court: As I have already told counsel for the defendant, he may ask both of those questions in the presence of
the Commissioners, but the first one may be asked so as not
to be leading-.
Mr. Sutherland: Very well, Your Honor.

···.·.··=~
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George C. Sutherland.
By Mr. Sutherland:
Q. I believe you have stated the character of the soil down
in which excavation for the footer for the house was constructed?
A. In a general way, yes.
Q. How does that compare from your observation with the
remainder of the soil at the road?
A. So far as I have been able to observe it is practically
the same.
Q. The work has practically been completed there as the
Commissioners saw, now is there a cut in the base of the hill
along there?
A. The part of the road that has been constructed IIll!akes a
cut at the toe of the hill.
Q. "\Vell, from your experience along up and down Levisa
River, what would you say with reference to the
page 353 ~ probability ·or likelihood of that causing further
breaks or slides in the hill?
A. Fr01n my observation it will.
Q. Do you think the probability is great enough to affect
the value of your wife's lot?
A. It would.
Q. Could you segregate that from the other figure you ·gave
of the $3500.00? To what extent would it affect the value of
the lot in addition to the physical invasion?
A. Well, as I stated before, it is as much the effect it has
on the remainder of the lot for the purpose for which it was
purchased and is being used, as the value of the land taken
which a.s I look at it is practically the same thing, but just for
a guess as to the way to divide it I would say the land taken
was $2,000.00 and damage to the residue $1500.00.
Q. In your opinion, if there had been a wall, with a footer
with some 24 to 36 inch base, would that have reduced the
danger of this settlingf
A. It would, temporarily at least.
Q. No"r, I notice up there, and I have no doubt the Commissioners did, there is a. tree between some stakes drive and
the hig-hway, was anything said about removing that tree?
Is it cloRe enough to the excavation that the tree should be
removed?
·
Mr. Pobst: That is objected to because it has
already been stated that the Highway Department can't do anything further than sm:ooth
down, seed and sod the strip.

page 354

~
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George G. Sutherland.
Mr. Sutherland: That is the very thing. If it will have to
be removed to make it save, what would it cost to remove it.
The Court : Go ahead, answer.
A. When we were on the property before work began, when
I say we, I mean with the representative of the State Highway Commission, and plans showed the tree to be removed.
However it was stated at that time there was a probability
that it wouldn't have to be removed. In my opinion the roots
that have been cut from the tree and the dirt removed so
close to it that it won't stand many years, if many months.
By Mr. Sutherland:
Q. Does that create a hazard, if it should fall would it he
close enough to injure the house 7
A. I don't think it. 'vould injure the house, the biggest
injury as I see it, we don't get the shade from it from now
on and where it catches the dust coming up from the highway.
Q. If it should fall, what. would be the expense of removing
it from your place f
Mr. Pobst: If Your Honor please, I think he is going far
afield, he hasn't got to stay there and let a more expensive
damage, the proposition is if he wants it downMr. Sutherland: All right, if you should want
page 355 } it cut down for any reason or if it should fall from
nature, what would be the expense of removing it?
Mr. Pobst: We object to that, if it should fall from nature.
The Court: I don't think the cost would be any material
diffe.rence.
Mr. Pobst: Not much difference.
A. The; information that I got from the Inspector and the
contractor was that it would be removed, that is hearsay but
that was all I knew about it.
~{r. Sutherland. All right, I take it these Commissioners
know about as much about that as he would.

Q. Now, I think I have included all that occurred to me to
ask you, if from your observation there is anything I haven't
asked you about that would affect the price of the land taken
or damage to the residue in your opinion, I would like for you
to state it.
A. 1 don't know that I made it clear or whether there was
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George C. Sutherland.
any attempt to. As I considered it, as the Comn1issioners saw,
the slope disturbed the surface over which they were obtaining an easement, is as complete a loss as the other because it
gets it in such shape as I can't use it ,as a part of the lawn
and for the purpose that I have it, or the purpose of the residence, the part being used as an easement is as
page 356 ~ compl~tely useless to me as the part that goes
under the highway.
Q. As I understand it the State has completed that slope, I
will ask you if since it has been completed, if there is any slip
or slide beyond it.
A. Oh, yes, ·practically the entire length of it, or I would
say ·at least two-thirds the length of it this last fall rolled
down considerably.
Q. Has it re.ached its height this winter, the slide T
A. Certainly not.
Q. When does the worst of that usually come?
A. When the land completely thaws out, usually as late as
April, sometimes as early as March.
Q. And if a heavy rain should come at that period, does
that accelerate or does it affect it any¥
A. Yes, sir, the heavier rains.
CROSS EXAMINATION.
Mr. Pobst:
Q. ].fr. Sutherland, after it is seeded, will it break off then,
do you think T
A. Yes, sir, I feel that with the slope it has now, that even
if it is seeded with as good material as I know of or that that
grows roots fast it ·will not have a turf sufficient to hold it, but
it will continue to sluff off.
Q. Has that been your obse;rvation of all the other 1:1
slopes they have made from here up to DeelY
page 357 ~ A. Not all of them.
Q. After all as you said, you have been particular to look and see about those slopes?
A. No, I haven't been particular to look at it, but I have
notice.d the slides.
Q. Those were slides where the slopes were 20 to 30 feet
tall, yours wasn't anything like that.
A. I don't want to be· positive about it, but the slide I remember, right at the upper end of the Vansant Ball Park,
that the height of the excavation of that road there is similar
to the lower end of our lot.

./
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Geo1·ge C. Sutherlan-d.
Q. What was the slope, do you know?
A. I took it for gTanted it was 1 :1.
Q. You just passed and you didn't really observe it very
closely, you didn't know the nature or cause of the slide, there
might have been a wet weather spring under it?
A. No, but that is the: nearest one I have observed.
Q. Are you a geologist, contractor, builder or engineer?
A. No, I don't have but one profession.
Q. Now you spoke of the fact that this ease-ment, sloping
this bank off at the toe of the hill next to where they put the
sidewalk,, you can't use it as a lawn any more, what use have
you made ef that as a lawn, did you ever go out there and sit
or walk over it?
A. When we started to in1prove that lot by building on it, I
borrowed as much money as I could get, and I couldn't get
enough to do the land-scaping or fixing my lawn.
page 358 } I have been thankful that I haven't missed a payment on the. money that I borrowed, and I was
getting to the point where I thoug·ht I could improve that
lawn, as I wanted to and had planned all the time, consequently we hadn't done but very little other than rake the
rocks and debris and sow some seed in the sod that was right
there.
A. We had an idea that we would make an approach from
the front of the house, we have been using the back of the
house. We had an idea to smooth that up and plant some
shrubbery, plant some flowers, put some sod on it.
Q. You can still do that.
A. We can all except the part that was taken.
Q. You did build a terrace, you made a terrace as steep as
this slope?
A. No, I didn't build one.
Q. You have one?
A. Yes, there are some terraces there, and they are so steep
t11e way I looked at it they are practically impossible to run a
mower over.
Q. Mr. Sutherland, you spoke of the damage there, the part
taken and damage to the residue as being $3500.00, don't you
think you are being helped by their constructing a sidewalk
there?
A. No, the sidewalk won't, in my view of it, help or add to
the value of it, because there is no entrance to the home where
the sidewalk is, without that I don't see it would help.
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Q. What kind of entrance were you expecting
to make up there Y
A. We had discussed that but the boss hadn't
finally decided.
Q. Then it was rather problematical then Y
A. Definitely the entrance now will have to come from the
alle.y because it is too steep and too far to the top of the curb
as it is now.
Q. ,After you g·et back from the sidewalk from 10 to 12 feet,
they didn't change it at all, is that right?
A. My recollection is it was a little more than 15 feet where
it went upon the hill, looking at it when it started it, it looked
like they were taking quite a bit for the amount of road they
had to build.
Q. Didn't you think they did that and sloped it there so
there wouldn't be as much damage Y
. l\.. Their reason for taking it I don't have the slightest idea.
Q. Now, you are kicking because they took it, and if they
hadn't sloped it back, you would have kicked because they
didn't take it and slope it, wouldn't you?
A. No, I couldn't say I would have.
Q. Back of where they took it, whether 10, 12 or 15 feet,
they didn't change the grade of your yard, back of where they
sloped itY
A. No.
Q. vVell, all the way of that would have bee.n steps then and
instead of being 1 :1, what would it have been?
A. (None)
Q. You would still have to have gotten up there with steps?
A. There was no other way of getting straight
page 360 ~ up in front except steps.
Q. Did you ever contemplate putting steps
there¥
A. As I stated awhile ago n1y wife and I discussed -as to the
entrance, but that was neve.r definitely decided.
Q. The sidewalk you say will be no help to you, don't you go
to your neighbors hvo or three houses below you, do you always go in a carY
A. No, I have walked along that road a few times.
Q. You walked in the ditch tlie way it was to keep the cars
from running over you?
A. Yes, I walked where I thought it 'vas the safest.
Q. There wasn't any save place except in the ditch Y
A. I can't say where the safest place. was.
Q. The sidewalk will be safe·r?
page 359

~
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.Fred Shortt.
A. Yes, some people run up on them but they are considered
safest.
Q. You had no wall there, did you Y
A. No, I didn't.
RE-DIRECT EXAMINATION.
Mr. Sutherland:
Q. What was the depth of the cut of the original highway in
front of the road, the cut befqre this last one Y
A. I don't believe I paid too close attention to it because it had a sod over it, but I would say it ranged from
something like two feet at the upper end and four at the
lo,ver, that is merely a guess, I never looked at it with that
idea.
Q. And the degree of slope, was it practically the same as
now?
page 360 ~ A. Well the other construction had been long
enough until nature had fixea it ~o that the sod
completely covered the slope.
Witness stood aside..
FRED SHORTT,
the next witness, called for and on be.half of the Defendant,
being :first duly sworn, was examined and testified as follows :
DIRECT EXAMINATION.
Mr. Sutherland:
Q. Are you the Fred Shortt that has heretofore testified in
several of these proceedings?
A. lam.
,
Q. Where is your place of business 'vith reference to the
prope;rty in question, the Bertha Sutherland property?
A. Well, part of our business is directly across from the
Sutherland property.
Q. Have you had occasion to notice that property, for how
long?
A. Well, for more than 20 years.
Q. " 7ere you at your place of business and noticed the construction of this highway in the past season?
A. Yes.
Q. In the construction, after it has been finally completed,
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the slope there in front, have you noticed whether or not since
they ceased work there has been any slip or slide. Y
A. No, I haven't noticed that.
page 362 r Q. Have you noticed whether ice exudes from
the face of that slope?
A. I don't recall that particular point.
Q. 1\lr. Shortt, in your opinion is there a likelihood of the
remainder of the lot settling so as to effect the house since
this construction, since this cut has been made along the
toe of the hillY
Mr. Pobst: We object to that, he hasn't shown himself
qualified to speak-likelihood or probability, that is awfully
indefinite. We don't think anything he would say would help
the Commissioners at all.
The Court: I think in view of what he has stated where
his business is, and from what he has testified heretofore, if
he has an opinion to give, he may do that, the \Veight of it is
for the Commissioners.
Mr.' Pobst: We save the exception.
A. Well, from my observation, on any slopes where you disturb the earth, there \vill be some erosion and slipping, and as
to the property behind that part of the construction where it
is not touched, I don't know.
1\fr. Sutherland :
Q. 1\ir. Shortt, could you give the Commissioners your
opinion or estimate of what the value of the property taken
and the value of the easement taken there for t11e
page 363 r benefit, the -portion of the road bed for which
they are taking in fee is 575 square feet and the
slope is 1845 square feet, basing your opinion upon that 'vhat
would be its value?
A. '"ell, the land taken, my estimate 'vould llc $2 or $3 per
square foot; one of the reasons for that valuation would
be that if I had the lot I would consider the upper portion
of it for business.
Q. And what. would you say then with reference to the
1845 sauare feet for that slope, for the use of making· that
slope there, what would be its value?
A. I :iust don't have an opinion on that.
Q. "That "rould be the difference in value, if you have an
idea of the property before the road is com.pleted and after, if
you can say?
c
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J'red Shortt.
A. Well, I haven't thought, I wouldn't have an opinion on
that.

CROSS

EXA~IINATION.

Mr. Pobst:
Q. Mr. Shortt, if the State Highway Commission were required to pay a.t the rate you, as a professional ·witness, have
put on the property taken, don't you lmow it wouldn't have
enough money to build roads in Buchanan County 1, The
price you have put of $5 and $6 a square foot down there and
$2 or $3 here at the end of a steep bank, residential property, will go up into a quarter of million dollars per acre
won't itt
page 364

~

Mr. Sutherland: 'Ve object to the argument.

A. That depends on what's on it, whether it is levelland or
hillside. Some of the property I mentioned had been improved, had asphalt on it. We have property up in front
of our place we put asphalt on, that cost us.
Mr. Pobst:
Q. This had no asphalt on itt
A. No, sir.
Q. Well $3.00 per square foot, it would cost-multiply that
by 43,560 square feet, it would give over $130,000 an acre
for right of way, ·wouldn't itf
~fr.

Sutherland: We object, it is a mathematical conclusion.

~Ir.

Pobst:
Q. Do you think the State Highway can afford· to make
any roads at that cost f

1\fr. Sutherland: We object to that as irrelevant and immaterial, there was a highway there.
The Court: That is a matter of argument, the objection is
sustained.
1\fr. Pobst: All right.
Q. You say there might be a little erosion, but not back of
where they cut, you mean until they get the grass sodded
some of it might trickle off and roll do'vn'
A. Yes, sir.
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L. W.Boyd.
Q. After they have seeded with grass from here
to Deel, you won't have that trouble, is that true?
A. Not too much. ·
Q. '¥ell, do they, after they seed with grass, a few feet
like this Y
A. After you get a good turf there it will hold unless water
gets behind it.
Q. Well, is there any water coming down that hill?
A. I don't know.
Q. Back of that cut you are not testifying as to that, you
don't know?
A. No.

page 365

~

RE-DIRECT EXAMINATION.

:rvrr. Sutherland:

Q. Have you observed along the highway frmn here to Deel,
has there been a break and slip?
Mr. Pobst: lia.ke it similar land.
Sutherland: Well, similar material.
Mr. Pobst': And similar slope and similar depths of the
cuts.
The Court: You. would have to show the similarity.
}.ifr. Sutherland: These Commissioners know as much about
that as he does, I take it they have been along the highway up
to Deel, I will leave it with that.
page 366 ~ The Court : All right.
~fr.

Witness stood aside.
L. 1\7 • BOYD,
the next witness called for and on behalf of the· defendant,
being first duly sworn, was examined and testified as follows:

DIRECT EXA11INATION.
J\fr. Sutherland:
Q. Mr. Boyd, where do you work?
A. For Mingo Lime & Lumber Company.
Q. Do you work for Mr. Shortt?
A. Yes, sir.
Q. How long have you been there?
A. Twenty years.
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Q. Have you noticed the property in front of your place
of business, of 1\1rs. Bertha Sutherland's?
A. Yes, sir.
Q. With reference to everything except whether there has
been a slide there or not, would your statement be practically
the same as l\1r. Shortt's?
A. Yes.
Q. No,v, l\1r. Boyd, have you noticed whether or not, since
they ceased work there has been any slip or slide on the
property of Mrs. Sutherland Y
A. Yes, there is a break at the tree, on this side of the
poplar tree that is in question.
page 367

~

CROSS

EXA~IINATION.

l\1r. Pobst:
Q. You 11nean just belo'v the tree,
road?
A. Yes, sir.

betwe~n

there and the

RE-DIRECT EXA~MINATION.
~Ir. Sutherland:
Q. Have you noticed whether there is ice exuding between
the slope and the road?
A. No, I have not.
vVitness stood aside.
1\1r. Sutherland: We have nothing further to offer now.
Mr. Pobst: Mr. Harrison, come around.

.
E. M. HARRISON,
the next witness, being· first duly sworn, was examined and
testified as follows :
DIRECT EXA1\ITNATION.
1\fr. Pobst:
Q. You are the same E. M. Harrison who has testified in
these other cases?
A. Yes, sir.
Q. "\Vhat is the difference in the road elevation in front of
the Bertha Sutherland house, the highway elevation, as before
the present work was done and as it will be when the present
work is finished 1
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A. The side walk will be a.t an average of approximately

one foot higher than the ditch line that is on the
side next to ~Ir. Sutherland, the center of the road,
on the down-stream side will be approximately
three-fourths of a foot lower, than it was and on the other
part of the road it will be approxilnately the same grade.
Q. The side-walk, as I understand, along the Sutherland
property will be higher than the center of the old road elevation1
A. That is right, sir.
Q. Do you know why they took out some material and
hauled back other material in front of the Sutherland property along there in the construction of the road 1
A. Yes, where they would find unsuitable material in excavating they have to replace it with suitable material which
passes specification as passes our laboratory and we have to
g·et that n1aterial fr01n somewhere else.
Q. :Nir. Sutherland referred to blue :milldA. vVe have to take that out, that would be unsuitable and
we· have to replace it, we have in that particular place removed
it.
Q. Has that been quite expensive to the State Y
A. Yes, sir.
page 368

~

1\tir. Sutherland: Well, we object to that.
The Court: Sustained.
l\£r. Pobst: Your I-Ionor, I just ·wanted to show what they
are required to do.
page 369 ~ ~fr. Sutherland: They are building the road
according to what they think is a good road.
~{r.

Pobst:
Q. By putting a more substantial material down there and
elevating the side-walk, does that give a better support to the
toe of the bank and the hill than it was formerlvf
A. It would be my opinion it would.
··
'Vitness stood aside.
page 370 ~ S. D. ~fay, State Highway Commissioner of Virginia,
Petitioner,

v.
Sylvia H. Wrig·ht et als.,

Defendants.
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At a hearing on Exceptions filed to Commissioners' Report before the Honorable F. vV. Smith, Judge of the Circuit
Court of Buchanan County, Virginia on June 1, 1959.
Appearances : H. Claude Pobst, Attorney for Petitioner;
S. If. Sutherland, Counsel for Bertha Sutherland; Geo. C.
Sutherland, Counsel for Hazel Chandler and Dr. E. P. Wright;
I. ~I. Lambert, Guardian a,d LitMn and counsel for Sylvia
Wright and Shirley Fay Lester D. A. J\IIcGlothlin, Counsel
for Walter Brown et al.; vV. Clyde Dennis, Counsel for Ira
Blankenship; J. ~L Bevins; Grundy Lodge No. 17 Independent Order of Oddfellows; Lonza Ratliff & wife; Levisa l\:fotor
Corporation, Hadley Arrington & wife; J\IIyrtle Goins & Husband; Bessie Bowman et. al. (Estate of S. T. Bowman); Edgar
Taylor & wife; ,V. D. & Blanche Shelton; Brady Can1pbell &
wife; Ona & ,V. W. Griffith; G. W. & Inez Mitchell; L. D. Perkins & wife; George lVI. O·wens, R. Lawson J\.fatney.
page 371

~

J\IIr. Sutherland: I understand that there are
certain of these parties who wish to 'vi.thdraw
their exceptions and they are as follows:
~fr.

Pobst: We might stipulate as to those.

·sTIPULATION:
It is stipulated and agreed by and between all counsel he·r
present that as to the following nanned parcels of land, no
exceptions were intended to be n1ade to the Commissioners'
Report and the Commissioners' Report as to those tracts of
land may be confirmed witl1out further objection:
Tract No. 1-Parcel A-owned by the widow and heirs at
law of T. G. 'Vright, deceased.
Tract No. 2-Parcel B-owned bv the widow and heirs at
law of T. G. Wright, deceased.
~
Parcel No. 2 owned by Billy J. 'Vright.
Parcel No. 9 owned by Levisa Motor Corporation.
Parcel No. 15 owned by Gerald & Betty ,J can Arrington.
Parcel No. 18 owned by Dottie Combs, who is now Dottie
Mills.
Parcel No. 19, easement over ~I. A. Lynch.
Parcel No. 20 owned by George W. ~Htchell.
Parcel No. 21 owned by L. D. Perkins or by L. D. Perkins
and the heirs at law of C. A. Kincaid.
Parcel No. 22 owned by George Owens.
Parcel No. 23 owned by R. Lawson Matney.
Parcel No. 24 owned by Shirley Gay Wright Lester.

,~W'!'?"'n'?M%'1'?~~••.t~zm{W.!T:"')'
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H. Ola.ude Pobst.
page 372

~

1\fr. S. H. Sutherland: May it please the Court,
we now offer the evidence heard by the Commissioners and ask the court to construe the same as to these
exceptan ts.
In fairness to ~Ir. Pobst, if he or the court doesn't think
it will disqualify him to act as Attorney, I "rould like to call
him and I want to state to the court there will be no contradiction to what he says, I think under the exceptions it's only
fair that he be allowed to make his statement, I waive his
being sworn and his statements will be treated as evidence.
The Court: The court will regard the attorney as an officer
of the court and it will be treated as evidence.
Mr. Sutherland: Exception No. 4-I{~

Q. 1\fr. Pobst, under the Exception K it is stated as follows:
''One of the Commissioners should have disqualified hhnself
due to the fact that he was an interested party to the outcome of the proceedings by reason of the fact that he was then
seeking special privileges at the hands of the petitioner which
will or may require like action and besides said commissioner,
after his recomn1endation for appointn1ent was entertained
on a hunting trip by petitioner's attorney.'' This exception
was made '~.rith the nnderstanding of counsel, without having
an opportunity for consultation, as referring to one of the
Comn1issioners having been entertained by you,
pag-e 373 ~ as to this if you desire to you may make a.ny statement or explanation of that and Exceptants will
be glad to entertain it.
H. CLAUDE POBST,
Mr. Pobst: 1\{y name is H. Claude Pobst, I was born Ma.y
24, 1884: .have just passed my 75th birthdav: I received the
deg-ree of from Tazewell College in 1903 and in 1906 the deA"ree
of B. L. or L. L. B. at University of Virginia.. I began the
practice of law in the summer of 1906, practiced in Tazewell
for thirteen years and have since nracti~ed in Grundv, Virginia. I have never held any official position except the office
of Mayor a.nd Councilman of tl1e town of Grundv and Commissioner in Chancery of the Oircnit Court. I oualified nnd
pra~ticed before tlie Supreme Court of Appeals of the State
of ·virginia ahout 1913.
For some 15 to 18 vears it has been mv habit in tl1e fall to
go to Swan Quarter, North Carolina for the purpose of shooting- ~eese. Sometimes it 'vas difficult for me to g·et anyone to
go with me inasmuch as it was a trip of 460 miles each way,
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H. Clood.e Pobst.
a hard tip, and there was only an hour or two shooting per
day, real expensive trip. Rather early in the fall I began to
practice shooting with a shoot gun and with officers and with
various people, Joe Breeding, J. H. Shortridge, Judge SmHh
was there quite often, Jack Ashley, Golf Professional. I began asking men to accompany me in hunting wild geese, and
some time by October, Joe Breeding, Jash Ashly and John
Henry Shortridge agreed to accompany me. tTudge Smith
first agreed he would and then found his duties too
page 374 ~ heavy to join us.
On the 6th day of November, 1958, the notice by
publication and s.ervice and answer· and the notice in the case
here was n1atured, both by service and answer and order of
publication. I think it was 1\'fr. S. H. Sutherland who asked
for a continuance until the 13th, which was done, a.t which time
it was stated commissioners would be appointed. When we
met, the court asked that each side, that is, the attorney for
the petitioner, and the official attorney for the petitioner was
I, H. Claude Pobst, who was designated some years before
my la'v partner, Marjorie Coleman, began to practice and
became a member of the firm.
Miss Coleman and· I, on the one side, submitted the names
of eight people, eight or ten, and the other attorneys represented by Mr. S. H. Sutherland, Mr. George C. Sutherland,
Mr. W. Clyde Dennis, 1\{r. Donald A. 1\fcGlothlin and Mr.
I. M. Lambert, who was guardian ad litem -of said infants,
and an incompetent person, together submitted another list,
my recollection is about the same length. The names of two
of the commissioners were agreed upon among the attorneys,
they not being one of the commissioners finally appointed.
At that time the court was given this list with the understanding that the court would not appoint the commissioners
until the 12th of December, 1958, which was then 29 days off,
and would then appoint the commissioners on an order prepared by counsel in which the names ·of the commissioners
were left blank, and then hand list of the eornmissioners to
,Jennings L. Looney, Clerk of this court and ask him to issue
sumrniOns against them to appear and serve on Decen1ber 15,
1958.
page 375 ~ The goose hunt proceeded, details of which I
will give later. On SaturdayThe Court: The rest of you, i£ he is going to give the de..tails of the goose hunt, might as well reconcile yourself for
the rest of the day.
Mr. Pobst: (Continuing) The next day, on Saturday, December 13, 1958, either I or Miss Coleman was in the Clerk's
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Office and asked whether Judge Smith had named the Commissioners and Jennings Looney, the Clerk, said he had and
read 1ue the names, that was the first time that I or Miss Coleman, my law partner, had any intimation whatever who had
been appointed, but that appointment had only been made
on the 12th or the 13th, the decree was handed to the Clerk
Saturday IIT.liOrning, as I understand, which was the 13th day
of December.
In the meantime we had g·one on the goose hunt about some
time around the 29th of November, and had been back from
the goose hunt a few days. There were two goose hunts, I believe we left on the 29th of November, 1958, and drove the
entire distance in one day. The trip was made in an automobile owned by Jack Ashley, Golf Pro and we were accompanied
by Joe Breeding, one of the Commissioners, who was thereafter and some three weeks later appointed. In making the
trip, nothing was paid for the use of the automobile, but we
took time about paying for the gas and buying lunches. They
had some whiskey and I had some whiskey, each
page 376 ~ furnishing it themselves. ,Toe Breeding and Jack
Ashley seemed to ha.ve their whiskey tog-ether and
were separate from mine. I had gotten mine there, two
bottles. I don't think I drank a drop on the way. Jack
·Ashley was an excellent driver and making fine speed and we
g·ot. there around 4 o'clock and under no circumstances have
I, within the last 15 years, taken whiskey until 4 o'clock.
After we got there we took four or five drinks. The man who
was our gi1ide and who gave us board and room, took us to his
own blinds and back on his own farm-SO years old. I usually
drank out of my own bottle and didn't drink very much and
the other boys usually did the same. Alva 0. :.M:al who owns
the land on ·which we hunted, charges $15.00 a day for all that
service. I paid no part of any other man's expense who went
or to Jack Ashley who drove 11n.e or anything-. I did not pay
his license, which was $15.75 for the right to hunt-nonresidents. I paid nobody's license except my own and nobody
paid my license fee.
The goose hunt was not a successful one, the weather was
too warm and the geese would not ClOme down. After huntin~
Monda.y and Tuesday morning till about 9 or 9:30, not later
than 10, after that there wa.s no m:;e to hunt on a warm dav,
Jack Ashley and Joe Breeding said it looked like the weather
wasn't goin~ to turn cold and after the Tuesdav mornin~
hunt'thev left. I had gone for the nurpose of ~ettin<r a lonct
rest and I stayed there with the family until tl1e followin~
Sunday when Quinn Morton from Charleston came, L. D.
···,,/,

(',
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''Pete'' Combs and John I-Ienry Shortridge came, they came
on the next Sunday, they came while we 'vere gone, and they
looked over the place where Wright Brothers started their
flying, and when we got back Pete Combs and
page 377 ~ John Henry Shortridge were there, they had come
in John Henry Shortridge's aut01mobile and they
broug-ht their own whiskey and whether I took a drink out
of their bottle or not I am unable to say, anyway we stayed a
couple days and 've came on Tuesday or Wednesday morning.
During the entire time I paid nothing whatever for John
Henry Shortridge nor for Pete Combs, it being always agreed
that we g·ot Dutch and everybody pay his own expenses, which
we did. I did not pay their $15.00 a day they had to pay for
their sleeping, etc.. and their license fee of $15.75, none of
these things did I pay or ever promise to pay. 'Vhether I took
a drink of John Henry Shortridge's liquor or he from 1nine
I am unal)le to say. We returned home Tuesday or
Wednesday, he would drive some, Pete Combs some and I
some. A.t that time I didn't think about anv Conmnissioners
or the fact that their names had been on a. list-if I had, the
first time we were top:ether was Tuesday the 15th when they
appeared to perform their duties, I would have mentioned the
fact, but I just found no relevancy or it just. left my mind
blank.
I desire the record to sa.y insofar as I kno'" I have never
been accused of any improper conduct during my practice of
law, and I desire to say that nothing ever done or said has
hurt me more, I have no aniinosity against those wl1o filed
this exception, they continue friendly and regardless of what
they do, I pray G-od to give me strength to do what ought
and must be done.
I desire to say, during the entire trip with ,John T-Ienry
Shortridge or with ,Toe Breeding-, ·was anything- mentioned
about this condemnation proceeding, the fact that thev had
been suggested or mentioned in any ''ra.y, as a matter of faet
trying to do what I think the law reouires me to do. T trierl
not even discuss it with outside people who would discnss it
with them.
page 378 ~ 1\f-r. S. D. Sutherland: I want the record to
show that we disclaim any l1ad motive for any
intentional misconduct.
·
The Court: The court notes tl1at Mr. Pobst has stated that
this g-oose hunt 'vas unsuccessful, the court desires that the
record show that previous hunts when Frank Smith was in
the blind with 1\fr. Pobst, the hunts were successful. 1\!Ir.
George Sutherland has spoken up and stated he would like

·~
I
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George C. Sutherland.
to ask if the liquor was as bad as the goose hunt but the court
rules that this question is irrelevant and immaterial.
~Ir. S. H. Sutherland: Would it be agreeable for Mr. Pobst,
instead of my question and answer to say that the exception
is withdrawn as without any merit, would that be satisfactory?
Mr. Pobst: There is one thing I have tried to keep clean
and that is my ethics.
Mr. Sutherland: It was never intended to impeaeh 1\fr.
Pobst.
~fr. Pobst: I know that, ~Ir. Sutherland, but still take it
on yourself.
The Court: Is there anything else, Gentlemen, that you
desire to say for the record f
~fr. S. H. Sutherland: I desire to call George
page 379 ~ C. Sutherland in the Bertha Sutherland tract No.

14:

GEORGE C. SUTHE.RLAND,
being 'first duly sworn, was exarrn.ined and testified as follows:
DIRECT
~fr.

EXA~IINATION.

S. H. Sutherland:

Q. I believe the record will show that you are the husband

of Bertha Sutherland.
A. That is right.
Q. Do you rmnember of the Con1missioners being on this
property at the same day or the day prior to the time we had
the former hearing and they made their report?
A. Ido.
Q. "\Vhat, if anything, l1as happened by reason of the elenlents by nature to that lot of land since that time?
A. The bank has crumbled off and rolled down on the grade
where it was graded off for the sidewalk and recently when
the work of the sidewalk was done tl1is dirt was hauled away.
Q. From the beginning of the work to the present, has there
any part of the land, the earth, been removed over the portion which they claim was an easement?
A. It has. The easement, as pointed out, was the part of
the land that was used and hauled away to 1111.ake the slope and
all of the land that was removed, in order to make this slope,
·was hauled away and at this time the bank, since the removal
of the last material, the slope is more abrupt than it was at
the thne the commissioners were there.
Q. When the- commissioners went up there in
page 380 ~ this case, was the ground frozen or was it during
the thaw?
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A. The ground was frozen fairly hard there at that time, it .
had before frozen some and just a few days before the commissioners were there there had been a slight thaw and some
of the bank had dropped off.
Q. Since the thaw has come, both below vV atkins Branch
and above, where there was similar material in the bank
part up on the hillside has there been any break and slide any
considerable distance from the slope, if so, state those conditions.
A. Yes, I noticed in some few instances there have been
breaks in the slope and the material had slid down and out
onto the highway.
Q. I inadvertently omitted, when you were on the witness
stand before the commissioners, or my recollection is, to ask
you about how much you or your wife have invested in this
house and lot.
A. Approximately $35,000.00.
Q. I don't know that I went into that before, if I did, .if you
recall you can so state or if counsel or the court recall it, has
the property generally enhanced in value along there since
your purchase and in1provement of the lotY
A. It has.
Q. About how much Y
A. Not being a real estate dealer, I don't know enough
about that to give anything more than an opinion, it would be
based upon the improvem;ents I have noticed being made.
. Q. I would like to have your opinion.
page 381 ~ A. Well, I feel like I would be safe in saying at
least 25%, I believe more.
Q. Has the highway, in any way you can see, caused any
enhancement in your wife's property?
A. For residential purposes, which the lot we have is used
exclusively, I don't consider it has.
Q. The property extending for a considerable distance from
your wife's property, both below and above, I mean by that
up stream and down strea.t, seems to have a ruble mass wall
some several feet hig·h, is there anything like that in front
of :your wife's property so as to hold the wall from sliding
off?
A~ There is not.

CROSS EXMITNATION.
Mr. P~obst:
Q. Mr. Sutherland, I believe the front of your property
next to the sidewalk and the highway has been slop.ed. down
about one to one or one and. one-half to one slope, has it not Y

~-
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. A. There was a slope cut at the time the grading was first
done.
Q. Now then if the State had in the evidence in the hearing
before the Commissioners that the State Highway Department would grass that slope, have they ever done that Y
A. No.
Q. If they do that, do you think that will hold your bank so
it will not ravel and roll down'
A. Not at the present slope, I think it is entirely too steep
to hold, even with as good sod as can be placed on
page 382 ~ it.
Q. Haven't you noticed that some of the cuts
are more than a 45 o, even a 50 to 60°, along the side of the
bank on this same road, above there, and that that has been
grassed and is holding?
A. I have noticed a sod on some of it along the road that
has been recently constructed, but the places where it is holding the soil is not of the same formation as it is at the toe of
the bank of the lot 'vhere I live, that is of a softer material
and more easily breaks up and corrodes.
Q. Isn't it a fact that all of the slopes where they have
sodded, didn't they all hold regardless of the slope?
A. I have noticed some of them have broken even with the
sod.
Q. Isn't it a fact that when the weather got bad, even in
front of your property, they were not able to get all the
work done?
A. I think they started work on that project up there some
time in April, last year, but I don't think they did anything
on this particular property until the last of April, this year.
Q. You mean they were out all winter this past winter T
A. Yes, that is right.
Q. And they started up again in April?
A. Yes.
Q. And are now working on finishing it all up?
A. That is right.
Q. You do not think they will fail to live up to their promise
and sod your bank, do you Y
A. I do not know what their intention is, but I don't mind
· to say they won't do all they promised by putting
page 383 } a sod on it.
Q. They are still working on it, aren't they?
A. I have noticed some of the contractors' employees there.

Witness stood aside.

' lj
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Mr. S. H. Sutherland: That is all in the Bertha Sutherland
case. Now, we don't have the other land owners here but "re
can have them here by one o'clock, if the court will indulge
us, we will want to introduce evidence of sirmilar nature to
what we have in this case.
The Court: vVhat do you say, Mr. Pobst~
J\tfr. Pobst: If Your Honor please, we would like, if you
grant that request, you to read our notes of authorities and
we have given them the authorities.
1\Ir. Sutherland: We want the record to show that we
insist on our exceptions that it is error to join more than one
defendant in these cases and we insist on our motion that the
court strike out all except one and proceed with their election
on which one they will proceed.
In that connection we desire to cite the case of West v.
Anderson, 186 Va~, 554, at page 562. Judge Spratley says
with reference to the procedure whereby the Ifighway Commissioner may proceed :
''The procedure outlined in Code, Section 1969j (2) is full
and complete.
page 384 ~ We will insist that the statute allowing the
joinder ,of all the persons the conclemnant n1ay
does not apply to proceedings by condemnation by the State
Ifighway Commissioner.
(2) We will insist that the court will l1ear these Exceptions on the evidence introduced and any new evidence as
pertinent since the Commissioners' report.
(3) We insist, in this particular case I do not know whether
this will apply to any other of the Exceptants, where the
pleading shows only an easement they have actually taken
and hauled away the soil, that they have taken in not only
an easement, they have actually taken a strip of land and I
would like to call the court's attention to the fact that in their
petition as originally filed-of course it was rum~ended, when
this case was called up, but in the· petition it says in paragraph (b), it alleges ''that in his judgment it is necessary for
the construction, re-construction, alteration, maintenance and
repair of a portion of the road embraced in the State I-Iighway system designated as Route 460, situate on Levisa River
in Buchanan County, Virginia, to acquire, in fee simple, certain strips or parcels of land." We insist they are takin.~
inconsistent positions before the Commissioners and the court,
they misled the Commissioners in stating it was only an easement when in fact they have taken it in fee simple and hauled
away. That is all I care to say at this time. when we reconve.ne we will have our additional evidence, if the court is
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Lra Blankenship.
of the opinion that that kind of evidence is admissible.
Mr. Pobst: We have in our brief notes answered the proposition that the Highway Commissioner could
only include one tract of land and that is all we want to answer
of Mr. Sutherland's statement.
The Court: We will recess until one o'clock. At the conclusion of the evidence, if you desire to argue the case or
submit briefs, I will be glad to hear that, I do want to conclude any hearing as to facts today.
Mr. Pobst: Counsel for the Petitioner, the State Highway
Commissioner, objects to aU the evidence of the witness,
George C. Sutherland, today given by him as being immaterial, irrelevant and inadnrissible to sustain the exceptions
to the commissioners' report made by him and also object now
to all shnilar evidence of other witnesses for the other exceptants.

page 385

~

(Court recessed untill :00 o'clock).
Afternoon Session
1:00 o'clock P. M.
The Court: You may proceed.
IRA BLANI\:ENSHIP,
being first duly sworn, was examined and testified further
as follows:
DIRECT EXAMINATION.
page 386

~

Mr. Dennis :
Q. You are the same Ira Blankenship who is
the owner of Tract No. 5 in the Condemnation proceeding of
the Department of Highways v. -Sylvia Wright et als., is that
correct?
A. I don't kn<>w whether it is No. 5.
Q. Referring to the notice given you, it shows to be Tract
No. 5. owned by Ira H. Blankenship, does it not?
A. That is right.
Q. Since the Highway has completed the work on your land
opposite Goins ·Grill, state what they have failed to do and
which is detrimental to your property.
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Mr. Pobst: Objected to because there is evidence that the
State Highway and their contractors have not completed their
wor],r.
Mr. Dennis:
Q. Has the sidewalk been completed?
A. The sidewalk is built through there.
Q. Is there any inlet or outlet going into your property?
A. They never put no outlet to it.
Q. Prior to the time that the road was constructed by there,
how much had you been offered for the land owned by you
at that pointY
Mr. Pobst: Objected to, irrelevant, immaterial and inadmissible.
Mr. Dennis: Our contention is that is relative in the case
because he had been given a bona fide offer .before
page 387 ~ the Highway came along and since the construction that offer isn't 50% .of the original offer.
Mr. Pobst: And further because that evidence was introduced before the commissioners.
The Court: I suppose you 'want it for the record, I am inclined to think it is inadmissible.
A. I was offered $6,000 for it, that is, before the foundation was disturbed.
Q. What about the foundation T
A. The foundation in the front. is out, they took a dozer
and got under it and lifted it up and tore out on the sides
too.
Q. Have you sold itThe Court: Mr. Dennis, you should have had it before the
Commissioners, I can't sit here and hear it all over again.
Mr. Sutherland: We save the exception and would like it
for the record.
· Mr. Dennis :
Q. Have you been offered any. particular rumount since the
road was constructed there and if so, what amount?
Mr. Pobst: We ·object, immaterial. The fact that he
hadn't had an offer since the construction, that is certainly
·
highly ·immaterial.
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W. D. Shelton.
Mr. Dennis:
page 388 ~

Q. How much would it be reasonably worth?
A. I will be glad to get $2,500 for it now.

Mr. Pobst: Same objection.
Mr. Dennis : That is all.
Mr. Pobst: No questions.

vV. D. SHELTON,
the next witness, being first duly sworn, was exan1ined and
testified as follows :
DIRECT EXAMINATION.
Mr. Dennis:
Q. Are you the same ,V. D. Shelton, and the l1usband of
Blanche Shelton, who owns three parcels of land set out in
the condemnation proceedings of the State Highway Conlmissioner v. Sylvia 'Vright et als., and described in the proceedings as Tract No. 13 1
A. Yes, sir.
Q. Has tl1e Highway completed its work in front of your
premisesY
A. I don't know that they have definitely completed the
"Tork, they have hard-surfaced the road, they have put the
sidewalks in.
Q. As a result of tl1e highway construction there, is it in
as good rondition as it formerly wasT
1\f.r. Pobst: 'Ve object.
l\1:r. Dennis: This defendant has been cornrpelled to spend $1,500 himself in· putting his property back in the same condition, or as near the same condi..,
tion as he couldThe Court: Let him answer, I have the same opinion about
this as ·r did about the other one. The survey showed how
the road was to be built and all that was bef.ore the Commissioners.

page 389 ~

A. Well, the road is better, we have a sidewalk and that we
didn't have before and the drainage is better, but I have lost
parking area and I have lost space in the driveway and I
have spent $1,500 to get it leveled up andMr. Pobst: This evidence is objected to:
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(1) Because all of it details just about the same statements
as in the hearing before the Commissioners;
(2) And if he lost his parking space, it was shown at the
time that the reason he had enough parking space to park
was that he parked partially on the State right of way.
Mr. Dennis :

Q. How many feet parking space did you have prior to the
construction of the road 7
The Court: Mr. Dennis, all that was gone into before the
Commissioners, I don't see any semblance of admissibility.
J\fr. Dennis: Your Honor, we want to follow that by showing these conditions weren't visible to him nor
page 390 ~ to the commissioners, that is the very thing that
it is demonstrated they didn't take into consideration, we save the exception and would like for the witness to
answer.
The Court: He may answer for the record.
A. Well, according to their figures here I believe-I am not
positive, but they took about 21.4 feet in length of the parking
space, anyway we lack 2% feet between the building and the
sidewalk having as much parking space as we had before.
Mr. Dennis:
Q. Had they reduced this area before 'the Commissioners
were there by the construction of the walk at that time?
Mr. Pobst: Objected to as im'material, it was pointed out
·
and gone into and testified about.

A. They partly had at that time the cOllllmissioners were
there, they had constructed the drive-way, but the sidewalk
was not poured.·
·
The Court: The plans showed this side"ralk, they haven't
done anY:thing'hut what the pl!1n~ sh~~ed, have they·?

A. I don't ·know· what
Mr. Dennis:

~h~ pl~~ ~bowed.

Q. How much investment do you have ori the thre~ tracts
of land i.J;lvolved here t
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Hadley .Arrington.

A. I have got approximately $129,000.00 invested in the
place there, I don't have my figures with me.
lVIr. Pobst: We are objecting to all this.
Mr. Dennis:
Q. Is it worth that much today?
A. You can't do as much business as you could
before and I haven't thought anything about selling, and I
haven't had any ·offer but since I bought the place property
in general has gone up, because that was in 1949, that's been
10 years ago, it should be worth more now than at t~at time,
but definitely the parking space is cut down and the entrance
to my place is not satisfactory, but how much it would bring
I don't know.

page 391

~

Mr. Dennis: Cross examine.
Mr. Pobs~: No questions.
Witness stood aside.
HADLEY ARRINGTON,
the next witness, being first duly sworn, was examined .and
testified as follows :
DIRECT EXAl\ITNATION.

Mr. Dennis:
Q. Are you the same Hadley Arrington that is shown as owning two parcels of land described in the notice of con·
demnation as Tract No. 10 Y
A. That is right.
Q. Since the construction of the highway by -your garage
and parking lot, what additional damage has been incurred by
reason of the construction that was not previously existing
there? ·
page 392 }

Mr. Pobst: That is objected to because that
was all, then, present and future, in evidence before the Commissioners and they were properly instructed on
it.
.
The Court : Objection is sustained, that was all gone into.
Mr. Sutherland: We will save the exception and want it for
the record.

,(
\
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Van B. Alley.
A. The damage-they have moved Watkins Branch down on
my property about three feet, they built a wing back of the
s1nall house and have thrown water over on me is the most I
can see since it was built.
Q. Have they thrown more water over on your premises
there at the garage 1
A. Yes.
The Court: 1\ir. Dennis, that evidence was gone into at the
other hearing and if not you should have put it in.
l\1:r. Dennis: Your Honor, since the construction there was
some concrete before l1is place and it is broken and is causing
a puddle of water there f
Mr. Pobst: Who broke it down?
Mr. Dennis: The Highway Department.
l\1:r. Pobst: Do you mean in front, that is a matter of his
damage and we object to it, consideration of it here.
page 393

~

Mr. Dennis :
Q. Had that been done at the time the Commissioners were there, this broken down place?
A. No, it was done just the other day, it makes a bad way
to get at, it just su,nk down.
Q. "\Vhen there is rain upon the roadA. There is water there.

Mr. Pobst: We object, if it is good for anything it is for a
claim after the Commissioners' report.
A. They said they were going to repair that, rebuild that,
that they would repair it.
.
·
Witness stood aside.
VAN B. ALLEY,
the next witness, being first duly sworn, was examined and
testified as follows :
DffiECT EXAMINATION.
Mr. Dennis:

· . Q. Are you the same Van B. Alley,
17~

'

in this case 1
A ... Yes, sir.
'1.,

Tru~tee

of Lodge No.

as shown to be· the owner of land sought to be condemned

•.

_,
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Van B. Alley.
Q. Since the construction of the Highway by there, the
Lodge building-in addition to the land taken, is the premises
in as good condition as it formerly was prior to the construction?
A. I would say this, that the road condition of it is in as
good or better than it was, but we ha.ve lost our
page 394 ~ parking space.
Q. Prior to the construction how much park. ing space did you have?
Mr. Pobst: We object, that was gone into and it is leading.
A. Before the construction of the highway, you could park
8 cars in front of our place, you see I have the store down
stairs, now we can park four if we turn two in this way and
two facing the store.

Mr. Sutherland:
Q. You can· park two parallel with the store and twQ facing
the storet
A. Right.
Mr. Dennis:
Q. What was the value of the premises prior to the construction of the road f ·
Mr. Pobst: Same objection.
The Court: Same ruling.
A. It cost us 23,800 and some dollars, I don't have the exact
:figures.

Mr. Dennis:
Q. Is it worth that much now?
A. Yes, I will say that the property is worth at

l~aat $40;~

000.
Q. Is that increase in value caused by the constructl.on of
the new road, or increase of property in general Y
A. I would say increase .in general becaus~ we built in '47.
Q. Has there been any increase because of the construction
of the new road therel
page 395} A. No, sir, ·r wouldn~t '-say there was just hecause of the new road.
'
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Mr. Dennis : Cross exannine.
Mr. Pobst: No questions.
~fr. Dennis: That completes our testimony.
The Court: Do you want to argue the case 1
Mr. Sutherland: I don't care to be heard further unless
the court desires further argument upon some question.
The Court: What do you say, ~{r. Pobst?
~fr. Pobst: We don't care to be heard. If the court has any
question about joining all the defendants in one proceeding,
if the court wants to read this, we think the Virginia authorities amply sustain that.
The Court: If you gentlemen don't have any further argument, I am ready to rule on it. I have looked at the matters
involved here already. I do not find any sufficient reason for
sustaining any of the exceptions and I therefore overruled
them. I do want to make this comment with reference to exception No. 1. There does seem to be authority
page 396 ~ for joining a number of property owners in one
proceeding where the awards are separate. In
this particular case, the first objection I ever heard to this
was after the Commissioners had made their finding and their
report was filed. If there were any merit in it, I think it was
'vaived because I think the Defendants could not sit by and
wait till the Con1missioners made their finding and their report filed before 1naking objection, and then expect to rely
upon it, but, however, I merely mention that for I think they
could be joined.
I think that the Court cannot say that the awards as a
matter of law are grossly inadequate, or that the Commissioners arrived at the awards by applying erroneous principles. It ought always be borne in mind that the findings
of the Commissioners, if within the evidence, is a matter to be
determined by the Commissioners and not by the court, the
court is not at liberty to substitute it's own opinion as to
values, even though the court may have a different opinion
from that found by the Commissioners.
Mr. S. H. Sutherland: To which action of the court in
overruling the exception of defendants and each of them,
counsel excepts.
page 397 ~ It is stipulated and agreed by the counsel for
· S. D. May, State Highway Commissioner and
Walter Brown· & Essie G. Brown, Alvis Hunt & Edith L.
H1lnt, J. M. Bevins & June Bevins, Jra H. Blankenship &
Lula _. :Slankenship,. Nick Wagner,· R~ L. Anderson, J..Jonza
Ratliff & Tennessee Ratliff, ·Hadley Arrin~ton & Leona Arrington, Bessie Bowman, Ruby Brinigar & Milton Brinigar,

Walter Brown v. S.D. :Niay, State Highway Com.

305

Alice Childress & Ralph Childress, Beverly Frost & Dean
Frost, Glenn Bowman & Ora Bowman, ~1:adge Sironko & John
Sironko, Arless Bowman & Bea Bown1an, Ruth Cramblett &
J\IIorris Cramblett, Edgar Taylor & Edith Taylor, "\V. D.
Shelton & Blanche Shelton, Bertha Sutherland & Geo. C.
Sutherland, Brady Campbell & Snoda Ca1rnpbell, Ona Griffith
& W. W. Griffith, <>f the defendants named therein, that the
foregoing is the correct stenographic report of the testhnony
of witnesses and other incidents of the trial and hearing in
the above entitled case in which so far as relates to the above
named defendants, final decree was entered on the 9th day of
June, 1959.
POBST & COLEMAN
Attorney for S. D. May, State
Highway Commissioner, etc.
S. H. SUTHERLAND
DONALD A. McGLOTHLIN
W. CLYDE DENNIS
Attorney for above named
Defendants.
Received August 4, 1959.
Signed August 4, 1959.
F. W. SMITH, Judge.
Received and filed, August 4th, 1959.
JENNINGS L. LOONEY, Clerk.
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