IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 5691

VIRGINIA:
In the Supreme Court of Appeals held at the Supreme Court
of Appeals Building in the City of Richmond on Wednesday
the 5th day of June, 1963.
AMERICAN VISCOSE ·CORPORATION, Plaintiff i~ Error,

agarimst
CITY OF ROANOKE,

Defendant in Error.

From the Court of Law and Chancery of the City of Roanoke
Stanford L. Fellers.; Judge

Upon the petition of American Viscose Corporation a writ
of error and S'lllperseileas is awarded it to a judgment rendered
by the Court of Law and Chancery of the City of Roanoke on
the 28th day of December, 1962, in a certain proceeding then
therein depending, wherein the said petitioner was plaintiff
and City of Roanoke was defendant.
And it appearing that a supersedeas bond in the penalty
of five hundred dollars, conditioned according to law, has
heretofore been given in accordance with the provisions of
sections 8-465 and 8-477 of the Oode, no additional bond is
required.
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Filed in the Clerk's Office the 17 day of August, 1960.
Teste:
WALKER R. CARTER, JR., Clerk
PATSY TESTERMAN, D. C.
PETITION FOR RELIEF FROM ERRONEOUS
ASSESSMENT.
To The Honorable S. L. Fellers, Judge :
Your petitioner, American Viscose Corporation, respectfully represents that:
(1) Petitioner is a Delaware corporation, with its principal office in Philadelphia, Pennsylvania, and is duly licensed
to do business in Virginia. The registered agent of Petitioner
in Virginia is Frank W. Rogers, and its registered office is
301-319 Boxley Building, Roanoke, Virginia.
(2) Petitioner is the owner of a number of parcels of real
estate in the City of Roanoke. All were used in connection
with an industrial plant formerly operated by Petitioner for
the manufacture of a synthetic yarn, or artificial silk, known
as "rayon". Prior to the last general reassessment of real
estate in the city, effective January 1, 1959, these properties
were assessed at a total of $1,876,185. Upon reassessment
this total was increased to $1,939,559.
(3) The properties are situate in the southeast section of
the city and may be roughly divided into three groups : (a)
three parcels north of the Virginia Railroad, (b) two parcels south of Roanoke River, and (c) the main tract of 207.68
acres (Official Tax Map No. 4170101) between the railroad
and the river. On the main tract are located the principal
buildings that were used by Petitioner in its manufacturing
operation. In the reassessment the assessed values of one
parcel north of the railroad and one parcel south of
page 2 ~ the river were increased, improperly as believed by
Petitioner, but as their aggregate value is relatively
small, Petitioner does not ask that those assessments be corrected. Hence this petition will deal only with the erroneous
assessment of the main tract.

American Viscose Corporation v. City of Roanoke

3

(4) Under the prior assessment the main tract of 207.68
acres of land was assessed at a total of $1,856,629, broken
down into $124,620 as the value of the land and $1,732,009 as
the value of the improvements thereon. In the new assessment the value of the land was increased by $62,292 to $186,912 and the value of the improvements was increased by $15
to $1,732,024, a total increase of $62,307 to $1,918,936.
(5) Petitioner duly filed with the Board of Equalization of
Real Estate Assessments its formal request for equalization
of the assessment of the real estate and improvements on
said main tract of 207.68 acres. By order entered on March
6, 1959, the Board reduced the assessed value of the improvements from $1,732,024 to $1,478,053. As the value of the land
was not changed, the effect was to reduce the total assessment
of the tract from $1,918,936 to $1,664,965.
(6) The improvements on the tract consist of buildings
erected by Petitioner and its predecessors in title for use in
the manufacture of rayon yarn. The first buildings of the
group were completed in 1917. Thus the plant was the second
built in the United States for the manufacture of thread or
yarn from synthetic fibers. The other buildings were added
from time to time. All were designed for specific functions
in the special purpose of manufacturing rayon. Because of
their peculiar design they have no use for any other purpose
and cannot be remodeled and converted to other uses at a
justifiable cost.
(7) For many years the production of rayon was profitable.
As other synthetic fabrics came on the market the demand
for rayon became less and less and the price at which it could
be sold became correspondingly lower. Ultimately .
page 3 ~ more modern and more efficient plants belonging to
Petitioner were able to produce more rayon than
the market would absorb. Petitioner was on August 4, 1958
forced to make public announcement of its decision to permanently close its Roanoke plant and to discontinue all operations in it. The long history of the plant as an operating unit
was finally concluded in October of that year.
(8) Before announcing the permanent closing of its Roanoke plant, Petitioner had made exhaustive investigations of
other possible uses to which it might be converted. These
studies convinced Petitioner that because of the special design of the buildings and equipment, it would not be practicable to use them for other purposes. The correctness of
that conclusion has since been demonstrated by Petitioner's
lack of success in its vigorous efforts to sell the plant to other
parties. Efforts to persuade other industries to purchase
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and operate the plant have been made with no more success
by the Roanoke Chamber of Commerce and other business
interests in the City of Roanoke.
(9) Petitioner is informed and therefore avers that the
buildings on the property have no salvage value, since the
cost of removal would be greater than the amount that might
be realized from the materials removed.
(10) The 207.68 acres are well situated and constitute a
valuable industrial site. As pointed out above, the per acre
assessed value of this land was increased from $600 to $900
by the general reassessment effective .January 1, 1959. As
the assessors have attempted to uniformly assess property in
the ·City of Roanoke at one-third of its actual or market value,
the assessment of this land at $900 an acre can be justified
only by its having a fair market value of $2,700 an acre. That
figure would be excessive even if the land were not encumbered with unusable buildings. Because of the deep and extensive concrete foundations of those buildings, their removal would far exceed the salvage value of the materials
recovered.
page 4 r (11) Petitioner therefore avers that the improvements on said land have no value and that on the
basis on which other property is assessed in the City of Roanoke the assessed value of the 207.68 acres of land should not
exceed $500 per acre, or a total of $103,840.
(12) Taxes on real estate in the City of Roanoke are payable to the City Treasurer in four quarterly installments due
on .April 1, July 1, October 1, and December 1. Since the
new assessment became effective on January 1, 1959, Petitioner has paid under protest the following installments of
tax on said main tract of 207.68 acres:
Period
1st quarter 1959
2nd quarter 1959
3rd quarter 1959
4th quarter 1959
1st quarter 1960
2nd quarter 1960
Total Paid Under
Protest

Amount
$11,571.52
11,571.50
11,571.50
11,571.50'
12,154.25
11,821.25

Date Paid
March 16, 1959
March 16, 1959
Sept. 2, 1959
Sept. 2, 1959
March 18, 1960
May 27, 1960

$70,261.52

Installments for the third and fourth quarters of 1960 will be
$11,821.25 each. The rate for 1961 has· not yet been fixed.
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IN CONSIDERATION WHEREOF Petitioner prays:
(A) That the court correct the erroneous assessment of
said main tract of 207.68 acres by determining that the improvements thereon are without value and by reducing the
assessment of the land to $103,840 or such lesser amount as
the court may deem equitable under the circumstances;
(B) That an order be entered directing the commissioner
of revenue of the City of Roanoke to make proper correction on the land assessment books of the City;
(0) That an order be entered directing the refund to Petitioner of the taxes paid by it in excess of those based upon
the assessment as corrected by the court, together with interest according to law; and
(D) That Petitioner have such other general and
page 5 ~
further relief as the court may deem just and
proper.
Respectfully,
AMERICAN VI8COSE
CORPORATION
By FRANK W. ROGERS, JR.
Of Counsel.
WOODS, ROGERS, MUSE &
WALKER
301-319 Boxley Building
Roanoke, Virginia
Attorneys for Petitioner.
To Randolph G. Whittle, Attorney for the City of Roanoke,
and James A. Armstrong, Commissioner of Revenue for
said City:
Please take notice that the undersigned Petitioner will on
the 6th day of September, 1960, make application to the Court
of Law and Chancery of the City of Roanoke, Virginia, for
relief from an erroneous assessment as hereinabove set. out.
AMERICAN VISCOSE
CORPORATION
By FRANK W. ROGERS, JR.
Of Counsel.
·
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We hereby acknowledge legal and timely service of the
above notice.
·
J. N. KINCANON,
Ass't. City Atty.
Attorney for the City of
Roanoke.
JAS. A. ARMSTRONG
Commissioner of Revenue for the
City of Roanoke.
page 6
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ORDER.
On Motion of American Viscose Corporation, and R-oanoke
Valley IDICO Corp., Goodwin IDICO Corp., Taubman IDICO
Corp., Francis IDICO Corp., Hancock IDICO Corp., Willis
IDICO Corp., Boxley IDICO Corp., Jordan IDICO Corp.,
Kaplan IDICO Corp., Weisz IDICO Corp., P ARID ICO
Corp., L. & I. Inc., Rakap IDICO Corp., Rader IDICO Corp.,
RVM IDICO Corp., Partners trading as Industrial Development & Investment Co., Morton Honeyman, Leonard G. Muse.
and Sidney F. Parham, Jr., Trustees under an Agreement
with Roanoke Valley Development Corporation et al., dated
July 14, 1961, they are permitted to file and do file their Supplemental Petition.
It appearing to the court that this proceeding was instituted
by American Viscose Corporation for the purpose of having
corrected an alleged erroneous assessment effective January
1, 1959 on a tract of 207.68 acres in the City of Roanoke and
to secure a refund of all taxes paid in excess of those based
upon a proper assessment, together with interest thereon according to law; that by two separate deeds dated July 28,
1961 and recorded August 10, 1961 in the clerk's office of the
Hustings Court for the City of Roanoke, Virginia, the original petitioner sold the entire 207.68 acre tract involved in
the proceeding, together with certain land on the south side
of Roanoke River, to the parties appearing with it as copetitioners in said Supplemental Petition; that by deed recorded in Deed Book 1100 at page 382, the corporapage 7 ~ tions above named as trading as Industrial Development and Investment Co., acquired 94.75 acres of the
207.68 acre tract embracing all of the improvements on the
latter; that by deed recorded in Deed Book 1100 at pag-e 396,
the three trustees above named acquired the remaining 112.891
acres of said 207.68 acre tract (the discrepancy of .039 acre
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representing variance between surveys), together with the
property south of Roanoke River; that all ad valorem taxes
on said 207.68 acre tract accruing or maturing through June
30, 1961, were paid by American Viscose Corporation; and
that the payment of all taxes subsequently maturing or accruing was assumed by its respective grantees, it is so ADJUDGED, ORDERED and DECREED.
In accordance with the prayer of said petition, it is further
ADJUDGED, ORDERED and DECREED that the corporations above named trading as Industrial Development and
Industrial Company be, and they hereby are, made parties
hereto and that the three trustees above named be, and they
hereby are, likewise made parties hereto.
Enter 11/14/61.
S.L.F.

•
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SUPPLEMENTAL PETITION OF AMERICAN VISCOSE
CORPORATION AND ITS GRANTEES.
To The Honorable S. L. Fellers, Judge :
Your original petitioner, American Viscose Corporation,
respectfully represents that:
(1) On August 17, 1960, original petitioner filed in this
court its petition for relief from the erroneous assessment
effective January 1, 1959, of real estate owned by it in the
City of Roanoke consisting of a tract of 207.68 acres and
designated on the Official Tax Map as No. 4170191.
(2) In said petition it was averred that the land in question
was assessed at $186,912 and the improvements thereon at
$1,732,024, a total of $1,918,936.
(3) Also in said petition it was averred that because of the
discontinuance by original petitioner of its operation of the
rayon plant on the premises, the assessment for tax purposes
of both land and improvements was excessive.
(4) Original petitioner then averred that from January 1,
1959 through May 27, 1960, it had paid under protest $70,261.52 in taxes on the property. Since that time original
petitioner has made additional but similar payments, so that
the total payments made by original petitioner through the
second quarter of 1961, are as follows :
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Period
1st quarter 1959
2nd quarter 1959
3rd quarter 1959
4th quarter 1959
1st quarter 1960
2nd quarter 1960
3rd quarter 1960
4th quarter 1960
1st quarter 1961
2nd quarter 1961
Total paid under protest

Amount·
$ 11,571.52
11,571.50
11,571.50
11,571.50
12,154.25
11,821.25
11,821.25
11,821.25
.11,821.26
11,821.25

Date Paid
March 16; 1959 ·
March 16, 1959
Sept. 2, 1959
Sept. 2, 1959
March 18, 1960
May 27, 1960
August 31, 1960
October 28, 1960
March 31, 1961
August 1, 1961

$117,546.53

(5) In said petition original petitioner prayed that the assessment on both land and improvements be reduced and that
it be awarded a judgment against the defendant city for the
excess taxes paid by it.
(6) By two separate deeds dated July 28, 1961, original
petitioner sold for a consideration of $950,000 the entire 207.68
acre tract tog·ether with other land on the south side of Roanoke River having an assessed value of $4,170.
(7) 94.75 acres of the 207.68 acre tract, embracing all of the
improvements thereon, were s?ld for $793,750 to Roanoke
Valley IDICO Corp., GoodWin IDICO Corp., .Taubman
IDICO Corp., Francis IDICO Corp., Hancock IDICO Corp.,
Willis IDICO Corp., Boxley IDICO Corp., Jordan IDICO
Corp., Kaplan IDICO Corp., Weisz IDICO Corp., PARIDICO
Corp., L. & I. Inc., Rakap IDICO Corp.,. Rader IDICO Corp.,
and RVM IDICO Corp., Partners trading as Industrial Development & Investment Co. A certified copy of the deed,·
which was recorded in the clerk's office of the Hustings Court
for the City of Roanoke, Virginia, on August 10, 1961, in
Deed Book 1100 at page 382, is filed herewith as Exhibit A.
(8) The remaining 112.891 acres of the 207.68 acre tract
and the property south of Roanoke River were purchased by
Morton Honeyman, Leonard G.. Muse and Sidney F. Parham,
Jr., Trustees under an Agreement with Roanoke Valley Development Corporation et al., dated July 14, 1961, for $156,250. A certified copy of the deed, which was repage 10 ~ corded August 10, 1961 in Deed Book 1100 at page
396, in said clerk's office, is herewith filed as Exhibit B. (The discrepancy of .039 acre represents variance
between surveys.)
.
(9) The purchasers under these two deeds assumed pay-
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ment of, but have not y.et paid, the following taxes on the
207.68 acre tract :
3rd quarter 1961
$11,821.25
4th quarter 1961
11,821.25
The tax rate for 1962 has not yet been fixed.
IN CONSIDERATION WHEREOF the original petitioner
renews all prayers of its original petition and joins its grantees in praying that the latter may be made parties plaintiff in
this petition, that the erroneous assessment may be corrected;
and that all taxes paid in excess of those based upon a proper
assessment be refunded to the party or parties by whom paid,
together with interest according to law.
Very respectfully,
AMEIUCAN VISCOSE CORPORATION
ROANOKE VALLEY IDICO
CORP.,
GOODWIN IDICO CORP.,
TAUBMAN IDICO CORP.,
FRANCIS IDICO CORP.,
HANCOCK IDICO CORP.,
WILLIS IDICO CORP.,
BOXLEY IDICO CORP.,
JORDAN IDICO CORP.,
KAPLAN IDICO CORP.,
WEISZ IDICO CORP.,
P ARIDICO CORP.,
L. & I. INC.,
RAKAP IDICO CORP.,
RADER IDICO CORP.,
RVM IDICO CORP.,
PARTNERS TRADING AS INDUSTRIAL. DEVELOPMENT &
INVESTMENT CO .
. MORTON HONEYMAN,
LEONARD G. MUSE AND SIDNEY F. PARHAM, JR., TRUSTEES UNDER AN AGREEMENT
WITH ROANOKE VALLEY DEVELOPMENT CORPORATION
ET AL., DATED JULY 14, 1961.
By FRANK.W. ROGERS
Of Counsel.
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Filed 11/14/61.

S. L. F ...
page 12}
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ORDER.
TillS DAY came the parties and tendered to the Court
certain written stipulations and exhibits therein mentioned,
consisting of certain "STIPULATIONS", dated February
26, 1962, incorporating Exhibits "A", "B", "C", "D" and
''E" thereto attached, and "STIPULATION NO. 2", dated
March 6, 1962, incorporating Exhibits "F", "G-1", "G-2",
"G-3" "G-4" "G-5" "G-6" "G-7" "G-8" "G-9" and
' which 'said stipulations
'
' and exhibits
'
"G.-10",
are' ORDERED
filed.
And this cause is continued.
Enter:
Date 3/23/62.
S. L. F., Judge .
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STIPULATIONS.
It is hereby agreed between the parties that for all purposes of this proceeding and to the extent material:

A. All of the allegations of paragraphs 1 to 7 of the original petition, except the last two sentences of paragraph 6,
are true and correct. The third sentence of paragraph 7 of
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the original petition is stipulated to read as follows: '' Petitioner, on August 4, 1958, made public announcement of its
decision to permanently close its Roanoke plant and to discontinue all operations in it."
B. The dates and amounts of taxes aggregating $117,546.53
paid by original petitioner, hereinafter sometimes referred
to merely as ''Viscose'', to the City of Roanoke on the land
and improvements on the 207.68 acre tract for the years 1959,
1960 and the first half of 1961 are true and correct as stated
in paragraph 4 of the supplemental petition.
C. The taxes accrued during the last half of 1961 are correctly set forth in paragraph 9 of the supplemental petition.
D. The allegations of paragraphs 6, 7 and 8 of the supplemental petition are true and correct. As part of the same
transaction, Viscose sold to the IDICO group all of the machinery, tools and other personal property then on the premises for $300,000, thus making $1,250,000 the total purchase
price for the real and personal property. The allocations
were made as requested by the purchasers.
E. A photocopy, hereto attached as Exhibit "A", of a
letter from R. K. Porter, Vice President of Jackson-Gross
Company to George Alles, Vice President of Viscose, dated
January 24, 1962, may be received in evidence with the force
and effect of testimony under oath of the writer of the letter
if called as a witness for petitioner.
page 14 ~ F. The appraisal report dated May 15, 1959, by
Boyd T. Barnard, President of Jackson-Cross
Company, etc. and Hunter A. Hogan, Jr., Vice President of
Goodman-Segar-Hogan, is the appraisal mentioned in Exhibit A. A photocopy of the report, hereto attached as Exhibit B, may be received as evidence of the opinion then
held by them as to the value of the property thereon described with the same force and effect as if identified and
introduced by one of the signers.
G. The personal property sold by Viscose to the IDICO
group for $300,000, as above set forth, includes substantially
all of the personal property included in the appraisal above
mentioned except spinning machines, bleaching equipment
and drying equipment, which had previously been removed;
The IDICO group subsequently sold the personal property acquired in the purchase for $462,000.
H. The real estate sold by Viscose to the IDICO group
for $950,000 included all of the land and improvements considered in the appraisal above mentioned except three parcels
north of the Virginian Railroad that had an assessed value
of $16,453.
I. On July 1, 1959, for a consideration of $25,000 Viscose
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gave to Union Carbide Corporation a thirty-one day op~ion
to purchase for four million qollars cash the three small parcels north of the Virginia Railroad above mentioned and ·a.n
of the property subsequently sold to the IDICO group, ·union
Carbide was manufacturing at that time a synthetic :fiber: by
a process similar to that used by Viscose. Had the.!option
been exercised the plant would have been converted: 'tQ . the
manufacture of the Union Carbide product. Having. colieluded that market conditions did not justify increasi:t:lg-:the
production of its own synthetic :fiber, Union Carbide le.t "tl;te
option expire. The deal failed of consummation not b~cause
of the price asked for the property but because of an,. ant~cipated Jack of market for the Union · Carbide
page 15 ~ product.
.
J. The property in suit was brought into the
City on January 1, 1949, under annexation proceedings. It
was assessed by the City for taxation in the general. reassessments of 1950, 1954 and 1958. No challenge was made
by Viscose with respect to the 1950 and 1954 aE1sessment~.
K. For. the use of the assessors and as part of its -permanent records the City of Roanoke has prepared a map
designating by separate serial nuinbers each lot or parcel
of land within the corporate limits. For each parcel a yeJlow
or base card is prepared by the assessors showing the name
of the owner, the tax number, the dimensions or acreage of
the land, the "land valuation", a description of any building
thereon with its area in square feet, the estimated ''unit
price" of ''new cost" thereof, the "per cent condition",
i. e., the remaining percen-tage of useful life (as determined
by the assessors) and the resulting present depreciated value.
Sixty per. cent of the value of land and buildings (as .thus
determined by the assessors) is then uniformly shown. o.n
each card as the assessed value of the property. F'or additional buildings there are supplemental or pink cards. For
interim additions between assessments there are blue .cards.
The official report by the assessors in compliance ~ith Code
§58-791 shows only assessed values by parcels, the cards not
being parts of the report.
·
.
L. These cards are printed so that with such modifications
as may be deemed necessary in succeeding quadrennial reas.sessments, they may be kept current for twenty years. It is
the establish practice in general reassessments to use these
same cards with changes indicated in different colored pencil
or ink. There are over 40,000 separate tax parcels· in the
City but inasmuch as more than one card may be needed to list
all of the buildings on a given lot, the number of card-S -is
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considerably more. For the parcel in question, Tax No.
4170101, there are forty separate cards, .each describing one
or more buildings.
· ·
page 16 ~ M. The base card for the parcel in question, of
.
which a copy is hereto attached with notes explanatory as Exhibit "D", contains the following summations
of the va,rious quad~ennial assessments since the property
came into the City:
1950 by Board of Assessors

VALUATION

ASSESSED
VALUE

Land 207.68 acres @ $750
Buildings

$ 155,775
2,394,049

$ 93,465
1,436,429

TOTAL

$2,549,824

$1,529,894

Land 207.68 acres @ $1,000
Buildings

$ 207,700
2,846,682

$ 124,620
1,708,009

TOTAL

$3,054,382

$1,832,629

Land 207.68 acres@ $1,500
Buildings

$ 311,520
2,886,706

$ 186,912
1,732,024

TOTAL

$3,198,226

$1,918,936

Land 207.68 acres @ $1,500
Buildings

$ 311,520
2,463,421

$ 186,912
1,478,053

TOTAL

$2,774,941

$1,664,965

1954 by Board of Assessors

1958 by Board of Assessors

1958 By Board of Equalization

N. The cards show that the assessors reduced the ''per
cent condition'' of the Viscose buildings by one ·per ·cent a ·
year, but that the unit cost price per square foot was sometimes changed upward or downward. Further changes by
the 1958 Board of Equalization as to some of the buildings
are shown on Exhibit '' C '' hereto attached. (It will be noted
that the Board incorrectly used the word "deprecia,tion" instead of the term ''per cent condition".)
·
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0. The 1958 assessment was completed on the tenth day of
December, 1958. The· order of the Equalization Board was
entered on March 6, 1959. In addition to the pubpage 17 ~ lie announcement on August 4, 1958, of the permanent closing of the Viscose plant in October,
both the Board of Assessors and the Board of Equalization
had been specifically informed of the permanent closing of the
plant and of the reasons therefor. Pursuant to the Viscose
application, a copy of which is filed as Exhibit '' E'' her.eof,
for a review of the assessment, the members of the Board of
Equalization personally inspected the property and heard
the evidence of witnesses.
Dated this 26th day of February, 1962.
PETITIONERS
By FRANK W. ROGERS, JR., and
MORTON HONEYMAN
Of Counsel.
CITY OF ROANOKE
By J. N. KINCANON
Assistant City Attorney.
Filed 3j23j62.
S. L. F.
page 18
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STIPULATION NO. 2.

It is hereby agreed between the parties for all purposes of
this proceeding and to the extent material the following may
be received in evidence with the same force and effect as if
identified and introduced by the person .or persons preparing
or making the same :
1. Scale drawing entitled ''Industrial Development and
Investment Company Master Plan", dated November 16,
1961, by Hayes, Seay, Mattern & Mattern, Architects and Engineers, showing location of various buildings and improvements on a portion of American Viscose Corporation 207.68
acre tract of land mentioned in the proceedings, marked ''Exhibit F";
.
2. Photograph showing aerial view of major portion of improvements on portion of said 207.68 acre tract of land,
marked "Exhibit G-1";
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3. Photograph showing front of office building, looking east,
on plant site, marked ''Exhibit G-2";
·
· 4. Photograph showing five-story building shown as Area
10 on scale pla:r;t, marked "Exhibit G-3";
5. Photograph showing typical store space in 5-story building in Area 10 on scale drawing, marked "Exhibit G-4";
6. Photograph showing unimproved floor area in Area 7B
on scale drawing, marked ''Exhibit G-5'';
page 19 ~ 7. Photograph showing interior of Area 1B
shown on scale plan, marked ''Exhibit G-6'';
8. Photograph showing interior of Area 9B shown on scale
plan, marked "Exhibit G-7";
9. Photograph showing interior of cafeteria shown as Area
7A on scale plan, marked ''Exhibit G-8'';
10. Photograph showing portion of plant site from position
facing west in front of plant toward 9th Street, N. E., entrance, marked '' G-9'' ; and
11. Photograph showing interior of Area 1A shown on scale
plan, marked "G,-10".
Dated this 6th day of March, 1962.
PETITIONERS
By FRANK W. ROGERS, JR., and
MORTON HONEYMAN
Of Counsel.
CITY OF ROANOKE
By J. N. KINCANON
Assistant City Attorney.
Filed 3/23/62.

S. L. F.
page 20
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0~1\.TH

OF COURT REPORTER
(Required by Rule 1 :10)

Virginia:
In the Court of Law and Chancery of the City of Roanoke,
Virginia.
American Viscose Corporation,

v.
City Roanoke, Virginia.

CASE NO. 10842
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I, Eunice M. Lewis, a Court Reporter, do solemnly swear
that I will take down and transcribe the proceedings faithfully
and accurately in the above styled case, to the best of my
ability, and be subject to the control and discipline of the
Court. So help me God.
EUNICE M. LEWIS.
Subscribed and sworn to before me this 26th day of July,
1962.
PATSY TESTERMAN
Deputy Clerk.
page 21
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OPINION.
The Court having considered the stipulations, exhibits and
evidence heard in this matter, is of the opinion that the petitioners have not overcome the strong presumption of the
correctness of the assessment of the property in question
made by the assessors and amended by the Board of Equalization, effective January 1, 1959.
The evidence upon which the petitioners rely for the reduction in the assessment is based primarily upon the sale
price of this property, to-wit: $950,000.00 to purchasers who
bought for resale or lease, and the evidence of Dorman M.
Miller, assistant to the General Manager of the Appalachian
Power Company, as to the efforts which were made to find a
purchaser and his opinion in regard to its value, together
with the stipulations filed in the case. In the original petition the petitioners claim the buildings were of no va~ue.
It is significant that the petitioners' contention does ·not
accord with the appraisal of the experts which the corporation had made about the time the assessors made their assessment. The appraisal fixed the value of the property at
about $6,000,000.00, and the corporation, some months thereafter, gave an option to the Union Carbide Company f10r purchase of the property for $4,000,000.00, which was not consummated not because of the price but for other reapage 22 ~ sons. Prospective purchasers were furnished
copies of the corporation's appraisal but no price
was ever furnished by the corporation to those who were
authorized to find a purchaser, and the company refused to
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sell said property except as a whole, although the same .consisted of numerous buildings on a tract of land of over 200
acres.
·For the fair inarket value of the property the petitioners
must now rely upon the sale price of $950,000.00 in July, 1961,
which sum includes the "fair market value of the land which
they claim is $103,840.00. This··va1ue, after taking 30 to 40
per cent thereof, in accordance with the admitted method
of assessing property generally in the City, will leave a taxable value of from $285,000.00 to $380,000.00 as against an
assessed value in 1959, as fixed by the Equalization Board,
of $1,664,965.00. The evidence of the petitioners fixes the
sale price as a fair market value without regard to the uniformity of this assessment with other property of a similar
nature in the vicinity, although it be conceded that comparable property under similar conditions would be difficult
to find.
It is a matter of common knowledge that in certain sections
of the City business property in the past few years, since the
present assessment was made, has greatly depreciated in
value, its present assessment being actually equal to or more
than, its fair market value, th~s being especially true of the
southeast portion of the City..
·
The evidence does not disclose to any appreciable extent
the circumstances surrounding the sale of this property. It
does appear that 94.75 acres thereof was sold by the original
petitioner, by deed dated July 28, 1961, to 15 different corporations, partners trading as Industrial Development and In.
vestment Company, and 112.891 acres thereof~ by
page 23 ~ deed, was sold to certain trustees under an agreement with Roanoke Valley Development Corporation, et al., dated February 14, 1961. The total purchase price
represented by these conveyances was $950,000.00. The ownership of these corporations and the interested persons therein is. not explained, nor are the beneficiaries or terms under
the trusteeship set forth. There being such a wide disparity
hetwee~ the sale price and tlie assessed value of this property presents a most unusual situation which would make it
proper for these facts to have been shown .
. Under the circumstances, the Court feels that it would not
be justified under the evidence in this case at this late date,
in disturbing the assessment made by the Board of Assessors
in 19.58, as amended by the Board of Equalization a short time
thereafter, the presumption of the correctness of the assess.
ment not being overcome.
It may be .that the aseessment on this property was too
high under the circumstances then .existing, but the Court
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does not agree that it has been shown the sale price of $950,000.00 represents its fair market value, but if the Court attempted to assess it at any other figure under the evidence
presented such an assessment would represent a pure arbitrary one on its part.
Therefore, the relief prayed for will be denied. An order
may be presented accordingly.
12/4/62.
S. L. F., Judge.
page 24

~

•

•

THIS PROCEEDING came on again this day to be heard
upon the petition and the supplemental petition filed herein;
upon the orders and decrees heretofore entered; upon the
written stipulations of facts agreed to and filed by the parties
and the exhibits :filed with said stipulations; upon the testimony of the petitioners' witnesses given in open Court on
July 26 ~nd 27, 1962, and upon the testimony of certain
former members of defendant's Board of Assessors and
Board of Equalization given in open Court on August 10,
1962, and the exhibits introduced by certain of said witnesses;
upon the written opinion of the Court handed down under
date of December 4, 1962, which is :filed with the papers in
the case; and was argued by counsel, it having been stipulated
between the parties that the commissioner of the revenue or
his successor making the tax assessment complained of by
the petitioners was examined as a witness touching the application.
The Court perceiving that" this proceeding was heretofore
docketed and has been carried on the chancery side of the
Court's docket but that, being a purely statutory proceeding,
it should, properly, be on the law side of the Court's docket,
it is, accordingly ORDERED that the Clerk do forthwith
transfer this case the law side of the Court's docket.
page 25

~

WHEREFORE, the Court, exercising the powers
and the duties of the authorities which made the
assessment complained of as of the time when such assessment was made and having maturely considered all of the
proceedings and the testimony of the witnesses adduced before it, is of the opinion, for the reasons stated in its aforesaid
written opinion, that the petitioners have not overcome the
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strong presumption of the correctness of the assessment of
the property in question and have not borne the burden of
proof imposed upon them by §58-1145 of the Code of Virginia,
1950, and that the relief prayed for by the petitioners should
be denied, and it is, accordingly, so ADJUDGED, ORDERED
and DECREED: and it is further ORDERED that this case
be, an:d. it is henceforth DISMISSED at the cost of said petitioners, and the clerk is directed to transfer the papers in
the case to the Court's docket of ended cases.
The clerk is DIRECTED to transmit an attested copy of
this order to the Treasurer and to the Commissioner of the
Revenue of the City of Roanoke and to counsel for any of the
parties requesting the same.
The original petitioner having indicated its intention of
applying to the Supreme Court of Appeals of Virginia for a
writ of error to the action of the court in dismissing its petion and supplemental petition, it is ORDERED that upon
the execution by petitioners, or by someone for them, of a
bond in the penalty of $500.00 payable to the Commonwealth
and conditioned according to §8-477 of the Code of Virginia,
together with surety to be approved by the clerk of this court,
this order be stayed until the time for the filing of a petition
for a writ of error shall have expired or, if :filed, until the
appellate court shall have finally acted on it.
.
Enter:
Date: 12/28/62.
S. L. F., Judge. ·
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NOTICE OF APPEAL AND ASSIGNMENT OF ERROR.
To Walker R. Carter, Jr., Clerk Court of Law and Chancery
of the City of Roanoke, Virginia:
,American Viscose Corporation hereby gives notice pursuant
to Rule 5 :1 §4 of the Supreme Court of Appeals of Virginia
of its appeal from the :final order of the Court of Law and
Chancery of the City of Roanoke, Virginia, entered in the
above-styled cause on the 28th day of December, 1962.
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In compliance with said Rule, appellant, who was the original petitioner below, assigns the following errors on the
part of the trial court :
(1) Holding that petitioners had not borne the burden of
proof imposed by §58-1145 of the Code of Virginia of showing
that· their real estate was assessed at more than its fair
market value or that the assessment was not uniform in its
application;
(2) Refusing to reduce the assessment of their property
from $1,664,965.00 to $380,000.00; and in
(3) Refusing to order a correction of the erroneous assessment and a 1·efund of the excess of taxes collected as a result thereof.
Respectfully,
AMERICAN VISCOSE CORPORATION
Hy FRANK W. ROGERS, JR.
Of Counsel.
Received and filed February 7, 1963.
PATSY TESTERMAN
Deputy Clerk.
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TRANSCRIPT OF PROCEEDINGS HAD AND EVIDENCE INTRODUCED before the Honorable S. L. Fellers,
Judge of the Court of Law an<:J. Chanc,ery of the City of Roanoke, Virginia, on the 26th and 27th of July, 1962, in the
above captioned matter.
Appearances: Frank W. Rqgers, Esq., Fr{!-nk W. Rogers,
Jr., Esq., of Messrs. Woods, Rogers, Muse & Walker, 105
Franklin Road, S. W., ,Roanoke, Virginifl,, Counsel for Ameri· ' '
can Viscose Corporation;
James N. Kincanon, Esq., Assistant City Attorney, Counsel
for City of Roanoke, Virginia;
.
Charles R. Lescure, Esq., Commissioner of the Revenue for
the City of Roanoke, Virginia;
page 2 and Morton Honeyman, Esq., Counsel for Supple~
· mental Petitioners..
.

r
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Mr. Rogers, Jr.: If your Honor, please, as you know this
is a petition filed by American Viscose for relief from an
erroneous tax assessment. The American Viscose se.eks to
correct an assessment effective January 1, 1959, in the then
General Reassessment.
The American Viscose announced pla:ns to close its plant in
Roanoke in August of 1958, but notwithstanding this announcement, of which the Board of Assessors was aware, the
board placed an assessment of almost two million .dollars
on this property. We contend that this assessment is completely unrealistic and unjust to your petitioner, and that is
the basis of the petition here this morning.
The matter is complicated and we have arrived at the basic
facts by way of stipulation. And I believe if your Honor,
please, that the easiest way to get into this matter is to go
over the allegations of the petition, provision by
page 3 }- provision, and we can show where stipulations have
been met, and if that is agreeable with your Honor
I will take out the pleadings and go into each paragraph of
the petition at this time.
The Court: Alright. Is there a stipulation in the record!
Mr. Rogers, Jr.: It has been filed.
Mr. Rogers, Sr.: There are two stipulations. There is the
petition and the supplemental petition, and then back of it
stipulations and stipulations #2.
The Court : Mr. Rogers, I notice this is on the chancery
side of the court. I think it should be on the law side.
Mr. Rogers, Sr.: I filed the petition. I expect I did it
wrong.
The Court: I rather think we ought to have it on the law
side.
· Mr. Rogers, Sr. : If that is correct, I will, if I may later,
prepare the order transferring it.
·
The Court: Alright.
Mr. Kincanon: . It is certainly agreeable.
page 4 }- Mr. Rogers, Jr.: Your Honor, I should clarify
that. I actually filed the ·petition · and the Clerk
wasn't certain as to where it should be filed, so we placed it
on the chancery side at that time.
The Court: I think the law side is .proper.
Mr. Rogers, Jr.: Alright, sir.
Does your Honor have before him the petition and if I may
I will just read it and go· ·over each provision. I would· also
request the Court to mark each paragraph as to what has
been stipulated, and I think it would be that much· simpler
as we go along.
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The :first allegation in the petition states that the "petioner is a Delaware Corporation with its principal office in
Philadelphia, Pennsylvania, and is duly licensed to do business in Virginia. The registered agent of petitioner in Virginia is Frank W. Rogers, and its registered office is 301-319
Boxley Building, Roanoke, Virginia.''
This is stipulated to by STIPULATION A of the stipulations which has been filed, your Honor, entered pursuant to
your order.
Allegation #2 : Petitioner is the owner o~ a number of
parcels of real estate in the City of Roanoke. All used in
connection with an industrial plant formerly
page 5 ~ operated by petitioner for the manufacture of a synthetic yarn or artifical silk known as ''rayon.''
Prior to the last General Reassessment of real estate in
the city, effective ,January 1, 1959, these properties were assessed at a total of $1,876,185.00. Upon reassessment this total
was increased to $1,939,559.00.
This allegation has been stipulated to by the parties in
paragraph ''A'' of the stipulation.
.
Paragraph #3 of the petition: "The properties are
situate in the southeast section of the city and may be roughly
divided into three groups. Three parcels north of the Virginia Railway; two parcels south of Roanoke River, ~nd the
main tract of 207.68 acres between the railroad and the river.
On the main tract are located the principal buildings used by
petitioner in its manufacturing operations.
"In the reassessment one parcel north of the railroad and
one parcel south of the river were increased, improperly as
believed by petitioner, but as their aggregate value is relatively s.mall petitioner does not ask that those assesspage 6 ~ ments be corrected. Hence this petition will deal
only with the erroneous assessment of the main
tract.''
This paragraph has been stipulated to in the Stipulation in
paragraph "A".
·
·
ParaR;ranh #4: . "Under the prior assessment the main
tract of 207.68 acres of land was assessed at a total of $1,856.629.00, broken down into $124,620.00 as the value of the
land, and $1,732,009.00 as the value of the improvements
thereon.
"In the new assessment the value of the land was increased
by $62,292.00 to $186,912.00. And the value of improvements
was increased by $15.00 to $1,732,024.00, a total increase of
$62,307.00 to $1,918,936.00."
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This paragraph has been also stipulated and is reflected in
paragraph "A" of the stipulation.
Paragraph #5 of the petition: ''The petitioner duly filed
with the Board of Equalization of Real Estate Assessment its
formal request for equalization of the assessment of real
estate and improvements on said tract of 207.68 acres.
"By order entered on March 6, 1959, the board reduced the
assessed value of the improvements from $1,732,page 7 ~ 024.00 to $1,478,053.00. As the value of the land
was not changed the effect to reduce the total assessment of the tract from $1,918,936.00 to $1,664,965.00.''
This paragraph has been stipulated also in paragraph
"A" of the stipulation.
Paragraph #6: ''The improvements on the tract consist
of buildings erected by petitioner and its predecessors in
title for the use in the manufacture of rayon yarn. The first
buildings of the group were completed in 1917. Thus the
plant was the second built in the United States for the manufacture of thread or yarn of synthetic fibers. The other
buildings were added from time to time. All were designed
for specific functions in the special purpose of manufacturing
rayon. Because of their peculiar design they have no use for
any other purpose and cannot be remodeled and converted to
other uses at a justifiable cost.''
Now, your Honor, the paragraph #6 just read has been
stipulated to, except for the last two sentences of that paragraph.
The stipulated portion has been stipulated to in paragraph ''A'' of the stipulation :filed with the Court.
page 8 ~ The last two sentences, I stress, have not been stipulated to by the City. However, we will put .on
evidence to prove this allegation and testimony will come
from Mr. Dorman Miller of the Appalachian in this connection.
Paragraph #7: "For many years the production of rayon
was profitable. As other synthetic fabrics came on the market
the demand for rayon became less and less, and the price at
which it could be sold became correspondingly lower. ffitimately more modern and more efficient plants belonging to
petitioner were able to produce more rayon than the market
would absorb.
''Petitioner was on August 4, 1958, forced to make public
announcement of its decision to permanently close its Roanoke plant and to discontinue all operations in it. The long
history of the plant as an operating unit was :finallv concluded
·
in October of that year."
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Your Honor, that paragraph #7 has also been stipulated in
paragraph ''A'' of the stipulation with the following modi..
fications :
The paragraph reads that petitioner was on August 4, 1958,
forced to make public announcement.
page 9 ~ We would modify that statement to say that petitioner made public announcement, and with that
modification the City has stipulated as to the correctness of
the allegation.
Paragraph #8 of the petition: ''Before announcing the
permanent closing of its Roanoke plant, petitioner had made
exhat!.stive investigations of other possible uses to which it
might be converted. These studies convinced petitioner that
because of the special design of the buildings and equipment,
it would not be practical to use them for other purposes. The
correctness of that conclusion has since been demonstrated
by petitioner's lack of success in its vigorous efforts to sell
the plant to other parties. Efforts to persuade other industries to purchase and operate the plant have been made
with no more success by the Roanoke Chamber of Commerce
and other business interests in the City of Roanoke.''
Now, your Honor, of course, this paragraph has not been
stipulated to by the City. We rely for evidence by Mr. Dorman Miller.
We also refer you to paragraph "E" of the
page 10 ~ stipulation. And of course, your Honor realizes
that at the time the petition was filed there had
been no sale of the property, and we subsequently filed an
amended petition to reflect this sale.
If your Honor, please, I will read paragraphs #9, #10
and #11 of the petition together because they have now really
been superceded by paragTaphs #6, #7 and #8 of the supplemental petition, and this is because of the sale of the property which took place subsequent t.o the filing of the original
petition.
"Petitioner is informed and therefore avers that the buildings on the property have no salvage value, since the cost of
removal would be greater than the amount that might be
realized from the materials removed. The 207.68 acres are
well situated and constitute a valuable indistrial site. As
pointed out above. the per acre assessed value of this hind was
increased from $600.00 to $900.00 by the General Reassess·
ment effective January 1, 1959.
'·'As the assessors have attempted to uniformly assess prop-.
erty in the City of Roanoke at one-third of its actual or
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marketable value, the assessment of· this land at
$900.00 an acre can be justified only by its having
a fair market value of $2,700.00 an acre. That
figure would be excessive even if the land were not encumbered with unusable buildings. Because of the deep and extensive concrete foundations of those buildings, their removal would far exceed the salvage value of the material recovered.
''Petitioner therefore avers that the improvements on said
land have no value, and that on the basis under which other
property is assessed in the City of Roanoke, the assessed
value of the 207.68 acres of land should not exceed $500.00
per acre, or a total of $103,840.00. ''
And as I pointed out, your Honor, I will read the supplemental petition, and paragraphs #6, #7 and #8 will supercede what I just read because of the sale. Because of necessity we now have to rely on the sale price actually made for
the plant.
Paragraph # 12 of the petition: "Taxes on real estate in
the City of Roanoke are payable to the City Treasurer in
four quarterly installments, due on April 1, July l, October
1, and December 1.
''Since the new assessment became effective on January 1,
1959, petitioner has paid under protest the followpage 12 ~ ing installments of taxes on said main tract of
207.68 acres." And we then list and schedule the
installments paid.
·
Installments for the third and fourth quarters for 1960 will
be $11,821.25 each. The rate for 1961 has not yet been :fixed.
Your Honor, this paragraph has been superceded by Paragraph #4 of the supplemental petition, bringing the payments up to date as of the date of the supplemental petition.
In consideration whereof petitioners prays that the .Court
correct the erroneous assessment of said main tract of 207.68
acres by determining that the improvements thereon are
without value and by reducing the assessment of the la,nd to
$103,840.00, or such amount as the Court may deem equitable
under the circumstances; that an order be entered directing
the Commissioner of the Revenue of the Citv of Roanoke to
make proper correction on the land assessment books of the
city; that an order be entered directing a refund to petitioner
of the taxes paid by it in excess of those based upon the assessment as corrected by the Court, together with interest
according to law; and that petitioner have such
page 13 ~ other general and further relief as the Court may
deem just and proper.''
·
page ·n

~
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Your Honor, that original petiton was filed on August 17,
1960. On November 14, 1961, we filed a supplemental petition
of American Viscose Corporation and its grantees.
The first three allegations of the supplemental petition are
formal, your Honor, and I will not read them. They just
reflect and reiterate the original allegations made in the first
petition.
In paragraph #4 of the supplemental petition, it is stated
that ''original petition then avered that from January 1,
1959, through May 27, 1960, it had paid under protest $70,261.52 in taxes on property. Since that time original petitioner has made additional but similar payments, so that
the total payments made by the original petitioner through
the second quarter of 1961, are as follows : ''
And then again, your Honor, we list them in schedule form
the amount of taxes that have been paid, all paid under protest through August 1, 1961.
Paragraph #5, is another formal allegation, which states
that ''in said petition original petitioner prayed that the assessment on both land and improvements be repage 14 ~ duced, and that it be awarded a judgment against
the defendant City for excess taxes paid by it."
In Paragraph #6 of the supplemental petition it is stated
that ''by two separate deeds, dated July 28, 1961, the original
petitioner," being the American Viscose, ''sold for a consideration of $950,000.00, the entire 207.68 acre tract, together with other land on the south side of Roanoke river,
having an assessed value of $4,170.00."
Paragraph #7 stated that "94.75 acres of the 207.68 acre
tract, embracing all the improvements thereon, were sold
for $793,750.00 to' '-I won't read the names of the partners'' the partners trading as Industrial Development & Investment Company. A certified copy of the deed, which was recorded in the Clerk's Office of the Hustings Court for the
City of Roanoke, Virginia, on August 10, 1961, in Deed Book
1100, at page 382, is filed herewith as Exhibit A.''
"The remaining 112.891 acres of the 207.68 acre tract, and
the property south of the Roanoke River were purchased by
Morton Honeyman, Leonard G. Muse and Sidney F. Parham,
Jr., Trustees under an agreement with Roanoke
page 15 ~ Valley Development Corporation, dated July 14,
1961, for $156,250.00. A certified copy of that deed
recorded August 10, 1961, in Deed Book 1100, at page 396, in
the said Clerk's Office is herewith filed as Exhibit B.''
"The purchasers under these two deeds assuming ·payment
of, but have not yet paid the following taxes." And this
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brings us up today to the third quarter and fourth quarter
taxes for 1961.
Now, Your Honor, all of these allegations as to the sale
for the amount set out, have been stipulated in paragraph
" " of the stipulation filed with the Court.
"In consideration whereof the original petitioner renews
all prayers of its original petition and joins its grantees in
praying that the latter be made parties plaintiff in this petition; that the erroneous assessment may be corrected, and
that all taxes paid in excess of those based upon a proper
assessment be refunded to the party or parties by whom paid,
together with interest according to law.''
And by subsequent order entered by your Honor the partners of the Industrial Development Company were made parties to this matter.
page 16
Now, your Honor, we have stated that the property sold for approximately $950,000.00. After
appearing before the Board of Equalization petitioner had
the assessment reduced to approximately $1,700,000.00, which
is almost twice what we contend to be the fair market value
of the property. So we are alleging that the property is assessed greatly in excess of its fair market value. We \also
allege that the property has not been assessed in uniformity
with the standard rate of approximately thirty to forty per
cent assessment ratio applied to other properties within this
taxing jurisdiction.
Now, your Honor, we have stipulated that the BarnardHogan Report of appraisal made on the American Viscose
property in early 1959 may be received into evidence. That
appraisal estimates the property to be worth $6,000,000.00,
your Honor. But we call to the Court's attention on page 8,
that the property is worth that amount if put to its highest
and best use. I reiterate that it is worth that amount if put to
it~ highest and best use.
Petitioner has also stipulated that it gave option to Union
Carbide in 1959 to buy the property for $4,000,000.00. This
option was not exercised and we believe that it
page 17 r would have been a bargain for Union Carbide to
buy the property for $4,000,000.00 if Union Carbide could have put the property to its highest and best use
and used it to manufacture products similar to the products
manufactured by American Viscose.
We have no quarrel with either of these two figures so long
as the Court remembers that they are predicated upon the
assumption that the property would be put to its highest and
best use.
We allege, and believe that we can substantiate that the

r
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property is worth $950,000.00, your Honor. In arriving at
that figure we consider the actual sale, that is, the actual sale
value of the property; That is what the property brought.
Your Honor is familiar with other yard sticks in determining fair market value of property and I will not go into
such things as sales of comparable properties, or reproduction less depreciation, because we consider that they are not
here applicable, and this is so because of the one purpose use
of this building. This is a single purpose type property and
because of that fact we contend that the other yard sticks are
not applicable.
~·
page 18 ~ If I may illustrate this point we would point to
the analogy of trying to determining the value of
a recent winner of the Kentucky Derby. If that horse has
just recently won a Kentucky Derby it would be pertinent to
consider a comparative sale price of Man of War, for example.
However, if the race 'horse subsequently died then, of course,
the price of Man of War is meaningless and the only value
of that horse is whatever glue value it brings in a sale to a
glue factory.
To illustrate further, let me take the language of the Court
of Appeals-our own Court of Appeals-in Skylilne Sw·annMwa v. Nelson Cownty at 186 Virginia, 878, page 884, where
the Court said the farming land which is maintained in a high
state of cultivation is worth more than the same or similar
land which has been abandoned and allowed to grow up in
bushes and weeds.
And this property, your Honor, had been abandoned, and
the Board of Assessors knew it at the time the reassessment
was made.
Mr. Kincanon: It had been abandoned~
Mr. R.ogers, Jr.: I don't mean abandoned, your Honor,
the property had been closed down as an operatpage 19 ~ ing unit at that time, and efforts were already in
process to sell it as a closed plant. This was before
the Board of Assessors completed their assessment, which
was done in December, 1958.
The Court: You don't know when it was assessed~
Mr. Rogers, .Jr.: No, Sir, but the assessment had not been
filed until the close of 1958. And I believe that we can show
that the Board of Assessors was aware and knew that the
plant had been closed.
The Court : Actually closed?
Mr. Rogers, .Jr.: Yes, Sir, as of the time the assessment
was handed in. It may have been closed subsequent to the
making of the assessment.
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. Mr; Rogers, Sr.: Announcement was made in August
that it would be closed. It was actually closed in October.
And the assessment was returned to the Court in December.
The Court: That is alright, but I don't think the assessors
could go on any such basis as that because half of them would
close up, or claim they were going to close up.
Mr. Rogers, Jr.: Let me g·o further, your Ronpage 20 ~ or, the plant was actually closed down physically
in October, 1958.
.
The Court: Alright.
Mr. Rogers, J r;: And their report was handed in, of course,
·
in December, 1958. .
The Court: What I meant to say, I don't think they can
go on any newspaper report of what some plant is going to
do.
Mr. Rogers, Jr.: I mentioned that, your Honor, only to
say. that the assessors were alerted.
The Court: I don't think that should alert them.
Mr. Rogers, Jr.: Well, in any event, your Honor, we
are relying on the fact that it was actually closed down in
October, 1958.
The Court : Alright.
Mr. Rogers, Jr.: To summarize your Honor, we contend
that the only true mark of the fair market value of the property in January 1, 1959, was what the property actually
brought after much advertising and a considerable period of
time had passed when the property was exposed to the market, and here recently in 1962 the property actually sold for
$950,000.00. After putting on evidence as to the
page 21 ~ fair market value we will then put on evidence to
reflect what the uniform assessment ratio is in the
City of R.oanoke, which we contend ranges from one-third to
forty per cent of the fair market value.
Mr. Kincanon: If it please the Court, if I understand
this type of proceeding the burden, of course, is upon the
· taxpayer to show that his property was assessed at more
than its fair market value, or that the assessment placed upon
the property was not uniform in its application with other
properties of the same general type, and quite frankly, your
Honor, the City's case is more or less listening, or will have
to necessarily be that of listening to the evidence of the petitioner here and then explaining it or meeting it as best we
can.
The Court doesn't need to be reminded of the law certainly
at this point, but since certain cases have· already been cited
to your Honor, I would like to call the Court's attention to
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the fact too that this: the very statute under which we are
proceeding provides in express terms that the Court hearing
a case of this sort sits in the position of the assessor, not this
year-at least I'm interpolating now-not as of 1962, hut as
of 1958 when this assessment and these values
page 22 ~ were arrived at. The Court, I should think, and I
submit, would necessarily have to refuse to consider events and things which had taken place in due course
of business and what-not within the four year period following the assessment. Your Honor, if you can, has to go back
four years, because that's exactly how far back we are, or
how far advanced we are, and they to put your Honor in the
same position as the Board of Assessors, the Board of Equalization and the taxpayer, or the property owner were in
1958 when these values were arrived at, and be guided by
things that were known and things that had taken place as
of then, or perhaps immediately thereafter, or contemporary
with the time of the assessment.
I don't think that in a case of this sort we are allowed to
use a crystal ball and try to foresee or charge the assessors
four years back with having foreseen what was going to occur in the next four year period. That's the way our law is
written. Assessments are made every four years and they
stand, unless corrected by the Court, and as of that assessment they stand for four years, and then all properties are
reassessed again.
page 23 ~ The law that came to my mind is that the Court
sitting as a Board of Assessors can hear any evidence pertinent to the case, but the order of the Court entered up at the conclusion of the hearing can take one of two
turns. It can either result in a decrease of the assessment as
made four years back, but it can also end up as an increase
of the assessment made four years back.
If your Honor should after hearing the evidence, and particularly going over the stipulations, because to my mind the
stipulations take this case right out of court, or rather take
the foundation for any contest right out from under the case
of the taxpayer, and I believe we have stipulated this case
right out of court. And I ask that your Honor take the stipulations, particularly the option, the appraisal that Viscose
itself had made contemporaneous with the assessment, the
work of this very Board of Assessors four years ago, but
which W!IS unknown to the board, take that into consideration
and then put yourelf in the position of the assessors if you
had known the things that were known by both parties at the
same time, then I say that this second half of this statute
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applies and it might well be that your Honor
would want to increase the assessment that is being appealed.
Now, in this connection we have attempted to stipulate to
the Court every fact or every allegation, and considerable
facts that don't appear as allegations in the petition, but we
have attempted to stipulate everything on which we could
agree about their being no dispute or no contest. The stipulations as drawn consist of the things that Mr. Rogers read
and those that he referred to, but there are a number of exhibits that are incorporated into the stipulation, and I am
going to touch on only two of those in my opening remarks
here. They are very important to the whole case because they
relate back unlike the testimony that people can offer now.
They relate back to the situation as it existed in 1958, if your
Honor follows me. Those things are contemporary with the
assessment as being appealed or being questioned, and they
are very, very important.
Now, when this petition was filed the American Viseose
Corporation took the position, as best as I can make out, that
the assessment of land was erroneous, but nevertheless they
conceded that it had some value, and they took the
page 25 ~ position that its maximum unit value or acreage
value was $500.00 an acre rather than $900.00 an
acre as given by the Board of Assessors and the Board of
Equalization, their theory being based, or their contention
being based on some theory about land being generally assessed at one-third or 33-1/3% to 40% of its actual or fair
market value, or sales value, and that they say is a matter that
is so well known that it's beyond argument, but they do concede that the land is worth something, but that its maximum
value per acre should not be more than $500.00 per acre.
With respect to the improvements on the land, and I don't
need to remind your Honor that the Viscose plant was perhaps the most extensive manufacturing plant in these parts in
its day and up until the day it closed, but they take the position that the improvements on the plant, which were the
main value down there so far as assessment was concerned,
no value at all. Their petition states :flatfootedly that none
of the improvements had •any value whatsoever, and they
asked your Honor when they :filed this petition to
page 26 ~ decrease the assessment, ·Or the assessed value of
the improvements from a million and some hundred
thousand dollars down to zero. Because their theory of this
thing was that they had closed the door and were not manufacturing rayon, therefore had no value at all. And the petition reiterates that theory in some three or four paragraphs
page .24

~
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which Mr. Rogers r.ead and has already called your Honor's
:attention to and says has to be somewhat amended, or was
necessarily changed and has been amended by reason of the
amended petition, which has been filed in the case, following the sale of those very improvements.
I'm simply pointing out that the case has changed on them
already in the time that it has been pending and is not borne
out by things that have been stipulated in the record.
I judge from what Mr. Rogers has said will be the nature
of their evidence that I will object to the admission 9f considerable of the testimony that may be offered. I don't
know, of course, until; I reach that point. But I want to
point out now, and call your Honor's attention and ask that
you keep these two things in mind in view of the theory of
their case as has been announced here.
page 27 ~ They say that their property under the general
rule of assessment of all properties here in Roanoke should be given an assessed value of not more than
33-1/3 or 40% of its market value, fair market value.
I would like to show you what I think will be our theory
of the case if it reaches this point. Among the stipulations
here, among the things that are agreed to as being what they
appear to be is a report of an appraisal, which the City, the
Board of Assessors, the Board of Equalization knew nothing
whatsoever about until within recent months, but it came to
light and has now been stipulated into the record.
It seems that sometime during the year 1958, or perhaps
early 1959 the American Viscose Corporation employed a
firm of real estate appraisers and engineers in Philadelphia
to appraise and place a value on their Roanoke plant. And
the qualifications of the real estate men and engineers, who
went over that plant, I believe with a fine tooth comb as appears from the report of their appraisal, are set out on a
number of pages here in this report of their appraisal. At
any rate, as of May 15, 1959, the appraisers repage 28 ~ ported to Viscose or filed their report of appraisal
to the American Viscose Corporation. This is it.
This is a copy of it, and there is a copy stipulated in the
record.
This appraisal of the inspection of the property and the
conclusions arrived at by this fipn of people experienced in
this manner of things was done at the same time, your Honor
as our Board of Equalization, and perhaps our Board of As~
sessors, were doing their work on the same property, and
all other properties in the city. However, this was not known
to. the City, nor to the Board of Assessors, or the Board of
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Equalization until in recent months when it became stipulated
in the record, and that's the first time they saw it, the first
time I saw it or anyone else.
I want to call attention to the summary that is made here
in this report of the appraisal. And this appraisal is summarized, your Honor, after discussing every possible approach to the problem of arriving at a fair market value,
exactly the same thing that the statute talks about. After
discussing and exploring every avenue of arriving at which
these people, paid for by Viscose Corporation,
page 29 ~ certified in their best judgment the property was
worth at that time. That is as of May 15, 1959.
Not today; not two years later. At any rate their report, as
Mr. Rogers pointed out, reconciles the matter and concludes
partly as follows:
"Giving consideration to the many complexities that any
purchaser will be confronted with in tailoring the plant to
a new operation, it is believed by the appraisers that given a
reasonable amount of time and with a proper program of
advertising and merchandising the entire plant facility"and this, your Honor, is exclusive of the tangible personal
property in it, because this relates only to the land and
the permanent improvements on the land and the power
plant, which was considered all the way through and taxed
all the way through as an improvement-'' including the
power plant and additional lands should sell, in round figures, for $6,000,000.00. If an allocation of this value between
Ian dand improvements is desired, we suggest the following:
land $415,000.00. ''
At that point I want to call your Honor's attention to the
fact that that figure is not absolutely correct, because these
appraisers are not only speaking of the 207 acre
page 30 ~ tract of land, which is in question in this proceed. ing, but is the only one in question, but they're
also speaking of a couple of little lots across on Ninth Street
which bear an infinitestimal portion to the whole thing. So
I don't want your Honor nor the Rogers to think that I am
certifying that that figure there represents the same identical
thing we're talking about today. But I have tried to reduce
it proportionately and I would say that their value of $415,000.00 for all the land represents a value of $403,360.00 for
the 207 acre tract we are talking about in this proceeding.
The Court: What was that figure 7
Mr. Kincanon: That land was assessed-that is, it was
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assessed by the Board of Assessors at $186,912.00, and that
assessed value was approved and confirmed by the Board of
Equalization. In other words, the Board of Equalization did
not reduce in anywise the assessment of the land. It did
reduce the value of the improvements. But the assessed value
here is $186,912.00.
The Court : Or fifty percent.
Mr. Kincanon: Viscose's appraisal was $403,- c_:_
page 31 ~ 360.00. Arrived at, your Honor, on the basis of
$1820.00 per acre overall. The assessed value
$900.00 per acre.
.
"Land $415,000.00; improvements $5,585,000; Total $6,000,000.00.''
That is the figure that Mr. Rogers mentioned; that is Viscose's own appraisers report. Six million dollars. They say
that the assessed value should not be more than 40% of fair
market value. Their own appraisers say that the whole plant
had a fair market value of $6,000,000.00, or roughly that.
Forty per cent of that at the most would result in an assessed value of $2,400,000.00. The actual assessed value established for that same thing by the Board of Equalization was
$1,664,965.00. So perhaps we need to up the assessment a
little bit.
The second very important thing that has been stipulated
is the option which was given by Viscose and acquired by the
Union Carbide Corporation as of the first day of July, 1959.
That is six months to a day after the effective date of this
assessment. For $25,000.00 cash American Viscose Corporation gave a purchase option to Union Carbide Corporation
to buy substantially the entire plant. It's a rather
page 32 ~ general description here of the property that is
included, and I will readily concede that it says
that some personal property is also included in this purchase
option. I don't know how much ; I don't think they had time
when they reached the agreement to really specify it, or set
out a detailed inventory of what was supposed to be sold, but
Viscose would agree if this option were accepted or exercised to transfer to the buy good and marketable absolute
title, free from all liens and encumberances and defects of
title all of the personal property now located-wait a minute
Pm reading, I'm picking up too late, I suppose-. If this
option is exercised-perhaps, your Honor, I should read from
what we have stipulated because we tried to summarize the
entire thing.
We have stipulated that "on July 1st, for a consideration
of $25,000.00, Viscose Corporation gave to Union Carbide
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Corporation a thirty-one day option to purchase for $4,000,000.00 cash the three small parcels north of the Virginian
Railroad above mentioned, and all of the property subsequently sold to the IDI CO group,''I take that to be Viscose's entire land holding,
page 33 ~ but what is outside of the 207 acre tract is alsmost
infinitesimal.
·
-and certain personal property.
It has also been stipulated that Union Carbide let the option expire; they did not exercise the right to buy and that
the deal failed of consumation not because of the price asked,
but because of an anticipated lack of market for the Union
Carbide product that they had in mind manufacturing there.
Let's take that figure though, because that is set by contract, $4,000,000.00 and apply the 40% factor to that which
they argue here, and we end up with an assessed value based
on the option, plus or minus, $1,600,000.00, which is almost
identical to the assessed values fixed by these boards, knowing
nothing whatsoever about the appraisal nor the option.
Now, for that reason I say that we have just about stipulated the case out of court, but that the Court might before
the end of the thing consider very seriously not only affirming but adjusting the assessed value perhaps a little upward.
Mr. Rogers, Sr.: Your Honor, please, just let me clear one
or two things, and first of all the date which this
page 34 ~ appraisal was made. This appraisal was made,
·
of course, to become effective on January 1, 1959,
and I agree that it must be valued and assessed as of J anuary 1, 1959. I do not agree. that the Court cannot consider
any events before or after that date in determining what its
value was on January 1, 1959. We all knew what that situation was on January 1, 1959.
·
I shall hand your Honor herewith the exhibits that were
filed with the stipulations in order, and which I shall ask
your Honor to follow with me.
If your Honor will turn to Exhibit E. I think it might be
helpful if my associate can turn those for you it may help.
The, Court : Alright.
Mr. Rogers, Sr. : Exhibit E. That is a request for equalization of real estate assessment. You notice that is dated
January 27, 1959. Now this shows what the Board of Equalization knew and, of course, the Board of Assessors had had
the same information. This was what was told them in the
application and what they knew and evidence was presented
to them at the time to support it. Now here's what it says:
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"The undersigned hereby requests that the real
estate assessment on the above. described property
be equalized for the following reasons:
''All of this property has been used in connection with the
operation of a plant for the manufacture of rayon yarn.
Development of other synthetic fibers having made it impossible to profitably operate the plant, it has been permanently
closed.''
Now there was no doubt about what they knew at the time.
(Continuing) "As all of the buildings and improvements
were designed for this one special purpose they have little
value for other uses. The company has thus far been unsuccessful in its efforts to sell the property as a whole. The Roanoke Chamber of Commerce and other business interests in
Roanoke have been equally unsuccessful in finding a purchaser. The price at which the buildings may be separately
sold, if indeed they may be sold at all, is problematical. Except
to a purchaser who can use in his business these special purpose buildings, they have no value except as storage warehouses. Even that value would be lower because many of the
buildings have no floors, but mere platforms built
page 36 ~ around large machines and set on heavy concrete
foundations.
''The cost' of removing so much concrete will doubtless be
greater than the salvage value of the materials in the buildings. This in turn reduces the value of the land itself.'' In
other words, the land would be worth a great deal more clear
than if it weren't encumbered with all these buildings and
these deep, heavy concrete foundations.
· On the. reverse side of that Exhibit E your Honor will see
a comparison of the previous assessments. I mention that
~:tt this time merely to bring home to the Court and let the
Court see that there was no afterthought here. The assessors knew it at the time they made their evaluation. The
Board of Equalization knew it; everybody knew it.
·
Now I am not going to make any criticism about my friend,
Mr. Kincanon. I have the highest regard for him, and I do
mean that sincerely and gentlemanly, hut he is in a position
representing a public body, and I am glad to say that I do not
represent as a lawyer; I do not represent professionally a
~ity, or a county or a state, or any public body, because he is
not free to do what he could do if he were reprepage 37 ~ senting a client for political reasons. The City,
and I think that is rather short-sightedr but for
political reasons can't do as a private interest would do, and·
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say, "Good gosh, yes we know this property ain't worth
anything now that it's been clos.ed like it was before." But
represent- a public body it wouldn't be the politic thing for
Council to permit him to do that, so he's got to come up here
and suggest that the Court ought to increase the value of the
plant now that it's become useless. So whatever I say is not
intendedThe Court: Let's get into the evidence of this thing and
~M~~

.

Mr. Rogers, Sr.: I just d!dn 't want Mr. Kincanon to think
that what I'm going to say doesn't in anywise impair my very
high, and warm and personal regard for him.
Mr. Kincanon: Thank, you.
Mr. Rogers, Sr.: Now, taking up the stipulations you will
notice-does your Honor have before him the stipulations 1
The Court : Sir?
Mr. Rogers, Sr.: Does your Honor have before him the
stipulations~ We are through for the moment
page 38 ~ with that exhibit, and if you will find the first
·
stipulation.
That admits the first seven paragraphs with the exceptions
that I will mention of the application for relief of the petition,
that is, # 1, we are a Delaware corporation; we own the land
and what they were assessed at; where they are located and so
forth. #5 applies to the Board of Equalization and what they
did. #6, that the improvements, and I will read this.
''The improvements on this tract consist of buildings
erected by petitioner and its predecessors in title for use in the
manufacture of rayon yarn. The first buildings of this group
were completed in 1917.'' That is forty odd years ago. ''The
the plant was the second built in the United States for the
manufacture of thread or yarn from synthetic fibers. The
other buildings were added from time to time.''
Now, the last two sentences, I think, are not admitted. We
will offer evidence on that.
Then we go on to paragraph #7:
"For many years the production of rayon was profitable.
As other synthetic fabrics came on the market the
page 39 ~ demand for rayon became less and less, and the
price at which it could be sold became correspondingly lower. Ultimately more modern and more efficient
plants belonging to petitioner were able to produce more
rayon than the market would absorb.
''Petitioner was on August 4, 1958"-now, we've got here
in the petition "forced to make". That has been amended
just by the stipulation to say:
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''Made public announcement to permanently close its Roa,.
noke plant and to discontinue all operations in it. The long
history of the plant as an operating unit was finally concluded in October of that year."
So we've got that much scotched. Not only did they make
a public announcement, and I agree with your Honor that
sometimes people make a public announcement and then
change their mind, but in this case they didn't. They closed
the plant, dismissed the employees and everything was all
done in October. So there was no doubt about that and there
was no doubt about all of that had happened before the
evaluation date of January 1, 1959.
Taking up. in stipulations B, the $117,000.00 paid by the
Viscose are admitted to be true and correct.
C- the taxes accrued in the last half of 1961 are
page 40 ~
clearly set forth in paragraph #9 of the supplemental petition.
The allegations of paragraphs #6, #7 and #8 of the supplemental petition are true and correct. That is about these
sales to the IDICO group, and we will come back to that in
a moment.
''As a part of this same transaction Viscose sold to IDICO
group all of the machinery, tools and other personal property then on the premises for $300,000.00, thus making $1,250,000.00 total purchase price for the real and personal
property. T·he allocations were made as requested by the
purchaser."
·
Now, let's see a moment about those allocations in there~
$300,000.00 for the personal property, which left $950,000.00
for the real estate. Now, on that real estate, 94.75 acres on
which were located all the improvements-that is the center
part of that big 207 acre tract, was sold for $793,750.00. Then
the remaining 112 acres, which is up at the east end and the
west end where they are no improvements, were sold for
$156,250.00. That is a little less than $1,400.00 an
page 41 ~ acre, so that land itself, we can assume, was
actually sold at $1,400.00 an acre.
Now we get down to E. "A photo copy hereto attached as
Exhibit A, of a letter from R. K. Porter, Vice President of
Jackson-Gross Company, to George Alles, Vice President of
the Viscose, dated January 24, 1962, may be received in evidence with the force and effect of testimony under oath of
the writer of the letter if called as a witness for the petitioner."
I will ask my associate to :find that Exhibit A for you.
You notice that on the stationery of Jackson-Cross Com-
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pany Realtors in Philadelphia. It is dated January 24, 1962.
You will see as you read on that they were the company that
were employed by the Viscose Company to sell the property.
I should like to read ·it.
"You have asked us to review our marketing program in
connection with the sale of the American Viscose property in
Roanoke, Virginia. We were first advised by you of the availability of this plant in the autwm of 1958. ''
You see it was in August of 1958 that they made
page 42 ~ the announcement of its permanent closing. "And
as early as December 30, 1958, we were soliciting
interest from Industrial Investors, headquartered in Philadelphia and New York.''
You see they were trying to sell it, they started right away.
Excuse, me, I shouldn't argue, I'm sorry.
(Continues reading)
''In February, 1959, you requested Jackson-Cross Company and Goodman-Segar-Hogan, Inc., in Norfolk, Virginia,
to appraise the property, and concurrently with our efforts
in this direction, we were also continuing to offer the property
for sale. We completed the appraisal assignment in May 15,
1959. eW were subsequently successful in develop interest
from several investors, but this interest was cut short because of the negotiations held directly between American
Viscose and Union Carbide. It appeared that Union Carbide
could use the property, but a detailed study of the facilities
ended their interest.''
Now, this appraisal to which they referred a photostat
of it is filed as Exhibit B. Would you (to his associate) show
that to his Honor please.
page 43 ~ As you saw from that letter this is the appraisal
that was made by the real estate agents who had
been employed to try and sell the property.
Now, they say, if you will notice on page 8, the very first
sentence:
"The valuation is based on the assumption the subject
property will be put to its highest and best use.'' That is,
that it will be used for the manufacture of some synthetic
yarn involving the Viscose process or something similar to
it. And they wind up with an appraisal of $6,000,000.00.
And I want to say here, your Honor, and I would like this
to go in the record, that we frankly concede that if there
were any demand for rayon, a sufficient demand to justify
the operation of the plant that the plant would be worth not
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only six million dollars, it would be worth more than six million dollars if we had the same market for rayon that we
had at the time this plant was constructed. So we have no
fuss, no quarrel whatever with this six million dollar figure.
It is just a question of you appraise, as my associate has
said, you appraise Man-0-War the day he has won the Kentucky Derby at one figure, and if he dies the next
page 44 r day it's entirely different.
.
While I have this book in hand there's one thing
I want to call your Honor's attention to on page 18 of this
appraisal, down at the very bottom on page 18. We will have
something to say about this later but while I've got the book
in my hand:
''The prevailing practice in the City of Roanoke is to assess real estate at one-third of its estimated fair market or
sales value.''
We will have much evidence on that subject.
Now, returning to this Exhibit A, the letter from Mr. Porter, I have read down to the last paragraph on page one.
"In the autumn of 1959, when it was obvious that industries
of sufficient size capable of using this plant were hard to
interest, we began our own national advertising campaign.
This campaign went concurrently with your distribution of
the brochure which your advertising people had prepared.''
You notice who we've got working. We've got the Viscose
Company with its own advertising department, distributing
its own brochure; we've got the Industrial and Promotional
Departments of the Norfolk and Western Railpage 45 r road; the Appalachian Power Company and the
Roanoke Chamber of Commerce, and then we've
got this Jackson-Cross firm all advertising the property and
trying to sell it. The .T ackson-Cross Company included a onehalf page add in the Industrial Property Guide.
"This is a publication prepared under the auspicies of the
Society of Industrial Realtors, with distribution of over
twenty-five thousand top executives in industrial concerns
across the country.''
The Court: I ·haven't gotten the page.
Mr. Rogers, Sr.: It is top of page 2 of th~ Jackson-Cross
letter.
The Court: Alright.
Mr. Rogers, Sr.:
"The ad appeared in the December, 1959J edition, and thiB
"1\aB followed by advertising in a display form in the Wall
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Street Journal, January 1961, and in the National-Economic
Review 1961, of the New York Times.
· "In addition to the foregoing, Jackson-Cross Company
and Goodman-Segar-Hogan advertised this property independently in a number of different journals and periodicals.
You are aware that following our appointment as
page 46 ~ exclusive agents, we also prepared an . elaborate
brochure and distributed this to a selected list of
industries from Dun & Bradstreet, numbering 6,000, and once
again exposed the property in another half page advertisement in the Industrial Property Guide to 25,000 industrial
executives in the November 1960 edition.''
"We can also document at the proper time the exchanges
that we have had with some of the more prominent realtors
in the United States, including the J. J. Harrington Company in Chicago, Charles F. Noyes, Inc. in New York, and
John W. Galbreath & Co. in Columbus, Ohio. These 'brokers
and many more expressed interest in finding a purchaser, but
to no avail."
"I list below for you companies with whom we exchanged
correspondence, with whom we negotiated, or at the least,
those who acknowledged our overtures. We consider .this
· list substantial and a fair indication ·of the exposure of the
property to the market."
I shall not read that long list, but if your Honor will just
glance down there you will see that they are the largest and
expanding industries in the United States, and it's a very
.
long list. It seems off with Union Carbide, and it
page 47 ~ has such companies a~ duPont, International Har.
vester, Mack· Trucks, Scott Paper, Armstrong
Cork, American Can, and you will notice that all of the leading manufacturing interests in the United States are included.
At the bottom of that page 3 after that list, which winds
up with the United States ·Steel ~orporation, it says:
''To summarize the reaction of these various companies
probably best be done by quoting directly from a letter .from
R. H. Powell, Property Management Department, F:'ord. Motor Company, date of August 19, 1960, addressed to Boyd
T. Barnard, President of Jackson-Cross Company.'' ·
Now that letter js on top of page 4.
"We are returning herewith the copy of the appraisal of
the Roanoke plant of the American Viscose Corporation
which you sent us with your letter of August 4th.
· '
''Our manufacturing staff has studied the report and has
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decided that the plant is unsuitable for our operation because
of its age and the fact that it consists of so many comparatively small buildings of various types. As you
page 48 ~ perhaps know, our new plants are designed to provide large areas of contiguous space under- one
roof. If we develop a requirement that will allow us to use
the Viscos.e plant, we will be more than glad to give it further
consideration.
"We greatly appreciate your cooperation in this situation
and are sorry that we can't give you a more favorable answer."
Then Mr. Porter goes on to say:
"You are aware that the sale of the property at $1,250,000.00 to the present owners was made by Jackson-Cross
Company in cooperation with two other brokers, GoodmanSegar-Hogan, of Norfolk, Virginia, and Jack J. Rader, of
PhiJadelphia. These negotiations resulted in developing a
purchaser composed of interests from Philadelphia, Roanoke and the West Coast.
''Negotiations continued for a period of over one year, and
because of the reason so aptly stated in the letter from Ford
Motor Company recited above, we consider that you were·
fortunate in finding someone to take the property off your
bands at the negotiated price. If more detailed information
or elaborate information on the foregoing points
page 49 ~ is needed we s·hall be more than happy to oblige.
Our file on this activity is at your disposal, and
you may well wish to have your counsel look it over.''
That is the end of that letter. Continuing· now with the
stipulations:
"F- The appraisal of May 15, 1959, by Boyd T. Barnard,
President Jackson-Cross Company and Hunter A. Hogan,
Jr., Vice President of Goodman-Segar-Hogan, gives the appraisal mentioned in Exhibit A", in that letter that I just
read. "A photo copy of the report hereto attached as Exhibit B may be received as evidence of the opinion then held
by them"That is, the appraisers.
"as to the value of the property therein described with the
same force and effect as if identified and introduced by one
of the signers.''
"G- the personal property sold by Viscose to the IDICO
group for $300,000.00, as above set forth, includes substantially all the personal property included in the appraisal above
mentioned, except spinning machines, bleaching equipment
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and drying equipment, which has previously been removed.
The IDICO group subsequently sold the personal property
acquired in the purchase for $462,000.00. ''
page 50~ I call attention to the fact that although in the
allocation of the $1,250,000.00, $300,000.00 personal property and $950,000.00 real estate, they undervalued
the personal property, and I think overvalued the real estate,
because whereas they allocated $300,000.00 to the personal
property it was subsequently sold for $462,000.00, which would
indicate one of two things. Either that they got a bargain in
the real estate, or else it was worth less than $950,000.00 that
they paid for it.
Mr. Kincanon: Mr. Rogers, at that point may I interrupt to ask this: Don't you concede that all these sales that
you've mentioned so far are what we call speculative sales
rather than sales such as would establish a fair market priceY
Mr. Rogers, Sr.: Quite the contrary. Wherein you have
spent thousands of dollars advertising the plant all over
the United States and tried for .two years and couldn't get
any price at all, and the people who've been trying to sell
it say that $950,000.00 for the real estate, or rather $1,250,000.00 for the entire property, including personal property,
that you are very fortunate to get it and they thought it was
a good price, I think that definitely fixes the marpage 51 ~ ket value.
Mr. Kincanon: You don't admit that the sale
to the IDICO group that we mentioned in here was a sale to
a group of speculators.
Mr. Rogers, Sr.: Every sale is a sale to a speculator. If
I buy a piece of real estate downtown, I'm buying that for
speculation. I'm a speculator to that extent certainly.
Mr. Kincanon: They were not buying it to use it themselves, is what I'm getting aU
Mr. Rogers, Sr. : No. They couldn't find anybody that
would buy it to use for themselves. I gladly concede that
they were buying for speculation and hoped to make a profit
out of it.
Mr. Kincanon: That's what I meant.
Mr. Rogers, Sr.: Of course, only time will tell, but that
was the only offer after expending thousands of dollars in
advertising all over the United States that Viscose was .able
to get for it.
''H-. the real estate sold by Viscose to the IDICO group
for $950,000.00 included all the land and improvements considered in the appraisal above mentioned, except three parcels north of the Virginia Railroad that had an
page 52 ~ assessed value of $16,453.00."
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''Stipulation I-On July 1, 1959, for a consideration of $25,000.00 Viscose gave to Union Carbide Corporation a thirty-one day option to purchase for $4,000,000.00 cash
the three small parcels north of the Virginian Railroad above
mentioned, and all of the property subsequently sold to the
IDICO group.
"Union Carbide at that time was manufacturing at that
time a synthetic fiber by a process similar to that used by
Viscose. Had the option been exercised the plant would have
been converted to the manufacture of the Union Carbide product. Having concluded that market conditions did not
justify increasing the production of its own synthetic fiber,
Union Carbide let the option expire."
Now this is the important part.
''The deal failed consummation not because of the price
asked for the property but because of an. anticipated lack
of market for the Union Carbide product."
In other words, it's a horse that if it had been alive it
would have been worth a lot of money, but dead he wasn't
worth much.
"J-The property in suit was brought into the
page 53 ~ city on January 1, 1949, under annexation pro. ceedings. It was assessed by the City for taxation
in the General Reassessment of 1950, 1954 and 1958. No challenge was made by Viscose with respect to the 1950 and 1954
ass·essments. '' In those days the company was making rayon
and selling rayon and the plant was worth much money, and
the assessment was accepted as being fair and reasonable, and
would have been accepted as fair and reasonable in 1959 if
they had still been making any rayon.
"K-For the use of the assessors, and as part of its permanent records the City of Roanoke had prepared a map designating by separate serial numbers each lot or parcel of
land within the corporate limits. For each parcel a yellow
or base card is prepared by the assessors, showing the name
of the owner, the tax number, the dimensions or acreage of
the land, the land valuation, a description of any buildings
thereon, with its area and square feet, the estimated unit price
of new cost thereof, the percent condition, that is, the remaining percentage of usefu1 life, as determined by the assessors, and the resulting present depreciated value. Sixty
per cent of the value of the land and buildings (as
page 54 ~ thus determined by the assessors) and is then uniformly shown on each card as the assessed value
of the property.''
I would like to interpolate here to say that we will offe~
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evidence to show that the basis is not 60% of the current
values, but 60% of the 1942 value.
''For additional buildings there are supplemental pink
cards. For interim additions between assessments there are
blue cards. The official report by the assessors in compliance
with Code Section 58-791 shows only assessed values by
parcels, the cards not being part of the report.''
All of this just merely tells about the mechanics of making
this assessment, and his Honor is so familiar with it that I
don't want to bore the Court by reading it.
The Court: I'm familiar with it. I've been on this Equalization Board and other boards.
Mr. Rogers, Sr.: He knows it all, Mr. Kincanon, is there
any use in reading it¥
Mr. Kincanon: No, sir.
·
Mr. Rogers, Sr.: I will skip reading then M, N and 0, but
I do want to call attentionpage 54-A ~ Mr. Kincanon: Excuse me, Mr. Rogers, let's
read 0, or I would suggest that you do to show
how the Equalization Board :figured in the matter.
Mr. Rogers, Sr.: Right. I am reading paragraph 0, which
is at the bottom of page 4.
''The 1958 assessment was completed on the 10th day of
December, 1958. The order of the Equalization Board was
entered on March 6, 1959. In addition to the public announcement on August 4, 1958, of the permanent closing of the Viscose plant in October, both the Board of Assessors and the
Board of Equalization had been specifically informed of the
permanent closing of the plant and of the reason therefor."
Now that settles that question as to what information and
knowledge the Board of Assessors had when they made their
assessment.
"Pursuant to the Viscose application, a copy of which is
:filed as Exhibit E hereof, for a review of the assessment,
the members of the Board of Equalization personally inspected the property and heard the evidence of witnesses."
Now I would be glad if your Honor would for a moment
turn back to page 4 of the stipulation.
page 55 ~
The Court: Page four?
Mr. Rogers, Sr.: Yes, Sir.
And paragraph M, which summarizes the valuation and assessment bv the Board of Assessors. For every previous period you will notice that they went up and down a little bit because some new buildings bad been added and some depreciation, but what I want to call attention to was that in 1954
by the Board of Assessors the land was assessed at $124,-
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000.00, and the buildings at $1,708,009.00, or a total of a $1,832,000.00.
Now, in 1958 the board jumped the land from an appraised
value .of $1,000.00 an acre to $1,500.00 an acre and reduced
the value of the buildings by-I 'm sorry-increased the value
of the buildings. In 1954 they had had the assessed value of
the buildings at $1,708,000.00, and in 1958, $1,732,000. Now
they increased the value of the buildings $24,000.00 with full
knowledge that they had become utterly useless from the
view point of manufacture. of rayon. Utterly useless.
Now the Board of Equalization left the land as it was and
reduced the assessment on the buildings from $1,732,000.00
to $1,478,000.00. That's about $250,000.00.
page 56 ~ I want to particularly call the attention of the
Court toMr. Kincanon: Mr. Rogers, I know you inadvertently over
looked that power house addition in 1955 that affected that
change, did you not?
Mr. Rogers, Sr.: Was that what raised that assessment
$~8.00. I don't know; it doesn't make any difference. The
point I'm trying to make-when was the power house put in?
Mr. Kincanon: It is under Note two, attached to the
exhibits.
Mr. Rogers, Sr.: Regardless of what was there they increased the value of the buildings even though they knew they
were utterly useless for any purpose of the manufacture of
rayon.
Mr. Kincanon: But in the interim they had built a very
expensive power house on the property and that was largely
for the increase.
Mr. Rogers, Sr.: When was that done. I didn't think
that was done in between '54 and '58.
Mr. Kincanon: Doesn't Note two state Y
Mr. Rogers, Sr.: Yes, but that was done before 1954?
Mr. Kincanon: I don't think so, Mr. Rogers,page 57~ but you may be right.
Mr. Rogers, Sr.: Oh, it was that new power
house they put up in 1954. That was responsible for the
increase in 1954 over 1950. You see they made a big jump
in the value of the buildings between 1950 and 1954. They increased the assessment of the buildings from $1,400,000.00
to $1,700,000.00. That was the power house and that appears
there in stipulation M. So they made that big jump not in
1958 but in 1954. They just increased it on general principles
in 1958. There may have been some other little minor addition, but that's immaterial.
Mr. Kincanon: I concede that I was wrong. I thought it
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was added after 1954, but we have stipulated that it was added
prior to 1954.
·
Mr. Rogers, Sr.: Prior to-1954, right. And this inerease
of 1958 was just on general prineiples, and beeause the City
needed the taxes.
Now what I do want to call the attention of the Court to in
this Exhibit C, whieh is the order-will my associate. find
that for the Court please.
·
Having before them the applieation for relief
page 58 ~ stating that the plant had been closed; that these
were speeial purpose buildings and no longer any
use whatever in the manufacture of rayon, what did the Board
of Equalization do? The Board of Equalization never paid
any attention whatever to that fact, which wa.s the one, and
important and permanent faet. What they did was they took
off a little mor.e depreciation on something and they reduced
the unit price of reproduction, the cost of reproduction. Look
on the notice and that tells you what they did. They were
still figuring that same dead old horse was up ther.e with a
good jockey, Willie Shumaker or somebody on his back,' riding- him and being the favoriteThe Court: Let me ask you something. Wasn't Viscose
doing the same thing?
Mr. Rogers, Sr.: No, sir.
The Court: They were asking $4,000,000. for it, weren't
they?
Mr. Rogers, Sr.: Yes, they were asking everything they
could get.
The Court: But they didn't think it was worth that.
Mr. Rogers, Sr.: But the question was they
page 59 ~ didn't get it. We're going back to what it was
worth no matter what thev asked for it.
The Court: I see. But you expect the assessors to know
what it was worth but you all didn't know what it was worth,
is that right T
Mr. Rogers, Sr.: No, Sir, we knew what it was worth; we
knew it was valuless. We knew what it was worth. We were
honing that we could get somebody to buy it.
The Court: How do you expect the assessors to know what
it was worth?
Mr. Rogers, Sr.: Because we told them. We produced witnesses.
Mr. Kincanon: You didn't give them that appraisal report.
Mr. Rogers, Sr.: We produced witnesses and the stipulations show that we produced witnesses, and we're going to
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produce the witnesses here who appeared before them and
told them it was valuless.
The Court: I just wondered about that.
Mr. Rogers, Sr.: Let me say this: we're not making
any personal attack on the assessors. I'm sur.e they were
gentlemen, and the Board of Equalization is the
page 60 ~ highest character.
The Court: You said the Board of Equaliza.tion didn't pay any attention to what they said.
Mr. Kincanon: We disagree. We do agTee that the Board
of Equalization heard your appeal.
Mr. Rogers, Sr.: Yes, Sir.
Mr. Kincanon: And personally went down and inspected
the property as best they could.
Mr. Rogers, Sr.: I don't know as best they could. They
went down and inspected the property and they heard the
witnesses. That's stipulated.
Mr. Kincanon: I just want to be certain that we did
stipulate that.
The Court: Alright, let's go ahead; Let's get along with
this.
· Mr. Rogers, Sr.:
Now, in stipulation #2---that is put in at the request of the
City to show that big map, Exhibit F, and these pictures that
are exhibited as G-1 to Gr10, photographs of it. They're
just some more pictures of the dead horse.
Now that completes the stipulations.
The Court : Alright.
page 61

~

(A short recess was declared at 11 :35 a.m. after
which proceedings resumed.)

Mr. Honeyman: Your Honor, my only purpose in speaking at this time I don't want the record to stand still on this
·cross comment that took place between Mr. Rogers and Mr.
Kincanon with reference to the nature of the group that acquired the property, namely the partnership of Industrial
Development Invesment Co, and Leonard Muse, Sidney Parham and myself who acquired it as trustees under a certain
trust instrument. Apparently there's some illusion being
created by Mr. Kincanon that this was a group formed purely to acquire this property for speculation purposes only.
I think as the evidence develops the Court will .be made
aware that this was a group of primarily of the local citizens
and business men who bought it for a combination of investment and development purposes, and I am frank to state,
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with a profit motive, but with a purpose of developing an area
in the city for the best interest of the community and in an
effort to bring industry to the community. This is important
only to this extent.
The Court: It's not important at all to me.
:page 62 ~ Mr. Honeyman: It's important in their discussion prior to valuing the property.
The Court : They expect to get something out of it or
they wouldn't have done it.
Mr. Honeyman: Yes, Sir, I'm frank to admit that it is for
a .profit motive, but I just wanted to clear up that it wasn't
a wholly and solely a speculative group. That was all.
The ,Court: Alright.
page 63

~

DORMAN M. MILLER,
a witness called on behalf of the Petitioner, being
first duly sworn, testified as follows:
DIRECT EXAMINATION.
·By Mr. Rogers, Sr.:
This is Mr. Dorman M. Miller, who is connected with the
Appalachian Power Company to promote industry in the
Appalachian territory.
Q. What is your official title, :Mr. Miller!
A. I am the Assistant to the General Manager.
Q. Are you familiar with the property formerly owned
by the American Viscose Corporation in Roanoke City!
A. I am.
Q. How long have you been familiar with it!
A. From the standpoint of industrial development, it WQuld
begin in the late summer of 1958 which was prior to the time
they announced that the plant would be closed-when Viscose announced the closure of it.
Q. Now before we go into that, perhaps it would be helpful if you would elaborate more on your duties with the
.power company.
A. Well-I am not only, aside from being the Assistant to
the General Manager, I also head up the Industrial Development Department of our company. And as such, we seek
out industries to bring into the territory served by our company; we work with communities in making them attractive
for industry; we attempt to sell buildings that are
page 64 ~ available and attractive to industry to pros-pective
manufacturers, and we also attempt to sell land or
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sites to manufacturers throughout all our service area in two
states, Virginia and West Virginia.
Q. What is your purpose in doing that~
A. First of all, to attempt to improve the economy of the
area we serve because the people that will work in the plant
will be customers of our company and, secondly, because we
like to serve the industry-they use electric power.
Q. Well now, going back to wher.e we were when I interrupted. Tell us what happened in the summer of 1958 hetween you and the Viscose Company.
A. I received a call from Mr. George AllesQ. (Interrupting) That is A-L-L-E-S.
A. (Continuing) -who is an official with the American Viscose in Philadelphia-informing me that it looked as if they
would have to close the facility here in R.oanoke.
Q. Was that before there had been any public announcement7
A. As I remember, it was before the public announcement.
Certainly, yes-I will say that it was before this. And he
was saying to me that if we could find a firm that would he
interested in the facility that they would entertain an offer
from such a firm. And following that, we made several efforts prior to the time that the plant was actually closed and,
of course, subsequent to that.
Q. Did you made a personal inspection of the plant~
A. I have inspected the plant while it was in
page 65 r operation and since it has been closed.
Q. Will you describe in a general way the nature
of the construction~
A. Well, the plant was constructed in units over a period
of some, perhaps, forty years. And as their business grew,
they added one building after another building. And, in general, they are of different design and different sizes. It consists of, perhaps-oh, I don't know-twenty or thirty individual units. Some of the units will rang-e upwards to a
hundred and fifty to two-hundred thousand square feet in
size and they range right on down to units which are only a
few hundred feet, in square feet in size. Rather a hodgepodge of buildings which was unique to the American Viscose needs as they grew, but making it very difficult to find
someone else who could adapt their manufacturing process
to the same physical arrangement of buildings which were
of varying elevations-heights inside the buildings, of varying sizes with a multiplicity of partitioning and general layout insofar as the site was concerned.

American Viscose Corporation v. City of Roanoke

51

Dorman M. Miller.
. Q. For what purpose was the buildings constructed by the
American Viscose Corporation?
A. For the purpose of manufacturing rayon.
Q. To what extent were those buildings usable for any
other purpose?
A. I would say that they would be almost expage 66 ~ elusively for the purpose of manufacturing rayon, .
unless you would happen to be in an allied industry. One that could-one that could-assume the liabilities of
the physical arrangement simply because they were a great
number of service facilities there that would offset the disadvantages of the buildings themselves and the way they
were constructed. And when I say the advantages of service facilities, I am talking about large steam users-people
who had to have water proceesing facilities and matters of
that sort.
Q. Now, something was said earlier in the proceeding about
the power plants that have been constructed between 1950
and 1954. Tell the Court something about that power plant.
You are familiar with it, aren't you?
A. Yes. The power plant that was installed there was built
largely in two stages. There was what is known as the Old
Power Plant and then about 1954, the so-called New Power
Plant which was an addition to the plant was constructed.
At that time, they put in three, very modern boilers and installed certain additional electrical generating equiptment so
that they had installed in that facility about twenty-six or
twenty-seven thousand, I'll say, twenty-seven thousand kilowatts of generating capability. However,. eleven thousand
kilowatts of that generating capability was at one-hundred
and twenty cycles which is not usable by manufacturers except those peculiar to the rayon industry or the synthetic
yarn industry. The remainder of it was convenpage 67 ~ tional sixty cycles. This steam plant I will point
out to you was only usable to a manufacturer who
was a large steam user because the steam which was used in
the plant was simply passed through the turbines to make
electricity on the way to the plant and the steam was really
what they were looking for, and in a sense, the electricity
generated at the plant was more or less a by-product.
Q. Aside from any useful mechanical steam, could that
plant generate electric current as cheaply as they could buy
it?
A. No. As a matter of fact, our company is in the business
and we were asked by Viscose and subsequently by other
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owners of the facility if we would he interested in purchasing
the plant and we can't afford to operate that plant. It is too
expensive.
Q. Now, in response to the request of Mr. Alles to see if
you could find a purchaser for the plant, what did you do?
A. Well, first of all, we got in touch with a number of
companies that were in an allied business and sent to them
certain brochures or written and pictorial material describing
the facility. On certain instances we sat down with the
officers of these prospective firms and discussed with them
the facility. We submitted the data to other brokers-! am
talking about real estate brokers who deal in the industrial
field. We were not successful in finding a good prospect for
the facility.
page 68 ~ Q. Were you .able-well, why couldn't you find
a prospect?
A. The reason we couldn't find a prospect is the building
was. so large and. the facility was so large and the buildings
of s·uch a character that no one could use them-could adapt
them to their particular process.
Q. What is the modern trend towards either one large area,
under one roof or a number of small buildings T Could you~
are you aualified to answer that auestion T
A. Well, I believe I can, if you will review the manufactures
who have constructed buildings in the last, say, ten yea.rs.
You will find that bv anv measurement the bulk of them are·
constructing single "unit· buildings all under one roof with
very little partitioning as it may in most instances and with
good ceiling height and with construction that will lend itself.
to addition so that you can keep on adding under the same
·
·
roof.
Q. Do you know anything ab~ut the associations between
th~ Viscose Company and Union Carbirle T
A. Why-I can say yes. We were in contact with Viscose
and Union Carbide at the time that tbey were having their
conversations .. And Union Carbide showed a considerable interest at that time. But then determined that because they·
were not ready to manufacture the product for which the
plant might have been adapted-and it was a yarn,·
page 69 ~ a synthetic yarn-that they were no longer in-·
terested in the facilitv.
Q. Did you in trying to sell ·the ·property give considera-.
tion to breaking it down in separate .buildings and for separate indm;tries?
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A. American Viscose-when American Viscose owned the
plant they said that we're only interested in selling all of the
plant-that we, to use the phrase, are not in the real estate
business. We could only offer it as a complete unit while
they were the owner.
Q. Well, did you discuss it with prospects whom you were
trying· to interest in buying it and they in turn breaking it
down into small units¥
·
A. Well, yes. And in many instances we talked with
prospects and they said we can't use all this space, but we
might consider a smaller area-but that, of course, could not
be considered because of the viewpoint of Viscose at that
time.
Q. All right, then-let's put it this way. Was that property adaptable to being broken down into small units and sold
or leased separately?
A. Yes. The property physically is adaptable to that kind
of sale or lease arrangement.
Q. At what cost~ What would have to be done to make it
useful?
A. Well, there would be a number of things as
page 70 ~ the facility stands today, or after Viscose moved
out shall I say. In most of the major units the
floors were completely torn up because in the removal of
machinery the floors were no longer there. The lighting fixtures in most of the areasQ. (Interrupting) Excuse me, stop and explain that right
there now.
A. (Continuing) Well, in the large units these were made
up largely of, in many areas, were made up of these large
rayon machines or spinning machines or-I call them rayon
machines--quite heavy. The floor was an integral part of
their construction; there was equiptment under the floor
that was a part of the machinery above the floor and when
these long, heavy machines were removed from the room, the
floor was left with nothing but a series of valleys and hills
and it was a very ragged, very unsatisfactory-very dangerous to even walk over it, as a matter of fact. And it had to
be completely repaired and replaced if it were to be used by
someone else.
·
Q. With the practical effect that there wasn't any floor on
many of the buildings-no usable floor?
· · ·:
·
A. That is correct.
Q. What about the height of the ceilings~ Were the ce'il~
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ings high enough to make those buildings usable for warehouse purposes~
A. Well, the ceilings are somewhat low. They range in the
order of about fourteen or fifteen feet in certain
page 71 t ·Of the areas, and modern construction anymore
for warehouse purposes will take you up to eighteen feet. It's a more adaptable ceiling for warehousing at
eighteen feet rather than what they have there.
Q. What about the utility situation~
A. Well, all the utilities in the plant were directed from
central sources. As an example, the steam and the electricity
came from the power plant and they had a central distribution system that emanated from the power plant and it went
to all the various buildings from that one point. Likewise,
the water system and the sewage system were separately
controlled from more or less central points. And adapting it
for a multi-use operation-assuming that there would be
more than one tenant in the plant area-it would become mandatory that you change these facilities so that each one of the
buildings could he separately heated, would have their separate gas, and water, and sewage connections, and metering arrangements, and, of ·course, separate connections from the
standpoint of electricity-pretty much of a re-doing of the
whole situation. Some of it might be adaptable, but all of it
more or less started from down around the power plant area,
insofar as steam and electricity, perhaps water, it came from
over on that side, too.
Q. Could you give an estimate of the number of prospects
that you tried to interest in the purchase of this
page 72 r planU
A. Oh, I would propose that we discussed this
plant with perhaps thirty or forty different companies during
the time that it was available and prior to its final acquisition
by the local group.
Q. Do you personally know whether the Roanoke Chamber
of Commerce was making similar efforts to find a purchaser¥
A. Well, I work very carefully with them and was a member
of the Industrial Committee at one time, and I can say yes
that they did make efforts because we assisted them in preparing certain materials which they were going to submit to
industries which might consider it as a facility.
Q. Do you know whether the Industrial Department of the
Norfolk and Western Railroad made any efforts to try to
sell the property¥
A. They very definitely did.
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Q. Other than the Union Carbide Company, do you know
of any other serious prospect that the Viscose Company ever
had for the purchase of this plant?
A. That is the only serious prospect that ever negotiated
with American Viscose for the entire plant.
Q. Do you know of anybody that ever tried to negotiate
with the Viscose Company for part of the plant?
A. We made inquiries to Viscose on behalf of a company
that was in the mechanical field for a section of the facility
which would be on the west end of the plant. And they told
.
us that they could not consider it because they
page 73 ~ could only sell the entire plant, and it was left on
that basis.
Q. At my request, did you testify before the Board of
Equalization in January or February of 1959 as to the value
of this property Y
A. I did.
Q. Was the substance of your testimony substantially what
you have just said from the witness stand here in court?
A. It was.
Q. In your efforts to locate industries in Roanoke, have you
had occasion to consider the tax rate and ratio of assessment
to fair market value in Roanoke City?
A. Many times.
Q. Is there an established ratio of assessment to fair
market value Y
A. The one that isMr. Kincanon: Your Honor, please.
Q. Well, sir. Well, all right, I'll rephrase the question
then. Is there a general understanding that is accepted ·generally by real estate operators and other people as to an
established or generally followed ratio of assessment to fair
market value?''

Mr. Kincanon: Your Honor, please, I still object to the
question. I think it would be subject to numerous objections,
Your Honor. An answer to that question to my
page 74 ~ mind would necessarily be hearsay on the part of
the witness. I have no idea what he is talking
about-what the question leads to. An answer, it seems to
me would necessarily have to be an average or a general
sort of a proposition and not bearing on this particular prop-
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erty or other similar properties. I just don't think the ·question is proper.
·
The Court: I think the question is proper. T.hey do it in:
all these cases when they testify as to ratio.
Mr. Kincanon: May I ask the Court Reporter to read the
question back.
Reporter reads question:
''Is there a general understanding that is accepted generally by real estate operators and other people as to an
established or generally followed ratio of assessment to fair
market value?
Mr. Kincanon: Your Honor, please, I renew the objection.
I don't even understand the question.
Mr. Rogers, Sr.: Let me withdraw that and rephrase the
question. In viewing the prospectus, is the ta.x rate an important consideration to them?
A. Yes.
Q. Are they interested merely in the tax rate or also in
the ratio of assessment value to fair market value?
A. They are interested in the true tax rate and the only way
you can arrive at that is to take the assessment ratio and the
tax ratio that is involved and compute that. So
page 75 ~ they are interested in both of them.
Q. Then, have you found it necessary to inform
yourself on those points in order to properly present the
case to a. prospect?
A. Yes, I 'have.
Q. Have you known what the tax rate is as fixed from time
to time by the City Council?
A. I know. I try to keep up with it-yes.
Q. That's a matter that you can always ascertain?
A. Yes.
Q. Have you made any study or any effort to ascertain
what-whether or not there is a ratio of assessment to true
market value or fair market value that is generally and to a
fair degree of uniformity applied by the assessors?
A. Yes ..
Q. ·what studies 'have you made to ascertain that~
A. Well, there is published data that has been -put in print
by such organizations as the State Chamber of Commerce in
a report which they put out a few years ago which was based
upon studies as I remember that were assembled, perhaps,
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in 1956 by the tax department of the State of Virginia indicating what the average assessment ratio might be in the
various political units throughout the state. This
page 76 ~ is published data and we use that for lack of a
better guide.
Mr. Kin canon:
Q. Excuse me. What was the publication date~
A. As I recall, it was around 1956 when the studies were
made. This is the most recent one that I have seen. This
material we include. Mr. Rogers, Sr.: Excuse me a minute. I am coming back
to that, but I want to identify this now.
Q. I hand you herewith what purports to be a compilation
by the State Department of Taxation entitled, "Average Effective Real Estate True Tax Rates, Virginia Counties and
Cities, 1956. '' I ask is that the document that you have just
mentioned?

Mr. Kincanon: (Interrupting) Wait a minute. Your
Honor, please, I would-I will object to the introduction in
evidence or an allusion to a study made in 1956 or prior to
that date. I think on the additional grounds that insofar as
the time element is concerned that it is inadmissable. We
are dealing with an assessment made in the year 1958. The
witness as I understand it is basing an answer now on the
results of studies made in the year 1956 which certainly cannot incorporate what actually took place in the year 1958.
The Court: Well, I think that might not be technically
proper. I think that you are going to have to admit about
the same ratios that he is going to testify to by your own
prices. That has been the history of all these things we have
had. That there was a certain ratio and that was
page 77 ~ about anywhere from thirty-three to forty per
cent. Isn't that true, GO'UIYI,.c<ilor?
Mr. Rogers, Sr.: Everybody knows that but Mr. Kincanon.
Mr. Kincanon: I understand, but the Court doesn't understand the question.
The Court: I understand, but I don't agree with all that.
That's what the assessors· themselves just testified to. I
don't think that is the proper thing, but I will let him answer
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the question on the basis of information that he has gathered..
I don't think the paper right there was the proper part.
A. The question was whether or not this was the document that we have been using in quotingMr. Rogers, Sr.: (Interrupting) That you refer to in
your testimony.
The Court: Is that where you get all your information?
If it is, I cannot let you testify.
Mr. Rogers, Sr. : Excuse me. This was just a part of
what I was going to bring outThe Court: (Interrupting) Well, let him testify from his
own knowledge-information and investigations from his
own knowledge.
Mr. Rogers, Sr.: Well, he-could I get this in and then
we will take up that other~
The Court : Well, I don't think that is proper
page 78 ~ at this time.
A. Would you care for me to make a statement then?
The Court: Yes, sir. You can make a statement, but your
investigations have disclosedA. My investigations have been simply toThe Court: (Interrupting) It was based entirely on that,
I don't think it would be proper.
A. My investigation, of course, is based-is one of investigating the documents that have been prepared by the Department of-the State Department of-what is iH

Mr. Rogers, Sr.: Taxation.
A. Of which, of which this is a part of it.
The Court: Do you have any others?
A. Do I have others?
The Court: Yes.
A. Well, I do not have at hand any others, but yes-
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The Court: (Interrupting) Well, if that is the basis of
your testimony, I will have to exclude that.
Mr. Kincanon: May I ask you one questionY Mr. Miller,
have you made an independent survey or investigation!
A. Of assessment ratios?
Mr. Kincanon: Yes, sir.
A. No, I have not.
page 79

~

Mr. Kincanon: In other words, you are simply
repeating something that you have read from
somewhere else?
A. That is correct.

Mr. Kincanon: I object to it.
The Court: I sustain the objection.
Mr. Rogers, Sr.: Mr. Miller, where do you get the information that there is a prevailing or customary ratio?
A. I secure it from the Department of Taxation of the
Commonwealth of Virginia.
Q. Is this 1956 tabulation, as far as you know, is that the
latest?
A. It is the latest that I have seen.
Q. You have tried to obtain.
A. That is correct.
Q. Are the figures in there generally accepted other than
in the city-elsewhere than in the City of Roanoke as being
accurate?
The Court: I don't think that that is proper.
Mr. Kincanon: I object.
Mr. Rogers, Sr.: Your Honor, it is making it mighty difficult to prove something that everybody but Mr. Kincanon
knows is true.
The Court: Put some real estate men on the stand who
know something about this thing.
Mr. Rogers, Sr.: Well, I believe that this witness has had
more effortpage 80 ~ The Court: (Interrupting) All he knows is
from the reports from the State Department. Let's
have some local evidence.
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Mr. Rogers, Sr.: Do you have any information as to any
comparisons you have made yourself as to sale prices or fair
market value and tax ratios T
A. Only in specific instances that were. not averages and
that is my understanding is based upon averages that have
been prepared from extensive studies by experts in the field.
If you wanted me to quote certain :figures, I could develop
those, but they would be on specific instances, most of which
you would :find did not come up to the assessment averageaverage-assessment ratio in the individual county or city
that's involved as far as industrial property is concerned.
Q. Your Honor-before asking the witness the next question-I will vouch that l shall present other local real estate
men who have made studies.
The Court: Well, let's present them now rather than try
to prove it by this witness whoMr. Rogers, Sr.: (Interrupting) Well, I would like then
to ask this question on the strength of that vouch statementthat statement I have vouched-asking this question. In
answering questions of prospects as to what was the ratio of
fair market value to assessment in Roanoke City, what figure
do you useT
page 81 ~ Mr. Kincanon: Your Honor, please, I object to
that question. What materiality in the. world has
that got to do with the propriety of this assessment?
The Court: I don't see. I sustain the objection.
Mr. Kincanon: Your Honor, please, and Mr. Rogers, I
am not trying to delay or prolong this hearing, but to my
mind, we should not be bound or charged with ancient history
here or things that happened other than during the period, or
that can be shown to have occurred, during the period in
question~ You may be perfectly right about your tax ratioI don't knowThe Court: I don't think that it would be any trouble
about proving that.
Mr. Rogers, Sr.: Can't prove it except by evidence.
The Court: All right, I rule that this man is not qualified
· .·
on the basis of his testimony.
Mr. Rogers, Sr. : I would like if· Your Honor, please;· for
the sake of the record to let the witness answer the question
,_J understand that you have ruled that it's inadmissable,
but for the record.
The Court: All right.
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Mr. Rogers, Sr.: My question was: In answering questions from prospects that you ~re trying to interest in locating
industry in the City of Roanoke-in answering questions from
them as to the ratio assessments to fair market
page 82 ~ value, what answer do you give Y
A. We give them an answer of thirty-three per
cent for the City of Roanoke and this is published material
which we take from the records made available to us from
the Department of Taxation.
Q. Well, never mind that; the Court's ruled that?
A. Yes.
Q. Well, go ahead. Because it is settled.
A. It is printed in a brochure for that we submit with
every presentation relating to the City of Roanoke as we do
for every other community from the date that it is available
to us.
Q. Now then, the Court has ruled that this is inadmissable,
but for the sake of the record, if Your Honor, please, I would
like to have the witness to identify it. I hand you herewith
this paper that purports to be compiled by the State Department of Taxation, entitled: "Average Effective Real
Estate True Tax Rates, Virginia Counties and Cities, 1956. ''
Is that one of the documents to which you have refe-rred in
your testimony?
A. Yes. This is source material; this is one of the documents.
Q. Now-

The Court: (Interrupting) Wait a minute.
That's the only document you got, isn't it?
Mr. Rogers, Sr.: Oh no, we've got lots of other
documents.
The Court: That's where he said that he got his information fromMr. Rogers, Sr.: (Interrupting) I say that is one of the
documents.

page 83

~

A. That is correct.
Mr. Rogers, Sr.: We've got others, yes. We just got to
pull them in one at a time. Now I ask you to file that as Exhibit One with your testimony and I understand· that 'the
Court has ruled it inadmissable, but I would like him to have
it marked for identification-Exhibit One.
The Court: All right.
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Mr. R.ogers, Sr.: Now you said something about tax
studies that have been made by the Virginia State Chamber
of Commerce. Are you familiar with those studies~
A. I am generally familiar with those studies, yes.
Q. Do you know for what purpose that they were made~
A. 'They were made for the purpose of determining
whether the tax structure throughout Virginia was as it
should be and whether there should be certain corrections or
not.
page 84 ~ Q. I hand you herewith a booklet of some one
hundred and seventy-six pages entitled: '' Opportunities For The Improvement of Virginia's T·ax Structure, 1962.' '-published by the Virginia State Chamber of
Commerce. Are you familiar with that publication~
A. I have several copies of it.
Q. On pages 108 through 111 are certain tables purporting
to give effect to tax ratios in the various cities and counties.
Are you familiar with those tables~
A. Yes.
Mr. Kincanon: What period of time is that, Mr. Rogers~
What yead
Mr. Rogers, Sr.: It states that based on the report of the
Department of Taxation, June 30th, 1960-Department of
Taxation, Study of Local Tax Rates for the tax year 1959.
Those tables generally accepted throughout the state by
people who are trying to interest industry in locating in
Virginia as you are ?
A. vVe have quoted from these tables to manufacturers
and given them a copy of the report, as a matter of fact certain sections of the report.
Q. Do you know whether they are acted upon by the prospects or not~
A. They are included in their own calculations to see how
it would relate to their manufacturing facility, if they should
situate in this state.
page 85 ~ Q. So far as you have known, are there any later
figures than those~
A. This is the most recent that I have seen. This is a
fairly current report, as far as the printing- Of it is concerned.
Q. You have made it your business to have the latest information, haven't you? That would be part of your job?
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A. I would certainly try to.
Q. Yes. And I believe that on page 108 it shows that it is
for the year, 1959?
A. That is correct.
Q. I shall ask you to file this booklet as an exhibit with
your testimony and the witness files this as Exhibit 2 (Two).
A. Yes.
The Court : All right.
(Booklet received and marked as Exhibit 2.)
Mr. Rogers, Sr.: As a matter of convenience, I have had
photostats made of those tables which I hand counsel and the
Court. Mr. KincanonMr. Kincanon: Yes, sir.
Mr. Rogers, Sr.: On this Exhibit 1 which you have a
copy-the compilation by the State Department-is as I have
understood in our discussions your only objecpage 86 r tion to it was as to its relevancy, not as to the competancy of this witness to introduce it?
Mr. Kincanon: That is right, sir. Counsel for the Petioners and I had agreed or understood prior to today that if
the Court ruled that what has been introduced or alluded to
here by the witness as Exhibit 1-this 1956 study of tax rates,
true tax rates by the Department of Taxation. If the Court
ruled that the paper was admissable that I would not require
someone from the Department of Taxation to be here to
identify it and get it into evidence. But I believe I told counsel for the Petitioner's Report today that I <lould not agree
that a study made in 1956 is admissable or material rather
to an assessment made in 1958 and that is the basis on which
I am objecting to itsThe Court: (Interrupting) You are not objecting to the
report of the Chamber of Commerce T
Mr. Kincanon: No, sir, I have not made any objection to
that.
Mr. Rogers, Sr.: Well, then, Your Honor, just to keep
the record straight, I re-offer in evidence the paper that is
now :filed for identification as Exhibit 1-offer it subject to
the ruling of the Court on its relevancy.
The Court: Well, he said he had no objection to that.
Mr. Rogers, Sr.: Yes, sir.
Mr. Kincanon: Not this, Your Honor.
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The Court: I am talking about the-I don't
know what-I don't know what theyMr. Kincanon: (Interrupting) The book.
Mr. Rogers, Sr.: No. No. The State Tax Commission,
1956 study.
The Court: The same objection would apply to this.
Mr. Rogers, Sr.: Your Honor, I am trying to see if I understand right that Mr. Kincanon 's only objection is as to its
relevancy.
The Court: That's my understanding.
Mr. Rogers, Sr.: And if so, I offer it subject to a ruling.
The Court: All right. Go ahead.
Mr. Rogers, Sr.: Suppose you know-I withdraw that
question. Are you in a position to know if there has been
any material change in. the ratio of assessment in Roanoke
City between 1956 and 1958 or 1959?
page 87

~

A. I am not aware of any material change.
Q. If there had been any change, you would have known
about it, wouldn't you?
A. I haven't been told of any change.
Q. But don't you think that in your business that you
would have heard about it, if there had be.en any?
A. I would hope that I would be certainly informed because it is very important in my business.
Q. You would have been right derelict if you
page 88 ~ hadn't found out 7
A. That is correct.
Mr. Rogers, Sr.: Witness with you, Mr. Kincanon.
CROSS EXAMINATION.
By Mr. Kincanon:
Q. Mr. Rogers, let me get straight on this exhibit-bas this
now been admitted into evidence?
·
Mr. Rogers: No, sir. I :figureMr. Kincanon: (Interrupting) Were you referring to
the book this last go around 7
Mr. Rogers, Sr.: No, sir, the paper that you have in your
hand. It is filed for identification only as Exhibit 1. You
objected on the grounds of relevancy and the Court sustained
you and I excepted to the ruling of the Court.
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Mr. K.incanon: Yes, sir, but what was just admitted as an
exhibit!
Mr. Rogers, Sr.: What was just admitted as an exhibit
was that Chamber of Commerce document which was Exhibit
2-filed as Exhibit 2.
Mr. Kincanon: The booklet?
Mr. Rogers, Sr.: Yes, sir.
·
Mr. Kincanon: Yes, sir, and I have made no objection to
that.
Mr. Rogers, Sr.: Number 2?
page 89 ~ Mr. Kincanon: Yes, sir. Mr. Miller, I believe
you said that your familiarity with the Viscose
plant began late in the summer-the summer of 1958-I mean
your close familiarity with it!
A. I would say yes. Just before the announcement was
made that the plant would be closed here in Roanoke; I visited
through the plant with the then plant manager.
Q. I believe that early in 1959 that you appeared as a
witness called by American Viscose Corporation at a hearing
before the Board of Equalization!
A. That is correct.
Q. And you gave certain testimony to the Board of Equalization?
A. That is correct.
Q. Did you at that time, Mr. Miller, testify as to what in
your opinion the values of the Viscose property were T
A. If I did, I don't recall. There may have been some
state~ents made by me, but I frankly don't remember the
numbers at that time. There have been a multitude of numbers in connection with this plant over the last several years,
and I am afraid I can't recall it.
Q. Did you know at that time what price American Viscose
was offering it for-or holding it for?
A. I think that I heard a figure of roughlypage 90 ~ let's see, this is in .early 1959. As far as I know,
they did not make an actual-set a price on it,
but rather talked in terms of make an offer and we will consider. I can't recall a precise number that they ever stated.
Q. Can you recall a figure in round numbers? Was it
around four million or five million or six million?
A. Yes, it would have been in that range. If they were
asked that they would have considered-there would have
been no hesitancy on our part, shall we say, to have taken
somebody to them had we had a number of that type.
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Q. Yes, sir. But you said that American Viscose would
sell it only one way and that was as a complete plant 1
A. That's the only way that they would ever allow us to
show it.
Q. And you said that you had prospects whom you had interested in the general idea of acquiring parts of it, but
Viscose wasn't interested in that 7
A. We brought prospects in who couldn't visualize the size
of the plant and when they got there they said that this is
far beyond what we had comprehended. Maybe we could use
this much of it but when you mentioned this to us and we
were looking at the reports, and so on, that we had no idea
how immense this thing was-but maybe this portion we could
use, a small portion of it. And we then talked to Viscose
about it and they said that they were not interested
page 91 r in making a deal on that basis. Again they were
not in the real estate business.
Q. Yes, sir. Did you consider during that time that you
were engaged in the business of trying to sell a dead horse
as Mr. Rogers has described this planU
A. Yes, and I told Viscose so. They would have a hard
time trying to move that particular property on the basis in
which they were attempting-that the only way it would be
soldQ. (Interrupting) You mean as an entire plant7
A. As an entire plant to a manufacturer-to a manufacturer.
Q. Do you agree with the allegations or averments that
were made by American Viscose in bringing this suit here
when they said that the buildings on the property have no
salvage value since the cost of removal would be greater than
the amount that might be realized from the materials removedT
A. I think that I will let the record stand for itself. Apparently there was some salvage value there involved.
Q. You understand, Mr. Miller, that land necessarily has
to be assessed in two parts-that is the value given the land
and the value given the improvements on it?
page 92 ~ A. Yes.
Q. Do you agree that the improvements on
Viscose's two-hundred and seven acres of land had no value T
A. No, I won't agree that that is one-hundred per cent
true. There are many facilities over there that will never return an investment in the future and thev ultimately, in my
opinion, will be torn down. But the only way that they could
be salvaged-the remaining buildings could be salvaged-is by
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extensive remodeling and rebuilding and selling in the fashion
that they are being sold today.
Q. Yes, sir. Mr. Miller, did you attempt to make any detailed survey or appraisal of the values that were involved
in the· two-hundred and seven acres of land and the buildings
that were on them? Yourself?
A. I do not consider myself an appraiser to start with. I
only look at from the standpoint of my experiences in dealing with properties that were somewhat similar, although
this is the only one of this character in our part of the country.
But being in selling or leasing buildings that were somewhat
similar in character and at one time the nearest we came to
that was in a study that was made by, a casual study that was
made. by Mr. C. W. Francis and Mr. Horace Cotton of the
Norfolk and Western and myself in which we were attemptting to determine what kind of return could be
page 93 r realized if you owned the building and if you could
find tenants who could occupy many of the spaces
throughout the building-throughout the plant. To that extent we made, shall we say, an industrial development or an
appraisal from an industrial development department personnel's viewpoint.
Q. Are you familiar with the fact that American Viscose
employed a firm-several firms of real estate agents or
brokers?
A. Jackson and Cross was one of the principals in that.
Q. Yes, sir. Do you know Mr. Barnard Boyd?
A. I do not know Mr. Boyd.
Q. Mr. Hunter Hogan?
A. I know Mr. Hunter Hogan.
Q. And is it true that they had separate surveys and appraisals made of the power plant itself by engineering appraisers?
A. A company in Philadelphia, as I remember, that they
employed to come down and make that separate appraisal.
Q. Yes, sir. And were those appraisals made at just about
the same time as the effective date of the assessments that
are involved in this proceeding, that is around the first of
January, 1959 or the first part of the year 1959?
A. Well, it came out in a report and it is dated and I don't
recall the exact date, but it can be referred to determine-r
would assume that it was around that time-that
page 94 r it was shortly after Viscose decided to close the
plant and announced that it would be closed. That
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they began their work and it was some several weeks later
that it was actually in written-printed form.
. Q. The report of appraisal as has been stipulated here was
given a date of May 15th, I mean that was the date I presmne that it was turned over to Viscose, but it is true and
you knew at the time that Viscose was having an appraisal
made of its property?
·A. Oh yes, I knew that they were making it.
Q. Do you know enough--do you know the firms that were
involved in the appraisal well enough to have formed any
opinion as to their ability to make an appraisal?
A~ They have a reputation of a very high order in the
:field of real estate development and transactions and I am
sure in the field of appraisals, but I have not had a personal
experience with them to test their answers against the actualities.
Q. And is not that same thing true of the engineering firm
who appraised the power plant at a separateA. (Interrupting) I do not know the power plant appraisal people.
'Q. .You do not. Referring to page 16 of the appraisal
which has been filed by the stipulations, Your Honor. I will
read the third paragraph of the appraisal report
page 95 ~ with reference to the appraiser's description of
the property: ''An inspection of the premises revealed that the subject improvements were in excellent condition when considered in relation to their ages. Although
it is understood that construction of this plant commenced
in 1917 with subsequent additions, the maintenance program
has been of such quality that. the effective age of this plant,
on the average, is probably between twenty and twenty-five
years. Therefore, it may be said that the subjest improvements consist of about one million four hundred and twentyfive thousand eighty-six square feet of integrated manufacturing plant area in excellent condition, relatively speaking, and
exhibiting a reasonably high degree of flexibility should it
become necessary or desirable to sub-divide the area to accommodate more than one type of manufacturing enterprise.''
Would you agree, in general, with that statement based on
what your studies revealed to you back in 1958 and 1959?
A. These people saw the plant while it was in as good a
condition as it was going to be in. And by that I mean the
machinery was intact; there was something to see when you
walked into a room. I don't believe that they saw aU or made
their appraisal after the equipment had been removed and
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you were left with a wasteland of jagged concrete and torn
lighting fixturesQ. (Interrupting) No. Excuse me now. I want us both
to understand each other. We are both speaking
page 96 ~ and I want you to transfer yourself back to 1958
and early 1959, if you can. ·
A. (Continuing) All right.
Q. Do you generally agree with that summary~
A. I will generally agree except with the statement that is
made here: "Therefore, it may be said that the subject improvements consist of about one million four hundred twentyfive thousand and eighty-six square feet of integrated manufacturing plant area in excellent condition-" There are in
that plant, and again this an investigation made by people
who would have the problem of attempting to sell it to seve~al
manufacturers, and it was our opinion something of the order
of seven hundred and fifty thousand square feet of saleable
space. You can't sell a basement and they have got basements in here when you start talking in terms of a million
four and that sort of thing. And some of those out-buildings
were for the storage of chemicals that were peculiar to the
Viscose operation and they were rather unsightly, believe
me.
Q. Mr. MillerA. (Interrupting) I am simply saying that there was not a
million four hundred thousand square feet of plant area in
excellent condition even relatively speaking-There was
something far less than that. There was something like
seven hundred and fifty thousand feet that you might make
a statement.
page 97 ~ Q. Is it not true that at the hearing before the
Board of Equalization the plant-the picture was
presented as involving approximately a million square feet,
not that that is of any great moment, but the assessment, the
tax assessment, is not based on square feet neccessarily. But
isn't it true at the appearance before the Board it was described as approximately a million or around in round figures a million square feet-plus or minus~
A. Again, we could have used that figure of a million at
that time. Certainly we have always taken exception to the
million four or the million six-some people said a million
six and we have always taken exception to that. There is
nothing like that kind of space, of saleable space in that
facilitv.
Q. Yes, sir. Do you agree that the buildings or the im-
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provements did have some flexibility in so far as other types
of manufacturing were concerned and that they could be
broken down into units, if neccessary?
A. Many of the buildings could be broken down into units.
Q. And isn't it a fact tha.t that is exactly what has been
done in the past four years?
A. In the past four years? It was not done until the local
group purchased it and permitted that to go forth.
page 98 ~ Q'. I realize that.
A. Yes.
Q. But it has been done with the buildings that we have
been talking about, hasn't it?
A. It has been done with certain of the buildings that are
involved in that million four hundred thousand but not all,
nor will it ever be.
Q. Yes, sir. And so it stands to reason that as of today
those buildings still have some .value, don't they? Despite
the fact that it has been contended that those buildings have
no value ?-in 1958.
A. It's obvious that they had some value because they demanded a certain purchase that was made for them which
went not only for the land but for certain of the building
facilities.
Q. Yes, sir. Mr. Miller, this appraisal report that we have
referred to and is in evidence concluded with an appraised
value of six million dollars in round figures as being the
value of the entire Viscose land holdings and improvements
on the land?
A. Uh huh.
Q. Did you in 1958 or 1959 consider that that property had
a value, a market value, of any figure substantially six million dollars?
A. I saw a copy of the appraisal report which this report
here-in fact, I have a copy in my office which I
page 99 ~ suspect I received in the year 1959. Mr. Alles
sent it to me. And I am acquainted with that six
million dollar figure. There was never any question in my
mind that that figure was out of order because it just wasn't
going to bring those kind of dollars. I happen to be somewhat acquainted with power pla~t costs and appraisals and
if that was to be used as an indicator of value as it would relate to values throughout the rest of the plant I would say to
them that they had better let us build their power plant for
them because we can do it cheaper.. And it was born out, as
a matter of fact, no one ever came along with the price of
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six million; we didn't offer it to anyone for six million; we
wouldn't have dared to have mentioned that figure because, I
simply want to say, you cau go elsewhere and find buildings of
this sort in other parts of the country and get a better price.
Q. The estimated or appraised value of six million dollars
included the appraised value of the power plant that you have
just referred to~
A. Yes.
Q. Now, referring back to the report of the appraisal made
in1959, and on page 5 of Exhibit 2 incorporated into that report-Your Honor, please, do you want to follow these~
The Court: No, I'll forget all about it before I come to
decide the case.
page 100 ~ Mr. Kincanon: On page 5 of Exhibit 2, that
being a report made by H. M. Wilson and CompanyA. Uh huh.
Q. Incorporated~
A. Uh huh.
Q. Paragraph numbered 5 reads as follows: ''The estimated replacement cost for the equipment in the new power
plant which was installed in the years 1953 and 1954 could be
summarized as follows : (and then) a. essentially the boiler
plant-five million two hundred thousand b. turbines, switchgear, etc.-five million four hundred thousand c. miscellaneous
auxillaries, cooling tower, etc.-six hundred thousand.'' Or
a total replacement cost of that equipment of eleven million
two hundred thousand dollars. Do you agree that that is a
realistic figure as a replacement cost figure~
A. I will say that it can be done for far less than eleven
million two if I can use any kind of rule of thumb multiplier
at all. We know what we spend for a kilowatt of electric
generating capacity and if you even allow me to multiply by
two times what we paid-we Appalachian paid for a kilowatt
of generating capacity-it won't equal eleven million two hundred thousand dollars. And if thev can't do better than twice
as much as we are presently spending, then they ought to go
and get some other figures. And this may be
page 101 ~ one of their problems right here. If they spent
any kind of money like thisQ. (Interrupting) Well, isn't it true that this figure is
based on what they had actually spent to get it in the first
placeT
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A .. I think so. I think that they might have actually spent
that for this but I don't know that. I would assume so.
Q. Do you' agree with these engineering appraisals as they
state on pages four and :five of Exhibit 2 that we are looking
at hereY
A. Uh huh.
Q. In essence, this was a very expensively built and wellkept and well-maintained and well-designed power plant, as
.
·
power plants go 1
A. This was a very expensively built, a very good design.
It was-that equipment and facility-was so flexible that you
could do most anything that you wanted with it. And it was
well-maintained as any power plant should be. That is the
new section. I can't say the same for the· old section.
Q. Right. And I believe that the appraisal doesn't give
any value for the old section. The whole thing is related to
the new section.
A. Well, it shouldn't.
Q. But, it is true, is it not, that the power
page 102 ~ plant that was installed there on the land in 1959
was a-represented a lot of money 1
A. That is correct.
Q. And was in excellent condition~
A. The new section was in excellent condition, yes.
Q. Yes, sir. And it is your opinion that this property was
adaptable into being broken down into small units~
A. Yes.
Q. And that that was the way that it should have been
handled~

A. Yes. That is right.
Q. Were you familiar with the fact that American Viscose
as of July 1, 1959 entered into an option agreement for the
sale of that entire plant to Union Carbide Company~
A. Yes.
Q. Do you know what the agreed purchase price was in case
the option were exercised~
A. I will admit that this is hearsay, but it was right at four
million dollars-in that vicinity.
· ·
Q. Did you consider that-did you know about it at the
time~
·
A. Yes.
page 103 ~ Q. Did you consider that to be an excessive
.
price to be paid for theA. No, and I will tell you why.
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Q. You did not consider it excessive 7
·
·· ·
A. I did not consider that to be excessive for Union Oarbide, a synthetic yarn manufacturer, to be paying for this
particular facility at that time.
Q. As a matter of fact, would you not have considered it a
bargain for Union Carbide at four million dollars?
A. No.
Q. You would not Y
A. They still had a tremendous amount of renovating to
do to make it fit. And the going price is when you get all
through and you turn the final switch and then it's ready to
go. That's your price.
Q. Would you say then that in your opinion that this
property had a fair market value of four million dollars in
July, 19597
A. I will say that in July, 1959 that the Union Carbine Company considered it a fair value and offered four million dollars for their particular purpose.
Q. And you do not consider that excessive Y
. .
A. For their particular purpose I would say that they apparently had a good deal.
page 104 ~ Q. Now if it were conceded or if we assume for
the moment that that fixed or established its fair
market-that option agreement established its fair market
value as of July 1, 1959-

Mr. Rogers, Sr.: I object to that question. You can't make
any concession of that kind.
Mr. Kincanon: I can ask him to do a little arithmetical calculation for me.
Mr. Rogers, Sr. : Well, sure. Go ahead without any assumption.
·
Mr. Kincanon: For the record, at least, I'll ask him. I
don't know whether I'll get any answer. And assuming that
the true tax rate as counsel for the Petitioners have alluded
to in their opening statements here in the City of Roanoke a.t
that time was understood to be from thirty-three and a third
to forty per cent. A. (Interrupting)· You mean the tax assessment of the-.
Q. (Interrupting) True tax rate.
·
A. Rate Y All right.
Q. Now, wait a minute. I am glad you corrected me .. I
don't mean rate. The true tax assessment·
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Mr. Rogers, Sr.: (Interrupting·) The ratio to the value.
Is that what you are trying to get aU
Mr. Kincanon: (Continuing} Yes, that's what
page 105 ~ I am getting at, Judge.
A. I understand him real good. Go ahead.
Q. What would forty per cent of that option price amount
to as an assessed value~
A. Well, forty per cent of four million is a million six. Is
that what you want 1
Q. Yes, sir. That's all, sir. Thank you.
RE-DIRECT EXAMINATION.
By Mr. Rogers, Sr.:
Q. Your Honor, I have just two or three questions and then
we can let this witness go. You were saying that you did not
accept at face value the appraisal of the evaluation made in
this Jackson-Cross appraisal, is that correct1
A. That is correct. And American Viscose would agree
to something less than that too.
Q. Now then-to know-is your opinion of that appraisal
confirmed by the fact that in less than three years the president of the same company that made the appraisal at six
million dollars wrote and said in a letter that is already :filed
as an exhibit that you are-writing to the Viscose Companyaware that the sale of the property at a million two hundred
and fifty thousand dollars made by Jackson-Cross Company,
and they are the people who made the six million
page 106 ~ dollar appraisal?
A. That's right.
Q. In cooperation with two other brokers, and so forth.
''We consider that you are fortunate in finding someone to
take the property off your hands at the negotiated price."
That's the same appraiser. What does that indicate to you
as to the value of that appraisaU
Mr. Kin canon: (Interrupting) Your Honor, please, I do
not think that that is a very good question.
The Court: That doesn't make much difference. In other
words, that appraisal was made to gyp somebody-was that
righU

A. Well, Your Honor, I would say that this appraisal was
made at a time in good faith as if you were going to take the
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American Viscose Company's sign down and put up some
other company's that was in the same business. And in
which case you had a going piece of business and you might
pay this kind of money for it.
The Court: Wasn't that true at the time the assessors
made the assessment 1
A. Well, the .equipment was all there at the time. They
would have probably had to do a little dusting off to get it
started again, but it was there at the time that they made the
assessment. Yes.
Mr. Rogers : Everything was there except the
market for rayon?
A. That is correct.
Q. Now you said there that if it could be sold-or if it could
be used for the manufacture of rayon or some other Viscose
product-it could have been worth four to six million dollars?
A. That's right.
Q. But then, you said later that the best way to get money
out of it was by breaking it down into small parcels¥
A. T·hat is correct.
Q. Was that because you-made that statement-because
you could not find anybody to take it as a whole?
A. You might find one company in a thousand that would
have an interest in the whole facility, but you can find a
hundred in a thousand that would be interested in a piece of
it, and that is the basis of my judgement.
Q. Now then, getting down to the adaptability to being
broken down into small units as I have gathered from your
testimony-some of these buildings, such for instance as the
offi.ce building and the cafeteria; could be converted into other
uses without too great an expenditure?
A. That is correct.
Q. Others would not justify the expense of repage 108 ~ modeling?
A. Yes. Even this new power plant is a waste
of money. The building has no value that anyone can conceive and you might as well tear it down if you have got the
money to knock all of that concrete down.
Q. That's all. Thank you.
page. 107

~

Mr. Kincanon: May I ask a question?
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RE-CROSS EXAMINATION.
By Mr. Kincanon:
·
Q~ Mr. Miller, is there still such a commodity as rayon being manufactured?
A. Yes, sir.
Q. Does American Viscose manufacture rayon~
.
A. Yes, sir.
. Q. Do you know whether or not American Viscose has any
other plants? Or had any other plants in 1958?
· A. They certainly did.
Q. How many other plants did they have?
A. Well, I could name two because we serve one of them
and the other one is near to us. One at Nitro, West Virginia
and our company serves it and another at Parkersburg, West
Virginia. And they got one up the valley-I've forgotten the
name of the town. I don't recall the name of it, but I know
that there are at least three.
Q. Would you say that American Viscose depage 109 ~ cided to close down its Roanoke plant in 1959 because there was no market for ravon-no market
~r~@y
•
A. They did not close it down because there was no market
for rayon-because there was market for rayon at that time,
but a very soft one, shall I say, and it was getting softer by
the year.
Q. Did the company close down its other rayon manufacturing plants~
A. No.
Q. Was there any reason so far as you know that the company could not manufacture rayon in this plant that was in
Roanoke?
A. If they wanted to spend enough money doing it, they
could continue to make rayon here and it would be all right,
but they couldn't if they expected to sell it and remain competitive with their other operations and with other manufacturers in the same field.
Q. Could they have accomplished the same result, perhaps,
by closing down one of the other two plants instead of the
Roanoke plant~
A. According to the Viscose officials and the statements that
I believe most of us said that this was the least efficient and
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therefore if you're going· to have to reduce your capacity, you
cut down the one tha.t is costing the most to produce a pound
of rayon. And that's what they did.
page 110 ~ Q. This was the least efficient~
A. This was the least efficient, so they· said.
And I am talking about the pound of rayon produced cost
them more here than it did at their other plants.
Q. Yes. With regard to the power plant installed at the
Roanoke plant, was that the least efficient of all the plants~
A. I can't answer that question. I don't know the characteristics of the other power plants.
Q. Was it simply then a case of the corporation having the
facilities for making more rayon than they could sell and
finding it economical to shut down one plant in order that their
remaining plants supply the market that they had, but not
neccessarily because they couldn't manufacture rayon at this
plant~ You understand~ Or rather, is that a good question T
A. Well, I'll answer your question this way-that they
could produce all the rayon that they could sell at the other
facilities and they could do it at a lesser price and theoretically if they continued to make rayon here at this plant, their
stockholders would get less of a dividend or they might
actually run into the red if they continued to operate this
facility and compete with the market.
Q. Do you know whether or not it is true that the company could have, perhaps, manufactured all the rayon they
could sell by using any two of their three plants~
page 111 ~ A. I presume so because they continued to take
care of their rayon market at their other plants.
And I would assume that, perhaps, they were running light
at the other plants maybe and they took the business from
this plant and spread it over the other plants because we
know that certain pieces of machinery were ultimately removed from this plant to certain of the other plants-which
would give those other plants additional capacity it would
seem. But I cannot qualify as an expert in this :field of
questioning, I am not a member of the Viscose staff-but
it would seem to lead in that direction.
The Court: We will read that in the newspapers.
Mr. Kincanon: That's all, sir.
·
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RE-RE-DIRECT EXAMINATION.

By Mr. Rogers, Sr.:
Q. Mr. Miller, Mr. Kincanon has gone very far afield in
his re-cross examination and I don't think it's at all material. Now just to keep the record straight, we want to get
this before the Court. Is it not true at this Roanoke plant
the only thing that they could make in the way of rayon was
the yarn?
A. That's correct.
Q. Was was a long, continuous thread process?
A. That's right.
Q. Now at the other plant~? they could make not only the
yarn for spinning into goods, but they could
page 112 ~ make what they call the short, staple :fibre which
is mixed with wool and cotton into making other
kinds of fabrics?
A. That is correct.
Q. Which could not be done here?
A. That is correct.
Q. And the machines here could not be adapted to doing
that?
A. It takes additional machines.
Q. Right. New machines?
A. That's right.
Q. Also, at the ·other plants-for instance, the one at Front
Royal-they have the equipment and machines to make cord
for tires, rayon cord for tires, which they could not make
here?
A. That is my understanding.
Q. So at-that the other plants could make, and did make,
and were making different forms of rayon from what was being made. here in Roanoke?
A. That is correct.
Mr. Rogers, Sr.: That is all.
(Witness stands aside).
page 113 ~

(Court adjourned at 1 :15 until 2 :15 for lunch,
after which proceedings were resumed.)
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JULIAN H. MARTIN,
another witness called on behalf of Petitioner, being first
duly sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Rogers, Jr.:
Q. Now, Mr. Martin, you are Julian H. Martin?
A. That's right.
Q. And what do you do, Mr. Martin?
A. I'm in the real estate business.
Q. Here in the City of Roanoke?
A. I am.
Q. Are you the owner of Martin & Company Realtors?
A. Yes.
Q. How long have you been in the real estate business, Mr.
Martin?
A. Twenty-five years.
Q. And has most of this business been in and around the
City of Roanoke?
A. And southwest Virginia, yes.
Q. Would you state for the Court any appraisal
page 1.14 ~ schools that you have attended?
A. I have attended the appraisal schools at
Harvard, American University, University of Florida, and
this year the University of Miami.
Q. Who are some of your representative clients for whom
you have done appraisal work?
A. United States Steel, Westinghouse, General Electric,
General Motors, insurance companies, oil companies and
states.
Q. Have you previously qualified as an expert witness in
the real estate area before this Court?
A. Yes, I have, in about ten different courts, I believe.
Q. What real estate associations are you a member?
A. I am a member of the American Right-of-Way Association and a member of the American Institute of Real Estate
Appraisers.
Q. How many people in the City of Roanoke are members
in the American Institute of Real Estate Appriasers?
A. Two.
Q. Are you one of those two?
page 115 ~ A. I am.
Q. Who is the other one?
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A. Mr. Miller.
Q. Mr. John Miller!
A. Mr. John Miller, yes.
Q, Then you feel that you are a qualified real estate appraiser for property in this community on the basis of your
experience Y
A. I believe so.
Q. Now, Mr. Martin, at our request have you made a
sampling or a test of some sort to determine what the prevailing ratio assessment is in the City of Roanoke, assessment
ratio, I mean, to fair market value 7
A. Myself along with two others made a survey to determine the ratio of assessments to sales prices.
Q. Who were the other two gentlemen 7
A. Carl Flora and John Miller.
Q. And when was this test conducted Y
A. In March. I believe my report is dated March 19th of
of this year.
Q. Would you please describe what was done at that test,
and whether you feel that the test is a fair
page 116 ~ sampling of the sales made, and describe that to
the OourtT
A. A brief description is that the three of us hired Miss
Evelyn Murphy, under our supervision, to check the sales in
order during different periods in 1959. We processed 429
sales. As a result of that survey we stated in our report, and
I will quote if I may:
''That the facts indicate rather conclusively that the ratio
of tax assessments on sales prices on real property in Roanoke, Virginia, for the 1959 was 35.7%."
Q. 35.7%. This of what, the fair market value, or what?

A.. The ratio of a tax assessment in this City in 1959 to
fair market value as indicated by sales prices.
The Court : Sales prices T
A. Yes, sir, sales prices.

Mr. Rogers, Jr.:
Q. Now, Mr. Martin, is this result of 35.7% substantiated
by your own experience in the real estate business as being the
prevailing-
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A. J\IIy own experience and information gathered from others in accordance with a prior
survey they were nearly alike in percentage and I
thinks it is beyond a matter of doubt that the tax assessment
is over 30% and under 40%, probably now around 36%. ·
Q. Would this same ratio have applied for the year 1958Y
A. Yes, it would vary a point or two points possibly.
Q. In other words, to summarize, property is not assessed
in Roanoke at true value?
A. No. It is not.
Q. It is assessed at a prevaJ,ing rate of between 30% and
40% of the true value 7
A. That's true, in the middle thirties.
Q. And that statement would hold true for the years 1958
and 1959 and would hold true for the present year; is that
correct?
A. That's right.
Q. Mr. Martin, are you familiar with the report made by
Wm. H. Stauffer at the request of a committee appointed by
the City Council in 1950, and known as the Stauffer Report Y
A. I am f·airly familiar with it. I read it over
page 118 ~ some weeks ago and I think I know what it contains.
Q. Do you agree generally with the conclusions made by
Mr. Stauffer in his report?
A. Very definitely I do.
Q. As of 1950?
A. That's right, and since then. It hasn't varied but very
little.

pag·e 117

~

Mr. Rogers, Jr.: Will you answer any questions of Mr.
Kincanon.
Mr. Kincanon: I don't believe I have any questions, 'Mr.
Rogers.
Witness stands aside.
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JOHN H. MILLER,
another witness called on behalf of Petitioner, being first duly sworn, testified as follows :

page 119

DIRECT EXAMINATION.
By Mr. Rogers, Jr.:
Q. You are Mr. John H. Miller?
A. Yes, sir.
Q. And by whom are you employed, Mr. Miller?
A. The Mortgage Loan and Real Estate Investment Department of the Prudential Insurance Company.
Q. Now, how long have you been with the Prudential in that
capacity?
A. Fifteen years.
.
Q. Fifteen years. Do you do a considerable amount of appraisal work in the real estate field?
A. Yes, sir, that's my major job, my major work.
Q. Do you do that in the City of Roanoke and surrounding
community?
A. I have actually thirty counties in Southpage 120 ~ western Virginia.
Q. Is this limited to any particular real estate?
A. No, I am qualified by the company to appraise all types
of real estate.
Q. Are you a member of any association of real estate
men?
A. I am an associate member of the Roanoke Real Estate
Board, and a member of the American Institute of Real Estate
Appraisers.
Q. And have you previously qualified as an expert in this
field in this present Court?
A. Yes, I have.
Q. Now, Mr. Miller you've heard Mr. Martin's testimony
as to the test that was conducted, and he stated that you took
part in this test along with Mr. Carl Flora, is that correct!
A. Yes, sir.
Q. And it was your conculsion that for the year 1959, based
on the comparison of sales, that the assessment ratio to fair
market values was 35.7% for that year?
A. This was sales price. We did not make a fair market
value of the property, but the sales price is a little more purer
than an estimated price of the fair market value.
page 121 ~ Q. You think that is a true testY
A. Yes, sir, I do.
Q. Does your own experience as a real estate man in making appraisals correspond with that result Y
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A. Yes, sir.
Q. In other words, you would say that in the year 1959
that the assessment ratio was in the neighborhood of 35% T
A. Yes, sir.
Q. Would you say that was the generally accepted ratio?
A. I think that was the proven ratio during that period of
time because I have in each and every year in my work made
a test on the records in the Clerk's Office and the Tax Office,
and that has been the, situation each and every year, 1959· included.
Q. So that the prevailing rate is in the neighborhood of
35%7
A. In the neighborhood of 35%.
Q. Thirty to forty percent T
A. Thirty to forty per cent.
Q. Is this ratio confirmed in any way by the
page 122 ~ actual tax that is assessed upon a particular real
estate?
A. Yes, as shown in this report we have calculated the tke
actual total assessed value of all property in the City, excluding the utility properties, and for the year 1959 that assessed value of the properties was $149,167,093.00 Based on
that figure being 35.7% of fair market value we would have a
fair market value of $417,834,000.00. The actual taxes collected during 1959, excluding utility taxes on utility properties was $4,154,709.00 or .985% less than one per cent of
the fair market value of the property. Working it on back
down you would arrive at the 35.7% ratio, or you would come .
down to an actual tax rate of $1..00 per hundred.
Q. In other words, your test is $1.00 pe,r hundred actual
tax?
A. $1.00 per hundred is what it actually figures out to after
we've gone through all the calculations we go through in our
present existing procedures.
Q. Mr. Miller, are you likewise familiar with the Stauffer
Report that I mentioned to Mr. Martin?
page 123 ~ A. Yes, I have read the Stauffer Report in
recent years.
Q. Do you concur with him in the conclusions reached by
him in the period of time covered by that report?
A. Generally, yes. At the time of the report I think that
the outlying pattern he suggested would have been followed
or in some manner of form that we would have a different
situation in our tax structure than what we have todav-in
our tax assessment.
·
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Q. Would his conclusions for that year basically apply to
the year 1959 also?
A. Yes, sir.

Mr. Kincanon: Your Honor, please, I object to that last
question and answer.
The Court: I don't know what the Stauffer Report has to
·
do with this case.
Mr. Rogers, Jr.: The Stauffer Report, as you well know,
was a study made by Mr. Stauffer and· it shows the assessed
value as compared with the true market value for a certain
period of time. I felt certain Mr. Kincanon was going to object.
·
The Court: Yes, sir, and I'm going to sustain
page 124 ~ it.
.
Mr. Rogers, Jr.: Even though this witness
can conclude that the same conclusions for that earlier year
would be basically applicable to the year 1959?
The Court: Yes, sir. He can testify to what he finds
now..
. Mr. Kincanon: Mr. Rogers, would you let the record show
.
.
the date of that Stauffer Reporft
Mr. Rogers, Jr.: We're going to offer it in just a minute
and we will let that speak for itself.
You may take the witness.
CROSS EXAMINATION
By Mr. Kincanon:
Q. Mr. Miller, do I understand that you and Mr. Martin
and Mr. Flora participated in a survey of some 429 different
·
sales of property made in the year 1959?
A. Yes, sir.
Q. And you compared the sales prices in each instance with
the assessed value in each instance?
A. We did·not compare; we made mathematical calculations
in each case and arrived at a definite mathematical figure per·
centage.
page 125 ~ Q. By sales price, would I understand correctly
that you mean the consideration stated in the
deed, or indicated in the deed which went to record, as having been paid for a particular piece of property?
A. Yes.
Q. Of those 429 instances bow many of those properties
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did you appraise in order to arrive at a fair market value of
the land or the property which was being sold?
A. As I qualified this a while ago we didn't appraise any
·property to determine fair market value. We used sales
price.
Q. You did not attempt to determine the fair market value
in any one of the 429 cases?
A. Mr. Kincanon, as a real estate appraiser, give me a
sales price and a quanity of sales prices and we will be near
the fair market value. All of the people cannot be wrong all
the time.
Q. Did yon investigate the circumstances behind each and
everyone of the 429 sales?
A. We did not investigate the circumstances in each sale, although we analyzed each and every sale as we
page 126 ~ went down the list of sales, and from those sales
and from our experience in the real .estate field,
Mr. Flora's experience in the selling of quantities of properties; Mr. Martin's experience in selling properties and appraising properties;. and my experience in appraising properties, we had a fairly good knowledge that the sales that we
were using were true and pure sales.
Q. How could you do that if you didn't make any attempt
to appraise any one of the properties? Did you just sit there
at a table and say, in m~' opinion this thing out on Grandin
Court is worth what this man paid for it?
A. Ask me your question again, please, sid
Q. How did you go about determining it if you didn't make
any attempt to appraise any one of the 429 pieces of property
that were involved in the same number of sales T Did you just
rely on your general knowledge?
A. Our general knowledge of values throughout the .area,
and in certain and manv instances-! cannot testifv to it because I am not in the saies field, but Mr. Flora's office handles
certain sales tl1at he had a knowledge of. Mr. Marpage 127 ~ tin handles sales and knew of sales that he confirmed in his own mind to be fair and reasonable
market indicators that it was a normal sale to a willing seller
and a willin~ buyer.
Q. In that !'Wrt of a survey how in the world did you go
about. anportionin~· a lump sum purchase price as between
the hmd that was involved and the improvements that were
involved?
A. We dirl not attempt to do that. We used property
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values, not land and building value. We used property
values.
Q. Then you didn't know how much the buyer was paying
for either the -land or the improvements? You had a lump
sum sale price?
.A. Yes, sir.
Q. And you made no analysis of the apportionment of
that price between the land and the improvements, and
you made no appraisal of the individual property, is that
right?
.A. We made no independent appraisal of the individual
properties for this report?
Q. Did you know in each instance what improvements were
involved on each of these 429 pieces of prop.
page 128 ~ erty?
.A. We knew from the tax records and the
actual assessed values when they were checked back by the
assessments, we could determine from that the amount that
the assessors had appropriated to building and to land as
far as value was concerned. .And anv situation that looked
out of line it was discounted as not being a reasonable and
fair sale for the mass survey.
Q. That sort of survey wouldn't be conclusive at all as to
what any one purchaser had in mind when he paid a lump sum
price as being what was apportioned between the land and
the building that was on it?
.A. It was not made for that purpose. It would not reflect
the land value and the building value. It was not intended to
reflect it. It could have been checked.
Mr. Kincanon: I believe that's all, sir.
Witness stands aside.
~

C.ARL B. FLORA,
another witness called on behalf of Petitioner,
being first duly sworn, testified as follows :
page 129

DIRECT EXAMINATION.
By Mr. Rogers, Jr.:
Q. Now, Mr. Flora, you're Mr. Carl B. Flora 7
A. That's correct.
·
Q. .And you are in the real estate practice in the City of
Roanoke, Virginia Y
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A. Yes.
Q. How long have you been engaged in the real estate
business?
A. Sixteen years.
Q. During this sixteen years have you had considerable experience in the appraisal of real estate in this community?
A. I have.
Q. Who are you presently with, Mr. Flora Y
A. I am secretary-treasurer of Flora Realty Company,
Incorpora ted.
Q. And does Flora Realty Company, Incorporated handle
sales of real estate in the City of Roanoke?
page 130 ~ A. That's right.
·
Q. Are you a member of any real estate affiliation?
A. Yes. I belong to the Roanoke Real Estate Board and
national and state associations.
Q. For whom have you done appraisal work in the past,
Mr. Flora?
A. Various banks, several oil companies and mostly residential appraisals.
Q. Do you consider that you have had enough .experience
in this field to qualify as an expert?
A. I do.
Q. Mr. Flora, you have heard both Mr. Miller and Mr.
Martin testify that the three of you made a test on a sales
basis to determine the ratio between assessment and fair market value of real estate in 1959 in the City of Roanoke?
A. Yes, sir.
Q. And that test concluded with the figure of 35.9%?
A. 35.7%.
Q. I'm sorry, 35.7%. You agree with that figpage 131 ~ ure?
A. Yes.
Q. You feel that the test is representative of the assessment ratio for that period of time?
A. Yes.
Q. You've also heard both gentlemen testify that their own
experience substantiated the conclusion that the prevailing
ratio at that year, 1959, was 35%, and doe·s your own experience also?
A. Between 30% and 40%, yes.
·
Q. Between thirty and forty per cent over a period of
vears?
· A. Yes.
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Q. So if you were to say that the assessment ratio made
in 1959 was between thirty and forty per cent you would
base that not only on the test that you made but also on your
experience?
A. That is correct.
Q. Mr. Flora we.re you also present in the City of Roanoke
in 1951?
A. Yes, sir.
Q. Did the s~me ratio between thirty and forty per cent
also apply in that year?
A. I would say that it would.

Mr. Kincanon: What is your answer?
~

A. I feel that it would. Based on experience
over a periof of years and comparing actual sales
and assessed values, of which we had records in our office, I
:found that between thirty and forty per cent held much of the
time since 1951.
Q. And that same conclusion would go back to 1951?
A. Yes.
page 132

Mr. Kincanon: Would you answer Mr. Kincanon 's questions?
·
CROSS EXAMINATION.
Q. Mr. Flora, you made the same studies as did Mr. Miller
and Mr. Martin in connection with the 429 sales made in
19597
A. Yes, sir.
Q. Did you undertake to make any appraisal of any of the
properties involved in the sales as of 1959?
A. No, sir.
Q. You did not?
A. No, sir.
Q. You simply took the sales price as indicated by the
deed which had been recorded?
page 133 ~ A. That's right.
Q. And you didn't investigate into the circumstances behind any of the sales T
A. No, sir, not individually.

Mr. Kincanon: That's all, sir.
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RE-DIRECT EXAMINATION.
By Mr. Rogers, Jr.:
Q. Mr. Flora, I might ask you this question. In the sales
that you did use, those 429 that you did examine, did you
examine those sales to try to establish if they were bona fide
sales rather than a gift, for example Y
A. Yes. I think they are very cognizant of the actual sale
price.
Q. No foreclosures, for example Y
A. No, sir.
The Court: Where did you get that information f
A.
sales
Q.
A.
Q.

We got the information from the Clerk's Office, actual
transfers.
How did that tell you Y
Whether it was foreclosed?
Yes, or whether it was a gift.
A. It was evident on the face ofit and we just
page 134 ~ didn't include it, whether it was a gift or not.
Q. Any other plant of this character involved,
or any other manufacturing plants in it?
A. I will check from this to see if I can tell whethe,r there
are or not. I cannot answer whether there were any definite
manufacturing plants in it or not, sir. The sales prices indicated run anywhere as low six or seven thousand dollars on
up to,-I'm just trying to pick out the low ones, and they're
up to fifty and eighty thousand dollars I believe is about the
highest in here as far as sale price is concerned.
Q. The eighty thousand dollar property residence property?
A. I don't know whether it was residence property or not.
I cannot tell from the tax number.
Mr. Rogers, Jr.: Judge, I believe Mr. Miller can answer
that question, if you would like to have it answered.
The Court: I am not asking him to answer it.
A. I don't know, sir.
Mr. Rogers, Jr.:
Honor.

I was just trying to be helpful, your
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Murray A. Foster.
page 135 ~

Q. Mr. Flora, if any one or more of the deeds
you happened to examine contained or expressed
a :ficticious consideration or something that was not in fact
paid on the market, would you have any way of discovering
that in the way that you conducted this survey?
A. No, sir.
Q. You simply took the 429 deeds and compared them with
the assessed value~
A. That's correct.
Q. And you didn't check into the circumstances in any case
as to the sales?
A. No, sir.
Mr. Rogers, Jr.: That's all.
Witness stands aside.
~

MURRAY A. FOSTER,
another witness called on behalf of the Petitioner,
being first duly sworn, testified as follows :
page 136

DIRECT EXAMINATION.
By Mr. Rogers, Sr. :
Q. You are Mr. Murray A. Foster?
A. Yes, sir.
Q. And you are a practicing lawyer at the Roanoke Bar?
A. Yes.
· ·
.
Q. How long have you been practicing at the Roanoke
Bar?
A. Since 1923.
Q. Has much of your practice been devoted to real estate?
A. A very considerable part.
Q. In what capacity?
A. In title examination and closing real estate deals; in
real estate law.
Q. In closing loans and closing purchases of real estate
have you had occasion to examine the tax assessment of their
properties?
A. Yes.
Q. Have you observed in many instances and
page 137 ~ observed enough to give you a general idea and
.
a proper idea as to the pattern of showing the
ratio of assessment to sale price or fair market value 7
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Walker R. C-arter, Jr.
A. Yes, I have an opinion or impression from experience
in handling real estate transactions.
Q. Will you state what, as of 1959, was the ratio generally
followed, what was the pattern, of the ratio of assessment
to fair market value?
A. My impression is that while there are exceptions that
generally real estate in Roanoke is assessed at from thirty
to forty per cent of its actual value as determined by current
sales.
Q. Would you say that that same ratio which applied in
1959 applied in 1951 and 1950?
A. I believe so. There has been a change in the Clerk's
taxing of instruments conveying real estate if the consideration is not given, if you want me to go into that.
Q. No, we're going to put the Clerk on and let him testify
to that.
A. Well, from my impression I would say that the figures
that I have stated have held over the years, certainly in the
last twenty to thirty years.
page 138 ~ Q. It's just a matter of common knowledge that
the ratio runs between thirty and forty per cent?
A. I would say it is a matter of common knowledge among
real estate lawyers, certainly. And also, among real estate
brokers.
Q. Lending institutions?
A. Lending institutions, banks.
Mr. Rogers, Sr.: Witness with you.
Mr. Kincanon: I don't believe I have any questions to ask
Mr. Foster.
Witness is excused.
WALKER R. CARTER, .JR.,
another witness called on behalf of the Petitioner, being first
duly sworn, testified as follows :
DIRECT EXAMINATION.
Mr. Rogers, Jr.:
Q. You are Mr. Walker R. Carter, Jr. T
A. That's right.
Q. And what is your official title, Mr. Carter?
A. I am Clerk of Courts for the City of Roanoke.
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Walker R. Carter, Jr.
Q. Mr. Carter, how long have you been Clerk of
page 139 ~ Courts Y
·
A. I've been ·Clerk since March of 1961.
Q. And what position did you occupy prior to that time?
A. Deputy Clerk.
·
Q. And how long were you Deputy Clerk Y
A. From September, 1955.
Q. Until you became the Clerk?
A. That's right.
·
Q. Mr. Carter, would you please tell the Court what the
practice is in your office when a deed is presented for recording and there is no purchase price stated in the deed and you
need to know the consideration in order to apply recording
stamps, tax stamps Y
·A. State tax.
Q. State tax.
A. If we don't have the fair market value available we go
to the land book and see what the assessed value is, and then
we multiply that by two and a half.
Q. You multiply the assessed value by two and a half, which
will give you about 40% of the fair market value.
page 140 ~ Q. In other words, you are applying a ratio of
forty per cent value at the assessed value?
A. You take the assessed value, multiply it by two and a
half times, which gives you approximately the fair market
value, and 40% of that figure will bring you back down to the
assessed value.
Q. And did that same practice apply in 1959 as far as you
know?·
A. As far as I know it was.
The Court : I will take judicial note of that.
Mr. Rogers, Jr.: Fine, thank you.
Q. Did the same general procedure follow for having probate of a will Y
A. Yes, sir.

Mr. Rogers, Jr.: That's all we have, your Honor.
Mr. Kincanon, you may take the witness.
Mr. Kincanon: No questions, sir.
Witness stands aside.
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~

Mr. Rogers, Sr.: If your Honor, please, there
was a Quadrennial Reassessment of Real Estate
for the City of Roanoke in the year 1950, which became effective January 1, 1951. During that year the Council of the
City -of Roanoke appointed a Citizens' Tax Study Commission. That commission was authorized by the City Council;
and the City Council made a substantial appropriation, I
think it was $10,000.00, to .enable the committee to employ
Dr. Wm. H. Stauffer, who was quite an authority on taxation,
as a ·consultant t-o make certain studies and present certain
information to this Citizens' Committee. The Citizens' Committee filed its report, including the Stauffer Report, to the
City Council. That is an official document now in the archives of the City 'Council. The report by Dr. Stauffer is
dated January 30, 1952. In it he gives the results of the
survey and study that he had made comparing all sales of
real estate in the City of Roanoke during the year 1951, in
which he took the sales price as indicated by the official records in the Clerk's Office, and contrasted that with the assessed value and he came up with certain results. This report
of Dr. Stauffer is quite a lengthy document of 89
page 142 ~ pages. I do not wish to encumber the record
with such a long document, but I do ask to file
photostatic copies of pages 23 to 27, inclusive, which are
those portions of his report dealing with the assessment of
real estate in the City of Roanoke. I ask leave to file those.
I think the City Att-orney is familiar with them.
Mr. Kincanon: Yes, your Honor, this is another one of
those things which we discussed prior to the hearing today,
and I told counsel for the petitioners at that time in connection with this Stauffer Report that if the Court ruled at that
time that it was material and relevant then I would not object.
The Court: I can't see the relevancv of it.
Mr. Kincanon: I can't myself, and ·for that reason I have
to object to it. I cannot see how any study made in the year
1951 and '52 affects an assessmentThe Court: If you want it filed you've got a right to file
page 141

it.

Mr. Rogers, Sr. : Then we
Plaintiff's Exhibit
page 143 ~ The Court: As
jecting it.
· Mr. Rogers, Sr.: Yes, we
doesn't feel that it's right.

will ask that this be filed as
No. 3.
far as I'm concerned I'm reunderstand that your Honor
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Mr. Rogers, Jr.: Your Honor, that concludes petitioners'
case.
The Court: Alright. I think we just as well adjourn at
this time.
Mr. Kincanon: We have a motion to make, but may be we
had better not get into that today.
The Court: Tell me what your motion is about~
Mr. Kincanon: My motion would be to strike the evidence
of the petitioner at this point, because I submit they have not
sustained the burden of proof in showing that the assessment
of this particular property is not uniform with other properties, or exceeds the fair market value of the property.
The -Gourt: Well, I'm going to hear all of the evidence.
I'm not going to strike any evidence at this stage. I overrule your motion.
Mr. Kincanon: Yes, sir, I understand but your
page 144 ~ Hono"r doesn't want to hear any further testimony today.
The Court: No, we're adjourning until 10:00 o'clock tomorrow morning.
page 145

~

Virginia :

In the Court of Law and Chancery of the City of Roanoke:
American Viscose Corporation, et al.,

v.
City of Roanoke, Virginia.
TRANSCRIPT OF PROCEEDINGS HAD, together with
the motions, objections and exceptions on the part of the
respective parties, the action of the Court in respect thereto
and other incidents of the case of American Viscose Corporation, et al. v. City of Roanoke, Virginia, tried at Roanoke, Virginia, on July 27, 1962, before the Honorable S. L. Fellers in
the Court of Law and Chancery for the City of Roanoke, Virginia.
Appearances: Frank W. R-ogers, Sr., Esq., Frank W.
Rogers, Jr., Esq., of Woods, Rogers, Muse & Walker, 105
Franklin Road, S. W., R-oanoke, Virginia, Counsel for Petioner;
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James N. Kincanon, Esq., Assistant City Attorney, Counsel
for City of Roanoke, Virginia;
page 146 ~ Charles R. Lescure, Esq., Commissioner of the
Revenue for the City of Roanoke, Virginia; and
Morton Honeyman, Esq., Counsel for Supplemental Petitioners.
(Court resumed at 10:00 o'clock a. m. pursuant to adjournment on July 26, 1962.)
Mr. Kincanon: May it please the Court, when we adjourned
yesterday I had moved that the evidence be stricken on the
grounds that the petitioners had failed so far to carry the
burden of proof required by the statute. Your Honor had
indicatedThe Court: I had indicated but will be glad to hear you
if you have anything further.
Mr. Kincanon: If it please the Court, the question at this
point when the petitioners have concluded their case or rested,
and there is now before. your Honor the pleadings in the case,
including the matters that have been stipulated, not necessarily as facts but matters stated by certain parties,-! am referring to letters which I submit has no bearing
page 147 ~ on the case or is not decisive of the case. It also
includes this appraisal report contemporaneously
with the action taken by the Boards of Assessors and Equalization that is before your Honor as evidence. Also included
in the stipulated evidence or testimony is the record of the
bona fide option given to Union Carbide six months after the
effective date, that is, July 1, 1959. The witnesses that have
now been put on the stand by the petitioner have testified on
cross examination both to the value established or suggested
by this appraisal that had been made in May, 1959, and certain
of their witnesses have conceded that the six million dollar
fair market value as of May, 1959, was a fair price and a
reasonable price for the land and buildings, and have gone
further and stated that price of Four million dollars was a
good price as of July 1, 1959.
I would like to have the satisfaction of knowing as I argue
this motion whether or not the Court has had an opportunity
to look at these proceedings.
The Court: I have not and that has been one trouble in
passing on such a motion. I would like to hear
page 148 ~ you on what evidence the petitioners have produced before the Court as to the value at that
time.
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Mr. Kincanon: The evidence before the Court now as to
the value is that the Board of Assessors and Board of Equalization in 1958 and 1959, after an appeal from the Board of
Assessors to the Board of Equalization the end result of that
was there was established a tax assessed value the sum of $1,664,965 as the total assessed value of the property we are
concerned with here in this case.
The Court: I am talking about what evidence there is before the Court as to reduction.
Mr. Kincanon: There is no evidence, I submit.
The Court: That is what I want to hear you on.
Mr. Kincanon: The only evidence before the Court are
these different things. The property owners themselves were
having an independent appraisal made of the very same property and in round figures they were told that their property
had a fair market value of six million dollars, and I assume
that is the price at which the property went on
page 149 ~ the market as soon after the closing down operation, because as far as I know that is the value
·
they were advised they should ask.
The Court: What do they claim the value is?
Mr. Kincanon: They have not shown anything.
The Court: Unless they say the value should be what they
obtained two and a half years later when they ended up selling
the entire property. Anything else in the record?
Mr. Kincanon: No.
They say, as I understand it that a better guide would be
this sale value established in 1961, two and a half years later,
when the entire property was sold to this group of local and
outside business interests. I say that was a sale that we
normally think of as being a speculative sale. That group of
people were not interested in using it themselves, but that is
not a guide of fair market value of property two and a half
years ago. They have, I submit, yet to establish a fair market
value for the property as of January 1, 1959, and the nearest
thing we have from their own witnesses yesterday
page 150 ~ and from the matters stipulated into the record
are these two values here of six million appraised
value and the four million contract price of the option given
to Union Carbide.
They take the position now that this study of all these
sales made in the City of Roanoke over a period of time as
compared with the assessed value of the ·property sold show
that the average ratio of assessed value to sale value. And we
also submit that this average has been arrived at without any
independent appraisal or knowing on the part of the three
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witnesses exactly what they dealing with, and that has been
established by lumping 429 sales and striking an average. ,
The Court: I don't think you would have too much quarrel
with that.
Mr. Kincanon: No, sir, we can take that same formula
and apply it to the same figures here. I had it calculated out
for me and can certify that the ratio of assessment to the
market sales, or sales value of land in the City of Roanoke
in the average case is 35.7%. If we apply 35.7% to each
of those figures, which is the best evidence your Honor-· has
·
before- you other than the assessors values, I
page 151 ~ vouch to the Court that the assessed value of the
Viscose property as of 1958 or January 1, 1959,
s·hould have been $1,785.000, plus or minus a few dollars, on
account of the appraisal and option contract.
The statute expressly provides that the tax payer has the
burden of proving to the Court in its case that the assessment
complained of is not uniform with other assessments, or that
it exceeds the fair market value of the property, and T submit with all seriousness, your Honor, that that burden has
not been carried.
We stipulated into the record the mechanics which was
employed by the Board of Assessors and the Board of Equalization in this very case, and in all other cases in the 1958
assessment. I would like to read it again because that fulfills
the requirement of law, in the stipulations as filed as paragraph "K", if your Honor would like to follow, we agree as
follows:
''For the use of the assessors and as part of its permanent
records the City of Roanoke has prepared a map designating
by separate serial numbers each lot or parcel of land within
the corporate limits. For each parcel a yellow or
page 152 ~ base card is prepared by the assessors showing
the name of the owner, the tax number, the dimensions or acreage of the land, the 'land valuation', a description of any building thereon with its area in square feet,-"
That is the wording used on the card we are trying to describe .
. -''the estimated 'unit price' of 'new cost' thereof, the
cent condition', i. e., the remaining percentage of useful
life (as determined by the assessors) and the resulting present depreciated value.''
~per
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This is important and applicable to every piece of property
in the City of Roanoke.
-''Sixty per cent of the value of land and buildings (as
thus determined by the assessors) is then uniformly shown on
each card as the assessed value of the property. For additional buildings there are supplemental or pink cards. For
interim additions between assessments there are blue cards.
The official report by the assessors in compliance with Code
Section 58-791 shows only assessed values by parcels, the
cards not being parts of the report.''
Leaving the wording of the stipulation for a moment it is
obvious on the surface that the formula that is
page 153 ~ employed by the Board of Assessors with respect
to all forty some thousands of pieces of land in
the City is this formula. The effect of applying the formula used by the Board of Assessors resulted on tax assessed
value of $1,664,000.00. And what is before your Honor? The
testimony, and the evidence is that it is slightly more than
that, $1,785,000.00.
Obviously, the petitioner has nothing to complain about
if they want their property assessed in accordance with their
formula instead of the formula employed in all forty some
thousand pieces of property by the Board of Assessors.
There is evidence before you stipulated showing exactly
what the assessors did in this and all other cases in the 1958
Reassessment, and I submit that the case can be decided and
disposed of on the motion at this time.
Mr. Rogers: If your Honor, please, the Court of Appeals
has said that the fair market value is what a willing purchaser would pay a willing seller.
We are concerned with two things here. First,
page 154 ~ in determining what was the fair market value of
this property on January 1, 1959; and second,
having determined what is the fair market value on that date
to apply to it the same ratio for the purpose of assessment
as has been uniformly applied throughout the taxing unit.
The Court's position now is doing what the assessors
should have done. The Court has the benefit of subsequent
developments. The main point is not what the Board of Assessors did in 1959, but what was the fact in 1959. Your
Honor has somewhat the advantage of the assessors because your Honor knows better now the value of the property
on January 1, 1959 than· the assessors did. Nothing I say
can be construed as a reflection on the assessors, but I'm
simply saying now that the Court in the light of the evidence
before it will now do what the assessors should have done,
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and would have done bad they known what the evidence has
revealed here.
This was the most thoroughly and extensively advertised
piece of property ever exposed for sale in the State of Virginia. Every effort was made to find a willing purchaser to
buy this property, and yet as a result of that trepage 155 ~ mendous expenditure of time and effort looking
for a purchaser only one was willing to pay
$950,000.00. It bas no less value at this time than when they
sold it in 1961 and than it did in January 1, 1959. You pull
the bottom out of a thing when it became unprofitable.
We have established the fair market value at not exceeding
$950,000.00; and second, the ratio of assessed value to the
fair market value during that period would not exceed 40%,
and most put it at 35.7%, so we feel that we should have,
and we shall ask the Court hold that the fair market value
was $950,000.00, and the ratio of the assessed value to the
fair market value 35.7%, which gives you the assessed value
of $339,150.00.
The Court: As against $1,600,000.00?
Mr. Rogers, Sr.: Yes, sir.
The Court: I have not heard any evidence that they agreed
to accept anything less than the $4,000,000.00.
Mr. Rogers, Sr.: But they did. There's no evidence that
they ever refused any offer.
The Court : There's evidence that they wouldn't divide
the property up and sell it.
Mr. Rogers, Sr.: That is quite different. They
page 156 ~ said they wouldn't peddle it out peice by piece.
That is a gamble. Your Honor knows that in developing real estate the developer does not always make
money, and there is no insurance that the IDICO group is
going to make any money. I hope they make money on it.
That is just a question of business policy.
The Court : You claim you got this price for this property and that fixes the value.
Mr. Rogers, Sr.: When you have tried for two and a half
years to sell and after you have advertised it extensively as
they did the best price is $950,000.00, I say that you cannot
under any conditions claim it is worth more than that, because
why didn't somebody buy it.
The Court: One reason is because they wouldn't sell it.
Mr. Rogers : We were not going to peddle it.
The Court: But everybody else has to do that to get their
money out of their property.
Mr. Rogers, Sr.: That is a matter of judgment.
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The .Court: Here is two hundred and some
page 157 } acres of land and it could have been very well
··
divided. So few institutions or manufacturers
want 200 acres of land.
Mr. Rogers, Sr.: We were not insisting on a sale to a
manUfacturer, to anybody who would take it. That is a
question of judgment whether they could get more out of it as
a whole than by attempting to subdivide it. They decided
that· the best way to get the maximum amount would in the
long run net more by selling it as a whole and get rid of it at
one time. ·That may have been a mistake of judgment. I
personally knew their situation and I personally think it was
right.· It was not in any event arbitrary. If it had been a
bargain to buy as a whole people would have come in am,
snapped it up. It hung on the market for two and a half
years before anybody came in; and I hope these people are
going to make some money out of it. I was in on that decision and I thought the way they did it they netted a whole
lot more.
Mr. Kincanon: It was my recollection that Mr. Dorman
Miller said that very soon after the plant closed he contacted a number of potential purchasers and
page 158 } when· they found that it was so large they were
not interested, and he did then take the. matter up
with American Viscose, but in each and every· case they
wouldn't consider anything except selling it as a ·whole. Mr.
Miller is the witness who said that Viscose wouldn't consider
any· prospect interested in anything less tha:i:l" the whole, is
that correct?
' "·
Mr. Rogers, Sr.: That's correct.
Mr. Kincanon: If that is not an arbitrary position to· take
then I don't know what is.
Mr. Rogers, as I understood, said that anyone who owned
that land with the idea of cutting it up or subdividing it was
taking a g-amble, and that's exactly what I say that anyone
who acquires property for that purpose is speculating on
that· property, and consequently and as a result the price that
is paid is not a fair market value or does not represent the
fair market value, and the $950,000 purchase price given two
and a half years later when the -property was sold is nothing
in the world by a speculative value or a gamble that it could
be broken up and sold for more nioney.
·
From what I understand of some corporate dealings it is
· ·
not at all wnusril that a corporation, or a wealthy
page 159} owner, can make more money or ·save more by
sellingproperty at a loss rather than a profit, and
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it is a matter completely immaterial with the owner, and he
would prefer to sell at a loss because he can charge it off onhis capital gains and end up with more, and for all I know
that is exactly what happened here, and I wouldn't b.e surprised if it didn't.
The Court: The record shows the date of this sale 7
Mr. Kincanon: In July and August, 1961, last year; one
year ago today substantially. The values we are dealing
with here are values three and a half years ago.
To my mind, if the petitioners were entitled to any relief
at all there ought to be before your Honor evidence on which
yoli could change one of these many, many valuations. Which
building are you going to change? Which of their various
properties was assessed out of uniformity with other properties elsewhere in the City 7
The Court: That's shown on the cards 7
Mr. Kincanon: Yes, separate cards. To give you some
idea of what we are dealing with and this is in the
page 160 ~ evidenceThe Court: I appreciate that.
Mr. Kincanon: 207 acre body of land has a separate value,
but each one of these other things necessarily have to be
valued separately. What is there before your Honor at this
point, and they have rested, on which your Honor could
make a sweeping reduction 7 I would concede the land valuation could be changed, but which building ar.e they complaining o£7
The Court : They're complaining of all of them, I guess.
I think the motion is of such importance as to take me
a little time to consider it. Could we set it over until one
day next week 7
Mr. Rogers, Sr.: I thought your Honor had overruled the
motion.
The Court : I think it is of such importance that I should
have time to go over the record.
Mr. Rogers, Sr.: Couldn't we put on the whole evidence
now. I never knew the evidence could be split. We would
like to go ahead and hear the defendant's evidence.
Mr. Kincanon: I gave this matter a lot of
page 161 ~ thought and there is a complete record now be. fore the Court, all that is needed for a ruling on
the motion.
Mr. Rogers, Sr.: You are through 7
Mr. Kincanon: Yes.
·
Mr. Rogers, Sr.: That ends the case that the defendant
offers no evidence.

102

Supreme Court of Appeals of Virginia

Mr. Kincanon: I submit that there is suffi-cient in the testimony and record for a ruling on the motion.
The Court: You mean you cannot add anything to the
record.
Mr. Kincanon: I have not demurred to the evidence, but
have pending a motion to strike the evidence and have agreed
that the Court have time to consider it. I think that's the
proper thing to do.
The Court: I think I will let it go over for a few days
until I have a chance to go over it.
Mr. Honeyman: As I understood it yesterday afternoon
when all the evidence was in the Court indicated that you felt
you wanted to hear all the evidence before you passed on the
motion.
The Court: I have changed my mind.
page 162

~

page 163

~

A further hearing in this matter is continued
until August 10, 1962, at 10:00 a.m.

•

•

•

•

TRANSCRIPT OF PROCEEDINGS HAD, together with
the motions, objections and exceptions on the part of the
respective parties, the action of the Court in respect thereto
and other incidents of the case of American Viscose Corporation et al. v. City of Roanoke, Virginia, tried at Roanoke, Virginia, on August 10, 1962, before the Honorable S. L. Fellers,
in the Court of Law and Chancery for the City of Roanoke,
Virginia.
Appearances: Frank W. Rogers, Sr., Esq., Frank W.
Rogers, Jr., Esq., of Woods, Rogers, Muse & Walker, 105
Franklin Road, S. W., Roanoke, Virginia, Counsel for Petitioner;
· James N. Kincanon, Esq., Assistant City Attorney, Counsel
for City ·Of Roanoke, Virginia;
page 164 ~ Charles R. Lescure, Esq., Commissioner of the
Revenue for the City of Roanoke, Virginia; and
Morton Honeyman, Esq., Counsel for Supplemental Petitioners.
(The Court resumed the hearing of this matter at 10:00
a. m., pursuant to adjournment on July 27, 1962.)
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D(ffl!YI,is J. Dor1111Aelly.
The Court: Gentlemen, the Court has decided to overrule
the motion at the present time and, therefore, will continue
with any evidence you have to offer.
Mr. Kincanon: May it please the Court, may I let the
record show that the defendant respectfully excepts to the
ruling ·Of the Court for reasons stated in the argument at the
last hearing.
The Court: Certainly.
DENNIS J. DONNELLY,
a witness called on behalf of the Defendant, being first duly
sworn, testified as follows :
DIRECT EXAMINATION.
page 165

~

By Mr.Kincanon:
Q. Please state your full name and status in so
far as this case is concerned as of the years 1958

and 1959?
A. Dennis J. Donnelly. I was secretary of the Board of
Equalization for 1958 and '59.
Q. Mr. Donnelly, who were the other members of the Board
of Equalization?
A. Mr. Floyd Brill was the chairman and Mr. Elwood Norris was the other member.
Q. Will you please state what the occupation or profession
of each of the other gentlemen you have mentioned wasT
A. Floyd Brill is an attorney here in Roanoke. At that
time. I was in the real estate business, sales and appraisal
work. Mr. Norris is in the real estate business, sales.
Q. When did the Board of Equalization commence its work
as a result of the 1958 General Reassessment of real estate
in the City of Roanoke T
A. The exact date I'm not certain, but I believe it was
some time in November of 1958. As I recall, we ended up
February 13, 1959. The dates could be a little off there.
Q. Would it be accurate to say then that the
page 166 ~ Board of Equalization sat as such board for a
period of time starting late in 1958 and ending up
early in 1959?
A. Yes, that would be correct.
Q. Do you recall approximatelv the number of · cases
brought before the Board of Equalization T
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Demvis J.

Dort~Y~Aelly.

A. It was over five hundred. In my mind it was 560 some
total cases that we heard.
Q. Did not the American Viscose Corporation apply to the
Board of Equalization then sitting for equalization of the
tax assessment established by the 1958 General ReassessmenU
.
.
.
A. Yes, Mr. Rogers representing the American Viscose
filed an application for a hearing and the three members of
the Board heard he and Mr. Miller present the case, the exact
dates I'm not sure, but I think it was in early February of
1959.
.
.
Q. Mr. Donnelly, I hand you what a deputy clerk has
handed me and what appears to be appeal case numbered 554
before the Board of Equalization sitting for the year 1958,
indicating an application filed by American Viscose Corporation, this paper having been taken out of the
page 167 }- file and the work and report of the Board of
Equalization made to the Court. Does this represent the handling or processing of the appeal case before
the Board you referred to?
A. Yes. The request for hearing is here, the request of
equalization which Mr. Rogers filed with us, and then the
order equalizing real estate assessment, our notes such as we
had on the hearing and inspection of the plant. That seems
to be all that we had pertaining to it.
Q. Did I understand you to say that an oral hearing, or
that you heard the testimony or statements of representatives
of American Viscose in the course of this case?
A. Yes, we heard Mr. Rogers and Mr. Miller, three members of the Board. They appeared before us-the exact date
I'm not familiar with-but we did hear it, and in conjunction
with this we talked with Mr. Hunter, who was with the real
estate department of theN. & W. Railroad, Mr. Goodykoontz
wi~h the Chamber of Commerce pertaining to this property
at the same time.
·
Q. Did the three members of the Board of Equalization
personally go to the property of American Vispage 168 }- eose and inspect it, or look at such parts as you
.
..
were asked to look at?
·A. Yes, we did make a visit to American Viscose, the three
members.
·
... Q. Who w:as present at the time?
A. Of the Board or Viscose?
Q. No, in addition to the members of the Board.
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A. We had a meeting with Mr. Jennings, I believe, the
plant manager at that time, and discussed the plant and what
was being done to maintain it and keep it in condition, and
then we toured certain areas of it with one of the head engineers. His name escapes me now, but I'm sure it's in here.
Q. Did you make a decision on the spot, or did the members ·on the Board then get together and consider all of the
case and arrive at a decision.
A. Oh, I would say it was a couple of days later before we
made a decision on it. We discussed the information we had
on it available, and other information we had here on comparable properties, and I would say it was a couple of days
later before we finally did write the order of equalization.
Q. Can you state what yourself and the other
page 169 ~ members of the Board of Equalization considered
.
it your duty at the time sitting as members of
the Board of Equalization with respect to this and other
matters which came before you T
A. Yes, it was ·Our understanding, and we were instructed
by the Court it was our duty to equalize assessments with
other properties. We were not to appraise property, but we
were to give equal treatment to all properties, when certain
properties on request ·were higher than comparable properties
it w~s our obligation to equalize that assessment with other
properties. If it. was lower it would be the same situation,
we co.uld raise it, but it was to give equal treatment to all
properties, comparable properties.
Q. On.the basis of the information and of the facts brought
before you, and those that your Board obtained, did the Bm~rd
make any change in the assessed value of any part of this
property as established by the Board of Assessors who had
completed their work T
·
A. Yes, we did not change the land values, but we changed
the per cent condition on several of the buildings
page 170 ~ and the unit cost on several.of the buildings to a
·
reduction. We decreased the per cent condition
and decreased the unit cost on several of them. There's
possibly ten different buildings there, the power house which
was a flat price. We just changed and lowered that flat price.
The tanks were reduced; they were .not on unit cost or per
cent condition and we reduced the flat cost. And there were
.
possibly ten. different units there that we changed.
Q. Did. that in the theri. opinion of yourself and the ot)ler
members of the Board represent a fair equalization ·of the
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assessment of the American Viscose property as compared
with other properties that were brought to.your attention? •
A.· Yes we felt that with the changes m there that thmr
assess:ine~t was in line with the assessment of properties in
somewhat comparable-you will have to understand that
there is no other plant here in Roanoke of· the size of American Viscose, but comparing it with other manufacturing
plants and the treatment given them they had the same treatm{mt..
Q'. Mr. Donnelly, did you and the other mempage 171 ~ bers of the Board sitting at that time know or
understand that the American Viscose plant had
been closed down as a rayon manufacturing plant?
A. Yes.
Q. And was then out of operation 1
A. Yes, we knew it. It was in the paper before and Mr.
Rogers brought it to our attention and, of course, through
the inspection of the plant down there.
Q. Other than the care-taking arrangement that might have
then been in existence was the plant property occupied?
A. No, there was office personnel and there was some
machinery still in the plant, but the manufacturing operation
had ceased.
Q. At that time would you know whether or not included
in the whole City of Roanoke there were other unoccupied
properties, homes, plants, officies and properties of all sort,
which might at the moment have been unoccupied?· . .
A. Yes, th!'lre were several pieces .of property that werE)
brought to the Board. I can remember, I think there was
about four pieces of property on Campbell A venue that were
vacant at that time, and we had requests· from
page 172 ~ the owners-they all wanted reductions on account
of their being vacant and no income, but the
Board felt that because a piece of property was vacant we
could not decrease the assessment or wipe the assessment off
as some people even wanted us to do .
. Q. For that reason alone?
A.· That's right.
Q. Then, do I understand as you understood your duties
if you had a situation where perhaps two, more or less, identical properties stood side by side, one of which was a.t the
time occupied and producing revenue, and the other at the
time of the General Reassessment was unoccupied and not
producing revenue, but otherwise the same, that no consid-
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eration would be given that in establishing a fair market
value for each of those properties Y
A. That's right. Qualifying that, we felt that because a
piece of property was vacant at this particular time ·the
Board heard it or was in session we could not lower the taxes
on that. It might be occupied the next month and
page 173 ~ then would not be equal with the other pieces of
property.
Q. Did you understand-and when I say "you" all the
way through here I think I mean the Board of Equalization,
the three of you-did the Board of Equalization understand
that this property of American Viscose was on the market for
sale at that timeT
A. Yes, we knew that it was for sale.
Q. The owner had announced that it did not plan to reopen
the plant for its own operation, had it notY
A. Yes, sir.
Q. Did the owner or did American Viscose disclose to the
Board of Equalization what its asking price, or what it considered a fair market price or value of this property was Y
A. No. I remember that we asked what market value or
what price American Viscose was asking for the property at
that time and we could not get a definite figure on it. I remember talking with Mr. Hunter of the N. & W. and it was
his understanding that the price was somewhere in the neighborhood of four million dollars. Mr. Millerpage 174

~

Mr. Rogers, Sr.: Excuse me, I move to strike
this as pure hearsay.
The Court: That is hearsay.
Mr. Rogers, Sr.: I move to strike it.
The Court : Alright.

A. (Continuing) But we had no definite sale price at that
time.
Mr. Kincanon:

•

•

•

•

•

•

•

•

page 175 ~

•

108

Supreme Court of Appeals of Virginia

Dewnis J. Dorvn-elly.

Q. ·What is the date of the decision of the appeal to the
Board of Equalization as indicated by the records you're
looking aU
A. The date of the orded
Q. The date of the order.
.
A. March 6, 1959.
·
Q. As of March 6, '59 did the Board know of
pag.e 176 ~ any pending negotiations between American Vis.
cose and Union Carbide Company for the sale of
.
the entire plant?
A. No, I don't recall. There were rumors all over; but no
definite information.
Q. That transpired later, did it notT
A. Yes, sir.
Q. You did not know that very shortly thereaften an option
would be entered into for a sale of the entire plant?
Mr. Rogers, Sr.: I object to that.
The Court: What's the object of this?
Mr. Kincanon: Just to show-I have no particular object,
Judge.
The Court: That's what I thought.
Mr. Kincanon : The date of the option and the value of the
option is stipulated in the record.
The Court: That was after that time an~ nobody knew
about it.
Mr. Kincanon: I assume he will say he didn't know anything about it. I was going to .ask him the same thing about
the report of appraisal which had a later date simply to show
that the Board did not have the advantage of
page 177 ~ knowing of these things.
The Court: Alright.
Mr. ;tnncanon: Because they didn't exist.

Q. The Board of Equalization did not have notice of knowledge of the fact that shortly thereafter an option would be
entered into between the American Viscose and Union Carbide
Company?
A. No, sir.
Q. Likewise the Board knew nothing at all of the results
of a report of appraisal which was being made by certain real
estate appraisers employed by .American Viscose for the purpose, because that too had not been completed?
A. That's right. We did not have any figures on the appraisal.
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Q. Have you as an individual, and after completing your
duties as a meber of the Board of Equalization, obtained
knowledge of an -option agreement between American Viscose
and "£!nion Carbide Company as of July 1, 1959?
Mr. Rogers, Sr.: I object.
The Court: What's your object of that? I don't see it has
any connection with the case.
Mr. Kincanon: I was going to ask him, your
page 178 ~ Honor-I'm leading up to ask himMr. Rogers, Sr. : You've certainly done a lot
of leading.
Mr. Kincanon: No, sir.-whether or ilot these matters
which have transpired since the Board of Equalization sat,
since the assessments were established, tended to confirm or
show wrong or improper the values as established.
The Court: Don't the record show all that already?
Mr. Kincanon: I think they do, but your Honor, this is one
of the officials who participated.
The Court: As an expert, if you want to ask him what he
considered the fair market value, I think you can. I think that
he has already covered that as a member of the Board.
Mr. Kincanon: Alright, sir, I will withdraw the question.
I don't think it proves anything.
Q. Mr. Donnelly, in your experience in Roanoke did you,
as I understand, engage in the sale of real estate and real
estate appraisal T
A. Yes, sir.
Q. And to what extent had you engaged in that profession
and business prior to sitting as a member of the
page 179 ~ Board of Equalization?
A. As of 1959 I had been in the real estate business eleven years.
Q. In the City of Roanoke?
A. In the City of Roanoke, yes, sir. And the appraisal
work, I had been doing appraisal for the City of Roanoke,
State Highway Department, banks, lawyers previous to that
time.
Q. Did you consider yourself generally familiar with property values in the City of Roanoke as of 1958 and 1959 T
A. Yes. Qualifying that, a plant the size of American
Viscose, we only had one in town, and there was very few
people in town who could say what a plant that size was
worth. But I would say that I was familiar with values of
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residential and business property generally in the City of
Roanoke.
Q. Have you had an occassion since winding up your duties
as a member of the Board of Equalization, and in very recent
.months to read and study a certain Report of Appraisal made
under date of May 15, 1959, for the American Viscose Corporation of the plant site.
A. Yes.
page 180

~

Mr. Rogers, Sr.: Object.
The Court: Sir?
Mr. Rogers, Sr.: I object.
The Court: Objection overruled.

Mr. Kincanon:
Q. The Report of Appraisal to which I refer has been filed
in evidence as one of the papers stipulated between counsel
for the parties, and purports to have been made by a Mr.
Boyd T. Barnard and a Mr. Hunter A. Hogan, Jr., and speaks
as of the 15th of May, 1959. Did I understand you to say that
you have had an opportunity to read and study that report in
detail?
A. Yes, I've read the report.
Q. Can you state, without referring to the report directly,
what in round figures the fair market value of the land and
improvements on the land was given by this Report of Appraisal?
Mr. Rogers, Sr.: I object. It speaks for itself.
The Court: That is all in the record as I recall.
Mr. Kincanon: Yes, sir, it's in the record. I was simply
checking on his recollection, Judge, to be cerpage 181 ~ tain we're talking about the same thing.
The Court: Alright.
Mr. Kincanon: Is the objection sustained then?
The Court: Go ahead, I don't think it makes much difference.
A. As of the date made, 1959, they gave
value of the property of six million dollars.

a fair

market

Mr. Kincanon:
Q. As of that same date were any other values, other than
fair market value, reported by these appraisers f
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.A. The other values that I can think of was a speculative
value that they gave for the plant.
Mr. R.ogers, Sr.: Who gave'
.A. The appraisers.
Mr. Kincanon: Barnard and Hogan .
.A. .And that value as I remember was two millionMr. Rogers, Sr.: I object again. The report speaks for
itself.
The Court: I think so. I don't see any object
page 182 ~ of it at all. Certainly the Court's got all that
information in the report.
Mr. Kincanon: Yes, sir, and I was simply going to let him
refresh his memory. Your Honor, he has studied this report
from the standpoint of a report of appraisal itself, and I want
to ask him whether or not, in general, in March, 1959, the date
the Board was sitting, the report agrees with the views the
Board of Equalization had.
The Court: It looks like you could give the Court credit
for being able to determine that by reading the report. I've
certainly read it.
Mr. Kincanon: Your Honor, I'm trying to ask this witness whether or not he now, in taking a perspective view toward this thing, agrees with what the written report made
on that date says. I'm trying to save the Court, or rather add
some evidence here.
The Court: You're not helping the Court any. I'm sorry.
Mr. Kincanon: I'm sorry too, because I was honestly trying to.
Then he's your witness, Mr. Rogers.
CROSS EXAMINATION.
By Mr. Rogers, Sr. :

page 188

•

•

•

•

•

•

•

•

•

•

~
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Q. As an experienced real estate man, and by the wa,y, what
are you doing now, Mr. Donnelly T
·
A. I'm in industrial fire insurance.
··· · ·
Q. As an experienced real estate man I take it that you s:ubscribe to the definition of fair market value as used by the
courts of Virginia, i. e., the fair market vah~e is
page 189 ~ what a willing purchaser will pa.y and what a Willing seller will take when neither is under .any
compulsion to either sell or buy?
· ,· · ·
A. Yes.
. ..
. .
Q. Which is just another way of saying that property is
worth what it will bring?
A. Well, sir, I wouldn't say that.
Q. What's the difference?
A. A lot of property is sold for what it will bring and a
person is willing to sell, and it's not a fair market value. · ·
Q. On a sacrifice sales, yes. Of course, there are.· And by
the same token sometimes a man is under pressure to buy .. and
he pays more than what he considers to be really the fair
market value of the property.
...
When you were talking about this assessment of Barnard
& Hogan I presume you read page 8, which is headed "Underlying Assumptions and Contingent Conditions", did you not?
A. Yes.
..
Q. And I call your attention to the first sentence : · · ·
page 190

~

"The valuation is based on the assumption that
the subject property will be put to its highest and
best use.''

You saw that?
A. ·Yes, sir.
Q. What would you say was the highest and best use of
that propertyT
..
A. Manufacturing.
·
Q. Of whatT
A. Rayon, or any manufacturer of textiles that could use
it for that purpose.
.
Q. For that purpose.
A. That appraisal also stated in there that due to the large
areas of those different buildings that it was flexible and
could be used for other purposes.
.
Q. What other purposes T
·
A. It stated in there warehousing and other manufacturing.
Q. All of it could be used for warehousing?
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A. No, the large areas. It stated in there the large areas.
Q. That there were large areas that could be used for warehousing.
·
Your Equalization Board order shows that .YOU
page 191 ~ made some reductions because you used lower
. ..
.
. unit cost, right, for reproduction Y
A. Lower unit cost, that's right~ sir. And the percentage
condition... ·
·
Q. 'And that you made some further reduction Y
A. Yes, sir.
·
.
Q. You did not, however, make any reduction because the
property has been discontinued for use as a manufacture' of
rayon?
A.· No, sir.
Q. You know anything about race horses'
Mr. Kincanon: Your Honor, please, I object to that.· ·
The Court: I don't see what that has to do with it ..
Mr. Rogers, Sr.: I have a right, I think, to test the witnesses qualifications.
The Court: Not on races horses, no, sir.
Mr. Rogers, Sr.:.
Q. Let me. say this, that if Nashua sold for $1,375,000.00
alive, whf!,t would you say he was worth dead Y
Mr. Kincanon: Your Honor, I object.
page 192

~

The Court:

A. I'm not qualified to answer that.
Objection sustained.

Mr. Rogers, .Sr.:
Q. Well, aren't you as qualified to answer that as you are a
dead Viscose plant?
·
The Court: How would a man know it was dead.
Mr. Rogers, Sr.:
Q. Do you ,consider land occupied and land abandoned to
be of the same value Y
.
Mr.. Kincanon: Your Honor, there is no evidence in this
case that this land has been abandoned, and with that distinction I would not object to the · witness answering the
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question, otherwise I would object to the form of the question.
The Court: Alright.
Mr. Rogers, Sr.: I don't think it makes any difference.
Q. Now this land was valued, not assessed but valued in
1950 at $750.00. It was valued, not assessed, in 1954 at $1,000.00 an acre, and in 1958 valued, but not assessed at $1,500.00 an acre. Now that was a jump in eight years of 100%.
You were selling real estate in Roanoke during
page 193 ~ all that period were you not~
A. 1950 to 1958, yes, sir.
Q. Did land generally double in value in Roanoke during
that period~

Mr. Kincanon: Your Honor, please, we're getting back to
the 1950 assessment, as I understand this question.
Mr. Rogers, Sr.: No, I'm talking about 1958. I want to
know how it doubled its value.
The Court: May be the '50 assessment was wrong.
Mr. Rogers, Sr.: Could be, and it could be that the '58 assessment was wrong too, but I want this witness to talk about
it.
Mr. Kincanon: I believe it has been stipulated into the
record that there was no appeal or petition for correction of
either the 1950 or the 1954 assessed value established by those
two Boards of Assessors.
Mr. R.ogers, Sr.: No appeal by either party.
Mr. Kincanon: Nor appealed by either party, the City or
the owner.
Mr. Rogers, Sr.: What I had in mind, your
page 194 ~ Honor, I want to show the uniformity in there, and
I was just wondering if this witness knew whether
or not other land in Roanoke City had doubled in valuation
in that eight year period between '50 and '58
Mr. Kincanon: This witness has already stated, your
Honor, that he considered it the duty of the Board of Equalization only to equalize values established by the 1958 Board of
Assessors, as between all land in the City.
The Court: He tends to be, more or less, qualified as an
expert.
Mr. Rogers, Sr.: You qualified him as an expert and I accept him as an expert and so I'm asking him that question.
Mr. Kincanon: Are you asking him that as an expert witness or as a member of the Board of Equalization T
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Mr. Rogers, Sr.: Either way he wants to answer it.
Mr. Kincanon: I think he's at least entitled to know how
you're asking him that.
The Court: Oh, no.
A. Let me state this. As a member of the
Board of Equalization we considered the value
and the increase on this land in comparison with
the other la.nd in the City of Roanoke, and there is n()thing
that has that size, but the other industrial lands for heavy industry were increased proportionately as the American Viscose land was the last eight years, and as a real estate person
I would say that industrial land in the City of Roanoke has
doubled, or had doubled from 1950 to 1958.
Q. Are you talking about now the selling price, or are you
talking about the assessed value?
A. As I understand it we are discussing the assessed value
of this land here, and I state again, we were instructed by
the Court when we were appointed for the Equalization Board
that we were not appraisers; that we were to equalize values,
comparable values, and so when any request for equalization
was filed with us we compared it with Qther properties to see
whether they had like treatment. And we compared the land
here with American Viscose Corporation with other industrial
lands in the City of Roanoke and they were increased also.
Q. All industrial land was increased 50%?
page 196 ~ A. I don't have the figures on the other land
here, but they were increased proportionately.
Q. That would be 50%, an increase of $1,000.00 per acre to
$1,500.00, that is 50%, so then if the others were increased
proportionately they were increased 50%?
A. The majority of it was, yes, sir. It varied on different
tracts.
Q. Oh, I know you can't get it all with a fine tooth comb,
of course.
Did the land values, other than industrial property, increase
50%?
A. Some more. Some more than 50%.
Q. I mean as a whole.
A. Residential land in some areas was increased 50% and
some varied, with the exception of some isolated locations in
the City of Roanoke, that all land was probably increased
about 50%
Q. Would you say about what percentage on the average T
page 195

~
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.. A. .¥f. Rogers, I couldn't give the aggregate figur~ :_fm
it.; •. ··..
Q. Not as much as 50% ~
. .
Mr. Kincanon: Your Honor, please, what has
page 197 ~ an average increase got to do with this thing?
The Court: It doesn't make any difference.
Mr. Rogers, Sr.: Uniformity of assessment.
The Court: Let's get along.
Mr. Rogers, Sr.:
Q. ·.But you are making a distinction between industrial
property and residential property?
A. No, sir. What I stated was with that exception of iso.:.
lated areas in the City of Roanoke land was increased on the
last assessment.
Q. And uniformly as to both residential, commercial and
industrial?
A. Corresponding lands, lots and residential .area!? :were
increased.
Q. What you mean "corresponding lands"?
A. Adjacent.
Q. Adjacent to whaU
A. To other residential lots were increased uniformly, and
in your opinion, industrial lands in the City of Roanoke was
increased uniformly.
·
Q. Alright they were increased uniformly, then there was
some standard formula. What I'm trying to get
page 198 ~ at, what was that standard formula for increasing
land for residential property?
A. There wouldn't be any standard formula.
Q. Then how could it be uniform if it was not standard?
A. Because corresponding tracts of land used for the same
purpose were increased equally.
Q. You mean all real estate for residential purposes was
increased equally~
A. It would depend on the area. Certain areas values increased more than in other areas.
_
Q. Did you use the same ratio in increasing industrial property th11t you used for residential property?
. A. The ratio I don't know .. As I stat!)d, the corresponding
and like tracts of land for whatever purpose thev were used
were increased.
. .
.
. . ·
Q. Mr. Donnelly, I think most of these assessments you
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.

found to be on a ratio of about one-third of the fair market
value.?.
·
. .
.
·
A.· Tt varied, Mr. Rogers.
Q. That would be about an average Y
A. Let's say it might appear to be an average.
page 199

~

Mr. Rogers, Sr.: That's all, Mr. Donnelly.
RE-DIRECT EXAMINATION.

By Mr. Kincanon:
Q. You having defined or stated your unnderstanding of
the term "fair market value" on cross examination by Mr.
Rogers, and having stated before that you have read and
studied the Report of Appraisal, made under date of May 15,
1959, would you agree in general with the fair market value
as reported in the Appraisal of Messrs. Boyd & Hogan?
A. As of 1958 Y
Q. As of 1958, but with the benefit now of that additional
information?
. A. I think these people are eminently qualified to appraise
that property and as of 1958 I think that would have been the
market value.
·
Q. Would you know whether or not, or would you be able
to. assume whether or not these two gentlemen, who made
this appraisal as of May 15, 1959, were able to give the subject more thought, consideration and study than was the
Board of Equalization or the Board of Assessors Y
A. Oh, I think they went into it much more
page 200 ~ thoroughly.
Mr. Kincanon: That's all, sir.
RE-CROSS EXAMINATION.
By Mr. Rogers, Sr.:
Q. You've gone into what you agree with and think about
that report, have you seen this letter written by JacksonCross Company to Mr. Alles of the Viscose Company on
.Tanuary 24, 1962 Y
.
A. Yes, sir.
Q. And you note then that they said in that letter that they
thought the company was very fortunate to get a million,
two hundred and fifty thousand dollars for the land, buildings and personal property?
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A. I understand that's what the man said.
Q. You agree that for its best and highest use the property was worth six million dollars 1 I think you've just testified to that?
A. I think that was the appraisal.
Q. Do you agree that under these conditions they were
lucky to get $950,000.00 for the land, assuming a value of
$300,000.00 for personal property?
A. The nine hundred and fifty would be the
page 201 r land and the buildings?
Q. Yes.
A. No, sir.
Q. You don't think they were lucky?
A. I stated that in 1958 and 1959 when this appraisal was
made that I thought that six million dollar figure was a reasonable or fair market value.
Q. But you don't think they were lucky to get $1,250,000.00
for the land, buildings and personal property?
A. This is only an opinion. But I would think that they
could have gotten more for the property previous to this time.
I will also go back to our notes on the hearing, which is the
source .of information, that they had had a million and a half
offer, which was not considered at the time of the hearing.
We were trying to get all the information we could at this
hearing, and we asked several people to try to determine a
sale value of this, or an asking price. If property is for sale
it must have a price on it. I could be wrong, but I believe we
asked you what price American Viscose was asking.
The Court: Let's don't get into that again.
Mr. Rogers, Sr. : Excuse me. This witness has
gotten off again, and he said he had testimony that
had an offer of a million and a half. If the witness will get
the rest of his notes in there, it shows it was under certain
conditions there. It wasn't just simply paying a million and
a half for the property. There were conditions attached,
which if the witness would testify from-if the witness is going to repeat these kind of things I just want the record to
repeat the whole story. I can get my file and bring it up here
and tell you what those conditions were, if you want to go
into it, or if you just want to expunge what this witness has
said.
Mr. Kincanon: This was responsive to your question, Mr.
Rogers.
Mr. R.ogers, Sr.: It wasn't at all responsive to my queg-

page 202

r

American Viscose Corporation v. City of Roanoke 119

De'I'IIYbis J. D'orvnelly.
tion. He was not answering my question at all. He was just
going off and volunteering.
The Court: You asked him about the $1,250,000.00. You
asked him about that.
Mr. Rogers, Sr.: Yes, sir.
The Court: You asked him if it was a fair
page 203 r price, and he's telling you why he didn't think it
was a fair price.
Mr. Rogers, Sr.: Well, then I will just have to get my
fileThe Court : We're going to finish this thing by twelve
o'clock.
Mr. Rogers, Sr. : I'm going to ask the witness this question then.
Q. Were you not told that an offer of a million and a half
dollars was made subject to certain conditions that the company couldn't accept, or didn't feel they should accepU
A. Mr. Rogers, now I don't know. It could have been. My
memory is not as good, but the notes we have here, as I stated,
and now there could have been conditions, I don't know.

Mr. Rogers, Sr.: That's all.
RE-RE-DIRECT EXAMINATION.
Bv Mr. Kincanon:
·Q. Mr. Donnelly, you heard the testimony given by Mr.
Dorman Miller two weeks ago, did you not~
A. Yes, sir, I did.
Q. And isn't it true that Mr. Miller testified
page 204 r that at that time that one of the conditions that
American Viscose imposed on the sale of this
property was that it be sold in its entirety and they would
not consider splitting it up?
A. Yes, sir.
Mr. Rogers, Sr.: Is that responsive to anything here that's
gone heretofore?
The Court : I don't think so.
Mr. Kincanon: The City rests, your· Honor, and renews
its motion previously made.
Mr. Rogers, Sr.: We rest, your Honor.
The Court: I will take the matter under consideration
gentlemen.
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CERTIFICATE.

· I, S. L. Fellers, Judge of the Court of Law and Chancery
of the Ctiy of Roanoke, Virginia, do hereby certify that the
foregoing is a true and correct stenographic copy and report
of the evidence, together with the motions, objections and
exceptions on the part of the respective parties, the action
of the Court in respect thereto, and other incidents of the case
Of :American Viscose Corporation v. City of Roanoke, Virginia, on July 26 and 27, 1962, and August 1q, 1962; and it
appears in writing that the Defendant had reasonable notice
when this report of the testimony and other incidents of the
trial would be presented for certification, and which was presented to me within sixty days after final judgment and signed
by me within seventy days.
I also certify that the Court Reporter reporting said case
was sworn to take down and transcribe said testimony and
other incidents faithfully and accurately to the best of her
ability.
.Given under my hand this 2oth day of February; 1963.
S. L. FELLERS, Judge.
~

I, Walker R. Carter, Jr., Clerk of Courts for
the City of Roanoke, Virginia, do hereby certify
·that the foregoing stenographic copy or report of the testimony and other incidents of the trial in the case of American
Viscose Corporation v: City of Roanoke, was filed with me as
Clerk of said Oourt on February 20, 1963.
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WALKER R. CARTER, JR.
Clerk of Courts for the City or
Roanoke, Virginia .
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.A Copy-Teste:
H.

G~

TURNER, Clerk.
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