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V X R G I N I A : 

IN ~HE CIRCUIT COUR~ FOR THE COUNTY OF NOTTOWAY 

LUCILLE P. OVERTON, 
Plaintiff, 

v. 

JOSEPHINE FOWLER, M.D. 
1366 south Angell Street 
Providence, RI 02906 

andjor 
c;o Memorial Hospital 
111 Brewster Street 
Pawtucket, RI 02860 

.Defendant. 

. . 

. . 

At Law No. 

VAL I DATE CASE F'AF'E~::; 
;~pT • QOA00AA1~4~ 
DATE ~ ~;9;·'21;·98. TINE: ~0 :07 
~"'o'··C"£ ' . 1 ·:!c-li ... LCI•:·Ja~'1f14:~-~1C'i . 
I_. H •• • .a ,. ._. ._ -· ,. •-• • • - - .... •1-' 
ACCT ~ . OVERTON' LUC ILL P 

MOTION FOR JUDGMENT·=ir1T. : . $1:32 .0€1 

COMES NOW the Plaintiff, LUCILLE P. OVERTON, through her son, 

Horace E. Perdieu, acting as her attorney-in-fact, and b and 

through her undersigned counsel, B.G. Stephenson, and moves this 

court for judgment against Defendant JOSEPHINE FOWLER,. M.D., 1· n the 

amount of ONE MILLION AND 00/100 DOLLARS ( $1, 000, 000. 00) , plus 

interest, costs and allowable attorney's fees, and as gr,ounds 

therefor states as follows: 

I. JURISDICTION AND PARTIES 

1. This Court has jurisdiction pursuant to Va. Code 

§ § 8.01-328.1 and 17-123. The conduct alleged herein oc urred 

within Blackstone, Virginia in the County of Nottoway. DefJndant 

JOSEPHINE FOWLER, M.D. (hereinafter "Fowler") was named as a 

defendant in another action before this 

Blackstone Family Practice Center. Inc .. 

Law No. 97-59, which was initiated in 

Court styled Overton v. 
I 

et al., Nottoway iounty 

and transferred from the 
! 

circuit Court of Arlington County (Law No. 97-12). A voluntary 

nonsuit as to Fowler was entered on March 23, 1998 in that action. 

-1-



This action is commenced pursuant to Va. Code § § 8.01-380 and 

8.01-229(E) (3), and on the basis of other matters revealed to and 

discovered by Plaintiff since the voluntary nonsuit of Fowler, as 

more particularly described herein. 

2. Plaintiff, LUCILLE P. OVERTON, currently resides at 

Woodbine Rehabilitation and Healthcare Center, located at 2729 King 

Street, Alexandria, State of Virginia. She was formerly a patient 

and resident at HCMF corporation's "Heritage Hall-Blackstone" 

nursing home facility in Blackstone, Virginia, located at 900 South 

Main Street, City of Blackstone, Virginia (hereinafter 11Heritage 

Hall"). Heritage Hall is an institution established to provide and 

engage in providing shelter, food, and general and nursing care to 

sick, aged, and infirm persons. 

3. Fowler is a medical doctor who, at all times relevant to 

these proceedings, was a resident physician who was associated with 

and was training under the auspices of one Blackstone Family 

Practice Center, Inc. (hereinafter 11 Blackstone"), a medical 

professional corporation that was engaged in clinical practice. 

Plaintiff is now informed that in January, 1995, Blackstone had an 

. agreement with the Medical Colleges of Virginia of ·Virginia 

Commonwealth University (hereinafter 11 MCV 11 ), under which residents 

in the MCV program could carry out a clinical family practice 

rotation at Blackstone's offices. Plaintiff is informed and 

believes that Blackstone's assets were acquired by MCV in the 

summer of 1995 after the time of the conduct that is the subject of 

this action. One Charles I. Rosenbaum, M.D. (hereinafter 

"Rosenbaum") was one of Fowler's supervising physicians, and was 

also named as the attending physician to Plaintiff as shown on the 

2 
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Heritage Hall chart records. Plaintiff is informed and be ieves 

that Rosenbaum. was one of the partners in Blackstone, or was 

otherwise a principal thereof, at the time of Plaintiff's residence 

at Heritage Hall. Blackstone Was named as alternate physiclan to 
I 

Plaintiff as reflected in the Heritage Hall chart records. Fowler 

was an MCV student, and was conducting her family prlctice 

residency rotation under the auspices of and as a resident staff 

member of Blackstone and engaged in the acts and conduct comptained 

of herein in Blackstone, Virginia, within the jurisdiction of this 

Court. During the time period relevant to this action, n~mely, 
during January, 1995, Fowler held a·Tempo~ary License issued by the 

Commonwealth of Virginia Department of Health Professions Botrd of 

Medicine, namely, License Number 0116006024 issued to Fowler for 

her use as an Intern Resident. Her Temporary License in effrct in 

January, 1995 expired on June 30, 1995. Her Temporary Licenr.e was 

issued by the Board of Medicine pursuant to statutory author~ty of 

the Commonwealth of Virginia, namely, Section 54.1-2937 of the 

Virginia Code under criteria prescribed in that code secti n and 

other code sections of the Virginia Code·, including Section 54.1-

2961. 

4. Fowler now resides at 1366 South Angell Street, 

Providence, Rhode Island, 02906, and is engaged in her prof ssion 

at the Memorial Hospital of Rhode Island, 111 Brewster S reet, 

Pawtucket, Rhode Island, 02860. 

COUNT I: UNAUTHORIZED PRACTJ:CE OF MEDICINE 

5. Plaintiff is informed and believes that Fowler's 1/icense 

did not permit her to engage in the unsupervised practice of 

medicine at the Heritage Hall nursing home facility. Sectio154 • 1-

3 
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2961 of the Code of Virginia, 1950, as amended, as that section was 

in effect during January, 1995 provides, among other provisions, 

that a resident physician such as Fowler holding a temporary 

license "shall be responsible and accountable at all times to a 

licensed member of the staff." 

6. According to Section 54.1-2961 of the Code of Virginia, 

1950, as amended, as that section was in effect during January, 

1995, "interns and residents (such as Fowler] holding temporary 

licenses may be employed in a legally established and licensed 

hospital or other organization operating an approved graduate 

medical education program when their practice is confined to 

persons who are bona fide patients within the hospital or other 

organization or who receive treatment and advice in an outpatient 

department of the hospital" (emphasis added). 

7. The scope of Fowler's temporary license did not permit 

her to practice medicine outside of the Blackstone facility. 

However, Fowler practiced medicine during her family practice 

rotation at the Heritage Hall facility, which Plaintiff is informed 

and believes was not an organization operating an approved graduate 

medical education program and recognized as such. Fowler practiced 

medicine on several patients at the Heritage Hall facility, 

including Plaintiff, outside the ambit of her temporary license in 

violation of the laws of Virginia. Plaintiff is informed and 

believes that Medicare and Medicaid were billed for these 

unauthorized and unlawful services for the benefit of Fowler's 

employer. 

8. Fowler undertook to examine and treat Plaintiff without 

any express or implied consent from Plaintiff or from Plaintiff's 

4 
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authorized representative, namely, Horace Perdieu her attorne -in-

fact, and without their knowledge of the matters recited above, nor 

did Fowler attempt to put Mr. Perdieu on· notice thereof afte she 

undertook to examine and treat Plaintiff. 

9. Plaintiff has learned that at no time was Frwler 

supervised or advised by Plaintiff's attending physician Roseiaum, 

nor by any attending physician on Blackstone's staff concerning any 

aspect of Plaintiff's care. 

10. Fowler's unsupervised examinations and purported 

treatments of the patients at Heritage Hall, and her unsuperfised 

examinations and purported treatment of Plaintiff in particular 

were completely unauthorized and outside the statutory scopl and 

ambit of her temporary license to practice medicine, and 

constituted the unauthorized practice of medicine. 

11. As a direct and proximate result of Fowler's unauthorized 

practice of medicine and her failure to seek proper consemt to 

treat Plaintiff, Plaintiff suffered serious physical injurierl and 

permanent disabilities, including a hip that was so damaged that 

replacement surgery was required, during which surgical procedure 

she suffered cardiac arrest and she had to be resuscitated, an6 she 

has since required ongoing physical therapy and other merl ical 

attention and will so require in the future. . 

12. As a direct and proximate result of Fowler's unauthorized 

practice of medicine and statutory violation of the scope o~ her 

temporary intern-resident license and her failure to seek proper 

::::e::dt:e::::ta:~a:::~::~a;l::;:::: :::f:::: ::t::::e:h:ri::: 

future. I 
I 

5 
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13. As a direct and proximate result of Fowler's unauthorized 

practice of medicine and statutory violation of the scope of her 

temporary intern-resident license and her failure to seek proper 

consent to treat Plaintiff, Plaintiff incurred expenses for medical 

and other care, including physical therapy and rehabilitative 

services, continuing care in another health care facility, and 

constant medical attention, and she will continue to require such 

attention in the future, and she has sustained permanent injury and 

permanent disability. 

COUN'l' II: MEDICAL MALPRACTICE 

14. Plaintiff hereby realleges and incorporates by reference 

all of the allegations in Paragraphs One through Thirteen of this 

Motion for.Judgement as it fully sets out herein. 

15. Even if Fowler had been licensed to provide unsupervised 

medical treatment to Heritage Hall patients and had obtained:proper 

consent to treat Plaintiff, Fowler's actions during the course of 

her care of Plaintiff constituted medical malpractice in that she 

breached her duty to exercise and provide the requisite standard of 

care in prov~ding medical care for Plaintiff, and failed to provide 

the requisite examination, treatment, supervision and proper 

diagnosis of Plaintiff. Fowler's negligent failure in her duties 

in her treatment of Plaintiff directly and proximately caused 

Plaintiff to sustain serious physical and emotional injury as more 

particularly described in this count II. 

16. On or about January 4, 1995, Plaintiff, who was at the 

time 76 years of age, was accepted and admitted as a patient at 

Heritage Hall. Plaintiff was transferred to Heritage Hall from 

Johnston-Willis Hospital in Richmond, Virginia, having undergone 

6 
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surgery and treatment at that hospital for, among other conditions, 

a bowel obstruction. Her medical records, discharge and trahsfer 

records from Johnston-Willis Hospital were readily available ,o all 

medical personnel who would treat Plaintiff at Heritage Hall, 

including Fowler. In addition, Heritage Hall obtained it~ own 

medical history and conducted its own tests, as well l'ls an 

evaluation of Plaintiff at the time of her admission. This 

information was included in Plaintiff's medical charts at Heritage 

Hall and was readily available to any medical personnel who trlated 
I 

Plaintiff, including fowler. 

17. Plaintiff's medical records, discharge and tratsfer 

records from Johnston-Willis Hospital, and her Heritage HallJhart 

records indicated, inter alia, that Plaintiff was confuse and 

suffered from dementia to the extent that she was unable tojsign 

Heritage Hall admission documents, that she was restrain d at 

Johnston-Willis for her safety, that she required phyiical 

assistance at Johnston-Willis with bathing, dressing, eating) and 

toileting, that she was constantly confused and re~ired 

supervision at Johnston-Willis, that she had an unsteady gaitl and 

that she scored as having.the highest risk for falls on an initial 

Heritage Hall evaluation and on every weekly evaluation perfbrmed 

during her stay at Heritage Hall. This information was retdily 

available to any medical personnel who treated Plaintiff, including 

Fowler. 

18. On or about January 20, 1995, while unsuperv~sed, 

Plaintiff fell from her bed in her room at Heritage Hall ontb the 

floor, where she remained in a helpless state until discotered 
. . . I 

ly~ng on her left s~de by a member of the Her~tage Hall staff. 

7 
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19. At an earlier time of the same day, on or about January 

20, 1995, Plaintiff wandered out of Heritage Hall facility and was 

discovered after a period of time wandering unsupervised on a 

nearby city street. 

20. Heritage Hall staff requested a physician to examine 

Plaintiff after her fall, and contacted Blackstone-to advise that 

Plaintiff had fallen and needed medical attention. Fowler was 

dispatched to examine Plaintiff. 

21. Fowler conducted an improper and incomplete examination 

of Plaintiff, or failed to conduct any examination at all, and 

failed to diagnose any injury, and tersely stated in Plaintiff's 

chart that no treatment was required. · Fowler ordered no x-rays 

taken of Plaintiff, ignoring all of the medical indications 

therefor. Fowl~r made no other notations in Plaintiff's chart of 

any other examination and treatment, and Plaintiff has since 

learned that in fact no other treatment or examination was 

rendered. Furthermore, despite the notice in Plaintiff's medical 

records that Plaintiff was at high risk for falling, that Plaintiff 

suffered from dementia and had been restrained at Johnston-Willis 

Hospital, Fowler implemented no safety plan nor any safety 

measures, nor did she conduct an examination which took into 

account Plaintiff's documented communication deficit. She gave no 

orders for safety measures to either protect against falling or to 

prevent serious injury if she did fall, even after being on notice 

that Plaintiff had fallen, confirming the evaluation that she was 

at a high risk for falling. 

22. on or about January 21, 1995, the day after Plaintiff 

sustained the fall as described above, she fell a second time while 
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unsupervised in the Heritage Hall dining room, where she rem ined 

in a helpless state until discovered lying on her left side or the 

floor by a Heritage Hall staff member. 

23. Fowler was again summoned to examine and treat Plaintiff 

after this second fall. Again, Fowler conducted an impropek and 

incomplete examination, or failed to conduct any examinationl and 

failed to diagnose any injury, and again tersely stater in 

Plaintiff's chart that there was no apparent injury and that no 

treatment was required. She again gave no orders pertaining t~ any 

I 

I 

proper safety measures. 

24. Plaintiff's medical records indicate that Plaihtiff 

sustained a subcapital fracture of her left hip during one or both 

of her known falls at Heritage Hall on January 20 and 21, 19~5. 

25. After her second fall, Plaintiff's medical and 

psychological condition · drastically deteriorated. Plaiftiff 

complained of pain in her left leg, was noted in her chart br the 

Heritage Hall staff and by Fowler herself to be even more 

disoriented, sluggish, and confused than usual, and the Her~tage 

Hall nursing staff noted that Plaintiff wa·s consuming less food 

than was normal for her. Plaintiff's respiratory condition also 

deteriorated as a direct and proximate result of the hip inju and 

the subsequent immobility. However, Fowler failed to follow ~P in 

any meaningful ~ay on Plaintiff's condition. Fowler claims to have 

no independent r~collection of Plaintiff, and during both o, the 

incidents of falling described herein, Fowler failed to conduct a 

proper and thorough examination, taking into account Plaintlff's 

communication deficit, which would have revealed Plaintiff'J hip 

fracture. Fowler failed to order x-rays of the injured area 

9 

-9-



despite all of the medical indications for such x-rays, and did not 

attend to or properly investigate the source of Plaintiff's 

complaints of leg pain and injury. In spite of the records 

available to her which revealed that Plaintiff was at high risk for 

falling, that she had been found wandering outside the Heritage 

Hall facility, and being on notice that the evaluation of 

Plaintiff's high risk for falling was indeed accurate by virtue of 

the incidents herein described, Fowler made no attempt at any time 

to implement a safety plan, to seek, impose or direct orders to 

impose restraints either physically or by medication or other 

suitable methods to prevent another fall and foreseeable injury 

therefrom, did not provide for additional attention which would 

have taken into account Plaintiff's clearly documented 

communication deficit and need for constant supervision and 

assistance, nor did Fowler otherwise properly address the 

circumstances, being totally negligent and careless in her 

treatment of Plaintiff. 

26. At no time did Fowler properly document any examination 

or treatment of Plaintiff according to the medical standard of care 

in the local Blackstone community or in the Commonwealth of 

Virginia. 

27. On or about January 30 and 31, 1995, Plaintiff's son and 

attorney-in-fact, Mr. Horace Perdieu, visited Plaintiff, observed 

her condition and pressed Heritage Hall's staff for proper 

attention to Plaintiff. At that time, Heritage Hall contacted 

Blackstone, and Rosenbaum and one Dr. Damewood {another physician 

conducting his residency through MCV and Blackstone) initiated . 

their own examination of Plaintiff on or about the same date. 
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Their examination revealed that Plaintiff had probably suff red a 

hip fracture, and x-rays ordered by Dr. Damewood confirmed that she 

had indeed sustained a hip fracture, and Plaintiff was therJafter 

hospitalized. Due to the amount of time that she had been 

immobilized from the undiscovered hip fracture, Plain iff's 

available treatment options were limited. Plaintiff re~_irld and 

underwent surgery to replace her hip with a prosthesis. This 

remaining surgical option was dangerous for a person of Plain,iff's 

age and deteriorated condition, and during her hospitalizati~n and 

surgical treatment Plaintiff suffered cardiac arrest an4 was 

rescusitated by hospital personnel. 

28. One Dr. Barry w. Burkhardt, M.D., the surgeoj who 

examined and operated on Plaintiff at Johnston-Willis Hos~ital, 

noted that the fracture of Plaintiff's left hip had oc 

approximately ten days before, coinciding with her falls on J 

20 andjor January 21, 1995. 

29. Fowler entered into a physician-patient relati nship 

with the Plaintiff when she initiated her first examinatirn of 

Plaintiff, albeit without consent of the patient and without Ptroper 

authority to medically treat Plaintiff. 

30. Following the creation of this physician-pjtient 

relationship, Fowler was under a continuing duty under the ljws of 

Virginia to exercise reasonable care in the treatment of Pla~ntiff 

in light of her condition. The applicable medical standard o~ care 

required that Fowler use the reasonable care, skill, and leJrning 

as that of a reasonably prudent practitioner in the field of her 

medical practice or specialty in the local Blackstone communijy and 

in the Commonwealth of Virginia as a whole in attending, diag osing 
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and treating Plaintiff. 

31. Once Fowler undertook to examine and treat Plaintiff, she 

violated her duty to provide Plaintiff with reasonable care, and 

failed to properly examine Plaintiff andjor to diagnose her 

condition. Because of Fowler's negligent failure, Plaintiff's son, 

Horace Perdieu, was falsely advised that Plaintiff was in good 

condition. 

32. Fowler acted in a negligent and careless manner in 

violation of the laws of Virginia, in that she failed to adhere to 

the standard of reasonable care applicable to physicians within the 

local Blackstone community and the Commonwealth of Virginia as a 

whole after she undertook the treatment of Plaintiff. Fowler 

breached her duty of reasonable care to Plaintiff in that she 

failed to exercise reasonable care, properly attend, restrain, 

examine and diagnose Plaintiff whose known and documented condition 

required such action. 

3 3 . Plaintiff's condition gave rise to a special risk of 

injury when she was left unattended and unrestrained as a result of 

Fowler's misdiagnosis and utter failure to implement any safety 

measures or to develop a safety plan to reasonably protect 

Plaintiff from falling or to prevent serious injury if she did 

fall. Such a risk was compounded by Plaintiff's mental impairment 

which prevented her from understanding and appreciating the extent 

of her physical disability. Despite Fowler's knowledge of the 

special risks to Plaintiff, Fowler breached her duty of care by 

failing to provide orders for restraints or other safety measures 

necessary to eliminate or reduce such a risk. Fowler negligently 

failed to order the implementation of safety measures on behalf of 
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I 
Plaintiff, and negligently failed to take any reasonable steps to 

prevent the occurrences that caused Plaintiff to suffer sekious 

injury. 1 
34. Further, Fowler breached her duty of care in tha she 

failed to order the implementation of restraints or other slfety 

measures after Plaintiff's first fall, despite her knowledge that 

Plaintiff had wandered out of the Heritage Hall facility, and 

despite her knowledge that Plaintiff was documented as having a 
I 

high risk for falling and that Plaintiff had in fact fallen. 

Fowler's breach of duty proximately caused Plaintiff to fJll a 

second time. 

35. Further, Fowler breached her duty of care by failing to 

provide proper and adequate medical attention in diagnosin~ and 

treating Plaintiff's injuries after the injury was sustained. 

Fowler failed to properly observe Plaintiff's condition ,r to 

properly act on the condition she observed or should have observed, 

and Plaintiff consequently was left to suffer with a brok~n hi~ for 

approximately ten days before receiving any necessary me~ical 
attention. As a result of Fowler's negligent failure and 

consequent delay, Plaintiff's condition was exacerbated and 

Plaintiff was f~rced to suffer additional and considerable pai[ and 

suffering. . 

36. As a direct and proximate result of Fowler's brea~h of 

her duty toward Plaintiff, Plaintiff suffered serious phylical 

injuries and permanent disabilities, including a hip that wJs so 

damaged that relatively dangerous surgery was required, dlring 

which treatment her heart stopped and she had to be resuscit~ted, 
and she has since required ongoing physical therapy and lther 
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medical attention, and she will continue to require medical 

attention in the future and she has sustained permanent injury and 

permanent disability. 

37. As a direct and proximate result of Fowler's breach of 

her duty to Plaintiff, she suffered extreme physical pain and 

mental and emotional anguish and will continue to so suffer in the 

future. 

38. As a direct and proximate result of Fowler's breach of 

her duty to Plaintiff,. she incurred expenses for medical and other 

care, including physical therapy and rehabilitative services, 

continuing care in another health care facility, and constant 

medical attention and will continue to require such attention in 

the future. 

COUNT III: CONSCIOUS DISREGARD FOR PLAINTIFF'S WELLBEING 

39. Plaintiff hereby realleges and incorporates by reference 

all of the allegations in Paragraphs one through Thirty-Eight of 

this Motion for Judgement as it fully sets out herein. 

40. Fowler displayed such recklessness and negligence in her 

treatment of Plaintiff as to evince a conscious disregard for 

Plaintiff's wellbeing. Fowler's actions constituted a complete and 

total failure to meet the standard of care that she owed to 

Plaintiff as her physician. Before the first fall, it was reckless 

for Fowler. to ignore the myriad of indications in Plaintiff's 

medical records that Plaintiff was at a high risk for falling. It 

was reckless for Fowler to ignore the fact that Plaintiff suffered 

from dementia and could not communicate properly, and to fail to 

conduct a thorough examination given that fact. It was reckless 

for Fowler to fail to order x-rays or the implementation of any 
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safaty measures, and it was reckless for her, as a resident 

physician, to fail to seek any advice or supervision what,oever 

concerning the purported treatment and examination of Plaintiff. 

However, when Fowler's reckless negligence is coupled with thl fact 

that she was practicing completely outside of the statutoryjambit 

of her temporary license, took no different course of m dical 

action, nor sought any supervision or consultation witJ her 

supervisors after Plaintiff fell twice, her behavior displlys a 

conscious disregard for Plaintiff's wellbeing and the wellbe·ng of 

the other patients .that she treated .at Heritage Hall. 

WHEREFORE, Plaintiff moves this Court for judgment 

Defendant, Josephine Fowler, M.D., in the amount of ONE MILLION AND 

00/100 DOLLARS ($l,OOO,OOO.OO) in compensatory and exemflary 

damages, plus interest, costs and allowable attorney's fees and 

such other relief as this Court may deem proper. 

Stephenson ( ·B# 
Counsel for Plaintiff 
4157 Chain Bridge Road 
Fairfax, Virginia 22030 
Telephone: (703) 591-2470 
Facsimile: (703) 359-0638 

x:\deb\bryan\fowler.mfj 
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By Counsel 
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VIRGINIA: · 

IN THE CIRCUIT COURT OF NOTTOWAY COUNTY 

THE ESTATE JF LUCILLE P. 
OVERTON •. CE ceased 

Plaintiff. 

v. 

BLACKSTONE: FAMILY PRACTICE 
CENTER. INC •. CHARLES ROSENBAUM 
a/kla C.J. ROSENBAUM. M.D .• 
HCMF CORPCRATlON, tJa 
Heritage Hall Health Care, and 
JOSEPHINE F JWLER, M.C., 

Cefend:1nts. 

L.aw No.: CL-031 

PLAINTIFF'S OESIGNATlON OF EXPERTS 

COMES NOW the Pla1ntiff. The Estate of LUCILLE P OVERTON. by her 

attorney-in-fact Horace Perdieu. and her wnaersagnea counsel. 8 G Stepnenson. and 

nereoy designates Pla1nttff's experts pursuant to the Court•s Scheduling Oraer and as 

tCentified in pre .,,aus responses to lnterragatones propounded by the Defenaants 

Plaantrff designates as experts of P1aant1ff the part1es named in response to 

Interrogatories Jropounded by Defendant BlacKstone Family Pracuce Center. Inc. ana 

Responses to lnterrogatones propounded by Defendant HCMF Corporat,on, and aC1apts 

rhe answers se. ved by P1a1nt1ff on September 10. 1999 w1th respect to oath sets cf 

lnterrogatones. 

In repet1t1on tnereto. and supp1ement1ng these responses, P1a1ntaff states as 

follows 
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.Jonn Oliver Ma 1an, M 0 
3706 Howsen .'~venue 
F aarfax. VA 22C 30 
(703) 352 .. 3057 

804 r-4tl ? o:11t F-aro 

Dr. Mart1n is a physic1an who has ceen engaged 1n tne famlly pract1ce of 
medictne for aJ:proximately tnirty years, and is familiar with U'le proper care of patients 
and the elderty in hospitals ana nursing homes. His testimony and his expert op1nacns 
will be based u Jon his expenence as a famaly practtce pnys1oan· and Pla1ntlffs medical 
records and ott,er medical evtaence. 

Dr. Mart n 1S expected to testify about tne lac!< of provis1ons of a suitable care 
plan to prevent Plaintiff's falling or -wandering" while sne resided at Heritage Hall. He is 
expected to te~ bfy tnat the medacal and admass1on records indicate her propensity for 
falls. wnich WOLlld requ1re a suitaol~· care plan be established at the tirrie of the PlarntJtfs 

· admiSSIOn to tne facility and that' it was not provaaea. This plan should nave been 
created w1th 1nput from oath the Plainttfrs pnysic1ans and tne care facility. Furtner, ne 1S 
expected to op ne that Defendants Blackstone ana Rosenbaum snould have entered 
orders consistent witt\ Plaintiff's care needs, which were stated in both ner medlcal 
reccros and tht: records of tne assessments performed during the admissaon process cy 
the staff at Her tage Hall Defendants had access to tnese records. which serve to 
estaollsn tneir l~nowleage of tne Plaintiff's particular nsks. Dr. Martin is expected to 
testify that. acc:lrd1ng to tne medical community, when there is no record made of an 
examination or of treatment tnen it is assumed that ne1ther took place. Further, the 
delay that occLrred oetween Plaintiff's injury and proper diagnosis of the same prov1ded 
an opportunity for her lung congestion to develop. He as also expectea to testify to the 
impact of a nip prostnes1s on Plaintiff over her lifetime and the permanent nature of her 
inJury. and costs of medical care associated therewith. 

Dr. Mart1n is expected to testify that as Medical Director of Heritage Hall. ana as 
a member of tre Quality Assurance Committee, Defendant Rosencaum haa a 
responSibility to ensure proper aevelapment and implementatJan of such suitaole care 
plans Dr Mart n is expected to testify tnat Defenaant.HCMF·s porac,es conceming me 
implement~uior, of restra1rits are inconsistent .or. Martin is expected to optne that the act 
of advis1ng Pia nt1ff to .. ring for assistance .. 1f sne ever fell again falls far short of the 
standaro of ca1e in any ccmmun1ty 1n light of Plaintiff's known phySical and mental 
d1sabllit1es. He is expected to opine tnat ln cases involvtng a fractured hip the leg w111 
usually rotate c,utward, tl'ierecy presenting an easily detectaOle sign of injury. He is 
expecteel to op1ne that the x·rays whach were taken at Jonnston-Willis Hospital reveateo 
marked extern.ll rotation which 1S a defintte and obvious s1gn of h1p fracture wnicn would 
be obvious upc1n a rowtine exam,natton of the extrem1ty He tS expected to opine tnat Dr. 
Fowlers exam nat1on and treatment of Plairniff was nat in conformance witn the meaicat 
standard of ca1 e in ?ny commun1ty, and that tne subsequent e.x.am1nation by Dr. 
Damewood re' ealed patn on motion of Plaintiff's left hip, which should have alerted Dr. 
Fowler to the J: rooac•hty of a hlp fracture. that Or. Fowler as a resident snould have 
been under tne~ swper.;is1on of Defendants Rosenoaum and Blackstone, ano that 1t was 
negligent for Defendant Rosenbaum. as Platnti1fs anend1ng pnys1cian. to allow Or. 
Fawter to treat her campletety unsuper-~1sed. Dr Man1n 1s fu11her expecteo to test1fy 
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concerning the consequences oi and the ongoing medical problems associated wttn the 
fa,lure to detect a broken hip and leaving it unattended. As particularly relates to 
Pta1ntiff. Dr. Ma111n ts expected to opine that as a result of her immobility caused by the 
broKen hlp. Pia nttff developed congestion which requ1red further medication, and 
caused further .jeterioratian of Plaintiff's phys1cal condition and directly contncuted to 
Pla1nt1frs carcia1c arrest dunng tne precess of her cetng attended for ner broken nip at 
Johnston-Willis Hospttal. He ts expected to opine that the delay between tnJury and time 
of aiagnosis an~ lwed lung congestion to develop, making it necessart to operate on her 
wtltle tne lungs were congested. WhiCh greatly increases tne cnanca of complications 

Dr. Marttn 1S expectea to opine that it was negligent and improper practlce for 
Defendant Ros ~ntJaum to allow nis name to be designated as Plarntiff's ·anending 
physician'' on h ~r en art ana to never directly observe. examine, or treat Plaintiff and to 
delegate au treatment of Pla1ntiff to an unsupervised resident pnysician. He lS e.xpectea 
to op1ne that a . Jattenr s attending pnysician of record is ultimately responsible for me 
examination ana treatment tnat his patient receives. 

He 1S expecteo to ap,ne tnat tnere was ample indicat1an 1n Pla1nt1ff's records tnat 
she neeoed satety measures to prevent injury. and that 1eav1ng Plaintiff unattended 
sutlJecteo ner t1J sustaJntng Jn)ur.es which produced great pain and caused Plaintiff to 
suffer cantinutng pain Dr Mart1n is expected to testify about the costs of sustaining and 
recover1ng frorr an operation such as the one Plaintiff underwent, and the costs of 
ongoing renabi itatton and care associated therewitt1 Dr. Martin JS also expected to 
testify concemJ 19 tne permanency of Plaintiff's h1p injury, the effects of a permanent hip 
prostheSIS suet, as tne one requirea by Plaintiff after she was injured at Heritage Hall 
He is expected to optne that Detendants' failures directly and proximately causea 
Plaintiff physicc,t inJury, and ongoing pa1n and suffering. 

Rainald LetC:Ielr 1eyer: M.D. 
3405 St. Paul's Place 
Fatrfa.x. VA 22C 31 
(703} 591-756c 

Dr. Leid1~1meyer is expeeted to testify as to the same matters as Dr. Martin and to 
opine regard1n~1 those marcers cons1stent with Dr. Martin's opinions. In addition to 
supporting Or v1artin's testimony, Dr. Leidetmeyer is expectea to testify that the 
Defendant's mt!dical recorcs are devoid of any circumstances concerning the two falls 
the Plaintiff suf erea wh11e under the care and superv1S10n of the Defenaants; me 
records aa indi·:ate that one of tne falls occurred as the Plaintiff wandered the facility 
unsuperv1sea t y tne nurs1ng staff. Dr Leidelmeyer is further expected to opine tnat Dr 
Fowler's recorc s of tne e.x.am,nataans following eacn fall were not sufficiently aetailed. 
Spectfically, Dr Fowlers statements tnat there were·no tnjuries and that no treatment 
was required a e nat supported by any further aocumentatton about what kind of 
exammations, 1f any. she periormed and an what findings during tnese examinations ner 
conctuslans of 10 inJur,es were basect Furthermore, Dr ·Leidelmeyer is expected to 
testify tnat resuient phys&ctans are requtred to report and discuss all fino1ngs from any 
1nteract10n w1tn a pattent to tneir attending physician, 1n Dr. Fowler's case Dr. 
Rosenoaum 111asmuch as rnere is no record or evtdence of such conversation. he is 
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expected to cp1 1e that thts constitutes a serious aberration of accaptea standards and 
protocol of resident pnys1c1an train1ng programs. Dr. Leiaelmeyer is expected to testify 
that as result at Dr. Fowler's grossly tnaaequate records and her failure to report either 
fall, as requtred, 1t took approximately ten days or more and a request by the Plaintiff's 
concerned san Far Dr Rosenbaum to cause tne Plaintiff to be properly examined and 
aiagnosed, wh1·:t"l resulted 1n tne subsequent discc\tery of her fractl.lred hip. Dr. 
Leidelmeyer is :xpected to conclude that these facts plus the inadequate care, 
superviSion, an j precauttons of tne nursing staff to a mentally and physically impaired 
pattent reswltea in the P1aint1ff's unnecessary and prolonged suffering. Or. Leidelmeyer 
may also testif~ concerning matters tnat Dr. Burkhardt is expected tc cover as described 
tn his designatHJn. He is also ex.pected to testify regarding tne costs of medical care 
caused by Defe naants' conduct 

Attacnec hereto laceled ''Schedule A" is a Curnculum Vitae of Dr. Le1delmeyer 

Barry BurKnara . M 0 
P.O. Sox 3572: 
Richmonq, VA :!3235-0725 
(804) 320-1339 

Dr BurkllaC1t is the orthopedic surgeon wno performed hip surgery on Plaantiff 
wnen sne was ctdmitted to Johnston-Willis Hospital tn 1995 after receiving injuries at 
Heritage Hall. t-1s test1mony 1S expected to ce consistent with Plaintiff•s Johnston-Willis 
Hasp, tal Operat1ve Notes and otner of Pfaintifr.,s medical records produced in discovery. 
Dr. Burkhardt w1ll case his testimony and his expert op•n1ons upon his experience as a 
surgeon. h1s ph /SICa! examJnatJon.s. otlservat1ons, his treatment of Plaintiff. Plaintiff's 
med1cal record! and ather medtcal evidence 

Dr BurKr 1ardt is expectea to testify as to Plaintiff's condition upon her admittance 
to Johnston-Wil is Hospatal follow,ng the discovery of tt'\e injunes sne sustainea at the 
Oefenaant's fac1hty Dr BurKnarat 1S expected to tes.tify regarding the radiology repons 
ttlat pertain to u.e Pla1nt1ffs nip fracture. He is expected ta op~ne tnat Plaintiff suffered a 
displaced subCcLpital fracture of her left hip, as confirmea tly an examtnatian which 
induded x-rays, and tnat Plaint1ff required 1mmediate surgery in order to treat the 
fracture and to 'eceive a self-centenng response hip prosthesis cemented in place. 

Dr Burkt1ardt 1s expected to testtfy concerning the natwra and extent of Plamtifrs 
nrp fracture. ancl 1S expected to opine that tne displaced subcapital fracture of Plaintiffs 
left n1p 1S ccns1~tent w1tn 1n1urtes receaved from a fall or falls. Dr. Burkharot IS expected 
to op1ne that Plcuntiff's h1p fracture was swsta1ned approximately ten days to two weeks 
before surgery Funner. 11e is expectea to test1fy to the nature ana extent of the 
P1aint1trs nip fn:cture and tne effects of tnat fracture that shoulc:J ha~e been noticed by 
botn BlacKstone ana Rosencaum These effects 1ncJude pnysical detenoranon. chronic 
weaKness. and ung congest1on. Dr. Burkhardt 1s also expected to aptna that the delays 
1n the discovery proper diagnosts and subsequent treatment of the Plaintrtfs 111p 
frac:ure resulte<! 1n sertous comphcatJons. mcluding cardiac arrest whtle undergoing ntp 
replacement su1 gery In aCd1t1on. Dr. Burknarot 1S expectea to testtfy regarding tne type 
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of medical an:er t1on tt'1e Plaintiff requtred cons&stent wtth the medtcal records that nave 
been proviaed tJ the Defendants and the standard of care related thereto.- Dr. 
BurKnarcn·s test.mony is expected to include the casts of the Plainuff's treatment, the 
amount cf pain 3ssoaated witn a hip fracture, the permanent nature of the hLP 
prastnesis, and the ongoing need for rehabilitation 

F. Carlos Gonzatesi M.D. 
3700 Josepn Si ~wick Drive 
Fa1rfax. VA 220 33 
(703) 715-9700 

Or. Gan2a1es 1s expected to testify that the Defenaants failed to provide a 
suitable plan fa• the Plaintiff's care or a safe Jiving environment while she resided at 
Hentage Hall. Dr Gonzales 1S expected to op&ne that when tne Plaintiff was transferred 
from Johnston-\VIIIis Hospatal to t-leritage Hall her meaical records included a detailed 
Transfer Asses:;ment form This form indicated that tne Plaantiff requ,red constant 
physical assistance, supervision. and she had been posyed for safety, due to constant 
penoas of conf1. sian. Dr. Gonzales 1S expected to testify that tt'1e Plaintiff could not oe 
left atone safely He is further expected to testafy regarding Hentage HaWs patient 
assessment pol.cies ana procedures Dr. Gonzales is expected to opine that Hentage 
Hall policy is to 3ssess each patient on admission for safety risK. If the safety is a high .. 
rtsk. issue. the n Jrsing staff is required to fill out a Safety Device Assessment farm and 
notify the Direct:Jr of Nursing, at which point, a full assessment will be done on tne 
patient and a cc mprenens1ve care plan team will determine what type of safety measure 
is to be used as an appropriate care plan. Dr. Gonzales is expected to testify that the 
record does not contain evidence of any of these measures, wath exception of the 
Admassion Nursang Assessment Form. Further. he is expected to testify that following 
the Plaintaff's twJ falls no safety measures were taken. w1th the exception of a verbal 
warnang not to ~ et up again w1thaut assistance. Dr. Gonzales ts expected to test1fy that 
tnis not a realisltc corrective measure far a confused patient. In aadition, he is expectea 
to optne mat the: nursing staffs' performance as a whole was unacceptable and 
tnsuffictent oy a 1y standard in the med1ca1 profession.· · 

Attacnea nereto lat:Jeled ··schedule 8" is a Curnculum Vitae of Dr. Gonzales. 

Pttylis Corrigan 
4925 King So1o1non Drive 
Annandale. VA 22003 
{ 703} 425-9261 

Mary Jo Berne 
9104 F1snermans Lane 
Spnngftetd, VA 22153 
(703) 644-5166 

Ms. Carr gan and Ms. Berne are catn e.xpecteo to testtfy as to the stanaara of 
care which P!a111l1ff should ha~e rece1ved by Defendant HCMF CORPORATION 1n 1ts 
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fac:hty and that the proper care was not provided which was reasonably necessary to 
prevent the fall:; and resulting tnJury to the PtaintJff. Both suggest a care plan specific to 
Pta1ntrtrs risks :;hould have been instituted immediately upon her admiss&on to the 
Heritage Hall f~cility. and certainly after ner first fall. Eacn nave proposed possible care 
plans and are expected to op1ne tnat Defendant neglected to prov1de any su1table care 
plan that snoulcl have oeen devised and implemented far the Plaintiff. Both have tra1n1ng 
as Registered r Jurses and have wan<ed extens1vety in nursing homes and are familiar 
with standards 3nd practices 1n the operation thereof. Botn are expected to testify 
regarding those standards and practices and the failures of HCMF Corporation in 
relation to tne care of Plaintiff. They are both expected to testify regarding the cnarts 
related to Luoll! Overton and tne significance of the charting, and tne failures on the 
part of Defendant HCMF Corporation. as reflected in the cnarts mainta1!1ed cy 
Defendant HC~1F CcrporatLon. · 

Ms. Ota Power:i 
Deputy Director 
Virg1naa Beard ,lf Med&ctne 
L&censlng Depc rtment 
6606 West Bro.2d Street, 4th Floor 
Richmond, Virs 1n&a 23230 

Ms. Pov..ers or a Virginia Medical Board officer. of comparable expertise, 
des&gnated in her steaa. is expected to testify concerning the issuance of temporary 
licenses to prac:tice medicine in the Commonwealth of Virginia by the Board of 
Medicine's Licensing Department to resident physicians associated wtth an accredited 
medical schoct particularly tne Mecical College of Virginia. In addition. Ms. Powers or 
tne designatea officer JS expected tc optne about tne nature and scope of me temporary 
license. _and wr at JS perm.ittea by the Code of Virgtnia and regwl~tians promulgated by 
the Board pertc ining to pra.ctice of medicine l:ly a resicent p_hysrcian un~er tne·program 
of tne Medical ,;allege. Further testimony is expected ccnceming the restrictions that 
are rmposed or the licensee. whether supervision is required, ana to what extent tne 
resident physic an must be directly supervised wnile practicing under tne temporary 
l1cense. The P a1ntiff reser1es tne ngnt ta call ettner Ms. Powers or other public officials 
in their capacitr as public offic1ats charged with administrating the Virginia Board of 
Mediclne·s Re~tdent Physicxan Licensrng Program. 
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Robert M. Kruh~v'tz 
Woodbine Acc.Juntanc 
2729 King 5 tre ;t 
Alexandria, Vtr·]tnia 22302-4098 
(703) 836-883~. 

BQ4 i-413 P OS/11 F-3iQ 

Mr. Krul ~v1tZ 1S an accountant at the Woodb1ne Rehabilitation & Healthcare 
Center, whicn 1S tne factlity tne Plaintiff was transferred to fallowing her release from the 
hospital for the fractured hip she sustainea at Heritage Hall. Mr. Krulevitz is expected to 
testify regardin; the costs associated with the type of long term care needed by the 

· Plaintiff while she resieled at. the Woodbine facility following ·her hip fracttJre and 
swosequent htp replacement surgery. 

Plaantiff reserv.~s ner rignt to supplement these designations as may tle required. 

£ ) 
· I I 

~ r /'J 
phenson (VS # 8098) 

Counsel for Pl.lintiff 
4157 Chain Br dge Road 
Fairfax, Virgin' 3 22030 
Telepnone: (7~l3) 591-2470 
Facsim11e:· (70:3) 359-4738 
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CERTIFlCATE OF SERVICE 

1 nereoy certify that 1 caused a true and c~¥ copy ~e f ageing to oe sent 
via First Class, U.S. Ma1l, postage prepald, this4 ~ ! day of ., : 2001. to 
tne following· 

Lynne J. Fisce11a. Esqulre 
Lasa Kent Duley_ Esqu&re 
Denton & F1sce11a 
6630 West Broiid Street. Suite 290 
Rtcnmond. Virg1n1a 23230 
Telephone. (80~) 673-4004 
Facsimile: (804) 673-6555 
Counsel for H CMF CorporatiOn 
tla Hentage Hal Health Care 

S Elizabetn Pr arr. EsqLnre 
LeCia&r Ryan. F•.C. 
707 E. Ma1n St, eet. 1 1 th floor 
Richmond. Virs1nia 23219 
Counsel for Dr Rosenbaum & 
BlacKstone Far11ly Practice 

Mary M.H. Pndjy, Esquire 
Gaoaman. We::t & Filetti 
4501 Highwoocls Parkway, Suite 210 
Glen Allen, Vir~pnaa 23060 
Counsel far Dr Fowler 
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VIRGINIA: 

IN THE CIRCUIT COURT FOR NOTTOWAY COT.J1'iTY 

HORA.CE E. PERDIEU, as Administrator of 
The Estat.e of Lucille P. Overton, deceased 

Plaintiff, 

v. 

BLACKSTONE F Ai\IIIL Y PRACTICE CENTER, 
INC., et al. 

Defendants. 

MAR200f 
~- ~ i ... t: D 

\·. ·:.~ Notoway •:·. ! 
·,: .. ~ C. G. Ci~rk's 

At Law No.: ·cL-031 uiiice 
·~ .. 

... -· ---· .. 

DEFENDANTS BLACKSTONE FAl\'IILY PRACTICE CENTER, INC. AND 
CHARLES I. ROSENBAUl\'1, J.\II.D.'S l\'IOTION IN LIMINE TO EXCLUDE 

PLAINTIFF'S EXPERT WITNESS. RE11\f ALD LEIDELI\IIEYER. 1\II.D. 

COI\I.JE NOW defendants Blackstone Family Practice Center, Inc. ("Blackstone 

Family Practice") and Charles I. Rosenbaum, M.D. ("Dr. Rosenbaum"), by counsel, and 

submit the following as their motion in limine to exclude plaintiffs expert witness, 

Reinald Leidelmeyer, M.D.: 

Preliminarv Statement 

In the l\l!otion for Judgment, plaintiff alleges, among other things, that defendants 

Blackstone Family Practice, Dr. Rosenbaum and Josephine Fowler, !\II.D. committed 

medical malpractice. In his designation of experts, plaintiff identified Dr. Leidelmeyer 

to testify that defendants violated the applicable standard of care. Because Dr. 

Leidelmeyer failed to maintain an active clinical practice in defendants' specialty or a 

related field of medicine within one year of the date of the alleged medical malpractice, . 

as required by Virginia Code§ 8.01-581.20, Dr. Leidelmeyer is not qualified to testify as 
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an expert witness. Consequently, defendants' motion in limine to exclude Dr. 

Leidelmeyer must be granted. 

At all relevant times, Dr. Rosenbaum and Josephine Fowler, NI.D. were Family 

Practice physicians practicing at Blackstone Family Practice. Dr. Leidelmeyer never had 

specialty training in Family Practice Medicine. Leidelmeyer Deposition, at 15. 1 Dr. 

Leidelmeyer is not board certified in any specialty. Leidelmeyer Deposition, at 24. Dr. 

Leidelmeyer did not admit any· patient to a h9spital from 1994-present. Leidelmeyer 

Deposition, at 67. 

Dr. Leidelmeyer has worked at the Fairfax County Health Department from 1990-

present. Leidelmeyer Deposition, at 58-59. Dr. Leidelmeyer has always been a part-time 

employee at the Fairfax County Health Department and he has worked three days per 

week and four hours per day. Leidelmeyer Deposition, at 59-61. 

While working at the Fairfax County Health Department from 1994-1997, Dr. 

Leidelmeyer only performed pre-employment physicals2 and read the x-ray if there was a 

positive skin test. Leidelmeyer Deposition, at 66.3 While working at the Fairfax County 

Health Department from 1990-present, Dr. Leidelmeyer never saw any nursing home 

patients. Leidelmeyer Deposition, at 66. Nfore importantly, Dr. Leidelmeyer has not 

treated any patients for fractures since he began his employment with the Fairfax County 

Health Department in 1990. Leidelmeyer Deposition, at 78. Dr. Leidelmeyer candidly 

1 The relevant portions of Dr. Leidelmeyer' s deposition are attached hereto as Exhibit A. 
2 A pre-employment physical consists of .. Looking at the nose, looking at the ears, looking at the throat, 
feel for glands, listen to their heart, listen to their lungs. feel their abdomen. see their reflexes, take their 
blood pressure, do a general physical. Leidelmeyer Deposition, at 65-66. 
3 A positive skin test shows if a person has been in contact with or infected at any time with tuberculosis. 
Leidelmeyer Deposition, at 64. 
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admits that his job at the Fairfax County Health Department is different from that of a 

Family Practice physician. Leidelmeyer Deposition, at 67. 

Argument 

At all relevant times, Dr. Rosenbaum and Josephine Fowler, M.D. were Family 

Practice physicians practicing at Blackstone Family Practice. In the iVfotion for 

Judgment, plaintiff alleges that defendants committed medical malpractice in January 

1995. Moreover, Dr. Leidelmeyer is expected to testify that defendants failed to timely 

diagnose and treat. a nursing home patient's fractured hip. Leidelmeyer Deposition, at 

113. 

Virginia Code§ 8.01-581.20 provides, in pertinent part, that 

A witness shall be qualified to testify as an expert on the 
standard of care if he demonstrates expert knowledge of 
the standards of the defendant's specialty and of what 
conduct conforms or fails to conform to those standards 
and if he has had active clinical practice in either the 
defendant's specialty or a related field of medicine within 
one year of the date of the alleged act or omission forming 
the basis of the action. 

Virginia Code§ 8.01-581.20 (emphasis added). See also Fairfax Hasp. Sys .. Inc. v. 

Curtis, 249 Va. 531, 537 (1995). The treatment of patients is essential to the 

determination of whether or not a physician has a clinical practice. See Peck v. 

Tegtmeyer, 834 F. Supp. 903, 911 (W.D. Va. 1995). Furthermore, the Supreme Court of 

Virginia recently held that "[t]he purpose of the requirement in§ 8.01-581.20 that an 

expert have an active practice in the defendant's specialty or a related field of medicine is 

to prevent testimony by an individual who has not recently engaged in the actual 

performance ofthe procedures at issue in the case." Sami v. Yarn, 260 Va. 280, 285 

(2000) (emphasis added). The Sami court also held that "in applying the 'related field of 
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medicine' test for the purposes of§ 8.01-581.20, it is sufficient ifin the expert witness' 

clinical practice the expert performs the procedure at issue and the standard of care for 

performing the procedure is the same." Id. As set forth below, Dr. Leidelmeyer failed to 

maintain an active clinical practice in either defendants' specialty or a related field of 

medicine within one year of the date of the alleged medical malpractice in this case, as 

required by Virginia Code§ 8.01-581.20. 

A. Dr. Leidelmeyer did not have an active clinical practice in any 
specialty from 1994 .. present because he did not treat patients 
during that critical time period. 

The treatment of patients is essential to the determination of whether or not a 

physician has a clinical practice. See Peck, 834 F. Supp. at 911. In this case, Dr. 

Leidelrneyer did not treat patients within one year of the alleged medical malpractice. 

This is a critical flaw in Dr. Leidelmeyer' s qualifications. 

Specifically, Dr. Leidelmeyer has worked at the Fairfax County Health 

Department from 1990-present. Leidelmeyer Deposition, at 58- 59. While working at 

the Fairfax County Health Department from 1994-1997, Dr. Leidelmeyer only performed 

pre-employment physicals and read the x-ray if there was a positive skin test. 

Leidelmeyer Deposition, at 66. As a matter of law, the performance of pre-employment 

physicals does not constitute providing "treatment" to a patient. Because Dr. 

Leidelmeyer did not actually treat patients during the period of 1994-1997, he did not 

have an active clinical practice in any specialty within one year of the alleged 

malpractice, as required by Virginia Code§ 8.01-581.20. 
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B. Dr. Leidelmeyer did not have an active clinical practice in 
defendants' specialty within one year of the alleged malpractice. 

Assuming arguendo that Dr. Leidelmeyer had a "clinical" practice from 1994-

1997, he is still not qualified to testify regarding the applicable standard of care because 

Dr. Leidelman did not have an active clinical practice as a F ami1y Practice physician 

within one year of the alleged medical malpractice. Particularly, at all relevant times, Dr. 

Rosenbaum and Josephine Fowler, lVI.D. were Family Practice physicians practicing at 

Blackstone Family Practice. By contrast, Dr. Leidelmeyer has never had any specialty 

training in Family Practice medicine. Leidelmeyer Deposition, at 15. Moreover, Dr. 

Leidelmeyer is not board certified in any medical specialty. Leidelmeyer Deposition, at 

24. In fact, Dr. Leidelmeyer candidly admits that his job at the Fairfax County Health 

Department is different from that of a Family Practice physician. Leidelmeyer 

Deposition, at 67. In short, Dr. Leidelmeyer clearly did not have an active clinical 

practice in defendants' specialty, Family Practice medicine, within one year of the 

alleged medical malpractice. 

C. Dr. Leidelmeyer did not have an active clinical practice in 
in a related field of medicine within one year of the alleged 
malpractice. 

Assuming arguendo that Dr. Leidelmeyer had a "clinical" practice from 1994-

1997, he is still not qualified to testify regarding the applicable standard of care because 

Dr. Leidelman did not have an active clinical practice in a related field of medicine 

within one year of the alleged medical malpractice. In Sami, the Supreme Court of 

Virginia held that "the purpose of the requirement in § 8. 0 1-5 81.20 that an expert have an 

active clinical practice in the defendant's specialty or a related field of medicine is to 

prevent testimony by an individual who has not recently engaged in the actual 
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performance of the procedures at issue in the case." Sami, 260 Va. at 285. The Sami 

court also held that "in applying the 'related field of medicine' test for the purposes of§ 

8.01-581.20, it is sufficient if in the expert's clinical practice the expert performs the 

procedure at issue .... " Id. Dr. Leidelmeyer cannot satisfy this test. 

Dr. Leidelmeyer is expected to testify that defendants failed to timely diagnose and 

treat a nursing home patient's fractured hip .. Leidelmeyer Deposition, at 113. JY!ore 

importantly, in his job at the Fairfax County Health Department, Dr. Leidelmeyer has 

neither treated any patients for fractures since 1990 nor has he seen any nursing home 

patients since 1990. Leidelmeyer Deposition, at 66, 78. Because Dr. Leidelmeyer has 

not diagnosed and treated a fracture in a nursing home patient, the procedure at issue in 

this case, within one year of the alleged malpractice, he does not have an active clinical 

practice within a related field of medicine. See id. Consequently, Dr. Leidelmeyer 

cannot qualify as an expert ·witness. 

Conclusion 

In light of the foregoing, defendants respectfully-request that this Court grant their 

motion in limine to exclude plaintiff's expert witness, Reinald Leidelmeyer, M.D. 

CH.-\RLES I. ROSENBA Ul\11, IVI.D. and 
BLACKSTONE FAMILY PRACTICE 
CENTER, INC. 

By~~~,~ 
Counsel 
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Kelvin L. Newsome, Esq. 
S. Elizabeth Pharr, Esq. 
LeClair Ryan, P.C. 
707 East Main Street, 11th Floor 
Richmond, Virginia 23 219 
Telephone : (804) 783-2003 
Facsimile: (804) 783-2294 
Counsel for Blackstone Family Practice Center, Inc. 

and Charles l Rosenbaum, MD. 

CERTIDCATE OF SERVICE 

I hereby certify that a true copy of the foregoing was sent via facsimile and U. 

S. Mail, postage prepaid, this 27m day of March, 2001 to: 

B. G. Stephenson, Esquire 
4157 Chain Bridge Road 
Fairfax, _Virginia 22030 
Counsel for Plaintiff, Lucille P. Overton 

Lisa Kent Duley, Esquire 
Denton & Fiscella 
6630 West Broad Street, Suite 290 
Richmond, Virginia 23230 
Counsel for Defendant, HCMF Corporation, 
tla Heritage Hall Health Care 
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l 

2 

3 

4 

5 

6 

Page 15 

Tlu:ee months? 

A 'rhere r s three months missing. Maybe it 

was four months. Internal. medicine, surgery, 

obstetrics. I'm not sure of the -- it was the 

rotating internship, I think. 

And during·this rotating internship at 

7 Johnston-Willis, is it fair to say that there was 

8 no fam1ly practice training? 

9 

10 

11 

12 

13 

14 

15 

A 'rhere was no f~ly practice training 

at the time here in the United States. 

Q After you finished your rotating 

internship at Johnston-Willis, did you go on to a 

residency program? 

A 

Q 

No. 

Have you ever had any specific training 

16 in family practice medicine? 

17 

18 

A 

Q 

19 any sort? 

20 A 

No. 

Have you ever perfor.med a fellowship of 

Yes. Actual.ly to go back, I was a 

21 foreign graduate. And I had to make a living. 

22 But I also knew I was going to be drafted in the 

ESQUIRE DEPOSITION SER~CES (202) 429-0014 
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1 

2 

3 

Page 24 

Q But all the patients had tuberculosis, 

is that correct? 

A All the patients had tube:rc:ulosis. And 

4 hopefully those who were surgerized (sic:) didn't 

5 have any more, at least not in an infective 

6 stage. 

7 Do you have any certification as a 

8 gerontologist or geriatrician? 

9 

10 

A 

Q 

No. 

Do you have a board certification of 

11. any sort? 

12 

13 

14 

A 

Q 

A 

No. 

Have you ever sat for any boards? 

No. I worked to establish a board in a 

1.5 specialty. 

16 

17 

1.8 

19 

20 

21. 

22 

Q 

A 

Q 

Was that fam1ly practice? 

No. ~rgency medicine. 

After you completed your job at the 

Health Oepartmen t in Charlottesvi.lle, what did 

you do next? 

A I started a private general practice 

here in Fairfax. 

ESQUIRE DEPOSITION SER~CES (202) 429-0014 
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1 

2 

3 

4 

5 

6 

7 

a 

9 

Page 58 

Q Were you affi~iated with the Hea~th 

Department from 1990 to the present? 

A Yes. 

Q What were you doing in 1995 at the 

Hea~th Department? 

A I have no idea. Doing the e~inics and 

reading the x-rays. 

Q Have you ever retired from the practice 

of medicine? 

10 A We~~, I think today is -- or ~ast 

11 week. Because the Health Department has a 

12 re-organization going. I'm not included. Let's 

13 put it that way. 

14 When you so~d the clinic, did you 

15 retire? 

16 MR. STEPHENSON: Objection. 

17 THE WITNESS: No. I started 

18 working for the Hea~th Department. 

19 BY MR. NEWSOME: 

20 How many hours a week were you work~g 

21 at the Health Department in 1990? 

22 A I think it was maybe three days a week. 

ESQUIRE DEPOSI~ION SER~CES (202) 429-0014 
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Page 59 

1 Q At what Health Depa~tment we~e you 

2 wo~kinq? 

3 A Fai~fax County Heal.th Department. 

4 Q What was your job title? 

5 A I don't know. Physician. I don't 

6 know. I don't know if I had a title. Am I 

7 supposed to have a title? 

Q I'm just askinq if you had a title. 

A And I am asking I don't know if I 

8 

9 

10 

11 

had a title. 

Did you wo~k-th~ee days a week from 

12 1990 until year 2001? 

13 

14 

15 

16 

17 day? 

18 

A 

Q 

A 

Q 

A 

Yes. 

How many hours a day we~e you working? 

Either mol:ninq or -- mostly mornings. 

Are we talking three or four hours a 

Yes , something like that. Some evening 

19 clinics. And when others were on vacation or not 

20 available or whatever the setup was , I would fill 

21 in. 

22 Were you a full-time employee --

ESQUl:BE DEPOSl:'l'l:ON SERVICES {202) 429-0014· 
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1 

2 

3 

Page 60 

A No. 

Q Let me just ask my question. From 1990 

until 1997, were you a full-t±me employee at the 

4 Fairfax Health Department? 

5 MR. ST.EPHENSON: Objection. 

6 MR. NEWSOME: Let me rephrase the 

7 question. I don't know what your objection is, 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

counsel. 

BY MR. NEWSOME: 

Q Were you a full-time employee, 

Dr. Leidelmeyer, at the Fairfax County Health 

Department from 1990 to 1997? 

A 

Q 

basis? 

A 

Q 

A 

Q 

No. 

Were you working on an as-needed 

No. 

You were a part-time employee? 

Yes. 

Were you doing pre-natal clinics where 

20 you examined women and listened for heart tones 

21 for babies, is that what you were doing? 

22 A Yes, general pre-natal checkups. And 

ESQUIRE DEPOSITION SERVICES (202) 429-0014 
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Page 61 

1 l1sten1nq to the heart, that was part of that. 

2 ·What percentage of you: t1me was spent 

3 at the Fa1rfax County Health Department 

4 perfor.minq pre-natal checkups? 

5 

6 

7 

8 

9 

10 

11 

A 

Q 

Could you repeat that? 

Sure. What percentage of your time at 

the Fa1rfax County Health Department was spent 

doing pre-natal checkups? 

A Actually, I th1nk it was about, in the 

early years, was about SO percent. 

Let's go from 1994 to 1996. I just 

12 want to get a feel for exactly what you were 

13 doing. We can take it by year. Let' s take it by 

14 year. 

15 In 1994 what were your duties? First 

16 of all, were you still part-t1me in 1994? 

17 

18 

19 

20 

21 

22 

A 

Q 

A 

Q 

A 

I was always part-time. 

What were your duties back in 1994? 

I have no idea. 

What were you doing? 

How do you mean? In these cl1nics? 

Yes. 

ESQUIRE DEPOSITION SERVICES (202) 429-0014 
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Paqe 64 

1 would read the x-:ays. 

2 

3 

4 

5 

6 

7 

8 

9 

Q 

A 

What 1s a positive skin test? 

The skin test fo: if they have been in 

contact with or infected at any one t~ w1th 

tuberculosis. 

Q And if there was a positive skin test, 

you would read the x-:ay, is that correct? 

A 

Q 

Yes. 

What else were you doing? We have 

10 already talked about the pre-employment physicals 

11 for the newcomers and if they had a positive skin 

12 test, you would read the x-rays. 

13 We:e you doing anything else with 

14 respect to the newcomer clinic? 

15 A Well, the pre-employment physicals were 

16 not only for the newcomers. It was the fire 

17 department, people in the food industry, they got 

18 yearly checkups. And they would qet them through 

19 the Health Department. 

20 Other than the pre-employment physicals 

21 and looking at the positive skin tests, x-rays, 

22 were you doing anything else at the clinic in 

ESQUIRE DEPOSITION SERVICES (202) 429-0014 

-38-



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

"' 21 
\ 

\ 22 

\ 

Page 65 

1994? 

A I don't think so. 

Q In 1995 were you still doing the 

pre-employment physicals? 

A Yes.· :I was basically doing the same 

thing the last five years. 

Q Again, when you say the same thing, you 

were doinq pre-employment physicals and reading 

the x-rays if they were positive skin tests, is 

that correct? 

A 'rhat• s right. 

Q Were you seeing any patients at nursing 

homes? 

A No. 

Q From 1994 to 1997? 

A No. 

Q Tell me what these pre-employment 

physicals consisted of. What actually were you 

chec::ki.nq? 

A Looking at the nose, looking at the 

ears, looking at the throat, feel for glands, 

listen to their heart, listen to their lunqs, 

ESQUIRE DEPOSITION SER~CES (202) 429-0014 
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Page 66 

1 feel their abdomen, see their reflexes, take 

2 their blood pressure, do a general physical. 

3 While you were at the Fairfax County 

4 Heal.th Department, did you ever see any nursing 

5 home patients? 

6 

7 

A 

Q 

No. 

While you were at the Fairfax County 

8 Heal.th Department, did you ever train or 

9 supervise interns or residents? 

10 

11 

12 

13 

14 

15 

16 

17 

A 

Q 

No. 

You were just doing the physicals, is 

that correct, when you were at the Health 

Department from 1994 to 1997, and reading the 

positive skin tests, is that correct? 

A Yes. 

Q 

A 

Were you actually treating patients? 

Depending on the findings of the x-ray 

18 and so forth, I would write prescriptions for 

19 medications, prophylactic, anti-tuberculous 

20 antib£otics and other medications. 

21 

22 

Q Would the medications that you were 

prescribing, were those medications dealing 

ESQUIRE DEPOSI~ION SER~CES (202) 429-0014 
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Page 67 

1 specifical~y with tuberculosis? 

2 A Yes. Basica~~y, yes. 

3 Can we agree that your job at the 

4 Fairfax County Hea~th Department was different 

5 from a fami~y practice, fra.m a fami~y practice 

6 c~inic? 

1 A Yes. 

8 Back in 1994 did you have any active 

9 hospita~ privi~eges? 

10 A I a= an honorary member of the staff 

11 and I wi~~ have the privi~eges unti~ I die. 

Q 12 Were you active at any hospita~ in 

13 1994? 

14 A No. 

15 Q Were you active at any hospital in 

16 1995? 

17 No. A 

Q 18 Have you been active at any hospital 

19 from 1994 to the present? 

20 A Admitting patients, you mean? 

21 Yes. 

22 A No. 

ESQUIRE DEPOSITION SERVICES (202) 429-0014 
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Page 78 

1 Q Since you have been employed at the 

2 Fairfax County Health Department, have you 

3 treated patients for fractures? 

4 

5 

A 

Q 

No. 

Since you have been employed at the 

6 Fairfax County Health Department, have you given 

7 tetanus shots? 

8 A I don't give any injections in general. 

9 It's usually the nurse who does that, or other 

10 personnel. 

11 

12 

13 

14 

15 

Since you have been at the Fairfax 

County Health Department, have you ordered any 

tetanus shots? 

A No tetanus shots that I am aware of. 

Since you have been employed at the 

16 Fairfax County Health Department, have you ever 

17 taken any call? 

18 

19 

20 

21 

22 call. 

A 

Q 

A 

Q 

Call of what? 

Call? Have you been on call? 

For what? 

To cover the Health Department, on 

ESQUIRE DEPOSITION SER~CES (202) 429-0014 
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Page 113 

1 Or. Leidelmeyer Plaintiff's Designation of 

2 Experts. I wou~d like to have that marked as 

3 Leide~yer 20. 

4 (Leidelmeyer Deposition Exhibit 20 

S marked for identification by the 

6 reporter and attached.) 

7 BY MR. NEWSOME: 

8 

9 

10 

11 

12 

13 

14 

15 

in 

is 

this 

A 

Q 

A 

very 

Q 

A 

Doctor, what opinions are you offering 

case? 

What opinion? 

Yes. 

A failed diagnosis that was and usu~ly 

obvious. 

Is that the only 

Not supported in the records that an 

16 adequate examination was done. 

17 Aze you offering any other opinions in 

18 this case, Doctor? 

19 

20 

21 

A 

Q 

A 

I think that's enough •. 

When did MS. OVerton fracture her hip? 

I th.ink the very first ful she 

22 probably fractured her hip. 

ESQUIRE DEPOSITION SERVICES (202) 429-0014 
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VIRGINIA: 

HORA.CE E. PERDIEU, as Administrator of 
The Estate of Lucille P. Overton, deceased 

Plaintiff, 

v. 

BLACKSTONE F Ai\1IL Y PRA.CTICE CENTER, 
INC.; et al. 

Defendants. 

·· ... :· 

At Law No.: CL-031 

DEFENDANTS BLACKSTONE FAl\'llLY PRACTICE CENTER, INC. AND 
CHARLES I. ROSENBAUM, 1\'I.D.'S l\'IOTION IN LLlt/INE TO EXCLUDE 

PLAINTIFF'S EXPERT WITNESS. JOHN l\'IARTIN, 1\'I.D. 

COME NO\V defendants Blackstone Family Practice Center, Inc. ("Blackstone 

Family Practice") and Charles I. Rosenbaum, l\ILD. ("Dr. Rosenbaum"), by counsel, and 

submit the following as their motion in/imine to exclude plaintiffs expert witness, John 

Martin, M.D.: 

Preliminarv Statement 

Iri 'the 'Motion: for Judgment, p·lainti:ff alleges, among other things,. that . defendants 

Blackstone Family Practice, Dr. Rosenbaum and Josephine Fowler, M.D. committed 

medical malpractice. In his designation of experts, plaintiff identified Dr. Martin to 

testify that defendants violated the applicable standard of care. Because Dr. Martin failed 

to maintain an active clinical practice within one year of the date of the alleged medical 

malpractice, as required by Virginia Code§ 8.01-581.20, Dr. Martin is not qualified to 

testify as an expert witness. Accordingly, defendants' motion in limine to exclude Dr. 

Martin must be granted. 
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Dr. l\tlartin did not complete a residency or a fellowship. Martin Deposition, at 4. 1 

Dr. Martin is not board certified in any specialty. rviartin Deposition, at 6. Dr. Martin 

has been retired since 1987. Martin Deposition, at 4. rvlore importantly, Dr. Iviartin has 

not had an active clinical practice since 1987. Niartin Deposition, at 4, 7. 

Argument 

At all relevant times, Dr. Rosenbaum and Josephine Fowler, lVI.D. were Family 

Practice physicians practicing at Blackstone Family Practice. In the Motion for 

Judgment, plaintiff alleges that defendants committed medical malpractice in January 

1995. More specifically, plaintiff alleges that defendants failed ( 1) to prevent a nursing 

home patient from falling; and (2) to diagnose and treat a nursing home patient's 

fractured hip. 

Virginia Code § 8.01-581.20 provides, in pertinent part, that 

A witness shall be qualified to testify as an expert on the 
standard of care if he demonstrates expert knowledge of 
the standards of the defendant's specialty and of what 
conduct conforms or fails to conform to those standards 
and if he has had active clinical practice in either the 
defendant's specialty or a related field of medicine within 
one year of the date of the alleged act or omission forming 
the basis of the action. 

Virginia Code§ 8.01-581.20 (emphasis added). See also Fairfax Hasp. Svs .. Inc. v. 

Curtis, 249 Va. 531, 537 (1995). The treatment of patients is essential to the 

determination of whether or not a physician has a clinical practice. See Peck v. 

Tegtmeyer, 834 F. Supp. 903, 911 (W.D. Va. 1995). Furthermore, the Supreme Court of 

Virginia recently held that "[t]he purpose ofthe requirement in§ 8.01-581.20 that an 

1 The relevant portions of Dr. tvlartin' s deposition are attached hereto as Exhibit A. 
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expert have an active practice in the defendant's specialty or a related field of medicine is 

to prevent testimony by an individual who has not recently engaged in the actual 

performance of the procedures at issue in the case." Sami v. Varn, 260 Va. 280, 285 

(2000) (emphasis added). The Sami court also held that "in applying the 'related field of 

medicine' test for the purposes of§ 8.01-581.20, it is sufficient if in the expert witness' 

clinical practice the expert performs the procedure at issue and the standard of care for 

performing the procedure is the same." I d. 

To meet the requirements of Virginia Code§ 8.01-581.20 and qualify to testify as 

an expert regarding the applicable standard of care in this case, Dr. Martin must have had 

an active clinical practice in defendants' specialty or a related field of medicine within 

one year of January 1995. Dr. :Nlartin cannot meet this burden because he retired from 

the daily practice of medicine in 1987. Martin Deposition, at 4. More importantly, Dr. 

Martin admitted in his deposition that he has not had an active clinical practice since 

1987. Id. Specifically, Dr. Martin testified as follows during his deposition: 

Q. I'm trying to get a feel for what you do professionally. Again, you said 

you haven't had an active clinical practice since 1987. Is that correct? 

A. That's true, yes. 

Martin Deposition, at 7. Dr. :Nlartin's candid testimony that he has been retired since 

1987 and that he has not had an active clinical practice since 1987 is fatal to plaintiff's 

attempt to qualify Dr. Martin as an expert witness on the issue of the applicable standard 

of care. Accordingly, defendants' motion in limine to exclude Dr. :N!artin should be 

granted. 
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Conclusion 

In light of the foregoing, defendants respectfully request that this Court grant their 

motion in limine to exclude plaintiff's expert witness, John lV!artin, M.D. 

Kelvin L. Newsome, Esq. 
S. Elizabeth Pharr, Esq. 
LeClair Ryan, P.C. 
707 East Main Street, 11th Floor 
Richmond, Virginia 23 219 
Telephone: (804) 783-2003 
Facsimile: (804) 783-2294 

CHARLES I. ROSENBA Ul\'1, 1\'I.D. and 
BLACKSTONE FAIVIILY PRACTICE 
CENTER, INC. 

By~~~ 
Counsel 

Counsel for Blackstone Family Practice Centert Inc. 
and Charles l Rosenbaumt MD. 
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CERTIFICATE OF SERVICE 

I hereby certify that a true copy of the foregoing was sent via facsimile and U. 

S. ~tail, postage prepaid, this 27m day of March, 2001 to: 

B. G. Stephenson, Esquire 
4157 Chain Bridge Road 
Fairfax, Virginia 22030 
Counsel for Plaintiff, Lucille P. Overton 

Lisa Kent Duley, Esquire 
Denton & Fiscella 
6630 West Broad Street, Suite 290 
Richmond, Virginia 23230 
Counsel for Defendant, HCMF Co1poration, 
tla Heritage Hall Health Care 
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V I R G I N I A: 

IN THE CIRCUIT COURT 
FOR THE COUNTY OF NOTTOWAY 

"\ 

(Removed from Arlington county circuit Court) 

- - - - - - - - - - - - - - -x 
LUCILLE P. OVER~ON, 

Pl-aintiff 

vs. 

BLACKSTONE FAMILY PRACTICE 
CENTER, INC., et al., 

Defendants 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

- - - - - - - - - - - - - - -x 

Nottoway county 
At Law No. 97-59 

Arlinqton county 
At Law No. 97-12 

Thursday, September 3, 1998 
Fairfax, Virginia 

Deposition of 
JOHN MARTIN, M.D. 

called for examination by counsel for the defendants, 
pursuant to notice, in the office of Ollen, Carleton, 
Evans & Wochok, 4031 University Drive, Fairfax Virginia, 
22030, commencing at 11:20 o'clock a.m., before M. I 
Louise Comninaki, a Notary Public for the Commonwealth 
of Virginia, when were present on behalf of the 
respective parties: 

Reported by: M. Louise Comninaki 

ACCURATE STENOTYPISTS, INC. 
(703) 691-0480 1 (703) 273-9367 

P.O. Box 485, Fairfax, Virginia 22030 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

4 

Okay. A 

Q Are you taking -- well, would you state your 

name, please? 

A John o. Martin. 

Q Are you taking any medication today that 

would prohibit you from giving truthful responses? 

A No. 

Q What is your office address? 

A I don't have an office. I'm retired. 

Q Okay. When did you retire? 

A 1987. 

Q All right. When you retired, did you see 

patients after 1987? 

A Not for pay, no. Just as volunteer things. 

I still have my license, though. I still have a full 

Virginia medical license. 

Q Okay. You see no patients for pay, so you 

don't have -- you haven't had an active clinical 

19 practice since 1987. Is that true? 

20 

21 

22 

23 

A 

Q 

A 

Q 

That's true, yes. 

What is your date of birth, Doctor Martin? 

June 12, 1927. 

What is your Social Security Number? 
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6 

1 

2 

3 

A 

Q 

You rotate through all the specialties, yTs. 

Tell me a little bit about that internshi~. 

MR. STEPHENSON: In what respect? 

4 BY MR. NEWSOME: 

5 Q I want you to describe to me what rotatiors 

6 you did in that year period, to the extent you recall. 

7 A Well, it's one year, and we rotated through 

a surgery, pediatrics, medicine, emergency room, 

9 obstetrics. I guess that was all. 

10 Q Did you go through a residency program? 

11 A No, I did not. 

12 Q Did you go through a fellowship? 

13 A No. No, _ I went directly, after I finished 

14 internship, to work in the clinic at Fort Myer. 

15 Q Okay. I will ask you about that. Are you 

16 certified as a geriatrician? 

17 A No, I am not. 

18 Q Do you have any board certifications, Doct~r? 

19 A No, I don't. When I started practice, they 

20 didn't have certification in family practice. 

21 Q And just so I can be clear, you are not board 

22 certified in any specialty? 

23 A No, no. 

I rl~ 
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7 

1 Q I'm trying to get a feel for what you do 

2 professionally. Again, you said you haven't had an 

3 active clinical practice since 1987. Is that correct? 

4 A That's true, yes. 

5 Q Are you doing anything medically related 

6 today? 

7 A The only thing I do is seeing friends and 

8 relatives and people on the softball team. I play in a 

9 softball league, and I am always seeing people injured 

10 in softball games. This is mostly elderly players and 

11 there are a lot of injuries. That's the extent of it. 

12 Q Has it been -- I'm sorry. Go ahead. 

13 A Up until two years ago, I was on the Human 

14 Rights Committee at the Northern Virginia Training 

15 Center for the Retarded. 

16 I mean, I wasn't directly involved in the 

17 medical .decisions except that·~e examined the medical 

18 decisions particularly as regards drugs and restraints 

19 and that sort of thing. The committee did that. I was 

20 chairman for a couple years. 

21 Q What was that committee called, again? 

22 A Human Rights Committee. 

23 Q And you didn't actually treat patients? 
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VIRGii'ITA: 

IN THE CIRCUIT COURT FOR NOTTO\V A Y COUNTY 

HORACE E. PERDIEU, ADl\'1INISTRATOR OF 
THE ESTATE OF LUCILLE P. OVERTON, 
DECEASED 

Plaintiff, 

v. 

BLACKSTONE FAJ.'\'Ill..Y PRACTICE CENTER, 
INC., 

CHARLES I. ROSENBAUl\'1, 
alk/a C.I. ROSENBAUl\'1, M.D., 

JOSEPHINE FO\VLER, l\'1.D. and 

HCl\'IF CORPORATION, t/a 
P.ERITAGE HALL HEALTH CARE 

Defendants. 

At Law No.: CL-031 

DEFENDANTS BLACKSTONE FAl\'IILY PRACTICE CENTER, INC. AND 
CHARLES I. ROSENBAUJ\'1 .. 1\'I.D.'S 1\'IOTION FOR SUl\'IMARY JUDGl\'IENT 

CONIE NOW defendants Blackstone Family Practice Center, Inc. ("BFPC") and Charles 

I. Rosenbaum, !vLD. ("Dr. Rosenbaum"), by counsel, and submit the following as their Motion fo 

Summary Judgment. 

PRELil\'IINARY ST . .c\TEMENT 

In his Motion for Judgment, plaintiff alleges, among other things, that defendants Dr. 

Rosenbaum and BFPC committ~d medical malpractice. In Plaintiffs Designation of Experts, 

plaintiff identified two expert witnesses, John 0. Martin, M.D. and Reinald Leidelmeyer, M.D., to 

testify that defendants BFPC and Dr. Rosenbaum violated the applicable standard of care. 
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Because Dr. Martin and Dr. Leidelmeyer failed to maintain an active clinical practice within one 

year of the date of the alleged medical malpractice in the field ofF amily Practice medicine or a 

related field of medicine, as required by Virginia Code§ 8.01-581.20, Dr. l\t!artin and Dr. 

Leidelmeyer are not qualified to testify as expert witnesses. 1 Consequently, plaintiff's claims must 

fail as a matter of law because he does not have an expert witness to testify that defendants BFPC 

and Dr. Rosenbaum were negligent. 

ARG~IENT 

Virginia law is clear that in order to recover for medical malpractice, the plaintiff 

ordinarily must prove through the use of expert testimony the applicable standard of care, a 

deviation from that standard, proximate causation, and damages. Rogers v. Marrow, 243 Va. 

162, 167 (1992). Exceptions exist in those rare cases in which a health care provider's act or 

omission is clearly negligent within the common knowledge of laymen. Raines v. Lutz, 231 Va. 

110, 113 n 2 (1986). This is a complex medical malpractice case and there is absolutely nothing 

in the record to suggest that this narrow exception should apply here. 

In his Motion for Judgment, plaintiff alleges that defendants committed negligence in 

January 1995. Motion for Judgment, at~~ 17, 18, 20, 21, 23, 45-53, 67. Because Dr. Martin and 

Dr. Leidelmeyer cannot, as a matter of law, qualify as expert witnesses, plaintiff has no expert 

witness to testify that defendants BFPC and Dr. Rosenbaum committed medical malpractice. As 

the Virginia Supreme Court has consistently held, this omission is fatal in a medical malpractice 

case. See, e.g., Lutz, 231 Va. at 113. Consequently, plaintiff cannot establish that defendants 

1 Defendants' Motion for Sunumuy Judgment is filed with this Court in anticipation of the Court's holding that 
Drs. Martin and Leidelmeyer are not qualified to testify as expert witnesses in this case. Defendants' arguments 
that Drs. Martin and Leidelmeyer are not qualified as expert witnesses are more fully set forth in defendants' 
Motions in Limine to exclude Plaintiff's Expert Witnesses, John D. Martin, M.D. and Reinald Leidelmeyer, M.D. 
which were previously forwarded to this Court. 

2 
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committed medical malpractice as a matter of law and defendants' N!otion for Summary Judgmen 

should be granted. 

CONCLUSION 

In light of the foregoing, defendants respectfully request that summary judgment be 

entered in their favor on plaintiff's claim of medical malpractice. 

Kelvin L. Newsome, Esquire 
S. Elizabeth Pharr, Esquire 

BLACKSTONE F AL~ Y PRACTICE CENTER, 
INC. and 
CHA.RLES I. ROSENBAUN!, M.D 

By e/. '/;(J:~~ 
Of Counsel 

LECLAIR RYAN, a Professional Corporation 
707 E. IY!ain Street- 11th Floor 
Richmond, Virginia 23219 

3 
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CERTIFIC • .\TE 

I hereby certify that a true copy of defendants' Motion for Summary Judgment was sent 

via facsimile and U.S. Mail, postage prepaid, this J~ day of March, 2001 to: 

B. G. Stephenson, Esquire 
4157 Chain Bridge Road 
Fairfax, Virginia 22030 
Counsel for Plaintiff 

Lynne J. Fiscella, Esquire 
Lisa Kent Duley, Esquire 
Denton & Fiscella 
6630 West Broad Street, Suite 290 
Richmond, Virginia 23230 
Counsel for Defendant, HCMF Corporation, 
t!a Heritage Hall Health Care 

4 
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VIRGINIA: 

IN THE CIRCUIT COURT FOR NOTTOWAY COUNTY 

HORA.CE E. PERDIEU, ADlVITNISTRATOR OF 
THE ESTATE OF LUCILLE P. OVERTON, 
DECEASED 

Plaintiff, 

v. 

BLACKSTONE F ANfiL Y PRACTICE CENTER, 
INC., 

CHARLES I. ROSENBAUM, 
a/k/a C.I. ROSENBAIDv!, M.D., 

JOSEPHINE FOWLER, M.D. and 

HCMF CORPORATION, t/a 
HERITAGE HALL HEALTH CARE 

Defendants. 

AtLawNo.: CL-031 

DEFENDANTS CHARLES I. ROSENBAUM:, 1\'I.D. AND BLACKSTONE 
FAlVIILY PRACTICE CENTER, INC.'S lVIOTION FOR SUJ.\m'IARY 

JUDGMENT OF PLAINTIFF'S CLAIM THAT 
DEFENDANTS VIOLATED 42 U.S.C. 3 

. COME-NOW Defen~antS~ Charles I. R<?senbaum, M.D. ("Dr. Rosenbaum") 

and Blackstone Family Practice Center, Inc. ("BFPC"), by counsel, pursuant to Rule 

3: 18 of the Rules of the Virginia Supreme Court, and move for entry of summary 

judgment and dismissal of plaintiffs claim that Dr. Rosenbaum and/or BFCP violated 

42 U.S.C. § 1395i-3. In support of their Motion, Defendants state as follows: 

1. In his Motion for Judgment, plaintiff alleges that Dr. Rosenbaum and 

BFPC committed medical malpractice by violating 42 U.S. C. § 1395i-3. 
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2. Contrary to plaintiff's contentions, however, the statute does not provide 

a private right of action for grievances or allegations of medical malpractice by nursing 

home residents or their survivors. 

3. Instead, 42 U.S. C. § 1395i-3 provides that a nursing home resident is 

directed to report grievances to a state agency that investigates allegations and holds 

individual hearings based on allegations reported by residents. 42 U.S. C. § 1395i· 

3(g)(C). In other words, the statute neither provides a private right of action for 

medical malpractice allegations nor does it provide any additional remedy other than 

appealing to a state agency to investigate grievances. Accordingly, defendants' motion 

for summary judgment must be granted. 

WHEREFORE the defendants respectfully respect that summary judgment be 

entered in their favor and plaintiffs claim that Dr. Rosenbaum and BFPC violated 42 

U.S.C. § 1395i-3 be dismissed. 

CHARLES I. ROSENBAUJ\1, M.D. 
AND 
BLACKSTONE FAMILY PRACTICE 
CENTER, INC. 

By d_ · 'biy)u!h fJiwA. 
Counsel 

Kelvin L. Newsome, Esq. (VSB 34478) 
S. Elizabeth Pharr, Esq. (VSB 44439) 
LeClair Ryan, P.C. 
707 East Main Street, 11th Floor 
Richmond, Virginia 23219 
(804) 783-2003 
Facsimile (804) 783-2294 
Counsel for Blackstone Family Practice Center, Inc. 

and Charles !. Rosenbaum, MD. 

-2-
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CERTIFICATE OF SERVICE 

I hereby certify that a true copy of the foregoing Motion for Summary Judgment 

of Plaintiff's Claim That Defendants Violated 42 U.S.C. § 1395i-3 was sent via 

Facsimile and U. S. Mail, postage prepaid, this IS'~ay of March, 2001 to: 

B. G. Stephenson, Esquire 
4157 Chain Bridge Road 
Fairfax, Virginia 22030 
Counsel for Plaintiff, Lucille P. Overton 

Lynne J. Fiscella, Esquire 
Lisa Kent Duley, Esquire 
Denton & Fiscella 
6630 West Broad Street, Suite 290 
Richmond, Virginia 23230 
Counsel for Defendant, HClv!F Corporation, 
tla Heritage Hall Health Care 
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DENTON 
& FISCELLA 
WEST BROAD STREET 

SUITE 290 

!MONO, VIRGINtA 23230 

TEL: !8041 1173·4004 

FAX: !8041 673-6555 

VIRGIN lA: 

IN THE CIRCUIT COURT FOR NOTTOWAY COUNTY 

ESTATE OF LUCILLE P. OVERTON, 
Plaintiff, 

v. 

BLACKSTONE F Al\'IIL Y PRACTICE 
CENTER, INC., CHARLES J. ROSENBAUIVI, 
a/k/a C.J. ROSENBAUM, M.D., and 
HClVIF CORPORATION, 
t/a Heritage Hall Health Care, 
Defendants. 

LAW NO.: CL-031 

DEFENDANT HCMF CORPORATION t/a HERITAGE HALL HEALTH CARE'S 
MOTION IN LIMINE AND MOTION FOR SUIVIMARY JUDGlVIENT 

COMES NOW, defendant, HCMF Corporation, t/a Heritage Hall Health Care, by 

counsel, and moves this Court in limine to exclude plaintiffs experts, Phyllis Marie Corrigan, 

Mary Jo Berne and John Martin, N!.D., as to this defendant on the grounds that plaintiffs experts 

did not have an active clinical practice in defendant's specialty or related field of medicine 

within one year of the date of the alleged malpractice as required by Section 8.01-581.20 of the 

·Code of Virginia, 1950, as amended and tQ exclude plaintiff's expert F. Carlos Gonzales, M.D. 

on the grounds that he testified that this defendant could not have prevented the plaintiffs fall. 

Finally, this defendant will move this court to grant summary judgment on the grounds and for 

the reasons set forth below: 

1. This is a medical malpractice action in which plaintiff alleges that she received 

medial care which did not comply with the standard of care while she was a resident at Heritage 

Hall, a long term residential nursing care facility, from January 4 through January 31, 1995. 
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DENTON 
~ FISCELLA 
•VEST BROAD STREET 

SUITE 290 

•IOND, VIRGINIA 23230 

·e:L: 18041 673·4004 

'A.'<: 18041 673·6555 

Specifically as to this defendant, plaintiff alleges that Heritage Hall failed to implement a 

suitable care plan or safety procedures to prevent plaintiff from falling and injuring herselfj 

2. On February 10, 2001, plaintiff designated expert witnesses expected to testify at 

trial. (See Plaintiff's Designation of Experts attached as Exhibit A.) Two nurses, Mary Jo keme, 

R.N. and Phyllis Corrigan, R.N., and. two physicians, Dr. John 0: Martin and Dr. F. farlos 

Gonzales, were designated by plaintiff to testify at trial as to the failure of this defen1ant to 

comply with the standard of care. 

3. Defendant has deposed each of these \Vitnesses. (See selected pages of the 

I 
deposition of Mary Jo Berne, R. N., attached as Exhibit B, selected pages of the depositfon of 

Phyllis Corrig~, .R.N., attached as Exhibit C, selecte~. pages of the deposition of Dr. t~i~ 
attached as Exhibit D and selected pages of the depositton of Dr. Gonzales attached as Exhibit 

E). 

4. Section 8.01-581.20 of the Code of Virginia, 1950, as amended, provides hat a 

·witness shall be qualified to testify as ~n expert on the standard of care if he demonstrates xpert 

knowledge of the standard of the defendant's specialty and of what conduct conforms or f~ils to 

conform to those standards and if he has had active clinical practice in either the defenfant's 

specialty or a related field of medicine within one year of the date of the alleged act or om~ ssion 

forming the basis for the action. 

5. Plaintiff has designated Mary Jo Berne, R.N. as an expert to testify at trial that 

this defendant failed to provide proper care "which was reasonably necessary to prevent tht falls 

and resulting injury to the plaintiff." (See Exhibit A.). Jvls. Berne testified in her deposition that 
. I 

I 

the last time she actively engaged in the clinical practice of nursing was in 1988 or 198~ (See 

Exhibit B., pp. 3-4). Since that time she has taken care of two hospice patients, she has asSessed 
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DENTON 
& FISCELLA 

11 WEST BROAD STREET 

SUITE 290 

HMOND, VIRGINIA 23230 

TEL: 18041 673·4004 

FAX: 18041673·61155 

patients for nursing home or hospice placement and she has consulted with lawyers for chart 

reviews (See Exhibit B, pp. 4-5). Ms. Berne has not been employed by a nursing home since 

1980 (See Exhibit B, p. 18). Ms. Berne did not have an active clinical nursing practice in a 

nursing home or long term residential care facility within one year of January 199 5. 

6. Plaintiff also designated Phyllis Corrigan, R.N. as an expert witness expected to 

testify at trial that this defendant failed to provide proper care ~'which was reasonably necessary 

to prevent the falls and resulting injury to the plaintiff." (See Exhibit A). Ms. Corrigan testified 

in her deposition that she has never \Vorked in a nursing home or long term residential care 

facility. All of her nursing experience has been in a hospital or acute care setting (See Exhibit 

C, pp. 9-10). Ms. Corrigan has never had an active clinical practice in the defendant's specialty 

of long term residential nursing care or a related field of medicine. 

7. Plaintiff designated Dr. Martin to testify primarily as to the p~ysician and 

physician practice group defendants but also designated him to testify against this defendant. Dr. 

Martin testified in his deposition that he retired in 1987 and has not had an active clinical 

practice since that time.· (See Exhibit D, p. 4). Dr. Martin has never had an active clinical 

practice in the defendant's specialty of long term residential care and has had not active clinical 

practice since 1987. 

8. Defendant moves the Court to exclude Nurses Berne and Corrigan and Dr. lvlartin 

from testifying at trial as expert witnesses on the grounds that they have not had an active 

clinical practice in either the defendant's specialty or a related field of medicine within one year 

of the medical treatment at issue in this action. Lawson v. Elkins, 252 Va. 352, 355 (1996); 

Fairfax Hospital Svstem. Inc. v. Curtis, 249 Va. 531, 537 (1995). 
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I 

I 

9. Plaintiff has also desiQnated Dr. F. Carlos Gonzales to testify that this detendant 

"failed to provide a suitable plan for-the Plaintiffs care or a safe living environment wtle she 

resided at Heritage Hall." (See Exhibit A) During his deposition, Dr. Gonzales testi,ed that 

there was nothing that Heritage Hall could have done differently that would have preven,ed Ms. 

Overton from falling. (See Exhibit E, p. 37.) He further testified that he had no opinion with 
. I 

regard to whether there were precautions that should have been taken that were not. ~e said, 

"Accidents can happen." (See Exhibit E, p. 36.) Finally, Dr. Gonzales testified that he couldn't 

say that Mrs. Overton would not have fallen if a different life care plan had been devl[loped. 

(See Exhibit E, p. 39.) 

9. If the Court excludes Nurses Berne and Corrigan and Drs. Martin and G, nzales 

from testifying at trial, defendant then moves the Court to grant it summary judgment on the 

grounds the plaintiff cannot prevail in this medical malpractice action without expert tes imony 

on the issue of what is the standard of care for the treatment of residents in a lonl term 

residential care facility and whether that standard of care has been breached by this deflndant. 

Raines v. Lutz, 231 Va. 110, 113 (1996). 

10. The plaintiff has also alleged a cause of action for breach of contrac, as to 

Heritage Hall. In the breach of contract allegation, plaintiff asserts that Heritage Hall acted in a 

negligent and careless manner towards plaintiff, therefore, failing to adhere to its projise of 

reasonable care and caution in its treatment of the plaintiff. Plaintiff alleges defendant, Hlritage 
. I 

Hall, failed to provide plaintiff with the care that it had contracted to provide. The ptintiff 

clearly needs an expert to testify that reasonable care and caution were not administered ~o 1v1s. 

Overton. If the above named experts are prohibited from testifying, clearly the brehch of 

contract action fails as well. 

4 
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11. Finally, plaintiff has alleged a breach of statutory duty against the defendant, 

Heritage Hall. Specifically, plaintiff alleges that defendant, Heritage Hall violated Section 32.1· 

138 of the Code of Virginia, 1950, as amended. No private cause of action stems from this code 

section. "It shall be the responsibility of the Commissioner to ensure that the provision of this 

section and the provisions of section 3 2.1-13 8.1 are observed and implemented by nursing home 

facilities." Section 32.1-138(0), Code of Virginia. In addition, the plaintiff further alleges that 

the defendants violated federal law 42 USC § 1395i-3. Again, no private cause of action arises 

from this code section. The remedies noted throughout the code . section are limited to the 

discretion of the Secretary of Health and Human Services. (See 42 USC § 1395i·3 (f), (h)(B), 

attached as Exhibit F.) 

WHEREFORE, defendant moves the Court to exclude Nurses Berne and Corrigan and 

Drs. Martin and Gonzales from testifying at trial and to grant its summary judgment and to 

dismiss this case with prejudice as to it. In the alternative, defendant moves this Court to grant 

its summary judgment in reference to Count 4; Breach of Statutory Duty and to dismiss this 

Count with prejudice. 

DENTON & FISCELLA 

Lynne J. F iscella, Esquire 
Lisa Kent Duley, Esquire 
6630 West Broad Street, Suite 290 
Richmond, VA 23230 
Ph. (804) 673·4004 
Fax (804) 673-6555 
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DENTON 
5c FISCELLA 
>VEST BROAD STREET 

SUITE 290 

•IOND. VIRCINIA 23230 

'EL: I 8041 673·4004 

'AX: I 8041 673·6555 

CERTIFICATE OF SERVICE 

I hereby certify that I have this 28th day of March, 2001, served a true and correct opy of 

defendant HCMF Corporation's Motion in Limine and Motion for Summary Judgment by United 

States mail, postage prepaid, and addressed as follows: 

B. G. Stephenson, Esq. 
4157 Chain Bridge Road 
Fairfax, VA 22030 
Counsel for Plaintiff 

Kelvin Newsome, Esquire 
S. Elizabeth Pharr, Esquire 
LeClair Ryan, P.C. 
707 East Main Street, 11th Floor 
Richmond, VA 23219 
Counsel for Dr. Charles Rosenbaum and 
Blackstone Family Practice Center, Inc. 

ch:97 -007/mot~on-in-limine 
Lisa Kent Duley 
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VIRGINIA: 

IN THE CIRCUIT COURT OF NOTTOWAY COUNTY 

THE ESTATE JF LUCILLE P. 
OVERTON, DE ceased 

Plaintifl, 

v. 

BLACKSTONE: FAMILY PRACTICE 
CENTER. INC •. CHARLES ROSENBAUM 
a/kla C.J. ROSENBAUM. M.D., 
HCMF CORPCRATION, tla 
Heritage Hall Health Care, and 
JOSEPHINE F JWLER, M.D., 

Oefend:1nts. 

Law No.: CL-031 

PLAINTIFF'S CESIGNATJON OF EXPERTS 

COMES NOW the Platntitf. The Estate of LUClLLE P OVERTON. by her 

attorney-in-fact Horace Perdieu. and her wnaers1gnea counsel. 8 G Stepnenson. ana 

hereoy designates Pla•nt1ff's experts pursuam to the Court's Scheduling Oraer and as 

tOentified in pre o~1ous responses to lnterrogatanes propownaed by the Defenaants 

Plaantrff cJes•gnates as experts of Ptaant1ff the partaes named in response to 

Interrogatories Jrapounded by Defendant BlacKstone Famtly Practrce Center. tnc. and 

Responses to lnterrogatones propoundea by Defendant HCMF Corparat,an. and adopts 

rne answers se. ved by Pta1ntaff on September 1 0, 1999 wtth respect to both sets af 

lnterragatorres. 

In repetJt1an tnereto. and supptement1ng these responses, Pla1nt1ff states as 

follows 
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Jonn Oliver Ma11n, MD. 
3706 Howsen J.venue 
Fairfax, VA 22C 30 
(703) 352-3057 

804 r-~tl P a:11 t r-ara 

Dr. Marttn is a physician who has been engaged 1n tne family practtce of 
medic1ne for at= proximately tnirty years, and is familiar with tne proper care of patients 
and tne elderly in hospitals ana nursing homes. His testimony and his expert op1n1ons 
will ce based u Jon his expenence as a famuy practtce pnys1e1an and Platnuff s medical 
records and ott,er medical evtdence. 

Dr. Man n tS expected to testify about the lack of provis1ons of a suitable care 
plan to prevent Plaintiff's falling or ·wanelering" while sne resided at Heritage Hall. He is 
expected to tes ttfy tnat the medacal and adfTllSSlon records indicate her propensity for 
falls. wnich would requare a suitable care plan· be established at the time of the Plarntrff's 
admass1on to tt'le facility and that 1t was not prov1Clee1 This plan snaulel nave been 
created w1th 1n1Jut from oath the Plaintiff's physicians and tne care facility. Furtner, he 1s 
expected to op ne ttlat Defendants Blackstone ana Rosenbaum snoutd have entered 
orders consistent witn Plaintiff's care needs. which were stated in both ner medacat 
recaras and thE: records of the assessments performed during the admiss1on process cy 
the staff at Her tage Hall Defendants had access to these records. which serve to 
estabhsn tneir l~nowledge of tne Plaintiffs particular risks. Dr. Manin is expected to 
testify that. acc:lrd1ng to tne medical community, when there is no record made of an 
examtnation or of treatment tnen it is assumed that netther took place. Further, the 
delay that occLrred tJetween Plaintiff's injury and proper diagnosis of the same prov1ded 
an opportunity for her lung congestion to develop. He 1S also expectea to testify to the 
impact of a hip prostnesas on Plaintiff over her lifetime and the permanent nature of her 
inJury, and costs of medical care associated therewith. 

Dr. Martln is expected to testify tnat as Medical Director of Heritage Hall. ano as 
a member of tr e Quality Assurance Committee, Defendant Rosenbaum haa a 
responsrbility to ensure proper cevelopment and implementatiOn of such suitaole care 
plans. Dr: Mart n is expectea to testify tnat Defenaant HCMF's pohc1es concerning tne 
implementatior~ of restratnts are inconsistent. Dr. Martin is expected to optne that the act 
of advistng Pia ntaff to .. ring for assistance·' tf she ever fell again falls far short of the 
standard of ca1 e in any ccmmuntty rn lignt of Plaintiff's known pnys1cat and mental 
dJsabalit1es. He is expected to opine that 1n cases involvtng a fractured hip the leg w111 
usually rotate c1utward, tnereby presenting an easily detectatlle sign of injury. He is 
expected to op1ne that the x-rays wh1ch were taken at Jonnston-Willis Hospital revealed 
marked extern.!l rotation which 1S a defintte and obvious s1gn of hap fracture wnicn would 
be obvious upc•n a routine examanataon of the extremtty He as expected to opine tnat Dr. 
Fowlers exam nat1on and treatment of Plaintiff was net in conformance witn the meaicat 
standard of ca1 e in any commun1ty, ano tnat the subsequent e:c.amtnation by Dr. 
Damewood re' ealed pa1n on motion of Plaintiffs left hip, which should have alerted Dr 
Fowler to the s:rooab11tty of a htp fracture. that Dr. Fowler as a resident should have 
been under the: swpervis1on of Defendants Rosenbaum and Blackstone. ana tnat 1t was 
negligent far Defenoant Rosenbaum. as Plaintiffs anend1ng pnys1cian, to allow Dr. 
Fowler to treat her completely unsuperv1sect Dr Mantn 1s funner expectea to test1fy 

2 
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concerning the consequences oi and the ongoing medical problems associated w1tt1 the 
failure to detect a broken hip and 1eav1ng it unattended. As particularly relates to 
Plaintiff, Dr. Mart1n 1S expected to opine that as a result of her immobility caused by the 
broKen hlp, Pia ntrff developed congestion wntch requ1red further medication, and 
caused further ·leterioration of Plaintiffs phys1cal condition and direaly cantnbuted to 
P1a1nt1ff's caraic,c arrest during the process of her De1ng attendees for her broken nip at 
Johnston-Willis Hosp1ta1. He 1S expected to opine that the delay between InJury and time 
of diagnosis an. lwed lung congestion to develop, making it necessary to operate on her 
w1111e the lungs were congested. wh1ctl greatly increases the ctJanca of complications 

Or. Mart1n 1S expectea to opine that it was negligent and improper practace for 
Defendant Ros :ncaum to allow nis name to be designated as Plaintiff's ·anending 
physician'' on h~r cttart ana to never directly observe, examine, or treat Plaintiff and to 
delegate all treatment of Pla1ntiff to an unsupervised resident pnysician. He 1s expected 
to opane that a .Jat1enrs attending pnysician of record is ultimately responsable for the 
examination and treatment tnat his patient receives. 

He 1S expecteo to op&ne tnat tnere was ample indicat1on tn Platntatrs records tnat 
she neeaed satety measures to prevent injury, and that leavtng Plaintiff unattended 
subJectea ner t1J susta1n1ng 1nJur1es which produced great pain and caused Plaintiff to 
suffer cantinumg pain Dr Martm is expected to testify about the casts of sustaining and 
recover1ng frorr an operation such as the one Plaintiff underwent. and tne costs of 
ongoing rehabi itat1on and care associated therewitn Dr. Martln 1s also expected to 
testify concem11g tne permanency of Plaintift"s hip injury, the effects of a permanent hip 
prostheSIS suet, as the one reqLiireCl by Plaintiff after she was injured at Heritage Hall 
He is expected to opLne that Detendants· failures directly and proximately caused 
P1aint1ff physi~tl inJury. and ongoing pa1n and suffering. 

Reinald Leadelr1eyer, M.D. 
3405 St Paul's Place 
Faarfax. VA 22C 31 
(703} 591-756c 

Dr. Leid1~1meyer is expeeted to testify as to the same matters as Dr. Martin ana to 
opine regard1n~1 those matters cons1stent with Dr. Martin's opinions. In addition to 
supporting Or vtan1n's testimony, Dr. Leidelmeyer is expectea to testify that the 
Defendant's mt!dical recoras are devoid of any circumstances concerning the tvJo falls 
the Plaintiff suf ered wh11e under the care and superv1s1on of the Defenaants; the 
records ao indi·:ate that one of tne falls occurred as the Plaintiff wandered the facility 
unsuperv1sed ty tne nurs&ng staff. Dr Leidelmeyer is funher expected to opine tnat Dr. 
Fowlers recorc s of tne examanataons fallowing eacn fall were not sufficiently oetailed. 
Specifically, Dr Fowler"s statements tnat there were no 1njuries and that no treatment 
was requirea a e not supported by any funher aocumentatton about what Kind of 
exam1nations, if any. she periormed and on what findings during tnese examinations ner 
canctuslans of 10 injur,es were basea. Furthermore, Dr Leidelmeyer is expected to 
testify tnat resutent phys1c1ans are requ1red to repan and discuss all findtngs from any 
1nteract1on w1tn a patient to tneir attending physician, 1n Dr. Fowler's case Dr. 
Rosenoaum 11 1asmuch as tnere is no record or ev1dence of such conversation. he is 

3 
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expectea to op1 1e that th1s constitutes a serious aberration of acceptea standards and 
protocol of resident pt1ys1c1an train1ng programs. Dr. Leiaetmeyer is expected to testify 
that as result at Dr. Fowler's grossly 1naaequate records and her failure to report either 
fall, as requtreo, 1t took approximately ten days or more and a request by the Plaintiff's 
concemed son for Dr Rosenbaum to cause tne Plaintiff to be property examined and 
aiagnosed, wh&·:tl resulted tn tl'le subsequent discovery of her fracttJred hip. Dr. 
Leidelmeyer is :xpected to conclude that these facts plus the inadequate care, 
superv1s1on, an :l precaut1ons of the nursing staff to a mentally and physically impaired 
pataent res&JiteCI in the Plaint1ffs unnecessary and prolonged suffering. Or. Leidefmeyer 
may also testi~ concerning matters that Dr. Burkhardt is expected tc cover as described 
tn his designataun. He is also expected to testify regarding tne costs of medical care 
caused by Defendants' conduct 

Attacnec hereto laceled "Schedule A'" is a Cumculum Vitae of Dr. Lerdelmeyer 

Barry BurKnara . M D 
P.O. Box 3572: 
Richmond, VA :!3235-0725 
(804) 320-1339 

Dr Burktladt is the orrnapedic surgeon wna performed hip surgery on Plaantiff 
wnen sne was ~tdmitted to Jonnston-Willis Hospital1n 1995 after receiving injuries at 
Heritage Hall. 1- is test,mony 1s expected to tle consistent with Plaintiff's Johnston-\Niilis 
Hosp1tal Operat1ve Notes and otner of Plaintiffs medical records produced in discovery. 
Dr. Burkhardt w111 case his testimony and his expert optntons upon his experience as a 
surgeon. h1s ph /Steal examtnataons. obsef'\tattons, his treatment of Plaintiff. Plaintiffs 
medtcal record~ and other medtcal evidence 

Dr BurKttardt is expectea to testify as to Plaintiff's condition upon her admittance 
to Johnston-Wil is Hospttal follow,ng the discovery of the injunes sne sustainea at the 
Defenaant's fact11ty Dr BurKnarot ts expected to testify regarding the radiology reports 
that penain to uae Pta1nttffs hip fracture. He is expectea to opine tnat Plaintiff suffered a 
displaced subC<Lpital fracture of t.ter left hlp,·as confirmea Dy an examination which 
included x-rays, and that Plainttff required tmmediate surgery in order to treat the 
fracture and to aeceive a self-centering response hip prosthesis cemented in place. 

Or Burkhardt 1s expected to testtfy concerning the nattJre and extent of Plaintiff's 
ncp fracture. ancl 1S expected to opine that tne displaced subcapital fracture of Plaintiffs 
left t11p 1S ccns1:tent watn in1unes recetved from a fall or falls. Dr. Burkhardt_ IS expected 
to opane that Plcuntiff's h1p fracture was swstaJned approximately ten days to twa weeks 
before surgery Funner. he is expectea to test1fy to the nature ana extent of tne 
Plaintiffs nip fri:cture and tne effects of tnat fracture that should have been noticed by 
both BlacKstone and Rosenbaum These effects 1nctude pnysicaJ detenorat1on. chronic 
weaKness. and ung congest1on Dr. Burkharat 1s also expected to aptne that the delays 
1n the discovery proper diagnosis and subsequent treatment of the Plaintiff's t11p 
fracture resultecl 1n senous comphcatlans. Including cardiac arrest while undergoing n1p 
replacement su1 gery In aOd1t1on. Dr. Burknarot ts expectea to testtfy regarding tne type 

4 
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of medical attertton tne Plarntiff requ1red consistent wtth the med&cal records that nave 
been provided tJ the Defendants and the standard of care related thereto. Or. 
BurKhardt's test.mony is expected to inclwde the costs of tt\e Plaintiff's treatment, the 
amount of pain 3ssooated with a hip fracture, the permanent nature of the hap 
prostnesis, and the ongoing need for rehabilitation 

F. Carlos Gonzales, M.D. 
3700 Josepn Si3wick Drive 
F a1rfax. VA 220 33 
( 703) 715-9700 

Dr. Gan2ales tS expected to testify that the Defendants failed to provide a 
suitable plan fo• the Plaintiff's care or a safe li"ing environment while she resided at 
Hentage Hall. Dr Gonzales 1S expected to op1ne that when the Plaintiff was transferred 
from Johnston·,V!IIis Hosp&tal to tieritage Hall her medical records incluQed a detailed 
Transfer Asses:;ment form This form indicated that tne Pla1ntiff requ&red constant 
physical assistance. supervision. and she had been posyed for safety, due to constant 
penods of conft. sian. Dr. Gonzales ts expected to testify that the Plaintiff could not ce 
left atone safely He is further expected to teStify regarding Hentage Hall's patient 
assessment pat.cies and procedures Dr. Gonzales is expected to opine that Hentage 
Hall policy is to 3ssess each patient an admission for safety risK. If the safety is a high­
rtsk issue. the n .Jrsing staff is required to fill out a Safety Device Assessment farm and 
notify the Direct:Jr of Nursing, at which paint, a full assessment will be done on tne 
patient and a cc mprenens1ve care plan team will determine what type of safety measure 
is to be used as an appropriate care plan. Dr. Gonzales is expected to testJfy that the 
record does not contain evidence of any of these measures, w•th exception of the 
Adm1ssian Nurs1ng Assessment Farm. Further. he is expected to testify ttlat following 
tne Plaint&ff's t'NJ falls no safety measures were taken. wtth the exception of a verbal 
warn1ng not to ~ et up again w1thout assistance. Dr. Gonzales 1s expected to test1fy that 
this not a realis11c corrective measure far a confused patient. In aadition, he is expected 
to optne mat thE= n·ursing staffs· performance as a whole was unacceptable and 
insufficient oy a 1y standard in the meotcal profession. 

Attacnea l}ereto tatleled ··scnedule 8" is a Curnculum Vitae of Or. Gonzales. 

Phylis Carrigan 
4925 King Solo, non Drive 
Annandale. VA 22003 
{703) 425-9261 

Mary Jo Beme 
91 04 F tsnermar 1S Lane 
Spnngf1eld, VA 22153 
(703) 644-5166 

Ms. Corr gan and Ms. Berne are oath expected to teStify as to the stanoara of 
care which Piau tt1ff should have rece1ved by Defendant HCMF CORPORATION 1n 1ts 
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facd1ty and that the proper care was not provided which was reasonably necessary to 
prevent the fall:; and resulting tnJUfY to the Plaint1ff. Both suggest a care plan specific to 
Plaantrfrs risks :;hould have been instituted immediately upon her admiss1on to the 
Heritage Hall fc:ci1lty, and certainty after her first fall. Eacn have proposed possible care 
ptans and are expected to optne tnat Defendant negleaed to prO'itde any suttable care 
plan that snoulcl ha~e been devised and implemented for the Plaintiff. Bath have tra1n1ng 
as Registered r Jurses and have worked extenstvely in nursing homes and are familiar 
with standards :Jnd practices tn the operation thereof. Botn are expected to testify 
regarding those standards and practices and the failures of HCMF Corporation in 
relation to tne care of Plaintiff. They are both expected to testify regarding the charts 
related to Lucdl3 Overton and the significance of the chaning, and the failures on the 
pa11 of.Defendc:nt HCMF Corporation. as reflected in the cnans maintaaned by 
Defendant H C~ tF Corporat1an. 

Ms. Ola Power:i 
Depyty Director 
Virgama Board •lf Medactne 
Ltcenstng Depc rtment 
6606 West Bro.ld Street, 4th Floor 
Richmond, Virsmaa 23230 

Ms. Pov. ers or a Virginia Medical Board officer, of comparable expertise, 
des,gnated in her steac. is expected to testify concerning the issuance of temporary 
licenses to prac:tice medicine in the Commonwealth of Virginia by the Board of 
Medicine's Licensing Department to resident physicians associated wrth an accredited 
medical school particularly the Medical College of Virginia. In addition, Ms. Powers or 
the aesignatea officer 1s expectea to op1ne about tne nature and scope of tne temporary 
license. and wr at ts permittea by the Code of Virgtnia and regulations promulgated by 
the Board pertc ining to practice of medicine t:ly a resiaent phys1cian unaer the program 
of tne Medicai ':allege. Further. testimony is ·expected· concerning the restrictions that 
are rmposed or the licensee, wnether supervision is required, ana to what extent tne 
resident physic an must be Clirectly supervised while practicing under tne temporary 
license The P arntiff reserves tne nght to call e1ther Ms. Powers or ather public officials 
in their capacitr as public affictals charged with administrating the Virginia Board of 
Medicine's Re:aClent Physictan Licenstng Program. 
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Robert M. Kruh~v1tz 
Woodbine Accaluntant 
2729 King Stre:t 
Alexandria, Var·11nia 22302-4098 
(703) 836~883~i 

804 T-41J ?.ae/tl r-370 

Mr. Krul !vttz 1s an accountant at the Wooab,ne Rehabilitation & Healthcare 
Center, wnicn 1s tne factlity the Plaintiff was transferred to following her release from the 
hospital for the fractured hip she sustained at Heritage Hall. Mr. Krulevitz is expected to 
testify regardin; the costs associated with the type of long term care needed by the 
Plaintiff while she residea at the Woodbine facility following her hip fracture and 
sutJsequent hiF' replacement surgery. 

Plaantiff reserv.~s ner rtght to supplement these designations as may oe required. 

£; /f ,., 

•

1 

J I~ /1 I 

~ r ·"11(J/~-1£-n-r= 
B.G. S ephenson (VSiaosa) 
Counsel for Pt. 1intiff 
4157 Chain Br dge Road 
Fairfax. Virgini 3 22030 
Telephone: (703) 591-2470 
Facstm11e~ (70:3) 359-4738 
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CERTIFlCATE OF SERVICE 

1 hereby certify that I caused a true and c~~ copy ~e f egoing to be sent 
via First CJass. u.S. Mail, postage prepa1d, this4 ~ ! day of , 2001. to 
the fallowing· 

Lynne J. Fisce11a. Esqu1re 
Ltsa Kent Qyley, Esqu1re 
Denton & F1sceua 
6630 West Broad Street. Suite 290 
Rtcnmond. Virg1n1a 23230 
Telephone. (SO!l) 673-4004 
Facsimile: (804) 673-€555 
Counsel for H C MF Corporat1on 
tJa Hentage Hal Health Care 

S Elizabeth Pr arr. Esqu1re 
LeCia1r Ryan. F•.c. 
707 E. Maan StJ eet. 11th floor 
Richmond. Virs 1nia 2321 9 
CounseJ for Dr. Rosenbaum & 
Blackstone Far lily Practice 

Mary M.H. Pndjy, Esquire 
Goactman. We:;t & Filetti 
4501 Highwoocls Parkway Suite 210 
Glen Allen, Vir~11n1a 23060 
Counsel for Dr Fowler 
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Born: October· 2nc1 1924 

R.LEIDELMEYER, MO. 
3405 St-~aul's Place 

fairfax,Va. 22031 
t.el:703 591 7568 

curriculum Vi~ae. 

Grade and Sec:ondary Educat:ion; !he Hague Holland 

i-413 ? 10111 ;-ara 

Af~er qraduaLinq from High School in 1943, during World War II, 
joined ~e Du~ch UNDERGROUND Resis~ance agains~ the German 
oc:c:upat.ion. C.lpt.ured by tile GESTAPO in January 1945, spend a couple 
of weeks in S•llitary confinemenl: in a Dut.ch prison. Was t.ransport:ed 
in a ca~t.lewa;on co a Ger.man ?rison camp. Was imprisoned uncil t.he 
end of t.he war. Elliqible for che Medal fo~ the Freedom Fiqhters 
issued by Que=n Beatrix • 

Medical SchooL; Leiden University, Leiden Holland. 
Internship, Rotating wi~h prac~ical exams; University 
Hospi 1:als, Hol .. and, 2 l/2 years. 
Physicians Lic:ense to pract:ice, Holland, June 1953 

President:, ThE· Haque Sr;udent: Film Organizat:ion 1950-1953 

Ro~a~ing In~er1sh~p; Johns~on Willis Hospi~al l953-1954.Ri~~nd,Va 
Passed; Va Sta~e Board Exam, Part I and II, 1954 
Physician A, Va. Dep~. of Healch, 1954-55 
Captain USAr.my. Commandinq Officer USArmy Dispensary,Ger.many,SS-57 
Physician B, V~. Oep~ of Health, Charlor;tesville Va.l957-60 
Approved Residency Int:ernal Medicine and Ches-c Diseases, in 
affiliacion of the Oniversi~y of Va, Charloct:esville 1958 

Privat:e Pracl:i,:e- qeneral Medicine, 1960_.1968, Fairfax Va. 
Oriqina'tor anc Co-Chainnan, E:.merqency Deparonent, the E"airfa.x 
Hospical,l96l-~982. 
Director Poisor. Cont.rol Cente.r, Fairfax Hospl.t.al 1962-82 

Organized the fLrs~ Nar;ional Meet:inq of Emergency Physl.cians in ~~e 
USA in 1968, :lUt: of whic.n. t:he American Colleqe of Emergency 
E'hysic.1.ans wa.s created .• The Organiza'tion now has more t:han 20 000 
members. 
Member of t:he .rational Board of Directors of t:he AC~P 1968-73, 
Chairman Committee of Cammunicy Emergency Services,l968-73.Chairman 
International c.)mmit:t:ee ACEP 1973-76. 
Organized t:he V:rg~ia Chap~er of che ACEP, member of its Board of 
Directors 1910-tlO. 
Orqanized t:he first: three Scien'Cl.fic Meetings of the Virginia, 
Maryland, Delawace, Wes~ Virginia and Washington DC Chap~ers of the 
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F. CARLOS CCNZA.LES.. M.D. 
l)~c. b.rci ol INcriW ~ldllot 

1051S wm DkiVE 
FAJU"AX. VW:%HJA a:=G 

T~ GIJ.-casG 

SAN MARCOSOONIV!RSITY, LIMA, PEXO 
PKE MED~CAL SCHOOL AN~ ~DICAL SCHOOL 

07/63 '1'0 06/71 

T-413 P I 1/1 I F-970 

ST. ELIZABETH'S HOSPITAL, WASHINGTON, D.C. 
ROTATING INTERNSHIP 
12/l4/72·To 06/30/74 

WILMINGtON MEDICAL CENTER, WILMING'I'ON,· DELA'WARE 
STRAIGHT MEDICINE INTERNSHIP 

07/0!/74 TO 06/30/75 

VA HOSPITAL-GEORGETOWN UNIVERSITY MEDICAL CENTER 
0 

~ASHINGTON, D.C. 
RESIDENCY IN MEDICINE 
07/01/75 TO 06/30/77 

VA HOSPITAL-GEOKGETOWN 0 PROGRAM._ WASHINGTON, D, C. 
FELLOWSHIP IN HYPERTENSION RESEARCH 

·07/01/77 TO 06/30/78 

P~IVA~E PRACTICE FROM 1978 TO PRESENT 
I 

CHAIRMAN JF 't'HE MEDICAL RECORD:S & OTILIZATION REVIEW COMMITTEE 
FAIR OAKS HOSPITAL, FAI~FAX, VIRGINIA 

1986 AND 1969 

PHYSICIAN ADVISOR, UTILIZATION REVIEW 
FAIR OAKS HOSPITAL, FAIRFAX, VIaGINIA 

1989 '1'0 PRESENT 
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Born: October 2nd 1924 

R.LEIDELMEYER, MD. 
3405 St.Paul's Place 

Fairfax,Va. 22031 
tel:703 591 7568 

Curriculum Vitae. 

Grade and Secondary Education; The Hague Holland 

After graduating from High School in 1943, during World War II, 
joined the Dutch UNDERGROUND Resistance against the German 
Occupation. Captured by the GESTAPO in January 1945, spend a couple 
of weeks in solitary confinement in a Dutch prison. Was transported 
in a cattlewagon to a German Prison camp. Was imprisoned until the 
end of the war. Elligible for the Medal for the F"reedom Fighters 
issued by Queen Seatrix . 

Medical School; Leiden University, Leiden Holland. 
Internship, Rotating with practical exams; University 
Hospitals,Holland, 2 1/2 years. 
Physicians License to practice, Holland, June 1953 

President, The Hague Student Film Organization 1950-1953 

Rotating Internship; Johnston Willis Hospital 1953-1954.Richmond,Va 
Passed; Va State Board Exam, Part I and II, 1954 
Physician A, Va. Dept. of Health, 1954-55 
Captain USArmy, Commanding Officer USArmy Dispensary,Ger.many,SS-57 
Physician B, Va. Dept of Health, Charlottesville Va.l957-60 
Approved Residency Internal Medicine and Chest Diseases, in 
affiliation of the University of Va, Charlottesville 1958 

Private Practi~e~ general Medicine,l960-l968, Fairfax Va. 
Originator and Co-Chairman, Emergency Department, the Fairfax 
Hospital,l961-l982. 
Director Poison Control Center, Fairfax Hospital 1962-82 

Organized the first National Meeting of Emergency Physicians in the 
USA in 1968, out of which the American College of Emergency 
Physicians was created .. The Organization now has more than 20 000 
members. 
Member of the National Soard of Directors of the ACEP 1968-73, 
Chair.man Committee of Community Emergency Services,l968-73.Chair.man 
International Committee ACEP 1973-76. 
Organized the Virginia Chapter of the ACEP, member of its Board of 
Directors 1970-80. 
Organized the first three Scientific Meetings of the Virginia, 
Maryland, Delaware, West Virginia and Washington DC Chapters of the 
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ACEP. 
Honorary Member of the American College of Emergency Physicians. 

Member of the Government appointed commission to formulate and set 
up the NATIONF~ requirements and training program for Emergency 
Medical Technicians and Paramedics, and set up the National 
Registry of Emergency Medical Technicians 1972-1976 
Member Metropolitan Regional EMS Council 1971-1976 

Associate Editor and Contributor of ·the First and Second Edition o·f 
EMERGENCY DEPARTMENT ORGANIZATION AND MANAGEMENT, American College 
of Emergency Physicians, A.L.Jenkins, MD. Editor. 
Reviewed and wrote a foreword for the cooks EMERGENCY CARE, by 
Harvey Grant and Robert Murray, and EMERGENCY CARDIAC C.~ by 
Robert J.Huszar, MD.,published by Prentice Hall. 

Invit~d to preserit papers ·at th~ following Medical M~etings 

Little Rock Ark 
Rockford. Ill 
Virginia Beach x2 
Atlanta Georgia 
Philadelphia,Pa 

Honolulu Hawaii Tampa Fla 
Lubbock Texas Las Vegas Nev x3 
Washington DC Chicago Ill. 
Charlottesville,Va Dallas texas 
Williamsburg Va St.Thomas US.Virgin Islands 

and the following International meetings 

Honolulu Hawaii 
Budapest Hungary 
Melbourne Austr 

Brughes Belgium 
Arnhem Holland 

Mainz Germany 

Prague Czech 
Sydney Australia 

The Bahamas 

The topics ranged from Organization and Design, development of 
Emergency Medical Services in the broadest sense of the word, its 
Facilities etc as well as clinical subjects as Trauma, Foreign body 
injuries, Poison Coht~ol, Insect allergies etc etc. 

Interviewed, mentioned, quoted or participated in several round 
table conferences published among others in Medical Economics, 
Medical World News, MD, Newsweek, AMA News, AMA Journal, Hospital 
Topics, etc. My talk on design of gmergency Departments appears in 
the USA HEW publication HRA 74007 

Articles published on Emergency Medicine in the broadest sense of 
the word appeared in the Virginia Medical Monthly (x 4,) Journal of 
the National Ambulance and Medical Services Association, Journal of 
the Emergency Department Nurses Association, Journal-now ANNALS- of 
the American College of Emergency Physicians, Journal of the 
Netherlands Medical Association ( x2), Emergency Medicine (x 5) 
etc. 

Invited to become Professor and Chairman of the Emergency Medical 
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Services Department, Ohio State University, Columbus Ohio.Licensed 
to practice in Ohio by reciprosity. 

Recipient of the FIRST Meritorious Service Award of the American 
College of Emergency Physicians at its lOth Anniversary. 

Developed and published a new atraumatic method for reduction of an 
anterior dislocated shoulder, as researched and confirmed by Mark 
J. Mirick at all, Annals of Emergency Medicine, December 1979. 
·Other articles. include " ·The Embedded broken off needle in _the 
footsole","Reduced! A dislocated Shoulder, Subtly and Painlessly, 
"Reduced, A dislocated Jaw, Logically and Quickly"," The subluxated 
Elbow". 

Initiated and organized the training program of the Fairfax County 
Fire and Rescue Service for Emergency Medical Technicians and later 
Cardiac ~aramedics. Was instructor and lecturer in that- program for 
a number of years. 

Invited to provide Emergency Medical Coverage at the Economic 
International Summit Conference of President Reagan and European 
Heads of State and the Japanese and Canadian Prime Ministers, 
Williamsburg, Va 1983. 

Member AM.n .. , Virginia Medical Society, Fairfax County Medical 
Society, Founder-Member American College of Emergency Physicians, 
Member Active Staff, The Fairfax Hospital 1961-1983, HONORARY 
MEMBER of the MEDICAL STAFF The Fairfax Hospital 1983 to date. In 
charge of the supervision and Education in Emergency Medicine of 
Medical Students, Interns and Residents spending a stage at the 
Emergency Department of the Fairfax Hospital. 

Member Rotary Club Fairfax, 1962 to date. Member, Board of 
Directors, Fairfax County Chapter, International Red·cross, 1987-
1989. 

Certified in Advanced Cardiac Life support and Advanced Trauma Life 
support 1980. 

Owner-Director Fairfax Acute Care Clinic 1982-1989. 

1993 AWARDED HONORARY MEMBER OF THE AMERICAN COLLEGE OF EMERGENCY 
PHYSICIANS, on the occasion of its 25th Anniversary. 
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ORIGINAL 
V :t R G I N I A: 

IN THE CIRCUIT COURT 
FOR THE COUNTY OF NOTTOWAY 

(Removed from Arlington County Circuit Court) 

- - - - - - - - - - - - - - -x 
LUCILLE P. OVERTON, 

Plaintiff 

vs. 

BLACKSTONE FAMILY PRACTICE 
CENTER, INC., et al., 

Defendants 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

- - - - - - - - - - - - - - -x 

Nottoway county 
At Law No. 97-59 

Arlington County 
At Law No. 97-12 

Thursday, September 3, 1998 
Fairfax, Virginia 

Deposition of 

MARY JO BERNE 

called for examination by counsel for the· ~efendants, 
pursuant to notice, in the office of Ollen, Carleton, 
Evans & Wochok, 4031 University Drive, Fairfax Virginia, 
22030, commencing at 2:45 o'clock p.m., before M. Louise 
Comninaki, a Notary Public for the Commonwealth of 
Virginia, when were present on behalf of the respective 
parties: 

Reported by: M. Louise Comninaki 

ACCURATE STENOTYPISTS, INC. 
(703) 691-04.80 1 (703) 273-9367 

P.O. Box 485, Fairfax, Virginia 22030 
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1 

2 Thereupon 

P R 0 C E E D I N G S 

3 MARY JO BERNE 

3 

4 was called to testify, and after having been first duly 

5 sworn to tell the truth by the notary, was examined and 

6 testified as follows: 

7 EXAMINATION BY COUNSEL FOR THE 

8 DEFENDANT HCMF CORPORATION 

9 BY MS. FISCELLA: 

10 Q 

11 record? 

12 A 

13 Q 

14 

15 

A 

Q 

16 address? 

A 

Could you please state your full name for the 

Mary Jo Berne. 

And can you spell that last name, please? 

B-e-r-n-e. 

Thank you. What is your current office 

Office address? I am currently not working 17 

18 

19 

20 

21 

as a nurse clinically right now, so the office address 

would not have anything to do with that. 

Q How about a residential address? 

A 9104 Fisherman's Lane, Springfield 

22 Virginia, of course-- 22153. 

23 Q And when was the last time you practiced as 
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1 an RN? 

2 A Clinically practiced in -- let's see -- I 

3 believe it was '88. I have done some consulting since 

4 then. 

5 Q Okay. 

6 A I. have taken some time off for my children 

7 and I'm sure you will do so soon, I noticed coming in 

8 and so that's why I'm not clinically practicing-right 

9 now. 

10 Q So, the last time you were actively engaged 

11 in the clinical practice of nursing was 1988? 

4 

12 A I believe it was '88, towards the end of '88 

13 and into '89. I have done some hospice patients since 

14 then, but not on a regular, clinical two- and three-day 

15 a week type thing. I haven't done that since '88, the 

16 end of '88. 

17 Q What d~d you ~o after 1989 or in 1989 with 

18 regard to hospice patients, and how often? 

19 A I have taken two care of two hospice 

20 patients. I was asked to help care for them until they 

21 expired, as well as I have assessed patients for nursing 

22 home and hospice placement. 

23 In other words, they needed some assessment 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

5 

to see if they were in the position to go from a nursing 

home to a hospice, or did they need to stay in a nursing 

home situation. 

I have done some consulting -- this would be 

chart review -- nursing home related and some have been 

hospital related, where I have been consulting for to 

see if there was any kind of malpractice, for a reason 

to take it further on. 

Q Okay. So, after 1989 in terms of your 

clinical practice, you were not practicing nursing, but 

you were taking care of two hospice patients and 

assessing patients for admission to hospices? 

A Yes. I don't know what you mean by 

"clinical.'' I consider that clinical. But, in the 

sense I would go onto a ward and take care of patients, 

16 I haven't done that since 1988-'89. I consider that a 

17 different avenue. 

18 Assess elderly patients is what I do. 

19 Patients' families call me to come and do those. 

20 Q In terms of consulting, all those are lawyers 

21 you were consulting on behalf of? 

22 A Yes, right. 

23 Q Are you registered with a service? 
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No. 

How do lawyers get your numbers? 

l 

2 

3 

A 

Q 

A It has been word of mouth. I don't seek it 

4 out to have a 40-hour week until my kids are a little 

5 older. I have done it as a request type of thing. 

6 Q Do you advertise at all? 

7 A No. 

a Q Have you performed any consulting for 

9 Mr. Stephenson --

A Yes. 10 

11 

12 

13 

14 

Q -- other than this case? 

A Yes. 

Q On how many occasions? 

A Three, I believe. Four, 

15 believe this is the fourth, total. 

pardon me. I 

6 

16 

17 

Q 

A 

And what.type of cases wer.e they, generally? 

One was a surgical case for a .patient that 

18 deceased, and I was to look through the notes and assess 

19 the nursing care for that patient who died, you know, 

20 right after the surgery. 

21 This nursing home case. One is an accident, 

22 fall. I was to assess the patient in the hospital and 

23 his care as to a fall. That, I believe, was a head 
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18 

1 that would come down from -- maybe the post coronary 

2 care, patients coming in for diabetic teaching, strokes, 

3 any of these kind of things. 

4 It was not a surgical unit. The surgical was 

5 separate from the medical in this particular. I also 

6 did work on a psych ward for a six-month period. They 

7 attached that to the end of the medical. unit, and then 

8 they moved that off the premises. 

9 I did also assist with that for a while. It 

10 wasn't my thing, so I went back over to the medical 

11 side. 

12 Q Since 1980, have you actually been employed 

13 by a nursing home? 

14 A No, no. Just the elderly patients that we 

15 had, which was probably 75 percent of the patients on 

1~ the medical unit. 

At Fair Oaks? 17 

18 

Q 

A Right, or Commonwealth at the time. I don't 

19 want to be confusing on that. 

20 Q What have you reviewed in preparation for 

21 your deposition today? Let me rephrase. What have you 

22 reviewed prior to your deposition today? 

23 A Actually, I did go through the entire chart, 
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V I R G I N I A: 

IN THE CIRCUIT COURT OF NOTTOWAY COUNTY 

- - - - - - - - - - -x 

LUCILLE P. OVERTON, 
Plaintiff, 

-vs-

BLACKSTONE FAMILY PRACTICE CENTER, INC., 
CHARLES J. ROSENBAUM, 
a/k/a 
C.J. ROSENBAUM, M.D., 
and 
HCMF CORPORATION, 
t/a 
HERITAGE HALL HEALTH CARE, 

Defendants. 

- - - - - - - - - - - - - - - - - - -x 

AT LAW 
97-12 

ORIGJ 

Fairfax, Virginia 

Thursday, October 8, 19 8 

Deposition of: 

PHYLLIS MARIE CORRIGAN 

called for examination by counsel for the defendant , 

I 
pursuant to notice, in the office of Ollen, Carleto , 

Evans & Wochok, 4031 University Drive, Suite 500, 

Fairfax, Virginia,· commencing at 11:10 o'clock, a.m, 

before Kirk A. Sturges, a Notary Public for the 

of Virginia at Large, when were present on behalf o 

the respective parties: 

Reported by: Kirk Sturges 

ACCURATE STENOTYPISTS, INC. 
(703)273-9367 691-0480; FAX 591-03~-

" "' ,.... " ... .. " ,. ... . . ~ .... . .. . . .. ..... ..... ... .. .. . 
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9 

1 Q Have you ever worked in a nursing home 

2 facility? 

3 A No, I have not. 

4 Q Have you had any experience in working 

5 with elderly patients? 

6 A Yes. 

7 Q Describe that for me. 

8 A Well, both at the medical unit at 

9 Commonwealth Hospital and then on the medical unit at 

10 tair Oaks Hospital, I would say anywhere from 65 to 

11 75 percent of the patients I dealt with on a daily 

12 basis were 65 to 95. 

13 Q Am I correct, though, that all of these 

14 patients would have been hospital patients expected 

15 to be discharged --
16 A [Interposing] Yes. 

17 Q -- when their medical condition resolved? 

18 MR. STEPHENSON: Wait until she finishes 

19 the question. 

20 THE WITNESS: Yes. This was an acute 

21 care facility. 

22 

23 Q 

BY MS. PRIDDY: 

Am I correct that you have never taken 

ACCURATE STENOTYPISTS, INC. 
(703)273-9367 691-0480; FAX 591-0340 

P. O. BOX 485, FAIRFAX, VIRGINIA 22030 
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110 

1 care of patients in a long term care facility of any 
I 

2 type? 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

A I have not. 

Q Are you an RN? 

A Yes. 

Q Describe for me your medical training. 

A I graduated from a three-year 

hospital-based program in 1961. I went to Fairleig[ 

Dickinson University for a year in '62-63. 

I went back to school in '75-76, but I do 

not have my degree. 

Q Is that the end of your formal training? 

I assume you have had some continuing education aloig 

the way, but is that the --

A 

Q 

[Interposing] Yes. That was my formal 

Do you have a CV? 

This ·can be. off the record. 

{Thereupon, there was a discussion 

held off the record, which was nol 
reported by the court reporter.} 

MS. PRIDDY: Back on the record. 

22 Just to confirm for the record, 

23 Mr. Stephenson has agreed to send me a copy of 

ACCURATE STENOTYPISTS, INC. 
{703)273-9367 691-0480; FAX 591-0340 

"D n 'Rnv 4A~ ~nTc~nv VTcnTMT~ ~~n~n 
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V I R G I N I A: 

IN THE CIRCUIT COURT 
FOR THE COUNTY OF NOTTOWAY 

(Removed from Arlinqton county circuit court) 

- -x 
LUCILLE P. OVER~ON, ) 

Plaintiff 

vs. 

Nottoway county 
At Law No. 97-59 

BLACKSTONE FAMILY PRACTICE 
CENTER, INC., et al., 

) 
) 
) 
) 
) 
) 
) 
) 
) 

Arlinqton county 
At Law No. 97-12 

Defendants 
- - - - - - - - - - - - - - -x 

Deposition of 

Thursday, September 3, 1998 
Fairfax, Virginia 

JOHN MARTIN, M.D. 

called for examination by counsel for the defendants, 
pursuant to notice, in ·the office of.Ollen, Carleton, 
Evans & Wochok, 4031 University Drive, Fairfax Virginia, 
22030, commencing at 11:20 o'clock a.m., before M. 
Louise Comninaki, a Notary Public for the Commonwealth 
of Virginia, when were present on behalf of the 
respective parties: 

Reported by: M. Louise Comninaki 

ACCURATE STENOTYPISTS, INC. 
(703) 691-0480 1 (703) 273-9367 

P.O. Box 485, Fairfax, Virginia 22030 
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4 

Okay. 1 

2 

A 

Q Are you taking -- well, would you state your 

3 name, please? 

4 A John o. Martin. 

5 Q Are you taking any medication today that 

6 would prohibit you from giving truthful responses? 

7 A No. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Q 

A 

Q 

A 

Q 

What is your office address? 

I don't have an office. I'm retired. 

Okay. When did you retire? 

1987. 

All right. When you retired, did you see 

patients after 1987? 

A Not for pay, no. Just as volunteer things. 

I still have my license, though. I still have a full 

Virginia m~dical license. 

Q Okay. You see no patients for pay, so you 

don't have -- you haven't had an active clinical 

practice since 1987. Is that true? 

A That's true, yes. 

Q What is your date of birth, Doctor.Martin? 

A June 12, 1927. 

Q What is your Social Security Number? 
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1 VIRGINIA 

2 IN THE CIRCUIT COURT OF NOTTOWAY COu~TY 

3 - X 

4 THE ESTATE OF LUCILLE P. OVERTON, 

5 
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7 

8 
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11 

12 

13 

14 

15 

16 

17 
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19 

20 

21 

22 

23 

deceased, 
Plaintiff, 

-vs-

BLACKSTONE FAMILY PRACTICE CENTER, 
INC., CHARLES J. ROSENBAUM, a/k/a 
C.J. ROSENBAUM, M.D., JOSEPHINE 
FOWLER, M.D., and HCMF CORPORATION,: 
t/a HERITAGE HALL HEALTH CARE 

Defendants. 

- X 

Deposition of 

LAW NO. CL-031 

Fairfax, Virginia 
Friday, March 16, 2001 
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a witness, called for examination by counsel on behalf of 

the Defendant, HCMF Corporation, t/a Heritage Hall Health 

Care, pursuant to notice, taken in the medical offices of 
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there were present on behalf of the respective parties: 
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42 USCA S 1395i-3 
42 U.S.C.A. § 139Si-3 
~ 

This document has been updated. Use KEYCITE. 

~STATESCODE~~~OTATED 
TITI..E 42. THE PUBLIC HEALTH AND WELFARE 

CHAPTER 7-SOCIAL SECURITY 
SUBCHAPTER Xvni-HEALTH INSURANCE FOR AGED &'ID DISABLED 
PART A-HOSPITAL INSURAJ.'iCE BEI'f"EFITS FOR AGED AJ.'ID DISABLED 

Copr. ©West Group 2000. No claim to orig. U.S. Govt. Works 

Current through P.L. 106-274, approved 9-22-2000 

§ 1395i-3. Requirements for, and assuring quality of care in, skilled nursing facilities 

(a) "Skilled nursing facility" defmed 

Page 

In this subchapter, the term "skilled nursing facility" means an institution (or a distinct part of an institution) which-· 

(1) is primarily engaged in providing to residents--

(A) skilled nursing care and related services for residents who require medical or nursing care, or 

(B) rehabilitation services for the rehabilitation of injured, disabled, or sick persons, 

and is not primarily for the care and treatment of mental diseases; 

(2} has in effect a transfer agreement (meeting the requirements of section 1395x(l) of this title) with one or more 
hospitals having agreements in effect under section 1395cc of this title: and 

(3) meets the requirements for a skilled nursing facility described in subsections (b), (c), and (d) of this section. 

{b) Requirements relating to provision of services 

(1) Quality of life 

(A) In general 

A skilled nursin. g facility must care for its residents in such a manner and in such an environment as will promotl 
maintenance or enhancement of the quality of life of each resident. 

(B) Quality assessment and assurance 

A skilled nursing facility must maintain a quality assessment and assurance committee, consisting of the director o~ 
nursing services, a physician designated by the facility, and at least 3 other members of the facility's staff, which (i} 
meets at least quarterly to identify issues with respect to which quality assessment and assurance activities are 
necessary and (ii) develops and implements appropriate plans of action to correct identified quality deticiencies. ~ 
State or the Secretary may not require disclosure of the records of such committee except insofar as such disclosure is 
related to the compliance of such committee with the requirements of this subparagraph. 

(2) Scope of services and activities under plan of care 

A skilled nursing facility must provide services to attain or maintain the highest practicable phys· 
psychosocial well-being ·of each resident, in accordance with a written plan of care which--

-91-



42 USCA S ~395i·3 Page 2 

(A) describes the medical, nursing, and psychosocial needs of the resident and how such needs will be met; 

(B) is initially prepared, with the participation to the extent practicable of the resident or the resident's family or 
legal representative, by a team which includes the resident's attending physician and a registered professional nurse 
with responsibility for the resident; and 

(C) is periodically reviewed and revised by such team after each assessment under paragraph (3). 

(3) Residents' assessment 

(A) Requirement 

A skilled nursing facility must conduct a comprehensive, accurate, standardized, reproducible assessment of each 
resident's functional capacity, which assessment-

(i) describes the resident's capability to perform daily life functions and significant impairments in functional 
capacity; 

(ii) is based on a uniform minimum data set specitied by ·the Secretary under subsection (t)(6)(A) of this section; 

(ill) uses an instrument which is specified by the State under subsection (e)(S) of this section; and 

(iv) includes the identification of medical problems. 

(B) Certitication 

(i) In general 

Each such assessment must be conducted or coordinated (with the appropriate participation of health professionals) 
by a registered professional nurse who signs and certifies the completion of the assessment. Each individual who 
completes a portion of such an assessment shall. sign and certify as to the accuracy of that portion of the assessment. 

(ii) Penalty for falsification 

(I) An individual who willfully and knowingly certifies under clause (i) a material and false statement in a resident 
assessment is subject to a civil money penalty of not more than $1.000 with respect to each assessment. 

<m An individual who willfully and knowingly causes another individual to certify under clause (i) a material and 
false statement in a resident assessment is subject to a civil money penalty of not more than $5,000 with respect to 
each assessment. 

(TII) The provisions of section 1320a-7a of this title (other than subsections (a) and (b)) shall apply to a civil 
money penalty under this clause in the same manner as such provisions apply to a penalty or proceeding under section 
1320a-7a(a) of this title. 

(iii) Use of independent assessors 

If a State determines, under a survey under subsection (g) of this section or otherwise, that there has been a 
knowing and willful certification of false assessments under this paragraph, the State may require (for a period 
specitied by the State) that resident assessments under this paragraph be conducted and certified by individuals who 
are independent of the facility and who are approved by the State. 

(C) Frequency 

(i) In general 
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Subject to the timeframes prescribed by the Secretary under section 1395yy(e)(6) of this tide an assessment must 
be conducted~-

(I) promptly upon (but no later than 14 days after the date ot) admission for each individual admitted on or after 
October 1, 1990, and by not later than January 1, 1991, for each resident of the facility on that date; 

(ll) promptly after a significant change in the resident's physical or mental condition; and 

(ill) in no case less often than once every 12 months. 

(ii) Resident review 

The skilled nursing facility must examine each resident no less frequently than once every 3 months and, as 
appropriate, revise the resident's assessment to assure the continuing accuracy of the assessment. 

(D) Use 

The results of ~uch an assessment shall be used in developing, reviewing, and revising the resident's plan of care 
under paragraph (2). 

(E) Coordination 

Such assessments shall be coordinated with any State-required preadmission screening program to the ma."<imum 
extent practicable in order to avoid duplicative testing and effort. 

(4) Provision of services and activities 

(A) In general 

To the extent needed to fultill all plans of care described in paragraph (2), a skilled nursing facility must provide, 
direcdy or under arrangements (or, with respect to dental services, under agreements) with others for the provision 
of--

(i) nursing services and specialized rehabilitative services to attain or maintain the highest practicable physical, 
mental, and psychosocial well- being of each resident; 

.. 
(ii) medically-related social services to attain or maintain the highest practicable physical, me"n'tal, ·and psychosocial 

well-being of each resident; 

(ill) phannaceutical services (including procedures that assure the accurate acquiring, receiving, dispensing, and! 
administering of all drugs and biologicals) to meet the needs of each resident; 

(iv) dietary services that assure that the meals meet the daily nutritional and special dietary needs of each resident; 

{v) an on-going program, directed by a qualified professional, of activities designed to meet the interests and the 
physical, mental, and psychosocial well-being of each resident; 

(vi) routine and emergency dental services to meet the needs of each resident; and 

(vii) treatment and services required by mentally ill and mentally retarded residents not otherwise provided o · 
arranged tOr (or required to be provided or arranged for) by the State. I 

The services provided or arranged by the facility must meet professional standards of quality. Nothing in clause 
(vi) shall be construed as requiring a facility to provide or arrange for dental services described in that clause withou 
additional charge. · 
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(B) Qualified persons providing services 

Services described in clauses (i), (ii), (iii), (iv), and (vi) of subparagraph (A) must be provided by qualified persons 
in accordance with each resident's written plan of care. 

(C) Required nursing care 

(i) In general 

Except as provided in clause (ii), a skilled nursing facility must provide 24--hour licensed nursing service which is 
sufficient to meet nursing needs of its residents and must use the services of a registered professional nurse at least at 
least [FNl] 8 consecutive hours a day, 7 days a week. 

(ii) Exception 

To the extent that clause (i) may be deemed to require that a skilled nursing facility engage the services of a 
registered professional nurse for more than 40 hours a week, the Secretary is authorized to waive such requirement if 
the Secretary tinds that--

(I) the facility is located in a rural area and the supply of skilled nursing facility services in such area is not 
sufficient to meet the needs of individuals residing therein, 

(ID the facility has one full-time registered professional nurse who is regularly on duty at such facility 40 hours a 
week, 

(ill) the facility either has only patients whose physicians have indicated (through physicians' orders or admission 
notes) that each such patient does not require the services of a registered nurse or a physician for a 48-hour period. or 
has made arrangements for a registered professional nurse or a physician to spend such time at such facility as may be 
indicated as necessary by the physician to provide necessary skilled nursing services on days when the regular full­
time registered professional nurse is not on duty, 

(IV) the Secretary provides notice of the waiver to the State long-term care ombudsman (established under section 
307(a)(l2) of the Older Americans Act of 1965 (42 U.S.C.A. § 3027(a)(l2)]) and the protection and advocacy system 
in the State for the mentally ill and the mentally retarded, and 

(V) the facility that is granted such a waiver notities residents of the facility (or, where appropriate, the guardians 
or legal representatives of such residents) and members of their immediate families of the waiver. 

A waiver under this subparagraph shall be subject to annual renewal. 

( 5) Required training of nurse aides 

(A) In general 

(i) Except as provided in clause (ii), a skilled nursing facility must not use on a full-time basis any individual as a 
nurse aide in the facility on or after October 1, 1990 for more than 4 months unless the individual--

(1) has completed a training ·and competency evaluation program, or a competency evaluation program, approved 
by the State under subsection (e)(l)(A) of this section, and 

<m is competent to provide nursing or nursing-related services. 

(ii) A skilled nursing facility must not use on a temporary, per diem, leased, or on any basis other than as a 
pennanent employee any individual as a nurse aide in the facility on or after January 1. 1991, unless the individual 
meets the requirements described in clause (i}. 

-94-



42 USCA S 1395i-3 PageS j 

(B) Offering competency evaluation programs for current employees 

A skilled nursing facility must provide, for individuals used as a nurse aide [FN2] by the facility as of January 1, 
1990, for a competency evaluation program approved by the State under subsection (e)(l) of this section and such 
preparation as may be necessary for the individual to complete such a program by October 1, 1990. 

(C) Competency 

The skilled nursing facility must not permit an individual, other than in a training and competency evaluation 
program approved by the State, to serve as a nurse aide or provide services of a type for which the individual has not 
demonstrated competency and must not use such an individual as a nurse aide unless the facility has inquired of any 
State registry established under subsection (e)(2)(A) of this section that the facility believes will include infonnation 
concerning the individual. 

(D) Re-training required 

For purposes of subparagraph (A), if, since an individual's most recent completion of a training and competency 
evaluation program. there· has· been a continuous period of 24 consecutive months during none of which the individual 
performed nursing or nursing-related services for monetary compensation, such individual shall complete a new 
training and competency evaluation program or a new competency evaluation program. 

(E) Regular in-service education 

The skilled nursing facility must provide such regular performance review and regular in-service education as 
assures that individuals used as nurse aides are competent co perform services as nurse aides. including training for 
individuals providing nursing and nursing-related services to residents with cognitive impairments. 

(F) "Nurse aide" defmed 

In this paragraph, the term "nurse aide" means any individual providing nursing or nursing-related services to 
residents in a skilled nursing facility, but does not include an individual--

(i) who is a licensed health professional (as detined in subparagraph (G)) or a registered dietician. or 

(ii) who volunteers to provide such services without monetary compensation. 

(G) "Licensed health professional" defmed 

In this paragraph, the term "licensed health professional" means a physician, physician assistant. nurse practitioner, 
physical, speech. or occupational therapist, physical or occupational therapy assistant, registered professional nurse, 
licensed practical nurse, licensed or certified social worker, registered respiratory therapist, or certitied respiratory 
therapy technician. 

( 6) Physician supervision and clinical records 

A skilled nursing facility must--

{A) require that the medical care of every resident be provided under the supervision of a physician; 

(B) provide for having a physician available to furnish necessary medical care in case of emergency; and 

(C) maintain clinical records on all residents, which records include the plans of care (described in paragraph (2)) 
and the residents' assessments (described in paragraph (3)). 

(7) Required social services 
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In the case of a skilled nursing facility with more than 120 beds, the facility must have at least one social worker 
(with at least a bachelor's degree in social work or similar professional qualifications) employed full- time to provide 
or assure the provision of social services. 

(c) Requirements relating to residents' rights 

(1) General rights 

(A) Specified rights 

A skilled nursing facility must protect and promote the rights of each resident, including each of the following 
rights: 

(i) Free choice 

The right to choose a personal attending physician. to be fully informed in advance about care and treatment, to be 
fully informed in advance of any changes in care or treatment that may affect the resident's well-being, ·and (except 
w~th respect to a resident adjudged incompetent) to participate in planning care and treatment or changes in care ~d 
treatment. 

(ii) Free from restraints 

The right to be free from physical or mental abuse, corporal punishment, involuntary seclusion, and any physical 
or chemical restraints imposed for purposes of discipline or convenience and not required to treat the resident's 
medical symptoms. Restraints may only be imposed--

(n to ensure the physical safety of the resident or other residents, and 

(IT) only upon the written order of a physician that specifies the duration and circwnstances under which the 
restraints are to be used (except in emergency circumstances specitied by the Secretary) until such an order could 
reasonably be obtained. 

(iii) Privacy 

The right to privacy with regard to acconunodations, medical treatment, written and telephonic communications, 
visits, and meetings of family and of resident groups. 

(iv) Contidentiality 

The right to contidentiality of personal and clinical records and to access to current clinical records of the resident 
upon request by the resident or the resident's legal representative. within 24 hours (excluding hours occurring 
during a weekend or holiday) after making such a request. 

(v) Accommodation of needs 

The right-- · 

(I) to reside and receive services with reasonable accorrunodations of individual needs and preferences, except 
where the health or safety of the individual or other residents would be endangered, and 

(m to receive notice before the room or roommate of the resident in the facility is changed. 

(vi) Grievances 

The right to voice grievances with respect to treatment or care that is (or fails to be) furnished, without 
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discrimination or reprisal for voicing the grievances and the right to prompt efforts by the facility to resolve 
1 

grievances the resident may have, including those with respect to the behavior of other residents. 
1 

(vii) Participation in resident and family groups 

The right of the resident to organize and participate in resident groups in the facility and the right of the resident's 
family to meet in the facility with the families of other residents in the facility. 

(viii) Participation in other activities 

The right of the resident to participate in social, religious, and cormnunity activities that do not interfere with the 
rights of other residents in the facility. 

(ix) Examination of survey results 

The right to examine, upon reasonable request, the results of the most recent survey of the facility conducted by 
the Secretary or a State with respect to the facility and any plan of correction in effect with respect to the facility. 

(x) Refusal of certain transfers 

The right to refuse a transfer to another room within the facility, if a purpose of the transfer is to relocate the 
resident from a portion of the facility that is a skilled nursing facility (for purposes of this subchapter) to a portion of 
the facility that is not such a skilled nursing facility. 

(xi) Other rights 

Any other right established by the Secretary. 

Clause (iii) shall not be construed as requiring the provision of a private room. A resident's exercise of a right to 
refuse transfer under clause {x) shall not affect the resident's eligibility or entitlement to benetits under this 
subchapter or to medical assistance under subchapter XIX of this chapter. 

(B) Notice of rights and services 

A skilled nursing facility must--

(i) infonn each resident, orally and in writing at the time of admission to the facility~ of the resident's legal 
rights during the stay at the facility·; 

(ii) make available to each resident, upon reasonable request. a written statement of such rights (which statement is 
updated upon changes in such rights) including the notice (if any) of the State developed under section 1396r(e)(6) ofl 
this title; and 

(iii) inform each other resident, in writing before or at the time of admission and periodically during the resident's 
stay, of services available in the facility and of related charges for such services, including any charges for services 
not covered under this subchapter or by the facility's basic per diem charge. 

The written description of legal rights under this subparagraph shall include a description of the protection o: 
personal funds under paragraph (6) and a statement that a resident may fue a complaint with a State survey an 
certification agency respecting resident abuse and neglect and misappropriation of resident property in the facility. 

(C) Rights of incompetent residents 

In the case of a resident adjudged incompetent under the laws of a State, the rights of the resident under thi 
subchapter shall devolve upon, and. to the extent judged necessary by a court of competent jurisdiction, be exercise 
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by, the person appointed under State law to act on the resident's behalf. 

(D) Use of psychopharmacologic drugs 

Psychopharmacologic drugs may be administered only on the orders of a physician and only as part of a plan 
(included in the written plan of care described in paragraph (2)) designed to eliminate or modify the symptoms for 
which the drugs are prescribed and only if. at least annually, an independent, external consultant reviews the 
appropriateness of the drug plan of each resident receiving such drugs. In determining whether such a consultant is 
qualified to conduct reviews under the preceding sentence, the Secretary shall take into account the needs of nursing 
facilities under this subchapter to have access to the services of such a consultant on a timely basis. 

(E) Information respecting advance directives 

A skilled nursing facility must comply with the requirement of section 1395cc(t) of this title (relating to maintaining 
written policies and procedures respecting advance directives). 

(2) Transfer and discharge rights 

(A) In general 

A skilled nursing facility must permit each resident to remain in the facility and must not transfer or discharge the 
resident from the facility unless--

(i) the transfer or discharge is necessary to meet the resident's welfare and the resident's welfare cannot be met in 
me facility; 

(ii) the transfer or discharge is appropriate because me resident's health has improved sufticiently so the resident 
no longer needs the services provided by the facility; 

(iii) the safety of individuals in the facility is endangered; 

(iv) the health of individuals in the facility would otherwise be endangered; 

(v) the resident has failed, after reasonable and appropriate notice, to pay (or to have paid under chis subchapter or 
subchapter XIX of !:his chapter on the resident's behalt) for a stay at the facility; or 

(vi) the facility ceases to operate. 

In each of the cases described in clauses (i) through (v), the basis for the transfer or discharge must be docwnented 
in the resident's clinical record. In me cases described in clauses (i) and (ii), the docwnentation must be made by the 
resident's physician, and in the cases described in clauses (iii) and (iv) the_ documentation must be made by a 
physician. 

(B) Pre-transfer and pre-discharge notice 

(i) In general 

Before effecting a transfer or discharge of a resident, a skilled nursing facility must--

(I) notify the resident (and, if known, a family member of the resident or legal representative) of the transfer or 
discharge and the reasons therefor, 

<m record the reasons in me resident's clinical record (including any documentation required under subparagraph 
(A)), and 
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(ill) include in the notice the items described in clause (iii). 

(ii) Timing of notice 

The notice under clause (i)(I) must be made at least 30 days in advance of the resident's transfer or discharge 
except·· 

(1) in a case described in clause (iii) or (iv) of subparagraph (A); 

(ll) in a case described in clause (ii) of subparagraph (A), where the resident's health improves sufficiently to 
allow a more immediate transfer or discharge: 

(III) in a case described in clause (i) of subparagraph (A), where a more immediate transfer or discharge is 
necessitated by the resident's urgent medical needs; or 

(IV) in a case where a resident has not resided in the facility for 30 days. 

In the case of such exceptions, notice must be given as many days before the date of the transfer or discharge as 
is practicable. 

(iii) Items included in notice 

Each notice under clause (i) must include·· 

(I) for transfers or discharges effected on or after October 1, 1990, notice of the resident's right to appeal the 
transter or discharge under the State process established under subsection (e)(3) of this section; and 

(ll) the name, mailing address, and telephone nwnber of the State long· term care ombudsman (established under 
tide III or VII of the Older Americans Act of 1965 [42 U .S.C.A § 3021 et seq. or§ 3058 et seq.] in accordance with 
section 712 of the Act [42 U.S.C.A. § 3058g]). 

(C) Orientation 

A skilled nursing facility must provide sufficient preparation and orientation to residents to ensure safe and orderly 
transfer or discharge tram the facility. 

(3) Access and visitation rightS 

A skilled nursing facility must·-

(A) permit immediate access to any resident by any representative of the Secretary, by any representative of the 
State, by an ombudsman described in paragraph (2)(B)(iii)(II), or by the resident's individual physician; 

(B) pemtit immediate access to a resident, subject to the resident's right" to deny or withdraw consent at any time, 
by immediate family or other relatives of the resident; · 

(C) permit immediate access to a resident, subject to reasonable restrictions and the resident's right to deny or 
withdraw consent at any time, by others who are visiting with the consent of the resident; 

(D) permit reasonable access to a resident by any entity or individual that provides health, social, legal, or other 
services to the resident, subject to the resident's right to deny or withdraw consent at any time; and 

(E) permit representatives of the State ombudsman (described in paragraph (2)(B)(iii)(II)), with the pennission of 
the resident (or the resident's legal representative) and consistent with State law, to examine a resident's clinical 
records. 
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( 4) Equal access to quality care 

A skilled nursing facility must establish and maintain identical policies and practices regarding transfer, discharge, 
and covered services under this subchapter for all individuals regardless of source of payment. 

(5) Admissions policy 

(A) Admissions 

With respect to admissions practices, a skilled nursing facility must--

(i) (I) not require individuals applying to reside or residing in the facility to waive their rights to benetits under this 
subchapter or under a State plan under subchapter XIX of this chapter, (II) not require oral or written assurance that 
such individuals are not eligible for, or will not apply for, benetits under this subchapter or such a State plan. and 
(III) prominently display in the facility and provide to such individuals written infonnation about how to apply for and 
use such benefits and how to receive refunds for previous payments covered by such benefits; and 

(ii) not require a third. party guarantee of payment to the facility as a condition of admission (or expedited 
admission) to, or continued stay in, the facility. 

(B) ConstrUction 

(i) No preemption of stricter standards 

Subparagraph (A) shall not be construed as preventing States or political subdivisions therein from prohibiting, 
under State or local law, the discrimination against individuals who are entitled to medical assistance under this 
subchapter with respect to admissions practices of skilled nursing facilities. 

(ii) Contracts with legal representatives 

Subparagraph (A)(ii) shall not be construed as preventing a facility from requiring an individual, who has legal 
access to a resident's income or resources available to pay for care in the facility, to sign a contract (without 
incurring personal tinancialliability) to provide payment from the resident's income or resources for such care . 

. (6) Pro~ection of resident funds 

(A) In general 

The skilled nursing facility--

(i) may not require residents to deposit their personal funds with the facility, and 

(ii) upon the written authorization of the resident, must hold, safeguard, and account for such personal funds under 
a system established and maintained by the facility in accordance with this paragraph. 

(B) Management of personal funds 

Upon written authorization of a resident under subparagraph (A)(ii), the facility must manage and account for the 
personal funds of the resident deposited with the facility as follows: 

(i) Deposit 

The facility must deposit any amount of personal funds in excess of $100 with respect to a resident in an interest 
bearing account (or accounts) that is separate from any of the facility's operating accounts and credits [FN3] all 
interest earned on such separate_account to such account. With respect to any other personal funds, the facility. must 
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maintain such funds in a non-interest bearing account or petty cash fund. 

(ii) Accounting and records 

i 

Page 11 

The facility must assure a full and complete separate accounting of each such resident's personal funds, maintain 
written record of all fmancial transactions involving the personal funds of a resident deposited with the facility, and 
afford the resident (or a legal representative of the resident) reasonable access to such record. 

(iii) Conveyance upon death 

Upon the death of a resident with such an account, the facility must convey promptly the resident's personal fundS 
(and a fmal accounting of such funds) to the individual administering the resident's estate. 

(C) Assurance of fmancial security 

The facility must purchase a surety bond, or otherwise provide assurance satisfactocy to the Secretary, to assure th 
security of all personal funds of residents deposited with the facility. 

(D) Limitation on charges to personal funds 

The facility may not impose a charge against the personal funds of a resident for any item or service for whicti 
payment is made under this subchapter or subchapter XIX of this chapter. 

(d) Requirements relating to administration and other matters 

( 1) Administration 

(A) In general 

A skilled nursing facility must be administered in a manner that enables it to use its resources effectively an 
efficiently to attain or maintain the highest practicable physical, mental, and psychosocial well-being of each resident 
(consistent with requirements established under subsection (t)(5) of this section). 

(B) Required notices 

If a change occurs in--

(i) the persons with an ownership or control interest (as detined in section 1320a-3(a)(3) of this title) in the facility. 

(ii) the persons who are officers, directors, agents, or managing employees (as detined in section 1320a-5(b) J 
this title) of the facility I 

(ill) the corporation, association, or other company responsible for the management of the facility, or 

(iv) the individual who is the administrator or director of nursing of the facility, 

the skilled nursing facility must provide notice to the State agency responsible for the licensing of the facility I a 
the time of the change, of the change and of the identity of each new person, company' or individual described in thr

1 

respective clause. 

(C) Skilled nursing facility administrator 

The administrator of a skilled nursing facility must mee[ standards established by the Secretary under subsection 
(t)(4) of this section. 
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(2) Licensing and Life Safety Code 

(A) Licensing 

A skilled nursing facility must be licensed under applicable State and local law. 

(B) Life Safety Code 

A skilled nursing facility must meet such provisions of such edition (as specified by the Secretary in regulation) of 
the Life Safety Code of the National Fire Protection Association as are applicable to nursing homes; except that-

(i) the Secretary may waive, for such periods as he deems appropriate, specific provisions of such Code which if 
rigidly applied would result in Wl!easonable hardship upon a facility, but only if such waiver would not adversely 
affect the health and safety of residents or personnel, and 

(ii) the provisions of such Code shall not apply in any State if the Secretary finds that in such State there is in effect 
a fll'e and safecy code, imposed by State law, which adequately protects residents of and personnel in skilled nursing 
facilities. 

(3) Sanitary and infection control and physical environment 

A slcilled nursing facility must--

(A) establish and maintain an infection control program designed to provide a safe, sanitary, and comforta~le 
environment in which residents reside and to help prevenc me development and transmission of disease and 
infection, and 

(B) be designed, constructed, equipped, and maintained in a manner to protect the healch and safety of residents, 
persoru1el, and the general public. 

(4) Miscellaneous 

(A) Compliance with Federal. State, and local laws and professional standards 

A skilled nursing facility must operate and provide services in compliance with all applicable Federal, State, and 
local laws and regulations (iilcluding the requirements of section 1320a-3 of this title) and with accepted professional 
standards and principles which apply to professionals providing services in such a facility. 

(B) Other 

A skilled nursing facility must meet such other requirements relating to the health, safety, and well-being of 
residents or relating to the physical facilities thereof as the Secretary may fmd necessary. 

(e) State requirements relating to skilled nursing facility requirements 

The requirements, referred to in section 1395aa(d) of this title, with respect to a State are as follows: 

(1) Specification and review of nurse aide training and competency evaluation programs and of nurse aide 
competency evaluation programs 

The State must--

(A) by not later than January 1, 1989, specify those training and competency evaluation programs, and those 
competency evaluation programs, that the State approves for purposes of subsection (b)(5) of this section and that 
meet the requirements established under subsection (f)(2) of this section, and 
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(B) by not later than January 1. 1990, provide for the review and reapproval of such programs, at a frequency andi 
using a methodology consistent with the requirements established under subsection (t)(2)(A)(iii) of this section. 

The failure of the Secretary to establish requirements under subsection (t)(2) of this section shall not relieve any 
State of its responsibility under this paragraph. 

(2) Nurse aide registry 

(A) In general 

By not later than January 1, 1989, the State shall establish and maintain a registry of all individuals who have 
satisfactorily completed a nurse aide training and competency evaluation program, or a nurse aide competency 
evaluation program, approved under paragraph (1) in the State, or any individual described in subsection (t)(2)(B)(ii) 
of this section or in subparagraph (B), (C), or (D) of section 6901(b)(4) of the Omnibus Budget Reconciliation Act oft 
1989. 

(8) Information in registry 

The registry under subparagraph (A) shall provide (in accordance with regulations of the Secretary) for th~ 

inclusion of specific documented tindings by a State under subsection (g)(l)(C) of this section of resident neglect o~d 
abuse or misappropriation of resident property involving an individual listed in the registry, as well as any brief 
statement of the individual disputing the tindings, but shall not include any allegations of resident abuse or neglect o I 
misappropriation of resident property that are not specifically documented by the State under such subsection. The 
State shall make available to the public information in the registry. In the case of inquiries to the registry concerning 
an individual listed in the registry, any information disclosed concerning such a tinding shall also include disclosure 
of any such statement in the registry relating to the tinding or a clear and accurate summary of such a statement. 

(C) Prohibition against charges 

A State may not impose any charges on a nurse aide relating to the registry established and maintained unde 
subparagraph (A). 

(3) State appeals process for transfers and discharges 

The State, for transfers and discharges from skilled nursing facilities effected on or ·after October 1, 1989 I mus 
1 provide for a fair mechanism for hearing appeals on transfers and discharges of residents of such facilities. Sue 

mechanism must meet the guidelines established by the Secretary Wlder subsection (t)(3) of this section; but the 
failure of the Secretary to establish such guidelines shall not relieve any State of its responsibility to provide for sue 
a fair mechanism. 

( 4) Skilled nursing facility administrator standards 

By not later than January 11 1990, the State must have implemented and enforced the skilled nursing faciliCYj 
administrator standards developed under subsection (t)(4) of this section respecting the qualitication of administrators 
of skilled nursing facilities. 

(5) Specification of resident assessment instrument 

Effective July 1 I 1990, the State shall specify the instrument to be used by nursing facilities in the State 1· 

complying with the requirement of subsection (b)(3)(A)(iii) of this section. Such instrument shall be--

(A) one of the instruments designated under subsection (t)(6)(B) of this section, or 

(B) an instrument which the Secretary has approved as being consistent with the minimum data set of cor~ 
elements, conunon detinitions, and utilization guidelines specified by the Secretary under subsection (t)(6)(A) of thi' 
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section. 

(t) Responsibilities of Secretary relating to skilled nursing facility requirements 

(1) General responsibility 

It is the duty and responsibility of the Secretary to assure that requirements which govern the provision of care in 
skilled nursing facilities under this subchapter, and the enforcement of such requirements, are adequate to protect the 
health, safety, welfare, and rights of residents and to promote the effective and efficient use of public moneys. 

(2) Requirements for nurse aide training and competency evaluation programs and for nurse aide competency 
evaluation programs 

(A) In general 

For purposes of subsections (b)(S) and (e)( l)(A) of this section, the Secretary shall establish, by not later than 
September 1, 1988-

(i) requirements for the approval of nurse aide tr3.1IU11g and competency evaluation programs, including 
requirements relating to (I) the areas to be covered in such a program (including at least basic nursing skills, personal 
care skills, recognition of mental health and social service needs, care of cognitively impaired residents, basic 
restorative services, and residents' rights) and content of the curriculum, (II) minimum hours of initial and ongoing 
training and retraining (including not less than 75 hours in the case of initial training), (IU) qualifications of 
instructors, and (IV) procedures for detennination of competency; 

(ii) requirements for the approval of nurse aide competency evaluation programs, including requirement relating co 
the areas to be covered in such a program, including at least basic nursing skills, personal care skills. recognition of 
mental health and social service needs. care of cognitively impaired residents, basic restorative services, residents' 
rights, and procedures for determination of competency; 

(ill) requirements respecting the minimum frequency and methodology to be used by a State in reviewing such 
programs' compliance with the requirements for such programs; and 

(iv) requirements, under both such programs, that--

(I) provide procedures for detennining competency that permit a nurse aide, at the nurse aide's option. to establish 
competency through procedures or methods other than the passing of _a written examination and to have the 
competency evaluation conducted at the nursing facility at which the aide is (or will be) employed (tmless the facility 
is described in subparagraph (B)(iii)(l)), 

(ll) prohibit the imposition on a nurse aide who is employed by (or who has received an offer .of employment 
from) a facility on the date on which the aide begins either such program of any charges (including any charges for 
textbooks and other required course materials and any charges for the competency evaluation) for either such 
program, and 

(Ill) in the case of a nurse aide not described in subclause (II) who is employed by (or who has received an offer 
of employment from) a facility not later than 12 months after completing either such program, the State shall 
provide for the reimbursement of costs incurred in completing such program on a prorata basis during the period in 
which the nurse aide is so employed. 

(B) Approval of certain programs 

Such requirements--

(i) may permit approval of programs offered by or in facilities (subject to clause (iii)), as well as outside facilities 
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(including employee organizations). and of programs in effect on December 22, 1987; 

(ii) shall permit a State to fmd that an individual who has completed (before July 1, 1989) a nurse aide training 
and competency evaluation program shall be deemed to have completed such a program approved under subsection 
(b )(5) of this section if the State determines that, at the time the program was offered, the program met the 
requirements for approval under such paragraph; and 

(ill) subject to subparagraph (C), shall prohibit approval of such a program--

(I) offered by or in a skilled nursing facility which, within the previous 2 years--

(a) has operated under a waiver under subsection (b)(4)(C)(ii)(In of this section; 

(b) has been subject to an extended (or partial extended) survey under subsection (g)(2)(B)(i) of chis section or1 
section 1396r(g)(2)(B)(i) of this title, unless the survey shows that the facility is in compliance with the requirements j 

of subsections (b), (c), and (d) of this section; or I 

(c) has been assessed a civil money penalty described in subsection (h)(2)(B)(ii) of this section or section 
1396r(h)(2)(A)(ii) of this title of not less than $5,000, or has been subject to a remedy described in clause (i) or (iii) 
of subsection (h)(2)(B) of this section, subsection (h)(4) of this section, section 1396r(h)(l)(B)(i) of this title, or in 
clause (i), (iii), or (iv) of section 1396r(h)(2)(A) of this title, or 

<m offered by or in a skilled nursing facility unless the State makes the determination. upon an individual's 
completion of the program. that the individual is competent co provide nursing and nursing-related services in skilled 
nursing facilities. 

A State may not delegate (through subcontract or otherwise) itS responsibility under clause (iii)(II) to the skilled 
nursing facility. 

(C) Waiver authorized 

Clause (iii)(!) of subparagraph (B) shall not apply to a program offered in (but not by) a nursing facility (or skilled 
nursing facility for purposes of this subchapter) in a State if the State-· 

(i) detennines that there is no other such program offered within a reasonable distance of the facility, 

(ii) assures, through an oversight effort, that an adequate environment exists for operating the program in the 
facility, and 

(ill) provides notice of such determination and assurances to the State long-term care ombudsman. 

(3) Federal guidelines for State appeals process for transfers and discharges 

For purposes of subsections (c)(2)(B)(iii)(l) and (e)(3) of this section, by not later than October 1, 1988, the 
Secretary shall establish guidelines for minimum standards which State appeals processes under subsection (e)(3) of 
this section must meet to provide a fair mechanism for hearing appeals on transfers and discharges of residents from 
skilled nursing facilities. 

(4) Secretarial standards for qualification of administrators 

For purposes of subsections (d)( l)(C) and (e)(4) of this section, the Secretary shall develop, by not later than March 
1, 1989, standards to be applied in assuring the qualifications of administrators of skilled nursing facilities. 

(5) Criteria for administration 
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The Secretary shall establish criteria for assessing a skilled nursing facility's compliance with the requirement of 
subsection (d)(l) of this section with respect to--

(A) its governing body and management, 

(B) agreements with hospitals regarding transfers of residents to and from the hospitals and to and from other 
skilled nursing facilities, 

(C) disaster preparedness, 

(D) direction of medical care by a physician, 

(E) laboratory and radiological services, 

(F) clinical records, and 

(G) resident and advocate participation. 

(6) Specification of resident assessment data set and instruments 

The Secretary shall--

(A) not later than January 1, 1989, specify a minimum data set of core elements and corrunon detinitions for use by 
nursing facilities in conducting the assessments required under subsection (b)(3) of this section, and establish 
guidelines for utilization of the data set; and 

(B) by not later than April 1, 1990, designate one or more instruments which are consistent with the specitication 
made under subparagraph (A) and which a State may specify under subsection (e)(5)(A) of this section for use by 
nursing facilities in complying with the requirements of subsection (b)(3)(A)(iii) of this section. 

(7) List of items and services furnished in skilled nursing facilities not chargeable to the personal funds of a resident 

(A) Regulations required 

Pursuant to the requirement of section 21(b) of the Medicare-Medicaid Anti- Fraud and Abuse Amendments of 
1977, the Secretary shall issue regulations, on or before the tirst day of the seventh month to begin after December 
22. 1987, that detine those costs which may be charged to the personal funds of-residents in skilled nursing facilities 
who are individuals receiving benefits under this part and those costs which are to be included in the reasonable cost 
(or other payment amount) under this subchapter for extended care services. 

(B) Rule if failure to publish regulations 

If the Secretary does not issue the regulations under subparagraph (A) on or before the date required in such 
subparagraph, in the case of a resident of a skilled nursing facility who is eligible to receive benetits under this part, 
the costs which may not be charged to the personal funds of such resident (and for which payment is considered to be 
made under this subchapter) shall include, at a minimum, the costs for routine personal hygiene items and services 
furnished by the facility. 

(g) Survey and certification process 

( 1) State and Federal responsibility 

(A) ln general 

PUrsuant to an agreement under section 1395aa of this title, each State shall be responsible for certifying, in 
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accordance with surveys conducted under paragraph (2), the compliance of skilled nursing facilities (other than· 
facilities of the State) with the requirements of subsections (b), (c), and (d) of this section. The Secretary shall be 
responsible for certifying, in accordance with surveys conducted under paragraph (2), the compliance of State skilled 
nursing facilities with the requirements of such subsections. 

(B) Educational program 

Each State shall conduct periodic educational programs for the staff and residents (and their representatives) of 
skilled nursing facilities in order to present current regulations, procedures, and policies under this section. 

(C) Investigation of allegations of resident neglect and abuse and misappropriation of resident property 

The State shall provide, through the agency responsible for surveys and certification of nursing facilities under this 
subsection, for a process for the receipt and timely review and investigation of allegations of neglect and abuse and 
misappropriation of resident property by a nurse aide of a resident in a nursing facility or by another individual used 
by the facility in providing services to such a resident. The State shall, after providing the individual involved with a 
written notice of the allegations (including a statement of the availability of a hearing for the individual to rebut the 
allegations) and the opportunity for a hearing on the record, make a written tinding as to the accuracy of the 
allegations. If the State fmds that a nurse aide has neglected or abused a resident or misappropriated resident 
property in a facility, the State shall notify the nurse aide and the registry of such tinding. If the State fmds that any 
other individual used by the facility has neglected or abused a resident or misappropriated resident property in a 
facility. the State shall notify the appropriate licensure authority. A State shall not make a tinding that an individual 
has neglected a resident if the individual demonstrates that such neglect was caused by factors beyond the control of 
the individual. 

(D) Removal of name from nurse aide registry 

(i) In general 

In the case of a tinding of neglect under subparagraph (C), the State shall establish a procedure to permit a nurse 
aide to petition the State to have his or her name removed from the registry upon a determination by the State that--

(n the employment and personal history of the nurse aide does not ret1ect a pattern of abusive behavior or neglect; 
and 

<m the neglect involved in the original tinding was a singular occurrence. 

(ii) Timing of determination 

In no case shall a detennination on a petition submitted under clause (i) be made prior to the expiration of the 
1-year period beginning on the date on which the name of the petitioner was added to the registry under subparagraph! 
(C). 

(E) Construction 

The failure of the Secretary to issue regulations to carry out this subsection shall not relieve a State of its 
responsibility under this subsection. 

(2) Surveys 

(A) Standard survey 

(i) In general 

I 
Each skilled nursing facility shall be subject to a standard survey, to be conducted without any prior notice to th~ 
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facility. Any individual who notifies (or causes to be notified) a skilled nursing facility of the time or date on which 
such a survey is scheduled to be conducted is subject to a civil money penalty of not to exceed $2,000. The 
provisions of section 1320a-7a of this title (other than subsections (a) and (b)) shall apply to a civil money penalty 
under the previous sentence in the same manner as such provisions apply to a penalty or proceeding under section 
1320a-7a(a) of this title. The Secretary shall review each State's procedures for the scheduling and conduct of 
standard surveys to assure that the State has taken all reasonable steps to avoid giving notice of such a survey through 
the scheduling procedures and the conduct of the surveys themselves. 

(ii) Contents 

Each standard survey shall include, for a case-mix stratified sample of residents--

(1) a survey of the quality of care furnished, as measured by indicators of medical, nursing, and rehabilitative 
care, dietary and nutrition services, activities and social participation. and sanitation, infection control, and the 
physical environment, 

(II) written plans of care provided under subsection (b)(2) of this section and an audit of the residents' assessments 
under subsection (b)(3) of this section to detemune the accuracy of such assessments and the adequacy of such plans 
of care, and 

(ill) a review of compliance with residents' rights under subsection (c) of this section. 

(iii) Frequency 

(I) In general 

Each skilled nursing facility shall be subject to a standard survey not later than 15 months after the date of the 
previous standard survey conducted under this subparagraph. The Statewide average interval between standard 
surveys of skilled nursing facilities under this subsection shall not exceed 12 months. 

(II) Special surveys 

If not otherwise conducted under subclause (1), a standard survey (or an abbreviated standard survey) may be 
conducted within 2 months of any change of ownership, administration, management of a skilled nursing facility, or 
the director of nursing in order to determine whether the change has resulted ·in any decline in the quality of care 
furnished in the facility. · 

(B) Extended surveys 

(i) In general 

Each skilled nursing facility which is found, under a standard survey, to have provided substandard quality of care 
shall be subject to an extended survey. Any other facility may, at the Secretary's or State's discretion, be subject to 
such an extended survey (or a partial extended survey). 

(ii) Timing 

The extended survey shall be conducted immediately after the standard survey (or, if not practicable, not later 
than 2 weeks after the date of completion of the standard survey). 

(iii) Contents 

In such an extended survey, the survey team shall review and identify the policies and procedures which produced 
such substandard quality of care and shall determine whether the facility has complied with all the requirements 
described in subsections (b), (c), and (d) of this section. Such review shall include an expansion of the size of the 

-108-



42 USCA S 139Si-3 Page 19 

sample of residents' assessments reviewed and a review of the staffmg, of in-service training, and, if appropriate, of 
contracts with consultants. 

(iv) Construction 

Nothing in this paragraph shall be construed as requiring an extended or partial extended survey as a prerequisite 
to imposing a sanction against a facility under subsection {h) of this section on the basis of fmdings in a standard 
survey. 

(C) Survey protocol 

Standard and extended surveys shall be conducted--

(i) based upon a protocol which the Secretary has developed, tested, and validated by not later than I anuary 1, 
1990, and 

(ii) by individuals, of a survey team, who meet such minimum qualifications as the Secretary establishes by not 
later than such date. 

The failure of the Secretary to develop, test, or validate such protocols or to establish such minimum qualitications 
shall not relieve any State of its responsibility (or the Secretary of the Secretary's responsibility) to conduct surveys 
under this subsection. 

(D) Consistency of surveys 

Each State and the Secretary shall implement programs- to measure and reduce inconsistency in the application of 
survey results among surveyors. 

(E) Survey teams 

(i) In general 

Surveys under this subsection shall be conducted by a multidisciplinary team of professionals (including a 
registered professional nurse). 

(ii) Prohibition of contlicts of interest 

A State may not use as a member of a survey team under this subsection an individual who is serving (or has 
served within the previous 2 years) as a member of the staff of, or as a consultant to, the facility surveyed respecting 
compliance with the requirements of subsections (b), (c), and (d) of this section, or who has a personal or familial 
fmancial interest in the facility being surveyed. 

(iii) Training 

The Secretary shall provide for the comprehensive training of State and Federal surveyors in the conduct of 
standard and extended surveys under this subsection. including the auditing of resident assessments and plans of 
care. No individual shall serve as a member of a survey team unless the individual has successfully completed a 
training and testing program in survey and certification techniques that has been approved by the Secretary. 

(3) Validation surveys 

(A) In general 

The Secr~tary shall conduct onsite surveys of a representative sample of skilled nursing facilities in each State, 
within 2 months of the date of surveys conducted under paragraph (2) by the State, in a sufficient number to allow 
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inferences about the adequacies of each State's surveys conducted under paragraph (2). In conducting such surveys, 
the Secretary shall use the same survey protocols as the State is required to use under paragraph (2). If the State has 
detennined that an individual skilled nursing facility meets the requirements of subsections (b), (c), and (d) of this 
section, but the Secretary determines that the facility does not meet such requirements, the Secretary's determination 
as to the facility's noncompliance with such requirements is binding and supersedes that of the State survey. 

(B) Scope 

With respect to each State, the Secretary shall conduct surveys under subparagraph (A) each year with respect to at 
least 5 percent of the number of skilled nursing facilities surveyed by the State in the year, but in no case less than 5 
skilled nursing facilities in the State. 

(C) Remedies for substandard performance 

If the Secretary fmds, on the basis of such surveys, that a State has failed to perform surveys as required under 
paragraph (2) or that a State's survey and certitication performance otherwise is not adequate, the Secretary shall 
provide for an appropriate remedy, which may include the training of survey teams in the State. 

(D) Special surveys of compliance 

Where the Secretary has reason to question the compliance of a skilled nurs~g facility with any of the requirements 
of subsections (b), (c), and (d) of this section, the Secretary may conduct a survey of the facility and, on the basis of 
that survey, make independent and binding determinations concerning the extent to which the skilled nursing facility 
meets such requirements. 

(4) Investigation of complaints and monitoring compliance 

Each State shall maintain procedures and adequate staff to--

(A) investigate complaints of violations of requirements by skilled nursing facilities, and 

(B) monitor, on-site, on a regular, as needed basis, a skilled nursing facility's compliance with the requirements of 
subsections (b), (c), and (d) of this section, if--

(i) the facility has been found not to be in compliance with such requirements and is in the process of correcting 
deticiencies to achieve such compliance; 

(ii) the facility was previously found not to be in compliance with such requirements, has corrected deticiencies to 
achieve such compliance, and veritication of continued compliance is indicated; or 

(ill) the State has reason to question the compliance of the facility with such requirements. 

A State may maintain and utilize a specialized team (including an attorney, an auditor, and appropriate health care 
professionals) for the purpose of identifying, surveying, gathering and preserving evidence, and carrying out 
appropriate enforcement actions against substandard skilled nursing facilities. 

(5) Disclosure of results of inspections and activities 

(A) Public information 

Each State, and the Secretary, shall make available to the public·-

(i) information respecting all surveys and certifications made respecting skilled nursing facilities, including 
statements of deficiencies, within 14 calendar days after such infonnation is made available to those facilities, and 
approved plans.of correction, · 
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(ii) copies of cost reports of such facilities tiled under this subchapter or subchapter XL"( of this chapter, 

(iii) copies of statements of ownership under section 1320a-3 of this title, and 

(iv} information disclosed under section 1320a-5 of this title. 

(B) Notice to ombudsman 

Each State shall notify the State long-term care ombudsman (established under title III or VII of the Older 
Americans Act of 1965 [42 U .S.C.A. § 3021 et seq. or§ 3058 et seq.] in accordance with section 712 of the Act (42 
U.S.C.A. § 3058g]) of the State's fmdings of noncompliance with any of the requirements of subsections (b), (c), and 
(d) of this section, or of any adverse action taken against a skilled nursing facility under paragraph (1), (2), or (4) of 
subsection (h) of this section, with respect to a skilled nursing facility in the State. 

(C) Notice to physicians and skilled nursing facility administrator licensing board 

If a State fmds that a skilled nursing facility has provided substandard quality of care, the State shall notify·· 

(i) the attending physician of each resident with respect to which such fmding is made, and 

{ii) the State board responsible for the licensing of the skilled nursing facility administrator at the facility. 

(D) Access to fraud control units 

Each State shall provide its State medicaid fraud and abuse control unit (established under section 1396b(q) of this 
title) with access to all information of the State agency responsible for surveys and certitications under this 
ru~~~ . 

(h) Enforcement process 

( 1) In general 

If a State fmds, on the basis of a standard, extended, or partial extended survey under subsection (g)(2) of this 
section or otherwise, that a skilled nursing facility no longer meets a requirement of subsection (b), (c), or (d) of this 
section, and further tinds that the facility's deticiencies·-

(A) immediately jeopardize the health or safety of its residents, the State shall recommend to the Secretary that the 
Secretary take such action as described in paragraph (2)(A)(i); or 

(B) do not immediately jeopardize the health or safety of its residents, the State may recommend to the Secretary 
that the Secretary take such action as described in paragraph (2)(A)(ii). 

If a State tinds that a skilled nursing facility meets the requirements of subsections (b), (c), and (d) of this section. 
but, as of a previous period, did not meet such requirements, the State may reconunend a civil money penalty under 
paragraph (2)(B)(ii) for the days in which it tinds that the facility was not in compliance with such requirements. 

(2) Secretarial authority 

(A) In general 

With respect to any skilled nursing facility in a State, if the Secretary tinds, or pursuant to a recommendation of 
the State under paragraph (1) tinds, that a skilled nursing facility no longer meets a requirement of subsection (b), (c), 
(d), or (e) of this section, and funher tinds that the facility's deticiencies--

(i) immediately jeopardize the health or safety of its residents, the Secretary shall take inunediate action to remove 
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the jeopardy and correct the deticiencies through the remedy specified in subparagraph (B)(iii), or terminate the 
facility's participation under this subchapter and may provide, in addition, for one or more of the other remedies 
described in subparagraph (B); or -' 

(ii) do not immediately jeopardize the health or safety of its residents, the Secretary may impose any of the 
remedies described in subparagraph (B). 

Nothing in this subparagraph shall be construed as restricting the remedies available to the Secretary to remedy a 
skilled nursing facility's deficiencies. If the Secretary fmds, or pursuant to the recommendation of the State under 
paragraph (1) fmds, that a skilled nursing facility meets such requirements but, as of a previous period, did not meet 
such requirements, the Secretary may provide for a civil money penalty under subparagraph (B)(ii) for the days on 
which he fmds that the facility was not in compliance with such requirements. 

(B) Specified remedies 

The Secretary may take the following actions with respect to a finding that a facility has not met an applicable 
requirement; 

{i) Denial of payment 

The Secretary may deny any further payments under this subchapter with respect to all individuals entitled to 
benetits under this subchapter in the facility or with respect to such individuals admitted to the facility after the 
effective date of the tinding. 

(ii) Authority with respect to civil money penalties 

The Secretary may impose a civil money penalty in an amount not to exceed $10,000 for each day of 
noncompliance. The provisions of section 1320a-7a of this tide (other than subsections (a) and (b)) shall apply to a 
civil money penalty under the previous sentence in the same manner as such provisions apply to a penalty or 
proceeding under section 1320a-7a(a) of this title. 

(iii) Appointment of temporary management 

In consultation with the State, the Secretary may appoint temporary management to oversee the operation of the 
facility and to assure the health and safety of the facility's residents, where there is a need for temporary management 
while--

(I) there is an orderly closure of the facility, or 

<m improvements are made in order to bring the facility into compliance with all the requirements of subsections 
(b), (c), and (d) of this section. 

The temporary management under this clause shall not be terminated under subclause (II) until the Secretary has 
determined that the facility has the management capability to ensure continued compliance with all the requirements 
of subsections (b), (c), and (d). 

The Secretary shall specify criteria, as to when and how each of such remedies is to be applied, the amountS of any 
flnes, and the severity of each of these remedies, to be used in the imposition of such remedies. Such criteria shall 
be designed so as to minimize the time between the identification of violations and tinal imposition of the remedies 
and shall provide for the imposition of incrementally more severe fmes for repeated or uncorrected deficiencies. In 
addition, the Secretary may provide for other specified remedies, such as directed plans of correction. 

(C) Continuation of payments pending remediation 

The Secretary may continue payments, over a period of not longer than 6 months after the effective date of the 
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fmdings, under this subchapter with respect to a skilled nursing facility not in compliance with a requirement of 
subsection (b), (c), or (d) of this section, if-

(i) the State survey agency fmds that it is more appropriate to take alternative action to assure compliance of the 
facility with the requirements than to terminate the certification of the facility, 

(ii) the State has submitted a plan and timetable for corrective action to the Secretary for approval and the 
Secretary approves the plan of corrective action, and 

(iii) the facility agree~ to repay to the Federal Government payments received under this subparagraph if the 
corrective action is not taken in accordance with the approved plan and timetable. 

The Secretary shall establ.ish guidelines for approval of corrective actions requested by States under this 
subparagraph. 

(0) Assuring prompt compliance 

If a skilled nursing facility has not complied with any of the requirements of subsections (b), (c), and (d) of this 
section. within 3 monchs after the date the facility is tound to be out of compliance with such requirements, the 
Secretary shall impose the remedy described in subparagraph (B)(i) for all individuals who are admitted to the facility 
after such date. 

(E) Repeated noncompliance 

In the case of a skilled nursing facility which, on 3 consecutive standard surveys conducted under subsection (g)(2) 
of this section, has been found to have provided substandard quality of care, the Secretary shall (regardless of what 
other remedies are provided)--

(i) impose the remedy described in subparagraph (B)(i), and 

(li) monitor the facility under subsection (g)(4)(B) of this section, 

until the facility has demonstrated, to the satisfaction of the Secretary, that it is in compliance with the 
requirements of subsections (b), (c)! and (d) of this section, and that it will remain in compliance with such 
requirements. 

(3) Effective period of denial of payment 

A finding to deny payment under this subsection shall terminate when the Secretary fmds that the facility is in 
substantial compliance with all the requirements of subsections (b), (c), and (d) of chis section. 

(4) lnunediate tennination of participation for facility where Secretary tinds noncompliance and immediate jeopardy 

If the Secretary fmds that a skilled nursing facility has not met a requirement of subsection (b), (c), or (d) of this 
section, and tinds that the failure immediately jeopardizes the health or safety of its residents, the Secretary shall take 
immediate action to remove the jeopardy and correct the deticiencies through the remedy specified in paragraph 
(2)(B)(iii), or the Secretary shall terminate the facility's participation under this subchapter. If the facility's 
participation under this subchapter is terminated, the State shall provide for the safe and orderly transfer of the 
residents eligible under this subchapter consistent with the requirements of subsection (c)(2) of this section. 

(5) Construction 

The remedies provided under this subsection are in addition to those otherwise available under State or Federal law 
and shall not be construed as limiting such other remedies, including any remedy available to an individual at 
common law. The remedies described in clauses (i), [FN4] arid (iii) of paragraph (2)(B) may be imposed during the 
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pendency of any hearing. 

( 6) Sharing of information 

Notwithstanding any other provision of law, all infonnation concerning skilled nursing facilities required by this 
section to be filed with the Secretary or a State agency shall be made available by such facilities to Federal or State 
employees for purposes consistent with the effective administration of programs established under this subchapter and 
subchapter XIX of chis chapter, including investigations by State medicaid fraud control units. 

(i) Construction 

Where requirements or obligations under this section are identical to those provided under section 1396r of this tide, 
the fulflllment of those requirements or obligations under section 1396r of this title shall be considered to be the 
fulflllment of the corresponding requirements or obligations under this section. 

CREDIT(S) 
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[FN 1] So in original. 

[FN2] So in original. Probably should be "as nurse aides''. 
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VIRGINIA: 

IN THE CIRCUIT COURT FOR NOTIOWAY COUNTY 

HORACE E. PERDIEU, as Administrator 
of the Estate of LUCILLE P. OVERTON, 
deceased, 

Plaintiff, 

v. 

Blackstone Family Practice Center, Inc., 
Charles J. Rosenbaum, a/kla 
C.J. Rosenbaum, M.D., 
Josephine Fowler, M.D., 
and HCMF Corporation, tla 
Heritage Hall Health Care, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Law No.: CL-031 

PLAINTIFF'S MEMORANDUM OF LAW 
IN OPPOSITION TO DEFENDANT BLACKSTONE FAMILY PRACTICE 

CENTER. INC., AND CHARLES ROSENBAUM, M.D.'S 
MOTIONS IN LIMINE AND MOTIONS FOR SUMMARY JUDGMENT 

COMES NOW the Plaintiff, Horace E. Perdieu, as Administrator of the 

Estate of Lucille P. Overton, by counsel, and hereby files this Memorandum of 

Law in Opposition to Defendant Blackstone Family Practice Center, Inc., and 

Charles Rosenabum, M.D.'s Motions in Limine and Motions for Summary 

Judgment. In support thereof, Plaintiff sets forth the following: 

1 
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I. STATEMENT OF FACTS 

Lucille P. Overton, deceased, was admitted to the HCMF Corporation 

nursing home facility ( tla Heritage Hall He~lth Care) as a resident on or about 

January 4, 1995. She was admitted to Heritage Hall (after being discharged from 

Johnston-Willis Hospital) with altered mental status. She was suffering from 

dementia and needed assistance and supervision. She was assessed by 

Heritage Hall upon her admission as being a high risk for falls. Mrs. Overton 

sustained a broken hip in a fall on or about January 20 or 21, 1995. Mrs. 

Overton continued deteriorating until she was ultimately diagnosed as having 

sustained a broken hip some ten days later; she was then transported to 

Johnston-Willis Hospital where she underwent hip replacement surgery. 

In this medical malpractice action, Plaintiff Horace E. Perdieu, as 

Administrator of the Estate of Lucille Overton, seeks to hold Defendants 

accountable for the failure to properly and timely examine, diagnose, and treat 

Mrs. Overton. The standard of care applicable to BFPC and Dr. Rosenbaum 

·mandated that Mrs. Overton be given more than a cursory examination by a 

resident. Furthermore, a reasonable physician in the position of Dr. Rosenbaum, 

as director of BFPC, would have read the fall report related to each of her falls 

and would have noticed Mrs. Overton's injury and taken immediate, appropriate 

action. In order to establish this standard of care, explain it to the jury, and 

establish the breach thereof, Plaintiff has designated experts. As outlined in 

Plaintiff's Designation of Experts (attached hereto as Exhibit A), Plaintiffs experts 

are expected to testify regarding the applicable standard of care, the breach 
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thereof by BFPC and Dr. Rosenbaum (and the other named defendants to this 

action), and causation. 

In taking the depositions of Plaintiff'~ designated experts, counsel for 

defendants were able to examine these experts on their proposed testimony and 

qualifications. Defendants prematurely object to Plaintiff's use of these experts. 

Not only will Plaintiffs evidence and cited legal authority demonstrate that these 

experts are qualified to offer their testimony in support of Plaintiff's case, but the 

full deposition transcripts are replete with the experts' qualifications. Defendant's 

use of limited portions of the deposition transcripts is misleading and 

disingenuous. Plaintiff asks this Court to receive and review the original 

transcripts of the deposition testimony-of the experts objected to, along with other 

data and authority submitted herewith, or supplemental hereof, including 

presentation of the witnesses at trial with proper voir dire concerning their 

credentials. 

II. ARGUMENT 

A. Plaintiff's Experts Should Not Be Excluded on the Basis of 
Limited Excerpts from Deposition Testimony. 

Plaintiff's experts should not be excluded on the basis of uselected pages" 

of their depositions, especially when the totality of the discovery in this case has 

demonstrated that these experts are eminently qualified, in accordance with 

Virginia law. Plaintiff has the right to present expert witnesses to the Court and 
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to have their credentials fully and properly evaluated by the Court as they are 

tendered as experts. 

Counsel for BFPC and Dr. Rosenb~um examined Dr. Leidelmeyer for over 

two hours. Despite Dr. Leidelmeyer's extensive experience and excellent 

qualifications (evidence of which had already been submitted during discovery to 

defense counsel in the form of curriculum vitae and Plaintiff's Designation of 

Experts), counsel directed his lengthy examination at uncovering some basis for 

objection to the qualification of Dr. Leidelmeyer as an expert. The submission of 

a few select pages from this long deposition transcript is misleading and does not 

allow this Court to review the testimony of Dr. Leidelmeyer in totality. Plaintiff 

respectfully requests that this Court require Defendant to file the entire transcript 

from this deposition and others (that Defendant intends to rely upon in these 

Motions in Limine) so that the Court may have the benefit, in the absence of voir 

dire testimony by the experts at trial, of the full testimony of Plaintiff's experts in 

evaluating the qualifications. 

Defendant Motions in Limine are not sufficient to disqualify any of 

plaintiff's experts. Plaintiff respectfully asks that this Court allow Plaintiff to 

present experts at trial, with the appropriate voir dire as they are presented. 

Plaintiff has already given Defendant copies of the curriculum vitae, as well as 

detailed expert designations, and Defendant has taken the depositions of 

Plaintiff's experts. Plaintiff fully intends to be in compliance with all applicable 

Virginia law when these experts are presented at trial. 
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Furthermore, Plaintiff does not have to provide the defense with a full 

presentation of its case, either in discovery or in response to motions such as this 

one; the information provided to Defendant by this point is more than adequate to 

satisfy Defendant's rights to discovery. Plaintiff respectfully submits that the 

experts should be allowed to testify as to the areas involved in this case to which 

they may give such expert testimony. Their qualifications may be further tested 

at trial in the proper voir dire, and Defendant may certainly renew any objections 

they· may have to the testimony of the expert at the time such testimony may be 

offered and presented to the Court. 

B. Plaintiff's Experts Are Qualified to Testify . 
..... . 

Va. Code Ann. § 8.01-581.20 provides that "a witn_ess shall be qualified to 

testify as an expert on the standard of care if he demonstrates expert knowledge 

of the standards of the defendant's specialty and of what conduct conforms or 

fails to conform to those standards and if he has had active clinical practice in 

either the defendant's specialty or a related field of medicine within one year of 

the date of the alleged act or omission forming the basis of the action., (attached 

as Exhibit 8). In accordance with this rule, Plaintiff's proposed expert witnesses 

are all eminently qualified to testify as experts in this case, because they can 

demonstrate expert knowledge of the standard of care and have had active 

clinical practices within one year of the injury to Mr~. Overton that is the subject 

of this action. 
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1. DR. LEIDELMEYER 

Reinald Leidelmeyer, M.D. is expected to testify that the records of the 

examinations following each of Mrs. Overtqn's falls, as contained in her charts, 

are not sufficiently detailed. There is no documentation of any injuries, and the 

chart states that no treatment was required. The chart does not contain any 

record of any examination that would have allowed a physician to rule out the 

possibility of injury after Mrs. Overton sustained two falls. Dr. Leidelmeyer is 

further expected to testify that resident physicians are required to report and 

discuss findings from interaction with a patient to their attending physician 

(namely, Dr. Rosenbaum). He is further expected to opine that this constitutes a 

serious aberration of accepted stanaards and protocol. He is expected to 

conclude that these facts plus the inadequate care, supervision, and precautions 

of the nursing staff to a mentally and physically impaired patient resulted in Mrs. 

Overton's unnecessary and prolonged suffering. Plaintiff's Designation of 

Experts, including the section discussing Dr. Leidelmeyer, is attached hereto as 

Exhibit A. 

Dr. Leidelmeyer is eminently qualified to testify regarding the standard of 

care, the breach thereof, and causation. His qualifications are exhaustive; his 

curriculum vitae is attached hereto as Exhibit C. He has worked in any number 

of related fields of medicine, as well as in the Defendants• own specialty. He 

worked in the Fairiax·Hospital Emergency Room as a general practitioner 

("family practice~~ and ~~general practice" are synonymous, as Dr. Leidelmeyer and 

Dr. Martin will testify to) for ten years, and practiced in his own clinic specializing 
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in family medicine for 20 years before joining the Fairfax County Health 

Department to work in its clinic. His qualifications and experience certainly 

I 
warrant the admission of his expert testimt?nY regarding the standard of care, and 

Plaintiff would ask that this Court hear his testimony at trial at the appropriate voir 

dire in order to determine for itself whether or not Dr. Leidelmeyer is qualified. 

ups at the Fairfax County Health Department. He has worked under the title 

"Physician" at the Health Department from 1990 until just recently in 2001. His 

duties included, but were not limited to, pre-natal and post-natal check-ups at the 

pre-natal clinic within the Health Department. His role depended on the needs of 

the Health Department at the time; but throughout his employment with the 

Health Department, he was acting as a physician engaging in the examination, 

diagnosis, and treatment of various patients. This practice of medicine by Dr. 

Leidelmeyer meets the statutory requirement that he be engaged in an active 

clinical practice within one year of Mrs. Overton's injury. 

2. DR. MARTIN 

John 0. Martin, M.D., is expected to testify regarding the lack of provisions 

of a suitable care plan for Mrs. Overton, to prevent her from wandering or falling 

while at Heritage Hall. He is expected to testify that the medical and admission 

records indicate her propensity for falls, necessitating the care plan to prevent 

injury. He is further expected to testify that Defendants BFPC and Rosenbaum 

should have entered orders consistent with Mrs. Overton's care needs, and 
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Rosenbaum, as Medical Director of Heritage Hall, had a responsibility to ensure 

that a proper care plan was developed and implemented. Dr. Martin is further 

expected to opine that in cases involving a fractured hip, the leg rotates outward, 

presenting an easily detectable sign of injury. He is also expected to opine that 

the x-rays later taken on Mrs. Overton's hip reveal such a marked external 

rotation which would have been obvious upon a routine examination. Plaintiff's 

Designation of Experts, including the section discussing Dr. Martin, is attached 

hereto as Exhibit D. 

Dr. Martin is highly qualified, and meets the statutory requirement for 

testifying as to the standard of care. His Affidavit is attached hereto as Exhibit D. 

Throughout his entire medical career: he has practiced medicine in the 

Commonwealth of Virginia, and has served as the President of the Northern 

Virginia Academy of General Practice. His experience includes a broad range of 

family and general clinical practice, and he has treated patients of all ages. 

Dr. Martin also meets the one-year rule. In January, 1995, and beyond, 

he was a duly licensed physfcian in the ·commonwealth of Virginia, and his active 

clinical practice of medicine included serving as physician to his family and 

friends, and serving as the physician for the Northern Virginia Softball League 

(which has over 300 players over the age of 40 years, with the majority of the 

players being over the age of 60). In this capacity, Dr. Martin heard medical 

complaints from players and gave them advice concerning treatment and 

prevention of injuries. Through education, study, and experience examining, 

diagnosing, and treating patients, Or. Martin is qualified. Plaintiff respectfully 
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asks that this Court hear Dr. Martin's testimony at voir dire in order to assess his 

qualifications at trial. 

3. PHYLLIS CORRIGAN, R.N. and MARY JO BERNE, R.N. 

Phyllis Corrigan, R.N. and Mary Jo Berne, R.N. are both expected to 

testify that proper care was not provided by Heritage Hall that was reasonably 

necessary to prevent the falls and resulti.ng injury to Mrs. Overton. Both have 

suggested a care plan that should have been developed and implemented, and 

that Heritage Hall breached the standard of care by not doing so. They are 

further expected to testify regarding Mrs. Overton's charts and other medical ...... 
records. They are also expected to testify that the failures of Heritage Hall and 

the examining physicians are reflected in these charts. 

Both Ms. Corrigan and Ms. Berne are qualified to testify regarding the 

standard of care applicable to a nursing home. As evidenced by their resumes 

(attached hereto as Exhibits E and F, respectively), they both have tr~ining as 

Registered Nurses, and both have worked extensively in nursing homes and in 

the care of elderly patients. Specifically, Ms. Corrigan was a Primary Care Nurse 

at Fair Oaks Hospital from 1990 to 1997. Among other duties (as explained in 

her resume) she worked in a particular unit of the hospital that provided care for 

elderly patients. On this medical floor, 75 percent 9f Ms. Corrigan's patients 

were elderly patients with multiple medical problems. Ms. Corrigan is therefore 

familiar with the needs and difficulties of elderly patients who are unable to care 
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for themselves. This experience certainly gives Ms. Corrigan knowledge of the 

defendant's specialty of the care of elderly patients. 

There is no question regarding whe~her Ms. Corrigan meets the one-year 

rule. Ms. Corrigan was employed by Fair Oaks Hospital in this capacity from 

1990 to 1997, clearly encompassing the date of the 1995 injury of Mrs. Overton. 

While Ms. Berne officially retired in 1989, she has since that time cared for 

two hospice patients, assessed patients for nursing home placement, and 

maintained a familiarity with the practice area. 

4. OLA POWERS 

Ola Powers is the Deputy Director of the Virginia Board of Medicine 
.•~4•-. 

Licensing Department. She, or another Virginia Medical Board Officer 

designated in her stead, is expected to testify regarding the issuance of 

temporary licenses to practice medicine in the Commonwealth of Virginia. She is 

expected to opine about the nature and scope of the temporary license, and 

whether the resident physician was required by law and by the license to be 

supervised by an attending or another member of the staff of BFPC or Heritage 

Hall. 

5. DR. GONZALES 

Defendants imply that F. Carlos Gonzales, M.D. should be excluded as an 

expert because he will not be supportive of Plaintiffs case. However, as 

explained in the Designation of Experts (attached as Exhibit A), Dr. Gonzales is 

expected to testify that Defendants failed to provide a suitable plan for the care of 
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Mrs. Overton. He is further expected to opine Mrs. Overton could not be left 

alone safely, and that the staff of Heritage Hall performed in a manner 

unacceptable and insufficient by any stan~ard in the medical profession. 

C. Summary Judgment Should Not Be Granted, Because 
Plaintiff's Experts are Qualified. 

Summary judgment should not be granted, for the following reasons. 

First, as demonstrated above and as will be demonstrated at trial, Plaintiff's 

experts are qualified to testify as to the standard of care and breach thereof. 

Second, Plaintiffs breach of contract claim against Defendant HCMF may be 

pursued regardless of the presence of expert witnesses. Third, even if all of 
,.f ... -. 

Plaintiffs experts are precluded from testifying at trial, the exclusion of their 

testimony is not fatal to the case because the facts are within the common 

knowledge and experience of the jury. 

First, Plaintiff's experts are qualified to testify at trial. Plaintiff respectfully 

requests that this Court consider Plaintiff's arguments (as stated above), the 

curriculum vitae of all Plaintiff's experts (attached as exhibits), Plaintiffs 

Designation of Experts, the full deposition testimony of Plaintiff's experts, and the 

testimony of the experts themselves as will be presented before this Court at 

trial. Plaintiff asks that this Court address the qualifications of the experts at such 

time as they may be presented at trial; and that Defendants may preserve their 

objections for the appropriate time and that the Court may determine whether to 

allow the expert to testify at voir dire. 

-125-



Second, Plaintiffs breach of contract claim against Defendant HCMF will 

stand regardless of expert testimony. This claim alleges that Heritage Hall failed 

to create and administer a proper care pia~ for Mrs. Overton, and that they failed 

to supervise her and prevent her injury r pursuant to the contract between the 

parties. No expert testimony is necessary to demonstrate the provisions of the 

contract and that said provisions were not met. 

Finally, even if the Court excludes Plaintiffs experts,· the exclusion of their 

. testimony is not fatal to the case. Defendant BFPC cites Raines v. Lutz, arguing 

that the failure. of a plaintiff in a medical malpractice case to present experts to 

testify regarding the standard of care is fatal to the case and mandates summary 

judgment. This is an inaccurate characterization of the holding of that case. 

Raines instead was a case wherein the plaintiff did not even offer any experts to 

testify; instead, he simply relied upon the opinion of a medical malpractice review 

panel to support the case. The Court held that this was insufficient. In the case 

at bar, we are offering experts; Plaintiffs experts are qualified, and Plaintiff 

should be permitted to demonstrate such before this Court at trial in the 

appropriate voir dire. 

Furthermore, expert testimony is not always necessary to prove the 

standard of care and breach thereof in a medical malpractice case. In Beverly 

Enterprises v. Nichols, the Supreme Court of Virginia held that expert testimony 

is not necessary to es!ablish that which is in the common knowledge and 

experience of the jury. In that case, the defendant contended that expert 

testimony was necessary to establish the appropriate standard of care and any 
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breach thereof. A nursing home patient who was mentally and physically unable 

to care for herself was left unsupervised with a tray of food. Despite the 

knowledge that she had had two prior seri~us choking incidents, the defendant 

left her alone and unsupervised, and as a result, she died of suffocation from 

choking on the food. The Court held that II certainly, a jury does not need expert 

testimony to ascertain whether the defendant was negligent because its 

employees failed to assist Mrs. Nichols under these circumstances" 247 Va. 264, 

268 (1994). Furthermore, the Court said that-Section 8.01-581.20 does not 

require the plaintiff to present expert testimony in all medical malpractice actions: 

"Here, the question of whethe_r a reasonably prudent nursing home would permit 

its employees to leave a tray of food with an unattended patient who had a 

history of choking and who was unable to eat without assistance is clearly within 

the common knowledge and experience of the jury." (Emphasis added) ld at 

269. 

In the case at bar, Mrs. Overton was at a clear risk for falls. Her 

admission records and the charts from the hospital document her dementia and 

her mental and physical incapacity. Heritage Hall, however, failed to take 

appropriate measures to ensure her safety and to prevent her from falling. Even 

if the Court excludes Plaintiff's experts from testifying, the facts and evidence in 

this ease fall into the same framework as the Beverly Enterprises case, and are 

within the common knowledge and experience of the jury. 

Summary judgment should not be granted, because many material facts 

are still in dispute. Even if the experts are excluded, Plaintiff can still proceed on 
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the breach of contract theory against Heritage Hall, and can still proceed in the 

medical malpractice action as a whole because the facts as alleged are within 

the common knowledge and experience of_ the jury. 

Ill. CONCLUSION 

Plaintiff's experts should not be excluded, and summary judgment should 

not be granted, on the ·grounds explained above. Plaintiff respectfully requests 

that this Court require the Defendants to file the complete transcripts with the 

Court for review in totality. Plaintiff further requests that it be given the 

opportunity to amend and file additional papers, given the short period of time 

Plaintiff had in which to respond to ttiese multiple motions. Plaintiff further 

requests that it be allowed to present its experts at trial. Defendant can then 

renew its objections, and the Court should determine the qualifications and 

admissibility of the experts at the appropriate voir dire. If the Court wishes to 

consider these matters further, Plaintiff respectfully requests that the Court grant 

additional time in which to file supplemental papers and memoranda. 

~ 

~(r,i /(1,A : J 
RESPECTFULLY SUBMITTED this '· J day of~· 2001. 

HORACE E. PERDIEU, as 
Administrator of the Estate of 
LUCILLE P. OVERTON, deceased 

By Counsel. 
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' . G." Stephens~~·(~~ B # ~09~) - 'l 
Counsel for Plaintiff 

' 4157 Chain Bridge Road 
Fairfax, Virginia 22030 
Telephone: (703) 591-2470 
Facsimile: (703) 359-0638 
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I hereby certify that on the 1Jf) day of~ 2001, a true and 

correct copy of the foregoing was mailed, first class U.S. Mail, postage prepaid, 

to the following: 

Lisa Kent Duley, Esq. 
Lynne J. Fiscalia, Esq. 
DENTON & FISCELLA 
6630 West Broad Street 
Suite 290 
Richmond, Virginia 23230 
(804) 673-4004 

S. Elizabeth Pharr, Esq. 
LeCLAIR RYAN 
707 East Main Street 
11th Floor 
Richmond, Virginia 23219 
(804) 783-2003 
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Va. Code Ann.§ 8.01-581.20 

CODE OF VIRGINIA 
Copyright (c) 1999-2000 by Matthew Bender & Company, Inc. 

one of the LEXIS Publishing companies. 
All rights reserved. 

***STATUTES CURRENT THROUGH 2000 REGULAR SESSION*** 
*** (CASES CURRENT THROUGH APRIL 10, 2000) *** 

TITLE 8.01. CIVIL REMEDIES AND PROCEDURE 
CHAPTER 21.1. MEDICAL MALPRACTICE 

ARTICLE 2. MISCELLANEOUS PROVISIONS 

_ + GO TO CODE ARCHIVE DIRECTORY FOR THIS JURISDICTION 

Va. Code Ann. § 8.01-581.20 (2000) 

§ 8.01-581.20. Standard of care in proceeding before medical malpractice review panel; 
expert testimony; determination of standard in action for damages 

A. In any proceeding before a medical malpractice review panel or in any action against a 
physician, clinical psychologist, podiatrist, dentist, nurse, hospital or other health care 
provider to recover damages alleged to have been caused by medical malpractice where t~e 
acts or omissions so complained of are alleged to have occurred in this Commonwealth, the 
standard of care by which the acts or omissions are to be judged shall be that degree of stk\ ill 
and diligence practiced by a reasonably prudent practitioner in the field of practice or 
specialty in this Commonwealth and the testimony of an expert witness, otherwise qualified, 
as to such standard of care, shall be admitted; provided, however, that the standard of ca e 
in the locality or in similar localities in which the alleged act or omission occurred shall be 
applied if any party shall prove by a preponderance of the evidence that the health care 
services and health care facilities available in the locality and the customary practices in 
such locality or similar localities give rise to a standard of care which is more appropriate 
than a statewide standard. Any physician who is licensed to practice in Virginia shall be 
presumed to know the statewide standard of care in the specialty or field of medicine in 
which he is qualified and certified. This presumption shall also apply to any physician who is 
licensed in some other state of the United States and meets the educational and 
examination requirements for licensure in Virginia. An expert witness who is familiar with 
the statewide standard of care shall not have his testimony excluded on the ground that M:e 
does not practice in this Commonwealth. A witness shall be qualified to testify as an expert 
on the standard of care if he demonstrates expert knowledge of the standards of the 
defendant's specialty and of what conduct conforms or fails to conform to those standards 
and if he has had active clinical practice in either the defendant's specialty or a related fie d 
of medicine within one year of the date of the alleged act or omission forming the basis of 
the action. 

B. In any action for damages resulting from medical malpractice, any issue as to the 
standard of care to be applied shall be determined by the jury, or the court trying the case 
without a jury. 1 
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HISTORY: 1979, c. 325; 1980, c. 164; 1989, cc. 146, 729; 1992, c. 240. 

NOTES: 

Page 2 ofS 

LAW REVIEW. --For comment on the abolition in Virginia of the locality rule in medical 
malpractice, see 13 U. Rich. L. Rev. 927 (1979). For survey of Virginia law on torts for the 
year 1978-1979, see 66 va. L. Rev. 375 (1980). For note on the erosion of the locality rule 
and the qualification of experts testifying in medical malpractice suits in Virginia, see 4 Geo. 
Mason L. Rev. 99 (1981). For article on statewide standard of care in medical malpractice 
cases, see 18 U. Rich. L. Rev. 361 (1984). For article on the admissibility of written health 

. care standards in medical and hospital negligence actions in Virginia, see 18 U. Rich. L. Rev. 
725 (1984). For survey on medical malpractice in Virginia for 1989, see 23 U. Rich. L. Rev. 
731 (1989). For an article, "Civil Practice and Procedure," see 31 U. Ricli. L. Rev. 991 
(1997). 

r: Decisions Under Current Law. 
A. General Consideration. 
B. Standard of Care. 

II. Decisions Under Prior Law. 

I. DECISIONS UNDER CURRENT LAW. 

A. GENERAL CONSIDERATION. 

THIS SECTION DOES NOT REQUIRE A PLAINTIFF TO PRESENT EXPERT TESTIMONY in all 
medical malpractice actions. Dickerson v. Fatehi. 253 Va. 324. 484 S.E.2d 880 C1997). 

RETROACTIVITY OF WITNESS QUALIFICAtiON PROVISIONS. --The current provisions of this 
sec::tion regarding the admissibility of the testimony of expert witnesses from outside of 
Virginia are procedural, rather than substantive, and, therefore, were applicable to a 
pending action rather than the version of the statute in effect in 1979, when the alleged 
malpractice occurred. Gaynor v. OGYN Specialists. Ltd .. 51 F. Supp. 2d 718 (W.O. Va. 
1999). 

MOST SIGNIFICANT ELEMENT ABOUT THIS SECTION IS THAT EXPERTISE in a medical 
malpractice case does not have to come from an individual practicing in the same specialty 
which is the subject matter of the cause of action. Daniel v. Jones. 39 F. Supp. 2d 635 CE.D. 
Va. 1999). . 

Neonatologist who ·established··hls knowledge· of the Virg·inia standard of care· in dealing 
with a pregnant woman iri a high-risk pregnancy was qualified to testify in obstetrical case, 
when issue was how to prevent preterm labor and extend the pregnancy in order to assure 
the more complete development of the fetus. Daniel v. Jones. 39 F. Supo. 2d 635 CE.D. Va. 
1999). 

A MEDICAL OPINION BASED ON A "POSSIBILITY" IS IRRELEVANT, PURELY SPECULATIVE 
AND, HENCE, INADMISSIBLE. In order for such testimony to become relevant, it must be 
brought out of the realm of speculation and into the realm of reasonable probability; the law 
in this area deals in "probabilities" and not "possibilities." Fairfax Hasp. Sys. v. Curtis. 249 
Va. 531. 457 S.E.2d 66 (1995). 

COMPLETION OF LICENSU.RE REQUIREMENTS SUFFICIENT TO TESTIFY AS EXPERT. -­
Where, the applicable standard is that of the entire Commonwealth, where the proffered 
witness has lived, worked, taught, and practiced, and the doctor went so far as to complete 
the requirements for licensure as a general practitioner of medicine in Virginia, the field 
with which his familiarity must be demonstrated if he is to testify as an expert, this is a 
sufficient factual showing to establish, prima facie, that he possessed the necessary 
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knowledge, skill, and experience to testify as an expert to the appropriate standard of carl 
in his field when he was admitted to practice in it. Grubb v. Hocker, 229 Va. 172, 326 
S. E.2d 698 ( 1985). 

LACK OF CURRENT PRACTICE NO BASIS FOR EXCLUDING TESTIMONY. --Because of the 
1980 amendment to this section, it was clear that the doctor's lack of current practice in 
Virginia formed no basis, in itself, for the exclusion of his testimony. The lapse of his j 

Virginia license and his absence from the State did not serve to negate the familiarity witml 
the applicable standard which he demonstrated by qualifying for admission to practice in 
Virginia. Indeed, he testified to continuing contacts, visits and study which would only senve 
to maintain the familiarity with professional standards which he had previously acquired. 
Grubb v. Hocker. 229 Va. 172. 326 S.E.2d 698 (1985). 

WRITIEN OPINION OF REVIEW PANEL NOT SUFFICIENT AS EXPERT TESTIMONY. --Expert 
testimony is ordinarily required in malpractice cases on (1) the standard of care, (2) a 
deviation from the standard, and (3) causation. The written opinion of the medical 
malpractice review panel is not in itself sufficient to fulfill those requirements. Raines v. 
Lutz. 231 Va. 110. 341 S.E.2d 194 (1986). 

Health care providers are required by law to possess and exercise only that degree of sl<ill 
and diligence practiced by a reasonably prudent practitioner in the same field of practice Jr 
specialty in Virginia. Expert testimony is ordinarily necessary to establish the appropriate 
standard of care, to establish a deviation from the standard, and to establish that such a 
deviation was the proximate cause of the claimed damages. Raines v. Lutz. 231 Va. 110. 
341 S.E.2d 194 (1986). 

AS TO ACTIONS FOR "WRONGFUL PREGNANCY," see Miller v. Johnson, 231 Va. 177. 343 
S.E.2d 301 (1986). . ... 

DISTRICT JUDGE MAY REVERSE THE MAGISTRATE JUDGE'S ORDER WITH RESPECT TO 
PLAINTIFF'S EXPERT if the factual findings are clearly erroneous or legal conclusions are 
contrary to law. Peck v. Tegtmeyer. 834 F. Suop. 903 CW.D. Va. 1992). afFd, 4 F.3d 985 
(4th Cir. 1993). 

Henning v. Thomas. 235 Va. 181. 366 S.E.2d 109 ( 1988); Black v. Bladergroen. 258 V '. 
438. 521 S.E.2d 168 (1999). 

B. STANDARD OF CARE. 

ONLY ONE STANDARD OF CARE. --The Virginia Medical Malpractice Act makes no distinction 
between a mechanical standard of care and a general professional standard of care; clear

1

y 
there is only one standard of care: that degree of skill and diligence practiced by a 
reasonably prudent practitioner in the field of practice or specialty in the Commonwealth. 
Peck v. Tegtmeyer, 834 F. Supp. 903 CW.D. Va. 1992), aff'd, 4 F.3d 985 (4th Cir. 1993). 

"REASONABLY PRUDENT PRACTITIONER" STANDARD. --A physician must demonstrate that 
degree of skill and diligence in the diagnosis and treatment of the patient employed by a ] 
reasonably prudent practitioner in his field of practice or specialty. Brown v. Koulizakis.- 2l9 
Va. 524, 331 S.E.2d 440 (1985). I 

• . I 
EXPERT TESTIMONY NOT.ALWAYS NECESSARY. --Nothing in this section requires a plaintiff 
to present in all medical malpractice actions expert testimony to establish that degree of 
skill and diligence practiced by a reasonably prudent practitioner. Beverly Enterprises­
Virginia. Inc. v. Nichols. 247 Va. 264. 441 S.E.2d 1 (1994). 

PHYSICIAN IS NOT AN INSURER OF THE SUCCESS OF HIS DIAGNOSIS AND TREATMENT nor 
is he held to the highest degree of care known to his profession. The mere fact that he h~s 
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failed to effect a cure or that his diagnosis and treatment have been detrimental to the 
patient's health does not raise a presumption of negligence. Brown v. Koulizakis. 229 Va. 
524. 331 S.E.2d 440 ( 1985). 

APPLICABILITY IN DIVERSITY PROCEEDING. --Qualification requirements for a standard of 
care expert as set forth in this section are applicable to experts' qualifications in a diversity 
case. Peck v. Tegtmeyer. 834 F. Suoo. 903 CW.D. Va. 1992). aff'd, 4 F.3d 985 C4th Cir. 
1993). 

ERROR IN INSTRUCTING THE JURY THAT IT COULD APPLY THE LOCAL STANDARD OF CARE 
WAS NOT HARMLESS, where the defendant had observed or should have observed the 
patient's jaundice when he first examined him, and the jury had heard evidence that, under 
such circumstances, the statewide standard of care required a bilirubin test while the local 
standard did not; notwithstanding the absence of evidence that the local standard was the 
more appropriate measure of the doctor's duty to his or her patient, the jury could have 
been led by the erroneous instruction to conclude that, because the defendant's expert 
witnesses had testified that he had complied with the local standard, he was not guilty of 
actionable negligence. Rhoades v. Painter. 234 Va. 20. 360 S.E.2d 174 (1987). 

QUAUFICATIONS FOR RADIOLOGY EXPERT. --Because radiation physicist had never had a 
clinical practice of any kind, he did not meet the statutory requirements for qualification as 
an expert on the standard of care in radiology. Peck v. Tegtmeyer. 834 F. Suop. 903 CW.D. 
Va. 1992l. aff'd, 4 F.3d 985 (4th Cir. 1993). 

ACTIVE CUNICAL PRACTICE NOT FOUND. --Doctor's employment as director of a helicopter 
transport service which transported sick and injured patients could not be deemed an active 
clinical practice within the contemplation' of this section. Fairfax Hasp. Sys. v. Curtis. 249 
Va. 531. 457 S.E.2d 66 (1995). 

EXPERT TESTIMONY PROPERLY EXCLUDED. --Trial court properly excluded certain expert 
testimony because the hospital's expert witnesses could not say within a reasonable degree 
of medical probability that certain factors associated with a near-sudden infant death 
syndrome event speciffcally caused infant's cardiopulmonary arrest. Fairfax Hose. Sys. v. 
Curtis, 249 Va. 531. 457 S.E.2d 66 (1995). 

The trial court did not abuse its discretion by refusing to permit the physician to qualify as 
an e>epert witness on the.defendant's specialty, orthopaedic .surgery as i~ involves the 
procedure of chemonucleolysis. The physician had never performed the procedure nor had 
he observed an actual procedure being performed. Even though the physician had received 
a certificate for participating in a seminar on chemonucleolysis, such limited instruction was 
not sufficient to conclude the physician was qualified to render opinions on the subject. 
Lawson v. Elkins. 252 Va. 352. 477 S.E.2d 510 (1996). 

QUESTION WITHIN EXPERIENCE OF JURY. --The question of whether a reasonably prudent 
nursing home would permit its employees to leave a tray of food with an unattended patient 
who had a history of choking and who was unable to eat without assistance was certainly 
within the common knowledge and experience of a jury. Beverly Enterorises-Virqinia. Inc. v. 
Nichols. 247 Va. 264. 441 S.E.2d 1 (1994). 

II. DECISIONS UNDER PRIOR LAW. 
The cases cited below were decided under corresponding provisions of former law. The 

term "this section," as used below, refers to former provisions. 

THE STANDARD OF CARE IN A MEDICAL MALPRACTICE ACTION IS A MATTER OF 
SUBSTANTIVE LAW and thus federal courts are bound to apply the law of the 
Commonwealth. Chapman v. Edgerton. 529 F. Suop. 519 CW.D. Va. 1982). 
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STATUTORY STANDARD OF CARE NOT RETROACTIVE. --As the standard of care in medical 
malpractice actions is substantive and not procedural, there is no statutory standard of k:are 
applicable to actions which arose prior to the enactment of section setting forth same. 
Chaomanv. Edgerton. 529 F. Supo. 519 <W.O. Va. 1982). 
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VIRGINIA: 

IN THE CIRCUIT COURT FOR NOTTOWAY COUNTY 

HORACE E. PERDIEU, as Administrator 
of the Estate of LUCILLE P. OVERTON, 
deceased, 

Plaintiff, 

v. 

Blackstone Family Practice Center, Inc., 
Charles J. Rosenbaum, alkla 
C.J. Rosenbaum, M.D., 
Josephine Fowler, M.D., 
and HCMF Corporation, tla 
Heritage Hall Health Care, 

Defendants. 

.. , .... 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

AFFIDAVIT 

Law No.: CL-031 

John 0. Martin, M.D., being duly sworn, deposes and states: 

1. I am one of Plaintiffs designated medical experts in this case. 

2. I make this Affidavit in opposjtion to the Defendants' Motion in 

Limine to Exclude the Plaintiffs Expert Witness, John Martin, M.D. 

3. I am fully qualified to testify regarding the injuries to and care of 

Lucille Overton. Among my qualifications I state as follows: 

Throughout my entire medical career, I have practiced medicine in 

the Commonwealth of Virginia. In addition, I was conferred 

privileges to admit and treat patients at Fairfax Hospital as a family 
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practitioner. Furthermore, I served as the President of the Northern 

Virginia Academy of General. Practice. (The designations ''general 

practice~~ and "family practice" are synonymous. The actual practice! 

of medicine engaged in under both designations is considered the 1 

same, and the two terms are interchangeable). In January, 1995, 

and beyond, I was a duly licensed physician in the Commonwealth 

of Virgi~ia and have continued to treat friends and relatives in 

clinical practice; and I was also and continue to be the physician foj 

the Northern VirQinia Senior Softball League, which has over 300] 

players over the age of 40. (with a majority of the players being 

over the age of 60). ·• t frequently give medical advice regarding 

injuries, and I also advise the board of the League on medical and
1 

safety concerns. 1 have also managed the first aid program. M~ 

services in this regard have progressed to my teaching first aid 

courses to the League members and have continued to teach to th1 

present date. In conjunction with teaching these courses I authored 

a first aid manual pertaining to the treatment of injuries sustained 

by senior softball players and published several articles in the 

League newsletter on safety, ways to avoid injury, and advicJ 

related to medical problems frequently experienced by the players. 

I believe that during this period I was fully qualified to practic, 

family medicine, and am well aware, through education, study, and 

I 
experience with patients, of the proper treatment of the injuries an9 

I 
I 
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care that would have been proper regarding Lucille Overton. My 

experience includes a broad range of family and general clinical 

practice, treating patients of all ages, throughout my medical career 

as a practicing physician in the Commonwealth of Virginia. 

COMMONWEALTH OF VfRGINIA, 
CITY OF FAIRFAX, to wit: 

The undersigned affiant. John 0. Martin, M.D., this day personally appeared before me, a notary 

public in and for the City ofF airfax and the Commonwealth of Virginia, and states that to the best 

I, the undersigned, a notary public m and for the state and county aforesaid, do hereby 
certify that John 0. Manin. M.D., whose name is signed to the foregoing document, ackno\¥ledged 
the same before me this ;e~;-aay of ~6 \ . 200 I. 

My commission expires: Ll-~-CI-\ 
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Obj~ 

Experien~ 

4925 King Solomon Or. 
Annandale VA 22003 

Nu~e Clinician with Skin and Wound Care Expertise 

1990-1997 Fair Oaks Hospitaf Fairfax VA 

Clinician II with Skin and Wgund care expertise 

• Primary Care Nwse wondng with a Nursing Assistant to provide tataJ 
patie.'lt care fer a to 10 patients. Responsible for au asped:s of patient 
care induding initialing IVs, medications, and traatmer.rts. 

• Member of the. Wound, Ostcmey, and Continence Nwses' Association. 
Represented Fair Oaks Hospiiat on the INOVA. Inc. Skin Care 
Committee. which evafuatect new care prcducs at pharmaceUtical 
aJmpanies. Provided consult to physicians and n~ on patients to both 
prevent decubitus from forming and to promote healing of ufceJS. 

• Team Leader when the H~ cnangect to Patient· Focused Care. 
Responsible tor dlrec:ttng aaNities of dlntcaJ technfdan and assistant ana 
providing tata! patient care. 

1986-19QO US. A~"!'"Y Medical Center Landstu1h, West Ger. 
Regi=sten:d Numa 

• Registered Nurse on 2D Bed SwgicaJ Ward. 
• Provided wcund care, medications. Treatments and initiated IVs. 
• Supervised teams consisting of registered nurses, and medical 

Corpsmen. 

1982-1986 Commonwealth Hospital Fairfax, VA 
Assistant Patient ~ Dlrec::tor 

• F'rimacy Care fer a to 8 patients per shift. including treatment, 
medications. chartirtQ. and· supervising heaHh care team. 

• ResJjansible for hiring pe~nnel, evaluations of them each six months, • 
budgeting, and assuming the duties of CtrectcrWhen needed. 

• Me_mt:er of Quality Assumnce committee and Education Committee. 

1973-i987 Martha Jeffernon Hospital. Chanottesville, VA 
Rsgbtarcd Nu~ ·Supervisor 

a C!1aige Nurse on 36 Bed Medicatlsurgi~l Unit 
• SupeNised three or four registered nurses. Licensed FTaetic.al nurses· and 

nur~es Aides. 

• Initiated IVs. meoiea-nons, and tre-~erns. 

• Psychiatric c:Jre 

-, 

. t:r 
.... ··='" =======·-···---·---1..:..._ ... -~.. ~·-·-··· 
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Mary Jo Berne 
9104 Fishermans Lane 
Springfield, VA 22153 

(703) 644-5166 

Registered Nurse since 1979 
Clinician II since 198l 
Special Medical-Surgical certification 1985 

Experience: 

1980-1989 

1980 

1979-1980 

1989-1997 

Commonwealth Hospital, Fairfax, VA 
Clinician II Med-surqery Ward 
Primary Care Nurse providing total patient care in 
all aspects, including IV's, medicines, and 
treatments. 
Instructed patients concerning their care at home. 
Instructed family and elderly patients concerning 
safety in the hospital and at home. 
Instructed diabetic patients on special care 
required at home. 
Responsible for teaching new staff as assigned: IV 
sticks; blood sugar testing; and NGtubes. 
Charge nurse for the medical floor when assigned 
for that shift. 

Fairfax Nursing Home, Fairfax, VA 
Charge Nurse 
Responsible, on forty bed floor, for total care 
patients once RN received. 
Responsible for: scheduling of other staff; updating 
patient care plans; overseeing total care of 
patients; teaching safety to patients and their 
families; and communicating with doctors. 

Fairfax Nursing Home, Fairfax, VA 
Graduate Nurse-Assisting Charge Nurse 
(until boards were completed) . 
Responsible for all care including: ward; medicines; 
diet; safety; and total care patients. 
Forty patient total care ward. 

Retired from Floor Duty 
Occasional Private duty. 
Teaching patients in areas such as diabetics, 
hypertension, skin care, and safety. 
Consulting\reviewing charts for assessment of care. 
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Education: 

1985 

1980-1990 

1979 

1975 

Special Medical Surgical Certification 

Continuing Education Hours (240) 
Areas: Care of the Elderly; Restraints; Skin care; 
IV Care; New Medications; Nursing and the Legal 
Process; Decubitex; CPR; Chemotherapy. 

College: Shenendoah University 
Degree: Nursing 
Associate Degree: Allied Health 

High School: W.T. Woodson High School 
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VIRGINIA: 

IN THE CIRCUIT COURT FOR NOTIOWAY COUNTY 

HORACE E. PERDIEU, as Administrator. 
of the Estate of LUCILLE P. OVERTON, 
deceased, 

Plaintiff, 

) 
) . 

: _\ o\ r , .,. 1 \ 

i~ : ~ ··. 

) 
) 
} 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
} 
) 
) 
) 

Law No.: CL-031 

v. 

Blackstone Family Practice Center, Inc., 
Charles J. Rosenbaum, a/kla 
C.J. Rosenbaum, M.D., 
Josephine Fowler, M.D., 
and HCMF Corporation, t/a 
Heritage Hall Health Care, 

Defendants. 

PLAINTIFF'S MEMORANDUM OF LAW 
IN OPPOSITION TO DEFENDANT HCMF CORPORATION'S 

MOTION IN LIMINE AND MOTION FOR SUMMARY JUDGMENT 

COMES NOW the Plaintiff, Horace E. Perdieu, as Administrator of the 

Estate of Lucille P. Overton, by counsel, and hereby files this Memorandum of 

Law in Opposition to Defendant HCMF Corporation's Motion in Limine and 

Motion for Summary Judgment. In support thereof, Plaintiff sets forth the 

following: 

1 
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I. STATEMENT OF FACTS 

Lucille P. Overton, deceased, was admitted to the HCMF Corporation 

nursing home facility (tla Heritage Hall Health Care) as a resident on or about 

January 4, 1995. She was admitted to Heritage Hall (after being discharged from 

• Johnston-Willis Hospital) with altered mental status. She was suffering from 

dementia and needed assistance and supervision. She was assessed by 

Heritage Hall upon her admission as beirJg a high risk for falls. Despite this, 

Heritage Hall failed to create and implement a care plan to ensure Mrs. Overton's 

safety and well-being. Heritage Hall further breached its contract with Mrs. 

Overton by failing to provide reason~gl~ care and supervision of her as a 

resident of the nursing home facility, pursuant to their agreement. As a result of 

the negligence of Heritage Hall, in its failure to provide for the safety and care of 

Mrs. Overton and in breach of its contract to provide her services in relation to 

her condition, Mrs. Overton sustained a broken hip in a fall on or about January 

20 or 21, 1995. (Her chart documentation shows that she fell in her room and 

was found lying on her left side on January 20, 1995, and that she fell again in 

the dining room on the following day). Mrs. Overton continued deteriorating until 

she was. ultimately diagnosed as having sustained a broken left hip some ten 

days after her first fall, and she was then transported to Johnston-Willis Hospital 

where she underwent hip replacement surgery. 

In this negligence and breach of contract action, Plaintiff Horace E. 

Perdieu, as Administrator of the Estate of Lucille Overton, seeks to hold Heritage 

Hall accountable for its failure to provide for the care, safety, and supervision of 

-1fs-



Mrs. Overton. In order to demonstrate at trial that the standard of care applicable 

to Heritage Hall mandated the development and implementation of an effective 

care plan, including provisions for the supervision of the Mrs. Overton and 

prevention of falls, and/or to provide a plan for preventing serious injury from 

falling. Plaintiff has designated experts. As outlined in Plaintiff's Designation of 

Experts (attached hereto as Exhibit A), Plaintiffs experts are expected to testify 

regarding the applicable standard of care, the breach thereof by Heritage Hall 

(and the other named defendants to this action), and causation. 

In taking the depositions of Plaintiff's designated experts, counsel for 

defendants were able to examine these experts on their proposed testimony and 

qualifications. Defendants prematu.r""e-ly object to Plaintiff's use of the experts. 

Not only will Plaintiffs evidence and cited legal authority demonstrate that these 

experts are qualified to offer their testimony in support of Plaintiff's case, but the 

full deposition transcripts are replete with the experts' qualifications. Defendant 

HCMF's use of limited portions of the deposition transcripts is misleading and 

disingenuous. Plaintiff asks this Court to receive and review the original 

transcripts of the deposition testimony of the experts objected to, along with other 

data and authority submitted herewith, or supplemental hereof, including 

presentation of the witnesses at trial with proper voir dire concerning their 

credentials. 
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II. ARGUMENT 

A. Plaintiff's Experts Should Not Be Excluded on the Basis of 
Limited Excerpts from Deposition Testimony. 

Plaintiff's experts should not be excluded on the basis of ''selected pages" 

of their depositions, especially when the totality of the discovery in this case has 

demonstrated that these experts are eminently gualified, in accordance with 

Virginia law. Plaintiff has the right to pre~ent expert witnesses to the Court and 

to have their credentials fully and properly evaluated by the Court as they are 

tendered as experts. 

Defendant HCMF's Motion in.J-lmine is not sufficient to disqualify any of 

plaintiff's experts. Plaintiff respectfully asks that this Court allow Plaintiff to 

present experts at trial, with the appropriate voir dire as they are presented.· 

Plaintiff has already given Defendant HCMF copies of the curriculum vitae, as 

well as detailed expert designations, and Defendant has taken the depositions of 

Plaintiff's experts. Plaintiff fully intends to be in compliance with all applicable 

Virginia law when these experts are presented at trial. 

Furthermore, Plaintiff does not have to provide the defense with a full 

presentation of its case, either in discovery or in response to motions such as 

one; the information provided to Defendant HCMF by this point is more than 

adequate to satisfy Defendant's rights to discovery.. Plaintiff respectfully submits 

that the experts should be allowed to testify as to the areas involved in this case 

to which they may give such expert testimony. Their qualifications may be 

further tested at trial in the proper voir dire, and Defendant may certainly renew 
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any objections they may have to the testimony of the expert at the time such 

testimony may be offered and presented to the Court. 

B. Va. Code Ann. § 8.01-581-20 Does Not Apply to Plaintiff's 
Experts. Because HCMF is not a "Health Care Provider". 

Va. Code Ann. § 8.01-581.20 does not apply to Plaintiff's experts in 

relation to HCMF, because HCMF is not a "health care provider." Section 8.01-

581.20 provides that an expert witness may testify regarding the standard of care 

"in any proceeding before a medical malpractice review panel or in any action 

against a physician, clinical psychologist, podiatrist, dentist, nurse, hospital, or 

other health care provider." (Attached hereto as Exhibit 8). HCMF is a residential 

facility, not a health care provider within the contemplation of this code section. 

The Code specifically says that an expert may testify in an action against 

a uclinical psychologist" or a "podiatrist." The language is open, however, with 

reference to a "physician", "dentist", "nurse", or "hospital." This indicates that the 

legislature meant to be expansive, and include many specialties within these 

areas, but also limited in that the defendant must be a "health care provider." For 

instance, the expansive term "physician" could include a pediatrician, a 

general/family practitioner, an othopaedist, or any other "physician··- who provides 

health care. Likewise, a hospital contains facilities that allow patients to stay 

overnight or for longer periods of time, but to be included ·in the scope of this 

statute, said hospital must be in the business of providing health care. 
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HCMF is not in the business of providing health care; rather it is a 

residential facility with health care for its residents provided by BFPC (pursuant to 

Agreement, attached hereto as Exhibit C) .. 

HCMF relies primarily on this statute in its Motion in Limine and Motion for 

Summray Judgment, and the limited authority cited by HCMF does not deal with 

residential facilities such as HCMF. One of their cases, Lawson v. Elkins, is a suit 

against an individual surgeon. Another case, Raines v. Lutz, involves the 

malpractice of a dentist. Fairfax Hospital v. Curtis involved a hospital's liability for 

the death of an infant in its care. 

Section 8.01-581.20 does not apply to Plaintiff's experts in relation to 

Heritage Hall because Heritage Half is not a "health care provider,n as further 

evidenced by its agreement with BFPC. Heritage Hall is not within the 

contemplation of this statute, and Defendant HCMF has not cited any authority 

indicating that any other court in Virginia has applied this statute to cover a 

residential facility. Therefore, Defendant's Motion in Limine and Motion for 

Summary Judgment must fail. 

C. Plaintiff's Experts Are qualified to Testify. 

Va. Cod'e Ann. § 8.01-581.20 provides that "a witness shall be qualified to 

testify as an expert on the standard of care if he demonstrates expert knowledge 

of the standards of the defendant's specialty and of what conduct conforms or 

fails to conform to those standards and if he has had active clinical practice in 

either the defendant's specialty or a related field of medicine within one year of 



the date of the alleged act or omission forming the basis of the action." In 

accordance with this rule, Plaintiff's proposed expert witnesses are all eminently 

qualified to testify as experts in this case, ~ecause they can demonstrate expert 

knowledge of the standard of care and have had active clinical practices within 

one year of the injury to Mrs. Overton that is the subject of this action. 

1. DR. LEIDELMEYER 

Reinald Lei del meyer, M.D. is expected to testify that the records of the 

examinations following each of Mrs. Overton's falls, as contained in her charts, 

are not sufficiently detailed. There is no documentation of any injuries, and the 

chart states that no treatment was required. The chart does not contain any 

record of any examination that would have allowed a physician to rule out the 

possibility of injury after Mrs. Overton sustained two falls. Dr. Leidelmeyer is 

further expected to testify that resident physicians are required to report and 

discuss findings from interaction with a patient to their attending physician 

(namely, Dr. Rosenbaum). He is further expected to opine that this constitutes a 

serious aberration of accepted standards and protocol. He is expected to 

conclude that these facts plus the inadequate care, supervision, and precautions 

of the nursing staff to a mentally and physically impaired patient resulted in Mrs. 

Overton's unnecessary and prolonged suffering. Plaintiff's Designation of 

Experts, including the section discussing Dr. Leidelmeyer, is attached hereto as 

Exhibit A. 



Dr. Leidelmeyer is eminently qualified to testify regarding the standard of 

care, the breach thereof, and causation. His qualifications are exhaustive; his 

curriculum vitae is attached hereto as Exhi~it D. He has worked in any number 

of related fields of medicine, as well as in the Defendants' own specialty. He 

worked in the Fairfax Hospital Emergency Room as a general practitioner 

("family practicen and "general practice" are synonymous, as Dr. Leidelmeyer and 

Dr. Martin will testify to) for ten years, and practiced in his own clinic specializing 

in family medicine for 20 years before joining the Fairfax County Health 

Department to work in its clinic. His qualifications and experience certainly 

warrant the admission of his expert testimony regarding the standard of care, and 

Plaintiff would ask that this Court hear-his testimony at trial at the appropriate voir 

dire in order to determine for itself whether or not Dr. Lei del meyer is qualified. 

Dr. Leidelmeyer meets the one-year rule. In 1995, he was performing pre­

employment physicals, reading and interpreting x-rays, and doing yearly check­

ups at the F airiax County Health Department. He has worked under the title 

"Physician" at the Health Department from 1990 until just recently in 2001. His 

duties included, but were not limited to, pre-natal and post-natal check-ups at the 

pre-natal clinic within the Health Department. His role depended on the needs of 

the Health Department at the time; but throughout his employment with the 

Health Department, he was acting as a physician engaging in the examination, 

diagnosis, and treatment of various patients. This practice of medicine by Dr. 

Leidelmeyer meets the statutory requirement that he be engaged in an active 

clinical practice within one year of Mrs. Overton's injury. 
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2. DR. MARTIN 

John 0. Martin, M.D., is expected to testify regarding the lack of provisions 

of a suitable care plan for Mrs. Overton, to prevent her from wandering or falling 

while at Heritage Hall. He is expected to testify that the medical and admission 

records indicate her propensity for falls, necessitating the care plan to prevent 

injury. He is further expected to testify that Defendants BFPC and Rosenbaum 

should have entered orders consistent with Mrs. Overton's care needs, and 

·Rosenbaum, as Medical Dfrector of Heritage Hall, had a responsibility to ensure 

that a proper care plan was developed and implemented. Dr. Martin is further 

expected to opine that in cases .involving a fractured hip, the leg rotates outward, 

presenting an easily detectable sign of injury. He is also expected to opine that 

the x-rays later taken on Mrs. Overton's hip reveal such a marked external 

rotation which would have been obvious upon a routine examination. Plaintiffs 

Designation of Experts, including the section discussing Dr. Martin, is attached 

hereto as Exhibit A. 

Dr. Marti!) is tiighly qu~lified, and meets. the statutory reql:Ji.rement for 

testifying as to the standard of care. His Affidavit is attached hereto as Exhibit E. 

Throughout his entire medical career, he has practiced medicine in the 

Commonwealth of Virginia, and has served as the President of the Northern 

Virginia Academy of General Practice. His experience includes a broad range of 

family and general clinical practice, and he has treated patients of all ages. 

Dr. Martin also meets the one-year rule. In January, 1995, and beyond, 

he was a duly licensed physician in the Commonwealth of Virginia, and his active 
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clinical practice of medicine included serving as physician to his family and 

friends, and serving as the physician for the Northern Virginia Softball League 

(which has over 300 players over the age of 40 years, with the majority of the 

players being over the age of 60). In this capacity, Dr. Martin heard medical 

complaints from players and gave them advice concerning treatment and 

prevention of injuries. Through education, study, and experience examining, 

diagnosing, and treating patients, Dr. Martin is qualified. Plaintiff respectfully 

asks that this Court hear or·. Martin's testimony at voir dire in order to assess his 

qualifications at trial. 

3. PHYLLIS CORRIGAN. R.N. and MARY JO BERNE. R.N. 

Phyllis Corrigan, R.N. and Mary Jo Berne, R.N. are both expected to 

testify that proper care was not provided by Heritage Hall that was reasonably 

necessary to prevent the falls and resulting injury to Mrs. Overton. Both have 

suggested a care plan that should have been developed and implemented, and 

that Heritage Hall breached the standard of care by not doing so. They are 

further expected to testify regarding Mrs. Overton's charts and other medical 

records. They are also expected to testify that the failures of Heritage Hall and 

the examining physicians are reflected in these charts. 

Both Ms. Corrigan and Ms. Berne are qualified to testify regarding the 

standard of care applicable to a nursing home. As .evidenced by their resumes 

(attached hereto as Exhibits F and G, respectively), they both have training as 

Registered Nurses, and both have worked extensively in nursing homes and in 

the care of elderly patients. Specifically, Ms. Corrigan was a Primary Care Nurse 



at Fair Oaks Hospital from 1990 to 1997. Among other duties (as explained in 

her resume) she worked in a particular unit of the hospital that provided care for 

elderly patients. On this medical floor, 75 percent of Ms. Corrigan's patients 

were elderly patients with multiple medical problems. Ms. Corrigan is therefore 

familiar with the needs and difficulties of elderly patients who are unable to care 

for themselves. This experience certainly gives Ms. Corrigan knowledge of the 

defendant's specialty of the care of elderly patients. 

There is no question regarding whether Ms. Corrigan meets the one-year 

rule. Ms. Corrigan was employed by Fair Oaks Hospital in this capacity from 

1990 to 1997, clearly encompassing the date of the 1995 injury of Mrs. Overton. 

While Ms. Berne officially retffed in 1989, she has since that time cared for 

two hospice patients, assessed patients for nursing home placement, and 

maintained a familiarity with the practice area. 

4. OLA POWERS 

Ola Powers is the Deputy Director of the Virginia Board of Medicine 

Licensing Department. She, or another Virginia Medical Board Officer 

designated in her stead, is expected to testify regarding the issuance of 

temporary licenses to practice medicine in the ·commonwealth of Virginia. She is 

expected to opine about the nature and scope of the temporary license, and 

whether the resident physician was required by law and by the license to be 

supervised by an attending or another member of the staff of BFPC or Heritage 

Hall. 



5. DR. GONZALES 

Defendants imply that F. Carlos Gonzales, M.D. should be excluded as an 

expert because he will not be supportive o~ Plaintiff's case. However, as 

explained in the Designation of Experts (attached as Exhibit A), Dr. Gonzales is 

expected to testify that Defendants failed to provide a suitable plan for the care of 

Mrs. Overton. He is further expected to opine Mrs. Overton could not be left 

alone safely, and that the staff of Heritage Hall performed in a manner 

unacceptable and insufficient by any standard in the medical profession. 

D. Summary Judgment Should Not Be Granted, Because 
Plaintiff's Experts are Qualified. 

Summary judgment should not be granted, for the following reasons. 

First, as demonstrated above and as will be demonstrated at trial, Plaintiff's 

experts are qualified to testify as to the standard of care and breach thereof. 

Second, Plaintiff's breach of contract claim against Defendant HCMF may be 

pursued regardless of the presence of expert witn·esses. Third, even if all of 

Plaintiff's experts are precluded from testifying at trial, the exclusion of their 

testimony is not fatal to the case because the facts are within the common 

knowledge and experience of the jury. 

First, Plaintiff's experts are qualified to testify at trial. Plaintiff respectfully 

requests that this Court consider Plaintiff's arguments (as stated above), the 

curriculum vitae of all Plaintiffs experts (attached as exhibits), Plaintiffs 

Designation of Experts, the full deposition testimony of Plaintiff's experts, and the 

testimony of the experts themselves as will be presented before this Court at · 



trial. Plaintiff asks that this Court address the qualifications of the experts at such 

time as they may be presented at trial; and that Defendants may preserve their 

objections for the appropriate time and tha~ the Court may determine whether to 

allow the expert to testify at voir dire. 

Second, Plaintiff's breach of contract claim against Defendant HCMF will 

stand regardless of expert testimony. This claim alleges that Heritage Hall failed 

to create and administer a proper care plan for Mrs. Overton, and that they failed 

to supervise her and prevent her injury, pursuant to the contract between the 

parties. No expert testimony is necessary to demonstrate the provisions of the 

contract and that said provisions were not met. 

Finally, even if the Court excludes Plaintiff's experts, the exclusion of their 

testimony is not fatal to the case. Defendant BFPC cites Raines v. Lutz, arguing 

that the failure of a plaintiff in a medical malpractice case to present experts to 

testify regarding the standard of care is fatal to the case and mandates summary 

judgment. This is an inaccurate characterization of the holding of that case. 

Raines instead was a case wherein the plaintiff did not even offer any experts to 

testify; instead, he simply relied upon the opinion of a medical malpractice review 

panel to support the case. The Court held that this was insufficient. In the case 

at bar, we are offering experts; Plaintiff's experts are qualified, and Plaintiff 

should be permitted to demonstrate such before this Court at trial in the 

appropriate voir dire .. 

Furthermore, expert testimony is not always necessary to prove the 

standard of care and breach thereof in a medical malpractice case. In Beverly 
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Enterorises v. Nichols, the Supreme Court of Virginia held that expert testimony 

is not necessary to establish that which is in the common knowledge and 

experience of the jury. In that case, the defendant contended that expert 

t~stimony was necessary to establish the appropriate standard of care and any 

breach thereof. A nursing home patient who was mentally and physically unable 

to care for herself was left unsupervised with a tray of food. Despite the 

knowledge that she had had two prior serious choking incidents, the defendant 

left her alone and unsupervised, and as a result she died of suffocation from 

choking on the food. The Court held that "certainly, a jury does not need expert 

testimony to ascertain whether the defendant was negligent because its 

employees failed to assist Mrs. NichOls under these circumstances" 247 Va. 264, 

268 (1994). Furthermore, the Court said that Section 8.01-581.20 does not 

require the plaintiff to present expert testimony in all medical malpractice actions: 

"Here, the question of whether a reasonably prudent nursing home would permit 

its employees to leave a tray of food with an unattended patient who had a 

history of choking and who was unable to eat without assistance is clearly within 

the common knowledge and experience of the jury." (Emphasis added) ld at 

269. 

In the case at bar, Mrs. Overton was at a clear risk for falls. Her 

admission records and the charts from the hospital document her dementia and 

her mental and physical incapacity. Heritage Hall, however, failed to take 

appropriate measures to ensure her safety and to prevent her from falling. Even 

if the Court excludes Plaintiff's experts from testifying, the facts and evidence in 
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this case fall into the same framework as the Beverly Enterprises case, and are 

within the common knowledge and experience of the jury. 

Summary judgment should not be g~anted, because many material facts 

are still in dispute. Even if the experts are excluded, Plaintiff can still proceed on 

the breach of contract theory against Heritage Hall, and can still proceed in the 

medical malpractice action as a whole because the facts as alleged are within 

the common knowledge and experience of the jury. 

Ill. CONCLUSION 

Plaintiff's experts should not be excluded, and summary judgment should 

not be granted, on the grounds explained above. Plaintiff respectfully requests .... 
that this Court require the Defendants to file the complete transcripts with the 

Court for review in totality. Plaintiff further requests that it be given the 

opportunity to amend and file additional papers, given the short period of time 

Plaintiff had in which to respond to these multiple motions. Plaintiff further 

requests that it be allowed to present its experts at trial. Defendant can then 

renew its objections, and th~ Court should determi-ne th~ ·qualifications and 

admissibility of the experts at the appropriate voir dire. If the Court wishes to 

consider these matters further, Plaintiff respectfully requests that the Co~rt grant 

additional time in which to file supplemental papers and memoranda. 

· ..?~l . II 
RESPECTFULLY SUBMITTED this Q day of ,f-4:pn· j . 2001. 



B. G. STEPHENSON, L TO. 

B~ .· tfuf~#ii8) 
Counsel for Plaintiff 

4157 Chain Bridge Road 
Fairfax, Virginia 22030 
Telephone: {703) 591-2470 
Facsimile: (703) 359-0638 

...... 

HORACE E. PERDIEU, as 
Administrator of the Estate of 
LUCILLE P. OVERTON, deceased 

By Counsel. 
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CERTIFICATE OF SERVICE 

(?). . /} . ·r 
I hereby certify that on the .3 day of ,11{J t 1 , 2001, a true and 

. J 

correct copy of the foregoing was mailed, first class U.S. Mail, postage prepaid, 

to the following: 

Lisa Kent Duley, Esq. 
Lynne J. Fiscalia, Esq. 
DENTON & FISCELLA 
6630 West Broad Street 
Suite 290 
Richmond, Virginia 23230 
(804) 673-4004 

S. Elizabeth Pharr, Esq. 
LeCLAIR RYAN 
707 East Main Street 
11th Floor 
Richmond, Virginia 23219 
(804) 783-2003 
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. --
AGREEI\mNT 

MEDICAL Dm.ECTOR 

HCMF CORP. dlbla 

HERITAGE HALL -

1..~ This agreement is made o.nd ente..l'"t!d into on the f!Z da..l of Af~tl'- /, / ~t!f lf7 
t' ~by and betvween HCMF Corp., dlb/a Heritage Hall ~':1iereinm:lar en~led tha 

c=-iiaME, and 5c.-4~nrN& !?f~,,_., &e.-r~~•a.w.mr~. hereinafter c:11led the ME !CAL 
DIRECTOR. 

WITNESSETH: 
~_,--

Whereas the Home desires to furnish its residents with optimal medicnl ~d 'u.rsing 
C3.ra services, nnd whereas ~IC.AL DmECTOR is o. duly licensed physici:m. in the 
State afVll'ginia, 

IT IS HEREBY AGEEED BETWEEN THE P.AP.TIES HERETO AS FOLLOWS: 

MEDICAL DmECTQR AGREES TO: 

1. 

2. 

\Vhen requested, provide medical consultation and advice concerningtha 
suitability of residents to be admitted and/or discharged and ~nhr ather 
areas o£ medical concern. [ 

Conduct, at least annually, an In-Service Training Program rar the 
employees ofHeritage Hs.ll to ncqu::rlnt them with the medic:U problems 
of tho aged.and infirm._ 

• .. 
3. · · Review· the "N~ng Care Policies and Procadures1

• at le:lSt annually 
and provide guidancn on the execution afthesn p"alicies. 

4. 

5. 

6. 

7. 

8 .. 

Advise and provide ccnsu.ltation on ma.tters regnrding infection control 
and isolation procedures. · . · 

Provide temporary physician services in cases where the :1dmitting 
physician is not the attending physicinn and assura that the po..tibnt: has 
te!nporary medic:ll orders until the attending physician c:m be tachcd. 

Provide physicinn services in cnses of emergency in· the <!Vent the 
patient's attending physician cannot be ranched • . 
Serve an the Quality Assessment and Assurance Committae which 
meets quarterly. 

When requested, provid(! medical advice concerning employees health 
mattel"3 .. 
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:MEDICAL DmECTOR AGREEMENT 
P.t .. -GETWO 

9. Review patient .and employee incident repo._....s monthly md mnke 
recommendations as needed. 

10. Indemnify and hold HCMF .. Corp. harmless from any nnd all liability, 
costs or expenses (including legal fees} which HCMF rrray incur as a 
result of a:ny acts or admissions of the physician. 

11. Maintain in full force and effect at all times during the torm of this 
Agreement plus three (3) years, a policy or policies ofliability insurnnce, 
issued by ::z. State approved carrier, having policy limits of one million 
dollars ($1,000,000) per incident and perprnctitionerpraviding.services. 

12. MEDICAL DmECTOR must notify !acility at least ten (10) days in 
advance if policy is canceled or amended to reduce coverage. 

13. MEDICAL DmECTOR will provide continuous written c~cation, or 
appropriate do~entation of adequate professional. liability coverage. 

14. MEDICAL DIRECTOR ~ereby certifies compliance with all Medic:u-e 
and Medicaid laws, regulations and all ather State nnd Federal laws 
governing the actions o£ our missions by the HOM:E, and paymant far 
services rendered by the Physician. 

HOME AGREES TO: 

1. Render reasonable materials ~nd cleric:U help to the MEDICAL 
Drn.ECTOR to ·implement his activities in the HOME. 

2. Rensonnbly coopcrnt~ ,Nith tha :MEDICAL DmECTOR ta assura th~t tha 
HOME•s· residents receive optimal medic~ cmd nursing care services. 

3. HOM:E a.grees to pny tht!"!\mDIC.AL DIRECTOR . * · per month for 
services rendered. 

No relationship of employer and employee is created by this ~greem~nt, it being 
understood that :MEDICAL DIRECTOR and his/her employees parfanning .services 
hereunder act independently of the HOME, establish their own hours and routines 
and provide only the services to the H011:E specifically specified herein. 

Either P~.l mn.y te...""minnte this agreement on thirty (30) d:1.ys writte..Tl. notice. 
Other.vise, it "Nill rem:1in in effact: until a different a.greement i.s e.~ccuted. 

*ROME ag~t!es .t:o pay the MEDICAL DIREC:'OR $1,200.00 pe:- month 
fur services c::endere.d, and $300.00 per month fur Quality ~ 
Assurance Ser:ices, and $100.00 per month for in-service ~~ 
provided th=oughout the16,)lear. L!l!<... 



.. . - .. 
.. · · MEDICAL DIRECTOR AGREEM:ENT 
· :. PAGE THREE 

Both parties warrnnt they are in full initial and ongoing compliance with all , nt 
a-pplicable federal, state, and local laws, regulations, and ordinances. Include , .but 
not limited to, are: · 

a) The Civil Rights Act of 1964; b}'the Rehabilitation Act of 1973; c) the Fair· 
Labor Standards Act; d) Virginia Minimum Wnga Act; a) ather laws that. r1 

pply 
and/or as amended. · : 

, Eac.~ party is appropriately licensed, approved, certified, or accredited, ns required 
by applicable federal, state, and local laws. 

Eac.t,.. party shall establish and maintain confidentiality as to client informntior and 
.. records that are of a pe.~onal nature, as required by federal or sta.ta laws. 

Each party shall agree to maintain bigh standards afbu.siness and ethical clduct 
in regard to all services, goods, and activities inherent in this relationship. 

THIS AGREmv!ENT shall run for a term of one year commencing on ~ I &f 
_, Said Agreement shall be automatically renewed annually thereafter on the same 
terms and conditions stated herein until terminated by either party upon 
promulgation of thirty (30) days written natieo ta the other party. 

HCMF CORP. dlb/a HERITAGE HALL- ~Lat=J.SitJt~~ ~ . 

By_~~·~~ ~..r--~•~a~~==:=.~-- Date 11~/9~ 
Robert E. Nelson 

Director of Administrative S er~icas 
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VIRGINIA: 

IN THE CIRCUIT COURT FOR NOTTOWAY COUNTY 

HORACE E. PERDIEU, as Administrator 
of the Estate of LUCILLE P. OVERTON, 
deceased, 

Plaintiff, 

v. 

Blackstone Family Practice Center, Inc., 
Charles J. Rosenbaum, a/kla 
C.J. Rosenbaum, M.D., 
Jos.ephine. Fowlecr M.D., 
and HCMF Corporation, tJa 
Heritage Hall Health Care, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Law No.: CL-031 

PLAINTIFF'S MEMORANDUM IN OPPOSITION TO 
DEFENDANTS' MOTIONS FOR SUMMARY JUDGMENT 

COME·s NOW. the Plaintiff, ·Horace E. ·perdieu, as Administrator of 

. :the Estate of.luci lie P. Overton. deceased, and hereby files this 

Memorandum in Opposition to Defendants' Motions for Summary 

Judgment. These Motions, filed by both Defendant HCMF and Defendant 

Blackstone Family Practice Center, Inc. and Dr. Rosenbaum, to be heard 

by this Court upon oral argument on April 18, 2001, address Count IV of 

the Motion for Judgment. Plaintiff opposes these Motions on the following 

grounds: 

-162-



1. Plaintiff contends that Defendant HCMF violated § 32.1-138 

of the Code of Virginia (a copy of which is attached as Exhibit A). This 

statute legislates certain duties imposed upon a nursing home in the care 

of its residents, including the requirement that a nursing home facility 

promulgate policies and procedures in relation to its operations; and as 

Count IV of the Motion for Judgment alleges, these duties were breached 

by Defendant HCMF. 

2. Plaintiff also contends that Defendants HCMF. Blackstone 

Family Practice Center, and Dr. Rosenbaum violated 42 U.S.C. § 1395i-3 

(a copy of which is attached as Exhibit 8). This federal statute prescribes 

requirements that a ''skilled nursing facility" and a physician have for the 

care of a resident of that home. Count IV of the Motion for Judgment 

further alleges that these Defendants breached these statutory duties in 

failing to provide for the proper care of Lucille Overton. 

3. None of the Defendants to this suit, in filing responsive 

pleadings, attacked the ·application of the~e statutes ·to the issues in this 

case and did not raise any affirmative defenses to the existence of these 

statutory duties in their respective Grounds of Defense. These Motions for 

Summary Judgment were recently filed and raise this belated objection to 

the allegations in Count IV. 

4. Plaintiff did not predicate this suit merely on these statutory 

violations as separate private causes of action. The statutes, however, 

impose duties on Defendants, and Plaintiff is seeking to hold Defendants 
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accountable for their breach of these duties, and their failure to provide the 

care which both the State and Federal Legislatures prescribed in relation 

to the operation of these entrusted care facilities. 

5. The Motion for Judgment is based upon Defendants' breach 

of contractual, common law, and statutory duties. 42 U.S. C. § 1395i-3 

and Va. Code Ann. § 32.1-138 codify and define certain duties and 

requirements for care that a nursing home must provide for its residents. 

The Virginia legislature, through Section 32.1·138, and the Federal 

Counterpart have imposed duties on nursing homes; thus holding them to 

prescribed minimum standards. It is submitted that violation of these 

prescribed duties is negligence per se. These Motions for Summary 

Judgment should be denied, and Plaintiff should be allowed to present the 

case to the fact tinder to determine whether or not Defendants breached 

their contractual, common law, and statutorily-imposed duties. 

6. Finally, the duties outlined in both statutes, as alleged in 

Count IV of the Motion for Judgment, are part of HCMF's contractual 

obligations to Lucille Overton. In contracting for the services of this 

nursing home facility, it was implied and explicitly stated that HCMF would 

provide for the care of Mrs. Overton. Plaintiff's breach of contract claim in 

part alleges that HCMF breached its contract with Mrs. Overton in failing 

to provide facilities th~t complied with the statutorily required standards. 

Plaintiff had a right to rely on the compliance with these requirements by 

the health care providers in supplying the contemplated health services to 
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her. Plaintiff therefore respectfully requests that summary judgment be 

denied 

RESPECTFULLY SUBMITIEO this __ day of ____ , 2001. 

B.G. STEPHENSON, LTD. 

B.G .. Stephenson (VSB # 8098) 
Counsel for Plaintiff 

4157 Chain Bridge Road 
Fairfax, Virginia 22030 
Telephone: (703) 591·2470 
Facsimile: (703) 359-0638 

HORACE E. PERDIEU, as 
Administrator of the Estate of 
LUCILLE P. OVERTON, deceased 

By Counsel. 
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CERTIFICATE OF SERVICE 

I hereby certify that on the __ day of ____ • 2001, a true and 

correct copy of the foregoing was mailed 1 first class U.S. Mail, postage prepaid, 

to the following: 

Lisa Kent Duley, Esq. 
Lynne J. Fiscella, Esq. 
DENTON & FISCELLA 
6630 West Broad Street 
Suite 290 
Richmond, Virginia 23230 
(804) 673-4004 

S. Elizabeth Pharr, Esq. 
LeCLAIR RYAN 
707 East Main Street 
11th Floor 
Richmond, Virginia 23219 
(804) 783-2003 

B.G. Stephenson 
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VIRGINIA: 
RICHMOND, VIRGINIA 

IN THE CIRCUIT COURT FOR NOTTOWAY COUNTY 

. --- - --- ---. . . --- - -- - - ---- - --- ---- - -

THE ESTATE OF LUCILLE P. OVERTON, 

ORIGINA deceased, 

Plaintiff, 

vs. AT LAW NO.: CL-031 

BLACKSTONE FAMILY PRACTICE CENTER, INC., 

CHARLES J. ROSENBAUM, a/k/a C.J. ROSENBAUM, M.D., 

JOSEPHINE FOWLER, M.D., and 

HCMF CORPORATION, t/a Heritage Hall Health Care, 

Defendants. 

-~ - - ----- -- ---- - - - - - --- - - - -- --- - - - - -

Alexandria, Virginia 

Friday, April 27, 2001 

De Bene Esse Deposition of 

PHYLLIS M. CORRIGAN, R.N. 

called for examination by counsel for the plaintiff, at 

the offices of B. G. Stephenson, Ltd., 4157 Chain Bnidge 

Road, Fairfax, Virginia 22030, commencing at 10:35 

ACCURATE STENOTYPISTS, INC. 
P n RnX d~fi FATRFAX VTR~TNTA ??n~n 
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o'clock, a.m., and concluding at 12:49 o'clock, p.m., 

before Sandra Martin, a Notary Public for the Commonwealth 

of Virginia, when were present on behalf of the respective 

parties: 

Reported by: Sandra J. Martin 

APPEARAKCES: 

FOR THE PLAINTIFF: 

BEVERLY GRAY STEPHENSON, ESQUIRE 

Of: B. G. Stephenson, Ltd. 

Inns of Court 

4157 Chain Bridge Road 

Fairfax, VA 22030 

FO.R THE DEFENDANTS: (Heritage Hall Health Care) 

LISA KENT DULEY, ESQUIRE 

Of: Denton & Fiscella 

6630 West Broad Street 

Suite 290 

Richmond, VA 23230 

ACCURATE STENOTYPISTS, INC. 
P n. ROX 4Rfi. FATRFAX. VTRr,TNTA ??0~0 
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APPEARANCES (Continued): 

FOR THE DEFENDANTS: 

(Blackstone Family Practice 

Center, Inc., and Dr. Charles Rosenbaum) 

S. ELIZABETH PHARR, ESQUIRE 

Of: LeClair Ryan, P.C. 

707 East Main Street 

Eleventh Floor 

Richmond, VA 23219 

ACCURATE STENOTYPISTS, INC. 
P n RnV AR~ ~ATR~AY VTQ~T~TA ??n~n 
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C-0-N-T-E .. N~T-S 

WITNESS: DIRECT CROSS REDIRECT RECROSS 

On Qualifications 

PHYLLIS M. CORRIGAN, R.N. 6 25 29 

DIRECT CROSS REDIRECT RECROSS 

PHYLLIS M. CORRIGAN, R.N. 38 101 109 

E-X .. H-I-8-I-T .. s 

EXHIBIT: FOR !DENT. IN EVD. 

Plaintiff's EX hi b"i t No. 3 23 

Plaintiff's Exhibit No. 4 39 

Plaintiff's Exhibit No. 5 43 

Plaintiff's Exhibit No. 6 50 

Plaintiff's Exhibit No. 7 59 

Plaintiff's Exhibit No. 8 56 

Plaintiff's Exhibit No. 9 61 

Plaintiff's Exhibit No. 1 0 75 

ACCURATE STENOTYPISTS, INC. 
P n Rn~ 4R~ ~ATR~A~ VTRr,T~TA ??n~n 
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1 *P*R*O*C*E*E*D*I*N*G*S* 

2 THE VIDEOGRAPHER: All right. We are now 

3 on the record. Today's date is April 27th, 2001. 

4 The time is, approximately, 10:35 a.m. I'm the 

5 camera operator. My name is Nolan Church. I 1 ive 

6 in Capitol Heights, Maryland. I work for Accurate 

7 Stenotypists, located in Fairfax, Virginia. 

8 This deposition is being taken at 

9 the office of B. G. Stephenson, 4157 Chain Bridge 

10 Road, Fairfax, Virginia. 

11 The caption of the case is The Estate of 

12 Lucille P. Overton, deceased, versus Blackstone 

13 Fami 1 y Practice Center, Inc., et al. The deponent 

14 is Phyllis M. Corrigan. The notice of the 

15 deposition is given by the plaintiff. 

16 Will attorneys and court officers please 

17 identify themselves? 

18 MR. STEPHENSON: This is B. G. Stephenson 

19 representing the plaintiff. 

20 MS. DULEY: Lisa Duley representing 

21 Heritage Hal 1. 

22 MS. PHARR: Elizabeth Pharr representing 

23 Blackstone Family Practice Incorporated and 

ACCURATE STENOTYPISTS, INC. 
D n RnV dR~ ~ATR~A~ VTR~ThlTA ??n~n 
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6 

1 Dr. Charles I. Rosenbaum. 

2 Thereupon, 

3 PHYLLIS M. CORRIGAN, R.N. 

4 was called as a witness, and after being first duly 

5 sworn by the notary, was examined and testified as 

6 follows: 

7 DIRECT EXAMINATION 

8 ON QUALIFICATIONS 

9 BY MR. STEPHENSON: 

10 a Mrs. Corrigan, would you state your full 

11 name and address, please? 

12 A Yes. Phyllis M. Corrigan, 346 Liberty 

13 Hill Road, Gilford, New Hampshire. 

14 a How long have you lived at your present 

15 address? 

16 A Three years. 

17 a Where did you live prior to that? 

18 A 4925 King Solomon Drive, Annandale, 

19 Virginia. 

20 a You are here today from your home now in 

21 New Hampshire 

22 A New Hampshire, correct. 

23 a On May 18th of this year, where do you 

ACCURATE STENOTYPISTS, INC. 
0 n cnv AQ~ 1::1\TCI::/\V \/TOr-TMTJ\ ")l)n"ln 
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7 

1 plan to be? 

2 A Florida. 

3 a Mrs. Corrigan, would you state your 

4 educational background? 

5 A Yes. I went -- graduated in 1961 from 

6 Holy Name Hospital School of Nursing, which was in 

7 Teaneck, New Jersey. I passed my state boards at 

8 the time and was licensed in New Jersey. 

9 I have -- at times, in addition to 

10 maintaining my New Jersey license, I have been 

11 licensed in California and in Virginia. And I began 

12 my licensing in Virginia in 1973 and maintained my 

13 Virginia license until last year when it was evide t 

14 that I was not going to return here. But I am still 

15 licensed in the state of New Jersey. 

16 I attended Fairleigh Dickenson Universit 

17 for a year. And I also attended Saint Mary's 

18 College for a year in Leaven Worth, Kansas. That 

19 would have been in 1977·1978. 

20 I had I have maintained up until I 

21 ceased working on my continuing education credits 

22 and the amount of credits I obtained per year· 

23 depended -· excuse me -- on the state where I was 

·ACCURATE STENOTYPISTS, INC. 
P n ROX ARS FATRFAX VTRr,TNTA ??0~0 
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1 registered and what the state requirements were. 

2 Also, the hospital I worked in here in 

3 Fairfax had a minimum requirement. And I either 

4 achieved the minimal or more exceeded it in the 

5 course of my working career. 

6 a Where did you obtain your nursing 

7 training, if you did? 

8 A In Teaneck, New Jersey. 

9 a In the hospital 

10 A Holy Name Hospital 

1 1 a Seminary? 

12 A it was a hospital. It was a three-year 

13 hospital based. In that era, hospital- based 

14 training for nurses was the way .nurses were prepared 

15 to enter the career into -- enter into nursing. 

16 There were some hospital -- some four-year 

17 B.S. N. programs throughout the country. But 

18 primarily, the large amount of nurses were coming 

19 out of a three-year program attached to a hospital. 

20 a And you had some education beyon.d the --

21 A Yes. 

22 a nursing 

23 A As I said, I went to college. I went to 

ACCURATE STENOTYPISTS, INC. 
0 n C I"\ V A Q t:: ~ A T 0 ~A V \1 T Cr. T t..l T A ') ') n 'l n 
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1 Fairleigh Dickenson University for a year. And then 

2 my husband went on active duty. And I then attend d 

3 Saint Mary's College when we were stationed in 

4 Kansas. 

5 a Have you had any other courses that you' e 

6 taken along the way? 

7 

8 

9 

10 

1 1 

12 

13 

14. 

A As I said, I have my main my biggest 

thing in the last years of my practice was -- I 

became involved in wound care for -- primarily, forr 

the elderly, preventing stasis ulcers, wound care 

for decubitus. And the hospital sent me to a numblr 

of courses. 

I attended a conference yearly, which wa 

a whole week of meeting with my peers to see what 

15 was the newest methods. We -- and that was 

16 where -- and r·became a member of the Wound and 

17 Ostomy Committee, which is a national organization 

18 a Would you describe your work history? 

1 9 A My work history for the exception of two 

20 years where I worked as a industrial nurse, I have 

21 pri mari 1 y been hospital based. From 1961 -- I 

22 worked from 1961 to 1997, in nursing with the 

23 exception of two three-year periods where my husba d 

ACCURATE STENOTYPISTS, INC. 
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10 

1 was stationed in Germany. And I was it was not 

2 -- a hospital was not accessible for me to work in. 

3 Q So did you do other work when you were 

4 abroad? 

5 A In those two periods of time, no. I did 

6 not work in -- but I was never out of nursing for a 

7 long enough period where I had to go back -- was 

8 required to take an update course. 

9 a And you have continued to be a licensed 

10 registered nurse? 

1 1 A Yes. 

1 2 Q Describe the kind of work that you ·have 

13 done and particularly in the period of 1995 in -- in 

14 the, you know, preceding time period before 1995. 

15 A I did a variety of nursing -- as I said, 

16 it was always hospital based. I did a variety of 

17 nursing in a hospital except for the two years I was 

18 doing industrial nursing. 

19 But starting in 1981 when we moved into 

20 the Northern Virginia area, I worked at what was 

21 then Commonwealth Hospital. It is now Commonwealth 

22 Care Facility. And I was on a medical unit, and my 

23 primary focus was taking care of elderly, chronic 

ACCURATE STENOTYPISTS, INC. 
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11 
I 
I 

1 patients. 

2 I left in '86 and went to Germany where I 

3 worked in a hospital, a US army. hospital, there, but 

4 my clientele, because it was military, was generall 

5 younger. 

6 I came back to Northern Virginia, the 

7 Commonwealth here -· Commonwealth Hospital had 

8 e v o 1 v e d i n to Fa i r 0 a k s H o s pi t a 1 . And I was r.e hi red 

9 by them as soon as I got back. And I worked for 

10 them from 1991 to 1997, again on a medical unit. 

11 Again, my area of expertise was dealing with 

12 primarily elderly, critical patients who came in 

13 from either home or from ·- or to -- from nursing 

14 homes in an -- because of an acute problem. 

15 ·And I maintained, as I said -- as I said, 

16 I also developed the interest in wound care and 

17 became the wound care expert for the facility. 

18 a In relation to your activities in 

19 providing the care to the kind of patients that 

2 0 y o u ' v e d e s c r i b e d , c a n y .o u g o i n t o , y o u k n ow , w h a t 

21 you did and how many were under your care? 

22 A Both settings, nursing is a constantly 

23 evolving field so it changes with whatever the new 

ACCURATE STENOTYPISTS, INC. 
P n. RnX 4A5. FAIRFAX. VlRGINIA 22030 
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12 

1 wave is. 

2 In the '80s, the wave was what they called 

3 total patient care. At that point in time, I did 

4 everything for the patient from admission to 

5 d i s charge . I pro vi de d - - w i t h the n u r s i n g -.- w i t h 

6 the aid of a nursing assistant, if a patient needed 

7 to be fed, they were fed -- I helped feed, bathed, 

8 ambulated, medicated, did treatments. And I worked 

9 full time at the time, so this was eight hours a 

10 day, five days a week. 

11 And it was to provide total patient -- the 

12 care was total patient focus. So I admitted the 

13 patient. And then wrote up a care plan, kept the 

14 care plan going, and hopefully discharged the 

15 patient back to home or in many cases to nursing 

16 homes. 

1 7 It ·e v o 1 v e d so t h ·at when I came b·a c k a g a i n 

18 in 1990, we were back to team nursing. And here I 

19 again did the admissions. But my primary focus was 

20 to do medication and treatments and to assign the 

21 duties of bathing, feeding, ambulating 

22 to -- to other members of my team. I had 

23 technicians. And I had a nursing assistant. And 

ACCURATE STENOTYPISTS, INC. 
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1 their jobs were to transport, bathe, feed. 

2 a When you were acting in your capacity in 

3 the 1990s, I take it you're describing that 

4 through from 1990 up to --

5 A 1997. I -· 

6 a through 1997? 

7 A left Fair Oaks Hospital in March of 

8 1997. 

9 a And during that time period, what kind 

10 of .... of -- of persons were you attending? 

! 

I 
13 

I 

I 

1 1 A Primarily an elderly population. Because 

12 it was a medical unit thes~ were people who came. as 

13 I said, from home. A lot of these patients had 

14 chronic illnesses that they were being frequently 

15 readmitted to the facility, again, either from hom 

1 6 or from a n u r·s i n g home to be stab i 1 i zed , to have 

17 their· medications adjusted, and then to be sent ba k 

18 to wherever their place of residence. 

19 a When you said you send them back to a 

2 0 p 1 ace of res i den c e , d i d that i n v o 1 v_e , you know , 

21 nursing home residence? 

22 A Yes. Many times patients would come 

23 from home, but because as their status 

ACCURATE STENOTYPISTS, INC. 
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1 debilitated -- they became more and more 

2 debilitated, it was felt by the family or or 

3 the -- and the physicians and these patients could 

4 not return perhaps at that point in time, because 

5 they needed a longer -- they needed extended care. 

6 And since hospitals are by their nature 

7 acute care facilities, they would have to be sent to 

8 nursing homes when beds were available. 

9 And so my job with the aid of a -- with a 

10 social worker who actually went out and tried to 

11 find placement, my job was to assist the social 

12 worker in providing the nursing homes with all the 

13 information that they would need to care for the 

14 patient once they were released. 

15 In the '80s, when I was doing the same 

16 thing, we had a different situation where health 

17 care -- and the health care maintenance 

18 organizations didn't play as much of a role as they 

19 do today. And that period of time, we frequently 

20 had patients, because they could not be placed, and 

21 the thrust was not in getting them up and getting 

22 them out as quickly as possible, we would keep 

23 patients up to three, four months within the 
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1 hospital setting, even though they were no longer 

2 acute care patients. 

3 

4 placed. 

But it's just because they could not be 

And we couldn't send them out. So we waul! 

5 keep patients for longer periods of time in that 

6 time in that period. 

7 Q Were you involved in planning what care 

8 was required for them during their stay? 

9 A The patients that were staying in the 

10 hospital I even though they were no 1 anger acute I 

11 yes. 

12 Q And did you 

13 A The -- what the treatment consisted of is, 

14 maintaining the most optimum care for a patient. We 

15 couldn't send them home. We couldn't send them out. 

16 And. we couldn_'t place them. So we would care for 

17 them in the hospital at -- what was -- as I said, 

18 was then Commonwealth Hospital -- we would care for 

19 them and do all their -- whatever they needed on a 

20 day-to-day basis, even though they were no longer 

21 acute care patients. 

22 Q Did you receive patients from nursing 

23 homes for attention that they needed for acute 
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1 problems? 

2 A Yes. 

3 a And did you in turn then have patients 

4 that were transferred from your facility into the 

5 nursing home? 

6 A Yes. We either placed them, if they were 

7 new placements, or if they came from a nursing home 

8 and the bed was being held, they would return to the 

9 nursing home that they left. 

10 a Did you assist in the process of placement 

11 in nursing homes when they had not, you know, yet 

12 been in a -- in a nursing home environment? 

13 A Yes. 

14 a What did you do in the way of compiling 

15 information that accompanied the person being 

16 treated when they were transferred in a -- to a 

17 nursing home? 

18 And conversely, what information did you 

19 receive regarding the patient that was admitted for 

20 your care? 

21 A If I sent a nursing -- as I said, once it 

22 was determined that the patient could not be 

23 returned to their home for whatever reason, the 
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1 patient -- the social worker then went out and 

2 to find a bed within the commun1ty. 

3 And once the bed was -- she would then 

4 contact me and go over with me and/or my fellow 

5 nurses depending on -- I mean, I wasn't the only 

6 nurse that does this. But she would talk to the 

7 

8 

9 

primary nurse for that patient and it's -- to do the 

assessment, to see what the patient's needs were j 
and as far as toileting, bathing, medicated b~in 

10 medicated, with ambulation, what were the 

1 1 cognitive what was it? -- cognitive state. Then 

12 she would go out and try to find a bed for that 

13 particular patient within the community. 

14 Once a bed had been located, then it was 

15 my job to make sure the patient was ready. And I 

16 did that in two ways. First I I did a discharge 

17 summary to the nursing home. This was 

18 mandated -- our facility mandated that this be done. 

19 And that was done the morning of discharge I so 

20 everything that would go out would be the most 

21 current information on that particular patient who 

22 was going to become a resident in a n~rsing home. 

23 And that included the ·most recent lab 
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1 works. what we had done for her. what her eating 

2 patterns were, if she was continent. incontinent. if 

3 she was going with a catheter, if she was going with 

4 IV placement. so that she could be accessed without 

5 being re-stuck in the nursing home. what medications 

6 she received up until the moment of discharge. 

7 And so that was the written copy that went 

8 with the patient to the nursing home. It was either 

9 hand-carried by a family member, if a family member 

10 was going with the patient. Or it was going by the 

11 ambulance service. The ambulancie service would 

12 carry that. Also. we did send some copies of -- the 

13 social worker provided also copies of other lab 

14 works and X-rays if needed. 

15 Then the morning of discharge before the 

16 patient left. I also contacted the nursing home to 

17 speak to the nurse who would be the receiving agent 

18 for the patient when she got when she became a 

19 resident in the nursing home. And I again, updated 

20 her on my patient's total condition as I was looking 

21 at this patient before I sent her out to the nursing 

22 home. So that they would be aware both verbally and 

23 in a written statement of the status of the person I 
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1 was sending to them. 

2 Q Is that regular practice? 

3 A That was regular practice. 

4 Q Did you --

5 A Oh, I should answer -- I think there was 

6 second part to your question, about when a patient 

7 came to me. There was a transfer summary from the 

8 nursing home that told me -- again, gave me some 

9 idea of why the patient was being transferred to me 

1 0 at that point in time, what had changed from 

1 1 her -- in her status to require hospital admission. 

12 And, again, it also would tell me if this 

13 patient -- the specific needs of this patient as 

14 regard to medication and activities of daily livin . 

1 5 

1 6 

17 

Q With regard to -- to that information, w1s 

that part of the person's record? 

A Yes. That was kept generally ·; n a fol den 

1 8 either at the desk -- nurses' desk or if it wasn't 

19 to o wei g h t y , i t w a s p 1 a c e d i n a . s 1 o t i in - - w i t h i n 

20 the chart. So I would have access to it. And it 

21 would be there for the physicians as well. 

22 Q And this was an official medical record? 

23 A This became part of the record at our 
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1 facility. 

2 a What purpose did that serve? 

3 A Well, it gave me a window into seeing how 

4 this patient was responding in the nursing home, 

5 again, because of the elderly population -- I mean, 

6 we're -- we're talking about patients who could be 

7 anywhere, 60 up to a hundred. 

8 And depending on their family status, a 

9 lot of these patients didn't have anyone to come 

10 with them to the hospital to give us a clear picture 

11 of what this patient was like. A lot of times, this 

12 patient was not able to verbalize their own needs. 

13 So any information I got from the nursing home, 

14 would be of an assist to me to develop the care plan 

15 specific to that patient and his or her needs when 

16 they came to me. 

17 a And you regularly interfaced with the 

18 nursing home in connection with the transfer back 

19 and forth of the patients? 

20 A I interfaced when I sent them out both, as 

21 I said, verbally and in writing. I did not always 

22 get a phone call it would depend -- from a 

23 nursing home, other than I would just be informed 
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1 that a patient was coming from the nursing home. 

2 And what -- what I generally got from a nursing home 

3 unless there was something dramatic that needed to· 

4 be passed on to me, generally, what I got from the 

5 nursing home was a written form. 

6 a In relation to your employment activity in 

7 your capacity as a registered nurse, have you served 

8 in any other way other than directly connected with 

9 your employment? 

10 A Yes. In the -- in my first -- I'm 

11 restricting myself to the tours where I was dealing 

12 with geriatric patients. All al 1 hospitals 

13 require their nurses to serve in some capacity 

14 outside of the -- well, I shouldn't say all. All 

15 the hospitals I worked in requi~ed the nurses to 

16 participate in ·some kind of committee work. 

17 So in this block of time '81 to '86, I 

18 either on policies and procedures or the quality 

19 assurance committee. And in that case, policies 

20 procedures, we developed the the hospital 

21 policies and how we would carry through the 

22 policies, what procedures we would utilize. 

23 In quality assurance, we developed a for . 
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1 And we would review every month go through the 

2 hospital and review on our unit -- pull a certain 

3 amount of charts off the unit or go down into 

4 medical records and pull charts to see if the 

5 charting was being done according to the hospital's 

6 standard. 

7 So we had a form. And we go through 

8 it, the charts, to determine wh~ther o·ur patients 

9 were getting the care that the hospital expected 

10 them -- if the nursing staff was meeting the 

11 hospital's agenda -- or what the hospital said 

12 needed to be done. 

13 So we reviewed charts. And then we 

14 reported back to the committee. And then the 

15 results of the -- our -- what we discovered went 

16 back to the units and was discussed in unit staff 

17 meetings so that they could assure that the patients 

18 were meeting -- getting the correct care. 

19 a And you did that following policies and 

20 procedures? 

21 A I did policies and procedures and then for 

22 about two and a half, three years, before -- unti 1 I 

23 1 eft, I did the quality assurance. 
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1 When I came back, I worked on a couple of 

2 committees. But then once I got into the wound car 

3 field, I developed the skin care protocols for the 

4 hospital. I was on cal 1 to any of the -- any 

5 doctors who had any questions within the facility, 

6 any nurses who had questions within the facility. 

7 And I gave frequent in-services on how to 

8 care for patients and their wounds, again, 

9 because -- I was primarily called to deal with the 

10 elderly, because they have different needs, both 

11 because of incontinence and because of their friable 

12 skin. So that was my area of expertise there. I 

13 did the surveys in the hospital to make sure the 

14 patients were getting correct care. 

15 (Plaintiff's Exhibit No. 3 was previously 

16 marked for Identification.) 

17 BY MR. STEPHENSON: 

1 8 

19 

20 

21-

22 

23 

Q I will show you what has been previously 

marked here as we prepared to begin your deposition, 

as plaintiff's exhibit three and this is in sequenJ~ 
to exhibits that were previously marked. 

(Opposing counsel are reviewing the 

documer)ts.) 

ACCURATE STENOTYPISTS, INC. 
rl 1"\ onv AOC: 1::1\TOI:I\V \ITOr.!T~ITI\ t')'ln'ln 

-189-



24 

1 Mrs. Corrigan, I want to show you what has 

2 been marked as exhibit three to your deposition and 

3 ask you if you can identify that for me. 

4 

5 

A 

6 history. 

7 a 
8 A 

(Witness is reviewing the document.) 

Yes. This was -- my -- basically, my job 

And --

And what I did in the -- I guess how 

9 far did we go? - - from ' 7 3 - - from ' 61 up u n t i 1 

10 '87 '97. 

11 a And so it sort of fills in the basics? 

12 A It fills in --as I said, I worked 

1 3 c o n s t a n t 1 y w i t h t h e e x c e p t i o n of t h o s e two. 

14 three-year breaks when I was out of the country. 

15 a Is it essentially your curriculum vitae? 

16 A Yes. 

17 a And are those recitals in the exhibit 

18 accurate? 

19 A Yes. 

20 . a And -- and you have been describing 

21 further your work activity, and how you --

22 A Yes. 

23 a -- cared for persons in your work 
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2 A Right. 
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25 

3 MR. STEPHENSON: I guess that wi 11 be par 

4 of the exhibit. 

5 I submit that the witness is qualified in 

6 examining 

7 MS. PHARR: Qualified in what fields? 

8 MR. STEPHENSON: Qualified in the field 

9 of -- of -- of care of elderly patients as they are 

10 admitted and -- and receive care in the nursing hom 

11 environment. 

12 MS. PHARR: Are you proffering her as an 

13 expert witness in the field of nursing? 

1 4 MR. STEPHENSON: In the field of nursing. 

15 MS. DULEY: I would like to voir dire the 

16 witness. 

17 CROSS-EXAMINATION 

18 ON QUALIFICATION 

19 BY MS. DULEY: 

20 Q You•ve never worked in a nursing home. 

21 correct? 

22 A No: 

23 a And you•ve -- and as a matter of fact. 
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1 you've never worked in any type of long-care 

2 facility, correct? 

3 A Correct. 

4 a You've never provided long-term care in a 

5 nursing home or long-term care facility, correct? 

6 A Correct. 

7 a Your -- your experience is in acute-care 

8 facilities only, correct? 

9 A Yes. 

1 0 a In acute-care facilities, patients expect 

11 to be discharged. That's the nature of acute-care 

12 facilities, correct? 

13 A That is correct. 

14 a And as a result, there is no need to write 

15 long-term life care plans in acute-care facilities, 

16 correct? 

17 A There is a need to maintain a plan 

18 of -- until the day the patient leaves. 

1 9 a Right. But it's not long-term like in a 

20 nursing home, correct? 

21 A Well, as I stated, I have taken care of 

22 patients for up to three to six months --

23 a But it's not long-term like a nursing 
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1 home, correct? 

2 A But it's not -- yes. That is correct. 

3 a So you've never written a life-care plan 

4 for a patient in a long-term care facility, correct~ 

5 A No, I have not. 

6 a Geriatrics is a specialized field, 

7 wouldn't you agree? 

8 A It is. 

9 a And other than your wound care experience, 

10 you do not have any specialized training in 

11 geriatrics, correct? 

1 2. A Except for all the in-services that I 

13 attended in care of the geriatric patient, which 

14 included more than skin care. It included 

15 psychosocial needs of the geriatric patient. It 

16 ·;ncluaed specific disease processes t~at are -- are 

17 dealt with by the more elderly patient. 

18 a And you do not have any direct experienc 

19 with falls in a nursing home, correct? 

20 A Not in a nursing home. 

21 a And you've never developed policies and 

22 procedures for a nursing home, correct? 

23 A No, I have not. 
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1 a You have no direct experience with 

2 restraints or safety devices in a nursing home, 

3 correct? 

4 

5 

A 

a 

In a nursing home, no. 

And you would agree that the use of 

6 restraints in a hospital requires a different 

7 analysis than the use of restraints in a long-term 

8 care facility, correct? 

28 

9 A The -- we try to avoid using restraints in 

10 a hospital, if we can -- because 

1 1 a You're not answering my question. Don't 

12 you agree that the use of restraints in a hospital 

13 requires a different analysis than the use of 

14 restraints in a long-term care facility? 

15 A No. 

16 a Do you remember having your deposition 

17 taken on October 8, 1998? 

18 A Yes. 

19 a And you were put under oath at that time? 

20 A Yes. 

21 a And do you remember being asked the 

22 following question and giving the following answer: 

23 "Mrs. Corrigan, you would agree with me, 
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1 would you not, that the use of restraints in a 

2 hospital is a different analysis than the use of 

3 restraints in a long-term care facility? 

4 "ANSWER: Yes. II 

5 A I do not remember that statement. 

6 a Okay. So you've never made decisions in a 

7 nursing home setting regarding restraints, correct? 

8 A Correct. 

9 MS. DULEY: I would object to having 

10 this witness admitted as an expert in elderly 

11 patients -- in nursing -- in the nu.rsing field with 

12 elderly patients in a nursing home facility. 

13 MR. STEPHENSON: Let me ask a few on 

14· redirect. 

15 REDIRECT EXAMINATION 

16 ON QUALIFICATIONS 

17 BY MR. STEPHENSON: 

1 8 Q Mrs. Corrigan, in relation to the unit in 

19 a hospital setting where you cared for patients, I 

20 understood your testimony to deal with elderly 

21 patients in a -- in that setting. 

22 A Correct. 

23 a And in dealing with the elderly patients 
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1 in that setting. you have had extended stays of 

2 patients that were beyond the acute care problem? 

3 A That is correct. 

4 a And that involved the -- you know. the 

5 basic needs of the -- of the elderly for whatever 

6 their condition may have been? 

7 A That is correct. 

8 a An d i n t h a t r e g a r d. i· n c a r i n g f o r t h em . yo u 

9 have had to care for them with respect to their 

10 medical needs? 

1 1 A Their medical and their physical and their 

12 psychosocial needs. 

13 a And you have dealt with them in the same 

14 capacity then, I assume. as any person that needs 

15 care for those conditions? 

1 6 A That's correct. 

17 a And in ·so doing. you had to devise care 

18 plans that are suitable to the particular 

19 A To the particular 

20 a party? 

21 A To the particular patient at that 

22 particular time. 

23 a With regard to whatever their medical 
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1 problems were? 

2 A Correct. 

3 a Chronic and acute? 

4 A The requirement was that we always update 

5 the care plans were supposed to be constantly 

6 updated to meet the -- or whatever the present 

7 condition of the patient was, whether they were 

8 acute or chronic. 

9 a And you have, with regard to such 

1 0 pat i en t s , other than the acute pro b 1 em for wh i c·h o e 

11 may have been admitted, dealt with, you know, 

12 whatever their medical needs are at the time? 

13 A Correct. 

1 4 MS. DULEY: Object to the form. 

15 BY MR. STEPHENSON: 

1 6 a Well, tell me -- let me ask you this way 

17 What have you dealt with in terms of the.·overall 

18 needs of -- of patients that you have served? 

19 A If the patient ~as beyond the acute stag , 

20 then the patient was -~ but was still within the 

21 facility, if-- we would bathe, dress, do their 

22 personal care. I waul d st i 11 give them any 

23 medications that they needed to be -- that they we e 
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1 going to be on for long term and if they needed to 

2 be fed -- anything that the patient still needed 

3 because they were still unable to go home because of 

4 their chronic condition. And it was to provide a 

5 safe and healthy environment for that patient until 

6 we could discharge them. 

7 a With regard to certain patients, did some 

8 require restraints from time to time? 

9 A Some patients did require restraints, the 

10 difference -- restraint 1 aws in ·the United States 

11 have always -- have evolved quite dramatically as 

1 2 we 11 . 

13 And in the '70s and '80s, patients 

14 could be placed in restraints much simpler 

15 than they could but what we try to avoid is 

16 to -- particularly for elderly people, it only would 

17 agitate them. So they were passive restraints that 

18 you could use. And they were other things that you 

19 could do for the patient to prevent putting them in 

20 restraints. 

21 What it has evolved to nowadays, is you 

22 must have a physician's order. You must have that 

23 order updated every 24 hours. The patient needs 
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2 

3 

4 

5 

6 

7 

8 

9 

1 0 

1 1 

3B 

almost constant supervision, because you would have 

to be changing the patient. 

What we would do for ~ati~nts who were 

elderly and needed restraints -- and needed to be 

observed is move the patients out to where there 

would be someone going around constantly, putting 

them out by the nurses' station, trying to give th,m 

an activity so that they would h~ve something to do 

with their hands and would occupy them. 

And when they were placed in bed, we did 

certain things to prevent them from falling out of 

12 bed. But everything was done to maintain their 

13 safety without restraining them. if possible. 

14 a And restraints are just one consideratio 

15 of -- of some measure to to put in place --

1 6 A Restraints really 

17 a --with regard to the patient's care? 

1 8 

1 9 

A Restraints are really a last-ditch method. 

Restraints should really only be used to protect t~e 
20 patient from injuring themselves severely and 

21 a And that's with regard to whatever 

22 environment they may be in --

23 MS. DULEY: Object to the form. 
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1 BY MR. STEPHENSON: 

2 a Is that with regard to whatever 

3 environment they may be in --

4 

5 

6 answer. 

7 

MS. DULEY: Object to the form. 

MR. STEPHENSON: You can go ahead and 

THE WITNESS: Oh, it should be -- the 

34 

8 patient is supposed to be taken -- treated correctly 

9 so that they do not injure themselves in any -- in 

10 any situation. 

11 BY MR. STEPHENSON: 

12 Q With regard to your work at Commonwealth 

13 Hospital, when it was Commonwealth Hospital before 

14 it became Commonwealth Care Center, did you have 

15 elderly patients that had longer stays? 

16 A Yes. As I stated before, the in the 

1 7 ' 8·0 s , the - - the push was not to get, the pat i en t s i n 

18 and out as rapidly as possible. Patients were kept 

19 in for longer times. 

20 Now, the trend is to get patients as 

21 stable as quickly as possible so that they can 

22 leave. And then those were the instances where I 

2 3 wo u 1 d frequent 1 y have patients for three , five, six 
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1 months. 

2 We also got patients that were sent home 

3 and came back within 24 hours and -- because their 

4 conditions didn't -- they just deteriorated so 

5 rapidly at home and they came -- would come back 

6 us frequently to to the same bed that they had 

7 1 eft in the next in 24 hours. So these patient 

8 would come and go and come and go and come and go. 

9 a And the care that you would 

10 A And the care that they got was 

11 long was for a hospital setting. long-term. 

12 a As opposed to dealing with an acute 

13 problem? 

14 A As an acute problem. 

15 a And you dealt with those patients 

16 MS. DULEY: Object to the form. 

17 BY M.R I STEPHENSON: 

I 

I ·s 

18 a And did you deal with those patients und r 

19 those circumstances? 

20 

21 

22 

23 

A Yes, I did. 

a Other than your direct employment 

activity, have you had occasion to involve yoursel[ 

in some other way in activities of the nursing homr? 
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1 A The only time I actually had any 

2 involvement with anyone in the ~ursing home was the 

3 period of time when my grandmother was in a nursing 

4 home. And we would go in -- the family would go in 

5 to help assist with her care. 

6 And we also -- I sat in on some meetings 

7 that they had at that time with the family. And I 

8 sat in as -- in my professi anal capacity. 

9 Q And -- and what did you .do in those 

10 meetings? 

1 1 A No. I just -- at that point in time, 

1 2 just we talked about the overall care of what my 

13 grandmother was receiving at the time~ because my 

14 grandmother couldn't converse with staff. 

15 And so we tried to make things easier to 

16 how they would help converse with her -- my 

17 grandmdthe~, because she only -- she reverted back 

18 to her natural tongue, which was Italian. And we 

19 helped what to do with her. And I also, because 

20 at as her condition worsened, she couldn't 

21 be make sure that her skin was taken care of 

22 because she couldn't walk. 

23 So I had some intimate contact with the 
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1 staff on her unit when she was in a nursing home 

2 until she was deceased. 

3 a Was your participation there as -- in pa 

4 as a result of your -- your professional role? 

5 A Oh, I think -- when people hear that 

6 you're a nurse, they 

7 MS. PHARR: Objection; calls for 

8 speculation. 

9 BY MR. STEPHENSON: 

10 a · To the extent that you know how you were 

11 received, would you tell --

1 2 MS. PHARR: Objection; calls for 

13 speculation --

14 MR. STEPHENSON: -- how you were received 

15 in that capacity? 

16 THE WITNESS: Well, I ·don't think it's -

17 MS. DULEY: Objection. That calls for 

18 speculation. 

1 9 MS. PHARR: She can't know what's in 

20 another person's mind. 

21 BY MR. STEPHENSON: 

22 a How did they treat you? 

23 A I was treated as a professional, a 
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1 medical professional, a health care professional. 

2 a And did you participate in the process? 

3 A I did. 

4 MR. STEPHENSON: I submit that the witness 

5 is qualified in what we have proffered her for. And 

6 I will continue with the examination. 

7 MS. DULEY: Well, that's fine. I've got a 

8 continuing objection to her qualifications. But you 

9 can proceed. 

1 0 MS. PHARR: Can we go off the record 

11 before you proceed? 

12 THE VIDEOGRAPHER: We're going off the 

13 record at approximately 11:13. 

14 (A break was taken from 11:13 o'clock, 

15 a.m., until 11:14 o'clock, a.m.) 

16 Okay. We're back on the record. The time 

17 approximately 11:14. 

18 DIRECT EXAMINATION 

19 BY MR. STEPHENSON: 

20 Q Mrs. Corrigan, waul d you tell the Court 

21 and the jury please if you reviewed records relating 

22 to the residence of Lucille Overton at the Heritage 

23 Hall Nursing facility in Blackstone, Virginia, 
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1 -during January of 1995? 

2 A Yes, I did. 

3 a And what did you review? 

4 A I reviewed the transfer summary from the 

5 hospital. I reviewed the nursing progress notes, 

39 
I 

6 the nursing flow sheets, the physicians order sheet, 

7 the Heritage Hall policies and procedures and -- ma1 

8 I? 

9 a Yes, please. If you 

10 A Oh, the physical restraint assessment 

11 forms. 

12 (Plaintiff's Exhibit No. 4 was previously 

13 marked for Identification.) 

14 BY MR. STEPHENSON: 

15 Q Well, let me also refer to the Heritage 

16 Hall admission agreement that's marked as exhibit 

17 four. 

18 (Opposing counsel are reviewing the 

19 documents.) 

20 Direct your attention to plaintiff's 

21 exhibit four, did you review that document? 

22 A (Witness is reviewing the document.) 

23 Yes, I did. 
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1 Q That was -- can you describe what it is? 

2 A Yes. It's the admission agreement between 

3 the facility and the patient -- that they now call 

4 the resident, Mrs. Overton, and the responsible 

5 parties, which were. I assume, her children. 

6 Q What did you find of significance in your 

7 review of that document, if anything? 

8 A The one thing that I noted 

9 at -- specifically, was that at the end of the -- at 

10 the end of the form, it was noted that the patient 

11 was mentally unable to sign any of these forms 

12 because of dementia and that was noted --

13 MS. DULEY: I'm going to object as to 

14 hearsay. 

15 MR. STEPHENSON: I think it's reflected in 

16 the document. And the witness is testifying to what 

17 she saw in th~ document. And --

18 MS. PHARR: It's still hearsay, Bev. 

19 Someone el.se wrote it. 

20 MR. STEPHENSON: But what she can 

21 discern 

22 MS. DULEY: It's going to the truth of the 

23 statement. 
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1 MR. STEPHENSON: A 11 right. 

2 MS. DULEY: And, therefore, it is hearsay 

3 MR. STEPHENSON: I submit that this is a 

4 document produced in discovery as the --

5 MS. PHARR: It's still hearsay. 

6 MR. STEPHENSON: -- as a document and 

7 we --

8 MS. DULEY: It's still hearsay. 

9 MS. PHARR: All the documents produced in 

10 discovery are practically hearsay. Just because we 

11 produce it, doesn't mean it's not hearsay. 

12 BY MR. STEPHENSON: 

13 a Assuming that the recitals in this 

14 document are accurate and subject to whatever proof 

15 there may need to be of the -- of the recitals in 

16 the document, were there some that were significant 

17 . to you? 

18 A I'm sorry. I really don't understand 

19 what that -- that question. 

20 a I'm asking you to assume that, you know, 

21 without your verifying the accuracy of the recitals 

22 in the document, were there items that stood out to 

23 you? 
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1 A As I just stated, the.-- it's 

2 the this -- in my -- I believe this to be a legal 

3 document. And in this document, it just states that 

4 she was the patient --

5 MS. PHARR: Objection 

6 MS. DULEY: Continuing objection. 

7 MS. PHARR: -- hearsay. 

8 M R . 5 T E P·H ENS 0 N : P r o c e e d w i t h yo u r answer 

9 over their objections. 

10 THE WITNESS: The client was unable to 

11 sign the admission ~greement between Heritage Hall 

12 and herself because she was demented. 

13 BY MR. STEPHENSON: 

14 a That's what the document states? 

15 A And that's what the document states in two 

16 places. And it was initialed by 

17 MS. DULEY: Continuing objection. 

18 MS. PHARR: Objection. 

19 BY MR. STEPHENSON: 

20 a Assuming that, what was the significance 

21 of that to you? 

22 MS. PHARR: Objection. 

23 THE WITNESS: What was significant to me 
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1 is that on the 4th of January, they knew this 

2 patient did suffer from some -- had some cognitive 

3 problems and was -- if she couldn't sign for 

4 herself, she needed to have some assistance. She 

5 was cognitively unaware of what was going on around 

6 her. 

7 BY MR. STEPHENSON: 

8 And did that have anything to do with what 
I 

a 
9 kind of care you expect to provide to a resident 

1 0 that comes in under that condition? 

1 1 MS. PHARR: Objection to form. 

12 THE WITNESS: If a patient -- the 

13 word the use of dementia or any other statement 

14 that says that the patient is not cognitively aware 

15 would be a trigger to whoever is going to develop a 

16 care plan for that patient. to recognize that this 

17 patient was at risk because of her lack 

18 of -- because her cognitive status was diminished. 

19 MR. STEPHENSON: I would offer that into 

20 evidence. 

21 MS. DULEY: I would --

22 MS. PHARR: Objection. 

23 MS. DULEY: Objection. It's hearsay. 
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1 MS. PHARR: It's hearsay. 

2 

3 

(Plaintiff's Exhibit No. 5 was previously 

marked for Identification.) 

4 (Opposing counsel are reviewing the 

5 documents.) 

6 BY MR. STEPHENSON: 

7 a Mrs. Corrigan, I show you now what has 

8 been marked as plaintiff's ·exhibit five. It's 

9 labeled Johnston-Willis Hospital with a date of 

10 January 4th, 1995, and ask you if y~u·ve looked at 

11 that document. 

12 A (Witness is reviewing the document.) 

13 Yes, I have. 

14 a Or series of documents. 

15 And can you identify what they are? 

16 A Yes. This is the assessment form that the 

17 hospital sent to -- from the -- that went with the 

18 patient or it was sent to the patient with -- to 

19 Heritage Hall describing --

20 MS. DULEY: Objection; calls for 

21 speculation. 

22 MR. STEPHENSON: The speculation, I waul d 

23 assume, is that this was sent to the -- to Heritage 
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1 Hall from the hospital where Mrs. Overton was 

2 transferred from as a patient. 

3 BY MR. STEPHENSON: 

4 Q But let me ask you let me-- to not 

5 respond in that way now, to ask you if you can 

6 identify what kind of a document it is? 

7 A Yes. This is a discharge summary for the 

8 patient, Lucille Overton, dated 1-4th-95. And it's 

9 from the Johnston-Willis Hospital in Richmond, 

10 Virginia. 

1 1 Q And what information is contained in the 

12 discharge summary? 

13 A This contains why she was in the hospital 

14 talks about her diet, her physical status, her 

15 medical services, her specific nursing needs, her 

16 cognitive function, any stressors in her life, her 

17 social status. It talks about her family. It talk 

18 about her preferences. 

19 There's a patient case summary statement 

20 in here. And there is the -- a prescreening 

21 notification, talks about why she had been in 

22 the hospital. And it also contains her lab 

23 data -- hospital -- what -- about the surgery that 
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1 she had had when she was in the hospital. 

2 a Now, with regard to this other is there 

3 information related to the medical status of 

4 the of the patient as discharged? 

5 A It's -- yes, there is. It states in three 

6 separate places about -- specifically, that the 

7 patient was confused 

8 MS. DULEY: Objection; hearsay. 

9 MR. STEPHENSON: Proceed. 

1 0 THE WITNESS: That the patient was 

11 confused 

12 MS. PHARR: Objection; hearsay. 

13 THE WITNESS: That she needed help with 

14 all of her bathing and her actiyities of daily 

15 living. That her -- that she had been in a Posey 

16 jacket for some -- at the hospital . 

17 MS. DULEY: Continui~g opjection to her 

18 answer. 

19 MS. PHARR: Same objection. 

20 MR. STEPHENSON: I -- the witness is asked 

21 what does the document contain. 

22 MS. PHARR: That's hearsay. That's why we 

23 objected. 
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2 

3 

4 knowledge 

5 

MS. DULEY: That's hearsay. 

MR. STEPHENSON: No. 

MS. DULEY: She does not have personal 

MR. STEPHENSON: I'm not asking her to 

6 verify the accuracy of the statements. I'm asking 

7 what the document contains. 

8 MS. PHARR: And that is hearsay. 

9 MR. STEPHENSON: Well, we have different 

10 view of the hearsay rules 

1 1 MS. PHARR: We have a right to 

12 MR. STEPHENSON: so we will argue that 

13 to the judge. 

14 MS. PHARR: Exactly. 

15 BY MR. STEPHENSON: 

16 a All right. Proceed, Mrs. Corrigan, and 

17 tell us what information the document contains. 

18 A It also contains -- discusses the fact 

19 that she was unsteady, that she did have problems 

2 0 w i t h her e 1 i m i nat i on I t h·a t she was i nco n t i n en t , that 

21 she was constantly confused and required assistance 

22 and that she could not be left alone, that she did 

23 where glasses. 

ACCURATE STENOTYPISTS I INC·. 
0 n CI1V AQ~ t:ATCCL\V · \/TCr-TMT/\ '>'>n'ln 

·-213-



48 

1 a Now, in relation to your preparing 

2 transfer forms that you testified earlier that was 

3 part of your process in -- in transferring patients 

4 out, do you prepare this kind of information? 

5 A This would have -- this is similar to what 

6 I would have done when I was transferring a patient. 

7 a What is the significance of this kind of 

B information that's provided in transfer forms? 

A Well, it's to -- it's to make it 

easier the -- it's 

1 1 MS. PHARR: Objection to form. 

12 THE WITNESS: The receiving facility would 

13 have an idea of what that particular patient's needs 

14 were on the date of discharge to their facility. 

15 BY MR. STEPHENSON: 

1 6 a Is -- is that useful in any way to the 

17 provider that is receiving the person transferred 

18 from the hospital faci 1 i ty? 

19 A Yes. Because it gives them -- they're 

2 0 seeing t hi s pat i en t for the· f i r s t t i me when she 

21 walks -- or is brought into the facility. And this 

22 would give them an idea of what the patient was like 

23 while she was in another facility. This tells 
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1 them -- it gives them some psychosocial input. 

2 They would have gotten it -- in order for 

3 her to be placed, they would have gotten this 

4 information from --

5 MS. PHARR: Objection; calls for 

6 speculation. 

7 THE WITNESS: She would have they waul 

8 have -- the nursing home would have known some of 

9 these things, because the social worker would have 

10 had to place her, and their beds -- they -- the bed 

11 needs is dependent on what that patient need is for 

12 care when they place them. They're categories of 

13 care. So this tells them --

14 BY MR. STEPHENSON: 

15 a Mrs. Corrigan. may I ask you this: Do you 

16 have an opinion within the realm of reasonable 

17 medical certainty regarding the purpose for this 

18 information being generated in the form and the use 

19 that is made of that information? 

20 A It was -- I would do it. And I would 

21 accept it as being the information that I would need 

22 in order to provide the optimum care for this 

23 patient in my setting. I would need to know if she 
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1 was cognitively impaired. And I would need to know 

2 what her physical impairments were in order to do an 

3 adequate care plan for her stay in my 

4 situation -- in my department. 

5 a And is that your opinion? 

6 A Yes, that is. 

7 a And that's your opinion within the realm 

8 of reasonable medical certainty? 

9 A Yes, it is. 

10 a And was that your practice in connection 

11 with your work history? 

12 A Yes, ·it is. 

13 a Did you receive similar forms when 

14 patients were admitted for care in your care 

15 facility where you worked in the hospital setting? 

16 A Only if they came from another facility. 

17 a And if they came from another facility, 

18 was it regular practice to have that information --

1 9 A Yes, it was. 

20 MS. DULEY: Object to the form. 

21 THE WITNESS: Yes, it was. 

22 (Plaintiff's Exhibit No. 6 was previously 

23 marked for Identification.) 
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1 (Opposing counsel are reviewing the 

2 documents.) 

3 BY MR. STEPHENSON: 

4 a Mrs. Corrigan. I wi 11 show you what has 

5 been marked exhibit six and ask you if you have seen 

6 that document. 

7 

8 

9 

A 

a 

A 

Yes. 

And --

This was the admission assessment of risk 

10 for falls that was done when this patient was at 

11 Heritage Hall. 

12 a And I want you to assume that this is a 

13 document produced by Heritage Hall that is labeled 

14 admission assessment of risk for falls and ask if 

15 you waul d tell me what information is contained in 

16 that document that's significant to you. 

17 MS. DULEY: Objection to hearsay. 

18 MS. PHARR: Objection; hearsay. 

19 BY MR. STEPHENSON: 

20 a I want you to assume that the information 

21 provided in that document was compiled by Heritage 

22 Hall, the defendant, in this case. And it is a 

23 document that was prepared by the personnel that wa 
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1 responsible for preparing the document and the 

2 information reflected therein. 

3 And based on the assumption that that 

4 information was in fact prepared by Heritage Hall 

5 and is an accurate assessment made by the person 

6 that prepared that assessment, what significance is 

7 that to you? 

8 

9 

10 

MS. PHARR: Objection: hearsay. 

THE WITNESS: Same objection. 

THE WITNESS: This is a scoring 

11 evaluation. We set -- you give so many points to 

12 the -- to patients based on their cognitive, if 

13 they're on specific medications.if --that might 

14 slow down their cognitive abilities, whether they 

15 are using assistive device -- assistive devices to 

16 get around such as a cane or a walker or a 

17 wheelchair, whether they are incontinent of either 

18 urine or feces, any sensory deficits they may have, 

1 9 for exam p 1 e , i f .they were b 1 i n d or i f they had a 

20 hearing difficulty. 

21 And these are evaluation -- given so many 

22 points. And then when the points are totaled up, 

23 you can decide if these patients are at minimal, 
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1 medium or high risk for falls. 

2 BY MR. STEPHENSON: 

3 a Based on the scoring in in this 

4 document, what is the risk assessed of Mrs. Overton 

5 in terms of her propensity for falling, if you have 

6 an opinion? 

7 MS. DULEY: Objection. 

8 THE WITNESS: All three times that this 

9 patient was evaluated, and they were evaluated on 

10 the first, second, third week of her stay at the 

11 home, she was in the high risk category. 

12 BY MR. STEPHENSON: 

13 a What scoring do you receive to be scored 

14 at high risk? 

1 5 

1 6 

17 

18 

19 

20 

A 

diagnoses 

Heritage 

in my --

Well, as I say, she came in -- one of her 

for -- when she was transferred into 

Hall was that she had altered mental statu 

MS. PHARR: Objection; nonresponsive. 

THE WITNESS: -- she -- in my facility, 

21 that waul d have been a ten, automatic ten. because 

22 she was not alert and able to make definitive needs. 

23 In this facility, she was given two 
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1 points, that was their status for mental status. 

2 They gave two points for confusion and dementia. 

3 BY MR. STEPHENSON: 

4 a Is that below what you would assign 

5 A It's -- it's -- no. because it has to do 

6 with with each hospital -- what each 

7 facility -- when they write their own scoring 

8 evaluation. 

9 a And do you look at totals --

1 0 A You look at the total score of the 

11 patient. 

12 a And with regard to the total, how much do 

1l you need to get in scoring under that scoring system 

14 to be at high risk? 

15 A Under their scoring system, nine and up 

16 made her a high risk for falls. 

17 a And what was the risk assuming that 

18 this was the time that this was generated, assuming 

19 that at the time of her admission to Heritage Hall 

-20 on or about January the 5th of 1995, what was her 

21 score according to this form? 

22 MS. DULEY: Objection: hearsay. 

23 THE WITNESS: This form, which was done 
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1 with -- on the -- on the 11th of January, gave her a 

2 13, which was in the high risk evaluation. 

3 BY MR. STEPHENSON: 

a 4 And there were other dates 

A 5 There were other dates 

a 6 -- that she was scored after -- subsequen 

7 to .that? 

8 A -- subsequent to that, correct. 

9 a And then on the 18th, there was a score 

10 of 

1 1 A Nine. 

12 a -- of nine? 

13 A Uh-huh. 

14 MS. DULEY: Continuing objection. 

15 MS. PHARR: Same objection. 

1 6 BY flR. STEPHENSON: 

17 a And on the subsequent date 

18 A On the 25th, she was up to a 14. And the 

19 noted that she had increased confusion. 

20 MR. STEPHENSON: I offer that in evidence 

21 MS. PHARR: Objection: hearsay. 

22 MS. DULEY: Same objection. 

23 (Plaintiff's Exhibit No. 8 was previously 
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marked for Identification.) 

MR. STEPHENSON: I wi 11 show you eight. 

(Opposing counsel are reviewing the 

documents.) 

BY MR. STEPHENSON: 

6 a Mrs. Corrigan, directing ~our attention to 

7 what has been marked as plaintiff's exhibit eight. 

8 Have you seen that document -- or including 

9 the all the pages that compromise the exhibit? 

10 A (Witness is reviewing the document.) 

1 1 Yes, I have. 

12 a Would you explain what that is, if you 

13 know? 

14 A I would call this a flow sheet. 

15 They they call it the resident care report. But 

16 what it does is, at -- each shift checks off what 

17 they have done for this patient as their diet, how 

18 they eat, what if they have voided, if they have 

19 been incontinent, if they've needed to be 

20 catheterized. 

21 And this just assists nurses so they don't 

22 have to write this out. They can just check off 

23 some of the activities of daily living. And they 

ACCURATE STENOTYPISTS, INC. 

-222-



57 

1 only need to flow chart if something deviates from 

2 this or if they need to call attention to some 

3 specific change in the patient. 

4 a I want you to assume that -- that this 

5 chart was generated, you know, by the personnel at 

6 Heritage Hall. And assuming that they, you know, 

7 had compiled the document on on the various date 

8 indicated, what is contained in the document by way 

9 of information that is significant to you? 

10 MS. PHARR: Objection; hearsay. 

1 1 THE WITNESS: The thing that is 

12 significant to me is that this patient they're 

13 ambiguous about whether this patient was 

14 being -- ambulated with or without assistance. 

15 They stated in one -- one of their 

16 admission sheets that the patient did need 

17 assistance for transferring. And yet according to 

18 this document, that she up ad lib, which means that 

19 she -- ad lib means independent -- they could walk 

20 at will. They don't require assistance. 

21 And not until -- so that is the one 

22 ambiguous thing to me that they had documented 

23 someplace else in the record that she needed 
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1 assistance. But then they charted to the fact that 

2 she was ambulating without assistance after the 

3 15th. Up unt; 1 the 15th, there were a few notati ens 

4 on various shifts that she was assisted --

5 BY MR. STEPHENSON: 

6 a By the 15th, are you talking about the 

7 15th of January of --

8 A Yes. 

9 a -- 1995? 

10 A Yes. When she came in 

1 1 MS. PHARR: Continuing objection to 

12 hearsay. 

1 3 THE WITNESS: -- when she came in, they 

14 did note that she was ambulated with assistance. 

15 And then after -- from the 15th unt i 1 the 21st, they 

16 have checked off that she was ambulating without 

17· assistance. And then after the 24th, we see that 

18 she's now being ambulating again with assistance. 

19 BY MR. STEPHENSON: 

20 a Is this the kind of information that is 

21 compiled as -- you you have done this in your 

22 field of expertise as part of the -- the charting? 

23 A Yes. We use flow sheets. 
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1 a And you compile that information, and 

2 that's part of the patient's record? 

3 A It is. 

4 a And that is is is part of the -- tHe 

5 documents that form --

6 A The patient's record. 

7 a the patient's records? 

8 A It is. 

9 MR. STEPHENSON: Thank you. I waul d 1 ike 

10 to offer that in evidence. 

1 1 

12 

13 

14 

15 

1 6 

17 

18 

19 a 

MS. DULEY: Objection. 

MS. PHARR: Objection; hearsay. 

MR. STEPHENSON: This is seven. 

(Plaintiff's Exhibit No. 7 was previously 

marked for Identification.) 

(Opposing counsel are reviewing the 

documents.) 

BY MR. STEPHENSON: 

Mrs. Corrigan, I want to show you what has 

20 been marked as plaintiff's exhibit seven and ask if 

21 you have seen this document. 

22 A (Witness is reviewing the document.) 

23 Yes, I have. 
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1 a All right. And --

2 A These are two incident reports describing 

3 two falls that the patient had at - - while she was a 

4 resident of -- of Heritage Ha 11 . One on the 20th of 

5 January, 1995, and the second one on the 21st of 

6 January, 1995. One occurred on the night shift, and 

7 one occurred on the day shift. 

8 a And how do you tell that? Is that noted 

9 in the form? 

1 0 A Yes, it is. 

1 1 a I want you to assume that these incident 

12 reports were generated by the personnel of Heritage· 

13 Hall and have been provided in discovery in this 

14 case and that the information contained is a part of 

15 the -- of the record of -- of Lucille Overton. 

16 What is this significance of these 

17 incident reports --

1 8 MS. PHARR: Objection; hearsay. 

19 BY MR. STEPHENSON: 

20 a if any to you, if you have an opinion 

21 as to their significance? 

22 

23 

MS. PHARR: Objection; hearsay. 

MS. DULEY: Objection; hearsay. 
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1 a So there's no ~~ even though 

2 Mrs. Overton's knee ~~ left knee was being bended 

3 and extended on the 24th, she still didn't compla n 

4 of hip pain, isn't that correct? 

5 A It doesn't mean a thing to me. 

6 a It doesn't mean anything to you. 

7 Okay. And after Dr. Fowler's January 

8 24th, 1995, 1 eft knee examination, there are no m re 

9 complaints of knee pain in the records, correct? 

1 0 A Yeah. She was completely deteriorating 

11 mentally 

12 a Is that is that correct, Doctor? 

13 A If it's in the records, then it is in 

14 record. 

15 a But you don't see any other complaints f 

16 left knee pain after the 24th, isn't that correct 

17 A She was half conscious. 

18 a Doctor, is that correct? 

1 9 A If it's in the record, then that's ~- i 's 

2 Q_ co r r e c t . 

21 a Doctor, my point is, it's not in the 

22 record, isn't that correct? 

23 A Yes. It's not in the record. 
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1 24th, isn't that correct? 

2 A I think Dr. Fowler didn't know how to 

3 examine a patient that shows in the record also 

4 Q Doctor 

5 A •• and what is in that record it 

6 says the same thing applies that she had 

7 no -- no injuries. Where did that fracture come 

8 from all of a sudden 

9 a Doctor --

1 0 A -- that ten days later while lying in bed? 

1 1 a Now, even though Dr. Fowler was bending 

12 and extending Mrs. Overton's left knee on January 

13 24th, 1995, Mrs. Overton did not complain of hip 

14 pain, isn't that right? 

15 A The record also says --

1 6 a Isn't that right, Doctor? 

17 A The record also says that her condition 

18 very much deteriorated and that she she was 

19 confused and so forth at that date and later. 

20 a Doctor - -
21 A So I don't trust that -- the record. 

22 Q Doctor - -

23 A Whatever i t says, i t says. 
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1 that Dr. Fowler did on Mrs. Overton on January 

2 1995. And it states: "Left knee negative for 

swelling, negative for infusions, negative for 
I tenderness, good flexion, extension to 140 degree

1

s," 

isn't that correct? 

3 

4 

5 

6 A It's there so --. 

7 a And when Dr. -- and when Dr. Fowler fl xed 

8 ~nd extended Mrs. Overton's left knee on January 

9 24th, 1995, Mrs.· Overton stated that she was not 

10 experiencing any pain in her left knee, isn't that 

11 correct? 

1 2 A If it's in the record. 

13 a And that's what the record says, isn't 

14 that correct? 

15 A Well, it's hearsay, yes. 

16 a Well, let's look at it. That's what the 

17 record says, isn~t th~t correct? 

18 A (No response.) 

19 a Isn't that correct? You can look at it. 

20 A If it's in the record, yes. 

21 a "Patient denies pain this a.m." Then 1t 

22 goes on to state, "knee·· pain denies at present." 

23 That's what the record states on Januarry 
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1 A 44 whatever that is worth. 

2 MS. DULEY: I would move to strike his 

3 commentary. 

4 

5 

6 

MR. NEWSOME: I would move to strike. 

THE WITNESS: All right. 

BY MR. NEWSOME: 

60 

7 a And when Dr. Fowler examined Mrs. Overton 

8 on January 24th, 1995, Mrs. Overton had good flexion 

9 of the left knee, isn't that right? 

10 A I don't trust her record. 

1 1 a Doctor, let's look at the record. 

12 Doctor, you were not there during the 

13 examination, isn't that correct? 

14 A No. 

15 a And so you have relied on these records, 

16 isn't that correct? 

17 ~1 thought we couldn't because it was 

18 hearsay. 

19 a Doctor ·· 

20 MR. Stephenson: Doctor, just go ahead. 

21 That's all right. We rely on the records. 

22 BY MR. NEWSOME: 

23 a Doctor I I I m 1 ooki ng at the exam. The exam 
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1 A -- all the others are traumatic. 

2 a Okay. Doctor, flexion -- flexion of t e 

3 knee is bending the knee, correct? 

4 A Say that again. 

5 a Flexion of the knee is bending the kneJ, 

6 correct? 

7 A Yes. 

8 a And extension of the knee is· straightening 

9 the knee out, correct? 

10 A Right. 

Q Okay. If you lift the knee of a patient 

with a fractured hip, you would expect that patiJnt 

1 1 

12 

13 to indicate some pain in the hip, correct? 

14 A Yes. 

15 a Okay. On -- on January 24, 1995, 

1 6 D r . F ow 1 e r f 1 e x e d a n d e x t e n d e d M r s . 0 v e r t o n ' s 1 e fl t 

17 knee, isn't that right? 

18 

1 9 

20 

21 a 
22 A 

23 a 

MR. Stephenson: Objection. 

THE WITNESS: She probably did. 

BY MR. NEWSOME: 

Okay. 

According to the record 

And when Dr. Fowler --
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1 Q That's right. So Mr. ·Stephenson didn't 

2 give it to you, is that correct? 

3 A I haven't seen an X-ray. So what 

4 difference does that make? 

5 a Okay. Now, Doctor 

6 A It was diagnosed on -- on -- on the 30th, 

7 ten days after the fall. 

8 Q Okay. Doctor, you're aware that 

9 Mrs. Overton had osteoporosis, correct? 

1 0 A Probably did. 

1 1 a Okay. And isn't it true that elderly 

12 persons with osteoporosis can fracture their hips 

13 from many different causes? 

14 A The only other course is metastatic 

15 carcinoma. 

16 a That's the only thing you're aware of, 

17 correct? 

1 8 A No. That -- that's the only thing. 

19 a Flexion of the knee is bending the knee, 

20 correct? 

21 A The fractures of the metastatic carcinoma . 
22 are usually spontaneous 

23 a Okay. 
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2 

3 

4 

degree of medical certainty when did the fractur1d 

hip occur? 

~rn my opinion 

"ANSWER: In my opinion, probably at t e 

5 first fall." 

6 A Probably at the first fall. 

7 a Which ·· 

8 "QUESTION: Which was .on ·· 

9 "ANSWER: The 20th." 

10 MR. Stephenson: Same answer. 

1 1 THE WITNESS: Probable. 

12 BY MR. NEWSOME: 

13 Q Well, Doctor 

14 A Did you hear the word probable? 

15 Q Okay. Fine, Doctor. 

16 A Good. 

17 a Well, let's ·· let's just move on. 

18 Now, Doctor, isn't it true that you've 

19 never even reviewed the actual X·ray of 

20 Mrs. Overton's fractured hip? 

21 A What difference does that make? 

22 Q Doctor, have you reviewed the ·· 

23 A Nobody gave it to me. 
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1 a Okay. All right. 

2 A I said the first time 

3 a Doctor 

4 A -- ; t was probable - -
5 MR. Stephenson: Objection. He testified 

6 and you're -- refused to accept his testimony that 

7 that was probable. 

8 MR. NEWSOME: Excuse me. You don It need 

9 to editorialize I Mr. Stephenson. 

1 0 THE WITNESS: I said that. 

11 MR. Stephenson: ·Well I then I'm 

12 responding --

13 THE WITNESS: It was probable. 

1 4 MR. Stephenson: -- to your question with 

15 an objection. 

16 THE WITNESS: I still think it was. 

17 BY MR. NEWSOME: 

18 a Wel 1, Doctor. 1 et Is 1 oak at your 

19 deposition testimony. Let's see what you swore 

20 under oath a month and a half ago. 

21 Page 120, lines 3 through 9, you testified 

22 as follows: 

23 "QUESTION: Let me ask you to a reasonable 
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1 A All right. 

2 a Is that correct? 

3 A Yeah. 

4 a Okay. 

5 A So -- so what. 

6 a All right. 

7 A I said I was very --

8 a Doctor, there's 

9 A -- suspicious. If you deal with a bra en 

10 hip, there are broken hips that impact after the 

11 first fall. And they can do some steps. It's n t 

12 very common, but it does happen --

13 a Okay. 

14 A -- and I have seen plenty of it. 

15 a Fine, Doctor. 

1 6 A So the next day she falls again, and s e 

17 loses the same. 

1 8 a Okay. Doctor --

1 9 A She had a fracture at the time of the 

20 fall, the first or the second day. 

21 a You're changing your testimony again r ght 

22 now, is that correct? 

23 A No. No. 
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1 sometimes do. 

2 BY MR. NEWSOME: 

3 a Doctor, if you look at Mrs. Overton's 

4 medical records and Dr. Fowler's ex ami nation, it 

5 states that Mrs. Overton was ambulating without a 

6 problem on January 20th, 1995 --

7 A Okay. 

8 a -- isn't that correct? 

9 A Even if that is so --

10 a Isn't that correct, sir? 

1 1 A It states, yeah. Her record is worthless. 

12 MS. DULEY: Objection. 

13 THE WITNESS: We already discussed --

14 MR. NEWSOME: That's objection; move to 

1 5 strike. 

16 THE WITNESS: her record was worthless. 

17 BY MR. NEWSOME: 

18 a Okay. Well, Doctor-- and let's just so 

19 the record is clear for the jury, ambulating is 

20 walking, isn't that correct? 

21 A Yes. 

22 a Okay. So Mrs. Overton was walking on the 

23 20th, after the fall? 
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1 correct? 

2 A Yes. 

I 

I 

153 

3 a Now, Doctor, let's look at Ms.-- look art 

4 Dr. Fowler's examination from January 20, 1995, it 

5 states, "status post-fall. ambulating without 

6 problem." 

7 Do you see that, Doctor? 

8 A I don't have to see it. 

9 a Do you see that, Doctor? 

10 A No. 

1 1 a It states that Mrs. Overton was ambulatimg 

12 without a problem, isn't that correct? 

13 A (No response.) 

14 a Doctor 

15 A Didn't you call that hearsay --

1 6 a Doctor 

17 A - - b e f o r e? D i d n ·' t you c a 1 1 t h a t . h e a r s a y 

18 before? 

1 9 MR. Stephenson: No. Just answer his 

20 question. 

21 THE WITNESS: Let me answer this: This is 

22 a note in the record. And I said, in most cases, 0 

23 or more persons, they wi 11 not walk, but they 
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1 on January 20th, you would not expect her to be able 

2 to walk after the fall 

3 A She didn't. 

4 a -- correct? 

5 A She didn't. 

6 a Answer my question, Doctor. Let me try to 

7 explain it one more time --

8 A I don't. I don't. 

9 a Well, let me ask -- okay. Let me just ask 

10 you this question: If Mrs. Overton fractured her 

11 hip on January 20th, 1995, you would not expect her 

12 to be able to walk after the fall, correct? 

13 A In most cases, no. 

14 a Okay. Well, when Dr. Fowler ex ami ned 

15 Mrs. Overton after the alleged fall on January 20th, 

16 1995, Mrs. Overton was walking, isn't that correct? 

17 A No, she wasn't. No, she wasn't. 

18 a Well, Doctor-- well, Doctor, let's look 

19 at the medical records. 

20 -And you did review the medical records, 

21 correct? 

22 A Yes. 

23 a And you reviewed the progress notes, 
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1 physician has to write down certain things and li t 

2 them out? 

3 "ANSWER: It depends on the institution~" 

4 That was your sworn testimony, Doctor. 

5 And you're changing it today, is that correct? 

6 A No. And I'm not changing it at all. 

7 a Was your testimony -- was your sworn 

8 testimony in your deposition true? 

9 A There is -- there is an opening there, it 

10 depends on the institution. It certainly applies to 

11 nursing homes and -- and and hospitals. 

12 a Okay. Doctor, it's your opinion is 

13 it -- is your opinion that Mrs. Overton fractured 

14 her hip after the first fall on January 20th, is 

15 that correct? 

16 

17 

A 

a 

It's probable. 

Your testimony is that she broke her hip 

18 following the fall on the 20th, correct? 

1 9 A I said then and I said now, it's probable. 

20 a Okay. Now, the diagnosis of a fractured 

21 hip is usually pretty obvious, correct? 

22 A Pretty obvious. 

23 a Okay. If Mrs. Overton fractured her hip 
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1 CROSS-EXAMINATION 

2 BY MR. NEWSOME: 

3 Q Good afternoon good morning still, 

4 Dr. Leidelmeyer. 

5 What a physician writes down in the chart 

6 regarding a -- an examination of a patient depends 

7 on the institution, isn't that correct? 

8 A No. 

9 a Wel 1, Doctor, do you recall giving your 

10 deposition, again, on March 16th of this year? 

11 Do you recall that deposition, Doctor? 

12 A I already said that a couple of times, 

13 yes. 

14 a And, Doctor, you understand the difference 

15 between telling the truth and telling -- telling a 

16 false statement? 

17 A Very wel 1. 

18 Q You do? Well, let's go to page 125. 

19 During that deposition, you testified as follows: 

20 "QUESTION: I'm saying that a doctor may 

21 know excuse me. I'm saying so that a doctor may 

22 know what to write down from an exam. Is there any 

23 sort of textbook or any literature that says a 
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1 auspices of Blackstone Family Practice Center and 

2 Dr. Rosenbaum in terms of the graduate training 

3 program and the Medical College of Virginia? 

4 MR. NEWSOME: It's objection to leading 

5 BY MR. Stephenson: 

6 a Have you made any do you have an 

7 opinion with regard to that relationship? 

8 A Well ,.there was not proper supervision 

9 that's that's -- it is obvious out of the 

10 records. 

1 1 a And you were involved in such a 

12 supervisory program in training residents and 

13 interns 

14 A Yes. 

15 a -- at the -- in connection with your 

16 services at the Fairfax Hospital Emergency Room? 

17 A No patient would go out of the departme t 

1 8 before being seen -- after after an intern or 

19 resident saw the patient, no patient would leave he 

20 department without the approval of the attending t 

21 the time in the department. 

22 MR. Stephenson: Answer Mr. Newsome's 

23 questions. 
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1 MR. NEWSOME: Move to strike. 

2 MR. Stephenson: Yes. Would you, please? 

3 THE WITNESS: They failed to do proper 

4 supervision of the patient, knowing that she was 

5 needing assistance at all times.· 

6 BY MR. Stephenson: 

7 a And you -- you have no -- is there any 

8 record of any supervision provided to this resident, 

9 Dr. Josephine Fowler, during the time of her care in 

10 servicing Mrs. Overton in the time that she attended 

11 to her? 

12 THE WITNESS: There is no --

13 MR. NEWSOME: Objection; move to strike. 

14 THE WITNESS: There is no signature of the 

15 attending physician anywhere during this ten-year 

16 (sic) period. 

1 7 BY M R . S t e p h en. s o n : 

18 a Ten-day period? 

19 A Well, between -- between the falls 

20 and and when the other intern came and the X-ray 

21 was taken. 

22 a In relation to that opinion, have you made 

23 an assumption regarding Dr. Fowler's being under the 
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1 supervise the care of the intern, yes. And he 

2 failed to do so. 

3 a And do you have an opinion as to whether 

4 or not 

5 A Which is --

6 a -- that is negligence on his part? 

7 

a· 

MR. NEWSOME: Again, the same objection 

that I have -- that I have made to this testimon~. 
9 THE WITNESS: Which is against the ru1Js 

10 of -- of of treating the patients that he is in 

11 charge of. 

12 BY MR. Stephenson: 

47 

13 a And -- and your opinion is that he failed 

14 to exercise it? 

15 A That's right 

16 a Do you have an opinion with regard to 

t 7 . · 8 1 a c k s t a n e F am i 1 y P r a c_t i c e C e n t e r .• I n c . , t h a t i s 

18 listed as her secondary, you know, care physician? 

19 A Well, they failed to 

20 MR. NEWSOME: Excuse me. Same objection. 

21 This is outside the scope of this witness' 

22 testimony. 

23 THE WITNESS: Do you want me to answer? 
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1 BY MR. Stephenson: 

2 a Do you find any indication in the record 

3 of any treatment rendered other than the entries by 

4 Dr. Josephine Fowler, the resident, regarding her 

5 treatment prior to January 31st, of 1995? 

6 A No. There's no indication of it at all. 

7 a Do you have an opinion with regard to 

8 whether or not that was a failure to execute the 

9 proper standard of care on the part of Dr. Rosenbaum 

10 as the attending physician? 

1 1 MR. NEWSOME: Objection and move to strike 

12 as being beyond the scope of this witness' 

13 testimony. 

14 BY MR. Stephenson: 

15 a So answering over the objection, do you 

16 have an opinion within that regard? 

17 A And what was it again? 

18 a The -- as to whether or not the failure to 

19 attend to Mrs. Overton following her falls by her 

20 listed, you know, primary physician, Dr. Rosenbaum, 

21 constituted a failure to exercise the standard of 

22 care required of him as her attending physician? 

23 A He's required to -- to countersign and 
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1 medical certainty regarding the --

2 A Oh, yes. 

3 Q the -- the pain associated with fail ng 

4 to treat 

5 MR. NEWSOME: Again, same objection an 

6 move to strike all this testimony. 

7 THE WITNESS: Yes. 

8 BY MR. Stephenson: 

9 a And that is the opinion 

10 A That's my opinion. 

1 1 a you have just expressed? 

12 Do you have an opinion within the realm of 

13 reasonable medical certainty regarding the failur 

14 to execute the proper standard of medical care on 

15 the part of Dr. Rosenbaum and Blackstone Family 

.16 Practice Center, Inc., in relation to the treatme t 

17 of Mrs. Overton following the fractures that 

18 occurred from one or more of her falls? 

1 9 A Well, t~ere is -- there is no evidence 

20 that he was aware of the condition of the patient 

21 There's no entry of him in the record. 

22 a So you find no indication of any --

23 MR. NEWSOME: Objection; leading. 
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1 witness has been designated to testify as to those 

2 matters in the designation. 

3 MR. NEWSOME: Well, the judge will deal 

4 with that, but please continue, sir. 

5 BY MR. Stephenson: 

6 Q Do you have an opinion, sir? 

7 A My opinion is that --·and it was 

8 detrimental to her -- to her physical condition. as 

9 the record shows that it was. She deteriorated. 

1 0 Q And what --

1 1 A Which made the following surgery more 

12 hazardous. 

13 Q Do you have an opinion with regard to the 

14 pain and suffering that the patient may endure for 

15 failure to timely diagnose and treat the fractured 

16 hip? 

17 A It was prolonged. 

18 MR. NEWSOME: Again, same objection and 

19 move to strike. 

20 BY MR. Stephenson: 

21 Q And you do have an opinion 

22 A That's my opinion, yeah. 

23 Q -- within the realm of -- of reasonable 
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1 meetings where there always is a lawyer who said, if 

2 it is not in the record .... 

3 MS. DULEY: Objection. 

4 MR. NEWSOME: Objection; move to strike. 

5 THE WITNESS: .... it is not there. 

6 And my opinion is that there was no 

7 other .... no proper examination. 

8 BY MR. Stephenson: 

9 a And this opinion is based on your 

10 longstanding service? 

1 1 A Correct. 

12 a Dr. Leidelmeyer, do you have an opinion 

13 within the realm of reasonable medical certainty 

14 regarding the consequences of failure to diagnose a 

15 facture when it occurs? 

16 

17 

18 

MR. NEWSOME: I'd just object to 

being clearly outside of the scope of this 

testimony and move to strike any testimony 

19 gives. 

20 MR. Stephenson: All right. I 

that a1s 

witnest· 
that h 

21 MS. DULEY: And I will join in that 

22 objection. 

23 MR. Stephenson: -- submit that the 
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1 THE WITNESS: I never have any 

2 assumptions. 

3 BY MR. Stephenson: 

4 a Do you have an opinion as to whether or 

5 not if it is not shown in the record that that 

6 examination was performed? 

7 A Yes, I have an opinion. 

8 MR. NEWSOME: Excuse me. Objection. 

9 That's beyond the scope of his opinions. And also, 

10 it's not a medical opinion. So I move to strike any 

11 testimony. 

12 MS. DULEY: And I would join in that 

13 objection. 

14 BY MR. Stephenson: 

15 a Over that objection, would you answer my 

16 question? 

17 A Would you state the qu~stion ~gain? 

18 a Do you have an opinion as to whether or 

19 not when there's no entry in the record of an 

20 examination whether one was performed? 

21 A I have attended --

22 MR. NEWSOME: Same objection. 

23 THE WITNESS: I have attended many medical 
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1 a -- of January, according to the record? 

2 A Yes. 

3 a Did you find any record of examination of 

4 the patient that was made on January 20th or January 

5 21st, after reported falls? 

6 A Only no apparent injuries. No treatment 

7 necessary. 

8 a And that was --

9 A That was all. Absolute inadequate reco d. 

10 a And is that a -- a showing of any 

11 examination that was performed? 

12 A Absolutely none. 

13 Q .And there was no indication of any X-ra~ 

14 being order? 

15 A Absolutely none. 

1 6 Q Or other physical examination --

17 A Correct. 

18 Q -- performed? 

1 9 A Absolutely none. 

20 Q If it is not shown in the record. do you 

21 have an assumption about whether or not something 

22 was done? 

23 MR. NEWSOME: That's objected; leading. 
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1 a The question is about the responsibility 

2 of the supervision in relation to medical attention 

3 given by a resident in terms of examining for any 

4 medical condition. 

5 MR. NEWSOME: Again, same objection. 

6 THE WITNESS: The attending physician is 

7 required to the the examining intern is required 

8 to -- to report to the attending physician and the 

9 physician -- the attending physician is required to 

10 check the patient and countersign her findings 

11 and -- and orders. 

12 BY MR. Stephenson: 

13 a Did you find any indication of that having 

14 been done? 

15 A None. 

16 a Did you find any 

17 A Except -- except when the new intern came, 

18 ordered the X-ray, then Dr. Rosenbaum came and 

19 checked the patient and he X-rayed. 

20 a That was some that was on --

21 A Ten day later. 

22 a -- the 31st of 

23 A Yeah. 
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1 Q And that has a visible connotation --

2 A It's -- you can see that at a glance. 

3 Q And that prompts you to do what if you ee 

4 that? 

5 A Well. take an X- ray to confirm 

6 your your diagnosis. which the next intern did 

7 immediately. 

8 Q Now. in relation to the service by inte n 

9 or resident. as it were. is there some 

10 responsibility in relation to the examination 

11 performed by the resident in terms of relating to 

12 supervision? 

13 

14 

15 

MR. NEWSOME: That's objection -­

THE WITNESS: It's the attending 

MR. NEWSOME: Excuse me. Excuse me. 

16 I object to that as being outside the 

17 scope of the permissible opinions that this witne s 

18 has sworn that he was giving in this case and mov 

19 to strike any -- any testimony. 

20 BY MR. Stephenson: 

21 a Over that objection. would you go ahead 

22 and answer? 

23 A What was the question again? 
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1 MS. DULEY: Objection. 

2 MR. NEWSOME: Objection. Move to strike 

3 as non-responsive. 

4 BY MR. Stephenson: 

5 a All right. Dr. Leidelmeyer, in responding 

6 to my question further, do you have an opinion as to 

7 what kind of examination would have been indicated 

8 when the patient is ·called upon .. to be examined after 

9 a fall? 

1 0 A Yeah. Again, if a little old lady of 77 

11 falls and -- falls down, you go over the entire body 

12 to see if there are any injuries. 

13 a How do you do that? 

1 4 A. Expose the body, take off the sheets, 

15 after the patient is -- is -- is being put in her 

16 bed and see if all the extremities move, if there is 

17 pain on moving, passively or actively, by moving the 

18 extremities -- besides, a fractured hip has a very 

19 classical appearance and you can almost see it at a 

20 glance that the hip is fractured, because the foot 

21 lays flat on the bed while the proper foot, the 

22 regular foot, that is not injured has stays up at 

23 about an angle of -- of 60, 70 degrees. 
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1 a Tell the Court and the jury, please, w~at 

2 

3 

4 

that opinion is. I 

A Well, any little old lady in her 70s n,eds 

assistance to ambulatory care and other function1. 

If that lady falls and cannot get up, any 5 

6 fourth-year resident should know she has a broke 

7 hip unless proven otherwise. 

8 a And so if that --

9 A And if there are two falls, then it's 

10 certainly so that it's a broken hip unless prove 

11 otherwise. 

12 The record should show what kind of 

13 examination was being performed. This record 

14 doesn't at all. And the patient after that was 

15 bedridden and deteriorated mentally and physically. 

16 And until the new intern came and examined 

17 the patient, the first thing he did was order the 

18 X-ray, which should have been ordered ten days 

19 ago ten days before. 

20 a So --

21 A People come to an -- a nursing home to be 

22 taken care of. And they are not being able to be 

23 taken care of --
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1 a I ask you to look at what has been marked 

2 as plaintiff's exhibit 16 and ask if you have 

3 reviewed that exhibit. 

4 A (Witness reviewing document.) Yes. 

5 (Plaintiff's Exhibit No. 16 was previously 

6 marked for Identification.) 

7 a I will also show you what has been marked 

8 as plaintiff's exhibit 15. 

9 A (The witness reviewing document.) Yes. 

10 (Plaintiff's Exhibit No. 15 was previously 

1 1 marked for Identification.) 

12 BY MR. Stephenson: 

13 a All right. I want you to assume that 

14 these are medical records that were produced in this 

15 litigation that related to Lucille Overton. 

16 In your review of these records, did you 

17 form an opinion within the realm of reasbnable 

18 medical certainty regarding the -· whether or not 

19 there was a failure to provide the proper medical 

20 care under the applicable standard of -- of that 

21 care as applied to patient service in the medical 

22 community? 

23 A Yes. 

ACCURATE STENOTYPISTS, INC. 
0 n cnv AQ~ CdTCCdV \/TO~ThlTd ??0~0 

-321-



35 

1 to Mrs. Overton being found lying on her left side 

2 on the floor --

3 MS. DULEY: Objection. 

4 MR. Stephenson: ·· in her room --

5 MS. DULEY: Bev, now, you're doing the 

6 same thing. You cannot read from the documents 

7 either. It's hearsay. 

8 MR. NEWSOME: Can we go off the record or 

9 one minute? 

10 It's your deposition. But can we go off 

11 the record for one minute? 

12 MR. Stephenson: All right. 

13 THE VIDEOGRAPHER: We're going off the 

14 record. The time is approximately, 11:06. 

15 (A break was taken from 11:06 o'clock, 

16 a.m., until 11:12 o'clock, a.m.) 

1.7 -THE VIDEOGRAPHER: Okay. We're back on 

18 the record. The time is, approximately 11:12, a.m. 

19 BY MR. Stephenson: 

20 a Dr. Lei del meyer, 1 et me ask you now if 1 ou 

21 would tell me again if you reviewed what has been 

22 marked as plaintiff's exhibit 14? 

23 A (Witness reviewing document.) Yes. 
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1 Heritage Hal 1 Nursing Home, certainly, at 1 east, as 

2 foundation. 

3 MS. DULEY: Well, I would just like my 

4 objection to be noted. It's on page 156 of his 

5 deposition. 

6 (Plaintiff's Exhibit No. 14 was previously 

7 marked for Identification.) 

8 BY MR. Stephenson: 

9 a Dr. Leidelmeyer, in relation to the care 

10 given Mrs. Overton, I first of all want to, as 

11 foundation, ask you if you are familiar with what 

12 has been marked as plaintiff's exhibit 14, which is 

13 incident reports. 

14 Would you take a look at exhibit 14 and 

15 tell me if you are familiar with --

16 A Yes, I am familiar with that. 

17 a .... that. All right. And tell me what is 

18 involved in the incident reports. 

19 MS. DULEY: Objection. He cannot testify 

20 as to those documents. 

21 BY MR. Stephenson: 

22 a I want you to assume that there was an 

23 incident report made on January 20th, 1995, related 
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1 a Answering over counsel's objection, what 

2 is your opinion? 

3 A She needed assistance -- ambulatory 

4 assistance and assistance with several body 

5 functions. 

6 MS. DULEY: I waul d also 1 ike to add. my 

7 objection. It is on the record in his deposition 

8 that you agreed, Bev, that he was. not going to be 

9 offering any testimony regarding Heritage Hall, th t 

10 the only thing he was being offered to testify was 

11 against Dr. Rosenbaum. 

12 And I can point you to --

13 MR. Stephenson: Well --

14 MS. DULEY: -- where that is located in 

15 his deposition. 

16 MR. Stephenson: Well, against the docto 

17 defendants, at least, Dr. Rosenbaum and Blackstone 

18 Family Practice Center. 

1 9 MS. DULEY: Well, I think what he was jut 

20 testifying to was regarding Heritage Hall. 

21 MR. Stephenson: Well, I am eliciting 

22 testimony from the witness about the overall basic 

23 need of care for Mrs. Overton as she entered 
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1 MS. DULEY: And I would join in that 

2 objection. 

3 MR. Stephenson: I think it's not 

4 inconsistent with the designation. 

5 MR. NEWSOME: I believe we've gone beyond 

6 the designation. The witness has testified under 

7 oath on two -- on two occasions during his 

8 deposition. He has only given two opinions in this 

9 case. And those opinions are set forth in his 

10 depositions. And he is going to be held to those 

11 two opinions. 

12 But you can continue. I'm just going to 

13 move to strike. But you can continue, sir. 

14 MR. Stephenson: All right. 

15 BY MR. Stephenson: 

16 a Do you have any opinion regarding the need 

1 7 for the care of Mrs .. 0 vert on when she was 

18 transferred to Heritage Hall Nursing Home? 

19 MR. NEWSOME: Okay. Same objection. Move 

2 0 t o s. t r i k e . B e y on d t h e s c o p e of t h i s w i t n e s s ' - -

21 THE WITNESS: Yes. 

22 MR. NEWSOME: -- permissible testimony. 

23 BY MR. Stephenson: 
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1 she was transferred from --

2 A Yes. It was --

3 a -- Johnston-Willis Hospital to the 

4 Heritage Hall Nursing Home? 

5 A Going through -- through this, it was 

6 specifically stated that she needed 

7 MS. DULEY: Objection. 

8 MR. NEWSOME: That's objection. 

9 BY MR. Stephenson: 

10 a All right. I just want you to assume the 

statements and ask if you have an opinion about he~ 1 1 

12 need for care in relation to your answers 

13 A All right. 

14 MR. NEWSOME: Let me just make an 

15 objection -- a further objection, that this is 

16 outside the scope of the testimony that this witness 

17 swore that he was giving in this case during his 

18 deposition. This is outside the scope of any 

19 opinions he was to offer. 

20 And I would move to strike any opinions 

21 that he has that are beyond what he testified he 

22 would be giving in this case. 

23 MR. Stephenson: I -- I --
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1 significant to him assuming those entries were made 

2 and are ·· are authentic and are accurate. 

3 MR. NEWSOME: Well -- well , 

4 Mr. Stephenson, you asked the witnesses here to give 

5 expert opinions. And to the extent he has opinions, 

6 I think that's what you get out of this witness. 

7 MR. Stephenson: That's why I'm asking him 

8 to assume the facts on which he may base an opinion. 

9 MS. DULEY: I still object. It is hearsay 

10 and he cannot testify as to what is in the record. 

11 BY MR. Stephenson: 

1 2 a Doctor 

13 THE WITNESS: Do you mean a medical record 

14 is a hearsay, are you saying? 

15 BY MR. Stephenson: 

1 6 a Doctor, just respond to the question. 

17 Directing your att~ntion to the document 

18 that is marked plaintiff's exhibit 12, including all 

19 of the pages in that document, and I want you to 

20 assume the authenticity and accuracy of the recitals 

21 in the document. Do you have an opinion as to 

22 whether or not there were conditions involving 

23 Mrs. Overton that related to her need for care as 
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1 Q And with regard to the entries, I want . au 

2 to assume that that is a document that was prepar d 

3 as indicated under the assessment as a Virginia 

4 assessment form and that the entries were made by 

5 persons who were making entries related to 

6 Lucille Overton and her condition at the hospital. 

7 Making that assumption that those entries were 

8 accurate 

9 A These papers were signed. 

10 Q I -- just listen to my question, Doctor. 

11 Assuming that the entries were accurate in 

12 that, are there some entries that are significant to 

13 you? 

14 A Yes. 

15 Q Tell me what they are. 

1 6 MS. DULEY: Objection. 

17 MR. NEWSOME: That's objection. 

1 8 MS. DULEY: He cannot --
1 9 MR. NEWSOME: He cannot --
20 MS. DULEY: -- read from the record. 

21 MR. Stephenson: I'm not asking him to 

22 read from the record. I'm asking him to refer to 

23 entries in the document and tell me what was 
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1 a I will show you what's been marked 

2 plaintiff's exhibit number 12 and ask you if you can 

3 identify that document. 

4 A (Witness examines document.) Um-hum, yes. 

5 a And what is compromised in exhibit 12? 

6 I may have given you another one, 

7 underneath. Sorry. 

8 A It concerns the standards of care in 

9 nursing homes. 

1 0 a Let me have you refer to the entries in 

11 the document that says Virginia uniform assessment 

12 instrument and tell me if you have reviewed that. 

13 A It says, that in the discharge notes from 

14 Johnston-Willis that the patient requires --

15 

16 

17 

18 document. 

19 

20 

21 

22 a 

23 A 

MS. DULEY: Objection. 

MR. NEWSOME: That's objection; hearsay 

MS. DULEY:· He cannot read from the 

MR. NEWSOME: Move to strike. 

MR. Stephenson: All right. 

BY MR. Stephenson:· 

You did review the document? 

Yes. 
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1 BY MR. Stephenson: 

2 a Dr. Leidelmeyer, have you had occasion to 
I 

3 review medical records related to Lucille Overton? 

4 A Yes. 

5 a Did that include the review of records n 

6 relation to her transfer from Johnston-Willis 

7 Hospital to 

8 

9 

1 0 

1 1 

a 

A 

MR. NEWSOME: That's objection to leadimg. 

BY MR. Stephenson: 

Wel 1, what did that include? 

Well. the whole hi story of what 1 ed to her 

12 admission to the nursing home, which was her 

13 condition at Johnston-Willis Hospital. There was a 

14 transfer 

15 a I will show you --

1 6 A -- because -- because she -- she was 

17 unable to take care of herself and needed ambulat ry 

18 and other funct i anal care. And she was transferred 

19 to a nursing home after being admitted at the 

20 Johnston-Willis Hospital. 

21 (Plaintiff's Exhibit No. 12 was previously 

22 marked for Identification.) 

23 BY MR. Stephenson: 
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1 MR. NEWSOME: Okay. I have no further 

2 questions. 

3 THE WITNESS: I don't know what difference 

4 does it make. It -- I forgot at -- so -- but the 

5 fact is that --

6 MR. Stephenson: There's no question 

7 pending. That's all right. 

8 THE WITNESS: Okay. 

9 MR. Stephenson: To follow-up on that --

1 0 MR. NEWSOME: Are you finished with the 

11 witness' qualifications? 

12 MR. Stephenson: Wel 1, I -- I want to 

13 follow-up on your question. 

14 REDIRECT EXAMINATION 

15 ON QUALIFICATIONS 

16 BY MR. Stephenson: 

17 Q You did, in fact, do what you have 

18 testified today in terms of working with 

19 Drs. Basackoff (phonetic) --

20 MR. NEWSOME: Objection. It has been 

21 asked and answered. 

22 MR. Stephenson: Okay. 

23 DIRECT EXAMINATION 
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1 MR. Stephenson: I don't understand the 

2 hearsay objection. 

3 

4 

5 

6 

MR. NEWSOME: That's fine. 

RECROSS-EXAMINATION 

ON QUALIFICATIONS 

BY MR. NEWSOME: 

25 

7 Q Dr. Leidelmeyer, you do recall giving your 

8 deposition, correct? 

9 A Yes. 

1 0 Q And during that deposition, I had asked 

11 you about all the jobs that you had performed, is 

12 that correct? 

13 A That's right. 

1 4 Q And during that deposition, you never 

15 mentioned any affiliation 

16 A I remember that. 

17 Q Excuse me, Doctor. 

1 8 A Urn-hum. 

19 a During ·that deposition, you never 

20 mentioned any affiliation with Dr. Basackoff 

21 (phonetic) or Dr. Mehra during the '90s, isn't tat 

22 correct? 

23 A T h at ' s c o r r e c·t . 
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1 MR. NEWSOME: Are you finished with your 

2 redirect with respect to his qualifications? 

3 MR. Stephenson: No. I'm still examining 

4 him. I want to introduce his C.V. 

5 MR. NEWSOME: Well, you can do it. I'm 

6 going to object. But go ahead. 

7 (Plaintiff's Exhibit No. 11 was previously 

8 marked for ·Identification.) 

9 BY MR. Stephenson: 

10 a All right. Dr. Leidelmeyer, did you 

11 prepare a curriculum vitae? 

12 A Yes. 

13 a And that is is the curriculum vitae 

14 that you prepared? (Indicating;) 

15 A Yes. 

16 a And are the representations in there 

17 accurate? 

18 A Yes. 

19 MR. Stephenson: All right. I offer that. 

20 MR. NEWSOME: And I'll object as -- as 

21 being cumulative and also hearsay. 

22 And I have -- Doctor, I have a couple of 

23 follow-up questions. 
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1 a And you saw the patients and examined 

2 them? 

3 A And treated them. 

4 a And diagnosed them? 

5 A And diagnosed them. 

6 a And you did that in relation to the 

7 general practice of medicine? 

8 A It's primary care, yes. Sure. 

9 a And primary care? 

10 A Yes. 

1 1 a And they were doing family practice 

12 in -- in their clinics? 

1 3 A They practice primary care medicine, ye . 

1 4 a And you engaged in that practice when y u 

15 were 

1 6 MS. DULEY: Objection; leading. 

17 THE WITNESS: That's correct. 

1 8 MR. NEWSOME: Objection. 

1 9 BY MR. Stephenson: 

20 a Dr. Leidelmeyer, you 

21 MR. NEWSOME: I have are you finished 

22 with your redirect? 

23 MR. Stephenson: No. 
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1 A Say that again. 

2 a Your definition of the standard of care 

3 for family practice physicians in the Commonwealth 

4 of Virginia is, "to do their best according to their 

5 knowledge,n correct? 

6 A Yes. And limitations, yes. 

7 a Okay. 

8 MR. NEWSOME: At this time, I have 

9 objections to this witness' qualifications to 

10 testify. 

1 1 

12 

13 

14 

15 a 

MR. Stephenson: I will do some redirect. 

REDIRECT EXAMINATION 

ON QUALIFICATIONS 

BY MR. Stephenson: 

Doctor Leidelmeyer, in relation to your 

16 working with Dr. Mehra and Dr. -- and Dr. Basackoff 

17 (phonetic) in their clinics, what were you doing? 

18 A Seeing the patients for whatever reason 

19 they would come to the clinic. 

20 a And that included any medical --

21 A Just any 

22 a -- condition? 

A Anything. 
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1 That was your sworn testimony, correct? 

2 MR. Stephenson: Objection. 

3 THE WITNESS: Yes. But it was i ncompl e e. 

4 BY MR. NEWSOME: 

5 Q Doctor, that was your sworn testimony. 

6 MR. Stephenson: Objection. 

7 THE WITNESS: Yes. But it was incomplete. 

8 BY MR. NEWSOME: 

9 a Doctor, and a positive skin test occurs if 

10 a person has been in contact with or infected at any 

11 one time with tuberculosis, correct? 

12 A Yes. 

13 a Okay. We can agree, can't we, Doctor, 

14 that your job at the Fairfax County Health 

15 Department was different from that of a doctor at a 

16 family practice clinic, correct? 

17 

18 

19 

20 

21 

22 

A Urn-hum, correct. 

a Is that a yes? 

A Yes. 

a Okay. 

standard of care 

the Commonwealth 

Now, Doctor, your definition of rhe 

for family practice physicians ir. 
of Virginia is, "to do their best 

23 according to their knowledge," isn't that right? 
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1 just performing pre-employment physicals and reading 

2 positive skin tests, correct? 

3 A Not correct. 

4 a Okay. We11 , Doctor, you recall giving 

5 your deposition on March 16th, 2001? 

6 A (No response.) 

7 a Do you recall giving your deposition, 

8 Doctor? 

9 A Um? 

10 a Do you recall giving a deposition in this 

11 case 

12 A Yeah. Yeah. Yeah. 

13 a You do? Okay. And you recall that you 

14 swore to tell the truth during that deposition, 

15 correct? 

16 A Absolutely. 

17 a Okay. ou·r.ing that deposition, you 

18 testified as follows, page 66: 

1 9 "QUESTION: You were just doing the 

20 physicals, is that correct? when you were at the 

21 Health Department from 1994 to 1997 and reading the 

22 positive skin test, is that correct? 

23 n ANSWER: Yes. u 
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1 A That is correct. 

2 a While you were working at the Fairfax 

3 County Health Department, you didn't admit .any 

4 patients to hospitals, isn't that right? 

5 A Correct. 

6 a While you were working at the Fairfax 

7 County Health Department, you didn't diagnosis and 

8 treat patients for fractures, isn't that right? 

9 A That's right. 

10 a Okay. While you were working at the 

11 Fairfax County Health Department, you never treated 

12 nursing home patients, correct? 

13 A That's right. 

14 a While you were working at the Fairfax 

15 County Health Department, you never trained or 

16 supervised residents, correct? 

17 A Correct. 

1 8 a While you worked at the Fairfax County 

19 Health Department, you never took call, isn't that 

20 correct? 

21 A That's right. 

22 a While you were working at the Fairfax 

23 County Health Department from 1994 to 1997, you were 
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1 of them who did -- there were different programs 

2 there. There was pediatrics and the -- basically 

3 the prenatal care and examining women with doing 

4 Pap smears and reading the X-rays and -- and doing 

5 the tuberculosis program. 

6 a Okay. You were always a part-time 

7 employee at the Fairfax County Health Department 

8 A Yes. 

9 a -- isn't that right? 

10 A Yes. 

1 1 a Okay. You worked only three or four hours 

12 a day when you worked at the Fairfax County Health 

13 Department, correct? 

14 A More or less, yes. 

15 a Okay. While you were working at the 

16 Fairfax County Health Department, patients did not 

17 call that office and specifically ask to see you --

18 A No. 

19 a -- isn't that correct? Is that correct? 

20 A That is correct. 

21 Q Okay. While you were working at the 

22 Fairfax County Health Department, patients did not 

23 set appointments with you, isn't that correct? 
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3 

4 

MR. NEWSOME: Okay. 

CROSS-EXAMINATION 

ON QUALIFICATIONS 

BY MR. NEWSOME: 

17 

5 a Doctor, you've never completed a reside cy 

6 program, isn't that right? 

7 A That's correct. 

8 a Okay. You've never had any specific 

9 training in family practice, isn't that right? 

10 A No, I didn't. 

1 1 Q Okay. You have no board certifications of 

12 any kind, isn't that right? 

13 A That's right. 

14 Q You were employed at the Fairfax County 

15 Health Department from 1990 until earlier this ye r, 

16 isn't that right? 

17 A That's right. 

1 8 a While you were employed at the Fairfax 

19 County Health Department, you worked only three d ys 

20 a week, correct? 

21 A No. I think it was one day a week unle s 

22 one of the physicians that also .when -- whatever 

23 program I -- I was in or I had to cover with any one 
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1 a You were doing that in January of 1995? 

2 A Yes. 

3 a Did you also have some other medical 

4 association during the period of the '90s? 

5 A I worked for the health department. 

6 a Of -- of which? 

7 A Fairfax County Mental Health Department. 

8 a Fairfax County Health Department. 

9 Where is Dr. Basackoff's (phonetic) 

10 clinic? 

1 1 A McLean. 

12 a In McLean. So you've been affiliated with 

13 both those doctors --

14 A That's right. 

15 a -- who originally worked with you in your 

16 clinic? 

17 A That's right. 

18 MR. Stephenson: I submit that the doctor 

19 is qualified. 

20 BY MR .. Stephenson: 

21 MR. NEWSOME: I wi 11 have my voir dire 

22 now. 

23 MR. Stephenson: Yes. 
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3 

4 

5 

6 

7 

8 

9 

a 
A 

as his 

a 
A 

and 

a 

15 

For whatever --

If he was there, he used to introduce m 

that I was his mentor. 

And were you his mentor? 

Well, I -- he worked for me and taught lim 

He started with you, and then you turne~ 

around and you've been working with him? 

A That's right. The same with Basackoff 

10 (phonetic). 

1 1 a What were the -- under the same 

12 circumstances? 

13 A Yes. 

14 a What were you -- strike that. 

15 What time frame did that involve? 

1 6 A That was in the '90s. 

17 a Up to what time? 

18 A Oh, maybe in '97, '98. 

1 9 a And from the earlier '90s through '98, you 

20 did that on a 

21 A After I closed my clinic, yes. 

22 a And you did that on a regular basis? 

23 A Yes. 
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1 were associated with you in that clinic? 

2 A I had doctors working ·for me, a Dr. Mehra 

3 who was board certified in family practice·. 

4 Dr. Basackoff (phonetic), who was also board 

5 certified -- actually Basackoff (phonetic) worked 

6 for me in the emergency department also before --

7 a At the Fairfax Hospital? 

8 A and when I -- when I stopped, they 

9 opened their own walk-in clinics. 

10 a Did you have some association with them 

11 after they opened their clinics? 

12 A I worked for them in the '90s basically 

13 one day a week. 

14 a All right. Tell me about that and how you 

15 participated with them. 

16 A Well, they had -- had -- Dr. Mehra had 

17 what was·called Chantilly Family Practice. He--

18 he's still operating there. And I worked there 

19 usually one day a week. 

20 a What did you do with him as you worked 

21 there? 

22 A Take care of his patient that walked in or 

23 had appointments there. 
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1 know, provided the interns and residents for you? 

2 A Georgetown University, the University o 

3 Virginia and George Washington University. And 

4 there were occasionally some outsiders from some 

5 other universities in Pennsylvania and elsewhere. 

6 a Did there come a time when you left tha 

7 position at Fairfax Hospital? 

8 A Yes, sir. I resigned, I think, in '82 

9 opened a walk-in clinic for primary care. 

10 a And did ·· what patients did you serve 

11 your walk-in clinic? 

12 

13 

14 

15 

A Basically anybody who wanted to 

come needed a doctor. The only difference wit~ 

the function of an emergency department was that I 

didn't get ambulances. 

13 

16 a So you would receive anyone that came into 

17 your clinic for any 

18 A Correct. 

19 a -· any kind of medical care? 

20 A Correct. 

21 a How long did you operate that facility? 

22 A About ten years. 

23 a Did you have other medical persons that 
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1 a Were you involved in their training? 

2 A I supervised them. All -- there were more 

3 doctors in the emergency department working there. 

4 I didn't work there seven days, 24 hours a day 

5 but 

6 a Along with --

7 A -- the physician in charge supervised the 

8 interns and residents that had to stay there. 

9 a And were you in a supervisory capacity 

10 over all the physicians? 

1 1 A That's right. 

12 a In their training what were the interns 

13 and residents in training to do when they 

14 participated in the emergency room facility at 

15 Fairfax Hospital? 

16 A Examine the patients and take the history, 

17 examine the patient, come up with a diagnose and 

18 discuss it with me or whoever the doctors were in 

19 charge. 

20 a Were they answerable to someone in charge 

21 at the time? 

22 A The physician in charge. 

23 Q What was the medical school that, you 
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1 a For various medical conditions? 

2 A It's the patient who decides there is an 

3 

4 

emergency. And it's up to us if that's true or not. 

And so we examine the patient, diagnose the pati lnt, 

5 and do whatever is necessary and then either admit 

6 them or refer them back to outside physicians. 

7 a Did you have something to do with the 

8 emergency organization? 

9 A In 1968, I organized the first national 

10 meeting of emergency physicians. We had 32 

11 physicians from 18 states. And we now have a 

12 national organization of more than 20,000 member 

13 and emergency medicine is a recognized specialty 

14 now. 

15 

16 

17 

a 
A 

a 

And you initiated that? 

I initiated that. 

All right. While you were serving in ~our 

18 capacity at Fairfax Hospital in operating its 

19 emergency room, did you from time to time have 

20 interns and residents that were affiliated with 

21 A After the first couple of years, 

22 times, there were interns or residents there goi g 

23 through stages at the emergency department. 
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1 years. And then he took over. 

2 Q What physician was that? 

3 A Do what? 

4 Q What physician was that? 

5 A That was doctor God. what was his name? 

6 I forgot at the moment. 

7 a All right. 

8 A It may come to me. 

9 a All right. Tell me about Fairfax Hospital 

10 and what kind of facility Fairfax Hospital is. 

1 1 A Fairfax Hospital is a general 

12 hospital -- is now the major hospital in Virginia. 

13 And it • s just a general hospital . suburban hospital. 

14 a What did you do with regard to your 

1 5 services in at the emergency room at Fairfax 

16 Hospital? 

17 A I ran the emergency department. 

1 8 a What was involved in running the emergency 

19 department? 

20 A Take care of anybody who would come in day 

21 or night. 

22 a For 

23 A For anything. 
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1 care. 

2 a And that was a full range of medical ca e? 

3 A Ful 1 range of medical care. 

4 a What did you do after that? 

5 A I came back to the University of Virgin a 

6 in Charlottesville for three years, did pulmonary 

7 diseases there, basically, and had one year of 

8 approved residency and internal medicine and 

9 pulmonary diseases. 

10 a What did you do after that? 

1 1 A I opened a private practice of primary 

12 care in Fairfax, Virginia. And when Fairfax 

13 Hospital opened at '60 -- in 1961, they asked me f 

14 I was interested in taking care of the emergency 

15 department, which I did. And I remained there fo 

16 about 20-some years and did --

17 a At the emergency --

18 A for a couple of years, I did family 

19 practice primary care in my office combined with he 

20 emergency department. But then the emergency 

21 department became too big and busy that I sold th 

22 practice to another physician, who had been and 

23 assisted me in my family practice for a couple of 
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1 a And were you issued a license --

2 A That's right. 

3 a -- to practice in Virginia? 

4 A That's right. 

5 a And have you maintained your medical 

6 license in Virginia since that time? 

7 A That's right. 

8 a Tell me what your work history has been 

9 from the time you 

10 A I worked for the State one year and was 

11 drafted into the military. And after basic 

12 training, I was stationed in Germany, was commanding 

13 officer of a dispensary and was in charge of the 

14 medical care of a post of about 4,000 people, 

15 including dependents and --. 

1 6 a That included the military personnel and 

17 their families? 

1 8 A 

19 a 
20 treatment? 

21 A 

Military personnel and dependents, yes. 

And what did you do in relation to their 

I provided medical care. It was a 

22 dispensary. I didn't dispense socks or underpants, 

23 that you thought the last time. I provided medical 
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1 Netherlands. Medical school in Leiden University in 

2 the Netherlands. 

3 a And did yQu have any further education 

4 after your medical school in the Netherlands? 

5 A No. 

6 a Were you licensed to practice in the 

7 Netherlands after you --

8 A Yes. 

9 a -- completed your education there? 

10 A Yes. 

1 1 a Did there come a time when you then cam 

12 to the United States? 

13 A Within a week. 

14 a Where did you come when you came to the 

15 United States? 

16 A I interned at the Johnston-Willis Hospi al 

17 in Richmond 

18 

19 

a 

A 

When did you --

--for a year in 1953 to '54, and passe 

20 both parts of the state board at the end of that 

21 first year. 

22 a The Virginia State Board? 

23 A The Virginia State Board. 

ACCURATE STENOTYPISTS, INC. 
P n RnX 4A5. FAIRFAX. VIRGINIA 22030 

-292-



6 

1 Heritage Hall. 

2 Thereupon, 

3 REINALD LEIDELMEYER, M.D. 

4 was called as a witness, and after being first duly 

5 sworn by the notary, was examined and testified as 

6 follows: 

7 DIRECT EXAMINATION 

8 ON QUALIFICATIONS 

9 BY MR. Stephenson: 

10 a Dr. Leidelmeyer, would state your name and 

11 address, please? 

12 A Reinald Leidelmeyer, 3405 Saint Pauls 

13 Place, Fairfax, Virginia 22031. 

14 a Dr. Leidelmeyer, where do you plan to be 

15 on May 18th of 2001? 

16 A We have to go farm sitting at a farm 

17 somewhere in the valley. 

1 8 a And that's a prior plan that you're 

19 committed to? 

20 A Oh, that's been set. 

21 a Would you describe your educational 

22 background? 

23 A I -- grade school, secondary school in the 
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1 *P*R*O*C*E*E*D*I*N*G*S* 

2 THE VIDEOGRAPHER: Okay. We're now on the 

3 record. Today' s date is May 1st, 2001. The time 

4 is, approximately, 10:37 a.m. I'm the camera 

5 operator. My name is Nolan Church. I live in 

6 Capital Heights, Maryland. I work for Accurate 

7 Stenotypists, located in Fairfax, Virginia. 

8 This deposition is being taken at 

9 

1 0 

1 1 

the office of B. G. Stephenson, 4157 

Road, Fairfax, Virginia. 

The caption of the case is 

Chain Bridgj 

The Estate af 

12 Lucille P. Overton, deceased, versus Blackstone 

13 Family Practice Center, Inc., et. al. 

14 The deponent is Reinald Leidelmeyer. Notice of he 

15 deposition is given by the plaintiff. 

16 Will all attorneys and court officers 

17 please identify themselves? 

18 MR. Stephenson: B.G. Stephenson, 

19 representing the plaintiff. 

20 MR. NEWSOME: Kelvin Newsome, I rep res nt 

21 Drs. -- Dr. Rosenbaum and Blackstone Fami 1 y 

22 Practice. 

23 MS. DULEY: Lisa Duley, I represent 
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C-0-N-T-E-N-T-S 

WITNESS: DIRECT CROSS REDIRECT RECROSS 

On Qualifications 

REINALD LEIDELMEYER, M.D. 6 17 22 1 26 25 

DIRECT CROSS . REDIRECT RECROSS 

REINALD LEIDELMEYER, M.D. 26 50 77 85 

E-X-H-I-B-I-T-5 

EXHIBIT: FOR !DENT. IN EVD. 

Plaintiff's Exhibit No. 1 1 24 

Plaintiff's Exhibit No. 1 2 27 

Plaintiff's Exhibit No. 1 3 

Plaintiff's Exhibit No. 1 4 33 

Plaintiff's Exhibit No. 1 5 36 

Plaintiff's Exhibit No. 1 6 35 
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APPEARANCES (Continued): 

FOR THE DEFENDANTS: 

(Blackstone Family Practice 

Center, Inc., and Dr. Charles Rosenbaum) 

KELVIN L. NEWSOME, ESQUIRE 

Of: LeClair Ryan, P.C. 

707 East Main Street 

Eleventh Floor 

Richmond, VA 23219 

FOR THE DEFENDANTS: (Heritage Hall Health Care) 

LISA KENT DULEY, ESQUIRE 

Of: Denton & Fiscella 

6630 West Broad Street 

Suite 290 

Riqhmond, VA 23230 

ACCURATE STENOTYPISTS, INC. 
P n RnX 4RR FATRFAX. VTRf,TNIA 22030 

-288-



commencing at 10:37 o'clock, a.m., and concluding at 

12:04 o'clock, p.m., before Sandra Martin, a Notary Public 

for the Commonwealth of Virginia, when were present on 

behalf of the respective parties: 

Reported by: Sandra J. Martin 

APPEARANCES: 

FOR THE PLAINTIFF: 

BEVERLY GRAY STEPHENSON, ESQUIRE 

Of: B. G. Stephensoni Ltd. 

Inns of Court 

4157 Chain Bridge Road 

Fairfax, VA 22030 
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VIRGINIA: 
RICHMOND, VIRGINIA 

IN THE CIRCUIT COURT FOR NOTTOWAY COUNTY 

-- - --- - -- - -- - - -. - --- -- - - - - - - - ---- - - -

THE ESTATE OF LUCILLE P. OVERTON, 

deceased, ORIGINAL 
Plaintiff, 

vs. AT LAW NO.: CL-031 

BLACKSTONE FAMILY PRACTICE CENTER, INC., 

CHARLES J. ROSENBAUM, a/k/a C.J. ROSENBAUM, M.D., 

JOSEPHINE FOWLER, M.D., and 

HCMF CORPORATION, t/a Heritage Hall Health Care, 

Defendants. 

-- ~ - - - -- - - ----- - - ---- - --- - -- - - - --- - -
Fairfax, Virginia 

Tuesday, May 1, 2001 

De Bene Esse Deposition of 

REINALD LEIDELMEYER, M.D. 

called for examination by counsel for the plaintiff, 

pursuant to notice, at the offices of B.G. Stephenson, 

4157 Chain Bridge Road, Fairfax, Virginia 22030, 
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CERTIFICATE OF NOTARY PUBLIC 

I. Sandra J. Martin. the officer before whom the 

foregoing deposition was taken. do hereby certify that the 

witness whose testimony appears in the foregoing 

deposition was duly sworn by me: that the testimony of 

said witness was taken by me by machine shorthand and 

thereafter reduced to typewriting by myself; that said 

deposition is a true record of the testimony given by said 

witness; that I am neither counsel for. related to. nor 

employed by any of the parties to the action in which this 

deposition was taken; and further. that I am not a 

relative or employee of any attorney or counsel employed 

by the parties hereto. nor financially or otherwise 

interested in the outcome of the action. 

Sandra J. Ma tin. Notury Public for 
the Commonwealth of Virginia 

My Commission Expires: 
May 31. 2004 
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AFFIDAVIT OF DEPONENT 

I have read the foregoing pages, which· 

contain a correct transcript of the answers made by me to· 

the questions therein recorded. 

PHYLLIS M. CORRIGAN, R.N. 

Subscribed and sworn to before me this 

day of --------------------' 2001, in 

Notary Public in and for the 

of. --------------+------

My Commission Expires: 
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(703) 691-0480 
(800) 257-1522 
(703) 591-0340 FAX 

Notaries for Virginia, Niaryland, and D.C. 

ACCURATE STENOTYPISTS, INC./RON JOHNSON REPORTERS 
P.O. Box 485 

Ronald E. Johnson, CSR 
President 

Phyllis Corrigan, R.N. 

Fair£~"<:, Virginia 22030 
May 9, 2001 

c/o BEVERLY GRAY STEPHENSON, ESQUIRE 
B. G. Stephenson, Ltd. 
Inns of Court 
4157 Chain Bridge Road 
Fairfax, VA 22030 

Ms. Corrigan: 

Re: OVERTON VS. BLACKSTONE, CC OF NOTTOWAY, CL-031 

'-.. ..•. 

Your deposition has been transcribed and is ready for reading and signing by you, as 
requested, at our office in FairfCL'C (or if your deposition was taken in D.C., it may be read 
and signed there.) 

Read the deposition and make the necessary corrections or changes on the enclosed errata 
sheet -- or on a separate sheet. Please do not write on the original transcript. 

If it is not convenient to come to our office, your attorney may have you read his copy of 
your deposition, in which case you should complete the errata sheet on the reverse side of this 
letter, sign it, and return it to the above address promptly. It will then be attached to your 
deposition before it is filed as an official court document. A copy of your corrections, if any, 
will be provided to all counsel of record. 

PLEASE CALL THE OFFICE TO MAKE A.L"\f APPOINTMENT BEFORE COrvrrNG TO 
READ YOUR DEPOSITION. 

If we do not hear from you in 21 days of the date hereon (or three days before the trial date, 
whichever occurs first), the unsigned original transcript with a copy of this letter attached will 
be filed with the court at this time. 

Your prompt attention to this is requested. 

ACCURATE STENOTYPISTS, INC. 
RON JOHNSON REPORTERS 

BY: ~-~ 

-283-



Date: 

Accurate Stenotypists, Inc. 
Ron Johnson, President 

P. o. Box 485, Fairfax, VA 22030 
Phone: 703-691-0480 

\ 

This depositiol) is being filed witl'i' 'the court and/or 
attorney who ·noticed the deposition for the following 
reason (s) : · 

Deponent was given timely notice that the 
deposition was read¥ for signature at our 
office. Deponent d1d not appear, nor did 
we receive a notification that more time was 
needea to accomplish this. (See attached 
notice to deponent) 

Deponent was sent a copy of the deposition 
to read, sign and return to us. Tbe 
deposition was not returned to u~: 

--~j~·- Deposition was reported/transcribed so near 
the trial date, it was not possible to qive 
the witness timely notice to read and sign 
the deposition. 
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1 

2 

3 questions. 

4 

5 

MR. STEPHENSON: That's all I have. 

MS. DULEY: I don't have any further 

MS. PHARR: No further questions. 

THE VIDEOGRAPHER: All right. That 

6 concludes the deposition. We're going off the 

7 record at appr9ximately 12:49. 

8 (The deposition was concluded at 

9 12:49 o'clock, p.m.) 

10 

1 1 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 
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0 n cnV A Q~ C:/\ TOC/\V \/TO~T~IT A l")l")n'ln 

-281-

115 



114 

1 may seek to elicit any testimony about the standard 

2 of care as it pertains to physicians in this case. 

3 BY MR. STEPHENSON: 

4 a Do you have an opinion as to whether or 

5 not that's proper corrective action? 

6 MS. PHARR: Same objection. 

7 THE WITNESS: It would be a proper 

8 corrective action assuming that the patient's 

9 cognitive status -- that she was able to absorb what 

10 she was being told and that she would be able to 

11 follow through on this advice. 

12 BY MR. STEPHENSON: 

13 a And 

14 A But it doesn't say what the staff was 

15 going to do to help her or to prevent her from 

16 falling again. 

17 a And did you find that -- that 

18 Mrs. Overton, you know. had the capacity or did not 

19 have the capacity to respond to .that directive? 

20 A Based on the nursing flow sheets and 

21 nurses' notes, this patient -- they keep -- they 

22 keep bringing up the fact that the patient was 

23 confused. 
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1 significant to you? (Indicating.) 

2 A No. It's PRN. 

3 a p --
4 A PRN .. -

5 a - .. PR - .. 

6 A PRN means, whenever possible, as soon as 

7 possible. As as, you know, it's not a 

8 designation time .... well, it doesn't mean a specific 

9 time. aiD waul d mean you were going to check a 

10 patient four times a day. PRN means, whenever 

11 necessary. 

12 a Assuming that this was the nature of 

13 corrective action to be taken as noted here, do you 

14 have an opinion as to whether or not this was a 

15 proper corrective action? 

1 6 Ms.··ouLEY: I'm also going to object, 

1 7 because t hi s outs i de the scop-e ·of my 

18 cross-examination. 

19 MS. PHARR: Same objection. And I also 

20 object to the extent that it calls for any testimony 

21 that in any way may exceed the scope of her proffer 

22 as an expert only as to a registered nurse. 

23 And I object to it to the extent that it 
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1 explain to resident --

2 MS. DULEY: Objection. 

3 MS. PHARR: Same objection. 

4 MR. STEPHENSON: -- direct --

5 MS. DULEY: You cannot read the record 

6 into evidence. 

7 MS. PHARR: It is hearsay. 

8 MR. STEPHENSON: Counsel, you've got to 

9 stop the continuing -- you've made your objection. 

10 It's on the record. We will argue the objection to 

11 the Court. 

12 I am going to ask the question of this 

13 witness right now. And I would appreciate your not 

14 interrupting the question. 

15 Your objection is on the record. 

16 BY MR. STEPHENSON: 

17 a The notation of correction -- corrective 

18 action taken states in the form --

19 MS. PHARR: Same objection. 

20 BY MR. STEPHENSON: 

21 a explain to resident to ring for 

22 assistance and frequently check, is 

23 that -- it looks like some initials. Is that 

ACCURATE STENOTYPISTS, INC. 
P n RnX 4R~ ~ATR~AX VTR~TMTA ??n~n 

-278-



111 

1 BY MR. STEPHENSON: 

2 a to -- to your testifying about doctors. 

3 I'm not asking you to do that. I'm saying in terms 

4 of the care provided by Heritage Hall, was there 

5 anything done that you can see that they did either 

6 before she had the first fall reported in the record 

7 and after she had the first fall? 

8 A No. 

9 a Direct your attention to plaintiff's 

10 exhibit seven, which is the incident -- accident 

11 report for the resident. Direct your attention to 

12 the report of the fall on January 20th, 1995, and on 

13 the second page of that there is a -- a space in the 

14 form that says, corrective action taken. And did 

15 you note that? 

1 6 A Yes, I did. 

17 Q Would you look at the corrective action to 

18 be taken that's indicated on the form it says, 

19 explain 

20 MS. DULEY: Objection. 

21 MS. PHARR: Objection; hearsay. 

22 BY MR. STEPHENSON: 

23 Q The notation in the· form that says, 
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1 falls? 

2 A That's correct. 

3 a So did you find anything that the recor 

4 showed you that was done to recognize that condition 

5 and to to prevent it? 

6 A No, I did not. 

7 a And this was both before and after she had 

8 sustained the falls? 

9 

10 

A After --

MS. PHARR: Objection. I'm going 

11 to -- I'm going to object to the extent that you're 

12 asking her to testify about records, things in the 

13 record, which is what you're asking her about which 

14 you've already put in front of her included the 

15 doctors' progress notes, because she is not been 

16 proffered to testify against anything the physicia s 

17 have done or any notes or records that they made. 

18 To that extent, I object to her testimony. 

19 BY MR. STEPHENSON: 

20 a Counsel has expressed an ongoing objecti n 

21 to 

22 MS. PHARR: And I object to your 

23 testifying. 
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1 A Yes. 

2 a So that form is filled out for Medicaid, 

3 correct? 

4 A This goes -- but it does go with the 

5 patient to --

6 

7 

8 

9 

1 0 

1 1 

12 

13 

14 

15 

1 6 

a 

A 

a 
A 

a 
A 

a 

But it is a Medicaid form 

-- it is a Medicaid form. 

Correct? 

Yes. 

It is not a transfer form, correct? 

Yes. 

MS. DULEY: I have no further questions. 

MS. PHARR: No questiqns. 

REDIRECT EXAMINATION 

BY MR. STEPHENSON: 

Mrs. Corrigan, in relation to doing 

17 something to.prevent falls, other than watching, you 

18 mentioned other things that you would do as part of 

19 the plan. 

20 A Correct. 

21 a And that is because you found that the 

22 record showed that everyone should know in the 

23 setting that Mrs. Overton was at a high risk for 
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1 correct? 

2 A That is one of the things -- sometimes, it 

3 says, yes. And other times. it says, the patient 

4 fed herself, I believe. 

5 a She was helped with dressing, correct? 

6 A Yes. 

7 a Now, as far as helping with ambulating, 

8 the rec6rd does indicate that sha was helped 

9 ambulating, correct? 

10 A There are part -- times when it says she 

ambulate -- most there are long periods of timJ 1 1 

12 that it says she ambulated ad lib. 

13 a Okay. But somebody 

14 A And there are other times when it said she 

15 was assisted. 

16 a Okay. And somebody could ambulate with 

17 assistance and also by themselves in the same day, 

18 correct? 

1 9 

20 

21 

22 

A They can. 

a Okay. Now, you've te~tified regarding 

exhibit number five. I believe it's been refefre~ 

to as a transfer. That is not actually a transfen 

23 order but a Medicaid form, correct? 
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1 A That said she got out -- was found out of 

2 bed. 

3 a Right. 

4 A And then there's another indication 

5 that says -- that the patient was getting in and 

6 out of the chair and was counseled about 

7 trying -- asking for assistance to get out of the 

8 bed out of the chair -- excuse me. 

9 a Okay. So she was not getting out of the 

10 bed frequently, correct? 

1 1 A Not according to the chart. 

12 a Okay. And the chart also indicates that 

13 she was helped with bathing once a day, correct? 

14 A On their -- yes, on their flow sheets. 

15 She was 

16 a She was --

17 A assisted with bathing. 

1 8 a helped with brushing her teeth? 

1 9 A Yes. 

20 a Helped going to the bathroom? 

21 A Yes. And it also indicates that there 

22 were period of times when she was incontinent. 

23 Q She was helped in the dining room, 
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1 

2 

3 

4 

I 

I 

a 

fall risk which we have already agreed could be u 

to 90 percent --

A Up to 90 percent. 

5 a should be under observation 24 hours a 

6 day? 

7 A It could -- not continuous 24 hours, but 

8 if you're ~aking rounds. they should be frequent 

9 rounds on all patients who are fall risks. 

10 a Okay. But it is possible that somebody 

11 could fall when a nurse is not in the room, corre t? 

12 A That's correct. 

13 a And so it is not possible to watch 

14 everybody who is a fall risk at ·all times? 

15 A That is correct. 

16 Q There's no indication in the record thai 

Mrs. Overton was getting out of the bed frequentlY!, 17 

1 8 correct? 

19 A There was a -- there is one -- there's at 

20 least one place in the chart which says that the 

21 patient was out of bed. And there's another place 

22 in the chart--

23 a One time? She was out of bed one time? 
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1 don't think we send people to the hospital -- to a 

2 nursing home just because they are fall risks. I 

3 mean it's 

4 a No. But--

5 A -- because they are required extended care 

6 that the hospital is not going to be providing in 

7 the hospital due to the present status of the HMOs, 

8 what patients will pay for. So when a patient needs 

9 extended care, they go to a nursing home or if 

10 they're no longer able to take care of themselves in 

11 the home setting. 

12 a But frequently, the problems that require 

13 them to be in nursing homes; for example, dementia, 

14 also make them bigger fall risks, correct? 

15 A That's correct. 

16 a And you suggest that someone must watch 

1 7 a 1 1 p a t i e n t s t h a t a r e f a 1 1 r·i s k s a t a 1 l t i me s ? 

18 A I said they should be under close 

19 observation as much as possible, yes. 

20 a Okay. But that does not mean 24 hours-a 

21 day, correct? 

22 A As long as they're fall risks, they still 

23 need to be under close observation. 
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1 Q And typically, once the alarm goes off, 

2 the patient could already be on the floor, correc? 

3 A That could be a possibility. 

4 Q Now, you have no personal knowledge of 

5 numbers of falls in nursing homes, correct? 

6 A I do not. 

7 Q The elderly can break bones in many way , 

8 correct 

9 A Correct. 

10 Q -- not just falling? They're not always 

11 related to falls, correct? 

12 A That's correct. 

13 a And isn't it true that at least 90 perc nt 

14 of nursing home patients are fall risks? 

1 5 A I would estimate -- say yes given the 

16 status of most of the patients that I have 

17 transferred to nursing homes, probably most of th m 

18 were fall risks. 

19 Q Okay. And that's one of the reasons 

20 they're in nursing homes is because of the fall 

21 risks? 

22 A 

23 mainly 

Well, not only because of that, but it'j 

mostly, patients go to the hospital -- ] 
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1 A That's correct. 

2 a Increase bed sores? 

3 A Uh-huh. 

4 a A lap buddy prevents movement, correct? 

5 A Yes. 

6 a And so that's considered a restraint, 

7 correct? 

8 A Yes. 

9 a You would also agree with me that 

10 patients are -- are often hurt more and more 

11 severely -- strike that. Let me start again. 

12 Patients are hurt more often and more 

13 severely with side rails because they try to climb 

14 over them, correct? 

15 A That's why we would put an alarm on so we 

16 would know if the patient is attempting to climb 

17 out, so we could assist them before they injure 

18 themselves 

1 9 a But an alarm is not going to prevent a 

20 fal 1, correct? 

21 A No. But an alarm would alert you to the 

22 fact that the patient is trying to get out of the 

23 bed with the side rails up. 

ACCURATE STENOTYPISTS, INC. 
P n RnY 4~" ~ATk)~AY \/TOC':TMTA ??n~n 

-269-



1102 

1 contacted you initially regarding this case, 

2 correct? 

3 A That is correct. 

4 Q Now. you understand that federal law 

5 regulates the use of restraints. correct? 

6 A I do. 

7 Q And one reason is because the -- the 

8 dignity of the elderly is important. correct? 

9 A That is correct. 

10 Q So it's important to give the elderly a 

11 much freedom as possible when in a nursing home, 

12 correct? 

13 A That is correct. 

14 Q It•s better 

15 A It's -- the same is true for a hospital 

16 a It•s better for them mentally and 

17 physically, correct? 

18 A It is. 

19 a Restraints can cause agitation, correct 

20 A Correct. 

21 a Increase urinary track infections? 

22 A That's correct. 

23 Q Increase anxiety? 
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1 on the record. The time approximately, 12:35. 

2 CROSS-EXAMINATION 

3 BY MS. DULEY: 

4 a Mrs. Corrigan, again, I'm Lisa Duley, 

5 representing Heritage Hall . I'm just going to go 

6 through some more questions with you. 

7 You've never worked at Johnston-Willis 

8 Hospital, co"rrect? 

9 A I have not. 

1 0 a And so you're not familiar with their 

11 transfer procedures, correct? 

12 A I am not. 

13 a You're friends with Mary Joe Burn, 

14 correct? 

15 A I've known her -- I actually met her 

16 working at Commonwealth Hospital. And we have been 

17 Christmas card correspondence pretty much. 

18 a For about 20 years, correct? 

19 A Off and on. 

20 a And Mary Joe Burn is the daughter of 

21 Mr. Stephenson, the plaintiff's attorney, correct? 

22 A That is correct. 

23 a And in fact, Mary Joe Burn was the one who 
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1 A The record indicated that she was a hig 

2 risk for falls. 

3 Q Is it -- did the report of falls -- was 

4 the report of falls then consistent with the 

5 evaluation of her being at risk for falls? 

6 A Yes. 

7 Q And did you find anything in the record 

8 t h at i n d i cat e d t h at ·t he r e ·wa s · any s u i t a b 1 e p 1 an 

9 to -- to prevent Mrs. Overton from sustaining tho e 

10 falls? 

1 1 A No. 

12 MR. STEPHENSON: Okay. Waul d you answe 

13 other counsels' questions now? 

14 Would this be a good time to change th 

15 tape? 

16 MS. DULEY: Sure. 

17 THE WITNESS: Yes. 

1 8 THE VIDEOGRAPHER: A 11 right. We're go' ng 

19 off the record at approximately 1:40 -- I'm 

20 sorry -- 12:30. 

21 (A break was taken from 12:30 o'clock, 

22 p.m., until 12:35 o'clock, p.m.) 

23 THE VIDEOGRAPHER: A 11 right. We're ba k 
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1 did you form an opinion based on the record as to 

2 whether or not Mrs. Overton sustained falls? 

3 A The record states that she fell -- was 

4 found on the floor on two separate occasions, yes. 

5 a And -- and the record shows as you view 

6 the record -- strike that. 

7 In relation to how it is reported in the 

8 record regarding her lying on the left side on the 

9 20th and her also lying on the left side again on 

10 the 21st, do you have an opinion as to whether or 

11 not the characterization of falls is an appropriate 

12 characterization? 

13 A Yes. 

14 a And -- and you discern from the record 

15 that she in fact sustained falls? 

16 A Yes. 

17 ·MS. DULEY: Objection. 

18 BY MR. STEPHENSON: 

19 a And did you determine from the record also 

20 that whether or not she was at risk for those 

21 falls? 

22 A Yes. 

23 Q And what did the record indicate? 
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1 Heritage Hall Nursing Home, received care within he 

2 realm of the standard of care that was applicable to 

3 her under, you know, her condition as admitted to 

4 Heritage Hall? 

5 A It's my opinion that she did not receive 

6 the fullest attention of the staff, the nursing 

7 staff, during her admission to Heritage Hall. 

8 a And is it -- do you have an opinion as to 

9 whether or not that resulted in her falling 

10 and and being injured? 

11 A I think --

12 MS. PHARR: Objection. 

13 MS. DULEY: Objection. 

14 MS. PHARR: This witness has not been 

15 designated to provide causation testim~ny. It's 

16 outside the scope of her designation. 

17 MS. DULEY: Same objection. 

18 MS. PHARR: And, furthermore, she's not 

19 qualified to offer that testimony. She is not a 

20 medical doctor. 

21 BY MR. STEPHENSON: 

22 Q Not asking you for medical opinion 

23 regarding the injury and treatment of the injury, 
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1 And-- but, as I said, in the flow sheet, 

2 we again have this question about how she -- how 

3 that was dealt with, whether she was in fact 

4 assisted at all times to get about. 

5 Q Do you have an opinion within the realm of 

6 reasonable medical certainty based on the 

7 information that you glean from the record as to 

8 whether or not she was provided adequate care? 

9 A Again, I just felt that she could have 

10 been under more close observation to prevent any 

11 falls. 

12 Q And there was no indication that she 

13 was 

14 A That was done. 

15 Q -- provided that -- that care? 

1 6 MS. DULEY: Objection. 

17 ·sy MR. STEPHENSON: 

18 a Well, was there any indication that she 

19 was provided --

20 A No. 

21 Q that care? 

22 So then do you have an opinion as to 

23 whether or not Mrs. Overton, as a resident of 
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1 providing for her care? 

2 Do you have an opinion as to whether or 

3 not they were negligent? 

4 A I felt that they could have provided rna e 

5 care to prevent i nj uri es, yes. 

6 a And you found that the record indicates 

7 that she had falls and sustained injury? 

8 

9 

1 0 

1 1 

1 2 

13 

14 

15 

16 

17 

1 8 

1 9 

20 

A It does. 

a Do you find any plan that was devised bV 

Heritage Hall in relation to her care that was a 

suitable plan to deal with her situation as you 

believe it existed? 

A Again, as I stated, the -- there is a care 

plan in the chart. Again, I found questions abouk 

how well they followed through -- I had questions 

about how well they followed through on the care 

plan that they devised. 

a What was the care plan that was devised~ 

A They did note that the patient again har 

cognitive changes and that she was incontinent the 

21 and that she did require being toilet -- toileted, 

22 that she did require assistance, that she did nee 

23 help with bathing. 
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1 provided her the contemplated care or whether or not 

2 they failed to do so? 

3 MS. DULEY: I'm going to object. She has 

4 not been designated to testify regarding the 

5 contents or lack thereof in the record. 

6 BY MR. STEPHENSON: 

7 a Do you have an opinion with regard to what 

8 you have seen in the records regarding whether or 

9 not Mrs. Overton was provided the proper care? 

10 A In my opinion, the patient, Mrs. Overton, 

11 could have benefited from more closer observation to 

12 meet her physical and emotional and cognitive needs. 

13 a Do you have an opinion as to whether or 

14 not there was a suitable care plan provided for 

15 Mrs. Overton in relation to her residence at 

16 Heritage Hall.Nursing Home? 

17 A There was a care plan formed for 

18 Mrs. Overton at Heritage Hall. The ambiguity that I 

19 found was whether -- how this was followed through. 

20 As I said on the flow sheets, there are some 

21 questions, particularly about the ambulation of with 

22 or without assistance. 

23 Q Was the Heritage Hall negligent in 
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MS. PHARR: And 0 again o I refer you to ~er 

designation in which she is not designated to 

1 

2 

3 testify about charts and whether that information is 

4 appropriate and to her proffer in which she is 

5 offered only as a registered nurse not to comment on 

6 anything that may in any way impact the physician • 

7 treatment. 

8 Since you have put in front of her 

9 doctors' progress notes and she is now about to 

10 testify regarding the chart which includes those 

1 1 progress notes and any omissions or entries into 

12 those notes, she cannot provide that testimony as it 

13 pertains to the chart including those doctors• 

14 progress notes. 

15 BY MR. STEPHENSON: 

16 a Mrs. Corrigan, ignoring the doctors• 

17 progress notes which were produced as part of the 

18 chart records of Lucille Overton in this litigati n, 

19 tell me with regard to the entries involving 

20 Heritage Hall Nursing Home and their care of 

21 Mrs. Overton as a resident admitted to that facility 

22 for the care that she needed, do you have an opinion 

23 as to whether or not Heritage Hall Nursing Home 
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1 because I have not asked her for any opinion 

2 regarding the attention given by the doctors to 

3 Mrs. Overton. And .. · and 

4 MS. PHARR: You have asked her about 

5 omissions or entries in medical charts which include 

6 doctors I progress notes; therefore I that includes 

7 her opinion as to omissions or entries in those 

8 doctors I progress notes. 

9 MR. STEPHENSON: I submit the witness is 

10 entitled to testify of what constitutes the chart 

1 1 MS. PHARR: She is not entitled to 

12 testify 

13 MR. STEPHENSON: of the person .... 

14 MS. PHARR: · · about the medical care 

15 MR. STEPHENSON: ·- and what she finds 

16 that the regular ... include -- let me finish mine 

17 before you interrupt me, please. 

18 The witness is very competent to testify 

19 about what is com pi 1 ed in one's chart, records, in 

20 the hospital and nursing home setting. And she is 

21 so testifying. 

22 I will then ask appropriate next 

23 questions. And --
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1 MS. PHARR: You're asking her whether the 

2 medical chart is complete, .i ncl udi ng the doctors' 
1 

3 progress notes, which you have put in front of her. 

4 She cannot give that testimony. She has 

5 not been proffered as an expert witness as to any 

6 actions or omissions by the physicians in this cas . 

7 MR. STEPHENSON: But I have asked the 

8 witness what is included and let me just ask you 

9 that way 

10 MS. PHARR: And you have asked her -- sh 

11 has answered the doctors' notes are included. 

12 She cannot provide testimony because she 

13 has not been designated nor proffered nor does she 

14 have a medical degree nor is she a doctor to provi e 

15 any testimony that in any way reflects on the 

16 standard of care of doctors in this case, includin 

17 what may or may not have been included in those 

18 doctors' medical notes. 

1 9 MR. STEPHENSON: I don't know how many 

20 times you can object to an unasked question 

21 MS. PHARR: I'm only objecting to the 

22 question that was asked --

23 MR. STEPHENSON: -- of the witness, 
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1 MS. PHARR: Objection. Same objection; 

2 hearsay and this witness has not been offered 

3 MR. STEPHENSON: Let me withdraw-- let me 

4 withdraw that question as framed. 

5 BY MR. STEPHENSON: 

6 a Whatever the patient has -- and/or 

7 resident of the nursing home has had done in 

8 relation to treatment and care constitutes part of 

9 the chart records of the patient, does it not? 

10 MS. DULEY: Objection. 

1 1 MS. PHARR: Objection; leading. And this 

12 witness has not been proffered to provide any 

13 testimony that may in any way impact the standard of 

14 care of the physicians. This is beyond the scope of 

15 her designation and beyond the scope of her proffer 

16 as an expert witness. 

17 MR. STEPHENSON: To the extent that any 

18 part of the question would be leading, I will 

19 rephrase the question. 

20 In response to your objection about her 

21 opining about the quality of the medical service 

22 provided from doctors; I am not asking her to give 

23 any opinion regarding that. 
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1 she's not going to testify about anything that goes 

2 to standard of care of the doctors. 

3 MR. STEPHENSON: All right. We will go 

4 back on the record. 

5 (This ends the off video discussion.) 

6 THE VIDEOGRAPHER: All right. We're bac 

7 on the record. The time approximately, 12:17. 

8 BY MR. STEPHENSON: 

9 a Mrs. Corrigan, I want to direct your 

10 attention to the chart of the resident in the 

11 nursing home setting. There are several ways that 

12 the chart is compiled. And I believe you've 

13 testified that that includes incident reports, 

14 evaluations that are done by the staff and -- and 

15 nurses • notes that are cant i nui ng. And it also 

16 has to the extent that there is medical attention 

17 provided, you know, to that person by medical 

18 persons outside the nursing home, do you find that 

19 that also constitutes part of the chart? 

20 A Yes. 

21 a And for the complete chart that includes 

22 everything that, you know, impacts the --

23 MS. DULEY: Objection. 
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1 records -- if it is not in that chart that includes 

2 the doctors' records, then it was not done. 

3 That does go directly to the doctors' care 

4 and any alleged violations by your other experts as 

5 to what was or was not done. 

6 So by putting those doctors' records and 

7 by the previous testimony you've already allowed her 

8 to give, you are not going to be allowed to ask her 

9 that question, because it does go to your theory of 

10 what the violations of the standard of care. You 

11 did it with Leidelmeyer, and you did it with Martin. 

12 If it's not in the chart, it isn't there. 

13 This is testimony because of the record 

14 you put in front of her that goes to the doctors. 

15 And she is not proffered as an expert witness to 

16- ~estify as to anything that goes to any alleged 

17 deviations of the standard of care by the 

18 physicians. 

19 So I mean, I know you are going to 

20 proceed the way you are going tq proceed. But I'm 

21 just telling you, the way you've conducted this 

22 exam, you are going to have that question precluded 

23 by your own testimony given in this deposition that 
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1 not in the chart, it doesn't exist? 

2 And the chart that you have asked her 

3 about includes the doctors' progress notes. So I m 

4 

5 

6 

7 

not going 

obj·ect ion 

excluded 

I'm going to continue to maintain my 

I just want to point that out to you! 

The question you're asking is going to me 
. I 

because you've already put in front of h r 

8 the doctors' progress notes. 

9 MR. STEPHENSON: But I submit that part of 

10 nursing home records 

1 1 MS. PHARR: That 

12 MR. STEPHENSON: as presented to us 

13 includes doctors' progress notes. 

14 MS. PHARR: That may be true, Bev. 

1 5 MR. STEPHENSON: I'm not asking her to 

16 opine whether or not the doctors' were --

17 

18 

1 9 

20 

21 

22 

23 

MS. PHARR: No. But you are. You are 

because you're saying that 

MR. STEPHENSON: involving in her care. 

MS. PHARR: What you're asking her is: IIf 
it is not in the chart -- meaning what you just 

said, the nursing home chart, which you just said 

included the nursing home records and the doctors' 
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1 asking her a question that is outside the scope of 

2 her proffer and outside the scope of her designation 

3 as to any alleged standard of care issues as to the 

4 physicians. 

5 Let's go off the record for a second. 

6 THE VIDEOGRAPHER: Going off the record. 

7 The time approximately, 12:15. 

8 (The following discussion was held off the 

9 video record but was taken by the court 

10 reporter:) 

1 1 MS. PHARR: Bev, I just want to point this 

12 out off the record, you have put in front of her the 

13 doctors' progress notes. And by doing that, you are 

14 having this testimony apply to the notes that she 

15 has looked at, which the doctors' notes. 

16 This testimony will be excluded, because 

1 7 y o u ' v e s a i d o n t h e r e c a r d , s h ·e i s n o t _ g o i n g · t o b e 

18 proffered against the physicians. So I just want to 

19 point that out. You can continue to ask her those 

20 questions 

21 MR. STEPHENSON: I'm not proffering her 

22 testimony as to --

23 MS. PHARR: You're asking her: If it's 
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1 of care issues that go to the physicians in this 

2 matter. She cannot give that testimony. 

3 MS. DULEY: I object to the form of the 

4 question. 

5 MR. STEPHENSON: With regard to form, 1 t 

6 me rephrase. 

7 BY MR. STEPHENSON: 

8 a Mrs. Corrigan, within the realm of 

9 reasonable medical certainty in your experience 

10 through your working life in your profession as a 

11 registered nurse, is a patient's chart a formal 

12 medical record that is maintained? 

13 A Yes, it is. 

14 Q And is the chart, in your opinion, 

15 considered the documentation of what is done 

16 and -- and what is not done with regard to the 

17 medical attention --

18 MS. DULEY: Objection to form. 

19 MS. PHARR: Objection. 

20 MR. STEPHENSON: -- related to -- to th 

21 particular party that is charted? 

22 MS. PHARR: Objection. That question does 

23 go directly to my prior objection, which is, you are 
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1 her designation. So I object to that extent. 

2 BY MR. STEPHENSON: 

3 a All right. Tell me again within your 

4 opinion what the chart is and 

5 A The chart, in my opinion, is a legal 

6 document. 

7 MS. DULEY: I'm going to - - objection --
8 MS. PHARR: Objection. 

9 MS. DULEY: - - she i s not an attorney. 

10 MS. PHARR: Same objection. 

1 1 BY MR. STEPHENSON: 

12 a Is this the official document? 

13 A It ; s the official document of the 

14 patient's care in a given facility. 

15 a And is it maintained for that purpose? 

16 A It is. 

17 Q If it's not in the chart, do you have an 

18 assumption about whether or not something was done 

19 or not done if it doesn't appear in the chart? 

20 MS. DULEY: Objection. 

21 MS. PHARR: Objection. To the extent that 

22 this is outside the scope of her designation and 

23 outside the scope of her proffer as to any standard 
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2 MS. PHARR: Same objection. 

3 MR. STEPHENSON: No. It does not. I 

4 submit that this witness. you know. is an expert and 

5 deals in that area. And she understands the 

6 charting and is quite competent --

7 MS. PHARR: Bev. you don't need to 

8 testify 

9 MR. STEPHENSON: -- to testify. 

10 MS. PHARR: -- we have objected. 

1 1 MR. STEPHENSON: Well. you· re testifying. 

12 So I'm-- I'm responding to your objections. 

13 MS. PHARR: We have said objections. 

14 BY MR. STEPHENSON: 

15 a All right. Waul d you tel 1 me whether or 

16 not you have an opinion within the realm of 

17 reasonable medical certainty within your professio 

1 8 regarding the -- the validity of charts? 

1 9 MS. PHARR: Objection. I'm going to also 

20 object on the grounds that to the extent that this 

21 testimony goes to any alleged standard of care 

22 issues related to the physicians, this is outside 

23 the scope of her proffer and outside the scope of 
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1 formulate a plan for her care related to her 

2 assessment for being at risk for falls? 

3 A Yes. The chart indicates that she -- the 

4 hospital -- the -- excuse me -- that Heritage Hall 

5 knew that this patient was a high risk for fall~. 

6 a What purpose does the chart serve? 

7 A The·chart is a record of everything that 

8 . occurs in a -- in a patient's care while she is in a 

9 facility. 

10 a And does that record have significance? 

1 1 A It has significance because -- when 

12 I attended a course on the legal aspects of nursing, 

13 the one thing the attorney who conducted 

14 MS. DULEY: Objection. 

15 MS. PHARR: Objection; relevance. 

1 6 THE WITNESS: -- if it wasn't in the 

17 chart, it wasn't done. 

18 

19 

20 a 

MS. DULEY: Objection. 

BY MR. STEPHENSON: 

All right.· Do you is that understood 

21 in your -- in your profession, that the chart is 

22 the -- is the real word or that's the official 

23 MS. DULEY: Objection; calls for 
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1 a What kind of symbol do you use for that? 

2 A We just used in our facility green dots. 

3 Some places use stars. In California, we used red 

4 dots. Just different things to -- so it would be a 

5 simple -- it would just be a check to the staff that 

6 the patient was a risk patient for falls. 

7 Q And that's something that the people kne 

8 about internally as a directive·--

9 A It waul d be an internal. It waul d not b 

10 external. 

1 1 a If you know your person that you're cari g 

12 for is apt to fall, do you do anything in providin 

13 some, you know, cushion approach to --

14 MS. DULEY: Objection; leading. 

15 MR. STEPHENSON: to it or not? 

16 Is that ever done? 

17 THE WITNESS: It has b·een done. I did n, t 

18 do it myself. I -- there is things in the 

19 literature that says you can put some cushions on 

20 the floor. It would depend on the facility and th 

21 space allotted. 

22 a Do you have an opinion as to whether or 

23 not the record shows that there was a need to 
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1 home setting, tend to become more dysfunctional 

2 mentally once the sun sets. 

3 Those -- if this patient was wandering at 

4 night, it would have been my practice to bring the 

5 patient out to where I could see her and try 

6 to -- give her things to do while she was awake so 

7 that she -- be it something to read, just something 

8 to occupy her hands. 

9 a In terms of the bed facility itself, do 

10 you have any practice regarding the height of the 

11 beds? 

1 2 A Bed in the low position, bed rails up, bed 

13 alarm on so if the patient was attempting to get out 

14 of bed, the alarm -- there would be a buzz that 

15 would go off. 

16 We also had a simple practice to make 

17 everyone aware that this patient that it would not 

18 be -- unless you were in a facility, you would -- it 

19 would not be something that -- to affect her 

20 privacy, but just a little -- some kind of a symbol 

21 on the door or on the patient's record to let 

22 patient (sic) know that this patient was a high 

23 risk. 
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1 support, and trying. again, because of her altered 

2 mental status, trying to -- to keep reorienting to 

3 her to her time and place. 

4 Q With regard to having her in a room by 

5 herself or in some other way to observe her, is 

6 there anything that could have been implemented in 

7 that regard? 

8 A If the patient was getting up out of bed 

9 frequently or getting up out of the chair without 

10 

1 1 

12 

assistance frequently, she could have been moved t[ 

a place where she would be in view of the -- the 

personnel on duty at that time. So that they caul· 

13 see -- be more aware of what she was doing and 

14 assist her if she needed help. 

15 Q Tell me how you go about, you know, that 

16 kind of -- of plan. 

17 A Given the setup, sh~ .could be placed in 

18 any kind of a comfort chair and brought out to the 

19 nurses' station. If she is awake and alert she 

20 was awake rather. 

21 And there is a syndrome called sundowning 

22 syndrome. A lot of elderly patients, particularly 

23 if they are in a setting that is not their usual 
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1 what their needs are, they will get up out of bed or 

2 out of a chair and try to get to the bathroom. 

3 Again, the use of -- she needed to get 

4 around with assistance. She didn't -- she couldn't 

5 ambulate on her own. All of these were clues that 

6 this patient was a high risk for injury in -- be 

7 it -- and it would be -- she would be a high risk 

8 for injury whether she was in a nuraing home or a 

9 hospital. 

10 And every -- my opinion was that they 

11 should have done more to protect her from injuring 

12 herself. 

13 a Do you have an opinion within the realm of 

14 reasonable medical certainty as to some measures 

15 that could have been utilized that were 

16 not apparently were not by Heritage Hall? 

17 A I would have had bed rails up, a bed 

18 alarm, frequent observation, frequent trying to 

19 reorient the patient frequently to the time and the 

20 place, making sure that she was toilet and -- taken 

21 to the toilet as frequently as possible, assisting 

22 her with bathing, anything, particularly, with 

23 ambulation, because she couldn't ambulate without 

ACCURATE STENOTYPISTS, INC. 
0 n cnv AQt:: E:J\TOC:J\V \/TOI'::TMTI\ 'l'ln'ln 

-245-



1 also in evidence. 

2 

3 

4 

5 Q 

MS. PHARR: Objection; hearsay. 

MS. DULEY: Objection; hearsay. 

BY MR. STEPHENSON: 

Mrs. Corrigan, in examining the records 

6 related to Lucille Overton from her admission to 

7 Heritage Hall in January of 1995, until her 

78 

8 discharge, have you formed any opinion regarding t e 

9 care provided, you know, by Heritage Hall in terms 

10 of what her needs were in that facility? 

1 1 A Based on all the information that I was 

12 able to glean both from the chart, it just appears 

13 to me that once the hospital ascertain -- or excus 

14 me the nursing home ascertained that this patie t 

15 was a high risk for fall, they should have 

16 in -- they don't indicate that they implemented 

·17 kind of specifics to prevent the patient from 

18 falling or from harming -- hurting herself. 

19 And there were a number of indications 

20 here, both the altered mental status, the fact tha 

21 the patient was -- was incontinent, that the fact 

22 that the patient -- and frequently when a patient is 

23 incontinent, they -- if they can't relate 
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1 MS. PHARR: Objection; hearsay. 

2 Furthermore, this witness has not been 

3 offered to comment on physicians' notes, physicians' 

4 treatment or any standard of care issues related to 

5 physicians. This is outside the scope of her 

6 designation and outside the scope of her witness 

7 proffer. 

8 MR. STEPHENSON: The 

9 objection -- objection is inappropriate, because the 

10 witness is not testifying about, you know, what 

11 doctors did and what they didn't do. She's only 

12 referring to the records --

13 MS. PHARR: Which are hearsay at this 

14 point. 

15 MR. STEPHENSON: of this person 

16 being -- indicating that Mrs. Overton was seen by 

17 the doctor. 

18 BY MR. STEPHENSON: 

19 a So on that basis, you did review that part 

20 of the 

21 A Yes, I did. 

22 a -- of the document? 

23 MR. STEPHENSON: All right. I offer this 
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1 Yes, I have. 

2 a Do you -- can you describe what that is? 

3 A Yes. They are the doctors' progress 

4 notes. 

5 a Does that form part of the medical reco ds 

6 of Lucille Overton? 

7 A Yes, it does. 

8 a And in your setting, do you have the 

9 medical record that's campi 1 ed of nurses' notes, 

10 doctors' notes and all other matters that 

11 are that are obtained that form the total reco d? 

12 A Yes. 

13 a And you review this as part of the total 

14 record? 

15 A Yes. 

1 6 a Do you find any entries there that -- that 

17 tie into the nurses' notes ·about the incident and 

18 when the incidents occurred as reflected in the 

19 notes; namely, on January 20th and January 21st? 

20 A As stated in the nurses' notes and then 

21 repeated in the Heritage -- in the physicians' 

22 progress notes, the patient was seen by a 

23 physician --
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1 MR. STEPHENSON: I also offer into 

2 evidence the nurses' notes. I don't think we're 

3 finished with them, but --

4 MS. PHARR: Objection; hearsay. 

5 MS. DULEY: I would object to the previous 

6 document coming in. 

7 MR. STEPHENSON: Ten. 

8 (Opposing counsel are reviewing the 

9 documents.) 

10 (Plaintiff's Exhibit No. 10 was previously 

1 1 marked for Identification.) 

12 MS. PHARR: Can we go off the record for a 

13 minute? 

14 THE VIDEOGRAPHER: We're going off the 

15 record. The time approximately, 12:00, o'clock. 

16 (Discussion was held off the record.) 

17 THE VIDEOGRAPHER: Okay. We're back on 

18 the video record. The time approximately 12:02. 

19 BY MR. STEPHENSON: 

20 Q Mrs. Corrigan. I will show you now what 

21 has been marked as plaintiff's exhibit ten and ask 

22 you if you have seen that document. 

23 A {Witness is reviewing the document.) 
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1 MS. DULEY: Objection. 

2 MR. STEPHENSON: My question is: What the 

3 document states I not I you know I what is this 

4 witness' determination of the accuracy of the 

5 statements. 

6 BY MR. STEPHENSON: 

7 a But you are relying on the authenticity, I 

8 take ·it, of the record when you review the record 

9 and refer to it? 

1 0 A That's correct. 

1 1 a Assuming that the records maintained by 

12 Heritage Hall had some accuracy, in fact, waul d t is 

13 be significant to you in terms of forming an opinion 

14 as to whether or not Mrs. Overton was receiving 

15 adequate care? 

16 A It just stated that she had complained of 

1 7 pain ; n her hip - -
1 8 MS. PHARR: Objection; hearsay. 

1 9 THE WITNESS: -- and leg. 

20 BY MR. STEPHENSON: 

21 a With regard to the entirety of the 

22 records - - and before I pose that question, 1 et m 

23 have you also refer to plaintiff's exhibit ten. 
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1 record, the care of plan. 

2 a Is that a 

3 A The record doesn't I initiate the 

4 care I would initiate a care plan. And then that 

5 would become a part of the official patient record. 

6 a Is that an ongoing process? 

7 A Yes, it is. 

8 a Mrs. Corrigan, are there entries that 

9 follow the entry that states there was a fall on the 

10 21st of January? 

1 1 A There are several other entries 

12 pursuant to the fact that the patient did 

13 contain -- complained several times --

14 MS. PHARR: Objection; calls for 

15 speculation. 

1 6 THE WITNESS: -- of pain in her left leg 

17 and hip. 

18 BY MR. STEPHENSON: 

1 9 a And you are discerning that from your 

20 examination of this document? 

21 A Yes, I did. 

22 a And the document states that the 

23 MS. PHARR: Objection; hearsay. 
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1 physician and the nursing staff and anyone else who 

2 has any direct input·-- all of the -- anything that 

3 is done for the hospital -- done for a patient goes 

4 into their file. And that file is kept in the 

5 medical records department. 

6 Q And is that regular practice? 

7 A It is. 

8 Q And does that constitute part of the 

9 official record? 

10 A It is. 

1 1 Q And and medical record? 

1 2 A And medical record. 

13 Q What use is made of those records in your 

14 medical care faci 1 it i es? 

15 A My use of a medical record would be as I 

16 stated earlier to review -- if we were doing chart 

17 reviews to assess what the patient was receiving, 

18 the care, according to the hospital's practice. 

19 Q And do those records play a part in what 

20 you do in forming plans of care? 

21 A Oh, the record that goes to the medical 

22 records contains the plans of care. They 

23 are -- they become -- it becomes part of the medic 1 
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1 a In medical settings, are there records 

2 that are maintained as part of medical records? 

3 A Yes, there are. And these are considered 

4 1 egal documents. 

5 MS. DULEY: Objection. She -- is she an 

6 attorney? 

7 MS. PHARR: She is not an attorney. 

8 THE WITNESS: No. I'm sorry. But I 

9 did --

10 MS. DULEY: I -- I object to her saying 

11 what is and is not a 1 egal document. She's not an 

12 attorney. And she's not here to give a legal 

13 opinion. 

1 4 MR. STEPHENSON: All right. 

15 MS. PHARR: And she hasn't been proffered 

16 to do that. 

17 BY MR. STEPHENSON: 

18 Q Mrs. Corrigan, in relation to records of 

19 persons receiving medical care, are there records 

20 that are maintained as official records? 

21 A Yes, there are. 

22 a And -- and they're compiled by -- by whom? 

23 A The patient's record is compiled by the 
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1 patient had fallen. was considered to be in alter d 

2 mental status, that she did have some cognitive 

3 difficulties and still was able to leave the 

4 facility and wander out onto a street in the town of 

5 Blackstone, Virginia, and that there -- and was 

6 found four hours after the fall, the first fall, aut 

7 on the street. 

8 BY MR. STEPHENSON: 

9 a What is the next item that you found to be-

1 0 significant, if you did find one? 

1 1 A That the next day the patient fell agai[. 

And this time, she did complain of pain in her left 12 

13 leg. 

14 a And that's what the record indicates? 

A And that's what th~ record that I revie1ed 

indicated. 

Q Mrs. Corrigan, with regard to records, ire 

there official medical records maintained of -- o 

15 

16 

17 

18 

19 residents in nursing homes? 

20 MS. DULEY: Objection. 

21 MS. PHARR: Objection; calls for 

22 speculation. 

23 BY MR. STEPHENSON: 

ACCURATE STENOTYPISTS, INC. 
D n Rn'l A~~ I=AT~~.O.Y \/T~C::Tt-..ITd ??n~n 

-236-



69 

1 witness to authenticate any documents and that is 

2 just an not a well-taken objection at all. 

3 MS. DULEY: But she is reading from the 

4 documents which assumes that they are in evidence 

5 which they are not. 

6 MR. STEPHENSON: I certainly want her to 

7 take information from the document that provides the 

8 basis for her opinion 

9 MS. PHARR: She can 

10 MR. STEPHENSON: I'm not asking her to 

11 generate the information. I'm asking her to .assume 

12 the information that has been provided to her 

13 is -- is genuine information. 

14 BY MR. STEPHENSON: 

15 a Mrs. Corrigan, would you proceed to -- to 

16 respond to the question that was pending about the 

17 significance of the entry in.the document that 

18 indicated Mrs. Overton was found on the street, you 

19 know, wandering --

20 MS. PHARR: Objection. 

21 MR. STEPHENSON: -- at that time? 

22 MS. PHARR: Objection; hearsay. 

23 THE WITNESS: My opinion is that the 
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1 documents. 

2 MS. DULEY: Uh-huh. 

3 MR. STEPHENSON: And I want to have this 

4 witness not have to verify the information in the 

5 document. And· I'm not asking her to do that. And 

6 none of my questions are having her determine the 

7 accuracy of the documents, but what they show is 

8 very significant to the ·witness expressing her 

9 opinions so --

10 MS. PHARR: Well, Bev, that -- that may 

11 very well be true, but the information contained in 

12 those documents is hearsay. And unless you can 

13 present a witness that will take them out of the 

14 realm of hearsay, they're hearsay. And all this 

15 testimony is hearsay. 

16 You can ask her what her opinions are and 

17 what the basis of her opinions are. But she cannot 

18 testify about what is in these medical records. 

19 That is hearsay. 

20 As an expert witness she is here to give 

21 her opinions, not to authenticate documents that she 

22 cannot authenticate. 

23 MR. STEPHENSON: I'm not asking the 
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1 asked her to do, as to identify --

2 MS. PHARR: That is hearsay. 

3 MR. STEPHENSON: what items in the 

4 document that she found significant in 

5 her -- forming opinions that she has formed. 

6 MS. DULEY: You can ask her, her opi ni ens. 

7 She cannot read the document into evidence. 

8 BY MR. STEPHENSON: 

9 a Well, what is the si gni fi cance of the 

10 entry that she was found wandering outside the 

11 facility 

12 MS. DULEY: Objection; not relevant. 

13 MS. PHARR: Objection; hearsay. 

14 MR. STEPHENSON: Proceed. They're very 

15 relevant. And we have to assume --

16 THE WITNESS: My opinion is 

17 MR. STEPHENSON: Let me stop a moment. 

18 MS. DULEY: Let's stop the record. 

19 MR. STEPHENSON: I have the continuing 

20 hearsay objection to documents that have been 

21 provided by Heritage Hall in the discovery process 

22 and have been produced as documents that purported 

23 to be in response to the request for production of 
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2 

3 

4 

5 facility 

6 

7 

MS. DULEY: Objection; not relevant. 

THE WITNESS: -- that this patient -­

MS. DULEY: And hearsay. 

THE WITNESS: -- wandered out of the 

MR. STEPHENSON: Proceed. 

THE WITNESS: at 9:00 o'clock -- she 

66 

8 fell at 5:00. She wandered out of the facility a d 

9 was found on Sixth Street, again, bringing into 

10 question her cognitive state at that time. 

11 The next entry that is a trigger is tha 

12 this patient again fell at 10:00. on the 21st 

1 3 MS. DULEY: I've got a continuing 

14 objection to this witness reading a document 

15 MS. PHARR: Same objection. 

16 MS. DULEY: -- that she did not write. 

17 MR. STEPHENSON: I -- the witness is 

18 testifying pursuant to my question --

1 9 MS. DULEY: No. She is reading the 

20 document. 

21 MR. STEPHENSON: -- what is 

22 significant -- well, she is picking up items that 

23 are contained in the document, which is -- I've 
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1 that comes out is the note about her first fall, 

2 which occurred at 5:10 a.m. on the 20th. 

3 BY MR. STEPHENSON: 

4 a The 20th of January? 

5 A Yes. 

6 a '95? 

7 A Right. That she was -- and it just 

8 d.e s c r i be s where she was - -

9 a May -- may I stop you? 

10 A Yes. 

1 1 a And ask you, you know, how you discern 

12 that that is the time? Is that based on the --

13 A It's based on the entry in the chart, in 

14 the record that I have in front of me. 

15 a And assuming that the entry was made 

16 accurately, you look at the chart to determine, you 

17 know, the time as well as the description of what 

18 occurred? 

19 A The time, the date and the description. 

20 There is a follow-up that she was seen regarding the 

21 fall. at -- by her -- by her physician at that -- on 

22 that date, which was the 20th of January. There is 

23 also a late entry --
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I 

1 that counsel is --

2 MS. PHARR: Can I see that again? 

3 MR. STEPHENSON: -- severely mistaken 

4 in 

5 MS. PHARR: I may be. And 1 et me ref res 

6 my memory. 

7 

8 

9 

I'll withdraw my objection except forth[ 

hearsay objection. 

THE WITNESS: I'm sorry. Could you repe t 

10 the -- ask that question again? 

11 BY MR. STEPHENSON: 

12 a Mrs. Corrigan, with regard to the nurses' 

13 notes that are the subject of exhibit nine, do you 

14 have an opinion with regard to entries in the 

15 nurses' notes covering the period of residence of 

16 Mrs. Overton at Heritage Hall Nursing Home with 

17 re~ard to her condition? 

1 8 A Yes. The admitting note mentions again 

19 that the patient was in alt~red mental status and 

20 that she was incontinent of bowel --

21 MS. DULEY: Objection; hearsay. 

22 THE WITNESS: -- and bladder. It also, s 

23 you go through the -- the record, the next thing 
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1 MS. DULEY: Objection. Do you want her to 

2 read the documents or do they speak for themselves? 

3 MR. STEPHENSON: I will allow the document 

4 to speak for itself. 

5 BY MR. STEPHENSON: 

6 Q But as you have found entries in the 

7 document that are significant to you, I ask you 

8 whether you have an opinion or not as to whether or 

9 not there are significant references in the 

10 document? 

1 1 MS. PHARR: Objection. This witness was 

12 not proffered as anything other than a nursing care 

13 specialist. She was not proffered to give any 

14 opinions based on any doctors' progress notes. 

15 Therefore, this is outside of the scope of her 

16 proffer and outside the scope of her designation. 

17 THE WITNESS: I'm not looking at 

18 MR. STEPHENSON: Counsel, she is not 

19 examining for your information --

20 ·THE WITNESS: looking at doctors' 

21 MR. STEPHENSON: -- let me respond. 

22 -- doctors' progress notes. She is 

23 examining nurses· notes that are this exhibit so 
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1 has been marked as plaintiff's exhibit number nine. 
! 

2 And I represent to you that this sequence of 

3 documents is labeled nurses' notes under the 

4 Heritage Hall 1 abel, beginning with the date of 

5 1-4-95 and with the last date being 1-31-95. 

6 I represent to you that these are 

7 documents that were produced in the course of thi 

8 1 i t i gat i on b-y Her i tag e H a 1 1 , the defendant . And 

9 want you to assume that they were, you know, 

10 produced as records of Lucille Overton as she was a 

11 resident in the nursing home of Heritage Hall during 

12 that period and ask you if you have -- ask you 

13 whether or not you have seen this document and 

14 it's 

15 A (Witness is reviewing the document.) 

16 Yes, I have. 

17 a And tell me what is contained in the 

18 document. 

19 

20 

21 

22 

23 

MS. PHARR: Objection; hearsay. 

THE WITNESS: This document contains an 

admission note. And then daily notations on vari~us 

shifts, talking about her mental status, her -- w at 

some of her vital signs if --
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1 THE WITNESS: The sig~ificance is 

2 that the patient was a risk patient 

3 that -- this -- basically, what this does to me is, 

4 it bolsters· the risk assessment for falls, because 

5 she has now fal 1 en on the 20th. and then she 

6 now and then she fell again on the 21st. 

7 So it just is a further indication that 

8 this patient was at a high risk for falls. 

9 BY MR. STEPHENSON: 

10 a And that she had in fact 

1 1 A And that she had in fact fallen. 

12 Q -- fallen? 

13 MR. STEPHENSON: I offer this in evidence. 

14 MS. PHARR: Objection; hearsay. 

15 MS. DULEY: Object to hearsay. 

16 MR. STEPHENSON: This is the nurses' 

17 notes. 

18 (Plaintiff's Exhibit No. 9 was previously 

19 marked for Identification.) 

20 {Opposing counsel are reviewing the 

21 documents.) 

22 BY MR. STEPHENSON: 

23 Q Mrs. Corrigan, I wi 11 show you now what 
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1 a Okay. 

2 A And -- so I -- so I trust the 

3 record 

4 a Okay. 

5 A -- I don't trust the record. 

6 a That's fine. 

7 Mrs. Overton's first complaint of hip pa n 

8 was not until January 31st. isn't that correct? 

9 A I have no idea. She had pain after the 

10 fall. 

1 1 a Doctor, do you -- can you show me in the 

12 record any -- any complaint of hip pain prior to 

13 January 31st, 1995? 

14 Take your time. 

15 Can you show me anywhere prior to 

16 January 31st? 

17 A I think it's not worth answering really. 

18 a Okay. Because -- it's nowhere in the 

19 document. 

20 A Where did the fracture come from on the 

21 31st, out of the clear sky while she was lying on 

22 the bed? 

23 MR. NEWSOME: I move to strike. 
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1 BY MR. NEWSOME: 

2 a Doctor, you --

3 A I think it's in the record, but whatever. 

4 a Well' Doctor I you keep stating 

5 that that Mrs. Overton was bedridden and that she 

6 couldn't do anything --

7 A After the fal 1. 

8 a -- from the time of those falls. Well, 

9 Doctor 

1 0 A After the fall. 

1 1 a -- if you look at -- isn't it true that on 

12 January 25th, 1995, Mrs. Overton was alert? She was 

13 up in her wheelchair, isn't that true? 

14 A If it's in the record. 

15 a Okay. Isn't it true that as late as 

16 January 28th, 1995, Mrs. Overton was alert. She was 

17 up in a wheelchair, is. that correct? 

18 A What is this all going to prove? 

1 9 a Isn't that true, Doctor? 

20 A If it's ; n the record, but what's 

21 a 11 what difference does it make? A diagnosis 

22 was missed - -

23 Q Doctor 
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1 

2 

A 

a 

-- of a broken hip, was missed. 

Doctor, isn't it true that as late as 

3 January 29th, 1995, Mrs. Overton was alert, up in a 

4 wheelchair, rolling herself around? 

5 MR. Stephenson: Objection. Where -- sho 

6 him where that is. 

7 BY MR. NEWSOME: 

8 a Isn't that true? 

9 Do you want to see it, Doctor? 

10 It's in the medical records --

1 1 MR. Stephenson: No. Show me where it is 

12 MR. NEWSOME: January 29th, 1995, at 

13 0800, alert, up in wheelchair, rolling self around. 

14 BY MR. NEWSOME: 

15 Q 

1 6 A 

17 a 

Isn't that what the record states, Doctor 

It doesn't mean a thing to me. 

It doesn't mean a thirig ·to you. 

18 And it states that there was no distress 

19 noted, isn't that correct? 

20 MR. Stephenson: No. Show him where 

21 that--

22 BY MR. NEWSOME: 

23 a Isn't that correct, Doctor? 
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1 A Say what? 

2 a And it states, no distress noted, on 

3 January 29th, 1995, that's what it shows, isn't that 

4 correct? 

5 A Yeah. There are all kinds of things that 

6 show and not show. 

7 a And in fact, Doctor, it states that on the 

8 2 9 t h J ·a n u a r y 2 9 t h , 1 9 9 5 I M r s . 0 v e r t o n a t e 

9 one-hundred percent of her breakfast and she drank 

10 all of her liquids, isn't that correct? 

1 1 A If it's in the record. 

12 a And it states that also on January 29th, 

13 that she ate one-hundred percent of her lunch and 

14 that she drank al 1 of her 1 i qui ds I isn't that 

15 correct? 

16 A If you say so or the record say so. 

17 a Okay. Doctor 

18 A Where did this bright, young intern come 

19 from that 

20 a Doctor 

21 A -- immediately after examining her ordered 

22 an X-ray? 

23 MR. NEWSOME: I move to strike this 
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1 doctor's testimony. 

2 THE WITNESS: Yes, I believe that. 

3 MR. Stephenson: Okay. Just answer his 

4 questions. 

5 MR. NEWSOME: 

6 a Doctor, you -- you've -- you've, at least, 

7 attempted to give some testimony regarding 

8 causation. Isn't it true that you have no training 

9 as an orthopedic surgeon? 

1 0 A (No response.) 

1 1 a Isn't that true, Doctor? 

12 A That's true. 

13 a Okay. Isn't it true you have no 

14 certification whatsoever as an orthopedic surgeon? 

15 A You know what you suffer from --
16 a Is that true, Doctor? 

17 A do you know what you suffer from --
18 MR. Stephenson: No. 

19 THE WITNESS: you suffer from the 

20 Wizard of Oz syndrome. You have to have a paper o 

21 the wall to know what you are doing. That causes 

22 the people and the patients to rising medical costs 

23 that they cannot afford. 
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1 I have treated hundreds of broken bones 

2 over the years in the emergency department. 

3 And ·· and I need a paper on the wall to prove that 

4 I'm competent to do that? 

5 BY MR. NEWSOME: 

6 a Doctor, isn't it true·that you have no 

7 certification ·-

8 A That's absolutely true. 

9 a -- whatsoever --

10 A That's absolutely true. 

1 1 a -- as an orthopedic surgeon? 

12 A Yeah. 

13 MR. Stephenson: Objection. He's not 

14 proffering himself as an orthopedic surgeon. 

15 BY MR. NEWSOME: 

16 a Isn't it true, Doctor, that you have not 

17 performed a hip prosthesis in your career? 

18 A Oh, come on. What a stupid question is 

19 that? 

20 a Is that true, Doctor? 

21 MR. Stephenson: We we'll so stipulate. 

22 MR. NEWSOME: Well, look-- look, I'm 

23 doing my examination here. 
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1 

2 a 

BY MR. NEWSOME: 

Isn't it true, Dr. Lei del meyer, that 

3 you've never performed --

4 A I do know surgery. 

5 a You do know surgery? 

6 A . That's right. 

I 

7i0 

7 a And Dr. Leidelmeyer, isn't it true that a 

8 physician complies with the standard of care if th 

9 physician performs -- strike that. 

10 After a nursing home patient falls, isn' 

11 it true that a physician complies with the standar 

12 of care, if the physician performs an examination 

13 that includes flexion and extension of the knee? 

1 4 A It wasn't done after the fall. It wasn' 

15 done after the fall. There is nothing in the reco d 

16 that it was done. 

17 a Doctor --

1 8 A Five days later. 

19 a Doctor, assume for me that a nursing hom 

20 patient 

21 A I don't assume anything. 

22 a Doctor, for purposes of this question --

23 A No. 
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1 a Doctor, let me ask you this -· 

2 MR. Stephenson: Let him ask you the 

3 question. 

4 BY MR. NEWSOME: 

5 a If Dr. Fowler had performed an examination 

6 that included flexion and extension of the knee 

7 fallowing the second fal 1, waul d that ·- waul dn 't 

8 that have complied with the standard of care? 

9 A No. 

10 a That wouldn't have complied with the 

11 standard of care? 

1 2 A No. 

13 a Well, Doctor, let's-- let's just look at 

14 your deposition 

15 A I wouldn't dare to flexion, even if I 

16 think there is a fractured hip. 

17 a You wouldn't? 

18 A No. 

19 a Okay. Wel 1, 1 et' s - · 1 et' s just 1 oak and 

20 see what what you said in your sworn testimony 

21 during your deposition, page 121, line 14: 

22 "QUESTION: What examination should have 

23 been performed on that occasion? 
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1 11 ANSWER: She would have been lying on 

2 bed, all covers should have been removed -- I mean, 

3 blankets, sheets, whatever. And they waul d have 

4 1 coked at the 1 egs. And they waul d have seen it if 

5 it was broken. 

6 "But then you could have just slightly 

7 tried to rotate the leg back" 

8 A Correct. 

9 Q "And the patient would have said if it had 

10 been broken." 

11 That's what you said should have been 

12 done. 

13 A It has nothing to do with the knee. 

14 Q Well, we've admitted-- we've already 

15 established, Doctor, haven't we --

A 

17 Q -- that if' .you -- if you bend and --

18 A No. Not at all. 

19 a -- extend the knee 

20 A No .. Absolutely not. 

21 a -- that you would expect to get some hip 

22 pain. 

23 A Not if I expect -- suspect a fractured 
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1 hip. I wouldn't flex that knee for anything. 

2 Q But you would bend her leg back, is that 

3 correct? 

4 A No. No. Absolutely not. 

5 MR. Stephenson: Objection. That's not 

6 his testimony. 

7 THE WITNESS: I have examined hundreds of 

8 fractured knee -- hips. I would not bend the knee. 

9 I can rotate the straight -- straighten leg, but not 

10 flex the knee. (Indicating.) 

1 1 BY MR. NEWSOME: 

12 a Oh, okay. 

13 Well, Doctor, you were recently terminated 

14 from your job at the Fairfax County Health 

15 Department, isn't that right? 

16 A No. No. 

17 a It's not true. Well, Doctor, let's look 

18 at your 

1 9 A Yes. Yes , I was -- but I was not 

20 terminated. The ·program had changed. 

21 a Well, Doctor, let's look at your sworn 

22 testimony again. We seem to have a problem with you 

23 telling the truth today. 
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1 MR. Stephenson: Objection. 

2 MR. NEWSOME: Right. 

3 MR. Stephenson: That's absolutely 

4 unfounded. 

5 BY MR. NEWSOME: 

6 a Page 158 of your sworn testimony, line 1 

7 "QUESTION: You were terminated, isn't 

8 that correct? 

9 "ANSWER: That's right." 

10 That was your sworn testimony. 

1 1 A No. No. No. That was not my testimony 

12 Because the program was changed ·and -- and -- and 

13 the job -- the job was terminated. 

14 MR. Stephenson: Counsel, if you read on 

15 I think he clearly explained that --

16 

17 

MR. NEWSOME: I would say, look-­

MR. Stephenson: -- in the -- in the 

18 deposition, so you are selecting that and then he 

19 went on to --

20 MR. NEWSOME: I just -- move to strike. 

21 Counsel, he's answering questions. 

22 M R . S t e p h e n s o n : We 1 1 '· t h e n 

7:4 

23 MR. NEWSOME: His testimony is what it i . 
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1 BY MR. NEWSOME: 

2 a And Doctor --

3 MR. Stephenson: Then put the whole 

4 deposition testimony --

5 MR. NEWSOME: You're being --

6 MR. Stephenson: in regarding that 

7 subject into the record then. 

8 MR. NEWSOME: · Excuse me, Counsel. Excuse 

9 me. 

10 BY MR. NEWSOME: 

1 1 a And Dr. Leidelmeyer, you're being paid 

12 $500 an hour for your testimony here today, isn't 

13 that right? 

14 A If you pay me. I'm sure it's going to be 

15 pulling teeth. But if you pay me, then it's $500 an 

16 hour. 

17 a You're being paid $500 for the testimony 

18 you're giving today? 

19 A I haven't seen a check yet. 

20 a Is that correct? 

21 A Yes. 

22 MR. NEWSOME: I have no more questions for 

23 this witness. 
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1 MR. Stephenson: Dr. Lei del meyer --

2 MS. DULEY: Bev, I briefly have a couple 

3 questions. 

4 MR. Stephenson: Oh, excuse me. 

5 I was acting on your saying you didn't 

6 intend to ask any. 

7 BY MS. DULEY: 

8 a Mrs. Overton had a respiratory infection 

9 from January 25th to January 31st, correct? 

10 A That's what I said. She was 

11 deteriorating, yes. 

1 2 a Okay. So the respiratory infection had 

13 nothing to do with the broken hip, correct? 

14 A I don't say -- she was bedridden 

15 and because of -- of circulatory problems in 

16 a -- in debilitated patients pneumonia is a very 

17 common complication. 

1 8 Q So with the respiratory infection, you 

19 waul d expect her not to feel good, correct? 

20 A It's up to her. 

21 Q You would --

I 

76 
I 

22 A She was debilitated. You cannot trust her 

23 statements. 
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1 a She was prescribed antibiotics for the 

2 respiratory infection, correct? 

3 A If the record says so. 

4 a She had a cough that was positive for dark 

5 yellowish sputum, correct? 

6 A Sputum, yes. 

7 a Sputum. 

8 MS. DULEY: I don't have any further 

9 questions. 

10 REDIRECT EXAMINATION 

11 BY MR. Stephenson: 

12 a Following up on that, Dr. Leidelmeyer, if 

13 a patient is generally lying in bed following a 

14 fracture, is the respiratory infection one of the 

15 complications that can occur? 

1 6 A Very well possible. With poor 

17 circulation, people -- debilitated patients lying in 

18 bed, pulmonary problems are very common. 

1 9 a And is a part of the -- the deterioration? 

20 A Oh, absolutely. 

21 Q I want to direct your attention now to 

22 exhibit 15 and the nurses' notes on the -- the 20th 

23 and directing your attention to the note on the 
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1 21st. Is there any entry related to whether or not 

2 there was a complaint of pain? 

3 A Leg pain -- left leg pain. 

4 MS. DULEY: Objection. 

5 THE WITNESS: Hearsay -- hearsay this 

6 time? 

7 MR. Stephenson: No. Now, Doctor, it's 

8 all right. Just answer my questions. 

9 THE WITNESS: Oh. Okay. 

10 BY MR. Stephenson: 

1 1 a I want you -- and do you note the time on 

12 the record that that occurred? 

13 MS. DULEY: Objection. 

14 BY MR. Stephenson: 

15 a Can that -- can you tell from that -- on 

16 the 21st? 

17 A 9:05, the 21st. 

18 a Now, I want you to look at another entry 

19 on the 21st. And I point to that one. And 

20 is ~- that entry was made at what time? 

21 A 1450. 

22 MS. DULEY: Continuing objection. He 

23 cannot read from the medical record. 
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1 BY MR. Stephenson: 

2 a All right. Is there some entry on --

3 A Complaining of left-sided pain. 

4 MS. DULEY: Objection. 

5 BY MR. Stephenson: 

6 a I direct your attention to an entry on the 

7 22nd of January. 

8 ·A Complaining of left leg pain 

9 MS. DULEY: Continuing objection. He 

10 cannot 

1 1 THE WITNESS: -- the 22nd. 

12 MS. DULEY: -- excuse me. I would like to 

13 get my objection on the record. 

14 It is hearsay. He cannot read from the 

15 record. 

1 6 MR. Stephenson: All right. 

17 THE WITNESS: Which part of the.record is 

18 hearsay? 

1 9 MR. Stephenson: Let me -- no. Let 

20 me -- that's -- all right. Let me respond to that. 

21 Counsel, this is proper redirect 

22 examination on the inquiry made of the witness 

23 regarding, do you find any entries related to her 
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1 having complained of pain or there being pain, any 

2 pain association --

3 MR. NEWSOME: Well, let me-- let me 

4 just -- just -- I make an objection. This is 

5 improper redirect. 

I 

80 

6 The issue was whether or not there was a y 

7 entry in the record of any left hip pain prior to 

8 January 31st, 1995. And that was the question. 

9 The question -- the issues that you're 

10 getting into were not really dealt with in the 

11 direct. This is improper redirect. 

12 If you find anywhere where there is 

13 an -- a complaint of left hip pain prior to the 

1 4 31 s t , I we u 1 d a p pre cia t e it if your -- if Mr. - - if' 

15 Dr. Leidelmeyer could show it to us. 

1 6 MR. Stephenson: That's what I'm trying to 

17 elicit from him. 

1 8 MR. NEWSOME: Well, show me left hip pain. 

19 BY MR. Stephenson: 

20 Q Dr. Leidelmeyer, when you -- how do you 

21 describe the pain associated with a broken hip? 

22 A It can be all over the 1 eg. 

23 Q And is a -- left leg pain consistent with 

ACCURATE STENOTYPISTS, INC. 
n 1'\ nf"''V A Ot: Cl\ Tr'lCI\V \/Tnf"'Tt.IT 1\ ,,1'\.,rt 

-365-



81 

1 a manifestation of pain 

2 A Trauma to the left leg, yes. Sure. 

3 a Is that -- do you have an opinion as to 

4 whether or not that would indicate to you some 

5 problem with -- with the hip? 

6 A As I said --

7 MR. NEWSOME: Excuse me. I'd just object 

8 as this being, again, outside of the scope of this 

9 witness' 

10 THE WITNESS: Can I answer? 

1 1 MR. NEWSOME: Excuse me, Doctor. Excuse 

12 me, Doc. 

13 MR. Stephenson: No. No. Wait unt i 1 he 

14 finishes objecting. 

15 MR. NEWSOME: Again, my objection is, this 

16 is outside the scope of this witness' proffered 

17 testimony. 

18 And it's also outside of the scope 

19 of -- of the -- of the cross-examination. So this 

20 is improper redirect. And I wi 11 move to strike. 

21 BY MR. Stephenson: 

22 Q Would you proceed to answer over his 

23 objection? 
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1 A Repeat the question. 

2 a The question was whether or not you have 

3 an opinion as to the nature of pain that would 

4 emanate from a fractured hip. 

5 MR. NEWSOME: Same objection. 

6 THE WITNESS: Of a debilitated 77-year-ol 

7 after a fall r the pain can be anywhere along the 

8 leg. 

9 BY MR. Stephenson: 

1 0 Q And do you have an op1n1on as to whether a 

notation related to compliant of left leg pain woulJ 1 1 

12 relate to 

13 MR. NEWSOME: Same objection. 

14 THE WITNESS: Yes. Trauma to the 1 eft 

15 leg. 

16 BY MR. Stephenson: 

17 a W i t h regard to t h.e· over a 11 ph y s i c a 1 

18 condition and mental condition of Mrs. Overton as a 

19 patient suffering from a fractured hip resulting 

20 from a fall, do you have an opinion as to whether or 

21 not the patient would have the capability of fully 

22 expressing the manifestations of pain? 

23 MR. NEWSOME: I would just object 
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1 THE WITNESS: I doubt it. 

2 MR. NEWSOME: ·· object as to it being 

3 outside of the scope of the testimony. 

4 

5 

6 

7 

a 
A 

THE WITNESS: I doubt it. 

BY MR. Stephenson: 

If you 

I think she ·- she already from the 

83 

8 initial transfer -- she was transferred because she 

9 was mentally and physically not capable to function 

10 properly. 

1 1 THE WITNESS: Can I make a phone call? 

12 Is this going to take any longer? 

13 MR. Stephenson: No. No -- just -- we're 

14 about through, Doctor. 

15 BY MR. Stephenson: 

16 a With regard to examination and diagnosis 

17 of person's with fractures, is the treatment after 

18 the discovery of a fracture rendered by surgeons or 

19 rendered by those who examine and care 

20 A It depends on the fracture. A fractured 

21 finger is treated by the -- usually by the one who 

22 finds it. A fractured hip is going to a surgeon. 

23 Most fractured ·- fractures of -- of extremities go 
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1 to orthopedic surgeons. 

2 Fractures of the spine go to 

3 neurosurgeons. 

4 a And is that 

5 A They're all referred out, but minor 

6 fractures can sometimes be taken care of. But they 

7 have to be minor. No. 

8 a But you detect the fractures, and then 

9 send them to the specialist? 

10 A Refer them, yes. 

1 1 If this has happened to the patient at 

12 home, an ambulance waul d have been called. And she 

13 would have gone to the emergency department. 

1 4 a And that's what ultimately was done with 

15 Mrs. Overton? 

1 6 A That's right. Immediately 

17 a When -- well 

18 A -- after the new doctor came. 

19 a All right. 

20 MR. Stephenson: I wanted to offer all th 

21 exhibits marked in evidence. 

22 MR. NEWSOME: And those -- I object as 

23 hearsay. 

ACCURATE STENOTYP!STS, INC. 
n n ni"V AOC: r-ATnr-.1\V \ITt"H""TUT.I\ 1"\1"\1'\"11'\ 

-369-



85 

1 I have a few quick follow-ups. 

2 RECROSS-EXAMINATION 

3 BY MR. NEWSOME: 

4 Q Dr. Lei del meyer, in the record, it's 

5 pretty clear that when Mrs. Overton had a complaint 

6 of 1 eft 1 eg pain, she voiced that complaint to the 

7 nursing staff, isn't that correct? 

8 A I have no idea. 

9 Q You've reviewed the records, haven't you. 

10 Doctor? 

1 1 A Well. that's hearsay you said -- you 

12 repeated it -- the record said that. 

13 Q But Doctor. don't -- isn't it true that 

14 the records reflect that when Mrs. Overton had a 

15 complaint of left knee pain 

16 A Left leg pain. 

17 Q Left knee pain -- left leg pain 

1 8 A Left leg pain. Yeah. You --you 

19 specifically said that your question was referred to 

20 knee and so Mr. Stephenson couldn't ask about the 

21 hip. 

22 Q Doctor 

23 A We are talking about left leg pain. 
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1 a In al 1 due respect, Dr. Lei del meyer --

2 A Yes. Please. 

3 a -- I'd be ·- most appreciate if you would 

4 allow the lawyers to be lawyers and if you would 

5 continue to be a physician, which is why you're here 

6 today. 

7 Doctor, isn't it true that when 

8 Mrs. Overton had complaints of left leg pain, she 

9 voiced those complaints to the nursing home staff? 

1 a A Probably. 

1 1 a Okay. And is it true that on the 31st, 

12 when Mrs. Overton had complaints of left hip pain, 

13 she voiced that to Dr. Damewood, who is a resident? 

14 A I don't know about that. 

1 5 MR. Stephenson: Objection. If you would 

16 refer to that, we would appreciate it. 

17 MR·. NEWSOME: I don't -- I don't need to 

18 do that. I believe my 

19 BY MR. NEWSOME: 

20 a Assume, Doctor, that --

21 A No. 

22 Q Assume, Doctor, that -- that Mrs. Overton 

23 had voiced her left hip pain on the 31st, as she had 
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1 her left leg pain 

2 MR. Stephenson: Objection. That's not 

3 having anything --

4 THE WITNESS: I don't assume anything. 

5 She is confused. 

6 MR. Stephenson: Well, Doctor, wait. 

7 Doctor -- no. 

8 THE WITNESS: He's asking me the 

9 questions. Go ahead. I'm sorry. 

10 MR. Stephenson: I want to state my 

11 objection. Hold it, please. 

12 Object to the inquire as lacking 

13 foundation. 

14 MR. NEWSOME: That's fine, Counsel. 

15 MR. Stephenson: There seems to be no 

16 predicate for, you know. that in terms of any 

17 expression to -- of -- of Mrs. Overton on the 31st. 

18 All right. Go ahead and answer his 

19 question over my objection. 

20 THE WITNESS: I did. 

21 BY MR. NEWSOME: 

22 a Doctor, as you look at January 31st, at 

23 10:00 a.m., it says. "patient complain of pain ... 
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1 And it goes on to say, ~pelvic/left hip area." 

2 Do you see that, Doctor? 

3 Mrs. Overton ·· isn't it true that 

4 Mrs. Overton when she actually had a complaint of 

5 left hip pain on the 31st, actually voiced that 

6 complaint to the physician who •- who actually 

7 examined her on the January 31st, 1995, isn't that 

8 true, Doctor? 

9 A And lo and behold, an old fracture was 

10 found. 

1 1 MR. Stephenson: No ·- if you know. 

12 BY MR. NEWSOME: 

1 3 a Doctor, let me ask you this one more time. 

14 Isn't it true that when Mrs. Overton experienced 

15 left hip pain on the 31st of January, she voiced 

16 that complaint to the physician .who - · 

17 A That's what the record says, yes. 

18 a -· examined her. 

19 Thank you, Doctor. 

20 And Doctor, you're aware that Mrs. Overto 

21 smoked a half-a-pack of cigarettes for 55 years? 

22 Are you aware of that? 

23 A So what? So what? 
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1 a Are you way of that, Doctor? 

2 A No. 

3 a Well, Doctor, let me show you in her 

4 history and physical it states, 11 USed to smoke 

5 half-a-pack a day for 55 years." 

6 A So she did we 1 1 . 

7 a Okay. And then -- you're also aware, 

8 aren't you, Doctor, that the month before, 

9 Mrs. Overton presented to Heritage Hall that she had 

10 suffered respiratory failure following a surgical 

11 procedure? 

12 A If the record says that, that's the way it 

13 was. 

1 4 a So the fact that Mrs. Overton suffered a 

15 respiratory infection while she was at Heritage Hall 

16 is not surprising, isn't that correct? 

17 A Now we know where the fractured hip came 

18 from 

19 a Isn't that correct, Doctor? 

20 A -- from smoking. 

21 a Isn't that correct, Doctor? 

22 A I have no idea really. 

23 MR. NEWSOME: Okay. I have no more 
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1 questions for this witness. 

2 THE WITNESS: Good. 

3 MR. Stephenson: No further questions. 

4 THE VIDEOGRAPHER: That concludes the 

5 deposition. We're going off the record at 

6 approximately 12:04. 

7 (The deposition was concluded at 

8 12:04 o'clock, p.m.) 
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Accurate Stenotypists, Inc. 
Ron Johnson, President 

P. o. Box 485, Fairfax, VA 22030 
Phone: 703-691-0480 

·, 
This deposition is being filed witn.the court and/or 
att~rney who noticed the deposition for the ·following 
reason(s): 

Deponent was given timely notice that the 
deposition was read¥ for signature at our 
office. Deponent d2d not appear, nor did 
we receive a notification that more time was 
needed to accomplish this. (See attached· 
notice to deponent) 

Deponent was sent a copy of the deposition 
to read, sign and return to us. The 
deposition was not returned to u~: 

Deposition was reported/transcribed so near 
the trial date, it.was net possible to give 
the witness ~imely notice to read and sign 
the deposition. 
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Fairfax, Virginia 22030 
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4157 Chain Bridge Road 
Fairfax, VA 22030 

Dr. Leidelmeyer: 
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Re: OVERTON VS. BLACKSTONE, CC OF NOTTOWAY, CL-031 

Your deposition has been transcribed and is ready for reading and signing by you, as 
requested, at our office in Fairfa."< (or if your deposition ·was taken in D.C., it may be read 
and signed there.) 

Read the deposition and make the necessary corrections or changes on the enclosed errata 
sheet -- or on a separate sheet. Please do not write on the original transcript. 

If it is not convenient to come to our office, your attorney may have you read his cppy of 
your deposition, in which case you should complete the errata sheet on the reverse side of this 
letter, sign it, and return it to the above address promptly. It will then be attached to your 
deposition before it is filed as an official court document. A copy of your corrections, if any, 
will be provided to all counsel of record. 

PLEASE CALL THE OFFICE TO MAKE AN APPOINTMENT BEFORE CONITNG TO 
READ YOUR DEPOSITION. 

If we do not hear from you in 21 days of the date hereon (or three days before the trial date, 
whichever occurs first), the unsigned original transcript with a copy of this letter attached will 
be filed with the court at this time. 

Your prompt attention to this is requested. 
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AFFIDAVIT OF DEPONENT 

I have read the foregoing pages, which 

contain a correct transcript of the answers made by me to 

the questions therein recorded. 

REINALD LEIDELMEYER, M.D. 

Subscribed and sworn to before me this 

day of ---------------------' 2001, in 

Notary Public in and for the 

of 

My Commission Expires: 
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CERTIFICATE OF NOTARY PUBLIC 

I. Sandra J. Martin, the officer before whim the 

foregoing deposition was taken, do hereby certify th t the 

witness whose testimony appears in the foregoing 

deposition was duly sworn by me; that the testimony f 

said witness was taken by me by machine shorthand an 

thereafter reduced to typewriting by myself; that sal"d 

deposition is a true record of the testimony given br said 

witness; that I am neither counsel for, related to nor 
I I 

employed by any of the parties to the action in which this 

deposition was taken; and further, that I am not a 

relative or employee of any attorney or counsel employed 

by the parties hereto, nor financially or otherwise 

interested in the outcome of the action. 

My Commission Expires: 
May 31, 2004 
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SUBPOENA FOR WITNESS (CIVIL)-
A TTQ Rl~EY ISSUED VA CODE§§ 8.01-407, 16.1·265; Supreme Cowt Rules l :4~ 4:5; 

Commonwealth of Virginia 

Case No.: CL-031 

HEARING DATE AND TI~IE 

County of Nottoway Circuit Court, P.O. Box 25, Nottoway, Virginia 

Estate of Lucille P. Overton v. Blackstone Family Practice, Inc., eta!. 

You are commanded to summon 

Paul E. Evans, M.D. 
3 10 1\IIaxwell Lane 
Newport News, VA 23606 

TO the person summoned: You are commanded to appear 

0 in the Circuit Court ofNottoway County 

0 at 328 W. Courthouse Road, Nottoway, Virginia 

on 1\lfay 18, 2001 at 9:00 A.l\t!. to testify in the above-named case. 

This subpoena is issued by the attorney for and on behalf of Charles I. Rosenbaum, M.D. 

Kelvin Newsome, Esquire (VSB: 34478) 
S. Elizabeth Pharr, Esquire (VSB: 44439) 
707 East Main Street, 11th Floor 
Richmond, VA 23219 (804) 783-7536) 

.................... Q.~.J-~ .. J.O. .. l .................................................................... .. 
DATE ISSUED 

Notice to Recipient: See oage two for further information. 

NATURE OF ATIORNEY 

RETURN OF SERVICE (see page two of this form) 
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TO the person summoned: 
If you are served with this subpoena less than 5 calendar days before your appearance is required, the 

court may, after considering all of the circumstances, refuse to enforce the subpoena for lack of ade~uate 
notice. If you are served with this subpoena less than 5 calendar days before your appearance is 
required, you may wish to contact the attorney who issued this subpoena and the clerk of court. 

TO the person authorized to serve this process: Upon execution, the return of this process shall be 
made to the clerk of court. I 

NAlviE: ................................................................................................................ ~ .......................................................................................................................... . 

ADDRESS: ................................................................................................................................................................................................................................. . 

o·· .. r;£its.oNAL .. siii{vic.£ ........ , .. !~i~ ............................................................................................................................................................... [ ......... . 
No ...................................................................................................................................................................... . 

Being unable to make personal service, a copy was delivered in the .following manner: 

D Delivered to family member (not temporary sojourner or guest) age 16 or older at usual place of 
abode of party named above after giving information of its purport. List name, age of recipielt, 
and relation of recipient to party named above: 

D ::::~~;~~i:~~t~i~bi~~~:~it~i::~;ii~i~i~;~;~~~i;~~fi~i~~):~i:::~~~:;~~:~;:~~~~~::~;~~~:::;::~~de, 
D not found 1 . ................................................................................................................................ , Shenff 

t-----------1 

By ......................................................................................................................... , Deputy Sheriff 
DATE 
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CERTIFICATE OF COUNSEL 

I, S. Elizabeth Pharr, Esquire, counsel for Charles I. Rosenbaum. M.D., hereby certify 

that a copy of the foregoing subpoena for witness was mailed to B. G. Stephenson, Esquire, Inns of 

Court, 4157 Chain Bridge Road, Fairfax, Virginia 22030, counsel of record for plaintiff and 

Lisa Kent Duley, Esquire, Denton & Fiscella, 6630 \V. Broad Street, Suite 290, Richmond, Virginia 

23230 counsel of record for co-defendant HCNIF Corporation, on the· 30th day of April, 2001. 

ei~OF~ 
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~lain tiff: 
)efendant: 
ierve: 

:on tact: 

Witness Subpoena 

The ~larston Agency, Inc. 
P. 0. Box 29940 

Riclunond, VA 23242 
(800) 308·7790. (804) 784-0111 (Richmond) 

Estate of Lucille P. Ovenon 

Blackstone Family Practice, Inc., et al 

Paul E. Evans, lVID 
31 0 ivlaxwell Lane 

Newport News, VA 23606 
LeClaire Ryan, PC 
707 East ivlain Street 
11th Floor 
Richmond, VA 23219 

RETUR.J.~ ON SERVICE 
Court: Nottoway Circuit Coun 

Case: CL-031 

Return Date: 5/18/01 

Return Time: 09:00 ~\1 

Phone: 7577832003 

Type(s) of '\Vrits 

Witness/Defendant Paul E. Evans, MD was serv~d according to law, as indicated below: 
( ) By delivering a copy of the above described process in writing to him/her in person. 

51 2/01 

( R205~35 ) 

( ) Being unable to make personal service and not fmding the above mentioned person at his/her usual place of abode by delivering a 
copy of the said process and giving information of it's purport at his usual place of abode to wHo is 
member of his/her family and is the of the above mentioned person, other than a temporary sojo~1er or 
guest, and who is the age of 16 years or older. 

~ing unable to make a personal service and not fmding the above. mentioned person at his/her usual place of abode nor any 
member of his/her family the age of 16 years or older at said abode by posting a copy of such process at the front door or at such 
other door as appears to be the main entrance of such place of abode. I 

( ) At usual place of business or employment during business hours, by delivering the above specified paper(s) and giving informatio 
of it's purport to the person found there in charge of such business or place of employment. Name of person I found in charge: See 
Remarks 

( ) Copy mailed to judgement debtor on the date below after serving the garnishee unless a different date is shown below. 
( ) Certified Mail 
( ) Not found 
( ) Served on Secretary of the Commonwealth 

I, ~4<;1 £ .d~ ~ hereby certify under penalty of perjury that I ain over the age of 18 and not a party 
or otherwise interested in the subject matter in controversy. 

Served Date: ..S:. f/- C) / Served Time: _ ___..· /_~rJ_,;J..,. __ _ 

.??~--~ 
Signature of Proce'ss Server 

Notarv 1 }_ ~ 
State of: V\fJ County/Ci\v of: ........ ~------"'---=-------~-

!, the undersigned, a Notary Public in and for the above·mentioned jurisdiction, hereby ce~fy that before me ajpeared the Proce' s 
Server, ~r oa~ Dled that s:rvice was made as stated above. Sworn and subscribed before me this _Q__ day of 

2'31a3 
Notary Public 

Auth. Attempts: 
-2-

My Commission Expires: 

Order: RR30736 
-3- -4-
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1 Day Rush: No 
·5-

2 Day Rush: No 
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SUBPOENA FOR WITNESS (CIVIL)-
ATTORNEY ISSUED VA. CODE§§ 3.01-407; 16.1·26S;SupremeCourtR.ules 1:4,4:5 

Commonwealth of Virginia 

)._CJO [-OS"· O<i:- 0 2-i{ 

Case No.: ..... ~:::9.~.! .......................................... . 

.f.1A.Y, ...... !.~ ..... ~.9.J ........ .J.Q.~:!?..~ .. g.:.~ · 
HEARING DATE AND TIME 

qQmiTI ... 9J .... ~.QJJ9.~AX .... 9.J.~~Y.J.I .. ~9.~! ....................................... :. .................................................................................................... Court 

328 WEST COURTHOUSE ROAD, NOTTOWAY, VIRGINIA (Box 25, Nottoway, Virginia) .......................................................................................................... ;:r;oR.Ess.aF·c9uR.:.r···· ...................................................................................................... . 

~Y.~~'E9.~.~ .... ~.~~~!:~ ... ~!.. .. ~~~~~~~---~ .. ~ ............................... v./~ ..... ~~~;-~:;9.~~- .. !.~~~ ... ~~~~-~-~~.! .... ~~~ .. :.!. .... ~.~-· al. 
TO THE PERSON AUTHORIZED BYLAW TO SERVE THIS PROCESS: 
You are commanded to summon . 

. Ee.-H..~ ... ::Po.M~y .................... Q/..P.. ....... hk.et::r.dG£. ......... ./d.-A;.L.k ................................. ······················--···· 
{ NAME · 

.. 9.Q .. Q. .............. ?..9..~!J:!: ......... t\.f.! ... ! ... ~ ........ ?.~.~O~}----···--···?..;!Q:1..§. .. ~~./l,p{?~· .. ··· .. ······----·········· .. ······ .. ····· .. 

..... ~.~AG.~.:CO..~ .. ~ .... ; ........ V.. .. J.J?..~ .... r.J.j .. ~ ........ r:: ........ JJA¥·2GO·t: ....... ~ ~-~ .. ?.:.~.cf:. ... .. 
CITY STATE "' F I L ci 0 C"'' ZIP 

•. ,~..., Nottoway 
TO the person summoned: You are commanded to appear Yf7~ C. C._~?!Jrk's /<; 

;, v,_"t_... Ora~,;:; ,.,c:.·:;f 
lK] in the .. NQIIQW.AX ... ~O.Jm.T.X ... Cl~.C:~u;I ...................................................... :::~ .. ~.,:: .. :.;:.~ .... --.. -·r..-..:::;r.: ................................. Court 

• • !•:: r 

•• • •.•• ~: •• • r 

[!] at.. ........... ~.~~ .... ~~~.I ... ~.9.~!.~9.¥.~.; ... ~Q~.! .... ~9.!];9.~~!.~ .... Y.!~~!.~!~ .. : ................................................................................ . 
ADDRESS {DEPOSmON USE (N CIRCUIT COURT ONLY) 

on .... €r?. .. .I..D.P.r.'f. .................................... , MA.Y, ...... J.1. .... ~l at .. lQ.;!2Q.A·m. to testify in the above-named case. 

This subpoena is issued by the attorney for and o~ behalf of 

OVERTON, ESTATE OF LUCILLE P. 
······················································································································································································································································ 

PARTY NAME 

B.G. STEPHENSON 8098 
NAME OF A !TORNEY VIRGINIA STATE BAR NUMBER 

.... ~.!.?..?. .... 9.~!~~~J~g~ ... ?.:Q.@. ............................................... .. 703 591-2470 
OFFICE ADDRESS T£LEPHONE NUMBER OF A ITORNEY 

... .f.~J;~.f.M., .... Y.J.gG.J::.~JA ... f.~.Q.~.Q .......................................... . 
OFFICE ADDRESS 

.... JY.tAY. ........ 1., ...... ~~·~JEo ............................................. . 

Notice to Recipient: See page two for further information. 

RETURN OF SERVICE (see page two of this form) 

FORM DC-&97 7t00 -384-



TO the person summoned: 
If you are served with this subpoena less than 5 calendar days before your appearance is required, the 

:court may, after consi~ering all of the circumstances, refuse to enforce the subpoena for lack ofldequate 
notice. If you are served with this subpoena less than 5 calendar days before your appearance is 
required, you may wish to contact the attorney who issued this subpoena and the clerk of the co rt. 

I 

TO the person authorized to serve this process: Upon execution, the return of this process sh 11 be 
made to the clerk of court. · 

~~ j ~ -~t - \4\\ 
NAME: ..................... ~························· ... .J. ........ ~~~ ............ :\~·~····· .. ·············································:·········, .... , ............................................... . 

ADDRESS: .... ~D..~\1··:$. .. ~.--~~~········: .......... ~~ ................. : ..................................................................................................... .J ............. . 
·········;~~~~!;~~~·······r~t··: .... ~~~~ .......................................................................................................... II ............. . 

No ..... : ....................................................................................................................................................... . 
Being unable to make personal service, a copy was delivered in the following manner: [ 

0 Delivered to family member (not temporary sojourner or guest) age 16 or older at usual plabe of 
abode of party named above after giving information of its purport. List name, age of reci ient, 
and relation of recipient to party named above: 

D bode, 

not found 

... 9 ............... QJ... b -1<. t ~ -r_ D t Sh 'ff y ..................................................... V..~ ................................................ , epu y en 

CERTIFICATE OF COUNSEL 

I, ..... ~ .. :.~.: ..... ~~~~~~~~.?.~ .............................. , counsel for 9.Y.~~~~~.! .... ;~.'E~!!7 ... 9.!. ... ~.~-~-~~~~ .. ,Phereby · ertify 

th fth ~ · · b ~ · mailed, first-class, postage prep id at a copy o e J.Oregotng su poena J.Or Witness was .................................................................................................................... . 
KELVIN NEWSOME I s. ELIZABETH PHARR . OEUVERYMETHOO 

to -~~~ .. -~-~-~-~ ... ~~~ .. -~~~~................................. , counsel of record for .~.~.:.~~~!~ .............................................................. , 

on the ....... ? .. "!:. ............. day of ....... /Y.1~·························· , ................................... 2 
... 0.~······~ 

A~~~ 
B.G. STEPHENSON 

FO~'VI DC-497 7/00 -385-



SUBPOEN.~ FOR WITNESS (CIVIL)-
ATTOR.i~EY ISSUED VA. CODE§§ 3.01-407; 16.1·265; Supreme Court Rules 1:4,4:5 

Corrunonwealth of Virginia 

.. :XXJI- o~ -/.o .. oa~ 
oaa 

Case No.: ..... ~.:Q~J ......................................... . 

M.."-Y 18, 2001 10:00 AM 

HEARING DATE AND TIME 

qQmiTI. ... 9J. .. ~9.1;J.9.N~I .. f.~~f;Y.];I .. f.Q~'f ........................................ · ..................................................................................................... C curt 

~-~~-.. ~~~-~ .... ~.~-~!~?.~~~ ... ~9.~.~ .... ~9.~~~-~~~-~ .... ~.~~9.~.~.E~ ..... J~9.~ .... ~.?..! .... ~9..;E.~~~.¥..! .... Y.!;.~.:i:E.;~J ............................. .. 
AODR.ESS OF COURT . 

~Y-~~~9.~!. .... ~.~~~!~ ... ~~ ... ~~~~~~~ ... ~ .. : ............................... v .//JlmR .... ~~~~-~~9~~-.. ~~~~~- .. ~-~~!~~~-! .... ~.~9 .. :.!. .... :.~ .. al 
TO THE PERSON AUTHORIZED BY LAW TO SERVE THIS PROCESS: 
You are commanded to summon 
LORETTA PARRISH c/o HERITAGE HALL 

900 SOUTH ·MAIN STREET 
NAM.E 

. STREET ADDRESS • ~ 
1 

BLACKSTONE VIRGINIA A\ 8 ~ill /ft.>. 23824 
...................................................................................................................................................................... ~.'O ............ A-...... ~.¢1 ................................ . 

CITY STATE ~""'-"') ~ ~ ZIP 

I~ l1AY200f ~::. 
TO the person summoned: You are commanded to appear ;; ~~it~~~ ~ 

IK] in the .. ~QIIQW.AY. ... ~QJJ.N.U. .... C.J;.RQ~l~ ............................................................... {~}." ...... ~: .. C0':.9!.~r.ls!s ....... ~.r'~~Y............. Court 
.:. :i~ mce , .. ,.1 
~ ... ;. ,:J) -. ·:' :;-· 

[] at.. ........... ~~§ .... ~§.!. ... 9.9.~'!'.~.9.~~-~---~9.~.~ .... ~9~:!9.Y!~!.? .... Y.~~~~~~-~ ........ :·~:~~~~}~~:~:?;~e-~~-:~..--~·~ ................................. . 
ADDRESS (DEPOSITION USE IN CIRCUIT COURT ONLY) 

FRIDAY MAY 18th 10:00 A . . 
on .................................................................... , ........................................... at ..................... m. to testrcy tn the above-named case. 

This subpoena is issued by the attorney for an4 on b~half of 

OVERTON, ESTATE OF LUCILLE P . ........................................................................................................................................ ~ ......................................................................................................... . 
PARTYNAME ' 

B.G. STEPHENSON 8098 
·················································································································· 

NAME OF ATTORNEY VIRGINIA STATE BAR NUMBER 

4157 CHAINBRIDGE ROAD 703 591-2470 
·················································································································· 

OFFICE ADDRESS TELEPHONE NUMBER OF ATTORNEY 

... .f.~J;~f.~., .... Y.l~~~-~l4 ... f.f.Q1Q .......................................... . 
OFFICE ADDRESS 

MAY 7, 2001 

DATE ISSUED 

Notice to Recipient: See page two for further information. 

RETURN OF SERVICE (see page two of this form) 

FORM DC -s97 1100 -386-



TO the person summoned: 
If you are served with this subpoena less than 5 calendar days before your appearance is required, the 
court may, after considering all of the circumstances, refuse to enforce the subpoena for lack of a equate 
notice. If you are served with this subpoena less than 5 calendar days before your appearance is 
required, you may wish to contact the attorney who issued this subpoena and the clerk of the cou 

1

. 

TO the person authorized to serve this process: Upon execution, the return of this process shall ~e 
made to the clerk of court. I 

NAME: ....... Loa.¥. .. :~ ........... ~(~.~ ................. ~.~~\.. .. \\~)\ .............................................................................. ..1. ......... . 

ADDRESS: ........................ ~.~-~ ............ StQ .... ~~\:"0.\.~ ... ~\ ................................................... .1. ......... . 

....................................................................................................................... ~1~~~-~ .... Y:~ .... ~.~·······························-········· 
PERSONAL SERVICE Tel. 

No ............................................................................................................................................................. . 
Being unable to make personal service, a copy was delivered in the following marmer: 

D Delivered to family member (not temporary sojourner or guest) age 16 or older at usual plac of 
abode of party named above after giving information of its purport. List name, age of recipi nt, 
and relation of recipient to party named above: 

D Posted on front door or such other door as appear to be the main entrance of usual place of a ode, 
address li~)ted above. (Other authorized reci ient not found. 

not found ........................ ~L1.! .. \\.w~ .......................................................... ,Sheriff 

··~---~·t\:?1..... by .......... : .......... ~.1 .. ::1..~ ........................................... , Deputy Sheriff 

CERTIFICATE OF COUNSEL 

I, ..... ~.: .. ~.~ ..... ?.~~~~~~~-~~ .............................. , counsel for 2Y.~~~9.~.! .... ~.~.?:'~:!.; ... 9.!. ... ~.~.~!~~~ .. ,Phereby c rtify 

that' a copy of the foregoi~g subpoena for witness was .. ~:?:.~~=~.~ .... ~.~.:.~.~.::.:.~~~.~.? .... P-~.7..~~~:: ... ?..:.:.?..~.' .. ~ .......... . 
KELVIN NEWSOME I s. ELIZABETH PHARR DELIVERY METHOD 

to .~!:':~ ... ~.~.~-~ .... ~~~! ... P.~~~!................................. , counsel of record for .~.~.~~~~~~ .............. : ............................................... , 

·s. G. STEPHENSON 

FOR.'A DC-497 7/00 ·:s 5? -387-



SUBPOENA FOR WITNESS (CIVIL)-

2oor- ot; -to· aa~ 
cc3 

Case No.: ..... q;.:QJl ......................................... . 
ATTORI~EY ISSUED VA. CODE§§ 8.01407; 16.1-265; Supreme Court Rules 1:4,4:.5 

Commonwealth of Virginia .... f.:1.A'f ....... ( ... Q.~ .. ~-~..1 ....... .!.9. .. : .. 9..Q.g.: m. 
HEARING DATE AND TIME 

G9.JlliTI. .. .QI ... ~.9.J.J.9.¥.~X .... ~~~~Y.IL.~9.~! ...................................... ::: .................................................................................................... court 

~~~ .... ~~-~.~ .... ~?.~~~?.~~~ ... ~~~.~ .... ~?.~~~~~!.~ .... ~~~9.~.~.~ ..... J~9.~ .... ~.?..~ .... !:!~.;;~~~.Y..~ .... Y.!;,g,;,~.!.~J ............................. .. 
ADDRESSOFCOURT . 

~Y.~~!.9.~.!. .... ~.~:E~!~ ... 9.!. ... ~~~~~~~ ... ~.~ ............................... v .Jlill.FlR ..... ~~~~.~:!9.~~ ... ~~~! ... ~~9.!.!.~E:.! .... !.~~ .. :.!. .... ~.~ .. al. 
TO THE PERSON AUTHORIZED BYLAW TO SERVE TIDS PROCESS: 
You are commanded to summon . 

.. ~?.:.~ .. N .. J...f.~~ ........ H .. 9..P..~.~.~.~ ....... ~ ....... ~ .... : ......... :l.~ ........ \:f.g;_~JT~.£. ........ HA.k .. ~ .. 
. . . . ' NAME 

... ~Q.O ............ $.o .. ~r..k+ ......... t.1A::.LN ......... §T. .. ~.~.:C ................ o4~ .. 9..E.J9..ll.t;.; ................................................. .. 
• . . . . STREET ADDRESS ~· ·-u A .. (i>/-

.. ~k.OC.k..~:r.:o. .. N£. ...................................................... Y. .. ~~-.! ... N..\ ~~·······1f1r;~g······~~r··~--~--t~.~p···· 
·~ Not~""u·..,, .. __ ,·I 
~:-:::s .U • .iy•, .... y c:·~·.; I 

TO the person summoned: You are commanded to appear ;f.?"' C! C~ C/er!t's :_~.} 
,-.,:·~.., orr··,·. C"· ~ ·: ··!...··"'" ce , ....... ~ . .:' 

[!] in the .. ~QIIQW.AX. ... C.O.I.m.l'.X: .. J!.l.g_g:u.li .................................................... >~l;:l::~., .... -... "t ••• ~~-:\:·:o.~·.::.( ... : ............................. Court 
.. ; ,:_:_,~ ~ ~ .. :~·~-~.;.~.~--~. 

IX] at. ............ ~.~~ .... ~~.!. ... ~9.~!.~Q.¥.~.¥; .... ~9.~.~ .... ~9.!!9.¥.~~.! .... Y.~~~~~!.~ ................................................................................... . 
ADDRESS (DEPOSITION USE IN CIRCUIT COURT ONLY) 

on .... :f.:gJ.:t.:?..A.Y. ................................ , .MAY.. .. ..f.1.1 ... 2P..C...l at .J.9..:.C.O..Q -m. to testify in the above-named case. 

This subpoena is issued by the attorney for and on b~half of 

OVERTON, ESTATE OF LUCILLE P. 
··················································································································································-··································································································· 

PARTY NAME 

B.G. STEPHENSON 8098 
NAME OF A TTOR.NEY VIRGINIA STAtt BAR. llo'UMBER. 

.... ~.!.?..?. .... 9.~J~~.~~.~.g;. ... ?.:Q.~ ............................................... .. 703 591-2470 . ................................................................................................................. . 
OFFICE ADDRESS TELEPHONE Nl.JMBER OF ATTORNEY 

... J~~.f.M., .... Y.l~~l~.!A ... ~.~.Q1Q ......................................... .. 
OFFICE ADDRESS 

.. .MA.':/. ....... ~ .. J ...... ?.:9..9..! ......................................................... .. 
DATE ISSUED 

Notice to Recipient: See page two for further information. 

RETURN OF SERVICE (see page two of this fonn) 

FORM DC-497 7100 -388-



TO the person summoned: 
If you are served with this subpoena less than 5 calendar days before your appearance is required, the 
court may, after considering all of the circumstances, refuse to enforce the subpoena for lack of Jdequate 
notice. If you are served with this subpoena less than 5 calendar days before your appearance is I 

required, you may wish to contact the attorney who issued this subpoena and the clerk of the couh. 
I 

TO the person authorized to serve this process: Upon execution, the return of this process sh In ~e 
made to the clerk of court. 

NAME: ........ tiM~ .. ···\~·:::) .... /~f? .... S\~ ... · ... ~OO"''~~ ... M~~~····J""''''"'''"""''""'""''"'"''""''""I ............ .. 
ADDRESS: ........................... c\: ...................... J.~ ........................... T.J~ ............. \i;.' ............................................................... . 
.............................................................................................. ~ ......................... ,:J2?.~J~ .... ~ .................. ~.~~Y ................................. .. 

PERSONAL SERVICE Tel. 
No ................................................................................................................................................ , ............. . 

Being unable to make personal service, a copy was delivered in the following manner: I 
0 Delivered to family member (not temporary sojourner or guest) age 16 or older at usual place of 

abode of party named above after giving information of its purport. List name, age of reci1ijent, 
and relation of recipient to party named above: 

.......................................................................................................................................................................................................................... 1 ........ . 

o .... ~j~:1~~f~!~~:~~~v~·~~~f~~:u~~J~:;·~·:~~:~~~~~~!~:;~~·;;;;~~ .. ~r·~~~~i .. Pi~~~ .. ~r·rb~de, 
not found ................................ L.~.J! ...... ~... .. ................................................ ,Sheriff 

... 9: .. M.~~)£0.L.... by ................. ~.1 .... :.J~ ............................................. , Deputy Sheriff 

CERTIFICATE OF COUNSEL 

I, ..... ~ .. :.~.: ..... ~!.~~~~~.~.~.............................. , counsel for 9.Y.~~!9.~.! .... ~.~.!~.!.~ ... 9.! ... ~g.~.~!:!:.~.}hereby rrtify 
that a copy of the foregoing subpoena for \Vitness was .. ~::7.~.~=~-~-- .. ~-~.:.~.:.::.:.~~=-~.! .... P.~::.:~~: ... ?..:.:.?.l~.~ .......... . 

KELVIN NEWSOME I s. ELIZABETH PHARR DEUVERYMErnOD I 

to-~~~ ... ~-~-~-~ .. ~~~ ... ~~~~ .................................. , counsel of record for- .?..~.~-~~~~~ .............................................. 

1 

................. , 

on the ........... J.~......... day of ........... t!J..A.'{ .......................... , 1 

B.G. STEPHENSON 

FOR.IIA OC-497 7100 



SUBPOENA FOR WITNESS (CIVIL)-
ATTQ RNEY ISSUED VA. CODE§§ 8.014l7; 16.1·265; Supreme Court Rules 1:4, 4:5 

Corrunonwealth ofVirginia 

~~-o~·io-oav 
co~ 

Case No.: ..... ~:::9.~1 ......................................... . 

MAY 18, 2001 10:00 &'1 

HEARING DATE AND TIME 

~Q~TI .. .9.¥. .. Jf9.~J.Q~~! ... ~.~~9.¥.!::£ ... 9.9.9!! ...................................... :-: .................................................................................................... Court 

~~~ ... :~~~~ .... ~.~~~~?.Y.~~ ... ~~~-~ .... ~~:~~~~!.~ ... ~~~~~-~~~ ..... J~.~~ .. }.?..~ .... ~.9..;.E.~~~Y..~ .... Y.~?:.S.!E.;.~J. ............................. . 
ADDRESS OF COURT . 

~Y.~~!.~.~~ .... ~-~!~~~ ... ~!. ... ~!1.~!~~~ ... ~.~ ............................... v .I Ji1l.1llR ..... ~~-~;.~!9.~~- .. !~~!. ... ~~9~.~-~5:.! .... !.~~S .. :.! ..... ~.~ .. al. 
TO THE PERSON AUTHORIZED BYLAW TO SERVE THIS PROCESS: 
You are commanded to summon 
DORIS COLEMAN c/o HERITAGE HALL 

NAME 
900 SOUTH MAIN STREET .. .......................................................................................................................................................................................................................................................... 

· STREET ADDRESS 

BLACKSTONE . VIRGINIA . ~ \ e, 9 JD flt"'· 23824 .... ci1Y .......................................................................................................... sr.Are .............................. ~-',J ............. * ....... <::&~-............................... Zi?···· 

~~ · . A!AY2DO r '!. .. : 
TO the person summoned: You are commanded to appear . <:"1 F t L ~- 0 . 1 c_' '-i 

~;;;;. Noitoway · · ~ 
[!] in the .. NQIIQW.A¥. ... !;:.9.TmJ.X: ... CJ!l.G:!11I ............... : ...... : ............................... ;~.;~··_9.: . .g1!1J:r1(~ .... , ...................... Court 

~ at. ........... }}§ .... ~~.! ... ~.9.~!.!!Qg~-~ ... ~9.~.? .... ~9.!~g~~~-~ .... Y.!;~~~!:4:~2~::~:.?.~.:.;;:.:~:~~:~ ... ~....... .............. . . ............ .. 
ADDRESS (DEPOSITION USE IN CIRCUIT COURT ONLY) •..• .;:_~ -~··: · ' 

on ...... ~.~P.~! ............................................. , .... ~~ ... ~-~-~-... ~~-~-~..... at .... ~.~.: .. ~.~ ... Am. to testify in the above-named c~e. 

This subpoena is issued by the attorney for and on behalf of 

OVERTON, ESTATE OF LUCILLE P. . .................................................................................................................................................................................................................................................................... 
PARTINAME 

B~G. STEPHENSON 8098 .............................................................. ··················································· -
NAME OF ATTORNEY VIROINtA STATE BAR NUMBER 

.... ~.~.?..7. ... ~~!~~-~~.P..Q; .... ~Q~ ............................................... .. 703 591-2470 
OFFICE ADDRESS TELEPHONE NUMBER OF ATTORNEY 

... .f.A~Kf.~., .... Y.l~~l~:tA ... f.*.Q1Q .......................................... . 
OFFICE ADDRESS 

MAY 7, 2001 

DATE ISSUED 

Notice to Recipient: See page two for further information. 

RETURN OF SERVICE (see page two of this form) 

FORM DC-497 7100 -390-. 



TO the person summoned: · j 
If you are served with this subpoena less than 5 calendar days before your appearance is require , the 
court may, after considering all of the circumstances, refuse to enforce the subpoena for lack of Jdequate 
notice. If you are served with this subpoena less than 5 calendar days before your appearance is I 
required, you may wish to contact the attorney who issued this subpoena and the clerk of the cou!rt. 

I 

TO the person authorized to serve this process: Upori execution, the return of this process sJI ~e 
made to the clerk of court. 

NAME: ..... ~~•••••••••f9.J~~•••••••••~••••••••"••••••••••••oo•••oo•••••••••••••••••••••••••••••••••••••••••••-•••oo••••••••••••••••••••••••••••••••"••••••••••-•••••..l•••••••••••" 
ADDRESS: ......... 9..Q~····:~~·····~-~-~~---~··: ...... ~ ............................................................................................................................ :

1 

............. . 

.................................. ~\~~~ ........... ~ ...... ~.;?.~~-~ ............................................................................................................. .. 
PERSONAL SERVICE Tel. I 

No ............................................................................................................................................................ .. 
Being unable to make perspnal service, a copy was delivered in the following manner: 

.P~l\~~red to~~r (not temporary sojourner or guest) age 16 or older at usual pla e of 
~of party named above after giving information of its purport. List name, age of reci1ient, 
and relation of recipient to party named above: \ 

..... ~'6 ....... ~9.)~~\\ .................... ~.~~~~e .... gr.: .......................................................................................... l ....... .. 
d~ '1QA .......................................................................................................................................................................................................................... 1' ........ .. 

D Posted on front door or such other door as appear to be the main entrance of usual place ofrbode, 
address li~ ted above. Other au tho ·zed. reci ient not found. 

not found ....................... k.! ... 'I: ....... P.i)il~ ....................................................... ,Sheriff 

j--~~~1........ by ........... ~.~ ... ~.].~ ....................................................... , Deputy Sheriff 

CERTIFICATE OF COUNSEL 

I, ..... ~ .. :.~.~ ..... ~~~:~~~~.9.~.............................. , colUlSel for 9.Y.~~!9.~.! .... ~.~.!.:':!~ ... 9.!. ... !:-.~.~.!~!:~ .. ,Phereby , ertify 

that a copy of the foregoing subpoena for witness was .. ~::.~.~=~.~ .... ~.~.~-~.~.:.:~::~.~.?. ... £~.~-~~~= ... ?..:~:.?. ... ~.~ .......... . 
KELVIN NEWSOME I s. ELIZABETH PHARR OWVERYMETHOO 

to -~~~-.. ~-~-~-~ .. ~~! ... ~~~!................................. , counsel of record for -~-~.:.~~~!.~ .............. : ............................................... , 
7th MAY on the .................................... day of...................................................... , ................................ .. 

B.G. STEPHENSON 
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SUBPOENA FOR WITNESS (CIVIL)-
ATTORNEY ISSUED VA CODE§§ 8.01~)7, 16.1·263~ Supreme Court Rules 1:4; ~:S; 
Commonwealth of Virginia 

Case No.: CL-031 

HEA.lUNG DATE AND TllviE 

County ofNottoway Circuit Court, P.O. Box 25, Nottovvay, Virginia 

Estate of Lucille P. Overton v. Blackstone Family Practice, Inc., et a!. 

TO THE PERSON AUTHORIZED BY LA \V TO SERVE THIS PROCESS: 
You are commanded to summon 

John A. Cardea, M.D. 
Medical College of Virginia 
Department of Orthopae.dic Surgery 
1200 East Broad Street 
West Hospital, 9th Floor East Wing 
Richmond, VA 23219 

TO the person summoned: Y au are commanded to appear 

0 in the Circuit Court ofNotto\vay County 

0 at 328 W. Courthouse Road, Nottoway, Virginia 

on May 18, 2001 at 9:00A.M. to testify in the above-named case. 

This subpoena is issued by the attorney for and on behalf of Charles I. Rosenbaum, M.D. 

Kelvin Newsome, Esquire (VSB: 34478) 
S. Elizabeth Pharr, Esquire (VSB:-44439) 
707 East Main Street, 11th Floor 
Richmond, VA 23219 (804) 783-7536) 

..................... Q.~ .. .}..io..JO..J.. ..................................................................... . 
DATE ISSUED 

Notice to Recipient: See page two for further information. 

RETURN OF SERVICE (see page two of this form) 

FORM DC-498 7/00 
(MASTER. PAGE ONE OF TWm -392-



TO the person summoned: 
If you are served with this subpoena less than 5 calendar days before your appearance is requir d, the 

court may, after considering all of the circumstances, refuse to enforce the subpoena for lack of ad~quate 
notice. If you are served with this subpoena less than 5 calendar days before your appearance is 
required, you may wish to contact the attorney who issued this subpoena and the clerk of court. 

TO the person authorized to serve this process: Upon execution, the return of this process shalllbe 
made to the clerk of court. 

NAME: ............................................................................................................................................................................................................................... L ......... . 
ADDRESS: ................................................................................................................................................................................................................................ .. 

··························································································•····································································································································································· 
D PERSONAL SERVICE I Tel. 

No ...................................................................................................................................................................... . 
Being unable to make personal service, a copy was delivered in the following manner: I 

0 Delivered to family member (not temporary sojourner or guest) age 16 or older at usual place of 
abode of party named above after giving information of its purport. List name, age of recipier1 t, 
and relation of recipient to party named above: 

........................................................................................................................................................................................................................................... r ...... 

o ····~jJ~:1:~~~~~~~~~~~~~~~~~~~~~~~j~~:~;-~fi~~~f~~:·i~~;;;;i~--~~~;~~~~-~·r·~~~~··pi~~~-·~r·~r·~de, 
0 not found j . ................................................................................................................................ , Sheriff t---------1 

By ......................................................................................................................... , Deputy Sheriff 
DATE 

FORlvl DC-498 7/00 
(MASTF.R PAl.J: TWf'l m: TWf'l\ -393-



CERTIFICATE OF COUNSEL 

I, S. Elizabeth Pharr, Esquire, counsel for Charles I. Rosenbaum. M.D., hereby certify 

that a copy of the foregoing subpoena for witness was mailed to B. G. Stephenson, Esquire, Inns of 

Court, 4157 Chain Bridge Road, Fairfax, Virginia 22030, counsel of record for plaintiff and 

Lisa Kent Duley, Esquire, Denton & Fiscella, 6630 W. Broad Street, Suite 290, Richmond, Virginia 

23 23 0 counsel of record for co-defendant HCl\tlF Corporation, on the 3oth day of April, 200 1. 

FORM OC~98 711)0 
(MASTeR. PAGE TWO OF TWO) -394-



Plaintiff: 
Defendant: 
Serve: 

Contact: 

Witness Subpoena 

The lVIarston Agency, Inc. 
P. 0. Box 29940 

Richmond, VA 23242 
(800) 308-7790- (804) 784-0111 (Richmond) 

Estate of Lucille P. Overton 

Blackstone Family Practice, Inc., et al 

John A. Cardea, ~ID 

lVICV- Orthopaedic Surgery 
1200 East Broad Street 
Richmond, VA 23219 
LeClaire Ryan, PC 
707 East :Niain Street 
11th Floor 
Richmond,VA 23219 

RETUR.J.~ ON SERVICE 
Court: Nottoway Circuit Court 

Case: CL-031 

Return Date: 5/18/01 

Return Time: 09:00 Ai\1 

Phone: 7577832003 

Tvpe(s) of '\Vrits 

Witness/Defendant John A. Cardea, l.VID was served according to law, as indicated below: 
( ) By delivering a copy of the above described process in writing to him/her in person. 

51 2{01 

( R2q5534 ) 

( ) Being unable to make personal service and not fmding the above mentioned person at his/her usual place of abode by deliverng a 
copy of the said process and giving information of it's purport at his usual place of abode to rho is 
member of his/her family and is the of the above mentioned person, other than a temporary sojourner or 
guest, and who is the age of 16 years or older. I 

( ) Being unable to make a personal service and not fmding the above mentioned person at his/her usual place of abode nor any 
member of his/her family the age of 16 years or older at said abode by posting a copy of such process at the front door or at such 

rl< other door as appears to be the main entrance of such place of abode. J 

~J At usual place of business or employment during business hours, by delivering the above specified paper(s) and giving info~atio 
of it's purport to the person found there in charge of such business or place of employment. Name of person I found in charge: See 
Remarks 

( ) Copy mailed to judgement debtor on the date below after serving the garnishee unless a different date is shown below. 
( ) Certified Mail 
( ) Not found 
( ) Served on Secretary of the Commonwealth 

I, &" C-~Vh/~~ hereby certify under penalty of perjury that I am over the age of 18 and not a party 
or otherwise interested in the subject matter in controversy. 

Served Date: ,.C J- d / · Served Time: /),., :. / 1 

Signature of Process Server Jiu. 
\"~ Notarv . 

State of: 1Yj . County/t of: ~;,..:.· '""-/ ~A.c=-:~;;;;;;;...---~~--
1, the undersigned, a Notary Public in and for the above-mentioned jurisdiction, hereby c "fy that before me (/eared the Procbss 
Server, w, under· oath, stated that service was made as stated above. Sworn and subscri ed before me this day of 

--~,__,...,.~~ 20Lrf.--:- / . 

Notary Public 

Type of Service: 
Attempts -1-

I My Commission Expires: 

,-·~~ 
/ 

Order: RR3 073 6 
-3- -4-

2 Day Rush: No 
-6-

IDate: I .--: -----.,----------.-------~------r-----...-------
ITime: I! 
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VIRGINIA: 

IN THE CIRCUIT COURT FOR NOTTOWAY COUNTY 

HORACE E. PERDIEU, as Administrator 
of the Estate of LUCILLE P. OVERTON, 
deceased, 

Plaintiff, 

v. 

Blackstone Family Practice Center, Inc., 
Charles J. Rosenbaum, a/kla 
C.J. Rosenbaum, M.D., 
Josephine Fowler, M.D., 
and HCMF Corporation, t/a 
Heritage Hall Health Care, 

Defendants. 

·--

) 
). 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

PLAINTIFF'S SUPPLEMENTAL 
WITNESS LIST 

Law No.: CL-031 

COMES NOW the Plaintiff, Horace E. Perdieu, Administrator of the Estate 

of Lucille P. Overton, deceased, by counsel, and hereby files Plaintiffs 

Supplemental Witness List. 

1. Ola Powers (by deposit~on testimony) 

RESPECTFULLY SUBMITTED this ((~ay of -'-~'.lt4t4t..-' 2001. 
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B.G. Ste enson 0JS 8098) 
Counsel for Plaintiff 

4157 Chain Bridge Road 
Fairfax, Virginia 22030 
Telephone: (703) 591-2470 
Facsimile: (703) 359-0638 

......... 

HORACE E. PERDIEU, as 
Administrator of the Estate of 
LUCILLE P. OVERTON, deceased 

By Counsel. 

-397-



CERTIFICATE OF SERVICE 

Lisa Kent Duley, Esq. 
Lynne J. Fiscella, Esq. 
DENTON & FISCELLA 
6630 West Br9ad Street 
Suite 290 
Richmond, Virginia 23230 
(804) 673-4004 

Kelvin Newsome, Esq. 
S. Elizabeth Pharr, Esq. 
LeCLAIR RYAN 
707 East Main Street 
11th Floor 

....... ' 

Richmond, Virginia 23219 
(804) 783-2003 
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,,. .. ,) V I R G I N I A: 

. " 

IN THE CIRCUIT COURT FOR NOTIOWAY COUNTY 

HORACE E. PERDIEU, as Administrator 
of the Estate of LUCILLE P. PVERTON, 
deceased, 

Plaintiff, 

v. 

Blackstone Family Practice Center, Inc., 
Charles J. Rosenbaum, a/k/a 
C.J. Rosenbaum, M.D., 
Josephine Fowler, M.D., 
and HCMF Corporation, t/a 
Heritage Hall Health Care ..... 

Defendants. 

) 
)' 
) 
) 
) 
) 
) 
} 
) 
) 
) 
) 
) 
} 
) 
) 
) 

PLAINTIFF'S LIST OF EXHIBITS 

Law No.: CL-031 

COMES NOW the Plaintiff, Horace E. Perdieu, as Administrator of the 

Estate of Lucille P. Overton, deceased, by counsel, and hereby files 

Plaintiff's List of Exhibits. These exhibits are for use at trial in the above-, 

captioned matter, scheduled to begin on May 18, 2001, at 10:00 a.m. 

[Including Exhibits From Three De Bene Esse Depositions] 

From Betty G. Solomonson Deposition: 

1. Johnston-Willis Hospital Transfer Records 

Package of Heritage Hall Records pertaining to Lucille Overton (62 pagrs) 
including Admission and Plan of Care Record, Admission Nursi,ng /_ 

2. 

Assessment, Physical Restraint Assessment Form, and other Assessmrnt 
Records, Nurses Notes, Doctors Progress Notes, Admission Assessm nt 
of Risk For Falls, Resident Care Record, and other data. 
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From Phyliis M. Corrigan Deposition: 

3. CV of Phyllis M. Corrigan 

4. Heritage Hall Admission Agreement with Lucille Overton 
(14 pages) 

5. Johnston-Willis Hospital Transfer Records, including Virginia Assessment 
Instrument, and subsequent Admission Record of Johnston-Willis Hospital 
for subcapital hip fracture a11d Attendant Medical Records pertaining to hip 
surgery 

6. Heritage Hall Admission Assessment of Risk for Falls 

7. Heritage Hall Incident/Accident Reports of 1/20/95 and 1/21/95 pertaining 
to Lucille Overton 

8. Weekly Resident Care ReP.~rts relative to Lucille Overton 

9. Heritage Hall Nurses Notes pertaining to Lucille Overton from 1/4/95 to 
1/31/95 

10. Heritage Hall Doctor's Progress Notes pertaining to Lucille Overton 

From Deoosition Testimony of Reinald Leidelmeyer. M.D. (Through #16): 

11. Curriculum Vitae of Reinald Leidelmeyer, M.D. 

12. Transfer Records of Johnston-Willis Hospital with Virginia Uniform 
Assessment Instrument 

13. Heritage Hall Admission Assessment of Risk for Falls, pertaining to Lucille 
Overton 

14. Heritage Hall Incident/Accident Reports of falls of Lucille Overton on 
1/20/95 and 1/21/95 

15. Heritage Hall Nurses Notes pertaining to Lucille Overton froin 1/5/95 to 
1/31/95 

16. Heritage Hall Doctor's Progress Notes pertaining to Lucille Overton from 
1/5/95 to 1/31/95 
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........ 

\ 
; 

17. Medical Agreement between HCMF and Blackstone Family Practice 

Center 

18. Heritage Hall Admission Agreement between HCMF Corporation and 

Lucille Overton 

19. Johnston-Willis Hospital Transfer documents, Virginia Uniform 
Assessment Instrument 

20. Power of Attorney from Lucille P. Overton to Horace E. Perdieu 

21. Admission Assessment of Risk for Falls 

22. Admission and Discharge Record 

23. Physical Restraint Assessment Form 

24. Incident Report dated 1/20/95 
,..,. -

25. Incident Report dated 1/21/95 

26. Weekly Resident Care Records 

27. Nurses Notes from 1/4/95 to 1/31/95 

28. Licenses of Josephine R. Fowler for Intern-Resident 

29. Nursing-Summary and Social Service Progress Notes 

30. . Doctorts Progress Notes from 1/5/95 to 1/31/95 

31. Commonwealth of Virginia Statement of Deficien~ies. for Heritage Hall 
• ......... ~. 0 

32. Virginia Code § 32.1-138 

33. Virginia Code § 54.1-2961 

34. 42U.S.C. § 1395i-3 

35. Heritage Hall Weekly Resident Care Records 
(5pages) 

36. Johnston-Willis Hospital Operative Notes for Lucille Overton dated 
2/01/95, including records of Barry W. Burkhardt, M.D., and Radiology 
Reports, and Surgical Pathology Report 
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37. 

38. 

39. 

40. 

41. 

Statement of Johnston-Willis hospital dated 2/12/95 in the amount of 
$28,017.32 

Medical Records of Barry W. Burkhardt, M.D. 

Statement of Barry W. Burkhardt and other Medical Providers in relation to 
Overton's hip surgery 

Exhibits which are marked in De Bene Esse Deposition of Barry W. 
Burkhardt scheduled for May 11, 2001, which will be numbered 
sequentially beginning with ~is number 

Other exhibits which may be provided by Defendants 

RESPECTFULLY SUBMITTED this,' OltJ.day of~ , 2001 . 

... _ HORACE E. PERDIEU, as 
Administrator of the Estate of 
LUCILLE P. OVERTON 

By Counsel. 
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~. . 

B.G. STEPHENSON, L TO. 

B.G. Stephenson · 8098) 
4157 Chain Bridge Road 
Fairfax, Virginia 22030 
Telephone: (703) 591-2470 
Facsimile: (703} 359-0638 

Counsel for Plaintiff 

-403-



. . . 
. ' 

-. 
) 

CERTIFICATE OF SERVICE 

I hereby certify that on the {~ay of 2:fd&t_, 2001, a true and correct 

copy of the foregoing was mailed, first clas~ u.S. M~l. postage prepaid, to the 

following: 

Lisa Kent Duley, Esq. 
Lynne J. Fiscalia, Esq. 
DENTON & FISCELLA 
6630 West Broad Street 
Suite 290 
Richmond, Virginia 23230 
(804 673-4004 

Kelvin Newsome, Esq. 
S. Elizabeth Pharr, Esq. 
LeCLAIR RYAN 
707 East Main Street 
11th Floor 

...... - & 

Richmond, Virginia 23219 
(804) 783-2003 
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VIRGINIA: 

IN THE CIRCUIT COURT FOR NOTTOWAY COUNTY 

HORACE E. PERDIEU, as Administrator 
·of the Estate of LUCILLE P. OVERTON, 
deceased, 

Plaintiff, 

v. 

Blackstone Family Practice Center, Inc., 
Charles J. Rosenbaum, a/kla 
C.J. Rosenbaum, M.D., 
Josephine Fowler, M.D., 
and HCMF Corporation, t/a 
Heritage Hall Health Care, 

Defendants. 

..... 

) 
) . 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
} 
) 
) 
} 
) 
) 
} 

PLAINTIFF'S SUPPLEMENTAL 
EXHIBIT LIST 

Law No.: CL .. Q31 

COMES NOW the Plaintiff, Horace E. Perdieu, Administrator of the Estate 

of Lucille P. Overton, deceased, by counsel, and hereby files Plaintiff's 

Supplemental Exhibit List. This supplement is numbered such that it may be 

added on to the previously filed Exhibit List. 

42. Va. Code Ann. 54.1-2961 
1 

f--i-h 
RESPECTFULLY SUBMITTED this ~-day of~· 2001. 

-405-



, ()s:ep~.~ ~ON, LTD. 

ptQ I" 
( .G. tephenson (VSB # 8098) 

Counsel for Plaintiff 
· 4157 Chain Bridge Road 

Fairfax, Virginia 22030 
Telephone: (703) 591-2470 
Facsimile: (703) 359-0638 

...... ,. 

HORACE E. PERDJEU, as 
Administrator of the Estate of 
LUCILLE P. OVERTON, deceased 

·~ 

By Counsel. . 
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CERTIFICATE OF SERVICE 

Lisa Kent Duley, Esq. 
Lynne J. Fiscella, Esq. 
DENTON & FISCELLA 
6630 West Bro~d Street 
Suite 290 
Richmond, Virginia 23230 
(804) 673-4004 

Kelvin Newsome, Esq. 
S. Elizabeth Pharr, Esq. 
LeCLAIR RYAN 
707 East Main Street 
11th Floor 
Richmond, Virginia 23219 
(804) 783-2003 

....... 

-407-
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VIRGINIA: 

IN THE CIRCUIT COURT FOR NOTIOWAY COUNTY 

HORACE E. PERDIEU, as Administrator 
of the Estate of LUCILLE P. OVERTON, 
deceased, 

Plaintiff, 

v. 

Blackstone Family Practice Center,· Inc., 
Charles J. Rosenbaum, a/kla 
C.J. Rosenbaum, M.D., 
Josephine Fowler, M.D., 
and HCMF Corporation, tla 
Heritage Hall Health Care, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Law No.: CL-031 

PLAINTIFF'S PROPOSED JURY INSTRUCTIONS 

COMES NOW the Plaintiff, Horace E. Perdieu, Administrator of the Estate 

of Lucille P. Overton, deceased, by counsel, and hereby files Plaintiff's Proposed 

Jury Instructions. 

RESPECTFULLY SUBMITTED this loiliday of~____,;;;;;,;;~-· 2001. 

HORACE E. PERDIEU, as 
Administrator of the Estate of 
LUCILLE P. OVERTON, deceased 

By Counsel. 
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INSTRUCTION # _j__ 
You are the judges of the facts, the credibility of the witnesses, and the 

weight of the evidence. You may consider the appearance and manner of the 
witnesses on the stand, their intelligence, their opportunity for knowing the truth 
and for having observed the things about which they testified, their interest in the 
outcome of the case, their bias, and, if any have been shown, their prior 
inconsistent statements, or whether they have knowingly testified untruthfully as 
to any material fact in the case. 

You may not arbitrarily disregard believable testimony of a witness. 
However, after you have considered all the evidence in the case, then you may 
accept or discard all or part of the testimony of a witness as you think proper. 

You are entitled to use your common sense in judging any testimony. 
From these things and all the other circumstances of the case, you may 
determine which witnesses are more believable and weigh their testimony 
accordingly. 

-410-
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INSTRUCTION # ____.d::_ 

In considering the weight to be given to the testimony of an expert 
witness, you should consider the basis for his opinion and the manner by which 
he arrived at it and the underlying facts and data upon which he relied. 

-411-
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INSTRUCTION # 3__ 

When one of the parties or its representative testifies unequivocally to 
facts within his or her own knowledge, those statements of fact and the 
necessary inferences from them are binding upon that party. He cannot rely on 
other evidence in conflict with his or her own testimony to strengthen his case. 

However, you must consider the testimony as a whole, and you must 
consider a statement made in one part of the testimony in the light of any 
explanation or clarification made elsewhere in the testimony. 

-412-
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INSTRUCTION # __!:/:_ 
Any fact that may be proved by direct evidence may be proved by 

circumstantial evidence; that is, you may draw all reasonable and legitimate 
inferences and deductions from the evidence. 

-413-

VA Model Jury Instructions 
Volume I # 2.1 00 



INSTRUCTION # 6 
When a party has the burden of proof on an issue, then he must prove 

that issue by greater weight of all the evidence. This is sometimes called the 
preponderance of the evidence. It is that evidence which you find more 
convincing. The testimony of one witness whom you believe can be the greater 
weight of the evidence. 

-414-

VA Model Jury Instructions 
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INSTRUCTION # _f_ 
Negligence is the failure to use ordinary care. Ordinary care is the care a 

reasonable person would have used under the circumstances of this case. In 
order to prove negligence, Plaintiff must meet the following elements: 

( 1 ) Was there a duty of care? 
(2) Did any of the Defendants breach this duty? 
(3) If any of the Defendants were negligent, was the negligence a 

proximate cause of the accident? 
(4} If the plaintiff is entitled to recover, what is the amount of her 

damages? 

-415-

VA Model Jury Instructions 
Volume I # 4.000 



INSTRUCTION # _!]__ 
Your verdict must be based on the facts as you find them and on the law 

contained in all of these instructions. 
The issues in this case are: 

(1) Plaintiff may recover against one, all, or some of the Defendants if you 
find that Defendants breached their duty of reasonable care to Plaintiff; 

(2) Plaintiff may also recover against Heritage Hall if you find that Heritage 
Hall breached its contractual obligation to provide the care which it 
undertook to provide for Lucille Overton in the Admission Agreement. 

(3) Plaintiff may also recover against Heritage Hall if you find that it 
violated either the Federal or State requirements imposed upon 
nursing homes related to the care services provided to their residents. 

Your decision on these issues must be governed by the instructions that 
follow. 

-416-
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INSTRUCTION # 

A proximate cause of an accident, injury, or damage is a cause which in 
natural and continuous sequence produces the accident, injury, or damage. It is 
a cause without which the accident, injury, or damage would not have occurred. 

-417-
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INSTRUCTION # _.!!.__ 
You shall find your verdict for the Plaintiff and against either one or more 

of the Defendants if the Plaintiff has proved by the greater weight of the evidence 
that: 

(1) Either one or more of the Defendants were negligent; and that 
(2) Either one or more of the Defendants' negligence was a proximate 

cause of the plaintiff's injury and damages. 
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INSTRUCTION # _j_Q_ 
An employer is liable for all damages proximately caused by the 

negligence of his employee while acting within the scope of his employment. 
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INSTRUCTION # ------'--='~ 
In order to recover against Heritage Hall, Plaintiff has the burden of 

proving by the greater weight of the evidence that the employees of Heritage Hall 
were negligent while acting within the scope of employment, and that this 
negligence proximately caused damage to the plaintiff. 
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INSTRUCTION # J "d:-
A physician has a duty to use the degree of skill and diligence in the care 

and treatment of his patient that a reasonably prudent doctor in the same field of 
practice or specialty in this State would have used under the circumstances of 
this case. 

If a physician fails to perform this duty, then he is negligent. Furthermore, · 
a physician has a duty to supervise other persons who examine or treat his 
patient in his stead. 
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INSTRUCTION # Q 
A nursing home care facility has the duty to exercise reasonable care and 

attention for a resident's safety as her mental and physical condition, if known, 
may require. 

If a nursing home fails to perform this duty, then it is negligent. 
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INSTRUCTION # _.&._ 
If you find your verdict for the plaintiff, then in determining the damages to 

which she is entitled, you may consider any of the following which you believe by 
the greater weight of the evidence were caused by the negligence or other 
violative conduct of Defendants or either of them resulting in such damages: 

(1) any bodily injuries she sustained and their effect on her health 
according to their degree and probable duration; 

(2) any physical pain and syffering, as well as mental anguish she 
suffered; 

(3) any disfigurement or deformity and any associated humiliation or 
embarrassment; 

( 4) any inconvenience caused; 
(5) any medical expenses incurred in the treatment of her injuries; 
(6) any permanent condition and the effect thereof. 

Your verdict should be for such sum as will fully and fairly compensate the 
plaintiff for the damages sustained as a result of Defendant's negligence, or 
unlawful conduct. 
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INSTRUCTION # L ~ 
If you find your verdict for the plaintiff, then she is entitled to recover as 

damages all of the losses she sustained, which are a direct and natural result of 
the breach of contract with her and which she has proved by the greater weight 
of the evidence. The losses must have been reasonably foreseeable by the 
parties when they entered into the contract. 
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INSTRUCTION # j_f 
Ordinarily, a breach of contract does not give rise to an action for 

negligence. However, a contract may create a relationship out of which grows the 
duty to use care in the performance of a responsibility prescribed by the contract. 
The breach of that duty may constitute negligence. 

Am.Jur.2d § 119 
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INSTRUCTION # fl 
The provisions of the contract between Mrs. Overton and the defendant, 

Heritage Hall, states that Heritage Hall will treat Mrs. Overton with due care and 
caution, exercise reasonable care in the treatment of Mrs. Overton in light of her 
condition, and to observe the policies and procedures to protect her rights. If you 
find that the defendant had these duties to Mrs. Overton, as imposed by the 
contract, then you must next examine whether those duties were breached. 

---- the contract 
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INSTRUCTION # Ji._ 
In returning a verdict on the plaintiff's claim for breach of contract, you 

must assign damages. If you find that the defendant Heritage Hall had these 
duties and breached them, if that breach caused injury to Mrs. Overton, you must 
assign an amount for damages. If you do not find that the contract has been 
breached, then you do not assign any damages on this issue. 

---- the contract 
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INSTRUCTION # I q 
You should also consider an award of damages based upon Mrs. 

Overton's pain and suffering. In determining how much to award in damages, 
look at the physical pain resulting from Mrs. Overton's condition that was 
unrelieved because of the defendants' negligence. Take into account the length 
of time during which Mrs. Overton was subjected to the pain and suffering. This 
amount of damages is in your discretion as the jury. 
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INSTRUCTION # .2!2 
The duties that a nursing home owes to its residents are enumerated in a 

Virginia statute. Among these are the following: 

( 1) The patient (or as in this case, her attorney-in-fact) must be fully 
informed and have the opportunity to participate in the planning 
of medical treatment. 

(2) The patient must be treated with consideration, respect, and full 
recognition of dignity and individuality. 

Plaintiff contends that these duties were breached by Heritage Hall. If you 
find that either or both of these duties were breached, you must then look to 
causation and damages. 
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INSTRUCTION # _;;tj_ 
The duties that a nursing home owes to its residents are also enumerated 

in a Federal Statute. Among these duties are the following: 

(1) The nursing home must care for its residents in such a manner 
and in such an environment as will promote maintenance or 
enhancement of quality of life. 

(2) The nursing home must have a written care plan for the resident, 
which is comprehensive, accurate, and standardized. The care 
plan must describe the resident's capability to perform daily life 
functions, and identify medical problems and risks. An 
assessment of the resident must be conducted and used in 
formulating the care plan. 

(3) The nursing home must require that the medical care of every 
resident be provided under the supervision of a physician. 

( 4) Residents have the right to choose their physician. 

Plaintiff contends that these duties were breached by Heritage Hall. 
Namely, that Heritage Hall was negligent in failing to provide a proper care plan, 
and failed to properly implement any plan for her care, failing to provide medical 
care under the supervision of a physician, and failing to care for Mrs. Overton in 
a manner that maintained or enhanced her quality of life. You may find that 
Defendants breached all of these duties, or some of them, or one, or none at all. 

42 U.S.C. § 139Si- 3 
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INSTRUCTION # _il--
If you find that defendant Heritage Hall owed duties to Mrs. Overton, and 

breached those duties by failing to provide a suitable care plan or failed to 
properly implement any care plan, failing to take into account her assessment for 
risk of falls, and/or by failing to provide medical care under the supervision of a 
physician, you must then look at whether these breaches caused harm and injury 
to the plaintiff; and then you must assign an amount of damages resulting from 
these failures. 
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INSTRUCTION # CJ-3 
If you find that Defendant Dr. Rosenbaum was negligent, by failing to 

supervise the resident Josephine Fowler in the examination of Mrs. Overton, you 
must then look at whether this breach. of duty caused harm and injury to the 
plaintiff; and then you must assign an amount of damages resulting from his 
failure to supervise the treatment of Lucille Overton by the resident. 
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INSTRUCTION # -;?-L/--
If you find that the defendants breached their duties to Mrs. Overton by 

failing to prevent her falls, and further failing to timely diagnose and treat her 
broken hip, you may award damages to Plaintiff including damages for pain and 
suffering, as well as damages for costs of treatment. 

-433-
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INSTRUCTION # ;)-. 5' 
If you find that Defendant Blackstone Family Practice Center was 

negligent in failing to provide proper medical care, in failing to. supervise the 
resident Josephine Fowler, and in breaching its contract to provide a physician 
and medical services to Plaintiff Lucille Overton, you may award damages to 
Plaintiff including damages for pain and suffering, as well as damages for costs 
of treatment. 
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1 BARRY W. BURKHARDT, M.D., called by the 

2 Plaintiff, first being duly sworn, testified as 

3 follows: 

4 

5 EXAMINATION BY MR. STEPHENSON: 

6 Q Dr. Burkhardt, would you state your name 

7 and address, please. 

8 A Yes, Barry W. Burkhardt, 1400 

9 Johnston-Willis Drive,· Richmond, Virginia. 

10 Q Dr. Burkhardt, you have some plans to be 

11 somewhere on May 18 of 2001? 

12 A I do, Virginia Orthopedic Society meets 

13 starting on that day. 

14 And where does that meet? Q 

A 15 That meets in Williamsburg. 

Q 

17 May 18? 

18 A Yes,. I've made plans ·to attend that for 

19 some time. 

20 Dr. Burkhardt, would you describe your Q 

21 educational background. 

22 A I graduated from Kenyan College, 

23 

24 

25 

undergraduate in biology. I did four years at Tufls 

University School of Medicine and got my M.D. I c me 

back down here to Richmond, Virginia, to the Medic~l 

I 

I 
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1 College of Virginia and did an internship and a 

2 first-year residency in general surgery. I went into 

3 the military for three years, and then I came back 

4 and did three years of orthopedic residency training, 

5 graduating in 1980, and went into practice with West 

6 End Orthopaedic in that year and have been with them 

7 ever since . 

. a Q And you're --you practice the specialty 

9 of orthopedic surgery? 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A 

Q 

A 

That's correct. 

You're licensed in the state of Virginia? 

I am. 

MR. STEPHENSON: I submit the doctor's 

qualified. No voir dire? 

Q Dr. Burkhardt, did there come a time when 

you had occasion to treat Lucille Overton? 

A Yes, I did, I saw her on -- I think it was 

February 1, 1995. 

Q Would you describe the condition for which 

you were called upon to treat her. 

A I will, but before I go on, I think the 

date actually was January 31, was when I saw her in 

the emergency room. The actual procedure that we did 

was February 1. I was called to see her in the 

emergency room at Johnston-Willis Hospital, where she 
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1 was evaluated and found to have a femoral neck 

2 fracture of her left hip. 

Q And she was transported to the emergency 

4 facility of Johnston-Willis Hospital? 

5 A That is correct. 

6 Q Do you know from where she was 

7 transferred? 

8 A I think that she was -- I don't have that 

9 

10 

11 

12 

information here. I'm supposing that she came from 

the nursing horne that she went back to, but I'm noJ 

100-percent sure. j 
Q But at any rate you saw her first in th 

13 emergency room on the 31st of January, 1995? 

14 A I did. 

15 Q What did you ascertain in seeing her at 

16 that time regarding her condition? 

17 A Againr I don't have my emergency room 

18 notes. All I have is my office notes, but at that 

19 

20 

21 

time she was thought to have had -- was diagnosed as 

I 
having a femoral neck fracture of her left hip. Ir 

was displaced out of position. I can describe thah 

22 to you, if you'd like. 

23 Q Would you describe that, please. 

24 A Basically, it's one of two types of 

25 fractures that occur around the hip. The hip is a 
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1 ball-and-socket type joint, and if you think of the 

2 ball as an ice cream cone with the ball being the ice 

3 cream and the cone being the leg, what she did is she 

4 knocked the ice cream off the cone, so that there was 

5 no continuity between her cup portion of her hip 

6 joint and the ball portion. The ball went off the 

7 cup. 

8 And in those types of fractures in older 

9 people, we usually do a procedure that's called a 

10 bipolar hip prosthesis. That's, if you will, a half 

11 of a total hip joint replacement, where a new ball is 

12 put in place of her ball, and that ball is thrown 

13 away, and we cement usually a stem with a ball on the 

14 end of it. It has another ball on top of it, and it 

15 fits inside of the patient's normal acetabulum, or 

16 cup, and they're able to get up and walk on it from a 

·17 physiological standpoint fairly quick and are able to 

18 mobilize very well. 

19 Q Is that the kind of procedure that· you 

20 performed? 

2·1 A That is. 

22 Q Tell me about her condition and what was 

23 required in the surgical process. 

24 A Again, I do not have notes in front of me 

25 that go Qver my hospital record of her exact 
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9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

7 

condition at that time. As best I can recall, she 

was a little bit confused and she was frail, and she 

had a painful left hip, and any motion of that hip 

caused pain. We -- after proper medical evaluatio , 

was a Dr. Rod Smith for pulmonary problems, was 

seeing her. And she was deemed an adequate risk f ( 

surgery, was taken to the operating room on the 1st 

of February, 1995, and underwent the insertion of 

this bipolar left hip prosthesis. 

Q Tell the Court, please, what you do in 

connection with that prosthesis. 

A Actually what we do to put it in? 

Q Yes. 

A An incision is made on the side of the hip 

and somewhat towards the back end of the buttocks, 

about six, seven inches in length. The dissection is 

carried down through the muscle to_ reach the bone. 

There is usually a capsule around the hip joint, 

which is incised and entered. And in the case of 

fresh fractures, a brightish-colored red blood is 

encountered at that time, and the fracture --

Q Did you see that kind of indication 

A No. 

Q -- with Mrs. Overton? 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

A 

8 

It was a much darker color to it, and it 

was a clear indication that it was an older fracture 

than just an acute fracture. 

Q How was that indicated to you? 

A By both the presence of the color of the 

fluid around the fracture, as well as the ends of the 

bone tend to have a little more of a softer, not 

quite as sharp edged appearance to them as well as a 

feel to them; and it indicated a fracture, in my 

opinion, of anywhere from ten to 14 days old. 

Q And that was an opinion that you formed at 

the time you --

A At the time of the surgery, yes. 

Q did the surgery? 

A That's correct. 

Q Did you form an opinion as to how she 

sustained the fractured left hip? 

1\ No. I mean, I h.ave no idea.· I know that 

fractures like this occur when people fall, and 

that's when we see them most often. They also can 

21 occur· if they have a pathological process. Normally 

22 you make that diagnosis when somebody tells us they 

23 felt a pain in their hip, then they fell, and we are 

24 able to see a -- and when we go in and look at the 

25 bone and we send it to pathology, we see some 
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4 
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6 
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8 

9 

10 

11 

12 

9 i 

underlying disease that would indicate a weakening Jf 
the bone, where it actually broke before they fall. 

Most people, however, don't have that mechanism. 

They have the mechanism where you are unstable for 

whatever reason or they trip and they fall down, and 

from a ground-level fall, hit the side of their hip 

and the bone breaks. 

Q Is that the usual way that you find --

A In her --

MR. NEWSOME: Excuse me, I object to the 

form of that question. 

Q Do you have an opinion as to, you know, 

13 whether or not that is a typical way that you sustain 

14 a break? 

15 MR. NEWSOME: Excuse me, I object to the 

16 form of the question and move to strike in thc4t 

17 it's not relevant to this case. 

18 Q Let me ask you some ot~er ques~ions 

19 preliminarily, then, if I may, Dr. Burkhardt. I want 

20 to direct your attention to some records under 

21 Plaintiff's Exhibit 2 that has been previously marked 

22 and identified under a list of exhibits. 

23 MR. NEWSOME: May I see those? 

24 MR. STEPHENSON: Yes. 

25 MR. NEWSOME: Are these the Heritage Hal~ 
I 

I 
I 

I 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

10 

notes, the Heritage Hall notes? 

MR. STEPHENSON: Among other notes, yes. 

MR. NEWSOME: I believe if the doctor 

looked at these at the time, that's the 

predicate. 

MR. STEPHENSON: Well, I'm asking him 

about some items that are contained in here as 

a predicate for my next questions. 

Q Dr. Burkhardt, I want to make reference to 

some entries in the nurse's notes that are part of 

Plaintiff's Exhibit 2 and with specific reference to 

entries in the nurse's notes that are -- and I will 

let you look at this exhibit -- on an entry made on 

January 20 of 1995. 

A Uh-huh. 

Q And I direct your attention to that. That 

17 states that --

18 MS. DULEY: Objection; hearsay. 

19 Q I want you to assume that there was an 

20 entry made in the nurse's notes by the nurse 

21 attending Mrs. Overton in the Heritage Hall Nursing 

22 Home on the 20th of January, 1995. And directing 

23 your attention to the note that reads "found lying on 

24 left side on floor" --

25 MS. DULEY: Objection; hearsay. 
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l Q -- "in the roo~." I want you to assume 

2 that that entry was made, you know, consistent with 

3 business records.that were maintained, you know, by 

4 the 'nurses that were attending Mrs. Overton on that 

5 date. I also want you to read the entry that was 

6 made as of the 21st that said --

7 

8 

9 

MR. NEWSOME: Objection; hearsay and move 

to strike. 

Q that on the 2~st, an ent~y in the 

10 nurse's notes says "brought back to nurse's 

11 station" 

12 

13 Q 

MS. DULEY: Continuing objection. 

-- "reported resident fell in large dini'g 

14 room and was found lying on her left side." I want 

15 you to assume that, in fact, Mrs. Overton, the persQn 

16 that you treated, fell in her room on the 20th of 

17 January, and I want you to assume that the entries 

18 are correct, that she fell and was found lying on ~=r 

19 side in the dining room on the 21st of January. Do 

20 you have an opinion regarding when the fracture may 

21 have been sustained, assuming that it was sustained 

22 in relation to her fall? 

23 

24 

25 

MR. NEWSOME: Excuse me, I object to thi~ 

question to the extent it clearly contains 

hearsay, and it's also outside of the scope of 
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14 

15 

16 

17 

18 

19 

20 

12 

this designation that we have for 

Dr. Burkhardt; and I also believe that 

Dr. Burkhardt did not rely on this information 

in the care and treatment that he provided to 

Ms. Overton. On that basis I would move to 

strike any responsive testimony. 

MS. DULEY: And I would join in that 

objection. 

THE WITNESS: And I, as the witness, am a 

little confused. 

MR. STEPHENSON: You ignore the objections 

and continue to respond to my question, because 

we will deal with the objections otherwise, 

Doctor. 

MR. NEWSOME: To the extent the doctor 

formed that opinion or is willing to render any 

sort of opinion. He's not required to render 

an opinion that he does not hold or did not 

hold at the time. 

Q Dr. Burkhardt, let me ask you another 

21 predicate question. I want to now mark our next 

22 exhibit. I think I've ideniified that by exhibit 

23 number. 

24 

25 (Exhibit 36 is marked.} 
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1 A This is a set of records. It's not just 

2 the operative report. It's the discharge summary. 

3 Q Yes, I want you to tell me what's in that 

4 exhibit that's marked. 
-

5 A It's basically a copy of my operative 

6 report from February 1, 1995, which is the operation 

7 where I inserted what's called a bipolar, or in this 

8 case the trade name for it here was a self-centering 

9 response hip prosthesis-, which is th~ same thing, 

10 what I've commonly referred to as a bipolar or 

11 self-centering response hip prosthesis, and it also 

12 is a copy of a discharge -- correction -- yeah, 

13 discharge summary dated January 31 -- correction, 

14· dated February 8, 1995. 

15 Q Is that the time she was discharged from 

16 Johnston-Willis Hospital? 

17 A That is correct. 

18 Q And the surgery was. performed on --

19 A The 1st of February. 

20 Q -- the 1st of February? 

21 A And it also contains a consultation repott 

22 from a Rodney Smith, my medical evaluation that was 

23 done preoperatively, .and it also contains x-ray 

24 reports of the patient's chest x-ray and left hip 

25 dated January 31, 1~95 .. It also contains a pathology 
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14 
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18 

19 

20 

21 

22 

23 

24 

25 

14 

report dated February 1, '1995, which is a copy of the 

pathology report of the bone that was sent to the 

laboratory that~we took out, the -- what I referred 

to as the ball. It's commonly s.ent to look for 

pathologic processes and so forth that may have 

affected the nature of the fracture. 

Q Dr. Burkhardt, were these records compiled 

at the time the treatment was given Mrs. Overton? 

A They were. 

Q And do they accurately reflect what 

was -- the condition reported at the time? 

A They do. 

Q In your report did you make some reference 

to the age of the fracture? 

A I believe I did. Let me look for it. The 

actual statement that I made was the capsule was 

exposed. It was entered and no fresh blood was 

encountered, indicating it was probably a~ blder 

fracture. There was some dark fluid in there, but it 

was not bright, red bloo9. The ends of the bones had 

some scar tissue around them, and it definitely had 

an appearance of a fracture that was probably over 

two weeks old. 

Q 

A 

Was that your opinion at the time? 

T·ha t' s correct. 
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1 Q Now, directing_ your attention to 

2 en.tries and I want you to assume that, in fact, 

3 Mrs. Overton fell on January 20 and she fell again on 

4 January 21. With that assumption, do you have an 

5 opinion within the realm of reasonable medical 

6 certainty·as to when the fracture may have occurred, 

7 y·ou know, consistent with other information that you 

8 had discovered in relation to the time that you 

9 treated her? 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. NEWSOME: I object to this question to 

the extent it --

MR. STEPHENSON: You need to let me finish 

. f . . h b. . J my quest~on be ore you ~nterpose t e o Ject~o4~· 

MR. NEWSOME: Are you finished, 

Mr.· Stephenson? 

MR. STEPHENSON: I'm finished with that 

question. 

MR. NEWSOME: 

objecting now, sir. 

Okay. Wel~~ that's why I'm 

I object to th-at questioh 

to the extent that it is not an opinion that 

Dr. Burkhardt formed at the time of his care 

and treatment or it's also based upon 

information that he did not rely upon at the 

time of his treatment, and also to the extent 

it's asking Dr. Burkhardt to speculate as to 
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the actual date of a fracture. 

With that objection, you are more than 

welcome to answer, sir. 

A Yes. 

MS. DULEY: I would like to join in the 

objection, in addition add that it is something 

that is not in Dr. Burkhardt's designation. 

MR. NEWSOME: Exactly. 

MS. OOLEY: And I object that --
M.R. STEPHENSON: I believe it's within 

scope of his designation, about his talking 

about the age of the fracture and matters 

consistent with his medical records. 

MR. NEWSOME: Well, I don't believe, 

the 

Mr. Stephenson, that these nursing notes from 

Heritage Hall are part of Dr. Burkhardt's 

medical chart, and I also don't see that in the 

designation. It's clearly not in there. 

THE WITNESS: The patient records that 

you-all are referring to were not available to 

me at the time that I did the surgery and were 

only made available to me several years later, 

but I am familiar with them because I was asked 

to look them over. 

MR. NEWSOME: I understand. 
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2 

3 

4 

5 

6 

17 

THE WITNESS: .So I do -- I don't have any 

idea what you guys are talking about as far as 

what I can and can't do, but I was asked a 

fairly straightforward question: Is it in the 

realm of medical possibility that if she fell 

on the 20th or 21st, that she sustained a 

I 

I 

I 
r 

7 fracture that I saw her fo~ ten days later that 

8 

9 

10 

11 

12 

13 

14 

I said was about ten to 14 days old, could it 

have been sustained at that fall? The answer 

is yes, it could have. 

Q And.it is your opinion that it was? 

A That has to predicate that I have 

knowledge of everything this lady did from the 

time -- over the last two weeks -- over the last twJ 

15 weeks before she entered the hospital. It is 

16 consistent that it occurred at that time. I don't 

17 say for sure that it did. I mean, she could have 

18 walked a tightrope, too. 

19 In all likelihood she was in a nursinq 

20 home, she was under the care of nurses and doctors 

21 there, and it's documented that ~he fell ten days 

22 "before I saw her, and I saw a fracture that was ten 

23 days to 14 days old .. It most likely happened then. 

24 Q So the fact that she would have fallen in 

25 the time pe~iod thai we stated, either on the 20th 
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7 

8 

9 

10 

11 

12 

13· 

14 

15 

16 

17 

18 

19 

20 

18 

for the 21st, the evidence that you found was 

consistent with her fracture being sustaine~ in that 

time period? 

MR. NEWSOME: Again, I object to the form 

of that question to the extent it.' s leading, 

and also it misrepresents the doctor's 

testimony. 

Q Doctor, then, tell me in your words what 

your opinion is regarding whether or not the fracture 

consistent with the evidence that you found in 

relation to her medical condition at the time you 

performed the surgery would have been consistent with 

her having sustained a fracture on either the 20th of 

January or January 21st preceding the time that you 

performed the surgery. 

MR. NEWSOME: Again, that question has 

been: as ked and answer-ed, ·subject to· the 

objections. 

Q In that form, you know, to --

A I mean, I thought I answered it pr~tty 

21 well, but 

22 MR. NEWSOME: ·You did. 

23 

24 

25 then. 

Q 

A 

r did, too. 

Okay, then we'll consider it answered, 
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1 Q Dr. Burkhardt,. what .complications, if any, 

2 were there in relation to the surgery? 

3 

4 

5 

6 

8 

9 

A Intraoperatively, the lady underwent a 

cardiac arrest at the time of the insertion of the 

methyl methacrylate, which is the bone cement that Je 

use to cement them in. It's n6t an unusual problem. 

It's related to how shall I put this? It's not n 

unusual problem to have a drop in their blood 

pressure at the time of insertion of methyl 

10 methacrylate. It's a little unusual to have a 

11 cardiac arrest. She was successfully resuscitated 

12 from that and was -- and recovered from her surgery 

13 very well. 

14 Q Can you describe her general condition at 

15 the time that you were called upon to treat her for 

16 the broken hip. 

17 A I'm a little limited in what I have 

18 

19 

20 

available to me; 

will help refresh 

some atelectasis, 

b~t I had a chest x-ray rep6rt that 

my memory that showed that she hat 

which is a not a full expansio~ 

21 of the lungs that can be due to congestion and was 

22 identified and treated by our pulmonary doctor, 

23 Dr. Rod Smith. 

24 Q Was Dr. Rod Smith brought in as a 

25 consultant by you, or would that have been a normal 
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2 

3 

20 

process'? 

A Both are correct. It is -- it's normal 

for me, when I operate on somebody who's in their 

4 '70's in her general frail condition, for me to 

5 always have a medical doctor see the patient. And 

6 the type of medical doctor I pick sometimes depends 

7 upon the conditions that are most prevalent. If a 

8 person has· a renal disease, I get a renal doctor. If 

9 they ·have a· cardiac disease as a main manifes.tation, 

10 I get a cardiologist. If it looks like it's 

11 pulmonary problem they are most likely to have, I get 

12 a pulmonary to see them. In this case I determined 

13 that pulmonary was the best medical doctor to see 

14 

15 

16 

17 

18 . 

19 

20 

21 

22 

her. 

Q And why was that? 

A Again, I'm somewhat supposing, because I 

don't have every, single record I have here, but it 

·was because my asse~sment of her at the time, 

probably majorly determined by her chest x-ray. 

Q Was there a reason to have a chest x~ray? 

A We do that on almost every patient who has 

major surgery of her age. 

23 Q And .the chest x-ray indicated what, if. 

24 anything? 

25 A ktelectasis, ·which is 
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1 Q Can you descripe that. 

2 A Which is a sticking together of part of 

3 the lung, not a complete expansion of the lung. It's 

4 

5 

6 

7 

8 

9 

secondary to congestion. This is a little bit out of 

my field, so you have to bear with me. This is I 
1 

somet~ing that when I see the report atelectasis,· I 1 

I don't have to treat it. I merely· ha~e to know to w~o 

to go get to get it treated, and that's what we did. 

Q And when ·you saw that, you called ·in the 

10 consultant to treat that? 

11 A That is correct. 

12 Q Tell me what this .meant in terms of her 

13 experience in going through the surgical process and 

14 her recovery and any rehabilitation for her? 

15 

16 

17 

MR. NEWSOME: I object to the form of the 

question. 

A I'm not sure I understand totally, thoug . 

18 What does it mean? 

19 Q Yeah. Let me withdraw that question and 

20 ask.you a couple that may be a little less complex. 

21 In relation to her surgery --

22 A Uh-huh. 

23 Q -- were there any other complications then 

24 you have described? 

25 A Again, all I have is what i~ in front of 
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1 me here. Let me look through again to see if I can 

2 identify I have my office notes here and a few of· 

3 the reports from the hospital, but I don't have 

4 every, single note that came to me. 

5 Q Well, with regard to what you have, if 

6 that refreshes your recollection in any way, would 

7 

8 

you look there and see if you can --

A Sure, that's what now I'm doing. From 

9 Dr. Rod Smith's note, I know there were several here 

10 that were mentioned, .postoperative respiratory 

11 ·insufficiency --

12 MR. NEWSOME: Excuse me for one second, 

13 Doctor. I just object to the doctor reading 

14 from Dr. Smith's note for the simple reason he 

15 didn't author that note, and it would be 

16 hearsay. 

17 Q Dr. Burkhardt, you did --

18 MR. NEWSOME: And I would move to strike 

19 any testimo~y based on his reliance on what 

20 Dr. Smith said or did. 

21 

22 

23 

Q 

process? 

A 

Did Dr. Smith assist you in the surgical 

No. Well,· he ass is ted me in the 

24 postoperative process of taking care of this lady, 

25 yes. 
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6 
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8 

9 

10 

11 

12 

13 

23 

Q And you called upon him to do that? 

A Yes. l, 

Q And you called upon him for some reason? 

A Yes, she had a cardiac arrest 

intraoperatively. That was a pretty good reason, and 

she had some respiratory problems that we thought th 

have led up to that, that had something to do with 

her cardiac arrest, and I think the atelectasis -- f 
really do feel a little uncomfortable answering there 

types of medical questions as an 9rthopedist. I wi~h 

I could do·a better j_ob for you, but it's a little 

out of my field. 

Q But you saw what you needed to prompt yo~ 

14 to call in 

15 

16 

17 

18 

19 care 

A 

Q 

A 

Q 

of 

Exactly. 

-- someone else to assist you? 

That is true. 

Postoperative what was involved in the 

Mrs. Overton? 

20 A The patient had to -- I think went in the 

21 unit overnight, and she was attended for her medical 

22 needs_ by Dr. Rod Smith. From an orthopedic 

23 standpoint, when she .was cleared by him to undergo 

24 some therapy, she was gotten Up out of bed and 

25 underwent some physical therapy to get her to start 
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3 
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5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

24 

the attempt at rehabilitation towards walking. 

Q Can you describe the ultimate 

rehabilitation process. 

A Ultimate rehabilitation is to try to 

obtain as high a degree of ambulation as you can with 

a given patient. We describe ambulation on a scale 

of one through five. 

Q Can you describe her expectancy of 

ambulation with req~rd-to th~ parameters that you--

A Right. 

-- use'? Q 

A The average p~rson at her age that has a 

hip fracture loses two ambulatory levels. There's no 

way you can absolutely predict whether somebody will 

be in the average, above average or below average. 

Q But the norm is that they will --

A Lose --

Q -- sustain a loss of ambulatory power'? 

A Yes, with a No. 5 being the way you or I 

walk, and a zero is non-walker, wheelchair, 

bedridden. 

Q Do you have an opinion as to what her 

prospects were follo~ing her surgery? 

A As I said, I really can't make that 

assessment. · I never saw her walk before, because she 
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3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

25 

had a· broken hip when she. came in to me, and I mightt 

have a better idea if I saw some physical therapy 

notes from six years ago that are probably somewher~ 

in the medical records. I don't have those availab[e 

I to me now. 

1 Q With regard to this type of fracture in a 

person of the age of Mrs. Overto~, does --do you 

have an opinion as to whether or not there is some 

impact on her life expectancy? 

MR. NEWSOME: I just object to this 

question to the extent it's clearly outside of 

the scope of even t~e designation of 

Dr. Burkhardt; and it's also asking this 

witness, Or. Burkhardt, to speculate; and I 

move to strike any responsive testimony. 

MS. OOLEY: I would join in that 

objection. 

Q ·without your speculating, do you have a 

19 basis for an.opinion on what--

20 A I don't think there's any doubt that a hip 

21 fracture in an elderly person carries with it a 

22 significant increase in mortality. I do not have 

23 

24 

25 

those exact statistics at the tip of my tongue, bul 

when an older person breaks a· hip, there is a 

significant.chance of them dying within a year of tthe 
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1 surgery. 

2 Q Dr.· Burkhardt, let me mark this, and then 

3 I'll ask you about it. 

4 MR. NEWSOME: Are you going to let us look 

5 at it, Mr. Stephenson? 

6 MR. STEPHENSON: Yes. 

7 MR. NEWSOME: Has this been produced in 

8 discovery? 

9 MR .. STEPifENSON: I think. this· is 

10 Dr. Burkhardt's statement for services. 

11 MR. NEWSOME: ~ell, let me ask you one 

12 more time, Mr. Stephenson, has the document 

13 that you have just presented to me -- has it 

14 been produced in discovery? 

15 MR. STEPHENSON: That particular document 

16 has not been produced in discovery, I don't 

17 believe, although I think we had attached 

18 medical expenses that I thought, you know, 

19 included Dr. Burkhardt's statement. 

20 MR. NEWSOME: I'm just merely asking a 

21 question. 

22 

23 

24 

MR. STEPHENSON: 

document. 

Q Let me ask you, 

I won't mark the 

Dr. Burkhardt, what were 

25 your charges for your operative services to 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

27 

Mrs. Overton'? 

A I really didn't know it until I asked my 

nurse to pull up this document just a few minutes 

ago, and from six years ago the charges that went 

through on this patient were $2,300. 

Q That was your charges as a surgeon? 

A That's correct. 

MR. NEWSOME: Mr. Stephenson, I feel I 

have to ask this: Are you going to attempt to 

have Dr. Burkhardt opine on the charges that 

Johnston-Willis Hospital 

MR. STEPHENSON: I'm just going to ask him 

whether or not they were reasonable and 

necessary charges with regard to her hospital 

stay. 

MR. NEWSOME: You're going to ask the 

.1 7 doctor to. opine on ch·arges 'that were not his 

18 charges; is that correct? 

19 MR. STEPHENSON: That's correct. 

20 MR. NEWSOME: Okay. Well, I will clearly 

21 move to strike any responsive testimony. 

22 Q Mrs. Overton, according to your testimony, 

23 was hospitalized at Johnston-Willis from January 31 

24 of 1995 to February 8 of 1995? 

25 A That's correct. 
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Q I want to show you a statement from 1 

2 

3 

4 

5 

6 

7 

8 

9 

Johnston-Willis Hospital for services rendered to her 

during that period, and you tell me whether or not 

you're familiar with that as charges. 

A In this day and age,.with charges 

MR. NEWSOME: Excuse me for one second, 

Doctor. I didn't mean to cut you off --

THE WITNESS: Sure. 

MR. NEWSOME: -- but as I have stated, I 

10 am objecting to the doctor opining on the 

11 charges that Johnston-Wiliis incurred. 

12 MS. OOLEY: I'll join in that objection. 

13 A I just was going to comment on some 

14 philosophical standpoint that, you know, charges vary 

15 so much around these days that it's very difficult 

16 for even somebody who's in the field to comment on 

17 the appropriateness when there's such a variability 

18 in them, but this looks to me like what was the 

19 average charges of six years ago perhaps for this 

20 length of stay. 

21 MR. STEPHENSON: I'd like to mark this and 

22 proffer this as an exhibit. 

23 MR. NEWSOM'E: And we will object for the · 

24 reasons stated. 

25 M~. DULEY: Join in the objection. 
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2 

3 Q 

29 

{Exhibit 37 is marked.) 

These charges did not include the 

4 pathologist charge? 

5 A There are a few charges that are separate 

6 from the hospital's charges. Some of those are the 

7 pathology department, sqme are th~ radiology, that's 

8 correct. 

9 

10 

11 

12 

13 

14 

Q 

A 

Q 

A 

separate 

Q 

And the radiology department? 

Uh-huh, those are the two. 

And of Dr. Smith? 

Yeah. Actually, a- consultant would be 

charge as well. 

So all of those are additional charges 

15 beyond the charge that you had for your surgery? 

16 

17 

A 

Q 

That is correct. 

Do you have an opinion based on the 

18 condition of Mrs. Overton _regarding the 

19 rehabilitation that was necessary to her follow~up 

·20 postoperatively? 

a 

21 

22 

23 

A 

Q 

MR. NEWSOME: Doctor, again -- go ahead. 

I'm not sure I understand the question. 

Let me ask you the question a little· 

24 better. 

25 A Yeah. 
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1 Q With regard to· Mrs. Overton's condition as 

2 she was released from Johnston-Willis Hospital on 

3 February 8, 1995, did she require further medical 

4 attention following her release from the hospital? 

5 A Yes, very much so. I mean --

6 Q Describe what additional medical attention 

7 she required. 

8 A Basically, the most important area is in 

9 the area of physical therapy, ·t~at they have physical 

10 therapists come in and ·work with her. She -- her 

11 major problem when she came in here was pain in her 

12 hip, and that pain had been for the most part taken 

13 care of, but she needed to be rehabilitated in the 

14 process of walking and getting around, and that 

15 required some added assistance. 

16 

17 

18 

19 

20 

21 

Q 

A 

- Q 

A 

that. 

Q 

How would that assistance be -­

~endered through 

-- pr·ovided? 

A physical therapist would usually provide 

And did she require some care in the 

22 process of her postoperative recovery? 

23 A There's ari incision that has a dressing on 

24 it that needs to be changed as needed, P+Oper 

25 nutrition, giving her her medications that she would 
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1 normally receiv~, and her physical therapy. I thine 

2 that's about it. 

3 Q Dr. Burkhardt, would you answer the other 

4 counsel's questions. 

5 

6 

7 

8 

9 

A Sure. 

EXAMINATION BY MR. NEWSOME:· I 

Q. Good afternoon, Dr. Burkhardt. ·My name is 

Kelvin Newsome. I represent Dr. Rosenbaum and 

10 Blackstone Family Practice. I do have a couple 

11 

12 

13 

14 

15 

questions for you, sir. In your op note, you statid 

that you believed the fracture was pr.obably over two 

weeks old, correct? 

A That's correct. 

Q And, Dr. Burkhardt, at the time you 

16 performed the surgery on Ms. Overton, you didn't have 

17 her nurse's notes from Heritage Hall; isn·' t that 

18 correct? 

19 A No, I did not. 

20 

21 

Q Okay. And at the time you performed the 

surgery on Ms. Overton, you didn't have the progre~s 
22 notes from Heritage Hall; is that correct? 

23 A That's correct. 

24 Q Okay. And, Doctor, can we agree that 

25 Ms. Overton~s fracture could have occurred at some 
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point other than the 20th· or the 21st of January? 

A That is correct. 

Q Do you know Dr. John Cardea? 

A I do. 

Q Did Dr. John Cardea train you as an 

orthopedic surgeon? 

A He did. 

Q Do you refer patients to Dr. Cardea for 

treatment'? 

A I do. 

Q Do you refer patients to Dr. Cardea for 

second opinions? 

A I do. 

Q Do other physicians in your practice at 

West End Opthopaedic refer patients to Dr. Cardea for 

treatment? 

A They do. 

Q Do other physicians at your practice, West 

End Opthopaedic, refer patients to Dr. Cardea for 

second opinions? 

A Yes, he's the chief of the department of 

orthopedics at the teaching hospital in our city. He 

would be somebody that we utilize for all of the 

things that you mentioned. 

Q What is Dr. Cardea's reputation in the 
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2 

3 

4 

5 

6 

community as an orthopediG surgeon? 

A He's an excellent orthopedic surgeon. 

Q Is Dr. Cardea a nationally renowned 

orthopedic surgeon? 

A That's awful 

MR. STEPHENSON~ Objection. I don't 

33 

7 MR. NEWSOME: I'll withdraw the question. 

8 MR. STEPHENSON: -- think this goes to any 

9 of the direct·examination. I move ·to strike 

10 all 

11 A I had a good answer to that one, but it's 

12 probably not appropriate. His mother thinks so. 

13 

14 

15 

16 

17 

18 

Q That's fair. Okay, that's fair. 

MR. NEWSOME: I don't have any other 

questions for Dr. Burkhardt.· 

Q Thank you very much, sir. 

MS. OOLEY: I don't have any questions. 

19 EXAMINATION BY MR. STEPHENSON: 

20 Q Dr. Burkhardt, in relation to yo~r 

21 determination of exactly when the break occurred from 

22 the medical evidence that you found in relation to 

23 the age of the fracture, given information that 

24 involved a fall on the 20th and on the 21st, does 

25 that provide you additional assistance in forming an 
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opinion as to when the break may have occurred? 

MR.· NEWSOME: Again, this has been gone 

over on several occasions, and I believe the 

doctor has given his very candid answers as to 

that question. Again, it's been asked and 

answered. 

A It could hav·e occurred on those dates. I 

must admit, in the process of this deposition, I'm 

able to look at some things even a little closer, and 

my opinion at the time I think is always the best 

opinion; and then as you look back on something, you 

know, six years later, you have other things that 

affect your decision, information that comes to light 

and so forth. It could have happened on the 20th or 

21st. My notes say 14 days. It didn't say ten to 14 

16 days. We might be quibbling about a small number of 

17 

18 

19 

20 

21 

22 

23 

24 

25 

days. 

Q Were you able to tell from the evidence 

you had exactly 

A No. 

Q -- how old it was? 

A No. Oh, no, you couldn't. I mean, that's 

where I'm saying to you is that it's an inexact 

determination. 

Q Knd so you have a range of time that you 
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20 
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23 
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base that on? 

A You do, but the range I happened to pick 

at the time I was best able to determine it was 14 

days, not ten days. 

Q But sometime in the past? 

A Sometime in the past. 

MR. NEWSOME: I believ~ the doctor has 

answered these questions. 

Q .·In any event, is it ~our opinion ~&a~ it 

was not a fresh break on the day that you --

A That is --

Q -- first saw her? 

A 

Q 

That is for certain. 

That's all I have.· 

MR. NEWSOME: I don't have any more 

questions. 

MS. DULEY: I have one question. 

EXAMINATION BY MS. OOLEY: 

Q Would you also agree, Dr. Burkhardt, thct 

it could have happened some other way, not 

necessarily a fall? 

A Yes. I mean, it's a little unusual. 

24 Somebody could hit her. I mean, a direct blow to 

25 that area could do it. The most common way is a 
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1 fall. And I mean, we talked a little about 

.2 pathologic fractures that occur because the bone is· 

3 weakened, but yes, oh yes. 

4 MS. DULEY: No further questions. 

5 

6 (The deposition ends at 5:03p.m.) 

7 

8 

9 

10 AND FURTHER THIS DEPONENT SAITH NOT 

11 SIGNATURE WAIVED BY AGREEMENT 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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1 COMMONWEALTH OF VIRGINIAJ 

2 CITY OF RICHMOND, to wit: 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

I, Carolyn M. O'Connor, a Notary Public 

for the Commonwealth of Virginia at Large, do hereb 

certify that th~ foregoing deposition of BARRY w. 

BURXEABD~, M.D. was duly sworn to· before me at the 

time and place set out in the caption hereto. 

Further, that the transcript of the 

deposition is true and correct, and that there wer, 

two exhibits filed with _me during the taking hereo~. 

Given under my hand this I~ day of 

13 May, 2001. 

14 

15 

16 

17 

18 
My Commission expires: 

19 May 31, 2005 

20 

21 

22 

23 

24 

25 

-47.1-



VIRGINIA: 

IN THE CIRCUIT COURT FOR NOTIOWAY COUNTY 

HORACE E. PERDIEU, as Administrator ) 
of the· Estate of LUCILLE P. OVERTON, ) 
deceased, ) 

) 
Plaintiff, ) 

) 
) 
) 

~ ) 
) 
) 

Blackstone Family Practice Center, Inc., ) 
Charles J. Rosenbaum, a/kla ) 
C.J. Rosenbaum, M.D., ) 
Josephine Fowler, M.D., ) 
and HCM_F Corporation, tJa ) 
Heritage Hall Health Care, ) 

) 
Defendants. ) 

PLAINTIFF'S SUPPLEMENTAL 
PROPOSED JURY INSTRUCTIONS 

Law No.: CL-031 

~- ··~.; .·-, 

COMES NOW the Plaintiff, Horace E. Perdieu, Administrator of the Estate 

of Lucille P. Overton, deceased, by counsel, and hereby files Plaintiff's 

Supplemental Proposed Jury Instructions. These instructions are numbered 

such that they will be added to the previously filed Plaintiff's Proposed Jury 

Instructions. 

RESPECTFULLY SUBMITTED this Ui!J day of~....:;._---~--· 2001. 
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B. G. Ste enson C..JS # 8098) 
Counsel for Plaintiff 

4157 Chain Bridge Road 
Fairfax. Virginia 22030 
Telephone: (703) 591-2470 
Facsimile: (703) 359-0638 

HORACE E. PERDIEU. as 
Administrator of the Estate of 
LUCILLE P. OVERTON, deceased 

By Counsel 
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CERTIFICATE OF SERVICE 

I hereby certify th~.on tr:1-.liit day of~~ .... 
correctcopyofthefor~~m e , , tcass 

to the following: 

Lisa Kent Duley. Esq. 
Lynne J. Fiscella, Esq. 
DENTON & FISCELLA 
6630 West Broad Street 
Suite 290 
Richmond. Virginia 23230 
(804) 673-4004 

· Kelvin Newsome. Esq. 
S. Elizabeth Pharr. Esq. 
LeCLAIR RYAN 

· 707 East Main Street 
11th Floor 
Richmond. Virginia 23219 
(804) 783-2003 
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INSTRUCTION#---

If you find that tne Plaintiff is entitled to be compensated for her damages, 
and if you further believe by the greater weight of the evidence that one or more 
of the Defendants acted under circumstances amounting to a willfil and wanton 
disregard of the Plaintiffs rights, then you may also award punitive damages .to 
the Plaintiff to punish one or more of the Defendants for their actions and to 
serve as an example to prevent others from acting in a similar way. 

If you award punitive damages, you must state separately in your verdict 
the amount you allow as compensatory damages and the amount you allow as 
punitive damages. 

-47.5-
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INSTRUCTION# __ 

The resident Josephine Fowler, who initially examined Mrs. Overton, was 
operating under a temporary license to practice medicine in Virginia. This license 
is regulated by a Virginia statute, and among the requirements is that the 
"resident shall be responsible and accountable at all times to a licensed member 
of the staff. It 

If you find that Dr. Fowler was not in compliance with this statute, and that 
Defendant Rosenbaum did not supervise her, you may find the following: 

1. That Defendant Rosenbaum was negligent in sending Dr.· Fowler to 
examine his patient, without supervising her or checking her 
diagnosis. 

2. That Defendant Blackstone Family Practice Center, Inc. was 
negligent' under the doctrine of respondeat superior. Another 
instruction describes the liability of an employer for an employee's 
negligence. 

Va. Code Ann.§ 54.1-2961 
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INSTRUCTION# __ 

Defendant Blackstone Family Practice Center, Inc. had an agreement with 
Defendant Heritage Hall. This agreement made Defendant Rosenbaum the 
Medical Director of Heritage Hall, and Defendant Blackstone agreed to provide 
medical care for the residents of Heritage Hall (including Mrs. Overton). 
Therefore, in terms of Plaintiff's claim that Defendants were negligent in 
misdiagnosing Mrs. Overton, you may find that one or more of the Defendants 
are liable for her injuries because Defendants are connected by the Agreement. 

The Agreement 
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DENTON 
& FISCELLA 

• WEST BROAD STREET 

SUITE 290 

IMOND, vtROINIA 23230 

TEL: 1804t 673·4004 

FAX: 18041 673·68155 

VIRGINIA: 

IN THE CffiCUIT COURT FOR NOTTOWAY COUNTY 

THE ESTATE OF LUCILLE P. OVERTON, 
deceased, 

Plaintiff, 

v. LAW NO.: CL-031 

BLACKSTONE FAMILY PRACTICE 
CENTER, INC., CHARLES J. ROSENBAUM, 
a/k/a C. J. ROSENBAUI\1, M.D., 
and HCMF CORPORATION, 
t/a Heritage Hall He:dth Care, 

Defendants. 

COl\1E NOW, HCNIF Corporation, t/a Heritage Hall Health Care, by counsel and for its 

objections to the plaintiff's list of exhibits and witnesses filed in the above-case states the 

following: 

1. Defendant objects toR. Leidelmeyer, MD, Phyllis Corrigan, R.N., John Martin, 
MD and Mary Jo Beme, RN on the basis that they are not qualified to testify as 
prescribed by Va Code §8.01- 581.20. 

2. Defendant objects to ''Johnston -Willis Hospital Transfer Records" on the basis 
that they are nQ! transfer records and on the· basis ~t they are hearsay. 

3. Defendant objects to plaintiff's exhibit 2 on the basis that it is hearsay. 

4. Defendant objects to plaintiff's exhibit 3 on the basis that it is cummulative. 

5. Defendant objects to plaintiff's exhibit 4 on the basis that it is hearsay. 

6. Defendant objects to plaintiffs exhibitS on the basis that it is hearsay. 

7. Defendant objects to plaintiffs exhibit 6 on the basis that it is hearsay. 

8. Defendant objects to plaintiff's exhibit 7 on the basis that it is hearsay. 

9. Defendant objects to plaintiff's exhibit 8 on the basis that it is hearsay. 
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DENTON 
&: FISCELLA 

30 WEST BROAD STREET 

sum: 290 

:HMOND. vtRGlNlA 23230 

TEL: (8{UI 673·4004 

FAX: (8041613·8555 

10. 

11. 

12. 

13. 

14. 

15. 

16. 

17. 

18. 

19. 

20. 

21. 

22. 

23~ 

24. 

25. 

26. 

Defendant objects to plaintiffs exhibit 9 on the basis that it is hearsay. 

Defendant objects to plaintiff's exhibit 1 0 on the basis that it is hearsay. 

Defendant objects to plaintiffs exhibit 11 on the basis that it is hearsay. 

Defendant objects to exhibit 12 on-the basis that they are not transfer records and 
on the basis ~at they are hearsay. 

Defendant objects to plaintiff's exhibit 13 on the basis· that it is hearsay. 

Defendant objects to plaintiffs exhibit 14 on the basis that it is hearsay. 

Defendcu1t objects to·piallitiff's exhibit 15 on the basis that it is hearsay. 

Defendant objects to plaintiffs exhibit 16 on the basis that it is hearsay. 

Defendant objects to plaintiffs exhibit 17 on the basis that it is hearsay. 

Defendant objects to plaintiffs exhibit 18 on the basis that it is hearsay. 

Defendant objects to exhibit 19 on the basis that they are n.Ql transfer recorr and 
on the basis that they are hearsay. 

The defendant objects to plaintiff's exhibit 20 on the basis that it is not relernt 

The defendant objects to plaintiff's exhibits 21 - 27 on the basis that. 4ey are 

hearsay. . . ..I 
The defendant objects to plaintiff's exhibits 29· -·30 on the basis that 1ey are 
hearsay. 

The defendant objects to plaintiff's exhibit 31 on the basis that it is hears y, not 
relevant and not previously disclosed in discovery. 

The defendant objects to plaintiff's exhibits 32- ~4 on the basis that they invade 
the province of the court's power to determine the law in this case. 

The defendant objects to plaintiff's exhibits 35 - 39 on the basis that t ey are 
hearsay. 
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DENTON 
& FISCELLA 

I) WEST BROAD STREET 

SUITE 290 

HM0ND, VIRQJNIA 23230 

TEL: 1804J 873·4004 

FAX: 18041 673-8555 

Lisa Kent Duley, Es~ e 
6630 West Broad Street, Suite 290 
Richmond, Virginia 23230 
(804) 673-4004 
F~"< (804) 673-6555 

HClvlF CORPORATION 
vaHEUTAGEHALLHEALTHCARE 

By Counsel 

CERTIFICATE OF SERVICE 

I hereby certify on this 14th day of May, 2001, a true and correct copy of the foregoing 

Objections to Plaintiffs Witnesses and Exhibits was mailed, postage prepaid t<;>: 

B. G. Stephenson, Esquire 
4157 Chain Bridge Road 
F airfa"<, VA 22030 
Counsel for Plaintiff 

Kelvin Newsome, Esquire 
LeClair Ryan, P.C. 
707 East Main Street, 11th Floor 
·Richmond, VA 23219 
Counsel for Dr. Charles Rosenbaum and 
Blackstone Family Practice Center, Inc. 

ch:97-007/obj2wit&e.:tlzi 
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VIRGINIA: 

HORACE E. PERDIEU, as Administrator of 
The Estate ofLucille P. Overton, deceased 

Plaintiff, 

v. 

BLACKSTONE F MID.. Y PRACTICE CENTER, 
INC., et al. 

. Defendants. 

AtLawNo.: CL-031 

DEFENDANTS BLACKSTONE FAMn, Y PRACTICE CENTER, INC. 
AND CHARLES l ROSENBAUM, M.D.'S OBJECTIONS TO 

PLAINTIFF'S LIST OF EXHIBITS 

CO:ME NOW defendants Blackstone Family Practice Center, Inc. ("Blackstone 

Family Practice") and Charles I. Rosenbaum, M.D. ("Dr. Rosenbaum"), by counsel, and 

su~mits the following as their objections to plaintiffs list of exhibits: 

1. Defendants object to Exhibit 1 on the ground that it contains hearsay 

statements. 

2. Defendants object to Exhibit 2 on the ground that it contains hearsay 

statements. 

3. Defendants object to Exhibit 3 on the grounds that it is cumulative and 

contains hearsay statements. 

4. Defendants object to Exhibit 4 on the ground that it contains hearsay 
statements. 

5. Defendants object to Exhibit 5 on the grou~d that it contains hearsay 

statements. 
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. 6. Defendants object to Exhibit 6 on the ground that it contains hearsay 

statements. 

7. Defendants object to Exhibit 7 on the ground that it contains hearsay 

statements. 

8. Defendants object to Exhibit Son the ground that it contains hearsay 

statements. 

9. Defendants object to Exhibit 9 on the ground that it contains hearsay 

statements. 

10. Defendants object to Exhibit 10 on the ground that it contains hearsay 

statements. 

11. Defendants object to Exhibit 11 on the grounds that it is cumulative and 

contains hearsay statements. 

12. Defendants object to Exhibit 12 on the ground that it contains hearsay 

statements. 

13. Defendants object to Exhibit 13 on the ground that it contains hearsay 

statements. 

14. Defendants object to Exhibit 14 on the ground that it contains hearsay 

statements. 

15. Defendants object to Exhibit 15·on the ground that it contains hearsay 

statements. 

16. Defendants object to Exhibit. 16 on the ground that it contains hearsay 

statements. 
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17. Defendants object to Exhibit 17 on.the ground that it contains hearsay 

statements. 

18. Defendants object to Exhibit 18 on the ground that it contains hearsay 

statements. 

19. Defendants object to Exhibit 19 on the ground that it contains hearsay 

statements. 

20. Defendants object to Exhibit 20 on the grounds that it is irrelevant and 

cumulative. 

21. Defendants object to Exhibit 21 on the ground that it contains hearsay 

statements. 

22. Defendants object to Exhibit 22 on the ground that it contains hearsay 

statements. 

23. Defendants object to Exhibit 23 on the ground that it contains hearsay 

statements. 

24. Defendants object to Exhibit 24 on the ground that it contains hearsay 

statements. 

25. Defendants object to Exhibit 25 on the ground that it contains hearsay 

statements. 

26. Defendants object to Exhibit 26 on the ground that it contains hearsay 

st_atements. 

27. Defendants object to Exhibit 27 on the ground that it contains hearsay 

statements. 
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28. Defendants object to Exhibit 28 on the ground ~hat it is irrelevant and 

contains hearsay statements. 

29. Defendants object to Exhibit 29 on the ground that it contains hearsay. 

statements. 

30. Defendants object to Exhibit 30 on the ground that it contains hearsay 

statements. 

31. Defendants object to Exhibit 31 on the. grounds that it is irrelevant and 

contains hearsay statements. 

32. Defendants object to Exhibit 32 on the grounds that it is irrelevant, 

invades the province of the Court, confusing and is otherwise not the proper subject for 

an exhibit. 

33. Defendants object to Exhibit 33 on the grounds that it is irrelevant, 

invades the province of the Court, confusing and is otherwise not the proper subject for 

an exhibit. 

34. Defendants object to Exhibit 34 on the grounds that it is irrelevant, 

invades the province of the Court, confusing and is otherwise not the proper subject for 

an exhibit. 

3 S. Defendants object to Exhibit 3 5 on the ground that it contains hearsay 

statements. 

36. Defendants object to Exhibit 36 on the ground that it is irrelevant and 

contains hearsay statements. 
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3 7. Defendants object to Exhibit 3 7 on· the ground that it contains hearsay 

statements. Defendants also object to this exhibit to the extent he cannot establish 

proximate cause. 

38. Defendants object to Exhibit 38 on the ground that it contains hearsay-

statements. 

3 9. Defendants object to Exhibit 3 9 on the ground that it contains hearsay 

statements~ 

40. Defendants object to Exhibit 40 on the ground that it contains hearsay 

statements. 

41. Defendants reserve the right to object to any exhibits not specifically listed 

by the plaintiff and any demonstrative evidence after having an opportunity to examine 

such evidence. 

Kelvin L. Newsome, Esq. 
S. Elizabeth Pharr, Esq. 
LeClair Ryan, P.C. 
707 East Main Street, lith Floor 
Richmond, Virginia 23219 
Telephone: (804) 783-2003 
Facsimile: {804) 783-2294 

CHARLES I. ROSENBAUM, M.D. and 
BLACKSTONE FAMILY PRACTICE 
CENTER, INC .. 

Counsel for Blackstone Family Practice Center, Inc. 
and Charles L Rosenbcnim, MD. 
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CERTIFICATE OF SERVICE 

I hereby certify that a true copy of the foregoing was sent via facsimile and U. 

S. Mail, postage prepaid, this 14m day ofMay, 2001 to: 

B. G. Stephenson, Esquire 
4157 Chain Bridge Road 
Fairfax, Virginia 22030 
Counsel for Plaintiff, Lucille P. Overton 

Lisa Kent Duley, Esquire 
Denton & Fiscella 
6630 WeSt Broad Street, Suite 290 
Richmond, Virginia 23230 
Counsel for Defendant, HCMF Corporation, 
t/a Heritage Hall Health Care 



VIRGINIA: 

IN THE CIRCUIT COURT FOR NOTTOWAY COUNTY 

HORACE E. PERDIEU, as Administrator 
of the Estate of LUCILLE P. OVERTON. 
deceased, · 

Plaintiff, 

v. 

) 
) 
) 
) 
) 
) 
) 

BLACKSTONE FAMILY PRACTICE ) 
· CETNER, INC., CHARLES J. ROSENBAUM, ) 

alkla C.J Rosenbaum, M.D., JOSEPHINE ) 
FOWLER,·M.D., and HCMF CORPORATION, ) 

· t/a Heritage Hall Health Care } 

Defendants. 

·-· 

) 
) 

PLAINTIFF'S DESIGNATION OF 
DEPOSITION TESTIMONY 

LAW NO.: CL-031 

COMES NOW the Plaintiff, Horace E. Perdieu, as Administrator of the 

Estate of Lucille P. Overton, deceased, by counsel, and hereby files Plaintiffs 

Designation of Deposition Testimony for use at triaL Plaintiff reserves the right to 

utilize other testimony that may be designated by Defendants; further, Plaintiff 

reserves the right to use any other testimony, whether or not it has been 

designated here, in rebuttal of testimony and other evidence offered by 

Defendants, and for impeachment. 

In designating deposition testimony to be used at trial, Plaintiff has 

endeavored in part to· remove some of the voluminous objections of defense 

counsel, as such objections will be dealt with at the pretrial conference on 

Thursday, May 17, 2001. 
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I. Josephine Rebecca Fowler. M.D. 

• Page 4: Line 11 - Page 5: Line 16 

• Page 6: Line 12 - Page 10: Line 20 

• Page 11: Line 8- Page 18: Une 13 

• Page 19: Line 4 - line 9 

• Page 20: Line 7 - 17 

• Page·2a: Line 5- Line 19 

• Page 32: Line 16- Page 38: Line 12 

• Page 39: Line 2- Page 40: Line 21 

• Page 43: Line 6- Line 12 
. ..... 

• Page 44: Line 7- Page 45: Line 8 

• Page 46: Line 17- Page 48: Line 8 

• Page 50: Line 22 - Page 51: Line2 

• Page 56: Line 13- Line 21 

• Page 62: Line 1 0 - Line 21 

• Page 69: Line 14-: Page 70: Line 8 

• Page 71: Line 21 -Page 72: Line 12 

• Page 76: Line 20- Page 77: Line 21 

• Page 78: Line 12 - Line 16 

• Pag~ 80: Line 15- Line 17 

• Page 81: Line 3 

• Page 105: Line 18 - Page 1 07: Line 10 
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• 

• 

• 

• 

• 

Page 107: Line 18- Page .109: Line 15 

Page 113: Line 3- Line 21 

Page 115: Line 11- Line 19 

Page 131: Line 10- Page 132: Line 4 

Page 133: Line 8 -Page 134: Line 5 

II. _ Phyllis Corrigan 

• Page 6: Line 2- Page 25: Line 14 

• Page 28: Line 1 - Une 15 

• Page 29: Line 15 - Page 31: Line 8 

• Page 31: Line 16 - Page 32: Line 6 

• Page 32: Line 7 - Line 12 

• Page 33: Line 3 - Line 13 

·- -
Page 34: Line 12- Pag~ 35: Line 11 

• Page 35: Line 21 - Page 37: Line 2 

• Page 37: Line 22 - Page 38: Line 3 

• Page 38: Line 20 - Page 40: Line 12 

• Page 41: Line 20 - Page 42: Line 4 

• Pag·e 42: Line_ 1 0 -Line 16 

• Page 42: Line 20 - Page 43: Line 20 
. 

• Page 44: Line 6 - Line 1'3 
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• Page 45: Line 4 - Page 46~ Line 16 

• Page 47: Line 16- Page 48: Line 8 

• Page 48: Line 12 - Page 51: Line 11 

• Page 51: Line 20- Page 52: Line 7 

• Page 52: Line tO - Page 53: Line 22 

• Page 54: Line 12- Page 55: Line 13 

• Page 55: Line 17 - Line 20 

~ Page 56: Line 5 -·Page 57:· Line 9 

• Page 57: Line 11 - Page 58: Line 1 0 

• Page 58: Line 13- Page 59: Line 10 

• Page 59: Line 19 -..P.age 60: Line 17 

• Page 60: Line 20 - Line 21 

• Page 61: Line 1 - Line 13 

• Page 61: Line 22 - Page 62: Line 18 

• Page 62: Line 20 - Line 23 

Page 64: Line 11 - Line 20 
r • 

• Page 64: Line 22 - Page 65: Line 23 

• Page 66: Line 2 

• Page 66: Line 4 - Line 12 

• Page 69: Line 14 - Line 19 

• Page 69: Line 21 

• Page 69: Line 23 -.Page. 70: Line 16 

• Page 71: Line 17- Page 73: Line 13 
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• Page 73: Line 16 - Line 22 

• Page 7 4: Line 6 - Line 17 

• Page 7 4: Line 19 - Page 75: Une 3 

• Page 75: Lin~ 19 - Page 76: Line 23 

• Page 77: Line 18 - Page 78: Line 1 

• Page 78: Line 4 - Page 82: Line 13 

• Page 82: Line 15: Page 89: Line 9 

' ... · Page 85.: Line 3 - 6 

• Page 85: Line 11 - Line 16 

• Page 86: Line 7 - Line 17 

• Page 86: Line 20 ~l.ine 21 

• Page 90: Une 8 - Line 20 

• Page 95: Line 6 - Page 97: Line 15 

• Page 97: Line 17- Page 98: Line 7 

• Page 98: Line 21- Page 99: Line 16 

• Page 99: Line 18 - Line 100:. Line 11 

• Page 1 09: Line 15 - Page 11 0: Line 6 

• · Page 110: Line 19- Line 21 

• Page 111 : Line 1 -'Line 19 

• Page 112: Line 16- Line 18 

• Page 112: Line 20.:.. Page 113: Line 15 

• Page 114: Line 3 - Line 5 

• Page 114: Line 7- Page 115: Line 1 
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• Page 1·15: Line 5- Line 7 · 

Ill. Barry w. Burkhardt M.D. 

Plaintiff designates all direct and redirect examination of this w~mess 

in the videotaped deposition. 

Ill. Reinald leidelmeyer. M.D. 

· · Plaintiff designates all direct and redirect examination of this 

witness in the videotaped deposition. 

IV. Charles I. Rosenbaum. M.D. ---
Plaintiff designates testimony from deposition taken of this witness 

on August 13, 1998, as may be appropriate in lieu of live testimony 

from this witness at trial and as my be appropriate in rebuttal a.nd 

impeachment. 

RESPECTFULLY SUBMITTED this~- day of ____ , 2001. 

HORACE E. PERDIEU, as 
Administrator of the Estate of 
LUCILLE P. •OVERTON, deceased 

By Counsel. 
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B.G. STEPHENSON, LTD. 

B. G. Stephenson (VSB # 8098) 
·Counsel for Plaintiff 

4157 Chain Bridge Road 
Fairfax, Virginia 22030 
Telephone: (703) 591-2470 
Facsimile: (703) 359-0638 

........ 
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CERTIFICATE OF SERVICE 

I hereby certify that on the __ day of ____ , 2001 , a true and 

correct copy of the foregoing was mailed, first class U.S. Mail, postage prepaid, 

to the following: 

Lisa Kent Duley, Esq. 
Lynne J. Fiscella, Esq. 
DENTON & FISCELLA 
6630 West Broad Street 
Suite 290 
Richmond, Virginia 23230 
(804) 673-4004 ~·- ... 

S. Elizabeth Pharr, Esq. 
LeCLAIR RYAN 
707 East Main Street 
11th Floor 
Richmond, Virginia 23219 
(804) 783·2003 

B.G. Stephenson 


