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Supreme Court of Appeals of Virginia
AT RICIIM:OND.

Record No. 1474
1YIETROPOLITAN LIFE INSURANCE COMPANY
vs.

ANNIE L. COLE.

PETITION.

To the H ono·rcible Chief Justice and Associate Justices:
0

Your petitioner, ~Ietropolitan Life Insurance Qompany, respectfully represents that it is aggrieved hy a final judgment
entered in the Circuit Court of Henry ·County, Virginia, on
the 12th day of July, 1933, in an action at law in which Ann~e
L. Cole was plaintiff, and your petitioner was defendant. A
duly certified transcript of the record in said action is herewith filed.
FACTS.
On January 1, 1920, Riverside & Dan River Cotton Mills,
Inc.. a large textile corporation at Danville, Virginia, ob.tained from the l\fetropolitan Life Insurance Company, a
Group Life Insurance Policy, the purpose and object of which
·was to insure, without medical examination, or other conditions, all of the employees of the Riverside & Dan River Cotton Mills, Incorporated.
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This policy was to remain in force and effect for one year,
but was subject to renewal at the end of each year.
The Mills were to pay an initial monthly premium of
$3,823.83, which 'vould be the monthly premium for 4,375
lives, the initial number insured. Thereafter the Mills filed
with the Insurance Company, lists of its en1ployees, and regular premiun1s would be paid, based upon the amount of insurance in force, and of course, the number of employees insured.
It is important to note that no person was insured until he
had been in the employ of the mills for three months, later
changed.to one year; and what is still more important, that if
an employee was insured under this Group Policy, if he left
the employment of the n1ills, on the 21st of the month following· his leaving, the mills would notify the Insurance Company, and the premium would be adjusted accordingly, and no
further premium paid on account of that former employee.
This Group Policy was, of course, delivered to tbe 1\Hlls
and in carrying out the Insurance plan, a certificate was delivered to each employee who qualified by length of employ-.
ment, each certificate referring to and incorporating a number of the provisions of the Group Policy. The entire cost
was paid by tlHi Mills and no employee paid any amount directly or indirectly.
A copy of this Certificate is found with the Record, Exhibit, "Cole No.1", page 35; and a copy of the Group Policy
is found with the n.ecord, "Exhihit "Cole No. 2", .page 35.
When Robert J. Cole, a young white man, qualified for one
of these certificates, the same _was issued to him under date
of March 23, 1925. This Certifieate named his mother, Annie
L. Cole, Plaintiff in this action, as beneficiary, and provided
for the payment to her upon the death of Cole, while in the
employ of the 1J1.ills of the value of the Certificate.
Cole continued to work for the IVIills continuously from
the date of his first employment up to the 3rd of October, 1928,
then he left the employ of the 1\Hlls. In due course the Insurance Company was notified by the 1\Iills that Cole was no
longer an employee, and no further premiums were paid on
account of Cole's Certificate of Insurance.
Col~ had been employed in the JiJlectrical Department of
the 1\Iills. In December, 1928, he returp.ed to work in the
Mills, but this time was employed in the Card Room. He
worked in that room for about three weeks, then left the employ of the Company, and later worked for them as watchman, in July, 1930. Upon neither of these two last occasions
·was the length of his employment sufficient to qualify him
for a new certificate of insurance.
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At that time it was necessary that an employee should work
'for twelve months before he was entitled to receive a certificate. Cole died on the 19th of February, 1931.
The Group Insurance Policy was c.ancelled as to all outstanding certificates, August 31, 1930.
From the time that Cole left the employ of the :Mills, and
the Insurance Company was notified that he was no longer an
en1ployee, up to December 15, 1931, nearly a year after Cole's
death, the defendant had no knowledge or noti-ce of any claim
or impending claim under this policy.
It received shortly after December 15, 1931, a letter from
an attorney, whi-ch enclosed a letter from Dr. W. E. Jennings, in which Dr. Jennings stated that he had examined
Cole in August, 1928, and advjsed him to quit work. Subsequently, on or about the 20th of January, 1932, ::1\tirs. Annie
L. Cole, Plaintiff, filed with the defendant Company, an affidavit, which letter and affidavit (see pages 8 a.nd 9 of the
Record) are attached as a part of the Noti-ce of ~lotion.
The defendant having denied liability this action was
brought, testimony having· been introduced, which without
conflict, proved the above facts, the defendant demurred to
the evidence, and the jury, under instruction of the Court,
found a verdict for $800.00, subject to the demurrer to the
evidence, and this defendant is aggTieved by the action of
the •Court in overruling said demurrer, and entering judgment for the amount of Life insurance, to-wit, $800.00, claimed
in the Notice of ~lotion.

ERRORS' ASSIGNE.D.
The defendant assigns as error, tl1e action of the Court
in overruling the demurrer to the evidence.
The defendant contends :
(1) That the evidence conclusively showed that at the time
claimed by the plaintiff, September 28, 1928, the insured,
Cole, was not totally and permanently disabled to perform
any work for compensation or profit;
(2) That in any event, the Company having received no
premiums to keep the Cole Certificate in force, that same was
not in force at any time after Cole left the employ of the
. }fills, October ·3, 1928;
That the payment of the premium was an absolute requisite for the insurance, and that there could be no waiver
for this payment of premium, tmless and until the Company
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received at its home office, due proof of the alleged disability.
There was no claim or contention that any sueh proof was
sent until nearly four years from the date of the alleged permanent disability, and nearly one year after Cole had died.
PJ..JAINTIFF'.S THEORY.
The plaintiff, in her notice of motion, apparently proceeds
under the theory that she is seeking to recover an amount
upon the death of the insured.
The eomplete answer to that theory is the wording of the
·policy, and t~e certificat~ sued on.
·

•
"IF DEATH OCCUR WI-IILE
THE EMPLOYEE IS IN
-THE E~IPLOY OF THE E~IPLOYER, THE Al\fOUNT OF
INSURANCE IN FORCE ON SAID El\:IPLOYEE, IN AO·OORDANCE WITH GROUP POLICY AS ABOVE, WILL
BE PAID TO .ANNIE L. COLE, BE:NEFICIARY.''
From this, it will be seen, in no event, and under no circumstances, was a.ny insurance payable for the death of the
employee, unless tlie employee was at the time of his death,
in the employ of the Cotton l\Hlls.
. If the plaintiff is entitled to recover at all, she is entitled
to recover only under the provision of Clause 7, of the Group
Policy.
·
Part!_·cula.r attention of the Court is called t-o the fact thay·,
therefore, 've are trying to determine whether or not a dis- .
ability benefit can be recovered, a.nd not whether there was a
Life Insurance policy in force at the time of the insured's
death.
,
.
.
A carefill consideration of this Group Policy, and. this who1e
plan of insurance, will conyince. anyone that its purpose was
to insure only Cinployees. Primarily it was life insu·r~nce
policy to ins1_lre the employee's life while in the employ of
the Company, and in addition thereto, and without further
cost, the Metropolitan Company included clause 7.
The material parts of that Claus·e are as follows:

"7. TOTAL AND PER1VIANENT DISABILITY BENEFITS.
ON RE:CEIPT by the OO~IPANY AT ITS HOME O.b,FIOE QF DUE PROOF tha.t .ANY El\~PLOYEE INSURED
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hereunder has become wholly and permanently disabled by
accidental injury or disease, before attaining tlle ap;e of sixty
years, so that he is and ·will be permanently, continuously and
wholly prevented thereby FROl\1: PER]~ORl\liNG ANY
·woRI( FOE C01\1:PENS'ATION OR PROFIT, The Cont·
pany will waive the payment of each pren1itun a.pplicable the
insurance on the life of such disabled employee that may become payable thereafter under this policy during such disability, and, in addition to such waiver, will pay to such mnployee during such disability, in full settlement of all obligations hereunder pertaining to such employee, and in lieu of
the payment of insurance as herein provided, SUCH
·MONTI-fLY OR YEARLY INSTAL1\1ENT.S AS ~fAY BE
SELECTED BY SUCH E:NIPLOY~~E BY WRITTEN NOTICE OF THE OOlVfP ANY AT ITS HOME OFFICE ON
'THE FOLL·OWING BASIS, to-wit:
On basis of $1,000 on insurance either
Sixty monthly instalments of $18.00, or
Twenty annual instalments of· $67.98, or
IPifteen annual instahnents of $83.90, or
Ten annual instalments of $116.18, or
. Five anual instaln1ents of $214.00,
the first instalment to be paid six months after receipt of due
proof of total .and permanent disability. If the Employee
dies during the period of total permanent disability, any instahnent remaining unpaid shall be payable as they becmne
due to the beneficiary nmninated by such Employee, and snch
beneficiary shall have the right to commute such ren1aining
payments into one .sum on the basis of interest compounded
at the rate of three and one-half per _centurn per annuru.
THIS PltOVISION IS GR.A.NTED vVITI-fOUT ADDITIONAL COST TO TilE E~IPLOYER.
NOTWITHSTA.l.~DING TI-IAT PROOF OF TOTAL AND
PER~fANENT DISABILITY l\JIAY HA·v:BJ BEEN .ACCEPTED BY THE :001\IPANY .A.S SATISFACTORY, the
Employee shall, at any time on demand frorn the Company,
furnish due proof ·of the continua.uce of such disability, and,
in case of his failure so to do, the said En1ployee shall be
deemed to have recovered from such state of disability. In
the event that .the said En1ployec recovers from such state of
disability before all the instalments· he~·einbefore mentioned
hEltve been paid, or fails on demand to furnish due proof of
the continuance of such disability, all further 'vaiver of premiums and payment of instalments on account of such
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Employee shall cease. Insurance on the life of .such Employee shall be revived, but be limited in amount of the comtnuted value, on said interest basis, of the instalments relnaining unpaid on account of such Employee at the time of
such recovery.''
It is, we .think, certain that the purport -and intention of
this clause was to substitute these disability payments for
·earnings provided the employee was permanently disabled
while an employee, and while the policy v;ras in force, if thereafter he was· unable by reason of this condition, not to perform a work he had been performing, but in the language of
the policy, to perform any work for compensation or profit.
GROUNDS OF

DE~IURREJ_=t.

The record fails to sbo'v that any notice of disability was
ever given to the defendant of a.ny claim or of disability at
any time, and this is not a mere technical defense, as for instance, through some inadvertence of counsel, available evidence was not produced.
That no notice \vas given until after Cole's death is the
plaintiff's formal allegation in her notice.
This right to notice, due proof and an opportunity for in. vestiga~ion reserv-ed by contract gives the company the privilege and opportunity to investigate the bona fides of the
claim during the period of alleged disability. Without this
right there 'vould be no protection to the defendant against
fraudulent and trumped up claiins. Never, during the entire
life time of decedent in this case, did the Company h~ve any
such notice, opportunity of examination, or investigation.
This is true, although the record shows that approximately
two and one-half years elapsed between the beginning of alleged total and permanent disability and the subsequent
death.
_ The first and only claim is asserted not by the man who i~
alleged to have suffered the disability, who held the Company's certificate and had opportunity to assert his claim to
the Company for two and one-half years, but by the beneficiary under the policy. The beneficiary, over four years after
the alleged disability, for the first time asserts a claim, the
merits of which must, upon plaintiff's theory, be controlled
by the condition of Cole over four years before the first notice to the Company.
P~or to September, 1928, Cole had worked in the electrical department. Nothing in the evidence would indicate
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that he was by trade an electrician and not skilled in any other
trade, as contended by counsel. On the contrary, it is indi-cated that he was some sort of helper or apprentice. Later
in December, after he quit in Septe1nber, he secured employment in the miU as a carder. He actually ·worked three weeks
and his compensation was actually more than what he had
received in his previous employment. We think this wa.s ne'v
employment, that it was for "compensation or profit", and
that he was on that ground barred from any recovery under
the policy, because he was not ''permanently, continuously
and 'vholly prevented thereby from performing any work for
-compensation or profit" as of September, 1928. ·
This is not a case of an attempt to work, but of. actually
working over a substantial period of time and actually receiving above average wages during that period. If it can
be said that an employee, though in fact he worked and received compensation, yet because of subsequent events, he
was only trying to work, why could not the period be ex. tended to months or even longer. Such an interpretation
would nullify the contract upon which the premiums are based
in two particulars. F1irst, it would make of no avail the provision that any re-employment will be classed as new employment. Second, it would nullify the plain terms of the contract to the effect that he must be "prevented from perf<;>rming any 'vork for compensation or profit".
These contracts are in effect contracts of indemnity,-indcmnifying to the extent of the benefits therein described from
loss of time or 'vages. If it is held that any employee can
work against his physician's advice, or when in common prudence he should not and yet collect, then the door would be
open to many employees known to be working who wo'uld be
infinitely better off if circumstances were such they. could quit
work.
ARGU~IENT.

The defendant contends tha.t the giving of the notice of the
alleged disability, which mus~ have occurred while the employee was in the employ of the Company, and must have
-been permanent and total, and such as. would prevent the performance of ANY work for profit, must of necessity be a
-condition precedent to any claim for disability benefits under
this policy.
·
Payment of premiums or waiver of payment was a neees·
sary condition to keep the certificate of Cole in force. It is
not contended that the premium was paid.

- - - · - - - - ------
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Payment 'vas not ·waived until due proof of dis-ability was
·received at the I-Iome Office.
The policy sued upon stated this clearly~ it reads as al-leged in the notice,
·
"ON R.E1CEIPT BY THE COl\fP.A.:NY THAT ANY El\fPLOYE:E ***THE C01IPANY \Vllo~L WAIVE-TTI.E :E)AYMENT oF· EAOI-I PRE:NIIU!tL ,.,

We- submit that a substantial compliance therewitl1 is a
condition precedent to recovery, unless a reasonable excuse
fqr the failure to file due proof is alleged and proven, nnd
that the plaintiff is required to prove that such proof was .filed
or to excuse the failure.
8'Wann vs. Atrantia Life Ins. Co.~ 156 Va. 852) is authority
for the proposition above stated.

In that case the question involved was whether or not premiums 'vere waived because of the total disability of the
insured when the insured had furnished no proof but was
physically unable to furnish san1e by reason of his disability.
The Court held that the insured '''as entitled to the waiver
-of premiums if his failure to furnish the proofs required by
the policy was caused by his physical inability to do so.
Beginning on page 852, 156 ·va., the Court stated the question in the s,vann case as follo,vs :

''The plaintiff. contends that the waiver of premium clause
"in the policy became effective immediately when the insured
became totally and permanently disabled. The defendant contends that the said clause only becomes effective after· satisfactory proof of such disability is furnished the insurance
company, and it l1as endorsed such waiver of premiums on
t]).e . policy, and that the furnishing of such proof is a condition precedent to be performed before tl1e insured is entitl~d. to a waiver of premiums.
' There is respectable _authority in other jurisdictions sup·porting the contentions of both the plaintiff and the defendant. It is in hopeless conflict. and the cases cannot be recon·ciled. There is no Virginia authodty on the particular question l1ere involved.
_
.
- · 'l;h·e- defend.ant cites the .Aia.bama cas·e of New E·n,qlanit
; Mutual· vs. Reynolds, 217 _._1\la. 307, 116 S'o. 151, 59 A. L. R.
1075, as authority in support of its· contention, and it must
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be admitted that this case is directly in point and supports
the construction contended for by the defendant. It cannot
be distinguished from the present case. It holds under a
similar clause that the furnishing of proof of disability to
the insurance company is made a condition precedent to the
waver of premiun1 payments under the supplemental agreement; that the furnishing of such proof is the specific condition upon which the company will waive the premiums and
that the clause is not self-operating.
·
That is a leading case in support of the def-endant's position. In that case the insured booame insane prior to the
due date of the premium, which was not paid. He continued
insane until his death, which oc-curred after the lapse of the
policy. No proof of disability was furnished the company
prior to his death. The beneficiary sought to recover on the
grounds that the insured 'vas mentally and physically unable
to furnish any proofs of disability and, therefore, was relieved of the consequences of his failure to file same, and that
the premiums falling due after the beginning of his disability
should have been waived and the policy kept in force.
A number of cases are collected in notes in 2-9 A. L. R., p.
1511, 54 A. L. R., p. 611, and 59 .A. L. R., p. 1080. ''
.And on page 862, the Court concludes'' p·ayment of the premium, when due, has been strictly enforced in favor of the insurance companies. This is because
the pren1ium is the basis of the contract, and the companies
cannot carry on their business unless the premiums are paid.
Furnishing proofs of total and permanent disability is a different matter. When the disability of the insured occurred
while the policy was in force, he 'vas entitled to have his
premiums waived until his death, for his disability continued
until his death. He had paid for his right, and to say that he
should lose the benefit of his policy because he failed, through
mental or physical incapacity, to present proofs would be
harsh and unreasonable under the circu1nstances.
"\Ve conclude that the giving of notice and proof of disability was not a condition precedent to the right to a waiver
of premiums where the insured, through no fault of his own,
-has become, while the poliey is in force, mentally and physically incapable of giving the notice or furnishing the proofs
to the company, and that the issue raised by the replication
of the plaintiff should have been subn1itted to a jury.''
In the case at bar there was no attempt to explain or ex-
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cuse the failure to furnish to the Company at its home office,
due proof of the ~Jleged disability.
In 29 C. l\L, p. 282, Sec. 8, dealing with health insurance, the
following is said:
''The policy generally provides that insured shall notify
the insurer of his sickness or disability within a time prescribed; and this requirement must be complied with, if reasonable, unless cir.cumstanees excuse non-compliance, or unless insurer waives compliance.''
Great numbers of cases are cited in support of this statement in the text.
On the subject of insurance generally, in 22 C. J., p. 7,
.Sec. 650, the following is stated:
''In the absence of .any statute or stipulation of the policy
requiring it, insured or claimant under the policy is not required to give the .company notice or proofs of loss. How.ever, it is a usual requirement of the policy that insurcrl
or claimant under the policy give notice and furnish proofs of
loss, and compliance therewith is necessary to enable him to
recover on the policy, unless the company has waived .the
condition or become estopped to a13sert it, or unless the circumstances are such as to ·excuse non-compliance therewith.''
Here also many cases are cited to sustain the text. ·
In Blackman vs. U. 8 .. Cas. Co. (Tenn.), 103 S. W. 784, the
policy required notice of the disease within ten days. There
was involved (p. 786) "the question whether the giving of
the notice was a condition precedent to the right of recovery
depends upon whether a forfeiture clause was attacked (evidently means attached) for failure to g·ive it.'' In discussing
the question, the Court called attention to the fact that the
insured, as in the case at bar, was insured subject to the provisions, conditions and d-efinitions and limits set out in· the
policy. It then referred to requirements of notice within ten
days after contraction of the disease and the provision that
''failure of the insured to comply with any provisions or condition ·herein shall forfeit all rights to indemnity".
The Court then said :
"We think the last clause quoted refers to and embraces

I
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:within its terms the provision in respect of notice. The notice clause is -either a ptovision or . a condition. The word
'provision', of course, indicates nothing technical, but is a
general term, which· may in~lude either a promise or undertaking of some kind of a condition. We are of the opinion
that the notice elause expresses a condition precedent to the
rig·ht of recovary. It has been so construed in many case$.
In Cooley's briefs on the L·aw of Insurance, Vol. 4, Sec. 3457;
it is said: 'A condition on a policy that, if notice and proofs
of the death or injury are not furnished within a specific
time, all claims therefor shall be forfeited to the Company,.
has frequently been held to render the production of such
·notice and proofs within the specific time a condition precedent to any recovery by insured '-citing other cases.''
In WiUiams vs. U. S. Cas. Co. (N. C.), 64 S. E. 510, the
policy provided for ten days' notice. Plaintiff in that case
did not give the notice until fifty days after he became ill.
The Court said :
''This provision was doubtless intended to prevent imposition. But, at any rate, the plaintiff accepted the policy with
that provision, and he is bot1nd by the ·Contract. He did not
-comply with the conditions which would entitle him to recover and his Honor properly held that he could not re ..
cover.''
In Woodall vs. F. <t C. Co. (Ga.), 62 S. E. ROR, the plaintiff
alleged that a notice had been given. sometime after the expiration of the period required in the policy, but did not allege
any excuse for the failure to give the notice within the required time. The Court sustained a demurrer and its action
was upheld by the Supreme Court.
Metropolitan Casualty Ins. Co. vs. Johnson (0. C. A., 3d
Circuit), 247 Fed. 65, is in point.
·
There the policy required the notice within twenty-one
days, and the Court held that the plaintiff had the burden
of proving compliance with the provision or showing an excuse for faHure to give notice within the time limit.
The Court said:
''The time within which such notice should be given was
indicate in the policy and was agreed to by the insured. The
giving of notice within the time stipulated therefor becaine
an undertaking o~ the part of the insured, the performance
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of which is regarded by the la'v as an absolute condition precedent to .the enforcement of the i~sttred 's liability.''
Hatch vs. U. S. Cas. Co. (:1\Iass.), 83 N. E. 398.

a

The policy involved in this case also required notice within ten ·days of the time of the accidenL The accident happened on July ·7th and the insured died on August 11th. Before his death, the· plaintiff did not know the policy was in
existence, but discovered it and gave notice to the insurer
within four days after the death of the insurad. The Court
said:·
·
·
·
"It is to be premised that the giving of this notice iR not
It
is not simply a part of the rule of procedure for the· enforcement of the liability of the defendant, as are the provisions
of the fifth pai·agraph in this same policy providing for proofs
of loss. The promise to insure is not absolute but conditional. The condition is that the notice, whatever it ma~r
be and by whomsoever or whenever· given shall be given. It
is a condition precedent to the creation of liability of the
life of the premise; or, to put it perhaps in a better way, the
giving of the notice is one of the esesntials of the cause of
-the action.''
a condition subsequent, as it has sometimes been called.

See North ArnerioCl1~ Nation.al Ins. Co. vs. Rowell (Tex.),
175 8.· W. 170, and Q1teen of .Arkansas Ins. Co.· vs. Laster
(Ark.}, 156 S. W. 484.
The case last mentioned involved a policy of fire insurance,
but the principle with reference to requirement of g-iving notice is the same, regardless of the nature of the insurance.
The reason for notice in the case of fire insurance, is to
givethe insurance company an opportunity to investigafe the
·origin of the fire, va~ue of the pr<;>perty d~stroyed, and generally to protect its interests.
The 1~eason for the rule of giving notice within ~ reaso~
able tin1e in cases of disability insurap.ce is the same.
The insurance company is entitled to an opportunity to. investig·ate to ascertain whether or not the alleged disability
occurred ·while the insured was in .the employ of. the Company, and find out for· its own protection and fo~ the prqtootion of the public generally, the extent of the disability,
and likelihood of its continuing.
_
.
. It is true that in a number of these cases the policy. pro-
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vides a specific period of time in which notice should be given
and proof filed.
The defendant c.ontends that the fair interpretation of the
Group policy in this case is that the plaintiff would be required to affirmatively sho'v that the due proof was furnished within a reasonable time after the e1nployee ceased
to work for the :Mills, or that the failure to furnish the pro.of
·should be excused, a.nd the burden 'vas like,\ri.se upon the
plaintiff to furnish evidence excusing the failure to file.
In the Swann case, supra, the provision of the policy requiring the furnishing of proof of disability, did not require the proof to be furnished at any particular thne.
The Court holds in the Swann ease that the failure to file
proof was excused by the disability of the insured, hut that
the filing of same was a condition precedent to the waiver
of premiums, had the disability not excused it.
The Supreme. Court of North ·Carolina, in a recent opinion,
June 28, 1933, has considered this question, An~rnons vs. Equ·itable Life, 169 S. E. 807 (N. C.).
In that case the Disability Clause of the Policy required
notice to be g·iven for the premiums to be waived. There
the plaintiff held a certificate, under a Group Policy, in many
respects similar to the one in the case at bar.
The plaintiff claimed that he became disabled on ~f.arch
1, 1981. On June 1R, 1932, he sent to the Company a proof
signed by a physician, but that physician stated that he was
not then pennanently disabled. Subsequently the plaintiff
testified that he notified the Paymaster of his Employer, who
handled insurance claims.
The Supreme Court of North Carolina, affirming the judgn1ent of the lower Court, stated:
''The burden of proof "ras upon the plaintiff, and as we interpret the record, there was no evidence that due proof of
total disability has ever been furnished by the plaintiff to
the defendant insuranc.e con1pany. Therefore the ruling of
the trial judge was correct."
In view o£ these positive, direct and affirmative statements
in the· cases cited, we contend that the burden was on the
plaintiff to bring herself within the terms of the policy, and
to show that all the conditions essential to the creation of
·liability ·were compiied with ·and that in the total absence of
any _eviden!!e of any notice whatsoev:er or of any excuse for
not filing due proof, the demurrer should be sustained, be. caues there was no waiver of premiums, and the policy was
not in force as to ·Cole.
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SECOND GROUND OF DEMURRER.

EVEN IF DUE PROOF NGT REQUIRED, THE DE:N.lURRER SHOULD BE SUSTAINl~D, BECAUSE TilE
EVIDENCE CONCLUSIVELY SI-IOWS THAT PI;.A.INTIFF vVAS ABLE TO PERFORlVI "ANY TtVORIC FOR
PROFIT''.
·It _is submitted that this language is plain and unambiguous.
ANY WORK FOR PROFIT means just .exactly what it
says.
It is admitted by all parties that after the alleged disability
in 1928, and after the policy was cancelled as to Cole, because
he ceased to be an employee, Cole worked both as a carder
and as a watchman. His earnings amounted to approximately
$100.00.
TO ILLUSTR-ATE:
If he had elected to take sixty monthly instalments of disability benefits, his monthly instalment \Vould have been only
~14.40 or $3.60 per week, and yet for the two weeks, the first
ending on July 5, 1930, and the 2nd on July 12, 1930, he earned
an average of $13.66 a week, approximately four times what
his weekly disability would have been; yet, this beneficiary
now says, that under the terms of this policy, which was furnished without cost to her; or to the insured, Cole, and without additional payment by the Mills, that the insured shoul¢[
be entitled to retain this, and all other earnings, and she be
entitled to recover $800.00 disability benefit as if not ANY
\iVORI{ FOR PROFIT has been performed.
Webster defines the adverb, "ANY" to be-

''To any extent; in any degree; at all."
To revise this language, is to rewrite the contract of the
parties. This the Court should not do.
Iri Orr vs. Jfutual Life Ins. Co., 57 Fed. (2nd) 901, Judgn
Otis said at page 903:
''Courts do not make contracts. Parties to contracts make
them and are bound by them; even by provisions in them
\vhich are harsh. Courts must enforce even harsh provisions
if there is no doubt as to their meaning. Where there are
two possible meanings, Courts may, in certain situations,
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:adopt one or the other of those meanings. But the meauing that is adopted must be in the contract."

COURT SHOffi.JD NOT MAlCE NEW CONTRACT FOl?,
PARTIES.
.
This Court, in September, 1931, reiterated the following
elementary principles of law in regard to Insurance contracts:
An ambiguous insurance policy is to be strictly construed
against the insurance company, but it, like other contracts,
must be construed in accordance with its terms.
Words should receive the construction which they commonly receive in the ordinary affairs of life.
''The province of constructi9n lies wholly within the domain of ambiguity."
·
There is nothing to construe in a provision too plain to
be misunderstood.
A court should not make uncertain that which is certain.
If the terms are clear and unambiguous, they are to be
taken in their ordinary and popular sense.

Kennard vs. Tra.vele·rs Protective Association of America,
157 Va. 153, 157, 160 S. E. 38, 39.
In the foregoing case it was also said:
"It is likewise universally conceded that Courts cannot
make contracts for people and must construe them as written
when they are plain upon their face, and this notwithstanding the equally well-established rule that they are to be, in
doubtful cases, construed liberally in favor of the assured.''

157 Va. 166, 160 S. E. 42.
.

In Indemnity Insurance Company vs. Jordan (Va.), 164 S.
E. 539, the Supreme Court of .Appeals of Virginia again
recognized the rule that an unambiguous policy cannot be ex..
tended by judicial construction so as to afford protection not
included within the terms of the policy. In concluding its
opinion the Court. said:
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"Our concll.ision is that the policy must be construed according to its terms. They ·are plain and clear, and 've are
pound to adhere to them as the only authentic expression of
the intention of the· parties. 1 '

1.64. S. E. 541.
- Petitioner submits that -the words of the provision contained in the policy and certificate defining disability are con~ise _and plain. and that there is nothing to construe.
In Lee vs. N e'lv YiJrk L£fe Ins. Co., 188 N. C. 538, 125 S. Ep
186, the 'Court had for consideration the disability provisions
contained in two life insurance policies in wl1ich the defini""
tion was substantially that found in the provisions in~olved
·hi the case a.t ba..r, and the Court hearing the appeal quoted
with approval the charge of the trial court, reading in part:
''It does nof mean merely that this disability may incapacitate him from working on his farm with his hands, but that
it m.:ust incapacit~te him fr9m engaging in any avo,cation for
remuneration or profit.''
In B'ltckner vs. J efrerson Sta-ndard Life Ins. Co., 172 N. C.
762, 90 S. E. 897, the insured was a fh•eman who had lost a
hand. The. Court· said, at page 762 :
''But the evidence fails to disclose a total disability that
will 'permanently, continuously and wholly' incapacitate
plaintiff 'from pursuing any and all gainful occupations'. The
authorities are practically unanimous that under the terms
of this 'policy plaintiff cannot recovf3r without showing a
· bodily injury that will incapacitate him not only from following his usual avocation of fireman, but also from pursuing any
othei_" gainful occupation. The lang'lta,qe is too plain and the
·mearn.ing too unn"'istakable to tJernzit an enlarqement ·of the
· tern~s of the 'contract by con.stnu;tion. It is ui1fortunate for
the plaintiff, but 'it is so nominated in the bond'." (Italics
ours.)
In Bulloc1e vs. llfutual Ins. Co., 200 N. C. 642, the polic.y
definition was such impairment of mind and body should con. tinuously render it impossible ''for the insured to follo·w a
. gainf~l occupation". The Court l1eld that the insured mnst
sho·w more tha.n inability to· follow his usual avocation and
must show incapacity to follow any calling for which he wfis
physically and mentally qualified. By that, ability to do odd
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jobs of comparatively trivial nature would not preclude recovery.
In Holco1nb vs. Grand Lodge B. R. T., 171 l{y. 843, the
plaintiff was a flagtnan who bad lost the use of an eye.
The .Court said, at page 846:
''The P.olicy in this ease clearly \vas not an insurance
against such total disability as might prevent appellant fron1
following his vocation as flagman, but was against such total
disability, in a broader and more comprehensive sense, which
'might prevent him from following that or any other vocation. The languag·e is clear, explicit and ·unambiguous;

* ** "
In Fragerlic vs. N eu} York Life Ins. Co., 278 Pacific 104
(Oregon}, the policy defined total disability as s.uch that prevented the insured "from engaging in any occupation whatsoever for remuneration or profit". The Court held that
the proper test was whether the insured could do sufficient
work so that he might engage in sorne occupation or profit.
In Hurley vs. Bal1l1cers Life Ins. Co., 199 N. W. 343, tbe
Court said:
''We meet at once the question in the case as to whether or
not appellant became 'totally permanently and incurable disabled' and is 'thereby prevented permanently, continuously
and wholly from performing any work or follo,ving any oc~
cupation for compensation or profit'. ~1:any cases have been
before the courts involving construction of contracts of the
character, which, however, are uot always identical in phraseology. The cases fall quite readily in two general classes:
Those wherein the policy prov:ides for indemnity if the insured is disabled from transacting the duties pertaining to
the occupation in which he is then engaged, and those wherein the poliey provides for indemnity if the insured is disabled from performing any work or following any occupation. This case belongs to the latter class."
In Lymt vs. The Railway Passenger Ass. Co., 46 Ia. 631,
the Court said:
''The language of the parties is plain, unambiguous and
needs no construction. It provides that the defendant shall
be liable for loss occasioned by being totally disabled from
all kinds of business. Effect should be given to this Ian--

. I
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guage-. It should be understood to mean what it says. It
cannot be claimed that it means that defendant will indemnify
on account of loss sustained by being partially disabled fron1
some kind of business.''
North ·Carolina continues just recently, April 19, 1933, in
the case of Thigpen vs. Jefferson Standard Life Ins. Co., reported in Vol. 168, S. E. advance issue of May 11, 1933, at
page 845, in a strong and well-seasoned opinion, has taken the
same view that we believe to prevail in Virginia.
In the Thigpen case, there was a policy containing substantially the same language as the policy at bar. On page
847, the Court said:
"The interpretation of the meaning of the words in the
policy or words of like import has produced a wide divergence
of opinion among text-writers and courts of last resort. Similar language was construed by the Supreme Court of Tennessee in Pacific Mut~tal Life lns. Company vs. McCrary, 161
Tenn. 389, 32 S. W. (2nd) 1052, 1053. The Court said: 'The~
phrase·'' total disability'' has a well understood meaning in
the law of insurance. It does not mean a state of absolute
helplessness. The decisions, almost without conflict, define
that condition as an inanility to do the material acts necessary to the prosecution of insured's business or occupation,
·and substantially all the material acts) in (substantially) his
usual or customary manner. Cases so holding are too numerous to be set out.'
"See, also Metropolitan Life Ins. Co. vs. Lambert, 157
Miss. 759, 128 S'o. 750. The logic of these deci8ions is that
such contracts undertake to insure the usual and customary
occupation of the policyholder, or, a.t least, that the insured
shall at all times be reasonably qualified physically and mentally to perform the material duties. of his present occupation. Courts adopting a different view proceed upon the
theory that contracts are made by the parties and not by the
judges, and that if the words creating or eiminating liability
are clear, plain and unambiguous, the contract must be enforced according to its terms.
''Notwithstanding the views of courts in other jurisdictions
· or the power and persuasiveness of the reasoning, this court
has spoken upon this type of contract. Thus, a farmer procured a policy, providing disability benefits in lapguage practically identical with that contained in the policy now under
consideration. See Lee vs. Ins. Co., 188 N. C. 538, 125 S. E.
186, 187. The trial judge charged the jury as follows : 'Now:,

•
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you will want to know what is meant by the language in· the
contract ''wholly incapacitated and thereby permanently and
eontinuously prevented from engaging in any avocation what-·
soever for remuneration or profit." It does not mean merely
that this disability may incapacitate from him pursuing his
usual avocation, from working on his farm with his hands;
but that it must incapacitate him from engaging in any avo·
eation for remuneration or· profit. * * *
''Our courts hold tha.t the act shall be in force as it reads
and that the isured eannot recover because totally disabled
for his own trade or business, if he retains health, strength,
and physical ability sufficient for the pursuance of other avo·
cations by which he might engage for profit or remuneration.''
The Lee case was submitted to the jury, but it is to be noted
that there was no evidence in the record that the insured ac·
tually received money for performing the acts described in
the evidence.
''The interpretation adopted by this court is supported by
the following declaration in 6 ·Gooley's Briefs on Insurance,
p. 5548: The provision may limit total disability to the inability to carry on any and all kinds of business. Under such
a clause the insured must be unable to perform not only the
duties of his usual occupation, but the duties of any other
occupation."
ANSWER TO PLAINTIF:B,'S CONTENTION.
Plaintiff's contention- is as shown by her Notice of Motion,
and by the examination of the· witnesses by her counsel, that
because the insured, Cole:, first worked in the Electrical Department, and thereafter worked in the Card Room and as
Watchman, that he was unable to follow his usual occupation,
and that, therefore, his disability comes under the terms of
.Section 7, of the Group Policy.
We contend that the defendant's demurrer to the evidence
should have been sustained on the ground that the evidence
showed that the plaintiff was not disabled so as to be entitled
to benefits under the def.endant 's policy because he performed
·work for wage or profit.
There is a distinction between: (1) an insurance policy
which proviaes for the payment of benefits to an insured
whose disability renders him unable to perform the substantial duties of his usual occupation and (2) an insurance policy
which provides for payments when the insured is prevented
by his disability from ''and performing any work for compensation or profit''. We contend that the policy involved in
the instant case came within the second category.
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"\Ve also contend that as there is no ambiguity in the poli(l,y~
the case does not come within the domain of judicial construction~ The language is clear and the terms of the policy
should be giyen their ordinary meaning and should not beextended by judicial construction. The Court should not
make a new contract for the parties..
(1) Insured Not Entitled to Recover When Able to Engage
in Occupation· or Perform Work for Profit.
. ·

Althoug·h there is a conflict in the decisions, the weight of
authority supports the defendant's contention that one is not
-entitled to benefits under a policy lil{e the one involved in the
instant case when he performs any 'vork for wage or profit.
The· courts 'vhich h~ve tried to give effect to the contract of
.the parties reached the conclusion that in order to recover
under a policy providing for the pa.yn1ent of benefits when
the insrrred is prevented by disability from engaging in any
occupatio~ and performing any work for 'vage or profit, it is
not sufficient to sho'v that the insured is unable· to follow his
his usual occupation. If he follows any occup~tion, he cannot recover benefit~ under such a policy ..
.·
''Mr. Joyce says~
" 'Total disability and similar expressions in accident and
benefit insurance. In ascertaining the meaning, reference
must· be had to the entire contract and the exact terms used.
The -words may necessitate that the assured sl1ould ~e so far
·disabled as to prevent his following any. occupation or labor.~
Insurance .Sec. 3031. * * :e • '"
·

Idem, 898.
The Court continued=
"Referring to the ·meaning of the 'vords 'wl1olly disabled',
May on Insurance, Sec. 522,' says that the ability of the insured to engage in some business will prevent recovery un.Iess the insured is disqualified to engage in an-y occupation.
"Mr. Beach says, substantially, that 'total disability' that
_would.entitle a·tnember·of an insurance order to recover must
:be not only permanent, but total, so as to render him unable
·to perform or direct any kind of labor or business. Ins. 8ec.
. 262.

.

.

"Bacon says that
'total disability'
naturally
means
.
.
.
.
.
.- .
. being
..
~
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-
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totally disabled for all kinds of business unless by the con-·
tract the disability is to be only from the usual.occupation of
the insured. Benefits Societies, Sec. 395A.
These authorities, and many others which we could cite,
establish conclusively that under the ter1ns of the policy issued by the defendant the plaintiff is not entitled to recover,
in the absence of evidence showing total disability to pursue
any kind of gainful occupation.''
Idem.
It will be observed from the foregoing quotation that the
North Carolina Court took the position that there is a distinction between an ag·reement to pay when the insured is
disabled so as to be unable to follo'v his usual occupation·
and an agreement to pay when he is disabled so as to be
prevented from pursuing any gainful occupation. The Court
stated that the language of the policy was too clear and unmistakable to pern1it an enlargement of the terms thereof by
judicial construction.
· .
The Court held that as the plaintiff was engaged in a gainful occupation, he 'vas not disabled within the meaning of the
policy and that consequently he should not be permitted to recover.
"\Vhat was said by the North Carolina court is equally applicable to the instant case. The policy provisions are sin1ilar in that an insured under either cannot recover upon proof
which merely shows that he is unable to follow his usual occupation.
'J..1he Buckner decision was followed in Lee vs. New Y o1·k
Life Ins·ltrance Com.pCJIYl,y, 188 N.C. 538, 125 S. E. 186. In that
case the policy provided that if the insured became wholly
disabled ''so that he is and will be presun1ably thereby permanently and continuously prevented from engaging in any
occupation whatsoever for remuneration or profit", certain
benefits would be paid. The trial court had given an instruction, which was approved, to the effect that total disability
under the policy involved in that case did not mean snell a
·disability as would ''incapacitate him from pursuing his usual
avocation, from working- on his fann with his hands, but that
it must incapacitate him from eug·aging· in any avocation for
remuneration or profit". The following instruction was also
approved:
'' 'I charge you further if you find the plaintiff was engaged in far:r;ning before any disability occurred and had
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ceased to do manual labor, but has since that time, during
the year 192:?, been in active charge of his farm, managing
the labor, marketing- the crops, and otherwise handling the
same, as is the custom of well-to-do farmers, that he has
been attending actively the meetings as a director of the
bank, then I charge you, if you find these facts from the evidence, that the plaintiff would not be totally disabled for
carrying on an avocation for profit or remuneration, and you
would answer the first issue 'No'. :a: * * . ''
125 S. E. 188.

Judgment for the plaintiff was affirmed, however, on the
ground that on conflicting evidence the jury had found for
the plaintiff.
In Hurley vs. Bat11kers' Life Cottnpany, 198 Iowa 1129, 1.99
N. W. 343, the policy provided for certain pfl:yments when the
insured became totally, permanently and incurably disabled
so that he is "thereby prevented permanently, continuously,
and wholly from performing any work or following any occupation for compensation or profit". The evidence showed
that the insured, an uneducated farmer, had sustained an
accident resulting in the loss of a leg. lie was compelled
to use crutches and was unable to do any effective work on
his farm. He eould drive a team if harnessed and hitched
for him by someone else. He could do chores on the farn1
such as a man with one leg could do. The Court held that he
was not disabled so as to be entitled to recover under the
policy and affir1ned a directed verdict for the defendant. It
took the position that in order for him to recover, he had to
be unable to perform any work or follow any occupation for
compensation or profit.
·
Metropolitan Life b?tSuratnce Cornpany vs. N oe, 161 Tenn.
335, 31 S. W. (2nd) 689, was an action on a group policy providing for the payment of benefits in case of total and permanent disability wholly incapacitating the employee. At
690 the Court said:
''In in~urance parlance the phrase 'totally and permanently disabled' contemplates a physical condition at the time
of the claim which reasonably convinces the judging authorities that (a) the subject is then totally disabled, and (b)
will so remain. for life. * "" * The jury or judge may look to
the physical appearance of the claimant _and the history of
the case, and consider lay and expert testimony and determine whether (a) the disability is total, that is, .incapacitating
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~he

claimant from any remunerati~e occupation; and (b)
whether it will be pern1anent, that is, ·lasting or continuous,
:as distinguished from t~mporary merely, with a promise or
affording a probability of recovery."
In the foregoing case the question involved was whether or
not the total disability was ''permanent''. The Court held
that there was sufficient evidence for the case to go to the
jury and a. judgment for the plaintiff was affirmed as modified.
In Ellis vs. New York Life lnsu'rance Company, 214 Ala.
166, 106, So. 689, the policy provided for the payment of benefits when the insured "has become wholly disabled by bodily
injury or disease so that he is and will be presumably thereafter permanently and continuously prevented from engag·_ing in any occupation whatsoever for remuneration or profit''.
The evidence showed that after the issuance of the policy the
insured was stricken with rheumatism and at times his feet
were swollen so that he was unable to wear shoes. In affirming a directed verdict for the defendant the court said at
691:
"We are persuaded the case comes within the influence of
Aetna Life Ins. Co. vs. Lasseter, 153 Ala. 630, 45 So. 166, 1.5
L. R. A. (N. S.) 252, 'vherein it was held from the evidence
then offered that plaintiff was 'not totally disabled, so as to
prevent him from eng·aging in any productive occupation', ·
and that the affirmative charge was due to be given the defendant.''
The following quotation from the Alabama. court is particularly applicable to the instant case:
"From his own testimony it cannot be said he has been
permanently and continuously prevented from engaging in
any occupation whatsoever for remuneration or profit during the term from li'ebruary, 1922, to February, 1923. Ordinarily, what constitute 'total disability' is a. question of
fact (Travelers' Ins. Co. vs. Plaster, supra); but where as
here, the evidence is without conflict, and contrary infer·
· ences cannot reasonably be drawn therefrom, the affirmative
charge is properly given.,,
Idem.
Metropolitan Life Insurance Company vs. Wann (Tex. Ct.
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_App.), 28 S. W. (2nd) 196, should be conclusive of the matter~
In order for the insured to recover, the policy provided he
"must be permanently, continuously, and 'vholly prevented
thereby (by reason of his injury) from performing any work
for corripensation or profit''. The evidence sho,ved that the
insured, ·a man 39- years of age, 'vhile working as brakeman,.
·received an injury which rendered his left hand useless;
that he had been doing· railroad work ever since l1e ·was fourteen years of age, that he knew no other work; that he could
not get employ1nent as a braken1an or in connection with the
movement of trains; that he did not try to get employment
in any other line; that his wife and father-in-law purchased
a 41-acre farm which they managed; that chickens and fruit
were raised on the farm; that he looked after the employ·ment of laborers during the fruit picking season; that he had
milked a cow with more or less success; tha.t he could do anything that a n1an with one hand could do if he kne'v how; that
he could drive an automobile with his right rlarrd; and that if
he· had a position as salesman requiring him to use an automobile and take orders for anything that wholesale houses
had to sell, he believed he could do it. Although the insured
was ''permanently'' disabled, he could not recover benefits
under the policy because he had not been prevented from performing work for compensation or profit. The decision of tlu~
trail ·court 'vas reversed, therefore, and final judgment was
entered for the defendant.
After quoting with approval the statements from Cooley
-and Joyce, which appear in the opinion of the North Carolina Court in the Bucl\ller case, suzJra, page 7, the Texas Court
said:
"It will be noticed that the wording- of the· clause referring
to the disability of the insured is materially different in the
·policy in the ~ited case and in the policy in the instant case.
Here the insured 'must be permanently, con~inuously ancl
wholly prevented thereby (by reason of his injury)· from pe~·. forming any work for compensation or profit'. In th.e cited
case, and in many other insurance cases in Texas, th~ wording of the policy was that the insured 'must pe wholly dil?abled and prevented from performing any and every kind of
·.duty pertaining to his occupation'."
28 S. W. (2nd) 199.
It is submitted that the foregoing decisions demonstrate
. conclusively that a person is not disabled so as to be entitled
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to benefits under a policy like the one involved in the instant
case if he is able to engage in any occupation or perform any
work for wage or profit. The burden is, of course, on the
plaintiff to show that he has been prevented by his disability
from engaging in any occupation and performing any work
for wage or profit.

PRAYER OF PE.TITIONER.
In consideration whereof, your petitioner prays that it may .
be awarded a writ of error and supersedeas to the final judg-.
ment entered by the Circuit Court of Henry County, on the
12th of July, 1933; that said judgment may be reversed; that
final judgment may be ·entered for the defendant; that tl1is
petition may be considered as its brief, and that its Counsel
1nay have an opportunity to be heard orally on this petition,
and petitioner avers that a copy of this petition was mailed:
to Counsel for the plaintiff in the trial court on the 30 day
of August, 1933.
Respectfully submitted,

J\IETROBOLITAN LIFE INSURANCE COMPANY, .
By Counsel.
GRASTY CREWS,

MALCOLM I(. HARRIS,
Attorneys for Petitioner.
We, l\falcolm l{. Harris and Grasty Crews, attorneys practicing in the Supreme Court of Appeals of Virginia, do certify that in our opinion it is proper that the final judgment
entered by the Circuit Court of Henry County, Virginia, in
the action of Annie L. Cole vs. J\.Ietropolitan Life Insurance
Company, should be reviewed by the Supreme Court of Appeals of Virginia.
Given under our hands this 30 day of Augnst, 1933.
~fALCOLM I{. HARRIS,
~CREWS.

GR.A.S'TY
Received Aug. 31, 1933.

1\L B. W.
November 17, 1933. Writ of error and supersedea.:;
a.wa.rded by the Court. Bond $1,200.00.
M. B. vVA.TTS, Clerk.
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IN THE
SUPREME COURT_ OF APPE.A.LS OF VIRGINIA,
AT

~IETROPOLITAN

RICH~IOND.

LIFE INSURANCE COMPANY
vs.

ANNIE L. COLE.

BRIEF FOR DEFENDANT IN ERROR.

In this brief, the parties 'viii be referred to as plaintiff
and defendant in accordance ,vith the positions occupied in
the trial court.

STATE1\1:ENT OF FACTS.
On January 1st, 1920, the defendant executed and delivered to the Riverside and Dan River Cotton Mills, Incorporated, of Danville, Virginia, a group one-year renewable
term insurance policy, designated ·as number 726-G, upon
the lives of the employees of the Riverside and Dan River
Cotton Mills, Incorporated, in which said contract of insurance it was provided that new employees of the employer
should be ·insured under the terms and conditions ·of said
policy upon the basis which the insurance on the employees
was originally granted, such insurance to take effect on and
from three months after such new ,employee entered the employ of the employer and began to work.
That said group one-year renewable term insurance policy
was renewed from year to yea:r, the last renewal thereof being for the year beginning January 1st, 1930.
·
Robert J. Cole was in the employ of the Riverside and
Dan River Cotton Mills, Incorporated, hereinafter referred
to as the mill company, on March 23rd, 1925, and on tha·t date,
serial certificate number 22715-D was executed and delivered
to the said Robert J. Cole in the sum .of Fi:v.e ·Hundred Dol-
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lars, in which said certificate of insurance Mrs. Annie L. 'Cole,
mother of Robert J. Cole, was named as benefieiary; it being
provided in said certificate of insurance that the benefits thereunder would be automatically increased One Hundred Dollars
.for each additional year of the employment of the saiQ.. Robert J. Cole by the mill company; the object and purpose of
said insurance being· set forth in the letter of H. R. Fitzgerald,
president and treasurer of the mill company, which letter is
incorporated in, and made a part of, the certificate of insurance delivered to the employee by the defendant, in which letter the following language was used:

'' * • • and we do not want you to regard this insurance as
a gift, or yourselves as objects of charity; we expect you to
pay for it by giving us greater loyalty and co-operation, by
working to prevent unnecessary waste, and by making your
.services with us continuous and permanent e * * to participate in the be-nefits therein provided, it is only necessary to
be in the employment of this company "" • *to safeguard the
1·ights of your beneficiary, this certificate can not be assigned
or transferred.' •
That the certificate of insurance which the defendant
livered to the employee, contained the following:

de~

''DISABILITY BENE-FITS.
Any employee insured under this plan who shall become
wholly and permanently disabled while in our employ before
.reaching the age of 60, either by accidental injury or disease,
and is thereby permanently, continuously and wholly prevented from pursuing any and all gainful occupation, will be
reg·arded as a claimant by the ~ietropolitan Life Insurance
Company. S'ix months after the receipt of due proof of such
disablement, the Insurance Company will begin making payments of the amount of insurance under any one of the fol·Iowing plans at the option of the person insured:
S'ixty monthly instalments at the rate of $18.00 per thousand dollars of insurance.
Five annual instalments at the rate of $214.00 per thousand
dollars of insurance.
Ten annual instalments at the rate of $116.18 per thousand
dollars of insurance.
Fifteen annual instalments at the rate of $83.90 per thou- .
sand dollars of insurance.
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Twenty annual instalments at the rate of $67.98 per thou. sand dollars of insurance.
In the event of the death of the insured during the period
of tot.al permanent disability, any instalments remaining unpaid shall be payable to the designated beneficiary.
This certificate is valuable to you, and you should keep it
in a very safe place, known to you and to your beneficiary.''
The pertinent part of paragraph seven of group contract
726-G, the master policy, under which the above mentioned
serial certificate in controversy was issued, provides as fol·
lows:
''That any employee insured hereunder (who) has be··
come 'vholly and permanently disabled, either by accidental
.injury or disease, so that he will be permanently, contiun. ously, and 'vholly prevented thereby from performing any
work for compensation or profit, the company will waive the
payment of each premium on the life of such employee that
may become payable thereafter during such disability; • • • ''

it being further provided that the insurance company would
pay the amount of insurance to the insured. in installments,
or in the event of the death of the insured, to the beneficiary
in one lump sum.
The witness. !tlrs. Annie I... Cole. testified in substance, as
follows:
That the insured was in the employment of the mill conipany in February, 1928, when it becan1e noticeable that he was
afflicted with tuberculosis. He was employed by the mill company as an eleetrician and on September 28th, 1928, he wa~
forced to quit work in his usual occupation by reason of his
tubercular condition. (Record, page
.)
That the isured complained all of the time and became so
weak he could not g·o. He was not trained in any other kind
of work (R., p.
) and his condition progressively gTe'v
·worse, until he died, February 19th, 1931. (R., p.
.)
The insured was sent to the Oa.tawba Sanatorium on -.April
"18th, 1929, where he remained eight weeks and was sent l1omc
by the physicians under a diagnosis, "that he was as well as
·he ever. would be'', and from the time he quit work up until
the time of his death he was not able to engage in any gainful
.occupation. Dr. W. E. Jenning·s of Danville, ·virginia; Dr.
"\Viseman of Danyille; Dr. Haley of Draper, North Carolina-;
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and Dr. Tuttle treated him, and that from the time he quit
work up until the time of his death, the insured was totally
and permanently disabled and was not able to hold a job at
anything he went at. (R., p.
.)
That the insured in December, 1928, tried to .work on another joh for about three weeks and was unable to do so by
reason of his physical condition, and was forced to quit. That
the effort impaired his health to such an extent that his
mother did not kno'v him when he came home. (R., p.
.)
That the next sun1mcr he tried watching the gate for the
mill company for a f.ew days and 'vas unable to do this work
by reason of his physical condition; the insurea making
eevry effort to carry on by reason of certain financial obliga);
tions which he ow·ed, but was unable to do so (R., p.
the insured having been ·cOJnpelled to give up his regular oc·cupatiori as an electrician the week ending· October 6th, 1928;
to-wit, September 29th, 1928.
The witness, Dr. ·vv. E. Jennings, testified in substance as
follows:
That about July, 1928, he found the insured suffering with
pulmonary tuberculosis. That in August, 1928, his sputum
was examined and later he was sent to Catawba Sanatorium
and that he sa'v the insured off and on until the time of insured's death and that from what he saw and observed of
the insured, the insured was totally and pern1anently _disabled to engag·e in a gainful occupation from Septe1nber
28th, 1928, up until the tirne of his death. (R., p.
.)
The witness, \\Till ]tfurdook, testified in substance as follows:
That he saw the insured every week and observed the insured's physical condition in 1H28 and that from the way
.the insured looked, he was not able to work. That in September, 1928, the insured had a bad cough and stated that his
health was bad and that be had to quit work and that the cough
persisted up to the time of insured's death. (R., p.
.)
The witness, l\frs. :Mary Briggs, testified in substance as
follows:
That she had been }mowing the insured for about six years
and that he boarded with her two weeks in September, or
October, 1928. That the insured was sick. That he had a
·bad cough and would not eat anything. That he had night
·sweats so that his bed and pillow would be wet. (R., p.
.)
That the insured was not able to work. (R., p.
.)
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1\Irs. Wilmot Cole testified in substance as follows:

That she stayed with the insured from the time he wa~
taken sick until he died. That his health began to fail him in
F1ebruary, 1928. That the insured suffered intensely and
that in September, 1928, it was necessary for him w give up
any effort to ·work. (R., p.
. ) . That in September, 1928,
his condition had become such that he coughed all the time
and that he could not rest for coughing and that shortly thereafter he began to spit up blood and that it was necessary .to
change his bed clothes each morning because of the night
sweats. (R., p.
.)
That the insured suffered with hurting in his side. He complained all the time with pains in his chest. That his throat
became such that he could not eat and that the insured was
suffering with tuberculosis of the throat, lungs, ahd stomach. R., p.
. ) That he lost weight from 145 pounds to
85 pounds at the time of his death and that from Septenlber, 1928, up until the time of his dea.th he was not able to
engage in any occupation for compensation or profit. (R.,
p.
.)
.
The witness, Gid Cole, testified in substance as follows:
That on September 28th, 1928, the insured gave out and
was not able to do any more work. That he g·ot to the p1aee
where he could not go at all and that the insured was spitting
up 'Qlood a.t that time. (R., p.
.)
That the insured was carried to Catawba Sanatorium where
he· remained about eight weeks and was returned home by
the physician to die. That th~ insured was permanently and
totally disabled from S'eptember 28th, 1928, up until the da.te
of his death to engage in a gainf~l occupation. That he
couldn't hold out at anything he started and that he kept
getting worse up until his death on February 19th, 1931.
(R., p.
.)
.
.
That the insured employee, Robert J. iCole, waived the disability benefits in favor of his mother, Annie L. Cole, during
his lifetime, and that the defendant refused to pay the beneficiary the amount of the insurance, or any amount whatsoever, and notice of motion for judgment was duly filed to
recover th~ sum of Eight Hundred Dollars due the beneficiary
under the terms and conditions of the policy; which said notice of motion alleged, among other things, that the defendant wrongfully and unlawfully attempted to cancel said certificate of insurance during the total and permanent disability of the deceased, and .that said attempted cancellation
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was null, \Toid, and of no legal force or effect. The defend.ant filed as its main ground of defense that the insured did not
become totally and permanently disabled while in the employ
·of the mill company.
At the conclusion of the evidence for the plaintiff and defendant, the defendant, through counsel, stated orally:
''The defendant desires to interpose a demurrer to the evidence upon the ground that the evidence shows that the policy
was not in force or effect at the time of the death of Mr.
Cole. The only theory upon which it could be in effect was
that it was continued in effect by reason of the provision of
Section 7, whi:ch reads that the company will waive the payment of premium and continue the policy in force if while in
the employ of the company, the insured by reason of disease
<>r accidental injury becomes wholly and permanently disabled so that he is, and will be, permanently, continuously,
.and wholly, prevented thereby from performing any work for
compensation or profit.
The ground of the demurrer is that the evidence conclusively shows, without conflict that after September, 1928, the
time that it is contended the insured became ill, thereafter he
did actually perform services for profit. We ask leave to
file with the Court the 'vritten testimony as a part of this demurrer."
The Court instructed the jury to. write up a verdict of
Eight Hundred Dollars in favor of the plaintiff, subject to
the Court's ruling on the demurrer to the evidence.
The case was tried at the April term, 1933, of the Circuit
Court of Henry County. Upon consideration of the case, the
demurrer was overruled and judgment entered on the verdict of the jury, at the July term of Court. The conclusion
reached was that:
''The evidence showed total disability at the time the decedent quit 'vork about the last of September or the first of
October, 1928, and that his working a couple of weeks in December, 1928, and July, 1930, which he had to cease on account
of physical disability did not take away his rights under
Clause 7 of the policy. In other words, to hold that he forfeited his rights by his mere efforts to resume his work on
these occasions would be in effect to penalize a man for his
effort to overcome physical infirmities, and the fact that he
had to quit work on these occasions on account of his physi-cal
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infirmities tends to prove total disability at the time he ceased
to work in October, 1928; ratller than the contrary.''

ARGUl'IENT.
At .the conclusion of all the evidence, the defendant interposed a demurrer to the evidence under Section 6117 of the
-Virginia Code of 1930,. which is as follows:
''The party tendering a demurrer to the evidence shall
state in writing specifically tl1e grounds of demurrer relied
on, and the demurree shall not be compelled to join in said
demurrer until such grounds have been so stated, nor shaH
any ground of dCinurrer not thus speeifically stated be considered; but the court shall allo'v the demurree to withdraw·
his joinder in such demurrer and introduce new evidence or
suffer a non-suit, at any time before the- jury retires from
the bar. The demurrant shall also be permitted to withdraw his demurrer 'vithin the same time.''
The reason for this salutary statute is apparent in the instant case, so that the grounds of demurrer may not be enlarged upon, and the trial court and opposing counsel placed
at a disadvantag·e.
The Court, in passing on the effect of a demurrer to the
evidence, used the _following language:

"On a demurrer to the evidence, the court is bound to consider all evidence of the demurrant in conflict with that of
the demurree as withdrawn, the credibility of the latter's witnesses admitted, and all facts admitted, which the demurree 's evidence, thus considered, proved or conduce to prove,
.or 'vhich might reasonably be inferred from his 'vhole evidence, direct and circumstantial.''
Neivberry vs. Watts, 116.Va. 730, 82 S. E .. 703.
Applying this rule to the facts n the instant case, it was
proper that the defendant's demurrer be overruled, and that
· judgment be mitered on the verdict of the jury·; and yet, the
defendant in its FIRST ASSIGN~fENT OF ERROR, contends:
. . "That the evidence conclusively showed that at the time
clai~ed by the plaintiff, September 28, 1928, the insured,
·Cole, was not totally and permanently disabled to perfonn
any work for compensation or profit.''
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In the instant case. the evidence is undisputed that the insured was reqni.tetl 1ogive up his occupation as an electrician
on Septen1ber 28th, 1928, and that he was not trained in any
other kind of work. The evidence of Dr. Jennings is not eontested. In' his opinion, 1\Ir. Cole was totally disabled to engage in a gainful occupation from September 28th, 1928, up
until the time of his death. This evidence is supported by
the lay witnesses who were in daily contact with the insured.
One of the most recent eases defining what constitutes total and permanent disability, is the case of Davis vs. Metropolitan Life Insurance Cornpa1ty, decided January 14th, 1932,
and reported in 162 S. E., ·pag·e 429, in which the Supreme
Court of South Carolina construes the identical total and peruwnent disabilty provision as found in the contract of insurance now under consideration.
The Court cites a wealth of authorities to sustain its position a.ncl in the decision uses the following language :
''That under an insurance policy of this kind a person is
deemed totally disabled when he is no long·er able to do his
accustomed task, and such 'vork a.s he has only been trained
to do and upon which he must depend for a living.''
The Court also used the following definition:
''Total disability contemplated by the agreement is inability to do substantially all of the 'material acts necessary.
to the prosecution of the insured's business or occupation in
substantially his customary and usual manner."
The Court in the Davis case quotes, with approval the rule
found in 14 R. C. L. 1316:
''If the prosecution of the business required the insured to
do several acts and perform several kinds of labor, and he
is able to do and perform one only, he is as effectually disabled fron1 performing his business- as if he "rere unable to
do anything required to be done, and while remaining in that
condition he suffers loss of tin1e in the business of his occupation. Nor does the provision contemplate absolute physl·cal disability to. transact any kind of business pertaining to
one's occupation, but it is sufficient if his injuries are such
that common care and prudence requre him to desist from
transacting any such business in order to effect a cure.''
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In the Davis case, supra, the insured was employed by the
S'out.heastern Express Company and his duties required the
lifting of heavy packages. lie sustained an injury to his ann
which caused a permanently stiff elbow joint, wJlich necessitated the plaintiff's giving up his regular occupation with
the express company and securing· another kind of employment, for which he was being paid $60.00 per month. '11he
Court held that the plaintiff 'vas entitled to recover under the
terms of the ·contract of insurance as he was permanently
and totally disabled within the meaning and intent thereof,
since the plaintiff was disabled to engage in his usual occu..
pation, upon which he depended for a living.
The defendant, on page 25 of its brief, quotes the case of
Buckner vs. Jefferson Standa1·d Li.fe Insurance. Compwty, re ..
ported in172 N. C. 762; 90S. E. 897.
The Buckner case was decided in 1916. The Supreme Court
of North Carolina subsequently, in the case of Brin.so1~ vs.
Jefferson Standa.rd Life Insurance Gornpany, et a.ls., reported
in 195 N. C. 332; 142 S. E. 1, 'vhich ''"'as decided in 1928, distinguished the Buckner case; and in the case of Bttll'twk vs.
Mtttual Life Insura;n.ce Company of N eu.J York, decided on
April 22, 1931, and reported in 158 S. E. at page 185, adopted
the trend of decisions in the other state and federal courts.
· ~Ir. Justice Brogdon, writing the opinion in the Bulluck
case, sums up the entire matter of what constitutes ''engaging
in a gainful occupation'' as follows :
''There is a sharp diverg·ence among courts and textwriters in regard to the construction of clauses in insurance
policies dealing· with such total or permanent disability as
to render it impossible 'for the insured to follow a gainful
occupation'. This divergence has produced two schools of
thought ·upon the subject. The first school of thought adheres to a strict construction of such contracts, and the second
school maintains a liberal construction thereof. The view
of the liberal constructionists is well stated by the Missouri
Court in Fogleso11·.Q vs. JJ.fodern Brotherhood, 121 ~{o. App.
548; 97 S. W. 240, 241. The pertinent clause in the policy of
insurance under discussion provided for indemnity for 'permanent and total disability * * *·which renders him unable
to carry on or conduct any vocation or calling'. The Court
said: 'Common knowledge of the occupations in the lives of
1nen and women teach us that there is scarcely any kind ·or
disability that prevents them from following some vocation
or other, except in cases of complete mental inertia. ·we
have examples of persons without hearing and without sight
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following a vocation.:.__some without feet, and some without
hands, engaged in business. The achievements of disabled
persons are seemingly marvelous. Under defendant's theory,
the plaintiff might embark in the peanut trade or iollow the
business of selling shoestrings or lead pencils, or follow some
similar calling; in which instances, under the rule invoked,
. there would be no disability within the meaning of the pQlicy.
In our opinion, such was not within the contemplation of tho
parties.''
''None of the cited cases undertake to define the expression
"gainful occupation'. The Supreme Court of 1\Hnnesota in
Ca-rson vs. N. Y. Life Ins. Co., 16:2 Minn. 458, 203 N. W. 209,
210, discussed liability under a policy providing indemnity
when the insured 'has become wholly disabled by bodily in·
jury or disease, so as he is and will be presumably thereby
permanently and continuously prevented from engaging in
nny oocupation whatever for remuneration or profit'. Con·
strning the meaning of the words used the Court said: 'It
must mean any occupation similar to that in which he had
ordinarily been engaged, or for which he may be capable of
fitting himself within a reasonable time. If the disability
prevents the injured from performing the essentiaL parts of
such an occupation with substantial continuity, it should entitle to the income payment promised.' The Texas Court in
G1·eat Southe-rn Life Ins. Co. vs. Johnson (Tex. Co~. Appl.),
25 S. W. (2d) 1093, 1094, considered a policy of insurance
providing indemnity if the disability resulted from bodily injury or disease' so that he is and will be thereby permanently,
continuously, and wholly prevented from performing any
work for compensation or profit or. from following any gainful occupation.' The Court said: 'The term ''gainful occupation'' is likewise a relative one; the insured's occupation
and earning capacity at the time the policy issued was in
contemplation of the parties-what would be a 'gainful occupation' for one may not be such for another. A prosperous merchant with a constantly expanding business, earning
large and continually increasing profits, 'vho because of in·
juries received is totally disabled from continuing that busi·
ness, and it becomes bankrupt as a result, certainly cannot be
said to pursue a 'gainful occupation' compared to the other,
if he is fortunate enough to earn something though out of all
proportion to what he had previously earned.'' Fagerlie vs. N.
Y. Life Ins. Go., 129 Or. 485, 278 P. 104.
''The reasoning of the opinions seems to indicate that engaging in a gainful occupation is the ability of the insured
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to work with reasonable continuity in his usual occupation
or in snell an occupation ns Tw is qualified physically and mentally, under all of the' circumstances, to perform substantially
the reasonable and essential duties incident thereto. I-Iencer
the ability to do odd jobs of comparatively trifling nature
does not preclude recovery. Furthern1ore, our decisions, and
the decisions of courts generally, have established the prin-·
ciple that the jury, under proper instn1ctions from the trial
judge, must determine whether the insured has suffered such
total disability as to render it 'impossible to follow a gainful
occupation' w * * and it has been the uniform policy of the
law o.f this state for many years to submit conflicting evidence to the jury upon the theory that in the last analysis the
jury is the weighmaster of the evidence.''
In the Bulluck case, supra, the pl~intiff was a farmer by
occupation and he was forced to give up farming by reason
of an attack of psoriasis, which was a chronic inflammation
of the skin, which caused considerable pain, and the patient
easily fatigued. The plaintiffwas not trained in any work
except farming, the evidence disclosing that the plaintiff assisted in selling Dustdown for boll 'veevils in the summer of
1929, but earned less than $1fi0.00. Tn the Bulluck case, there
was expert medical evidence on the part of the defendant
that the disease with which the plaintiff 'vas suffering 'vould
not result in .r~ndering a man unfit to carry on any gainful
occupation. The medical evidence in the instant case is not
contested.
We have quoted at so.me length from the Bulluck case, since
it seems to embody the modern trend of the courts in passing upon the question of. permanent and total disability.
The defendant in its brief, on page 28, cites the case of Thi_qpen vs. Jefferson Standa-rd Lifelnsurance Conzpany, reported
in Volume 168 S. E. 845; the evidence. in the Thigpen case
.disclosing the following facts:
''The insured served as tax lister for Belvoir township
·for the years 1930 and 1931. He signed some of the list~,
although his wife and daug·hter testified that thev looked over
thenl to see if they were ~orrect and frequently ruade changes
therein. He drove an automobile although a witness said
·that on one occasion the insured bad forgotten how to shift
the gears. ·He was a member of the public school board for
at least two years preceding his death. He wa.s appointed
court crier for the county court on ,January 1, 1932, and held
__the po.sition until a few days before his death in June, 1932,
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and received for his services a sala1·y of $40 per month.
There was much evidence that the insured was not able to per ...
form the duties of court crier; that frequently other persons
performed such duties for him,. although he was always present at his post of duty."
The Court, after quoting from other decisions, the lanof which is set forth in the Defendant's brief, on pages
28 and 29, rendered the following decision:

~;uage

"The ultimate question is whether the infirmities and disabilities of the insured wholly prevented him 'from pursuing
any occupation whatsoever for remuneration or profit'. lVInst
such a question be submitted to a jury, or, upon admitted
facts, is it a question of law for the court? Ordinarily, such
questions must be submitted to a .iury; but in the case at bar
it is admitted that from January until June, a few days prior
to his death, the insured received $40 per month as cotnpensation for his services as court crier for the county court
of Pitt county. It is true that physicians and many other
prominent citizens of the com1nunity testified that the insured
was neither physically nor mentally capable of discharging
such duties. Nevertheless, it is beyond question that tl1e
services of the court crier were satisfactory to the public authorities, because they actually paid him his monthly stipend
of $40. The law is- desig·ned to be a practical science, and it
would seem m~nifest that a plain, every-day fact, uncontroverted and established, ought not to be overthrown by the
vagaries of opinion or by scientific speculation.''
The reasoning of the Thigpen case is that if the insured
is able to work with reasonable continuity in his usual occupation, or in such an occupation as he is qualified, physically and mentally, under all of the circumstances, to perform substantially the essential duties incident thereto, in a
gainful occupation; excluding t1w ability to do odd jobs of
cmnparatively trifling nature, that the insured would not be
'-entitled to recover, where the evidence :,hows that the insured
has been engaged in such an occupation, as was in ~he Thigpen case.
The facts in the instant case not onlv show conclusivc]v
that the insured was totally and perm~anently disabled to
engage in his usual occupation, but also show conclusively
that the insured tried lwo other occupations and by reason of
his physical condition was not able to perform substantially
the reasonable duties incident thereto.
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In the case of Hetzel vs. Pacific lllu.tual Life Insurance Company of California, decided by the Supreme Court of Appeals
of West Virginia, October 15, 1929, and reported in 150 S. 1~.,
at page 385, the Court, in construing what constitutes disability, upon motion of the defendant to strike out the plain..
tiff's evidence,. on the grounds that the insured was not totally
and permanently disabl~ from performing· any and all business, used the following language:
''The insured is entitled to recover, if such sickness render him incapable of performing, in substantially his customary and usual manner, all of the duties necessary to the
practical prosecution of the business of the insured's occu·pation, disregarding all trivial acts which are not material to
the prosecution thereof, but which are merely incidental
thereto.''
In the case of Ozark 1J1ut~tal Life Association vs. Winchester, reported in 51 A. L. R., at page 1049, used the following
language:
''The term total disability must be construed to mean the
disability which prevents the insured from engaging in the
occupation she was following at the time of the disability,
and not some other voeation which she might be able to follow after the disability."
In the case of Hardee vs.lJietropolitCM~ Life Insurance Company (Missouri), reported in 7 S. vV. (2nd Ed.), 746, the
Court he~d:
"Upon the trial of au action upon a group policy of insurance, the question whether an employee is totally disabled is
for the j_ury where there is substantial evidence from which
a jury could find the fact of total disability.''
Applying the law as found in the cited cases to the facts
in the instant case, there is ample evidence to support plain-·
tiff's contention that Robert J. Cole was totally and permanently disabled from September 28th, 1928, up until the
time of his death, and the verdict of the jury should not be
disturbed.
In Defendant's SECOND ASSIGN1YIE-NT OF· ERROR, it
is contended that :
''The company, ha"Vng received no premiums to keep the
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Cole certificate in force, that same was not in force at any
time after Cole left the employ of the inills, October 3rd,
,
1928. ''
From an examination of the rooord, it is shown that thi~
-cause was tried in the lower court ·solely on the defendant's
theory that the deceased did not become permanently and
totally disabled while in the employment of the mill company,
and the defendant can not, aft-er trial and judgment, maintain a different theory. This seems to be the well-recognized
principle of most of the appellate courts.
Paragraph Seven of the group contract of· insurance, entitled ''Total and Permanent Disability B"enefits' ', provides
in part, that:·
''On receipt by the Company at its home office of due proof
that any em-ployee insured hereunder has become wholly and
permanently disabled by accidental injury or disease, before \
attaining the lige of sixty years, so that he is and will be pertnanently, continuously, and wholly prevented thereby from.
performing· a.ny work for compensation or profit, the Company will waive the payment of each premium applicable to
the insurance on the life of such disabled ·employee that
may become payable thereafter under the policy during such
disability a 1: $ ; "
·but we respectfully contend that nowhere in serial certificate
22715-D, which was issued to the deceased employee, Robert
J. Cole, is there any provision or stipulation that notice or
proof of disability should or n1ust be presented to the insurance company within any specific time limit; the serial certificate, which was insured's contract with the Metropolitan
Life Insurance Company, providing simply, that:
''Six months after the receipt of due proof of such disablement the insurance company will begin making payments of
the amount of insurance * • * ; ''
and further, that:
''In the event of the death of the insured during the period
of total permanent disability, any instalments remaining un..
paid shall be payable to the designated beneficiary~'';
and, as quoted in Defendant's Petition, page 15:
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·"In the absence of any statute or stipulation of the poli~y
requiring it, insured or claimant under .the policy is not required to give the con1pany notice or proofs of loss. However, it is a usual requirement of the .policy that insured or
claimant under the policy give notice and furnish proofs of
loss, and compliance therewith is necessary to enable him to
recover on the policy, unless the company has waived the condition or become estopped to assert it, or unless the circumstances are such as to excuse non-compliance therewith.'"
Under the serial certificate of insurance, the insured had a
legal right to waive the disability benefits in favor of. the
beneficiary, making the entire amount of insurance due, payable to his beneficiary upon his death, 'vhich was done in th~
instant case.
The defendant, having contracted to 'vaive the payment.
of the premiums in the event of the total and permanent ~is
ability of the insured, the defendant is estopped to void the
policy when the insured became totally and permanently disabled while in the en1ployment of the mill company, as is
clearly shown by the evidence.
We desire to call the Court's attention in particular to the
language of the "Disability Benefits" embodied in the certificate of insurance delivered to the employee. It is true
that the certificate of insurance "'~as issued pursuant to the
group policy; however, the group policy 'vas never delivered
to an employee ; the possession thereof being retained by the
mill company, and to permit the defendant to deliver to air
employee a certificate with the liberal language employed in
the disability benefits clause of the certificate, which .is as
follows:
·

''Any employee insured under this policy who shaH become
wholly and permanently disabled while in our employ, before
. reaching- the age of 60, either by accidental injury or disease, and is thereby permanently, continuously and wholly
prevented from performing any a.nd all gainful occupation,
·will be reg·arded as a claimant by the Metropolitan Life Insurance Company.'';
and then to attach other conditions, not embodied in the certificate, in respect to the time and methqd proof of disability
~ust be furnished would amount to the Court's lending its
a1d to the defendant for the p_erpetration of a fraud upon
a disabled employee of the mill company, and would be in
violation of Section 4227 of the Code, which, in part, is as
follows:
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''No ~ondition in, or endorsement on, any poliey of insurance, nor any restrictive provision thereof, shall be valid,
unle-ss such condition or restrictive provision is printed in
type as large· as brevier, or eight point type, or is written in
pen and ink or typewriter, in or on the policy* * * . "
In the case of Western Ass1trance CfHnpany vs. Stone, 145
Va. 776; 134 S. E. 710, the foregoing provision was upheld:
''Nor shall failure to perform any condition of such policy,
nor a violation of any restri~tive provision thereof be a
valid defense to an action thereon, unless such failure or violation contributed to the loss sustained."

.

In Bowyer vs. Continental Casualty Co., 72 W. Va. 33; 78
S. E. 1000, tlie Court, in construing a similar statute, stated:
''The purpose of statutes of this kind, as declared by the
courts in other states, is to require the contract to be so
formed as to enable the insured or assured at all times to have
before him the covenants and agreements which he is required to observe or perform and relieve him frmn the burden of relying upon his recoll~tion of the terms of his contract.''
''Under common law principles, the words of reference
and adoption found in the policy would make the application
a part of it, but these statutory provisions, prescribing the
form of contracts of insurance, clearly within the lin1its of
legislative power, declare as a matter of public policy that
all the essential elen1ents relating to the contract must appear
in one paper, the policy, or that paper and the others attached
thereto, to the end that the insured, as well as the insurer,
1nay at any time know the terms and provisions of the contract. Obviously mere reference in the policy to the application, containing portions of the contract and constructiVf!
adoption thereof, do not amount to a cornpliance with this requirement, and the court properly refused to permit the introduction of the application for the purpose of proving· a
warranty not stated on the face of the policy, or in any paper attached thereto."
The defendant's theory on the second assignment of error
-is also untenable under Section 4228 of the Code of 1930,
which section was re-enacted in 1932, the pertinent part of
said section being- as follows:
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"Nor shall such policy be contestable for any cause after
it shall have been in force during the life-time of the insured
for one year from its date, except for non-payment of premiums, and except for the violation of the provisions of such
policy requiring the payment of additional premiums in the
event of military or naval service in time of war.''
which section clearly limits and defines the defenses which a
life insurance company may interpose as against the insured,
or the beneficiary.
The certificate of insurance is adroitly worded by the. defendant. The insured is notifi·ed in the certificate that the entire cost of the insurance is to be borne by the mill company.
The mill company,. in the certificate, notifies the insured that
it expects the employee to pay for the insura~ce py giving
greater loyalty and co-operation, by 'vorldng to prevent unnecessary waste, and by making the employee's services with
the company continuous and permanent and that should the
employee become permanently and totally disabled before
reaching the age of 60 years, the an1ount of insurance then
in force on .the life of the employee would be paid. The
defe1;1dant notified the employee under the disability benefits
clause of the certificate that if the employee became wholly
and permanently disabled from pursuing any and all gain;.,
ful occupation, that the employee would be regarded as a
claimant by the defendant, and in the master policy, possession of whi~h was retained by the mill company, the defendant contractea and agreed to waive the payment of each premium applicable to the insurance on the life of such disabled
employee that might become payable thereafter during such
disability.
The courts have recognized the fact that betterment of employment conditions as an industrial advantage arising out
of carrying group policies covering employees constitutes a
sufficient consideration to sustain the right of action by the
beneficiary of the insured einployee.
This principle 'vas announced by the Supreme Court of
.South ·Carolina., in the case of Thompson vs. Pacific Mills, reported in 139 S. E. 619.
The South Carolina court also used the following· language:
"Holder of beneficiary certificate under group policy cov:ering employees cannot be arbitrarily deprived of benefits of
policy by a cancellation of which he had received no notice,
and to which neither he nor insured had become a party."
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The Supreme Court of the United States in Btipich vs~
Metropolitatn Life Insurance Company, reported in 277 tr.
S. 311, decided ~Iay, 1928, in which case the defendant was
contending that compliance with certain provisions of the
contract of insurance was a condition precedent. The Court,
<>n page 322, used the following lang-uage:
''But narrow and unreasonable interpretations of clauses
in an insurance policy are not favored. They are prepared
by the insurer, and if, with equal reason, open to two constructions, that most favorable to the insured will be adopted. ·
Mutual Insurance Co. vs. Hurni Co., 263 U. S. 167, 44 S. Ct.
90, 68 L. Ed. 235, 31 A. L. R. 102; Thompson vs. Phenix In.RurC&~nce Co., 136 ·u. S. 2S7, 10 S. Ct. 1019, 34 L. Ed. 408;
America-n Surety Co. vs. Pa·uly, 170 U.S., 18 S. ·Ct. 552."
From an examination of the group contract of insurance
in question, it is observed that Clause Eight thereof, provides
in part as follows:

'' * * *.except for non-payn1ent of premiums (this policy)
shall be incontestable as to insurance in force at the date hereof, after one year from the date of issue of this original contract, and as to insurance on any new entrant, after one year .
from the date when such insurance takes effect as herein provided.''
The Supreme 'Court of North Carolina, in the case of Trust
Company vs. Insurance Company, 173 N. C. 558, construing
the defenses under an incontestability clause, used the following language:
"Where a policy of life insurance has been issued containing a clause making it non-contestable after the expiration
of a year, except for non-payment of premiums, after that
period no defense is a.vaila.ble to the insurer in an action upon
the policy, except the non-payment of the premiums.,,.
As observed from the defendant's petition, from an examination of authorities cited and relied upon, by the defendant, in respect to notice, they are cases where the contract
of insurance required n{)tice of loss (particularly fire insurance policies) within a specified time.
Where the premiums are wa.iyed by reason of total and
permanent disability, the total and permanent disability of
the insured has the same effect as if the premiums had been

44

~npreme

Court of Appeals of iVirginia.

paid in cash and the official receipt of the company issued
therefor, and the waiver is effective a.s of the date when the
total and permanent disability arose, and the mere fact of
the insured's failing to furnish said proof to the defendant
of the total and permanent disability, would not take a.way
the vested right of the insured· or the beneficiary to the promised benefits.
The defendant, in its contract of insurance, recognized and
admitted that the furnishing of proof of disability was a
condition subsequent, by providing in clause S'even thereof:
"In the event that the said employee recovers from such
state of disability before all the instalments hereinbefore
mentioned have been paid, or fails on demand to furnish due
proof of such continuing disability, all further waiver of
premiums and payn1ents to said en1ployee shall cease. The
.insurance on the life of sueh employee shall then be rcviveu,
but be limited in amount to the commuted value on said interest basis of the instalments remaining unpaid on the a(lcount of said· employee at the tin1e of such recovery.''
In 12 C. J., paragraph 2, Note 36, the "rell recognized distinction is made between condition precedent and condition
subsequent:
"Difference in effect of conditions.--(1} There is this familiar distinction between a condition precedent and a condition subsequent: If the condition is precedent, inasmud1
as tlie estate does not vest at all until such condition happens, the effect of its being tmla.,vful or impossible is that
the estate dependent on· it fails, and the grant or devise becomes wholly v:oid; and where a condition precedent consists
of several parts united by a copulative conjunction, each
part must be perfo-rmed before the estate can vest. A condition subsequent, if it has any effect, defeats an estate all'eady vested; but if such condition is hnpossible by the act
of the feoffor or the act of God, it leaves the estate an absolute and unconditional one, since it is the condition itself
that is or becon1es void." Brittain vs.. Taylor, 168 N. C. 271,
274; 84 S. E. 280. (2) "The former (a condition precedent)
avoids the estate, by not permitting it to :vest until literally
.performed; while the non-performance of the latter (a conclition subsequent) defeats the estate by divesting the party
·of his title, and the interest already vested; because its continuance is made to depend upon the performance of the act,
. o~ the happening of the stipulated contingency.'' 1 Taylor

J\IIetropolitan Life Insurance Co. v. Annie L. Cole.

45

Land. and Ten. (8th Ed.) 275 (quote Spencer vs. C01n·mercial
Co., 30 Wash. 520, 524; 71 P. 53). (3) ".A condition precedent
doth get and gain the thing or estate n1ade upon condition,
by the performance of it; as a condition subsequently keeps
and continues the ·estate by the performance of the condition." Jacob, L. D. (quote Redntan. vs. Aetna Ins. Co., 49
·~Vis. 431, 439; 4 N. ,V. 591 (quote ..7J!Jetropolita1t L.Ins. Co. vs.
Good'man, 10 .Ala . .A. 446, 453; 65 S. 449; IIi orotock Ins. Co.
vs. Fostoria Novelty Co., 94 Va. 361; 26 S'. E. 850, 251)."
The representations held out by the defendant to the plaintiff under the Disability Benefits clause were:
''Six months after due proof of such disability the insurance company will begin making payments of the amount of
insura11ce under any one of the following plans, at the option
of the person insured * * •K< • ' '
~rhe plan of payment ·was then stated in the clause. There
is nowhere mentioned the requirement or necessity as to
·when proof of such disability should be furnished. If the
disabled insured elected to take the benefits during his lifetime, he could begin drawing benefits six months after he had
furnished proof of his disablement to the company, or the
insured could waive the receipt of such benefits so that a
burial fund would be available upon his death. It is apparent
that it was the purpose and object of the insurance to provide
a monthly or annual income over a period of frotn five to
twenty years for the disabled employee or a fund from whi~h.
he might be decently buried upon his death, and if this is not
the legal effect in the eertificate of insurance delivered to the
entployee by the defendant, why insert it except for the purpose o.f deceiving and n1isleading the insured.
As stated in the certificate of insurance delivered to the
.employee, the defendant held out the insurance as an inducenlent for the employee to give the employer greater loyalty
nnd co-operation by working to prevent unnecessary ''taste
and by making the services of the employee with the mnployer eontinuous and permanent, and in the event the em·ployee became pern1anently disabled while in the enlploy·ment of the mill company, he would hav:e an income upon
which to exist, or a fund provided for a decent burial, and
the defendant has received the l.Jenefit of the greater loyalty
and co-operation of the employee, who worked to prevent
unnee~ssary waste and rendered continuous servi~e to the employer, so that the employer might be thus enabled by the
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greater profits derived from the labor of the employee to
pay to the defendant the premhuns which it exacted for the
protection provided the employee, and in the end, after the
defendant receiv:ed the premiums earned by the labor, loyalty,
and co-operation of the employee, and after the death of the
·insured, the claimant, instead of receiving the promised insurance is met by an expensive lawsuit to determine whether
the insurance which the deceased had labored through many
years to pa.y for, ever had been in existence, except in name
only.
Such is not the purpose and object of contracts of insurance, and the Supreme ·Court of Virginia, in the case of Swann
vs. Atlantic Life Ins-urance Com.pany, decided June 18th,
1931, and reported in 156 \.Ta. 852, 159 S. E. 192, citing the
case of Minnesota Mutual Life Insurwnce Cornpany vs. Marshall (C. C. A.), 29 F. (2d) 977, 978, follows the ruling in the
1\.farshall case, and quotes, with approval the following language therefrom :
''However much the legal mind may differ as to the meaning of these provisions, the ordinary layman would construe
them to mean that, in the event he became disabled before
his premium fell due, his insurance would be continued until
l1is disability was removed or until his death. That is the
natural and reasonabl~ construction to be placed upon the
language used in this policy. The right of the insured to
have his premiums discontinued during disability is one that
he had paid for. To make its operation depend upon the
time of proof of disability and not .upon the time of disability
itself, which was the real thing that he was protecting hinlself against, renders the· provision of the policy under construction inoperative and the rig·ht of no value.''
''An attempt was made to carry this case to the Sitpreme
Court ·of the United States, and a writ of certiorari was applied for, but refused. 279 U.S. 851, 49 S. Ct. 347, 73 L. Ed.
994. ,,
From the foregoing facts and the laws applicable thereto,
it is earnestly insisted that R.obert J. Cole became totally
and permanently disabled while in the employment of the
tnill company, while his insurance was in effect, and that
the defendant's demurrer to the evidence should have been
overruled, and that the finding of the jury on this question
of fact sho:nld not be disturbed, and that it was proper for
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the Court to enter up judgment for the plaintiff. Under the
evidence, no other verdict eould have been rendered.
The defendant has had a fair trial on the merits, and substantial justice has been reached, and the verdiet of the jury,
which was sanctioned and approved by the ·Court, by rendering judgment thereon, and overruling defendant's demurrer to the evidence, was the only verdict the record would ,
justify or permit.
That a writ of error and supersedeas to the final judgment entered by the Circuit Court of Henry County, on the
12th day of July, 1933, should not be granted.
Notice is given, that in the event a writ of error and super,c:;edeas to the final judgment entered by the Circuit Court of
Henry County, on July 12th, 1933, be granted, your plaintiff prays that this reply to the defendant's petition be printed
with the record, whieh said reply the plaintiff adopts as her
brief, and that her counsel may have an opportunity to be
heard orally, and the plaintiff avers that a copy of this reply
was mailed to counsel for defendant in the trial court on the
9th day of September, 1933.
·
Respectfully submitted,

P. T. STIERS,
Attorney for Plaintiff, Mrs. Annie L. Cole.
RECORD

VIRGINIA:
Pleas before Honorable .J. T. Clement, Judge of the Circuit Court of Henry ~County, Virginia, on the 12th day of
July, 1933:
I

'

Annie L. Cole
vs.
MetropoHtan Life Insurance Company.
Be it remembered that on the 21st day of January, 1933,
Annie L. Cole duly filed her notice of motion for judgment
against Metropolitan Life Insurance ·Company, which notice was duly served on the defendant, by serving on the Sec..
1·etary of the ·Commonwealth of Virginia, as provided by law,
and returned to the Clerk's Office of said court, as required
by law; which notice of motion for judgment is in the words
and figures following, to-wit:
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NOTICE OF MOTION FOR JUDGME.NT.
·''To ·the ~fetropolitan Life Insurance Company, a foreign
corporation licensed to do and engage in an ansurance busi- ness in Virginia:
"You are hereby notified that on the 3rd of April, 1933, at
10 o'clock A. M., or as soon thereafter as counsel may be
·heard,·!, Mr~ Annie L. Cole, shall move the Circuit Court of
Henry County at 1viartinsville, Virginia, for a judgment
against you in the sum of Eight Hundred Dollars, which is
·clne and owing by you to Inc in respect to your breach of
'that <lertain contract of life insurance, among other things-,
~as hereinafter set forth, to-wit=
· "That, to-wit, on Jannary 1st, 1920, you executed and cle:livered to the Riverside and Dan River Cotton ·~Iills, Inc., iu
the city of Danville, ·virginia, that certain group one year renewable term insurance policy designated as number 726-G,
upon the lives of the employees of the said Riverside and
Dan River Cotton l\Iills, Inc., in which said contract
page 2 ~ of ·insurance it was provided that ne'v employees
of the employer should be insured under the terms
and conditions of said policy upon the basis on 'vhich the insurance ·on the employees ti1en in the employment was originally granted, such insurance to take effect on and from three.
months after the time such new employees entered ti1e em. ployment and began to worlr.
''That said group one year renewable term insurance policy
number 726-G was renewed from year to year and for the~
year beginning January 1st, 1930, and was in full force and
·effect at the time hereinafter mentioned.
''That Robert J. Cole was in the employment of the Riverside and Dan River Cotton l\Hlls, Inc., on ~iarch 23rd, 1925,
and on that date serial certificate nun1ber 22715-D, under
group policy 726-G 'vas executed and delivered to the said
Robert J. Cole in the sum of Five Ifundrecl Dollars, in which
said certificate :Nlrs. Annie L. Cole, mother of Robert J. Cole,
was named as beneficiary, and at the time of the disable111ent
.and death of tl1e said Ropert J. Cole, as herei11after mentioned, the said Robert J. Cole was under the age of sixty
· years, and that by reason of the waiver on the part of the
·defendant of the prmniun1s, as provided in said contract of
insurance, by reason of the total and permanent disal1ility
of t.he said Robert J. Oole, the insu1·ed, or in the event of
:the death of the insured during such disabil~ty, the benefici-
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ary, had the rig·ht to select the option of mode of settlement
as set forth in said contract of insurance, Paragraph S'even
thereof, as follows, to-wit:
''On receipt by the Company at its Home Office of due
proof that any Employee insured hereundet: has become
wholly and permanently disabled by accidental injury or disease, before attaining the age of sixty years, so that he i~
and will be permanently, continuously, and wholly prevented
thereby from performing any work for compensation or
profit, the Company 'vill 'vaive the payment of each premium
applicable to the insurance on the life of such disabled employee that may become payable thereafter under this policy
during such disability, and, in addition to such waiver, will
pay to such employee during such disability, in full settlement of all obligatioi1s hereunder pertaining to such Enlployee, and in lieu of the payment of insurance as herein provided, such monthly or yearly installments as may be selected by such Employee by written notice to the Company
at its Home Office on the following basis, to-wit:
"On basis of $1,000 of insurance either
Sixty monthly instalments of $18.00, or
page 3 ~ Twenty atmual instalments of 67 .98, or
Fifteen annual instaln1ents of 83.90, or
Ten annual instalments of 116.18, or
],ive annual instalments of 214.00,
·the first instalment to be paid six months after receipt of
due proof of total and pe-rmanent disability. If the E~
ployee dies during the period of total permanent disability,
any instalments rernaining· unpaid shall be payable as they
become due to ihc beneficiary nominated by such Employee,
and such beneficiary shall have the right to con1mute such
rem·aining pa.yn1ents into one sum on the basis of interest
compounded at the rate of three and one-half per centum per
annum. This provision is granted 'vithout additional cost to _
the Employer.
. ''Notwithstanding that proof of total and permanent dis_ability may have been accepted by the Company as satisfac_tory, the Employee shall, at any time on demand from the
Company, furnish due proof of the continuance of such disability, and, in case of his failure so to do, the said Employee
_shall be deemed to have recovered fron1 such state of disability. In the event that the said Employee recovers from
such state of disability before all the instalments hereinbefore _
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n1entioned have been paid, or fails on demand to furnish due
proof of the continuance of such disability, all further waiver
of premiums and payment of instalments on account of such
J~mployee shall then be revived, but be limited in amount to
the commuted value, on said interest basis, of the instalments
remaining-· unpaid on account of such Employee at the time
of such recovery.
''Without prejudice to any other cause of disability, the
entire and irrecoverable loss of the sig·ht of both eyes, or the
severance of. both hands above the wrists, or of both feet
above the ankles or one entire hand and one entire foot will
constitute total and permanent disability within the meaning
of this provision.''
"In accordance with the terms and conditions of said contrac,t of insurance and serial certificate 22715-D, it was provided, among· other things, that the insurance would be automatically increased each additional year of the employment of the said Robert J. ·Cole by One Hundred Dollars until
the maximum of Fifteen Hundred Dollars was reached, and
that at the time hereinafter mentioned, the said Robert J. Cole
had been in the employment of the Riverside and Dan River
Cotton ~Hils, Inc., for three years or more· and by reason of
such employment, his insurance had automatically increased
to Eight Hundred Dollars at the time of his total and permanent disablement, Septen1ber 28th, 1928.
''That sometime prior to September 28th, 1928, the said
Robert J. Cole became afflicted with iuberculosis and other
diseases and complications . and became weak,
page 4 ~ sick, and disabled while in the employment
of the Riverside and Dan R.iver Cotton Mills, Inc.,
and on September 28th, 1928, the·said Robert J. Cole became
wholly and permanently disabled to work, before reaching
the ag·e of sixty, and was thereby permanently, continuously,
and wholly prevented from pursuing any ·and all gainful occupations until the time of the death of the said Robert J.
Cole, February 19th, 1931.
''It was provided in said certificate of insurance that any
employee insured under said contract of insurance who hecame wholly and permanently disabled while in the emp]oylnent of the Riverside and Dan River Cotton Mills, Inc., before reaching the age of sixty years, either by accidental injury or disease, and was thereby permanently, continuously,
and wholly prevented from pursuing any and all gainful occupations would be regarded as a claimant by the lYietropoli. :tan
Life Insurance Company, and six months after receipt
.
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of due proof of such disability, that you would begin making payments of the amount of insurance under the schedule
.attached to the policy, at the option of the insured, or the
beneficiary, in the event of the death of the insured.
''Your movement further showeth that subsequent to the
issuance and delivery of said certificate of Insurance and while
the same was in full force and effect and during the thne ·
when all premiums had been legally paid and while the said
Robert J. Cole 'vas in the employment of the Riverside and
Dan River Cotton ~fills, that the said Robert J. Cole became
totally and permanently disabled and was thereafter per~a
nently, continuously, and wholly prevented from pursuing ·
any and all gainful occupations as contemplated by said contract of insurance and the laws applicable in respect thereto,
in that the said Robert J. Cole became disabled to work with
reasonable continuity in his usual o·ccupation or in such occupation as he was qualirfied physically and mentally under
aU of the circumstances, to perform substantially the ren.
sonable and essential duties incident thereto, from
page 5 } September 28th, 1928, until the time of his death, ·
February 19th, 1931, and that you waived the payment of each and ev:ery premium applicable to said insurance
by reason of such disablement. .
''That said group one year renewable term insurance policy
726-G, issued January 1st, 1920, 'vas renewed from year to
year and was renewed for the year 1930, when the same was
cancelled, and that said group policy and certificate numher
22715:..D, issued to the said Robert J. Cole was in full force
and effect at the time the said Robert ,J. Cole became totally
and permanently disabled, and at all times thereafter until
the death of the said R.obert J. ·Cole, February 19th, 19-31.
''That in said contract of insurance 726-G, under which
certificate number 22715-D was issued to the said Robert J.
Cole, it was provided that if the said Robert J. Cole becatne
wholly and permanently disabled by accidental injury or
disease before reaching the age of sixty years and was there. by permanently, continuously, and wholly prevented· from
pursuing any and all gainful occupations, that you would
waive the payment of each premium applicable on the life of
the said Robert J. Cole that would become payable thereafter during such dis,ablement, and you further contracted
that if the said R·obert J. Cole died. during the period of total and permanent disability, any installments remaining unpaid to the insured under the disability provision would be
payable to the beneficiary nominated by the said Robert J.
Cole, and you further contracted that such beneficiary had
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the right to commute such remaining payments into one sum
at the rate of interest compounded at the rate of three and
one-half per centum per annum, and that you have violated
the provision of the said contract of ins.urance in that I, Mrs.
Annie L. Cole, 'Vlas nominated as the beneficiary in serial certificate 22-715-D issued by you to my son, Robert J. Cole, and
that the full sum of Eight Hundred Dollars, together with interest thereon is due and payable to me as such beneficiary
and that demand has been made upon you for said sum and
that you did, on July lith,. 1932, deny liability in the following· language :
page 6

~

"The inforn1ation brought to us regardng this
individual does not indicate that he became totally
nnd permanently disabled 'vhile insured.'';

although due proof of sueh disablement was duly furnished
you, and it is averred that all of the conditions of said policy
of insurance have been performed on the part of tl~e plaintiff and that none of the conditions of said contract of insurance have been violated by the plaintiff or the insured.
''That on September 28th, 1928, and prior thereto, or. between 1\farch 23rd, 1925, .·and midnight of September 28th,
1928, the said Robert ,J. ·Cole became permanently and totally
disabled a_s contemplated by said contract of insurance and
the laws applicable thereto and by reason of said total and
permanent disability, the defendant waived the payment of
each premium applicable to said insurance· and that the said
Robert J. Cole was permanently and totally disabled as contemplated by said contract of insurance and the laws ap- ·
plicable thereto, and wholly prevented from pursuing any
and all gainful occupations, or in engaging in such an occu·
pation as he was qualified, physically and mentally, under nl!
of the circumstances, to perform substantially the reasonable
duties incident thereto until the time of his death, February
. 19th, 1931.
ll ''That the said R.obert J. Cole died prior to your making
any payments on the said installments and that the full sum
of Eight IIundred Dollars and interest thereon is now due
. me as such beneficiary,'\ and that although such installments
would be due and payable over a period of twenty years, I,
-as such beneficiary; hereby elect to commute such payments
.. into one sum, as provided in said contract of insurance.
:
nThat the S·aid Robert J. ·Cole, during the period of his
said d. isability, elected to have the beneficiary take the benefits
under the said policy and contract of insurance .and waived
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anv

his right in favor of Mrs. Annie L. Cole, the beneficiar;\
named in the certificate of insurance, to receive
page 7 r compensation during his lifetime.
'~That you failed and refused to deliver withi.u
ten days after written application was made to you so to do,
to deliver forms for the proof of disability and death of the
said Robert J. Cole, as you were required so to do by statut<::,
and by your failure and refusal to deliver said forms within
ten days, you have waived any defense, stipulation, or provision of the certificate requiring such preliminary proof.
''That on December 15th, 1931, you were forwarded certificate of Dr. W. E. Jennings of Danville, Virginia, showing that said Robert J. Cole was disabled to work by reason
of tuberculosis, and that on tTanuary 21st, 1932, you were
forwarded affidavit 'Of ~{rs. Annie L. Cole, mother of the insured, showing that he became disabled while in the employ
of the Riverside and Dan River Cotton Mills; copies of said
physician's certificate and affidavit being hereto attacl1ccl
. and asked to be taken as a part of this notice of motion for
judg·ment as if herein set out in full; the originals whereof
are on file with you.
.
''Although due proof of such disability and death has been
filed with you, you have denied liability under said certificate
of insurance, and you have not as yet paid to Robert J. C()le,
· now deceased, or to the undersigned, Mrs. Annie L. Cole,
beneficiary in the certificate, the said sum· of Eight Hundred
Dollars, but on the contrary, you have denied that the. said
Robert J .. Cole became totally and permanently disabled while
insured and that said sum of Eight Hundred Dollars and
. every part thereof is now wholly unpaid and unsatisfied to
the undersigned, Mrs. Annie L. Cole, the beneficiary under
said certificate.
''Contrary to the provisions of said certificate, you haYo
neglected, failed and refused to keep your said agreemezit
and perform your said contract.
· ''That the said Robert J. Cole, the insured, died February
19th, 1931, as a direct and approximate result of tlu.:.:
page 8 } tubercular conditio(ll with which he was suffering
prior to September',~-~th, 1928.
'' W,HEREFORE : Mrs. Annie L. 'Cole, beneficiary nnder
serial certificate 22715-D, under group insurance policy nurr1. ber 726-G, demands judgment for Eight Hundred Dollat~R,
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together with interest thereon from February 19th, 1931.
''This lOth day of .Jan., 1933 ..
ANNIE L. COLE.
P. T. STIERS,
Attorney for Mrs. Annie L. Cole.''
(Attached to back of above notice)
"COPY.
"Mr. Percy T. Stiers,
Reidsville, N.- C.
Dear Sir: ·
Your letter concerning Robert J. Cole received. I made
a diag-nosis of Pulmonary Tuberculosis about the latter part
of August 19·28 and advised him to stop work. He was not
able in my opinion to work at that time.
Very sincerely yours,
W. E. JENNINGS, M.D ..''
''State of Virginia,
County of Henry.
''Annie L. ~Cole, first being duly sworn according to la·w,
deposes and says:
"That she is the mother of Robert J. Cole, deceased, who
died February 19, 1931.
"That on or about September 28, 1928, the said Robert J.
Cole was forced to quit work at the Riverside and Dan River
Cotton Mills -of Danville, Virginia., by reason of Pulmonary
Tuberculosis, with which disease he had been suffering for
several years prior thereto.
"That from September 28, 1928, to the time of the death
of the said Robert J~ ·Cole, February 19, 1931, the said Robert J. Cole was wholly and permanently disabled by reason
of Tuberculosis a.nd was thereby permanently, continuously,
fJ.nd wholly prevented from pursuing any and all
page 9 }·gainful occupations from September 28, 1928, until
the time of the death of the said Robert J. Cole,
February 19, 1931.
·
.
_
''That the said Robert J. Cole died from Pulmonarv Tubei·'*
culosis February 19, 1931, with which disease he was suffering when he was forced to quit work at Riverside and Dan
River Cotton Mills.
ANNIE L. COLE.
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Sworn ·and subscribed to before me, this 20th day of
ary, 1932.

.:f~nu:

GEO. T. WINN,
Notary Public.'' .
''COPY
METROPOLITAN LIFE INSURAN·CE COMPANY
"Incorporated by the State of New York, a mutual. life insurance company.
Serial No. 22715-D.

THIS IS TO CERTIFY .
that under and subject to the terms and conditions of group
policy number 726-G. ROBERT J. COLE, an employee of
RIVERSIDE AND DAN RIVER ·COTTON MILLS' ...
(herein called the Employer)
.is hereby insured for FIVE HUNDRED Dollars.
If death occur while the employee is ·in the em:ploy of the
employer, the ·amount of insurance in force on s·aid employee,
in accordance with group policy as above, will be paid to
·
ANNIE L.

COLE, beneficiary.. .

The right to change the beneficiary is rese.rVed."
:
During the continuous eiD:ploym~nt of th~. e:rp.ployee by the
employer, the amount of insurance shall be increased until n
maximum of -FIFTEEN HUNDRED- Dollars has been
'reached, the ·amount thereafter remaining fiXed, such increas·e
being as ente~ed in the. sched_ule. <?f .the. f~~~t~ _pag~ hereof in
accordance with the stipulations therefor 111 the application
of the employer.
PRIVILEGE OF CONTIN"OANCE
In the event of the terminatio:q. of the employment for any
reason whatsoever, the employee shall be entitled to have is..
.sued to him by the Metropolit~n. Lif~ ln~urance ·Company,
without further evidence of i.nsurability, and upon application
-m~de .to that C<?ll1;P~~Y .~ithi~ t~~r~y-~;ne day,s..a£tet: sue~·.~ermination, and upon the payment of the premium -~P:Q.l!~ble
to the clas~ of risk to which he belongs. and to the form and
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·amount of the· policy at his then attained age, a policy of life
insurance in any one of the forms customarily issued by such
Company, term insurance excepted, in an amount equal to the
amount- of his protection under the group insurance poliey at
the time of such termination.

METROPOLITAN LIFE INSURANCE COMP.ANY..
page 10 ~

HAL-EY FISICE, President.

New Yorl{, Mar. 23, 1925.
Form 0706 Certificate
July 1918.
Printed in U. S. A.''
''CONDITIONS
. ".On January 1, 1920 all persons who have been in tiH~
employ of-the RIVERSIDE & DAN RIVER COTTON
MILLS, Inc., for a period of not less than three months were
insured, under the policy referred to in the foregoing Certificate, for the ·amount corresponding to the length of such
employment as shown in the following schedule:
Those employed for three- months and not more than
one year . . . . .................................. $ 500.
Those employed for one year. a.nd not more than two
years . . . . . . . . .
600
Thos~ employer for two years and not more than three
y'ea.rs . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 700
Those employed for three years and not more than ~our .
ye-ars .................................. ·. . . . .. . . . 800
·~hose employed for four years and not mor~ than .:five
· years . . . . ....
900
-~Those employed for five years and not more than six.
years . . . . ................ ·'· ......... ~ ....... ·~- . 1;000
Those employed for s~ years and not more than seven
years . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1.100
Those_ employed for seven years and not more than ·
.. ht_ yea.rs. . . . . ............. ~ ...............
..
. ~-. . 1.,.:..CJQO
·· ·· etg
. rhose employed for eight years and not more than nine
.
. _y~ars . . . . ............................. • ....... 1,300
· Tho~e employed for nine years and not more fhan ten
·
1,400
· · . ye~rs . ~ . . ...........................
. Those ~mployed for ten years and more ........ ~ . ~-. . 1,500,
,: .. · .. ·
·
·
Maximum.~
!
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''The insurance for those beginning with less than the
maximum of $1,500 will be automatically increased for each
additional year of their employment by $100 until said maxi~
mum is reached.
"New employees will be insured on the same plan after
they shall have been in the Company's employ foJ;" the minimum of three months as shown in the above schedule.
"COST
''The entire cost of this insurance is to be borne by the
.Riverside and Dan River Cotton ~!ills, Inc.
''BENEFICIARIES
''The beneficiary may be changed from time to time, sucl1
change to take effect upon receii)t by· the :1\fetropolitan Life
Insuranee Company of due application for such change. If
any beneficiary shall die before the insured, the interest of
such beneficiary shall vest in the insured.
"DISABILITY BENEFITS
''Any employee insured under this plan who shall become
wholly and permanently disabled while in our employ before
reaching the age of 60, either by accidental injury or disease,
and is thereby permanently, continuously and wholly pre.vented from pursuing any and all gainful occupation will be
regarded as a claimant by the Metropolitan Life Insurance
Company. .S'ix months after the receipt of due
page 11 ~ proof of such disablement, the insurance company
- will begin making payments of the amount of insurance under any one of the following ·plans at the option of
the person insured:
Sixty monthly instalments at the rate of $18.00 per thousand dollars~
·
Five annual instalments at the rate of 214.00 per thousand
:dollars.
Ten annual instalments at the rate of 116.18 per thousand
..
.·
dollars.
Fifteen annual instalments at the rate of 83.90 per thousand· dollars.
Twenty annual instalments at the rate of 67.98 per thousand dollars.
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"In the event of the death of the insured during the period
of total permanent disability, any instalments remaining unpaid shall be payable to the designated beneficiary.
PLEA OF NON-ASSUMPSIT.
''The defendant, Metropolitan Life Insurance Company,
comes by its attorneys and says that it did not undertake or
promise in any 1nanner or form as the plaintiff in this action
l1as complained, and of this it puts itself upon the country.
METROP.OLIT.AN LIFE INSURANCE COMPANY.
By Counsel.''
On the back appears the following enc;lorsement:
"1933 April term filed T. C. Matthews, Clerk."
GJ;tOUNDS OF DEFENSE.
''Comes now the defendant and files its grounds of defense,
as follows:
1

1. It will rely upon all defenses properly provable under
e general issue, which is hereby pleaded.
2. It is not true that on or about September 29, 1928, Robert J. Cole, while employed by the Riverside & Dan RivElr
Cotton Mills, Incorporated, Danville, Virginia, became totally and permanently disabled. On the contrary, that said
Robert J. Cole performed various services for compensation
after that date, and he was not totally or permanently disabled during the time that his alleged certificate of insurance,
··under the Group Policy mentioned in the notice of motion was
in force and effect. .
GRASTY CREWS,
:MA.I;COLM K. HARRIS.''
page 12 ~

On the back appears the following endorsement:

"1933, April Term filed.

T. C. MATTHEWS, Clk.''
And, on another day, to-wit, the 13th day of April, J933,
came the parties by their attorneys, and the issue haVing been
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joined, and the jury duly sworn, plaintiff and defendant introduced the following testimony, which is hereby identified
as all of the testimony of both parties, and after the admission of all of said testimony, t'he defendant filed its demurrer
to the evidence, and the plaintiff joined therein, which said demurrer and the evidence of both parties, being all of the evidence introduced, reads as follows :
"TESTIMONY.
"Before Hon. J. Turner ·Clement, Judge of said court, on
April 13, 1933.
''Present : Percy T. Stiers, of Reidsville, N. C., Attorney
for· plaintiff. Grasty Crews, and Malcolm K. Harris of Harris, H·arvey & ·Brown, Attorneys for defendant.
''The witness,
.
MRS. ANNIE L. COLE,
being first duly sworn, testified as follows:
DIRECT EXAMINATION.
Mr. Stiers:
Q. Your name _is Annie. L. Cole 7
A. Yes.
.Q. Where do you live, Mrs. Colet
A. What say~ .
Q. Where do you live?
A. I live at Aiken Summit.
Q. You are the mother of Robert J. ·Cole i
page 13 } A. Yes, sir.
Q. Is your son dead 1
A. Yes, sir.
Q. How old was he at the time of his death Y
A. Twenty-four years old, six months and twenty-five days.
Q. Was he ever in the employment of the Riverside & Dan
River 'Cotton Mills Y
A. Yes, sir.
Q. Whenf
A. He was there, he quit there in September, 1928.
Q. What year?
A. He started to workQ. What year did you say that he quit?
A. In 1928.
·
Q. What timet
A. September 28th.
Q. When did he go to work for the mill company?
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A,. H:e went to w:ork for the mill company, I reckon he wa~
at work for th'ree years and from Christmas until Sep~
tember.
. Q.. He worked there-that is, before he quit T
· A. Before he was taken sick.
· Q. What wa.s ·his physical condition sometime before he
quit work?
A. He had tuberculosis, he began to give .down in F'ebruary.
Q. What· year?
A. 1928.
Q. Just describe his condition to His Honor and the jury
so they will understand it.
·· age 14 ~ A. He began, his health be-gan to go bad· on
him in February before he quit 'vork in September,
kinda worse and worse until he got to the place 'vhere he
wasn't able to hold his job__d_own. He went to Mr. Guy, he
was on riiglit time, .·and
to change him from nig·ht
to day, he saw he couldn't hold night work down, and Mr.
Guy changed him from night to day and he worked, if I ain't
mistaken, it 'vas somewhere in June that he changed, and-he
worked on day time from then until the 28th of September I
think he quit the mill.
.· .
Q.. How did he complain f
A. He coug·hed all the time and was so weak he couldn't
go.
Q. What kind of work was he doing Y
A. He was on an electric job..
Q. An ele~trieian f
A. Yes, sir.
Q. Was he trained in any other kind of work f
A. No, sir.
Q. Was there executed and delivered to him a contract of
. insurance by the Metropolitan Life Insurance Companyf
A~ What did· yon _say? .
.
Q. Was there executed and delivered to him a certificate
of insurance by the Metropolitan Life Insurance Company,
while he was working for the cotton mill company?
A. ~es, sir.. _ ·
Q. Please look at that and see if it is the certificate that was
·
issued and delivered to him Y
A. Yes. sir, this'is it.
Q. You as his mother was named as bene-ficiary in the certificate Y
·
A. Yes, sir.
ther~

aslrodrum

Offere'd ·in evidence. as Exhibit Cole

# 1. ·

i .. i .I;:
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]Jir. Stiers: At this time we offer in ·evidence
the group contract as Exhibit Cole #2.

Is your son dead. Mrs. Cole 7
Yes.
When did he die?
F·ebruary 19, 1931.
Just in your own way describe his condition to His
Honor and the jury, from the time he quit work up until the
time of his death, his physical condition.
A. He just coughed all the time, they sent him to the sanatorium.
Q. Whereabouts 7
A. Catawba.
Q. When did you s-end him to the sanatorium~
A. The 13th of April, 1929.
Q. How long was he at the Catawba Sanatorium f
A. Eight weeks.
Q. Then what else, did you send him to any other sanatoriumY
A. No, sir, we brought him home, the doctors up there told
us we might as well bring him back, that he was as well as he
would ever be.
Q. From the time he quit work up until the time of his
death was he ever able to engage in any gainful occupation,
occupation for wage or profit~
A. No, sir.
Q. What· doctors, if any, treated him 7
A. Dr. W. E. Jennings treated him, and Dr. Wiseman tn
Danville, Dr. Haley in Draper, and Dr. Turtle.
Q. Did he live with you after he quit work?
A. All the time.
Q. Stayed with you all the time?
A. Yes, sir.
page 16 ~ Q. From wl1at you saw and observed each clay,
was he totally -and permanently disabled to work
from the time he had quit up until the time of his death 1
A. He sure was, he wasn't able to hold no job on anything
he went at.
Q. Do you know whether he tried to work any f
A. Yes, he tried, but he couldn't do it. He went and triecl
back at the mill, and he couldn't hold tha.t job down, he baa
to quit and come home. l-Ie was down there about three
w·eeks, and when he came home I didn't know him, he had
lost so much. ·That 'vas before we sent him to the sanatorium, that was in December before we sent him to.: the
sanatorium in Ap~il, a.nd then a,fter: he ca.me back frorit. the
Q.
A.
Q.
A.
Q.
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sanatorium we moved to Schoolfield, and in the sunimer he
went up ther-e and got Mr. Guy and 1\tir. Hogg to give him
a little extra gate watching, when the others went out he
'va.tched the gate.
Q. Did he try to do that work¥
A. He tried.
Q. Was he able to do it?
A. H-e went once or twice for three weeks.
Q. Was he able to do it?
A. He broke down at that.
Q.. On account of his physical condition was he able to do
the gate watching work 7
A. No, sir.
Q. Do you know wha.t other kind of work he tried to do
there in the mill, that you spoke of awhile ago?
A. He run cards I think, in number 4.
Q. W a.s he able to do that work on account of his physical
condition?
A. No, he wasn't able, he 'vas trying to get money .to pay a
debt he owed on his car. He owed for his car, and also he
went in debt to a credit store while he was trying
page 17 ~ to pay for his car.
Q. But his regular occupation was electrician.
A. Yes, sir.
Q. And he had to give up that?
A. Yes, sir.
Q. In 1928?
A. Yes, sir.
.
Q. When was it he tried to do something else and couldn't,
what month?
A. When he· went back to the mill, that was, if I ain't mistaken0

0

Judge Clement interrupted and said he thought she had
fully covered that.
·
No cross examination.
The witness,

0

I

DR. W. E. JENNINGS,
being first duly sworn, testified as follows :
DIRECT EXAMINATION.

Mr. S'tiers :
Q. Your name is Dr. W. E. Jennings Y
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A.
Q.
A.
Q.
A.
Q.
A.
losis.
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Yes, sir.
Where do you live?
Danville.
Did you know Robert J. Cole?
Yes, sir.
.
Did you ever treat Mr. Cole for his physical condition!
Yes, sir.
·
When did you first begin treating him?
You mean for the last trouble he had 7
Yes, for his last sickness.
I suppose about July, 1928.
What was he sufferi~g with at that time?
He had pulmonary consumption, pulmonary tubercu-

page 18}

Q. Had he had i~ for sometime, or do you know!
A. I don't think he had had it so very long.
Q. That was in July, 1928?

A. Yes.
Q. Do you know over what period of time you treated
him?
A. Well, I am not ·giving exact dates, he went to .Catawba
after that. I had his sputum examined in August, 1928, and
then he went to·Catawba after that, and I saw him off and on,
but not so often.
Q. Are you satisfied just from what yon saw and observed
Qf him as to whether or not he was permanently and totally
disabled to engage in a gainful occupation from September,
1928, up until the- time of his death Y
A. I think he was.

CROSS EXAMINATION.
~lr.

Harris:
Q. It is a fact, however, that after that time he did work
· in the mill, didn't he?
A. I didn't think he did.
Q. After September, 19287
A. I didn't think he did, I couldn't say absolutely whether
he did or did not.
Q. You just don't know whether he did or did not.
A. No.
Q. If the mill record showed that he did work there and
was paid for it, yon wouldn't have any way to dispute it,
would you?
·
A. I 'vouldn 't try to dispute it.
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The witness,
WILLIE MITCHELJJ,
being nrst duly sworn, testified as follows:
.

i

DIREC~ EXA~i:U~ATION.

1\IIr. Stiers ~
·!
Q. Where do you live 1
A. .Schoolfield·.
Q. Did you I{now Robert J. Cole?
A. Yes, sir.
_pag~ 19 ~
Q. Did you know him in September, 1928?
A. Yes, sir.
Q. What did you see and observe as to his physical condition, Mr. ~Iitchell?
A. Well, in 1928, he come to my home to board with my
mother. He come there along the latter part of May and I
guess he stayed two months. I roomed with him. He worked,
-well, he worked pretty regular, and I would see him taking
a little medicine along occasionally, but I didn't think there
was anything the matter with him, I didn't think it was anything serious. He stayed with us I reckon a couple of months.
Q. That was in ~lay, 1928. Did his condition grow worse
or better~
A. I really don't know.
Q. Do you recall about the time he had to quit work Y
A. Yes, I knew about the time he quit ·work.
Q.. Was he coughing, or what was l1is condition Y
A. Seemed like he had a dry cough, but I thoug·ht it was
from smoking cigarettes. I roomed with him and me and
him slept together.
·
Q. Did he cough very much 1
A. He did in ·the day, I don't know about every night, I
sleep pretty sound.
Q. Is that all you know about him?
A. Yes, sir, that is all I know.
cross examination.

.No

The witness,
WILL MURDOCK,
- ·
being :first duly sworn, testified as follows :

DIRECT EXA~IINATION.
Mr. Stiers:
Q. Your name is Will Murdock f

\

..

Metropolitan Life· Insurance Co. v. Annie L. Cole.

65

A. Yes, sir.
Q. VVhere do you live?
A. 177 Wood Avenue, Schoolfield.
Q. Did you know Robert J. Cole?
page 20 ~ A. Yes, sir.
Q. How long did you know him prior to his
deathY
A. I been knowing him around 10 years.
Q. Did you have occasion to see ·him along in the year
1928?
A. I was on night tim·e and he was on night time, I saw
him every week.
Q. What did you observe as to his physical condition in
1928?
A. Just judging from the looks of him the man wasn't
able to work.
Q. Do you recall when he had to quit work in September,
.
.
19287
A. It was somewhere along the last of September, I couldn't
say what day because I don't know.
Q. What did you observe as to his physical condition at that
time?
A. He had a pretty bad cough, and I was talking- with him
the same week he quit, and he said he had to quit, and I
asked him w-hat the matter was, and he said his health was so
bad he had to quit.
Q. Do you know whether he was able to work· after that T
A. If he was I don't know it.
Q. From what you saw of him was he totally and pernlanently disabled to engage in a g·ainful occupation from September, 1928, up until his death 1
Objection by counsel for defendant, as it is not a question
for the witness to state his opinion.
Objection sustained.

Q. Did you see him after September, 1928?
A. Yes, sir.
Q. How often would you see him?
A. I couldn't recall just exactly how often I saw him, but
.it would be probably every week.
Q. Now, describe to Jiis Honor and the jury what you saw
and observed as to his physical condition?
·page 21 ~ A. He was a delicate looking young· man, anrl. he
had a bad cough.
Q. Did that cough persist up until the time of his death ·1
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A. It did up until the last time I saw him, which was about
two months before he died,, was the last time I saw him.
CROSS EXAMINATION.
·1\{r. Harris :
Q. What department of the mill did you work in T
A. I worked in the card room.
Q. And he worked in the card room T
· A. He worked for Mr. Guy.
Q. And what room did he work in Y
A. All over the lot.
· Q. So, he didn't work in the same room with you T
A. Not in the same room.
Q. Did he work on the outside or inside of the mill?
A. He worked on the inside of the mill, oiled motors nnd
blowed motors at night.
Q. Now, when he went back to work at the mill he worked
in number 4 card room didn't he 7
A. I don't know anything about that part of it.
Q. You just don't know whether he did or not Y
A. No, sir.
·
The witness,
~fRS. 1vlARY BRIGGS,
being _first duly sworn, testified as follows :

DIRIDCT EXAMINATION.
Mr. Stiers:
Q. Where do you live Y
A. Schoolfield.
. Q. Did you know Robert J. ColeY
A. Yes.
page 22 ~ Q. How long had you known him prior to his
~~'

.

A. I knowed him, the :first knowing I had of him has .been
about six years I reckon.
Q. Did you see him in 1928, and if so, how often Y
A. Yes, sir, he boarded with me about two weeks in 1928.
Q. When, what month!
A. I don't know, it was in the fall, I don't know exactly
what month, sometime in the fall, about ·September or October, I don't know which.
Q. Did you see him frequently prior to the time he boarded
with you!
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A. He was sick while he stayed there, he coughed so bad
at night and wouldn't eat anything, and he left my house and
went to his brothers, and I think he stayed there about a
week and a half, and that is the last I knowed of him in Schoolfield.
Q. What did you say7 He was at your house boarding,
what month did you say?
·
·
A. I don't kno'v exactly which, my husband died and I
don't remember much. It was in the fall I know.
· ·
Q. F·an of 1928 t
A. Ye.s, sir.
Q. Do you recall about when he had to quit work in the
mill!
A. No~ he stayed there I think one week after he left my
house, about a week and a half.
·
Q. Talk out so I can hear you.
A. After he left my house he stayed there about a week
and a half, and I think that was the last work he done in
Schoolfield. The next I heard of him he was sick in the sana'.:
torium.
Q. Will you just in your own way describe what you saw
and observed as to his physical.condition while he was there
.at your home 7
·
-· - - · A. Well, I don't know, he coughed so bad and the
page 23 } fellow that was there was after him about getting
something for his cough. He had sweats at night,
·the bed would be wet and the pillow. I knew he was sick,
but I didn't kno'v what was the matter with him, only just
coughing.· He would go to bed about 7 o'clock at night, he
·
·
would be so tired when he got from work.
Q. You said something about the bed being wet with
sweat.
Q. Every morning, he had night sweats.
Q. And that·was in the fall?
A. I know I was after him about working, telling him he
ought to go home until he got better, kept telling him to get
off and go home, and he \Vould tell him too.
Q. I can't hear you.
A. The fellow that boarded with me kept after him why
he didn't go home and take something for his cough.
· Q. Did he quit?·
A. No, he boarded there about two weeks, ·and then ]Jis
. brother moved down there, and he ·boarded with his brother,
and I think he boarded there about a week and a half and then
went home.
·
Q. In other words, he worked about a week and a hal£ after
he left your home, and then had to quit Y
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A. Yes.
Q. Did you see :{lim any more after that?
A. No, I never saw him any more, he was in the bed I think
the next time I saw him.
Q. About how long was that after he left yonr homeY'
A. I don't know.
·
Q. About how longf
,
A. I think it was after he come back from the sanatorium~
the next spring I think it was.
Q. Do you kno'v whether he 'vas confined to I1 is
page .24 ~ bed from then on up to his death, practically ali
·
the time?
A. No, he wasn't in the bed when I saw him, he was up
walking around.
Q. Was he able to 'vork f
. 'A. No, sir.

CROSS EXAMINATION.
Mr. Harris:
Q. As a matter of fact you don "t know whether he went
back to work in the mill, do you f
A. I know he didn't go back to Schoolfield to work any
more.
·
.Q. His mother said he did.
A. Well, I don't know, if she said he did I guess he did.
I don't know anything about it.
,
Q. I say, you don't know whether he did or not.
A. No.

The witness,
I

•

.MISS WIL1\1:0T COLE,
being first duly sworn, testified as follows:
DIRECT EXAMINATION.

Mr. Stiers:
Q. Where do you livef
A. Schoolfield.
Q. You are a sister to Robert J. Colef
A. Yes, sir.
_
· · Q. Did you have occasion to see him in 1928, along in September, 1928?
A. Ye~, sir, I was with him._
Q. iiow often did you $ee him f
•..
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A. I stayed with him on from the time he was taken sick
nntil he died.
Q. Do you recall when he was first taken sick t
· A. Sir?
Q.. When 'vas he first taken sick 1
.
A. His health began to fail him in February of
.page 25 ~ the year 1928.
·
Q. Will you, in your own way, describe to Ifis
Honor and the jury what you saw and observed as to his
physical condition from February, 1928, up until the time of
his death 1
A. From the time he 'vas taken down sick, from February
until he died, I never saw anyone in my life suffer any worse.
He was totally disabled to work in anything he undertaken,
from February on until19Hl when he died. He tried to work,
he tried to do everything that he could to make something,
.but in each undertaking that he tried to do his health prevented hin1 from getting any work at all to do.
Q. In .September, 1928, was it necessary for him to give up
any effort to try to work Y
A. Yes, sir.
Q. What was his condition in September, 19287
A. Well, he had becmne so that he coughed all the time; he
couldn't rest for coughing.
Q. Do you kno:w whether or not he spit up any blood a.t
that time?
.
A. VV ell, I couldn't say for sure whether he ·spit up any
blood at that time or not, but I know he spit up some pretty
soon after that, I suppose it wasn't. so very long after that.
Q. What was his condition in respect to nig·ht sweats along
in September, 19287
A. He sweated, each morning his clothing and bed and all
had to be taken off, his bed had to be changed and also his.
clothing, because he was wet.
Q..Do you know. anything about an obligation that he hau
that he was trying· to pay off at tha~ time 1
Objection on the ground of immateriality.
Sustained.
page 26 ~ Q. From S'eptember, 1928, up until the time of
,
his death, just tell what his condition was, in your
- own way, and hqw he suffered.
A. Well, he suffered with hurtings in his side, and the
doctor said that that was pleurisy c.a.used from his lungs, and
he complained ail the time thru his chest, hurting him, and

-------
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down between his shoulders. He would often get Mama to
come and rub him in anything that she could run him with,
and have her to paint his chest and down each side, and be
would say, ''Mama, maybe that will help some, I am s~ffer
ing so bad", and fro:n1 that his throat became sore, and ·he
·couldn't eat anything because his throat was so sore, it would
put him in such misery, he said he couldn't swaUer~ lie had
.T. ·B. of the throat and lungs and also o.f the stomach, and
I have seen him practically doubled when he tried to eat,
because that pain would be in his stomach so bad· he was
·
practically drawed over double.
. Q. Did he lost weightY
. A. He came down from 145 until he didn't weigh over R5
pounds when he died.
Q. Along in .September, 1928, was he losing weight then J
A. Yes, sir.
. Q. From September, 1928, up until the time of his deatl1
was he able to engage in any occupation for wag-e or profitf
A. ·No, sir, he certainly was not.
Q. Do you recall whether or not he was sent to the sanatorium up at Catawba?
·
A. Yes, sir, he was sent to the sanatorium because Dr.
W. E. Jennings advised him to go.
·CROSS EXAl1INATION.
Mr. Harris:
Q.. Did I understand you to say that J\,fr. Robert Cole was
your brother Y
A. Absolutely, yes, sir.
Q. Where were you living in July, 1930 7
A. I was living at Aiken Summit.
Q. Where was he 7
A. No, excuse me, I will take that back, ~July,
·page 27 } 1930, we were living· in Schoolfield.
.
Q. And he worked at the mill t
A. No, sir, not in 1930 he didn't.
Q. Didn't he work·in the mill the week ending July 5, 1930,
and the week ending July 12, 1930 Y ·
·
A. No, sir.
Q. your mother said he did.
A. In 1930 ~ Only· as an extra gate ·watchman at the gate·1
he worked extra whenever the other watchmen were off, ·they
would let him work in their place at that time.
·
Q.. He did then work Y
. A. Yes, at that time, just extra time.
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, ..Q. Where were you, in December, 1928 t
A. Where ·was IY ·
·
Q. Yes, ma'am.
A. I was at .Aiken Summit.
Q. And your brother was down at SChoolfield working in No.
4 card room, wasn't he 7 Your hrother worked in No. 4 eard
room in.December, 19287 ·
·
A. Yes, sir, give me time to think, let me get it all as straight
as I can, I don't want to tell no story.
RE-DIRECT EX.A}IIINATION.
Mr.· Stiers:
Q. What was the regular occupation of your brother, what
was his regular occupation there in the mill!
A. Electrician.
· Q. I believe 1\:fr. Harris asked you if he didn't work there in
t~e mill in Dec~mber, 1928. Do you know whether he tried
to work and couldn't on account of his physical condition.?
A. He tried, he couldn't, he couldn't hold out at
page 28 ~ it, he had to give it up.
Q. Do you know how long he tried to work there V
A. I don't think it was more than, I will say it was between
three and five weeks~ I don't know just exactly how le>ng.
Q. Did he work regular or not 1
A. No, sir, he couldn't work.
Q. During that time he couldn't work?
A. No, sir.
Q. Was that a different kind of job than his regular jobf
A. Yes, sir. it was something about the cards, in No. 4
-card room, he did some kind of card work there.
Q. Did he have to quit that on account of his healthY
A. Yes, sir.
Q. And he asked you something about July, 1930. He tried
another job there and couldn't hold it didn't ·he?
A. Yes, sir.
Q. What was that?
A. That was watching the gates.
- · Q. Was he able to keep that job on account of his healthY
A. No, sir, he wasn't able to keep it. When he had to stop
watching the gates was when he taken his bed, and he never
got up any more to do any work at all.
Q. How long did he try watching the gates out there?
A. It was I suppose somewhere between three and five
weeks, but it wasn't a regular thing. Just a day now and
then and probably it would be a week or more before he
would. get any more watching.
·

/
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Q. were either one .of those jobs his regular occupati~n y
A. No, sir.
-__
_Th~ witness,
GID COLE,
being first duly .sworn, tes~ified as foiiows:
page 29 ~

·1

DIRECT EXA:rtfiNATION.

l\1r. Stiers:
Q. Are you a brother to Robert J. Col~ f
A. Yes, sir.
Q. Where do you live f
A. In Aiken Summit.
· Q. Did you come in contact with your brother frequently
in 19287
A. I sa'v him regular, just a few days I missed seeing him
in 1928.
Q. Will you explain what you saw and observed as to his
physical condition Y- ·
A. His health began to giv:e doWn in February and. k~pt ·
. getting worse, and he got to the place where he tried to work
and couldn't work.
Q. llow did he complain 1
A. He was coughing all the time and there 'vas no way he
could get any rest. He just couldn't rest. He would go
home from work and lay down, said he won't able to sit up,
he had to just law down.
·Q. At that time did he live in the home with you Y
A. I was living about· 100 or 2 yards from Mama, lived
right down there close to Mama's house.
·Q. Did he have night sweats~
A. Yes, sir.
Q.. Complain of pains f
A. Yes, sir, he suffered thru his cl1est.
Q. In September, 1928, what, if' anything happened to him f
.A. In ·S'eptember, 1928~ was the last work, the 28th of. Sep. tember he give out and wasn't able to do any more· work.
. Q. What 'vas his- condition at that timeT·
·
A. He just' got to, the place where he couldn't go at all ..
Q. Do ·you .kno'v whether he spit up any blood-Y
.
.
. A. Yes, sir, he spit up some blood along at tl1at
..·
·page 30 } time.
. ·
. -.
Q. From September, 1928, up until the time ·of
·his· death, explain what you sa'v as to his conditic;n;t:.- : _·..
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A. Well, in that time· he got in a right bad shape, he was
coughing and spitting- up blood, and during the time of it,
he quit there in September, 1928, he got in such bad shape
that the 13th of April they carried him to Catawba, Dr. J·ennings advised him to go to Catawba.
Q. Then he stayed there a little while f
A. He stayed there about eight weeks.
Q. And then brought him back homeY
A. Yes, sir.
Q. What was his condition 1
A. The doctor told him that he would be just as well off
at home, that he would never be any better, he would never
be able to do anything else.
Q. Was he pern1anently and totally disabled from September, 1928, up until the time of his death, unable to engage in any gainful occupation T
A. He was totally disabled, he couldn't hold out at anything he started, there was no way he could do anything at
all, he kept getting worse all the time up until his death.
- Q. Do you recall when he died¥
A. He cUed February 19, 1931.
CROSS EXA1\{INATION.

1\1:r. Harris :
Q. Where do you live?
A. Live down at Aiken Summit.
Q. "'\Vhat do you do 1
A. Farm.
·
Q. You have been farming all the time during this pe;_
riod1
A. Yes.
Q. You didn't work in the mill at Schoolfield~
page 31 ~ A. I worked there about a year.
Q. When was that?
A. I went there in November, 1928, and stayed there until December, 1929.
Q. Your brother worked in No. 4 card room in 1928 didn't
he?
A. Yes, sir.
Q. Now, up until September, 1928, he worked I believe as
an electrical helper, oiled motors or something of that sortf
A. Yes, sir.
Q. He wasn't an electrician was he T
A. He was on the job with them.
Q. What did he actually do?
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A. He worked with Mr. Gtiy, :fixing the wires and anything
that needed fixing, helped about the motors .
. Q. And oiled the .machinery, ~tc.
A. I don't know about the machinery. He was working as
an electrician at that time.
Q. Theri he stopped that work in September, 1928 Y
A. Yes, sir.
Q. Then later on, in December, 1928, he worked in No. 4
card room. What did he do then 1
A. He was lapping cards.
Q. Then later on, in July, 1930, he worked for a while as
watchman?
A. He worked a day or two as watchman, he tried to work,
and couldn't hold out.
Q. He worked considerably more than a day or two didn't
he?
A. Just a day or two, just as an extra watchman.
· Q. Where were you at that tirne?
A. I was living up here at home.
Q. Yon don't know how many days he worked,
page 32 } of your own knowledge Y
A. He told me it was a very few.
Q. But you don't know what he meant by a very few.
A. No, ·r don't know ho'v inany days it was.
RE-DIRECT

EXA~IINATION.

Mr. Stiers:
Q. In December, 1928, you say he tried to work in the card
roomf
A. Yes, sir, he tried to work in No. 4 card room, he was
boarding with me in 1928, and he stayed there with me about
two weeks, and I telephoned to l\1:r. Kizer. He come home on
Friday night and taken his bed, and he said he wanted to
go back Saturday morning, but he wasn't able, and I phoned
to Mr. Kizer on Saturday, and also Monday, that he wasn't
able to work, and he stayed there a few days, and then corne
home.
Q. Do you recall how many days he worked in September.
.
1928?
A. Three or four weeks I think.
Q. Was he able to work regular Y
A. No, sir, he was not.
Q. What was his condition?
A. Well, he just got so weak, and just coughing and spitting up blood, that he couldn't go. He would come in my
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house there, ·and lots of times he wouldn't eat· any supper
because he felt so bad, and coughing so there wouldn't be no
rest for him, and he would go to bed when he got from work.
Q. Was that his regular occupation that he was trying to
(lot
·
Objection.
S'ustained.
Q. In July, 1930, you say he tried to help gate watch there
at the millf
_ A~ As an extra watchman, trying to watch at the gates.
Q. Was l1e able to do that work Y
A. No, sir, he told me, I saw him during the time, he was
in bed most of the time, said he tried to work as a -watchman,
and said he couldn't hold that job.
page 33} Q. Do you know how long he worked there!
A. I don't know exactly how many days itwas,
it was just a few days.

Plaintiff rests.
The witness,
BLAIR I-IASI\IN.S,
·being ·called by defendant, and duly sworn, testified as fol·
lows:
DIRECT EXAMINATION.

Mr. Harris:
Q. Your name is Blair ·Haskins?
A. Yes, sir.
Q. Are you the paymaster of the Da.n River division of the
Riverside & Dan River Cotton Mills?
A. I am.
Q. As such do you have charge of and do you keep the rec...
_ords showing the time and compensation that -various em-ployees of the mill get Y
A. Yes, sir.
Q. I hand you what purports to be your original record
which shows the time that Mr. Robert J. ·Cole made in this
mill. I am only interested so far as I am concerned beginning about 1928. Is this the sheet that shows his earnings
beginning January 7, 1928 Y
A. Yes.
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Q. For what period doe~ that sheet show Robert J. Cole's
earningsf
.
A. Beginning January 7, 1928, thru October 6, 1928, almost
continuously. ·
·
Q. Does it show that he worked continuously during that
period?
A. There was a break from Ma.y 19th to June ·9th.
Q. With that exception he worked continuously between
those dates?
A. Yes, sir:
Q. Take the month of Se1Jtember if you will, and tell 1ne
what was the maximum earning during any ·weekly period for
.
the month of September, 1928 f
page 34 ~ A. $18.60.
Q. Now, 1\ir. Haskins, I show you what pul~
ports to. be the sheet for December, 1928. ·Is that also your
original record which shows Robert J. Cole for that period T
A. Yes.
Q. What does that show that he worked?"
A. Shows he worked a part of three weeks in J?ecember.
Q. Of 19281
.
A. Yes, sir.
Q"' What was the maximum earning for any weelr during
that period that he workedY
A. $19.06.
Q. Then, as I understand you, your records show that for
at least one week in December he made a higher earning than
he did for any week in September, 1928Y.
A. That is true.
Q. I show you your record for Rol1ert J ..Cole for the year
1930. Does it sho'v he worked in the n1ill in 1930; if so, what
monthf
. A. Our record shows he worked in July, 1930.
Q. And how much did he make f
A .. $26.73.
Q. In the month of July, 1930 f
A. Yes, sir.
.
· Q. How long, under the terms of this group policy, and
the certificates issued, did a person have to be ip the employ
of the mill before his insurance became effective?
A. _One year.
·
·
Q. Was the insurance at any time effective if a person was
not in the employ of the mill? For example: The contention
here is that this man worked up to, as shown by your record,
up to October 3, 1928, and that then he quit w:ork.
page 35 ~ What 'vould happen to his insurance- when he
quitf

I

•
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A. It would be cancelled.
Q. Now, then, if he came back to work, for what period
would he have to work before his insurance would again become effective?
A. One year.
CROSS EXA1\£INATION.
Mr. Stiers:
Q. No,v, in 1928, the last work he did was the week ending
September 29th, before he quit, 'vasn 't it?
A. I don't know.
Q. That is 'vhat it shows isn't it?
A. State your question.
Q. The week ending September 29, 1928, that was when he
quit?
A. The record shows he worked a part of the week ending
October 6, 1928.
Q. And be earned what-$3.15-the week ending October 6,
1928? That is what your record shows, isn't it?
A. The record shows week ending October 6, $R15, yes,
sir.
Q. What occupation was he in 1 Electrician wasn't he~
A. At that time he was in the electrical department.
Q. And then he came back and tried to work in December,
1928, didn't he ?
A. I don't know about his trying to 'vork.
Q. He didn't do any .work from the week ending October
6, 1928, until the week ending December 1, 1928, did he, ac-cording to your records?
A. According to the record he did not.
Q. This was a different kind of job that he tried, wasn't
it?
A. This work is different from that work.
Q. And then he can1e back in July, 1930, and tried another
kind of job didn't he?
pag·e 36 ~ A. I don't know about the trying, 1\fr. Stiers, I
c.an 't answer that question.
Q. He went to work on another kind of job.
A. Yes, sir.
Q. And he worked a part of two weeks on anQther kind of
job, wasn't it f
A. Yes, sir.
Q. And he didn't work any at all after that did he?
- A. No, sir.
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EXHIBIT COLE ·#1
METROPOLITAN LIFE INSURANCE COMPANY
A Mutual Life
Insurance Company

Incorporated by
the State of N8\v York

Serial No. 22715-D
THIS IS TO CERTIFY .
that under and subject to the terms and conditions of Group
Policy No. 726G Robert J. Cole, an employee of Riverside & Dan
River Cotton Mills, Inc. (herein called the employer), is insured
for five hundred dollars.
If death occur while the e~ployee is in the employ of the employ~r and while said Group Policy is in force, the amount of
insurance in force thereunder on said employee will be paid to
Annie L. Cole, Beneficiary.
The right to change the beneficiary is reserved. Should the
beneficiary die before the employee named [illegible], such beneficiary shall vest in such employee, subject to the provisions of
said Group Policy.
During the continuous employment of the employee by the
employer, the amount of insurance shall, as provided in the said
Policy, be increased $100 on the 23rd day of each December
until the maximum amount of fifteen hundred dollars has been
reached, the amount thereafter remaining fixed.
PRIVILEGE OF CONTINUANCE
In case of the termination of the employment for any reason
whatsoever, the employee shall be entitled to have issued to him
by the Metropolitan Life Insurance Company, without evidence
· of insurability, and upon application made to that Company
with~ thirty-one days after such termination, and upon the
payment of the premium applicable to the class of risk to which he
belongs and to the form and amount of the Policy at his then
attained age (nearest birthday), a Policy of life insurance in any
one of -the forms customarily issued by such Company, except
Term Insurance, in an amount equal to the amount of his protection under the Group Insurance Policy at the time of such.
termination.
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HALEY FISKE, President.
New York,' March 23, 1925.
Form 1801B Certificate
May, 1924
Printed in U. S. A.
TO OUR EMPLOYEES:
An opportunity has been presented to your Company by means
of which we feel a real SERVICE can be rendered both you and
your families by providing you with the benefits of Life Insurance
under a plan which offers unusual advantages. We have accordingly purchased from the Metropolitan Life Insurance Company of New York; a Group Policy covering the life of every
member of our organization who is entitled to be insured according to the schedule on the opposite page and, under this policy
it will be seen that provision is made for the relief of those dependent upon you at a time when they may need it most.
To participate in the benefits thus provided it is only necessary to be in the employ of this Company, neither age nor condition of health debarring any of our employees from sharing
in this insurance; further, to safeguard the rights of your beneficiary, this Certificate cannot be assigned or transferred.
In effecting this arrangement, your Company is actuated entireby by the desire to show the value of true co-operation, and
we do not wish you to regard this insurance as a gift, or yourselves as objects of charity; we expect you to pay for it by givi1;1g
us ~re.ater loyalty and co-operation, by working to prevent unnecessary waste, and by making your services with us continuous and permanent, all in the true spirit of our Industrial
·Democracy.
Experience has proven that the employee who is frequently
shifting from one employer to another accomplishes very little
for any employer and even less for himself; therefore, we recognize
and reward .accordingly our employees whose service is continuous by increasin~ the amount of insurance for each additional
year of service up to the maximum shown.
The amount of insurance awarded you is in accordance with
the term of service you have rendered and is shown on the face
of this Certificate; accordingly, hereafter employees now insured
for less than the $1,&00 maximum will be awarded at the termination of each year of service an increase of $100 until the $1,500
maximum is reached, all as shown in the schedule.
In the event of your death from any cause (at any time or
place), while you are in the service of this company and during
the continuance of your insurance, the amount of insurance then
in force upon your life will be payable to your beneficiary.

-------------,----
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ShoUld you become totally and permanently disabled before
reaching the age qf sixty years, the amount of insurance then in
fore¢ upon your life will be paid to YOU upon request of this
Company in instalments, subject to the terms and conditions of
our Group Policy.
It is our hope and finn belief that you will, each one, show
your appreciation of this voluntary act on the part of yotir Company in thus providing this additio~al compensation for your
loyalty and co-operation, and that by the continuance of this
loyal co-operation you will in turn enable us to continue this in. surance for you from year to year.
With all good wishes, we are;
Sincerely your friends,
RIVERSIDE
& ·nAN RIVER COTTON MILLS, INC.,
.
.
.
By. H. R. FITZGERALD, President and Treasurer.
PLAN OF INSURANCE
. Each employee, upon the completion of 12 months of con. tinuous service, is insured, under the policy referred to in the
foregoing Certificate, for Five Hundred Dollars, provided he is
actively at work. This amount will be increased on each anni. versary of employment, so that each employee will be insured
. for the amount corresponding to his length of employment in
accordance with the following schedule:
Those employed for one year and not
more than two years. . . . . . . . . . . . . . . . $500. 00
Those e~ployed for two years and not
more than three years. . . . . . . . . . . . . . .
600. 00
Those employed for three years and not
more t~an four years ...... .- . . . . . . . . .
700. 00
rhose employed for four years and not
800.00
more than five years................
Th9se employed for five· years and not
. more than six years. . . . . . . . . . . . . . . . .
900. 00
Those employed for six years and not
more than seven years .... ~ . . . . . . . . . 1, 000. 00
Those employed for seven years and not
more than eight years. . . . . . . . . . . . . . . 1 , 100 ..00
Those employed for eight years and not
more than nine years. . . . . . . . . . . . . . . . I , 200. 00
Those employed for nine years and not
~ore than ten years . . . , . . . . . . . . . . . • 1 , 300. 00
. Those ·employed f<;>r ten y~ars and not
more th~n eleven years. . . . . . . . . . . . . . 1,400. 00
Tho8e . employed for eleven years· and
more ............. -.................. · 1, 500. 00. Maximum
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The insurance for those beginning with less tban the maximum
of $1,500.00 will be automatically increased for each additional
year of their employment by $100.00 until said maximum is
reac~ed.

NEW EMPLOYEES ELIGIBLE
New employees will be insured in accordance with the above
plan upon the completion of twelve months of continuous service.
COST
The entire cost of this insurance is to be borne by the Riverside & Dan River Cotton Mills, Inc.
BENEFICIARIES
The beneficiary may be changed from time to time, such change
to take effect upon receipt by the Metropolitan Life 'Insurance·
Company of due application for such change, and upon endorsement by the Insurance Company covering the change on the em·ployee's Certificate.. Should any beneficiary die before the insured, the interest of such beneficiary shall vest in the insured.
To the Beneficiary: It is not necessary to employ an attorney
to collect the proceeds of the Group Insurance referred to in this
Certificate or to secure any of the benefits of such Group In...
surance.
DISABILITY

B~NEFITS

Any employee insured under this plan who shall become wholly
and permanently disabled while in our employ before reaching
the age of 60, either by accidental injury or disease, and is thereby
permanently, continuously and wholly prevented from pursuing
any and all gainful occupation, will be regarded as a claimant by
the Metropolitan Life Insurance Company. Six months after
the receipt of due proof of such disablement the Insurance Company will begin making payments of the amount of insurance
under any one of the following plans at the option of the person
insured:
Sixty monthly instalments at the rate of $18.00 per thousand
dollars of insurance.
Five annual instalments at the rate of $214.00 per thousand
dollars of insurance.
Ten annual instalments at the rate of $116.18 per thousand
dollars of insurance.
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Fifteen annual instalments at the rate of $83.90 per thousand
·
dollars of insurance.
Twenty annual instalments at the rate of $67.98 per thousand
dollars of insurance.
In the event of the death of the insured durin.g the period of
otal permanent disability, any instalments remaining unpaid
hall be payable to the designated beneficiary.

r

NON-ASSIGNABLE

No assignment by any employee of his insurance under the
Policy shall be valid.
March, 1929.
REGISTER OF CHANGE OF BENEFICIARY

Note.-Entries in this Register are to be made only by the
·Metropolitan Life Insurance Company at its Home Office in
New York. No other entries will be recognized.
Date Endorsed

Beneficiary

METROPOLITAN LIFE INSURANCE COMPANY
Incorporated by the State of New York
A Mutual Life Insurance Company
1 Madison Avenue, New York
To
ROBERT J. COLE
An Employee of

· RIVERSIDE & DAN RIVER COTTON MILLS, INC.,
Of Danville, Va.
THIS CERTIFICATE IS VALUABLE TO YOU, AND YOU
SHOULD KEEP IT IN A VERY SAFE PLACE.

Metr~politan
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EXHIBIT COLE #2
GROUP ONE YEAR RENEWABLE TERM POLICY
Annual Distribution of Surplus when Accrued
Amount of Insurance as per Register
Premium Rate as per Schedule
METROPOLITAN LIFE INSURANCE COMPANY
(Hereinafter called the Company)
Incorporated by the State of New York
A Mutual Life Insurance Company
No . 7260
·PERSONS INSURED

Hereby Insures the lives of those Employees of Riverside & Dan
River Cotton Mills, Inc. · (hereinafter called the Employer)
actually working on the effective date of this policy; and hereby
agrees to insure Employees then absent, after return to· work in
good health, and new Employees; provided, however, that 41.
no case shall any Employee be insured hereunder unless and until
he has completed an aggregate period of service of three months.
The amount of insurance as to each Employee insured hereunder
shall be in the amounts prescribed in relation to the respective
periods of service of the several employees as set forth in the
application for this Policy, a photographic copy of which applic·ation is attached hereto and made a part hereof (not in any case
exceeding, however, fifteen hundred dollars).
INSURANCE: WHEN AND. HOW PAYABLE

And the Company hereby promises, upon receipt at its Home
Office in the City of New York, within one year from the date
hereof, or within one year from the date of any renewal hereof,
of due proof of the death of any such Employee while insured
hereunder, to pay at such Home Office to the beneficiary as
designated by the Employee, the amount for which such Employee
is hereby insured in accordance with the above provisions and
as set forth in the Register hereinafter described.
MONTHLY PREMIUM
Based upon the Initial Schedule of Monthly Premiums on
page three hereof, the Monthly Premium at date of issue averages
ninety-one cents for each $1,000 of insurance, and, for the ensuing
eleven months, Monthly Premiums per $1,000 for all Employees
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insured or becoming insured hereunder shall, irrespective of age,
be at such average rate. If this Policy is renewed in the manner
and_ under the terms herein provided either the Employer or the
Company may require a recomputation of the average Monthly
Premium per $1,000 of insurance at the .rate then applicable and
such recomputed average 1.\fonthly Premium per $1,000 of insurance shall, irrespecti.ve of age 1 be charged hereunder for the
twelve months of the first renewal year and thereafter until again
so recomputed upon any anniversary hereof,. upon request of
either the Company or the Employer.
PREMIUM PAYl\1ENT
All premiums are payable on the first day of each month at the
Home Office of the Company or to an Agent of the Company, on
or before date due, in exchange for an official receipt signed by
either the President, Vice-President, Secretary or Actuary of the
Company and countersigned by an authorized Agent of the Company. The payment of any premium shall not maintain the
·insurance under this Policy in force beyond the date when the
next premium becomes payable, except as provided in the next
paragraph.
'GRACE PERIOD
A grace of thirty-one days shall be granted to the Employer
for the payment of every premium after the first, during which
· period the insurance shall continue in force.
UNPAID PREMIUMS AT TIME OF DEATH
In the event of the death of any Employee insured hereunder,
any unpaid premiums for the insurance on such Employee up
to the next anniversary of the date when iQsumnce on such
Employee took effect, shall be payable to the Company by the
Employer.

. RENEWAL PRIVILEGE
The Employer may, on due notice to the Company at each
succeeding anniversary hereof, renew this Policy for the term of
one year, conditioned upon the payment of the Monthly Premiums, computed in the manner as above· set forth and based
upon such schedule of Monthly Premiums as. may then be de·
termined by the Company.
No Agent is authorized to waive forfeitures or to make, modify .
or discharge contracts, or to extend the time for paying a premium.
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The Provisions and Benefits printed or written by the Company on the following pages are a part of this Policy as fully as if
recited over the signatures hereto affixed.
In Witness Whereof, the Metropolitan Life Insurance Company
has caused this Policy to be executed this First day of January,
1920.
HALEY FISKE, President.
TRUE COPY
· Forni 791G
Group One Year Renewable Term Policy-PartiCipatingWith Total and Permanent Disability Provision
(Waiver. of Premiums and Instalme1:1t Settlements)
PROVISIONS AND BENEFITS
1. Register.-A Register shall be kept by the Company at its
Home Office and shall show the nan1es of the Employees insured
hereunder, and the amount of insurance on each of such Employees. Copy of said Register at the date of this Policy is supplied herewith and made part hereof, and copies of entries in
said Register subsequent to said date will be furnished by the
Company to the Employer and will become a p'art hereof.
2. I nsU;rance ·to be Discontinued.-The Employer agrees to report to the Company in'writing, as promptly a$ practicable after
the 21st day of each calendar month, the names of all persons
ceasing to be in its employment since the 21st day of the preceding calendar month and upon whom insurance hereunder is to
be discontinued, together with the date when each such person
left said employment and the insurance hereunder was discontinued. The unearned premium returnable on account of
· discontinuance of insurance on any Employee shall be one-half
the average· monthly premium ·payable for such Employee for
the particular month during which the employtnent of such Em. ployee was discontinued.
·
3. Change in Amount of Insu.rance.-The amount of insurance
on any. Employee insured hereunder shall be automatically increased or decreased in accordance with the provisions of this
Policy. The premium covering the .net increase or decrease in
the amount of the insurance for the month when any such change
takes place shall be one-half the average monthly premium payable for an amount of insurance equal to such increase or decrease, irrespective of the date when the change becomes effective,
with monthly premium payable thereafter as herein set forth.
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4. Insurance of New Employees.-Each new Employee of the
Employer shall be insured hereunder on the basis upon which the
insurance on the· Employees was originally granted, such insurance to take effect as and from three months [changed by
endorsement to be one year] from the time such new Employee
enters the employment of the Employer and begins work. The
Employer agrees to·report to the Company in writing, as promptly
as practicable after the 21st day of each calendar month, the
names of the new Employees becoming eligible for this insurance
since tbe 21st day of the preceding calendar month; together
with the dates when each such Employee began work and when
his insurance became effective.
The name of each such new Employee so reported shall be
entered by the Cqmpany in said Register as of the date upon
which the insurance of such Employee is to take effect.
For the insurance on each new Employee so reported and entered on the Register, a premium of one-half the ave~age monthly
premium shall be paid for the particular month within which said
Employee becomes insured, irrespective of the day of the month
on which such Employee's insurance began, with monthly premium payable thereafter as herein set forth.
5. Change of Beneficiary.-Any Employee while insured hereunder may, from time to time, change the be1;1eficiary by filing
written notice thereof at the Home Office of the Company, ac~
companied by the Certificate covering the insurance hereunder
on such Employee. Such change shall take effect upon endorsement covering the change. by the Company on such Certificate,
and not before. In case of the death of any individual named as
beneficiary, the interest of such beneficiary shall vest in the Employee by whom such beneficiary was nominated. No assignment by any Employee of the insurance under this Policy shall
be valid.
6. Certificate of Insurance.-The Company will issue to the
Employer for delivery to each Employee insured hereunder an
individual Certificate showing the insurance protection to which
such Employee is entitled, the beneficiary to whom payable, together with a statement that in case of the termination of the
employment with the Employer, for any cause whatsoever, such
Employee shall be entitled to have issued to him by the Company, without further evidence of insurability, and·upon applica- tion to the Company within thirty-one days after such termination of employment and upon payment of the premium then
applicable to the class of risk to which he belongs and to the form
and amount of t\le policy at his attained age (nearest birthday), a
policy of life insurance in any of the forms customarily issued by
the Company, except Term insurance, in an amount equal to
the amount of his protection under this Policy at the time of
termination. Upon termination of active employment, the in-
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surance of any discontinued Employee under this Policy automatically and immediately terminates and the Company shall be
· released from any further liability of any kind on account of such
person unless an individual policy is issued in accordance with the
above provision. Re-employment will be classed as new employment in accordance with paragraph 4 hereof. and will be subject to the issuance of a new Certificate.
7. Total and Permanent Disability Benefits.-Qn receipt by the
Company at its Home Office of due proof that any Employee insured hereunder has become wholly and permanently disabled
by accidental injury or disease, before attaining the age of sixty
years, so that he is and will be permanently, continuously and
wholly prevented thereby from performing any work for compensation or profit, the Company will waive the payment of each
premium applicable to the insurance on the life of such disabled
Employee that may become payable thereafter under this Policy
during such disability, and, in addition to such waiver, will pay
to such Employee during such disability, in full settlement of all
obligations hereunder pertaining to such Employee, and in lieu
of the payment of insurance as herein provided such monthly
or yearly instalments as may be selected by such Employee by
written notice to the Company at its Home Office ·on the fol-lowing basis, to wit:
On basis of $1,000 of insurance either
Sixty monthly inst~lments of $ 18.00, or
Twenty annual
"
"
67. 98, or
"
"
u
83.90, or
Fifteen
Ten
"
"
cc 116.18, or
"
"
" 214.00,
Five
the first instalment to be paid six months after receipt of due proof
of total and permanent disability. If the Employee dies during
the period of total permanent disability, any instalments remaining unpaid shall be payable as they become due to the beneficiary nominated by such Employee, and such beneficiary shall
have the -right to commute such remaining payments into one
sum on the basis of interest compounded at the· rate of three and
one-half per centum per annum. This provision is granted without additional cost to the Employer.
Notwithstanding that proof of total and permanent disability
may have been accepted by the Company as satisfactory, the
Employee shall, at any time on demand from the-Company, furnish due proof of the continuance of such disability, and, in case
of his failure so to do, the said Employee shall be deemed to have
recovered from such state of disability. In the event that the
· said Employee recovers from such state of disability before all
the instalments hereinbefore mentioned have been paid, or fails
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·on demand to' furnish due proof of the continuance of such disability' ,• an· further waiver of premiums and payment of. instal.ments on acco.unt of. such Employee shall cease. Insurance on.
the life ofsuch Employee shall then be revived, but be limited in
··amount to the commuted value, on said interest basis, of. the in:...
·stalments remaining unpaid on account of such Employee at the
time of such recovery.
·
. Without prejudice to any other cause of disability, the entire
· and irrevocable loss. of the sight of both eyes, or the severance o£
both hands above the wrists, or of both feet above the ankles,
or one entire hand and one entire foot, will constitute total and
permanent disability within the meaning of this provision.
8. Incontestability.-The Policy, as herein defined, the application of the Employer, and the individual applications, _if any, o£
the Employees, copies of which are hereto attached, constitute
the entire contract between the parties and, except for non-payment of premiums, shall be incontestable ·as to insurance in force
at the date hereof, after one year from the date of issue of this
. original contract, .and as to insuran~e on any new entrant, after
one year from the date when such insurance takes effect as herein provided.
.
.
· All statements made by the Employer, or .by any of the Insured, shall, in the absence of fraud, be deemed representations
and not warranties, and no such statement shall avoid any payment under this Policy or be used in. defense of a claim hereunder
unless it ~ contained in a written application for the insu1·ance
and a copy of such application is securely attached to this Policy
when issued, or delivered to the Employer to be so· attached.
9. Participation.-This Policy is a participating contract and
the Company will annually ascertain and apportion any divisible
. surplus accruing hereon. Any such divisible surplus shall be
paid in .cash to the Employer..
10. Modes of Settlement.~Upon the death of any Employee in. sured hereunder, the amount payable will, on request of the Employer, be withheld by the Company and paid out in the manner
below instead of in one sum:
Option 1. By the payment of equal .monthly instalments
covering a period of two .years, the amount of each instalment
being $42.76 per $1,000 of insurance payable.
·
. .Option 2. By the p~yment of equal weekly instahnents over
a period of one year, the amount of each weekly instalment being
$19.40 per $1,000 of insurance payable.
If .the beneficiary shall die before all instalments shall have
been paid linder the option selected, the unpaid instalments will
be commuted at the rate .of three and one-half per centum per
annum compound interest and paid in one sum to the executors,
administrators or assigns of such beneficiary.
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The sums payable under the foregoing options are based upon
an assumed interest earning of three· and one-half per centum,
but if in any year the Company shall declare for that year,
upon funds held by it under such options, a greater interest rate
than three and one-half per centum, the final sum payable under
eith.~r .option shall be increased .by payment of such excess interest as may be then declared.
· - .
11. Reserve.-The Reserve for which funds are to be held
upon this Policy shall be computed upon the American Men
Experience ~Iortality Table with interest at three and one-half
per centum per annum.
12•. -Age.-In .the event of the misstatement of age of any
Employee there shall be an equitable adjustment of the premium.

\6

•
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INITIAL SCHEDULE
OF MONTHLY PREMIUMS PER $1,000 OF INSuRANCE
Attained
Age
Nearest
Birthday

Premium

Attained
Age
Nearest
Birthday

Premium

Attained
Age
Nearest
Birthday

Premium

Attained
Age
Nearest
Birthday

16
17
18
19

.50
.50
.51
.52
.53

30
31
32
33
34

.59
.59
.60
.60
.61

45
46
47
48
49

.92
.97
1.04
1.10
1.18

60
61
62
63
64

20
21
22
23
24

.54
.55
.56
.56
.57

35
36
37
38
39

.62
.64
.65
.67
.69

50
51
52
53
54

1.26
1.35
1.45
1.56
1.69

25
26
27
28
29

.58
.58
.58
.59
.59

40
41
42
43

. 72
.75
.79
.82
.87

55
56
57
58
59

1.82 .
1.96
2.12
2.29
2.48

44

Premium

2.69
2.91
3.15
3.41
3.69

a0
d

~
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Number 726G.
METROPOLITAN LIFE INSURANCE COMPANY
Incorporated by the ·State of New York
A Mutual Life Insurance Company
1 Madison Avenue
New York
Annual Distribution of Surplus as Accrued and Apportioned
GROUP
ONE YEAR RENEWABLE TERM
. POLICY
With Total and Permanent Disability Provision
(Waiv~r of Premiums and Instalment Settlements)
Insurance on the Lives of
Employees of
RIVERSIDE & DAN RIVER COTTON MILLS
Danville, Virginia
Initial Monthly Premium . . .... $ 3, 823. 83
Initial Number of Lives........
4,375
Total Initial Insurance . . ...... $4, 202, 000.
791G. 9-19.
Printed in U. S. A.
.Mr. Harris : The defendant desires to interpose a demurrer
to the evidence upon the ground that the ev:idence shows that
the policy was not in force or effect at the time of the death
of Mr. Cole. The only theory upon which it could be in effect was that it was continued in effect by reason of the provision of section 7, which reads that the company will waive
the payment of premium and continue the policy in force if
_while in the employ of the company the insured by reason of
disease or accidental injury becomes wholly and permanently
disabled so that he is, and will be permanently, continuously,
and wholly prevented thereby from performing any work
for compensation or profit.
The ground of the demurrer is that the evidence conclusively shows, without conflict, that after September, 1928,
the time that it is contended the insured became ill, thereafter he did actually perform seryices for profit. W ~ ask
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leave to file with the court the written testimony as a part
of this demurrer.
The court instructed the jury to write up a verdict giving
judgment for $800.00 in favor of plaintiff, subject to the
court's ruling on the demurrer to the evidence.
· Mr. Stiers was granted leave to withdraw the policy from
the evidence for the purpose of using it for his brief.''
DEJ\£URRER.
''And said defendant says the matter aforesaid so introduced and shown in evidence to the jury, by the plaintiff, is
not sufficient· in la:w to ·maintain the said issue on the part
of the plaintiff, and that it, the said defendant, is
page 37 ~ .D;ot bound by the law of the land to ~nswer the
.same; wherefore, for 'vant of sufficient matter in
that behalf to the said jury shown in evidence the said defendant prays judgment and that the jury aforesaid may be
discharged from giving any verdict upon_ the said issue, and
that the said plaintiff may be barred from having or maintaining her aforesaid action against it, and for grounds of
its said demurrer to the evidence, the defendant states in
writing:
''That the evidence shows that the policy was not in force
or effect at the tim·e of the death of Mr. Cole. _The only
theory upon which it could be in effect was that it was continued in effect by rea.son.of the provision of Section 7, which
reads that the· company will waive the payment of premium
and continue the pol~cy in ~orce. if while _in the employ of the
·company the insured by reason of disease or accidental injury beco~es wholly and permanently disabled so that he is,
and will be perll)a.nently, continuously, and wholly prevented
.. thereby from perfor¢ng a~y work for compensation or
p:r;ofit.
·
_
''The ground of the demurrer is that the evidence con.elusively shows, without conflict, that after September, 1928,
-the time that it is contended the insured became ill, thereafter he did actually perform services for profit.
GRASTY CREWS,
.
}:IARRIS, HARVEY & BROWN, ·Attorneys for Defenda:p.t.
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.,,JOINDER IN DE·MURRER TO E:VIDENCE.
''And the plaintiff says that the matters aforesaid, to the
jurors in form aforesaid, shown in evidence, are sufficient in
law to maintain the issue joined on the part of the plaintiff. Wherefore, for as much as the said defendant has given
no answer to the same, the said plaintiff demands judgment,
and the jury be discharged, and that the defendpage 38 ~ ant be convicted; etc.

P. T. STIERS,
Attorney for Plaintiff.''
Whereupon, on the 13th day of April, 1933, the following
order was entered:

ORDERS.
''This· day came the parties by their attorneys, and the defendant plead general issue and filed its .grounds of defense
and issue being joined, thereupon came a jury, to-wit: C. H.
Brodie, J. B. Harris, J. vV. Koger, J. R. Wade, P. G. Wright,
E. J. Davis, Jr., and E. L. Davis, who were sworn well and
truly~ to try the_ issue joined, and hearing the evidence the
said defendant. says the evidence is not sufficient in law to
entitle the plaintiff. to recover against the defendant, and
file g-rounds thereof in writing, and the plaintiff joining in
said demurrer, the jury 'vas instructed to ascertain what
damages,'If any, .the plaintiff has sustained by reason of the
1natter complained of in her notice in case judgment shall
be given for the plaintiff upon the. said demurrer, and having
retired to their room to consult of a verdict after a time
ret~rned into court, and upon their oaths do say "We the
jury find for the plaintiff and fix her damages at $800.00 subject to the opinion of the court on the demurrer to the eviden~e". And the questions of law arising upon t~e demurrer
aforesaid being fully argued, the court not being fully advised of its judgment thereon takes time to consider thereof,
and by consent of parties, this cause is submitted to the judge
of this court for such decision, order or judgment in vacation as might be made in term time.''
And on another day, to-,vit, on the 12th day of July, 1933,
the following order was entered:
''This day again came the parties by their attorneys, and the court having fully considered the qnes-
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tions of law arising- upon the demurrer to the evidence,
entered at the last term of this court, doth overrule the same.
"It is therefore considered by the court that the plaintiff
recover of the defendant the sum of $ROO.OO, with interest
thereon from the 12th day of July, 1933, and her costs by her
about her suit in this behalf expended, and the defendant by
counsel signifying its intention of applying to the Supreme
Court of Appeals for a writ of -error from the judgment of
this court, the judg1nent of this court is to be suspended for
60 days from the rising of this court, upon the defen~ant, or
someone for it, entering· into a suspending bond in the penalty of $800.00 conditioned according to law, with surety ap··
proved by the clerk of this court within 10 days from the rising of-this court."
·State of Virginia,
County of ;Henry, to-wit:

I, T. C. Matthews, Clerk of. the Circuit ·Court of Henry
County, Virginia, do hereby certify that the foregoing is a
true and correct transcript of the record in the case of Annie
L. Cole against Metropolitan Life Insurance Company, lately
determined by said court, and I further certify that notice
of application for this transcript has been duly given to counsel for the plaintiff as required by law.
Given under my hand this 4th day of August, 1933.

T. C. MATTHEWS, Clerk.
Fee for transcript $5.00.
A Copy-Teste :
M. B. WATTS', Clerk.
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