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:Record No. 2124.
- In the Supreme Court of Appeals of Virginia

At Richmond
HATTIE .JOHXSTOX 0~.\RTEH. LOlTI~Ji .JOHXSTo:~
:\L\RTIX, RID~EY F ..JOITXSTO:\, .JO I:\ IZARD,
ALIC'I·~ 1~4\RD, :\LillY lZARD A DA~lR .J A'JfES .J.
lZARD, .J. )lASOX .JA:\IE::;O~, .J. D..L\"J.lEROX and .TAl\IES D. ,JOIIX~'l'O \

vs.

TJTJG 'l'O"WX OF PEARTSBUHG, VTl G fNIA
I

I

I

I

I

t

t e

FBo::w: TH.E CmouiT CoURT o:r Gn.Es C(.UWTY.

''The Briefs shall be printed in type not l<·ss in size than
small pica, and shall be nine inches in length and six inches
in width so as to conform in dimensions to the printed records
along with which they are to be bound, in a<·cordance with
the Act of Assembly ap-proved March 16th, L903; and the
Clerks of this Court are directed not t.o rec·~ive or file a
Brief not confonning in all respects to the a l'orementioned
requirements."
The foregoing is printed in small pica type for the information of counsel.
M. B. ~-A'PTS, Clerk.
John A.. Cook. PriDter. Wythevtlle. V&.

IN THE

Juprtmt (fiout1 of ~pptals
of ~irginia
At Richmond
Record No. 2124

HATTIE JOHNSTON CARTER, LOUISE JOHNSTON
MARTIN, SIDNEY F. JOHNSTON, JOHN IZARD,
...1\.LICE IZARD, MARY IZARD ADAMS, JAMES .J.
IZARD, J. MASON JAMESON, J. D. JAMESON and JAMES D. JOHNSTON
I

vs.
THE TOWN OF PEARISBURG, VIRGINIA

PETITION
To the Honorable Justices of .the Bwpreme Court of Appea/,8
of Virginia:

Your petitioners Hattie Johnson Carter, Louise Johnston
Martint Sidney F. Johnston, John Izard, Alice Izard, Mary Izard Adruns, James .J. Izard, J. Mason J.ameson, J.D. Jameson
and ,James D. Johntson, respectfully represent unto Your
Honors that they are aggrieved by a final decree entered in
the C!rcuit Court of Giles County, Virginia, on the 23rd day
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of December, 1938, in the suit in Chancery therein lately pending under -the style of the Town of Pearisburg, Virginia vs.
IIattie Johnston Carter, Louise Johnston ~{artin, Sidney F.
Johnston, John Izard, Alice Izard, Nlary Izard Adams, James
J. Izard, J. ~{ason Jameson, J. D. J'ameson, and James D.
Johnston.
·For the purpose of convenience the parties will be referred to in the respective positions they occupied in the Court
belo\V. A duly certified transcript of the record in said case
is exhibited herewith.
2*

*STATEMENT OF FACTS

The Town of Pearisburg had for a nu1nber of years prior
to 1936 been getting· their water from certain_ springs at the
foot of Angels' Rest Nlountain. These springs ·were on the
farm of the late Jan1es D. Johnston, Sr., \vhich farm is now
owned. by the defendants, the heirs at law of Ja1nes D. Johnston, Sr.
On N oven1ber 2, 1936, Co:onel James D. Johnston, Jr., in
his own right and as agent for the other defendants, appeared
before the Council of the Town of Pearisburg, Virginia, and
offered to sell the Town the far1n upon \vhich the -springs
were located. The Town, evidencing no intention to purchaso
said farm, James D. Johnston notified it at that Ineeting that
from that date he and the other defendants would expect the
Town of Pearisburg to pay them the sum of ,$50.·~0 a n1onth
for the "rater tl1ey diverted from the springs on their land.
The Town failing to pay the stipulated rent, the defendants,
on September 4, 193·7, sued out· a sumn1ons in unla"rful Detainer. Before the action in unla-wful Detainer could be tried
the plaintiff brought this suit in equity and hy. a. decree entered on the 14th day of October, 1937, stayed the Unlawful Detainer action, as all matters could be sett!ed in the equity suit.
The facts show that sometin1e about the year 1909 James
D. Johnston, Jr., told certain members of the Council of The
Town of Pearisburg that the Town could pipe water from the
springs to the to\vn. The evidence sho,vs that J mnes D. Johnston made this arrange1nent on the understanding that he
·was not granting· a permanent use but only a use at \vill to
the Town.
·
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The plaintiff claimed in their bill of complaint, that
they had acquired the right to the ·water through a gift
from the defendants, that they had acquired the right
to the 'vater by prescription, and that they had acquired the
right to the 'vater by estoppel.
3*

The defendants. in their cross bill denied that plaintiff
had other than a permissive user and that that user was terminated on November 2, 1936~ The defendants then in a cross
bill asked that they recover from the Town $50.00 each month
from and after November 2, 1936. At the time the cross bill
was filed this amounted to over $550.00.
The defendant, ,James D. Johnston, testified that fron1
reliable source he ascertained that $50.00 a 1nonth was a
reasonable rental for the water. The lVIayor of the Town
of Pearisburg, D. W. :aiason, testified that the to'vn revenue
from the sale of its water was $15C.OO to $175.00 a month.
By a decree entered 1\Iarch 15, 193'8, it 'vas decreed that
the use by the complainant of water fro1n the springs on the
lands of the defendants, described in the pleading·s, 'vas· a pernlissive user revocable at the will of defendants and was revoked on Noven1ber 2, 1936, and from this final decree there
has been no appeal to this Court by the Town of Pearisburg,
Virginia.

The same decree denied the defendants' claim for damages or rent at the rate of $50.00 per month fr01n and after
November 2, 1936, to ·which ruling of the Court, refusing their
claim, the defendants moved the Court to hear further argument on said claim for damages or rent which 1notion the
Court took under advisement.
\Vhile the Court denied the claim of defendants for any
damages or rent, they allowed defendants their costs both ii1
thjs suit expended and the costs expended i~ the action of
unlawful detainer 'vhich was stayed by this suit.
4*

* ASSIGNlVfENT OF ERROR

I

(1) The Court erred in not allowing the defendants rent
or dan1ages from and a.fter November 2, 1936, for the reason
that such a. denial was the taking of defendants property without just coinpe:nsation.
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( 2) The Court erred in not allowing the defendants rent
or damages from and after November 2, 1936, for the reason
that such denial was contrary to the la'v and the evide11oo.
ARGUMENT
DEFENDANTS PROPERTY WAS TAKEN WITHOUT
JUST COMPENSATION.
The right to water from a stream or spring is a property
right and cannot be taken by a governmental agency without
just compensation.
In 27 Ruling Case Law, page 1128, Section 5·7:
"Diversion for Public Use .... The waters of a private pound or a private water course~ however, are private property and cannot, as a rule, be taken by the
state, its political subdivision or officers, for public use
without compensation.''
To the same effect see also 18 American Jurisprudence,
page 800, Section 167 :

5•

United States v. Great Falls ~Ifg. Co. 112 U. S.
645. 28 L. ed. 846, 5 S. Ct. 306 ; Stan. vs. Burden, 24
Ala. 130, 60 Am. Dec~ 453, 27 Ala. 104, 62 Am. Dec.
758; Sterling v. Pawnee Ditch Extension Go. 42 Colo.
421, 94, P. 339, 15 L. R. A. (N. S.) 238; Durkee v. Bourbon Councy 142 Kan. 690, 51 P. (,2nd.) 984, Crawford C9. v. Hatchway *(Crawford Co. v. Hall) 67 Neb.
325,93 N. W. 78160 L. R. A. 889, 108 Am. St. Rep. 647,
Smith v. Rochester, 98 N.Y. 463, 44 Am_ Rep. 393; Ex.
Parte Jenning, 6 Cow N.Y. 518, 16 Am. Dec. 447; Gardner v. Newburgh, 2. Johns. Ch. (N.Y.) 162, 7 Am. Dec.
526; Cooper v. Williams, 4 Ohio 253, 22 Am. Dec. 745;
Lord v. J\lleadville Water Oo. 135 Pa. 122, 19A, 1!807, 8
L. R. A. 202, 20 Am. St. Rep. 864; Jeter v. Vinton R.oanoke Water Co. 114, Va. 769, 76 S. E., 921, Ann Cas.
1914C, 1029, Coalter v. Hunter 4 Rand (Va.) 58, 15
Am. Dec. 726; N e'v 'Vhah·om v. Fairhaven Land Co.
24 Wash. 493, 64 P. 735, 54 IJ. R·. A. 190. Rigney v. Tacoma Light & Water Co. 9 Wash. 576, 38 P. 147, 26 IJ.
R. A. 425.
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The Supreme Court of Appeals of Virginia has always
recognized that a right to the water of a stream is a property
right 'vhich cannot be taken from its owner without just contpensation.
In Jeter v. Vinton Roanoke Water Company, 114 Va. 769,
76 S. E. 921, the Court said:
"Interests in water, as well as in land, are subjeet
to the law of eminent domain. Such interests are indispensable to water con1pnnies, and when waters of a
stream are diverted of course, the inferior riparian
proprietor is entitled to compensation for the use of the
vrater of which he is deprived. 107 Va., 278, 58 S. E.
586, 13 Amer. Cas. 71."
It is clear from the above cases that The· Town of Pearisburg had a right to take the 'vater, but it is equally clear
that their right ·was predicated upon their condemning the
property and paying just compensation ther~for. The Constitution of Virginia is clear on these points. In Section 6 it
is said under the title of Suffrage ; ~xatioil ; private property
·for public uses; consent of governed." That all e1 ections ought to be free; and that all
n1en, having sufficient evidence of permanent common
interests 'vith, and attachn1ent to, the community, have
the right of suffrage, and can11,ot ·be taxed o·r deprivecl
of, 01· da1naged in, their property for public

uses~,

with-

mt.t their own consent, or that of thei1· rep1Mesentatives
duJ,y elected, or bound by any law to which they have not
in like manner assented for the public good.'' (Italics
added)
6*

*And again it is said in Section 58 of the Constitution of
Virginia, under the title Prohibitions on General Assembly as to suspension of writ of habeas corpus, and enactment of laws referring to religion and other laws.
''The privileges of the writ of habeas corpus shall
not be suspended unless when, in cases of invasion or
rebellion, the public safety may req:uire.• The General
Assembly shall not pass any bill of attainer, or any expost facto law, or any law impairing the obligation of
contracts, or any law abridging the freedom of speech

6
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or of the press. It shall not enact any law whereby
private property shall be ta.ken or da1naged for pu,bUc
uses, witho1tt just co1npensatio·n, the term, "pu,blic
uses" to be defi'Yted by the General Assem,bly. * * * ""
(Italics ours)

Taking the w·ater fro1n the spring of defendant was the
deversion of w·ater for a public use. The failure to pay for
that water 'vas depriving the defendants of property without
just compensation and directly in conflict with the above sec·
tion of the Constitution of Virginia.
The law is 'vell sett~ed that private property cannot be
taken 'vithout just con1pensation.
In Raleigh Court Corporation v. Faucett, 140, Va. 126,
124, S. E. 433, the Supreme Court of Appeals of Virginia said:
"But the rights of the public are superior to those ·
of the individual, and if private property is needed for
a ''Public use'', it may be taken for that purpose by
the Legislature eit~er directly or through such agency
as it may designate, but even then it cannot be eithe·r ·
"taken or dantaged" without j'nst contpens'ation therefor. Richmond v. Corneal, 129 Va. 388, lr~ S. E. 403,
14 A. L. R. 1341 and c.ases cited.'' (Italics ours)
And in Chesapeake & Ohio Ra.ihvay Company v. Richs, et
al, 146, Va. 10, 135 S. E. 685, the Supreme Court of Virginia
said:
7*
"""Under the present la,v, howe~er, private property cannot be taken or damaged even for a public use
'vithout just compensation. Va. Constitution Section
58, Code Cs. 176."
1\tluch authority can be set out both fron1 this state and
other states to the effect that private property cannot be taken for a public use without just compensation. The law in this
state is so 'vell se.ttled and the section of the Constitution of
Virginia so clear that we do not deem it necessa.ry to .'3et out
any other authority.
Assu1ning that the Town of Pearisburg, Virginia, did not
have authority to l)uy this 'vater right, they 'vould be bounrl
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in equity and good faith to pay a reasonable rental for the.
water. The evidence is uncontradicted that the'To·wn from November 2, 1936 down until this case was decided, diverted
water from these springs and sold the \Vater to citizens of the
Town of Pearisburg.
In ~Iineralized Rubber Co. v. Cleburne (1900) 22 Tex.
Civ. App. 621, 56 S. W. 220, the Court held that even though
.a contract \Vhereby the Rubber Co. furnished hose to the City,
was invalid, that the Rubber Company was entitled not only
to recover the hose, but to recover a reasonable value for its
use \vhile it \Vas in the city's possession.
In Fabric Fire Hose Company v. Teague (1912; Tex. Civ.
App.) 152 S. E. 506, it \vas held that while a contract for sale
of fire apparatus was invalid, the Fire Hose Company had a
right to retain as much of the purchase price as \Vas a reasonable rental for the sa1ne whi, e it wus in the city's possession.
In Bailey v. ~filler County, 24 Ga. App. 746, :U02 S. E. 173,
it was held that a seller was entitled to the rental value of
the farm during the time it was used by the county even
8* though the contract *of sale was void.
In our case, the Town of Pearisburg could have purchased the water, but did not. It is only fair that they pay a reasonable rent for the water during the time they used the \Vater.
The right to recover dainages or rent from a person \Vho
unla\vfully detains your property is a right given us by the
Legislature of Virginia. Section 5447 of the ~Iichie Code of
Virginia reads as follows :"Verdict and judg1nent; ho\v sumnions issued by
justice directed and served - If it appears that the
plaintiff \vas forcibly or unlawfully turned out of possession, or that it was un1awfully detained frmn hi1n,
unless it. also appears that the defendant ha.s unlawfully held or detained the possession for ;three years before the date of the summons, the verdict or judgment
shall be for the plaintiff for the said premises. or such
part thereof as 111ay 1be found to have been so held or detained. The ~·e·rdict or .iudg1nent shall also be for s1tch
dam,a_qes as the pla.intiff may lJ'rove to have been S1t..~
ta-'ned by hi1n by reason of such forcible or 'ltnlawfnl en-

8
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try or unlawful detention, of said prentises, a·nd for
such rent as he 1nay prove to have been owing to hi1n at
the t·ime of the institutiot~ of the action, pro·viding sluch
damage andjor rent not exceed the ju·risdictional
amount of the tribunal in which the action or proceeding is instituted shall ·be claim,ed and sued for in the
S'l(,m1nons or declaration. __ But no such verdict or judgment shall be any separate concurrent or future action
or proceeding for any such damages and/ or rent as may
not be so claimed andjor sued for in the summons or
declaration. When part only of the premises is found
for the plaintiff, the verdict or judgment sha.U describe
the part so found. In such cases the verdict or judg~
ment shall be for the plaintiff. If the verdict be for the
defendant as to the 'vhole premises and for all such
damages and/or rent, judgment shall be for him. The
summons issued by a justice may be directed to the sheriff, sergeant, or any constable, and served in the sante
manner as the process issued from the court." (Underscoring ours)

The defendants brought a suit. in unlawful detainer
agaip.st the Town of Pearisburg, Virginia, and the
9'1jo action \vas stayed, by a *decree entered in this suit. To
now deny to the plaintiffs the right to damages or·
rent which the above statute gave then1 is to deny them a remedy which the Legislature gave to the1n on the motion of the
Town of Pearisburg, Virginia, without even allowing thmn
damages which the Legislature said should be allowed, if the
defendants . (Town of Pearisburg, Virginia, in this case) unlawfully detained the property.
In 17 Corpus Juris, page 719, it is said:
"Section 56 E Property Right in Damages. The
right to recover actual or compensatory damages to
property ; • • • • ''
In Osborn v. Leach, et al, 47 S. E. 811, the Supreme
Court of North Carolina said:
"The right to recover damages for an injury is a
species of property and vests in the injured party imInediately on the commission of the wrong. It is not
the subsequent verdict and judgment, hut the consid-
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eration of the wrong, that gives the. right. The verdict
and judgment simply define its extent. Being property,
it is protected by the ord.inary constitutional guaran·
tees.'' Hale on dam~ges, p. 2 note 5 : Cooley, Oonst.
Lin1. (5th Ed.) 445. ''It cannot be extinguished exeept by the act of the parties or by operation of the
statute of limitafons. ''
As shown by the above authorities, damages are a property right and that they arise and becon1e vested as soon as
the wrong is committed. In the present case .as soon as the
Town of Pearisburg used 'vater from the defendants spring
'vithout paying for it, then it had 'vronged the defendants and
they were entitled to damages. This right to da1nages vested
as soon as the property was taken.
In 12 Corpus Juris, page 971, Section (545) 5, Land takeu
for Public Use.
'' "\Vhere property has been actually taken, condenmed or consequentially damaged for a public use,
the right to cmnpensation therefor becomes a vested
right.''
10*

*To deny dan1ages in this case where the Town of Pearisburg has used the \Vater of the defendants since November 2, 1936, is to take away from the defendants in this
case a right which has become vested 'vithout compensation.
I

It is certainly not inequitable to require the plaintiff,
'rown of Pearisburg, Virginich to pay for the water they have
taken. They, the Tow·n of Pearisburg, have sold the water
to the citizens of the town for n1ore than the defendants aBk
the town to pay therefor. The undisputed evidence in this
case i~ thnt the Town of PPnrisbu.rg received fro1n $150.00 io
$1.75.00 a month for tho water that emne from this spring.
:_ro ask them to pay $~)0.00 a 1nonth for this \Va~r is certainly
reasonable.
In Campbell County v. !-Toward, 133 Va. 19, 112 S. E. 8·76,
the Court adopted the language of Sedg·wick on Damages (9th
Ed.) Section~ 649 and 650, and said:
''For pronerty transferred ot services rendered
hy one to another, the la-w implies a promise to pay

10
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'vhat the thing or property is \Vorth. The party then
recovers, to use technical language, on a quantum meruit or a quantunl valebat, and the measure of damagages becomes a question of evidence ::ts to the value of
the property or services. Nor can this rule be varied,
except by e:A."J>ress agreement. When recovery is had
on a quantum meruit for services rendered or benefit
conferred upon the defendant at his request, the measure of co1npensation is the value ofthe work done *
not the benefit derived by the defendant from it; the
same is true where the services or benefit are accepted
by the defendant, though not originally rendered at his
request. If the plaintiff has rendered services the
measure of recovery is the value of the :?ervices not the
product of the services.''
fj:

"'

In this ca.se the undisputed evidence is that the water wa::,
worth $50.00 a month. This is further borne out by the fact
that the water \Vas sold for much more.

11*

(2)

*TI-IE DENIAL OF DA~IAGES FRO~! AND
AFTER NOVE~IBER 2, 1936, WAS CONTRARY
TO THE LA vV AND EVIDENCE.

The law as hereinU~bove set out sho\vs c!early that the defendants were entitled to compensation for property taken for
a public use. The evidence is not contradicted that they took
the \Vater and did not pay for it. Under the facts as shown
and the law as .stated the defendants were entitled to a judgment for said rent.

CONCLU.SION.
In view of the foregoing·, being thus aggrieved by th<~
decree con1plained of, these defendants, Hattie Johnston
Carter, Louise Johnston J\IIartin, Sidney F. Johnston, John
Izard, Allen Izard, Mary Izard Adams, James J. Izard, J.
Mason J arne son, J. D. J a1neson, and James D. Johnston, pray
that an appeal may be a\varded to them, and that said decree
of December 23, 1938, refusing to allow them damages, may be
J'eviewed and reversed, and that final judgment 1nay be entered in this Court in the!r favor.
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Counsel for the defendants hereby adopt this petition as
their opening brief and pray that it may be so treated in the
event the appeal prayed for be granted.
Counsel for the defendants do hereby aver that a copy of
this petition was on the 17th day of January, 1939, mailed by
registered n1ail to J. Livingstone Dillon, of Pearisburg, Vieginia, counsel of record for the plaintiff, the Town of Pearisfburg, Virginia.
Respectfully submitted,
H.A.'J.1TTE JOHNSTON CARTER,
*LOUISE JOHNSTON l\fARTIN,
SIDNEY F. JOHNSTON,
JOHN IZARD,
ALICE IZARD,
1\iARY IZARD ADAMS,
J A.l\riES J. IZARD,
J. ~IASON J.A.l\lESON,
J.D. JAMESON,
JAl\fES D. JOHNSTON,
By l'IARTIN, ABBOTT and :MARTIN and
l\fARTIN and WILKINSON,
Counsel.
:M~ARTIN, ABBOTT & MARTIN,
Roanoke, Virginia.
MARTIN & WILKINSON,
Pearisburg, Virginia,
Counsel.
12f;t.

I, William L. Martin, an Attorney practicing in the Supreme Court of Appeals of Virginia, do hereby certify that in
my opinion the decree complained of in the foregoing petition
is erroneous and shou~d be reviewed and reversed. ·
Given under 1ny hand this the 17th day of January, 1939.
WILLIAM L. MARTIN,
I

Filed before me January 18, 1939.
H. B. GREGORY.
February 16, 1939. Appeal a'varded by the Court. Bond
.$300..00.

1\L B. W.
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RECO·RD
Virginia:
Pleas before the Honorable A. C. Buchanan, Judge of the
Circuit Court of the County of Giles, on the Twenty Third
Day of Decen1ber One Thousand Nine Hundred and Thirty
Eight, (A. D. 1938)
The Town of Pearisburg,
a 1viunicipal Corporation
vs.
Hallie Johnston Carter, et als.
Be it remen1bered that heretofore, to-\vit. On the 4th day
of September, 1937, the plaintiffs, Hallie Johnston Carter,
Louise Johnston ~Iartin, Sj_dney F. Johnston, John Izard,
Al~ee Izard, ~{ary Izard Adams, James J. Izard, J. :M~ason
Jameson, J. D. Jan1eson and James D. Johnston, sued out
of the Clerk's Office of the Circuit Court of Giles County,
Virginia, their surnmons in unlawful detainer against defendant, The Town of Pearisburg, Virginia, returnable to said
Court, on the 21st day of September, 1937, which was duly
executed by the Sheriff of said Giles County and returned to
and filed in said Clerk's Office as prescribed by law. Be it
further ren1mnhered that on the 14th day of October, 1937, The
Town of Pearisburg, a 1Iunicipal Corporation, by leave of
sa.id Circuit Court of Giles County, filed its bill in Equity
against the palintiffs, in the unla,vful detainer proceedings,
'vhich unlawful detainer proceedings ·was by a decree of said
Circuit Court on the 14th day of October, 1937, stayed and all
questions involved therein heard in the equity proceedings,
which bill is in the words and figures follo,ving, ~o-wit:
BILL.
page

Your Con1pla.inant, the Town of Pearisburg, Giles
2 ] County, Virginia, humbly eomp1aining, would resp~ctfully sho\V unto your Honor:

Tha.t it is a municipal corporation, of Giles County, Vir
ginia. iby the acts ot• the Legislature of the State of Virginia,
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and as a municipal corporation, it was its duty to furnish its
inhabitants, in order to preserve the health of its inhabitants,
with an· an1ple and pure water supp~y, and with these objects
in view, about 33 years ago obtained permission from James
D. Johnston, representing hin1self and the other owners of
certain springs situated near its corporate limits ·on Angel's
Rest ~Iounta:n in the county of Giles, Virg·inia, the right to
use certain water flo,ving fron1 springs on said property, and
that the said James D. Johnston, on behalf of himself and the
other heirs at law of James D. Johnston, deceased, gave your
complainant said right to collect said water from said springs
in a certain concrete box, and to pipe said water from said
box or reservoir across the lands owned by the said James
D. Johnston and the heirs at la:w of Jantes D. Johnston, Sr.,
deceased, and to connect the same with a "rater system instal1ed by it in the said town of Pearisburg for the exclusive
right of the people of said Town of Pearisburg.
Your Complainant alleges that said James D. Johnston
not only gave your complainant verbal permission to pipe said
water as aforesaid, lbut gave to your complainant per1nission
so to do in writjng, on ·behalf of himself and the other heirs
at la'v of James D. Johnston, deceased, but that sajd "'ritten
per1nission has been lost or destroyed and that the said James
D. Johnston and others, heirs at law o'f James D. Johnston,
Sr., deceased, "'ere property owners in the said
page 3 ] Town of Pearisburg, and were greatly benefited
and derived great compensating advantages from
the piping of said water to, and the use thereof, in the to~"ll
of Pearisburg.
.
Your Complainant avers that, relying on this pennission,
both written and verba.l, that it entered upon the premises of
the said James D. ,Johnston and others, and installed said pipe
Jines, and erected a certain concrete box or reservoir, and has
Inaintained and used the same constantly since that tin1e and
for more than thirty-three years. That the sa1d James D.
Johnston, on behalf of himself and the other heirs at la'v of
James D. Johnston, deceased, in the year 1936 demanded of
the defendant that it stop using said waters, and said p1pe
line, and endeavored to force the Defendant to buy said wa.tet·
and water rights, notwithstanding his 'gift thereof to the Defendant for more than 30 years, and notwithstanding the fact
that he and the other heirs of Jan1es D. ,Johnston, Sr., whorn
he represented. permitted, at great cost to itself, to install
said "Tater system.
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Your Con1plainant avers that said pernlission to instaU
said water system, and to use the san1e was exercised under
a color of rig·ht and title thereto, and that said use under said
color of right and title was exercised for 1nore than 20 yea.r8,
and that your Complainant has acquired the perpetual right
by prescription to the use of said water, and has also acquired
the easen1ent to use the sa1ne2. regardless of prescription, as
an easement by estoppel.
Your Con1plainant avers that notwithstanding its rights,
acquired as aforesaid, that the said J'atnes D. Johnston and
others, on the 4th day of September, 1937, had issued aga;inst
your C'otnplainant a sutnmons in unlawful detainer, seeking to
deprive your Cornpla.inant of the possession and use of saiu
waters.
Your Cmnplainant is advised and avers that it. canpage 4 ] not make a complete and proper defense to said
sununons in unlawful detainer in ,a court of law,
and is also advised and avers that a court of equity has peculiar jurisdiction in a matter of this. kind, affecting the public, and seeking arbitrarily to dispossess yqur Cmnplainant of
the pipes and water on the tract of land n1entioned in this unlawful detainer su1nmons, a copy of said unlawful detain~r
summons being hereto attached, and asked to be trea.ted as
part of this bill, and marked Exhibit No. 1.
Your C01nplainant further alleges that in a court of
equity, that it can anfi will establish its right by prescription,
and by acquisition of said \Vater and rights as an easCinent
by estoppel, which defenses cannot be 1nade as in the above
alleged to action action at law, but are peculiarly and fully
cognizable by a court. of equity, and, ·being re1nediless save in
1a court of equity, where 1natters of this kind are peculiarly
cognizable, your Complainant con1es into equity and prays
that t11e prosecution of sa~d suimnons in un]a,vful detainer
he restrained, or in the courts discretion, transferred to the
equity s~de of your I-Ionor's court, and heard in conjunction
with your Com.plainant 's bill; and that the Plaintiffs in said
unlawful detainer action, to-·wit: Hallie ,Johnston Cartm-.
Lrouise Johnston l\1artin, S-!dney F .•Johnston, John Izard,
Alice Izard, 1\IIary Izard A.dams, James J. Izard, J. 1\-f-a.son
.Jameson, .J. D. Jarneson, and James D. Johnston, be n1ade
parties defendant to tllis bill, and be required to answer the
smue, hut •an answer under oath is 'vaived under the statute.
in such cases n1adc and provided; that the Comn1onwealth 's
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spa may issue against said de fondants as such; and
page 5 ] that Your Honor upon a hearing of this bill will
hold and decree that your C01nplainant has acquh··id by prescription the easement to take and pipe water from
the premises set forth in said unla\vful detainer summons,
andjor that your C01nplainant has acquired said rights as a
perpetual easernent by estoppel, and that your Honor will enjoin and restrain said defendant from attempting to take, by
arlbitrary judgment and write of possession, in said unlawful
detainer proceedings, possession of part of its public \Vater
supply; complainant further alleging that the taking of same
\Vould cause great and irreparable darnage and injury to the
people of the said Town. of Pear;slJurg.
.
And your Coinp!ainant further prays that your Honor
will enter all proper orders and decrees in accordance with
the prayer of this bill, and wiD grant unto your Con1plainant
such other, further and general relief as to Equity seems
mete and proper, or the exigencies of its case may require.
And as in duty bound, will ever pray, etc.
TO"\VN OF PEARISBURG, VIRGINIA,
A lVIunicipal Corporation.
By (s.) "\V. W. 1viASON,
Its l\!Iayor.

W. B. SNIDOW,
J. L. DILLOW,
JOHN S. DRAPER,
for Con1plaina.nt.
Virginia,
Giles County, to-wit:

I. .J. Livingston Dillon, a Notary Public in and for
6 ] the County and Sta.te aforesaid, do hereby certify
that D. "\V. 1\fa.son, 1\.fayor of the To".-rn of Pearisburg, Virginia, a 1nunicipal corporation, this day personally
appeared before n1e in 1ny county aforesaid, and made oath
that the matters and things contained in the foregoing bill,
where based on his personal knowledge, a.re true; and where
predicated upon information derived frmn others, he believes
them. to lbe true.
Given under n1y hand this 12th day of October, 1937.
page

(s)

J. LIVINGSTON DILLOW,
Notary Public.

1\{y comn1ission expires 1[arch 23, 1938.

16

Supreme Court of Appeals of Virginia
(EXHIBIT)

State of Virginia,
County of Giles, to-,vit:
To the Sheriff of Giles County, Virg·inia, Greetings:
We command you that you summon the Town of
page 7 ] Pearisburg, Virginia, to appear before the Judge
of our Circuit Court for The County of Giles, at the
courthouse thereof, on the 21st day of September, 1937, at ten
o'clock a. m., tq answer the complaint of Hallie Johnston
Carter, Louise Johnston Martin, Sidney F. Johnston, John
Izard, Alice Izard, Mary Izard Adams, James J. Izard, ,J.
~Iason Jameson, J.D. Jameson and James D. Johnston, that
the defendant, is in possession and unlawfully "rithholds from
the said plaintiffs that certain acreage or parc-el of Jand lo.'Cated on the side of Angel's Rest ~{ountain in Giles County.
Virginia, from which the said Town of Pearisburg has been,
and is now using water, which said possession the defendant
has unlawfully withheld from. the plaintiff for a period not
exceeding three years, to-wit: Since the .2nd day of N ovember, 1936.
And have then and there this w·rit-Damages, $500.00.
Witness, F. E. Snidow, Clerk of our said court, at the
courthouse, on the ...... day of September, 1937, in the One
Hundred Sixty-second year of the Commonwealth.

F. E. SNIDOW,
Clerk
A Copy, rreste:

F. E. SNIDOW,
Clerk
Virginia:
In the Circuit Court of Giles County.
Hallie Johnston Carter. Louise J obnston ~Iartin,
Sjdney ·F. Johnston, John Izard, .Alice Izard,
Mary Izard Adams, J runes J. Izard, J. J\lfason
Jameson, J.D .•Jameson and James D. Johnston, Plaintiffs,
~IEl\.fORANDUl\1: FOR SUlVIMONS IN
vs.
UNLAWFUL DETAINER
Defendant.
The Town of Pearisburg,
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The clerk is directed to issue summons ag·ainst the
page 8 ] above mentioned defendant to answer the complainant of the above mentioned plaintiffs that the defendant is in possession and unla,vfully withholds from the
plaintiff that certain acreage or parcel of land located on the
side of Angel's Rest Mountain in Giles County, Virginia,
from which the Town of Pearisburg has been, and is now using
water; 'vhich said possessiqn the defendant has unlawfully
withheld from the plaintiffs for not e~e.eding three years, towit: Since November 2, 1936. Damages $500.00. Issue sumDlons returnable to September 21, 1937, at ten o'clock a. m.,
said day being the first day of the Septen1ber Term, 1937, of
the Circuit Court of Giles County, Virginia.
FUNKHOUSER & WHITTLE, p. q.
A Copy Teste :
F. E. SNIDO,Y,
Clerk.

Virginia:
In the Circuit Court of Giles· County.
fP

Hattie Johnston Carter et al,
Plaintiffs,
vs.
A1nendment to ~fmnorandu1n for Summons in
Unla,vful Detainer
The Town of Pearisburg,
Defendant.
Pursuant to leave of Court the ~Iemorandmn for
page 9 ] Summons in this action of U nla,vful Detainer is
hereby amended so as to describe the real estate
that the Defendant is in possession and unlawfully withholds
fron1 the Plaintiffs as follows:
That portion of the following· described land upon which
the town of Pearisburg, Virginia has erected a roofed con.crete structure approxilnate~y ten by fifteen feet for the purpose of mnpounding spring w-ater, and also that portion of
said land under and/or across 'vhich said town has laid pipes
for the purpose of conducting spring water oozing or percolating therefrom, to and from said structure, viz :
That certain tract of land belonging to the Plaintiffs in
this act!on which passed and descended to thein under the will
of the late James D. Johnston, Sr., and being that portion of
a trac.t of land conveyed to the said J a.n1es D .•J ol1nston, Sr.,
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hy Chapman I. Johnston, Trustee, hy deed dated December
9, 1864, and of record in deed book L. pg. 251 in the Clerk'~
Office of Giles County, Virginia, and other land, all of which
is bounded on the South by the land of 1\Jirs. Jennie L. Black
and the lands be!onging to the late W. H. Buchanan or his
heirs and on the West and North by the land of
page 10 ] Bland County Lumber Company, Albert Runions
and Rufus II. Shumate, and on the East by the
line of the tract of land conveyed to the Galax Improvement
Co1npany by Robert Johnston Izard et al by deed dated
December 1, 1910 and of record in said Clerk's Office in deed
book 30, pg. 163, said land ~being located on the side of Angle's
Rest 1\Jiountain, near the town of Pearisburg, and in Giles
County, Virginia.
FUNKIIOUSER & vVHITTLE·, p. q.
A Copy, Teste:
F. E. SNIDOW,
Clerk.
(On the back thereof):
1937, Oct. 14.
Filed in open court

Defendants entered their appearance to same and decree
entered.
JOINT AND SEPAR.ATE ANS'\VER
The joint and separate answer of Hattie Johnston Carter. Louise Johnston ~fart1n, Sidney ·F. Johnston, John Izard,
Alice Izard, 1\:[ary Izard Ada.n1s, James J. Izard, J. Mason
Jan1eson, J. D. Jameson and ,James D. Johnston to a certain
Bill in Chancery exhibited against them in this Court by the
Town of Pearisburg.
These respondents reserving to themselves the benefit
of all just exceptions to the sa~d Bill of Complaint, for ans,ver
thereto, or so much thereof as they are advised it is material
that they should answer, answering say:
1. That they do not deny, but on the contrary expressly
admit that the Town of Pearisburg is a n1unicipal corporation,
whose duty it is to furnish its inhabitants 'vith an ample pure
water supply;
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2. The~e respondents further admit that on or
page 11 ] about the 4th day of September, 1937, they had
issued against the said town uf Pearisburg a summons in unlawful detainer, copy of which is attached to the
complainant's lbill marked EXHIBIT 1, and asked to be treated as a part of the said bill;
3. That the said respondents deny that they or any of
them, or anyone acting for them, ·at any time gave to the said
town of Pearisburg, orally or by any writing, the water rights
and easements described in the said bill ;
4. That these respondents further deny that the said
town of Pearisburg has held and used the said water, wate1·
rights and easements under color of right or title thereto adverse to these respondents for any duration of time sufficient
to establish a right thereto by prescription, estoppel, implication or otherwise.
5. These respondents further deny all other allegations
contained in the said bill not hereinabove specifically adinitted or denied, and they call for strick proof of the same.
And no'\\r these respondents~ for further answer to the
said bill, setting up a claim to affirmative relief against the
said to,Yn of Pearisburg, answering say:
(A) Prior to the year 19 ... , James D. Jolmston, Sr.,
a native and long-time resident of Pearisburg, Giles County,
Virginia, died seised inter alia of a tract of land located on
the side of Angels Rest 1\Iountain, near the Tow·n of Pearisburg, in the County of Giles, Virginia, bounded and describ~
ed as follows, to-wit:
That portion of a tract .of land conveyed to Jan1es D.
ston, Sr. by Chapn1an I. .Johston, Trustee, by deed dated Decmnber 9, 1864, and of record in deed book L pg. 251 in the
Clerk's Office of Giles County Virginia, and other land all
of "rhich is bounded on the South by the land of Mrs. ,J ennic
J Black and the land belonging· to ~the late W. H.
page 12 ] Buchanan or his heirs, and on.the West and North
by the ]and of Bland County Lumber Company,
Albert Runions and Rufus H .. Shumate, and on the East by
the line of the tract of land conveyed to the Galax In1prove-
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ment Company by Robert Johnston Izard, et al, by deed dated
November 1, 1910 and of record in said Clerk's Office in deed
book 30, page 163.
(B) That the respondents in this suit are the heirs at
law of the said late James D. Johnston, Sr.,
( 1) John Izard, Alice Izard, ~iary Izard Adams, and
James J. Izard, being decedent's grandchildren by his daughter, Roberta J. Izard, deceased; and

(2) J. :htfason eTameson and J. D. Jameson, being decedent's grandchildren by his daughter, Mamie Johnston Jameson now deceased.
(C) During the year 19. . . the Town of Pearisburg,
through its agent or attorney, approached the respondent,
James D. Johnston, Jr., and requested of hitn permission to
lay a two-inch pipe line over and along the property rubove
described to several bold springs located on the said property, for the purpose of increasing the then existing pub1jc
water supply of the Town of Pearisburg. Whereupon, after
consideration of the said request with two of his sisters, then
living, viz., ]tfrs.. Roberta Johnston Izard and J\'1rs. Mamie
Johnston J a1neson, the said respondent, J ~mes D. Johnston,
Jr., inforn1ed the Town of Pearisburg that it might gratuitously run its pipe line aforesaid and pipe frmn the said
spring·s hvo inches of water for the purpose aforesaid, provided the use would be tern1inated inunediately upon request
of the respondents and wou~d, accordingly, in no
page 13 ] way hinder the subsequent alienation of the above
described property. vVhereupon the said Town
of Pearisburg laid its said pipe line and com1nenced using the
said ·water gratuitously and ·with the pern1ission and license
aforesaid.
(D) These respondents aver that they individually or collectively, have never done a.ny act or thing frorn
'vhich it might be inferred that the use of tl1e 'vater fr01n said
springs was anything other than a gratuitous, pern1issive use.
to be voluntarily tenninated upon notice from respondents;
and 1·espondents further aver that the offici a 1s of said town
have at all times until very recent months recognized that its
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use of said 'vater was merely a gratuitous, permissive one,
determinable at the will of respondents. Nor has the said
town at any time prior to the 4th d~y of February, 1937, by
any conduct or declaration, either express or implied, done
any act or thing to terminate the said permissive user and to
put these respondents upon notice that thenceforth its claim
was adverse or under any color of r1ght.
(E) In the fall of the year 1936, for the first time, re·
spondents concluded to endeavor to effect a sale of all the
real estate upon which said springs and pipe lines are located,
and feeling that the To'vn of Pearisburg should be given the
refusal to purchase all of said land, James D. Johnston, Jr.,
appeared before the Council of said town, in his own right and
as agent of all the other respondents, and then and the.re gave
said Council an opportunity to make an offer- to purchase all
of said real estate. The Co1mcil of said town showed no disposition to purchase said property whereupon it
page 14 ] 'yas then informed that commencing on that day
the heirs of the late James D. Johnston, Sr., the
respondents, would expect from thenc.eforward to charge the
town Fifty Dollars ($50.00) per month for the use of said
water; and said heirs have since periodically billed the town
for water on the said basis of $50.00 per n1onth. None of said
bills have been honored, and on the 4th day of February, 1937,
(:~irs.) ~Iary J. Miller, office clerk of the Town of Pearisburg,
addressed a letter to Mr. James D. Johnston,-Jr., as follows:
"Your bil:s against the Town of Pearisburg· in the
amount of $150..00, covering 'vater rent claimed to be due you
for the months of Nov. and Dec., 1936, and Jan. 1937, were pre·
sented to the town council at its meeting on Monday night,
Feb. 1, 1937, and upon advice of counsel, your claim was dis·
approved.''
(F) _ Shortly prior to the cominenceinent of this suit rc·
spondents received and no'v have a bona fidei offer of purchase for the real estate upon which the springs'and pipe lines
described in complainant's biH are located, but because of the
groundless and unfounded claims of the Town of Pearisburg,
the title of the respondents is clouded and the sale cannot be
consumn1a ted.
IN CONSIDERATION of all of which these respondents
pray that this, their answer to the complainant's bill, may be

.
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taken and considered as an answer and cross ibill of complaint;
that the town of Pearisburg· may be made a party defendant
to the said cross bill and required to answer the same, but
not on oath, answer ~der oath being hereby expressly 'vaived; that a d~cree of this court be entm;ed barring the town of
Pearisburg from any and all right, title or interest in and to
the above described real estate, water and 'vater
p.age 15 ] rights and confirming the title of the respondents thereto; that an injunction may issue prohibiting· the said town, within a reasonable time, from further
using any water from the springs on the said land and from
maintaining its pipe lines upon the said lands; that a decree
may be entered awarding unto the respondents a money judgment against the said town of Pearisburg for the water used
by it from the springs aforesaid at the rate of $50.00 per
month, commencing on the 2nd day of November, 1936, together with interest; that propel; process may issue, and that
the respondents laay have all such other, further and general
relief as to equity may seem meet.
And your respondents will ever pray, etc.
HATTIE JOHNSTON CARTER
LOUISE~ JOHNSTON MARTIN,
SIDNE~Y F. JOHNSTON,
JOHN IZARD,
ALICE IZARD,
~IARY IZARD ADAMS,
JA~IES J. IZARD,
J. ~fASON JMIESON,
J. D. JAMESON, and
JAMES D. JOHNSTON,
Respondents.
FUNKHOUSER & WHITTLE,
Counsel
(On the back thereof)

1937-Oct. 14
Filed in open court.
Teste- F. E. Snidow, Clk.
The depositions of Judge Bernard Mason, et al,
page 16 ] taken at the court house of Giles County, Virginia, before :Miss Carrie Williams, a Deputy Clerk
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of the Circuit Court of Giles County Virginia, on the 22nd
day of October, 1937, by agreement of counsel for the Town
of Pearisburg and the several defendants, to be read as evidence on behalf of the Town of Pearisburg in the Chancery
cause pending in the said court, \vherein the Town of Pearisburg is the complainant, and Mrs. Hattie Johnston Carter, et
al, are the defendants.
PRESENT: ,V. B. Snidow, John S. Draper, and J.
L. Dillo,v, Attorneys for the Town of Pearisburg; Col. James
D. Johnston, one of the defendants in person, and by the Attorneys for all of the defendants, Randolph G. ·Whittle and
Martin P .. Burks.
JUDGE HOWARD 1\fASON, being first .duly sworn, deposes and says :
(Questions rby ~Ir. Dillo"r:)
Q. Will you please state your name, age and place of
residence?
A. Bernard Mason, age 68 years, residence, Pearisburg,
Virginia.
Q. I believe, Judge Mason, you have resided in Pearisburg all of your life?
A. Practically.
Q. I believe you are a lawyer, and have for a number of
years been actively engaged in the practice of la'v at Pearisburg¥
A. I have not been for some 10 or 15 years, but prior i;o
that I was.
Q. Do you know when the town of Pearisburg \Vas in
corporated'
A. No, I do not. I have knov.rn but have forgot~
11age 17 ] ten.
'
j

It is here stipulated by all of counsel that the To\vn of
Pearisburg was incorporated by act of the Legislature of Virginia in the year of 1807. That its municipal existence has
fbeen continuously maintained since 1807, and that it is now a
municipal corpd'ration.
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Q. Judge Mason, what position, if any, have you had in
the years past as an official of the Town of Pearisburg1
A. I was a member of .the to'vn council for a number of
years, I ~voulq say beginning around 1~30 and possibly continuing for 12 or 15 years.
Q. As a Inember of such council, were you ever a rne~n
ber of a committee selected by the council of the town of Pearisburg to carry on negotiations concerning the installation
of a public water system for the town 1 If so, about when 1
A. In 1904 or 1905 I was made Chairman of a committee
that built our to·wn reservoir and had supervision of that
w·ork, and making up with said ~own reservoir the original
supply of 'vater from what is known as the town springs or
town branch. 'l""~hat lbranch or spring was located south of the
reservoir and \vas on the property of Dr. Harvey Johnston,
or the property of the late Dr. Harvey Johnston.
Q. As a 1nember of that committee, or of the council,
'vill you state just 'vhat steps were taken by the town with
respect to the water supply?
A. At that time the old supply of water can1e from the
If. G. Johnston spring down the ravine and was discharged
at the court ho1;1se gate, at what is known as the
·page 18 ] town __pump. We acquired property from M_r.
Gott at the upper end of 1\Hddle Street, running in
front of the court house, on 'vhich to build a reservoir, and a
right from the heirs of H. G. Johnston to lay a water line
from the to'vn spring to the reservoir near the reservoir of
:h-Ir. William Gott. And the reservoir was completed and a
4-inch water main was laid to the main part of the town, and
the town O\Ved a right considerable deb·t at the end of that.
I would say from three to five thousand dollars to cornplete
that water proiect.
Q. At that time 'vas a water supply necessary for the
inhabitants of Pearisburg?
A. We thought so.
Q. And I understand you to say that the town expended
several thousand dollars in that system 1 ·
A. For the work and the purchase of the. 4-inch water
main.
Q. "\Vas that the on1 y public supply of water t11en exist
ing in the to'vn'
4
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.A. Yes.
Q. I believe the town spring is different from the water
in question in this suit, is it not?
.A. The main supply of water now comes from a spring
on the property of the late Mr. James D. Johnston. I don't
know whether the water from the If. G. Johnston spring is
now being conveyed to the reservoir or not.
Q. State dust what the Town Council did with respect
to any other supply, than the town spring?
.A. Some four or five y~ars after building the res·
page 19 ] ervoir the town council thought _.that the H. G.
,Johnston spring was inadequate for the needs of
the town. A good many small lines had to be connected on
\vi.th the water ma.in, serving some houses close around the
town, and the council thought of the spring on the James D.
Johnston fal}n land about one-half mile west of the reservoir,
and the council \Vas very much interested in this proposition
and negotiations were carried on with Ool. James D. Johnston, son of the late James D. Johnston. on whose land this
water was located.
Q. Do you know the character of the land in question f
A. Yes, I have lbeen there a number of times.
Q. Describe briefly the character of that land.
A. The land where the spring came to the surface was
·scattered wood land and my recollection is that the water
which ran from the spring to the town reservoir came over
some clear land and over some spruce wood land to the property of Dr. H. G. Johnston. Most all of the Dr. H. G. Johnston
land 'vas cleared land.
Q. And the lands of the late James D. Johnston upon
whicli the 'vater in question is loca.ted, steep mountain land'
A. ·Yes, very steep.
Q. Will you, as fully as you can, furth~r state to the
court what you know of the acquisition of this water, and
\vhat the to'vn did in pursuance thereto.
A. I recall that the negotiations were carried on with
Col. ,Ja.mP.s D. ,Johnston through Mr. W. R. Powell, who at
that tim.e 'vas teller of the First National Bank; and n nlember of the council. I re1nember one day to have been called
into tl1e hank and ~1r. Powell show·ed me a postal
page .20 ] card frorn Col. Jan1es D. Johnston at Roanoke,
and t.he general character of the said postal card
1
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was the town could proceed with the 'vork of laying a pipe line
to the James D. Johnston spring. Aft~r that the to,vn did
considerable work as of that date in· cleaning out a number
of sn1all springs, in an effort to locate several springs on one
basin, and we purchased sufficient 2-inc.h galvanized pipe to
lay a line fro1n the to,vn reservoir to the spring on the property of Col. J tunes D. Johnston.
Q. Did the. town place upon the land of the late James
D. Johnston a concrete collecting box or basin?
A. We did. That was fo.und necessary to help retain the
water fron1 the several little springs in a concrete basin sufficient to have the water in said basin above the intake to the
2-inch line.
Q "\Yas that water conveyed •by pipe line to the town re~
ervoir, "rl1ich you have heretofore spoken of.?
A Yes.
Q. Was that 'vater distributed to and used lJy the inhabitants of Pearisburg generally?
A. It was.
Q. And "ras that used as a municipal water supplyt
A. It was at that time and so is at tllis tune.
Q. At that time did the heirs at law of the late James
D. Johnston own property in and around the town of Pearis·
burg to your knowledge?
A. They owned property around the town. I am
page 21 ] not sure at that time whether the residence of the
late James D. Johnston was still in their name or
was what is no"'\v kuo,vn as the Hoilrnan property.
Q. vVas that water ·available to any property which the
· Johnston estate owned in the town of Penrisburp: at that time~ g
A. It was. If the Johnston estate owned a.ny property
in the town at that time, I don't remember.
Q. Did the to'vn continue to majntain this supply and
has it continued to mainta.in this supply down to the present
time?
A. The town 1na.intained the supply continuously from
that tin1e to now.
Q. Did the town at the tin1e the .r runes D. J ohnst0n
wat0r supply was acquired expend considerable money in the
installation of that system and extending it to the then town
reBerv-oir f
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A. Yes, the town expended a considerable sum of money
in the purchase of 2-inch galvanized pipe and the necessary
work in connecting that 'vith the water for the to'vn reservoir.
Q. And in building the town concrete collecting boxY
A. The town expended consideraJble 1noney as of that
time in gathering this water to a basin and building a small
concrete basin. It 'vould be a small amount as money goes
these days, but it was right extensive expenditure for the town
at that time, {because we had very little revenue.
Q. Was the tax collection of the. town at that time very
sma.ll~

A. The taxes 'vere very srnall. I don't think they ever
exceeded more than twenty-five cents. "\Vhile I 'vas on the
Council we had an incon1e. fron1 the water I think of fifty or
seventy-five cents a month fron1 all the people that had it.
Q. Is this system yet a municipal water system
page 22 ] for the town of Pearisburg1
A. It is still owned by the town of Pearisburg.
Q. At that time were the heirs of the late James D.
Johnston the same as are the defendants in this suit~
A. I am not sure whether any deaths in the family of Mr.
J an1es D. ,Johnston has changed the heirs since 1910 or not. I
don't rein ember.
Q. But other than by death the status is the same 1
A. Yes, I think so.
·
Q. With respect to this postal card, did you see that
postal card one or several times 1
A. I saw that postal card first at the bank and it was
sho'vn me by 1\fr. "\V. R. Powell, a.nd with a great deal of rejoicing, ~because 've were needing this water for the to·wn. I
sa'v the postal card after that at a meeting of the council.
CJ. "\Vas that postal card discussed in your presence at a
nleC'ting of the councilt
A. I rCinember to have seen the postal earrl at the meeting.
Q. Was that during the negotiations and during the installation of this Jast n1entioned wate.r supply'
A. It was about. tl1e titne of the negotiations· for the acquisition of such rights as the town acquired and about the
beginning of the time 've undertook to lay the new 2-inch line.
I might say in this connection that the ·most serious question
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that was then before the council was ~ question raised by
Leds and McVitty, operating a large tannery at PeariSiburg
station. They were threatening court proceedings to stop the
town from using this water. I understood at the
l>age 23 ] time that they had some leases or rights con~rn"
ing this water, probably below the line of Mr. J.
D. Johnston.
Q. Do you know what has become of that postal card?
A. No.
Q. Have you seen it in recent years¥
A. No.
Q. About ·what year \vas it written to the best of your
knowledge?
A. ~Iy recollection is that the reservoir was built in 1904
or 1905, and my recollection is that the town began using
the water from the James D. Johnston spring,. I would sa.y
fonr or five years after that.
Q. Now since the installation of the James D. Johnston
water suppl)11 which I will call it, has Col. James D. Johnston
been regularly coming to Pea.riSiburg as a practitioner at the
bar of the Circuit Court of Giles- County?
A. He has.
Q. About how often did he come to Pearisburgf
A. Well, I would think Col. Johnston would come to
Pearisburg less often no\v than back there. It would be purely a matter of guess, but I would think in those days Co 1..
James D. Johnston had a right active practice at Pearisburg
and was probably here once a month or more.
Q. Was he not and is he not still one of the counsel for
the Norfolk & Western Railway Company?
Objection on the grounds that it is purely irrelevant.
A.

He was ten or fifteen years ago; now, I don't know.
Q. Did he not during all of these years advertis..,
page 24 ] the fact through the county paper that he practiced law in Roanoke and Pearisburg_?
Same objection.
, A. I think I have noticed his card in the Pearisburg
paper. I don't remember when, but I think I have seen it.
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Q. After the acquisition of this last mentioned supply,
is it not a fact that the town has, frOIJ). time to time and from
year to year, fonnd that it \vas necessary to enlarge its lines
to supply the people of the to\vn \Vith water and has it not, in
recent years, installed a sewerage system?
·
A. The town has always permitted water to be taken
by residents beyond the limits of the corporation and some
four or five years ago the to·wn installed a partial sewerage
system. The sewerage system covered the most thickly settled portion of town.
Q. I will ask you if this water system is now a necessity
to the inhabitants of the town of Pearisburg, and if this system has sinc.e the installation been a necessity to the people
of the town?
Objection on the grounds that it is purely a matter of
opinion arid the witness is not qualHied to testify.
A. I consider the \Vater supply for this town of the utmost necessity. Whether from the previously n1entioned
springs or fro1n elsewhere, people have to have \Vater to live.
Q. Considering the financial ability of the to\vn, is there
any other supply available, within the financial ability of the
town?
Objection to that question on the grounds that the
page 25 ] witness is not qualified to testify as to the condition of the to,vn, and on the further ground that
l1e is not qualified to testify as to the feasibility of obtaining
other supp1y nor has it been sho'vn that he has made an examination for the purpose of obtaining other supply.
A. Well. I an1 well acquainted \vith the •section immediately aronnd Pearisburg, and I don't know. of any other
water closer than Walker's Creek, a distance of about three
miles, or water from New River, there is one larg·e spring at
Pearisburg station, a distance of about one-andlthree-quarters
miles. I don't know of any additional water, :that is closer
and I don't know definitely the financial condition of the
town, because I ha:ve not seen a sta.tement of the town for
some years that I remember.
Q·. As a matter of fact, 'vould not the price of water
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from Walker's Creek, or New River involve a very great expenditure to the town of Pearisburg?
A. It 'vould.
Q. Or from the spring which you mentioned at Pearisburg station, 'vould not that involve a great expenditure to
the town?
A. It would. 'That spring at Pearisburg station, that I
mentioned, I have always heard had been condemned ~by the
State Health Department as not good for human consumption.
The defendants object to the introduction of the evidence
relative to any other possible water supply available to the
town of Pearisburg, and that the answers of this witness relative to that matter be stricken out, upon the g·rounds that the
availability or practicability of any other water supply fot the
town of Pearisburg has no relation to the issues
page 26 ] in this case, and upon the grounds stated in the
previous objection that the witness is not qualified to testify; and as to this water the right of eminent domain is also open to the town of Pearisburg and the expense
of any other 'vater supply has no •bearing on the issue involved
in this case.
Reply: It is submitted that the question is relatively
proper under the issues in this case, the acquisition of this
water supply, whether by prescription or by easement by
estoppel, are the main iss~es in the case and the acquisition
lega'ly of the rights of the town or municipal corporation of
the only available water supply is most peTtinent. As to the
competency of the witness to testify, it is submitted that
Judge Mason has been a resident of this community all of his
life and is thoroughly familiar with the water situation sur-·
rounding the town of Pearisburg, and while he may not be
an engineer or an expert, yet he has peculiar lmowledge of
all- the facts and circumstances surrounding this situation,
which makes his evidence most competent, relevant, and proper.
Q. Is it not also true, Judge 1\tla.son, that the installation
of a domestic water system for the _people of this town from
New River or Walker's Creek or a spring of any other source
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would ·involve the further installation of a chlorinated system 'vhich would cause vast expense to the people?
Same objection.
A. I think that any water from Walker's Creek or New
River or the Bluff City spring would not be satisfactory for
human consumption in its present condition.
Q. In addition to the g~neral water system which serves
the sewerage system, is it not also true that the town has installed and is now maintaining fire fighting
page 27 ] equipment for the people of the community?
A. The town owns a harid operated fire 'vagon.
They own no other equipment of that kind, except a fire hose
on a t'vo-,vheel reel, 'vhich is handled by man power. They
also o'vn a number of fire hydrants scattered over the town.
Q. Do· you lmow 'vhether or not the county of Giles,
through the Board of Supervisors, made an appropriation of
$500.00 for the installation of this system at the time the installation took place?
. A. I remember the Board of Supervisors of Giles
County contributed. I don't remember the amount?
Q. Was water furnished pursuant to that appropriation
to the court house and jail of Giles Qounty?
A. Yes.
Q. And does not the court house and jail receive their
sole water supply from this source?
Objection to the general leading nature of counsel's question.
A The court house and jail arc getting their sole supply
of 'vater from the town supply.
Q. Do you know how many public school buildings in the
town of Pearisburg are supplied from this source?
.A. Both of our school buildings, grammer grade anrl
high school, are supplied with water from the town system.
Q. I shall ask you, Judge ~iason, if the installation of
this systen1, the enlargement and extension of the system, th·3
instaPation of the sewerage system, _the installation of fire hydrants and fire equipment over all this time has been continued down through all the years since about 19041
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A. All the things mentioned by you have continupage 28 ] ously used the town water since it was installed.
Q. Please state whether or not the town officials
of the to\vn of Pearisburg and the public at large have relied
upon the acquisition of these Johnston water rjghts in the extension of th~ water system, the installation of the sewerage
system, the installation of fire hydrants upon the granting of
these rights'.
A. The fire hydrants, with the possible exception of hvo
or three that were installed at the time of the original installation of our \Vater system, which was in 1904 or 1905. That,
to my kno\v~ edge, \vas true as long as I was a member of the
town council and had active connection with the town affairs.
I feel sure that it has continued from the time I was active
on the council until this time.

The question is objected to and the answer requested to
be disregarded and stricken from the record, for the reason
that the ans\ver must ibe purely condecture on the part of the

witness.
Reply: It is submitted that the answer is not purely con·
jecture, but is the knowledge and recollection of the experience of an intelligent witness and long resident of Pearisburg,
and is the best possible proof on this subject.
Q. Until 1936 when Col. James D. Johnston demanded
pay for this water supply, and pay for it as a continuous supply of water to this conununity, for the past fifty years and
since the acquisition of these rights and since the writing of
the postal card, had you heard the rights of the to\vn of Pearisburg as to this water supply questioned, denied, or controverted by anyone?
A. I have only been a resident of the town since about
. 1900--37 years ago. I don't ren1e1nber to have hea.rd the
question discussed by anyone about the town rights
page 29 ] untn within the last three or four years by Col.
Johnston, except the question was rais~ed in 1909
or 1910 by Leds and ~icVitty.
Q. Did the defendants in this suit at that thne make
any protest or offer any objection to the use of this water supplyt
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A. I never heard of it if they did.
Q. Your referenc-e to Leds & MeVitty was not concerning this 'vater supply, I understand, on the Johnston lands,
but was a condition as validating their rights to the water
after it flowed through its natural course to the lands of others, from whom they acquired rights 0/
A. That was my understanding at the time. I never
saw any contract. I don't remember to have seen a contract
"rith Leds & l\1cVitty for the acquisition of the water from
this spring.
Counsel for the defendants desire to ask the witness a
question for the purpose of making an objection.

Q. Do you know if any litigation ever ensued emanating
from Leds & McVitty or anyone else in regard to these
springs1
A. No, I do not think that it went to the point of the institution of any legal proceedings, but I do very distinctly remember that when we laid the 2-inch water line to the spring· or
was in the act of doing so that the question was argued at the
time. So much so that I am inclined to believe that the town
~aid the final pipe line at night thne, I think, that is, some were
afraid possible litigation would follow. That was not justified by any legal proceedings, 1but from some rumors as to
what Leds & MeVitty would do.
·
In view of that answer 've desire to object to the
page 30 ] question previously asked and answered in regard to Leds & MeVitty 's claim, if any, to this
water. Or any quest!on that may be asked during the taking
of these depositions. On the grounds that the Statute of Limitations has clearly run as to the claim of rights that Leds &
McVitty n1ay have to said water and upon the further grounds
that contracts, if any, would be the best evidence.
Reply: The witness has referred to Leds & 1\IIcVitty,
relative not to the Johnston lands in question, but to saill
rights they had on other Jands intervening betweeen the Johnston line and the town of Pearisburg and it is submitted that
this evidence is perfectly proper to show that the acquisition
of the Johnston rights were open and notorious and that the
evidence of the witness about the pipe being laid by night is
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proper evidence, and is perfectly relevant ill the issues in the
case involved.

A. I desire to state now that the sole reference to the
act of som~ mmnber of our council in laying that pipe line at
night wa.s bFought about by the threatening of a n1an by the
na1ne of George Male, 'vho was superintendent at that time
for Leds & Me Vitty and my answer had no reference to any
connection with any of the family of James D. Johnston. I
remember very distinctly that :1\tir. Male of Salem was brought
into the matter and the town declined to discuss the matter
of Leds & lVIcVitty rights, if any, with 1ir. ~{ale, but agreed
to discuss it with, I think his name 'vas George 1\iioore, the
assistant superintendent for Leds & MeVi tty. 11ale had be·
come very objectionab1e to the town by his sta.nd.
Q. Please st~te whether or not this water supply on the
James D. Johnston property, concrete box or reservoir and
pipe line laid thereon have been continuously used since 1906
or 1907 and are a part of the public and municipal
page 31 ] water supply of the town of Pea.risburg1
A. The use of the James D. tT ohnston spring was
started about 190CJ or 1910, aud it 'vas continuously used to
1ny knowJedge through to the time 'vhen I 'vas on the town
council, and n1y information is that it has continued from the
J a1nes D. Johnston spring and had been used since that tilne.
I have not ·been to the spring for I should say 20 years.
· Q. Please state whether or not Col. J a.1nes D. Johnston
is a frequent visitor to Pearis.burg as a lawyer, property own
er, and former cittzen, and has been continuously drinking
water conducted from these springs through pipes to the
Town of Pearisburg.
A. ~~fy knowledge of Col. Johnston during the many
years I have lmo'vn him, if he drank anything in the town of
Pearisburg, it 'vas· certainly water.
CROSS
~fr.

EXA~IINATION

·"\Vhitt1 e:
Q. Judge. as I caught your testin1ony, approximately
1904t or shortly prior to that year, the town of Pearisburg
had built their present reservoir and "ras running water into

By
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that reservoir by gravity from a spring on the property of
H. G. Johnston. Is that correct f
.A. That is correct.
Q. In order that there be no confusion about that, the
reservoir 1 have in mind is the prese~t reservoir and not the
reservoir near the court house, but the present reservoir.
A. There is no reservoir near the court house.
Q. But the point that I 'vant to get perfectly clear is that
for some fe'v years before the spring on the James D. J ohuston land ·was brought into question, 'vater from it to H. G.
Johnston's had been run into the present town
page 3-2 ] reservoir?
A. That's correct. There was a period of four
or five years !between the tin1e that we built the reservoir until
we began to see the ·water from the .James D .. Johnston spring.
Q. Now when did you begin negotiations regarding the
use of water from the James D. Johnston spring?
A. I 'vou1d say four or five years a.fter the completion
of the reservoir, which 'vould put it 1908 or 1909.
Q. Do you have any records available by 'vhich you could
refresh your memory or fix that date accurately?
A. No, I have not. It was in 1904 I an1 pretty sure that
we built the town reservoir and connected up with the James
D. Johnston spring. I have a feeling it was some four or five
years later.
Q. Do you know whether or not there are any of the records available of the town of Pearisburg of about that time?
.
A. I have not seen any records until this morning ~Ir.
Dillow showed n1e a book that I looked over a nrinute or two.
Q. At the tiine the reservoir 'vas originally built and
water was being run into it 1by gravity only fron1 the spdng·
on the H. G. Johnston land, what pipe line, fire hydrants, etc.,
'vere built in and near the town of Pearisburg?
A. vVe built four-inch water n1ain from the reservoi:c
on the Gott hrl down to the present town, tl~ence to what's
known as R·oute 8 to the residence of F. E. Snidow, that js
practically three squares. Then we built a :four-inch pipa
1ine frmn the bank corner on Route 100 and toward the Pearisburg station for two squares and then ·we built the line fron1
the bank corner south on Route 8, one square, and at that ti1ne
"re built, I 'vonld Ray seven or eight fire hydrants adjacent

a
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to this 4-inch water main running as I have depage 33 ] scribed. That was right about 1904 or 1905.
Q. Those pipe lines supplied practically all the
needs of the town at that time, did they not¥
A. It did. But I recall many residents hooking on 1;2.
inch and and 3/4-inch lines and carried the water from the
4-inch line as described, to their various residences.
Q. Do you recall if the court house and the various
schools in the town used that water then f
A. The court house did and the present gram.mer grade
building used it from the time of its erection, v.·hich ·was
shortly thereafter, and the high school 'vas built later ani is
now using it.
Q. According to your recollection who negotiated on
the part of the to,vn, and with whom, on the part of the heirs
of James D. Johnston, deceased, relative to the right to use
water from the spring on the James D. Johnston lands.
A. Mr. W. R. Powell, who was a.t tha.t time teller of the
First National Bank and "rho has since died, on behalf of the
town and Col. James D. Johnston, on behalf of the heirs of
James D. Johnston, deceased.
Q. Do you recall having any negotiations yourself with
any of the heirs of the deceased James D. J"ohnston?
A Tf I did, I don't reca:ll it.
Q. When did Mr. Powell die?
A. Information from the County C!erk 's Office indicate
that he died March 20, 1914.
Q. Was there any discussion in your presence in the
matter of the town council as to requesting a deed granting
the town the right to use this water f
A.. I do not specifically remember that, but I hnagine
there was.
Q. Do you know if the records sho·w that any deed was
ever given to the town whereby the privPege of using this
water 'vas given them f
page 34 ] A. Not to n1y knowledge.
Q. Do you feel reasonably eertain that if such
deed had been executed you would have known of it?
A. I thjnk if it would have been executed while I was
on the town council, I would have known it.Q. I believe you mentioned in your direct testimony a
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postal card was received and upon receipt of that postal card,
you say it was received with a great deal of rejoicing. Do
you lmow if the town placed any results of this postal card on
record, or mentioned it to the heirs of the late Ja.mes D. Johnston.
A.. I do not rernember if it is on the record.
Q. Judge Mason, do you recall seeing Col. James D.
Johnston's own signature to thaf postal card 1
.A. Yes, I can visualize that postal card, strange as it
may seem, I know his hand writing.
Q. \Vhen did you cease to be a member of the town council?
A. I could not tell you that; I could not tell definitely.
Q. Could you approxi1nate it?
A. I should say that I 'vas still on the town council in
1915 or 1916 up to 20 years ago, possibly not quite as far as 20.
Q. Now the negotiations regarding the James D. Johnston spring between Mr. Powell and Col. Johnston commenced
about when?
A. I do not ren1ember definitely. I should say it \vas
prior, of course, to the time we laid that pipe line. I don't
kno'v how long the negotiations continued. They began soinet ime in 1908.
Q. Approxi1nat.c then when the negotiations terminated Y
A. I could not nns·w·cr that definitely. If I know
paage 35 ] the date we built that second line. We started
that line immediately following the need of additional "rater. Soon after that negotiation 'vas completed, I
should say that the line from the James D. Johnston spring
was connected up about 1909.
Q. Were there any negotiations of any kind between any
person on behalf of Col. J a1nes D. ,Johnston or any of the
heirs of J a1nes D. Johnston, Sr., deceased, after the line was
'
laid regarding that water right~
A. I don't re~nember anything having oc-Curred as long
as I was on the counc~l. I don't know what could have ocur"
red since.
Q. Do you recall the meJpbership of the council during
those negotiations'?
A. l\ir. C. L. King, Fount ~T ohnston, ,V. H. Powell, W .
.J. Woodrtun, Ferrell "\Villia.ms died about that tin1e and I
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think Fount Johnston took his place, myself, E. S. Dennis
was the town clerk and I would say that Charles T. Painter
\vas ~fayor.
Q. Mr. C. L. ICing, I believe, was at that time an official
of the local bank?
A. Yes.
Q. 'Vhat was his capacity as to that bank1
A. General Manager, perhaps, and P. F. Sinclair was
President.
Q. And you were a practicing attorney?
A. Yes.
Q. vVere you regula.r in your attendance upon .the Ineet-.
ings of the council?
A. Yes.
Q. You were on the water committee ?
A. I a1n not sure I was on the water committee, but was
Chairman of the c01nmittee that built the reservoir and laid
the first pipe line to the town. I think I was takpage 36 ] ing· an active part as Chairman of the committee
that laid the line from the reservoir to the Ja.Ines
D. Johnston spring and was active on the counciL
Q. And you tell the court that to the best of your recollection no 1nember of that intelligent council suggested that a
deed be secured from the heirs of the late James D. Johnston,
Sr.?
A. I could not say \Vhether the n1atter w·as discussed. I
in1agine it was.
·
Q. The county donated $500.00 to be appropriated in
rrwJdng those chang-es in tl1e reservoir~
A. It was a considerable an1ount. I don't rmnen1ber
the a.n1ount it was.
Q. Of course, if it had been the intention of the heira
to give the tow·n of Pearisburg· an unconditional right, they
would certainly have no objection to having put that in the
fo!'lll of a conh·act 1
0

(~uestion objected to on the grounds that the intention
of the heirs is not necessary, the acts of. the heirs \vhereby
their conduct that concurred in and ratified the ·granting o"f
these rights either verbally or in 'vriting a.nd that they arc
now estopped from disclaiming the rights granted.
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A. I don't rememlber that it was a gift, I don't carry that
idea ,but I do remember that there were ten or twelve people
in Pearisburg, maybe fifteen, who put up $100.00 each as a
donation toward the building of the reservoir and the installu.·
tion of the water system and I think I could name most of
them.
Q. Let's not confuse the record and certainly don't confuse me, when you speak of the installation of the reservoir,
you mean the original reservoir7
A. Yes.
page 37 ] Q. When~
A. 1904.
Q.. Then of course that was four or five years before the
question we have under advisement now~
A. Yes.
Q. vVhen yon say that you don't rerne1nber that this was a
gift to the town on the part of the heirs of the late James D.
Johnston, Sr., did you understand it 'vas merely a right to
use the waterY
A. I do not lmow that 1ny mind is definitely clear as to
that. I reme1nber when 've received the postal card, we immediately went to work to install the .James D. Johnston
spring.
·
Q. In the statement that you gave these gentlmnen and
we agreed they might put in evidence whm1 we thought we
were going to try this case in your absence, you said that Col.
Johnston said that the town might lay a 2-inch pipe under the
lands involved in this suit to that spring and let water flow
fron1 the spring by gravity into the then existing- reservoir.
Is that what you understood Col. Johnston n1eant by his postal card?
A. I understood that he meant that and also that we
could have two inches of 'vater. It certainly 'vould have been
foolish to lay a pipe line to tha.t spring without our having
expected to get w·ater.
Q. Was it not your understanding as stated in yonr
statement that the to"rn of Pearisburg might lay a 2-inch pipe
from the then ex;sting reservoir to,vard the spring on
the Johnston land and let the water f]o,v from those springs
by gravity int9 that reservoir through that pipe?
A. Yes.
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Q. Was it not your understanding that Col. Johnpage 38 ] ston had merely given the town the permission to
use that water in that manner'
A. And the right to convey it over his property as far
as the property catne to\\rard the reservoir.
Q. Now, J udg·e, didn't the men1bers of that council know
that that "Tas a voluntary privilege that was to cease at any
time Col. Johnston and any other heir of his father stated
that it should cease?
A. Never heard of such a condition.
Q. Was not that your unde!standing?
A. No, it was not.
Q. If that had been your understanding, would not yon
have attempted to get a deed to it?
A. I don't know what I 'vould have done, I don't think
I would have gone to the expense of laying a pipe line up there
for a right tha.t might have been discontinued instantly. I
don't think I 'vould have been foolish enough to do that.
Q~ Had it been your understanding that the permission
could have been refused a.t the will of any heir of J atnes D.
Johnston, deceased, what 'vould have been your response?
A. I think I would have stopped right there. I think
that we 'vould have tried to have had a better understanding.
I don't think I would have been foolish enough to have permitted the town to incur that expense that might have been
terminated any thne. In fact nry recollection of the tran~:~
action 'vas that the largest thing we "rere getting from C'ol.
Johnston 'vas the right to lay a pipe line 18-inches or about
under his la.ncl. \Ve laid the line considerable distance, I
would say about lf2 1nile under his lands.
Q. Judge, in direct examination you testified as to certain in1provements that the town had made since this pipe line
was run from the reservoir toward the James D.
page 39 ] Johnston spring. Have there been any improvetnents rnade to the pipe line from the reservoir to
the spring or to the springs then1selves. except what was originally done?
A. Frotn 1ny own kno,vledge for the last fifteen or
twenty years, I could not testify because I have not been connected 'vith the town c.ouncil except just my knowledge of
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·what water 've are getting. I assume the pipe is still up there
since we are st.i)). getting water.
Q. So far as you know there has not been an improvement to that particular pipe line 1
A. I have heard and advised 'vith Gord Fleeman, who
for a nmnber of years has been Chairman of the town water
committee, I have talked with him a number of occasions about
the water line, particularly about talcing it back into the
mountain and accumulating a little ni.ore water. But that's
hearsay.
Q. As far as you know that has not been done?
A. Not of my own knowledge. I have not been on that
mountain for hventy years.
Q. Judge, the improvemeJits that you spoke of having
been made to the water system in the town of Pearisburg
sinee that pipe line from the reservoir to the Johnston spring
was run. Please state if all of those improvements could be
used if wa.ter was gotten from any source other than the
spring on the James D. Johnston property.
A. Yes, tJt.ey could all be used if some invisible hand
would put 2-inches of 'vater into that reservoir these additions would be in the same condition that they are now.
page 40 ]

RE-DIRECT EXAMINAAION

By Mr. Draper:
Q. ~f r. 'Vhittle asked you Jf a new water systmn is
installed this could be used. If it was used, would it be necessary to pun1p the water from the new water system into the
present reservoir in order that it might n111 by gravity to the
town of Pearisburg "I
.l\.. To make our water system as effective as it is now
and to w:;e gravity· th~re would have to be 2-inches of wattr
frmn Rorne source. I don't know where it 'vould come from,
but it woulrl have to be gotten.
Q. State wlu~ther or not you could get water by gravity
from 'N alker's Creek or New River or Pearisburg Station?
A. You could not get wafer to that reservoir by gravity
from Walker's Creek or Ne"r River or Pearisburg Station.
Q. Could you get it by gravity fron1 any other' source~
A. No source tl1at I know of.
!
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Defendant objects to all testimony heretofore and hereafter given pertaining· to the question of any other water supply for the reasons previously stated. The other water supply is a subject brought out by defendant.
The defendant was compelled to ask questions beari11g
on other water supply for the reason that previous objections
have not been ruled on it and this issue is injected into the
case by the To\v!l of Pearisburg.
Q. ~Ir. vVluttle has asked you a good many questions
about what occurred about 19014, the date of the installation
of the first \Vater systmn in Pearisburg, and 1909 and 1910
when these rights \vere acquired from Col. J ol1nston to the re;.,ervoir. About \vha.t date was this postal card received 1
A. I should say about 1908 or 1909. 1908 most
page 41 ] likely.
Q,. I believe you state that after the receipt of
this postal card they immediately bega.n installation of this
2-inch pipe and concrete box on the Johnston property~ Is
that correct~
A. 'l~hat is correct.
Q. vVas this concrete box open, noto1_.ious, and visible 1
A. Yes, it was at that ti1ne an open box. I think I have
l1eard that a top is put over it now.
Q. I don't ln1ow whether you are fan1ilia.r enough \vith
t.he property, ~but will you plea~e state w·hether or not on
the J·an1es D. Johnston property is a steep n1ountain fann 1
A. The only thnes I can speak of are the times that I
was at the spring in person. I should say I was there onehalf dozen times during this n1atter. I could say, though,
that there were a nun1ber of springs covering an area onehalf as large as the court room, and we were not g·etting all
the water fro1n that spring at any thne when I was there.
Q. After 1909 or HHO when this water systen1 was jncreased and the water fron1 the Johnston spring taken, please
state whether or not the sewerage systen1 was afterwards installed.
·
A. If it was not then the sew·era.ge system was installed,
it 'vas since by the ,V. P. A. or P. W. A. or smnething of that
sort.
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Q. Please state 'vhether or not after the acquisition of
these Johnston water rights the ·water system was extended
and enlarged.
A. There were a number of residents who lived adjoining the town who later ran l/2-inch lines to their residences,
Q. Please state 'vhether or not after the connection of
the Johnston systen1· with the municipal w·ater system additional fire hydrants "rere installed ..
A. It seems to me that there has been two or
page 42 ] three, tnaybe more ~ince the original installation ..
Q. Please state wl1ether or not the original town
spring on the H. G. Johnston property 'vas active and sufficient to furnish this water supply.
A. I don't think so.
Q. You have been asked questions about the effect of
this postal card, you 'vere a n1e1nber of the 'vater cotnr11ittee?
A. I don ~t remember. I was Chairman of the comlnittee during the building of the reservoir in 1904, and the OI"iginal installation.
Q. Did it occur to you or your con1mittce of n1en of
the town council 'vhether there were any strings or condi·
tions in relation to the granting of this right by Col. Johnston and the other heirs?
A. None to my ]mowledge.
Q. As a public man, an official of the tow·n of Pearisburg, would you or your associates have consented to the en~
largement of this water supply, the installing of sewerage
system, if you had had the least idea that this 'vas simply by
permissjon and refutable at will?
The Defendants object to the question because the witness' opinion of 'vhat he would have done rather than w·hat
was. in fact done is not proper for the reason that it has no
bearing on this case. The witness cannot possibly reply to
that question insofar as his associates are concerned.

A. I don't think I would personally have been satisfied
for the town to incur that additional expense with the refutmh]e condition applied thereto.
Q. At the tin1e of this do you remcn1ber who ".,.as on t.l1c
council?
A. I have nmned thmn.
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page 43 ] Q. Mr .. Painter was mayor?
A. Yes.
Q. J\1:r. Fount Johnston is dead?
A. ]j,ount Johnston is dead, yes.
Q. Ferrell Willia.ms is dead 1
A. Yes.
Q. E. S. De1inis ~
A. No answer.
Q. ~Ir. C. L. King is living, but stone deaf?
A. Yes, and tT. W. Vv oo~rum is living. l\1:r. King, Mr.
Woodrum, and myself are the only ones living.
RE-CROSS .AXAJ\iiNATION.
~Ir.

Burks:
Q. Judge ~1a.son, ~Ir. Draper has asked you about th~
additional service rendered· since the springs on the defend·
ants' land were turned into the reservoir. I want to ask you
has the to\vn or Pearisburg not charged regular \Vater rates
for all that additional service.
.A. Yes, they have and recently I would say within the
last two or three years, they have installed a system of 1neters.
When I was on the council, we only charged a fixed ainount,
and within the last two or three years they have installed
meters.
By

I do not clain1 an attendance.
At this point counsel for the plaintiff Town of Pearisburg introduees a minute book of its town council 1beginning
with the meeting of the town council July 1}., 1898, and ending
on page 190 with the minutes of the meeting June 1, 1914. l11
order to avoid copying them into the record, it is agreed that
any matters in said minutes which either counsel
pag·e 44 ] for the plaintiff or defendats may consider proper, subject to any legal objection as to their admis·
sability by counsel for either party may be read as evidence
i.n this case just as if the same had been introduced and duly
proved by the town officials. This minute book is filed with
these depositions and marked as exhibit No. 1.
And further this deponent saith not.
Signature waived.
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T. G. Flee1nan

T. G. FLEEMAN, being first duly sworn, deposes, and
says:
(Questions by J. L. Dillow) :
Q. Please state your name, age and place of residence.
A. My name is T. G. Fleeman, age 5.2 years, and live
at Pearisbu~g, Giles County, Virginia.
Q. How long have you lived in Pearisburg?
A. 23 years.
Q. Are you at this time a m~mber of .the council of the
town of Pearisburg?
A. I am.
Q. For how long have you been a member of this council?
A. About 10 years.
Q. Are you Chairman of the water committee of the
council of Pearisburg?
A. Iam.
Q. ·For what length of time Y
A.. For about two years, maybe a little past two years.
Q. As such are you familiar with the water works of the
town?
A. Iam.
Q. Subject to the direction of the council, are you generally in charge of that water works?
A. I am.
page 45 ] Q. You were requested on yesterday to make
a visit to the springs known as the James D. Johnston spring,s and which are in question in this case. Did you
make that visit?
A. I did.
Q. Who accon1panied you?
A. ~ir. George W. Painter, ~fr. T. J. \\7 oods, ~1:r. A. IL
Gunnoe, and myself.
Q. Did you 111ake an inspection of the springs in question?
A. Yes.
Q. Vlill you describe to the court the concrete 1Jox or
basin into 'vhich these springs flow Y ·
A. There are three concrete boxes up there. Two small
ones at the heart of the three springs, and one large concrete
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box that the three springs come into. The size of the 1nain
box is 7% x 9 feet, and is covered by a metal roof. The small
boxes are about·4 x 3 feet, something like that, and are covereel with a terra cotta pipe running from the small spr~ngs
to the main box, where the 2-inch line leaves coining from the
reservoir to the town. There are several other springs just
opposite the springs which are concreted up, just this side of
that, about lj2 the distance behveen here and there. There
are hvo other springs and on this side of the. place next to
Pearisburg there is a good spring and a branch also running
down the hollow.
Q.. Is that a good sized branch which runs do'vn through
the J a1nes D. Johnston land.
A. Yes.
Counsel for defendant moves that the testhnony of this
witness relative to springs and branches on that laud not being
used by the town of Pearisburg be stricken out and
page 46 ] counsel also objects to all questions 1before or after
·
this 'vitness in that regard on the grounds that the
evidence is irrelevant and has no bearing on this case.

Q. Do I understand you to say that the town of Pearisburg takes the water from three of the spring·s and collects it
in this concrete box and pipes it from there in a 2~inch pipe to
the reservoir and right close to the concrete box there are two
other springs not being used hy the town and on the property
of Col. Johnston and other defendants there are three other
springs not being used by the town, and in addition to the
five s~pring·s not being· used by the to\\rn there is a free running· banch running through the land~
A. Yes.
Q. I shall ask you if there i~ sufficient 'vater there on
that land to supply the needs of the town of Pearisburg and
the agricultural and dmnestic needs of the Johnston land Y
A. Yes.
Q. Is that supply abundant?
A. Yes.
Q. Would there, in your op1n1on, without the. five
springs that the town is not using. be enoug·h water frmn the
three springs running into the box to supply the town and the
.Johnston land 1
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A. It 'yould be from the far end of the land.

Counsel for defendant objects to this testimony upon the
grounds that it is impossible -fer this 'vitness to testify as to
the needs of the J ohnstons land or \vhat those needs might
be any time in the future 1
Q. Aside from the needs of the town is there plenty of
water there not being used by the town to supply all the domestic and agricultural needs of the Johnston
page 47 ] land Y
A. Yes.
Q. What character of land is this Johnston land~
. A. All open land and very steep and rough mountain
land, just about all of it.
CHOSS

EXA~1INATION

By :l\fr. Burks:
Q.. I understand you to say there was a branch flowing
through the land 'vith sufficient water to supply the needs of
the J ohnstons la.nd, where does that branch con1e from?
A. Fron1 the n1ountain at Mr. Buchanan's land.
Q. Is 1\ir. Buchanan's land above the Johnston heirs'
land?
A. Yes.
Q. Have you ever been to the source of that strean1?
A. Yes.
Q. What· is the source of that stremn?
A. It is a spring.
Q. Well, is there a right good flow of \Vater?
A. Yes.
Q. '\Vould there be enoug·h water to fill a, 2-inch ·pipe~
A. Yes.
Q. I understand that the \Vater rises on land above the
,Johnston land and floV{S through the Johnston land through
this place, ;but you think there would be enough water to fill
a 2-inch pipe above the Johnston land?
A. I don't know about the Johnston land. It's a srnall
spring at the head.
Q. You know how many springs are up there?
. l\.. I don't know.
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Q. How big is the stream at the point where the
page 48 ] Johnston land joins the Buchanan land t
A.· I would say about one-half a.s large.
Q.. Would you undertake to say that it made a stream
18 inches or 2 feet?
A. It is not all the year. There are tin1es when the
water is up it is large.
Q. Is that good waterY
A. Cattle are in it.
Q. Ho'v long ba.ve you been on the town council t
A. Something like ten years.
Q. Constantly during those ten years 7
A. Yes.
Q. Do you recall at any time during your term any negotiations with Col. Johnston or any of the Johnston heirs relative to the 'vater rights of the Johnston springY
A. No, I have not, only that he came to the council meet· ing.
Q. Anything prior to that time Y
A. No.
RE-DIRECT
By J. L. DHlow:
Q. About when was it that Col. Johnston came to the
council meeting to discuss this case 7
A. About a year ago.
Q. And that is the fir~t time you ever heard the matter
discussed in ten years on the council t
A. Yes.
Q. About this strearn that flows, is that a pennanent
thing or is it a stream that dries up in hot weather T
A. Yes, it dries up in hot wea~her.
page 49 ] Q. 'Vas it running yesterday t
A. Yes.
Q. Has it been raining for several days?
A. Yes.
Q. Was it running full yesterday?
A. Yes.
And further this deponent sayeth not.
.Signature ·waived.
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George Paimter
GEORGE PAINTER, being first duly sworn, deposes
and says:
(Questions by J. L. Dillow:)
Q. What is your age?
A. 46.
Q. Do you live at Pearisburg?
A. Yes.
Q. Mr. Painter, did you on yesterday in company with
~:Ir. Fleeman and Mr. Woods go to the spring lmown as the
James D. Johnston spring?
A. Yes.
Q. Ho·w many springs on that land are used by the
.town?
A. Three.
Q. And those are the three springs that flow into the
main basin?
A. Yes.
Q. How many other springs are on that land?
A. Five other springs on the traet of land. Three other
near the town springs and the other in the next hollow.
Q. Five springs other than the stream?
A. Yes.
Counsel for defendants object to all testimony askpage 50 ] ed for and given by thls witness bearing on the
questions of other streams and other springs on
the Johnston land from which no water is used by the town
of Pearisburg upon the grounds that such evidence is irrelevant and has no bearing on the issue in this case.

Q. "\Vhat character of land is this?
A. :hrlountain land, steep, and rough, that is most of it.
Q. Is there water enough in those five springs not being used by the town to supply the domestic and agricultural
needs of the Johnston land?
·
A. Yes.
Q. Does this tract of land appear to contain abot.lt
eighty or ninety acres?
A. Yes.
Q. Does it join the corporation lin1its of tlw town of
Pearisburg?
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A~ It does not. It is near the to'\\TJl but does not adjoin
it, and is entirely surrounded by other private property.

CROSS EXAliiNATION.
By

~fr.

Whittle:
Q. Is it a fact that the springs which the town of Pearisburg are using, located on the J an1es D. Johnston land are so
closed up so that it is impossible for a person to get a drink
of 'vater from them?
A. I suppose they are.
Q. Are you a member of the council 1
A. No.

RE-DIRECT EXAl\fiNATION
By J. L. Dillow·:
Q. Are the five springs not being used by the town closed up or open 1
A. Open.
It is here stipulated that if T. J. \Voods and A. H.
page 51 ] Gunnoe were called to testify that their testimony
'vould be in effect the same as that of Mr. Painter
and lVIr. Flemnan, .subject to the same objections by defendants' counsel as noted above.

RE-CROSS EXA1\1INATION
By J\fr. Whittle:·
Q. Are the springs on the Johnston land that the town of
Pearisburg is using the bolder springs that are on that land!
A. No, I think not.
Q. Where is the Buchanan spring located Y
A. In the next hollo,v.
•
Q. How far is that from the springs that are being used
bv the town?
. A. vVell, I hardly kno,v.
Q. Approximately how far 1
A. 400 feet across there I ilnagine, n1aybe further than
that.
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Q.. Are the springs that the town of Pearisburg are
using n1ore abundant than the spring that the town is not
using?
A. No, the flo\v is aibout the same-the five springs and
the three that the town is using.
Q. How many times have you been to those springs T
A. About three different times.
Q. When were those tunes?
A. One of them was about two years ago and the other
was several years ago when I was out in there hunting.
Q. Are those springs dry \Veather springs or do they
run all the time 1
A. They run all the time.
Q. Run all the time?
A. The five in particular.
Q. How can you tell hmv abundant the springs are userl.
by the to\vn of Pearisburg if they are so completely closed up
that a person can't get a drink of water f
·A. By its flow.
page 52 ] Q. Have you been to the spring that constitutes
the head of the branch running through the Johnston land?
A. No.
Q. You saw that branch f
A. Yes.
Q. Is that branch an abundant branch?
A. It \Vas yesterday.
Q. "'\vnen you sa\v it on the two thnes before, \Vas it running abundantly?
A. Yes, but not as yesterday.
Q. Have you. seen the condition of that :branch in dry
weather?
·
A. No, I don't believe I have.
Q. Could you tell \Vhether the spring on! the Buchanan
land above the Johnston land is an all the year ~~pring or not 1
A. No.
.
Q. If it is not an all the year spring then that partic-

ular spring that you spoke of running through the Johnston
land is not an all the year spring~
A. I couldn't tell you.
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D. W. Mason
RE-DIRECT EXAMINATION
By Mr. Draper:
Q. Is there a house on the James D. Johnston land Y
A. Yes, one.
Q. Tenant house Y
A. Yes.
Q. Occupied Y
A. Yes.
Q. Is the spring close to it Y
A. Yes.
page 53 ] Q. Does the spring close to it afford amply supply of water?
A.. Yes, it's a good sized spring.
Q. Is there ample water there for stock that might be
grazed. on that land Y
A. Yes.
And further this deponent sayeth not.
Signature waived.
D. W. MASON, being first duly sworn, deposes and says:
(Questions by ~{r. Draper:)
Q. Please state your name, age; and residence, and occupation?
A. D. W. Mason, age 32 years, in the lumber business,
and live in Pearisburg, Giles County, Virginia.
Q. How long have you lived in Pea..risburgY
A. With the exception of eight years. since my birth.
Q.. Have you an official position in Pearisburg¥
A. Mayor.
Q. · How long?
A. Since September. 1933, I believe.
Q. "\\That is the population of the town of Pearisburg?
A. The 1930 census gave it as 677.
Q. Has there !been an increase in the population s1nce
1935?
A. Yes, there has been an increase since 1935.

Q.. How 1nany families receive water from the present
water system?
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A. We have about 130 n1eters, that includes the public
buildings.
Q. How many use the sewerage system T
A. Approximately 25 or 30 that are connected.
Q. vVbat is the total revenue of the town of Pearisburg?
A. Approximately $4,000.00 a year.
page 54 ] Q. What is its indebtedness?
A. About $6000.00.
Q. Do you know anything about what is known as the
original town system in 1904'
A. In a w3:y.
Q. Was this spring adequate or any way like adequate
to serve the water and sewerage system in the town of
Pearisburg?
A. No.
Q. Then the Johnston 'vater supply is largely the principal supply?
A. I could best answer that by saying that since I have
been Mayor of the town, in especially dry 'veather it was
necessary to cut off the 'vater at night, prevent the peopl~
from watering flowers, etc., in order to make the supply sufficient.
Q. If the James D. Johnston spring should be taken
away from you, how would it affect you?
Objection on the grotmds that the possible effect of the
loss of this water can have no bearing upon the issue involved in this suit.
Reply: The public damage, is a very important factor
in this court of chancery.
A. It wuuld be a great calamity.
Q. How 'vould it affect your insurance and fire rates T
A. It 'vould affect them 25 per cent.
Counsel desires to ask witness a question for the purpose of presenting an objection.
Q. Are you in the insurance business Y
A. No.
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Counsel for the defendant moves that the answer
page 55 ] be stricken out because the witness has no lrnowledge of insurance, and how it would affect the
town.
Q. Has the town of Pearisburg any other means of obtaining \Vater by gravity except by these springs in question Y
A. No .
Q. You are familiar with the county around Pearisburg,
are you not!
A. Yes.
Q. In the event that the town should be forced to pump
water from Walker's Creek, could it be obtained by gravity?
A. No.
Q. Has the town of Pearisburg under the present financial condition the power to finance! any other \Vater supply
in the event that it should be deprived of this waterY
Counsel for defendants object to all evidence given by
this witness and to all questions asked this witness or any
other, bearing on the costs of a substitute \Vater supply, upon
the grounds herein)before stated and as to this witness objection is n1ade to testimony bearing on the ability of the town
of Pearisburg to stand the cost of substitute supply" since it
is not evidence in the record as to what this cost would be.
A. V{e are not atble to balance our budget under the
present systmn. I don't believe that we would be able to finance a pumping system to supply water.
Q. A pumping system is much more expensive than the
gravity system, is it not Y
A. Very much so.
Q. Have you not made an application for additional
money to improve and enlarge your system in connection with
these Johnston springs Y
A. We have a project of $12,000.00 total. About
page 56 ] $10,000.00 of which will be supplied by the W. P.
A. and $2,000.00 supplied by the town to extend the
water system to some of the out-lying neighborhoods of the
town and to put in additional fire hydrants.
Q. This entire project de.pends upon obtaining water
from the Johnston spring, isn't that true!
A. It is.
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Q. When was the sewerage system in this town installed?

A. Shortly after I took office. I would say that it would
be about Ma.rch, 1933.
Q. Please state the expenditure for this sewerage system?
A. I would estimate six or eight thousand dollars.
Q. Was this expenditure made or not upon the 'belief
that you had the Johnston springs permanently as a water
supply?
A. We depend solely for its operation upon the water
we are getting through our reservoir.
Q. Are you getting water from any other source except
from the old town spring?
A. No.
Q. Mr_Mason, the bill in this case alleges and testimony
has been given concerning a postal card, alleged to have been
written by Col. James D. Johnston to the town of Pearisburg about the time the James D. Johnston springs were acquired. I shall ask you if a search has been made of the records in an effort to find that postal card 7
A. Yes, a very exhaustive search.
Q. Has it been found Y
A. No.
page 57 ]
~Ir.

CROSS EXAMINATION

Whittle:
What did you say the annual revenue to the town of
Pearisburg was.f
A. A pprox.imately $4,000.00.
Q. Do you know what revenue the town of Pearisburg
gets from its waterY
A. Something between $150.00 and $157.00 a month.
Q. Have you recently looked that up to find out what
in fact jt does receive from its water rent Y
A. Not with any specific intention in my mind, I have
not.
Q. Will you look that up and put it in answer to this
question?
A. Yes.
By

Q.
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Q. What portion of the water coming into the ~own reservoir comes from the H. G. Johnston springY
A. I dori 't believe that I can answer that question.
Q. Didn't you say that practically none carne from the
H. G. Johnston springY
A. I don't think so.
Q. Didn't you say on cross examination that a large
portion of water came from the H. G. Johnston springY
A. No, I think I stated it was before my time.
Q. Is the H. G. Johnston spring inadequate!
A. Yes.
Q. Would the H. G. Johnston spring be inadequate if·
you excavated around it to increase the flow of itf
A. I think it. would be inadequate.
Q. Have you been up the hollo'v above the H. G. Johnston springs Y
A. Not for years.
page 58 ] Q. Are there other springs in the hollow above
the H. G. Johnston springs Y
A. Not to my lmo,vledge.
Q. Have you been up the hollow on the Buchanan land Y
A. Not since I was a bare foot boy, not being interested
in the water.
·
Q. Have you been on "rhat is referred to as the Martin
Williams property Y
A. I did not know it as such if I have.
Q. The old home of Judge ~Iartin Williams t
A. I have been on that property, yes, within the past
. year.
Q. Is not water available on that property!
A. There is a fairly strong branch that comes down. I
don't lmow where the source js. I lrnow that it forms into a
pond on the -Thompson's place.
Q. Didn't you tell Col. Johnston when he appeared before counsel in Novemlber, 1936, and asked a rental for the
water used from his springs that you didn't need that water,
that you had ample water without it Y
A. I could not imagine I n1ade a statement of that kind.
I think not.
Q. Didn't you tell hjm that you had certain plans for
water _works which, you said, made it unnecessary to use his
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water, that you 'vere going to put in a chlorinator in connection wlth the water coming from the James D. Johnston
springs and that it would be unnecessary to use his waterY
A.. I don't think so.
Q. vVhat was the purpose of putting the chlorinator on
the H. G. Johnston springT
A. The purpose is that probably two out of the
page 59 ] ten reports we sent to the State Health Department were bad reports.
Q. Was the town counsel instructed that any observation be made to determine the availability of a 'vater supply
that would f~ow into the present reservoir by gravity, eliminating the James D. Johnston springY
A. :hfy ntemory is nqt clear on that. I know that after
Mr. Johnston was up here and brought this subject up, it was,
of course, a matter of great interest to all of us. We had used
the water as far as I could remember and it all came as a
shock to us and we naturally looked around.
Q. Who looked around 1
A. 1.\fy recollection is that it was T. G. Fleen1an and A.
E. Shumate, Jr.
Q. Would you mind getting those records now and refreshing your mind on the subject and telling us?
A.. :No.
Q. You say that there are 130 Ineters installed?
A. That's approximately, the records can tell.
Q. Do you Imo·w whether the income from 'va.ter rents
has increased or decreased since the installation of those
metersf
A. It has been increased. For a while no one paid water
rent in the town. No water ta.xes were levied and all of the
business affairs of the town were being conducted in a haphazard manner.
·
Q. ~fr. 1\fason, I understand you to say that when Col.
Johnston cam.e before the council November, 1936, ~nd asked
that the council pay the heirs of his father a 'vater rent, you
were shocked at that. Prior to that time there was no doubt in
_
your mind regarding the water?
A. I say to this extent, prior to that time, I won't
page 60 ] attempt to say ho·w long, Col. Johnston had written us about H. 'Vhen we firs.t found that we had
no clear title it 'vas through Col. Johnston.
'
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Q. You had no intimation from any source whatever
that the town of Pearisburg did not ha:ve an unconditional
rig·ht to that water until you got that from Col. Johnston 7
A. That is right.
Q. Have you gotten any information from anyone since
that time that the town had an unconditional right to the
waterY
A. No.
Q. To what department of the government did the town
of Pearisburg 1nake their application'
A. ToW. P. A .
. Q. Have you gotten that appropriation Y
A. The officials were here for conference on Monday
of this ·week and say that it has been passed in Washington,
but will have to go back to Richmond for approv-al. ·
Q. And that is, I believe, the F. E. R. A. or P. W. A.?
A. As I know it, it is theW. P. A.
Q. You have no application pending with this F. E. R.
A. or P. W. A.?
A. No.
Q. Has any person attempted to purchase these right::;
from Col. Johnston within the last six years on behalf of the
town of Pearisburg!
A. Not to my lmowledge.
Q. If any person had attempted to purchase these rights,
you ·would have known it since you have been the 1\tlayor?
A. I would say so.

page 61 ] And further this deponent sayeth not.
Signature waived.
Recalling of JUDGE 1\tiASON as a witness for Complainant.

Q. Since you testified before lunch we have discovered
some facts that we desire to ask you about. When was the
properly of James D. Johnston, Sr., divided or disposed of,
or has it been?
A. No, I don't think it has all been disposed of yet. I
think they have sold a portion of it.
Q. vVhen was the sale of part of this property sold to the
Galax Development Company.
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A. You asked me on direct examination if the James D.
Johnston estate owned any property .here at the time we acquired the water right about 1910. I was not clear about it
then, later I began to think. I thought at that time they probably owned the present res~dence of C. A. Hoilm.an and I find
now that they did not own the present residence of C. A. Hoilman. That was sold before the time we put in the water line
to the James D. Johnston spring. James D. Johnston, at that
. time., owned a boundary of land west of the Presbyterian
Church and 'vas sold November 1, 1910, and also some land
on the Curve Road.
Q. Between the time that the 2-inch pipe was put in and
the land was sold, please state whether the ~ames D. Johnston, Sr., lands :t>enefited from the installation of this water
system.
A. I should say that the fact that the town had an ample supply of water in 1910 would have been a very natural
fact in increasing the worth of the land owned by James D.
Johnston's estate west of the Presbyterian (,'iJ!urch and on
which there are now, I should say about fifteen or twenty
residents using that water.
Counsel for defendants object.

Q. After the installation of the water supply syspage 62 ] tern the James D. Johnston estate sold this property to the Galax Development Company for the
purpose of sub-division into town lots and buildings!
A. I looked at the deed ·from the James D. Johnston
estate to the Galax Development Company that was dated
June 1, 1910. That was after the installation of the 2-inch
line from the reservoir to the James D. Johnston spring.
Q. Approximately how long after thatY
A. It depends on when "re laid the line. Probably in
1900. And as soon as it was purchased by the Galax Development Company, it "ras sub-divided and sold into town lots by
the Galax Development Company to various persons.
Q. Where do they get their 'vater supplyT
A. From the town supply.
And further this deponent sayeth not.
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On page 45 of the fqregoing depositions Counsel for the
defendants asked the witness D. W. Mason if he would look
up the records of the town and ascertain the amount of revenue derived 'by the town from~. t:tl.e town water system and the
number of users, to which the witness replied, he would, and
furnish the stenographer \vith the sa1ne as a p~rt of his testimony. The sa1ne having been furnished and is as follows:
ANSWER BY THE WITNESS:
One hundred forty eight users, average collection from
water system $188.75.
State of Virginia,
County of Giles, to-wit:

I, Carlie 'Villia.ms, a Deputy Clerk of the Circuit
page 63 ] Court of the County aforesaid, in the State of Virginia, do hereby certify that the foregoing depositions of Judge Bernard Mason, T. G. Fleeman, George Painter and D. W. :.Mason \Yere duly taken, sworn to and the signature thereto \va.ived before me, at the time, place and for the
purposes mentioned in the caption.
Given under my hand this the 9th day of November, 193'7.
CARRIE WILLIA~IS,
Deputy Clerk, Circuit Court of
Giles County, Virginia.
DEPOSITIONS FOR COlvlPLAINANT

The depositions of Pearson ~I. Johnston and others taken
on this the .28th day of October, 1937, at 10:50 o'clock A. M.,
·at the law offices of Funghouser and Whittle, in the City of
Roanoke, Virginia, pursuant to agreen1ent of counsel, before
N. R. Parrish, a Notary Public in and for the City of Roanoke, in the State of Virginia, to be read as evidence on behalf of the complainant in the above entitled cause.
APPEARANCES:
John S. Draper and ,J. L. Dillow, Esquires,
Attorneys for the complainant.
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Randolph G. Whittle and 1\Iartin P. Burks, Esquires,
· Attorneys for the defendants.
PEARSON ~1. JOHNSTON, a witness of lawful age,
having been first duly sworn on behalf of the complainant, deposed as follows :
DIRECT EXAMINATION
By Mr. Dillow:
Q. Please state your name, age, place of residence
page 64 ] and your 1business.
A. Pearson M. Johnston, age 46, Pearisburg,
Virginia.
Q. You are engaged in the newspaper business?
A. Yes, sir, publisher.
Q. I believe you are owner and editor of the county
paper at Pearisburg, known as the Pearisburg Virginia.
A. Yes, sir.
Q. How long have you been engaged in the printing and
newspaper business, Mr. Johnston?
A. Solely for myself for the past seven years, but I
have been in it. for the past thirty-three years.
Q. You say solely for yourself for the past seven years?
A. Yes, sir.
Q. And. I believe the rest of the tirne with your father,
Mr. Thomas C. Johnston?
A. Yes, sir, that is right.
Q. How long have you lived in Pearisburg, Mr. J olmston?
A. Forty-six years.
Q. Do you ren1ember along about 1908 or 1909 when the
To·wn of Pearisburg enlarged its municipal water system and
took 'vater from the springs known as the .James D. Johnston
springs on Angels Rest Mountain,
A. Yes, sir.
Q. Do you kno"r .Judge Bernard ~fason?
A. Yes, sir.
Q. Did you know Mr. '\7 • R. Powell in his lifetime?
A. Yes, sir.
Q. And do you kno'v ~{r. C. L. King?
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A.. Yes, sir.
page 65 ] Q. Do you remember any occasion ,about that time
of seeing a postal card alleged to have been written by Colonel James D. Johnston to the Town of Pearisburg,
or to some member of council, concerning this water supply 1
A. Yes, sir.
Q. Will you just make your statement concerning that 7
A. Wf:~l, I 'vent into the bankQ. The Bank of Pearisburg'
A. The Bank of Pearisburg, on some business, and while
I was-,vhen I 'vent in there my uncle, Fount Johnston· and
~Ir. W. R. Po,vell and Judge Mason were standing in the
lobby 'vith a postal card, and from the talk I found out it was
concerning the water from Mr. Johnston.
Q. From Col. James D.· Johnston, is that what you
mean?
A. Yes, sir.
Q. Did you see that postal card there on that occasion 1
A. Yes, sir.
Q. Did you hear your uncle, Fount Johnston, ]vir. vV. R.
Po,vell and Judge Bernard }fason there in the bank lobby on
that occasion discussing this postal card T
A. They 'vere, and they seemed to be well pleased with
it.
Q.· From 'vhat you heard there in that discussion and
from -\vhat you saw, I will ask you to state if it concerned the
James D. ,Johnston water supply.
A. I think so, I am almost sure it did, it was about the
spring-the water.
Q. Fron1 what you heard and saw there on that occasion,
did you understand "rhat the general nature of the card was,
if so, please state 'vhat it 'vas 1
1\.fr. Burks:
We object to that question on the ground that the witness
has not testified that he read the postal card. Th;s evidence,
we presume, is directed to proving that Col. Johnpage 66 ] ston in fact wrote a postal card to the Town of
Pearisburg or some official of the town with rE:gard to the water supply, and the contents of the postal ea•rd.
This "ritness has not testified that he read the postal card, but,
on the contrary, has indicated that he did not ..
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A. I don't know what was on the card except that they
'vere well pleased with the contents of it.
By }fr. Dillon:
Q. Were these three gentlemen, Mr. Fount Johnston,
who was your uncle, Judge Bernard Mason and Mr. W. R·.
Powell then members of the council and actively engaged in
the water negotiation?
A. I don't know whether they were members of the council a.t that time or not, but they were all active in the water
works.
Q. Will you state as nearly as you can about what time
that wasT
A. It was sometin1e after 1906, I think-I an1 sure it
was after 1906, a year or two.
Q. How do you fix tha.t f
A. Well the printing office at tha.t time was in the present building and we n1oved into this building in 1906, and out
of it in 1912.
Q. When did this occur with reference. to when you moved into the building which you now occupy as a printing office?
A. I think proaJbbly a year or two.
Q. And when you moved into the building- was in 1906t
A. Yes, sir.
Q. And you said that it was a year or two after you
moved into the building, which was in 1906?
A. Yes, sir.
·
Q. I will ask you to state whether or not Col.
page 67 ] Johnston through all the years you have been connected with the printing office. which you say has
been thirty some odd years, has been coming to Pearisburg
as a regular practicing lawyer'f
A. As far as I know, he had.
Q. Well, how do y<>u know it?
}Ir. Burks:
vVe will be glad to stipulate in the record here that Col.
Johnston has practiced at the Pearisburg bar all those years
and has been a member of the Roanoke bar for the past-how
many years, Col. Y
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Col. Johnston:
I came to the bar in 1893.
Mr. Burks:
Since the year 1893. \Ve are also willing to stipulate
that on the occasions of Col. Johnston's visits to the Town
of Pearisburg he has drunk freely of the Town's water supply. With that stipulation in there I don't think it is necessary to ask every witness about his coming to Pearisburg.
By l\1:r. Dillow:
Q. State how you know it, have you seen or heard him
or how do you kno'v it? .
A. I have seen him there lots of times in Court. I don't
ren1ember when I first saw him.
Q. Did he for 1nany years after he moved to Roanoke,
where he practices law, carry his law card in the Pearisburg,
Virginian? ·
A. He did.
Q. "\Vill you state 'vhat the g·en~ral contents of that card
'vas, and I ~11 also ask you, when you have returned home,
to furnish the shorthand reporter with a copy of that card.
A. Well, it ·was James D. Johnston, Attorney-atpage 68 ] law, Roanoke, Virginia, practice in the Courts of
Giles County.

1Ir. Burks:
vVe object to the introduction of evidence relating to Col.
Johnston's card in the Pearisburg Virginian on the ground
that it has no bearing whatever on the issues involved in this
case, and on the further ground that we have admitted that
Col. Johnston for all the years since the town has been using
water fron1 the Johnston springs has been practicing befo1·o
the bar of the Circuit Court of Giles County.
By
in

~Ir.

Dillow :
Q. Did that card also contain the fact that he practiced

Peari~urg~

Yes, sir.
Is that being now run in the Pearisburg Virginian,
and if not. about how long has it been discontinued Y
A. It is not running, and I think it was continued
prol1ahly three or four years ago.
A.
Q.
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Q. You mean it was discontinued?
A. Yes, sir.
Q. Probably three or four years ago?
A. Yes, sir.
Q. Will you furnish the reporter, upon your return
home, with a copy of this card 1
A. Yes, sir.
Q. How often did the Pearisburg Virginian issue n
paper containing that card?
A. Weekly. Sometimes it was left out.
(NO CROSS EXAMINATION)

Q. Do you authorize the shorthand reporter to sign your
name to this deposition Y
A. Yes, sir.
page 69 ] And further this deponent saith not.
PEARSON 1\11. JOHNSTON,
By N. R. PARRISH,
Shorthand Reportet-.
J. vV. WOODRUM, another witness of lawful age, having first been duly sworn on behalf of the complainant, de·
posed as follows:
DIRECT EXAl\fiNATION.
By ~fr.
· Q.
A.
Q.
A.
Q.
A.
Q.
rum?
A.
Q.
A.
Q.
A.

Dillow:
Is your nan1e tT. \Y. '\Voodrum?
J. W. Woodrum.
Where do you live, Mr. Wood nun 1
At Pearisburg.
At Pearisburg, Giles County, Virginia~
Yes, sir.
How long have you lived at Pealisburg, Mr. Wood-

All my life with the exception of twenty years.
How old are you?
Fifty-nine.
'\Vhat period did that twenty years cover?
rrhree years in Ohio in 1901, 1902 and 1~03,
and then
I
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I was !back at Pearisburg- up until 1911, and fron1 that time
for about seventeen years I spent at Bluefield.
Q. About seventeen years you spent at Bluefield, "\Vest
Virginia V
A. Yes, sir.
Q. I believe you were engag·ed in banking at Bluefield,
West Virginia'
A. Yes, sir.
Q. :Mr. Woodrum, were you a n1ember of the connpage 70 ] cil of the Town of Pearisburg about the years of
1906-7-8-9 or 1910, or at least during the time
when the negotiations \Yere carried on between the Town of
Pearisburg and Col. James D. Johnston concerning the acquisition of the ''rater system known as the James D. Johnston
springs?
A. I was on the council at the time the spring was taken
over.
Q. Were you a member of the water committee of the
council at that time 1
A. I was at the time the water was turned into the reservoir.
Q. It is alleged, and there has been proof taken in thi~
case concerning a postal card alleged to have been written
by C'ol. James D. Johnston to the To\vn of Pearisburg concerning the James D. Johnston springs. I will ask yon to
state if you ever sa\V such a postal card?
A. Yes.
Q. Will you state what the purport or contents, if you
can, of that postal card was Y
A. I can't state the exact wording of it, rbut the card
stated or gave the Town the right to connect the sprinu to
the reservoir.
Q. I will ask you to state whether or not there were ·any
strings or conditions or limitatjons conta~ned in that postal
card concerning the right of the Town to connect those
springs with its reservoir.
A. None. ·As well as I remember it just told them to
go ahead, that is, gave them the right to connect the springs
with the reservoir.
Q. Thereafter did the Town proceed with the ca ....nection
of these springs to its reservoir?
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A. Yes.
Q. Did you, during the years you were on the
page 71 ] council or since, ever hear of any strings, conditions or limitations on the right of the Town to
take that waterY
A. Not until after this matter came up.
Q. You mean none until after this present matter came

up?
A. Yes, sir.
Q. Did you actually yourself see that postal card and
have it in your hands T
A. Oh, yes, I remember the card well. I read it several
times.
CROSS EXAMINATION.

By Mr. Burks:
Q. Mr. Woodrum, what did you do with the postal card f
A. The last I remember of it it was in the possession of
Mr. W. R. Powell.
Q. Was Mr. Powell, at that thne, a member of the council!
A. Yes, sir.
Q. And a member of the water committee Y
A. Yes, sir.
Q. Who was chairman of the water committee?
A. As well as I remember, I think he was.
Q. Who was clerk of the council at that timeT
A. I really don't remember.
Q. Were you clerk of the council T
A. No, sir.
Q. Who kept the records of the council at that tin1e 1
A. I believe Mr. E. S. Dennis did, I am not certain
about that.
Q. Is Mr. Dennis living now!
A. No, sir.
Q. Do you remember any of the \vording on that
page 72 ] card T
A. No, I do not, except authorizing them to go
ahead and connect the spring up.
Q. Do you remember the word "right, "r-:i-g-h-t"T
A. No, I do not.
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Q. Do I understand that your recollection is that the
general purport of the card \Vas that it would be all right for
the To\vn to go ahead and connect the spring with the reservoir~

.A.. That is true.
Q. Now, ~ir. vVoodrum, what resolution did the council
pass after the reeeipt of that card with reference to the card?
A. Well, I don't remember that.
Q. Did they pass any resolution 7
.A.. Not that I kno\v of. They possibly did, but I don't
remember. I know that after we received the card we went
ahead and connected to the springs.
Q. Do you recall having any conversation with Col.
Johnston after the receipt of the card 1
A. No, I do not, either that or before.
Q. Are you prepared to say that the council of the Town
of Pearisburg took no offic:al action by resolution or otherwise to m.ake any expression whatever to Col Johnston- after
rece~pt of that card f
A. Not unless it is in the record. I don't remember.
I suppose there was some general conversation about it, but
I don't remember anything about that.
Q. 1\ir. J ohnston-1\ir. P. J\L Johnston-has testified
that .~Ir. Po,vell and Judge ~Iason and l\ir. Fount Johnston
expressed some pleasure over the receipt of the card, being
delighted that the card had been received. You have no rec. ollection of any conveyance of that expression to
page 73 ] Col. Johnston?
A. No, I don't reme1nber that.
Q. What was the date of the card, Mr. Woodrum?
A. I couldn't tell you. I don't even remember the year.
Q. ~Ir. vVoodrun1, I hand you a book which has previously been introduced as evidence style ''By laws and 1Yiinute Book Pearisburg Corporation,'' purporting to contain
the n1;nutes of the meeting of the council of the 'fown -of
Pearisburg over a period beginning· July 1, 1898, and ending
June 1, 1914. I will ask you to look at that book and tell me
if you can find any reference to the postal card about \Vhich
you have testified, and if so, what reference the book· contains to the card and 'vhether or not you find any resolution
o1· a.ny record of action taken by the councH of the Town of
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Pearisburg, in acknowlcdge1nent of receipt of postal card referred to, or an acknowledgement of the privileges or the pelmission which you testify the postal card conferred, or any
reference to any right which Col. James D. Johnston or any
of the heirs of the late James D. Johnston, Sr., had conferred
on or granted to the Town of Pearisburg ]n as far as the water
in the so-called James D. Johnston springs is concerned Y

Mr. Draper:
In order to save tilne it is hereby stipulated that no reference is made in the n1inutes of the Town Council, referred
to, to the postal card. As to any other reference in regard
to the water works, it is submitted that the minutes themselves
are the best evidence, and they have been introduced, and it
is a useless consumption of time to have the witness go
through the 1ninutes.
Mr. Burks:
We are willing to give the witness atuple opportunity to
go through this book at his leisure in order to answer that
question.

A. I \vill do this, and if I find any reference to it
page 74 ] I will furnish the reporter with the pap-P. and date
of the reference.

By Mr. Burks:
Q. 1\{r. Woodrum, after the receipt of the postal card,
did the council of the Town of Pearisburg have any further
conferences or negotiations with Col. James D. Johnston or
the heirs of the Johnston estate with regard to the water
rights?
·
A. Not that I remember.
Q. And how long were you on the council after the receipt of that postal card, approximately?
A. 'Veil, I don't remember the exact date of the card.
Q. I will change my question a.nd ask 'vhen you went orf
the couneil Y
A. No, I don't remen1ber that.
Q. When did you go to Bluefield Y
A. Jn'19ll.
Q. Do you think that you \vere on the council from 1908
to 1911?
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A. Yes, I think I was still on the council after I 'vent to
Bluefjeld. I think my time expired after that.
Q. Do you remember, Mr. Woodrum, to whom the postal
card was addressed Y
A. To Mr. Powell, I think, W. R. Powell.
Q. Do you remember who had the postal card when you
first saw it?
A. He did.
Q .And where did you see it¥
A. There at the bank. I was working at the bank at the
tiine.
Q. Did you see it after that?
.
A. Oh, I saw the card several times. I don't know
whether it was any length of time after that or not.
Q. Did you have any further discussion about
page 75 ] the card after the conference at the Bank?
A. Not that I remember.
Q. Did you hear the card discussed at any other time 7
A. Oh, I suppose I heard it made reference to about
the card being received, but I don't remember any special
time or what brought it up or anything about it. Q. Mr. 'Voqdrum, it has been shown in evidence that
Col. Johnston was a rather frequent visitor in the Town of
Pearisburg, practiced at the bar of the Giles County Circuit
Court; you saw Col. Johnston in Pe.arisburg from time to
time about the time of these negotiations, didn't you Y
A. ·Frequently, yes, sir.
Q. Did you yourself ever express any acknowledgement
or any appreciation for that postal card to Col. Johnston Y
A. I may have, but I don't rememer it.
Q. You have no recollect! on of it~
A. No.
Q. Was Mr. Powell also a men1ber of the water comndttee?
A. Yes, sir.
Q. Were you and 1\ir. Powell in pretty close touch with
the situation in regard to the water during the. time of these
negotiations?
A. Yes.
Q. If any action bad been taken by }Ir. Powell on behalf of the Town or the council in reference to the Johnston
springs, "rould you l1ave been likely to know a;bout it?
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A. I think so.
.
Q. Was Judge Mason also a member of the water
page 76 ] committee?
A. I don't remember 'vhether he was or not.
Q. \Vas he a n1ember of council T
A. I don't remember whether he was a member of council at that time or not.
Q. I v.~ill ask you this question then, Mr. "\Voodrum, as
a men1ber of the wat~r committee during the time of these negotiations isn't it likely that you would have known of any
negotiations or any steps taken on behalf of the water committee or the council with regard to the acquisition of the
Johnston springs or the water from the springs f
A. Well, the only thing that I remember, that is, to
state positively, is the receipt of and seeing the card, and we
afterwards turned the water into the reservoir.
Q. If any member of the water co1nmittee had taken
any further steps on behalf of the water committee or on behalf of the Town with regard to that water you, as a member
of the water committee, would have known of it wouldn't
you?
A. I think so, but I don't remember anything.
Q. But you don't remember anything?
A. No, sir.
RE-DIRECT
Bv

~Ir.

·

Q.

EXA~1INATION

Dillow:
Mr. Woodrum, I find here on this n1inute book of the
Town of Pearisburg, which has been heretofore introduced in
evidence, the meeting of July ~6, 1908, 'vhich appears on pag•~
135 of the said minute book and on top of the following page,
136, the follov.ring minutes: "J. W. Woodrum was elected as
councilman in place of George V\T. Osborne, who
page 77 ] had been elected to position of sergeant.'' . Is
that when you went on the council T
A. Tha.t is when I 'vent on the council.
Q. On the same page, I find this minute as of the san1e
date, July 16, 1908, "J.· W. Woodrum qualified as councilman to fill unexpired term of G. W. Osborne, who had bee~1
elected as sergeant.'' That is correct T
A. Yes.
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Q. And upon that san1e pag-e and on that same date I
fin<l this following minute: "J. W. Woodrum 'vas elected as
a member of the water committee in place of J. E. Charlton,
removed from the Town." Is that 'vhen you were elected a
tnember of the water committee?
A. Yes, sir.
Q. I also observe from this minute book that E. S. Dennis appeared to have ibeen recorder, and in some places signed as clerk, beginning at the council meeting of July 30, 1901,
and according to these records continued to appear as clerk
to the end of the minutes on June 1, 1914. Was Mr. Dennis
the clerk of the council during those years?
A. Yes, I know he was clerk during the time I 'vas on
there, and my recollection is that he was clerk for a number
of years.
Q. Is he now head~
A. He is now dead.
Q. Do you know about how long 1\fr. Dennis has been
dead¥
A. Let's see now, about fourteen years, I guess.
Q. Do you lmow what became of his papers and records!
A. No, I do not.
Q. I observe on page 168, of this same minute
page 7,8 ] book, under date of February 16, 1912, when a
meeting of the council was held, the follo,ving
minutes: "Counc]Inan J. W. \Voodrun1 having n1oved to another State his position as councihnan was declared vacant
and Dr. F. B. ]\filler was elected to fill the vacancy occasioned
thereby, and he was duly qualified by the 1viayor and took his
seat as councilman of the Town of Pearisburg, Virgin=a."
Is that when you n1oved to Bluefield and went into the banking business~
A. Yes, sir.
Q. _bo you authorize the shorthand reporter to sign your
name to this deposition T
A. Yes, Hir.
And further this deponent saith .not.

.T. W. WOODR.Ul\'I,
By N. R. PARRISH,
.
Shorthand Reporter.
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By Mr. Draper:
Q. Mr. Johnston, do you know whether or not an effort
was made to locate and find the postal card about which you
and 1\ir. Woodrum have testified?
A. Mr. A. L. Farrier and I were to examine the attic of
the law building, I think it 'vas on last Wednesday evening a
week ago; and something came up I didn't get over there; and
I went back to him on Thursday morning and spoke to him
about it and· said I would be ready that evening to go through
it, and he told me that they were destroyed, that his .father
had told him that all the Jl,!lpers of Mr. E. S. Denpage 79 ] nis were destroyed.
Q. That is the same Mr. E. S. Dennis who was
clerk of the council at that time?
A. Yes, sir.
Q. And 1\ir. M. P. Farrier was his adtninistrator?
.A. I don't recall that.
~fr.

Burks:
We object to Mr. Johnston's evidence there on the ground
that it is purely hearsay, because lVIr. J ohnstoil testifies that
1\ir. A. L. Farrier told him that 1Ir. M. P. Farrier had told
him that Mr. Dennis' records had been burned up, and there
is no evidence whatever as to what those records contained
or what records they were that were burned up, ·whether they
were personal or official records, and it further appears that
if the records and papers were burned the fire took place
after Mr. Dennis' death and after the papers had come into
the possession of 1\lr. M. P. Farrier, as his administratot~,
and 1\fr. Farrier 'vould be in a position to testify whether or
not the records refeiTed to were official records or personal
records and just what investigation of the papers he himself
had made.

By 1\f.r. Draper:
Q. l\tfr. Andrew Farrier is the son of ~rr. 1\f.. P. Farrier,
is be notY
A. Yes, sir.
Q. And is the secretary and works in his office?
A. Yes, sir, clerk of the Trial Justice Court.
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Q. And he also is the secretary .of Mr. M. P. Farrier
and works in his office~
A. Yes, sir.
Q. And is he familiar with the records or not?
A. Yes, sir, he is.
Q. I will ask you this question, in endeavoring
page 80 ] to find this postal card was an advertisement inserted in the paper requesting any person having
Town records to produce them V
A. Yes, sir, it appeared in last Thursday's paper.
Q. Has there been any response to that advertisement¥
A. This book has showed up.

Mr. Dillow:
This book, which has been introduced in evidence as the
minute book of the Town of Pearisburg, sho,ved up.
Q. "\Vho produced that book?
A. It is just hearsay.
Q. Well, who was it~
A. A. D. Gerberich.
Q. vYho is Mr. A. D. Gel"berich?
A. He used to be a memeber of the Town Council. acting as clerk, I think, and he is at present postmaster at Pearisburg.
Q. Did the Town council have any regular office?
A. No, sir.
Q. They simply met under their hats wherever they
could get together?
A. Yes, sir, tl~ey met most of the time in the courthouse,
but the clerk generally l\:ept all records at his home or other
p1aces.
By Mr. Burks:
Q. ~Ir. Johnston, I understood you to say that it was
your recollection that Mr. Gerllerich 'vas clerk of tl1e counsel'
A. Well, I don't think Gerberich was ever appointed
clerk, except when he was a member of counsel.
Q. Do you lmow when he was a member of council Y
A. Well, he was a member of council up until just pro~
ably six years ago.
Q. Have you any recollection of when he first went on
the council t
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A. No, I do not.
By Mr. Draper:
Q. Do you authorize the shorthand reporter to
page 81 ] sign your name to this deposition?
A. Yes, sir.
And further this deponent saith not.
PEARSON M. JOHNSTON,
By N. R. PARRISH,
Shorthand Reporter.
Mr. vVhittle:
At the conclusion of Mr. P. M. Johnston's testimony
counsel for the Town of Pearisburg announced that this concluded the taking of their evidence in chief, they, however,
reserved the right to continue their search for the lost alleged postal card and introduce it if found.
State of Virginia,
City of Roanoke, to-wit:
I, N. R. Parrish, a Notary Public in and for the City of
Roanoke, in the State of Virginia, do hereby certify that the
foregoing depositions of Pearson l\L Johnston and J. W.
vVoodrum were duly taken, sworn to, and authority given the
shorthand reporter to sign same, before me, at the time,
place and for the purpose set forth in the caption thereto.
1\Iy conunission expires July 16, 1938.
Given under my hand this the 28th ·day of October, 193'7.
N. R. PARRISH,
Notary Public.

DEPOSITIONS FOR THE DEFENDANTS
The depositions of James D. Johnston et al taken
page 82 ] at the Court house of Giles County, Virginia, at
Pearisburg, on the 22nd day of November, 1937,
before J. Livjngstone Dillon, a Notary Public of said County,
by agreement of all the parties by their Attorneys, to be read
as evidence on hehalf of the defendants, in that certain cause
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now pending in the Circuit Court of Giles County, Virginia,
'vherein the Town of Pearisburg is the complainant and Hat·
tie Johnston Carter, et al 1 are the defendants.
PRESENT: James D. Johnston, one of the defendants
in person and by Randolph G. Whittle and lVIartin P. l:Snrks,
Attorneys for all of the said defendants ; the Town of Pearisburg·, a municipal corporation, by John S. Draper and J. L.
Dillow, its Attorneys.
J. vV. FARLEY, a 'vitness of lawful age, being first
duly sworn, deposes and says :
DIRECT EXAMINATION.
By

~Ir.

Burks:
State your name please.
A. J. W. Farley.
Q. Mr. Farley, where do you live?
A. About one mile out from town ..
Q. About one mile out of Pearisburg?
A. Yes, sir.
Q. Were you ever Mayor of the Town of Pearisburg?
A. Yes, sir.
Q. l\ir. Farley, have you ever been a member of
page 83 ] council of the Town of Pearisburg1
A. Yes, sir.
Q. Will you state, as near as you can, aJbout when you
were a 1nember of the council and as nearly as you can 'vhen
you were Mayor of the town t
A. I was put on the council about 1920 or 21 and wa:::;
on the council for 8 or 9 years, and l 'vas elected l\IIayor for .J:
years in 1928 to 19'32, I think it was two terms.
Q. During your term on the council did you have any
connection with the water committee T
A. I was on the water committee, yes, sir.
Q. ~ir. Farley, I will ask you to sate in your own words
oust 'vhat you know about the use of the water from the James D. Johnston springs by the Tov.rn of Pe~risburg?
Q.

l\:fr. Draper:
Counsel for Town of Pearisburg objects t() the foregoing
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questions as being improper on the grounds that the witness
has testified that he was not a member of the council until the
year 1920 and was not Mayor until1928, many years after the
acquisition of the water supply in question and his understanding as councilman in 1921 and as Mayor in 1928 would be
inadmissible in explaining a transaction which occurred in
1908 or 9.
A. You mean the use of the water, how 1nuch they used
-and whose water it was~Y
Q. We are chiefly interested in whose water it was and
what claim, if any, the Town of Pearisburg made to the 'vater.
A. Well, I have to say that I always unqerstood that it
was Mr. Johnston's spring.
Q. Is that your understanding as. Mayor of the Town
of- Pearisburg?
A. Yes, sir, I went to him several times about the
page 84 ] water while I was Mayor.
Q. What conferences did you have with him about
the waterY
A. I tried to buy an acre or two around the spring to
keep the stock away. He said he would not sell the spring
but would sell the Town the farm for $8,,000.00. I talked to
the council about it.
Q. Did the council consider the offer of Col. Johnston
·
of salef
A. No, sir.
Q. Did you take it up 'vith the council~
A. I mentioned it to them and told them.
Q. What was the attitude of the council about buying the
land around the spring?

Mr. Draper:
The foregoing questions and answers objected to on the
grounds that the question simply calls for an opinion of the
witness and the question and answer is highly improper as
expressing an opinion based on matters which came up many
years after the acquisition of the rights in question.
Mr. Burks:
The quesion calls for the witness' own definite knowledge
of what action, if any, was taken hy the council o~ the town o·f
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Pearisburg in regard to the purchase ·of the Johnston farm
and springs. It calls for no opinion, hut simply whether or
not this witness knows what action the council took.
Mr. Draper:
Witness has predicted his answer on the following statement: ''he always understood it was Mr. Johnston's spring.''
A. I talked to them and told them what Col. Johnston
. had told me about it, they did not agree to do anything.
Q. Did you discuss the matter of buying Col. Johnston's
part of the land T
A. Yes.
Q. What did the members of the council have to
page 85 ] say about the price'
A. Well, they didn't seem to want to buy it whether it was too 1nuch or not. They seemed like they wanted to
get just several acres around the springs.
Q. Did you ever have any other conferences with Col.
Johnston in regard to the water from those springs while
you were Mayor of the Town of Pearisburg?
A.. I went to Col. Johnston about the water. We had
some people here that would not pay while I was Mayor and
I threatened to cut them off, because they would not pay, and
I went to Col. Johnston about it and he said no, he didn't
want anybody cut off, I think was the answer he gave me.
Q. You talked with Col. Johnston about the method of
collecting, what should be done about collecting water rent?
A. Yes.
Q. 'Vhy did you go to Col. Johnston about that matter,
Mr. FarleY'¥
A. They claimed it 'vas Mr. Johnston's spring a.nd I
thought it would lbe best to get his advice about it before I
cut them off.
Q. After talking to Col. Johnston about cutting those
people off, what action was taken by you as Mayor or councilman in regard to collecting that rent?
A. I didn't collect it.
Q. Did you talk to him about that matter on one or more
occasions?
A. I remember letting a fellow run a water line from his
house in the field and he had some calves in the field and he
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could put the line in the field to water the stock and it was
that dry summer we had and the water got low and I. was going to cut the line· and Col. Johnston happened to_ be in town
and I mentioned it to hirn and lie said not to.
page 86 ] Q. That water was not cut off Y
A. No.
Q. Did the council then during your tenn of office as
councilman and as Mayor recognize the title of the Johnston
heirs to the waterY
Mr. Draper:
Objection to that question as leading and witness certainly cannot express an opinion as to what the council would
think and the only ans,ver to that would be pure conjecture.
Mr. Burks:
I withdraw the question.
Q. I ask! you, Mr. Farley, if the council of the Town of
Pearisburg and you as Mayor ever made any claim on that
waterY
A. No.
Q. While you were a member of the council or mayor f
A. Not that I lmow of.
Q. State 'vhether or not during your term on the council
or as Mayor the title of the J"ohnston heirs in the springs
was recognized by the council?

Mr. Draper:
Same objection as made to each question without r_epetition.

A. Yes. We had it up several times in the council and
about the water, about getting more water or fixing up the
spring or doing different things and they wou'd always bring
Mr. Johnston's name up.
!

CROSS

EXA~IINATION.

By }..fr. Draper:
Council for the Town of PeariSiburg objects to all the
foregoing questions and ans,vers as being irrelevant and illegal, improper and imaterial and without waiving said ob-
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jections proceeds to cross examine the witness.
page '87 ] Q. Mr. F'arley, I believe you 'vere Mayor from
1920 for how long1
·
A. Until 1932.
Q. You know nothing at all about what occurred between
Col. Johnston and the ~Iayor and council of the Town of
Pearisburg from 1908 to 1912 do you~
A. No, sir.
Q. You never heard or k1~w anything about the postal
card that was introduced as proof in this case?
A. No, sir.
Q. You don't kno,,~ under what arrangements this water
line was originally established?
A. No, sir, I don't. That was before I moved to Pearisburg.
Q. You do lmow, however, that that water line 'vas used
from the day of its establishment up to the last year or two
\vithout cornplaint by Mr. Johnston, don't you?
A. Never heard of anything.
Q. You do know that from the time of its installation
it was used here in Pearisburg?
. A. Yes, sir.
Q. You do know that a sewerage systern and a fire system was installed with this as practically the entire water supply, do you not?
A. Yes, sir.
Q,. You did approach Col. Johnston not about the continuance of the "rater supply, 1but acquiring a fe'v acres around
the spring to protect it from stock?
A. Yes.
Q. You did acquire additional water supply -:- what
spring?
A. l-Ie has five up there.
Q. I was just talking about this one spring you
page 88 ] wanted to make improvements to increase the
water supply?
A.. Yes, we had lots of trouble about stock getVng around
there.
Q. And your interview was about protecting the water
supply you already had?
A. Yes.
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RE-DIRECT
By Mr. Burks:
Q. When you talked to Col. Johnston about acqmr1ng
rights around the spring, the 1and around the. spring, was
there any conversation in regard to the spring1
A. Yes, that's what we· were after, the spring and enough
land to fence it in.
Q. Had the council, while you were a member, or while
you were Mayor, ever put any fence around the springY
.A. No, sir.
Q. What action was taken in regard to the fence after
your conversation with Col. Johnston about itt
A. Well, I don't know that I told the Col. that we were
going to fence it. I 'vas aiming to buy so much land around
the spring.
Q. Did the council ever do anything to keep cattle and
stock away from there t
A. No, sir, they built a concrete reservoir up there ·and .
got rid of a lot of 'vater that ran of! the hill where stock
would lay.
Q. Do you authorize the stenographer to sign your nan1e
to your deposition when it is written up on the machine Y
A. Yes, sir.
And further this deponent sayeth not.
J. W. FARLEY,
By Stenographer.

I. C. HALE, another witness of lawful age, being
page 89 ] first duly sworn, deposes and says:
DIRECT EXAMINATION
By 1\'Ir. Burks:
Q. What is your nameY
A. I c:Hale.
Q. Mr. Hale, were you ever a member of 'council of the
Town of Pearisburg?
A. Yes, I 'va.s a member of the council for three or four
or six years, I don't remember-from 1912 to, 1914, until I
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was elected Mayor-it must have been 1917 when I was elected. ·
Q. How long did you serve as counciln1an and Mayor of
the T·own of PeariSburg?
A. I-my memory is not accurate about it, 1914 to 1924
would be as close to itQ. Were your services continuous during those years?
A. Yes, sir, I was counciln1an, then 1\fayor.
Q. Did you and Mr. C. L. King ever have any discussion
regarding til~ w:.t •vr the r,o·wn was using from the James D.
Johnston springs while you were either Mayor or a member
of the council~
~Ir.

Draper:
Objected to as highly in1proper, telling the conversation had between he and Mr. C. L. l{ing. The town of Pearisburg could not have been found by any such conversation
and the telling of the conversation ~f that character in evidence is clearly irregular and not relevant to the issue in this
case.
A. No, I haven't any recollection, although its highly
possible that I did, but it's been such a long time ago and I
haven't any recollection of any conversation, but as both of
us 'vere interested it is more than likely we did, but I couldn't
recall it.
Q. While you 'vere ~fayor or a member of the
page 90 ] council, did the question of the to'vn 's use of the
'vater fron1 the Johnston springs ever come up¥
A. Not to n1y recollection did it ever come up officially.
I feel sure it was discussed unofficially, but never officially.
So far as making a proposition of any kind to ~Ir. Johnston
we kne'v that the 'vater came from his spring, but we did not
take any steps to make a proposition.
Q.. But you lmew that the question was up?
A. Yes, 've knew the water belongea to Mr. Johnston, so
far as I am personally concerned we never questioned that
point.
1\fr. Draper:
The foregoing questions and answers objected to as ir-
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relevant, improper, but· without waiving said objection counsel for the town of Pearisburg proceeds to cross examine
the witness.

CROSS EXAMINATION
By

~Ir.

Draper:
Q. ~Ir. Hale, you know nothing about any transaction
between the Mayor and councilmen for the town of Pearisburg between the years 1908 and 1912 and Col. Johnston Y
A. No, I don't think I would. I was not connected with
it-I have forgotten the date-I 'yould say it was 12 or 14
and I know nothin!:r aLout any transaction prior to that.
Q. From 1914 to 1924 Col. Johnston made no adverse
claim to these rights did he?
.A.. I never talked with Col. Johnston about the matter.
Q. During that tin1e right extensive improvements were
made in the water system? The sewer system was installed
at that time Y
.A.. No, sir. I don't think there was any improvement
made to the main line, and certainly no sewer system.
Q. Wasn't the line extended from house to house Y
page 91 ] .A.. Yes, 'vhen it 'vas necessary, from the pipe
line to the residence.
Q. Col. Johnston was a frequent visitor during that time
to the town of Pearisburg·?
A. Yes, sir.
Q. You knew and everybody knew Col. Johnston and
the heirs of James D. Johnston, Sr., owned this n1ountain
farm, didn't you?
A. ·Yes, sir.
Q. .And during all that period 1912-1924 'vhile you were
a member of the council and Mayor ·no protests or adverse
clain1 on the part of Col. Johnston as to the use of the water
'vere eveP made?
.A.. So far as I know, no.
Q. And during all that time neither you nor the council took action~~
.1\.. We d!d not.
!
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RE-DIRECT·
By Mr. Burks:
.
Q. Mrt Hale, why didn't the council during that period
take some official action regarding this water f
Mr .. Draper:
Objection to question first, as leading, second, as calling
for opinion of the witness.
A. We felt that there was nothing to worry about, that
we always had a legal right to take that water any time we
chose to, legally.
Q. How do you mean you would always have the right
to take that water legally?
A. I always understood that a municipality had a right
to condemn any 'vater supply it chose to and pay the damage.

Mr. Draper:
The foregoing question and answer objected to. It is
not a question of how a ~fayor or member of the council
felt, but a question as to what they did, and it is submitted
the 'vitness can not give his own personal feelings
page 92 ] or the private feelings of a public official, as irrelevant evidence in the case, or to give his conclusions, opinion, or feelings.

Q. Will you authorize the stenographer to sign your
name to your deposition after it has been written up on the
machine?
A. I do.
And further this deponent sayeth not.

I. C. HALE,
By Stenographer.
~I. P. FARRIER, another witness of lawful age, being
first duly sworn, deposes and says :

DIRECT EXAMINATION
By

].{r.

Q.

Whittle :
Please state your nameY

Carter, et als vs. The Town of Pearisburg, Va.

85

lJtl. P. Farrier
A. J\L P. ·Farrier.
Q. You are an attorney at the local bar?
A. Yes.
Q. Mr. Farrier, how long· have you been practicing· law
in Pearisburg·?
A. Ahnost 34 years.
Q. Continuously?
A. Continuously, yes.
Q. You are Trial Justice for Giles Countyf
A. Yes.
Q. Did you formerly practice law with Judge Martin
Williams?
A. Yes.
Q. During· what period of time, ~Ir. Farrier?
A. From February 1, 1904 until J auuary 1, 19.20, and we
dissolved by mutual consent. Then the partnership was thereafter resumed January 1, 1924 and continued until the time
of his de at~ August 27, 1934.
·page 93 ] Q. Did Col. Johnston ever employ your firm to
represent him in regard to the water the Town of
Pearisburg was using from the spring on the Angels' Rest
Mountain that belonged to his father's estate 7
A. I don't know just what occurred between J\{r. Johnston and Judge "\Villiams, several years ago; perhaps five
years ago the Town was expecting to enlarge its water system
and put in a sewer system and had hoped to get a grant from
the Federal Government under one of the several works
prQjects and it seems that the Town did not have a 'vritten
contract or deed for the 'vater which was being taken from
the spring on the Johnston land. ,Judge Williams went to
R-oanoke to have a conference with J\.Ir. J.ames D. Johnston
about the n1atter and after he came back frmn there he told
me, as I no'v recall, that l\{r. Johnston wanted 'to bell the entire tract of land to the town and, as I ren1ember it, he asked
$6,000.000 for tl1e tract. The tnat.ter drug alongjfor some time
and finally the government declined to procee4 further 'vith
the matter and the matter was never consun1n1ated. Sometime
after that I recall l\Ir. Ja.n1es D. Johnston talked 'vith n1e
about the matter and tried to work out so1ne adjustinent and
I told ~f r ..Johnston that the town had employ~d .Judge Wil-
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liams and I in the other matter and that they had employed
us in other matters and paid us well for our services and I

did not feel justified in taking the case, but that I would take
the 1natter up with the Town Council. I don't think I ever
appeared before the council, but I discussed the matter with
several members of the council and had n1y son Andred take
it up with the council at one or more meetings and I think
some propositions were made back and forth and
page 94 ] tried to make an agreement with Col. Johnston
and other joint owners of the property for the water, but no agreement was ever arrived at. In my several conversations with Mr. Johnston about the matter I feel quite
sure that when I told him that I did not feel justified in taking the case a.g·ainst the Town if it came up in court, I told
him at the same time I would not take either side of the matter in a court proceeding of any kind.
Mr. Draper:
The foregoing questions and answers objected to on the
grounds that they are irrelevant and improper.
Q. Judge Fa,rrier I sho'v you a letter on the stationery
of "\Villiams & Farrier, Attorneys-at-Law, Pearisburg, Vir·
ginia, dated October 18, 1937, signed ~I. P. Farrier, addressed to Mr. James D. Johnston, Roanoke, Virginia, and will
ask you if you wrote that letter to 1\fr. Johnston Y
A. I did.
Q. We now offer that letter in evidence.

Draper:
'Ve object to the introduct:on of that letter on the ·grounds
that it is irrelevant, improper, and immaterial.
~{r.

A. I here file letter as exhibit No. 1.
Q. Judge Farrier, were you ever a member of the council of the town of Pearisburg?
A. No.
Mr. Draper:
Without waiving objections, Attorney for Town of Pearisburg proceerlR to cross examine the witness.
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CROSS EXAMINATION.
By Mr. Draper:
Q. You have never been a 1nember of the council or
Mayor of the Town of Pea~·isburgY
A. Never have.
Q. You live a.t Newport and come back and forth
page 95 ] from there to here, do you not f
A. Yes, I have :been living at Newport continuously since sometime in the year 1900. Prior to that I lived
in Pearisburg for a few years-I don't recall how maiiy, but
I 'vas never a member of the town council.
Q. You have been in Pea:dsburg· practically every day
since you were admitted to the bar 34 years agof
A. Yes, with the exception of practically· all the summer
of 1927 and practically all the summer of 1931, and for a period of ab<;>ut 9 weeks during each session of the General 4-ssembly since 19•28.
Q. Judge F'arrier, your negotiations about 5 years ago
with Col. Johnston was brought about by an effort on the part
of the town of Pearisburg to secure ·Federal aid and enlarge
their water system was it not YA. Yes, that was what brought about the negotiations in
the first place.
Q. Your letter states, quote: ''Unless they do borrow
money for the purpose of enlarging the water ~ystem and putting in a small sewerage system, I don't see how the town will
be able to do anything at this time.'' Was there any talk up
about the past use of this water system with Col. Johnston¥
A. No, not so far as I recall. What I meant by the paragraph which you quoted that I did not see ho"i the town could
buy the tract of land unless they _got the Federal grant and
at that time it seemed quite sure they would iwt.
I
Q. It would have been necessary to ha-re had an absolute title?
·
/
A. This matter was handled largely by Judge Williams,
but I recall that they would not make the g;rant unless the
record title to the water could be se,cured, ho,vever,
page 96 ] I do not thjnk that that 'vas the :reason ·why the
matter was abandoned by the Federal authorities,
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it seems to me that the time had proba:bly expired and they
called the matter off for that reason.
Q. And don't you know as a matter of fact that the Federal Government is very strict about the spending of money
unless a record title has been acquired?
A. That v.ras the only experience I ever had with a case
of that kind, but in that case I am quite sure it was one of the
requirements.
A. As a regular practitioner and Trial Justice, before
this case of enlarging the 'vater system was brought up did
you ever hear of any question to the title of rights that the
town had to use the water systen1 which ·was installed about

1910,
A. I don't recall that I ever heard the matter discussed
one way or the other before that.
Q. The Town continuously used that water supply from
19107
A. I could not say that myself. I know that they were
getting 'vater from that spring. I had been at the spring
several times in so1ne of my hunting expeditions and saw the
pipe in the spring.
Q. 'Vere not the pipes installed away back in 1908 or
19107
A. I recall 'vhcn the 'vater 'vas secured from the Johnston larid, and I do recall that it "ras talked in the town that
the supply from the old town spring, as they called it, was inadequate and that the town had to have additional water.
Q. And that "ras secured and pipe line installed many
years ago, was it not¥
A. Yes.
Q. And you have not heard the 1natter d1aeussed one way
or the other?
A. No.
page 97 ] Q. Col. Johnston has been a very frequent yisito1~
at Pearisburg for the past several years, has he
not?
A. Yes.
Q. During _your negotiations, did the town refuse to pay
back rent for this waterY
A. T don't recall anyth~ng was said about back rent one
way or the other. It might have been, or if it was I don't
reran it.
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RE-DIRECT EXAl\!IINATION
By Mr. Whittle:
Q. During your negotiations was any back rent ever demanded by the heirs of James D. Johnston, Sr.1
A. J\.fr. Whittle, I just don't recall it. If it was I don't
know. I would not say it was not, but I have no definite recollection about it.
Q. Did the Town absolutely refuse to pay any rent at
all'
A. No, they did not.
_
Q. What 'vere the circumstances regarding the rent 1
A. As I said before I did not personally appear before
the council, but I did talk 'vitb several members of the council and it seemed that they might agree on son1e monthly rental to be paid, consistent with the amount of revenue that the
town 'vas receiving from the 'vater.
RE-CROSS EXAMINATION.
By

~fr.

Draper:
Q. But that 'vas· during negtiations regarding an enlarged 'vater supply and additional rights, 'vas it not'
A. No, that was after the Government had declined to
make the loan to the Town to enlarge the water system.
Q. The to'vn still had in mind and has in mind
page 98 ] no'v enlarging it, do they not?
A. That I couldn't say.
Q.. Did you know that an application i~ pending right
now for a grant for this purpose?
A. I did not.
And further tl1is denonent sayeth not.
Signature waived.
.

'

I

COL. J A~·fES D.•JOHNSTON, being of lawful age and
first duly sworn, deposes and says :
I
I

DIRECT EXAMINATION.

By ~Ir. Burks:
· Q. You are Col. James D. Johnston, one 9f the defencl$lllts in this suit 7
I
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A. I am.
Q. Col. Johnston, you are one of the heirs of the late
James D. Johnston, Sr. 1
A. I am.
Q. Who are the other heirs. of the late. Ja.mes D. Johnston, Sr.?
A. The children of my older sister, ~Irs. Roberta D.
Izzard, who are : John Izzard, Alice Izzard, Mary Adams,
and James J. Izzard. The children and widow of my deceased brother, Sidney F. Johnston, Sr., 'vho are: his widow, now
J\f rs. Hattie J. Ca.rter and her two children by my brother:
Sidney F. Johnston, Jr., and Louise J . .J\'Iartin; the children
of nty deceased sister, Mrs. Mamie J. Jameson, who are: J.
J\fason Jameson, Jr., and J. D. Jameson. It might be well
to say that my second sister, Miss Allene Johnston never
married and her share passed by her will to my mother and
thence by the v"7].ll of my mother to the three older children,
to-wit: ~Irs. Izzard, J\{rs. James on and myslf.
Q. Have the persons you named been made partpage 99 ] ies to this suit Y
A. They have.
Q. Col. Johnston, who are the personal representatives
of the James D. Johnston, Sr., estatel
A. 1\'Iy mother, Mrs. Mary A. Johnston, and myself'.
Q. Do you recall Col. Johnston, 'vhen the town of Pearisburg first began using water from the lands of the estah~
of James D. Johnston, Sr., located on the s~de of Angels'
Rest lVIountain near the town of Pearisburg~
A. It was the summer or fall of 1909.
Q. Who was the representative of the estate at that
time?
A. I was the surviving executor of the estate.
Q. Did you at that time have any conferences or any negotiat~ons with any representative of the town of Pearisburg
relative to the use of that water?
A. I did. I had a conference with Mr. C. L. J(ing, who
was then a member of the town council of Pearisburg and
Cashier of the Bank of Pearisburg.
Q. Will you tell the court the circumstances under which
the town began using the 'vater from the springs on this side.
of Angels' Re~t Mountain Y
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A. ~Ir. IGng made it known to me that the. town wanted
additional \Vater and wanted to get water for the town frorn
the springs which are involved in this litigation. I gave. him
permission for the town to get water from those springs, but
it \Vas not a permanent arrangement and ~It. King acted as
I thought in a rather hurried and hasty \Vay and as to my giving to town permission to get water from those springs \vhich
I have stated was not a pennanent arrangement.
page 100 ] I presume the pipes have been connected up. But
the 'vhole matter \vas temporary and Mr. J{ing
so understood and I made it plain to him, and there was nothing more definite than that I told him that the town could
get water from those springs.
Q. Throughout the negotiations immediately prior to
the commencement of this use what was the understanding in
regard to the water .a.nd condition of it Y
A. l1:erely that the town \Vas to have. the permissive
right to get \Vater up there, but it \Vas an open question as to
how long they might use it and J\~Ir. King and I and other menlbers of .the to'vn council were, of course, very friendly and
there was no trouble on my part and J\lfr. IGng so understood
that it was not a permanent arrangement. Merely, I was
allowing the town to get water· there and details under which
the town might get water were questions that were rather
left open.
Q. You spoke of the fact that it seCined to you that 'Mr.
King acted rather hurriedly. Did you understand that the
town, through Mr. King or ot.her,vise, "ras in a hurry to get
.
the water?
A. Well, no, I could say that I kne\v in a way that the
town was in a hurry to get the water and I didn't know until
quite recently one of the reasons that Mr. J{ing acted as quickly as he did.
Q. vVhat reason is that?
A. That "ras brought out her_e in the testilnony. It was
because the to"rn feared some objection on th~ part of Leds
& McVitty that owned the 'vater ·rights below qur land.
Q. State whether or not any claim of right by the town
of Pearisburg to the water of those springs has ever been
communicated to you?
A. Never. No adverse claim has ever been made
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to n1y knowledge and-or unless you might say·
page 101 ] that when I met the council on Novem'ber 2, 1936,
one of the council threw out some kind of a hint
that maybe they 'vere going to make so1ne adverse claim, but
never before had there been an intimation of any kind or
character that the town was claiming any right, title or interest to that water or the springs. It was ahvays kno'vn and
admitted that those springs and the water coming from the
springs was by the permissive use of the heirs of James D.
Johnston's estate.
Q. State whether or not the town of Pearisburg has ever
recognized the title of the heirs of the late James D. Johnston
to the water and the right to take water from the springs t
A. So far as I know the town and the town authorities
have ahvays recognized the right of the heirs of James D.
Johnston and there was never any intilnation so far as I can
recall to the contrary, except the one I have told of on November 2, 1936.
Q. The claim to whlch you have referred to is the one
which is involved in this suit?
A. Yes. as a result of the council on November 2, 1936,
showing a disposition not to buy the water right caused me to,
at that thne, notify the council that beginning on that date,
November 2, 1936, that the heirs would begin making a chargE',
a rental charge, of $50.00 per month.
Q. Has that rent been paid T
A. None.
Q. Has the town refused to pay?
A. I think I received one letter 'vhich I believe I have
in n1y file from the lady who is clerk to the council stating
that the lb!ll of $150.00 had been presented to council and paynlent declined.
Q. About how far from the town of Pearisburg are the
springs fro1n which the water ,has been taken T
A. I am a right poor judge of distances, Mr.
page 102 ] Burks, I expect it would be in the. neighborhood
of a quarter of a n1ile fron1 the spring following
the pipe line to the re~ervoir.
Q. Do you mean the original town reservoir or reservoir
at the spring~
A. I mean starting at the spring on our land and fol-
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lowing the pipe line· land by the town over to the reservoir
where the pipe empties. That 'vould be probably a quarter
of a mile, that is. merely a guess.
Q. What is the size of that piu.e 1
A. I understand it is a 2-inch pipe. I don't know of my
OWJ1. knowledge.
·
Q. After the laying of the pipe to which you referred,'
were there any further negotiations in regard to this 'vater?
A. I don't recall definitely as to that. Former ~fayor
Farley has broug·ht out here about conversations that we may
have had at different titnes and that they may be correct, but
it see1ned so plain to all parties concerned that the Johnston
heirs were n1erely allowing the town to get water and not nlaking it in any sense, a permanent easement that I would hardly
have impressed 1ny mind with such matters. Though if you
have in mind steps that I took later on with the vie'v of getting the cash settlement I can go into that at this tin1e.
Q. I ask you, Col. Johnston, if whether or not after the
laying of the pipe line there were any negotiations between·
yourself as Executor of your father's estate and the town of
Pearisburg, relative to a public sale of the water rights to
the town and 'vhether or not any sale took place?
A. No sale took place.
Q. "\V ere there any negotiations looking to n
page 11013 ] sale ?
A. vYell, T don't recall any negotiations looking
to a sale until Judge ~iartin "\Villian1s can1e to see n1e.
Q. About "rhen was that?
A. That was at the time the town had applied to the Federal Government for a loan of $25,000.00 to he used in enlarging the "rater supply of the town.
Q. Prior to that tilne state 'vhether or not lji.UY deed conveying . these 'vater rights
or purporting to convey
them was
.
I
presented to you as Executor of your father's estate?
A. A draft of a proposed deed was suiD.Qlitted to me
by Judge Bernard 1vfason, but I declined to execute it and
never have executed any deed of any kind or character neither has anyone of the heirs done so.
Q. I show you a pa.per purporting to be a draft of a. proposed deed, is that the paper to ·which you refer?
1\. Yes.
0
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Q. Where did you get that f
A. Through Judge Bernard Mason.
Q. What was the reason for sub1nitting that draft of
deed to you¥
A. The reason seemed to be that the town wanted to
put this easement in a condition different from 'vhat I had in
mind. As I have stated before, there was no intention on
my part to n1ake it a permanent easement and I had very good
reasons for not wanting to do so and those reasons were that
it 'vould interfere with the sale of the land or even with the
use of it. I could readily understand how it would interfere
with the sale of it that a prospective buyer would raise the
objection, and I didn't 'vant to put any incrunpage 104 ] brance on the land that would prevent the sale of
the entire boundary.
Q. Will you file that proposed deed in evidence as exhib~t to James D. Johnston No.1~
A. I file the same as you have requested.
Q. With reference to the time 'vhen you first pennitted
the to·wn to take "\\rater from the spring when was that proposed
deed submitted to you T
A. It 'vas something like a year, probably a little larger
after that.
·
Q. State whether or not you have executed any such title
as that proposed deed.
A. I never did.
Q. There has been some evidence here of a postal card
supposed to have been written by you to some member of the
town council of Pearisburg, about the year 1908 or 1909. I
'vill ask you if you have any recollection of any such postal
card'
A. I don't recall having written such a pos~al card, but
I might say that from the evidence introduced here I may have
done so, although it is apparent that that postal card was nothing more than what I admit having stated to ~fr. King: 'fhat
the town 1night get- water from our land, but this was not any
per1na.nent grant, no details were gone into or attempted to
be gone into. It was fully understood by ~fr. King that he
knew that this permission was not permanent and he has never,
to my knowledge, contended that it 'vas.
Q. Did you have any further negotiations at any subsc·
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quent date looking to a possible sale of the \Vater rights to the
town of Pearisburgi
A. The town of Pearisburg employed Messrs.
page 105 ] Williams & Farrier, the firm conststing of Judg·e
l\fartin Willia1ns and Judge M. P. Farrier, to represent it in trying to secure from the Federal Government
$25,000.00. Judge Williams ca1ne to n1y law office in Roanoke
albout this tiine, which must have been during the year 1933.
Judge came for the purpose of trying to buy from the heirs
of the James D. Johnston estate the spring and water right:;
involved in this litigation. He talked for probably an hour
and during the \vhole conversation there was no suggestion
or intin1ation by Judge Martin Williruns as the Attorney
and representative of the town of Pearisburg that said town
had any claim, right. title, or interest to the springs or the
water coming therefrom, except by the pennissive use that the
heirs were allowing which, as I have stated, \Vas not a permanent use. At this titne I told Judge Williams that I thought
it would be "rell for the town in trying to acquire the water
right to also acquire the wat~r shed, a sufficient acreage to
protect the springs, that I would recommend to the. town to
buy 60 acres of land embracing the springs and the water shed
and that I would recomme_I:ld to the heirs to join in a title conveying the 61J acres indicated above at $100.00 per acre. Judge
Williams said he thought the price was high and at the Saine
time he would report it to the council. I don't lmow whether
you ''rould desire me to insert it he.re or by another question.
~Ir.

Draper:
The foreg·oing answer is objected to anrl nwved to be
stricken fron1 the record as l1eing incotnpetent, irrelevant, and
in1proper in this case, it is subn1itted that any conversation
with Judge Willian1s, who is now dead, or statements made
by Judge Williams or by Col. Johnston to Judge vVilliams, is
not proper evidence in this case, and any other evidence along
this line is objected to without r¢peating each
page 106 ] objection after tl1e questions and artswers.
I

Q. I started to ask you this, 'vhether after a
conversation with ,Judge Willia1ns the offer of $6,000.00 w·as
declined?
·
·\. Tl'le offer was not accepted and I believ~ it is hronq;l1t
out by the letter fr01n Mr. Farrier, w,hi~h has been filed as
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an exhibit, that the town failed to get the Government money.
I w·ant the record to sho·w that prior to the time that Messrs.
Williams & Farrier had been employed by the town, I had

spoken to the firn1 to represent the heirs in getting this water
question settled with the town and they had agreed to so represent me, and then l,ater 'vh~ employed by the town they
were not in a position to do so.
Q. Do you 1nean 'vhen they 'vere employed by the town
with reference to the loan~
A. I do.
Q. Col. Johnston, I believe you said you en1ployed the
firm of Williarns & Farrier to represent you and the other
heirs in reference to this water, 'vhat was the reason for employing those lawyers to represent you 1
A. There ·was no reason for mnploying them, except that
the matter was drifting along and I wanted to get the matter
in proper shape.
Q. \Vhat were they etnployed to do f
A. They w·ere 1nerely employ~ to confer 'vith members
of the council and put the matter in proper form and shape.
There 'vas no adverse claim by any member of council at the
time or prior thereto, nor "ras there any reason for employing them other than the council was dilatory in not acting.
Q. Elx.plain to the court just "rhat you 'vere advised as
to the result of the negotiat:ons with the council.
.hir. Draper:
The forego~ng quesion is objected to as being impoge 107 ] proper and irrelevant, inunaterial as to what he
'vas advised. The major question in this case is
his action.
l\1r. Burks:

I will withdra",. the question.
Q. Do you know about when Williams & Farrier were
en1ployed by the to,vn to negotiate the loan~
A. It n1ust have been during the year 1933, possibly n
little prior to that, but that's about the time.
Q. Did they continue any negotiat~ons on your .behalf
after their e1nployment ~
A. No, except in a friendly way, not as counsel, because
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Mr. Farrier n1ade it plain to 1nc tha.t as they were representing the to·wn they could not represent me also.
Q. After they were employed to represent the town, did
they advise you of the results of any further neg·otiations in
regard to water rights?
A. I think 1\ir. Farrier n1ade it known to me that as attorney for the town he would recommend to the council to enter into a reasonable rental for the water.
Q. Do you know "rhether or not any offer to rent the
water was ever made?
A. I don't recall that there was.
Q. Did you yourself offer to rent the water to the town~
A. Not for any specific price until I met with the council on November 2, 1936. I had, prior to the time, made it
known that the heirs would he "'illing to enter into a rental
contract on reasonable basis.
Q. vVas there any mention between you and the
page 108 ] council as to the rental of the 'vater before your
meeting ·with the council in 1936?

1\fr. Burln;:
I withdra"· the question.
Q. "\Vhen you 1net 'vith the council in Nove1nber, 1936,
what offer did you make?
A. I offered to sell to the com1cil ·60 acres of land at
$100.00 an acre, including the springs and the water rights
and the water shed, just as I had previously 1nade the offer
to their representative of the to'vn council, Judg·e Williams.
The Mayor on that question indicated that the town was not
in a position to n1ake the purchase, but he did not in the least
jndicate that the town ·was clain1ing any rights to the water
or to the springs. I told the council that if tl~ey eould n:)t
buy that I would put thmn on notice that beginnfug from that
date there would be a rental of $50.00 per month.
Q. ·"That, in your opinion, is the reasohahle rental
charge for the 'vater being used by the town of Pearisburg
fro1n those springs 1
I
A. Frmn relialble sources I an1 lead to lbelieYe that
$50.00 would be a reasonable charge.
Q. Have the heirs of the estate of Jmncs D. Johnston,
dereased, ever l1een paid anything for the use o~ that water 1
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A. Never have been paid a cent, and in that connection
I might say that if the town made certain improvements it
was never brought to my knowledge, that it was done pursuant to the the "rater or because of the water that they were
getting from our lands. If the heirs had made a reasonable
charge for the water consumed during this period of time it
would far exceed any expenditure that the to·wn may have
made subsequent to the time they began the use of the water
from our land.
Q. Were you ever invited to come before the
page 109 ] council of the town of Pearisburg to discuss
these \\rater rights~
A. I was.
Q. I show you a letter dated at Pearisburg, Virginia,
January 10, 1934, signed by C. E. Lewey, Mayor, and ask if
that's the invitation to which you refer 1
A. Itis.
Q. Do you recall whether or not you went before the
council in answer to that invitation?
A. I did not, ;because the council met at night and it was
right inconvenient for me to leave home, spend the night in
Pearisburg; then I knew from my conversations 'vith Mr.
Lewey, ~Iayor, that there 'vas not on the part of the council
(lilY adverse clain1 made to the rights of the Johnston heirs
and I suggested to ~fr. Le,vey to have the town council submit
to me a written proposition as a \\rater rental and that I would
then take that up with the heirs and let him know their reaction to the proposition.
Q. Did he ever subnrit any such proposition?
A. He did not. The n1atter was allowed to pass along in,
not that he objected to submitting an offer, but it was alloweJ
to be held up.
Q. State whether or not you, on behalf of the heirs of
your father's estate, have undertaken to sell the farm on which
these springs are located and state the circmnstances surrounding· then1.
A. I gave an option as surviving executor on this entire
boundary of land including the springs, ·which are the subject
of litigation. That option was renewed properly on two occasions and whHe it 'vas a live option it was transferred by
Dr. \V. D. Pedigo, a Dentist of Pearisburg, and for some
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tiine a member of the town council of Pearisburg.
page 110 ] He transferred his right under the option to his
·father, Mr. M. H. Pedigo. He accepted the option with the stipulation that the ltWd 'vas to lbe conveyed free
of liens arid incumbrances.
Q. I sho\v you a letter dated July 3, 1937, addressed to
Col. Johnston and signed M. H. Pedigo, and ask you what that
letter is~
A. That is the letter from Mr. 1vL H. Pedigo accepting
the option which I had given to his son, Dr. ,V. D. Pedigo.
Q. I ask you if you will file that letter in evidence?
Mr. Draper:
The filing of this letter is objected to as negotiations for
the sale of one share of the property in 1937 is not proper as
to the dis.position of the property in 1909 or the matters in
controversy in this suit.

Q. I will ask you if that acceptance is still binding on
the parties to it?
A. It is.
Q. Is the sale conten1pla ted then consununated ~
A. No, it is awaiting the outcome of this suit.
CROSS
By

EXA~f.TNATION

~fr.

Draper:Without waiving the objections heretofore n1ade, counsel
for the town of Pea.rishurg proceeds to cross examine witness.

Q. When did your father, James D. Johnston, Sr., die~
A. November, 1897.
'Q. Did he die testate or intestate¥
1
A. He died testate. His will is probated in Roanoke anfl
certified copy recorded here in Giles County. ·
Q. His heirs at Ia'v are the parties to this ~uit?
A. Yes.
Q. At the tin1e of his death, these heirs owneil
page 111 ] valuable property near the town of Pearisburg,
did they not?
A. That's correct.
Q. From the fact that it is not sure that. th~ hein; of the
1

'
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Jan1es D. Johnston estate own any property. which is serverl
by the wate! from these springs, whether or not the property
owned now 111ay be served by it is totally irrelevant.
A. Of n1y own lrnowledge, I can't answer the above
question.
Q. Don't you know \Vhere the property "ras f
A. Of course, I knew where the property was, but I don't
know what water connection those properties 1nay have.
Q. As surviving executor \vith your mother, you had
ample authority to dispose of any property, did you not~
A. I did. If I re1ne:rniber clearly the terms of 1ny father's \vill are to the effect that he authorized his executrix and
executor to sell his real estate. for its fair value.
· Q. Ha:ve any of the heirs w·ho are defendants ever questioned your authority in this respect~
A. I made it plain to to ~fr. l{ing when I talked with
him, as indicated above, that I was acting solely for my sister, ~Irs. Izzard, for my sister, ~frs. J a.mison, and for myself.
Tha.t I \Vas not acting for my brother's. widow and her two
children, and that the to'vn \Vould have to deal with them for
themselves.
Q. Ilave these parties for whon1 you were not acting
ever questioned your action in regard to this matter1
A. As I stated I was not acting for them and they have
at different titnes confe.rred with counsel in vie'v of having
their rights looked after.
Q. Then in the 30 odd years, fron1 1909 to 1936, they
have conferred with counsel and questioned the holding of
these rights l)y the to'vn of Pearisburg~
A. It was not a 1natter of questioning the holdpage 112 ] jug of these rights by the town of Pearisburg.
They have not denied that I l1ad the right to perInit the town to get \Vater, but the town distinctlv and positively agreed to pay thmn reasonable compensation for their
interest and it has not been paid.
Q. Jia.ve they ever questioned the right of the to,vn of
Pearisburg· or anyone connected with it concerning your action in granting the right to the to,vl11
A. I waR not acting for the others in giving, as I have
indicated, the right, through l\ir. l{ing, for the town to get
water, hut it was not a permanent easement and the town
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lme'v and has known all the while that the heirs of my broth·
er were to be consulted and I know that Mrs. Martin spoke
to :h-Ir. William B. Snidow to take the matter up 'vith the coun~
cil
.
Q. They did question the rights of the town during this
period to hold those rights merely by pernlission and employ·
ed counsel to that. end?
A. What they were cloiug·,vas to insist on the town paying them a reasonable su1n of n1oney for the 'vater that they
were using·.
Q. Can you produce a single witness who will testify
that they ever 1nade a den1and fr01n the l\Iayor or any nlember of the council of the town of Pearisburg for rent for this
right during that period fron1 1909 to 19361
A. At that thneQ. Please answer the question.
A. At the ti1ne I told lVIr. l{iug that the town 1night get
water from our land, Sidney F. Johnston, Jr., and his sister,
Louise Johnston, now l.Vfrs. Martin, were infants and this was
known to the town authorities and the tow·n authorities 'vere
to deal with then1 and their mother and as there
page 113 ] has been no negotiations, it is chargeable to the
to,vn authorities and cannot be honestly charged
against these two children and their Inother, 'vhen the town
authorities knew that they should take up the question with
them and see that they were dealt with in a. fair and proper
1nanner after referring the 1natter to ·the court.
Q. '\Vhen did these children beconte of age 7
A. You will have to ask them, I can't state.
Q. Have you any idea~ After all they are your niece
and nephew?
A. I would l1ave to go hack and look it up.
Q. How old are they?
A. I just don't kno,v.
Q. Before they hecan1e of age their 1nother ~vas appointed aH guardian f
I
A. Yes.
Q. When you wrote this postal c.arcl which was testified
to by Judge 1\iason, )fr. '\Voodrun1 and ~Ir. Johnston, did you
put any restric.tions or not in the postal card 1
A. That postal card was nothing n1ore than what I had
I
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told Mr. King verbally, that we allowed them to get" water
up there.
Q. That \Vas the confirmation of your verbal conversation and contained nothing more, as you say~
A. It \Vas 1nerely confirn1ing what I had said verbally
and did not enlarge my verbal staten1ent.
Q. Did you receive any rent at all from these springs?
A. Never.
Q. Col. ,Johnston, I notice in the minutes of the town
council of September 3, 1912, ·where you were paid $100.001. I
don't know what it \vas paid for, but what is your recollection 1
A. It was never paid.
Q. I hand you the minute book to ·which you have
page 114 ] had access and on page 173 I notice among the
liabilities of the town, due James D. Johnston,
$100.00. What were they due you that for~
A. They \Vere not due me $100.00 and they never paid
1ne ,$100.00, and they never paid any of the heirs anything. I
told the town that they \vould have to deal with the widow
and two children of n1y deceased brother and then the question
caine up as to what probably they would have to pay them and
it was talked back and forth that they would have to pay
$1:00.00, which was never paid.
Q. Did you demand it?
A. I had no right.
Q. You knew that the $100.00 had been allowed. These
books were brought in and you perfor1ned no other services
tor the town and had no other claim against it.
11r. Burks:
We object to this line of Cross Examination on the
grounds that the books and records of the town do not show
that Col. Johnston was paid or received any $100.00. The
only entry is the one that :fi1:r. Draper has just read, the fact
that $100.00 js due Col. Johnston that is no reason as to ·wha.t it
was for, or proof of its being paid.

Q. What interest in your father's estate do the forrnes
infants own~
A. They own 1/5 interest.
Q. Have a.11y of the other heirs ever atten1pted to refu~<3
the town of Pearisburg the right to use this water1
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A. Tlie postal card did not g·ive the town: any right without restriction and there 'vas no occasion for repudiation of
anything stated on that postal card.
Q. How do you lmow anything that 'vas on the postal
card if you don't remen1ber it~
A. I an1 going by your witnesses.
page 115 ] Q. Have not 1ny witnesses stated that there was
no litnitation or restriction on the postal card
and that the council 'vas jubilant and delighted over its
contents?
A. The postal card 1nerely stated according to your own
'vitnesses that I said they 1night connect up the water.
Q. Plea.se explain to the court if you had restricted the
use of the water, why you did not express it in this written
permission 1
A. I think I have made n1yself clear about that. I made
it plain to ~Ir. King and he so understood it that I 'vas mere. ly granting the town permission to go and get water from
these springs, but that it was not a permanent grant and the
postal card merely said that they might connect up the water.
:1\{r. Powell was an official of the bank where :1\{r. J{ing was
Cashier and there was no occasion to put on the postal card
any restrictions when those two 1nen lmew I wa.s merely giving the town the right to g·o there and get water.
Q. Mr. Powell 'vas a Inetnber of the council and keeper
of the records?
A. 1vfr. Powell was connected with the council. I don't
know whetheJ.· he was keeper of the records or not.
Q. If you had in your n1ind conditions 1nacle in your con·
versation with J\~Ir. 0. L. l{ing·, p]ease explain to the court why
you then addressed this card to J\~Ir. Powell?~
A. There was no occasion to do more than I did do, because both of those men clearly understood wHat I had told
them and they fully knew that the card n1erely cqnfirmed what
has been above stated, that I n1erely granted\ through :n1r.
l{ing· the pernussive right to usc the water whiph was not in
any 'vay, manner, or forn1 n1eant to b.e a pern1anent use of it.
Q. Please state to the court if that is the case,
pag-e 116 ] 'vhy you made no protest or no other restrictions
firRt in your conversation with :Nlr. l{ing, n
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member of the council, of the tmnporary use of this water
some 27 years. A. Mr. King knew and has at all time knOW1i that there
was no adverse claiin on the part of the town to this. water
and these '\Vater rig·hts and there was no occasion or necessity
for any restrictions on this postal card when these parties
well knew the terms under which I was allowing· then1 to use
the 'vater.
Q. As a lav.ryer, you know that the council changes every
two years1
A. No.
Q. You won't contradict the statute f You knew the
council changed frequently?
A. No.
Q. Did you think ~fr. King had remained on the coun·
eil 27 years 1
A. I think the records will show that he remained quite
a nun1ber of years on the counciL
Q. Did you know the council changed hy elective term\\
14 times during the use of this water~
A. I have never examined the statute or any of the
tmvn 1books with reference to hov{· often they elected their
councihnen and am not prepared to ans,ver your question,
therefore.
Q. From 1909 to 1936 you were a frequent visitor to the
to,vn of Pearisburg~
A. There js no doubt about that. I have regularly at·
tended the courts of Pearisburg since I became a member of
the bar in 1893 and frequently came. to Pearisburg· when court
'vas not in session.
Q. During that time you lmew the to'vn of Pearisburg
was continuously using the 'vater from these spring·s at the
schools, the court house, all the pul11ic buildings and residences, did you not?
A. I know the town was getting· water fro1n these
page 117 ] springs. I did not go into detail as to what they
were doing with it, though I did hear some years
ago that they '\Yere going so far as to permit the people living
1Jeyond the to\vn limits to use the water.
Q. Did ~-ou kno"T that tlw County had to contribute to
t.l1i~ prodect $500.007
A. I did not.

•.
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Mr. Burks :

I'

Objection to questions and ans:wers and move that they
ibe stricken from the record.
·

Q. Did you know that the town of Pearisburg was relying on the water from these springs and installed a sewerage
system?
A. I did not. I had never heard of it until Judge Mason
testified in this case. If they did, they had no right to so
rely.
Q. Didn't you use that sew·erage systmn?
J\tfr. Burks :
We object to that on the grounds that it is totally irrelevant.

Q. Didn't you know that the purpose of seeming this
water 'vas to provide a water supply for the town of Pearisburg fr'om these springs?
·
A. I know nothing more than· what I have stated above
that Mr. King advised me that the town "\vanted additional
water.
Q. Didn't you lmow that the town of Pearisburg used
this 'vater supply in the installation .of a fire system f
A. I never knew or heard that it had one until Judge
Mason testified. in fact I didn't know the town had such a
thing as a fire department.
Q. Please explain to the court any reason why you permitted these expenditures in this use of 30 odd years if you
thought the grant was originally temporary?
A. I did not permit the expendit11:res to which
page 118 ] you refer, and k~1~w nothing· abo~t. thmn ~ntil
Judge ~{a son testified. Was at no ~nne. adVIsed
directly or indirectly tha.t they were going to mrke any such
expenditure, was never consulted about any sucl~ expenditure
and never at a.ny time ·was I advised that those 'xpenditures,
'vhich I kne~v nothing about, were connected u~ in any way
with the water that they ·were getting fron1 our 1&-nd.
Q. You have testified that ~.fr. ICing said ithey wanted
to increase this water supply and did not you know that they
were getting 'vater from these springs?
.
A. I testified that Mr. l{ing said the town :needed more
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water and after I told him that the town might get water from
those springs I knew that the town was using that water.
Q. You kne'v the town was ~sing the 'vater when you
stopped at the hotels¥
A. Yes.
Q. You used the bath rooms and lava.tory~
A. I did not use the bath rooms; I have used the lavatory.
~Ir.

Burks:
We object to all evidence as to what water facilities Col.
Johnston has used. He testified that he knew the water was
being used from the springs. How he has used -them, the various bath rooms in the town, has no ·bearing on the issue in
this case.

Q. You did see the water from the spigots in the town
on visits to numerous houses in the town since this wa:ter has
been used and fron1 spigots since you 'vrote this postal card 0/
A. I have seen the 'vater used in the hotels, I have seen
it used in the court building and possibly elsewhere and at all
times I believe that the water ·was being used so far as it came
from our lands under our permission, 'vhich was not in the
nature of a permanent grant and never did I, until
page 119 ] within the past yea.r 4ave any intimation of such
·
or even the thought that anybody by any means
would dispute our right, title, and interest in thos·e springs
and the water, and I know that no member of the council
would for a n1oment seek to deprive us of our rights. 'vhich
are clearly ours and I want to put in the record further that
I believe if a vote were taken of the town· council that there are
a number of the council who do not approve of this suit and I
certainly kno'v that a number of the citizens heartily disapprove of what smne will seek to do in this suit.
Q. You know hnmedia.tely after this right was granted
that the town installed a reservoir on your property't
A. They never installed ·what you called a reservoir for
a while. They had a little recepticle to get the water to go
into the pipes and afterwards may ha.ve enlarged that.
Q. You know from 1909 on that the town was exercising
these rights under the permission given by you, did you not.?
A. I knew· that the town was getting the 'vater up there
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pursuant to what I had said to Mr. I{ing and which ·I knew
wa.s not permanent.
Q. What do you call a permanent grant!
A. If I had intended
1nake a permanent grant, I
\vould have signed a deed and had the heirs do so.
Q. If you did not intend to make it a per1nanent grant,
please explain why you did not attempt to collect rent from
1909 to 1936, \vhen you said that a fair rental would be $50.00
per n1onth ~
A. I have been just too kind and generous to the town.
Q. Your generosity contemplated any claim for rent
or any claim to the title to the property1
A. What do you mean· by that question~ Please
tpage 120 ] sta.te it again. I have not contemplated anvthing.
Q. But ha:sn 't your conduct1

to

Yr. Burks:
"\Ve object to that question on the ground that that is
purely argumentative.

Q. You were only entitled to 1/5 of this p:roper'ty. How
do you explain for 27 years not making any claim except enlploying· ~Ir. Snidow as you testified to~
A. That question as already been answered, but I shall
ask why the town authorities have been so neg·ligent as not
to take up with those heirs their right which they should have
·
done.
Q. If the town council has been guilty 6f negligence,
haven't you been guilty of contributory negligence?
A. I have not been guilty of neg·ligence. :•Just how you
mean to suggest that, I don't know·.
Q. I don't suggest. I ask. You testifie<;I these rights
are 'vorth $50.00 per n1onth, $&::l0.00 a year Please explain
to the court ':vhy you let this matter sleep fron11909 to 1936
and then call it a temporary arrangement?
1
A. I did not let it sleep as your question "rould indicatt~.
As I have stated, I spoke to l\{r. Farr~er on sev~ral occasions
'vith ~ V.ew of taking the n1atter up and reaching ian agreement
with the town, and if I chose to 1nake a contribution to the
to\vll during the period that I dicln 't den1and re,ntal, who has
a right to complain.
I

I
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Q. When did you speak to ~Ir. Farrier about it?
A. I could not give the exact year, but it was somewhere
about '32.
Q. Well, if you didn't let it sleep, you let it doze fro1n
1909 until 1932 ·~
A. It has lbeen testified here by two former
page 121 ] ~Iayors, 1\.fr. Farley and Mr. Hale, that they
kne'v and that the council knew that the town had
no rights to that water except the permissive use of it.
Q. No,v, the town also tried to get the Federal grant in
1934 and had to have a record title. They wrote to you about
it and invited you to a meeting, did they not1
A. I don't recall about the letter. If you have such I
would be glad to see it.
Q. You have filed it with your own deposition and it in
vited you to the meeting, is that not true Y
A. The letter which you referred to from ~fayor Lewe:"
is dated January 10, 1934. If I remember clearly, and I think
I do, it was prior to that time that the town had applied for
the loan from the Federal Governm~nt. Therefore, this lett....
from Mayor Lewey, if I remember clearly, had no connection
'vith t.he loan to 'vhich you refer~
Q. You lme'v that this loan was an active matter at that
time -and you gave as an excuse that you could not attend because the council met at night and don't this letter invite you.
to a meeting Saturday, 13th at 2 o'clock? Did you co11:::;true
that to be 2 a. m. or 2 p. m. ~
A. The council usually meets at night. I notice that the
letter from ~Iayor Lewey spoke of a n1eeting at 2 o'clock. Of
course, that w3uld have been in the day time. 1\fy recollection
is that I replied to this letter fro1n ~Iayor Lewey; I think, I
can produce a carbon copy if you desire, to the effect that
any offer the town had to make would have to be taken up
with the other heirs and if I can1e it would be merely to receive the town's offer.
Q. If you have any such letter will you produce it'
A. I do, and herewith file same, exhi,bit No. 4.
Q. Did not the P. S. invite you to meet this connpage 122 ] cil at any other thne ~
A. Yes.
Q. Will you explain to the court if you thought this was
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,a temporary arrangmnen.t, why you went to ~~lliams & Far-

rier to get them to take the matter up with the ~ouncil 1 'V11y
did you, in other words, seek to employ counsel about a matter 'vhich you had no doubt about 1
A. l\{r. Fa.rrier is a friend of long standing, a 1nan who is
highly respected and influential, and as he has stated I lmow
it is clear that the purpose in ·getting 1\fr. Far~ier 'vas to get
him to negotiate with tl1e men1hers of the council and secure
for the heirs a reasonable rental.
Q. Mr. Farrier, being a friend of long standing, 'vhy
wait 27 years to do this¥ lie has practiced for 34 years.
A. As I stated above, if I chose to wait that ~ong, certainly the town can't complain. It has gotten the benefit of
the use of the water. ~
Q. Then you 1nake the contention that your generosity
extended ,27 years and suddenly stopped 1.
A. You n1ay put it. tha.t way, but it is quite unjust.
Q. \Vhy?
A. There was no grounds for the contention that my generosity stopped. I think any fair minded perso~ 'vould agreJ
that I had extended the generosity long enough when we first
discussed this n1a.tter the town 'vas not receiving revenue
amounting to anything from water. Later on it began to receive considerable revenue and not only from people in the
town, but extending beyond the town. It has been put in evidence here hv son1e of the witnesses of the town that the rev~nue derived fron1 the use of water is around $2,page 123 ] 100.00 and it seemed only fair that the town
should pay beginning as :I have stat~d November
2, 1936, as n1uch as $50.00 per 1nonth out of the $2,100.{}0.
Q. If that's your vjew you kne,v'full well 'fhen the pernrission 'vas granted, that the town 'vas eharg-ing for 'vater,
did you not.?
·A. I did not.
Q. You thought then that the town would a~t as a c11aritahle institution and furnish the inhabitants with water?
A. I did not consider the case frmn that ..Jiew point, I
remernbered through smne of your witnesses that at the tin1c
I had this conversation with :Mr. l{ing that the town was re·
<>eiving very little revenue from 'va.ter, and if you will examine the minutes of the meeting- of the town COUrtc.il, you \Ylll
1
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see that the wa.ter tax ·was about 50 cts. a month, and I don't
believe there \Vere very ·many people \Vho were paying even
that.
Q. "\Vell, as a business man, you lmow full well that any
increase in revenue fron1 water would be based on an increasing expenditure on the part of the town, do you not f
A. I think your question answers itself.
Q. Then I \vill ask you to explain \vhy you and the bal·
ance of the heirs 'vaited 27 years, in the meantime spoke to
council, I mean attoneys, a.nd never questioned the right of
the town to use this water under the grant you give in 1909
which you say is temporary'
A. That question has been answered several times, but,
~Ir. Draper, it seems to me that you have the cart before the.
horse. The objection was to come ~rom the to'\\~ and as soon
as the town began to indicate or even suggest anything like
adverse rights we acted pron1ptly.
Q. Do you call 27 years prompt action¥
page 124 ] .A. You well know that this subject ·of 27 years
has absolutely no application to what you are
talking about. Now the town has never for 27 years or 27
n1onths made any adverse claim to the rights of the heirs.
Q. And during that time you have made no protest'
A. I did not have to m·ake any protest, the majority of
t4e to\vn councillmew that the ·water belonged to us a.nd that
it \Vas not a permanent use.
Mr. Draper:
A.t n1y request you liave produced your answer to the letter from :!Vlayor Lewey,, dated January lOth (answer January
12th) in this letter you demanded fron1 the town a proposition, did you not f
A. "r believe the best way to answer 1\fr. Draper's question is to read this letter and ask the stenographer to copy it.
I prefer to have the stenographer type it right into my deposition.
Roanoke, .Tanuary 12th, 1934.
~Ir.

C. E. Lewey,
l\fayor of Pearisburg,
Pearisburg, Va.

C~rter, e~

als vs. The Town of

~earisburg,

Va.
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Dear 1\iayor :·
I have just received your letter of the lOth and 'vould
suggest that you have the council of Pearisburg to submit
me a proposition relative to the water. All of the heirs of
·my father's estate are interested and they are somewhat.
scattered and I would want to confer with them before I would
be in a position to act. Upon receiving the ·To·wn's proposition, I will confer promptly with my nephe~. John Izard,
who is a Ia,vyer, and we 'viii press the matter forward without delay. As may be appa.rent, the above is about 'vhat I
would say were I to attend the n1eeting of your
page 125 ] council tomorrow.
Very truly yours,
JAS. D. JOHNSTON.
Q. This is the first propos.ition you ever .de1nnded frmn
the town?
A. I think I requested :Mr. l\L P. Farrier several years
prior to the date of that letter to confer with council and get
a proposition.
Q. In the letter you state Mr. John Izzard is a lawyer
and you will press the matter forward without de1ay1
A. Yes.
Q. There has been no pressing of the 1natter1 except by
Mr. Farrier, about a n1atter which you clailn there was no
doubt.
A. No, the n1atter has not been pressed, there has been ·
no occasion to press it.
Q. At the tiine of the writing of the postal card and the
g-ranting to the town of these rights what 'vas the acreage of
'
this farm?
A. .A.t that tiine that tract of land starte~ at the turnpike running from Pearisburg proper to Pearisburg depot and
ran up the n1onntain, and the acreage I am not cbrtain, but we
sold off in 1910 about 45 acres to the Galax Development Conl·
pa.ny, leaving the present tract, 'vhich ·was optiqned to Dr. D.
W. Pedigo and the option accepted by his father on this portion of the tract are the springs involved in this suit.
Q. What's the acreage?
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.A.. I could not give you the exact acreage. I presume
it's around 80 to 90 acres though I am not certain.
Q. This tract is a mountain tract situated on .Angels'
Rest Mountain, and very steep, is it not~
A. It is situated on the side of An:gels' Rest
:pag-e 126 ] !fountain and a part of it, in fact a great poTtion
of it is steep.
Q. Granting of this right in 1909 did not decrease the
sale value of the 45 acres sold to the Galax Development Company, but on the contrary contributed to its value.
A. If it contrilbuted to its value, I don't know it.
Q. There are five springs on this remaining tract of
80 acres or more~
A. I don't now the nUinber of springs.
Q. Don't you know there are Inore than three springs,
the right to 'vhich you granted in 1909 ~
A. I ha:ve been up to the cove in which these springs are
located and there is more or less of a 1narshy condit£on the1·e
and it is rather hard to tell the number.
Q. Do the rights you granted depreciate the value of
this land as agricultural or grazing land?
.A.. The party to whom the option was given would not
comply with tl:e option until I had this incumbrance removed.
That was his opinion as to ho·w the land was affected by this
alleged claim of the to·wn.
Q. Do you mean to tell the court that this party to whom
the option 'vas granted would pay $100.00 an acre for land of
this type for agricultural or grazing purposes?
.A.. I never said that.
Q. Have these springs any special value now or in the
future except as a water supply for the town of Pearisburg~
.A.. The party who has the option seen1s to think so, because he will not comply with his opt!on until this case is settled.
Q. But he would not take it until the case wa,s settled
would he?
A. Tha.t 's his bus~ness.
Q. And if the case was settled in your behalf
-page 127 ] and you could m~ke him a title free from all incumbrances he could then compel the town of
Pearisburg to condemn the springs, could lie not?
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A. I can't read the 111ind of Mr. 1I. H. P~digo.
Q. But you know the la,v.
A. I am a witness, not a lawyer at this time.
Q. And then after this offer 'vas made conditioned upon
you getting a clear title, you instituted in 1937' this action in
unla,vful detainer.
A. The 3:ction of unlawful detainer 'vas bt;ought because
of the terms 1mder which 1\Ir.. M. H. Pedigo, accepted the
option.

RE-DIREC'r EXA:NIINATION
By Mr. Burks:
Q. Mr. Draper asked you in cross exanrination about
the letter of January 12, 1934, and whether or l)Ot that letter
was the first time you had asked the town to submit any proposition relative to buying these water rights. ~will ask you
had you ever before that time taken up with the to'vn a sale
or purchase of those water rights 1 If so, when f
A. If I remember correctly, and I think I do, it was prior
to the date of my letter of Jan. 12, 1934, that Judge Martin
Williams came to my la'v office in R.oanoke and sought to buy
the ·water rights.
Q. ·"'nose counsel 'vas Judge Williarns at that ti111e ~
A. Judge ~Iartin Willian1s was at that tune counsel fot·
the town of Pearisburg.
Q. No,v, ~1r. Johnston, you have spoken on cross exanlination a. numlller of times in regard to the postal card about
'vhich the plaintiff's witnesses testified. I will
page 128 ] ask you whether or not you spoke of that postnl
card, have you any recollection of it?
A. I don't I 'vould not have recalled. I don.'t believe:
that I ever wrote a. postal card, but it wa.s brought out hero
by the witnesses for the town.
Q. You have heard all the evidence 'vhich has been introd.uced bearing on the postal card. I will asllyou if you
now recall it?
A. I can't s.ay that I retnenl'ber having wri . en it.
Q. Then upon what was your evidence in ankwer to 1\Ir.
Draper's questions in regard to the postal card 1based f
, A. Merely on the evidence introduc.ed here ~y the town.
1

'I

1

1
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Q. 1\ir. Draper asked you about an entry in the minute
book of the council of the town of Pearisburg, on page 173,
on the debit side. An entry reading: to James D. Johnston
$100.00. I will ask you to look at that minute book and tell
me whether or not there is anything on that page which you
are looking at to indicate where that 'vas paid you Y
A. I have gone over carefuly this book 'vhich you have
handed me, which on the fly leaf is styled : By laws and Minute Book, Pearisburg Corporation, and I have not found
here in this book any references to this it~n1 of $100.00 which
is on page 173 of said book and all that it says is: ''Due
J as. J. Johnston $100.00---no dollars before. it."
·
Q. Were you ever paid $100.0::, by the council of the
town of Pearisburg7
A. I 'vas never paid $100.00 or any sum by the council
of the town of Peari~urg or any member of said council, or
by anyone else nor was anyone of the heirs who are defendants to this suit paid anything by anyone.
.
Q. State whether or not the officials of the town
page ·129 ] of Pearisburg, ~hat is the members of the council
and the former 1\Iayors, over the period of 27 years
referred to by 1\ir. Draper, have ever indicated to you an
adverse c~hn to the 'vater rights now claimed by the town of
Pearisburg~

A. Never in any ·way, fashion, or form.
Q. You have testified that ~Ir. King understood that the
permission granted was not permanent. State whether or not
the same understanding 'vas true as to the members of the
council and 1\Iayor of Pearisburg?
A. I could not answer so, but I can answer that if they
did not so understand it, they never made it known to 1ne except as I have indicated when I appeared before council on
November 2, 1936, maybe some one men1ber of the council
threw out son1e hint there albout the town having son1e claim
adverse.
Q. On the occasion when Judge ~Iartin Williams conferred with you about these 'vater rights as counsel for the town
of Pearisburg, did he undet·stand and recognize the rights
of the tT ohnston estate?
A. He did. ~{ost. clearly and effectively.
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R.E-CROSS

EXA~1INATION.:

By lVIr. Draper:
Judge 1V1artin Williams' proposition 'vas for additional
rights and. land 'vas it not 1
A. Judge Martin Williams came to buy the springs and
water rights and 1 suggested that he buy 60 acres of land
around tue springs at $100.00 per acre.
Q. You have ~xanrined these records. Have you ever
found ·anything referring to the council authorizing· Judge
Williatns to make you any offer in, this manner 1
page 130 ] A. I have not examined the reco1•ds jn the tninute book covering that period. Twq 1ninute books
have been produced by counsel for the to'"ll and the second
one I have not gone through.
Q. Will you go through that book and if you find any
matter referring to that, specify the book a.nd page and make
a note of it in your deposition?
·
1fr. Burks:
If the town of Pearisburg wishes to satisfy itself about
any such matter it has only to introduce necessary witnes'ses .
to do so.

lVIr. Dra per :
A witness is introduced.
The alleged . staten1ent of
Judge Williams, "rho is now dead, and the reeord would be
certainly proper. If any minute was made :bearing out this
statement, the books have been in the possession of the Attorneys for Col. Johnston, and would be the best witness.
Mr. Whittle:
The record referred to by lVIr. Draper~ is so brief
that counsel for the defendants would like the court to see th0
brevity of it. The book is now in evidence an!d 've ask tlw
court to observe its brevity and incmnpletene~s. However
if Col.. Johnston is willing to thumb through it tol answer counsel's quest~ on, we have no objections.
I

.

I

1

A. I think the counsel for the town of Pearisburg would
find no such authorization.
Q. You have referred frequently in exan1ination in chief
and cross examination to an understanding wifh Mr. C. L.
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l(ing, who \Vas a member of the council at the time this grant
\vas made. 1\fr. C. L. King is a resident of the town of Pear~bmgY
·
A. He lives about one-half mile outside of the town
limits.
Q. You have written him about testifying in this
page 131 case, have you not Y
~fr.

Burks:
We object to that.

Mr. Draper:
Please answer the question.
A.
Q.
A.
Q.
A.

Yes, I have.
You have talked to him about testifying in this caseY
Yes.
And he has not testified?
He has not yet testified.

:Nir. Burks:
\Vhy have you not introduced ~Ir. C. L. IGng as a witness
pri0r to this titne Y
•
A. vYhen this case was called for trial in the Circuit
Oourt on Septen1ber 25, Mr. J. L. Dillo,v, and one of theAttorneys for the to,vn, stated to the court that Mr. C. L. King
was \vas so deaf that he could not be used as a witness.
Q. That is your reason for not introducing him as a
witness~

A. That is the reason.
Q. It is possible is it not to write out questions and
hand thmn to 1fr. King~
A. That is possible, but it is very difficult. to do and is
accornpanied with a great deal of uncertainty.
Q. ·Frmn your conference \vith l\1:r. King tell the court
whether or not you have any reason to believe that his evidence
\vould ibe unfavorable to you.
~fr.

Draper:
We ohject to that as being highly irrelevant and improp-

er.
A. I have not, but on the contrary, I have great confidence that 111·.. King, if he could he properly made aware of
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·

the questions and properly examined would make me a very
valuable witness.
!
Q. You knew he 'vas deaf when you wrote him 1
A. I have never known of a man reading with
page 132 ] his ears.
Q. You knew ·he was deaf w~en you talked to
him?
A. You don't have to talk with him long to lrno'v that.
Q. And you say that his evidence was unsatisfactory
and uncertain Y
A. I did not state that and I· am very much surprised
at your stating I did.
Q. I will ask the stenographer to read back and see what
·
you said.
Mr. Draper:
I beg witness' pardon for misunderstanding him, but my
understanding that his evidence and not the method of taking
it was uncertain.
A. Apology accepted.
Q. But there is nothing n1ore certain than a written question and a 'vritten answer and if you rely upon Mr. King to
corroborate you why don't you write questions "to him and let
him write you the answers!
.A. You will have to ask n1y learned counsel.
Q. But being a learned counsel yourself and a most intelligent defendant in this case, have you not personal reasons
for not doing it!
.
·
A. I have answered the question above an~ I refer n1y
friend, Mr. Draper, to those ans"rers.
Q. Do you authorize the stenographer to sign your dep·
osition?
I
·
A. I retain this right to sign it myself.
And further this deponent sayeth not.
.
J AS. D..JOHI JSTON

l
1

I

Stae of Virginia,
County of Giles,' to-wit:

!
1
I

I, J. Livingstone Dillow, a Notary Public of the County
aforesaid, in the State of Virginia, do hereby certify that the
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foregoing depositions of J. W. Farley, I. C. Hale
pag·e 133 ] and M.P. Farrier were duly taken, s'vorn to, and
the signatures thereto waived, before me at the
time, place and for the purpose as mentioned in the caption.
And I further certify that the foregoing deposition of James
D. Johnston was duly taken, subscribed and sworn to before
me at the time, place and for the purpose mentioned in the
caption.
Given under my hand this the 17th day of December, 1937.
J. LIVINGSTONE DILLOW,
Notary Public.

EXHIBIT NO. I.
~L

P. FARRIER J. L. D. n. p.
Williams & Farrier
Attorneys at Law
Pearisburg, Virginia
October 18, 1933. _
Mr. James D. Johnston,
Roanoke, Virginia.
Dear James:
I have been trying to get a line on something tangible in
connection with your "Tater question with the Town of Pearisburg, but have been unable to do so up to this time.
The To'yn has been trying to arrange to get some money
through the National Industrial Recovery Act provision, but
has made practically no progress on account of the many details and technicalities which have to be worked out in order
t-o g~t any of this n1oney, and it looks now as if they are going
to abandon the proposition entirely.
Unless they do borrow some money for the purpose of
enlarging the water system and putting in a small sewerage
system, which they anticipated, I do not see how the Town
would be able to do anything at all at this time. I have talked
the matter over with various members of the
page 134 ] council several times and while I am sure they
are disposed to pay some reasonable amount for
the 'vater, they do not think that they ought to buy any considerable quantity of ]and along with the spring. I will still
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pursue the matter and if I can get at anything tangible I will
advise you.
!
With best wishes.
Very truly yours,
~I.

P. F ARRrER

MPF,:ik
EXHIBIT NO. III
JAS. D. JOHNSTON
.
J. L. D. n. p.

Pearisburg, Va.
1-10-34
1\{r. Jas. D. Johnston,
Roanoke, Va.
Dear Sir:
We are having a council meeting here Saturday the 13th
at two o'clock and we 'vant you to meet with us if possible.
Yours truly,
C. E.,LEWEY,
·
1vfayor.

P. S. If you can't be here Saturday let me know when you
will be here. As we 'vant to meet in regard to the town water.
EXHIBIT NO. IV.
JAS D. JOHNSTON
J. L. D. n. p.

Roanoke, J anua.ry 12th, 1934.
Mr. C. E. Le"rey,
Mayor of Pearisburg,
Pearisburg, Virginia.
Dear Mayor:
I have just received your letter of ithe lOth anu
page 135 ] 'vould suggest that you have the council of Pear·
isburg to submit me a proposition r~lative to the
water. All of the heirs of my father's estate are interesteil
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and they are somewhat scattered and I would want to conf~r
with them before I would be in a position to act. Upon receiving the Town's proposition, I will confer promptly with
my nephew, John Izard, who is a lawyer, and we will press the
matter forward without delay. As may be apparent, the above
is about what I would say were I to attend the meeting of your
·
council tomorrow.
Yours very truly,
JAS. D. JOHNSTON
EXHIBIT NO. II
JAS. D. JOHNSTON
J. L. D. n. p.
Dr. William D. Pedigo, Dentist,
Pearisburg, Virginia
July 3, 1937
Col. Jas. D. Johnston, Jr.
Roanoke, V a.
Dear Sir:
By a writing bearing date on the 4th day of March, 1937,
you gave vV. D. Pedigo an option on a certain tract of land
situate on the side of Angels' Rest Mountain and therein
more particularly d~scribed, at the price of $8,000.00, and upon
the terms therein set forth, which option 'vas thereafter extended to the 6th day of July, 1937.
This option 'vas this day duly assigned to me by the said
W. D. Pedigo, and this is to notify you that I have elected to
buy said tract of land at the price and upon the terms set
forth in said option, and ·will make the cash payment and execute notes for the deferred payments, the said notes to be secured by vendor's lien, or deed of trust, as you may prefer,
upon the delivery to me of a good and sufficient de~d for said
tract of land, 'vith covenants of general w-arranty and free
from any and all liens and encumbrances of any kind 'vhatever full possession to be given n1e upon consununa tion of the
s·ale to, and purchase by me., as above specified.
Very truly yours,
M. H. PEDIG(J
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Jas. D. Johnston
J. L. D. n. p.

I

This deed made and entered into this th~
day of
, 1910 between
·
parties of the first part and the Town of Pellrisburg-, Giles
County, Virginia, party of the second part WITNESSETH
That in consideration of the sum of ONE HUNDRED DOLLARS cash in hand paid the said party of the first part doth
grant unto the said Town of Pearisburg with covenants of
General Warranty, so much of the water of a certain spring
hereinafter described as is necessary to fill a pipe two inches in diameter. Also the right to build on the laud of the party
of the. first. part a sn1all basin or reservoir at the said spring
also :the right to erect around the said spring a. fence to keep
out live stock, the fence to be. around the spring- and not to
cover a space larger than a circle with a radi:Us of 25 feet
taking the said spring as the center.
.
The said party of the first part doth also grant unto the
saiu party of the ·second part the right to convey the said water over the lands of the said party of the first part by under
ground pipes to the said town or so far a.s the lands of the
party of the first part extend. And the right to. go upon said
land and repair or renew the said pipes.
·
The above conveyance is with Special Warranty as to the
riparian rights of the land owners below the property of the
parties of the first part.
Said spring is situated abou.t 3/4 of a mile on the mountain 'vest of the Town of Pearisburg.
I think the above idea is something about correct.
Yours,
B. M.

Town of Pearisburg v. Hattie .Joh-qston Carter
page 137 ] et al.
To Council:
The bill in this cause alleges that the To·wn ''qhtained perm.issio~" from James D. Johnston, representing!himself ancl
the other owners of the springs in controversy. i( for or giving) "the right to use certain ·"rater flowing" , from said
spring; and that the s:aid James D. John~ton, for,himself and
the other heirs, gave the Town the right to collect said water
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fro1n said springs in a certain concrete box, and to pipe said.
water therefrom across. the Johnston land, to connect 'vith
the Town water system; that this pern1!ssion ".as verbal and
also in 'vriting, 1but the written permission has been lost or
destroyed; that relying on this per1nission, the concrete box
was erected, pipe lines li}id, and the Town has been using· the
·water ever since, and for more than twenty years, and spent
money and made in1provements in reliance thereon, and that
the property of the Johnston estate in the Town benefited
therefro1n; and that by reason of the rnatters so alleged, the
Town has acquired the right to the use of said water by prescr;ption, and as an easement by estoppel.
The ans,ver of the defendants denies that the Town has a
right to the ~rater by prescription or estoppel. It admit~ that
James ·D. Johnston, after conference with his two sisters, gave
the To'vn permission to pipe two inches of water from said
springs, provided the use would terminate immediately on request, and that the Town laid such pipe line and !began using
said water gratuitously, ''with the pennis.sion and license
aforesaid.''
The evidenc.e places the beginning of the use of this· water
as 1909. There is no testimony from the Town as to the char .
acter of the verbal permission. 'rhe only testimony on this
·point comes from James D. Johnston, who testifies that he had
a conference with C. L. J{ing, then a 1nember of the council,
· .and g·ave him permission for the. town to get water from the
springs; that it 'vas not a permanent arrangement, but a temporary one, and that Mr. King so understood it. Mr. King,
·who was available as a witness, "ras not called to testify, and
this statement a.s to the character of the verbal pennission is
not in terms contradicted.
The written per1nission relied on by the Town was a postal card, written by J an1es D. Johnston, presu1ual1ly to vV. R.
Powell, although this is not specifically sho:wn. Three witnesses for the To'vn testify about this card, Judge Mason,
Pearson J\L Johnston a.nd J. W. Woodrun1 .. ·
,Judge ~Iason says the ncgotiat!ons with James D. Johnston were carried on through W. R. Powell, who was a nlentber of the council; that he remembers that one day he ·was
called into the Bank, and that Mr. Powell showed him a postal card from Col. Johnston at Roanoke, '' a.nd the general
character of the said postal card 'vas that the town could proceed ,,.,ith the work of laying a pipe line to the ,James D. ,John-
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ston spring.'' No witness attetnpts to be n1ore specific than
this about the language of th~ postal card.
page 138 ] fJ. V\7 • "\Voodrun1 testifies that h~ saw the card,
that ''I can't give the exact \vording of it, but
the card stated orgave the town the right to connect the spring
to the reservoir;'' that there were no conditions or linritations
on the card concern 'ng the right of the town to n1ake th.e connection; ''as \vell as I remember it just told then1 to go a.head,
that is, gave them the right to connect the spring with the
reservoir.'' He stated on cross-examination that he did not
rernember any of the wording on the card, did not remember
it used the word "tight," and that his recollection was that
the general purport of the card was that it would be all right
for the town to go ahead and connect the spring with the reservoir.
Pearson 1\ti. Johnston stated that he went: into the Bank
and found his Uncle Fount Johnston, W. R. Powell and Judge
1\{ason with the postal card; that he did not lmow \Vhat wa.s
on the card exce.pt they \Vere "rell pleased with the contents
of it.
Speaking with reference to this card, Judge :Ma.son says:
"I don't re1nember that it \Vas a gift; I don't carry that
idea.'' He wa.s asked: ''Did you unders·tand that it \Vas merely a r~ ght to use the \Yater~'' And he replied: ''I don't know
that my mind is definitely clear about that: I remember that
\Vhen we received the posta~ card we immediately went to \vork
to install the James D. Johnston spring.'' He was .asked if
the meinbers of the Council did not lrnow that the privilege
was to cease a.ny tin1e Col. tT ohnston or any other heir of his
father said it should cease, and he replied that he: never heard
of such a condition. and that was not his understanding.
For the defendants, James D. J·ohnston savs he does not
reineinber the postal card, 'but if he wrote it it was nothing
, more than he stated to Mr. l{ing, that the to~ could get
"rater fron1 these springs, but no per1nanent right ·was given,
no details were g·one into ; that it \Vas. unde~tood by ~f r.
King that this permission \Vas not permanent. :..and that he
has neYer contended that it "ras ; that no adve se claiin was
ever made by the town to the water, tha.t some hne prior to
.T~n .. 1934, .Judg·e vYillja.nlS tried to buy the wa r rights for
the town; that the to\\rn has always recognized the right of tl1e
Johnston heirs, and there never had been any ~ntimation to
the contrary prior to November, 1936, when he asJn)rl the coun1
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cil to pay rent; that about a year after the town began using
the water, Judge Mason sent to him a draft of a proposed deed
for the water, 'vhich he declined to execute, because it attempted to put the matter in a condition different from what he
had in mind. A copy of this draft is filed 'vith his testimony
and bears date 1910.
In support of this contention, J. W. Farley testified for
the defendants that he 'vas either a member of the council or
mayor of the town from 1920 to 1932; that he always understood it was 1\'Ir. Johnston's spring; that while he was mayor
he tried to buy the spring and some land around the spring;
that Col. Johnston 'vould not sell the spring but would sell the
to'vn the farm for $8,000; that he talked to the council rubout
it, but they did not agree to do anything; that on
page 139 ] t'vo or more occasions he conferred with Col.
Johnston about cutting off water from users who
would not pay, and that Colonel Johnston 'vould not allow it,
and it was not done.
I. C. I-Iale testified that he was either Mayor or member
of the council from 1914 to 1924; "we kne'v that the water
came from his (Johnston's) spring, but we did not take any
·steps to make a proposition ; '' ''we knew the water belonged
to Mr. Johnston, so far as I am personally concerned we never
questioned that point;'' '''ve felt that there was nothing to
worry about, that 've always had a legal right to take that
water any time we chose to, legally,,., that is, by condemnation.
1\ir. l\L P. Farrier testified that about five years ago,
Judge Willia1ns, of his firm, representing the town, 'vent to
Roanoke for a conference 'vith Col. Johnston about the-water,
and came back and said Col. Johnston 'vanted to sell the tract
of land to the town; that afterwards some propositions 'vere
made bac-k and forth, and it was attempted to make an agre£~
Inent with Col. Johnston and his co-owners of the property
for the water, but no agreement 'vas ever arrived at.
On these facts, what is the right or estate of the to'vn in
the waterY It says in its bill it has an easen1ent by prescription, or an easement iby estoppel.
It has no easement by prescription under these facts, b~
cause the origin of the use is sho'vn to have been in permis·sion. It has been said many times in Virginia that no mere
permissive use, however long continued, can ever ripen into
an ea~ement by prescription. Perhaps the latest expression
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''In the face of the positive evidence· show~ng permission
or license, presmnption of a right, or grant, disappears. A
prescriptive right will not arise from the per1;)lission of the
owner. It has been repeatedly held that the use of land of another for any le~gth of time, merely by permission, will not
ripen into title. Kent v. Dobyns, supra; Witt v. Creasey,
Supra; Graham v. Thompson, 143 Va. 29, 129 S. E. 272."
'Vitt v. Crea.sey,. 117 Va. 872, says, p. 876: .
''An easement.,villnot arise by prescription simply fron1
permission of the owner of of the servient es~te, no matter
how long the permissive use n1ay continue. l{~nt v. Dobyns,
supra; Jones on 'Easements, sec. 282. And having beg11n by
pennission, it will, in the absence of some decisive act on
the part of the owner of the don1inant estate indicating an
adverse and hostile clain1, continue to be rega.rded as permissive,. especially when the latter's use of the easement .is
in common with its use by others. Reid v. Garnett, supra, 14
Cyc. 1152. ''
There has been no such "decisive act" in this case, indicating an adverse and hostile claim, but on the contrary,
the evidence shows repeated recognition of the ownership of
the ,Johnston estate.
Co1nplainant also claims that it is entitled to the
page 140 ] water by virtue of an easement by estoppel The
evidence in the case falls far short1 of establishing the element of estoppel, as they are stated in the case of
C. & 0. Raihvay Co. v. Walker, 100 Va. 69, suffi<yiently to effect a transfer of the title to the water from the defendants to
the complainant on that ground alone. However, cases cited
by counsel for complainant in their argu1uent deaJ with estoppel as relating to a license, in determining 'vhether it is revocable or irrevocable. Tha.t would appear to ~e the real
question in this case. It is a question on which ~any courts
have delivered n1an~' opinions, and many notes have been
'vritten, and on 'vhjch there is a great conflict. 'In 37 C. fJ.
291, there is this statement of the situation :

''By the strict rules of the c01nmon law, a license, eYen
though at 1east partly executed, is revorahle 'vithout refer1

I

126

Supreme Court of Appeal~ of Virginia

ence to the situation in which the licensee stands. But there
is a conflict in the authorities as to the general effect of tl1e
execution of a parol license, and the Inaking of expenditures
in reliance thereon, upon the equitable power of the licensor
to revoke, the authorities g·enerally supporting t\vo conflicting rules. It has been said, however, that this conflict is more
apparent than real, and that no general rule can be made as
to the revocability of licenses irl such cases, each case depending upon the nature of the license and other circumstances,
:and upon whether a revocation in a given case would amount
to a fraud upon the rights of the licensee.''
The succeeding section set forth the two rules, and cite
many cases in support of each, one being (sec.. 195) that
''where the licensee has acted under the license in good faith,
and has incurred expense in the execution of it, by making
valuable improvements or otherwise, it is regarded in equity
as an executed contract and substantially an easement, the revocation of which would be a fraud on the licensee, and therefore the licensor is estopped from revoking· it, and the right of
the licensee will continue for so long a tin1e as the nature of the
license calls for; this rule is particularly applica,ble where the
licensor joins in the enterprise and accepts the benefits of the
licensee's labor and expense. Upon principle this rule. can be
supported only on the ground that what was called a license
"ras something more than a mere license. In n1any cases the licens·e is connected 'vith a grant, and then th~ party vvho has
given it cannot in general revoke it so as to dbfeat his grant to
,vhich it was incident. In other cases there w&.s not a n1ere 1ieense, ·but an oral agreement to grant an easeme1tt, followed by
permanent and substantial improvements made upon faith of
the agreement, 'vhich equity regards as suffic;ent part performance to take the case out of the sta.tute. of frauds, and some ·
cases proceed avowedly on these grounds.''
The other rule, stated in sec. 196 is that ''in other juris·
dictions, according to w·hat is said to be the better rule, where
there is n1erely a parol or implied license, neither the execution of the license nor the making of expenditures in reliance
thereon, a.ffect the right of the licenso·r to revoke the license
so far as it is unexecuted, at his pleasure, at any time before
a prescriptive rjght ha.s been acquired, provided the licensee
has reasonable notice and opportunity to remove his fixtures
and improvements. * * ''

Carter, et als vs. The Town of

Pearisb~·g,

Va.

12·7

I
1

.An informative discussion of the general subpage 141 ] ject is to he found in 17 R. C. L., pages 576 et seq.
This is said on page 579:
[
''The cases holding· to this rule as to irtevocability of
certain licenses proceed on two distinct theones, one theory
being that when the licensee expends large sums of money in
making the improvements, and such expenditure is made without opposition by the licensor, the license becomes executed
and, as such, irrevocable; and that, in fact, what 'vas at its
inception a license becon1es in reality a grartt. The other
theory, and the reason most frequently given is that after
the execution of the license, it would be a fraud on the licensee to perrnit a revocat~on; and the principles of equitable
estoppel are invoked to prevent what would work a great
hardship in many instances.''
And in discussing modification of the rule, this is said on
page 580: "Nor can it be clahned that the license becomes
irrevocable 'vhere the licensee's expenditures were trifling
and for aught that appears have been more than repaid in the
use already had by the licensee of the privilege given to him.''
1

Instructive notes on the subject may ·be found in the cases
of Stone·r v. Zucker (Cal.), 7 A. & E. Ann. Cases, 704; Lawrence v. Springer (N. J~) 31 A. S. R. 702.
In Davis v. Tway (Ariz.), 147 Pac. 750, L .. R . .A. 1915 E.
604, the court n1akes these statements, which appear to be logical and accurate :
"We would have it understood that we. do not disapprove, but rather approve, that large line of cases holding
that an easement may be acquired under a verbal license 'vhere
the licensee has taken possession and at considerable expense
and trouble made pennanent improvements 'vitp assurances,
either express or in1plied, fron1 the licensor of a !continuous license. In such cases, it will be found that tl1e condition~ and
circumstances under which the Hcense was gr}nted invariably 'vere of a .ch~racter to !ead the licensee to ~~ake his i~.,
provements behev1ng that his occupancy was t9l be a continuous one, and not pending the will of- the lando,vner or any
third party."
i

'' '"' * Before decreeing a licensee an interest in the 1·ealty
of the licensor on the ground of estoppel, upon a erballicense,
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in derogation of the statute of frauds, the evidence should be
clear and co_nvincing that it 'vas the intention of the owner of
the servient estate to grant a permanent right of way, and that
the licensee had a right to proceed in the making of his improvements upon that theory.''
A well-reasoned and persuasive opinion on the subjef!t
is Metcalf v. Hart (\Vyo.) 27 Pac. 900, from which these quotations are taken:

'' • * 'Possession taken under a license to occupy permanently, either absolutely or under certain conditions gives, in
equity, a title to the premises., according to the terms of the
license. And, this contract being partly performed or fu1ly
performed on one part by permanent erection of Considerable
value, a court of equity 'vill decree an assurance of the title
stipulated.' ''
""\Ve quote first from Story, Eq. Jur.: **'"'Sec.
page 142 ] 761. But a more general ground, and that 'vhich
·
ought to be governing rule in cases or this sort,
is that nothing is to be cons~dered a part performance 'vhich
does not put the party in a situation 'vhich is a fraud upon him
unless the agreement is fully performed.''
"When the la'v says that a parol license cannJt give the
licensee a permanent interest, easement or estate in land,
equ:.ty ·will not deny it; but \Yhen by virtue of such license
the licensee has been put in possession. and induc9d to put
valuable improvements on the land, of which he would be defrauded and robbed by a revocation of the license and ejectDlent by the holder of the legal title·, equity will interpose and
either forbid the licensor to revoke the license, ur impose such
tenns as ·will avoid the fraud and accomplish ~.-. h~t. justice
and good conscience demand.''
''Cases n1ay arise and have arisen where a license to occupy land has ~been intended and understood a.s a mere personal favor to the licensee to give hin1 a. place to live, or to occupy
for son1e other beneficial purpose not transmissible, but revocable at 'vilL Then expenditures would naturally be made
accordingly. In other cases the granting of the license has
been in tenns an assurance of pern1anent possession. It is
evident that the same rule cannot apply to both classes of
cases. The revocation of the license, even after expenditures
tnade in consequence of it, in the one case, is a right, in the

Carter, et als vs. The Town of Pearisbu1:g, V a.

129

other a fraud. No general rule can be made 3$ to the revocability of such licenses .after such expenditures. Each case
stands upon its own circumstances. The conflict in the author·
ities has arisen largely from an attempt. to n1Rke a general
rule that all such licenses are revocable on the one hand, or
that. they are not revocable on the other, when:, if the courts
had simply decided the cases,. and left out the ger~.eral rule,
they might all have been right and not in conflict. When we
have traveled through the mass of decisions, clbudy and conflicting at t~mes, and h:a:ve arrived at the principle that equity
will relieve where there is fraud, actual or constructive, we
have arrived at a principle in regard to which there is no conflict. And courts of equity, as quotations already given show,
are very generally agr:eed that the revocation of a parol license to pennlitnent!Jy occupy and improve realty after any
considerable expense has been incurred, on the: faith of su~h
license, under circumstances such that the parties cannot be
placed in EJ1;atu quo, is either actual or constructive fraud."
The question seems not to have been directly decided in Virginia, ibut from what has been said in cases involving kindred pojnts,. the rule of irrevocability wiould seem to
be favored in cases of a parol grant followed by performance
of such character as to render it inequitable to revoke. In.
Buckles v. Kennedy Coal Corp., 134 Va. 1, it is said:
I

''Whether the doctrine in question is applicruble to a mere
license, so that an easement may be created tliereby, when
partly performed, has been the subject of an irreconcilable
division o,f opinion among the American authorities. As said
in note to the case of Lawrence v. Springer, 49 N. J. Eq.
289, 24 Atl. 933, 31 Am. St. Rep. 702 at p. 712 et seq.: 'The
authorties upon this branch of the law have ever
page 143 ] and still remain so conflicting· as t() n1ake their
reconciliation totally impossible upon any conceivable theory.' In this note cases pro and ~n are cited.
That such doctrine is not applicruhle to a me.re l~cense, so as
to create an ease1n.ent, even though partl.y perfo1:'.ed, is said,
jn 18 Am. & Eng. Enc'l. of Law (2nd et.) pp.
145-6, to he
the prevailing rule in America. but what is a ' ere license
;vithin the ~ea.ning of th~se a.uthorities is a v_ery ~~de equii-.y
Indeed, wh,ch, however, 1n view of the cons1derabons upon
principle and the autl1orities ~ow to be mentioned, we do not
find ourselves called upon to consider further th~n we do below."·
I
I
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''In 1 Minor on Real Prop., sec. 136, this is said: 'it seems,
however, to be admitted that if the transaction be one which,
if it were ·ziJnder seal, 'tVO'tdd create an easentent, it being classed as a license merely because it i~ o'ral, upon a part performance thereof by the licensee by the expenditure of money, or
otherwise, a court of equity may regard it as an equitable eas1e.
ment, and therefore irrevocable.
The above staten1ent fron1 :Wir. ~finor has been cited 'vith
approval also in Kent v. Dobyns, 112 V a. 586, and in the
recent case of Carpenter v. Stapleton, 192 S. E. 792.
If the transaction in this ca.se were under seal, would
it create a permanent easement? According to the evidence
the transaction was a permission to take 'vater from the
springs, ·with the understanding that the permission 'vas tenlporary and not per1nanent, that it was not a gift. Tllis is the
testimony of Col. Johnston, which is not in terms contradicted,
and which is supported by the fact that a form of deed
seeking to make it permanent was prsesented to Col. Johnston by Judge Mason, representing the town. within a year
after the permission was given, and execution of it was
refused; by the testimony of I. C. Hale that during his tenn
of office as councilman and mayor, extending back to 19~4,
it was recognized that this water belonged to the J ohnstons;
by the testimony of J. W. Farley, showing authority exel·cised over the use of the water by Col. Johnston in the period fro1n 1920 to 1932, and an attempt •by him as n1ayor to purchase the springs- in tha.t time ; and by the attempt made by
representatives of the town in 1932 to secure title to the "rater.
Can it he said that there has been such improvements
made and expenditures incurred, in reliance of the pernlission
being permanen~ as to result in a fraud on the to'vn and in
injury that cannot be compensated, if the permission is revoked? The only improven1ents 1nade on the Johnston propertyerty are the small concrete structures described in the
testimony, and the two inch pipe line running from there to
the to'vn reservoir. The cost of these things could not be
n1uch, and the pipe still belongs to the town, and it may renlove it. The other expenditures that have been made have
been for iinprovements not on the Johnston property but on
the property of the tovm or its citizens 9r nearby residents
made in the effort of the town to distribute 'vater to it.s c;tizens, and 'vhich will not be lost or rendered useless by the
revoc.at.ion of the permission to use the water in question, but
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which are available for the same purposes, repage 144 ] gardless of the source of the w~ter that flows
through them, or the means by ~vhich it is acquired. The revenue ah·eady derived by the ito~ from the
use of this water for ·many years 'vill compensate it many
times over for the loss of any improvements caused by revocation of the license; and 'beyond that, the town is in the fortunate position of havjng legal means of acquiring this saJne
source of 'vater supply, if it so desires, for transmission to the
consumers through these ~arne faciUties.
The real basis for holding a license irrevocable lies in the
fact that the licensee ha.s been led to believe that he has been
granted a permanent license, or one for the life of the things
to 'vhich it is attached, and on the strength ot that ~belief he
has made improvements and erected structures of substanti.al.
cost that he will lose if the license is revoked, and that thereby a situation has been allowed by the licensor to come into
being of such na.ture as that it ''ro.uld result in a fraud, or
harsh and unconscionable injury, if the licensor is permitted
to revoke his license. These elen1ents do not ~xist under the
facts in this case, and it is my conclusion that the license in
question here is revocaible. ·
It follows that the title to the springs is still in the Johnston estate, and that the prayer of the defendants' cross-bill
should be granted and the town re.strained from the further
use of the said water after such reasonable ti.Ine as it may
be determined is sufficient for it to take care of the situation
resulting from the revocation of the license.
The prayer of the cross-bill for damages or rent is refused. The town has continued to use the water since the demand was made on it for rent in November, 1936, presumably
upon the ~belief of those then in authority that the town owned the water. or had a permanent right to use it. Its council
"rould hardly have been 'varranted in using th~ funds of the
town, gathered as taxes fr01n its citizens, to pay the rent demanded until it was judicially determined that its license was
1
ended. It would not be equitable, under the cir~.um.stances of
this case, to require payment of rent u.ntil the ·ights of the
parties
have been ascertained and the· power o, the defend.
ants to revoke ha~ heen authoritatively established.
t.

•

I

(s) A. C. BUCHA}JAN, Judge.

Tazewell. Virg·inia.
,January 21, 1938.
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And at another day, to-wit.:
On the 14th day of October, 1937, the following
page 145 ] decree was entered:
On his 14th day of October, 1937, came the Town of Pearisburg, by its attorneys, and presented and asked leave to file
its bill in this cause praying that the plaintiffs in the law
action of unlawful detainer pending on the law side of this
Court in the name of Hattie Johnston Carter, eta~ plaintiffs,
against tJ1e Town of Pearisburg, defendant, be enjoined ancl
restrained from the prosecution of said action for the reasons
set forth -in s.aid bill, or that said action at law l,be transferred
to and proceeded in on the equity side of the Court:
. A.nd thereupon the plaintiffs in said law action and the defendants in said. bill in equity appeared by their counsel and
stated that. they made no objection to the tr:ansfer of the said
suit to the equity -side of the Court, and they thereupon tendered and asked leave to file their answer to complainant's bilJ,
which they asked to be treated as a cross bill seeking affirmative relief.
It is, therefore, adjudged, ordered and decreed tha.t
the proceed.ng· in the aforesaid action at law be stayed and that
this cause be proceeded in on the equity side of .the Court and
that the bill of the complainant be and is hereby filed in this
cause, and that the answer and cross bill of the defendants
thereto be also hereby filed.
On the motion of the Town of Pearisvurg its •bill is taken
and treated as an answer to the defendant's cross bill and the
parties stand at issue on the pleadings so made.
Thereupon the defendants to the said bill moved
page 146 ] that the cause be proceeded in forthwith and that
evidence on both sides be heard in open court, to
which the cmnplainant objected· and· asked· to be allowed to
proceed with the evidence by depositions, and their request
'vas granted, and it is accordingly adjudg·ed, ordered and· decreed that the complainant has the burden of proof on it in
this cause and shall within fjfteen days from' this date take and
complete its depositions, and that the defendants shall with1n
fifteen days thereafter tal{e and complete their depositions,
and the complainants shall thereafter within five d~ys take
any depositions in rebuttal, and the case shall be. submitted to
the C~urt at the ~nd of the last na.med five day period.
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And at another day, to-wit:
On the 15th day of }.!larch, 1938, the following decree 'vas
entered:
THIS CAUSE, which was arg·ued by counsel on December 20, 1937, can1e on again this the 15th day of March, 1938, .
to be heard upon the hill of the con1plainant, the Town of
Pearjsburg, heretofore filed in this cause, upon the defendants joint and separate answer and cross-bill, upon the decree.
entered in this cause on the 14th day of October, 1937, upon
the depositions duly taken, pursuant .to said last mentioned
decree, properly filed and read by the court, upon othe"L·
orders and decrees heretofore entered and upon argwnent
of counsel, duly heard.
'
Upon_ mature consideration and for reasons aspage 147 ] signed in the written opinion filed '~th the papers
in this cause on the 21st day of January, 1938,
and hereby made a part of the record, the court doth .ADJUDGE, ORDER and DECREE that the use by' the complain~ant of water from the springs on the lands of the defendants
described in the pleadings in this cause was a permis-sive user,
revokable at the will of the defendants; that the said user
was properly revoked by·the defendants as of the 2nd day of
November, 1936; and that the complainant, the Town of Pearisburg, ha.s acquired no permanent rights in and to the said
water, or any part thereof, nor any permanent right by prescription, easement or otherwise, to maintain a! pipe line, or
any other easement, over the lands of the defendants mentioned in said pleadings.
IT IS THEREFORE FURTHER ADJUDGED, ORDERED and DECREED, in accordance with the prayer of the defendants cross~bill, that from and after the 1st :day of May,
1938, the Town of Pear!-sburg, its officials, servants, agents,
or employees, be, :a.nd they are, hereby perpetualiy and permanently, enjoined and restrained fron1 using the '~aters of said
springs, or any part thereof, and from n1aintaj~ning a pipe
line over the said lands of the defendants, or in any 'vise in.terfering with the free, convenient, and unincumPrered use of
8-aid springs, water and lauds by the said defe~dants. their
suecessors ~.nd assigns .. unless the sa.~d. town o~: .P
.. earisbu~g
8hall have, 1n the meantime, legal~y acquired the _tig-ht to sa1d
water and the r~g-ht of easen1ent to maintain sa;.id pine line
for the purpose of conveying said 'vater to srud ']'own for the
,
use of the Town and its i~habitants.
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And further, for reasons assigned in the opinion
page 148 ] above mentioned, it.is ADJUDGED, ORDERED
and DECREED that the defendants prayer for
damages, or rent, at the rate of $50.t00 per month, from and
and after November 2, 1936, l)e, and the same is hereby denied, to which ruling of the court in refusing the defendants
said claim for damages, or rent, the defendants duly excepted
.and 1noved the court to hear further argmnent on said claim
for damages, or rent, which motion t.hP. court takes under advisement.
It is further ADJUDGED, ORDERED and DECREED
that the defendants do have and recover of, and from the
Town of Pearisburg their costs in this behalf expended, as
'veil as their costs in the acti'on for unla,vful detainer heretofore by decree entered on the 14th day of Octolber, 1937, consolidated "rith this cause.
And at another day, to-·wit:
On the _23rd day of December, 1938, the following decree
'vas entered :
TillS CAUSE caine on at the September, 1938, term, for
of defendants' motion to hear further argument on
their claim for damages, as noted in the decree of lvlarch 15,
1938, and the court heard the argument of counsel, and thereupon declined to change the ruling on said question as set forth
in .said decree.
No decree was entered at said Septentber term, and
this decree is ;now entered on motion of defendants' counsel
in order that the action taken at the September term may be
entered of record.
dispo~ition

page 149 ]

CLERK'S CERTIFICATE

Virginia:
In the Circuit Court of Giles County:
I, F. E. Snidow, Clerk of the Circuit Court of Giles
County, Virginia, do hereby certify t}J.at the foregoing is. a
true transcript of the record and proceedings in a certain suit
lately pending in said court under the style of The To'vn of
Pearisburg, a Municipal Corporation vs. Hallie Johnson Gar-
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ter, et als; that said record was made up and presented to the
Clerk of said court.
I further certify that notice of the application of this transcript has been duly given counsel for the deferidant, as provided by law.
GIVEN under n1y hand this 16th day of January, 1939.
F. E. SNIDOW,
Clerk.
A Copy Teste:

J. M. KELLY,
J;>eputy Clerk.
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