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IN 'rHE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 2173
.l
:•

VIRGINIA S.TAGE. LINES, INC., Plaintiff-in-Error,
versits

LENA R. LESNY, ADMINISTRATRIX OF THE ESTATE
OF KARL LESNY, Defendant-in-Error.

PETITION FOR A WRIT OF ERROR.
I

To the Honora,ble the Chief Jitstice a.nd the Justices of the
Supreme Court of .Appeals of Virginia:

PRELIMINARY STATEMENT.
Your petitioner, Virginia Stage Lines, Incorporated, respectfully represents that it is aggrieved by a final judgment of the Circuit Court of Fairfax County in the sum of
Three Thousand ($3,000.00) Dollars, Tendered on the 4th day
of March, 1939· (R., p. 12), in the above-entitled case, wherein
your petitioner was the defendant. The parties will be hereinafter referred to as the plaintiff and defendant, *ac2* cording to their respective positions in the Trial Court.
Unless otherwise indicated, all italics are ours, and the
page nm~bers refer to the transcript of the record. Counsel
for the petitioner desire to state orally to the Court the
reasons for reviewing the decision complained of and adopt
this petition as the original brief, which petition was filed
with the Clerk of this Court, at Richmond, on the 20th day
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- of May, 1939, &nd a copy of which was mailed to Charles
Pickett, Esq., of counsel for the plaintiff, on the 20th day of
May, 1939.
RULE OF DECISION.
Herewith is presented a transcript of the record, from
which it will appear that this was an action for wrongful
death to the plaintiff's decedent (R.., p. 2), arising out of a
collision between the defendant's bus and the automobile
which the plaintiff's intestate was driving when he made a
left-hand turn from the Lee Highway into the private entrance
of his home in front of the bus, which was proceeding in
the opposite direction (R., pp. 27, 28, 45, 93).
In view of the fact that the plaintiff secured a verdict in
her favo1; it is conceded that for the purpose of (f:this
3'"' petition the plaintiff is entitled to a statement of facts
as they appear most favorable to her. In Price v. Bitrton,_
155 Va. 229, 154 S. E. 499, it was held on page 234:

'' It must be borne in mind, that unless the verdict of the
jury is plainly wrong· or without evidence to support it, this
, court will sustain it. Under this rule, in view of the verdict·
of the jury, we will consider all material conflicts in the testimony as settled by the verdict in favor of the plaintiff.''
STATEMENT OF THE FACTS.

i

The plaintiff's decedent, the operator of the Fairhill Inn
on the Lee Highway, about three miles from Fairfax toward
Falls Church (R., p. 27), had left that night ahout 10 :20 to
take some guests to Washington and was killed in the accident on his return just as he turned into the entrance of his
home (R., p. 28).
The def end.ant's bus at the time of the accident was running empty, because it l1ad had a flat tire and the Richmond
bus had picked up the passengers in it (R., p. 33). This bus
was on a special run from Charlottesville, where it had left
about 8 :00 o'clock that night, an'd was due in Washing4* ton at *11 :35, it being about an hour late on its schedule
at the time of the accident (R., pp. 38-39).
The highway in front of Lesny 's property was then eighteen
feet or two lanes wide (R., pp. 29, 40, 113) and was approximately level (R., pp. 37, 116), with perhaps a slight grade·
toward the Lesny drivewa.v in the direction the bus was pro. ceeding (R., p. 37). Defendant's Exhibit No. 2,. attached
hereto, shows the highway and the Lesny entrance facing to: -
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ward Washing-ton (R., p. 71), that is., facing the direction in
which the bus was going. Defendant's Exhibft No. 3, attached hereto, shows the same scene from the opposite dire~
tion (R., p. 72). From these photographs it will be seen. that
there was no obstruction of Lesny's view of the oncoming·
bus. It was a clear, moonlight night (R.., pp. 38, 61, 97),
_ and Lesny should haye had :qo difficulty seeing the bus, which
~~s fully lighted (R., pp. 101, 161). This is further borne out"
by the fact that the plaintiff's witness Briles, who was in
the second car back of Lesny, had easily seen it (R., p. 101).
The plainti:ff 's witness Briles testified that the front wheels
of the Lesny car had gotten four or five feet off the hard sur-.
face of the highway at the time of the impact {R., p. 98). This
· was corroborated by the marks as seen by other witnesses
5* (R., pp. 62-63, 112). *The marks after the accident and
the testimony of the witnesses disclosed that the bus had ·
swerved to the right (R., p. 158), so that the two right wheels
were off the hard surface (R., p. 112). The best descriptio~
of the marks is given by the plaintiff's witness, Shumate, on
page 112:
"Well, from my observation the bus was going towards
Falls Church from Fairfax, and the Lesny car had apparently
been coming towards Fairfax from Falls Church. Then it
turned in his· driveway th~re and the bus had struck it right
on what was known as the cowl, that is, the right part of
such, and had pushed it down the road, and I stepped it off
and what I stepped was 27 paces, or a distance of 81 feet by
tape measure, and from the marks of where the impact occurred it showed that the car was 4 or 5 feet up in the driveway and that .the two right wheels of the bus was off of the
hard s:urface over on this gravel and pushed the car down
the road sideways. t'
,
The bus driver and the defendant's witnesses testified that
Lesny did not give a hand signal (R., pp. 45, 133, 158). The
only other witness who testified as to any hand signal was
the plaintiff's witness, Hriles, who first said he saw Lesny
give a. hand signal, but, when pinned. down upon cross examination, testifi~d tha.t he only saw the signal after Lesny turned
into the driveway (R., pp. 97, 100, 103). In fact, he could
not tell whether Lesny gaye a hand signal before that or
not, because it was only when Lesny turned •into the
6~ driveway that he first looked up (R., p.102), his testimony
on this feature being as follows :
(R., p. 97):

4
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"Q. His hand was out when he turned in the highway?
"A. That is right, yes, sir."

•

•

•

(R., p. 100):

"A. He drove-he put out his hand to drive in his driveway and that is when the bus hit him.''
·
(R., p. 102) :

'' A. He done turned into the driveway when I looked up.''
(R., p. 103):

"Q. Yes. For what distance in the road did the man go
with his hand ouU
'' A. When I first seen him put his hand out?
''Q. When you saw him altogether. You saw him when
he first put his hand out, didn't you?
"A. Yes, sir.
"Q. And how far did he travel with his hand~ouU
'' A. About 15 feet.
''Q. And then took it inf
'' A. Yes, sir, he did.
7*
*''Q. Do you know whether Mr. Lesny had his hand
out any at all before he started to make the turn, of your
own knowledg·eT
'' A. I ·couldn't see his hand until he was making the turn.''
The plaintiff's witness, Briles, testified that the bus was
seventy-five to one hundred feet from the drive~vay when
Lesny made his turn (R., pp. 92, 94, 99, 100). He also testified that Lesny at that time was twenty-fiye feet on the other
side of the driveway when he commenced making his turn (R.,
p. 100), part of his testimony being as follows (R., p. 100):

"Q. Yes. You stated that when you picked up the signal
of the gentleman ahead of you, that is, when you answered
Mr. Pickett's questions, that at that time the bus driver was
75 feet away from Mr. Lesny's driveway?
'' A. Yes.
'' Q. Did I understand you correctly to state that?
'' A. Yes, sir.
''Q. Well, how far away was Mr. Lesny from his own driveway at that time, approximately?
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'' A. About twenty-five feet.''
According to the bus driver, he was right on Lesny ( about
10 feet away-R., p. 54) when Lesny made the left turn
8* (R., pp. 46, *47, 54). The other eyewitnesses for the defendant corroborated the bus driver (R., pp. 134, 147).
There was little conflict as to the speed of Lesny's car as
be approached the driveway. He was in a line of traffic
which was proceeding- between thirty and forty miles an
hour {R., pp. 45, 91, 92, 93, 133), and as he turned into the
driveway he had slowed down to about :fifteen miles an hour
(R.., p. 93).
The evidence showed that the bus pushed the automobile
some eighty-one feet, from which fact it is apparent that the
bus was traveling at a considerable speed. The bus driver
estimated his speed at thirty-five miles an hour (R., p. 40).
There was a conflict in the evidence as to what distance
the bus could have been stopped at a speed of thirty-five
miles an hour. The bus driver estimated this distance to
be one hundred feet (R., p. 41). The plaintiff's witnesses
Hartman, Snider, and Weller estimated that distance to be
fifty to sixty feet, twenty-five to thirty feet, and fifty feet
(R., pp. 79, 86, 106). These estimates were based on a vehicle having all four wheels on the concrete, and not with two
wheels on the shoulder, which would then take a longer distance (R., p. 88). All of these three witnesses admitted that
their estimation did not take into account *the time re9* quired for a driver's mental reaction to set in or for
putting his foot on the brake (R., pp. 82, 88, 106). In
fact, the Trial Court took judicial notice of that fact on page
82, where tl1e record discloses the following:

''By Mr. May:
. '' Q. ·So if it would take you a second to grasp in the situation of an emergency that has been created, to stop you would
have to add to that 50 or 60 feet the distance that yoli could
go in that time that it took to grasp the situation, isn't that .
true!
'' The Court : That question does not need any answer
does itf Anybody would reach that conclusion. Bound to.
Yon could not help it.''
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.A.SSIGNME.NTS OF ERROR.
Assignment of Error No.1 •
. The Court err-ed in, overruling the defendant's motion to set
aside the verdict of the jury and enter j,udgment in behalf of
the· ilefendant on the grou.nd that the evidence established
as a matter of law that the plaintiff's decedent _was guilty _of
contributory negligence which contributed to cause his death
(R~, p. 216).

10*

~ Assign.ment

of Error No. 2.

The Court erred in overruling the defendant's motion to
s_e_t aside the verdict of the jury and enter judgrn,ent in behalf
of the defendant on the ground that the evidence failed as a
matter of law to establish that the defendant was guilty of
negligence which was the proximate cause of the plaintiff's
decedent's death (R., p. 216).
Assigmnent. of Error No.

3•

. · The Court e'rred in overruling the defendmit's motion to
s~t aside the verdict of tlie jury and enter judgment in behalf
of the defendant on the ground that the evidence failed as a
matter of law to establish that the defendant ha.d the last clear
chance to p revent the plaintiff's decedent's death (R.,_ p.
216).
1

The same questions were raised by a motion to strike the
plaintiff's evidence (R., pp. 118-120) and by a motion to strike
all the evidence (R., pp. 172-3) and by the defendant's objections to each and every instruction granted for the plaintiff (R., p. 186) on the same grounds as are asserted in the ·
assignments of error.

lP'

• .ARGUMENT.
ASSIGNMENT OF ERROR NO. 1.

'

The Plaintiff's Decedent Was Guilty of Contributory
Negligence.
·

The evidence discloses that the plaintiff suddenly made
a left-hand turn in front of the- oncoming bus. The highway
was approximately level and perfectly straight. There was
not~ng to prevent Lesny from seeing the bus, which was
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fully lighted, and he either saw or should have seen that such
action was surrounded with the greatest danger. He either
did not look properly or took a chance. The positive evidence shows he gave no signal, and Briles' testimony as to
a signal's being given before he turned is entirely worthless,
because Briles never saw Lesny until the turn was being ne-:
gotiated. The ·Trial Court recognized this fact, that the
phiintiff 's decedent was guilty of negligence as a matter of
law, as shown by not only the instructions but also the fol-:
lowing portions of the record, where ev:en plaintiff's counsel
. admitted Lesny was negligent (R., pp. 119-120) :
'' The Court : Well, I am inclined to agree with you without hearing any argument from the plaintiff except for one
thing, the last clear chance in this case which on that basis
I am going to let it go to the jury. I do not know how you
could get away from the Crosen case on the other features

~a

.

*''Mr. Pickett: If the Court please, I will be pre~
pared to admit that the plaintiff's decedent in this case
was-·
'' The Court: That you had to go on that basis, and in~
structions would be limited· to that issue. The motion is denied.
'' Mr. Pickett: That is our theory of the case entirely, sir.
'' Mr. May: Very well, sir, we except to the ruling of the·
Court.''
12*

In Walker v. Crosen, 168 Va. 410, 191 S. E. 753, the facts
were nearly identical to the instant case except that it occurred in the daytime and the speed of the oncoming automobile, which correspo~ded to the bu~, was approximately
sixty miles an hour rather than an indeterminate speed as in the case at bar, the pertinent portions of the facts being
stated in the opinion on pages 412, 413-414 as follows:
''The collision occurred about 11 :30 a. m. and the weather
was dear, the road dry, straight and comparatively level. No
other traffic appears to have been near the scene.''

*
''They were approaching upon their respective sides of the
highway. Wilby Crosen testified that Miss Kern was approaching at a 'terrific speed'. Again he said that her car
was being driven at 60 miles per hour. He intended to "drive
across the highway to his left and enter a narrow driveway

8
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leading to the home of l\Ir. Kidwell. In order *to do
this it was either necessary to drive across Miss Kern's
line of travel or wait until. she passed. He chose the
former and said that he gaye a hand signal for the turn and
proceeded across the highway into the private driveway of
Kidwell at five or six miles per hour. When the front end
of the truck had entered the driveway leaving the rear of it
in the highway, the collision occurred. He also said that he
gave the band signal for the turn when he was yet 25 yards
from a point opposite the driveway and at that time he had
not seen the car of Miss Kern, but could haye seen it if he
had looked; that he first saw it when it was at a paper box
240 feet away and at that time its speed was 'terrific',-60
miles per hour. The next time he saw it he was making the
turn and was about half way across the highway. The car
was then at the culvert 118 feet away and he did not know
whether the speed had been reduced. He was asked, 'When
you saw the car coming toward you at the rate of 60 miles
an hour you made no further effort at warning and took no
further notice of the carf He answered, 'No, sir'. He was
also asked, 'And you driving a ca1~ at the rate of six miles
an hour, drove it in front of a car which you thought was
approaching at 60 miles an hour?'
'' The testimony of Wilby as to where on the hi,qhwa.y the
car of Miss Kern was when he first began to make the turn to
the left to enter the Kidwell driveway is not sat.isfa(~tory. It
is clear, however, that he drove across the highway when he
had seen the swiftly approaching car when it was somewhere
between the paper box. and the culvert. The paper box was
240 feet away, while the culvert was only 118 feet away. It
is thus clearly established by his own testimony that he drove
his truck at five or six miles per hour across the high14* way and *in front of the swiftly approaching car of
Miss Kern, which he had actually seen a short distance
away,-moving toward his truck at a 'terrific" speed. He
clearly convicted hhp.self of negligence by his own testimony.''
([talics in the opinion.)

13*

Upon this set of facts, it was held that the defendant, Orosen, in making a left turn into a driveway directly in front
of an oncoming vehicle, was guilty of negligence, as a matter of law, continuing to the time of the accident, because it
was a proximate cause, if not the proximate cause, of the
collision:
"The fact that Wilby Orosen had seen the approaching
car and that he had noted its high speed placed upon him in

~-----,
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such circumstances (in the exercise of ordinary care), a high
degree of vigilance to see that he could safely cross the highway. The high S}Jeed of the car alone should have been sufficient to have caused him to increase his efforts to avert a
coJlision. A collision could have been ayerted by him by the
exercise of the slightest degree of care. When he saw the fast
approaching car, quickly traversing the intervening distance
between them, a delay upon his part of a very short time
would have permitted the car to pass and averted the collision. He violated the terms of the statute and it was certainly an efficient cause, if not the proximate cause, of the
collision.''
15~

• ASSIGNMENT OF ERROR NO. 2.

The Defendant's Bits Driver JVas Guilty of No Neglig~nce.
S.peed:

The estimation of the bus driver as to his speed was thirtyfive miles an hour. This, of course, was a proper and lawful
speed. It is submitted that a much greater speed would have
been entirely proper under the circumstances then existing..
The road was straight, and there no one was ahead of the
bus on his side of the road requiring a particular rate of speed.
There was a line of cars coming in the other direction; but,
until Lesny suddenly turned. into the driveway, there was no
indication to put the bus driver on notice that anything out
of the ordinary would occur.
·
Lookout:

The bus driver testified that he was keeping a proper lookout (R., p. 40). No other witness testified to the contrary.
The only possible argument that can be made against a proper
lookout is in connection with the witness Briles' testimony
as to Lesny's hand sig11al, and this has been shown to be entirely insufficient. Briles' testimony was that Lesny gave a
hand signal at the very moment he made his left turn into
the driveway when he was approxiinately twenty-five feet
from it. The danger surrounding the turn occurred at the
same moment as Lesny's attempted warning of the danger.
*It will, therefore, be seen that what hand signal
16* Lesny may have given was given entirely too late, and
under conditions where it would not be effective, and no
negligence can be predicated upon the bus driver's failure
to keep a, proper lookout.

19
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' General Dut.ie s:
_ The bus and all the otlier automobiles admittedly had proper
lights. The brakes on the bus were in proper order. This
last was brought out at great length by the plaintiff. No
one can say that any other duties were violated by the defendant.

Sudden Emergency:
The bus drive1· had nothing to warn him of the anticipated
change in direction of the plaintiff's car. Even if an automobile driver does give a hand signal, it does not mean that
he is going to make a turn directly in front of· an approaching vehicle, but rather that he will wait until the vehicle has
passed. It is meant for those behind him as well as those
approaching in the opposite direction.
The bus driver was confronted by a sudden emergency. He
suddenly saw an automobile dart out in front of him with
no warning when he was about seventy-five feet away from
the driveway, and his conduct is to be governed under the
rules *'laid down in Jones v. Hoob'll,ry, 158 Va. 842, 164
17* S. E. 545, where it was said on page 860:
"Whe1·e one, without his fault, is suddenly placed by the
negligence of another in such a position that he is compelled
to choose instantly in the face of grave and apparent immine:µt
peril between two or more hazards, or two or more means
of attempting to escape the peril with which he is confronted,
the law does not require of him the exercise of all the presence
of mind and care of a reasonably prudent person under ordinary circumstances, or even of all tbat which a reasonably
prudent man would ordinarily show in the face of danger. It
makes allowances for the circumstances under which he is
forced to act and the effect of the real or apparent impending
peril on his mind and on his nervous and muscular reactions.
If he acts under a reasonable apprehension of grave, imminent
danger, in the honest exercise of his judgment, and makes
such a choice as a person of ordinary prudence might perhaps
make under the circumstances, he is in law not responsible
tor any injury resulting therefrom to himself
to the one
whose negligence created the emergency. The original negligence which created the emergency remains in law the sole
proximate cause of the injury. Under such circumstances, he
is not responsible 'for mistakes of judgment; or because, if
he had chosen the other hazard, or another mea.ns of escape,

or
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or done something else, the injury would have been averted;
or even because in attempting to avert the peril, he created
a more dangerous situation. 1 · Sherman & Redfield on Neg.
(6 Ed.). section 85a; 20 R. C. L., page 29; 1 Thompson Com.
.on Neg., sections 195-198; ·wbite's Sup. to Thompson Com.
on Neg., sections 195-198; Vlharton Law of Neg., sections
93-95, 304; Amer. Digest, Negligence, ,sections 71-72; *45
18* C. J., Negligence, section 517,. et seq.; C. db 0. Ry. Co. v.
Critm, 140 Va. 333, 125 S. E. 301; Richmond Ry. &; Elec.
Co. v. Hudgins, 100 Va. 409, 41 S. E. 736; South West-Impv.
Co. v. Smith's .A.dmr., 85 Va. 306, 7 S. E. 365.
''Under such circumstances, to render one liable for· negligence because of the choice he made or of acts done by him
Ill pursuance thereof, it is not sufficient that a man of ordinary
prudence probably would have chosen or acted differently. If
the evidence leaves it in doubt as to whether a man of ordinary
prudence might have so chosen or acted, it fails as a matter
.of law to_ establish that he was guilty of negligence in so choosing or acting. It must be clear from the evidence that his
choice or acts were so reckless and wanton that it cannot
· reasonably be said that a man of ordinary prudence might,
antler the same conditions, make such a choice or so act."
(Italics in the opinion.)
The bus driver cut to the right, because cutting to the left
would endanger the other approaching automobiles (R., p.
159), and jammed on his brakes, but it was too late.
ASSIGNMENT OF ERROR NO. 3.
The Defendant's Bits Driver Did Not Have the Last Clear
Chance to A void the Accident.
The case was submitted to the jury solely upon the doctrine
of the last clear chance, as shown by the instructions (R., pp.
174-180), and the Trial Court's statement on pages 119-120,
. wher~ it wa8 said that the instructions would *be limited
19* · to that issue. In fact, under the Walker v. Gros en Case,.
168 ;va. 410, 191 S. E. 753, sitpra, Lesny's negligence
. could hardly be denied, and plaintiff's counsel did not· deny _
it (R., ,pp. 119-120). We have shown that the bus driver .
was confronted with a sudden emergency entirely without his
fault, and it cannot be said that he did not act as a reasonably prudent person might or even would have acted. However that may be, the doctrine of the last clear chance certainly has no application to the facts in this cas·e.
Innumerable decision$ have been decided on this doctrine,

~
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and each case depends largely upon its particular facts, but
underlying the whole doctrine of last clear chance is the rule
that the plaintiff must prove by a preponderance of the evidence that the defendant, in fact, did have a last clear chance.·
Under the light of the evidence most favorable to the plaintiff, Lesny suddenly turned to the left when he was twentyfive feet away from the driveway. He was then going at least
fifteen miles an hour or twenty-two feet a second. The bus
was seventy-five to one hundred feet away and going at a
minimum of thirty-five miles an hour. If in the establishment of primary negligence on the part of this defendant the
plaintiff has to take the position that the bus was traveling
at a much greater rate of speed than thirty-five miles an hour,
it is respectfully '1 submitted that the defendant has the
19A * right to rely upop the same testimony in showing that
it, in fact, had no last clear chance to avoid the collision. So it would seem to make little difference upon this
feature of the case as to what rate of speed the bus was proceeding. We say this for the reason that although a certain
·speed may constitute primary negligence, nevertheless that
speed of itself cannot be used to show the existence of a last
clear chance, the law being that reasonable care must be
exercised under the circumstances to avoid the collision at
the rate of speed which was, in fact, being made, even though
that speed be negligent. This principle was recognized in
Lucas v. Craft, 161 Va. 228, 170 S. E. 836, where it was said
by the Court, through Mr. ,Justice Holt, on page 238, in connection with the defendant's inability to stop in time due to
defective brakes:
'' Such a defect would be evidence of prima1·y negligence, ·while the driver, however alert, might be powerless to stop
his car. He would have had no chance to do so, clear or other"'
wise. Gordon's Adm'r. v. Director General, 128 Va. 426, 104
S. E. 796; Barnes v. Ashworth, 154 Va. 218, 153 S. E~. 711."
20*

*But even assuming that the bus was going exactly
thirty-five miles an hour, the doctrine of last clear chance
could not be applied.
The bus would then be going fifty-two feet a second. Lesny
was going twenty-two feet a second. The two vehicles were
approaching each other at a combined rate of seventy-five
feet a second, with approximately one hundred feet between
them. In other words, there wa~ just a fraetion more than
a second between Lesny 's movement and the collision.
The Trial Court took judicial knowledge that it would take
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at least a second, if not more (R.,_ pp. 82-83), before the
driver's reflexes would start working, and the distance required to stop the bus on the concrete after the brakes had
been applied was variously estimated by the plaintiff's witnesses to be from twenty-live to sixty feet. These esthnates
were made on the assumption that all four wheels of the bus
were on the paved portions of the highway. The bus, however, had only hvo wheels on the concrete, because the driver
cut to the right, and with two wheels off the pavement the
distance necessary to stop would be further than those estimates.
In Hutcheson v. Misenheimer, 169 Va. 511, 194 S. E. 665,
the defendant had '' approximately one second to a;void the .
injury to a pedestrian by his automobile", and it was held
that *under such circumstances the doctrine of. last clear
21* chance had no application. The Court, through Mr. Justice Gregory, said, in part, on pages 516-517:

'' The doctrine of the last clear chance is one involving nice
distinctions, often of a technical nature, and courts should
be wary i:11 extending its application. Vain Sickler ·v. Washington ct 0. D. Ry., 142 Va. 857, 128 S. E. 367. 'The last clear
chance implies thought, appreciation, mental direction, and
the lapse of sufficient time to effectively act upon the impulse
to save another from injury.' Barnes v. Ashworth, 154 Va.
218, 153 S. E. 711, 720.
'' The doctrine presupposes time for effective action. It is
not applicable where the emergency is so sudden that t.here
is no time in which to avoid the accident. Unless there is an
appreciable difference in time between the earlier negligence
of the plaintiff and the later negligence of the defendant
and a last clear chance to avoid the accident afforded the defendant which he fails to avail himself of, the doctrine does
not apply.
'' The plaintiff is not entitled to recover under the doctrine
upon mere peradventure. The burden is upon him to show
affirmatively by a preponderance of the evidence that by the
use of ordinary care after the peril was discovered the defendant in fact had a last clear chance to avoid the injury. A
mere possibility is not sufficient. Washington & 0. D. Ry. v.
Tlwmpson, 136 Va. 597, 118 S. E. 76.
.
"'When we apply the foregoing rules to the particular facts
in this case, it is manifest that the evidence is insufficient to
support a verdict predicated upon the *doctrine of last
22* clear chance. The defendant had one second or less to
save the plaintiff's decedent after his peril became
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known. The time was so short and the emergency so sudden
that the defendoot did not have tirne to place his foot upon
_the brake be/ore the impact. He fried to a,void the a,:cidetzl
by swerving sharply to his right bitt without avail. The plain. tiff has failed, as a matter of law, to affirmatively prove that
the defendant had a last clear chance to save the clP,cedent.
"To apply the last clea1· chance to the facts he1·e would in
effect amount to the introductio~ of the comparative negli-gence doctrine which, of course., has not been adopted in Virgi,nia except in certain cases, and to wipe out as a defense contributory or concurring neg·ligence.''
In Virginia Electric & Power Co. v. Jayne, 151 Va. 694, 144
S. E. 638, the plaintiff made a left-hand turn across the path of
an oncoming street car when it was one hundred to one hun.dred :fifty feet away. In holding that the defendant's motorman <;lid not have the last clear chance, the Court said on pages
700 and 701:

, · ''From the plaintiff's picture of the accident it is quite
.apparent that the stopping ·of the engine, the plaintiff's fittempt to start it, and the sight of the street car from 100 to
125 feet away, were acts of such rapid sequence as to leave
µo appreciable interval of time between them. If the car was
traveling thirty miles per hour, the distance to the stalled
car would have been covered in about three seconds, and if
going at the rate of forty miles as claimed by plaintiff's witness it would have reached the automobile in about two seconds, after it was discovered by the plaintiff.''

*
'' The evidence of the plaintiff as to how the accident happened is indefinite, uncertain and inconclusive. The court
is left to guess where the street car was when the plaintiff's
car stalled on the track. If he was only 100 or 150 f Pet from
the avenue, then it is perfectly clear that he did not have a
clear chance to sfop his car in time to avoid the colli.sion .
.The plaintiff .has failed to carry the burden which he must
.assume when l1e relies upon the last clear chance doctiine.
Ashby ·v. Virginia Railway and Power Company, s1.1-vra."
In Oashell v. Southern Railway Co., 152 Va. 335, 147 S. E.
209, involving an accident between a train and an automobile
at ·a crossing, the plaintiff contended that the doctrine of
last clear chance should be applied because the train might
'\
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have been slackened a fraction of a second sooner when
the danger became apparent. This contentiorr was overruled
~ by the Court in . its opinion by the present Chief Justice,
"Who said on page 342:

''-In the brief of counsel for the plaintiff it is said: 'Consequently, if the speed of the train in the entire distance
from the time Cashell 's truck got in a position of danger
( saying nothing as to what ought to have been done before),
had been slackened one-Jourth of a second, or possibly less,
Cashell would have gotten out of danger and his life been . _
saved. This fact clearly makes the case one for the jury under
the last clear chance doctrine.'
*'' The answer to the contention that the right of
24* recovery based on the doctrine of last clear chance should
be measured by a fraction of a second is found in the language of Mr. Chief Justice Prentis, in Washington, etc., Ry.
Co: v. Thompson, 136 Va. at page 603, 118 S. E. 78. Thero
it is said:
'' 'The rule has been repeated in Hendry v. "Virginia Ry: cf;
P. Co., 130 Va. 283, 107 S. E. 716, thus: "In order to apply
that doctrine, the burden is upon the plaintiff, who is confessedly negligent, to prove by a preponderance of the testimony that after his peril became imminent ·there was a clear
opportunity, affotded the def~ndant to save him· from the consequences of his own negligence, and this fact must be proved
like any other fact upon which the plaintiff relies." (Citing
cases.)
·
" 'It should and must be emphasized that a plaintiff is
. not entitled to recover under this doctrine upon a mere peradventure. He has no right to hold the defenrlant liable
merely upon showing that perhaps, if the defendant's agents
had responded properly, promptly, instantaneously, he might
·have been saved. The burden is upon him to show affirmativ-ely by a preponderance of the evidence which convinees
the average mind that by the use of ordin~ry care, after his
peril was discovered, there was in fact a clear chance to save
him. It is insufficient to show that there was. a. mere possibility of doing so.' ''
In Barnes v. Ashworth, 154 Va. 218, 153 S. E. 711, this Court
said on page 250 :
'' The last clear chance implies thought, appreciation, mental
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direction, and the lapse of sufficient time to effectively act.
upon the impulse to save another from injury. When it is
borne in mind that Ballentine was himself *in an emrr25 * gency which had been ere a ted by Hag·wood 's negligence,
we think that it cannot be fairly inferred from the facts
proven that a sufficient time did elapse after Ballentine discovered that he could not pass to the right of Hagwood 's
car for him in the exercise of ordinary care to have avoided
striking him. The most that can be said is that peradventure there may have been a possibility of his so doing.''

*

*

*

"It is suggested that he might have turned J1is steering
wheel a little more to the left and have thus avoided the car,
but it is to be remembered that there stood Hagwood's car to
his left, P.laced there through Hagwood 's negligence, which
had also to be avoided, and the evidence fails to sho,, that
had he turned further to the left he could have avoided
Hagwood's car. It is also suggested that because of the
fact that under ideal conditions the brakes on this car would
stop it when going eighteen to twenty miles an hour within
twelve feet, that the inference may be drawn that Ballentine
was negligent in not having applied his brakes sooner than
he did. But thought, appreciation and mental direction must
have preceded the application of the brakes, Ballentine was
acting· in a double emergency, and the road was wet, there
having· been a storm with rain about half. an hour before,
and the evidence is uncontradicted that Ballentine did apply
his brakes as soon as he saw Hagwood or the Negro's car.''
1

7

,In Virginia Railway Co. v. Leland, 143 Va. 920, 129 S. E.
700, it was said on page 927:

'' The street car had the right of way superior to the
truck and the m~torman had the right to presume that the
driver of the truck would protect himself, and until it
26* *appears that he cannot or will not exercise his powers
to protect himself the motorman is free from negligence. The occupants of the truck, with full knowledge that
the street car was coming behind them; that they could have
speeded up and gotten off of the street car track either to
the left or right if the front was obstructed, did not look
back or give any sign that they were not going to give the
right of way to the street car. There must be evidence of
some kind to show that the plaintiff cannot or will not exercise care for his own safety, and there must be sufficient time
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and opportunity, after the discovery or duty to discover,
the plaintiff's danger from his own negligence, for the motorman to save him. ''
In Otey v. Blessing, 170 Va. 542, 197 S. E. 409, where the
doctrine of last clear chance was held not to apply in a collision at an intersection between two automobiles, the Court
said on pag·e 548 :
"It is true that Blessing did not blow his horn, and it is
also true that he said he could stop his car traveling at forty
miles an hour in twice its length, if the roadway was not
slick. We doubt it. There was no occasion for Rlessing to
blow l1is horn after Otey's car had stopped. That in itself
proclaimed that Otey would not undertake to proceed un.til
he could do so in safety. If it be conceded that Blessing could
stop his car under favorable conditions in twice its length, his
failure to stop does not necessarily indicate negligence, for
· the minds and muscles of men do not act with instantaneous
efficiency when faced by some unlooked-for emergency.
'' 'If the minds, nerves and muscles of men were so accurately co-ordinated that the1·e could be instantaneous action
to meet *an emergency, there would p~rhaps be merit
27* in this case, but as men are actually constituted, In order
that the doctrine of ~he last clear chance may apply, "it
must appear that in contemplation of the entire situation,
after the danger of the plaintiff became known to the defendant, or ought to have been discovered by him by the exercise of ordinary care, he negligently failed to do something
which he had a clear chance to do to a.void the accident. * *' .\\ '!
Real Estate, etc., Ins. Go. v. Gwyn's Adni'x., 113 Va. 337, 74
S. E. 208.' Norfolk So. R. Co. v. White's Atlm'x., 117 Va.
342, 84 S. E. 646, 647.
''We may concede for the sake of argument that Blessing
failed to act with the best of judgment. When Otey started
to cross the highway in front of him, he cut to the left in the
hope that he might in that manner safely pass in front of the
Packard car. When he found that this could not be done,
he undertook to turn back and to pass it to the right. He
failed. The emergency which confronted him was due to
Otey's heedlessness, and for it he was in no wise responsible.
·
'' 'It is true, as contended, that men confronted by sudden
emergencies are not requirP.d to follow the safest course.
The doctrine of error in extremis is a humane one and has
been frequently applied by this court, but it cannot be invoked by one who is at fault and whose negligence or mis-
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conduct brings about the peril in which he is placed.' Virginia.
E. <.f; P. Co. v. Ford, 166 ,Va. 619, 186 S. E. 84, 86; Lavenstein v ..
Maile, 146 Va. 789, 132 S. E. 844; Virginia d'; 8. 1¥. R. Co. v ..
Hill, 119 Va. ~37, 89 S. E. 895; Real Estate, etc., Ins. Co. v ..
G'UJ'Yii 's Adm'x., 113 Va. 337, 74 S. E. 208. "
· In Hawkins v. Beecham,, 168 Va. 553, 191 S. E. 640, it was
said on page 562:

'' One, at least, of two conditions must precede the application of the doctrine. There *must have been something in the attitude of Beecham to indicate that he
· was unconscious of his danger, or he must have been in,
a position of peril from which, apparently, he could not extricate himself. Proof of these facts or of one of them rests
upon the plaintiff. It must also appear that the· chance was
clear.
"'In order to apply that doctrine, the burden is upon
the plaintiff, who is cor.ffli-1sedly negligent, to prove by a preponderance of the testimony that after his peril became immfnent there was a clear opportunity afforded the defendant
to save him from the consequences of his own negligence, and
this fact must be proved like any other fact upon which the
plaintiff relies.' Hend1·y v. Virginia Ry. cl!; P. Co., 130 Va.
28*

282, 283, 107 S. E. 715, 716. ''
Other cases holding that the doctrine of last clear chance .
must be invoked with great caution and· that it must be proved
by a preponderance of the evidence that there was an appreciable time under all the circumstances for the defendant
to have avoided the accident are Frazier v. Stou.t, 165 Va. 68,
181 S. E. 377; C. d!; 0. v. Jacobs, 166 Va. 11, 183 S. E. 221;
Virginia Electric db Power Co. v. Vellines, 162 .Va. 671, 175
S. E. 35. ·1n these cases it was held that "perhaps" is not
enough, and there must be ''the intervention of an appreciable interval of time betw·een the prior negligence of the
plaintiff and subsequent negligence of the defendant''.
Under the rules as laid down, it would be the grossest
form of conjecture, speculation, or surmise whether the defendant had a last clear cha.nee to avoid the accident as
29• *he was approaching the driveway when _there was
barely one second betwe,en Lesny 's tmn directly in front
of him and the collision. Most of the cases relied on upon
the question.of last clear chance arose at street intersection~,
where the def enda.nt could naturally expect to .find traffic
moving in all directions. If the doctrine has been so consistently held not to apply to such a state of facts, it is rea'dily
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apparent that it should have even less application at a private
driveway out in the open country, where it is conceded that
this collision occurred.
CONCLUSION.

It is earnestly submitted t.hat the evidence has utterly
failed to prove any negligence on the defendant's part and
conclusively shown that the plaintiff's decedent was guilty
of negligence .continuing to the moment of the accident, and
that the~ defendant had no ]ast clear chance, irrespective -of
any negligence on its part, to a.void the collision. For these
reasons, your petitioner prays that a writ of error from
and a supersedeas to the said judgment of the Circuit Court
of Fairfax County be awarded; that the judgment of the Trial
Court be reversed and final judgment entered here in its
favor, and that such other relief be afforded as to !he Court
seems proper.
*Your petitioner having executed a suspending· bond,
30* in accordance with Section 6338 of the Virginia Code
as amended by the Acts of the General Assembly of 1934,
conditioned as required for a supersedeas bond in Section
6351 of the Code, as amended, in the penalty of Four Thou-sand ($4,000.00) Do1Iars (R., pp. 219-220), it is respectfully
requested that, if the writ of error and su,persedeas be
awarded, your petitioner not be required to execute a further
supersedeas bond.
VIRGINIA STAGE LINES, INC.,
B.y JOHN C. GODDIN,
JOHN G. MAY, JR.,
Counsel.
JOHN C. GODDIN,
201 W. Brookland Park Blvd.,
Richmond, Virginia.
JOHN G. J\,IA Y, JR.,
222 Richmond Trust Bldg.,
Richmond, Virginia.
We, John C. Goddin, whose address is 201 W. Brookland
Park Boulevard, Richmond, Virginia, and John G. May, Jr.,
whose address is 222 Richmond Trust Building, Richmond;
Virginia, attorneys practicing in the Supreme Court of Appeals of Virginia, do c·ertify that, in our opinion, the judgment
of the Circuit Court of Fairfax Countv in an action at law
wherein Lena R. Lesny, Administratrix .. of the Estate of Karl
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Lesny, was plaintiff and Virginia Stage Lines, Incorporated,
was defendant, rendered on the 4th day of March, 1939, a
transcript of the record of which is attached hereto, should
be reviewed by the Supreme Court of Appeals of Virginia.
Given under our hands this 20th day of May, 1939.
JOHN C. GODDIN,
JOHN G. M:AY, JR.
June 13, 1939. Writ of error and supersedeas awarded by
the court. No additional bond.
M. B.

,v.

RECORD
VIRGINIA:
Pleas befoi·e the Honorable ·waiter T. McCarthy, Judge
of the Circuit Court of Fairfax County, Virginia, at a Circuit Court held for said County, at the Qourthouse thereof,
on Saturday, the 4th day of March, 1939.
Lena R.. Lesny, Administratrix of the estate of Karl Lesny,
Plaintiff,
·

v.
Virg·inia Stage Lines, Inc., Defendant.
TRESPASS ON THE CASE. AT LAvV NO. 1717.
Be it remembered that heretofore, to-wit, on the 27th day
of January, 1938, came the Plaintiff, by Counsel, and filed in
the Clerk's Office of said Court a memorandum of suit, Trespass ·on the Case, damages $10,000.00, upon which memorandum process was duly issued on the said 27th day of J anuary, 1938, against the said Defendant, returnable to the first
March rules, 1938, directed to the Sergeant of the City of
Charlottesville, Virginia, and was duly returned to said Clerk
by said Sergeant with notation of service thereon endorsed.
And on the 9th day of March, 1938, again came the Plaintiff,
by Counsel, and filed in the Clerk's Office of said Court her
declaration in this case, with bill of 'particulars thereto attached, the same being in the words and figures following, to~
wit:

Va. Stage Lines, Inc. v. Lena R. Lesny, Adm'x.
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Lena R. Lesny, Administratrix of the estate of
Karl Lesny, complains of Virginia Stage Lines, Inc.,
a corporation organized and existing under the laws of the
State of Virginia,. of. a pleas of trespass on the case for this,
to-wit, that, theretofore, to-wit, on the 30th day of May, 1937,
the defendant owned, operated and controlled a large, heavy
passenger automobile bus, propelled by gasoline, engaged in
the business of transporting passengers for hire from the_
State of Virginia to the District of Columbia and that on the
day and year aforesaid, at, to-wit, 12 :30 A. M., the said
passenger bus being then and there owned, operated and controlled by the said defendant through its agents and servants,
in the County of Fairfax, State of Virginia, at a point on
the Lee Highway, or Route No. 211, about three miles east
of Fairfax, neglig·ently collided with a Packard Coach automobile then occupied by Karl Lesny, Plaintiff's decedent, the
said Karl Lesny being then and there lawfully upon the
said highway, and as ;;t direct and proximate result of the
defendant's negligence aforesaid, the said Karl Lesny received fatal injuries from which he died. A bill of particulars
showing the negligence of the defendant is hereto attached.
The damage sustained by the plaintiff is the stun of $10,000.00, wherefore she brings her suit.

page 2 }

(Signed) LENA R. LESNY,
Administratrix of Karl Lesny, dee 'd.,
By Counsel.
(Signed)
(Signed)
pag·e 3 }

CHARLES PICKETT,
HAR'.RY A. SHOCKEY,.
p. q.
BILL OF PARTICULARS.

The negligence of the defendant proximately resulting in
the death of Karl Lesuy, consists of the following acts and
omissions:
1. The defendant was guilty of negligence in not employing
a competent driver to operate its passenger bus.
2. The driver of tlrn said bus failed to keep a proper lookout for other vehicles upon the highway.
3. The said bus was being operated at a high, reckless and
dangerous rate of speed.
4. The driver of the said passenger bus failed to have the
same under control.
5. The driver of the said bus drove the same o:ff the hard-
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surfaced portion of the. highway and struck the automobile
oi Karl Lesny on the shoulder of the highway, or in the private driveway of the: said Karl Lesny.
- 6. The driver of -the said bus failed to apply his brakeR.
7. The driver of the said bus failed to sound his horn in
order to signal his approach.
8. The driver of the said bus failed to guide the same to
the left in order to avoid striking the automobile of Karl
Lesny. ·
9. The driver of the said bus failed to observe the hand
signal by the said Karl Lesny, indicating his intention to
turn into his drh:eway, or if he observed the same, failed to
heed' the said signal.
10. The driver of the said bus saw, or in the expage 4 ~ ercise of reasonable care should have seen, that thesaid Karl Lesny was in a position of peril, in time
. to have avoided the collision, and utterly failed to take the
measures which were available to him· to avoid the accident.
11. The driver of the said bus, after striking the automobile of the said Karl Lesny, failed to take the effective meaRures which were available to him to stop the said bus. ·
12. The said bus was not equipped with proper lig·hts,
brakes or tires.
13. The driver of the said bus was not alert, either before
or after the collision, and was suffering from the lack of'
sleep:
14. That the driver of the said bus had driven a motor vehicle for more than 12 hours in a period' of 24 hours at the
tjme of the collision.
( Sig11ed) LE.NA R. LESNY,
Administratrix of Karl Lesny, dec'd.
(Signed)
(Signed)

CHARLES PICKETT,
HARRY A. SHOCKEY,
p. q.
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And on the first day·of March, 1938, came the.Defendant, by counsel, and filed in the Clerk's Office
of said Court its plea of not guilty, the same being in the
words and figures following, to-wit:

PLEA OF NOT GUILTY.
Now comes the defendant, Virginia Stage Lines, Incorporated, by its attorneys and says that it is not guilty of the
premises in this action laid to its charge in manner and form

1
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as the plaintiff hath complained. And of this the saiff defendant, Virginia State Lines, Incorporated, puts itself upon
the country.
VIRGINIA STAGE LINES, INCORPORATE))
By: (Signed) JNO. C. GODDIN,
Counsel.
page 6 ~

And on the 22nd day of March, 1938, again came
the Defendant, by counsel, and filed in the said
Clerk's Office its grounds of defense and plea of contributory
negligence, the same being in the words and figures following,
to-wit:
Comes now the defendant and, for its g-rounds of defense
and statement of negligence and/or contributory negligence
on the part of the plaintiff's decedent, says:
(1) That it denies each and every material allegation of
the plaintiff's declaration and bill of particulars;
(2) That it was guilty of no act or acts of negligence which
proximately caused the death complained of;
(3) That without admitting, but specifically denying, it
was guilty of any negligence whatsoever, nevertheless says
that the plaintiff's decedent was guilty of negligence and/or
contributory negligence which proximately caused or efficiently contributed to cause his death in one or more of the
following particulars :
(a) That he failed to exercise a reasonable lookout;
(b) That he failed to keep his automobile under reasonably
proper control;
(c) That he operated his automobile upon the highwav
recklessly or at a speed or in a manner so as to endanger or
be likely to endanger life, limb, or property of other persons
lawfully using· the said highway;
-·
( d) That he faifod to drive his automobile upon the highway at a careful speed, not greater nor less than was reasonable and proper, having due regard to the traffic,
page 7 ~ surface, and width of the hig·hway and any other conditions then existing;
( e) That he was making a left turn without passing to the
right of the center point of the intersection and without first
.
signaling his intention so to turn ;
(f) That he intended to turn or partly turn from a direct
line without first seeing that such movement could be made in
safety and, although the operation of our bus was effected
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by such movement, he did not give a signal as required by
law, plainly visible to the driver of our bus of his intention
to make such movement;
(g) TJrnt as the decedent's automobile and om· bus reached
a point in close proximity to each other, the decedent cut
his automobile directly in from of our bus, making a lefthand turn into a private driveway leading to his home; and
(h) That he did not exercise rnasonable care g·enerally in
the operation of his automobile.
VIRGINIA STAGE LINES, INC.,
By (Signed) JOHN C. GODDIN,
(Signed) JOHN G. MAY, JR.,
Counsel.
page 8 ~

And on the 28th day of November, 1938, the case
came on for trial and the following· order was entered by the Court:

This day came the Plaintiff, in person and by counsel, and
the Defendant, by counsel, and by leave of the Court the defendant's plea of not guilty and defendant's grounds of defense, lodged in the Clerk's Office of this Court on the 1st
day of March, 1938, and the 22nd day of March, 1938, respec-tively, are now formally filed in open court and issue is now
joined upon same and the declaration of the ·plaintiff filed
herein March 9, 19::JS, with bill of particulars thereto attached,
and thereupon came a jury of nine (9) veniremen, to-wit:
Charles K. Myers. Frank R. Rynex, G. H. Niswa11der, John
iC. Abbott, Samuel C. O'Keefe, Edward Heath, Norman
Maµ;arity, Maurice Vv. Fox and S. Ralph Pearson and took
their sea ts in the jury box, and were sworn and examined on
their voir dire, and found to be competent and qualified
jurors according to statute, and from said list of nine (9) the
names of Charles K. Myers ·and Frank R. Rynex were stricken
off in the mode prescribed by law by counsel for the plaintiff
striking off one name and counsel for defendant striking off
one name, and the said Charles K. Myers and Frank R.
Rynex were directed to leave the jury box, which they did,
and the remaining· seven (i) veniremen, to-wit, G. H. Niswander, tTohn C. Abbott, Samuel C. O'Keefe, Edward Heath,
Norman Magarity, Maurice W. Fox and S. Ralph Pearson
constituted thA jury for the trial of this case, who, being duly
selected, summoned, formed, empaneled and sworn in the
mode prescribed by law, heard the opening statepage 9 ~ ments of counsel in the case, and heard all of the
evidence in the case, both for the plaintiff and for
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the defendant, and, on motion of counsel for plaintiff and
defendant the jury w:as transpqi-ted to the scene of the collision involved in this case, in the automobiles of Deputies
Sheriff Henry T. Mag·arity and B. Alton Poole, operated by
said Deputies Sheriff, accompanied by the Judge ·and the
Clerk of this Court, and permitted to view, in the presence of
the Judge, the scene of such accident and the brick house referred to in the testimony in this case, and thereupon returned
to the Courtroom, and being unable to get through with this
case, are adjourned over ~ntil tomorrow, Tuesday, N ovem1Jer 29, 1938, to which time this case is now continued.
page 10 ~

.And on the 29th day of November, 1938, the following order was entered by the Court:

This day came again the plaintiff, in person and by counsel,
and the defendant, by counsel, and the jury sworn in this case
on yesterday and adjourned over until today appeared agreeably to their said adjournment and took their seats in the
jury box, to-wit, G. H. Niswander, John C. Abobtt, Samuel
C. O'Keefe, Edward Heath, Norman Magarity, Maurice W.
•Fox and S. Ralpl1 Pearson, and having received their instructions from the court and having heard the argument of counsel
in the case, took the papers in tlie case and retired to their
room to consider of their verdict, and after a. while returned
into open court and rendered and returned the following verdict, to-wit:
"We the Jury find a verdict for plaintiff to the amount of
$3,000.
{Signed) M. W. FOX,
Foreman.''
And thereupon tl1e clefendant, by counsel, moved the court
to set aside the verdict of the jury and enter a final judgment
in its favor, or, in the' alternative, to award it a new trial,
upon the following grounds:
.
(1) That there is no evidence to support it;
(2) That it is contrary to the law and the evidence;
(3) That there was no evidence that the defendant was
negligent;
.
(4) That there is no evidence that the defendant was guilty
of neglig·ence which was a or the approximate cause of the
collision;
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(5) That the deceased was guilty of negligence
as a matter of law, which efficiently contributed to
cause the collision;
·
( 6) Other errors assigned during the progress of the trial.
And the court, desiring time to consider of the said motion,
takes the same under advisement and no judgment is entered
at this time on the said verdict of the jury.
page 12
·

~

And on the 4th day of l\Iarch, 1939, the following
order was entered by the Comt:
·
1

This day came again the plaintiff and defendant, by counsel, and the Court having heard argument upon the motions
of the defendant to set aside the verdict of the jury rendered
in this case and enter judgment in its favor, or in the alternative ·award it a new trial, and now being advised of its judg·ment to be rendered herein doth overrule the said motions ;
to which actions of the Court the defendant excepted.
-Therefore, it is considered by the Court that the plainti~
recover against the defendant the sum of Three Thousand
($3,000.00) Dollars, with interest thereon to be computed
after the rate of six per centum per annum from the 29th day
of November, 1938, until paid, and her costs by her about her
suit in. this behalf expended; to which actions of the Court
the defendant excepted.
Memorandum: Upon the trial of this case the defendant,
by counsel, excepted to sundry opinions of the Court given
against it and on its motion leave is hereby given it to file
bills of certificates of exception or a properly authenticated
or certified copy or report of testimony and other incidents
of the trial herein at any time within sixty (60) days from
this date as prescribed by law.
And the defendant having indicated an intention to apply
to the s~·preme Court of Appeals of Virginia for a writ of error and S'U,persedeas to said judgment, execution
. .
page 13 ~ thereon is suspended for a period of four (4)
months from this date, and until the Appellate
Court has acted on a petition for a writ of error, presented
to said Court, or one of the justices thereof, within four (4)
m.onths from this date, and until this Court $hall thereafter
authorize execution to issue, upon condition, l10wever, that
tJ}e defendant, or some 9ne for it, shall within thirty (30)
days from this date enter into bond in the Clerk's office of
this Court with surety to be approved by its Clerk, in the
penalty of Four Thousand ($4,000~00) Dollars with all. the
1
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conditions prescribed by Section 6351 ·of the Code of Virginia relating to supersedeas bonds.
page 14}

And on the 18th day of March, 1939·, the following order was entered by the Court:

On the motion of the Defendant, Virginia Stage Lines, Inc.,
by counsel, and after due written notice to the Plaintiff, the
stenographic transcript of the testimony and other incidents·
of the trial in this case were certified pursuant to Rule 21
of the Supreme Court of .Appeals by the Judge of this Court
and are ordered to be made a part of the record in this case.
page 15 }

The following is a copy of the stenographic report of the testimony and other incidents of the
trial of this case, the original of which was filed in the Clerk's
Office of said Court on the 18th day of March, 1939, as shown
by certificate hereinafter set forth:

page 16 } Vh:ginia:
In the Circuit Court of Fair£ax County.
Lena R. Lesny, Administratrix of the estate of Karl Lesny,
deceased, Plaintiff,

v.

Virginia Stage Lines, Incorporated, Defendant.
StenogTaphic report of testimony and other incidents of the
trial of the cause of Lena R. Lesny, Administratrix of tho
estate of Karl Lesny, deceased, as plaintiff, ag·ainst Virginia
Stage Lines, Incorporated, as defendant, in the Circuit Court
of Fairfax County, before Honorable Walter T. McCarthy,
and a jury, which trial began on the 28th day of November,
1938, and ended on the 29th day of November, 1938. The
plaintiff was represented by Charles Pickett, Esq., and Harry
.A. Shockey, Esq., and the defendant by John C. Goddin, Esq.,
and John G. May, Jr., Esq.
Stipulation as to Plaintiff's Exhibits.
page 17 J ~ALL OF THE TESTIMONY OF THE .CASE.
Evidence for Plaintiff.
Note : Before the hearing of testimony the following stipulation was made as to exhibits offered on behalf of the plain.
tiff:
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Mr. Pickett: If Your Honor please, it has been agreed
that these three exhibits may be introduced in evidence. The
first, which I would like to ask to be marked "Plaintiff's
Exhibit A". is a. death certificate issued by the Coroner of
the District of Columbia shqwing the death of Karl· Lesny,
the cause of death a fractured skull and crushed chest. That
was issued by McCruder McDonald, the Coroner of the District of Columbia.
Note: Certificate in question marked "Plaintiff's Exhibit
A'' and filed in evidence is. in the following words and figures,
to-wit:
Transcript No. 137562
A TRANSCRIPT FROM THE RECORD OF DEATHSHEALTH DEPARTMENT OF THE DISTRICT OF ,COLUMBIA.
CERTIFICATE OF DE.A.TH
DISTRICT OF COLU1fBIA
No. of Record
385939

1. PLACE 0]., DEATH, No. D. 0. A. Street ...... Section.
Name of Hospital, Georgetown Hospital. Duration of residence therein.
pag·e 18 ~ 2. FULL NAME, Karl Lesny.
(a) Residence No. Fairfax Co. Va. (Usual place
of abode). Street
Route #2. (If nonresident give city
or town and State).
Length of residence in D. of C.
yrs.
mos.
ds.
How long in U. S. if of f?reign birt~ 1 yrs.
mos.
ds.

PERSONAL ~D STATISTICAL P ARTiiCULARS
3. SEX. Male. 4. COLOR OR R.ACE, White. 5. Single,
married, widowed, or divorced (write the word), Married.
5. A If married, widowed, or divo·rced HUSBAND of (or)
WIFE of, Lena Lesny.
. 6. DATE OF' BIRTH (month, day, and year), Nov. 2, 1887.
7. AGE. 50 Years
Months
Days
If less than 1
day-hrs. or-min.
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8. OCCUPATION OF DECEASED
(a) Trade, profession, or particular kind of work. Proprietor of F'airfax Inn.
(b) General nature of industry, business1 or establishment
in which employed ( or employer) ....... .
(c) Name of employer.
9. BIRTHPLACE (city or town) (State or country) Germany.
10. 'NAME OF FATHER (in full), Joseph Lesny.
PARENTS
11. BIRTHPLACE OF FATHER (city or town) (State
or country), Poland.
12. MAIDE-N NAME OF MOTHER (in full), Minnie
Otto.
13. BIRTHPLACE OF MOTHER (city or town) (State
or country), Germany.
page 19} 14. Above information furnished by Lena Lesny.
15. Relation of informant ~to decedent., Wife.
MEDICAL CERTIFICATE OF DE.A.TH
16. D.ATE OiF' DEATH (month, day, and year), May 30,
1937.
17. I HEREBY CERTIFY that I attended deceased from
.......... , 19 .... , to ...... , 19 .... , that I last saw h ... .
alive on ·......... , 19 ... , and that death occurred on the
date stated above, at ...... m.
The CAUSE OF DEATH was as follows: Fractured skull,
crusl1ed chest. Merrifield, Va. Driver of car in collision with
another car.
(duration) .... yrs ..... mos ..... ds.
CONTRIBUTORY Hemorrhage-(Secondary) Shock ....
(duration) yrs ..... mos ..... ds.
18. Where was disease contracted, if not at place of death,
Accidental.
Did an operation precede death f X
Date of operation ........... .
Was there an autopsy? ........... .
Wlmt laboratory test confirmed diagnosis? ......... .
(Signed) A. Magruder MacDonald, M. D.
(address) Coroner.
State the DISEASE CAUSING DEATH, or in deaths from
VIOLENT CAUSES, state (1) MEANS AND NATURE OF
INtTU~Y, and (2) whether ACCIDENTAL, SUICIDAL, or
HOMICIDAL. See reverse side for additional space.
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19. Place of burial,· cremation, or removal, Congressional
Cemetery. DATE 6/1, 1937.
20. Undertaker, William J. Nalley, Inc. Address,. 522-Sth
St.,. S. E.
page 20 ~

REMARKS: .............. ..

· Correct
18th, 193~.

efc

W . .A. W. Washington, D. C. March

The foregoing is a true and correct copy of a certificate
of death on file with the Health Department of the District
· of Columbia, and duly recorded in the records of said Department.
·
GEORGE C. RULAND, M. D.,
Health Officer, District of
Columbia .
.Attest~
(D. C. Seal)

ARTHUR G. COLL,
Chief Clerk.

Stipulation as to :Plaintiff's Exhibfts.
page 21 ~

Mr. Pickett: If the Court please, and gentlemen of the jury, this is a certificate of -title issued
· by the Director of the Division of Motor Vehicles to Karl
Lesny showing· his ownership of the Packai;d coupe involved
in thiS' accident, issued on J-qne 19, 1928. Apparently it was
a 1926 Packard. Weight 3,658 pounds.
'i!l!'••,.·
.
.
.,£
:
Note: Certificate in question marked "Plaintiff's Exhibit
B'' and filed in evidence is in the following words and figures,
to-wit:

DEPARTMENT OF FINANCE
DIVISION OF MOTOR VEHICLES

TITLE
NUMBER
528552

COMMONWEALTH 0,F VIRGINIA

0ERTIFICATE OF TITLE OF A MOTOR VEHICLE

1

I, Jas. M. Hayes, Jr., Director, Division of Motor Vehicles
of the Commonwealth of Virginia, Dp hereby certify, pursu- _
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anf to the ];>rovisions of ·Chapter 149 of the Acts of the General Assembly of Virginia passed at the session of 192l1, that
an application has been made to me as by said act
page 22 ~ prescribed for a certificate of title of a motor ve:hicle as follows :

MAKE, P .A.CK.ARD., BODY, COUPE. YEAR ENGINE
NO. 85462 A 29. H.'P. WEIGHT OR TON
DATE
_~6 WEIGHT 3658.
KARLLESNY

JUNE
19
1928

B

FAIRFAX VA
AND THAT THE APPL:DCANT HAS STATED UNDER
OATH _THAT SAID MOTOR VEHICLE IS SUBJECT TO
THE FOLLOWINff LIENS:
.AMOUNT

KIND

DATE

F.A.VOROF

I do further certify that I have used reasonable diligence
in ascertaining whether or not the facts stated in said appli~
cation for a certificate of title are true, and that I am satisfied that the applicant is the lawful owner of the above-decribed motor vehicle, or is otherwise entitled to have the same
registered in his name:
Wherefore, I do hereby certify that the above named appli.cant has been duly registered in my office as the lawful
owner of the above described motor vehicle, or as otherwise
entitled to have the sam~ registered in his name, and that it
appears upon the official records of my office that at the date
of the issua.nce .of this certificate, said motor vehicle is subject
to the liens hereinbef ore enumerated, if any, and none
other.
page 23 ~ As witness, my hand and the seal of mj office ·· .
the day and year set opposite the -name of the applicant in the a.foregoing certifica~e.
JA.S. A. HAYES;JR.,
Director, Division of M9tor Vehicles ..
Note: To transfer ownership the assignment of title. on
the back hereof must be properly filled and acknowledged before a notary public or other officer authorized to administer ·
an oath.
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(The following is on the reverse. side of Certificate of,
Title).
ASSIGNMENT OF TITLE
FOR VALUE RECEIVED, WE/I HEREBY SELL, ASSIGN OR TRANSFER UNTO .......................... .
.. Name of Purchaser
ADDRESS .................. -.......................... .
Street
City or Town
County
State
The motor vehicle described on the reverse side of this
certificate; and we/I hereby warrant the title to said motor vehicle and certify that at the time of delivery the same is subject to the following liens or encumbrances, and none other:

. .. . . .. .. . . . . . . . ... . . . . . . ............................... .
Amount

Kind

Date

Favor of

Signature of Assignor.
page 24

~

On this .... Day of ........ , 192. . . Before me,
the subscriber, A NOTARY PUBLIC of the State
.
INSPECTOR
of ........ , Residing at ........... .
Personally appeared the above named assignor who makes
oath in due form of law that the matters and things set forth
in the foregoing statement are within his personal knowledge
and are true as therein set forth.
'WITNESS MY HAND
Notary Public or Inspector
RE-ASSIGNMENT BY REGISTERED DEALER
FOR VALUE RECEIVED, WE/I HEREBY SELL, ASSIGN AND TRANSFER UNTO .......................... .
Name of Purchaser Address ............................................ .
Street
City or Town County State
The motor vehicle described on the reverse side of this
certificate; and we/I hereby warrant the title to said motor
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vehicle, and certify that at the time of delivery the same is
·subject to the following· liens or encumbrances and none other:
Amount

Kind

Date

Favor of

Signature of Assignor.
On this . . . . day of ...... , .192 .. , Before me the Subscriber, A NOTARY PUBLIC of the State of ........ , ReINSPECTOR
siding at ............ , personally appeared the above named
assignor who makes oath in due form of law that the matters
and things set forth in the foregoing statement are within
his personal knowledge and are true as therein set forth.
WITNESS MY HAND
Notary Pub_lie or Inspector
page 25 } PURCHASER'S APPLICATION FOR NEW
CERTIFICATE OF TITLE
I, .............. , The purchaser of the motor vehicle described on the face of this certificate, hereby make application
for a new certificate of title, and for that purpose state under
oath that I have compared the engine and serial numbers on
the face of this certificate with the engine and serial numbers
of the motor vehicle purchased and found that they agree in
, every particular.
·
I further state under oath that this motor vehicle is subject to the following liens and none other:
Amount

Kind

Date

Favor.of

Signature of Assignee (Purchaser) ..................•.
Home P. 0. address ................................... .
No.
Stre~t
Town
State
Business address
Street
No.
Town
State

34.
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TITLE NUMBER
· To be assigned by director, Division of Motor VehJcles.

-On this· . . . . day of ..... ~ ·.. , 192: . , before me, the subscriber A" Notary Public of the .State of ........ , Residing
Inspector
·

at~.~~ .. ,..... .

Personally appeared the above named applicant who makes
oath in. due form of law that the matters and things set forth
in the foregoing statement are within his personal knowledge
and·are true as therein set forth.
-WITNESS MY HAND
Notary Public or Inspector

INFORMATION

'

_· The certificate is transferable only when recorded and filed
at·the office of the director, Division of Motor Vehicles, and
is valid only while the car described above is owned by the
individual, firm or corporation named on face hereof.
This assignment, purchaser's application for new title and
a fee of ONE DOLLAR must be filed with the Director, Di-

vision of Motor Vehicles, by the purchaser of a motor vehicle
before registration tags can be issued.
page 26 ~ Stipulation as. to Plaintiff's Exhibits.
Mr. Pickett: And Exhibit C is a photograph of the Packard automobile which was taken about a month after the
collision occurred, after the automobile had been removed
from the highway and placed in a barn on the _Lesny prop·
erty.· · ·
Note: Photograph in question marked "Plaintiff's Exhibit C'' ·and filed in evidence.
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page 27 ~

MRS. LENA. R. LESNY,
the plaintiff, being first duly sworn, testified on
her own behalf as follows:
·
(

DIRECT EXAMINATION.

By Mr. Pickett:.
Q. Will you tell the jury your name, Mrs. Lesny Y
.A. Lena R. Lesny.
Q. A.nd are you the widow of the late Karl Lesny Y
A. I am.
·
Q. Where were you living at the time of his deathY
A. We were living between Falls Church and Fairfax on
the Lee Highway, I suppose. About three miles from Fairfax it is. Fairhill Inn was the name of the place.
Q. What kind of inn f
A. ·Fairhill Inn.
Q. Fairhill Inn Y Speak a little louder so the jury can hear
you~ Had you seen Mr. Lesny that night?· .
.
A. I saw him just before he left.
·
Q. What time did he leave your house?
A. He left about 20 minutes past ten.
Q. And where was he going?
A. He was going into Washington to take some people to
the Elks' Club that had been out there.
Q. Who were these people Y I don't mean their names.
W4at were they doing at your place?
page 28 ~ A. They had been guests.
Q. Did he return?
A. No, he did not. He was killed just as he was coming in
the entrance.
Q. What was his yearly income?
A. It was between $1,800.00 and $2,000.00.
Q. What was his business?
A. We were running an inn.
Q. Did you have- any children?
A. No, I did not.
Q. Who supported you Y
A. Mr. Lesny.
Q. Did you have any means of your own Y
A. No, I did not.
Q.. Was your married life happy?
A. Yes, very.
Q. Were you at home when the crash occurred Y
A. I was there.
Q. Did you know who was involved in it Y
1
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Robert Lee Neal.

A. No, I did not.
Q. Did you come out f
A. I had come out just as the crash had occurred and I
heard the crash. Then I went down to the entrance to see
whether anyone would want to come to 'phone for the doctor. So I stepped down there. I hadn't any idea it was him.
I thought it was about time he was coming back.
page 29 ~ And then I found out later it was he, but lie had
already been removed to the hospital.
Q. Did you observe any blood on the highway, or did you
go down that night or not?
A. Yes, I did go down. I know there was a big pool of
something. I don't know whether it was blood or not. I suppose it must have been. It was just at the sid~ of the car
where he had fall en out.
Q·. How many lanes did the Lee Highway have at that time,
at the time of this, accident, lanes of travel? Had the third
lane been added to it?
A. No, it had not. It was added after his death.
Q. 80 it was a two-lane road at the time?
A. Yes, it was.
Witness stood aside.
page 30 ~

Mr. Pickett : If Your Honor please, I would like
to call Mr. Neal as an adverse witness under the

statute.
Mr. May: If Your Honor please, we submit that, not being a party to this suit, Mr. Neal is not an adverse witness,
and for that reason he cannot be called as an adverse witness.
The Court: The objection is overruled.
Mr. May: We reserve the exception.
ROBERT LEE NEAL,
called as an adverse witness by the plaintiff, being first duly
sworn, testified as follows :
DIRECT EXAMINATION.

Bv Mr. Pickett:
~Q. Mr. Neal, what is your full name, please, sir?
A. Robert Lee.
Q. Robert Lee? Tha.t is N-e-a-1, is it?
A. Right.
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Robert Lee Neal.
Q. How old are you, Mr. NeaU
.A. Thirty-five.
Q. Thirty-five. Where do you live f
.A. 1527 Massachusetts Avenue, South East, W ashingtoh.
Q. What is your occupation 7
.A. Bus driver.
page 31} Q. Who are you employed by?
.A. Virg'inia Stage Lines, lu<!orporated.
Q. You are now employed by them 1
.A. Yes, sir.
Q. How long have you been employed by that company!
A. About three years and a half.
Q . .About three years and a half!
Pi.. "Y"es, sir.
·
Q. Well, when were you first employed by them't
A. I don't know-I don't remember the exact dates. JuneQ. I dou 't mean the day of the month or-can yo1:1 remember the month and the year?
A. It was in June.
Q. June of wl1at year, sir?
A. Three years and a half ago.
Q. June, 1935? That would make it three years in June
of 1938. Is that what you mean?
A. "Y" es, sir.
Q. ,Tune, 1935. What had been your previous experience?
A. Railroad brakeman.
Q. Had you had any previous experience driving bussesT
A. Yes, sir.
Q. Before you were employed by the Virginia Stage Lines T
A. Before I was employed by the railroad companyQ. Oh, you were a bus driver for a railroad company?
A. Yes, sir.
page 32 ~ Q. What do you mean yes, sir? What railroad
company was that?
A. Norfolk & Western Railroad.
Q. And how much experience as a bus driver had you had
prior to your employment with the Virginia Stage Lines Y
A. Nineteen and twenty-one until nineteen and twentyfonr.
Q. The you went back to braking?
A. I hired as a brakeman in 1924.
· Q. Aud then from 1924 until 1935 you were a brakeman 7
A. No, until 1931.
Q. 1931?
A. "Y"es, sir. Cut off in 1931.

3-8
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Q. What did you do from 1931 to-Y
A.. Drove trucks·.
Q. Trucksf
. • A. Yes, sir.
· · Q. You had a good deal of experience, then-f
.A. Yes, sir.
Q. -operating buss es and trucks 1
A. Yes,. sir.
.
Q. What kind of a bus were you driving when this accident occurred f
A. A White.
Q: A White? Is that a good truckT
A. Yes, sir.
Q. Bus? It is one· of the best, isn't iU
page 33 ~ A. Yes, sir.
Q. Considered so Y
A.. Yes, sir.
Q. I believe you were running empty at the time, weren't
youf
'
A . .Yes, sir.
Q. You had left Charlottesville t
A.. That is right.
·
Q. .At what time had you left Charlottesville?
A. Around eight o'clock it was. I don't remember now
exactly the time, butQ. What was your regular run? From Charlottesville to
Washington and back?
.
A. Well, it wasn't back, no, just to Charlottesville-just
to Washington only.
·'
Q. Just to Washington? Where were you living at the
time?
A. Washington.
Q. :At Washington?
A. Yes, sir.
Q. Well, when did you _leave Washington on the day of
· May 30th, 1937 7
A. The day before.
Q. The day before T
A. Yes, sir.
Q. 1;:ou had driven down to Charlottesville?
A. Yes, sir. I had been on a special-·I think
page 34 ~ some previous time before- .
·
Q. A;nd what did you do on the day of the 3oth f
Were you off that day or whaU . A. Yes, sir.

.J
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Robert Lee Neal . .
Q. You had the day off Y
. A. Yes, sir, in Charlottesville.
Q. And you left Charlottesville about eight o'clock Y

A. Yes, sir.
. Q. With a pretty good load of passengers Y
A. Yes, sir, a fairly good load of passengers.
Q. How many, do you know?

A. No, sir, I don't know.
Q. An'd what became of those passengers?"
A. You mean from the time this accident occurred f
Q. I understood you were running empty at the time of this
collision, and you left Charlottesville with passengers. I am
just trying to :find out what became of them.
A. I had a flat tire, and the bus following me from Richmond, which comes in at Centerville, passed and picked them
up.
Q. Took your passengers on in?
.A.. Yes, sir.
Q. Did you fix the tire Y
A. I did.
. '·
Q. Repair it, or-?
·
A. Changed it.
page 35 ~ Q. You put a spare on 7
A. Yes, sir.
Q. What kind of brakes was your bus equipped with Y
A. Westinghouse air brakes.
Q. Are they pretty good brakes~
.A.. Yes, sir.
Q. Did you have one of these signs on the back of your busJ
'' Air Brakes'', to warn people .in the back f
A. I don't think there is any on that bus, no, sir.
Q. I have ·seen them on some of them. Well, how quickly
can you stop that bus going at 35 miles an hour with those ·
air brakesf
A. Well, that depends a lot o;n where you stop.
Q. Well, on a concrete road, dry weathe'r, level surface.
A. You can stop-if the brakes are in good condition, you
can stop in 100 feet. Air brakes.
Q. 100 feetf
A. I should say around 100 feet.
Q. Going at 35 miles an hour Y
A. Yes, sir.
Q. Do you know how quickly you can stop Y
A. Not exactly, no, sir.
.
Q. Have you ever had to make an emergency stop?

40
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A. Yes, sir.
Q. In what distance have you stopped Y
page 36 ~ A. I didn't measure it. I don't know.
Q. You can make an emergency stop by locking
the wheels, can't you? You can lock the wheels, can't you 7
A. Yes, sir. Yes, sir.
Q. And you would not tell this jury that if you locked the
wheels that it would travel 100 feet going at 35 miles an

hour, with the wheels locked, would you?
A. I don't know whether-how far it would travel.
Q. You don't know Y
A. No, sir.
Q. As a matter of fact didn't you tell Mr. Shockey here that
you could stop that bus within a distance of 50 feet, going· at
35 miles an hour T
A. No, sir.
Q. You didn't tell him that?
A. No, sir.
Q. · You are pretty familiar with the Lee Highway, aren't
you?
A. Yes, sir.
Q. And as you come down towards the,~ntrance to this
property, tl~is Lesny property, where the accident occurred,
it is a long level stretch there, is there not, on this side of
the en trance Y
A. No, there is a grade coming· this way, and then it comes
up on a kind of an even place.
Q. Well, now, Mr. MayA. It is not a steep grade, or anything.
page 37 ~ Q. Mr. May called this road north and south. I
should consider it east and west from Fairfax
to Merrifield. I do not know how you regard it. I just want
to get the points of the compass straight on this, where itWhat would you say? Were you going north or were you
going east?
A. I would say I was g·oing north.
Q. You would call it north Y
A. Yes, sir.
Q. Then .this way would be south?
A. Yes, sir. Right.
Q. Now, did you say that there is a grade south of the
entrance to the Lesny property Y
A. Nothing very much. There is a grade there, yes, sir,
before you come to it.
Q. That is in the direction yo1:1 were going?
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Robert Lee Neal.
A. Both ways.
Q. I am talking about the direction you were going, now.
What kind of a grade is it, up g-rade or down grade?
A. Up grade. You come up on the level.
Q. As you came up on the Lesny driveway you were going·
up grade; is that it 7
A. No, sir, on a level.
Q. Level!
A. Yes, sir.
Q. That is what I thought. And that level is a
page 38 ~ distance of probably 200 feet more, isn't it 7
A. No, sir, I don't believe it is that far.
Q. Have you ever measured it 7
A. No, sir.
Q. The view is unobstructed, is it not 7
A. No, no, sir.
,
Q. It is not unobsti:ucted 7
A. No, sir.
Q. What obstructs it f
.A. Nothing. There is nothing.
Q. I say, it is unobstructed?
A. Yes, sir.
Q. Now, this particular night: the weather was fair: it
was not raining, was it Y
A. No, sir, it was clear.
Q. And the moon was shining?
A. Yes, sir.
Q. And where were you taking the bus?
A. To Washing·ton.
Q. ·where were you g·oing to put it; in the-Y
A. In the garage.
Q. In your company's garage?
A. Yes, sir.
Q. Had you been held up 7 What time were you due in
Washington?
A. 11:35.
page 39 ~ Q. 11 :351 What time did you say this accident
happened?
·
A. Between 12 and 12 :30.
Q. 12 and 12 :30. W11at kind of condition were your brakes
in that night?
·
A. Good condition.
Q. Good condition Y How do you know that?
A. By making previous stops.
Q. Had you been called upon to make an emergency stop
that night?

42
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.A. No, sir.
- Q. Anywhere else?

A. No, sir.
Q. You had not 7 Did you ever have to stop for an emergency at Merrifield that night!
A. This accident?
Q. No, not this accident.
A. No, sir.
Q. To keep from running into somebody else Y
- A. No, sir.
Q. Didn't you tell Mr. Shockey-you know Mr. _Shockey!
Mr. Shockey: The night before.
Q·. Was it the night before? The night before Y I beg
your pardon.
A. I didn't drive the bus the night before. .
Q. Well, did you tell anyone that your brakes were in good
·condition because vou had had to make an emerpage 40 ~ gency stop at Merrifield to keep from running into
,
somebodyY
"A. I don't remember saying such a thing.
· -Q~ -Well, did it happen or noU
~. No, sir.
.
Q. Did you get any more passengers that night?
A. No, sir.
Q. How many lanes did the Lee Highway have at the time Y
Lanes of travel did the-?
A. Two.
Q. Two at the time of this accident?
A. Yes, sir.
Q. Were you keeping a lookout for other vehicles on the
highway?
A. Yes, sir.
Q. Very close lookout Y
A .. Yes, sir.
· Q. How many cars did you see approaching you as you
came up towards the Lesny residence entrance Y
A. I wouldn't know the exact number, more than -around
three or four cars there in my view. I meanQ. Three or four!
A. Yes, sir. I don't know the exact number.
Q. What speed were you traveling at?
A. I should judge around 35 miles an hour. Not more.
·. Q. 35? Not more than 35?

Va. Stage Lines, Inc. v. Lana R .. Lesny, Adm'x.

43

Robert Lee Neal.

A. No, sir.
page 41

~

.
Q. You are sure of that? If you--,You say you

stop your bus in a distance of 100 feet going at

· 35 miles an hour Y

A. I judge I can .
Q. And that is without any object obstructing you Y
A. Yes, sir.
Q. Entirely due to the result of the application of the
brakes? ·
A. Yes, sir.
:
Q. How many-Within what distance could you stop the
bus going at 20 miles an hour with those brakes Y
A. I don't know.
Q. You don't know Y
A. No.
Q. Do you know what the law requires in that regard Y
A. No, sir.
..
Q·. Well, why is it you can tell the jury the distance within
which you can stop it going at 35 miles an hour, but you cannot tell the jury what distance you could stop it in when you
were going 20 miles an hour¥
A. That is my estimation of it. I think I can stop one of
those busses in 100 feet at 35 miles an hour.
Q. And you might be able to stop it in 50 feet, mightn't
you?
A. I don't know.
Q. You don't know? I say, it is possible, as far as you
knowY
A. Yes, sir.
page 42 ~ Q. Might even be possible to stop it within 35,
mightn't it?
.A. 35 miles an hour?
Q. 35 miles an hour, yes, sir.
A. I wouldn't think so.
Q. Now, when did you first observe the Lesny car? Where
was j t whe're you first saw iU You said you were coming
up there and you were keeping· a lookout, and of course when
you first saw it I assume all of these cars were in your left
lane of travel as you came up; isn't that right?
A. That is right.
Q. And was the Lesny car the first car in the line 7
A. No, sir. There was a car ahead.
Q. A car ahead Y A. Yes, sir.
Q. That went on Y Who was in that car Y
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A. I really don't know.
Q·. Did that car stop?
A. Yes, sir.
Q. Did you take the names of the people Y
A. The names I gotten, yes, sir.
Q. I would like to know who it was.
A. I don't know.
Q. ):OU took the names?
A. I don't remember-No, sir, I don't know the names of
them.
Q. Oh, you didn't Y
A. No, sir ,the officers there got them; they stayed there.
Q. Aren't you required by your Company to
page 43 ~ take the names of all the witnesses?

Mr. May: If Your Honor please, I object to the question
on the ground that it is immaterial to the issues of the case.,
as to whP.thP.r hP. took the names of the witnesses.
l\fr. Pickett: Your Honor, he has stated to us that his car
was there andThe Court: Objection overruled.
Mr. May: We respectfully reserve the point.
. . ···,-:~:
Q. Did you take the names of all the witnesses that you
could find?
A. I did.
Q. And what did you do with your list of names?
A. Gave it to the proper authorities of the Company.
Q. Gave it to the Company? Now, do you have that list
with you here today?
A. No, sir.
Q. And you don't know who was in this car which you say
was in front of the Lesny car?
A. No, sir.
Q. How do you know there was another car in front of the
Lesny car f
,
·
A. By stopping where it did.
Q. Where did it stop T
page 44 ~ A. Near the scene of the accident on the right.
hand side of the road, proceeding south.
Q. Why couldn't that have been the car that was following
thP. Lesny car f
A. BP.cause the car that Mr. Lesny was driving turned behind him as he wasQ. Turned behind him 7
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.A.. Yes, sir. Pulled out of the line of traffic.
Q. Well, now how far were you from the first car in this
line of travel when the Lesny car pulled ouU
A. I don't understand that question.
Q. How far were you from the first car in the line of travel
when, as you say, the Lesny car pulled out¥
A. The car was passing me.
·
Q. The car was passing you t
.A.. Yes, sir.
Q. The first car was passing you?
A. Yes, sir.
Q. And you say it then stopped after thatt
A. Yes, sir.
Q. And how close was the Lesny car behind that?
A. I don't know exactly. Just a short distance.
Q. You don't know4
A. A short distance behind it.
Q. Well, then, after-As this car was passing
page 45 } you you had a clear view of the Lesny car f At
that time it was still on your left lane, as this other
car came up to you and was abreast of you?
A. Yes, sir, as the car was passing me Mr. Lesny's car
pulledQ. You had a clear view of his car then; is that right?
A. Of three or four cars.
·
Q. Including his 1
A. Yes, sir.
Q. Including his. Did you see his hand signal?
A. No, sir.
Q. Did you notice that the line of travel had slowed up7
A. No, sir.
Q. Did it slow up or noU
A. Not that I Q. Not that you could tell?
A. No, sir. Just passing the line of traffic.
Q. At what rate of speed would you say the Lesny car was
traveling?
A. I would say 40 or 45 miles an hour.
Q. Before it made the turn?
A. Yes, sir.
Q. And then what speed was it as it crossed the road f
A. He could not have been doing much less.
Q. You mean to say that he crossed the road going 40 miles
an hour into his driveway?
A. Yes, sir.
·
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page 46}

Q. That is your story!
.A. Yes, sir. I will stick to it.
Q. All right. Ho:w much time elapsed between the time
that you :first saw the Lesny car turning out and the collision¥
A. .Seconds.
Q. Just indicate like that (snapping :fingers) by seconds,
each one being a second.
·
A. When I saw itY
Q. Yes, when you first saw that he was turning out of his

left-

Note: Witness snaps his fingers once.
Mr. May: lust put ·down: Witness snapped his :fingers
once.

•

- Q. You teII the jury, then that-How far did his car got
Did you strike him on the concrete T
. A. When I first noticed, I was riglit on top of him. Right
on my side of the road as it turned.
- Q. All right T
.
A. And the first-only thing I did-I could. do-was just
brace myself and jam the brakes down.
Q. .Yes Y
A. Which instinctively you do in driving.
Q. Did you jam them down hard 7
A. Yes, sir.
· Q. Did you lock your :wheels f
page 47 ~ A. I don't know.
.
Q. You don't knowf .A. Because the collision occurred in seconds.
Q. Well, did you get off the hard surface or not Y
A. Yes, sir.
,
Q. You got off of the hard surface Y
A. Yes, sir.
Q. You drove to the right 7
A. Yes, sir.
Q. And was he off of the bard surface wl1en you struck him f
A. No, sir.
Q. Was the front part of his car off the hard surface when
you struck him Y
A. No, sir-no-I don't know anything about that.
Q. :Pon't know anything about that?
A. Right close to the edge of the road.
.
Q. You tell the jury that it only took one second, just that
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(snapping fingers) length of time for him to travel the distance and make the turn, to travel the distance from the
center line of the _highway over to a point four or five feet
in his driveway! You tell the jury that he did it in that quick
time?
A. It was just in second. Just a short time like that.
Q. Well, now, how long Y
A. That is something that I couldn't say. I didn't time
that.
page 48 ~ Q. It was so quick Y
A. It was so quick.
Q. Wasn't it about four seconds 7 (Snaps fingers four
times.)
A. No, sir, it wasn't that long.
Q. FourY
A. No, sir. It was done so quick.
Q. Was it threeY
A. I don't thinkQ. I want you to reconstruct this in your mind, now. Remember that he had to cut from this line into that driveway.
A. That is right.
Q. Cut in there off the hard surface road. You said you
-were off the hard surface road. I want you to tell the jury
how many seconds all of that took.
A. I did.
Q. .You said it was done in one second Y
/
A. Done in seconds. One or two secondsQ. Well, now, how many?
.
A. That is something hard. I say it happened instantly.
Q. But it took at least two seconds, didn't iU
A. It happened so quick that I just can't say second. That
is something thatQ. I want youMr. May: If Your Honor please, I submit that the witnei;;·s
has fairly answered -the question, and I object to
page 49 ~ any further questioning on that point.
The Court. What the witness is trying to do,
Mr. Pickett, be is trying to give it, I think.
Mr. Pickett: I am just trying to find out, to fix it.
The Court: No, you are asking this witness now to re- .
construct something upon the basis of how ·far be had 'to
travel, and· so forth, and so forth, which is an estimate now
made and not a recollection of what occurred at that. time.
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His estimate at this time, he either might be incapable of
drawing· it or he might be incorrect in drawing· it. It would
npt be worth much to the jury in either event, even if he was
able to draw it. He came here to testify what happened.
Mr ..Pickett: All right, Sir, I will reframe the form of the
question.
Bv Mr. Pickett:
·Q. I want you to tell the jury how long it took the Lesny
car to travel from its right-hand side of the highway into
the point where it was struck by your bus; how many seconds
it took the Lesny car to do that.
A. I couldn't say in seconds. It was done so quickly.
Q. Of course it had to be in seconds 1
A. Well, that I couldn't say. I don't know. It was done
so instantly thatpage 50 ~ Q. Did you push the brakes down as hard as you
could?
A. Well, yes, sir, stepped on the brakes, the air brakes.
It is not a question of shoving them so hard.
Q. You didn't have to shove them? Just turned on the
air. Is that it?
A. Very sensitive.
Q. Is there any way of controlling the volume of air that
is applied?
A. There is.
· Q. How are those brakes applied? You have a foot pedal?
A. That is right.
Q. And you just step on it?
A.. That is right.
Q. And does your braking power increase as you step
harder on it?
A. Yes, sir.
Q. "\Vell, I am asking you how hard you stepped on it. Did
you put it way down?
A. All the way.
Q. All the way? You put on the full power of your brakes?
A. That is rig·ht.
Q. And how far did you push the Lesny car down the road?
A. I don't know. It was measured there.
Q. You did not measure it?
A. It was measured, but I didn't. I have heard
page 51 ~ but I have forgotten.
Q. Well, why is it that you are so positive about
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the quickness with which it happened and you don't know
these other thing·s?
A. Well, I think that would bear on my mind quicker than
lots of other things.
Q. You don't know how many cars were in this line of
travel?
A. No, sir.
Q. Did you g·o down to where-Did you push the Lesny car
down the road t
A. Yes, sir.
Q. Sideways f
A. Yes, sir ..
Q. .A.nd did the front wheels of the Lesny car make a furrow in the shoulder of the highway 1
A. I don't know whether the wheels did or not.
Q. Was there a furrow there f
.A. l don't know.
Q. You finally brought your bus to a stop! Is that right?
A. Yes.
Q. And it was right up to the Lesny automobile!
A. That is rig·ht.
Q. Still in contact with it when you stopped?
A. That is right.
Q. And did you get out 1
A. Yes, sir.
page 52} Q. Mr. Lesny was on the pavement then, was he?
A. Yes, sir.
Q. In a pool of blood?
A. Yes, sir.
Q. On the highway?
A. Yes, sir.
Q. Unconscious?
A. Yes, sir.
Q. Have you driven other makes of bus than the White?
A. Yes, sir.
Q. Do they all work about the same in so far as the brakes
are concerned?
A. The later type busses do, yes, sir. Air brakes all work
practically the same.
Q. .A.nd hydraulic brakes work about the same, too?
A. Well, there is a difference in the hydraulic and the air
brake.
Q. There is a difference?
A. Yes, sir.
Q. Which is the best?
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A. Air brakes. · ·
Q. Which acts quicker Y

A~ Air brakes. .
Q. You had the best equipment on your bus f
.
A. That is right.
·
page 53 ~ Q. How many passengers did this bus carry 1
What was the capacity T
A. 25.
,
Q. 25 passengers. And do you know how much it weighed Y
A. No, sir, I do not.
Q·. Well, is it a small, large, or medium type of bus Y
A. Medium.
Q. Medium Y Is th~t the way they classify iU
A. Well, in this particular case, it is not as large as the
larger type busses, and it is not as small as the smaller.
Q. In other words there are three general ·styles of busses,
are there, or capacity, or capacity for travel Y
A. Well, there are several styles of busses.
Q. There are others made larg·er than yours and others
_made smaller than yours; is that iU
·
A. Yes, sir.
' Q. A smaller bus, would you say, could be stopped any
more quickly than a large bus or medium bust In other words,
does the weight of the bus or the size of the bus have any- thing to do with the quickness with which it can be stopped
by air brakes Y
A. I don't think so. Not so much.
Q. You wouldn't think so Y
A. ::N"o, sir.
·
Q. You would think that all three classifications
page 54 ~ would be about the same!
A.. Your braking capacity on the larger equip'
ment is increased.
Q. It is increased for that very reason 7
A. WellQ. And can you stop your bus more quickly with a load of
passel}.gers or without a load of passengers!
- A. v\Thy, I don't know as it would make so much difference.
Q. Don't the weight there make it a little harder to stop
if it was full Y
A. Ordinarily, yes.
Q. And wouldn't you feel a little more hesitancy about
applying th~ brakes very abruptly with a load of passengers,
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for fear you might throw them, jostle ·them around inside Y
Unexpected stopY
·
A. Well, if you are making an emergency stop you would
have to make it regardlessQ. Would you call this an emergency stop that you made?
A. -the best I could. Yes, sir.
.
Q. How far away were you from the Lesny car when it
passed the center line of the highway? How many feet away
were youY
A. Well. just a very short distance. Not over ten.
Q. Ten feet?
A. Not over ten.
Q. That road was how. wide then? Eighteen feet wide Y
A. Eighteen feet wide; something like that.
page 55 ~ Q. You traveled a distance, then, of ten feet,
and he traveled from the center of the highway to
the point where he was struck; is that right? While you
were traveling· a distance of ten feet he had traveled from
the center of the highway to where he was struck; is that
right?
A. He turned at an angle into the front of the bus. I judg·e
-I say not over ten feet. It can be less. It was so close
that it is hard to determine.
Q. This picture shows the condition of his car after it was
struck, doesn't it¥
A. That is right.
Q. You struck him in front, didn't you?
A. This was where he was going· in, wasn't iU
Q. Yes, that is right. You struck the front portion of his
car, didn't you Y
A. Right front portion.
Q. Yes, sir. Did you go back to ashington that night?
A. Yes, sir.
Q. In your bus Y
A. Yes, sir.
Q. Under your own power Y
A. No, sir. The bus was taken on its own power, driven in.
Q. Was it damag·ed?
A. Yes, sir.
Q. Badly, or not?
page 56 ~ A. I really don't know.
Mr. Pickett: All right, sir, that is all.
Mr. May: That is all just now, sir.
Witness stood aside.
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E. P. KIRBY,
a witness ·introduced on behalf of the plaintiff, be-

ing first duly sworn, testified as follows :
DIRIDGT EXAMINATION.
By Mr. Pickett:
Q. Your name is E. P. Kirby, and you are .Sheriff of Fairfax County, Virginia Y
A. Yes.
Q. And have been such since twenty-what Y
A. Eight.
Q. I just want to g·et that for the record. Mr. Kirby, were
you called upon to investigate the accident that resulted in
the death of Karl LesnyY
.A. Yes, sir, I was called to the accident.
Q. You didn't know whose it was when you went there Y
A. No; sir, not at the time, no, sir.
Q. It turned out to be the acident in which Mr. Lesny was
killed T
· A. Yes, sir.
Q. What time did you get on the scene, about?
A. Somewhere between twelve and one. Around-closer·
to twP.lve, I think.
Q. Had the cars been moved when you got there Y
A. The bus had.
page 58 } Q. The bus had been moved T
A. 'rhe automobile had not.
Q. The Packard automobile had not been moved Y
A. No, sir.
Q. Did you see anything in the road indicating where
Lesny met his death 1
- A. Well, I saw where the cars started to collide.
Q. I mean, did you see any blood in the highway Y
A. Oh, yes, there was blood down there.
Q. Where was that Y
.A. Way down below the driveway.
Q. Where was that with referenc~ to the Lesny automobile?
·
A. I think it was right-No, I couldn't say. It was below
his drivew~y. I couldn't say the distance.
Q·. I am not asking you the distance. Was it by where the
automobile had stopped or not Y
A. Yes, sir. Yes, sir.
Q. _Now, Mr. Kirby, did you measure the distance from
the center of the Lesny driveway to the point where the au-
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tomobile-where the Packard automobile was pushed down
the hig·hwayY
A. I stepped it.
Q. You stepped it f
A. Yes, sir.
Q. And what did-you make iU
page 59 } A. 27 paces.
Q. That would be-Do you step three feet to
the paceY
A. Yes, sir.
Q. That would be 81 feet then; is that right Y
A. That is right.
· Q. Mr. Kirby, what did you observe with reference to the
shoulder of the highway? Just describe to the jury how
the Lesny car had gone down from the driveway to where
,
the point-where you saw it.
A. The Lesny car was hit near the right-near the front
of the ear. Now the front wheel.~ of the Lesny car went into
the ditch and plowed a furrow right down the ditch, those
27 paces.
Q. All the way down!
,
A. Yes, sir.
Q. "\Vas there a bank there at the time?
A. Yes, sir.
Q. Well, did the car come in contact with the bank Y
A. Ran right down in the ditch, right along the edge of the
bank.
Q. Did the bank furnish any resistance or not, or could
vou tell?
·· A. I should say it did.
Q. It did furnish some resistance?
A. I should say so. The drain or gulley. was
page 60 } right beside of the bank.
Q. Did you talk to the bus driver that nighU
A. Yes, sir~
Q. Did he give you the names of any witnesses Y
A. I do not recall that he did.
Q. Mr. Kirby, have you measured the distance that a driver
going towards Washington would have a clear view of the
entrance to the Lesny property!
A. Well, I was in an automobile that measured it, but I
don't recall just what the speedometer0. You don't remember that Y
·
A. I don't remember what the speedometer called for, but
I can approximate it.
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Q. Well, tell us-You can give us some idea of thaU

A. Between four and five hundred yards.
Q. Is the road level there f
.A. You can see from that place to the place where theQ. Yes.
A. Even past the place where the Lesny car was struck.
Q. What is the general condition of the highway there¥
Is it level, a level highway¥
A. Yes, sir, it is a level highway, but it starts going over
from the Lesny highway. It starts to go down grade.
Q. That is on the Falls Church side t
·
A. Yes, sir.
page 61 ~ Q. The night, I believe it has been said, was a
clear night, and the moon was out; is that right!
A. I think that· is right.
The Court: Your idea about itf
Q. Now, J\fr. Kirby, did you measure the distance from the
edge of the concrete that the Lesny car-How far bad the
Lesny car gotten off of the edge of the concrete¥

Note: At this point the Court recessed for one hour. After the recess the last question was read.
A. Just one minute. Let me get the thing straight in my
own head. Is there any particular place we were talking
about when we adjourned?
Q. This was in the driveway we were speaking· of.
Mr. May. Speaking of the driveway? All right. vVould
you mind wording the question again, please, Mr. PicketU
Q. Mr. Kirby, what I want to get from you is this: Are
yon able to state the distance the front end of the Lesnv car
had gotten into his driveway and off of the hard surface.. portion 0£ the road f

Mr. May: Just one minute. If Your Honor please, I submit that that calls for too much of a guess, to ask for the
judgment of someone that didn't see it.
The Court: He could state what marks, of
page 62 ~ course, he found along the highway, but I. do not
·
· believe he should be permitted to answer that question. Objection sustained.
-
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' Q.. w.ere there any marke near the driveW;ay whicli incli~
cated how far the Lesny car had gotten in there f
A . .Yes, sir. .
Q. And what was the length of those inarks Y
.. Mr. May: Just one minute. I don't know how to get at
the vice, but with reference to that question which indicated
how far he had gotten in there, I submit th~t thatThe Court: That is the same thing, yes, sir.
Mr. Pickett: I don't mean to be captious.

By the Court:
.
.
Q. Just tell what marks you saw iri ~ere, ,vithout concluding whether they indicated anything or not.
By Mr. Pickett:
Q. What.were the marks you saw, sir T.
. A. I saw a scrape of the tires g·oing from the drivew~y,
the edge of the driveway, to the ditch line, that followed up
~o. where· the Lesny car stopped.
Q. And what was the distance between the fart};lest point ·
in the driveway and the edge of the concrete that those marks
showedT
A. I would say about two feet.
page 63 ~ Q. ·Two feetf
A. Two feet up oi:;i the edge of the driveway as
vou went in there.
· Q. How far would that be from the edge of,the concrete!
A. Oh, I thought you ineant in the driveway.
Q. No.
· A. Well, I just don.'t k~ow what the distance was from the.
shoulder. to .the driveway.
Q. Now. · A ... ,But !·.would imagine it would be four or five feet from
the· eage of the .concrete to the Lesny driveway, and then
as it started up, it was rig·ht at the rise of the driveway that
started up, there was a scrape, the scrape of that automobile
that was taken in there, and went right on into the ditch.
Q. And was that distance uniform all the way down the
ditch and shoulder Y Did these marks extend from four to
five feet from the edge of the concrete all the day down to'
where the Lesny car came to rest Y
A. Yes, where it struck it went right into the ditch and
rig·ht straight down the ditch; is that what you mean Y
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Q. And was that distance four to five feet all the way dow11?
A. Yes, sir, it went right down the ditch, yes, sir, practically the same distance.
Q. All the way down 1
A. Yes, sir.
page 64 ~ Q. 1\fr. Lesny had been taken away when you
arrived, I ·suppose?
A. Yes, sir. Yes, sir.
Q. Did I ask you whether you saw-I believe I did ask you
about the pool of blood Y
A. Yes.
Q·. Yes, sir. Now, Mr. Kirby, did you look up on the highwav for skid marks f
A. l didn't see any other skid marks.
Q. I say, did you look for them?
A. Yes, yes, sir.
Q. In the course of your investigation of this acicdent Y
A. Yes, sir. I didn't see any skid marks where the bus
had been moved.
Q. Well, did you see any skid marks this side of the entrance, that is, between here and the point of impact~
A. No, sir.
Q. No skid marks in the highway Y
A. No, sir.
Q. Did you see skid marks on the point of impact Y
..A. No, sir. Just saw this drag of this car down there
Q. Just the car.

CROSS EXAMINATION.
By Mr. May:
Q. 1\fr. Kirby, was the shoulder on the right-hand side
g·oing north a soft shoulder?
page 65 ~ A. You mean going in towards Washington?
Q. Yes, sir, towards Washington.
l:i.. Yes, sir.
'
Q·. Were there any tracks that led up to the back wheels
of the bus?
A. I never discovered any, only where the bus was backed
out. That is all the tracks I saw of the bus.
Q. Did you look for them?
A. Yei;,, sir, I looked for all the marks that I could look for
at that time.
Q. Could a bus have been out on that shoulder without making a track!
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A. Could it have been? Evidently it could.
Q. Yes, sir.
A. On one wheel.
Q. I show you a photograph and ask whether you identify
this as correctly showing the physical situation at the time
you arrived. What time did you arriveY
A. Somewhere between twelve and one. Nearer twelve, I
think, than it was one. Somewhere down around midnight,
anyway.
Q. Did you make your observations then?
A. Yes, sir.
Mr. Pickett: Which way is this looking down!
Mr. May: There is the driveway, right there.
Mr. Pickett: This is going towards Washingpage 66 } ton, I suppose?
Mr. J\fay: That is right.
By Mr. May!
Q. Does that fairly represent that sl1oulder that you have
been speaking of?
·
A. Now, let's see. Which way is this going Y This is going·Q. That is looking towards Washington.
A. T11a t is looking towards Washington f
· Q. The camera is facing Washington.
.
A. Where is that driveway? Where is that driveway indicated on there Y
Q. Here is the driveway here.
A. Oh, here is the driveway. Yes, sir, excepting there was
a drain from the shoulder on down here, instead of-that picture appears to be all level with the road and all, but there
was notQ. There was a ditch?
A. There was a ditch.
Q. How much of a ditch was it, Mr. Kirby?
A. Oh, it was a small ditch. I wouldn't say more then-I
would say maybe six feet- I. mean, six inches.
Q. Six inches?
A. Something like that deep.
Q. And was that ditch over against the bank then?
A. Then it ran down against the bank, yes, sir.
page 67 } Q. That is right.
A. Yes, sir.
Q. So those tracks that you see there now are not the

58-

Supr~m.e Court of.Appe~ls of Virginia.

· E. P. Kirby.
scuffed-up mark that.you have testified to as having been made
by the automobile; :ire they!
A.. No, they don't appear to be.
Q. Well, do you.. recallA.. It looks likeQ. -seeing _the marks that are- shown on that photograph t
-. A. Well, I don't know that I do, because I was looking at
the ~arks where the impact was, from there on to where it
stopped, the collision stopped. . .A.nd then this truck was
backed out and back-backed this side 0£ tfie drive when I
got there.
.
. .. .. ..
Q. Then you made no observations then between the ditch
and the hard surface portion of the highway, did you Y
A.. No, sir,_ not especially.
.
.
Q.. Do you remember why you omitted that observation, sirt
A~ Omitted!
Q. Omitted to make the· observation. at that. point.
A.. The tracks coming -back from the automobile to the
entrance, is that what you mean Y
.
, , Q. No,__ on the sh~ulder be~een the ditch and between the
hat_d surface portion of the road.
,
.
.
A. Well, I.know I didn't step it off, how far. it
page 68 ~ was. All I know about how far the shoulder .wa&
there, I know that from my own observation, passing and repassing there so often backwards and forwards
and so on.
.
.
. ,
Q.. Yes, but _you ..say yon took. no. notice of whethe1· any
marks -were there· at.the·tiine·, if I understand you.correctly.T
A. Oh, I saw the -marks where the truck was· back-backed~
Is that what you mean-1
.
.
Q. I am talking about any marks between the ditch an~
the hard surface with the exception of where the bus backbacked, as you speak of it .
.A.• Oh, I saw the bus tracks going down to the car, where
the car stopped. I saw that. Oh, yes.
Q. That is what I am asking you about. Where were those
· tracks!
·A.. Where were the tracks?
Q: Yes, that led to the back end of the bus.
A. Well, the tracks was evidently on the shoulder of t.lle
road.
Q. How.far from the hard surface off on the shoulder?
A.. I would say the right-hand track of the bus was around
three feet from the hard surface or pavement.
_ Q. Yes, sir. Well, now, that mark which led to the--that

j
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was made by the right rear wheel of the bus, wasn't it, or
right frontY
A. Right front wheel.
page 69 ~ Q. _Bound to have been made py one of the right
wheelsY
A. That is right.
Q. Is that mark made by the right wheels of the bus-is
that fairly indicated on the photograph you are now look. ing au
A. You mean the mark made by the bus?
Q. .Yes, sir.
A. Yes, I would say that that-is fairly indicated there.· Yes,
sir.
Q. Yes, sir. .
A. But that could be back up; it could be g·oing down. I
don't know.
Q. Yes, sir. But they .are the same tracks you think you
saw?
.
A. Yes, sir, those bus tracks tl1ere, yes, sir.
Q. With reference to the driveway and g9ing toward~
Washington from here, which you have called east and .some
have referred to as north, where did those bus tracks first
show in the highway Y I mean, first show on the shoulder itself?
A . .After it had passed over the entrance to the Lesny
hi,qhway.
Q. Well, now, is the beginning of those marks fairly shown
in the photograph which you are· now looking at, as being ·
nearest you 7
A. As being nearest-you mean this (indicating) 7
Q. Yes. I just asked you whether they are the
page 70 l beginning of them as you saw them.
A. I couldn't say. I couldn't say that.
Q. Yes, but they didn't begin to show on the shoulder until
after you had passed over the Lesny driveway?
A. That is right.
Mr. May: I desire the reporter to appropriately mark
this as Defendant's Exhibit No. 1, and file it in evidence, and
have the reporter pass that picture to the jury.
Note: Photograph in question marked ''Defendant's Exhibit No. 1", filed in evidence, and passed to the jury.
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·page 71

~

Q. Now, Mr. Kirby, I hand you another photograph and ask you whether it is a fair representation of the entrance to Mr. Lesny's place with the camera
facing towards Washington f
A. Yes, sir, a very good one.

Mr. Pickett: Let me see that.
Mr. May: I ask the reporter to appropriately mark this
and file it in evidence and hand it to the jury.
Note: Pp.otograph in question, marked ''Defendant's Exhibit No. 2", filed in evidence, and handed to the jury.
page 72 ~

Mr. Pickett: May I ask if it was taken the next
morningf
Mr. May: The next day, yes. sir.
Mr. Pickett: The next day?
Mr. May: That is right.

By Mr. May:
Q. Mr. Kirby, I hand you another photograph and ask you
whether it is a fair representation of the driveway to Mr.
Lesny's place with the camera facing· west or south, according to-or facing towards ·Fairfax?
Mr. Pickett: I would call that highway east and west,
Mr. May.
Mr. May: I understand so.
A.
Q.
A.
Q.
A.

This is west.
Change it to ''facing Fairfax''.
Yes, sir.
Is that a fair representation Y
Yes, sir, it looks like a good picture of it.

Mr., May: I ask that the reporfa~r appropriately mark that
exhibit and file it in evidence and pass it to the jury.
Note: Photograph in question marked "Defendant's Exhibit No. 3", filed in evidence, and passed to the jury.
page 73 ~

Q. Mr. Kirby, I am going· to hand you three pictures at once and ask you whether these represent
the pieces of equipment-fairly represent the pieces of equipment after the collision, as best you re-call it.
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A. That piece· up there is-this is right mu~h blurred,
right there ( indica tlng).
Mr. Pickett: Let's get those marks so we can get each
one he is referring to as he testifies. Don't you think that
would be better upon this record 1-

A. (Continued) That is a good picture of the car, except
it is blurred in here.
Q. Except for the blur mark on the picture of the car these
pictures seem to be-these pictures fairly represent the equipmenU
A. Yes, sir. Yes, sir.
Mr. May: I ask that the three pictures of the equipment,
after counsel have seen them, be appropriately marked by
the reporter, filed in evidence., and handed to the jury for
inspection.
Note: Photog-raph of bus marked ''Defendant's Exhibit
No. 4". Close-up of car marked "Defendant's Exhibit No.
5". Blurred photograph of car marked "Defendant's Ex]1ibit No. 6." AU filed in evidence and handed to the jury.
~

Q. Mr. Kirby, assuming that two automobiles
approach that driveway, the Lesny driveway, when
each got 100 yards away from the driveway and there was no
traffic on the highway, would there be any difficulty in one
operator seeing the other vehicle approaching if he was looking?
A. 100 yards?
Q. Wit11 eacl1 being 100 yards away from the driveway.
A. Well. I would say that the one coming west, it would
lmve been difficult for him to have seen the .car from 100 yards
from there going east. There is a rise there. Is that what
vou mean1
· Q. Yes.
A. Yes, sir.
Q. The view in that direction, you can tell from the photo .. ·
graph, you can see the beginning of the telegraph poles for
four· or five telegraph poles' length, can you not?
A. That is right.
Q. You would certainly have no difficulty in seeing from
that distance on the east side to 100 yards to the west side,
wou]d you?
pag·e 74 }
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A. Well,.100 yards-I don't know_.
Q. You are looking· at the short distance side nowt
A. I am looking at it, yes. But this is the side-this picture is facing Fairfax, coming towards Fairfax.
Q. Yes, sir, that is true.
page 75 ~ A. Then it strikes there (indicating) and goes
over a Ii ttle hill, if you recall.
. Q. That is right .
.A.. Well, you can see where the hill begins there. I am going east. I doubt whether a man in an automobile 100 yards,
sitting down in an automobile, could have saw a man driving a bus 100 yards on this side on account of the hill. They
mig·ht have seen the top of the bus. I couldn't say thatQ. YesY
A. That would evidently have been visible, but I doubt very
much whether it could have been seen by sitting down in
the seat of an automobile over the knoll, 100 yards back this
way.
Q. When you ar~ sitting down in an automobile, don't
yo11 understand that your eye condition is about the same as
.if you were standing on your feet in the highway 1
A. That could be. That would be possible, yes, sir. That
is right. I don't say now that it could not have been done,
but you asked me my opinion, what I thought about it.
Q. Your opinion? I under.stand, sir.
A. Yes, sir.
Witness stood aside.
page 76 ~
GEORGE W. HARTMAN,
- a witness introduced on behalf of the plaintiff, being first duly S'\YOrn, testified as follows :
DIRECT EXAMINATION.
By Mr. Pickett:
Q. You were sworn this morning, were you not Y
A. Yes, sir.
Q. Will you tell the jury your name?
-A·. George W. Hartman.
,
Q. Where do you live, Mr. Hartman!
A. Clarendon.
. Q. What is your occupation t
-A. Bus driver.
Q. Bus driver Y
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That is right.
For whom are you employed t
Washington-Virginia-Maryland Coach Company.
What kind of bus do you drive?
Twin coach.
What make?
That is the name of them: twin coach.
What kind of motor has it?
Hercules.
How long have you been a bus driver?
A. Five years.
page 77 ~ Q. For the same company 1
A. Yes, sir.
Q. Let me see; that is the Washing·ton-whatf
A. Washington, Virginia & Maryland Coach Company.
Q. Yes, sir. "'\Vhat kind of brakes is the bus that you operate equipped with?
A. Air brakes.
Q. With air brakes f I would like to ask you, Mr. Hartman:
traveling· at a speed of 35 miles an hour on a concrete road,
dry, the weather being dry and the road level, no passengers
in the bus, in what distance you could make an emergency
stop if you were suddenly confronted with somebody in the
highway?
,
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.

Mr. May: Just one minute. If Your Honor please, I object to the witness answering that question on the ground that
it is not the same kind of bus that is operated by Mr. Neal,
and for that reason cannot be considered a similar question.
I may say that it was held error in the case of C. <t 0 . .v.
Palmer when the trial court admitted evidence of what distance could be seen beyond the cab of aii engine, and it was
held that he had to have the same conditions as existed on
the train in that particular collision in order to
page 78 ~ testify, and for that reason I object to this witness's further testimony on the subject.
Mr. Pickett: If the Court please, I can readily understand
the case Mr. May refers to, because the circumstances would
have to be different. In the case of the engine it might be a
different size, and that would determine the view. Now, in
this case Your Honor will recall that I asked Mr. Neal if
there was any difference between the various types of busses
and he said they made allowance for the increase in weight,
and so forth, in the braking power, and he said they all work
about the same. This is simply the opinion of this witness.
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It is the only way that I know of that we could prove this,
establish it by the testimony of expert _people and their opinion.
The Court : I will let the question go in.
Mr. Pickett: I will reframe it, sir.
Bv Mr. Pickett:
"Q. I would like to have your opinion, Mr. Hartman, as to
the distance within which a bus could be stopped in an emer-gency at a time when the bus was traveling at a speed of 35
miles an hour, with no passengers in the bus, on a level concrete road, when the road was dry, equipped with
,
page 79 ~ brakes.
The Court: The objection is overruled.
-Mr. May: We respectfully reserve the point.
A. I would say within 50 or 60 feet.
Q. "\Vithin 50 or 60 feet T Is that based upon your experience, that opinion?
A. Yes, sir.
Q. Have you ever operated a White bus, that is, manufactured by the White Companyt
A. Yes. Not very much, though.
Q. Hut you have done that?
A. Yes.
Q. Equipped with air brakes?
A. Yes. ..
Q. Did you take that into consideration, that experience,
in expressing the opinion you just expressed?
A. Well, I don't see much difference in them, in the busses,
as far as that goes. The White has the motor in the front,
and the type I drive mostly has a motor in the back. But as
far as I can see you can stop either one as quick as the
other.
-Q. That is based on your experience!
A. Only the White bus the motor is .in the front, and the
motor of the Twin Coach is in the rear.
Q. But you have also driven a White bus Y'
page _80 ~ A. Yes.
·
Q. N.ow, is it possible to lock the wheels by the
application of the air?
·
A. Well, that all depends on the brakes.
Q. If they were in good condition T
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A. They could .be in good condition and still won't lock
the wheels.·
Q. What causes thaU
A. Well, it is just the way they are taken up. You have.
to have them real tight to lock the wheels.
Q. Yes?
A. You can have the brakes in A No. 1 that don't have to
lock the wheels.
.
Q. Now, then, based upon your experience, within what
distance do you think a bus could be stopped; under the same
conditions which I have described to you in the previous question, but with this added fact, that the bus would be pushing an objeot, another automobile, ·sideways with its front·
wlieels on the shoulder, and that object weighing, or that automobile weighing, 3,658 pounds?
Mr. May: Just one minute. If Your Honor please, I submit that the conditions existing here are. impossible of estimate, because we do not know the extent that they w~re ·
dragging in the ground, Sir, which would have
page 81 ~ some bearing on the conclusion to be reached. And
for that reason I object to the answer to the question being made, on the grounds that it would be too much
of a case of speculation on the part of the witness.
Mr. Pickett: "\Vell, I would be willing to admit that probably he had never had that experience.

By Mr. Pickett:
Q. You never had that experience?
A. No, sir.
Q. Well, then, under those circumstances I think it would
probably be a matter of speculation; and I will withdraw the
question. I will ask you this, though: What would be the
effect of pushing this object? Would that enable you to stop
it quicker or not?
A. I would say it would stop it quicker.
Q. Yes, sir.
A. But I never had any experience with anything like that.
Q. Let me be sure about your answer. You said 50 to 60
feet, didn't you?
A. Yes, sir .
. Q. Have you had to.make emergency stops in your experi- ,
ence as a bus driver?
A. Sometimes, yes, sir. I have never had any real occasion to tear up the street or anything.
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CROSS EXAMINATION.
By Mr. May:
Q. Mr. Hartman, is the distance you gave reckoned· from the time you begin to do your braking t
A. I would say so, yes.
Q. So you do not take into consideration in giving the estimate of 50 ~r 60 feet,-if that is after you began braking,
that estimate does not take into consideration the time it
would take for mental reaction in order to begin your braking,
would it?
A. ·well, if you are attending to your business you should
have your foot ready to put on the brake.
Q. Yes.
A. That should not take but a second or two.
Q. Not but a second or two? But in a second or two a
bus may go 30 or 40 feet 01· 50 feet, may it not1
A. Well, that all depends on how fast it is going.
Q. Yes. ·well, if it is going 25 miles an hour it would go
37 and a half feet a second, according to calculations, wouldn't
iU
.
A. I ·don't know about that.
Q. So if it would take you a second to grasp in the situation of an emergency that has been created, to stop you would
have to add to that 50 or 60 feet the distance that you could
go in that time that it took to grasp the situation; isn't that
true¥
page 82

~

page 83

~

The Court : That question does not need any
answer, does it? Anybody would reach that conclusion. Bound to. You could not help it.

Mr. :May: Yes, sir. I have no further questions.

RE-DIRECT EXAMINATION.
By Mr. Pickett:
Q. Mr. Hartman, I want to satisfy myself about this: In
your estimate of 50 to 60 feet did you mean that that was
the distance after the brakes were applied or did you mean
that' it would require that distance after you bad seen the
object that you were facing, and that that was the time required for the entire operation of visualizing the situation
and a pplying the brakes, or was it the time after the brakes
had actually been applied 1

/
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A. I would say when you apply the brakes.
Q. Go 50 to 60 after you apply the brakes 7
A. Yes.
Q. All right, sir. I just wanted to be sure about it.
Witness stood aside.

MAURICE A. SNIDER,
page 84 ~
.
a witness introduced on behalf of the plaintiff,
being first duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Pickett:
.
Q. What is your full name, please, sir?
A. Maurice A. Snider.
Q. S-n-y-d-e-rY
A. S-n-i-d-e-r.
Q. Where do you live, Mr. Snider 1
A. Arlington County.
Q. What is your occupation T
A. Working for the Arlington Fairfax Motor Transportation Company.
·
Q. .Arling-ton Fairfax?
.A. Yes, sir.
Q. Had you had any experience in driving passenger busses
owned by the Washington Fairfax Railway Companyt
A. I don't haul passengers, I just runQ. I asked you if you had any experience driving busses.
A. Yes, sir.
Q. Passenger busses?
A. Yes, sir, I have been driving busses off and on. I answer emergency callsQ. Yes?
page 85 ~ A. -at night. I work at night.
Q. Yes?
A. I pull the busses off and take the busses up to the corner, out to the highway tliere, and trade off at the highway,
from three to four or .five every night.
Q. How long have you been driving these busses?
A. These shove busses about three years.
Q. What?
A. ·Shove busses, air brakes, you know, about three years.
Q. Yes.
.
.
A. And hydraulic about eight years.
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Q. Those are passenger busses !
A. Yes, sir.
Q. Yes. VVhat make are they?
A. Yellow Coach.
Q. Now, Mr. Snider, based upon your experience in operating these busses, which are usually empty, as I understand

itA. Yes, sir.
Q. - I would like to ask what in your opinion would be the
distance within which one of these busses could be stopped
when it was traveling at a speed of 35 miles an hour, on a
dry night, on a stretch of concrete road, level, with brakes
in good working order, when confronted with an emergency.

Mr. May: Just one minute, sir. If Your Honor
please, as we shall desire to maintain this point,
we desire to object to this witness's testimony on
the ground that it has not beP-n shown that he was driving a
bus under similar enough conditions and a similar enoug·h bus
for his testimony to have probative value in this case.
The Court: The objection is overruled.
Mr. May: We respectfully reserve the point.

pag·e 86
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Bv Mr. Pickett~

·Q. You can proceed now. You can answer the question
now, sir, to these gentlemen here.
A. I would say that on a dry stretch of road, level, and
everything on your bus was in good working order, which we
try to keep all in working order, the ones that we run, and
at a speed of 35 miles an hour, in the case of an emergency,
which the gentleman just said, why, he could stop in from
25 to 30 feet, air brakes, empty bus.
.
Q. ,Now, Mr. Snider, would that take into consideration
the time necessary. to see there was an emergency 'and apply
your foot to the brakes, or would that be from the time you
actually stepped on the brakes?
A. That would be with me in case of. an ·emergency to keep
from hitting something.
Q. YesA. Of course naturally you give it all the air
page 87 ~ you had.
Q. Yes.
.
A. To hold, to stop and keep from hitting.. Well, now, for
a dead stop, you can stop within 25 feet, for a dead stop, but
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in order to release your brakes to keep from a sudden stop,
giving your bus such a hard stop to a standstillQ. Yes.
A. -from 2n to ;30 f~et would be necessary.
Q. And that would be after you had actually applied your
foot to the brake f
A. Yes, sir.
Q. Have you had to make any emergency stops in the course
of your experience?
.
.
A. Well, I have had to stop several different times, but
not where I had to make a dead stop to keep from hitting
anything, because I have never hit anything in my life, in
driving my own car or a bus either one. I have had to do it
a lot.
Bv the Court :
.,Q. How far would you say 25 to 30 feet is Y Point out
some object, Mr. Snider.
A. Why, 30 feet would be just about as far as from here
to the corner of that window; as the corner of that railing.
Q. This middle window t
A. Yes, sir, right there.
Q. All right, sir.
I

page 88}

·,

CROSS EXAMINATION.

By Mr. May:
Q. 1Vould it make any difference in your calculations if
two wheels were on cement during a part of that time and
two were on a dirt shoulder?
A. vVhy, _yes, sir, because the two on the concrete would
hold much more than the other two would, and that would
pull you sideways over, that would swing your ~us.
Q. And you would travel farther?
.
A. Sir?
Q. And you would travel farther?
A. Yes, sir.
Q. In order to stop 1
A. Well, you would travel a little farther, yes, sir, because
it would swing your bus and wouldn't give you quite as much
chance to hold it.
Q. I see.
A. I have had that experience when I have got out of the
road, you know, at different times we have to take the side
of t.he road, get two wheels off on the side., why, it doesn't
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brake as good, and in order to avoid having any trouble or
going into the ditch or-~anything it takes a little more time,
of course, because you haven't got but two wheels on the
inside to hold like you would the other.
Q. Yes.
page 89 ~ A. And it is not as dry out there, lots of times,
out there as it is on the concrete.

RE-DIRIDCT E..:UMINATION.·
By Mr. Pickett :
Q. Which way would it swing you, to the left or to the
right, if the two left wheels were on the concrete and the two
right wheels were on the shoulder Y
A. If your two right wheels were on the earth! not on the
concrete¥

Q. Yes.
A. Well, naturally the other two wh~els on the concrete
would hold it, swing it to the-to the road.
Q~ To the left f
A. Yes, sir.
Witness stood aside.
page 90

r

SAMUEL E. BRILES,
a witness introduced on behalf of the plaintiff, being first duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Pickett:
Q. Take that chair right there, Mr. Briles. Will you tel1
the jury your full name, please?
A. Samuel E. Briles.
Q. Where do you live, Mr. Briles Y
A. 2101 18th Street, North West_.
Q. Washington, D. C. Y
A. Yes, sir.
·Q. Mr. Briles, will you be good enough to tell the jury if
you happened to be in the neighborhood or witnessed an accident which occurred on the Lee Highway in this State something after 12 o'clock on the night of May 30th, 1937?
A. I was fallowing a car just in front of me going down the
Lee Highway, about 12 or 12 :30 May 30th, 1937, I believe it
was ..

• '1
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Q. Was there an accident?
A. Yes, sir. And this gentleman in front of the car was
turning into his driveway. He held out his hand, and the car
in front of me did, of course. The fellow in.front of him was
~the man was turning into his driveway.
page 91 ~ Q. Well, now, how many cars were between you
·
and the man who was killed Y
A. One.
Q. One?
.A. Yes, sir.
Q. Was anybody in front of the man who turned in his
driveway?
A. No, sir.
Q. Was any car in front of him T
A. No, sir.
Q. His was the first car in the procession?
A. Yes, sir.
Q. How far had you followed these two cars T
A. From Falls Church.
·
Q. If you can remember T
A. From Falls Church.
Q. From Falls Church? You were going towards Fairfax,
I believe?
A. Yes, sir.
Q. At what speed were you traveling after you left Falls
Church and before the accident occurred 7
A. About 40 miles an hour.
Q. About 40? And then you say this first car gave a signaU
A. Yes. That is what made me-so we went up grade there,
see, and that is when I slowed down, see?
Q..And the man in front of you slowed down
page 92 ~ also T
A. Yes, sir.
Q. Was any car directly behind you or not?
A. Well, I couldn't see it because I didn't look around just
at that time.
Q. Now, can you tell the jury how long it was between the
time that you received this signal that this left turn w~s going to be ·made and the collision T
A. I didn't get your statement clear.
Q. Yes. I will change that. I will withdraw that question
for the time being. How far did .you travel after you re- ·
ceived this signal until the collision occurred?
A. I don't know exactly.
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Q. Do you understand my question or not Y
A. I didn't get that quite clear.
Q. After you received this signalA. How far did I travel after that?
Q. How far did you travel after that before the collision
occurred?
A. About 75 or 100 feet.
Q. You traveled that fad
A. Yes.
Q. And what speed 1 Could you say at what speed you
were traveling after you received this signal t
A. Well, you see, he was about 30 or 35 miles an hour. You
can come to a stop from 30 or 35 miles an' hour,
page 93 ~ you know. ·
.
Q. Yes. You mean by that you don't know exactly to what speed you had reduced your automobile after
you got the sig11al °1
A. Naturally you don't pay much attention when you are
slowing down _like that, you know.
Q. Did you see this car go across the road into the driveway?
A. Yes, sir.
Q. About what speed was he traveling as he crossed the
highway into the drivewayt
A. ·well, he had slowed up and put out his hand to go in
the driveway, which was, oh, over 4 or 5-15 feet in the dirt
there, when this bus hit him.
Q. Yes, and at what speed did he cross the highway?
A. ,ven, I should judge about 15 miles an hour, 15.
Q. About 15 miles an hour. Can you indicate to the jury
about how many seconds elapsed between the time you saw
this hand signal given and the collision by snapping your
finger? Between the time you saw the signal and the collision f
A. You mean from the time he turned in there Y
Q. From the time you first saw his signal until the bus hit
him.
A. Vv ell, it was about 30 seconds; sofil:ething like that.
Q. Suppose you snap your fingers.
A. He turned in there until the bus hit him?
page 94 ~ Q. Yes, from the moment you saw the sig'llal
until he was struck.
A. I would say about the time you can count 5.
Q. 5? Now, can you tell the jury about how far the bus
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was from the driveway when Mr. Lesny gave his signal and
started to make his turn 7
·
A. About 75 or 100 feet.
Q. 75 to 100 feet? Let me get these figures down here now.
5 seconds. Did the accident-What was the-What was vour
position with. reference to the accidenU Did the accident
happen in front of you, or had you gotten up to the accident,
or did it happ~n behind you 7
A. It was in front of me.
Q. You had not reached the point where it occurred 7
A. No, sir. No, sir.
Q. And how about his other car that was in front of you?
W11ere did the accident happen with reference to it? Had it
pa~sed the bus or had it reached the bus?
A. You mean after the man turned in? The accident happened so fast that I didn't pay much attention to him, and I
just pulled to one side, see? And I didn't pay no attention
to the man in front of me then, after the accident ooourred.
Q. About how far were you from it when it occurred 7
A. Well, I would say 75 or 100 feet.
page 95 } Q. When it happened 7
A. OhQ. ·when the collision took place?
A. You mean when the bus hit the cart
Q. Yes.
A. I would say 50 feet.
Q. You were 50 feet from it 7 Did you go back to the accident?
A. Yes, sir.
Q. Or did you pass it?
A. I pulled up opposite and got out and went back to the
accident.
Q. You had to go back down the road 7
A. Yes, sir.
Q. Where was the man in the Packard when you got there t
A. He was throwed out of the car.
Q. And where was he, on the-!
A. He was laying in the dirt.
Q. On the dirt? Diel you see any blood there t
A. Yes, sir.
Q. Do you know who picked him up 7
A. No, sir, I do not.
Q. He was entirely out of the car 7
.A.. Sir?
Q. He was entirely out of his automobile?
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:A. Yes, sir.
.Q. And how close was he to the car¥
. A. Oh, about 5 feet.
Q. About 5 feet from iU
. .
· A. Five or ten. I would judge .fl.ye or ten feet.
Q. What was the position of the car when it stopped¥
A. What do you mean-looks of the car Y
· Q. No, I mean with reference to the highway and the bank.
.A. Well, the bus hit him.
Q. Where was it facing? Where was the car facing wh(\n
it stopped?
· A. Facing towards the driveway. It had been hit and
brought on down, see f
Q. You mean facing the bank!
A, To the bank, yes.
Q. To the bank T
A. Yes, sir.
Q. It was at right angles to the highway, then, still¥
A. Yes, sir.
Q. And on which side of the car was Mr. Lesny, on the
left side or the right side?
.A. Left side.
Q. On the left side. I don't believe you ever .measured
the distance that the car had been pushed down there, did
you Y
A. No, sir, I did not.
..
Q. ·what was the condition of the weather that
page 97 ~ ~vening·?
.
A. It was clear. It was right warm that evening,
· about 12 or 12 :30.

page 96 ~

CROS,S EXAMINATION.
Bv Mr. May:
"Q. Mr. Briles, I believe you stated that when you got the
signal, the bus-you got the signal from the car ahead of
you, or was it Mr. Lesny's car-that the bus was then 75
feet away from the driveway on the Fairfax side or the south
side. Which signal was that you had gotten?
A. The man in front of me.
Q. There was one operator-Mr. Briles, do I pronounce
your name correctly, sirY
.A.. Yes, sir.
Q. There was one automobile driver, as I understand it,
between you and Mr. Lesny 's car Y

i

i
l

I
f
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A. That is right.
Q. You saw the driver ahead of you giv:e you a signal Y
A. Yes, sir.
Q. Did you ever see Mr. Lesny give a signal f
A. After he turned in I did, yes, sir.
Q. His hand was out when he turned in the highway?
A. That is right, yes, ·sir.
Q. It was still out Y
A. Yes, sir.
Q. And it stayed out until he had gotten to what
page 98 t point?
·
A. Until he got hit.
Q. Well, where was he when he got hit, his automobile?
A. He was 4 or 5 feet off the concrete.
Q. The front part of it?
A. Yes, sir.
Q. And the back part of it was about that far or more still
on the highway?
A. That is right.
Q. We didn't understand you, but we got some estimate
that when the accident occurred the automobile o_f Mr. Lesny
was four or :fiye or fifteen feet up in the driveway. So far
as the 15 feet measurement that we heard here is concerned,
or that the reporter got, that is a mistake, isn't iU
A. I think so, yes, sir.
Q. Do you know what the 15 feet in the driveway measurement was that you gave, or was it just a slip of the tongue
if you did mention fifteen feet in the driveway? I merely
want to get the record straight, sir, and I am asking you to
straighten it as best we can.
.A.. His front wheels was over the concrete.
Q. Yes, but not fifteen f eeU Four or five f eeU
A. Five or ten feet I would say, yes, sir.
Q. Well, if the front wheels were ten feet off, sir, the back
wheels would be about entirely off too, wouldn't
page 99 ~ they T
A. Not a]tog·ether, I wouldn't think.
Q. How many feet would you think would still be left on
the highway if the front wheels were ten feet off of it? How
many feet would be left for the highway, if any? Just give
your best approximation.
.
.A. You mean of the rear of the car left on the concrete?
Q. Yes, sir. How much of the rear of this car was on the
concrete when the collision occurred?
A. I would say five or seven feet.
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Q. So the car in your thought, then, was at least 17 feet
long, according· to your estimate of it. Isn't that true?
A. That is rig·ht.
Q. Now, when this man ahead of you gave you his signalI believe you stated when you got that signal-the ·bus was
75 feet on the Fairfax side of Mr. Lesny's driveway?
A. Yes, sir.
Q. Well, how far was Mr. Lesny from the driv:eway at that
point?
· .
A. What do you mean, when he turned into his driveway?
q. No, when you got the signal from the rrian ahead of
you.
A. You mean how far was he away from his driveway?
Q. Yes, sir.
_ A. Well, I don't ~now exactly how far that would be-the ·
man turned down-that would be about 75 feet.
·
Q. How is that, sirY
page 100 ~ .A. I don't get your question.
Q. Yes. You stated. that when you picked up
the signal of the g·entleman ahead of you, that is, when you
answered ~~r. Pickett's questions, that at that time the bus
driver was 75 feet away from Mr. Lesny_'s driveway?
A. Yes.
Q. Did I understand you correctly to state that 7
.A. Yes, sir.
Q. Well, how far away was Mr. Lesny from his own driveway at that time, approximately?
·
.A . .About twenty-five feet.
Q. Yes. So with one being 25 feet away from the driveway and the other being 75 feet away, Mr. Lesny just swung
in ·front of the bus, did he, under those conditions Y
A. I wouldn't say that he swung in front of the bus.
Q. Well, did he cut in front or drive in front Y
A. He drove-he put out his hand to drive ~n his drive- wav and that is when the bus hit him.
·
. Q. When he started into his driveway, the bus-do you
know how far it was away from him then, before he first
started to cut to his left any at alU
A. About 100 feet.
Q~ Was the bus going backwards?
.A.. No, sir.
·
Q. Well, how was it 75 feet away when Mr.
page 101 ~ Lesny was 25 feet away, and then 100 feet away
.
when Mr. Lesny was starting into the driveway?
Just how do you account for that 7 (Pause.) As a matter
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of fact these figures you have given us are purely guessworks, aren't they¥
A. Not necessarily.
. Q. Well, now, when you first picked up the signal of the
gentleman in front of you, how far were you from Mr. Lesny's
driveway, approximately!
.lL I would say, 75 or 100 feet.
Q. Yes, and from that point you had no difficulty in seeing
the bust
~
.A. You mean did I see the bust
Q. Yes. Did you see the bus 7
A. I seen the bus eoming, yes, sir.
Q. Yes. You had no difficulty in seeing the bus when you
were 100 feet from the Lesny driveway, did you Y
A. You mean I didn't have no-I didn't see the bust
Q. I say, you. had no difficulty in seeing it, did youf
.A. No, sir.
Q. It was coming fully lighted f
A. Yes, sir.
Q. .And anyone who was between you and the bus would
have a better view of it oven than you would, wouldn't they?
A. I wouldn't think one car would make much difference.
Q. Yes. Well, he would certainly have
good
page 102 } a view as you did 1
A. Yes, sir.
.
Q. And when you first saw the bus, at that time Mr. Lesny
had not swung in front of it, had he, or pulled in front of it,
or driven in front of it Y

as

Mr. Pickett: At what time do you refer to, nowY
Mr. May: I am talking about now, when he first saw the
bus.
Q. Yon saw the bus when you were about 100 feet from the ·
Lesny driveway, I believe you stated, qidn't you?
A. Yes, sir.
Note: Question and answer read.
Q. When you saw tl1e bus the first time Mr. Lesny was.
still in the line of traffic proceeding towards Fairfax, wasn't
he?
· A. When I looked up Mr. Lesny was fixing to go into the
driveway. . ·
..

7~
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Q. He was fb:ing to go, but how much had he fixed on that?
A. He done turn~d into the driveway when I looked up.
Q. Then the first time that you saw Mr. Lesny was aftel"'
he had turned into the. driveway itself!
A. Yes, si::r! .
.
Q. Didn't you tell Mr. Pickett when he examined you, Mr.
Briles, as I undersJand it, that you and Mr. Lesny and the
gentleman between you and Mr. Lesny, all of you all drove
·
up -"the road some distance while hand signal&
- pag·e 103 ~ were being given t
A. I told him I followed these two cars from.
Falls Church until the accident occurred, when this fello,\in front of me held out his hand.
Q. Yes. For what distance in the road did the man go
with his hand out f
A. When 1· first seen him put his hand out?
Q. ,Vhen you saw him altogether. You saw him when he
first put his hand out, didn't you Y
A. Yes, sir.
Q, And how far did he travel with his hand out f
A. About 15 feet.
Q. And then took it inf
..A.. Yes, sir, he did.
Q. Do you know whether l\fr. Lesny had his hand out any
at all before he started to make the turn, of your own knowledge?
A. I eouldn 't see his hand until he was making the turnWitness stood aside.

page 104 }

. MARK C. WELLER,
a witness introduced on behalf of the plaintiff,
being first duly sworn, testified as follows :

lnREcr EXAM1NA.TI0N',

Bv Mr. Pfo1rntt:

·Q. Mr. Weiiet, will you tell the jttry your full name, please,
sir?
A. Mark C.
Q. Mark C. Weller, and you live at Fairfax Y
Yes, sir.
Q. What is your occupation, Mr~ Wellerf

A.

A. Bus driver.
Q. For what company f

)
I

l

l
t
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A. A. B. & W.

/

Q. A. B. & W. Y Mr. Weller, what kind of busses do you
driveY Passenger bus or-Y
A. Passenger bus.
Q. Passenger busses T Have they sexeral types of them?
A. A. C. F., and Buic\s, and General Motors, Yellow
Coaches.
Q. How long hav:e you been driving passenger busses Y
A. About 15 jrears.
Q. About 15 years. Been· driving every day during that
time except when you-Y
A. Practically, yes.
Q. -were sick or off Y
page 105 ~ A. Well, unless I was off sick, something like
that.
Q. Ever driven a White passenger bus Y
A. No, sir.
Q. Never have! Your busses y9u drive are equipped with
what kind of brakes T
A. Air brakes.
Q. Air brakes?
.
.
A. Yes, sir.
Q. Now, Mr~ Weller, based on your experience, I would like
to ask your opinion as to the distance within which you could·
stop-within which a bus could be stopped when the bus was
traveling at a speed of 35 miles an hour, with no passengers
in the bus, upon a concrete road, the road being dry, and tl1e
road level, and the bus was equipped with air brakes, and
the driver of the bus was confronted with a sudden emergency and was required to make an emergency stop Y
Mr. May: I object to the answering of that question on
the ground that it h~ not been shown that this witness has
driven a bus like that one involved in this accident.
The Court: The objection is overruled.
Mr. May: We respectfully except.
Q. All right, sir.
A. Well, I would say in a case of emergency you
page 106 } oug·ht to be able to stop a bus that was not loaded
.
-what was it, about a 25 or 28 passenger bus,
something like that!
Q. Wait a minute. I can tell you exactly. 25 passenger
bus, yes, sir.
A. Well, that would mean a fairly light bus in weight. I.
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should say you oug·ht to be able to stop that within 50 "feet,
35 miles an hour on a good dry road.
Q. Yes, sir.
A. And that would be an emergency stop.
The Court: What is that last f
:

Note : Last answer read.

I

I

:

CROSS EXAMINATION.
By Mr. May:
.
Q. Is that 50 feet from the beginning of the braking?
A. Why, yes. It is always a little distance there that a
bus will roll, just run on before your brakes take hold, .or
any vehicle, as far as that is concerned. I would say after
you apply the brakes you ought to be able to stop it in 50
feet.

Q. Yes, sir.
.A. Emergency stop.
Witness stood aside.
page 107

~

WILLIAM EDWIN SCHEID,
a witness introduced on behalf of the plaintiff, be-

ing first duly sworn, testified as follows :

DIRECT EXAMINATION.
By Mr. Shockey:
.
Q. State your full name, Mr. -Scheid.
A. William Edwin Scheid.
Q. Where do you live, Mr. Scheid?
A. Falls Church.
Q. What is your occupation?
A. I am a clerk in the Treasurer's Office, town of Falls
Church .
. Q. ·On May 30th of 1937 what was your occupation?
A. Police officer of the town of Falls Church.
Q. I call your attention to the night of May 30th, 1937, at
around 12, between 12 ancl 12 :30 or one o'clock, and ask you
· whether or not you had occasion to go to the scene of an accident.
A. I did.
Q. And what accident was that that you went toY
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A. That was an accident between a Virginia Stage bus and
a private car, automobile.
Q. And where was the location of this accident?
A. Above Merrifield on the Lee Highway.
page 108 } Q. .Now, Mr ..S_cheid, what did you observe when
you got to the scene of this accident T
A. Well, this bus had struck this car and knocked it down
the road a distance. The man supposed to have been in the
car had been taken away when I got there and there was
blood all around on the road and the motor was lmocked out
of the car and all the pistons were knocked out of the motor
and that is about all I know.
Q. Now, where did you see this blood you speak of?
A. It was on the road.
·
Q. Was it on the dirt or the concrete?
A. On the concrete.
Q. Was it a small amuont of blood or a large amount of
blood?
A. Well, it was a pool of blood, covered a space ahout that
big around (indicating), spattered around like going out of
something·, a space about that big around, I guess.
Q. Now, did you measure the distance that you saw marks
on the highway from the point of the impact?
A. I measured the distance from where I saw marks going
jnto this driveway where the car was supposedly going, down
the highway to where their bus and the passenger car had
stopped after being knocked down the road, a distance of
approximately 81 feet, 80 or 81 feet.
Q. Now, from your observation of marks on the highway,
was the Lesny car, the Packard, driven sideways
page 109 ~ or forward or how was it driven?
A. I would say it was driven sidewavs.
Q. At what point in Mr. Lesny's entrance did you see marks
off the highway?
A. Well, approximately the center.
Q. How far off the edge of the concrete would you sav?
A. I didn't notice particularly about that. It was marks
around there where all the wheels had been jerked down but
T couldn't give no idea bow far off the hard part of the road
it was.
Q. Did you observe any marks made by the bus¥
A. No, not particularly.
Q. Either before or after the accident?
A. No, I did not, because' I was directing traffic, and ~
didn't-
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Q; Well, if there had been any marks there made by the
, bus, could you have seen them Y
Mr. May: No, I object to that. He wasn't paying any attention to them.
The Court: Objection sustained.
Q. Now, with reference to this mark that you observed in
Mr. Lesny's entrance where you said that you took to be ·

the point of impact: what did you observe from that point
down to the point where the Lesny automobile stopped¥ Did
"
you observe anything?
page 110 ~ A. I didn't observe anything in particular. I
·
just made a hurried glance over the road at that
time, and Sergeant Shumate, who was in charge of us, he was
there and he was to take care of the details.
Witness stood aside.
page 111 ~
ALTON P. SHUMATE,
.
a witness introduced on behalf of the plaintiff,
being ·first duly sworn, testified as follows :

DIRECT EXAMINATION.
By Mr. Shockey:
· Q. Mr. Shumate, state your full name to the jury.
A. Alton P. Shumate.
Q. And you are Officer_.jSergeant of Falls Church, are
youY
A. Town Sergeant of Falls· Church.
Q. I call your attention to the 30th of May, 1937, and ask
what was your occupation at that time.
A. Town Sergeant of Falls Church.
· Q. I further call your attention to the same date at about
12 :30 at night and ask you whether or not you had any occasion to go to the scene of an accident.
A. I did.
Q. And where was the scene of the accident?
A. In front of Fairhill Inn on the Lee Highway, rc,ute
211.
Q. Between w1mt cars did you observe?
A. Between which Y
. · Q. Between what cars did this accident?

I
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A. It was between a car owned by Mr. Karl Lesny and a
bus of the Virginia Stage Lines.
Q. Did you have any occasion-What did you
page 112 }- observe when you got to the scene of the accident?
A. Well, from my .observation the bus was going towards
Falls Church from Fairfax, and the Lesny car had apparently
been coming towards Fairfax from Falls Church. Then it
turned in his driveway there and the bus had struck it right
on what was known as the cowl, that is, the right part of
such, and had pushed it down the road, and I stepped it off
and what I stepped was 27 paces, or a distance of 81 feet
by tape measure, and from the marks of where the impart
occurred it showed. that the car was 4 or 5 feet up in the
driveway and that the two right wheels of the bus was off
of the hard surface over on this gravel and pushed the car
down the road sideways.
Q. Now, what is the contour of the road there at this accident 7 Was it level, or is it- hilly, or what is the condition
of itY
A. Well, it is· practically level right along there, I think.
Coming from Falls Church it is a slight grade coming up
there to the wood and kind of levels off.
Q. Did you observe any marks on the highway which would
indicate that th_e bus had· applied any marks or made any
marks on the highway?
A. The only marks I could see made by the bus was where
- the. two right wheels was off on this gravel.
Q. You did not observe any on the highway at all 7
A. No, sir.
Q. Was :M:r. _Lesny there when· you came to the
page 113 }- scene of the accident 7
.
A. No, sir. They had taken Mr. Lesny away.
Q. Did you observe anything around the Lesny automobile
when you arrived at the scene of the accident T
A. Well, there was quite a bit of blood there on the far
side of the automobile, which ·would be the driver's side of the
automobile, on the highway.
Q. Was that on the dirt or the concrete?
A. Well, there was some on both.
Q. Was it a large place?
A. Quite a lot of blood.
Q. Small or large?
A. Quite a large place.
/
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CROSS EXAMINATION.
Bv Mr. May:
"Q. Officer, what was the width of that highway then, do you
recall¥
·
A. It was a two-lane road at that time.
Q. Would that be 18, 20, 21 feeU Do you remember?
A. I think it was 18. I wouldn't say for sure, but I think
it is what it was.
Mr. Pickett: I think we are willing to agree on that.
A. Yes, 18 feet.
Mr. May: May we stipulate that the highway
pag·e 114 } was 18 feet by ag'l'eemut of counseH
Mr. Pickett: Yes, sir.
Witness stood aside.
page 115}
...

· H. T. MAGARITY,
a witness introduced on behalf of the plaintiff,

being first duly sworn, testified as follows :
DIRECT EXAMINATI:ON.

=--

By Mr. Shockey:
Q. State your full name to the jury.
A. H. T. Magarity.
Q. And you are Deputy Sheriff of Fairfax County?
A. Yes, sir.
Q. Mr. Magarity, I call your attention to the evening of
May 30th, 1937, about 12 :30 in the morning, at night, and
ask you whether or not you had any occasion to go to the
scene of an accident down near Merrifield, in front of Karl
Lesny 's place.
A. I did.
Q. And what did you observe when you got to the scene of
the accident¥
A. Well, Mr. Lesny 's car was there, and the Virginia Stage
Lines bus was thGre. Of course it was a bunch of people
there, a lot of· traffic tied up.
Q. Mr. Lesny, I guess, had gone to the hospital when you
came there?
A. He had gone, yes, sir.
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Q. Did you have any occasion to make ·any
page 116 } measurements there?
.A. No, sir, I did not. The Sheriff made the
measurements and I was taking· care of the traffic. The
.30th of May, and the traffic was awful heavy at that time
of night.
Q. Did you observe any marks on the highway made by
anv of the cars? ·
.A. Only by the pushing of Mr. Lesny's car. I noticed that.
I was standing pretty close to that, directing traffic coming
through, because we had this snarl.
Q. Did you see any marks made by the bus at alU
A. No, I did not. The bus had back-backed from the Lesny
-car.
Q. Now, Mr. Mfigarity, what is the general contour of the
hig·hway at this particular point? Is it level, or is it hilly,
or~?
·
A. Approximately level. It is a little, slight amount of
grade-at his entrance f
Q. Yes.
A. Very little.
Q. Officer Magarity~ did you observe any mood around
the scene of the accident Y
A. There was some in the highway on the left side of Mr.
Lesny's car on the concrete, right around the side.
Q. Was it a large or small pool of blood?
A. It was quite a lot of blood there.
·
page 117}

CROSS EXAML~ATION.

Bv Mr. May:
·Q. Mr. Magarity, do I understand correctly that your attention was mostly on the traffic and you made no particular
search for marks on the highway or on the shoulder?
A. That is correct, sir.
Q. So you do not pretend tq tell the Court or the jury either
that there were no marks other than the one you saw, do
vouf
A. No, sir, I do not.
Q. Because you did not look?
A. I did not look for them, no, sir. The traffic was awful
h~avy and I was taking care of the traffic.
w
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RE-DIRECT EXAMINATION.
By Mr. Shockey:,
.
.
- Q. Just a moment, please, sir. Mr. Magar1ty, you say
you did, though, however, observe marks made by the Lesny
automobile, where it was pushedi
·
· . A. Yes, I was standing· pretty close there.
Witness stood aside.

- Mr. Pickett: We, rest our case at this point, if Your Honor
please, with the exception that· we would like to ask for a
view.
page 118 ~ The Court: A view f
_
Mr. Pickett: Yes, sir.
Mr. May·: Would Your .Honor see us in chamber, at this
time as to matters that we had. probably better take up now,
sir?.

~

The Court : All right.
Note : The· following motion· was made in chambers:.
Mr. May: May it please Your Honor, as we understand
it-the granting· or the refusing of a view will have no bearing
upon the motion we now make. On behalf of the defendant
we desire to move the Court to strike out all of the evidence
which has been· 1ntroduced on behalf of the- plaintiff upon
the following three grounds ~
1. That there is no evidence in the case of the primary
negligence of the. defendant.
.· 2. That there is no evidence of primary negligence on the
part of the defendant which constituted the proximate cause
of the collision. .And
3. "rhat the plaintiff's ~ecedent was guilty of contributory
negligence as a matter of law. I may say, Your Honor, that
in disposing of these three motions I have no desire to review
the evidence fully or the authorities touching the question.
I do not desire to waive either the first or the
page 119 } second grcund upori -which this motion is made
·. ·
·
by not directing further attention to either. of
them. I do say, however, that in our view of the case there
can be no doubt but what the case of Walker v. Croson,-163
Va. 413, is conclusive upon the third reason, that is, that Mr.
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Lesny was guilty of contributory negligence as a matter of
law.
I believe Your Honor tried that case, and counsel for the
plaintiff with refernnce to this particular question occupied
the same position there that we occupy here, and' that all
that was said in the Croson case as to contributory negligence
as a matter of law in turning across the line of an oncoming
car to go into a private entrance, where the oncoming car in
that case was anywhere from 118 feet to 140 feet, is equally
applicable to the facts of this case; no one g·oing so far as
to say that the distance was even that much.
The Court: Well, I am inclined to agree with you without hearing any argument from the plaintiff except for one
thing, the last clear chance in this case, which on that basis I
am going to let it go to the jury. I do not know
·page 120 } how you could get away from the Croson case
on the other features of it.
Mr. Pickett: If the Court please, I will be prepared ·to admit that the plaintiff's decedent in this case wasThe Court: That you had to go on that basis, and instructions would be limited to that issue. The motion is denied.
Mr. Pickett: That is our theory of the case entirely, sir.
Mr. May: Very well, sir, we except to the ruling of the
Court.
The Court: Now, about this view business. I imagine this
is about the warmest part of the day. I think it would be
better to go down there right now. I do not suppose you all
want to conduct any examination there? You just want the
witnesses-I mean, jurors?
Mr. Pickett: I might say to the Court and counsel that in
addition to the viewMr. May: Of course you realize there has been quite a
change.
Mr. Pickett: There has been quite a change, and I think
the· jury should probably be told that. Of course
page 121 } that is a fact. This extra la.ne has been added.
The -Court: Not only been added, but the road
helow there has been straightened out, you know. I do not
know whether the grade there has been changed any or not.
Could you tell me this-could you all agree on this, which
side of the road, east or west, was that extra lane added on?
Mr. Pickett: We were speculating about that the other
day and we didn't know. We think it was on the LePiny side,
but we are not sure.
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Mr. May: I made an opening statement that it was three
lanes then.
Mr. Pickett: You are wrong about that. It was two-lane
travel."
Mr. Pickett: It may be that Mr. Saunders, if he is in his
office-his automobile is there.Mr. Shockey: The snow will have to be swept off the motor. It covers those things.
Mr. Pickett: It is almost impossible to bring it in in its
condition.
Mr. Shockey:· We could have it swept off by tomorrow
morning, but with the snow on itMr. Pickett: What dq you think about iU
.
The Court: Have you got your evidence all
page 122 ~ here f
J\fr. May: Yes, sir.
The Court: Witnesses here T It might be better to go
ahead with the evidence that you have got and get down there
tomorrow, and you allMr. Pickett: We have no objection to that, just _so we go
some time.
The Court: I think maybe that ~ould be bett~r.
Note: At this point Court and counsel returned t9 the
t~onrtroom.
..
·· · ·
- ·
page 123 ~

EVIDENCE FOR DEFENDANT.
MRS. FANNIE MOORE,

a witness introdg.ced on behalf of the defendant, being first

duly sworn, testified as follows:
DIRECT EXAMLNATION.

Ry Mr. May:
Q. Won't you please state your full name, Ma'amY
A. Mrs. Moore. M'rs. Fannie Moore.
· Q. Where do you live, Mrs. Moore Y
A. I live in Falls Church.
Q. Were you on the highway on the 30th of· last May when
an accident occurred there at Mr. Lesny's driveway?
A-. Yes, sir.
.
Q. Were .vou driving a car?
A. Yes, sir. -
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Q. Where were you driving with reference to ·a car of a
Mr. LesnyY
A. We were going up the highway.
Q. Just state t4e directions that you ~ere going and where
Mr. Lesny was, his car.
A. I was going to Middleburg. I was going straight up
the highway.
·
,
Q. You were coming towards F'airfax, weren't you Y
.A. No, sir, I was going to Middleburg, going -from Falls
Church up to Fairfax by this highway; I was going on to
Middleburg, where_! was going. I was going home.
page 124 } Q. Were you going the same way the bus was,
or were you going to-Y
A. No, sir, the bus was coming down and I was going up.
Q. I see. The next car to yours, was that Mr. Lesny's1
A. No, sir. It was several cars in front of the bus. I don't
know exactly how many.
Q. Yes, but-Several cars between you and Mr. Lesny's
car!
·
.
.
A. Yes, sir.
Q. And all driving·· along together t
A. All driving along in a row together.
Q. Yes. .As you came or .approa~hed Mr. Lesny's driveway, did the cars ahead of you slacken up to any extent?
Mr. Pickett: Wait a' minute. I am afraid that question
is a little leading, if Your Honor please. There hasn't been
anything said about approaching the Lesny driveway.
Mr. Shockey~ She hasn't even said she saw the Lesny
clriveway.
Mr. May: I haven't got up that far.
The Court : Well, it is true she didn't, but she said she
was on the road when the accident happened.
A. I was going from Falls ChurchThe Court : I think you had better reframe the- question.
A. I left Falls Church to go home to -Middlepage 125} burg. I was going straight up the highway, went
over Merrifield, and by that time it was a string
of cars up in front of me, and that is the way I was traveling, you see, I was going home.- I work in Falls Church and
I was going home. I go home every Saturday night.
Q. Well, you said you were in a line of cars Y

-
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A. Yes, it was a .string of cars in front of me.
Q. What speed was that string of cars making!
A. Well, I don't know.
Q. Well, did you approach a place where an accident occurred!
A. vVell, this accident was in front of me.
Q. Yes?
A. Yes, it was quite a ways in front of me.
Q. Yes. "\Vell, did the cars slow down any before the accident happened?
A. When this man pulled out of this string of cars across
the road, why, the cars in front of me, they started to stop
and I did too.
Q. Did they do any stopping before that timeY
A. iNo, sir. This man just pulled right across the road,
right out of the string of cars. That is all.
Q. Well, now, will you state to the jury as best you can
what you saw?·
A. Yes, sir.
Q. -happen 1
_
page 126 ~ A. Well, I was going up the highway and there
were several cars in front of me. I don't know
exactly how many. This car pulled out of this string of cars
right across the road. The cars in front of me, they put their
brakes on. Well, I did too. I stopped too. I don't know exactly how many was in front of me. And the bus was coming
over the hill.
Q. Yes?
A. That is all I know about it.
Q. Do you know whether there was a collision 1
A. Well, the only thing that I know, the only thing I saw
was just see this car come across this way .. The bus come
right down and it was a terrible wreck, that is all.
Q. Made a crash Y
A. Just made a terrible crash.

Mr. May: All right, answer Mr. Pickett's questions.
Mr. Pickett: I think Mr. Shockey is going to cross examine.
Mr. May: Excuse me, sir.
Mr. Pickett: That is all right.
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CROSS EXAMINATION.
By Mr. Shockey:
Q. Mrs. Moore.
A. Yes, sir.
Q. You say that there were quite a string of
page 127 ~ cars in front of you?
A. Yes, sir.
Q. And what make automobile were you driving?
A. I was driving a Ford.
Q. FordT
A. Ford.
Q. And what year car was it, do you recall Y
A. Mine?.
Q. Yes.
A. '29 Ford.
Q. '29 Ford!
A. Yes, sir.
Q. And what type automobile was it?
A. Mine was a Fordor. ·
Q. Fordor Sedan? I see. How many were with yon in the
car?
A. There were three of my girls and three boys, a Lpughborough boy and a Gray boy and an Allison boy.
Q. I see. Then in a word there were seven of yon in the
car?
A. Yes, sir.
Q. I see. How many of you were riding in the front seaU
A. I don't know whether it was three or four of us. I
don't remember. It .has been so long.
Q. I see.
A. But I was driving myself. I drove the car all the time·.
Q. I see. Then you stopped before you reached the scene
of the accident?
page 128 ~ A. Yes, sir, I was down farther in the string of ~
cars.
Q. Now, there is a little new brick house that has just been
recently built down there. Would that help you any in de;..
scribing the place where you stopped?
A. That is where I stopped, right up where they built that
little new house.
Q. Where they built that little new hoµse?
A. That was half way down the hill from ~he accident. _
Q. I see. Little prick house f
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A. Yes, sir.
Q. And that belongs to Mr. Sayers, I believe?
A. I don't know who it belongs to.
Q. The one just recently built there?
A. Yes, sir, I stopped right along there.
Q. Now, Mrs. Moore, in order that we don't get this mixed
up, there is an old brick house there, I believe, on that same
side of the road, and then there is a new one that has just
been recently built .
.A. You know where that first road near that old house

~,

Q.
A.
that,
Q.

.

Yes. You mean t~e new house or the old house T
The road goes in to that new house. I was down past
where that new house was just recently built.
That is where you stopped?
A. Yes, sir.
Q. Now, did you see any of this accident yourpage 129 ~ self f
.A.. All I saw was this car pull out of the string
of cars across the road, and then come down, crash, and that
is all I seen because I was watching these cars in front and
behind of it.
- Q. Now you were about how far from the accident at that
time?
A. The others could have seen more than I saw because I
was watching this car rig·ht in front of me. When this fellow pulled out the ones in front put on brakes and stopped
and I did too.
Q. I will ask you, isn't it also-isn't it true that that was
only a two-way lane at that time?
A.1 don't remember about the two-way lane. I don't know.
All I can tell you, it was this main highway.
Q. Well, there wasn't a center lane there at that time, was
there?
· A. I don't know.
Q. Well, let me ask you this : You were f ollowiug a little
back of this string· of cars that were in front of you; is that
correctf
A. Back of me?
Q. I mean, you were following a line of cars that were in
front of you?
.A.. Yes, sir, I was following, yes, sir.
.
Q. But you don't know how many were in front of you 7
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A. N-o, sir. From where I told you I stopped
page 130 } to where he pulled across the driveway there, I
don't know how many cars there were.
Q. All right. Now, who was in the front seat with you,
:Mrs. Moore f
A. Charlie Allison and my oldest girl, and I don't know
what other---what the other boy, whether that Gray boy or
uot.
Q. And what was your daug·hter's name that was in the
car?
.
A. That was Margaret Moore, and she is Mrs. Wickman
now.
Q. The oldest one in the front seat Y
A. Yes. I was driving.
Q. Now, what was the other boy's name that was in the
front seaU
A. I don't remember whether-which one it was. I rememller one was the Allison boy and I don't know whether it
was the Gray boy or not.
Q. But it was two boys in -the front seat and your daughter and yourself?
A. And the others were in the back.
Q. And the other three were in the back?
A. Yes, sir.
Q. Now, l\Irs. Moore, the line of traffic., then, as a matter
of fact, stopped before the collision occurred; isn't that cor1·ect?
A. They stopped when this car pulled out to go
page 131 } across the road.
Q. That is, before the collision occurred Y
A. Well, I don't know; that would be about the same time,
because vou see there were cars in front of him and there
was cars· in back of him and cars back of them.
Q. Now, Mrs. Moore, the ·collision didn't occur before he
turned out of the line of traffic, did it?
A. Oh, no. He pulled across the road.
Q. Well, then, the cars stopped to permit him to make his
turn before the collision occurred?
A. He just pulled out of the string of cars, and that was
about all I saw, this man just switched right out from this
string of cars across the road.
Witness stood aside.

!Y4
page 132
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JOHN WALTER GRAY,

a witness introduced on behalf of the defendant,
being first duly sworn, testified as follows :

DIRECT EXAMINATION.
By Mr. May:
.
.Q. Won't you please state your full name, sir t
A. John Walter Gray.
Q. Mr. Gray, do you go· to .schoolt
A. No, sir.
Q: HQw old are you t
A. Nineteen.
Q. And what is your occupation, sirf
A. I work at a theater.
Q. Were you with Mrs. Moore the night of a collision between a Virginia Stage Lines bus and Mr. Lesny there at his
place, at his ·entrancef .
A. Yes, sir..
Q. Whom were you with, sir f ·
- ·A. I was with Mrs. Moore and the three girls. '
Q. In what seat of their autom~bile were you riding?
A. In the front seat.·
Q. As you approached !fr. Lesny 's entrance to his house-

Mr. Pickett: I object, if Your Honor please. Same ground
·
as previously.
page 133 ~ Mr. Shockey: He didn't say that. He didn't
.
make any such statement.
Mr. May: What is that, sir?
Mr. Shockey: As you approached.
- Mr. May: I didn't think there was any question about
this, sir.

-·

By Mr. May:

.
Q. Did your car approach the entrance to Mr. Lesny's house
that night?
· A. WeU, we were riding. up the road, going up the road,
and we didn't turn in the lane. It was two cars in front of
us.
· Q. YesY
A. And Mrs. Moore pulled out as if to pass him, and I seen
the bus coming over the hill, and stopped and went ondropped back, and the second car fo front of us made a lefthand turn as if to go into the entrance on the left, and the
bus hit him.
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Q.
A.
Q.
.A.
Q.

Did the driver that cut in there give any hand signal T
No, sir.
That he was going to make the turn Y
No, sir.
What speed did he seem to be going Y
A! .I don't know. We was behind and we were going about
35, and L reckon he was going around about 40.
page 134 ~ He must have been.
Q. Yes. What side of the road was the bus ont
A. It was on her left. It was on the right side coming
down.
Q. On the side it should drive on Y
A. Yes, sir.
Q. Then I take it.A. It was clean off in the ditch when he hit the car.
Q. With reference to the bus, how far was the bus away
when that driver got in front of him?
.A. I don't know. He wasn't .far. It looked to me like the
fell ow was taking an awful chance, taking a bad cut. The
bunch holloaed when the man turned in there. It was just
that close, you see, it was inevitable.
CROSS EXAMINATION.
By Mr. Pickett:
Q. Mr. Gray, this happened almost two years ago, didn't
iU What day _did it happen on, do you know?
.A. It happened in May, 1937.
Q. .And did you know anybody ;had been hurt Y Did you
know the man Y
A. No, sir.
Q. Well, when did this accident occur that you are speaking about?
A. Oh, route 11, a couple of miles out of Merrifield.
Q. You mean route 11 or 211 Y
page 135 ~ A. 211, on the Lee Highway:
Q. What time?
.
A. Between 12 and 12 :30. I don't know exactly what time
it was.
Q. Where do you live Y
A. Middleburg.
Q. Do you know this road very well down here or not t
A. Well, yes, sir, I travel it right much.
Q. You have, before or since this accident Y
A. Before, and since, too.
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Q. How many accidents have you seen· on that road?
A. I don'tQ. Is this the only one or not, the one that you have just
testified to?
A. I had one myself. That was the only other one I had.
Q. I was not speaking of what you had. I just want to be
sure we are talking about the same accident here.
A. Yes, sir.
Q. There were four of you in the front seat, weren't there?
A. Yes, sir.
Q. Two boys and Mrs. Moore, is that right?
A.· Yes, sir.
Q. And were the girls sitting in the boys' laps·,
A. Yes, sir.
Q. Or the boys sitting in the girls' laps 7
page 136 ~ A. Girls sitting in the boys' laps ..
Q. And were you in the middle or between Mrs.
Moore and-?
A. No, sir, I was on the right-hand side.
Q. You were on the right-hand side t
A. Yes, sir.
Q. And you had one girl on your lap and another girl right
to your left; is that it?
A. No, sir. A boy was sitting in the middle. Mrs. Moore
,
was driving the car.
Q. Boy in the middle had a girl sitting in his lap too, didn't
he?
A. No, sir, there was not.. Just four in the front.
Q. Oh, I beg your pardon. I am a little confused. A girl
was sitting in your lap?
.
A. Well, partly. She wasn't sitting right on it.
Q. What?
A. No, she wasn't sitting· all the way in my lap. We just
g·ot in the car, left Fal1s Church. She was half and half on
my lap and half on the other boy's lap.
Q. Are you related to the Moores Y
A. No, sir.
Q. Were you courting one of these girls at the timei
A. No, sir. I had been down to the carnival and we g·ot a
ride down back to Middleburg with them.
.
Q. YOU say you were not courting any of these
page 137 ~ girls?
A. No, sir. I knew them Hght well. I was a little late. They all ha'd boy friends.

Va. Stage Lines, Inc.

v.

Leila R. Lesny, Adm 'x.

97

John Walter Gra:1-J.
-Q. You weren't paying much attention to the road with
the girl sitting in your lap, were you?
A. Yes, sir. I watch the road all the time riding in a car.
Q. You couldn't get a very good yiew of it, could you; with
the girl sitting in your lap T
A. The girl w·as sitting-wasn't sitting all the way in my
lap. She was sitting off on the left.
Q. Well, that was the very point where she would interfere with your vision, wasn't it T
'
A. No, sir.
Q. There were cars in front of you? You· had to look to
the left to see around those cars, didn't you f
A. Mrs. Moore pulled out to pass the cars~
Q. Pulled out?
A. Yes, sir.
Q. And pullec;l back into the line?
.
A. Yes, sir. She seen the bus coming up over the grade.
Q. Saw the bus coining Y
A. Yes, sir.
Q. Then she pulled back into the line f
A. Yes, sir.
Q. "\Vhen she pulled out, did you see the bus when she pulled
out of the line!
A. After she pulled out I did, yes.
.
page 138 } Q. After she pulled out you saw· the bus 7
A. Yes, sir.
Q. At that time the road was entirely clear on the lefthand side except for the bus; is that so 1
A. Yes, sir.
·
._
Q. And then when you got back into the line you could not
see what happened in front of you, could you?
A. Well, yes, sir.
Q. You could 7
A. Yes, sir.
Q. Because the car in front of you and this girl obsQured
your view then, didn't they, after you got back into the line Y
A. Of course in front of us-of course you could see botli
cars. Of course she slowed down and pulled back in line.
Q. And you spoke about the bus coming over the hill. Is
there a hill? Did the bus come over a hill Y
A. Well, up over a grade there. We could see the top
lights of the bus.
Q. Top lights of the bus?
A. Yes, sir.
.
Q. Well, how far were you away from the bus Y
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A. I should say se~eral hundred yards.
Q. Hundred yards?
-A. Yes, sir.
·
Q. That is a guess, isn't it Y
A. Yes, sir, I am not a very good judge of dispage 139 ~ tance.
.
·
.
Q. Mrs. Moore said she stopped in front of a
n~w brick house there. Do you remember that brick house f
_ A. No, sir.
Q. You don't remember thaU
A. No, sir. She stopped the car and I ran up there where
the wreck was.
Q. You had to go forward quite a distance to get up there,
· didn't you Y
A. Yes, sir.
Q. Did all of you go up f
A. Yes, sir, all but the one boy that is not here. He came
up just a minute. He has got a weak stomach .and he turned
around and went back.
Q. Were you one of the first to get there or not t
A. Yes, sir.
-Q. But had people _gotten there t
A. Well, I was the first one out of the car~
Q. Did you help him up?
A. -No, sir.
Q. Where was he when you got there?
A. On the left-hand side of the car, laying by the rear
wheel.
Q. Of the car f
A. Yes, sir.
Q. His head was by the rear wheel¥
page 140 ~ A. Yes, sir.
Q. Was there any blood on the road¥
A. Yes, sir, plenty of it.
Q. Was the bus right there by it?
A. · No, the bus was off on the right, off on the shoulder.
It looked like he had run alongside the bank for a few feet.
~ Q. Well, how far was the bus away from the other car when
· you got there? ·
A. About 35 feet,- I think.
_ Q. The bus was 35 feet from the car.¥
- ·A. I should say about that.
Q. Reyond the car, towards you Y
.
A. I don't know. I think it was about 35 feet. I didn't pay
no special attention to it.

./
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Q. Was the bus on the Merrifield side of the car or the
Fairfax side of the car f
A. It was on the- Fairfax side of the car.
Q. On the Fairfax side of the:carf
. A. Yes, sir.,, It hit the car ·on the right-hand side, right
front.
Q. Had the bus been moved when you got up there?
A. No, sir. The bus driver was out of the bus when we got
up there.
Q. Was o_ut of the bus?
A. Yes, sir.
page 141 ~ Q. And he was 30 feet from the car Y
·
A. No, he knocked the car about 35 feet. He
hit the car and knocked ·it about 35. I don't know how far
the bus was.
Q. I ask you what was the distance between the bus and
the car when you got up there 7
A. About 10 feet.
Q. A bout 10 feet Y
A. Yes, sir.
Q. Why did you· say 35 feet a moment ago 7 .
A. That is how far the bus knocked the car, 35 feet.
Q. How do you know about-?
A. About 30 feet.
Q. You didn't measure it, did you 7
A. No, sir.
Q. And there was a clear space of 10 feet between the bus
and the cart
A. Yes, sir, just about.
Q. What was the position of the car7 How was it facing!
A. It was facing up in the lane.
Q. Up in the lane!
A. Yes, sir.
Q. Was it Jn the lane Y
A. No, sir, it was half on the concrete.
Q. I don't understand which way it was facing, though.
Was it facing towards Fairfax or Merrifield t
.A. Neither one. It was setting across the
page 142 } road.
Q. Across the road f
A. Yes, sir.
Q. And as you went up to the car was the front of the· car
to your left or to your right Y
A. To my left.
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. Q. To your left 1 And was it sticking right straight out in
t.he road f
A. Well, the rear end was.
Q. The rear end Y
A~ Yes, sir.
Q. Do you know what a right angle is? This is a right
angle like this, this pencil and this tablet. That is a right
;mg·le there. Was the nose of the car right up into the bank
like that? So it was sticking right straight out f
A. No, sir, it was setting about like that (indicating).
Q. About like thaU
A. Yes, sir.
Q. In other words, the rear end was a little nearer to Fairfax than the front end of the car; is that right l
A. Yes, sir. Yes, sir.
Q. And the bus was 10 feet back of that?
A. Yes, sir.
Q. You could walk all around in there?
A. Yes, sir.
Q. Anybody else there when you got there?
page 143 ~ A. The bus driver, when we came up~
Q. And your people were the first ones to arrive there?
A. Ye~, sir, after t~ie bus driver..
.
Q. Aft~r the bus driver? .Now which one in the crowd was
tl1e first one to arrive?
A. I was.
Q. Did you run up there?
A. Yes, sir.
Q. Did the other cars in front of you stop Y
A. Yes, sir, he pulled on up about even with him there. I
. didn't pay no attention to where he stopped. I noticed he
pulled up even with the back of Mr. Lesny's car, and I paid
no attention to it then.
Q. How many cars did you see parked up there f
A. I don't know--just about-a few minutes men came up
and they put M1·. Lesny in a car and took him away.
Q. How many cars were there when you arrived on the
~ scene, in your own line of travel that had stopped?
A. Just the bus and Mr. Lesny's car, and there was a truck
behind the· bus, and our car was setting down-setting on the
right-hand side of the road down the bottom of the grade.
q. You were down the bottom of the hill, weren't you?
A. Our car was.
Q. Your car was, where you stopped?
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.A. Yes, sir.
Q. How many cars were up on the right-hand
side by the accident when you got up there!
.A.. I don't know. I never paid no attention to them.
Q. Did you see people in those cars t
A. No, sir.
Q. Diel you see. any -0ars there Y
A. Except a car that was in front of us. He just came up
to the top of the hi11 and stopped there a minute and then
people got off. Somebody made him move. One of the truck
drivers, I believe, had a flashlight.
Q. Stopped, howev~r, before you got there?
A. No, sir, we was up there, see¥ And we wa,s up there
when he stopped. I mean the truck drivers was carrying
flashlights, I think, and told him to move on, and he moved on
'1own the road, and I didn't-I never paid any attention to
whether lie stopped or not.
page 144}

Witness stood aside.
pag·e 145 } CARL RANDOLPH LOUGHBOROUGH,

a witness introduced on behalf of the defendant,
being ·first duly sworn, testified as follows:

DIRECT EXAMINATION.
Bv 1'fr. Mav:
·Q. tTnst have a seat, Mr. Loughborough. Won't you te11
us your full name, sir?
A. Carl Randolph Loughborough.
Q. How old are you, Mr. Loughborough f
A. Nineteen years old, sir.
Q. \\TJia t do you do?
.A. ·work at a service station.
Q. Were you in an automobile with Mrs. Moore and some
of her friends and relatives on the night of last 1\f~y 30th,
1937!
A. I was.
Q. From what place and to what place were you going?
A. We were going from Falls Church to Middleburg.
Q. Did you see an accident that night between a l\Ir. Lesny,
at his place, between him and one of the Virginia Stage Line
Company's busses?
,
A. Yes, sir, I did.
Q. Which way was the car you were in proceeding?
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A. It was headed towards Gum Wash.
.
Q. And where is that with reference to Fairfax
page 146 ~ or with reference to Mayfield?

Mr. Pickett : Merrifield you mean, don't you f
A. Let's hear that question, please.
Q-. Whicrh way were you going with reference to Merrifield?
. .A... Which way was I going·Y I was going from Merrifield.

Q. Going from Merrifield, coming this wayt
A. Yes, sir.
Q~ ·Yes, sir. Was there any traffic ahead of your car 1
A . .Yes, sir, there was.
Q~ How much traffic was there, as best you could judge?
~ From what I saw there were two cars in front of us.
Q. Do you know whether there were any behincl you T
·A. No, sir. I never noticed.
Q. Where were you in your car Y
A. I was seated on the back seat.
Q. And what location in the backf
· A. On the left-hand side, sir.
Q. Did your car keep in behind the car that it was following in that vicinity altogether T
A. No, sir, not altogether.
Q. What did it do?
A. Well, we pulled out to start to pass this ca1· that was
in -front of us. We saw this approaching bus coming, so we
started back.
Q. How far was the bus from you· approxipage 147 ~ mately when you saw it Y
A. Well, I rea~ly wouldn't know that, how far
tl1at is.
Q. Well, did you have any difficulty in seeing it f
A. No, sir. I could see it plain.
Q. What did you see on it or about it?
A. On the bus? Well, nat.urally we could see the lights.
Q. Did everybody in front keep on their side of the road,
or did anyone cut out in any direction Y
-A. You mean of the cars in front of us T
Q. Yes, sir.
·
A. Yes, sir, the Packard, which was the second car ahead
of us, made a left-hand turn.
Q. And as it made that left-hand turn where was the bus?
A. The bus was up over this grade and was nearly to where

Va. Stage Lines, Inc. v. Lena R. Lesny, Adm'x.

103

Carl Randolph Loiighborough.

this car turned in, nearly to this entrance, I imag·ine it is the
entrance·to ,the house there. And this car cut right in front
of the bus.
Q. And what occurred!
A. Well, just naturally, this bus crashed into the car, hit it
on the right-hand side~ .
·
·
Q. Yes, sir.
A. And knocked it down-pushed it down from the lane.
Q. Do ·you· know whether that car had its lights burning?
A. Yes, that car had its lights burning.
.·:, ·
Q. It had its lights burning?
A. At least it had a tail light, anyway.
page 148 t Q. You couldn ~t see the head Y. Do you know
how far the bus shoved the automobile f: ·.
A. No, sir, I really don't ·know how far it did.
Q. How much of the automobile was on the hard surface of
the highway, as best you ·could judge, when the ·collision occurred?
·
·
··
A. Well, the back wheels were on the pavement.
Q. Yes, sir.. Do you know how many feet that would throw
it out of the pavement Y
A. No, sir, I do not.
Q. What side of the highway was the bus driving· on Y
A. The bus was driving on the right-hand side~ Our lefthand side. He was going towards us. But it was on the right·
hand side of the road.
Q. Yes. If he had swung back to his left, would he come
into the car you were in?
A. No, sir, he would have hit the car that was in front of
us.
Q. Yes. That is the best you can figure it?

-CROSS EXAMINATION.
Bv Mr. Pickett:
., Q. What did· you say your name was, Mr. Loughborough?
A. Catl
.
·
Q. CarU Where do you live?
A. Middleburg.
~
Q. I understood you to say you were on the
page 149 } back seat?
· ·
A. ·Yes, sir.
Q. On which side?
A. I wa-s on the left-hand side, sir.
Q. How many in the back seat were there?
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A. Let me see. I really cannot remember exactly how many
were back on the back seat. It was either three or four of.
us, as well as I can remember.
Q. How many were in the car T
A. Let's sP.e. There were eig·ht of us.
Q. Eight in the cart
A. Yes, sir.
Q. Well, then, there had to be four in the back seat, didn't
there?
A.. Yes, sir.
Q. Who were they in the back seat 1
A. Let's see. .I have really forgotten who really was in the
back seat or who was in the front.
Q. Anybody sitting in your lap!
A .. No, sir, there was Iiot.
Q. You can only seat three people on that back seat, can't
you?
·
·
.
A. Yes, four was iri there, sir.
Q. Somebody has to sit on somebody else's lap, don't they,
.
to get four in there t
page 150 ~ A. No, not necessarily. ·
Q. It was a Fo1~d, wasn't it?
A. Yes, sir, it was a Ford.
Q. An old iF'ord, wasn't it?.
A. '29.
Q. '29, before they widened the seats, wasn't it t
A.. Well, I don't know whether they have widened them
since then or not. Maybe they have .
._Q. Now, you don't know how many cars were ahead of you,
do you?
A. Well, there were two cars ahead of us that we could see.
Q. Yes, and there might have been another one that you
could not see Y
·
A. There might have been over the grade, yes, sir.
Q. This thing happened over the grade, didn't iU
A. ~o, sir.
·
Q. It didn't happen over the grade T
A. No, sir. Well, that light too that you see on the other
side of the grade, you see a white light on the other side,
but naturally there is two· sides to a grade.
Q. Well, yQu were going up grade, weren't. you Y
, A. Yes, sir.
Q. And the entrance where this car was struck is over
the top of that grade, isn't it?

Va. Stage Lines, Inc. v. Lena R. Lesny., Adm 'x.

105

Carl Randolph Loughborough.
A. No, sir.
page 151}

Q. Where is it with reference to the grade!

A. Well, it is nearly to the top of this grade.
Q. I thought you said it was at the. top of the grade•

.A'. It wasn't-it was nearly to the top, I said.

·

Q. Well, was it on this side of the grade or not!

A. .Yes, on our side. of the grade. ·
Q. On your side of the grade 7_
~ A. Yes, sir.
Q. Well, are you sure you know what.we are talking about,
the sallle place?
. - A. Well, I know what I am talking about.
Q. You know tha U Have you seen any other accidents on
that stretch of highway?
A. No, sir, I have not. ·
Q. Are these two cars that you saw-did they include the
car tbat was involved in the accident or were. there two cars
besides that car f
· A. No, sir, tha.t included that car that was in the accident,
included in these two cars.
Q. Did you see any car pass the -bus going· towards Fairfax Y
A. Going towards Fairfax,
Q. Yes.
·
.
A. No, sir, not until after the accident.
Q. Not until after the accident Y
A.. Yes, sir.
page 152 } Q. You didn't see a .car pass the bus just about
the time the Lesny car made a left turn, did you 7
A. No, sir, I did not.
Q. That could not have happened, could iU
A. No, sir, it could not, because it was only two cars in
front of us.
·
Q. Do you know who the occupants of those cars wereY
A. The Packard, which was in front· of the car that was
fo front of us, was Mr. Lesny, I believe was his name.
Q. Yes.
,
.A. And the car that was rig·ht in front of us, I don't know
·none of them.
Q. Could you see them at the scene of the accident Y
A. Seen any of them in the second car? No, sir, I wouldn't
know whether they got out of that car or not because I
couldn't see their faces when they were in the car, so therefore I wouldn't know whether they was there or not.
Q. Did you go up to the scene of the accident t
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A.
Q.
.A..
Q.
A.
Q.
earl

,,

Yes, sir, I did.
"\Vho was the first one to arrive there Y
You mean'from·out of our ·cart
Yes.
I ·believe·who was-the first one to arrive on the scene out of any
··
A. Out of any car Y I believe the bus driver was
page 153 ~ the first one there. . · , . ·.
· · ·
:
Q. Well, did you get up there¥
A. Yes, sir, I got up .there ..
Q. ·who was there when you arrived?
A. The bus driver was there and this fellow Gray, he was
there.: ·..
·
· ···
·
Q. Gray is the one that just testified? He got there before you did 1
A. Yes; sir, he was there before I was.
Q. Where 'Was Mr. Lesnyf ·
·
· A. ::M:r. Lesny, he was laying out from the car. His head
was about even ·with the back wheels.
Q. vVas his entire body out of the· car f
A. Yes, sir, his entire body was out of the car. He was
laying on the highway.
Q. And then his head was on the concrete Y
A. Yes, sir, his head was on the concrete.
Q. About how far in from the edge? ~
A.. Of the road T
Q. Yes.
:A. Well, I couldn't say how far that is from the edge of ·
the·road.
· ·
Q. Was any blood there f
A. Yes, sir, he was bleeding when we got to him.
Q. He was?
·
A. Yes, sir.
page 154 ~ Q. Did you take him up?
.
A. I helped take hini up, 'yes, sir.
Q. Who helped you f
A. The bus driver and two other truck drivers.
Q. How fast had you been traveling just prior to this f
A. I would say we had been driving· between 30 and 35.
Q. Between ·30 and 35 miles an hour? .
A. Yes~ sir. ·
·
: ·
Q. Now,.where did you first fall in behind these cars that
were in front:of·yonY ·
·
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.A. Let's see. We were behind this car that was-this second car was in front of us all the time, but I believe that Mr.
Lesny 's passed us before we started up that grade. I am
almost sure he did.
Q. Why do you say thaU
A. Well, because there wasn't two cars in front of us all
- the way from Merrifield.
Q.. And Mrs. Moore started to cut out and pass around, yo-µ
say?
A. Yes, sir, to pass this second car that was in front of us.
Q. And she wanted to pass two cars then, didn't sheY
A. Well, we could have passed the second car and still got
in front of them, I guess.
Q. You could have passed the second car and gotten in between that and the Lesny cart
A. Yes, sir.
.,
page 155 t .Q. How far were you from this second car Y
A. How far were we from it Y
Q. When you started to pass them.
A. The car that was right in front ·of us?
Q. Yes.
A. Oh, naturally you could not say exactly the distance, because I just-liow far would you get up to a car before you
would pass iU
Q. How close was that car to the Lesny carf
A. Well, it was a good distance. It was-I couldn't tell
you exactly how far, though.
Q. Well, how long had you followed this second car?
A. I believe we had been following that car all the way
from Merrifield.
Q. All the way from Merrifield Y
A. Yes, sir.
Q. And you wanted to pass him?
A. Yes, sir, we started to pass him.
Q. So that car was going less than 35 miles an hour, wasn't

it?

A. Yes, sir, it would have to be.
Q. Now, when you got up there to the scene of the acci-

dent, what was the position of the Lesny car and of the truck
-of the bus Y
·
·
A. Of the bus, you mean? Well, ·the Lesny
page 156 ~ car was straight across the road. His back wheels
were on the pavement.
Q. Yest

,
i
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A. And the bus was over against the bank, right up against
the Lesny car.
Q. Right up against it f
A.. Yes, sir.
Q. So that if a witness said that there was ten feet between
the bus and-?
Mr. May: Now, if Your Honor please, I object to that.
The Court: Objection sustained.
Mr. Pickett: .All right, Sir.

Q. Are you positive of that?
A. Yes, sir, I am positive.
Q. Do you remember. a new brick house which was constructed on the Lee Highway in the vicinity of this accident
down at the bottom of the hill?
A. No, sir, I do not.
Q. Don't remember that?
A. No, sir.
Q. You don't know it now, do you?
A. No, sir. I haven't been down there over once since then,
and I don't know, sir.
Q. Did you run up to the collision Y
A. Yes, sir. I always run up.
Q. I suppose just as soon as you heard the
page 157 .~ crash Mrs. Moore stopped the car and you all
got out and ran up there. Is that it Y
A. Certainly, as soon as we heard the crash, as soon as
we seen the crash, why, the car in front of us stopped, so
we had to stop too.
RE-DIRECT EXAMINATION.

By Mr. May:
Q. Just one minute. I will ask you this question. Did Mr.
Lesny give any hand signal indicating that he was going to
make the turn into that driveway?
A. No, sir, he did not.
Witness stood aside.
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page 158 }
ROBERT LEE NEAL,
. previously introduced as an adverse witness by
the plaintiff, was recalled to the stand as a witness for the
defendant.
DIRECT EXAMINATION.
By Mr. May:
Q. Mr. Neal, I believe you identified yourself this morning
as being· the driver of the bus involved in this accident last
May 30th?
A. That is right.
Q. As this gentleman approached you, did he make anygive any hand signal of his intention to turn into the driveway where this accident occurred?
A. He did not.
Q. When he did turn or cut, did you have an opportunity
to turn your bus in either direction to any extent?
A. No, sir.
Q. Well, when the actual crash occurred, do you know
whether any of the wheels of your bus were off the hard surface?
A. Rig·ht front wheel.
Q. And to what extent was your right front wheel off?
A. Oh, I would say six or eight inches.
Q. Well, you had had opportunity to cut your bus to that
extent?
A. Yes, sir.
pag·e 159 ~ Q. How far were your wheels prior to the time
that they were cut to that extent running from
the extreme right edge of the highway in the direction in
wl1ich you were goingi
A. Possibly three inches.
Q. So you did cut and turn out nine inches, possibly, to the
rig·ht?
A. Yes, sir.
Q. W11y did you not turn to the left to endeavor to pass it
at its rear?
A. Cars were approaching on the other side.
Q. If you had cut over half way across the highway, would
you have run into these approaching automobiles?
A. Well, I couldn't have missed him.
Q. Couldn't have missed him?
A. So close to him I would have hit him first.
Q. You would have hit him first in the rear, you think?
A. Yes, sir.
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·Q. But even if you had cleared him, could you have cleared
the other traffic approachingY:::=A. No, sir.
Q. In the other direction Y
A. No, sir.
Q. What light equipment does your bus have¥
A. I don't know. .
.
. Q. Just what lights are there on this bus that you were
. ·.
driving?
·
page 160 ~ A. Standard equipment. Marker lights, sign
lights, and two headlights, tail lights and stop
lights.
. Q. Were any of these burning, and if so-I mean at the
time of the collision-and if so, which· ones were burning Y
A. All of them were burning~ All the lights on the bus was
in good shape.
Q. Now, what could be seen from the fronU What lights
were burning on the front Y Just describe those to us. We
are riot up on busses as well as other folk.
- A. Well, there was a marker light on each side of the front.
At that time the law requfred them to be green. Three lights
on top, green. The sign lights, destination lights which were
behind the destination sign, and two. headlights.
Q. What are these destination lights you speak of! Do
they throw light forward, or-Y
A. Just so you can read the destination of the bus.
Q. Oh, yes, I see. And what was written behind that, on
your destination sign 7
A. Washington.
· Q. Washington. And all of these, did I understand -you to
say, were burning at the time f
A. All of the lights were burning·, yes, sir.
·Q. Yes.
A. I don't know whether there is a destination sign on that
bus. Some signs have been taken out, but the
page 161 ~ lights still burn.
Q. Were your heafllights of sufficient candle
power to show an object, a figure as big as a Dian, a distance
ahead of 200 feet f
A. Yes, sir. 30-32 candle power bulbs.
Q. Were there lights on Mr. Lesny.'s automobile?
A. Yes, sir.
Q. What did you notice of them T What lights were burnin:gY

A. Two headlights.

-,- ""'l
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Q. Do you know whether the tail light was burning or not Y
. .A. No, sir.
·

Mr. May: All right, gentlemen, you may examine.
Mr. Pickett: No questions.
Witness stood aside.

Mr.

May:

That is the defendant's case, Sir.

page 162} RE·BUTT.AL EVIDENCE FOR PLAINTIFF..
ALTON P. SHUMATE,
.
recalled to the witn~ss stand on rebuttal, testified further as
·
follows:
DIRECT EXAMINATION.
By Mr. Shockey:
_
Q. Officer Shum~te, you have testified today before in this·
case·; is that correcU
A. Yes, sir.
Q. Now, Mr. Shumate, I call your attention to the location
of buildings between Mrs. Lesny 's place in the direction of
Merrifield, and going now back in the direction of Lesny 's
place from Merrifield, on the. right-hand side, do you know
of any new brick quilding that has just recently been constructed there t
·
A. Going from Lesny 's toward Merrifield Y _
. Q. On the right-hand side going in the direction of Lesny's
'
from Merrifield.
A. On the right-hand side Y ·
Q. Yes, sir.
A. Yes, sir, there is a new brick house there.
Q. Do you know what distance that house is from Lesny's
entranceY
·
.A. 650 feet.
Q. Have you measured iU
A. I have.
page 163 } Q. And how did ·you measure it Y
A. With a tape measure.
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CROSS EXAMINATION.
By Mr. May:
Q. When did you make the measurement Y

A. Saturday.
·
Q. Who had yon make it Y
A. Sir?
Q. Who had you make it Y
.
A. Officer Knox and Scheid and ].\fr. Shockey.
Q. Were yon ma~ing that at the request of Mr. Shockey?
A. He was present when we made it, yes, sir.
Q. But you made it because he suggested that it be made,
didn't heY
A. He said he wanted it made, yes, sir.
Q. And you did that?
A. Absolutely.
Witness stood aside.
page 164 ~

WiLLIAM EDWIN SCHEID,
recalled to the witness stand on rebuttal, testified

as follows:

DIRECT EXAMINATION.

By Mr; Shockey:
Q. Mr; Scheid; you have testified before here today in this
matter?
·
A. Yes, sir.
Q. Now, I call your attention to buildings on the righthand side of the Lee Highway near the scene of this accident,
coming from the direction of Merrifield, going towards
Lesny's property, and ask you whether or not there is a new
brick house there that has been constructed in the past two

veats.

A. Yes, sir.
Q. I ask you whether or not you had an occasion to measure
the distance from that new house to Lesny's entrance.
A. I did.
Q. And what is that distance?
A. It is over 650 feet.
Q. How did you measure it?
A. Measured it with a tape, fifty-foot measuring tape.
Q. And when did you measure it?
A. Oh, just within the last four days.

w
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page 165 }
·

Q. .And at whose request did you ineastire it f
A . .A.t your request.
Q. Mr. Scheid, I ask you.whether or not that

is the only new brick house there at that location!
A. Yes, sir.
Witness stood aside.
page 166 }

HERBERT CLARK KNOX,

.

a witnP.ss introduced on behalf of tlie plaintiff in

rebuttal, being first duly sworn:, testified as follows:
DIRECT EX.A.:MIN.A.TION.
By Mr. Shockey:
Q. You have been sworn, have you, Officer Knox t
A. Yes; sir.
Q. State your full name.
A. Herbert Clark Knox.
Q. You have not testified before
this case here todayf
.A.. No, sir.
_
Q. I call your attention to this past Saturday and ask you
whether or not you had occa~ion to measure the distance
from a new brick house on the Lee Highway between Lesny 's
and Merrifield on the right-hand side coming from Merrifield
towards Lesny 's
A. Yes, sir.
Q. What was the distance?
A. 650 feet.
Q. And at whose instance did you measure that distance t
At whose request?
_
A. At your request.
..
Q. Yes, and how did you measure iU
A. With a tape measure~

in

Witness stood aside.
Mr. Pickett: That is all, Sir.
The Corirt: . Let me see you gentlemen in the
office a minute.
page 167 }

Note: At this point the Court and counsel retired to
bers.

cham-

1.1~:

·~upre>;ne Co.urt.of APveals of Vi:19ginia.

The Court: You . all have concluded testimony now, on
both sides, except for this view t
;M:r. Pickett :. Yes, sir.
Note: Here followed discussion of arrangements for viewin·g the s~ene of the accident. .
Mr. May: Have you the car, toot
Mr. Pickett: .Yes.
Mr. May: I object to looking at the car two years or a
year and a half after the accident.
Mr. Shockey: It is just like it wa.s, the motor, I mean.
·· The Court: You have got a picture of it right here. I do
not know· that views of personal property like that are given~
anyhow.
.
Mr. Pickett: We have done that frequently around here.
We would have brought the car up here except that it was
impossible to move.
Mr. May: I think there is some difference in the looks
of it even a month afterwards .. We got a picture of it one
day afterwards that does not look ·anything like
page- 168 ~ it when it was taken a month before.
· ··
· Mr. Pickett: Different view. Different view.
Mr. Shockey: It depends on the angle you take it from.
Mr. May: No, sir. The parts of an automobile settle .just
like in an earthquake or if· it has been through a flopd.
, The Court: I do not know whether it is of any moment one
. way or the other, for that matter, but I do not reckon we
want the jury to see-to take time to see something that we
have already got pictures of. I admitted your ·pictures and
a man has identified them.
Mr. Pickett: Does our picture show the condition of the
driver's seat? I don't think it does, and yours does not,
either.
The Court: I don't see any objection to it. Of course
Mr. Shockey says the car is just like it was originally.
Mr. Pickett: There has been natural depreciation, the depreciation coming from being exposed. It has been outdoors
all the time, .of course.
Mr. Shockey: That is all.
.
. The Court: As far as any change in the looks
page 169 ~ of the car which would be of any material value
·
in this particular case, I don't think it could have
been done without somebody using a sledge hammer. I
imagine what you want to do is show how things are pointed,
the direction in which they are pointed.
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Mr. Shockey: The cab particularly we are interested in.
The Court! It could not be very well done without somebody using ·a terrific amount of force. I do not see any objection in it.
Mr. Goddin: They have been moved about, Judge, every
which way. It certainly is not anywhere near where it was
at the time of the accident. The motor is in one place-been
broken upMr. Shockey: Right in front of the car.
Mr. Goddin: Yes, right in front of the car. Now, of course,
covered with snow.
The Court: The motor was out of the car?
Mr. Pickett: Yes, that was out that night. I think one
of your witnesses testified that nightThe Court: Objection sustained. I will take a view, and
they can_
Mr. Pickett: Let us note ah exception to the ruling of the
Court on that. And then, Judge, might I ask
page 170 ~ that the jury be allowed to look at this new ·brick
.
house just a little below there, that is, 650 feet?
The Court: ·wen. what they usually do is take the jury
down and let them look at the place from both ends.
Mr. Pickett: Of course they usually have counsel ther~
to point out things.
Mr. May: Do you give them notice, anything about what
they should do and what should be said?
The Court: We don't say anything, usually.
Mr. May: Yes. Well, that is wha~ this thing says, that
no evidence is taken.
The Court: I haven't seen the case, but what I do is I do
ordinarily· allow counsel to agree upon points that they want
the jury's attention called to, but as far as testimony is concerned or anybody making any statement before them-In
other words, somebody has got to show them that this is the
scene of the accident, and this is Mr. Lesny 's house, and that
this isMr. Shockey: The entrance of the brick house.
The Court : -the entrance to the house. Otherwise there
would not be any purpose in taking them down there. They
would not know when they got there if you didn't
page 171 ~ do that.
Mr. May: Might turn them loose in the general vicinity and let them look around.
·
.

""

*

*

*
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Mr. May: We would be agreeable to the idea of Your
Honor's dismissing· them at the scene, if that would be of
any convenience to anybody. You won't desire to see us until
tomorrow?
The Court: No, not until tomorrow morning. I see no
use in counsel going, do you?
Mr. Pickett: I don't see any, no, sir. Do you?
lVIr. Shockey. No, I can't see any.
Note: At this point the Court adjourned until the following morning, November 29, 1938, at 10:00 o'clock A. l\L
page 172}

Second Day.
November 29, 1938.

Mr. Pickett: If the Court please, before we get into these
instructions, I took it for granted yesterday but we have
not proved that M1·s. Lesny was Administratrix. I do not
assume my friends will raise any question.
Mr. May: Not a bit of it. We will just stipulate that now.
Before we pass to the instructions I reckon I had better
renew at the end of all of the evidence the motion to strike
the plaintiff's testimony on the same grounds tl1at were
assigned at the close of the plaintiff's case, and in addition
thereto that there is no evidence in this case to take it to the
jury upon the issue of last clear chance, particularly in that
there is no evidence of the superadded fact to put the defendant's driver on notice of the peril of the deceased in time
to have avoided the collision and the ensuing death of the
deceased. The next ground : As a matter of law the evidence
establishes that the defendant was acting in a sudden emergency and did nothing which a reasonably prupage 173 } dent-minded person might not have done under
the same or similar conditions.

*

•

•

•

•

Mr. May: Now it is a fact in this present case that Lesny
was struck before he finished. covering the entire highway and
getting off of it. He had certainly not gone
distance of
more than 15 or 20 feet at the most, and it was during that
time that the defendant's driver had to appreciate the situation and act in that.emergency. Now, this is true mathematica1ly, that in going· 20 feet or 30 feet, if he was traveling at a
rat{• of 15 miles an hour, that is, Mr. Lesny, he would have
gon~ 22 feet in one second. And I do desire to submit to you,

a
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1·espectfully of course, but as vigorously as counsel can_ as,_
sert it, and as briefly as h~ can, that to submit this case to
the jury on the issue of the last clear chance is in our judgment a submitting of it on an issue on which there is not the
slightest evidence to support an instruction submitting that
issue. I do not believe we have anything further to say with
reference to the motion.
The ·Court: The motion is denied.
Mr. May; We respectfully except.

page 174-}

INSTRUCTIONS.

'rlrn following instructions, granted or refused at the request of the plaintiff and the defendant, as hereinafter noted,
are all of the instructions that were granted or refused on
the trial of the case.

.A. GRANTED FOR THE PLAINTIFF.

Instruction No. 3\
Tl1e Court instructs the jury that ordinarily contributory
negligence on the part of a plaintiff will bar a recovery, but
this rule is subject to this modification, namely, that where
the plafotiff has been negligent in· exposing himself to peril
and although his negligence may have continued ·until the accident happened, he may, nevertheless, recover if the defendant after knowing of his danger and having reason to suppose that he may not save himself, could have avoided the
injury by the exercise of ordinary care and failed to do .so, for
the party who has a last clear opportunity of avoiding the
accident (notwithstanding the negligence of the plaintiff) is
considered solely responsible.

I nstriwtion No. 4.
The Court instructs the jury that if was the duty o:f the
driver of the bus to keep a lookout for other automobiles on the
highway at the time and place in question, and to
page 175 } have his bus under proper control, and to exercise
reasonable care in discovering and avoidinO' a collision with Karl Lesny's automobile. and the Court ~urthe:r
insi.ruets the jury that even though· they may believe from
the evidence that Karl Lesny was guilty of negligence and
althougl1 that negligence may in fact have contributed to his
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injury, yet, if they shall further believe that the driver of the
bus Imew of Karl Lesny's danger a:qd peril, or by the exercise of ordinary. care should have known of his danger and
peril in time to have avoided killing Karl Lesny, then it was
the_ duty of the driver to use ordinary care to avoid injury
to Karl Lesny, and if they shall further believe that the driver
of the bus failed to exercise his duty, then Karl Lesny's negligence will not excuse. the Virginia Stage Lines, Incorporated, and your verdict should be for the widow, Lena R.
Lesny.

Instruction No. ·5.
The Court instructs the jury that if they find for the plain.tiff, in assessing the damages they are not limited to the
actual loss of services of the deceased,. but they may assess
such sum as to them may seem fair and just,. looking to all the
circumstances .of the case, considering the loss of his care,
attention, companionship and affection, together .with such
sum as they may deem fair and just, by way of solace and
comfort to the plaintiff for the sorrow, suffering and mental
anguish occasioned by his death, not to exceed, however, the
swn of $10,000.00, the amount ~ued for.
page 176

r

lnstrnction No.

6.

The Court instructs the jury that in weighing the evidence
of each of the witnesses who has testified in this case, they
should consider the accuracy of his recollection, the reasonableness and consistency of each part of his evidence with the
residue thereof, and his interest in the result of this contro.versy, if he is shown by the evidence to have any interest
therein, and his demeanor while testifying·, and they have the
right to accept or reject the whole or any part thereof and to
· give credence to such testimony or reject the same as in your
opinion the same may be enti~led to.

lristniction. No. G 1.
The 0ourt instructs the jury that if you believe from the
evidence that th~ driver of the defendant's bus was acting in
an emergency at the time of the collision which was brought
about by no fault cm hiR part, he was then required to exercise
- onl'r that d~}15ree of care a reasonably prudent-minded person
might have exercised nnder the same or similar circumstances.
UnlesA it iR shown that he bas acted in some manner or taken
such a course whfoh a reasonably prudent-minded man might
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not have taken under the circumstances, you should find in
favor of the defendant. It is not negligence under such circumstances to fail to choose the wisest of · several courses
of action which might have been selected. But the presence
of sudden peril will not excuse all errors of judgment a.nd all
omissions. to act; such diligence must be exercised as the cir- .
cums.tances permit, the standard of care being that of a person of ordinary prudence, when confronted with the same
situation.
pf.!ge 177

~

B. GRANTED FOR-THE DEFENDANT.
I11slrit0tion No. A 1.

The Court instructs the jury tllat the burden of proof in
this case is upon the plaintiff to establish by a preponderance
of the evidence that the defendant was guilty of negligence
· which constituted the sole proximate cause of the collision.
A verdict should not be based upon speculation, surmise, conjecture or sympathy, but should rest entirely upon the evidence in the case and the instructions of the Court. If upon
the evidence as a whole you are undecided whether the plaintiff has established by a preponderance of the evidence that
the defendant was guilty of negligence which constituted the
sole proximate cause of the collision, your verdict should be
in favor of the defendant unless you believe it had a last clear
chance to avoid tbe accident and failed to do so.

Instruction No. B

1.

The Court instructs the jury that the law required Karl
Lesny to exercise a reasonable lookout for his own safety. If
from the evidence you do not believe he maintained the required lookout, and such failure either proximately caused
or efficiently contributed to cause the collision, you should
find in favor of tlle defendant, unless you believe it had a
last clear chance to nvoid the accident and failed to do so.
page 178 ~

lnstruotir:in No. C

1.

The Court instructs the jury that at the time and place of
the collision in question the following State statutes were in
full force and effect :
Irrespective of the maximum speeds herein provided, any
person who drives a vehicle upon a 11ig·hway recklessly, or at
a speed or in a manner so as to endanger or be likely to en-
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danger life, limb or property of· any person shall be guilty of
reckless driving.
·
And the Court instructs the jury that if you believe from
the evidence that ~arl Lesny violated either of the statute
set out, and such violation either proximately caused or efficiently contributed to cause the collision, you should find
in favor of the defendant, unless you believe it had a last
clear chance to avoid the accident and failed to do so.

Instruction No.·n

1.

The Court instructs the jury that at the time and place of
the collision in question the following State· statute was in
full force and. effect :
Every driver who intends to start, stop, or turn, or partly
turn from a direct line, shall first see that such movement can
be made in safety and whenever the operation or any other
.
vehicle may be affected by such movement sh~ll
page 179 ~ give a signal as required in this section, plainly
visible to the driver of such other vehicle of his
intention to make such movement.
Whenever the signal is given by means of the hand and arm,
the driver shall indicate his intention to start, stop, or turn,
or partly turn, by extending the hand and arm from beyond
the left side of the vehicle, in the manner following:
For left turn. or to pull to the left, the arm shall be extended in a horizontal position straig·ht from and level with
the shoulder.
And the Court tells the jury that if you believe from the
evidence that Karl Lesny violated the statute set out, and
that such violation proximately caused or efficiently contributed to cause the collision, you should find in favor of the
defendant, unless you believe it had a last clear chance to
avoid the accident and failed to do so.

Instruction No. E 1.
The Court instructs the jury that the law does not attempt
to/ apportion negligence; that is to say, to determine the degree of negligence that both drivers may have been guilty of
and award a finding in favor of the one guilty of the lesser
degree of negligence. In such an instance the law does not
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permit a recovery by the one guilty of the lesser degree
negligence if it efficiently contributed to cause the
page 180 } collision. If you believe the collision in question
an instance of this kind, you should find in favor
of the defendant, unless you believe it had a last clear chance
to avoid the accident and failed to do so."

C. REFUSED FOR THE' PLAINTIFF .. •

Instruction No.

1.

The Court instructs the jury that the fact that one person
is guilty of negligence does not relieve another person of the
duty of avoiding injuring the .first person, if such injury can
be avoided by the exercise of ordinary care.

Instruction No.

2.

The Court instructs the jury that it was the duty of the
defendant's bus driver to keep a lookout for other vehicles
upon the highway, to keep his bus under proper control and
to operate the same in a careful and prudent manner, having
regard to the condition of· the highway and traffic thereon..

In.str11iction No.

7.

The Court instructs the jury that if one is placed by the
negligence of another in such. a position that he is compelled
to choose instantly in the face of grave and apparent peril between two hazards and he makes such a choice as
page 181 } a person- of ordinary prudence, placed in· such
position might make, the fact that if he had chosen
the other hazard, he would have escaped injury, is o:f no importance. But the presence of sudden peril will not excuse
all errors of judgment and all omissions to act; such diligence
must be exercised as the circumstances permit, the standard
of care· being that of a person of ordinary prudence, when
confronted with thP. same situation. Therefore, if. the jury
should believe from the evidence in this case that the driver
of the defendant's bus was confronted with a sudden emergency not created by his own ~egligence, it still was the duty
of the bus driver to do what a man of ordinary prudence
would have done under like circumstances to have avoided the
collision.
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D. RE.FUSED FOR THE DEFENDANT.
Instnwtion No. A.

--.

The Court instructs the jury that the burden of proof in
this case is upon the plaintiff to establish by a preponderance
of the evidence that the defendant was guilty of negligence
which constituted the sole proximate cause of the collision.
A verdict should not be based upon speculation, surmise, conjecture or sympathy, but should rest entirely upon the evidence in the case and the instructions of the Court. If upon
the evidence as a whole you are undecided whether the plaintiff has established by a preponderance of the evidence that
the defendant was guilty of negligence- which conpage 182 ~ stituted the sole proximate cause of the collision,
your verdict should be in favor of the defendant.

Instnection No. B.
The Court instructs the jury that the law required Karl
Lesny to_ exercise a reasonable lookout for his own safety. If
from the evidence .YOU do not believe he maintained the required lookout, and such failure either proximately caused
or efficiently contributed to · cause the collision, you should
find in favor of the defendant.

bistr·u.ction No. C.
The Court instructs the jury that at the time and place of
the collision in question the following State statutes were in
full force and effect:
Irrespective of the maximum speeds herein provided, any
person who drives a vehicle upon a highway recklessly, or at
a speed or in a manner so as to endanger or be likely to endanger life, limb or property of any person shall be g1.1ilty of
reckless driving.
.
No person shall drive any vehicle upon a highway in this
State at such speed as unnecessarily to block, hinder or retard the orderly and safe use of the highway or so as to cause
congestion on the highway.
page 183 ~

And the Court instructs the jury that if you believe from the evidence that Karl Lesnv violated
ei.the1· of the statutes set out, an~ such violation either proxi-
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mately caused or efficiently contributed to cause the collision,
you should fi.nd in favor of the defendant.

bistruction No. D.
The Court instructs the jury that at the time and place of
the collision in question the following State statute was in
full force and effect:
Every driver who intends to start, stop, or turn, or partly
turn from a direct line, shall :first see that such movement
can be made in safety and whenever the operation of any other
vehicle may be affected by such movement shall give a signal
as required in this section, plainly visible to the driver of
such other vehicles of his intention to make such movement..
Whenever the signal is given by means of the hand and arm,
the driver shall indicate his intention to start, stop, or turn, ·
or partly turn, by extending the hand and arm from and beyond the left side of the vehicle, in the manner following:
For left turn, or to pull to the left, the arm sha11 be extended in a horizontal position straight from and level with
the shoulder.
And the Court tells the jury that if you believe from the
evidence that Karl Le~ny violated the statute set
page 184 ~ out, and that such violation proximately caused
or efficiently contributed to cause the collision,
you should find in favor of the defendant.
In..';truction No. E.

The Court instructs the jury that the law does not attempt
to apportion negligence; that is to say, to determine the deg-ree of negligence that both drivers may have been guilty of
and award a finding in favor of the one guilty or the lesser
degree of negligence. In such an instance the law does not
permit a recovery by the one guilty of the lesser degree of
neg·ligence if it efficiently contributed to cause the collision.
If you believe the collision in question an instance of this
kind, you should find in favor of the defendant.

I nstruation No. F.
The Court instructs the jury that if you believe.Karl Lesny
was guilty of neg·lig·ence and such negligence efficiently con-
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.tributed to cause the collision, you should find in favor. of the
defendant.
Instruction No. F'

.1.

The Court instructs the jury that if you believe Karl Lesny
was guilty of negligence and such negligence efficiently contributed to cause the collision, you should find in
page 185 ~ favor of the defendant, t;tnless you believe it had
a last clear chance to avoid the accident and
failed to do so.

Instruction No. G.
The Court instructs the jury that if you believe from the
evidence that the driver of the defendant's bus was acting
in an emergency at the time of the collision which was
brought about by no fault on his part, he was then required
to exercise only that degree of care a reasonably prudentminded person might have exercised under the same or
similar circumstances. Un]P.ss it is shown that he has acted
in. some manner or taken such a course which a reasonably
prudent-minded man mip;ht not have taken under the circumstances, you should find in favor of the defendant. It is
not negligence under such circumstances to fail to choose
the wisest of several courses of action which might have been
selected.

OBJECTIONS TO INSTRUCTIONS.
:Mr. May: Judge, I may say that I have prepa;ed two sets of i_nstructions, the only difference
bemg as to that issue of the last clear chance.The ones you are reading now do not have the change made.
·I have another set. I understand that these will be overruled,
necessarily so.
The Court: A.11 right.
Mr. May: As to the plaintiff's instructions: We object
to instructions numbered 1, 2, 3, 4, 5, 6, and I take it this last
une is 7, separately, on the same five grounds as stated in
making the motion to strike the plaintiff's· evidence at the
end of the entire evidence, and in addition thereto the following objections to ~he instructions:
page 186

~

We object to No. 1 for the reason that it is a portion of
the last clear chance instruction that is more fully set out
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in Instruction No. 4, and for that reason -giving u11due emphasis to one feature of the case.
· As to Instruction No. 2, we submit that there_i~po evidence
of a failure to keep a lookout or keep the bus under proper
control or to operate the same in a careful and prudent man'."
ner, having regard to the conditions of the highway and traffic
thereon, and in addition thereto it merely sets out the dutieswithout stating the legal effect of the violation of those duties,
and if in fact there has been a- violation the takpage 187 } ing into consideration of contributory- negligence
on the part of the deceased~
Instruction No. 3: Instruction No. 3., Sir, is inconsistent
with the idea of fault in .saving the plaintiff after .his peril
could have been seen by adding '' notwithstanding the· negligence of the plaintiff is conf!,ideied solely responsible", because that would then be negligence of 'the defendnut in failing to observe the peril and to. save the deceased. Because
then the negligence of the plaintiff would not be considered
solely responsible, but there would be the negligence of the
defendant in failing· to realize the peril of the deceased and
avoid the collision.
Mr. Pickett: I would like to insert the word ''and" after
the word ''sole'' at the end of the fourth line from the bot.;
tom. ''and the party who has a last clear->'
Mr. May: We make the same objections after the insertion as hefore.
Mr. Pickett: I didn't intend that to meet your objections
at all. Just a grammatical change.
Mr. May: In addition thereto, that is an instruction on
the last clear chance, already covered by Instruction No. 1
aud later covered by Instruction No. 4.
The Court: Now this objection you have got
page 188 } to No. 3 is the language that you first stated, I
mean is directed at this last phrase or clause : '' is
considered solely responsible'' Y
Mr. May:" * * * is considered solely responsible," yes, sir,
that is the chief objection as to that.
The Court: While we are passing on that, Mr. Pickett, it
!=;P.ems to me that is correct. I do not see why you need that
~iliero.
·
Mr. Pickett: If Your Honor please, that is just a statement
of the general principle that the· doctrine of the last clear
cl1ance in effect is a kind or prior or subsequent negligence.
The Court: But you say that without using that clause.
You say: '' if the defendant after knowing of his ·danger and
having reason to believe that he cannot save himself could
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have avoided the injury by the exercise of ordinary care and
failed to do so.'' I do not see what you want with ''and''
in there for either. If so and so-the party who has the
last clear opportunity of avoiding the accident-''he may recover if the party w:ho has the last clear opportunity of avoiding the accident-if. ·the defendant failed to do so.
Mr.--:Pickett: I might say I took that statement
page 189 ~ from ·the text in Michie 's Digest, suppol'ted by a
whole multitude of decisions. That is the text
writer's statement of the rule. And I don't know whether that
should be a period after ''sole'' and a new sentence beginning
with "the".
The Court: I see. I don't know whether Mr. MaY had the
same 'trouble in interpreting that thing or not. But you see
what I have done: put a parenthesis around the.,' notwithstanding the negligence of the plaintiff'', and it reads this
way: '' The party who has a last clear opportunity of avoiding the accident is considered solely· responsible ( notwithstanding the negligence of the plaintiff)." I didn't read it
that way at all. Did you f
·
Mr. May: No. I don't think anyone could fairly read it
with that interpretation.
The Court: That is what you meant¥ That is the reason
·I didn't understand it.
Mr. Pickett: That is exactly what is meant.
The Court: It seems to me it should be "for" instead of
"and".
Mr. Pickett: I think Your Honor is right. I think the
word ''for'' is better.
page 190 ~ Mr. May: I make the same objections with the
word ''for'' inserted in the instruction.
The Court: Now you object to that on the ground that
it is covered in what?
Mr. May: No. 1 and 4.
The Court: Now let us go back to thi_s. I am not passing
on the instructions yet. I am just getting it in right form
so I can understand it. The use of the parenthesis. it seems
to me, is what ought to be done instead of these commas here,
so as to make it clear that it is parenthetical.
·Mr. Pickett: That is entirely agreeable, Sir:
The Court: I am not certain about my punctuati<m. Now
when you put these pa renthese·s in here, now both these commas come out, don't they?
Mr. Pickett: I would think so.
Mr. May: Yes, sir.
The Court: I am just as ignorant about punctuation now
as I was when I went to school.
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Mr. May: The only consolation I have is I believe everybody uses a different one, and one cannot tell
J>age 191 } when the other is in error.
The Court: No. 4. Did you read this 1 ( Reads
Instruction No. 4.)
Mr. :May: I don't see anything wrong with that thing as
an abstract proposition of law except for that word "proper"
in the fourth line. Should be "reasonable control".
The Court: Well, here is what is wrong with it. I was sure
there was something· wrong with it. Well, I think the amendment here would be after the word "duty" in the fourth from
the last line, " * * * and such failure-''
Mr. Pickett: It was his duty to do all in his power to
avoid killing llim.
Mr. May: If he could have done it by exercising reasonable care.
Mr. Picket.t: vVell, that presupposes it.
The Court: Here is what you are telling the jury, which
sounds kind of silly: If they believe that he knew of Karl
Lesny 's peril it was his duty to do so.
Mr. Pickett : That is true.
The Court: If he saw him, who cares whether·
·
page 192 } it was his duty to see him or not 1
Mr. May: In time to have saved killing him, it
was his duty to.
Mr. Pickett: He didn't save him, he killed him.
The Court: After the word ''Lesny", sixth line from the
bottom. Well, it would come in after the word "duty". It
seems to me there ought to be the word ''then'' in there,
though.
Mr. Pickett: Yes, sir.
Mr. Shockey: It was then his dutyMr. Pickett: Then it was.
Mr. Shockey: Then it was.
The Court: Use ordinary care. After the word "Lesny",
sixth line from the bottom, strike out '' it was his duty to do
so''. '' * * * the·n it was the duty of the driver to use orrlinary care to avoid injury to Lesny. And if they :,;hall further believe that the driver of the bus failed to exercise
his duty, then Karl Lesny's negligence would not excuse the
Virginia Stage Lines, and your verdict should be for the
widow.''
l\Ir. Pickett: I think that has improved it,
page 193 } Your. Honor.
The Court: " * ,JI, * then it was the duty of the
driver to use ordinary care to avoid injury to Lesny. '' Have
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]:used the right· degree of care, ordinary care Y That is right,
isn !t iU
Mr. Pickett: Let's see. It was the duty of the driver to
exercise that degree of care which a person, one who had
prudence, would have exercised under the circumstances.
'l,he Court: You have just used a lot more words to express. the same thing.
Mr. Pickett: Ordh1ary care to avoid injuring Lesny?
The Court: I said: '' avoid injury to Lesny.''
Mr. Pickett: AU right, ''avoid injury to Lesny". I will
have to have one of my girls write that up with the corree_.
tion.
The Court: Any further objection to that except that.it is
covered by 1 and 4 Y ·
Mr. May: That is all.
Mr. Shockey: That is 4, Judge.
The Court: I mean 1 and 3, particularly.
page 194 ~ Mr. May: Yes.
The Court: 5.
Mr. May: No further objections to 5 and 6.
The Court: 7.
Mr. May: 7 does not correctly state the law, in our view
of it, as to the acting in sudden emergency. We have offered an instruction, I think the last one of ours, which correctly states the law of sudden emergency.
Mr. Pickett: This instruction was taken from this case
that I have noted there.
The Court: I do not get the distinction, Mr. May. It
seems to me they are similar.
Mr. May: They are similar, but the more recent cases
have said that the word "might" should be used instead of
''would". He is not liable in ·acting in sudden emergency
if he exercises that degree of foresight that a reasonably prudent-minded man might have exercised under the same or
similar circumstances.
The Court : We had this very argument here once before.
Mr. May: Yes, I was in the case, and you
page 195 ~ changed it to meet our objections.
·
The Court: I was just wondering what case
that was.
Mr. May: It was set out at length, I think, in that case
of Hansford·v. Jones, or Jones v. Hansford.
The Court: I think there is something to that. The use
of the word "would" here indicates that the jury should decide which one of any number of courses would have been
taken by a man of ordinary prudence, and if he did not take
that one course, he is guilty-
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Mr. Pickett : Yes, that is .the test.
·
The Court: -whereas a man of ordinary prudence ~ght
have taken several different courses, any one_ of which would
excuse him.
Mr. Pickett: Judge, in this case of McGowan v. Ta,yman,
in 144 Virginia, the defendant argued there that the test
was the best judgment of the defendant under the circumstances and not what an ordinarily·prudent person would have
clone under those circumstances.
_
The Court : He is not arguing that. He is not arguing
the best judgment of any prudent person. He is arguing
such judgment as a prudent person might have exercised under the circumstances, which might have been any
page 196 ~ one of a number of courses. This man might
have driven into the ba.nk. He might have swung
to the right a little bit,_as he did. He might have swung t9
the left. And of course he took one of those three courses.
Mr. Pickett: Well, this is still the same question. It is
what an ordinarily prudent person would have done under
the circumstances. There is no variation of the· rule.
The Court: W~ll, the only difference is this, that you are
going to measure it in two different ways. The way your in~truction reads is this. You are going to say what would a
prudent person have done here? You come to the conclusion
he would have done so. Did this man do that Y No. He wants
you to do this. This man did so and so. Might a prudent
person have done thaU
Mr. Pickett: Well, Mr. May could argue that an 0rdinarily
_ prudent person would have done something else. It is 'just a
question for the jury to decide, what an ordinarily prudent
person would have done.
The Court: Doesn't that limit it to one actf
Mr. Pickett: It is bound to be one act.
The Court : One course?
page 197 ~ Mr. Pickett: No, because it presupposesThe Court: In other words, is not the burden
on you to show, .. instead of the burden being on him to show
that a prudent person would have done what he did 7 The
h11rden is on you. You have got to turn this thing around.
The burden of proof is on you, and you have got to . show
tl1at he did something a prudent person would not have done.
Mr. Pickett: That is true. That is what this instruction
says, what a prudent person would have done. That leaves
it to the jury to determine what a prudent person would have
done if confronted with this situation and with the condition
of several courses of action ope:p. to him. You don't go back
and say that this should have been done in retroactive aspect.,
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You have got the situation in front of you. Now what would
an ordinarily prudent person haye done under those circumstances, having these several choices to make!
·
The Court: Well, that is the very objection to the thing.
In other words, instead of putting yourself in this man's
shoes and asking yourself whether what he did is negligence,
you sit here in the cool of this of:fice-I am using the word
''cool'' advisedly-and look down at the circumstances and
say what should he have done.
·
page 198 ~ Mr. Pickett: That is not permissible, to do
that.
Mr. May: In other wordsMr. Pickett: The Court of Appeals places this language
in italics in quoting from Ruling· Case Law, as f oJlows : Of
course the presence of sudden peril will not excuse all errors
of judgment or omissions to act. Such dilig·ence must be
exercised as the circumstances permit. -Italics. The standard
of care being that of a person of ordinary prudence when
confronted-italic end there-when confronted with the same
situation. There is no rule of law which prescribes any particular act to be done or omitted by a person who .finds llimself in a place of danger. In the variety of circumstance~
which constantly arise it is impossible to announce such a
rule. The only requirement of the law is-now italics begili
a.~ain-that the conduct of the person involved shall be conA1stent ~vith what a man of ordinary prudence would dowould do-under like circumstances. End of italics. And
whether the plaintiff exercised such care is for the jury's
rlHtermina tion.
Mr. May: We haye a case on it. I know the name of it
and about where it is. It is Hansford against Jones, I think
is the name of it. We had the case down when vou made tllP
instruction. I know of a case that that is in, one
page 199 ~ or two cases here that that instruction has bee11
used in, because I had you in that.
Mr. Pickett: I notice in the very next paragl"aph the Court
quotes from 27 A. L. R.. A well settled rule * • ~ an automobile driver who by the ncgli~ence of another, not by his ow11
negligence, is suddenly confronted by· an emergency, and i~
able to act under. the circumstances to avoid collision or injury, is not guilty of negligence if he makes such a choice a~
a person of ordinary prudence placed in such a situation mig·ht
make, even though he did not make the wisest choice. They
rlon 't italicize that language at all.
Mr. l\fav: I know. but the case that reallv involved the
point italicizes it. That is what we had that was-
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. The Court: .Mr. May, what cases have you outside there?
You tried that case where the gasoline went off.Mr. May: Was there sudden emergency in that casef
The Court: Another case-Charlie, you were in that case.
No, Keith was in that other case. What was the name of
thaU Let me see. Keith was here. He can remember.
Mr. Pickett: I don't want any error in the record. If
there is a late case I would like to see it.
page 200 ~ The Court: I remember having this.
Mr. Pickett:
''l\fig·ht'' seems to be such a
speculative word. ''Might'' in the exercise of due care. What
a man of ordinary care and prudence, in the exercise of ordinary care, might have done under like circumstances.
The Court: Well, the v.ice of the thing, it indicates that
he was under a duty, under only the duty, one particular
one. But he wasn't under a duty to do anything, an act. He
wasn't under a duty to do anything except to exercise car~.
Mr. Pickett: Yes, still a question of exercising care.
The Court: Which is really not an pct at all, not such
an act as we recognize to be an act. The present-day psychologists do tell us, I believe, that a certain kind qf electricity is generated when the brain works, but nobody has
ever been able to see it except them.
Mr. Pickett: I don't like the word "might".
Mr. May: I don't think that thing was pinned down or
came up precisely until the Hansford case.
Mr. Pickett: I don't. want to insist upon it if it has been
·
decided the other way.
·page 201 ~- 1\fr. Shockey: Are you sure it has been decided
the other way in the Hansford case 1
l\fr. May: I am as sure of itThe Court: I remember it very welL Apparently this instruction here-We will go on .and look at these others.
Mr. Pickett: This is No. 4 as amended, Sir.
The Court: .Now, I have the first one of yours here, Mr.
·May, which I will call A. Any objection to thaH
Mr. Pickett: Judg·c, that of course is correct in the ordinary case where it is a question of primary neg·lig·ence and
contributory negligence, but here the only issue in the case is
the last clear chance.
}fr. Shockey: That is ,vhat we agreed on.
Mr. Pickett: Of course when you come down to the final
analysis, it really is the subsequent negligence of the defendant occurring after the negligence of the plaintiff wliich
~trictly speaking is the sole cause of the accident. It doeR
not deal witl1 the last clear cha.nee at all, which is the only
issue in the case.
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.Mr. Shockey : Did you say you· had another set of instructions on the last clear chance 1
pag·e 202 ~ The Court: You mean you have some more
than you have got here?
Mr. May: These are the ones which do not take in con.sideration the last clear .chance. I desire to request them as
drawn.
The Court: Well, ·I mean, I haven't got the ones that you
are going to offer that do take that in Y
Mr. May: Please do not misunderstand me. I am not
hiding them. If you want them now I will be glad for you
to have them, but I think if you have two of them at the same
time it is going to complicate it.
The Court: All right. A is refused. These instructions
a.re right, according to my view of them, butMr. Pickett: Based on a partial view of the evidence, this
one is.
The Court: The same thing. Proximately caused or efficiently contributed. Being in the last clear chance they
don'tMr. Pickett: That is true.
· The Court : B is refused. C is refused. D is ref used. E,
apportioning· negligence. That is refused too. F
page 203 ~ seems .to be a duplicate of E, practically.
l\fr. May: Now I may say, E, we submit specifically that E is not concerned at all -with the question of
the last clear chance, and that E should be given under the
ruling of the Court as to the giving of the instructions with
reference to the last clear chance.
Mr. Pickett: That is apportionment of negligence?
Mr. May: That is right.
The Court: Well, I will put a question mark after that.
Let us see what else you have got.
Mr. Pickett: F refused 7
The Court: Yes.
Mr. Pickett: And G is held up temporarily?
Mr. May·: E is held up temporarily .
. The Court: And G too.
Mr. May: Counsel for the defendant stated to the Court
· that he had prepared and offered Instruction A to F in. clusivelv without reference to the doctrine of the last clear
chance, .. because in their view of the case there was no evidence as to the existence of such a· chance. The
page- 204 ~· Court refused to give· any of the said instructions~
and to the several actions of the Court in this re~a.rd the defendant severally excepted. ·
. ·
· Thereupon, without waiving· the exceptions as to the fail-
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ure to giv:e instructions A to F inclusive, and specifically reserving the point as to them, the defendant offered Inst~uctions A-1 to F-1, inclusive, which do take into consideration
the last clear chance, the said defendant asking for these instructions because it believes it should ask for instructions
as favorabl~ to its case as the Court would give, after reserving the point upon the Court's failure to give inore favorable
instructions to its case.
·
.';
·

"-

\.

Well, now, here are the same instructions as the ones I
gave you with the addition of the last clear chance as I understand it, so I now desire to present those.
The Court: Have you got this Gin there? Is there any
objection to GT That is the one with the suddep. emergenoy.
Mr. May: G is not in here, because we did notMr. Pickett: We object to G, if the Court gives 7 with
the word "would" changed to "might" in the next to the
last line.
page 205 } The Court: 7 is refused. I don't see how you
can make it come out right. With this last' ~lause
here it indicates that he must do something. It indicates a
necessity for positive action on his pad, which, according to
the case just read, is not a duty. All it requires hini to doall he is required to do, is not to do something that a prudent
man would not have done.
·
Mr. Pickett: All right, sir. We except to the ruling of
the Court as to that and ask the Court to amend Instruction
No. G by adding this sentence : '' • 1: • but the presence of
sudden peril will not excuse all errors of judgment and all
omissions to act; such diligence must be exercised as the
circumstances permit, the standard of care being that of a
person of ordinary prudence, when confronted with the same
situation." That. is this sentence right here, sir~
The Court: Any objection 'to that amendment?
Mr. May: Yes, sir. Your Honor, we submit that our instruction is full and complete on its face, and if Mr. Pickett
wants to ask for one from his viewpoint he should ask for it
and not tack it on to ours.
M1·. Pickett: I submit yours is not complete. The amend-:ment is necessary to clarify and fully instruct the
page 206 } :iury in one instruction and not confuse them by
color-blind instructions and perhaps have instruc·
tions contradictory.
The Court: Instruction G is refused and Instruction G;.;1
g:iven by the Court. You write it up.
Mr. May: Can't we put all of our exceptions at the end
instead of excepting every time?

134

Supreme Court of Appeals of Virginia.

The Court: Yes, that is all right. Any objection to A-1 f
Mr. Pickett : Let me think a little bit. I don't object to
the idea, but the phraseologyMr. May: Your Honor, it has got to be hornbook now.

• • •

Mr.· Pickett : '' •- * in which event you should find a verdict in favor of the plaintiff." You have asked for a verdict
for. the defendant in the first part of it.
Mr. May: I submit it is complete ..
Mr. Pickett: .No, it leaves that right up in the air. The
most important part of the instruction is omitted.
The Court: You have got instructions which indicate they
should take all these instructions together. These
page 207 ~ in here, they are your instructions. Out there,
they are my instructions.
Mr. Pickett: That is rig·ht, sir.
The Court: The objection is overruled. .A-1 is granted.
Mr. Pickett: We save the point. And it is understood we
interpose the same objection to all of them and reserve out
exception.
Mr. May: B-1 is just like B except it has got that same
clause. I am objecting to all of them on the same grounds.
The Court: AU right. Now, C-1.
Mr. Pickett: I don't know exactly what the application
of this second statute is to the evidence in this case. No
questions of driving a vehicle upon a highway in this State
at such speed as unnecessarily to block, hinder or retard the
orderly and safe use of the highway or so as to ca use congestion on the hig·hway. I admit that is the law, butMr. May: We submit that is exactly what was done by
Mr. Lesny on the evidence iu the case.
.
The Court: I don't quite get that myself. If
page 208 ~ he was driving ·on a highway in a manner as to
unnecessarily block, hinder or retard the orderly
and safe use of the highway, at a speed that would constitufo
a blocking, why was such a speed-in other words, you charge
him with being too slow in getting across the highway?
Mr. May: Your Honor, I could not very well _separate
the parts of the statute. They are all put in there into 011e
paragraph as to speed and the mannerThe Court: No, that is not the way you have got them set
up here. (Note: Reads second paragraph.)
Mr. May: '' * * * or so as to cause congestion on the
hiµ;hway. ''
The Court: ,vcll, that refers back to speed too, doesn't
. it?
$
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Mr. May: Well, I have no objection to striking out the
second paragraph. Just a minute, Judge. Somebody said
he crossed that highway at 35 or 40 miles an hour.
Mr. Shockey: Your man said that.
Mr. May: Your man crossed it. I think there is evidence
of his neg·ligence in speed. I had overlooked that.
l\fr. Pickett: This speed relates to driving so
· ·
page 209 ~ slowThe Court: No, it says '' at such spt1ed as· unnecessarily to block, hinder or retard the orderly and safe
use of the hig·hway'' at a speed which would cause congestion
of the highway.
Mr. Shockey: That would naturally infer his driving
slowly.
Mr. May: I think that is repetition· of the first one anyhow, so let's take that out.
The Court: Any other objections?
Mr. Pickett: That word ''statute" in the last para.graphThe Court: Any objection to that one¥
Mr. Pickett: I am making objection to all of them, sir, and
saving the point.
The Court: All right. D-1.
Mr. Pickett: w·e have the same objections, sir. ·
The Court: E-1. · Same objection, I suppose?
Mr. Pickett: Yes, sir, and in addition, in so fa1· as this
instmction is concerned, we contend there can be no question
of apportionment of damages.
page 210 ~ The Court: No apportionment of damages?
Mr. Pickett: I mean apportionment of negligence, be.cause we rely entirely upon the last clear chance
doctrine.
The Court: That is the very thing he is trying to make
clear in that instruction, isn't it, that it cannot be based
upon a difference in deg·ree of negligence, but must be based
upon the last clear chance? He doesn't want them to fall
into that error. He is cautioning them against that.
Mr. Pickett: Vm·y religiously.
The Court: Granted. F-1 is refused. I think that is
1·epetition of what you ha.ve g·qt in E.
Mr. May: E has to do with apportionment of negligence,
and It., ha8 to do with contributory neg·ligence only. "\Ve submit that there is ~ difference between contributory negligence
and the apportionment of neg·ligence.
l\fr. Pickett: It has to be contributory neg·ligence to raise
the question of apportionment of negligence. It presupposes
that. Isn't that also covered in the-Y

136

Supreme Court of Appeals of Virginia.

The Court: (After reading· Instruction F-1.) F-1 is refused. G-1 is the same as GT
pnge 211 ~ Mr. May: Identically.
The Court: You doh 't want to offer it, then,
do you Y I have already granted G.
Mr. May: No, you refused G and gaye G-1 asked for by
you.. I reckon you had better call that G-2.
The Court: G,..2., thrown out 7
.
Mr. May: Let's throw this away. We have already asked
for that. That will make it easier.
The Court: Mr. Pickett, it strikes me that Mr. May's objections to 1 and 2 are sound in that they are covered by
subsequent instructions. They are just abstract propositions
of law which you have got and stated again in 4.
M-r. Pickett: You are dealing now with which f 1 and 2 f
The Court: 1 and 2.
·Mr. Pickett: All right, sir.
The Court : They are refused. 1 and 2 are refused. 3 is
granted. 4 is granted.
Mr. Pickett: As amended?
page 212 ~ The Court: As amended, yes. You amended
that without objection.
.
Mr. Pickett: That is right, no objection.
The Court: 5 is granted. 6 is g-rante'd. 7 is refosed. A,
B, C, D, E, F and F-1 are- refused. A-1, B-1, C-1, D-1, E-1,
are granted. You have got that instruction G-1 being- written
up?-

Mr. May: G-1 is granted at the instance of the Court.
Mr. Pickett: No, the Court granted your instruction. I
then asked for an amendment, which the Court allowed. Ref used the instruction as offered by you and gTanted the instruction as amended and offered .by me.
Mr. May: All right.
The Court: G-1 is granted.
Mr. May: Then you amended Instruction G-1-" the
standard of care being that of a person of ordinary prudence''.
.· The Court: Under the same circumstances.
Mr. May: "When confronted with the same situation."
That comes back to "would". The inference is
page 213 ~ that it. comes back to the word "would" rather
, than the word "might".
•
.
The Court: No, I don't think so, when you take into consideration the burden of proof is on him, and he ha.s got to
show, in order to recover in this case, that your man did
something that a person of ordinary prudence would not
l1ave done.
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Mr. Pickett: You have already told them in the first part
of the instruction as drafted by you just what a reasonably
prudent-minded person might have exercised in the same
circumstances.
Mr. May: I agree they are told correctly there, ·but the
inference is where they add this, '' the standard of care being
that of a person of ordinary prudence".
Mr. Pickett: That is what you state in the first part.
Mr. May: No. It is the care that a person of ordinary
prudence might exercise under the same circumstances, and
you left that entirely open.
Mr. Pickett : vV ell, you haye certainly g;ot to judge him
by the standard of a man of ordinary prudence. That is the
law of negligence as I know it.
Mr. May: This instruction of yours is taken
page 214 ~ out of one that is obviously in a case that has
been obviously overruled by this Hansford case.
The Court: I think you all are talking about two different things. I don't think there is any inconsistency in
it. '' • • • unless it is shown that he has acted in the same
manner or taken such a course which a reasonably prudent:.
minded man might not have taken,'' he cannot lose. On the
other hand, he is required to act as a prudent person would
do. That is his duty. You are talking about here now the
thing that he actually did. This is his duty. This down here
is his duty. This is the act. In order for you to say that
this act is a violation of ·this duty it must appear that it
waR something that a prudent person would not have done.
Mr .. May: Well, now, I set out in the first part of the in..;
struction. what the standard of care is. He must not do anything that a reasonably prudent-minded man might not do
in the same circumstances. Well, now, this last sentence,
especially from the semicolon on, gives what we contend to
be a different standard of care, the standard of care being
that of a person of ordinary prudence, and that is not the
standard of care that he must exercise. .
Mr. Shockey: The two are the same thing.
page 215} Mr. May: He has ''only that degree of care
a reasonably prudent-minded person would have
exercised under the circumstances, and he says, the standard
of care being-that should be "might" up there. It was
originally "might". You haven't got "might'' here. Here is
where "might'' comes in. "Might have exercised."
Mr. Pickett: "Might have exercised.''
Mr. May: Well, now, don't you see here that that standard
of care is different from this one, and that the instruction is
inconsistent for that reason?
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The Court: Let's see that case again. (Reads.) I don't
agree with you. I don't think there is any inconsistency
about it.
Mr. Mav: Just put that as a formal objection to G--1. The
defendant excepts separately to the overruling of its objec.tioris to the plaintiff's instructions and to the sustaining of
the objections to its own instructions. I think that is all we
care to say, sir.
page 216

~

Note: The following motion was made after
the verdict:

Mr. May: May it please Your Honor, on behalf of the defendant we desire to move the Court to set aside the verdict
of the jury and enter judgment in its favor, or in the alternative award it a new trial, upon the following grounds :
1. That there is no evidence to support it.

2. That it is contrary to the law and evidence.
3. That there was no evidence that the defendant ,Nas negligent.
4. That there is no evidence that the defendant was g-uilty
of neglig·ence which was a or the proximate cause of the
collision.
_
5. That the deceased was guilty of neglig·ence as a matte1·
of law which efficiently contributed to cause the collision.
6. Other errors assigned during the progress of the trial.
Note: The motion was continued for further consideration.
page 217 ~

JUDGE'S CERTIFICATE.

I, Walter T. McCarthy, Judge of the Circuit Court of Fairfax County, who presided over the foregoing trial, do certify
that the foregoing,. with the exceptions denoted in this certificate, is a true and correct copy or report of the testimony
and other incidents of the trial of the case of Lena :R. Lesny,
Adminisratrix of the estate of Karl Lesn)T, deceased, v. Virginia Stage Lines, Incorporated, tried· in the Circuit Court
of Fairfax County on November 28 and 29, 1938, and that
the attorneys for the plaintiff had reasonable notice, in- writing of the time and place, when said report of the testimony
and other incidents of the trial would be tendered and presented to the undersigned for verification.
I further eertify that upon request of counsel for the de-
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fendant I have certified and forwarded to the Clerk of the
Supreme Court of Appeals the following original exhibits:
Plaintiff's Exhibit C (Photograph of Packard automobile
after removal to barn).
Defendant's Exhibit No. 1 (Photograph of scene, camera
facing toward Washington).
Defendant's Exhibit .No. 2 (Photograph of entrance to
Lesny's place, camera facing· toward Washington).
Defendant's Exhibit No. 3 (Photograph of Lesny driveway, camera facing toward Fairfax).
page 218 } Defendant's Exhibit· No. 4 (Photograph of
bus).
Defendant's Exhibit No. 5 (Photograph of Bus, close up).
Defendant's Exhibit No. 6 (Photograph of Lesny car,
blurred).
Given under ~y hand this 18th day of March, 1939.
(Signed) WALTER T. McCARTHY, Judge.
CLERK'S CERTIFICATE.
, I, John M. Whalen, Clerk of the Circuit Court of Fairfax
County, do hereby certify that the foregoing copy or report
of the testimony and other incidents of the trial of the case
of Lena R. Lesny, Administratrix of the estate of Karl Lesny
deecased, v . .Virginia Stage Lines, Incorporated, was filed
with me as clerk of said Court on the 18th day of March,
1939.

JOHN M. WHALEN, Clerk.
page 219}

CLER.K'S CERTIFICATE.

I, John M. Whalen, Clerk of the Circuit Court of F.airfax
County; Virginia, do hereby ·certify that the foregoing is a true transcript of the record in the above-entitled action,- except certain exhibits hereinafter denoted in this certificate,
wherein Lena R. Lesny, Administratrix of the estate of Karl
Lesny, deceased, is plaintiff, and Virginia .Stage Line, Incorporated, is defendant, and that the plaintiff had due notice of the intention of the defendant to apply f.or such tranRcript.
I further certify that the following original exhibits, certified by the Judge, have been delivered to counsel for the
defendant herein to be transmitted by him, together with
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the transcript of this record, to the Clerk of the Supreme
Court of Appeals :
Plaintiff's Exhibit C (Photograph of Packard automobile
after removal to barn).
· Defendant's Exhibit No. 1 (Photograph of scene, camera
facing toward Washing-ton).
Defendant's Exhibit No. 2 (Photograph of entrance to
Lesny's place, camera facing toward Washington).
Defendant's Exhibit No. 3 (Photograph of Lesny driveway, camera facing toward Fairfax).
Defendant's Exhibit No. 4 (Photograph of bus).
Defendant's Exhibit No. 5 (Photgoraph of bus, close-up).
Defendant's Exhibit .No. 6 (Photograph of Lesny car,
blurr.ed).

I further certify that the defendant has executed a suspending bond in 1 accordance with the provisions of Section
6338, as amended by the Acts of the General Aspage 220 ~ sembly of 19.34, conditioned as required for a
supersedeas bond in Section 6351 of the Code, as
amended, in the penalty of Four Thousand ($4,000.00) Dollars.
Witness my hand this 3rd day of April, 1939.
(Seal)

JOHN M. WHALEN, Clerk.

A Copy-Teste:
l\iI. B. WATTS, C. C.
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