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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 2346

·wALTER

M. BOTT, Plaintiff in Error,

versus
N. SNELLENBURG & COMPANY, INCORPORATED,
Defendant in Error.

PETITION FOR "\iVRIT OF ERROR AND SUP ERSE DEAS.

To the Honorable Jiistices of the Supreme Cou,rt of Appeals of
Virginia:
Your petitioner, Walter l\lI. Bott, respectfully represents
unto the Court that he is aggrieved, to the extent of $1,143.06
with interest as hereinafter set out, by a judgment of the Circuit Court of the City of Norfolk, Virginia, rendered against
your petitioner on the 25th day of May, 1940, for $1,184.73,
with legal interest on $41.67 a part thereof, from October 1st,
1939; with ipterest on $389.55 a part thereof, from ,July 2nd,
1939; with interest on $623.25 a pa rt thereof, from August 2nd,
1939, and interest on $130.26, the remainder thereof, from
September 2nd, 1939, said latter three items, namely, $389.55,
$623.25 and $130.26 aggregate said sum of $1,143.06, in an
action at law brought by notice of motion, in which N. Snellenburg & Company, Incorporated, was plaintiff and your petitioner, Walter M. Bott, was one of the defendants. In addi-
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tion to the above, the Court, pursuant to agreement of the
parties, entered judgment against petitioner in the sum of
$84.43, representing interest on $7,231.02, liability for which
latter sum having be.en admitted by petitioner\in counter affidavit filed in this cause and which said *sum of $7,231.02
2* and costs were paid by petitioner to plaintiff on the 23rd
:
.
day of Janua_ry, 1940 (R., p. 29).
It will be obsei'ved that your petitioner admits liability on
the item of $41.67, with interest from Octobe~ 1st, 1939, also
said item of interest in the sum of $84.43, but is, however,
aggrieved by the· entry of said judgment of $1,184.73 to the
extent of $1,143.06 and interest, to which this petition is ad.
dressed.
The trans.cript of the record ,vith original exhibits are
herewith presented.
·
For the purpose of clarity the defendant in error will be
referred to as plaintiff and the plaintiff in error '\\ill be ref erred to as defendant, according to the respective positions
occupied by them in the lower court.
FACTS.
I

No question is raised in this petition in GOnnection ·with
conflict or disagreement as to the facts, in view of the fact
that the defendant di{l not offer any evidenc~ in the trial of
the case in so far as said $1,143.06 is concerned, and the facts
as stated herein are consequently based on the evidence offered by witnesses for the plaintiff.
The Gay Manor Hotel Corporation (now bankrupt, hereinafter referred to as Hotel Corporation) was duly organized
and existed under the laws of the State of Virginia, operated
a hotel at Virginia Beach, Virginia, and stock therein was
owned by a number of parties, including defendant Bott, who
owned a minority interest in the stock.·
i»That during the Spring of 1939 the Hqtel Corporation
3~ was in need of certain furniture and furnishings fo1~ the
hotel and negotiated for the purchase thereof from the
plaintiff, N. Snellenburg & Company,. IncorTioratcd, dealers
in such furniture and furnishings. The total iunount of merchandise desired and purchased at said time was in the approximate sum of $19;901.25 (R., p. 9), and owing to the
amount of money iirvolved in said purehase, plaintiff requested
and the defendant personally, a]ong with Charles P. Gay personally (President of Gay l\Ianor Hotel Corporntion) and the
Gay .Manor Ifotel Corporation entered into a written agreement dated April 19th, 1939, under the terms of which plaintiff agreed to sell, deliver and install said merchandise to arLd
I
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in the Gay Manor Hotel on or about the 25th day of May,
1939, for the sum aforesaid. ( See Exhibit 1.)
·
That the Hotel Corporation, through Charles P. Gay, its
President, from time to time paid on account of the obligation
evidenced by said contract to the plaintiff, the aggregate sum
of $11,467.10 (R., p. 12), and in addition thereto the sum of
$1,161.48 was paid by said Hotel Corporation to cover delivery and installation of said furniture and furnishings in
the Gay Manor Hotel, Virginia Beach, Virginia, for and on
behalf of the plaintiff (R., pp. 108 to 125 and Exhibits D to
M), in view of the fact that plaintiff, although obligated under
the terms of said written contract to pay for said delivery
and installation had failed to pay therefor and the Court adjudicated that the defendant was entitled to a credit for the
amount expended in connection with said delivery and in. stallation and allowed said sum as a credit on the pur ..
4*. chase price *agreed upon in said contract (R., pp. 48, 105,
106, 118, 134).
That in ·addition to the merchandise purchased under said
contract of April 19th, 1939, and subsequent to said purchase,
the Hotel Corpora.tion, through its Presideint, Charles P.
Gay, and without the knowledge or consent of the defendant,
Walter M. Bott (R., pp. 78 to 83, 89 to 92) purchased from the
plaintiff from time to time, covering a period from J\fay 12th,
1939, to July 3rd, 1939, certain other furnishings for the
hotel amounting to the sum of $1,143.06 (R., pp. 9 to 11).
That on the 2oth day. of October, 1939, the hotel property ·
was foreclosed under a second deed of trust and at the time
of said foreclosure said open account obligation had not been
paid by the Hotel Corporation and there was also a. balance
remaining unpaid on the obligation evidenced by said contract
of April 19th, 1939, signed hy the defendant and others as
aforesaid.
That after the plaintiff ascertained that the Hotel property
had been foreclosed on October 20th, 1939, and the Hotel Corporation was not able to meet all of its obligations, plaintiff
for the first time called upon the defendant to pay the balance
remaining unpaid under the terms of the contract of April
19th, 1939 (which sum was thereafter paid by defendant,
R., p. 29) and also then for tho first time called upon the ·defendant to pay the $1,143.06 open account obligation and- interest. Plaintiff admits that defendant Bott was not consulted
before the open account merchanclis~ was shipped (R., pp.
80, 81) and that althoug]1 the last of said open account merchandise was purchased on the 3rd •c1ay of July, 1939
5 8 (R., p. 11), no demand was made on or liability asserted
against the defendant Bott for the payment of said open
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account obligation until November, 1939, at whi~h time the defendant learned for the first time that such 01:>en account obligation against the Hotel Corporation was o~tstanding and
then and there denied personal liability for sai~ open account
(R., pp. 76, 78, 79).
On the 11th day of December, 1939, the witbin action was
instituted against the defendant and the Hotel Uorporation
for the balance remaining unpaid on both th~ contract obligation of April 19th, 1939, and the open a.cconn{ and a counter
affidavit was filed therein by the defendant Bott, admitting
liability to the extent of $7,231.02, which sum ,vas the amount
of liability alleged due in the notice of motion, less the costs
paid in connection with the delivery and installation of the
furniture and furnishings in the hotel, which delivery and
installation the plaintiff agreed to mako but failed so to do
..as aforesaid, credit for which was allowed by !the Court and
less the sum of $1,143.06 and interest, the amo~mt of the open
account obligation on which the defendant d~nied liability.
That the question of defendant's liability or the open account obligation was allowed to g-o to the jury c!m the evidence
offered by the ·plaintiff, there being no testimo1~y given by the
defendant, the defendant relying on the fact tliat the p1nintiff
had, under the law, failed to est ahlish any oblig~tion ou the defendant for the payment of said open account
The Hotel Corporation admitted liability in its counter affidavit filed herein, for the merchandise purdrnsed on opeu
6* «<account, which merchandise was purchased by the corporation in vYashington, D. C., through Charles P. Gay,
its President, at a time when the defendant
,vas in Nol'folk, Virginia, whieh latter place is the resid nee of the defendant. That no demand was ever made on th defendant for
the payment of said open account obligation by !letter or otherwise, until several months after the merchandise had been
purchased, delivered in the hotel and the p+·operty of the
Hotel Corporation had been foreclosed under a deed of trust,
and it is apparent that the Hotel. Corporation could not meet
all of its obligations. After the within action was broug·ht,
the Hotel Corporation was adjudicated a ba:nkrupt on the
20th day of February, 1940.
i
That the plaintiff admits that Mr. Gay and not Bott ol'dcrcd
the items of the open account except t{vo, aggt·egating $71.4G
(R., pp. 53, 55, 57, 58, 78, 79) and in asserting !li~bility on tho
defendant Bott for the open account relies on ~n alleged oral
guaranty (R., pp. 60, 62; 63, 65, 67) of the pa>~tent of said account hy defendant, and does not allege or off r any evidence
of any written undertaking· or promise on tie part of the
defendant to pay said open account obligati+n (R., p. 81).
I

Bitt
I
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There is some mention made by counsel for the plaintiff that a
partnership relation existed between Charles P. Gay, the
President of the Hotel Corporation, the Hotel Corporation
and the defendant, but plaintiff failed to offer any evidence
of said parbrnrship or offer an instruction thereon, although
its counsel advised the court, when objection was made by
counsel for the defendant to the inference of partnership
witl1out proof, tha.t the plaintiff would *later in the trial
7~ offer evidence of partnership, which an examin~tion of
the evidence discloses he failed to offer or prove (R., pp.
64, 65).
Pursuant to agreement of counsel for the plaintiff and defendant liability is admitted by the defendant in the sum of
$41.67, with interest from October 1st, 1939, which was an
item of transportation cost charged against plaintiff through
error, and was, in addition to said $1,161.50, allowed by the
Court, and further pursuant to agreement of said counsel the
plaintiff is entitled to $84.43, representing interest due as of
January 8, 1940, on said principal sum of $7,231.02~ which
principal sum was paid by the defendant as aforesaid and the
matter of calculation of interest was by counsel deferred (R.,
p. 135).
The jury rendered a verdict for the plaintiff for $1,184.73.
The defendant moved the Court to set aside $1,143.06 of said
verdict and render final judgment for the defendant, or in the
event that the Court be of opinion that the defendant is not
entitled to final judgment, then to grant a new trial, which
motion the Conrt overruled, and thereupon the Court rendered
judgment for the plaintiff on said verdict, to which the defendant duly excepted.
ASSIG:N!IENTS OF ERROR.
(1) The Court erred in overruling the motion of the def endant to set aside the verdict, and erred in rendering judgment
for the plaintiff.
(2) The Court erred in granting instructions 1 and 2,
granted at the request of the plaintiff.
8*

*ARGUMENT.

I.
In support of the first assignment of error, it is submitted
that the defendant is not liable for the merchandise purchased
on open account in view of the fact that he did not order the
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merchandise· and did not assume or gnarante~ the payment
thereof in writing.
I
It will be observed that, with the exception of two items
aggregating the total sum of $71.46, the order$ for the open
account merchandise were given by Mr. Gay i~ Washington, ·
D. C., to Mr. Holmead, representing the plaihtiff, at which
time the defendant was in Norfolk, Virginia. I
(R., pp. 84, 85) By Mr. Baird: Q. "How did you send in
the orders to your firm to be entered, and what wei·e your instructions 1''
.
Mr. Holmead: A. "I will try to explain it more clearly.
:Mr. Gay and I decided they needed additional 1items and :Mr.
Gay asked me to write a letter itemizing the list of additional
items we thought he should have not included lin the original
listing. I gave :M:r. Gay that sort of a letter in:iwriting and in
that letter I asked Mr. Gay to send a check so we could have
them shipped immediately to arrive in time fo1 the rest of the
furniture. I met him in ·washington and he sa~d he could not
pay for it and suggested we open a separate aJccount. I said
I think that can be managed, and I presented th~ matter to our
Credit Department. The Credit Department .g~tve me permis. sion to enter additional orders and I immediatelv rendered
schedules of the items to ship.''
1

1

"

(R., p. 53) By Mr. Baird: Q. "In regarp. to the open
*account, the balance of eleven hundred and forty-three
9• and some odd dollars and cents, who put inlorders for that
merchandise f ''
~
Mr. Holmead: A. '' Mr. Gay put the ord rs in for the
majority. There were just a couple of items, that Mr. Bott
himself asked me to send do,vn. That was aft~r the hotel waR
nearly completed.'' ·
I

(R.., pp. 54, 55, 56) Q. '' Tell us which one! were ordered
by Mr. Bott.''
·
·
A. "The ones ordered by l\Ir. Bott were 11 yards of four
quarter carpet.''
i
Q. '~How much is that in dollars and cents?''
A. ''$51.00. ''
I
Q. "You said there was another item. Have you found
thaU"
A. "Those are the two items.''
By Mr. _Shapero:
Q. "What is the other item t"
A. "11 yards of carpet."
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Q. "How much is thaU"
A. '' $20.46. ' '
Q. "What is the date of thaU"
A. "The billing was dated July 3rd although we delivered
the carpet before June 10th. We received late billing from
the factory at that time."

The plaintiff did not consult the defendant before accepting
the order from Mr. Gay for the open_ account merchandise,
nor did plaintiff consult defendant before said merchandise
was shipped, and it was not until it was apparent that
10~ the corporation *had gotten into financial difficulties that
plaintiff asserted a claim against the defendant on said
open account obligation.

(R., pp. 80, 81, 82) By Mr. Shapero: Q. "So you didn't
consult Mr. Bott before you shipped the open account!"
Mr. Holmead: A. '' I did not.''
Q. "The first time you asked Mr. Bott to pay for it was
after it had been shipped 1"
A. "I never asked M:r. Bott to pay for it at all."
Q. ''Let's see about these letters. I have a couple of letters
from the corporation. The first time you ever alleged any
obligation on Mr. Bott for the open account of $1,l43J)6
was after it had been shipped to the hotel; is that correct 1"
A. "That is right."
Q. "I hand you a telegram addressed to Charles P. Gay,
Lafayette Hotel, Washington, D. C., elated May 2nd, 1939,
which was some 13 days after Mr. Bott signed the contract of
April 19th."
A. "Yes."
Q. "In this telegram you say: Entering orders on regular
30 day account. My letter April 25th. N. Snellen.burg &
Company, Inc., H. H. Holmead. Did you send this telegram?''
A. ''Yes.''
Q. "Did you send a similar telegram to Mr. Bott?"

A. "No."

·

Q. "Did you notify l\fr. Bott you were entering the order·?''
A. "I didn't think it wa~ necessary. :Mr. Gay was president.''
11 *
*Q. "He was president of the corporation f"
.A. "Yes. "
Q. "And the corporation owes the obligation?"
A. ''I don't know whether it is a corporation or what it

is.''

8

Supreme Court of Appeals of Virginia

(R., p. 83) Q. '' Did you ever have any understanding like
that with Mr. BotU"
A. "No."

It is submitted that the foregoing proves conclusively that
the open account merchandise, with the exception of two items
aggregating the sum of $71.46, were not orcfored by the dcf endant and we shall next address ourselves to the question
of guaranty.
(R., p. 60) By :Mr. Baird: Q. "Tell us what the conversation was.''
Mr. Holmead: A. ''I asked l\Ir. Bott if he would guarantee the account and he said no, why should he guarantee payment of the account when he was only a. stockholder. Then
I left and Mr. Gay negotiated with Mr. Bott. I waited in
Norfolk a whole day and Mr. Gay finally returned to me and
reported that he had-"
By the Court: "Did you ever see l\Ir. Bott after that!"
A. "Not until after the contract had been signed:·

(R., pp. 62, 63) By Mr. Baird: Q. ''In your first conver- ·
sation with Mr. Bott in the presence of Mr. Gay, was anything said by
l\I. Bott or by Mr. Gay with regard to
joining up, Mr. Bott 's joining up with l\Ir. Gay, for the purchase of the necessary- furniture and furnishings for the:.
hotel?''
Holmead: A. '' Other than when he 8Hicl he woukh1 't
12* *guarantee payment of twenty or twenty-five thousand
dollars' worth of furniture simply because he was a large
stockholder, that he wouldn't do that unless it was a part
of his business.''

,,r.

(R., p. 67) Q. "That was one of what?"
A. "That was one of the reasons he went in with Mr.
Gay and made it possible to guarantee the account."
Q. "Was Mr. Gay present then f"
A. "No."
Q. "Did he give yon any instructions?"
A. "None whatever."
Since the plaintiff is bound by its own testimony, it is apparent that it is attempting- to hold the defendant liable under
an alleged ·verbal guaranty, which flies into the teeth of the
statute of frauds and the fact that the defendant was a stockholder in the corporation which purchased the open account
merchandise from the plaintiff, was at most a promise by
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defendant, an individual stockholder, to pay the debt of the
corporation and such prom\se not b.eing in writing, no action
can be brought thereon under the statute of frauds.
In Friedlin v. Crocldn, et als., 122 Va., at page 524, Judge
Prentis, delivering the opinion of the court, said:
"The action cannot be maintained for another reason. The
alleged promise or promises by the individual stockholders
to pay the debt of the corporation was or were collateral and··
not original, and under the statute of frauds ( Code, section
2840) no action can be brought upon a promise to pay the
debt of another unless the promise be in writing signed by
the party to be charged thereby or his agent. The plaintiff.
did not release the corporation, the original debtor, from its
obligation, nor did she release or waive any of her legal
rig·hts to subject the assets of the corporation to *her
138 debt, nor was she asked to do so, and the case is clearly
within the letter and rea~on of the statute." Waggoner
v. Gray's .Adni'r, 2 Hen. & M. (12 Va.) 603; Cu,tler v. Hinton,
6 Rand. (27 Va.) 509; Ware v. Stephenson, 1.0 Leigh (37 Va.)
161; Noyes 'l. lfoniphreys, 11 Gratt. (52 Va.) 636; Engleby
v. Harvey, ~J3 Va.' 444, 25 S. E. 225; 20 Oyc. 172; Hurst's
Hardware Co. v. Goodman, 68 vV. Va. 4H2, 69 S. E. 898, 32
L. R. A. (N. S.) 598, Ann. Oas. 1912 B 218; Fields v. Bullington. (Ga. App.), 92 S. E. 653; 20 Cyc. 172, 186.

In Hurst Hardware Comvany v. Goodman, 68 vV. Va. 462,
6H S. I~. 898, Judge Poffenbarg·er (Syllabus by Court):
'' The oral promise of an officer and stockholder of a corpora ti on, who is liable as au endorser on its paper and for
debts or· obligations, assumed by the ~orporation, to pay for
goods sold and de1ivered to it, is collateral and within the
statute; the benefit accruing to him from such sale nad delivery being remote and indirect.''

It will be noted that the plaintiff in the within action exercised its double remedy of bringing action against the defendant and the Hotel Corporation, which corporation actually recei,red the merchandise and that the alleged verbal
guaranty by the defendant, if such did exist, was on behalf
of the hotel corporation.
In So·uthsirle Brick Works v. Anderson, 147 Va. 566, it was
held tl1at in an action by a middle ma.n upon the parol promise of the owner of a building·, in the course of erection, to pay
for material furnished the building contractor, that if all

of
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the other requisites to support the promise were present, it
would still be necessary to show the original debtor, the contractor, had been released and this plaintiff failed to show.
In Ware v. Stephenson, 10 Leigh (37 Va.), at page 167, the
consideration for the promise was for the benefit of the promisor; tbe articles were delivered to a workman engaged in
building a house for the defendant; and the question in
14* the case was whether *the workman was liable and bound
to ·pay for the articles delivered to him.
Judge Standard, speaking for the Court, said:
''Whatever doubts may at one time have existed respecting the undertaking·s within the scope of the first section of
the statute of frauds, it has long· since been definitely settled
that when the undertaking is for a consideration to be received by, or articles to be supplied to, a third person, if the
transaction be such that the third person is responsible to
the person. who supplies the articles, or from whom the consideration proceeds, the undertaking is collateral, and if oral
is not binding.''

In Cutler v. Hinton, 6 Randolph at page 516 (27 Va.), the
defendant made the promise before the goods were delivered,
saying he would pay for any goods sold to his son-in-law, or
to any merchant of whom his son-in-law might purchase. The
· promise was held to be collateral, and being verbal, void under
the statute.
Judge Carr, in delivering the opinion of the Court, after
reviewing some of the leading English cases, concludes with
the remark:
"These cases, out of a vast multitude, serve to exemplify
the general principle, that where. the promisee has a double
remedy, both against the promissor, and him in whose behalf the promise is made, such promise is collateral and must
be in writing."
In Waggoner v. Gray's Alfoiinistrator, 2 Hen. and l\Iunf.
at page 612, Judge Roane lays down the rule to be :

"That where the person on whose behalf the promise iR
made, is not discharged, but the person promh:dng ap;rees to
see the debt paid, so that the promisee has a double ..remedv,
tlrn promise is considered as collateral and mm;t be in writing;***.''

vV. l\L Bott, v. N. Suellenburg & Co.
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In Krikorian v. Dailey, 171 Va., at page 27, Judge Holt, delivering the opinion of the Court, said :
*"It is said, and it is of course true, that a plaintiff
is bound by his own statements, provided, of course,
that they are intelligently made."

15*

Counsel for the plaintiff intimated to the Court that he
was in a position to and intended establishing that Mr. Gay
and the defendant were partners in the hotel enterprise and
upon objection made by counsel for the defendant, gave the
Court to understand that he would connect up such intimation by evidence of said partnership. However, the evidence discloses that he totally failed to do so and in view of the
fact that no instruction was offered by the plaintiff concerning or pertaining to a partijership relation, we submit it must
be concluded that he was unable to establish such partnership and thereby abandoned his original expressed intention.
There is no evidence of the defendant making any statement
as to the existence of such partnership and certainly the defendant would not be bound by any alleged statements made
by !fr. Gay as to the existence of a partnership (R., p. 59
to 66).
30 Cyc., page 406.
'' The existence or non-existence of a partnership is not to
be established by the opinions or the belief of parties- to a litigation or of their witnesses.''
20 Ruling Case Law, pag·e 847, Section 53.

'' The fact that a certain person was a member of a partnership, and therefore liable for the firm debts, at a specified
time, may be proved by his admissions that he was a partner.
But the declarations of one partner, not made in the presence
of his co-partner, are not competent to prove the existence
of a partner ship between them as agaii1st such other partner.''

In Anfenson Y. Banks, 180 Iowa 1066, 163 N. ·vv. 608, the
Court in discussing the danger in allowing a person who
16* desires to *improve his credit to circulate, without authority, a report that some person of wealth was his
partner, and thereby g·ive rise to a reputation of the existence
of such partnership relati.ons, and then hold that such reputation may be put in evidence to prove its own truth, would

,

12

8upreme Court of .Appeals of Virginia

assuredly not appeal to one 'B natural sense of justice, nor
have a tendency to enhance one's respect for the law, said:
''For a trader in poor credit would be tempted to circulate
the rumor that a man of wealth was a member of his firm in
order to hold his credit, and his creditors would be tempted
to further it so they might colk~ct their debts.'' Citing Brown,
v. Crandall, 11 Conn. 92.
The following discourse hac. between Mr. Peace of counsel
for the plaintiff and the Court, while Mr. Peace was examining Mr. Halm, one of plaintiff's witnesses, clearly shows that
no partnership existed:
(R. p. 52.) l\:Ir. Peace: '' To whose account were .they
charged f They were orders thq,t came in from the hotel
but they were not under the contract. We grant that. They
were not items mentioned in the letter of April 3rd."
The Court: Not in the letfor of April 3rd 1''
Mr. Peace: "No sir."
The Court: "I sustain the objection. As I understand it,
this is the open account and not mentioned in the letter of
April 3rd.''
Mr. Peace: "That is rig·ht. There were things, it developed later, the hotel needed.''
The Court: '' I don't see how you can hold him on them.''

(R., pp." 57 and 58.) Mr. Baird: "We can prove we sold
l\Ir. Bott certain goods and what they we!·o "
17*
*The Court: '' Of course.''
Mr. Baird: "That i~. what I am trying to prove.
These are the goods we claim we sold Mr. Bott and :Mr. Gav
in the hotel jointly.''
·
The Court: "I understood that he named the articles
Mr. Bott ordered.''
Mr. Baird: ""'\Ve claim 1\fr. Gay ordered the others for the
joint account."
The Court: "You can't hold l\:fr. Bott on that.''

II.
INSTRFCTliONS.
A. Court erred in granting- plaintiff's instruction No. 1
(R., p. 126) .
.'' The Court instructs the jnry that if they believe from all
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the evidence and circumstances in the case that Mr. Bott authorized or led Mr. Holmead to believe he had authorized
Mr. Gay to buy the necessary furniture and furnishing·s for
the hotel and that he would be responsible therefor, then Mr.
Bott is liable for such furniture and furnishings that the plaintiff delivered which were reasonably necessary for the completion of the hotel.''

It is submitted that there is no evidence to sustain this
instruction. The evidence of plaintiff's only two witnesses,
Hahn and Holmead, discloses that the defendant not only· did
not authorize Mr. Gay to purchase the open account merchandise or lead Mr. Holmead to believe he had authorized
him so to do, but on the contrary denied liability on the open
account when the matter was discussed with him by Mr. Hahn
in November, 1939, and it will be observed that the last of
the open account merchandise was purchased July 3rd,
1939.

,v

* ( R., p. H6.) By Mr. Baird: Q. '' as anything said
about the aniount of the accounts and whether or not
the goods had been delivered 1 ''
Mr. Hahn: A. "Yes. The first conversation I had I was
not in any way attempting to form a compromise and they
were to the effect that he understood that he had been hooked
for the amount of the actual contracts bnt he would not consider anything- that was not actually in that first contract,
any additional materials or any materials which might have
later been added or any substitution other than what he
thought the contract figiire amounted to.''

18*

(R., p. 97.) By Mr. Shapero: Q. '' If that was the case
why did Mr. Bott tell you he was liable only on the contract
account and denied liability on the open account?''
Mr. Hahn: A. ''There were several conferences in there.
Our attorney uaturallv insists that it was an endeavor to
effect a compromise, but his initial thought was to the effect
that he was only going to pay on the actual contract."
(R., pp. 98 and 99.) By Mr. Shapero: Q. "Mr . .Bott said
he was hooked on the contract 'f ''
Mr. Hahn: A. "Yes."
Q. "Did he say he was hooked on the open account?·_
A. "No."
Q. '' He was hooked on the contract, was he?''
A. ''Well, yes, without doubt."
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Q. '' And he did pay subsequent to the conference, through
me, $7,231.00 because he was hooked, didn't he f"

A. "Yes."
*(R., p. 100.) By :i\fr. Shapero: Q. "Did you ever
send a letter or bill at any time direct to Mr. Bott in
which you said, lVIr. Bott, you owe us such and such an amount
made up of such and such a thing, and I want you to pay
iU"
Mr. Hahn: A.. "No.''

19*

(R.., p. 101.) By Mr. Baird: Q. "Leave that out. Don't
bother with it. Did you ever send a bill to Mr. Bott fm~ any
articles delivered on the contract 1''
A. '' Oh, yes-on the contract f''
(R., pp. 78 m1cl 719.) By Mr. Shape1·0: Q. '' So Mr. Bott
did say to Mr. Gay in your presence, vVhy clidn 't you tel1
me about these other items on this open account¥"
Mr. Holmead: A.-"Yes."
.
Q. "So evidently l\fr. Bott didn't know anything about it
until that time, did he!"
A .. '' Except those things lie ordered himself.''
Q. "Except the two items he ordered himself. vVhat date
was tha.t, sirf Didn't you say it was November 6th when you
were here f,.'
A. "Yes, but, of course, the argument about the open account was long before that time; that is, between the Credit
Department and Mr. Bott.''
Q. '' ·why was there any argument, sir?''
A. "Because Mr. Bott, in the trouble down at the hotel, immediately disregarded the open account so far as his responsibility was concerned, so I was advised.''
Q. "Have you ever written to Mr. Bott a letter direct asking him to pay this open account¥''
20 6 , *A. ''No, I don't think I have. I don't write letters.''
This instruction directs the jury to consider the evidence
and circumstances in the case with a view of inferring expressed or implied authorization on Bott 's part, while the
evidence definitely negatives any such implied or expressed
autho1·ization. This instruction also. allows the jury to conclude tha.t the defendant would be liable on the alleged verlJat
g'Uaranty.
B. The Court erred in g·ranting plaintiff's instruction No.
2 (R.., p. 127).
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"'The Court instructs the jury that the plaintiff's right to
recover for the furniture and furnishings purchased for the
hotel is not necessarily limited by the written sale agreement
or dependent on Mr.· Bott 's having personally g·iven the orders there£ or; if you believe from the evidence and circumstances in the case that Mr. Bott was :financially interested
in the hotel and, after learning of being charged personally
for the additional furniture and furnishings ordered by both
himself ~nd Mr. Gay, he recognized or ratified the purchases,
Mr. Bott is liable for them. In this connection, you are instructed that an admission of liability for the open account, if.
made, is a sufficient recognition or ratification thereof.''

vVe submit that this instruction does not state the law of
the case, nor does it correctly state an abstract principle of
law. It is misleading- because it directs the jury to find a
verdict ag·ainst the defendant in event they "believe from
the evidence and circumstances in tlie case that Mr. Bott
was :financially interested in the hotel'' and certainly the fact
that Bott owned stock in the Hotel Corporation, which Corporation owned and operate.d the hotel, would not, under the
law, give Bott such financial interest in the hotel that would
make him li~ble for the debts of the Hotel Corpoi·ation and
we shall not burden the Court with elaborating on a conclusion so dcffnite.
2P ·
*There is no evidence that Mr. Bott, after learning
of being charged personally for the additional furniture
and furnishings purchased on open account, recognized and
ratified the purchased, nor admitted liability for said open
account, but on the contrary Mr. Bott expressly denied liability when the matter was brought to his attention (R., pp.
78, 79·, 96 to 101).
This instruction is further erroneous in that it ig'llores the
question of guaranty and statute of frauds, directs the jury
to determine the defendant's liabilitv on his :financial interest in tiie hotel and a jury of laymei1 cannot be expected to
know that the fact that one owns stock in a corporation or
is otherwise financially interested therein does not render him
liable for its debts.
CONCLUSLON.
·wherefore your Petitioner prays this Honorable Court to
gTant him a writ of error and S'ltpersedeas to the judgment
aforesaid and review and reverse said judgment and render
final judgment in favor of your petitioner or g-rant a new
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trial, and. render such other relief as the nature of his case
may require.
Copy of this petition was delivered on the 10th day of
July, 1940, to l\ir. Edward R. Baird, Jr., of the firm of Baird,
"Thite & Lanning, National Bank of Commerce Building,
Norfolk, Virginia, opposing counsel in the lower Court. Petitioner desires to adopt this petition as his brief. Counsel
desires to state orally the reasons for reviewing the decision.
vVe are filing this petition in the office of the Clerk at Richmond, Virginia.
Respectfully submitted,

WALTER M. BOTT,
By MAURICE B. SHAPERO,
His Attorney.
MAURICE B. SHAPERO,
Citizens Bank Building·, Norfolk, Virginia.
*I, :Maurice B. Shapero, Citizens Bank Building, Norfolk, Virginia, attorney at law, practicing· in the Supreme Court of Appeals of Virginia, do certify that in my
opinion the judgment and decision complained of in the foregoing petition ought to be reviewed.
Given under my hand this 10th day of ,July, 1940.
22*

1\[AURI CE B. SI-IAPER0.
Received July 11, 1940.

M. B. WATTS, Clerk.
·writ of error and supersedeas granted.
Aug. 27, 1940.

Bernd $2,000.

tTNO. '-N. EGGLESTON.
Received August 28, 1940.

l\L B. W.

VV. M. Bott, v. N. Snellenburg· & Co.

17

RECORD
VIRGI.i~IA:
Pleas before the Circuit Court of the City of Norfolk, at
the Courthouse thereof, on the 25th day of May, in the
year 1940.
Be It Remembered, That heretofore, to-wit: In the Circuit
Court aforesaid, on the 8th day of January, in the year 1940,
came the plaintiff, N. Suellenburg & Company, Incorporated,
a corporation, and docketed its IN otice of Motion for judgment against the defendants, vValter M. Bott and Gay Manor
Hotel Corporation, a corporation, in the following words and
figures, to-wit:
Virginia:
In the Circuit Corut of the City of Norfolk.
N. Snellenburg & Co., Inc., a corporation, Plaintiff,

v.

vValter M. Bott and Gay Manor Hotel Corporation, a corporation, Defendants.
NOTICE OF MOTION FOR JUDGMEN~r.
To:
·walter M. Bott and Gay Manor Hotel Corporation,
114 W. Plume Street, Norfolk, Virginia:
PLEASE TAKE J\OTICE that the undersig·ned will move
the Circuit Court of the City of Norfolk at its Courtroom in
said City at 10 :00 A. M. on Monday, January 8, 1940, or as
soo11 thereaft~r as it can be heard, for a judgment in its favor
agamst you and each of you for the sum of $9,577.25
pag-e 2 }- with interest thereon at six per cent per annum as
hereinafter specified, until paid, together with the
costs of this proceeding, all of which is justly due from you
and each of you to the undersigned as the balance due upon
an account, as shown by the itemized statement thereof and
the affidavit hereto attached and filed herewith.
The interest on said account is due as follows : On $2,467.09
thereof from October 14, 1939, until paid, on $2,983.55 thereof
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from October 25, 1939, until paid, on $2,983.55 thereof from
November 25, 1939, until paid, and on $389.55 thereof from
July 2, 1939, until paid, on $623.25 thereof from August 2,
1939, until paid and on $130.26 ot the balance thereof, from
September 2, 1939, until paid.
The above mentioned account and debt herein sued upon
is not taxable in the hands of the plaintiff under Chapter 7,
Sec. 68 of the Tax Code of Virginia, as amended.
The undersigned is a corporation duly chartered and existing under the laws of the .State of .Pennsylvania with an
office and place of business in the City of Philadelphia in
said State, and has been duly authorized, licensed and permitted to enter and transact business in the State of Virginia and/or do and perform all of the matters and things .
done in connection with the aboye account; further, it has
paid all license fees and taxes assessed, levied or charged
against it in connection therewith or on account thereof.
N. SNELLENBURG & CO., INC.
By BAIRD, "WHITE & LANNING
and
BR.OWN & WILLIAMS,
Its Attorneys.

page 3 ~ Virginia :

In the Circuit Court of the City of Norfolk.
N. Snellenburg & Co., Inc., a corporation, Plaintiff,

v.

Walter 1\L Bott and Gay Manor Hotel Corporation, a corporation, Defendants.
AFFIDAVIT.
State of Pennsylvania,
County of Philadelphia, to-wit:

.

This day personally appeared before me, the uudersig·ned,
a Notary Public in a11d for the county aforesaid in the State
of Pennsylvania, in my county an~ State aforesaid, Morton·
E. Snellenburg who being by me first duly sworn made oath
that he is President of and agent for the plaintiff N. Snellenburg & Co., Inc., mentioned in the notice of motion with which
tllis affidavit is filed; that to the best of his belief the amount
of the plaintiff's claim is the sum of $9,577.25; that said.
amount is justly due; and that the plaintiff claims interest
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thereon at six per cent per annum as follows: On $2,467.09
thereof froni October 14, 1939, until paid, on $2-,983.55 thereof
from ,October 25, 1939, until paid, on $2,983.55 thereof from
November 25, 1939, until paid, and on $389.55 thereof from
July 2, 1939, until paid, on $623.25 thereof from .August 2,
1939, until paid and on $130.26, or the balance thereof, from
September 2, 1939, until paid.
··
MOR.TON E. SNELLENBURG.
Subscribed and sworn to before me this 8th day of December, 1939.
Given under my hand and seal.
JOHN E. GREEN,
Notary Public.

Seal
page 4

~

My Commission expires
Notarv Public
My Commission expires .April 30, 1943.
.April 3, 1939.

Walter M. Bott and Gay Manor Hotel Corporation,
In account with

N. Snellcnburg & Co., Inc.
Market 11th to 12th .Sts.
Philadelphia, Pa.
BEDROOM IFlURNITURE
59_.#540 Dressers
12-#545 4x6 beds
94-# 545 3x6 beds
59-#540 side chairs
59~#540 night stands
12-#540 writing desks
20-#5500 dressers
40--#5500 3x3 beds
20-#5500 chairs
20-#5500 night stands
146-Mattresses 134 3x3 12 4/6
146-Springs 134 3/3 12 4/6
158-Feature pillows· Geese
82-Pictures

Unit Price
Total
$ 27.50 $ 1,622.50
14.45
173.40
14.45
1,358.30
6.35
374.65
7.40
436.60
11.00
132.00
29.10
582.00
13.45
538.00
5.25
105.00
7.40
148.00
14.90
2,175.40
8.25
1,204.50
1.85
292.30
.90
75.80

I
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82-vVaste Baskets
70-Bedroom chairs #637
12-Bedroom Chairs #6184
82-Grip stands
14-Dozen Mattress Protectors
page 5 ~ 150--Tinted bed spreads
$
82-Bath mats, name woven
DINING ROOl\f
117-Chairs #444
I 4-24x24 5-ply woodtop pedestal base
tables
18-36x36, top, same table as above
8-tray stands #6701
2-trestle tables, 6' long, 32" wide #501
COFFEE SHOP
9-24x24 square # 3070 Formica top
tables
13-30x30 round # 3070 Formic.a top
tables
70-chairs #1119
LOBBY FURINITURE
2-#713 ·wing· chairs, upholstered in
g·euuine leatherette
4-#4470 Chippendale Arm Chairs,
best grade cover to be selected
2-#4456 Easy chairs
2-#4060 High back chairs
3-#4254 sofas
2-#3881 sofas
3-#3880 arm chairs
2-#2088 Gov. Brad. chairs
2-#1984 side windsor chairs
2-#563 Pedestal tables
1-#314 Trestle table 30x72
1-#3087 Lobby table 27x60 6-#3042 Eng·lish Windsor chairs
2-#99 Kneehole Desks
l-#~248 Butterfly table
page 6 ~ 4-#4782 End tables
1-#560 Encl table
3-#4799 Coffee ta blcs
2-#442 coffee tables
4---,#511 copper sand urns·

6.00
11.75
2.10
10.40 doz
2.45 $
1.40

34.85
420.00
141.00
172.20
145.60
367.50
114.80

5.40

631.80

6.60
8.10
4.85
28.00

92.40
145.80
36.80
56.00

13.20

118.80

18.00
3.60

234.00
252.00

35.70

71.40

43.60
39.60
25.50

174.40
79.20

58.80

51.00

67.25

176.40
134.50

35.90

107.70

12.96
6.30
10.50

25.90
12.60
21.00
42.00
60.00
64.80
37.20
18.90
32.40
6.60
29.10
10.80
31.20

10.80
18.GO

18.90
8.10
9.70
5.40
7.80

$
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1-#563 Wrought Iron Bridge Coack or
ship
2-# 1532 antique, copper table lamps,
15.50
complete
4-#4165 Maple floor lamps and
9.30
shades
1-#4872 table lamp and shade
3.95
2-#4868 table lamps complete

FOYER },URNITURE
1-Wall tables #261
3-Benches #443
1-Short sofa, #4252
3-#560 end tables
2-#4814 20" diameter tables . .
2-#371 Upholstered open arm chairs
2-#2095 High Back Windsor chairs
2-#512 Globe lamps
1-Tall #34 Bronze candle stick base
lamp complete
2-# 1182 antique brass floor lamps
complete
2-Bronze sand urns, #511
PORCH FC"RNITURE
1-Card ta hle, # 3344
4-Card chairs # 3346
2--,Settees, # 2250
2-Coffee tables #2240
page 7} 2-Easy chairs #2255
2-Round tables #2274
4-Half round end tables
2-small arm chairs, #2238
2-Channel back arm chairs #2251
TERRACE FURNITURE
2-# 195-14 vVbeel chairs, without
canopy
2-# 1950-15 ·wheel chairs, with
canopy top
3-#17-1 square table
6-#45-1 chairs
1-#48-31 Lawn shelters
l-#16-1 Round tables
1-#54-1 Glider
6-Bowling chairs #35-12
6-Folding chairs, #38-19

12.50
31.00

37.20
5..10

7.90
21.00
21.60
53.40
19.80
15.70
22.70
24.30
8.50

7.20

6.60
7.85
11.35
12.15
4.25

7.90
9.40
7.80

18.80
15.60

6.65
37.80
5.45
14.45
7.85
4.30
7.75
15.40

8.10
26.60
75.60
10.90
28.90
15.7Q
17.20
15.50
30.80

$

12.75

25.50

15.85
2.45
3.50
27.00

31.70
7.35
21.00
27.00
2.95
18.35
18.60
14.40

18.35
3.10
2.40

22
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BEACH FURNITURE
8-42" diam. Umbrella tables #943
8---7' beach umbrellas
32-folding· chairs #8610
CARPET & RUG
to furnish the hooked . pattern Wilton
over lining· in Foyer
to furnish the 36" wide runners in second and third floor corridors over
lining
three lobby rugs Scotch Art 12'x17' at
164 throw rugs plain 27x54

5.70
8.25

1.30

526.00
389.00

105.00
1.45

BASEMENT FURNITURE
3-Dressers #111
10.85
3-Wiudsor chairs
3.00
7---,-Double deck metal beds
page 8 }
with spring·s
11.50
14-Felt mattresses for double
decks
4.50
COTTON GOODS
20-doz Cannon Contract sheets, size
81x99
20-doz Cannon Contract cases, size
42x36
85-Paris cotton blankets, size 70x80
2-3/8 lb
3~doz. face towels, white, cannon
# 833 size 16x32
30-doz. bath towels, Cannon #785
size 32x44
7-Dresser scarves, white hemstitched
size 18x45

45.60
66.00
41.60

315.00
237.80

32.55
9.00
80.50

$ 105.00

8.95 dz

179.00

2.00 dz

40.00

.95pr

80.75

.83 dz

24.90

2.25 dz

67.50

1.60

11.20

VENETIAN BLINDS
117 Venetian blinds, complete
DRAPE.RIES
Lobby: 2 French doors treated
18.00
Dining room: 1 pr of doors to Lobby
treated
·
1 pr door to Private Dining room, same as above
5 single windows to be treated with over-draperies
Dining room: 8 prs single window draperies

688.00
18.00
9.50
9.50
140.00

178.00
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Private office: 1 window to be treated with traverse
curtain of heavy casement cloth material
99 prs of Swedish crash curtains installed on concealed rods $3.00 pr.

297.00

SILVERW.ARE
.All flat silver as listed on page 7
6 Bellboy trays

621.08
12.00

CHIN.AWARE, DL~ING HOOM
Chinaware as listed to include 5 dozen celery
trays instead of 10 dozen

597.78

OOFFE.E SHOP
Chinaware as listed

174.00

page 9
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GLASSWARE
Glassware as listed

9.65

$231.20
I

ADDITIONS
1-2033 flat top desk 50"

29.50

Note : Suggest the above desk as it matches the
typewriter desk selected.
1-Typewriter desk #2073
1-Typewriter chair, posture #522
1-Revolving· Arm Chair genuine leather #220
1-Special coat rack 60" long
2-Ping Pong tables (the only official table
approved by the American Ping Pong
18.75
Ass 'n 5'x9'
30 Duralin tops 54"
1.40
~5 Duralin tops 36"
.65
15 doz napkins Duralin 20x20
2.45 dz
Drapes, Private Dining room
Drapes, Coffee shop
Carrying charg·e
Brought forward
May 12 12 Mattresses
15 3 No. 7 30x72 with metal edge
16 12 Spec. Rugby cots
17 12 chairs
4 tables
79 table lamps
/

26.50
11.00
22.00
26.50

37.50
42.00
16.25

36.75
18.50
46.00
264.55
$19,901.29

62.10
31.50
64.50
25.20
14.00

138.25
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12 maple floor lamps
54.00
9 1 ship picture framed
15.00
4 45" plain cocoa matting· in
lengths with 8 pcs of rubber
matting ends
51.00
12 12 Beach chairs & foot rest 17.40
14 ply wood 30x30 tops with
page 10 ~
plain rim
30.80
15 2 maple dressers
21. 70
1. 1/6 doz coffee pots
8.17
1 1/6 doz tea pots
8.17
2 doz custard cups
2.50
2 doz shirred eggs
6.80
31,4 doz bean pots
8.13
14 21x27 dock & down ACA tick 25.90
1 mattress
14.90
1 metal bed
4.25
1 spg to fit bed
4.40
49.00
24 3 over drapes
26 2 pr portiers
19.50
25 blue & white umbrellas
75.50
7 umbrellas
30.03
1 umbrella
5.94
27 53 spreads
129.85
1-% doz plates
5.78
2.45
1-1/6 doz plates
1 doz plates
1.70
1-1/12 doz Boston tea cups
2.86
1-5/12 doz Boston tea saucers
2.05
1/3 doz bouillons
.79
% doz coupe fruits
1.09
5/6 doz creams
1.33
1/3 doz creams
.70
1/6 doz mustards
.61
1/4 doz oatmeal bowls
.80
2/3 doz g·rill plates
4.00
page 11 ~ 1 barren
•
1.15
28 1-7/12 doz plates
6.25
2-2/3 doz plates
5.81
2 doz plates
3.52
1-1/12 doz Boston tea saucers
1.63
3/4 doz coupe fruits
1.13
1-7/12 doz platters
4.31
2/3 doz platters
2.30
1-7/12 doz platters
6.49
3-1/12 doz platters
15.11

Jun
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$19,901.29
Brought forward
.41
J nn 28 1/4 doz creams
1.28
1/4 doz sauce boats
5.31
1-1/3 doz celery trays
3.50
1-1/6 doz coupe soups
4.31
1-7/12 doz tea cups
1.27
7/12 doz Boston cream
3.44 ·
11/12 doz mustards
1.65
22 tr 12936
.96
29 3 6" plastic reflectors
.39....,
P P & Ins.
95.55
.Jul 3 39 spreads
1 maple No. 310 1 F Alum Tray 3.75
10.50
1 baby cot and mattress
11 yds 4/4 rockland iNo 65000
20.46
1,143.06
red and tan
$21,044.35
page 12} CR.EDITS
1,250.00
400.00
350.00
2,983.55
1,500.00
1,483.55
1,750.00
1,250.00
500.00

April 24, 1939
-May 8, 1939
:May 10, 1939
June 29, 1939
Aug. 3, 1939
Aug. 23, 1939
Sept. 29, 1939
Sept. 30, 1939
Oct. 16, 1939
Total Credits
Balance due

11,467.10
$ 9,577.25

Virginia:
In the Clerk's Office of the Circuit Court of the City of
Norfolk on the 11th day of December, 1939.
I hereby certify that the foreg·oing· is a copy of the account
and affidavit ori which the action at law mentioned in the notice hereto annexed is to be made.
CECI~ M. ROBERTSON, Clerk.
By CECIL l\L ROBER,TSON, Clerk.
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The following _is the acceptance of service of the Notice
of Motion:
Copy received_ and legal service hereof accepted, without
prejudice, this 11th day of December, 1939.

W.M.BOTT
WALTER M. BOTT
Defendant.

GAY :M.A.i~OR HOTEL CORP,ORATION,
Defenda11t.
By W. M. BOTT
Its. V Pres.
page 13
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And on another day, to-wit: In the Circuit Court
aforesaid on the 8th day of January, in the year

1940:
Upon the motion of the plaintiff, by counsel, it is ordered
that this notice of motion be docketed. And thereupon came
as well the plaintiff, by counsel, as the defendants, by counsel, and thereupon said defendants, by counsel, filed herein
their respective counter-affidavits, to which said plaintiff replied generally and issue is joined; and upon the motion of
said plaintiff it is ordered that said defendants file herein
within ten (10) days from the date hereof their statement
of their Grounds of Defence; and thereupon basing its judgment upon the counter-affidavit of the said defendant, Walter
M. Bott, and it appearing· to the Court that the pleadings
allege that the account and debt sued upon is not taxable in
the hands of said plaintiff under_ Chapter 7, Section 68 of
.the Tax Code of Virginia, as amended, it is considered by
the Court that said plaintiff recover against said defendant,
Walter M. Bott, the sum of Seventy-two Hundred Thirty-one
Dollars and Two Cents ($7,231.02) with legal interest thereon
from the date hereof till paid, together with its costs about its suit in this behalf expended; and further basing its judgment upon the counter-affidavit of said defendant, Gay Manor
Hotel Corporation, it is considered by the Court that said
plaintiff recover against said defendant, Gay Manor Hotel
Corporation the sum of Eighty-three Hundred Seventy-four
Dollars and Eight Cents ($8,374.08), with legal interest
thereon from the date hereof till paid, together with its costs
about its suit in this behalf expe.nded; and the further hearing is continued.
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The following is the counter-affidavit of Walter
M. Bott, defendant, :filed by leave of the foregoing

order:
.State of Virginia:
City of Norfolk, to-wit:
This day, in the City and State aforesaid, Walter l\L Bott
personally appeared before me, Wilson Townsend, a Notary
Public in and for the City aforesaid, in the State
pag·e 15 ~ of Virginia, and made oath that he is one of the
defendants in the above entitled cause; and that the
sum of $7,231.02, as the affiant verily believes, is all that the
plaintiff is entitled to recover from the said '\Valter :M. Bott
on such claim.
WALTER :M:. BOTT.,
Subscribed and sworn to before me thjs
day of
January, 1940. In testimony whereof I have hereunto set
my hand the day, month and year aforesaid.
WILSON TOWNSEND,
Notary Public.
My commission expires :
My Commission expires April 6, 1941.
And the following is the counter-affidavit of Gay Manor
Hotel Corporation, also filed by leave of the foregoing order:
State of Virginia,
City of Norfolk, to-wit:
This day, in the City and State aforesaid, Charles P. Gay
personally appeared before me, Adair W. Clark, a N'otary
Public in and for the City aforesaid, in the State of Virginia,
and made oath that he is President of Gay Manor Hotel Corporation, one of the defendants in the above entitled cause;
and that the sum of $8,374.08 as the affiant verily believes, is
all that the plaintiff is entitled to 1~ecover from the said Gay
Manor Hotel Corporation on such claim.
CHAR.LES P. GAY,
President of Gay Manor Hotel Corp.
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Subscribed and sworn to before me this 6th day
of January, 1940, in testimony whereof I have
hereunto set my hand the day, month and year aforesaid.
page 16

ADAIR

vV. CLARK,

Notary Public.

My commission expires: June 23rd, 1943.
page 17
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And on another day, to-wit: In the Circuit
Court aforesaid on the 10th day of January, in the

year 1940.
The following order entered by this Court on the 8th day
of J anuarv in the year 1940, and not spread upon the record
on that date is hereby ordered to be spread upon the record
nunc pro time.

.This day came again the parties, by counsel, and upon the
motion of said defendants and with consent of said plaintiff,
by counsel, the judgment tl1is day entered in this case is hereby
set aside and vacated. And thereupon said def enclan ts filed
their joint counter-affidavit, to which said plaintiff replied
g·enerally and issue is joined; and thereupon basing its judgment upon said joint counter-affidavit and it appearing to the
Court that the pleadings allege that the account and debt sued
upon is not taxable in the hands of said plaintiff under Chapter 7, .Section 68 of the Tax Code of Virginia, as amended,
it is considered by the Court that said plaintiff recover
against both of said defendants the sum of Seventy-two Hundred Thirty-one Dollars and Two Cents ($7,231.02) with legal
interest thereon from the date hereof till paid, together with
its costs about its suit in this behalf expended; and fnrthcr
basing its judgment upon said joint counter-affidavit it is considered by the Court that said plaintiff recover against said
defendant, Gay Manor Hotel Corporation, only, the further
sum of Eleven Hundred Forty-three Dollars and Six Cents
($1,143.06), with ]egal interest thereon from the date hereof
till paid, together with its costs about its suit in this behalf
expended; and said plaintiff's claim for interest
page 18 ~ prior to the date hereof is reserved for future consideration; and the further hearing is continued.
The following is the counter-affidavit of both defendants
filed by leave of the foregoing orders:
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State of Virginia:
City of Norfolk, to-wit:
This day, in the City and State aforesaid Walter l\L Bott
and Charles P. Gay personally appeared before me, Adair
W. Clark, a Notary Public in and for the City aforesaid, in the
State of Virginia and made oath as follows:
The said Walter J\IL Bott, one of tho defendants herein,
verily believes that of the amount alleged due in the notice
of motion for judgment herein, all that the plaintiff is entitled
to recover from him on such claim is $7,231.02.
.
That the said Charles P. Gay made oath that he is President of Gay Manor Hotel Corporation, one of the defendants
in the above entitled cause, and that he verily believes that
the defendant Gay Manor Hotel Corporation is also liable to
the plaintiff for the payment of said $7,231.02 obligation.
That both of the affiants verily believe that all that the
plaintiff is entitled to recover from both of said defendants
-is the aggregate sum of $7,231.02 and that upon the payment
of said sum of $7,231.02 to the plaintiff the obligation thereon
of both of the defendants on said sum would be discharged
and satisfied.
pag·e 19 } That the said Charles P. Gay, President of Gay
Manor Hotel Corporation as aforesaid, further deposes and says: That in addition to oaid $7,231.02 obligation
hereinabove mentioned, as he verily believes, all that the
plaintiff is entitled to rer.over from the said Gay Manor Hotel Corporation on the amount alleged due in the notice of
motion for judgment is $1,143.06.
Making a total, as both of the affiants verily believe, of
$8,374.08 due and owing from the defendant, Gay Manor Hotel Corporation to the plaintiff and of which sum the said
Walter M. Bott is also obligated to the extent of $7,231.02 as
aforesaid.
WALTER l\L BOTT,
vV.A.LTE.R M. BOTT,
CHARLES P. GAY,
President of Gay Manor Hotel Corp.
Subscribed and sworn to before me this 10th dav of J anuary, 1940. In testimony ,·vhcreof I have hereunto set my hand
the day, month and year aforesaid.
ADAIR vV. CLARK,
Notary Public.
My commission expires June 23rd, 1943.

30

page 20 ~

Supreme Court of Appeals of Virginia
And on another day, to-wit: In the Circuit Court
aforesaid on th~ 16th day of January, in the year

1940.

This day came again the defendants, by counsel, and with
leave of Court each of said defendants filed herein the statement of. the Grounds of Defence; and the further hearing is
continued.
The following· are the Grounds of Defense filed herein by
leave of the foregoing order by Walter M. Bott, defendant:
Pursuant tQ the order of the Court, the defendant, "\Valter
M. Bott, gives the following as and for his grounds of defense to this action:
1. He denies that he is indebted to the plaintiff in the sum
of $9,577.25 with interest thereon, as alleged in the notice of
motion for ju~oment.
2. That the plaintiff is -entitled only to recover from the
defendant, Walter lVI. Bott, the sum of $7,231.02 liability for
which said sum, has been admitted in counter-affipage ··21 ~ davit filed in the within cause by the defendant and
for which said sum judgment has been entered
against defendant ·walter M. Bott by the Court and Gay
Manor Hotel Corporation, the other defendant which is also
liable therefor.
3. Defendant denies that he is indebted to the plaintiff for
any sum over and above said $7,231.02 and offers as a defense to liability on any and all sums over and above said
$7,231.02 the following·:
a. That the plaintiff ag·reed under agreement in writing
dated April 19th, 1939, between N. Snellenburg & Company,
Incorporated, Gay Manor Hotel Corporation, Walter M. Bott
and Charles P. ·Gay (sig·ned copy of said agreement is in the
possession of the plaintiff, who is familiar therewith and reference to which is hereby made for particulars thereof) that it,
the said plaintiff, would deliver and install certain furniture
and furnishings ref erred to in said contract, to and in the
Gay Manor Hotel (Virginia Beach, Virg'inia) on or about
the 25th day of May, 1939, which said portion of said agreement the plaintiff failed to fulfill and perform, in that it did
not deliver and install the said Jurniture and furnishings in
said hotel as agreed and by reason of said breach of said
ag-reement the defendants were cau~ed to expend and did expend the sum of $1,203.17, expenses incurred in connection
with the delivery and installation of said furniture and fur-nishings in said ·hotel, which said expense aJ1Cl loss to the de-

W. M. Bott, v. N. Snellenbur~ & Co.
fendants were the direct and proximate result of the breach
of said contract on the part of the plaintiff as aforesaid.
b. In addition to the above, the defendant Walter
pag·e 22 ~ M. Bott, denies that he is indebted to the plaintiff
. for the following merchandise in the sum of
$1,143.06, which the plaintiff alleges is due and owing from
the defendants in its notice of motion for judgment:
May 12
15
16
17

12
3
12
12

Mattresses
$ 62.10
No. 7 30x72 with metal edge
31.50
Spec Rugbv cots
64.50
chairs
..
25.20 ·
4 tables
14.00
79 table lamps
138.25
12 maple floor lamps
54.00
Jun 9 1 ship picture framed
15.00
4 45" plain cocoa matting in lengths with
8 pcs of rubber matting ends
51.00
12 12 Beach chairs & foot rest
17.40
14 ply wood 30x30 tops with plain rim
~0.80
15 2 maple dressers
21.70
1-1/6 doz.coffee pots
8.17
1-1/6 doz tea pots
8.17
2 doz custard cups
2.50
2 doz shirred eggs
6.80
31M doz bean pots
8.13
14 21x27 dock & down ACA tick
25.90
1 mattress
14.90
1 metal bed
4.25
1 spg to fit bed
4.40
24- 3 over drapes
49.00
26 2 pr portiers
19.50
25 blue & white umbrellas
75.50
page 23 ~ 7' umbrellas
$ 30.03
1 umbrella
5.94
27 53 spreads
129.85
1-3/4 doz plates
5.78
1-1/6 doz plates
2.45
1 doz plates
1.70
1-1/12 doz Boston tea cups
· 2.86
1-5/12 doz Boston Tea saucers
2.05
1/3 doz bouillons
.79
3/4 doz coupe fruits
1.09
5/6 doz creams
1.33
1/3 doz creams
.10
1/6 doz mustards
.61
1/4 doz oatmeal bowls
.80
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· Jun 28

page 24

29
,Jul

3

2/3 doz g·rill plates
1 barren
1-7/l 2 doz plates
2-2/3 doz plates
2 doz plates
1-1/12 doz Boston tea saucers
3/4 doz coupe fruits
1-7/12 doz platters
2/3 doz platters
1-7/12 doz platters
3-1/12 doz platters
1/4 doz creams
1/4 doz sauce boats
1~1;3 doz celery trays
1-1/6 doz coupe soups
~
1/7 /12 doz tea cups
7/12 doz Boston cream
11/12 doz mustards
22 trs 12936
3 6" plastic reflectors
PP&Ins
39spreads
1 m·aple No 310 1 F Alum Tray
1 baby cot and mattress
11 yds 4/4 rockland No 6500C red and tan

4.00
l.15
6.25
5.81
3.52

1.63
1.13

4.31
2.30
6.49

15.11
.41

1.28
$

5.31
3.50
4.31

1.27
3.44

1.65
.9G
.32

95.55
3.75
10.50
20.46
$1,143.06

c. That said Walter 1VI. Bott denies that he is indebted to
the plaintiff for anv interest on said agg-regate sum of
$1;203.17 and $1,143.06.
.
.
That ,valter l\L Bott denies that he is indebted to the plaintiff for any amount of interest whatsoever.
That vValter M. Bott will rely on all matters and things
provable under his plea of the g·eneral issue entered in this
action.
That he ,vill rely as a defense, upon any and all other matters and things which may develop from the plaintiff's testimony or which may be brought out in the evidence at the
trial of the case.

WALTER M. BOTT,
By M.A:URICE B. SHAPERO,
His Attorney.

MAURICE B. SHAPERO,
Attorney for ,valter l\L Bott.

W. M. Bott, v. N. Snellenburg & Co.
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The following are the Grounds of Defense filed
by leave of the foregoing order by Gay Manor

Hotel Corporation, defendant:
Pm·suant to tl1e order of the Court, the defendant, Gay
Manor Hotel Corporation giYes the following as arid for its
gTu~nds of defenf.e to this action :

1. It denie~ 1hat it is indebted to the plaintiff in the sum
of $9,577.25 with interest thereon, as alleged in the notice
of motiou for judgn1ent.
2. Tl1at the plaintiff is entitled only to recover .from the

ddcndant, Gay Manor Hotel Corporation, the sum of

$\374.08, liability for which said sum has been admitted in
cf;unter-affidavit filed bv this defendant in the within cause
and of which said sum "Walter M. Bott, the other defendant
l:erein, is ulso liable to the extent of $7,231.02, which respecti v•? liabilitie8 have been admitted by each of the defendants
in counter--aflidavits heretofore filed herein and judgment
has .been entered by the Court. against. the defendants, Walter
M. Bott nnd G-a.y .Manor Hotel Corporation, jointly, in the
sum of $7,231.02 and in addition thereto another judgment
ha:-:, been entered against the defendant, Gay Manor Hotel
Corporation, in the sum of $1,143.06.
3. Tlmt c1,~fondant, Gay Manor Hotel Corporation, denies
that it is indt~bted to the plaintiff for any sum over and above
sai·1 $8,H74.08 mid offers as a defense to liability on any an<l
nJl sums over and above $8,374.08 the following:
a. That the plaiutiff agreed under agreement in w·riting
dated April 19th, 1939, between N. Snellenburg & Company,
Incorporated, Gay Manor Hotel Corporation, \Valter l\L Bott
and Clrnrles P. Gay. ( sig·nod copy of said agreepag-e 26 ~ ment is in the possession of the plaintiff, who is
familiar therewith and reference to which is hereby made for pnrticnlars thereof) that it, the said plaintiff
would deliver and install curtain and furnishings referred
to in said contract, to and in the Gay Manor Hotel (Virgfoia Beach, Virg-inia) on or about the 25th day of May, 1939,
which said portion of said agreement t11e plaintiff failed to
fulfill and perform: in that it did not deliver and install the
Haid fumit ure and fumishing·s in said hotel as agreed and
hy reason of said breach of said agreemei1t the defendants
were caused to expend and did expend the sum of $1,203.17,
expenses incurred in connection with the delivery and installa-ti on· of Haid furniture and fnrnishing·s in said hotel, which
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said expense and loss to the defendants were the direct and
proximate result of the breach of said contract on the part
of the plaintiff as aforesaid._
l,. rrlrnt Haid Gay l\fanor Hotel Corporation denies that it
is indebted to tlw plaintiff fo1· any interest on said $1,203.17.
The Gay Manor Hotel Co1·poration denies that it is indebted to tlie plaintiff for. any amount of interest whatsoever..
Thnt Gay Manor Hotel Corporation will rely on all matters and things provable under its plea of the general issue
e11tered in this action.
That it will rely as a defense, upon any and all other matters and things. wl1ich may develop from the plaintiff's testimony or which mny he brought out in the evidence at the trial
of the case..
page 27 ~

G!.Y MANOR HOTEL CORPORATION
Bv M.A URICE B. SHAPERO
· ·
Its Attorney

MAURICE B. SHAPERO
A ttomey for Gay Manor Hotel Corporation
Th,] following is a supplemental Grounds of Defense made
a part of this record by stipulation:
February 17th, 1940.

Ur. Edward R. Baird, Jr.
Attornev at Law
N atiouai Bnnk of Commerce Bldg·.
Norfolk, V n.

Re: N. Snellenburg & Co., Inc. v. Gay Manor Hotel
Corporation, et al.
Dear Sir:
In accordance with your request, the following particulars
a re furnished in connection with cost of delivery and installation in the Gay Mauor Hotel of the furniture and furnishings
puichascd from N. Snellenburg and Company, Incorporated=
Ric.hard Dornbcrger 11 days at 214-1,f day
.Tack Young 11 days at 214% clay
Flovd Bowie 3 da-vs at 2141;'? day
LeRov Bennett 3 ~days at 129 clay
S. 1\f. McDowell 111 clays at 2.50 clay

$23.60

23.60
6.44

3.87
27.50

. ·w. M. Bott, v.

N. Snellenburg & Co.

W. S. Poole 6 davs at 2.50 dav
R. S. Grah:-1m 11 "'days at 2.50 ·day
Richard Harless 11 days at 4.03 day
pagr, 28 ~ Chas. P. Gay 6 days at 6.45
.
:Meals ''M~nTays Cottage" 142 meals 3 for
$1.00

35
15.00
27.50
44.33
$38.70
47.30
18.7b
· 926.58

H&uling Furniture ir. ,J. Farrar
F1 eight and Drayage

$1,203.17

Very truly yours,

:MAURICE B. SHAPERO
MBS/ac
CC Mr. Cecil M. Ro be rt son
Clerk, Circuit Court,
City of Norfolk, Va.

It is stipulated that the foregoing letter is to be a part of
the record in this case.
EDvVARD R. BAIRD, JR.
MAURICE B. SHAPERO
Th<? following· is tbe fieri fa.cias issued in this case on J anuary 24, 1940, and the return thereon:
The Commonwealth of Virginia,
To the Sergeant of the City of Norfolk, GreetingWe Command you, in the name of the Commonwealth of
Virgfoia, that of the Goods and Chattels of Walter M. Bott and
Gay Ma11or Hotel Corporation, a corporation, Defendant, late
in your bailiwick, you cause to be made the sum of SeventyTwo Hundred Thirty-One dollars and Two cents ($7,231.02)
with interest thereon to be computed aft.er the rate of six
per ce11tum per annum from the 8th day of ,January, 1940,
till payment wllich N. Snellenburg & Co., Inc., a
pag·e 29 } corporation, Plaintiff lately in our Circuit Court
of the City of Norfolk has recovered against the
said Defendant as well for a certain judgment as for the interest thereon and also $14.50 which to said Plaintiff in the
Rame court were adjudged for its costs in that behalf expended whereof the said defendants are convict as appears to
us of record; and how you shall have executed tl1is writ, make
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known at the Clerk's office of our said Circuit Court of the
City of Norfolk, at Rules to be holden for the said'. Court, on
the first Monday in April, 1940, and have then and there
this writ.
·witness, Cecil M. Robertson, Clerk· of our said Court at
l1i:-; office the 24th day of January, 1940, in the 164th year of
the Commonwealth.
CECIL M. ROBERTSON, Clerh..
By W. R. HANCKEL, D. C.

Paid and Satisfied J 1111. 23, 1940.
BAIRD "\VHITE & LANNINliAttys.
By E. R. BAIRD, JR.
And on another day, to-wit : In the Circuit Court aforesaid on the 27th day of February, in the year, 1940.

'ThiF day came again the pal'ties, by counsel, and thereupon said defendant, Gay Manor Hotel Corp., by counsel;
suggested its banhuptcy and the further hearing· is continued.
as to it. And thereupon came a jury, to-wit: C.
page 30 ~ 0. Bland, R R. J olmston, R. S. l\fargolius, H. '\V.
Keeling, "\V. S. Lassiter, J. S. McKevitt and E. M.
Fetherston, Jr., who were sworn to well and truly try tlw
issue joined as to the defendant, Walter M. Bott, and having
fully beard the evidence and argument of counsel returned
their verdict in the following words and :figure~, to-wit: ''We,
tl1':l Jury, declare fol' the plaintiff in the amount of 1,184.73".
And thereupon said defendant, by counsel, moved the Court
to set a$idr the verclirt of the jury and grant him a new trial
on the gTounds that the same is contrary to the law and tho
evidence, nnd the further hearing of wl1ich motion is continued.
The following is the testimony in this case:
page 31
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Virginia:

in the Circuit Court of the City of Norfolk.
N. Snc•11edmrg & Company, Incorporated,
V.

vV. M. Bott, et als.
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NOTICE OF· APPEAL.
To !,fr. FJdward H. Baird, Jr.,
Attorney for the N. Snellenburg & Company, Incorporated:
PLEASliJ TAKE NOTICE That on the 6th day of June,
1940, at ,10 o'clock A. M., or as soon thereafter as I may be
heard at tbe courtroom of said court the und~rsigned will
present to the Honorable A. R. Haneke}, Judge of the Circuit Court of the City of Norfolk, Virginia, who presided
ove-r the trial of the above mentioned case in the Circuit
Court of the City of Norfolk, Virginia, on the 27th day of
February, 1940, a stenographic report of the testimony and
oth,~r incidents of the trial in the above case to be authenticated anc.l verified by ]1im.
And also that the undersigned will, at the same time and
place, request .the Clerk of the said court to make up and
deliver to c·ounsel a transcript of the record in the abovP.
entitled cause for the purpose of presenting the same with
a petition t0 th'? Supreme Court of Appeals of Virginia for
a writ of error and supersedeas therein.

WALTER 1\I. BOTT,
By MAURICE B. SHAPERO,
Counsel.
Service accepted this 6th day of June, 1940.

ED"\VAUD H. BAIRD, .TR.,
.Attorney for the Baircl 1Vbite & Lanning.

page 32 } Virginia :

In the Circuit Court of the City of Norfolk.
N. Suell('nhnrµ; & qompany, Incorporated,

·w.

'i/.

M. Bott, et al~.
RECORD.

Stenographic report of all the testimony, tog-ether with
all tlw motions. objections and exccptionH on the part of the
rP.Spf!ctive partiei:;, the nction of the court in respect thereto,
all the instrnctionR granted, amended and refused, and the
objections and exceptions thereto, and all other incidents of
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tlie trial of the said case of N. Snellenburg & Company, Incorporated, 1,. W. l\L Bott, et als., tried in the Circuit Court
of the City of Norfqlk, Virginia, on the 27th da.y of February, 1940, hefore the Honorable Allan R. Hanckel, and jury.
Present: 1\fossrs. Bau·d, White & Lanning (Mr. Edward
R. Baird, ,h·.) aiid Mr. ·william H. Peace, for the plaintiff.
1\fr. i\fauricc B. Shapero, for the defendants.
page

m1 -~ · · irr.

Shapero:

I have just discussed this with

Mr. Baird and we will make it a matter of record.
One of tlic items in litigation this morning is certain transportation em;ts incident to the delivery and installation of
certain mt'rdmndise. In my defense I have alleged that we
are entitled to a deduction of $1,203.17. I find my calculation is erroncons and inst0ad of that amount it should be
$1,J 7().02, wl1ich makes a difference of $33.15 in their favor.
I mention that to the court so my proof will correspond to
the allegation.
The Court: Yon can amend it now if yon want to.
Mr. Shapero: I am amending it now.
Mr. Baird: If your Honor pleases, inasmuch as we are
bringing the suit on a simple account for goods sold and
dclivm·ed, we don't think that our case requires an opening
statement.
·
The Court: ,lust a statement of accounU
l\fr. Baird: Yes, sir.
J\fr. Shapero: I would like to make an opening statement.
The Court: You have a perfect right to do it if you want
to.
Note: Opening statement was thereupon made by counsel
for tl1e clefen clan ts.
page :~4

~

Mr. Baird: If your Honor pleases, before we
put tl1e witness on I would like to state that the
GRy 1\fanor Hotel Corporation, which is a joint defendant
hm·e, lrns gone in bankruptcy since the institution of tliese
proceecling·s.
Tl1~ Court: Who suggested hankrnptcy Y
Mr. Baird: I can't sav whether ·Mr. Shapero suggested it.
The <:om·t = L~t it b~ shown on the record that they have
~•rn·!rn~tecl bankruntcv. Tliat is a. fact. isn't iU
·
1\fr. Rluq1(lro:. That is a fact, yes, sir.
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"\VILLI.AM F. HAHN,
sworn on behalf of· the plaintiff, testified ,as follows:
By l\ilr. Peace:
Q. Give your full name, Mr. Hahn.
A. ·william ]i_ Hahn.
Q. "'\Vhere do you live, Mr. Hahn?
A. 601 }Jldridge avenue, West Collingswood, West Philadelphia, which is a suburb outside of Philadelphia.
page 35 ~ Q. By whom are you employed?
A. N. Snellenburg & Company, Incorporated.
Q. That is the plaintiff in this case?
A. Yes.
Q. Can you tell the jury, ]\fr. Halm, 9r outline what business the plaintiff in this case is engaged in?
~-· They have a retail department store covering about.
one square block, and in addition to that they maintain a
Contract Department for servicing institutions, hotels and
like establishments, all over th~ country. They have been in
this business for at least 15 years.
Q. "\\That do you mean by servicing hotels?
A. We will furnish completely hotels and will send decorators and submit estimates to find the needs of a new hotel or
of re-furnishing an old one .in any of the furnishings line.
Q. What is your position, Mr. Hahn, at N . .Snellenburg &
Company, Incorporated?
A. Wholesale credit manager.
Q. What clor.s that mean?
A. When we receive the orders from the salesmen they
refer them for credit requirement as to whether or not the
1·iRk is satisfactory for Snellenburg to assume.
Q. Do you keep the record~ of your department?
A. No. The bookkeeping department comes impage 36 ~ mediately under me and ·will accept ordeis from
me.
Q. But yon supervise the keeping of the records for that
clepnrtmcnU

A. Y~s.
Q. V\7ill yon tell me wl1ether or not your company has an
account in the name of Walter M. Bott t
A. Ye~
Mr. Shapero: I object to these papers, if your Honor
pleases.·
i\Ir. Peaee: I haven't offered them yet.
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,J,Villiam, F. Hahn.
Mr. Shapero: I am sorry. Go ahead and offer them and

I will object to them.
By Mr. Peace:
Q. I show you what appears to be photostatic copies of
ledger sheets and ask you-

Mr. Shapero: I object to them on the ground that they
are self-serving- declarations and something they have drawn
up among themselves.
The Court : I understood him to ask him to id~mtify them.
Mr. Shapero: It seems to be a page of something they
have got. I don't know what it is.
The Cc•urt : They have not offered them yet.
Mr. Peace: I am trying to identify them first and then ·
I will offer them.
page 37 ~ The Court: Le:t l1im identify them, and not off er them yet.
Mr. Shapero: I clon 't want him to g0 · ·to detail.
The Court: I understood counsel to say he wanted to
identify them. Of course, you can't tell what he is going
.to do.
By Mr. Peace:
Q. Will you tell me what they are
A. These arc photostatic copies of ledger cards in our bookkccpinri department.
Q. Are they drawn up under your supervision?
A. Ye~.
Q. Do they show the account to which you have previously
referred as Rtancling· in the name of \Valter M. Bott. the defendant in this case f
A. Yes.
Q. Do they show a balance 1
A.. Yes.
Q. Owing to your company!
A. Yes, sir.
Q. Would you read to me the names of the individuals and
in whose name the account stands?
6
/

The Court : Have you got the books here t
Mr. Peace: We haven't the books here.
Mr. Shapero: I object to the introduction of it.
page 38 ~ Mr. Peace: These are photostatic copies of the
books.
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.Jl'ilUam. "1!1. llahn.
The Court= Is that admissible under our statute 7
Mr. Baird: . I think so, if the witness identifies them as
being accurate.
The Court: Whether photostatic copies are admissible under our statute I am not prepared to say.
Mr.. Baird: vVe won't press it now.
The Court: ,Just ask him to identifv them.
Mr. Shapero: He is offering them· in evidence. I object
to them and will ask to be heard on them later.
Note : The papers were thereupon marked Exhibits 1 and
2 for identification.

Mr. Peace: I guess there is no use of having the witness
to identify this. It is admittedly a contract between the parties.
Mr. Shapero: That is right, sir. Is tliat the contract of
.April 19th 1
'Mr. Peace: Yes.
The Court: Do you want to read it to the jury so tha.t they
can understand iU
·
Mr. Peace: Yes. It might be wise· to do so. It isn't very
long
N otP,: Contract dnted April 19th, 1939, was thereupon read
und m:uked ''Exhibit :J:H. ''

page 39 }

Mr. Peace: Your Honor, I would like to introduce in evidence the letter ref erred to and made
a part of that contract by reference.
. The Court: It h, a rig·ht long letter, isn't it?
l\fr. Peace: Yes.
The Oourt: I understood that a good deal of it was not
dis1111ted.
i\fr. Shapero: ·we don't dispute this contract. We have
no objection to it and we don't object to tl1is letter going in.
The Court: I was trying to see if I could shorten it by
nof. 1urving- the whole letter read.
l\fr. Peace: It is just a list of things tc, go in the hotel
moRtlv.
'Mr: Shapero: Do vou want to read it~
l\fr. Peace: I won]d like to read it if vou don't mind.
1\fr. Shapero: If you are going· to read part of it, read it
all.
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Mr. Peace: The only things I want to read are these (indicating), not the description.
Kote: The letter was read and marked '' Exhibit 2.' • ·
Mr. Pl-'ace: I wonder how much of this I should read (referring to paper).
Mr. Shapero: I have never seen it. If I could
page 40 ~ glance over it I mig·h.t allow the whole thing to go
in. I have never seen this before, if your Hon01·
pleases,·. micl I object to· the introduction of copy of letter
of March· 30th on this account. The first letter is :March
30th.
The Court : Who is that addressed to Y
Mr. Shapero: It is addressed to Mr. Charles P. Gay. Herc
is a letter of April 3rd, 1939, which would be four days later.
This letter which we have a1lowed to go in evidence start~
out by saying '' Supplementing our original proposal of
March 30th,'' so this is no longer effective.
· The Court: That is a supplement to it?
Mr. Shapero: The evidence would show that something
was taken out in the second letter.
']~he Court: I think it is all right.
Mr. Shapero: I object to the introduction of the carbon
copy of letter of March 30th on the grounds that it has been
supplemented by letter of April 3rd.
The Court: I overrule the objection. Note your exception. .
Mr. Shapero: Exception.
The Court: Do you want to read all of that¥
1\1:r. Shapero: It is not necessary.
Mr. Peace: The mo~t of it is like the other letpng·e 41 ~ ter. lmt I want to read the pertinent paragraphs.
J\fr. Shapero: I have no objection to his reading anything in the letter, but if he wants to omit the descriptions it is all right.
1\fr. Peace: This is addressed to Mr. Gay.
Note: The letter was read in part and marked "Exhibit 3.''
By Mr. Peace:
Q. So far as you know. do tl10se three paper~ constitute
the contmcat between Mr. Gay, the Gay Manor Hotel Corpol'ation. 1\fr. Bott, and your company?
.A. They do.
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The Court: I didn't catch the question.
Mr. Peace: I asked him if, as far as he· knew, those three
papers constituted the contract bet.ween Mr. Gay, the Gay
Manor Hotel Corporation, Mr. Bott, and his company.
By Mr. Shapero:
(~. Your answer was yes 1
A. Yes.

Rv Mr. Peace:
..Q. Mr. Hahn, do you know the balance due on this account?
A. I can identify it by referring to these cards.
l\fr. Shapero: I have 110 objection to that, sir, to facilitate
matters.
pag·e 42 ~ The Court: You are talking- about the balance
due on the whole thing?
Mr. Peace: Yes, sir.

A. The entire matter is $1,143.06 plus $1,231.64.
By Mr. Shapero:
Q. When you say the entire balance, you mean for every-.
thing including tl1e open aceount and all?
·
A. Yes. the entire balance.
CJ. You' mean the entire balance?
A. Yes.
By :M:r. Peace:
Q. I notice, Mr. Hahn, that in the plea.dings in the case
herP- that the claim whicb your company makes is for a larger
sum than that which you just stated to the jury. Will you
please explain if you know why that fig·ure has been changed Y
· A. Surely. On January 27th we received throughQ. Do you know the exact figure?
A. Less interest?
Q. Less any deductions?
A. Yes. I can explain it.
0. That is all I want to know.
A. $7,249.10, which included the interest of $18.08 mentioned-

Ry Mr. Shapero:
page 43 }

Q. What was tliat item?.
A. $7,249.10.
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A. Representing payment received from l\fr. Bott.
Bv Mr .. Peace :
"'Q. Since suit has been instituted?
A. Yes.
Rv the Court :
··Q. That is this year, January, 1940¥
A. Yes, sir. That is the amount which Mr. Bott assumed
and paid.

By l\fr. Shapero:
Q. That is the check I p;ave Mr. Baird Y
A. Yes, sir.
Q. That was last month?
.A.. Yes.
Bv Mr. Peace:
· Q. Mr. Hahn, were the goods delivered under the contract
and under that open account mentioned here 1
A. Yes, sir.
Q. They were delivered 1
A. Yes.
Q. Were they of the value of the amount charged in your
gtatements under the contract?
A. Yes, they were.

pap;e 44 ~

CROSS EXA:MINATION.

By Mr. Shapero:
Q. Mr. Halm, wliat did you say your first name was?
A. William.
Q. Ho,v do you spell it f
A. W-i-1-1-i-a-m.
Q. The last name?
A. H-a-b-n.
0. :Mr. Halm, you say tlmt you delivered the merchandise?
A. Yes.
0. When did vou do tlmU
A. Pardon
sir?
Q. Wlwn did von deliver it?
A. In accordance with the dates shown.
0. Where did vou deliver it?
A. In accordance with the contract. Delivery, of course,
would be-

me·,
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The Court:

·where was it delivered, he said.

By Mr. Shapero:
Q. ·wheref
A. To the Gay Manor Hotel at Virginia Beach, Virginia.
Delive-ry, of course, was made in accordance with the contract.
Q. That is something for the court to pass on, Mr. Hahn,
but I won't object to it.
page 45 ~ A. I know it.
Q. Did you pay for the delivery and installation f.
A. No, sir. In other words, that is split. I show you the
items which we agreed to pay for and the items which it was
agreed the other party was to pay for.
Q. You l1ave just stated that the three papers, one dated
Ma.rch 30tl1, 1939, another letter of April 3rd, 1939, and the
contract, wl1ich was signed by Bott, dated April 19th, 1939,
covered your entire contract. Is that what you said f
A. Yes.
Q. I read you a paragraph from the contract signed by Mr.
Bott, Charles P. Gay, the Ga.y Ma:nor Hotel Corporation, and
your company, dated April 19th, 193'9, as follows: '' Snellenburgs agree to deliver and install the aforementioned furniture and furnishing·s to and in the Gay Manor Hotel on or
about the 25th day of May, 1939." Did you pay for that delivery and installation, or not f
A. No, we didn't in its entirety.
Q. How muc]1 of it did you pay t
A. You l1a-\·e them, tl10 several items we agTeed to.
Q. ,Vhere in the two letters which you mention as also a
· ·n rt of the contract does it say that you would pay for n
portion of it 1
A. In that it says we will pay for such portions as we
actually agreed to definitely install.
page 46 } Q. It says that in tlJat letter 1
A. Yes.
Q. Let me ask you nbont tl1is contract.
A. Yes.
Q. Do you SC'} anything in this contract. signed by ].\fr. Bott
that he was to pay any of the costs of delivery and installation?
...~. Yes.
Q. Rend it to me.
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A. '' Snellenburgs agree to sell to the second parties all the
. certain articles of furniture, cotton gods, venetian blinds,
draperies, silverware,.. chinaware, glassware and additions
mr.mtioned and itemized in a letter dated April 3rd, 1939 written bv the Department of Contracts of N. Snellenburg· &
Company, Inc. to J\fr. Charles P. Gay, Gay Manor Hotel, Virginia Beach, Virginia, which letter is incorporated in this
agTcement by· rcferenr.e. ''
Q. AU right, sir. "\Vhat is the next paragraph?
A. ~rhe next paragraph is the intent.
Q. Read what the next paragraph says.
A. '' Snellenburg·s agree to deliver and install the aforementionc!.l furniture and furnishings to and in the Gay Manor
Hotel on or ubout the 25th day of :May, 1939."
Q. DoeH anytl1i11g in that contract say anything about Mr.
Hof c paying for the installation and delivery t Is
page 47 ~ there anything in this paragraph #2 which you
have just read, which is the only thing· signed by
Mr. Bott, which says he is to pay it or you?
A. Thi.;-; rc!fers to the intent at the time of the signing, intent at the time of drawing tl!is, and was to place a date
upon tlrn dolivery and installation.
Q How eoulcl you pick out· a date to put it in the Gay
Manor Hotel, 1llis merchandise, to put it in a hotel that was
not completed at that time, and say that it was controlling·?
Wlrnt controJ could you have of that? What date could you
8av it would be put in the hoteH
A. That i~ ihe limit. It is to be installed on or about that
date.
Q. Is there anything in this contract which you say is a
contract between you and Mr. Bott which says that he is to
pay for deliwiry and installation·? You can answer that yes
01· no.
A. I vrnuld say your question is a leading one. This other
p:mer was a part of the contract.
Q. Fcwiunafoly I have a right to aAk you leading questions
on cross flxamination.
·
A. No, in that contract nothing specifically says so.
0. To the C'onfrm'V, .this contract. does say that you~ the
plaintiff, H!!Tee to deliver and install the merchandise. DoeH
it sav that or cloes it not say that?
p:w:e 4-R ~
A. State tl1e para.graph.
Q. Is this the nrovision in the contract: Snellenbur~s agree to deliver and" install the aforementioned furni-
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ture and furnishings to and in the Gay Manor Hotel on or
al,c,ut the 25th day of May, 1939?"
The Court: Doesn't that appear from the contract itselfi
Of course, the juT'y and I are bound by the contract.
Mr. Shapero: A]] right, sir.
By Mr. Shapero:
Q. You ·have said that th~se three letters, but I will ask
you again--that tl1ese three papers are the complete· con-:
tract-¥
· ··
·
.. ·
A~ Yes.
.
Q. And the merehandise mentioned in this contract of April
19th, in which Bott ag1~ees fo pay for ·this difference, is listed
in tht"\ letter of April 3rd, 1939?
A. Yes.
·
Q. The only article listed in tl~is letter covered the open
account obligation?
·

A. No.
.
1
Q. '1 he1t the $1,14.3.06 is for merchandise not listed in this
agreement 7
·· ·
·
· A. Yes.
Q. And this covers the entire agreement between
page 49 ~ you and Bott?
A. 80 far as the contract is concerned. We
have mentioned, I believe-l }lave stated that the other account was an open accou:nt ancl not a contract acount.
RE-DIR,ECT EXAMINATION.

Bv ·Mr. Peace:
·Q. Mr. Hahn, referrinp: now to letter of :March 30th, it says
tl1e clrnperies are quoted' iustalled, the venetian blinds are
ouoted installed, the carpet runners and solid section of foyer
quoted completely. installed. Did you company pay for the
tronsnortation and installation of thoRe oarticular items Y
A.-We clid.
lJ. 'rhe other part of that pal'ag;raph mentions that all
furnitnre.- lamps. cotton !rnods, silverware, china and glassware, and miscellaneous. items are auotecl f. o. b. respective
facto1·ies. Did yon pay f,w 1:he freigl1t and drayage on tl1ose
it('ms which are, under this letter, stated to be sent f. o. b.
factorv?
A. A.br1olutely not.
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Mr. Shapero:

That which we contend we paid is all we

ar<~ coutcnding· for, and that which he has paid we are n9t

asking cre<lit for, and it is not included in the amount we are
attempting to setoff.
Mr. Peace. We think there is a perfectly clear
page 50 ~ distinction under those conditions. There a.re only
three items we are to deliver and install and pay
for, and the others were to be sent f. o. b. factory as the lette i' says, and that this is a supplement of the earlier letter,
und all I am trying to show is ,vhat the parties agreed to.
The third paragraph says, '' '\V(~ further agree to supervise
the installation and placement of each piece of furniture in
their reRpective rooms.''
The Court: You don't contend that yon are entitled to
any credit on that?
Mr. Shapero: No, indeed.
The Court: Let's don't confuse it then.
Mr. Shapero: I _contend that the merchandise referred to
in this contract which we signed is this merchandise listed
here.
TL!: Court: In the April 3rd contractt
lVlr. Shapero: In the April 3rd contract, and we say that
they nmst pay for transportation and delivery of this stuff.
That is what we claim credit for, and nothing else.
Mr. Peace: Some of the things in that letter of April 3rd
a re things we paid for and we say we paid for it in accordance with our letter of March 30th.
:rvfr. Shapero: And we say it was not included
i.mgc 51 ~ in our stuff.
- 1fr. Peace: At the same time, we think we haw
a right to bring out the two different transactions.
rrhe Court: I don't want anything that is not relevant.
e will have trouble enough with this, I imagine.

,v

Bv Mr. Peace:
·Q. When did you hear for the first time there was any question as to the propriety of Mr. Gay, Mr. Bott, and the Gay
:Manor Hotel paying the price of the freight and drayage
for those articles that were shipped f. o. b. respective factories in accordance with that letted
A. On mv first visit to Norfolk-the exact date is in the
papers-I believe November 6th. May I make a correction
theref
I

Mr. Shapero: ·what was that question?
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Note:

The question was read.

A. At tha.t time it was during the interview that I mentioned '' There is no question as to the freight at all Y'' The
question of the freight first came up-I believe the first advice I received was through our attorneys after the action first
started-after the action started.
By Mr. Peace:
Q. You mean your attorneys here in Norfolk!
A. Yes.
page 52 } Q. Returning· for a moment to the open account
which has been mentioned several times here, how
did those orders come in, if you know?
A~ The orders, of course, came in through our Contract
Department. Mr. Holmead was the salesman.
Q. To whose account were they charged 1
Mr. Shapero-: I object to that.
The Court: ·what is thaU
Mr. Peace: To whose account were they charged? They
were orders that came in from tbe hotel but they were not
under the contract. ·we grant that. They were not items
mentioned in the letter of April 3rd.
The Court: Not in the letter of April 3rd?
J\l r. Peace: No, sir.
The Court: I sustain the objection. As J understand it,
this is the open account and not mentioned in the letter of
April 3rd.
1\fr. Peace: That is right. There were things, it developed
lnter, the hotel needed.
The Court: I don't sec how you ean hold him on them.

Bv I\fr. Peace:
·o. "Who ordered these items, if you know1
A. T would not know except by hearsay.
page 53 }

HENRY H. HOLMEAD,
sworn on behalf of the plaintiff, testified as fol-

lows:

Hv l\fr. Baird:
Q. Give us vour full name, address, and occupation, please.
A. Henry H. Holmead, Hattonfield, New Jersey, which is
n sulmrb of Philadelphia, decorative contract salesman.
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Q. Did you ever live in Norfolk or Portsmouth f
A. I never lived here. My father and mother live in Portsmouth and have for about 19 years.
Q. ·what is your position, if any, with the plaintiff, N.
Snellenburg & Company ?
.
A. Contract salesman, decorative contract salesman.
Q. You are a decorative contract salesman 1
0

A. Yes.
Q. Did you have anything to clo with the sales of furniture
to the Gav Manor Hotel f

A. YeS: I had all to do with.
Q. In regard to the open account, the balance of eleven
hundred and forty-three and some odd dollars and cents, who
put in orders for that merchandise?
· A. Mr. Gay put the orders in.for the majority. There were
just a couple of items that. :hfr. Bott himself asked me to
send down.
That was after the hotel was nearly completed.
page 54 ~ By the Court :
Q. You said something about Mr. Bott ordering
eomef
.A. Yes, sir.
Q. I didn't catch that.
~~· Yes, sir.

Bv Mr. Baird :
·Q. I hand you wlmt purports to be· a copy of an itemized
open account_ and ask you, by referring to that account, to
tell the jury which items Mr. Bott ordered and which items
Mr. Gay ordered, and which items were discussed there between the two or three of you f

Mr. Shapero:
the introduction
Mr. Baird: I
Mr. Shapero:
The Court: I
RoU ordered in

in.

Let me get my objection
I· object to
of that list as evidence.
l1aven 't introduced it.
I didn't foliow you!
.
understood him to ask him what items }fr.
the whole list, of course .

.A •.May I enumerate them by reading them?
Bv Mr. Baird:
·Q. Tell UR which ones were ordered by Mr. Bott.
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The Court: Check it up and tell him.

A. The ones ordered by Mr. Bott were 11 yards of four
quarter carpet.
By Mr. Baird:
Q. Check them off as you but them in.
.
page 55 ~ A. 11 yards of four quarter carpet they thought
they needed for steps, and he also ordered-I can't
find it, but he also ordered cocoa matting runners for the
basement halls. I can't find it here. It must be here but I
can't see it. Maybe you can help me, Mr. Baird.
Q. Is it 4 45" plain cocoa matting?
A. Yes, four runners, 45" plain cocoa matting.
By Mr. Shapero :
Q. How much is that in dollars and cents t
A. $51.00.
'Q. -what is the date of thaU
A. In lengths with eight pieces of rubber matting ends.
That is June 9th.
Q. June 9tht
A. Yes.

Bv the Court:
..0. You said there was another item. Have you found that Y
A. Those are the two items.
By Mr. Shapero:
Q. What is the other itemf
A. 11 yards of carpet.
Q. How much is that V
A. $20.46.
Q. What is the date of thaU
page 56 ~ A. The billing- was dated July 3rd although we
delivered the carpet before June 10th. We received late billinp: from the factory at that time.
Q. You have p:ot it dated on your statement at what time?
A. .Tu1y 3rd. That does not represent when they got it.
Q. There were two items, $51.00 and $20.46?
A. Yes. In addition there are many items which are overflow of the original contract.
·

Bv J\fr. Baird :
Q. Explain what you mean by overflow.
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A. It is customary, as hotel men well know-

I object to this.
The Witness: It is customary just the same. When you
ship china to a hotel you ship'rl1e Court: Wait until he states his objection.
l\Ir. Shapero~

By Mr. Baird:
Q. Tell us what is overflow, what overflow means, and what
those items represent.
A. Overflow means that in the shipment of china by numbers the china potteries don't ship the actual nu}Ilber of dozens
as specified when you place the order with them.
Q. You mean that if I order a dozen cups of china with
the name of the Gay Manor Hotel written on them the pottery
makers make up more than a dozen; is that right t
A. Even if the name isn't on them, if it is a
page 57 ~ specified pattern.
Q. Why do they clo thaU
A. Because it. is a specific pattern for that particular hotel
job.

l\fr. Shapero: If they can show that Mr. Bott ordered
tlwse items personally, all rig·llt, but if they can't show he
ordered this overflow ,ve object to it.
l\Ir. Baird: I am examining· this witness. I think we are
entitled to explain ,vhat those charges are for.
The Court: Yes, but he can object to it.
l\fr. Shapero: I object to any explanation of overflows unless the witness can say that this overflow was bought by
l\f r. Bott.
:Mr. Baird: This china is in addition to the china mentioned in the contract. what they call overflows.
l\fr. Shapero: I object to any evidence with reference to
additions.
Mr. Baird: We can prove we sold Mr. Bott certain goodg
nml what thcv were.
The Court ; Of course.
1\fr. Baird: Tliat is what I am trving to prove. These are
the Q·oods we claim we sold l\fr. Bott and Mr. Gay in the hotel
jointly.
TJ1e Court: I understood that he named the articles Mr.
Bott ordered.
png·e 58 ~ !fr. Baird: We claim Mr. Gav orcle1·ed the others
for the joint account.
·
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The Court: You can't hold Mr. Bott on that.
l\fr. Baird: I had better start right at the beginning.
By Mr. Baird: ,
'<i. Mr. Holmead, did you write the letter of March 30th,
1.939?
A. Yes, sir.
Q. At that time had you or your company agreed to ship
the merclmndisc to the Gav Manor Hotel?
A. No.
.
Q. Why not?
A. Because credit arrangements had not been established
$atisfactorilv.
Q. Had not been established. Did you assist Mr. Gay in
making arrangments that would be satisfactory to your company for credit?
A. Yes, I did.
.
0. Tell the jury just as quickly as you can what was done.
A. The origfoal estimate exceeded what l\fr. Gay wanted
to spend for furniture. That is why you have the second
estimate, and it was revised, cut down~ from the original layout. I came to Norfolk and spent several days with l\fr. Gay.
I explained very clearly to Mr. Gay that we didn't
page 59 } have anything tangible upon which to base credit
''unless you associate yourself wtth someone that
ran g·uarantee the payment of the account.'' Before Mr. Gay
W(\nt into partnership with Mr. Bott we attempted.:.__
Mr. Shapero: H~ is t.alkin~; about a partnership and there
h, no partnershin here. I object to that.
The Court: Strike out that remark.
t·0

rrhe ·witness: Before we contacted Mr. Bott we attempted
jnterest l)ankers, and we went to two or three banking

in~titutions tog·cther.
l\fr. Shapero: If anv of those negotiations took plac~ out
of tlie l)resence of l\f r. Bott, I object to it.
Tlie ·Conrt: If it led un to anvthing between Mr. Bott and
tl10 nlaintiff. m- tliese otl1er parties, and he explained it to
Mr. Bott, it is all right.

n~

tl1e Court:
0. Did you ever get in contact with Mr. Bottt
A. Yes, sir.
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Mr. Baird: I am trying to get to it as fast as I can, that
he went to Mr. Bott ·and explained it.
The Court: If he explained it to Mr. Bott it is a different
matter.

'L'be Witness: I explained it to him.
~

By Mr. Baird :
Q. ·when did you first see Mr. BotU
A. Mr. Gay introduced me to Mr. Bott in his office.
Q. .Approximately when was that·?
.A. I would say ahout the first week in April.
Q. Was it after the letter of April 3rd was written f
A. Oh, yes. I would say it was maybe the middle part.
Q. You and Mr. Gay: went to Mr. Bott's office¥
A . .Yes.
Q. Tell us what the conve.rsation was .
.A.. The purpose of it wasQ. Tell us what the conversation was.
A. I asked Mr. Bott if he would guarantee the account and
he said no, why should he guarantee payment of the account
when he was only a stockholder. Then I left and Mr. Gay
negotiated with Mr. Bott. I waited in Norfolk a whole clay
and Mr. Gay finally returned to me and reported that he
had-

page 60

1\fr. Shapero: One minute.

By the Court:
Q. Did you ever see Mr. Bott. after thaU
A. Not until after tlle contract had been signed.
Q. ·what happened between you and Mr. Bott after that?
A. I went back to him for the pmpose of having·-making
it possible to issue credit for the furniture needed for the
hotel.
Mr. Baird: ·we ·are attempting to show that Mr.
page 61 ~ Bott and Mr. Gay entered into a partnership relationship assuring joint and equal responsibility
for the purchase of this furniture, and what Mr. Gay told Mr.
Holmead with regard to their arrangement was later confirmed by Mr. Bott himself.
The Court: If you can prove it, all right.
Mr. Baird: I expect to prove what 1\fr. Gay told Mr. Holmead and then expect to prove that Mr. Holmead saw :Mr.
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Bott after the contract was signed and he confirmed the entire
arrangement.
Mr. Shapero: If my friend will show me any allegation of
partnership in this notice of motion, I won't have any objection.
The Court: I don't know that he has to allege it. I don't
know what the allegations are.
Mr. Shapero: He simpiy alleges an account against the
corporation and the individuals.
·
Mr. Baird: I never sued Mr. Gay. I could not get jurisdiction of him in Norfolk. He lives at the beach.
Mr. Shapero: You could not get jurisdiction¥
Mr. Baird: Mr. Shapero hasn't called for·any particulars.
Mr. Shapero: I don't want you to prove something you
have not alleged.
page 62 ~ The Court: Of course, you have a right under
the statute to amend at any time.
Mr. Baird: I will sit down and amend it now.
Mr. Shapero: If you want to allege a partnership I will
file an affidavit. You can ask leave to a.mend alleging a partnership and your Honor will consider that we have filed an
affidavit denying it.
..
Mr. Baird. We allege that they not only held themselves
out as partners but that Mr. Bott otherwise held himself out
as willing to become responsible for this furniture and furnishings.
Mr. Shapero: All right.
The Court: With those allegations, you can go ahead.
Mr. Shapero: And we will file an affidavit calling on him
to prove it.
The Court: All right.
By Mr. Baird:
Q. In your first conversation with Mr. Bott in the presence
of Mr. Gay, was anything said by W. M. Bott or by l\fr.
Gay with regard to joining up, Mr. Bott's. joining up with
Mr. Gay, for the purchase of the necessary furniture and
furnishings for the hotel Y
·
A. Other than whe:d he said he wouldn't guarantee payment of twenty or twenty-five thousand dollars' worth of furniture simply because he was a large stockholder,
page 63 ~ that he wouldn't do that unless it was a part of
his business.
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By Mr. Shapero:
Q. Unless what 1
A. Unless he was in business with ::M:r. Gay.
Q. He said that to you?
A. Yes.
By Mr. Baird:
Q. Mr. Bott said he wouldn't guarantee that unless he was
in business with Mr. Gay¥
A. Yes. He said "Why should I guarantee payment1 I
am only a stockholder." At that time I elaborated on the
hotel and the conditions at the beach and the whole general
plan and I probably talked as much about it favorably as Mr.
Gay had been doing over a period of months. I was encouraged about it and I think Mr. Bott agreed because he said,
''Holmead, after all I think it is a great proposition, too, or
I would not have invested so much money.''
By Mr. Baird:
Q. You were trying to sell the proposition to him ?
A. Yes, for two reasons, naturally to get the sale through
of the furniture at that time and in accordance with the wav
Mr. Gay wanted it furnished.
·
Q. You say you left, and Mr. Gay came to see you the next
day, is that it, or got in touch with you 1
page 64 ~ A. I think the following day or the day after.
In other words, all I know is Mr. Gay made satisfactory arrangements.
Q. ·w11at did Mr. Gay tell you of the arrangements he
had made with Mr. Bott?
A. Frankly, I told Charlie0

Mr. Shapero: 1Vait a minute.
The Court: Isn't that subject to your previous objection
with reference to partnership? You are denying it?
Mr. Shapero: Yes, but he hasn't shown partnership or
agency, and Mr. Bott is not bound by what Mr. Gay says.
The Court: I understand he went back to Mr. Bott and told
· him what Mr. Gay said to him.
Mr. Baird: I expect to show Mr. Holrnead went back to
Mr. Bott and Mr. Bott said or told Mr. Holmead he was in
partnership with him.
Mr. Shapero: Nobody has ever said that. Has he ever
used the word "Partnership" since he has been sitting there?
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The Court : Let's go ahead and get through with it.
overrule the objection. Go ahead.
Mr. Slmpero: Exception.

I

By Mr. Baird:
Q. What did Mr. Gay tell yon when he returned
page 65 } from negotiating with 1\fr. Bott?
A. He said he had made the deal with Mr. Bott.
He didn't want to go into partnership with Mr. Bott at the
beginning apparently because he wanted to control the interest of the hotel, but I told him frankly unless he did go
in partnership with some responsible person or some :financial contact we could not get it through the Credit Department,
and so he comes back and says ''Okay; it is all settled and ·
Mr. Bott will guarantee the account", and reference was made
by Mr. Gay all along when he-Mr. Shapero: One minute.
The Witness: Statements were made at all times that in
order to have such a partnership he would have to give an
equal share of whatever it would be.
By Mr. Baird:
Q. An equal share of what?
A. Of the whole corporation, equal fifty-fifty partners m
the whole proje.ct.
Q. When did you next see Mr. Bott?
Mr. Shapero: I want to object and except to all of this.
The Court: I understand you object to all of it.
Mr. Shapero: If it is understood I am objecting to all
of it, I guess it is all right. I am further objecting
page 66 } to any statement made by Mr. Gay as not binding
Mr. Bott.
The Court: I understand that.

By Mr. Baird :
Q. When did you next see Mr. Bott f
A. About two weeks later, I think, I had occasion to come
clown to Virginia Beach and take the necessary measurements
and go over the hotel, and at tha.t time I went to sec Mr.
Bott.
Q. Was that before or after the agreemenU
A. After the agreement was signed.
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Q. About how long?
A. I would say about two weeks.
Q. You got busy in installing and placing the furniture
and taking measurements; is that iU
A. Yes, just preliminary work I had to do prior to the shipments.
Q. All right.
·
A. I saw Mr. Bott and thanked him at that time for making
it possible for me to have the order and he said, "Well,
I didn't expect to be in the hotel business'', but now he was
in it he expected me to do a good job and he frankly complimented me on the proposal and said that if we had not received the contract to do the decorative work he
page 67 ~ dicln 't believe he would be interested in tlie project
at all, and he was so glad I was going to do it, and
he felt better about the whole thing and that is one of the
reasons he went in with Mr. Gay.
- Q. That was one of the what?
A. That was one of the reasons he went in with Mr. Gay
and made it possible to guarantee the account.
Q. "\Vas Mr. Gay present then?
A. No.
Q. Did he give yon any instructions ·y
A. None whatever.
Q. Mr. Bottf
A. None whatever except it better be a good job, that he
was counting on you-I mean counting on me and Mr. Gay
to make a good job of it and ''If it isn't you are going to hear
from me'', and I assured him he had nothing to worry about,
that I would personally supervise it and it would be a fine installation.
Q. Did he say he was going to do anyMr. Shapero: Don't lead him.
By Mr. Baird:
Q. Was anything said as to who was going to be the mnn
to supervise the .work from his standpoint or from
page 68 ~ Mr. Gay's standpoint or from the hotel's standpoint?
A. We never discussed the price of the furniture because
he stated he didn't know anything about running a hotel business and was depending entirely upon Mr. Gay, he being nu
old hotel man.
Q. He said he was depending entirely upon Mr. Gay!
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A.
Q.
with
A.

Yes.
Did he tell you what Mr. Gay did ,vould be all right
himf
Yes.

Mr. Shapero: I object to that.
The Court: It is a leading question. I sustain the objection to that.
By Mr. Baird:
Q. What did he tell you with reference to Mr. Gay's authority to act for him, if anything?
•
A. Other than that I was to do everything I could and gei
together with him and fix it up and make it a fine job.
Q. What were his words when he said that, Mr. Holmead 1
A. He had not expected to be messed up in this but now he
was in the hotel business and he stated he didn't know how
he got into it, but he got in it, and now that he was it had
better be good and that he was counting on lvlr. Gay to make
a fine job of it and depending upon me to make it attractive
to the public.
page 69 ~ Q. You have testified that Mr. Bott personally
ordered three of the items on that accountf
Mr. Shapero: Two, I think.
Bv Mr. Baird:
"'Q. Two of them. Under what circumstances did he give you
the first order?
A. This was just before the opening, about May 15th. Prar.tically all the work was completed and Mr. Bott was out one
afternoon, I think, looking around.
Q. Where was that?
A. At the hotel, admiring everything, and that when Mr.
Bott and Mr. Gay decided they needed those few extra things,
and the additions were never discussed with Mr. Bott in my
presence, but Mr. Bott ordered these two things himseif. I
report~d to Mr. Gay what Mr. Bott wanted. I understood
they were in partners and so I followed it through.
Q. Just what did ]\fr. Bott tell you when he ordered those
items?
A. He said '' I think we better buy some more carpet for
these steps", and I measured them and told him he should
have about 11 yards and he said "Better sP.nd it down",
that he wanted good matting for the basement floors under-

lO
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neath, and he said ''You better send this down", ancl I reported to Mr. Gay that he ordered them. 'rhey were added to
the additional list of things.
page 70 ~
Q. Was anything said at that time about the cost
of delivery and installing them.
A. No. It was clearly understood that Mr. Gay was to pay
all freight charges.
Q. ,vho paid the freight charges f
A. :Mr. Gay.
Q. Then they were to pay the freight charges
A. Yes.
Q. 1Vas any complaint made to you by Mr. Gay gr ~myone
that they were not to pay the freight charges?
A. No, sir.
Q. v\Then was the :first time you heard Mr. Bott, Mr. Gay
or anyone ever contend that it was Snellenburg's obligation
under the contract to pay for the freight 1
A. I heard it through :Mr. Hahn, our credit manager, it
seems like about a month ago.
Q. About a month ago f
A. Or maybe not that long.
Q. According to the original letter of March 30th, all shipments were to be f. o. b. the respediye factories except the
venetian blinds, carpets and curtains f
A. Yes.
Q. They were installed 1
A. Yes.
Q. Was that your understanding?
page 71 ~
A. Yes.
Q. vVhat was done pursuant to that understanding1
A. I suggested to Mr. Gay to make the price f. o. b. th,~ factories so it would be the true and honest freight charges rather
that a delivered price where we would have to approximate
all of the freight rates·and the w·eig·hts, and, of course, when
we do that we are always sure to6
/

Mr. Shapero: I object to all of this conversation he Imel
with l\rlr. Gay on the ground that it is an attempt to vary and
change the letter and terms of this written contract.
The Court: I understand it is a question of partnership
now that they are dealing with. You arc, of c·oursc, denying
that.
1\fr. Shapero: As to the open account, there is no question
but that the corporation should pay freig-ht for that. We do
say, however, that as to the items covered in the contriwt, the
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plaintiff was to pay the freight on, and any conversation that
took place after that would not be admissible.
The Court: If they sustain this other allegation which
they have put in that Mr. Gay and Mr. Bott were partucrs,
I think it would be all right.
Mr. Shapero: That is an attempt .to change the terms of
this contract, isn't it!
page 72 }- The Court: I am inclined to think it is if it was
made before, not after.
Mr. Shapero: Let's find out whether it was, or not.
Mr. Baird: I am trying to prove, if your Honor pleases,
what was done after the contracts were executed and after
all the letters were exchanged after the 19th of April.
The Court: Of course, you have a right to if it was subsequent to it.
Mr. Shapero: He is trying to show that the corporation
paid this freight, and how in the world could that impose any
liability on Mr. Bott under this contract?
The Court: We all recognize you can show the modification
of a contract if it was made afterwards. That is perfectly
legitimate. He said it was after the 19th of April.
Mr. Shapero: Maybe I am not making myself clear. )Ve
don't deny that the corporation paid the freight, but we are
objecting to his attempt to vary the terms of the written contract.
The Court: But he claims you should pay it by reason
of the agreement made afterwards. I think he said
page 73 ~ the contract was on the 19th of April.
Mr. Baird: We contend that under the terms of
the agreement it was our obligation to ship all the merchandise f. o. b. the respective factories except the . draperies,
venetian blinds and carpet which we quoted completely installed .
.Mr. Shapero: vVe take the position that he is attempting
to vary this written agreement.
Tlie Court: Hasn't he a perfect right to do it if it was done
after the contract was executed?
Mr. Shapero: I don't notice his saying anything about Mr.
Bott saying anything with reference to this transaction.
The Court: But he is going on the theory that Mr. Gay
and Mr. Bott were partners, and that is subject to your objection. Note your objection and exception. Go ahead.

By Mr. Baird:
Q. Did you all ship the furniture and furnishings f. o. b.
the respective factories 7
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A. That is what we did.
Q. All except what T
A. I instructed all the factories to make shipment ·in sufficient time-

Mr. Shapero:· I object to that.
page 74

~

By Mr. Baird:
Q. You have already testified that you sent them
out f. o. b. the factories Y
A. Yes.
Q. What about the venetian blinds, the carpets and
draperies!
A. We sent men down to install them, some of the draperies
and carpets.
Q. Did you go down and personally install the blinds?
A. No. Our workmen did. I personally supervised that.
Q. Was Mr. Bott there at any time!
A. No.
Q. Did Mr. Gay ever make any complaint to you about having to pay the charges?
A. No.
Q. When was the first time you heard any complaint at all
about their having to pay the charges Y
A. The freight charges Y
Q.. Yes.
A. Just when the credit man told me.
Q. After the suit was started Y
A. Yes, and I was ·very much surprised to hear it.
Q. Referring· to the items on open account covering things
for the beauty parlor downstairs, did Mr. Bott
page 75 ~ know about the order?
Mr. Shapero: I object to that, whether l\fr. Bott knew about
some order.
The Court: He is alleging.that Mr. Gay and Mr. Bott were
partners and. you are denying it. I overrule the objection.
·By Mr. Baird:
Q. Tell us the circumstances under which the things for
the beauty parlor downstairs were ordered.
A. That was the last order from Mr. Gay during the banquet time, on June 10th, the formal opening.
Q. Was that order mentioned to Mr. Bott by you or :Mr.
GayY
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A. Yes, I mentioned to Mr. Bott that I was putting curtains
in the beauty parlor and he said yes, he knew that Charles had
rented the beauty parlor to a couple of ladies there and to be
sure to fix it up.
Q. To be sure to fix it up f
A. To be sure to fix it up and make it look right.
Q. How much did that cost!
A. The portieres were $19.50 and the overdrapes $49.00 or
$68.50 complete..
Q. When and under what circumstances was the life guard
equipment, beach equipment, like chairs and umbrellas ordered!
A. That was discussed the first opening, about
page 76 r May 25th. I was told by Mr. Gay to see the life
guard and see what the requirements were for
beach chairs and umbrellas, and I went over the whole matter, and stayed here two or three days at that time.
Q. Was Mr. Bott there at that time!
A. Mr. Bott was at the hotel one afternoon; that is right.
The umbrellas, I don't think, were mentioned to Mr. Bott.
Q. Mr. Holmead, you made a visit to Norfolk some time
in November, did you not, on your own Y
A. Yes.
Q. Did you see 1\fr. Bott at that time!
A. Haw Mr. Bott at Virginia Beach.
Q. Did anybody at Snellenburg's know you were coming
down here?
A. I didn't report it until after the suit was started.
Q. You were on your own initiative?
A. That is right.
Q. Did you see met
A. No~
.
Q. Tell us whether you spoke to Mr. Bott about this open
account, the whole account, or what you did?
. A. Yes, I did. I came down and pleaded with him as to
why he took that attitude and pointed out in his
page 77 ~ presence and Mr. Gay's presence all of the different items that they had ordered. I said. "Here
they are. You have ·paid the freight on them. You even accepted the freight charges on them and you must have needed
them''. I had written orders from Mr. Gay that they were
needed.
Q. Did he deny it Y
A. No, Mr. Gay didn't deny anything.
Q. Diel Mr. ~-ott?
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A. Neither did Mr. Bott. He said he didn't feel he should
pay for them. I asked him why and he said because he had
bought the hotel in. He said '' Suppose the other fell ow had
bought it in, the other fellow would not have to pay for them".
Q. He said tl1e other fell ow would not have to pay?
A. Yes, and he said why should he be hooked for them.
Q. Did he use the expression why should he be hooked for

iU
A. Yes.
Mr. Shapero: I object to that.
The Court: It is leading.
Mr. Baird: He said it.
By Mr. Baird:
Q. He stated it several times?
A. Yes, sir.
Mr. Shapero: I object to that as a leading question.
The Court: It is leading. Strike it out.
page 78

~

The vVitness: I asked him to come up to Philadelphia and work out something, and he said he
would come up for a Yisit.
By Mr. Baird:
Q. "\Vas anything said by Mr. Bott to .Mr. Gay with reference to the open invoices?
A. l\fr. Bott said to Mr. Gay ''You didn't show me any of
those different things you were ordering that you felt necessary to order", anµ Mr. Gay said no, he did not.
Q. Did he say anything else about thaU
A. I said at the time to Mr. Bott that he had ordered the
carpet and cocoa runners, that "You placed the order yourself", and he said, "I thought Mr. Gay would pay this out of
the money he made this summer out of the business operations". He fully intended to pay for those miscellaneous
items out of the business. All hotels have 30 dav accounts
outside of their contract to fill in the things they ·need.
CROSS EXAMINATION.
By Mr. Shapero:
Q. So Mr. Bott did sny to Mr. Gay in your presence "vVhy

W~
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didn't you tell me about these other items on this open account"?
·
A. Yes.
.
Q~ So evidently Mr. Bott didn't know anything about it
until that time, did he?
page 79 } A. Except those things he ordered himself.
Q. Except the two items he ordered himself.
What date was that, sir? Didn't you say it was November
6th when you were here f
A. Yes, but, of course, the argument about the open account was long before that time; that is, between the Credit
Department and Mr. Bott.
Q. Why was there any argument, sir¥
A. Because Mr. Bott, in the trouble down at the hotel, immediately disregarded the open account so fa.r as his responsibility was concerned, so I was advised.
Q. The open account has never been paid, has it T
A. It has never been paid.
Q. Have you ever written to Mr. Bott a letter direct asking him to pay this open account!
A. No, I don't think I have. I don't write letters.
Q. If he was liable for it why didn't you write the man
and ask him to pay iU
.l\.. Our Credit Department handles those things.
Q. You seem to be familiar with everything else except that,
but you don't know about that. You don't know why that
was not done?
A. I am not a. bill collector.
Q. You are not a bill collector?
page 80 ~ A. No.
Q. vVhy did you get Mr. Bott to sign this contract? This is the contraet for $19,000.00 for the stuff that we
don't deny liability on except the transportation.
A. The firm got Mr. Bott to sig11 this contract.
Q. "Why¥
A. To be personally responsible for the amount of the
full contract as listed in my two estimates.
Q. In other words, you would not sell this stuff unless Mr.
Bott became liable by a written agrcemenU
A. vVould not sell $25,000.00 worth.
Q. 1'7hy didn't you get him to sign for that open account?
A. Simply because we felt, as long as they were in business together and we had approved $20,000.00 of it that there
would be no question of having on our books a 30 day account,
which is customary for all hotels.

(>6
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Q. So you didn't consult Mr. Bott before you shipped the
qpen accounU
·
A. I did not.
Q. The first time you asked Mr. Bott to pay for it was after
it had been shipped?
A. I neve:r asked Mr. Bott to pay for it at all.
Q. Let's see. about these letters. I have a couple of letters from the corporation. The first time you ever alleged
any obligation on Mr. Bott for the open account
page 81 ~ of $1,143.06 was after it had been shipped to the
hotel; is that correct¥
·
A.. That is right.
Q. Have you any writing from Mr. Bott assuming that
liabilityf
A. Let me explain.
Q. I asked you the one question.
A. I don't know what letters the firm has.
Q. Do you know of any writing :M:r. Bott signed assuming
liabilityY
A. I don't know of any personally. If I may explain from
the point of view of the salesman, our firm opened a new
charge account known as the Gay Manor Hotel, Incorporated,
William M. Bott, and C. P. Gay.
Q. You didn't take it up with Mr. BotU
A. I knew the charge account was entered in our books.
I was not told by the Credit Department of any limit particularly.
Q. I hand yon a telegram addressed to Charles P. Gay, Lafayette Hotel, Washington, D. C., dated May 2nd, 1939, which
was some 13 days after Mr. Bott signed the contract of April
19th.
A. Yes.
Q. In this telegram you say: '' Entering orders on regular 30 day account. My letter April 25th. N. Snelpage 82 ~ lenburg & Company, Inc., H. H. Holmead. '' Did
you send this telegram 1
A. Yes.

Mr. Shapero: We offer that in evidence.
Note: The paper was marked ''Exhibit A".
'

By Mr. Shapero:
Q. Did you send a similar telegram to Mr. Bott¥
.A.. No.

vV. M. Bot~, v. N. Snellenbu!g & Co.

67

Henry H. H olniead.

Q. Did you notify Mr. Bott you were entering the order 1
A. I didn't think it was necessary. ]\fr. Gay was president.
Q. He was president of the corporation?
A. Yes.
Q. And the corporation owes the oblig·ation 1
A. I don't know whether it is a corporation or what it is.
Q. I hand you a letter dated May 3rd, 1939, addressed ·to
Mr. Charles P. Gay, Lafayette Hotel, Washington, D. C., and
signed by N. Snellenburg & Company, Incorporated, by H. H.
Holmead of the Department of Contracts. Did you send
that letter to Mr. Gay7
A. Yes, sir.
Q. Sir?
A. Yes.
page 83 ~ Q. I read you the first paragraph: "I have entered orders that are to be charged separate from
the contract as follows." Is there anything about that that
connects Mr. Bott with it in any way, shape or form f
A. Our charge account is collectively or individually. A
charge account is for three people or one.
Mr. Shapero: I off~r that in evidence.
Note: The letter was marked "Exhibit B".
By Mr. Shapero:
Q. Is that the understanding you had with Mr.A. That is the understanding· our fl.rm had.
Q. Did you ever have any understanding like that with Mr.
Bott?
A. No. .
. Q. When was the first time that you demanded from Mr.
Bott the unpaid balance on the contract account V
A. I have never demanded it.
Q. You did not?
A. No. I am not a bill collector.
Q. What are you, Mr. Holmead?
A. Salesman.
RE-DIRECT EXAMINATION.
By Mr. Baird:
Q. Mr. Holmead, the orders for those different items on
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the open account were taken by you and by you
alone f
A. Yes.
Q. From both Mr. Bott and Mr. Gay f
A. Yes.
Mr. Shapero: That is a leading· question. Ask him who
he took them from.
Mr. Baird: I am just reviewing the testimony.
The Court: Don't repeat it unless it is necessary. If he
has already testified to it, don't go over it again.
page 84

~

By Mr. Bahd:
Q. How did you send in the orders to your firm to be entered, and what were your instructions f
Mr. Shapero: I object to what his instructions were to his
firm unless l\fr. Bott was there.
Mr. Baird: He has introduced a letter and dra,vs an inference that he has entered them to be charged separate from the
contract. I am asking him how he sent them in and how they
were to be charged.
The Coiut: All right, if it explains the Jetter.
A. I will try to explain it more clearly. Mr. Gay and I
decided they needed additional items and Mr. Gay asked me
to write a letter itemizing the list of additional items we
thought he should have not included in the original listing.
I gave Mr. Gay that sort of a letter in writing and in that
letter I asked Mr. Gay to send a check so we could
pag·e 85 ~ have them shipped immediately to arrive in time
for the rest of the furniture. I met him in ashington and he said he could not pay for it and suggested we
open a separate account. I said '' I think that can he managed", and I presented the matter to our Credit Department.
The Credit Department gave me permission to outer additional orders and I immediately rendered schedules of the
items to ship.

,v

By Mr. Baird:
Q. In w·hat name did you enter the orders?
A. The same names exactly as the original contract was in.
We have- only one account for one group of people.
Q. Is that the way they were entered~?
A. Yes.
Mr. Shapero: I object to the way he took it upon himself
to write it up. I could go back to my office and ·write up an
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account against you and this jury. Unless they tie Mr. Bott
in with it, we are not concerned with that.
The Court: If that is the way he does routine businessThe Witness: That is quite right.
Mr. Shapero: I object unless he can tie Mr. Bott in with it.
The Court: I don't know whether it was in accordance
with the contract.
page 86

~

By Mr. Shapero:
Q. Did you say in accordance with the contract
that you were instructed to do it that way¥ Did I hear you
say anything like that f
A. In accordance with the new account w·e had opened for
the special contract that had been approved.
Q. vVho instructed you to do it?
A. Mr. Gay asked me to have the Credit Department pass
this open account in the same name.
Q. All tl1ree names!
A. Yes, or one for one, the way we enter the charg·e accounts on our books. We don't have two charge accounts
for the same people.
By Mr. Baird:
Q. Is this the letter you were just referring to in which
you wrote Mr. Gay outlining the additional items needed?
A. Yes.
Q. Did you ask for cash in that letter j
A. Yes.
Q. Read it there.
A. I said '' Tofal up your requirements from the above and
send the check quickly to co-ver those items so that I can have
them there in time with the rest of the merchan. page 87 } dise ".
Q. What is the date of the letted
A. April 25th.
By Mr. Shapero:
Q. Addressed to whom?·
A. Mr. Gay in ,vashington.
Note: The letter was thereupon marked "Exhibit 4".
By Mr. Baird:
· Q. Now, Mr. Holmead, to get back to your visit down to
Norfolk in November-
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A. Yes.
Q. In which you say you saw Mr. Gay and Mr. Bott at
Virginia Beach?
A. Yes.
Q. Did Mr. Bott refer to what had happened at the hotel
:at that time?
A. Refer ·to what had happened Y
Q. ):es. · ·
A. Just how do you mean~ sir¥
Q: Do you know what had happened with respect to the
hotel itself, whether the same people still owned the hotel
· at that time Y
· A. No. It had been sold at auction.
Q. Foreclosed 1
A. Foreclosed, and Mr. Bott had bought it in.
Q. He told you that?
page 88 r A. Yes. I even knew that before that.
Q. What did Mr. Bott say, if anything, with regard to that?
A. Well, he saidQ. In connection with your account 1
A. He said he was-the buying of this hotel in at auction
had taken all of his cash, ready cash, and all he was seeking
from Snellenburg & Company was time and he· could not
understand why they would not wait about six or eight months
longer to get our money. I said, "Mr. Bott, of course you
signed an agreement and we sold and it is past due. I don't
understand why you have prolonged this thing. Why don't
you make settlement and straighten everything up¥'' I came
down to plead with him to eliminate what is happening here
today.
·
Q. Was Mr. Gay present at that time 7
A. Yes.
Q. Was anything said about the cost of delivering and in- ·
stalling these furnishings¥
A. No, sir. That has always been understood between Mr.
Gay and myself.
RE-CROSS EXAMINATION.
By Mr. Shapero:
Q. It has always been understood between Mr.
page 89 r Gay and yourself Y
.
A. Yes. It is not o_ur fault that Mr. Gay didn't
show Mr. Bott all of our estimates.
·
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Q. Did you ever have any such understanding as that with
Mr. Bott about the transportation 1
A. I didn't have any understanding with l\fr. Bott.
Q. That is what you are asking him to pay for now¥
A.. I didn't ask him.
Q. That is what you are asking in this suit; you are asking him to pay the freight?
·
A. Yes. The freight has already been paid as was agreed
upon.
Q. That is what is in litigation here now, as to whether
Mr. Bott is entitled to a credit for it?
A. I guess that is so.
Q. You made the statement a minute ago that Mr. Bott
asked for an extension of time. Is that correct?
.A. Yes.
Q. But you didn't go quite far enough. He asked for
an extension of time to pay the $7,231.00 and you wouldn't
grant him that time and I paid it to you myself on J anuu ry
24th. Is that correct, sir?
A. As I understand it .
page 90 ~ Q. So you didn't go quite far enough with that
when he asked you about the time. It was about
this item of $7,231.00 and I paid it for him, didn't H
A. I don't know.
Q. Have you received it?
A.. I understand check has been received, but just the
amount I don't know.
Q. As a matter of fact, Mr. Holmead, the first time you
made any demand on Mr. Bott for the open account was after
you found that the hotel was in difficulty and you were grabbing at anything you could to get somebody to pay it; is that
righU
A.. When you say ''You'', do you mean me personally 1
Q. I am talking about your company. You a.re not suing
Mr. Bott and Mr. Bott is not suing you, but you are a representative of the company, so wherever I refer to you I mean
Snellenburg as you are Snellenburg as far as testifying is
concerned.
A. Yes.
Q. Come on and tell me about that. The first time that you,
meaning Snellenburg, demanded Bott to pay that $1,143.00
open account, which you admit was incurred in Washington
between Mr. Gay and yourself, was after the hotel had gotten
into difficulty and the corporation could not pay;
page 91 ~ is that . correcti
·
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A. No. It was not incurred in

vVashington.

Mr. Baird: I object to that.

By Mr. Shapero:
Q. It was noU
A. No.· The actual final orders were given here.
Q. ·where were the negotiations, carried on?
A. In both places.
.
Q. That was partially correct, when I say "\Vashington?
A. Yes.
Q. You are incorrect when you say it is not "\Vashington?
A. I would not say just which city.
Q. You ,~ere talking about Mr. Bott buying in the hotel.
Do you know that is not a correct statement? I don't mean
you said that intentionally because I don't think you are properly informed. I don't want you to make any statement you
are not informed on. The hotel was foreclosed under a deed
of trust and sold at public auction. Is that correct?
A. Yes, I understood so.
Q. And it is not strictly correct when you say l\I r. Bott took
·
over the hotel?
Mr. Baird: You know, and I know, that he did buy it in.
Mr. Shapero: I know definitely that he did not. I know
a corporation bought it in in which he holds a larg·e
page 92 ~ percentage of the stock.
Mr. Baird: And you know the corporation was
not in existence at the time the sale was held.
Mr. Shapero: I wanted to correct him in view of those
statements.

The Witness: Because he said he bought it m.
By Mr. Baird:
Q. When you and Mr. Bott and Mr. Gay were down at
the beach in November discussing an extension of timeA. Yes.
Q. Which account were you talking about?
A. I was talking about all of the money he owed ns.
Q. Was he talking about all the money he owed you l
A. Yes, definitely.
Q. "'\Vas it understood that was composed of the two accounts?
A. Yes, sir.

(

\V. M. Bott, v. N. Snellenburg & Co.

73

Willia1n F. Hahn.

Mr. Shapero: One minute.
The Court: It is a leading· question.
By Mr. Baird:
Q. Was the account, open account, discussed at the same
time with the contractf
A. Yes.
page 93}

"\VILLIAM F. HAHN,
recalled on behalf of the plaintiff, testified as fol-

lows:

\

By Mr. Baird:
Q. Mr. Halm, did you have a long distance telephone conversation with Mr. Bott with regard to these accounts t
A. I did.
Q. tTust when was that?
A. Approximately at.the end of October.
Q. Approximately at the end of October f
A. That is rig·ht, sir.
Q. Meaning around the first of November 1
A. Yes.
Q. You talked with him personally on the telephone?
A. Yes.
Q. Tell us exactly what. transpired in that telephone conYersation f
A. I called and told him I had heard through reporting
agencies of the developments at the hotel and I had been
rather surprised not to have heard from him or Mr. Gay as to
our account, that our firm policy usually required in such instances that the matter be.. referred to our attorneys immediately but that in his case I felt it would not be necessary and I was calling endy to determine the exact position
of the accounts. He explained to me that his finances were
.
rather involved at the moment, that negotiations
page 94 ~ regarding the hotel had not been completed and
he was not, therefore, in position to discuss the
matter over the telephone. He stated, however, when I repeated the balance on both accounts-he understood the
balance would lrnve to be paid, but that it would be necessary
for him to ·wait approximately ten days, at the expiration of
which time he expected everything to be clear and reports in
and he would then come to Philadelphia and ask for perhaps
some arrangement as to time of payment. He said "You
know this has cost me a little bit of money but developments
are proceeding in a very satisfactory manner for myself". I
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told him I would have to have something really more definite, and would he care to state it without coming to Philadelphia. He told me no, but if anything should occur so he
could not come to Philadelphia he would then 'phone for me
·
to come down to N ol'folk.
Q. Was· that the first contact you ever had directly with
Mr. Bott¥
A. Yes.
.
Q. Did Mr. Bott deny at that time that he owed you for
the open account f
A. No.
Q. Did he say anything about not paying iU
A. No; only that. time would b~ necessary due to the unusual developments ·and the large expenditure of
page 95 ~ money by himself.
Q. Did you mention to l\Ir. Bott or he to you
- what those unusual developments were¥
A. Not at that time, no.
Q. What were you referring to f
A. Pardon me¥
Q. What were you referring to?
A. The two accounts I mentioned over the telephone giving
the amounts, and they were due.
Q. I mean the unusual developments. What did you mean f
A. Well, I had received reports from Dunn & Bradstreet
agencies, of course, to the effect that foreclosure proceedings had been instituted on the hotel.
Q. Did you later see Mr. BotU
A. Yes. He failed to come to Philadelphia and I failed
to hear from him and I, therefore, came down here myself
on November 6th with th~ thought of possibly making settlement. At that time, during the first talk, he mentioned a
:figure of approximately $7,800.00.
Mr. Shapero: One minute.

By Mr. Baird:
Q. Don't mention that. We don't want to talk about anything like that. vVliere did you meet him?
A. In his office.
Q. Was Mr. Gay present "1
page 96 ~ A. Not at first. He was later, at a later time.
Q. Was anything said about the amount of the
accounts and whether or not the goods had been cleliverecH
A. Yes. The first conversation I had I was not in any way

i
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"'

-

attempting to form a compromise and they·were to the effect·
that he understood that ·he had been hooked for the amount
of the actual contracts but he would not consider anything
that was not actually in that first contract, any additional materials or any materials which might have later been added
or any substitution other than what he thought the contract
figure amounted to.
·
·
Q. Did he explain what he meant by saying he was· hooked
on the contract account?
A. Yes, that he had signed the joint and several sale agreement, therefore, although he had, through foreclosure proceedings, been in some fashion instrumental in the arrangement of the new corporation, nevertheless if someone else
had done it and had not signed the joint and several agreement he· would ·not in any way been obligated for the sums
involved.
Q. Was Mr. Gay later brought in for the conferencesT
A. Yes, sir.
Q. \Vas anything said at that time about the amount of
the account and whether or not they had gotten all of the
goods that you were claiming had been sold to them f
A. Yes. There were several days wherein we
page 97 ~ had several conferences and where matters jiggled
back and forth, and finally I proved to the satisfaction of Mr. Watson, Mr. Bott, and Mr. Gay, the three gentlemen with whom I dealt-I don't intend to bring in any . .
tl;iing in the way of those discussions, but I finally proved to
their satisfaction that the list of merchandise and the balances on our books had been delivered, that everything was
satisfactory, and then we started talking about compromise
settlement, and the statement which I made was '' Then it is
understood that these figures, eliminating certain 30 odd
items, are correct and there is no other complaint of any
fashion on this account, at least we can go that far¥" Mr.
Gay assured Mr. Bott that such was the case and Mr. Watson
nodded agreement '' Certainly they are.''
CROSS EXAMINATION
By Mr. Shapero:
Q. If that was the case why did Mr. Bott tell you he was
liable only on the· contract account and denied liability on
the open account Y
A. There were several conferences in there. Our attorney naturally insists that it was an endeavor to effect a com-
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promise, but his initial thought was to the effect that he was
only going to pay on the actual conti'act.
Q. He always took that position?
page 98 ~ A. No. The phone conversation was not along
this line.
·
Q. How is it that you just thought of the details of this
phone conversation 1 Yon were on the stand this morning.
"\Vhy didn't you tell us about the conversation then f
A. I don't believe I was asked.
Q. Is there anything else about this thing that would help
either my case or yours that you haven't been asked! If
there is, let's have it.
A. I think I could say some things hut our attorneys have
not authorized it.
Q. I am talking about evidence now, what you know and
not what you think.
A. I can tell what Mr. Gay, Mr. "\Vatson, and yourself said,
and a number of things that were without prejudice.
Q. One moment. I am not saying what was told me because it was without prejudice.
·
A. I will be glad to throw it open and remove that, if you
want to.
Q. ]\fr. Bott said he was 110oked on the contract?
A. Yes.
Q. Did he say he was hooked on the open aceount?
A. No.
Q. He was hooked on the contraet, was he?
page 99 ~ A. Well, yes, ·without doubt.
Q. And he did pay subsequent to the conference,
through me, $7,231.00 because he was hooked, dicln 't he?
A. Yes.
Q. Mr. Hahn, I hand you a letter dated September 29th,
1939, on the letterhead of N. Snellenburg & Company, Incorporated, addressed to Gay Manor Hotel Corporation, Virginia Beach, Virginia, attention Mr. L. E. Watson, and signed
by N. Snellenburg· & Company, Incorporated, by ,,rmiam F.
Hahn. Diel you send that letter, sir?
A. I did, sir.
Q. I read you the letter which says : '' Thank you for your
remittance on account in amount of $1,750.00, which has been
applied against the main contract.''
A. Yes.
Q. If there was no distinction, why did you apply it anywhere?
A. There was a letter which accompanied the remittance,

~
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if you will secure it from your file, which made the very definite statement that it is not to apply against the open account
but against the main contract. I kept that Jetter.
Q. So there w·as a specific direction to pay or to apply that
on the contract accounU
A. Yes. Would you care for the details of it t
Q. It is not necessary.
A. I have in mind other statements of the
page 100 } items about which I may know.
Mr. Shapero:

I. put that letter in evidence.

Note: The letter was marked '' Exhibit C. ''

\

By Mr. Shapero:
Q. What did you say your official position was and is Y
A. Wholesale credit manager.
Q. What?
A. Wholesale credit manager.
Q. Did you ever send a letter or bill at any time direct to
Mr. Bott in whic.h you said, '' Mr. Bott, you owe us'' such
and such an amount made up of such and such a thing, and
"I want you to pay it?"
A. No.
·Q. Why didn't you?
A. It normally is not necess~ry.
Q. I want to know why you didn't send it to Mr. Bott. Did
you have any reason for not doing it?
A. Yes. The first additional order approximated $250.00
against twenty odd thousand dollars. It was for additional
purchases, and we handle hotel contracts by the handfuls
every week. In making up glassware and other items, certain amountsQ. J; don't want your general custom in your business. I
am asking you ,·vhy you didn't ask Mr. Bott to pay iU
The Court: Go ahead and explain it and let's
page 101 } sec if ,ve can get through.

A. The amount was insignificant, only approximated about
$250.00, and w·ns covered by such items as you normally expected through custom with every hotel you have ever done
business with. W11en a competitor puts anything-
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Mr. Shapero.: I object to what his competitor does.
The Court: . Go ahead and let's get through with. it. Custom is not bind"ing on these people..
By Mr. Beard :
Q. Leave that out. Don't bother wi.th it. Did you ever
send a bill to Mr. Bott for any articles delivered on the contracU
·
A. 011, yes-on the contract 1
Q. Yes.
A. No.
Q. Did you send out any bills 1
A. Yes.
Q. Where did you send them?
A. To the Gay Manor Hotel Corporation, "\Villiam M. Bott,
and Charles P. Gay, Virginia Beach, Virginia.
Q. Is that the way all of your bills were sent out 1
A. Yes.
Q. For the contract and the open account 1
A. Yes.
Q.. You never sent a separate bill to Mr. Gay¥
page 102 ~ A. No.
Q. You never sent a separate bill to Mr. Bott¥
A. No.
Q. After you made your telephone call by long distanc.e to
Mr. Gay in November, did yo1,1 make a memorandum of what
transpired in that conversation f·
A. Yes.
Q. And that is your memorandum there?
A. Yes.
Mr. Baird: I am not going to introduce it, 1\fr. Shapero.
That is the case, if your Honor pleases.
Mr. Shapero: If your Honor pleases, I would like to have
the jury excl11ded.
The Court: Gentlemen, step outside.
Note : The jury retired.
Mr. Shapero: - If Your Honor pleases, my motion is to
strike out the evidence, or to have the jury directed to bring
. in, a verdict for the defendant, which is tantamount to a motion to strike out the evidence. I move that the
page 103 ~ jury be instructed to bring in a verdict in favor
of Mr. Bott for the costs of transportation and
installation.
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The Court: Of those itemsMr. Shapero: Listed on this contract.
The Court: On the special contract f
Mr. Shapero: Yes, sir.
The Court: Eleven hundred and some dollars.
Mr. Shapero: $1,170.00. I make that motion by reason
of the fact that here is a contract signed by the parties to
be charged each of them in this case, and it is unambiguous.
It referred to a letter, which letter, dow11 at the bottom says:
'' Specifications of furniture and furnishings to be as originally specified. Shipment of furniture and furnishings
f. o. b. respective factories, delivery information in accordan~e with the original· estimate of March 30th.''
The Court: That is the April 3rd letted
Mr. Shapero: Yes, sir, the April 3rd letter. That is addressed to Mr. Gay, and there is no evidence that Mr. Bott
ever saw it. To the contrary, there is evidence they have
never shown it to him. ·
The Court: That is the letter referred to in hisMr. Shapero: In the contracf of April 19th which makes
reference to this letter. Leaving out the formal
page 104 ~ part and getting into the meat of the contract, it
says: '' Snellenburgs agree to sell to the second
parties all the certain articles of furniture, cotton goods,
venetian. blinds, draperies, silverware, chinaware, glassware
and additions mentioned and itemized in a letter dated April
3rd, 1939. '' They are selling merchandise listed in that letter which was written by the Department .of Contracts of
Snellenburg & Company, Incorporated, and addressed to the
Gay Manor Hotel or Charles P. Gay, Virginia Beach, Virginia, which letter is incorporated in this agreement by re~·
erence, and they set out how much the amount is and refer
to the terms and conditions. The second paragraph says:
'' Suellenburgs agree to deliver and install the aforementioned furniture and furnishings to and in "the Gay Manor
Hotel on or about the 25th clay of May, 1939.'' The position
we take is this, that this contract says what it means;
that is, that they will deliver and install this merchandise at Virginia Beach. It means exactly what it says, thP ·
they agree to deliver ancl install it, which they didn't do, and
Mr. Gay or the corporation paid for it. So I say to your
Honor there is no conflict bet, .recn them. I think I can show
you the law which sustains my contention that
page 105 ~ this is what they are bound by. They admit they
didn't install it.
1
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The Court: There is no dispute about that. The dispute
is about the subsequent agreement, isn't iU
Mr.· Shapero: They are trying to tie it in with the open
account, but insofar as this contract is concerned it has no
bearing on the open account.
Note: The motion was argued at length by counsel for
the respective parties.
The Court : I may be wrong, but I am inclined to think
that the testimony should be stricken out. You can go to the
jury on the other matter in connection with the open account.
Mr. Baird: Your Honor, won't you let us go to the jury
on the freight?
·
The Court: No. I think under Section 2 Snellenburg
agreed to deliver and install the furniture and fumishing·s
in the Gav Manor Hotel.
Mr. Baird: Your Honor understands that we installed
the venetian blinds and draperies, but that you don't install
china, glassware, chairs and such at= that. You merely place1
~m
The Court: You can deliver them though.
l\Ir. Baird: Which we did. It says delivered as set forth in
this letter.
The Court: It says delivered and installed at
page 106 ~ the hotel. That is perfectly plain, it ·seems to
me.
Mr. Baird: Of course, we except to your Honor's ruling.
Mr. Shapero: I may or may not want to put on evidence
in connection with the open account. ·will your Honor in.
dulge me a few minutes?
The Court: Yes. That is the only thing left for the jury.
Mr. Shapero: If your Honor pleases, that is our case.
We will leave it to the jury to pass on the open account.
Note: Thereupon, at 1 :15 P. M., a recess was taken to 2 :30
P. M.
AFTERNOON SESSION.

page 107

~

Met at close of recess.
Present: Same parties as heretofoi;e noted.

J\fr. Shapero: I want the jury instructed in some way as
to credit for the transportation.

1
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. Mr. Baird: It is understood that you are not gomg to
hear any more evidence?
The Court: I will strike the evidence as to the transportation or freight.
l\fr. Baird: There is no evidence as to what it cost. They
are claiming it as a setoff.
:Mr. Shapero: The amount is $1,170.02.
}Ir. Baird: That is what he claims. There is no evidence
about it.
The Court: I thought it was set out in the notice of motion.
Mr. Baird: That gentleman is not entitled to have it as an
offset. By your instruction you have stricken out any evidence with . reference to the freight. You have
page 108 } simply construed that contract to mean it was
our duty to deliver and pay for placing and the
installation of the equipment.
The Court: I struck out any evidence that you had as to
that item of freight.
Mr. Baird: We didn't present any item as to freight. We
haven't the slightest idea what the transportation is.
lvfr. Shapero: If there is any dispute as to what it is I will
put a witness on and prove it.
The Court: I didn't tl1ink there was any dispute about
it. Come on and let's prove what it is.
Mr. Baird: I object to your opening the case again. I
think we ought to have an opportunity to put on some evi·
dence in rebuttal.
Mr. Shapero: I am simply going to put on evidence as
to the cost of the transportation only.
CHARLES P. GAY,
sworn on behalf of the defendant, testified as follows:
By Mr. Shapero: .
Q. Mr. Gay, I will examine you on the amount
page 109 r expended by the corporation in the delivery and
instalJation of the furniture and :fixtures.
The Court: Yon mean the amount expended by Snellenburg?
Mr. Shapero: The amount expended by the Gay Manor
Hotel Corporation which your Honor has ruled Mr. Bott is
entitled to credit for.
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By Mr. Shapero:
.
Q. In order to find out how much I am going to endeavor to
show by you how much expense was incurred and paid by
the Gay Manor Hotel Corporation in connection with the
installation ·and delivery of the furniture and furnishings
mentioned in the contract of April 19th, 1939, which referred
to a letter of April 3rd, 1939, which letter had a list of the
furniture and fixtures. I want to bring out by you what it
cost to install the merchandise.
Mr. Baird: Is this a question or a proclamation 1
The Court: I suppose it is a declaratory judgment.

.
By Mr. Shapero :
Q. Mr. Gay, I hand you a statement which goes in without
objection and is headedMr. Baird: No, it doesn't go in without objection.
By Mr. Shapero :
Q. I hand you a statement headed '' Cost expage 110 ~ pended in connection with delivery and installation of furniture and furnishings in the Gay
Manor Hotel.'' I wish you would read to the jury the specific amounts expended.
Mr. Baird: For the purpose of the record, if your Honor
pleases, and in furtherance of our exception to your Honor's
previous ruling, we object to all of this evidence as irrelevant,
immaterial and inadmissible.
The Court: I overrule your objection. Note your exception.
.
Mr. Baird: Note an exception.

A. Richard Dornberger, 11 days, $23~60, Jack Young, 11
days, $23.60, Floyd Bowie, three days, $6.44, Leroy Bennett,
three days, $3.87, S. l\L McDowell, 11 days, $27.50, W. S.
Poole, six days, $15.00, R. S. Graham, 11 days, $27.50, Richard Harless, 11 days, $44.33; Charles P. Gay, six days, $38.70.
By Mr. Shapero :
Q. Stop right there, please. Explain to the jury just what
those items are.
A. That is for uncrating and hauling furniture from the
cars and installing in the rooms in place.
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Q. Did you, or not·, pay these men these particular
amounts?
A. I did.
Q. You did it personally?
page 111 r A. Yes-the corporation did ..
Q. The corporation did¥ ·
A. Yes.
Q. Paid in cash?
A. Yes.
Q. Was it necessary for you to place this furniture and
. perform that particular service in connection with the installation and delivery Y
A. Yes, we had to have the furniture in the hotel.
Q. What is the next item you have there?
A. Meals, Murray's Cottage, 142 meals·@ $47.50. We
paid Murray's Cottage.
Q. Paid Murray's Cottage?
· A. Yes.
Q. I hand you a receipted bill from ]\fr. Murray. Is that
the bill you. paid?
A. That is correct.
Note: The paper was marked "Exhibit D."
By Mr. Shapero:
Q. What is the next item you have on there?
A. We hired a truck from M. J. Farrar.
Q. To do whaU
A. To haul the furniture and fixtures to the hotel.
Q. How much did you pay for that f
A. $18.75.
.
page 112 r Q. Is this the receipted bill for thaU
A. That is correct.
Note: The.paper was marked "Exhibit E."
By Mr. Shapero:
Q. What is the next item you have on there?
A. Freight and draya.ge.
Q. Did you or did you not. pay those items by check?
A. Yes, I paid all freight and drayage by check.
Q. I hand you a check # 195, payable to the Norfolk and
Southern Railroad in the sum of $87.68, attached to which are
bills of lading, covering· freight charges for/ which this check
is in payment. Is that correct, sir?

8!

8upreme Court of Appeals of Virgi.nia
Charles P. Gay.
A. That is correct.

Note: Check with papers attached was marked '' Exhibit
F."
By Mr. Shapero:
Q. I hand you a check, #205, payable to the Norfolk and
Southern Railway, in the sum .of $27.42, attached to which
are bills of lading. Was that check to cover freight paid the
railroad company in connection with the transportation of
this merchandise?
A. That is correct.
Note: The check with papers attached was thereupon
marked "Exhibit G."
By Mr. Shapero:
page 113 ~ Q. I hand you a check # 171, payable to the
,
Norfolk and Southern Railway Company, $114.16,
with bills of lading attached. Was this check paid for the
same purpose?
A. That is correct.
Note: The check, with papers attached, was marked "Exhibit H."
By Mr. Shapero:
Q. I hand you check #183, payable to the Norfolk and
Southern Railway Company, in the sum of $421.08, with bills
of lading· attached.
as that for the same purpose?
A. Yes, sir.

,v

Note: The check, with papers attached, was marked '' Exhibit I."

By Mr. Shapero:
Q. I hand you check # 178, payable to the Morgan Trucking Company, in the sum of $82.78, with bills of lading attached. Was that used for the same purpose1
A. The same purpose.
Note: The check, with bills of lading attached, was marked
'' Exhibit J. ''
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By Mr. Shapero:
Q. I hand you check # 180, in the sum of $122.50, payable
to the Morgan Trucking Company, with bill of lading attached. Was that check used for the same purpose?
A. Yes, sir..
page 114 ~
Note: The check, with papers attached, was
marked '' Exhibit K. ''
By Mr. Shapero:
Q. I hand you check # 190, payable to the Norfolk and
Southern Railroad Company, in the sum of $70.96, with
freight bills attached. Was that used for the same purpose?
A. Yes, sir.
Note: The check, with papers attached, was marked "Exhibit L. ''

· By Mr. Shapero:
Q. What is the total amount of the checks t
A. $926.58.
Q. $926.581
A. Yes.
Q. Now, l\fr. Gay, what is the total amount expended in
connection with the said installation and delivery as disclosed by your records f
A. $1,203;17.
Q. Now, l\fr. Gay, did that· cover the entire items, and is
there any credit that should be shown on that?
A. Yes, there is.
Q. What is that?
A. A credit of $33.15.
Q. ·what was that to cover?
A. For items that were not items that-some
page 115 }- of the items were sent by other people, and some
of those items were things that-I think all of
them-items for things bought on open account.
Q. In other words, from this $1,203.17 should be deducted
the sum of $33.15?
A.· That is right.
Q. Which Snellenburg has nothing to do with?
A. That is right.
Q. }faking a balance of $1,170.02, which is the exact
amount paid at that time in connection with the installation
and delivery of the merchandise listed in the letter of April
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3rd, 1939, and referred to in the contract of April 19th, 1939;
is that correcU
.A.. That is co1·rect.
Note: Statement of items referred to was marked "Exhibit M.'~

caoss EXAMINATION.
By Mr. Baird:
Q. You were getting a salary of $400.00 a month, were
youY
A. No.
Q. When did that start f
A. On June 1st.
Q. What were you getting in May f
A. $300.00 a month.
page 116 ~ Q. What was this in the form of, a little bonus
for extra work that you put this down for, the·
$37.80?
A. No. That was for the work I did helping to put the
furniture in.
Q. At $6.25 an hour?
.A. No.
Q. What does this statement mean, Charles P. Gay, six
days @ $6.45?
A. $6.45 per .day.
Q. That was in addition to your salary of $300.00 a month
that you were getting then?
·
A. That was deducted from my salary, yes.
Q. Who told you to make a charge of $6.45 a day for your
services in uncrating these goods¥
A. Who told met
Q. Yes ..
A. No one.
Q. You just did it?
A. Yes.
Q. Did you actually receive the money, Mr. Gay f
A. I did.
Q. Is there a check there to support it f
A. No.
Q. It was paid in cash Y
A. It was paid in cash.
page 117 ~ Q. And all the other payments here we-re m
cash?
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A. Yes.·

Q. These people, Dornberger, and the other fellows were
colored boys?
A. No.
Q. Some of them¥
A. White and colored.
Q~ They were on your regular payroll?
A. They had not started to work at that time. The hotel
as yet had not opened.
Q. I didn't ask you about the hotel opening.
A. They came down to start work when we started the
hotel.
Q. They were on your regular payroll at that time!
A. We had not started the payroll at that time.
Q. When did you start it, Mr. Gay?
A. The operation of the hotel was started May 25th.
Q. Then from May 25th, or after the 25th of May all of
those people were on your regular payroll, including yourself?
A. Yes.
Q. And you were on there previously 7
A. Yes.
Q. Can you tell us which of these payments represent payments after the men came on your payroll¥
A. All before.
page 118 r Q. All of them were before that?
A. Yes.
Q. Installation was completed before the 25th of May?
A. Yes.
Q. Snellenburgs got the furniture down to you in good
time, didn't he ?
A. Yes.
Q. Did you ever make any complaint at all to Mr. Holmead
or any individual about having to pay for that installation¥ ·
Mr. Shapero: I object to that. Your Honor has ruled on
that.
The Court: What was the question¥
Mr. Baird: I asked him if he had ever made any complaint to Mr. Holmead or anybody about having to pay for
that installation.
The Court: I think that is controlled by the contract. I
don't think it is relevant. We don't care whether he did, or
not.
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Mr. Baird: I think it is proper to determine when these
charges were made up.
The Court: I understood him to say they were made up
before the regular payroll began.
Mr. Baird: I will withdraw the question.
By Mr. Baird:
Q. ·when did you determine for the first time,
page 119 ~ Mr. Gay, how much it cost you to get that merchandise from the train or station and put it up
in the hotel?
A. The exact amount?
Q. Yes. When did you figure all 'of that out t
A. This statement?
Q. Yes.
A. After I found out from Mr. Shapero that the contract
included delivery and installation.
Q. That is the first time you made up such statement?
A. That is correct.
Q. "Where did you get these figures from?
A. Where did I get the :figures from?
Q. Yes.
A. From my books.
Q. Do your books show a payment to Richard Dornberger
for 11 days work, $23.601
A. I have cards to show it.
Q. WhaU
A. I have cards to show it.
Mr. Shapero: The checks are in evidence. That is the
best evidence.
Mr. Baird: . The checks are not in evidence as to payments
to these men, 11 days, $23.60, and all of that.
By Mr. Baird:
Q. Do you have in your records anything to
show you paid this boy this specific amount?
A. I have the time they spent on installing them.
Q. Do you have any records to show that you paid Richard
. Dornberger $23.60?
A. I have the payroll cards, yes.
Q. Does tliat show you paid him $23.607
A. Yes.
Q. Where is your record?
A. I didn't bring them with me.
page 120
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Q. What is that charged to, Mr. Gayt

A.
Q.
A.
Q.

Wages.
Wages?
Yes.
And not payroll?
A. It is the same thing. Wages and payroll are the same
thing.
Q. You put the wages on the payroll card; is that iU
A. The men and the number of days is on there.
Q. What you paid after the 25th of May was entered the
same wayY
A. Yes.
Q. Why did these men come down here before the 25th of
May!
A. They were not doing anything in Washingpage 121 r ton and so they wanted to come down to be there
to help us with the hotel.
Q. . Did you ask them to come down?
A. Some I did, and some wanted to come along and they
asked me could they come.
Q. And you told them they could come dow·n before the
hotel was opened!
A. Yes.
Q. Why did you tell them that?
A. So we would have them there when we wanted to open
up.
Q. Did you know you could not use them before the hotel
was opened!
A. I th.ought we might be able to use them.
Q. You thought you might be able to use eight men before
the hotel was opened. As a matter of fact, you brought them
down there to help you install this stuff, didn't you?
A. Yes.
Q. There is charged in here, in these bills of lading, canned
vegetables, a bag of flour, rice, sugar, etc. Does that go into
the deduction you made of $33.00?
A. That goes into it. You will see marked on there where
all of the groceries marked on the bottom are taken from
that.
page 122 ~ Q. You took that from it, $7.28¥
A. Yes.
Q. What are your other deductions?
A. You have the items listed on them. Mr. Shapero had
all the deductions there.
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By Mr. Shapero:
Q. You have got the list tllere.
A. We had some freight for canned goods and other things.
Mr. Shapero: Pick them out. They are in there.
By Mr. Baird:
Q. What is this item here, 1 Crt. Refg. Su. N oibn, etc.
What does that mean 7 What is that bill of lading for 1
· A. That is a collect bill and is not added in at all.
Q. WJiy did you present it 7
A. Because all of these bills were used together. It has
never been paid-the bill was paid on the other end.
By Mr. Shapero:
Q. That is in the $33.00 f
A. No ; paid on the other end.
By Mr. Baird:
Q. That isn't added in this amount?
A. No. It was prepaid bills of lading and it is not added
in the totals.
Q. What about this one, Mr. Gay¥ What does that mean,
1 Crt. Rfg., a refrigerator?
page 123 ~ A. Yes.
Q. That is paid?
A. Yes.
Q. That doesn't go into the checks?
A. It is not added in the totals there.
Q. I wanted to know about that. What do you say about
this one?
A. That was a prepaid bill and is not added in the totals.
Q. $8.52Y
A. Yes. That should come off.
By Mr. Shapero:
Q. What did you say?
A. The $8.52 should come off there.

Mr. Shapero: We will take. it off now. "\Ve will deduct
$8.52 from the _$1,170.00.
By Mr. Baird:
Q. How about the coffee urns that came from Snellenburg?
A. Tl1at has been deducted.
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Q. That has been deducted¥
A. Yes.
Q. And three cartons of garment hangers?
A. That has been deducted. You will see them marked
clown at the bottom where they are deducted, marked in pencil.
page 124

~

Mr. Shapero : All of those bills and receipts
are in evidence.

By Mr. Baird:
Q. How did the company get this money to pay these bills Y
Mr. Shapero: I object to that.
The Court: I overrule the objection. Go ahead.

By Mr. Baird:
Q. Where did the money come from, Mr. Gay?
A. We borrowed some of it.
Q. You borrowed some of it?
A. Yes.
Q. · And some of the rest of it came from the sale of stock,
didn't iU
A. Yes.
Q. From the sale of stock to Mr. Bott, didn't it¥
A. Not necessarily to him.
Mr. Shapero: That could not possibly be material.
Mr. Baird: It is in furtherance of our proposition that
these goods, all of them, were sold jointly to these three people, Mr. Gay, Mr. Bott and the hotel, and Mr. Bott put up
money.
The Court: Under tl1e contract these parties were required
to deliver and install the property at Virginia BeacI1 at the
Gay Manor Hotel and I have so decided.
page 125
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page 126

~

Mr. Baird: All right, sir. That is all.
INSTRUCTIONS.

The Court: Gentlemen, I have withdrawn from your consideration the question of the expenses for the freight. What. ever you decide from the evidence that is, they are entitled
to that amount as an offset.
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PLAINTIFF'S INSTRUCTION

#1

(GRANTED):

"The Court instructs the jury that if they believe from all
the evidence and circumstances in the case that Mr. Bott authorized or led Mr. Holmead to believe he had authorized Mr.
Gay to buy the necessary furniture and furnishings for the
hotel and that he would be r~sponsible therefor, then Mr. Bott
is liable for such furniture and furnishings that the plaintiff
delivered which were reasonably necessary for the completion
of the hotel.''
Mr. Shapero: I object to Instruction #l offered by the
plaintiff on the ground that :Mr. Bott would not be liable under
the evidence in the case for any and all furnishings which
would be reasonably necessary fo1· the completion of the
hotel. It is an attempt to hold Mr. Bott for the debt of another, and he, Bott, not having assumed liability in writing, there is no liability on him. If he was not liable at the
inception ; that is, when the merchandise was purpage 127 ~ chased, nothing· he could have done ·subsequent to
that time would have made him liable.
The Court : They testified he was interested in the company, and I think this instruction is all right. You may note
your exception.
PLAINTIFF'S INSTRUCTION #2 (GRANTED):
'' The Court instructs the jury that the plaintiff's right to
recover for the furniture and furnishings purchased for the
hotel is not necessarily limited by the written sale agreement
or dependent on Mr. Bott 's having personally given the orders therefor; if you believe from the evidence and circumstances in the case that Mr. Bott was :financiallv interested in
the hotel and, after learning· of being c.harged ~personally for
the additional furniture and furnishings ordered by both himself and Mr. Gay, he recognized or ratified the purchases, Mr.
Bott is liable for them. In this connection, you are instructed
that an admission of liability for the open account, if made, is
a sufficient recognition or ratification thereof.''
Mr. Shapero: As to Instruction #2, the defendant objects
and excepts to that portion which says, "If you believe from
the evidence and circumstances in the case that Mr .. Bott
was :financially interested in the hotel,'' etc. The fact that .
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he was financially interested in the hotel would
pag·e 128 ~ have no bearing on it whatsoever unless he had
·
expressly or impliedly assumed liability personally. He might have had stock in any corporation. There is
no evidence here that he has ever been personally charged for

it.
The Court: Not on the books, but tliey called his attention
to it and he said he was interested in the hotel.
Mr. Shapero: There is no evidence that he assumed liability.
Mr. Baird: There is evidence that he not only assumed it
but admitted it.
~Ir. Shapero: There is no evidence whatsoever that he assumed the obligation. They may have mentioned it to him,
but there is no evidence in this record that he assumed it.
I object and except to that portion of the instruction which
says, ''In this connection, you are instructed that an admission of liability for the open account, if made, is a sufficient
recognition or ratification thereof.'' I go back to the samo
objection I made to Instruction #1, and that is, even though
I1e agreed by ratification or expressly, not having made such
agreement in writing he is not liable or bound
page 129 ~ thereby, as a mere recognition or ratification
would have no bearing here Vlithout the consideration of some writin~ to evidence such recognition or ratification. The plaintiff admits Mr. Bott never assumed the
p~yment of the open account obligation in writing or otherwise.
DEFENDANT'S INSTRUCTION A (GRANTED):
"The Court instructs the jury that before you can find a
verdict against Bott in favor of the plaintiff on the open account obligation in the sum of $1,143.06 mentioned in the notice of motion for judgment, you are instructed that even
though you believe from the evidence that the plaintiff thoug·ht
that Bott was liable for said open account obligation, yet if
you believe that the said Bott did not expressly or impliedly
undertake said obligation at the time the open account merchandise was purchased or thereufter you must find in favor
of Bott on said $1,143.06 open account obligation.''
Mr. Baird: We object to the granting of any instruction
tendered by the defendant on the ground tlrnt the instructions
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already granted by the court fully and completely cover the
issues in this case.
As to Instruction A, we object to that part in which the court
instructs the jury that they must believe there was a meeting
.
or coming together of the minds of the defendant,
page 130 ~ Bott, and the plaintiff, Snellenburg, for the reason that in cases such as this, where the evidence
_tends to show Mr. Bott either authorized another to purchase
for him or acquiesced in the purchase by another for him of
the articles, or after the purchase by the third person he ratified or acquiesced or recognized the purchase, that the law
does not require that there should be ·any original meeting of
the minds. ·That is our theory of this case.
DEFENDANT'S INSTRUCTION B (GRANTED}:
"The Court instructs the jury that the burden of proof is
on N. Snellenburg & Company, Incorporated, to make out and
prove to your satisfaction, by a preponderance of the evidence, every material fact necessary to make out its case, and
if you, after considering all of the evidence in the case both
for the plaintiff and the defendant, believe that the plaintiff
has failed to do this, you shall find in favor of the defendant
W. M. Bott.''
Mr. Shapero: The instructions of the defendant are granted
as amended by the court at the request of the plaintiff.
JUDGE'S CERTIFICATE.
I, A. R. Hanckel, Judge of the Circuit Court of the City
of Norfolk, Virginia, who presided over the fore going trial
of the case of N. Snellenburg & Company, Incorporated, a
Corporation, v. Walter M. Bott, et al, in said court, at Norfolk, Virginia, on February 27th, 1940, do certify that the
fore going is a true and correct copy a.nd report of all the
evidence, together with all the motions, objections, and exceptions on the part of the respective parties, the action of
the court in respect thereto, all the evidence, together with
all the motions, objections, and exceptions, on the part of
the respective parties, the action of the court in respect
thereto, all the instructions offered, amended, granted, and
refused by the court, and the objections and exceptions
thereto; and all other incidents of the said trial of the said
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cause, with the motions, objections, and exceptions of the respective parties therein set forth.
' As to the original exhibits introduced. in e,1 idence, as
shown by the foregoing report, to-wit: Plaintiff's Exhibits
1 to 5 and Defendant's Exhibits A to M, both inclusive, which
have been initialed by me for the purpose of identification,
it is agreed by the plaintiff and the defendant that they shall
be transmitted to the Supreme Court of Appeals as a part
of the record in this cause in lieu of certifying to the court a
copy of said exhibits.
I do further certify that the attorney for the
page 132 ~ plaintiff had reasonable notice, in writing, given
by counsel for the defendant of the time and place
wl1en the foregoing report of the testimony, exhibits, ins.tructions, exceptions, and other incidents of the trial would be
tendered and presented to the undersigned for signature and
authentication, and that the said report was presented to me
on the 6th day of June, 1940, within less than sixty days after
the entry of final judgment in said cause.
Given under my hand this 6t~ day of June, 1940.
ALLAN R. HANCKEL,
Judge of the Circuit' Court of the City
of Norfolk, Virginia.
I, Cecil M. Robertson, Clerk of the Circuit Court of the
City of Norfolk, ,Virginia, do hereby certify that the foregoing is a true copy and report of the testimony, exhibits, instructions, exceptions, and other incidents of the trial in the
case of N. Snellenburg & Company, Incorporated, a Corporation, v. Walter l\L Bott, et al, and that the original thereof
and said copy, duly authenticated by the judge of said court,
were lodg·ed and filed with me as Clerk of the
page 133 ~ said court on the 6th day of June, 1940.
CECIL M. ROBERTSON,
Clerk of the Circuit Court of the City
of Norfolk, Virginia.
By W. R. H.ANCKEL,
Deputy.

page 134
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The following is the stipulation making the
Court's memorandum of opinion a part of this
record:
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It is stipulated that the Court's memorandum of opinion is
to be a part of the record in this case. .
,
EDWARD R. BAIRD, JR
MAURICE, B.. SHAPERO.
June 6, 1940.
And the following is the opinion herciubefore mentioned:
Snellenburg & Co.

v.

Bott, et als.
In this case I see no reason to change my ruling as to who
should pay the freight and installation, so the only other question arising in this motion for a new trial is Bott 's liability
on the open account.
As to this it seems to me that the jury had a right to conclude as they did by their verdict that :Mr. Bott 's conduct in
taking· part-though a very small one-in tho orders for the
open account, and more particularly from the testimony of
Mr. Hahn and Mr. Holmead.
The evidence seems to be sufficient to support the verdict
entirely apart from any consideration of Mr. Bott's guarantee.
A.R.H.
page 135

~

And on another day,. to-wit: In the Circuit
Court aforesaid on the 25th day of May, in the
year, 1940, the day and year first hereinabove

written:
This day came again as well the plaintiff as the defendant,
Bott, by counsel, and the motions for a· uew trial heretofore
made herein by each of said parti~s haying been fully heard
and maturely considered by the Court are overruled, to whicli
action of the Court in overruling its motion said plaintiff, by
counsel, duly excepted, and to which action of the Court in
overruling his motion said defendant, Bott, by counsel, duly
excepted. "\Vhereupon it is considered by the Court that said
plaintiff recover against said defendant, Bott, the sum of
Eleven Hundred Eighty-four Dollars and Seventy-three
,Cents ($1,184.73), with legal interest on Forty-one Dollars
and Sixty-seven Cents ($41.67), a part thereof from October
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1, 1939, till paid; with like interest on Three Hundred Eightynine Dollars and Fifty-five Cents ($389.55). a part thereof
from July 2, 1939, till paid; and with like interest on Six
Hundred Twenty-three Dollars and Twenty-five Cents
( $623.25), ~ part thereof from August 2, 1939, till paid; and
with like interest on One Hundred Thirty Dollars and Twenty-six Cents ($130.26), the remainder thereof, from September 2, 1939, till paid, together with its costs about its suit in
this behalf expended. It is further considered by the Court
that said plaintiff recover against said defen·dant, Bott, the
sum of Eighty-four Dollars and Forty-three Cents ($84.43)
interest on the judgment entered herein on Janpage 136 ~ uary ~' 1940, in which the question of interest was
therein expressly reserved for later determination, pursuant to agreement of the parties, and that said
plaintiff recover legal interest on the said sum of Eightyfour Dollars and Forty-three Cents ($84.43) from the 8th
day of January, 1940, till paid. And thereupon said defendant, Bott, excepted to the foregoing judgment, and this matter is continued as to Gay Manor Hotel Corporation.
And thereupon said defendant, Bott, having signified his
intention of applying to the Supreme Court of Appeals of
Virginia, for a writ of error and supersedeas to the fore going
judgment, it is ordered that execution upon said judgment be
suspended for the period of sixty (60) days from the end of
this term of the Court upon said defendant, Bott, or someone
for him entering into and acknowledging a proper suspending
bond before the Clerk of this Court in the penalty of Fifteen
Hundred ($1,500.00) Dollars, with surety to be approved by
said Clerk and with condition according to 1aw.
Virginia:
~

In the Clerk's Office of the Circuit Court of the
City of Norfolk, on the 14th clay of June, in
the year, 1940.

page 137

I, Cecil M. Rob~rtson, Clerk of the Circuit- Court of the
City of Norfolk, do certify that the foregoing is a true transcript of the record in the suit of N. Snellenburg & Company,
Incorpora.ted, a corporation, plaintiff, a-_qainst Walter l\L Bott
and Gay Manor Hotel Corporation, a corporation, defendants,
lately pending in said court.
I further certify that the same was not' made up and completed and delivered until the plaintiff had received due notice
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in writing thereof, and of the intention of 'Nalter M. Bott, defendant, to apply to the Supreme Court of Appeals of Virginia for a writ of error and supersedeas to the judgment
therein ..
Teste:
CECIL M. ROBERTSON, Clerk.
By SUE B. GOFORTH, D. C.
Fee for transcript, $37.25.
A Copy-Teste:
M. B. WATTS, C. C.
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