




























































































































E. Frank O'Hara, et als., v. The Pittston Company 57 

"(7) And other grounds apparent in the record."; 

and upon the application of The Pittston Company . to set 
aside the finding of the said Appraisers on the ground that 
the said finding is contrary to the law and the evidence, and 
is excessive in that under the evidence the highest value the 
Appraisers could fix was the sum of $49.92 per share of 
United Sttaes Distributing Corporation preferred stock; and 
was argued by counsel. · 

Upon consideration whereof, the Court doth adjudge and 
decide that the United States Distributing Corporation was, 

by order of the State Co11Joration Commission, 
page 26 entered on December 31, 1942, merged with and 

into The Pittston Company, and that the dissent
ing l1olders of United States Distributing Corporation stock 
·became, by such dissent, entitled to the fair cash value of 
that stock as determined under Section 3822, Virginia Code. 

Aud the Court, being of the opinion that the valuations 
placed by the Appraisers on the preferred and common stocks 
of United States Distributing Corporation are just, the Court 
doth deny both of the above applications, and doth confirm 
the said report, and doth further adjudge, order, and de
cree that the amount so determined shall be final and con
clusive on all parties to this proceeding. 

It appearing from the record that the following named dis
senting holders of the preferred stock of United States Dis
tributing Corporation own the shares of such preferred stock 
set opposite their respective names in the following tabula
tion; that the Appraisers fixed the fair cash value of a share 
of such pref erred stock as of December 21, 1942, at $55.00 
per shnre; and that interest at 6% should be allowed on said 
awnrd from January l, 1943, to October 22, 1944, at which 
time interest ceased by stipulation of counsel, evidenced by 
tl1ei1· signatures on the back of the original sketch of this 
order, the Court doth award final judgment accordingly, and 
doth order The Pittston Company, the merged corporation, 
to pay to each of the said dissenting stockholders the amounts 
set out in the last column opposite their respective names 
in the following tabulation: 
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page 27} 

0% Interest No.me of Preferred 
Stockholder Shares Principal 1/1/43-10/22/44 Total 

Tho Chase National Bank of the 
City of Xcw York, as Trustee 
U/I dated November 10, 1925, 
made by Harold Palmer for 
Harold Palmer 100 S 5,500.00 s 601.33 $ 6,101.33 

Harriet Gardner 90 4,950.00 541.20 5,491.20 
Laird & Company for the benefit of 

Harriot Gardner 110 6,050.00 661.47 6,711.47 
Thomns H:irtley Gardner 10 550.00 60.13 610.13 
George A. Easley 100 5,500.00 601.33 6,101.33 
Lura W. Easley 125 6,875.00 751.67 7,620.67. 

Toto.ls 535 $29,~25.00 S 3,217.13 $32,6!2.13 

. It appearing to the Court from the Certificate of the Bank 
of Commerce and Trusts, Ricl1moncl, Virginia, attacl1ed to 
the original sketch of this order, that The Pittston Com· 
pany has caused the total amount of tlle above judgment, to. 
wit, Thirty.Two Thousand Sh Hundred Forty.Two Dollars 
and tllirteen cents ($32,642.13), to be deposited in said bank 
to the credit of the Court in tl1is cause, the Court doth de
clare. the said judgment satisfied and discha1·gc The Pitts
ton Company from any and all liability thereunder, and doth 
direct the Clerk of this Court to mark the said judgment sat:
isfied upon the margin of the 01·der Book. 

It appearing further to the Court that the said dissenting 
stockholders, by counsel, then in open court delivered to The 
Pittston Company stock certificates for the said 535 shares 
of the preferred stock of United States Distributing Cor~ 

poration, 1·espectivelv owned by them, the Court 
page 28 ~ doth order that A. T. August, who is hereby ap. 

_ pointed a Special Commissioner for this pm·pose, 
be, and he is hereby, authorized and directed to check, upon 
an attested extract of this order, upon the fund on deposit 
in the ·Bank of Commerce and Trusts; Richmond, Virginia, 
to the credit of the Court therein, in favor of the following 
parties, or their counsel, for the following amounts, to-wit: 

The Chase National Bank of the City of New York, · 
as Trustee U /1 dated November 10, 1925, made 
by Harold Palmer for Harold Palmer, or 
Gerould M. Rumble, Attorney• $ 6,101.33 
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Harriet Gardner, or Gerould l\iI. Rumble, Attorney 
Laird & Company for the benefit of Harriet Gard

ner, or Gerould iI. Rumble, Attorney 
Thomas Kirtley Gardner, or Gerould :M. Rumble, 

Attorney 
George A. Easley, or Gerould :M. Rumble, Attorney 
Lura "\V. Easley, or Gerould l\L Rumble, Attorney 

5,49L20 

6,711.47 

610.13 
6,101.83 
7,626.67 

making total checks by this decree $82,642.13, 

the amount in bank, thus closing the bank account. 

It further appearing from the record that the petition of 
The Pittston Company herein was filed against certain other 
dissenting holders of preferred stock of United States Dis
tributing Corporation, who have not appeared herein, but 
have obtained from the Law and Equity Court of the City 
of Richmond, Virginia, an injunction prohibiting the said 
petitioner from prosecuting this proceeding against them in 
this Court, and it being suggested to the Court that an ap-

peal from the decree of the Law and Equity Court 
page 29 ~ in that suit has now been allowed by the Supreme 

Court of Appeals of Virginia, and that the ques
tion of the jurisdiction of the Law and Equity Qourt to en
ter sucl1 injunction will be presented and decided on such 
appeal, it is ordered that this proceeding· be retained and 
continued on the docket of this Court. 

MOTION OF THE PITTSTON COMPANY, FILED IN 
COURT UNDER DECREE OF JULY 9, 1945. 

The Pittston Company, by counsel, moves this Court for 
the entry of an order of publication under Section 3822, Vir
ginia Code, ag:ainst certain stockholders, hereinafter named, 
who were not served within this State with the notice of the 
filing of The Pittston Company's petition, and who did not 
appear before this Court on the day fixed in such notice. 

(1) It is recited iu the petition that the following stock
holclcrs had served statutory notices of dissent, in respect 
of the stock set opposite their respective names, and it is now 
suggested to the Court that, due to errors in such notices, 
sales, or exchanges, the correct figures in respect of such 
3tockholders appear in the second column, after their names: 
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Name of Stockholder 
Dorothy Lee 
Howard :M. Stack 
Max "'\V. Winn 
Harvey Lee 
Clmrles Gilbert 
Genia Berk 
Ruth V. Dodge 

Vida Payne 

Notice of Dissent 
140 
200 
100 
30 
20 
20 
50 

page 30 ~ Mrs. Pearl Lasher 
10 
90 
20 Martin Lasl1er 

E. Frank O 'Haru 
Mrs. Sylvia Jacobs 
:Maurice D. Adams 
Mortimer Sacharoft' 
Samuel Bloom 
Sunne Miller 
Max Trube 
Abraham Lindner 
Ella Lindner 

20 
220 
70 
90 

100 
50 
50 

100 
7 

1,387 

Correct Figure. 
140 
200 
100 
30 
20 
20 
50 
10 
90 
20 
20 

220 
70 
0 

100 
30 
0 

100 
7 

1,227 

(2) These stockholders, by counsel, filed au equity suit in 
the Law ~nd Equity Court of the City of Richmond styled 
Maurice D. Adams, etc., v. United States Distributing Cor
poration, etc., and in that proceeding this movaut was en
joined from prosecuting its petition iu this Court as regards 
such stockholders. 

(3) On June 24, 1943, counsel for movant moved this Court 
to enter an order of publication against all the dissenting· 

, stockholders listed in the petition, except those who, on that 
day, had appeared before that Court, but, being in doubt 
whether or not the injunction order proposed to be entered 
in the Law and Equity Court would restrain him from ma
turing this proc~eding in the mode prescribed by law,. as 
w~ll as from taking further steps herein against the above 
listed stockholders, such counsel requested the Court to de
fer action upon his motion in so far as applicable to sqid 
stockholders. By its order entered on that day, this Court 
deferred action on said motion as to the ·above named stock
holders. 

(4) The injunction order or orders of the Law and Equity 
Court, did preventing movant from maturing and prosecut
ing its petition herein, continued in effect from ,June 24, 1943, 
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but at some later date after the appointment of 
page 31.~ appraisers herein, the said stockholders did not 

renew their motion bofore the Law and Equity 
Court for an extension of the said injunction, but the said 
suit, in which movant was a defendant, continued as active 
litigation in the said Law and Equity Court. · 

( 5) From the decree rendered by the Law and Equity 
Court in the said litigation on September 5, 1944, an appeal 
was taken to the Supreme Court of Appeals of Virginia, 
and The Pittston Company, as appellee, assigned cross errors, 
one of which denied the jurisdiction of the Law and Equity 
Court to entertain or maintain jurisdiction in the said suit. 
Fo1lowing the argument of this matter in the Supreme Court 
of Appeals, the said Supreme Court of Appeals entered an 
order on June 6, 1945, dismissing the said bill of complaint 
heretofore filed by tbe said stockholders, a copy of which 
order, certified by the Clerk of the Law and Equity Court, 
is herewith filed as Exhibit "A" and to be ta.ken as a part 
of this motion. 

(6) In its order entered herein on December 6, 1944, refer
ence is made to the said litigation in the Law and Equity 
Court and the Supreme Court of Appeals, and this Court 

.ordered that this proceeding be retained ancl continued upon 
its docket in respect of the above named stockholders. The 
movant states to the Court that none of the named stockhold
ers has been served with the notice of the filing of said pe
tition in this State, and none of the sai<l stockholders _has 
appeared in this proceeding, and accordingly renews its mo
tion for the entry of an order of publication under Section 
3822, Virginia Code, against the said stockholders, consid-

eration of which motion was deferred by this 
page 32 ~ Court on June 24, Hl43, at the request of counsel 

for the movant. 
(7) Notice of this motion to be made on July 9, 1945, was 

given by mail to l\f r .• John J. Wicker, Jr., counsel of record 
for such -parties in the Law and Equity Court, on July 3, 
1945. 

THE PITTSTON COMPANY, 
By Counsel. 

R. GRAYSON DASHIELL, 
Of Counsel. 

July 9, 1945., 
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page 33 ~ EXHIBIT."A" FILED 'WITH MOTION. 

Virginia: 

In the Law and Equity Court of the City of Richmond, the 
23rd Day of June, 1945. 

Maurice D. Adams; et als., Plaintiffs 
against 

United States Distributing Corporation, ct als., Defendants 

IN CHANCERY. 

A certified copy of an order of the Supreme Court of Ap
peals of Virginia entered in this cause was this day received 
by the Clerk of this Court and is in the words and figures fol
lowing, to-wit: 

'' Virginia : 

In the Supreme Court of Appeals held nt the Coui·t House' 
in the Town of ·wytheville on ,vednesclay the 6th day of June, 
1945. 

Maurice D. Adams, Ruth V. Dodge, Sylvia .Jacobs, Martin 
Lasher, Pearl Lasher., E. Frank 0'Hal'8, Vida Payne, 
Samuel Bloom, Abrafo1m Lindner, Ella Lindner, Sunne 
Miller, Genia Berk, Charles Gilbert, Dorothy Lee, Harvey 
Lee, Howard N. Stack ancl :Max W. ·wiun, Appellants, 

against 
United States Distributing Corporation and The Pittston 

Company, a corporation, Appelleos. 

RECORD NO. 2934. 

Upon an appeal from and s11.persedeas to a decree entered 
by the Law and Equity Court of the city of Richmond on the 
5th day of September, 1944. 

This day came again the parties, by counsel, and tl10 court 
having maturely considered the transcript of the record of 
the decree aforesaid and arguments of counsel, is of opinion, 

t 
I 
I 
I 
i 
1 

I 
I 
' 

( 

j 
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for reasons-stated in writing and filed with the record, that 
the said dee1·ee is enoneous. It is the ref ore ad

page 34 }· judged, ordered and decreed that the said decree 
be reversed and annulled, and that the appellees, 

as the parties substantially prevailing, recover of the appel
lants their costs by them expended about tho proseeution of 
their appeal and su.persedea.~ aforesaid here, and also their 
costs in tho said lnw ancl equity eourt. 

And this court proceeding to enter such deeree as to it 
seems right and propel', doth adjudge, order and decree that 
the bill of complaint be and the same is hereby dismissed, but 
without prejudice to the right of the appellants to pursue., in 
the proper court, their remedy for the fair cash val,1e of their 
stock pursuant to the- provisions of Code, section 3822, as 
amended. 

Which is ordered to be certified to the said law and equity 
court. 

A copy, Teste: 

1'L-B. 1YATTS, C. C. 
By M:. B. ,v ATTS, Clerk. 

Appellees' costs: 
Attorney's fee $~0.00 

Teste: 

:M. B. WATTS, Clerk. 

A copy, Teste: 

LUTHER LIBBY, JR., Clerk. 

page 35} DECREE OF JULY 9, 1945. 

This day cnme the petitioner, b~· counsel, and moved the 
Court in writing for the entry, of an order of publication 
.against certain dissenting stockholders of United States Dis
tributing Corporation named ther(.'in; wbich motion in ,vrit
ing is now ordered filed . 
. On consideration whereof., nnd it being represented to tho 

Court thnt a petition for re-l1earing of the decision and order 
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of the Supreme Court of Appeals of Virginia delivere<l. and 
entered on June 6, 1945, has been filed ancl is now pending in 
the Supreme Court of Appeals of Virginia, this Court de
clines to proceed in tl1is matter at this time and refuses to 
enter the order-of publication requested by the petitioner, the 
sketch for which this day presented is mtuked by the judge. 
"Entry refused at this time", identified by_ the signature of 
the judge and now made a part of the record in this proceed-

in~he Clerk is directed to mail an attested copy of this order 
to John ,J. "Wicker, Jr., .Attorney at Law, :Mutual Building, 
Richmond 19, Virginia, and note the dat(' of mailing on the 
margin of. the Order Book. 

DECREE OF OCTOBER 29, 1945. 

This matter came on this day to be again heard upon the 
papers formerly read, and upon a certificate purporting to 

evidence the publication of the order of publication 
page 36 ~ entered herein on October 10., 1945, and was a1·gu.ed 

by counsel. · · · 
Upon consideration whereof, and it appearing to the Court 

that the name of one of the defendants iu said order of pub-
. lication, to-wit, Abraham Lindner, was printed in the snid 

order of publication as Abraham Linder, the Court cloth, in 
accordance with the motion of The Pittston Company, by 
counsel, continue the matter and enter the following order 
of publication against the said stockholders named below: 

The object of the ubovc styled proceeding is to ascertain, in 
the mode prescribed by law, the fair casl1 value as of Decem
ber· 21, 1942, of the shares of stock of United States Distribut
ing Corporation owned by certain stockholders, among them 
the following., wh9 Jiave not appeared herein: 

Dorothy Lee, Howard M. Stack, Max W. ,vinn, Harvey 
Lee, Charles Gilbert, Genia Berk, Ruth V. Dodge1 Vida Pavne, 
Mrs. Pearl Lasher, Martin Lasher, E. Frank O'Harn, :Mrs. 
Sylvia ,Jacobs, Maurice D. Adams, Mortimer Sacha1·off, 
Samuel Bloom, Sunne Miller, Max Trube, Abraham Lindner, 
and Ella Lindner. 

It is ordered that the above named stockholders do appear 
before this Court on Monday, November 19th, 1945. at 10:00 
o'clock in the forenoon, and clo what may be necessary to pro
tect their interests herein. 
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It is ordered that the three prooeding paragraphs of this 
order be pub1ished once a week for two successive weeks in 
the Richmond Times-Dispatch, a ,newspaper published in the 
City of Richmond, Virginia. 

page 37 ~ MOTION OF THE PITTSTON COMPANY 
FILED UNDER DECREE OF DECEMBER 

13,·1945. 

The Pittston Company~ by counsel, moves this Court: 

(1) That it be ordered to pay to ench of the defendants 
named in the order of publication entered herein on October 
:m, 1945, for each share of preferred stock· of United States 
Distributing Corporation owned and delivered by each of 
them in 1·espect of which dissent from the merger of United 
States Distributing Corporation into and with The Pittston 
Company was duly served, the sum of $55.00, with interest 
from, January 1, 1943, to October 22, 1944, as and for the 
fair cash value of such shares; and 

(2) That the said named defendants be ordered to deliver 
the certificates for such stock, properly endorsed, upon pay
ment thereof, and in the alternative that it, the said Pittston 
Company may, upon the deposit of such funds to the credit 
of the Court herein~ be discharged from any and all further 
liability for sucl1 fair cash Yalue of such stock. 

December 11, 1945. 

THE PITTSTON COMPANY 
By R. GRAYSON DASHIELL, 

Counsel. 

page 38 ~ NOTICE ACCOi\IP AN YING REJECTED PETI
TION A~RIL 16, 1946. 

E. Frank O'Hara, et als., Petitioners 
v. 

'l'he Pittston Company a corporaticm, etc., Respondent. 

To The Pittston Company, 
Richmond, Virginia. 

You are hereby notified that a petition, of which the at
tached is a carbon copy, will be presented to the Chancl'ry 
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Court of the City of Richmond on Monday, April 15, 1946~ at 
10 A. M. o'clock, or as soon thereafter as counsel may be heard. 

Very truly yours, 

E. FRANK O'HARA, 
SAMUEL BLOOM, 
ABRAHAl\f LINDNER, 
ELLA LINDNER, 
SUNNE 1'\ULLER, 
GENIA BERK, 
CHARLES GILBERT. 
DOROTHY LEE, . 
HARVEY LEE., 
HO"TARD M. STACK, 
.MA.X ,v. WINN, 
SYLVIA ,JACOBS, 
MARTIN LASHER, 
PEARL LASHER and 
MAURICE D. ADA1'fS 

By JOH~ .J. "WICKER, ,TR., 
of Counsel. 

JOHN J. WiCKER, JR. 
SEYMOUR l\L HEILBRON 
GEORGE M. JAFFIN 
CHARLES WINKELMAN 

p. q. 

Executed in the City of Ricl1mond, Virginia, April 5, 1946, 
by delivering a copy of the witllin notice and a copy of the 

petition thereto attached to William ,v. Crump, the 
page 39 ~ Statutory Agent for The Pittston Company. The 

place of business of the said Crump being in the 
said City of Richmond, Virginia. 

Fee $1.00 paid. 

,T. HERBERT MERCER, 
Sheriff of tl1e City of Richmond.· 

.• 
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PETITION FOR APPRAISAL PROCEEDING TO DE
TERMINE FAIR CASH VALUE OF PETI

TIONERS' STOCK. 

Rejected by Order of .April 16, 1946. 

E. Frank O'Hara, et als., Petitioners 
v. 

The Pittston Company, a corporation, Rcspond<-'nt 

To the Honorable Brockenhrough Lamb, .Tudge of the Chan
cery Court of the City of Richmond : 

Your petitioners, E. Frank O'Hara, Samuel Bloom, Abra
l1am Lindner, Ella Lindner, Sunne :Miller, (fonia Berk, Charles 
Gilbert~ Dorothy Lee, Harvey Lee, Howard :M. Stack, Max 
,v. ·winn, Sylvia Jacobs, Martin Lasher, Pearl Lasher and 
l\faurice D. Adame, respectfulJy represent as follo:svs: 

(1) Your petitioners, severally and individuany, are the 
owners of preferred stock of United States Distributing Cor
poration, a Virginia corporation which had its princip;il office 
m the City of Richmond, Virginia, prior to its merger here
inafter described; the number of shares owned by each peti
tioner being set forth opposite the name of each petitioner 
respectively, hereinbc]ow ! 

E. Frank O'Hara 
Samuel Bloom 
Abraham Lindner 

EJla Lindner 
page 40 ~ Sunne :Miller 

Genia Berk 
Charles Gilbert 
Dorothy Lee 
Harvev Lee 
Howard l\f. Stack 
'}\fax w. ,vinn 
Sylvia Jacobs 
l\fartin Lasher 
Pearl Lasher 
Maurice D. Adams 

No. shares. 
20 

100 
100 

7 
50 
20 
20 

140 
30 

200 
100 
220 

20 
90 
70 

(2) As of December 31, 1942, United States Distributing 
Corporation was merged into and nbsorbed by The Pittston 
Company pursuant to the laws of Virginia covf,ring the 
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merger of corporations; saicl merger having been filed with 
and approved by the State Corporation Commission of Vir
ginia on and as of the said 31st day of December, 1942. 

(3) The Pittston Company~ prior to the merger, wus a 
Delaware corporation, but pursuant to the terms of said 
merger it became and now is a Virginia corporation with its 
principal office in the City of Rfohmond, Virginia. 

(4) None of your petitioners gave assent to said merger. 
Each of your petitioners was and is clissutisfied therewith 
und the dissent and clissati~faction of each petitioner was 
signified by notice in writing which was duly served upon the 
Secretary of The Pittston Compnny, the surviving consoli
dated corporation, within three months after the meeting or 

stockholder·s of United States Distributing Corpo
page 41 ~ ration ·at ,vhich said merger was approved, that 

is to say prior to the 22nd dny of March, 1943. 
The service of such notices of clinsent has be(>n duly acknowl
edged by The Pittston Company. 

(5) .Accordingly, euch of yom petitioners was and is en
titled to receive from The Pittston Company the fair cash 
value of his or her stock as- of the 21st clay of December, 1942~ 
which :was the day before the vote for the agreement. for 
merger of l!nited States Distributing Corporation was taken. 
Said fair cash value Jms not been agre('d upon between your 
petitioners, as dissenting stockholders, and The Pittston 
Company, as the consolidated or merged P.orporation. Your 
petitioners contend and represent that said fair cash value 
was not less than $184.00 per share as of December 21, 1942., 
whereas Pittston Company at first contended t.hat the fair 
cash value did not exceed $35.00 per share and subsequently 
has contended and at present contends, so far as your peti
tioners are advised, that the fair cash value of said stock is 
only $55.00 per share. 

(6) Your petitioners further contend and represent that 
they are entitled to interest at 6% per annum upon the fair 
cash value of said stock from December 31, 1942~-the date 
said merger became effective,--until the dntc of payment. 
On the other hand The Pittston Company eontencls that in-· 
terest is payable only up until October 21. 1944. 

(7) Your petitioners urc advised that there has been on ap
praisal proceeding in y·our Honornble Court in whfoh the stock 

of some other stockholders was appraised bv cer- · 
page 42 } tain appraisers appointed in thnt other proceed-

ing, and that, pursuant to the evidence adduced 
by or on behnlf of tl!ese other stockholders and the corpora
tim~ before those appraiser~ in that proceeding! said a1l
pra1sers reported that the fair cash value of said stock was 
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$55.00 per share. However, none of your petitioners was a 
party to said proceedings and had no part in the selection of 
said appraisers, or in the presentation of evidence or argu
ment before said appraisers, or in the presentation of argu
ment before your Honorable Court upon the report of said 
appraisers. Yom petitioners ·represent that they verily be
lieve that a full and complete presentation of .proper evidence 
and a full and complete presentation and consideration of the 
records involved will justify and require a finding by inde
pendent appraisers., acting with open minds and without tbc 
prejudice of a pre,·iously formed opinion,-of a fair cash 
value greatly in excess of the aforesaid $.55.00 per share and 
probably in excess of $184.00 per share. Your petitioners are 
advised that they are entitled to "their day in court" in the 
way of an independent and complete appraisal in wlJich they 
will have full and complete opportunity to adduce complete 
evidence and to present complete arguments to independent 
unbiased appraisers, to determine said fair cash value. 

(8) Your petitioners are advised that in said other ap
praisal proceedings your Honorable Court, after l1earing ar
gument by counsel for said other stockholders and by coun
sel for The Pittston Company, confirmed the findings· of said 
appraisers. However, your petitioners arc advised tlmt said 
action of the Court was necl'ssarily based upon such evidence 

as the appraisers in that proceeding tvok during 
page 43 ~ their investigation and was likewise based upon 

argument of counsel for said other stockholders. 
Your petitioners are advised that they are entitled to an in
dependent appraisal by independent, unbiased appraisers 
who have had no previous connection with this matter, an<l 
that they arc entitled to be heard either in support of what
ever report said independent appraisers may eventually make 
to your Honorable Court or in oppoi;;ition thereto; and that 
your Honorable Court will then make decision based upon 
the evidence adduced before and taken by said independent 
appraisers nnd upon the argument of counsel for your peti- · 
tioners and counsel for The Pittston Company. 

Accordingly, your petitioners, collectively and severally, 
llereby apply and pray to have the fair cash value of tlleir said 
stock, as of December 21, 1942~ nppraised by three disinter
ested persons., residents of this Rtatc, to be appointed by your 
Honorable Court, and to be directed to proceed with their in
vestigation and appraisal in accordance with the laws of Vir
ginia in such cases made and provided. 

Copy of this petition was served upon William \V. Crump, 
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the statutorv agent of The -Pittston Company, on 
page 44 ~ the 5th day· of April, 1946, together with notice 

that this petition woulcl be presented on the 15th 
day of April, 1946. 

Respectfully submitted, 

E. FRANK O'HARA., 
SAMUEL BLOOM, 
ABRA.HAj\,J LINDNER, 
ELI,A LINDNER, 
SUNNE :MILLER, 
GENIA BERK, 
CHARLES GILBERT: 
DOROTHY LEE, 
HARVEY LEE, 
HOW ARD l\l. STACK, 
MAX '\V. '\VINN, 
SYLVIA JACOBS, 
1\IARTTN 1;,..t\.SHER, 
PEARL LASHER and 
MA URI CE D. ADAMS. 

By .JOHN .J. ,VICKER, .TR. 
of Counsel. 

,JOHN J. WICKER, JR. 
SEYMOUR M. HEILBRON 
GEORGE :M: •• JAFFIN 
CHARLES '\VINKELMAN 

p. (J, 

MEMORANDUM OPINION FROi\l THE BENCH FILED 
UNDER DECREE OF APRIL 16, 1946. 

I have listened attentively to the arg-nment of counsel for 
The Pittston Company and for "the Adams group",-mean
ing those dissenting stockJ1oldP-rs who were the complainants 
in Adams v. Unite.d State.~ Disfribufin_q CompanJ/ before the 
Law and Equity Court of tllis Cit~, and th~ appellnnts in that 
case before the Supreme Conrt of Appeals of Virginia, 184 
Va. 134). 

In tl1is memorandum opinion I s1m11 not undertake to cite 
or analyze the authorities. The case htls been fully and 

elaborately presented to t]ie court by able counsel, 
page 45 ~ thoroug]1ly prepared. The authorities will doubt

less in due course be analyzed br~fore tlie appc>llate 
court. The principles announcC'cl in these nnthorities have 
made lodgment in my mind and I hnve been guided by them in 
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reaching the conclusions I s11all now announce. I do not con
eeieve it to be the function of •ni.r,i prius courts to make con
tributions to the philosophy of the law but to decide contro
versies promptly aucl realistically., especialJy in cnses such 
as this. In such cases t.he trial courts are after all mere 
eonduits through whi<'h litigation reaches the R}Jpellate courts. 

On June 9, 1943, The Pittston Companv filed its petition 
and notified a large group of dissenting stockl1olclers, fifty
two in all,. that it would comrcme all clissentt>rs in accordance 
with the provisions of Section 3822a. of tlie Code of Virginia. 
Among the stockholders convened by tl1e pntition, named as 
parties defendant thereto, and so notified were the nineteen 
who then composed the A.dams group. Pursuant to this no
tice, on ,June 24, 1943, The Pittston Compm1y moved the Court 
to enter an order of publication so as to mature the petition 
in accordance with the statute ngainst all the dh;senting stock
holders, includinf,t' the Adams group; but having been in
formed that the Adams group hacl obtained an injunction 
from the Law ancl Equity Court restraining The Pittston 
Company from matUl'ing these proceedings in this court 
against them, counsel for The Pittston Company moved that 
action upon its motion to matme as to the Adams group be 
deferred, which was accordingly done and the petition ma
tured as to all save the Adams group by order of publication 

·entered June 24, 1943. In due course (that is .. af
page 46} ter the decision of the Supreme Court of Appeals 

in the case of Adam.,;,. United Slates Distribution 
Corpora,tion. became final) t11e motion to mature as to the 
Adams group was renewed, or taken up again, and these pro
ceedings were regularly matured as to the Adams group by 
an order of pu1Jlication entered October 29, 1945. 

I do not think it would be supposed that this court would 
delay the progress of its appraisal proceeding indefinitely. 
At any rnte this court proceeded, with all reasonable expedi
_tion and in the statutory manner, to carry on and conclude 
the appraisement proceedings; and did not hold them in abey
ance during the long period of time that the Adams group 
were seeking another remedy in a different forum and hold
ing The Pittston Company under injunction against the ma
turing here of the appraisement proceeding as to them. · · 

.A point has been made by the able counsel for the .Adams 
group that there was a "bar" which prevented them from 
coming in this proceeding. I know of no bar, and can con
ceive of none; I know of no hiudra.nce, except their volun- . 
tary election to stay away. Tl1ey were expressly invited in. 
They were named as parties defendant to the petition here. 
They knew of the invitation and they declined it emphatically, 
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invoking the aid of another court to prevent the invitation 
from being converted into a command. · 

The appraisers of this court, appointed by order entered 
November 15, 1943, filed their report on July 28, 1944, re

turning therewith a transclipt of over five hundred 
page 47 ~ pages of evidence and numerous exhibits. Both 

The Pittston Company and the dissenting stock
holders -then actively participating applied to the con.rt in 
accordance with the statute to set aside the finding of the 
appraisers of the fair cash value of $55.00 for the pref erred 
and zero for the common. These applications were fully 
heard by t}le cotii't' in October, 1944, and were denied. On 
December 6, 1944, ·this court entered an order confirming the 
report of t11e appraisers, which 01·der, following closely the 
language of the statute, is in part as follows: 

"* * ® being of opinion that the valuations placed by the 
Appraisers on the preferred and common stocks of United 
States Distributing Corporation are just, the Court doth 
"' • ,;; confirm the- said report and doth further adjudge, or
der and decree that the amount so determined s]1all be final 
and conclusive 011 all parties to this proceeding.'' 

In the course of the opinion of the Supreme Co.urt of Ap- . 
peals of Vh·ginia in the case of Adams v. U1iitecl States Dis
tributing Corporation, 184 Va. 134, at page 146, Mr. Justice 
Eggleston uses tl1is language: 

"It is inconceivable, we think, that the legislature ever in
tended that dissenting stockholders of the same corporation 
and of the same class should receive different values for 
their shares.'' · · 

This lang·uage of the learned Justice luis been character
ized by counsel for the Adams group as obiter dictum and· 

hns been tlle subject of severe criticism by him. It 
page 48 ~ is stated that in l\lr. Justice Eggleston's own home 

city of Norfolk dissenting stockholders would 
have the choice of any one of three courts; and it is sug
gested that these courts acting separately might well arrive 
at different results. :Methods of comity by which such dis
crepancies might be in practical consideration avoided have 
been suggested by other counsel at the bar; to which I :r:iiight 

· add that the court in whicl1 the later proceedings were in
stituted might transfer the proceedings to the court in which 
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the first proceeding was instituted,-which is freely and fre
quently done under our laws and practice. 

Whether it be obiter or not the language is that our Su
preme Court of Appeals addressed to the very matter here 
under consideration. lf'rom the principle of equal treatment 
there announced I shall not depart. 

Viewed realisticallv it comes down to this: The Adams 
group seeks a new set of appraisers; they insist that none 
of the old ones is eligible now, not being disinterested. If 

· this prayer be granted and the new appraisers ·should find a 
different fair cash value, the court would he under the ne
cessity of setting it aside and entering judb)'}llent in con
formity with its previous judgment-thus going around 
Robin Hood's barn to come out by the same gate by which 
it entered. · 

There are two reasons why the decision of this controversy 
in the posture it now assumes is inherently inevitable: 

1. Equality amongst the dissenting stockl10lde1;s is to be 
attained. Other dissenting preferred stockholders in this 

proceeding have received the base value of $55.00 
page 49 ~ a share. Whether by a long road or a short one 

the Adams group should receive the same. The 
most direct and realistic way to accomplish this result is to 
hold th~t, under the circumstances here obtaining; the Adams 
group is bouilcl by the value already fixed and adjudicated; 
for which holding there is, in any one of several aspects, the 
most ample and convincing authority in the precedents cited. 

2. The judgment of this Court entered on December 6, 
1944, was a judicial determination that the fair cash value 
of the preferred stock on December 21, 1942, was $55.00 a 
share. It may be that under the provisions of the statute 
un order confirming a report of appraisers where no applica
tion to set it asi<le has been made within thirty days is merely 
ministerial-''shall immediately confirm''-but that is not 
the case here. For here there were applications to set the 
report. aside, which were fully heard by the court, resulting 
in a judicial determination and solemn adjudication tltat 

~ the fair cash value as of the day mentioned was $55.00, and 
that this valuation was "just",-the word used hy the statute. 
Upon this adjudication action has .been taken by other dis
senting stockholders, who have long since accepted the award 
and surrende1·ed their stock,-011 December 6, 1.944, to be ex
act. In my opinion it would be nonsense for the same court 
to hold, quoad otlier dissc>ufors, that another value of the same 



74 Supreme Court of Appeals of Virginia 

stock as of the same day is "just", and to adjudicate accord-
ingly. ' 

For these 1·easons leave to file the independ
page 50 ~ ent petition of the Adams group will be denied and 

that petition will be rejected; and the court will 
enter its judgment at this time in the pending proceeding 
with respect to the stock of the Adams group in consonance 
with its judgment of December 6, 1944, with respect to the 
other dissenting- stockholders-that is, upon the base of $55.00 
a share as the fair cash value. · 

The court will tomorrow hear counsel upon tl1e question 
of interest. 

Richmond, Virginia, 
April 15, 1946. 

BROCKENBROUGH LAMB. 

MEMORANDUM OPINION FROM THE BENCH, 
APRIL 16, 1946. 

The Court has this morning heard the arguments of coun
sel on the question of what interest is to be allowed upon the 
base award of $55.00 a share for the preferred of the Adams 
group. · 

The result of my consideration is that that rule of equalitv 
among stockholders of the same class, for which counsel for 
The Pittston Company so earnestly argued yesterday and 
which :Mr. Justice Eggleston in the Adams case laid down 
as the desideratum, requires that these stockholders get in
terest as the other dissenting pref erred stockholders in this 

proceeding got interest in the Fnll of 1944. 
page 51 } I am not in accord with counsel for The Pitts-

ton Company, however, tliat this means that these 
stockholders' interest should stop when those stockholders' 
interest stopped. It seems to me that the principles of 
equality demand that the interest start on the same day and 
continue until the day the full amount of the money is paid 
to the stockholders, or paid into Court for them, pursuant to 
the decision of the Court. 

Since the Supreme Court of Appeals of Virginia refused 
the writ in the Tobacco Products case it lrns·been recognized 
that dissenting stockholders are entitled to interest at the 
legal rate of six percentum per annum upon the base ap
praised value found by the appraisers and the court in pro
ceedings of this character. 
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·we might have had a different question if the tendor by 
deposit in court on December 11, 1945, had complied with 
the requirements of a legal tender. I am not called upon to 
<le~ide what would have been the result had tlmt been a good 
tendcr,-by which I menu had it been $55.00 plus interest 
from .January 1, 1943, to December 11, 1945, the date of the 
deposit. It was not that. It was principal plus interest to 
October 22, 1944, and in my opinion was not such a tender as 
will stop the running of interest. 

I see no reason wl1y the decree cannot be entered promptly 
-probably today-and I think there is no use of my .antici
pating the possibility of adjustment due to delay between 
decision and decree. 

.Richmond, Virginia, 
April 16, 1946. 

BROCKENBROUGH LAMB. 

page 52 ~ DECREE 01? APRIL 16, 1946. 

This day came certain defendants, to-wit: E. Frank 
0 'Hara, Samuel Bloom, Abraham Lindner, Ella Lindner, 
Snnue Miller, Genia Berk, Charles Gilbert, Dorothy Lee, 
Harvey Lee, Howard :u. Stack, l\Iax ,v. Winn, Sylvia Ja
cobs, l\Iartiu Lasher, Pearl Lasher, and Maurice D . .Adams, 
by counsel, and presented in open Court their petition for 
appraisal, with executed notice attached, marked "Defend
ants' Petition", and asked leave to file same, arguing that 
the refusal of the Court to grant an appraisal of the fair 
cash value of their preferred stock in United States Dis
tributing Corporation in accordance with· Section 3822-a, 
Virg'iniu Code, and that to apply to them and to their stock 
the nppraisal heretofore concluded in this proceeding for 
the other stockholders wo1,Icl violnte tlrnir constitutional 
ri~hts and would, in effect, ·deprive them of their property 
without due process of law, contrary to .Article Fourteen, 
Section One, of the Constitution of the United States. 

Upon consideration whereof, and for the reasons appear
ing in the opinion of the Court dnted April 15, 1946, filed 
herewith and made a part of the record herein, the Court 
dotl1 reject the said petition, but for the record authenticates 
the snid petition and the said notice by the signatures of the 
Judge, thereby making the said notice and petition parts of 
this reco1·d. 

Then this matter came on this dny to be again heard upon 
the papers formerly read, and was argued by counsel. 



76 Supreme Court of Appeals of Virginia 

Upon consideration whe1·enf, and for reasons 
page 53 ~ appearing in the said opinion of the Court and in 

the second opinion dated April 16, 1946, likewise 
filed and made a pad of the 1·ecord, the Court doth adjudge 
and order that The Pittston Company do pay, upon delivery 
of cei:tijicates for the stock, properly endorsed, to each of the 
defendants, the amounts in the column set opposite their rc
specti~e names, in the following tabulation~ · 

Nan:e or Preferred Number oC Interest from 
Sharehotder Sharee Principal Ifl:43 to 4116!46 Total 

Maurice D. Adams 70 S 3,850.00 s 771.2S S 4,621.28 
Sylvia Jacobs 220 12,100.00 2,424.03 14,524.03 
Martin Lasher 20 1,100.00 220.36 1,320.36 
Pearl Lasher no 4,050.00 O!H .65 5,941.65 
E. Frank O'Hara. 20 1,100.00 220.36, 1,320.36 
Samuel Bloom 100 5,500.00 1,101.84 6,601.84 
Abraham Lindner 100 6,500.00 1,101.84 6,601.84 
Ella Lindner 7 385.00 77.13 462.13 
Sunno ?.liller 30 1,650.00 330.55 1,980.55 
Genia Berk 20 1,100.00 220.36 1,320.36 
Charles Gilbert 20 1,100.00 220.36 1,320.36, 
Dorothy Lee 140 7,700.00 1,542.50 9,2~2.56 
Harvey Lee 30 1,650.00 330.55 1,980.55 
Howard :\L Stack 200 11,000.00 2,203.67 13,203.67 
Max. W. Wmn 100 5,500.00 1,101.84 6,601.81 

1,167 S64,18/i.OO. $12,858.38 S77,043.3S 

Then came The Pittston Company, by counsel, and ten
dered in open Court to each of the named defendants in re
spect of each share of preferred stock of United States Dis

tributing Corporation owned by such defendant, 
page 54 ~ upon delivery of the certificates therefor, properly 

endorsed, the sum of $55.00, with interest from 
January 1, 1943, to April 16, 1946, as set out in the above 
tabulation. . 

No such defendants. surrendering or delivering up a cer
tificate of stock, p1·operly endorsed, upon such tender, nor 
marking the above judgment satisfied, and The Pittston Com
pany, by counsel, showing to the Court that it had deposited 
certain funds in the Bank of Commerce and Trusts, Rich
mond, Virginia, to the credit of the Court herein, and that 
the balance in such account to the credit of the Court is now 
$77,193.02, being a total of $149.64 reserved for the State 
tax on such money in bank on January 1, 1946, and $77,-
043.38, being the total value, with interest, of the above stock 
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so ascertained and determined, the certificate of such bank for 
such deposit to the credit of tl10 Court herein being attached 
i;o the original sketch of this 01·der, the Court doth declare 
the said judgment satisfied, and The Pittston Company is 
hereby discharged from any and all furth~r liability ·here
under, and Albert T. August, Clerk of this Court, is directed 
to mark the said judgment satisfied. ' 

It is ·further adjudged, ordered, and decreed that the rigJits 
of the said n~med dissenting stockholders under their re
spective stock in United States Distributing Corporation 
shall cease and determine, and the sole right of each named 
defendant shall be to receive the cash so deposited and allo
cated in respect of his stock upon surrender to The Pittston 
Company, or its counsel of record in this proceeding, of prop
erly endorsed certificate or certificates representing the 
United States Distributing Corporation stock alleged to be 

owned by liim. 
page 55 ~ In accordance with the prayer of the origiual 

petition, and upon application, this day made, of 
The Pittston Company, the Court doth enjoin the sale, ne
gotiation, or other disposition of the stock certificate or cer
tificates representing the above shares of the preferred stock 
of United States Distributing Corporation, held or posses&ed 
by each of the said defendants, and doth require and order 
the surrender of his or her certificates by each defendant, 
with appropriat>e endorsement, to The Pittston Company. 
· To all of the above. rulings of this Court, the defendants, 

by counsel, duly excepted. 
It being suggested to the Court by counsel for the saicl 

defendants that a petition in their behalf would be filed with 
the Supreme Court of ·Appeals of Virginia for a writ of 
error, the execution of the portion of this order which di
rects the Clerk to mark the judgment satisfied and of the 
portion thereof which requires and orders the defendants to 
surrender their certificates to The Pittston Company are 
suspended for a period of ninety (90) days from this day. 

page 56 ~ STIE?ULATION AS TO APPELLATE RECORD, 
FILED UNDER 'DECREE OF JUNE 24, 1946. 

It is hereby stipulated and agreed between The Pittston 
Company, by counsel, and E. Frank O'Hara, Samuel Bloom, 
Genia Berk, Charles Gilbert, Dorothy Lee, Harvey Lee, :Max 
W. ,vinn, Sylvia Jacobs, and Maurice D. Adams, by counsel, 
that the appellate record for use .in tbe Supreme Court of 
Appeals of Virginia by the above named parties shall include 
the following: 
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(1) The Clerk of the Chancery Court of the City of Rich
mond shall certify, as original exhibits (not to be printed): 

The printed booklet issued by The Pittston Company and 
United States Distributing Corporation entitled "Proxy 
Statement and Agreement of l\Ierge1·". 

The typewritten transcript of testimony which was re
turned with the Report of Appraisers July 27, 1944. 

(2) The Clerk of the Chancery Court is to include the fol-
lowing in the official transcript of record: 

Appraisal petition of The Pittston Company. 
Exhibit "B" attached to· above appraisal petition. 
June 9, 1943--.0rder filing appraisal petition. 
June 24, 1945-0rder postponing proceedings as to cer

tain stockholders. 
~eptember 22, 1943-0pinion as to principles of valuation. 
November 15, U)43-Extracts from order appointing ap-

praisers. 
July 27, 1944-Report of Appraisers. 
July 28, 1944-0rder filing report of appraisers. 
October 14, 1944-0r<ler directing payment of appraisers. 
December 6, 1944-0rder confirming report of appraisers 

and directing payment, etc. (omitting certificate of deposit). 
,July 9, 1945-1\fotion for order of publication. 
July 9, 1945-0rder declining to prqceed. 
October 29, 1945-0rder of publication (without certificate 

and dipping). 
December 13, 1945-l\fotion asking order for payment, etc. 
April 5, 1946-N otice from E. Frank O'Hara and certain 

other stockholders to The Pittston Company. 
Petition of E. Frank O'Hara and certain other stockhold

<'l'S for appraisal (presented April 15, 1946, and rejected 
April 16, 1946). 

April 15, 1946-0pinion. 
April 16, 1946-0pinion. 
April 16, 1946-0rder rejecting appraisal petition of E. 

ll,rank O'Hara and certain other stockholders~ and directing 
surrender of stock, etc. 

June 17, 1946-Stipulation· as to appellate record . 
• June 24, 1946-0rder filing stipulation. 

(3) It is further stipulated and agreed by counsel that the 
Supreme Court of Appeals of Virginia may ref er to and con-
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sider the record in the case of ".Adams et als., v. United 
States Distrib1tting Corporation, et als." which was appealed 
from the law and Equity Court of the City of Richmond, 
Virginia, and which was decided by the Supreme Court of 
Appeals of Virginia on ,June 6, 1945, and in which re-hearing 
was denied September 4, 1945. 

page 57 } For the information of the Court, counsel fur-
ther stipulate that the record of said appellate 

proceeding was completed and certified to the Supreme Court 
of the United States on November 28, 1945; and that the time 
for filing a petition for writ of certiorari and the printing 
of tl1e record was enlarged and extended by the Supreme 
Court of the United States on November 27, 1945; that the 
appellate record was duly printed and was filed with printed 
petition for a writ of certiorari by the appellants before the 
Supreme Court of the United States January 29, 1946 and 
that said petition for writ of certiorari was denied on ~larch 
11, 1946. 

WITNESS our hands as of this 17th day of June, 1946. 

THE PITTSTON COl\fP ANY, 
By R. GRAYSON DASHIELL, 

E. FRANK O'HARA, 
SAMUEL BLOOM, 
GE:NIA BERK, 
CHARLJDS GILBERT, 
DOROTHY LEE, 
HARVEY. LEE, 
l\fAX W. WINN, 
SYLVIA JACOBS and 
MAURICE D. ADAMS, 

Its Counsel. 

By JOHN J. WICKER, JR., 
Their Counsel. 

page 58 } Due and timely notice is hereby acknowledged 
of the intention of the above named stockholders 

by counsel to apply to the Clerk of the Chancery Court of the 
City of Richmond for a transcript of the record as above in 
the above mentioned case to be used in applying to the Su
JJreme Court of Appeals of Virginia for the allowance of an 
.appeal from the order entered in the above proceedings on 
April 16, 1946. . 
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WITNESS my hand as of the 5th day of June, 1946. 

page 59} 

R. GRAYSON DASHIELL, 
Counsel for The Pittston Company. 

DECREE 0.1!., JUNE 24, 1946. 

This day came The Pittston Company, by counsel, and 
also by counsel the following stockholders, to-wit: E. Frank 
O'Hara, Samuel Bloom, Genia Berk, Charles Gilbert, Dorothy 
Lee, Harvey Lee, Max W. Winn, Sylvia Jacobs, and Maurice 
D. Adams, and presented a stipulation entered into jointly 
between them as to the contents of the record for the pur
pose of a proposed appeal by said stockholders from the 
order entered herein on the 16th day of April, 1946; which 
stipulation is hereby filed_ and made a part of the appellate 
record as aforesaid. 

page 60} CLERK'S CERTIFICATE. 

I, Albert T. August, Clerk of the Chancery Court of the 
City of Richmond, hereby certify that the foregoing is a true 
transcript of so much of the record as was ordered by- coun
sel, and that notice in obedi~nce to Section 6339, Code of 
Virginia, has been duly given. 

Teste: 

ALBERT T. AUGUST, Clerk. 
By GEORGE C. RICHWINE, D. C. 

A Copy-Teste: 

:M:. B. WATTS, C. c~ 
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