IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND

Record No. · 4243

VlRGlXI.A:
In the Supr eme Cour t of Appeals hdd at the Supreme Court
o[ Appeals Building in the City o[ FEC'l1111onc1 on }londay t.he
2nd day of N O\'ember, 19.33.

·w Ef:VPF.RN STATE IJOSPlT.AL Ol:i"' ~TAUNTO>J'. VIRGINIA.
Api)ell ant,
u.r;ain/it

GEORGE~ F. ·wrXINGEH, F.'l, 1\ r,., 11l·~ I RS 1'/r LA\Y OF
F. S. GLASSE'l1T, AKD C If R JS T EPIS COPAL
CH URCH OF' BLACKS BUH.U, V1H(H~L\.., Appellees.

From the Circuit C ourt of Mont gomer y County.

"Cpo n th e petition of ,Vesf-crn Rtato lfos nibi1 of Sta1mton,
V irgin in, fin flppeal is mrnrclccl i t l1~' one or 1hc .Jnstices of the
S upreme Com t of Appeal s on Or.1ohcr '.?'.)th, 1953, fr om ::m
orrlcr cnt 0rcd hy the Circnit Co urt or ).f 011g01ner>' County on
thr l0tl1 day or .Jun e, 1053, in fl certain pro(·c(~cling- then tl1erei11 d cpcnclinr?; " ·lrnrein tbc ~aid p et i1i onr r was plaintiff ancl
H e ir~ of F'. 8. rna s:::ett, D<>c0?1. ~rcl, C't al. wPrc <lcfenclan b~, upon
the petiti on e r or some one for it, entering into hond with rnfficicnt sccnrih- hefore t h e clerk o f th e ::::nid eircni t court in thl'
pcnnlt~- of fh·e hundred doll a r s, ·with c-ornlition as the law
directs.
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In the Office of the Clerk of the Circuit Court of Montgomery County, March 3, 1951.
MOTION.

In r e : F. S. GlasseH, deceased, ·will:
To: Honorable T. L. K eister, Judge of the Circuit Court of
hlontgomery Coun(,·, Virginia
and
To : A . B. Correll, Clerk of said Court.
Harry E. ,Vinni11gd er, Mr s. Maybelle C. Allen, George ·w.
vVinningder, Mrs. Geneva Yeates, Mrs. Nola Yf. Young, Mrs.
Adelaide vV. Role8, Mrs. E stelle 1\T. Peebles, hlrs. Alice G.
, Va re, l\Irs. Goldie ,r. Spratt, hlrs. Belle Daniel, Arthur )Iayward ·w inningdcr, Jr., Clarence E. ,Vinningder and Herman
'\\Ti11ningder, also lrn own as John Peterson. r epr esent thnt the.,·
arc all of the heirs-at-law of F. S. Glassett, deceased, and they
l1er cby appeal from Hn order entered by the Clerk of t.lte Circ:uit Court of Montgomery County, Virginia, dated September
15, 1950, probating a paper ·writ ing purporting to be the last
will and testament of F. S. Gla sett, deceased, which paper
writing i s in the foll0\1· ing Kords nnd fignres, to-wit:
''February 3rd, 1942

Mr. Guy F. Ellett
Christiansburg
Virginia
Dear Ur. Ellett:I want the ·western State Hospital to have an of my propNty except enougl1 fo r my funeral in Cedar Grove Cemetery,
Portsmouth, Va., and for my sister's (Mary S. Glassett), in
the same lot.
Yours truly
F. S. GLASSETT "

Western State Hospital v. George F. Wininger, et al
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Said heirs-at-law hereby move the .Court and the
Clerk thereof that an order be entered allowing such
an appeal, and that the appeal be docketed as a preferred
cause for trial at the next term of the Court.
The Christ Episcopal Church of Blacksburg, Virginia, devisee of a lot located in or near Blacksburg in Montgomery
County, Virginia, under a codicil dated March 25, 1931, to a
holographic will of F. S. Glassett, dated March 21, 1931, also
joins in the foregoing motion and also appeals from the order
entered by· the Clerk on September 15, 1950, probating said
paper writing dated February 3, 1942.
As grounds of the motion, said heirs-at-law of F. S. Glasse.tt, deceased, and Christ Episc(_)pal Church of Blackhurg,
Virginia, allege :
page 2 }

(1) That said paper writing of February 3, 1942~ purporting to be a will of F. S. Glassett devising his properties to
Western State Hospital, is not in proper and legal form, in
that said paper writing merely expresses a wish for the devisee therein named to have his property, and said paper
writing is not sufficient in form or substance to effectually
devise and convey the property.
(2) That at the time of the execution of said paper writing
on February 3, 1942, the said F. S. Glassett was not mentally
or physically competent to execute a valid will.
(3) That at the time of .the execution of said paper writing
alleged to be a will, the said F. S. Glassett was an incompetent
ward of the State of Virginia and had been adjudged insane
and was at the time of the execution of said paper writing an
inmate of the Western State Hospital at Staunton, Virginia,
which said hospital is a mental institution of the State of
Virginia, operated by the Commonwealth of Virgina for the
purpose of carrying for insane and incompetent persons.
( 4) That the said F. S. Glassett at the time of the execution
of the paper writing dated February 3, 1942, did not in law
or fact, possess testamentary capacity, and said purported
writing is void and of no effect.
page 3 r (5) For other grounds to be assigned at bar.
The said heirs-at law of F. S. Glassett, deceased,
also appeal from that portion of the order of September 15,
1950, whereby Bentley Hite was appointed Administrator
c. t. a. of the estate of F. S. Glassett, deceased, and allege that
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said appointment was not made upon tl1e application of the
heirs of F. S. ·Glassett and should be set aside.
Re_spectfully >
HARH,Y E. ·wININGER, et al,
. heirs-at-law of F. S. Glassett, Deceased.

By TED DALTON,
of Counsel.
and

CHRIST EPISCOPAL CHURCH.
By TED DALTON,
of Counsel.

Filed in Clerks Office Circuit Court of Montgomery County,
3rd day of March, 1951.

A. B. CORRELL, Clerk.
page 4 ~

In. the Office of the Clerk of the Circuit Court of Montgomery County, March 3, 1951.
In re : F. S. Glassett, deceased, Will

On motion of Harry E. Winningder, et al, heirs-at-law of
F. S. Glassett, deceased, by their attonwys, who appeared
before the Clerk of the Circuit Court of Montgomery County,
Virginia, and noted an appeal from the order entered by the
Clerk of said County on the 15th clay of September, 1950, probating a paper writing purporting to be the last will and
testament of F. S. Glassett, deceased, and said Clerk hereby
certifies said appeal to the Circuit Court of Montgomery
County, Virginia, to be taken as a preferred case at the next
term of said Court.
Teste:
A. B. CORRELL, Clerk.

•

*

,vestern State Hospital v. George F\ ·wininger, et al. ·
page _24
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OR.DER.

At 10 :00 A. M. the Court reconvened and the jury again
retired to their room for deliberation. At approximately 10 :50
A. M. the jury returned and stated to the Judge that they had
been unable to reach an agreement; whereupon inquiry by the
Judge ~s to whether they desired additional instructions the
jury replied in the affirmative. Whereupon the Judge gnve
the jury certain instructions us to the law in the case. ( 1)
The Court told the jury that they were the sole judg·es of the
evidence and facts and while no member of the jury should
surrender any fixed conviction, yet they should seek, if they
could without surrendering any such ·conviction to reach a
verdict; thereupon the jury again retired to their room. At
11 :20 A. l\L the jury returned into Court and anno'unced that
they had reached the following verdict: "vVe the jury find
the paper writing bearing elate of Feb. 3, 1942 to be the true
last will and testament of lf. S. Glassett, deceased. J. Gilbert
Cox, Foreman." vVhereupon counsel for the heirs of F. S.
Glassett, deceased, requested that the jury be polled, which
when so done disclosed that the foregoing verdict was the
verdict of each member.
Thereupon, counsel for the heirs of F. S. Glassett, deceased,
and Christ Episcopal Church of Blacksburg, Virginia, moYed
the Court. fo set aside said verdict of t]w ;inrY aml to order a
new trial or to enter up finnl jnclgmcnt holding· that the will of
March 21, 1931, with codicil thereto be established as the last
true will and testament of said F. S. Glassett, deceased, 0 1 •
that said F. S. Glassett died intestate, and as grounds of said
motion assigned:

1

(1) Among otlicr things the Court stated it was for the jury
to say, whieh if either of the two papers in evidence was the
last true will of F. S. Glassett or did said Glassett die intestate.
page 25 ~ 1. That the jury after severn l hours of deliheration on September 10, 195~ and September 11, 1952,
returned to the Court and announced that they were unable to
agree, whereupon the court gave verbal instructions as above
set out and directed that the jury return to its room and attempt to agree on a verdict, which was done .
. 2. Because of the giving of improper instructions, and the
failure to give proper instructions.
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3. Because the Court failed to sustain the motion of counsel
for Glassett Heirs ·made at the conclusion of evidence of proponents of paper writing. of February 3, 1942, and again at
the conclusion of all the evidence to strike the evidence of said
proponents as insufficient.
4; Because of the admission of improper evidence, and the
failure to admit proper evidence.
5. Because said paper writing of February 3, 1942, is not
testamentary in character and was not intended as such.
6. Because the proponents of said paper writing ·of February 3, 1942, have failed to carry the burden of showing that
Glassett was on February 3, 1942, competent to execute a
valid will.
7. Because of the grounds set forth in motions filed by·
Gla·ssett heirs appealing from o.rder of probate of paper writing of February 3, 1942.
·
8. Because said jury verdict is contrary to the law and the
evidence.
·whereupon, the Court not being· advised of its opinion on
the motion to set aside said jury verdict, doth take time to
consider the same, and doth order that the record be transcribed and filed with the Clerk of this Court, and doth further
order that the expense of reporting and transcribing the record, an original and one copy for counsel, of each
page 26 ~ side, be paid out of the funds of the F. S. Glassett
estate, now in the hands of Hunter J. Phlegar,
Committee of said F'. S. Glassett, deceased.
· And it is further ordered that counsel prepare and submit
briefs and furnish copies thereof to opposing counsel.
Enter this order,
THOMAS L. HUTTON, Judge .

•

•

*

Enter in Ch. 0. B. 11, Pg. 265. 9-11-52.
page 27 ~

INSTRUCTION NO. 1.

The court instructs the jury that no particular language is
necessary to constitute a valid Will, and that it is not necessarv to the validitv of a Will that it should have a testamentary form.
.
Granted.

T.L.H.

,vestern State Hospital v. George F. Wlniuge·r, et al.
page 28}
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INSTRUCTION NO. II.

The court instructs the jury that an instrument in any form
to. go into effect after death, and with the intent that it .shall
not operate until death, is testamentary in character, however· irregular in form or unofficial in expression,, and if this
.appears to be the nature of its contents, any contrary name
or title he may give the paper writing shall be disregarded.
Refused.

T.L.H.
11age 29}

INSTRUCTION NO. III.

The court instructs the jury that .techincal words are not
necessary in making testamentary disposition of property,
and that any language which "Clearly indicates the testator's
intention to dispose of his property to certain persons or institutions, either named or ascertainable., is sufficient to constitute a Will
· Refused.

T.L.H.
page 30}

INSTRUCTIO~ NO. IY.

The court instructs the jury that a Will may be expressed
in terms of command, of recommendation, of entreaty, of request or desire, and if, from the language used, the jury can
ascertain the will of the testator, and if the suggestion, or recommendation or wish or want be certain, and if the beneficiaries of the wish be certain, the paper writing if otherwise
legally sufficient, and executed in the manner prescribed by
law, may be sufficient in form to constitute a Will.
Granted.

T. L. H.
page 31}

INSTRUCTION NO. V.

The court instructs the jury that it is not necessary to the
validity of a Will that it should have a testamentary form,

,
I

g
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and if they believe from the evidence that the paper writing
dated February 3, 1942, was written by Frederick Shirley
Glassett with the intent of making a disposition of his prop·erty to take effect after his death, they may find, not withstanding its informal form, that it is a valid Will.
·
Refused.

T.L.H.
page 32

~

INSTRUCTION NO. 5-A~

TI1e court instructs tirn jury that it is not necessary to the·
validity of a Will that· it should lrnve a testamentary form,
and if they believe from the evidence that the paper writing
dated February 3, 1942, was written by Frederick Shirley
Glassett with the intent of making a disposition of his property to take effect after his death, they may find, notwithstanding its informal form, that it is a valid Will, if executed
in accordance with the statutory requirements and valid in
all other respects·.
page 33

f

INSTRUCTION NO. :VI.

The court instructs the jury that the adjudicatio_n of insanity by the commission which committed Frederick Shirley
Glassett to the ·western State Hospital on November 7, 1931,
is to be regarded as vrima facie evidence of his testamentarv
incapacity, but that mental capacity to execute a valid ·wm
may factually exist and be shown. notwithstandinq- such Rcljudication of insanity, tlle controlling fact heing his mental
status at the time he makes and executes the Will;
And if the jury believes from a preponderance of the evidence tllat at tl1e time Frederick Shirley Glassett composed
and signed the Will, elated February, 3, 1942, he was capable
of recollecting his property, the natural objects of his bounty
and their claims upon him, knew the business about which he
was engaged and l10w he wisl1ed to dispose of his property,
thev must find that Im Irnd sufficient mental capacity to make a .
valid Will at that timP.. (Tate v. Chu11nbley.)
Refused.

T.L.H.

·western State Hospital v. George F. ,Yininger, et al.
page 34 ~
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INSTRUCTION NO. VI-A.

The court instructs the jury that the adjudication of insanity by the commission which con]Initted Frederick Shirley
Glassett to the ·western State Hospital on November 7, 1931,
is to be regarded as prima facie evidence of his te~tamentary
incapacity, but that mental capacity to execute a valid ·wm
may factually exist and be shown, notwithstanding such adjudication of insanity, the controlling fact being his mental
status at the time he makes and executes the Will;
~ncl if the jury believes from a preponderance of the evidence that Frederick Shirley Glassett wrote and signed the
pape.r writing, <lated February 3, 1942, and that at that time
he was capable of recollecting his property, the natural objects of his bounty and their claims upon him, knew the busi. ness about which he was engaged and how he wished to dispose of his property, they may find that he had sufficient
mental capacity to make a valid Will at that time. The bmden.
of adducing such proof is upon the proponents of such "\¥ill.
Granted.
T.L.H.
page 35

~

INSTRUCTION NO. VII.

The Court instructs the jury that every person over twentyone years of age, and possessing testamentary capacity is entitled under the law to make a ·wm, and to dispose of his property as he pleases, and to discriminate against or between his
next of kin as he may choose, and to leave his property to
any person or institution.
Refused.
(
page 36

~

T.L.H.

INSTRUCTION NO. 8.

The court further instructs the jury that one of the issues
involved in this contest is· whether t]1e decedent, Frederick
Shirley Glas:;;ett, possessed sufficient mental capacity to make
the paper writing, dated February 3, 1942, offered in evidence
in this rase at the time it was executed; and the jury ·was now
told that the test of testamentary capacity is that the testator
must have had sufficient mind and memory at that time to in-
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telligently understand the nature of the business in which he
was engaged; to comprehend generally the nature and extent
of the property which constituted his estate., and which lie in-.
tended to dispose of, and to recollect the objects of his bounty.
If he possessed these attributes, he had testamentary capacity.
The testator need not have had the same perfect and complete
understanding and appreciation of these matters in all their
bearings as a person in sound and vigorous health of mind
and body would have had; nor is it required that he should
have known the preci~e leg·al effect of every provision made
in his Will.
Granted.

T.L.H.
page 37

~

INSTRUCTION NO. IX.

. ·while the burden of proof is upon those offering a Will for
probate to show testamentary capacity upon the part of the
testator at the time the ,vm was executed, to the satisfaction
of the jury, yet the Court tells the jury that there is in all
cases an existing presumption in favor of the testator's sanity
and capacity, which is to be taken into consideration by the
jury in determining the question of competency.
·
Refused.

T.L.H.
page 38 ~-

INSTRUCTION NO. X.

. The Court instructs the jury that the testimony of credible
witnesses present at the execution of the Will is entitled to
peculiar weight on the question of testamentary capacity, and
that this is especially true of attesting witnesses whose duty it
is to ascertain .and judge of the testator's mental capacity at
the time.
Refused.

T. L. H.
P!1ge 39 ~

INSTRUCTION' NO. XI.

I

The Court instrncts tl1e jury that it is not necessary that a
person should possess the highest qualities of mind in order
to make a Will, nor tha,t he should have the same strength of
mind which he formerly may have l1ad; the mind may be in

Western State Hospital v·. George F. ·wi ninger, et al
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some degree debilitated, the memory may be enfeebled, the
understanding may Le weak, and the testator may be wanting
in capacity to transact many of the ordinary affairs of life,
but it is sufficient if be possesses mind enough to und~rstand
the nature of the business in which he is engaged in making
his Will, has a recollection of the property he wishes to dispose of thereby, knows and recall~ the objects of his bounty.
and tl1e manner in which he wishes to distribute his property
among them.
It is not necessary, however, that the testator should actually recall or recollect all of his property; it is sufficient if he
was, at the time of executing the ·wm, mentally capable of
doing so; it is not necessary that he should hav-e comprehended the provisions of his ·wm in their legal form; it is
sufficient if he fully comprehended it ancl understood at the
time of the execution of said "\Vill the actual disposition which
be was thereby making or intended to make of his property.
The jury is further instructed that if they shall believe
from the prepond9rance of the evidence that at the time of
executing said paper writing <luted Feb. 3, 1942, the mind and
memory of the said testator was sufficiently sound to enable
him to know and understand the extent and amount of his
property, and his relation to the objects of his bounty, and the
business in which he was engaged, then he was of sound mind
and memory in the meaning of the law to make a Will.
Granted.

T.L.H.
page 40}

INSTRUCTION NO. XII.

The Court instructs the jury that neither sickness, old age,
or impaired intellect, nor all of them combined, are sufficient
standing alone to render invalid a Will, and even if the jury
believe from the evidence that anv one or more or all of these
conditions existed in the case of the testator, Frederick Shirley Glassett, when l1e executed the "\Vill in question, and even
though the jury shall believe from the evi<len~e that the testator at the time of execntimr Fmid "\Vill was of advanred a~rn and
suffering from a fatal illness, and even though they may
believe from the evidence tlrnt his intellect was iIQpaired to
some extent, nevertheless, if thy shall furtl1er believe and find
from the evidence that at the time he executed said Will, the
said Frederick Shirley Glassett was capable of recollecting
the property he was about to dispose of, the persons who a~e

,vas
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the object of his bounty, and the manner in which he wished
his property distributed among them, and had understanding
of the nature of the business in which he was engaged, then
the jury must find that he had legal capacity to make a valid
disposition of his estate-.
Refused ..

T. L. H.
page- 41 ~-

INSTRUCTION NO. XIII.

The jury are instructed that the sole question they have to
try in this case is which of the two paper writings dated the
3rd day of February, 1942, and March 21, 1931 and codicil, introduced in evidence, is, or any part thereof, the true- Last
·wm and Testament of Frederick Shirley Glassett, deceased;
and in determiuing this question the jury are not to be influenced by what they may or may not think the said Frederick Shirley Glassett should have clone i_µ disposing of his
estate; and although the jm:y may be of the opinion· that
Frederick Shirley Glassett in justice ought to have given his
cousins a share of his estate, yet the Court tells the jury that
such an opinion or idea must not influence them in their verdict, if they believe tl1e paper offered dated February 3, 1942
is the true Last \Vill and Testament of Frederick Shirley
Glassett.
Refused.

T.L.H.
page 42

~

INSTRUCTION NO. XIV.

If the jury believe from the evidence that the letter writing
dated February 3, 1942, offered for probate is altogether in
the handwriting of. Frederick Shirley Glassett and signed by
him, they must find that said paper letter writing is a good
and valid Last vVill and Testament, provided they also believe
from the preponderance of the evidence that the said Frederick Shirley Glassett was of sound and disposing mind and
memory at the time he made said writing and it was intended
by him to be his Will.
Granted.

T.L.H.

,v

estern State Hospital v. George ]1. ·wininger, et al.

page 43

~
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INSTRUCTION NO. XV. /

The court instructs the jury that it requires less capacity to
make a ·wm than it does to make a deed. (Instructions, Va.
& vV. Va. Form 2580)
Refused.

/ T. L. H.
page 44

~

INSTRUCTION NO. XVI.

The court instructs the jury that it is sufficient if the testator were mentally capable at the time of its execution, whatever may have been his mental condition either before or
after the ·wm was made.
·Granted.

T.L.H.
page 45

~

INSTRUCTION NO. XVII.

The court instructs the jury that the evidence of physicians,
especially those who attended the testator, Frederick Shirley
Glassett, and were with him considerably during the time it
is charged he was of unsound mind, is entitled to great weight.
· (Instructions E 2601)
Refused.

T.L.H.
page 46

~

INSTRUCTION NO. XVIII.

If the jury believe from the evidence and the instructions
that the p~per writing of February 3, 1942, constitutes the
valid Will of Frederisk Shirley Glassett, they should bring in
their verdict accordingly, as in that event the execution of
such a ·wm affected a revocation of the earlier paper writing
of F. S. Glassett, dated March 21, 1931, and codicil thereto,
dated March 25, 1931, and if the jury believe from the evidence and instructions tlmt the said paper executed Februar:v
3, 1942 does not constitute the true ·wm and Testament of
Frederick Shirley Glassett and that when he ,,,rote the paper
writing· of March 21, 1931 and codicil thereto dated March
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25, 1931, she possessed testamentary capacity and intended
these writings to be her will then they should find that the sai<l
paper of March 25, 1931, which was written and signed by
Frederick Shirley Glassette is his valid last will.
Granted.

T.L.H.
pag~ 47 ~

INSTRUCTIONS NUMBER A.

The Court instruct:.; the jury that it will be your province in
this case to determine which, if either of two paper writings
executed by Fred S. Glassett, deceased, one dated March 21,
1931 and the other dated February 3, 1942, or any part thereof
is the true last will and testament of the decedent or whether
he died intestate. Therefore, you will return one of thrCle
possible verdicts: (1) That the paper writing of February
3, 1942, is the true last will and testament of Fred S. Glassett,
deceased; or, (2) That the paper writing of March 21, 1931
is the true last will and testament .of Fred S. Glassett, de. ceased; or (3) That neither paper writing is the last true will
and testament of Fred S. Glassett, deceased, and he died intestate as to his property.
Refused.

T. L. It
page 48 ~

INSTRUCTION NUMBER A-1.

The Court instructs the jury that it will be your province in
this case to determine which, if either of two paper writings
or any pArt thereof exP(lntecl by Fred S. G1a.ssett, deceased.
one dated March 21., 1931 and the other dated February 3,
] 942, is the true last will and testament of the decedent. Therefore, yon will return one of two possible verdicts: (1) That
the paper writing of February 3, 1942, is the true last will and
testament of Freel S. Glassett, deceased ; or, ( 2) That the
paper writing- of March 21, 1931 is the true last will and testament of Fred S. Glassett; deceased.
Granted.

T.L.H.

W·estern State Hospital v. George F. ,vininger, et al.
page 49}
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· INSTRUCTION NUMBER B.

The Court instructs the jury that the burden is on the proponents to establish tlmt the particular paper writing offered
by them is the last true will and testament of the decedent,
.and to do this., they must establish, by preponderance of the
evidence., the following facts: (1) That the particular paper
-0ffered by them and the whole paper was thoroughly understood by the decedent and intended by him to be his last will
and test:ament; and (2) That at the time of the execution of
that paper the decedent was of sound and disposing· mind and
memory.

Green v. Green 150 Va. 465 143 S. E. 683.
Huff v. Welch, 115 Va. 79 78 S. E. 573.
Lester v. Simpkins., 117 Va. 58 83 .S. E. 1062..
Refused.

T. L. H.
page 50 }.

INSTRUCTION NU:MBERB-1..

The Court instructs the jury that the burden is on the
proponents to establish that the particular paper writing
offered by them is the last true will and testament of the decedent, and to do this, they rnnst establish, b)' preponderance
of the evidence, the following facts: U) That the contents of
the particular paper offered by them and the whole paper
were known by the decedent and intended by him to be his last
will and testament; and (2) 'rhat at the time of the execution
of that paper the decedent w.as of sound and disposing mind
and memory.
Granted..

T .. L. H.
page 51}

INSTRUCTION NUMBER C.

The Court instructs the jury that even if you believe that
Fred S. Glassett was possessed of testamentary capacity as
defined in other instructions, still the burden is upon the proponents to go further and prove by· a preponderance of the
evidence, that Fred S. Glassett wrote the paper writing February 3, 1942, with the intent that this identical paper, in and
of itself., should take effect upon his death as his last will and
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testament. .And a paper is not to be established as a man's
will merely by proving that he intended to make a disposition
of his property similar to or even identically the same with
that contained in that paper, but it must appear that he intended the very paper to be his will.
Granted.

T. L. H.
page 52 ~

INSTRUCTION NUMBER D.

The Court instructs the jury that in determining whether
· or not the paper writing in question or either of them, is the
true last will and testament of the decedent, Fred S. Glassett,
the jury has the rig·bt to consider the nature and character of
the papers and if they find from the evidence that either of
them is contrary to natural justice, they should take that fact
into consideration, along with the other facts and circuinstances in the case and the testi111011y of the witnesses, in determining the question of capacity.
Granted.

T. L.H.
page 53 ~

INSTRUCTION NUMBER E.

The Court instruets the jm·y that testamentary incapaeity
does not :necessarily require that a person shall actually be
insane. Wealrness of intellect, regardless of how it may arise,
may render the testator incapable of making a valid will,
provided such weakness really disqualifies him from knowing
or appreciating the nature, effect, and consequences of the
act he is engaged in.
G.ranted.

T.L.H.
page 54 ~

INSTRUCTION NUMBER F~

The Court instructs the Jury that it is not necessary to invalidate a will that the person writin~r the paper be totally inRane, provided such person is sufferinp: from an insane delusion affecting the testamentary disposition of his propertr,

·western State Hospital v. George F. ·wininger, et al.
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and the Court further instructs the Jury that an insane delusion is a fixed and settled belief that things exist which
actually exist only, or in the degree they are conceived of only,
in one's own imagination, with a persuasion so firm and fixed
that neither evidence nor argument can convince the person
to the contrary. Such delusions may exist as to one or more
8ubjects and must be such that no rational person could believe
in them. Therefore if you believe from the evidence in this
case that Fred S. Glassett was, at the time he wrote the letter
of February 3, 1942, laboring under one or more insane delusions upon subjects connected with the testamentary disposition of his property, and that these delusions, if any,
rendered him incapable of comprehendiug rationally the nature and effect of llis act in writing said paper and that but
for such delusion or delusions he would not have written the
letter of February 3, 1942, as he did, then you should find that
said letter of February 3, 1942, is not the true last will an<l
testament of the deceased.
·
Refused.

T.hH.
page 55

r

INSTRUCTION F-1.

The Court instructs the jury that if you believe from the
evidence in this case that Fred S. Glassett was, at the time he
wrote tlrn paper writing of February 3, 1942, laboring under
one or more insane delusions upon subjects connected with the
testamentary disposition of his property, and that these delusions, if ·any, rendered him incapable of comprehending
rationally the nature and effect of his act in writing said paper
and that but for such delusion or delusions he would not have
written the letter of J:t,ebruary 3,, 1942, as he did, then you
should find tha,t sa.id letter of Fehnrnry 3, 1942, is not the true
last will and testament of the deceased.
Granted.

T. L. H.
page 56 ~

INSTRUCTION G.

The Court. instructs the jurv that there is no duty on the
GlaRsett heirs, as contestants of tlw nnper writin~· of Feh. a,
1942, to show by direct proof that Glm~sett was incompete11t
on Feb. 3, 1942 to execute a valid will. Said contestants have
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the right to rely on the presumption that Glassett was legally
incompetent on Feb. 3, HJ42, to execute a valid will, and unless
you should believe from the preponderance of the evidence
that Glassett was competent on Feb. 3, 1942 to execute a valid
will, and further to prove by a preponderance of the evidence
that Glassett intended said writing as his last will
page 57 ~ and testament, yon will find against said paper
writing of Feb. 3, 1942.
Granted.
T. L. H.
:I!=

page 100

~
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. COURT'S OPINION.
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page 102 ~
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PLEADINGS.

Harry E. ,vinnirn..tder, et al, heirs at law of F. S. Glassett,
deceased, filed their motion in writing in the Clerk's Office of
the Circuit Court of Montgomery County, Virginia, on the
23rd day of March, 1951, appealing from an order entered by
the Clerk of the Circuit Court of said County, dated September 15, 1950, probating a paper writing purporting to be the
last will and testament of F. S. Glassett, deceased, which paper
writing is in the following words and figures, to-wit:
"February 3rd, 1942
J\fr. Guy F. Ellett

Christiansburg, Virginia.
Dear l\fr. Ellett:
I want the West(lrn State Hospital to have all of my prop(\rty except enough for my funeral in Cedar G.rove Cemetery,
Portsmouth, Va., and for my sister's (Mary S. Glassett), in
the same lot.
Yours very truly,
F.S.GLASSETT"

Western State Hospital -v. George F. ·wininger, et al
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On the 29th day of April, 1952, "\Vestern State Hospital and
Bentley Hite, Administrator, c. t. a., of F. S. Glassett, filed
their joint answer to the motion of said heirs at law.
An order was entered in the above case on May 19, 1952,
.and pursuant to Section 64-74 and following of the Code of
Virginia., the parties were convened..
.Mr. Hunter J. Phlegar, ~.\.ttor.ney at Law, Christiansburg,
Virginia, also Committee of the decendent, produced in open
court a paper writing dated March 21, 1931, with a purported
codicil attached, dated March 25, 1931. This inpage 103 ~ strument was in an envelope with this notation
written thereupon.
"vVill of F. S. Glass~tt, dated March 21, 1931.. ''

This instrument was introduced in evidence, marked Exhibit Nos. "4" and "5", 9-10-52. (See Tr., p. 256)
The trial of the issue before the jury was subsequently continued. The parties were convened and the actual trial was
had before a jury, beginning on September 9, 1952. ·The issue
submitted to be decided by tlw jury was defined by the Court
as follows:
'' As to whether the alleged wills, or either of them, or any
part thereof, constitute the true last will and testament of
the testator in this case."
(See Tr., pp. 9 and 10); (See Tate v. Chumbley, 190 Virgfoia, at page 486) (See Code of Virginia, 64-79) (See instruction A-1, p. 372) (See oral instructions by Court to the jury
and order entered September 11, 1952. There was no objection bv counsel to the issue as defined.
The;·eupon the jury heard the evidence introduced on the
issue, beginning September 9, 1952, and trial before the jury
was concluded on September 11, 1952. The jury were unable
at first to agree on September 10, 1952, and on the morning
of September 11, 1952, the jury returned into court and announced that they had reached the following verdict:
"We the jury find the paper writing bearing date on February 3, 1942, to be the true last will and testament of F. S.
Glassett, deceased.
Signed: J. GILBERT COX, Foreman"
Thereupon counsel for the R eirs of Gla~~~tt and Christ
Episcopal Church moved the Court to set aside the verdict of
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the jury and to order a new trial or to enter up judgment hokling that the will of March 21, 1931, with codicil thereto, be
established as the last true will and testament of the said ],.
S. Glassett, deceased, or that the said Glassett
page 104 ~ died intestate.
MOTION TO SET ASIDE THE VERDICT.
Tbis case comes on now to be heard on the motion to set
aside the verdict. The grounds of which ·said motion being set
forth in an order entered herein on September 11, 1952.
The Court has been furnished with memorandum on behalf
of said Hospital, filed with the Court on the 12th day of Jannary, 1953. The Heirs filed their last memorandum with the
Court bearing .date on February 11, 1953.
GROUNDS OF MOTION TO SET ASIDE VERDICT.
The two ground~ relied upon primarily by the Contestants
are as follows:
(5) Because said paper writing of February 3, 1942, is not
testamentary in character and was not intended as such.
(6) Becmisc the proponents of sutd paper writing oJ: February 3, 19.42, have failed to carry the burden or: showing- that
Glassett was on February 3, 1942, competent to execute a valid
will.

FACTS.

It appears from the evidence that lVIr. F. S. Glassett was on
November 7, 1931, committed as insane to the ,Yestem Stato
Hospital at Staunton, Virgfoia; that he remained in said
Hospital until the da.tc of bis death in said Hospital on the
28th day of .January, 1950.
Mr. Glassett was horn at Portsmouth, Virginia, on October
] 6, 1877. He attended V. P. I. as a student; lie married a Miss
Crawford; he was an instructor at V. P. I. He was well edu·~ated, having gTaduatcd in tl1e year 1921 with a B. S. Degree
ii1 Agronimy from V. P. I. He obtained a l\Iaster of Science
Degree in A,qroniniy in 1929 from V. P. I.; taught Mathamatics and Agrowiniy at intervals from 1925 to 1931 rit this
institution; he lived at Blacksburg, Virginia,
page 105 ~ w11ere he owned a home. His wife· died at Blacksburg, in February, 1931. He did not have any
~bildren.
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Upon the death of his wife he became nervous and depressed
· and on May 16, 1931, this gentleman, 011 the advice of his
family physician, entered Phipps Clinic in Baltimore, .Maryland. '11b1s is a mental institution connected with Johns Hopkins Hospital at Baltimore, and is deseribed in the record as
one of the outstanding institutions of its character in America.
J\fr. Glassett was transferred from Phipps Clinic to the \Vestern State Hospital in Staunton, Virginia, in the care of a
guard. (See letter of transmittal <lated November 6, 1931,
which reads as follows:
.
"Baltimore, Maryland,
Nov. 6, 1931

To ,vhom it ~fay Concern:
This is to certify that Mr. ] 1 rederick Glflssett is being transferred from the Henry Phipps fsychiatric Clinic to the vVestern State Hospital at Staunton, Virginia, in care of Dr. De
J arnett of that Institution. Mr. Glassett is in a mental depression and dangerous to himself. HP i::-; legal1y insm1e and
for this trip is under the care of :Mr. Dewey Fulcher who is
representing this Clinic in the matter of the transfer.
Signed: "WENDELL MUNCIE
Resident Psychiatrist''
Sworn to before a Notary Public
November 6, 1931

The record of the vVestcrn State Hospital was introduced
in evidence by proponents of the 1942 alleged will (See Hospital Exhibit No. '' 1 ", Tr., p. 47). By reference to this E:xMbit, the original of which is before me and which was before
the jury during·· the trial of the issue, it ·will be noted that the
decedent, Frederick Shirley Glassett, was admitted to the
·western State Hospital at Staunton! Virginia, November
7, 1931, (age designated as seventy-two). (Correct
page 106 ~ ag·e fifty-four)
From the said Exhibit it further appears as
follows:
No. of previous adrnisRions-One
Institutions: Phippis Clinic
Date of birth: 10-16-1877
:Marital Status: ·widowed
Occupation: School Teacher
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Education: College
Religion: U nknowu ·
Medical History: Psychiatric--Depresscd and .threatened
~uicide.
I
Tentative Diagnosis: Manic, Depressive Physchosis
Final Diagnosis : Manic, Depressive Physchosis
.
It appears that this man was committed upon a petition
Higned by Dewey Fulcher. There was a hearing before a
Commission to aseertain the sanity of the person proceeded
against, namely: Frederick S. Glassett. The hearing was
held before a Justice of the Peace a.nd two Medical Doctors,
at which time the patient was present and the 'findings of the
Commission was to the effect that Mr. Glassett was insane
and there ,va.s an adjudication of in::;anity dated Non:~ml1e1·
7, 1931, and :Mr. Glassett was committed to vVestern State
Hospital and this notation appears on one file in this Exhibit.
"The above person having been adjudged insane by one
Magistrate and two Physicians and the undersigned concurring, it is hereby ordered that Frederick S. Glassett be received .and registered as a patient in the W" estern State Hospital.
Signed: J. S. DeJARNETT, M. D. & Supt."
This is signed by two other persons.
From another memorandum and from the evidence adduced
at the trial, Dr. De~farnett, the then Superintendent of said
Hospital, diagnosed Mr. Glassett 's condition as Manic-Depressive Physchosis. From an examination of the hospital
records, Exhibit "1 ", it appears tllat this patient was subjected to certain examinations by members of the
page 107 ~ staff of said institution, from the date of his ,admission, at intervals, until shortly prior to his
death in 1950.
And by reference to this hospital file, it appears that from
1931 until his death, this man was kept as a patient at said
hospital and not discharged. The record shows periods of depression throughout this entire period. For example, on 922-31 memorandum by Dr. H. G.. vVolfe at the Henry Phipps
Clinic, gives a history of the man's condition. This notation
on 11-7-31.
''We feel the suicidal risk of letting him ~o back to Blacksburg alone, without nlans or cnre, is too great. Committed to
,vestern State Hospital, Staunton.''
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Then follows certain examinations made at the
esteru
State Hospital: The note of February 7, 1942, signed by J.
W. Freed, M. D., in which l\Ir. Glassett stated that he had
made his will, leaving everything to the vVestern State Hospital except enough to bury him and his sister ( she being an
inmate of this institution). Then follows questions by Dr.
DeJarnett in which he states that he had gotten shells and a
shotgun and had them secreted in his room and felt like shooting himself. Then he was locked up. There is an Exhibit
marked ''1-A" iu the file of Exhibit No. "1", in which lie
states that, ·'I believe I am being investigated, etc.'' The
date of this instrument is not satisfactorily explained in evidence but see (Tr., p. 106) and following. In 1943, Dr. De~T arnett advises a friend as follows:
"He is still very much depressed."
In 1946, upon inquiry of the University of Virginia Tumor
Clinic., the letter recited that in 1944 the Doctor had written
the University that be was in a depressed condition and in
1946 Dr. Harrell reports to the UniYersity of Virginia Tumor
Clinic as f o11ows :
'' There is very little change in his mental condition. He
is still depressed, etc."
page 108

~

On October 24, 1944, there is a memorandum in
the file by A. L. Chapman, giving a case abstract
and bas this to say :
·
"Improvement: Stays about the same.,,

In 1948, there is a letter dated March 22nd, in which the
University of Virginia Tumor Clinic is inquiring about this
man's condition and a reply dated March 24, 1948, which
states among other things that he is fpirly clear mentally.
· "Sometimes he is mildly mentally depressive, seclusive and
sits about without taking any interest in his appearance and
surroundings.''
This is signed by Dr. James B. Pettis, who was a witness at
the trial and now: Superintendent of saicl Institution. On
March 7, 1946, there is a notation in the file marked, "Progress
Report" which reads as follows in part.
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"His mental condition has changed very little. He is still
depressed> etc.,.,
It is apparent from the record that there was little change
of the mental condition of this patient from the time he was.
admitted to the Hospital in 1931, until the date of his death.
There is a record of hallucinations, depression, and suicidal
tendencies. He"had a sister who ,vas confined in the same institution, Miss :Mary Glassett, and she died there in 1948. He
had no children. A list of Heirs is set out on page 271 of the
transcript, all of whom were cousins-first and second cousins.
The gentleman owned property at Blacksburg, where he·
originally was a Professor and where he made his home. This
property was sold by order of the Circuit Court of Montgomery County and the funds are now being withbel<l pending the
outcome of this litigation. l\Ir. Phlegar, the present Committee, has in his hands at present $17,917.11 (See Tr. p. 382)
~fr. Gny F. Ellett, Attorney at Christiansburg, was appointed
Committee in 1931 of Mr. Glassctt's estate and he continued
to act as such until October 24, 1944, at which time
page 109 ~ died. Thereupon, Mr. Phlegar was appointed ·as
Committee to succeed Mr. Ellett an<l Mr. Phlegar
continued to act as Committee until the date of the death of
:Mr. Glassett.

THE PURPORTED "WILLS.
There is one instrument found in the Iockbox of M:r. Glassett
hearing date on l\Iarch 21, Hl31, with n rocliril dated Mnrdt
25, 1931. There is another instrument bearing date on February 3, 1942. The issue submitted to the jury was· which of
these instruments, if either or any part thereof, constituted
the last true will a-nd te~tmnent of the d<'eedent. Both instruments are holographic. The instrument dated in 1931 is designated as follows:.
"Holograph ·wm of F." S. Glassett"

It bears date on March 21, 1931, and an addition therto
designated as Codicil, dated March 25, 1931.
vVhereas the paper elated February 3, 1942, is in the form of
a letter addressed to Mr. Ellett, but retained in the Hospital
file until after the date of the death of Mr. Glassett. It was
found by· the present Superintendent and offered for probate
as and for his last will and testament. In the 1931 instrument
it will be noted that Miss Mary S. Glassett, the sister who
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died in the Hospital at Staunton, was the chief. beneficiary.
An Executor is nominated and the wor<l will is used frequently, as well as the word codicil. YVhereas, in the instrument dated in 1942 it is not denominated· as a will in the instrument itself.
At tl.ie trial of the issue there was intro<luced the two purported wills. Certain physicians and members of the Hospital
Staff at Staunton testified. Included among· the witnesses
offered by the proponents of the 1942 instn,ment was one Dr.
J. F. Fulton, a member of the Staff of the ,vestern State Hospital. This gentleman had been on the Hospital Staff since
1939. However, he would not undertake to state
page 110 ~ Mr. Glasset's condition as of ~,ebruary 3, 1H42.
He diagnosed the decedents condition as ,ManicDepressive Psychosis-Depressed Type-au<l based on the file,
this ·witness states that Mr. Glasett was depressed in ]february, 1942.
It affirmatively appears from the record in this case that
the deceased, Mr. Glassett, was admitted to the \Vestern State
Hospital as insane in the year 1931; that he remained in this
Institution without being discharged until the date of his
death in the year 1950; that on occasions he contemplated
suicide; that on occasions he was depressed; that on certain
occasions he had hallucinations. No one has stated the man's
exact condition factually on February 3, 1942, based upon the
witnes8es own knowledge. True, there were certain hypothetical questions propounded and certain opinions given to
the effect that Mr. Glassett had sufficient mental capacity on
February 3, 1942, which would enable him to hold in his mind
his property, the object of his bounty, ete. It appears further
that there was insanity in the familv of Mr. Glassett. It
further appears that t'lic Superintendent of Western State
Hospital, Dr. DeJarnett, resides in Staunton, .Virginia, and
was not called as a witness.

THE PARTIES.
For brnvity the proponents of the 1942 instrument will be
referred to herein as. the Hospital or Proponents. The Heirs
at Law and Christ Church will be referred to as Contestants
or Heirs.
CONTENTIONS.
The Heirs contend
(1) That tl1e 1942 instrument was not testamentary in cha1·acter and was not intended as such.

Supreme Court of ..,..'\.ppe~ls of Virgfoia

26

page 111

~

(2) The Proponents, or Hospital, of the 1942
instrument have failed to carry the burden showing that Mr. Glassett was competent on February 3, 1942 to
execute a valid wilL

AUTHORITIES.
The Court has been furnished with briefs by able counsel
and bas undertaken to read all the cases cited which were
available to the Coui-t. The Court realizes that the verdict
~1as been found in favClr of the 1942 instrument by a competent
Jtuy.
The Court was preseni, during the trial of this case, as the
Presiding Judge. I heard the witnesses testify and heard the
argument of Counsel. In view of the Court's views and conclusions and findings, I do not deem it necessary to discuss
in detail or at length the first point raised by the Heirs upon
the motion to set aside the verdict. Hence, I will confine my
remarks primarily to the second point raised, namely: The
testamentary capacity of Mr. Glassett to execute a valid will
on February 3, 1942.
TEST.Al\f liJNT ARY CAP A CITY.
Section 64-49. of the Code of Virginia provides as follows:
"No person of unsound mind • * * shall be capable of making a will, etc.''
The burden of proving capacity is on the propounder of the
will. Nothing sho1·t of clear and convincing evidence will
suffice. (See TuckPr v. Sandridge, 85 Va. 546)
In Tate v. Chumbley, 190 Va., 480, it was held.
'' The adjudication of insanity by a Commission of Lunacy
and the appointment of a Committee for such immne pel'son
constitute and must be regarded as prima facie evidence of
testamentary incapacity of the ·party so adjudged insane."
Further this is said:
page 112 }-

"(5) l\fontal c.opacity to execute a valirl will
may fartually exist and be shown though the
testator 11:is been adjudged insane. Ducas v. Parsons, 27 Ga.
593; In re Draper's Estate, 215 Pa. 314, 64 A. 520; Lewandoiv-
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ski' v. Zuzak, supra; Keeley v . .Moore, s-upra; Pag·e on ·wills,
Lifetime Ed., Vol. 1. secs. 148-153, pp. 301-309.
(6) A party may have been adjudged insane, yet to make a
valid will the law only requires that at the time of com posing
and executing it, be be factually so far free of his affliction
that the ordinary legal consequences of his insanity do not
apply to ·what he is then doing. ·what his mental status is
at the time he makes and executes the will is the controlling
factor. Forehamd v. Sawyer, 147 Va. 105, 136 S. E. 683;
Jenkins v. Trice, 152 Va. 411,147 S. E. 251.
· The test of mental capacity required to execute a valid will
is succintly stated in In re Weedman 's Estate, 254 Ill. 504, 98
N. E. 956, and quoted with approval in the recent case of
Gilnier v. Brown, supra.
Neither sickness nor impaired intellect is sufficient, standing
alone, to render a ,,ill invalid. Ir a.t the time of its execution
the testatrix was capable of recollecting her property, the
natural objects of her bounty and their claims upon her, knew
the business about which she was engaged and how she wished
to dispose of her property, that is sufficient." (186 Va. at p.
639)

In that particular case it will be noted that the testatrix
had been adjudged insane at the time she wrote her will which
was upheld by the Supreme Court; that she was not confined
in an institution but was at her home in Pulaski County. The
will was not holographic; the attesting witnesses testified to
the mental capacity, that on the very date that Miss Mag
signed the will that she was at that time of sound mind.
The facts in that particular case are wholly different from
the facts in the case at Bar. Here there were no attesting
witnesses.· Here there is not one single line of testimony, so
far as this Court has been able to ascertain from the written
record before me, that Mr. Glassett was of sound mind on
February 3, 1942, based upon the witnesses own knowledge of
Mr. Glassett's condition on that date.
page 113} He was presumed to be insane on the date in
question and that presumption of testamentary
incapacity continues until repelle_cl by proof and the burden is
upon the proponents of the l 942 instrument to prove by clear
and convincing evidence that Mr. Glassett had mental capacity
on February 3, 1942, to execute a valid will.
The case of G-ilmer v. Broivn, 186 Va. 630, has been called
to the Court's attention and cited in a memorandum of authorities on behalf of the Hospital.
The Court has read this case and agrees fully with the gen-

28

Supreme Court of .Appeals of Virginia

eral principles of law as therein stated. The factual situation in that particular case is wholly different from the situation iu the case at Bar. There, Mary Thomas had a Committee appointed for her and on the same day she had her
counsel to prepare for her a will. The Committee was appointed in the forenoon and in the afternoon of the same day
the will was prepared. The testatrix there was not confined;
the attorney drew the instrument and the testatrix expressed
her entire approval of its contents. There were attesting
witnesses. The attorney and the attesting witnesses were of
the opinion that this woman had suflicient mental capacity to
execute a valid will and from the eviden~e adduced the
Supreme Court was of the opinion that tltis testatrix had executed a valid- will. In the case at Bar there were no attesting
,yitncsscs, and here no one bas stated faetually and based
upon their own knowledge and belief that Mr. Glassett ,ms
in sound mind on the dnte in quPHtion. 'rhe authorities a.re
numerous s.etting forth the test of mental capacity. See Am.
J ur. p. 80 and followi11g. See Tucker v. Sandridge,. 85 Va ..
546; Huff v. Welch, 115 Va. 74; Ta-te v. Chumbley, sitprn, and
cases there cited; Gil,mcr v. Brown, supra., and cases there
cited; 20 .M. ,T., page 138 and following and cases
page 114 r there cited. The burden of proving testamentary
capacity is on the propounder of the will. See
TV allen v. TV a.llcn, 107 Va., 131; Rust v. Reid, 124 Va., 1; Redford v. Booker, 166 Va., 561, and the question of sanity must
be decided by testimony which preponderates.
The law governing cases of this character is clear. The
difficulty lies in the application of the facts to the adjudicated
principles of law and it is a nne thing tha.t two w·ills aro
identical, See Loh11ian v. Sherwood, 181 Va. 594. It is necessary to examine the evidence in the case at Bar in an effort
to arrive at a proper conclusion in this particular case.
It is true that there has been introduced in evidence witnesses. ti·ained in the field of medicine an<l mental diseases.
Men of ability, and experienced in the field of mental discaseH,.
have expressed their views as to Mr. Glassett 's mental condition but none of those witnesses haYe undertaken to state the
decedent's con<lition on the elate the paper was drawn, based
upon their own factual knowledge.
In the case of Tucker v. Sandridge, 85 Va-., 546, it deals with
a case of this character and we quote extracts from the opinion
on this case as follows :
"But he ought to have a disposing memory, so that he is
able to make a disposition of his lands with understanding· and
reason''
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And further it is said at page 552

1. "In Marsh v. Tyrrell, 2 Hogg. 122, that experienced anc.1
learned judge, Sir J"ohn Nicholl, said:"'-' It is a great but not
uncommon error to suppose that, because a person can understand a question put to him and ean give a rational answer
to such question, he is of perfect sound mind, and is capable of
making a will for any purpose whatever; whereas, the rule
of law, and it is the rule of common sens'e, is far otherwise;
the competency of the mind must be ,judged by the nature ot'
the act to be done, from a consideration of all the circumstances
of the case. '
page 115

~

Further is is said at page 554

2. '' In 1828, Chancellor ·walworth, in Clarke v. Fisher, 1
Paige, 171, said: 'The general principles in relation to the
capacity of a person to make a will are well nnden,tood. lfo
must be of sound and discerning mind and memory, so as to
be capable of ·making a testamentary disposition of his property with sense and judgment in reference to the situation an<l
amount of such property, and to the relative claims of different persons who are or might be the objects of his bounty.'

Further it is said at page 555
3. "In other wol'cls, as was said by Redfield, J., it must appear that the testator, when he made his will, "was capable
of knowing and understanding the nature of the business he
was then engaged in, and the elements of which the will was
composed, and the disposition of his property, as therein provided for,. both as to the property he meant to dispose of by
llis will, and the persons to whom he meant to convey it, and ·
the manner in which it was to be distributed among them.''

At page 556, this is said:

4. "In this connection it only remains to consider upon
,,. .horn the law casts tl1e hnl'Cleu of u11l10l<1ing hy proof th<'
paner nrnpounded as the will of a deceased person. Tlie onus
probandi is upon the party who seeks to set up the instrrment
in c1uestion, and thiR from the fact that the propounder alleges
that the paper offered for probate is the true will of a free
and canable testator, and h(\nce· it devolves npon him to make
~ood his allegation; that is, to prove by competent testimony
that the instrument is what it purports to lJe; for in every such

y
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case the conscience of the court is to be satisfied, and nothing
short of clear and convincing evidence will suffice. This doctrine has been uniformly recognized and acted on by this court.
See Riddell v. Johnson's Ex'ors, 26 Gratt. 152, and authorities
cited.''
An adjudication of insanity is conclusive evidence of insanity existing at the time of adjudication. See 68 A. L. R.
1313, and a person who is adjudged to be insane is presumed
to continue as such until the contrary is shown to appear. 8
A. L. R. 1375; G'il1ner v. Brown, supra.

THE EVIDENCE.
Much reliance is placed upon the testimony of certain witnesses by propone_nts of the 1942 instrument. The Court's
attention is called by proponents especially to the
page 116 ~ testimony of Miss Bosserman, Mr. Hemp, Miss
Baylor, Mr. Moss and Dr. Fulton. Likewise attention is called to the testimony of Dr. James B. Pettis and
also that of Dr. J oscph H. Blaylock.
I shall discuss in some detail the testimony of certain witnesses offered by the Proponents.
TESTIMONY OF THE WITNESS MATTIE BOSSERMAN (Tr. p. 12).
This witness was an employee of the Hospital and had been
since 1939. She described Mr. GlasRet on occasions when she
saw him as a normal pcr~on and being i11 touch with realitv.
(Tr. p. 16) This witness saw Mr. Glassett from 1939 to 1946.
(Tr., p. 17); This witness worked in the. Steward's office. This
witness never did testify at any stage as to the condition of
this man on February 3, 1942.
TESTIMONY OF 0. C. HEMP.
Mr. Hemp worked at the Hospital as secretary and had
worked there for anproximatelv thirty vears. This witness
,vas present on Fehruar~r 7, 1942 in Dr. be.Jarnett's office tog·ether with another member of the Staff, Dr. ,J. W. Freed, at
wl1ich time Mr. Glassett produced the paper writing in question, dated Februar~r 3, 1942, at wl1ich time Dr. Freed dictated
a note to this witness, which note is in the following words and
figures:
·
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''OFFICE MEl\IOR.A.NDUM
February 7, 19~2

To

Subject: Frederick S. Glassett

Tl1is morning he came up to Dr. DeJarnett's office and appeared very depressed and had a very sad expression. He
told Dr. DeJarnett then that he felt he had failed to cooperate
with the authorities here at the Hospital and he had not done
as much as he should have about the premises and felt like he
·was a shirker. He felt, too, like he should have tried to go out
and make a living on the outside, and as he had
page 117 } failed to do this and has been living on the State,
he had made his will, leaving everything he has to
vVestern State Hospital, except enough to bury him and his
sister.
Dr. DeJ arnett then asked him if he felt like killing himself
and be said, ''Yes, I have''. When asked how he would do it
he said he had the privilege of going to town and while over
there he had gotten shells and a shotgun which he had in his
room and he felt like shooting himself. In view of this, Dr.
DeJarnett had him transferred immediatelv to Ward 21 and
· had the gun removed from his room at once.".

J. W. FREED, M. D. ''
This witness stated in answer to a· question propounded to
him by the Court (Tr., p. 58) as follows:
"The Witness: The question now?
The Court: ,vhat was the condition of his mind on the
date he was supposed to have written this paper here? What
is tl1e date. February 3rd, 1942?
"l\fr. Hite: Yes, sir.
'' The Court: If you know. If you don't know, you can't
tell.
"The Witness: I wonlc1 sav it wa8 the same as it bad been
previous to that. He was going about his usual policies
around the office.
"The Court: Diel you sec him on that parficular date?
"The ·witness: I couldn't say~ saw him that day. I saw
llim practically every day."
T-Tcnrc it. anpea.r8 that tbh; witness wafr not able to testify
::is to the mental condition of Mr. Glassett on February 3, 1942.
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However, the memorandum dictated by Dr. Freed indicates
to me that on February 7th the man was depressed, threatened
suicide (See Exhibit 1-A Hospital Record Exhibit No. "I",
which indicates that he was at that time of unsound mind.
page 118 ~

THE \VITNESS-·FIELDS MOSS.

This witness is an X-Ray Techincian at the ··western State
Hospital since 1947 and worked there priqr to that date, beginning in 1940 as a stenographer. He has worked since 1940
to the date of the trial. This witness states that he saw Mr.
Glassett practically every day~ that he was an intelligent man
and that he wa~ normal as far as he could tell (See Tr., pp. 83
and 84). However, this witness states on cross examination
that he heard threats to take his own life. The witness did not
undertake to state the condition of Mr. Glassett on February
3, 1942.
TESTI1\il01'TY OF DR. JAMES PETTIS.

,v

This. gentleman is present Superintendent of estern State
Hospital. He is an expert on mental diseases. He went to the
Hospital first in 1939 and went into tlle Navy September 29,
1941. He did not know the gentleman too well during this
two and one-half year period. (See Tr., p. 91) In answer to
a hypothetical question, this witness undertakes to state that
~fr. Glassett had sufficie.nt menta.litv to exe<mte a valid wiH
( See Tr., p. 114). 'l"'his is hascd upon the information furnished to the Dcctor. On page 11.G of the transcript tllis S!:lme
witness states that lie had no knowledge of ·what Mr. Glassett "s condition was in February 1942, based upon his own
actual observation of this man af that time.
TESTIMONY OF DR.. ,JOSEPH R. BLAYLOCK.
·This witness is Superintendent of Southwestern State
Hospital at Marion. He .is well trained and an expert in
mental diseases. Based upon a hypothetical question propounded, this witness was of opinion that ¥ r. (Hassett was
capable of makin<r a will around that pm·iod of time. (Ree Tr .•
p. W2) On cross examination it appears that this
page 119 ~ witness did not see Mr. Glassett on the date in
question and his opinion is based upon the facts
contained in the hypothetical question propounded to him.
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TESTBIONY OE, DR. J. F. FULTON.
!Inch emphasis is placed by Propouents upon the testimony
of this particular witness. He was on the Staff of the Hospital at the date of the trial and had been since the year 1939.
(See Tr., p. 212) This ,vitness did not undertake to say what
Mr. Glassett 's condition was on February 3, 1942. (See Tr.,
p. 214) This witness diagnosed the condition of !fr. Glassett
as Manic, Depressive Psychosis-Depressed Type.
I have carefully road the entire record in this case and I ·
am of opinion that the Proponents of the 1942 purported will
have failed to bear the burden of proof and to prove to the
satisfaction of the Court by clear nncl convincing evidence
that Mr. Glassett was of sound mind on February 3, 1942.
In fact, in so far as I am able to determine, there is not a line
of testimony in the entire record showing factually, based
upon personal knowledge, that this man was of sound mind on
February 3, 1942. He was adjudicated as insane by a Commission; he was found insane by the Staff at the Hospital on
admission; he was sent to the Hospital from the Phipps Clinic
as insane; he was never discharged; he was never paroled;
in fact, all reports designated as Progress Reports and letters
in the Hospital file indicate that he suffered from hallucinatons, was depressed, threatened suicide and was at times
placed in confinement and was never discharged, but on the
other hand died while an iurnate of the institution where he
had been for almost twenty years. There was insanity in the
family; there \Yere no attestiln witnes~es to tlw
page 120 ~ paper writing dated February 3, 1942; he transacted no business of note since he bad been in the
Hospital other than to give advice to the Superintendent wheu
his sister died in 1948. The closest period in point of time to
Fehrnary 3, 1942, reflects that he was very depressed; that
he made plar. s to take his own life and was placed in confinement to prevent this being clone. A great part, if not all of
the testimony introduced by Proponents to show the mental
condition of .Mr. Glassett was opinion evidence, as no one of
the witnesses would state the man '8 conrlition bR.secl upon hi8
or her personal knowledge as of the date the alleged will was
executed. It was incumbent upon the P1·oponents to prove
by clear and convincing evidence that he was of sound mind;
that he was capable of understanding the business about which
he was engaged. The fact that he did not mention his sister,
Mary Glassett, who died in 1948 in tho 1942 instrument would
seem to indicate that he did not realize and understand his
surroundings and the natural objects of his bounty. The
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rnemorandum desigunfrd as 1-A of the Hospital file Exhibit
'' 1'' woulcl indicate clearly to my mind that he was suffering
from some delusion. .rl'he instrument dated February 3, 1942
is in the nature of a letter. ,v1iereas the instrument dated in
1931, ,:vritten prior to his mental affliction is couched in legal
terminology. The word will is used;. the word codicil is used;
the word devise is used. ,vhereas in the 1942 instrument
nothing of this character appears.
By reference to the examination and questions propounded
to Mr. Glassett shortly after his admission to the Hospital in
1931, it is seen that certain questions are answered clearly and
based upon those examinations the members of
page 121 r the Staff of the Hospital diagnosed his condition
and from time to time indicate that that condition
mentally remained about the same. If he was insane upon
his anival at the lJospital in 1D31, and during the exa.mmations as revealed 1Jy the file and the records herein, the
presumption is that he remained insane in 1942. The very
fact that he failed to remember his sister in 1942, although she
was living and an inmate of the Institution would indicate a
mental condition different than he had in 1931, where she was
the chief beneficiary under that paper.
The Court is of opinion that :Mr. Glassett on February 3,
1942, has not been proven to be capable of knowing and understanding the nature of the business about which he was
cugaged; <lid not uuderstand the disposition of his property
and was not of sound and· discerning mind and memory so
as to be capable of making a testamentary disposition of his
. property.
CONCLUSION.
The Court for reasons above set forth is of opinion to set
aside the verdict of the jury and to hold that the paper writing
dated March 21, 1931, with codicil thereto attached dated
:Mareh 25, 1931, is the last true will and testament of F. S.
Glassett.·
In view of the Comt 's holding on this point the Court does
not deem it necessa r~r to deal with the other questions raised
although the Court has earefully read the various cases cited
in the briefs furnished by the Hospital and the Heirs.
An order may be prepared in conformity with the views
herein expressed, probating the will of March 21, 1931, with
codicil attached, dated :March 25, 1931, as the last true will and
testament of F. S. Gla~sett, deceased, and holding that the.
·western State Hospital ·shall take nothing under the pro-
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bated will of February 3, 1942; that the same is not the last
true will and testament of F. S. Glassett, deceased.
page 122 ~ The case shall be dismissed at the cost of said
vVestern State Hospital.
The fore going opinion of this Court has been mailed by me
to Mr. A. B. Correll, Clerk of the Circuit Court of Montgomery County, Christiansburg, Virginia, on this the 7th day
of l\fay, 1953, with copy of letter addressed to the Clerk and
to Counsel, bearing even date herewith.
'Giveu·uncler my l1and this the 7th day of May, 1953.
THOMAS L. HUTTON,
Judge Designate of the Circuit Court
of Montgomery County,. Virgfoia.
Filed in Clerks Office, Circuit Court of Montgomery County,
8th day of :May, 1953.
A. B. CORRELL, Clerk.
page 123}

•

•
ORDER.

This cause came .on again to be heard upon the papers and
proceedings hereinbefore had and read., orders heretofore entered, and particularly the motion made herein, set forth in
order entered September 11, 1952, to set aside tl1e verdict of
the jury and to order a new trial or to enter judgment, holding tlmt the will of March 21, 1931, with codicil thereto, be
established as the last true will and testament of the said F. S.
Glassett., deceased, or that said Glassett died intestate~ which
motion the court took time to consider; and the cause was
argued by counsel and briefs were submitted bv tl1e respective
parties in interest.
UPON CONSIDERATION WHEREOF, the court being of
the opinion that the motion to set aside the verdict should be
sustained, and the court being further of the opinion that the
paper writing dated March 21, 1931, with codicil thereto dateq.

Supreme Court of Appeals of Virginia:

36

March 25, 1931, be established as the tnrn last will and testament of F. S. Glassett, deceased (which opinion of the court
is set forth in written memorandum filed herein and made a
part of the record), it is
.A.DSUDGED., ORDERED and DECREED that the verdict
of tlrn jury holding the paper writing bearing date February
3, 1942 to be the last true will and testament of' F. S. Glassett,.
deceased, be, and the same is hereby set aside and made null
and void, and it is further ADJUDGED, ORDERED and
.
DECREED that said will of March 21, 1931, with
pag·e 124 ~ codicil thereto dated March 25., 1931, be, and the
same is established as the true last will and testament of said F. S. Glassett, deceased, wbicl.1 said will is hereby admitted to and ordered probated, and it is further ADJUDGED, ORDERED and DECREED, that the "\Vestern
State Hospital shall take nothing under the probated paper
writing· of February 3, 1942, and that said paper writing is not
the last true will and testament of said F. S. Glassett, deceased; and that this cause be and it is hereby dismissed at
the costs of Western State Hospital.
vVestcm State Hospital., by counsel,. having expressed an
intention to appeal from this final judgment of the court, it
is adjudged and ordered that execution of this judgment be
stayed for a period of four months in order to permit said
Western State Hospital to petition the Supreme Court of Appeals of Virginia for an appeal herein, which stay of execution slmll be effective upon said Western State Hospital, or
someone for it, within fifteen days from this date, entering
into proper bond before the Clerk of this Court in the sum of
$500.00, conditioned to pay all costs, fees and damages which
may occur by reason of said appeal.

•

•

Enter this Order: 6/lOth/53.
THO~IAS L. HUTTON
Judge Designate..
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NOTICE OF APPEAL AND ASSIGNMENT OF ERROR.
To : Heirs of F. S. Glassett
Tru&tees of Christ Episcopal Church, Blacksburg, Virginia:
You and each of you are hereby notified that the undersigned, Western State Hospital of Staunton, Proponents, will
apply to the Supreme Court of Appeals of Virginia for an appeal from the final judgment ente1·cd in the above entitled
action on the 11th day of June, 1953, whereby the motion of
the Appellants from Probate to set aside the verdict of the
jury in the cause rendered on the 11th day of September, 1952,
finding the paper writing bearing date February 3., 1942, to
be the true last will and testament of F. S. Glassett, deceased,
and to order a new trial, or to enter judgment, was sustained,
and the court entered judgment setting aside said verdict and
declaring null and void the said finding of the jury, and establishing- the will of March 21, 1931, with codicil attached., to be
the last true will and testament of F. S. Glassett, deceased;
and,
The Plaintiff-Proponents make the following assignments
of error:
(1). The trial court erred in setting aside the verdict of the
jury, because the verdict was based upon competent evidence
and circumstances before the jury and was not plainly contrary to the evidence.
(2). The trial court erred in entering final judgment establishing the will of March 21, 1931, with codicil of Ma.rch 29,
1931~ as the last true will and testament of F. S. Glassett,
rather than entering final judgment establishing the holographic writing of February 3, 1942, as the last true will and
testament of F. S. Glassett in accordance with the evidence
and verdict of the jury.

Respectfully,
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WESTERN STATE HOSPITAL
OF STAUNTON, VIRGINIA.
JA~IES B. PET.TIS, M. D.,
Sn perintcnden t.
By RUDOLPH BU}iGARDNER, JR.
BENTLEY HITE
Attorneys.

•
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Filed in Clerk's Office, Circuit Court of Montgomery
County,, 15th day of July, 1953.
A. B. CORRELL, Clerk .
By RANEEDA TURMAN, D. C.
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In Re: F. S. Glassett, Will.·
Appellants from Probate.
Stenographic report of all the testimony,, together ,vith all
motions, objections and exceptions on the part of the respective parties, the action of the Court in respect thereto, all the
instructions offered, amended, granted and refused, and the
objections and exceptions thereto, and all other incidents of
the trial in the above-styled case., tried in the Circuit Court
of Montgomery County, Virginia, on September 9th and 10th,
1952, before the Honorable T. L. Hutton, Judge, and a jury.
Appearances: Bentley Hite, Esq.,, of Christiansburg, Virginia, and Rudolph Bumgardner, Jr., Esq., of Staunton, Virgfoia, Counsel for estern State Hospital., Proponent.
Ted Dalton, Esq., of Radford, Virginia, and Richard Poff,
Esq., of Radford., Virginia, Counsel for Glassett Heirs, Contestants·.
R. L. Humbert, Esq., Treasurer and Vestryman for the
Christ Episcopal Churcl1, Blacksburg, Virginia.

,v

pag·e 6 }

The court reporter was ·duly sworn.
The jury was selected and sworn to try the case;
The witnesses for both sides were called and sworn.
The Court: Now, gentlemen, may I see counsel just a minute., please.

•

•

•
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page 9}

•
The Court: Gentlemen of the jury, the issue to
page 10 } be decided by you gentlemen is with refer·ence fa)
two paper writings of F. S. Glassett purporting. to
be the will, or judged to be wills. One of them bears the date
of February 3, 1942. The other bears date on March 21st, 1931
and purported codicil dated the 25th day of March, 1931.
Now, t1Je issue to be submitted to you gentlemen is which
of these papers produced, if either one of them be the will of
the decedent or if any part thereof be either the will., last true
will and testament of Mr. F. S. Glassett deceased. That is the
issue, if either one of these papers or any part of them and
which one constitutes the last true will and testament of the
decedent, Mr. Glassett.
·

•

•
page 11}

lVIr. Poff: If your Honor please, may I request at this time
that all of the records of the Phipps Clinic and the records of
the Western State Hospital up to the time of Mr. Glassett's
death be made a part of the official record. I feel that that
mig;h expedite the proceedings.
The Court: What do you say, gentlemen f
Mr. filte: Vv e want to introduce all of them. We have them
here.
The Court: Well, it looks like the stipulation is proper. I
haven't seen the papers but let them go in if they are material.

(Thereupon,, the following evidence was introduced on behalf of the Western State Hospital:)

•
·page 12
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MATTIE BOSSERMAN
having been :first duly sworn, was examined and testified as
follows~
I-

DIRECT EXAMINATION.
By Mr. Bumgardner:
Q. ::Miss Bosserman, will you please state your name, age,
and residence?
A. Mattie Bosserman. A.ge, did you say¥
Q. Yes.
A. I am sixty years. Residence, Staunton, Virginia.
Q. Are you an employee of the Western State Hospital¥
A. Yes, sir. I am.
Q. ·wm you state the period that you have been employed
there and the capacity f
A .. I have been employed there thirteen years, an accountant ..
Q. :Miss Bosserman--

The Court: As an accountant., did you say 1
The ·witness: Accountant.
The Court: Thank you, ma 'am. I will appreciate it if you
will speak right up here to me and all of these gentlemen.
Speak out in a. clear, diE:tinct voice. There is a little noise,
especially the trucks passing out there. It is difficult sometimes.
page 13

~

By Mr. Bumgardner:
Q. As sucl1, I believe you are in the steward's
office at the Hospital, is that correcU
A. That is right.
Q. ·where the business matters and accounts are handled f
.A. Yes., sir.
Q. In your capacity as an employee of the hospital during
this thirteen-year period, did you have occasion to know
Frederick S. Glassett who was a patient there?
A. Ycs, sir. I did.
Q. Did he have occasions to come to see you at your office Y
A. Yes, sir.
.
Q. ·what were the purposes of these visits?
A.. He came to withdraw money from the steward's office
whenever he needed money.
Q. As such., would he have to sign a receipt before you?
A. Yes, sir. He did.
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Mattie Bosserman.

Q. How frequently would you estimnte that ·you lmcl occasion to see ].fr. Glassett write before you his handwriting or
his signature 1
A. At least twice a week, I would say.
Q. As I understand it, he would come to your office approximately twice a week to make withdrawals from his account and
would sign a receipt before you f
A. Yes, sir. That is right.
page 14 ~ Q. As such, I believe you had occasion to famil.
iarize yourself with his handwriting?
A. Yes, sir.
Q. Miss Bosserman, I have here the document or will of
February 3rd, 1942 and I would like you to examine it in its
entirety, except these pencil marks at the bottom., but the entire part written in pen, and also the pen address on the envelope and tell me whether in your opinion that is wholly in
the handwriting of Mr. Glassett?
(Document handed to the witness_.)
A.
ing·.
Q.
A.
Q.
A.

I would say definitely that is Mr. Glassett's handwrit-

The entire part that is written in pen 1/
Yes, sir.
And the part written in pen on the envelope f
I firmly believe it is.

Mr. Bumgardner: If the Court please, I have several speci-·
mens of Mr. Glassett's handwriting which I don't want to
introduce other than as a specimen in case the jury wishes to
compare it. I believe it would be very well because they may
wish to look at other specimens to satisfy themselves.
The Court: ·what do you gentlemen say~
Mr. Dalton: I see no necessitv for it. I assume it is his
handwriting. We have not controverted that.
Mr. Hite: All right, if they don't object.
page 15 ~ Mr. Bumgardner: All right.

By Mr. Bumgardner:
Q. Do you know whetl1er this part, the word written "will''
in ·pencil on tl1is envelope attached to the will, do you know
whether tliat is in Mr. Glassett 's handwriting, or not? You
can examine the whole thing!
A. I couldn't say about that one word.
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JJ1 att-ie Bosserman.
The Court: What w·as that Y
Mr. Bumg·ardner: She said she couldn't say about the
word, pencil word ''will''·

By Mr. Bumgardner:
· Q. :Miss Bossermnn., you have testified that as an employee
of the Hospital you had occasion from 1939 to see Mr. Glassett
approximately once or twice a "\\1eek when he came to your
office. ·wrould you tell the Court your observation of his appearance and deportment on those occasions f
A. Well, Mr. Glassett always, when he was in · the office,
seemed a very norrhal person. I could not detect anything that
would infer that he was a mental patient at the times that .I
saw him. .
Q. Would his conversations with you be orderly and clear?
A. Yes, sir.
Q. Now, when he came there on these withdrawals, was he
· nble to intelligently express to you his purpose f
A. Yes, sir.
·
Q. And to discuss the transactions intelligently!
A. Yes, sir. He did.
page 16 ~ Q. Did Mr. Glassett ever mention to you any of
the members of his family or any of his family
affairs?
A. I don't recall tllat he ever did.
Q. Did you ever see or know of any members of his family
visiting him, other than his sister who was a patient there t
A. Not to my know ledg·e. I don't think they ever came to
the Steward's office. No, sir.
Q. Miss Bossernum., from your frequent observation of Mr.
Glassett over a period beginning in 1939, was he in your opinion in his thought content in touch with reality, that is, did he
know where he was and what he was doing1
A. I think he did.
Q. In your opinion, during tliat period, would Mr. Glassett
have been capableMr. Poff: We object to that, your Honor.
Mr. Dalton: Fii1ish your question. I didn't mean to interrupt you. And then we will state our objection.

By Mr. Bumgardner:
Q. Miss Bosserman, during this time, do you think that Mr.
Glassett was capable of understanding bis property, what he
had?
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Mattie Bossernian•

.A. Yes, sir.. I do.
The Court: Excuse me. From what period, from 1939 until
w Im t period f
Mr.. Bumgardner: Thirteen years. .She is still employed
there.
page 17} The Court: I know, but what date did she last
see him? I just want to get it for my memorandum.
From 1939 until ,vlmt date?
The Witness: Well, I just can't recall.
· The Court: Approximately what date f You said thirteen
years as I recall it.
The Witness : Perhaps '46.
The Court: From 1939 until what date?
The Witness: I think it was 1946, perhaps.
·The Court : The last time you 1·ecall seeing him 1
The Witness: Yes, sir.
The Court: Are you definite about that?
The Witness: No, I am not definite. I just don't recall it.
The Court: All right;proceecl. I wish you would clear that
point up. Just s·ee what is the last date ..
By Mr. Bumgardner:
Q. Miss Bosserman., do you know approximately when Mr.
Glass_ett was transferred from an open ward· because of his
advanced age f
·
A. No, I just don't know.
Q. YQu were aware that he was transferred sometime in the
late 1940's?
A. Yes, I knew that he was transferred but I don't recall
the date.
Q. And after. that time, he wouldn't have the oppage 18 ~ portunity to come to your office as before, is that
correctt
A. That is right.
Q. You are clear that his visits and your observation of him
beg-an when he went there about 1939 and continued for six
or seven years probably to around 1946 or '47, is that correct?
A. Yes, sir. It was whenever he had to be taken to another
ward, just whatever year that was. But I saw him constantly
until that time.
Q. Miss Bosserman, from your observation~ would Mr.
Glassett during this period have been able to recall his. family
and the natural objects of his bounty!
A. I certainly think so.
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lJi att-ie Bosserman.

Q. Miss Bosserman, during this period that you saw l\fr.
Glassett and until he was transferred to a closed ward sometime in the late 1940's,, did he have open ward or ground privileges!
.A.. Yes, sir. He.did.
Q. And what did that mean or entail f What does it mean
by open ward f
.A.. 1'Tell, he was permitted to go about the grounds as he·
pleased and perhaps over town. And of course, he was just,.he could come and go as he pleased, as I understand an open
ward.
Q.. During that period did he also do some work around the
hospital offices., or did you know that 1
_page 19 } A. He did help in our office just a little while·
when I first went there. There was a little checking.
Q. Tlmt would have been about when approximately!
A .. 'Thirty-nine.
Q. And what do you mean by checkingt ·w11at was he· doingi'
A. Checking some,-rather listing some invoices, just tlle
amounts of some invoices, some report that had to be made
up.

l\fr. Bumgardner: I have no forther questions.

CROSS EXA1\UNATI0Nr

By Mr. Dalton:
Q. You say lie worked in tlle office there with you sometime
in 19391
A. Yes, just a short wbile.
Q. You all didn '1 continue his working there very long, did
you?
A. No, sir.
.
Q. And if he had been mentally capable of working, you all
could have used him quite a bit, couldn't you?
A. He complained of his eyes and this was close work.
Q. But there are other kinds of work around the hospital,
Jots of other kinds of work where he could have been used if
his mental condition lmd been sufficient for it, wasn't there,
Miss Bosserman?
A. "\Vell, be may l1ave been used other places but
page 20 ~ I just don't know.
·
Q. You just don't k_now ahout that. Now, you
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Mattie Bosserman.
speak of open ward and closed ward. ·what was ward number
21 f Was that a closed ward without privileges f
·
A. Well, I am not familiar with the wards more than by
number. I am not familiar with the types of patients tllat are
on the different wards.
,
Q. "\Vell, are you familia.r with ward 21?
A. No.
Q. And you don't know what type of patient would be kept
there7
A. I am just trying· to think. I imagine,-oh, I don't know.
Q. Now, wasn't that a ward in which a person was trans. ferred because they had suicidal tendencies or something like
that?
A. That would be a closed ward.
Q. And wasn't ward number twenty-one a closed ward?
A. If that was,-if that is a suicide ward., it would be.
Q. I haven't been there and don't know and that is the reason I thought you inight know and I was asking you. But you
are not prepared to sayf
A. I think it is.
Q. You think it is a suicidal ward and Mr. Glassett was
taken there in early February, 1942, wasn't he?
page 21 ~ A. I don't know.
Q. You don't know about that 1
A. No, sir.
Q. Those records are not kept in your office there Y
A. No.
Q. Well now, you speak about bis coming there. You didn't
know him personally, did you 1
A. Well, wl1en he came, after he came in the office.
Q. Just know him when you see him!
A. Well, I would talk to him.
Q. Well., how many people have accounts there, patients, in
your office where they can come and get money sent by their
committees and things, money of their own.
A. We probably have a thousand accounts but they can't
all come.
Q. They can't all come and get it 1
A. No.
Q. But a considerable number of them can come. and get
their money and use it f
A: They could at that time. We have made new rules.
Q. But at that time, a great number of them could come
there?
A. Yes, sir.
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Q. Other people were able to come there just like Mr.

Glassett to got money and take it out and use it for
small amounts for their personal wants. That is
right, isn't it t
A. That is rig·ht.
Q. And the money· usually came from the committee of that
person. That is true, isn't it?
A. Committee or the family.
Q. Committee or family. And in this instance do you recall Mr. Guy F. Ellett was the committee and had sent that
monev there for his use f
·
A. ·1 don't recall.
Q. Do you recall having correspondence with Mr. Guy F.
Ellett, the attorney_ of Christiansburg, about monies for Mr.
Glassett!
A. No, sir.
Q. That is bound to have been the way the money that he
had there came., wasn't it¥
A. Well, the money first comes through, came through the
superintendent's office and then it is sent to us.
Q. "\Yell, do you have any records of letters from l\Ir. Ellettsending you sums to he used?
A. ·we wouldn't have those letters.
Q. You wouldn't have those. Those were sent to the superintendent who at that time was Dr. D. S. DeJarnette and he
was the head of the institution there many years¥
A. That is right.
Q. Do you remember how many years he was there?
A. Over Fifty, wasn't it?
page 23 ~ Q. I don't know.
A. H.o wasn't superintendent, perhaps, that long
but he was,-I don't know just how long he was superintendent.
page 22

~

Mr. Dalton: All right.
RE-DIRECT EXAMINATION.
By Mr. Bumgardner:
Q. Miss BossermanMr. Poff: Wait just a minute.
Mr. Dalton: Let me ask this question. The support in the
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hospital of all of the patients there is provided for by the State
and was at that time, is that correct?
The ·witness: Yes, sir.
Mr. Dalton: And this extra money was money sent by the
family or by his committee-in this instance, I assume by the
Committee, Mr. Ellett-for extra things for him to buy?
The "Witness: Yes, sir.
Mr. Dalton: All right.

By Mr. Bumgardner:
Q. Miss Bosserman, your connection with the hospital is
entirely with the business operation? You have nothing to
do with the medical or the physical care of the patient~, do
you?
A. That is right.
,Q. And you are in what they ca11 the steward's or the
treasurer's office, is that correct?
page 24 ~ A. That is correct.
Q. When Mr. Glassett would come to your office,
would you 11ave to know him before you could pay him, is that
correct? You would have to identify him?
A. Have to know, yes, before we would give a patient the
monev. "Te would have to identifv him.
Q. And as such, you knew :Mr. (}lnRsett from your olJservation of him? I mean, if he walked in the room, you would
·
know him?
A. Oh, yes, sir.
Q. "What was his physical appearance, physically, briefly?
The Court: At what time?
By Mr. Bumgardner:
Q. During this period from 1939 during the five years. W:as
be a short man or what was his general physical characteristics?
A. He was a tall man, rather,-he was, of course gray
haired after I knew him: wore glasses and slender.
Q. Let me ask you this. W~s Mr. Glassett, except for his
eye trouble, capable, and did he perform work that your office
gave him?
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A. Yes, sir. He did.

The Court: What was the work f
Mr. Bumgardner: She testified on direct examinationThe Court : I understand.
page 25 ~ Mr. Bumgardner: (continuing)-that in 1939
Mr. Glassett worked in the office for a short time·
listing invoices.
The Court: I heard that, but what work did you refer to?
Let's be specific. Just tell the jury what work you referred
tof
The Witness: There was a report to be made up
new in the office,at that time.

I was

The Court: ·w11at time f
The "'Witness: In '39, soon after I ·went there. And the lady
in the office had gotten behind in the work and the amounts of
the invoices had to be listed. And Dr. De,Jarnette, the Superintendent, asked Mr. Glassett to do it. After working a sl1orf
wllile, he complained of his eyes.
The Court: What do you mean by short while? Did he
work weeks or months or whatf
The Witness:
I1ow long.

Perhaps a week.

I don't remember just

Mr. Bumgardner: I have no furt11er questions.
l\fr. Dalton: Stand aside.
Mr. Bumgardner: Thank you. You may stand aside.

•
page 26

"'

•

~

0. C. HEMP
having been first duly sworn, was examined and
testified as follows:
DIRECT EXAMINATION.

By l\fr. Hite:
Q. Please state your name and address, please, sir.
A.. O.' C. Hemp, Staunton, Virginia.
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Q. Now, :Ur. Hemp, speak so the Juuge on the bench can
hear and these gentlemen up here.
The Court: HEM PY
The Witness : Yes, Sir.
The Court: Mr. Hemp, the Court would greatly appreciate
it if you will speak out distinctly. These trucks outside especially disturb us and I would appreciate it if you will speak
out up.here to me and speak distinctly so that these gentlemen
on the jury may hear you. I thank you.
By Mr. Hite:
Q. Mr. Hemp, what is your present position or occupation Y
A. Secretary, I would say, at the present time.
Q. Of whaU
A. Western State Hospital.
Q. Aud how long have you been occupied or been in connected service at the Western State Hospital Y
A. Thirty years last March. .
Q. Is that continuous service!
page 27 ~ A. Yes, sir.
Q. During that period of time, what have been
your occupations or your duties there Y
A. At first, I kept books and did some work in the, wl1at we
call the record room. Later on, my work was confined exclusively to keeping records in the record room as we call it, record room.
Q. V{ell, would that bring you in .touch with some of the inmates!
A. Yes, sir. About twice a week, I would make the rounds
on the wards with Dr. Freed who was at that time head of the
male service and made what we called prog-ress notes on tht~
male patients.
Q. That is, you would tnuke notations as to how they were
progressing and getting along?
A. Yes, sir, in the presence of the patients.
Q. Did you know Mr. Frederick Shirley Glassett?
A. Yes, sir.
'
Q, An inmate there?
A. Yes, sir.
Q. Do you remembe1~ when he came or approximately when
he came?
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A. He came in 1931. I don't recall the month. I think in
1931 though.
Q. Do yoH remember when he left or died?
page 28 ~ A. Yes, sir, 1950.
Q. Now, did you have occasion to see his handwriting during that time?
A. Yes, sir.
·
Q. I hand you a paper writing here and ask you if you can
identify that, other than the notations made by the Clerk of
this Court there, and I don't know who made that?
The Court: You had better refer to what paper writing
you are handing him for the record.

Bv :Mr. Hite:
· Q. This is paper writing dated February 3rd, 1942.
A. This is Mr. Gla~sett's writin~ and his signature.
Q. That is wholly in his handwriting, other than the pencil
notations, is that true?
A. Yes, sir.
Q. Now, I ask you,-I hand you an envelope addressed
there with the name, Guy F. Ellett, Christiansburg, Virginia,
written on the back. In whose handwriting is that?
A. This ink handwriting is Mr. Glassett 's.
Q. And who is the notation in pencil, whose handwriting is
that?

A. I would take that to be Dr. DeJarnette who was superintendent.
Q. And that is ''"\YI double L''?
A. Yes, sir.
page 29 ~ Q. Was Dr. DeJ arnette Superintendent in February, 1942?
A. Yes, sir.
Q. Do you know who wrote that in pencil?
. A. No, I wouldn't know. No, sir, unless, let me see. This
was written by the same person as this, I take i:.
The Court: That doesn't mean anything to say this is the
same as this.
Mr. Hite: He refers to the "will" written down at the
bottom of the paper writing dated February 3, 1942 as being
the same as the word ''will' written on the back of the envelope with Guy F. Ellett's name on it in which tho paper'
writing was found, I understand.
.
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The ·witness: Yes, that is true.

By Mr. Hite:
Q. Now, Mr. Hemp, had you seen thl~ paper writing and
this envelope before today Y
A. Yes.
·
Q. ·when is the :first time you saw iU Y.ou may take it and
hand it there and I will ask you a few questions. When is the
first time you saw thaU
A. I saw this when it was removed from the file where it had
been placed previously.
Q. And in which file was it plaeed t
A. It was in the file where the commitment papers and
other important papers were kept ref erring to the case of
Glassett..
page 30} Q. And when was it placed in that file to the best
of your recollection!
Mr. Dalton: He hasn't said he knows yet.
The Courb State whether or not you know.
Mr. Dalton: Let him state whether he knows.
The Court: And who placed it in their if you know who
placed it in there?
The Witness: It was filed by the Superintendent, Dr. De.Jarnette, in 1942.

Bv Mr. Hite:
..Q. And had it remained in that file so far as you know until
he died?
A. Yes, sir.
The Court: Until 19501
The Witness: Yes., sir.

Bv Mr. Hite:
·Q. Now, Mr. Hemp, I believe you state that you are record
clerk and you have charge of the records?
A. Yes, sir.
Q. I hand you here a record which isMr. Hite: Senator, you have seen this. There is nothing
in here after his death, as I understand it.
.
.
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1'1:r. Dalton: A.11 right ..

By Mr. Hite:
Q. I hand you this a11d ask you to identify this f
A. This is the clinical record and the correspondence in the
case of Frederick S. Glassett.
page 31 ~ Q. And where was that kepU
A. _That was kept in our steel file in out· record·
room..
Q. In the hospital at Staunton Y
A. Yes, sir.
Q. Was that kept in there,-was that kept in 1942, February, 1942 t - .
A. Yes, sir.
Q. Is that the records: you have reference to when you say
that this paper writing dated February 3rd,. 1942 was placedt
is t:fra:t the re·cord in which it· was. placed t
.A. Yes, i~ was placed in this record..

The Court :: You mean in that file f
The Witness : In this :file, yes, sir.

By Mr. Hite:
Q. I believe tllat file now includes two or three· different
Tittle folders. They are all combined and kept in the same
covering there. Is that true!
A. Yes, sir.

Q. Some dealing with one phase and some another pbasef
A. They are classified now.
Q. That is right ..
A. Yes, sir.

Q. Now, I will ask yon to turn to that record tliere. I bolieve,-I don't know which it is. ·But I ask you if you will
read this notation here to the Court that is part of the record 1
If yon will, read that into the record.

page 32

~

Mr. Poff: Let"s see just one minute about that if
you don 1t mind.
·
The Court : Hand it to the other side.
Mr. Hite: We don't want to read it all in. Anything after
his death, we are not concerned.
:Mr. Dalton: For the purpose of objection, may we ask--
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The Court: For the purpose of objection or for the purpose
of the record?
~Ir. Dalton: For the purpose of objection, may we ask,
where is the original of the memorandum dated February 7,
1942 about which Mr. Hite has asked you 1 I mean the sigu·ed
original 1 This one does not purport to be signed.
The ,¥itness: You mean,-this is. This is the original. It
wasn't signed. It was dictated and signed on the typewriter.
That is the original.
Mr. Dalton: I think we should show it to the Court.
( Document handed to the Court.)
Mr. Dalton: We except to it on the ground that it is not the
original. It is not signed and purports to be a hearsay statement.

page 35

•

*

•

•

~

•

Mr. Dalton: May I ask another question in furtherance of
our objection to the witness?
I understood Mr. Hite to say now, Mr. Hemp, that the letter
or paper writing of February 3rd, 1942 which they designate
as a will was brought to you all at that time, to Dr. Freed, is
that correct?
The Witness: Yes, and Dr. DeJarnette.
Mr. Dalton: Dr. Freed and Dr. DeJarnet.te.
The Court:
ere you presenU

,v

The Witness: Dr. Freed and Dr. De,Tarnette were in thefr
office. He brong11t this wm in. Dr. },reed come out and told
me about it and dictated this in the progress record as part
ofhisMr. Dalton: Right there on that same dayY

The Witness: Yes, sir.
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page 36

~

The Court: Did you see him present the paper
and put it i_n that filef

The Witness: I dicln 't see Dr. DeJarnette place the paper
in· the file.
The Court: Did you see Mr. Glassett give the the letter to
·
Dr. DeJarnettef
The Witness: He came in the office. I clidn 't see him have
a paper in his hand when be come in the office.

The Court: This memorandum was dictated to you by one
of the physicians on the staff of the hospital at about that
moment?
The Witness:. Yes, sir, dictated by Dr. Freed in Dr. DeJ arnette 's office when Mr. Glassett came in.
The Court: I think you can introduce it to refresh bis
memorv.
Mr. Dalton: .And that was the time, that memorandum,
tlrnt tlie paper was brought there to Dr. Freed and Dr. DeJarnette, is that correct f
The ·witness: Yes, sir.

•
page 37

~

The Court: All ri.!!'ht. Proceed, gentlemen. Let him use
that instrument to refresh his memory.

Bv Mr. Hite:
Q. You may proc~cd, 1\fr. Hemp. You may read t11at memornndnm there.
TJ,e Co11rt: Y 011 mnv nse tl,at to refresh llis mcmorv. You
nrnv use that to ask him questions. He may use that· memorandum to refresh his memory.
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By Mr. Hite:
Q. "'\:V ould you read that t
Mr. Hite: I am going t9 ask him about the whole thing.
The Court: All right. Let him read it there to himself and
then you can ask him questions -and then the other side may
cross-examine.

By Mr. Hemp:
Q. All right, sir.
Just hold it there. Now, l\Ir. Hemp,
what is that you ,just read there f
page 38 ~ A. This is a progress note dictated to me by Dr.
Freed who was head of the male service at the
·western State Hospital who was present when Mr. Glassett
came to the superintendent's office.
The Court: Give us the date of it, please, sir~
The ·witness: This was dictated and written on February
7, 1942.

The Court: Was it written by vou?
The Witness: It was written ·by me.
The Court: All right.
\\'-

Bv Mr. Hite:
·Q. And you sa~r a progress report. Are any of these
prog-ress reports signed?
A. No progress reports are signed.
Q. They are dictated by the doctor that makes the diagnosis,
or makes the examination at that time and not signed?
A. That is true, sir.
Q. Now, let me,-now, this will, this is dated February 3rd,
1942 and tl1at was dated February 7th, '42, is that righU
A. Yes, sir.
Q. Now, let me see that just a minute. What was this memo
or the office memorandum made for f "\Vhy did you type it?
Why was it dictated to you?
. A. It was made to call the attention to the f ac.t that this
will had been made.
Q. Bywhom?
page 39 ~ A. Bv Mr. Gla$sett, a patient in ·western State
Hospital.
Q. And what was done with it?
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A.. v\Tell, it was filed in the,-filed in the-, in his folder in our
steel file.
Q., By whom¥
A. By the Superintendent of the ·western State Hospital
Q. And for the purpose, what purpose T
A. For the purpose of safekeeping for his papers.,
Q. Is this the will that was filed in there?
A. Yes, sir.
Q. And is this the will that was filed there by Mr. Frederick
S. Glassett j
A. Yes, sir.,
Q. Is this the will that was kept there until he died f
A. Yes, sir.
Q. Is this the will upon the back of 1vhich is written, you
say, in the handwriting of Dr. DeJarnette "W I double L""l
A.. Yes, sir.
Q\. Is this the will, the paper dated February 3rd, 1942
which has written on the face of it down at the bottom "will"
which you think is in Dr. DeJarnette's handwriting!
A. Yes, sir..
Q. Is this the will that Mr. Frederick Shirley Glassett was
talking about the day he came in there and talked to those two
doctors?
page 40 } · A. Yes, sir.
The Court: You ought to identify the year, what February '1
Mr. Hite: I said February 3rd, 1942.
'rhc Court: Identify this will you have in your hand, keep
on identifying.
.
Mr. Hite: I will, sir. I don 1t want to be a little too repetitious but I can see the point.

By Mr. Hite:
Q. I have previously nnd just now referred to this will. I
have referred to this will dated February the 3rd, 1942 signed
by F. S. Glassett f
A. Yes, sir.
Q. And is that the will to which you have referred Y
A. Yes, it is.
Q. So far as you know, did Mr. F. S. Glassett leave any
other will at the State Hospital there f
A. No, sir, not to my knowledge.·
Q. And the paper dated February 7th, 1942, dictated by
Dr. J. W. Freed, lf. D., referring to a will which was made
and left with the Western State Hosnital refers to the will
of Mr. i. S. Glassett dated February 3rd, 1942 f
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A. Yes, sir.
Q. You also have written out here that he left everything
to the ·western State HospitaH
A. Ye_s, sir. That is what he told Dr. DeJarnette and Dr.
Freed.
page 41 ~ Q. ·I ask you to read his will dated February 3rd
and see what that says? You may read it out loucl
if the Court will permit you.
A. "I want the ·western State Hospital to have all of my
property except enough for my funeral in Cedar Grove
Cemetery, Portsmouth, Virginia, and for my sister's, Mary
S. Glassett, in the same lot. Yours truly, F. S. Glassett."

The Court: Read the whole paper.
The Witness: Pardon me. ·
"February 3rd, 1942," to "Mr. Guy F. Ellett, Christiansburg, Virginia.
"Dear :Mr. Ellett: I want the estern State Hospital to
have all of my property except enough for my funeral in
Cedar Grove Cemetery, Portsmouth, Virginia and for my sister's, Mary S. Glassett, in the same lot. Yours truly, F. S. Glassett.''
The Court: That instrument, you say,was put in that file
about that date you have there f
The ,vitness: Yes, sir.
The Court: And it was in that file until someone mailed it
to Mr. Ellett f
·
Mr. Hite: If your Honor please, it was never mailed.
The Court: What happened to it, then, after his death ·r
Do you know what happened to it after the death of Mr.
GlassetU
·
The Witness: After the death of Mr. GlassetU
page 42 ~ The Court : Yes, sir.
The ,vitness: It was kept in the file.
The Court: Well, who released it from the file Y How did it
get over here Y
The Witness: Oh, Mr.-releasecl by the present superintendent.
The Court: ];lo you know that of your own knowledge?
The ,vitness: Pardon, sir f
The Court: Do you know that of your own knowledge?
The Witness: Yes, sir. I was in the office when this will
was taken from the file.
The Court:· By whom and sent to whom?

,v
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The Witness: By Dr. Pettis.
The Court: And sent to whom f
The ,vitness: To J\Ir. Hite.
The Court: Sent it to Mr. Hite, attorney in this case?
The vVitness: Yes, sir.
The Court: ·when was that?
The ·witness: ·well, let's see, probably the first part of
1951. It was after the death of ]\fr. Glassett.
The Court: All right, sir. Do you have any independent
recollection of your own about the letter heing placed in the
file baek in 1942 after vou have read the memorandum there
to refresh your mernor;r, or in addition to that memorandum t
Do you have any independent recollection about it·
page 43 ~ aside from that memorandum?
The ·witness: That paper was placed there by
the superintendent and either Dr. Freed or I, one, placed the
whole file back, the whole folder back in the file.
The Court : All rig·ht. Proceed, gentlemen.
Mr. Hite: I thank you, sir.
·
By Mr. Hite:
Q. Mr. Hemp, getting back to this, there seems to be a
question here.
The Court: I would like to ask you one further question.
,vas it scaled in this envelope at tl1e time back in 1942, or
how was it¥ Did yon know the contents of that envelope-?
The. ,vitness: Not until it was made known to me there
after he turned it oYer to Dr. Delarnette.
The Court: Did someone open it there and read it there
in your presence or did you read it in 1942 f
The "\Vitness: I clidn 't read it in 194-2, no, sir, completely.
The Con rt: "'When was the first time you knew the contents?
The ,vitness: I learned at the time it was taken out of the
file at the time of Mr. Glassett 's death.
The Court-: Yon didn't know anything about the contents
until 1951 or something like that?
The ·witness: I don't recall definitely whether
page 44 ~ I read the will in '42, or not.
The Con rt : All right, proceed.
Mr. Hite: Yes, sir.
Bv Mr. Hite:
·Q. l\Ir. Hemp, this letter is,-this wilJ have is addressed as

Westem State Hospital v. George F. W1ninger, :et al

59

O.C. Hemp.
a letter to Mr. Ellett and the Judge and the jnry probably are
a little confused ahout. whether this letter was ever mailed to
l\fr. Ellett.
as it or was it not?
A. It was not mailed to Mr. Ellett
Q. The letter~ instead of being mailed to Mr.. Ellett~ was
deposited with you and Dr. Freed and Dr. DepJ arnette in this
folder on ] 1ebruary 7th, 1942, and. kept there, is that righU
A. Yes, -sir.
Q. And I believe you crune over here to my office with Miss
Bosserman and had it probated, did you not?
A. Yes, sir.
Q. And I believe the records show that that was-in September, 1950? That is the only time you came over and had it
probated, wasn't iU
A. Yes, sir. That is right. Mr. Glassett died in the early
part of ~,ebruary, 1950. I was wrong a while ago when I said
'51. It was in the latter part of '50.
Q. And that is when you came just to do what you did today, to identify the handwriting and to attest the will as a
holograph will!
A. Y e.s, sir.
page 45 } Q. You and Miss Bosserman did it in the presence of :Mr. Correll, the Clerk, and l\fr. Bumgardner
and some others there in the Clerk's office f

"T

irr. Dalton: Your Honor, we don't want to burden the
record with objections but we object to Mr. Hite 's use of the
word "will." We think it ought to be called "paper writing"
until we are :finished and then we will say at the last whether
it is a will. We are to decide what it is.
The Court: Just identifv it in that manner.
Mr. Hite: I will treat it technically, just what it i8.
By Mr. Hite:
Q. It is a fact that this was never mailed to Guy F. Ellett
who, I believe, died on October 24, 1944f
A: It wasn't mailed. No, sir.
Q. And it was kept there in yot~r tiles, or folder here, in a
steel case in safekeeping until Mr. Glassett departed this life
and then brought here and probated Y
A. Yes, sir.
Q. Now, it says also in this memorandum bere,-give some
reasons why he made this will to the hospital. Do you know
wlrn t those reasons were? You can use that to refresh yourself.
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A. :Mr. Glassett always had been appreciative of his treatment. And previous, he had at the hospital tried to make himself as useful as he could. He felt he had more or less been a
burden on the hospital. He was trying to do some:-page 46 ~ thing to heJp it along.
Mr. Hite: I may have failed to offer this for probate, this
paper writing dated February the 3rd, 1942 and identified as
wholly in his handwriting and I now offer it for probate. Antl
he can mark it any way he wishes to. It is Hospital Exhibit
of February 3rd, 1942. Then we ,~an 't misplace it.
The Court·: All right. Let it be marked Exhibit No. 1,
Hospital Exhibit No. 1, I better mark it for identification.
Mr. Dalton: I believe, youi· Honor, that they have introduced the record and that that ·would be number one.
The Court: Well, let's make ti1is Hospital Exhibit No. 2.
Mr. Hite: I have no objection.
The Court: Probably that is the logical way to introducethis as No. 1.
Mr. Hite: I introduce the whole clinical record, including
reports of all kind, as Exhibit No. 1. You testify that is therecord f
The Witness: Yes, sir.
The Coui:t: Do you gentlemen b~ve any objection to tllat t
Mr. Dalton: I didn't catch that.
The Court: He wants to introduce that as Exhibit No. 1.
Mr. Dalton: That is all right except this one
page 47 ~ unsigned memorandum to which we have already
made objection.
The Court: I miderstood you to stipulate all of those
records after the death should come out.
Mr. Hite: That is right.
The Court: Just delete that right now.
Mr. Hite: ,ve will, yes. I had rather for them to physieally
do it but we will eliminate them.
Mr. Dalton: Let's do that now.
The Court: Let's let Mr. Hemp do that. He is familiar
with it. You gentlemen tell him what you want out.
Mr. Hite: All right. You can remove anything that might
be in tl1ere after the death of Mr. Glassett.
(Witness removes papers from file.)
The Court: I have marked tl1is paper for the purpose of
the record, this paper of F. S. Glassett, purporting to be
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signed by F. S. Glassett dated February 3rd, 1942, '' Hospital
Exhibit No. II, 9-9-52, T. L. Hutton, Judge."
(The document above referred to was marked and filed. as
Hospital Exhibit No. II.)
The Court: Are you ready for me to mark that file now.
gentlemen? This will be Hospital Exhibit No. I.
Mr. Hite: Yes, sir.
(The file above referred to was marked and filed as Hospital
Exhibit No. I.)
The Court: .All right. Is that all, gentlemen f
Mr. Hite : No, sir. I wanted to go ahead.
page 48 ~ The Court: All right.
Mr. Hite: If your Honor please, of course,
you understand that at the termination of the trial we shonl<l
have the privilege of withdrawing the record because part
of the record the Western State Hospital might need.
The Court:
ell, you would have to leave copies or something. I don't know. vVe will have to decide that later.
Mr. Hite: I told the doctors when thew released it~ it would
be returned.
The Court: 'l'he only way it can be returned is by agreement of all counsel. It may be appealed or something else.
I don't know how this ease will end.

,,r

By l\fr. Hemp:
Q. Mr. Hemp, did you know ~Ir. Glassett personally?
A. Yes, sir.
Q. Ove~ what period of time?
A. From the time he entered the hospital until his death.
Q. Did you see him quite frequently?
A. Yes, sir.
Q. Talk with him T
A. Yes, sir.
Q. And during the period of February on the just about,say February 3rd in 1942, in that area, did you see him quite
often?
page 49 ~ A. Yes, sir. I saw him frequently along during
that time, before and after, of course.
Q. And during the time Mr. Glassett lived there, did he do
anv workf
A. Yes, sir. He worked some around the library and helped
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to keep the ward clean and did some work in our record room
on our file, indexed the files for us.
Q. Well now, how long did he work at any one of those
tasks? Did he work just a few years as the Judge asked a
little while ago, or weeks or months?
A. He worked several months in the record room.
The Court: What vear!
The "\Vitness: "\Vhai year? I would say beginning prohahlythe early part of '38. Yes, 1938 on, off and on_ for several
years.
The Court: Off and on when ·J
The Witness: For several years.
Bv Mr. Hite:
"'Q. When you hear these big trucks go by, you just have to
speak louder or stop or something. "\Vell now, did he,-you
i::ay he worked off and on for several years in the record room.
Did he do any other type of work 1
A. He did some work down at the steward's office. I wasn't
connected with the steward's office but I know he worked there.
Q. But anyhow, you were connected with the recpage 50 ~ ord room ?
A. Yes, sir.
Q. And you were working there when he worked m the
record room?
A. Yes, sir.
Q. And you saw him constantly then, I guess?
A. Yes.
Q. 1Vbat was his mental capacity then? How did he do his
work?
.
A. He was very accurate in his work.
The Court: Accurate?
The Witness: Verv accurate and verv conscientious in
wlrnt he did.
··
·
The Court: Wlrnt type of work did he do?
The Witness: He made some newThe Court: In '38 for two or three vears you said he
WMWfu~~
.
The Witness: He made some new,-he made an index for
our files and made some new folders and kept some records
on several books.
The Court: Well, how long did he work there, a 11 clav or
half a day or what hours did he workf
·
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The Witness : Well, several hours m the · morning and
several hours in the afternoon.
The Court: All right.

By Mr. Hit~:
Q. And he did that over a period of several
pag~e 51 } years?
A. "\Yell, off and on, he would work up there. He
had some difficulty with his eyes and he would do this close
work for awhile and then he said he believed he would not
work and then he would come back later and do some more..
Q. ·wen now, during· the early part of '42, what was his
mental condition 1
A. It was Yery good. He had privilege of the g-rounds and
spent a lot of time in the library reading when he wouldn't
he doing some work about the hospital.
Q. From the practical ang·le, did Mr. Glassett understand
what he was doing¥
A. Thoroughly. . Yes, sir.
Q. Did Mr. Glassett understand his property and his financial setup?
A. I·feel sure he did, sir.
Q. Did he understand his family or know his family if he
had any?
.A. Yes, sir.
Q. Did he know the objects of his bounty, that is those who
would have, should have naturally inherited his property?
A. Yes, sir.
.
.Q. During the almost twenty years that he was at the institution, did any of his relatives ever visit him there?
A. I think very little. It's,-of course, he was on
page 52 } the open ward and spent the time on the front lawn.
We didn't make a record of all visitors who came
there at that time. Especially those out on the open ward
came and went as they pleased. I don't recall having seen any
relatives there, personally.
·
Q. Do you have a visitors record card you kept there!
A. Yes, sir. There is one in his folder, I believe.
Q. I wish you would look at tlmt visitors record and just
read off the number of visitors, the dates and their names?
A. This is the visitors record in the case of Freclcl Glas8ett.
The first visit, July 19, 1949, Mary Ann St. Clair, Western
State Hospital employee.
Q. What is the connectio~?
A. ·who is designated as a friend. August 27, 1949, Mary
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Ann St. Clair, Western State Hospital employee, designated
as a friend. August 27, 1949, Mrs. Robert St. Clair, Radford,
Virginia, is a friend. January 25, 1950, Hunter J. Phleger,
Christiansburg, Virginia, Committee.
Q. Any other records there!
A. That is all.
The Court: While he has that file, Mr. Hite 1 give me the
date he was admitted and the date of his death from the
hospital record.
Mr. Hite: The date he was committed 1
The Court: Yes, sir.
· Mr. Bumgardener: Novemher 7, 1931 was the:
page 53 ~ date of committment.
The Court: Is that what the record shows 1
Mr. Hite: November 7th, 1931. I am reading from it.
The Court: Novemb~r 7, 193.H
Mr. Hite: Yes, sir.
The Court : And the date of death f
Mr. Bumgardner: January 27, 1950.
Mr. Hite: I am reading from the record. January 27th,
1950, 10 :20 P. M.
The Court: Thank you, ·sir.
By Mr. Hite:
Q. So far as you know, no relatives ever visited him there
lJetween the time he was committed until the time he parted
this life? ·
.
A. Not to my knowledge, sir.
Q. Do you have any records or know of any relative writing
him a letter f
A. No, sir. I do not.
Q. Being in the record room, yon would naturally know
something about it, wonldn 't yon Y
A. Yes, sir.
Q. The mail is routed throug·h the record room, is it not f
A. Yes, it was altogether at that time.
Q. And they didn't even write him or come see him for
eighteen long yea rs Y
A. Not to my knowiedge, sir.
page 54 ~ Q. And now t11ey want his money.
:M:r. Poff: I object to that.
The Court: That is improper. Gentlemen of the jury, you
will wholly disregard that statement.
·
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By Mr. Hite:
Q. Now, Mr. Hemp, I believe that Mr. Glassett had a sister
who was an inmate of the same institution, did he noU
A. Yes, he did.
:Q. Did you know Miss 1\Iary Y
A. Yes, sir. I did.
Q. And she was. there for a good many years Y
A. Yes, sir.
Q. Did she die before Mr. Glassett f
A. Yes, sir.
Q. She died before f
A. Yes, sir.
Q. And do you remember when she died 1 All right. We can
get the records for you.
A. I haven't ref erred to the record. I don't believe I can
recall the date.
Q. It is material to show when it was. You might find it
quickly if you. can. I wouldn't know where to look.
A. She died December 13, 1948 according to her record.
Q. And tha.t was after he had made the paper writing dated
February 3rd, 1942 by sevei·al years?
page 55 .} A. Yes, sir.
Q. And how did he treat his sister! ·what was
the relations between the two?
A. The relations was very good. He visited his sister frequently, almost every day, for she had the privilege of the
grounds as well as he had and they would spend a great deal of
time on the front lawn. And I remember they used to sit in
the swing a great deal, a large swing, and swing· for hours
and talk.
Q. Upon her death, what did Mr. Glassett do?
A. "\Vell, he arranged for, diseusi;;od t11e matter of her
funeral arrangements and told w·hat had alw·ays been her
desire, that she be buried in the o]d cemetery at Portsmouth.
Q. Did he know what he was doing at that time¥
A. Yes, sir.
Q. During- all of this time tl1at J\fr. Glassett was at the
Hospital and during the time you knew him, did he understand
the wo.rld about him and the facts tlrnt existed about him?
Mr. Dalton: Your Honor, that is objected to for the reason
he can't take in and encompass a period of eighteen years
because he only .saw him at intervals.
The Court: I will let this gentleman give his views and hiR
reasons therefor. It has been established the time that he
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knew him while he was in the hospital before and after the
alleged will was written.
Mr. Dalton: But he can onlv discuss it at the
page 56 ~ times, the various times he saw him because he
only saw him at intervals and he can't encompass
the whole eighteen years.
'
The Court: Well, you may cross examine.
Mr. Dalton: All right.
Bv Mr. Hite:
·Q. All right, Mr. Hemp.
The Court: Let him give his views as to his mental condition.
The ·witness: I saw :Mr. Glassett almost every' day. I didu 't
ahvays talk to him every day. I saw ]1im on the ward and on
the grounds. And he appeared to be well in touch with everything and active and talked very rationally.

BY l\fr. Hite:
.,Q. What seemed to he his bigg·est trouble?
A. He would become despondent at times and be seemed
to worry because he liad no home. And he f clt like he was a
burden on the hospital.
Q. The type of his af.flicalion. on the record Rhows it iR
manic-depressive. Tl,osc are teclrnica] words and I as a fayma.n
.and the jury wou]dn 't understand those exactly. Can you tell
ns what is meant by manic-depressive 1
1

l\fr. Poff: We ohfoC't.
The Court: UnlesR he can qualify ·as an expert in that respect, I will sustain it.
l\Ir. Hite: All right, sir.

BY Mr. Hite:
·Q. Did l\fr. Glassett treat the . other inmates there with
reason and respect?
A. Yes, sir. He was a gentleman at all times,
very nice.
Q. And his attitude towards the hospital, I believe you said,
was very kindly?
A. Yes, sir.
Q. Do vou think that he understood what he was doing when
lie made that paper writing?
·
page 57

~
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Mr. Poff: If your Honor pleas~
The Court: I will let him express bis opinion as to whether
or not he understood the nature and consequence of his act,
giving· his reasons therefor.
Mr.. Poff: If your Honor please, would you require him to
say he saw him on that day?
The Court: He can state his reasons and you may cross
examine.
lVIr. Dalton: Your Honor, just a second. The day he saw
him was when he came in with the paper to Dr. Freed and Dr.
DeJarnette on February the 7th. It is impossible for this
witness to testify about what his condition was on February
the 3rd.
The Court: If he doesn't know, he can't say, of course.
Mr. Dalton: That is what the objection is.
The Court: He may only tell what he knows and he may express his views for whatever it may be worth and the jury may
have it for whatever it may be worth and you
page 58 } gentlemen may cross examine. I think that is in
accordance with the holding of the Supreme Court
in Tate v. Chumbley and the other authorities which I have
before me. All right.
The "Witness: The question nowf
The Court: What· was the condition of his mind on the date
he was supposed to have written this paper here? ,vhat is
the elate, February 3rd, 1942?
Mr. Hite: Yes, sir.
The Court: If you know. If you don't know, you can't tell.
The Witness: I would say it was the same as it bad been
previous to that. He was going about his usual policies
around the office.
The Court: Did you see him on that particular date?
The ·witness: I couldn't say I saw him that daY. I saw
J1im practically every day. ·
·
The Court: All right. Proceed, Mr. Hite.
Mr. Dalton: vVe renew our objection.
The Court:
ell, you may cross examine.
l\fr. Dalton: We except and saYe the point.
The Court: If he didn't know anything about, of course it
is of no value.
·

,v

Bv ::M:r. Hite:
"'Q. You stated you saw him practically every day?
A. Yes, sir.
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~

Q. And during that period will you tell the Court
and jury here what his mental condition was according to your opinion?
A. It was very good, sir..
Q. During that period, did he understand his property!
A. Yes. I feel sure he did, sir.
Q. Did he understand his relatives¥
A. Yes, sir.
Q. Did he understand the objects of his bounty¥
A. Yes, sir..

Mr. Hite: .Yes, sir. That is all. Wait just a minute.
The Court: Gentlemen, what do you all say about the adjourning hourY What do you prefer, twelve or twelve-thirty'!
Mr. Dalton: Let's go until twelve-thirty.
The Court: All right. Let's finish this witness. I thought
you had finished.
Mr. Hite : I think I have. w· e have finished with thh:; witness ..
CROSS EXAl\HNATION.
By Mr. Poff:
Q. Now, Mr. Hemp, during the time al)out which you were
testifying, you were an employee of estern State Hospital?
A. Yes, sir.
Q. And you are now f
page 60 ~ A. Yes, sir.
Q. And during all of this time you were in cliarge
of the record room Y
A. Yes, sir.
Q. Now about this will o:s yon caIJ it, I will ask you to read
to the jury what is on the outside of the envelope written in
pen?
A. "Mr. Guy F. Eillett, Christiansburg, Virginia.''
Q. And I will ask you whetller or not there is a three-cent
stamp on that envelope?
A. There is. It liasn 't been cancelled.
Q. It hasn't been cancelled. Does anything else appear on
the outside of that envelope f
Q. By whom was that madef
A. Bv Dr. DeJarnette.
Q. When?
A. In 1942 at the time that memorandum was placed in ]1i~
record.

,v
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Q. Yes, sir. And on what day was it now that Mr. Glassett
lianded this envelope to you and Dr. DeJ arnette, what day T
A. In 1942 on this, whatever date is on th.at clinical progress
sheet there.
Q. Yes, sir. And the fact that that date appears there is
the only reasons in the worlcl you can fix the day as
page 61 ~ such, E ebruary 7th, 1942, isu 't that correct f
A.
en, I would have no particular reason to
remember that day ..
Q. Except that it appeared on the record¥
A. I don't remember what happens every day.
Q. Now, tell the Court and jury whether or not at the time
you removed this envelope or paper from the file, after :Mr.
Glassett ~s death, the envelope was opened or shut Y
A. The envelope was open.
Q. "\\' as it open?
A. Yes.
Q. Was it cut open, torn open f
A. I don't know. I wouldn't say how, the manner it was
opened. It was opened at the time it was taken from his file
Q. w·as the will outside of the envelope, the so-called will,
the letter of February 3rd?
A. I think it was in there.
Q. It was inside the envelope 1
A. I think so.
Q. But you think that the envelope was open 1
A. I couldn't say.
Q. You just don't know?
A. No,~~
.
Q. If it were not opened, then necessarily the word ''will"
which is written in pencil on the letter of Februar"'
page 62 ~ 3rd was written after Mr. Glassett 's death?
A. I think the envelope was open but I wouldn;
say. I think the will was inside the envelope. The envelope
was open but I woulµn't say it was outside the envelope, sir.
Q. Well then, you think that the envelope was opened? And
did you know than
A. Yes, sir. As I said first, the envelope was open.
Q. Well now, is that an envelope?
A. WhaU
Q. With a stamp on it f
A. When these files.
Q. ·wm you answer my question? I say, is that an enYe1ope? ·
A. vV ell, yes, sir. It is part of one.
1

,v
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Q. Well then, tbe front has been cut off of an envelope, is
that correct?
A. Yes, sir.
Q. Do you lmow· why that was done?
A. I think in fixing these folders up recently when we reclassified these files that the girls who did it clipped some of
the unnecessary paper off to save space in the file.
Q. So at the time it was taken from the file, it was an envelope?
A. Yes, sir.
Q. And the letter ,vas folded and inside the enpage 63 ~ velope Y
A. Yes, sir, but the l~tter was open. I mean, the
envelope was open.
Q. All right, sir. Now, I hand you here Exhibit No. I, the
hospital record, and ask you, sir, if there is any other piece of
paper in the record similar to the office memorandum .signed
in typewriting by Dr. Freed, dated February 7th, '42, from
which vou testified? Is there anv such other form of letter or
piece of paper in that record y A. I would have to examine it, sir. I don't know.

The Court: In order to save time, do you know whether
or not there is Y
Mr. Poff: There is not. I am asking him particularly if
there is any other stationery similar to t]iat on which that note
was written on February 7th, 19421
The "\Vitness: There is no stationery. That is the regular
office memorandum we were using at that time.
Q. But there is no other piece of stationery similar to that
in all of the record, is there Y
A. No, sir. I can explain that, sir.
Q. All right, sir.
A. At the time Dr. Freed ga-ve me that note which I wrote,
the record ,vas in the hands of the superintendent and I wrote
that up and it wasn't copied over onto the other record, and
that is the reason it wasn't placed on the paper we were using
there as a progress $heet at that time because it
page 64 ~ was in the hands of Dr. De,Jarnette in his office
and I had left that office and gone into l\fr. Freed 's
office and ·wrote it up on the pie.ce of paper he used.
Q. You don't ordinarily do that?
A. No, sir, if I have the record to make notes on.
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Q. Now~ let rue .ask you, also, if that memorandum is not
the last sheet in the back of the shuckf
.
A. "\Veil, that has all been re-classified since -that time. I
don't know where that sheet was placed at the time it was
made. It was placed ,vhere the active progress sheet was at
that time.
·
Q. It does not appear in chronological order now, does it1
A. This record has been prepared by some clerks in the
office and it isn't now where it was at that time.
Q. No, sir. Now, with particular reference to that note of
February the 7th, '42, I ask you if this does not appear there
in substance 1 This was four days, I believe:, after the date
of the letter of February 3rd.
'' This morning he came up to Dr. DeJarnette 's office and
nppeared very depressed and had a very sad expression. He
told Dr. DeJarnette then that he felt he had failed to cooperate with the authorities here at the hospital and he had not
done as much as he :should have about the premises and. felt
like lie was a shirker. He felt, too, like he should
page 65 ~ have tried to go out and make a living· on the outside, and as he had failed to do this and has been
living on the state, he Imel made his will, leaving everything
lie has to the Western State Hospital except enough to bury
him and his sister.''
And further, if it doesn't contain this: "Dr~ De.Jarnette
then asked him if he felt like killing himself and he said, 'Yes,
I have.' Wben asked how he would do it, be said he had the
privilege of going to town and while over there he had gotten
shells and a shotgun which he had in his room and he felt like
shooting himself. In· view of this, Dr. DeJ arnette had him .
transferred immediately to Ward 21 and had the gun removed
from his room at once. "
Does that memorandum also sav that?
.lt. Yes, sir.
·
Q. "\Vhat is Ward 21, or what was it at that timet
A. \Vell, it was a closed ward. The patients on that ward
didn't have free access of going; out like they do on Ward one
where he bad been, and he wasn't on that ward for· a very Ion~:
time until he was transferred off and again had his privileges.
Q. In view of that record, how does that affect what you
have to say about his mental condition in the early part of the
vear l942f
~ A. ·well, he would be low-spirited and somewhat quiet and
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despondent at times. But he was still in touch with
reality and knew everything.
Q. Then his condition changed periodically from
time to time, is that correcU
A. Not necessarily, sir.
Q. \Vell, I understood you to just now say that it did.
A. He was, even when he would be quiet and had not too
much to say, he was still rational and continued to do some·
work around.
Q. Well now1 in connection with your definition of ratioirnl,
do you consider a man who has purchased shotgun shells antl
a shotgun and threatened to kill himself a rational person i·
Is that your d~finition of a ratioual person?
A. He might still know what he is doing.
Q. Yes, sir.' Now also, you refer, to this record before we
leave it, I ask you if there is anything in that record, whatever, from the year 1939 until sometime in 1945 or six except
for that one memorandum 1
A. You mean concerning his progress f
Q. Yes, sir'.
pag·e 66

~

Mr. Dalton: Concerning anything f
Bv Mr. Poff:
~Q. Concerning I1is progress or llis confinement whatever·r
A. After patients ba_d been there over a long period of years
and were adjusting as he had been doing, there wasn't systematic progress notes made on them liire they were
page 67 ~ when· they first come in.
Q. And there are no such reports in there in connection with that patient except that one memorandum f
A. No, not in the record. No sir.
Q. Does this shuck contain all of the records tllat were
kept on his case during the time he was at the hospital f
A. Yes, sir.
·
Q. Now, can you imagine, did :Mr. Glassett have any renson for having this shotgun and she11s there in l1is room, any
rational reason that you could think off
A. No, sir.
Q. All right. That shotgun was found in his room and removed according to that memorandum, wasn't it?
A. According to the memoranduJ'll. I didn't see that.
Q. And you testified that he was ~·enerally on open ward
l1ut he wasn't on open ward all of the tnnc, was he?
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A. "\Vell, yes, for many years he was. Up until that incident
right there, he was. Yes, sir.
Q. In other words, the :first time that he was put in Ward 21
was in. 1942, is that correct?
A. I think immediately following his admission he was put
on another ward until his examinations were made and his
case worked up.
Q. vV ell, except for those two instances, that was· the only
time he was confined f
page 68 } A. No. vVell~ he was on ·ward 17 but he was
allowed out on the gronncls.
Q. 'Which indicates, of course, that his ·condition changed
from time to time and from better to worse and from wo·rse to
better in some degree? .
A. Well, I take it the reason he wasn't put back on one after
he had been put on 21 was because at that time we were beginning to use ·ward one for employees and when we transferred
a patient off of that ward, we didn't return them back. We ·
put employees in .the room and later on the whole ward was
used by employees and .not patients.
Q. Do you know how long he stayed on Ward 21 there after
'E,ebruary the 7th, 1942, just approximately!
A. ·well, he stayed up there, I would say,-he had the
privileges of the ground off 21, but he stayed on that ward
probably a year.
Q. And that ward was a ward particularly for the confinement of patients who were deemed dangerous to themselves or
to others, isn't that correct?
A. No, sir.
Q. That is not correct f
A. No, sir.
.
Q. Well now, if that wasn't the purpose of Ward 21, what
was itf
A. ·wen, it was a ward that had a dining room on
page 69 ~ the ward where they stayed and ate on that ward,
but still those who wel'e able were allowed to go out
on the grounds. Ward one had no dining room on it. They
ate up in the same dining room the doctors ate in.
Q. The reason he was transferred to
ard 21 was so he
could get something to eat over there, is t_hat right 7
A. No, sir. They took his ground privileges away from him
for a time,-I don't know.
Q. And confined him for a time?
A. Yes.

,v
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Q~ You say you talked with him about the members of his
family and apparently be knew them. Did he tell you anything about his children 7
A. No, sir.
Q. Sir?
A. No, sir.
Q. Did he tell you anything about bis mother and father?
A. No, sir.
Q. Did he mention the names of any of his family¥
A. I didn't say he discussed his people with me.
Q. You didn't?
A. No, sir.
Q. How do you know, then, that he did know his family?
A. I have no reason to think be did not know them.
Q. So, it is a negative, rather than an affirmative
J>age 70 ~ opinion on your part f
A. He was quite clear about everything else.
Q. Yes, sir. Now, you were testifying about his helping you
in g·etting up records and progress notes over which you had
the supervision. Now, when was that that he was helping you
in there?
A. ·well, it is hard to fix that date. I would say it was probably in '38, '37 or eight or nine.
Q. Along there, Hl37 or '38 or '39?
A. Yes.
Q. That would be about three years off and on?
A. Yes, I would think.
Q. Do you happen to know the name of tbe girl that cut the
back off the envelope 1
The Court: That done wbat1
Mr. Poff: That cut the back off the envelope that contained
the letter of February 3rd f
By Mr. Poff:
Q. Do you happen to know who that might have been f
A. I wouldn't hardly know.
:M:r. Poff: If vour Honor will bear with me just a minute,
I am looking for ..one thing.
The Court: Wba t about taking a recess.
Mr. Dalton: _We are just about through, your Honor, with
this witness.
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The Court: Did he ever come there and ask you
for this paper that he left there from 194i on upY
The Witness: Your Honor, .sir, you mean, did he come
there and ask for this paper?
The Court: Discuss it with you or ask for it any more to
see it :or read it f
The Witness: No, sir, not to my knowledge.
The Court: Never mentioned it again Y
The ·witness! No, sir..
The Court: That was the first and last you ever heard of it
from him¥
The Witness: Yes, sk
The Court: Thank you.
By Mr. Poff:
Q. I wonder if you can tell by looking· at the records when
this particular insertion was made which has a paper clip on
there¥
A. This has been copied.
Mr. Hite: It is not a part of the record.
Mr. Poff: Kill that quest~on that I asked there.

Bv Mr. Poff:
·Q. Mr. Hemp, I point to a record in the hospital record on
file and ask you if this is the handwriting of Mr. Glassett 7
The Court: vVhat pagef Identify it.
Mr. Poff: On which appears at the bottom a
page 72 ~ paper clip.
The Court: Well, that will fall off. Can't you
identify it in some way?
Mr. Dalton: Identify it as I-A.
The Court: All right: Identify it in some manner.
Mr. Daiton: That would be I-B. Identifv it as I-B.
Mr. Hite: Just mark the -exhibit a certain number, Handwriting Exhibit 1.
The Court: Two-A or Originial I or I-A.
Mr. Poff: Read the question.
( The previous question was read.)
By Mr. Poff (continning)-At the bottom of the record to
which I will point is the No. I-A.
lfr. Hite: Written by me.
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By :Mr. Poff:
Q. "\V ritten by me.
A.. Is this his handwriting T
Q. Yes.

A. Yes.
Q. Do you find a date on that paper or on the similar paper
which precedes it Y
.A. I see no date on that paper,· sir..
Q. But it was inserted in the record as a part of Mr. Glassett's personal file, is that correcU
.A. Yes, sir.
.
Q. I will ask you, if you will, to commence at the second
paragraph of that page and read it to the jury!
·
page 73

~

1\fr. Hite: If your Honor please, I think if he is
going to read it, he should read all of it.
Mr. Poff: All right, sir. I will be perfectly happy for him
to read the whole letter. Just start at the very beginning and
read the whole letter.
The ·witness: "'Vhen I came here, I was worrying about
my eyes. They got inflamed and hurt after using them very
much and I could not do my teaching work satisfactorily. I
had had breaking out of skin, itching, on feet and Dr. Manley
of Roanoke would tell of bad cases, bed cases, he had treated,
all making me nervous, worse.
''I would in night hope day would not come as I was comfortable at nig·ht. I went to Johns Hopkins and stayed several
months and left everything at home and felt like getting rid
of lifc but couldn't make up my mind to.
''1\Then I got in this hospital-I was sent by Hopkins hereI was at ease, but nervous whenever I thought about leaving it
'' I haven't worked around here like I should. The doctors
have been nice and indulged m~. After I had anemia, Dr.
:B,reed, said-''
Mr. Hite: Is that anemia or amnesia T
Mr. Dalton: Is that anemia or amnesia Y
The Witness: AM:,-it is written over there.
Mr. Dalton: AS.
page 74 r The ·witness: It isn't amnesia.
Mr. Dalton: It is AS, it starts out, isn't it f
The Witness: "Dr. Freed said, 'Go to libary and set on a
chair,' and told Brig·ht on 17 that I was not to work.
"I've done a little work around here however, I could have
done more if it had been arranged for me. I consulted Drs.
Hedges, Emory Hill, Stone and Williams, of Roanoke, about

7
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my eyes and did not get cured. Rest .always brought them
around. But I had to work.
"I probably should have gone awav but I felt I couldn't go
out into the world and face work as only thing I knew that I
could get a sufficient remuneration for required use of eyes.
I was threatened with rupture and spent a lot of money uselessly on doctors. Dr. Dudley Smith asked me what I did at
WSH and I replied nothing. I had pernicious anemia for
five years. I did a few things in the meantime. He refused to
see me the last time I was at University Hospital.
"I believe I am being investigated and it looks as if I
haven't treated the hospital right and I am afraid of the
vengeance of people here. I am turning over all my property
to the hospital and hope God has mercy on my soul. I now see
that I should have g·one to look for work to fit me, but it never
forced itself on my consciousness 'till lately.''
The Court: What is the date of that memorandum¥
The Witness: No date, sir.
page 75 ~ The Court: Do you have any idea when it was
placed in there f Can you give us the approximate
date¥ Is there any way from your file that you can show tlrnt
please, sir t
The ,vitness: I am unable to give you any idea about the
<late. It 's,-the way it is placed in the file would have nothing·
to do with the date of it.
The Court : All right. Proceed.
Bv Mr. Poff:
"'Q. Now, Mr. Hemp, it has been about ten years since 1942.
Let me ask you if you can tell me whether you saw Mr. Glassett on January 1, 1942 f
A. No, sir. I couldn't say I saw him on any,-on that
particular date. No, sir.
·
Q. Could you say you saw himA. It may have been Sunday. I may not have even been
there myself.
Q. Could you say you saw him on .January 15th, 1942 Y
A. No, sir.
Q. Could ?OU say }rou saw him on Febru~ry 3rd, 1942?
A. I just stated I couldn't say I saw lum on that date.

•

*

page 77}
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O. C. HEMP,
resumed the stand and testified further as f ollo,vs:

HE-DIRECT EXAMINATION.
Bv Mr. Hite:
"Q. Mr. Hemp, Mr. Poff asked you several questions about
\Yard 21. He seemed to have the impression that that is a
ward where those who are unruly or are dangerous are kept.
I wish you would explain what ,vard 21 is and tell him why
Mr. Glassett was placed on \Varel 21 f
A. \Vell, vVard 21, it was in a nice building, one of our better wards. And patients there wore not violent, and the
patients who did not have a tendency to escape. It was a very
good ward.
Q. I believe you further stated Mr. Glassett at all times had
the privileges of the grounds except for a short period when
he was more or less detained or denied that privilege?
A. Well, there was a short period, yes. Following this time
that note was made, he was kept in on the ward; wasn't per..
mitted to go to town.
page 78 ~ Q. For how longt
A.
ell, it was a comparatively short time but I
wouldn't say.
Q. A comparatively short time 1
A. Yes, sir. It wasn )t very long before he was out again,
Lut I wouldn't know. Some months, I would say, may have
been, or some weeks.
Q. That was punishment for his having bought a gun f

,v

~k. Dalton: If your Honor please, that is a leading question. He is putting words in his mouth.
The Court: Let's refrain from the leading·.
The ·witness: It was to observe him for a short period
and see how he was, but not as a punishment or,-it was just to
Ree how he would be in the next while..
Bv M:r. Hite:
··Q. Well, how did he react?
A. Very well, I would say, because he was soon allowed to
go out on the grounds again.
Q. He-was soon allowed back his old privileges?
A. Yes, sir.
Q. Now, Mr. Poff asked you to read a copy of a letter. We
assume it was written bv 1\fr. Glassett because vou sav it is
~

~

~
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in his handwriting and you did not know the date of it. But
in that letter he referred to the visit to Dr. Smith, University
of Virginia Hospital, and referred to his willing his property
to the Wes tern State Hospital. Now, could you
page 79} determine wl1en that letter was written?
A. Yes. It would be in here, his visits. Let me
see.; 1 think you mig·ht find it. I don't know whether I have
seen it or not, his visits here to the Unive1·sity Hospital.
Mr. Hite: I ask the question mainly to fix the date when he
wrote it, when he wrote that letter.
The Court: Could you go ahead with something else and
-come back to it after a while!
The ·witness: I haven't had a chance to look through this
file, sir.
Mr. Hite: I think we can establish the date by somebody
else.
The Court.: Let him look after a while and come back.
By :M:r. Hite:
I
Q. Mr. Bumgard1;rnr can be looking. But he refers to the
visits at Charlottesville and that is during the time, isn't it,
to which he referred in that writing?
A. Yes, Dr. Smith was at the University Hospital at that
time. He has sinceQ. He has since departed this life, I understand t
A. Yes.

Mr. Hite: I believe that is all.
Mr. Poff: That is all.
The Court: Stand aside.

Call the next witness.

(Witness excused.)

page 80 }

FIELDS :MOSS,
..
having been first duly sworn, was examined and
testified as follows:
.

DIRECT EXAMINATION.
Bv :Mr. Burgardner:
·o. Mr. Moss, you have been sworn t
A. Yes, sir.
Q. Will you please sfate your name, age and residence?
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A. My name is Fields Moss, 45 years old, and I live in
Staunton, Virginia.
Q. Mr. Moss, what is your present connection with the
"\Vestern State Hospital 1
A. I am x-ray technician there.
Q. How long have you been in that capacity at this hospital f
A. Well, as x-ray technician, I have been since the first of
1947, approvimately five years.
Q. Were you employed at the hospital prior to that?
A. Yes, I worked in the record room and as a stenographer
from the beginning, 1940 until '47.
Q. You have been an employee at the vVestern State Hospital continuously fromA. 'Forty.
Q. Nineteen forty to the present time f
·
.
A. Yes, sir.
page 81 ~ Q. Did you reside at the hospital grounds wiien
you first went to work there 1
A. Yes, sir. I resided on the hospital g-rounds until just
several months ago.
·
Q. And where did you reside in the hospital when you went
to work there in 1940 ·1
A. I had a room in the front building or the Administration Building, a room on the second fioor.
Q.
as that anywhere near Ward one at that time 1
A. Yes, sir. It was. As I remember, it was directly above
Ward 1. Ward 1 was the bottom floor and I lived on the
second floor.
Q. And this is the building, the main front building with
the wide columns at the hospital that you see from the street f
A. Yes, sir.
Q. Did you know a man named Frederick S. Glassett who
was a patient at the ·western State Hospital?
A. Yes, I did.
·
Q. How long did yon know him f
A. Well, I . first knew Mr. Glassett about, 011, sometime
<luring '1940 shortly after I went to work there, and up, of
course, until the time he died.
0

"r

The Court: Yon had known him how long~ from 1940 until
when?
page 82 ~ The Witness: Until the time he died, sir.
The Court: Until his death?
The Witness : Yes, sir.

,v
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By Mr. Burgardner:
Q. How did you happen to see bim 1 ·were you treating him
or auythingf
.l\. No, sir. His room was in the same· building on the
isecond floor and both of us used the same bathroom. He
would come downstairs to the bath and the patients on \Var<l
one used the same bathroom. And I would often see Mr. Glassett in the bathrooms in the mornings and, of course, then
during the day out on the grounds.
Q. At that time, Mr. Glassett was a patient and you were
nn employee, is that correct?
A. Yes, sir. ~bat is right
The Court: As an .x-ray technicim1 ·1 Somebody interrupted me. I didn't hear. You said you were employed as an
x-ray technician¥
The Witness: Yes, sir.
The Court : Thank you.
Mr. Bumgardner: Judge, that is bis present employment.
The Court: What were you at that time?
Mr. Bumgardner: At that time, he was a stenographer.
The Witness: I was a record clerk then.
The Court:· You are an x-ray technician no,v?
page 83 ~
The Witness: Yes, sir.
By Mr. Bumgardner:
Q. Will you state generally the frequency with which you
would see Mr. Glassett and the circumstances under which you
saw him durin.~ that period in the early 1940's when you were
residing in that building¥
A. Well, I would see Mr. Glassett practically every day.
I ,vould either sec him in the mornings.in the bathroom or out.
on the grounds and I would frequently sec him in the library.
I think he helped with the work in there some.
Q. 1'Tould you see him possibly almost daily?
A. Yes, sir, sometimes several times a day.
Q. Would you have social conversations with him_?
A. Yes, sir. I would often hnve conversation with Mr.
Glassett. I enjoyed talking to him.
Q. Were vou awaro he was a patient at that time when ~"Oll
first knew him?
A. No, sir, not at :first. I wasn't there too ]ong~becau~e
]1e worked in the record room-.after I knew. But at :fir~t, I
thought he was a regular employee.
·
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Q. ·what was his physical appearance at that time in the
early 'Forty's f
A. As I remembcrQ. What kind of a looking man was he ?
A. He was, I will say in his 60 's as good as I can judge. He
was tall and rather thin.
Q. Would you ever have occasions to talk ,vith
page 84 ~
·
Mr. Glassett at any time f .
A. Yes, I often talked to him in the mornings and would
~top by the library and have a few words with him.
Q. W11at were the nature of his conversations? ·were they
normal conversations tlrnt you would have with a person f
A. Yes, sir. 1\fr. Glassett was an intelligent man and he
was normal as far as I could tell. He would talk about the
events, things happening around the hospital and the time
that he was a school teacher.
Q. In these conversations, ,Yas he rational? I mean, would
it be?
A. Yes, sir, perfectly rational.
Q. You had no oeassion to make conversation? You weren't
seeing him on any official capacity, were you 1
A. No, sir. No, indeed.
Q. And· would Mr. Glassett at times perhaps be somewhat
moodier or more silent?
·
Mr. Poff: If your Honor please, he is leading him.
The Court: I think this man ought to be permitted to state
Mr. Glassett's condition without all of these onestions. ,Jnst
µ:o ahead and state what you know about it just in your own
words.
·
The Witness: "\Yell, when I would see !fr. GlassettThe Court: His ag·e, his healt11, physical condipage 85 ~ tion, or anything you may know about him to thro.w
any light on the inquiry here before us.
The "\Yitness: .l\ s I said, ]1e app•~arecl perfectly normal to
me as far as I could tell. I would talk to him and he would
engage in ~ perfectly normal conversation. And I would see
him a few times a day; see him on the grounds or in the library
and I would speak to him and l1e would always speak to me,
and that is as far as my dealings with him went.

B:v· Mr. Burgardner:
Q. This would hav·e covered tlle period of February of 1942,
wouldn't iU
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Field.B lVloss.
Mr. Poff: H~ is still leading..
The Court: That is leading.. Let's refrain from that,
please. Just ask him what time was covered.
Mr. Bumg'.tlrdner : All right.

By Mr. Bumgardner:
Q.. How long did Mr. Glassett conti~me to reside there by
your ward, approximately?
A. 1Vell, for at least several years. I know it was a year or
two, probably two years. I cau 't remember the dates.
Q. During that period when you observed and were thrown
with Mr. Glassett, in your opinion was :Mr. Glassett capable
of recalling his property?
A. Yes, sir. I would think so.
Q. And his relatives and the natural objects of his bounty,
A. Yes, sir.
page 86 r Q. And understand the lmsim~ss and ac1iYities
that he was engaged in?
A. Yes, sir.
Mr. Bumgardner: That is all
CROSS EXAMINATION.
Bv Mr. Poff:
·Q. :Mr. Moss, I believe that his ward was changed sometime
after you got there, was it not?
A. Yes, sir. It was changed and I can't remember just when
it was. It was probably,-! just couldn't say. I don't remember the exact date, sir.
Q. It wasn't very long?
A. No, it wasn't very long. No, sir.
Q. So, you were with him there in the same building, or
same ward a short time after vou came there and then he was
transferred?
·
A. Yes, sir, and some good little time, some length of time.
Q. And when you saw him there in the bathroom, or when
you met him on the grounds, tl1e extent of your conversation with him was probably to pass the time of day ancl shake
hands imd speak and then pass alongV
A. Yes, sir, and tell a few st9ries and things like that;
always very pleasant.
.
Q. Did he ever discuss with you the members of
pag·e 87 ~ .his family?
·
A. No, sir.
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Q. Did he ever tell you anything about what property he
owned¥
A. No, sir.
Q. Now, as a matter of fact,. on several occasions he was
very depressed and confined to the ward, wasn't he?
.
A. I have heard of that also. I can't remember the times.
hecause I wasn't, probably wasn't around or didn't see him.
Q. But I mean, it did happen that he was confined for his,
. own protection and for the protection of the other inmates at
times!
A.. One time, at least, that I recall.
Q. Do you recall why it was on this particular time that he
was confined Y.
A. No, I don't, sir.
.
Q. But I believe the records will show he was confined more
than once or twice Y
A. Yes, sir. I just can't state.
Q. Did he ever talk with you any about his sister who was:
also a patient there?
·
A. No, sir. He did not:.
Q. Did you know l1e had a sister there f
A. I had known it and I had forgotten it and I
page 88 ~ just recalled it within the last day or two.
Q. Did, in any of his conversations with you, Mr.
Glassett ever mention self-destruction!
A. No, sir.
Q. Did he of your own knowledge while be was there attempt his own life?
·
A.. Well, I l1ave heard it discussed that he made threats, or
something-, at one time.

The Court: What type of threats¥
The 1Vitness: I don't know, i;ir. "\Ye just, around the l1m;pital, we hear a patient make threats and something like that.
I don't inquire into it, sir.

By

M1".

Poff:

· Q. But a man of llis mental state, it is more or less expected
of him to make tl10se threats and remarl{s occasionally, isn tt

itf
A.
Q.
· from
A.

··weU, I don't know, sh~.
His condition, then, did vary and change and fluctuate
time to time,. I take it?
Well, not during the several year period that I knew
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him and saw him. It always remained about the same then in
that time.
Q. You say it remained about the same during· the several
year period you knew him
A. Yes, sir.
Q. And during' that period you knew him, was he confined?
A. l\ o, sir. He was on the open ward then.
page 89 ~ Q. I see. And then, the period that you knew
him, or prior to that time, he was confined to the
ward the first time t
A. Yes, sir. Of course, after that, I would see him on the
grounds probably, but not nearly ·as close contact as I had
before.
Q. But the contact you had, mainly, was prior to the time he
was confined and had the shotgun and the shotgun shells 1
0
/

Mr. Poff: I see. That is all.
The Court: Any further questions from this gentleman?
Mr. Bumgardner: Thank you, sir.
(v\Titness excused.)
The Court: Call the next witness, please.
Mr. Hite: Dr. Pettis.

DR. JAMES PETTIS
having. been first duly sworn, was examined and testified as
follows:

DIRECT EXAMINATION.
By Mr. Hite:
Q. You are Dr. James Pettis, aren't you, sir Y
A. Yes, sir.
Q. And where do you live, Dr. Pettis Y
A! Staunton, Virginia.
Q. What is your present position f
·
A. Superintendent, Western State Hospital.
page 90 ~ Q. How long have you been such, Doctor!
A. Since September the 17th, 1946.
Q. Prior 1o that time, what were you doing?
A. I was a medical officer in the 1:nited States Navy, ·world
,var II.
Q. How long were you in the Navy, Doctor?

S6
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A. About five years and three months.
Q. ·what were your duties, mainlyf
A. Well, I was in the Medical Department, specialty of
ncuropsychiatry, having charge of the neuropsychiatric section of the naval hospitals and staff.
Q. You are a psychiatrist f
A. Yes.
Q. And had you had training prior to your extensive fiveyear training in the Navy in psychiatry?
A. ·well, after my graduation from the :Medical College of
Virginia and my interncship, I took my basic training in psidliatry at St. Elizabeth's Hospital in Washington, D. C.,
which is a government hospital. ],rorn there, I went for a
8hort while with the Veterans. And then for six years was
Director, Mental Hygiene Clinic in the State of New Jersey.
Q. That is dealing with mental conditions like this?
A. That is right, adults and children. And then I was for
two, three or four years as Clinical Director of"\\!es tern State
Hospital before I was called i~to the Navy in 1941.
page 91 ~
Q. You have had altogether about how many
years' experience?
A. Twenty-two years.
Q. About twenty-two years in psychiatry~
A. Specialty.
Q. And you are recognized as a specialist in psychiatr:d
A. Yes. I hold a Fellowship in the American Psychiatric
.Association which gives me the recog·nition as a specialist.
Q. Aud you were at the hospital first what two years,
Doctor1 I mean, at the "\Vestern State HospitaU
A. I went there l\Iarch 1st, 1939 and was called into the
Navy, September 29, 1941, two-and-a-half years.
Q. Now, during that time did yon know the gentleman that
we are discussing Jiere., Doctor, F. S. Glassett, Professor
Glassett?
A. The two-and-a-half years?
Q. Yes.
A. Not too well. I saw· him about the grounds from time to
time. And then I would make rounds in the wards. He was
on the ward either as an open ward or closed ward. "'When I
was passing through, I would see him. My attention was attracted to him at the time not because he made any complaiµts
nor any behavior on his part that would attract my attention,
other than he was a rather angular, tall individual that walked
·hurriedly. You would see him on the grounds. That is ·the
only thing that attracted my attention io him.
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page 92} Q. "\Y11at was the type of mental disturbance that
·
he had, Doctor t
A. vVeU, on his,-according to the record on his admission
made there bv Dr. DeJa:mette who made most of the examinations at that time, he was diagnosed as a manic-depressive.
Q.. Will you tell us laymen and jury here what you mean by
manic-depressive type Y
A. 1Vell, manic-depressive is emotional disturbanee that
might exhibit behavior which would be pathological. It may
not. It may be from one extreme to the other. That is, he
may be depress.ed or he may be maniacal.
Q. ·what is that last?
A. Maniacal. That is disturbed in his behavior. But for
the most part, they are constantly in touch with reality and
know ,-vhat is going on around them.
Q. "\Yell now, did Mr. Glassett know what was going onj
A. From my contact with him which was following the
death of his sister, I would most.assuredly say that he knew
what ·was going on about him.
The Court: vVhat year was that, Doctor!
The Witness. Sir?
The Court: The death of his -sister, what year was thaU

A. Nineteen-forty-eight, I believe.
page 93

~

The Court: I understood you to sAy following
1948?
,
The Witness: No, I said at the time of his sister's death
I would certainly say that he lmew what was going- on, and_
that his sister died about 1948; although he was considered to
he sufficiently depres~ed to retain on a closed ward.
Bv l\fr. HHe:
·0. At that time?
A. At that time.
0. And even thornd1 lw W'f\S retained on tl1is ward. what vou
call a closed ward. ~:rou think he knew what was going on~ l1e
hacl tonch with realitv, and so on?
A. Yes, because I l1acl some difficulty. I dicln 't know that
his sistci·, wlien she died, I had extreme difficulty trying to
locate t]1e relatives of this person. And there was no cue in
the rerord that she had a brother there. But I was informed,
I think by m~:r secretary, Mr. Hemp, that Mr. Frederick
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Glassett-after endeavoring through all channels I possibly
could to locate relatives. Otherwise, we would have to send
the body to the Anatomical Board which is according to lawI was iuforme<l by Mr. Hemp, I believe, that she had a brother
in our institution, Mr. Frederick Glassett. So I sent for Mr.
Glassett and more or less just informed him that his sister
was dead. And he was touched by the news and then he said,.
''Doctor, I would like to have my sister buried in the family
burying ground.'' And he gave me full directions what,Iiow to follow and who his Committee was. In fact, bis
· original Committee, I think, had C;lied and a Mr.
page 94 ~ PhlagerQ. Phlegar.
. A. (continuing)-·had taken over. And I, through numerous telephone, long-distance telephone· ·conversations with
Mr.. Glassett sitting there in my office prompting me what to
<lo,. I secured, or I got the permission of :Mr. Phlegar to have
a local undertaker take the body, prepare it for burial and
ship it to the cemetery at Portsmouth, Virginia, that Mr ..
Glassett told me was the family burying ground. And I think
we have had some,-in spite of the fact that :Mr. Glassett insisted there was room there for his sister, I think there was
some people, distant relatives in Portsmouth, who insisted
there was no room. They couldn't locate the plot, though
lir. Glassett gave me spedfic directions to the undertaker and
all of that.
.
If that isn't an indication that a man knows what is going
on.
He told me all about his business affairs. He owned property, I believe, at Christiansburg, Blacksburg, and he had.
money in the bank, sufficient funds to take care of his body,
·
his sister's body and his own body.
Q. .And he d~scussed those matters with you as a normal and
intelligent man f
A. Yes, sir.
Q. Well, now, did you see him after that time, Doctor, talk
with himf
page 95 ~ A. I saw him several times during the course of
·
the days we were trying to get the body disposed
of. But I think the last time I saw Mr. Glassett, he was over
in our medical center just before his death. I was passing
through and saw him. And he seemed fairly clear up until
the time he died. I stopped by his bed and spoke to him. He
was depressed but he was in pain.

.I
I
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Q. ·wen, being depressed, would that deprive him of his
ability to understand his physical well-being and his property,
and so forth f
A. No, sir. I don't think so.
Q. vVell, did Dr. Glassett suffer from any other mental dis·
turbance, other than manic-depressive f
A. No, unless you might call it a reactive depression.
Mr. Poff: Call it a what?
The ·witness: A reactive depression. He had,-this is a
condition which is generally brought about by some tragic
thing that happenes in the environment to the individual and
their stability is not sufficient to weather the storm. He had
lost his wife. His sister was a patient in a mental hospital.
He thought he had an incurable skin disease. He did have
a condition that required operation, I think, according to the
record, over at the Tumor Clinic, University of Virginia,
which was considered malignant. And probably some :financial
worries and in my opinion, there was sufficient
page 96 ~ cause to bring about reactive depression in the i1ldividual.
Bv Mr. Hite:
· Q. "Tell, during the times that he was in the depressed
mood, was he then rational and able to understand the facts
of life, the physicalThe Court: Just a minute. '\V]rnt is the objection?
Mr. Dalton: The objection is "during those times." I
don't know just what times he refers to or what dates he refers to. I think lie lms got to be more specific.
Mr. Hite: I just said during the depressed times.
The Court: During those depressed times.
J\fr. Dalton: Dmfog those of what year.
Mr. Hite: The times he saw him.
The Court: Go ahead and answer, Doctor.
The Witness: vVeU, before I went to the Navy, I suppose
he wasn't classified into the serious depressive state sufficient
to be retained on a ward because he had ground privileges.
But when I saw him, he was in a depressed state. And in my
opinion he wm; not so depressed that he did not know what
things were going· on. He knew, in my opinion, what was
going on.
The Court: He did know Y

•
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The Witness: He did know. Yes, sir.
The Court: That was during the two-and-a-half years, or
after that!
The Witness: No, that was after '48, '48 to '50.
page 97 } The Court: All right.
Bv Mr. Hite:
··Q. That was in the later stages of his condition?
A. That is right. l\Iy attention was called to it after the
death of his sister in '48.
Q. That is what directed your attention to him at that time?
A. Yes, sir.
Q. And at that time, you say he had mental capacity sufficient to understand the details of her burial, and so forth?
A. Yes, sir. He did.
Q; The family plot and everything f
A. He was the one who gave me the history of the whole
thing, what to do and the directions.
Q. Let's go back from that time until the time you came out
of the Navy. ·when did you get back out of the Navy?
A. I reported there September 17, 1946.
Q. vY ell now, from that time up to 1948, did you see him
venT often?
A. I can't recall: He probably was on a ward. I can't
recall. As I say, going through a ward where you see seventyfive or _one hundred patients, unless something, you are attracted to them for some physical ailment or some mental
disturbance.
page 98 ~
Q. It has been testified here that most of that
time he waR on an open ward.
A. Open ward.
ell, there again, we don't see the patients
who ·are on open wards. They leave the wards at eight o'clock
brea.~dast time, and they don't come back until late in the
evemng.
Q. Those on an open w·ard have the privilege of going to
townf
·
A. Going to town and the grounds, that is right. Most all
of them are privilegwl to go to town but a good many don't
go to town.
Q. Now, Mr. Poff asked some questions about vVard 21, insinuating or intimating- that only the violent type were kept on
·ward 21. Is that right, the violent typeY
.
A. No, sir. That has never to my knowledge, has been considered a disturbed ward. It is a locked ward. It had patients
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who ,vere depressed and who were,--needed care by way or
attendance, feeding them because of their depression. It was
just a large ward in which we have a conglomeration of
patients, but no disturbed patients. vVe couldn't have disturbed patients on that ward. It was too large a ward to take
care of tl1at type of patient.
Q. Was Mr. Glassett ever a disturbed patienU
A. Not to my knowledge.
Q. So far as the records come to your knowledge?
page 99 ~ A. No, sir.
Q. He was always a depressed patient,-! mean,
a depressed patient at times but never a disturbed or violent
patienU
Mr. Dalton: "\Ye o"hject to the leading.
The Court: I think that is leading-.. I didn't understand.
By Mr. Hite~
Q. Was lie ever violent to your lmowledge?
A. _Not to my knowledge. I think that for the most part
he sat on the ward reading quietly, thinking his own thoughts
maybe.
Q. There is some evidence here that he purchased a gun
in 1942. I assume you were in the Navy at that time?
A. Yes, sir.
Q. Do you know anything about that occasion whatever?
A. None only what I saw in the record. That is all, what
I read in the records.
Q. That, of itself, would that indicate a man was violent
because he bought a gun?
A. No, sir.
Q. If a man talked about taking his life, or getting away
from everything, would that mean he was violent and insane Y
A. No, sir. I don't think so. Plenty of suicides occur, attempted suicides, people not in the legal sense as
page 100 } we know, as. the lawyer knows as insane, as we
doctors know as mentally ill.
·
Q. ·wen, :Mr. Dalton used the word ''lunatic." You are
prohibited from using that now, aren't you T
A. It is like a red flag. We don't like it.
Q. You don't use it?
A. It is a historical term attached to the lunar moon.
Q. But now technically, you are not supposed to use that
word at the hospital, are you?
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AP No, sir. That is out of our vocabularv. "\Ve use:
'' mentally ill,'' ''psychosis.''
..
Q. Well, now let's go back from the time you knew Mrp
Glassett in '41, I mean '38, to around '41, during that period
of time.
A. May I correct you. It was '39 to '41.
Q. I am sorry, '39 to '41.. ·wm you describe for us his
mental con<lition, his outlook, and so forth.
·
A. I can't do that, Mr. Hite. As I say, I didn't know the
patient intimately at all. I just saw him either in one of th~
offices like the record room, the steward's office,. or somewhere
else. I think he was on an open ward which was- . Ward 1 in
the main building of that hospital at that time which had no
attendants. Now, those patients can go and come at any
hour of the day and night and I couldn't tell you what hisQ. You had no occasion to be familiar with that f
page· 101 ~ A. I had no personal knowledge of what his
condition was at that time.
Q. Now, Doc.tor, after Mr.. Glassett's death, did you know,.
-kill that. Did you know before his death that he had
executed a paper writing of March the 3rd, 19421
The Court:. February.
Mr. Dalton: "\Ve object because it is a date that is not in
the record.
i\1:r. Hite: February 3rd, 1942. That is in the record.
Mr. Dalton: I was just correcting the date.
The Court: He corrected his question. ]fobruary 3rd, 1942
is the date of that paper writing, is it not 1 All right, proceed.
By Mr. Hite:
.
Q. Did you know ile bad executed a paper of that datef
A. No, sir.
Q. ,ven, when did that come to your knowledge, Doctor, if
it ever hast
A. It came to my know ledge after his <lea th. It is customary that I go through the case record. And .I am not sure
that Mr. Hemp, my secretary, didn't remind me of it, that
tbere was a will. I won't say for certain, but I found this socalled writing.
Q. Paper writingf
page· 102 ~ A. Paper writing in the case folder and thought
· it bore sufficient importance to submit it to, or
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write to my State Hospital Board that this will was found
and asked for them to direct me as to how to proceed.
Q. "\Vell,The Clerk: Are you looking for the will, paper writing 1
Mr. Hite: Yes, the paper writing. \Ve have attached some
other things to it here.
By Mr. Hite.:
Q. I show you that paper writing. Have you seen that
before f
A. This is the exact paper writing· tha·t I found in his case
records.
Q. Now, Doctor, did you find. it in these,-where did you
find it?
A. Well,'Q. I mean, was it found in this?
A. Amongst these papers but not this particular,-there
was a back on the f rout of this, I think. No, wait a minute, I
did find it in this. But this is the ori 6>i.nal case folder there
which was transferred to this.
Q. All right. You found it right in here Y
A. Yes, sir.
Q. All right, sir. And in what form did you find it 7 How
was it contained within this folder here f
A. It is my impression that it was more or less
page 103 ~ like it is. Whether it was in an envelope to· that,
I don't recall.. But I think it was just like this is.
Q. You think it was just like this 1
A. I think it was.
Q. Do you. recognize his handwriting¥
A. I never did seo him write. But it :s a facsimile to the
letters that he ha.s signed prior to his aclmission to estern
State Hospital to the Superintendent, Dr. DeJarnette, con·
·
cerning his sister who was a patient.
Q. Now, when this was found, it was testified that is in his
handwriting. Do you know whether that word ''will' was on
there that day Y
A. That was what attracted me to the fact I thought it was
a will. Otherwise, I might have just passed it up as an ordinary correspondence.
Q. But you were attracted by the word "will"Y
A. "Will" .and this one over here, too.
Q. You wer~ attracted by the word "will" written in pencil
over here¥
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A. Yes, sir.
Q. And by the word ''will'' writtenA. Yes, sir.
Q. (continuing )-on the back of the envelope. Doctor, do
you know in ''"hose. handwdting the pencil notes there is 1
A. No, sir, I do not.
page 104 ~ Q. There was a doctor there by the name of Dr.
DeJarnette f
A. Yes, sir. He was superintendent.
Q. And I believe he is now rather infirm, rather old?
A. That is right. He is about 85 years old.
Q. Retired. Now, what did you do with that paper writing
when you found it, Doctor?
A. I wrote to the Commissioner of the Department of
Mental Hygietie Hospitals and informed him that I had what
looked to me to be a will giving the Vv estern State Hospital
by- a patient who had died by the name of Mr. Frederick
Glas~ett and asked h :m for instructions as to what, how to ·
proceed. And I think that was turned over to the State, my
letter was turned over to our State Hospital. Board at its following meeting. A 11d by the minutes of the State Hospital
Board, I was directed to secure the services of an attorney and
follow through with his recommendations if the will was to
be probated, the paper writing was to be probated.
Q. You employed l\Ir. Bumgardner!
A. I employed l\Ir. Bumgardner.
Q. And he got in touch with me. Now, were you here at
the Courthouse when this was probated t
A. Y cs, I accompanied ::Miss Bosserman and Mr. Hemp and
Mr. Bumgardner, I think in 1950, sometime· in 1950 for the
purposespage 105 ~ Q. This was probated here in the Clerk's office?
A. Yes, sir.
Q. Now, Doctor, I want to establish a date just to fix about
the time when the writing was read here and I think we had it
somewhere there and Mr. Dalton turned it over. Will you
find that again, the letter to Dr. Smith, I believe? It may not
he rig·ht there.
A. No, it isn't a letter to Dr. Smith, I don't believe. At
least, I looked through this thing and found no letter to Dr.
Smith, but I don't know just wliatQ. I am trying to determine when he went to the Hospital
at Charlottesville for treatment for his skin disease tllere.
A. According to this record, there is a letter here from Dr.
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Lehman, Edwin P. Lehman, who is Director of the Tumor
Clinic, University of Virginia, and I assume that you were
talking about Dr. Smith, Dr. Dudley C. Smith. He is a member of that executive commitfoe. And it is dated February
:2nd, 1942, in which Dr. Lehman states that he had seen Mr.
Glas:sett in the Tumor Clinic for a condition of his nose which
was a skin affair and was referred, I think, to Dr. Shearburn
who operated, took a basal cell epithelioma off his nose. And
apparently he bad gone to Dr. D. C. Smith who was a skin
man there and he later referrec.1 him to Dr. Lehman. I might
add, a good bit of this is assumption on my part because I
know that the records of other state hospitals were not too
well kept in those days but things were done withpage 106 ~ out being in the record.
Q. But that does show he visited the Clinic at
Charlottesville, or he had visited the clinic prior to February
the 2nd, 19421
A. Yes, sir.
Q. And he made his will, or he made the letter writing on
February 3rd, 1942 ¥
A. Yes, sir.
Q. And I introduced that to connect up with another writing which is in the record here in which he mentions his trip
to Charlottesville, his treatment for a skin disease, or tumor
on llis nose, and the writing of what he says in there was his
will, in order to fix the date of that undated writing. ·
A. Here is a letter if I might refer to it again.
Q. All right, sir. Read that; it is part of the record there.
A. It is dated December 18, 1941, to Dr. DeJarnette, Staunton, Virginia.
"Dear Dr. De.Jarnette: Dr. Lehman referred your patient,
Professor F. S. Glassett, to me for excision of the small lesion
on the nose which I did this morning. I was able to close the
wound and have asked the patient to return on Monday,
December 22nd. By that time we will have the pathology
report and can advise him as to any further treatpage 107 } ment. I also referred him to Dr. Hundley, Dr. D.
C. Smith's . A.ssociatc, for treatment of his itching.,,
l\fr. Glassett, I think, had an itching of the skin practically
np to the time of his death.

Q. So that pretty well connects up the date there, that un-
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dated writing, of which he talks about the trip, the will, ancl
so forth 1
A .. Yes, sir. And the letter we have here is February 2nd,.
1942. Do you want me to read that1
Q. Yes, sir..
A. It is addressed to J. S. DeJarnette.

"Dear Dr. DeJarnette: I saw your patient, Mr. F. S.
Glassett, in the Tumor Clinic on Thursday. You will remember that there was pathological evidence that the tumor on the
- nose had not been completely removed by excision, and that
we thought that' x-ray treatment might have to be given.
"In view of the fact that the scar now is entirely soft with
no evidence of any tumor, we have decided to delay this treatment for the time being. It may become neeessary later on.
,,re have asked l\fr. Glassett to return in six weeks for another
checkup.
'' 'fhanking· you for letting us follow this patient and with
kindest r~gards, I am, Sincerely yours, Edwin P. Lehman'"
Q. Doctor, can you tell just,-do you know, other than just
.
what the record shows there, about when I\fr.
page 108 ~ Glassett became ill, mentally ill f
A. Mentally ilU
Q. Yes, if being depressed is a mental illness. ·
A. It will take a little research maybe here. He had been
to Phipps Clinic which is a mental hospital.
Q. Is that part of it? It is in the Phipps Clinic.
A. He went to the Phipps Clinic which is a mental division
of the Johns Hopkins Hospital.
Q. I believe it is right theref
A. Yes. He was admitted May 19th, 1931 to that Clinic.
Q. Go on down a little bit farther there. It tells you just
about when it dated back to.
A. It says, "With the complaint of feeling dejected, and
that he was the victim of a serious skin disease which was
spreading, making him unable to work, and making him a
menace to others. He also felt he had offended God, and was
a sinner because of certain money matters. The patient
always hypochondriacal may be said to have altered appreciably so that his illness took its present form on about February, 1931."
Q. W1mt happened a bout that time?
A. "At that time, bis wife to whom be bad been devoted
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and also largely dependent, died of carcinoma. He was left
with the responsibility of paying for a home larger than was
justified by his salary, and the care of himself. His ~exua1
life which had been active, suddenly stopped. He masturbated
twice thereafter with great feelings of guilt. Then
page 109 ~ started a series of visits to specialists about a
minot dermatophyt.osis' ~-,vhic·h is a skin condition of itching. It is persistent.---··" with sahres nnd ointmeut.
scrubbings and scrapings. He dipped his toes in lysol and
boiled his socks and underwear almost daily. He complained
of eyes, ears, nose, stomach, gall bladder, feet, all contributiYe
to his inability to work."
There is a great deal more. ,Vould you like me to continue 7

Q. No. The record shows there, and I think 'the other testimony here, too, that his trouble really started upon the death
of his wife there. That is what the record shows, isn't it f
A. Yes, sir. That is what this was in Phipps Clinic.
Q. During the period that you have been connected with
the hospital and the period you have known Mr. Glassett, di<.l
anv of his relatives ever visit ]1im f
A. Not to my personal knowledge.
Q. So far as the records show, does it show that any of his
relatives ever wrote him
A. "Te have no record.
Q. There is the record right there. You have it rig·ht before
you there.
A. "\Ve have nothing in our correspondence file that shows
we ever received a letter from any relative conpage 110 ~ cerning Mr. Glassett, nor did he ever writ~ anyone.
Q. And when his sister died, did any of the relatives come so far as vou know?
A. Not to my kno~rledge.
Q. Any of them make any inquiry about her, or anything·?
A. We had exceeding difficulty trying to locate anyone. ,Ve
had nothing in the record to show tllat she had any relatives.
Q. No visits?
·
A. No visits; no correspondence.
Q. To her!
A. To her.
Q. .And none to him over this period of eighteen years¥
A. That is what the records show.
0
/
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Mr. Hite: Thank you very much, Doctor. He may want
to examine you. The witness is with you.
Mr. Dalton: Doctor, how many visitsMr. Hite: "\Vait just a minute. If your Honor please, I
want to phrase a hypothetical question and if I get it wrong,
why I stand to be correcrted.

Bv Mr. Hite:
"Q. Doctor, I want to ask you a hypothetical question now.
You have heard the facts so far and you are familiar with
the facts pertaining to the :b,. S. Glassett case. And assuming
that he had this, he suffered this mental depressive condition;
that he stayed there in the hospital eighteen years
page 111 ~ and some months; that he had those, that skin
disease and maybe an internal disease, stomach
trouble ailed him, hurt him some; assuming all of those facts
which you have just testi:fie~l to and to which you have heard
testified here today; and assuming that he was able to carry
on a normal conversation and did; assuming he did a certain
amount of ,vork in and about the hospital; assuming that he
knew the facts about his sister's death, strike that; assuming
all of those facts and knowing this man as you did know him,
was he mentally capable of making a will on February the
:frd, 1942 disposing of his personal property, both real and
personal?
Mr. Poff: "\Ve object to that question, your Honor, on the
gTound that it omits several pertinent facts that have been
broug·ht out in the evidenee, that it generalizes the condition
over a eighteen-ye~w period, that the witness has, himself,
testified that he· didn't see, did not know the man during the
critical time of inquiry·, namely, in the early part of 1942;
that the witness has testified that he did not have sufficient
personal contact with him prior to that time to formulate an
opinion with reference to his mental condition; that in addition thereto, the question is not properly framed :for a hypothetical question; in addition thereto, that the question as
framed calls for a conclusion of law in asking whether or
not he was mentally capable of executing· a will which is a legal
act and bears a legal definition.
The· Court: I think probably the doctor should
pag·e 112 ~ be given a test, ,,,.hat is a true test, Mr. Hite, and
you can reframe your question. Of course, it is
a hypothetical question embodying all of the facts involved in
the case in which there is no conflict in the evidence. The doc-
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tor has been here in the courtroom all the moming and all
afternoon. He is familiar with the file. He knows something
about the history of this patient. I will let you ref rame the
question and ask him the question and set up the test, rather
than sufficient capacity to make bis will.
Mr.. Hite-: He has been here in the room and knew all of
this.
·
The Court-: Go ahead and reframe your question.
l\Ir. Hite: All right., Doctor.
Mr. Dalton: \Ve except to the ruling of the Court.
The Court: I am sustaining you on your objection at this
point.
l\ir. Dalton: I understood he was just to reframe the question. But we will still infrocluce the objection..
l\Ir. Hite: Do you want me to go into it in detail?
The Court: Well, you ask the question and I will have to
rule on it if they objecl
By J\fr. Hite:
_
Q. Doctor, we will assume that Mr. F. S. Glassett has been
at the ·western State Hospital and was there from sometime
in the fall of '31 to February the 3rd, '42; that
page 113 } he was declared a manic-depressive-I don't know
whether the term is correct, or not; that he was
able to walk around and did go around each day living a somewhat normal life as has been testified; tlrnt he was on a ward
w hicb permitted him the free access to g·o to town and go out
on the lawn; that he did so practically every day; that he
worked at times in the office, in the record office and did other
jobs·about the institution; that he was depressed at times, but
as testified to, knew the realities and was in touch with all of
the realities of life at all times, even during the times he was
mentally depressed; that be knew his finances., his business
affairs; that be knew bis family affairs and relations; that he
was conscious of the objects of bis bounty. Assuming all of
t11ose facts, as of February the 3rd, 1942, was Professor
Glassett able, mentally able on that day to have understood
and known what he was doing if he wrote the paper writing
introduced here of February 3rd, 1942 ¥
Mr. Poff: The same objection.
The Court: I will let him answer that question.
:Mr. Dalton: We would like to have permission, Your
Honor, without taking the time, if we might., to include there
a number of features that he has left out of the hypothetical
question. ·we can do that later and supply the record.
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The Court: In otl1er words, in orcle-r to help the expert to
express an opinion which will be of value, such an
page 114 ~ interrogatory sl10ulcl embody all of the facts pertinent to the issue involved in the question as to
whicl1 tl1ere is no conflict in the evidence, together with theother evidence relied upon by thp propounder of the question
for the determination of such issue in his favor, as to which
the testimony is conflicting.
Mr. Hite: I assume, if your Honor please, all of the otller
facts.
The -Court: · You may answer.
Mr. Dalton: And with the rig·ht to embrace in there the
items he has left out.
The Court:· All right.
Mr. Dalton: Exception.
Tht Witness: May I have the court stenographer read that
hypothetical question to me,, please.
Mr. Hite: Yes, sir.
{The previons question wa~ read.}
The ·witness: In my opinion, the answer is yes.
The Court: Any further questions 1

CROSS EXAMINATION.

By Mr. Dalton:
'Q. How many patients, Dr. Pettis, do you have at the Western State Hospital?
A. Around twenty-five hundred.
Q. .A.round twenty-five hundred. And what per cent of
them are afflicted with the form of insanity called
page 115 ~ manic-depressive psychosis f
A. Well, I would say around about twenty per
cent.
Q. Around twenty per cent of tI1at twenty-five hundred f
-4-. Yes.
.
Q. Doesn't the percentag·e run hig·her than that of the
patients that are in institutions, all forms of insanity, of
manic-depressive psychosis 1
A. No. .At the present time, the largest percentage of om·
patients., and I t11ink of all mental hospitals, are of tlle arteriosclerotic, the ag-ecl. And then the next percentage, the hig11est
percentage, are the dementia praecox.
Q. That was the type his sister had, dementia praecox1
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.A. That is what she was classified by Dr. DeJarnette.
- ~- .All right. Go ahead with your explanation¥
.A. .And the third,-! would say the arteriosclerotic or the
geriatric, aged patient. The dementia praecox is the highest
of the functional, so-called functional, and the manic-de pres,.
sive are next in line.
Mr:Hite: Highest in numbert
The Witness: In numbers., yes.
The Court: Pardon me. If you don't mind, would you talk
up here please, sir.
By Mr. Dalton:
Q. The manic-depressive and tlle dementia praecox are two
of the functional types of insanity, are they not?
page 116 ~ A. That is correct.
Q. And in those cases, the people have what
they call ups and clowns, variations, do they not?
A. You mean in the manic-depressive?
Q. Yes, in the manic-depressive 1
A. Well, they could be either up or tl1ey could be., that is
all up, or. they could be down or they could be up and down.
It varies in individuals as I know them.
Q. And you were not, of course, at the hospital or in touch
with Mr. Glassett for several years there, were you f
A. That is correct.
Q. And of course, you have no knowledge of what bis condition was in February, 19421
A. No.
Q. No personal knowledge 1
A. No.
Q. He came there from the Phipps Clinic, is that correct?
A. Yes.
Q. Where is that located f
· A. That is the neuropsychiatric section of the Johns
Hopkins Hospital in Baltimore., :Maryland.
Q. Do you have a letter in that paper there relating to his
commitment at the Phipps Psychiatric Clinic 7
.
.
A. We)mve an abstract. Yes, sir.
page 117 ~ Q. vVell now, what is the first item thnt you.
have in that abstract?
A. The first item.gives the heading, Johns Hopkins Hos. pital, Henry Phipps Psychiatric Clinic; Ward one; Name,
Fred S. Glassett; Formulation for Clinic. Date is g-iven as
September 22nd, 1931. And tl1ere is a doctor's name, Dr.
H. G. Wolff.
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Q. Read what that has to say. I don't think I have a copy.
A. "Fred S. Glassett, a fifty-three year old school teacher
was admitted to Phipps Clinic May 19, 1931 with the complaint of feeling dejected, and that he was the victim of a serious skin disease which was spreading, making him unable to
work, and making l1im a menace to others. He also folt be
had offended God, and was a sinner because of certain money
matters.''
Q. Then you read-I do have ·a eopy of it-then you read a
portion of it down to about the bottom of the pag·e., didn't you 1
A. No, I think about the middle of the page.
Q. Now, let's take up there 1
A. ·where he masturbates twice, after thaU
Q. Let's go ahead from the point where you read to?
.A. "Then started a series of visits to specialists about a
minor dermatophytcsh:; with salve:; nnd ointment.''
I think the derma.topbytosis is more or les::; called ring worm
or athlete's foot.
page 118

~

"'\Vith salvei;; and ointment, scrub-in.as and
scrapmg. He dipped bis toes in lysol and boiled

his socks."

Q. ,vas that the treatrirnnt of a normal person for that disea·se, dipping you1· toes in lysol, or ,voukl you consider that a
pretty stringent remedy?
A. VV ell, I think that might be clone by a layman.
e will
nse Lysol for a douche aJ1d the rnncons membrane of the vagina
is a rather delicate part of the body.
Q. And you think there mig·bt not be any criticism of bis
mental condition by dipping his toes in Lysol¥
A. I don't think so.
Q. All right. Let's go on to something else, then f
.A. If you have a terrible itching,, you might do anything.

,v

''Boiled his socks and underwear almost daily.
plained of eyes, ears-"

He com-

Q. Was it necessary to boil your underwear for athletes
foot?
A .. Well, he may have had what we psychiatrists know as
a microphobia, fear of dirt and germs. He may have had a
feeling of that.
Q. I see. ·
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A. It isn't a form of insanity.
Q. Not a form of insanity,. but it isn't a normal impulse
· eit11er, is it 1
·
page 119 } A. Not an impulse?
Q. How many people do you know that have got
thaU
A .. I know s·everal psychiatrists that have it.
Q. Do you know any lawyers that have it, toot
A. I know of lawyers, too, that won.,t touch door knobs
without-.

"He complained of eyes., ears, nose, stomach, gall bladder,
feet, all contributive to his inability to work. He made a
promise to pay ten per cent of his income to God and failing
to keep it felt he had hopelessly offended. He owed for many
years about fifteen hundred dollars, which now with interest
has mounted to twenty-five lmndred dollars to his sister. He
feels that he should be able to pay this and couldn't. At the
time of .admission, there was some uncertainty as to the exact ·
status of the patient's finances. The patient has for many
years been cautious, precise, mathematical in his interests,
hypochondriacal. ''
Mr. Hite: What is that word, hypochondriac Y
The ·witness : A hypochondriac is a person who has fears
or thoughts that he bas various diseases. Any little ache or
pain tliat he attributesBy Mr. Dalton:
·Q. That is not exactly a normal condition, is it?
A. No., it isn't very pleasant but many people who walk
around known as normal· are hypocbondriacal, have a hypocbondriasis.

Mr. Hite: It doesn't mean he is insanef
The Witness : No.
The Court: Let's proceed a little more orderly. LePs take
one at n time.
The Witness : '' Timid and especially interested in the
working of his body. He has but few outside interests, is
home loving and a very poor mixer. Physical examination
reveals a tall man with a linear, asehtnic habitus, slig-l1t oral
sepsis and moderate arteriosclerosis. A sister has just l)een
discharged from the Western State Hospital in Virg'inia following a prolonged period of hospitalization with depression
page 120 }
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and feelings of unworthiness, and that I1e-r character was being· defiled.''
By Mr. Dalton:
Q. 1Vell now, let me interrupt yon there. Was there any
evidence or any indication or anything about the lady's character and who was a patient being defiled in any way?
A. I don>t have any knowledge of that.
Q. No knowledge and nothing in the record to indicate th~U
A. I couldn't tell you tIIat.
Q. vVasn 't this apparent delusions on his part?
A. No, I wouldn't say that. He had apparently been acquainted with his sister's condition and had written letters to
Dr. DeJaruette before his admission concerning her condition.
page 121 ~ Q. Now tl1en,, what is arteriosclerosis f
A. That is hardening of the arteries.
Q. That is the thing that finally comes whereby the greatel""
· pe1!centage· of the people in your State Hospital are theret
A. That is right. The life span has been extended from
43.6 to 60.4. So., we have more older people living and we grow
old with our arteries.
·
"This is said to have come on following a pyeiitis."

Q. Pyelitis, what do you mean by that Y
•
·
A. That is an infection of the bladder, the genito-urinary
system.
''On admission, there was obvious frank dejection· and depression. The speech was slow,. the shoulders dropped. The
walk slow and shuffling.''

Q. "\V ell now, there, I understood you to say when you noticed him on the grounds there that he had a hurried .()ate?
A. Yes.
Q. Kind of like he was running in a hurry i·
A. Yes.
Q. "\Vas that an improvement or a retardment in Iiis mental
condition that you think mig·ht have brought that about f
A. "\J..T ell, in a depressed state, the psychomotor system is
more or less concerned and they are slowed up more so than
when they are in a state of relaxation. And when
page 122 ~ I saw him on the grounds., of course, it was supposedly being in an improved state.
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. Q. In an improved state, but then be ,vas still going too fast,
wasn't hef
A. No, I wouldn't say so.
Q. vVas he walking at a normal !]ale, 01· ,vas he walkfog at
a shuffling running kind of walk 1
A. Not a running g(l.te.
Q. Not a running gate?
A. He was a tall, angular man.
Q. But it wasn't a normal walk, was it l
A. Well, it might have been for him ordinarily. I don't
know:
Q. But it wasn't this slow, depressed slow and shuffling
walk t11at they are speaking· off
A. It wasn't slow and shuffling·. I never remember of seeing Mr. Glassett walking slow and shuffling.
Q. So., there was a variation in his condition 1
A. Not to my knowledge and I think I saw him in a rather
depressed state.
Q. All rig·ht, proceed.
A. '' There is some calculation defect and retention difficulty. The sensorium is otherwise-"
Q. w·11at is the calculation defect and retention
page 123 ~ difficulty¥
A. That is in giving him tests. You would give
him a test, little simple test, multiplication or subtraction, and
that is the tests that psychiatrists give patients.
Q. W1mt was the' retention difficulty as you all use it in
medical terms f
- A. Well, if you read them a story and tell him a short story
and tell them to recite it back to you; what they bad, it is retention.
Q. And he couldn't remember it 1
A. It is remote memory. I mean, recent memory right at
tl1e time. This said difficulty. It didn't say he couldn't remember. He had some difficulty.
Q. All rig·ht, go right ahead.
A .. Sensorium was not otherwise unusual. Sensorium is in
touch with reality.
'' Concentration is difficult and thinking labored.''
Q. Well now., what does that concentration difficulty there,
what do you mean by the use of tliat language f
A. Well, he mig·ht have been pre-occupied with his depressive thoughts and if you ask him a question, it would take him
a little time to answer it.
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Q. All right.
A. "During the first forty-eig·ht hours, the hypochondriaca1
features ·of the illness cleared up considerably. The patient
is depressed and says so, and tends to cover less
page 124 ~ with statements about bis body. There bas been
· no sleep, appetite, bowel or weight disturbance.''
A.nd the rest, of course, is in the clinic. Do yon want me to
continue on f
Q. I guess we better go on tbroug·h it since we started.
A. All right. The first elate is 5/19/31-" Admitted. Depressed., tense, picking, rubbing·, slow.''
"5/23/31-Worried about having revealed facts of sex life.
Depressed.
'~5/30/31-Reluctant to sign check. Worried about sister.
'' 6/7/31-Feelings of impending calamity. N" eecls constant
rea ss u ranee.
"6/18/31-Sleeps well. No hypocbonclriacal complaints.
Able to smile. Still sees no hope for future.
'' 6/26/31-Spirits better. vVorried a great deal about religion (afraid he won't get to Heaven). Finances. Prays
long· and earnestly before· getting into bed, on knees.
"7 /3/31-Complains of worry--eyes will fail him-skin
condition will return.
"7/7 /31-Gave notice to leave. When time came, didn't
feel able to go.
''7 /16/31-Poor week. Indecisive. Continually worrying.
Fears HCN gas from fumigation of his house has poi~oned
food in cellar-someone will eat it and die. A.gipage 125 ~ tated. Picking' at self. Put on barbital."
Q. "\Vell now, let's stop rig·ht there a minute. He hadn't
been at his home since May, had he?
A. That, I don't know.
Q. You don't know about that?
A. I don't know about that. I couldn't tell you that.
7/25/31Q. He was put on barbital. That means just to calm him
down some?
A. Yes, that is a sedative, so-called sleeping pills, barbital.
"7/25/31-Better week.
relief.''

Working on a loom and getting

That is occupational therapy?
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"Paid .accumulated bills without the usual wrenching process.''

Q. ·wuat does that mean., Doctor?
A. What do you mean, pay his bills without wrenchingf
Q. Pay accumulated bills without usual wrenching process?
A~ "'\Vell, he probably hated to pay his bills. It was terrific
:igony. And he seemed to have a guilty·Q. Now, that part is not abnormal, is it?
A. No, sir. He seemed to have a sense of guilt that he
hadn't paid God.
·
·
' 4 7/31/31-Less preoccupation. Spirits better~
·works well on ward.
"8/7 /31-Continuecl improvement. Movements slow, deliberate.. Smiles little. Says spirits are all right.
"9/12/31-Feels at ease with Clinic. Unable to face thought
of caring for self outside.
.
"9/14/31-Transferred to "\,Vest II.'' That is a ward., I suppose. ' 4 Great indecisiveness about disposing of house.
''9/19/31-Talks more freely. ·
"9/30/31-Good adjustment on "\Vest II. Plays cards.
Fairly sociable.
''9/30/31-Transferred to "\Vest II. Patient quiet, pleasant, rarely enters into activities spontaneously. Sleeps well.
"10/20/31-Patieiit says he· was not sick-nothing the-matter with him-bis mind. Anxious to go home.
·

page 126 }-

Q. Now, right there, bis mind? That vrns indicating he was
talking· about nothing wrong with him physically, wasn't iU
A. Nothing wrong with bis mind, I take it. ''Patient says
lie wasn't sick, nothing wrong with bim, nothing wrong with
his mind.''
Q. No., it cloesn 't say that?
A. I know, but we are assuming it, we psychiatrists, in asking our patients-do you think there is anything wrong with
your mind?
page 127 } Q. Yes, all right 1
A. "\Ve try to find out whether they have insight. This is a progTess note.
''11/7 /31-Patient bas no job to go back to. ·we feel the
suicidal risk of letting him go back to Blacksburg alone without plans or care is too great. He is committed to W e,stern
State Hospital, Staunton, Virginia,''
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Q. In other words, the conclusion of those two things, the
patient thoug·ht bis mind was all right but the doctor didn't.,.
isn't that about the substance of that 1
A. Yes. They recognized he had depression, I take it, and
that that inay be severe enough to keep him .
. Q. "\iVbo was that Dr. Wolff., did you know hi~, of the Henry
Phipps Clinic1 ·
.
A. No, sir. I di<ln 't know him.
Q. Is that a recognized institution over this country, the
Phipps Clinic 1
A. It is supposed to be the best, Adolf Myers' clinic.
Q. Now then, -he moved over; he was sent for. Do you have
a letter there ,vhich Dr. Henderson from Blacksburg wrote
for him up there., dated November the 4th, 193H
A. Dr. Henderson?
·
·
Q. Dr. Henderson of Blacksburg, "\V. F. Henderson Y
:Mr. Bumgardner: I think I ean find it.
Mr. Dalton: All right.
page 128 ~ The Witness : Yes, here it is.
By Mr. Dalton:
Q. It starts on one and continues on 'f
A. November 4, 1941.
·
Q. It is '31. It says '41 where it is copied f
A. There is a question mark.
,
·
Q. ·There is a question mark there, I noticed. Now, I wish
you would read that for your own enlightenment. Have you
read that letter·t
A. I probably have quite a long white ago.
Q. Read it to the Court and jury. Let's all bear iU
A. "Dr. T. A. C. Rennie, House Physician
.Henry Phipps Psychiatric Clinic
John Hopkins Hospital
Baltimore, Md.
'' Dear Dr. Rennie :
"Since returning to Blacksburg Saturday we have been in
touch with Dr. J. S. DeJarnette, Supt. of the Western State
Hospital., Staunton, Virginia, in regard to the transfer of Mr.
F. R Glassett.
.
"Dr. DeJarnette states that he can take l\fr. Glassett and
all that is necessary to complete the t~ansf er is for you to furnish him with an affidavit as to the evidence of Mr. Glassett's

Western State Hospital
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insanity. Said affidavit to be signed by a notary public under
seal. For Dr. DeJ arnette 's convenience he would' like for
your attendant and patient to anive at the ·western State
Hospital in the morning or early afternoon in
pag·e 129 ~ order that he may arrange for a Commission of
Lunacy to act on the case before night. He stated
also that the cost incurred in the transfer can be paid out of
the patient's estate.
"As I stated to you last Friday I have been Mr. Glassett 's
family physician for a number of years and was responsible
for his coming to yon. While his mental condition may have
improved since he has been ·under your eare, yet I am very
fearful of what might take place should he be released on the
public. I therefore agree with you in your stand of not being
willing to take the responsibility of releasing Mr. Glassett,
especially since. he has no position to return to. I would suggest tlmt he stay with you longer for treatment, but since he ·
is already worrying about his finances, he probably will improve more rapidly at a state institution where he will be at
no expense. I therefore trust that you will phone Dr. DeJ arnette, and complete the arrangements for the transfer.
"As soon as :M:r. Glassett is committed to tlle ·western State
Hospital the court will be requested to appoint some one to
look after his estate and other interests. If you will keep an
itemized account of the costs of the transfer you can be reimbursed by the appointee.
"Thanking you for the courteRies ~hmn1 me last week, and
assuring you of my sincere mutual interest in your patient,
:Mr. Glassett, Sincerely yours., W. F. Henderson."
Q. Do you know wl1ether Dr. W. F. Henderson
is a doctor in Blacksburg, Virginia f
A. No, sir. I have no way of knowing.
Q. Now there it says, ''I therefore agree with you in your
stand of not being willing to take the responsibility of releasing Mr. Glassett.'' Do you have tlrnt in a letter from Dr.
Rennie that says tl1at, any communication there on that point?
A. I don't know whether I do or not now. Let's see. Of
course, in that abstract I read tq yon a while ago, he ended up,
'' Patient has no job to go back to. We feel the suicidal risk
of letting him go back to Blacksburg alone without plans or
care is too great."
Q. How is that,, in the abstract? That is the only place t
A. That is the only place I know. I don't know.
Q. Now, do you have a letter dated November 6, 193U

page 130
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A. Rela.tfre to the transfer from the Henrv Phipps
Psychiatric Clinic to the "\Vestern State Hospital l "
. Q. November 6th, yes?
A. Yes, I do.
Q. Read that, plea$e.
A. Resident vVencfoll Muncie.
"Henry Phipps Psychiatric Clinic, Baltimore, Maryland,
N ovemher 6, 1931.
"To Whom It May Concern :
"This is to certify that l\fr. Fred Glassett is being- transferred from the Henry Phipps Psychiatric Clinic
page 131 ~ to the estern State Hospital at Staunton, Virginia, in mire of Dr. DeJ arnette of that institution. Mr. Glassett is in a mental depression and dangerouR
.to himself. He is legally insane and for this trip is under the
(·a.re of Mr. Dewey Fulcher who is representing this Clinic in
the matter of the transfer.
"Sig·ned :-Wendel Muncie, Resident Psychiatrist.
"Sworn to this 6th day of November, 1931, Raymond G.
Ehrman, Notary Public.''

,v

Q. That was sworn before a Notary under seal?
A. Yes.
Q. Now, he was brought under that file there to your hospital, wasn't he?
A. Yes, sir.
_
Q. No),r., look at the paper and show us the date that be was
brought there and the names of the Commission that sat on
his case to determine whether he was an insane person to be
put in the hospital?
A. Well, the date according to this, '' Proceedings for the
commitment of the insane, inebriates and drug addicts to the
State Hospitals of Virginia,'' subscribed and sworn to this
7th day of November, 1931.
.
Q. Now, who were the three people.who sat on the Commission?
A. Well, Taylor McCoy, Justice of Peace.
Q. Is pe living now 1
A. No, he is dead.
· page 132 } Q. He is dead. All right Who is next Y
· A. And two doctors. Dr. T. M. Paskins and Dr.
J. B. Catlin.
Q. Are either of those doctors Iivmg now Y

,vestern State Hospital v. George F. ·wininger, et al.

111

Dr. Ja1nes Pettis.
A. Are they livingf They are residents of Staunton.·
Q. Are they high type men~ considered so 1
A. I can't answer that. I didn't know the gentlemen. I assume they were practicing physicians, licensed.
Q. I bate to ask you because it is a little laborious, but I
think we have got to get all of it in the case. I wonder if you
would mind reading from the commitment papers there, showing what was done in the commission 1
A. vVell, this is a form approved by the General Board of
Directors of State Hospitals, October 13, 1920, Code of 1919,
Chapter 46, Acts of 1920.
Q. Well, don't go into that now.
A. Complaint and Petition,-you just want the high points Y
Q. That is right, the high points .
.A. City of Staunton, To the Judge, City of Staunton, or
Justice of the Peace, State of Virginia. This petition of
Dewey FulcherQ. That was the fellow who brought this file, this Petition?
He was the doctor who brought him there Y
page 133 } A. He was an attendant. He wasn't a doctor.
Q. He wasn't a doctor f
A. No. This Petition of ~ewey Fulcher respectfully shows
that he is a resident of the county or city of Baltimore, novl
living at Baltimore, Maryland and that he is an attendant,
J olms Hopkins.
Q. That is right.
A. "That the said Frederick S. Glassett alleged to be insane
is now at Staunton, Virginia, and in the care of Petitioner;
that the facts upon which this petition or complaint are based,
are as follows,'' and then it goes on a·s to the person's appearance, language, irrational conduct, habits, attempt to injure self or others. That is in parenthesis .. It says, '' Always
fill this out in full," and all we have is "Mental Depression,"
written in handwriting.
Q. And it is signed f
A. It is signed by Dewey Fulcher.
Q. And sworn to Y
A. Yes, and sworn to .
.Q. All right. Turn over to the next page.
· A. The next page is "Warrant." Do you want me to read
thaU
Q. Well, that is just a regular warrant alleging him to be
insanet
A. That is right.
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page 134-

~

Q. Now,. they had an inquisition,. the two doctors
and the Justice of the Peace, next, didn't theyf
...:\. Ye~,: that is, what they called it then,. an inquisition..
Q. ·what do you call it nowt
·
A. A Commission.
Q. It doesn't make much difference" do<ffi it!
A.
ell, this means an inquiry,. doesn't it t
Q. Yes.
A. And '' comn1issio11'' really means to commit ..
Q. In other wordsA. A little semantics, there.
Q. All rig·ht. Now, let's go to that. Now,. let's see. Now,
that gi\~es the history, his age, adclress, and so forth~ ·
A. ·where he lived,. where he was born.
Q. Now.A. A}l(l relations:.
Q.. Now the·re it asks the question in 47 '\'hether anybody in
the family is. insane¥
A .. Yes, sir. "\Vas either parent or any grandparent, or
any ~hild of patient, or other bleod relation, ever in.sane,.
epileptic, feeble-minded, inebriate, paralytix,. physically <le-·
formed, tubercular ?r'' ''Specify,'' it says. It says,'' One sister
in Western State Hospital now. Name, l\Iary Glassett.''
Q. Now then, the next recites ahout being in the ,Johns Hopkins Clinic f
page 135 ~ A. That is rig·ht.
Q* Aud tllen it ·re~ites there, what is the question, 102f
A., '' \Vbat were the principal mental changes and symptoms:
fir·st observed, state in dctaiU" "Depression and threatened
suicide. ' 1
Q. All right. Now, let's see·, what does it say in question
109?
A. '' Answer in full.'' '' Mental depression and suicide.''
Q. Now, what does it say up there with reference to symptoms in question 92 f Does the underscored provisions there
mean the symptoms he had exhibited?
A. '' What physical symptoms, diseases; injuries, deformities and defects has tlle patient at tllis time, noting· .especially paing/' Now, yes, the terms tllat are underscored, noting
especially insomnia; that is unable to sleep. Nervous.
Q. G.o ahead. Just list those.
A~ And that is all. That is all; insomnia, nervous. They
have a dash in there just like they put it here.
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Q. All rig·ht. Now, just come. down a little lo,ver on the
page to question 105 'f
A. "\Yell, that is referring to question 102 which says,
'' What were the principal mental changes and symptoms
first observed, state in detail¥" And that is written in the
handwriting, '' Depression and threatened suicide.'' . '' Did
they develop rapidly 1'' They have a ·dash there. '' Gradually
Yes.'' "'Vhat are· now or have been recently the
page 136 ~ mental symptoms, such as depression," wliid1 is
underscored, '' change of expression, indecision,
excitement, insomnia, restlessness, wandering, indifference,
morbid fears," the categories that are underscored.
Q. All of those are underscored f
A. Yes.
Q. And docs it have a little farther down the page there
something about mental depression and suicide i
A. Yes, 109. It says, "Answer in full.'' It says, ":Mental
depression and suicide.''
Q. Now, question 1171 Look at that oue and see.
A. "Has patient threatened suiciqe f Yes." That may be
hearsay.
.
Q. Ii might be. All right. Question 124.
A. '' How often 1 Once.'' ,vhen l Last May, 1931. '' Question what 1
Q. One-twenty-four 7
l\ir. Hite: May, 1931?
Tb~ ·witness: Yes, last J\fay, 1931.

One hundred four 'l

By Mr. Dalton:
Q. One hundred twenty-fond
A. One hundred twenty-three. I will have to read 12:3.
"Has patient been subjected to physical restraint or confinement in this attack, where1" It says, "Kept on campus at
Hopkins.''
Q. Now, what does it say at 135-a?
page 137 ~ A. Keeping him on campus is for any place to
.
keep him in restraint.
Q. 135-A?
A: "The Hospital is not responsible for jewelry, watches,
razors, knives, and.keys which should be kept at home." That ,
is the ,vestem State Hospital.
Q. And then that was signed by those people and t]1en tlw
estern State Hospital made a report of a mental examina-
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tion when he got there and confirmed the report of manicdepressive psychosis, did they uot ~1
A. I would say Dr. DeJ arnette made an examination ·which
a question and answer and from that formulated his owu
opinion and gave the diagnosis manic-depressive insanity.
Q. Now, let's see, what was marked on the file at the time 1
'11hat was just the admission of the pn tient, was it not"?
A. That is the old folder.
·
Q. And the other place you have read is Dr. DeJ arnette 's
findinp; of manic-depressive?
·
A. That is his type of mental examination in which Mr.
Hemp testified this morning. That is his type.
Q. Now, you say you were not at the hospital for a period.
of how many years there 1
A. From September 29th, 1941 until September the 17th,
1946, about five years or a little over.
Q. I hand you,-since you were not there at
page 138 ~ anywhere near this 1942 when this paper writing
was executed, I will ask you to look at your file
to see if there is a letter there from Mrs. Harris to the Hospital dated September s·, 1943 inquiring about l\Ir. Glassett 's
condition and an answer from Dr. De.Jarnette?
A. Mrs, B. H. Harris?
Q. Yes, read that, please?
A. '"W. S. Sanatorium, Staunton, Virginia.
'' Dear Sirs :
''I have a friend, Fred S. Glassett, who has been in your
sanatorium several vears. · As I haven't heard from him in
quite some time, wo~ld appreciate it if you would ad.vise me if
he is still there, and if so, in what"-got to take it out''condition of health.
"Thanking you for your courtesy, I am
Very truly,
MRS. B. F. HARRIS
649 North Main Street,
Greenville, South Carolina.''
. Q. Now, what was Dr. De.Jarnette's reply?
A. He wrote,-his stenographer wrote on the back of it,
saving paper.
·
'' September 9th, 1943.
'' Mrs. B. H. Harris
649 North Main St.
Greenville, South Carolina
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'' Dear Madam:
'' Your letter received in regard to Mr. Glassett. He looks pretty well physically but is still
very much depressed. I am sure he would appreciate a letter
from you and I shall be glad if you will write to him from time
io time.

page 139 }

.Trnl:y yours,
J. S. DeJARNETTE, l\I. D.
Superintendent.''

Q. Now, then you found this memorandum in his own writing designated as Exhibit 1-A in which he said, '' I believe I
am being investigated.and it looks as if I haven't treated the
hospital right and I am afraid of the vengeance of the people
here. I am turning over all of my property to the hospital and
hope God has mercy on my soul.''
Now, there was 1io occasion for a normal person to think
that anyone there was going to get vengeance on him, was
there?
A ...Well, can I qualify my answer, Judge, for that?
The Court: You may answer the best way you can.
The "'Witness: Knowing the vVestern State Hospital as
I do now and as I did then, there were several people living·
in ·western State Hospital who were not committed there but
were living there with the understanding·, I think, from Dr.
DeJ a.rnette that they would leave their property to the State,
to the institution for their last years of ca.re. Then there were
Rome patients who were living· there, I mean who were committed, and who were known as pay patients. The majority
of them, though, werepage 140 } Mr. Hite: Doctor, will you just talk around?
I can hardlv hear.
The ,vitness: ( continuing)-were State patients, that is,
indigent patients. I suppose back in those years we had
Rome five or six, less than a dozen pay patients. Now, Mr. ·
Glassett probably being a very conscientious man, and having
acquired some property until he was sent to the Western
State Hospital, and being a very conscientious man, felt that
there may have been some investigation by State authorities
as to his property, and felt honor bound to reimburse the State
for his care over those many years there because he had no
home on the outside.
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Bv :Mr. Da.Iton:

. ci. Now, there was no provision ·of law and no investigation
made by the State of any patient as to whether he had a milHon dollars or whether he had ten dollars, was there at that
time1
A. Not to my lmowledge, no ..
Q. Not to your knowledge¥
A. No. I think that law came into effect in 1946.
Mr. Hite: Not until Senator Dalton passed that law.
Bv l\Ir. Dalton:
··Q. Nineteen-forty-eight,, y.ou mcan 1
A. 'Forty-six, I think.
Q. ']j,orty-eight, and that bad a maximum range for the rich
person or poor person of forty dolla1·s a month j
pa:ge 141 ~

1fr.. Hite: Known as. the Dalton Act.
:M:r. Dalton: Let's not get that into it. That
isn't relevant here.

By Mr. Dalton~
Q. He says, '' I am afraid of the vengeance of ·people here.'.,
vVasn 't that the expression of a person of warped mind at
that time1
A. Not necessarily. Not necessarily.
Q. ,vhat could have made him have the feeling that he was
doing something in order cause vengeance from the people t
A. He might haveQ. Ther~ wasn't anybody at that J1ospital that was going
to threaten him 1
A. He mig·ht have thought, of course I am just assuming.
Q. There is no basis for it, isn't that true 1 That is what I
nm asking you f Isn't that quite true f
A. Possibly he might have thought Dr. DeJarnette and
other authorities would not give him the privileges, knowing
he had some property and money.
Q. In other words, Dr. DeJ arnette may have put undue
influence on this man 1
A. No, I don't say that. He may have assumed that Dr.
De,J arnette and othersQ. Then be assumed it without a ha sis?
A. ( continuing )-woulcln 't give I1im the privilegeR.
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Q. Then if he assumed it without a. basis of
page 142 ~ fact, a reason for it, wasn't that the showing or
the reaction of a warped mind f
A. ·wen, I would say that Mr. Glassett's mind wasn't entirely onrmal like I would consider your and mine.
Q. ·well, I thank you for the compliment.
A. "\Vell, I put myself in there.
Q. Let's go a little further. But here he was giving this,
wasn't he, as the reason why he was turning over his property,
to the hospital under that plan 1
A. He may lmve.
Q. And doesn't it show two things: one, he was wrong in
that he was being investigated; second, he was wrong in that
he had· not treated the hospital right; and third, that there
would be vengeance heaped upon him t I mean, there was no
occasion for any of those thoug·hts, was there?
A. I think :Mr. Glassett had probably a very deep sense
of ~uilt and that he had been an indigent patient for these
many years on the State and that he was obligated to the
State for his care, treatment. Remember, he had a deep sense
of g·uilt. He hadu 't paid God his ti tlie.
(l I saw that in the letter and commend him for it. But
here are these three things here in his mind and there was no
hasis for anv of those three. was there 1
A. well, of course, there ,vasn 't any basis, real basis for H
good many of his hypochondriacal ideas.
pag·e 143 ~
Q. And was there any basis on this day on February the 7th at the time that he had this paper
writing when it was taken in to the office of Dr. DeJarnette
and Dr .. Freed and l\Ir. Hemp were present, was there a hasi8
for Dr. De.Jarnette to ask according to that report which
reads as follows: "Dr. De.Tarnette then asked him if he felt
like killing himself and he said, 'Yes, I have'."? ,Vhat is your
explanation or the reason for askiiw: t]rnt question it it wasn't
in order to test l1is mentalit~r, test Glfu;;sett's mentality.
A. ,:vell. we ,vho run state hospitals, as you know, are sittin2,· on a volcano, both from the standpoint of suicide aml
homicide, wl1ich yon rrce11tly read in the newspapers, and ,ve.
are com~tantly trying to al<:'rt ourselves whether people have
i<leas of suicide or homicide fr.om that question. That question was probablv put to Mr. Glassett b;v Dr. DeJarnetfo to
determine tlmt, since he had, I assume, purchase.cl this gun,
which so0ms tlwn the motive ,,1 ns suicide.
Q. And continuing· the statement, ''When asked how he
would do it, he said he had the privilege of going- to town and
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while over there he had gotten shells and a shotgun which he
had in his room and he left like shooting himself." Now, he
could have. no other reason for getting a gun or shells, could
he have!
A. I don't think so, being a patient.
Q. And wasn't that, Dr. Pettis, the evidence of
page 144 ~ a warped mind 1
.
A. Althoug·h they did shoot rats around there.
I don't know whether he ever did. Some patients did.
Q. But he had these locked up in his room, didn't he?
A. There was a lot of free stuff that weut on around there
in those days.
Mr. Hite: Doctor, these people down hero still can't hear
everything·.
The Witness: I am sorry.
Mr. Hite: That is all right.

By Mr. Dalton:
Q. ·wasn't that, now, the expression,-there the day he
brought this letter np and handled it to Dr. De..T amette and
Dr. Freed and :Mr. Hemp were present, wasn't that the indication that he had a warped mind on the day t.hnt that wa.s heing
done?

A. ·what do you mean by a warped mind, :M:r. Dalton f

Q. A.ll right. I mean this. vVell, Dr. DeJarnette was examining his mental ronditiou, wasn't he, when he was asking
him if he felt like killing- himself?
A. Yes, he was asking him his motive to get the gun, probftbly.
Mr. Hite: Senator Dalton never did set up that question.
l\fr. Dalton: How is that?
Mr. Hite: You never did tell him what a warped mind was.
page 145 ~ Br. Mr. Dalton:
Q. Well, let me read you the whole letter, then.
'' This morning- he came up to Dr. DeJarnette 's office and
appeared ve_ry depressed and had a very sad expression.''
v\Then you speak about "very depressed, '' is that just depressed or. is that a qualifving· word that you use?
A. It is a degree.
Q. That is a high degree, "very"? Isn't that a high degree? . .
A.. I suppose?
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Q.. What word will put it higbed
A. "\Yell, greatly depressed, maybe. Very depressed.
Q. I am not enough of an English scholar to point out, but
I thought very was an accentuation of depressed?
A. It is.
.
Q. It is, isn't iU
A. It is a little higher degree than being depressed, probably.
·
Q. And '' very sad expression," that is a little higher than
just a sad expression, isn't it?

A. Yes.
Q. A~d, ''He told Dr. DeJarnette then that he felt he had
failed to cooperate with the authorities here at the hospial and
he'liad not done as much as he should have ahout the premises
and felt like he was a shirker?''
page 146 }- A. There again was a sense of guilt.
Q. Sense of guilt? '' He felt, too, like ,he should
have tried to go out and make a living on the outside, and as
he had failed to do this and has heen living on the State, he
had made his will, leaving everything he bas to the Wes tern
· State Hospital except enoug·h to bury him and his sister.''
Now, listen to this, '' Dr. DeJ aruette then asked;'' I assume
that was in response to what he had told him, don't you, from
the report!
A. Yes.
Q. About whether he felt like killing himself and then he
told him that he had. And now the record there shows that
be was then sent to the room, or the ,varcl 21 that was locked
np, wasn't he? That was the ward that was locked upY
.A. Yes.
Q. And he had previously been on a ward that was not
loeked up?
A. You see, Dr. DeJarnette was Father Confessor to all of
the patients. And he was depressed. He had fears of his
depression. He lmd,-the fear was that he might commit
imicide. Probably his plans were maturing to that point. So,
he g-oes and confessed to Dr. DeJarnette and Dr. DeJarnette
realizing·, said, well-just like I will do-take this man's privileges up and put him on the ward to prevent him from committing suicide.
page 147 ~ Q. ,Vhen did Dr. Freed die?
A. I think it was '48.
Q. 'Forty-eight?
A. Summer of '48.
Q. Now, I will ask you to refer to your records again and
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see if you find an inquiry from the University Tumor Clinic
aated J\farch 22nd, 1948 to Dr~ HarrelU
A. What date was thatt
Q. March 22nd, 1948 i
A. Yes.
Q. Read that, will you please·!
A. "Dr. D. L. Harrell, Jr., Supt..
Wes tern State Hospital
Staunton, Virginia.
''Dear Dr. Hari~ell:.
'' In March, 1946, you were kind enough to write us concerning the condition of our patient, Professor E. S. Glassett. At
the time you wrote, you stated that the patient was in good
physical condition but there was very little cha:nge in his.
mental condition.
''We are trying to bring our reco-rcls up-io-date in order for
them to be of value to the doctors ,vho are using them for
study of this- disease. \,Ve are wondering, therefore, if you
would be kind enough to let us know how :Mr. Glassett i~ getting along at this time, with particular reference to his present physical condition.
page 148 ~
"Thanking you for your assistance, I am
Sincerely yours,:

/fl-/ BESS C. PRYOR
J\fRS. BESS 01\.UDILL PRYOR,.
Executive Secretary.''

Q. Prior to that, I ref'er you to the letter of March 6th.
A. J\farch 6 or Mareh 51
Q. It is March 7th.
A. ·well, that is the answer.
Q. All right. Read that, sir.
A. That is the answer to the letter of March 5th.
Q. All right. "\Vhat is March the 7th, the letter of :Marcl1
5thf
A. March 5t11 f
Q.- ·That is right.
A. Tha.t is in answer to this one.
Q. Just read the 6th?
A. "Dr. D. L. Harrell, Jr.
"\Vestern State Hospital
Staunton, Virginia-March 5th.
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''Dear Dr. Harrell.
"In November, 1944, you were kind ei10ugh to write us concerning the condition of your patient, Professor E. S. Glassett,·
who was treated here in 1941 for eptithelioma of skin of nose.
At the time you wrote he was in a depressed conpage 149 ~ dition and since then we have heard no more from
this patient. ·wm you drop us a few lines and let
us know how he is getting along now f
'' Case summary cards are kept on all patients who have
been treated here. These are used by the doctors for study
and must be kept up to date in order to be of value to them.
Therefore, any information you may give us on the condition
of Professor Glassett will be of help and intei-est to us.
'' Thanking you for your assistance, I am
'' Sincerely yours, Victoria vV. Craw.''
.And she had got it signed, "Mrs. Demas T. Craw, Execu. tive Secretary.''
Q. And that was answered by Dr. Harrell on March 7th 1

.A.. "Mrs. Demas T. Craw
Executive Secretary
University of Virginia Tumor Clinic
University, Virginia
'' Dear Mrs. Craw:
'' This w1ll acknowledge receipt of your letter of March 5,
concerning Professor E. S. Glassett.
'' He is in good physical condition, however there is very
little chan~:e in his mental condition, he is still depressed, but
takes a little more interest in his surroundings.
"I trust this little bit of information will be of help to you,
I am
"Very truly yours, D. L. Harrell, Jr., M. D., Superintendent."
page 150

~

1\fr. Dalton: I believe tliat is all.
The Court: Let's take a recess, gentlemen, for
about five or ten minutes, please. Show them to their room,
Mr. Sheriff.

(Thereupon, a short recess was taken by the court.)
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The Court: All right. Let the jury come forward, please.
Mr. Hite: Dr. Pettis, will you return please, sir?

RE-DIRECT EXAMINATION.
By Mr. Hite:
Q. Dr. Pettis, will you take that again there? Will you
turn to the ·commitment, please, sir t · Doctor, Mr. Dalton
seemed to be verv much concerned about the manner in
which Mr. Glassett carried bis shoulders when he walked and
the rapidity with which he moved over the ground. Was there
anything unusual about that, the manner in which he did that?
A. No, I wouldn't sn y so.
Q. Did that indicate,-you remarked about it. But did
it indicate any mental condition either good or bad¥
A. Not" in his particular case, no.
Q. You just described the motions of t]1e man, himself,
the man himself, the manner in which he moved f
A. That is right.
Q. He also seemed to be very much concerned about the
fact that the man washed his feet occasionalh·
page 151 ~ and maybe used lysol. Is there anything unusual
about that?
·
A.· No, I. don't think so.
Q. Would it indicate. a man had a mental lapse or that he
was, however Senator Dalton wanted to use it, warped mind
who did that?
A. I don't think so. Not in my opinion, judgment.
Q. A lot of people are over-sem~itive and picayunish about
being clean, washing so often 1
A. Yes.
Q. It never worried me but it does some, taking a hath.
There is nothing unusual to indicate the man was mentally
disturbed because be wanted to doctor his athletic feet, was
there?
A. I don't think so, no. It w·as irritating to him and he
probably wanted to get rid of it.
Q. Boiling his underwear or his clothes~ he inay have had
the barber's itch or something like that Y
A. ·well, it is generally obtained through contact of that
sort, transmitted.
Q. Now, the Senator refused to tell you what a warped mind
is. ·would you tell us if you know? ·what is n warped mind Y
A. Well, I suppose it is, refers to, like a warped board. It
is crooked.
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Q. vVellA. Out of balance.
Q. A lot of people have warped minds, don't
page 152 } they f
.
.
A. Yes, on certain subjects, that is rjghtpolitically, :socially.
Q. Some of these people might put too much emphasis on
one political party or· the other, or making money, or going
to church, or paying tithes, or anything?
A. That is right.
Q. This man seemed to be a tither, didn't he?
A. I judged so. He said he didn't pay his ten per cent.
Q. That didn't indic.ate he was mentally deranged or•
:couldn't take care of his property, did it 1
A. No, sir, I don't think so.
Q. On the contrary, it might indicate that he was pretty
well alert?
A. I think he was probably that way, that it was· his nature
and training over life, some,·vhat obseRsive and compulsive.
Q. I notice that you read from one of the papers there that
he was sensitive, meticulous, painstaking.
A. Precise.
Q. Precise in everything.
A. Mathematical and what not.
Q. ·which all of that would tend to indicate that he was
a little ·sensitive ~oul, w·ouldu 't it P:
A. That is right.
Q. And also that he was rather intelligent, wouldn't it?
A. He must have been intelligent to have been
page 153.} a professor of mathematics and have a BA.
Q. He would have had to have been. Now, there
was something you have there that he was very depressed and
Senator Dalton couldn't find any synonym for depressed and
you helped him out that it might be a higher degree, or exceedingly depressed, greatly depressed. I mean, that is just
an expression that he was "very" depressed. "Very" is
~omewhat of a colloquialism. It might mean two or three
things; it might mean a lot of things?
.A.. Yes, degree.
Q. It isn't the highest degree, either, is iU
- A. I woul<ln 't say so.
Q. Now, I gather from all that was said about this man,
that it was all said, from what Senator Dalton asked in crossexamining you, t.he things that were said, were said back in
1931, isn't that true, hrnaning the things he had you to read 1
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.A. From the commitment papei·s l
Q. Yes, sir.
A .. Yes, sir.
Q. Now, those were the records that were sent down from
the Phipps Clinic in Baltimore?
A. That is correct.
Q. And those statements contained in that report were hearsay, weren't they 1 I mean in the commitment
page 154 ~ there, weren't they largely hearsay?
A. Yes, sir. Because it was given by the Peti.,.
tioner \\'ho was the hospital attendant that brought him down~
Q. He was just a man that worked around the Clinic!
A. That is right. He was a non-resident that came down
to Virginia.
Q. And he ga.ve his residence as Baltimore, :Maryland 1
A .. Ba1timo1·e, Maryland.
Q. And I don't knovl' as it is a fact, hut does it indicate
that he said,-look there and see if he didn't say these thing-s
happened in May, 19311 I noticed when you testified awhile
ago; you said he said something· occurred in May '41 or '311
A. Yes. "Has patient threatened suicide?" He says,
''Yes.'' ''How often?'' ''Once.'' ''When?'' ''Last May,
·1931. ''
Q. Well, Professor Glassett wasn't even at Baltimore in
May, 1931, according to those records. Had he been sent there
thenf
A. vVell, I will have to refer to that abstract on that question. No, sir. He wasn't there.
l\fr. Dalton: In May, 1931?
The ·witness: ·wait a minute. Vfait a minute. I am sorry.
·wait a minute. He was admitted May 19, 1931 at Phipps
Clinic.
Bv Mr. Hite:
"Q. So, he possibly could have been there? That statement
could have been made up there, ''Last May,
page 155 ~ 1931 "1 It possibly could have, since he was sent
up the 19th of l\fay?
A. Yes, sir.
Q. Doctor, you have sat upon commissions, I assume, have
vou not1
~ A. I have been present when commiRsious were held.
Q. Have you?
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I don't think that I have ever sat as a committing doctor.
,vQ.A.State
doctors are not permitted to do that.
You have been in when they bad those hearings
e

f

.A. Yes, sir, at our hospital.

,v

.Mr. Dalton:
e object.
The Court: ,vhat is tbat1 I didn't hear.
Mr. Dalton: We object to talking about other commissions.
He is asking if he sat on commissions or been present when
others were held. It is a question of what was found out at
this one.
The Court: Well, I will let him test his knowledge .
.Mr. Hite: Yes, sir.
Mr. Dalton: v\T C except.
The Court: Of course, gentlemen of the jury, we are concerned only ·with this particular case. It isn't what the Doctor
ma.y have done in some other cas(). I am only letting that in to
test the Doctor's knowledge.
·
Mr. Hite: And how this. one was probably handled.
The Court: rrl1is is not a. case of probability,
.
page 156 ~ gentlemen.
, , , ! ! l! J
l\fr. Hite: That is true.
The Court: It is a case of facts.
By Mr. Hite:
Q. Those are just perfunctory, form questions asked there,
aren't they1
Mr. Dalton: SRme objection and exception.
The Conrt: ·what is that f
l\fr. Hite: I said, they are perfunctory form questions
asked.
The Conrt : Let's get down to the issues in this particular
case. I will sustain his objection. Now, go ahead, please.

Bv Mr. Hite:
·Q. "\Ven, in this mll'ticular case, the questions are on
printed forms, aren't they?
A. Yes.
Q. And each <1nestion that was asked there pertaining to
this man's condition, I notice they have the words. "mental
depression'' f
A. Yes, sir.
'}. Ts tliat the only fact that they found there down to that
point?
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A. Down t.o that? Yes, that is all.
Q. In other words, they just found he was mentally d~pressed, and they found that from the statement
page· 157 ~ of this attendant in Baltimore Y
A. That is his complaint there as the Petitioner.
Q. Just mentally depressed T
A. As a Petitioner, he says to the doctors, "Patient 1s
mentally depressed,'' and they write it down.
Q. That is all he ever he told them so far as you know ?
A. On the petition, that is right.
Q. On the petition. Now, did you find anything else on that
petition that he ever said about this man, other than the fact
that he was mentally depressed?
A. That is all.
Q. That is all. Well now, let's get over there a little bit
and see what the doctors say?
A. What do they find f
Q. What¥
.A. This is the doctors.
Q. All right. Right there. The Petitioner said he was
mentally depressed and then when they got down to it, the
doctors found. Just read that.
·
A. The printed statement says, ''],acts known to the Judge,
or Justice, and the physician, any or all of them, and information furnished them by Dewey Fulcher who bears the following relationship to the said person atten,dant.''
Then it has got the words, "Not known," in there. I don't
know where that fits.
page 158 ~ Q. Maybe he didn't know him and wasn't
known.
A. And "not know," that is right. It fills into that.
Q. Now, that is the information on which the doctors there
acted?
,
A. Yes, sir.
.
Q. Now, did they have any other information f
0

Mr. Dalton: Your Honor, he can't g·o into that. vVe object.
The Court: I am going to sustain the objection. He had a
chance, an opportunity to examine the man at the time. I will
let you show what the record shows ..
Mr. Dalton: We want to further make the pointThe Court: I am sustaining the objection.
Mr. Dalton: All right.
Mr. Hite: Well, so far as asking any other evidence, does
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the record show any other evidence? May I ask him that
question?
The Court: Yes, you may ask him that.

By Mr. Hite:
Q. Does the record show that they had any other evidence
there?
A. No, they only have one witness and that was Dewey
Fulcher, signed by him. It says, ''"\Vas patient present while
Commission was being held, If not why·noU" ""\Vas." It
says, ""\Vi tness." '' Dewey Fulcher." He was the only one
present.
p~ge 159 ~ Q. Now, do you know whether the doctors had
this request that Dr. Henderson had mailed to
them, or mailed tq the institution at that time requesting Mr.
Glassett to be tram:ferred from Baltimore to Staunton 1
A. No, sir. I don' know.
Q. There is no record of that t
A. Not that I know·of.
Q. Now, Doctor, the Senator had you to read from this
record certain parts of it which related to the findings of Mr.
Glassett back there in '31, which this Commission here was
held in '31. Now, I hand you the record here and some of
the findings, that I see the man had made great improvement,
and I hand y.ou here a Psychological Interview, Western State
Hospital, October 24, 1944.
1\fr. Dalton: October 24, 1944°/ Your Honor, I didn't ask
him anything about that, that I recall.
The Court: Is that in the record?
Mr. Hite: Yes. He didn't ask about it.
The Court: I will permit him to answer it.
Bv Mr. Hite:
..Q. All rig-ht, sir. Will you read the statement headed Psycholo~ical Interview?
A. "·Western State Hospital, October 24, 1944, Glassett,
Frederick S., Registrant 19003.
"1. General Appearance: Patient it a tall well built man.
He was interviewed in Attendant's room on Ward
page 160 ~ 21, where be was neatly dressed in State clothes.
Eats and sleeps well. Is tidy in his personal
habits and hygiene.

128

Supreme Court of .Appeals of Virginia

Dr. James Pettis.
'' 2. Facial Expression: Facial expression was one of
apathy.
"3. ~Iotor Activity: Normal.
''4. Mental Activity: Attention was easily gained, directed, and held. He answered questions promptly, relevantly,
and coherently. Little sporitaneous material was offered, except to questions the interviewer asked about mutual acquaintances. Patient has a large vocabulary which is in keeping with his schooling and opportunities.
'' 5. Emotions: Patient seemed slightly depressed and
hopeless. Says he feels well, however, and that he gets along
well with the ·other patients and ·with the attern.la.nts.
'' 6. Thought Content: No hallucinations, delusions, compulsions, obsessions, or phobias could be elicited from this
interview. All questions were answered relevantly and coherently. ·
"7. Sensorium: Patient is well oriented in all three
spheres''
That means he knew name, date and the place that they are
living. That is the three spheres.
'' l\Iemory for remote and recent events is very good.
- "This patient has a wide fund of general knowledge. He
reads when his eyes permit doing so. He was, for
page 161- ~ many years, a professor of mathematics at V. P. I.
Other questions involving retention and recall
were answered with ease. It was feit that some of the cooperation shown by the patient in the interview would be lost if he
were asked to take the Auditory Memory Span test, or to read
the Cowboy story. It is believed, in view of his wide fund of
general knowledge, that he would have done well on these
tests.
''8. Insight: Patient has some insight into his condition.
Sais that he was all right until he became ill and had to stop
teaching. Became nervous and was 'taken to Phipps Clinic,
where he remained for one summer. · Since that time, he bas
lost interest in things which normally would have been of decided interest to him. Says he used to try to do something
about it, but knows that it is hopeless now.
'' Interviewed by: A. L. Chapman. 1 '

Q. Now, just teU ns in your own words, just a few words1
what does that interview mean in regard to that man's mental
condition ·at that time!
A. ,v ell, it means that he was, as I see it, he was still labor-

'\Vestern State Hospital v. George F. \Vininger, et al.

129

Dr. James Pettis.
ing under some depression. Maybe not severe at that time
as it Jmd been at other times. But he understood all of the
questio11s asked him. He gave relevant, coherent answers
which revealed that he was ,acquainted with his environment, everything that was in his environment and that he
could do some abstract thinking.
page 162 ~
Q. Did he indicate he had mental aptitude to
understand his worldly goods and surroundings'?
A. I think so. Yes, sir. I would say that. I certainly
would.
Q. °'"ras this psychological interYiew a part of the treatment
that you gave them there f Is that something that occurs
with somewhat regularity, or is tllat an unusual procedure 1
A. It, at the present time and for the last three to five
years, it is sort of a routine affair. At this time, it was done
under Dr. Harrell's direction who was trying,-who had taken
over the hospital and was endeavoring· to bring his records up
to date. And he had this psychologist make these interviews
. for the patients that had been there for a number of years.
Q. Up to that time, it hadn't been n part of the regular
routine of the hospital f
A. Not for records. They may have gone through from time
to time and touched them and seen them and just taken them,
hut without making a record, just passing like you do daily.
Q. Now, several questions were asked pertaining to Professor Glassett 's attitude, being spied' upon or being· investigated. ,,7as it not a fact, or is it not a fact that during this
time, that a certain number of patients were required to pay?
You had a certain number of pay patients at the institution?
A. Yes, sir. We had some. Under a dozen, I
page 163 ~ think.
Q. Mr. Poff in one statement here told the witness that there was no one there at that time paying. But
that is not a fact, is it f
A. No, sir.
Q. And the people that paid were necessarily ·what kind,
what tvpe of people 1
A. "V\T ell, they were probably of two categories. The people
bad relatives who were well off or well enough,-! mean,
financially well off enough to pay, like we had, I remember
one case from Norfolk who was a deteriorated, dilapidated
childish praecox whose father was worth a million dollars. 1
think lie, for some twenty-five or thirty years paid something
in the neighborhood of probably fifty dollars a month for her
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keep there and there was others of like kind. In the other
eategory were people who wished to come there as voluntary
patients and paid as much as they possibly could. They were
known as pa.y paticntH.
Q. And weren't some of the inebriates supposed to pay'?
By law now, you had a right to do that, didn't you f
A. That, I don't know. I don't know too much about pay
of the inehriates bcca use they were coming and going all of
the time. They may have paid.
Q. Do you know who had charge of collecting these funds,
seeing that they were paid, seeing that the patients who should
pay, paid?
page 164 ~ A. No, I don't, unless maybe :Miss Bosserman
or Mr. Hemp may be able to tell you them. I
know on the back of the case folder which were manila envelopes of this sort, whoever was a pay patient, there was a
large, red, rubber stamp that was pay patient on there, pay
patient, and you could spot tliem in the files, those who paid.
Mr. Hite: I believe that is the extent of our questioning.

RE-CROSS EXAMINATION.
Bv Mr. Dalton:
·Q. But there ,vE_ts no legal requirement to pay anything up
until the year 1948, was there Y I mean by law?
A. That, Mr. Dalton, I can't answer.
Q. "\Vbo was A. L. Chapman f
A. She is a psychologist who is on our staff there now.
Q. Is he there now?
·
A. She. Yes, she is there.
Q. Well, I notice there it says in Five that the· patient
seemed slightly depressed and hopeless. What does that word
''hopeless;" what is the implication of that word?
A. I suppose about his future, hopeless about his future.
He probably was, having been in the hospital over so many
ye.a rs and feeling the security of the hospital; that if he went
out into society, he would probably be lost, and
page 165 ~ that would make him hopeless. That is what I
gather.
Q. In the conclusion it says, "Patient has some insight into
his condition." Does that imply that he didn't know, be
didn't really understand his condition, doesn't it Y
A. No, that implies that he did. He has some insight, not
total insight, but some.
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Q. That means he didn't rea1ly fnl]y understand what was
wrong with him, did he?
A. Well, of course, none of us want to lmow the truth about
ourselves. And if in such an interview, if the person that
questions would lead them to express the truth about themselves, they may prove evasive.
Q. But doesn't that indicate that he didn't fully appreciate
his condition because it is qualified by "some insight," isn't
it?
A. Well, I wouldn't say that. He may not have known all
of the mental mechanisms behind it, but h~ recognized that he
was so insecure that he would have to stay in the hospital.
Q. But it winds up by saying, '' Since that time he has lost
interest in things which normally would have been of decided
interest to him." It says, "Says he used to try to do something about it hut knows that it is hopeless now." Isn't that
about as depressed a statement as you could finM
·
A. No, sir. I wouldn't say that. No, sir.
Q. What is more depressed 1 Give me an ilpage 166} lustration of what is more than knowing it is hopeless and going to commit suicide? Anything
worse than that _now?
A. Well now, yon must understand this man had bad a
station in life until he went to Phipps Clinic in which he had
a home and ·wife and profession in life, daily interest in life.
Aud then he lost his wife and he goes to Phipps Clinic. And
at this time in 1944, he had been in a mental hospital for some
twelve or :fifteen years, I guess. And naturally he says he
has lost interest in things which normally would have been of
decided interest to him in t~e past, meaning from probably
Phipps, before he went to Phipps.
Q. Now, you say about twenty per cent of your twenty-five
hundred people there are of the manic depressive insanity
type?
A. That is off-the-cuff now.
Q. Yes, I mean, just guessing f
A. Yes.
Q. Does that per cent run throughout the state of about how
many thousand patients are there?
A. I think the same percentage runs through all of the
State hospitals. But whether I am actually correct in saying
twenty per cent, or whether· it should be less, I don't know.
Q. How many in the State, ninety-six hundred, ii:i all of the
State institutions 1
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A. In Virginia?
Q. Yes:.
page· 167 r A. I think it is twelve thousand, around twelve
thousand patients.
Q. If it was twenty per cent, we have got about twenty-four
hundred people iu there in the institutions of Virginia with
manic-depressive insanity, haven't we·!
A. Probably so.
Q. Probably soi
A .. That we catalogue as manic:..depressive. Now, this man
may not have been .manic-depressive. He may have been some
other diagnosis but DeJaruette diagnosed him on that basis ..
Q. They diagnosed him as. that up· at Johns Hopkins Hos-·
pitaH
.A. No, I don't think so·. There was no diagnosis. J olms:
Hopkins never submitted a diagnosis.. John Hopkins will not
submit you a diagnosis~
Q. They will not. I hadn't looked at it to see but I thought
there was something to that effect f
A. I am pretty certain they haven't given a diagnosis.
Q. But anyway, regardless of that, if we had twenty-five·
hundred of this type in the mental hospitals of Virginia, we
have twenty-five hundred who could potentially make a valid
will, with manic-depressive psychosis, haven't we f
A. Yes.
Q. And if you will ref er.A. In that twilight zone.
page 168 ~ Q. ( continuing )-to the progress chart, to the
examination on February 6, 1935!
A. \Vhere was that now i
Q. February 6, 1935.
A. February 6, 1935, an examination 1
Q. Yes. Did you have a note of that f
A. Oh, yes.
Q. Head that to us.
A. This is written in pen. "Frederick S. Glassett, February 6, 1935. He has been losing flesh recently and has been
quite pale."
I think he suffered from pernicious anemia, a form of
anemia ; I am not sure.
'' Examination of his blood shows the characteristics of
permc1ous anemia. His temperature has been slightly
elevated. A week ago he was transferred from VYard 17 to
Ward 15.''
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That was our ward for the physically ill.
'' And has been kept in bed, given a liver diet and other
special diet. Concentrated liver extract is given intramuscularly once a week. In the meantime, he has become .very much
depressed and is very restless and agitated."
Q. Agitated. Now, let's take up that. You talk about depressed and restless. ·what does "agitated" mean¥
A. ·wen, when one has some anxiety, walks around, probably is agitated.
page 169

r

Mr. Hite: Doctor, just a little louder.
The ·witness: ·walking around, agitated, lie
may sort of feel hopeless and wrings his hm1dr.;.

By Mr. Dalton:
Q. All right. Go ahead.
A. '' Says the men on the ward are talking about him and
threatening to do him bodily harm. Says they accuse him of
not paying his board and of not working enough while he
was out on the hospital grounds.''
That is the end of that note.
• Q. Now, let's see. There is another one fo1Iowing that.
A. "F,ebruary 16, 1935. For a week, he had elevation of
tcn1perature, at times to 101 ° in tho afternoon, but for several
days temperature lms remained normal. Pulse is eightyfour. Respiration 20. He looks better and has a better cobr.
He is still depressed and has the depressive delusions and
hallucinations.''
On :May 12th, want me to read that 7
Q. It is perfectly all right. I was going to ask you there,
what does delusions mean?
A. Well, it's a false idea that a person entertains without
fact, foundation of fact.
Q. Like the one there where he thought that he was being
investigated by the institution f
A. Yes.
Q. That was a delusion, wasn't it?
page 170 ~ 1\.. ·wen, I don't know whether it was or not. I
really don't know whet11er it was or not.
Q. Wasn't it bound to lmve been a false idea because there
wasn't anybody investigating him?
A. 1Vell, he may have had some basis of fact for thinking
there was.
Q. And that they were turning against him and all of those
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things. That is what you really think of ai:; delusions, don't
you?
A. W'ellQ. ·what is that word "hallucination" f vVhat does that
word meai1. That is another big word.
A. An hallucination is where the patient, person believes
theyliear or smell or see, three senses, hear, smell or see something that doesn't exist. They hear voices.
Q. Would you call those things manifestations of a normal
mind, thinking that you hear or see something that doesn't
exisU
A. No, sir.
(~. Or hearing something that wasn't sounded'¥
A. No, sir. But I might say to qualify that, what I have
read here. This man was held physically in our hospital ,vard.
And he may have been,-these symptoms may have been due
to toxicity of his phy8ica.I rondition.
Q. Aud when he would be in a state like that, he
page 171 ~ ,vould not be in any shape to make any kind of a
will or writing, would hef
A. No, I should think not.
Q. You wouldn't think so. Or if he is under any delusions
or any hallucinations, you wouldn't think so, ,voulcl you?
•
A. No.
Q. Now, what is delusions there, persecution 1 Delusions
of persecution, what does that mean?
A. Delusions, persecution, is an idea that a person attains,
ns I said, ,vithout fact that he is talked about or watched, followed for the purpose of gaining certain knowledge about that
person.
Q. And wouldn't that be about what he described there in
his own handwriting ,vhcn he said, "I believe I am being investigated and it looks as if I lrn.ven 't treated the hospital
right and I am afraid of the vengeance of the people here"?
Now, wouldn't that be a hallucination 1
A. l\Ir. Dalton, it may have been. And on the other hand,
it may not .. As I said, he ·was a person with a sense of guilt
probably as was pointed out about his not payii:ig Goel his
tithe and he--lived there those many years. And he may have
felt that the autl10rities had the feeling that he should pay
his way by being at the hospital. I don't know. I am just,on the other hand, he may have beenQ. You weren't there and of course you don't knowA. I wasn't there.

Western State Hospital v. George F. "\Ylninger, et

at

135

Dr. J a1nes Pettis.
page 172}

Q. (continuing)-what happened during those
years"/
A. I am just expressing an opinion., knowing the hospital
and its operations in 1931 to 194L
Mr. Dalton; All right. Stand aside.

RE-DIRECT EXAlVIINATION.
By Mr. Hite:
Q. Doctor, Senator Dalton seems to lay great stress on the
fact'

Mr. Dalton: I object to his saylng what I have done. You
just ask him the question.
The Court: Ask him the question. Gentlemen, 1 will give
you all of the time you need to finish with the witness, but unless you have got something new, finish as nearly as possible
and then turn him over to the other side and let's proceed. If
you have got something omitted or something new you. have
t11ought of, I will permit it.
·
Mr. Hite: I think it is a question he brought out here, the
question about his depressive delusions and hallucinations.,
and one· other question.
The Court: All right.
By Mr."Hite:
·Q. The fact that a man may have depressive delusions,
aren't they more or less temporaryt A man might have hallucinations after l1e has drunk a few too many,, taken on a few
too many cocktails, or something like thaU
page' 173 ~ A. They can be temporary.
Q. A man may be sick as you have indicated
and the toxic condition of his sickness might cause hallucinations f
A. They can be temporary or permanent.
Q. And were these hallucinations permanent in this man?
A. Not to my knowledge. I don't know that they were. He
never expressed any hallucinations or delusions to me in my·
talking with him. ·
Q. Well, is there anything in the record that shows that that
man was under permanent sense of delusions or hallucinations?
A. I don't think so.
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Q. The records don't show it, do they7
A. I don't think so.
Q. And on this one occasion when you speak of depressive
delu...~ions and hallucinations, it wa8 in February, 1985, February 16, 1935 when tile man was sick in bed with a temperature?"
A. That is right.
.
Q. A temperature of over one hundred?
A.· One hundred one.
Q. One hll:ndred one. And that is the only occasion tl1at this:
record speaks of tllis man having hallucinations 1
A. Yes, sir.
. Q. And that is back in '35 ¥
The Court: Let 1s try not to repeat, gentlemen.
page 174 ~ We have got to get along. You have asked that
question two or three times.
l\fr. Hite: AU rigllt., sir. I don't think I hacl gone into that
if your Honor please. I believe that is all I want to ask him.
The Court: All right. Stand aside. Call your next witness.
Mr. Hite: All right, sir ..
(Witness excused.)
Mr. Hite: If your Honor please, we have some depositions'.
that were taken after due notice was served on Senator Dalton,
or a member of his firm. Could we read those depositions
now and then put Dr. Blaylock on f He can be reading the
depositions while I go out.
Mr. Bumgardner: The depositions are very brief.
The Court: All right. Let the depositions be reacl.
Mr. Bumgardner: W'ith your permission, I will omit reading- the notice to these depositions.·
The Court: All right. Have a seat rig·ht there and read
ili~.
.
.
(Whereupon, Mr. Bumgardner read the following deposition of Miss 1\fartlm V. Baylor.)
The depositions of Miss Martha V. Baylor, taken before me,
Shirley Hiner, a Notary Public., for the County of Augusta
in the State of Virginia, pursuant to notice herepage 175 ~ to annexed at tl1e -western State Hospital at
Staunton, Augusta County, Virginia, on the 3rd
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day of September, 1952, between the hours of 2 p. m. and 4
p. m., to be read as evidence on behalf of the ·western State
Hospital., Defendant, in a certain Suit in Equity, depending
in the Circuit Court of Montgomery County, State of Virginia,
wherein the said Western State Hospital is one o_f the Defendants and Harry E. ·winingclcr is Plaintiff.
Present: ]\fr. James C. Turk, Attorney of the Firm of
Dalton and Poff, for the Plaintiff, and Mr. Rudolph Bumgardner, Jr .., for the Defendant.
The Witness,
MARTHA V. BAYLOR,
being duly sworn, deposed as follows:
DIRECT EXAMINATION.
By l\fr. Bumgardner:
·Q. Please state your name, age and residence?
A. My name is l\fartha V. Baylor. My age is 63 and I live
in Staunton.
Q. ~Miss Baylor, as you know, these depositions are to be
read in the case involving the "'W"ill of Mr. Glassett. I believe
that you are unable to attend this case in person because of a
heart condition which precludes you from traveling! Is that
true!
A. Yes.
Q. I believe you a re a registered nurse ?
A. Yes, I am.
Q. ,vm you state in brief your professional
page 176 ~ training and experience?
A. I graduated from St. Luke's Hospital in
Richmond in 1916. I have had 14 years experience as superintendent of three ( 3) hospitals-Sheltering Arms Hospital
in Richmond,, St. Luke's Hospital in Richmond and Roanoke
Hospital in Roanoke. I have done some public ·health work
and spent several years after my graduation in college.
Q: Miss Baylor, when did you come to the Western State
Hospital¥
A. November 1, 1936.
Q. What has been your professional capacity since then at
this hospital f
A. I was employed as an office nurse for Dr. J. W. Freed
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who was in charge of the male service at this hospital. -when
they put in a new statistics system, I was delegated to overRee
the statistical records. Since 1939, I have been working here
as Statistician.
Q. l\fiss Baylor, did you know a patient at this hospital
named Frederick S. Glassett f
A. Yes, I did.
Q. Do you know ar>proximately when he came to this hospital and, his age approximately at that time, and bow long
he was a patient here?
A. He came to the hospital in Hl31. His age at that time
was 54 ancl he remained in the hospital until his
page 177 ~ death,, which occurred in January, 1950.
Q. I believe that the hospital records show that
he was co111mitte<l on November 21, 1931 and that bis death
was on January 27, 1950. Is that in accordance with your
recollection f
A. Yes. ·
Q. Miss Baylor, I believe you stated that you knew l\fr.
Glassett. Will you explain the opportunities which you had
to see him and the frequency with which you did see him or
observe him t
A. I met :M:r. Glassett on the first day he went to work for
Dr. Freed, next to the record room where the hospital records
are filed. I saw him every day unless I was on vacation. He
had his meals in the employees' dining room. I bad frequent
eonversations with l1im, not only on hospital records but on
other things.
Q. Did you continue to see him until the time of his death?
A. Not quite. It continued until some time in 1944 or 1945
when he was moved to a closed ward.
Q. Do you know why he was transferred to a closed ward?
A. Yes. He was becoming feeble physically.
Q. Did you see him from time to time after that or do you
recall?
A. No. I never saw him after thnt.
page 178 ~ Q. But as I understai1d, from 1937 until after
1945, you would see him practically every day. Is
that right?
A. That is right.
Q. During that period of close observation of him, what was
his confinement status f What type of confinement was he
under1
A. He was not. really in confinement at all. He was on
,Vard I which is an unlocked ward. He had the privilege of
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going .over the grounds or over town as he chos~. His sister
was here and he would visit her on the lawn. I would see him
talking· to lier. He would help in the record room., simply because he wanted somethinO' to do and felt tha.t lJe should.. He
appeared to me well eno11gh to be at home, but appurently had
no home, as lie stayed on here.
Q. Do you know the type of work he did in the record room 1
A~ The patients' records were constantly being taken out
for one purpose or the other and this is the work he did-replacing records in the files.
Q. Will you state your observation of his general deportment and manner during this period?
A. Mr. Glassett was a gentleman. He was an eclucated man
and was always well-l1elmvcd. He was sometimes depressed.
He gave that appearance. Some days had very little to say.
He was always pleasant whe~1 he felt like talking·.
page 179 ~ I never heard llim make a stntement that was irrational. The only thing· that I observed in his
mental condition was one of mood changes. I was never able
to discover any faulty thought content. 1\fr. Glassett was
really just one of the family. As I have said before, he was
even allowed to eat his meals in the dining room. He was
generally regarded as a friend.
Q. During· tlle period that you observed him, did be appear
to be aware of his surroundings?
A. Yes, at all times. Even during tlie time he was depressed be was completely aware of his time, place and person.
Q. Mr. Glassett executed an instrument which is his purported. "\Vill on February 3, 1942. Do you remember anytl1ing
of his condition about that time or have any way of placing
vour recollection of it?
· A. I remember Dr. Freed telling about going to Dr. De~Jarnette about Mr. Glassett making a "\Vill. At that time he
was depressed and he was placed on vVard 21.
Q. As far as you can re.call, was this one of the periods like
the period of depression?
A. Yes., ]1e was perfectly rational, but quiet and in a somewhat depressive mood. He had a feeling of inadequacy. A
feeling that he had failed some place.
Q. In your conversations ,vith him, did he ever have occasion to discuss any of his business, personal or
page 180 ~ financial affairs with you?
A. Yes, in a casual sort of way. He remem-
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bered that his wife was dead and that he ouce had been a
teacher and I understood that he had a house· somewhere, but
I didn't know where.
Q. Did he seem to be' in touch with and understand his financial affairs?
A. Yes ..
Q. Discuss tbem intelligently f
A. Yes, he did. Wben his sister died he made arrangements
for her funeral. I knew that he bad a committee.
Q. I believe· that you stated that Ile had mentioned the death
of his w.if:e and that he visited I1is sisfor who was a patient
here. Did I1e ever mention any otheT family·¥
A.. No. .
Q. Do you have any knowledge of any members of bis· family
visiting him during that time?
A. Not to my knowledge and I think I would have undoubtedly known.
Q. Did he ever dise1rn-s witll you his treatment at this l10spital or how he felt about it?
A. Yes, he did. 1\fr.. Glassett had told me on more than one·
oc~asion that his sister was here and he had come to rega_rd
this as home. He seemed content and happy here except for
bis periods of depression and he would not have
page 181 ~ b~en happy any place during the period of depres. Sl011.

Q. From your observation of Mr. Glassett during this
period, do you feel that he understood and w·as capable of
making decisions in regard to his business and personal
affairs!
A. Yes, I do.
_
Q. Even during periods of depression Y
A. Ye·s.
Q. During this period., was Mr. Glassett 's physical health
and agility that of the average man of his age?
A. Hardly. He had trouble with his eyes, I remember, and
had some trouble with his feet. I don't know what, but he complained a good deal..
Q. He was not bedridden and was able to be aroundf
A. I know he was up and around on time.
Q. During this period, in your observation, was he capable
of recollecting his property?
.
A. Yes, he was. From conversations with him on history
and world affairs, I g·athered that be remembered as much as
any normal person. He was a very intelligent man.
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Q. And during this period, he would have been able to recol·
lect his people?
A. Yes., he would.
Q. He would have been able, in your opinion, aware that he
was making a Will?
A. Yes.
page 182 ~ A. Yes.
Q. Know bow be wished it and the disposition
of his property¥
A. Yes.
Q. This, even during periods when he was quiet and somewhat depressed f
A. Yes.
Q. Miss Baylor, in your opinion, during the period of your
observation, did Mr. Glassett possess the mental capacity to
make a Will 1
A. Yes, at all times.
Q. Even during periods when he was moody Y
A. Yes, because his thought content was not disturbed.
1

CROSS EXAMINATION.
By Mr. Turk:
'Q. Miss Baylor., what was your official position when yon
came to work at this hospital 1
A. Office nurse to Dr. J. W. Freed who was Chief of :l\fole
Service.
Q. Is it true that in your official capacity you had access to
the hospital records on the patients here 1
A. Yes, that is true.
Q. Do you ever remember having examined the records of
Mr. Glassett f
A. Yes, I do.
page 183 ~ Q. Isn't it possible that some of the information
that you gave could have come from those records 1
A. No, it couldn't possibly.
Q. Are you aware of the fact that he was transferred here
from another mental institution?
·
A. I knew it because he told me. I did not see it in the
records. It may have been in there, I don't know.
Q. Did Mr. Glassett ever have a furlough while he was here 7
A. Not while I knew him.
Q. Was it ever recommended that he be given a furlough 1
A. I don't know.
·
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Q. Did he ever tell you what his property was, tlie extent
of it or his holdh1gs 1
A. No. I got the impression that he owned the house.
Q. I believe that you stated that sometime after F~bruary
3, 1942, he was transferred to a closed ward for lns own
safety. Will you explain that?
A. ·ward 21 is a worcl in which we keep patients for fear
they should become depressed. If depression does not last,
thev are transferred back to their old ward.
Q. Are you aware of the fact that on several occasions that
he threatened to commit suicide?
·
A. I know that he spoke of it.
.
Q. In your opinion., a man that is sane and
page 184 ~ normal, would he make those threats?
A. Possibly. I did not regard what he said as
threats. It was more an attitude toward life.
Q. Do you consider that the usnal attitude of a nom1al,
sane person 1
,
A. In the first place, I do not always know what is normal,
but I certainly do not f_eel that every person who talks of suicide is insane.
Q. :Miss Baylor, did be ever discuss with you his relatives?
. A. Yes, bis sister and the fact that his wife was dead. I
did not know he had anv other relatives.
Q. Then you aren't sui·e whether he had any other relatives.
He never told you f
A. I told you I don't know what be had. That wasn't the
sort of conversations we usually l1ad.
Q. And you aren't positive that he knew the extent of all
of his property 7
A. I can't be positive what any man knows.
Q. Did he ever discuss the disposition of his property at
bis death f
A. No.
.
Q. Miss Baylor, the opinions that you have expressed, are
they your own personal opinions or are they based on the hospital records or in your. official capacity on the
page 185 ~ hospital staff?
..A.. They are my own personal opinions.

RE-DIRECT.
By Mr. Bumgardner:
Q. Miss Baylor., I believe that you have been a registered
nurse for approximately 36 years 1
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A. Yes, I have.
Q. The opinion which yon haxe expressed to the menta.l
rcapacity of Mr. Glassett is based upon your observati~n of
him over a period of years, of which,you have previously testified. Is that correct f
A. Yes, that is correct.
Q. Do you know whether any member of his family ever applied for a furlough for him in tl1eir custody?
A. If they did, I never heard of il
Q. In your conversations with Mr. Glassett, when he mentioned his home and his family, did he discuss them in a
normal and rational manner?
A. Yes, he did.
Q. Miss Baylor, I believe you have mentioned that Mr.
Glassett did things when he was moody and spoke despondently of life. Do you know if he ever made any actual attempt
to commit suicide 1
A. No, I don't think I did. ff l1e did, I never beard about
it.
Q. This transfer in 1942, I believe you have
page 186} testified, was merely a temporary matter and that
he was subsequently returned to open ward¥
A. Yes, that is right.
.And further this deponent saith not.

/s/ MARTHA V. BAYLOR,
State of Virginia
County of Augusta, to-wit:
I, Shirley Hiner, a Notary Public for the County of Augusta,
in the State of Virginia, do hereby certify that the foregoing
depositions were duly taken., reduced to writing, and signed
by the witness, before me, at the time and place therein mentioned, pursuant to the annexed notice.
In witness whereof I have hereunto set mv hand and seal
at Staunton, Virginia, this 5th clay of September, 1952.

/s/ SHIRLEY HINES
Notary Public.
I\Iy Commission expires February 12, 1959.
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The Cour_t: File the paper with the court reporter there-,
please. Gentlemen., do you want a recess at this point¥ All
rig.ht.. Take a five-minute recess.
(Thereupon, a short recess was taken by the court.)
The Court: Are you ready to proceed if you please i Let's
see, Dr. Blaylock, they say they want you next please, sir.
page 187

~

JOSEPH R. BLALOCK,
having been first duly sworn, was examined and
testified as follows :
DIRECT EXAMINATION.

By :M:r. Hite:
Q. Dr. Blalock, please state your name and your address
please, sir.
A. Joseph R. Blalock, :Marion, Virginia.
Q., And what is your present position, sir t
A. I am Superintendent of the Southwestern State Hospital, Marion.
Q. And how long have you been Superintendent¥
A~ Fourteen years.
Q. And prior to that time had you had any training in psychiatric work or psychiatry?
].\fr. Dalton: We admit his qualifications.
The Witness: Yes.

By Mr. Hite:
Q. You are a specialist in psychiatry, aren't you ·1
A. Yes.
·
Q. How many patients are there at the Southwestern Rtute
Hospital?
A. Fourteen hundred.
Q. Doctor, you have beard,-you have been l1ere
page l 88 ~ all today and you have heard the te.stimony here
given by these other doctors and laymen in regard to Mr. Frederick Shirley Glassett who was a former
teacl1er at V. P. I. I assume you never knew him, did you Y
A. I never knew Ilim.
Q. Did you ever see him Y
A. I never saw him.
Q. From what you have s·een,-from what you have beard
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here testified, all of the facts you have beard-I may not be
able to include them all in my hypothetical question, but I
think the Court will permit you to use what you have heard
here and know from having heard here todav-this man in
h!s e~rly 50's in 1931 who was a very devoted husband, lost
Ins wife, early '31, I am not sure of the date, in February, I
think, '31. At that time, be was a professor of mathematics at
V. P. I. where he I1ad been teaching for several years. He was
a very sensitive, very meticulous, rather painstaking man
who taught mathematics. He had developed some skin
trouble on his feet, on his bands and maybe other parts of his
body, and a- cyst or some kind of a little trouble on his nose.
Shortly after the death of his wife, he went or was sent by his
physician, Dr. Henderson of Blacksburg-, to the Clinic in
connection with J olrns Hopkins in Baltimore. And they kept
him there for awhile and he made some marked improvement.
But he seemed to be depressed. The records there
page 189 ~ do not find that he was a manic-depressive hut
tl1ey said that he ,vas depressed. He was directed
at the request of Dr. Henderson in Blacksburg to be tram,ferred to the Western State Hospital, Staunton. He was
transferred there in care of an attendant who acted as applicant in a lunacy commission, or in the commission now as they
call it, wl1ich commission states on its face that he was men-tally depressed.
He was committed to the hospital in Staunton sometime in
the late part of the year 1931 and he remained there ns n
patient until he died in '50. And durinp; that time lie wa8
declared only as a manic-depressive. During the time he wns
at the hospital, certainly up until February the 3rd, 194·~, he
had the freedom of the grounds. He was on an open ward a11d
had freedom to go to town when he pleased and come when lw
pleased and acted accordingly. You know what an open warcl
means better thRn I; that he worked for several years off and
on in the record room of the hospital and did other thing;s
pertaining- to the services and employment in and about the
hospitnl; that he was fairly sociable, though not highly soriable; that he was sensitive, retiring: in some respects·; tl1at he
felt a great sense of obligation to his people that he knew nncl
to the institution which cared for him; that he was somewliat
proud; that he felt llis condition in life lmd been lowered by
the fact that he had had to be sent to an institution; tbnt hr.
had been treated for a skin disease nrior to FPhpage 190 ~ ruary the 3rd, 1942 by Dr. Smith of CbarlotteRville
and by others, and that he was worried consider-
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ably about his physical condition and about his financial condition; that he had shortly there before on about the 1st or 2nd
of F,ebruary, '42, had been to Charlottesville; that he had
written the letter in his own handwriting in which he gaYe
reasons for wanting- to give what he bad to the hospital, and
stated in the reasons there that the· hospital had been good
to him and cared for him and he felt an obligation to the
hospital; and assuming that he knffw that he was in touch with
the realities of life; that be knew what he was doing at all
times; that he knew his property, and could comprehend and
apprehend the extent of his estate, both personal and real;
that he knew the objects of his bounty; that he knew his relationship; that be knew his people and his friends and relatives; and assuming· that he had no relatives, near relatiYes,
nearer than, I believe, second or third cousins, and that none
of his relatives had been to see him for a period of over fifteen
years, or had written to him; that he only had one sister who
was in the institution with him at that time; assuming all of
those facts, would a man under those conditions and facts and
circumstances be mentally able and capable of executing a wil1
and disposing of his propertyf
Mr. Dalton: ,,re make the same objections, your Honor, to
this hypothetical question and unless the Court wants it, we
will not undertake to assign the exceptions to the
page 191 ~ question specifically now. But in order to save
time, if counsel is willing·, we are willing to assign
them later.
The Court: You better assign them no,v, please.
Mr. Dalton: All right, sir.
.
The Court: So that we will know what is in your mind.
Mr. Dalton: This hypothetical question asked of Dr.
Blaylock does not embrace the snrrounding·s at the time of the
execution of tbe paper writing of February 3rd, 1942. It
leaves out of consideration the form of that writing. It leaves
out of consideration the fact that a holograph will, designated
as such, had been ,nitten and exeeuted by 1vf r. Glassett on
March the 21st, 1931 w·itb a codicil thereto in the handwriting
of the said testator; that he knew· the form and manner bv
which it could be written. It leaves out of consideration th'e
fact that he was suffering at times from delusions and hallucinations; that he was very depressed at times. It leaves ont
of consideration the fact that on the clay that this paper writing was brought to tl1e office, that he was in an emotional state
to such an extent that Dr. DeJarnette, the doctor in cl1arge,
had him confined to a locked ward. It leaves out of considera-
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tion the many other references that we have made during the
case. t? the cond~tion of Glassett., th~ papers indicating his
-cond1t10n. And 1t leaves out of consideration more than all
:the fact that there is no evidence in this case that on February
the 3rd, 1942, the time that the purported writing
page 192} was written, was alleged to have been written as
to what his mental condition was at that time
which is an important and all-controlling feature of the case.
And it also embraces a conclusion of law on the part of counsel and for the witness to answer.
The Court: I am going to permit the doctor to answer and
you may cross examine. And I am going to say this for the
benefit of the jury and counsel. The lest of legal capacity is
set up to be that the party is capable of recollecting the property he is a.bout to dispose of, the ob:ic-'cts of l1is honnty and the
manner in which he wishes to distribute it among them. The
testator must be shown to have pussessed at the time of making it, sufficient active memoTy to· recall his family and his
property, and to form some rational judgment in regard· to
the claims of one and the disposition of the other with reference to the claims of family and blood..
Now with that, Doctor, you may answer the question.
:Mr. Poff: Except.
The Witness: My answer to the question and the other
information that has come out, as I understood it, I feel that
he was able, was capable of making a will around that period
of time.

By Mr. Hite:
Q. Doctor, there is some evidence l1ere that back in '35 that
Mr. Glassett was sick at one time, February 16th, 1935, was
in the hospital and had a temperature of 101 for more than
two days. I don't know just how many days.
page 193 } And he at that time,-thc doctor said that he had
suffered certain delusions and had hallucinations.
·were those,-assuming- that he wns there sick and in the
l1ospital and he had a temperature of 1.01, was that calculated
to cause him to have delusions f
A. The presence of some types of infection would he conducive in some people or tend to help them to have a mental
state of a confused or delusive type in which ther will he unclear about their surrounding-s and have symptoms in the nature of delusions and hallucinations.
One would have to have been there· and seen him to say
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whether that was true· in his case or not. But the presence of
a fever and some type of infection and anemia would tend to
suggest that.
Q. \Vell, would they be permanent or temporary 1
A. If they were of a permanent type, they should have·
continued to appear as hallucinations or delusions and not
be present over just a rather brief period.
Q. ·well, the records so far as we know do not show any
after this date.on February the 5th, I mean, on February the·
16th, 1935. Now, of course, you didn't see the man and you
clon 't know. You just have to answer the questions from what
information you have. But from all of the information you
have here before ·you, including my hypothetical question and
the one that Senator Dalton propounded through
page 194 ~ his objections and the hypothetical question read
to you by the Judge.
The Court: I didn't read him a hypJthetical question. I
just read him the law; read him the law from the case up
there.
By Mr. Hite:
Q. From all of those facts, assuming that they all existed aS'
of February 3rd, 1942; do you think that 1\fr. Frederick
Shirley Glassett was mentally able of understanding the
objects of his bounty and understanding the extent of his
property and capable of disposing of his property on tlia t
occasion!
Mr. Dalton: Just a second. I wanted to make a similar objection to the question and further· state that we have not
propounded to the witness any hypothetical question as Mr.
Hite has indicated. Our position was just one of remarking
on the thing·s he had omitted in asking the question and it is
up to llim to confine his question as he sees fit to such facts as
he tl1inks have been shown and to base the hypothetical question upon that.
And there is even one further ground which has just now
occurred to me; that Mr. Glassett must have Imown and must
have realized and must have intended at the time of the oxecntion of the paper writing of February 3, 1942 that it was a will.
The Court: Well, Mr. Hite, your question probably does
not include all of the facts. The question should embodv alI
of t11e facts pertaining to the issue involved in the question as
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to which there is no coniiict in the evidence, topage 195 ~ gether with the other evidence relied upon by the
propounder of the question for the determination
of such issue in bis favor as to which the testimony is conflicting.
·
I am going to let him answ.er the question and I will g·ive
these gentlemen opportunity to cross e.xnmine.
e are just
going to take our time until we get through this case.
l\fr. Hite: All right.
l\Ir. Dalton: Save the point.
The Court: I will permit these gentlemen to cross examine.
The ,\7itness: In answer to the question, I feel that he met
those requirements.

,v

By Mr. Hite:
Q. That he was able f
A. That he was able to meet those particular requiremenb;
-understand his property, know the nature of his bounty and
so forth.
Q. And to execute a wilU
A. And to execute a will.
Mr. Hite:

Cross examine.

CROSS EXAMINATION.
By Mr. Poff:
.
Q. Is it not true that this mental disease of manic-depressive psychosis is a varying, undulatinp; disease, changing in
its intensity and in its frequency .and in its nature over a period of time?
page 196 ~ -A. It has certain characteristics of the disease,
itself, but it does vary a great deal in different
people.
·
Q. Yes, sir. And that being true, you would not undertake
to say that Mr. Glassett was necessarily capable of making· a
will at any other day or hour that he spent at v.,r estern State
Hospital, would you?
A. I would not hesitate to say he was capable at any time?
Q. Yes.
A. The record, as you know, was quite inadequate. Great
periodi.;; of time a rcn 't covered. It just gives sort of a broad,
general picture of the whole course there. He was considered
sick enough to go to .Johns Hopkins and sick en ought to he
sent on to an instiution in Virginia. And it sounds to me as if
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he was somewhat more sick than he was later, because certainly for years he was apparently on an unlocked ward doing
certain work. .And from the evidence, it sounds as if he had a
general depressive attitude which sometimes was more marked
and sometimes less marked.
Q. Then is your answer to my question that he would have
been able to at any hour of the eighteen years he was, or noU
.A. I just couldn't say.
Q. \Vell, if you can't say.A. Mv answer is that for most of the time he
page 197 ~ was able to.
Q. But that there might have been and probably
were times when he was not able tot
A. There could have been.
Q. Yes, sir. Now, how then can you say that on February
3rd, 1942, assuming- that all of these things were present at
that time, that he was able to make a will f
A. It could· only be an opinion and I can't say definitely.
I mean, I assume in my mind a certain chronic course running
o,er that period of several years.
Q. \Yell, as a matter of fact, Doctor, there is nothing in
that record which would indicate that he was enjoying a lucid
interval during this early part of 1942, is there? N otbing
whatever to indicate such!
A. I don't recall the record referring to that.
Q. Then you wouldn't undertake to say definitely ,vhat his
mental condition was for the first three months, say, of 1942
if tl1ere is nothing in the record to that effect 1
A. I feel. that he was capable based not on what is in the
record but what I heard i11°the whole testimonv.
Q. That is that he was capable the first three months of
19421
A. \Vell, the testimony didn't ref er to the first three months.
It referred to his being on Ward I and helping around the
offices and having ground privileges.
Q. W oulc1 you say that of every hour or every
pag·e 198 ~ twenty-four hours of every clay of that threemonth period that he was capable of making a
willt
A. I rather think he was. I don't think,-I douht if the:
nature of the disorder, if he went into any confused state or
anything like that for any brief peTiod. I haven't heard it
referred to except back in 1935.
Q. But inasmuch as tllere is nothing specific in the record
around that tin:ie tending- to show he was enjoying· a lucid
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interval, you can't sa~y he was definitely, as I understand you 1
A. I couldn't sav it absolutelv.
Q. Now as a matter of fact, Doctor, isn't the only pertinent
record in that period of time to the general effect that the
man was suffering a very depressed state of the manic-depressive psychosis and bad to be confined to a locked ward only
four days after the letter was written about which ,ve are
concerned t
A. It is hard for me to say he was very depressed. He bad
entertained from the record thoughts of doing harm to himself and had even allegedly gotten a gun. But actually he had
not done anything to himself a11d yet maybe he would have
and maybe he would not if they hadn't taken his gun.
Q. But in any event, just some few days before this February 7th which is the date of the entry in the Hospital record,
he had in fact acquired a g:un and some shotg'Un shells and
had talked of shcoting himself. That is in the
page 199 } record, isn't iU
A. Yes., that was evidence of a depressive attitude.
Q. That would tend to show that he was in a depressive
state for some period of time around that date?
A. Yes.
Q. Yes, sir. And that was the only cvidenr('.) in the record
around the early pa.rt of 1942 which would tend to show the
state of his mind clcfinitclv one wa-v or tbe other?
A. Yes.
·
~
Q. Yes, sir. Now, may I ask you whether or not a person
suffering a manic-dep1~cssivc psychosis is thcrohy predisposed:
to l1a1lucinations and delusions!
A. They are a-pt not to have them. And if tbey occur, they
are apt not to be true hallucinations but more in the nature of
misinterpretations.
.
Q. So, if a person were suffering· from delusions and hallucinations, he would then likely be suffering from another
mental condition than manic-depressive psychosis!
A. Some cases are wrongly diagno~0d a~ manic-depressive
psychosis and with further prog-ress, it develops that it is
really a dementia praecox. And those cases are apt -to on
throu~h the vears have hallucinations and delusions.
Q. ·so, a nrnn that was diagnosed as having- manic-depressive psychosis w110 during· the course of hh, ronfinement exhibitecl certain delmdons and hallucinations was
page 200 } probahlv suffering· with dementia praecox?
A. vVell, as I said before, the only reference was
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to that period in '35. That, I feel certainly wasn't present
during the subsequent years when he was on this unlocked
ward. Nobody else made further reference to hallucinations
or delusions in the record. I felt it might be toxic.
Q. Now, Doctor, will you define for us if you will a delusion
of persecution 1
A. A delusion of persecution is a belief on the part of the·
person without cause,-I mean, unjustified by actual cause
that he is being persecuted or mistreated.
Q. Does a person suffering· ,·dth delusions of persecution
tend to fear the person who he thinks is persecuting him?
A. Well, th~.re·. is 110 set rule about the reaction of people to
feeling of being· persecuted. The usual tendency is,-reactions are one of fear and trying to get away from the situation or retaliation.
Q. Isn't it also likely that a person who is suffering frorn cJe_
Iusions of persecution would try to mollify the person who
he thought was persecuting him?
A. I don't know that there is any rule about mat. I think
a great many people would.
Q. Now, Doctor, I quote from the record which you have
read. · "I believe I am being investigated and it looks as if I
haven't treated the hospital right and I am afraid
page 201 ~ of the vengeance of people here. I am turningover all my property to the Hospital and hope God
has mercy on my soul.''
And it has· l1een brougl1t out in evidence hv Mr. Hite that
this was probably writte~ somewhere around ti1e latter part of
1941 preceding tlie writing of this letter to l\fr. Harrell. Now,
would you consider a person who in his own handwri tin~ Ret
clown those thoug·hts might have been suffering from a delusion of persecution if in fact there were no factual basis for
entertaining tlrnt belief?
A. That is rather an isolated example and it appears to be
the type of tl1inkin~ that a depressed person might entertain. Along with that, he wasn't showing any general ideas
of hein.e: persecuted by people in µ;eneral.
Q. ·wen, at least there is nothing in the record that would
tend to make you believe tbatf
A. vVeII, the material in the reeord was have heard tends
to Rhow tllat in his work al1out the office there with records,
and with certain rcco·1·ds he bad apparently dwelled on those
and become concerned in his own mind unnecessarilv.
Q. Unnecessarily in view of t]Je factual situation ·as it r.eallv
existed, is tliat correct?
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A. I don't know, knowing whether he was in very goo<l
position to understand the situation. I mean, a partial knowledge is worse than no knowledge at aU.
Q. Now, does the fact that,-no, strike that.
page 202 ~ "'\Vhen a person who has been diagnosed as a
manic-depressive exhibits periods of extreme depression, is that, or is that not, characteristic of the psychosis?
A. Well, there are two kind of depression. One is,-well,
you might put it in degTees, mild or moderate and extreme or
severe. And a person who is typically extremely depl'esscd
usually presents a very perplexed, depressed mental attitudo,
moves, talks, thinks slowly, talks slowly. And practically the
only things they talk about are their own particular problems.
They are 11.ot interested in other people or world events or
anything like that. And it looked like at Hopkins ]rn was
more depressed than it appeared to me like he was later.
Q. And isn't it also,-excuse me. "'\Vere you through?
A. Yes.
Q. Tsn 't it also true that the ultimate expression of tl1e depressive period is the desire to take ones own life t
A. No, many true depressions ne-ver express any suicidal
ideas or make an:v acts toward it. The prohlem is trying to
spot those who might be suicidal.
l\Ir. Poff: That is all.
l\Ir. ·Hite: Thank you very much, Doctor.
(Witness excused.)

1\fr. Hite: J\favbe Dr. Blavlock would like to be excused so
he can be on his ·way back. ·
page 203 ~
DR. .J. F. Fill.JTON,
·
having been first duly sworn, was examined and
testified as follows:

DIRECT EXAMINATION.
By Mr. Bumgnrdner:
· Q. Dr. Fulton, you have been sworn 1
A. Yes, sir.
Q. Will you plem:;e Rtate your na:11e: ~ge and residence 1
A . •T. F. Fulton, 58, Staunton, Vir2·mia.
Q. I believe you are on M. D., Medical Doctor, is t]mt correct?
·
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A. Yes, sir.
Q. How long have you been engaged in the practice of medicine?
· A. Since 1919.
Q. Are you presently on the staff of the ·western State
Hospital?
A. Yes, sir.
Q. How long have you been continuously a physician with
the vVestern State Hospital?
A. Since· 1939.
Q. During that time, what has been your capacity? Let's
see, when did you say you went to the '\Vestern State Hospital·?
.A.. Nineteen-thirtv-nine.
Q. Eig·hteen-thirty-nine?
page 204 ~ A. Nineteen-thirty-nine. That is right.
Q. Nineteen-thirty-eight, I believe, is when you
went to the Hospital, in Novemberf
A. I was put on the staff in '39.
Q. Dr. Fulton, will you state your capacities there f I mean
what work you have done f
A. "\Vell, I started out under Dr. Freed on the Male Medical
Service. Since his death, I have been in charge of the Male
. Medical Service.
Q. I believe Dr. Freed died about 19481
A. In '48, I think.
Q. By Male Service is meant the supervision of the-A. Male patients.
Q. Male Patients?
A. ·with the exception of the :Medical Center.
Q. The :Medical Center is the Hospital, isn't iU
A. That is right.
Q. Hospital, General Hospital 1
A. That is right.
Q. Did you know a male patient named Frederick S. Glassett
who was a patient at that hospital?
A. YeR, sir.
·
·
Q. "\Vill you p]ease state to the Court the period when you
knew him and the circumstances or opportunities you had to
see him and your general observation of him?
page 205 ~ A. I saw him,-as I said, Dr. Freed was in
charg·e of t1Je Male Service and he made his
rounds every day. I would usuallv make half of them one
dav
. and half the next. I saw llim· at least everv.. other dav.
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when he was on the ward. I saw him oftentimes more than
that when he was on the grounds.
Q. Well novi1, that period of observation was from the time
you went to the hospital in 1'938 and you saw him continuously
until he died t
A. That is right. I didn't see l1im very much on the Medical
Center just a short period before his death.
Q. And immediately prior to his death for several weeks
he was confined at the l10spita], at the Medical Center for'
his pl1ysical condition t
A. That is right.
Q. As the assistant and subsequently as chief of :Male Ser':ice, did Mr. Glassett come under your professional observation as such?
A. Frequently.
Q. Will you state your general observation of his medical,
his condition at those periods f
A. "Wllen he ,,.,as on the grounds, he seemed to be very nice.
I mean, he would talk to you and oftentimes laugh and talk
about· thing·s. I didn't know until l1e was put on the ward
why, and that was, and that was, it seemed that Dr. DeJ arnette
had him locked up because he had heard that he
}Jage 206 } obtained a gnn, or bougllt one and brought it over
to tl1e hospital. I don't know ahout that. I never
SR\V it. The next I saw him, he was on the ward. He mu; depressed at tl1at time. At various other times, he would have
periods of depression and then he would feel better and
very frequently Dr. DeJarnette in making llis rounds would
say, "Let him out," and ~e would let him out for a while.
And he appeared more depressed and we put him back.
Q. The period that you speak of when Dr. Dc.J arnette put
him on the ward was,-do you recall about when that was?
A. No, sir. I didn't until there was,-testimony has been
brougllt out here today. I haven't had access to the chart.
But it probably was in 1942. That is the first time I lmow
of him since I have been there, since I had heen there that
he had been locked up.
Q. Wen, this was in Hrn early, probably in February, 1942.
Have -vou refreshed vour mind from the record?
A. That i8 from· the record, yes.
Q. Dr. Fulton, you, during the period from the time you
went to the hospital in late '48, '38 or early· '39 until this
episode of which you have just mentioned in early '42, I heHeve you have testified that you saw him practically every
clay?
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.A.. Yes, sir. Every day I was at the hospital and I was
there practically every day except occasionally on Sundays.
At that time, I lived at the hospital
Q. At that time, he was helping in the re·corcI
page 207 ~ room,
.A. At various jobs. I know I have seen him in
the-library and in the record room and other jobs. He didn't
come under my supervision in work. He was under Dr. Freed ..
Q. During· this time, what was your observation of his condition, that is, his thought content, whether he was in touch
with his surroundings t
A. To my knowledge, he was.. He certainly seemed to be>
from his conversation. Anything you would ask him, he·
seemed to know all about it.
Q. His thought content a:s you observed it was· coherent?
A. Yes,·sir.
Q. .And in touch with reality!
A. Yes, sir.
.
Q. In your opinion, was Mr. Glassett able during this period
to cuherently recall bis property anq. his surroundings!
A. In my opinion, Im was.
Q. In your opinion, was he able' to recall his family and the·
natural objects of his bounty¥
A. From other conversatio111 I imagine he was but he never
mentioned his family to me, or I to him, and I knew nothing
of his property. I mean, he never talked about that. I didn't
know nothing about his family.
Q. But in your opinion, was his thought content orderly and
coherent enough so that he would have been capapage 208 r ble of doing that f
A. I think-so.
Q. Dr.. Fulton, you have testified you are- a medical
physician a.nd that as s11ch Mr. Glassett was under your supervision a.nd in addition to seeing him officially, yon wonlcl
see him informally about the grounds !
A. Yes, sir.
Q. In your opinion, during this period that you have testified to from '39 until Dr. DeJarnette put him under observation on Ward 21 on February 7th of 1942, in your opinion,
from your observation of him and contact with him during
that time, was he capable of making a will?
0

Mr. Dalton: ·wait a minute. We object to the question f
The Court: I am going to sustain the objection. I am jus:t
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going to let him state what his capabilities were, whether or
not he could recall what he had and the objects of his bounty
in making a disposition.
Mr. Bumgardner: Instead of the word ''capable" of mak. ing a will in that question, delete that and let me add these
words.
By Mr. Bumgardner:
.
Q. You have followed this question which was asked you
whether during that period from the time you came on duty
until February 7th, 1942, whether in your opinion Frederick
S. Glassett was mentally capable of recalling his
page 209 } property, the natural objects of his bounty and
their claims upon him, knew the business about
which he vms engaged and how he might :,vish to dispose of
his property. In your opinion, was he mentally capable of
that mental concentration, activity i
A. In my opinion, ho was.
J\fr. Dalton: Objection is made to the question on the further ground that there is no evidence that the ·witness was
with him at tl1e time of February 3rd, 1942 when the allege<.1
writing was made.
The Court: Overrule the objection.
Mr. Dalton: Exception.
The Court: Of course, the test is, what was his mental
condition and was he capable at the time he wrote this will of
recollecting the property he was about to dispose of and the
manner he wished to distribute the same among the objects of
his bounty and could he at that time hold that in his mind arnl
do those things; did he have that mental capacity.

By Mr. Bumgardner:
Q. Dr. Fulton, you do recall this specific instance in early
1942, in earl v Fchnrnry of 1942 when Dr. DeJ arnette remov0cl
Mr. Glassett from the open ward and placed him on Ward 21?
1\... I remember him coming- up to "\Varel 21, but so far as the
date, I couldn't say becmu:;e I don't know.
Q. Do you have a recollection of that instance?
A. I knew he came up there from the open ward
page 210 ~ and I was told why but I clidn 't know the date.
Q. · Do you have any recollection as to approximatelv l1ow long lie migl1t have been retained up there?
A. No, sir. I don't.- I don't have any recollection.
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Q. You do recall he was subsequently discharged from
there?
A. Yes, sir. He was transferred from that ward.

The Court: Do vou know when he was transferred with
reference to this date bere al
The ·witness: No, sir.
The Court: "'Whether it was months, weeks or days or
years? •
The ·witness: I don't know. I would think it would be
several months he was up there. I am not sure.
By l\Ir. Bumgardner:
Q. Dr. Fulton, as a doctor at the hospital, from your knowledge, do you have any knowledge of any overt attempts at
suicide by Mr. Glassett?
A. No, sir.
Q. 1Vbat type of cases were kept on "\Vard 21 at that pedod?
A. It was a large ward. Held about 120, I think, and there
was every type patient in the hospital up there. Mostly, we
always put the ones we had to tube feet or difficulty getting
to eat while they were depressed patients, but they were all
niixed up. There was no way to segregate them.
page 211 ~ · Q. Tlia t wasn't your extreme ward t
A. Not a violent ward. It wasn't a hysterical
ward.
Q. It ,vasn 't violent or hysterical?
A. No, sir.
Mr. Bumgardner: Thank you, Doet~r.
CROSS EXAMINATION.
Bv Mr. Dalton:
·Q. But ·ward 21 was a ward in which depressed patients
were kept under lock? I mean, they were locked with a locked
door?
A. Yes, sir.
Q. And there were attendants in there to minister to them f
A. That is right.
Q. And do you reeall that he must lmve come there about
the time of this note of Dr. Freed 's on February 7, 1942 f
A. I think that must he right.
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Q. And Dr. DeJarnette was the one ·who -ordered him locked
upf

A. He was the Superintendent and ordered Dr.. Freed to
lock him up.
Q. And Mr. Glassett was in a depressed condition at that
timef
A. I think so.
Q. And I under.stood you to say at various other
J)age 212 } times off and on he would getter better and worse 1
A. That is right.
·
Q. In and out of the closed ward. But you have no specific
knowledge as to his condition on any particular day, do you?
A. No, sir.
Q. Now, I willThe Court: Do you know what his condition was on February 3, 19421

Mr. Dalton! He said h~ did not.
·The ·witness:: February 3rd f
The Court: Yes.
The Witness : No, sir. I do not.

By Mr. Dalton:
Q. I hand you here commitment paper and will ask you
whether or not it is signed in the handwriting of Dr. J. S.
DeJarnette f
A. Yes, sir.
Q. That is his signature?
A. Yes, sir.
Q. Is that also the signature of Dr. J. vV. Freed f
A. Yes, sir.
.
Q. And is that also the signature of Dr. George H.. Thomas?
A. Yes, sir.
Q. Is Dr. Thomas living nowi
page 213 } A. No, sir.
Q. And Dr. Freed is not here 7
A. No, sir.
Q. But Dr. DeJarnette lives in Staunton, Virginia?
A. That is right.
Q. And he is up and about to,,rn most every day, isn't he?
A. So far as I know, he is.
Q. Pretty active sort of person, isn't he?
A. I thought so.
Q. Now, did Mr. Glassett have a sister there at this same
time that was insane?
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A. I didn't know of it until,-until right at the time of her
death.
Q. Did you find it out then Y
A. At the time of her death.
Q. And she had been there for a number. of years f
A. Yes, sir. At the time of her death I found it out but I
didn't know it before.
Q. Is there a connection of insanity, I mean as a matter of
medical fact, of insanity running a family?
A. I don't know, sir. Some think it is hereditary. Somedon't. I don't know.
Mr. Dalton: I believe that is all.
The Court: Doctor, what was your diagnosis of this man r
He had been in your direct care for the periods
page 214 ~ which you have indicated. "What do you say he
was suffering from¥
.The "'\\Titness : I say he was manic-depressive psy.chosis,.
depressed type.
The Court: That is your independent diagnosis Y
The vVitness: That is my own independent diagnosis.
· The Court: And you saw him every day or two¥
The Witness: Yes, sir.
The Court: Do you say he was suffering from that along
about February, 1942, or noU
The ·witness: Yes, sir. I think he was. As I say, I don't
remember the exact date he was locked up. I don't remember
that from my personal knowledge.
The Court : w· ell, based on the file here?
The ·witness: vVell, on the file, he was depress·ed at that
time.
·
The Court: All right. .Anything further, gentlemen, tliis
eveningf
Mr. Hite: '\Vait just one minute.
RE-DIR.EC~r E~X.A.1UN AT10Np

By Mr. Bumgardner:
Q. Dr. Fulton, from your observation of this man during
the periods of depression and moodiness, did you observe his
mental processes to be so depressed that he "~as out of touch
with reality?
A. No, sir. I did not.
page 215 ~ Q. In your opinion, he was even more serious
when he was in a mood of depression or depressedY
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Mr. Dalton: That is the same question he has asked before ..
The Court: He has answered in the affirmative. Isn't that
true¥
Mr. Hite: I didn't understand he had answered that exact
question.
Tlie Court: .A.11 right. Propound the question to him. I
think it is repetition but go ahead.
. By Mr. Bumgardner:
Q. In your opinion, during those periods of depression was
he still capable of the mental capacity to have made a will?

Mr. Dalton: I object to that.
The Court: Ask him what his independent capacity was.
By Mr. Bumgardner:
Q. During· the period of depression, was Mr. Glassett 's
mentality and his thought content so clear that he could remember his property, the natural objects of his bounty and
how he might ·wish the lmsiuesR he was on,-and how he
might want to dispose of his property, in your opinion Y
A. He was in my opinion when I observed him.
Q. Now, let me ask you just one more question. This Ward
21, by a locked ward, you mean the outside doors are locked
and it is a large hall where they have cots or beds,
page 216 ~ is that correct f
A. That is correct.
Q. Each patient is not locked up in an individual room 3/
A. No, sir.

Mr. Bumgardner: Thank you.
Mr. Dalton: That is all.
(Witness excused.)
The Court: Is there anything further you gentlemen have f
Mr. Hite: If your Honor please, we might recall Mr. Hemp·
The Court: · All right. Call him back.
Mr. Hite: Mr. IT emp, come around, please.
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0. C. HEMP (Recalled)
having been previously duly sworn, resumed the stand and
testified further as follows:
RE-DIRECT EXAMINATION (cont'd.)

Bv :Mr. Hite:
·Q. Mr. Hemp, I am not sure; I don't think I asked yori this
question. You had charge of the record room and as such
was it your duty to collect from certain patients there at the
hospital that paid for their keep?
A. Yes.

- Q. "\¥as the law in February, 1942 such as to require certain patients to pay for their keep?
page 217 ~ A. As Dr. Pettis explained to you, voluntary
patients paid. They were required to pay. All
voluntary patients paid according to law. In addition to that,
all alcoholics and drug addicts ,vere required by law to pay
twenty-five dollars a month. And we have had, not so many
now, but years ago we would have more than 100 and maybe
nearly 200 in the hospital at one time.
Q. And the law was in '42 that eertain types of patients had
to pay?
A. Yes, sir. Inebriates, yes, sir.
Q. Now, did Mr. Glassett know that?
Mr. Poff: I object to that question.
The Court: I think that is a conclusion of the witness unless he discussed it with the man.
J\fr. Dalton: If he does know, he can answer it.
The Court: If you know, Mr. Hemp, you may answer.
The ,vitness: I feel that Mr. Glassett did know it.
Mr. Dalton: Will you sayMl'. Hite: ,vait a minute. Let him finish.
The Court: I don't want you to give any conclusions. I
want you to state facts, please.
Bv Mr. Hite:
·Q. Did he ,York with you in the record room?
A. Mr. Glassett was working in the record room with me
when I would be searching through our records to
page 218 ~ collect for for these patients who was supposed to
pay.
Q. And he would be helping you search the records of those
who were legally supposed to payY
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A. °'\\7e would .be both working on the record at the same
time. And he would get the folders out, several folders we
1.vould need and knew why we got them out.
Q. And knew that you were checking up certain peoplef
A. Yes, sir.

Mr. Hite: Thatis alL

RE-CROSS EXAMINATION.

I.

Bv Mr. Dalton:
· Q. But Mr. Glassett didn't come within either of those
three classifications, did he 1
A. The three classifications 7
Q. Yes, that you said about pay, inebriates, alcoholics and
those who were voluntary patients. In other words, ]Je didn't
come within any of those classes and wasn't required to pay,
was hef
A. No, he wasn't required by the law to pay. No, sir.
Q. Aud that didn't start until 1948i
A.. Oh, yes, sir. As far as alcoholics was concerned.
Q. I am talking about Mr. Glassett 's classification?
A. Yes, that is right.
Q. In 1948, and that limitation was a maximum of forty
dollars a month from that time?
page 219 ~ A. There ·was a law before that to the patients,
as I have stated, alcoholics.
Q. I understand. I didn't ask you that.
A. And we collected on those.
Q. That is true but I didu 'task you that. But Mr. Glassett
wasn't either one of those 1
A. That is true.
Q. And he had sense enough to know that, too, didn't he?
Did he have that much sense?
Mr. Hite: We will agree that he did.
Mr. Dalton: I ani asking· him. You can't do that.

Bv :Mr. Dalton:
·Q. He realized he didn't come within either one of those
classifications, didn't he 1
A. Well, as Dr. Pettis stated, there ·were other patients
who were paying who had property. They were paying. That
might be a fourth class who were paying, volunteers, drug
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E. P. Ellison.
addicts, inebriate·s, and those who had property. Some of
those were paying as Dr. Pettis stated.
Q. However, it was just a contribution, wasn't iU
A. Sure.

•
page 238

~

E. P. ELLISON

having been first duly sworn, was examined and
testified as follows:

DIRECT EXAMINATION.

By :M:r. Dalton:
Q. Mr. Ellison, what are your initials, E. P. °!
A. E. P. Ellison.
Q. "\Vhcre do you live f
A. Blacksburg.
.
Q. Mr. Ellison, are you connected with the _College tl1ere
in teaching?
A. Yos, I am.
Q. ·what department are you in Y
.A.. Department of Business Administration.
Q. You have also practiced law in Blacksburg quite a bitr
too, have you not?·
A. I am engaged in part-time practice since 1943.
Q. Now, did you go to College at Blacksburg?·
A. I did.
Q. Did you know Profess01; I!.,. S. Glassett at that time·?
A. I knew of him. Yes, sir.
Q. About what years did you attend college there!
A. September, 1920 to June, 1925.
Q. June, 1925. Did you frequently see him during _that
time?
page 239 ~ A. Well, I saw Mr. Glassett on the streets of
Blacksburg at numerous times.
Q. Do you recall the approximate time he went away to
Johns Hopkins Hospital 1 Do you remember?
·
A. I can't recall.
Q. That was May the 16th, 1931. Would you think that to
be the aproximate time?.
·
Mr. Hite: If your Honor please, the questions he has asked,
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all of them are leading and I object to the leading questions.
The Court: Sena tor, please.
Mr. Dalton: I beg your pardon. I will retract it.
By Mr. Dalton:
Q. Do you recall the aproximate time when he entered the
Johns Hopkins Clinic 1
A. No, I can not recall the year.
Q. Do you recall whether or not he was transferred from
the J olms Hopkins Clinic to any other place 7
A. Well, after-

Mr. Hite: If your Honor please, may I object here. That
could only be hea!·say.
The Court : If he knows, he may answer.
The ,vitness: Repeat the question.
( The previous question was read.)
The ,Yitness : No, I do not.
By Mr. Dalton:
Q. Did you see him in the ·western State Hospage 240 ~ pital for the Insane at Staunton f
, A. I did.
Q. Did you talk with him there?
A. I did.
Q. Do you recall approximately when that was 1
A. vVell, I visited Mr. Glassett in the hospital in Staunton
sometime between the years of his commitment and 1938 or
nine. I can not recall the exact date or the year. I made two
visits to Mr. Glassett.
Q. And you don't recall the exact cla te or year f
A. I do not.
Q. About how long did you stay there on each visit?
A. vVell, I made an average visit. I knew Mr. Glassett in
Blacksburg and Mrs. Glassett very well, his wife. I would
say the visit lasted thirty minutes or more perhaps.
Q. l\fr. Ellison, state what condition Mr. Glassett was in
when vou ·saw him there at Staunton 1
A. Well, I recall the person in charge of the hospital calling
for the Professor, as referring to h.im as the Professor, I believe, and I sat in a room and Mr. Glassett came in. I don't
recall whether it was a bedroom or lounge. He see.med to
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· recognize me at that time, but as far as the conversation, and
·carrying on a conversation with me, I had to do most of the
talking- and he appeared to be only listening-.
Q. Please state whether,-describe to the Court
· page 241 ~ and jury whether or not he appeared to be in a
depressed state!
A. At that time, I would say yes ..
Q. That he was in a depressed state¥
A. That is right.
Q. Please state, assuming that a person has to know his
property and the natural objects of his bounty, his relatives
I mean, and the fact that if he is ,vriting a will, that he is
engaged in such an act, do you think from your knowledge of
him and your visit there with him that he was in condition to
execute any writing or any will at that time?

::M:r. Hite: Before you answer that, if your Honor please,
,ve object.
Th~ Court: I am going to let him·answer. You may crossexamme.
The "\Vitness: Yon say I mav answer? ·
·
·
The Court : Yes.
· The ·witness: I would say at the second visit which I made,
and both visits he appeared to be in this state of I suppose
you would describe it as a depressed state. But I would not
think he would he capable, and that is only an opinion.
Mr. Dalton: All right. Take the witness. Go ahead.
The "\Vitness : If I may
By ]\fr. Dalton:
Q. Go ahead, finish your statement.
A. He dicl not discuss anv of his business
page 242 ~ matters with me. I was only visiting him as a
friend.
Mr. Dalton: All right. Take the witness.
CROSS EXAMINATION.
Bv Mr. Hite:
·Q. And you only stayed about thirty minutes.
A. I vrnuld say an average visit.
Q. You don't know wlmt day, month or year it was?
A. :Mr. Hite, I stated that I visited him sometime between
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the time he was committed and to the best of my knowledge
prior to the rationing of gasoline in the vV orld vV ar II and I
couldn't set the exact date nor the year.
Q. He just seemed to be depressed and didn't talk very
much!
A. That is correct.
Q. You didn't discuss any affairs with him, personal affairs
or anything like that?
A. None what-ever.
Q. And you gathered your opinion from just the fact that
he seemed to be depressed nnd di~n 't tajk very mucl1 l
A. That is correct.
Q. ·who.was with youf
A. I was by myself on one visit and I believe, I think my
wifc went in the first time I went. I was by myself the second.
Q. The questions you asked him., he gave intellipage 243 } gent answers, didn't he?
A. 1Vell, I didn't ask him very many questions.
1Ve talked about,-I tried to talk to him .about his friends in
Blacksburg and, as I say, he listened but didn't engage in
very much of the conversation.
·Q. He knew his friends, didn't he 7
A. I don't recall whether he knew them.
Q. \V'ell., I mean, he recognized them when you would mention them?
A. vV ell, he never showed very much reaction in any way.
Q. That wasu 't my question. He knew, ,vhen you said Dr.
Burruss, or whomev~r you mentioned, he.knew who he was?
A. ,ven, he knew who I was. I would say that. I told
him who I was and he recalled.
Q. Well, did he know the other objects, the other names!
A. I couldn't recall whose names I mentioned. I mean, to
the point, I couldn't say whether I was talking about Dr.
Burruss or anv of his other friends.
Q. "\Vell, n°'~, you didn't sec him any more, probably, afte,·
'38 of '39 or somewhere along about there 7
A. That is correct. ·
Mr. Hite: That is aU.
lvlr. Dalton: You. may stand aside.
(\Vitness excused.)
::M:r. Dalton: Call Mr. Albert Correll.
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~

ALBERT CORRELL
having b.een first duly sworn, was examined and
testified as follows ~
DIRECT EXAMINATION.
By Mr. Poff~
Q. I believe you arc Mr. Albert Correll¥
A. Yes, sir.
Q. Clerk of the Circuit Court of Montgomery County 6f
A. Yes, sir.
Q. How long have you been Clerk of this C~urt f
A. Since January 1st, 1936.
Q. Mr. Correll, I hand you here a pa peT and ask you t(})
identify it l (Document handed to witness.)
A. It is an order· entered on the 18th day of April, 1932
appointing a Committee for F. S. Glassett.
·
Q. Is that order certified by your officeY
A .. Yes, sir..
Q. Does that paper accurately reflect the words that are
recorded in the· book in your office?
A. That is an exact copy. Yes, sir.
Q. "\Vill you please read that order in its entirety to the
Court and jury!
A. ''Virginia: In the Circuit Court of the County of
Montgomery, 18th day of April, 1932."
page 245

~

The Court: Nineteen what?
The Witness: Nineteen thirty-two.

"COMMITTEE FOR lf'. S. GLASSETT
"On the petition of Dr. J. S. DeJarnette, Superintendent
of the Western State Hospital, Staunton, Virginia., and it appearing to the Court from the said petition that F. S. Glassett
was on the 7th day of November, 1931, before a Commissioner
of Lunacy adjudged a lunatic and is now confined in the Western State Hospital, at Staunton, Virginia, and that the said
F. S. Glassett is a resident of tl1e Town of Blacksburg, co·unty
of l\fontgomery,,- State of Virginia, and owns real and personal
property in said County and State, Guy ·F. Ellett is hereby appointed Committee for the said F. S. Glassett, who shall take
charge of the real and personal property owned by the said
F. S. Glassett and hold and administer the same for his benefit.
Before he shall take cl1arge of the said property, he shall ex-
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ecute a corporate security bond in the penalty of $1,000.00,
conditioned for the faithful performance. of his duties as such
Committee.
, "It is further ordered that William H. Byrne, John M.
Kessler, J. H. Luster, F. S. Roop and John E. Williams ( any
three of whom may act) be appointed to appraise such of the
real and personal property that is produced before them belonging to the said ],. S. Glassett's estate., and the said appraisers will deliver a copy of their rQport to the said Committee to be filed in the papers for this application.
page 246 ~

'' A Copy,

Tests:

A. B. CORRELL, Clerk
By /s/ ROUELDA TURMAN, D. C.
''Recorded in Chancery Order Book 15, page 213. ''
Mr. Poff: If your Honor please, we submit this as Heirs'
Exhibit, Correll No. I.
Thr. Court: Heirs' Exhibit 1
l\fr. Poff: Correll No. I.
The Court: I wiU so mark it.
(The document above referred to was marked and filed as
· Heirs Exhibit, A. B. Correll., No. I.)
By Mr. Poff:
Q. Mr. Correll, I hand you another paper and ask you to
identifv that?
·
A. This is n copy of an order appointing a con::ci1ttee to
succeed Mr. Gnv F. Ellett who departed this life in 1944, I believe it was. Nineteen forty-four.
Q., Is that a· certified copy of an order that is rec.orded in
the books in your office?
A. It is.
Q. Will you read the contents of it to the Court?
A. "Virginia, in the Circuit Court of Montgomery County,
N ovem her 9, 1945
"In the Matter of F. S. Glassett's Committee
''This day there was filed -in Court a petition
pag·e 247 ~ signed by Nola W. Young asking that Hunter J.
Phlegar, of Christiansburg,, Virgfoia, be appointed
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as Committee for her first cousin, F. S. Glassett. It appears
that at the time of the death of Guy F. Ellett, of Christiansburg-, Virginia, which occurred on October 24, 1944, he was
serving: as Committee for F. S. Glassett under appointment
made by this Court on April 18., 1932; that F. S. Glassett is
still an insane person and a patient at ·western State Hospital for the Insane at Staunton, Virginia; that F. S. Glassett
has neither child, wife, parent, brother, sister (with the possible exception of one insane sister), nor committee.
Whereupon, and on motion, it is hereby ordered, adjudg·ed
and decreed that Hunter J. Phlegm·, of Christiansburg, Virginia, be hereby appointed as Committee for the estate of
F. S. Glassett, an in~ane person, to succeed Guy F. Ellett, deceased, as such Committee; that settlement of the account of
G:uy F. Ellett as such Committee be made before the Commissioner of Accounts of this Court as soon as practicable; that
Hunter J. Phlegar, as such Committee, do execute before the
Clerk of this Court a bond in the penalty of $5,000.00, with
corporate surety and conditioned according to law; and that
when such bond shall have been duly given, Hunter J. Phlegar
do take in band all tire real estate and personal property be. long'ing to F. S. Glassett., and handle the same according to
law.
"I, A. B. Correll, Clerk of the Circuit Court of
page 248 ~ the County of Montgomery, hereby certify that
the foregoing is a true copy of an order as appears
of record in Chancery Order Book 20, page 182. Given under
my hand this 17th day of July, 1952.
Teste:
A. B. CORRELL., Clerk
By /s/ ROUELDA TURMAN, D. C:''
lVIr. Poff: Your Honor, we submit this as Heirs' Exhibit,
Col'rell No. 2.
The Court: All right. So filed.
{The document above referred to was marked and filed as
Heirs Exhibit, A. B. Correll, No. II.)
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Hunter J.. Phlegar.
CROSS EXAl\HNATION.
By Mr. Hite:
Q. Mr. Correll, those were just formal orders entered there
by you?
A. Yes, sir.
Q. No hearing, adjudication as to sanity on either occasion 7
A. Not to my knowledge, no., sir.
.

Q. I mean, it is just a form, you just entered the form Y
A. An order, it was entered by the Court on a petition.
Q. That is right. That is, a petition had already been adjudicated in 1931 and Mr. Ellett died in 1944 and this was a
.substitute committee Y

•

•

•

•

page 261}

HUNTER J. PHLEGAR
having been first duly sworn, was examined and testified as
follows:
DIRECT EXAMINATION.
By :M:r. Dalton: .

•

·-

•

page 263}

•
Q. Now, there has been introduced in evidence here a will
dated March the 21, 1931, and codicil thereto, which is marked
as an exhibit. Please state where this will was at the time of
Mr. Glassett 's death Y
Mr. Hite: · I would let llim see the will.
The Witness: I have seen it.

Bv Mr. Dalton:
'Q. You have seen it, haven't you?

I

•

I

172

Supreme Court of Appeals of Virgfoim

Hunter J. Phlegar,
A. I should say I have. I nursed it long enough.
Q. All right.
A. The paper, itself, was and bad been for a long time in
the safety deposit box in the National Bank of Blacksburg
where Mr. Ellett kept various and sundry Glassett papersp
And the will was. in that box at the time that
page 264 ~ Mr. Ellett died. It remained .in that box untilI don't know-less than twelve months ago.
Q. Were all of· the Glassett papers kept in this lock box at
the National Bank of Blacksburg!
A. Yes, sir.
Q. And who bad the key to that safety deposit box!
A. Mr. Ellett had it until the time of his death. And I took
it when I was.appointed as committee.
Q. Now, were you familiar with the handwriting of Mrp
Glassettt
A. No, I was not.
Q. Did you know Mr. GlaS'sett prior to the time that he was:
sent to the J olms Hopkins Clinic! ·
.A. No, sir.
Q. You did not.
A. I saw Mr. Glassett only once during his lifetime. That
was about three or four days before he died.
Q. Where was thaU
A. In the medical ward of the hospital at Staunton. He was
then in a very serious physical condition in so much that be
was unable to talk.
.
Q. I hand you the paper dated March the 21st, 1931, and
codicil dated March 25., 1931, and ask you if that is the paper
to which you referred as being in the lock box?
A. It is.
page 265 ~ Q. Now, with reference to the envelope?
A. It was in the same envelope the first time
that I ever saw it and it stayed there until I turned it over to
the Clerk of the Court here when the will was probated last
spring I believe it was.
Q. Did you open the envelope, or not f
A. Yes, sir.
Q. Yon opened the envelope. Was it in a sealed envelope f
A. I think tliat that envelope-no, that envelope was never
sealed. I remember that it was never sealed. You can look
at the flap and see that it was never sealed.
Q. All right. But that is the paper?
A. That is the paper that was in the box, oh, during Mr.
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Ellett 's handling of his estate. He left it there. I found it
there and I left it there, myself, for some years.

page 272

~
.

•

•

•

•

•

.

•

•

•

•

Q. Now, what estate do you have in your hands., real and
personal, if any?
A. A chancery suit for a sale of the Glassett real estate and
tangible personal property was instituted and conducted in
this Court. ~l\.n order was made in December, 1951, directing
Mr. Hite and me as Commissioners of the Court to sell the real
estate and tangible personal property. However, when I say
real estate, I do not include the lot ·wl1ich he willed to the Episcopal Church at Blacksburg. I am not talking about that at
all. I am only talking about the dwelling house on Roanoke .
Street in Blacksburg.
.
That selling was made by Mr. Hite a11d me as Commissioners of this Court on the 12th day of March, 1952. The
tangible personal property.
The Court: What did the sale net ·1 First, what was tl1e
gross?
The Witness: That is exactly what I am coming to right
now. The tangible personal property sold for a gross sum of
$2.,182.00. The real estate sold at $12,680.00.
page 273 ~ The Court: Twelve thousand, six hundred
eightyf
The ·witness: That is right, sir. The tangible personal
property sold at $2,182. Now, the expenses of that sale have
been paid.
The Court: What is the net uow·f
The W'itness: All right. That is right where I am now.
The net is $13,522.87.
The Court: $13,522.82.
The Witness: Eighty-seven, $13,522.87.

page 278
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H u-nter J. Phlegar.
CROSS EXAMINATION.
By Mr. Hite:
Q. Mr. Phlegar, you read the list of _heirs there a few minutes ·ago. Where did you get that list of heirs?
A. I got it by conducting a great deal of correspondence
over a period of more than a year. I got it by inquiring first
at Dr. Pettis' office in Staunton. I got it by making a trip in
February, 1950 to talk to two of Mr. Glassett's cousins in the
City of Portsmouth. I went back to Portsmouth right at the
end of May in 1951. I talked to the Clerk of the Court in
Portsmouth. I examined the marriage register and I talked
to one or two other people. And this list of heirs was gotten
only with very considerable difficulty. These people are widely
scattered. And I found that they in some cases didn't seem
to know the names of some of theIDi or the addresses. It took
more than a year for me to get all of this information.
Q. And you had to gather it yourself? The heirs didn't
bring it in?
A. No; sir. They dicln 't bring it in.
Q. And didn't write you or give you any inforpage 279 ~ mation a.tall.except in answer to your letters?
A. Oh, yes, except in answer to letters that I
wrote them.
Q. Now, Mr. Phlegar, you say that some are first cousins
here and second.. Isn't it a matter of fact that. all of them are
second and beyond f There are no first cousins in there T
A. No, sir. There are first cousins so they tell me, the information that I got.
Q. To have been a first cousin, they would have had to have
been children of an uncle or aunt of this man Y
A. Sure they would.
Q. All right. Well, are they first cousins t Do you think
ilieyareT
·
A. I know blame good and well they are first cousins and
a good many of them are. The most of them are. They are
children of uncles and aunts of Mr. Glassett.
Q. Now, there has been offered here what purports to be the
will of Mr. F. S. Glassett dated March 21st, 1931. You stated,if you will take that, let me ask you some questions there.
When did you first see tba t will, Mr. Phlegar T
A. I don't know whether I saw this will or whether I went
into this box at the bank at Blacksburg until after I qualified ·
as rommittee.
·
·
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Q. You can't say that you ever saw that until it came to
your hands officially 1
A. Yes, that would be my answer. I rather
pag·e 280} think that I did not see it until after I became committee.
Q. And then you found it in the box in Blacksburg in the
bank!.
A. That Mr. Ellett had always kept Glassett's things in.
Q. That was after 1944, of course, when Mr. Guy died!
A. Yes.
Q. And you can't say where that will was kept from 1931
until 19442
A. No, I can't say positively or straight up and down. But
the fact that he kept this box over there, ·r suspect all of the
tiine that he was committee, and the fact that he had a number
of other papers in there ; in fact, so far ~ I have ever found;
he had all of Crl.assett's valuahle papers in there. Ba~ed on
that faet he had these other valuable papers, it appears to me
he must have had this will in there all of the time. I assume
he did.
Q. But you don't know!
The Court! Mr. Phlegar, did Mr. Ellett as committeeexcuse me-take over the box that Mr. Glassett had, or did he
have an independ~nt new box?
The Witness : Judge, I really don't know. I don't know
whether Mr. Glassett rented this same box while he was in
Blacksburg., or not.

By Mr. Hite:.
Q. But you said he had other· papers in it t
page 281 ~ A. I just assumed it was his own private box
or he wouldn't have been using it.
Q. He did have other legal papers and documents in there?
A. Yes, he had I don't remember exactly what else. I
think maybe he had some old expired fire insurance policies
and he may have had a deed for his property in there.
Q. Now, when you found the paper, the envelope, it was
open or it wasn't sealed T
A. That is right.
·
Q. And you don't know whether it was,-! believe you say
it looks like it hasn't been V
A. I think from the flap of the envelope that that thing was
never sealed.
Q. Now, look on it and look at those lines drawn through
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thet·e. I mean not the envelope but the will,. itself. Could
you tell us who did that!
A .. I can't tell you at all positiw~ly ·who did it. :My thought
and belief has always been that Mr. Glassett, himself, did it
Q. But you don't lmowt You don't even testify that is
Mr. Glassett 's handwriting, do you T
.
A. No, sir, because I never saw ~1y of Mr. Glassett 's handwriting..
Q. And you couldn't certainly testify who made
page ·2s2 } the interlineations and deletions t
A. No, sir. No, sir. I can not.
Q. And there are five .lines all drawn through five different
·
·
sentences, aren't there f
A. vV ell, they are drawn through I see six places.
Q. Well, on the back there is just one other Y
A. Well, __ six or seven and there may be more than that.
The more you look, the more you keep on seeing.
Q. Wen; let's count them. Let's just see how many times
tI1is paper ·has been changed after it was written. Will you
just point them out there to the jury? Any changes, every
time it was changed after it was made, I want you to just name
it to he jury!
A. "\Vell, lie has these words and figures struck out, '' Twotenths of all that interest acquired by me,'"J I reckon that is
iii tended to be. Then, lower downQ. May I ask_ yon, now that is struck out just ·after the
words, "Roanoke, Virginia," isn't iU
A. Yes, that is right.
Q. And just heforeA. Here is the next thing that is struck out.
Q. Now, the first one is stricken out just after the words,,
"Roanoke, Virginia;" now, the next one!
A. The next one consis.ts of striking out the three words,
"I do not," which come right after tlle words,
page 282b ~ 'Her will.,,. In other words, the thing was written at first to read, '' Her will, I do not believe.'"
He has struck out the words, '' Do not,'' ancl left it, '' Her
will." That wasn't stricken. At first, I thought it was but I
see it isn't. There are two words stricken out, "Do not.''
So, he changed it from, ''Her wiII, I do not believe,'' to, "Her
will, I believe.''
Q. So, it changed the whole meaning of that part of it, didn't
it, from a postive to a negative, or he said, "I do not," and
then it is changed to, "I do"Y
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A. Well, I don't know anything about how much that
changed it.
Mr. Hite : Well, that is all right. The Jury can see it.
The Court: Gentlemen, can't that be exhibited. Jt already
has been to the jury. They can see that just as plain.
Mr. Hite: I don't want to take too much time.
The Court : Take all of the time you want.
Mr. Hite: Let him run hurriedly through it. I will not
detain him.
.
The Court: The jury can see those things.
The Witness: Now, the next thing stricken out is, ''vVill
get one-third." The next thing that is stricken out is, "Will
get four-fifteenths." the next thing· that is stricken out is,
"Will each receive two-fifteenths," and right after that the
word, ''Will,'' is struck out. And on the second
page 283 ~ page, the two words, it looks, "A. S., has been."
Is that the way you read.
Mr. Dalton: I can't testify. I will do some talking about it
a little later.
·
The Witness: Those seem to be the places that it was
struck out.
By Mr. Hite:
Q. All right, sir. And you don't know when the:v were
stricken out Y
A. No, sir. I don't know a thing in the world about them
being stricken out.
Q. Or who struck them out 7
A. No,. sir. I do not.

•
page 284

•

•

•

•

~

•

•

Q. The evidence shows he had a canteen account over there,
/ ·a little· account where he could buy tobacco, cigarettes, whatever he needed, three or four dollars, anyth.ing to that
amount?
.A. I am practically sure he didn't. I don't remember anything about it.
Q.
en now, during the period- .
A. But there was,-when Mr. Glassett died, there was a

,v
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balance in· that canteen account which the hospital turned over
to me.
Q. How much, do you remember Y
A. It seems to me that it was somewheres around sixtyfive dollars or sixty dollars.
Q. vVell now, from the period covered by this account here
up through August, 1936 up through October 1st, 1942 when
]\fr. G,uy made his settlement, second settlement,
page 285 ~ you show tbat you have paid, or he paid the Western State Hospital for Mr. F. S. Glassett a total
of $400.00. You don't know just when they were made or how
they were made or who requested it?
A. I don't know a thing in the world about it except what
that report shows that be paid the hospital $400.00. Th~re are
no dates given and I don't know a thing· in the world about
the circumstances.

•

*

•

•

•

*

•

:Ii

.*

ill<

page 298 ~

RE-DIRECT FjXA!HNATION.

By Mr. Dalton:
·Q. Mr. Phlegar, you have given the names of the heirs-at
law of Mr. Glassett but I didn't ask you their addresses. I
will now read the names and addresses and ask you if they are
correct, or if you have them, you may give the city address.
Do you have the city address without the street address t
Mr. Bumgardner: Do you have

a copy of that?

By Mr. Dalton:
Q. Read it in the record.
A. You mean you want me to read out the names, city addresses and street addresses?
Q. No, just the city addresses and state?
A. All right. The first one that I read out, Mrs. Mabelle
Allen, DeLaiid, Florida. The second is George F. Winingder.
He lives in Washington, D. C. Next is Mrs. Geneva Yeates who
lives at Portsmouth, Virginia. Next is Mrs. Nola W. Youngwho lives at Virginia Bel_lch, Virginia. Next is Mrs. Adelaide
W. Roles who lives at Norfolk, Virginia. Next is Mrs. Estelle
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· W. Peeble.s who lives at Palm Beach., Florida. Next is Mrs.
Alice G. Ware who lives at Norfolk. The next is

page 299 ~ Mrs. Goldie W. Spratt who lives at Norfolk, Virginia; Mrs. Belle Daniel who lives in Detroit,
Michigan; Herman Winingder who lives in San Diego, California; Arthur Mayward Winingder who lives in Baltimore,
Maryland; Clarence E. Winingder who lives in Sarasota,
Florida.
. Now, it may be that the addresses of some of these people
changed recently. I have no means of knowing whether they
.are correct today or not.
Q. I believe that Mrs. Spratt whose name you read is the
lady in the black dress sitting over here?
A. Yes, Mrs. Spratt and.
Q. And the other lady is Mrs. Alice Ware., is that correct?
A- Yes.
Q~ Now, J\fr. Phlegar~ They both live in Norfolk
.
Q.. (continuing)-I hand you here this paper writing dated
February 3, 1942 which has been introduced in evidence and
will ask you when was the first time that you saw that paper 7
A. I am practically sure that the first time I saw this paper
was the first time that I went to the Staunton Hospital. That ·
. was on-I am pretty sure-the 25th of January, 1950. Dr.
Pettis got this paper from his file and showed it to me and
gave me a copy of it. I don't think it was the
page 300 }- second time I was at Staunton. The second time 1
was there was in April, '50_
Q. Well, I will a.sk yon this. Was the envelope there ever
delivered to Mr. Ellett in any way t
·
A. No, sir, it wasn't. No, sir.
Q. And is that stamp cancelled or marked in any wayY
A. No, sir, it isn't.

•

•

•

•

•

'

'

page 301}

•
RE-CROSS EXAl\HN ATION.
Bv Mr. Hite:
·Q. Just one moment. Mr. Phlegar, you state you saw that
will the first time you went to Staunton .. Do you mean you saw
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it when you were up there visiting Mr. Glassett four days be-·
fore he died t
A. Yes, that was the first time I was in Staunton. I arp.
practically sure it was on that occasion instead of when I was
there in April.
Q. So, you saw the will before he died!·
A. I am practically sure that I .saw it that day which was
about four days before he died.
Q. Did you discuss it with Mr. Glassett or anybody!
A. With Mr. Glassett t
Q. Yes.
A. No, the man was, Mr. Glassett was in such a terrible,
shape that he was unable to discuss or understand
page 302 ~ anything at all. . He was in an extremely bad condition.
Q. His physi~ai- condition at that time was critical and he
died four days later!
A. ,4bout four days later..

•·
page 303

•

•

•

•

•

•

f
•

By Mr. Dalton:
. Q. Mr. Phlegar, I hand you her·e the record, the hospital record and folder with reference to :M:r. F. S. Glassett and can
your attention to the· ~ommitment paper showing the order of
admission as 19003 signed by J. S. DeJarnette, M. D., J. W.,
Freed1 M. D. and George H. Thomas,. M. D., the first name,.
gentlemen, being also the Snperintendent of the Western State
Hospital. Will you observe that signature of Dr. DeJarnettef
A. Yes, sir.
Q. Now, I hand you here Hospital Exhibit No. II which is
tl1e paper writing dated February 3rd, 1942 which has on it
the pencil notation with a red mark around it the word
'WILL,~' ·and will ask you whether or not tlrnt pencil writing
is in the same handwriting as the signature of Dr. J. S. De,Jarnettef
A. Very e"VidentlyMr. Hite: If your Honor please, I don't think he fa qualified. to answer that unless he can say he bas seen Dr. De:.
Jarnette's writing. Looking at one signature and then look-
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ing at another one, a man is not qualified to say that. I don't
know what his answer will be but I don't think he is qualified
to answer that question.
The Court : I will let you cross examine him.
, Mr. Hite: Exception.
page 304 ~ The Witness: Very evidently the signature
J. S. DeJ arnette, is not in the same handwriting
as the word "WILL" as it appears down at the foot of this
paper dated February 3rd, 1942.
By Mr. Dalton:
Q. I ask you the same question with reference to the pencil
mark on the envelope addressed to Guy F. Ellett 1
A. The word "VVILL" as it appeai·s on this envelope is
certainly not the same handwriting as the signature, J. S. DeJarnette. I would say that the word "WILL" was written
at both times by the same person hut not by Dr ..J. S. De.Jarnette.
Mr. Dalton: I want to ask the jury to look at the comparison of these signatures.
The Court: Gentlemen, you may stand up and gather right
around where you can all see it. Mal~c room there, gentlemen,
so that all of you 1nay look at .it.
·
By M:r. Dalton :
Q. Now, I will ask you how long you have been a practicing
attorney at this bar?
A. Since July, 1918.
Q. Have you had any connection with a bank and if so what
hank, and how long has that connection been Y
A. Did you ask whether?
Q. Have you had any connection with a bank?
A. Yes, sir.
Q. What is that connection and how long has that existed S/
page 305

~

Mr. Hite: If your Honor please, I object. I
don't see the connection unless he connects it up.
The Court: I will overrule it at this point.
Mr. Dalton: The purpose is to show what his experience

is.
The Court: You may answer.
The Witness: I have been a Director of the Bank of Christtainsburg since January, 1917. I was Vice President of the
Bank of Christiansburg from January 1936 until January,
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1951. I have been and still am President of the Bank of Chris-

tiansburg since January 1951.
By Mr. Dalton:
Q. Have you as Attorney and as Bank Officer and Director
had experience in looking at and inspecting handwriting f
A. Yes, some.
Q. About how many years?
A. Well, oh, probably t~enty years I think I could safely
say.
Mr. Dalton: All r~ght.

Take the witness.

RE-CROSS EXAMIN4-TION.
By lvlr. Hite:
Q. Mr. Phlegar, you are no expert, are you? You are not
an expert on handwriting, are you?
A. No, sir. I am not.
Q. Mr. Phlegar, you tell the Court here rather
page 306 ~ freely that this is not in his handwriting. Now,
did you ever see Mr. Glassett,-no, Dr. DeJarnette
write?
A. No, sir.
Q. How many letters have you seen him sign or write?
A. I have never seen Dr. DeJarnette write at all.
Q. You don't know who put those words on there, "WILL"
on the back of the envelope or "will" on the wilH
A. No, I have no idea whatever.
Q. Now what reason do you give by saying to this jury that
the same man did not write Dr. Glassett 's, I mean, did not
write the word "will" and did not sign Dr. Jarnette's letter?
A. Because a mere inspection of the writing makes it plain
enough to my mind and I think to the mind of almost anybody
that the things are not writings done by the same person.
Q. You think they a re done by the same person?
A. No, I do not think they are doneQ. I niean the two words therei
.
A.· Oh, the word "will'' as it is written twice, I think is written by the same person.
Q. Well, Mr. Phleg:ar, tell tl_ie Court and gentlemen herethey will know something about handwriting, too-how do you
distinguish that word there now from J. S. DeJarnette? ·
A. Merely by looking· at it, merely by the shape of the letters.
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Q. By the shape of the letters, and that is the
page 307 } way you determine it, isn't it Y
A. Yes.
Q. Now, look at "J. S. De Jarnette" and see if you see
any letters of ''W'' ''I'' or ''LL''Y Sec if you see any of them
in '' DeJarnette'' 1
A. I don't see any of those very letters ''WILL.''
Q. How can you tell!
A. Because of the resemblance between all of the letters as
they were written in that word "will" and all of the letters
as they are written there.
Q. And there isn't a single letter that is written in qwill",
not a single letter that is in the word, the name "J. S. De..Jarnette," is there!
A. That is true.
Q. Well, how can ·you tell, then, that they are different if
you haven't even seen him write the word ''will'' and use
the letters "WILL" in iU
A. Because of the appearance of the signature as a whole
and the appearance of the word "will'' as a whole.
·
Q. And he wrote ''will,'' yon said the same man wrote
both of them T
. A. In my opinion, the same man wrote "will" twice. That
person who wrote th~ word ''will''· was a different party from
the, from "Dr. DeJarnette." .
Q. And you state that because you see Dr. Depage 308 } J arnette 's name down there f You have never
seen him write before, never seen him write
anything else f
.A. It is true I never saw Dr. DeJarnette write.
Q. And that is written back here in 1931 with a pen?
A. Yes, sir.
Q. "Tritten with a pen, isn't iU
A. Oh, yes, that is written with a pen.
Q. And this is written in 1942 apparently with a pencil t
A. Yes, sir. That is written with pencil. When it was
written, I have no means of knowing.
Q. Well now, would it change your opinion any if one of
the doctors who knew Dr. Glassett well, or Dr. DeJarnette
well for a good many years told you that Dr. DeJarnet.te did
-write those two words?
A. Well, if I thought a man who disagreed with me was
really prepared and qualified to know what he was talking
about and wasn't talking through his sunbonnet, I would prob·
ably be influenced by what he said.
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Q. vVell, did you hear,-you did hear Dr. Pettis yesterday,
didn't you¥
·~
A. I heard some of his testimony.
Q. Do you think he was talking through his sunbonnet Y
A. I don't have any 1·eason to think that he was, no.
Q. Do you think that he would come here and tell this jury
that was Dr. DeJarnette's writing if he didn't think soY
A. I don't believe that he would if he didn't
page 309 r think so.
Q. Did you hear l\fr.,-the secretary .there t
A. No, sir.
Q. Mr. Hemp!
A. No, sir, I didn't.
The Court: Gentlemen, that isn't proper examination and
I am going to overrule that. You may exnmine him on what
he knows without asking about what somebody may have said
or may not have said. He is not the judge of that. Tl1e jury
can judge the credibility.
By Mr. Hite:
Q. You base your whole op1mon on looking at the name
"DeJarnette" and the word "will' in the two letters and the
letters ''WILL'' never did appear in the name ''DeJarnette,'' Did they, or doesn't appear in the name '' DeJar~
nette''
A. Those letters do not appear in Dr. DeJarnette 's signature.
Q. Do yon swear that is the signature of Dr. DeJarnette·?
A. No, I would not swear to it. It is produced here as an
official record which has signatures of two other men, and
all of those three signatul'es are in different handwritings.
This thing is signed here by those people as members of a
lunacy commission and I take it that--:
Q. Suppose he said to his secretary, just sign my name to
thatf
·
page 310 ~ A. Then it would not be Dr. DeJarnette 's
signature.
·Q. Then you would be wrong, wouldn't you f
A.
eII, I would be wrong in supposing that that is Dr.
De,Jarnette's signature.
Q. ·well, it is only supposition, isn't it? You don't know
that is his signature f
A. I don't know positively that that is his signatnre.
Q. And yet you are willing to come here and tell this Court

,v
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positively and this jury that Dr. DeJarnette did not write
that ''will,'' on that flimsy evidence T
A. What I am telling this Court and jury is this. I am
telling this Court and this jury that what looks there like the
signature of Dr. J. R DeJarnette in my opinion was very evidently not written by the same person who wrote the word
will.
Q. But you don't know that is his signature?
A. No, I do not know it is his signature.
Q. And you don't know he didn't write that "will" on there
either, do you Y
A. No, I do1i 't know that he didn't write it.
Mr. Hite: Stand aside.
·The Witness: I am only saying that by inspecting them
that they are very evidently different writings. That is what
I am saying.
Mr. Hite: Stand aside.
page 311 ~ The Court: Any further questions Y
Mr. Dalton: That is all.
Mr. Hite: That is all.·
·
Mr. Dalton: One question? You don't know what Dr.
Pettis testified with reference to those, to the words
"WILL"Y
Mr. Hite: If your Honor please, he has already gone over
that.
The Court: That hasn't anything to do with it.
The Witness: I didn't know he testified anything at all
about it.
.
Mr. Dalton: All right Come around; Mr. Correll.

(Witness excused;)
ALBERT CORRELL (Recalled)
having been previously drily sworn, resumed the stand anrl
testified further as follows:
RE-DIRECT EXAl\HNATION.

By Mr~ Dalton:
Q. Mr. Correll, you are the Clerk of this· Court?
A. Yes, sir~
Q; All right. How long have you been Clerkf
A. Sixteen-and-a-half years.
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Q. Prior to that, what did you do?
A. I was with the First National Bank.
Q. How long did you work in the Bank?
A. Fifteen years.
page 312 ~ Q. Did you have occasion or experience during
that time there as clerk of examining writings and
signatures?
.A. More particularly in the bank. That was one of our
principal duties and we were taught right in the beginning to
observe signatures because that meant a great deal to a bank.
Q. I ask you to look at the signature of Dr. J. S. DeJarnette
on that folder and to look at the pencil notation "WILL"
on the envelope and the writing of February 3rd, 1942 and
give your opinion to the Court and jury whether or not those
words "will" are in the same handwriting as the signature
of Dr. DeJarnette?
A. I would say definitely it is not the same handwriting.

Mr. Dalton: Take the witness.

RE-CROSS EXAMINATION.
Bv Mr. Hite:
"Q. Did you ever see Dr. DeJarnette write!
A. No, sir, but I have bad considerable correspondence
with Dr. DeJ arnette and had lots of discharges from his hospital that are all signed and I have seen what is purported
to be his signature many, many times.
Q. Does it make any difference when a paper is written, I
mean the age of it, would that have anything to do with it?
A. The age of the paper?
page 313 ~ Q. Yes. I mean the writing on the paper?
A. The age of the man may have something to
do with it.
Q. I mean, if that was written back there in '31 and then
the man wrote something ten, fifteen years later, wouldn't it
have something to do with his handwriting?
A. I don't think that the difference in the age from '31 to
'42, if a man is in good health and not afflicted with some
nervous disease or disorder of some kind, I don't think there
,vould be that much change in his handwriting.
Q. You don't think so. It was testified here yesterday that
Dr. DeJarnette was eighty-five years old or past now. Doesn't
your handwriting vary some from day to dayY
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A. Not a great deal.
Q. As you get older, it doesn'U
A. No, I write better now than I did when I was youn.ger.
Q. You do. You don't know. who wrote that., do you?
A. No, sir, I don't.
Q. You don't know how it was written or under what conditions, whether the man was standing up when he wrote
"will" or sitting down when he wrote the word "will"?
A. vVell, in my opinion, whether he was standing or sitting,
there couldn't have been that much difference in the handwriting of the man. That is my opinion. .AU the words, I
mean the letters are the same, the formation of the other
letters. The formation of these letters are entirely different
in my opinion.
page 314 } Q. There i:m 't a "1V'' or "I" or "L" in "DeJ arnette," is there f
.A. No, sir ..
Q. And how can you tell the formation is different thent
A. Because it is entirely different handwriting.
Q. Well, it is,-one is written with pen and the other a
pencil!
·
A. That doesn't make that much difference.
Q. You are qualified as an expert f
·A. I didn't qualify as an expert. I gave you my experience in examining signatures over a period of fifteen years
and it was money to me to examine them because it might
have meant a g-reat loss to the bank if I hadn't examined them.
Q. Would you go this far with me, that a man who is in the
position over a period of a great many years to see Dr. DeJarnette write, wouldn't he be in a little better position to say
whether that was his writing or not Y
Mr. Dalton: That is objected to.
The Court: Objection sustained. It is not the position of
this man to pass on the credibility of some other witness.
Mr. Hite: But it goes to this one's ability.
The Court : I wilf let you examine on his experience and
qualificatior1 s.
page 315 } Mr. Bentley: Well, that is what I am .testing.
That is all.
Mr. Dalton: All right. _Mr. Cheatham, come around and
take the stand.
(Witness excused.)
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C.. R. CHEATHAM
having been first duly sworn, was examined and testified as
follows:.
DIRECT EXAMINATION.

By :Mr. Dalton:
Q. Mr. Cheatham, will you look at the pencil word "will"'
on a writing of February 3rd, 1942 and a pencil writing of the
word ''Will'' on an envelope addressed to Mr. Ellett and compare those words with the writing, signature, purported signature of Dr. J. S. DeJarnette and give to the Court aucl
jury your ophiton as to whether or not the two words "will'''
are in the san:w. handwriting as the signature of "J. S. DeJ arnett¢" Y_·. •
A. Well, assuming that that is Dr~ DeJarnette'"s signature,,
I would say they are not. That is my opinion.
Q. Had you. ever seen either of those papers before today °l
A. No,. sir.
.
Q. What has be·en your expeiieiice in the examination of
papers, what is your connection with the bank, and so forth t
.
A. My experience Y
page 316 ~ Q. Yes, your connection, what is your coimec""
tion with the bank and your experience in working
with signatures and matters of that kind?
A. Well; it is a very important thing that you learn them
and know thein;
Q. How long have you been in the bankY
.A.. Thirty; thirty-three years.
Q. What is your title at the bank in Christiansburg?
.A. Cashier.
Mr. Dalton: Cashier. Take the witness.
CROSS EXAMINATION.

By Mr. Hite:
·Q. Mr. Cheatham; did you ever see Dr. De,Jarnette writef

A.
Q.
A~
Q.
A.
Q.
A.

See him write f
Yes.
No, sir~
Did you ever see Mr. Glassett write, F. S. Glassett?
I don't think so.
You don't know who wrote those, do you f
No, sir.
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Q. You don 'i know that that is Dr. DeJarnette 's signature,
do you?
A. No, sir.
Q. Or that he wrote it?
page 317 ~ A. I am not familiar with his signature.

page 322

~

*

*

•Kc

*

*

*

*

*

~

.
R. L. HUMBERT (Recalled).
having been previously duly sworn, resumed the stand and
testified further as follows :
RE-DIRECT EXAMINATION.

By Mr. Dalton:
Q. Colonel Humbert, do you have any information as to
,vhen Mr. Glassett became connected with V. P. I. Y
A. I have obtained information from the registrar of the
College between 12 :45 and 1 :15 concerning his education at
V. P. I. and his period of employment at V. P. I~
Q. Give tha.t, please?
A. I will read from the notes which I made of the telephone
conversation. First, as to his education, B. S. Degree in
Agronomy, '21, V. P. I.
The Court: B. S. in Agronomy Y
The ,vitness: R S. in Agronomy. He was a student during the sessions of 16-17, 17 and 18 and then took three years
for his last or senior year, 18 and 19, 19 and 20, and 20 and 21,
with an average grade of 92.5. He received the M. S. Degree,
the Master of Science Degree in Agronomy in '29
page 323 ~ at V. P. I. He majored in Agronomy, minored in
Math. He received ''A's'' on his class work and
'' B '' on his thesis.
Now, as to his record of employment, he became instructor
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in Agronomy 19_19, apparently a part-time position which
accounts for his taking three years, probably, for his last
year in his undergraduate work. He became :Assistant
Agronomist in the Agricultural Experiment Station in 1920
and continued in the same grade as indicated by the catalogue
up through 1923, '24. In 1924-25, his name is not listed in the
catalogue as being employed. In 1925-26, he is listed as instructor in mathematics and apparently continued in that employment until his resignation January 1st, 1932.

•

•

*

page 324}

•
J. M. KESSLER
.
having been first duly sworn, was examined and testified as
follows:

•

•

page 327 }

•

..

By Mr. Dalton:
.
.. Q. Mr. Kessler, I will ask you to look at that paper writing
there, 1931, and you will see in it certain interlineations.
Please state whether or not those appear to be in the handwriting of Mr. Glassett?
·
Mr. Hite: If your Honor pleas~The Witness: Yes, sir.. I believe they are.
Mr. Hite: Well, I will cross-examine him.
Mr. Dalton: All right. Take the witness.

page 328 }
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CROSS EXAMINATION.
By Mr. Hite:
Q. Mr. Kessler how can yon tell whether an interlineafion
is in a man's handwriting? How can you tell when a man
marks through with "X" marks that they are in his handwriting?
A. I don't know about the marks.
Q. Well, that is what he asked you Y
A. I am just telling about the writing.
Q. Look at all of those and see if you can tell the jury that
those '' X'' marks and those straight lines and those other
marks there are in Mr. Glassett's handwriting? I believe it
is on this page there. That is the one.
A. You mean these_ cross marks,
Q. Yes, sir.
A. Well, I don't know about that.
Q. You can't tell whether that is his handwriting at all,
can you?
A. I can tell the writing is his but I don't know about the
-marks.
Q. That is right. I am not questioning the writing but I
am questioning the marks there. Now, the straight marks run
half-way, two-thirds across that page and the line
page 329 }- up here in the first paragraph, doesn't it Y
A. Yes, something over .half. Yes; sir.
Q. And then there are probably 100 "X" marks there, fifty
to 100. Who made those Y
A. I wouldn't know, sir.
Q. Sir?
A. I wouldn't think so.
Q. You wouldn't think what Y
A. I wouldn't think it would be fifty to 100.
Q. Well, 1, 2, 3, 4, 5, 6, 7, 8, 9, 10,-there are thirty-three.
Twice thirty-three is sixty-six, isn't it?
A. Not more than thirty-six crosses.
Q. Well, that is two marks to a cross, aren't there;
A. That is right.
Q. That is right. Thirty-six crosses and you mark two
crosses makes sixty-six and you can't tell who did that, can
you?
A.. I have no way of telling.
Q. And you don't know when it was done?
A. No, sir.
--·· ,I
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Q. You don't know who did it, do yon I
A. No, sir.
Q. Look down below there. Who interlined that ''did not"'
just before the word ''cover"!
A. Judging by the writing, I would say Mr.
page 330 ~ Glassett wrote the '' did not.''
The Court: You might speak a little louder, please. I can't
catch you up here.
The "'Witness: I say, Judge, by the writing, I would say
Mr. Glassett wrote the "did not" but I don't know who
marked out the "ED."
By Mr. Hite=
Q. Just part of the word is matlwd out there, isn't it¥
A. Yes, sir.
Q. The word ''covered'' is now deleted by marking out the
"ED". "'Who marked out the '' N O T" out he.re at the end of
that sentence f
.A. I have no idea.
Q. In other words, that changed the meaning and he said
''I did" to "I did not," isn't that right? "I did" and "Did
not." Well, the "Not" is '' X 'd" out, isn't it?
A. The ''Not" is "X'd" out. Yes, sir.
Q. Let's drop down to the second paragraph on that page.
Who drew that line through there!
A. I don't know.
Q. And I am pointing to a line, first line in the paragraph.
Now, ·who drew the line in the second there,
.A.. I don't know.
Q. And when were those two lines drawn 1
.A.. I have no idea.
page 331 ~ Q. And who marked out that word right there?
.A. I don't know.
Q.
drew that line?
A. I don't know.
Q. Three lines in that second paragraph on pag·e one of
Exhibit 1931 that have been obliterated and marked out by
somebody, isu 't that truef
A. Yes.
Q. And you don't know who that was?
A. I have no idea.
Q. Or when it was done t

,,1110
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A. No, sir.
Q. Well, now how ~bout this last line down here f It seems
to have marked out three-eights. You don't know who did
thatf
A. I don't see any ''three-eights.''
Q. Is that "3/8" or what is that!
A. It is "2/15."
Q. It is marked out so that I can't read it. What is· that
word right after iU It seems to be written overY
A. ''Will,'' I judge it to be.
· .
Q. You judge it to be. What is it written over?
A. I don't know.
Q. Do you know who wrote that Y
A. No, sir.
page 332 ~ Q. All right, sir. On the second page in the first
paragraph, there are some words interlined here.
It looks like the word'' already'' is interlined. In whose handwriting is that?
A. Well, I would judge that to be Mr. Glassett's.
Q. And the other two words, we don't know what they a·re,
"as been" looks like "X'd." Who crossed those ouU
A. I don't know.
·
Q. vVhe1_1 was it done 7
A. I don't know.
Q. ·when were these words added down here to the codicil Y
A. Did you say when f
Q. Yes, sir.
A. I don't know when.
Q. Mr. Kessler, as a matter of fact, that purported paper
there, ·writing dated :March 21st, March, 1931 is mutilated so
it changes the whole meaning of it, doesn't it, the way it is
originally written Y
A. Well, I haven't read the will through. I don't know.
Q. .And it changes a lot of them from "have" to "not" and
"not" to "have, " isn 't that true ¥
·
,
A. I only see ''not'' entered down here one time. The word
"not" right here, "not" and "did not."
Q. "I did" so and so and then struck that out and said ''I
did not." Of course, the jury can see the paper
page 333 ~ there. That is tho paper that you say is wholly in
Mr. Glassett's handwriting except the lines drawn
through sentences and the "X" marks in those sentences and
certain mutilated parts ·of the will which were done in the
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mutilations, were done by somebody, and you don't know who
did it, that is right?
A. That is right. The writing, I would say, is Mr. Glassett 's.
Q. Mr. Kessler, when did you first see that writing?
A. I don't remember seeing it except the day I appeared
before the Court here.
Q.. Here?
A. That is right.
Q. Even though it was in your bank for several years, apparently, you did not see it until you came here in Court?
A. Well, it was in a lock box. I had no reason to see it.
Q. Well, I say no one ever showed it to you?
.A.. No, sir.
Q. Do you know how long it was in your bank?
A. No.
The Court: You mean the box, lock box in the bank?
The Witness: Yes, sir.
By l\fr. Hite:
Q. You don't know who put it in there?
A. No, sir.
Q. Or who took it out?
page 334 ~ l1.. No, sir.
Q. Was it opened tl1e first time you saw it; was
that letter opened Y
A. Yes. Yes, it was opened here in the courtroom.

•

•

A Copy-Teste:
H. G. TURNER, Clerk.
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