IN THE

s·upreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 6208

VIRGINIA:
In the Clerk's Office 'Of the Supreme Court of Appeals at the
Supreme Court of Appeals Building in the City of Richmond
on Thursday the 23rd day of September, 1965.

ROGER T. HOWARD,

Plaintiff in error,

agailns~

'· COMMONWEALTH OF VIRGINIA,

Defendant in error.

From the Corporation Court of the City of Norfolk, Part Two
· L. B. Tabb, Judge

Upon the petition of Roger T. Howard a writ of error and
S'Upersedeas was awarded him by the Chief Justice of the
Supreme Oourt of Appeals on September 21, 1965, to a judgment rendered by the Corporation Court of the City of Norfolk,
Part Two, on the 12th day of April, 1965, in a prosecution by
the Commonwealth against the said petitioner for a felony;
but said supersedeas, however, is not to operate to discharge
the petitioner from custody, if in custody, or to release his
bond if out on bail.
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The Grand Jurors of the Oommonweatlth of Virginia in and
for the body of the City of Norfolk, and now attending the said
Court, at its February t~rm, 1965, upon their oaths, present
that ROGER T. HOWARD and WALTER JOSEPH SMITH
to-wit on the 28th day of December in the year 1964, in the saiQ.
City of N"Orfolk on and upon one Julius W. Lam.m, then and
there being, unlawfully, feloniously, wilfully, deliberately, and
of their malice aforethought, did make an assault, .and that
they, the said ROGER T. HOWARD and WALTER JOSEPH
S~ITH, then ~nd there unlawfully, feloniously, wilfully, delib(n'ately, and tlieir.malice af'Orethought; ·did' att~mpt to·kill
and::murder ·ihhn, ~he said Julius W. La:nub, ·and .that the s.aid
ROGER T. HOWARD·and.WALTER JOSEPH ..SMITH, in
furtheranqe of. tll:eir said design and purpose to kill and murder
him; the said Julius W. Lamm, as aforesaid, then and· there u:n..
lawfully, feloniously, wilfully and deliberately, and of their
malice aforethought did discharge and shoot off, at' ·him, the
said Julius W. Lamm, a ~ertain pistol, wpich .said pistol was
then and there' ·charged with gunpowder and,·'certain bUllets,
and whieh said pistol, they, the said ROGER T. HOWARD and
WALTER JOSEPH SMITH, in th~jr hands then and there
had and held, with intent, him, the said Julius W .. Lamm, in the
manner and by the means aforesaid, then and there unlawfully,
feloniously,;.wilfully,: deliberately, and of their malice aforethoug.ht to kill and murder, against the peace and dignity of the
Commonwealth of Virginia.
SECOND COUNT: And the Grand Jurors aforesaid, upon
their oaths aforesaid, do further present that the said ROGER
T. HOWARD and WALTER JOSEPH SMITH, to-wit, on the
28th ·day of December,·1964; in the said City of N orfolk;:Qn and
upori one· Julius W·.. Lariim; .then and .there being, unlawfully,
maliciously .and feloniously d1d make an assault; and hnu, .the
t;;a:id- Julius W. Lariun:, unlawfully, maliciously and· feloniously
did attempt to ·shoot and wound and did attempt to· cause bpdily
injury, with'- .intent, him, the said Julius ·w. Lamtn;·'then~ and
. ther'e· to maim, disfigure, disable an <:I kill, and· pursuan~ to said
attempt, aforesaid, did maliciously and· feloniously shoot off
and fire a certain pistol at and towards the- said ·Julius -W.
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Lanun,:with intent,:him, ·the said Julius W. La~~ then and
tliereAo- maim, disfigure;.. di~·a~le.. ·and· kill, again'st the· peace#
B;nd_'dignity of the, Commonwealth of Vir.giitia. · :. ·
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-·_ - · · · In the Corporation Court of the City. of. N orfo~,
Part Two, o~ the lOth-day·ar·February, 1965.
.
.
··Roger T. Howard and W~Iter ·Jose·ph Smith, who stand
jointly indicted on Indictment numbered One for Attempt to
commit niurder and Attempt to Maliciously shoot. and wound
ail~ attempt to cause bodily injury· with intent to maim, disfigrire, disable and kill, and on Indictment numbered Two for
Robbery, were this day led to the bar in the custody 'Of the Jailor
of this Court, and came as '\veil the Attorney for the Commonwealth, and William E.' Fulford, a competent and experienced
a:tt'Orney, appoiri.ted for the said Roger T. Howard by the Court
at the request of this Said defendant, and John A. Gurkin, Jr.,
a competent and experienced attorney, appointed for the said
Walter Joseph Smith by.the Court at the request of this said
defendant, due to their inability to secure counsel of- their own
choosing, all of which is designated in writing, signed by said
defendant, and filed herewith and made parts of the record; and
it appearing to the Court from the records that there hav_e bee~
preliminary hearings in both said matters as to both' said de.:.
fendants, at which said defendants were bot~ represented by
counsel, and after being advised by their respective counsel, and
after being advised py th~_ Court in open court of their rights
as to- their pleadings· and to joint or separa~~ trials by jucy or
by the Court and as to joint or separate··trials ·on said indictments, said defendants each stated to the Court that he understood his said rights, was satisfied with his counsel, and wished
to be tried jointly on both said indictments at the same t~e, and
upon being arraigned on each of said Indictments numbered
One· and Two the said defendants each pleaded not- guilty to
each s_aid indictment, and with their consents given in person,
and-by and· with the advice of counsel, each w8.ived a jury, and
with the concurrence of th~ Attorney for the Com~
page 7 J _ monwealth, and of the Court;· entered of record,
- the whole matter of law and the fact as to both said
indictments was heard and determined by the· Oourt as to both
said defendants and at the same time, and at the conclusion of
the Common:wealth's evidence, thereupon the defendants, by
counsel, each moved the Court to strike the evidence introduced
on behalf of the Commonwealth as to both said indictments,

'i4l.

SU.Pt~m.e· Q.ourt· of .Ap·pe~tb• :()./::Vi.t~g!nfa

:whti~1t~·mot~9l1' b~ing fully heard., is· .stt~tf:l,b:l~d llJ:ftQ:Jndipb.n~J}t
Two ;a.s to both said.·de.fen:dant~, :and :Qy~;r:r.uled. a~. ;o
both said defendants as. to. Indictment numbered One, .ai.id tp·
the action of ·uhe Court, in overruling· said motion as to bo.th
said defendants as to Indictment numbered One b.oth said ·dE!fenda:n.ts,by counsel, duly excepted; :whereupon -~td.s·considered
by the Court that the said Roger T. Howard and Walter Jos.~ph
Smith ;;tre not guilty as to Indictm.ent numhered Two and. that·
tP.ey each be acquitted and disCharged as to that said indict~
p1ent;. and after fully hearing the e.vidence and. argtiment:_ of
:C9unsel as to I:nd~ctment numbered One, it is considered by :the _
Col?-rt that the said defendants, Roge,r T. Hpward and Walter
Joseph Smith, are each guilty of Attempt to commit .murder
as:charged in the first count 'On Indictment numb~red O:ne.; .$.d the Court doth direct this cause, as to both said defenda;p.ts,_·be.
counsel as. to Indictment numbered One, it is considered bf·the' referred to the Probation Officer of this Court for a pre~sen•
t~nce report as to ·each said defendant, pursuant to the statut¢
for such cases made· and provided. A ·court reporter rec.ord:~d
· the evidence and incidents of this trial.
And the prisoners were remanded to jail.
'ntm.Iber~d
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.. Inthe Corporation Court 'Of the City of Norfolk;.Part Two,

on the 12th day of April, 1965.
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ltoger T. Howard, who stands·convicted.of Attempt to com~
mit: Murder as ·charged in the first· count of Indictment .nwn:.
bered One, was this day again led to the bar in the cust()dy o_f
the Jailor of this Court, and came as well the. Attorney fo~ t;he
Commonwealth, and the Attorney for the defendant, heretofore appointed for him by the Court, and the Probation Ofli_qe;r
of. this- Court who filed in open court hi~ pre-sentence I"eporl a;s
pr.escl'libed by the statute for such cases made apd p~oyided,
·Rnr.suant to order of this Court_ her~tof<?~e .enteX:ed hereilt Qll,
·t)he lOth-day of February, 1965, which said report is ordered
Pled as. a part ;of the record in this case ; and t~ereupoll. ·.sai4 ~e~_
port\vas read tq the defendant in open ·oourt by -the. ProbMiQll
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. Officer of this Court, and the defendant in person, and by
co~sel, advised the Court that he did not wish to cross-examine
the said Probation Officer as to any matter c9ntained therein,.
but the defendant in person did testify as to additional facts
bearing upon the matter, and the Attorney for the defendant
did_ address additional argument to the Court'; and thereupon
the defendant, by counsel, moved the Cou~ to set aside its
judgment herein and grant the defendant a new trial on the
grounds that said judgment is contrary to the law arid the evidence, which motion being fully heard, ds overruled, and to the
action of the Court in overruling said motion the defendant,
by counsel, duly excepted; and the Oourt, having considered
said report and all evidence and argument herein, doth fix the
punishment of said defendant at confinement in the Penitentiary for the term of Five Years. Whereupon it
page 10 ] being demanded of him if anything for himself
he had or knew to say why the Court should not
here and now proceed to pronounce judgment against him
according to law, and nothing being offered or alleged in delay
of judgment, it is therefore considered by the Court that the
s~d Roger T. Howard be confined in the Penitentiary of this
Commonwealth for the term of Five years, subject to a credit
of 105 days spend in jail awaiting trial, and that he pay the
costs of his prosecution, including $100.00 attorney fee, which
.said amount is hereby allowed William E. Fulford, his appointed attorney, pursuant to the statute in. such cases made
and provided. A court reporter recorded the evidence and
ill.cident~ of this trial.
And the prisoner was remanded to jail.
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· Stenographic transcript of the testimony introduced and
proceedings had upon the trial of the above entitled cause in·said Court on February 10, 1965, before the Honorable Linwood
B~ Tabb, Judge of said Court.
APPEARANCES:
· JOSEPH H. CAMPBELL, Esquire
Assistant Commonwealth's Attorney
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WTI:iliiAM E. FULFORD, Esquire
Counsel for Defendant Roger T. Howard
JOHN A. GURKIN, JR., Esquire .
Counsel for Defendant Walter J. Smith

*

*

*

*

*

page 4 ]

Deputy ·clerk: Are both .Defendants, Roger. T.
Hqward and Waite~ Joseph Smith, going to be
tried tog~ther!
·
: ··Mr.. Fulf9rd: Yes, sir.
Mr. Gurki.ri: Yes, sir.
· (Both Defendants sign papers ·in: open Court, and s~me are
to the Court)

~and~d

The Court': You are Roger T. Howard·y
A. Yes, sir.
·
·
. Q. Mr. Howard, this paper indicates to the Court that you
were without sufficient funds to employ counsel of your own
choosing, and requested the Court to appoin:t counsel for you,
and the Court .appointed Mr. William E. Fulford on February
1,·1965 . to· represent you, is that correct?
A. Yes, sir.-·
Q. This .paper further indicates to the Court, that on Indictment No. 1, charging Attempt ~o Commit Murder and Attempt
to. maliciously shoot and wound and attempt- to cause bodily
injury with intent to maim, disfigure, disable and kill, and on
Indictment No.2, charging_Robbery, that you wish
page 5 } to enter a plea of not guilty to each of the Indictments, is that correct?
A. Yes, sir.
Q. This paper bears the signature 'Roger T. Howard,' is
that your signature and is that your wishY
A. Yes, sir.
Q. Have you discussed your case .Wlith your appointed attorney, ·william E. Fulford Y
.
A. Yes~ sir.
· . .
.
·
Q·~ A.Iid, have you discus.sed th~ que~tion of Witnesses and
the question ·of evidence in your case, with your attor~eyY
A. Yes, sir.
Q. And, are you ready for trial, and· do you desire the Court
to hear your case today .on your pie~ of not guilty as is. indicated by this paperY

Roger T. Howard·v~ Commonwealth of Virginia
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A. Yes, sir.
Q. 'Mr. Howard do you understand that you have a rig~t
to a jury trial on each of these Indictments Y
.
· . · .,
A. Yes, sir.
·
·
Q. Do you understand also, that· you have a right
page 6 ]
to enter a plea of guilty, if you desire, to each of
these Indictments Y
A. Yes, sir.
Q. And under~tand those rights, you wish to enter a plea
of not guilty to each of these Indictments mentioned, and
have the matters heard by the Court without a jury, is that
correct!
A. Yes, sir.
Q. Do you also agree to have your cases heard at tlie same
time as the cases of Walter Joseph SmithY
A. Yes, sir.
Q. Do you have any questions that you want to ask the Court,
concerning your rights as to pleas, or as to trial by the Court
and trial by a jury, which have just been explained Y
A. No, sir.
Q. Are you satisfied Wlith the services of your attorneyY
A. Yes, sir.
·
Q. And, you waive trial py jury and you desire that these
matters be heard at the same time and in the same trial with
the cases of Walter Joseph SmithY
page 7 ]
A. Yes, sir.
The Court: All right.
The Court: You are Walter Joseph SmithY
A. Yes, sir.
Q. Mr. Smith, it appears from this paper that you were
without sufficient funds to employ counsel of your own choosing, and upon request counsel was appointed for you on February 1, 1965, and that counsel was John A. Gurkin, Jr., is
that correctf
A. Yes, sir.
Q. This' paper further indicates to the Court that· on Indictment No.1, charging Attempt to Commit Murder and Attempt
to maliciously shoot and wound and attempt to cause bodily
injury with intent to maim, disfigure, disable and kill, and on
Indictment No. 2, charging Robbery, that you wish to enter
a plea of not guilty to both Indictment No~ 1 and Indictment
No.2, and this paper bears the signature 'Walter
page 8 ] Joseph Smith,' is that your signature and is
that your wishY
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A. Yes, sir.
Q. Mr.. Smith, have you discussed your case Wlith your attorney, ·Mr. · Gurki:p. Y
A. Yes, I have.
Q. Have you also discussed with your attorney the question
of evidence and the question of witnesses, in your caseY
A. Yes, sir.
Q. And, are you ready for trial and desire for the Court to
haar these matters on your pleas of not guilty, as is indicated
by this paper!
·
A. Yes, sir.
Q. Mr. Smith, do you understand that you have a right to
a trial by jury on each of these Indictments 7
·
A. Yes, sir.
Q. Do you also understand that you have a right to plead
guilty, if you so desire, on each of these Indictments f
A. Yes, sir.
Q. And unders.t.anding those rights, you are ready for trial
today and you desire the Court to hear your cas.es
page 9 ] on pleas of not guilty to each of these Indi~e
me'lbtst

A. Yes, sir.
Q. Do you wish for your cases to be heard at the same time as
the cases of Roger T. Howard Y
A. Yes, sir.
·
Q. Do you have any questions concerning your rights on
pleas or as to trial, which I have explained Y
A . No, sir.
Q. Are you satisfied with the services of your attorney!
A. Yes,. Slir.
The Oourt: All right.
Deputy Clerk: You gentlemen have agreed to have both.
Defendant.s cases tried at the same time, is that right!
Mr. Fulford: Yes, sir.
Mr. Gurkin: Yes, sir.
Deputy Clerk: Is that acceptable to the Commonwealth1
Mr. Campbell : Yes·, that's acceptable to the Commonwealth.
Deputy Clerk: Is that acceptable to the Court!
page 10 ]
The Court: That's acceptable to the Court.
(Both Defendants, Roger T. Howard and Walter Joseph
Smith, were jointly arraigned on Indictment No. l.)
Deputy Clerk: Roger T. Howard, how do you plead f

-·- - -
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A. N-ot guilty.
!
Deputy Clerk: Walter Joseph Smith, how do; you plead Y
A. Not guilty.
'
j

(Both Defendants, Roger T. Howard and Walter Joseph
Smith, were jointly arraigned on Indictment No. 2.)
Deputy
A. Not
Deputy
A. Not

Clerk: Roger T. Howard, how do you·plead1
guilty.
Clerk: Walter Joseph Smith, how do you plead Y
guilty.

(All witnesses were duly sworn.)
Mr. Fulford: Your Honor, I move that the witnesses be ex-·
cluded.
·
The Court: All persons that are here to testify
page 11 ] today as witnesses in these cases, are instructed
not to disQuss your testimony either before or after
givring it, with anyone other than the attorneys, Mr. Fulford
or Mr. Gurkin for the Defendants, or Mr. Campbell for the
Commonwealth.
. .
You will please retire to the witness rooms or to the hall,
and remain there until called upon to testify.
I;

1

!

(All sworn witnesses retired from the Courtroom.)
Deputy Clerk: It it agreeable with the Commonwealth, to
try these cases without a jury!

Mr. Campbell: Yes, it's agreeable.
Deputy Clerk: Is that agreeable with the Court Y
The Court: That's agreeable.
,
Gentlemen, any opening statements Y
Mr. Campbell: The Commonwealth waives opening statement, unless the Court would like to hear it.
The Court: Mr. Fulford, and Mr. Gurkin?
Mr. Fulford: We have no opening statement,
page 12 ] Your Honor. ·
Mr. Gurkin: We have no opening statement,
. Your Honor.
The Oourt: All r:ight, gentlemen. Call your first witness.
Mr. Campbell: The Commonwealth calls Officer Lamm.

Supreme Court of Appeals of Virginia

·10

Officer JUlilus W. La'YYIIffl,
OFFICER JULIUS W. LAMM,
witness, appearing on behalf of the Commonwealth, having
been first duly sworn, was examined and testified as follows:

DIRECT EXAMINATION
Examined By Mr. Campbell:
.Q. State your name, officer Y
A. Julius W. Lamm.
Q. Where do you live?
A. 1506 Mediterranean Avenue, Virginia Beach.
Q. You are a police officer, with the Virginia Beach Police
Department Y
· A. Yes, I am.
The Court: How do you spell your last name Y

A. L-a-m-m.
By Mr. Campbell:
Officer Lamm, on the early morning of Decem-:ber 28th of last year, were you on duty?
A. Yes sir, I was.
Q. Tell the Court wl;lere you were, .and what happened at
around 1:00 o'clock in the morning of December 28th?
A. At approximately 1 :25, we received a cal~ of an accid~nt .
at the intersection of Cavalier Drive and Holly Road in Virginia Beach, and at that tizp.e I proceeded to the scene of the
accident, and at that time it was being investigated by another .police officer, and upon arriving on the scene, I found
the vehicles involved in the crash, and Mr. Howard approached
·
me, andQ. You mean the Defendant, Howard Y
A. Yes, sir. And, he stated that he had seen two·men walk
~way from the scene of the accident, and he stated that.. they
were down here visiting with friends, and were walking to
their home when they came upon the accident.
Q. Who is 'they,' that you are referring toY
A. He, Howard that is, and the otl1e.r ·Defendant, Smith.
Q. All right. Go ahead.
A. At this time,The Court: Let me ask this question. This time, 1 :25 that
you spoke of, is that A.::M~ Y·
··
·
·
A. Yes,sir.
·

page 13 )
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Officer Julilus W. Lomvm,
By Mr. Campbell:
Q. Go on, Officer Lamm.
page 14 ]
.
A. Well, at this time, I was talking with Mr.
Howard in the police vehicle, and we proceeded to search the
area around there in an effort to locate the two gentlemen that
were supposed to have walked away from the accident.
We went around 4 or 5 blocks, and came back to the sc.ene of
the accident, and at that time Mr. Smith produced some
evidence, or said that he was a police officer and said that he
had a badge, and The Court: This 'Smith' that you were talking to at the
scene of the accident, are you referring to the Defendant,
Walter Joseph SmithY
A. Yes, sir. Smith, the Defendant, was the one I was
talking to when we got back to the scene of the accident,
.and at that time I was talking to him in my police car, and
I said I would drive him to the home where he said he
lived, and we went several blocks north, on Holly Road, to
42nd Street, and at 4603 Holly Road, he pointed to a house,
and said : ''They live there.''
By Mr. Campbell:
Q. What did· you do, then f
page 15 ]
A. At that time, I stopped the car and we
got out and walked around to the side entrance, on a small
porch, and at that time Mr.. Smith preceded me up the steps
to the screen door and took ahold of the knob, and Mr. Howard was directly behind him, and he turned around as if he
was having trouble with the door, and when he turned around
he had a 45-caliber automatic, and he came back down the
steps and took my service pistol from me and handed it to
Howard, and we went around to the police car.
At that time, Mr. Howard got in the front of the police
car, on the left front, behind the driver's wheel, and placed
me in the right rear, and Mr. Smith was sitting in tlie right
front with the 45 raised up over the back of the front seat
and pointed toward me in the back seat, and we then went
north on Holly Road about half a block and turned left.
Q. Did they say anything at that time, as to where they
were going Y .
·
·
A. No sir, they didn't. They didn't enter into any con-

'12
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·Officer· JulVus W. Lamm
versation, but they just mentioned that they were going
to Norfolk, and after they went north on Holly Road and
turned left at 47th Street, they said something about going
to Norfolk then, but at that time they realized that they
were apparently lost, because they went into a dead-end
street at Bay Colony, so at that time, I menpage 16 ) tioned that I would lead them out of the area,
and told them to go back on Bay Colony Drive
toward 47th Street. They took a right on Cedar Point Road
and made a left on Cavalier Drive and went to Ivy Road
and crossed some of Linkhorn Road and came back on
Holly Road back up to 31st Street and, where I said there was
a traffic light, (LBT} and at that time they proceeded to go
around the streets several times.
I mentioned the fact of the traffic light at 31st and Holly,
and that the roads were 'IJJ'iln,dy on one or two occasions,
and both times Mr. Smith took ffi:e 45 he had and be waved
it in my face like that, and said not to say anything about
the street names or in what direction they were going, or
·
where. they were. .
From what I said, the dispatcher on the police radio could
tell, and when I said at 31st and Holly that there was a
traffic light there, and to make a right there, Mr. Smith took
the 45 and stuck it in my face and said not to say anything
about street names or directions, and at that time Howard
stated that if I said anything else about street names or conditions of the streets or directions, tQ 'kill him.'
Again, they wanted to know which way it was to Norfolk,
and I whispered and told them, I said if they made a le.ft
it would take them away from Norfolk, and if they took a
right it would take them toward Norfolk, and Smith, he
said: ''All right, take a left,'' but he motioned
page 17 ] with his hand and they really took a right.
The Court: He told the driver to take a left but indicated
with his ha'nd to take a right Y
A. Yes, sir. He said to take a left, but with his hand, he
pointed to the right, and at that time they turned right on
Laskin Road at 31st Street and proceeded in the direction
(LBT) toward Norfolk, and came on to Virginia Beach
Boulevard at approximately in the area of Lynnhaven just
west of Pine Tree Inn in the City of Virginia Beach.

I
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Officer Julilus W. Lamm,

By Mr. Campbell:
Q. Now let's see, Smith was driving or was Howard f
A. Howard was driving, and he had my white police hat
on, and Smith was sitting beside him in the front seat, with
the 45 pointed at me in the back seat.
At Little Neck Road, Smith. asked for my handcuffs and
key, which at that time I gave to him. He asked me to take
my handcuffs and key off my ring, which I did, and as I
handed my handcuffs and key to him, we were west on Route
58andQ. You were where f
.
page 18 }
A. We were on Route 58, headed west toward
the Military Highway.
Q. You were on Route 58 at Military Highway, and on
the Virginia Beach Boulevard Y
A. Right. Just east of Military Highway, which is in the
City of Norfolk at that time, they probably saw a sign on
the roadway directing to Route 460, and at that time theyMr. Fulford: I object to what they probably saw.
The Court: Sustained.
By Mr. Campbell:
Q. Go on, Officer Lamm.
A. At that time, Howard said: "Are we on 460 nowf,"
and I said: "No sir, Route 58," and he said: "460."
Q. Well, had you seen anything that indicated Route 4607
A. That would be a road sign, just east of the Military
Highway, directing to Route 460. '
Q. Directing what route to ¥i.litary Highway!
A. That would be Route 13, I ·think, and that goes into
Route 460 I believe, then.
Q. All right. Go ahead.
A. I again advised them that they were on Route 58, anq
just past the overpass, on the west side of the overpage 19 } pass, Mr. Smith thrust the 45 across the seat
in this. manner, and at that time I threw my hand
up instinctively, and the 45 went off, through the back seat.
Q: How far was the bullet hole, froin you!
A. Upon checking on it later, the bullet went about 4 inches
to the left of my left shoulder.
Q. When you threw (LBT) your hand up instinctively,

14
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Officer Julius W. Larnm
did it come in contact with the gun!
· A. My hand come in contact with the side of the weapon,
in order to push it aside.
Q. And, what kind of weapon was itt
A. A 45-caliber automatic.
Q. All right. Was there anything said, just prior to that
time, to the :firing of the pistol Y
A.~ Mr. Smith, just as I threw my hand up, he yelled
something, but by the noise of the 45, that drowned it out,
and I didn't hear it, it was blurred.
The Court: ~nd before you said anything, it discharged!
A. Yes, sir.
Q. Where were you, at the time it discharged Y
A. I was just-we were just west of the Military Highway overpass, the opposite side.
Q. On this side of the overpass Y
page 20 ]
A. Yes, sir. .
Q. How long had you been in the City of Norfolk!
A. Well, from Davis Corner up to the Military Highway
overpass, it's approximately two miles, or two-and-a-half
miles.
Q. And, it was on this side of the overpass, in the City
of Norfolk!
A. Yes, sir.
By Mr. Campbell:
Q. All right. Go ahead, Officer.
A. After the bullet discharged, Mr. Howard at that time,
slowed the vehicle down, and at that time Smith said: "Let's
pull off, and do it now," and Howard replied: "No, let's go
on.'' and so at this time, at this point, we were just east
of the Virginian Railroad overpass on Route 58, and took
a left turn onto Hanson Street and then went one block
and took a right to Armstrong Street, right on Percy Street,
and as that was dark, Smith asked Howard to turn the
headlights out and to pull on. down the block, and at that
time Howard, the driver of the car, s~id: "All right, go
ahead," and -Smith said: "Suppose he screams!," to which
Howard replied: '' ~e won't scream,'' and
page 21 ] Howard asked me if I had a handkerchief, and
I told him that I did, in my coat right rear pocket;
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and he got it and stuffed· it in my mouth, and then he took
my belt off my trousers. Smith got out of the right side
of the car, and asked me to step out, which I did, and then
they led me to a picket fence gate separating two apartment
houses there, approximately 3 or 4 feet wide, and at that
time they had placed my hands between the boards on the
fence, and the handcuffs were put on my hands through
the fence.
Q. Were they your handcuffs!
A. Yes, and they also used my belt. They took this, and
wrapped it around my mouth and head and drew it far
enough back so I couldn't get it, to get untied, the way they
had me wrapped around.
Q. All right. Go ahead.
A. Then, they got back into the car and speeded off, and
I looked around, and they took a left turn onto Princess
Anne Road.
·As soon as they left, when they were gone, I got the
belt off my mouth and got the handkerchief out of my
mouth and started to yelling, and approximately, maybe a
minute and a half, a lady across the street stuck her head
out the door, and I identified myself and asked her to call
the Norfolk police.
She went back inside, and after that time, at approximately 30 seconds later, a colored gentleman
page 22 } was standing around the corner, and I saw hiin
from the light from the house, and he came over
and was trying to pull the boards off the fence, but was unable to do it by himself, and another colored man came around
from the left side of the building, and they pulled the boarps
off the fence and at that time I pulled my hands off the
boards, and then I went across the street to the other house
and at that time, I called my Headquarters at Virginia
Beach and told them where I was and what had happened.
Q. And, did the Norfolk Police later come to ·your assistance!
A. Yes, 15 or 20 seconds after I hung up the 'phone,
two redlights flashed by, and then they came back to where
I was.·
Q. Where did you go, after ·they came to your aid Y
A. We went back out Princess An~e Road, trying to locate
the Virginia Beach Police Car, and at that time w:e went

16

Supreme Court of Appeals of Virginia.
Officer Julius W. Lam;m.

back to the Second Precinct on Tidewater Drive and they
took the handcuffs off me.
Q. Did you, later that night, see the two Defendants!
A. Yes, sir. The next time I saw them, they were brought
into the Norfolk Police Headquarters, while I was there.
Q. Now how long was _that, approximately,
page 23 ] after you had been handcuffed to the fence!
A. I want to correct myself, as to the time.
After they got the handcuffs off me, I went back into the
car, and at that time I heard on the car radio that they were
chasing them, and had them stopped near the DePaul Hos.;.
pital, and at that time I went to the scene there, and Mr.
Smith was lying on the ground outside of a taxicab, and
· was handcuffed, and at that time I. idenfitied him as being
the one at Virginia Beach.
Q. During the time that you were in the car, and the 45
was being held on you by Smith, where was your pistol!
A. Howard had it, at that time.
Q. Did he keep it downY
A. Well, when Mr. Smith took it off me at the screen door,
he passed it to Howard, and at that time Howard stuck it in
his belt.
Mr. Campbell: All right. Your witness.

CROSS EXAMINATION
Examined By Mr. Fulford:
Q. Officer Lamm, was there another officer with you, when
you :first went to the accident scene! .
...
A. Officer Paden was there. He received the call in ref- .:
erence to the accident, and then I went there to assist him.
Q. Where was this other man f Didn't Paden
page 24 J take another man in his police car, and drive
around to look' for these two alleged men Y
A. No, Officer Paden didn't take Howard ar·ound. When
we got back, Officer Paden and this other driver of the other
car had pulled up there, and they had chased the car involved
in the accident to Holly Road, and. then went on to 64th
and Atlantic.
Q. Paden had a man that· ~_as fo~merly a sideswip~ victinl,,

~
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and that's what he was looking for, the one that ran into his
carY
A. Yes, sir.
Q. And the other officer, Officer Paden, took this other
man around, tcying t~ locate the other man involved in the
accident!
A. Yes, sir.
Q. All right. I think it's clear, now. And, yon took these
two Defendants to the house they claimed to be visiting!
A. Right.
Q. But, yon didn't wait around, and Paden was looking for
the one that had left!
Now, how far did yon go around Y
A. We went down 42nd Street to Pacific and back up
practically 4 blocks, and took a right and came
page 25 ] back on Holly Road and circled that area, and
back to the scene of the accident.
Q. Were yon and Officer Paden looking for the same people Y
A. Paden stayed at the scene of the accident with the
driver that. had been sideswiped at 46th and Atlantic~
Q. Well now, after you went to this house that was supposed to have been the house of some people that were being
visited by the Defendants, who went up to the house first!
A. At that time, Smith preceded me, and Howard was
walking off to his right rear, and he was standing there
when Smith went up the steps.
Q. Were yon suspicions of these people Y
A. After Smith showed me icfentification that he was a
police officer, and also a card with the name 'Sterling Anderson' on it, I didn't have too much suspicion, but I said I'd
take them back to the house, because I wanted to check if
they were possibly staying there and· also to ascertain whether
or not they drove a car, and if so, what make and model it was.
Q. Do you recall what outfit he claimed he was a police
officer withY
A. Yes, on the I.D. card that he produced, and the badge
was similar to the one I'm wearing now, with the words
'Associated Special Police' written on it, and with
page 26 ] the Virginia State Seal in the center of it.
Q. Well now, when you left the scene. and
circled all around Holly Road and came onto Virginia Beach
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Boulevard, was the. Defen:dant Smith on the right front side
of the front seat Y
.A: Yes, Smith was in the right front, and Howard too.
. Q. And, you· state· th-at lie. was turned around lo.oking
at·you, alLthat-timef:
.
A. He was turned sideways in the seat, and maybe for
a second or two, he'd look forward, but the· rest of the time
he ·was turn~d-.in the s.eat to see me.
_.Q. Most of the time, he had the gun resting on his lap,
so he could use it, didn't heY But, he didn't hold the gun
on·: the back of the front seat all the time, did heY ·
A. Yes, at that time, he did. We got back to Virginia
Beach Boulevard at a traffic light, and he pulled next to a
vehicle, and this time he did turn the pistol awayv so· ·it
couldn. 't be :seen.
. Q. Across his lap, and in which handY
A. I can't say, I ·couldn;t describe it: exactly.
Q..All along Virginia.. Beach Boulevard, it was the same
w~Y
.
A .. No, sir. He had the .45 on ·me and it· was pointed in
\
my direction.
page -27 .]
Q. .All right. When. you got to Princess Anne
High School, on Virginia Beach. Boulevard,. was
~e stil:l holding t;he gun .on you f . .
.A. Y~.s, he was.
_
.
.
Q. .And you -were kind of freigh!tened and ~cared, ~eren '~t .
youf
A. I certa~ly was.
. .
-~
.
Q. You were mor_e concerned about w~et~er he was going
to shoot;- than you were with where yo'~ we're pas'sing, we:r:e
you notf
· . ..
·
. .
''
. _A~ I w~s concerned for my lif~,. yes,. and I_ was als.o a war~
of Fhere we were going and what w~s going on around m~.
·Q~ Now, he turned around to you;· didn't ·he and he ·said
something to you just before the gun went o:fff .
.
A. Yes, but I can't remember his exact words.
·. Q: He turned,. he. had -been.· sitting· si(!eways, watching
you out of the· corner· :of his· eye,. and he had the gun ·in
his ·-lap· and -his hand on the gun~ . He didn't' put it in his
pockett -he ·was :just sitting ·there,. and· then he turned· around
to say· something . to yo~, and. reached. around like that, to
the back seat, didn't heY
. . .. _..
·

,'·.{','...),..-...

·,
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A. Yes, he did that several times,- but-. I don't remember what he said.
Q. He turned several times, front and sidepage 28 ] ways, like that, like he .was going to say something to you, and instead .of turning ·his head,
he turned and put his hand ·on· the back of the seat, and
he had his hand on the back of 'the seat niost ·of the time, and
this was the position he was sitting in, sideways, was~'t itY
A. I don't-·well, I mean I can't be exact about his position as. he was sittfug there.
Q. All right. He had a gun, and. he was sitting there,
and he turned around with his hand and put ·his arm .on
the back of the seat, and you thought he was going to shoot
you, didn't you?
A. No, sir. Just west of the Military Highway overpass,
after the discussion about which ro·ad they were on, he
thrust the pistol in my face, just like this, at which time I
threw my hand up in front of my face, and ·the gun went
off.
off~· Didn't your hand glance the gun, and the gun w~nt

5

)
)

A. No, sir.
.
.
. ~
Q. · Didn't your hand glance the gun in his hand, and then
it went off!
A. No, sir.
· Q. Tell me this Officer Lamm, how close t.o him were you 7
A. I was sitting in the back seat and he was·· ·in the
front ,seat,. about 2 feet. or 3· feet away from me,
page 2.9 ] at the most.
·
.
Q. Well as you say, if you were sitting in
the back seat, and he was sitting in the front seat, that
would be about 3 feet. Now, when did you hit the gUn t
A. The gun was pointed at me, in my face.
Q. How many inches would you say, appro.ximately, how
many inches away from your face was the gun, when it
went off! ·
}
A. I. ·pushed· it to one side, an4 that's when it went off.
Q. You pushed it!
·
A. Yes. .
Q. Did he-you didn't ~ave any conversation about that
gun, at anytime!
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A. No sir, after the gun went off.
Q. He still had the gun, he still had the gun in his handY
A. Yes, sir.
Q. Was there anything to stop him, if he wanted to keep
shooting you f
A. No, sir. Nothing in the world.
Q. Is there any reason you know of, why the gun went
offf
A. I do know sir, that the hammer had been cocked back
·
on the 45 automatic, on the gun. ·
page 80 ]
Q. And the gun did not go off, until yop thrust
your hand up f
A. Yes.
Mr. Fulford: I have no further questions.
CROSS EXAMINATION
Examined By Mr. Gurkin:
Q. Officer Lamm, when the gun w.ent off, were · you all
making a turn 7
A. No, sir. We were going straight, on Virginia Beach
Boulevard.
Q. Y·ou were apparently going . straight down the road,
then!
A. Yes, sir.
Q. Now, you stated that the scene of the accident was
Cavalier and Holly Road, and that you went down Holly,
that is after your gun was taken from you at ·this house,
then you proceeded down Holly to around 31st, where you
all took a right there and then proceeded on toward~ Norfolk!
A. Yes, sir.
Q. And your contention is that this gun was discharged
somewhere between Davis Corner and the Military Highway
overpass!
A. No sir, the pistol went off just as we
page 81 ] passed through, ·just after we had passed through,
under the overpass.
Q. It didn't go off, opposite Pecan Point RoadY
A. Approximately at that point, yes.
Q. Well, what would you say the distance is, from Mill-

Roger T. Howard v. Commonwealth of Virginia

21

Officer Julius W. Lamm
tary Highway to Pecan Point RoadY
A. Maybe, approximately a quarter of a mile.
Q. Pecan Point Road is that little road that goes across,
just before tlie Industrial Park there 7
A . .Around that area, yes.
Q. But you just said that the gun went off, as you went
under the overpass.
A. We weren't exactly under it.
Q. Then, are you telling me that the gun went off before
you· got to the underpass Y
A. No, sir. The gun discharged, just after we got through
the overpass, just west of the overpass on Route 58.
Q. You can distinctly remember all of these points along
the road, on this particular night f
A. The several points I pointed out, yes sir. There were
several times· that they made a turn, and there was some
conversation, but I can't remember the words.
Q. But, you can remember this dangerous ride Y
A. Yes, sir.
Q. And, you can remember the gun discharging,
·
page 32 ] and where you were at that time!
A. I had my eye on it, yes sir.
Q. And, it was dark that night Y
A. It was dark, but parts of the Beach Boulevard was
lighted from street lights, and other lights.
Q. The car was not completely dark, then 7
A. No, sir.
Q. I just have one other question. When, or after you left
the scene of the accident now, as I understand it, and correct
me if I'm wrong, you said that you drove these two men up
to a house that they claimed to be visiting with some friends!
A. Right.
Q. Now, on the way there, didn't you get a radio call
saying something to the effect of a stolen carY
A. This was from Officer Paden. He had some suspicion
that these two men were operating a vehicle that had been
involved in an accident, and was trying to ascertain the
people who were driving the car.
Q. I thought you testified that you didn't have any particular suspicion, after seeing the badge and identification,
isn't that right!
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A. !-that's so. But, I still had a feeling that they might
have been driving the car, and the: fact that they
page 33 ] said they were visiting just a couple blocks down
the way, I wanted to check on them.
Q. Well, if you did have any suspicion of these two men,
, why did you allow yourself to be placed in between the
two of them Y If I understand your testimony, the Defendant Smith, went up the steps ahead of you, you were in
the middle, and Howard was behind you.
A. He was walking off to the right rear.
Q. Behind you Y
A. Yes.

Mr. Gurkin: That's all I have.
REDffiECT EXAMINATION
Examined By Mr. Campbell:
Q. Officer Lamin, you said you didn't remember the conversation you all had, but didn't it indicate that you were in
fear of your life, that your life was in danger, words to that
effect!
A. Well, there were two occasions from Holly Road and
47th Street and around 31st and Holly Road, the pistol had
been stuck in my face, when Smith said: ''Don't say any
street names or conditions,'' and at 31st and Holly, one time
Howard stated: ''If he says any street name.s or directions,
kill him.,,
(Mr. Campbell shows folder to witness.)
Q. I show you this little folder that has a badge in it '100,

State of Virginia Police,' and I as~ you if you
page 34 ] can identify it.
A. (Witness. looks· at object) Yes, sir.
Q. What is that!
A. This was the badge and case ·that Smith .produced at
the scene of the accident, and· he informed me that it belonged
to him.
Mr. Campbell: I'd like to offer this badge into evidence.
The Court: Any objection!

------------
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Mr. Fulford: No sir, there is not.
The Court: Received in evidence, as Commonwealth's Exhibit C-1.
Mr. Fulford : We have no further questions.
Mr. Campbell: You may step down.
Your Honor, I call on George H. Nelson.
GEORGE H. NELSON,
witness, appearing on behalf of the Commonwealth, having
been first duly sworn, was examined and testified as follows :
DIRECT EXAMINATION
Examined by Mr. Campbell:
Q. What is your nameY
A. George H. Nelson.Q. Where do you live Y
A. 622 Graydon Avenue, Apartment 3.
Q. What is your occupation Y
A. I'm a cab driver.
Q. Were you driving a cab, on the early morning of December .28th of this year f
A. Last year, yes.
Q. Did you have occasion to see these two Defendants f
A. Yes, sir.
Q. At approximately what time, and where did you first
see them!
A. Approximately 2.35 to 2 :50 A.M., in the morning of
December 28th, at Bay Avenue and Granby Street.
Q. Is that in the City of Norfolk, Virginia 7
A. Yes.
Q. Will you tell the Judge under what circumstances you
saw them, and exactly what happened on that occasion!
A. I had been out to the Naval Air Station with a passenger, and I come out Gate 4 which is by Bay Avenue, and
I was ·stopped at a light there on Bay Avenue and Granby
Street, and I was waiting for the light to change,
page 36 ) and ·these two fellows came running in front of
the cab, running up to the cab, and Smith pulled
open the door and him and Howard got in, and he said: ''Get
going," and I said: "Where do you want me to get going
toY '', and he said: '' Get the 'H' out of here.''
page 35 ]

/
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Q. Exactly what did he tell you f
A. He said: ''Get the hell out of here,'' and by that time
I looked up, and a police car made a 'U' turn with its headlights out, and. the two Defendants in my cab, I thought they
were plastered, and I asked the question then: ''Where do
you want me to get going toT'' and he said: ''Get the hell
out of here, or I'll blow your head off."
Q. Who said that!
A. Smith. So I made a right turn up Granby Street and
headed towards town, and he was telling me "to go faster, and
I told him that my cab would not go faster, because I had a
_governor on it, and we went on about two blocks approximately, when the fellow in the back, Howard, said he'd better
get into the front seat.
Q. Where was the one with the pistol, then Y
A. Right behind me. I hadn't gone any .farther than approximately a block or two, when one police car pulled out
of a side street and he also proceeded up. Granby Street,
and at this time in the morning the traffic was light, but there
was a red light at Bay Avenue, Taussig Boulevard and Wards
·
Corner and Granby.
page 37 ]
Q. They were all red f
A. Yes, sir.
.
Q. You didn't stop, for any of them!
A. No, sir. They were telling me to go faster and that if
I didn't go faster, they'd blow my head off.
So, I advised t~em then, I said: ''You'll never get away
with it, let me go down a side street, and you can have the
cab, if you want it," but I didn't get no answer, and when
I got up around DePaul Hospital, the police car that was
behind me started shooting, and I told the men we'd better
cut off, and one of. them said: "Go ahead, and turn," and
so I started to cut down Belvedere, but I was a little bit too
1 late and when I made the turn, they started shooting, and I
let up on the gas pedal at one time and stalled the motor, and
I had to get the car gc;>ing, and when I put my foot down on
the gas the car jumped and took off, and I made a turn into
Arden Circle, and I hardly remember ·what" happened after
that.
I do remember some police officer on the right-hand side,
and at the door on the left-hand, and it was open and somebody yanked me out, and that's about it, at least as best as

, ...,:
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I can remember.
Q. Did you-how did your cab come to a halt f
A. As near as I can remember, I must have hit the brake
after I went around, as the right front wheel was up . on
the curb· a little, against the curb. The car was
page 38 ] in gear, and approximate 15 or 20 minutes later
a garage man came out and changed the tire,
and it was in gear at that time.
Q. All right. Now, you said when the two men, the two
Defendants came over to your car, they both had guns, what
type of guns!
A. !-well, I know the 45 particularly, I've handled them
·
before.
Q. Did you say Smith had the 45 in the front seat, with you Y
A. Yes.
Q. And, where did he keep the gun f
A. It was trained on me, and gripped in my side a couple
of times.
Q. How about Howard, where did he have his gun Y
A. Well, after they once get in the cab, I couldn't actually
swear he kept it out in his hand, as I just took a quick glance
at him, because I was directing my attention to the man in
the front seat more than anyone else, and I was trying to
watch the road and everything at the same time, and Howard
was in the right rear seat of the cab.
Q. All right. Mr. Nelson, did you and Howard ever scuffle,
during this timeT
A. No, sir. He was only in the cab.
Q. Who owns this cab f
A. The Terminal Cab Corporation.
Q. Now, what value is on that, approximately!
page 39 ]
A. Of course it's a '64 Plymouth, and I heard
later that-

Mr. Fulford: Objection to that, Your Honor.
The Court : Sustained.
By Mr. Campbell:
Q. What, in your opinion, was the value of itf
A. It was-approximately a brand new car.
·Q. Can you testify or not, as to the value Y
...A. The value of the carY
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Q. Yes. What approximate value can you give, what is
your opinion of a '64 carY
A. Well, I know when it was purchased it was approximately twenty-one, or twenty-two hundred dollars, and I'm
sure it wouldn't depreciate that much over a year, say fifteen ·
or seventeen hundred dollars.
Mr. Campbell: All right. Your witness.
Mr. Mulford: I have no questions.
The Court: Do you have any questions you wish to ask
him, Mr. Gurkin!
Mr. Gurkin: I have no questions to ask.
Mr. Campbell: You may step down.
Your Honor, I call on. Officer B. G. Roberts.
page 40 ]

OF.FICER B. G. ROBERTS,
witness, appearing on behalf of the Commonwealth, having been first duly sworn, was examined and
testified as follows :
DIRECT EXAMINATION
Examined by Mr. Campbell:
Q. You are Officer B. G. Roberts, of the Norfolk Police
Department f
A. Yes, sir.
Q. Officer Roberts, on the early morning of December 28th
of 1964, did you participate in the arrest of these two Defendants·¥
A. Yes, sir.
Q. Where did you first see them Y
A. At the place where they stopped, on Arden Circle.
Q. Tell the Court exactly what happened.
A. Well, we were participating in a chase down Granby
Street.
Q. How long had you been chasing them Y
A. We were chasing them for about 4 miles, down Granby
Street, when they turned in Arden Circle, which is a deadend street, and there was approximately two other cars there
when we pulled up behind them. One was. up against the cab,
and another police car was there, and there was an officer
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behind the car and another on the other side, and
page 41 } we observ~d the two Defendants· in the. cab and
the cab driver, and the door on the right-hand
side was open with Smith's feet hanging out and a 45 automatic revolver was directed on the driver, and I went across
the street and got the gun.
Q. How did you do thatf
· A. I don't remember. I just know I went over and took
the gun, that's all.
The Court: Just like that f
A. Yes, sir.
By Mr. Campb~ll:
Q. Tell us about it.
A. I went to the cab, and he made a statement that if any
police officer touched him, he'd kill the cab driver.
Q. How did you keep the gun from going off!
A. It seems like I thrust my thumb between the hammer
on the 45 and the firing pin.
(Mr. Campbell shows gun to counsel and the two Defendants.)

Q. Can you identify this 45 pistol, I show you f
A. (Witness looks at gun) Yes, sir. That's the 45, and I put
my thumb that way when I grasped it with my right hand,
I slid my thumb between the hammer and the firing pin.
Mr. Campbell : Your Honor, I'd like to offer
page 42 } this gun into evidence, as Commonwealth's Exhibit C-2.
The Court: Received in evidence, as Commonwealth's Exhibit C-2.
By Mr. Campbell:
Q. Do you recognize either one of the Defendants as the
one you took the gun away from Y
A. Smith. The other officers took him out of the cab and
over to the police car and handcuffed him, and then we took
him to the hospital for the injury that he had.
Q. What injury was that!
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A. When we went to take him, we had to hit him over the
head with a pistol.
Mr. Campbell: Your witness.
CROSS EXAMINATION
Examined by Mr. Gurkin:
Q. Officer Roberts, when you removed him from the cab,
what side did you approach on!
A. The right-hand side, the passenger's side, the righthand side of the cab.
Q. The side opposite the driver's side in the front, the
passenger's side Y
A. Yes.
Q. Now, you say Mr. Smith's feet were hangpage 43 ] ing out of the door!
A. Partially hanging out, yes sir.
Q. And the cab driver, what was he doing!
A. He was sitting behind the steering wheel.
Q. Are you sure Mr. Smith had a pistol in the cab and ha.d
it pointed at the cab driver, Officer!
A. Yes, sir.
Q. And you're also sure that his feet were partially hanging out the door, and him lying down in the cab, with the
driver sitting there behind the steering wheel T
A. Yes, sir.
Q. Well, how did you get in there, on top of him, to get your
·thumb in. between the hammer and the firing pinY
A. I just dove into the car.
Q. You dove into the carY
A. Yes, sir.
The Court: Had you any communication on the radio, as
to whether or not. any shots were fired, prior to the time
that you went into the cab YHad it come over the air, whether
any shots had been fired f
A. No, ~ir.
By Mr. Gurkin:
Q. At that time, you had the gun in your hand.
page 44 ] hadn't you T
A. Yes, sir.
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Q. You had the gun in your hand, and you still got over
top of Smith, and over tne cab driver.
Wasn't there just about 8 inches, between you and the cab
driv~r, to get your hand on the hammer of the 45 T
A. Yes, sir.
Q. At the same time, you testified you beat Smith over the
head with your gun Y
A. Yes, sir.
Q. What did-well, did anything stop Smith from shooting
the cab driver's head offY If the gun had discharged and
I would assume it would, if you hit the firing pin of the 45,
thenThe Court: The hammer would hit your thumb, wouldn't itY
A. Yes sir, when I jammed it in.
·
By Mr. Gurkin:
Q. You jammed it, like that!
A. Yes, sir.
Mr. Gurkin: I see. That's all.
Mr. Campbell: You may step down.
I call on Detective L. 0. Sutton.
page 45 ]

DETECTIVE L. 0. SUTTON,
witness appearing on beha~ of the Commonwealth, having been , first duly sworn, was examined and
testified as follows:
DffiECT EXAMINATION
Examined by Mr. Campbell:
Q. You are Detective L. 0. Sutton, of the Norfolk Police
Division!
A. I am, sir.
Q. Detective Sutton, on the morning of December 28th
of last year, did you have occasion to question the Defendants,
Walter Joseph Smith and Roger T. Howard, about these
charges!
A. I did, sir.
Q. Did they give you written signed statements, at that
timeT
A. They did, sir.

\

30

Supreme Court of Appeals of Virginia

DetectiveL. 0. Sutton
Q. Were these statements voluntarily given, by them T
A. Yes, sir.
Q. Were there any threats or promises made to either of
them, by you or any member of the Norfolk Police Division Y
A. No, sir.
(Mr. Campbell hands statements to counsel.)
Mr. Gurkin: Your Honor, may we have a short
page 46 ] recess, in order to read these statements!
The Court: We'll take a 5-minute recess, so
you gentlemen can read the statements. If you need more
time, let me know.
·
(At 11 :10 A.M., a short recess was held; counsel read the
statements ; at 11 :15 A.M., Court resumed, and the witness
again took the ·stand.) ·
The Court: Mr. Fulford and Mr. Gurkin, are you ready!
Mr. Fulford: Yes, Your Honor.
Mr. Gurkin: Yes, Your Honor.
Mr. Campbell: Your Honor, for the purpose of identification, I'd like to have these statements marked C-3 and C-4 as
Commonwealth's Exhibits.
The Court:_Do I understand Mr. Fulford and Mr. Gurkin,
that you have had an opportunity to examine these papers
now marked as C-3 and C-4 for purposes of identification f
Mr. Fulford: Yes sir, we have. The Defendpage 47 ] ant has said that the signature appearing on C-4
for identification is his signature.
Mr. Gurkin: We likewise, have had an opportunity to examine C-3, the statement by Smith, and he says it's his signature, Your Honor.
By Mr. Campbell:
Q. Detective Sutton would you read C-3, starting with
'what is your full name'Y
A. "Q What i~ your full name YA Walter Joseph Smith."
(The witness read the statement of Walter Joseph Smith
1n its entirety.)
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Q. Would you read C-4now, please! ·
A. "Q what is your full name 7 A. Roger T. Howard."

(The witness read the statement of Roger T. Howard in
its entirety.)
Q. Detective Sutton, I show you now Commonwealth's Exhibit C-2, and ask you whether or not that's the automatic
referred to in the statement, and I'm now referring to the
statement of Walter Joseph SmithY
A. (Witness looks as gun) Yes, it is.

Mr. Campbell: Your Honor, I'd like to offer
page 48 ] in evidence, these two statements, as Commonwealth's Exhibits C-3 and C-4.
The Court: These statements will be received into evidence,
as Commonwealth's Exhibits C-3 and C-4.
By Mr. Campbell:
Q. I now show you two 45 clips, and ask if you can identify
them!
A. (Witness looks at clips) Yes sir, they appear to be the
same clips as referred to in C-4, as being taken from Walter
Joseph Smith's person.
Mr. Campbell: I'd like to offer these two clips into evidence
Your Honor.
The Court: These two clips, containing 45-cartridges, will
be received in evidence as Commonwealth's Exhibit C-5.
Mr. Campbell: Your witness.
·
CROSS EXAMINATION
Examined By Mr. Gurkin:
Q. Didn't the Defendant Smith, appear to be intoxicated
or drunk, when he gave you this statement!
A. There was an odor of alcohol, but it did not appear to
bother him otherwise.
Q. Didn't he state anything about drinking, sirT
A. He stated that he had been drinking, earlier
page 49 ] that evening, yes sir, they had.
Q. When you say 'they,' do you mean the both
of them!
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A. Yes sir, he said that they had been drinking earlier that
evening.
Q. As a matter of fact, they were intoxicated, weren't they!
A. Smith's eyes and nose were blurred, and by his vision
he appeared, or they appeared to indicate he had been d:dnking.
'
Q. And, he read the statement-they both did!
A. Right.
Q. I just wanted to be sure I understood you correctly.
Now, when the cab was finally stopped by the police, in
that statement, didn't the Defendant Smith, say that he
turned toward the door of the cab T
A. That's what he said, yes.
.
.
Q. Didn't you ask him, point blank, where was the gun at
the time that the police stopped the cab!
A. I asked him where he had the gun, and his reply was 'in
the general direction of the cab driver.'
·
Q. But, not right at him.
.
A. He said he was turning toward the door, he was attempting to get out the door, or was turning to the door.
page 50 ]
Q. At the time the cab was stopped f
A. Yes, sir. It was held on him, all the time
the cab was still going.
Q. Look in there one more time, please, and tell me where
he had the gun, in C-4, the last statement read. I'm referring
now to C-4.
A. When I asked him, with reference to the gun, I asked
him where he had the gun, when he told him to keep going, and
his answer was : '' ... in the general direction of the ·floor, but
not right at him, toward the front of the car.
' Q. Up there, on the second page and down about 3 or 4
lines: '' Q Where did yau have the gun pointed, when the
police pulled you from the taxi! A. I don't know. It happened
too fast. Actually, they stopped quickly, and I turned away
from the cab driver, and tried to open the door.''
Now, he said he turned away from the cab driver, and he
also mentioned there somewhere, that he didn't say anything.
A. Yes, sir.
Q. All right.. Now, the other statement, the first statement
you read, in regards to C-3, didn't the Defendant say in
there somewhere, that he did not have a gun onthe Virginia
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Detective J.D. Hodges
Beach policeman all the time, that he had it on the seat part
of the timet
A. Yes, sir.
page 51 ]
Q. And he further stated, that when the Virginia Beach policeman put his hand up to the
back of the front seat, and grabbed at his gun, that's when
it discharged, right!
A. Yes.
Q. And he also said that it was not cocked, didn't he!
A. I believe so, yes.
Q. I see.
Mr. Gurkin: That's all.
Mr. Campbell: You may step down.
I call Detective Hodges.
DETECTIVE J.D. HODGES,
witness, appearing on behalf of the Commonwealth, having
been first duly sworn, was examined and testified as follows :
DIRECT EXAMINATION
Examined· By ~r. Campbell:
Q. You are Detective J. D. Hodges, of the Norfolk Police
Department Y
A. Yes, sir.
Mr. Campbell: Your Honor, I'd like to have these papers
marked C-6 and C-7 for the purpose of identipage 52 ] fica tion.
The Court: Have you gentlemen had an opportunity 'to examine these papers Y
Mr. Fulford: Yes, Your Honor. We have examined Mr.
Howard's statements.
By Mr. Campbell:
Q. Detective Hodges, on the morning of December 28th
at around 10 :00 o'clock, did you take the statements of Roger
T. Howard, and were they reduced to writing and signed
by him, and can you identify C-6 and C-7Y
A. (Witness looks at papers) Yes, sir.
Q. Were these statements given voluntarily by Howard,

34

Supreme Court of Appeals of Virginia

Detective J.D. Hodges
without any threats or promises on your part or on the part
of any other police officer of the City of Norfolk:Y
A. Yes, sir.
Q. Would you read the statement here, starting with 'what
is your full name 7'
A. '' Q. What is your full name YA. Roger T. Howard.''
. (The witness read the statement in its entirety.)

Q. All right. Now, will you read the other one, starting
with 'what is your full namef'
A. '' QWhat is your full name YA Roger Thomas Howard.''
(The witness read the statement in its entirety.)
page 53 ]

Q. And, that's C-7!
A. Yes, sir.

Mr. Campbell: Your Honor, I'd like to offer these in evidence. ·
The Court: Received as Commonwealth's Exhibit 0-6 and

C-7.
Q. Smith was not shotY
A. No sir, he was not.

r

Mr. Campbell: our witness.
CROSS EXAMINATION
Examined by Mr. Fulford:
Q. Officer, actually, when the police officer hit Smith on
the head with his gun, the officer's gun went off, didn't itt
A. No sir, it did not.
·
Mr. Fulford: I have no further questions.
Mr. Campbell: You may step down.
Your Honor, the Commonwealth rests.
Mr. Fulford: Your Honor, I'd like to make a
page 54 ] motion.
May it please the Court, I'd like to move to
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strike the evidence first as to the allegation of Robbery.
It's well established that in the beginning, it's a necessary element to-but first, I might say that I don't condone
these acts, as I think these are serious acts, and it all started
with these men trying to avoid being arrested-but now to
get down to the Robbery, in Virginia, under the common
law, all of the elements essential at common law must exist.
For there to be Robbery at common law, there has to be
larcency by force, of personal property, permanently depriving the owner of his property.
There's no larceny of this cab, and I maintain that under
the Virginia common law, this cannot be, and I cite Ayers vs.
Commonwealth 157 Va.. at page 899, where the Supreme
Court says: " ... there has to be the taking, with intent to
to deprive the owner permanently of his property.''
The Court: That's the case of the police officer
page 55 ] and his automobile.
.
Mr. Fulford: Yes, sir.
There are several other cases in Virginia along the same
line, and I cite Mason vs. Commonwealth 200 Va., page 254.
Your Honor, I don't think the Commonwealth has proved
larceny. In this particular case, there was no taking of the
cab, and the testimony is that they were going to get the cab,
but not that they weren't going to· pay, there isn't any testimony to that effect.
The cab driver said they told him to speed it up, they
didn't take it away from him, they took the lise of it, and
the cab driver was forced to do what they wanted. I'm sure
he was in a dilemma, and did not want to run from the
police. So, I say that there was 11-0 Robbery, and no proof
of Robbery.
But the testimony is that Smith had a gun in his hand, and
Smith pointed the gun toward, and I'll use the Commonwealth's statement, 'going toward him,' and he
page 56 ] hit the gun when he grabbed for the gun, according to the statement the officer read, which is
logical, but he said that he hit that gun, and when he hit that
gun, that's when it went off.
He also said there was nothing to stop the man, if he
wanted to shoot, and he shot when he hit the gun, and the
last_ Detective that took the stand said he released the pistol's
shells, took them from the gun.
So, if there had been an attempt, if this man wanted to ,..
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kill, he would have killed him or wounded him, but he didn't
do it, and the impact of the officer's hand or arm against the
pistol is what made it shoot, and go off.
·Now, realizing how the gun went off, they've got to prove
intent to pull tl;te trigger, and I say that this is a tough cas~,
and I know that the Defense counsel can sympathize with
both the officer and the cab driver, but my duty as a Defense
lawyer, is to uphold the law, and that's what I'm
page 57 ] here for today, and I say that by the law, it puts
the burden of proof on the Commonwealth, which
I do not believe they have sustained.
Mr. Gurkin: May it please the Court, we concur with what
Mr. Fulford said, and I don't believe we have anything further
to say.
·
The Court: What's the Commonwealth's position f
Mr. Campbell: The Commonwealth's position, is that as
to the Robbery, it's strictly up to the Court to determine
what was the intent of these two people, at that time.
I say intent was there, and there was Robbery of the cab,
as it -was under their exclusive control, and that they had
taken the cab by the use of a pitol, and the cab driver had a
recollection of all this.
It boils down simply to a determination of what was the
intent of these two men, at that time. I know the cab driver
said at one time; "let me get down a side street,
page 58 ] and you can have the cab if you want it.''
As to the attempted murder, ·counsel is going
on the theory that what their clients said in .the statements
may be true, but the Commonwealth does not take that position., because the statements they made, these are obviously
untruths.
I notice the police officer testified that shortly before a
word had been said, Howard said that if he mentioned route
numbers again, tp 'kill him,' and then ~hey had some discussion right before, when they were a mile and a half away
from Route 460, and that's when Smith wheeled around and
shot.
The police officer ·said he put up his hand instinctively, and
the officer later said the bullet was about 4 inches "from him,
and there's no doubt in mY. mind but that by the evidence,
these acts were bent on intent.
Mr. Fulford: I don't think Mr. Campbell has listened accurately to what the police officer said. He said: . "I put
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my hand. up instinctively, and hit the gun,'' and
page 59 ] I asked him if that blow caused the gun to go off,
and he said: ''I think so.''
It was not a question of if he, Smith, who is not my client,
took the gun in order to shoot this man, because he shot
around his head.
He might be guilty of Aggravated Assault,. but he's not
guilty of attempting to maim, disfigure, disable and kill or
murder. If there's anything else he's guilty of, I'm sure in
Princess Anne County, they will find enough charges against
him, including Kidnapping, but under the law, the burden
is on the Commonwealth, and this has not been sustained.
The Court: Gentlemen, I'm going to take a 5-m.inute recess,
and read both these cases in fact.
I have my recollections of these cases, but Mr. Fulford, if
you have the reading there, would you bring them up to me.
(Mr. Fulford hands readings to the Court.)
(After a short recess, at 12 :05 P.M., Court reconvened and
the following occurred.)
The Court: Let me have the Indictments.
,
page 60 ]
(Indictments handed to the Court.)
The Court: As to the motion to strike the Commonwealth's
evidence on Indictment No.1, of Attempt to Commit Murder,
etc., from the evidence which has been presented in this case,
the testimony by Officer Lamm is that he was threatened by
both word and gesture, and on ·many occasions the testimony
indicated that a pistol was focused on his head and finally discharged, and I believe he approximated a matter of a few
inches, where the bullet entered the seat from his shoulder.
I'm going to overrrile ryour motion to strike the Commonwealth's evidence as to Indictment No. 1.
.
As to your motion to strike the Commonwealth's evidence in
Indictment No.2, which alleges Robbery, the Court has before
it the statements of the Defendants which deny any intention
of Robbery, and when I listen to the testimony of the cab
driver, apparently their one intention was to get
page 61 ] away, and not to take charge of the cab themselves, but to have it merely for their use.
I think in view of these cited cases, as well as earlier cases,
and in v.iew of the fact that their intention was to escape and

•
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not to commit Robbery, considering this and the other facts
and circumstances, I think the cab was taken for their use and
not with the intention of permanently depriving the cab driver
of ownership thereof, and I therefore sustain your motion to
strike the Commonwealth's evidence as to Indictment No. 2.
Roger T. Howard and Walter Joseph Smith, you may stand
Mr. Campbell: If Your Honor Please, I don't believe the
Defense has rested.
T.he Court: The Defense hasn't rested. They have made a
motion to strike.
Roger T. Howard and Walter Joseph Smith, the Court having sustained your attorney's motion to strike the Commonwealth's evidence on Indictment No. 2, charging Robbery, you
are discharged from further prosecution of the
page 62 ] charge of Robbery, as charged in Ind.ictment
No.2.
Now, sit down.
Mr. Fulford: I would like to note my exception to the ruling
in connection with Indictment No. 1.
Mr. Gurkin: I would also like to note my exception, Your
Honor.
Mr. Fulford: Would Your Honor give us a moment, please!
The Court: Yes, sir.
(Counsel and the two Defendants held a short conference,
after which the following occurred.)
Mr. Fulford: Your Honor, I call Roger T. Howard to the
stand.
ROGER T. HOWARD,
Defendant, appearing on his own behalf, having been first
duly sworn, was examined and testified .as follows:
DIRECT EXAMINATION
Examined by Mr. Fulford:
Q. State your name.
A. Roger Thomas Howard.
page 63 ]
Q. You are one of the Defendants in this case!
A. Yes, sir.
Q. Mr. Howard, I have told you that tyou can take the wit-
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ness stand if you want to, and I have also told you that you do
not have to take the witness stand, haven't IY
A. Yes, sir.
Q. Do you desire to take the witness stand, today Y
A. Yes, sir.
Q. All right. Now, are the statements that you gave the
police officers accurate, as far as you knowf
A. Yes, sir.
Q. Now, assuming they are accurate then, how about this
shooting? Do you know where you were, when the shots went
off?
A. I was at- I don't know exactly, I can't pinpoint the
road. All I know is from what the officer said, that I just
turned on Virginia Beach Boulevard, R·oute 58.
Q. Was it the first time you hit, say Virginia Beach Boulevard, was that when the shot went off! Were you on the road
then, on the boulevard that went all the way into the City of
Norfolk?
A. Yes, sir.
Q. Do you know how long it wast Was it when you just
turned the corner 7
page 64 )
A. Well, we had just turned the corner there,
maybe about a minute afterwards, that's all.
Q. Did you see what happened, just as the shot went o:fff
A. No sir, I do lmow the shot went off, that's all.
Q. There were no other shots, when you were behind the
wheel in the carY
A. No, sir.
Q. No other shots, while you were .in the carY
A. No.
Q. Were you coming down the same road as where the
accident happened, where you turned down Virginia Beach
Boulevard?
A. Yes, sir.
Q. Where was it, that the accident occurred?
A. Well all I can tell, is from the account in the papers,
Holly Road and Cavalier Drive.
Mr. Fulford: I have no further questions.

CROSS EXAMINATION
Examined by Mr. Campbell:
Q. You do know you were going to Norfolk on the . Virginia Beach Boulevard,- right Y
A. Right, sir.
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Q. The only J;eason you have £or getting up
there and saying it happened in Virginia Beach,
is so we wouldn't have venue in N.Qrfolk to try you,_ rightY
A. No, sir.
Q. You didn't say anything about it before, did you Y
A. I just didn't know where it happened. I didn't know
the names of the streets. All I know, is what was told me.
From the time I made the turn, I lmew I was on Route 58,
and then about a minute later, that's when the gu'n went off.
Q. How long before that was it, when you said: ''If he says
the names of the stree-ts again, kill him f ''
A. I didn't say 'kill him.'
Q. You deny that Y You deny threatening him, .in any wayf
A. I do.
Q. How many times have you been convicted of a felonyY
A. Once.
·
Q. Twice, isn't it 7 ·
A. Once.
Q. Twice, isn.'t it 7
A. Yes, sir.
.
Q. Was that in 1956 in Baltimore, Maryland Y
page 66 ]
page 65 ]

Mr. Fulford: Your Honor, he asked him if he had ever
been convicted of a felony, and he said twice.
The Court: I'm going to let him go on.
If the Commonwealth wants to prove it definitely, he can
do so.
Mr. Fulford: Exception noted.
By Mr. Campbell:
Q. You were convicted in Baltimore, Maryland on a Robbery charge, do you remember that 7
A. Robbery?
Q. Yes, and you were conv.icted twice.
A. There was one charge, two indictments.
Q. Two indictments for Robbery, and you were given 10
years on each charge.
A. To run concurrently.
Q. All right. Now, that made you convicted twice, didn't it Y
A. Yes, sir.
Mr. Campbell: That's all.
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The Court: The statements you gave the police, you gave
val'll.lntari};y, is that correct!

A. Yes, sir.
Q. There was no question of any threat or promise being made by the police Y
A. No, sir.
Q. Everything that's in these statements is true, is that
right!
A. Yes, sir.

page 67 ]

The Court: I have no further questions.
Mr. Gurkin: I have no questions.
Mr. Fulford: You may step down.
Mr. Gurkin: May it please the Court, I have advised my
client, Smith, that no presumption will be held against him if
he decides not to take the stand, and he elects not to take the
stand.
The Court: You have, of course, advised Mr. Smith that
he has a r.ight to take the stand and that he does not have to
take the stand, that there would be no presumption against
him, if he did not, but if he did take the witness stand, then
of course he would be subject to c.r·oss examination by the
Commonwealth 's· Attorney, you've advised him of all this Y
Mr. Gurkin: I have advised him of all that, yes sir.
The Court: All right.
page 68 )
Mr. Fulford: The Defense rests, Your Honor.
Mr. Gurkin: We rest, Your Honor.
Mr. Campbell: The Commonwealth rests, Your Honor.
·The Court: All right, gentlemen. Now, any argument Y
. Mr. Campbell: The Commonwealth waives Opening Argument.
OPENING ARGUMENT
By Mr. Gurkin:
May it please the Court,. the evidence we have here today
of course, it that there were two things involved, the first of
which .is whether or not there was any intent on the part of
the Defendant Smith, to commit murder.
Our position was that he only intended to freighten the
policeman with the loaded 45-caliber pistol in his hand, and
as a matter of fact the c1;p of bullets were exhibited into
evidence, and the police officer testified that as the Defendant
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Smith turned the gun toward him, in his hand, · that he instinctively slapped· the gun, or hit the gun, and it.
page 69 ) was not until that moment that the gun went off.
We, of course, saty that .if the Defendant Smith
wanted to kill this officer, he had a full clip of bullets, but he
didn't, still the opportunity was right there.And secondly, he could have very easily killed him, and he
couldn't miss, in the distance the officer was sitting, right directly behind the Defendant Howard, as he engineered this
.
police car.
Now I don't believe that the police officer actually thought
that the Defendant Smith was g.oing to kill him, but that he
thought actually, that they were trying to get away, and that
Smith more or less warned him. As I say, Smith being within
3 feet of the offic.er, if he had wanted to kill him, he could have
done it.
Now, as to the actual location of the bullet hole, the policeman I believe, testified 4 inches, and of course we don't have
any way of knowing, it may have been 4 inches, but we're
merely talking about speculation.
Now the accident actually took place at Holly Road and
Cavalier Drive in Virginia Beach, which intersects a small
tract or island in there, and as these men came around the
corner, they ran into that island. The policeman admitted
that at that point, they picked them up, and after checking
out the area, he took these two men down to the house where
they said the'y were staying, at a friend's home,
page 70 ) and after they got to the house, the Defendant
.
Smith did up and pull his gun, and take the gun
off the police officer, and the police officer placed himself in
between the two Defendants, as they were going up that little flight of steps onto the front porch.
After they got back in the police car and were headed down
Holly Road, by the officer's testimony, to Route 58, which was
also 31st Street, just as they came off Holly Road, they were
going on Laskin Road, which intersects with 17th Street, with
Virginia Beach Boulevard, going into Norfolk.
Now you've heard the testimony of the Defendant here today, Howard, and he said that where the shot was fired, was
the only place he knew of, and that was from the newspaper
account, that's the only way he knew the tWo streets that were
wr.itten up in the newspaper, Holly Road and Cavalier Drive.
And, he heard the testimony of the officer about coming
down Holly Road, and then they went onto Virginia Beach
Boulevard, and this Defendant claims that it was at this time,
when he made the right-hand turn on, or from Holly Road onto
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Virginia Beach Boulevard, Route 58, that the gun was fired.·
I believe the testimony of the police officer also starts back
up to that particular turn, when the Defendant· Smith said:
''turn· ]eft,'' and then motioned to turn right,
page 71 ] to go to Norfolk, and that was on 31st Street, or
Laskin Road.
Now here, we have the testimony of the police officer, who
said he, rightly enough, ·was scared to death, and I don't blame
him, I would be too, going around at this time of night commandeered in his own police car by men that had guns, and yet
he says he believes the shot was fired at him as they went
under the Military Highway underpass, which put them in
Norfolk.
·
On the other side of the scales, you've got the testimony of
the Defendant Howard, who was driving, and who was actually
in an excellent position to know the overpass and was watching
the road more closely, as he was having to drive the automobile,
and he said he knows that the shot was fired when they turned
off Holly Road onto 31st Street, and he knows that because
that's when the officer said: "You're turning onto Route
58," and as a matter of fact, after they had gotten onto
Route 58 they made no other turns between there and Norfolk.
It's a question of fact, Your Honor, and of course what I
believe is my opinion, and the Court has admitted that the~
was no intent actually, to take the cab, they were just using
it, trying to escape, that's all they wanted, was a way out
and a way to get away.
I submit that some small intent was present, when Smith
took the gun off the police officer, but if this
page 72 ] Defendant had an intent at that time to murder
the police officer Lamm, certainly he had many opportunities to do so, and he had plenty of ammunition.
OPENING ARGUMENT

By Mr. Fulford:
May it please the Court, I ·think the Court has already indicated that it would not strike the motion as to the evidence on
the attempted shooting indictment, as the Court felt that the
intent was there.
I've been thinking about that testimony ever since I made
that motion, and I'm still of the opinion that the officer said
that .the gun was several inches from his face, and I'm talking
about what the officer said, not what the statement that was
put in evidence ·said, and my client does not know what hap-
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pened, and he does not claim to, but the officer said it was
waving in his face, and that he instinctively hit the gun on
one side, and I asked if he went to grab the gun, and he said
he hit it, and that's what caused it to go off, that's what
caused the gun to fire.
That was my understanding of how the gun went off, that
when the officer hit the butt of the gun, the gun went off,. but
he did not, Smith did not intend to shoot the officer, any more
than the officer would have intended to shoot the man, it's the
same situation.
page 73 ]
If the policeman had grabbed for the gun, or the
_
officer grabbed for the gun, and the other Defendant Smith had shot that gun, and missed him, I would have
said no, he was not guilty, but that's not the testimony. The
testimony is that he did carry the gun, and the gun was cocked,
but as long as it was not fired, as long as there was no intention shown to fire, and no one said what the intent was, but
the intent was to insure their movement, but after the gun was
hit, he immediately pulled back and shot him, but he didn't
want to hurt the policeman or else the Defendant Smith could
have done something else to the police officer, I'll say that.
The Court: Suppose, for the sake of argument, the bullet had
struck the officer, and let's assume in the heart, and be had
died, what presumption would have come into existence on the
unlawful felony, the unlawful killing?
Mr. Fulford: I would say this, it would depend entirely, and
we'd have to go back to the intent, and if it was in a heat of
pas~ion, of course it would be a question-of unlawful shooting.
The Court: Before the attempted murder, for
page 74 ] the purpose of argument, suppose that officer had
been shot, what presumption as to the degree of
homicide would come into existence Y
Mr. Fulford: Second degree.
The Court: All right.
.
Mr. Fulford: Any mortal wound, is second degree.
The Court: The burden of going forward with the evidence
as to pr~meditation would fall upon the Commonwealth, and
the burden of going forward with the evidence to reduce it
from murder in the second degree would fall upon the Defense.
Mr. Fulford: True, Your Honor. But, we contend that the
Commonwealth has got to prove that the man was wounded,
for one thing, but this man was not wounded, and the gun was
fired in the other direction.
The officer testified, he said I believe, and I may be wrong,
but I can have it read back, but I asked him if, when he struck
the gun, if that caused it to go off, and the officer said 'yes.'
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There was no motive, Your Honor. However, I
page ·75 ) don't blame the officer, and I'm not criticizing the
officer at all, and I'm not saying the Defendant is
not guilty of something, but I can't see how_,you 've got to have
intent to shoot a man, and he's got to have preparation, and
he's got to go forward with these preparations, and even as
the Supreme Court of Appeals has held in many rape cases,
he may have been getting ready to shoot but he has to go
further than that preparation, even to the conclusion that he
did intend to shoot, but I don't think Smith intended to commit
an overt aet, and he cannot be watching a gun all night or
morning, whichever it was, and an overt act would have been
to have pulled the trigger, and the officer said that it didn't
happen, because the gun only went off when he hit it, and that's
the way I understand it, Your Honor.
CLOSING ARGUMENT
By Mr. Campbell:
The officer said on direct exa·mination, and I'm reading my
notes, and from what I remember the evidence was : ''I shoved
my hand up instinctively, when he put the gun in my face,''
and ''He didn't say anything, and the pistol fired.''
The hammer had to be back there in order for· it to fire,- and
I think it boils down to this: we've got two men here who admittedly didn't tell the truth to the police in Virpage 76 ] ginia Beaeh, and we've got one man who testified
that he's an admitted felon two times, and was
_ '.
convicted.
Who are you going to believe 7 Are you going to believe
them, or are you going to believe Officer Lamm 7
CLOSING ARGUMENT
By Mr. Fulford:
Your Honor, I'd be willing to stand or fall on Officer Lamm's
testimony, and we will find that. he sa;id ·he struck the gun
which caused it to go off, and I'm willing to stand or fall on

that.

JUDGE'S DECISION
I do not have any difficulty with recollecting Officer Lamm's
testimony about the gun, or about either one of the Defendants.
All righti Roger T. Howard, you may stand.
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p; E. Gress
Roger. T. Howard, the Court finds .you ~ilty of
the first .count of Indictment No. 1, on Attempt-to
.
Commit Murder. l
·
Walter Joseph Smith, you may stand.
.
·
Walter Joseph Smith, the. Court finds you guilty of the first
count of Indictment No.1, Attempt to Commit Murder.
, ·tM;r.. :Fulford; ·lwowd: like to 11-ote my exception to the·· ruling
of the Court.
. The Court: I'm going to refer both thes.e matters for a Pre~entence Report.
;
Mr. Gurkin: Your Honor, I'd also like to note my esception.
. The Court: All right.
page

r1 ]

page 78 ]

*

*

*

*

*

Stenographic transcript of the testimony j1:1troduced and
proceedings had upon the Pre-Sentence ~eport hearing on
Roger T. ~oward in the above entitled cause in said Court,
on April 12J 1965, before the Honorable Linwood B. Tabb,
Judge of said Court~
·
APPEARANCES:
JOSEPH H. QAMPBELL,.Esquire
Assistant Conimonwealth 's Attorney
WILLIAM E. FULFORD, Esquire
Counsel for Defendant
page 79 ]

*

*

*

*

*

The Court: This matter coines on a Pre-Sen~
tence Report, Commonwealth of Virgitnia vs. Roger

T. Howard.
The Defendant is represented by Mr. William E. Fulford, Attorney at Law, and the Commonwealth is represented by
Joseph H. Campbell, Assistant Commonwealth's Attorney.

B. E. GRESS,
witness, appearing on behalf of the Commonwealth, having
been first duly sworn, was examined and testified as follows:
DffiECT EXAMINATION
Examined By: The Court:
Q. You are Mr. B. E. Gress, a Probation Officer of this
Court!
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A. I am, Your Honor.
·
Q Mr. Gress, did you prepare a report on Roger T. Howard?
A. I did, sir.
The Court: Mr. Fulford, are you ready, in this matterY
Mr~ Fulford: Yes; Your Honor.
page 80} By. The Court : ·
Q. Mr. Gress, will. you read the Pre.;Sentence
Report please, on Roger T. Howard.
:A. Yes, Your Honor; .
(The witness read the ·Pre-Sentence Report on Roger . T.
·
·
Howard in its entirety.)
. The Court: Any questions by the Commonwealth Y
Mr. Campbell: No; Your Honor.
·
The Court: Any questions by the .Defense Y
Mr. Fulford: No questions, Your Honor.
·The Court: You may step down, Mr. Gress.
'Any further evidence by the Commonwealth Y
Mr. Campbe,ll: No, Your Honor.
The Court: Any further· evidence by the Defense Y
Mr. Fulford: Your Honor, I would like to ask- the Defendant
Howard a couple questions· concerning the case in fact, but
not as to the Pre-Sentence Repo'rt,. if that's all right With the
Court.
·The Court : Yes, sir.
page 81 J

ROGER T. HOWARD
Defendant, appearing on his own behalf, having
been first duly sworn, was. examined
and testified as follows:
,

;DIRECT EXAMINATION
Examined By Mr. Fulford:
Q. Mr. Howard, as you know, you have been convicted,
a.long with the late Walter Joseph Smith, of the Attempted
Murder·of a police officer.
.
A. ·Yes, sir.
Q. Now at the time this gun went off, you say you don't
know where it w~nt off, you're not positive.
Smith said one thing, you said ·one thing, and .the officer said
·
still another different thing.
Now, did you have anything to do with the holding of the
gun on. Police Officer Lamm Y
. ·
. A. No; sir. ·
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Roger T. H owaril
Q. Did you-what conversation did you hear in the automobile, between Lamm and SmithY
A. The only argument that I heard, was when Smith told
him to 'shut up.'
Q. Did you ever use the gun that Smith gave you, the gun
that he had taken from Lamm and handed to you, if I understand it right, did you ~ver use that gun Y
A. No, sir.
Q. Did you give Smith your cooperation at all,
page 82 ) or did he tell you what to do Y
· A. He told me what to do.
Q. Now, when the taxi was stopped, after coming down
Granby Street, and you remember the officer had to knock
Smith out, you were in the back seat hiding, were you not, and
you did not take part in that part t
A. No, sir.
·
Q. Did you, at any time, participate in the holding of the
gnn on Officer Lamm, as you were driving the car at the ·
request of SmithY
A. I just drove the car, at the request g.f Walter, he told me·_
to get behind the wheel and drive.
Q. Did. he .order you to drive, or whatf
A. I don't remember what he said, he just told me to drive.
Q. Did you have any idea, that at the time you went to
that house with Smith, that he was going to Kidnap the officer¥
A. No sir, I did not know.
Q. Well, why didn't you resist YWhy didn't you stop him Y
A. It was too late,. then. After he had done it, I mean it was
too late, and I didn't know what good it would do anyway.
Q. What did Smith have, as a hold on youf ·
page 83 )
A. !-nothing.
Q. Did he tell you to put the policeman's hat on 7
A. No.
Q. That was your own idea Y
A. Yes, I did that, and the driving of the car.
Q. You put the policeman's hat on, and you did the driving!
A. I took the policeman's hat and put it on, and Smith, he
told me to drive the car.

Mr. Fulford: That's all I have.
Mr. Campbell: No questions.
Mr. Fu;lford: Step down.
Mr~

Fulford: I think probably, as the record stands now,
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that Howard has been convicted of Attempted Murder, is that
correct Your Honor?
The Court: Yes, sir.
Mr. Fulford: I don't know whether it would be premature or
not Your Honor, but I'd like to state at this particular time
of course, that I'd like to move. to set aside the
page 84 ) conviction on the ground that-and although
there's no question about the fact that if this man,
if he went along with Smith in the Kidnapping of the police
officer, he could be charged in Princess Anne County with
Kidnapping. but as Mr. Lamm testified, there was no (LBT)
argument between him, that is Howard and Mr. Smith, and in
response to my question if he ·had anything to do with the
Kidnapping, Howard said he did what Smith told him to do,
and Smith told him to tie Lamm up.
Smith contended that he did not pull the trigger on Lamm,
but that Lamm hit the gun, and Lamm says that he hit the gun,
and Howard said that Smith got violently mad (LBT) with
him.
When I asked Lamm if he believed Smith could have shot
again, if he wanted to kill him; he said 'yes.'
·
Your Honor, I think Smith lost his head, and he was so
mad at that time, when he realized that the gun went off, anQ.
what he had done. So I say that Howard did not
page 85 ] take part in the shooting of this policeman, Officer
Lamm.
In the previous testimony, there was a ·deviation with respect to the part of Smith in the attempt, and if this be true,
unless it's an itntregal part of the taking of the car from the
policeman, and of course the police officer didn't say anything, he was sitting back there, but I say that if that's true,
then the Defendant Howard will actually be sent back to
Princess Anne County and tried for Abduction, but I'm not
convinced by the evidence here, of his guilt of Attempted
Murder.
Mr. Campbell: Your Honor, they were both particiP,ating
in the felony of the Abduction of the police officer, and of the
stealing of his car. They had joined together to steal something, and if Smith had gotten excited and killed anybody,
Howard would be just as guilty, because they were both
together on this enterprise.
This Defendant Howard, is doing now what he
page 86 ) apparently has done all his life, he's trying to
push the burden off onto somebody else, namely
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the dead man, for the .Attempted Murder of the police officer.
The Court: .All right, gentlemen, is there anything furtherf
Mr. Campbell: Not by the Commonwealth.
Mr. Fulford: No, Your Honor.
The Court: I overrule your motion, Mr. Fulford~
Mr. Fulford: Note my exception, Your Honor.
JUDGE'S DECISION
From all the facts and circumstances of this case when they
were tried jointly, that is Roger T. Howard and Walter Joseph
Smith, there was participation by the Defendant Howard,
there's no question about that.
Roger T. Howard, you may stand.
Roger T. Howard, the Court having found you
page 87 ] guilty of Attempt to Commit Murder, as charged
in the first count of Indictment No. 1, the Court
·advises you that the Court is going to fix your punishment
at 5 years in the Virginia State Penitentiary.
Deputy Clerk: Roger T. Howard, the Court having heretofore found you guilty of Attempt to Commit Murder, as
charged in the first count of Indictment No. 1, the Court has
fixed your punishment at confinement in the Virginia State
Penitentiary for a period of 5 years.
Is there anything you know or wish to say here and now,
why the Court should not here and now pronounce judgment against youY
Defendant: No, sir.
The Court: I sentence you to 5 years in the Virginia State
Penitentiary.
COM. EXHIBIT
C-3
L.B.T.STATEMENT OF WALTER JOSEPH SMITH, W jM, 29,
AS GIVEN TO DETECTIVES L. 0. SUTTON AND H. A.
TARRALL, JR., IN THE HOMICIDE OFFICE, POLICE
HEADQUARTERS, DECEMBER 28, 1964, AT 9:30 A.M.
IN REFERENCE TO THE ATTEMPT MURDER OF
JULIUS W. LAMB, VIRGINIA BEACH POLICE OFFICER. REPORT NUMBER.
Q. What is your full name!
A. Walter Joseph Smith.
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Q. How old are you?
A. Twenty-nine.
Q. What is your present address?
A. Surf Motel, OceanView Avenue. I don't know the number
of the ·building; somewhere around the 3500 block, I guess.
Q. Are you employed?
A. No.·
Q. What grade did you attain in school?
A. About two years of college.
Q. Are you· married Y
A. No, sir.
Q. Walter, you are charged with the attempt murder of police
officer J ul'ius W. Lamb at Pecan Point Road and Virginia
Beach Boulevard, approximately 2 :00 A.M., December 28,
1964. Tell us in your own words how this offense occurred 7
A. I was driving the Plymouth, '64 Plymouth, Fury, green
in color, and I had been drinking fairly heavily and I was going
down the boulevard, I don't even know the name of it; I think
·it was Ocean View Boulevard. I just kept going straight. Roger
was with me. Somehow or_ other I sideswiped a small car. I
don't remember the make of it. Not badly. I kept going. H~
followed me. I tried to lose him, so I swung over to a f'ew side
streets. I lost him f'Or a while, but I must have hit some water or
something on the road. I was going pretty fast and the car wep.t
out of control and I went up in someone 's yard. I think I
smashed .in a tree. So, I was in unfamiliar territory. I didn't
know what to do. I thought maybe I could salvage the car. The
motor would run, but it was hard to steer. So, then the owner of
the car that was following me was there and by that time we
convineed him that we had just seen the Plymouth there and
he said he was going to call the pol:ice officer and apparently
he did. We convinced him that we hadn't been in that car and
he thought there were a 'couple of teenagers you know, with
sweaters and all. Then the police came up and I was still trying
to talk my way out of it because I wanted to get out qf the area
and police officers drove up. We talked a while about the car
and I played the confus'ion role·, wondering how the car got
there, that I thought it was a Chevrolet.· Finally, the police
officer took our names. I don't know who he was; I think it was
the one we were with. I gave him a phony name and address. I
told him I had to leave. I showed him the badge and credentials
and he said olniy, we could leave and he wanted the address, so
he could get in contact with us and I told him we were staying.
down the road with some friends and we were coming home
with the accident occurred. I started to walk away and he
changed h.is mind and wanted to go with us. So, we got into the
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car and went up the road for about a block .or two I imagine. I
picked a house and I told him this was the house. I was hoping
that he would stay in the car, but he got out of the car and he
wanted to go up to the door of the house with us. So, I thought
if I would go to the bac~ door of the house, he might leave us
and go back to the car. So, when we got to the back door, he still
hadn't left. I couldn't knock or anything, naturally, because the
people wouldn't have known me. So, I pulled the pistol on him
and told him to turn around and go back to the car. Took his re-volver out of his holster and Roger took the revolver from me.
Roger drove the police car and we placed the pol~ce officer in the . '
back seat. I went up in the front seat. To avoid detection, I told
the officer ·not to mention names of streets, turns and I think
once he mentioned conditions of the road. I was afraid of beP1g
heard over the radio. I told him to move his hands in motion
whether to make a right turn or left turn. I wanted to get to
Norfolk. I told him that I was sorry. I didn't want to .do any
hann to h'im. I didn't want to hurt him. I told him to just take
it easy and relax and -everything would be all right. I think
he did something. I don't remember much of it because I was
a little groggy. He said something about the road, we were ·Qn
so and so route and I was afraid it would be heard over the
radio and I .turned around. I d'idn 't have the. gun on him all the
. time. I had the gun on the seat m'Ost of the time, down below.
Roger wore his cap so that we could avoid a little suspicion and
I think the officer sa~d something about being.on Route 460 or
something l'i:ke that. I had the gun in front of the seat. I turned
around and pointed it towards him and he grabbed it and did
something. I think he tried t'O grab it out of my hand, I'm not
sure, and the gun went off. The hammer wasn't cocked. I told
him not do it aga'in and I practically begged hini not to· start
any trouble and then I became frightened that he would, so I
motioned to Roger to cut down a few streets. Then I saw a
gate, a wo·oden gate, and we stopped there and p-qt handkerchiefs in his mouth and Roger said something about'" the belt. I
shouldn't have used it, really. I put the belt on to keep the
handkerch'iefs in place. I handcuffed him to the W'Ooden gate
and then we drove off.
Q~ The person you refer to as ''Roger.'' Do you mean Roger
Thomas Howard, the man wh'O was arrested with you f
A. Yes.
Q. Are you familiar with the City of Norfolk or Virginia
BeachY
A. No, not at all.
Q. I show you a .45 caliber US and S Company aut'Omatic,
serial number 174052 and ask you if t~is 'is the gun you held on
/
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the police officer and the shot was fired from?
A. Yes.
Q. Is this a true statement to the best of your knowledge and
belief and is it given freely and voluntarily on your part without threat or promise from myself or any otther member of
the Norfolk Police Department Y
A. Yes~
Q. Have you been abused _or mistreated since your ·arrest 7
A. No.
WALTER JOSEPH SMITH
10:00 A.M.
Witnessed by:
H. A. TARRALL, JR.
L. 0. SUTTON
RAJ j17 /10:55 A.M.

*

*

*

*

*

C-4
L.B.T.
STATEMENT OF WALTER JOSEPH SMITH, W JM, 29,
AS GIVEN TO DETECTIVE SERGEANT E. W. FARR
AND DETECTIVES L. 0. SUTTON AND H. A. TARRALL,
JR., IN THE HOMICIDE SQUAD OFFICE, DETECTIVE
BUREAU, POLICE HEADQUARTERS, DECEMBER 28,
1964,-AT 10:00 A.M. IN REFERENCE TO THE ARMED
ROBBERY OF GEORGE H. NELSON, OPERATOR OF
TERMINAL CAB NUMBER 26, WHICH OCCURRED AT
BAY AVENUE AND GRANBY STREET, APPROXIMATELY 2:.50 A.M., DECEMBER 28, 1964. REPORT#·
Q. What is your full name Y
A. Walter Joseph Smith.
Q. How old are you Y
A. Twenty-nine.
Q. What is your present address Y
A. Surf Motel, Ocean View Avenue. I do:p. 't know the number
Qf the building; somewhere around the 3500 block, I guess.
Q. Are you employed Y
A. No.
Q. What grade did you attain in school Y
A. About two years of college.
Q. Are you married?
A. No, sir.
Q. Walter, you are charged with the armed robbery of
George H. Nelson, operator of Terminal Cab No. 26, at Bay
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Avenue and Granby Street, approximately 2 :50 A.M., December 28, 1964. Tell us in your own words all you know in reference to this charge.
A. We decided rather than to keep running to try and get a
car from somewhere, so we were trying to get across the street
'·over into a darker area and a taxicab came up to the corner. We
hailed the cab and got inside w'ith intentions of telling him to
go to Ocean View Avenue, legitimately-that is to pay the fare.
We hadn't pulled off when a police cruiser . stopped right at
the cab. We drew our guns on the cab driver and told him to
keep going. Then, of course, the police gave us chase and we
wanted to get off of the main road to some side roads so that we
could get out of the cab and run for shelter somewhere, a ·backyard or somewhere, and the cab driver ran into a dead end
street. I think he said his gas tank had been hit by a police shell
and I didn't make it out of the car. As soon as the cab stopped,
the police jumped into the taxicab and it was a scuffle and I
think I was knocked out for a while and I don't remember anything after that.
Q. In your statement you say ''we.'' Who do you refer to
as "weY"
A. Roger H-oward and myself.
Q. Was there anyone else with you Y
A. No.
Q. Where did you have your gun pointed when the police
pulled you from the taxi Y
A. I do.n 't know. I happened so fast, really. The cab stopped
quick and I turned away from the cab driver and opened the
door. I remember the light coming on in the taxicab and I think
I tried to get out, but I saw that the police were there already
and then one of them came in throught the door at ·me. I remember that much, and then after that I don't remember. I tried to
get out of the door. I think the cab was still moving then, too.
Q. Did Roger suggest giving up while the police were chasing you?
A. No, I don't remember that. I think he said something like
"We've had i..t, now." I think that's when the police started
shooting at the cab. That's when he said something like, "We've
had it now.'' I think that's when the police started shooting at
the cab. That's when he said something like, "We've had it
now.''
Q. Did you make a statement, we are not going to give up.
We have a hostage and the police wont do anythi,ng?
A. No.
Q. Did you tell the' cab driver, ''Tell them I'll kill you if they
get in the cabY''
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A. No, whose been telling you this, not the cab driver. I
made no thre.ats of violence. I just told the cab driver to keep
going. I didn't tell hi~ I would killhim or nothing. I said nothing about a hostage.
Q. Did you have the gun pointed at him when you told him to
keep goingY
A. In a general direction. Not really at him. It was towards
the front of the car, t'Oward the steering wheen really. I wasn't
really watching him. I was watching the police car to see if I
could get out of the cab.
Q. I show you a .45 caliber automatic pistol, U·S and S Company, serial number 174052 and ask you if this is the gun you
held on the cab driver Y
A. I don't think I pointed the gun. at him, but It's the ·gun I
used. ·
Q. Is this statement the truth to the best of your knowledge
and beliefY
·
·
A. Yes, sir.
Q. Is this statement freely given without threats or promises
by us or any member of the N'Orfolk Police Division Y
A. Yes.
Q. Were you offered food and drink at breakfast?
A. Yes.
Q. Were you allowed to drink waterY
A. Yes.
Q. What time is it now?
A. Quarter after ten.
WALTER JOSEPH SMITH
Witnessed by :
E. W.FARR
H. A. TARRALL, JR.
L. 0. SUTTON
RAJ j17 jll :35 A.~.

*

*

*

*

*

COM. EXHIBIT
C-6

L.B.T.
STATEMENT OF. ROGER.THOMAS HOWARD, W-M,
25, MADE. TO SGT. C. F. SANDERS, JR., SGT. M. ASARO
AND DETS. J. D. HODGES A~D P. A. ELMORE IN THE
DETECTIVE ASSEMBLY .ROOM, POLICE HEADQUAR-
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TERS, ON DECEMBER 28, 1964 AT 10:00 A.M., IN REFERENCE TO HIS ACTIVITIES WHILE IN THE COM-.
PANY OF WALTER JOSEPH SMITH, LATE .LAST
NIGHT, DECEMBER 27, 1964, AND EARLY TIDS MORNING.
Q. What is your full name t
A. Roger Thomas Howard.
Q. ·How old are you f
A. 25.
Q. Are you employed Y
A. No, sir.
Q. Where do you live Y
A. 502 W. Fayette St., Baltimore, Maryland.
Q. Are you married f
A. Yes, sir.
Q. Are you legally married 7
A. Yes, sir.
Q. Towhomt
A. Loretta Howard.
Q. Are you living with Julia Anne McCloud as man and
wife at this time f
A. Yes, sir.
Q. Roger, tell us in your own words your activities late
last night and early this morning, while in the compamy of
Walter J. Smith.
A. Last night I was together with my brother, Sonny
Howard, Walter Smith, Julia Anne, my cousin and her
husband, William Smith and Joyce Gay Smith. We were
all riding around in an Oldsmobile. We had a few drinks,
then we got into an argument. Me and Sonny got into an
argument and me and Walter got in an argument; everybody got in an argument; went back to the house in Portsmouth and we all split up. Then Walter took me and my
wife to the motel, the Surf Motel in Norfolk. Then he left.
Then he came back a little while later, an hour or two, driving a Pl'Yfilouth, ··and I wanted to try to make up with
him, to square things. So we took a ride. He side-swiped
a c~r and ran. I told him to stop; he said he conldn 't stop.
So I told him to go ahead, it wasn't any skin off my te·eth;
I couldn't get in trouble. So, anyhow, he ended up wrecking the Plymouth. We stood around and waited until officers came. But I figured I didn't have anything to worry
about. So I stood there too. I hadn't done anything. I didn't
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kinow· the car was stolen. I don't even know its stolen now. Officers asked us who we were, what we were doing there. And
we told them a lie. Told them we didn't know anything about it.
So the officer wanted to know who we were visiting down there.
That's when I found out it was Virginia Beach. I told them who
I was visiting I would rather not g~t them involved in it. So
he said he would take us up to the house. I had already
asked him if I could set in the car. I was cold. So him and
Walter come and got in the car. Walter directed him down
the road to some house. I didn't know what was going t9
happen at that time. The officer took us out of the car when
we got to the house that was indicated. Went· up to the door.
About that time, Walter pulled the gun on the officer. Walter
told me to get in the officer's car and ''Let's go.'' So I did.
Walter -told me to drive it off, I qrove it off. We drove off and
went on down the road. I asked the officer directions, how to
get to Norfolk. He directed me. Sometime during the course
of the ride, a shot was fired in the car. Then after he directed
me to where I could .see the highway, Walter told me to stop
and I sat in the car. Walter put t1ie officer out. Then we drov-e
the police car on down the road. Another officer started following us and as I made a turn, he started shooting. Then
Walter directed me to park the car and we would run. Then
we hailed the cab. We didp't just walk up and stick a gun on
the cab driver, we hailed him. We had already gotten in and
there was no gun showed at that time. A minute or so after
we were in the cab, a police car pulled up. Walter told the
driver to move out, g~t going, 6r something of that nature. The
cab driver drove off. The police car started following us.
and started shooting. I was laying in the back, on the back·
seat. Then the cab crashed and ·that's when the officers
jumped out and told everybody to put up your hands. I don't
know, I was too scared, I was still laying on the back seat.
I held the police officer's gun up like this, over my head,
while I was laying down. Then one of the officers shot Walter
or maybe Walter shot himself, I don't know. Then they pulled
me out of the car and brought me in.
Q. At the time you and Walter were in the Plymouth and
the wreck, do you know what city you were in at the time!
A. No, sir, until the officer said something about Virginia
Beach road.
Q. At the time you and Walter left the motel, did you know
he had agnnY
A. No, sir.
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Q. After Walter had pulled the gun on the Virginia. Beach
police officer and you drove from the scene of the accident,
who drove the police carY
A. I did.
Q. How were you sitting in the carY
.A. I was sitting behind the wheel; Walter was sitting
b~side me in the front. The officer· was sitting directly behind him.
· Q. You stated earlier that a shot was lfired in the car;
who ·fired this shot Y
.A. Walter.
Q. At who was this shot fired!
A. Sir, I couldn't say it was fired at anyone in particular.
All I know all of a sudden, ''Boom.''
Q. Do you know why this shot was fired Y
A. No, I don't. It was as much a suprize to me as it.probably
was to the officer.
Q. You stated earlier that the police officer was let out
of the car. In what way was the officer leftY
A. We stopped and Walter either tied him or handcuffed
him to a post or fence or something. I sat in the car.
Q. Was the officer ·gagged in any way when you left him f
A. Yes, ·sir, there was a handkerchief in his mouth.
Q. Who put the handkerchief ~n his mouthY
A. I think I did. I am not certain.
Q. Then you didn't sit in the car the whole time that you
were putting the officer out!
A. No, sir, I never left the car.
Q. If you didn't get out of the car, how did you gag the
officer!
A. He was gagged while he was still in the car.
Q. Who took the officer gun from him Y
A. Walter.
Q. Who was it then given toY
A. Me.
Q. ·At the thne you left the officer handcuffed or tied to ·the
pole or fence, what car was driven from there Y
A. The officer's car.
Q. BywhomY
A. Me.
Q. From the . time 'You first started driving the officer's
car, did you have anything on that belonged to him!
A. Yes, sir, I didn't have it on from the minute I started
driving, but I had the officer's hat on.
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Q. Who took the hat from the Qfficer7 . ·
~Iili~

1

Q. Earlier in your statement you stated you. told the officers who came to investigate the accident a I:ie. Would you
tell us what lie it was that you told them 7
_
A. I gave the officers a phony name and told them that
I would rather not get the people involved that I was
visiting.
Q. Is this statement the truth to·_ th~, best -of your _knowledge
and belief!
-·
A. 1res, sir.
,
. Q. Was it given of your own free-will and accord,, without
a;ny threats or promises from any member of the. Virginia
Beach Police Departnl.ent or the Norfolk Police ·-Division!
A. Yes, sir.
. ..

ROGER HOWARD
Witnesses
J.D. HODGES
M.ASARO

*

*

*·

*

*

· COM.- EXHffiiT
C-:7 _
L.B.T.
STATEMENT OF ROGER THOMAS HOWARD, W-M,
25, MADE TO SGTS. C. F. SAND-ER~, JR. AND M.-ASARO
AND DET._ J. D. HODGES, IN THE DETECTIVE ASSEMBLY ROOM, POLICE HEADQUARTERS, DECEM.~
BER 28, 1964 AT 10:35 A.M., IN REFERENCE TO HIM
AND WALTER JOSEPH SMITH HAILING TERMINAL
CAB NO. 26, OPERATED BY GEORGE H. NELSON, AT
BAY AVENUE AND GRANBY STREET. ON DECEMBER
28, 1964 AT APPROXIMATELY 4:00 A.M~
What is your full name T
Roger Thomas Howard.
How old are you T .
25.
Q. Are you employed T
A. No, sir.

Q.
A.
Q.
A.

60

Supreme Court of Appeal$ of Virgi.D.ia

Where do you live t
502 W~ Fayette St., Baltimore, Maryland.
Are you married T
Yes, sir.
Are you legally married 7
Yes, sir.
Q. TowhomY
A. Loretta Howard.
Q. Are you living with Julia Anne McCloud as man and
wife at this time Y
A. Yes, sir. ·
Q. Roger, tell us in your own words everything that you know
that occurred from the time you and Walter Joseph Smith
hailed Terminal Cab No. 26, operated by George H. Nelson at
Bay Avenue and Granby St., this morning, December 28, 1964,
at approximately 4 :00 A.M.
A. Mter we left the other car, we walked down the street for
a wlill.e, a block or tw.o. We hailed a cab. We didn't just stick
the gun in the man's face, it was no gun shown at the time we
ge>t into the, cab. After we sat in the cab a few minutes or a min.:;.
ut~ or so, waiting on the light, a police car drove up and Walter
told the cab driver, '' Go ; go, go, go;· go,'' something like
that. The police cars were following us, shooting at us. I laid
down in the back seat and just held on. I don't know how far
the cab went; it went a short distance and ended up in a dead
end. The police officers told us to. get out, ''put your hands up.''
I wasn't about to move, the way they were shooting. I just held
my hands up, so they could see them through the window. I held
the gun up, by the handle, po'inting it at myself. Then the officer
opened the door, reached in and pulled me out and took the gun.
Then somebody shot Walter, or he may have shot himself.
Q. At the time you and Walter entered the cab, were you both
armed!
A. Y-es, sir.
.Q. Mter entering the cab, who put the gun on the cab driver!
A. Walter.
Q. Where were you at this timet
A. Laying down in the back seat.
Q. At the time that you and Walter entered the cab, what
were your intentions at that time Y
A. Well, before the pol'ice car arrived, our intentions were to
just get in the cab and go to Norfolk, just like you normally
catch a cab. There was no gun displayed then. ·
Q. At the time Walter told the cab driver to ''go, go, go,''
did he have a gun on the cab driver at this timeT

Q.
A.
Q.
A.
Q.
A.
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·A. I don't know because I was laying down in the back seat.
That's when the police officers had come up and they had~
ready shot at me.
.
Q. When you first got into the cab, where d'i:d you. have the

gnn_t
A. In my coat pocket.
Q. Roger, you stated earlier that Walter was shot. Do 'YOU
know of your own knowledge whether he was shot or not t
A. No, sir. Just from the officers talking in the car as we were
coming to the station.
Q. Have you learned later, since you have been at headquarters whether he was shot or not?
A. No, sir. Just from the officers talking in the car as we were
coming to the station.
Q. Have you learned later, since you have been at headquarters whether he was shot or not?
.
A. Just now the officers here said he was hit with the butt of
a gun and not shot. .
Q. How long have you known Walter Joseph Smri.th1
A. Approximately six (6) years.
Q. Is there anything ele?e you care to say in regards to this 1
offense!
·
A. I don't guess so.
Q. Is this statement the truth to. the best of your knowledge
and belieft
A. Yes, sir.
Q. Was it given of your own free Wi:ll and accord, without
any threats or promises -from any member of the Virgin6.a Beach
Police Department, or the Norfolk Police Station 7
ROGER HOWARD
Witnesses
J.D. HODGES
M.ASARO

*

*

*

*

*

A Copy-Teste :
H. G. TURNER,.Clerk.
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