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lJII r. A. W. Livesay 

Q. Assuming that a vehicle was fifty feet in length, in 
<>veralllength, could it come from the house, stop at the pump 
to be filled 'vithout protruding in Route 611.? 

A. I can't ans,ver that. 

Mr. "\Voodward: Pure speculation. 

A. I can't answer that; no need in trying. 

Examination By Mr. Delk Continued: 
Q. You never seen a vehicle in that location 1 
A. Not a long vehicle, no, sir. 
Q. Mr. Livesay, you have only been connected with Kim-

berly Oil Company since July, 1964! 
A. Very short while, yes, sir. 

Mr. Woodward: July, '65. 

A. July, '65. 

page 228 Examination By Mr. Delk Continued: 
Q. Ho'v long have your products been sold at 

this service station, sir Y 
A. l(imberly Oil Company was a corporation formed in 

December, 1964, to distribute Texaco Products that were 
formerly distributed by Smithfield Oil Company owned by 
Angus I. Hines Corporation, my wife's nephe'v and another 
associate formed the company and I bought the other asso
ciate out the first of July of last year, 1965. So we have only 
served them for some seventeen months, right on eighteen 
months. 

Q. I believe you said that the new construction here will 
destroy this site as a service station site, is that what you

A. If they build a partition barrier coming from the 
secondary road to 258. 

Q. Your company is planning to discard this operation Y 

Mr. vVoodward: He didn't say that. 

A. I didn't say that. I don't know; we'll have to 'vait and 
see. 

Q. If the site is going to be destroyed by the 
page 229 construction, that would be so, would it not 1 

A. Usual procedure. 
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Q. Are you familiar with the fact these islands would be 
within the existing right of way prior to the taking in this 
caseY 

A. I know the Highway has a right to put those barriers 
there. 

Q. Have you not yourself just completed a service station 
at another location in the area Y 

A. Texaco Oil Cmnpany has recently completed one. 
Q. It's on your property or under your lease Y 
A. No, sir, it's on Texaco property and they are leasing 

it to a dealer. 
Q. Are you fa1niliar 'vith the entrance islands that were 

required at that location Y 

Mr. Woodward: I object to that. I don't see the relevancy 
that has to this location. We're talking about this location 
and not so1ne other place, what the Texas Company may 
have used at some other location. 

The Court: Testing on the basis of his opinion. 
1\{r. Woodward: I can't see the opinion 'vould 

page 230 ~ be relevant to some other place, some other sta
tion some other plan. I don't see 'vhat it's got to 

do with this one. 
The Court: As to how it effects the credibility of his 

testilnony. 
~fr. vYoodward: ~light well take the cities of Norfolk and 

Richn1ond as to what their experience is there. We're talking 
about the location here. 

'rhe Court: He's talking about the construction barrier 
which he says prevents access to it. No,v, if it exists other 
places and it has not prevented access, they have a right to· 
test his credibility. 

Mr. Woodward: He's asking about ne'v construction in 
light of present conditions; that's what he's asking and I 
don't think that's relevant. 

The Court: It may or may not; that's for the witness, if he 
can explain. 

Mr. \Voodward: We save the point. 

page 231 ~ A. There's a lot of difference in this location 
and a hundred thousand dollar service station. 

You usually make stipulations to get egress and ingress or 
freedom of choice of getting in and out. This is a country 
store and it's remarkable for it to be doing what it's doing. 
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Q. Do you know the purpose of the island as shown on 
these plans T 

A. ]\fr. Delk, usually for safety. 
Q. If they are designed for safety, would they not provide 

orderly flow of traffic in and out of the station here, sir' 

1\{r. 'Voodward: I don't think he can ans,ver that, not 
being an engineer. 

1\ir. Delk: If you know. . 
The Court: If he's capable of doing it; if he's not, he can 

say he's not. 
1\{r. Woodward: "\Ve save the point. 
The Court: Yes, sir. 

page 232 ~ Examination By Mr. Delk Continued: 
Q. Do you understand the question? 

A. Restate it. 
Q. I say, 'vill not these islands at this location as shown on 

these plans 'vhen constructed provide orderly flow of the 
traffic in and out of this commercial site, service station, what
ever you call it~ 

Mr. "\Vood,vard: I object to this, Your Honor. 
The Court: If he knows, he may answer and if he doesn't, 

he may say so. 
A. Well, naturally it's going to govern the way traffic is 

going in and out of this property and the way it looks to me, 
it looks like it will almost eliminate traffic coming· into the 
store from the Franklin side. · 

1\fr. Delk: That's all. 
Mr. Cabell: No questions. 

page 233 ~ The Court: You may step down. 

At this time the witness ·withdrew frmn the witness stand. 

MR. 1-IERBERT COBB, a witness called on behalf of the 
respondents, after having been first duly s'vorn, took the 
witness stand and testified as follo,vs: 

Exmnined By 1\fr. Cabell: 
Q. 1\{r. Cobb, will you state your full na1ne, please? 
A. Herbert G. Cobb, Jr. 
Q. 'Vhere do you live~ 
A. Franklin, Virginia. 
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Mr. Woodward: Can we stipulate his qualifications Y 
Mr. Stephens: Yes, sir. 

page 234 ~ The Court: It's stipulated that Mr. Cobb is a 

field. 
qualified real estate appraiser and expert in that 

~{r. Cabell: Your Honor, they 'vant to object to these 
photographs. 

The Court: Let's see them. 
M.r. Stephens: You making our objection for us Y I under

stand from counsel that he .took the pictures on yesterday and 
we submit that the date of taking of December, '64 and the 
pictures taken on yesterday, eighteen months later is just 
simply not admissible. We don't desire to belabor the point. 

Examination By Mr. Cabell Continued: 
Q. Mr. Cobb, have you or have you not measured the 

distance from the base of the concrete steps under the canopy 
at the store of the property owners, Mr. and Mrs. Bradshaw, 
the distance from those steps to the concrete island on which 

the gas pumps are located Y 
page 235 ~ A. Yes, sir, I have. 

Q. When did you do that! 
A. Yesterday. 
Q. The steps and the island the same as they were on 

December, 1964 Y 
A. I would certainly say there's no evidence of any recent 

construction or changes therein. 
Q. What is the distance between these two points Y 
A. Ten and a half feet. 
Q. Now then, Mr. Cobb, have you have you not made an 

appraisal of the entire Bradshaw Farm located there at 
MaynardY 

A. Yes, sir, I have. 
Q. Was your appraisal based on present values or was it 

based on values as of the date of taking in December, 1964? 
A. All the figures are based on the date of December 1., 

1964. 
Q. What 'vas the value of the property as of the date of the 

taking, 1964 Y . 
A. The total value of the entire farm in my opinion as of 

that date including the land and improvements is $44,566.00. 
Q. What is the value of the takingY 

page 236 ~ A. $5,026.00. 
Q. Would you break that down, please, su, 
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before you go into that, what was your value-your appraisal 
-of the damage to the residue after the taking? 

A. My value of the residue after the taking is $24,168.00. 
Q. Making a total of the taking plus damage to the residun 

of how much, sir Y 
A. The total of the take and the dan1ages in n1y opinion 

was $20,398.00. 

Mr. Delk: Excuse me, I didn't get the fifteen thousand 
dollar figure. 

A. Yes, sir. $15,372.00 damage to the residue. 

Examination By Mr. Cabell Continued: 
Q. vVould you break down the evaluation as to the takingT 
A. After looking the farm over it was very obvious that 

the overall picture presented a rather unusual situation in 
that 've had a farm here that's bounded on three sides bv 

public roads. Approximately thirteen hundred 
page 237 ~ feet frontage on U. S. Highway No. 258 on the 

east side. On the south side some two hundred 
seventy-five feet of paved Virginia secondary 611 and 
then on the west or rear back side of this farm you have a 
dirt secondary road some forty-five hundredths of a mile 
along which this farm is bounded by. In addition to its easy 
accessibility to three roads and road frontage, I found it had 
contour elevation on the south side of the property. It has a 
commercial corner, a pond and the main residence of the owner. 
From there you have rather sharpe swells at times and de
pressions and then the farm flattens out to a gentle slope 
field on the north side of the property. Certainly was in a 
high state of cultivation. The improvements were certainly 
in a good state of repairs. The soil except for a slight clay 
surface on the southernmost part of the property on the 
hill, the major portion of the field appeared to be good loamy 
type peanut soil. Now, due to the building and sales that 
have taken place in the area of this farm in the last five 
years from 1959 to 1964, it's 1ny opinion that area immediately 
adjacent to High,vay 258 certainly it's highest and best use 
would have to be considered as residential building lots. I 
considered first of all the commercial corner, which I think 
to be worth $3,000.00 an acre. Then to get some idea on 

the value of the half acre lots or certainly on a 
page 238 ~ per acre basis already with what I had in mind, 
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'vhat I found in cash sales from 1959 to 1964 on 
property within two and two tenths miles north of this 
property confir1ned my belief in what the value of the land 
was. Just six tenths of a n1ile north we had a sale in 1964 
and then closer to 'Valters there 'vere other sales of resi
dential building lots of comparable land fronting on 258. I 
took an average and came up with a figure of $2400.00 an 
acre. 'Vith this value of $2400.00 per acre, I came up 'vitl1 a 
figure of $1200.00 per building lot one hundred feet by two 
hundred feet in size. So, I considered the amount of taking 
in Parcel "B" of 1.898 acres at $2400.00 an acre, then equals 
$4,555.00 in my opinion is what the fee simple value of tak
ing the Parcel "B" is. On Parcel "A" I put a value on that 
of just $75.00. 

Q. What about the two hundred foot ditch easement thereY· 
A. I included that in my value of $75.00 for Parcel "A". 

In addition to Parcels "A" and "B", we have a utility ease
lnent, if I may include that in my figures. That easement is 
ten feet wide and ran for approximately fourteen hundred 
fifty feet. I considered the easement as being just the value 
of the whole. So fourteen hundred fifty by ten feet equals 

approxin1ately thirty-three hundredths of an acre. 
page 239 ~ Again figuring this on the basis of $2400.00 per 

acre times one half, because it's the usual custon1 
to consider an easement as being just half the value of the 
'vhole, that equals three hundred ninety-six dollars. So, to 
recount the total value of the taking in my opinion, the· 
Parcel "A" and "B" is $4,630.00, plus the value of the ease
lnent of $396.00. That gave me a grand total of $5,026.00 and 
is 'vhat I consider to be the grand total value of the taking. 

Q. vVhat factors did you take into consideration in assess
ing damage to the residue? 

A. Several situations, of course, presented themselves in 
looking at the dan1age factor to the property. In that we 
have the taking running close to the improvements to the 
property. We have a commercial corner involved that's loos
ing considerable n1aneuver room, and then 've have dan1ages 
to some of the lots on the north side of the property which 
front on Higlnvay 258. 

l\{r. vVood,vard: You mean on the west side' 

A. On the north side of the property, but on the 'vest side 
of the road. In other 'vords, the lots or the land nearest 
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'V alters. Now, I measured each one of these 
page 240 ~ b~1ildings a?d improvements on the property 

w1th exception of the barn and shelter 'vhich I 
put. a flat lump value on as I always do 'vhen I make an ap
praisal so I will know whereof I stand without going into 
too much detail. I found the store corner, now the commercial 
corner, on the southern-most part of the property to be a 
building of some twenty to twenty-five years in age, in a 
good state of repair with a Hmitation of asphalt exterior, 
a metal roof, pine floors and dry wall interior. It had a 
co1npart1nent over to one side consisting of two rooms 'vith 
a half bath minus a con11node. In the building I found thirteen 
hundred fifty-six square feet. I used seven dollars factor 
to include the canopy and also the little upstairs area that 
is there, which gave me a grand total of $9600.00 for the 
building. However, I took a 50% depreciation factor and my 
final value as of December, 1964, is $4800.00. The damage 
factor you have asked me to elaborate on, Mr. Cabell, in my 
opinion that building is a complete loss. So, that's one of my 
factors in the damage colu1nn, because the ne'v taking will 
be exactly fourteen feet four inches from the edge of the 
concrete base that holds the storage tanks, the gas tanks to 
the edge of the new right of 'vay. Next we have the main 
residence of the property owners, ~fr. and Mrs. N. H. Brad-

shaw. This particular building, I found it con
page 241 ~ tained thirteen hundred forty-six square feet to 

be in a very good state of repair, nice comfortablf' 
ho1ne with bath and running water, of course. I used $8.00 
per square foot factor on this building together 'vith the 
porches added in front ~nd the rear porch. Value before 
depreciation $11,268.00. This residence again is some 20 to 
25 years old. I took a 40% depreciation factor, which gave 
1ne $6,771.00 as the value of the residence alone. vV e have a 
1nodern two-car garage and storage shelter in the left rear 
of the home with asbestos sides and a metal roof. I used $2.00 
a square foot on that for $1280.00. On three shelters in the 
rear, I put a flat value of $375.00; giving me a total value of 
improvements to the residence of $8,316.00. 1\Iy da1nage 
factor on the residence is a 30% factor because it's 30~{, 
nearer the right of way. So $8,316.00 value of improvements 
times thirty per cent equals $2,495.00. As we proceed north 
of the house toward 'Valters, the State taking, it crosses 
three drain lines from the house septic tank field. This will 
average some twelve to fourteen feet open to the septic tank 
field. That's in the ne'v taking. That will include some 
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twelve to fourteen feet of these three drain lines, which 
means the whole septic tank field is going to have to be re
placed. In my opinion, it will take some five hundred twenty-

five dollars to replace that. That's another dam
page 242 ~ age factor. Now, going north again, we come to 

the rental house that ~Ir. and Mrs. Bradshaw 
have been renting for several years and even though it does 
have age on it between twenty-five and thirty years old, it 
has been retnodeled bv Mr. Bradsha'v on several occasions. I 
found the interior and exterior to be in good state of repair. 
In this building I found nine hundred sixty-six square feet 
and used $7.00 per square foot factor for replacement to
gether with the porches, giving me a total value, plus the 
garage, $600.00 on the garage, giving me a total value of im
provements at the rental house of $7500.00. I-Iere I took the 
40% depreciation factor, which is $3000.00. So, seventy-five 
hundred less three thousand, gives a total final figure of 
$4500.00 is what I think tlH~ fair rnarket value of that rental 
house is. This I considered to be a total loss of $4500.00 
worth, because it was very obvious to me since the edge of 
the right of "ray-now not the edge of the· easement-hut 
the edge of the taking, the right of 'vay goes across the top 
front part of the stoop and just a short baby step out of the 
house, front porch, and you're stepping into the State I-Iigh
way property and that certainly convinced 1ne that this 
rental house is a con1plete loss. Just north of this house 

continuing toward 'N alters, we have three lots, 
page 243 ~ potential residental building lots that have been 

datnaged because of the following: 
They lose sixty-two feet in depth. Considering a standard 

lot being two hundred feet in depth, one hundred feet wide 
and just to the rear or approxhnately a hundred thirty-eight 
feet in the rear frmn the new State taking, there is a ditch 
and they drop off just north of the rental house. This ditch 
proceeds for son1e two hundred twenty-five feet and gets 
deeper as it goes paralleling Highway 258, then turns at a 
sha.rpe right angle, going west away from the road into a 
very large ditch. You can see losing sixty-two feet on this 
lot, whereby it's approximately thirty per cent in depth. 
That is a depth factor. Then I think two of these lots valued 
at $2400.00, that is for one acre. Now, thirty per cent thnes 
that would be equal to $1200.00. I should-that's equal to 
$720.00. Twenty-four hundred thnes 30% damage factor 
equals $720.00 that I think those two lots ·would be effected in 
the future sales. Then if we go one more lot not only does it 
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lose sixty-two feet in depth by the new taking, but you have a 
large ditch that goes at right angles to the highway, large 
ditch running approximately west at right angles to the high
'vay. You couldn't build a house over the ditch and I con
sidered there a 60% da1nage factor or times the price of the 

lot or my value of the lot of $1 200.00. Sixty per 
page 244 ~ cent tin1es hvelve hundred equals $720.00. Thus 

damage to three lots adjacent to the north side 
of the rental house totals $1,440.00. On the east side of the 
road, the pond certainly should figure in the damage factor 
eolumn, because it's very obvious 'vith the ne'v taking run
ning across a part of the 'vater, it includes the west dam of the 
pond, thus you 'vould ltave no pond when the road construc
tion is cmnpleted. And I put down a figure of $1500.00 dam
age factor on the pond. Mr. Bradsha'v told me-

1Jilrl Stephens: I object to 'vhat somebody told him. 
Mr. "\Voodward: vVe go along with the objection. 
The Court: I sustain the objection to that. 

A. So, to recapitulate briefly on damages. Service station 
eommercial corner con1plete loss, forty-eight hundred. Plus 
one other item tl1at I did not give a'vhile ago. One hundred 
and twe]ye dollars for shrubbery. Now, starting with the 
eommercial corner again, $4800.00 for the complete loss of 
that building. One hundred twelve dollars for shrubbery 

at the residence of Mr. and Mrs. Bradsha,v. Dam
page 245 ~ age to the Bradsha\v residence $2,495.00. Septie 

tank loss, $525.00. Rental house complete loss, 
$4500.00. Damage to the tl1ree lots immediately adjacent to the 
north side of the rental house, $1,440.00. And the complete 
loss of the pond at $1,500.00, gives me a grand total figure 
of damages of $15,372.00. 

Mr. Cabell: That last figure is the damage? 
A. Yes, sir. 

Mr. Cabell: Answer these gentlemen here. 

CROSS EXAMINATION 

Examined By Mr. Delk: 
Q. Getting back to these three building lots north of the 

rental property, sir, I don't kno\V whether I quite follow 
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you on that, sir. How did you describe the size, 
page 246 ~ original size of those lots, sir Y 

A. Exact measurement on the ground
Q. From where to where Y 
A. From the edge of the present ditch, we have a total 

depth of one hundred eighty-six feet. That's the edge of the 
present ditch, been there since, certainly for a long time, very 
obvious. 

Q. Andyou-
A. From the edge of the ditch now to the State stake 'vhich 

is the edge of the nmv taking, it's a distance of forty-eight 
feet, leaving a distance of one hundred thirty-eight feet. 
to the ditch and drop off that's in the rear. The ditch that 
runs parallel to the Highway 258 going north. The ditcl1 
from the edge of the new taking you 'vill have just a distance 
of two hundred hventy-two feet, where it then turns at right 
angles into a very deep dtich going at right angles to the 
road going 'vest. S<;> therefore you can see with just a
from the edge of the new taking you will have a distance 
of a hundred thirty-eight feet before you get to the back side 
of these ditches, which in my opinion effect three potential 
lot sales in that area. 

Q. As I understand you, that's a hundred thirty-eight feet, 
sir, from the western edge of the new right of 

page 247 ~way! 
A. Yes, sir. 

Q. To this ditch! 
A. Yes, sir. 
Q .. vVell, you're taking, you have valued those lots at the 

building lot 'vith forty-eight. feet of them already in the 
existing right of way, is that right, sir Y 

A. No, sir, because it's my opinion from the edge of the 
ditch certainly close to the edge of the old State Right of WayY 

Q. No, sir. 
A. Well, where is it then Y 
Q. It's shown on the map. 

Mr. Cabell: Let him see the map. 

A. Thank you. 
Q. Are you familiar with the fact, sir, that from the be

ginning at the point opposite-we'll call it north-east corner 
-this rental property, you see that? 

A. Yes, sir. 
Q. From that point north, that the Highway Department 

has an eighty foot right of way, sir! 
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A. It juts back in to,vard the house. 
page 248 ~ Q. And that there is only being taken approxi-

nlately thirty feet additional through there, sir, 
from that point north T 

A. Yes, sir, I see that. 
Q. Are you familiar with the fact that the Highway-the 

Commonwealth-owns eighty foot right of wav in fee simple 
from that point north, sir~ "' 

A. No, sir, I didn't. 
Q. And that there is only thirty feet of additional right 

of way being taken, sir? 
A. All right. I \vould guess then
Q. Don't guess. 
A. I would say the old fence posts out there is thirty-three 

feet from the present stake. 
Q. Now, talking about the building lots, I understood there 

were three building lots in the area north of the rental 
property, is that right? 

A. Yes, sir. 
Q. And are you familiar with the fact that from the point 

at the rental property north of it only thirty additional feet 
being acquired, sir? 

A. Yes, sir, that 'vould give one hundred seventy-one feet 
that they could have built on before the taking. Now, there 

'viii be just one hundred thirty-eight feet to this 
page 249 ~ ditch. 

Q. You mean at the present timeT 
A. Yes, sir. 
Q. Didn't you say there ·would be a loss of sixty-two feet

sixty-two feet being taken fron1 these lots? Did yon not 
say that or did I misunderstand you, sir? 

A. I did say sixty-two feet. 
Q. Well, they are not taking sixty-two feet off each lot, 

are they? 
A. N·o, sir. 
Q. Then how much would that change your figures, sir Y 
A. I 'vould admit-I'll be certainly willing to change that 

-to strike it exactly in one half. Instead of a thirty per 
cent factor to use a fifteen per cent factor on that basis 'vhich 
you called my attention to and, therefore, 've 'vould l1ave an 
item damage to the three lots on the north side of the rental 
house of $720.00 now instead of $1440.00. 

Q. You did not-when did you view these properties? 
A. I started back in September of '65. I made repeated 

numerous visits. 
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Q. You did not see the property in December, 1964 at 
all7 

page 250 ~ A. No, sir. 
Q. You don't kno'v what conditions 'vere at the 

time7 
A. Other than passing and glancing along the road seeing 

it. 
Q. Did you go into the property, sir, the buildings 1 
A. At the tilne? 
Q. Yes, sir. 
A. No, sir. 
Q. Did you notice utility distribution line going across the 

top of the rental propertyY 
A. I see it now. 
Q. You have seen it? 
A. Yes, sir. 
Q. In appraisal of property, do you take into consideration 

the effect of a line over the top of a llnilding? 
A. I would certainly think it would do damage. 
Q. You sa'v the line Y 
A. Yes, sir. 
Q. Are you familiar with the fact that tl1at line is to bl~ 

removed from the top of that dwelling and placed entirely 
within the right of 'vay of the Common,vealth after the 
taking? 

A. I did not. 
page 251 ~ Q. I I told yon that was so, would that effect 

your evaluation of damage, sir? 
A. No, sir, it would not. 
Q. Do you not think removal of that line from over the top 

of that dwelling to a point within the right of way would be 
any enhancement at all of the value offsetting damage' 

A. No, sir, I don't. 
Q. You do not? 
A. No, sir. 
Q. But you do say that it does effect the amount of damage 

to the property when a utility line crosses the top of a build
ing, is that right? 

A. That's true. 
Q. You did not take into consideration at the time in your 

values, the fact that a line is across this house 7 
A. I did not, no, sir. 
Q. And yet you say that does damage a house? 
A. It would if I had not claimed the whole house as a loss. 
Q. But the w·hole house with a line across it, sir, would 

. I 
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be less loss, would it. not, sir, if you had taken it into-the 
line into consideration in fixing your value? 

page 252 ~ A. I don't think it 'vould have made any dif
ference. 

Q. You're saying while a utility line crossing a building, a 
dwelling, such as this does damage to it, that it's so n1inor 
that it 'vould not effect vour values Y 

A. In this instance, );es, sir. 
Q. ~ir. Cobb, where is the nearest building lots to this 

particular site along Route 258? 
A. The ones I used in my comparable sales vv-ere six 

tenths of a mile north. 
Q. 'Vhere is that~ 
A. Virginia 630, cut off to the left on a curve; about six 

tenths of a 1nile north of 1\Ir. Bradshaw's property going 
to,vard 'Valtcrs. '"_l_lhen the rest of the buHding lots I have 
considered are approxi1nately within two and hvo tenths 
miles fro1n this property and in and around \Valters. 

Q. How far are those that are in vYalters from this prop-
erty~ 

A. Two and two tenths 1niles. 
Q. Route 630, is that an improved highway? 
A. Virginia secondary unpaved. 
Q. I-Iow far is it fr01n the property to the intersection of 

Route 58 near Franklin? 
A. Three and seven tenths miles. 

Q. You 1neasured that? 
page 253 ~ A. Yes, sir. 

Q. 'Vhat percentage of that area on both sides 
of the road have been developed into building lots or been 
sold as building lots Y 

A. My present count is thirteen. 
Q. Thirteen Y 
A. Thirteen. 
Q. I-I ow many houses have been built on these lots? 
A. Thirteen houses have been built in that area. 
Q. Thirteen¥ 
A. Yes, sir. 
Q. Both sides of the road¥ 
A. Yes, sir. 
Q. Yet you say that the highest and best use of this 

property is for building lots? 
A. Yes, sir, because of the demand for lots in that area 

and I know from inquiries that have been made at my office, 
and that's my opinion. 
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Q. It has not been used for building lots up to this timeY 
A. No, sir. 
Q. Was not used for building lots in December of 1964 Y 

A. Not this property, no, sir. 
page 254 ~ Q. This property is not being taxed as a sub-

division, is it? 
A. No, still being taxed for fanning. 
Q. What enhancentent of value have you taken into con

sideration by reason of hnprove1nent to construction of this 
highway¥ 

A. I don't think there's any c::nhancmnent involved what
soever. 

Q. Why? 
A. Because I just don't. This 1nan is losing his pond, a 

1nost attractive fann pond and that a1nounts to damage to his 
property. 

Q. But you have already figured that in the damages? 
A. Yes, sir. 
Q. The fact the high,vay is going to improve this corner 

of 611 and 258, you see no enhancement in value whatsoever¥ 
A. No, sir. 
Q. The fact the paved portion of the highway 'viii be 

moved farther to the east frmn the existing buildings on the 
property or away from them does not in your opinion have 
any enhancement in value Y 

A. No, sir, because at any thue the State can co1ne there 
and pave it right up to the very edge. 

page 255 ~ Q. Have you ever seen it done? 
A. No, sir. 

Q. You ever known of the I-Iighway doing that? 
A. No, sir. 
Q. ~fr. Cobb, as I recall your figut·es here, sir, the total 

of the damage in this case as you originally testified to that. 
the damage to the land taken and for the land taken, of the 
damages and the value of the property taken was twenty 
thousand three hundred ninety-eight dollars Y 

A. Yes, sir. 
Q. Now, that reduced by $720.00 would leave, if I'n1 not 

mistaken, $19,678.00! 
A. That's right. 
Q. That's what you say is the damage to the residue and 

the value of the property taken including the trimming 
easement ten foot in width? 

A. Yes, sir. 
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Q. You took into consideration that the utility easen1ent 
is only ten feet 'vide? 

A. Yes, sir. 
Q. And are you cognizant of the fact that that's purely a 

trhnming easement only, sirl 
A. An easen1ent is an easen1ent when I 1nake my ap

praisal. 
page 256 ~ Q. It doesn't make any difference whether 

there are trees or bushes within that ten foot 
area to be tri1nmed at the time of the taking, it's still an 
easement, is that 'vhat you're saying? 

A. Yes, sir. 
Q. The only trees that are involved in the trimming here, 

sir, are the-at the extreme north end of the taking in the 
area of Parcel "A" shown on the plat? 

A. Yes, sir. 
Q. Now, you had a total valuation, as I believe you said 

before the taking, of $44,566.00? 
A. Yes, sir. 
Q. And so you're saying, sir, that after the taking in thh; 

case the land and property taken including the easement, the 
damage to the residue anwnnt to almost 50% of that value, 
is that right, sir? 

A. Forty-five or forty-four per cent, yes, sir. 
Q. You said, ~1r. Cobb, I believe in figuring your damages 

here that the comn1ercial site corner, the store there, is com
pletely destroyed by reason of the taking, the building? 

A. Yes, sir. 
Q. And also you say that the rental property which is the 

1nost northerly improvement on the property also 
page 257 ~ is being completely destroyed? 

A. Yes, sir. 
Q. Do you recommend to him that he give those buildings 

to someone, sir, by reason of this taking? 

Mr. W ood,vard: Objection. 
The Court : Sustained. 

Examination By Mr. Delk Continued: 
Q. ~1:r. Cobb, you had the plans, you said, and went over 

these in making your appraisal, I believe you said? 
A. Yes, sir. 
Q. But you did not take into consideration this because 

you did not know, you said, where the eastern or the westent 
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edge of the right of way was at the point north of the rental 
property before the taking~ 

Mr. Woodward: Been over all that one time. 
~Ir. Cabell: Been over it twice. 

~fr. vVoodward: I don't know why he wants to 
page 258 ~ go over it again. 

Q. How close, J\ilr. Cobb, is the existing right of way to the 
service station or the com1nercial building at the intersection 
of 258 and 611 to the existing right of way~ 

A. It's forty-five feet from the edge of the pavement to the 
canopy. Now, where the existing right of 'vay is there, I don't 
think anyone can tell. 

Q. You don't say it's not shown on the map 7 
A. Dotted line on the map, but hard to tell from that. 
Q. Are you familiar with the fact that the center line 

of the paved portion of the high,vay is to be moved farther 
away from the commercial building~ 

~1r. \Vood,vard: Been over that nvo or three times. 
A. I kno'v one thing, the stake-

The Court: The question is, do you know that Y 
A. Yes, sir, I'1n aware of that. 

Q. How far is the center line_ of the paved portion of the 
highway to be 1noved easterly from the existing paved portion 
of the high,vay? 

A. I did not consider that factor because the 
page 259 ~ State edge of the new taking will be exactly four

teen and four tenths feet from the service statim1, 
that's all. 

Q. And you did not take into consideration at all the fact 
that the travel portion of the highway is to be moved farther 
from the commercial buildingY 

A. I did not and would still not take that into consideration 
because the State owns that property at that point. 

Q. And the same thing is true regarding Mr. Bradshaw's 
personal dwelling~ 

A. Yes, sir. 

~Ir. Delk: That's all. 
The Court : J\ilay he be excused 1 
Mr. vVoodward: Yes, sir. 

At this tilne the witness withdrew from the witness stand. 
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page 260 ~ Mr. N. H. BRADSHAW, a respondent, after 
having been first duly sworn, took the 'vitness 

stand and testified as follows : 

Examined By Mr. Woodward: 
Q. You are Mr. N.H. Bradshaw? 
A. Yes, sir. 
Q. You're the husband of Lucille II. Bradshawf 
A. Yes, sir. 
Q. I-I ow long have you been living here on this property Y 
A. On the premises Y 
Q. Yes. 
A. About fourteen years, I reckon. 
Q. Is there a 'vire that runs across the tenant house Y 
A. It is now. 
Q~ Anybody ever given an easmnent. to anybody for that? 
A. Not as I kno'v of. 
Q. How much does the filling station rent for Y 
A. Fifty dollars. 
Q. How much does the tenant house rent for Y 
A. Forty-five dollars. 

Q. I hand you this photograph and ask you if 
page 261 ~ you can identify what's in that photograph? 

A. I can see the store. 
Q. Does it accurately reflect, so far as you know, the con

ditions that prevailed at the corner where the filling station 
is T 

A. Ask me again. 
Q. Does it accurately reflect the conditions on the corner!· 
A. I think it does; it looks like it to me. 

Mr. Woodward: .All right, that's all. Take the witness. 
Mr. Stephens: No questions. 
The Court: Respondents' Exhibit No.4. 

At this time the witness withdrew from the witness stand. 

The Court: Who do you have? 
Mr. Woodward: Respondents rest. 

page 262 ~ The Court: Anything in rebuttal, gentlemen T 
Mr. Stephens : No rebuttal, if Your Honor 

please. 

At this time the Court instructed the Commissioners. 
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_"-.t this tirne J\{r. Delk, counsel for the State Highway De
partment, rnade his closing argument. No objections 'vere 
registered by opposing counsel during Mr. Delk's argument. 

At this tiine, J\ir. Cabell, counsel for the Respondents, made 
his closing argument. 

During ~Ir. Cabell's argument, the following objections 
were registered: 

"1\tlr. Stephens: We don't want to object, but we think that's 
in1proper argument. The Court has told the viewers that 
lost earnings, making a profit is not a factor to be considered. 

Mr. Cabell: It can't be of no use to them. If they can't r~nt 
it, it can't be of no value. 

page 263 ~ The Court: You are bound by what the in
structions say and not what counsel interpret 

them as saying. 
:M~r. Cabell: You can see yourself that if the property isn't 

going to be economical to operate, it can't be rented and 
that is what you have here. Mr. Cobb stated very definitely 
that he considered the whole thing a loss. I'll be glad for 
you to consider it as a loss at the value put on by the State, 
because I think maybe the value they put on the service 
station was higher than that put on by Mr. Cobb or Mr. 
Camp either. 

Mr. "\Voodward, counsel for the Respondents, at this time 
made his closing argument. There were no objections or 
exceptions registered by opposing counsel during ~Ir. Wood
ward's argument. 

At this time ~Ir. Stephens, made his closing argument. 
The follo,ving objections were registered during Mr. Stephens' 
argurnent by opposing counsel : 

"Mr. Cabell: There's no evidence about the State con
structing a barrier and I object to that course of argu

ment. 
page 264 ~ The Court: They may examine it if it's there. 

J\{r. Cabell: Ought not to argue about something 
that's still not there. 

Mr. Stephens: I don't want to consume my time but 1\fr. 
Morgan testified that the State proposed to construct a 
barrier right opposite the dam that is proposed to be moved. 
'Ve are hound by the plans and the landowner is bound by 
the plans and the viewers are bound by the plans. 

Mr. "\Voodward: I object to that argument because it's not 
up to the lando,vners to say what the State shall do with its 
property. 



L. L. Bradshaw, et al. v. State Hwy. Co1mn. 149 

The Court: The Com1nissioners have been instructed in 
that regard, what the rig·hts are and what the rights of the 
Highway are. He has a right to call their attention to any 
evidence which has been presented. It's up to the Commis
sioners as to whether they will accept it or not. 

Mr. Stephens: The Commonwealth of Virginia is not here 
by choice. The Con1monwealth of Virginia is here because 

the law imposes upon it the duty to construct 
page 265 ~ and maintain a modern system of highways; it 

cannot be done without the necessary rights of 
ways. We know that in the Year 1925, the need for right of 
way purposes and other high,vay purposes cannot in any
wise be compared with the needs in 1966. It's up to the 
people having the Highway Department in charge to try to 
plan and to try to look somewhat into the future to the 
end that we 'viii not rnake expenditures of nloney-

Mr. Cabell: I. object to this course of argument as not 
having any bearing at all up the issue. ~rhe issue is the value 
of the property taken and the damages to the residue and any 
highway construction has nothing whatever to do with it. 
· Mr. Stephens: Tom said they can build the Empire State 

Building on it and it wouldn't add one cent-
Mr. 'Voodward: I don't think you l1ave a right to talk 

about the things you have been talking about. If you persist, 
I'm going to ask for a mistrial. 

The Court: I'll permit it. 
Mr. Cabell : I note an exception. 

page 266 ~ At this time the Commissioners retired to 
deliberate. 

After deliberation, the Commissioners returned to the court
room with the following award: 

Upon a vie'v of the property and upon such evidence as 
was before us, we did fix the value of the aforesaid land taken 
by the State Highway Commissioner, including any easetnents 
taken, at $4,100.00 and we do further fix the dan1ages which 
may accrue to the residue, beyond the enhancement in value 
to such residue by reason of the taking at $4,900.00. 

Given under our hands this the 18th day of May, 1966. 

ROBERT E. CLAY, JR. 
E. F. LITTLE 
W. H. ROSE 
G. A. STARKE 
A. R. BUTLER, JR. 

Commissioners 
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page 267 ~ I, Richard B. I<~ellam, Judge of the Circuit 
Court of Isle of vVight County, 'vho presided 

over the trial of State I--Iighway Commissioner of Virginia vs. 
Lucille L. Bradshaw and N. H. Bradsha,v, in said Court, do 
certify that the foregoing is a true and correct transcript 
of the evidence adduced, of the exhibits offered in evidence, 
of the objections to the evidence, or any part thereof, offered, 
admitted, rejected, or stricken out, and other incidents of the 
trial of said cause. The original exhibits introduced in evi
dence by counsel for both sides have been initialed by me for 
the purpose of identification and rnaking them a part of the 
record. 

I further certify that this certificate has been tendered 
and signed by me within sixty days of the entry of. final 
judgement in this cause and that reasonable notice has been 
given to the attorneys for the petitioners of the time and 
place at 'vhich such certificate has been tendered. 

Given under my hand this .................. day of .......................................... , 
19 ............ . 

Judge of the Circuit Court of Isle 
of vVight County. 

page 268 ~ I, Ruth E. Holland, Clerk of the Circuit Court 
of Isle of 'Vight County, do certify that the 

foregoing. is a true and correct transcript of the record in the 
case of State Highway Commissioner of Virginia vs. Lucille 
L. Bradshaw and N. II. Bradshaw, lately depending in said 
Court, and do further certify that the same 'vas made up at 
the request of the respondents; that counsel for the petitioners 
had due notice thereof and of the intention of the respondents 
to apply to the Supreme Court of Appeals of Virginia for 
an appeal and supersedeas to the judgment therein rendered. 

Given under my hand this 27th day of December, 1967. 

• 

A Copy-Teste : 

RUTH E. HOLLAND 
Clerk of the Circuit Court of Isle of 
Wight County . 

• 

Howard G. Turner, Clerk. 
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