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VIRGINIA:
IN THE CIRCUIT COURT OF RUSSELL COUNTJ
MELINDA BREEDING, An Infant
)
By Her Next Friend and Mother, )
Linda Breeding,
)
)

Plaintiff

)
)

vs.

)
)

TERRY WILLIAM HENSLEY,
P.O. Box 1233
Lebanon, VA 24266

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

and
TOWN OF LEBANON, VIRGINIA,
SERVE:
Nancy Dickenson, Esquire,
Attorney for the Town of
Lebanon, Virginia
Main Street
Lebanon, VA 24266
and
COUNTY OF RUSSELL, VIRGINIA,
SERVE:

)
)

Dennis E. Jones, Esquire,
)
Attorney for County of Russell,)
Virginia
)
one Flannagan Avenue
)
Lebanon, VA. 24266
)
and
COMMONWEALTH OF VIRGINIA,
SERVE:

)
)
)
)
)
)

)

Stephen D. Rosenthal, Attorney )
General, statutory Agent for
)
the commonwealth of Virginia
)
Supreme Court Building
)
101 North Eight Street
)
Richmond, Virginia 23219
)
)

Defendants

)
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AT LAW NO. JZ,O}.,..

MOTION FOR JUDGMENT
The Plaintiff, Melinda Breeding, an infant by her
next friend and mother, Linda Breeding, by counsel, hereby
moves the court for judgment against the Defendants jointly
and severally, and separately and individually on the grounds
and in the amount hereinafter set forth herein:
COUNT I
1.

The

defendants, Terry

w.

Plaintiff,

Melinda

Breeding

and

the

Hensley are residents of the Town of

Lebanon in Russell County, Commonwealth of Virginia.

The

defendant, Town of Lebanon, is a municipal corporation and
Russell

County is a county government,

organized

and

operating

pursuant

to

each having been
the

laws

of

the

Commonwealth of Virginia.
2.

Located within the town limits and maintained by

the Town of Lebanon, there is a public right of way named
Gilmer Street.
Street,

Adjoining the public right-of-way of Gilmer

there is real estate used and maintained by the

Russell County Department of Social Services.
3.

The Russell County Department of Social

Services is a hybrid governmental organization which
receives funds, direction, policy, instruction, and
authority from both the Commonwealth of Virginia and Russell
County.

As such, it is an agency and/or department of each

entity, the Commonwealth of Virginia and Russell County.
4. The Russell county Department of Social services
owns, maintains, uses, and has control over a large trash
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dumpster which on September 13, 1991, was located on the
aforesaid real estate, maintained and used by the Russell
County Department of Social Services.

More specifically, the

dumpster was located on the edge of the property adjoining the
Gilmer street right-of-way.
5.

on the aforesaid date, it was the duty of the

Russell County Department of Social Services to maintain its
property

and

equipment

in

a

manner which

would

not

be

hazardous or dangerous to individuals or the public.
6.

The Russell County Department of Social Services

and the Town of Lebanon have an agreement/contract whereby the
Town of Lebanon picks up the garbage in said dumpster and
disposes of it.
7.

The Town of Lebanon has a duty to dispose of

such garbage in a manner so as to not endanger individuals or
the public.
8.

On September 13, 1991, Terry William Hensley in

his capacity as an agentjemployeejservant of the Town of
Lebanon by use of a garbage truck picked up the aforesaid
dumpster, dumped the garbage and placed the dumpster back on
the ground.
9.

The location of the said dumpster was within

the public right-of-way,

or a portion thereof,

in such a

manner that it caused a dangerous situation.
10.

Not withstanding the duties aforesaid, the

Russell County Department of Social Services was negligent in
that it allowed its dumpster to be placed within the public
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right-of-way, or a portion thereof, in such manner as to cause
a

dangerous

Furthermore,

situation.

the Russell

County

Department of Social Services was careless and negligent in
that it failed to provide adequate

lighting to see the

dumpster; it failed to mark or otherwise provide warning signs
of the dumpster or in anyway enclose the area around the
dumpster.
11. Not withstanding the aforesaid duties, the Town
of Lebanon was negligent in that it allowed its dumpster, or
a portion thereof, to be placed within the public right-of-way
in

such

manner

as

to

cause

a

dangerous

situation.

Furthermore, the Russell County Department of Social Services
was careless and negligent in that it failed to provide
adequate lighting to see the dumpster; it failed to mark or
otherwise provide warning signs of the dumpster or in anyway
enclose the area around the dumpster.
12.

Furthermore, the Town of Lebanon was negligent

in its proprietary duty in that it failed and neglected to
exercise ordinary care to maintain Gilmer Street as a safe
passage way and more

specifically

failed to

remove the

dumpster after having actual or constructive knowledge of its
danger to the public and individuals.
13.

on September 13, 1991, the Plaintiff while

riding her bicycle ran into the trunion bar of the dumpster
which had been negligently placed as aforesaid by Terry
William Hensley as an agent/employee/servant of the Town of
Lebanon and the Russell County Department of
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Soc~al

services.

14. The Commonwealth of Virginia and Russell county
are liable as a result of the actions of the Russell County
Department of Social Services pursuant to the doctrine of Res
Ipsa Loquitur.

The Commonwealth of Virginia, Town of Lebanon

and Russell County have each been sued with notice of this
claim pursuant to the applicable laws. (Copies of Notices to
the Commonwealth, the Town of Lebanon, and Russell County are
attached hereto as Exhibits 1, 2, and 3.

Additionally, a

letter of denial of said claim by Russell County is attached
as Exhibit 4.)
15.

Each defendants' negligence as described above,

was a direct and proximate cause of Plaintiff's collision
which resulted in severe injuries to the Plaintiff.
16.

Defendants,

As a direct result of the negligence of the

Terry William Hensley,

Town of Lebanon,

and

Commonwealth of Virginia, jointly and severally and separately
and individually, the Plaintiff was seriously injured by the
collision; she has suffered from pain, mental and emotional
anguish; she has been permanently scarred and disablee; her
ability to earn wages in the future has been decreased, and
she has incurred and will continue to incur medical bills.
COUNT II
1.

The

Plaintiff

hereby

incorporates

the

allegations contained in Paragraphs 1 through 13 of Count I of
this Motion for Judgment by specific reference as if those
allegations were set forth herein word for word.
2.

Prior to and on or about
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Septemb~r

13, 1991,

each Defendant allowed said refuse bin to extend into said
street contrary to

the

fact

that public streets

belong

entirely to the public at large from side to side and end to
end.

As such, each Defendant impeded the public's entitlement

to the full and free use of all of the territory embraced
within a said street.
3.

Obstruction

of

said

street

was

a

public

nuisance.
4.

As a proximate result of each Defendants' acts

mentioned above, Plaintiff suffered severe and debilitating
injuries.

As a result, the Plaintiff has suffered from pain,

mental and emotional anguish, has been permanently scarred,
disabled; her ability to earn wages in the future has been
decreased; and she has incurred and will continue to incur
medical bills.
5.

The

damages

the

Plaintiff

incurred

are

particular to her as opposed to the public at large.
6.

Although each Defendant either knew or should

have known about said nuisance, each Defendant failed to abate
the nuisance until after Plaintiff's aforementioned collision
and injuries.
7.

Plaintiff may have no adequate remedy at law or

otherwise for the injury, and damages caused by Defendant's
acts according to the doctrine of sovereign immunity.
8.
because

the

Since the Plaintiff suffered irreparable injury
Defendant's

actions

were

not

enjoined,

the

Plaintiff requests she be awarded damages demanded in this
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II
Motion for Judgment.
WHEREFORE,

the

Plaintiff,

Melinda

Breeding,

an

Infant by Her Next Friend and Mother, Linda Breeding, demands
judgment against the Defendants jointly and severally or
individually in the amount of FIVE MILLION ($5,000,000.00)
DOLLARS, plus interest from September 13, 1991, and her costs
expended.
MELINDA BREEDING, An Infant By
Her Next Friend and
Mother, Linda Breeding
By Counsel
ARRINGTON, SCHELIN ~ HERRELL, P.C.
114 Mill Avenue - P.O. Box 156
Leban
Virginia 24266
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VIRGINIA:
IN THE CIRCUIT COURT OF RUSSELL COUNTY
MELINDA BREEDING, an infant
by her next friend and mother,
Linda Breeding

)
)
)
)
)
)
)
)
)
)
)

Plaintiff,
vs.
TERRY WILLIAM HENSLEY, Et Al,
Defendants,
ORDER OF

This

day

came

the

At Law No.: 7202

NONSU~~

parties,

by

counsel,

upon

Plaintiff's Motion for Non-Suit in the actions filed against
Defendants County of Russell, Virginia, and Commonwealth of
Virginia, and was argued by counsel.
Upon consideration whereof, good cause having been
shown,

it is ORDERED the actions filed against County of

Russell, Virginia, and the Commonwealth of Virginia be, and
hereby are dismissed without prejudice.

This action shall

remain pending as to Defendants, Terry William Hensley and
Town of Lebanon, Virginia.
The Clerk is directed to send an attested copy to
counsel of record.

;4-

•
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DAY OF

I ASR FOR THIS:

of Virginia

SEEN:

D~

counsel for County of Russell, Virginia
SEEN:

~~v-;r~~-4-~
GARY E #TEGEN

counsel for Terry William Hensley ( l-1./~ E~~~ j;k~)
and Town of Lebanon

·- .. ·.-
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Penn Stuart
PENN. STUART. ESKRIDGE & JONFS
AITORNEYS AT LAW

Ceo. E. Penn 11895 ·19311
Wm. A. Stuart 11922·19761
Wm. W. Eskridge

James P. Jones

John B. HeDIIJiings
Stephen M. Hodges
W. Challen Walling
Wade W. Massie
Dllliel R Caldwell
Michael F. Blair
William M. Moffet
Mark L.Esposito
Elizabeth A. McClanahan
Timothy W. Gresham
H. Ashby Dickerson

Monroe Jamison. Jr.
Byrum L. Geisler

M. Jill Morgan
KeMeth D. Hale
Richud E. Ladd. Jr.
W. Bradford Stallard
Ramesh Murthy
Mark E. Frye
Julie Long Murthy
Laura E. Wilson

208 E. t.WN STREET
POST OFFICE BOX 2288

ABINGDON, VIRGINIA 24212·2288
TELEPHONE 703/628·5151
FAX 703/628·5b21

June 29, 1994

Offices in Abingdon
and Brlslol, V'uginia

Hon. Donald A. McGlothlin, Jr., Judge
Russell County Circuit Court
P.O. Box 435
Lebanon, VA 24266
Re:

Melinda Breeding, an infant by her next friend and
mother, Linda Breeding v. County of Russell, Virginia, et al
PSE&J File No.: 53-125

Dear Judge McGlothlin:
Enclose please find an Order of Nonsuit in the abovereferenced matter, which we ask that you enter.
With best wishes.
sincerely yours,
PENN, STUART, ESKRIDGE & JONES

By:
DHC/mdl
Enclosure
cc: Michael R. Munsey, Esq.
George w. Chabalewski, Esq.
Gary E. Tegenkamp, Esq.
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Danie~ldwell

KEARY A. WILLIAMS
Buchanan County Courthouse
P.O.Box849
Grundy, VIrginia 24614
(703) 935·2451

CIRCUIT COURT JUDGES:
DONALD A. McGLOTHLIN, JR.
Russell County Courthouse
Lebanon, Virginia 24266
(703) 889-8049 (Lebanon)
(703) 926-1635 (Clintwood)

TWENTY -NINTH JUDICIAL CIRCUIT

DONALD R. MULLINS
Tazewell County Courthouse
P.O.Box988
Tazewell, VIrginia 24651
{703) 988-5998

COUNTIES OF BUCHANAN, DICKENSON, RUSSELL AND TAZEWELL

June 13, 1995

Michael R. Munsey, Esq.
Arrington, Schelin & Herrell
P. o. Box 156
Lebanon, VA 24266
Gary E. Tegenkamp, Esq.
Wooten & Hart
P. o. Box 12247
Roanoke, VA 24024-2247
Re:

Melinda Breeding, an infant, etc. v. William
Edward Hensley, et al.
Russell county Circuit Court
Docket No. CL93-7202

Gentlemen:
This case is before the Court on the rema~n~ng defendants• (William Edward Hensley and Town of Lebanon) Special Plea
of Immunity, Demurrer and Motion to Dismiss.
The Court has
completed its review of the file, the memoranda authorities and
argument of counsel and makes the following rulings.
It seems to be well settled in Virginia that the
collection of garbage by a municipality is a governmental
function which promotes the public health and comfort of all
citizens and that municipal corporations are immune from tort
liability in the performance of this function.
Ashbury v.
Norfolk, 152 Va. 278, 147 S.E. 223 (1929); Taylor v. Newport
News, 214 va. 9, 197 S.E.2d 209 (1973). It is also clear that
when the conduct of a municipality can be classified as both
governmental and proprietary, the governmental function takes
precedence and is the overriding factor in the Court's analysis
of whether immunity attaches for tort liability. (Taylor at page
10.) Thus, in this case, even though one might argue that the
placing of the empty garbage bin or dumpster in a manner so as to
obstruct and make dangerous the public right-of-way would be a
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Michael R. Munsey, Esq.
Gary E. Tegenkamp, Esq.
June 13, 1995
Page 2
violation of the Town's duty to keep its public ways free from
obstruction and/or defect, and thus a proprietary function, it
also obviously involves the governmental function of the collection of garbage, i.e. , the picking up of the dumpster by the
Town's truck, emptying the garbage it contains into the truck's
hopper, and placing the dumpster back on the ground. This Court
therefore holds that insofar as the plaintiff's claims are based
upon a tort theory of recovery, they are barred by the doctrine
of sovereign inununi ty because the conduct of which the
complainant complains involved the governmental function of the
collection of garbage.
On the other hand, the Court is of the opinion that the
Motion for Judgment makes out a cause of action for damages based
upon a nuisance theory of recovery against the Town. The Motion
for Judgment alleges that the Town placed the garbage
bin/dumpster in the public right-of-way in such a manner that it
caused a dangerous situation, that this action was performed in a
careless and negligent manner, that it obstructed the street and
that it constituted a public nuisance.
From the allegations
taken as a whole one can fairly infer that the placing of the
garbage bin/dumpster in the public right-of-way was done in such
a manner as to create a condition which was dangerous and
hazardous in and of itself. When it is alleged that a municipality has created or maintained a condition which is a public
nuisance, and has done so through negligence, no immunity exists
and liability attaches upon proper proof of the allegation.
Taylor v. City of Charlottesville, 240 Va. 367 (1990), Virginia
Beach v. Steel Fishing Pier, 212 Va. 425 (1971).
In view of the Court's ruling on the negligence cause
of action alleged by the plaintiff, it is not necessary for the
Court to reach defendant's Motion to Dismiss on the grounds that
proper Notice was not given pursuant to Va. Code § 8.01-222. The
Court does rule, however, that that statute applies solely to
actions sounding in tort and not those based upon a nuisance
theory.
The statute expressly provides in its first full
sentence that it applies to actions "for injury to any person • •
• alleged to have been sustained by reason of the negligence of
the City or Town . • • • " Defendants' argument that the Court
should extend the statute's application to suits for nuisance is
not persuasive.
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Michael R. Munsey, Esq.
Gary E. Tegenkamp, Esq.
June 13, 1995
Page 3
Mr. Tegenkamp is directed to prepare an appropriate
Order commemorating the Court's rulings for endorsement by
counsel and entry by the Court.
Very truly yours,

il~Jd!J~

Donald A. McGlothlin, Jr;/ Judge
D.AMjr/cdh
cc: Nancy

c. Dickenson, Esq.
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IN THE CIRCUIT COURT OF RUSSELL COUNTY
MELINDA BREEDING, an infant
)
by her next friend and mother,)
Linda Breeding,
)
)
)
)

Plaintiff

v.

)

Law No.: CL93-7202

)

WILLIAM EDWARD HENSLEY
(Improperly sued as Terry
William Hensley), et al.,

)
)
)
)
)
)

Defendants
0 R

DE R

THIS DAY came the defendants, William Edward Hensley and
Town of Lebanon, on their special plea of immunity, demurrer
and motion to dismiss previously filed with the Court.

The

Court having reviewed the memoranda authorities and argument
of counsel and for the reasons stated in its opinion letter of
June 13, 1995, incorporated herein by reference,
It is ADJUDGED, ORDERED and DECREED that the plaintiff's
claim of negligence contained in Count I of the

plaint~ff's

motion for judgment be, and it hereby is, dismissed, to which
ruling the plaintiff notes her objection for all the reasons
stated in plaintiff's memoranda.
It is further ADJUDGED, ORDERED and DECREED that the
defendants' special plea, demurrer and/or motion to dismiss
be, and they hereby are, denied as to plaintiff'·s public
nuisance claim contained in Count II of plaintiff's motion for
judgment to which ruling the defendants note their objection

14

..

for all the reasons stated in their memoranda and this matter

I

Michael R.
Arrington, Schelin
P. o. Box 156
Lebanon, Virginia 24266,
Counsel for the plaintiff

II

John
Wooten & Hart, P.C.
P. o. Box 12247
Roanoke, Virginia 24024-2247,
Counsel for the defendants
s:\h3\1007B\breeding.ord:el06/23/95
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VIRGINIA:

MELINDA BREEDING, An infant by
her next friend and mother,
Linda Breeding,

}
)

)
)
)

Plaintiff

}

v.

~
>

l

WILLIAM EDWARD HENSLEY
(Improperly sued as
Terry William Hensley}, et al.,
Defendants

l

Law No. 7202

CIRCUIT COURT RUSSELL COUi-iff
re~n

r

~f'1

J:l 1a~;~~J

~sJtt?"oa !£~n

~(IJd;

DEFENDANTS' MOTION FOR SUMMARY JUDGMENT
The Defendants, William Edward Hensley and Town of Lebanon, by
counsel, file this as their motion for summary judgment and in support thereof
state as follows:
1.

That the plaintiff, Melinda Breeding, has filed her motion for

judgment alleging in Count II that the defendants allowed a refuse bin to
extend into the street, thereby obstructing the street. Plaintiff has alleged
that this constituted a public nuisance.
2.

Plaintiff has alleged that the refuse bin (dumpster} was located

on property and/or real estate owned, maintained or used and under the
control of the Russell County Department of Social Services and specifically
alleges that the dumpster was located on the edge of the property adjoining
the Gilmer Street right-of-way.
3.

That plaintiff has responded to defendants' request for

admissions admitting that a survey prepared by L. K. Addison was a true and

Wooten
& Hart
, l'mfesslnnal

accurate copy of the survey prepared by him and accurately depicts the
right-of-way on the Gilmer Avenue extension belonging to the Town of

·nrpurallon or
IUnleyl a(

Law

loaaoke, VA
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Lebanon. (A copy of tbe defendants' request for admissions and plaintiff's
responses thereto are attached hereto and made a part hereof and marked as
"Exhibit A"}.
4.

Plaintiff has admitted that the measurements stated on the survey

prepared by L. K. Addison are accurate and that the survey is an accurate
plat depiction of Gilmer Avenue in the general area where Melinda Breeding's
accident occurred.
5.

The plaintiff has admitted that the dotted line depicted on the

survey and marked as "edge pavement" accurately reflects the location of the
roadway and/or hard surface named Gilmer Avenue Extension.
6.

The plaintiff has also admitted that the extension from the side

of the dumpster is approximately six inches in length. At the time of this
accident the plaintiff was riding her bicycle around the Social Services
building, exited the parking lot at the Social Services building, and ran into
the extension from the side of the dumpster, catching her neck and injuring
her.
7.

That Harold B. Mitchell was employed by the Town of Lebanon as

its Town Manager at the time of this accident.

On that date his duties

involved the supervision of all Town employees and management of Town
business.

His duties involved each department head reporting to him,

including the Sanitation Department.

(See Affidavit of Harold B. Mitchell

attached here and made a part hereof and marked as "Exhibit B"} .
8.

Mr, Mitchell was informed of this incident by the Lebanon Police

Department and shortly thereafter personally went to the site to see if there
was someone in the area aware of the il:lcident.

Wooten

photographs depicting the location of the dumpster.

& Hart

A l'rofasloaal
Collloralloa or
\Uomeys al Law
RIIIDOkl!,

vA

While at the site, he took

2
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These photographs,

taken personally by Mr. Mitchell, accurately depict the location of the
dumpster at the time of the accident of September 13, 1991, giving rise to this
litigation.
9.

According to Mr. Mitchell's own personal knowledge and

investigation, the dumpster at the time of the accident was located on
property belonging to the owner of the Social Services building and was not
located or situated on any property belonging to the Town of Lebanon.
10.

That based upon the survey admitted by plaintiff to be accurate,

the motion for judgment filed by the plaintiff, and the Affidavit of Harold B.
Mitchell with attached photographs depicting the location of the dumpster,
there is no genuine issue of material fact as to the location of the dumpster at
the time of the accident.
11.

The dumpster was not located on property belonging to the Town

of Lebanon. Since the side extensions of the dumpster are only approximately
six inches in length and, as evidenced from the Affidavit and photographs
taken by Harold B. Mitchell, the dumpster did not constitute a public nuisance
at the time of this incident.
12.

There is no genuine issue of material fact in dispute and that as

a matter of law the defendants did not create a public nuisance nor did any of
their actions or inactions allow the refuse bin (dumpster) to extend into the
street and/or obstruct the street so as to cause a public nuisance.
WHEREFORE, for the reasons stated herein, the Court is respectfully
requested to enter judgment on behalf of the defendants and dismiss this
action with prejudice and to award the defendants their attorney's fees and

Wooten
& Hart
A J•mr~oul
Co1p0raliou or
,\llonarys al U\\'
Roauoke, VA

3
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costs expended in this action and such other and further relief as the Court
deems appropriate.
WILLIAM EDWARD HENSLEY
and
TOWN OF LEBANON, VIRGINIA

B
John L. Cooley, Esquire
Katherine C. Londos, Esquire
WOOTEN & HART, P.C.
P. 0. Box 12247
Roanoke, VA 24024-2247
(703) 343-2451

Nancy Dickenson, Esquire
Town Attorney
P. 0. Box 2498
Lebanon, VA 24266
Co-counsel for Defendants
CERTIFICATE OF MAILING
I hereby certify that a true copy of the foregoing was mailed to James
E. Arrington, Jr., Esquire, and Michael R. Munsey, Esquire, Arrington,
Schelin

&

Herrell, P.C., P. 0. Box 156, Lebanon, Virginia 24266, Co-counsel

for the plaintiff, and to Nancy Dickenson, Esquire, P. 0. Box 2498, Lebanon,
VA 24266, Co-counsel for defendants, this ~-+--1-h,.e;

s:\hl\10078\10078.mot:el07/17/96

Wooten

& Hart

A J•rnressloual
Corpuralloa or
.\tloneys at La'l\'

4

Roanoke, VA
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EXHIBIT A
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VIRGINIA:

·j

IN THE CIRCUIT COURT OF RUSSELL COUNTY
'~:

MELINDA BREEDING, An infant by
her next friend and mother,
Linda Breeding,
Plaintiff

)

)
)
)
)

)

v.

Law No. 7202

)
)
)
)

WILLIAM EDWARD HENSLEY
(Improperly sued as
Terry William Hensley) , et al. ,

--

r.•,

)
)

Defendants

)
)

REQUEST FOR ADMISSIONS

··.

The Defendants, William Edward Hensley and Town of Lebanon, by
counsel, request that the plaintiff, Melinda Breeding, an infant, by her next

.

friend and mother, Linda Breeding, make the following admissions:
1.

~

That 11 Exhibit 1" attached hereto is a true and accurate copy of

a survey prepared by L. K. Addison.
2.

That 11 Exhibit 1" accurately depicts the right-of-way on Gilmer.

Avenue Extension belonging to the Town of Lebanon.
3.

.

That the measurements stated on "Exhibit 1". are accurate and

4.

';~t- ~ ·~

That "Exhibit 111 accurately depicts the area where the accident
...

A Pralcsaloul
Corporalloa of
AH0111CJ1 at law
Rouoke, VA

';r: 1
.....
~

;;:H.~

That the dotted Une depicted on Exhibit 1" and marked as "edge

.t''

!

~.

t

•

•

....

~&

or the roadway arid/or bard surface .; ... :·~a.
t

named Gilmer Avenue Extension.

'

}·.1

11

pavement" accurately reflects the location

Wooten
&Hart

-!t~
. ·;~,

. i'

which is the subject matter of this litigation occurred.

5.

~

•.:

were prepared by L. K. Addison and were taken by L. K •. Addison or those ·• ..
under his supervision.

.~·

•

.'

-~i:!;

<·~t·
21
..:

.;:

. •'
•

6.

:~

'; . :1t

. l'
;!:
~·

.
•

0

\•~.. •vi:!

:~-~~:.1:1~!:

.....

That the photograph attached hereto and mark~d~ as "Exhi:t>lt 2" ;1 :.~!l:H

.• .

·. '.

accurately depicts the location of the dumpster at the time of this incident.
j

7.

. -~~- ·.!!~;., ~
'·:k~

:

. .. :
::i

. :

That the photograph attached hereto and marked as ''Exhibit 3"

).'

,.

accurately depicts the location of the dumpster at the time of this incident.
8.

That the photograph attached hereto and marked as "Exhibit 4"

accurately depicts the location of the dumpster at the time of this incident.
9.

That the length of the dumpster at Its top Is approximately 7.45

feet. The width of the dumpster is approximately 5.85

fee~.

The height of

····'!

the dumpster is approximately 3. 85 feet.
10.

That due to the angle of the dumpster, the difference in the

length at the top as opposed to the length at the bottom is approximately 2.5
feet.
11.

That the sidebars extend out approximately 6 inches.

12.

That the top edge of the dumpster has a rim of approximately 1.5

inches.

13.

That the total length of extension of the sidebars from the

dumpster is approximately 7. 5 inches •
. If you, Melinda Breeding, deny the truth of any of tl1e

s~atements

set

.:.......

';r: :

forth above or any part thereof, please explain in detail the·reasons
for such
,
I

·~ .

denials.

WILLIAM EDWARD HENSLEY

.1

and

TOWN OF LEBA
,;•.
·~~

Wooten
&Hart
A Professlollll
C4rporatloa of
AHomep all.lw
Rouoke, VA

2
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John L •. Cooley, Esquire
Katherine C. Londos, Esquire
WOOTEN & HART, P.C.
P. 0. Box 12247
Roanoke, VA 24024-2247
(703) 343-2451
Co-counsel for Defendants
William Edward Hensley
and
Town of Lebanon, Virginia

...

'

.

.

.:

Nancy Dickenson, Esquire
Town Attorney
P. 0. Box 2498
Lebanon, VA 24266
Co-counsel for Defendants
William Edward Hensley
and
Town of Lebanon, Virginia
CERTIFICATE OF MAILING
I hereby certify that a true copy of the foregoing was mailed to James
E. Arrington, Jr., Esquire, and Michael R. Munsey, Esquire, Arrington,
Schelin & Herrell, P. C. , P. 0. Box 156, Lebanon, Virginia 24266,

Co-c~unsel

for the plaintiff, and to Nancy Dickenson, Esquire, P. 0. Box 2498, Lebanon,
VA 24266, Co-counsel for defendants, this

7

day of Ma~ch 1996.
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VIRGINIA:
IN THE CIRCUIT COURT OF RUSSELL COUNTY
MELINDA BREEDING, an infant
)
by her next friend and mother,)
Linda Breeding,
)
)

Plaintiff,

)
)

vs.

At Law No.: 7202

)
)

WILLIAM EDWARD HENSLEY, Et Al,)
)

Defendants,

}

PLAINTIFF'S RESPONSE TO REQUEST

FOR~

Comes now Melinda Breeding, an infant by her next
friend and mother, Linda Breeding, by counsel and responds to
Request for Admissions as follows:
1.

Admitted.

2.

Admitted.

3.

Admitted.

4.

It is admitted that "Exhibit 1" is an accurate

plat depiction of Gilmer Avenue in the general area where
Melinda's accident occurred.
5.

Admitted.

6.

Plaintiff has no independent knowledge as to

when this photograph was taken.

She cannot, through memory,

verify that this is the exact location of the dumpster at the
time of her collision.
7.

Therefore, the request is denied.

Plaintiff has no independent knowledge as to

when this photograph was taken.

She cannot, through memory,

verify that this is the exact location of the dumpster at the
time of her collision.

Therefore, the request is denied.

34

8.

Plaintiff has no independent knowledge as to

when this photograph was taken.

She cannot, through memory,

verify that this is the exact location of the dumpster at the
time of her collision.
9.

Therefore, the request is denied.

It is admitted that this is an approximate

measure of some of the dimensions of the dumps.ter at issue.
However,

the dumpster is still in existence and its size

speaks for itself.

It is not admitted that these dimension

are exact nor is it admitted that these approximate dimensions
set out the full shape and size of the dumpster.
10.

It is admitted that this is an approximate

measure, but may be subject to a more exact measurement.
11.

It is admitted that this is an approximate

measure, but may be subject to a more exact measurement.
12.

It is admitted that this is an approximate

measure, but may be subject to a more exact measurement.
13.

It is admitted that this is an approximate

measure, but may be subject to a more exact measurement.
MELINDA BREEDING, An Infant,
By Her Next Friend and Mother,
Linda Breeding,
By Counsel
ARRINGTON, SCHELIN & HERRELL, P.C.
114 Mill Avenue - P.O. Box 156
Lebanon, VA 24~66
BY~~~~~~~~~_u~~~~~~~~-·_...

MIC
L R. MUNSEY
Counsel for Plaintiff
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CERTIFICATE OF MAILING
I, Michael R. Munsey, do hereby certify that I have
mailed a true and correct copy of the foregoing Response to
Request for Admissions to John L. Cooley, Esquire Wooten &
Hart, P.O. Box 12247, Roanoke, VA 24024 and Nancy Dickenson,
Esquire, P.O. Box 2498,

Lebanon, VA

day of April, 1996.
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VIRGINIA:
IN THE CIRCUIT COURT OF RUSSELL COUNTY
MELINDA BREEDING, An infant by
her next friend and mother,
Linda Breeding,

)
)
)
}

Plaintiff

}

AFFIDAVIT

}

".

}

WILLIAM EDWARD HENSLEY
{Improperly sued as
Terry William Hensley}, et al.,

}
}
}

Law No. 7202

}

)

Defendants

}

The following affida"it is made by Harold B. Mitchell, in support of the
defendant's motion for summary judgment to the plaintiff's motion for
judgment, being first duly sworn, deposes and states as follows:
1.

That the incident gi"ing rise to this action occurred on September

13' 1991.

2.

That at the time of this incident, I was employed by the Town of

Lebanon as the Town Manager and that my duties in"ol"ed the super"ision of
all Town employees and management of Town business.
3.

That as a part of my duties, I had responsibility for each

department of the Town, which in"ol"ed each department head reporting to
me. This included the sanitation department.
4.

That the dumpster in"ol"ed in this incident was not owned by the

Town of Lebanon. It was owned by the Department of Social Ser"ices.
5.

That to the best of my personal recollection, I was informed of

this incident by the Lebanon Police Department.
6.

That shortly after this incident, I personally went to the site to

see if there was someone in the area aware of this incident. While at the site,
I took photographs depicting the location of the dumpster.
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7.

That the photographs attached hereto and made a part hereof and

marked as "Exhibits 1-4" were personally taken by me shortly after this
incident.
8.

That based upon my personal observations and investigation, the

photographs marked as "Exhibits 1-4" attached hereto accurately depict the
location of the dumpster at the time of this incident.
9.

That according to my own personal knowledge and investigation,

the dumpster at the time of this incident was located on property belonging to
the owner of the Social Services building and was not located or situated on
any property belonging to the Town of Lebanon.
10.

That this affidavit is made according to the best of my personal

knowledge, information and belief.

STATE OF VIRGINIA
CITY /COUNTY OF

6w··'l

)

) to-wit:
)

Subscribed and sworn to before me this

,...
My commission expires:
l"\Mr 3D ,,,,
I

a:\h3\10078\10ii!a.acci:el05/08/96

2
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IS ll day of May, 1996.
Notary Public
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VIRGINIA:
IN THE CIRCUIT COURT OF RUSSELL COUNTY
MELINDA BREEDING, an infant
)
by her next friend and mother,)
Linda Breeding,
)
)

Plaintiff,

)
)

VS.

)

(!3)
At Law No.: 7202

)

WILLIAM EDWARD HENSLEY, Et Al,)
)

Defendants,

)
ORDER

Came this day the parties by counsel upon Plaintiff's
Motion to Add a New Party Plaintiff and Leave to Amend her
Motion for Judgment and was argued by counsel.
UPON CONSIDERATION WHEREOF, good cause having been
shown, it is hereby ORDERED that Linda Breeding is hereby
added as a party Plaintiff.

And it is FURTHER ORDERED that

Plaintiff's Motion for Judgment be and is hereby amended to
read as follows:
1.

Count II, Paragraph 4 should read as follows:
As a proximate result of each Defendants' acts

mentioned above, Plaintiff suffered severe and debilitating
injuries.

As a result, the Plaintiff has suffered from pain,

mental and emotional anguish, has been permanently scarred,
disabled; her ability to earn wages in the future has been
decreased.

Plaintiff Linda Breeding has incurred and will

continue to incur medical bills in the future for the care and
treatment of her infant daughter Melinda Breeding.

Plaintiff

Melinda Breeding will incur medical bills in the future.
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eoo;:
2.

017 r-M,r 779

The Wherefore clause should read as follows:

WHEREFORE,

the

Plaintiff,

Melinda Breeding,

an

infant by her next friend and mother, Linda Breeding, demands
judgment against the Defendants jointly and severally or
individually in the amount of FIVE MILLION ($4, 000,000. 00)
DOLLARS, and Plaintiff Linda Breeding demands judgment in the
amount of ONE MILLION ($1,000,000.00) DOLLARS ·for medical
bills expended to date and future medical bills until Melinda
Breeding reaches age eighteen, plus costs of this suit and
interest from the date of the accident.
The Clerk is directed to mail an attested
copy of this Order to counsel of record.

REQUESTED:

MICHAEL R. MUNSEY
Counsel for Plaintiff

VIRGINIA:
IN THE CIRCUIT COURT OF RUSSELL COUNTY
MELINDA BREEDING, An Infant
By Her Next Friend and Mother,
Linda Breeding,

)
)
)
)

and

)
)

LINDA BREEDING,

)
)

Plaintiffs

)
)

vs.

At Law No.: 7202

)

Wll..LIAM EDWARD HENSLEY, Et AI,

)
)

Defendants

)

PLAINTIFFS' RESPONSE TO DEFENPANTS' SECOND
BEOJJEST FOR ADMISSIONS

Comes now the Plaintiffs, by counsel, and responds to Defendants' Second
Request for Admissions as follows:

CIRCUIT COURT RUSSEll COUNlY
1.

Fl II:LED
o

Admitted.

0

Arh

2.

Admitted.

3.

Admitted.

4.

Admitted.

5.

Denied. VJrginia Code Section 15.1-857 provides no authority to

JAN 29

t996

place or replace a garbage dumpster in such position that it obstructs or makes dangerous
the use of roadways or right of ways dedicated to public use.
6.

Denied. Lebanon Town Code Section 54-33 provides no authority to

place or replace the garbage dumpster in such position that it obstructs or makes dangerous

50

the use of roadways or right of ways dedicated to public use.
7.

Admitted.

8.

Admitted.

9.

Denied. The Town moved the dumpster for purposes not authorized

by statute, and the town placed and replaced the dumpster in a position that obstructed and/or
made dangerous the use ofboth the paved portion of Gilmer Avenue and the dedicated right
of way that is Gilmer Avenue.
10.

Denied. The Town moved the dumpster for purposes not authorized

by statute, and the town placed and replaced the dumpster in a position that obstructed
and/or made dangerous the use ofboth the paved portion of Gilmer Avenue and the dedicated
right of way that is Gilmer Avenue.
11.

Denied. Plaintiffs' cause goes to the nuisance condition created by

Defendants rather than any inaction on their part.
12.

Denied. Plaintiffs' cause goes to the nuisance condition created by

Defendants rather than any inaction on their part.
MELINDA BREEDING, An Infant,
By Her Next Friend and Mother,
Linda Breeding, and
LINDA BREEDING
By Counsel
ARRINGTON, SCHELIN & HERRELL, P.C.
Building E, Suite 2
1315 Euclid Avenue
Bristol, V 420 -381
CHAEL R MUNSEY
Counsel for Plaintiffs
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CERTIFICATE OF MAILING
I, Michael R. Munsey, do hereby certify that I have mailed a true and correct

copy of the foregoing to John L. Cooley, Esquire, Wooten & Hart, P.O. Box 12247,
Roanoke, Vrrginia 24024 and Nancy Dickenson, Esquire, P. 0. Box 2498, Lebanon, Virginia
24266 this the 21-rlday of January, 1998.
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WOOTEN & HART, P.C.

VIRGINIA:
IN THE CIRCUIT COURT OF RUSSELL COUNTY
MELINDA BREEDING, An infant by her
next friend and mother, Linda Breeding,

)
)

and

)

)
)

LINDA BREEDING

)

Law No. 7202

)

Plaintiffs

)

v.

)
)

WILLIAM EDWARD HENSLEY
(Improperly sued as
Terry William Hensley), et al.,

)
)
)
)

Defendants.

.ft CIRCUIT COURT RUSSELL COUN1V

~ 'fil~D

:

q:.,D AM

FEB 9 1996

·~~·cLERK_

•
DEFENDANTS' BRIEF IN SUPPORT OF PLEA IN BAR
Defendants, William Edward Hensley and Town of Lebanon, by counsel, file
this as their brief in support of their Plea in Bar.
PROCEDURAL BACKGROUND
At a hearing on August 18, 1997, on Defendants' Motion to Reconsider and/or
Motion for Summary Judgment this Court ruled that the plaintiffs had failed to comply
with the notice requirements of Virginia Code Section 8.01-222 and that plaintiffs'
claims would be dismissed unless they could establish an actionable claim for
nuisance apart from a showing of negligence. This Court found that to establish a
claim for nuisance apart from a showing of negligence the plaintiffs must show that
the defendants did not have authority to engage in the acts complained of by
plaintiffs.
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WOOTEN & HART, P.C.

Defendants have filed this Plea in Bar to demonstrate that plaintiffs cannot
establish a claim of nuisance apart from a showing of negligence since the particular
acts involved in garbage collection services were authorized by law. The simple
issues for this Court to decide on Defendants' Plea in Bar are (1) whether defendants
were authorized by law to be engaged in garbage collection services, and (2)
whether the act of placing the dumpster on the ground after emptying it into the
hopper was part of those garbage collection services.

If the defendants were

authorized by law to be engaged in garbage collection services and defendants'
actions constitute garbage collection services, then Virginia Code Section 8.01-222
applies to plaintiffs' claim for nuisance and plaintiffs' case should be dismissed.
This Brief will demonstrate that the defendants were authorized by law to
engage in garbage collection services and that the act of placing the dumpster back
onto the ground after emptying it into the hopper was part of the defendants' garbage
collection services. Because the defendants were authorized by law to perform the
particular acts involved in garbage collection services this Court should find that
Virginia Code Section 8.01-222 applies to the nuisance claims and should dismiss
those claims.

THE PARTICULAR ACT OF PLACING THE DUMPSTER BACK ON THE
GROUND AFTER EMPTYING IT INTO THE HOPPER WAS PART OF THE
GARBAGE COLLECTION SERVICES THAT WERE AUTHORIZED BY LAW
The standard for establishing an actionable nuisance on the part of a
municipality has been clearly established by the Supreme Court of ~irginia.

In

Hawthorn v. City of Richmond, 253 Va. 283, 484 S.E.2d 603 (1997), the Supreme

2
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Court of Virginia reaffirmed the well-established rule that "when a municipality is
authorized by law to perform a particular act, it cannot be held liable for
maintaining or operating a nuisance unless the act is negligently performed."
Hawthorn, 253 Va. at 284, 484 S.E.2d at 604 (emphasis added). Accordingly, the
crucial issue for this Court is whether defendants particular actions in placing the
dumpster back on the ground after emptying it into the hopper were authorized by
law.

If the defendants were authorized by law to perform the particular act of

placing the dumpster back on the ground after emptying it into the hopper, then to
recover under a nuisance theory the plaintiffs must establish that the defendants
negligently performed that particular act. This is fatal to plaintiff's case.

T h i s

Court already has ruled that the "particular acts" complained of by plaintiffs namely, the placement of the dumpster back on the ground after emptying it constituted garbage collection services.

(See page 2 of Opinion letter of judge

Donald A. McGlothlin, Jr. attached hereto as Exhibit A). In ruling on whether Count
I (negligence) was barred by the doctrine of sovereign immunity, judge McGlothlin
held that the Town was engaged in the "governmental function of the collection of
garbage, i.e., the picking up of the dumpster by the Town's truck, emptying the
garbage it contains into the truck's hopper, and placing the dumpster back on the
ground." (See page 2 of Opinion letter attached as Exhibit A).
Furthermore, plaintiffs have admitted that defendants were authorized by law
to be engaged in garbage collection services.

(See Defendant's Request for

Admissions to Plaintiffs and Plaintiffs' Response to Defendant's Second Request for

3

55

WOOTEN & HART, P.C.

Admissions attached hereto as Exhibit B.) In response to the request for admissions,
the plaintiffs admitted that Virginia Code Section 15.1-857 and Lebanon Town Code
Section 54-33 "authorized the Defendants to engage in garbage collection services
at all times relevant to this lawsuit." (See Responses to Request for Admission 1-4).
Given this Court's previous ruling that the particular acts of "emptying the
garbage [the dumpster] contents into the truck's hopper, and placing the dumpster
back on the ground .. constitute the collection of garbage and the plaintiffs' own
admissions that the defendants were authorized by law to be engaged in garbage
collection services, this Court must conclude that the alleged actions of defendants
constituted garbage collection services and were authorized by law. Accordingly,
because plaintiffs cannot establish a claim for nuisance apart from a showing of
negligence, this Court should dismiss plaintiffs' claims for failure to comply with
Virginia Code Section 8.01-222.
In a desperate attempt to avoid the result of their failure to comply with the
provisions of Virginia Code Section 8.01-222, plaintiffs have attempted to make the
unusual argument that the standard established in Hawthorn requires this Court to
ask whether the alleged act of placing the dumpster back on the ground so that it
obstructed the roadway was not authorized by law. Plaintiffs' emphasis on whether
defendants were authorized to obstruct the roadway mistakes the standard
established in Hawthorn. In Hawthorn, the Supreme Court held that "when a
municipality is authorized by law to perform a particular act, it cannot be held
liable for maintaining or operating a nuisance unless the act is negligently

4
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performed." The question applicable to this Plea in Bar is not whether the Town
was authorized by law to obstruct the roadway.

The question is whether the

defendants were authorized by law to perform the particular act of placing the
dumpster back on the ground after emptying the dumpster into the hopper. It is clear
that they were. 1
Because Judge McGlothlin already has ruled that the defendants were engaged
in garbage collection services and the plaintiffs have admitted that the defendants
were authorized by law to engage in garbage collection services, this Court must find
that the actions complained of by plaintiffs were authorized by law and that plaintiffs,
therefore, cannot establish a claim for nuisance apart from a showing of negligence.
Accordingly, this Court should dismiss plaintiffs' claims for failure to comply with
Virginia Code Section 8.01-222.

WILLIAM EDWARD HENSLEY
and
TOWN OF LEBANON, VIRGINIA

1

Plaintiffs' argument would make the standard established
in Hawthorn meaningless. The plaintiffs' argument, in effect,
changes the Hawthorn holding to "when a municipality is
authorized by law to perform a negligent act, it cannot be
held liable for maintaining or operating a nuisance unless the
act is negligently performed ... The absurdity of plaintiff's
interpretation of Hawthorn is obvious.

5

57

WOOTEN & HART, P.C.

john L. Cooley
Robert A. Mullen
WOOTEN & HART, P.C.
P. 0. Box 12247
Roanoke, VA 24024-2247

(540) 343-2451

Nancy Dickenson, Esquire
Town Attorney
P. 0. Box 2498
Lebanon, VA 24266
Co-counsel for Defendants

CERTIFICATE OF MAILING
I hereby certify that a true copy of the foregoing was faxed and mailed to
Michael R. Munsey, Esquire, Arrington, Schelin & Herrell, P.C., Building E, Suite 2,

1315 Euclid AvenLJe, Bristol, Virginia 24201-3817, counsel for the plaintiff, this

_fp_ day of February, 1998.

s:\h3\10078\brf2.pld:el02/05198
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KEARY R. WILUAMS
Buchanan County Courthouse
P.O.Box849
Grundy, VIrginia 24614
{703) 935·2451

CIRCUIT COURT JUDGES:
DONALD A. McGLOTHLIN, JR.
Russell County Courthouse
lebanon, VIrginia 24266
(703) 889·8049 {Lebanon)
{703) 926·1635 {Clintwood)

TWENTY -NINTH JUD!ClAL CIRCUIT

DONALD R. MULLINS
Tazewell County Courthouse
P.O.Box968
Tazewell, VIrginia 24651
{703) 988·5998

COUNTIES OF BUCHANAN, DICKENSON, RUSSELL AND TAZEWELL

June 13, 1995

Michael R. Munsey, Esq.
Arrington, Schelin & Herrell
P. o. Box 156
Lebanon, VA 24266
Gary E. Tegenkamp, Esq.
Wooten & Hart
P. o. Box 12247
Roanoke, VA 24024-2247
Re:

Melinda Breeding, an infant, etc. v. William
Edward Hensley, et al.
Russell County Circuit Court
Docket No. CL93-7202

Gentlemen:
This case is before the Court on the rema~n~ng defendants' (William Edward Hensley and Town of Lebanon) Special Plea
of Immunity, Demurrer and Motion to Dismiss.
The Court has
completed its review of the file, the memoranda authorities and
argument of counsel and makes the following rulings.
It seems to be well settled in Virginia that the
collection of garbage by a municipality is a governmental
function which promotes the public health and comfort of all
citizens and that municipal corporations are inunune :from tort
liability in the performance of this function.
Ashbury v.
Norfolk, 152 Va. 278, 147 S.E. 223 (1929); Taylor v. Newport
~, 214 Va. 9, 197 S.E.2d 209 (1973).
It is also clear that
when the conduct of a municipality· can be classified as both
governmental and proprietary, the governmental function takes
precedence and is the overriding factor in the Court's .analysis
of whether immunity attaches for tort liability. (Taylor at page
10.) Thus, in this case, even though one might argue that the
placing of the empty garbage bin or dumpster in a manner so as to
obstruct and make dangerous the public right-of-way would be a

so

Michael R. Munsey, Esq.
Gary E. Tegenkamp, Esq.
June 13, 1995
Page 2
violation of the Town's duty to keep its public ways free from
obstruction and/or defect, and thus a proprietary function, it
also obviously involves the governmental function of the collection of garbage, i.e. , the picking up of the dumpster by the
Town's truck, emptying the garbage it contains into the truck's
hopper, and placing the dumpster back on the ground. This Court
therefore holds that insofar as the plaintiff's claims are based
upon a tort theory of recovery, they are barred by the doctrine
of sovereign immunity because the conduct of which the
complainant complains involved the governmental function of the
collection of garbage.
On the other hand, the Court is of the op1n1on that the
Motion for Judgment makes out a cause of action for damages based
upon a nuisance theory of recovery against the Town. The Motion
for Judgment alleges that the Town placed the garbage
bin/dumpster in the public right-of-way in such a manner that it
caused a dangerous situation, that this action was performed in a
careless and negligent manner, that it obstructed the street and
that it constituted a public nuisance.
From the allegations
taken as a whole one can fairly infer that the placing of the
garbage bin/dumpster in the public right-of-way was done in such
a manner as to create a condition which was dangerous and
hazardous in and of itself. When it is alleged that a municipality has created or maintained a condition which is a public
nuisance, and has done so through negligence, no immunity exists
and liability attaches upon proper proof of the allegation.
Taylor v. City of Charlottesville, 240 Va. 367 (1990), Virginia
Beach v. Steel Fishing Pier, 212 Va. 425 (1971).
In view of the Court's ruling on the negligence cause
of action alleged by the plaintiff, it is not necessary for the
Court to reach defendant's Motion to Dismiss on the grounds that
proper Notice was not given pursuant to Va. Code § 8.01-222. The
Court does rule, however, that that statute applies solely to
actions sounding in tort and not those based upon a nuisance
theory.
The statute expressly provides in its first full
sentence that it applies to actions "for injury to any person • •
• alleged to have been sustained by reason of the negligence of
the City or Town • • • • " Defendants' argwnent that the Court
should extend the statute's application to suits for nuisance is
not persuasive.
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Michael R. Munsey, Esq.
Gary E. Tegenkamp, Esq.
June 13, 1995
Page 3
Mr. Tegenkamp is directed to prepare an appropriate
Order commemorating the Court's rulings for endorsement by
counsel and entry by the Court.
Very truly yours,

;.0(.Tn{.t£v. .?YJl!J;ittt-Q

Donald A. McGlothlin,
DAMjr/cdh
cc: Nancy

c. Dickenson, Esq.
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VIRGINIA:
IN THE CIRCUIT COURT OF RUSSELL COUNTY
MELINDA BREEDING, An infant by her
next friend and mother, Linda Breeding,

)
)
)

and

)
)

LINDA BREEDING
Plaintiffs

)
)

Law No. 7202

)

~

)

WILLIAM EDWARD HENSLEY
(Improperly sued as
Terry William Hensley), et al.,

)
)
)
)

Defendants

)

DEFENDANTS' SECOND REQUEST FOR ADMISSIONS TO PLAINTIFFS
The defendants Town of Lebanon and William Edward Hensley (hereafter
collectively referred to as "Defendants"), by counsel, request that the plaintiffs,
Melinda Breeding, an infant by her next friend and mother Linda Breeding, and Linda
Breeding make the following admissions:
1. The copy of Virginia Code Section 15.1-857 attached hereto as Exhibit 1
was in effect at all times relevant to this lawsuit.
2. Virginia Code Section 15.1-857 attached hereto as Exhibit 1 authorized the
Defendants to engage in garbage collection services at all times relevant to this
lawsuit.
3. The copy of Lebanon Town Code Section 54-33 attached hereto as Exhibit

Wooten
&Hart

2 was in effect at all times relevant to this lawsuit.

A Proressional
CorporatioD or
Anoraeys al Law
Rouoke, VA
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4. Lebanon Town Code Section 54-33 attached hereto as Exhibit 2 authorized
the Defendants to engage in garbage collection services at all times relevant to this
lawsuit.
5. The placement, replacement and movement of the garbage dumpster at
issue in this litigation by the Defendants was conducted pursuant to the legislative

.

authority of Virginia Code Section 15.1-857, attached hereto as ~xhibit 1.
6. The placement, replacement and movement of the garbage dumpster at
issue in this litigation by the Defendants was conducted pursuant to the legislative
authority of lebanon Town Code Section 54-33, attached hereto as Exhibit 2.
7. The collection of garbage by Defendants from the dumpster owned by
Social Services was authorized by Virginia Code Section 15.1-857, attached hereto
as Exhibit 1.
8. The collection of garbage by Defendants from the dumpster owned by
Social Services was authorized by Lebanon Town Code Section 54-33, attached
hereto as Exhibit 2.
9. All actions which you allege that Defendants did take with respect to the
location of the dumpster at the time of the accident which is the subject matter of
this litigation, were performed by Defendants pursuant to the legislative authority of
Virginia Code Section 15.1-857, attached hereto as Exhibit 1.

Wooten
& Hart
A Professlollll
Corporation of
AHomeys at Law
R0411oke, VA

2
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10. All actions which you allege that Defendants did take with respect to the
location of the dumpster at the time of the accident which is the subject matter of
this litigation, were performed by Defendants pursuant to the legislative authority of
lebanon Town Code Section 54-33, attached hereto as Exhibit 2.
11. All actions which you allege that the Defendants should have but did not
take with respect to the location of the dumpster which is the subject matter of this
litigation, if performed by Defendants would have been performed pursuant to the
legislative authority of Virginia Code Section 15.1-857, attached hereto as Exhibit 1.
12. All actions which you allege that the Defendants should have but did not
take with respect to the location of the dumpster which is the subject matter of this
litigation, if performed by Defendants would have been performed pursuant to the
legislative authority of Lebanon Town Code Section 54-33, attached hereto as Exhibit
If plaintiffs deny the truth of any of the statements set forth above or any part
thereof, please explain in detail the reasons for such denials.

Wooten
&Hart
A Professional
Corporation of
Attorneys at Law
Roanoke, VA
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ss

WILLIAM EDWARD HENSLEY
and
TOWN OF LEBANON, VIRGINIA

By:. __~~--~----------Of Counsel
john L. Cooley
Robert A. Mullen
WOOTEN & HART, P.C.
P. 0. Box 12247
Roanoke, VA 24024-2247

(540) 343-2451
Nancy Dickenson, Esquire
Town Attorney
P. 0. Box 2498
Lebanon, VA 24266
Co-counsel for Defendants
CERTIFICATE OF MAILING
I hereby certify that a true copy of the foregoing was mailed to Michael R.
Munsey, Esquire, Arrington, Schelin & Herrell, P.C., Building E, Suite 2, 1315 Euclid
Avenue, Bristol, Virginia 24201-3817, counsel for the plaintiffs, and to Nancy
Dickenson, Esquire, P. 0. Box 2498, Lebanon, VA

24266, co-counsel for

defendants, this ____ day of February 1998.

John L. Cooley
s:'lhl\1 0078\reqadm t .pld:ram02/061'98

Wooten
&Hart
A Professloual
Corporallon of
Attorneys at law
R0111oke, VA
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VIRGINIA:
IN THE CIRCUIT COURT OF RUSSELL COUNTY
MELINDA BREEDlNG, An Infant
By Her Next Friend and Mother,
Linda Breeding,

)
)
)
)

and

)
)

LINDA BREEDING,

)
)

Plaintiffs

)
)

vs.

At Law No.: 7202

)
WILLIAM EDWARD HENSLEY, Et AI,

)
)

Defendants

)

PLANTIFFS' RESPONSE TO DEFENPM"fS' SECOND
REOUEST FOR ADMISSIONS

Comes now the Plaintiffs, by counsel, and responds to Defendants' Second
Request for Admissions as follows:
1.

Admitted.

2.

Admitted.

3.

Admitted.

4.

Admitted.

5.

Denied. Virginia Code Section 15.1-857 provides no authority to

place or replace a garbage dumpster in such position that it obstructs or makes dangerous
the use of roadways or right of ways dedicated to public use.
6.

Denied. Lebanon Town Code Section 54-33 provides no authority to

place or replace the garbage dumpster in such position that it obstructs or makes dangerous
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the use of roadways or right of ways dedicated to public use.
7.

Admitted.

8.

Admitted.

9.

Denied. The To,vn moved the dumpster for purposes not authorized

by statute, and the town placed and replaced the dumpster in a position that obstructe<j. and/or
made dangerous the use of both the paved portion of Gilmer Avenue and the dedicated right
of way that is Gilmer Avenue.
10.

Denied. The To"'n moved the dumpster for purposes not authorized

by statute, and the town placed and replaced the dumpster in a position that obstructed
and/or made dangerous the use ofboth the paved portion ofGihner Avenue and the dedicated
right of way that is Gilmer Avenue.
11.

Denied. Plaintiffs' cause goes to the nuisance condition created by

Defendants rather than any inaction on their part.
12.

Denied. Plaintiffs' cause goes to the nuisance condition created by

Defendants rather than any inaction on their part.
MELINDA BREEDING, An Infant,
By Her Next Friend and Mother,
Linda Breeding, and
LINDA BREEDING
By Counsel
ARRINGTON, SCHELIN & HERRELL, P.C.
Building E, Suite 2
1315 Euclid Avenue
Bristol, V 420 -381
/

BY7 .-·
CHAEL R MUNSEY
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CERTIFICATE OF MAILING

I, Michael R Munsey, do hereby certify that I have mailed a true and correct

copy of the foregoing to John L. Cooley, Esquire, Wooten & Hart, P.O. Box 12247,
Roanoke, Vu-ginia 24024 and Nancy Dickenson, Esquire, P.O. Box 2498, Lebanon, Virginia
24266 this the z7-riday of January, 1998.
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Ct~LJLQ
Mailing Addreu:

WOOTEJ\
&HART

P.O. Box 12247
Roanoke, VA 24024-2247
Street Address:

Suite 310, 707 S. Jefferson St.
Roanoke, VA 24016

A Professional
Corporation of
Attorneys at Law

Telephone: (540) 343-2451
Telecopier: (540) 345-6417

February 6, 1998

Mr. Joseph H. Gilmer, Clerk
Russell County Circuit Court
Post Office Box
Lebanon, Virginia 24266

435

RE:

Melinda Breeding, an infant, etc.
v. William Edward Hensley (Improperly sued as
Terry William Hensley), et al.
Law No.: 7202

Dear Mr. Gilmer:
Enclosed is the original of the defendants' plea in bar and defendants' brief in
support of plea in bar in the above captioned matter. Please file this with the other
pleadings in this action. By copy of this letter, I am this day faxing and mailing a true
copy of same to all counsel.
Thank you for your cooperation and assistance. Should you have any questions,
please contact me.
Very truly yours,

T, P.C.

s:\h3\10078\clrkS.III':el02/06/98

Enclosures
pc\enc:

Michael R. Munsey, Esquire (Via Fax - 540;,~ ifi74l
. . ··
1
Nancy Dickenson, Esquire (Via Fax - 540-S~~f'OJRLUEEL'DUNTV
1:~oAI'h

F.fB S 1996
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VIRGINIA:
IN THE CIRCUIT COURT OF RUSSELL COUNTY
MELINDA BREEDING, An infant by her
next friend and mother, Linda Breeding,

)
)
)

and

)
)

LINDA BREEDING
Plaintiffs

)
)

~

Law No. 7202

)
)

WILLIAM EDWARD HENSLEY
(Improperly sued as
Terry William Hensley), et al.,

)
)
)
)

Defendants

)

DEFENDANTS' PLEA IN BAR
Defendants, William Edward Hensley and Town of Lebanon, by counsel,
move this Court to dismiss this case on the basis and on the grounds stated in their
Brief in Support of Plea in Bar filed simultaneously herewith.

WILLIAM EDWARD HENSLEY
and
TOWNO
~-=

Wooten
& Hart

john L. Cooley
Robert A. Mullen
WOOTEN & HART, P.C.
P. 0. Box 12247
Roanoke, VA 24024-2247
(540) 343-2451

A ProfessloDal
CorporatiOD of
Anorneys at Law

Roanoke, VA
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. --

Nancy Dickenson, Esquire
Town Attorney
P. 0. Box 2498
Lebanon, VA 24266
Co-counsel for Defendants

CERTIFICATE OF MAILING
I hereby certify that a true copy of the foregoing was faxed and mailed to
Michael R. Munsey, Esquire, Arrington, Schelin & Herrell, P.C., Building E, Suite 2,

1315 Euclid Avenue, Bristol, Virginia 24201-3817, counsel for the plaintiff, this
day of February, 1998.

s:\h3\10078\plea.pld:ei02/0SI98

Wooten
&Hart
A Professloaal
Corporation of
Attorneys 11 Law
R0111oke, VA

2
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VIRGINIA:
IN THE CIRCUIT COURT OF RUSSELL COUNTY
MELINDA BREEDING, An Infant
By Her Next Friend and Mother,
Linda Breeding,
and
LINDA BREEDING,
Plaintiffs
vs.
Wll..LIAM EDWARD HENSLEY,
and
TOWN OF LEBANON,
Defendants

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

At Law No.: 7202

AMENDED COUNI ll OF PLAINTIFFS' MOTION FOR WDGMENT

1. The Plaintiffs, Melinda Breeding, an infant, by her next friend and
mother, Linda Breeding and Linda Breeding, and the Defendant, William Hensley are
residents of Russell County, Commonwealth of Virginia. The Defendant, Town of
Lebanon, is a municipal corporation having been organized and operating pursuant to the
laws of the Commonwealth of Virginia.
2. Located within the town limits and maintained by the Town ofLebanon,
there is a public right of way named Gilmer Avenue Extension. Adjoining the public rightof-way of Gilmer Avenue Extension, there is real estate used and maintained by the
Russell County Department of Social Services.
3. The Russell County Department of Social Services owns a large trash
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dumpster which on September 13, 1991, was located on the aforesaid real estate,
maintained and used by the Russell County Department of Social Services. More
specifically, the dumpster was located on the edge of the property adjoining the Gilmer
Avenue Extension right-of-way.
4. William Hensley in his capacity as an agent/employee/servant of the
Town of Lebanon by use of a garbage truck placed the aforesaid dumpster, in the position
it was located on the evening of September 13, 1991.
5. The location of the said dumpster was within the public right-of-way,
or a portion thereat: in such a manner that it caused a dangerous and hazardous condition
with respect to the full lawful use of Gilmer Avenue Extension.
6. The dangerous and hazardous condition created by the location of said
dumpster was a public nuisance and said dangerous and hazardous condition was not
authorized by law.
7. Prior to and on or about September 13, 1991, each Defendant caused
and allowed said refuse dumpster to extend into the street, Gilmer Avenue Extension,
contrary to the fact that public streets belong entirely to the public at large from sit\e to
side and end to end. As such, each Defendant obstructed and impeded the public's
entitlement to the full and free use of all of the territory embraced within said street.
8. The obstruction of said street was a public nuisance, and the obstruction
of said street was not authorized by law.
9.

In the alternative, should it be determined that said nuisance

condition, set forth above, was authorized by law, it is asserted that the actions of William
Hensley in placing said dumpster in the position it was located on the evening of
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September 13, 1991, constitutes negligence on the part of both defendants.
10. As a proximate result of said nuisance condition, PlaintiffMelinda
Breeding suffered severe and debilitating injuries. As a result, she has suffered from pain,
mental and emotional anguish, has been permanently scarred, disabled; her ability to earn
wages in the future has been decreased. PlaintiffLinda Breeding has incurred and will
continue to incur medical bills in the future for the care and treatment of her infant
daughter Melinda Breeding. Plaintiff Melinda Breeding will incur medical bills in the
future.
11. The damages the Plaintiffs incurred are particular to them as opposed
to the public at large.
12. Although each Defendant either knew or should have known about
said nuisance, each Defendant failed to abate the nuisance until after Plaintiff's
aforementioned collision and injuries.
13. Since the Plaintiffs suffered irreparable injury because the nuisance was
not enjoined, the Plaintiff request they be awarded damages demanded in this Motion for
Judgment.
WHEREFORE, the PlaintUI: Melinda Breeding, an infant by her next friend
and mother, Linda Breeding, demands judgment against the Defendants jointly and
severally or individually in the amount of FOUR MILLION ($4,000,000.00) DOLLARS,
and Plaintiff Linda Breeding demands judgment in the amount of ONE MnLION
($1,000,000.00) DOLLARS for medical bills expended to date and future medical bills
until Melinda Breeding reaches age eighteen, each Plaintiff demands the costs of this suit
and interest from the date of the accident.
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MELINDA BREEDING, An Infant By
Her Next Friend and Mother, Linda
Breeding and LINDA BREEDING
By Counsel
ARRINGTON, SCHELIN & HERRELL, P.C.
Building E, Suite 2
1315 Euclid Avenue
P.O. Box 5680
Bristol, VA 24203-5680
...

CERTIFICATE OF MAILING

I, Michael R Munsey, do hereby certify that I have
delivered a true and correct copy of the foregoing to John L. Cooley, Esquire, Wooten &
Hart, P.O. Box 12247, Roanoke, Virginia 24024 and Nancy Dickenson, Esquire, P.O.
Box 2498, Lebanon, Vtrginia 24266 this the
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~prJ: day of March, 1998.

VIRGINIA:
IN THE CIRCUIT COURT OF RUSSELL COUNTY
MELINDA BREEDING, An infant by her
next friend and mother, Linda Breeding,

)
)
)

and

)
)

LINDA BREEDING
Plaintiffs

)
)

~

)

WILLIAM EDWARD HENSLEY
(Improperly sued as
Terry William Hensley), et al.,

)
)
)

Law No. 7202

)

)

Defendants

)

AFFIDAVIT OF DEFENDANT. WILLIAM E. HENSLEY
IN SUPPORT OF DEFENDANTS' SPECIAL PLEA
ANS/OR MOTION FOR SUMMARY IUDGMENT
COMES NOW the defendant, William E. Hensley, on thisd£ day of March,
1998, and files this as his affidavit in support of defendants' special plea and/or
motion for summary judgment to amended Count II of the plaintiffs' motion for
judgment, after having been duly sworn, and states as follows:
1.

That I am William E. Hensley, an employee of the Town of Lebanon.

I was employed by the Town of Lebanon at the time of this incident.
2.

That my duties at the time of the incident giving rise to this action

involved my driving the garbage truck into which the dumpster was emptied.
3.

That in driving the garbage truck, my job was to back the garbage truck

up toward the dumpster while two other employees, Mr. Wolfe and Mr. Hess, would
motion me back toward the dumpster. The other employees at the back of the truck
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would guide me and would line the truck up to the dumpster.

As the other

employees I would guide me back to the dumpster, I would not be able to see the
dumpster. Mr. Wolfe and Mr. Hess would stop me.
4.

One of the employees at the back of the truck would take the cable

from the truck, while the other employee pulled the cable back and hooked the
cable to the back of the dumpster on a hook.

5.

In emptying the dumpster, the two employees at the back of the truck

(Hess and Wolfe) hooked the dumpster's trunion bars onto the truck with two safety
hooks, one on each side, and then released the safety hooks when the dumpster had
been repositioned on the ground.

6.

When the cable was hooked to the dumpster, the other employee

operated the lever, allowing the dumpster to stand up. The dumpster was then
cleaned out and the lever released.
7.

Wolfe and Hess remained at the back of the truck and while the

dumpster was lowered could, by using their hands to push, reposition the dumpster
into position on the ground.

Wolfe and Hess controlled the location of the

dumpster.
8.

Once the dumpster was repositioned on the ground and the safety

hooks were released by them, Hess or Wolfe would return the cable to the truck and
tell me to drive from the site. During this entire process, I remained in the garbage
truck. I did not control the location of the dumpster.

v~~
Wii1JamE:HSieY

2

79

STATE OF VIRGINIA

)

) to-wit:
CITY/COUNTY OFRUSSELL

I,

Diana C. Smith

, a notary public in and for the jurisdiction

aforesaid, do hereby certify that William E. Hensley, whose name is signed to the
foregoing, personally appeared before me and made oath that the same is true to the
best of his knowledge, information and belief.
GIVEN under my hand this 26th day of _ _tt_a_r_c_h___, 1998.

~~1)
\

My commission expires:

June 30, 1999
s:\hl\1 0078\affi.pld:el03123198

3
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l. ·-f:L

Notary Public

AfEIDAVli

STATE OF VIRGINIA

~ITY of

}

vJfMA,nyh,

) to wit:
)

I, Paul Powers, the affiant, after being duly sworn do hereby state as follows:

1.

On the night ofScptcmber 13, 1991, I saw a little girl (Melinda Breeding
hit the trash dumpster behind the Russell County Department of Social

Services while riding her bicycle.
2.

I saw the little girl strike a metal bar which sticks out of the right front
side or c:omcr of the dumpster.

3.

I was the first person to the little girl and she was laying on the edge of
the pavement at the side of the dumpster.

4.

At the time the little girl struc:k the dumpster bar, she was riding on the

pavement.
S.

I looked at the dumpster bar that the little girl hit and it was sticking out

over the pavement no less than 4 inc:hcs.. J1.t. 1
~
~
·,~o~,
Datedthis
Cf dayof :,'d~w~ ,1997.

fid~4~
Subscribed and sworn to before me by the Affiant in my city and state aforesaid
on this

q

dayof

nfn ~( . 1997.

CIRCUIT COURT RUSSELL COUmY

F~LlED
:$0 AM

, M 16 1996
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O.

~fl!~C~cLERK

AFEIPAVXT

I, Roger Matney, the affiant, after beinq duly sworn
do hereby state as follows:
1.

0~

the night of September 13, 1991, I saw a little

girl (Melinda Breeding) hit the trash dumpster
behind the Russell County Department of Social
services while riding her bicycle.
I was sitting on the !ront porch of my trailer,

2.

which faces the back of the Social Services, at
the time of this accident.

3.

When I got to the little girl, Paul Powers was
already with her.

4.

It appeared to me that the little girl's neck

struck the metal bar which sticks out at the front
right side or corner of the dumpster (side closest
to the roadway).
5.

I looked at the metal bar that the little girl
hit, and it was sticking out into the pavement.

Dated this

f.l

day of _ _..M_,~;......;;;;..=...___ , 1997.

STATE OF VIRGINIA

to wit:

l.wt<

~/COUNTY OF _..~,;/.JwJin.,~=~-

Subscribed and sworn to before me by the affiant in my
city and state aforesaid on this ~ day of
My commission expires

tiD~

,

199~.

'JIL9~'1

---------------------------N4fY PUBLIC
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1

- ...
2

MELINDA BREEDING, AN INFANT

3

BY HER NEXT FRIEND AND MOTHER,

4

LINDA BREEDING

5

vs.

6

WILLIAM EDWARD BENSLEY

7

AND

8

TOWN OF LEBANON, VIRGINIA

9

10
11

IN THE CIRCUIT COURT OF RUSSELL COUNTY, VIRGINIA

12
13

APPEARANCES:

14

MICHAEL R. MUNSEY, ESQ., Lebanon, Virginia

15

ERIC C. YOUNG, ESQ., Lebanon, Virginia

16

Counsel for the Plaintiff

17

NANCY C. DICKENSON, ESQ., Lebanon, Virginia

18

J~BN L. COOLE.~,-

19·

ROBERT A. MULLEN, ESQ., Roanoke, Virginia

20

ESQ. ... r Roanoke.,. Vi:r:.gin.ia-.

Counsel for the Defendants

CIRCUIT COURT RUSSEll COU

--FILED

21

22
23
24

. "-+'..,..;...--CLER
. . ..... . . .

-··

PROCEEDINGS OF BEARING OF APRIL 20TH, 1998

25

MONICA B. COOK
COURT REPORTER
288 WHITES MILL ROAD
ABINGDON. V.I"'GINIA 24210
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. Page 1

....

1

2

The following matter came on to be heard on this the

3

20th day of April, 1998, before the Honorable Nicholas B.

4

Persin, Judge of the Circuit Court of Russell County,

5

Virginia.

6

The Court Reporter was duly sworn.

7

THE COURT:

Let me ask you on the outset, what would

8

have been the difference if the Town of Lebanon and this

9

truck driver had picked this garbage up, put the dumpster

10

down where it wouldn't have obstructed the road, went down

11

the road fifty feet and a bunch of garbage falls out of the

12

back of the truck and it obstructs the highway?

13

comes your

14

according to you, isn't it?

15

client

MR. MUNSEY:

and

is

injured.

Along

That's a nuisance

I don't know that that would fall squarely

16

within the nuisance as set out through Richmond v. Smith or

17

not.

18

counsel has included a lot in their briefs or their motions

19

about permanency and the fact that the structure is not

20

permanent and can be moved and this type of thing.

21

I think we're looking at the character.

THE COURT:

Defense

Mike, let me ask you this, this is what's

22

bothering me about this case.

You've conceded the Town of

23

Lebanon has a right to collect garbage but you're arguing

~

they don't have the right to obstruct a highway, a public

25

road.

MONICA B. COOK
COURT REPORTER
288 WHITES MILL ROAD
ABINGDON, VIRGINIA 24210
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Page 2

1

2

MR. MUNSEY:

3

THE COURT:

No, sir.
Now, if you could come into Court and show

4

that they're doing the same thing every time, putting that

5

dumpster down in the same way, I'd agree with you.

6

creating a nuisance.

7

it does it and the next time the guy comes and he's just

B

negligent and puts it down, assuming for the sake of argu-

9

ment that the trunnion bar was out there, that has to be

10
11

They're

But if they put it down one way and

due to a negligent act, doesn't it?
MR. MUNSEY:

Your Honor, they have testified in deposi-

12

tion that virtually the dumpster sits down in the same spot

13

each time.

14

a quasi-permanent situation.

15

for a seven day period until they come back to get it

16

again.

Plus we have a situation where they leave it in

17

THE COURT:

18

MR. MUNSEY:

Right.

They set it down to leave it

Right.

And I don't think that it's realistic and

19

I think it's certainly a Jury issue as to whether or not

20

that becomes a quasi-permanent situation.

21

with the situation of the metal trash can that may have

22

protruded six inches onto the pavement until the owner

23

comes and pulls it and puts it up because there's the

24

expectation that that's going back into the garage.

25

think even a responsibility on the individual

As contrasted

landowner to

MONICA B. COOK
COURT REPORTER
288 WHITES MILL ROAD
ABINGDON, VIRGINIA 24210
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And I

Page 3

1

2

come out and get those things and make sure that they are

3

not an obstruction out in the road.

4

there is they are leaving it in a quasi-permanent place.

5

Where they set it down is the place where it's going to

6

stay until they come back seven days again.

7

they're testifying that basically they're picking it up and

8

setting it down in the same spot all the time.

9

their testimony.

What the town is doing

Additionally,

That's

Well, we've got witnesses who say it's

10

sticking out in the road or it's certainly -- well, we have

11

witnesses that it's sticking out in the road and it's

12

obstructing the road and that is a danger and a hazard.

13

That condition is a danger and a hazard to those using the

14

roadway without any question.

15

law supports that.

16

that.

17

attached necessarily through foundation to the ground but

18

we have other situations where the Virginia Supreme Court

19

has found a nuisance.

20

roadway was considered to be a nuisance, ruled in that

21

fashion.

22

five day carnival.

23

want to look at it in terms of perpetuity.

That was a

24

temporary structure out there in the roadway.

That was not

25

something

And I think that the case

I think Richmond v. Smith supports

Now, certainly it's not a building that's built and

The chestnut log laying in the

The bandstand in Richmond v. Smith was up for a

that

That was a temporary situation if you

was meant to be

continuous

and

MONICA B. COOK
COURT REPORTER
288 WHITES MILL ROAD
ABINGDON. VIRGINIA 24210
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Page 4

ongoing,

1

2

forever and ever and ever.

I think that there is a dis-

3

tinction between that aluminum can that the individual

4

carries from their garage and sets on their curb and is

5

emptied and taken back as compared to the trash dumpster

6

that stays in a certain position until the town comes,

7

dumps it and sets it back down.

8

of the fact that the town did move that dumpster across the

9

street and then they moved it back and set it where it was

And we also have the issue

10

sitting at the time this accident happened.

11

that in the Summer of '91 before this happened on September

12

13th of '91.

13

this case definitely positioning this dumpster in a spot

14

and then testifying that it goes up and down in the same

15

spot.

16

obstructing out there in the street.

17

testimony that says it's obstructing out there in the

18

street.

19

showing through that that we have an obstruction and a

20

nuisance situation here.

So you actually

the

defendants

in

And we've got independent witnesses who say it's
We've got expert

We think we have made at least a prima facie

MR. MULLEN:

21

have

And they did

Your Honor, first of all we'd point out

22

that the description or the elements necessary for a

23

nuisance were set out by the Supreme Court of Virginia in

24

Price versus Travis.

25

and

It must be dangerous and hazardous in

of itself at all times under all

circumstances.
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Mr.

1

2

Munsey has just admitted that the town -- that this was

3

moved across the street at least on one occasion.

4

also admitted that it's been moved, it was moved every

5

seven days,

6

motion for judgment.

7

judgment that Russell County controlled this dumpster,

8

owned and operated it and controlled this dumpster.

9

the fact that they chose the initial location, the fact

10

that the town just left the garbage, just like the individ-

11

ual citizen that would have their garbage can and set it

12

out in a defined place out by the road and then the town

13

comes along and picks it up and puts in back in the same

14

general place each time.

15

much more closer to the situation of the garbage can than

16

it is of a permanent structure.

17

has talked about, the chestnut log is related, that was a

18

private nuisance.

19

it out in the street.

20

town.

21

are four cases in Virginia that talk about nuisances.

22

sort of four primary cases.

23

Charlottesville.

24

object.

25

the reason it was a nuisance is because it was a

Be's

that's alleged in essence, in their amended
Be's also alleged in the motion for

And

Your Honor, we submit this is

The cases that Mr. Munsey

That was an individual.

A person left

It didn't have anything to do with a

And that's distinguishable on that ground.

There
The

It's the Taylor versus City of

That was a ditch.

It's not a movable

I mean that was the whole essence of the fact -permanent
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1

2
3

place, a condition, if you would, that was permanent and
THE COURT:

What

4

nuisance

cases

5

something and

6

body gets injured.

7

MR.

8

THE COURT:

makes

that

then

MULLEN:

are

nothing

this

case

unusual is most

tried action is taken to do
else

That's right.

bas

to be done, some-

That's right.

Like the ditch case, you know, down there.

9

Yeah, they had a right to ditch for the water but they

10

couldn't let it dam up and let the water go over and damage

11

the property owner.

12

MR. MUNSEY:

The same thing that we say here, Your

13

Honor, they had the right to empty the garbage according to

14

statute but they had no right to obstruct the street.

15

TBE COURT:

But aren't you separating -- aren't you

16

separating the municipal duty of garbage collection and

17

saying that's not part of the garbage collection, they've

18

created a nuisance by obstructing the street, that's not

19

part

20

difficulty with and I keep coming back to the same thing

21

every time.

22

of

garbage

MR. MUNSEY:

collection.

That's what I'm having

I would point out one additional thing

23

with regard to the chestnut log, that was a public nuisance

u

case because that was a public road situation.

25

nuisance and it's not distinguishable there.

I think that
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1

2

we have to recognize that we're talking about legislative

3

authority to do something.

4

rests within the state legislature.

5

control and nothing can be done in the roadway without some

s

type of statutory allowance other than the general safe

7

passage through the roads from one person's private piece

8

of property to another person's private piece of property.

9

That statute does not allow for obstruction of the roadway.

The authority over the roads
They have exclusive

10

It only talks about collecting garbage.

11

very comparable to the Wise situation.

12

authorized to channel the water.

13

normally that controlling the flow of the water through

14

series of dams or whatever, that would just be a part of

15

channeling the water.

16

given explicit authority to do that and the effect of it

17

was to

18

situation of obstructing the road was to cause a public

19

nuisance.

20

are talking about a condition, not an act, the condition is

21

the obstruction that

22

obstruction has never been authorized and -- I mean, that's

23

our position.

24
25

cause

a

Now, I think it's
They were only

Now, you would think

But they said no, they were not

nuisance.

Well, the effect of this

I do not think that they had authority.

THE COURT:

we're

complaining

of.

And we

And the

Yes, I think that you've made that abun-

dantly clear.
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1

2

MR. MUNSEY:

But I think that there can be a comparison

3

drawn.

I think there can be a comparison drawn with Rich-

4

mond v. Smith.

5

authorizing and chartering this carnival to operate in the

6

City of Richmond.

7

them

8

clearly said

9

legislature has not given you authority to do this you are

to

There was nothing illegal about their

obstruct
it

But they were never authorized to allow
the
lays

streets.
with

And the Supreme Court

the legislature and if the

10

responsible.

And I think that it is the same concept going

11

on here, putting it in the public nuisance realm rather

12

than the private.

13

some trying to draw some distinction between public nui-

14

sance and private nuisance.

15

sance case.

16

distinction except that a public nuisance is talking about

17

where we're infringing on the rights of the public and the

18

private we're taking away rights or infringing on the

19

individual property owner.

20

tinction that we're talking about here.

21

dropping of the garbage out there on the road I question

22

because if they intentionally dumped garbage out there on

~

the road or had a decision to do that I think it might be

24

an actionable nuisance.

25

truck

I know there have been some talk and

That's clearly a public nui-

And I really don't think that there is a

I think that's the only disWhen you say the

If it fell off the back of the

and it was a temporary situation I don't

know

MONICA B. COOK
COURT REPORTER
288 WHITES MILL ROAD
ABINGDON, VIRGINIA 24210

91

Page 9

that

1

2
3

the Court -- the Supreme Court would rule -THE COURT:

I'm talking about if you dumped the garbage

4

in the truck and the worker for some reason didn't safe-

5

guard his load and it escaped the truck and came out on the

6

road.

7

MR. MUNSEY:

I think that may be somewhat distinguisha-

8

ble from the case that we have here but I think we do have

9

facts --

10

THE COURT:

Are you taking the theory that this was a

11

permanent nuisance?

12

MR. MUNSEY:

Well, it is permanent to the specifica-

13

tions of Richmond v. Smith and the Elliott on Roads expla-

14

nation of what a nuisance per se is because they very

15

detailed in that case went through and tried to distinguish

16

what we really mean by a permanent obstruction to the

17

roadway.

18

moved, it's not something that's to be there in perpetuity,

19

it's something that is there long enough to cause that

20

danger and hazard to the use of the roadway which this

21

certainly was, you know.

22

And they say it's not something that cannot be

MR. MULLEN:

Your Honor, the difference in Richmond v.

23

Smith is you had a bandstand that extended several blocks,

24

or not necessarily several blocks, but hundreds of feet.

25

This is not something that they picked up at the end of the
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1

2

show, you know, each day and then moved it out of the way

3

so they could go up and down the street.

4

in the sense that it stayed there for the entire time that

5

it was intended to be there.

6
7

s
9

THE COURT:

For

the

It was permanent

entire time that the carnival was

performing.
MR. MULLEN:

That's right.

The second point is the

Supreme Court went further in defining nuisance after

10

Richmond v. Smith in the Price versus Travis case.

11

that's where it said it must be dangerous and hazardous in

12

and of itself at all times under all circumstances.

13

that leaves

14

between the Richmond v. Smith.

15

five days that was all it was intended to be there for.

16

that's

MR. MUNSEY:

what

makes

the

And

So

major distinction

The fact that it was there

I think that language has to be brought

17

into context, Your Honor, in the Travis v. Price case.

In

18

that situation we've got people suing because a fence is a

19

perpetual -- or it's over on the right of way.

20

it wasn't the fact that the landowner built that fence and

21

took that area that caused this fall.

22

the fence got dislodged and ended up on the sidewalk and

~

she tripped over it.

~

Basically what the Court ruled was that fence taking part

25

of the public right of way was not the dangerous

But, Judge,

Somehow a board from

It's a proximate cause situation.

and
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haz-

1

2

ardous situation that caused this lady her fall and her

3

injury.

4

else.

5

interpretation of that case is that as it was left by the

6

defendant it's a danger and a hazard rather than somebody

7

coming along and dislodging the rail or some other force

8

being exerted on that and then it coming over here on the

9

sidewalk and causing the individual to fall.

It's more a proximate cause case than anything
Dangerous and hazardous in and of itself from my

That's how I

10

interpret that language and the reason for that language

11

and I think that that's what that case stands for.

12

don't think that Taylor v. Charlottesville takes that

13

language as far as the defendants would like to stretch it.

14

Also we must keep in mind, the real question

15

was being complained about in Taylor v. Charlottesville.

16

Sure there was a ditch down there but really the complaints

17

they were talking about was there were no warnings, there

18

were no guards, there were --

19

MR.

MULLEN:

And I

as to what

The Court threw that part of it out.

The

20

negligent design of the highway, that went out on govern-

21

mental immunity.

22

the fact that the thing was too close to the road which is

23

exactly what we're talking about here.

24

it was a ditch, it couldn't be moved, it was there all the

25

time.

Here

That was a governmental function.

just like the ditch in

The difference is

Portsmouth

v.
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Wise,

1

2

you've got a ditch in Taylor versus Charlottesville, and in

3

Virginia Beach versus Steele we have jetties, you know,

4

that extend out from the pier.

5

there all the time.

6

thing ending up in the road because of a negligent act.

7

This is just a totally different animal.

s

MR. MUNSEY:

These are things that are

That's what a nuisance is.

Not some-

And the other thing that you're dealing

9

with in Charlottesville is they did not have an obstruction

10

in the road so they had to prove dangerous and hazardous

11

condition.

12

obstruction that extends into the road is dangerous and

~

hazardous.

14

hazardous.

15

you've got to jump that extra hurdle.

16

out there into the pavement situation.

17

Smith and Elliott on Roads and Streets talks about we're

18

not going to make the distinction of whether it's twelve

19

foot or six inches situation because that's arbitrary, that

20

is not something that we can determine.

21

ing use of the roadway then that's a danger and a hazard.

22

Certainly this type of situation I think is a Jury issue of

23

being a danger and a hazard to the full use of that road-

24

way.

25

time.

It's well documented in the law that the

It is basically presumed dangerous and
It's when you get adjacent to the roadway that
We've got it coming
And Richmond v.

If it's obstruct-

And it was going on for periods of seven days at a
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1

2

MR. MULLEN:

Your Honor, this is a threshold question

3

that the Court must decide as a matter of law.

4

Jury question

5

nuisance and therefore is dangerous and hazardous in and of

6

itself.

7

Jury to decide but we submit that the Court can look at the

8

pictures and see that this is a movable object and that

9

this is nothing more than a negligence case, it's not a

as

to

It's not a

whether this constitutes being a

There may be facts that the Court would like a

10

nuisance case.

11

points and that is clearly no matter what in this case the

12

plaintiffs are going to have to establish some negligence

13

which, of course, on the special plea lets them both -- you

14

know, ends the case as far as that goes.

15

THE COURT:

Which gets us back to one of the original

Well, I'm not sure it lets them both out.

16

Maybe that may be your position.

I'm not sure it lets them

17

both out.

18

mind about.

19

regard to Mr. Breeding as you interpret --

That's the other point that you might change my
I think he raises some excellent issues with

MUNSEY:

20

MR.

21

THE COURT:

Mr. Bensley.

I mean Mr. Bensley, as you interpret that

22

statute in the cases that he has cited.

The cases -- I

23

don't think the George Mason situation applies to this case

24

at all.

25

MR.

I don't think it applies to this case at all.
MULLEN:

Even though the Court has

said
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in

the

1

2

footnote --

3

THE COURT:

4

That's my opinion.

5

6

I don't think it applies.

MR. MULLEN:

I really don't.

Is that because it's not the same statute

that it's interpreting or -THE COURT:

7

Well, I just don't think it applies to the

8

scenario that's involved in this case for a lot of reasons

9

that I don't care to get into at this time.

10

MR. MULLEN:

Okay.

11

THE COURT:

I've given it a lot of thought and I know

12

the public policy aspects and the argument of it.

13

know, here you've got somebody who's working within the

14

scope of his

15

immune so he ought to get the same protection that the

16

municipality gets.

17

ought to grant that.

18

case is I don't see bow you can get around the statute that

19

requires notice because to me it looks like negligence,

20

Mike, has to be involved.

21

kinds of cases where negligence has to be involved.

22

since you've got to prove your case through negligence on

23

the part of the town and the requirement was not met by the

24

statute, I think I've got to grant it.

25

not.

employment

for

You

a governmental agency who is

But I'm not so sure that

the Court

The thing that bothers me about this

I think it's just one of those

I'd much rather

I'd rather see this little girl go to Court
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against

1

2
3

the town if you want to know how I feel about it.
MR. MUNSEY:

So

the

Court

feels that there are

4

sufficient facts and through the pleadings before it to

5

make the determination on authority at this point in time

6

or-- I'm just trying to make sure that I conceptualize.

7

We've sort of been doing a bifurcated situation that 8.01-

8

222 should apply if there was authority because negligence

9

is necessary.

10

THE COURT:

11

ed, didn't he?

12

MR. COOLEY:

13

THE COURT:

14

MR. MUNSEY:

15

MR. COOLEY:

That's about what Judge McGlothlin indicat-

That's right.
Yeah.

Yeah.

I'm not sure that I understand.
Through the fact that the Virginia Code

16

and the town code clearly give them the authority.

17

that's in the books and Mike's request for admissions all

18

together clearly establish the authority.

19

MR. MUNSEY:

Of course -- well, we only admitted that

20

they had authority to collect garbage.

21

obstruction --

22

THE COURT:

23

this case.

We didn't admit the

As I say you've got a novel argument in

It's given me a lot of trouble, it really

24

MR. MUNSEY:

Me too, Judge.

25

THE

It's given me a lot of trouble

COURT:

And

and
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has.

ordi-

1

2

narily --

3

There was a brief interruption at this point.
THE COURT:

4
5

I've lost my train of thought.

Go ahead,

Mike, what were you --

6

MR. MUNSEY:

7

THE COURT:

I've lost my train of thought also.
Oh, ordinarily -- I know what I was going

8

to say.

Ordinarily when I get into a situation like this

9

and I'm uncertain it has always been my philosophy to go

10

ahead and give the plaintiff an opportunity to make his or

11

her case in Court.

12

well but there's

13

factual situation in this case.

14

think I would be committing error as a matter of law.

15

do.

16

know, a lot of -- and I think probably it's more expensive

17

to do it the other way and I went through that when we were

18

in chambers.

There's just something about this case that

19

bothers me.

My heart is with your client and this little

20

girl but I think I would be committing error if I were to

21

adopt your rationale.

22

split the hair of garbage collection and made an allegation

23

of nuisance out of garbage collection.

u

got to show negligence.

25

statute applies.

And perhaps I'm not articulating it

just

something that bothers me about the
To let it go forward I
I

And like I said the last time we were together, you

I think you're splitting hairs.

You

And to me you've

And that's the reason I think that

You just didn't give notice.
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1

MR. MUNSEY:

2

3

THE COURT:

to

Bensley, what's the

My inclination was to keep Hensley in.

MR. MUNSEY:

Your Honor, we would state that 8.01-222

is not an immunity statute.

8

THE COURT:

9

MR. MUNSEY:

And that's our position.

10

THE

COURT:

You've made that clear --

11

MR.

MUNSEY:

12

THE COURT:

13

I understand that.

Okay.
in the authorities that you've submitted

in your argument.

14

Yeah.

MR. MUNSEY:

And if the Court allows us to go forward

will

be

15

we

16

authorities.

17

I'm

going to see if they can change my mind.

6
7

regard

Court's

4
5

With

also

THE COURT:

filing suit against the other two

Be says, you know, what happens when an

18

employee keeps that to himself and the town or the munici-

19

pality doesn't know about it, you know, and that makes

20

sense to me.

21

to be always interpreted very strictly and you're going to

22

have to show me some black letter case law on point with

23

this case before I let Bensley out of the case.

u
25

Anyway those have to be -- that statute has

MR. COOLEY:

Your

Honor,

before we go on to the

8.01-222 issue, factually before the Court at least at this
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1

2

point in stage, we've got the affidavits that are there

3

when we brought up the motion for summary judgment and

4

demurrer.

5

the town is authorized and negligence is an issue as would

6

fall into 8.01-222, then there would have to be actions on

7

the part of Bensley that were apart from any type of negli-

8

gence claim.

9

nuisance or he has to have had the responsibility to abate

And it would appear to me. that if the city or

For example, he either has to have created a

10

the nuisance.

As an individual he doesn't have a responsi-

11

bility to abate, that's the town's responsibility and the

12

affidavits before the Court clearly indicate all that

13

happened here is Mr. Bensley is driving a truck and there

14

are two individuals on the back of the truck that are in

15

essence loading this dumpster up and putting it back down

16

and doing everything and, in fact, directing Mr. Bensley

17

where to pull the truck and where not to pull the truck.

18

And it would appear to us that regardless of 8.01-222 that

19

Mr. Bensley should be out on summary judgment because if

20

it's going to proceed it's going to have to proceed as a

21

nuisance issue and then there is the question of whether or

22

not this even constitutes a nuisance and then whether or

23

not Mr. Bensley can be held into the case under a nuisance

24

theory.

25

that given the Court's ruling or indication, are we looking

So in terms of arguing I just want to make sure
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1

2

at then whether or not, one, that this even constitutes a

3

nuisance as a matter of law because it is movable and it is

4

not permanent, it is temporary --

5

THE COURT:

I'm not going to rule on that now.

6

MR. COOLEY:

Okay.

7

THE COURT:

I'm not going to rule on that now.

Based

8

on the posture of what is before the Court it may well be a

9

nuisance.

I don't know.

But for the sake of my rulings

10

here today I'm assuming that it is a nuisance.

11

the town's position I'm holding that he has to prove negli-

12

gence.

13

statute and therefore they're out.

14

other issues open as to Bensley.

15

And as to

And the notice was not complied with under the

MR. COOLEY:

But I'm leaving all

Yes.

So unless we can convince you otherwise as

16

to the application of the notice statute as to Hensley then

17

the case will proceed forward as to Hensley.

18

19
20

THE COURT:

Absolutely.

That's what I -- that's the

way I was leaning before I came here.
MR. MULLEN:

Yeah.

Well, Your Honor, on the matter of Mr.

21

Hensley in application of the notice statute the Court has

22

already indicated it's interpretation of George Mason but

23

I'd just like to briefly revisit that if I might.

24

THE COURT:

25

MR.

MULLEN:

You go right ahead.
If I can convince you

otherwise.
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This

1

2

hill is steeper than any mountain we came up it looks like

3

to get

4

It helped me to diagram it and that is we have the Common-

5

wealth of Virginia and it's agent is George Mason Universi-

6

ty.

7

or with respect to George Mason.

8

Virginia allowed George Mason out on the basis of sovereign

9

immunity and then in the footnote

here.

Your Honor, this is the way I see the case.

No notice was given with respect to the Commonwealth
The Supreme Court of

because of -- and then

10

on appeal the plaintiff argued that the Commonwealth, on

11

the issue of notice, they allowed the Commonwealth out and

12

then in the footnote they said if we reached the issue, if

13

we were to rule that, we would have let George Mason out of

14

the case on the issue of notice.

15

notice provisions of the Virginia Tort Claims Act, they

16

don't say -- you know, they don't list the city or town

17

agents, employees, other agencies, etcetera.

18

explicit like Mr. Munsey says it has to have listed explic-

19

itly.

20

ia evidenced it's intention to go beyond the explicit

21

language by applying it to an agency.

22

We have the Town of Lebanon and it's agent.

23

believe the Supreme Court in that case said that -- in the

M

George Mason case, they realized that the real party in

25

interest there was going to be the Commonwealth and whoever

It's not explicit.

Now, if you look at the

So it's not

And the Supreme Court of Virgin-

The same thing here.
The reason I
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1

2

paid in this case it was going to be the Commonwealth.

And

3

it's the same thing in this case.

4

the real party in interest and the statute for it to make

5

any sense at all should include the employees and agents of

6

the town.

7

suit against the employees individually and it wouldn't

8

serve the purpose of the

9

the notice statute, one of which is to let the town know

10

that there is either a dangerous condition or something

11

that needs to be fixed.

12

all of these things.

13

investigate.

14

these just by suing the individuals knowing that the cover-

15

age is going to cover the individuals and get away from --

16

and around the purposes of the statute completely.

17

is a lot of cases that talk about this real party in inter-

IS

est.

19

Courts there have said that if the real party in interest

20

is the governmental agency that the statutory authority --

21

the statute requires the notice to be given to proceed

22

against the individual.

23

sure has searched the cases, we've searched the cases, we

24

haven't found any Virginia Supreme Court cases other than

25

the Balberstam case.

The Town of Lebanon is

Otherwise you can have the plaintiffs bringing

you know, the many purposes of

The plaintiffs could skirt around

It allows the town an opportunity to

The plaintiffs could skirt around all of

There

Particularly in the cases from New York where the

I can't find -- you know, Mike I'm
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1

2

THE COURT:

You've got to find me black letter case law

3

before I'm going to go with you and you may have that

4

language with regard to George Mason but they didn't rule

5

that.

6

done this.

7

once we get involved in the trial at a certain stage you

8

make whatever motions you all deem appropriate and I'll

9

rule on them but I'm leaving that issue open.

10

They said if this had been the case we would have
I'm leaving that issue open.

MR. MUNSEY:

You all can --

Your Honor, we do intend to -- because our

11

statute of limitations has not run with regard to the

12

infant, we do intend to sue the two other workers on the

13

truck at this point in time so that we may proceed against

14

all three since there seems to be some blame shifting.

15

THE COURT:

Well, if you plan to do that why don't you

16

do it and consolidate all of those claims and assuming they

17

all remain in after you go through the process and try them

18

in one case.

19

MR. MUNSEY:

That's what we would prefer to do, Your

20

Honor.

This is the first time that we really realized that

21

there was going to be blame shifting from the driver to the

22

individuals on the back of the truck.

23

include Ms. Breeding's claim because the five year statute

u

of limitations has run but the bulk of the claim is for the

25

infant and the permanent injuries and we would go ahead and

We'll not be able to
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1

2

sue those two individuals so that there would not be the

3

ability to shift the blame back and forth.

4

MR. COOLEY:

The only thing, Your Honor, is that it's

5

not any surprise that the affidavit is based upon the

6

conversations and depositions that have been taken.

7

THE COURT:

Well, let me ask you, do you think when he

8

does that it's going to cause you all to have to do that

9

much more work in preparation?

10
11

I mean it looks to me like

you all are going to be pretty well prepared.
MR. COOLEY:

We'll have to go forward with the identi-

12

fication now, the experts and the depositions that were

13

scheduled and proceed forward from there.

14

work with that.

15

we would prefer to go ahead and deal with everything at one

16

time in terms of an appeal and have the Supreme Court

17

address all those issues.

18

THE COURT:

19

presented.

20

people sued

21

MR.

22

THE COURT:

And we'll just

We would prefer, Your Honor -- obviously

Oh, yeah, that's the way this ought to be

You ought to go ahead and get your other two

MUNSEY:

Yeah.

We don't want to do

multiple

make a motion for consolidation.

23

They're going

to

be

making

certain points again with

~

regard -- the same thing that they've made I'm sure for

25

Hensley,

and they're going to make the record and then
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we

1

2

can go ahead and get a trial date.

3

need?

4

get those suits filed.

5

6

So how much time do you

I probably ought to put some time down for you to

MR. MUNSEY:

Your Honor, I would think that we could

certainly have suits filed within two weeks.

7

THE COURT:

8

MR. MUNSEY:

9

THE COURT:

I mean, you know, the statute
Yes, I understand.
Yeah.

But since this other case is pending

10

and I'd like to get them consolidated I'd like for you to

11

get those suits filed as quickly as you possibly can.

12
13

14

MR. COOLEY: We will do that within two weeks, Your
Honor, if that's acceptable to the Court.
THE COURT:

Well, I'll just grant you fourteen days

15

from the entry of the order.

16

order on my rulings today?

17

MR. COOLEY:

18

THE COURT:

19
20

Who's going to prepare the

We will prepare the order, Your Honor.
Okay.

All right.

All of the other points

you've raised are taken under advisement.

MR. MUNSEY:

Thank you, Your Honor.

21

THESE WERE ALL OF THE PROCEEDINGS IN THE BEARING OF THIS

22

MATTER ON THIS DATE.

23
24

25
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1

2

STATE OF VIRGINIA

3

COUNTY OF WASHINGTON

4

I, Monica B. Cook, a Notary Public for the State of

5

Virginia and Court Reporter, do hereby certify that the

6

foregoing matter came on to be beard on the date and place

7

and for the purpose in the caption mentioned;

8

proceedings as above set forth were recorded by me with a

9

stenomask and onto a mechanical recorder and were later

that the

10

reduced to typewriting under my personal supervision;

11

that the foregoing transcript is true and correct to the

12

best of my ability.

13

14
15

16

Given under my hand and seal on this the 22nd day of
April, 1998.

jlt.fr-.L--

/3. ~

Notary Public

17
18

19
20

and

My commission expires March 31st, 2000.

21
22
23
24

25
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VIRGINIA:
IN lliE CIRCUIT COURT OF RUSSELL COUNTY
MELINDA BREEDING, An Infant
By Her Next Friend and Mother,
Linda Breeding,
Plaintiffs
VS.

TOWN OF LEBANON,
SERVE:

Nancy Dickenson, Esquire,
Attorney for the Town of
Lebanon, Virginia
Main Street
Lebanon, VA 24266
and
GILES WOLFE,
Lebanon, VA
and
PAUL HESS,
Lebanon, VA
Defendants

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

At Law No.: c.Lq8 .. ,3

MOTION FOR WDGMENI

The Plaintiff, Melinda Breeding, an infant by her next friend and mother,
Linda Breeding, by counsel, hereby moves the Court for judgment against the Defendants
jointly and severally, and separately and individually on the grounds and in the amount
hereinafter set forth herein:
1. The Plaintiff, Melinda Bree~g, an infant, by her next fiiend and
,.MIIn the et.oc's Of'ic» tr•.:!!! day d
lips; I
, nl !IL.
\~TM

$

CIM's Fee
Other FM6
Total Paid $

alS.~

/So. Qo

loo

/8..1.a.. U9

mother, Linda Breeding and the Defendants, Giles Wolfe and Paul Hess are residents of
Russell County, Commonwealth of Virginia. The Defendant, Town of Lebanon, is a
municipal corporation having been organized and operating pursuant to the laws of the
Commonwealth of Virginia.
2. Located within the town limits and maintained by the Town of Lebanon,
there is a public right of way named Gilmer Avenue Extension. Adjoining the public rightof-way of Gilmer Avenue Extension, there is real estate used and maintained by the
Russell County Department of Social Services.
3. The Russell County Department of Social Services owns a large trash
dumpster which on September 13, 1991, was located on the aforesaid real estate,
maintained and used by the Russell County Department of Social Services. More
specifically, the dumpster was located on the edge of the property adjoining the Gilmer
Avenue Extension right-of-way.
4. Defendants Giles Wolfe and Paul Hess, in their capacities as
agents/employees/servants of the Town ofLebanon, by use of a garbage truck placed the
aforesaid dumpster, in the position it was located on the evening of September 13, 1991.
S. The location of the said dumpster was within the public right-of-way,

or a portion thereof, in such a manner that it caused a dangerous and hazardous condition
with respect to the fuU lawful use of Gilmer Avenue Extension.
6. The dangerous and hazardous condition created by the location of said
dumpster was a public nuisance and said dangerous and hazardous condition 'Yas not
authorized by law.
7. Prior to and on or about September 13, 1991, each Defendant caused
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and allowed said refuse dumpster to extend into the street, Gilmer Avenue Extension,
contrary to the fact that public streets belong entirely to the public at large from side to
side and end to end. As such, each Defendant obstructed and impeded the public's
entitlement to the full and free use of all of the territory embraced within said street.
8. The obstruction of said street was a public nuisance, and the obstruction
of said street was not authorized by law.
9.

In the alternative, should it be determined that said nuisance

condition, set forth above, was authorized by law, it is asserted that the actions of Giles
Wolfe and Paul Hess in placing said dumpster in the position it was located on the evening
of September 13, 1991, constitutes negligence on the part of each defendant.
10.

On the evening of September 13, 1991, the Plaintiff, while riding

her bicycle in a westerly direction on Gilmer Avenue Extention, physically struck a portion
of said trash dumpster which extended into the right-of-way.
11. As a proximate result of said nuisance condition, Plaintiff Melinda
Breeding suffered severe and debilitating injuries. As a result, she has suffered from pain,
mental and emotional anguish, has been permanently scarred, disabled; her ability t:> earn
wages in the future bas been decreased. PlaintifF Melinda Breeding will incur medical bills
in the future.
12. The damages the Plaintiff incurred are particular to her as opposed to
the public at large.
13. Although each Defendant either knew or should have known about
said nuisance, each Defendant failed to abate the nuisance until after Plaintiffs
aforementioned collision and injuries.
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14. Since the Plaintiff suffered irreparable injury because the nuisance was
not enjoine~ the Plaintiff requests she be awarded damages demanded in this Motion for
Judgment.
WHEREFORE, the Plaintiff, Melinda Breeding, an infant by her next friend
and mother, Linda Breeding, demands judgment against the Defendants jointly and
severally or individually in the amount of FOUR MILLION ($4,000,000.00) DOLLARS,
plus costs of this suit and interest from the date of accident.
MELINDA BREEDING, An Infant By
Her Next Friend and Mother,
Linda Breeding
By Counsel
ARRINGTON, SCHELIN&. HERRELL, P.C.
Building E, Suite 2
1315 Euclid Avenue
P.O. Box 5680

Bristol~

BY~
·
MlcHAELiMUNSEY
Counsel for Plaintiff
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1

VIRGINIA

2
3

4

MELINDA BREEDING, an infant,

5

by her next friend and mother, LINDA BREEDING

6
7

· ~vs-

PLAINTIFF
CL98-113

THE TOWN OF LEBANON, et al.

DEFENDANT

8

HEARING

9

10

A transcript of the hearing held in re of the above-styled case, taken on lWle

11

26, 1998, in the Circuit Court of Buchanon County, before the Honorable Judge

12

Person, and before Ernie Benko, a Notary Public at Large in and for the State of

13

Virginia.

14
15

MIKE MUNSEY

APPEARANCES:

16

Counsel for Plaintiff

17

JOHN COOLEY

18

Counsel for Defendant

19

20

CIRCUIT COURT RUSSEll COUNTY

21

·fiLED

22
23

24
25
Roundtable Industries, Inc.
Coun Rcponins
P.O.IIoll409

NOJ.TOH.V~2U'D
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3
1

Alright, are both sides ready to proceed on the

BY THE COURT:

2

matters pending today?

3

BY COUNSEL:

Yes, Your Honor.

4

BY THE COURT:

Alright, Mr. Benko, have you been sworn?

5

BY COURT REPORTER:

Yes, Your Honor.

6

BY THE COURT:

Alright, you may proceed.

7

BY MR. COOLEY:

Your Honor, the first matter to present to the

8
9

10
11

Court would be a couple of orders, ifl may just approach.
BY THE COURT:

You may hand them to the bailiff, thank you.

BY MR. COOLEY:

I think they've been endorsed by all counsel.

One is regarding the March 20th bearing...

12

BY THE COURT:

Hearing.

13

BY MR. COOLEY:

...and the other one is an order of consolidation.

14

BY THE COURT:

Thank you...today is the 26th, isn't it?

15

BY MR. MUNSEY:

Correct, Your Honor.

16

BY MR. COOLEY:

Yes sir.

17

BY THE COURT:

...Mike, if either you or Nancy would be kind

18

enough to take these back and deliver it to the clerk. I imagine you all will be going

19

up the other way, toward Roanoke, won't you?

20

BY MR. MUNSEY:

Yes, thank you, Your Honor.

21

BY THE COURT:

Okay, you can hand those back to either Nancy

22

23

orMike.
Judge, if I might address the Court. With

BY MR. MUNSEY:

24

regard to the order of consolidation, I don't think it specifically states this in the

25

order, but in talking with counsel for the defendant, I think we would like the Court
Roundtable Industries, Inc.
Coun Reporting
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4
1

to consider all authorities, memorandums, briefs that have previously been filed in

2

the companion case, Melinda Breeding versus Wllliam Hensley, as also applicable

3

to the consol-, the now consolidated case.

4

5

BY THE COURT:

As it relates to these cases, the Court will

certainly do that, yes.

6

BY MR. MUNSEY:

Okay.

7

BY THE COURT:

Alright, we have, I received your authorities the

8

day before yesterday, and I have had the opportunity to read them, so you may

9

proceed.

10

BY MR. COOLEY:

Okay, thank you, Your Honor. Ofcourse, now,

11

because of the order of consolidation, this would apply to both cases. Your Honor,

12

just to briefly address the issue, we'll address the collateral estoppel and the plea in

13

bar first. I believe collateral estoppel, I don't want to say anything other than we

14

believe the Town of Lebanon should be dismissed from the action, and from both

15

actions at this point, based on the Court's previous ruling, dismissing the town.

16

That's all I would say about that. With regard to the plea in bar, this involves, of

17

course, the interpretation of 8.01-222, and the authorities that we submitted, the

18

Supreme Court of Virginia says that the controlling factor, above all other factors, in

19

interpreting this statute, is to come to the intent. And the Supreme Court has given

20

what the intent of8.01-222 is, in the Town of Crewe case, and thafs to give notice,

21

so the town can investigate, to correct dangerous and defective conditions, and to

22

promote expeditious settlements in that regard.

23

It's our position, that ifthe Court were to adopt the plaintiffs interpretation

24

in this case, of 8.01-222, that that would frustrate the intent of the legislators in

25

drafting 8.01-222. And that is, that not including the employees of a town or a
Roundtable Industries, Inc.
Coutt Reponing
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1

municipality within the contacts of that statute, would make the statute a virtual

2

nullity, because the plaintiffs could always forget about suing the town, and sue the

3

employees instead, that would relieve them of the obligation of notice, and then none

4

of the things that the Supreme Court, or rather, that the Legislature was interested in,

5

that is giving notice, so that they can make prompt investigation, so they could

6

correct dangerous and defective conditions, and the possibility of voluntary

7

settlements, those things would be out the window, because plaintiffs counsel then

a

could always just sue the employees, with the knowledge that the town would also

9

be involved in it, because of respondeat superior, the town would be responsible,

10

and they could get around 8.01-222. The Court and other jurisdictions have

11

acknowledged this factor, this idea of the legislative intent, as well as the idea of

12

what the, the purpose of these statutes that we cited for the Court, case law from the

13

other jurisdiction. The, in the Illinois...

14

BY THE COURT:

Illinois?

15

BY MR. COOLEY:

...in the two Illinois cases..•

16

BY THE COURT:

In the Illinois case?

17

BY MR. COOLEY:

Right In particular, there the, the Metropolitan

18

Transit Authority Act or whatever it's called, the, that statute specifically said it

19

applied to any actions against the authority, that's the, against a transit authority, but

20

there the Court recognized the purposes that the legislature intended for that statute,

21

and said that it must also include employees of the authority, or the statute would not

22

have any real affect. In the same jurisdiction, in Dlinois, the Dlinois Supreme Court

23

talked about a statute that referenced a hospital, and there the Court said th~t 'must

24

of necessity include the employees', and the Court there talked about the fact that a

25

hospital, you know, cannot act in and of itself, it has to act through its employees,
Roundtable Industries, Inc.
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1

and therefore, the whole intent the statute would be fi:ustrated, unless the statute was

2

interpreted to include a nurse, in that case. Again, in Indiana, under the Virginia Tort

3

Claims Act, a notice provision there, applied to political subdivisions, vecy similar

4

to what we have here, a city or town. And there the Court also said it must include

5

the employees of the political subdivision, in order not to frustrate the intent of the

6

statute. We believe the Supreme Court has laid out a clear standard for statutocy

7

interpretation, and in this instance alone, or rather, in this instance, where you have

8

employees as a wedge, the motion for judgement, acting within the scope of their

9

employment, they are mere extensions of their employers, and this case, the town.

10

And so we believe, for that reason, that the purpose of 8.01-222, could be

11

circumvented routinely, unless this also applies to actions against the employees,

12

acting within the scope of their employment. So the first point relates to statutory

13

interpretation.

14

The second point, I'll go back to the Halberstam case, and I'd just like to

15

reiterate our position on that. We laid out for the Court, the, the little chart, on page

16

13 of our brief, comparing these provisions, and for all practical purposes, these

17

provisions are identical. The problem that we have had, and the problem tha' the

18

Court has obviously, is the Supreme Court of Virginia has not ruled on the scope of

19

the interpretation of8.01-222, but it has ruled, we submit, on the scope ofS.Ol-195.6,

20

and if you'll look at the vecy bottom column, or the vecy bottom row there, what

21

claims are covered by these notice statutes. The terms of 8.01-195.6, say 'claims

22

against the Commonwealth or a transportation district', but in the Halberstam case,

23

albeit in a foot note, still, the Court said 'that also applies to agencies of the

24

Commonwealth'. Now the plaintiffs counsel bas argued previously that, we'll, this

25

is decked out, it's in a footnote, but if you read this case closely, you'll see that the
Roundtable Industries, , .. ,.
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1

sole factor that the Supreme Court considered, when it dismissed George Mason, it

2

didn't consider whether the Tort Claims Act applied, it didn't consider whether

3

sovereign immwlity applied, it dismissed George Mason on its assumption that those,

4

that the Tort Claims Act applied, and then said, 'we're assuming that the Tort Claims

5

Act applied', and on that basis, George Mason should have been dismissed, well, the

6

Court was right below in dismissing it, because it didn't comply with the notice

7

provisions.

8

We submit we have an identical situation here, we've got a reference to the

9

city or town, but it should extend to the employees. Now, this is not, it's not stated,

10

and the Halberstam case is explicitly, as perhaps we would have liked the Supreme

11

Court to have considered it and discussed it, but it's all we have in Virginia, and we

12

submit that based on the other states authorities, as well as the Supreme Court's

13

avenition to the courts on how to interpret statutes giving clear, affective and

14

legislative intent, as well as the Halberstam case, we submit that the Court should,

15

the best predictor of how the Supreme Court would rule in this case, is Halberstam,

16

and that it is very persuasive authority, there, where it merely said against the

17

Commonwealth, they extended it to agencies such as George Mason, because of the

18

legislative intent we submit, to include entities further than the Commonwealth, and

19

that because ofthe purposes ofthese types ofthose provisions. rd like to stop at that

2o

point. I think we indicated in our briefs, we'd like to address these one at a time, so

21

if Mr. Munsey would want to respond at this point.

22

BY THE COURT:

You may respond, Mike.

23

BY MR. MUNSEY:

Thank you, Your Honor. First, rll address the

24

collateral estoppel argwnent. The Court has indicated a ruling that the failure to

25

meet the requirements of 8.01-222, serves to bar, the suit against the town of
Roundtable Industries, Inc.
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1

8
l

Lebanon, the negligence action. And if, in fact, that is the ruling of the Court, then

2

I think we are collaterally estopped in the second suit. We have filed against the

3

town to protect our appeal rights, we do not waive any of the arguments in our

4

position, we made previously on that-.

5

BY THE COURT:

Well, I'm glad to hear, I'm glad you admit that,

6

because in order for the Court to be consistent, I would have to rule that way also, in

7

this case.

a

BY MR. MUNSEY:

Your Honor, with regard to the plea in bar, and

9

its affect on the individual employees, our position still remains that the statute is

10

clear, the statute, by its terms, protects only the city or town, it does not provide any

11

protection to the employee. Counsel has argued that by suing the employee, we

12

through respondeat superior, are suing the town also. I'm not sure that I understand

13

that argument. By our being barred against the town, and our suing an individual

14

who could only, we could only get to the town through respondeat superior, the

15

employee has no rights against the town, in that situation. And I don't Wlderstand

16

why we're saying that the purposes of the statute are not being served, in that the

17

town is protected now, the town has no exposure here, and it's the individual. And

18

the statute never states, nor the intent that's been set forth by the Supreme Court, has

19

never stated the intent to protect the employee. The only intent that is set out, is to

20

allow the town the opportunity to investigate, the town the opportunity to correct, and

21

the town the opportunity to settle it, they think it's a meritorious claim, if they're not

22

given those opportunities, they should not have any exposme, but baning the town

23

out, the town no longer has any exposure. The intent is met, and the intent there is

24

not, in any way, in completion with the express tenns of the statute, being a

25

protection against suits, against the city or the town.
Roundtable Industries, Court Reportiq
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1

Now, counsel has brought up some case law from Dlinois, and also some case

2

law from Indiana, and I wanted to also provide an additional case from Indiana, that

3

rve also provided counsel with, and I find that this case is much more, the Geyer case

4

is much more analogous to our situation, than the other Indiana cases, that have been

5

cited by defense counsel. And in fact, in the Geyer case, the Court ruled that the

6

employee was not barred by the failure to provide notice to the town, and in that

7

instance, they held that there was a similar intent by the statute...as is with our 8.01-

8

222, and they go on to state 'the statute providing that no toward action may be

9

brought against any municipal corporation, unless written notice of the occurrences

10

given within a specific time thereafter, does not apply to individual city employees'.

11

Hence the city police officer, who allegedly acted negligently, discharging his rifle,

12

could not be discharged from liability on the grounds that the plaintiff had not

13

provided the notice. It's also interesting when you go to the Indiana Tort Claims Act,

14

which is what is being addressed in the cases cited by the defense. In that legislative

15

scheme, which is set out in the case,

16

the defendants, it specifically states in that statutory scheme, that as long as an

17

employee of the municipality is operating within the scope ofhis employment, the

18

employer, the murucipality must defend that individual, if there's a claim made, and

19

they must pay any judgement or award that is entered against that individual. That's

2o

statutory, we don't have that in Virginia, that's not what we're dealing with. What

21

we're dealing with is the same thing that the Supreme Court of Indiana was looking

22

at in the matter of Geyer versus Cjty of Logansport. and in that instance, they said the

23

intent to protect the municipality through the notice statute, did not go to the

24

employee, and failure to provide the notice did not bar suit against the employee.

25

van Yalkenburg versus Warner, that's cited by

With regard to the Illinois cases, specifically the medical malpractice case that
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1

was cited Penlcava versus Kas-. Kasbobm, I believe is what that is talking about.

2

They stated the legislative intent behind that, dealt with the fact that there was a

3

medical malpractice insurance crisis at that point in time, and that the whole notice,

4

or statute of limitations scheme that was adopted, was in order to protect the ability

5

for hospitals and doctors to be able to maintain malpractice insurance coverage, and

6

continue operating, and they said that, by the extensions of the hospital, should also

7

be covered through the statute. They interpret it in that way, we don't have an intent

8

like that, and in actuality, what the defense wants the Court to rehinge 8.01-222, as

9

intent of the legislature, is to protect an insurance company. We can't get back to the

10

town, the only place that we're going is the insurance coverage that ensures the

11

employee, for his wrongful acts. The intent, that I can fmd nowhere through the

12

Virginia law, there's no intent through this statute to protect insurance companies.

13

The intent is only to protect the town, and I see no way in which the town, now the

14

Court bas ruled that the suits barred against it is in any way,jeopardizes the intent

15

frustrating. When we tum to the Halberstam case again, we feel that the defense is

16

making a misreading of the Halberstam case. We have to realize that the Tort Claims

17

notice statute, is different from the notice statute, with regard to the mwlicipalities,

18

8.01-195.6 and.S.O 1-222 are not the same, and one important difference is, what does

19

the statute do? The Tort Claims notice statute bars all claims that have been created

2o

by that statute, absent notice. What 8.01-222 does, is to bar all claims allowed under

21

the common law, absent notice. lbat's a, that's a difference, and that's the important

22

difference in determining what the Supreme Court was stating in that footnote in

23

Halberstam. What the plaintiff in Halberstam was uking the Court to do was,

24

include us in the Tort Claims Act, and allow us to circumvent the sovereign

25

immunity that George Mason has here, but don't require us to go through the notice
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1

provision, which is tied right to the statutory scheme allowing now, the

2

circwnvention of sovereign immWlity there. The Court is merely saying, you can't

3

have one without the other. Ifyou're going to say that we should expand this to allow

4

this agent of the Commonwealth in, then that agent has to abide by the notice, just

5

as well if the Commonwealth or the transportation district would have to. But the

6

Court never said, we're expanding it to do that, the Court's saying, the trial court was

7

correct in saying, there's sovereign immWlity for George Mason, and we're not going

8

to address the issue. Your Honor, I think that it's clear that 8.01-222, does not apply

9

to the town's employee and we should be able to continue forward against Mr.

10
11

Hensley, Mr. Hess and Mr. Wolfe, in spite.
Your Honor, I first addressed the case, the

BY MR. COOLEY:

12

Geyer case that Mr., Mr. Munsey gave to you, and just ask the Court to take notice,

13

that that case was decided in 1977. We have cited to the Court three Indiana

14

Supreme, three Indiana cases since then, where they inte.rpreted the term political

15

subdivision, to include employees of that political subdivision. This is the first time

16

we've seen this case today, but it seems like the Indiana courts have gone beyond the

17

Geyer case, and are now-.

18

BY THE COURT:

19

have overruled this Geyer thing?

20

BY MR. COOLEY:

Do you think the subsequent opinion effectively

I, I just saw it for the first time today, but the

21

method of statutory interpretation, which we will look, which is what we're

22

emphasizing to the Court today, what the Supreme Court of Virginia has said, to give

23

effect to the intent. They don't really get into, we're trying to give effect to the intent

24

of the legislature here, they didn't really analyze the statute, in the quick review that

25

I did of the Geyer case, but in the other cases, they analyzed it and said 'okay, what

')
12 '-
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1

is the legislature trying to do here?'. Now, let's give effect to that, and so, that's why

2

the subsequent cases, one of'em is 1997, the other is 1992, and one is 1985. The

3

1985 case is Poole yersus Clase and that case went through the Court of Appeals in

4

Indiana, and then went up to the Supreme Court, and it's kind of the turning point, as

5

we see it, because the Court of Appeals in Poole versus Clase said, no, it doesn't

6

include the employees of a political subdivision, but then it went up to the Supreme

7

Court and they said no, let's back up, let's look at the whole scheme here, and in

8

interpreting a notice provision, said, 'political subdivision includes its employees',

9

because a political subdivision cannot act in and of itself, it has to have employees

10

acting, and the intent there, under the notice version, was for it to apply all of those

11

parties that would be subsued within the political subdivision.

12

The legislative intent, we believe, is the controlling factor here, and that is to

13

protect the towns, and this situation, now, Mr. Munsey has argued here, that well, it

14

doesn't matter, because the Town of Lebanon is out of the suit, so therefore, there's

15

no need to protect the town, but now is not the time when you decide when the town

16

should be protected. The Supreme Court, I mean, the Legislature says, we're going

17

to protect the town up front, we're going to protect the town up front and make these

18

plaintiffs comply with these notice provisions, so that we have the opportunity to

19

review, so that we have an opportunity to investigate, to correct dangerous

2o

conditions, and ultimately, potentially settle these claims.

21
22
23

BY THE COURT:

Does it make any difference if there's

independent coverage on the individual that may be, may be guilty of negligence?
BY MR. COOLEY:

We don't think it does, I mean, the point is, that

24

just as in the indemnity cases, the indemnity situation that Mike talked about, the

25

reality is that the town indemnifies the employees, that's all the more reason why this
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1

should apply, because it's ultimately the town that's going to be responsible, and this

2

distinction that the plaintiffs are trying to get the Court to make is a distinction

3

without a difference, when you look at what in reality happens, and that's what the

4

Legislature, and that's what the Supreme Court has said we should, is try to give

5

effect to what the Legislature intended, and in this instance, the purposes, as stated

6

by the Supreme Court of Virginia, can only be served ifwe keep these plaintiffs from

7

trying to circumvent 8.01-222. The Halberstam case, in that case, rve said this

8

before, I just want to make sure our position on it is clear, in Halberstam, the Court

9

says, 'for purposes of deciding whether George Mason is in or out, we assume this

10

notice provision applies'. So, we're not going to get into arguments whether it does,

11

we're assuming it applies, and since we assume it applies, we dismiss an agency of

12

the Commonwealth, even though, even though the statute says 'claims against the

13

Conunonwealth or transportation district', it didn't say agency, it didn't go any further

14

and so that is the best predictor of what the Supreme Court would do in this situation.

15

So again, going back to Legislative intent, and the controlling, what we

16

believe the controlling ruling in Halberstam, we believe indicates a clear intent on the

17

part of the Legislature to include employees, and we would ask the Court to, to

18

rule...so we'd ask that the Court, to conclude that the statute was intended to include

19

this situation where employees are sued on the basis ofrespondeat superior, or acting

20

within the scope of their employment.

21
22
23

BY TilE COURT:

Alright, Mike, what do you say in response to

thatarguDnent,again?
BY MR. MUNSEY:

Your Honor, I want to first address the Indiana

24

cases. The cases cited, the defense is what led me to the Geyer case, I look at the

25

Poole v. Clase case on page 831 and it specifically states and I quote 'this holding is
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1

not inconsistent with their holding in Geyer versus the City of Logans.port. Geyer

2

was decided under a prior Tort Claim for city notice statute, which did not require

3

notice for suits against individual governmental employees. Since it did not obligate

4

the employer entity to defend its employees'. Also of importance, they talk a lot

5

about the responsibility to defend on the part of the employer, municipality in~

6

v. Clase, but also in VanValkenburg versus Warner, which is a '92 case, I believe,

J

7

they go on and actually quote from the Indiana Tort Claims Act, and it says lfhat it

I
I
I

8

dictates in part, the governmental entity shall pay any judgement, compromise or

9

settlement of a claim or suit against an employee when the act or omission causing

10

the loss, is within the scope of his employment, regardless of whether the employee

11

can or cannot be held liable'. It also states that 'the government, governmental

12

entities shall provide counsel for, and pay all costs and fees incurred by or on behalf

13

of the employee, in defense of a suit, for loss occurring because of an act or

14

omission', specifically requiring them to do that, which was not the situation, under

15

the prior notice act, that was addressed in the Geyer case.

16

My understanding, and maybe rm incorrect, but my understanding is the

I

17

employee operating in a wrongful tortuous manner, does not have any

J

18

indemnification rights back against the employer, when they're sued. If the injured

19

party sues the employer, on respondeat superior theory, then the employer has

20

indemnity rights back against the employee, but it does not flow the opposite way.

21

In this instance, my understanding is that the town is cut free, unless the town bas

22

some independent contractual responsibility to protect the employee, which is not

23

under the guise of the notice statute here. We are in the situation that Indiana ruled

24

on in the Geyer case, and I think that our Supreme Court would rule the same way.

25

The language is express, it's understandable, the intent can be seen within the
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1

language, but even if we want to step out of that and look to the Grewe y. Marlowe

2

case and say 'this is to protect the town, to allow them to investigate, and to allow

3

them a quick settlement of the claim, to allow them to correct this problem, and if

4

they're not giving us notice, you can't collect against the town'. We can't collect

5

against the town, we didn't give notice, but nowhere in that intent does it say, that we

6

cannot proceed against the primary Tort feasor in this case, which is the employee.

7

Hensley, Wolfe and Hess acting in concert, or singly, may be the responsible parties,

8

depending on how the evidence comes before the Court.

9

responsibility would only be in a respondeat superior situation. They have no rights

10

back against the town in this situation, the town has been barred out, the town is

11

protected. The intent of the statute is met.

But, the town's

12

BY MR. COOLEY:

Your Honor, just one moment.

13

BY THE COURT:

The way we're going, I don't have any problem

14

with you going back and forth, this is a tough issue. I'm going to tell you, it is a very

15

tough issue, and courts have to make judgement calls on the law. This is a tough

16

case. I think you aU did a good job of pointing out something that was going around

17

in my mind and I couldn't put a finger in it, and that was this thing of control on the

18

nuisance theory. I think you're right about that, about this control thing, I do, and this

19

case, this thing was with the Department of Social Services, being exclusively in

20

control of the thing, and perhaps that's the thing that was bothering me all the way

21

through the prior proceedings. But here, what bothers me is, and you've done a good

22

job of your comparison of some of the Tort Claims Act in this issue. Is there

23

difference, I don't know, he says there is, the Tort Claims Act is different from this

24

statute, and the Court should apply differently as to the cases that have been decided.

25

He thinks the George. Mason case should not follow under 8.01-222, because of the
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1

Tort Claims Act, and I said last time, something to the effect, well, that was under

2

that other statute, it's close, but it's not controlling law under this statute, I said

3

something to that effect, I think, in the record, but anyway, where you have an

4

accident and a child's been uyured and there may be negligence, there's no question

5

in my mind that the Town of Lebanon is out. I may get reversed ori his appeal, but

6

that's the way I truly feel the state of the law is. But ifthere's independent coverage

7

here, for this employee, and this Indiana case has not been overruled, it certainly is

8

the authority that the Court has to give some consideration to, because just read, just

9

read footnote nine, 'municipal corporations, statute providing that no toward action

1o

may be brought against any municipal corporation, unless written notice of the

11

occurrence is given in a specified time thereafter does not apply to an individual city

12

employee'. Hence, they then go to the facts of this case, 'a city police officer, who

13

allegedly acted negligently, in discharging a rifle, in attempt to stop an escaped bull,

14

could not be discharged from liability on the ground that the plaintiff failed to give

15

him notice'.

16

Now the quirk about this case is, ifl follow his argument, say if he can make

17

out a case of negligence against an employee, and a jury were to return a verdict

18

against the employee, and he has independent coverage, and we have good due

19

process and have a fair trial, the jwy will reward that little girl damages, that may be

20

one way to provide a remedy that would be just under the law. On the other hand,

21

if I rule that way and I'm wrong, and he gets a verdict, we smut om wheels for

22

nothing, so it's just, it's one of those things, it's a difficult call. I'm going to give you

23

about 10 days to do what research you want to from the rest of the country on this

24

case, unless you change my mind, I think the better Qolding would be to say that you

25

can proceed against the employee. That's going to be my, but I'm not saying I'm
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1

going to do that, they may change my mind, but since you just gave him this case

2

today, I'm going to give him 10 days to do some research on it You may come in

3

and convince me othetwise.

4

BY MR. COOLEY:

We'll do our best.

5

BY THE COURT:

Alright, anything else?

6

BY MR. COOLEY:

Well, Your Honor, then we would like to go

7

ahead and address the issue of the demurrer.

8

BY THE COURT:

Yes.

9

BY MR. COOLEY:

And we believe, of course the, we don't need

10

to get into another issue, if we can convince you on the demurrer, and Jet me begin

11

by just, I guess, agreeing with the Court about this issue of nuisance, it's a hard thing

12

to get a hold of, and we've been struggling with it and I know Mr. Munsey has.

13
14

15

BY THE COURT:

Yeah, it's a hard thing to bite into, I've had

some problems with it.
BY MR. COOLEY:

Especially with these facts, but I think we

16

solved the problem in this brief and in our analysis of it. Instead of looking at the

17

individual cases, what we tried to do was look at the big picnue. What is the

18

Supreme Court, how does it look at these types of cases, and is there a distinction

19

between negligence and nuisance, that would be useful to, for us to consider, to allow

20

the Court to see where we believe his pleadings are defective. Now, we said it all

21

along and it kind of rolls oft'your tongue, that Price versus Travis bas said, 'for to be

22

a nuisance, it must be a, condition must be dangerous and hazardous in and of itself

23

at all times and all circumstances'. I think the way to look at this now, and it's what

24

struck me in putting this brief together, is that the plaintiff has confused the concepts

25

ofnegligence and nuisance, because the key difference here, between negligence and
Roundtable Industries, Inc.
Court ReportiDa
P.O.S.409

NOATON, VlaGINIA 2427l
(S40) G'J9.4000

•

128

18
1

nuisance, is that there are two additional requirements that you must satisfy to

2

establish a nuisance. And that is, to break down that big long statement, it must be

3

dangerous and hazardous in and of itself, and it must be dangerous and hazardous at

4

all times, under all circumstances.

5

So first of all, we submit it's not dangerous, as alleged, it's not dangerous and

6

hazardous in and of itself. What we're talking about, allegations, talking about a

7

large obviously visible dumpster that was, the dangerousness of it depended on part,

8

the degree of care exercised, by either the people positioning the dumpster, or by the

9

plaintiff and how she approached it or whatever. Go back to the cases the Supreme

10

Court of Virginia have decided on nuisance, where you have an earthen dam, where

11

you have a, the jetty that comes out of the pier, the brick wall that overhung the thing

12

as well as a house. Those things weren't nuisances, because they were dangerous and

13

hazardous in and of themselves. It didn't matter if anyone was, it doesn't matter how

14

careful you were, if you got near that nuisance, you were very likely to be injured.

15

That's not the case here. We have a large, obviously visible object that the

16

dangerousness ofit depends upon the care exercised, with regard to it. Now, so that's

17

the first thing that distinguishes a negligence action from a nuisance action. The

18

second thing is, it must be dangerous and hazardous at all times, under all

19

circumstances. First of all, the motion for judgement does not allege a pennanent

20

condition, it doesn't say this was dangerous at all times. In fact, we pointed out in

21

footnotes, why we think they have not alleged that, because discovecy has shown that

22

this thing was moved around. But for the pwposes ofthe demurrer, yeah, that doesn't

23

matter.

24
25

The Supreme Court of Virginia has never found a temporary condition to
constitute a nuisance, look at the cases.

We have ditch in Taylor yersus
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1

Charlonesyille, the ditch doesn't move, it's always there. A jetty that extended out,

2

it's always there, the earthen dam, those things don't move around, the same thing

3

with the brick wall, and the house in those cases. The one common factor in all of

4

those nuisance cases, which we think is the thing that makes it a nuisance, beyond the

5

dangerousness of it, is permanency, it's a fact that it's always there. That's what

6

makes it a condition, it's not an action that gives a grouse to a cause of action for a

7

nuisance, it's a condition, and that's what we submit, the permanency aspect of it is

8

so important. In this case, plaintiffs, they have alleged a cause of action, and enough

9

facts to establish negligence, but negligence is not the claim they're trying to assert,

10

they're trying to assert a nuisance, and they have not alleged the permanency with

11

regard to that, to establish it. So that's one issue on the nuisance. The next thing

12

about a nuisance, and the court authority alluded to it, and that is the fact that Hensley

13

and them were performing functions, as required by law, and they can't be liable for

14

a condition over which they had no control. The motion for judgement says 'the

15

dumpster was situated on real estate owned and used', et cete~ 'by the Department

16

of Social Setvices'. It also alleges in a separate paragraph that 'they owned,

17

maintained and used the dumpster'.

18

In every nuisance case, the Supreme Court ofVirginia has decided, it was the

19

party that had an exercised control over the allegedly dangerous condition, that was

2o

liable for the nuisance. Taylor versus CbarlottesviiJe, Charlottesville was sued, not

21

the men that built the ditch. Virginia Beach versus the pier case, the beach, Virginia

22

Beach was sued, not the man that built the pier. The city of Richmond, the city was

23

billed, not the builders of the bandstand. Same thing with Portsmouth versus Weiss,

24

Portsmouth, not the dam builders, and on and on we go. It's the people that had

25

control over that condition and over the property that owned the land there that were
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1

sued, not someone that came in and did a negligent act. That's a distinction between

2

negligence and nuisance. And so, just to reiterate, the Supreme Court has never,

3

there's no case where they found a party liable for a condition, when that party did not

4

own the land, or exercise a control over the condition. In the plaintiff's allegations,

5

Russell County Department of Social Services, not Hensley, Hess and Wolfe, the

6

employees, they did not control it, the allegations state that Russell County did, and

7

we believe the good reason, that's why the allegations are that way, is because this is

8

the third motion for judgement.

9

Discovety has indicated that Russell County owns it, and again, we're talking

10

about the allegations, what they say, and based on that alone, it is indicative of the

11

fact that Russell County control it. Hensley, Hess and Wolfe, as alleged in paragraph

12

four, assuming that, you know, that's taken to be true, for the demurrer. Hensley,

13

Hess and Wolfe may have situated the dumpster at one point in time, but that's a

14

negligent act, that doesn't create a nuisance, an ongoing thing, where the thing is

15

moved around and picked up and moved, where it's moved across the street, moved

16

back, as indicated before. There's just no allegation here that would give rise to the

17

control necessary for that, and the fact that, quite simply, I think it's clear. For

18

tactical reasons, at this point, they're forced into the nuisance thing, they're trying to

19

make this a nuisance, when in fact, at best, it alleges negligent acts, on the part ofthe

20

employees. So that summarizes our points on the, on the nuisance issue and trying

21

to get a grasp on it. ru just point out on the issue of govemmental immunity, the

22

Taylor versus Newport News case, that was, there's no difference, we submit, in that

23

case and this one. You had grease on the ground, here we have a garbage dumpster

24

and the travel way, both of them the travel way, and the Court there said, 'when

25

injwy occurs in a street or in a sidewalk, not from some defects therein, but from the
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1

alleged negligence of a municipal employee engaged in a governmental function,

2

such as a collection of garbage', our case exactly, 'the municipality is immune from

3

liability'. Now, they're going to refer to the Taylor versus City of Charlottesville, we

4

believe there's an important distinction there. In Taylor versus Charlottesville, the

5

Court said there is, said that the immunity didn't apply, but that was because the

6

allegations in Taylor/City of Charlottesyme were from a proprietary function.

7

They're saying, you didn't maintain the road right, you should've let that ditch be over

8

there. That's clearly a proprietary function. Here we have more like, Taylor versus

9

New.port News, we have a governmental function, we believe the Court should

1o

extend that and dismiss them on the basis of governmental immunity, and the town's

11

already out on, was already dismissed as to the negligence actions, as well as

12

Hensley, we believe they should apply across the board to all the claims, these in

13

essence, are negligence claims. In fact, he has alleged negligence in the alternative,

14

and we believe, clearly they claim, which I think is asserted in paragraph nine, falls

15

within the governmental immunity.

16

Finally, the final point we'd like to make is the issue of, in the motion for

17

judgement, plaintiff alleges that the defendants, Hensley, Hess and Wolfe, failed to

18

abate the nuisance. Well, they've already alleged they were acting in their official

19

capacity, as an agent or an employee ofthe town. Now, the town of Lebanon, we're

20

not conceding this, but for the purposes of argument, the Town ofLebanon may have

21

had a duty to abate the nuisance. Their statutory provisions require them to have

22

some duty, but Mr. Hensley and Mr. Hess and Mr. Wolfe don't have an obligation to

23

abate a nuisance. They may have an obligation to undo a negligent act, but there is

24

no statutory or common law authority that requires them, as private individuals, to

25

abate the nuisance, and the Town of Lebanon may have had the requirement to do
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that, but they didn't The final aspect of the case on the demurrer, I want to

2

emphasize, is that the evidence is going to show, that the issue here was with regard

3

to the angling of this dwnpster and we don't believe there's anything that the Court

4

would hear in the evidence, that would cause it, to have to make any, you know,

5

they're going to say it was two inches this way, we're going to say it was two inches

6

that way. We're going to have $50,000 worth of experts here to argue about that. We

7

don't believe the Court needs to have that infonnation to decide this case, as to

8

whether, because, the Court has to decide this nuisance issue as a matter of the law.

9

So whether it was angled two degrees this way, or two degrees that way, or two

10

inches this way, or two inches this way, this is just not a nuisance. It may have been

11

an act negligently done, but it's just not a nuisance and we believe that, based on the

12

authorities we've pointed out, the real distinction is the fact of control, as well as the

13

fact of pennanency of a condition. This is not a situation where you got a negligent

14

act, or this is a situation where we're talking about a negligent act, not a condition

15

that existed in a pennanent state.

BY MR.. MUNSEY:

16

Your Honor, I take issue that we have nuisance

17

and negligence confused. I think we've spent a long time in going through carefiilly

18

and analyzing the case law, with regard to nuisance in the State ofVirginia. And we

19

are dealing with a nuisance case here. We filed, we didn't come up with nuisance

20

some, so many years after we filed suit in this case. When this case was filed, there

21

was a negligence count, and there was a nuisance count The negligence COWlt is out

22

because of sovereign immunity. That has been ruled on, we don't concede that point,

23

but the

24

aspect of the activity takes precedence over proprietaJy, and the governmental being

25

garbage collection, proprietary being maintaining the roadway, and therefore, there

Ia~

is clear. When you're dealing with this situation, the governmental
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1

is sovereign immunity from a simple negligence claim. But, there is not immunity

2

from a nuisance claim, and nuisance is not a mere act, but it is a condition. There

3

was a condition here, the condition was an obstruction of the roadway, a dangerous

4

and hazardous situation, with regard to the safe use of the roadway. The individuals

5

were negligent in the manner in which they placed the dumpster, but they placed it

6

there with the intention that it remain there for a period of seven days, until they

7

come back again. They had control over that dumpster, in its placement. By Mr.

8

Hensley's own affidavit, he says that defendants Hess and Wolfe, had control over

9

placement of the dumpster on the grO\md. Also, they had control through the town's

10

exclusive rights to garbage collection in the Town of Lebanon.

11

I admit that the Department of Social Services owns the dumpster, they have

12

the ownership rights in the dumpster, but the individuals were concerting control

13

over the dumpster, with regard to its placement. Now, we've tallced about this

14

pennanency issue before, and the Court has ruled that in the context of a nuisance

15

like this, pennanency is not into perpetuity. Richmond y. Smith, the bandstand was

16

there for five days. Also, we got into this about this unreasonably dangerous

17

situation. What did we have in Richmond y. Smith, we had an obstruction of!a~e

18

road, by a big bandstand, that everybody could see. How was that dangerous and

19

hazardous, except that it obstructed the road, that is a nuisance. Now, in the

20

Charlottesville case, we're talking about a 90 degree tum in the roadway, that some

21

forty or fifty feet beyond, there is a culvert or a ditch. During daylight hoW'S, with

22

the driver using reasonable care and precaution driving on the roadway, is that a

23

dangerous condition? Probably not. A dark, in a blinding rainstorm, with a swollen

24

creek, no guards, no signs, no nothing, it was considered a dangerous condition. By

25

the same token, we have a situation with a dumpster and an iron bar that extends into

:I
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1

a paved roadway, that's only fowteen feet wide. We've got experts from both sides

2

who will say that that bar, under lighting conditions, at the time this child bad this

3

accident, was invisible to the nonnal eye. Was that a dangerous and hazardous

4

condition? It most certainly was. I think reasonable men could certainly conclude

5

that, they may differ on that, but we make out the claim accurately, for a nuisance.

6

Merely the fact that negligence is involved in the creation of the nuisance, does not

7

change the character fact that it is a nuisance, and that's what's being complained of.

8

Now, 1take issue with the characterization, first, of one case, Taylor yersus

9

City of Charlottesville, coWtsel said that case was only against the City of

10

Charlottesville. In fact, that case was against the City of Charlottesville, Cole

11

Hendricks, the city manager, Judith Muter, the director of public works, and James

12

Duffield Marshall, the city trafficking engineer. A whole host of people, individually

13

and the city. Also, that case, counsel has stated, was a situation that the Court

14

determined that it was a proprietary action, that was going on. That is not correct.

15

When we look at page 370 and 371, they clearly say that the pleadings made out to

16

the city was negligent in failing to use reasonable care to install lights, banicades and

17

other safety devices, and in designing and constructing Mickey Drive.

18

these were the same acts in Emissions, Elation and Freeman. The Freeman case,

19

versus City ofNorfolk, and they said, 'such matters, unlike street maintenance, when

20

a city acts in a proprietary capacity, constitutes the exercise of discretionary

21

governmental function. That was the very reason that the Court threw out the

22

negligence charge in Ieylor y. CbarlottesvUie, and why they went on to address the

23

nuisance claim, and they said, 'while there is immunity for a negligence claim, there

24

is not immunity with regard to the nuisance claim'. It's the same action, it's the same

25

condition. We have exactly the same situation in our case, and I take issue to counsel
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1

trying to mold the case law, to say that because there is immwlity for simple

2

negligence, then in actuality, there should be immunity for nuisance. That is not the

3

case law here. And oftentimes, it can become confusing, we're talking about 8.01-

4

222, which is a notice statute and then we switched gears to talking about sovereign

5

immunity. But they're two different things, and of course, the Court is ruling

6

because of the failure on the notice statute, that the town is out on nuisance, but I

7

don't think the Court has ruled that the town is out on nuisance because of some

8

sovereign immunity, that's not the situation. Nor is there a sovereign immunity out

9

for the nuisance claim against the individuals. Now, this talking about control and

10

this talking about pennanency. Chestnut log in the road is not pennanent, a

11

bandstand that's meant to be in a street for five days is not pennanent. I don't know

12

if a house of ill repute is going to be permanent or not. It may be here today and gone

13

tomorrow, I don't know how we call that pennanent. The nuisance is not the house.

14

The nuisance is the activity or the condition that develops from what's going on in

15

the house.

16

We also talk about. ..Jlortsmoutb y. ~. That condition, it's a nuisance

17

only at the point in time if there's a flood situation, otherwise there's no nuisance

18

going on there. You know, is this an ongoing, continuing type of thing? Talking

19

about a condition, we have a condition. The negligent acts of these employees left

2o

a condition, which we have independent evidence, eyewitnesses who observed that

21

the bar protruded into the paved portion of the roadway. That is per se, a public

22

nuisance, obstruction of the roadway. In addition, it's reasonably that any fair man

23

in the jwy could find that to be dangerous and ~azardous, taking into consideration

24

the width of the roadway, the fact that it extended, the lighting conditions, all of these

25

factors involved. And the control issue comes to the fact that even Hensley himself
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l

admits that the workers had control of the placement of the dumpster. And the

2

expectation is, the dumpster remains where it sits for a 7-day period, before it's

3

picked back up and dropped again. This is not a trash can that the owner is supposed

4

to come out, and pull it and put it in the garage, as soon as the garbage collection

5

truck comes by and empties it. This is something that sits stationary, and the only

6

ones that moved it are the town employees. That's basically our position.

7

BY MR. COOLEY:

Your Honor, the issue is here, is who had

8

control of the dumpster. We're on a demurrer, and so we have to look at what the

9

allegations are.

10
11

12

BY THE COURT:

What's pled, what the allegations are, accepting

them as true, go ahead.

BY MR. COOLEY:

Accepting them as true and from our

13

standpoint, we want to accept them as true, because they favor our position. The

14

Social Services control this dumpster. Now, he referred to the Hensley affidavit,

15

that's not in the motion for judgement. Where they allege they own the real estate,

16

they own the dumpster, they maintained and used it, they're the ones that control it.

17

The, this is, in a sense, like the garbage can case, because ifl came by Mr. Munsey's

18

house and pulled his garbage can out into the road, that would create, that would be

if.
I•

19

negligent. But Mr. Munsey is the one that controls where the can is situated, and that

d
'l'

20

doesn't mean that he's created a nuisance, but it means that he has the ultimate

liI

21

control, and that's the distinguishing factor between negligence and nuisance. If Mr.

,::

22

Munsey were to say, 'put my garbage can here, and leave it there all the time', and

23

somehow we created a dangerous condition at all times, under all circumstances,

24

that's a different case. Now, City of Richmond yersus Smith, he talked, the

25

permanency aspect there, the basis of the decision in City of Richmond versus Smith

:~

·I•
I

.I

I
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1

was a fact that there was no legislative authority to have it in the street. It's not

2

necessarily, a bandstand is not necessarily dangerous, but you went there, you had a

3

nuisance per se, because there was no legislative authority for it to be clearly

4

blocking the road there.

5

circumstances. Mr. Munsey has indicated, now, this goes into the facts ofit, but he's

6

indicated that the bar was not detectable at night, and his experts going to show that

7

no reasonable person could see it at night. Well, that might make it dangerous at

8

night, but it's not dangerous during the day. Ifthe guys come in and set the dumpster

9

down in one position one day, and when they come back the next time, it's angled

10

a little bit differently, well, it's not, it may be dangerous one time, it may not be

11

dangerous the next time. That's the whole point of at all times, under all

12

circumstances.

The issue was hazardous at all times, wtder all

13

In the Portsmouth versus Weiss case, that's the dam, the earthen dam that

14

overflowed. The dam was always a nuisance, because of the way it was situated right

15

next to this guy's field that got flooded when it rained. It became an actionable

16

nuisance only when the water rushed over into his thing. The ditch in Taylor versus

17

Charlottesville, only fourteen feet from the edge of the road with no guardrail, ~o

1a

warnings and all of that. It was a nuisance, it didn't become an actionable nuisance

19

until the poor fellow ran over into the ditch. And so, the issue here is whether,

2o

whether it's a pennanent condition, whether it's at all times, under all circumstances,

21

as he's already admitted, it was not, 1his bar was detectable during the day, but not

22

at night. It's not a nuisance, it's not dangerous at all times, under all circumstances.

23

BY THE COURT:

Can you break it down for that 7-day period?

24

BY MR. COOLEY:

Can you break it down for a 7-day period. I

25

!:

don't think so, I mean, the, he talked about the S days in the City of Richmond versus

:I'
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1

Sm..illi. Again, that's not the issue, how long, the issue there was, there was no

2

legislative authority for it to be there. Here, the Court's already decided, we have the

3

authority to do the garbage collection services, and so that case is distinctual. That's

4

a good case from his standpoint when we're arguing the other issue, but it's

5

distinguishable, in this case. We'll go back to, Mr. Munsey is arguing a lot of facts

6

that he experts are going to disagree on. But we would submit to the Court, we need

7

to get away from those facts and look at what is alleged. The Court, Price yersus

8

llivis. the Supreme Court says that, it's not a jury, whether a reasonable man could

9

differ whether it's danger~us and hazardous, it's the Court's decision. He's alleged

10

in the, all the facts you need to know, and he alleges that it extended a couple of

11

inches into the roadway, he's alleged that, more importantly for our purposes, that the

12

Social Services owned this thing, that the Social Services owned the land, the Social

13

Services controlled it, and we submit, it's the issue of control that distinguishes this

14

from a nuisance case, and makes it a negligence case. If our guys, if this was on the

15

town property, and the town ofLebanon were involved in this, that's one thing. But

16

here, it's Social Services, and based on the allegations alone, we submit that the court

17

must look at those, and determine this is simply a negligence case.

18

BY~MUNSEY:

I think that counsel hit the nail right on the

19

head. The whole issue in Richmond and Smith, is there was no legislative authority

2o

to obstruct the road. In this case, there's no legislative authority to obstruct the road.

21

There's legislative authority to empty trash, but there is no legislative authority to use

22

the roadway and the right-of-way, to position this dumpster. And that's what's been

23

done here.

24
25

BY THE COURT:

I agree with you on that point, Mike. But what

about his argument under Price, which has been a long time, 149 Virginia, that
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1

you've got to allege that it was dangerous at all times, and under all circumstances.

2

What about that?

3

BY MR. MUNSEY:

That's exactly right.

4

BY 1HE COURT:

Can you take that 7-day window, 'Wltil that was

5
6

going to be-.

BY MR. MUNSEY:

I don't think you have to do that, because I

7

think we're getting this time period, and dangerous and hazardous at all times,

8

confused. The rights in the roadway, everybody has the right to make a lawful use

9

of the roadway, from side to side, end to end, and they must only give way to share

10

it with others using it lawfully. That's the requirement. If someone is lawfully using

11

the whole of this roadway, that obstntction is a danger and a hazard to that, at all

12

time, and always.

13
14

15

BY THE COURT:

That gets back to my original question, right at

the beginning, can we have a temporary nuisances?

BY MR. MUNSEY:

And that's exactly what they say in Richmond

16

y. Smith. They say that an alien on roads, that it's not, that it has to be attached to

17

the ground, that it has to be there for 100 years. Say it's going to be there for 100

18

years. Well, what if the injury to the person happens two hours after it's put there,

19

to stay for a hwtdred years?

20

BY THE COURT:

Well, it's the pennanency of the alleged

21

nuisance, is what you're looking at Ifthe ditch is there, until somebody is damaged,

22

nobody is going to bring an action. Then, you relate the injury to the nuisance and

23

if you do that, you don't worry about negligence, negligence isn't required. But this,

24

there's something about this permanency thing and the temporary, I agree with you.

25

I agree with you, I think it's a nuisance to block a public highway, I do. But if it's
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1

an act of negligence, it changes from a period of time, in this case 7 days. Does that

2

7-day window make it a nuisance?

3

BY MR. COOLEY:

Your Honor, even to the extent that you

4

consider seven days, it may be even less than seven days. 1bis was two days before

5

hand, if Social Services called and said 'our garbage dump is full, come back and

6

pick it up', which the town does frequently, the same thing. So it just goes through

7

that temporary nature over and over again.

8

BY :MR. MUNSEY:

And what if a tornado comes through and

9

knocks the bandstand out of the road, within 24 hours ofit happening, or two hours

10

of it happening. The intent was, once a week, it's going to stay there for seven days,

11

everyone's intent and expectation. Nothing is permanent, anything can be moved,

12

anything can be changed, anything can be tom up, rearrange, remodeled, by any

13

nwnber of things. The situation is, it was meant to be left there, more than a transient

14

type of thing. That was where it was meant to be left, until the next dumping, which

15

is scheduled 7 days later. That is sufficiently permanent under the case law, as I read

16

it. It is a condition, it is not a mere act. That's what we have to have, we have to

17

have a condition, that's obstructing the roadway, and we did. Now, you might wan!

18

to say, it would be easier to see it if was a twelve foot bar, sticking out there in the

19

road. Case law says that doesn't matter, that's not the decisive thing. To do that

20

would make it arbitrary, to say, ifit's stuck S feet out in the roadway, it would be, but

21

if it's stuck 8 inches out, it wouldn't. The whole point is, that if it obstructs the

22

roadway, the regular and normal use, and it does so in a quasi-permanent way, an

23

extended period of time, to make it a condition. Then, that qualifies as a nuisance,

24

it is a public nuisance.

25

BY MR. COOLEY:

Your Honor, just because something blocks a

Roundtable Industries, Inc.
Court Reporting
P.O.Boll409
NOII.TON. VllGDIL\ 2t27
(SI0)679-4000

141

.!

..
I

ll

i
i
!

31
1

road, doesn't make it a nuisance. I mean, you can pull your car out to the middle of

2

the road, and leave it sitting, or leave it, you know, they typical case where a guy

3

parks his car on the edge of the road, because it broke down, is negligence, it's not

4

nuisance. This concept of negligence versus nuisance, is a difficult thing, we admit,

5

but we think we've isolated the point to the Court, the reasons why there is a

6

distinction, and it relates to the permanency and control. Look at what the allegations

7

are in the motion for judgement, Russell County control, Russell County maintain,

e

Russell County own. We believe the Court should rule in our favor, and say 'motion

9

ofjudgement does not allege a nuisance, and of course, we would also go back and

10

say that employees are out on the other issue, and take this up to the Supreme Court,

11

and let them decide, give us a more definitive guidance on this. We believe they'll

12

rule in our favor, based on their own precedent. And then, if they give us some more

13

guidance and send us back, then we'll all know what the standards are and we can

14

pay our $50,000 to our experts and everybody can go on and try the case. We believe

15

these allegations in the motion for judgement, they've talked about, Russell County

16

may have maintained a nuisance under these allegations, but these employees of the

17

Town of Lebanon didn't, and for that reason we submit that the Court should grm1t

18

our demurrer, and we can let it be resolved by the Supreme Court. And Your Honor,

19

in conjection with that, I'd also reference the Court, we're going to spend at least,

20

from our standpoint, getting ready for trial, $50,000. By the time-.

21

BY MR. MUNSEY:

I object to this, because Your Honor, we have

22

spent $70,000 in trying to get this case to trial thus far. And the evidence that we

23

have prepared is spoiling, by our inability to get to trial. I don't think the Court

24

should be guided-.

25

BY THE COURT:

I'm not guided by the expense factor. It's such
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1

a close call, I was just wondering if it wouldn't be more practical on a close call, that

2

is, and this is a difficult case. I've often said hard cases make for good law, bad

3

cases, you don't get any law, because the Court's already addressed bad cases, but

4

we get 'em filed all the time. You get hard cases, they make for new law and good

5

law, and that certainly is a true statement, in my opinion. And this is one of those

6

cases, this is a difficult case, I've had difficulty with it right from the very beginning.

7

BY MR. COOLEY:

Your Honor, I'm not trying to argue that from

8

the standpoint of trying to persuade the Court, I'm only saying that regardless of what

9

happened, we're both going, both parties are going to spend a great deal of money,

10
11

12

13

regardless of what happens.
BY THE COURT:

Regardless of the way the Court rules, that's

going to happen.
BY MR. COOLEY:

Whichever way the Court rules, this is going

14

to get appealed, and then we're going to go on for a long period of time, this, as the

15

Court's pointed out, this is a very close call. It is an area, to some degree, that we

16

believe the cases support our position on it, but there is some first impression there,

17

that it would be beneficial in this case, as well as all other cases, but particularly ~lis

18

case, that we have direct guidance on this. And I believe that the Supreme Court,

19

would give that guidance, given the nature of the case and what is involved here, no

2o

question in my mind that legitimately, that the Court, would not accept either parties

21

petition on appeal, given the issues that are raised here. And, as the Court has

22

pointed out, as the pleadings are up here, we have a situation that just is not a

23

nuisance against these three employees. It is a temporary condition, that in fact,

24

changes from whenever that dumpster is placed down, even to the angle at which the

25

dumpster is placed down. And my only point in mentioning the trial, is after we go
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1

through all the tri~ the only evidence that's going to be any different than is before

2

the Court right now, or that will be before ajwy, is what angle was that dumpster put

3

down, resulting in, did it extend over the paved portion of the roadway, or did it not

4

extend over the paved portion of the roadway. So we've got to go through all of this

5

trial, experts, everything else, and once you get away from the medical testimony and

6

all the other factual testimony that's there, one expert's going to say this, one's going

7

to say that, and it's going to come right down to, on the morning or the day that the

8

dumpster was put down, what angle was it put down. If it's put at two degrees this

9

way, as will be evidence by some experts, it's not over the travel portion of the

10

roadway, that trunnion bar. If it's put six degrees or eight degrees, or whatever it is,

11

it's over the travel portion. The jury is going to make that decision, of a factual

12

decision of whether or not it was over the paved portion of the road. When we're

13

back to the issues of a matter of law, nothing's going to change on that. And I would

14

prefer to get the case over, but it's not going to get over, even after trial, because

15

there are going to be the issues, that are going to be addressed on appeal, and that's

16

my only point in bringing this up, Your Honor. I understand, everybody's frustration

17

and sometimes justice, a delay, may not appear to be justice, but in the end result for

18

everybody, it may be justice, the best served justice, and in this case, given the

19

demurrer, given the status of the pleadings, given what factually is there, it appears

20

that the best course, would be to have definitive guidance from the Supreme Court

21

on this very difficult area, as the Court has pointed out. We would just mention that

22

to the Court.

23

i:

,.
I

II
!

J

BY THE COURT:

Mike, I'm going to sustain the demurrer. I have

24

a feeling, a very strong feeling about the cases that have come down over the years,

25

from our Supreme Court in the Commonwealth of Virginia, dealing with nuisance.
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And I think your pleading is deficient.

2

BY MR. MUNSEY:

3

Honor, in what manner it's deficient.

4

BY THE COURT:

I'm going to make sure I understand Your

I think your pleading is deficient to allege a

5

recovery Wlder a theory ofnuisance, and that's really what they have addressed here,

6

in their demurrer, to your motion for judgement, as to the nuisance claim. And I will

7

be the first to admit, there's going to be an issue brought to the Supreme Court, or to

8

the Court of Appeals, and maybe the Supreme Court, and they're going to have to

9

decide, they're going to have to get some guidance in this Wlusual set of

10

circumstances, that have been alleged here. As to how the application of law should

11

be construed by trial courts, under similar facts, and this is a very difficult case, but

12

I think as I Wlderstand the law, you have not alleged in your motion for judgement,

13

a nuisance, based on the argument that I've heard here today, from defense counsel

14

and the authorities that they have set out in their memorandum to the Court. One

15

way or the other, this case is going to be appealed, it's a close call, but I think that is

16

the state ofthe Jaw and that's what a judge must do, he must say what is the Jaw on

17

this issue? I believe this is the law. You may make or reverse this Court, and in so

18

doing, you're going to open up a new area. If you get the Court reversed, not only

19

would you get a decision favorable to you, but it's going to be helpful to otlier

2o

attorneys, and to the citizens of this Conunonwealth, who may be confronted with

21

similar situations in which your clients find themselves relating to this accident But

22

I'm not going to go against my beliefs that this is the right decision to make on this

23

difficult call, and that's the decision of the Court on the demurrer, I'm sustaining it.

24
25

BY MR. COOLEY:

Thank you, Your Honor, we will submit an

order to that affect.
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1

2

3

Your Honor, in the deficiency, to make sure

BY MR. MUNSEY:

that I understand, is it particular to the permanency of a controlled issue.
The allegations, yes. Yes, it's all set up right

BY THE COURT:

4

in their brief. It's clear, it's set out, and because of their argument today on the

5

record, and the cases that they've set out, and the allegations that need to be made in

6

your pleadings, which are deficient in that regard. I don't think you can say I've

7

alleged that nuisance without having that language in there, under these particular

8

circumstances. And I will conceed, I may be, the Court in extending, as they do

9

constantly, what the state of the law should be, under the peculiar facts of this case.

10

Maybe you don't need to allege those things. They say you haven't alleged them

11

because you can't allege them based on the discovery that you all have taken. I've

12

not looked at all that, but for whatever reason, I think they need to be in your

13

pleadings.

14

BY MR. MUNSEY:

I intend to allege that the town had exclusive

15

control over dumping the garbage, this dumpster, and I can allege that the frequency

16

which they dumped it was every 7 days. That is not explicitly alleged in my

17

pleadings. I wasn't sure that·.

18

BY THE COURT:

Well, sec, that's the thing that's bothered me

19

right from the beginning. Most of the cases that I ever had, dealt with permanent

20

conditions dealing with a nuisance. This is a, as I said earlier, tough cases male~ for

21

good law, because the Court has to open up a new avenue, when they address these

22

tough issues. A trial judge has to take what case law is there, and do the best he can

23

on the holdings of the Court for guidance, and try to consider, with this unusual set

24

of circumstances, what would the Court do, as to the state of the law. Would they

25

enlarge it, would they expand it, do you have enough alleged here to make it a
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1

nuisance, I don't think so. And I guess, for a lack of any better way to express it, it's

2

because of the temporary nature of the entire situation that will change with each

3

passing time, something were to occur. And that separates a nuisance, which is

4

dangerous and permanent, from something that may be temporarily dangerous, but

5

it's not pennanent because acts are changing it constantly. And I've wrestled with

6

this thing over and over and over again.

BY MR. MUNSEY:

7

8

I guess I don't know in what way I have to

allege that, rather than improving that through my-.

BY THE COURT:

9

I can't advise you what to do. I'm ruling on

10

what you have alleged, and that's my duty. I can't tell you what to do. And the

11

record's clear as to my ruling, and I'm sony. I can't tell you that I think you should

12

have alleged this or should have alleged that. That's not my job. My job is to rule

13

on what's presented to me. And I will state off the record again, this is a difficult

14

case. My sympathies go with this little girl who was injured, but I can't allow my

15

sympathies to interfere with what I think is the law, as has been presented to the

16

Court for decision. And that's my ruling. Anything further?

BY MR. COOLEY:

17

Nothing further at this stage, Your Honor.

18

We'll circulate an order, we have another order that I think that, rather than bring it

19

up now, we'lljust recirculate that as part of this one as well.

20

BY 1liE COURT:

Alright.

21

BY MR. MUNSEY:

Your Honor, and I assume that she did attempt

22

to provide you with our memorandums that I-.

23

BY THE COURT:

I have those.

24

BY MR. MUNSEY:

I would ask if the Court could mark those as

25

filed.
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2

I will do that. You just presented 'em today,

BY THE COURT:

1

didn't you?

3

BY MR. MUNSEY:

Yes sir.

4

BY MR. COOLEY:

Your Honor?

5

BY THE COURT:

Yes.

6

BY MR. COOLEY:

Given the Court's ruling on the demUJTer, and

7

you had granted us leave for 10 days.

8

BY THE COURT:

Right.

9

BY MR. COOLEY:

And I'm not sure what Mike is going to do, and

1o

I'm not asking him to reveal that at this stage, but given the Court's ruling, it appears

11

to me that it might be advantageous for whatever proceeds, for it all to go forward at

12

one time, and one stage and one phase, and since the demurrer effectively dismisses

13

this case, we'd ask the Court to rule on the, on the record, on the notice issue, as to

14

this case, and then if Mike appeals this, then that will be a part of the appeal and

15

we'll have a ruling on the record on that as well.

16

BY THE COURT:

What do you say, Mike?

17

BY MR. MUNSEY:

It probably would be advantageous for the

18

Court to have aU of Your Honor's rulings, so that they can address.

BYrnE COURT:

Well, does my ruling have to be exactly the

21

BY MR. COOLEY:

No.

22

BY THE COURT:

Why?

23

BY MR. COOLEY:

You mean, sustaining the plea in bar?

24

BY MR. MUNSEY:

Plea in bar against the ...

25

BY MR. COOLEY:

If employees, against the employees.

19
20

same?
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BY THE COURT:

Sustaining the plea in bar to employees, yes.

3

BY :MR. MUNSEY:

In addition to the demurrer?

4

BYrnE COURT:

Yes. 11lat's what I say, how else can I rule, in

1

2

5
6
7
8
9

10

Yes.

light of what I announced on record today? Did I confuse you with my statement?
BY MR. COOLEY:

No, Your Honor, I just wanted to make sure we

had everything.
BY MR. MUNSEY:

It was my understanding that that was a

revisement in the demurrer to be ruled on. It's not...
BY THE COURT:

Well, Jet me ask, well, Jet's get off the record.

11

Approach the bench here, where we can...

12
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IN THE CIRCUIT COURT OF RUSSELL COUNTY
MELINDA BREEDING, an infant
by her next friend and mother,
linda Breeding
and
LINDA BREEDING,
Plaintiffs

v.
WILLIAM EDWARD HENSLEY
and
TOWN OF LEBANON
Defendants

MELINDA BREEDING, An infant by
her next friend and mother,
linda Breeding,
Plaintiff

v.
TOWN OF LEBANON
and
GILES WOLFE
and
PAUL HESS
Defendants

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

ORDER

law No.: Cl93-7202

}

)
)
)
)
)
)
)
)
}
)
)
}
}
)
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law No.: Cl98-113

1.9 f~r;r BOO

Plaintiffs and Defendants stipulate to the consolidation of the cases of Melinda
Breeding et. al. v. William Edward Hensley et. al. Law No. CL93-7202 and Melinda
Breeding v. Town of Lebanon and Giles Wolfe and Paul Hess Law No. CL98-113,
presently pending before this Court.
Upon consideration of the joint representations of counsel and the facts and
circumstances of this case, it is ORDERED that (1) these actions are consolidated for
purposes of all further proceedings, including trial; (2) all previous procedural and
substantive rulings in Law No. CL93-7202 shall be applicable to Law No. CL98-113;
(3) all discovery taken in Law No. CL93-7202 shall be deemed to have been taken
in and is applicable to Law No. CL98-113; and (4) for ease and simplicity in judicial
administration henceforth this case shall proceed as one case to be styled as
MELINDA BREEDING. an infant by her next friend and mother. Linda Breeding and
LINDA BREEDING v. WILLIAM EDWARD HENSLEY. GILES WOLFE. PAUL HESS and
TOWN OF LEBANON. VIRGINIA, CL 93-7202. The consolidation of these cases
shall not affect any of the claims or defenses of the parties. In the event a party is
dismissed from either case, that parties' name shall be removed from the style of the
case for purposes of trial.
The Clerk is directed to send copies of this Order to counsel of record and to
further maintain one file as directed herein.

ENTER this

/#£ day of
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WE ASK FOR THIS:

Michae R. M sey, Esquire
Arrington, Schelin & Herrell, P.C
P. 0. Box 156
Lebanon, Virginia 24266,
Counsel for Plaintiffs Melinda Breeding
and Linda Breeding

~~
oote:tO:art, p.c.
P. 0. Box 12247

Roanoke, Virginia 24024-2247,
Counsel for Defendants William Edward Hensley
Giles Wolfe, Paul Hess and Town of Lebanon

yo· enson
P. . Bo 2498
Lebanon, VA 24266
Counsel for Defendants William Edward Hensley
Giles Wolfe, Paul Hess and Town of Lebanon
s:\h3\10078'\joint.ord:ram06124/98
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In the Circuit Co1 ·· for the County of Russel )n Friday the
26th of June in the year '-- our Lord, One Thousand Niru:.~ Hundred
Niiiity-eiifit.
Present:
VIRGINIA:

The Honorable Nicholas E. Persin, Judge

IN THE CIRCUIT COURT OF RUSSELL COUNTY
MELINDA BREEDING, An Infant
By Her Next Friend and Mother,
Linda Breeding,

)
)
)
)

md

)
)

LINDA BREEDING,
Plaintiffs
vs.
Wll.LIAM EDWARD HENSLEY, Et Al,
Defendants

)
)
)
)
)
)
)
)

At Law No.: 7202

ORDER
On March 6, 1998, came the plaintiffs, by counsel, and plaintiff Linda
Breeding, in person, and the defendants, by counsel, on Defendants' Plea in Bar md
argument was made by counsel. At the conclusion of argument on Defendants' Plea in
Bar, counsel for the plaintiffs orally requested leave of the Court to file m Amended
Count ll ofPlaintiffs' Motion for Judgment.
Upon consideration of the argument of counsel, the Court rules as follows:
1.

The Court will pennit the plaintiffs to file their Amended Count n

of Plaintiffs' Motion for Judgment md ORDERS that it is deemed filed as of March 6,
1998.
2.

The Court ORDERS that defendants shall file their responsive

pleadings to the Amended Count ll of Plaintiffs' Motion for Judgment on or before March
27, 1998 md takes under advisement the Defendants' Plea in Bar pending the filing of

154

defendants' responsive pleadings.
3.

The Court ORDERS that the trial of this matter which had been set

for April 6-10, 1998 shall be continued generally on the docket of the Court pending
further rulings by the Court.
ENTER this

H1t

day of _ _~=..::~---.-7' 1998.

SEEN AND AGREED TO with regard to the Court's allowing plaintiffs to file their
Amended Count ll ofPlaintiffs' Motion for Judgment and OBJECTED TO with regard
the Court's continuance of the trial date scheduled April6-10, 1998.

SEY, Esquire
Arrington, Schelin & Herrell, P.C.
P.O. Box 5680
Bristol, VA 24203
Counsel for Plaintiffs
SEEN AND OBJECTED TO with regard to the Court's decision to permit plaintiffs to
file an Amended Count n ofPJaintiffs' Motion for Judgment.

'
oten & Hart, P.C.
P.O. Box 12247
Roanoke, VA 24032-2247
Counsel for Defendants
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. Box 498
Lebanon, VA 24266

Counsel for Defendants

CERTIFiED COPiES TO
Mic. hae I
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·
· ,-.....·.ourt f or the County o...• Rl' ~ ll on
&DOL
.._---./ In the C1rcu1··
·Monlt'ay t.t!Trt730
:nc
24th of August in the J car of our Lord, One Theus . .d Nine Hundred
N'Iiiity-eight.
Present:

The Honorable Nicholas E. Persin, Judge

IN THE CIRCUIT COURT OF RUSSELL COUNTY
MELINDA BREEDING, an infant
by her next friend and mother,
linda Breeding

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

and
LINDA BREEDING,
Plaintiffs

v.
WILLIAM EDWARD HENSLEY
(Improperly sued as Terry
William Hensley), et al.,
Defendants

ORDER
Law No.: Cl93-7202

On June 26, 1998, came the plaintiffs, by counsel, and the defendants, by
counsel, on defendants' plea in bar and plea of collateral estoppel and defendants'
demurrer and argument was made by counsel. Upon consideration thereof, for the
reasons stated on the record in this and previous hearings and for the reasons stated
in defendants' motions and briefs, the Court rules as follows:
1.

This case has been consolidated pursuant to r~n order of consolidation

entered on june 26, 1998. Accordingly, the rulings herein are applicable to both
consolidated cases. The term "defendantstl refers to and includes Town of lebanon,
William Edward Hensley, Giles Wolfe and Paul Hess. The term plaintiffs shall refer
to the individual plaintiff in both consolidated cases, Melinda Breeding and linda
Breeding.

)
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2.

As to the Defendants' Special Plea in Bar regarding notice required

under Virginia Code Section 8.01-222, based upon the original and amended
pleadings, the evidence presented to the Court, plaintiffs' admissions and statutory
law the Court rules that the defendants were authorized by law to be engaged in
garbage collection services and that the acts and conditions complained of in the
original Motions for judgment in each case and in the Amended Count II of the
Motion for judgment in the "Hensley" case arose out of the provision of garbage
collection services.
3.

Because the defendants were authorized by law to engage in garbage

collection services, plaintiffs must prove negligence in order to recover for an alleged
nuisance. Because negligence necessarily is an element of the plaintiffs' case, the
Court finds that Virginia Code Section 8.01-222 applies to plaintiff's claims for
negligence and nuisance against the defendants and that plaintiffs were required to
give notice as required by Virginia Code Section 8.01-222 for the claims asserted in
their respective motions for judgment.
4.

The Court holds that the notice provided by the Plaintiffs which was

attached to the original motion for judgment in the "Hensley" case is defective in that
it does not appropriately identify the date of the incident. The Court holds that the
error in the notice bars plaintiffs' claims asserted in the motions for judgment against
the defendants.

2
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Accordingly, it is ORDERED that the Special Plea in Bar of defendants

is hereby SUSTAINED and the Town of Lebanon, William Edward Hensley, Giles
Wolfe and Paul Hess are hereby dismissed from this case.

6.

The defendants also have filed demurrers. Although the Court already

has ruled that the defendants' plea in bar is sustained, the Court also rules on the
demurrers. As to the defendants' demurrer to the initial motions. for judgment in
each case and the Amended Count II in the "Hensley" case, the Court SUSTAINS
defendants' demurrers and the Town of lebanon, William Edward Hensley, Giles
Wolfe and Paul Hess are hereby dismissed from this case.

ENTER this ;)'f{[iJay of

Q". . 14.. r, 1998
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We request entry of this Order:

Q~~/
Wooten & Hart, P.C.
P. 0. Box 12247
Roanoke, Virginia 24024-2247,
Counsel for Defendants

Seen and objected to with regard to the Court's dismissal of the defendants for the
reasons stated in the statement attached hereto .
.

,

Michae R. Munsey, Esquire
Arrington, Schelin & Herrell, P.C.
P. 0. Box 156
Lebanon, Virginia 24266,
Counsel for Plaintiffs
s:\h3\10078'DrdS.pld:ei06129/98
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PLAINTIFFS' OB.JECTIQNS TO FINAL ORPER

Plaintiffs object to the final order, particularly to the Courts rulings as represented
by paragraphs two, three, four, five and six. First, Plaintiffs object to paragraphs two,
three, four, and five where §8.01-222 is applied to bar Plaintiffs' nuisance claims.
Specifically, Plaintiffs object to the Court's applying §8.01-222 to causes of action not
listed in the statute and to the Courts extending the section's coverage to individuals not
listed in the statute. Plaintiffs further object to the Court's finding that the notice provided
pursuant to the act was defective and that the alleged defect bars the claim of an infant
Plaintiff.
Second, Plaintiffs object to the Court's decision to sustain Defendants Demurrer.
Plaintiffs maintain that their Motion for Judgment sufficiently alleges a claim for injury
from a public nuisance, recognized by the law of the Commonwealth. Plaintiffs'
pleadings allege that Defendants created a condition that was hazardous and dangerous,
that the condition endangered travel upon a public street (a public right) and that
Plaintiffs' injuries were proximately caused by the condition alleged. These allegations, if
true, constitute a public nuisance.
Third, Plaintiffs also renew their objection to the Courts decision to grant
Defendants Sovereign immunity with regard to Plaintiffs negligence claim. Defendants'
positioning of the garbage dumpster was a proprietary function rather than a governmental
function. Therefore, Defendants are liable for their negligent acts and omissions as set
forth in Count I of Plaintiffs' Motion for Judgment.

5
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Plaintiffs object to each of the abovementioned rulings and, hereby, incorporate all
briefs, memoranda and oral arguments thus far advanced. Additionally, Plaintiffs' renew
objections to the Courts application of §8.01-222 and grant of Demurrer on the grounds
that follow.

I. Plaintiffs Object to Application of §8.01-222

A.

§8.01-222 Does Not Apply to Nuisauc:e Actions.

Plaintiffs object to the Courts ruling on the applicability of §8.01-222 on the
following grounds. First, the Court should not bar their claims, because the statute does
not apply to nuisance actions. The Section's terms do not include actions based on
creation of a public nuisance. Further, the Section derogates a Common Law right and
must be strictly construed. A strict interpretation of the section does not permit the
inclusion of nuisance actions.
The Supreme Court has yet to interpret this section on this issue. Defendants cite
Hawthorne v The City ofRichmond, 253 Va. 283 (1997), which by analogy they contend
suggests application of the statute to Plaintiffs' claim. There the City claimed imm•Jnity
from a nuisance action based on a statute granting it immunity from simple negligence.
The Court found that if negligence was a necessaJY component of the nuisance claim the
statute did immunize the City against nuisance claims. Hawthorne is not an interpretation
of§8.01-222. So, its force is merely of analogy and thus dependant on the similarities
between the statute interpreted therein and the one at bar.
They are quite dissimilar. The Court in Hawthorne addressed an immunity
6
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statute. Additionally, the Court in Hawthorne addressed a public parks statute. As the
majority opinion makes clear, the statute was a response to a specific, earlier ruling by the
Court. Therefore, the Court conceded to the Legislature's clear intent to protect public
parks. In contrast §8.01·222 is a notice statute, unrelated to public parks. The analogy
Defendants suggest is not persuasive.
Even ifthe Court should import the ruling in Hawthorne to the case at bar, it still
does not bar Plaintiffs' claims. The Court in Hawthorne clearly required that negligence
must be a necessary component of the nuisance claim before the Court would apply the
statute there addressed. Likewise, should the Court adopt the Hawthorne ruling it should
also adopt that same requirement. If so, then §8.01·222 does not bar Plaintiffs' claims,
because the law does not require Plaintiff to establish negligence to recover for a public
nuisance.
Virginia Law holds a municipality liable for injuries caused by an unauthorized
public nuisance. Municipalities will also be held liable for authorized nuisances they
negligently create. Defendants were not authorized to create the nuisance complained of
in the case at bar. Therefore, the law does not require Plaintiffs to show negligencP in the
creation of the nuisance. Consequently, even under the Defendants' interpretation of
§8.01·222, Plaintiffs claim would not be barred.
However, the Court has found the nuisance complained of was authorized such
that Plaintiffs must show negligence. Plaintiffs object. Negligence is a component of
Plaintiffs' claim only if the nuisance was authorized. A nuisance is authorized ifthe entity
that creates it has legislative authority to create the hazard or danger it presents. The
7
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Supreme Court has found that authority to engage in some general activity that happens to
cause a nuisance does not authorize the nuisance. Portsmouth y. Weiss, 145 Va 94
(1926).
Authority to collect garbage is not authority to dangerously obstruct the street.
Plaintiffs maintain that when the legislature authorized the Town of Lebanon, Virginia, to
collect garbage it did not authorize the Town to obstruct a street for weeks at a time,
imperiling the prudent traveler upon an unilluminated road. Similarly in Portsmouth v.
Weiss the Supreme Court found that authority to construct a ditch along a roadway was

not authority to dam the ditch such that it flooded Plaintifrs property. Here Defendants
were not authorized to obstruct the public street as they did, so Plaintiffs are not required
to show negligence. Additionally, Plaintiffs do not concede that Defendants were
collecting garbage when they initially created the nuisance condition. Thus, §8.01-222
does not apply to Plaintiffs' claims.
B.

§8.01-lll Does Not Protect Municipal Employees

Plaintiffs also object to paragraphs four and five of the order. Therein the Court
finds that §8.01-222 applies to actions against municipal employees. Again Plaintiffs rely
on the plain meaning of the terms of the section. The section does not state that no
Plaintiff may sue a municipal employee without first notifying the municipality. Instead,
the section prohibits actions against a municipality. The Supreme Court has not ruled on
this issue regarding §8.01-222.
However, proper statutory interpretation requires excluding municipal employee
defendants from §8.01-222's protection. First, the legislature did not expressly include
8
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suits against municipal employees. Thus, the explicit language of the section does not
apply its force to suits against municipal employees. Second, the statute, as stated earlier,
derogates the Common Law and must be strictly construed. Strict construction pennits
reading the statute more broadly than its expressed tenns only where a literal meaning
would frustrate its purpose. In this case pennitting Plaintiffs to proceed against the
employees would not threaten the Town. Therefore, strict construction in this case would
not frustrate the statute's purpose. That being protection of the municipality and not the
employee. The section does not apply to suits against municipal employees.

D. Plajntjffs Objections to Defendants' Demurrer

Plaintiffs object to Defendants' Demurrer. By Demurrer, Defendants claim
Plaintiffs have failed to state a claim upon which they may recover. Plaintiffs' claim that
Defendants are liable for injuries she sustained as a result of their creation of a public
nuisance. In Virginia, a plaintiff may recover if injured by a nuisance, provided she is
injured in a manner distinct from the public at large. A danger or hazard that imperils a
public right is a public nuisance. Municipalities as well as private persons may be b~ld
liable for creation of a public nuisance. Therefore, if a defendant creates a condition that
imperils the exercise of a public right, then a plaintiff' injured by that condition may recover
from the defendant.
In the case at bar, Plaintiffs allegations contained in their Motion for Judgment
allege an action recognized as a nuisance action under Vll'ginia Law. First, Plaintiffs
allege that the Defendants placed a garbage dumpster such that it obstructed a public
9
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street, and. further, that such positioning created a danger and a hazard to travel upon the
public street. Plaintiffs then allege that plaintiff, Melinda Breeding, was injured when she
struck the bar while riding her bicycle on the public street. Thus, Plaintiffs have alleged 1)
the existence of a public nuisance, a hazardous condition that imperils the exercise of a
public right, and 2) the danger presented by the hazardous· condition injured her in a
manner distinct from the public at large. Plaintiffs stated a claim for which the Court may
grant relief.

10
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ASSIGNMENTS OF EBROR
I.

9

The Trial Coun committed error in sustaining the DefendantS Demurrer because
Melinda's Motion for Judgment and the reasonable inferences flowing therefrom
adequately set forth a public nuisance claim.

II.

The Trial Court committed error in applying the notice requirements of Virginia Code
Ann.§ 8.01-222 to Melinda's public nuisance claim against Defendants Town of
Lebano~

III.

Hensley, Wolfe, and Hess.

The Trial Court committed error in making a summary detennination that negligence is
an essential element of Melinda's Public Nuisance Claim.

IV.

The Trial Court committed error in extending the notice requirements of Virginia Code
Ann.§ 8.01-222 to bar suit against Defendant municipal employees, Hensley, Wolfe and

Hess.
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