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IN THE

'.IJ·

Supreme Court of Appeals of Virginia
AT

RICH~1:0ND.

THE TEXAS COThiP ANY, INCORPORATED,
vs.

FREDERICK NORTHUP.

PETITION.

To the Honorable Justices of the Su.preme Court of Appeals
of Virginia:

Your petitioner, the Texas ~Company,. Inc., respectfully
represents unto the court that it is aggrieved by a decree entered by the Circuit Court of Richmond County, Virginia, on
the 27th day of September, 1928, in a certain chancery cause
for an injunction pending in the said court, perpetuating
said injuntion, wherein your petitioner \Vas defendant and
Frederick Northup was complainant. A transcript of the
record of the said suit duly certified by the Clerk of the said
Court is herewith presented from which the error complained
of wi1l be seen.
STATEI\IENT.
Petitioner, the Texas Company, Inc., is a corporation engaged in the manufacture and distribution of combustible
and lubricating oils in Virginia and other S'tates.
Frederick Northup is a citizen of Richmond County, Virginia, and for many years, certainly twelve or fifteen, has
been distributing· the petitioner 's· products in the Counties
of Richmond, Westmoreland, Northumberland and l{ing
_George. Frederick Northup is the owner of a wharf at
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' Sharps, at which place the products of the defendant are delivered in bulk for distribution.
The products of the company were distributed by Northup
under contract renewed from year to year similar to the last
c;>ne which is :filed with the bill, which contract contains a clause
providing for cancellation by either party on thirty days'notice. This is known as the ''Sales Contract'' and bears
date March 1st, 1927. This contract is independent of any
other contract set out in the bill and makes no reference
thereto.
·
The wharf property at Sharps was formerly owned by the
1\filden Packing Company, a concern owned practically by
Frederick Northup and now- owned exclusively by him, he
having taken it over in 1922.
Petitioner, The Texas Company, Inc., in 1915, leased certain wharf property from the Iviilden Packing Company for
a period of five ( 5) years and a.t the expiration of that period the lease was renewed from year to year until 1927,
when, petitioner, The Texas Company, Inc., leased the· said
wharf property from Frederick Northup, he being the then
owner, for a period of five (5) years-from ~{arch 24th, 1927,
that being the date the original contract of lease expired. This
contract, which is called the "Lease" bears date I\1arch 12th,
.1927. It is in writing, bears reference to no other contract,
and provides that The Texas Company, Inc., may terminate
same a.t end of :first year or any subsequent year upon thirty
clays' written notice. The consideration for the said lease or
renewal is expressed as $25.00 per year, which is the same
as the original lease. The Texas Company, Inc., expended
considerable money on the wharf in the way of building same
and placing fixtures thereon, somewhere about $7,000.00.
The Texas Company cancelled the Sales Contract on the
31st day of August, 1928, after giving the thirty days' notice
provided by the contract.
Frederick Northup .gave notice that the Lease was cancelled, claiming the right to do so and seeks to establish that
right by parol testimony, there being nothing in the Lease
.giving him the right, and seeks by injunction to prevent The
Texas Company from assuming control of the wharf under its
Lease.
Frederick Northup filed his bill praying for an injunction
to restrain petitioner, The Texas Company, Inc., from continuing to use the wharf property under the said contract.
The ca~e was heard on the bill and affidavits of plaintiff and
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the Answer and affidavits, Demurrer and
the injunction, of defendant.
ASSIGN~IENT

~Iotion
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to dissolve

OF ERR.OR.

.Petitioner assigns as error the entry of the decree of September 27th, 1928, overruling the motion of petitioner to dissolve the injunction on the Answer and affidavits of petitioner, the overruling of p~titioner's Demurrer to said bill
and the perpetuation of the injunction on motion of Frederick
Northup, complainant.
AR.GU~IENT. ON DEMURRER.

Your petitioner respectfully represents: That the contract of lease dated ~Larch 12, 192·7, which complainant below
is seeking to have cancelled on the grounds of fraud, is a
-complete contract on its face and the charge of fraud in the
bill is not sufficient to permit the introduction of parol testimony, set out in the bill, to vary the terms of the ~ontract
and the demurrer of the petitioner should have been sustained.
The answer of l)etitioner. was a. complete and full denial
of the allegations of the bill and upon a hearing of the cause
upon the bill and answer the injunctipn should have been dissolved.
ALLF~GATIONS

OF FRAUD.

In order to lay the ground for the introduction of parol
testimony set out in the bill, it is necessary to allege and
prove fraud in the procurement of the written eontract of
lease of date March 12, 1927, which is sought to be avoided,
l1ence the allegations of fraud in the bill. It is submitted that
such allegations are not sufficient to fix upon the petitioner
the fraud 'vhich is attempted hy such allegations. At page
419, paragraph 166, 12 R. C. L., the rule as to allegations of
fraud is thus laid down: In order to properly plead fraud,
a bill, complaint or answer must contain averments of all
the elements thereof. Thus, it must show that the representation made the hasis of the charge of fraud was made by
the .defendant, or with his authority, that it related to a
material fact, that it was false, that it was made under such
cir(.!umstances that the person to whom it was made had a
right tO' rely on it, and that he did in fact rely on it, and
that he 'vas damaged in consequence. Scienter must be . al-
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leged where proof of it is essential to recovery, and also a
fraudulent act done pursuant to the alleged fraudulent intent must be averred. ·
· In IJtillhiser v. illcKinley, 98 Va. 213, the court says:
-

Where fraud is relied upon the bill must show specifically
in ·what the alleged fraud consists of, that the defendant may
be informed of the grounds upon which the charge of fraud
is founded, and be thereby enabled to shape his defense to
meet it. Citing IJ1osley v. Catlett, 97 Va. 364; Wrenn v. Mo·noure, 95 Va. 369; So~uthall v. Farish, 85 Va. 405; and Hord
v. Colbert, 28 Gratt. 49. And slich fraud must be clearly
proved as it is alleged and if not strietly and clearly proved
as alleged no relief can be granted, even though the party
against _whom relief is sought may not have been perfectly
clear in his dealings. 1liillhiser v. IJtcl{inley, supra. Fraud
must be proved by clear and c.onvinciug testimony and the
party alleging it must clearly and distinctly prove it. It is
never to be assumed on doubtful evidence or circumstances
of mere suspicion. Antrip v. J(elly, 145 Va. 422. Fraud is
never presumed but must be established by strong, clear and
convincing evidence. ll:Joore v. Gregory, 146 Va. 504.
The allegations o£ fraud in the bill, if they may be termerl
such, are of actual fraud as distinguished from constructive
fraud and in such case it is necessary to allege that defend ..
ant intended to defraud complainant, otherwise it would be
a mere breach of contract, non constat. The defendant may
have had full intentions at the time the alleg~d oral agreement was made, if any was made, that the same would be
carried out. In IJ;J oore v. Gregory, 146 Va. ·504, it is said:
Fraud may be actual or contsructive. Actual fraud is in-.
tentional fraud; it consists in deception, intentionally practised, to induce another to part with property or to surrender
some legal right, and which accomplishes the end designed.
Constructive fraud is a breach of legal or equitable duty,
which, irresponsive of moral guilt of the fraud feasor, the
law declares fraudulent, because of its tendency to deceive
others, to violate public or private confidence or to injure
public interest. Neither actual dishonesty of purpose nor
intention to deceive is an essential element of constructive
fraud. An intent to deceive is an essential element of actual
fraud. The presence of such intent distinguishes actual
fraud from constructive fraud. Moore v. .Gregory, 146 Va.
504. There is no allegation in the bill that the representa-
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tion made by petitioner was untrue or that it was the intention to violate the same at the time the alleged oral agreements were made. The court, in Elant Y. Ford, 145 Va. 546,
says: The false representation which will avoid a contract
or deed must be made for the purpose of inducing the deed
or contract, and relied upon as a fact by the party complaining, and must have been material and untrue.
And even though the defendant intended at the time of the
alleged oral agreements not to carry them out, and such fact
must be alleged and proved, this would not be .such fraud as
would entitle complainant to introduce oral testimony to avoid
the validity of a valid written contract. Under the title Fraud
and Deceit, in 12 R.l C. L., page 282, paragraph 29, we find
the following·: Some courts hold that fraud cannot be predi.;.
ca ted upon a mere promise, even though accompanied by a
present intention not to perform it, on the ground that even
under such circumstances the promise is not a misrepresentation of an existing fact, and that there is a mer(\ unexecuted intention, which does not constitute fraud. They say
that if an intention not to perform constitued fraud, every
tra-nsaction might be avoided where the facts just1fied an inference that a party did not intend to pay the consideration
or keep his agreement; a mere breach of a contract does not
amount to a fraud, and· neither a knowledge of inability to
perform, nor an intention not to do so, would make the transaction fraudulent. It is declared that the remedy in such
case, if any, is to sue upon the promise. It is also declared
that to permit an action f.or fraud would violate the policy
of the statute of frauds by relieving a party from the ·necessity of observing those statutory formulas which are necessary to the validity of certain executory contracts. The above
statement of la'v being fully sustained in the case of Towner
v. L~tcas, 13 Gratt. 716:
''It is reasoning in a circle to argue that fraud is maae
out when it is shown by oral testimony that the obligee, contemporaneously with the execution of a bond, promised not
to enforce it. Such a principle would nullify the rule. · In
conceding that such an agreement is proved, or any other
contradicting the written instrument, the party seeking to enforce the written agTeement according to its terms, would
always be guilty of fraud. The true question is, was there
any such agreement' And this can only be esta"Qlished by
legitimate testimony. For reasons founded in wisdom and
to prevent frauds and perjuries, the rule of the oommon la'v
excludes such oral testimony of the alleged agreement; and
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as it cannot be proved by legal evidence, the agreement itself, in legal contemplation, cannot be regarded as existing
in fact." In 12 R. C. L., page 261, paragraph 28, under the
head of Fraud and Deceit, what is called the majority rule,
where the promise was made with the intention not to perform, is as follows: "It is very generally held that fraud
may be predicated on a promise accompanied by a present intention not to perform it and made for the purpose of deceiving the promisee and inducing him to act where otherwise he would· not have done so.'' This rule could not be
applied to the case at bar for the reason that there is no
allegation on the part of .complainant that the Texas Company intended at the time to· cancel the sales contract and·
leave 1he lease in full force and effect. There could be no
pr.oof of the same nor would the circumstances bear out even
a suspicion that such was the inte!ltion of the company, since
the parties operated under the sales contract and lease for
nearly eighteen months after their execution.
Proof of the subsequent violations of contemporaneous
parol agreements does not establish fraud in the procurement
of the written contract. Slaughter v. Smither, 97 Va. 202.
In Brockett v. Greenwood, 112 N.

¥.

484, it is said:

''There must have been false representations known to be
. ~mch calculated and intended to influence the plaintiff and in
reliance upon 'vhich, he in good faith, parted with property."
Citing 115 U. S. 228.
The elements of fraud being laid down in the above case
as follows: "To establish a prhna facie case based on fraud
and deceit, the plaintiff must prove:
1. That the defendant's representations were false.
2. That the defendant knew it to be false.
R That he intended to defraud the plaintiff.
4. That the plaintiff believed the said representations to
be true and he relied thereon.
5. That the plaintiff sustained damages.''
These being the principles upon which fraud is based and
the proof of the same necessary to sustain the plaintiff's
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{contention of fraud, it goes without saying· that they are
necessary allegations in a bill predicated on fraud. It is
familiar law and laid down in many Virginia cases that the
plaintiff must prove fraud as alleged, and since the allegations of fraud are not sufficient, as will appear from an inspection of the bill, it is bad on demurrer.
Inadequacy of consideration.-A contract or conveyance
which is improvident or based on an inadequate consideration,
will not be set aside for those reasons alone, unless, as the
rule. is generally stated, the improvidence or indaequacy is
so great as to furnish of itself convincing evidence of·fraud.
lJl oore ·v. Giregot·y, 146 \Ta. 529.
Parol Testimony.-From examination of the bill in this
case and the law as set forti! above, it is apparent that the
allegations of fraud in the bill are not sufficient to .justify
the introduction of parol testimony to add to, vary or contradict the plain terms of the written instrument set out in
complainant's bill and especially the lease of date March 12;
1927. Nor is there .any ambiguity in the said contracts which
would justify the introduction of parol testimony, nor is there
anything on the face of the said instruments which would indicate that they are in any wise incomplete. The parol evidence rule may be stated tersely as follows: Parol testimony cannot be received to contradict, vary, add to or subtract
from the terms of a valid written instrument.. 1Jlathies01~ v.
Banner Coal Co., 147 Va. 136. In the same case we find the
following:
''It is but a corollary of the main position that, where there
is no imperfection or ambiguity in the language of the contract, it will be deemed to express the entire and exact meaning of the parties-tl1at every material part of the contract is
therein expressed. On the same principle all conversations.
and parol agreements between th parties prior to the written agreement are so merged therein that they cannot be given
in evidence for the purpose of changing the contract or showing an intention or understanding different from that expressed in. the written agreement.''
The rule and the corollary have long been recognized and
always adhered to in Virginia.
(Towner v. Lucas, 13 Gratt. (54 Va.) 705; Knick v. Knick,
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75 Va. 12; .Albert v. Tidewater Ra-ilroad Co., 107 Va. 256, 58
s~ E. 575.)
Same-To ·Connect Writings. As a general rule the signed
writing or writings must refer expressly to the other writings, or the several writings must be so connected, either
physically or otherwise, as to show by internal evidence that
they relate to the same contract; and oral evidence is inadmissible to co1mect the several papers or sho'v that they relate to the same transaction. Oral evidence can only bring
together the different writings. It cannot connect them. They
must sho'v their connection by their o'vn contents. The connection must be apparent from a comparison of the writings
themselves. Such evidence is, however, admissible for the
purpose of identifying p~pers to which reference is made
in the signed writings, particularly if the papers referred to
are thereby made part of the signed writing. Citing 25 R.
C. L., Sec. 318, page 680.
In order to satisfy the requirement of the statute of frauds,
'vhere the whole contract of parties is embodied in different
papers, or written on different pieces of paper, some of which
are signed and others not, the signed paper must refer to the
unsigned in clear and distinct terms, but the reference need
not be to the unsigned eo n01nine. Parol evidence is admissible to identify it if the reference to it is sufficiently
clear to exclude the idea that any other paper can be referred
to. Citing Darling v. C·ulm'ining's Ex'm~., 92 Va. 521.
Language Plain-The parties having reduced their final
agreement to writing under seal, in language clear and unambiguous which can have but one meaning, equity will refuse to give it another by interpretation or to allow the parties
to vary or contradict it by extrinsic testimony. It is not the
duty of the court to relieve a party from the plain obligations
of his contract simply because he may have made a bad bargain. Elan~ v. Forcl, 145 Va. 545.
Prior Parol Agreements.-While parol evidence of prior
agreements will not be received to vary, alter or contradict
the terms of a valid written instrument complete on its face,
the n1le of exclusion ha.s no application when it is apparent
from the writing itself that it does not embody the entire
agreement. In such cases the writing being incomplete it
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must be supplemented by other evidence, not to contradict
or vary its terms but to establish the real contract between
the parties. l?anners iltlfg. Co. v. TVoodwo·rth, 109 Va. 596.
There is nothing· incomplete in the terms of the contract of
lease between Frederick Northup and The Texas Company, .
of date 1\-Iarch 12, 1927, nor is there anything· apparent upon
its face that it does not embody the entire agreement.
In the absence of fraud or mistake, evidence of a contemporaneous parol agTeement is not admissible to vary or contradict the terms of a valid written instrument. Slaughter
v. Sntither, 97 Va. 202.
If a written contract purports to contain the whole agreement of the parties, and it is not apparent from the writing
itself that something- is omitted to be supplied, it is presumed
tha.t the contract contains every material term and circumstance of the agreement, and parol evidence is not admissible
to vary or add to its terms. Sla·ltghter v. Sntither, 97 Va.

202.

0

Promise part of consideration-A promise which forms a
part of a consideration of a contract is a part of the contract itself and not a distinct collateral agreement and can
only be shown by writing. Slaughter v. S·mither, 97 Va. 202.
In the case last above cited, the appellee purchased a certain drug business in the city of Richmond from appellant
under a written contract setting forth the terms, sought to set
up a prior or contemporaneous parol agreement that appellant
'vould 'llot engage in the drug business in the said city of
Richmond or in the neighborhood of the business purchased.
And the court, at page 204, paraphrases the bill as follows:
''After setting up the foregoing written contract, the bill
further alleges as an additional consideration, not mentioned
in the written memorial; moving appellee to make the purchase, that appellant then agreed with appellee to remove
from the city and discontinue the drug· business, and especially in that neighborhood; that, notwithstanding this promise and agreement appellant had since the execution of the
contract reopened a drug business in the neighborhood, thereby entailing great loss and damage upon appellee; that but
for the false and fraudulent representations of appellant that
he would remove from the city and discontinue the drug
business, appellee would not have entered into the contract
of October 29, l894. '' . To which bill a demurrer and answe~
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was filed by appellant and the court, after laying down the
general doctrine as to the admissibility of parol testin;1.0ny,
says at page 205: ""\Ve do not understand it to be contended
that any mistake was made in the preparation and execution
of the written contract, or that there was any fraud in its
procurement. It is true the bill alleges that but for the false
and fraudulent representations- of appellant, that he would
remove from the city and discontinue the drug business, appellee would not have entered into the contract of October
29, 1894; but the facts set forth in the bill show that whatever acts may have been done by appellant, were not acts of
fraud in the procurement of the contract, but 'vere, if anything, only subsequent violations of the alleged parol agreement. Proof of the violation of an alleg·ed contemporaneous
parol agreement does not establish fraud in the procurement
of the written contract; certainly not under the circumstances
set forth in the bill." .A.ud at p~ge 207 the court says: "It
is perfectly clear from the allegations of the bill that the
promise of appellee to discontinue the drug business, if made
at all, was a part of the contract vf sale agreed upon at the
time their underst~nding 'vas reduced to writing. The bill alleges that the promise not to go into the drug business 'vas
part of the consideration moving the appellee to make the
purchase.

No further comment is necessary to make clear the fact that
the alleged parol promise, if made, was part of the con13ideration, and therefore necessarily part of the contract agreed·
upon between the parties for the conditional sale and purc.hase of the drug business in question~ The contention, therefore, now made by appellee, that the alleged parol promise
was a distinct collateral agreement, forming no part of the
contract which was reduced to writing, is 'vholly untenable.
The alleged oral promise of appellant to discontinue the drug
business now sought to be established by parol evidence mat.cri~lly changes the terms of the written contract, and adds
thereto an entirely new consideration; not mentioned in the
-written memorial between the parties. In legal contemplation the contemporaneous parol contract, sought to be enforced by appellee, does not exist.''
In the case at bar the bill alleges that the oral agreements
or promises set out therein were a part of the consideration
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for entering- into the lease of date March 12th, 1927, and it
is submitted upon the authority immediately above quoted
such testimony cannot be introduced to change the terms of
the said lease nor to read into the sales contract of date
.i\farch 12th, 1927, that the defendant would not cancel the
said contract and that complainant would have exclusive
distribution of its products in the territory set out in the
bill. The court saying in Trout v. N orjolk Rail1 oad Co., 107
Va. 576!
·
4

"W'hen the 'vriting· itself upon its face is couched in such
terms as import a complete legal obligation without any uncertainty as to the object or extent of the engagement, it is
conclusively presumed that the whole engagement of the
parties and the extent and manner· of their undertaking was
reduced to writing.''

CONCLUSION.
.For the reasons set out in this petition, it is respectfully
submitted that the lower court should have dismissed the
bill on demurrer on the ground that the allegations of fraud
were not sufficient to put the petitioner on notice of the kind
.nnd character he was called lipon to meet; tllat the fraud not
being sufficiently alleged, the oral agreements set out in the
bill which tend to change, add to, vary or explain the terms of
a written contract could not be considered; that the injunction upon a hearing upon the bill and answer which denied all
the allegations of the bill should have been dissolved.
Your petitioner therefore prays that this court will review
and state aforesaid, do certify that Frederick N-orthup, the
lower court should have entered, dismissing the bill praying
for an injunction. All of which is respectfully submitted·.

THE TEXAS ·COMP.ANY,
By Counsel.
~.,. ~I. CHICHESTER,

Counsel for Petitioner.
.

'

I, F. 1\L Chichester, an attorney at law, practising in the
Supreme Court of Appeals of Virginia, do certify that in my
opinion there is error in the decree complained of in the fore-
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going petition for which the same should be reviewed andreversed.

F.

~f.

CHICHESTER.

Received :fyJar. 16, 1929.

R. H. L. C.
An appeal and supersecleas awnt'llcd. Bond $1,500.00..
Mar. 25, 1929.
Received ........ ..

H. S. J.
VIRGINIA:
In the Clerk's Office of the Circuit Court of Richmond
County.
Be it remembered t.hat heretofore, to-wit, ou the 30th. day
of August, 1928, Frederick N ortl1up filed his. bill praying for
an injunction with exhibits against The Texas Compauy, a
foreign corporation doing business in the State of Virginia,
which bill was sworn to and with the exhibits therewith is in
the following words and figures :
To the Honorable Circuit Court of Richmond County:

BILL IN CHANCERY. .
Frederick Northup, Complainant,

v.

The Texas Company, a foreign corporation licensed to do
business in Virginia, Defendant.
Your complainant respectfully represents:
(1) That he is a resident of the village of Sharps in Richmond County, Va., and has for some years past been engaged
as a. distributor of combustible and lubricating oils, manufactured by said Texas Company, defendant; that your complainant is the owner in fee simple of a certain lot of land
located on the Rappahannock River at Sharps aforesaid in
Richmond County, Va., forty-four feet by fifty feet in area,
out from which into the Rappahannock River is erected a
wharf, which said wharf contains certain storage tanks for
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combustible oil and certain apparatus for filiug said tanks
with said oil from boats anchored at the pierhe~d of said
wharf, and for conveying said oil from said tanks to tank
wagons on the shore, and also having another storage tank
on said lot of land for the purposeE. aforesaid; U1a1 you1 cont..
plainant purchased said property along· with other adjacent
real estate from 1\iilden Packing Company, Inc., by deed
dated the ......... day of ............... , 1922, and of record in the clerk's office of Uichmond County, Va., a certified
copy of 'vhieh deed is herewith filed, marked Exhibit "X"
nnd asked to be read as a part oj thh bill ; an( .
(2) That for quite a number of years, your complainant
has been engaged in the business of distributing combustible
and lubricating oils, exclusively the product of the Texas
Company, in Richmond, Lancaster, Northumberland, 'Vestmoreland and 1\:ing George Counties and has used the above
described property as one of his stations for the storage_of
said combustible oils, consisting of gasoline, kerosene, etc.,
from which deliveries would be made by your complainant
throughout the adjacent country; that your complainant has
heretofore purchased all of his combustible and lubricating
oils from said Texas 'Company, except that within the p~st
sixty days, he has handled a small amount of gasoline of
higher test, which could not be furnished by said
page 2 ~ Texas Company and which was demanded by his
trade, although the contract existing between your
complainant and the said Texas Company did not require
your complainant to deal exclusively in products of the said
Texas Company; that on or about the 1st day of J\IIarch, 1927,
in order that your complainant might be provided with necessary gasoline, kerosene and lubricating oils to meet the demands of his trade, it became necessary tha.t your complainant
mal\:e a new contract 'vith the said Texas Company for the
purchase of said combustible and lubricating oils; that therefore on the said 1st day of 1\'larch, 1927, your complainant
signed a. contract with the said Texas Company for the purchase of said combustible and lubricating oils, which said
contract is known as number NFI\:-X-350, in duplicate, one
of the original copies of which said contract with an attached
''Rider" and with letter from the said Texas Company, dated
~:larch 25, 1927, delivering said contract to your complainant,
is herewith filed, marked Exhibit "A" and asked to be read
as part of this bill; that after your complainant had affixed
his signature to said contract and has been ~ssured that said
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combustible and lubricating oils would be furnished your complainant pursuant thereto, and while said contract was still
in the possession of the said Texas Company, your complain-:ant was notified by tl1e said Texas Company that it, the said
Texas Company, would not become a party to said contract
and would not furnish your complainant with the combustible
and lubricating oils provided for therein until and unless
your complainant executed a lease to said the Texas Company
· leasing to the said Texas Company the storage station at
Sharpes aforesaid and hereinbefore described for a. term of
five years for a rental c~:msideration of twenty-five ($25.00)
a year, your complainant, the lessor, agreeing in said lease to
maintain said improvements in good repair during the term
of said lease; that your complainant objected to the executing
of said lease, as he did not think the rental consideration of
$25.00 a reasonable and fair consideration tlierefor, especially
in view of the fact that your complainant would have to maintain the same in good repair during the term of said lease,
.
and for the further reason that your complainant
page 3 ~ needed said storage station property for his own use
as a distributor of g·asoline, etc.; that your complainant 'vas then infor:Qied by the said Texas Company
through its accredited representatives that unless he executed
said lease in accordance with their request, they would not
execute and deliver to him the aforesaid contract, under
which your complainant was to be supplied 'vith combustible
and lubricating oils; that your· complainant has immediate
and pressing need for said combustible and lubricating oils;
that nnless he could procure same at once, his customers
would buy elsewhere, his business would be ruined and his
financial standing seriously impaired; that the said Texas
Company, through its accredited representatives stated to ·
your complainant that the rental consideration for said lease
''ras the fact that your complainant has exclusive sale of the ·
products of ·said Texas Company within the district which
he served, to-wit, all of the Northern Neck of Virginia from
the Rappahannock River to the Potomac R.iver and running
from the north side of the Corrotoman River in Lancaster
County to Comorn in King George County and from the
north side of the Coan River in Northumberland County to
Comorn aforesaid; that finally it was verbally agreed then
and there between your complainant and said Texas Company through its accredited representatives that your complainant would have exclusive distribution of Texas products
within the district hereinbefore described; that your com-
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plainant would sign a lease for said property as requested
by them; that your complainant was to have the use of said
property for storage purposes as long as he handled the products of the said Texas Company, and that whenever said
contract, dated niarch 1, 1927, was terminated by the Texas
Company, said lease would likewise be terminated; that the
wharf running out from the .property proposed to be leased
as aforesaid 'vas about nine hundred feet long with a pier at
the end where boats could dock while unloading gasoline
and the annual rent of $25.00 was an infinitesimal part of the
upkeep of said pier alone, aside from the taxe::;, which your
complainant 'vould have to pay, amounting to about one hundred dollars annually; and ·
page 4 }

(3) That upon the assurance from the accredited
representatives of said Texas Company that said
lease would be terminated whenever the Texas Company ter~
minated the contract aforesaid, dated 1\·Iarch 1, 1927, and that
your complainant would have exclusive distribution of the
products of the Texas Company within the territory above described, and relying upon and having· confidence in the assurance and the verbal agreement of the said Texas Company as aforesaid with your complainant, your complainant
entered into a lease for the property aforesaid to the said
Texas Company on the 12th day of ~farch, 192·7, which said
lease was for a term of five years beginning on the 24th day
of Th{arch, 1927, and leased for said term to the said Texas
Company the storage and bulk station at Sharps in Richm·ond
County, Va., which said property is more accurately described
in said lease. A photostatic copy of said lease is herewith
!filed, lear ked Exhibit ''B" and asked to be read as a part of
the bill; that said lease was duly recorded in the clerk's office of Richmond County, Va., but that said contract of J\farch
1, 1927, providing for the purchase by your complainant of
lubricating and combustible oils was not delivered to .your
complainant until the 25th day of 1\Iarch, 1927, one day after
the term for said lease had beg·nn; that your complainant
continued to distribute products of the Texas Company and
to use the storage and bulk station at Sharps, Va., which had
been leased to the Texas Company as aforesaid, until July
31st, 1928, 'vhen your complainant received notice by registered letter from the said Texas Company, dated July 30,
1928, terminating said contract, dated 1\farch 1, 1927, and
hereinbefore referred to a.s NFI(-X-350, said termin~tion to
take effect thirty days after July 31, 1928, at twelve 'clock
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midnight, which said original notice is herewith filed, marked
Exhibit '' C '' and asked to be read as a part of this bill;
that on August 7, 1928, your complainant dispatched by registered mail notice to said Texas Company, which was duly
received by them, advising them of the receipt of their notice
terminating contract NFI\::-X-350 and further- advising the
said Texas Company that in \riew of the fact that the lease
by your complainant of the property at Sharps, V a., was
founded upon the consideration that said contract
page 5 ~ NFI(-X-350 would not be terminated by the "J.1exas
Company, that therefore your complainant consid-: ·
ered said lease contract terminated simultaneously with the
termination of said contract N:B,I{-X-350, a carbon copy of
said notice is herewith filed, marked Exhibit "D" and asked
to be read as a part of this bill; that shortly after August
10, 1928, your complainant received by registered letter from
the legal department of the said Texas Company a letter
dated August 10, 1928, in which it contended that said lease
constituted a complete agreement based on a consideration and
is not subject to cancellation bv reason of the termination of
an entirely separate contract. "'The original letter is here~jtli
filed, marked Exhibit '' E'' and asked to be read. as a p1lrt
of this bill ; and
·
( 4) That in terminating this contract NFI{-X-350, dated
1, 1927, the Texas Company has violated its verbal
agreement with your complainant by which he 'vas to have
exclusive distribution of Texas products, to-,vit, in all of the
Northern Neck of Virginia from the Rappahannock River to
the Potomac River and running from the north side of the
Corrotoman River in Lancaster County to Comorn in ICing
George County and from the north side of the Coan River
in Northumberland County to Comorn aforesaid, the district in which he has heretofore distributed Texas products;
that the said Texas Company has entered into a contract with
another party to distribute its products within the distriGt
aforesaid; that said Texas Company now proposes to take
possession of your complainant's bulk station and storage
property at Sharps aforesaid on the 30th day of August, 1928,
at twelve o'clock midnight and to use same as a storage an¢1
bulk station for its products which will be distributed by a
competititor of your complainant as your complainant, by
reason of the termination. of this contract with the Texas
Compa;ny, has been compelled to arrange for the distribution
of similar products of a company in competition with the
:M~arch
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said Texas Company; that the said Texas Company has
worked a fraud upon your complainant in the obtaining of
saiclleas.e and is guilty of fraud, misrepresentation and duress
in the procuring of same; that said lease is inequitable, unjust and unfair, and that the consideration for said
.
page 6 ~ lease has. failed; that your complainant will be
compelled to deliver said bulk station and storage
station at Sharps, Va., to the said Texas Company on August 30th, 1928, at twelve o'clock midnight unless said Texas
·Company is enjoined and estrained from entering· upon said
premises; that your complainant has no adequate remedy at
law, as his business will be seriously injured and damaged if
he is forced to deliver up said storage station at Sharps, Va.,
as he 'vill be prevented from making deliveries to his custo:p:lers, which damage cannot be arrived at in dollars and
cents; that your complainant ~vill suffer irreparable damage
unless said injunction is granted; that your complainant has
built up .a large and lucrative business through years of intense application and energy and has a large amounf of capital invested in said business and that if said business is ruined
or seriously injured, it would me~n the loss of his lifetime
·accumulation or a large· P.art thereof.
Forasmuch therefore as your complainant is remediless
in the premises save in a court of equity wherein such matters are cog·nizable, your complainant prays that the said
Texas Company may be made a party defendant to this bill;
that proper process may issue; that the said Texas Company
m.ay be required to answer thsi bill but not on oath, the answer under oath being hereby waived; that said contract of
lease dated 1\farch 12, 1927, be cancelled and be declared terminated by reason of fraud in the procurement thereof, by
reason of· its unconscionable lack of equity and by virtue of
tl1e verbal contract ·entered into at the time said contract
of lease was executed providing that said lease would be terminated whenever said contract NFK-X-350, dated ~larch 1,
1927, should be terminated by the Texas Company; that your
complainant's right in and to the immediate possession of
said storage station at Sharps, Va., beginning August 30,
1928, at twelve o'clock midnight be confirmed; that the said
Texas Company be forever enjoined and restrained from
occupying or interfering with said premises described in said
contract of lease on and after August 30, 1928, at twelve
0 'clock midnight, except that they be given a reasonable time
to remove from said premises their equipment, and that your
complainant shall have all other, further and general relief
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in the· premises as the nature of his case may require to equity
shall seem meet.
page 7 ~

FHEDERICI{ NORTHUP,
· Complainant.

NORRIS' & liAYO, p. q.
Viginia,
Lancaster County, to-wit:
...

I, R. 0. Norris, a Notary Public in and for the cou~~
a1id state aforesaid, do C@rtify that Frederick Northup, the
complainant named in the foregoing· bill, this day appeared
before me in my said county and having been duly sworn,
says that the facts and all~gations therein contained are t~e,
except so far as they are therein stated to be upon information, and that so far as they are therein stated to be upon
information, he believes them to be true.
~iven

under my hand this 29th day of .August, 1928.

R. 0. NORRIS,
Notary Public.
1\Iy commission expires Sept. 17th, 1929.
page 8 ~

Process issued and was duly served by the Secretary of the Commonwealth on the Texas Company, a foreign corporation, which process 'vas mailed to
the company a.t its offices in New ·york; the following injunction .order being drawn thereon:
To The Sheriff of Richmond County: _
The object of this Suit is set· out in following
of the J nd-ge:
·

~opy

of order

l~,rederick. Northup

vs.
'f1he Texas ·Company, a corporation.
Injunction..
·upon the prayer of the within bill an injunction is granted
t.he complainant Frederick Northup enjoining ·and restraining the defendant, The Texas Company from occupying or

.=•
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interfering with the premises of the Complainant at Sharps,
Va., known as .Bulk Station, described in the· lease of 12th
~farch, 1927, filed with this bill as Exhibit "B" until the
further order of this Court. This injunction order shall be
in force from this date and shall be effective for thirty days,
nt the expiration of which time it shall stand dissolved unless
before the expiration thereof it be enlarged; but this order
s11all not become effective until the Complainant or some one
for him shall enter into bond before the Clerk of this Court
in the sum of $1,000.00 with approved security, conditioned
to pay all such costs as may be awarded against him and
all such damage as may be incurred, in case this injunetion
shall be dissolved.
JOS. W. CHINN,
Judge of Circuit Court o_f Richmond County.
August 30th, 1928.
Executed in the ·City of Richmond, Va. : Sept. 7, 1928, by
delivering in duplicate a copy of ·"rithin injunction :1\L A.
Hutchinson, the Secretary of the Commonwealth of Virginia
and as such Secretary of the Commonwealth the Statutory
Agent for the Texas Company, a corporation. Place of residence and place of business of said l\L A. Hutchison being in
City of Richmond, Va. Fee of $2.50 paid the Secretary .at
time of service. Sergeant's fee .50.
JOHN G. SAUNDERS,
Sergeant City of Richmond, V a.

By J. H. FLOYD,
.
Deputy Sergeant.
page 9}
This deed made this 31st day of December, 1921, between
The :1\Hlden Packing Co., Inc., party of the first part, and
Frederick Northrup of· Richmond County, Virginia, party of
the second part, witnesseth that for and in consideration of
the sum of ten dollars, to it in hand paid, at and before the
sealing and delivery of these presents, the receipt whereof
is hereby acknowledged, the said Milden Packing Co., Inc.,
does, grant, sell and convey, with general warranty of title,
unto the said Frederick Northup, the following described
·
property, to-wit: ·
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(1) All that ·certain tract of land, situate on the shore of
the Rappahannock River, at Sharps, \Vha.rf, in the county
of Richmond in the State of Virginia, containing two roods
and twelve poles. It being the same tract of land ·which was
conveyed by Eli Sharp to The lVIilding Packing Co., Inc.,
aforesaid, by a deed bearing date on the 20th of June, 1914,
and recorded in deed book 44 at pages 215-216, in the Clerk's
office of Richmond County, ·virginia, to which deed, and to
the Clerk's office of Richmond County, Virginia, to which
deed, and to the references therein, reference is hereby made
for a more particular description of said land; together with
all btiildings, privileges and appurtenances thereto belonging, including store house and stock of general merchandise
therein, .and office attached, with all store and offiee fixtures,
canning factory, furniture and fixtures, tools and machinery
belonging to said cannery ; two building·s erected on piles adjoining the wharf of the lVIaryland, Delaware & Virginia R.
R. Co., at Sharps, Virginia, tog·ether with all fixtures and
furniture and personal property used in or about the same.
(2) Also two gasoline power boats, known as the "Essex''
and the "F. U.N.", and all other boat property of every kind
and description, now o'vned by the lVIilding Packing Co., Inc.,
Also all oyster shore, now belonging to The lVIilding Packing
Co., Inc., with all oysters and shells thereon. Also the good
will of the ~Iilding Packing Co., Inc., and all bills payable
and bills receivable.

(3) And also all other property, both real and personal,
of which The l\Iilding Packing Co., Inc., is seized and possessed; it being the intention of the said ~Iilding Packing
Co., Inc., to convey all of its property of every sort and kind
to the s~id Frederick Northup. In witness wherepage 10 r of The lVIilding Packing Co., Inc., has caused its
corporate seal to be hereto affixed and attested
by its Secretary, and this instrument to be signed, acknowledged, and delivere¢1 in its name and behalf by its President,
on the day, month and year first above written.
(Seal)

· A. B. NORTHUP, President. ·

Attest:
FREDERICK NORTHUP, Secretary.

The Texas Company, Inc., y. Frederick Northup.
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S'ta te of Virginia,
County of Richmond, to-wit:
I, F. C. 1\:fullen a Justice of the Peace in and for the state
and county aforesaid, do certify that A. B. Northup &; Frederick Northup whose names is signed to the writing above,
bearing date on the 31st day of December, 1921, has acknowledged the same before me in my county aforesaid. Given
under my hand this 12th day of January, i922.

F. C. 1\ffiLLEN, J. P.
Virginia:
In the Clerk's Office of the Circuit Court of Richmond
County, the 24th day of March, 1922.
The foregoing Deed was presented and with Certificate annexed, admitted to record at 2.30 o'clock P. 1\L
Teste:

J. B. RAINS, Clerk.
page 11
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State of Virginia :
County of Richmond, To-wit:

I, E. Carter Delano, Deputy Clerk of the Circuit Court for
t.he County aforesaid, in the State of ·virg-inia, do hereby
certify that the foregoing Deed from The 1\filding Packing
Co., Inc., bearing date on the 31st day of December, 1921, is ·
a true copy from the Records of my said Court, and copied
from Deed Book No. 48, at page 123. Given under my hand
and the Seal of my said Court, this 1st. day of 1\iarch, 1929.

E. CARTER DELANO,
Deputy Clerk Circuit Court Richmond County, Va.

(Seal)

Form S-141 26-6M
page 12
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TI-IE TEXAS COJ\IPANY
No. NFK-X-350.
"EX. "A", 1.

CONTRACT (in duplicate) OF SALE made on the 1st day
of 1\{arch, 1927, between THE TEXAS 001\IP ANY, having
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a District Sales Office at Norfolk, State of Virginia herein~
after called S'eller, and FR-EDERICK NORTHUP, doing
business under the name of I\fiLDEN P AOKING ·COMPANY
of Sharps, State ·of Virginia, hereinafter called Purchaser.
2. Products and Quantity. A quantity of gasoline, kerosene,
lubricating oils, greases and other petroleum products equal
to the requirements of Purchaser in his business of distributing petroleum products for the period and at the distribtion
points shown below, but not to exceed in any one year, ex- ·
cept by mutual consent:
(a) Texaco Gasoline 825,000 Gallons ;
(b) Texaco Kerosene ( Cystalite Oil) 225,000 Gallons ;
{c)_ Texaco J\.fotor Lubricants 20,000 Gallons;
(d)' Texaco 1\Iotor Lubricants 7,500 Pounds;
(e) Texaco Lubricating Oils 15,000 Gallons;
(f) Texaco Greases 7,500 Pounds;
(g) ................................ .
(h) ................................ .

3. Duration of Contract. This contract shall remain in
full force and effect for a period of one year from date hereof,
and thereafter until terminated by either party giving to the
other thirty ( 30) days' written notice.
4. Distribution· Points. This contract shall apply only to
the following points: Sharps, Va.; lVIundy Point, Va.; Po~
tomac Beach, Va.
5. Prices. For Texas Gasoline and Texaco l{erosene
( Crystalite Oil) in tank car lots, the Seller's wholesale tank
wagon market price in effect at the respective points of distribution at time of shipment: For prices see attached rider.
(a) less ........ cents per gallon for Texaco Gasoli.ne,
(b) less ........ cents per gallon for Texaco Kerosene,
Should any question arise as to such wholesale tank wagon
market price, Seller, at its optioJ?., may suspend all shipments
until the question is settled, and shall not be obligated to
make up the shipments so suspended.
For all other Texaco Products the regular schedule price
of Seller in effect at time of shipment as listed in Seller's
1·egular selling schedule in effect at its Norfolk, Va., District:
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In Carload Lots In Less than Carload Lots
Less 25%
20%
Less 25%
15%
Less 25%
·15%
(g) · · · · · · · · ~ · · • . . . . . . . .. . . . . . . . . • Less ....... %
.............. %
(h) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Less ....... %
.............. %

{c-d) Texaco Motor Lubricants.. . . . .
(e) Texaco Lubricating Oils~. . . . . .
(f) Texaco Greases...............

Prices are F. 0. B. Seller's shipping point with freight
allowed to point of Destination.
6. Terms and Place of Paylnent:
Gasoline and Kerosene: Net 15th proximo or less 1% for
cash in 10 days.
Other Products: Net 15th proximo or less 2% for cash in
10 days.
Place of payment: Norfolk, Va., Sales Office.

7. Purchaser agrees to keep all equipment used in storing
and/or distributing Texaco Products in good repair and neat
appearance satisfactory to Seller. If in S'eller's judgment
the Purchaser fails to do so, the Seller has the right to cancel
this contract upon 30 days' notice.
8. P~rovisions printed on the reverse side hereof, and on
the memoranda attached hereto, except those which by their
terms are inapplicable, are parts of this contract.
THE TEXAS COMPANY,

By ........................ .
FREDERICK NORTHUP, .
doing business under the name of MILDEN
PACKING CO~IPANY.
Witnesses:

................................... -

....................................
. . . . . . . . . . . . . . . . . . . . Purchaser

By ....................... .
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Contracts involving $5,000 or less and covering periods of
one year or less may be approved and signed by a District
Manager. All other contracts must be approved and signed
by the Sales ~Iauager or an Executive Officer. Until thus
approved and signed on its behalf contracts are not binding
on THE TEXAS CO~IPANY.
(Reverse side:)
PROVISIONS OJ:t., CONTR.A.CT
Sale.-By this contract the Seller sells a.ncl agrees to deliver, and the Purchaser purchases and agrees to pay for,
the goods mentioned 'vithin. Unless otherwise stated in this
contract delivery shall be deemed complete when goods properly cons~gned are placed free on board cars or boats. And
no prior stipulation, agreement or understanding of the parties or their agents, shall be valid or enforceable unless embodied in this contract or covered by these provisons.
Waivers.-The Seller's right to require strict performance
by Purchaser or any and/ or all the terms of this contract
and particularly the provisions relating to payments and
monthly shipments shall not in any way be affected by any
previous waiver, forbearance or course of dealing by S'eller.
Tank Cars.-Any tank cars fun1ished by the Seller shall
be discharged by the Purchaser immediately upon arrival and
delivered back to the railway from which they were received
billed in accordance with forms furnished by the Seller, and
for any cars of the Seller detained more than 48 hours the
'Purchaser, besides paying such .railway demurrage as may
accrue, shall pay the Seller the amount per car stated in the.
contract, or if not stated, then Two ($2.00) Dollars for each
day or portion of a day after expiration of 48 hours.
Boat Deliveries-When shipment is made by boat, lighter
or tank ship, the Purchaser immediately upon the arrival
thereof shall furnish 'vithout cost to the Seller berth at which
the vessel may lie safely afloat a.t all stages, together with the
necessary connections and facilities for receiving and shall
receive the oil as fast as it can be discharged. Th·e oil shall
be pumped out at the expense of the Seller, its risk and responbility ending at the boat's rail. In ports where fire is
not allowed on board vessels the Purchaser shall find and
furnish steam for discharging purposes. The maximum free
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unloading time for lighters is 24 hours and the lay days or
free unloading time for tank ships is the number of running
hours stated in the contract, Sundays and holidays excepted,
and for any lighters or tank ships detained beyond such time
the Purchaser shall pay the Seller at the rate stated in the
contract. When a vessel is delayed in consequence of failure
by the Purchaser to comply with these provisions, or through
any fault or negligence of the Purchaser, the Purchaser shall
pay the Seller demurrage at the rate stated in the contract.
.Access to the shore tanks of the Purchaser and .gauge tables
thereof shall be accorded to the Seller for the purpose of
gauging, and the Purchaser shall deliver to the Seller a receipt for the amount of oil delivered, as shown by ::;uch gauge
taken by a representative of both parties.
Deliveries in Drums.-If serially numbered steel barrels
of the Seller are employed they shall remain the property
of the Seller, and shall be returned promptly on demand in
as good condition as when receivecl, less ordinary wear and
tear, and nothing other than the original contents shall be
placed therein.
Purchaser's Requirements.-!£ the contract covers the requirements of the Purchaser it will be limited to the time
and to the place or places and to the kind or kinds of business or operation specified and also to the normal requirements of the Purchaser at existing and specifi(ld plants or
places of business unless otherwise stated. in the contract.
Deliveries Delayed or Prevented.-The Seller shall not be
liable in damage·s or otherwise when deliveries are delayd .
or prevented by ·fire, storm, flood, war, rebellion, insurrection,
riot, strike, differences 'vith workmen, failure of carriers to
transport or furnish facilities for transportation, or perils
of navigation, even when occasioned by negligence, malfeasance, default or errors in judgment of the pilot, master, mariners or other servants of the ship's owner; or for delay
or failure in delivery when the supplies of the Seller, or the
facilities of production, manufacture, transportation or distribution, which ·otherwise 'vould be available to the Seller,
are impaired by the order, requisition or necessity of any
government or acting authority, or when such delay or failure
is due to any cause whatsoever beyond the control of the
Seller, whether similar to or dissimilar from the causes here
enumerated.
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Payments.-The Purchaser shall pay for goods without
discount or deduction exC'ept as stated in the contract; and if
at any time the financial responsibility of the Purchaser shall
become impaired or unsatisfactory to the Seller or in Seller's
opinion inadequate to meet the· obligations hereunder, ·cash
payments or satisfactory security may be require6.. ).. fah·
ure to pay any amount when due may at the option of the
Seller terminate the contract as to further deliveries, .and no
forbearance, course of dealings, or prior payment, shall affect this right of the Seller.
Claims.-Any claims for defect or variance in quality or
shortage in a quantity shall be made, and the Seller shall be
notified and given an opportunity to inspect, within two days
after the products or goods are delivered, except that if delivery is made in equipment furnished by the Seller such
notice and opportunity shall be given before the products or
goods are unloaded; and if delivery is made in equipment by
the Purchaser such notice and opportunity shall be given before the products or .goods move from point of shipment. If
equipment furnished by the Seller is in bad order or leaking
the Purchaser shall notify the carrier and secure examination
by the authorized agent of the carrier as to the condition of
the shipment before the same is unloaded. Failure of the
Purchaser to comply with these requirements shall operate as
a waiver of any and all claims b:y the Purchaser.
Taxes.-The Purchaser assumes the payment of any tax
or duty now or hereafter imposed by the United S'ta.tes, or
any State, or governmental subdivision thereof, on the products or goods covered by this contract, or upon the sale
thereof, directly or indirectly, including the fair proportion
of any such tax or duty on crude. petroleum; and the Seller
upon payment of such tax or duty may bill the Purchaser
for the amount.
Freight Ra.tes.-The prices mentioned in this contract are
hased on existing freight rates, and if under the contract the
Seller is to pay freight, then in case the rates ae increased
or diminished these prices shall be increased or diminished
accordingly.
·
~:Ionthly Shipmnts.-If the contract extends over a period
of mouths, shipments or deliveries shall be in equal monthly
quantities unless otherwi_se stated in the contract, the Purchaser having the option of varying the monthly quantities
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. by ten per cent, provided that, subject to other provisions of
this contract, the agreed quantity must be taken within the
time fixed.
Approximate Quantities.-In ease deliveries are made in
carload, boatload, or tankwagon lots, deliveries within ten
per cent of amounts called for by the contract or any installment thereof shall be deemd sufficient deliveries
the Seller,
only the actual amount delivered to be paid for.

oy

Trade 1\farks and Name.s.-Purcha-ser shall not sell products purchased from others un4er the trade mark or trade
name ·of Seller, unless Seller shall, after analysis thereof, give
special consent in ·writing; but Purchaser, however, shall have
the right to use the trade mark and trade names of Seller to
identify and advertise Seller's products handled by Purchaser
provided and on condition that Purchaser shall follow directions as to manner of such use given to Purchaser by Seller
from time to time.
Assignability.-This contract is not assignable by the Pur!Chaser except with the written consent of the Seller.
page 13}

EXHIBIT ·''A'' 2.
Norfolk, Virginia.
1\Iarch 25th, 1927.

1\fr. Frederick Northup,
1\filden Packing Company,
Sharps, Va.
Dear Sir:
We take pleasure in handing you herewith an approved
copy of sales contract NFK-X-350 dated March 1st, 1927,
covering a quantity of gasolin.e, kerosene, lubicating oils,
greases and other petroleum products equal to your requirements for a period of one year from March 1st, 1927, and
thereafter until terminated by either party, giving to the other
thirty days' written notice.
Distribution points covered in this contract are as follows:
Sharps, Virginia; Mundy Point, Virginia; and Potomac
Beach, Virginia.
For prices on gasoline and kerosene the sellers wholesal~
tank wagon market price in effect at respective points o£ dis ..
tribution at time· of shipment based 9n sliding scale rider
attached to contract herein.
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The attached paper.s will complete your contract

record~

Very truly yours,
THE TEXAS COlVIPAl~Y
(signed) J. W. THOlviPSON, Supt. (Sales)
page 14 ~

EXHIBIT ''A''.
EX. A 3.

This rider, effective lVIarch 1, 1927, is to be attached to and
made part of Contract No. NFI(-X-350, dated ~{arch 1, 1927.
Paragraph 5, (Clauses "(a)" and "(b)",) is modified as
follows:
For Texaco Gasoline and Texaco l(erosene ('l.Jrystalite Oil)
in Tank Oar Lots, the Sellers wholesale tank wagon market
price (hereinafter called ''~{arket") in effect at the respective points of distribution at time of shipment less
Gasoline

l{erosene

16 or less
17
18
19
20
21
22
23
24 or over

13 or less
14
15
16
17
18
19
20
21 or over

3c

per gallon when market,
exclusive of tax
3-1/8o
ditto
3-1/4c
"
3-3/8c
"
3-l/2c
"
u
3-5/8c
3-3/4c
"
" .
3-7/Sc
4c
"

is

Nothing in this rider contained ·Shall limit the right of the
Seller to require strict performance of all the terms and
conditions of said Contract No. NFI{-X-350.
THE TEXAS COMPANY
By ....................... .
Purchaser sign here
FREDERICK NORTHUP

The Texas Company, Inc., y. Frederick Northup.
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EX. B.
Form G-77

3-26-10~£

SHARPS, VA.
BULl{ STATION
S'tamp ~

LEASE
Abstracted on ~lay 3, 1927.
H. D. F.
By ........ ~ ........ .

AGREEMENT dated on the 12th day of March, 1923, by
and between FRED_ERIOK NORTHUP, of Sharps, Vir.J..
ginia, (lessor) and THE TEXAS CO~IP.ANY, 17 B~attery
rPlace, New York, N. Y. (lessee).
( 1) Premises Leased. Lessor here by leases unto lessee a
tract of land, with the improvements thereon, in the City of
Sharps, County of Richmond, State of Virginia, described
as ·follows:
BEGINNING at a point in the northerly side of the pier
head of Sharps Wharf, so called, distant six hundred eightytwo (682) feet as measured southerly along the easterly side
of a wooden run"ray built from the northerly shore of Rappahannock River and fifteen (15) feet westerly from the
easterly side of such pier head; running thence generally east
at right angles with such runway a distance of fifteen (15)
feet; thence turning at a right angle and running generally
south a distance of thirty two (32) feet; thence turning at a
right angle and rum1ing genera.lly west a distance of twenty
· two (22) feet; thence turning at a right angle and running
generally north a distance of thirty hvo ( 32) feet, and thence
turning at a right angle and running generally east a distance of seven (7) feet to a point or plac-e of beginning.
TOGETHER with a space seven (7) feet wide and six
lntndred and eighty two (682) feet long, running northerly
from the tract above described, to a certain wagon-fillers, and
space seven (7) feet 'vide and two hundred and thrity (230,
feet long running southwesterly from the twe11ty two feet by
thirty-two feet (22'x32") space described to boat connection
· dock sixteen feet by thirty feet (16'x30") and space under-
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l~eath such boat connection dock, and together with the. right

of ingress and egress to and from such riser or wagon-fillers
for the agents, teams, servants, customers and vehicles of the
1Lessee, and the teams and vehicles of Lessee's customers,
from .and to the public highway known and designated as
!\fain Street, and together with the right to joint use with the
Lessor of the board walk running easterly from the said six
hundred and eighty-two (682) feet runway to Sharps Packing
!louse platform, and together ·with a strip of land about forty
four (44) feet wide ituated between said six hundred and
eighty two (682) feet runway and platform adjoining packing
l1ouse of owner, and extending for a distance of approximately fifty (50) feet north of a certain board walk which
runs easterly from said six hundred and eighty-two (682) feet
long runway to the platform adjoining ·packing house of
owner.
TOGETHER with all right, title and

ii~terest

of lessor in

nnd to any and all ways bounding on said described

pre~

ises.
S. N.

(2)-Term. To Have and to Hold for the term of Five {5)
years, from and after the 24th day of 1\{arch, Nineteen Hun. dred Twenty-seven 1viarch 24, 1927) but subject to termination
by lessee at the end of the first year or any subsequent year
upon thirty ( 30) days' written notice from lessee to lesso1·.

S. N.
OI{

J. 1vL D.
(3) Rental Lessee ag-rees to pay the following rent for
premises-$25.00 per annum, payable in advance.

sa~d

and agrees that, if any installment thereof shall be due and
unpaid for ten (10) days after written notice of such default
has been delivered to the Assistant Land Attorney or lessee
at 17 Battery Place, New York City, lessor shall then have
the right to terminate this lease on thirty (30) days' written notice to lessee.
(4)-Maintenance. Lessor agrees to maintain said premise.s and improvements. in good repair during the term of the
lease. In the event of his failure to do so, lessee may, at tis
election either terminate the lease on thirty (30) days' no- ·
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tice to the lessor, or make the necessary repairs, at the expense of lessor, and have the right to apply accruing rentals
for the purpose of reimbursing itself. If, during the time the
premises are undergoing repairs, the use thereof by lessee is
~aterially interfered with the rent accruing during such pe- - ·
riod shall be abated.
( 5 )-Removal of Property. Lessee shall have the right at
any time during the continuance of this lease or within thirty
(30) days after its termination to sever and remove all fix-tures, equipment and other property of lessee placed on said
premises by lessee during the term of this or any previous
lease, or any extension or renewal thereof.
( 6)-Lessee 's H.ight of Termination. Should the structures
on said premises be destroyed by fire or storm, or should lessee
for any reason be prevented from establishing or continuing
the business of distributing petroleum products on said premises or should said business. for any reason in le~see's judgment become unduly burdensome, lessee may terminate this
lease upon giving ninety (90) days' written notice, in which
event the rental obligation shall be prorated to the date of
such termination.
(7)-Damages for Defect in Title. Lessor covenants that
Iw is well seized of said premises, has good right to lease the
same, and ''rarrants and agrees to defend the title thereto;
and to reimburse and hold lessee harmless from all damages
and expenses which. lessee may suffer by rea~on of any restrictions, encumbrances or defect in such title.
(8)-Taxes and Encumbrances. Lessor agrees to pay all
taxes, assessments and oblig·ations -which are or may become
a lien on the demised permises and improvements as they become due. If lessor should fail to do so, lessee shall have the
right either to make such payments for the account of lessor,
in which event it shall be subrog·ated to all the rights of the
holder of_ such lien, and in addition thereto shall have the
right to apply accruing rent_als in satisfaction of such obligation; or lessee, in the event of a foreclosure of any -such lien
and the sale of said demised premises and improvements, shall
l1ave the right to buy in said premises and improvements for
its own account.
( 9 )-Successors and .Assigns.

This agreement shall be

~2
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binding upon and shall inure to the benefit of the parties hereto and their ·respective successors or assigns.
IN WITNESS WHEREOF lessor and lessee have hereunto subscribed their names the day and year first above
written.
(Seal)

FREDERIC!{ NORTHUP.
Witness.: .... , ............... .
THE TEXAS

C0~1PANY

(Lessee)

Witness: L. L. BRUTEN.
By H. S. G.,
.Assistant ]\!Ia.nager.
Attest:

W. G. 1\fcCONI{EY,
. .Assistant Secretary.
State of Virginia,
County of Richmond, ss :

I, J. R. Walker, a Notary Public for the County and State
aforesaid, do hereby certify that Frederick Northup, whose
name is signec1 to the foregoing writing, bearing date on the
12th day of 1\!farch~ 1927, has this day acknowledged the same
·before me in my county aforesaid.
My Commission expires on the 1st day of July, 1929.
Given under my hand the 12th dy of March, 1927.

J. R .. WALKER,
Notary Public.
Approved as to Terms C. M. Schubet Description A. C.
Hersey Form .A. C. Hersey
A. U. H. to R. H. Ex. H. 4/7 1927
R. H. to A. U. H. Res 4/8 1927
No Tax or Seal by Laws of Virginia.
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EXHIBIT ''C''.
July 30, 1928.

REGISTERED 1IAIL
RETURN RECEIPT REQUESTED
DISTRIB1TTORS CONTRACT
FREDERICIC NORTHUP
SHARPS, VA.
1\tiUNDY POINT, VA.
POTOlVIAC BEACH, VA.
~Ir.

File-153-447

Frederick Northup,
Sharps, Va.
!Dear Sir:
According to the terms of contract NFK-X-350, now existing between the Texas Company and Frederick Northup,
doing business under the name of ~filden Packing Company
at Sharps, ~1undy Point and Potomac Beach, Va., dated
l\1:arc.h 1st, 1927, provides in clause 3 that said contract shall
remain in full force and effect for a period of one year from
date thereof and thereafter until terminated by either party
giving to the other thirty (30) days written notice.
This is to advise that thirty ( 30) days after July 30st,
1928, at 12 :00 ]\fidnight the Texas Company will consider
the above said contract as cancelled.
Under clause· 5 of existing license agreements in effect
at Sharps, l\1undy Point and Potomac Beach, Va., between
'l1he Texas Company and Frederick North.up, doing business· under the name of lVIilden Packing Company at points
mentioned, said license agreements are cancellable forthwith
in the event of the termination of a certain sales contract
NFI(-X-350.
.
.
This is to be considered notification of cancellation of said
license agreements thirty (30) days from July 31st, 1928 at
12 :00 l\tiidnight.
Very truly yours,
THE TEXAS COMPANY
(signed) H. S. GRUET,
Asst. District Manager.
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.EXHIBIT "D".
Sharps, Virginia,
August 7th, 1928.

ltEGISTERED ~!AIL
RE.TURN RECEIPT REQUESTED
The Texas Company,
Norfolk, Va.

Gentlemen:
You have notified me as of July 30th, 1928, that my contract with you NFlr.-X-350, would be cancelled thirty (30)
days after July 31st, 1928, at 1\Hdnight.
You of course a·re aware that my lease to you of my prop. erty at Sharps, Va., was founded upon the consideration that
·the aforesaid contract NFK-X-350 had been made and was
in full force, since you have seen fit to ·give notice of the cancellation of said contract NFI{-X-350 thirty days after July
lst,. 1928, at- 12 o'clock 1\Iidnight, I am duly notifying you
that your Lease Contract for my Sb~rps, Va., property will
he considered by me cancelled at the same time that contract
NFK-X-350 will be cancelled, namely. thirty (30) days after
,July 31st, 1928, at 12 o'clock ]\fiduight. Therefore this is
fur~.her to notify you that I shall expect you to remove your
Tanks, Equipment, etc., from my Sharps, V a., property and
to vacate the same not later than thirty days after July 31st,
1928, at 12 o'clock J\Hdnight.
·Yours very truly,
FREDERICK NORTIIDP.
page 18

~

EXHIBIT ''E''.
August lOth, 1928.
DISTRIBUTORS CONTRACT
FREDERICK NORTHUP
SHARPS, VIRGINIA.

REGISTERED MAIL
R-ETURN RECEIPT REQUESTED
Mr. Frederick Northup
Sharps, Va.
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Dear Sir:
Your letter of August 7 to our Norfolk office relative to
<>ur lease with you at Sharps, Virginia, has been referred to
·
me for reply.
This is to advise you that your notice of cancellation of
lease is entirely out of order. The lease itself constitutes a
complete agreement based on a valid consideration and is not
subject to cancellation by reason of the termination of an
entirely separate and distinct contract.
Inasmuch as our license agreement with you was duly can~elled pursuant to its terms, by letter of July 30, we shall expect you to remove from the premises in question at midnight
30 days after July 31, in accordance with our,.notice.
Very truly yours,
(signed)

ALBERT E. VANDUSEN,
Attorney.

page 19 ~

In the Circuit Court of Richmond County, Virginia, on the 27th day of September, 1928, came
respondent by counsel and filed his demurrer to the bill, together with his grounds therefor in writing, which demurrer
and grounds are in the following words and fig11res as follows:
page 20

~

Virginia:

In the Circuit Court of Richmond County.
Frederick Northup

v.

The Texas Company.
DE:NIURRER.
The demurrer of the Texas Company, defendant, to the
bill of complaint of Frede~ick Northup.
· The defendant says: That the bill filed in this cause is
not sufficient in law and the follo,ving grounds are here set
out as follows:
1. The plaintiff, is he has any remedy at all, has a complete and adequate remedy at law.
..
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2. The sales contract of date l\1:arch 1st, 1927, is a written contract complete on its face, unambiguous, based on
adequate consideration, contains a complete memorial of the
parties, is not dependent upon any other contracts ·between
the parties, makes no reference to any other contract and
oral· testimony is not admissible to add to, change, vary, contradict or explain its terms.
3. That the lease set out in the bill of date l\1:arch 12, 1927,
is a complete written memorial of the parties, based on adequate consideration, unambiguous in its terms and is independent of any other contract entered into between the parties
and makes no 1eference to any other contract and oral testimony is not admissible to add to, vary, contradict, change or
explain its terms.

4. That the oral agreements referred to in the bill are referr.ed to as part of the consideration for the lease of l\farch ·
12th; 1927, and the contract of l\{arch 1st, 1927, and are not
susceptible of proof by oral testimony.
·

page 21

~

5. That the allegations of fraud are not sufficient
to inform the defendant, the allegations of the
breach not being an allegation of fraud.

6. That the alleg·ation of inadequate consideration and failure of consideration is not an allegation of fraud.

7. That the allegations in the bill .of the manner in which
the signature of complainant ·was obtained to the lease of ·
March 12, 1927, are not sufficient allegations of fraud in the
procurement of the said contract of 1\'Iarch 12th, 1927, and
the intention of defendant to defraud complainant is not alleged in the bill, and there is no allegation tha.t the verbal
agreements were untrue or that they were made for the purpose at the time of defrauding complainant.
8. That fraud not being properly and sufficiently alleged
in the bill of complaint, parol testimony is not a.dmissible to
vary, add to, contradict, cl1ange and P.Xplain the sales contract of date March 1st, 1927, and the lease of l\farch 12th,
1927.

9. That the lease of date March 12th, 1927, does not show
on its face that it is inequitable but on the contrary shows
that it is based on valuable and adequate consideration.
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10. That there is not sufficient allegation of duress to render the contract of lease void.
11. That an oral agreement not to cancel contract of sale
of date ~!arch 1, 1927, is not admissible.
12. That complainant's bill does not set out a cause of action against the defendant.
13. That complainant's bill does not show grounds for equitable relief.
14. That fraud is not sufficiently allegecl in the bill to perrnit the introduction of parol testimony.

F. l\I. CHICHESTER, p. d.
page 22 ~

And at the same time filed its sworn answer
with exhibits, which is in the following words a.nd

figures:
page 23 ~ In the Circuit Court of Richmond County,
Virginia.
lt,rederick Northup, Complainant,
vs.
~rhe Texas Company, Inc., Defendant.
ANSWER.
The answer of the Texas Company, Incorporated, to a bill
of complaint filed against it in the Circuit Court of Richmond County, S'tate of Virginia, by Frederick Northup, complainant.
This respondent, reserving to itself the benefit of all just
exceptions to the said bill of complaint, for answer thereto,
or to so much thereof as it is advised that it is material it
should answer, answers and says:
That it is true that the complainant has for many years
been a distributor of combustible and lubricating oils manufactured by this respondent in the territory kno·wn as Richmond, Lancaster, Northumberland and Westmoreland Counties, Virginia, and that the said complainant has had the ex-

-------------------------"-----~-----
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elusive distribution o£ the products of the said company in the
said district.
That the said products have been furnished by this respondent to the complainant under yearly contracts dating
back many years and renewed from time to time as the said
contracts w.ould expire.
Tha.t during the first part of 1\farch, 1927, complainant and
respondent entered into a contract which was in effect a renewal of prior contracts, which bore date 1\iarch 1st, 1927,
and known as NFI\::-X-350, whieh contract is filed -with complainant's bill, which contract. 'vas operated under from the
date of its execution until the last day of July, 1928, and
was known as contract of sale, when the same was cancelled
by respondent.
page 24 ~

It is a.lso true that the complainant, Frederick
Northup, is the o'vner in fee simple of a certain lot
of land on the Rappahannock River at Sharps, Richmond
County, Virginia, 44 feet by 50 feet in area, out from which
into the Rappaharu1ock River is erected a wharf, an accurate
description and survey of which is sho'vn in ''Exhibit B '',
ffiled with complainant's bill, from which point on the Rappahannock River all of the products of respondent, the Texas
Company, are distributed to that district, and that the said
-property was leased to the Texas Company, respondent, by
the said Frederick Northup for a period of five years ~rom
lVIarch 24th, 1927, whch lease is fully set out as to terms
and figures in complainant's "Exhibit B" aforesaid.
It is also true that for many years complainant has conclusively distributed products of the Texas Company, respondent, in the district aforesaid; that about sixty days
prior to the cancellation of the sales contract and licenses
agreement the complainant engag·ed in the distribution of·
other products in competition to those manufactured by the
Texas Company, to-wit, the American Oil Company; that it
is true that by reason of such action on the part of complainant, and pursuant to the terms of the sales contract, the same
was cancelled ·by this respondent, the Texas Company, by a
registered letter addressed to the said Frederick Northup,
of date July 31st, 1928, which letter is filed as an exhibit
with complainant's bill, and at the same time and i~ the said
letter the license agreement of date February 15th, 1927, a
photostatic copy of which is filed with this answer and marked

-----
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"Exhibit A", was also cancelled according to the terms of
.
the said license agreement.
Your respondent, the Texas Company, hereby most positively and emphatically denies that the said compage 25 ~ plainant, }.,rederick Northup, was notified that it
would not become a party to the said contract of
sale dated March _1st, 1927, and known as contract NFK-X350 until and unless complainant, Frederick Northup, executed a lease to the said respondent, the Texas Company,
leasing to the said Texas Company the storage station at
Sharps, described in ''Exhibit B '' and respondent further denies that it did, by any accredited agent, so inform complainant. Your respondent further emphatically denies that
it, through its accredited. agent or agents, informed complainant that his contract gave his exclusive sale of tha
products of the said company in the district which he served,
and further denies that any such statement was ·made by any
accredited agent of respondent.
Your respondent further denies that it was agreed verbally
between its accredited agent or agents and complainant that
said complainant should have exclusive sale of its products
in the district aforesaid as a consideration for executing the
lease described in "Exhibit B" filed with the bill. Your respondent further denies ~nd states that it is absolutely untrue that it, t~rough is accredited agent or agents, promised
tomplainant that whenever the said contract of sale, dated
March 1st, 1927, was terminated by respondent, the Texas
Company, the lease filed as ''Exhibit B '' would be terminated.
Your respondent further denies most emphatically that it
made any oral promise, through its accredited agent or agents,
that the lease ,"Exhibit B", 'vould be terminated if the contract of sale, "Exhibit A", was terminated, and it further
denies that as a consideration for entering into the lease
"Exhibit B ", it promised complainant the- exclusive distribution of its products in the district. set out in the said bill, .
thereby working a fraud upon the said complainant and it
emphatically denies that it, through its accredited agent or
agents, was guilty of fraud, misrepresentation and duress
in procuring the signature of complainant to the
page 26 ~ lease set out in ''Exhibit B'' 'vith complainant's
bill.
It further· denies that the said lease is inequitable, un-
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just and unfair and that the consideration for the same has
failed. Your respondent therefore emphatically denies each
and every averment of complainant.
And for further answer to said bill your respondent alleges that its dealings with complainant extended over a
number of years and that the sales contract of date ~larch
1st, 1927, was a renewal of agreements which had been theretofore operated under for many years; that the license agreement of date February 15th, 1927, filed with this answer and
marked "Exhibit A" was a renewal of many other license
agreements, and that the lease dated 1\farch 12th, 1927, and
referred to in complainant's bill as "Exhibit B", was the
renewal of an old lease which said respondent, the Texas
Company, had with the l\Hlden Packing Company for a period of five years from ~larch 24th, 1915, until l\{arch 24th,
1920, and renewed from year to year until March 24th, 1927,
when the present lease, ''Exhibit B '' in complainant's bill,
~as executed; that the said sales contract filed with complainant's bill is a complete contract in itself, entered into
between respondent, the Texas Company, and Frederick
Northup, providing for the same and distribution of the products of respondent, the Texas ~Company, at Sharps, Virginia,
1\tiundy Point, Virginia, and Potomac Beach, Virginia, 'vith
the rig·ht of either party to terminate the same by giving to.
the other party thirty days' written notice, which contract
was negotiated by L. L. Breeden, agent and representative
of respondent, and signed by Frederick Northup in his presence; that, although the said contract bears elate of March 1st,
1927, the same 'vas not actually signed by the said Frederick
Northup until the 12th day of 1\Iarch, 1927, in the
page 27 ~ city of Norfolk; on the same day license agreement filed with this answer, marked "Exhibit A",
was signed, as well as the lease filed with complainant's bill
and marked "Exhibit B"; that the said license agreement
· bears date February 15th, 1927, and is·a lease from the Texas
Company of the real estate set out therein to Frederick
Northup for a period of five years at a rental price of $14.85
per month, which was to take care of the value of improvements put on the said real estate by the said Texas Company, respondent, which license provided for its termination
by the licensor, the Texas Company, respondent, a.t the expiration of the first month or any subsequent monthly period
by thirty days' prior written notice from the licensor, the
Texas Company, to the licensee, Frederick Northup, which
license agreement also provided, under clause five, "Licensor
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hereby reserves the rig·ht at any time to cancel and terminate
this license forthwith in event of the termination or failure
of consummation of a. certain sales contract now in force or
being negotiated between the parties hereto, or any agreement in continuation thereof or in substitution therefor; or
in case the licensee ceases to store, handle or sell the products
of the licensor; or in case the licensee does not conduc.t the
business on the license premises with due diligence in the judgment of the licensor; or in the event of the expiration or
termination of a certain lease, sublease or assig·nment dated
the 14th day of August, 1915, by and between ~filden Packing Company and licensor''; that the lease of date 1\tiarch
12th, 1927, marked'' I~~xhibit B'' with complainant's bill, which
took effec.t on the 24th day of ~Iarch, 1927, and ran for aperiod of five years thereafter from Frederick Northup to the
Texas Company, 'vas subject to termination by
page 28 ~ lease at the end of the first year or any subsequent
year upon thirty days' written notice from the
lessee to the lessor and was a renewal of a former lease of the
said premises; that all of the said contracts are in writing,
the terms of which are set out expressly and explicitly without any ambiguity as to their terms; that the said lease dated
~larch 12th, 1927, is not dependent on any other transaction
or contract between complainant and respondent, is complete
as to its terms, unambiguous and is not susceptible to introduction of oral testimony to add to, change, vary or modify
its terms; that all of the said contracts are complete on their
faces and executed and delivered without condition and are
completed contracts under which the parties have been operating for a period of over twelve months; that the consideration of $25.00 per year as a rental for the real estate and
improvements set out in the said lease of ~iarch 12th, 1927,
is not inequitable since it is the same consideration which was
set out in the lease made between the said part~es herein referred to of date August 14th, 1915, which took effect on the
24th clay of l\Iarch, 1915, and for the further reason that respondent, the Texas Company, at an expenditure of some
$7,000.00, placed the improvements 'vhich are now on the property embraced in the said lease of ~{arch 12th, 1927, and
for which respondent, the Texas Company, only cha!rged a
rental of six per cent on its investment. or a portion of the
same of $2,970.00 as expressed in the license agreement of
February 15th, 1927.
Your respondent therefore alleges that there was no fraud
in the procurement of any of the aforesaid contracts, to-
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Wit, the contract of sale, the license agreement and the lease,
and denies in toto that any fraud was practised as an inducement to the execution of these contracts and depage 29 ~ nies in toto that any oral agreement or promise
was made in connection with the execution of the
said three papers 'vhich could vary or alter the terms of the
same and especially the lease of nfarch 12, 1927, and denies
the right of complainant to introduce oral testimony of any
alleged agreement or representation which would alter the
terms of the said contracts, which have been fully executed,
delivered and under which the parties have been operating
since their execution up to the time of the notice of cancellation of the sales contract of date March 1st, 1927, and the
license agreement of February 15th, 1927. And now having fully answered the complainant's bill this
respondent prays to be hence dismissed with his reasonable
costs by him in this behalf expended, and prays for a. dissolution of the injunction heretofore awarded and dismissal of
complainant's bill and for damages for the time he has been
deprived of the occupation of the premises under contract of
:1\Iarch 12th, 1927.

THE TEXAS COl\iPANY, INC.
By F. 1\L CHICHESTER, Attorney.

F. 1\f. CHICHESTER; p. d.
State of Virginia,
City of Fredericksburg, to-wit:
I, Sara F. vVillcox, a notary public in and for the city and
State aforesaid, do certify that L. L. Breeden, a special representative of the Texas Company of New York, Inc., personally appeared before me in my city aforesaid and having
been duly s'vorn, says that he personally, as representative of
the said company, negotiated the transactions in connection
with the sales contract of date l\1:arch 1, 1927, the license
agreement of date February 15, 1927, and the lease
page 30 ~ of date March 12, 1927, 'vith l\1:r. Frederick Northup, all referred to in the above answer, and is personally familiar with all of the allegations and facts contained .
~n the above answer and that the said facts and alleg-ations contained therein are true. He further made oath that the allegations contained therein are true. He further made oath

...
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tl1at the allegations in the bill of complaint that fraud was
practised on the said Northup as an inducement to sign the
lease of date lVIarch 12, 1927, set out in the bill is absolutely
untrue and that the denials of the fraud set out in the above
answer are true; that he has read the said answer and all
the facts and allegations set out therein are true.
lie further made oath that no promise was made by himself or auyne for him that in case the said sales contract
of date ~:larch 1, 1927, was cancelled by either party to the
..contract on thirty days notice that the said Frederick Northup
would have the right to cancel the said lease of date ~{arch
12, 1927, upon thirty days notice.

L. L. BREEDEN.
Subscribed and sworn to before me this 12th day of September, 1928. Given under my hand the above date.

..j

---·-~-

.

_..,

___ ._ . ------·--.....

·-

·~

I\Iy commission expires July

SARA F. WILLCOX,
Notary Public.. . _~ :
13~

1929.

State of Virginia,
City of Fredericksburg, to-wit:
This day personally appeared before me, Sara F. Willcox,
a notary public in and for the city and State aforesaid, F. A.
~Perry, who being duly sworn deposes and says as follows:
page. 31}

That he called on Frederick Northup at the direction of the Texas Company, Inc.., in company
with 1\fr. L. L. Breeden of the Texas Company, at which time
:Mr. N-orthup was solicited to sign the sales contract NFK-X350 of date 1\:Iarch 1, 1927, filed as an exhibit in the case of
Northup v. The Texas Company, Inc., now pending in the
Circuit Court of Richmond County, Va.,. the license agreement of date Feb1·uary 15, 1927, and the lease of the real .
estate at Sharps Wharf, Va., of date lVIarch 12, 1927, which
latter paper is also filed as an exhibit in the above styled
suit, and at the time of such visit there were no promises
made to 1\fr. Northup that upon the cancellation of the sales
contract by the said Texas Company that the lease of March
12, 1927, would also be cancelled by the said Northup on
thirty days notice. No promises or inducements were held
out to 1\:Ir. Northup by either ~{r. Breeden or myself as an
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inducement to cause l.llm to sign the lease of date March 12,
1927. Arrangements were made at the time of tl1is visit for
J\tlr. Northup to meet ~1:r. Breeden in Norfolk. This visit to
Mr. Northup was made on ~:larch 9, 1927.
And I further make oath that I did not at the. above referred to time nor a.t any other time, hold out any inducements
to l\fr. Northup nor did I make any promises to him on ·behalf
of myself or the Texas Company to induce him to sign the
aforesaid papers. The papers were presented to him, the
terms of each plainly expressed therein and I had no authority to make any changes or promises changing the terms
of the same.
Given under my hand this 12th day of September, 1928.
F. A. PERRY,
Fredericksburg, Va.
Subscribed and sworn to before me this 12th day of September, 1928. Given under my hand the date above mentioned.
SARA F. WILLCOX,
Notary P.ublic.
J\tly commission expires July 13, 1929.
page 32
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EXHIBIT ''A''.
Sharps, Va.
Bulk Station..

LICENSE AGREEl\fENT.
Agreement dated the 15th day of February, 1927, by and
between THE TEXAS CO~iPANY, 17 Battery Place, New
Yor, N.Y. (licensor) and FREDERICK NORTHUP, an individual doing business under the name of ~IILDEN PACKING COMPANY, of Sharps, Va., (licensee) WITNESSETH
(1)-Premises Licensed. Licensor does hereby license and
permit licensee to enter upon, use and occupy for the purposes and on the conditions set forth the following described
property situated in the ·City of S11arps, County of Rich:mond, .State of Virginia, described as follows:
Beginning at a point in the northerly side of pier head
of Sharps Wharf, so called, distant six hundred eighty two
( 682) feet as measured southerly along the easterly side of a
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wooden runway built from the northerly shore of Rappahannock River and fifteen (15) feet westerly from the easterly
side of such pier head; running thence generally east at right
angles ':vith such runway a distance of fifteen (15) feet;
thence turning at right angle and running generally south a
distance of thirty two (32) feet; thence turning at a right
angle and running generally 'vest a distance of twenty-two
- (22) feet; thence turning at a right angle and running generally north a distance of thirty-hvo (32) feet, and thence
turning a.t a right angle and running generally east a distance
of seven (7) feet to a point or place of beginning.
Together with a space seven (7) feet wide and six hundred
and eighty two (682) feet long, running northerly from the
tract above described, to a certain wagon-fillers, and space
seven (7) feet wide and two hundred and thirty
page 33 ~ (230) feet long running· southwesterly from the
twenty two feet by thirty two (22x32) feet, space
described to a boat ·connecting dock sixteen feet by thirty
feet (16x30), and space underneath such boat connection
dock, and together with the right of ing-ress and egress to
and from such riser or ·wagon-fillers for the agents, teams,
servants, customers and vehicles of the licensee and the teams
and vehicles of licensee's customers, from and to the public
hig·hway known and designated as Nlain Street, and together
with the right to joint use with the Licensor of the board
walk running easterly from the said six hundred and eighty
two (682) feet runway to Sharps ~acking House platform,
and together with a strip of land about forty-four (44) feet
wide situated between said six hundred and eighty-two (682)
feet runway and platform adjoining packing house of owner,
and extending for a distance of approximately fifty (50) feet
north of a certain board walk which runs easterly from said
six hundred and eighty-two (682) feet long runway to the
platform adjoining packing house of owner.

TOGETHER with all rights, titles, and interest of Liin and to any and all ways bounding the above described premises. Together with the buildings, improvements, fixtures, equipment and facilities of licensor now located on said premises as follows:

~cnsor

BUILDINGS

1\IIAOHINERY, TOOLS, ETC.

1-10x16 shed
1-'Varehonse

PUl\IPS
1-Rotary Pump
1-#9 ,,
"
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TANKS
1-600 Gal. Truck Tank
1-Graduating Tank
1-10x30 Tank
and such other buildings, improvements, tools, fixtures, equipment and ·facilities as may now -be on said premises or as
licensor may herafter, during the continuance of this lease,
erect or place thereon. ·
·
page 34 ~

(2)-Term. This license shall continue for the
term of Five Years from and after the 1st day of
1\farch, Nineteen I-Iundred Twenty Seven (1\farch 1st, 1927)
but subject to termination by licensor at the expiration of
the first month or any subsequent monthly period by thirty
(30) days' prior written notice from the licensor to the
licensee.
(3)-Rental. Licensee shall pay licensor as compensation
for this license the sum of $178.20, payable in equal monthly
installments of $14.85, in advance, being 6% of station investm~nt, a~ounting to .$2,970.00.
(4)-Use. Licensee shall use the said premises and such
buildings, improvements, tools, equipment and facilities for
no purpose other than the storage, handling and sale of petroleum products.
( 5 )-Cancellation. Licensor hereby reserves the right at
any time to cancel and terminate this license forthwith, in
event of the termination or failure of consummation of a
certain sales contract now in force and being negotiated between the parties hereto,· or any agreement in continuation
thereof, or in substitution therefor;. or in case the lieensee
ceases to store, handle or sell the products of the licensor;
or in case the licensee does not conduct the business on the
licensed premises with due diligence in the judgment of the
licensor; or in the event of the expiration or termination of a
certain lease, sublease or assignment dated 14th day of Au·gust, 1915, by and between Milden Packing Company and
licensor.
(6)-Maintenance. Licensee shall maintain the said. premises in good repair, subject to the approval of licensor, duringthe term of this agreement, and in case of licensee's failure so

The Texas Company, Inc., y. Frederick Northup.

47

to do, or in the ·eyent that from any cauf:?e the premises be.;,
come in whole or in part unfit for oc~upancy or
page 35 r .useless or unavoidable for licensor's or licensee's
purposes, this agr~ement may be terminated by
licensor forth,vith and the unearned rental, if any, at the·
time of such termination shall be returned to licensee.

(7) .Alterations, Repairs, Etc. Licensor reserves the right
to enter upon the said premises by its representative at any
time during the continuance of this agreement and make such
additions, alterations, repairs or substitutions in either the
premises, buildings, improvements, fixtures, tpols, equipment,
and facilities as it shall deem necessary or desirable; but no
change, alteration· or substitution shall be made .by licensee
unless the consent in writing of licensor be first obtained.
(B)-Licenses, Etc. Licensee shall obtain all necessary
l_icensee or permits to do business on the licensed premises
which may be required by any municipal ordinance, state
regulation g·overnmental authority or otherwise.
(9)-R.e-Delivery. Upon the expiration of this agreement
or the termination thereof, licensee shall yield up and return
to licensor the said premises, and all the said buildings, improvements, fixtures, tools, equipment and ·facilities in as
:good condition as when received by licensee, ordinary wear
and tear excepted.
·
(10)-The license hereby given may not be assigned or
transferred either in whole· or in part by licensee without the
written consent of licensor.
IN WITNESS WHEREOF the said licensor and licensee
have hereunto caused their names to be subscribed the say
and year .first above written.
CO~iP.ANY (Licensor)
By .......................
Asst. Manager.

THE TEXAS'

I

Attest:
Asst. Secretary.
AiiLDEN PACKING COMPANY
FREDERICK NORTHUP

••••
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Witness:
L. L. BREEDEN.
Approved as to : Terms ......... ·.. Description .......... .
Form ................... .
page 36 ~

And on the same day the complainant filed affidavits of himself, J. W. Thompson and Williar
Thompson in support of the allegations of the said bill, which
are in the following words and figure~:
page 37 ~

I, Williar Thompson, having been duly sworn,
state upon oath as follows: During ~Iareh, 1H27,
~Ir. Frederick Northup raised the questions, during negotia. tions as to terms, etc., for a certain lease, tbe Texas Company was endeavoring· to have Frederick Northup affix his
-signature to, covering a certain wharf and land at Sharps,
Va. ·He did not want to sign this _paper as the consideration
·was inadequate as to its actual value, and the further obligation on him to pay taxes and maintain this wharf in good
condition. The consideration mentioned in the lease was
i$25.00 per annum and further that the lease gave the Texas
!Company the right to cancel at the end of the first year on
notice but did not give him the same rig·ht.
I, being District Manager of tlie Texas Company, Nor:folk,
Va., District, assured 1\1:r. Northup that the sales agreement
for the distribution of their products was the real consideration and the rental paid was nominal and felt assured that hfr
would receive a square deal if the sales agreement \vas cancelled, and I certainly did not think they would hold him to
the lease. This question arose from the fact that Mr. Northup
~new that the Texas Company had cancelled several Distributors :Sales Agreement just prior to that time. I looked
upon the sales agreement as giving JYir. N·orthup sole distribution of Texaco products at Sharps and territory tributary thereto, and felt that the Sales Agreement was a valuable consideration.

WILLIAR

THO~IPSON.

Virginia:
Richmond County, to-wit:
Subscribed and sworn to by said Williar Thompson be-
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fore me this 26th day of Sept., 1928, in my office and county
aforesaid, this 28th day of Sept., 1928.

E. CAR.TER DELANO,
Deputy Clerk of Circuit Court
Richmond County, Virginia.
page 38

r

~,rederick

v.

AFFIDAVIT.
Northup

'l1he Texas Company.
I, J. W. Thompson, having been duly sworn, make the following statement:
Prior to and during the month of lviarch, 1927, I was emp]oyed by the Texas Company as Assistant ]\fanager of the
Norfolk, Va., District, which District included the territory
served by lvfr. Frederick Northup. During the above stated
period I personally negotiated the S'ales agr~ement, dated
:Thfarch 1, 1927, with 1\:Ir. Frederick Northup and a certain lease
on wharf property at Sharps, Va., owned by the sai¢1 Frederick Northup. J\{r. Frederick Northup objected to the signing by him of said lease for the reason that it 'vas for a term
of five years while the sales contract was for a term of one
year only, and for the further reason that the sales agreement could be terminated by either party on thirty days' notice while the lease agreement could only be terminated by
the Texas Company on thirty days' notice after the end of
any lease year. In my capacity as Assistant 1\!Ianager I personally assured Mr; Northup that the real consideration of
the lease was the sales contract, which I considered carried
with it sole distribution in 1\!Ir. Northup's territory, and that
I was certain that if the sales agreement were cancelled, the
Texas Company would certainly not hold him to the lease,
after said cancellation, on property so far in excess in value
of the nominal consideration of $25.00 annually. This 26th
day of September, 1928.

J. W. THOl\fPSON.
State of ·virginia:
County of Richmond, to-wit:
Subscribed and sworn to by the said J. W.

Thompso~

be-
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fore me this 26th day of Sept., 1928, in my of.fice and county
aforesaid, this 26th day of Sept., 1928. .
E. CARTER DELANO,
Deputy Clerk of Circuit. Court
Richmond County, Virginia.
·page 39 ~

I, Frederick Northup, being duly· sworn, make
oath and say:

1. That for several years prior to the execution of the
lease in question in this suit on ~larch, 1927, I had been sole
purchaser and distributor of the .products of the Texas Com:..
pany in the tank 'vagon territory adjacent to Sharps, Va.;
that during that period I built and maintained a bulk station
at Sharps at an a1mual cost of maintenance, taxes and insurance of approximately $1,000.00 and had invested in delivery trucks and equipment about $125,000.00 and had built
up a business 'vitli filling stations in my territroy which, from
a small beginning, had gTO,VIl to such a capacity that it was
evident that approximately 100,000 gallons of the Texas Company's products would be required by me per month during
the coming year;

2. That prior to March 1, 1927, I had leased to the said
Texas ·Company the said bulk station from year to year, and
received from them annually a lease agreement to rise said
station in my business and from time to time entered into a
sales contract for a maximum amount of gas and oil to be
supplied me annually and hereafter subject to cancellation
on thirty days' notice by either party;
3. That on March 11 1927, it became necessary to enter into
a new sales agreement for a larger supply of the company's
products to meet the needs of my ·business and accordingly
a new sales agreement was brought to my office by a representative of the company, but I 'vas informed that its execution· by the company was on condition that I sign the lease in
question for a five year term for the nominal sum of $25.00
per annum with the right of tl1e company to terminate it after
one year on thirty days' notice, but no such right reserved
to me; and that I sign a license agreement to use said bulk
station for the term of one year;
page 40

~

4. That I then and there agreed to sign the sales
agreement and returned· it to the company for their
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signature and informed its representative that I. could not
execute the lease because the sum of $25.00 per year conditioned. upon my· upkeep of the property for the full period
would be gTossly inadequate in event the company should
cancel the sales agreement that was the real consideration for
the lease, as they had the right to do after one year on thirty
days' notice; nor could I execute the license agreement. I
was constrained to do this because I had been informed by the
Superintendent of Sales in the territory that due to change
of business and policy in the home office of the company they
were cutting out distributors and there was no assurance
that I would be long allowed to continue business as such,
and should this event happen the company might insist ppon
holding my property for the full term of the leas(\; and because in the license agreement the company assumed control
over my wharf and pipe line, that was not irwtuded in the
lease, and required me to pay in addition to the nominal consideration for the license a sum equivalent to six per cent
upon the equipment placed on the premises by them;
5. That after waiting some time for action on the part of
the Texas Company and not hearing from it I was faced with
the realization that the Texas Company had me within its
power and .could ruin me and if I was denied a supply of
products by the end of the month I would be utterly unable
to supply my customers and my business would be irreparably
ruined for there "ras no other source at that time from which
I could obtain them; whereupon I went to the city of Norfolk to see l\1:r. Thompson, the Company's District 1\-fanager,
and informed him of my situation and the objections I had
to executing this long time lease and to the stipulations in
the license contract, aU of which were radical
page 41 ~ changes and departures frnm our past dealing. I
was informed by Mr. Thompson that he believed
my fears were groundless; that it was so appare:nt that the
real true·and valuable consideration for the lease was the sales
contract that it was unconscionable to think that a company
of the standing of his company would contend for such a raw
deal; that the sum of $25.00 per year renlal for property
that cost me about $1,000.00 per year to maintain was so
grossly inadequate that he did not for a moment believe any
honorable person or company 'vould insist upon retaining the
property after the consideration had failed. The time was
rapidly passing and the ruin of my business was before me.
I was disturbed and worried and fear:ed for the future and
with this assurance was induced to sign the lease which I did
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and cut out the objectionable parts of the license agreement,
but I have never received a copy if this and cannot recall
whether I signed it. I deemed it of little consequence as I
had not always had one in the past.
6. That relying upon this assurance of the District l\Ianag·er under whose immediate control I had always done business and upon whose 'vord and assurances I had confidently
acted and relied, when I received notice in July last of the
company's purpose to terminate the sales contract and license I immediately wrote informing them that the lease was
cancelled according to my understanding with the District
11:auager. To my utter surprise I was informed by the legal
department of the company, to which my letter was referred,
that the company had a valid unconditioned lease for my
property and refused to deliver it to me; and therefore, I say
that there is a failure of consideration for this lease; that the
sum of $25.00 per year is so grossly inadequate as to shock
the conscience of any ·honorable person and that the withholding of the sales agTeement until I was threatpage 42 ~ ened with the loss of a business I had spent years
·
of hard toil and diligent effort to build up was deliberate compulsion on the part of this powerful company to
coerce me into signing· a contract with the subtle aim on its
part to deprive me of my property and coerce me into doing
its will, and it would be grossly unjust and inequitable and
outrageous to permit it to continue to occupy my premises.

FR.EDERICIC NORTHUP.
Virginia,

l~ichmond

County, to-wit:

Subscribed and sworn to by the said Frederick Northup
before me this 27th day of September, 1928, in my office and
.County aforesaid, this 27th day -of September, _1928.

E. CARTER DELANO,
Deputy Clerk of Circuit Court
Richmond County, Va.
page 43
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And on the same day at a special term of the
Circuit ·Court of R-ichmond County, the following decree was entered by the' curt, which decree is in the
following words and '&gures:
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Virginia:
At a Special Term of the Circuit Court held for Richmond
County at the Courthouse thereof on Thursday, the 27th day
of September, 1928.
Present:

Ron. Julian Gunn, Judge.
DECREE.

Frederick Northup
vs.
The Texas Company.
This cause came on this day to be heard on the Complainant's Bill and exhibits and the affidavits of Complainant and
J. W. Thompson and "Villiar Thompson filed in support of
the allegations of the said bill; the answer of the defendant
and exhibits filed therewith; the defendant's demurrer to the
bill of complaint; the motion of the defendant to dissolve the
injunction awarded the complainant on August 30, 1928; and
the complainant's motion to enlarge and perpetu·ate said injunction, and was argued .by counsel. On consideration whereof the :Court doth overrule the defendant's demurrer and motion to dissolve the injunction, and doth sustain the motion of
the plaintiff to enlarge and perpetuate the injunction awarded
in this cause on Aug. 30, 1928, and doth adjudge, ·order and
decree that the contract of lease dated March 12,
page 44 ~ 1927, and in the bill and proceedings mentioned, be
and it hereby is cancelled and terminated; that the
complainant's right to the possession of the Storage Station
at Sharps, Va., mentioned and described in the complainant's
bill be confirmed; that the defendant be and is perpetually
enjoined and restrained from occupying or interfering with
the premises described in said lease and shall 'vithin sixty
days from the entry of Jhis order remove from the premises
all of its equipment, and the defendant shall pay the costs
of this suit.
JULIAN GUNN.
page 45

~

To Frederick Northup :

Take notice, that on the 11th day of 1\farch, 1929, the undersig·ned will apply to the Clerk of the Circuit Court of Riehmond County, Virginia, for a tra.nseript of the record in the
case of Frederick Northup v. The Texas Company for the
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purpose of presenting said transcript to the Supreme Court
of Appeals of Virginia, along with a petition for an appeal
from a decree of the Circuit Court of Richmond County entered in the said case o~ the 27th day of ~eptember, 1928.
TilE TEXAS COMPANY.
By F. 1\L CHICHESTER,
Its Attorney.
We accept service of the within notice 1\farch 11th, 1929.

R.

N. NORRIS &
T. ].!AYO,
Attorneys for Frederick Northup.

vV.

page 46 }- Virginia : .

In

the Clerk's Of fie~ of the Circuit Court of Richmond
County on the 11th day of 1\iarch, 1929.

I, J. H. Berlin, Clerk of the Circuit Court of Richmond
County, Virginia, do hereby certify that the foregoing is a
true copy of the record in the case of Frederick Northup vs.
The Texas Company. I further certify that the said record
w·as not made up and completed until the defendant had receiYed' due notice of the making of the same and of the intention of the defendant to. apply to the Supreme Court of
Appeals for an appeal therein; the said notice being duly
given unto R. ·0. Norris and W. T. Mayo, counsel of record
·
for the plaintiff.
Teste:

J. H. BERLIN, Clerk.
A Copy-Teste:
H. STEWART JONES, C. C.
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