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IN THE

Supreme· Court of Appeals of Virginia
AT RICHMOND .

. FRANKLIN H. ROSE, AN INFANT, ETC., Plaintiff,
vs.
R. L. MILES, JR., Defendant.
·and
HAROLD HODGES, AN INFANT, ETC., Plaintiff,

vs.
R. L. :MILES, JR., Defendant.

CONSOLIDATED CAUSES.

PETITION FOR 'VRIT OF ERROR.

PRELJ~IINARY.

Petitioner complains. of a judgment of the Corporation
.court of the City of I-Iopewell, entered on the 11th da.y of
May, 1932, in the consolidated causes of Franklin H. Rose,
au infant, ag·a.inst T. E. Denton a:nd R. L. ~fil-es, Jr., and
IIarold Hodges, an infant, against T. E·. Denton and R. L.
Miles, Jr., wherein it was determined by the Court that each
party plaintiff should reeover of the defendant, R. L. 1\files,
Jr., the sum of $750.00, with interest from the date of judgment, in accordance with the verdicts of the jury rendered in
said causes. The parties will hereinafter be referred to in
accordance 'vith their desgination in the court below, Rose
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and :Hodges being referred to as plaintiffs and R. L. Miles,
Jr., as defendant, no judgment having been awarded against
T. E. Denton, the other named defendant.
ASSIGN~iENTS

OF ERROR.

The decision of these causes depends upon well esta.blished principles of law and very little citation of authorities
will be necessary. It is submitted that the judgment of the
trial court is erroneous, because :
1. There was no proof of the primary negligence of the defendant, R. L. ~files, Jr., and this defendant's motion to
strike out all of the evidence introduced on behalf of the
·plaintiffs should have been sustained.
2. There was conclusive proof of the negligence of T. E.
Denton, the driver of the automobile in which plaintiffs were
riding·, which negligence caus·ed the collision, and plaintiffs
themselves alleged such negligence a.nd acquired juriscliction
in the Corporation Court of the City of Hopewell for the trial
of their cause by virtue of such allegation. There was conclusive proof that plaintiffs were engaged in a joint enterprise with the driver of their car, and that his negligence
was imputable to them, and by this fact their recovery was
barred and the Court should have entered :final judgment for
the defendant R. L. ::Miles, Jr.
3. Aside from the matter of joint enterprise and imputable neglig·ence, there was conclusive evidence that plaintiffs,
and each of them, were contributoiily negligent.
4. The trial court erred in permitting the plaintiffs, who
had sued the driver of the car in which they \vere riding for
the purpose of acquiring jurisdiction for the trial of the cause
in Hopewell, to take an inconsistent position at a successive
stage of the litigation by denying the negligence of said defendant when their joint enterprise with him had been established.
5. There was error in the granting and refusal of instructions.
6. The Court ·erred in refusing to admit in evidence an ordinance of the Town of Virg-inia Beach defining the right of
way at street intersections.
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7. The trial court erred in allowing the jury to apply the
doctrine of comparative negligence, and in refusing to set
aside the jury's verdicts 'vhen it was apparent that they had
found for the plaintiffs in spite of the plaintiffs' own negligence.
STATElVIENT OF FACTS'.
The plaintiffs, as well as the driver of the car which they
were occupying, are residents of H"opew-ell, Virginia. Defendant R. L. ~files, Jr., is a resident of the City of Norfolk, Virginia. The accident occurred at Virginia Beach,
in Princess Anne County, Virginia. Plaintiffs acquired jurisdiction in the Corporation Court of the City of Hopew~Jl by
bringing· action against their friend and driver, T. E. Denton, as 'veil as against R. L. Miles, Jr., the driver of the car
in collision with them. The Denton car was a Ford roadster,
and at the time of the collision it 'vas occupied by five persons, whose positions therein or thereon, from the left to
right side of the car, 'vere as follows: ~ia.thias, a resident
of Virginia Beach, was standing on the left running ·board;
Denton, of Hopewell, 'vas driving the car; Cuddihy, of Hopewell, was seated on his rig·ht; plaintiff Hodges, of Hopewell,
'vas seated on the right hand side of the car; plaintiff Rose,
of Hopewell, was standing on the right running board. The
four Hopewell boys 'vere about the sam·e age (between 17
and 21 years), and they had come to Virg·inia Beach with
other friends for the Labor Day week-end, and had established
headquarters a.t a tourist camp a.t the West end of 19th Street.
About five P. l\L o'clock on Sunday, the day of the accident,
they left the tourist camp in Denton's car for the purpose
of procuring son1e whiskey for the joint use of themselves
and friends, or as one of them said on the stand, ''to take.
on a party". They proceeded :first to a pubic bath house for
two of the boys to change from their bathing suits to street
clothes, and then stopped at a filling station to inquire about
the whiskey. There they met ~ia.thias, who agreed to show
the-m where it could be purchased, and for this purpose they
drove several miles into the country where they procured a
g-allon jug of whiskey. It is undisputed that aU of the Hopewell boys were parties to the procurement of the whiskey;
all contributed to the cost thereof; it wa.s for the enjoyment
of all and each had an equal right of control over it and
voice in the trip on which it was procured. The whiskey was
wrapped in the coat of the plaintiff I-Iodges, and placed on
the floor of the automobile at the feet of the occupants, and
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they were returning to the tourist camp with it when the collision occurred. The cars came together at the intersection
of 19th Street and ·Arctic Avenue in the Town of Virginia
Beach, about six P. 1YI. o'clock. It is undisputed that Arctic
Avel)ue extends in a northerly and southerly direction and
··is· paved with concrete to a width of sixteen feet. It is un.disputed that 19th Street extends in an easterly and westerly
direction and is paved with concrete to a width of sixteen feet.
It is. undisputed that the corners at ·this intersection are not
obstructed by buildings but that the corners, and particularly
the northeast corner, are obstructed by bushes and natural
growth extending nearly up to the paved portion of each
street, so that the vie'v of a driver proceeding south along
.Arctic A venue and looking to his left at 19th Street, and the
view of a driver proceeding west along 19th Stret and looking to· his right toward Arctic Avenue,. is impaired until very
near the intersection. It is undisputed that both cars approached or ·entered the intersection at approximately the
same time. It is undisputed that the defendant, R. L·. Miles,
Jr., accompanied by a young· lady, was driving a Ford Sedan
south along Arctic A venue, and that he was on the right of
the Denton car which the plaintiffs occupied when the two
cars approached the intersection. It is undisputed that as
he approached the intersection he slowed down to about
hventy miles per hour, sounded his horn as a warning when
about sixty feet from the intersection, and at least once more
before reaching it, and entered the· intersection at about fif~
teen miles per hour. It is undisputed that he could not see
the Denton car until he got up to the intersection; that he
looked to his left at that point and saw the Denton car which
was entering the intersection. The speed at which the Denton car 'vas travelling when it entered the intersection is in
dispute. The four Hopewell boys estimated the speed to have
been twenty-five miles per hour, saying that the car slowed
down to cross the railroad track about five hundred and
fifty feet east of the intersection. at which point the driver
eha.nged gears, and that the car had been put in high gear
about three hundred feet east of the intersection, and had
gained speed continually from that time, attaining a speed
which they estimate to be twenty-five miles per hour on entering the intersection. All adn1it that the intersection was
apparent as they approached and that the driver made no
effort to give '.varning of his approach or to slow down before ·entering same. 1\fathias, the fifth occupant of the car,
placed its speed when entering the intersection at forty-five
miles per hour, says that it did not slow down .before enter-
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ing the intersection, and that the driver had driven fast during the entire return trip with the whiskey, so fast in faet that
he had remonstrated with him on one occasion (R., pp. 158159).. The defendant :.M:iles, and his companion, ~fiss Griffith, say that the Denton car was going very fast ; that it
shot right out in front of them at the intersection; that they
had no warning of its app-roach or opportunity to observe
it, and ~Hies says that even by applying his brakes and turning the front of his car to the left instantly, he was unable to
avoid striking the Denton car on its right side at its right
rear wheel and fender. The Miles car stopped in the intersection after the impact. It is undisputed that the Denton
ear continued on vVest along 19th Street for a considerable
distance, then left the Street on the south side thereof, and
turned over. Cuddihy, who was pinned under the car when
it turned over, and who was dazed by the shock, and who was
taken immediately from the scene of the accident when extricated, is the only one of the occupants who attempted to place
its location when it came to rest after the impact. Speaking
speculatively, he established the distance which it travelled
west of the intersection, at twenty feet (R., p. 24), but Ernest Laud, the Chief of Police at Virginia Beach, who says
he stepped off the distance shortly after the accident, and
before the cars had been moved, placed the Denton car just
on the South edge of 19th Street, in the bushes, and between
fifty and sixty feet west of the intersection (R., p. 149). Land
marked the position of the cars and distances on a. diagram
'vhich was introduced in evidence, but unfortunately this diagram could not be found when· the Clerk prepared the transcript of record.
· As a result of the overturning of the Denton car, Rose suffered a fracture of the left leg approximately six inches
above the ankle; his right leg was fractured and crushed from
six inches above the ankle do·wn to and including the ankle
joint ; he had a severe laceration about the left hand and a
severe laceration abov·e the left eye; he suffered a concussion
of the brain and was rendered unconscious; he was confined
in the Sa.ral1 Leigh IIospital in :Norfolk for nine weeks, and
a part of his· injuries, at least, are permanent. I-Iis expenses
incident to endeavoring to be cured of his hurts amount· to
about $1,100.00.
Hodg-es, as a result of the overturning of the Denton car
suffered a fractured skull, and was unconscious for ti\vo weeks
after the accident. His right leg was also broken, and he
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likewise remained in Sarah Leigh Hospital for nine weeks.
His medical and general expenses growing out of the injury
were approximately $1,000.00.
·
A Hopewell jury rendered a verdict of $750.00 in favor of
eacl1 plaintiff, and neither plaintiff has complained of the
amount awarded him.

ARGUMENT AND CITATION OF .AUTHORITIE.S IN
SUPPO·RT OF ASSIGNMENTS OF ERRO!R_
1. There is no evidence of prvmary ne_qli,qence of the Defendant R. L. Jliles, Jr.
Both plaintiffs were represented by ~fessrs. Kirk L. Woody
and Archer L. Jones, of :Hopewell, who filed declarations containing general allegations of negligence against defendants
T. E. Denton and R. L. Miles, Jr. (R., ;pp. 4 and 12). T:he
def.endant ].:files demanding a. bill of particulars, on the day
of the trial the plaintiffs specified the particulars ·of his negligence to consist in(a) That the defendant operated his car at an excessive
rate of speed;
·
(b) That the defendant failed to keep his car under complete control;
(c) That the defendant had inadequate and improperly adjusted brakes;
(d) That the defendant drove to the left of the center of
the street;
· (e) That the defendant violated the provisions of the right
of way laws as set out in Code Section 2145, sub-section 19:
(f) Tha.t the defendant drove his car on the left hand side
of the road and not as close to the right hand side as was
po.ssible;
(g) That the defendant failed to keep a proper lookout.
(R., p. 21.)

'ro sustain the allegations of their declarations and the bill
of particulars ·filed, plaintiffs introduced Franklin H. Rose,
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Harold Hodges and James E.. Cuddihy, at the conclusion of
whose testimony the plaintiffs rested.
None of these witnesses testified that they ever saw the
Miles car or knew what caused the accident. All they knew
\Vas that the accident occurred a.t this intersection. as witness
the follo·wing extracts from the testimony:
. ROSE TESTIMONY (R., p·. 48).

'' Q.. I believe you stated that, as you entered the int-erseciion, you were on the right-hand side of the· Denton -carY
A. Yes, sir.
Q. Did you lo()k to see if there was any ear approaching!~
A. Yes, sir..
Q. Did you see any cart
A. I saw no car.
Q. Now, can you tell the jury whether the car in which
you were riding was struck a soft or a hard blowY
A. No, sir, I cannot.
Q. You eannot Y
A. No, sir, I was knocked unconscious.
Q. Yon were knocked unconscious and know nothing more
about itY
A. Yes, sir.''
And on page 53 of the Record:

"Q. An on what portion of the intersection were you, so
far as you know, at the time of the impact Y
.
A. So far as I know, we were across the middle of the intersection.
Q. Across the middle f
A. Yes, sir.''
RE-CROSS. EXAMINATION.
By Mr. Harrison:
'' Q. If you did not see this ·other car. how do you know
where you were when the impact occurred?
A. He asked me so far as I kne.w. And that was told to
me by the people who saw it.
Q. Then of y:our own knowledge you do not know it Y·
A. No, sir, from my own knowledge. I could not say for
sure.''

'
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' ''Mr. Harrison: If your Honor please, we of eourse ask
that his answer, which it now dev·elops is hearsay, be stricken
out. ·
Mr. Jones: We have no objection."
HODG.E8 TESTIMONY (R., p. 60).
'' Q. (As you entered the intersection) Did you see an automobile approaching in either direetion T
A. No, sir.
Q. Did you s-ee the car that struck you until the time of
the collision Y
A. No, sir, I did not.
Q. were you knocked unconscious 1
A. I 'vas knocked unconscious ancl stayed unconscious for
two weeks.''

.And on page 62 :
'' Q. .Can you tell us, or do you kno·w of your own knowledge, on what portion of the intersection· the Denton car was
at the time it was struck?
A. I would say three-fourths of the way across the crossing.
Q. And you say you did not· see the car when it struck you f
A. Yes-, sir, I did not see it.
Q. Tell the jury how you can answer that, when you did
not see it?
A. I did not see the. car at all while I was going across,
and I looked both ways when we got within view of the two
side roads.''
And on· page 70:
"Q. Now, when you looked where was the Ford Seda.nT
A. I never did see it.
Q. What was there to keep you from seeing it after you
passed the brush and g·ot within twenty feet of the intersection Y
A.. I do not kno,v.
Q. It is a straight stretch to your right-hand~ If you
looked, yon were bound to see it? It was just as clear as
this courtroom, wasn't it?
A. It may have been.
. ·Q. And doesn't the same rule apply to the driver Y If he
had looked at that point, wouldn't he have been bound to
see the Mile·s carY
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A. I do not know.''
And on page 73:
'' Q. Mr. Hodges, as a matter of fact when you were within
20 feet of the intersection of .Arctic Avenue, you could then
see up Arctic Avenue for quite a long distanc-e, couldn't you 7!

A. I do not recall.
Q.
A.
Q.
A.

You do not know 'vhether you could or not 1
No, sir.
You never did see the ~Hies car 1
N:o, sir.
Q. At no time?
A. N·o, sir.
Q. You do not know at what point it was when you looked
up Arctic Avenue¥
A. No.
· Q. You do not know whether it was within five .feet of the
inters·ection or whether it was in the intersection; or whether
it was within 15 feet of the intersection or within 20 feet
of the intersection f
A. No, sir."
JA~fES

E. CUDDIHY (p. 86).

'' Q. What part of lir. Denton's car was struck by the other
car?
A. The right rear fender, and about a foot of the running
board on the right-hand rear side.
Q. Did you feel the force of the blow?
A. Well, I was considerably bruised-! do not quite follow
you.
Q. When you realized that the J\.[iles car had struck your
car, had you seen the automobile of Miles «;>r heard it before?
A. N·o, sir.
Q. Then, the first idea yon had of any collision was the
impact itselft
A. That is right."
At the conclusion of the testimony of thes·e three witnesses
:plaintiffs rested.
Since they had not proven a single one of the allegations
of negligence upon which the actions were based, defendants
moved to strike out the testimony for the reasons assigned on
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page 99 ot "he Record. The motion was overruled. It should
have been sustained.
•
It has long been reg·arded as established in Virg-inia by the
decided cases, that~ · ~'The mere happening of an aceident, is of itself no evidence of negligence. There must be affinnative and preponderating proof of negligence showing more than the mere
probability of a negligent act, or else there can be no recovery.''

Bristol Tel. Co. vs. Stockton's .Ad1nr., 140 Va. 42.
See also Michie's Dige.st of Virginia and West Virginia Reports, Vol. 7, page 685, Sec. 61, 'vhere the following authorities are gathered:

Southern Ry. vs. Moo're, 108 Va. 388.
Clinchfield Coal Co. vs. Wheeler, 108 Va. 448.
Jacoby Co. vs. Williruns, 110 Va. 55.
Erle vs. Norfolk, 139 Va.. 38.
Flemin,q vs. Hartwick, 100 W. Va. 714.
N. & W. vs. Johnson, 103 Va. 187.
Humphreys vs. VaUey R. Co., 100 Va. 749.
N. & W. vs. Crom.er, 99 Va. 763.
Bowers vs. Bristol Gas Co., 100 Va. 533.
N orthvn,qton vs. 1V. & fV., 102 Va. 446.
McVey vs. C. db 0., 46 W. Va. 111.
Tidewater Stevedore Co. vs. Lindsay, 136 Va. 888.
Shiflett vs. Vir.qin.ia R. Co., 136 Va. 72.
Lynchbur.q Tel. Co. vs. Booker, 103 Va. 594.
''A party alleg·ing negligence· must establish it by proof
sufficient to satisfy reasonable and well-balanced minds. The
evidence must show more· than a probability of a negligent
act. The facts from which the jury can determine whether
or not there was negligence must .be shown by competent evidence, and the jury should not be left to mere conjecture or
random judgment.''

Moore vs. Hea.t, etc., Co., 65 W. Va. 552, at 555.
N. d7 W. vs. Witt, 110 Va. 117, at 119.
So. Ry. vs Hall, 102 Va. 135.
Consumers' Brewery Co. vs. Doyle, 102 Va. 402.
N. db W. vs. Poole, 100 Va. 148.
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N. db W. vs. Briggs, 103 Va. 105.
''The general doctrine is fundamental that in an action
to recov-er damages for personal injuries, negliegnce will not
be presumed, but the burd-en rests upon the plaintiff to prove
it affirmatively and by a preponderance of the evidence. This
rule is nowhere more strongly stated, nor more steadfastly
adhered to· than in the decisions of this Court.''

V. E. P. Co. vs. Lenuz (Va.), 164 S. E. 572 at 573.
The learned judge of the trial court could not agree with
these principles and stated that he never interfered with a
·jury in determining· suits of this nature.
Plaintiffs having proven on negligence against the defendant Miles, then, if the verdicts of the jury are to be sustained,
negligence must be found from his own testimony. It is respectfully submitted that none will be found there. His state.ment with respect to how the accident occurred is clear, con;
eise and convincing. It is set forth on pages 118 and 119
of the Record, and is -as follows:
"Q. You "rere driving south on Arctic Avenue. Approximately at what speed were you going when you approached
19th Street before you reached the intersection where the
.
accident occurred Y
A. 30 miles an hour before I reached that intersection.
Q. And what, if anything, did you do with respect to your
speed on approaching the inters·ection Y
A. I slowed down to about 20 miles an hour.
Q. And approximately at what spe.ed were you going when
you reached the int-ersection Y
A. Around 15 or 20 miles an hour. I had slowed down
c.onsiderably.
Q. T-ell the jury something about the physical condition of
that intersection with respect to the corners there?
A. There were very high bushes, and you cannot see to
your left anything at all. You have a very plain view of the
road to the right, but not to the left until you get right up
.to it. It is hard to see to the left. In order to see a car coming down 19th Street, you absolutely have to g-et into the
intersection.
·
Q. When you approached the intersection what signal did
you give, if any Y
A. I blew my horn when 50 or 60 feet from the corner.
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Q. Once or more than once T
A. More than once.
. Q. ·.:Qid yon see or hear the Denton car coming at that time Y
A.: I could not possibly see it.
Q. Did you hear it Y
A. N·o, sir.
Q. Was there any signal or anything to indicate that it
:was going west on 19th Street at tha.t time f ·
A. Not to my knowledge.
Q. Where were you with respect to the intersection when
you first could see the Denton car?
:A.. I had started out into the intersection, and the Denton
car was trav.elling very fast, and it came right in front of
me, and the boy, Rose, was standing on the running board;
and as soon as I saw the car and sa.w the back of Mr. Rose,
I tried to turn my ~ar so that I would not hit him.
Q. Which car entered the intersection first?
A. 1\Iy car.
Q. .And about how far in the intersection was the Denton
car when you entered the intersection 1
A. They were right up on us. I could not see it at first,
and I did not hear anything. I did not see it because of the
,bushes, and they were coming pretty fast, ,and they ran right
in front of me. And I knew I 'vas going to hit the car when
l saw Mr. Rose's back. He was standing on the runningboard; and I turned my car as quickly as I could, so that I
would not hit him.
Q. Did you strike their car right .behind ~fr. Rose?
A. Yes, sir, I just missed Mr. Rose. That was the· best I
could possibly do.
Q. Can you give the jury any idea at what speed the Denton car was goingf
A. Very rapidly. I imagine as fast as they could go. I
haven't any idea how fast. They went right .by me. I knew
I hit them, but I thought I had knocked the fender off; and
.they went clear by me.
Q. What happened to your car after the accident?
A. ~Iy car turned over where it was.
Q. And what happened to their car?
A. Their car went on down the road, west, in the same direction it wa.s going·. I sa'v it go by me before my car turned
over. My windshield was not broken until it turned over. It
was not broken by the impact. When the top of niy car hit
the ground, that broke the windshield. I knew that I had
justmiss.ed Mr. Rose, and then my car turned over. I thought
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they were safe until I saw that they were also turned over
down the road.
Q. Now, was there anything that you could have done that
might have avoided this accident that you did not do Y
A. No, nothing. lf I had turned to the right, I would have
caught Mr. Rose between the cars. And I turned to the left.
I did not have much time to think; it happened so quickly."
No other witness testified to any fact tending to show negligence on the part of this defendant, and the aLove falls far
short of establishing negligence by a preponderance of the
evidence as required as a condition precedent to a recovery.
2. Pla.intiff·s we·re en_qa.,qed in a .ioint enterprise with their
driver whose nel}li,qence c(liUsed or contributed to the collisio'l~
and is in~pzttable to thern.
There -can be no doubt that plaintiffs were engaged in a
joint enterprise with their driver Denton at the time of the
occurrence of the collision. The parties were returning with
the gallon of whiskey which was procured for their common
pleasure, was jointly owned by all, each had the right to exercise dominion and control over it, the journey was for the
purpose of obtaining it at the expense of all, and all were
joint principals in the enterprise. That this enterprise had
a direct relation to the accident is shown by the testimony
of Cuddihy (R., p. 82) :

'' Q.. Then the place you got the liquor was not on your
ordinary route from the service station to the place of the
collision Y
.1\. No, sir, it was not.
Q. So that i.f you had not gone to get the liquor you would
have gotten to the point of collision long before the time the
collision occurred, woulcln 't you 7
A. Yes, sir, of course. ''
It is worthy of n1ention that the relation of the four I-Iopewell boys to the tra.nsporation of this whiskey was such that
each could have been indicted and tried under the crin1inal
laws for its transportation as a principal, and could unquestionably have been convicted upon the facts surrounding the
transportation. Tl1is, of course, is not conclusive as showing a
joint enterprise, but it would indeed be an anomaly in the
law if a party who is a joint principle with the driver of the
car in which he is riding, in the enterprise for which the

-
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journey is being made, is not chargeable with the negligence
of such driver.
The negligence of the driver Denton is abundantly established in the Record. Counsel confidently asserts that plaintiffs ha.v~ng alleged such negligence as a basis for their action
and to acquire jurisdiction in the forum in which the case
was tried, cannot at a subsequent stage of the litigation take
an inconsistent position and deny such negligence. They are
foreclosed by their original allegations. Aside from this fact,
their testimony on the witness. stand convicts their driver of
negligence. Knowing of his approach to a.n intersection, he ran
into and through the intersection without slowing his speed,
without making any attempt to look for vehicles on the right
and having the right of way, without having his car under
control, without sounding any warning of his approach, and
with a reckless disregard of other vehicles using the cross
streets. Denton, himself, did not appear at the trial and has
never testified in the cause. ·His entire indifference to the
proceedings denotes the fact tha.t he was confident that plaintiffs did not in reality seek any recovery against him.
The Court recognized the law applicable to a joint enterprise in granting instructions Nos. 7 and 8 offered by the
defendant Miles, but the error committed was in leaving the
question for decision by the jury. On the plaintiffs' own testimony the joint enterprise was established, and on the plaintiffs' own allegations and testimony, the negligence of their
driver Denton was established. These questions should therefore not have been left to the decision of the jury, but the
motion to strike out the testimony, which was renewed at the
conclusion of all of the testimony, should have been sustained,
or the Court should have set aside the verdicts of the jury
and entered final judgment for the defendant.
3. Plaintiffs thernselves 'Were contributorily ne.qligent as
a mat"ter of lOIW.

This assig-nment of error is intended to present for consideration the admitted facts which tend to show personal
negligence on the part of plaintiffs themselves, irrespective
of the negligence which is imputable to them by reason of
their rela.tion to their driver.
Treating the plaintiffs as mere passengers for_ the purpose
of discussing this assignment of error, the question is,
whether they used ordinary care for their own safety. Their
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positions are somewhat dissimilar because, while Hodges was
sitting inside the car, Rose was standing on the right running
hoard, and since two of the occupants of the car were unhurt in the collision it is apparent that his position contributed to the injuries reeeived by him. E·xcept for their
different positions in or on the car, both plaintiffs are in a
similar situation in that both were entirely cognizant that
the car was approaching an intersection where traffic might
be expected along "the street crossing at right angles ; both
knew that their driver was sounding no warning of his approach; both knew that he made no effort to decrease the
speed of the ear, or to accord the right of way to cars approaching on his right; both, according to their testimony,
acquiesced in his manner of driving. The testimony of both
plaintiffs that they did not see the }.~files car cannot be believed
'UII'Iless t'hJ.e cwr in ·wh·ich they ~uere ridin.Q was .Qoin.Q at s-uch•
a high rate of speed that the, had no opportunity for observa4
tion. If it was going at such a high rate of speed and they
aequiesced in the manner in which it was being driven, then;
each was. contributorily negligent as a matter of law. If i~
was not going at such a high rate of speed as to effect their opportunities for observation, then their testimony that they
looked, but did not see the Miles car, is inherently incredible,
because, reaching the intersection it is an impossibility, look-'
ing to the right down the straight street, to avoid seeing an
object as large as an automobile, which was indisputably
·
there.
In C.
said:

<t 0. Ry. vs. Barlow (Va.), 156 S. E. 397, the Court'

''This court has repeatedly declared that courts are not
required to believe that which is ·contrary to human experience and the laws of nature. or which they judicially know
to be incredible. Though the case be heard as upon a demurrer to the ·evidence, the court will not stultify itself by
allowing a verdict to stand, although there may be evidence'
tending to support it, when _the physical facts demonstrate
-such evidence to be untrue, and the verdict to be unjust and
unsupported in law and in fact.''
The true explanation of why plaintiffs did not see the Miles
car is because their car was travelling at such a high rate of'
speed (as was testified by Mathias}, that they travelled the
distance in which the Miles car was yisible before the~r pow-·
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·ers of observation had an opportunity to function. No other
conclusion is reconcilable with the established facts.
4. It was error to perm.it plait~tiffs to ar,que to the Cou,rt
ood Jury thf4 their driver 1.vas not ne,qli,qe·nt after h(Jil)inrr

founded their cause of action and foru1n for trial upon his
negligence.
In these cases the canse of action arose in Princess Anne
County, Virg·inia, and the defendant Miles, a.g·ainst whom
plaintifl:is were really seeking a recovery, resided in the City
of Norfolk, Virginia. Normally and naturally, the actions
would have been brought and cases tried, in one of these
jurisdictions. Plaintiffs, ho,vever. considered that their opportunity for recovery would be substantially improved by
bring·ing action in Hopewell, where they resided and 'vhcre
they and their attorneys might reasonably expect to be at
least acquainted with the members of the jury selected to
try their cases. In order to secure jurisdiction in that forum
they joined as a party defendant, their friend Denton, the
driver of the car in which they were riding at the time of
the collision. The allegations of their declarations are general in form and identical in both declarations (R., pp. 4 and
12). The pertinent parts of the Rose declaration are as fol'lows:

''Franklin H. Rose, an infant under the age of twenty-one
years, etc., complains of T. E. Denton, R. L. 1\{iles, R. L.
Miles, tT r., and J. S. Barr, of a plea of trespass on the case,
for this, to-wit:
That on the 31st day of Aug·ust, 1930, the said J. S. Barr
and the said R. L. Miles, ,Jr., were the o'vners of and were
driving-, operating and controlling a certain Ford Tudor
Sedan automobile, etc.
And on the said 31st day of August, 1930, the said T. E.
Denton was the o'vner of and was driving and operatine- and
controlling a certain Ford roadster in which the said plaintiff was then and there riding as a passenger at the express
invitation and solicitation of the said T. E. Denton, etc.
And ·it thereby became and was the duty of the said ,T. S.
Barr. R. L. 1\{iles, Jr., and T. E. Denton, and each of thmn
to drive, operate and control their said automobiles in a care~
ful ·and prudent manner so as to avoid injury to passengers
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riding in their said automobiles, and to others lawfully travelling over, upon and along the· said streets and avenues.
Yet the said defendants, and each of them, disregarding
their duties in this behalf, on the said 31st da.y of August,
1930, in the said town of Virginia Beach, Virginia, a.t a point
in the said Town known a.s the intersection of 19th Street
and Artie Avenue, so careles.r;ly, recklessly, a1ul ne,qli.qently
drove at~ul operated their sa.id auto·mobiles that the said a.utmnobile then and there being driven a.nd operated by the
said J. S. Barr and R. L. :!\files, Jr., and the auton1obile then
and there being driven and operated by the said T. E. Denton, with grea.t for-ce and violence were driven, run into, and
collided with· each other, etc."
The evidence de1cvoped that plaintiffs were engaged in a
joint enterprise with their driver Denton, and to avoid this,
counsel for the plaintiffs argued to the jury that Denton was
not guilty of any negligence. ( R., p. 181) :
"J\ir. Woody: Even though the plaintiffs were engaged
in a joint enterprise with Denton, yet they ought to recover
because the evidence does not show negligence on D·enton 's
part-''
Counsel for ~files objected to this argument since it placed
the plaintiffs in an inconsistent position. Ravin~; at the inception of the litigation founded their cause of action upon
the negligence of Denton and acquired jurisdiction by virtue
of that fact, it 'vas felt that they were not entitled at a subsequent stage of the litigation to deny that neg·ligenec. The
Court overruled the objection, pe1mitted the argument, and
as a result of this line of argument the jury found against
the defendant l\iiles alone, and in favor of defendant Denton.
The fact that Denton never appeared in the ca.ses, never employed couns-el and was not present at the trial and was at all
times friendly with plaintiffs, indicates very clearly that they
never intended to actually collect anything from him a.nd simply mad-e him a defendant in the actions in order to acquire
jurisdiction for trial at IIopewell. Due -exception was taken to
their action in this particular and the action of the trial
court in permitting the line of argument that was followed.
Tha.t a party cannot ta.ke inconsistent positions at successive stages of .litigation has long· been settled in Virginia.
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As was said in Arwood vs. Hill's Adm.r., 135 Va. 235, 117 S.
.E·. 603:
''A party cannot, either in the course of litigation, or in
dealings in pais, occupy inconsistent positions. Ul)on that
rule election is founded; a man shall not be allowed, in the
language of the Scotch law, 'to approbate and reprobate'; and
where a man has an election of several inconsistent courses
of action, he will be confined to that course which he first
adopts ; the election. if made with knowledge of the facts, is
itself binding, and cannot be withdrawn without due consent;
it cannot be withdrawn though it has not been acted upon
-by another by any change of -position.''
·
Biglow on Estoppel, pag·e 773.
See also:
Nagel vs. Syer, 150

Va~

508, 143 S. E. 690.

Counsel for the defendant Miles is frank to admit, ho-wever, that at the time the case was tried he was not familiar
with the case of Turner vs. Shackleford (Ga.), 145 S. E. 913.
In that case the action was against three defendants as joint
trespassers for damages. There was a finding against two
of the defendants and in favor of the other. Jurisdiction
for the trial of the cause in the particular locality in which
same was tried had, however, been acquired because of the
residence in that locality of the defendant against whom there
wa~ no verdict. The Court said (p. 914):
'
"In such a case where it appeared, without dispute and
upon. the face of the ·record, that the only two defendants
against whom the verdict was rendered resided out of the
county, and that the finding of the jury was in favor of the
one defendant on account of whose residence in the county
. -of the suit the court acquired jurisdiction, it was proper for
the court to arrest the judgment, on motion of the defendants
against whom the verdict was returned. "
No motion in arrest of judgment was made in these cases,
but the qourt was asked to set aside the verdicts of the jnry
because It was urged that the argument erroneously permitted plaintiffs' counsel and the inconsistent positions which
they were permitted to take, was a fraud on the Court. It
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was felt that this was in all respects sufficient to preserve
the defendant's rights.
5. Error in imtructions.
The attitude of the trial Court seemed to be that every issue involved in the causes presented a question to be decided
by the jury, and voluminous general instructions were given.
It is felt that the Court erred, however, in amending Instruction No. 6 offered by the defendant Miles, over the objection
of that defendant. The instruction as offered was as follows:
''The Court instructs the jury that if they believe from the
evidence that the proximate cause of the injury suffered by
. these plaintiffs was the negligence of the driver of the car in
which they were riding, then they should :find for the defendant R. L. Miles, Jr."
The Court amended this instruction to read:

"The Court instructs the jury that if they believe from
the -evidence that the· proximate cause of the injuries suff.ered
by these plaintiffs was solely due to the negligence of the
driver of the car in which they were· riding, then they should
find for the defendant R. L. Miles, Jr.''
This instruction as amended and given inferentially told
the jury that they could not find f-or the defendant Miles unless they .believed that Denton's neg·ligence was the sole cause
of the collision. As such it was highly misleading. It inferentially told the jury that irrespective of the doctrine of
joint enterprise and imputable negligence, and even contributory negligence of the plaintiffs themselves, yet they were entitled to recover unless the injuries were solely due to the negligence of the driver of the car in which they were riding.
"Positive error in one instruction is not cured by a correct statement in another, as it cannot be told by which the
jury were controlled.''

Reliance Life Ins. Co. vs. G·ulley, 134 Va. 468, at 483.
Chesapeake Ferries vs. Hud.qins· (Va.), 156 S. E. 440.
The Court also refused to give Instructions Nos. 10 and
11, offered by defendant Miles, and each is quoted on page
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196 of the Record. It is felt that thes-e were proper instructions which enunciated a principle not covered by any other
instruction in the case, and that they should have been given:

..,

p

6.. It is felt tba.t the Court erred in refusing to admit in
·evidence an ordinance of the Town of Virginia Beach covering the right of way at street intersections, but no point will
be made of the· error here as same was probably harmless,
because the Town ordinance and State statute \Vere in substanc-e the same.
7. Reco.qnizin_q that the jurJJ had appl-ied the doctrine of
comparative 'lz.e_ql-igence, the trial Cowrt erred in approvin,q

this course.
In the carefully selected forum of the small city in 'vhich.
plaintiffs had resided for many y-ears, and where their principal witness 'vas the son of a prominent public official (R.,
p. 75), and where it is reasonable to infer that they were favorably known to at least some members of the jury, each
'vas able to recov·er a verdict of only $750.00, ·when the actual expenses attending the cur-e of each far exceeded that

sum.
It is perfec;tly pat-ent from the verdicts in these cases that
the jury recognized that plaintiffs were not entitled to any
recovery ag·ainst the defendant }files. If the amounts awarded
be considered as having been given in compensation for the
injuries received by each plaintiff, they are far less than
would normally be received at a jury's hands for similar injuries. If they be considered as being a'varded to apply on
the cost of cure, then they are less than the established cost
of cure, leaving nothing· for pain a.nd suffering, and for injuries, some of which are permanent; yet, plaintiffs have
never complained of the inadequacy of the dan1ages allowed.
·when the verdicts were returned, a motion was made by
the defendant :Miles to set them aside and enter final judgment in his favor, or to set aside the said verdicts and award
·the defendant a. new trial, all for the reasons assigned at page
184 of the Record. In disposing of this motion, the Court
said:
"The Court: Unless you 'vant to argue it, I will wind it
up now by saying that in granting the instructions I tried
to leave in the bands of the jury the question of the ultimate

F. H.
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degree of negligence tha.t each side was ,quilty of, and allow
them to fix it according to their vie'v of the evidence. If
they have done that and given verdicts according·ly, I would
not like to set the verdicts aside. And they seem to have
:done so.
Mr.·Ashburn: We except to that ruling of t11e ·Court, and
particularly as the Court seems to apply the doctrine of com.Parative negligence to recovery in an a-ction for damages,
which we understand to be contrary to the law.
The Court: It is atJpaiJ"ently so.
· Mr. Woody: Do I understand tba.t the Court overrules the
motion?
The Court: Yes.''
''The Court will not undertake to balance the negligence
of the respective parties for tl1e purpose of determining
'vhich 'vas most at fault. The law recognizes no gradations
of fault in such case, and where both parties have: been guilty
of negligence, a.s a general rule there can be· no r-ecovery. ''
7 ~Iichie 's Digest of V a. and W. Va. R-ep., p. 660, where
numerous cases are cited.
For the reasons assigned above, petitioner prays that a
writ of error, but not a s~tpersedeas,.may be awarded; that the
judgments of the Corporation Court of the City of llopew~ll
may .be reversed and final judgment entered for this defendant or that this defendant may have su-ch other and further
relief as the nature of his .case may require.
A copy of this petition was mailed to opposing counsel on
the 16th day of September, 1932, and oral argument on this
r·
petition is requested.
R. L. 1\tiiLES, JR.,
By W. R . .ASHBURN, Counsel.
September 16th, 1932.
I. W. R. Ashburn, counsel practicing in the Supreme Court
of Appeals of Virginia, certify that in my opinion sufficient
;matter of error appears in the proceedings and judgments
in the foregoing petition to make it proper that the same be
reversed by the Supreme Court of Appeals of Virg-inia.

W. R. ASI-IBURN.
Receiv-ed September 17, 1932.

H. S. J.
Writ of error. Bond $250.00.
LOUIS S. EPES.
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VffiGINIA:
In the Corporation Court of the· City of Hopewell.

Pleas before the Corporatio~ Court of the City of Hope.:.
well, in the case of Franklin H. Rose~ an infant under the
age of twenty-one years, who sues by J. Frank Rose, his
Father and next friend against T. E. Denton, R. L. Miles,
R. L. Miles, Jr., ·and J. S. Barr; and in the c,ase of Harold
Hodges, an infant under the age of twenty-one years, who
sues by Harry Hodges, his Father and next friend against
T. E. Denton, R. L. Miles, R. L. ]~files, J:r., and J. S. Barr,
defendants, lately pending in the said Court.
MEMORANDUM 0], SUIT.
Virginia:
· In the Corporation Court for the City of Hopewell.

Franklin H. Rose, an infant un,der the age of twenty-one years
who sues by J. ·Frank Rose, his father and next friend,
Plaintiff,
vs.
T. E. Denton, R. L. ]~files, R. L. Miles, Jr., and J. S. Barr,
Defendants.
Trespass on the case. To 2nd September Rules, 1931.
Damages, Ten Thousand Dollars ($10,000.00).
Address Spa. to Sgt. of City of Norfolk, except T. E.
Dijnton.
ARCHER L ..JONES,
K. L. WOODY,
p. q.

Filed in Clerk's Office 21st day of Aug., 1931.
G.C.ALDERSON,Olerk.
page 2 ~

SUMMONS.

THE COMMONW·EALTH OF VIRGINIA:
To the Sergeant of the City of Hopeweii, Greeting:
W~E

COMMAND YOU TO SUMMON T. E. Denton, to
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appear at the Clerk's Office of our Corporation Court of the
City of Hopewell, at the Courthouse thereof, at the rules to
be holden for said Court, on the 3rd Monday in September,
1931, to answ-er Franklin H. Rose, an infant under the age
of twenty-one years~ who· sues by J. Frank Rose, his father
and next friend, ·of a pleas of trespass on the case.
Damages Ten Thousand ($10,000.00) Dollars. And have
then there this writ.
WITNESS, G. C. Alderson, Clerk of our said Court, at tlie
Courthouse, the 21st day of August, 1931, and in the 156th
year of the Commonwealth.
(Signed) G. C. ALDERSON, Clerk.
ON BACK OF SUMMONS. ·

T. E. Denton could not be found at his place of abode on
the 2R day of August, 1931, so the within summons was executed on the 28 day of August, 1931, within the .City of Hopewell by delivering a true copy of th-e same in writing and
giving information of its purport to E. L. Denton, his father,
who was found at his usual place of abode and who is a member of his family and above the age of 16 years.
(Signed) A. S. J. WHEELER,

By ...................... .
deputy City S'ergeant.
Franklin H. R,ose, an infant, etc.,
vs.
T. E. Denton, R. L. ~Iiles, R. L. Miles, Jr.
Summons in a;n Action for trespass on the case.
A. L. Jones & K. L. Woody, p. q.
Second September rules, 1931.
Corporation Court City of Hopewell.
~iled

in Clerk's Office 29th day Aug. 1931.
G. C. ALDERSON, Clerk.
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SUMMONS•

.THE COMMONWEALTH OF VIRGINIA:
To the Sergeant of the City of Hopewell, Greeting:

WE COMMAND YOU TO SU~UfON, R. L. Miles, R. L.
Jr., 3:nd J. S. Barr, to appear at the Clerk's Office of

Mil~s,

our Corporation Court of the City of Hopewell~ at the Courthouse thereof, at the rules to be holden for said Court,. on
.the 3rd Monday in September, 1931, to answer Franklin H.
Rose, an infant under the age· of twenty-one years, who sues
by J. Frank Rose, his father and next friend, of a plea of
Trespass on the case.
namag-es Ten Thousand .($10,000.00) Dollars. And have
then there this writ.
.
WITNESS, G. C. Alderson, Clerk of our E!aid Court, at
the Courthouse, the 21st day of August, 1931, and in the
156th year of the Commonwealth.
(Signed) G. C. ALDERSON, Clerk.
ON BACK OF SUMMONS.
Not finding R. L. Miles, Jr., at h~s usual place of abode I
executed the within in the City of Norfolk, Va., this 27 day
of Aug., 1931, by delivering a copy hereof to his Mother, slie
heing then there, a Meml;>er of his family and over the age
of 16 years, and giving information of its purpose to her.
CI-IAS. E. FRANCIS, .. ·
Serg-t. City of Norfolk, Va.

By C. B. LESNER, Deputy.
Executed in the City of Norfolk, Va., this the 26 day of
.Aug., 1931, by serving a copy hereof on R. L. ~files in person.
CHAS. E. FRANCIS,
Sergt. City of Norfolk, Va.
By C. B. LESNER, Deputy.
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!Franklin H. Rose, an infant, etc.,
vs.
T. E .. Den ton, R. L. ~files, R. L. 1\tiiles, Jr., and J. S. Barr. ·
Summons in an . .L\.etion for trespass on the case.
A. L. Jones & IC. I.J. Woody, p q.
Second Sept., 1931, Rules.
Corporation Court City of Hopewell.
Filed in Clerk's Office 29th day Aug. 1931.
G. C. ALDERSON, Clerk.
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DECLARATION.

Virginia:
In the Corporation Court for the City of Hopewell.
Franklin It Rose, an infant under the age of twenty-one
years, who sues by .J. Frank Rose his father and next
friend, Plaintiff,
vs.
T. E. Denton, R. L. ~files, R. L. ::!\files, Jr., and J. S. Barr, Defendants.
DECLARATION.
Franklin H. Rose, an infant under the age of twenty-one
years, who sues by J. Frank Rose, his father and next friend,
-complains ofT. E. Denton, R. L. Miles, R. L. l\1:iles, Jr., and
J. S. Barr of a plea of trespass on the case, for this, to-wit:
That on the 31st day of August, 1930, the said J. S. Barr
and the said R. L. 1\iiles, Jr., were the -owners of and were
driving, operating, and controlling a certain Ford Tudor Sedan automobile, which said automobile was then and there be-

26

Supreme Court of Appeals of Virginia.

ing driven and operated over, along, and upon the streets
and avenues of the town of Virginia Beach, in the State of
Virginia.
And on the said .31st day of August, 1930, the said T. E.
Denton was the owner of and was dr_iving and operating and
controlling a certain Ford roadster in which the said plaintiff was then and there riding as a passeng-er at the expresa
invitation and solicitation of the said T. E. Denton, along;
over, and upon the said streets and avenues of the said town
.of Virginia Beach, in the State of Virginia.
And it thereby became and was the duty of the said J. S.
Barr, R. L. Miles, Jr., and T. E. Denton, and each
page 5 ~ of them, to drive, operate, and control their said au~
tomobiles in a careful and prudent manner so as to
avoid injury to passengers riding in their said automobiles,
and to others lawfully travelling over, upon and along the
said streets and avenues.
Yet the said defendants, and each of them, disregarding
their duties in this behalf, on the said 31st day of August,
1930, in the said town of Virginia Beach, Virginia, at a point
in the said town known as the intersection of Nineteenth
Street and Arctic Avenue, so carelessly, recklessly, and neglig-ently drove and operated their said automobiles that the
said automobile then and there being driven and operated by
the said J. S. Barr and R. L. Miles, Jr., and the automobile
then and there being driven and operated by ·the said T. E:
.Denton, with great force and violence were driven, run into,
and collided with each other, whereby, and as a direct and
proximate result of the carelessness, recklessness and negligence of the said def·endants, and each of them, the said plaintiff was greatly wounded, bruised, sut and injured in and
about his body, head, legs, and arms, br~aking his left leg,
crushing his right leg, and inflicting severe cuts on his face,
over his eyes,· and on his hands; by means whereof the said
plaintiff was made sick, sore and lame, and so remained for a
long time hitherto and was f-orced to lay out and expend a
large sum of money in and about endeavoring to be cured,
to-wit, One Thousand Dollars ($1,000.00) and was prevented
from pursuing his usual avocation or trade and thereby lost
the wages ·and earnings which he otherwise would have made;
and the plaintiff says that the in.iuries to his legs are per':'
ma.nent and that he has been otherwise greatly injured and
·
damaged.

F. H. Rose v. R. L. Miles, Jr., and 1H. Hodges v. Same. 'J-7
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To the damage of the said plaintiff in the sum of
Ten Thousand Dollars ( $10,000.00).

And therefore he brings this action . of trespass on the
case~

FRANKLIN H. ROSE,
. An ~ant, etc., Plaintiff,
By .CounseL
ARCHER L. JONES,
KIRK L. WOODY..
p. q.
Filed in

.Cler~'s

Of·fice, 15th day Sept., 1931.

G. C. ALDERSON, Clerk.
DEMURRER OF R. L. MILES.
Virginia:
In the Corporation Court for the City of

Hop~well.

Franklin H. Rose, an infant under the age of twenty-one
y-ears, who .sues by J. Frank Rose, his father and next
friend, Plaintiff,
vs.
T. E. Denton, R. L. Miles, R. L. Miles, Jr., and J. S. Barr,
Defendants.

DEMURRER OF R. L. MILES..
Now comes the defendant, R. L. Miles, and files thfs liis
demurrer to the declaration exhibited against him in the
above styled cause ·Of action, and says that same is not sufficient in law in that said declaration alleges no cause of action against him.

W. R. ASHBURN, p. d.
File~~

Clerk's Ofooe 23rd day Sept.., 1931.

G. C. ALDERSON, ·Clerk.
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DE~IURRER

OF R. L. MILES, JR.

Virginia:
In the Corporation Court for the City of Hopewell.

Franklin H. Rose, an infant under the age of twenty-one
y-ears, who sues by J. Frank Rose, his father and next
friend, Plaintiff,
vs.
T. E. Denton, R. L. Miles, R. L. Miles, Jr., and J. S. Barr,
Defendants.
DEMURRER OF R. L. MILES, JR.
.Now comes the defendant, R. L. 1\files, Jr., and files this
his demurrer to the declaration exhibited ag·ainst him in the
above styled cause of action, and says that same is not sufficient in law; and for grounds of demurrer this said defendant says that the declaration so filed wholly fails to allege
any negligence on his part sufficient to constitute a cause of
action against him, the only allegation as to negligence being
by way of recital, and there being no allegation of any act or
conduct on the part of this defendant which would be negligent in law or in fact.
W. R. A8HBURN, p. d.

Filed in Clerk's. Office 23 day Sept., 1931. ·

G. C. ALDERSON, Clerk.
PLE·A OF GENERAL ISSUE OF R. L. MILES, JR.
Virginia:
In the Corporation Court for the City of Hopewell.
Franklin H. Rose, au infant under the age of twenty-one
years, who su~s by J. Frank Rose, his father and next
friend, Plaintiff,
vs.
T. E. Denton, R. L. Miles, R. L. Miles, Jr., and J. S. Barr,
~ Defendants.
_

F. H. Rose v. R. L. Miles, Jr., and H. Hodges v. Same.
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PLEA OF GENERAL ISSUE.

. Now· comes the defendant, R. L. Miles, Jr., and says that
he is not guilty of the matters and things laid to his charge
in the declaration filed against him in the above styled cause
of action. And of this he put himself ·upon the country.

W. R. ASHBURN, p. d.
Filed in Clerk's Ofooe 23rd day Sept., 1931.

G. C. ALDERSON, Clerk.
PLEA OF CONTRIBUTORY NEGLIGENCE.
Virginia:
· In the Corporation Court of the City of Hopewell. ·
Franklin H. Rose, an infant who sues by J. Frank Rose, his
father and next friend, Plaintiff,
vs.
T. E. Denton, R. L. Miles, Jr., and J. S. Barr, Defendants.
PLEA. OF CONTRIBUTORY NEGLIGENCE OF
R. L. J\,fiLES, JR.
Now comes the def-endant, R. L. Miles, Jr., and says that
plaintiff ought not to have. or reeover anything of him in the
above entitled action for the reason that a.t the time of the
happening of the things alleged in he Notice of Motion said
plaintiff was himself guilty of negligence which proximately
caused or contributed to the injuries of which he complains,
in factpage 9 ~

(a) He failed to make reasonable use of his faculties for the preservation of his own safety;

(.b) He failed to keep a proper look-out;
:.

(c)· He acquiesced in the manner in which T. E. Denton
operated the car in which he was riding;
(d) He failed to remonstrate with the driver of the car
in which he was riding, about his careless and negligent .conduct;

Supreme Court of Appeals of Virginia.

30

(e) That knowing of the carelessness and negligence of the
driver of the car in which he was riding he elected to place
his safety entirely in the hands of said driver without reservation;
(f) That when he did or could, in the exercise of ordinary
care, have discovered that the driver of said car was placing
him in a position of peril, and in sufficient time for him to
have warned the driver of this fact, he carelessly and negligently failed to do so;
(g) That he carelessly and negligently .occupied a car being operated contrary to law;

(h) That the position in said car in which he was riding
was careless and negligent;
(i) That he was engaged in a joint enterprise with the
driver of said car and assumed equal responsibility so that
the .driver's negligence is imputable to him; and in other particulars to be shown at the trial.
.And this the said defendant is ready to verify.

R. L. MILES, JR.,
By W. R. ASHBURN, p. d.
Filed in Clerk's Office 22nd day Oct., 1931.

G. C. ALDE·RSON, Clerk.
page 10
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MEMORANDUM OF SUIT.

Virginia:
In the Corporation Court for the City of Hopewell.
fiarold Hodges, an infant under the age of twenty-one years,.
who sues by Henry Hodges, his father and next frie·nd,.
Plaintiff,
vs.
T. E. Denton, R. L. ~files, R. L. Miles, Jr., and J. S. Barr,
Defendants.
.

F. H. Rose v.

R. L. Miles, Jr., and 'H.

Hodges v. Same. 31

Trespass on the case. To 2nd Sentember. 1931, Rules.
Damages, Ten Thousand Dollars ($10,000.00).
ARCHER L. JONEC,
K. L. WOODY,
p. q.

Filed in Clerk's Office 21st day Aug., 1931.

G. C. ALDERSON, Clerk.
SUMMONS.

THE COMMONWEALTH OF VIRGINIA:
To the Sergeant of the City of Hopewell, Greeting:
We command you to summon T. E. Denton, to appear at
the ·Clerk's Office of our Corporation Court of the City of
Hopewell, at the Courthouse thereof, at the rules to be holden
for said Court, on the 3rd Monday in September, 1931, to
.answer Harold Hodges, a.n infant under the age of twentyone years, who sues by Henry Hodges, his father and next
friend of a plea of trespass on the case. Damages Ten Thousand ($10,000.00) Dollars. And have then there this writ.
WITNESS G. C. Alderson, Clerk of our said
page 11 } Court, at· the Courthouse, the 21st day of August, 1931, and in the 156th year of the Commonwealth.
(Signed) G. C. ALDERSON, Clerk..
ON BACK OF SUMMONS.

T. E. Denton, could not be found at his place of abode
on the 28 day of August, 1931, so the within summons was
executed on the 28 day of August, 1931, within the City of
Hopewell by delivering a true copy of the same in writing
and giving informa.tion of its purport to E. L. Denton, his
father, who was found at his usual place ·Of abode, and who
is a member of his family and above the age of 16 years.
(Signed) A. S. J. WHEELER,
City Sergeant.
By ....................•.....
Deputy City Sergeant.

3~

Supreme

··

Oo~rt

of Appeal~ of Virginia.

Harold Hodges, an inf~nt, etc..,
.
vs.
.
T. E. Denton, R. L. Miles, R. L . Miles, Jr., and J. S. Barr.
Summons in an aetion of Trespass on the case.
A~ L·. Jones & K. L. Woody, p q

Second Sept. 1931, Rules.
· · Corporation Court City of H-opeweii.
Filed in Clerk's Office 29th day Aug. 1931..

G. C. ALDERSON. Clerk.
THE COMMONWEALTH OF VIRGINIA:
·To the Serg·eant of the City of Norfolk, Greeting:
· WE COMMAND YOU TO SUMMON R. L. Miles, R. L.
·Miles, Jr., and J. 8. Barr, to appear at the Clerk's Office of
our Corporation Court of the City of 'Hopewell, at the Court·house thereof, a.t the rules to be holden for said Court,
·on the 3rd Monday in September, 1931, to answer Harold
.:Hodges, an infant under the age .of twenty-one years, who
su:es by Henry Hodges, his father and next friend,: of a plea
· of trespass on the case.
·
I

,o

Dam~ges Ten Thou~and ($10,000.00) Dollars. And have
then there this writ .

. WI'rNE:SS, G.. C. Alderson, Clerk o;f our said Court, at the
'Courthous·e the 21st day of August, 1931, and in .the !56th
~~.~ar of the Commonwealth.

(signed) G. C. ALDERSON, Clerk.
page 12

~

ON BACK OF' SUM.MONS.

Not ·finding R. L. Miles, Jr., at his usual place of abode,
I executed the within in the City of Norfolk, Va. this 27 day
<>f- Aug. 1931, by delivering a copy hereof to his mother she
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being then there a member of his family and over the age
of 16 years, and giving information of its purport to ~im.
CHAS. E. FRANCIS,
Sergt. City of Norfolk, Va.
By C. B. LESNER, Deputy.
Executed in the City of Norfolk, Va., this the 26 day of
Aug., 1931, by serving a copy hereof on R. L. Mil-es in person.
CHA.S. E. FRANCIS,
Sergt. City of Norfolk, V a.
By C. B. LESNER, Deputy.
iHarold Hodges, an infant, etc.. ,
vs.
T. E. Denton, R. L. 1\{iles, R. L. lVIiles, Jr., and J. S. Barr.
Summons in an action ·Of Trespass on the case.
A. L. Jones & K. L. Woody, p q_
Second Sept. 1931, Rules.
Corporation Court City of Hopewell.
Filed in Clerk's Office 29th day Aug. 1931.

G. C. ALDERSON, Clerk. ·
DECLARATION.
Virginia:
In the Corporation Court for the City of Hopewell.
Harold Hodges, an infant under the age of twenty-one years,
· who sues by Henry Hodges, his father and next friend,
Plaintiff,
vs.
T. E. Denton, R. L. Mil-es, R. L. 1\Hles, Jr., and J. S. Barr,
. Defendants.

34

Supreme Court of Appeals of Virginia.
DECLARATION.

Harold Hodges, an infant under the age of twenty-one years,
who sues by Henry Hodges, his father and next friend, complains of T. E. Denton, R. L. lVIiles, R. L. 1\Hles, Jr., and J.
S. Barr, of a plea of trespass on the case, for this, to-wit:
That on the 31st day of August, 1930, the said J. S. Barr
and the said R. L. Miles, Jr., 'vere the ·Owners of and were
driving, operating and controlling a certain Ford. Tudor sedan automobile, which said automobile was then
page 13 ~ and there being driven and operated over, upon,
and along the streets and avenues of the town of
Virginia Beach, in the S'tate of Virginia.
And on the said 31st day of August, 1930, the said T. E.
Denton was the owner of and was driving and operating and
controlling a certain Ford Roadster in which the plaintiff
was then and there riding as a passenger at the express solicitation and invitation of the said T. E'. Denton, along, over,
and upon t},le said streets and avenues of the said town of
Virginia Beach, in the State of Virginia.
And it thereby became and was the duty of the said J. S.
Barr, R. L. Miles, Jr., and T. E. Denton, and each of them,
to drive, operate and control their said automobiles in a careful and prudent manner so as to avoid injury to passengers
riding in their said automobiles and to others lawfully travelling over, upon, and along the said streets and avenues.
Yet the said defendants, and each of them, disregarding
their duties in this behalf, on the said 31st day of August,
1930, in the said town of Virginia Beach, Virginia, at a point
in the said town, known as the intersection of Nineteenth
Street and Arctic A venue, so carelessly, recklessly, and negligently drove and operated their said automobiles that the
automobile then and there being driven and operated by the
said J. S. Barr and R. L. Miles, Jr., and the automobile then
and there being driven and operated by the said T. E. Denton with great force and violence were driven, run into, and
collided with Pach other, whereby, and as a direct and proximate result of the carelessness, recklessness and negligence of
the said defendants, and .each of them, the said
page 14 ~ plaintiff was greatly 'vounded, bruised, cut and injured in and about his body, head, arms, and legs
breaking his right leg, fracturing his right ankle, fracturing
his skull, rendering him unconscious so that he remained so
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unconscious for many days thereafter; by means whereof the
~aid plaintiff was made sick, sore and lame, and so remained
for a long time hitherto and was forced to lay out and expend a large sum of money in and about endeavoring to ~
cured, to-wit: the sum of One Thousand ·Dollars ($1,000.00)
and was prevented from pursuing his usual avocation or trade
and thereby lost wages whieh he otherwise would have made;
and that plaintiff says that the injuries to his legs are permanent and that he has been otherwise greatly ~ured and
damaged.
·
To the damage of the said plaintiff in the sum of Ten Thousand Dollars, ($10,000.00).
And therefore he brings this action of trespass on the
case.

HAROLD HODGES,
An Infant, etc.,
By ·counseL
ARCHER L. JONES,
KIRK L. WOODY,
p. q.

Filed in Clerk's Office 15th day Sept., 1931.

G. C. ALDERSON. Clerk.
DE~iURRER

OF R. L. MIL·ES, JR.

Virginia:
In the Corporation Court of the City of Hopeweli.
Harold Hodges, an infant under the age of twenty-one years,
who sues by Henry Hodges, his father and next friend,
Plaintiff,
. vs.
T. E. Denton, R. L. Miles, R. L. Miles, Jr., and J. 8 . Barr,
Defendants.
page 15 }

DEMURRER OF R. L. MILES, JR.

Now comes the defendant, R. L. Miles, Jr., and files this
his demurrer to the declaration exhibited against him in the

~upreme

36
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.above styled cause of action, and says that same is not sufficient in law; and for grounds of demurrer this said defendant. says that the declaration so filed wholly fails to allege
any negligence on his part sufficient to constitute a cause of
.action against him, the only allegation as to negligence being by way of recital, and there being no allegation of any
act of conduct on the part of this defendant which would
be negligent in law or in fact.
W. R. ASHBURN, p. d.
Filed in Clerk's Office 23rd day Sept.. 1931.

G.. C. ALDERSON, Clerk.
PLEA OF GENE·RAL IS'SUE OF R. L. MILES. JR.
Virginia:
In the Corporation Court of the City of Hopewell.
Harold Hodges, an infant under the age of twenty-one years,
· who sues by Henry Hodges, his father and next friend,
Plaintiff,
vs.
T. E. Denton, R. L. Miles, R. L. Miles, Jr., and J. S. Barr,
Defendants.
PLEA OF GENERAL ISSUE.
Now comes the defendant, R. L. Miles, Jr., and says that
he is not guilty of the matters and things laid to his charge
in the declaration filed against him in the above
page 16 ~ styled cause of action. And of this he puts himself upon the country.
W. R. ASHBURN, p. d.
Filed in Clerk's Office 23rd day Sept., 1931.

G. C. ALDERSON, Clerk.
DEMURRE,R OF R. L. MILES.
Virginia:
In the Corporation Court of the City of Hopewell. ·
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Harold Hodges, an infant under the age of twenty-one years,
who sues by Henry Hodges, his father and next friend,
., Plaintiff,
vs.
T. E. Denton, R. L. Miles, R. L. Miles, Jr., and J. S. Barr,
. Defendants.
DEMURRER OF R. L. MILES.
Now comes the defendant, R. L. Miles, and files this lus
demurrer to the declaration exhibited against him in the
.above-styled cause of action, and says that same is not sufficient in law in that said declaration alleg-es no cause of action against him.

W. R. ASHBURN, p. d.
Filed in Clerk's Office 23rd day Sept., 1931.
G. C. ALDERSON, Clerk.
PLEA OF CONTRIBUTORY NEGLIGENCE.
Virginia:
In the Corporation Court of the City of Hopewell.
·Harold Hodges, an infant, who sues by Henry Hodges, his
father· and next friend, Plaintiff,
vs.
T~ E .. Denton, R. L. 1\Hles, Jr., and J. S. Barr, Defendants.
page 17 } PLEA OF CONTRIBUTORY NEGLIGENCE OF
R. L. MILES, JR.
Now comes the defendant, R. L. lVfiles, Jr., and says that
plaintiff ought not to have or r-ecover anything of him in the
above-entitled action for the reason that at the time of the
happening of the thing·s alleged in the Notice of Motion said
plaintiff was himself guilty of negligence which proximately
.caused oT contribut-ed to the injuries of which he complains,
in that-.
(a) He failed to make reasonable use of his faculties for
the preservation of his own safety;
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(.b >. He failed to keep a proper lookout;
(c) He acquiesced in the manner in which T. E. Denton O!J·
erated the car in which he was riding;
(d) He failed to remonstrate with the driver of the ear
in which he was riding, he elected to place his safety entirely
in the ha.nds of said driver without reservation;
· (f) That when he did or could, in the exercise of ordinary
care, have discovered that the driver of said car was placing
him in a position of peril, and in sufficient time for him to
have .warned the driver of this fact, he carelessly and negligently failed to do so ;
(g) That he carelessly and negligently occupied a car being operated contrary to law;
page 18 ~

(h) That the position in said car in which he was
riding was careless and negligent;

( i) That he was engaged in a joint enterprise with the
driver of said car and assumed equal responsibility so that
the driver's negligence is imputable' to him; and in other particulars to be shown at the trial.
And this the said defendant is ready to verify.

R. L. MILES, JR .
By ·W. R. ASHBURN, p. d.
Filecl in Clerk's Office 22nd day Oct., 1931.
·G. C. ALDERSON, ·Clerk.

COURT ORDERS.
Virginia:
At a Corporation Court of the City of Hopewell, at the
Courthouse of said Court, in said City, on J\1:onday, the 7th
day of December, in the year of our Lord, one thousand, nine
hundred and thirty-one, and in the one hundred and fiftysixth year of the Commonwealth.
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Franklin H. Rose, an infant, etc., Plaintiff,
vs.
T. E. Denton, et al., Defendants.
Trespass on the case. No. 1336.
'I'his day came again the parties, by their attorneys; and,
Ly ·agreement between parties, by counsel, it is ordered that
ihis case be continued and set for trial on the 12th day of
January, 1932, at ten o'clock A.M.
Harold Hodges, an infant, etc., Plaintiff,
vs.
T. E. Denton, et al., Defendants.
Trespass on the ease. No. 1337.
tpage 19 } This day came again the parties, by their attorneys ; and, by :agreement between parties, by
counsel, it is ordered that this case be continued and set for
,trial on January 1.2, 1932, at ten o'clock A. M.
1

(Sig'Iled)

T.HOS. B. ROBERTSON, Judge.

;virginia:
Corporation Court of the City of Hopewell, on Tuesday
the 12th day ·of January, in the year of our Lord, nineteen
hundred and thirty-'One.
Franklin H. Rose, an in!ant, etc., Plaintiff,
vs.
T. E. Denton, et al., Defendants.
Trespass on the case. No. 1336.
. ·rhis day came again the parties, by their attorney.s; and,
hy agreement between parties, by counsel, it is ordered that
.this case be continued until the next term of this court.
Harold Hodges, an infant, etc., Plaintiff,
vs.
T. E. Denton, et al., Defendants.
Trespass on the case. No. 1337.
This day came again the parties, by their attorneys ; and,
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by agreement between parties, by. ·.~~Jln~el, it is ordered that
.this case be continued until the next term of this court.

{Signed)

THOS. ·:s~ ROBERTSON, Judge.

,Virginia:
At ·a ·Corporation Oonrt of the City of Hopewell, at the
·!Courthouse of said Court, in said City, on Monday, the 1st
day of February, in the year of our Lord, one thousand; nine
'
hundred and thirty-two, and in the orie hundred
.page 20 ~ and fifty-sixth year of the· Conimonwealth.
.Franklin H. Rose, an infant, Plaintiff,
vs.
T. E. Denton, et al., Defendants.
Trespass on the case. No. 1336.
This day came again the parties, by their attorneys; and,
·by agreement between parties, it is ordered that this case
be continued· until the next term of this co1;1rt.
Harold Hodges, an infant, etc., Plaintiff,
vs.
T. E. Denton, ·et al., D·~fendants. ·
Trespass on the case. No. 1337.
This day came again the parties, .by their attorneys; and,
by agreement between parties, it is ordered that this case
be continued until the next term of this court.
(Signed)

THOS. B. ROBERTSON, Judge.

.,Virginia:
Corporation Court of the City of Hopewell, on Tnesda:y,
the 26th day of April, in the year of our Lord, nineteen hundred and thirty-two.
·
.Franklin H. Rose, an infant, etc., Plaintiff.,
vs.
T. E. Denton, et als., Defendants.
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Trespass on the case. N'O. 1336.
This day came again the parties, by their attorneys ; and
it appearing to the court that a material witness for the defendants is ill and unaJble to attend court, on motion of the
defendants, by their attorneys, the plaintiff, by his attorneys,
not opposing said motion, it is ordered that this case ibe continued until the next term of -this court.
Harold Hodges, an infant, etc., Plaintiff,
vs.
T. E. Denton, et als., Defendants.
Trespass on the case. No. 1337.
page 21 } · This day came again the parties, by their attorneys; and it app~aring to the court that a material witness for the defendants is ill and unable to attend
court, on motion of the defendants, ·by their attorneys, th~
plaintiff, by his attorneys, not opposing said motion, it is ·
ordered fhat this case be continued until the next term of this
court.

(Signed)

THOS. B. ROBERTSON, Judge.

BILL OF PARTICULARS.
Virginia:
In the Corporation Court of the City of Hopewell:
Harold Rose, Plaintiff,
vs.
R. I.J. Miles, J r ·:. T. E. Denton, et al.
Bill of Particulars.
The plaintiff, having_ been ordered to file his bill of particulars, . comes and says· that the particulars of the negligence of the defendant consisted ~n this:
(1) That the defendant operated his car at an excessive
rate of speed;
· ·
(2) That the defendant failed to keep his car under com.plete control;
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(3) That the defendant had inadequate and improperly
adjusted brakes;
•

~

,• •

( 4) That the

the street;
· .. .( 5)

1

I

de.fe:ndant-~ci~_Civ~ ..to ·the ·left -of th,e :oont.e;r-:of
~

H -.

·

_. . ;

r. _ : :. t.: -.;_, ..

T)1at~ t)l:.~::d~f~il(ilw~ ~foJ~t~d.t}l~;prQ~i$ions pfth~ ri~ht~

of-way laws, as set .9_nt· ill:

iS~.tj.op,··2145, . .-subsection·19.; :~:

(6) That the defendant drove his car on his left-hand side
.of the rond and not as close to the right-hand side as was
possible;

page 22 ~ (7) ~hB:t ~he_ de_fe:n9-ant f~iled to~·keep a proper
lookout;
. .
,
.
.. ~-- ~-,;.. :~~ i· ~ :.· '.:! ::.' !t:'". ~ .
._. C~!l~!ng: 4im! =P..~Jml:ln~n.t Snjuries to his person as set out
i~ th~_ d~clarat_i9_~ ~d damaging him in the sum of Ten Thou-:'

s~n~ -~.9!l.a~~- ($10;000.00).

HAROLD ROSE:
By Counsel. ·

:i ..

Filed in Court May 10, 1932.
·_.' . l.

·:-

:·...

~'

.

--

.

-

:

G. C. ALDERSON. Clerk.
·: .
;.
. -- :pARTICULAR.SJ~

j} ~

n

.

~-,

:BILL OF

I

~

Virainia:
· ~ ·. '
· . .·· ·.-·
· .' · ·
0
. '
"
In the Co-rporation Court of the City
of. .Hopewell:
.,.. .
...
..
Harold Rose, Plaintiff,
vs.
R. L. Miles, Jr., T. E. Denton, et al.

·;·'

Bill of Particulars.
The plaintiff, having .been o~dered to file his bill of par-=ticulars, comes and saY:s tha_t th.e particulars of the negligenc~
of the defendant consisted in this :
•

:·.

~

':

•,:

~~

;

•: I

j

. '

.

(1) That the defendant operated his car
rate of speed;

• --

•

>

\

a~ ran ~xeessive

(2) That the defendant failed to keep his car under complete control;

F. H. Rose v.

R~

.

.,

~H.

IJ.<M:iles, Jr., rui.d

..

Hodges

v.

I

Same. 43

-···t{3) That the def~ndant had inadequate and imprope!-'lY
adjusted brakes;
·
·

· (4) That the defendant dtove to:the:left-:of.the center of

t:lie street·
'

·

·· · ··· ·:

~

·· ·· ~

! :

( 5) That the defendant violated the provisions of the
right-of-way l_aws, as set out in Section 2145, subsection 19;

page 23

~

( 6) That the defendant drQve .his car on his lefthand side of the road and not as close to the righthand side' -as was possible:;~

to kep·a proper lookout;
Causing him permanent injuries to his person as set out 'in
(7) That the defendant failed

the declaration and. damaging~hinf'i:D.·the siun of Ten Thousand Dollars ($10.000.00) •.:
·· , :;
·
HAROLD HODGES,
By counsel.

. ..
F~led

in Court May 10, 1932.
G. C. ALDERSON; Clerk.

CONSOLIDATED CAUSES.. GROUNDS
OF R. L. MILE8, JR.

Virginia :
.
... ~n the Corporation Court of the City of
I

OF

DEFENSE

..

.

Hopewell~

•

Harold Hodges, by next friend & Franklin H. Rose, ·et als.,
.,·. Plaintiffs,
··~·
vs.
T. E. Denton, R.
L. Miles, Jr., et als., Defend~nts.
r::,
~

-I

•

,..

•

,

•

'

Consolidated .causes. Grounds of Denfense of R. L.
... ~-:
Miles, Jr.
.. · ·
•

•

0

0

•

'

For grounds of defence th!s defend~rit says t}iaf'he 'Will
rely; ui:ion 'each and· every defence pcissible ·under 'the general
issue, and in addition thereto that the driver of the car in
which plaintiffs were riding committed the negligence which
was the proximate cause of their injuries; that the negligence of such driver is imputable to them and each of them;
I

Supreme Court of Appeals of Virginia.

44

that they and each of them were engaged in a joint enterprise with such drivers ; that they and each of them were co~tributorily negligent as set forth in plea filed 1~
page ~24.~ this cause; and that this defendant was not negh.:.
·
gent, and in other particulars to be shown at the
trial.
DAVID A. HARRISON, JR.,
W. R. ASHBURN, p. d.
Filed in Court May 10, 1932.

G. C. ALDERSON, Cierk.
COURT ORDERS.
~irginia:

.. Corpora on Court of the City of Hopewell, on Tuesday
the lOth d y of May, in the year of our Lord, nineteen hun- .
dred and hirty-two.
!4.rold llodges, · an infant under the age of 21· years, who
sues by Ht:mry Hodges, his father and next friend, Plaintiff,
vs.
. E. Denton, R. L. Miles, R. ·L. Miles, Jr., and J. S. Barr,
Defendants, ·
·

:r.

Trespass on the case. No. 1337.
and
.Franklin ..H. Rose, an infant under the age of 21 years, who
sue~ by J. Frank Rose. his father and next friend, Plaintiff,
.vs.
~:·E~ Denton," R. L. Miles, R."L. Miles, Jr., and J. S. B·arr,
_ Defendants.
Trespass on the case. No. 1336.
This day came the plaintiffs, by their attorneys; and the
defendants, R. L. Miles and R. L. Miles, Jr., appeared by their
attorneys; J. S. Barr, one of the defendants, not having been
~erved with process in these cases, came not; and T. E. Den.ton, who has been duly served with process in each of these
cases, came not. Thereupon, by agreement between parties,
by counsel, R. L. Miles, Sr., was dismissed as a defendant
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in each of these cases. Thereupon, by agre_ement
between parties, by counsel, it is ordered that the
above cases be tried jointly. Thereupon, the de-:fendant, R. L. Miles, Jr., by his attorneys, tendered anew
his demurrer and plea of the general issue, filed in the Clerk's
office of this Court on the 23rd day of September, 1931, and
also tendered anew his statement, in writing, of his intention to rely upon the contributory negligence of the plain- '
tiffs, filed in the Clerk's Office of this Court on the 21st day
of October, 1931, which said demurrer, plea of the general issue and statement of his intention to rely on the plaintiff's
contributory negligence, are hereby again filed in open court;
Thereupon, the demurrer was argued by counsel, and which
.demurred the Court doth overrule, . and exception noted.
Thereupon the defendant, R. L. Miles, Jr., hy his attorney, moved the Court to require the plaintiffs to furnish him
~th a statement of the particulars of their claim, which motion is granted and the plaintiffs are required to file a state;ment of the particulars of their claims forthwith. Thereupon the plaintiffs, by their attorneys, moved the Court to
require the defendant, R. L. Miles, Jr., to furnish them with
a statement of the grounds of his defense, which motion is
granted and the defendant is required to file a statement of
the grounds of his defense forthwith; which said ·bill of par··
ticulars and grounds of defense are hereby accqrdingly filed;
And, issue is therein joined between the parties. And, thereupon, came a jury, to-wit: G. C. Farley, C. S. Bowcock, K.
~L Rosazza, Jesse Strickland, W. W. Hedgpath, C. W. Burnley and R·. B. Gill, who having been thereupon duly selected,
and impanelled and sworn to try the issue joined as afore~
said, and having heard the evidence introduced on
page 26 ~ behalf of the plaintiffs; the defendant, R. L. Miles,
·
Jr., ·by his attorneys, moved the Court to strike
out all of the testimony offered on behalf of the plaintiff, on
the ground that the testimony as offered and admitted does
not ·Show any negligence on the part of the defendant R. L.
Miles, Jr., upon which a recovery could be predicted, or upon
which the Court would be justified in sustaining a verdict;
:which motion was argued by counsel and which motion the
.Court doth overrule, to which action of the·· Court the defendant, by his attorneys, excepted. And the jury having
fully heard the ~vidence introduced on behalf of the plaintiffs and the .defendant the defendant, by his attorneys, renew .his motion h~retofore made, to strike out the plaintiffs'
evidence, on the grounds heretofore stated; which motion the
Court doth again overrule, and the defendant, by his attor=

page 25
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neys; excepted, and the jury thereupon were adjourned over
until tomorro'v morning at ten o'clock. .And the further
hearing of this case is continued until tomorrow morning at
9:00 o'clock.
(Signed) THOS. B. ROBERTSON, Judge.
Virginia:
Corporation Court of the City of Hopewell, on Wednesday
the 11th day of 1\fay, in the year of our Lord, nineteen hun.dred and thirty-two.
Harold Hodges, an infant under the age of 21 years, who
sues by Henry Hodges, his father and next friend, Plaintiff,
vs.
T. E. Denton, R.. L. Miles, R. L. J\ililes, Jr., and J. S. Barr,
Defendants.
Trespass on the case. No. 1337.
page 27
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and

Franklin H. Rose, an infant, under the age of 21 years, who
sues by J. Frank Rose, his father and next friend, Plaintiff,
vs.
T. E. Dent<?n, R. L. Miles, R. L. :Miles, Jr., and J. S. Barr,
Defendants.
Trespass on the case. No. 1336.
This day came again the parties, by their attorneys ; and
the jury sworn on yesterday, returned into Court, pursuant to their adjournment on yesterday; And, thereupon, having· heard the instructions of the Court, and argument of
counsel, retired to their room to consider of their verdict, and
after some time returned into Court and reported their verdict in the following words and figures, to-wit: ''We, the jury,
upon the issue joined find for the plaintiff, Harold Hodges,
against the defendant, R. L. Miles, Jr., and :fix his damages at
Seven Hundred and Fifty Dollars ($750.00), (Signed) C.
W. Burnley, Foreman, ''-''We, the ~ury, upon the issue
joined find for the plaintiff Franklin H. Rose, against the defendant, R. L. Miles, Jr., and fix his dnmag-P.s at Seven Hundred and Fifty Dollars ($750.00), (Signed, C. W. Burnley,
Foreman.'' Thereupon the defendant, R. L. Miles, Jr., by
his attorneys, moved the Court :first, to set aside the verdicts of the jury rendered in both cases, which have been
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jointly tried together, as contrary to the law and the evidence,
-and wholly without any evidence to ~support them and to enter :final judgment for the defendant, R. L. Miles, Jr.; or, if
the Court will not enter final judgment for the defendant, R.
L. ~files, Jr., to set aside the said verdicts and each of them
in these cases which have been jointly tried together, and
award the defendant a new trial, because the verdicts, and
each of them are not .supported by the law and
page 28 } the evidence, and are contrary to the law and the
evidence ; For error in the admission of evidence
over the objection of defendant's counsel, and for error in
refusing to admit certain evidence tendered by counsel for
the defendant, and for error in the granting and refusing of
instructions, to which due exceptions were taken at the time
the court ruled thereon; and to set aside the said verdict also
for the reasons assigned in moving to strike out the evidence
-offered which motions the court doth overrule, to which action
of the court in overruling said motions the defendant, by
his attorneys, excepted. Whereupon it is considered by the
eourt that the plaintiff, Harold Hodges, recover of the defendant R. L. Miles, Jr., the sum of Seven Hundred and Fifty
DolJars ($750.00), with interest thereon from the 11th day of
1\lay, 19-32, until paid, and his costs in this behalf expended;
And that the plaintiff, Franklin H. Rose, recover of the defendant, R. L. Miles~ Jr., the sum of Seven Hundred and
Fifty Dollars ($750.00), with interest thereon from the 11th
day of May, 1932, until paid, and his costs in this behalf expended.
·And it being suggested to the Court that the defendant
desires to present to the Supreme Court of Appeals of Virginia a petition for a' writ of error, and supersedeas, to the
judgments of the court aforesaid, it is, therefore, ordered
that executions of the judgments aforesaid shall be suspended
for a period of sixty (60) days from the date hereof, upon
execution by tl1e defendant, or someone for him, of bonds
in the penal sum o.f $1:,000.00, each, before the ·Clerk of this
Court, with security to be approved by the said Clerk, and
with a condition reciting the aforesaid judgment, and the
intention of the defendant to present such petition, and providing for the payment of all such damages as may accrue to
a.ny person by reason of the aforesaid suspenpage 29 } sion, in case, a supersedeas to such judgments
should not be allowed, and be effective within the
time so specified.
(Signed)

THOS. B. ROBERTSON, Judge.

. Supreme
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(Copy)

Virginia:
·
In the Corporation Court of the City of Hopewell:
Franklin H. Rose, Plaintiff,
vs.
R. L. Miles, Jr., and others, Defendants.
Harold Hodges, Plaintiff,
vs.
-R. L. Miles, Jr., and others, Defendants.
. Cousoiidated Causes Tried Together by Consent of all
Parties by Counsel ..

·.BILL OF EXCEPTION·S NO. 1 OF DEFENDANT R. L..
·MILES, JR.
B·e It Remembered that on the trial of these cases, which
-were tried together by the consent of all parties by counsel,
·and at the close of the said evidence, the jury found verdicts
.in the words and figures following:
''We, the jury, upon the issue joined, find for the plaintiff
Franklin H. Rose against the defendant R. L. Miles, Jr., and
fix his damages at $750.00.
C. W. BURNLEY, Foreman."
.page 31
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"We, the jury, upon the issue joined, find for
the plaintiff Harold Hodges, against the defendant
·
R. L. Miles, Jr., and fix his damages at $750.00.
C. W. BURNLEY, Foreman."

_ Thereupon the defendant ·R. L. Miles, Jr., by his counsel,
moved the Court to set aside the said verdicts and each of
.them and enter :final judgment for the defendant R. L. Miles,
.Jr., in the case of Franklin H. Rose, plaintiff against said R.
D. Miles, Jr., defendant, and in the case of Harold Hodges,
plaintiff, against R. L. Miles, Jr., defendant, and each of
them; on the grounds following:
·
1. That the said verdicts and each of them are contrary to
the law and the evidence and wholly without any evidence to
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support them, and there is no evidence that this defendant
was guilty of any primary negligence.
2. That it is conclusively shown by the evidence that the
plaintiffs, Franklin H. Rose and Harold Hodges were engaged in a joint enterprise with T. E. Denton, the driver
of the car in which they were riding, as a matter of law; that
it is conslusively shown by the evidence that the said T. E.
Denton was guilty of negligence proximately causing or
contributing to the accident out of which the injury to plaintiffs arose, as a matter of law, and that the negligence of
the said T. E. Denton is imputable to them and each of them
. as a matter of law; .
3. That it is conclusively shown by the evidence that the
plaintiffs and each of them were guilty of negligence as a matter·of law, which proximately caused or contributed to their
injuries. And the said defendant R. L. Miles, Jr., moved
the Court in the alternative, if it would not set aside said
· verdicts and each of them and enter final judgment
page 32 ~ for the defendant R. L. Miles, Jr., to set aside
the said verdicts and each of them ·and award the
said defendant, R. L. Miles, ·Jr., a new trial on the grounds
following:
1. Because the said verdicts and each of them are contrary
to the law and the evidence and without evidence to support
them;
·
2. That the Court erred in giving the jury the instructions asked for by the plaintiffs;
3. That the Court erred in refusing the instructions asked
for by the defendant R. L. Miles, Jr.;
4. That the Court erred in amending certain instructions
offered by the defendant R. L. 1\files, Jr., to which due ex·
ception was taken at the time;

. 5., Tlu~.t the Court erred in refusing to admit in evidence
an ordinance of the Town of Virginia Beach governing the
right of way at street intersections, to which due exception
was taken. when said ordinance was tendered, as will hereinafter appear;
· 6. That the Court erred in refusing to strike out all ol

SO
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the evidence offered on behalf of the plaintiffs when said evidence was insufficient to support a verdict for said plaintiffs
or either of them, and when said evidence conclusively showed
that the plaintiffs were engaged in a joint enterprise with
the driver of the car as a. matter of law; that said driver was
neg·ligent as a matter of law and that his negligence was imputable to the plaintiffs and each of them as a matter of law,
and that the evidence sho,ved as .a matter of law that the
plaintiffs and each of them were guilty of negligence proximately ca;uBcausing or contributing to their inju·
page 33 ~ ries ;
7. That the Court erred n permitting the jury to apply
the doctrine of comparative negligence.
And on said alternative motion the Court refused to set
aside the said verdicts, or either of them, and enter final
judgment for the defendant R. L. Miles, Jr. The Court further refused to set aside the said verdicts or either of them
and grant the defendant R. L. Miles, Jr., a new trial, but entered judgment on said verdicts and each of them for the·
amount of said verdicts. to which action of the Court the defendant, R. L. Miles, .J by counsel, then and there excepted
and tenders this his Bill of Exceptions No. 1 which he prays
may be signed, sealed and made a part of the record in these
cases, and the same is accordingly done.

r:,

And the Court certifies that the following is the evidence
which was adduced on the trial of these cases and 'is all the
evidence which was adduced at said trial, together with the objections of counsel to the introduction of certain evidence, and
the rulings of the Court thereon; the motions of counsel for
defendant R. L. Miles, Jr., to strike out the evidence introduced on behalf of the plaintiffs; and the rulings of the Court
thereon; and the objections and exceptions of counsel for the
defendant, R. T.~. Miles, Jr., to the instructions granted in behalf of the plaintiffs; the refusal to grant certain instructions offered by the defendant.R. L. ].\'files, Jr., a.nd the amendment by the Court of certain instructions offered
page 34 ~ by R. L. Miles, Jr., as well as the motions after
verdict:
page 35 ~

In the Corporation Court of the City of Hope·weii, Virg·inia, Before Hon. Thomas B. Robertson, Judge, and a jury, May 10, 1932.
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Franklin H. Rose
vs.
R. L. Miles, Jr., et als·.;
Harold Hodges
vs.
R.. L. Miles, Jr., et als.
Appearances: A. L. Jones, I{. L. Woody, Attorneys for the
plaintiffs: D. A. Harrison, Jr., W. R. Ashburn, Attorneys for
R. L. Miles, Jr.
Both cases heard together by consent of parties by counsel.
On motion of counsel for defendant, R. L. Miles, Jr., the
witnesses were separated and excluded.
Demurrers to declarations filed; demurrers overruled; exceptions noted.
~

Bill of particulars and papers filed; and it is
understood that they shall be considered as filed
in both cases.
page 36

1\IIr. Woody: If your Honor please, when these suits were
originally broug·ht, Mr. R. L. Miles, Sr., was made a party defendant. We wish at this time to say to the C'ourt that we
dismiss the nctions against R. L. Miles, Sr.
NOTE: There was no appearance for or ·by Mr. T. E. Denton.
page 37 }
th~

FRANKLIN H. ROSE,
plaintiff in one of the cases, duly sworn:

DIR.ECT EXAMINATION.
By Mr. Woody:
Q. Mr. Rose, you are the plaintiff in one of these cases,
are you nott
·
A. Yes, sir.
Q. On the 31st of August, 1930, were you at Virginia
Beach?
·A. Yes, sir.
Q. Do you remember what day of the week that wast
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A. It was on a Sunday.
Q. ..t\_bout what time of day did this collision in which you
were injured occur T
.
A. My watch stopped at seven minutes to six. ,so that I
imagine it was at that time.
.
.Q. What day of the week had you gone to ;virginia Beach 'l
A. Satnrday afternoon.
.
Q. With whom did you goY
, ·A.. With two young ladies from this town, Miss Mildred
P3:na ; ru;1d, at the present time, I do not recall the name of
the other one.
Q. Did you go in the car which figured in the collision Y
_,.A. No, sir.
, Q. When did you meet Mr. Denton?
A. Sunday morning.
._, ·9.. What car, if any,. was he-driving?
A. A Ford model A roadster.
Q. Where did you go after leaving him f
· page 38 } A. Back to the automobile camp; at our camp
headquarters.
Q. Where was that located?
. : A:. On 19th Street, about four or five blocks from Atlantic
Avenue-from the waterfront.
Q. Did you meet Harold Hodges on that dayY
A. Yes, sir, at the same time I met Denton.
Q. At what time did you meet James Cuddihy on that day7
. A. As well as I recall it was the same time I met these
other boys.
Q. After you met Hodges, Denton, and Cuddihy, where did
you gof
. : A. -:H~ w:ent tq the auto camp.
Q. At what time approximately did you leave the automo·
bile camp before the collision occurred?
A. As well as I can say it was twenty minutes after five.
Q., ;where did yon go f
A. We first went to the bath house for Hodges and Denton
to change out of their bathing suits.
Q. For what purpose was itY
A. For Hodges and Denton to change into their street
clothes from their bathing suits.
Q. Do you mean that the clothing was in bath house Y
A. Yes, sir, in the locker.
, Q. Where was that located Y
A. At the lower end of Virginia Beach.
Q. After that, where did you goY
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A. We came back to the service station, up in
Virginia Beach, on Atlantic Boulevard; I believe
it was· the Texaco Station.
Q. Do you recall what station it was, or where it was located! ·
A. I am quite sure it was the Texaco Service Station. But
I do not know the point it was located. It was on Atlantic
Avenue.
Q. And then where did 5"0U go f
A. Then we went on the trip to get the whiskey.
Q. Did you get the whiskey?
A. Yes, sir.
Q. How much7
A. One gallon.
Q. Did any member of that party take a drink during the
afternoon, so far as you know7
. A. Not as far as I know.
. . Q. You had that gallon of whiskey, which was purchased at
that time, and I presume you were taking it back to the automobile camp? Is that correct?
A. That is correct.
Q. "\Vas it touched, so far as you know?
A. It was not, so far as I lmow.
Q. Did .you see any member of the party take a drink during that afternoon 7
A. No, sir.
Q. Did you ha vc anything to drink Y
A. No, sir.
page 40 ~ Q. Had you had a drink during that afternoon
at all?
Q. At what point did this collision occur?
A. At the corner of 19th Street and Arctic Avenue.
Q. Who was driving the automobile in which you were
riding?
A. 1\{r. Denton.
· · Q. Whose car was it?
A. Mr. Denton's.
. Q. No,v, tell the jury who was in that car, and their· positions?
·
A. Mr. Denton was driving, and Mr. Cuddihy was sitting
next to Mr. Denton, and Mr. Hodges was sitting next to Mr.
Cuddihy, and I was on the right fender, and this boy-I do
not recall his name-was on the left fender. That was a
boy that we picked up.
Q. Was that Mr. J\{athias?
A. Yes, sir.
page 39
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Q. Where did yon pick him up f
A. At the Texaco Station.
Q. Did yon know him before that timet

A. No, sir.
·
Q. How did yon happen to get into company with him!
· A. I bad only talked with him that morning, and it was the
man at the service station who told us where to get the whiskey; and Mr. Mathias went 'vith us.
Q. Mr. Mathias went along with you to show you where to
get the whiskey 1
A. Yes, sir.
page 41 ~ Q. He did go ,vith you t
A. Yes, sir.
Q. Did he show you where to buy it f
A. Yes, sir.
Q. After you bought it, what happened¥
A. We c.ame hack; I do not recall the direct route, but we
were headed back towards the auto camp, and Mr. Mathias
was still with us.
Q. What part did Mr. }.fathias have in the purchase of the
whiskey Y Did he have anything to do with it other than
to show you where it wast
A. No, sir.
Q. So he showed you where to got
A. Yes, sir.
Q. And came back with you?
A. Yes, sir.
Q. Now, at the time of the accident you had left Atlantic
Avenuef
A. Yes, sir.
Q. And were headed towards the automobile campY
A. No, sir.
Q. What was Mr. Mathias still doingY
A. He was going out to the automobile camp with us I
suppose to get a drink. That is to the best of my knowledge.
Q. Where did the accident occur T
A. At the corner of 19th Street and Arctic Avenue.
Q. The street close to the shore front is Atlanpage 42 ~ tic Avenue?
A. Yes, sir.
Q. And the one next to that, a block away, is Pacifir. Ave-

nue?

A. Yes, sir.
Q. And the one next to that is Arctic Avenue? Is that
correct!
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Mr. Ashburn: Between Pacific A venue and Arctic Avenue is
a blind street which has never been opened up. So that Arctic Avenue is really two blocks away.
Mr. Woody: Yes.
By Mr. Woody:
Q. And those a venues run parallel to the beooh 7 .
A. Yes, sir.
Q. Now, the streets run at right angles to the beach Y Is
that correct Y
A. Y~s, sir.
Q. So tha.t at the time of the accident you all were on 19th
Street, headed 1vest, away from the waterY
A. That is correct.
Q. And you were crossing Arctic A venue at right angles Y
A. Yes, sir.
Q. Now, tell the jury in your own way just what occured
at the time of the accidentY
A. We were returning to the auto camp, and had 'turned
off of Atlantic Avenue and were g·oing out 19th Street. We
had to slow down to cross Pacific Avenue because there was a
railroad track there, and it is rather rough there,
page 43 } and we were rather slow at that point; and then
we were going on out towards the automobile
camp, and, as well as I can recall, Mr. Denton was not making any excessive speed at that time. We arrived at Arctic
A venue and I looked as best I could both ways on Arctic Avenue and I did not see any car, and, to the best of my knowledge, no one else in the car at the time saw thi~s other car approaching. We started across Arctic Avenue, and, as was
shown, we were almost across the intersection when we were
hit.
Q. Can you give the jury an approximate idea of how fast
the car in which you were riding was traveling at the time
it crossed the intersection?
A. To the best of my knowledge the car was not going over
20 or 25 miles an hour at the time we hit the intersection
proper.
· Q. Mr. Ashburn, in his opening statement, mentioned the
fact that some one in the car-I do not know who-had remonstrated with Mr. Denton about the speed he was making. Do
you recall any such incident?
A. At the present time I do not.
Q. Do you remember any time during that trip his making
such speed as would suggest to any one to call him doWn.?
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· _ A., ~ot at that point where it would be necessary to do
t:hat.1 no, sir.

Mr. Woody: I. do not understand you.
A. (Continued) I mean that he was not making any such
.speed; not in any dangerous manner.
page 44 } Q. Had any one told him to slow downY
.·
A. I do not recall it.
Q. Did you ·hear it Y
A. No, sir.
; Q. ;Did tbe speed at any time during that trip make you
think that he ought to slow downY
A. As well as I recall, no, sir.
, Q. Frqm the time that car turned off Atlantic Avenue to
the point of collision, had Mr. Denton's speed b.een excessive,
$0 far as you ~now?
·
A. No, sir, it had not.
.
· Q. What was the greatest rate of speed, so far as you can
recall-! realize that you will have to make an approximation-:-from the time you left Atlantic Avenue until you arrived at the point of collision T
· A. I am afraid I can not answer that very definitely. I
should say 35 or 40 miles an hour.
_ .Q. You do not think at any point, from Atlantic Avenue to
the point of the intersection, he operated the car over 35 or
.40 miles an hour, at any time Y
A. As well as I recall, he did not.
Q. Is that correct Y
A. Yes, sir.
Q. What part of the car that Mr. Denton was driving was
struck¥
A. It was the right rear fender and wheel.
.. . .
Q. Was· any portion of the front of the car
page 45 ~ struck by the other carY
A. I am unable t9 say that.
Q. Where were you riding Y
A. On the running-board .
. ·Q. What was your positionf
A. I was standing on the rear part of the runningboard, hanging onto the top.
Q. Were you standing or sittingT
A. As well as I recall, I was leaning back against the rear
fender.
Q. Tell the jury the extent of your injuries Y
A. My left leg was fractured approximately six inches
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above the ankle, and my right leg was fractured and crushed
from about six inches above the ankle down to and including
the upper part of the ankle joint. I had a severe laceration
about the left hand, and a -severe laceration about the right
eye.
Q. Were you conscious after the accident¥
A. Not until after I came to in the doctor's office.
Q. What doctor?
A. Dr. Woodhouse.
Q. At Virginia Beach 7
A. Yes, sir, at .Virginia Beach.
Q. And then where were you taken¥
A. We were taken to the .Sarah Lee Hospital in Norfolk.
Q. You recovered consciousness in Dr. Woodhouse's office?
A. Yes, sir.
page 46 r Q. were you conscious from that time on y
A. Yes, sir, until I arrived at the hospital.
Q. How long did you stay in the hospital Y
A. As well as I recall, it was nine weeks.
Q. Then, you were not in a position to know the position
of vour automobile after the accident Y
A. No, sir, I was knocked unconscious.
Q. And you stayed in the hospital practically nine weeks?
A. Yes, sir.
Q. Can you tell the jury the expenses incident to your
treatment, and your doctor's bill, and medical bill and hospital bill?
~Ir. Ashburn: If your Honor please, I do not think that that
can be proved in that manner. It should be proved by statements or bills which were paid or not paid, or by some bills
rendered.
Mr. Woody : I will change the question.

By ~Ir. "\Voody:
Q. What amount was paid out for your medical, doctor's,

and hospital bills as the. result of. this accident Y
1\ir. Ashburn: Paid out by him, you mean?
~Ir. Woody: Yes, sir.
A. $6.00 a day during the entire stay at the hospital, and
the doctor's bill of $300.00.
By.l\Ir. Woody:
Q. A doctor's bill of $300.00 and $6.00 a day for nine weeks
in the hospital¥ Is that correct~
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A. Yes, sir. And there were other expenses at
the time, which I can not tell, such as X-rays.
Q. Now, tell the jury whether or not you suffered
to any extent as the result of this accident; I mean, physical
suffering?
A. Yes, sir, a great deal, for the first three weeks especially.
Q. Have you recovered to this time Y
A. No, sir.
Q. Tell the jury how you are affected now Y
A. ::tYiy legs are still weak. They are not very stable, and
then one knee-joint is so affected by the inju1·y to the lower
part of the leg that at various times, if any strain is placed
upon it, it slips out of joint; and then, in the case of rai11y
weather or any exposure, my leg aches.
Q. You mean that it is so now?
A. Yes, sir.
Q. Do you limp as the result of it Y
A. Not unless they are overtaxed.
Q. If they are overtaxed, what is the result Y
A. The result is a swelling and a limp.
Q. At this time?
A. Yes, sir.
Q. Is that condition improving nowY
A. I haven't noticed any improvement in the last eight or
ten months.
Q. The condition appears to be about the same now as it
was eight or ten months ago Y
page 48 } A. Yes, sir.
Q. I believe yon stated that, as you entered the intersection, you were on the right-hand side of the Denton
carY
A. Yes, sir.
Q. Did you look to see if there was any car approaching
A. Yes, sir.
Q. Did you see any car f
A. I saw no car.
Q. Now, can you tell the jury whether the car in which you
were riding was struck a soft or a hard blowY
A. No, sir, I can not.
Q. You can not?
.A. No, sir, I was knocked unconscious.
Q. You were knocked unconscious and know nothing more
about it"?
A. Yes, sir.
page 47
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CROSS EXAMINATION.
By Mr. Harrison:
Q. You said, Mr. Rose, that you paid a doctor's bill. Did
you pay this bill yourself Y
A. 1\tly father paid what has been paid; and a part of the
doctor's bill is still due.
Q. How about the hospital bill!
A. He paid the hospital bill.
Q. When the Denton car in which you were riding approached Arctic Avenue, what were you doing?
page 49

~

. Witness : I do not understand your question.

Q. At the time of the approach of the D·enton car in which
you were riding towards Arctic Avenue, what were you doingf
Do yqu remember Y Were you talking or were you making
any observations of any kind Y
A. I do not recall it, except that I did look when we arrived at the intersection proper.
Q. Did you say anything to anybody in the carY
A. I do not recall.
Q. Were you leaning into the car 1
A. To the best of my memory, no, sir.
.
Q. You stated that there were three men on the front seat?
A. Yes, sir.
Q. There was only one seat in this c.ar Y
A. Yes, sir, that is right.
Q. And there were three on that seat, and you were on one
running-board on the right-hand side, and another one was
on the running-board of the other side Y
A. Yes, sir.
(). Making· five in all?
A. Yes, sir.
Q. Was the top down or up Y
A. The top was down.
Q. Weren't you carrying on some conversation with the
driver of the car 7
A. To the best of my memory, no, sir.
Q. Do you remember anything you were doing in the block
previous to your crossing Arctic Avenue Y
page 50 } A. No, sir, I do not.
Q. Do you recall where you were sitting or
whether you were sitting or standing?
A. As well as I recall, I was leaning rather than sitting on
the rear fender.
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Q. But standing on the running-board f
A. Yes, sir.
Q. Were you facing the automobile you were riding on,
tha.t is, the inside of it, or forward, or to the right Y
A. As well as I recall, I was fa_cing· more forward .
. ..Q.. w~s any conversation going on in the car; that is, among
the passengers on the inside Y
A. As well as I recall., there was.
(~. You said there was' ·
: A. Yes,. sir.
· Q. "\Vhat w:as the gist of the conversation? Do you recall f
A. No, sir, I do not.
Q. ·Mr. Mathias, I believe you said, was on the le.ft runningboardY
A. Yes, sir.
Q. Was he talking or carrying on any conversation t
A. I do not remember.
·
Q. Ho'v is it that you can remember looking for an ap_proaching automobile at Arctic Avenue and can not remember
anything else that occurred Y
A. W el~, I paid no particular attention to anything elsenot the talk in the car-but, being a driver myself,
page 51 ~ I always do look. And I can say positively that I
looked at that point.
Q. In which direction did you look Y
.
A. In both directions, as well as I could see.
Q. Then, in looking to your left, you must have been standing up 1 You would have to stand up to see over the car,
wouldn't you?
A. No, sir.
·· Q. With the top d9wn, from a sitting position on the fender,
you could see over it Y
·
A. Yes, sir.
.
·
Q. Could see over the heads of the people sitting in there Y
A. Well, upon looking at an angle they 'vere not in the way.
Q. Then you were somewhat behind them, were you Y
,,A.· Yes, .sir, on the fender.
Q. Now, you testified a while ago, I believe, that, in passing
Pacific A venue, the one on 'vhich the railroad track runs, you
slo"red down T A. Yes, sir.
Q. Did you look at that crossing also for approaching cars?
A. Yes, sir.
.
Q. On what part of Arctic Avenue or 19th Street were you
_when you looked for an approaching carY
·
A. As soon as I could see.
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Q. What do you mean by that f
.
A. Well, it has ·been stated by your associate (repage 52 ~ fer ring to opening statement) t~at bushes had
.
grown up considerably at that point. And, as soon
as we were close enough to the intersection to look, I looked.
, Q. Then, you were rather expecting a car to come out of
and along Arctic A venue f
A. No, sir, it ·was just a bare possibility. I was not aware
that Arctic Avenue was considered a through street.
· Q. If you had seen him approaching, wouldn't you have
given abundant warning to the driver of the car you were
~iding in?
A. T-fad l1t: not seen him, I would.
Q. Did you give any warning of any kind Y
A. No, sir.
Q. "\Vhen did you first see the car that struck you Y
A. I haven't ever seen it.
Q. You ·never did see it?
A. No, sir, I never did see it.
Q. You do not know 'vhether the automobile struck the car
you were in or not 7
A. That is more hearsay on my part than observation.
Q. ·You just know something put you to sleep?
A. Yes, sir.
Q. At the time of the collision, then, you must have been
.
looking to your left 7
A. I can not say for sure. But I did not see the car hit
us. So, I must have been.
·page
By

53~

~Ir.

RE-DIRECT EXAMINATION.

Woody:

Q. 1\tlr. Rose, when the car in which you were riding crossed

the intersection of ATctic A venue and 19th Street, on what
portion .of 19th Street was the car traveling?
A. On the right-hand side of the street.
Q. Were you on the right of the center of the street?
A. To the best of my knowledge, yes, sir.
Q. An on what portion of the intersection were you, so
far as you kno,v, at the time of the impactf
A. So far as I know, we were across the middle of the intersection.
Q. Across the middle 7
A. Yes, sir.
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RE-CROSS EXAMINATION.
Ry Mr. Harison:
Q. If you did not see this other ear, how do you know
where you were when the impact occurred Y
A. He asked me so far as I knew. And that was told to
me by people who saw it.
Q. Then of your own knowledge you do not know it?
A. No, sir, from my own knowledge I could not say for sure.

Mr. Harrison: If your Honor please, we of course ask that
his answer, which it now develops is hearsay, be stricken out.
~fr. Jones: We have no objection.
The Court: That will be eliminated from the consideration
of the jury.
page 54 ~ The Court: Did you ask how old Mr. Rose was~
By ]\fr. "\Voody:
Q. What is your age Y
A. Twenty-two.
Q. How old were you at the time of your accident Y
A. Twenty.

Witness stood aside.

HAROLD HODGES,.
one of the plaintiffs, duly sworn:
DIRECT EXAMINATION.
By Mr. Woody:
Q. You are Harold Hodges?
A. Yes, sir.
Q. And you are one of the plaintiffs in these cases f
A. Yes, sir.
Q. ·Your father is II. H. Hodges, of Hopewell, Virginia, is
he not?
A. Yes, sir.
Q. How long have you lived in Hopewell f
A. About fifteen years.
Q. What does he do?
A. He works at the Tubize Plant.
Q. I-I ow old are you at this time?
A. I am eig·hteen. I will be nineteen this coming July•.
Q. At the time of this accident how old were
page 55 } you?
A. Seventeen.
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Q. Did you go to Virginia Beach on the 30th of August~ · .
1930, with Mr. Rose?
A. No, sir, I 'vent with Mr. Denton.
Q. And when did you goY
A. Saturday afternoon.
Q. Who was with you besides Mr. Denton Y
A. A ~Ir. ~Ioore from Petersburg.
Q. In whose car were you traveling?
A. Mr. Denton's.
Q. What kind of a car was that Y
A. A ~Iodel A Ford roadster.
Q. The three of you went to Virginia Beach on Saturday
together?
A. Yes, sir.
Q. When did you get with Mr. Rose t
A. Sunday afternoon.
Q. Where did you meet him 1
A. As well as I recall, I met him and Mr. Cuddihy at the
Tourist Camp.
Q. Where is that camp located?
A. About four or five blocks from the ocean front.
Q. On what street T
A. On 19th Street.
Q. About what time of day did you and Mr. Denton and
Mr. Rose and Mr. Cuddihy leave the automobile camp on
the trip on which this collision occurred?
page 56 } A. As 'veil as I recall, it was about five o'clock.
Q. Where were you going?
A. To the bath house, for me to change my clothes, and for
J\!Ir. Denton to chang·e his clothes. We had on our bathing
suits.
·
Q. You mean you had .left your street clothing in the bath
house?
A. Yes, sir.
Q. Where was that located 7
A. At the lower end of Virginia Beach.
Q. On Atlantic Avenue?
A. Yes, sir.
Q. Did you go to the bath house 7
A. Yes, sir.
Q. Did you change your clothes f
A. Yes, sir.
Q. After you left the bath house, having changed your
clothes, where did you got
A. We went to the service station, I believe, to get some
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gas, and this fellow there went with us out to the place where
· we got that whiskey.
Q. Mr. Rose has told us that it was a Texaco Service Station on Atlantic Avenue, but that he could not be any more
accurate than that. Can you Y
A. No, I do not believe that I can. But I am positive that
it was a Texaco Service Station.
Q. You do not know. at what point on Atlantic
page 57 ~ Avenue it was located Y
A. No, sir.
Q. However, a man there did go with you to get some
whiskey?
A. Yes·, sir.
Q. Who were with you then f
A. Mr. Cuddihy, Mr. Denton, ].{r. Rose, and I cannot recall
the other boy's name.
Q. Mr. Rose said it was Mr. Mathias. Is that trueY Was
it the same man who was in the automobile at the time of
the accident?
A. Yes, sir.
Q. How far did you go, approximately¥
A. I would say about two miles.
Q. Who showed you the way?
A. This Mr. Mathias.
Q. The same one who went with you Y
A. Yes, sir.
Q. And after getting the whiskey you came back?
A. Yes, sir.
Q. Did Mr. ~Iathias come back with you?
A. Yes, sir.
Q. How much whiskey did you get Y
A. A gallon.
·· Q. Did· any member of that party, so far as you know,
take a drink of it Y
A. No, sir.
Q. Had you seen any member of the party-I
page 58 ~ refer to any member-take a drink during that
afternoon?
A. No, sir.
Q. Had the whiskey that you bought been tquched at all,
so far as you knowY
A. No, sir, the cap had not been removed.
. Q. Where was that whiskey in the car 7
· A. It was between Mr. Cuddihy's legs, wrapped up in my
coat.
.
Q. And had not been touched Y
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A. No, sir, it had not.
Q. Had Mr. Denton, the driver of the car, taken a drink,
so far as you kno,vf
.
A. No, sir. I had been with him all day and did not see
him take a drink.
Q. Had you had one 7
A. No, sir.
Q. And you were on your way back to the automobile
camp?
A. Yes, sir.
Q. Now, at the time the car left Atlantic Avenue and until
it reached 19th Street, what was the greatest rate of speed
that you traveled up to the point of the collision Y
A. As well as I recall, from 30 to 35 miles an hour.
Q. I believe you said that Mr. Denton was driving7
A. Yes, sir.
Q. Had he driven that car at an excessive rate of speed at
any time during that afternoon, so far as you know?
A. No, sir, he had not.
Q. Where were you sitting?
page 59 ~ A. On the front, on the right, on the outside.
Q. Was any one sitting between you and Mr.
Denton?
A. Mr. Cuddihy.
Q. He was sitting in the middle t
A. Yes, sir.
Q. Had the speed been much as to make you alarmed at any
time during that trip?
A. No, sir.
Q. I believe you stated that so far as your estimate goes
he had not run over 30 miles an hour from Atlantic Avenue
to the point of collision t
A. Yes, sir, that is right.
Q. Now, Mr. Hodges, without any questions on my part,
tell the jury what occurred from the time you left Atlantic
Avenue until the collision happened?
A. We left Atlantic Avenue and got up to Pacific Avenue,
and then th~re· is a railroad crossing there, and we slowed
down and looked both ways before we crossed it, and then lie
shifted into second gear and crossed the intersection, because
it was very rough; and just about the time he got ready to
shift back into high gear, we were very near the crossing.
So that we were not making a rate of speed over 25 miles
an hour, I am sure.
Q. This accident occurred at Arctic Avenue?
A. Yes, sir, that is right.

66

Supreme Court of Appeals of Virginia.

Q. Do you recall whether you looked before you entered
Arctic Avenue to see if there was any car coming?
page 60 ~ A. Yes, sir.
Q. -You did?
A. Yes, sir.
Q. You were sitting on the right-hand side of the Ford?
Is that correct?
A. Yes, sir.
Q. Did you see an automobile approaching in either direction?
A. No, sir.
Q. Did you see the car that struck you until the time of
the collision?
A. No, sir, I did not.
Q. Were you knocked unconscious Y
A. I was knocked unconscious and stayed unconscious for
two weeks.
Q. Did you know anything from the time of the accident
until two weeks later?
A. No, sir.
Q. Where were you 'vhen you regained consciousness f
A. They were taking me up to the operating room to operate on my leg?
Q. At what place Y
A. At the Sarah Lee Hospital in Norfolk.
Q. That was two weeks laterf
A. Yes, sir.
Q. And you recovered consciousness on the way to the
operating room?
page 61 ~ A. Yes, sir.
Q. How long did yon stay in the hospital f
A. About nine weeks.
Q. What amount did you pay out for doctors' bills, medfcal
expenses and hospital expenses as the result of this collision f
A. I would say altogether $1,000.00.
Q. About a. thousand dollars f
A. Yes, sir.
Q. About what amount of that was doctors' bills f ·
A. I had three doctors. One was $300.00, one was $65.00,
and one was $10.00.
Q. And do you know what your medicines amounted to f
A. That would come in the hospital bill.
Q. What was the hospital billY
A. I would say $600.00.
Q. What is their rate per day!
A. It was $6.00 a day.
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Q. For the hospital alone f
A. Yes, sir; and then I had a night. nurse with me for tw·o
weeks; and that was $8.00 a day.
Q. What was the extent of your injuries?
A. I had my right leg broken above the knee, and my right
ankle fractured, and my skull fractured.
Q. Did you suffer to amount to anything during your stay
in the hospital after you regained consciousness T
page 62} A. I suffered with my leg very much, but my
head was just about healed when I regained consciousness.
Q. Have you recovered!
A. No, sir.
Q. How are you affected at this time 7
A. Well, I have a limp in my right leg, and I suffer from
very severe headaches sometimes, from the fracture of my
skull.
Q. Did you suffer from those headaches before the accident?
A. No, sir.
· Q·. Can you ascribe aliy reason for those headaches other
than the accident~
A. No, sir.
Q. How often do they occur 7
A. They occur mostly in rainly weather.
Q. From your head?
A. Yes, sir.
Q. Have you noted any improvement in your condition in
the past four or five months Y
A. No, sir.
Q. On what portion of 19th Street was the Denton car
traveling at the time of the collision? I mean, was it the
right or left-hand side, or middle, or what Y
A. It was on the right-hand side of the road about threequarters of the way across.
Q. Can you tell us, or do you know of your own knowledge,
on what portion of the intersection the Denton car was at the
time it was struck?
page 63 } A. I would say three-fourths of the way across
the crossing.
Q. And you say you did not see the car when it struck
you?
A. Yes, sir, I did not see it.
Q. Tell the jury how you can answer that, when you did
not see it?
A. I did not see the car at all while I was going across.'
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And I looked both ways when we got within view of the two
side roads.
.
· Q. What part of your skull was fractured Y Can you put
your hand on itT
.
A~ It was plastered here (indicating baclr part of head, to
the right); and it was cut here (indicating right side of
head towards the front).
·
· Q. It was fractured at the base of the skull, on the righthand sideT
.. A. Yes, sir.
· ·Q. And also a cut f
A. Yes, sir (indicating right side of head. towards the
front).
Q. Yon spoke of your right leg being broken. Was that
broken to the extent that the bone protruded through the
fleshY
A. No, sir.
. · Q. Do you suffer any inconvenience from that leg?
A. I suffer some in rainy 'veather. It aches.
Q. I am referring to your legf
.
A. Yes, sir, I am talking about my leg~ It feels like it is
·
rheumatism, or something. I do not know ec
page 64 ~ exactly what it is.
Q. Are those rheumatic pains improving any, or
have they improved any in the last four or five monthsf
A. No, sir.
·
CROSS EXAMINATION.
By Mr. Ashburn:
. Q. Mr. Hodges, how long had yon known Mr. Denton prior
to the occasion of this accident y
.
.
A. I would say about two ye~rs.
. Q. He was living here in Hopewell at that time f
A. Yes, sir. He was living here before I knew him.
Q. And you all got up a pleasure party to go down to the
~~?

.

A. Yes, sir.
Q. And I presume you knew :Air. Rose, here in Hopewell
too?
A. Yes, sir..
Q. And you expected to see him at the beach T
A. We had not planned to stay at the beach all of the time.
We stayed in Norfolk Saturday night.
Q. But you knew that Mr. Rose, too, would be there for
the week end f

....
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: rA.. Yes, sir.
.
Q. And I presume that you knew the young ladies whom
he was with-:--coming from the sap1e townY
.
A. Yes; sir..
.
\
. , Q• .And you went c;lo'YJl there to see something of them
.
during the holidays.?
page 65 } . A. That is right.. ·_ ·
. .
. · Q•...Now; where is Mr. Denton ·at· the· present
time?
·
.
·· "
A. I believe Mr.-woody (meaning attorney for the plaintiffs) told me he was in Salem.
. Q. Did yon make· any effort to bring him·here for this trial?
A. We sent a subpoena to .Richmond.. That is where he was
suppos·ed to be. And th~y said he had gone to Salem about
three days b~fore tliat.
Q. So you haven't h~ here this morning!
. A. No;sir.
.
.
. . Q. ·And you haven't ma~e any ·particular effort to get ·him
· her·e?
·
·
A. We sen.t a telegram to Salem.··
. Q. And did. you get any answer? __
.
A. I do not know. 1\Ir. Woody attended to that.
Q. Now, what did M1~. Denton do, that was improper, at
the time ·of ·the accident?
·· ·
.
.-A. Nothing that I know of.
Q. Then, why. did you sue him? You have sued him, and
·said in your ·declaration that the accident .:was caused by his
negligence? .
·
.
·
·A. We just put it in the hands of our lawyer; and he said
that that was 'the best. thing to do.
Q. Your lawyer told you tha.t· Mr~· Denton was negligent,
hased on what you told hirp about how the accident happen.ed Y. Is that r~ght f ·
.
'
- A. We just told him how the accident happened.
page .66} We told our lawyers the same thing that we are
.
telling you all now; and we putt it into their hands;
and they- said to let them do what they wanted to do with
it; and they thought it was best to sue Denton also.
Q. They told you that, upon your statement, the driver
of the car in which you were riding was negligent, and that
you ought to sue him too?
A. They did not tell us that at that time. We just put it
in the hands of our lawyers to bring suit.
. Q. Mr. Rose described the tourist camp, towards which
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your automobile was headed at the time of the collision, as
a sort of headquarters for the crowd. I suppose that is
rightf
A. Yes, sir, that is right.
Q. You all had just gotten this gallon whiskey, and were
going back with it at the timeY
A. Yes, sir.
Q. And Mr. }fathias was going with you to get a drink, as
Mr. Rose said Y
A. I cannot recall that exactly, b~t I think that that is
what it was for.
Q. You say you were sitting on the right-hand side of the
coupe!
A. Yes, sir.
Q. Now, a gallon of 'vhiskey is right much. How many
people were going to dring out of it Y
A. Well, we were going to take it on a party.
Q. You 'vere going on a party and were going
page 67 ~ to take the whiskey with you?
·
A. That is right.
Q. And presumably several were going to drink out of it Y
A. That is right.
Q. Was Mr. Mathias going on the party, or was he just
going to get one drink and come a'vay, if you remember?
A. I do not exactly remember.
Q. Now, you say when you approached this intersection
where the collision occurred, Denton was driving, to the best
of your judgment, from 35 to 40 miles an hour T
Witness: About the intersection?
Attorney: As you approached the intersection.
A. We did not go over 25 miles an hour after he crossed
Pacific A venue.
Q. How do you I{now that Y
_ A. Because we slowed down at the intersection to cross
·
it, and he hadn't gotten up his speed at all.
Q. I understood you to say that he slowed down to cross
Pacific Avenue. where the railroad· tracks are, and that
shortly after that he· changed ba~k into high gear when he
reached the intersection of 19th Street and Arctic Avenue
where the accident happened Y
A. That is correct.
Q. Do yon know how far it is from Pacific Avenue to the
point where the accident happened!
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A. Not exactly.
page 68 }

~,~.

Q. Suppose I were to tell you that it was .be-..
tween 550 and 600 feet, what would you say to

that Y That would be right far to i"Un a model A Ford r~ad
ster in second gear, wouldn't it f
A. He did not run it that far i~ second gear.
Q. Where did he change gear!
A. I will say about half way.
Q. Well, if it is between 550 and 600 feet, he ran it about
275 or 300 feet in second gear, and changed to high, aild
had been running in high gear about 275 or 300 feet when
the accident happened? Is that right'
A. Yes, sir.
Q. Now, a model A Ford roadster picks up speed right
fast, doesn't it Y
A. Yes, sir.
Q. In 300 feet you can jump it from a stand-still to 50 miles
an hour, can't you?
(Witness hesitated.)

Q. You have driven them?
A. Yes, sir.
Q. They pick up in as short a distance as any other car,
don't they Y
·
· A. Tha.t is right.
Q. And this one picked up pretty rapidly after he gave it
the gas upon crossing Pacific Avenue, didn't it Y
A. Yes, sir.
Q. How near were you to Arctic Avenue, the intersection
.
straight on ahead, before you had a view to your
page 69} right to see whether any vehicles were coming out
in that direction 7
A. As soon as we got close enough to the street to see
around that brush there.
Q. How close were. you then!
A. I could not say definitely.
Q. Would it be fair to say about 30 feet?
A. No, sir.
Q. Was it closer than that or £urther than that?
A. I would .say we 'vere about 20 feet.
Q. About 20 feet from the intersection T
A. Yes, sir.
Q. And then you had an unobstructed view, and you could
see around the brush and up Arctic Avenue 7 ·
A. We could see between the brush.
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Q. And up~ .Ar,ctic A venue Y ,
. A. Yes, sir.
. · . , ·. ·. ·
Q. · Did you -then look up Arctic Avenue T
· A. Yes, sir.
·
. _ Q. How f~r <f<>Uld you ~ee Y ·
.
.
;:
. A. Tolthe ~~t all of the way d9wn; ~d- to my r1ght I could
· -;. ,. not exactly say.
_ ., , ·- ~ _~
. . Q. What did the driver do when'he got t~ ~haP9int where
' · he could see to his right up Arctic Avenue Y
.A. He looked to the right and to the left.
Q~ . Did the driver look up Arctic Avenue at about the same
time that you looked ~p Arctic Avenue!
·. A. ~I do not know. ·
page 70 } Q. Jlad_ you _,alrea·dy··looked when you.~ s·aw the
driver Ioo_k; or' did Y.OU,. ~~e- the drive-r look :first'
A. I did not s_ee him ,look. · · ~ ··. .:
'
. Q. Th~n,'. how: do yon know th~t be' looked Y Y 011: just told
th~-jury that the driver ~ooked 1?-:P, J\:r;c~~ Avenue'Y · .
A. I do not ·recall telhng the.-Jury tlia.t.
· Q. You qo not- krro'\,V whether the driver looked- or, not, but
you .do :kno~y that you {looked'
. . -· ·
. ..
.
· , .A. Yes, str.
. ' -Q.. Now, when you· looked where was the For~ Sedan 1
. A. I never did--see it.
·
·
'. Q. What was there to keep you from seeing. it after you
passed the brush and' got within 20 feet of the intersection t
· · A. I do not know.
· · ..
·
·
Q. It is a ·straight _'stretch to your right-handY If you ·
looked, you were bound to see it Y It was ju~t. ~-s -clear a8
. jthia. -court room, wasn''t it f
~
:. .A. It may hl\ve been. ....
. . ~· \ ·
. Q~ And qoesn't the sa:Q:ie.rple ·apply to the driverf If he.
had looked_ at that point, wouldn't· he have been. bound to
.s.ee the ·Miles carY
· A. I do ·n.ot know.
Q.· Isn't it a fact that neither you nor the drivel: lqokecr: ...
for vehicles coming out of Arctic Avenue? .. · ·
A. I looked I know. ·I. am sure I looked.
Q. But you ~annot tell the jury what kept you from seeirig.
,the Miles· carY
. ·
· . ..
· · ·
page 71 ~ .A·. · That is right.
.
·
.
.. ~ Q. Now, Mr. Rose· was to your right hand and
was riding _on the running-board, as you describe.d it-:-or ·
sitting on ·the fenderf ·
. ..
··
A. Yes, sir.
· .
Q. Did hi~ position in· the car have anything to do with the
~
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extent of his injuries Y Do you think he would have been
hurt as severely if he had been riding on the inside of the
carY
A. I do not know. I was riding on the inside of the car
and I got hurt very nearly as badly as he did.
Q. Mr. Cuddihy was riding on the inside and did not get
hurtY
·
A. That is right.
Q. And Mr. Denton did not get hurt?
A. That is right.
Q. And you think the car was going about 25 miles an
hour at the time of the. accident 1
A. Yes, sir.
·
Q. Did you look at the speedometer?
A. No, sir.
·
Q. That is a pure guess on your part 7
A. No, sir, I know about how fast I was riding.
Q. You do not know what happened to the car, in which you
were riding, as the result of the collision, do you Y
·A. No, sir.
page 72 } Q. Suppose ~ were to tell you that it went on
55 feet 'vest of the intersection and turned over
twice, would you be surprised?
A. I do not know. I could not swear to that. ·
RE-DIRECT EXAMINATION.

By Mr. Jones:
Q. Approximately how far were you from the intersection
when you first looked to your right Y
A. I would say about 20 feet.
Q. Approximately how far up the cross street, or Arctic
Avenue, could you see at the time you did look Y
·A. After I looked to my right, I looked to my left.
Q. I ·am talking about the time you looked to your right.
How far up the cross street, or Arctic A venue, could you
see at the time you did actually look!
A. I do· not know.
Q. Can you estimate that for the jury?
Mr. Ashburn: We do not want it to be purely a guess.
Mr. Jones: I do not want him to guess, but if he knows I
want him to state it, and I want him to state the facts that
he bases his estimate on.
A. I do not know. I would be afraid to say.
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By Mr. Jones:
Q. Within that distance could you actually see any carY
A. No, sir.
· Q. Within the distance that you could see up the cross
street from the point at which you looked-about
page 73 ~ 20 feet before you entered the intersection-you
tell the jury that there was no car withi~ the !adius
of your vision f
Mr. Ashburn: We object to that as leading; and he has
not stated that.
J\l[r. Jones: Then, I will change it.
By Mr. Jones:
Q. Within the range· which you could see up the street, was
there or not a carY
A. No, sir, there was not.
Q. There was no car?
A. No, sir, there was not.
Q. Did you see the approaching car before it struck the
car in which you were ridingf
A. No, sir, I did not.
Q. Did you have any control over Mr. Denton in the operation of his car f
A. No, sir.
Q. Did you have any interest in that carf
A. No, sir.
Q. Or any right to control ti1e operation of it f
A. No, sir.

RE-CROSS EXAMINATION.
By Mr. Ashburn:
Q: Mr. Hodges, a.s a matter of fact when you were within
20 feet of the intersection of Arctic Avenue, you could then
see up Arctic Avenue for quite a lqng distance, couldn't yon f
A. I do not recall.
page 74 ~ Q. You do not know whether you could or not f
A. No, sir.
Q. You never did see the Miles carf
A. No, sir.
Q. At no time f
Q. You do not know at what point it was when you looked·
np Arctic Avenue?
A. No.
Q. You do not know whether it was within five feet of the
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intersection or whether it was in the intersection; or whether
it was within 15 feet of the intersection or within 20 feet of
the intersection f
A. No, sir.
Witnes·s stood aside.
JAMES E. CUDDIHY,
sworn for the plaintiffs.
DIRECT EXAMINATION.
By Mr. Jones:
Q. Please state your name and age f
A. James E. Cuddihy; 21 years old.
Q. Do you live in the City of Hopewell f
A. I do.
Q. How long have you lived here t
A. Approximately 15 years.
page 75 } Q. You are the son of Mr. J. J. Cuddihy, the
Fire Chief f
·
A. Yes, sir.
.
Q. Are you the one that they call Jack?
.A. Yes, sir.
Q. What is your present occupation t
A. I am a student at William and Mary College.
Q. How long have you been going there?
A. This is my fourth year.
Q~ Were you down at Virginia. B.each· on Labor Day, or the
day before Labor Day, in 1930 f
- A. Yes, sir, I was.
Q. With whom did you go down there t
A. Jack Foster, an employee of ANCO; Miss Fannie Edwards, Miss Becky Bryant and Miss Eva Coury.
Q. While down there did you get ·up with T. E. Denton t
A. Yes, sir.
Q. And Frank Rose and Harold Hodges 7
A~ Yes, sir.
.·
Q. When did you get up with them?
A. On Sunday afternoon.
, ·Q. When did this collision, in which both Frank Roae and
Harold Hodges were injured, occur?
A. Sunday afternoon about 6:00 o'clock.
Q. Approximately how long before the accident occurred,
which result_ed in these injuries, was it that you got up with
them? ·
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A.· About two hours.
.
Q. After you met up with them, where did you
and they go f
.
A. I met up with them at our camp, and rod_e with them
down to the boulevard, to the bath house, and waited for
them to dress ; and then we went out_ to· the service station
and about four or .five miles and back to the scene of the
accident.
Q. While yon we!e on this trip, you pick;ed up another boy,
did yon notf
.
· A. At the serv:i~e station, in. town.
Q. Do you recall his name f
A. Mathias, or something like that.
Q. Mathiasf
A. Yes, sir, that
right.
Q. Did you ever know him before that dayf
A. No, sir.
·
.
Q. I believe you boys went out and got something to drink Y
How much was thatf
:, _A. One- gaJl~n ..
Q. Who showed yon where to get that f
A. Mathias.
Q. Was that the_ purpose of his mission in going with yon,
.in order to lead you to that whiskey 1
A. That is correct.
Q. Now, when you returned, where did this collision take
place? ·
A. We turned off the boulevard, and it was to the right
going down 19th Str~et two blocks from the boulevard. It
was at 19th ·street' and Arctic Avenue.
Q. Approximately how fast was the car in which
_page 77 ~ you were riding running down 19th StreetY
· ·- , . -- -· A~ 25 miles an hour.
Q. On which side of the roadway, the body of the road,
was the car being driven?
.A. We we-re on the right-hand side of the road:
Q. It was a Ford runabout f
A. Yes, sir.
Q. Where were you sitting?
A. In the middle.
Q. As you approached Arctic Avenue, what did you do,
if anything f
·
A. Nothing at aU. · Q. Where were you looking 7
A. Straight ahead.
Q. Did you see the Miles car before· the collision t
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· A. No, sir.
.
.
Q. As the car in which you were riding entered the intersectio~ of Arctic Avenue and 19th Street, approximately ;how
fast was it being driven Y
A. I said approximately 25 miles an hour as we entered
·
the intersection. ·
Q. Approximately how fast had it been driven before you
ent~red the intersection, as you came on down 19th StreetY
A .. We turned off the boulevard quite slowly to take the.
curve there,. and proceeded one block and came to the rail..
road track, and there we slowed down very slowly
page 78 ~ to cross the railroad track, or street-car track,
whatever it was, and then he shoved the car into
second gear, and then into high gear again. That took place
within the block. At first we were going approximately 10
or 15 miles an ho:ur, and then we attained a speed of ~5
miles an hour at the intersection of 19th Street and Arctic
Avenue. ·
Q. Would you say, or not, that 25 miles an hour was your
highest speed between the time at which you crossed the
street on which .the railroad track was, Pacific A venue, and
the time you entered this intersection at Arctic Avenue!
A. Yes, sir.
Q. Now, can you tell the jury where your car was with
reference to the intersection at the time it was struck?
A. W·e were going down 19th Street, and I was looking
almost directly ahead, and I did not see the other car approaching from the right; and I really think we were across
the intersection. I sa:w the intersection, of course. And we
were across the intersection. We were so far. across it that
I was very much surprised that, with a loud crash, we were
hit. Our car was over three-fourths of the way across the
intersection. The front of our car was, I am sure, all past
the intersection; that is, going up 19th Street past the intersection.
Q. What part of the car in which you were riding was
str11ck by the Miles car? .
A. About a foot of the running-board, and the right rear
fender.
page 79 } Q. "\Vas any part or portion of the front part of
your car struck at allY
A. No, sir.
Q. Then you s.ay that it was about a foot of the runningboard and the rear fender of the car that was struckY
A. Head-on· into the running-board; that is, the runningboard and the fender. That received the force of th~ blow.. ·
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Q. Where did your car stop? In what part of the street!
Whereabouts in the street T
A. Almost straight across from the point of impact Y
Q. How far was that Y
A. About 50 or 54 feet.
Q. Do you mean to tell the jury that this on-coming car
shoved you approximately 54 feet down the streetY
A. I mean to say that the car that hit us was going at such
a rate of speed that when it hit us the force of the impact
was enough to kill our headway and to drive us almost
directly down the street in the direction that the Miles car
was coming.
Q. Did you see the Miles car after the collision T
A. Yes, sir.
Q. Will you tell the jury the condition of that car after
the collision f
A. On examining the Miles car after the collision, I first
noticed the bumper, the front fender, and the hood; that is,
the radiator. It appeared that it had hit our car straight
on, so as to drive back or buckle up the engine and the
radirutor. That is, it hit it head-on hard enough
page 80 ~ to drive it straight backwards.
_
Q. Then, where was your car at the time it
stopped-the car in which you were riding at the time it came
to a rest?
A. It was on topi of us.
Recess until 2 :00 P. 1\L
By Mr. Jones:
Q. Mr. Cuddihy, who was driving the car in which you were
ridingf
A. Mr. Denton.
Q. Did you and Frank Rose and Harold Hodges have any
control over the manner and method in which he operated
that carT
A. None at all.
Q. Was it Mr. Denton's carT
A. Yes, sir.

CROSS EXAMINATION.
By Mr. Harrison:
Q. Mr. Cuddihy, yon stated a while ago that you went with
these people to get your clothes out of the bath house. did
yon notf
._
-
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A. No, sir.
Q. Whose clothes were th€yf
A. Harold Hodges's and Denton's~ I think. I had my'"'"'
clothes on..
.;.;.
Q. You had your bathing suit on t
A. No, sir, I had my suit of clothes on.
Q. Wer~ they changing from their bathing
page 81 } suits to their ordinary clothes 7
A. Yes, sir.
Q. And then they w~nt to get some gas t
A. Yes, sir.
Q. And afte.r that they went to get the liquor?
A. When we went to the service station, Mathias came
out and we asked him where we could procur some whiskey,
and he directed us up the road-that is, he went with us to
this place where we got it.
·
Q. And all of you went along together in the cart
A. Yes, sir.
Q. Where were you going to hold the party at which you
were going to use this liquor!
A. At Virginia Beach.
Q. You were all planning a party at that time7

....
·.'

Witness~

A party?
Yes, at which to drink the liquor!
Witness: What do yon mean by a party 7
Attorney: Well, you were going to have a little gathering.

Attorney~

A. We were going to drink the whiskey. We were going
to a dance.
Q. But the accident occurred before any of tha.t whiskey
was drunk?
A. Yes, sir, absolutely.
Q. Approximately how far did you go from the service
station to get this liquor 7
page 82 } A. I do not know. I did not pay much attention to where he was directing th~ driver, Denton,
to. Denton was driving the car, and I do not know how
far it was; somewhere. between 2 and 4 miles.
Q. Then, the place you got the liquor was not on your ordinary route from the service station to the place of the collision 7
A. No, sir, it was not.
Q. So that if you had gone to get the liquor you would
have gotten to the point of collision long before the time the
collision occurred, wouldn't you Y
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A. Yes, sir, of course.
.
·
Q. How long have you known Mr. Rose, one of the plaintiffs in -this caseY
A.. Just around Hopewell casually. I do not know how long
I have known him.
Q. Five or six years!
.
. A. I do not know whether I have known him that long or
not.
Q. You had known him some time before this collision occurred, hadn't you f
A. To be perfectly frank, I did not know Mr. Rose very
well before the accident occurred. I knew him casually
around town, and I had been in his company when in the
company of others.
. Q. How long had you kno'vn Mr. Hodges before the accident!
.
·A. A number of years.
page 83 ~ Q. You and Mr. Hodges and Mr. Rose were staying at the same tourist camp at Virginia Beach 1
· .A. Hodges drove up with Denton a little later. We had
already gotten to Virginia Beach then and established head. quarters a.t the tourist or auto camp, and had set up tents.
We had two tents. I think they came a little bit la·ter.
Q. They were stopping there also, were· they not Y
A. Yes, sir.
Q. Do you kno_w who first said anything about getting any
liquor!
A. No, sir.
Q. It just came up in the course of the conversation among
you fellows Y
A. I think so.
Q. And no one, according to your recollection, suggested
it particularly; it was the whole crowd in the car, the five
of·youf
A. In the first place, there were only four of us in the
car, and the fifth fellow on the side of the car was· Mathias.
That is the best I recollect.
·
· Q. Then it was the other four that brought up ths question about getting the whiskeyf
· A. I do not know how tha.t came up. It has been approximately two years ago.
.
Q. But all of you went with the idea of getting it for the
crowd to enjoy-for all of you four to drink some of itT
A. I suppose you would say that.
page 84 ~ Q. Now, coming to the point of the collision, you
testified that you were sitting in the middle of the
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seat, as I recall; that is, Mr. Hodges was on your right and
Denton was on your left, and all ·on the same seat Y
A. Yes, sir.
Q. Now, as you approached the intersection of the streets,
did you have any occasion to look, particularly, at Arctic
Avenuef.
A. I was not driving, and I did not.
Q. You did not?
A. No, sir.
Q. Weren't you on the look-out for cars coming out of
Arctic A venue Y
A. No, sir, I was not driving the car.
Q. Then you were·. not paying any attention to what was
going on?
·
·
A. No more than a person riding with another person
would, to know what was going on around him. If I had been
driving the mi.r, probably I would have been a little more
on the look-out than I was 'vhen sitting in the car.
Q. Did you look up Arctic A venue or down Arctic A venue Y
A. I was looking straight ahead.
Q. And you continued to look straight ahead until the time
of the collision!
A. Why, yes.
Q. Well, did you see the car driven by Mr. Miles at all?
A. No, sir. We were across the intersection when the crash
occl;lrred, and that is my first recollection of the
page 85 } Miles car at all; it was just the crash; and that
was when we were nearly across the intersection.
Q. Now, you said that your car was struck by the Miles
car. Which way did it go when it was struck!
A. We 'vere headed down 19th Street when Miles, coming
in this direction (indicating), hit us; and he drove us pretty
nearly in the direction he was going, with a slight variance
to the right. We were three-fourths of the way across the
intersection, and there was just enough variance up the road
to. put us in the :field, just off the cement.
Q. He drove you down the way he was going?
A. Yes, sir.
Q. He was moving south on Arctic A venue? · .
A. I do not know 'the points of the compass there.
Q. Well, the direction he was going, if it wa·s south, then
he carried· your car down Arctic Avenue southwardly?
A. If 'he was going south,· he hit us and drove Ol;lr car
southward, with a very slight- variance to the right, in the
direction he was going; that is, our momentum, if we had
not been hit, would have made 'the car roll forward down 19th
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Street; but the impact of his car was so great as to kill
our headway and drive us south, with a slight variancae to
the right.
Q. Then, when your car came to a rest, it was still on Arctic
.A.venue, you mean Y
A. Why, no, it was not on Arctic Avenue. He drove us
down southward. ·We ·were driven directly down
page 86 ~ :1\_rctic Avenue in the same direction he was going;
not exactly, but we were knocked to the right, along
Arctic A venue, and along 19th Street and out into the field.
Q. What part of Mr. Denton's car was struck by the other
carT
·
A. The right rear fender, and about a foot of the runningboard on the right-hand rear side.
Q. Did you feel the force- of the blowY
A. Well, I was considerably brnised-I do not quite follow you.
·
Q. 1Vben you realized that the Miles car had struck your
car, had you seen the automobile of Miles or heard it before?
A. No, sir.
Q. Then, the :first idea you had of any collision was the
impact itself?
A. That is right.
Q. As you approached Arctic Avenue coming from the
direction of Atlantic Avenue, what were you doing; talking
any~

A. I do not remember.
Q. You do not remember Y
A. No, sir. I was sitting in the middle, as well as I recall,
and we were on our way to our camp, and I do not remember
whether I was talking or not.
Q. Did you pay any particular attention to the speed at
which your car was traveling?
A. Not any particular attention.
Q. Then you do not know how fast your car was going T
A. Oh, yes, I should judge that we were going
page 87 ~ approximately 25 miles an hour.
Q. That is a very rough estimate, isn't it?
A. No, sir, I do not mean very rough. That was pretty
close to the rate of speed we were going.
Q. Do yon remember what happened at Pacific Avenue·
\vhere the street car line crossing is Y Did your automobile
slow down there or keep across at the same rate of speedY
A. Pacific Avenue is one block back. ·There is a railroad
or street-car crossing there, and we slowed down to get across
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that rough place; and then the car was shifted into second
gear, and then into high gear, and then we came to, this intersection.
· Q. ·How long had it been shifted back to high before you
got to .Arctic A venue t
.A. It is one block from where we crossed the track to Arctic
Avenue; and we got across the track and shifted into second;
and that accelerated it slightly, of course; and then we shifted
into high, and we were probably about 150 feet or 200 feet
from the intersection when the car got finally into high.
Q. From which intersection f
A. Denton shifted the car into second gear and then into
high gear, which took it a number of feet. We were not
traveling fast, and it did not accelerate· the speed of the car
very much. So we were ~round 200 feet from the intersection
at which we had the collision when we got into high
page 88} gear.
Q. Do you know how far it is from Pacific Avenue to Arctic Avenue?
A. About one block.
Q. How far is that in feet or yards 1
A. About 550 feet.
Q. Then, do you mean to say that he consumed all except
200 feet of that distance in shifting from second into high
and getting into high Y
A. That is what I said.
Q. Now, you recall that he shifted to low when he crossed
Pacific A venue, do you?
.
A. I remember the car went from second to h:rgh. I will
not say any more than that.
Q. Did he go into low gear or not when he crossed Pacific
Avenue!
A. I think he did.
Q. That is where the railroad is t
A. It is very rough there, and we had to take it very slowly.
I think he was in low going across there, and then shifted
into second, and then shifted into high.
Q. A 'vhile ago you told me you did not remember what
happened along there, but no"\V you seem to remember quite
in detail that part of it. Now, did anything else happen t
Witness: What do you mean!

Q. Was there any conversation there or any reference to
the road or to the street, or were there any other cars passing?
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A. I do not know.
Q. But you remember clearly the shifting of the
gears at Pacific Avenue?
A. vV.ell, you· see it is very rough there and we slowed down,
and naturally we had to get baclr into high to go along.

By Mr. Ashburn:
· Q. Mr. Cuddihy, you were not severely injured in the acci-.
dent, were you f
· A. I "think I was.
Q. The reason I asked you is, did you leave there immediately after t;he .accident¥
·
A. I was carried to a doctor for treatment .
. · Q. Yon were carried right away to a doctor for treatment f
.. ~. No, sir, but within a very short time I was carried
the~~- . .
.
Q. You were not carried at the same time that· Mr. Rose
~d ;M:r..Hodges·~ :we.re Y
·
A. No, sir, not at the same time; a little later. I was underneath the car, and they got me out .and started to put me
in a car to carry me to the hospital, or to a First Aid Station;
and, when they went to put me in the car, I was very dazed and
I wanted to look around to see where the rest of the boys
were. And the. people were looking around there at the same
time.
·
·
Q. You were gotten out from under the carY
A. Yes, sir, they pulled me out.
Q. And you were very dazed Y
A. I said I was dazed.
Q. And in a few mome11ts you were taken to the
page ~0 ~ .doc~or by someone. you do not know who?
A. I later found out that a gentleman named
Barco was there.
Q. Mr. Barco, the Mayor, took' you to the doctor!
. ~. :A. yes, sir, he was one of the gentlemen 'vho were instrumental in g·etting me out from under the car.
·
Q. Yon did not take any m·easurements there at that time,
did youY
: .A.. Well, of course-Q.. Then, when did· youMr. Jones: Let him finish.
Mr. Ashburn: Go ahead.

. .A.. (Continued.) I was going to say that when I got out
from Uriderneath the car, I did not take the tape measure
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and measure the distance, but glancing around at the seene
of the. accident of course I :fixed it in my .mind.
. Q. And from your observation in your then daied condition
you ·fixed in your mind what you are now telling the juryT
A. I looked around there and fixed the ·place, as one would,
in my mind; and later, the next day, I went back there. I
:was carried to the hospital and was relea:sed that night or
.the following morning. .And at any :r.ate, the following day,
:which was Monday, I went back there to the inter·section and
,verified the things that I saw that evening before.
By Mr. Ashburn:
· Q. How did you verify them the next dayf

A. Well, there was -an elevation there, and there
page 91 ~ was a gTowth of weeds there.
Q. The next day when you went baek there, the
car in which you had •been riding bad ·been moved from the
scene, hadn't it?
A. Yes, sir.
, Q. And you got your idea of its looation from where you
saw all those- weeds trampled down, didn't you 7
A. I know where I lay.
Q. Suppose I were to tell you that the m-easurement showed
that the car in which you were riding wa!s 55 feet west of the
intersection in 19th St·reet-that is, the same direction in
·.which it was going at the time of the impact-and south Qf
the street about 12 f-eet, would you say. th~t was accurate? · !
· A. We were knocked ·across .the street. Yo·u say 12 feet offl
.the cement and 55 feet west 7
.Mr. Ashbnrn: In the same direc-tion in :Which you were
,traveling, to the west.
A. (~Continued.) If you said that the car came to a rest
slightly diagonally from the point of impact, I would say
that that is correct.
·
~
Q. But instead of being 55 feet south in the direction in
-which Miles was traveling-, it was 55 feet west in the direction
in which you were traveling? How do you account for that?

Mr. Jones: I object to that question. There is no testimony
to show that.
11r. Ashburn: I will prove it.
.
.
page 92 ~ Mr. Jones: · But at this time you ·have got to
predicate the question on the evidence.
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i\Jr. Ashburn: J3ut this witness is on cross examination.
Jones: But you can not assnme that.
'
l\fr. A.shburn: 1 will ·ask the question. It will be put in
,evidence.
~Ir.

Bv Mr. Ashburn:
UQ. (Illustrating·.) The car in which you were riding was
coming this way (indicating west), and the man who struck
you was going this way (indicating south), and he hit your
ear right here (indicating) 1
A. Yes, sir.
Q. And you say he knocked you south for 55 feet 1
A. It was going this way (illustrating) and the car came
.to a rest there (indicating).
Q. 12 feet from the ·street on which you were traveling!

Mr. Jones: Let him draw a diagram of it.

By Mr. Ashburn:
Q. Do you want to make a diagram of it 1
Witness : Yon can go ahead.
Q. Do you want to make one? If you want to make one, I
.would ;be glad to have you do itY
Mr. Jones: Do you want him to make you a diagram of
it.Y
1\ir. Ashburn: It does not make a bit of differpage 93 ~ ence to me.
Mr. Jones : If you don't want it, we do not insist on it.
Witness : I do not need a diagr·am. I say the car hit us
going down Arctic Avenue and knocked us slightly to the
right in the direction that the car was coming down Arctic
Avenue.
J3y Mr. Ashburn:
Q.. Then, what caused you to go 55 feet west of the intersection in the same direction in which you were traveling? .
Mr. Jones: I am ohjecting. There is no evidence of that
in the record · I insist that counsel can not assume on cross
examination a fact that is not in the evidence.
By Mr. Ashburn:
Q. Did the car in which you were riding go 55 feet west
of the intersection before it stopped rolling?

\
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A. No.
Q. How far did it got
A. Just a slight ways to the right.
Q. When you ·say to the right, you mean the dirooti_on in
which the ~files car was traveling?
·
·
: A. I mean to th-e right 'Of the intersection. My ear ·was
going this way (indicating west) and he hit us ·and knoeked
us slightly to the right.
Q. I -call it to the south. Now, how far did you go to the
·
west in the -direction in which you were travelJ>age 94 } ing?
A. Not far..
Q. As 'far as 55 feetj
.. A. No, sir.
Q~ Then how far!
A. Twenty feet.
Q. Not over .·20 feet?
A. I do not think so.
Q. You, ·of course, took no measurements and you do not
kno'v anybody who did take any measur-ements t
A. I did not take any mea.surements.
Q. And your ·opinion as to tbe distance that you traveled
to the west is gathered from your· observation when you were
taken 'Out from under the car in your daz.ed condition?
A. I was taken from under the car. The car rested off the
~oncrete to the south or to the right of where we were hit.
Q. And would you ·s·ay it rested about 12 feet s.outh of the
street on which you were hit? Do ·you think that is lllpproximately accurate?
.
A. It was off the cement·; over into the· weedsQ. How far off the cement Y
Mr. Jones: I object. I must insist that the witness be al.
lowed to finish his answer.
Mr. Ashburn: I have no objection. Read the quastiou..
(Question read.)
(Witness l;tesitated.)
Mr. Ashburn : I think it is taking him a righ~
lon.g time to answer the question.
Mr. Jones-: I -do not think counsel has a right to comment
:on that fact. And I am excepting to it.
Mr. Ashburn: All right, sir. Will yon .answ-er the qnestion7
J>age ·95 }

·. . .Supreme
Cou.rt
of. .Appeals
of
.
.
,,
.
. Virginia.
.
_,

'-

\

-

.A. (·Continued.) Approximately 30 or 35 feet off the cement in the direction in which my car was going. Is that
clear enough!
·
;By :M:r• .Ashburn:
Q. It is not clear to me. I wiii ask yon to make it more
cl-ear by drawing a diagram of it. Now, this is west, and
·this is east, and this is north, and this is south, and Miles was
going this way (indicating south) and you all were going this
.way (indicating west). Now yqu indicate: where your car
stopped (drawing diagram)!·
·
{Witness indicated point on diagram and said:)
A. If I am supposed to put a mark where the car stopped,
I will put it here. I am judging the distance.
·
Mr. ~shburn: We will put that diagram in evidence, as.:sum.ing that- those concrete str1ps (indicating), each of them,

are 16 feet wide.
Witness : If that is 16 feet across there, then the point
()f ·impact was right about here (indicating).
· Mr. Woody·: Mark it A, the point of impact.
. (Witness marked point as re_quested.)
· Mr. Woody: And mark the other one B where· your car
·rested after the accident.
page 96 ~-

(Witness did· as requested.)

By Mr. Ashburn :
• Q. -Now, mark the distance from B to the south side of 19th
·street?
· · ·
.
·
·
....

•

!

·(Witness did· as requested and said it was approximately
30 feet to the point which he marked C.) · · .
· . ,·
Q. Tha.t is 30 feet from B to C, approximately? That is
your idea?
·
A. Yes,· sir.
· · · · · ~
'.

Note: Witness indicated another point mark~d D:
. Q. _Now, give approximately·yo1,1r idea' of the distance· frbm
B to DY
.
. · -,_
c

•

•

.

••

'
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17 feet.
And D indicates the west side of Ar-ctic Avenue'
correet7
·
Yes, sir.
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Note: Diagram referred to filed in evidence, marked Exhibit No. 1, and exhibited to the jury, and is to he hereto at-
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RE-DIRECT EXAMINATION.
1:

By Mr. Jones:
Q. J:a~, ·after the accident did you have any conversation
with Mr. Miles, the defendant, or did you hear him make any
statement in reference to it 1·
.:· A. He waa not there after the accident. I was rpulled out
from under my ear very shortly. His car rested
page 97 ~ on its side at the scene of the accident. hut Miles
was nowhere to be seen. I was told~fr.

Jones: Don't tell that.

A. (Continued.)

I asked where the driver was.

RE-CROSS

EXA~1INATION.

By Mr. Ashburn:
Q. You· say that he waa nowhere to be seen; and you also
said you were taken down to the doctor or the First Aid
Station by Mr. Barco!
Mr. Jones : No, he did not say that.
By Mr. Ashburn:
Q. Who took you down there 7
A. I do not know.
Q. Did you see 1\Ir. Barco there?
A. I saw a gentleman there whom I later found to be Mr~
Barco.
Q. Did you ride down there in that gentleman's car?
A. I do not remember.
Q. You do not remember whether you did or not T
A. I was put into a car, and I got out of that car .because
I knew tha.t there were others in the wreck. I got out and
said, ''Did you :find the other boys that were in the wreck Y''
Q. And then what happened to you?
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A. And then they told me that they had everyhody that was
in my car.
Q. And then did yon get 'back into the car?
A. Then I got into a car. I do not know whose
page 98 ~ it was.
Q. Yon do not know whether it was the same one
or not!
A. I got into a car that was setting on the right-hand side
of the road facing back towards the :boulevard.
Q. Now, this first car that you ·got into and then got out
of ·again, who was sitting in that at the time?
A. I g·ot in the back, and got out on the other side without
paying any attention to the occupants of the car.
Q. Yon were dazed Y
A. Slightly.
Q. As a matter of fact, you were put into Mr. Barco's car,
to be taken down to a doctor, three times, and you got out
every time, didn't you?
A. Several times.
Q. Several times?
A. That is right.
Q. And in that same car which you were in, Mr. Miles, the
defendant here, was being taken to the doctor, wasn't- he?
A. Mr. Miles was not in that car in which I was at any time
that I was in there. Nor was he taken to the doctor with
·me.
.
Q. Are you positive of that?
A. Why, yes, sir. That is if he looks the same now as he
did then.
Q. Look at him and see?
A. No, it is not that gentleman sitting there (indicating
the defendant, Mr. Miles).'
Witness stood aside.
Mr. Jones: That is our case, if the ·Court please.
pag-e 99 ~TESTIMONY FOR THE DEFEN1DANT.
Mr. _Ashburn: Will your Honor exclude the jury. I have
a motion to make.
The ·Court: Gentlemen of the jury, yon will retire.
(Jury retired.)
Mr. Ashburn: ;May it please the Court, we move to strike
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out all of the testimony offered on behalf of these plaintiffs,
on the ground that the testimony as offered and ~dmitted
does not show any negligence on the part of this defendant,
R. L. Miles, Jr., upon which a recovery could be predicated
or upon which the Court would ·be justified in sustaining a
verdict.
Your Honor will recall that the allegation of negligence
in the declaration is general, and that it was particularized
this morning by a ·bill of particulars filed in writing on ·behalf of the plaintiffs. The allegations contained in the bill
of particulars are :
1. That the defendant operated his car at an excessive
rate of speed.
We call your Honor's attention to the fact that there is absolutely no evidence to that ·effect whatever. Not a single
witness on the stand has testified that he saw the defendant's
car prior to the actual impact, and, of course, your Honor
is familiar with the doctrine that the· mere happening of an
accident is no proof of an excessive rate of speed.
page

10~

}

2. That the defendant failed to keev his car
under complete contro.l.

There is no evidence of that.
3. That the defendant had .inadequate and improperly adjusted brakes.
Nobody has mentioned in this case anything about .brakes.
4. That the defendant drove to the left of the center. of
the street.
There is an entire lack of evidence on that point:
5. That the defendant violated the provisions of the right
of way laws as set out in Sec. 2145, sub-section 19.
.
There is absolutely no evidence of that. On the contrary,
.such testimony as disclosed what oocurred shows that the
two vehicles approached the intersection and entered the
interseciion at approximately the same time, under which
conditions the Miles car had the right of way.
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6. That the defendant drove his ear on his left-hand side
and not as close to the right-hand side as was

pf . Hie. road
pos~~ble.

In repiy to that, there is no evidence on that score, and it
has not been mentioned here at any time .
...

7. That the defendant failed to keep a proper lookout.

Since no one has testified that they ·e:ven saw him at all, .it
cannot ibe said that the defendant did not keep a
page 101 ~ proper lookout.
-:. · Aft.~r argument of the point, the Court ·said.:
· The Ct>nrt: The plaintiffs having rested, the ·Court's rul-

ing is that, at this stage of the proceedings, they have shown

to the jury. From· the plaintiffs' testimony it is claimed that when they reached the intersection of
.the street they looked and saw no car, and, therefore, they
claim that they had the right of way. at the intersection. I
think it is a question for the jury. The motion is -overruled.

11 case that should go

, Mr. Ashburn: All right, sir.. We save an exception. The
.reason for the exception is the same reason urged upon the
;Court in support of the moti,an 'to·· strike out the testinlony
offered by the plaintiffs.
·
··
The Court: · Recall the jury. ·
(Jury recalled.)

jpage 102 } Mr. Ashb~~n: May it please Your Honor, in
·., .··· .
. this case the deposition of Miss Dorothy P. Griflfith was taJren in Washington, and we will read it to the jury,
.with Your Honor's permission, at this time.
This 1s the testimony of
.
, DOROTHY P. GRIFFITH,
.who was riding with Mr. Miles at the time of the collision:
..

~·

)l3Y

Mr. Shands:

· Q. Will you state· your full name and address Y
A. Dorothy Page Griffith; 1954 Columbia Road.
Q. Would yo~ mind giving us your age also f

A. Present age 24 years.

, ~:
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Q. What is your occupation f
A. Secretary.
Q. Would you mind telling us very ·briefly what education
or special training you had for your P:resent work 1
A. I went through High School, away to Boarding School,
a year at College and a year .business training.
·
Q. When did you finish your last year 7
A. It was five years ago.
Q. Have you been employed in secretarial work since that
~time?

A. Yes.

Q.
A.
Q.
A.
Q.

Where were you during the latter part of August, 1930?
At Virginia Beach.
Where were you staying there f
At the Pocahontas Hotel.
Were you at Virginia Beach on Sunday, ..August 31,

19307

.

A. Yes.

page 103
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Q. Were you acquainted with Mr. R. L. Miles,
Jr., who is one of the defendants before the court
in this case!
·

A. Yes.
Q. Ho'v long had you known ·him 1
A. Possibly. a couple of months.
Q. Did you see ~Ir. ~files on Sunday, August 31, 1930? ~ · ·
A. Yes.
Q. vVhen did you first see 1\Ir. 1\Iiles on that dayY
A. Well, it was somewhere between two and two thirty,
,I guess. It was real early in the afternoon right after lunch.
· Q. Where did you first see him f
A. Down on the beach.
Q. Did you meet him in company with other persons on
the beach?
A. Yes.
Q. About how many other persons were there in the party?
A. ·Lot of people. I don't know exactly. Guess there were
around seven or eight people.
Q. How long were you with this party on the beach?
A. Well, till late in the afternoon.
Q. Can you fix the approximate hour when the party broke
up?
A. I guess it was close on to six o'clock.
Q. Was 1\lr. Miles there all of that timet
A. Yes, I think so.
Q. ·Have you any doubt as to his being there or not being
there?
.
. ,
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. A. No. I did not see him leave and he was there every
.time I looked around.
Q. Do you feel quite positive that he did not leave during
that time Y
'
page 104 ~ A. Yes, I know he was there.
.
Q. .About when was it when you left the beach Y
I mean what time?
A. Close to six.
Q. Was Mr. Miles with yon thenf·. · ·
A. Yes.
.
Q. After leaving the beach did you go with Mr. :Miles in
an automobile!
A. Yes.
Q. Are you accustomed to riding in automobiles Y
, A. Yes.
Q. Do you drive a car yourself?
A. Yes.
,
Q. Have you an _operator's license!
A. No.
Q. Do you like to drive fast 1
A. No.
Q. Did Mr. Miles know your taste about not driving fast?
A. I think so. I do not know for a fact.
Q. In your opinion did
drive the car in a careful manner!
A. Yes.
Q. Did he pay elose attention to his drivingf
A. Yes.
Q. ·Had you ridden a. number of different times with Mr.
Miles before this Sunda.y!
A. Yes, three or four.
Q. During the course of your ride did Mr. Miles at any
time show any indication of having been drinkpage 105 ~ ingf
A. No, he did not.
Q. Had he taken a drink from the time you met him at
2 :30 until about 6, so far as you knowf
A. No.
Q. Are you quite positive of thatf
A. Yes.
Q. Did you detect the odor of liquor on his breath 'i
A. No.
Q.. Was it a closed carY
A. Yes, a Sedan.
Q. While returning to the Pocahontas Hotel did Mr. Miles
drive in a southerly direction along Arctic Avenue t

he
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A. Yes.
Q. A!bout how fast was he driving along this street 7
A. I do not lmow exactly. It was a mod~rate rate of speed.
Q. Do you consider it fast or slow?
·
A. I consider it a moderate rate~
Q. You Qonsider it a reasonable speedf
A. Yes.
.,
Q. As you approached the i~tersection of Arctic Avenue
and 19th Street did Mr. Miles have his car under control, so
far as you could tell, also was he proceeding in a. prudent manner?
·
A. Yes.
_ Mr. Ahalt: C~unsel for plaintiff. suggests that question
rather leading and objects t~ .that character of question.
page 106}

Q. How was Mr. Miles driving as he approached
the intersection of Arctic Avenue and 19th StreetY
A. He seemed to be driving all right to me. He didn tt seem.
to be going fast.
;
Q. Was he paying close attention to the road!

Mr. Ahalt: t object to that question as being strictly
leading. ·I want to be fair about it, but when you ask the
;witness whether or not he was paying strict attention, she
cannot tell what was in his mind.
A. He apparently seemed to be paying strict attention.
Q. Was it light or dark as you approached the intersec-

ti~7

.

.

A. It was lig4t.
Q. Was there need for 1ights at that timet
A. No.
Q. About what hour· was it 7
A. Around ·six.
Q. Now, Miss Griffith, will you state in so far as you can
recall just what happened. as you proceeded to cross the intersection of Arctic Avenue and 19th Street 7
A. J nat as we were going in the intersection another machine came. It all happened so quickly. Like a flash I just
saw this car right in front of us. It seemed to me that Mr.
Miles tried to put on his ibrakes, the car jerked and the :first.
thing I knew the: car was over on its side.
Q. What was the impression-
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Mr. Ahalt: I object to the question. We do not_ want her
-we want facts.

impr~ssions.

Q. What did the car in front of yon do when you
nrst saw it y
A. What did it doY
Q. Did the driver make any attempt to avoid the accident!
· A. I do not know about that.
· Q. Did both cars come in the inJ-e.rsection about the same

page 107

~

timet
A. I think so.

Q. What did ~Ir. Miles do to avoid a coiiision f If anything.
· A. It seemed to me like he tried to turn the car. Tried to
put on his brakes. Then there was a crash.
: Q. Can you tell a:bont how many occupants there were in
·the car that collided with him¥
, . A. No. It just looked like a lot of people piled up in the
·car.
Q. Did you observe any one standing on the running -board f
A. I do not remember particularly about the running
.board. It seemed like people were piled all over the car. It
happened too quick for me to see where they were.
Q. What happened to Mr. Miles' car following the collision Y
A. I do not understand.
Q. ·Did it turn over on its side Y
A. Yes.
Q.. Which side T
A. I think it was the right side.
Q. Do you know what happened to the other car, the Ford
roadster, after that Y
A. No.
Q. What happened to you immediately after the oocident Y
.. A. Some one pulled me out of the car. At least Mr. Miles
·
got out and pulled zqe out of the car. Another
page 108 ~ car came up at that time. They put me in that
car and drove to the doctor's office.
Q. Did Mr. Miles go with you Y ·
A. Yes.
Q. How long did it take to go to the doctor's of:fice f
A. I do not know. It was just a few blocks.
Q. Then did Mr. }fiiles return to the hotel Y
A. We got out of the car and I wanted to get to the hotel
and he took me to the hotel.
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·. Q. What was the extent of your injuries?
A. I had a cut on my nose. A large bump and cut on my
forehead. My nose was also cut. I had a 'black eye. fractured

jaw bone. And I do not know just what was the matter with
my legs, ;but. they were all swollen and I could hardly walk
for about two weeks.
·
Mr. Shands: Tha.t is all.

CROSS EXAMINATION.

By

~Ir.

Ahalt:

Q.. I didn't get it quite straight as to whether you went to

.the hotel or the doctor's first 1
A. Well, they drove us down towards the doctor's office,
but there was a whole crowd around there and I got Mr. Miles
to take me back to the hotel.
· Q. S'o you did not go to the doetor 's offic.e.
A. No.
Q. How far a.way was the crowd from the scene of the accident! You say you did not go to the doctor's office. Was
it a first aid station on the beach that you went to f
A. No, they took me to the doctor's ofSce, but
page 109 } I went to the hotel.
· Q. Where did you get this first aid treatment
you spoke of Y
A. I did not get any for two or three hours when I called
the doctor at the hotel.
·
Q. Where was the Ford roadster, operated by Mr. Denton,
when you .first saw it? About how far was it?
A. I haven't any idea.
Q. vV as it the length of this room 1
A. I cannot say.
Q. Did you see the Denton car before it reached the intersection of the street 1
A. I don't remember seeing it.
Q. You say you operate ~n automobile. About how fast
would yon say you were going when you reached this intersectiont
A. I·do not know. It is hard for me to say.
Q. You were paying attention 1
·
· A. Yes, because I am scared and·if any one is going fast
I would know it.
Q. How fast would you say the automobile wasgoing? Ap:..
proximat-ely.
. ·
A. I do not know.
. i
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Q. You haven't any idea wheth~r it was five or thirty-five Y
A. It wasn't five and I know it wasn't thirty-five. I think
around twenty-five.
Q. Were you watching the speedometer T
A. No.
.
Q. Were you engaged in conversation at th~ ti:ine you approached this intersection Y
.
A. No. I was looking- out of the window.
page 110 ~ Q. So you don't know what he (Mr. Miles) was
doing or where he :was looking when you reached
the intersection T
A. I do not know, but I wa.sn 't lool~ing ~ut- of· the whid~w
all of the time.
Q. As you reached the intersection which wer~ you .do-

mgf

·

A. I was evidently looking ahead because I saw the· car
approaching.
.
Q. Do you want to testify that you were looking out of
the window, at Mr. Miles, or ahead as you reached the intersection T
A. I was looking ahead.
.
Q. When you reached the intersection do you know at what
point of the cross street Mr. Denton's car·wasY
A. No.
Q. I believe you testi:fie.d in substance that it was like a
flash that you saw this other car, and almost immediately the
impact came. Is that correct f
·
A. Yes.
Q. So you don't know at what speed Mr. Denton's car·was
traveling, do you T
·
A. No, except it was fast .
. Q. Can you refresh your memory at what distan® Mr.
Denton's car was from Mr. Miles when you first saw itl
.. A. No.
Q. You said you were with a party of people on the beach
·
from two thirty to six. Did yoti not Y
. A. Approximately that time.
Q. How were the people dressed, did they have on ·bath..:
.ing suits?
·
:
A. Some had on beach .pajamas, some had on
page 111 ~ bathing suits and some were in regular clothes.
.Q. How were you and Mr. Miles clothed 1
A. I had on beach pajamas and Mr. Miles had on a bathing
suit.
.
.
.
Q. When you went for the drive T
·
A. Yes.
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Q. Did any of the other people go with you and Mr. Miles
for the drive f
A. No.
Q•. T.l;le collision happened at six o'clock t
A ..Approximately.".
Q. Wh~re did you :first meet Mr. Miles 7
A. In· Washington. ·
Q. You said something about a moderate rate of speed.
What would you eall a moderate speed on a roadway such
as Arctic Avenue Y
.
A. Well on account of the intersections I certainly wouldn't
say over twenty-five miles an hour.
Q. Do· you mean at intersections!
A. I mean all along.
Q. You. say that the roadster seemed to have folks piled
all over it. How many people would you say· were on the

carY
A. I don't know.
Q. You have some idea t
A. No, I haven't.
Q. Would you say there were four or twenty!
A. I couldn't say how many.
Q. As a matter of fact you didn't have time to see how
·many people were on that carY
page 112 ~ A. No.
.
Q. Now, when Mr. Miles' car reached the intersection you stated that he tried to turn the car to avoid a
collision. Which way did he try to turn it to the right or
leftY
·
A. I don't know.
Q. Did you see the Denton car as to what damage was done
to that carT
·
A. No.
Q. Did yon see what injury was sustained by Mr. Rose
or any.body else in the carr
A. No.
Q. How· long after you were pulled out of the car would
you say that yon stayed there in the immediate vicinity of
the car that you were pulled out of before you were put into
.this other car and taken away!
·
A. Almost right away.
.
. Q. There wasn't any considerable lapse of time, and you
.
say that Mr." Miles went with you 7
· A. Yes.
· Q~ Did. he first go over to the Denton car to see· what had
happened T_
· -· · · · · ..
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A.· I do ·not know.
Q. you did not 'see him go over'
A. No.
Q. Did he stay with you Y
' ·
A. He went with me to the doctor's office, but I asked him
to take me to my, hotel instead.
·
Q. Did Mr. Miles discuss with you ~terwards the results
of the collision t
page 113 ~ A. Mr. 1\tiiles had concussion of the hrain.
Q. Didn't he discuss it with you 1
A. No.
.
Q. So that as far as you know Mr. Miles left the scene of
the accident 'vithout rendering any aid or ascertaining what
had happened to any one in the other carY
. A. I don't know.
. Q: You did not see him go over and say anything to the
'people in the other carY
A. No. There was a· ,big crowd there.
Q. You say that you were constantly with Mr. Miles in
this party of seven or eight folks on the beach from the time
that you came- there about two-thirty until you left t
A.· We were all together.
Q. Was he there Y
A. Yes, he was there.
Q. You did not see him take anything to drink in the way
of intoxicating liquor, and you did not smell any intoxicating
liquor on his breath either on the ·beach that afternoon or
while in his car to the time of the accident f
A. No.
Q. Did you know that he was charged with driving while
drunkY
A. I read it in the paper.
Q. Do you know whether he was c.onvicted or not Y
A. No.
· Q. What did you read in the paper about the charge of
driving while drunk?
page 114 ~ A. I read a little piece in the paper the next
morning. Don't remember just what it was.
· Mr. Shands: I object. These questions are irrelevant and
immaterial as regards any judicial proceedings.
·
Mr. Ahalt: The purpose of this inquiry was in connection
With cross -examination of the direct testimony in which this
witness testified that the defendant Miles had not ·partaken
of intoxicating liquors while in her presence between twothirty a.nd six o'clock, and the question primarily is to as-
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certain whether she knew t~t sueh a eharge had been preferred and not as to the outcome 9f the charge. I want to
renew that question so as to get my point on the record.
Q. Did you know wha.t he had been charged with driving
while drunk in eonnection with this accident¥.
A. I read it in the paper.
Q. Were you present when the police took Mr. Miles into
custody!
A. No.
Q. Did the· police come to see you f
A.. Yes.
Q. Did you know that they had at that time taken Mr~
Mil-es into custody7
A. No.
Q. Do you know where the police found Mr. Miles!
A. No.

page 115}

Mr. Ahalt: I think that is all.

RE-DIRECT EXA}IIINATION.
By 1\fr. Shands:
Q. Did you see Mr. Miles again after he left you at the
hotel?
A. Not that night.
Q. Did any people from the Denton car come over and endeavor to assist vou?
A. ·No. ·
·
Q. In driving along Arctic Avenue, as Mr. Miles approached the intersection of 19th Street which side of the
street was he driving on?
A. On the right hand side.
Q. Did he slow down for intersections 1
.A. Usually, yes.
.

.

Mr. Shands: That is all.

The witness dismissed.
(Signed) DOROTHY P. GRIFFITH.·
page 116 }

R. L. ·MILES, JR.,
the defendant, sworn on his own behalf:
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DIRECT EXAMINATION.
By ·Mr. Ashburn:
Q.. State your name Y
A. R. Lawson Miles, Jr.
Q. And your age!
A. 25.
Q. And where were you -born and raised?
A. Norfolk, Virginia.
Q. Are your parents living?
· A. Yes, sir.
Q. Is this gentleman sitting here your father ( indicating) y '

.

A. Yes, sir.
Q. What is his business f

A. Oyster packer.
Q. Are you familiar with Virginia BeachY

A. Yes, sir, very familiar with it.
Q. Were you spending a week-end there on Labor Day in

19307
A. No, sir, I was· not.
Q. Were you down there on Sunday, August 31st, of that
yearf
A. Yes, sir.
Q. With whom did you go to the beach Y
A. With a boy whose name is Jack Barr. It was in his
car.
Q. Please tell us something about him f
A. He was a school-mate of mine at the University of
Pennsylvania; and he lives in Philadelphia.
Q. And he was visiting there f
page 117 ~ A. He was visiting me.
Q. What time did you leave· home that ·day to
go to the Beach f
A. Between 2 :00 and 2 :30.
Q. And it takes how long to go there 'f
A. 45 minutes.
Q. Where did yon spend the afternoon f
A. At the Courtney Terrace Cottage.
Q. In front of the Courtney Terrace Cottage were yon on
.
the beachf
A. Yes, sir.
Q. How long had yon known Miss Griffith f
A. Approximately a month.
·
Q. Was she on the beach as a m-ember of the group that
afternoon f
·
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A. Yes.
Q. About what time did the group leave the beach 7
A. The group did not leave. Miss Griffith.and I left alone;
and we were on the way to rejoin the group when the accident happened.
Q. For what purpose did you leave the group:?
A. Miss Griffith wanted to see a friend· of hers with whom
she had an appointment at 5 :30; and I drove her up there.
Q. Was that where you were going at the time of the collision!
A. No, sir, we had been there. and we were returning.
Q. You were going south on ~ctic Avenue at the time of
the· collision!
page 118 ~ A. Yes, sir.
·Q. What sort of machine were you driving!
A. A Ford sedan.
Q. To whom did it belong!
A. To Mr. Barr.·
Q. He was not with you then t
A. No, sir, he was not.
Q. Did you horrow the car from him Y
A. Yes, sir.
Q. Had a.n}1lbody else besides you .bee~ driving it that day?
A. Yes, ·sir, we went to the beach in it. And there were
about 12 of us in the party and that was the only automobile
there.
·
Q. And I suppose first one used it and then another?
A. That is right.
Q. You were ·driving south on Arctic Avenue. Approxi':"
mately at what speed were you going when you BJPproached
19th Street before you reached the intersection where the
accident occurred Y
A. 30 miles an hour before I reached that intersection.
Q. And what, if anything, did you do with respect to your
speed on approaching the intersection Y
A. I slowed down to about 20 miles an hour.
Q. And approximately at what spe_ed were you going when
you reached the intersection Y , .
A. Abound 15 or 20 miles an hour. I had slowed down con_
siderably.
page 119 ~ Q. Tell the jury something about the physical
condition of that intersection with respect to the
corners there?
·
A. There were very high bushes, and you cannot see to
your left anything at all. You have. a :very plain view of
the road to the right, but not to the left until you get right

;J~
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1;1.p to it. It is hard to see to the left. In order to see a .<?ar
coming· down 19th S'treet, you absolutely have to get Into
the intersection.
. Q. When you approached the intersection what signal did
you give, if anyY
A~ I blew my horn when 50 or 60 feet from .the corner.
Q~ Once or more than once Y
. A. More than once.
Q.. Did you see or hear the Denton car coming at that timeT
A. I could not possi!bly see it.
Q. Did you hear it f
A. No, sir.
Q. Was there any signal or anything to indicate that it
was going west on 19th Street at that itme Y
A. Not to my knowledge.
Q. Where '\\1ere you with respect to the intersection when
vou :first could see the Denton car?
.. A. I had started out into the intersootion~ and the Denton
car was travelling very fast, and it came right in front of
me, and the boy, Rose, was standing on the running-board;
and, as soon as I saw the car and saw the back of Mr. Rose,
I tried to turn my car so ·that I would not hit
page 120 ~ him. ·
Q. Which car entered the intersection first'
A. 1\fy car.
Q. And about how far in the intersection was the D.enton
car when you entered the intersection?
A. They were right up on us. I could not see it at first,
and I did not hear anything. I did not see it because of the
;bushes, and they were coming pretty fast, and they ran right
in front of me. And I knew I was g·oing to hit the car when
I saw Mr. Rose's back He was standing on the runningboard ; and I turned my car as quickly as I could, so that I
would not hit him.
Q. Did you strike their car right behind Mr. Rose?
A. Yes, sir, I just missed Mr. Rose. That was the best I
could possibly do.
Q. Can you giv·e the jury any idea a.t what speed the Denton car was p;oingT
A. Very rapidly. I imagine as fast as they could go. I
haven't any idea. how fast. They went right by me. I knew
I hit them, but I thought I had knocked the fender off; and
they went clear ·by me.
Q. What happened to your car after the accident Y
A. My car turned over where it was.
· Q. And wha.t happened to their car?

F. H. Rose v. R. L. Miles, Jr., and H. Hodges v. Same.

lOS

A. Th-eir car went on down the road. west, in the same direction it was going. I saw it go. by me before my car turned
over. My windshield was not broken until it turned over.
It was not .broken by the impact. When the top
page 121 ~ of my car hit the ground, that .broke the wind.
shield. I knew that I had just missed 1\'Ir. Rose,
and then my car turned over. I thought they were safe until
I saw that they were also turned over down the road.
Q. Now, was there anything that you could have done that
might have avoided this accident that you did not do?
·A. No, nothing. If I had turned to the right, I would have
caught ~ir. Rose between the cars. And I turned to the left.
I did not have much time to think; it ·happened so quickly.
Q. What injuries did you sustain in the collision 7
A. I thought that I had sustained none at first. It was not
until later that I found that I had a v-ery bad pain in my
head. My head was hurting me.
·
Q. When did that commence to give you trouble7
A. About a half hour after the accident occurred.
Q. How did that give you trouble!
A. It was just a burning pain in the center of my head.
It was where my head hit the rib in the top of the ear.
Q. Did you have to go to the hospital for it f
A. Yes, sir. And I went to the doctor's office.
Q. Who took you from the ·scene of the accident to the doctor's office T
A. Mayor Barco of Virg·inia Beach.
Q. lio'v long was it after the accident when he arriv-ed at
the scene of the aecident f
A. He was· there when I crawled out of my car. I picked
~Iiss Griffith up and took her over to his car, and
page 122 } he and I then walked over to the Denton car.
Q. For what purpose did you go there 1
A. I went there to see what we could do for them. The
gentleman who did not remember me (meaning Mr. Cuddihy)
was there, and we took him up and put him in ~ir. Barco'~
car.
Q. That is ~{r. Cuddihy?
A. Yes, sir. And he got out of the car; and I think Mr.
Denton came over. I only saw him once, ·but I think it was
he that came over. Anyway, some gentleman came over who
seemed to know the last witness on the stand here (meaning
Mr. Cuddihy). I am not sure, hut I think it was Mr. Denton,
the driver of the other car.
Q. How many times was Mr. Cuddihy put in Mayor Barco's car, and how many times did he. get out.?
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A. He was put in there twice, to my knowledge.· · One time
I put him in there myself, with the assistance of Mr. Barco;
and another time I put him in there with the assistance of
the other fellow who came up; and both times he got out.
. Q. Did he seem to be dazed or not~
. A. Yes, sir, he was.
Q. On which side of Arctic Avenue were you driving as
you approached the intersection Y
A. The west side.
Q. Is that your right or left-hand side?
A. My right-hand side.
Q. In which direction were you looking out as you approached the intersection Y
page 123 ~ A. I was "looking to my right .. I could not see
to my left, and there was no use to look that
way. And it did not make much difference on Arctic Avenue,
-because that is not an arterial highway. But I was looking
to my right until I got to the intersection, and then I looked
to my left. But it did not do any good, because the car was
right in front of me before I could see it. I had previously
blown my horn.

CROSS' EXAMINATION.
By Mr. Jones:
Q. I believe you said you lived in Norfolk?
A. Yes, sir.
·
Q. How long have you been living in Norfolk Y
.A. I was born and raised in Norfolk. I was away at
school six years.
Q. You are. quite familiar with Virginia. Beach, are you
not!
·
A. Yes, sir, very familiar.
Q. you usually spend a good part of your summers down
there during the vacation -periods, I believe Y
A. I did not spend any nights there, not all of the night in
its entirety, but I would go down there to dances, and to
swim.
Q. I mean you are thoroughly familiar with Virginia
BeachY
A. Yes, sir.
Q. And, of c·ourse, Arctic Avenue at the intersection of
18th Street and 19th Street and the various streets yon are
familiar withY
·
ipage 124 ~ A. Yes, sir.
Q. You have somewhat the feeling of being at
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home there f You go down on week-ends and stay around
there during your vacation periods Y
A. Yes, sir.
Q. Now, at this particular time th~re were ten or twelve
of you on a party Y
A. No, sir, not on a party, ;but on the beach and swimming~ .
We all knew each other, but it was not a party.
· Q. It was for the holidays? Hadn't you all met there by
agreement 7
.
· A. No, sir, it was not that at all. I think you have the
wrong impression of it. Miss Griffith and a number of her
fri-ends were on the beach; and we went out on the· beaeh and
to swim, and we just saw them; and we were together then.
Q. Who do you mean by ''we''t
A. Mr. Barr and myself.
Q~. You were down there with Mr. ·Barr?
A. Yes, sir.
·
.
Q. You and ·he went down there for the holiday!
A. We went down there on Sunday afternoon. We did ·not
go for the holiday. He was visiting me in Norfolk.. And
there was another gentleman with us. He has since died.
Q. Do you drink?
·
A. I have taken a drink.
Q. You have taken a drink Y
A. Yes, sir.
page. 125 t Q. You took one down there on Labor Day,
didn't· you?
A. I was not down there on Labor D·ay. I was in the-hospital then.
. .
· Q. The day ·before L.abor Day t
A. No, sir, I did not.
.
Q. You took a drink and went off there on· Labor Dayf
A. It was not· oil Labor Day that I was there.
Q. Well, you went off there more or less to have a good
timet
·
A. I went dowri there· with a friend.
.
Q. And you refrained from t·aking a drink Y
·
A. I did not take· a· dr~nk.. I am not in the ha:bit of taking
a drink when I go· d9wn ther~ o:n .Sunday afternoons to go
swimming. There was no difference then from any other
Sunday afternoon. I ~ive in -Norfo1k and go down there to
swim on Sunday afternoons. And I do not drink then.
.
Q. And when you g~ off on a vacation o.f that kind to spend
week-ends a:t a summer resort, you do not then take drinks Y
A. I was not· spending the we~k-end, and was not on .a. vacation. I was -doing what I had done every Sunday after-

~0~

Sup;reme Court of ...~ppeals of Virginia•.

noon sin~ I can remember, to go down there to swim. I
woUld go· there every Sunday ·afternoon.
.
Q. You were just there on that S"unday afternoon Y
A. Yes, sir.·
. ..
· Q~ Well, you were down there on that. Sunday afternoon,
whether it was a v:acation or for a swim Y
· A. It does not make any difference.
.
.
· Q. During that time you, of course, \vould not
page 126 ~ take a drink T
.
.
.
A. ·I had not taken a drink.
. Q. .:Pidn 't you. tell Mr. Denton, wh.en he asked yon if you
saw him, "Hell, no, I was too drunk. to see anything''!
A. ;No, sir, that is absurd. It is preposterous.
Q!. Do you deny making that statement Y
A. Of course I do.
1\tir. Ashton: Do yon expect to prove it f . .
1\tlr. Jones: We certainly do, if Mr.· Denton comes; and we
are ·expecting him to come; and we will be disappointed if
·he does not come.

By Mr.

Jones:

Q. Now, when was the first time you. saw the Denton carT

A. After I had gone out into the intersection, it :appeared
ahead of me in a flash, and I saw Mr. &se ~s back.
Q. Where were you, as nearly as yon. can tell tlie · position
. of your car, at the time you fi.rst saw the Denton car?
A .. I imagine my front wheels were one yard north of 19th
Street, the edge of the road.
Q. Th•at was one yard before you had actually entered the
19th Street f
·
~. 1res, sir.
.
Q. 1rou were one yard before you entered into th~t street
when you sa.w hi.mf
A. Yes, sir.
Q. Now, tell the jury just where the Denton car was at that
instant?
.. . .
A .. The Denton car at that instant was about
page 127 ~ one yard from being in front of n1e. At that time
it had not reached me yet, but before I could re"'"
act, the car was in front ·of me. ·
Q. So then· the Denton car was about one yard to your
leftY
·
.
·
A. You can not very well judge distances when the two
cars were coming like that. It had not quite reached me,
and it took him just that time to get by me.

F. H. Rose v. R. L. Miles, Jr., and H. Hodges v. Same. 109
Q. I understood you to say he was about three feet fro~
there, and I· am asking you if you meant that he was three
feet to your left?
A. Yes, sir, I did mean that.
Q. You were driving, of course, on the right-hand side of
the road?
A. Yes, sir.
.
Q. That road is 16 feet wide, isn't itt
A. Yes, sir.
Q. You were in a Ford car!
A. Yes, sir.
Q. That is five feet four inches from hub to hub. and five
feet si."'{ inches fron1 center to center, isn't it? That is a.p·proximately correct Y
A. Yes, sir.
Q. You were driving somewhere within a foot or eighteen
inches of the right-hand side of the street, weren't you Y
A. Yes, sir.
.
Q. And that left 17 feet, 6 or 7 inchesWitness : I don't understand you.
page 128 ~

Q. The roadway upon which you were traveling was 16 feet wide?
A. Yes, sir.
Q. If your car was a foot or 18 inches from the right-

Mr. Woody: ~fr. Ashburn, do we understand that those
streets. Arctic Avenue and 19th Str-eet, are 16 feet wide exclusive of the shoulder8 t
~{r. Ashburn: The concrete Rtrip is 16 feet wide, there is
no shoulder.
Mr. Woody: The concrete portion, exclusive of the rest,
is 16 feet wide 7
· Mr. Ashburn: Yes, sir.

By Mr. Jones:
Q. Now, then, taking one foot from your right-hand side,
or 18 inches, and. adding 5 feet 6 inches to it, you would use
about 7 .feet of the right-hand portion of the roadway, leaving your car about 9 feet from the left-hand side of Arctic
;Avenue?
\.
A. Yes, that is true.
Q. Then, at the time Mr. Denton entered that intersection,
if he was about 3 feet in front of and to th~ left of your
car, and you were about 3 feet from the intersection, ·then
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he had traveled some 6 feet into that intersection and you
lacked 3 feet of getting to itt Isn't that trueY · Do you understand that Y
. A. I lacked 3 feet of getting in there.
Q. At the time you lacked 3 feet of getting into that intersection, Mr. Denton had entered it and had tra.;.
page 129 ~ versed at least 6 feet of that intersection, had he
notY
A. The question was put to me, if I remember it correctly,
asking me where was I when I first saw Mr. Denton's car.
Q. I am asking yon now a new question entirely: If -it is
not a fact. that at the time yon lacked or were within 3 feet
of the intersection Mr. Denton had entered the intersection
and had traversed 6 feet of that intersection T
A. No, sir, not at all.
Q. That is not right?
A. No, sir, that is not right.
Q. Now, then, tell me at the time you were within 3 feet
of the intersectoin where Denton was?
A. He had not entered the intersection.
Q. Where was heY
A. He was just about to enter it.
Q. What do yon mean by that Y
A. He was approximately at the intersection. I do not
remember exactly. That thing happened sr0me time in.1930.
Q. Just a few minutes ago you told me that at the time that
you were a:bout 3 feet from the edge of 19th Street, Mr. Denton was about 3 feet to your left. That was your answerf
A. If I told you that, I was confused; and I retract that.
I did not mean that. The first question put to me was, where
was I when I first saw Mr. Denton's car; and that is whel} I
was 3 feet away.
Q. At the time you were within 3 feet of the
page 130 ~ street upon which Denton was traveling, where
was Denton's carf
A. Somewhere in the neighborhood of the same thing from
·his corner. All of this is an approximation, 1becanse that
thing happened so quickly that I can not fix the distances ex-,
actly ·in my mind.
Q. Then, at the time you were within 3 feet of the intersection, Denton was within 3 feet of the intersection f
A. That sounds reasonable.
.
Q. I am not talking about whether it sounds reasonable
or not; I am talking about whether it is a fact Y
A. I do not know whether it is a fact or not.
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Q. You do not know!
.
A. No, sir, I do not know exactly. I do not know the nlllilber of feet he was away.
Q. Now, isn't it a fact that after the collision, the Denton
car was turned over and lying almost in a diagonal line right
across from the intersection of the street 7
A. No, sir, that is not a fact at a.Il. That is not eorrect.
Q. Where was it Y
A. His ear passed by me, as I testified a while ~o, and
'vent clean down the road in the direction in which he was
going, and went off the concrete I should say 10 feet or ~o.
Q. To his right or left side?
A.. To his left.
Q. And then where Y
A.. He went down the road about 50 feet, and
page 131 } then 10 feet off· the road.
Q. You say that he went down the road the
same way he was traveling for about 50 feet, and then went
off the road for about 10 feet Y
A. Yes.
Q. Isn't it a fact that at that· time each one of these corners
had high weeds, as high as a man's head and tallert
A. That particular one did have them; that is, on that one
corner. Weeds were not that high on the other corners.
Q. There were such weeds growing on all four corners
there, so that certainly within two or three days after that
time you could tell where a car had dragged over them Y
There was enough growth on the ground there to indicate
where a car had turned over, wasn't theret
A. There was a growth there, but whether or not you could
tell where the car had been dragged I do not know. I was
in the hospital.
Q. Didn't you go back there after the collision Y
A. No, sir, I did not. I did not have a chance to go back
there.
Q. When did you go to the hospital Y
A. That night.
Q.. When did you get out?
A. I was in the hospital about eight days.·
Q. You went to which hospital 7
A. The Memorial Hospital in Norfolk.
Q. Where is that located-!
A. On Manteq Street and Spotswood Avenue.
page 132 ~ Q. And you entered there when T
A. Sunday night.
_ :
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Q. And stayed there until when f
..
.
A. Until the following Tuesday. I know I was there a

week. '

_ Q. You mean the following Tuesday week!
A. Yes.
.
.
Q. You stayed there, then, about iO days Y . _ _
.
A. I am not positiv~. I know I was there at least a week..
I think it was 10 days. I entered there Sunday night.
Q. And you stayed there from Sunday night for a week t
A. Yes, sir, I know that.
Q. And that w~s ~he Memorial Hospital in Norfolk f
· A. That is correct.
Q. About how fast were you· driving your car at the time
you entered this intersection¥
· A. I was not driving my car car over 20 ntiles an hour.
Q. And the car was equipped with good brakes r
A. Yes, sir.
Q. And it was an A Model Ford sedan f
A. Yes, sir.
Q. I believe, after the wreck, you left your car there in a
garage within two or three blocks of the point of the collision Y
A. I do not know about that.
Q. Didn't you see the car afterwards Y
A.. No, sir, I was taken to the Doctor by ¥r. Barco and I
never saw the car a.ny more.
page 133 ~ Q. Did you examine the car at the scene of the
wreckT
A. I only gave it a cursory glance~
Q. Will you tell this jury that that radiator was not driven
back up over the engine as the result of the impact Y
A. I did not notice the radiator at all.
Q. I ask you if you will tell this jury that that radiator
was not driven back up over the engine as the result of that
impact?
A. I cannot tell the jury that, because I did not notice it.
Q. Was that engine driven back up under the footooard 1
Mr. Ashburn: Is this a.n indirect method of testifying by
you?
Mr. Jones: No, sir. He is on cross examination.
A. I only gave the car a cursory glance, and I could not tell
whether the engine was driven hack up under the footboard
or not; and I could not tell about the radiator.
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By Mr. Jones:
:
Q. So that yon cannot tell the condition of your car after
the collision Y
.
A. Not as to the engine being driven back .up under the
footboard; no.
Q. If it be shown in evidence that the radiator was driven
back up on the engine, how do you account for it if this car
was driven by your car and kept on down the road 7
.
Mr. Ashburn: Now, you are predicating the question on
something that is not in the evidence. There is
page 134 ~nothing in this evidence about the condition of
the Miles ear at this time.
:h1r. Jones: That is true. ·But here is the difference between my question and Mr. Ashburn's examination. He assumed in his questions that that was a condition. Now, I
ask this witness if it be shown in the evidence. I did not
assume that it was.
1\{r. Ashburn: You went further than I did.

By Mr. Jones:
Q. Do you know the condition of your car, or the car which
you were driving, after the accident?
A.· No, sir. I do not know anything about the condition of
the radiator or the motor· or the footboard.
Q. Didn't you have it fixed!
A. No, sir.
Q. Who did have it fixed f
A. It was not fixed, I do not believe.
Q. It never has been fixed?
A. The car was an old car, and I do not think it was worth
being fixed. The top was completely torn off, so I heard.
Q. Yon mean that it was injured so badly in this collision
that it was not worth fixing~
·
A. I think that is the way it was figured out. I personally was not there at the time it 'vas figured out. Other
people would know about that.
·
page 135}

The Court: You just answer what you know.

By Mr. Jones:
Q. Now, when ·you :first saw the Denton car, what did you
do?
.
·
·
A. When I first saw the Denton car, the first thing I could
see '\Vas Mr. Rose, who was on the running board.
•·
Q. I asked you what was the first thing you .. did.Y ~ ,. · ... · ·
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A. The :first thing I did was to turn my wheel. to the left,.
and at the same time put my foot·bn.;the brake.
Q. Yon turned your car to the leftY
A. Yes, sir.
Q. And put your brakes on Y
, .
I\-'
A , Y es, sir.
·
\
. · Q. Approximately how far did yo:u,.go \aver to the leftf .
A. When I started to turn the:cat;' ::Mr. De~ton was .almost: ·
in front of me, and I· went just f~r. .e:q-pugh to miss hitting
Mr. Rose, who was standing-: on::·tl)~ -.running board practically midway of the car.
. : .· · · .
Q. What part of the Denton car. did your car come. in con-·
tact withY
:
·
· :
A. The front part of the reJI:n.f.ender. ·
Q. What part Of YOUr Car ·str.udlt itf
,. 1 ·
• ..
A. The right-hand side of _.my fro~t bumper, _I imagine;
~ ould be the first thing to' come in C,9.I,ltact With it.Q. How far does it take ·you-to ~t~p a car ·or· this class, in
the condition in which this .car w~, -~hat youl'were.drivi.Dg,
running about 20 miles an hour,· if you know Y·:
A. I do not know. I haven't any idea.
o

\

,
1

, •

· •

Witness stood aside.
page 136

~

CHARLES E. BARCO,
sworn for the defendant.
DIRECT EXAMINATION.

By Mr. Ashburn:
Q.· You are Charles E . .)3arcof
A. Yes, sir.
Q. Where do you live Y
A. Virginia Beach.
Q. Do yon hold any official position there f
A. As Mayor of the Town, yes, sir.
Q. How long have you lived at Virginia Beach f
A. I have been there since 1913.
Q. Were you in Town on the evening of August 31, 1930,
when this accident occurred Y
,
A. Yes, sir..
Q. Where were you at the time of the accidentf
A. I had been down to the Cavalier Hotel and was returning home ; ·and when I got to the eorher of 26th Street and
Arctic Avenue I saw these cars down there; and I ·remarked·
to my wif~, ''There is an accident, and we will go down there''.

,.
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Q. Did you go down there immediately! ·
·.
A. Yes, sir..
·
.
Q. And when you got to· the intersection of 19th Street
and Arctic Avenue, what did you find there7
· A. I found that they had had this accident; and there was
a young man there putting one of these boys who
hurt
in his car; ·and he__ ..asked· me if I would ·.assi'St
page 137 } him; which I did; and then two or thre_e othel'
_
· people came up a1.1d they p~t" ~hese boys into ·-the·
ear; and then there wa.s a· lady. and' Mr, J\{iles,. I helJ«)'Ve -i~·
was, that I put into my car, 4~d I earned them up to the:
~:· ·
., ·
do,ctor 's office.
· Q. How long did you stay .there before going to the doctor 's·
office Y That is. was it ydur idea to get the people who needed
medical attention to .the doctor as quickly as possible 7
A. That was my idea, to get them to the doctor as quickly
as possible, so that they- could have medical attention. I
did not· stop to look at the cars at all at the scene of the
accident. ·
·
.. · · .~ ._)
Q. Was there a young man put into your car who subsequently got out Y
A. Yes, sir..
. ., .:.
Q. Once or several times t ·
·' ·
· : ··
A. I put him in my car three times, and he got out each
tiole.
·
Q. What was his condition t "Tn .,
.
.. _
A. I could not tell at that tiine. I thought he' was d'8_zed,
Q. would'. you reeogirlze him ~ you· were to see hiin "·
A. (Looking around the court room.) I believe he has
gone~
·
·
.q. Is that the. young .~a_n, or :~·o you rememb~r him (iri.dicatmg Mr. Cuddihy) f · ·
_
. cl , . •
~.l'
A. No, sir, that is not the young ~an..
·
·· .. ·Q. You ·do not think he is the 'one t
A. I do not think he is the one. · · ·.! o~~ ·
Q. Do you see the young man here Y · '·
•
•- ~
.
A. (Looking ·around c0-mrt room) No, sir, I do
page 138 } not. The young man that I p:ut ·in my· ca.r was
·
a very light complected fellow;
,. e ·' . ,
Q. And did you subsequently. take·him to the doctor's·ofti~;-- '~ ~1
or did he go with some one elsef
'
··. \. . · .. · : · j \ \
A. I think I took him up to the doc~or's office.-~ I: will not'be
~Jire ·of· that. ·
· ,, ·
.· . .
Q. And you did take Mr~ Miles and Miss' Griffith to the
doctor·t
·
- A. Yes, sir. .
..
. ,. ,
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. Q. Was Mr. Miles hurtY
A. I could not say. I thought that all of them were hurt
pretty ~adly; and the young lady whom I put in my car had
a sort ·of an abrasion over her eye; and my :first thought
was to get th.~;m to where they could receive medical attention! And, after· I got to the doctor's office, I went to the
other car and helped to take the other young men out of the
other .ClV·. Those were the ones who were badly hurt. And
then I -~t back to my car to help the others out of my
car, bUt they had gotten out and I thotlght had gone into
thet dqctor's office then.
Q. 1\!fr. Jones questioned Mr~ Miles rather .closely as to
whether or not he had been drinking on the day of the acci(}ent. · Did he give any indication to you as a· person who
had b~en drinking?
A. No, sir, he did not.
Q. Were you in close contact with him Y
page 139 ~ A. He and the young lady were on the back
seat of my car, and myself and my wife were on
the front seat.
Q. You did not notice the location of the cars at the time
of the accident 1
A. No, sir, I did not.
CROSS EXAMINATION.

By Mr. Woody:
Q. I believe you are Mayor. of Virginia Beachy·
A. Yes, sir.
Q. And have been for a number of years Y
A. Yes, sir.
_
Q. ·At the time of the accident yon were six or seven blocks
awayf
A. This accident occurred at 19th Street and Arctic A venue,
and I was at 26th Street. I could see do,vn there, but I could
not tell what had taken place.
·.Q; .And then, as a public official as well as a human being,
you went there Y
A. Yes, sir, and my first thought was to get them to the
~PA.W~ ~/Jiyj_c~Y..i &-~ _possible.
Q. Yon wanted to render as much aid as you could?
. A. Yes, sir. " :-t~e 8 t .• uJ
Q. At what point with reference to the intersection did
·you stop your car f
·
A. I would say that I stopped around 15 or 20 feet from
the intersection. That was on Arctic Avenue.
.
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Q. And then you got out and went to these two
page 140 }. cars and went to where the people were!
..
.
A. In fact, there was a young man who was
trying to put one of these boys into his car ; and the boy's
1egs were broken and he was in such bad shape that I ran
there to assist him. And I helped to put both of the boys
'into that car.
Mr. Ashburn: You did not know one from the other at
that time!
Witness: No, sir, I did not.
By Mr. Woody:
.
Q. Then, when you saw .that they were safely in a car and
on their way to the doctor's office, you took Mr. Miles and
1Yiiss Griffith in your car!
A. Yes, sir.
Q. And carried them to Dr. Woodhouse!
A. Yes, sir.
Q. And you also stated that the man who got in and out
of your car with great regularity was not Mr. Cuddihy!
A. No, sir, it was not.
Q. Do you remember \Vhether or not it was Mr. Denton t
A. Yes, sir, that was the one.
Q. lie was the one that was dazed and got in and out of
your CR;T two or three times t
A. Yes, sir.
Q. And you did take Mr. Miles and Miss Griffith to Dr.
Woodhouse's office 7
A. Yes, sir.
Q. And then what 7
page 141} A. When I got there, these boys that I knew
were hurt worse than Mr. Miles and this young
lady-or at least I thought so because Mr. ~files and the
lady were walking and these other boys were not able to
\valk-so I immediately jumped out of my car and assisted in
taking those two boys out and to the doctor. The doctor was
alone. Dr. Emerson Land \Vas there at that time. And
somebody-! have forgotten who it was-took these people
out of my car; and when I got back there, somebody said,
~'There is not anybody 'in your car now"; and I thought
somebody had taken them to the doctor's office.
Q. vVhen you got out of your car to help those who were
more injured, you left Mr. !files and Miss Griffith in your
carT
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A. Yes, sir, because I knew that the two boys were hurt
more seriously than Mr. Miles or the young lady.
Q. Were Mr. Miles and Miss Griffith talking to each other
or to you from the scene of the accident Y
·
A. No, sir, the young lady seemed to be a little hysterical
when I first put her in the car; and I told her to be quiet;
that I would have her at the doctor's office in a few minutes.
Q. And did she answer y9u?
A. Yes, sir ; she said all right; but she was crying or weeping..
.
Q. Did she seem to have any difficulty in talking?
A. No, sir, she did not.
page 142 } Q. And the only thing you noticed was an
abrasion over her eye?
A. Ye~, sir.
.
Q. And she was hysterical, but· she replied to you when
you told her to be quiet and that in a few minutes yon would
have her at the doctor's office?
A. Yes, sir.
Q. Did you go back to the scene of the accident Y
A. No, sir. . I sent a policeman down there to make an investigation of it.
Q. You personally are una.ble to tell the jury either the
position of the cars after the accident or the condition of
themf
A. Yes, sir, because I"did not .notice the cars at all.
Witness stood aside.

R. E. GRAHAM,
sworn for the defendant.
DIRECT EXAMINATION.
By Mr. Ashburn:
Q. State your namef
. A. R. E. Graham.
Q. Where do you live f
A. Virginia Beach.
· Q. What is. your business Y
· A. I am Chief Clerk of the Norfolk & Southern Railway
Company.
. Q. How long have you lived at Virginia BeachY
page 143 ~ A. 14 years.
Q. Were yon there on the afternoon of Sunday
August 31, 1930, when this accident occurred Y
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A. I do not remember the date, but 1 presume that that is
eorrect. I was near that vicinity.
.
·
·
Q. Where were you at the time of the accident!
A. I was in an automobile driven·by Mr..Dale, going south
on Arctic Avenue toward 19th Street.
Q.' And did the car that was in the collision at the intersection of Arctic Avenue an~ 19th Street pass the car in
which you were riding!
·
A. Yes, sir..
Q. At approximately what speed was the car traveling in
which you were riding 7 ·
·
A. We were, as I recall, going very slowly, because 20th
Street on which I live is not cut through to Arctic Avenue,
and we were going to 19th Street and cut through to Pacific
Avenue and back up to 20th ·Street where I live.
Q. When this car passed you, which I will call the Miles
car, can you state at approximately what speed you were
traveling!
A. I would say at a very moderate speed; not to exceed
15 miles an hour.
Q. And approximately how much faster was the other car.
going that passed you Y
A. I do not think he was making a great deal more speed
than we were.
page 144 ~ Q. Was he in your view up to the time of the
accident!
A. I did not pay any attention to him after he went by,
until we heard the crash.
Q. You were not actually looking at him when the acci·
dent occurred t
A. No, sir. I heard the crash.
Q. And that attracted your attention to the intersection
at the point of collision 7
A. Yes, sir.
CROSS EXAMINATION.

By Mr. Woody:
Q. Mr. Graham, I believe you said you were in a ear with
some one else 7 ·
A. Yes, sir, R. W. Dale. He was driving.
Q. What was the occasion of your traveling so slowly at
that point between 20th and 19th Streets?
· A. 20th Street is not cut through there ; and, in addition to
that, there are bumps a.t the intersection of Arctic Avenue,
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'so that you ~annot make any great amount of speed over
any one street there.
.
Q. At the intersection of Arctic Avenue and 19th Streett
A.· I do not say at 19th Street, but I do know that 20th Street
·ha~ a bnmp in it.
·
·· Q. ·Bnt wher-e did this car pass your carY
A. Somewhere around in the vicinity of 20th Street.
Q. Somewhere between 21st and 19th Street
page 145 } this car passed yon 1
. A. Yes, sir.
Q. Now, did it take any great length of time to get by
you?
·
·
A. I could not say. I did not pay enough attention to it.
'It did not take a great amount of time. I remember the
car going by. ·And that is all.
.
Q. So· that it must have been traveling at at least 10 or 15
·
miles an hour more than yon were in order to pass you 1
A. It would not have to travel more than five miles an
hour faster in order to get. by.
Q. It would take some time to get by if that was the only
difference in the speed, wouldn't it f
·
A. Yes, but at that time there was nothing to call it to our
attention.
.
·
Q. It was about a city block after he passed yon before he
_got to the point of collision, wasn't it Y
·
A. Yes, I expec.t so.
. Q. And you paid no further attention to that car after it
passed you f So yon are unable to say at what rate of speed
that car was traveling at the point of impact?
A. No, sir, I could not say.
Q. That car may have been traveling 25 or 60 miles an
hour, so far as you know, and you a.re also unable to tell
this jury whether the Miles car or. the Denton car entered
·
the intersection first Y
A. I could not say that.
Q. So you have told the jury all that you know
page 146 ~ about this accident f
A. Yes, sir.
· Q. How fast. did you say your car was traveling!
A. I think around 15 miles an hour.
Q. And the other car had gotten a half block or more ahead
of you in the meantime f
·
A. Yes.
·Q. You were still on Arctic A venue when the collision occurred, were you not f
·
A. Yes: we stopped as soon as we heard the collision.
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Q. And the other car, in the meantime, had gotten a half
block ahead of you f
A. Yes, about a half block; about 100 feet; something like
that.
Q. And your car did not stop until you heard the ~rash f
A. No, sir.
Witness stood aside.
ERNEST LAND,
sworn for the defendant.
DIRECT EXAMINATION.
By Mr. Ashburn:

Q. State your name 1
A. Ernest Land.
Q. How old are you 7
A. 56 years.
page 147} Q. Where do you live!
A. Virginia Beach.
Q. Do you hold any official position there 7
A. Chief of Police.
Q. How long have you been Chief of Police of Virginia
Beach?
A. Three years the first of July.
Q. And how long have you been a police officer Y
A. 24 years this summer.
Q. Were you at Virginia Beach on the night of Sunday, Au~
gust 31, 1930, when an accident occurred at the intersection
of 19th Street and Arctic Avenue 7
A. Yes, sir.
Q. You did not see the accident 7
A. No, sir.
Q. Did you go to that location after the accident occurred
for the purpose of making an investigation of what the situation was there?
A. Yes, sir, I went down there I suppose within a half-hour
or three-quarters of an hour after the accident.
Q. Did you get there before the automobiles had been
moved?
A. They were there.
Q. Will you tell the ·jury, please, first, what the conditions
surrounding·that intersection were at that time? It has been
testified that Arctic Avenue runs north and south. Is that
correct?
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A. Yes, sir.
page 148

~

Q. And that 19th Street runs east and west?

A. ·Yes, sir.
Q. What was on those corners at that timeT

Any buildings!
A. No buildings.
Q. 'Vha.t was the condition at the corners f
A. A growth of bushes around 8 or 10 feet high.
Q. Was tha.t the condition of the northeast corner of 19th
StreetY
A. All of them. Yon could not see very much until you got
to the crossing of the street. Yon would have to get pretty
close there to see.
Q. Now, it has been testified, without dispute, that the
concrete roadway of each street is 16 feet wide at that point.
Is that correct?
A. I think so.
Q. About how far is it from the intersection of 19th Street
and Arctic Avenue east to Pacific Avenue?
A. I imagine around about 100 yards.
Q. One of the witnesses said 550 feet, he thought T
A. I do not think it is that far. I have never measured it.
Q. You do not kno'v exactly T
A. No, sir.
Q. Now, what sort of cars were involved in this collision T
A. A Ford roadster and a Ford sedan, as well as I remember.
Q. It has been testified that the Ford roadster was driven
by Mr. Denton and was going west on 19th Street, and the
t_he Ford sedan 'vas driven by Mr. Miles and was going south
on Arctic A venue. Where did you find the Ford
page 149 ~ sedan Y
A. It was in Arctic Avenue around about 15
feet from the center of the intersection of the two streets.
Q. Standing upright or howf
·A. I do not remember whether it was standing up or lying
down.
· Q. Where was the Ford roadster f
A. Between 50 and 60 feet to the west of 19th Street, just
over on the edge of the bushes-on the edge of 19th Street.
Q. On the edge of 19th Street and how far west of the in-·
tersection T
A. Between 50 and 60 feet.
Q. Did you step it offY
A. Yes, sir.
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Q. (Showing witness diagram Exhibit No. 1) This is east,
and this is west, and that is south, and this is north. The
Denton car was going west and the Miles car was going south,
here (indicating).. I understood you to say that it was just
south of 19th Street. Now indicate it?
.
A. This is the concrete, and the street runs up here (indicating).
Mr. Jones: Just mark where the streets are.
Mr. Ashburn: This is the concrete strip where these marks
are (indicating).
Witness: The concrete will come in here (indicating).
By Mr. Ashburn:
Q. And it was between 50 and 60 feet from that point f
A. From the center here (indicating).
page 150 }-

Mr. Ashburn: The witness marks the spot with
an X as the location of the Denton ear which the
'vitness saw between 50 and 60 feet from the center of the
intersection. Is that correct Y
vVitness: Yes, sir.
By Mr. Ashburn:
Q. How far was that car south of the line of 19th StreetY
A. I do not think it was clean out of the street 1 A portion of it may have been in the street; on the edge of the
bushes and the street.
Q. Was it entirely off of the concrete?
A. Yes, sir, it was off of the concrete.
Q. And about how far from the concrete Y
A. Several feet.
Q. Did you step off those distances when you arrived on the
scene?
A. Yes, sir.
Q. Do you have any interest in the outcome of this caseY
A. No, sir.
Q. Do you know any of the partiesf
A. No, sir. I have never seen them before in my lif6.
CROSS EXAMINATION.
By Mr. Jones:
· Q. Mr. Land, when did you go to the scene of the collision f
A. I suppose maybe 30 minutes or not that long after the
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accident. I was near Dr. W oodhonse 's office when
} they came up there, and I helped to get them out
of the machine and to get them into the doctor's
office; and later on I went down to the scene of the accident.
It was shortly afterwards.
.
Q. The same day!
A. Yes, ·sir.
Q. Have you been back there since that time for the purpose
of making any measurements 1
A •. Yes, sir.
Q.. WhenY
.A. I~have been back there several times. I went back there
the otlier day to refresh my mind on it.
Q. When was thatY
A. A few days·ago.
Q. Was that the time you made the measurements¥
A. No, sir. I made the measurements that evening, the day
of the accident, as soon as I got there.
· Q. Was that the only time you made any measurements
thereY
A. Yes, sir.
Q. Have you a memorandum of those measurements Y
A. Not with me.
Q. Well, you knew you were going to testify here T
A. Well, the memorandum got lost.
Q. When did it get lost?
A. I do not know.
page 152 } Q. You haven't any ideaY
A. No, sir.
Q. Was it six months ago f
A. I have told you I do not remember.
Q. You haven't any idea about it, whether it was a month
ago or when it was Y
A. I remember exactly where the cars were.
Q. But you haven't got that memorandumY
A. No, sir. But I drew off a little sketch of it recently.
Q. You made that a few days ago Y
A. Yes, sir.
Q. And this thing happened about two years agoY
A. Yes, sir.
·
. Q. And the sketch you have in your pocket and brought
here, that was made about· a week ago?
A. Yes, sir.
Q. Now, going back to the physical location of the ground
there, the Denton car was coming from the direction of Vir-

page
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ginia Beach and going west. To the left of that crossing,
the ground is much lower than it was to the right Y Is that
a fact!
A. I do not know that it is. It is pretty much on a level.
Q. Now, at the intersection of. those two streets, to the
south and to the west, isn't there a sharp decline of some
foot or 18 inches!
A. I do not think so.page 153 ~ Q. Would you say that this corner (indicating)
is as high as the northeast corner Y
A. I would not say that. I do not know.
Q. Did you notice the contour of the ground there Y
A. As I said, it looks to me pretty much all on a level.
Q. At the time of the collision there were tall weeds on all
. four corners, and on one corner they were higher than on
the other three, weren't they Y
A. I do not think there was much difference.
Q. There was some difference, wasn't there T
A. It was a right bad place there. There have been several
'vrecks there.
Q. And everybody around Virginia Beach knew that it was
a right bad place Y
A. Yes, sir, I suppose so.
Q. It was a dangerous corner and was generally known
to be a. dangerous corner Y
A. I suppose so.
Q. Now, at this particular corner ;that the Denton car
'vent over to, there were weeds certainly waist high, was
there not!
A. Yes, sir, and I suppose higher.
Q. Isn't it a fact that that car turned over twice after
the collision 7
·
A. I do not know.
Q. Did you notice where it was struck, what part of the ca:r
was struck?
page 154 ~ A. The right-hand side was struck.
Q. The l'ight-hand rear Y
A. I think it was pretty much to the center. It may have
been a little to the rear.
Q. You think it was pretty near to the center!
A. Yes, sir, a little to the rear.
Q. Now, it has been testified here that it was within a
foot of the right-hand rear fender. Would you say that that
is not correct?
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A. It seemed to me that the lick struck just about where the
door was.
Q. That does not help me very much. It has been testified here that the car was struck on the right rear wheel and
towards the front of and not over a foot from the right rear
fender. Is that right Y
A. The lick was struck very near the center of the car.
Q. Was the front right-hand fender hurtY
A. The car was just shoved in. I do not remember all of
the details. I do not remember much about the Ford sedan.
Q. I am not talking about the Ford sedan now. I am talking about the roadsterf
A. The side of the Ford roadster was shoved in.
Q. Do you know whereabouts¥
A. About the center of the car; very near the center.
Q. Now, I am asking you if the right-hand front fender was
touched!
page 155 ~ A. I would not say.
Q. You do not knowY
A. No, sir.
Q. Was the left-hand rear fender hurtY
A. I do not remember that. All I remember is that the
side of the car was shoved in.
Q. Then, if you do not know that, explain to the jury how
you can tell where this car was hit f
(Witness hesitated.)
The Court : Answer the question.
A. Well, the car was struck in the center. I cannot describe
the way the fenders w·ere bent up, or whether they were bent
up much.
By Mr. Jones:
.
Q. Is it all you can tell us that the car was hit in the center!
. A. I said the whole side was pushed in. It was two years
ago, but it was pushed in. I remember that very well.
Q. And that is all you remember Y
A. Yes.
Witness stood aside.

F. H. Rose
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v. R. L. Miles, Jr., and H. Hodges v. Same.

127

WALLACE MATHIAS,
sworn for the defendant.

DIRECT EXAMINATION.
By Mr. Ashburn:
Q. State your name?
A. Wall ace Mathias.
Q. Where do you live 7
A. Virginia Beach.
Q. How old are you 7
A. 27.
Q. vVhat is your business?
A. Cleaning and pressing.
Q. Were you at Virginia Beach on the 31st of August,
19307
A.. Yes, sir.
Q. Sunday?
.A. Yes, sir.
Q. Did you meet some young gentlemen from Hopewell at
that time?
A. Yes, sir.
Q. Had you ever known them before that day?
A. I never say them before that.
Q. Did you go with them to get a gallon of whiskey, or
show them where they could get a gallon of whiskey?
A. Yes, sir.
Q. About what time in the afternoon was it?
A. I guess it was around 5:00 o'clock when we left to go
after the whiskey.
Q. And how fa.r did you have to goY
page 157 } A. I think it was about two or three miles.
Q. Were you riding on the car at the time that
this accident occurred t
A .. Yes, sir.
Q. What part of the car were you riding on Y
A. On the left running board.
Q. Standing up?
· A. ·Yes, sir.
Q. Who was driving the car?
A. Mr. ·Denton.
Q. And how many people were in or on it 7
A. I think there were five, including me.
Q. How many were inside?
A. Three.
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Q. And wher;e \vas the :fifth onef You were on o~e running
board and three inside. That is four. Where was the other
oneY
-A. He was on .the other running board.
.
Q. That put him on the right-hand running board f
A. Yes, sir.
Q. Now, this car was traveling west on 19th Street at the
time of the accident, was it not Y
A~· Yes, sir.
Q. Where was it going?
A. Going out to the tourist camp out there.
Q. Where was that?
page 158 ~ A. Out there this side of Cypress Avenue.
Q. For what purpose were yon going with the
partyf·
A. I was going out there to take a drink.
Q. How was 1\ir. Denton driving the car on the return
trip after getting this whiskey?
A. He was driving all right; only a little faster than I
would like to ride. I told him once to slow up.
Q~ He was driving a little faster than you would like to
rideY
.
·
A. Yes, sir. I told him to slow up on account of the road.
There was a good deal of traffic there.
Q. And did he slow up Y
A. Yes, sir.
.
Q. Did he come down Atlantic Avenue coming south Y
A. Yes, sir.
Q. How did he get on 19th Street f
A. He went through Baltic Avenue and 16th Street and
straight across and came up Atlantic Avenue to 19th Street.
Q. Going west f
A. Yes, sir.
Q. Approximately how fast was he going at the time of this
collision?
.
A. Around· 45 miles an hour.
Q. That is your best judgment Y
A. Yes, sir.
page 159 ~ Q. Did he slow up any for the intersection Y
A. He did when they ran together.
Q. Had he slowed up before this came together¥
A. No, sir.
Q. How near were you to the intersection before you saw
the Miles carY
A. I was right on top of it.. There were bushes growing
·
on the corner and we could not see anything.
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Q. :1\'Ir. Denton knew that he was coming to an intersection,
didn't heY
A. Yes, sir, he could see it then.
Q. Why didn't he slow up Y
A. I do not know.
Q. Did Mr. Rose say anything to him about slowing up
for the intersection Y
A. I do not remember whether he did or not.
Q. Did any of the boys in the car say anything to him
about slowing up for the intersection t
A. I do not remember hearing them.
Q. Did any of them say anything to him about looking to
see if a car was coming along Arctic Avenue 7
A. I do not remember that.
Q. Were you hurt in the accident 7
A. Yes, sir,- a little. ·
Q. What happened to youf
A. I got a busted-up knee, and two or three little cuts on
my face.
page 160}

CROSS EXAMINATION.

By Mr. Woody:
Q. Mr. Mathias, where do you livef
A. Virginia Beach.
Q. How long have you lived at Virginia Beach!
A. About 21 years.
Q. What is your occupation?
A. Cleaning and pressing.
Q. What was your occupation on the 31st of August, 1930?
A. In the governn1ent service; in the Coast Guard service.
Q. And as such, 'vhat were your duties?
A. In the boatswain department.
Q. What was the general service that you performed? You
were· in the life-saving business in the case of wrecks or
accident, were you not?
A. To rescue ships more than anything else.
Q. And likewise in the capacity of an officer on the police
force?
A. Yes, sir.
Q. And one of your duties was to prevent the importation
·
and use of ardent spirits Y Isn't that right Y
A. Yes, sir.
Q. And as a police officer and a member of the· Coast Guard,
you carried these boys to a place and .showed them where
to get whiskey, didn't you f
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A. Yes, sir.

Q. What were you doing at the service station f.
A. I was there in front of the drug store, and
one of the bovs asked the fellow at the service station where they could get some liquor; and he was busy working and he called me over and asked me if I had any idea
about it, to show them where they could get a gallon of whiskey; and I did so.
Q. You went with them?
A. Yes, sir.
Q. You were then in the Coast Guard service and you were
empowered with police authority!
A. Yes, sir. .
Q. And it was then a part of ·your duty to prevent the
use of whiskey, wasn't it?
A. Yes, sir.
Q. And, knowing that, you took these boys to a place where
they could get whiskey and got it and yon were going with
them to get a drink of whiskey, weren't you Y
A. Yes, sir.
Q. Where was this filling station or drug store where yon
were?
A. At 24th Street and Atlantic Avenue.
Q. And in which direction did you go to get to the place
to get the whiskey?
A. In two or three directions ; north and northeast.
Q. North towards Cape Henry, and then turn to your leftY
A. Yes, sir.
.
Q. Somewhat in the direction of the Cavalier
page 162 ~ Hotel?
A. Yes, sir, past the club, and by the Lincoln
Park.
Q. And than you came back to Atlantic Avenue and 16th
StreetY
A. No, sir, down Baltic Avenue and then up 16th Street.
Q. You crossed 17th Street and went to 16th Street!
A. Yes, sir.
Q. I happen to know that in going into Virginia Beach you
go into 17th Street or 31st Street?
A. Yes, sir. We crossed down to Baltic Avenue and crossed
17th Street· and went to 16th Street and then to the left towards Water Street and back to Atlantic Avenue and to
19th Street and then towards the tourists camp.
Q. Where do yon live?
A. On 24th Street.

page 161
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Q. How far from Atlantic Avenue is this tourist ~P,.Y
Howt many blocks Y
A. Around five blocks; four or five.
Q. You were going down there to get a drink Y
A. Going with the boys to have a little drink.
Q. How did you expect to get back about ten blocks; to
'vhere you live after you got this drink?
A. I have walked further than that many a time for. a
drink. ·
Q. You are one of these fellows who would "walk a mile
for a Camel'' and ten blocks for a drink Y
A. Not necessarily.
Q. Wha.t interest did you hav,e in this bootleg station where
they sold whiskey Y
page 163 ~ A. I did not know that they sold whiskey.
· ·Q. You went there and got it?
.A. Not at the filling station.
Q. I say this bootleg station where you bought the whiskey?
.A. I kne'v it was being sold there.
Q. What interest did you have in it!
A. None whatsoever.
Q. Do you mean to say that you met a party of men that
you had never seen before, at Virginia Beach, and went down
there to this place with them in the car and came back with
them, and were going out to the automobile camp with them,
and then 'vould walk ten blocks back home simply for the
sake of a drink?
A. I was doing it mostly for a favor to the partieb.
Q. You had never seen them before Y
A. No, sir.
Q. Couldn't you have told them where to find the place?
A. I could have told them where to find the place, but they
would not have found it.
Q. Couldn't you tell them how many blocks up Atlantic
A venue it was, and how many blocks it was then to the leftY
A. You do not go up Atlantic Avenue.
Q. Couldn't you have given them verbal directions by which
they could have found itY
A. They might have found it by asking somebody else.
Q. Coming back to this trip at the time of the accident and
what happened on that trip, was the fact that
page 164 ~ ~Ir. Denton was traveling so fast the reason that
you remonstrated with him Y
A. He was traveling fast all the way back, and at 31st
Street I told him to slow up.
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Q. And he did slow up at 31st Street, didn't heY.
A. Yes, sir.
Q. And that was the only placeT
A. Yes, sirj because there was more traffic there.
Q. That was the only place that you made any remark about
his speed.! Is that correct Y
A. Yes, sir.
Q. And then, after crossing 31st Street, he went to 16th
Street and back to Atlantic A venue and ·then out ·to 19th
StreetY
.A.. Yes, sir.
.
Q. And down 19th Street to Pacific A venue where he had
'to cross the car track T
A. Yes, sir..
Q. ~nd it is very rough theref
A. Not so rough.
Q. You have to cross the car track there Y
A. Yon have to cross a railroad track.
Q. Is it or not a fact that when he crossed this car track,
you slowed down and changed gears Y
A. Yes, sir.
page 165 ~ Q. How far was it from Pacific Avenue to
Arctic Avenue?
A. I judge 250 or 300 yards. I do not know. It is a long
block.
Q. How l<lng is the average city blockY
A. I do not know.
.
Q. Is it as much as two city blocks, the distance from
Pacific A venue to Arctic A venue; two ordinary city blocks f
A. You would not miss it very far.
Q. With your knowledge of Virginia Beach, isn't it a fact
that the distance from Pacific A venue to Arctic A venue is
more than an ordinary city block but less than two city
blocksf
A. I do not know. I have never paid much attention to it.
Q. Try to refresh your memory, and answer that question
if you canT
A. From the railroad tracks out to Arctic A venue is right
around two ordinary blocks.
Q. Tell me whether or not it is more than one city block?
A. Yes, it is more than one city block.
· Q. Isn't it a fact that it is less than hvo city blocks f
A. I do not know.
Q. You will not deny that that is a factf
· A. No, sir, because I could not say.
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Q. Do you know whether or not it is a fact that the ordinary
city block is 300 feet f It is 100 yards, isn't it?
A. Yes, sirQ. That is true, isn't it Y
page 166 } A. ( 0ontinued) But it is more than 100 yards
there; much more.
Q. Do you know whether or not it is a fact that the ordinary e:it.y block is 300 feet Y
A. No, sir, I do not kno,v. I haven't ever measured it.
Q. But you do know that it is true that when he cross·ed
Pacific A venue coming down there, he slowed up and changed
gears to cross the car track 7
A. Yes, sir, I was going on home and he asked me to go and
have a drink; and I went with him.
Q. Did he ·go into low Y
.A. Yes.
Q. And after having crossed the track there, he went into
second and then into high 7 Is that true?
· A. Yes, sir, he was in second going across the railroad
track.
Q. And then do you mean to tell the jury that after having
crossed the track at Pacific Avenue in low gear, he changed
from that into second and changed from that into high and
that he was traveling 45 miles an hour when be crossed Arctic
Avenue?
A. Yes, sir.
Q. And that is as true as anything else you have said on
the witness stand here?
A. The best I could judge he was going around 45 miles
an hour.
1

page 167 }

RE-DIRECT EXAMINATION.

Bv Mr. Ashburn:
..Q. You were off on a leave at that time, weren't youY ..
. .'l.. Yes, sir.
Q. You were not stationed at Virginia BeachY
A. No, sir, I was just on a few days' leave.
Q. You do not know Mr. 1\Hles, do you?
A. No, sir. That was the first time I ever saw him. Some
one just said that that was Mr. Miles.

Witness stood aside.
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HAROLD HODGES,
recalled:
By 1vir. Ashburn:
Q. In testifying this morning as to your medical expenses
and hospital bill, etc., you did not say whether· you paid
them or whether your father paid them t
A. l\tfy father paid some of them, but he has not paid all
of them.
·
Q. What has he paid Y
A.. The hospital bill and a part of the doctors' bills.
Witness stood aside.
1\Ir. Ashburn: The defendant rests.
~Ir.

Woody: The plaintiffs rest.

pag·e 168 ~ NOTE: The jury ~etired and the matter of the
.
instructions was taken up, and, at 5:1:2 P. M. the
Court adjourned until tomorrow morning at 9 :00 o'clock for
the further consideration of the matter of the instructions out
of the hearing of the jury.
May 11, 1932, 9 :00 A. M. Court reconvened, and the following transpired out of the hearing of the jury:
Mr. Ashburn: If your Honor please, I offer this ordinance
in evidence :
I, J. E. Woodhouse, Jr., Clerk of the Town of Nirginia
Beach, do certify that the following is sub-section 6 of section
107 of the ordinances of the Town of Virginia Beach:
''When two vehicles approa~h each other at an angle, the
one to the rig·ht shall have the right of way, and the vehicle to
the left shall slow down or stop if necessary."
I further certify that said provision was in full force and
effect on August 31, 1930.
(signed) ·J. E. WOODHOUSE, JR.,
Clerk, Town of Virginia Beach.
Impressed corporate seal of Town of Virginia
page 169

~

Beach~

Mr. Jones: We dbject to the introduction of this
ordinance in evidence because. first, the case was
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closed on yesterday afternoon, the argument of the instr1Jctions was taken up and wa:s adjourned until this morning for
the completion of the argument of the instructions and for
the argument of the case to the jury; and, second, we further object to the introduction of this ordinance in evidence
for the reason that some one must testify that it is the ordinance. An ordinance does not prove itself and that it is
in force and effect by the simple certificate of the Town Clerk;
and, third, we object to the introduction of this ordinance in
evidence for the reason that it is at variance with the State
law, and is, therefore, unconstitutional and void under the uniform motor vehicle act; and, fourth, we object to the introduction of this ordinance in evidence for the reason that
there is no evidence in this case that this collision occurred
within the corporate limits of Virginia Beach; or that the
Town of Virginia Beach is incorporated.
Mr. Ashburn: The defendant, R. L. Miles, Jr., says that,
while it is true that the testimony of the witnesses was concluded on yesterday afternoon, the case has not been submitted to the jury in any aspect of it, and the instructions
have not been argued. They were presented to the Court for
eonsideration last evening without arg11Dl.ent; and the defendant says that there is no valid reason why additional documentary testimony should not be admitted at this time; that
the ordinance is certified by the Clerk of the Town
page 170 }- of Virginia Beach not only as to its !being a true
copy of the existing local law, but as to its ·being
in full force and effect at the time of the collision; and for
the additional reason that counsel who offers it being attorney for the Town of Virginia B-each under its chart·er offers to be sworn and to prove that it is a true copy of the
existing· ordinance; and that the general conformity with the
motor vehicle la'v of the state provides for the enactment
of different tra~c regulations by local municipalities, and
that its enactment is in accordance with and in compliance
with that fact.
And further, in answer to the suggestion that there is no
evidence here that the collision occurred within the corporate limits of .Virginia Beach, the defendant says that it is
so alleged in the declaration, and that it has been admitted
and was so understood by everybody testifying in the trial.
And in reply to the suggestion of counsel for the plaintiffs that there is no· proof that Virginia Beach is an incorporated town, counsel for the defendant says that it was incorporated by an act of the J.Jegislature of the State of Virginia,
of which the Court will take judicial notice.
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'rhe ·Court: The Court's ruling on the question is that this
would be perfectly good evidence in the case 'if it were
proved by a witness that it is an ordinance of the Town of
.
Virginia Beach; 1but, in order to do that, I would
page. 171 ~ be forced to open the case for new evidence. 1
can not allow it to be introduced solely of itself;- without it being shown by some proof that it is actually· an orcllnance of .Virginia Beach. And at this stage of
the case, I do not think I can do that, because. the questions
involved here, according to my recollection, have not arisen
'in the testimony ; in other words, the testimony did not stress
this particular point.
1\rfr. Ash burn: The case is not closed, and no issue has been
submitted to the jury, and no instructions have been given to
the jury by the Court.
The Gourt: My ruling on the point is based on the fact
that, at this stage of the proceedings, it would be impossible for the attorneys on the other side to raise the questiQn
of the applieation of the law..
1\{r. Ashburn: To 'vhich ruling of the Court counsel for the
.defendant, R. L. Miles, Jr., saves an exception for the reasons stated, and· asks that the ordinance be appropriately
marked and filed as a part of the record in this case.
Paper accordingly filed, marked for identification Exhibit
No.2.
Mr. Ashburn: Counsel for the defendant, R. L. Miles . .Tr.,
wishes to renew the motion to strike out all of the testjmony for the plaintiffs, made at the conclusion of the plaintiffs' testimonyz.. assigning in support of such motion the same
reasons that were given and urged in the original motion at
the conclusion of the plaintiffs' testimony, and
page 172 } which were taken down by the stenographer, to,.
. gether with counsel for the defendant's exception
to the then ruling of the Court; and for the further additional
reason and on the further additional ground that from all of
the testimony introduced in the c.ase it is apparent that the
plaintiffs, and each of them, 'vere engaged at the time of the
collision in a joint unlawful enterprise with the driver of the
ear, who was then acting as much in their behalf as in his
own.
.
It i.s further apparent from all of the testimony in the
cast~ that the driver of the car in which they were riding was
guilty of negligence. as a matter of law; and they have alleged·
negligence ag·ainst him in each of their declarations filed in
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these cases and certainly can not attempt to ·controvert their
own allegation; and that, it being so ~apparent that they were
engaged in a joint unlawful enterprise, the negligence of the
driver is imputable to them, and to each of them; and, in addition to that, that no negligence has been proven against the
defendant.
The Court: The motion is overruled.
Mr. Ash1burn: To whl~h the defendant excepts, for the reasons. assigned.
Mr. Ashburn: 1\Jiessrs. David A. Harrison, Jr., and W. R.
Ashburn desire to have it noted in the record at this point,
in the presence of the Court and counsel for the plaintiffs,
that they represent only R. L. Miles, Jr., one of the defendants, and that all of their actions in the case, and
page 173 ~ all objections urged and exceptions taken by them,
have been and are in his behalf only and not with
reference to any other or others who are defendants.
page 174

~

OBJECTIONS TO INSTRUCTIONS.

Mr. Ashburn: Instruction No. 1 offered by the plaintiffs
is temporarily withdrawn.
ln~truction No. 2 offered by the plaintiffs is objected to by
the defendant because it improperly refers to the limit of
damages that may be a\varded by a jury; and the law i!!i
that the Court should instruct the jury on the elements going to make up the damages whic4 the plaintiffs are entitled
to recover, if entitled to recover at all, without reference
to or without any discussion of the limit of such damages.

The defendant objects to instruction designated B, offered
on behalf of the plaintiffs, for the reason that it is not supported by any evidence in the case; and that, although it may
be a good instruction on an abstract principle of ·law, it is
not applica-ble to the facts us developed by the testimony here
and ignores entirely the doctrine of imputed negligence
and a joint enterprise.

I

I
)

f-

Instruction numbered B·-1, in the language of the other, is
subject to a qualification by the addition of the words "or
enter'' after the word ''approach''; but, since that would
not seem to add anything to the applicability of the instruction to this case, .we do not require or request the addition~
We object to the instruction generally because of the contention advanced by the defendant throughout the case that
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there is no evidence on which a verdict for the plaintiffs could
·
be sustained.
page 175

~

The defendant objects to instruction numbered
C, offered on behalf of the plaintiffs, as being an
inaccurate statement of the legal principle, particularly in
that it inferentially tells the jury that the plaintiffs are entitled to re·cover. And for the reasons assigned in objecting
to all of the instructions: that there is no evidence in the
case (In which a verdict for the plaintiffs could be sustained.
Thereupon instruction numbered . C, offered on 'behalf of
the plaintiffs, 'vas amended by the Court, with the consent of
counsel for the plaintiffs; and the defendant announced that
his objection to the instruction as amended is that there is
no evidence in the case on which a recovery for the plaintiffs can be predicated, and that the Court should not give any
instruction for the plaintiffs.
JYir. Jones: We object to Instruction No. 3, for the reason
that the physical facts and circumstances and the testimony
in the case establish the facts and tend to establish the fact
that the defendant, R. L. 1\{iles, Jr., was speeding.
Mr. Ashburn: We except to the action of the Court with
reference to Instruction No. 3, because all of thP evidencP
sustains the instruction, and to refuse to give the instruction
is to permit the jury to find an inference on an inference or
an inference on a presumption.
Mr. Woody: Counsel for the plaintiffs excepts
page 176 ~ to the granting of Instruction No. 4 as offered
by the defendant, for the reason that it unduly
emvhasizes the duty of the driver of the Denton car, a duty
which applies equally to the driver of either car.
1\tlr. Jones: Instruction No. 6 is objected to by counsel for
the plaintiffs because it is not a correct statement of the law,
in that. if the injury was caused partly by the negligence of
the defendant, Miles, and partly by the negligence of some
other person, then there can be no recovery, which is not a
correct statement of the la,v. It does not base it upon the
sole negligence of the defendant.
Mr. Ashburn: The defendant, R. L. Miles, Jr., excepts to
the amendment of Instruction No. 6. The amendment made
by the Court was inserting the words "solely due", because
the instruction as offered embodied a correct legal principle
properly applicable to the evidence in this case, and as
amended, it is unduly favorable to the Plaintiff.
'
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Mr. Jones! If the Court please, we are objecting to this, iii~
struction No. 7; and this objection will go to most of tlie ttlmaining· instructions= that there is no evidence in this case
which establishes a joint enterprise. A joint enterprise is
something more than two people going to ·a given place bY- a ·
mutual understanding and consent. There must be some control, some power to command, some power and right to give
directions, in order to make it a joint enterprise. In this
case there is no evidence whatsoever that any of
page 177 ~ the occupants of this car had any control over
Denton. It is true that they went with him and
went with him evidently by their mutual consent.
Mr. Ashburn: ~Iy answer to that is that the evidence in this
case is so strong as to establish not only a joint enterprise
such as justifies the Court in giving this instruction No.7, but
is practically strong enough to show· an agency on the part
of Denton on :behalf ·of these plaintiffs ; and I call your Honor's attention to this fact: the testimony was that Denton
left the tourist camp to do two things : first, to go down to a
bath house where one of the plaintiffs had left his clothes so
that he could change them; and, second, having done that,
to go out and get a gallon of whiskey for the joint use of
the plaintiffs and other members of the party, all contributing to the procurement of that whiskey, all desiring it, all'
going actively to get it, and they were engaged in unlawfully
transporting it jointly at the time of the accident.
Now, the situation is comparable to this illustration: say.
Mr. Harrison, who is sitting over there in that corner, and
myself jointly determine that we would like to have a gallon
of whiskey, 'v:hich we are both going to drink, and that we
would like to have it now, and suppose that Mr. Harrison's
car is setting up at the corner of the street yonder and my
car is setting over here in front of the building;
page 178. ~ we go downstairs for the purpose of engaging in
that enterprise in which '\Ve are both interested
as principals; '\Ve get in my car because it is most convenient.
I drive. 1\{r. Harrison sits beside me. We go out two miles
on the Petersburg Turnpike and buy a gallon of whiskey, and
we both pay for it. It is for our mutual benefit. Mr. Harrison takes it and wraps it in his coat. That is what the plain;..
tiff, Hodges, said that he did. He said that he wrapped it in
his coat an.d put it between his feet in the car. And suppose
\ve start home and have an accident due to my negligence as
the driver? Now, should I be held responsible and Mr. Harrison exonerated simply because I happen, by the merest
chance, to be driving instead of him Y Not at all. We are
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joint prineipals. We have joint control.

Now, the· control
not
the
immediate moment of collision, but it is control over the enterprise in which the parties· are engaged; the right to have
a voice in the route to be taken and what is to be done on
the. trip, and whether or not they will stop or go forward at
different and designated points.
Mr. Jones: We are objecting to Instruction No. 8 because
it is not a correct definition of a joint enterprise. In order
for the negligence. of the driver of the ·car to be imputed to
one driving with him, the person driving with him must
have some control or right to control the operation of the car.
Instructlon No. 8 leaves out of consideratin the
page 179 } right tu control the car at any time.
Mr. Ashburn : As to Instruction No. 9, the defendant makes formal objection to the amendment made by
the Court.

contempl~ted by the language of the Court of .Appeals is
control ov~r the actual physical movements of the car at

Instruction No. 10 is refused and exception noted by the
defendant.
Instruction No. 11 is refused and exeeption noted by the
, defendant.

u

NOTE: At this point both Instructions Nos. 10 and 11
were amended by the Court :
Mr. Woody: Instructions Nos. 10 and 11, as amended, are
objected to by counsel for the plaintiffs for the reason that
there is no evidence in this case to show acqui~seence on the
part of the plaintiffs, or either of them; and for the further
reason that both instructions unduly emphasize the duty of
the driv~r of the automobile in which the plaintiffs were
riding, which duty applies to the driver of both cars; and that
for this reason both instructions should be amended to show
that the duty charged applied to the drivers of both automobil~s.

The Court: The Court refuses them on the ground that
the law in the case is covered by two other instructions.
Mr. Ashburn: The defendant objects to instruction numbered D, because it is an incorrect statement of a legal principle and entirely ignores the fact that the party entitled to
the right of way, under the evidence, is afforded some protection thereby, and that he is entitled to rely upon
page 180 ~ his right of way and the fact that the other party
will observe the same until the contrary appears
to him in the exercise of ordinary care.
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.· NOTE: At this point the jury was recalled and the instructions wer-e given to the jury by the Court, and the argument
·of the case followed.

page 181

~

During the argument of the case to the jury
by counsel for the plaintiffs, the following oc-

curred:
1Yir. Woody * «c •
. Even though the plaintiffs were engaged in a joint enterprise with Denton, yet they ought to recover because the
evidence does not show any neglig-ence on Denton's partMr. Ashburn: I do not like to interrupt the argument of
counsel, but I ask your Honor to instruct the jury that counsel is not entitled to argue contrary to his own declaration;
and that he can not argue in the face of it. He is bound by it.
. Mr. Woody: That is a declaration. You are bound not by
the pleadings, but by the proof introduced under the pleadings.
·
. The Court : You must confine yourself to the proof in the
evidence..
·
Mr. Woody: Absolutely.
"\Ve brought a suit against Denton, but the evidence, as
brought forth on the stand, did not support any charge of
negligence against 1Yir. Denton, although we brought a suit
against him in the beginning.
1\ir. Ashburn: We save an exception..
, At the conclusion of the arg-ument of the case to the jury,
the Court said :
The Court: Gentlemen of the jury, you will retire to your
room and consider of your verdict. The instructions apply
to both cases.
·
.
page 182 ~

Subsequently the jury returned the following
verdicts:
.

. . In the Franklin H. R.ose case :
''We the jury find the defendant, R. L. Miles, guilty and
fix the sum. at $750.00. ''
.
.
· And in the Harold Hodges case :
"We the jury find the defendant guilty, R. L. Miles, anu
fix the sum at $750.00."
·
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. Mr. Woody: We move the ·Court to amend the verdicts to
read:

'' vVe the jury find for the plaintiff, Harold Hodges or
Franklin H. R.ose, ao the case ma~ be, aguh1st the defendant,
R. L. Miles, Jr., upon the issue joined, and fix his damages
at $750.00."
lVIr. Ashburn: We except to that amendment, your Honor.
The Court: You may write that on the declarations.
Whereupon the verdict in the Franklin H. Rose case was
amended as follows and read to the jury and signed by the
foreman:
, "We the jury, upon the issue joined, .find for the plaintiff, Franklin H. Rose, against the defendant, R. L. }files,
Jr.,. and fix his damages at $750.00. ''
'l'he Court: Gentlemen of the jury, is that the Yerdict of
each and all of you t
page 183 ~ Jurors: Yes, sir.
And the verdict in the Harold Hodges case was amended
a.A follows. read to the jury and signed by the foreman:

''We the jury, upon the issue joined, find for the plaintiff,
Harold Hodg·es, against the defendant, R. L. Miles, Jr., and
fix his damages at $750.00."
The Court: Gentlemen of the jury, is that your verdict Y
. Jurors: Yes, sir.
page 184 r Mr. Ashburn: May it please your Honor, we
.
move the Court to set aside the verdicts of the
jury rendered in both cases, 'vhich have been jointly tried
together, as contrary to the Jaw and the evidence, and wholly
without any evidence to support them, and move the Court to
enter final judgment for the defendant, R. L. Miles, Jr.
. Or, if the Court will not enter final judgment for the defendant, R. I.J. Miles, Jr., to set aside the said verdicts and
each of them in these cases, which have been jointly tried
together, and award the said defendant a new trial, because the verdicts, and each of them, are not supported by
the Jaw 'and the evidence and are contrary to the law and
the evidence; for error in the admission of evidence over the
objection of defendant's counsel, and for error in refusing
to admit certain evidence tendered by counsel for the de-
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~endant, and for error in the granting and refusing of instructions, to which due exceptions were taken at the time
the Court ruled thereon.
And we move the Court to set aside the said verdicts also
for the reasons assigned in moving to strike out the evidence
offered by the plaintiffs, with which reasons the Court is
familiar.
The Court: Unless you want to argue it, I will wind it up
uow by saying that in granting the instructions I tried to
leave in the hands of the jury the question of the ultimate
d(~grec of negligence that each side was guilty of, and allow
them to fix it aceording to their view of the evidence.. If
they have done that and given verdicts accordpage 185 ~ ingly, I would not like to set the verdicts aside.
,
And they seem to have done so.
J\IIr. Ashburn: We except to that ruling of the Court, and
particularly as the Court seems to apply the doctrine of comparative negligence to recovery in an action for damages,
'vhich we understand to be contrary to the law.
.
, The Court: It is apparently so.
Mr. Woody: Do I understand that the Court overrules th~
motionl
The Court : Yes.

Case Closed.
page 186 }

July 6th, 1932.

THOS. B. ROBERT~ON, (Seal)
Judge of the Corporation Court of the
City of Hopewell.
I, G. C. Alderson, Clerk of the Corporation Court of the
City of Hopewell, Virginia, do certify that the foregoing
Bill of Exceptions No. 1 of defendant R. ·L. Miles, Jr., in
the trial of the cases of Franklin H. Rose and Harold Hodges
against T. E. Denton, et als., was filed with me, Clerk of said
Court, on the 6th day of July, 1932.
G.O.ALDERSON,Cwr~

page 187 } Virginia:
In the Corporation Court of the City of Hope'vell:
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Franklin ·H. Rose, Plaintiff,
vs.
R. -L. :!\files, Jr., and others, Defendants.
.

.

Harold Hodges, Plaintiff, ·
vs.
R. L. :AHles, ·Jr., and others, Defendants.
Consolidated Causes Tried Together by Consent of all Parties
By Counsel.
·BILL OF EXCEPTIONS NO. 2 OF DEFENDANT R. L.

.

MILES, JR.

·. Be It Remembered, that after the jury was sworn to try
the issue joined in these ·cases, the plaintiffs to prove and
maintain the said issue on their part, introduced Franklin H.
Rose, Harold Hodges ·and James E. ~Cuddihy as witnesses
in their behalf, who testified as shown in the evidence contained in Bill of Exceptions No. 1, which is hereby made a
pa~t of this Bill of Exceptions as fully as if quoted herein
in extenso, and at the conclusion of the testimony of said three
witnesses plaintiffs rested. Whereupon, the defendant, R.
L. Miles, Jr., moved to strike out all of the testimony offered
·
on behalf of said plaintiffs on the ground that the
page 188 ~ testimony as offered and admitted in evidence
failed to show any negligence on the part of defendant R. L. 1\Iiles, Jr., upon· which a recovery could be
predicated, or upon which the Court would be justified in
sus~aining_ a verdict, and .wholly failed to support the allegations of the d~larations filed in these cases.
That the motion of the said defendant, R. L. Miles, Jr.,
hy counsel, was then and there overruled by the Court, to
.all of which action and ruling of the Court the said defendant, R. L. Miles, Jr., by counsel, then and there duly excepted, and tenders this his Bill of Exceptions No. 2, which
he prays may be signed, sealed and made a part of the record, which is accordingly done.
July 6th; 1932.
THOS. B. ROBERTSON, (Seal)
Judge of the ·Corporation Court of
the City of Hopewell.
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- I, G. C. .Alderson, Clerk of the Corporation Court of the
City of Hopewell, Virginia, do certify that the foregoing Bill
of Exceptions No. 2 of defendant R. L. Miles, Jr., in the trial
of the cases of Franklin H. Rose and Harold Hodges against
T. E. Denton, et als., was filed with me, Clerk of said Court,
on the 6th day of July, 1932.

G. C. .ALDERSON. Clerk.
page 189} Virginia:
·
In the Corporation ·Court of the City of Hope·
well:
Franklin H. Rose_, Plaintiff,
vs.
R. L. Miles, Jr., and others, Defendants.
Harold Hodges, Plaintiff,
vs.
R. L. Mil~s, tlr ., and others, Defendants.

..

Consolidated Causes Tried Together by Consent of all Parties
By Counsel.
BILL OF EXCEPTIONS NO. 3 OF DEFENDANT R. L.
1YIILES, JR.
Be It Remembered, that on the trial of these cases at the
. conclusion of the testim-ony· give·n by witnesses as contained
in Bill of Exceptions No. 1, and before any instructions were
given the jury by the Court, or the cause was argued before
the jury by cousel, and before the jury retired, the defendant, R. L. J\{iles, Jr., by counsel, offered in evidence an ordinance of. the Town of Virginia Beach, duly certified by the
Clerk of said Town and under the corporate seal thereof, in
in the language following:
''When two vehicles approach ·each other at an angle, the
one to the right shall have the right of way, and the vehicle
to the left shall slow do'vn or stop if necessary.''
page 190

~

But the Court" ·refused to admit the said ordinance in evidence, to which action of the Court
the defendant R. L. Miles, Jr., by counsel, then and there
excepted, and tenders this his· bill of Exceptions No. 3, which
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he prays may be signed, sealed and made a part of the record in these cases, and same is done accordingly.
July 6, 1932.

THOS. B. ROBERTSON, (Seal)
Judge of Corporation Court
the City of Hopewell.

I, G. C. .Alderson, Clerk of the Corporation Court of the
City of Hopewell, ;virginia, do certify that the for~going Bill
of Exceptions No. 3 of defendant R. L. Miles, Jr., in the trial
of the cases of Franklin H. Rose and Harold Hodges against
T. E. Denton, et als., was filed with me, Clerk of said Court,
on the 6th day of July, 1932.

G. C. .ALDERSON. Clerk.
page 191

~

:Virginia :
In the Corporation ·Court of the City of Hope-

well:
Franklin H. Rose, Plaintiff,
vs.
R. L. Miles, Jr., and others, Defendants.
Harold Hodges, Plaintiff,
vs.
R. L. 1\Hles, Jr., and others, Defendants.
Consolidated Causes Tried Together by Consent of all Parties
By Counsel.

BILL OF EXCEPTIONS NO. 4 OF DEFENDANT R. L.
MILES, JR.
Be It Remembered, that on the trial of these cases, after
the evidence contained in Bill of Exceptions No. 1, which
is hereby made a part of this Bill of Exceptions, was submitted and at the close of said evidence, plaintiffs moved thP.
Court to give the jury the following instructions designated
B~ B-1, C. and D:

"B.
The Court instructs the jury that if they believe from a
preponderance of the evidence in this case that the defendant
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operated his car at an excessive rate of speed, or that the
defendant failed to keep his car under complete
page 192 } control, or that he had failed to keep a proper
lookout, or that the def.endant violated the pro:.
visi{)n of the right of wa.y laws, as set forth in instruction
No. B-1, and that the failure to observe any of the foregoing
provisions was the proximate cause of the injuries complained of and that the plaintiff was not guilty of contributory
negligence, then you will find a verdict for the plaintiff.
B-1.

The Court instructs the jury that where two vehicles approach an intersection at approximately the same time, it
is the duty of the· driver of the vehicle on the left to yield
the right of way to the vehicle on the right. The driver of
any vehicle traveling at an unlawful speed shall forfeit any
right of way which he might otherwise have at such intersection.

c.
The Court instructs the jury that if they shall :find for the
plaintiff then they are the judges of the extent of the damages which, from the evidence, the plaintiff might ·be entitled
to recover, and in estimating such damages they may take
into consideration the plaintiff's age, the extent of his injuries, whether temporary or permanent and allow such
_damages as they may believe is right and fair from the
evidence in this case, such damages not to exceed the sum
mentioned in the declaration.

D.
The Court instructs the jury that the same duty of care
with reference to control, speed, and lookout appage 193 } plies to the drivers of both cars."
And the defendant R. L. Miles, Jr., by counsel, then and
there moved the ·Court to give the instructions Numbers 1, 1-A,
2, 3, 4, 6, 7, 8, 9, 10, 11, 12, 13 and 14, as follows:
''INSTRUCTION NO.1.
The Court instructs the jury that the occurrence of the ac'Ciilent is not proof of the negligence of the defendant, R. L.
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Miles, Jr., nor can the jury infer such negligence from that
;ha!)pgning, but the plaintiffs must affirmatively prove by. a
prepond~r~nce of the evidence that said. aQcident and the illjuries .sJlffered by them were directly and proximately caused
by this defendant, before either of them are entitled to
recover therefor against the said R. L. Miles, Jr •.
INSTRUCTION 1-A.
The Court instructs the jury that the word ''Road'', as
used in this case, means that portion of the roadway which
has been paved with cement, and which is, upon the uncontradicted testimony in this case, 16 feet wide.
INSTRUCTION NO. 2.
. The Court instructs the jury that the defendant R. L. Miles,
Jr., 1Vas not an insurer of the safety of the plaintiffs, and
was not required to exercise such a high degree of care as
to prevent the possibility of accidents. On the contrary he
was required to exercise ordinary care, that is, such care as
an ordinarily prudent person would exercise in the same or
.similar circumstances ; and if you believe from the evidence
.that his automobile was handled with ordinary care, then
your verdict should be for the defendant, R. L.
page 194 ~ Miles, Jr.
INSTRUCTION NO. 3.
The Court instructs the jury that there is no evidence of
excessive speed of the vehicle driven by R. L. Miles, Jr., as
of the time of the accident.
INSTRUCTION NO. 4.
' ·:The Court instructs the jury that in determining whether
or not defendant R. L. Miles, Jr., exercis.ed ordinary care immediately prior to or at the time of the collision, they may
eonsider the law that when two vehicles approach or enter an
intersection at approximately the same time it is the duty
of the driver of the vehicle on the left to yield the right of
way to the vehicle on the right, and this means that it is the
duty of the said driver of the vehicle. on the left to slow
down or stop, or take such means as may be ·necessary to accord the driver of the vehicle on the right a free and unin·terrupted way of passage across the intersection; and if the
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jury believe from the evidence that defendant· R. L. Mile!:;,
Jr., and the Denton car approached or entered the intersection at approxin1ately the same· time, then it was the duty
of the driver of the Denton car to have his car under complete control and to slow down or stop, or take such other
means as were necessary to accord the said defendant R. L.
Miles, Jr., a free right of passage, and avoid accident.

INSTRUCTION NO. 6.
The Court instructs the jury that if they believe from
the evidence that the proximate cause of the inpage 195 ~ jury suffered by these plaintiffs was the negligence of the driver of the car in which they were
riding, then they ahou]d find for the defendant R. L. Miles,

Jr.
INSTRUCTION NO. 7.
The Court instructs tht:. jury that if they believe from the
evidence that defendant R. L. Miles, Jr., was guilty of negligence which was a proximate cause of the accident, yet, if
they furlher believe from the evidence that the driver of
the Denton car was likewise guilty of negligence contributing
to the accident, and that at the time thereof the plaintiff and
said driver were using the automobile for their mutual pleasure and advantage, and were engaged in a joint enterprise,
then any negligence of th~ driver is imputable to the plaintiffs,
and if it in the slightest degree contributed to the accident
and injuries to the plaintiff, or either of them, such one cannot recover of the de~endant R. L. Miles, Jr.

INSTRUCTION NO. 8.
In connection with instruction No. 7. the Court instructs the
jury that a joint enterprise is an undertaking or enterprise
entered into by two or more persons for their mutual pleasure and advantage, where each has some voice in the route
to be taken. the time to be deYoted to the ride and the manner of conduct of the enterprise and automobile by suggestions in these particulars.

INSTRUCTION NO. 9.
The Court instructs the jury that if they believe from the
evidence that at the time of the accident the plaintiffs or either
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of them were occupying a position in the car
page 196 ~ which was negligent, and that this fact in al!Y
way contributed to their injuries, then the jury
should find in favor of the defendant R. L. ~files, Jr.

INSTRUCTION NO. 10.
The jury are instructed that even if they believe from the
evidence that plaintiff was an invited guest in the Denton
car and was not engaged in a joint enterprise with the driver
at the time of the accident, yet, if the .jury further believe
that at the time of the accident the driver was careless and
negligent in the method of operation of said automobile which
neg·ligence caused or contributed to the accident, and injuries received by the plaintiff, and that the plaintiffs knew
and acquiesced in his manner of driving said automobile,
then the jury should find in favor of the defendant, R. L.
J\.'liles, Jr.
·

INSTRUCTION NO. 11.
The Court instructs the jury that it was the duty of the
driver of the automobile in which plaintiff was riding to have
his car in complete control at all times, and if plaintiffs acquiesced in his manner of driving· said car, and he did not
have same under control at the time of the accident, and
this fact caused or contri·buted to the injuries received by
the plaintiffs, then they cannot recover anything from the
defendant Miles for such injuries.

INSTR.UCTION NO. 12.
The Court instructs the jury that even a guest or passenger in an automobile should keep a reasonabl~
page 197 ~ lookout for danger, and exercise his faculties for
the preservation of his own safety, at a time
when the exercise of such faculties will be effective.

INSTRUCTION NO. 13.
.
.
TI1e Court instructs the jury that the parties who allege
negligence must establish it by proof sufficient to satisfy reasonable and well-balanced minds; the evidence must show
more than a probability of a neg·ligent act; the jury cannot
draw an inference from a presumption, but an inference
must be founded upon some fact Ieg·ally established and it
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is incumbent upon the plaintiff to furnish evidence to show
how an accident occurred. That is to say, the plantiffs must
show some fact or facts by which it can be determined by
the jury and not be left entirely to conjecture, guess or random judgment, or pure supposition.

INSTRUCTION NO. 14.
The Court instructs the jury that if they find for either
plaintiff such party is not entitled to recover for expenses
paid in his behalf by other persons.''
And the defendant, R. ·L. Miles, Jr., then and there objected to the giving of instructions designated as B·, B-1, C,
and D offered on behalf of the plaintiffs, on the following
grounds:
1. Because the plaintiffs are not entitled to any instructions in the case, there being no evidence on which a recovery in their favor can be "predicated or sustained.

page 198 }

2. Because instruction designated B is misleading in that it impliedly tells the jury that they
may find for the plaintiffs if the plaintiffs were not themselves guilty of negligence, entirely ignoring the doctrine of
joint enterprise and imputed negligence.
But the Court overruled said objections and granted said
instructions B, B-1, 0 and D, as offered, to which action of the
Court the defendant R. L. Miles, Jr., by his counsel, then and
there excepted.
And the Court refused to give instructions numbers 3, 10
and 11, offered by the defendant R. L. Miles, Jr., and amended
instruction number 6 offered ·by said defendant, by inserting
the words, ''solely due to'' after the word "was" and before
the word "the" in the third line of said instruction, so that
said instruction as given by the Court, read as follows:

''INSTRUCTION NO.6.
The Court instructs the jury that if they believe from the
evidence that the proximate cause of the injury suffered by
these plaintiffs 'vas solely: due to the negligence of the driver
of tl1e car in which they were riding, then they should find
for the defendant R. L. Miles. Jr."
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· · And the sai~ defendant, R. L. Miles, Jr., by his counsel,
then and there objected to the action of the Court in amending instruction number 6, ·because the !instruction as of.
fered embodied a correct statement of a legal
page 199 ~ principle applicable to the evidence in these
cases; and because the instruction as amended by
the Court told the jury that they could not find for the defendant R. L. Miles, Jr., unless plaintiff's injuries were
.solely due to the negligence of the driver with 'vhom they
were riding, and because said instruction as amended was
very misleading in that it inferentially told the jury that irrespective of the doctrine of joint enterprise, imputable negligence, or even contributory negligence of the plaintiffs themselves, yet they were entitled to recover unless their injures were solely due to the negligence of the driver of the car
in which they were riding.
And inEttructions designated as B, B-1, C and D, offered on
behalf of the plaintiffs, and instructions numbers, 1, l·a, 2, 4,
6 as amenned, 7, 8, 9, l\2, 13 and ·14, offered by the defendant were all of the· instructions given in said cases, and the
defendant R. L. Miles, Jr., 'l~y his counsel, then and there
excepted to the action of the Court in giving the instructions
designated B, B-1, C and D, offered by the plaintiffs, and in
refusing to give instructions numbers 3, 10 and 11, offered in
his behalf, and in amending instruction numbers 6, offered,
in his behalf, and tenders this his Bill of Exceptions No. 4,
which he prays may be signed, sealed and made a part of the
record, which is according·ly done.
. July 6, 1932.
page 200

~

THOS. B. ROBERTSON, (Seal)
Judge of the Corporation Court of
the City of Hopewell.

I, G. C. Alderson, .Clerk of the Corporation Court of the
City of Hopewell, Virginia, do certify that the foregoing
Bill of Exceptions No. 4 of Defendant R. L. Miles, Jr., in
the trial of the cases of Franklin H. Rose and Harold Hodges
against T. E. Denton, et als., was filed with me, Clerk of said
.Court, on the 6th day of July, 1932.
G. C. ALDERSON. Clerk.
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p'age 201 ~ Virginia :
·
In the Corporation Court of the City of Hopewell:
Franklin H. Rose, Plaintiff,
vs.
R. L. J\{iles, Jr., and others, Defendants.
Harold Hodges, Plaintiff,
vs.
R. L. Miles, Jr., and others, Defendants.
Consolidated Causes Tried Together by Consent of all Parties
By Counsel.
BILL OF EXCEPTIONS NO. 5 OF DEFENDANT R. L.
MILES, JR.
Be It Remembered, that on the trial of these cases, after
the evidence contained in Bill of Exceptions No. 1, which is
hereby made a part of this Bill of Exceptions as fully as if
quoted in extenso herei11, was submitted and after the instructions contained in Bill of Exceptions No. 4, which is
hereby made a part of this Bill of Exceptions, were duly given
to the jury by the Court, and during the argument of the cause
by counsel for the respective parties, Mr. l{irk L. Woody,
counsel for the plaintiffs, and each of them, in his argument
to the jury said as follows :
page 202

~

''Even though t:he plaintiffs were engaged in
a joint enterprise with Denton, yet they ought to
recover because the evidence does not show any negligence
on Denton's part". to which arg·ument the defendant, R. L.
Miles, Jr., by his counsel, then and there objected because
said plaintiffs, and each of them, in their declarations filed
in these cases, which were tried together by consent of counsel for all parties~ as aforesaid, had specifically alleged in
their said declarations the negligence of the said T. E. Denton, joining him as a party defendant, and because parties
to a cause of actio~ are not permitted to take inconsistent positions at successive stages thereof, and this said position
of the said plaintiffs by their said counsel is inconsistent
.with their allegations and the pleadings upon which they
seek to predicate a recovery; but the ·Court then and there
overruled the objection of the defendant, R. L. Miles, Jr.,
by his counsel, and permitted coun~el. for the .Pl;:tintiffs to
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argue to the jury that the testimony did not show any negligence on the part of Denton, and that the plaintiffs and each
of them were entitled to recover in spite of their being en. gaged in a joint enterprise with the said T. E. Denton, the
·defendant against whom they had alleged negligence causing
their said injury, to which action of the Court the defendant, R. L. Miles, ,Jr., ·by hi's counsel, then and there excepted
and tenders this his Bill of Exceptions No. 5, which he prays
may be signed, sealed and made a part of the record, which
is accordingly done.
July 6, 1932.
page 203 ~
THOS. B. ROBERTSON, (Seal)
Judge of the ·Corporation Court of
the City of Hopewell.
f

I, G. C. Alderson, Clerk of the Corporation Court of the
City of Hopewell, :Virginia, do certify that the foregoing Bill
of Exceptions No. 5 of defendant' R. L. Miles, Jr., in the
trial of the cases of Franklin H. Rose and Harold Hodges
against T. E. Denton, et als., was :filed with me, Clerk of said
Court, on the 6th day of July, 1932.
G. C. ALDERSON. Clerk.
page 204

~

Virginia :
In the Corporation Court of the City of Hope-

well:
Harold Hodges, Plaintiff,
'
vs.
R. L. Miles, Jr., and others, Defendants.
Harold . Hodges, Plaintiff,
vs.
R. L. ::Miles, Jr., and others, Defendants.
Consolidated Causes Tried Together by Consent of all Parties
By Counsel.
·
~

BILL OF EXCEPTIONS NO. 6 OF DEFENDANT R. L.
MILES, JR.
Be It Remembered, that on the trial of these cases after the
evidence contained in Bill of Exceptions No. 1, which is
hereby made a part of this Bill of Exceptions,- and after the
instructions contained in Bill of Exceptions No. 2 were duly
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,given to the jury, which is hereby made a part of this _Bill
of Exceptions, and after the argument of counsel and _the Jury
had returned their verdicts to the ·Court, counsel for the d~~:
.fendant, R. L. Miles, Jr., moved the Court to set aside. the.
verdicts of the jury in favor of said plaintiffs, ·and
page 205 ~ each of them, and enter final judgment for the
defendant R. L. Miles, Jr., -or if the Court would
not enter final judgment for the defendant R. L. Miles, Jr.,
to set aside the said verdicts for the plaintiffs and each of
~hem, and award the defendant R. -L. Miles, Jr., a new trial
for the reasons assigned in said Bill of Exceptions No. 1,
which were then and there assigned in· support of said alternative motion. But the Court then and there overruled said
_alternative motion, and each part thereof, saying ·as follows:
"The Court: Unless you want to argue it, !.will wind
it up now by saying that in granting the instructions I tried
to leave in the hands of the jury the question of the ulti.mate degree of negligence that each side was guilty of, and
~How them to fix it according to their view of the evidence.
If they have done that and given verdicts accordingly, I
woulq not like to set the verdicts asid~. And they seem to
have done so.''
And the defendant, R. L. Miles, Jr., by counsel, then and
.there excepted to the rn1ing of the ·Court as follows :
"Mr. Ashburn: We except to that ruling of the Court
and particularly as the Court seems to apply the doctrine
of compartive negligence to recovery in an action for damages, which we understand to be contrary to the law.
The Court: It is apparently so."
~

To which action of the Court in having allowed the jury to apply the doctrine of comparative negligence to the facts in these cases, and after recognizing· the application, in refusing to set aside the verdicts, the
.defendant, R. L. Miles, Jr., by counsel then and there ex_cepted, and tenders this his Bill of Exceptions No·. 6, which
he prays may be signed, ·sealed and made a part of the rec·
ord, which is accordingly done.
_page 206

July 6th, 1932.
THOS. B-. ROBERTSON, (.Seal}
Judge of the ·Corporation Court of
the City of Hopewell.
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· I, G. C. Alderson, Clerk of the Corporation Court of the
City of Hopewell, Virginia, do certify that the foregoing
Bi~l of ·Exceptions No. 6 of defendant R. L. Miles, Jr., in
the tri~ of the cases of Franklin H. Rose and Harold Hodges
against ·T. E.· Denton, et als., was filed with me, Clerk of said
Court, .o~ the 6th day of July, 1932.

G. C.
page 207

ALDE~SON.

Clerk.

~

Virginia :
In the Clerk's Office of the Corporation Court
of ~he .City of Hopewell ~

· I, G. C. Alderson, Clerk of the Corporation Court of the
City of Hopewell, .Virginia, do certify that the foregoing is a
true transcript of the record in the cases of Franklin H. Rose,
an infant, etc., and Harold Hodges, an infant etc., against
T. E. Denton, et als., lately pending in the said Court.
I further certify that notice in writing was given to the
attorneys for the appellee of the time and place that the
attorneys for the appellant would present their certificates
and bills of exceptions to the court for authentication by the
court, and filing them as a part of the record in this case ;
and that the record was not made up and completed until notice in writing, had been given to the attorneys for the appellee, that the appellant would apply to the Clerk for a transcript of the record. I further certify that the suspending
bond required in these eases has not been executed.
Given under my hand this 7th day of July, 1932.

G. C. ALDERSON, Clerk.
Fee for Transcript of record $60.00.

A Copy-Teste:

H. STEW.AR.T JONES, C. C.
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