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of Virginia
AT RICHMOND
Record No. 2336
THE FIDELITY AND DEPOSIT COMPANY OF MARYLAND, A CORPORATION, Appellant
vs.

J. L. Q. MOORE, ET ALS., Appellees

PETITION
To the Honorable Justices of the Supreme Court of Appeals of
Virginia:

Your petitioner, The Fidelity and Deposit Company of
Maryland, a corporation, respectfully represents unto Your
Honors, that it is aggrieved by a final decree of the Circuit Court·
of Scott County, Virginia, entered on the 6th day of February,
1 940, in the chancery cause of The Fidelity and Deposit Company of Maryland, a corporation v. J. L. Q. Moore, et als.,
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latdy pending -in said Court. Petitioner files herewith a transrcript of the recorg in the case from which this honorable court
will readily see there is error.
STATEMENT OF FACTS

J. L. Q. Moore was the owner in December, 1929, of two
life insurance policies on his life with the Atlantic Life Insurance Company, namely, Policy Contract No. 42839 for the face
value of $ 1000.00 and Policy Contract No. 95 73 1 for the face
value of $2000.00. These policies of insurance contained provisions whereby they matured as endowments upon J. L. Q.
Moore attaining the age of sixty-five years, and the further provisions that the insured may surrender the original policies for
their cash surrender value after the expiration of two years from
the date of issuance of the same. Policy Contract No. 42839
had as its maturity date August 17, 193 8, and Policy Contract No. 95 73 I had as its maturity date April 19, 1939. (See
p. 1 3 and 14 of record) .
·
J. L. Q. Moore was Treasurer of Scott County, Virginia.
in I 929, and as such kept the county's funds or a part of the
same on deposit with The Farmers and Merchants Bank of
Clinchport, Virginia. In December, 1929, while some county
funds were on deposit in said bank, the said bank closed its doors
and was placed in the hands of a receiver, thus tying up
2*
these county funds. Mr. * Moore had to borow money to
replace the county's funds and secured a loan at The Peoples National Bank in Gate City, Virginia, by executing his notes
with his wife, Lovely J. Moore, as co-maker, and endorsed by
I. P. Kane, and others. Lovely J. Moore, wife of J. L. Q.
Moore, had on deposit with the Farmers and Merchants Bank
of Clinchport at the time of the receivership the sum of $2500.75
and on December 30, 1929, she assigned and transferred these
deposits in said defunct bank to the endorsers on the notes executed to The Peoples National Bank to protect and save said
endorsers harmless. (See p. 46 of record)-. At the time of the
transfer and assignment of the deposits in the defunct bank as
aforesaid, J. L. ·Q. Moore pledged the two aforementioned life
insurance policies to the said Lovely J. Moore as collateral to
secure to her the payment of the amount of her deposits in said
defunct bank which she had assigned and transferred for the
benefit of J. L. Q. Moore and/or. his creditors and indorsers.
(See p. 2 I and p. 26 of record). This transfer or pledge of
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the two policies of insurance was carried· out ·by having the
beneficiary named in the policies changed tg Lovely J. Moore
and by delivering the policies to her. (See p. 26 of record).
J. L. Q. Moore agreed to pay the yremiums on the two policies
until they matured. (See p. 25 of record).
The receivers of the Farmers and Merchants Bank
Clinchport, Virginia, have paid to the creditors of J. L.
Moore on account of dividends realized from the deposits
Lovely J. Moore the sum of $698.03. (See p. 49 and p.
of record).

o-f

Q.
of
52

That your petitioner recovered a judgment against J. L.

Q. Moore in the Circuit Court of Scott County, Virginia, on the
6th day of December, 1935, for the sum of $8 I 54.94, with interest thereon from Octo her 2 6, 1 9 3 2 and 5 % penalty thereon
till paid and costs.
This proceeding was originally commenced as an attachment and garnishment proceeding in which your petitioner
sought to subject the cash surrender value of the two policies of
insurance after their maturity to the payment of the judg3 * ment it held against J. L. Q. Moore, but upon being advised of the transactions which had taken place between
J. L. Q. Moore and his wife.Lovely J. Moore, with relation to
the two policies of insurance, as set out above in this petition,
your petitioner asked leave of the court to have the garnishment
ca-:.ise transferred to the chancery side of the docket, with permission to file a bill in chancery, which leave was granted.
( See p. 2 of record) .
Your petit:oner-_ tl)ereupon filed a bill in chancery against

J. L. Q. Moore, Lov.eiy J. Moore and the Atlantic Life Insurance Company, having for its object to compel Lovely J. Moore
to transfer and assign to your petitioner all her rights in the two
policies of insurance over and above the amount necessary to
discharge her indebtedness against the two policies on account
of the assignment of the deposits in the defunct bank to the
creditors of J. L Q. Moore, and to enjoin and restrain J. L.
Q. Moore or Lovely J. Moore from surrendering the policies of
insurance for their cash surrender value, and to enjoin and restrain The Atlantic Life Insurance Company from accepting
the surrender of the policies and paying to Lovely J. Moore or
J. L. Q. Moore the cash surrender values of said policies. (See
p. 3-7 of record).
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That after said bill was filed J. L. Q. Moore and Lovely J.
Moore filed their answer to said bill by permission of the court,
to which your petitioner replied generally. (Seep. 10, 11 and
12 of record). , The Atlantic Life Insurance Company filed its
answer to said bill and prayed that it be permitted to pay the
amount of money it held which was due and payable on account of the two policies of insurance into the hands of the
Clerk of the Circuit Court of Scott County. (See p. 42-45 of
record). The Court entered a decree permitting the Atlantic
Life Insurance Company to pay the amounts due under the policies into the hands of the Clerk. (See p. 1 5 and 1 6 of record) .
By agreement of the parties and their counsel, the cause
was submitted to the Judge of the Circuit Court of Scott County, on a record stipulated and agreed upon. (See p. 48 of record), and a decree was entered by the Circuit Court of
4 * Scott County on the * 6th day of February, 1940, holding that Lovely J. Moore acquired the two insurance policies by purchase from J. L. Q. Moore and that she was entitled to the full amount of the proceeds of the two policies,
except the amounts paid by J. L. Q. Moore on account of
premiums after the date of his indebtedness to your petitioner,
and directing the Clerk of the court to pay to Lovely J. Moore
the sum of $ 1993.47 and to pay to your petitioner the sum of
$49 2. 04, and directing the costs of the suit to be paid by the
plaintiff and defendant respectively in proportion to the amounts
decreed to them in the decree. (See p. 5 3 and 54 of record).
To this decree and ruling of the Court your petitioner excepted and prays an appeal to the Supreme Court of Appeals of
Virginia. (See p. 53 and 54 of record).
GROUNDS OF ERROR
FIRST, the Court erred in holding that Lovely J. Moore
was the owner of the two policies of insurance with the Atlantic Life Insurance Company, namely Policy No. 42839 and
Policy No. 95731, she having acquired them by purchase from
J. L. Q. Moore.
SECONDLY. the Court erred in holding that Lovely J.
Moore is entitled to the full amount of the proceeds of the two
aforesaid policies of insurance, except the amount paid by J.
L. Q. Moore, after the date of his indebtedness to your petition-
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er, on account of premiums on said policies with their accumulated interest.
THIRDLY, the Court erred in not holding that the transfer and assignment of the two policies of insurance to Lovely J.
Moore by J. L. Q. Moore was a mere pledge as collateral to secure to Lovely J. Moore the payment of the indebtedness which
J. L. Q. Moore owed her by virtue of the transfer of her deposits
in the defunct bank for the benefit of Moore's creditors, and
that Lovely J. Moore's interest in the two policies is limited to
the amount of J. L. Q. Moore's indebtedness to her, the sum of
$698.03.
FOURTHLY, the Court erred in not holding that the
transfer and assignment of the deposits in the defunct bank
5 * to the creditors *or indorsers of J. L. Q. Moore for his
benefit created a debtor and creditor relationship between
J. L. Q. Moore and Lovely J. Moore, and that she holds a lien
against the policies assigned to her only to the extent of her
debt, namely, $698.03, and that the surplus or remainder of
the proceeds of the policies belongs to J. L. Q. Moore and is
subject to the executions and attachment in favor of your petitioner.
These grounds of error will be dealt with separately.

I.
Was the transfer and assignment of the two policies of insurance involved in this case by J. L. Q. Moore to Lovely J.
Moore a sale, and did Lovely J. Moore become the owner of
the policies by purchase? From all the evidence in the case it
is clearly established that Lovely J. Moore transferred her deposits in the defunct Clinchport bank to J. L. Q. Moore's creditors and for his benefit, and that to secure to Lovely J. Moore
the payment of the deposits these two insurance policies were
assigned to Lovely J. Moore. Such testimony comes from the
appellees. (See p. 20, 2 r, 25, 26 and 3 r and 3 2 of record).
Such a transaction as this could only create the relationship of
debtor and creditor between J. L. Q. Moore and Lovely J.
Moore. There is nothing in the record to indicate that the parties ever intended that the transaction which took place on December 30, 1929, with relation to these policies was an unconditional and absolute sale of the policies. On the contrary, J.

6
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L. Q. Moore and Lovely J. Moore have testified that the assignment was a collateral transaction. The transactions themselves show that the assigri'ment was made to secure Lovely J.
Moore. Mr. Moore paid the premiums on the policies for ten
years after the assignment and even borrowed money on one of
thein after the assignment. The circumstances and the testimony of the witnes~es all indicate with certainty that the real
and only object of the change in the beneficiary of the policies
and the delivery of the policies to Lovely J. Moore was to invest her with authority to receive the proceeds of the policies
and apply them in the repayment of such sum as she had loaned him on the security of the policies.
*There is no other .reasonable construction that can be
given the transactions which took place on December 30,
1929, except that a debtor and creditor relationship was created and that the assignment of the policies was a pledge for security.
6*

In the case of Page v . Burnstine, I 02 U. S. 664, 26 U. S.
Supreme Court Reports, L. Ed. 268, an absolute assignment
of a policy of insurance was held to be only an assignment as
security for money loaned.
The case of Page v. Burnstine, supra, was followed in the
case of Roller v. Moore's Adm'r., 86 Va. 5 12.

II.

If we are correct in our construction of the transactions and
the assignment of the policies to Lovely J. Moore as set out
in the first grounds of error, and we confidently feel that we
are, then what interest would Lovely J. Moore have in the policies of insurance under the record in this case? It is stipulated
in the record that the receivers of the Farmers and Merchants
Bank of Clinchport have paid to the creditors of J. L. Q. Moore
on account of the deposits of Lovely J. Moore the sum of
$698.03, and it is the contention of your petitioner that this
amount is all that Lovely J. Moore has in the policies of insurance.
In the case of First National Bank of Roanoke v. Terry's
Admr. 99 Va. I 94, the court says:
"The law permits creditors, as well as others who
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have an interest in the life of another, to become the owner of an insurance policy on the life of such ·other person,
either by contracting with the· insurance company, or by
contract made by the party whose life is insured, or1 by
assignment of the policy after it is issued. If the interest
in the life of the insured is of a definite character, as that
of a creditor, the interest of the holder of such a policy
will be limited to the amount of such liability at the time
of the death of the insured, together with such premiums
as the creditor had paid to preserve the policy, with interest thereon, and the residue or remainder of the policy
will be the property of the party insured."
In the same case Mr. Justice Buchanan, further says:

7*

"The extent of the interest which a creditor can acquire in a policy of insurance on the life of his debtor being thus limited by the policy of the law to prevent speculation in insurance in human life, it is wholly immaterial
whether the policies were assigned as collateral security
for the amount of the indebtedness, or by an absolute bill
of sale. In either case the result is the *same, and equity
will regard the assignment, in legal effect, as a collateral
security in the one case as in the other."

In the case of Loflin v. Howard, 1 72 S. E. 83 1, the Georgia Court of Appeals held that a pledgee holds the pledged property in trust first for himself to the extent of his claim and then
for the pledgor.
In the case of Parrish v. W. R. Barringer Co., 179 S. E.
485, the South Carolina Supreme Court, says that an assignment as collateral security for debt gives assignee only qualified
interest in assigned chose, citing 5 C. J. 9 5 6.
In the case of White v. Pacific Mutual Life Insurance Company, 150 Va. 849, 143 S. E. 340, the court speaking through
Mr. Justice McLemore says that an assignment of an insurance
policy to secure a debt gives the assignee only a limited interest
in the policy to the amount of the debt secured thereby.

III & IV
We do not think it necessary to deal with grounds of error
No. III and IV further than to say that what we have said in
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support of the first two grounds of error, we think are pertinent
here.
Your petitioner, therefore, prays that it be granted an appeal and supersedeas, and that the decree final of the Circuit
Court of Scott County, on a review of the record, be reversed,
annulled and set aside.
This the 3rd day of June,

I

940.

THE FIDELITY AND DEPOSIT
COMPANY OF MARYLAND. a
corporation.
Petitioner.
COLEMON & COLEMAN,
Attorneys.
Virginia,
Scott County, to-wit:
We, S. W. Coleman, Jr., and Mack Coleman, Attorneys
practicing law in the Supreme Court of Appeals of Virginia do
certify that in our opinion there is error in the final decree in
this case, for which an appeal and supersedeas should be granted, and that on a final hearing the decree final of the Cir8 * cuit Court of *Scott County, Virginia, be annulled, vacated, reversed, and set aside, and that this Court enter
such decree as the Circuit Court of Scott County should have
entered.
We further certify that we have delivered a copy of this
petition to S. H. Bond and Richmond Bond, Attorneys for
Lovely J. Moore and J. L. Q. Moore, and that we intend to use
same as a brief on the hearing of this case.
This the 3rd day of June, 2940.
S. W. COLEMAN, JR.,
MACK COLEMAN,
Counsel for Appellant.
Received June 4, 1940.
M. B. WATTS, Clerk.

The Fidelity & Deposit Co. of Md. vs. Moore, et als
Appeal allowed and supersedeas awarded-Bond

$500.00

PRESTON W. CAMPBELL.
To the Clerk at Richmond.

Received June 29, 1940.
M.B.W.
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RECORD
The Fidelity and Deposit Company of Maryland, a corporation
NOTICE
vs.
J. L. Q. More, et als.
To J. L. Q. Moore and Lovely J. Moore:
You and each of you will take notice that the undersigned,
The Fidelity and Deposit Company of Maryland, a corporation,
will on the 20th day of April, r 940, ask the clerk of the Circuit Court of Scott County, Virginia, for a copy of the record
in the case of The Fidelity and Deposit Company of Maryland.
a corporation vs. J. L. Q. Moore, et als, for the purpose of applying to the Supreme Court of Appeals of Virginia, for an appeal and supersedeas from a decree entered in the above styled
cause on the 6th day of February, 1 940, against it as complainant in the above-styled cause.
This the 15th day of April, r 940.
THE FIDELITY & DEPOSIT
COMPANY OF MARYLAND
A CORPORATION,
By Counsel.
COLEMAN & COLEMAN.
Counsel.
(Endorsement on Back)
Legal service of the within notice is hereby accepted and
service thereof by an officer is here~y waived. This the I 6th
day of April, 1 940.
S. H. BOND,
Attorney for J. L. Q. Moore and Lovely J. Moore.
RICHMOND BOND.
Attorney for J. L. Q. Moore and Lovely J. Moore.
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Virginia:

At a Circuit Court of the County of Scott, at the
Court-House of said Court in said County, on Monday, the
9th day of January, in the year of our Lord one thousand nine
hundred and thirty nine, and in the one hundred and sixty
third year of the Commonwealth.
Present:

The Honorable E. T. Carter, Judge.

Fidelity and Deposit Company of Maryland, a corporation,
v~
ORDER
J. L. Q. Moore, et als.
This cause came on again this day and upon motion of The
Fidelity and Deposit Company of Maryland by its attorneys,
this cause is hereby transferred to the chancery side of this court,
and the said The Fidelity and Deposit Company of Maryland
is hereby permitted to file its bill in chancery.
And this cause is continued.
page 3 ] In the Circuit Court of Scott County, Virginia:
Fidelity and Deposit Company of Maryland, a corporation,
vs..
BILL IN CHANCERY.
J. L. Q. Moore, et _als.
To the Honorable E. T. Carter, Judge of said Court:
Your complainant, Fidelity and Deposit Company of
Maryland, a corporation, respectfully shows unto your Honor
the following facts:
(I)

That on or about the 30th day of December, 1929, J. L.

Q. Moore borrowed the sum of $8000.00 from The Peoples
National Bank of Gate City, Virginia, and executed his note
therefor, and put up as collateral security for the payment of
said note and debt eight (8) certain negotiable notes executed
by the said J. L. Q. Moore and Lovely J. Moore and endorsed
by I. P. Kane, W. H. Bowling, and others, said notes aggregating the sum of $9000.00: and

That on or about the 30th day of December,

I

929, Love-
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ly J. Moore, the wife of J. L. Q. Moore, had on deposit in the
defunct Farmers and Merchants Bank of Clinchport, Virginia,
approximately the sum of $2500.00, and on the aforementioned date the said Lovely J. Moore assigned and transferred all of
her account and money in the aforesaid defunct bank to the
endorsers of the notes aforesaid aggregating the sum of $9000.00 to protect and save said endorsers harmless from any loss
occasioned by them on account of their endorsements; and

That the assignment and transfer by the said Lovely J.
Moore of her deposits in said defunct bank as aforesaid was
considered as a loan by her to her husband, J. L. Q. Moore, and
the said J. L. Q. Moore in order to secure to Lovely
page 4 ] J. Moore the payment of said loan pledged two certain life insurance policies on his life to the said
Lovely J. Moore as collateral, which said policies of insurance
were for the face value of $3000.00, one being for the sum of
$ 1000.00 and the other for the sum of $2000.00; and

That prior to the assignment and transfer of said insurance policies as aforsaid to Lovely J. Moore the estate of J. L.
Q. Moore was the designated beneficiary of said policies of insurance, but the manner in which the assignment was effected
was the change in the beneficiary of said policies to Lovely J.
Moore; and
(5)
That the amount paid by the Receiver of the defunct
Farmers and Merchants Bank of Clinchport, Virginia, to the
creditors of J. L. Q. Moore, on account of dividends realized
from the deposit of Lovely J. Moore was approximately the
sum of $700.00, which is all that was ever applied on the debt
owed by J. L. Q. Moore, to The Peoples National Bank of
Gate City, Virginia, from the deposit which she assigned for the
benefit of J. L. Q. Moore, and which said sum of $700 is all
that J. L. Q. Moore is indebted to Lovely J. Moore for on account of the transfer of said deposit as aforesaid; and
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(6)

That one of said policies of insurance; to-wit: Policy
Contract No. 42839 on the life of James L. Q. Moore, matured
as an endowment in the face amount of $ 1000.00, plus $ 18. 11
dividends, aggregating the sum of $ 1o18. 11 on August 17,
193 8, and on that date became and is now payable to the said
James L. Q. Moore upon the surrender of the original policy
contract to the Atlantic Life Insurance Company; and

That the other said policy of insurance, to-wit: Polpage 5 ] icy Contract No. 95 73 1 on the life of James L. Q.
Moore, matured as an endowment in the face amount
of $2000.00 on April 19, 1939, subject to premium note and
indebtedness amounting to approximately $500.00, and on
that date will become payable to the said James L. Q. Moore
upon the surrender of the original policy contract to the Atlantic Life Insurance Company; and
(8)

That your complainant recovered a judgment against the
said J. L. Q. Moore in the Circuit Court of Scott County, Virginia on the 6th day of December, 1935, for the sum of $8,154.94 with interest thereon from October 26, 1932, and 5 %
penalty thereon till paid and costs, all of which remains due and
unpaid; and
(9)

That your complainant is advised and avers that the said
Lovely J. Moore has a lien on the two aforesaid insurance policies, by virtue of the pledge to her of the said policies as collateral security for the payment to her of J. L. Q. Moore's obligation to her, to the extent and only to the extent of the
amount to which J. L. Q. Moore is indebted to Lovely J.
Moore, and that your complainant is entitled to the equity in
said policies of insurance and the proceeds arising therefrom
over and above the amount necessary for the payment of J. L. Q.
Moore's obligation to Lovely J. Moore; and

l4
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( 10)

That your complainant caused to be issued on the r 4th
day of September, 193 8, a writ of fieri facias on its aforesaid
judgment, and garnishee summons directed to The Atlantic
Life Insurance Company, to answer if there was any liability
on said Atlantic Life Insurance Company to J. L. Q. Moore;
that the Atlantic Life Insurance Company filed its answer on
the 5th day of October, 1938, which said answer is filed herewith and made a part of this bill; and
page 6 ]

(II)

That your complainant caused to be issued on the 20th
day of April, 193 9, another writ of fieri facias on its aforesaid
judgment and garnishee summons directed to The Atlantic Life
Insurance Company to answer if there is further liability on
said Atlantic Life Insurance Company to J. L. Q. Moore; and
( I 2)

That your complainant is advised and so alleges that the
said Lovely J. Moore and J. L. Q. Moore are about to exercise an option provided for in said policies of insurance by surrendering the policies for the cash surrender value and converting the said policies into money or securities, with the intent to defeat your complainant in the collection of its aforesaid
judgment and debt: and
(13)

That your complainant alleges and represents that the said
J. L. Q. Moore is insolvent and that Lovely J. Moore does not
own property. worth the value of the said policies over and
above the indebtedness which J. L. Q. Moore owes her and for
which she has a lien against the said policies; and that should
the said Lovely J. Moore and J. L. Q. Moore be permitted to
surrender the said policies for their cash surrender values and
convert the same into cash, your complainant would be irreparably injured thereby; that should the said Lovely J. Moore be
permitted to receive the cash surrender value of the policies a
judgment for damages which the complainant could obtain
against her for the amount of said cash surrender value over
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and above her indebtedness therein in an action at law would be
entirely unavailing.
The premises considered, the prayer of your complainant
is that Lovely J. Moore, J. L. Q. Moore and The Atlantic Life
Insurance Company, be made parties defendant to this bill and
be required to answer the same, but not on oath, anspage 7 ] wers on oath being hereby expressly waived; that
proper process may issue, directed, etc.: that Lovely
J. Moore and J. L. Q. Moore be enjoined and restrained from
surrendering said policies of insurance and converting the same
into cash; that The Atlantic Life Insurance Company be enjoined and restrained from accepting the surrender of said policies
by J. L. Q. Moore and Lovely J. Moore and paying to them
or either of them the cash surrender values of said policies; that
Lovely J. Moore be required and directed by decree of this court
to transfer and assign to your complainant all her rights in the
said policies of insurance over and above what is necessary for
the payment of the amount of her lien and indebtedness; that
your complainant shall be afforded all such other further and
general relief in the premises as the nature of its case may seem
meet. And in duty bound your complainant will ever pray,
etc.
THE FIDELITY AND DEPOSIT
COMPANY OF MARYLAND, a
Corporation,
By Counsel.
COLEMAN & COLEMAN. p. q.
(Endorsement on Back)
Received and filed April 21, 193 9.

G. L. Dougherty, D.

C.

page 8 ] Virginia:

In the Circuit Court of the County of Scott.
Fidelity and Deposit Company of Maryland, a corporation,
vs.
VERIFIED ANSWER OF ATLANTIC
LIFE INSURANCE COMPANY
J. L. Q. Moore, Principal Defendant, and Atlantic Life Insurance Company, a corporation, Co-Defendant, as Garnishee.
For answer to the garnishee summons issuing out of the
Clerk's office of this Honorable Court under date of 14 September 1938, returnable on 10 October, 1938, in so far as ad-

Supreme Court of Appeals of Virginia
vised that it is material and proper that is should answer, AT LANTIC LIFE INSURANCE COMPANY, a corporation
organized and existing under the laws of the State of Virginia,
with its home and principal office in the City of Richmond,
State of Virginia. co-defendant, comes and, if the Court pleases,
says:
In so far as it knows and believes, and is informed, and it
is so alleged, the only liability upon it at the present tiine or
on October Io, 193 8, by reason of the lien of the said writ of
fieri facias in favor of the plaintiff aforesaid against the principal defendant aforesaid arises, if at all, out of the following
facts:
On August 17, 1938, that certain Policy Contract No.
42839 issued by this answering co-defendant on the life of
JAMES L. Q. MOORE, of Gate City, Virginia, dated August
t7, 1918, matured as an endowment in the face amount of$ 1 .000.00 plus the 1920 dividend of $9.00 plus the 193 8 dividend
of $9. 1 r. The said aggregate sum of $ 1, o 18.11. other -things
being equal, on August 1 7, 19 3 8, became and is now payable
t9 the said JAMES L. Q. MOORE upon and subject, nevertheless, to surrender of the original said policy contract, which surrender has not yet been made.
This answering co-defendant is not advised as to, nor is
it attempting to answer concerning the possible depage 9 ] fenses, if any there be, of the principal defendant in
the circumstances. Rather, this co-defendant asserts
only the extent to which it may be involved, being concerned to
the extent of making one good and sufficient settlement of its
liability as aforesaid to the party entitled thereto upon surrender to it· of the original policy contract aforesaid and in consideration for a complete release and discharge of any and all further
liability of any nature whatsoever on account of the said policy
contract.
WHEREFORE, This co-defendant awaits the further order and judgment of this Honorable Court in the premises but
prays that it may be awarded its reasonable costs by it in this
behalf expended including a reasonable attorney's fee to its
local counsel in these proceedings.
ATLANTIC LIFE INSURANCE COMPANY,
By Counsel,
DIXON & GREEAR,
By M. CARTER GREEAR.
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State of Virginia,
City of Richmond, To-wit:
The undersigned A. C. Griffith, being duly sworn, deposes and says that he is Cashier of Atlantic Life Insurance Company aforesaid, and as such sufficiently advised to make this affidavit; that he has read the foregoing answer and all thereof
and that the same is true to the best of his knowledge, information and belief.
A. C. GRIFFITH, Cashier of Atlantic Life Insurance Company
Subscribed and sworn to before me by the said A. C. Griffith, personally known to me, in evidence whereof I hereunto
set my hand at office in the City of Richmond, Virginia, this
4th day of October, I 938.
H. ERNEST OWEN,
Notary Public in and for the City of Rich(L. S.)
mond, in the State of Virginia, whose commission expires on the 23rd day of April,
I
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(Endorsement on Back)
Received and filed Oct. 5, 1938.
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G. L. Dougherty, D. C.

] Virginia:

Circuit Court of the County of Scott, on Thursday,
the 13th day of July, in the year of our Lord one thousand nine
hundred and thirty nine.
The Honorable E. T. Carter, Judge.

Present:

The Fidelity & Deposit Company of Maryland
vs.

J. L. Q. Moore, et als.
On motion of J. L. Q. Moore and Lovely J. Moore, they
are permitted to file their answer, which is accordingly done, to
which the plaintiff replies generally.
page
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To the Honorable Ezra T. Carter, Judge of the
Circuit Court of Scott County, Virginia:

The answer of J. L. Q. Moore and Lovely J. Moore to a
bill of complaint exhibited against them in the Circuit Court of

18
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Scott County, Virginia by Fidelity & Deposit Company of
Maryland:
I

Respondents are advised that paragraph

I

of the Bill is

true.
2

Respondents are advised that paragraph

2

of the bill is true.

3

Respondents allege and represent that they are advised that
paragraph 3 of the bill is true.
4

Respondents allege that paragraph 4 of the bill is partially true and partially not J. L. Q. Moore for value received assigned to respondent Lovely J. Moore said policies for value received.
5

Respondents deny that $700.00 as set out in paragraph 5
of the bill is all that the creditors of the defunct bank ever received from the deposit of Lovely J. Moore they received about
$1500.00, that J. L. Q. Moore was indebted to Lovely J. Moore
on the contrary he was indebted to her more than the value of
the policies and after the payment of the policies, J. L. Q.
Moore will still owe her.

6
Respondents are advised that paragraph 6 of the bill is
true.
7

Respondents are advised that paragraph 7 of the bill 1s
true.
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Respondent J. L. Q. Moore 1s advised that paragraph 8 of the bill is true.
9

Paragraph 9 is untrue so far as it states that Lovely J.
Moore only has a lien on the policies for on said policies. She
is the owner of same and the plaintiff has no equities in said
policies or either of them.
IO

Respondents are advised that a fieri facias was issued as
shown in paragraph Io of the bill and the Atlantic Life Insurance Company was summoned as garnishee, but respondents
Lovely J. Moore set up her ownership of the policies by interpleader.
I I

Paragraph Ir is likewise true, but respondent Lovely J.
Moore likewise filed her interpleader in same in. which she set
up her ownership of the policies.
I2

Respondents Lovely J. Moore has the right to have said
policies paid as they are her property and due.
13

Respondents denies the allegations of paragraph r 3 and
especially as to her insol vence.
And now having answered as fully as they are advised it
is material for them to answer pray to be hence dismissed with
their reasonable costs and as in duty bound they will every pray.

J. L. Q. MOORE,
LOVELY J. MOORE
S. H. BOND,
RICHMOND BOND, p. q.

Supreme Court of Appeals of Virginia
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Received & filed July
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C. H. Craft, D. Clerk.

]

Age 45

$1,000.00

ATLANTIC LIFE INSURANCE COMPANY
Richmond, Virginia
Agrees to Pay ONE THOUSAND DOLLARS to James L.
20 years
from the date of this Contract, or in event of the prior death of
the Insured to . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

Q. Moore, of C:::Iinchport, Va., if living at the end of

NELLIE MOORE. WIFE
of the Insured, or to any substituted Beneficiary, at its Home Office, Richmond, Virginia, immediately upon receipt and approval
of proofs of the death of the Insured.
The clause entitled "Instalment and Trust Fund Options"
on the fourth page of this Contract is hereby made a part of this
· Contract as fully as if set out herein.
The Company will determine at the end of each year the
amount of surplus to be allotted to this Contract. Upon payment of the second and each succeeding premium, the surplus allotted to this Contract shall,· at the option of the Insured, be
either!.
Paid in cash; or,
2.
Applied toward the payment of any preium or premiums: or.
3. Applied without re-examination to the purchase of
non-forfeitable additional paid-up participating insurance payable at the same time and in the same manner as the principal sum
herein provided; or,
4. Left with the Company to accumulate to the credit of
this Contract with interest at three and one-half per centum for
each full year left with the Company, said interest to be compounded annually. When the reserve on this Contract, together
with such accumulations, shall equal the net single premium required to purchase a paid-up Contract for the principal sum herein provided at the attained age of the Insured, this Contract shall
then become paid-up for its full amount, and no further premiums shall be required. The amount of surplus on deposit may be
withdrawn by the Insured at any time.
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Unless the Insured shall elect otherwise, within three
months after the mailing by the Company of a written notice requesting such election, it shall be construed as an election on the
part of the Insured to continue this Contract under Option (3).
After all premiums required by this Contract shall have been
paid, it shall, while continued in force, participate annually in
the surplus as herein provided. Should the premiums be paid
otherwise than annually, the surplus shall be applied in the manner in .which premiums are paid.
In the event of the death of the Insured after the first Contract year, and while this Contract is in full force by payment of
premiums. a Post-Mortem Dividend will be paid on account of
the :surplus earnings for the period from the due date of the last
Dividend to the date of death.
A grace of one month. during which time this Contract
will remain .in full force. will be allowed in payment of all
premiums except the first. subject to interest at 6 % per annum
for the days past due.
This Contract is issued in consideration of the written and
pr:nted application. a copy of which is attached hereto and made
a .. part of this Contract, and of the payment of-FIFTY SIX·
AND 1 7/ 1 oo Dollars-in advance, before this Contract shall
take· effect, as the premium for an insurance terminating one
year from the date hereof. and will be renewed and extended
thereafter as an Endowment Contract, maturing TWENTY
years from the date hereof. upon the further payment of a like
amount due one year from the date hereof, and on the same anniversary day in every year thereafter, and payable on said date
annually or within the grace period as above provided, until a
total of TWENTY annual premiums shall have been paid on
this Contract.
ENDOWMENT AT AGE 65-ANNUAL DIVIDENDS
This Contract is entirely free from all restrictions as to
Residence, Occupation and Travel except Military or Naval
Service in time of war.
This Contract shall .be incontestable after one year from its
date, except for non-payment of premium and for violation of
the provision relating to Military and Naval Service, provided,
however, that if the age of the Insured is misstated the amount
payable under this Contract shall be the insurance which the actual premium paid would have purchased at the true age of the
Insured.
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Should the Insured die by his own act ( whether sane or inf?.ne) within one year after the date of this Contract, the Company's liability shall not exceed the premium paid on account of
this Contract.
If this Contract has not been assigned, the Insured may
chang~ the Beneficiary at any time by filing at the Home Office
wr:tte:1 rquest for such change on the Company's form, and by
forwarding this Contract for endorsement of change. If the
Beneficiary does no: survive the Insured, the proceeds hereof shall
be paid to the Executors, Administrators, or Assigns of the In!;Ured.
Up8n the non-payment of any premium after the second,
the Company will advance such premium, also subsequent .unpaid premiums, with interest at 6 % per annum due annually in
advance, as a premium loan ~ecured by this Contract, so long
as such loan together with all other indebtedness and with interest at 6 % per annum does not exceed the Cash Value of this
Contract, plus any dividends on deposit, or the Cash Value of
any additional paid-up insurance, at the end of the period to
which any such premium or interest applies. Extra premiums
for Military or Naval Service shall. be advanced only upon compliance with the requirements of the Military or Naval Service
clause of this Contract. All indebtedness thus created shall be
a first charge against the Contract ranking in priority to the
claim of any Beneficiary or Assignee.
At any time while this Contract is continued as aforesaid,
payment of premiums may be resumed without any medical reexamination of the Insured.
If the ava:lable Cash Value be insufficient to pay a full annual premium, the Company will continue the insurance under
the Extended Term Insurance Provision set forth herein for such
time as the balance of value will permit. If extra premiums for
Military or Naval Service have been advanced hereunder, a pro
rata extra premium shall be included in calculating the period for
which the insurance is to be extended.
Should the total liens charged against this Contract at any
time exceed the Cash Value thereof, as herein provided,. or should
the balance of such value be applied to purchase Extended Term
Insurance, the insurance under this Contract shall ·in no event
terminate until one month after notice shall have been mailed
to the last known address of the Insured and Assignee, if any.
After premiums for two full years have been paid, on the
non-payment of any succeeding premium, this Contract shall,
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after endorsement by the Company upon request of the Insured
within ninety days (including days of grace) after said nonpayment, take effect for the amount of Paid-up Participating
Insurance stated in the table of Surrender Values herein as determined by the number of years the Contract has been in force by
payment of premiums.
After premiums for two full years have been paid, on the
non-payment of any subsequent premium, the Insured, on satisfactory release and surrender of this Contract within ninety
days thereafter (including days of grace), shall be entitled to the
Cash Surrender Value as stated in the table of Surrender Values,
or in lieu thereof, the Insured shall be entitled to Participating
Extended Term Insurance and Pure Endowment as stated in
said table, which value shall be increased by the value of any
additional paid-up insurance then to the credit of the Contract.
The aforesaid values shall be determined by the number of full
annual premiums paid on this Contract, and the acceptance of
either one of these values shall be in lieu of all other values
herein provided. Such values are based upon the reserve by the
American Experience Table of Mortality with 3 Yi % interest.
Payment of the Cash Value may be deferred ninety days.
The Company will make loans to the Insured upon the
sole security of this Contract at any time after premiums for
two full years have been paid, and while this Contract is in full
fcrce. The amount of such loans shall not exceed the Cash
Surrender Value at the end of the year for which premiums in
full (excluding premiums paid in advance) have been paid. and
shall .include any previous loans or liens then unpaid. Interest
shall be paid annually in advance at the rate of 6 % per annum,
but should the Insured fail to pay interest on said loan or any
premium due on this Contract, the Company shall advance said
interest and premium on the security of this Contract as an additional lien, bearing interest as above, in accordance with the
terms of the Automatic Non-Forfeiture Provision of this Contract. Upon endorsement of the Contract by the Company as
to the existence of any loan, the Contract will be returned to the
Insured. Payment of Loans, unless for premiums due the Company, may be deferred ninety days.
Any indebtedness to the Company on account of this Contract, including any unpaid premium or portion thereof, will
be deducted in any cash settlement of this Contract, or will be
deducted from the reserve used in the calculation of any benef1t
provided herein.
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All premiums are payable annually in advance at the Home
Office, ·. Richmond, Virginia, but may be paid to an authorized
Agent .of the -Company in exchange for a receipt signed by the
President, Secretary or Treasurer.
This Contract, should .it have lapsed, may be reinstated at
any time upon evidence of insurability satisfactory to the Company, and the payment of all past due premiums, with interest
at 6 % per annum, and the payment or reinstatement of any
indebtedness ,or cash payment made on account of this Contract
witb interest at the same rate.
Any assignment of this Contract must be made in duplicate
and one copy filed at the Home Office. The Company assumes no responsibility for the validity of any assignment.
This Contract shall constitute the entire agreement between the parties. All statements made by the Insured shall,
in :the absence of fraud, be deemed representations and not warranties, and no such statement shall avoid the Contract unless it
is contained in the written and printed application (Partl and
Part II), photographic copy of which is attacked to the aforesaid Contract. This Contract cannot be modified except by endorsement signed by an Executive Officer of the Company, and
no agent is·authorized to extend the time for payment of any
premium, waive provisions, modify or discharge Contracts.
This Contract is not to take effect until the first premium shall
have been paid during the life and good health of the Insured,
but after said event shall be considered as having been in force
from the date hereof.
If within five years from the date of this Contract the Insured shall engage in Military or Naval Service in time of war,
the liability of the Company in event of the death of the Insured while so engaged, or within six months thereafter, shall
be limited to the return of the premiums paid hereon, exclusive
of any extra premium paid for Military or Naval Service, less
any indebtedness to the Company hereon; unless before engaging in such service or within one month (of not less than thirty
days), or at ,the time of paying the first premium due hereon, if
the Insured shall be then so engaged, the Insured shall, in addition to the premium stated on the first page- hereof, pay to
the Company at its Home Office in Richmond, Virginia, such
extra premiums as may be required by the Company, and in
like manner shall pay annually thereafter on each anniversary
of this Contract or within one month (of not less than thirty
days), while the Insured shall continue to be so engaged, such
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extra premiums as may be required- by the Company. If said
notice shall have been given and the first extra premium shall
have been paid, the premiums that may thereafter be advanced
in accordance with the Automatic Non-Forfeiture Provision
shall include any extra premiums that may be due on account
of Military or Naval Service. Within one year after the
termination of the war the Company will return such portion
of the extra premiums as in its judgment will not be required
to cover the extra hazard.
The amounts stated in columns ( 1), (2) and (3) are for
a contract of One Thousand Dollars. As this Contract is for
ONE THOUSAND DOLLARS. the amounts should be multiplied by ONE in order to obtain the proper Cash, Loan, Paidup Insurance or the Endowment portion of the Pure Endowment and Extended Term Insurance Value.
Paid-uo Endowment In- Pure Endowment and Extendsurance
ed Term Insurance for
After Payment Cash Surren- Maturing 20 Maturing 20 years $1000 Exof Premiums der or Loan years from the from the date of piling at
Value
for Full Years
End of
date of this
this Contract
contract
(4)
(2)
* (3)
(1)
2

Yrs.

3

4
5

6

..

7

8

''

9
IO
I I
12

13

14
15 ,,
16
17 ,,
r8
19
20

$51
$88
$127
$166
$207
$250
$293
$339
$386
$435
$486
$540
$595
$654
$715
$780
$849
$922
$Matures

$86
$145
$203
$259
$314
$369
$422
$474
$525
$575
$625
$673
$721
$768
$815
$861
$907
$953
$Matures

Yrs. Mos.
$***
5
4
2
$***
7
$***
7
9
$*** I I
8
$*** 13
6
$ 82 13
0
0
$178 12
0
$269 l I
0
$356 IO
0
$438
9
0
8
$516
0
$590
7
6
0
$659
0
$725
5
0
$787
4
0
$846
3
2
0
$900
l
0
$952
$Matures
Matures

*The amount stated in this column will be paid in cash to
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the Insured only if living at the end of the period of Extended
Term Insurance stated in column (4).

If there be any indebtedness against this Contract, the
amount of same will be deducted from any Cash or Loan Value
paid. If Paid-up or Extended Insurance be selected in accordance with the foregoing options, any indebtedness will reduce
such Paid-up or Extended Insurance by the proportion which
such indebtedness bears to the reserve value of the benefit selected.
IN WITNESS WHEREOF, The ATLANTIC LIFE INSURANCE COMP ANY has caused this Contract to be signed
by its President or one of its Vice-Presidents, and its Secretary
or Assistant Secretary, Treasurer or Assistant Treasurer, at Richmond, Va., and dated the 17th day of August, nineteen hundred and Eighteen.
E. STRUDWICK,
President
Secretary.
Photostatic Copy of Medical Examination Omitted m
Printing.
At the request of the insured and/or assignee dated January 9, I 930, the beneficiary under this contract is hereby changed to LOVELY J. MOORE, WIFE of the insured.
Dated at Richmond, Virginia this 11th day of January,
1930.

E. L. GORDON,
Ass' t. Secretary-Vice President
(On Back of Policy)
NO. 42839
ATLANTIC LIFE INSURANCE COMPANY
Richmond, Virginia
Contract on the life of JAMES L. Q. MOORE, for $ 1,ooo.oo on the-
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ENDOWMENT AT AGE 65 PLAN
Annual Dividends
Double Ind. Prem.
1.50

Premium $ 5 6. 17
57.67

Total

Payable August Seventeenth
FORM NO. 413-417 ATTACHED
ATLANTIC LIFE INSURANCE COMPANY
Richmond, Virginia
Agreement No. D. I. 42839 Providing, in the Event of
Death by Accident, Additional Insurance Equal to the Face
Amount of the Principal Contract Numbered 42839
Agreement issued and taking effect concurrently with Contract No. 4283 9 dated August 17th, 19 I 8, on the life of James
L. Q. Moore of Clinchport, Va.
In consideration of the statements made in the application
for the said principal Contract and of the payment annually in
advance of ONE AND 5 o / I oo Dollars, in addition to and concurrently with the premiums on said Contract but not beyond
the time when the Insured attains the rated age of sixty-five
(65) years;
Atlantic Life Insurance Company hereby agrees that if,
during the premium paying period of the Contract aforesaid
and before default in the payment of any premium or waiver
of any premium on account of disability, and before the Insured
attains the rated age of sixty-five years, the death of the Insured shall, within ninety days from occurrence of such injury,
result directly, and independently of all other causes, from bodily injury effected solely through external, violent and accidental
means, not intentionally inflicted by another person or by the
Insured himself, whether sane or insane, it will pay ONE
THOUSAND Dollars, in addition to the amount named on the
first page of the Contract aforesaid, to the then Beneficiary or
Beneficiaries thereunder.
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Written notice of injury on which any claim may be based
must be given to the Company at its Home Office, Richmond,
Virginia, within ninety days after the date of the accident causing such injury, and proof of death must be furnished to the
Complny at its Home Office, within one hundred and twenty
days after the date of such injury. This requirement shall not
be a bar to recovery under this Contract if it shall be conclusively shown that it was not reasonably possible to give said notice
within the time specified.
The Company may cancel this Agreement, without prejudice to any claim originating prior thereto, at any time, by written notice delivered to the Insured or mailed to his last known
address, as shown by the records of the Company, together with
the return of the unearned portion of the premium or premiums
paid hereunder.
Should the Insured engage in Military or Naval Service,
the benefits provided by this Agreement shall immediately cease,
without action on the part of the Company or notice to or from
the Insured, and thereafter no payment of prem{um for the
benefit hereunder by the Insured or acceptance thereof by the
Company shall continue or restore the benefit herein provided~
In the event the benefit herein provided shall be so determined,
the Insured shall be entitled to the return of the unearned portion of the premiums paid under this Agreement and same shall
be paid immediately upon notice from the Insured.
Any assignment of this Contract must be made in duplicate, and one copy filed at the Home Office. The Company
assumes no responsibility for the validity of any assignment.
This Contract and the application therefor shall constitute
the entire agreement between the parties. All statements made
by the Insured shall, in the absence of fraud, be deemed representations and not warranties, and no such statement shall avoid
the Contract unless it is contained in the written and printed
application (Part I and Part II), photographic copy of which
is attached to the aforesaid principal Contract. This Contract
cannot be modified except by endorsement signed by any Executive Officer of the Company and no Agent is authorized to
extend the time for payment of any premium, waive provisions,
modify or discharge Contracts. This Contract is not to take effect until the first premium shall have been paid during the life
and good health of the Insured, but after said event shall be
considered as having been in force from the date hereof.
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In witness whereof, the Company has caused this Agreement to be executed this 17th day of August, 19 I 8.
E. STRUDWICK.
President.
Secretary.
ATLANTIC LIFE INSURANCE COMPANY
Richmond, Virginia
Total Disability Benefit-Waiver of Premiums and Income During Disability.
Supplemental Agreement made a part of, issued and taking
effect concurrently with Contract No. 42839 dated August 17th
19 I 8. on the life of JAMES L. Q. MOORE of Clinchport, Va.
In consideration of the payment of the premium mentioned
on the first page of said r:ontract, and subject to all terms and
conditions thereof:
Atlai:itic Life Insurance Company hereby agrees that if,
prior to attaining the rated age of sixty-five years, while this
Contract is in full force by the payment of premiums, the Insured
shall furnish proof satisfactory to the Company that, from
causes originating after delivery of this Contract, and entirely
beyond the control of the Insured, he has become totally and
permanently disabled, and will by such disablement be prevented
for rfe from engaging in any gainful occupation, the Company
shall by endorsement hereon agree to
1.
Waive the payment of premiums thereafter falling due
during the continuance of such disability, during which period
of waiver the right of the Insured to Dividends (payable only
in cash), Surrender Values, and all other benefits under said
Contract shall continue with the same force and effect as if
premiums were duly paid by the Insured; and in addition thereto,
2.
Pay to the Insured, with the written consent of the
Assignee, if any, one-tenth of the face amount of said Contract
and one-tenth of the said face amount annually thereafter during the life of the Insured and the continuation of such disability.
In addition to other causes of disabil~ty, the Company will
consider the entire and irrevocable loss by accident or disease
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of the sight of both eyes, or the total and permanent loss by accident or disease of the use of both hands or both feet, or of
one hand and one foot, as total and permanent disability within the meaning of this provision.
Should the Insured in time of war engage in Military or
Naval Service or should he, while a civilian, in time of war engage in any o::cupation involving an association with military
or naval maneuvers or the manufacture of explosives, the benefits herein provided shall cease without action on the part of
the Company or notice to or from the Insured, and. thereafter
no payment of premium for the benefit hereunder by the lnr.ured or acceptance thereof by the Company shall continue or
restore the benefit herein provided. In the event the benefits
herein provided shall be so determined, the Insured shall be entitled to a reduction of the premium mentioned on the first page
of this Contract by the amount charged for this benefit, and to
the return of the unearned portion of any premiums paid therefor, and such reduction shall be made and such refund paid to
the Insured immediately upon notice from said Insured.
After the granting of the disability benefits herein provided
the Insured shall keep the Company informed at all times of
his residence and address and shall give immediate notice to
the Company should such total disability not prove to be permanent, and shall on demand of the Company at any time and
from time to time furnish additional proof of the continuance
of such disability and permit the Company to examine him.
Should disability not prove total and permanent, or should the
Insured fail or refuse to permit the examination herein referred
to, notwithstandjng prior approval by the Company of proof
of disability, Waiver of Premiums and Income Benefit shall
immediately cease. but in that event the Insured shall have the
option of reinstating this Contract for its face value upon payment then of the annual premium on the Contract and of premiums thereafter due as required by the "Premium Clause" on
the first page of the Contract.
In witness whereof, the Company has caused this Agreement to be executed this 17th day of August, 19 r 8.
E. STRUDWICK.
President.

. . .. . .

.

.

.. .

. .

.

.

. . . . . .,

Secretary.
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NUMBER 95731

AGE 50

$2000.00

ATLANTIC LIFE INSURANCE COMPANY
Richmond, Virginia
AGREES TO PAY
TWO THOUSAND DOLLARS on that anniversary of this
Contract when the Insured shall have attained the rated age of
SIXTY-FIVE, to JAMES L. Q. MOORE of Clinchport, Va.,
if then I;ving, or in the event cf the prior death of the Insured to
THE ESTATE of the Insured, or to any substituted Beneficiary, at its Home Office, Richmond, Virginia, immediately upon
receip: and approval of due proofs of the death of the Insured.
The Company will determine at the end of each year the
amount of surplus to be allotted to this Contract. Upon the
payment of the second premium, and at the end of each Contract year thereafter, this surplus shall, at the option of the Insured, be eitherI.
Paid in cash; or
2.
Applied to the payment of any premium; or
3. Applied without re-examination to the purchase of additional paid-up participating insurance, payable at the same
time ipd in the same manner as the principal sum herein prov:ded: :or
4. Left with the Company to accumulate to the credit of
this Contract with interest at three and one half per centum, compounded annually for each full year on deposit. When the reserve on this Contract, together with such accumulations, shall
equal the net single premium required at the attained age of the
Insured to purchase a paid-up Contract for the principal sum
hre:n provided, this Contract shall then become paid-up for its
full amount, and no further premiums shall be required. The
amount of surplus on deposit may be withdrawn by the Insured
at any time.
The surplus shall be applied as provided in Option ( 3) ,
unless the Insured shall elect otherwise within three months after
the Company has mailed a notice, stating the amount of surplus
payable and the options under which it may be applied. After
all premiums required by this Contract shall have been paid, it
shall, while continued in force, participate annually in the surplus as herein provided.
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In the event of the death of the Insured after one year-- from
the date hereof, and while this Contract is in full force by payment of premiums, a Post-Mortem Dividend will be paid on account of the surplus earnings for the period from the due date of
the last Dividend to the date of death.
All premiums are payable annually in advance at the Home
Office, Richmond, Virginia, but may be paid to an authorized
Agent of the Company in exchange for a receipt signed by the
President, Secretary or Treasurer, and countersigned by such authorized Agent.
A grace of thirty-one days without isterest, during which
time this Contract wlll remain in full force, will be allowed in
payment of all premiums, except the first.
This Contract is entirely free from all restrictions as to Residence, Occupation and Travel.
This Contract is made in consideration of the application
(Parts I and II), a copy of which is attached hereto as a part
hereof, and of the payment of ONE HUNDRED SIXTY
FOUR and 34/ 1 oo Dollars in advance, before this Contract
shall take affect, and of the payment of a like amount on the
anniversary of the date hereof in each year hereafter until FIFTEEN such payments shall have been made, or until the prior
death of the Insured.
Endowment At Age 65-Annual Dividends
This Con tract shall be incontestable after it has been in
force for a period of one year from the date hereof, except for
non-payment of preium, provided, in any event, that if the age
of the insured is misstated the amount payable hereunder shall
be based upon the insurance which the preium paid would have
purchased at the true age.
Should the Insured die by his own act ( whether sane or insane) within one year from the date hereof, the Company's liability shall not exceed the premium paid on account of this
Contract.
At the maturity of this Contract, if the Insured shall then
so request in writing, the Company will pay the sum of $ 1 8. 20
each month, during the life of the Insured, in lieu of said sum
above stated. The first payment shall be due at the maturity of
the Contract, and a similar payment shall be due on the same day
in each month thereafter during the life of the Insured, but without appointment of any period of less than one month between
the last payment and the death of the Insured. Should there be
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any indebtedness against the Contract at its maturity, the Monthly Income payments shall be reduced in the ratio which the indebtedness bears to the face value of the Contract.
Upon the non-payment of any premium after the second,
without action on the part of the Insured, the Company wi11 advance such premium, also subsequent unpaid premiums, with interc:t at 6 % per annum, due annually in advance, as a premium
loan secured by this Contract, so long as said loan, together with
all other indebtedness, with interest at 6 % per annum, due annually in advance, does not exceed the Cash Value of this Contract, plus the value of any dividends on deposit and of any additional paid-up insurance, at the end of the period to which any
such premium or interest applies. All indebtedness thus created
shall be a first charge against the Contract, ranking in priority
over the claim of any Beneficiary or Assignee.
At any time while this Contract is thus automatically continued in force (but not while in force as Extended Term Insurance as hereafter provided), payment of premiums may be rernmed without medical re-examination of the Insured.
If the total available value as above stated is insufficient to
p.:y an annual premium with interest as above stated, the Company will continue the Contract as Extended Term Insurance for
such time as the balance of value will permit.
The failure of the Insured to repay any indebtedness secured by this Contract, or to pay the interest thereon, shall not
avoid the Contract until one month after notice shall have been
mailed to the last known address of the Insured, and Assignee,
if any. nor less the entire available value shall have been used
either as a loan or in the purchase of Extended Term Insurance.
After premiums for two full years have been paid, upon
request of the Insured within ninety days (including days of
grace) after the non-payment of any succeeding premium, this
Contract shall be endorsed by the Company to take effect for
the amount of Paid-up Participating Endowment Insurance stated in the Table of Surrender Values herein; or in lieu thereof,
for Participating Extended Term Insurance and Pure Endowment as stated in said Table. The acceptance of either one of
these values shall be in lieu of all other values provided herein.
This Contract after it has been in force for two full years.
may be surrendered for its Cash Value as stated in the Table of
Surrender Values herein, provided the Insured shall request said
Cash Value within ninety days (including days of grace) after
default in the payment of any premium due hereon. This Cash
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Value shall be increased by the value of any dividends on deposit
and of any additional paid-up insurance then to the credit of the
Contract. Payment of the Cash Value may be deferred ninety
days.
The Company will make loans to the Insured upon the
sole security of this Contract at any time after premiums for two
full years have been paid, and before default in any premium.
The amount of such loans shall not exceed the Cash Surrender
Value at the end of the year for which premiums in full ( excluding premiums paid in advance) have been paid, and shall include
any previous loan or liens then unpaid. Interest shall be paid
annually in advance at the rate of 6 <Yo per annum, but should the
Insured fail to pay interest on said loan or fail to pay any premium due on this Contract, the Company shall advance said interest and premium on the security of this Contract as an additional lien, bearing interest as above, in accordance with the
terms of the Autom~tic Non-Forfeiture Provision of this Contract. Upon endorsement on the Contract by the Company as
to the existence of any loan, the Contract will be returned to the
Insured. Granting of loans, unless for premiums due the Company, may be deferred ninety days.
This Contract, should it have lasped, may be reinstated at
any time within ten years after the date of lapse, upon evidence
of insurability satisfactory to the Company and the payment of
all past due premiums, with interest at 6 % per annum from their
due dates, compounded anually, and the payment or reinstatement of all indebtedness previously existing against the Contract
( with interest at the same rate, compounded annually). The reinstatement shall not be effective until notice of its approval shall
have been mailed by the Company.
Any assignment of this Contract must be made in duplicate,
and one copy filed at the Home Office of the Company. The
Company assumes no responsibility for the validity of any assignment. While an absolute assignment is effective, all rights
of the Insured shall be in the Assignee alone.
This Contract and the application therefor shall constitute
the entire agreement between the parties. All statements made
by the Insured shall, in the absence of fraud, be deemed representations and not warranties, and no such statement shall avoid
the Contract unless it is contained in the written and printed ap- _
plication (Part I and Pardi), photographic copy of which is attached hereto and made a part hereof. This Contract cannot be
mo.dified except by endorsement hereon signed by the Officers
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authorized to sign this Contract, and neither the Agent soliciting the application, or any other representative, officer, or agent
of the Company, except those above mentioned, is authorized to
make, modify, construe, waive the provisions of, or discharge
this Contract: this limitation exists with reference to all provisions entering into the making of the Contract, and into its
performance, until it is completely terminated or discharged.
This Contract is not to take effect until the first premium shall
have been paid during the life and good health of the Insured,
and until the Contracts has been delivered to, and received and
accepted by the Insured, but after said event shall be considered
as having been in force from the date hereof. Except as otherwise provided herein, any default in the panyment of a premium
or of a premium note, or of loan interest, will immediately render
the Contract null and void.
Plans of Settlement Available to the Insured or Beneficiary
When the Contract Becomes Payable.
I.
The Insured, but not an Assignee, shall be entitled
to designate that the whole or a part of the proceeds of this
Contract, available at its maturity, shall be paid under Plan
"A", "B", "C", or and combination thereof, and thereafter
shall be entitled to change or revoke the designation, provided
no payments shall have been made thereunder.
2.
Any absolute assignment of the Contract shall revoke
said designation, but if the assignment be released then the designation shall be automatically revived. No assignment, not absolute, shall revoke said designation. Said designation may be
made, changed, or revoked while an assignment, not absolute,
is in effect. In the event that any designation hereunder, and
ah:o one or more assignments, not absolute, shall be in effect at
the maturity of the Contract, the amounts of the claims or inte!ests of the Assignees shall be agreed upon between the As~ignees and the Beneficiaries, and stated to the Company in writing, and said amounts shall then be payable to said Assignees
in one sum out of the proceeds of the Contract, and the said
designation shall then apply to the balance of the proceeds, if
any. An assignment without words imputing the reservation of
a contingent interest by the Insured shall be construed as absolu~e. and all others as not absolute.
3. If the Insured shall have made no designation which
is effective at the maturity of this Contract, any Beneficiary, be-
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fore any payment shall have been made to or any assignment
shall have been made by said Benefic~ary shall be entitled to designate, as to the share of said Beneficiary in the proceeds of said
Contract, that said share or a part thereof shall be paid under
Plan "A", "B", or "C", or any combination thereof, but the
Beneficiary may not thereafter revoke or change a designation
unler Plan "C".
4. No de:::ignation, revocation, or change shall be effective until approved by the Company as falling within the limits
of its right and ability to administer such plan of settlement as
may be created thereby, nor until its approval shall be evidenced
by a provision being attached to the Contract and duly signed
by the Company.
No Beneficiary except a natural person taking benefit in his or her own right may be a payee under Plan
''A" or "C".
Should payments under this Contract become due hereunder to more than one Beneficiary, and should any of such Beneficiaries subsequently die, the share of such deceased Beneficiary,
upon due proof of death, shall, in the absence of any contrary
provision, thereafter pass to the surviving Beneficiary or Beneficiaries, sharing equally, provided that under Option "C" such
share shall be limited to the number of guaranteed payments
only that then remain unpaid.
Upon due proof of the death of the last surviving Beneficiary, the amount retained by the Company under Plan "A",
unless otherwise directed by the Designator, shall, in the ab~ence of any contrary provision, be paid to the legal representatives of the last surviving Beneficiary upon surrender of th~
Contract.
Upon due proof of the death of the last surviving Beneficiary, any instalments under Plan "B", or guaranteed instalments under Plan "C" then remaining unpaid, shall be commuted at 3 Yi% compounded interest and paid, in the absence
of any contrary provision, in one sum to the legal representative
of the last surviving Beneficiary, upon surrender of the Contract.
5. It may be designated that the whole or a part of the
proceeds of the Contract shall be left with the Company for
such period as may be stipulated, the Company agreeing to pay
thereon during such period to the designated Beneficiary or
Beneficiaries interest monthly at the rate of $2.87 per $1,000
of the amount so left with it, the first payment to be made immediately. If the designation is made by the Insured. the amount
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and upon such conditions as may be stipulated by the Insured;
otherwise said amount may be withdrawn at any time an interest
payment may be due, upon surrender of the Contract and proper
release of the Company's liability.
6. It may be designated that the whole or a part of the
proceeds of the Contract shall be left with the Company to be
paid in a specified number of monthly instalments, according
to the following table, the first instalment to be paid immediately. If the designation is made by the Insured, the instalments
so left with the Company shall only be withdrawn at such time
shall be paid only as specified in the endorsement herein provided, except that in the event of the death of all Beneficiaries the
provision Clause shall apply.
Guaranteed Monthly Instalments Per $ r, ooo of Proceeds Left
With Company
Table Omitted in Printing
7. It may be designated that the whole or a part of the
proceeds of the Contract shall be left with the Company to be
paid in a guaranteed number of monthly instalments, the first
payment to be made immediately, and to be continued during the
life of the Beneficiary thereafter. The amount of each instalment shall be determined by the age of the Beneficiary when the
first instalment is payable according to the following table:

Continuous Monthly Instalments Per $ 1 ,ooo of Proceeds
Left With Company.
Table Omitted in Printing
If more than one Beneficiary be designated, unless otherwise
directed by the Designator, the proceeds payable shall be divided
into equal parts corresponding to the number of Beneficiaries,
and the instalment payable to each shall be determined by the
foregoing table.
Payments under this plan shall not be commuted except as
provided in Clause 4.
After the first year, payments under Plans "A" and "B"
and the guaranteed instalments under Plan "C" will be increased
by such interest dividends as may be declared by the Board of
Directors of the Company.
Monthly payments, upon request of the Designator, may
be commuted on the basiss of 3 Yz % annual interest and paid
annually, semi-annually or quarterly.

Supreme Court of Appeals of Virginia
TOTAL DISABILITY BENEFITS
Waiver of Premiums and Monthly Income During Disability.
The following provision·s are a part of Contract No. 9573 I, dated April 19th, 1924, as referred to in the clause entitled
"Supplementary Provisions" in this Contract.
If, prior to that anniversary of this Contract on which the
Insured's age at nearest birthday is 65 years. and before the nonpayment (advance under the Automatic Non-Frofeiture clause
payment) of any premium due under the "Premium" clause on
the first page of this Contract, and before the amount insured or
any instalment thereof is payable, the Insured shall furnish due
proof to the Company that solely from causes originating after
delivery of this Contract and entirely beyond the control of the
Insured, he has become totally and permanently disabled, the
Company, after having placed an endorsement hereon, shall:
1.
Continue the Contract without requiring the payment
of premiums, if any, falling due after the approval of said proof,
and during the continuance of such disability, during which period the right of the Insured to Dividends (payable only in cash),
Surrender Values, and all other benefits under this Contract shall
continue with the same force and effect as if premiums were
duly paid by the Insured; and in addition thereto.
2. Pay immediately to the Insured, after the approval of
said proof, $ 1o for each $ 1 ,ooo of the face value of this Contract
and a like sum on the same day of each month thereafter During
the Life of the Insured and the Continuance of Such Disability.
NO DEDUCTION WILL BE MADE FROM THE
AMOUNT PAYABLE AT THE DEATH OF THE INSURED OR FROM ANY OTHER VALUE UNDER THE CONTRACT ON ACCOUNT OF THE WAIVER OF PREMIUMS AND THE PAYMENT OF THE DISABILITY INCOME ABOVE PROVIDED.
Disability shall be considered to be total whenever the Insured becomes so disabled by bodily injury or disease· that he is
prevented thereby from engaging in any occupation whatso
ever for remuneration or profit, and under this provision disability shall be presumed to be permanent after the Insured has
been continuously so disabled for not less than three months
and during all of that period prevented thereby from engaging
in any occupation what soever for remuneration or profit.
In addition to other causes of disability, the Company will
consider the entire and irrecoverable loss by accident or disease
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of the sight of both eyes, or the severance of both hands or of
both feet, or of one hand and one foot, as total and permanent
disability.
Should the Insured in time of war be in or be enrolled for
Military or Naval Service, or should he, while a civilian, in time
of war be in any occupation involving an association or connection with military or naval operations or the manufacture of
explosives, the Disability Benefits herein provided shall cease
without action on the part of the Company or notice to or from
the Insured, and· thereafter no payment of premium for the
Disability Benefits hereunder by the Insured or acceptance thereof by the Company shall continue or restore the Disability Benefits herein provided. In the event the Disability Benefits herein provided shall be so determined, the Insured shall be entitled
to a reduction of the premium mentioned on the first page of
this Contract by the amount charged for this benefit, and to
the return of the unearned portion of any premiums paid therefor, and such reductions shall be made and such refund paid to
the Insured immediately upon notice from said Insured.
After the granting of the Disability Benefits herein provided, the Insured shall keep the Company informed at all times
of his residence and address and shall give immediate notice to
the Company should such total disability not prove to be permanent, and shall on demand of the Company at any time and
from time to time furnish additional proof of the continuance
of such disability and permit the· Company to examine him.
Should disability not prove total and permanent, or should the
Insured fail or refuse to submit to the examination herein referred to, notwithstanding prior approval by the Company of
proof of disability, Waiver of Premiums and Income Benefit
shall immediately cease, but in that event the Insured may continue this Contract for its face value upon payment then of the
annual premium on this Contract and of premiums thereafter
due as required by the "Premium Clause" on the first page of
this Contract.
DOUBLE INDEMNITY BENEFIT
Additional Insurance Under Conditions Hereinafter
Defined
The following provisions are a part of Contract No. 9 5I 9th, 1924, as referred to in the clause entitled
"Supplementary Provisions" in this Contract.
73 1, dated April
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If the death of the Insured occurs prior to that anniversary
of this Contract on which the lnsured's age at nearest birthday
is 65 years, the Company will pay to the then Beneficiary, in
addition to, and in the same manner as, the amount named on
the first page of this Contract, an amount equivalent to the
amount on said first page, PROVIDEDI.
That the death of the Insured shall result directly, exclusively and independently of all other causes, from bodily injury effected solely through external, violent, and accidental
means, and shall not be caused or contributed to directly or indirectly, wholly or partially, by disease; and
2.
That death shall occur during the premium paying
period within ninety days from the occurrence of such injury
and before default in the payment of any premium or the waiver of any premium on account of disability, and while this
Contract is not in force as paid-up or extended term insurance,
and before the happening of any event mentioned in the paragraph below, entitled Cessation of Premium Payment and Protection; and
3. That said bodily injury shall not be intentionally inflicted by another person or by the Insured himself, whether
sane or insane, and shall not occur while the Insured is engaged
in any violation of law involving moral turpitude, or is in or
upon any device or contrivance designed to be operated in the
air or beneath the surface of the water.
Written notice of injury on which any claim may be based
must be given to the Company at its Home Office, Richmond,
Virginia, within ninety days after the date of such injury, and
due proof of death must be furnished to the Company at its
Home Office within one hundred and twenty days after the
date of such injury, and the Company must be given the right
· and opportunity to have an autopsy made, unless prohibited by
law. Failure to give notice or furnish said proofs, within the
periods stated shall relieve the Company of liability under this
Benefit unless it is conclusively shown that it was not possible to
give the notice or furnish proofs within the periods stated.
Upon the anniversary of this Benefit on which the Insured
shall have attained the rated age of sixty-five (65) years, or
should the Insured be enrolled in the Militia or National Guard
in time of war, or in the United States, or any foreign arm~ or
navy in time of peace or war, or upon his engaging, in time of
war, in any occupation involving an association or connection
with Military or Naval operations, or in the manufacture of ex-
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plosives, the benefits provided and premiums required by this
Benefit shall cease, without action on the part of the Company
or notice to or from the Insured, and the premium mentioned on
the first page of this Contract shall be reduced by $3.00; and,
no payment of premium by the Insured for the benefits hereunder or acceptance thereof by the Company shall restore the
benefits herein provided. In the event that this Benefit shall be
so terminated, the Insured shall be entitled to the return of the
unearned portion of the premium or premiums paid hereunder
a·nd same shall be paid immediately upon notice from the Insured.
While this Contract is a premium paying Contract, it may,
if the Insured is not totally and permanently disabled, be exchanged, without medical examination, for a Contract on any
other form and at any other premium rate in use by the Company at the date hereof, provided neither the amount nor term
of insurance is increased nor the premium rate diminished.
Neither the Disability nor Double Indemnity Benefits shall be
included in the new Contract except as contained herein. The
new Contract shall bear the same date, and be written at the
same rated age, as this Contract, and shall be effective upon the
payment of the cost of the change as computed by the Company.
The amounts stated in columns ( 1), (2) and (3) are for
a Contract of One Thousand Dollars. As. this Contract is
for TWO THOUSAND Dollars, these amounts should be multiplied by TWO in order to obtain the proper Cash, Loan,
Paid-up Insurance for the Endowment portion of the Pure Endowment and Extended Term Insurance Value.
Paid-un Endowment In- Pure Endowment and Extendsurance
ed Term Insurance for
After Con- Cash Surren- Maturing 15 Maturing 15 years $2000 Extract has been der or Loan years
from the from the date of piring at
Value
in force for
date of this
this Contract
End of
full years
contract
(-1)
(2)
* (3)
(4)

Yrs. Mos.
2 Yrs.
3
4

5 ,,
6
7

8

,,

$79
133
189
247
307
370
435

$116
191
264
335
406
475
543

$***
$***
$***
98
213
322
426

5
8
IO
IO

9

8
7

2
0
5
0
0
0
0
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12

13

14

..

16
17
,,
18
19
20

6

0

616
702
784
861

5
4

0

3

0

2

0

904
Matures

935
Matures

933
Matures

I

$

$

$

$

$

$
$
$

$
$
$
$

575

I I

15

523

650
730
814

610
676
741
806
871

504

9
IO

$
$

0

0
Matures

$

*The amounts stated in this column will be paid in cash
to the insured only if living at the end of the period of Extended
Term Insurance stated in column (4).
The first years' insurance under this Contract is Term Insurance, and the reserve shall be calculated according to the Modified Preliminary Term method of valuation based on American Experience Table of Mortality with 3 Vz % interest. The
foregoing values are based upon the reserve so calculated without surrender charge. Values for subquent years, if any, will be
furnished on request.
Upon the witten request of the Insured, accompanied by
this Contract, the Beneficiary will be changed by endorsement
hereon, provided the Contract has been assigned. The change
shall not become effective until so endorsed, but shall then be
effective as of the date of the request, whether the Insured be
alive at the time of the endorsement, or not. If any Beneficiary
die before the Insured, said Beneficiary's interest shall invest
in the surviving Beneficiary or Beneficiaries ( unless otherwise
provided herein), and if there is no surviving Beneficiary, then
such interest shall vest in the Insured. The consent of the Beneficiary or Beneficiaries shall not be required for the Insured to
exercise any right or select any option under this Contract, and
any payment resulting from any such transaction shall be made
to the Insured alone.
If there be any indebtedness against this Contract, including
any unpaid preium or portion theerof, the amount of same will
be deducted from any cash settlement under this Contract or
from the reserve used for the calculation of any benefit provided
herein.
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This Contract includes the provisions embodied in the
pages attached hereto, designated by Form Num hers: 4 I 2-4 I 3
-418.
IN WITNESS WHEREOF, ATLANTIC LIFE INSURANCE COMPANY has caused this Contract to be signed by its
President and its Secretary, and duly attested by its Registrar,
at Richmond, Virginia, and dated the I 9th day of April, nineteen hundred and Twenty-four.
E. STRUDWICK.
President.
BOYD JONES,
Secretary.
Attest:
. . . . . . . . . . . . . . . . . . , Registrar
On Margin of Policy)
At the request of the insured and/or assignee dated January 9, 193 o the Beneficiary under this contract is hereby changed
·
to LOVELY J. MOORE, Wife of the Insured.
Dated at Richmond, Virginia, this 1 1th day of January,
1930.
E. L. GORDON~
Asst, Secretary-Vice President
(On Back of Policy)
NUMBER 95731
ATLANTIC LIFE INSURANCE COMPANY
Richmond, Virginia
This Contract on the Life of JAMES L. Q. MOORE, for
$2000.00 on the Endowment at Age 65 Plan.
Annual Dividends.
PREMIUM:
$

3.00
161.34

Double Ind. Prem.

r 64.34

Total

Payable APRIL NINTEENTH
Form P26-1-24
. (Medical Examination Report Omitted in Printing)

Supreme Court of Appeals o.f Virginia

44

page

I

5

J

Virginia:

Circuit Court of the County of Scott, on Monday, the 30th
day of October, in. the year of our Lord one thousand nine hundred and thirty nine.
Present:

The Honorable E. T. Carter, Judge.

Fidelity and Deposit Company of Maryland, a corporation
vs.
IN CHANCERY DECREE
J. L. Q~ Moore, et als.
This cause came on this day to be heard upon the motion
of The Atlantic Life Insurance ·company, which appeared by
its attorney, and it appearing to the Court that The Atlantic
Life Insurance Company desires to pay the money in its hands,
which is the subject matter of this suit into court and be relieved
of any further costs or expense, and that all the parties in interest are before the court and that the rights of the parties
claiming the funds will be in no wise prejudiced thereby.
On motion of the Atlantic Life Insurance Company, it is
hereby permitted to pay the sum due under policy contract No.
42839 issued on the life of James L. Q. Moore on August 17th
1918 and matured on August 17, 1938 as an endowment in
the face amount of $1,000.00 plus the 1920 dividend of $9.00,
plus the I 93 8 dividend of $9. 1 1, making the aggregate sum of
$1,018.II.

,

On the motion of the Atlantic Life Insurance Company, it
is hereby permitted to pay the sum due under policy contract
No. 95 73 r issued on the life of James L. Q. Moore on April
19, 1924 and matured on April 19, 1939, as an endowment in
the face amount of $2,000.00 plus the I 939 dividend of$ 14.00
or $2,014-00 less and subject to an encumbrance or indebtedness
of $546.60, making the aggregate sum of $1,467,40.
It is adjudged, ordered and decreed that the Atlantic Life
Insurance Company shall pay the said sums aforesaid of $1,018.11 and $1,467.40 to the Clerk of this court.
page 16 ] who shall hold said funds pending this cause and
until further order of this court.
On motion of S. H. Bond, attorney for James L. Q.
Moore and Lovely J. Moore, and S. W. Coleman, Jr., attorney
for the Fidelity and Deposit Company of Maryland, all parties
to this cause, that the Atlantic Life Insurance Company be required to pay the interest accrued to date of making payment
to the Clerk of this court of said sums aforesaid, the Court takes
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J. L. Q. Moore

the same under advisement and defers his decisions thereon until future date.
On motion of Atlantic Life Insurance Company for award
of the costs incurred and reasonable attorney's fee expended by
it in this cause, the Court takes the same under advisement and
defers his decision thereon until future date.
It is adjudged, ordered and decreed that the Atlantic Life
Insurance Company be relieved of all further and future liability under and by virtue of said policies, numbered No.95731 and No. 42839 upon making said payment unto the clerk
of this court as to Fidelity and Deposit Company of Maryland,
J. L. Q. Moore, and Lovely J. Moore, except as hereinabove
taken under advisement; it is further adjudged, ordered and decreed that J. L. Q. Moore and Lovely J. Moore surrender said
policies unto the court upon the payment of the said sums to
the Clerk of this court.
And this cause is continued.
page
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] Fidelity and Deposit Company of Maryland, a cor-

poration
vs.

J. L. Q. Moore
The answers of J. L. Q. Moore, to interrogatories propounded to him pursuant to summons issued under the provisions of 6503 Code of Virginia, at the law office of Cecil D.
Quillen, Gate City, Virginia, between the hours of Io: oo A.
M. and 3 :oo P. M. on April 1, 1937.
Present:
Cecil D. ·Quillen, Commissioner in Chancery
Coleman and Coleman, Attorneys for Fidelity and Deposit Company of Maryland
J. L. Q. Moore, in person

J. L. Q. MOORRE, a witness of lawful age after first being duly sworn, says as follow:
By ·S. W. Coleman, Jr.:
Q. What is your name, age, and residence·?
A. J. L. Q. Moore, age 63, Gate City, Virginia, Scott
County.
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J. L. Q. Moore

Q. Mr. Moore, were you at one time Treasurer of Scott
County Virginia? If so, please state when?
A. Yes, sir, I was treasurer for two years in 1929, and
1930.
Q. When you took office as Treasurer of Scott County,
did you or not execute an official bond with the Fidelity and
Deposit Company of Maryland as your surety?
A. Yes, sir.
·
Q. When you were succeeded in office, at the expiration
of your term was your office short any funds?
A. That was the report of the auditor that I was short.
Q. Please state approximately in what amount your office was short?
A. It was between $7,000.00 and $8,000.00.
Q. And the Surety Company which had your bond was
required to or voluntarily paid this shortage to the County did
it not?
A. Yes, sir, that's my understanding.
page 18 ] Q. And you on the 6th day of December, 1933,
confessed judgment in favor of said bonding company, The Fidelity and Deposit Company of Maryland for
the amount it was required to pay to the County, that is for
the sum of $8154.94, with interest from the 26th day of October, 193 2, and 5 % penalty thereon, and $23. 70 costs, is that
not correct
A. To the best of my recollection, it is.
Q. Mr. Moore, are you the owner of any personal property on which the execution issued in this proceeding is a lien?
A. No, sir, none that I know of.
Q. Do you own an automobile?
A. No, sir, my daughter owns one she lives in Rhode
Island; my wife pays the tax on it for the use of it.
Q. Do you own any livestock?
A. No, sir. I have one little pig which weighs 3 5 or 40
pounds.
Q. Do you own any farm implements or machinery?
A. No, sir, not a bit. I have one hoe.
Q. Do you own any notes, bonds, or other securities?
A. No, sir, not that is unencumbered. I have a few notes
which the bank (First and Peoples National Bank) has a first
lien on.
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Q.

Whose notes are these, by that I mean who are the

debtors?

A. I don't remember; they are some little notes which the
Receiver of the Bank turned over to me to be pledged to the
Bank here. The Bank took a lien on my deposits in the Bank
of Clinchport, to secure a note of $8,000.00; then the Bank
had the Court to order the Receiver of the Bank to turn what
notes were left over to me to collect and turn the proceeds over
to the First and Peoples National Bank to pay on that note.
Q. You state that the First and Peoples National Bank
had a lien against or on your deposits to the closed Bank of
Clinchport, or the Farmers and Merchants' Bank of Clinchport,
I will ask you how this lien was obtained?
page 19 ] A. I gave it to them to secure the loan of $8,000.00.

Q. When was this lien given?
A. December, I 929.
Q. Then that was before there was any shortage in the
Treasurer's Office.
A. Yes, sir.
Q. What was the nature, Mr. Moore, of this lien, I
mean by that was it an assignment or what?
A. It was a contract of assignment.
Q. And you later came into possession of certain notes
which the Receiver of the defunct Bank of Clinchport held
against numerous creditors of that Bank in full satisfaction and
discharge of the account which you had at that Bank at the
time it closed, is that not correct?
A. Yes, sir. The receiver was ordered by the Court to
give me those notes which he thought was of actual value of
the amount or percentage that he thought the Bank would pay
hereafter, which he figured about 20%, In other words the
notes he gave me were valued to be worth about 20% on the
Dollar.
Q. What was the face value of all the notes which you
received from the Receiver of that defunct Bank?
A. The face of the notes aggregated $641 o. 1 2.
Q. And you have later put up those notes as collateral
to your note of $8,000.00 to the First and Peoples National
Bank?
A. Yes, sir.
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Q. What was the amount of your indebtedness to the
First and Peoples National Bank of this date?
A. I have turned in all I collected and paid all I could
~myself: there is a balance of about $ 1 I 00.00 to the Bank yet.
Q. What was the balance which you owed the Bank
about the time you went out of the Treasurer's Office?
A. About $7,000.00.
Q. And you have kept the interest paid and curpage 20 ] tailed the principal of that debt down to around
$1100.00.

A.
Q.

A.

Me and my wife together have.
Do you own any other notes or bonds?
None at all.
Do you own any kind of securities, that is shares of

- Q.
stock, etc.
A. I own $12,000.00 worth of bank stock, all of which
banks are now closed.
·Q. Mr. Moore, do you have a life insurance policy?
A. Yes, sir, I have a life insurance policy payable to my
wife. She loaned me $2500.00, and I took out a policy to secure her.
Q. What is the amount of that policy?
A. It was for $3,000.00: but I owe about $500.00. on
it.
Q. With what company is that policy?
A. Atlantic Life Insurance Company.
Q. Do you have any other insurance policies on your
life?
A. I have another life policy on which the First and
Peoples National Bank has a lien.
Q. With what company is that policy?
A. Acacia Mutual Life Insurance Company of Washington, D. C.
Q. To whom is that policy payable?
A. To the First and Peoples National Bank.
Q. Is that what is called a paid up policy?
A. No, it is a straight life policy.
Q. Does that policy contain a provision whereby· the insured is-entitled to a cash surrender value after so many years.
A. I don't know whether it does or not; if it is it is small.
Q. What is the amount of that policy?
A. $3000.00.
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Q. Has that policy also been assigned to the First and
Peoples National Bank as collateral to the note which it holds
against you.
A. Yes, sir.
page 21 ] Q. Do you know what the maturity date of that
policy is?
.A. It is due when I die: it's straight life insurance.
Q. Does the policy which you have assigned to your wife
have a cash surrender value?
A. I suppose it does.
Q. When, if you know, does this policy mature.
A. In about two years.
Q. To whom was the policy which you assigned to your
wife first made payable?
A. To my estate, as I remember.
Q. To whom was the other policy, the beneficiary of
which is now the First and Peoples National Bank, originally
made payable?
A. To my estate, as I remember.
Q. When did you assign this policy to your wife; and
when did you assign the other policy to the First and Peoples
National Bank.
A. My recollection is that I assigned the policy to my wife
in 1929. She loaned me $2500.00, and I assigned that over to
her for security. I have never paid her back. I assigned the
policy to the bank three or four years ago to secure some old
debts and judgments which they had against me.
Q. What business or occupation are you now engaged in?
A. I am employed by the Works Progress Administration
the W. P.A .. as timekeeper.
Q. What is your salary?
A. $3 8.oo per month.
Q. Is that the only income you have?
A. Yes, sir.
And further this deponent saith not.
Virginia; Scott County. to-wit:

I. Cecil D. Quillen, a Commissioner in Chancery in and
for the Circuit Court of Scott County. State of Vir-
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gm1a, do hereby certify that the foregoing
sition was duly taken, reduced to writing,
time and place mentioned in said caption, and pursuant
said notice hereto attached, before me this the r st day of
page

22

)

depoat the
to the
April,

1937.

CECIL D. QUILLEN,
Commissioner in Chancery
page

23

VIRGINIA:

]

In the Circuit Court of Scott County. ,
Lovely J. Moore,

Plaintiff

vs.

The Fidelity and Deposit Company of Maryland,

Defendant

This case came on to be heard before His Honor, Ezra T.
Carter, Judge of the Circuit Court of Scott County, Virginia,
on the r r th day of October I 93 8, by agreement of parties, without the interventio·n of a jury.
PRESENT:
S. H. Bond, and Richmond Bond, Attorneys for Lovet y
J. Moore.
Mack Coleman and S. W. Coleman, Attorneys for Fidelity
and Deposit Company of Maryland.
page 24 ] LOVELY J. MOORE, the first witness, being duly sworn, deposes as follows:
DIRECT EXAMINATION
By S. H. Bond:
Q. r Is your name Lovely J. Moore?
A. Yes.
Q. 2 Are you the wife of J. L. Q. Moore?
A. Yes.
Q. 3 This is an interpleader filed by you in the matter
of Fidelity and Deposit Company of Maryland on a garnishment in which the Atlantic Life Insurance Company has been
summoned to answer their indebtedness to J. L. Q. Moore. by
reason of a life insurance policy for one thousand dollars on
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Atlantic Life Insurance Company, No. 42,839. on the life of
James L. Q. Moore of Clinchport, Virginia. I hand you that
policy and will ask you to whom that policy and the benefits
of same belong?
·
(Policy is examined by Mrs. Moore)
A. It belongs to me.
Q. 4 How did you acquire the ownership of that policy?
A. I let Mr. Moore have some money and he made me
this as a part payment.
Q. 5 How much did you let him have?
A. I believe Twenty-five Hundred Dollars.
Q. 6 And when was that?
A. When he got the money?
Q. 7 Yes.
A. It was December 30th, 1929.
Q. 8 December 30th, r 929. Where did you have that
money?
A. In the Bank at Clinchport.
Q. 9 Did Mr. Moore have any interest in that?
A. He did not.
Q. r o How did you make that money?
A. By working at School. By teaching-I made
page 2 5 ] about two thousand dollars teaching-between
eighteen hundred and two thousand dollars teaching, and the other I made by selling milk and butter and eggs.
Q. r r Now, state to the Court whether or not Mr.
Moore delivered you possession of that policy?
A. He did when he got the money.
Q. I 2 And are you now in possession of that policy?
A. I am.
Q. 13 And you have possession of it?
A. Yes.
Q. 14 Now under that policy it seems to have matured
in August 193 8. Was any-when you let him have the money and he turned the policy over to you was there any agreement?
A. He was to pay the premiums until the policy matured.
If he died it came to me.
By S. H. Bond:
I think that is all.
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CROSS EXAMINATION
By S. W. Coleman, Jr.:
X. 1 Where were you living, Mrs. Moore, in December
1929?
A. We were living in Clinchport.
X. 2 You are the wife of J. L. Q. Moore?
A. I am.
X. 3 And you were living with him in 1929?
A. I was.
X. 4 Now Mrs. Moore, you have stated that you let your
husband have the sum of Twenty-five Hundred Dollars. Is that
a loan to him?
A. He was getting a loan and I let him have this money.
It was in the bank at Clinchport and we assigned the money we
had in that bank to secure this loan he was making.
X. 5 You mean that you had in deposit in the
page 26 ] Bank of Clinchport, the sum of Twenty-five Hundred Dollars to your credit?
A. I did.
X. 6 And you loaned that money to your husband. Did
you give him a check for twenty-five hundred dollars?
A. We made an assignment to a loan he was making.
X. 7 Was the bank in the hands of a receiver?
A. Yes.
X. 8 And you assigned the money which you had in the
bank at Clinchport to one of your husband's creditors as collateral to your husband's debt?
A. Yes.
X. 9 And he transferred and delivered that insurance
policy to you at the time you made that assignment?
A. He did.
X. 1o To whom was that assignment of your deposits
made?
A. To the People's National Bank at Gate City.
X. 11 When was that?
A. The assignment was made to the Bank December 30th
1929.

(Insurance Policy examined by S. W. Coleman)
X. r 2 Do you have a written assignment Mrs. Moore?
A. I have that policy.
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X. 1 3 In other words, the assignment which you are
basing your claim on is merely the delivery of the policy from
your husband to you? Is that correct?
A. You mean that is all I have showing that he owes me.
He made m~ the beneficiary of that policy and gave me the policy and that is the only paper I have.
X. r 4 Who has paid the premiums on this policy since
December, 1929?
A. Mr. Moore has paid the premiums.
X I 5 Where, Mrs. Moore, has this policy been since
December, I 929?
page 2 7 ] A. In my possession.
X. r6 Where?
A. In the home I have lived in.
X. r 7 And has J. L. Q. Moore has been there in the
house?
A. He has been there.
X. r 8 Has he had access to that policy?
A. He has .not.
X. I 9 And you say from the time-from the period of
December, I 929, he has not had access to it at all and it has not
been in his possession?
A. We don't hide our papers from each other but it has
been in my possession.
X. 20 Now, Mrs. Moore, when was that policy delivered to you with reference to the time that you made the assignment of your account in the Bank of Clinchport.
A. I assigned to the bank December 30th, r 929. The
policy was sent to Richmond and I was made the beneficiary.
Mr. Moore mailed it January 9, I 930, and the beneficiary was
changed January I I th, I 930, and it was given to me and I
have had it since that time.
Witness stood aside.

I. P. KANE, another witness called, being first duly sworn,
testifies as follows:
DIRECT EXAMINATION
By S. H. Bond:
Q. r I believe your name is I. P. Kane?
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A.
Q.

Yes.
Now can you remember a transaction along about
t:1e :::me Mr. Moore-when a number of notes were
page 28 ] executed and assigned as collateral for about eight
thousand dollars? Do you remem her that?
A. Yes, I remember that.
Q. 3 Do you remember or recall about Mr. J. L. Q.
Moore and Mrs. Moore turning over what they had in the bank
at Clinchport?
A. Mr. Moore assigned what he had, all he had of his
personal money and what he had as treasurer and Mrs. Moore
assigned what she had.
Q. 4 I believe you told me that you did not recall how
much she had.
A. No. I don't recall it.
2

CROSS EXAMINATION
By S. W. Coleman, Jr.:
X. 1 If I understand you correctly, Mrs. Moore, assigned what money she had in the Bank at Clinchport which
was at that time defunct. Is that correct? Was the bank in
the hands of a receiver at that time?
A. I couldn't say about that. She assigned what she had
in the bank.
X. 2 To whom did she assign that money?
A. I believe she assigned to protect those parties.
X. 3 What parties are you talking about?
A. I am talking about W. H. Bowling, H. H. Reynolds,
H. C. Jennings, R. R. Carter, J. M. Bowling, J. M. Minnich.
W. E. Barker, and myself and some others.
X. 4 And did you gentlemen endorse a note of Mr.
Moore's at that time at the People's National Bank?
A. We endorsed several notes. He made a note and put
these notes up as collateral.
X. 5 And Mrs. Moore and Mr. Moore made separate
notes to each of you gentlemen for a certain sum. Is that correct?
page 29 ] A. I don't remember just the way. I wouldn't
say just how they were assigned.
X. 6 By way of refreshing your memory didn't Mr.
Moore and Mrs. Moore execute a note to you for one thousand
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dollars in turn for your endorsement of a note at the People's
National Bank for a like sum?
A. The note to me was for a thousand dollars.
X. 7 And what was the date Mrs. Moore assigned the
deposits which she had in the Bank of Clinchport to you as
collateral?
A. I don't remember but it was assigned.
By S. H. Bond:
Q. r Mr. Kane, do you recall who collected the dividends
from the Clinchport bank that were coming to Mr. Moore?
A. No. I couldn't say.
MRS. LOVELY J. MOORE, being recalled, testifies as
follows:
By S. W. Coleman, Jr.:
X. 1 Mrs. Moore, if I understand you correctly you have
never paid Mr. Moore any money in this transaction, have you?
/ In other words, no money has passed between you and Mr.
Moore? Is that correct?
A. Well, the money I had has been used to pay his debts.
I guess you would say I have not received any money from the
Bank of Clinchport and other depositors have.
X. 2 Now, Mrs. Moore, wasn't the money that you had
in the Bank of Clinchport merely assigned to Mr. Kane, Mr.
Bowlipg and the other gentlemen to secure them for a note which
they had endorsed at the People's National Bank of your husband?
A. The money I had in the Bank was assigned to the
People's National Bank. These notes were merely collateral.
We didn't owe Mr. Kane.
page 3 o ) X. 3 You assigned that money to secure those
gentlemen as indorsers on that note, didn't you?
A. Mr. Moore borrowed the money from the bank and
gave the note to the bank and the assignment he made was made
to the bank and these notes that these gentlemen gave were
merely as collateral for the note that we made to the bank.
X. 4 And it was assigned to secure those collateral notes.
Is that correct?
A. The money was assigned to secure that we made to
the bank.
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X. 5 Now. Mrs. Moore, did J. L. Q. Moore ever execute a note to you for the sum of Twenty-five Hundred Dollars?
A. He did not.
By M. Carter Greear:
A. Did you ever give notice to the Atlantic Life Insurance Company of that assignment?
By S. H. Bond:
The petitioner objects to the foregoing question and any
answer because irrelevant and immaterial.
By the Court:
Let her answer.

A. The only thing I have is that policy.
Q. In other words. that is changing from one beneficiary
to you as such?
A. Yes.
Q. And you never gave them written notice of changing
or assigning that policy to you?
A. Mr. Moore asked the company to make me the beneficiary and that is all we thought needed be done.
By S. H. Bond:
We except to the ruling of the Court on that. The Atlantic Life Insurance Company doesn't care anything about how
this goes.
By S. H. Bond:
Q. 1 I believe Mrs. Moore. that the funds you
page 3 1 ] had in the Bank were turned-that the dividends
were paid to the Bank?
A. I never received any dividends from the Bank of
Clinchport.
By S. W. Coleman. Jr.:
Q. 1 Was the amount of that indebtedness at the Bank
Nine Thousand Dollars instead of eight thousand dollars? Do
you recall?
A. It was Nine Thousand Dollars. The One Thousand
Dollars was to be paid in fifteen days. a check attached. That
reduced the indebtedness.
Q. 2 Were you either a maker or an endorser on the
Eight Thousand Dollar Note to the People's National Bank?
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In other words, did your name appear on the Eight Thousand
Dollar not?
A. I don't remember.
Witness stood aside.

J. L. Q. MOORE. another witness being called and duly
sworn, deposes as follows:
DIRECT EXAMINATION
By S. H. Band:
Q. 1 I believe your name is J. L. Q. Moore?
A. Yes.
Q. 2 And you are garnisheed in this proceeding or that
is, the Atlantic Life Insurance Company was garnisheed on a
judgment?
A. Yes.
Q. 3 On an execution?
A. Yes.
Q. 4 Mr. Moore, did the Atlantic Life Insurance Company owe you anything at the time this notice was served on
you?
A. No. I sold the policy to Mrs. Moore about eight
years ago.
page 3 2 ] Q. 5 State what the consideration of your transferring the policy to her was?
A. I think she let have about $2500. 75.
Q. 6 What was the cause of your assigning the policy to
her?
A. I had to raise some money to pay the Fidelity and
Deposit Company for a balance that got caught in the Bank at
Clinchport when it closed and I had to make a shift. I owed
this money and they agreed if I could make arrangements with
'.my wife to let all the dividends go on it.
Q. 7 What note did you assign to the Bank?
A. The first notes were for one thousand dollars each
and then I took these notes and put them in the bank and signed
the big note myself.
Q. 8 Was the Eight Thousand Dollar note executed by
you and your wifu?
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A.
myself.

I took each of the notes and then signed the big note

Q. 9 What contract or agreement did you have with
your wife when she let you have the money?
A. It looked like I was about broken up. I had to raise
some money in two or three days and I didn't want her to turn
her balance in the bank over to me unless I had something to
secure her with. After I had sent the policy to Richmond she
would turn her balance in the bank over to pay this off with.
Q. 1 o Did you absolutely sell the policy to her.
A. Yes.
Q. 1 1 Did you deliver her possession of the policy?
A. Yes. When the change in the policy was made I gave
it to her and she has had possession of it every since. I don't
think I have sent it but once since.
Q. 1 2 And now was there any agreement when you and
your wife had this transaction about who was to pay the premiums?
page 3 3 ] A. I was to pay the premiums.
Q. 13 You had that agreement?
A. Yes.
Q. 14 And now what was the contract between you and
your wife who was to get the money?
A. She was to get the money. I made her the beneficiary and she was to get the money.
Q. 1 5 That was a bona fide transaction?
A. Yes.
Q. 16 And now, at the time that she turned that over to
you, please state if you owed this company anything at that
time and had you paid them?
By S. W. Coleman:
We object to that.
A.

At that time I didn't owe them anything.
Q. 1 7 That-The present indebtedness of you to the
Fidelity and Deposit Company of Maryland and on which they
have taken judgment.-You did not owe that at the time. or any
part of it?
A. That accrued later?
Q. 1 8 That was at the close of your term as treasurer?
A. Yes.
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By S. W. Coleman:·
We want to object to that as irrelevant and immaterial.
By Mack Coleman:
It would be admissible if we were in a Chancery suit attempting to set aside this assignment or alleged assignment on
the grounds of fraud.
The Court:
I don't think it is all material.
By J. L. Q. Moore:
.
Every dollar that has been collected went to pay that note
at the Bank. The Receiver paid the money direct to the Bank.

Q. 19

How much did you have?
About thirteen thousand dollars.
Q. 20 And those dividends you received from the
Receivers-they went into the mitigation of the eight thousand
dollar note?
A. Yes.
Q. 21 And you finally paid that?
A. Yes.
page 34

J

CROSS EXAMINATION
By S. W. Coleman:
X. 1 Mr. Moore, where were you living at the time this
alleged assignment was made?
A. Clinchport, Virginia.
X. 2 And I believe at the time that Mrs. Moore assig_ned her deposits in the bank to secure some gentlemen who had
endorsed your note at the People's National Bank. Is that
correct?
A. Yes.
X. 3 And I believe at the time that Mrs. Moore assigned her deposits in the bank that the Farmer's and Merchants
Bank of Clinchport was in the hands of a receiver?
A. Yes.
X. 4 And she did not assign the deposits to you?
A. Well, she assigned them to take care of the note. It
was the gist of the whole matter. And what was collected was
put in the bank to take care of the note?
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X. 5 No money was ever transferred from her hands
to you when this policy was delivered?
A. Her money was transferred to the Bank here to take
care of the notes. When the Receiver brought checks he made
them payable to me and I would endorse them and he would endorse them over to the bank.
X. 6 How much did she have in the bank.
A. $2500. 75.
X. 7 How much was realized from those deposits as
dividends?
page 35 ] A. Well. I can't exactly say how much?
X. 8 Do you have any approximate idea. Mr.
Moore. how much?
A. My recollection the receiver has paid off about 40'_;{!
and a short time ago I made-about two years ago, I believeI made settlement with the receiver and took out some notes
for the balance we had in there.
X. 9 Do you know how much in cash has been received
from Mrs. More's deposits in the bank as dividends?
A. I don't know exactly.
X. 1 o Was the balance in the bank of Mrs. Moore's deposits taken into consideration in the amount of money which
you had remaining there a couple of years ago when you settled with the receiver?
A. Yes.
X. 1 1 Did you ever execute to your wife any note as
evidence of any debt which you owed Mrs. Moore?
A. No. It was just a fair trade like swapping horses.
I swapped insurance policy to her balance in the bank.
X. 12 You mean changed Twenty-five Hundred Dollars for a thousand dollar policy?
A. There might have been another policy. There was
two policies. The other is not due.
X. 1 3 You have transferred another policy to her?
A. Yes.
X. 14 How much is that-the face value of it?
A. To start out it was two thousand dollars. I borrowed some on it.
By S. H. Band:
We object to that as irrelevant and immaterial.
X.

I5

Is that with the same company?
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A.

Yes.
X. 16 And was that policy also assigned as conpage 36 ] sideration for this assignment of these deposits?
A. Yes. Both were assigned the same time.
X. I 7 You borrowed the money on the other policy?
A. I reckon I did. I couldn't pay the premiums and I
.made a note for it.
X. 18 How much did you borrow on it?
A. I owed about a thousand dollars and I cashed it in
and paid it off. This other policy-I borrowed about five hundred dollars on it.
X. 1 9 When did you borrow that money, Mr. Moore,
on that policy?
A. The note has been accruing for about the last four
years. About six months ago.
X. 20 What were you doing borrowing money on that
policy you had transferred to your wife?
A. I couldn't pay the premiums. I could pay the note
off some day and she would get the full amount.
X. 2 1 How was that?
A. The premium had to be paid.
X. 22 And you say you might pay the note off and get
the policy back?
A. I said I might pay that and leave the policy for its
face value. You can borrow any time on a policy if you could
pay it as long as the face value of the policy is worth more than
the premium you are paying.
X. 2 3 Mr. Moore, who has been paying the premiums
on this policy since December 1930?
A. I have. It was agreement that I was to keep them
alive. They was worth about a thousand dollars when I sold
them to her.
X. 24 And how much does the premium amount to annually?
A. It is on the policy.
X. 25 You tell me what it is.
page 3 7 J A. $5 7.67.
X. 26 When does the premium become due and
payable on the policy?
A. August each year. 17th day of August each year.
X. 2 7 I believe you had paid the '29 premium in the
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August before you transferred the policy to Mrs. Moore?
A. Yes. Kept them paid up. I paid the August premium and then transferred it to her in January.

By Mr. Coleman:
I believe that is all.

By M. Carter Greear:
Q. 1 Mr. Moore did you ever give notice or has anybody given notice to the Atlantic Life Insurance Company that
Mrs. Moore is the owner of that policy?
A. Yes.
Q. 2 When was that notice given?
A. That notice was given when they paid that assignment off.
Q. 3 You notified them that you wanted the beneficiary
changed. You didn't notify them that you assigned the policy?
A. I notified them I wanted it made payable to her.
Witness stood aside.
NOTE: It is stipulated that the following clause be read
and placed in the record. (This clause is taken from the insurance policy in question.)

"If this contract has not been assigned the insured may
change the beneficiary at any time by filing at the home office
written request for such change on the company's form and by
forwarding this contract for endorsement of change. If the
beneficiary does not advise the insured the proceeds thereof
shall be paid to the executor, administrators, or assigns of the
insured.''
It is further stipulated that the following clause
page 3 8 ] which appears in the policy in question be copied into the record:
"Any assignment of this contract must be made in duplicate, and one copy filed at the Home Office. The Company
assumes no responsibility for the validity of any assignment."
NOTE: It is also agreed that the Assignment be made a
part of the record, marked Exhibit Assignment. (His Assignment was left with Judge E.T. Carter.
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J. L. Q. MOORE, being recalled, testifies as follows:
By S. W. Coleman, Jr.:

X.

1

Mr. Moore, do you have any property?

By S. H. Bond:
We object to that.
By the Court:
Go ahead and answer it.
A. No, I don't.
X. 2 Have all the assets which you owned, Mr. Moore,
been disposed of by you to your creditors or by process of law
to your creditors.
·
B.y Richmond Band:
We object to that.
By the Court:
Go ahead and answer it.
A.

Yes. All that is any account.

Witness stood aside.
J. W. CARTER. another witness being called, and duly
sworn, testifies as follows:

DIRECT EXAMINATION
By S. H. Bond:
Q. 1 I believe your name is J. W. Carter?
A. Yes.
Q. 2 And in the later part of December 1 929 what connection did you have with the People's National Bank of Gate
City?
A. In 1930 I became connected with the People's National Bank of Gate City?
Q. 3 Up to this date what conn,ection did you have?
A. I was vice-president. The Bank of Gate City and
People's National Bank were merged and later the People's
National Bank and First National Bank of Gate City merged into the present First and People's National Bank and I have been
connected with the new bank ever since.
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Q. 4 Do you recall a note of eight thousand dollars being executed? Eight one thousand dollar notes signed by a
numbe:- of g2n~L:men and given as collateral for the big notedo you remember that?
A. Yes.
Q. 5 Now, I want to ask you if you recall anything
about the dividends the receiver of the Farmer's and Merchant's
Bank of Clinchport-the dividends goi"ng to M-rs. Lovely J.
Moore on deposits she had in the bank, whether that they were
put on that note?
A. They were applied on the eight thousand dollar note.
CROSS EXAMINATION
By S. W. Coleman:
X. 1 Mr. Carter, you don't propose to state that what
dividends that were paid by the receiver were paid on that note?
A. All the checks that were payable to Mr. Moore and
Mrs. Moore were applied as they got them.
X. 2 Do you know whether all of them were or not?
A. All I knew of were.
X. 3 Mr. Carter, do you recall whether the checks
page 40 ] representing the dividends from Mr. Moore's were
separate or all toghether?
A. I think they were separate.
X. 4 Do you recall how much was realized from either
of them?
A. No. I don't recall how much was realized from either of them.
X. 5 Do you recall how much any of the checks were
for?
A. I don't believe so.
X. 6 Would the records at the bank show how much
came from the deposits of Mrs. Moore?
A. I doubt if the records would show that. It might
show and it might not.
X. 7 Has that eight thousand dollar note been paid?
A. Yes.
X. 8 When was it finally paid?
A. I think it was finally paid out in the early part of this
year or the latter part of last year.
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By S. H. Bond:
Q. 1 Did the receiver of the Farmer's and Merchants
Bank of Clinchport keep his accounts in your bank.
A. Yes.
Witness stood aside.
At this point counsel for the Fidelity and Deposit Company
of Maryland moved the Court to transfer the garnishment proceedings to the Chancery side of the court on the ground that it
desires to file a bill in chancery attacking as voluntary, fraudulent, and without valuable consideration, the alleged assignment of the benefits of the policy of insurance from J. L. Q.
Moore to Lovely J. Moore and for the further reason that said
Fidelity and Deposit Company of Maryland asserts its right to
subject the benefits now accrued under the policy to the extent
of the premiums paid by J. L. Q. Moore on said policy since the
date of his insolvency which right it does not have
page 41 ] to assert in the instant proceeding, which motion
was overruled by the Court and to which ruling of
the court counsel for Fidelity and Deposit Company of Maryland except.
Counsel for Fidelity and Deposit Company of Maryland
moved the court to strike the evidence offered by J. L. Q.
Moore and Lovely J. Moore, the complainants, on the ground
that the same does not show the necessary ingredients in order
to have a legal, valid assignment which motion was overruled
by the court and to which ruling of the court counsel for Fidelity and Deposit Company of Maryland except.
At this point the Fidelity and Deposit Company of Maryland offered in evidence a judgment in its favor against J. L. Q.
Moore, together with the execution issued on said judgment
and interrogatories and answers of J. L. Q. Moore taken before
Cecil D. Quillen, a Commissioner in Chancery, on April 1st,
193 7, pursuant to the provisions of Section 6503 of the Code
of Virginia. to which introduction of said interrogatories of J.
L. Q. Moore, in evidence counsel for J. L. Q. Moore and Lovely
J. Moore object, which objection was overruled by the court
and to which ruling of the court counsel for J. L. Q. Moore and
Lovely J. Moore except.
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page 42 ] VIRGINIA:
In the Circuit Court of the County of Scott.
Fidelity and Deposit Company of Maryland, a Corporation,
vs.
ANSWER OF ATLANTIC LIFE INSURANCE COMPANY
J. L. Q. Moore, et al.
For answer to the Bill of Complaint in this case in so far as
advised that it is material and proper that it shoul~ answer,
ATLANTIC LIFE INSURANCE COMPANY, a corporation
organized and existing under the laws of the State of Virginia,
. with its home and principal office in the City of Richmond,
State of Virginia, one of the defendants, comes by Counsel and.
if the Court pleases, says:
With exception only of the allegations in Paragraphs 6, 7.
1 o, and 1 1. and to some extent 4, this defendant has no knowledge nor information even sufficient to form a belief concerning the remaining allegations of the said Bill, nor has it any interest therein or concern therewith, and accordingly neither admits nor denies the same.
With regard to the allegations herein before excepted, and
as will also appear from and by reference to the answers of this
defendant in the garnishment proceedings mentioned in Paragraphs Io and 1 1 of the said Bill;
· On August 1 7. 1. 93 8. that certain Policy Contract No. ·
4283 9 issued by this answering co-defendant on the life of
JAMES L. Q. MOORE, of Gate City, Virginia, dated August
17, 19 18, matured as an endowment in the face amount of
$1,000.00 plus the 1920 dividend of $9.00, plus the 1938 dividend of $9, 11. The said aggregate sum of $ 1,o18. 11, other
things being equal, on August 17, 1~)38, became and is now
payable to the said JAMES L. Q. MOORE, upon and subject.
nevertheless, to surrender of the original said policy contract,
which surrender has riot yet been made:
page 4 3 ] On April 19, I 93 9, that certain other and additional Policy Contract No. 95 73 1 also issued by this
answering co-defendant on the life ·of the said JAMES L. Q.
MOORE, dated April 19, 1924, matured as an endowment in
the face amount of $2,000.00 plus the 193 9 dividend of $14.00
or $2,014.00 less and subject to an encumbrance or indebtedness of $546.60. The said net sum on account of said Policy
Contract No.95731 of $1,467.40, other things not being considered, on April 19, 1939. likewise became and is now payable
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to the said JAMES L. Q. MOORE, in addition to the aforesaid sum of $ 1,o18. 11, upon and subject, nevertheless, to the
surrender of the original said Policy Contract No. 9 5 73 1, which
surrender has not yet been made.
The beneficiary in the said policy contracts when originally issued and continuing until January, 1930, was the Estate of
the Insured JAMES L. Q. MOORE, as to No. 95731 and
Nellie Moore, wife as to No. 42839, but pursuant to the requests of the said JAMES L. Q. MOORE, dated January 9,
193 o, the beneficiary in said policy contracts and. each of them
was changed under date of January 11, 1930, by endorsement
thereon to Lovely J. Moore, wife of the said JAMES L. Q.
MOORE.
This defendant claims no interest in the subject matter and
is interested and concerned to the extent only of making one and
only one good and sufficient settlement of its liability as aforesaid to the party entitled thereto upon surrender to it of· the
original said policy contracts and each of them and in consideration for a complete release and discharge of any and all further
liability of any nature whatsoever on account of the said policy
contracts and each of them. It does not collude and has not
colluded with the complainant, or any other defendant, or any
other interested party, but is ready to pay or dispose of the subject matter as the Court may direct.
This defendant is informed and believes that the
page 44 ] complainant and all other defendants have by
Counsel expressed willingness and now continue to
be willing that this defendant pay the said aggregate sum of
$2,485.51 into the Registry of this Honorable Court for proper disposition and distribution by the Court, upon surrender of
the original said policy contracts and each of them. and an order
of this Honorable Court binding upon all parties in interest
completely releasing and discharging this defendant from any
and all further liability of any nature whatsoever on account
of the said policy contracts and each of them, and dismissing
this defendant from the suit. This defendant is ready, able and
willing to do so accordingly.
WHEREFORE, This defendant prays that it may pay
the said net sum of $2,485.51 into the Registry of this Honorable Court as and upon the terms aforesaid and further prays
that it may be awarded its reasonable costs by it in this behalf
expended including a reasonable attorney's fee to its local counsel in these and the said garnishment proceedings payable out
of the fund amounting to the said sum of $2,485.51.
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ATLANTIC LIFE INSURANCE COMPANY,
By Counsel
DIXON and GREEAR.
Counsel for Atlantic Life Insurance Company.
State of Virginia,
City of Richmond, To-wit:
The undersigned A. C. Griffith, being duly sworn, deposes and says that he is Cashier of Atlantic Life Insurance Company aforesaid, and as such sufficiently advised to make this
affidavit; that he has read the foregoing answer and all thereof and that the same is true to the best of his knowledge~ information and belief.
·
A. C. GRIFFITH,
Cashier of Atlantic Life Insurance Company
page 45 ] Subscribed and sworn to before me by the said A.
C. Griffith, personally known to me, in evidence
whereof I hereunto set my hand at office in the City of Richmond, Virginia, this 28th day of June, 1939.
(L. S.)

H. ERNEST OWEN. Notary Public
in and for the City of Richmond, in
the State of Virginia, whose commission expires on the 17th day of April,
1943.
(Endorsement on Back)

Received and filed June 29, 193 9. C. H. Craft, D. Clerk.
page 46 ] We the undersigned, J. L. Q. Moore, J. L. Q.
Moore. Treasurer of Scott County Virginia, and
Mrs. Lovely Moore, hereby assign and transfer all of our accounts and money now in the Farmers & Merchants Bank of
Clinchport, Virginia, or such and all c{ the proceeds therefrom
as may be in the hands of R. J. Carter, Receiver of said bank
for disbursement or enough thereof to secure and pay off the
sum of ($9,000.00) nine thousand dollars evidenced by the
following notes, dated December 30th 1929, due in 90 days
from dateOne note for $ 1ooo. oo signed by J. L. Q. Moore and
Lovely Moore endorsed by I. P. Kane, Gate City, Virginia.
One note for $ 1000.00 signed by J. L. Q. Moore and
Lovely Moore and endorsed by W. H. Bowling, Gate City, Va.
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One note for $ 1000.00 signed by J. L. Q. Moore and
Lovely Moore. and endorsed by H. H. Reynolds, Gate City.
Virginia.
One note for $ 1000. oo signed by J. L. Q. Moore and
Lovely Moore and endorsed,by J.M. Bowling, Clinchport, Va.
One note for $1000.00 signed by J. L. Q. Moore and
Lovely Moore and endorsed by R. J. Carter, Clinchport, Va.
One note for $ 1000.00 signed by J. L. Q. Moore and
Lovely Moore and endorsed by J. M. Minnich and W. E.
Barker.
One note for $2000.00 signed by J. L. Q. Moore and
Lovely Moore endorsed by H. C. Jennings and E. B. Moore.
One note for $ 1000.00 signed by J. L. Q. Moore and
Lovely Moore and endorsed by E. B. Moore, this note is made
for fifteen days and has a check attached of E. B. Moore for
$1000 payable Jany. 15th 1930.
The amount in Farmers and Merchants Bank of Clinchport, Clinchport, Va. assigned to the endorsers on the above
named notes to protect them as endorsers on said notes is approximately $ 16000.00, and R. J. Carter, Receiver of said
Bank is hereby directed to pay off and discharge the
page 4 7 ] above named notes as rapidly as he can do so out
of the funds in said bank herein assigned for that
purpose, and when said notes have been paid off in full with any
interest there may become 'due on any of them, and the remainder, if any shall be paid to us.
Given under our hands this Dec. 30th, 1929.

J. L. Q. MOORE,
J. L. Q. MOORE, Treasurer of
Scott County, Va.
LOVELY J. MOORE
To R. J. Carter, Receiver of Farmers & Merchants Bank of
Clinchport. Clinchport, Va., Inc.
Accepted.
R. J. CARTER. Rec~iver of
Farmers & Merchants Bank of
Clinchport, Va.
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page 48 ] VIRGINIA,
In the Circuit Court of Scott County.
Fidelity and Deposit Company of Maryland, a corporation,
STIPULATION
vs.
J. L. Q. Moore, et als.
Counsel for both parties hereto agree that the following
shall be considered the record in this cause and the only record on which this cause shall be heard:
( 1) The copy of the answers of J. L. Q. Moore to interrogatories propounded to him pursuant to summons issued
under the provisions of Section 6503 of Code of Virginia, taken
before Cecil D. Quillen, Commissioner in Chancery, on the I st
day of April, 193 7, which copy is filed with the court record of
this cause.
(2)
The garnishee summons issued by the Clerk of the
Circuit Court of Scott County, Virginia, on December 22, 1937,
returnable to January 14, 1938, against J. L. Q. Moore, Principal defendant, and Atlantic Life Insurance Company, codefendant.
( 3) The verified answer of Atlantic Life Insurance Company filed pursuant to said garnishee summons on January 14,
1938.

(4) Petition of Lovely J. Moore claiming to be the owner of policy of insurance No.95731, filed on January 11, 1938.
(5) Order of July 26, 1938, dismissing garnishment
proceedings without prejudice to plaintiff.
( 6) The garnishee summons issued by the Clerk of the
Circuit Court of Scott County, Virginia, on September 14,
193 8, returnable to October Io, 193 8, against J. L. Q. Moore,
principal defendant, and Atlantic Life Insurance Company, codefendant.
( 7) The verified answer of the Atlantic Life InsuranceCompany to said garnishee summons filed on. October 5, 193 8.
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(8) The petition of Lovely J. Moore claiming to be the
owner of policy of insurance No. 42,839, filed on October 7,
I

938.

(9) The answer of J. L. Q. Moore, to said garnishee
summons filed on October 8, 193 8.
page 49 ] ( 1o) The bill of particulars filed by Lovely J.
Moore, on the I Ith day of October, 1938.
( 11) The evidence taken iri open court on October 11.
193 8, a stenographic report of which is filed in the cause.
( 12) Assignment of deposits in Farmers & Merchants
Bank of Clinchport, Virginia, by J. L. Q. Moore, Lovely J.
Moore and J. L. Q. Moore, Treasurer, to secure the payment of
certain notes executed by J. L. Q. Moore and Lovely J. Moore.
( 1 3) The order entered in said ca use on January 9, 1 9 3 9
transferring the cause to the chancery side of the docket and permitting The Fidelity and Deposit Company of Maryland to
file its bill in chancery.
( 14) The garnishee summons issued by the Clerk of the
Circuit Court of Scott County, Virginia, on April 20, 1939, returnable to July Io, 1939, against J. L. Q. Moore, principal
defendant, and Atlantic Life Insurance Company, co-defendant.
( 15) The verified answer of Atlantic Life Insurance
Company filed on June 29, 1939.
( 16) The bill of complaint filed by The Fidelity and
Deposit Company of Maryland against J. L. Q. Moore, Lovely
J. Moore, and Atlantic Life Insurance Company, on the 21st
day of April, 1939.
( 17) The answer of Atlantic Life Insurance Company
to the said bill of complaint, said answer being filed on June
29, 1939.
( 18) The answer of J. L. Q. Moore and Lovely J.
Moore to said bill of complaint, said answer being filed on
July 13, 1939.
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( 19) Insurance policies of Atlantic Life Insurance Com-·
pany numbered 95 73 1 and 42839, respectively.
(20) That the receivers of the Farmers & Merchants
Bank of Cl:1~chport have paid as dividends on the $2500. 75 on
deposit in the name of Lovely J. Moore the sum of $698.03 to
the assignees shown in the assignments of the deposits.
page 50 ] Given under our hands this the 29th day of December, 193 9.
FIDELITY & DEPOSIT CO. OF MARYLAND,
By COLEMAN & COLEMAN, Counsel
J. L. Q. MOORE and LOVELY J. MOORE,
By S. H. BOND, Counsel.
page 51 ] VIRGINIA,

In the Circuit Court of Scott County.
The Fidelity & Deposit Company of Maryland, a corporation,
STIPULATION
vs.
J. L. Q. Moore, et als.
Counsel for both parties hereto agree that the following
shall be considered the record in this cause for the purposes of
the appeal to the Supreme Court of Appeals and the only record on which the appeal shall be heard:
( 1) The copy of the answers of J. L. Q. Moore to interrogatories propounded to him pursuant to summons issued
under the provisions of Section 6503 of Code of Virginia, taken before Cecil D. Quillen, Commissioner in Chancery, on the
1st day of April, 193 7, which copy is filed with the court record in this cause.
( 2) The evidence taken in open court on October r 1,
1938, a stenographic report of which is filed in this cause.
(3) Assignment of deposits in Farmers & Merchants
Bank of Clinchport, Virginia, by J. L. Q. Moore, Lovely J.
Moore and J. L. Q. Moore, Treasurer, to secure the payment
of certain notes executed by J. L. Q. Moore and Lovely J.
Moore.
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(4) The order entered in said cause on January 9, 1939,
transferring the cause to the chancery side of the docket and
permitting The Fidelity and Deposit Company of Maryland to
file its bill in chancery.

(5) The bill of compla·nt filed by The Fidelity and Deposit Company of Maryland against J. L. Q. Moore, Lovely J.
Moore and Atlantic Life Insurance Company, on the 21st day
of April, I 939.
( 6) The answer of Atlantic Life Insurance Company to
the said bill of complaint, said answer being filed on June 29,
1939.
( 7) The answer of J. L. Q. Moore and Lovely J. Moore
to said bill of complaint, said answer being filed on July 13,
1939.
( 8) Insurance policies of Atlantic Life Insurance Company numbered 95 73 1 and 42839, respectively.
page 52 ] (9) That the receivers of the Farmers and Merchants Bank of Clinchport have paid as dividends
on the $2500. 75 on deposit in the said bank in the name of
Lovely J. Moore the sum of $698.03 to the assignees shown in
the assignment of the deposits.
( 1o) Stipulation entered into by counsel for The Fidelity and Deposit Company of Maryland, a corporation, and
counsel for J. L. Q. Moore and Lovely J. Moore, on the 29th
day of December, 1939.
( 1 1)
the court.
( 12)

Decree entered in cause on February 6, 1940 by

Decree entered in cause on March 7th, 1940.

Given under our hands this the 6th day of May,

1 940.

THE FIDELITY & DEPOSIT COMPANY OF MARYLAND, a corp.,
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By
By

COLEMAN & COLEMAN, Counsel.
J. L. Q. MOORE and LOVELY J.
MOORE,
S. H. BOND, RICHMOND BOND,
Counsel.

page 5 3 ] Virginia:
Circuit Court of the County of Scott, on Tuesday,
the 6th day of February, in the year of our Lord one thousand
nine hundred and forty.
Present:

The Honorable E. T. Carter, Judge.

The Fidelity and Deposit Company of Marland,
vs.

J. L. Q. Moore, et als.
This cause came on to be heard this day upon the original
bill, exhibits filed therewith, the answer of J. L. Q. Moore,
Lovely J. Moore and the Atlantic Life Insurance Company, and
replications thereto, the depositions of witnesses and was argued by counsel.
On consideration whereof, t.he court is of opinion and does
so adjudge, order and decree, that Lovely J. Moore is the owner
of the two life insurance policies on the life of James L. Q.
Moore, in the Atlantic Life Insurance Company, namely, Policy No. 95731 for Two Thousand Dollars and Number 42839
for One Thousand Dollars, that she acquired them by purchase.
It further appearing that J. L. Q. Moore has paid premiums on said policies since October 26th, 193 2, the date of his
indebtedness to The Fidelity and Deposit Company of Maryland, to the amount of $492.04 including amounts of premiums
· paid on said policies with their accumulated interest from the
date of payments to November 4th, I 93 9, the date the Atlantic
Life Insurance·Company, by order of court, paid into court the
amounts due on said policies and the court being of opinion
that the premiums paid on said policies by J. L. Q. Moore with
interest on same fr.om date of payments, should be paid to the
plaintiff in- this case, The Fidelity and Deposit Company of
Maryland, it is therefore adjudged, ordered and decreed that
H. P. Boatright, Clerk of this court and who is the holder of
the amounts paid into c;ourt by The Atlantic Life Insurance
Company, pay to Lovely J. Moore Nineteen Hundred and
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Ninety Three and 47/100 ($1993.47) Dollars to
page 54 ] H. P. Boatright, Clerk, pay out of said sum in his
hands, to the Fidelity and Deposit Company of
Maryland Four Hundred and Ninety Two and 04/100 ($492.04) Dollars, the amount in his hands being Twenty Four Hundred and Eighty Five Dollars and 5 1/ 1oo Dollars ( $ 248 5. 5 1)
and this cause is stricken from the docket, the costs to be paid
as follows: That the costs of this suit be paid by the plaintiff
and defendant respectively in proportion to the amounts decreed to them by this decree.
The plaintiff, the Fidelity and Deposit Company feeling
itself aggrieved by the decree and judgment of the court entered in this case and signifying its intention to appeal, this decree
and Judgment is suspended for sixty days on condition that the
plaintiff or some one for it execute a suspending bond within
fifteen days from the entering of this decree in the sum of
$250.00 with security as required by law.
page 5 5 ] Virginia:
Circuit Court of the County of Scott, on Thursday,
the 7th day of March, in the year of our Lord one thousand
nine hundred and forty.
Present:

The Honorable E. T. Carter, Judge.

The Fidelity & Deposit Company of Maryland, a corporation,
vs.
DECREE
J. L. Q. Moore, et als.
On motion of The Fidelity & Deposit Company of Maryland, a corporation, by its attorneys, it is hereby granted thirty
days additional time within which to execute the suspending
bond required in the decree entered in this cause on the 6th day
of February, 1940.
page 56 ]

CLERK'S CERTIFICATE

Virginia:

In the Office of the Clerk of the Circuit Court of Scott
County:

. I. G. L. Dougherty, Deputy Clerk of said County and of
the Circuit Court of said county do certify that the foregoing
is a true transcript from the records of said court in the case

Supreme Court of Appeals of Virginia
lately pending therein between The Fidelity and Deposit Company of Maryland, a corporation, Plaintiff and J. L. Q. Moore,
et als., Defendants.
And I further certify that the counsel of Record for said
Defendants has had notice of the Plaintiff's intention to apply
for the foregoing transcript of the record in this case.
Given under my hand this the 30th day of May, 1940.

G. L. DOUGHERTY,
~eputy Clerk.
Fee for transcript $25.00.
A Copy Teste:

J.M. KELLY,
Deputy Clerk.
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