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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 3345
JAMES P. HAUGHEY., Plaintiff in ·Ei;ror,
versus

W. FRANK SMYTH, JR., SUPERINTENDENT OF THE
VIRGINIA STATE PENITENTIARY,
Defendant in Error.

PETITION FOR WRIT OF ERROR AND
SUPERSEDE.AS.
I

To t.he Honorable Justices of the Suprerne Court of .Appeals
of Virginia:
·

I.
JUDGMENT COMPLAINED OF.
James P. Haughey, plaintiff in error, is aggrieved by the
final judgment of the Circuit Court of Richmond, Virginia,
entered in said Court, February 11, 1947, in which the Court
discharged a writ of habeas corp'U,S beforehand granted and
dismissed the prayer of the petition and remanded the a:p~
pellant to the custody of the S~pcrintendent of the Virgirua
Penitentiary, the appellee herein (Rec., p. 16)~
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II.
FACTS APPEARING IN HABEAS CORPUS
PROCEEDINGS.
A transcript of the entire evidence in the habeas corvits
matter in the Circuit Court of Richmond, Virginia, is herewith filed and certified by the Honorable Judge of the Circuit
Court.
James P. Haughey,, plaintiff in error, was born January 7,
1926, in Northfield, New Jersey, and had completed 8 grades
in common school education.
At the age of 17 he tried to enlist in the United States Navy
and was rejected and subsequently or until July, 1944, was
employed by an express company, and then enlisted in the
:Merchant Marine with tl1e consent of his father. .After
2• trips to Europe, *in April, 1944, be enlisted in the Navy,
at Camden, New Jersey and after training· at Bainbridge,
Maryland and Pensacola, Florida, be was sent to the Na val
Hospital and received a medical discharge in September, 1944.
Subsequently,, he went to work for the Army as a civilian
chauffeur in Atlantic City, New Jersey.
Thus employed, he stole a car and was given a suspended
sentence upon condition that he would go back into the Merchant Marine, the proceedings took place in the Court in
Atlantic City, New Jersey.
This time in the Merchant Marine, plaintiff in error, worked
under the Steward on an ammunition ship, and made a trip
to Cherlfourg, France, thence to Belgium, and Portsmouth,
England.
Upon return to New York, he was dischar~:ed from the l\ferchant Marine April 28, 1945. Soon thereafter he met tT ames
A. Holloman, and soon stole a -car, and was bailed on this
charge in Atlantic City.
·
Plaintiff in error skipped bail., and he and Holloman stole
a thousand dollars worth of whiskev and sold it.
Then Holloman and plaintiff in e·rror hitch hiked, catcl1ing
rides and went to New Orleans, and stayed a day or so and
started North catching rides on the hig·hway.
~~ 39 1945, the two boys, Holloman and Haug;hey, were
gi TI ridein a truck by Francis Brewster, going from Bristol to Abingdon, Virginia.
The two boys sat on the front seat of the truck and next
to Brewster. Holloman placed a knife at the neck of Brewster
and told him it was a hold-up.
·
3*
*Brewster relinquished control of the car and Haughey
got in the driver's seat and commenced to run the truck,
Brewster being placed between the two boys.

a
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They turned off on the Jonesboro Road and went for about
a mile, and the truck became stuck in the mud. They ordered

Brewster out and Haughey held the knife over him while
. Holloman searched him and took about $140.QO and his watch
.and pen knife.
Holloman told plaintiff in error to continue holding the
knife over~ Brewster while he got some rope from the truck
and tied him up. Suddenly Holloman hit Brewster on the
head with a bottle and plaintiff in error ordered Holloman
not to ·hit him again, but just tie him up, which they did and
left him.
The next day they were captured (Holloman and Haughey)
in Wytheville, Virginia, about 50 miles from the point of robberv.
The next day they were given a hearing before Justice E.
H. Moore, Trial Justice of vVitsbington County upon the wa.rrant charging them with the robbell....Q_f Brewster. They
pleaded guilty and Justice :Moore certified the case to the
Circuit Court of Washington County for Grand .ltITY_action.
Justice Moore did not inform these bovs of the Constitutional right of counsel and did not inform.. them of the penalties fh.:ed by law for convictio_!!___of robbe1:_y~
A little over a week later, or on August 9, 1945, plaintiff
in error and Holloman, were indic~d for roberry jp the Cir-~f
cuit Court of Washington County, ·aruron Che same day that
. the indictment was returned into Court by the Grand .Jury,
were tried on their plea of guilty by the Honorable Walter H.
Roberston, Judge of the Circuit Court and around 2 o'clock
d ~ a y , each prisoner was sentenced to confinement in the
Virgfoia Penitentiary ~fe.
49
*The evidence introduced in the case eminating from
Brewster, and two detectives.
No cross examination was made of the witnesses.
,Judg·e Robertson, inquired of the boys if they desired counsel and thev told him '' ~
Judge R~bertson's 1>:ffer ·of counsel for the indigent prisoners, was understood by plaintiff in error and Roby C.
Thompson, State's A ttorncy, as an offer to appoint one attorney for qatb defendants, and not s~parat!Le.o.unsel for each.
Judge Robertson did not inform the boys the penalties fixed
by law for the crime of robbery before he received the pleas
of guilty.
l\Ir. Thompson, after the conclusion of the· Commonwealth's
case ( the defeJ:l.SC_:
·· o· n 10 testimony), arg.J.1Cd bis Cl!.§.e
before th~ Court for' a he .. pums ment, and no one argued
on behalf of the boy" nd plaintiff in error made no state-

ment.

(~
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Judge Robertson considered the case until afternoon and
imposed a life sentence in each case.
ARGUMENT.
The record shows that~ plaintiff in error, James P. Haughey,
a 19 year old youth was tried in the Circuit Court. of "\Vashington County, August 9, 1945, for the robbery of Francis
Brewster, and upon his plea of guilty, sentenced to imprisonment in the Virginia Penitentiary for a term of life.
He was tried jointly with another boy, namely, James A.
Holloman, and neither was represented by counsel in the
proceedings.
·
The exhibits from the order books of Washington County
and the evidence in the habeas corpus proceedings in the Circuit Court of Richmond show that the Honorable Walter
5* H. Robertson, *Judge of the Washington County Court
offered to assign counsel for the two boys and that the
offer was made on the day of trial and immediately before
the entry of the plea of guilty, and that the boys refused the
offer.
We respectfully contend herein that this 19 year old minor
was guaranteed counsel in a State Court as a necessary
requisite of due process of law under the 14th Amendment of
the Constitution of the United States.· Johnson v. Zerbst,
304 U. S. 458, 58 S. Ct. 1019; Powell v. Alabama, 287 U. S.
45., 53 S. Ct. 55; Tompkins v. Mo., 323 U. S. 485, 65' S. Ct. 370;
Rice v. Olson, 324 U. S. 786, 65 S. Ct. 452; De Meerleer v.
People of State of 11-fich., 67 S. Ct. 596; Canizio v. N. Y.,
327 U. S. 816, 66 S. Ct. 452; Carter v. State. of Ill., 67 S. Ct.
216.
We further contend that there was no intelligent and competent waiver of counsel on the part of petitioner at his trial
in Washington County. It is not sufficient to ·validate the
trial that his refusal of counsel be voluntarv and free of
coercion. It must be competent and intelligent. Johnson v.
Zerbst, supra-; Carter v. State of Ill., supra.
It is doubtful if a ~Ctin:1 woive couuseJ at all.
The case of Williams v. H11,ff, 142 F. 2nd. 91, Justice Edgerton of the United States Court o.f Appeals of the District of
Columbia holds that the Court must appoint counsel for a
J)linor regardless of defendant's wishes or desires.
The plea of guilty is no waiver of counsel. Canizio v. N. Y.,
327 U. S. 816, 66 S. Ct. 452; De Meerleer v. People of State
of Michigan, 67 S. Ct. 596.
The record shows that tb~ petitioner. w.as arrested July 31,
1945., and on the same day given a prehmmary hearing. That
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he pleaded guilty at this hearing and was not advised as
to his *rights of counsel by Trial Justice Moore or the
penalties for robbery. He was a stranger in the County
of trial and venue, hundreds of miles from home and friends;
and no one would think that this 19 year boy would know
anything about Court procedure. ~he fact that he had been
overseas, while serving in the Merchant Marine, which the
Attorney General brought out in his cross examination avail
nothing. De Meerleer v. People of State of MichiganJ 61 S.
Ct. 596; Ganizio v. N. Y., 327 U.S. 816, 66 S. Gt. 452.
The Constitutional right to assistance of counsel is a very
necessary and practical one. The ordinary person accused of
crime has little if any knowledge of law or experience in its
application. He is ill-prepared to combat the arsenal of statutes, decisions, rules of procedure, technicalities of pleading
and other legal weapons at the ready disposal of the prose~tor. "\Vithout counsel many of his elementary procedural and
substantive rights may be lost irretrievably in the intricate
legal maze of a criminal proceeding. Especially is this true
of the ignorant, the indigent, the illiterate and the immature
defendant. Powell v. Alabama, 287 U. S. 45, 69; TYilliams v.
Kaiser, 323 U. S. 471., 474-476. Courts must therefore be 1myielding in their insistence that this basic canon of justice,
this right to counsel, be respected at all times.
There was never an offer of counsel as Judge Robertson
offered the same counsel for both boys. See testimony of
Commonwealth Attorney Thompson, Rec., p. 59, '' I thought
• that he was goin~ to appoint Mr. Parks to represent both of
them.'' See testunony of Haughey, Rec., p. 34,
6*

Q. Did you understand Judge Robertson to mean he would
appoint the same lawyer for you and Holloman in case you
desired counsel, or that he would appoint a separate lawyer
for each of you?
7*
*A. I was under the impression he would appoint one
lawyer for the both of us.

The foregoing does not constitute an offer of counsel, as
conflicting interests exist between the plaintiff in error and
Holloman. The striking of Brewster with a wine bottle was
certainly an aggravating circumstance. Holloman denied the
striking and plaintiff in error in the habeas corp1ts proceedings testified that Holloman did strike Brewster with a bottle,
and he, the plaintiff in errorf occasioned Holloman to desist
from such violence. Plaintiff in error testified that Holloman
instigated the plot of robbery. Certainly, one lawyer, could

I

I

Supreme Court of .Appeals of Virginia
not ethically represent both boys. _J\.s was said in Glasser v.
U. 8., 315 U. S. 60: '' The right to have the assistance of
counsel is too fundamental and absolute to allow courts to
indulge in _nice calculations as to the amount of prejudice
arising from its denial.''
Further, the Glasser case, clearly holds that counsel with
conflicting interests, does not constitute counsel in the meaning of the law.
While section (405 of the Code of Virginia allows penalties for robbery ranging from 5 years imprisonment up to
life imprisonment or death, Judge Robertson, did not explain
this to this 19 year old boy before accepting the plea of guilty,
see rec., p. 35.
Q. ,Vhen you pled guilty did you know what the penalties
were that you c_ould have gotten?
A. No, I had no idea.

See testimony of the State Attorney, Thompson, rec., p. 60:
Q. The question I asked ion, Mr. Tl10mpson, was: Are you
certain beyond any doubt that Judge Robertson before the
pleas were entered, or 3:t any time explained to them the provision of Section 4405 as to the penalties for the crime of
s• robbery, are yon *satisfied of that f
A. I am positive that lrn explained it to them.
I
wouldn't say at what time in the proceedings it was done.

Certainly, the plea of guilty, was void as the Court did not
explain the consequences thereof to a defendant without counsel.
The mere fact that this 19 year old boy, said or refused an
assignment of counsel is unavailing·, if the Court had explained
the consequences of the plea, in all probability its offer of
assignment would not have been refused.
Especially is this true when we consider that he was a
stranger in the community and was imffering with a severe
physical ailment and unable to get medical attention in tho
County Jail.
See rec., p. 10.
Q. How much weight did you lose while you were incar~erated in jail in Washington County?
A. I weighed a hundred and fifty-four wl1en I we-nt in there.
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I weighed one hundred and eleven pounds upon entering the
penitentiary here in Richmond.,
.
Not a witness was put on for the plaintiff in error and
the State ~s Attorney argued for a heavy penalty (Rec., p.
63).
·
Not a word was said in behalf of this bov.
The victim of the robbery was at the preliminary hearing
the next day and did not receive any injury of consequence,
.and none by the plaintiff in error. He was left tied up, it is
true, but not in a place to endanger his life and extricated
himself quickly and his information led to the capture of the
boys in Wytheville the next morning.
Counsel would have brought to the attention of the Court
nurmerous cases holding that even a sentence of 25 years was
excessive under such circumstances. N eunnan v. State,
'9* \°\!. Va. *152 S. E. 195. In this case the victim was put
in a pit where some danger of suffocation occurred and
the Supreme Court of West Virginia considered 25 years
-excessive. See ''Excessive Punisl1mcnt''-Robbery-54 Corpus Juris, 215.
·
Counsel would have delved by investigation into the prior
life of this boy, his lack of opportunity, etc.
Counsel could have used every right guaranteed in Roach
v. ConnnonweaUh, 157 Va. 954, for mitigation.
The fact that plaintiff in error was drunk at the time of
the robbery and had been drinking steadily to such an extent
that mind and body l1ad been impaired would have been
brought to the attention of the Court by counsel.
All of the foregoing was something this boy knew nothing
about and no one can say that his waiver was intelligent and
competent under the decisions of the highest Court of this
land.
The attitude of Judg;e Robertson himself establis}Jes that
the waiver was not intelligent, as Judg·e Robertson liad contemplated assigning J\fr. Parks, a very able and competent,
and experienced attorney in the conduct of criminal cases.
See testimony of State's Attorney, Thompson, rec., p. 60:
"Because as a matter of fact, :Mr. Hall, tlrn Court was rather
-insistent that they have counsel in the case. That was so
because we thought it was a serious case, and the Court was
rather insistent on it.
He gave the matter Yery carPful consideration, and more
so I thou~;ht than usual. He took time, even after the Commonwealth put its evidence on, a11d the clefendants didn't put
on any evidence, Raid they didn't want any. Ordinarily he
would have just given his sentence at tl1at time, but he took
time to consider the matter and made a memoranda of just
what all had happened in connection with it.

8
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•The Supreme Court of the United States said in
Carter v. lll., 67 S. Ct. 216: "The only peg on which

the defendant seeks to bang a claim that his right to counsel
was denied is the fact that the Judge did assign counsel when
it come to sentencing. From this fact alone, we are asked to
draw the inference that the accused was not capable of understanding the proceedings which led to his plea of guilty, and
was therefore deprived of the indispensable assistance of
counsel. We cannot take such a jump in reasoning. A Trial
Court may justifiably be convinced that a defendant knows
what he is about when he pleads g11ilty and that he rightly
believes that a. trial is futile because a defense is wanting.
But the imposition of sentence presents quite different considerations. There a Judge usually moves within a large area
of discretion and doubts. Such is the situation under Illinois
law. The range of punishment which a Judge in Illinois
may impose for murder is between fourteen years and death.
It is a commonplace that no more difficult task confronts
Judges than the determination of punishment not fixed by
statute. Even the most self-assured Judge may well want to
bring to his aid every consideration that counsel for the accused can appropriately urge. In any event, the designation
of counsel to assist the accused at the sentencing stage of the
prosecution in no wise implies that the defendant was not
capable of intelligent self-protection when he pleaded guilty.
Cf. Canizio v. New York, 327 U. S. 82."
In Wilfong v. Johnson, 9th Circuit, decided 1946, 156 Fed.
2nd. 507, ''It is argued that petitioner waived his right to be
repr~sented by counsel at the time of pronouncement of judgment. This is based upon the theory tl1at petitioner was an
old offender, knew his rig·hts, nnd failed to make his request
for the assistance of counsel. Vv e clo not agree. The Supreme
Court of the United States in Johnson v. Zerbst, 304
n • U. S. 458" 58 S. Ct. 1019, after •proving its former holdings that courts indulge every reasonable presumption
against waiver of fundamental Constitutional rights, we do
not presume acquiescence in the locss of fundamental rights,
defined waiver as an intentional relinquishment or abandonment of a known right or privilege. No such a situation is
presented by this case-we conclude that because of the failure of petitioner to be represented by counsel at the time of
pronouncement of judgment and sentence be was denied Constitutional rights and tbere.f ore, the judgment and sentence
is void. The Court used language from Batson v. U. 8 .. 137
F. 2nd 288, as follows-''We believe an accused should have
the opportunity to be heard by counsel on the sentence to be
imposed and that a. court should not impose sentence in the

/

./
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absence of counsel without expressly ascertaining that a defendant does not desire his presence. Many considerations
influence length of sentence which is to be imposed and de- ;
fendant should have opportunity to have his attorney present
any mitigating circumstances to the court for its consideration in determining the weight of sentence.''
In the trial in "\Vashington County, _plaintiff in error, a
year old boy, was placed upon trial a few minutes after the
Grand Jury returned the indictment into Court. He is a
stranger in a strange land and suffering with a serious physical ailment. He is hurried through unfamiliar legal proceedqngs without a word being said in his defense, nor was he advis.ed of the consequences of his plea. Under the holdings of
the Supreme Court of the United· States be was deprived of
rights essential to a fair hearing under the Federal Constitution. He is g·iven the highest penalty except death within the
power of the Court without a word uttered in bis behalf.
12•
*It will be noted that from inspection of People v.
De Meerleer, 21 N. W. 2nd., reversed by the Supreme
Court of the United States, 67 S. Ct. 596, the lack of due
process was not as severe as in the case of plaintiff in error.
There was not and never has been any denial on the part of
the 17 year old De Meerleer (at the time of trial) the fact
that be and not bis companion, Virgil Scott~ killed the operator of a gas station in the commission of a robbery. The
case shows that much more advice was rendered De Meerleer
by the Trial J udg·e in Michigan than was rendered Haughey
in Washington County by Judge Robertson, and further that
De Meerleer's father was in the Courtroom at the trial, still
the Supreme Court of the United States declared the trial
void for the lack of counsel.

+9

CONCLUSION.
Therefore, for the foregoing reasons, appellant, James P.
Haughey, prays that a writ of error and s'upersedeas may be
awarded him; that the judgment of the Circuit Court of the
City of Richmond dismissing the prayer of the petition for
writ of habeas corvus be reversed by this Honorable Court
and the sentence declared a nullity on account of the reasons
herein stated and that appellant may have such other relief
as he may be entitled to under the law.
Counsel for the appellant has mailed copy of this petition
to the Attorney General of Vhginia this 7th day of Jnne,
]947.
Counsel for appellant desires to rely on this petition as his
opening brief, will file the same in the office of the Supreme
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Court of Appeals· of Virginia at Richmond, Virginia, and
reque~ts an oral hearing of the application for an appeal.
Respectfully,
JAMES P. HAUGHEY,
By W. A. HALL, JR..,
Attorney for Appella1u:
13•

*vV. A. Hall, Jr., Attorney at Law, practicing in the
Supreme Court of Appeals of Virginia, doth certify
that in his opinion the decisions and judgment complained of
should be reviewed by t.lle Supreme Court of Appeals of Virginia and the judgment reversed.

Respectfully,

W. A. HALL, tTR~
W. A. HALL, JR.,
14 North 9th Street,
Richmond, Virginia,
Attorney for Appellant.
Received June 9, 1947.
M. B. WATTS, Clerk ..
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To the II on,orable Justices of the Supreme Court of Appeals
of Virginia:
.

James P. Haughey, plaintiff in error, submits the following: It will be noted, Transcript, p. 10,-"This day came the
attorney for the Commonwealth and also came the defendant in person, and the defendant having indicated to the Court
that he desired to have his indictment disposed of and that
he desired to enter a plea of guilty; thereupon the Court inquired of the def end ant if he had counsel to represent him
and the defendant replied that he did not, and the Court thereupon advised the defendant that the Court would appoint
counsel to represent him if he desired to be represented by
counsel. The defendant then stated to the Court that he did
not wish to be represented by counsel and that he wanted to
enter a plea of guilty and put himself on the mercy of the
Court.
''Whereupon the defendant was arraigned and upon his
arraignment pleaded guilty, and the defendant having waived
trial by jury and the Court and the Commonwealth's Attorney having concurred in the trial of this cause without a
j'1~ry, the Court proceeded to hear and determine this case on
the defendant's plea of guilty without a jury and the
15* Court having heard the evidence *introduced by the
Commonwealth ( the defendant Jmving offered no evidence) and argument of the Attorney for the Commonwealth.''
On page 12 · of the Transcript the following appears:
''Indicating that they would like to have the matter disposed
of as quickly as practicable, a special Grand Jury was empanelled and on this August 9, 1945, they were separately indicted for robbery.
'' They were brought into Court and asked if they had employed an attorney and said no. They said they were financially unable to employ counsel. They were asked if they
wanted the Court to appoint co.unsel for them and said they
did not, that they wanted to plead g·uilty and throw themselves on the mercy of the Court.
'' Thereupon they were arraigned and plead· guilty.
"The Commonwealth presented its evidence, its witnesses
being Francis Brewster, B. C. White, Deputy Sheriff, and E.
C. Browning, Deputy Sheriff.''
The case is clearly governed by DeMeerleer ·v. People of
Michiga;n, 67 S. Ct. 596, and Stonebreaker v. Smyth, 162 Fed.

12

Supreme Court of Appeals of Virginia

(2nd) ...... , in the DeMeerleer case the Supreme Court of
the United States saying: "Here is a 17 year old defendant
confronted by a serious and complicated criminal charge was
hurried throug·h unfamiliar legal proceedings without a word
being said in his defense. At no time was as&istance of counsel offered or mentioned to him, nor was he apprised of the
consequences of his plea. Under the holdings of this Court
petitioner was deprived of rights essential to a fair hearing
under the Federal Constitution."
Haughey, plaintiff in error, a complete stranger in Washington County,.:Virginia, was tried 9 days after the alleged
robbery of Francis Brewster, and sentenced to life imprisonment.
16e
•He was a minor of 19 years of age. He had little
education and was far from home or friends and unacquainted in W ashingtou County. He was in jail until his
trial and there was no one with whom he could consult concerning legal rights or anything· in respect to his case.
He was wholly unfamiliar with legal matters or Courts of
Justice. He had served as a seaman in the Navy and with
the Merchant Marines.
It is undisputed that he was suffering from diabetes to
such an extent that he had lost over 40 pounds in weight in
the short time that he was in the Washington County jail,
and regardless of his desires, there was no excuse for the
Judg·e of the Circuit Court of Washington County to permit
the trial of a capital case of one so young and unprotected
by any such precipitancy and without the services of able and
painstaking counsel.
Arrayed against this ig1.1orant lad was the State's Attorney,
an experienced lawyer, well experienced and adapted to the
courtroom and the trial of a criminal case and other legal
weapons at his ready disposal.
This prosecutor, the representative of the State of Virginia, argued for a severe punishment and not one word was
said or spoken in behalf of Haughey by anyone.
The Trial Judge did not care or was not concerned enough
with this boy's rights to explain to him what the plea of
guilty involved or the consequences of the plea. It will be
noted that the indictment covers two degrees of robbery and
also larceny.
In Willi(lllns v. Kaiser, 323 U. S. 471, 65 S. Ct. 363, the Supreme Court of the United States said in respect to an application for relief on habeas corpus of a prisoner, who, without
the advice of counsel, pleaded guilty to a charge of robbery
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by means of a deadly weapon. Speaking of the distinction between degrees *of robbery and the deg_rees of
larceny said (pp. 474-5-6): "These involve technical
requirements of the indictment or information, ·the kind of
evidence required for conviction, the instructions necessary
to define the several elements of the crime, and the various
defenses which are available. These are a closed book to the
averag·e layman. These considerations underscore wh'at was
said in Powell v. Ala.bania, supra, p. 69 (287 U. S. 45): 'Even
the intelligent and educated layman has small and sometimes
no skill in the science of law. If charged with crime, he is
incapable, generally, of determining for himself whether the
indictment is g·ood or bad. He is unfamiliar with the rules
of evidence .. Left without the aid of counsel he may be put
on trial without a proper charge, and convicted upon incompetent evidence, or evidence irrelevant to the issue or otherwise inadmissible. He lacks both the skill and knowledge adequately to prepare his defense, even though he have a perfect
one. He requires the guiding hand of counsel at every step
in the proceedings against him. ..Without it, though he be
not guilty, he faces the danger of conviction because· he does
not know how to establish his innocence, If that be true of
men of intelligence, how much more true is it of the ignorant
and illiterate, or those of feeble intellect.' Those observations are as pertinent in connection with the accused's plea
as they a.re in the conduct of a trial. The decision to plead
gui}ty is a decision to allow a judgment of conviction to be
entered without a hearing-a decision which is irrevocable
and which forecloses any possibility of establishing innocence. If we assume that petitioner committed a crime, we
cannot know the degre of prejudice which the denial of counsel caused. See Glasser v. United States, 315 U. S. 60, 75-76.
Only counsel could discern from the facts whether a plea of
not guilty to the o:ffense charged or a plea of guilty to a
lesser offense would be appropriate. A layman is usually
no match for the skilled prosecutor whom he confronts in the
courtroom. He needs tho aid of counsel lest he be the victim
of overzealous prosecutors, of the law's complexity, or of his
own ignorance or bewilderment.''
17*

18*

*Petitioner, an uneducated layman, a minor of 19
years of age, was held in jail for 9 days without communications with anyone and on the 9th of August, 1945,
called upon to make a vital decision upon the indictment, a
legalistic document that be had never seen before. Hardly
the ink was dry from the pen of the foreman of the Grand
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Jury that a few moments before had returned it into open
Court as a true bill.
There was never a tender of counsel in light of the surrounding circumstances.
Now let us look at the Common Law record, and the opinion of the Trial Judg·e in ·washington County, as set out
above and the undisputed evidence in the habeas cor,p1ts case
in the 'Richmond Circuit Court.
They say that they did not want the Court to appoint counsel because they wanted to plead guilty. It is clear from the
foregoing that the petitioner did not understand that the·
Court would appoint counsel to advise the petitioner in respect to his plea or to represent him in respect to mitigation
although the Trial .Judge gives him the highest penalty under
the. law except death in the electric chair without enoug·h concern foT him to advise him of the consequences of bis plea
or to give him one word of advice.
The penalty imposed was so shocking that it can hardly
be believed.
In substance the petitioner says to the Court: '' I cannot
accept the offer of counsel as the offer has no application to
one pleading guilty."
At that point the decisions of the highest Court of this land
imposed upon tl1e Judge of the Circuit Court of Washington
County to fully and clearly explain to this boy that the Constitution of the United States g"Uaranteed counsel to advise
him as to the plea.
19'*
*The Constitutional guaranty to counsel for a prisoner such as Haughey, exists where the Court does not
efliplain the consequences of the plea of guilty. It exists for
the reason that the law under such circumstances considers
the defendant incapable of making a proper decision. Because he is incapable adequately of representing himself, as
was said in Powell v. AlabCl4na, 287 U. S. 45, 53 S. Ct: 55, and
repeated in numerous decisions.
No one would consider that had the illiterate defendants in
Powell v. .A.laba-1na rejected an offer of counsel, that any such
waiver was intelligent. No one would think tbat these illiterate defendants could handle their own case under a plea of
not guilty.
The very fact that they were incapable of adequately representing themselves, also makes them incapable of intelligently waiving the Federal Constitutional rights of counsel.
No such rejection would waive counsel or make such a
trial less shocking.
As Haughey was incapable of making a proper decision
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under his plea, De lJfeerleer v. ll!f.ichigan,, 329 U. S. 663 67 S ..
Ct., 596; Ca,nizio v. New York, 327 U. S . 82, it follows l;e was
focapable of knowing· the value of counsel and could not intellig·ently waive counsel, and was entitled to counsel whether
requested or not.
As he was incapable of adequately representing himself,
11e became no more capable of representing- himself because he
:refused counsel, and the waiver was not intelligent.
While in Carter v. Illinois, 67 S. Ct. 216, and Foster v. Illinois, 67 S. Ct. 1716, the Supreme Court held in respect to
·older defendants than Haug·hey, that the ambit of the .Constitutional guaranty of counsel did not necessarily pertain if
the defendants were g·iven thorough advice by the Trial Judge
in respect to the consequences of a plea of guilty and
·20• what it involved, and under *such circm:nstances, discharge on habeas corpits could only be granted by the
petitioner's establishing the lack of wisdom in his choice in
pleading guilty.
The situation of Haughey was that of one in a situation
where justice could not be administered without counsel for
the accusied.
In Foster v~ Illinois, 67 S. Ct. 1716, the Supreme Court
said: "It is not satisfied by merely procedural correctness,
nor is it confined by any absolute rule such as that which the
6th Amendment contains in securing to the accused the assistance of counsel-by virtue of that provision counsel must
be furnished to an indigent defendant prosecuted in a Federal Court in every case, whatever the circumstances. Only
the other day iu a case concerning a charge of first degree
murder against a 17 year old defendant, in which we held a
deprivation of rights essential to a fair hearing, we took
pains to point out that the Court did not explain the consequenees of the plea of guilty and the record indicates considerable confusion in petitioner's mind at the time of the
arraignment as to the effect.of such a plea.
·
In this case there is neither proof nor uncontradicted allegation of any such miscarriage of justice in accepting pleas
of guiltv.
The 1:ecord of t1ie proceedings plainly imports an observance of due process. In the contemporaneou~ language of
the Trial Court, the defendants '' are advised of their rights
of trial and of the consequences of an entry of a plea of
guilty" the Court "advises and admonishes each of said
defend;nts of the consequences of entering such pleas of
guilty''. And the defendants thereafter still persisting their
pleas are received and entered of record.

16

Supreme Court of Appeals of Vi;ginia

*As said in Evans v. Rives, 126 Fed. {2nd) 633, at 640:"But the scope of review on habeas corpus is limited
to examination of the jurisdiction of the Court whose judgment of conviction is challenged, Bowen v. Johnson, 306 Ur
S. 19, 59 S. Ct. 442, <loes not therefore include the consideration of the guilt or innocence of the petitioner..
"And the assumption that had counsel been appointed for
the petitioner at the onset on the criminal proceedings they
could honestly have entered no other plea than that which
the petitioner himself without benefit of eor:nse1 had entered,.
is we think unwarranted and dangerous.''
21•

Ex Parte Meadows, 106 Pacific (2nd) 139, on the basis of'
Ex Parte Barnet.t, 94 Pacific (2nd) 18, after discussing numerous decisions of.the Supreme Court of the United States discharged petitioner convicted of armed robbery on Ms plea of
guilty in a case where the consequences of the plea were not
explained to him by the Trial Judge, although counsel were
tendered. The affidavit of the Trial Jl~dge in this case stated
he recalled the circumstances surrounding the plea of guilty
and that dcfen<1ant was advised of his Constitutional rigl1ts
and were particularly advised that he could have counsel. As
a matter of fact an attornev was called to the courthouse for
the purpose of conferring ,~ith him in the event he wished to
confer with counsel.
It was essential that the Judg·e of the Circuit Court of
Washington County ascertain that the waiver of Haughey
wa~ intelligent as the presumption was it was not intelligent.
This should have appeared on the record or at least the
habeas corpus proceedings in the Circuit Court should have
showed that this ascertainment was made by the Trial Judge
before receiving· the plea. The waiver of counsel was not intelligent.
*In lVilliam,s v. Ht1,ff, 146 Fed. (2nd) 867, page 869,
22•
the Court said: "But in this case the fact that appellant was 17 years old at the time of his plea corroborates his
testimony. It creates an inference .of fact that l1is waiver of
counsel was not intelligent. Such an i~1ference would be rebutted if the record showed that be was examined at the time
of his plea on the question of his intelligent capacity to waive
his Constitutional rights to counsel. Such a precaution is always advisable where the accused who waives his right to
counsel is a minor.
.
"In the absence of such a record it is incumbent upon the
capital government to show some other facts which rebut the
inference arising from the age of the accused. No such facts
appear in the record.''
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The Trial Judge did not explain to Haughey the seriousness of the charge and the severe punishment he could get
and clearly the waiver was not intelligent.
We respectfully submit that the judgment of the Circuit
Court of the City of Richmond be reversed.
W. A. HA.LL, JR.,
Attorney for Plaintiff in Error.
W. A. HALL, JR.,
Richmond, Virginia,
Attorney for Plainti ffin. Error.

I have seen this.
M. RAY DOUBLES,
Asst. Atty. Com. of Va.

RECORD
VIRGINIA:
Pleas before the Honorable Julien Gunn, Judge of the
Circuit Court of the City of Richmond, held for the said
city, at the courtroom thereof, in the City Hall, on the 11th
day of March, 1947. ·
Be It Remembered, that ·heretofore, to-wit: on the 6th day
of February, 1947: Came James P. Haughey, by counsel,
and filed his Petition for a vYrit of Habeas Corpus and s1t,bjiciend1,mi against W. Frank Smyth, Jr., Superintendent of
the Virginia State Penitentiary, which Petition., tog·ether with
the Exhibits filed therewith, are in the words and figures
following, to-wit:
page 2

~

(Filed February 6th, 1~47.)

Virginia:
In the Circuit Court of the City of Richmond.
James P. Haughey, Petitioner

v.

W. Frank Smyth, Jr., Superintendent of the Virginia State
Pentientiary, Respondent

18
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PETITION FOR WRIT OF HABEAS CORPUS

To the Honorable julien Gunn, Judge:
Your petitioner, James P. Haug·hey,, avers that he is a citizen of the United States and that he is being deprived of his
liberty by the respondent in the Virginia Penitentiary at
Richmond, Virginia, in violation of the due process of law
clause of the 14th Amendment of the Constitution of the
United States.
That the committment of the Circuit Court of Washington
County, Virginia, under which respondent holds petitioner
is void for the following:
Petitioner was arrested in Wytheville, Virginia, July 31,
1945, and was given a preliminary hearing in "\Vashington
County a day or so thereafter upon a warrant that charged
him with tlrn robbery of ],raneis Brewster on the 30th of
July, 1945.
. Potitioner was not represented by counsel at said hearing
and the case was certified to the Circuit Court of "'\Vashington
County. ·
Petitioner was indicted, tried, convicted and sentenced to
life imprisonment all on the same day in the Circuit Court of
Washington County on the 9th day of August, 1945.
He was continuously in jail from his arrest until sentence
and soon thereafter transferred to the Virginia Penitentiary
Svstem at Richmond.
page 3 ~ ·A. certified cop~r of the return of indictment into
Court is herebv filed and mai-ked '' Exl1ibit A'' and
made a part hereof antl"' asked to be read and considered as
if fully set out herein.
A certified copy of tlie indictment is hereby filed and
marked ''Exhibit B" and made a part hereof a.nd asked to be
read and considered as if fully set out herein.
A certified copy of the order of trial, conviction, and sentence is hereby filed and marked '' Exhibit C '' and made a
part hereof and asked to be read and considered as if fullv
set out herein.
·
·
A certified copy of the memorandum and opinion of the
Honorable "Walter H. Robertson, Trial ,Judge and ,Judge of
the Circuit Court of Washington County, Virginia, is hercb~
filed and marked ''Exhibit D'' and made a part hereof and
asked to be read and considered as if fully set out herein.
At the time of the trial aforesaid, petitioner was a minor
and a total stranger in asbington County, Virginia.~ being
· a resident of another State, and was wholly and totally with~
out funds to employ counsel to represent him, and illiterate
and ignorant and incapable of adequately making his own
defense.
1

,v
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He was in jail from arrest to trial and sentence and at no
time had the opportunity of consulting with counsel and did
not at any time have the advice of an attorney or even of a
friend~
·
.
The petitioner pleaded g·uilty to the indictment for robhery and refused the tender of counsel by Judge Robertson./
However, the consequences of his plea was not explained to
J,im and he was wholly unfamiliar with court processes, and ·
he did not ~ompetently and intelligently waive representation by counsel and be had an adequate defense to the indictment but due to his ignorance, and lack of knowledge of
c0urt procedure, could not assert. it.
Petitioner avers that roberry is punishable in Virginia by
-death or confinement for life or anv term not less than five
years in the penitentiary and that i1e received a sentence of
life imprisonment.
})Hge 4- }
That the Constitution of the United States guaranteed him representation by counsel and that the
Court was without jurisdiction to try him unless he waived
such representation competently and intelligently with full
knowledge of his rights and an appreciation and an understanding thereof and tlmt he did not waive representation
l1y counsel at his trial aforesaid competently and intelligently
and with an understanding of his rights and remedies.
Grave doubt exists whether a minor charged with a capital
·offense c~m under anv circumstances waive counsel and the
Supr(.lmc Court of· tlie United States has emphatically held
that one so situated as petitioner could not under any cir<'Umstances waive counsel in respect to the fixing of punishment and sentence, the said Court in Carter v. People of the
Sta,te of Illinois, decided December 9, 1946, laid this ruling
down for guidance of the Courts.
Therefore, your petitioner prays that on account of the
foregoing that the judgment of life imprisonment is void because the Trial Judge did not assign counsel and there was
no waiver thereof in law and the Court failing to become
organized and was without jurisdfotion and that he be granted
a writ of habeas corpus ad subjicienr.lmn, directed to the respondent, '"\V. Frank Smyth, Jr .., Superintendent of the Virgfoia State Penitentiary, commanding him to have the body
of this petitioner before the Bar of t11e Circuit Court of
Richmond, Virginia, at a time and place therein specified,
together with the t~me and cause of his detention and that
the judgment and sentence declared void and a nullity and
pefitioner discharg·ed.
/s/ JAMES P. HAUGHEY
"
Petitioner
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State of Virginia,
City of Richmo11d, to-wit:

Sworn to and subscribed before me this 5th day of February, 1947, by the petitioner, in my State and City aforesaid.
/s/ MILDRED IC HALL
Notary Public
My commission. expires June 26, 1949.

W. A. HALL, J:R ..
Attorney for petitioner
14 North 9th Street
Room #309
RichmondJ Virginia
page 6
EXHIBIT A''..
Yirginia:

r

''

Circuit Court of the County of ·washington, on Thursday:,
the ninth day of August, in the year of our Lord nineteen
hundl'ed and forty-five. .
Present: The Honorable "\Valter H. Robertson, Judge.
The Sheriff of this Court made return of the writ of venire

·f acias issued by the Clerk of this Court for a special grand

jury to appear before this Court on this day, said grand
jurors taken from a list furnished by the Judge of this court,
and said grand jurors were called and seven appeared, towit = J. Felix Gray, Chas. A. Allison, J olm S. Berry, Geo.
S .. Boucher, J. R. Statzer, John M:. Arnold and L. W. Booth,
who were examined on oath and all were found to be duly
qualified to serve. Thereupon Geo. S. Boucher was duly
appointed and sworn as foreman of said grand jury, and
together with J. Felix Gray, John S. Berry, J. R. Statzer.,
John M. Arnold and L. VV. Booth, who were further sworn
a jury of inquest in and for the body of ashington County,
received their charge and withdrew from the bar to consult
of their presentments, indictments and work and after some
time returned into court and upon their oaths presented the
following indictments which are ordered to be filed and
recorded:
Commonwealth,
v.
.
James A. Holloman

,,r
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INDICTMENT FOR ROBBERY.
A True Bill.

GEO. S. BOUCHER, Foreman.
Commonwealth,

v.

James P. Haughey
INDICTMENT FOR ROBBERY.
A True Bill.

GEO. S. BOUCHER, Foreman.
A Copy-Teste:

(Seal)
page 7 ~

·

/s/ LUCILLE B. V ...i\.N DEVENTER
D. Clerk·

''EXHIBIT B''..

Virginia
Washington County, to-wit:
The Jurors of the Special Grand Jury, empannelled and
sworn in and for the body of Washington County, in the
State of Virginia, at a term of the Circuit Court, held in and
for said county, on Thursday, the 91:it day of August in the
year of Christ 1945, upon their oath ~ t that James P.
Haughey on the 30th day of July in the year of Christ 1945.,
in the County of W asbington aforesaid, and within the jnris~
diction of the Court aforesaid in and upon one Francis Brewster, feloniously did make an assault, and him the said
Francis Brewster feloniously did strangle, smother, choke,
strike, beat, cut and wound with a deadly weapon or instrumentality, and the hands and feet of him the said Francis
Brewster did tie with a rope so that the said Francis Brewster could not move his hands and feet, and him the said
Francis Brewster in l1odily fear feloniously did put, and one
watch of the value of $50.00, one pocket knife of the value
of -$2.00 and $135.00 of the lawful money of the United States
of .America, of the goods and chattels, money and propery
of the said FrmJCis Brewster, from the person of the said
Francis Brewster by force and violence and against the will
· of the said Francis Brewster then and thereon the day and

i2
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year aforesaid in the County aforesaid feloniously did steal,
take and carry away, against the peace and dignity of the
Commonwealth of Virginia.
Presented upon the information of the following witnesses,
sworn in Court, and sent by it to the Grand Jury.
Francis Brewster
B. C.. White
E. C. Browning
page 8}

_ (Reverse side of '' Exhibit B ''.)

Filed: August 9, 1945.
LUCILLE B. VANDEVENTER,
D. Clerk..

The Commonwealth
'l).

James P. Haug·hey
INDICTMENT FOR ROBBERY..
A True Bill..
GEO. S. BOUCHER
Foreman ..

A Copy-Teste :
.(Seal)
page 9}

/s/ LUCILLE B. VAN DEVENTER
Deputy Clerk
''EXHIBIT C''.

Virginia:
.
Circuit Court of the County of Washington, on Thursday,
the ninth day of August, in the year of our Lord nineteen
hundred and forty-five..
Present: The Honorable Walter H. Robertson, Judge..
Oommonwealth
'l).

James A. Holloman

James P. Haughey v. W. Frank Smyth, Jr.
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INDICTMENT FOR ROBBERY.

Tbl.s day came the attorney for the Commonwealth and
(lame also the defendant in person, and the defendant having
indicated to the Court that he desired to have his indictment
disposed of and that he desired to enter a plea of guilty;
thereupon the Court inquired of the defendant if he had
counsel to represent hill_l and the defendant replied that he
did not, and the Court thereupon advised tbe defendant that
the Court would appoint counsel to represent him if be desired to be represented by counsel. The defendant then
stated to the Court that he did not wish to be represented
by counsel and that he wanted to enter a plea of guilty and
put himself on the mercy of the Court.
"\Vhereupon the defendant was arraigned and upon llis
arraignment pleaded guilty; and the defendant having waived
trial by jury and the Court and the Commonwealth's attorney having concurred in the trial of this case without a jury,
the Court proceeded to hear and determine this case on the
defendant's plea of guilty without a jury; and the Court
having heard the ·evidence introduced by the Commonwealth,
( the defendant lmving ·offered no evidence) and argument
of the attorney for the Commomvealth, recessed court until
2 o'clock p. m. to consider 11is findings, and after mature consideration of defendant's plea of guilty, the evidence of the
Commonwealth and the argument of the attorney for the
Commonwealth, is of the opinion that the defendant is guilty
of robbery as clmrgecl in the indictment, as shown in the written comments of the Court read in open court before pronouncing judgment and ordered to be filed in the record, and
the Court doth so find; and the Court is further
page 10 ~ of the opinion to fix the defendant's punishment
at life imprisonment in the State Penitentiary.
Thereupon it was demanded of the defendant if anything
he knew or had to sav whv the Court should not sentence
him according to law," and "nothing being said or offered in
delay of judgment, it is considered by the Court that the
said James A. Holloman be, and he is hereby, sentenced to
confinement in the State Penitentiary for the period of his
life.
Thereupon the defendant was remanded to jail until such
time as he can be removed to the state penitentiary.
Commonwealth
'IJ.

James P. Haughey
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INDICTMENT FOR ROBBERY.
This day came the attorney for the Commonwealth and
came also the defendant in person, and the defendant having
indicated to the Court that he desired to have his indictment
disposed of and that he desired to enter a plea of g·uilty;
thereupon the Court inquired of the defendant if he had .
counsel to represent him and the defendant replied that be
~ t . , and the Court thereupon advised the defendant that
the court would appoint counsel to represent him if be desired to be represented by counsel. The ·defendant then
stated to the Coµrt that he did not wisl1 to be represented by
counsel and that he wanted to enter a plea of guilty and put
himself on the mercy of the Court. •
Whereupon the defendant was arraigned and ·upon his arraignment pleaded guilty, and tho defendant having- waived
trial by jury and the Court and tbe Commonwealth's attorney having c·oncurred in the trial of this case without a jury,
the Court proceeded to hear and determine this case on the
defendant's plea of guilty without a jury; and the Court
having heard the evidence introduced by the Commonwealth
(the defendant having offered no evidence) and
page 11 ~ argument of the attorney for the Commonwealth,
recessed cpurt until 2 o'clock P. M. to consider
his findings, and after mature consideration of defendant's
plea of guilty to the indictment, the evidence of the Commonwealth and the argument' of the attorney for the Commonwealth, is of the opinion that the defendant is guilty of robbery as charged in the indictmcIJ,t, as shown in the written
. eomments of the Court read in open court before pronouncingjudgment and ordered to be filed in the record, and the Court
doth so find, and the Court is further of the opinion to fix the
defendant's punishment at life imprisonment in the State
Penitentiary.
Thereupon it was demanded of the defendant is anything
he knew or had to say why the Court should not sentence
him according to law, and nothing being said or offe-red in
delay of judgment, it is considered by the Court that the said
,James P. Haughey be, and he is hereby, sentenced to confinement in the State Penitentiary for the period of his life.
Thereupon the defendant was remanded to jail until such
time as he can be removed to the state Penitentiary.
A Copy-Teste:

/s/ LUCILLE B. VAN DEVENTER
(Seal)

Clerk

James P. Haugheyv. Vv. Frank Smyth, Jr.
page J.2

~

25

"EXHIBIT D."
Circuit Court Washington County.
May 1945 Term.
Aug. 9th, 1945.

Commonwealth

v.
James A. Holloman.
Commonwealth
v.
James P. Haughey.

I'

. l:

H

Francis Brewster,
Clark White, Deputy Sheriff,
E. C. Browning·, Deputy Sheriff,
Witnesses for Commonwealth.
On the night of July 30, 1945, Francis Brewster of Tazewell County, Va., driving· a truck out of Bristol toward .A.bh1gdon overtook Holloman and Haughey who asked him for
a ride and he picked them up. They told him they were in
the service and armed forces of their country and one said
he had been overseas hnd had waded through seas of blood.
Within a few .miles of Abingdon, with threats and the presan-:tation of a dirk or bowie-knife-or whatever its name mav
be-a fearful looking weapon which is in evidence, they forced
Brewster to turn off on the ''Jonesboro Road'' and after traveling several miles they bound his hands and feet, stu:ffed a
towel down his throat and ~ound it with a rope around his
head, hit him in the head with a bottle or some hard instrument, rendering him unconscious for at least a few moments,
took from him his pocke.t knife and watch and at least $134.10
and left him lying on the side of the road and the truck in
the ditch.
They were apprehended at Wytheville the next morning
and brought to Abingdon.
Indicating that they would like to have the matter disposed
of as quickly as practicable, a Special Grand Jury was empaneled and on this Aug·ust 9th, 1945, they were separately
indicted for Robbery.
They were brought into court and asked if they
page 13 ~ had employed an attorney and said no. They said
they were financially unable to employ counsel.
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They were asked if they wanted the court to appoint counsel
for them and said they c].id uat; that they wanted to plead
ITT!ilty and throw themselves au the roercy of +he com;±. Thereu.pon they were arraigned al\(] plea ~ttilty.
The Commonwealth presented its evidence, its witnesses
being· Francis Brew·ster, B. C. White, Deputy Sheriff, and
E. C. Browning, Deputy Sheriff.
,
At the conclusion of the Commonwealth's evidence, the defendants were asked if they cared to say anvthing-Holloman
said he did (not beat Bre~ster. Haugbeysald lie bad nothing
· -~
t o say.
The Commonwenlth did not ask for the death sentence, or,
rather, ·said it would not ask for it.
·
The Court took the matter under advisement and recessed
till two o'clock.
The Court knows of not extenuating circumstances. ~
!\-case of loH1tttal aig.l1way robbery.
The penalty for such an offense under Va. Code Sec. 4405
is death, or confinement in the penitentiary for life, or for any
term not less than eight years.
-Under the old law there was very little hope for any one
under sentence of life imprisonment. There may be more
hope under the present law. Tbe Board of Pardons and Reprieves, as I understand it, has the power to grant reprieves
or pardons in cases of this kind and will no doubt exercise
that power .whenever it is not incompatible with the public
interest to do so.
The Court tr):ing the case under the pleas of guilty without
a jury is of opinion that the defendants and eac~ of them
should be found guilty of robbery and their punishment should.
be fixed at imprisonment in the Penitentiary for life.

.

.

·w.H.R~5.

Before sentencing the. defendants the court read the. fore- .
g·oing statement and ~s~ tl::fendaB-ts if ~
page 14 ~ had anything to s a µ · e 1 : ~ o u l d
not now pronounce judgment against them, and
they said nothing.
Let these commen ts b~ filed in the record.

W. H. R., Jdg.

8-9-45.

A Copy_.:_Teste:
(Seal)

/s/ LUCILE B. VANDEVENTER,
Clerk.

James P. Haughey v.
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And on the same day, to-wit: At a Circuit Court
of the City of Richmond, held the said 6th day of

·February, 1947:

This day came J·ames P. liaughey and presented to ·the
Court a petition praying for a writ of habeas corpus ad subjicie"!dum, wb!ch pe!i!ion is now filed, and it appearing from
reading of said petition of James P. Haughey, duly signed
:and verified that there is probable cause to believe he is illegally imprisoned by W. Frank Smyth, Jr., Superintendent
of the Virginia State Penitentiary, and it also appearing
wherein said illegality consists, it is ordered that a writ of
habeas corpw; be, and the same is hereby, ordered to be issued by the· Clerk of this Court and directed to the said W.
Frank Smytli, Jr., Superintendent of the Virginia State Penitentiary, commanding· him to have and produce the body of
the said James P. Haughey before the Bar of the Circuit
Court of Richmond, Virginia, in the courtroom thereof, on
the 10th day of February, 1947, at 10 :00 o'clock A. M., together with the day and cause of his being taken and detained,
to do and receive what shall then and there be considered
concerning James P. Haughey, by the Circuit Court of Richmond, Virginia, and that he have then and there said writ of
habeas corvi,.s ad s·ubjiciendum.
page 16 }

And at another day, to-wit: At a Circuit Court
of the City of Richmond, held .the 11th day of February, 1947 :
This cause came on tl1is day to be heard on the petition of
James Patrick Haughey for a writ of habeas corpus, the writ
of habeas corp1u; issued by the Judge of the Circuit Court of
the City of Richmond, Virginia, on February 6, 1947, and
made returnable before the said court on February 10, 1947,
and the Return and Answer of W. Frank Smyth, ,Jr., Superintendent of the Virginia State Penitentiary; and the petitioner having; been produced before tbe· court in obedience
to the said writ of ha.beas corpus and the court, having heard
the evidence presented on behalf of the petitioner and on be. half of the respondent, and having- heard the arguments of
counsel, is of the opinion that the allegations of the petition
have not been pro:ven, that the rig·hts of the petitioner guaranteed by the Fourteenth Amendment of the Constitution of
the United States have not been violated, and that the peti:tioner is not entitled to be released from custody, wherefore
the Court doth further adjudge and order that the. petition
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for a writ of habeas corpits be, and the same is hereby, dismissed, and the writ of habeas corpus discharged, and the
Court doth further adjudg·e and order that the petitioner,"
James P. Haughey be, and he is hereby, remanded to the
custody from whioh he was taken by the writ of habeas corpits
heretofore isst1ed._ as aforesaid, to which action of the Court
the petitioner .e~c'epted and announced his intention to appeat
·
page 17
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(Filed February 11, 1947.)

Virginia:
In the Circuit Court of the City of Richmond.
James P. Haughey,. Petitioner,.
'IJ.

W. Frank Smyth, Jr., Superintendent of the Virginia State
Penitentiary, Respondent.
RETURN AND ANSWER OF RESPONDENT.

Now comes the respondent, vV. Frank Smyth, Jr., Superintendent of the Virginia State Penitentiary, and in obedience
to the writ of habeas corp1,.s issued by the Circuit Court of
the City of Richmond, Virginia, on February 6, 1947, and
made returnable before the said court on February 10, 1947,
produces the body of the petitioner, James P. Haughey, before the court.
In answer to the said writ and petition of the said James
P. Haughey, the respondent says that he is holding petitioner
in custody pursuant to an order of the Circuit Court of
Washington County entered August 9, 1945, convicting the
said Haughey of robbery by violence to the person and sentencing him to confinement in the penitentiary for life, acertified copy of which order is appended as a part of the petition in this cause.
The respondent denies each and every fact alleged in the
petition upon which the claim is based that the petitioner was
denied due process of law .as guaranteed to him under the
Fourteenth Amendment of the Federal Constitution in his
trial before the Circuit Court of Washington County on Au;..
gust 9, 1945.
Respondent says that the aforesaid trial of the petitioner
and the judgment entered therein were in all respects valid.
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Wherefore, the respondent prays that the writ
of habeas corpits be discharged, the petition dismissed, ~nd. that the petitioner be remanded to the cu~tody
from which he was taken.
·

/s/ W.
. W.

FRANK SMYTHt JR,;
FRANK SMYTH; JR,;

·Superintendent of the Virgblit
. State Penitentiary.

/s/ ABRAM P. STAPLES,
ABRAM P. S'11APLES,
Attorney General of Virginia.

/s/ M. RAY DOUBLES,

M. RAY DOUBLES,
Assistant Attorney General of Virginia.

/s/ W. CARRINGTON THOMPSON,
W. CARRINGTON THOMPSON;

Assistant Attorney General of Virginia.
Counsel for Respondent.
State of Virginia,
City of Richmond, to-wit:

I, Nerhea S. Etrans, a Notary Public in and £or the Cicy
and State aforesaid, hereby certify that W. Frank: Smytlit
Jr., Superintendent of the Virginia .State Penitentiary, personally appeared before me in my Oity and State aforesaid
and made oath that the allegations contained in the forego,
ing return are, to -the best of his knowledge and belief, truo.
Given under my hand this 10th day of February, 1947.
My commission expires: June 25, 1947.

/s/ NERHEA S. EVANS,

N otaty Public.

page 19

And now at this day, to ..wit: At a Circuit Court
0£ the City of Richmond, held the 11th day of
March, 1941 :
~

This day came the plaintiff, by counsel, and on his motion,

and after due written notice to the defendant, the stenographic
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transcript of the testimony and other incidents of the trial
in this case was authenticated by the Judge of this Court,
pursuant to Rule 21 of the Supreme Court. of Appeals of Virginia and this· day lodged with the Clerk of. this Court, and
is now ordered to be filed and made a part of the record in
this case.
·
page 20 } Virginia :
In the Circuit Court of the City of Richmond.
James P. Haughey (Petitioner)
v.
W. Frank Smyth, Jr., Superintendent ·of the Virginia State
Penitentiary (Respondent).

Transcript of all of the evidence and other incidents of
the above beard on February 10, 1947, in Chambers before
Honorable Julien Gunn, Judge of the said Court.
Appearances: W. A. Hall, Jr., Esquire, counsel for the petitioner; W. Carrington Thompson, Esquire, counsel for the
respondent.
page 21 }

JAMES P. HAUGHEY,
the petitioner, first being duly sworn, testified as

follows:
DIRECT EXAMINATION.

By Mr. Hall:
Q. Please state your name.
A. James Patrick Haughey.
Q. Are you a citizen of the United .States f
A. Yes, sir.
Q. Are you the petitioner in this habeas corpits proceedingY

A. Yes, sir.
Q. Are you the party that was convicted in the Circuit
Court of Washington County, Virginia, on the 9th day of
August, 1945, of robbery and sentenced to imprisonment in
the Virginia State Penitentiary for life 1
·
A. Yes, sir.
Q. Was the indictment returned by the grand jury on that
same dayY
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Mr. Thompson: Let the record show that, Mr. Hall.
Mr. Hall: The record shows that.
The Court: It does show thaU
Mr. Hall: Yes, sir~
Q. At the time of your trial in Washington
page 22} County for robbery, how old were you at that time?
A. Nineteen years old.
Q. In the proceeding·s you were tried by the Judge without a jury, is that correct J
•
A. Yes,. sir.
Q. Tried by the Judge without the jury?
A. Yes, sir.

The Court: Did the Court tell you you could have a trial
by ,Judge is you wanted it, or a jury?

Mr. Hall : I will develop 1liaf, if Your Honor please.
Q. Were you represented by counsel in the proceedings?
A. No, sir.
Q. You say you were convicted of robbery and sentenced
to imprisonment for life?
A. Yes, sir.
Q. How long before your trial were you arrested Y
A. About nine days.
Q. During the time from your arrest until your trial and
.sentence to the penitentiary, were you out on bail, or were
.
you in jail Y
A. ·No, I was in jail.
·
Q. Tell the Court .of the circumstances of the robbery of
which yori were convicted.
A. On the night of July 31 about eight-thirty
page 23 } P. 1\f. me and this other fell ow James Holloman
were in Bristol, Tennessee. We started to hitch
a ride toward Wytheville, and Francis Bre~ster, I believe,
stopped his truck and asked us if we wanted a lift. We said
yes, and got in the truck. We had been drinking pretty
heavily that day, both of us.
· James suggested that we rob this man, who gave us the
ride. I was kind of leery of it at first, scared. He said we
-could do it and get away with it. After we was out of town
about a -mile or two he was sitting in the middle and I was
on the outside, be pulled this knife out and told Mr. Brewster
to pull over to the curb,, it was a holdup.
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Mr. Brewster he taken it as a joke at first, and Jim placed
the knife at his neck and Mr. Brewster stopped. I got out
of the truck and went around the other side, got in the
driver's seat. We started out again, came on to a road I be~ieve it was the Jones borough Road, and we turned off there.
Went for about a mile, 1tnd the truck became stuck in the
mud. On the side of the road. Wheteupon we ordered ::M:t.
Brewster out, and Jim ga'1e me the knife to hold on Mr.
Brewster while he searched him. Which I did. He searched
him and took about· a hundred and forty dollars and hi$
watch and penknife.
Jim told me to hold the knife on him while he got some
rope and tie~ biin up, which I did. We were on the side of
the truck, had the headlights on, but it was very dark and
rainy. All of a sudden I heard a noise there, and
page 24 ~ Jim had hit Mr. Brewster on the head with a bottle.
·
He had been drinking wine from this bottle. Right
there, that is the part I regTetted, becaus.e I thought maybe he
had killed him, because Mr. Brewster fell on the ground. Re
came up t~ his feet agai1!- ~ediately1 though, and star~ed
to plead with us not to kill h1II1, he said that he had a wife
and two or three children.
I told Jim, I said ''Don't hit him again, just tie him up
and we will leave''. So Jim took the rope off 0£ the back
of the truck, and tied and gagged Mt. Brewster up, and he
laid him on the side of the· road. From there we walked back
to ~he highway' .and a man and woman picke~ us ur and took
us mto Wytheville. No, they too us to Mar10n a first, and
then we got a Greyhound Bus from Marion to Wytheville.
At yVytheville the police wete waiting· there, ~wo or. three
officers; and they grabbed me around the waist. J 1m he
managed to g·et into the lavatory in the bus station, but they
arrested him a few minutes later, took us to the County Jail
there at Wythevilla.
They found the kni£e on m~ a.nd flf ty dollar bill ahd some
change, but couldn't find anything on Jim.
.
They questioned us and put us i~ the cell there. I sort of
passed out in there. Didn't know what wa.s going on. Finally
they took us out early in the morning and took us to Abingdon.
page 25 ~ Q. That is the county seat of Washingto~
·CountyY
A.. Yes, sir.
Q. Go ahead.
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A. Francis Brewster was with us then, and two detectives.
They put us in the County Jail there at Abingdon, about five
o'clock on the first of August. Took us out about ten A. M.
that same morning, to have a preliminary hearing. In which
both pleaded g-uilty to the charge of robbery. Then we was
put back into the jail again, and stayed there until August 9,
the day we wa~ tried.
.
Q. Mr. Haug·hey, explain to the Court what was your physical and mental condition at the time this happened?
A. I am a diabetic, and have been ·since September 12,
1944.
I was honorable discl1arged from the United States Navy
at that time. In May, 1945, I had just come back from Belgium, I was in the Merchant Marine for a time, and had been
drinking l1eavily, and about the third or fourth of May I went
into a coma and had to be placed in an Atlantic ·City Hospital, at Atlantic City, New Jersey. Whereupon I stayed
there a week. After that I got out, I was going to the family
doctor, but I don't know what was the matter, I kept on drinkt.
ing, kept getting worse.
Q. What were you drinking mostly?
A. "\Vine and beer and mixed in with a little wine.
page 26 ~ Q. How many days had you been drinking prjor
to the trouble with Mr. Brewster?
A. I would say about a week.
Q. Had you drank every day during that time T
A. Yes, sir.
Mr. Thompson: There is nothing in the petition about any
drinking, or any difficulty with diabetes or anything like
that. The sole question is whether or not this man's constitutional right to a counsel was protected at the trial. I
do not know what he is leading up to, but there is no issue
in the pleadings about this diabetic condition.
Mr. Hall: He said be didn't waive the right of counsel. All
of those questions are going to become very fundamental as
to whether or not there was a waiver.
Mr. Thompson: What has the diabetes to do with iU
Mr. Hall: I will develop that.
The Court: I do not quite comprehend the relevancy of
that, Mr. Hall. ·
Mr. Hall: For the information of the Court, it is going to
become very pertinent under the cases of Johnson
page 27 ~ versus Zerbst, and Carter against People of Illinois as to whether or not it was a competent and
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intelligent waiver of counsel as to tliis man's condition at
the time it happened.
The Court: Does that affect his mentality, this diabetic
condition? Does that affect his mentality?
Mr. Hall: I can state to Your HonorMr. Thompson: Have you any medical testimony to that
effect?
.
Mr. Hall: I think I can state some in my brief.
Mr. Thompson: We are on the evidence, now.
The Coui;t: You may get it in the record, if you want to.
Q. How much alcohol had you been drinking each day for
several days prior to this irouble with Mr. Brewster?
A. I would say three ~ a r t s of beer a day, and a
few drinks of whiskey, that could ooobtained.
Q. What affect would your drinking have upon you?
A. I used to get dizzy spells and cramps all throug·h my
logs, iny feet used to swell up. I was nervous and dizzy at
times.
Q. Were you affected in that way immediately before this
trouble?
·
A. Yes, after I came out of Atlantic City Hospage 28 ~ pital I used to get those spells every so often.
Q. How much weight did you lose while you were
incarcerated in jail in Washington County?
A. I weighed a hundred and fifty-four when I went in there.
I weig·bed one hundred and eleven pounds upon entering the
penitentiary here in Richmond.
Q. Did you know what you were doing· when you became
connected in this trouble T

Mr. Thompson: I object to that, Your Honor. That is going into the question of his guilt or innocence. We cannot
do that on habeas corpir,s proceeding·s. He has told what he
did there. He remembers it all very well, I think.
Q. Did you know what you were doing when this trouble
·
happened!
A. I have sort'of a hazy remembrance of it.
Q. How much bad you drunk that day?
A. I was pretty well drunk, when I started out that afternoon about four o'clock. Started out at Bristol.
Q. What time did you meet Mr. Brewster!
A. About eight-thirty that evening.
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Q. You say you were nineteen years old at the time you
were tried in Washington County?
A. That is right.
Q. Tell the Court what trouble you had, if you
page 29 } had any trouble before, if so what was it Y
A. Yes, State Home for Boys at Jamesburg,
New Jersey, was there three times, housebreaking and had
two charges of automobile theft.
Q. How old were you when you were first sent to tlie reformatory?
A. I believe it was thii'teen, probably fourteen..
Q. Between thirteen and fourteen?
A. Yes, sir.
Q. Between thirteen and nineteen how much of your time
do you suppose you spent in a reformatory .up in New J ersey Y
A. I would say close to a year and one half. The records
will show the definite time.
Q. You were never charged with robbery before, were you t
A. No, sir.
Q. Who suggested holding somebody up that day, you or
the other man?
A. Jim suggested it.
Q. Who is Jim?
.
A. He is James Holloman. He is deceased now.
Q. Didn't some one kill him after he got to the penitentiary?
A. Yes, sir..
·
Q. Wasn't the man acquitted that killed him f
A. I really don't know.
page 30 } Q. You say tba.t the morning after you were
arrested you were given a preliminary hearingY
A. Yes, sir.
Q. You pled guilty at~t hearing?
A. Yes, sir.
Q. Were you represented by counsel at that hearing!
A. No, sir.
Q. Were you advised by the Justice that tried you of your
1·ights to counsel?
A. No, sir ; I was not.
Q. Did you have the funds to employ counsel for your
trial f
A. No. .
Q. Could you have gotten it from some source t
· A. I could have probably gotten it from home, but I clidn 't
want my father to know I was in this trouble.
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Q. Had you ever been in Washington County befo~e the
31st ·of July, 1945 ¥
A. No, sir.
Q. Did you know any one in the County°l
A. No, sir.
Q. Did you have any one in the jail where yon stayed thereto advise you in respect to your legal rights-!
A. No, sir ; I did not.
page 31 ~ Q. In the course of the proceedings at the trial
didn't James Holloman, the other boy that was
connected with this trouble, he denied striking the man,.
didn't he¥
A. Yes, sir. .
.
Q. How much weight did you lose in jail f
A. I said. I. weighed a hundred and fifty-four when I went
in. When I was admitted to the penitentiary I weighed onehundred and eleven pounds.
Q. Judge Robertson was the judge that sentenced you to
the penitentiary!
A. Yes; sir.
Q. What time were you brought into the courtroom when
the Judge sentenced you to imprisonment for life 1
A. Two o'clock August 9, two P. M.
Q. That was on August 9, 1945 Y
A. Yes, sir.
Q. Was that the time the trial started, or was that the
funeA. No, the trial was in the morning at ten A. :M:.
Q. The question I asked you was: What time were you
brought into Judge Robertson's court t
A. At ten A. M.
'
Q. At ten A. M. August 9, 1945 Y
A. Yes, sir.
Q. Neither you nor James Holloman had connpage 32 ~ sel, that is correct, isn't iU
A. That is right, s'ir.
Q. H~d you ever seen a cQpy of the indictment against you
at any tuneY
A. No, sir ; not until I The Court: Was the indictment read f
Q. Previously had you seen a copy of the indictment f
A; No, sir. ·

----
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Mr. Thompson: The indictment was read on the same day.
The Court: The indictment was read to him when he was
arraigned.

9. When .the in.dictment was read to you y ~
gmlty, that 1s correct?
A. Yes, sir.
Q. Did Judge Robertson inquire of you or Holloman if
you wanted counsel to represent you in the proceedings t
A. Yes, sir& at tae t11ifll.
By the Court:
/
Q. You did not ask for counsel f
A. No, sir; I pled guilty.
By Mr. Hall. (C.ontinued)
Q. Did Judge Robertson inquire of you whether you desired counsel to represent you on this charge?
·
A.~r.
page 33 ~ Q. What dia you tell Judge Robertson7 ..,. _ _ . /
A. I told him no, sir, I"1idn·'t ~rapt any. ~
pleading guilty.
Q. Were you tried separately or at the same time with
James Holloman 7
A. Tried together.
Q. You have stated Judge Robertson offered you counsel,

is~
es, Y
··
·
e state to you he would appoint counsel if ·you
wanted counsel Y
· A. No, sir; he didn ;t say, he just asked me the question
if I wanted one.
Q. What were the words of Judge Robertson!
A. I don't exactly remember.
Q. As clearly as you can recall.
·
. A. He
~,oint cou~.s~l..
him no, sir, t didn:t w_.-~,..-, - -4l---1einliRg gmJt?t
Q. Did he offer the same counsel to you and tbe other boy,
or did he offer you separate counsel t
A. He offered u
ate, asked me first and then he
asked James.

~sk~;r-:::i!

I told

The Court: As I understand it, Mr. Hall, he did not ask
for counsel because he pied guilty.

~
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Mr. Hall: That is correct.
Mr. Thompson: Ancl the Court offered him
counsel.
.
Mr. Hall: I admit all that. I am coming to these cases,
Your Honor, and I think you will see its. relevancy.
page 34

~

Q. Did you understand Judge Robertson to mean he would
appoint the same lawyer for you and Holloman in case you
desired counsel, or that be would appoint a separate lawyer
for each of you?
A. I was under the impression he would appoint one lawyer for the both of us.
Q. Did Judge Robertson explain to you the two classifica·
tions of robbery in Yirg'inia Y
A. No, sir.
.
Q. Did Judg·e Robertson explain to you the penalties fixed
by th~ law of. Virginia for the crime of robbery Y
A. ·At the time he sentenced us.
Q. ·When be received your plea, did lie explain to you the
penalties fixed by the law of Virginia for the crime of robbery?
· A. No., sir; nothing until that afternoon.
I

•

By the Court:
Q. He did tell you what tbe penalty wasf
i A. When he was sentencing tts, when we were se~tenced.
page 35 ~

By Mr. Hall: (Continued)
Q. vVhen you.pied guilty did you know what the

penalties were that you could have gotten Y
A. No, I had no idea.
By the Court:
Q. Didn't the Court tell yo.u what the penalties were?
A. That was in the afternoon. In the morning about tenthirty when the trial was over he said he would not sentence
us now, said he wouldn't be too hasty about the matter. wait
until that afternoon. He put us in jail, brought us back at
two P. M. That is when lie told us about the sentence, and
how much time I was going to get.
.
Q. Did the Judge tell you that you could have a trial by
jury if you wanted iU
A. No, he did not.
Mr. Hall:
minute.

Your Honor, I am coming to that in just a
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The Court: H~ w.aived a jury because he pled guilty..
Mr. Hall: No, sir.
The Court: Didn't he plead guilty f
Mr. Hall': Yes, but I am coming to my authority .and explanation of that,, I think.
·
By Mr. Hall: ( Continued)
Q. When you pled g·uilty and when you refused counsel,
did Judge Robertson at that time explain to _you
page 36 ~ the penalties under the laws of Virginia for the .
crime of robbery?
A. No, h-0 did not.
Q. Did you know the penalties for ·the crime of robbery
as fixed by the Legislature of Virginia at any time 1
A. No, sir.
.
The Court : General Assembly" of Virginia. It isn't the
Legislature.
Mr. Hall.: Yes, sir.

Q. Did Judge Robertson explain to you that in tbe event
you pleaded not guilty that you could have a jury to try
you?
A .. No., sir; he did not.
·
Q. Did you know that if you had pled not guilty under the
law of Virginia the jury would have fixed your punishment
.and not the Court, did you know that?
A. Yes, sir ; I was under that impression.
Q. You were under what impression?
Mr. ·Thompson: He answered the question.
The Court: 'Said he knew that.

Q. You knew that the jury would fix your punishment if
you pleaded not guilty rather than the Court?
A. Yes, sir.
•
Q. You didn't know what that punishment was, did you·t
A. No, sir.
Q. You didn't know within what realms that
·page 37 ~ punishment could have been fixed, did you!
A. No, I did not.
·Q. Did the Court inform you?
.
A. No, sir.
·
Q.' How did you know that in the event you would plead
not guilty a jury would fix your punishment, was that a guess,
or -did you know?
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A. No, I guess it was sort of a guess. I thought that is
the way it worked.
Q. How much education have you had, Mr . H3:,ughey Y
A. Through the eighth grade.

By the Court :
Q. Do you know the difference between right and wrong °l
A. Yes, sir.
By.Mr. Hall: .(Continued)
Q. Did you know that a plea of not guilty could have been
entered in your case?
A. They way I looked at it they had so much evidence right
there, and the witness he identified both of us, I saw no need
for· not pleading not guilty.
Q. Why didn't you ask for a jury Y
A. We wanted to get this thing, get it over with as soon
as possible..
.
Q. Although you would not have denied the crime in that ,
event did you know you could have a jury!.
page 38} A. No, sir.
·
.
Q. Was that explained to you by Judge Robertsonf
.A. No, sir; it was not.
Q. In a criminal case, when did you think a man could have
a jury?
Mr. Thompson: If Your Honor please, this man is obviously a layman. I don't think these questions are proper,
and there is no use questioning him about legal procedure .. ·

Q. When did you think a man could have a jury 7
A. When he pleaded not guilty.
Q. Did you think a man had to d~ny his guilt in the event
he pled not g-uiltyY
A. Yes, sir.
By the Court :
Q. Do I understand that you kne-r t_h~t you had violated
the laws of the Commonwealth of Virginia!
A. Yes, sir.
Q. Criminal laws Y
A. Yes, sir.
Q. And you knew if you admitted your guilt you would be
s1:1bject to punishment?
·
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A. Yes, sir.
.
The Court: Is it your position, Mr. Hall, he didn't have
a fair and impartial trial there; that he waived a
page 39 ~ jury, pied guilty to the offense· before the Court,
and knew that the Court would fix the punishment,
does he deny thaU
Mr. Hall: No, he doesn't deny his guilt.
The Court: ·what is your plea?
Mr.. Hall: I think I can develop it when I come to my
argument, Your Honor.
By Mr. Hall: (Continued)
·
Q. In the proceeding·s before ·Judge Robertson, who testified for the Commonwealth Y
A. Mr. Brewster.
. Q. Who else!
A. I believe there were two detectives, Mr. Brown and Mr.
Whitting.
·
,
Q. You say Mr. Brewster and two detectives!
A. Yes, sir.
Q. Were they the only witnesses for the Commonwealth
that testified Y
A. Yes, sir.
Q. Were those witnesses cross examined at all Y
A. No, sir.
Q. Were any witnesses called in your behalf?
A. No, sir.
Q. Did you testify yourself¥
A. No, sir; I just pied guilty. That is all there was.
Q. You didn't testify, did you Y
page 40 ~ A. No, sir.
Bv the Court:

•Q. Didn't the Court ask you if you wanted to make any
statemenU
A. Yes., sir, before he sentenced me I said no.
The Court: What is your plea here, Mr. Hall?
Mr. Hall: I am going to show you aiter a while.

\

:

By Mr. Hall: (Continued)
Q. You say none of the witnesses for the Commonwealth
were cross examined Y
·
A. No, sir.
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Q. What penalties did you think you could get for the
orimeY
A. I didn't have any idea.
Q. What -did you expect to getf
A. No more than two years.
CROSS EXAMINATION.

By Mr. Thompson:
Q. When were you born T
A. January 7, 1926.
Q. Where?
A. Northfield, New Jersey.
Q. I believe you stated you went through the
page 41 ~ eighth grade 7
A. Yes, sir.
Q. How old were you when you were sent to the ref ormatoryY
A. Thirteen.
Q. How old is your fatherf
. A, Fifty-nine.
Q. Wbat is his occnpationf
A. Crane operator.
Q. In New Jersey!
A. Yes, sir.
Q. Is your mother livingf
A. No, sir.
Q. Do you have any brothers and sisters f
A. I have three brothers and one sister.
Q. Are your brothers working?
A. Yes, sir.
Q. When were you last released from the reformatoryf
A. February of 1943.
Q. Wba t did you do then Y
A. I tried to enlist in the United States Navy..
Q. You were seventeen then Y
A. Yes, sir.
Q. You couldn't enlist 1
A. That is right.
page 42 ~ Q. What did you do then f
A. I worked around at an express company
there until July, and enlisted in the Merchant Marine with
the consent of my father.
Q. What was your wage while working for the express
company!
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A. Twenty-five dollars

a week.
You enlisted in the Merchant Marine in July, 1943 t
Yes, sir.
·
What kind of a position did you havet
Messman.
What were your wages?
A. I averaged two hundred and fifty dollars a month.
Q. Two hundred and fifty dollars a month?
A. Yes, sir.
Q. I believe you signed shipping articles before you go
in the Merchant Marine, don't you?
A. Yes, sir.
Q. Sailing articles f
A. Yes, sir.
Q. Which line were you with t
A. Atlantic Refinery.
Q. Sailing on tankers T
A. Yes, sir; not all the time.
Q. Were you on coast wise traffic?
page 43} A. I made two coastwise trips, and one aboard.
Q. ·where did you go abroad!
A. Into France, Cherbourg, Belgium, England.
Q. "When did you leave that job?
A. In April, 1944., that is when I took and went into the
Navy.
Q. Were you with the Merchant Marine continuously from
July, 1943, to April, 1944Y
A. No, I missed maybe a month in time between trips..
Q. "While you were spending your money f
A. That is rig·ht.
Q. In April, 1944, you enlisted in the Navy?
A. Yes, sir.
Q. Wl1ereabouts t
A. Camden, New Jersey.
Q. Did you go in as a seaman, or were you given a rating1
A. No, went in as seaman.
Q. Did you ever attain a rating?
A. No, sir.
Q. Didn't you make application for cook's rating!
A. Yes, sir; I did. It was granted, but they didn't give
us the rating some how another. I have the paper.
Q. You were eighteen when you went in the Navyt
A. Yes, sir.
page 44 ~ Q. Where were you on duty in the NavvT
A. Took my boot training at Bainbridge, ~:Maryland, from there I went to Pensacola, Florida~ at the base

Q.
A.
Q.
A.
Q.

"
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there. Stayed there to September 12, and I was admitted
to the Naval Hospital at the base.
Q. At Pensacola T
A. Yes, sir.
Q. You received a medical discharge?
A. Yes, sir.
Q. Were you there at the Naval Air Station at Pensacola t
A. That is right.
Q. Did you ever get in any disciplinary trouble in the
Navy!
.A.. No, a clean record.
Q. What did you do after you got your medical discharge t
.A.. I went _to work for the Army in Atlantic City, New
· Jersey.
Q. For the Army?
A. Yes, sir.
Q. As a civilian f
A. Yes, sir.
Q. What were you doingf
A. Chauffeur.;
Q. A chauffeurf
A. Yes, sir.
page 45 ~ Q. What was your wage there T
A. Thirty-two dollars a week.
Q. Were you driving a truck or private automobile?
A. Truck and private automobile.
Q. How long did you do that?
A. I stayed there about a month.
Q. Then where did you go T
A. I got into some trouble again there.
Q. Where!
A. At Atlantic City. Stole a car.
Q. Yon stole a car Y
A. Yes,. sir.
Q. The Army fired yon f
A. No, sir ; I quit.
Q. You quit the Army Y
A. Yes, sir.
Q. What was the outcome of that case of the stolen automobile?
A. They gave me a suspended sentence with the idea that
I would go back into the Merchant Marine, which I did.
Q. That was in the Court in Atlantic Citv Y
A. _Yes, sir.
..
Q. How long a suspended sentence did they give you f
A. Eleven months.
·
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~

Q. Eleven months?
A. Yes, sir.

Q. You w~nt back in the Merchant Marine 7
A. -Yes, sir.
Q. What line did you sail with then t
A. I don't remember the line. It was in Boston. I have
my discharge from the ship at home.
Q. ,,Tere you.back on a tanker thenf ·
A. No, it was a liberty ship, ammunition.
Q. What ~ere your wages then, same as before?
A.· Yes, sir.
.
_Q. You worked under the steward, did you, or under the
purser!
A. Under the steward.
Q. How long did you stay in the Merchant Marine that
timeY
A. Eighty-two days altogether.
Q. That was just one trip T
A. Yes.
Q. ·where did you go?
A. Cherbourg, France., at first. From there· I went to
Belgium. From there to Portsmouth, Eng·land, back to New
York.
Q. You were discharg·ed from the Merchant Marine Y
A. Yes, sir.
Q. When was that?
A. I believe that was April 28, 1945.
page 47 ~ Q. ·what did you do after thaU
A. I went on sort of a spree there and finally
.wound up in the hospital for a we~k.
Q. Didn't you steal another car there, too Y
A. June, next month.
Q. Where did you steal _that cart
A. From Atlantic Citv.
Q. What was the outcome of that?
A. I was out on bail.
Q. You still were out on bail from that offense 7
A. Yes, sir.
Q. You skipped bail Y
A. That is right, sir.
Q. Was Holloman, this other fellow, with you all the timeY
A. No, I met him around the 15th of July.
Q. The 15th of July?
A. Yes, sir.
Q. Didn't you and Holloman get in some trouble about
_ some stolen whiskey Y
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A. Yes, sir.
.
Q. Where was that?
A .. In McKee City, a place about· fifteen miles from At.:.
Jantic City.
Q. New Jersey?
page 48 ~ A. Yes., sir.
Q. How much whiskey did you steal Y
A. They estimated it at a thousand dollari.
Q. What did you do with the whiskey?
A. Sold it.
Q.. Sold it?
A .. Yes, sir. ·
Q. You haven't been tried on that charge, have you Y
A. No, sir.
Q. How did you get down to Bristol, Tennessee Y
A. We was coming up from New Orleans.
Q. How did you get to New Orleans!
A. By hitch riding, hitching rides.
Q. Down the East Coast?
A. Yes, sir.
· Q. Had you been working in New Orleans?
A. No, sir. We was there about a day, came back up.
Q. You were on the outskirts of Bristol when you caught
a ride with Mr. Brewster, is that right?
A. That is right, it w_as right almost in town, I would say,
at the last traffic light there.
· Q. You were given a preliminary hearing just before your
incarceration at Abingdon?
A. They put us in the jail first and took us out at ten
A. M. that morn_ing.
.
page 49 ~
Q. Do you recall how they happened to try you
on August 9th Y Did you request a trial?
A. We requested it as soon as possible.
Q. You wanted to plead g11ilty and get it over with as soon
as possible?
A. Yes, sir; because they said otherwise we would have to
wait until the October Term of the Grand Jury .. I could have
never made it in jail.
Q. You came out in Court that morning and made a clean
breast of it?
·
A. That is right, sir.
Q. And were sentenced f
A. That· is right.
Q. When did you first get the idea it was something def ective about this conviction Y
·
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A. Well, I found out it was .supposed to be a constitutional
.
:right to be appointed couneel.
Q. How did you find that out?
A. This fellow over here, at the penitentiary.
Q. What did.you do then?
A. I employed the services of :Mr. Hall here.
Q. You made no effort to get in touch with yout father
·or any of your brothers when you were in jail at Abingdon,
did YQUf
A. No, sir.
·
page 50 } By the Court!
Q. Why didn't you?
A. I was sort of ashamed, didn't want my father to know
:about it.

By Mr. Thompson: {-Continued)
Q. How many times were you sent pack to the reformatory
for parole violations 7
·
·
A. Twice.
Q. Twice!
A. Yes, sir.
·
· Q. Were you employed at all between the time that you
were released from the Merchant Marine on April 28, and
the time that you got into this trouble on the 31st of July7
A. No, sir.
Q. You were still blowing your money, were you!
A. That is right.
Q. Did you make any request for medical attention while
you were in the jail at Abingdon Y
·
A. I asked about it, and they said, asked the jailer and he
8aid he didn't know anything about it.
Q. They had a physician there, didff't they f
A. I never seen one. ·
Q. You did not?
.
A. No, sir.
Q. Did you tell Judge Robertson that you were
·page .51 ~ suffering from diabetes?
A. No, sir.
Q. Judge Robertson has a statement in the record here
that h~ asked you about counsel, you stated that you did not
.desire any, and that you said you ·wanted to enter a plea of
guilty and put yourself on the mercy of the Court.
Is that right?
A. That is right~
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Q. Do you remember his reading this statement back to
you?
A. No, I ~on 't remember it.
RE-DIRECT EXAMINATION..
By Mr. Hall:
Q. In answer to a question of Mr. Thompson ts there, you
stated that you made a clean breast of it. You mean by that
by your plea of guilty, don't you T
A. Yes, sir.
Q. But you did not testify in the trial before Judge Robertson in the Circuit Court of Washington County, did you T
A.- The only thing I said was-No, sir, when he asked me
if I had anything to say before sentence was passed I said
no.
Q. You didn't testify anything in respect to the crime, did
you!
page 52 ~ A. No, sir.
Q. I believe you stated that the Judge at the
preliminary hearing did not offer you counsel, did he!
A. No, sir.
By Mr. Thompson:
· Q. The record states Holloman said he didn't hit him. Is
that right?
, A. That is right.
By Mr. Hall: (Continued)
Q. At the preliminary hearing was the victim of the rob.
bery, Mr. Brewster, present Y
A. He was ..
Q. That was the day following the trouble Y
A. That is right, sir.
The -Court: Mr. Hall, yon don't state here that he was advised he could have counsel if he wanted to. I understood
him to say the Court told him, asked him if he wanted counsel,
and he said no he was going to plead guilty.
Mr. Thompson: That is a tender of counsel there.
The Court: (Referring to some paper writing.) I don't
see it anywhere in here the Court advised him he could have
oounsel if he wanted it.
Mr. Hall: Look right over here (showing a part
page 53 ~ of this paper writing to the Court).
The Court : I see it. I see.
Mr. Hall: That is all of my testimony.
Witness stood aside.
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RO~Y: C. THOMPSON,

a witness mtroduced m behalf of the respondent first being

duly sworn, testified as follows:

'

DIRECT EXAMINATION.
By Mr. Thompson:
Q. Please state your name and address t
A. Roby C. Thompson, Abingdon, Virginia.
Q. What is your official position 7
A. Commonwealth's Attorney for :\~ashiBgton Gonnty.
Q. How long have you held that position f
A. Tliis is my eighth year.
Q. Did you prosecute the case of Commonwealth of Virginia against James P. Haughey on an indictment for robbery!
A. I did.
Q. Haughey has filed a petition for a writ of habeas corpus
in this Court, Mr. Thompson. He is stating that
page 54 ~ his constitutional rights were violated in that counsel was not assigned for him.
I wish you would tell His Honor just what happened at the
trial.
A. There were two of these defendants, and they were
asked by the Court if they had counsel, and replied that they
did not. The Court offered to assign counsel to them, and
they rejected counsel and said that they wanted to plead guilty
and put themselves on the mercy of the Court, and did not
want to stand trial.
Q. Did Judge Robertson explain to them fully their rights
to counsel!
A. He certainly told them that they had a right to have
counsel, and he told them .that he would assign counsel to
them without any cost to them.. He said that he would assign
them good, or competent, counsel.
Q. What steps did he take toward securing counsel 1
A. Well, he discussed with me what counsel ought to be
assigned, or what counsel that I would suggest. He had determined to appoint Mr. Fred C. Parks, who is a capable and
competent criminal lawyer.
The Court: I know him very well. I know Mr. Parks very
well.
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Q.. :Did he summons Mr. Parks to the courtroom?
A. Mr. Parks came to the courtroom. It is my
page 55 ~ understanding the J udg·e had the sheriff to call
~ r k s and ask him to come ta tl1e-co.urthouse
to discuss the matter with him, but when l\fr. Parks came in
why the defendants insisted that they didu 't want connse1.
and consequently Mr. Parks was not appointed, arid did not
appear for them.
'
Q. Do you think that the petitioner Haughey fully understood what he was doing then T
A. Well, I would say it was nothing abnanuaJ abon.l_his appearance. He looked like a normal man. The Court explained his rights and that he would give him counsel, and it
w()uldn 't cost him anything. This was a serious offense. He
told him what the punishment mig·ht be in it, whether he understood that or not I couldn't say, but I mean it was nothing to put us on notice that be woulcln 't understand it.
· Q. The record shows that this case was tried on August 9th.
·was there trial, the trial of these two boys, during a regular
criminal Term f
A. Yes, sir.
·Q. During a regular criminal Term f
A. It was during a regular Term of Court.
.
Q, Why was it they were indicted by a special Grand J uryf
. A. Information came to my office from the sheriff's office
that these prisoners were insisting on being, having a speedy
trial, that they said they didn't want to stay in
page 56 ~ jail, and were insisting on a speedy trial. That
was the only occasion for it, and a special Grand
Jury was called, and they were indicted .
.After that I advised the Court it was my information from
the sheriff's office they ·wanted a speedy trial, and I suggested that he have the prisoners broug·ht from the jail to the
courthouse in order that they mig·ht make arrangements for a
date to be set for the trial, a.nd have counsel appointed and
have a jury summoned for them.
When they came in why they said no they didn't want any
trial, that they were ready and wanted to plead guilty and
put themselves on the mercy of the Court.
Q. In the normal course of events when would this case
have .been tried had it not been for the special Grand Jury?
A. There would not have been another Grand Jury until
the fourth Monday in September, which would have put it,
the trial, the first of October.
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Q. Two months later?
A. Yes, sir.
Q. Was any complaint ever made to the Court about the

fact that Haughey was suffering from diabetes, or that he was
:sick at the time?
A. Not to my knowledg·e.
·Q.. Were these men given a preliminary hearing i
A. They were. They were brought before the
page 57} Trial Justice. I think that they said then that
theyBy the Court~
Q. It was a preliminary hearing before the Trial Justice,
and then it was certified on to the Grand Jury Y
A. That is right.
Q. Because it was a felony, and the Trial Justice had no
jurisdiction over a felony.
A. That is right..
The Court: Go ahead, l\Ir. Thompson.
Mr. Thompson: That is all.

CROSS EXAMINATION..
By Mr. Hall:
Q. Were you present when Haughey, the petitioner here,
and Holloman were brought before the Trial J ustic for the
pr~liminary hearing 7
A. Yes, sir.
Q. And that was the day following the trouble with Mr.
Brewster, is that correct!
A. That is right.
Q. These men had beell arrested up in Wytheville t
A. Yes, sir.
·
Q. How far is that from Abingdon T
A. I think that is about fifty-five miles.
Q. Who is the Trial Justice there t
page 58 } A. E. H. Moore, Washington County.
Q. Judge Moore 7
A. Yes, sir.
.
Q. Did Judge Moore on the day of the preliminary hearing
before he heard this case, did he inform the petitioner here of
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his rights to counsel, and that counsel would oe assigned if
necessary!
A. No,. sir; I don't think so. I say I don't think so. He
never does, I don't remember that he did in this case. As a
matter of fact, it is my recollection that they just came before, when the case was called, they said they wanted to waive
the matter' and let it go to the Grand Jury, and didn't want.
any hearing before the Trial Justice.
Q. And they entered a plea of guilty thereY
A. YeE?, sir. I don't think it was any evidence introduced
before the Trial Justice, it may have been.
Q. Did Mr. Brewster testify f
A .. I am not sure whether he testified before the Trial Justice or not, my best recollection is they said they just wanted
to waive it to the Grand Jury.
Q. They were tried about nine days later in the Circuit
'
Court of W aRhington County 1
A. 1 think that is right.
Q.. And Judge Walter H. Robertson presided over that
Courtf
page 59 r A. Yes, sir.
Q. What time would yon say these two boys
were arraigned and pled on the mo_rning of the ninth of Au_gustf
A. I would say between eleven and twelve o'clock.
Q. You say that Judge Robertson informed them that he
would assign counsel if they so desired it!
A. Yes, sir.
Q. Did you gather from Judge Robertson's language that
he would assign Mr. Parks to represent both of the boys?
A. Well, I don't think he indicated to the boys who he
would appoint. He told them that he would appoint competent counsel, but he had discussed with me who he would appoint. I thought that he was going to appoint Mr. Parks to
represent both of them.
,
Q. AndA. In the event they would accept employment, or allow
him to employ him.
Q. I believe you made a· statement there that something
in the nature of they insisted on being tried without counsel,
as I understood it. All that was said in respect to Judge
Robertson's offer of a single counsel, and they stated that
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they would plead guilty, and wouldn't desire counsel. That
is practically all that was said, wasn't it7
A. I think they said that they wanted to plead guilty, and
wanted to put themselves on the mercy of the
page 60 ~ Court, and that they didn't want to stand any trial.
I think they made that clear to the Court.
Q. Are you satisfied that Judge Robertson explained to
the petitioner here the penalties that could have been inflicted for robbery?
A. I am satisfied that he told them. I don't know whether
they understood it or not, but I am satisfie~ he told them
what the penalties mig·ht be.
'
Q. Do you recall him telling them that 1
, A. Yes, I think so, very definitely, because as a matte:r of
fact, Mr. Hall, the Court was rather insistent that they have
counsel in the case. That was so because we thought it was
a serious case, and the Court was r~ther insistent on it,
He gave the matter very careful consideration, and more
so I thought than usual. He took time, even a£ter the Commonwealth put its evidence on, an'd the defendants didn't pu.t
on any evidence, said they didn't want any. Ordinarily he
would have just given his sentence at that time, but he took
time to consider the matter and made, a memoranda of just
what all had happened in connection with it.
Q. The que$tion I asked you, Mr. Thompson, was: Are
you certain beyond any doubt that Judge Robertson before
the pleas ware entered, or at any time explained to thew th0
provision of Section 4405 as to the penalties for
page 61 ~ the crime of robbery, are you satisfied _of thaU
A. I am positive that he explained it to thQm.
. I wouldn't say at what time in the proceedings it wa3 done.
By the Court;
Q. It was explained to him before he entered his plea Qf
guilty!
A. That is my best recollection about it, sir.
/.

By Mr. Hall: (Continued)
Q. You are not certain of that T
A. No. That is my very best recolleotion.
Q. As far as you k;now he co,uld have explained it at the
time ho passed sentence f
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Mr. Thompson: He has answered that question. He has
tried to qualify the answer consistently. He can't do it. The
·
man has answered the question.
Q. The petitioner here has testified, Mr. Thompson, that
he did not testify or give any evidence at any time. Is that
correct?
A. That is right.
Q. How many witnesses appeared in behalf of the Com.;.
monwealth at the trial before Judge Robertson Y
· A. As I remember only three. The two arresting officers,
and Mr. BreV¥ter, the person who was alleged to have been
·
robbed.
,
Q. Of course none of those witnesses were cross.
page 62 ~ examined, were they?
A. No, they were not.
· Q. Did you argue the case to Judge Robertson after all the·
evidence was submitted Y
·
A. Well, I made some statement about it.

By the .Court:
Q. Was any argument made?
A. It was no argument to make, it was no defense to the
case. I think I made a statement to the Court that I thought.
it was a serious offense, but I remember distinctly. telling
the Court that I was not asking him to consider the death
penalty in the case, but I. did think it was a serious offense
and I thought it ought to be a considerable punishment.
By Mr. Hall: (Continued)
· Q. And there was a plea of guilty, and as there was no
denial of the testimony for the Commonwealth yo.u didn't ·
argue to the Judge, Judge Robertson, the question of the
guilt or innocence, but you did make an argument on the question of quantum of punishment, did yon 1
A. Yes. I made a statement about it, as to iny views on
the subject.
Q. Didn't you review the case from tlie facts and circumstances in the case as to what punishment you thought would
be appropriate to the crime?
A. No, I did not. Did not suggest any amount
page 63 ~ of punishment, except that I did say to the Court,.
· if I remember it correctly, that I would not recommend giving the death penalty.
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Q. You argued the seriousness of the -crime and left the
punishment to the Court?
.
.A. Yes, I argued it was a serious crime and that it ought
to have corresponding punishment.
·
Q. Did Judge Robertson explain the two classifications of
robbery under Section 4405 before the plea was entered T
A. No, I don't think he did. I don't recall him having done
so.
.
Q. Do you think this: That the petitioner Haughey here
understood that he .could have entered a technical plea of
not guilty and not .have taken the stand and let a jury assess
his punishment t
·
A. Well, I don't know just what he understood. It was
rather, from my impression and the impression of the Court,
it was the trial he was trying to keep from going through
with, he did not want the jury to pass on it, he wanted a
Judge. He wanted to plead guilty and let the Judge fix the
punish~nt because he was constantly .saying that they wanted
to plead guilty and put himself on the mercy of the Court.

The Court: Mr. Hall, don't you think that the evidence
here discloses that the accused was told the nature
page 64 } of his offense and explained by the Court what tbe
punishment would be, and said that he would be
,entitled to a trial by jury if he wanted it. He said he did not
want that, he declined a trial by jury, and submitted the case
to the Court, and on his plea of guilty the Court, the only
thing it had to do then, was to fix his punishment upon· his
plea. He pled g'Uilty. I do not. see what:Mr. Hall: I am coming to that.
The Court: I do not see what you are driving at. All of
the evidence here before me is that he had a fair and an impartial trial. He was told the nature of the offense, he was
told he could have a trial by jury if he wanted it, and the
Commonwealth Attorney was there, representing the Commonwealth of Virginia.
I do not see what your grounds are, Mr. Hall.
Mr. Hall: The Supreme Court of the United States has
h~ld he has to have counsel at the time of the sentence.
The Court: You have the record there. You can take it
~ff~w~fu.
·
Mr. Thompson: I have no fear of his taking this one up.
Mr. Hall! Do you think that he understood if he pled not
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guilty he wouldn't have had to have gone on the
stand and deny his guilt 1
The Court: Mr. Hall, it isn't what the Commonwealth Attorney thinks. He said that the Court explained
to the accused here exactly what the crime was, and what the
punishment would be. He was entitled to a trial by jury if
he wanted it, and he waived it. He said he wanted to be
tried by the Co1:1rt,. and on his plea of guilty the only thing
the Court had to· do was fix the punishment. I am trying
to arrive at what.,the merits of your petition are. What are
the merits of itf ·
Mr. Hall: That. this boy has not intelligently and competently waiyed counsel under numerous decisions of the United
States Supreme Court. My other contention isThe Court: Are you contending he is non cmnpos mentis?
Mr. Hall; And ram contendingThe Court: He seems to be an intelligent man, froni your
line of examination. He showed intelligence.
Mr. Hall: My contention in the case, Your Honor, is that
the waiver of counsel was not intelligent and comp•tent under the ruling of the United States Supreme Court
page 66 ~ in Johnson versus Zerbst, and under subsequent
cases.
.
My further contention is that at the time he was tried that
he was a minor, and under numerous decisions a minor cannot waive counsel, and that his wishes should not be respected
in the matter.
My further contention is: The ruling of the Supreme Court
of the United States on December 9, 1946, in the case of
Carter versus The People of Illinois, that it was encumbent
upon Jud·ge Robertson not to pay any attention to the wishes
or desires of the defendant, and that he was compelled to
assign counsel certainly for the purpose of sentence.
The Court: Is it your position the Court must assign counsel whether the accused waives it or not? Is it your contention that even though he waives it on bis plea of guilty he
has to assign counsel? I do not see it that way.
Mr. Hall: Your Honor, in certain casesThe Court: After the accused has been explained the
nature of the offense, what his defense can be, and told that
if he wanted counsel that the Court would appoint counsol
·for him, he said no that be didn't want counsel, ·he wanted to
.
waive the jury and be tried by the Court, then
page 67 ~ there ia only one thing for the Court to do, after
he has e~plained it to the accused, he knows the

page 65
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nature of the offense, he knows what his defense can be,. then
all he can do is to do what was done in this case. That is -all
that he can do. The Court cannot put human intelligence
in the heads of men, and that young man seems to have had
intelligence, he seems to be an -intelligent man.
Mr. Hall: The Supreme Court of the United States has
held in the case ofThe Court: I do not think he would be intelligent if he
hadn't retained you as counsel, sir.
Mr. Hall: The Supreme Court of the United States .has
held that there are classifications, and that the desires and
wishes should not be respected in matters of this kind, .andNote: At this point the reporter was requested to leave
this off-the-record discussion from the record.
Note: The Court having denied the petition of the petitioner, exception is noted by counsel.
Hearing concluded.
page 68

~

I, Julien Gunn, Judge of the Circuit Court of
the City of Richmond, Virginia, who presided at
the foregoing Habeas Corpits proceedings of James P.
Haughey v. W. Frank Smyth, Jr., etc., before me in the Circuit-Court of the City of Richmond, Virginia, on the 10th day
of February, 1947, do hereby certify that the foregoing transcript of 49 pag·es is a true and correct transcript and is all
of the evidence adduced in the said proceeding, together with
all objections and exceptions made thereto, and all other incidents of the proceedings.
I further certify that the attorney for the opposite party
was given reasonable notice in writing of the time and place
when this certificate would be tendered.
Given under my hand this 11th day of March, 1947.
/s/ JULIEN GUNN,
Judge of the Circuit Court of the.
City of Richmond.
page 69 ~ I, Wilbur J. Griggs, Clerk· of the Circuit Court
of the City of Richmond, do hereby certify ~at
. the fore going is a true transcript of the record in the fore-
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going case wherein James P. Haug·hey is the Petitioner and

.W. Frank Smyth, Jr., Superintendent of the Virginia State
Penitentiary,~ Respondent, and that the defendant had due
notice of the intention to the said Petitioner to apply for
such transcript.
Witness my hand this 28th day of March, 1947.
WILBUR J. GRIGGS, Clerk.

Fee for Record-$17.50.
A Copy-Teste:
M. B .. WATTS, C. C.
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