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I~ THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 4105
VIRGINIA :

In tbe Clerk's Office of the Supreme Court of Appeals h eld
at the Court-Library Building in the City of Richmond on
Saturday the J 7th day of January, 1953.
PERCY F. KXABLJD, INDIVIDUALLY .AXD TRADING
AS KAY JETl'.ELRY COMPAXY, IXCORPORATED,
Appellant,

against

DR. ALEXA \"DER L . UARTO~E, AXD MIDTOWN DEVELOPJ\IEKT CORPORATION,

Apellees.

From Circuit Cou r t of the City of Xorfolk.

This is to certify that upon the petition of Percy F. Knable,
i1tdividua1ly and trading as Kay Jewelry Company, Incorpor1-1 ted, an appeal has been awarded by one of the Justices of
the Supr eme Court of Ap peals of Virginia, on the J 5th day
of .January, 1953, from a decree entered by tbe Circuit Court
or the City of Xorfolk on the 9th day of August, 1952, in the
ea use therein depending \\'herein said peti tioner was plain tiff
and Dr. Alexander L . Martone a 11<1 others were defendants,
}>rodded the petitioner or some one for him shall enter into
hond \\'ith sullicicni surety in the ele,·k's oilier of t!Je sai<1 eireuit court ill the penalty
three lnm<lrc<l dollars, conditionctl
as t!Je law directs.
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•
PETITIO>J FOR DECLARATORY JUDG1IE~T.
To tl1e Honorable Clyde I-I. Jacob, Judge of said Court:
Percy F . Knahle, individually and trading as Kay Jewelry
Company, Incorporated, the complainant, r espectfully alleges
tbe following:
1. By agreement of lease elated June 20, 1946, Dr. Alexander L. 1Iartone, as lessor, leased to P ercy F. Knable, individually and trading- as Ka~· Jewelry Compm1y, Incorpo rated,
tuc one-story brick or masonr:' sto re building having a frontage of twenty-five (25) feet and a depth of fifty (50) feet,
which is to be constructec1 as a part of the Midtown Shopping
Center, located on Sewells Point Road and Granby Street, in
the City of :Korfolk, Virginia, near the intersection of said
road and said street ; the building to be located and of the dimensions shown as ~umber 16 on the plot plan of Midtown
Shopping Center, Xorfolk, Virginia, made by Bernard S.
Spigel, Architect, Korfolk, Yirginia, to be re,·isecl, t o be used
as a :je,,·elry store and for such other items as are customarily
cani0cl in cash and cred it je\\·elry stores and for no other purpose for foe term of ten (10) yea r s beginning .J mrna ry 1, 1947,
for a rental as set ont in said agr eement.
:2. By deed dated October 31, 19.J.7, and dul:· r ecorded in
Lite Clerk's Office of the Corporation Court of the City of Norfolk, Virginia in Deed Book 504 a t Page :100, Dr. Alexander
L. Martone conveyed the property which is the subject matter of tl1e abo,·e men! ionecl agreement of lease to }[id town
DeYelopment Corporation, and your complainant is in fo rmed
and belieYes that 1Iiclto\\'n De,·eloprnent Corporapage 2 r tion is the assignee of the rights and liabilities of
Dr. Alexander L. Martone under the aforesaid
agTecment of leai::e.
:1. T he said Percy F. Knable, individually and trading- a
Ka:· ,Jewelry Company, 1ncorporalc<l, occupies sa id p r emises
pnnnrnnt to the icrms
s,1icl lease and opern tes th0r cou a
je\\'clry store. Tlie s nid l('nsc p;in's tlie lN;i:.01· no rig;lit. to
rntcr upon said premise:-; for nny purpose whnl0n~r CXC('J)t
for the purpo:-;e of inspC'cling; the same or for making any repairi:: that tlwy may (let>m uecessnry or desirahlc or for showing t he premises to any parties.
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P. F. Knable, etc. v. Dr. A. L. ~Iartone, etc.

3

4. Your complainant is informed and believes that th~
lessor, ho,vever, in contnnrention of the terms of the lease,
has entered into a contract with the Virginia Engineering
Company, Iucorporated, for the construction of a building
over the leased premises and couverting the one-story brick
building· which was leased to your complainant into a two or
more story building, and that pursuant to said contract Virginia Engineering Company, Incorporated, subcontracted
the erection of the steel for said building to Globe Iron Construction Company.
Immediately upon receipt of information as to the proposed constructiou, your complainant, by letter., notified Midtown Development Corporation, Virginia Engineering Company, Incorporated, and Globe Iron Constmetion Company
tlrnt your complainant was in full and complete possession of
said premises and would not countenance any trespassing
thereon or any structural changes therein. However, said
defendants in complete disregard of said notice have proceeded with the phrnned construction of said building.
5. On or about the 4th of April, 1951, the said defendants,
while making structural changes in the adjoining building,
damaged the wall and ceiling of your complainant's building
causing several large cracks to appear therein.
6. On April 17, l 951, the defendants or their employees
trespassed upon the roof of your complainant's building despite the fact that they bad been forbidden by your complainant to enter on same.
7. On April 18, UJ51, the defendants or their agents beg·an
the laying of steel across the hnilding of your complainant
despite the fact that they had been forbidden by your complainant to enter on same.
page 3 ~
8. There now exists between the complainant and
the defendants a bona. fide controversy as to the respective rights of the parties under the agreement of lease
hereinabove set out. If the defendants continue their present
course of action, the complainant will suffer irreparable damage by loss of trade by reason of said construction.
9. That by the terms of said lease, your complainant is entitled to quiet possession of said premises and the whole thereof, to the right of light and air ns nn appurtenance thereto
. and to freedom from trespassing thereon by the lessor and
his agents.
·

WHEREUPON, your complainant prays that this Court

t~ke jurisdiction of this controversy; that proper process
·:rp.ay issue and the cTefendant~ r~qui;red to ijnsw.er, gut no~ µih
~i'· ,o.El:th, a,µswer under. <>i\th :being hereby e~pressly ·waived.;
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that the Court interpret the rights conferred on the parties
by the agreement of lease dated J unc 20, 1946; that your complainant be mvardod consequential relief for the trespasses
of the defendants heretofore committed and for those about
to be committed, and compensation for the injuries thereby
sustained; that if this Court is of the opinion that the complainant is in possession of said premises and is entitled to
the exclusive use thereof, including the roof and all above it,
that this Court will enter an injunction against the defendants forbidding- any further trespass thereon and for the removal of any structure unlawfully placed thereon; ~nd for
such other an~l fmther general relief as the nature of their
case may reqmre.
PERCY F. KN'ABLE, individually and
trading as Kay Jewelry -Company, Incorporated.
By FRANK E. SELLERS.

ASHBURN, AGIDLASTO AND SELLERS
502 Citizens Bank Building .
Norfolk, Virg-inia.
Filed in the Clerk's Office the 19 day of April, 1951.
Teste:

·v1. R.

HANCKEL, Clerk
T. A. \V. GRAY, D. C.

*

•
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ANS\VER OF ALEXANDER L. :MARTONE A~D
MIDTOWN DEVELOPnIENT CORPORATIOX.

Alexander L. Martone and Midtown Development Corporation, jointly and separately, answer the petition for dec}aratory judgment filed against them and others as follows:
1. A copy of the lease entered into between defendant Alex- ·
antler L. Martone, as lessor, and the complainant herein, as
lessee, referred to in paragraph 1 of the petition, is herewith
filed, marked Exhibit 1, and prayed to be read as a part of
this answer. Reference to said writing is. her~by made for
the terms ,and CQnditions the:reof.
_
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2. The allegations of paragraph 2 of the petition are admittecl
3. AnswerinQ' paragraph 3 of the petition, these defendants
again refer to the said agTeement of lease for the terms and
conditions thereof.
4. The allegations of paragraph 4 of the petition are denied,
except that these defendants admit that they entered into a
contract with the defendant Virginia Engfoeering Company,
Incorporated, for the construction of the building over the
leased premises. These defendants admit that Virginia Engineering Company, Incorporated, subcontracted the erection
of the steel to the defendant Globe Iron Construction Company, and further admit that the complainant gave the notice
alleged in this paragraph to the dofendai1t Midtown Development Corporation.
5. Tho allegations of paragraph 5 of the petition
page 6 ~ are denied.
6. The allegations of paragraph 6 of the petition
are denied.
7. Answering- paragraph 7 of the petition, these defendants
admit that the laying of steel work over and above the premises occupied by the complainant was begun on or about April
15, 1951 as alleged in this paragraph. These defendants deny
that the complainant had any right to forbid them to do what
they have done in this connection.
8. These defendants admit that a controversy exists be- /
tween the complainant and the defendants as to the rights of (
the respective parties under the agreement of lease. They ·
deny that the complainant will suffer irreparable damage, or
loss of trade, or any damage whatsoever by reason of said
construction.
9. The allegations of paragraph 9 of the petition are denied.
Wherefore these defendants pray that they may be hence
dismissed with their reasonable costs.
ALEXANDERL.MARTONE
MIDTOvVN DEVELOPMENT CORPORATION

"WILLIAM: L. PARKER
National Bank of Commerce Building
Norfolk, Virginia
Counsel for Alexander L. Ma rt one and
Midtown Development Corporation .

•

•

•

•
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•

•

FINAL DECR~JE.
This cause came on this day to be heard upon the bill of
complaint, the defendants' answers thereto, the deposition_s
of witnesses, and was argued by counsel.
· Upon consideration whereof the Court doth
ADJUDGE, ORDER AND DECRrnE that the bill be dismissed and that the defendant Midtown Development Corporation recover from the complainant the costs of this suit, to
be taxed by the Clerk.
Nothing further remaining· to be done in this cause, the
same is ordered stricken from the docket.
Enter Aug. 9, '52.

C.H. J.

•

*
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•

•

•

Filed 10-6-52.
VIRGINIA MANNING, D. C.
NOTICE OF .APPEAL AKD ASSIGNMENTS OF ERROR.
Pursuant to the provisions of Appellate Procedure Rule
5 :1, Section 4, complainant Percy F. Knable, individually
and trading as Kay Jewelry Company, Incorporated, by his
attorney, files this notice of appeal and assig·nments of error
with the Clerk of the Circuit Court of the City of Norfolk.
ERRORS ASSIGNED.
1. The Court erred in dismissing the bill of complaint.
2. The bill of complaint and the evidence adduced at said
trial ~ntitled the complainant to the relief prayed for as a

/;.//;
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Percy F. Knable.
matter of law, and the Court erred in refusing to grant the
relief prayed for.
Dated September 25th, 1952.
FRANK E. SELLERS
Attorney for Percy F. Knable, individually and trading as Kay Jewelry Company, Incorporated, complainant.

ASHBUR~AGELASTOANDSELLERS
502 Citizens Bank Building
Norfolk, Virginia.

*
page 3

*

~

PERCY F. KNABLE,
the complainant, having been first duly sworn, was
examined and testified as follows:

By Mr. Sellers:
Q. Mr. Knable, state your name, please.
A. Percy K-N-A-B-L-E.
Q. Your address?
A. My home or store?
Q. Your home.
A. 503 Rhode Island A venue.
Q. Are you connected with the Kay Jewelry Company,
Inc. Y
A. I am ptesident of the corporation.
Q. Mr. Knable, I hand you an original of a lease dated
June 20, 1946, between Alexander L. Martone as lessor and
Percy F. Knable, individually and trading as Kay Jewelry
Company, Inc., a Virginia Corporation, and ask you if that
is the lease under which you presently hold the premises
known as 144 East Se,,rells Point Road Y
A. It certainly is.
Q. Now, are the premises presently occupied by Kay Jewelry Company, Inc.?
A. It is.
Q. ,vhat kind of business do you do there?
A. Jewelry store, credit.
Q. Retail jewelry?
A. Retail jewelry.

Supreme Court of Appeals of Virginia
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Percy F. Knable.
~

Q. Back in 1946, will you describe the original
physical layout of the building, that building, and
the other buildings in the section commonly known as Midtown Shopping Center?
A. When I took over the lease there was no buildings there.
'):'hey started construction, and the store was originally to be
given me on August 15. Then it went to September 15, October 15, and I finally got it December 23, and when the store
was completed that was mine. It was not completed when I
moved in. Going back to the time when I took my original
lease, there was a meeting with Nusbaum Realtypage 4

Mr. Parker: I object to any testimony which might serve
to contradict, vary or add to the terms of the written instrument
·
Bv Mr. Sellers:
"Q. Don't testify to anything except in response to my questions. The original lay-out of the Midtown Shopping Center
is what I want, the type of construction of the building, etc.,
and not any agreement you may have had outside or inside.
Mr. Parker: vVe object to that question on the grounds it
is immaterial. The lease speaks for itself.

A. The lease calls forBy Mr. Sellers:
Q. Just answer the questions I ask you and let it go at that.
Describe the building in which you are presently
page 5 ~ located.
A. I am in a building 25 feet front and 50 feet
deep which originally went back 12 feet-it originally went to
10 feet.
Q. I want you to testify to the physical lay-out of your
store.
A. 25 by 50 by 18.
Q. How niany stories is it 7
A. A one story building.
Q. What construction is it of T
A. It is constructed, the foundation, for a one story building.
Q. Is it brick, frame or cinder block Y
A. No ; a cinder block building.
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Percy F. Knable.
Q. Now, the other buildings to the east of you are how
many stories f
A. One story. My point is that all the way around there
there is constructed one story cinder block buildings. To the
west of me there was a theater to be built.
Q. With reference to the physical characteristics of your
building, do you have some outlets, electric or otherwise?
A. I have an outlet on the front of the building towards the
top with a clock, a three foot face clock, to be installed.
Q. At whose expense was that outlet put in theret
A. At Mr. Martone's.
·Q. When?
page 6 ~ A. .At the time of the building construction.
Q. "\¥hat about vents?
A. There was a vent over the heater, a tubular vent over
the gas heater, ceiling type gas heater, and a vent over the
toilet, an air vent.
Q. They go where?
A. They go through the roof.
Q. Have any obstructions been made to those vents since
the recent construction by the Virginia Engineering Company?
A. They built a floor on top, and they started to connect
the vents and due to a conversation I had with Mr. Morger, ·
I asked him if he was going to leave it closed. They connected it onto the outlet and run it underneath the floor and
then constructed to the frame and run it out at that point.
Q. How far does that run, that additional pipe?
A. I would say roughly 75 to 80 feet under the floor.
Q. Have you ever given your landlord, Dr. Alexander L.
Martone or the Midtown Development Company, permission
to enter on your premises to make any alterations or additions?
A. Definitely not.

Mr. Parker: We object to the introduction of a self-servi:ug
declaration by counsel for the complainant.
Mr. Martin: I object to it on the additional grounds stated
by Mr. Parker that is is irrelevant.
( The lease herein above referred to was marked
page 7} "Complainant's Exhibit 1.")

0

-,-...J'

io

Supreme Court of Appeals of Virginia

Percy F. Knable.
Mr. :Martin: ·what has been done with that letter or paper
vou have on the desk?
· Mr. Parker: He just handed it to me. That is all that was
done.
Mr. Sellers: · I put it here for him to mark it for identification. I am not offering it right at the moment.

By Mr. Sellers:
Q. Prior to any construction of the building above the
premises which you occupy, did you give notice to the landlord, the contractor and the sub-contractor as to any additional laying of the steel· with respect to your alleged rights
• in the premises i
A. I definitely did.
Q. I hand you a copy of a letter dated January 8, 1951,
addressed to Midtown Development Company and marked for
identification as Exhibit Number 1, and ask you if you caused
that letter to be mailed to the Midtown Development Corporation?
A. I did.
\

Mr. Sellers: You object to iU
Mr. Parker: I object to the introduction of the letter on
\ the grounds it is a self-serving· statement.
'
Mr. Martin: I object on the grounds it is impage 8 ~ material plus self-serving.
Mr. Parker: "\Ve still object on those grounds.
By Mr. Sellers:
Q. Did you send a similar letter or cause a similar letter
to be sent to the Globe Iron Construction Company!
A. I did.
Q. And the Virginia Engineering Company, Inc.1
A. I did.
Q. After those letters were sent did the landlord and the
construction company proceed with the proposed addition to
the shopping center f
A. Not immediately after. They stopped construction on
that until they had assurance from someone to go ahead, and
then they proceeded at a later date.
Q. Did you take pictures of the construction!
A. I did.
Q. Over the premises that you occupy?
A. Yes, sir.
r
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Percy P. Knable.
Q. I hand you these pictures and ask you if those are the
pictures which you took 1
A. Yes, I did.
Q. Approximately what date did you take those pictures?
A. The exact date-it was three or four weeks ago. The
exact date I don't know.
Ivlr. Sellers:

page 9

~

"\Ve offer those photographs.

(The photographs were marked "Complainant's
Exhibit 2," to '' Complainant's Exhibit 7," both in-

clusive.)
By Mr. Sellers :
Q. ·what type of structure are they building above tbe
premises which you occupy?
A. Steel and brick.
Q. How many stories¥
A. One story over my store.
Q. Prior to the institution of this suit did you suffer any
damage by reason of the proposed construction or the construction that was then going on?
A. No. You mean the construction-which construction Y ,
])o you mean the construction they are building now 1
I
Q. The new building.
\ ._
A. Prior to the construction did I suffer any?
· ·
Q. Prior to the institution of this action did you suffer any
damage to your premises f
A. No, sir.·
Q. By reason of the construction?
A. No.
Q. In your petition you allege that on April 4, 1951, '' The
said defendants, while making structural changes in the adjoining building-"
Mr. Martin: I object to leading the witness.
page 10
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Mr. Sellers: All right.

By Mr. Sellers :
Q. Prior to the institution of this action were any of the
employees or agents of the defendants on the roof of the
building which you occupy?
A. No.

12
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Q. ·when was the first time that you know of that the defendants or their agents or employees went on the roof of
the building T

. Mr. Parker: I object to leading the witness.
said they were on there.

He hasn't

By Mr. Sellers :
Q. Have the defendants, their agents or employees, ever
been on the -roof of the premises you occupy?
A. When they started construction early in April they were
up on the roof. When they laid the steel they got up there
and jumped off the steel on the roof and cracked the ceiling,
m1d at that time they took a window out of Russell and
Holmes, a front window, and they put a beam there and
wedged it up to hold up the top of the building in order to
put a column in, and due to the pressure or stress my ,vall
cracked over the top and the ceiling cracked.
Q. Has there been any physical damage to your premises
since the construction began?
A. The ceiling is cracked in several places, the wall has
.
cracked in several places, and the front window
·, page 11 } was broke due to pressure from the top and the
'
insurance company put a window in, put a new
'Window in, my west window.
· Q. After the proposed building has been completed will
you have any access to the roof of the present building¥
A. None whatsoever. It will be closed in.
Q. ,vith respect to the business 'which you have done in the
premises, do you have with you the figures showing the
business which you did for 1950 and 1951 Y
A. I have. ..
Mr. Parker: vY e object to the testimony on the grounds
that there is no evidence that conditions were the same insofar
as they affected the sales in the two periods.
Mr. Martin: And on the additional grounds that no proximate cause is shown chargeable to any defendant for the
failing off of any business.

By Mr. Sellers:
Q. ,vm you give me the figures for March, 1950?
A. March?
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Percy F. Knab le.
Let me reverse that. ·wm you go through the calendar
1950 and give me the sales for each month in 1950?
1950 showed an improvement over 1949 for every month.
Start in January and give me the total sales for J anuary, 1950.
page 12 ~ A. January, 1950, was $2,900.00, $2,958.36.
That average was all through.
February was
$3,271.35; March was $5,210.01, April $3,461.00; May was
$3,404.78, June was $3,848.91, July was $3,342.78, August was
$4,811.01, September $4,825.91, October $6,186.99, November
$5,498.84, and December $16,483.56.
Q. Now, for 1951, give me the monthly sales from January
to June.
A. January was $2,870.20, February was $3,660.09, and
March was $3,241.03. I would like to bring something in here.
They started construction on the 15th of March, the 15th or
16th, if my memory is right. The total for March was $3,204.13. It dropped off from the 15th of March on. That was
when they closed up my front and put a board across the
front of the sidewalk all the way out to the street and then
run a walk halfway up in front of the store, practically in
the middle of the entrance out to the curb.
Q. Now, for April t
A. April was $3,245.44.

Q.
year
A.
Q.

Mr. Martin: How much was April?
Mr. Sellers: $3,245.44.
A. (Continuing) It was better than April the previous year.
I had a couple of large sales. May was $3,659.67, and June
was $4,626.83.
By Mr. Sellers :
Q. Now, Mr. Knable, you said something about
their blocking your entrance. ,,7hat is the present
physical construction of your store there Y
page 13

~

Mr. Martin: I object to that as not in the papers at all.
Mr. ,vest: There is no allegation as to that, that I recall.
Mr. Sellers: As to what f
Mr. Martin: As to any blocking of the front or the entrance. There is nothing in the papers to make it relevant.
A. I think the 1941 figures and the 1950 figures in comparison from 1951 figures would show a tremendous increase.
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Percy F. Knable.
With the building left as it was there should be an increase in
comparison instead of a decrease.
Mr. West: Same objection as Mr. Martin made.
By l\fr. Sellers :
Q. Will you answer the question?
A. What was the question 1
Mr. Parker: Record my objections on the same ground.
Mr. West: The objections so far made by Mr. Parker and
]\fr. l\Iartin I would like to have recorded on the same grounds,
and also join in their objection as to the admissibility of the
testimony.
page 14

~

(The last question was read.)

A. They blocked traffic off from coming across the street
into the store. There was a big cement mixer which was
parked in front swinging cement over the roof, and interfered
with people coming in.
. . Bv Mr. Sellers :
\ "'Q. Now, Mr. Knable, are there any advantages in your line
\Of business with a one story building over a two story build1.
~
,1mg,
I
Mr. Parker: v\:" e object to that as immaterial.
A. De:finitely.
Mr. Martin: Same objection.
Mr. "\Vest: Same objection.
The ·witness : Can I answer the question?
By Mr. Sellers:
Q. Yes, go ahead.
A. The lease read at my insistence at the time of the drawing of it-my lease read definitely that-

Mr. Martin: We object to varying the lease by oral evidence:
A. (Continuing) This bears on the lease.

P. F. Knable, etc. v. Dr. A. L. Martone, etc.

15

Percy F. Knable.
By Mr. Sellers :
.
Q. Just answer the question as to the advantages of a one
story building over a two story building ih your
page 15 ~ line of business.
A. It is definitely an advantag~ to me where I
have a right to build a room, a balcony, build a new room on
top of my building, for storage space, and that was given tb
me when the lease read that the buildingMr. :Martin: "\Ve object to that <Hi the grounds that it is in
direct contradiction of the lease which says he shall not use
the roof for any purpose.
T.he ,vitness: Mr. Martin, the lease doesn't read that
cannot be used, does it1

mine

Mr. Sellers: Just answer the question, please.

·Bv Mr. Sellers:
Q. Are there any advantages f
.
A. Other tlian ~hat, iH>, no!le th~t I c~~ recall_off hand other / . . .
than my clock gomg up, which was ongmally put up and retacked for perso11al reasons and was going to put it lip at a/ ·
later date.
·
{ ·
w

By Mr. 8ellefs :

\.

Q~ Mr. Ktiable, at the time that the lease was negotiated
between yourself and S. L. Nusbaum and Company, Inc., as
agent for the lessor, did yon at that time have any negotiations with respect to additions to your present premises?
Mr~ Parker: We object.
A. ·Definitely I did;
Mr. Parker: Just a minute. "\Ve object to any
testimony which tends to alter, add to, contradict
or vary the terms of the written lease between the
parties, which has been introduced in evidence.
Mr. Martin: Same objection on the parol evidence rule.
Mr...West: I join in the objections.
page 16

~

The Witness: I definitely had.

.

16
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By Mr. Sellers:
Q. What were they Y
A. At the time of the lease, :Mr. Ewing of Nusbaum Company was dickering with Hofheimer 's to take the shoe store
which is now occupied by Russell and Holmes. He came to me
with the story that Hofheimer's didn't have enough storage
place.
Mr. Martin: An additional objection on behalf of Sol Mednick on the ground that he is not a party to the lease.
The ·witness : This all bears on it.
By Mr. Sellers :
Q. ,vm you just answer the question?
A. What?
Mr. Parker: We object further on the grounds that the
testimony is immaterial and irrelevant.

.A. (Continuing) Vl e conceded 20 or 25 feet of the rear part
of the store so they could have storage space. It
'- page 17 } was originally 75 feet and I conceded the rear por,
tion out there to get a neighbor. My lease was purposely drawn to read that the building was-that I would
··have the right to the roof, at my insistence at the time of the
drawing of the lease. There had been a prior lease reading
"store room" which was torn up and destroyed by me in
Ewing's office.
Mr. West: I object to the witness running on with statements which are not responsive to the question.
The ·witness: I am giving the reasons that the paragraph
is in there and I am standing on that.
By Mr. Sellers:
Q. Will you answer the question Y
A. What was the question f

•

I

--,

( The question was read.)
A. In addition to what I have just mentioned, I was told
that should I need additional space I could put a room on top,
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a balcony room, for storage space, on top, and there would be
no objection.
By Mr. Sellers:
Q. You say on top. Do you mean on top of your present
premises!
A. That is right.
11r. West: May our objections be considered as applying
to the entire answer¥
page 18 } Mr. Sellers : Yes.
Mr. Martin: And ours, too.
Mr. Parker: And ours, also.
By Mr. Sellers:
Q. Mr. Knable, after the present building is completed, will
the space between the present roof of your building and the
floor with the addition be a dead weight space between the
buildings!
A. Yes, as the plans now is. I don't know whether they
intend to put a trap in there, or not, in case of fire. I haven't
seen the plans.
Q. Is there any present access to the roof from the inside
of your present premises 1
A. No, not with that additional story built on top.
Q. Was there ever 7
A. Never from the store proper. If you go out you could
put a ladder up and go up.
Mr. Sellers: The witness is with you.
CROSS EXAMINATION.
By Mr. Parker:
Q. What part of the new structure which you complain of
is supported on the store which you occupy Y
A. Cross beams lying on the building.
Q. What cross beams?
page 19 } A. On the front.
Q. On the front 1
A. Lying on the building, dead on the building.
Q. They are attached to your building¥
A. Lying on the building dead weight.
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\

Q. Where are they supported at; are they supported by the
roof of your building?
A. From dead weight. They were welded to the columns
on the sides, fused.
Q. Are the columns on the building part of your building?
A. No. They are up against the building. They don't
bother me.
Q. So the roof is supported by steel columns?
A. The roof is not supported by steel columns.
Q. Please answer the question. I asked you what part of
the new structure was supported by the building which yo-q.
occupy and you stated that certain cross beams were lying
across the roof, as I understand it. Is that true, or noU
A. Mr. Parker, the1;e is a beam across the whole front of
my store and Russell and Holmes' store. It is disconnected,
lying on my building as the picture shows, now on the building
occupied by me.
Q. You have handed me some photographs. I am unable
toA. This is a clearer one (indicating). Then it was welded
to the cross beam. The steel lies flush.
page 20 ~ Q. You mean it was lying on -the building prior
\
to being incorporated in the steel work?
A. Laying and still lies.
Q. Is that its permanent position Y
.A. And welded to the beam on the side. This is open, and
this little piece is lying flush with the cornice (indicating).
Q. I wish you would indicate by a mark or otherwise the
beam you refer to. I am unable to identify it.
A. The beam definitely is lying against the Kay Jewelry
Store.
Q. Mark it ·with an ·x. Didu 't you offer in the case of the
defendant here, Dr. Martone and the Midtown Development
Company, if they would agree to renew your present lease,
to waive any objection you had to this construction?
Mr. Sellers: I object to the q11estion as being wholly irrelevant, immaterial and prejudicial.
By Mr. Parker:
Q. Answer the question subject to the objection.
A. I did ask Martone to renew my lease.
Q. And you were willing to waive any objection you had
to this additional construction if he would renew your lease;
is that correct Didn't you make that offer to him?
·1

1
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page 21

~

A. I did.
Q. Didn't you make the further statement that

you expected, as the price of your consent to this
additional construction, to get a new Cadillac Y
A. That is a God-damned lie, that is a definite lie.
Mr. Sellers:
Mr. Martin :
be reported to
ished severely.

Be quiet.
I submit this is contempt of court. He should
Judge Jacob and the witness should be punI ask the reporter to note it.

The Witness: I heard that before.
Mr. Sellers: Be quiet. I object to the question as irrelevant and immaterial.
By Mr. Parker:
Q. You deny that you made the statemenU
A. To Dr. Martone at any time.
Q. Did you make the statement to anyone Y
A. MartoneQ. Answer the question.
A. Can I answer the question t
Q. Answer the question.

1

/

Mr. Sellers: We object to the whole line of questioning. \
A. Dr. Martone come up to me and saidBy Mr. Parker:
Q. I asked you if you made the statement to anyone that
you expected to get a Cadillac automobile as the
page 22 ~ price of your consent to this construction. Answer
yes or no.
·
A. I definitely didn't say I expected to get a Cadillac for
the price of my consent.
Q. Did you make any remark similar to that T
A. I did say this in jest to one person, that with my rights
on that transaction-may I answer the question?
Q. Answer the question.
A. I did say this in jest to a so-called friend of mine; I
said, '' Should I want what I should get here I could get a
Cadillac.'' I never asked Martone for anything other than
the renewal of my lease at any time. vVhen it comes to the
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point of my saying to Dr. Martone that I wanted a Cadillac,
that I'd emphatically deny. ·when Martone told me he had
an affidavit to that I said, "Produce it, that I asked you or
anybody for a Cadillac car.'' I am not asking for it now. I
never asked for it before.
Mr. Parker: No further questions.
Mr. Martin : No questions.
Mr. West: No questions.
Mr. Parker.: Mr. Sellers, I expect to report this occurrence
to Judge Jacob.
The Witness : I apologize. I flared up, blew up.

f

-.

a',,':',i,',i':,i\\
i:/i,',',,"''',

Mr. Parker: I expect to report the occurence to Judge
Jacob.
page 23 }

The Witness: I apologize to you gentlemen.

Mr. Parker: Your apology is not accepted, Sir.
That is all I want to hear from you.

--

The Witness: I didn't call you that.

'

.

Mr. Martin: He didn't call you that.
And further this deponent saith not.

•
pag·e 27 }

•

•

:Mr. Parker: To begin with, counsel for the complainant had a lease at the last hearing but didn't
formally introduce it.·
Do I understand you gentlemen care to introduce it? The
record discloses that you didn't physically introduce it in evidence. Do you have the origfoal lease?
Mr. Sellers: Didn't we attach the original to the bill?
Mr. Parker: There is a copy attached to my answer which
will serve my purpose if you want to stipulate it can be considered as the lease.
·
Mr. Sellers: That is all rigl1t.
Mr. Parker: It is stipulated and agreed between the
parties that the lease between the parties hereto is as set
forth in the copy thereof attached to the defendants' answer,
nnd that this copy shall be treated as the original as though
formally introduced in evidence.
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BERNARD B. SPIGEL,
called as a witness on behalf of the defendants, having been .first duly sworn, was examined and testified as follows:
page 28

By Mr •. Parker:
Q. Mr. Spigel, will you state your name, your place of residence and occupation 1
A. Bernard B. Spi.gel, Architect, 200 Dickson Building.
Q. Norfolk, Virginia 1
A. Yes. I live at London Bridge, Virginia.
Q. You practice in the City of Norfolk¥
A. I practice in the City of Norfolk.
Q. How long have you been a practicing architect, Mr.
Spigelt .
A. Thirty-four years.
Q. What is your connection with the project known as the
Midtown Shopping Center, within which the store occupied
by the Kay Jewelers is located 1
A. Dr. Martone brought a survey of the entire piece of
property to us. Do you want me to explain it?
Q. It is not necessary to go into that except as to what your
official connection with it is 7
A. We were selected as architects for the design and construction.
Q. You have been the architects and still are the architect$
in chargeY
A. That is correct, sir.
page 29 ~ Q. The lease between the parties refers to the
leased property as follows:
'' The one story brick or masonry store building having a
frontage of twenty-five (25) feet and depth of fifty (50) feet,
which is to be constructed as a part of the Midtown Shopping
Center, located on Sewell 's Point Road and Granby Street,
in the City of Norfolk, Virgfoia near the intersection of said
road and said Street; the building to be located and of the
dimensions shown as No. 16 on the Plot plan of Midtown Shopping Center, Norfolk, Virginia made by Bernard S. Spigel,
Architect, Norfolk, Virginia, to be revised.''
The Witness: That ought to be Bernard B. Spigel.
Q. That is just wrong, and the middle initial should be
"B ", but you are the Spigel ref erred to Y
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A. Yes.
Q. Did you make such a plan as is referred to in that lease,
an excerpt from which I just read t
A. Yes, sir, we made the ·plan.
Q. I will ask vou if this is a copy of the plan made by you
and referred to in the lease¥ Let me show that to Mr. Sellers
firstY
Mr. Sellers : I will come up to the desk.
By Mr. Parker:
Q. Is tliis a copy of the plan which you made?
page 30 ~ A. That is correct, sir.
Mr. Parker: I introduce this plan in evidence to be marked
"Defendant's Exhibit No. 1".

r

·

By Mr. Parker:
Q. Now, that building·. I assume, was constructed, the building which Mr. Knable contracted for in this lease was con. stru~ted accor1ing to some plan which was made to suit his
\ reqmrements; 1s that correct¥
\ A. That is right, sir.
·. Q. I ask you is this a copy of the plan which you prepared
· for that purpose?
: A. This plan is the plan on which the lease was based and
outlined that area that he was to receive.
Q. And that building which he now occupies was constructed in accordance witl1 tlmt plan¥
A. With that plan, yes, sir.

Mr. Parker: I introduce tllat in evidence to be marked
''Defendant's Exhibit No. 2. ''
By Mr. Parker:
Q. ,Vhat was the general layout as disclosed by the plot
plan, the site plan, in so far as the unity of the various units
were concerned¥ Were they separate units or a part of one
building, a total building, or contemplated to be a total building·!
A. It was contemplated from the beginning that
page 31 ~ we would-we were going to design a shopping
center consisting of stores or buildings from one
end to the other on the entire site, permitting a service drive
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in the rear and a minimum amount of parking on the front .
.A.II the rest of this area all throug·h the line here is one continuous line that can be divided up, that area, as each tenant
came in and signed a lease for the requirements of their business. It was one continuous planned shopping center.
Q. What I want to bring out a little more clearly is whether
or not there was any physical connection between the various
units. Were there common walls between the projects?
A. Common walls between the projects. ·
Q. How about the roofs 1
A. The roofs over the whole thing were divided in some
particular places, places where the matter of insurance came
in, to reduce our insurance rate. That is the only places where
we projected the walls throug·h the roof.
Q. Did you have in mind that structures might be added on
top of the existing structures or otherwise I
Mr. Sellers: I object to the question as to what was contemplated. The drawings speak for themselves.

:::~:~a::i:rnf~e;;~i!;:!ifi:i~sf~~;~g~~in~s,buifdi~.·:(1
one story, some two story, and the thought wa .·
that we would add to any phase of the work if the tenant'·
demands required it.
·.
Q. What was the purpose of the provision contained in the:1
various leases setting out that the plan was to be revised?
A. I noticed when you read-

Mr. Sellers: I object to the question on the grounds the
lease speaks for itself.
By Mr. Parker:
Q. What was the type of the revision contemplated¥
A. The revisions contemplated were that we didn't-we
could not draw a plan of a shopping center to be certain areas·
because various types of retail stores require certain amounts
of area. The one Mr. Knable has is a Jewelry store, and on
the other hand the Colonial Stores require a tremendously
large area, so we had to revise our plan every time we had a
new tenant to give him the area he required for his type of
business.

1
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Q. Now, will you state t11e nature of the surrounding walls
and the roof of Unit No. 16 leased to Mr. Knable? Was there
any provision for windows and doors or other apertures
through the three sides other than the front Y
A. These numbers 16, 17, and 18, if you will notice on the
plot plan here you will see that it is divided with an imaginary
dotted line, and this was laid out so that we could
page 33 ~ lease t~at whole area to o~e business. When Mr.
Knable asked for an area m there we cut him out
a store, sort of a pie or wedge shaped store, approximately
twenty-five feet on the front and goes back narrower on the
rear, leaving the stores next to him, seventeen and eighteen,
roughly you might say on the east side, going around about
on the rear, and. it has no rear exit but only has a front entrance and display window.
Q. Was there any form of communication between that
building and the outside other than the front?
A. That is all. Tl1ere is no communication and there is no
exit anywhere inside of his building except to the front sidewalk.
Q. What was the nature of the roof over his building!
A. He has a flat roof on the building·, a built up type of roof,
1)ike is usual we put on the rest of the buildings in that group.
'I'here is no opening there for i1im, no skylight and there isn't
anything in any way that opens out to the air from above like
it. is on the sides and rear of the building.
Q. There is no trap door and no aperture of any sort. I
believe there are two vent pipes going through.
A~ That is a requirement for plumbing. That bas nothing
to do with ventilating bis room. It is just to get the boiler
stacks throug·h. There was one other vent pipe connected
with the gas here (indicating).
page 34 ~ Q. When the structure was placed over unit 16
of which he complains, Mr. Knable complains in
the bill of complaint, what disposition was made of those two
vent pipes!
A. Under the code we bad to carry them up so they would
be vented to the air.
Q. Was that doneY
A. That was done. Those stacks we vent, and the toilets,
and would have to be carried to the outside air and were projected well above the roofs, and we just hooked onto them and
carried them up so we could carry out the provisions of the
plumbing code.
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Q. Are· they vented to the outside air as they were before?
Is there any interference there by t];ieir having been put as
they were?
·
A. It doesn't interfere with it in the least bit.
Q. In connection with Dr. Martone's lease to the Rose Department Store concern, you were engaged to do the architectual work incident to that installation, were you not f
A. That is correct, sir.
Q. What was actually done in so far as adding to the existing shopping center 7
A. We had a space right here, an open space, that had not
been leased.
Q. By '' right here,'' you mean the space marked 14 and 15 T
A. 14 and 15.
Q. Indicated by the words "future building?"
page 35 } A. That was the only space that had not been
leased and Rose Department Stores negotiated the
lease with the owner, and he also occupied building No. 19
which is to the right of No. 16 occupied by Mr. Knable and
the object was to build over and connect these two areas above
the ground floor stores, which are composed of Mr. Knable's /
store, No. 16, and 17 and 18 occupied by Russell and Holmes/
Shoe Store.
'
Our problem there was, in order to build over top of thes~
stores and not disturb either the shoe store, or the jewelry
store occupied by Mr. Knable, was to design a steel framing
that would bridge across the entire roof of those stores and
that was done so that we didn't in any way have to disturb
the tenant in No. 16 store.
Q. How was that done¥
A. Well, we placed steel columns along what is roughly the
west wall of Mr. Knable 's store. That is in the open property
of that unleased area.
Q. Were those columns within the area occupied by Mr.
Knable marked 16 Y
A. No~ They don't in any way interfere with :Mr. Knable 's
store.
Q. Did they have any physical connection with his store Y
A. Had no physical connection with it. Conpage 36 } crete footings were placed down under the column,
had to be specially designed so they would not interfere with his store.
Q. First you erected the columns Y
A. Yes, and then we went over to the east of his area and
erected columns on that side.

.

.
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Q. Did any of those columns impinge on the space occupied
by Mr. Knable?
A. Not in the least. ·with those columns erected with wl1at
is sufficient to clear the top of his building·, we were able to
put large steel beams there and bridge across his store without touching it or disturbing it in any way.
Q. Was any part of the masonry surrounding :Mr. Knable's
store utilized as a support for this structure Y
·
A. No.
Q. No part of it?
A. No, sir. We didn't utilize a thing in Mr. Knable's area
to support our work. His whole store could be taken and
slipped out from underneath our present Rose Department
Store without clisturbino· anything whatever because it does
not in any way bear on his walls or connect with his walls.
Q. Is that true with the front of the building; does the
masonry of the front of Mr. Knable 's building, the front, support any part of the structure which you erected over iU
A. No. We put an entire new steel frame with structural
steel in there to carry the floors above, and we
page 37 ~ didn't use the front or any place or any part of
\
Mr. Knable's store in the erection of this new
\puilding.
, Q. All the work incident to that construction has now been
~ompleted, has it not 1
/ A. That is right, sir, tbe work has been completed and tlle
~enants are moved in and are doing business there.
1 Q. Rose's Department Store is actually in there, is it not Y
A. Yes, sir.
Mr. Parker: Mr. Spigel is with yon.

CROSS EXAMINATION.

By Mr. Sellers:
·Q. ]\fr. Spigel, at tl1e time that you drew the plot plan whicI1
has been introduced in evidence as Defendant's Exhibit No. 1,
you also had an elevation plan made of the development, did
you not?
A. In tI1e preliminary stage we made sort of a picture but
dicln 't use anything in detail to show Dr. Martone what he
would get .for his money.
Q. In the picture the shopping center was shown as it is
presently constructed before the addition of the new building
which we are talking abouU
.
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A. Have you a copy of that? We made a number of photographs. I would like to see which one you are speaking of. I
don't have it.
pag·e 38 ~ Q. If this is not it I don't have it, and I am going to ask you for it (handing photograph to witness).
A. This is one of the pictures we made, isn't it Y That is a
photograph that was used as a Christmas card apparently.
It says, "Season's Greetings" on there. It looks like the
building is under construction there.
Q. In the original elevation plan in the space presently occupied by the new building and which is leased to Rose now,
it was set up as being a moving picture theatre there, was it
noU
A. At one time we contemplated putting a theatre in there.
Q. With the exception of the moving picture theatre development, as it stood before the new building started above
that, has the same elevation as when you first laid it out; in
other words, all the stores to the east of No. 14 and 15A. The only waf I can answer thatQ. Were one story buildings, were they not?
A. No. The only way I can answer that, as I testified, we
made sort of a site plan, that is to say, just put in an area/
with stores with a service area in the rear and as much parkL
ing space in front as possible, and then as the leases werb.
signed, regardless· of whatever height buildings they wanted\
that is what we gave them. The photog1~aph you
page 39 ~ showed me was store buildings 2 stories. We·
would have built anything- for anyone. We were.
drawing an imaginary proposed shopping center when we
made the first picture.
Q. Do you have with you any of your elevation sketches
which you made out there; do you have any of the elevation
plans with you?
A. No.
Q. To answer my origfoal question, sites 14 and 15 on defendant's exhibit No. 1 are vacant Rpaces where no building·
was erected prior to the beginning of the new building; is that
correct?
A. That is correct.
Q. Generally to· the east, which is 16 through 21-B, on your
elevation plans they were all one story buildings, were they
not?
A. I don't know of any such drawing we made showing anything· around here (indicating).
1
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Q. Did you not furni~h the real estate agent with an elevation drawing!
·
A. I am sure we did, but Mr. Zinkl made the drawing.

Mr. Parker: We will examine Mr. Zinkl, who has more
knowledge of it.

By Mr. Sellers:
Q. Wer~ any of the buildings prior to the erection of the
new building other than one story buildings to the east of 14
and 15 on that exhibit?
page 40 }- A. On this plan here-all of these buildings are
constructed and, as I recall it, there are no two
story buildings to the east here.
Q. As originally contemplated, the building to occupy 14
and 15 was to 11ave been a moving picture theatre?
A. We felt it would have been desirable to have one in there.
Q. That is what your preliminary sketches show?
A. We had hoped to get a good first run picture theatre
there.
Q. In your elevation plans tlwt moving picture theatre was
to occupy solelv 14 and 15, and didn't extend over the entire
building, did it?
·
'. A. That is correct, but it was more than one story high.
Q. It was a height of two stories but didn't extend over the
other buildings f
, A. It didn't extend over the other buildings.
Q. When was work begun on No. 14 and 15?

Mr. Parker: We have got the Virginia Engineering Company representative here to testify on that.
By Mr. Sellers:

Q. With respect to the construction of the new building
over the Kay Jewelry Company building, I gather from your
· description that tbere is an air space between the
page 41 } roof of the Kay Jewelry Company and the Rose
Store on the topT
A. There is a space between the two.
Q. Is there any access to that space Y
A. No.
Q. Can water get in there 1
A. No.
Q. Water cannot get in there 1
A. No. The building above is over the entire store.
9. So there would be no way of repairing, making any repairs of any kind to the roof of the Kay Jewelry Company t
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A. The roof is eliminated by virtue of the new roof on the
story above it.
Q. There is no way of making repairs to it as it is presently
constructed Y
A. You would have to cut a hole in there as you would in
most other places from the inside of the floor up above.
Mr. Sellers: No further questions.
Mr. Martin: I have no questions.
And further this deponent saith not.
AUGUST ZINKL,
called as a witness on behalf of the defendants, having been
first duly sworn, was examined and testified as follows:
page 42 ~ By Mr. Parker:
Q. You are Mr. August Zinkl?
. .~. Yes.
Q. You are associated with Mr. Spigel who has just testified; is that correct?
A. Yes, sir.
Q. You reside in the City of Norfolk, do you not?
A. Yes, sir.
Q. What connection have you had with this project, J\ifo:
Zinkl?
A. I handled all the details on the job and the field super:.
vision office.
Q. Is there any physical connection between the three walls
of Unit 16 occupied by Mr. Knable·and the outside other than
the front of that building; are there any windows, doors or
apertures of any sorU
A. No, sir. The east wall of store 16 was originally built
·for a three story height wall, a 16 inch wall built, which he
would put in the area 14 and 15. At that time we all talked
about a theatre if we could get one. It was marked as a future
building. This is the west wall, I am sorry, and the future
building wllich was to be put in area 14 and 15 was to be set
on top of 16 west wall, and the west wall was built for that
reason, 16 inches in width and thickness, and has a footing
desig-ned to carry the future floors above. That is the west
wall. That is the wall adjoining No. 15, between 15
page 43 ~ and 16, and there is a 16 inch wall with a four and
a half foot wide footing.
Q. When was that wall built?
A. That wall was built when the store was built.

/
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Q. You mean Mr. Knable 's store?
A. Yes. This wall was not used under this construction
because we were asked to build a building whereby this roof
could be supported on the original building wall, Knable 's
building.
Q. Was that construction incident to the Rose Department
Store lease completed without the necessity of utilizing any
part of the structure occupied by Mr. Knable as a supporting
part or member!
A. Correct.
Q. Was it, or not Y
A. It was.
Q. Whatt Maybe you don't understand the question.
A. There is no structural number that ties in with the original Knable store, the Kay Jewelry Store.
Q. There is a space or interval between the roof of the
Knable store and the floor above occupied by Rose Department Store, is there Y
A. Yes.
.
Q. W11at is the width of that interval Y
A. I wouldn't be able to tell you off hand. I would say it
is probably about-let me figure a little-about
\page 44 ~ five foot space in between over that store.
\
Q. I just wanted to be sure there is no contact
between the two 7
i A. No, there is no contact whatsoever.
Q. Is it possible to get to the roof of that unit 16 as it origi.nally was, if you wanted to f
A. Yes.
Q. How could you reach it¥
A. By going to an access door in the ceiling of unit No. 19.
Q. And f rorn there where would you go?
A. You can crawl back he~e and across (indicating).
Q. So there is sort of a labyrinth you can crawl through f
A. Yes.
Q. Is there any necessity for getting to the roof of No. 16?
A. Not necessarily. Tl1ere are vent lines going up there.
The vent lines could mst out, which is most unlikely, but if
you have to get there you can.
Q. Do you recall making an i.nspection of the interior of
Mr. Knable's store!
A. Yes.
Q. At sometime after this construction had started t
A. Yes, sir.
Q. Do you remember the date!

(
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page 45

r

A. No.
Q. Will reference to this letter signed by you
refresh your recollection (handing paper to wit-

ness) T
A. Yes.
Q. What is the date?
A. Pardon me.
Q. ,vhat was the date that you-went there? ,
A. It is dated April 26 and it was probably April 25.
Q. April 25th of what year?
A. 1951.
Q. And what did you do on or about that date at my request?
A. I inspected the premises of the Kay Jewelry Store.
There were complaints about cracked walls and a cracked
ceiling. Mr. Mounger of the Virgi11ia Eng·ineering Company
was with me.
Q. ··what did you find T
A. We looked at the cracks in the wall and found two hair
cracks which have been in there since, I would say, at least
two or three years before construction started.
,·
Q. What do you mean by hair cracks?
/
A. Fine plaster cracks from the plaster.
Q. Was there any damage due to compression on the eX:,.
terior walls 7
\
A. No.
Q. Was there actually any compression on those walls of
any sort to cause any cracks?
page 46 } A. No, none whatsoever.
Q. Was there any compression on the roof?
A. No.
Q. Was there any physical connection between those walls
and the structure above?
A. No.
Q. Was there any physical connection between the roof ancl
the structure above?
A. No, sir. Is it all right for me to say something?
Q. Go ahead!
A. Your lease says a store building. I think that is an incorrect term because store area No. 16-we always ref er to
store areas as one part of a building· with one common roof
which is over 16, 17 and 18. You could not define roof No. 16
because the north wall as well as the east wall are simply six
inch block partition walls which don't connect with the roof.

I

.
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Q. Did they support the roof in any way Y
A. No, or any part of the building. They are simply six
inch block partition walls.
Q. Does the wall between unit 16 occupied by l\:fr. Knable
and unit 15 support any part of the roof 1
.A. No, sir.
Q. How was the roof supported originally¥
A. This wall (indicating) supports the original roof of
store 16, 17 and 18, and these walls (indicating)
page 47 }- are partition walls. It is the same wall as you have
got right here. If you take it out nothing happens.
Nothing would happen if you take this wall out here in this
room. It is setting on a common floor of 16, 17 and 18, and
it is simply a partition.
Q. So that 16 has no separate roof, I g·ather?
A. No, sir.
Q. It is housed under the roof' to 16, 17 and 18?
A. Yes. .
Q. Is there any method of getting to the top of the roof
throug·h any of those units, or would you have to get to it from
the outside?
A. You have to get to it from the outside.
Q. I mean as it was originally constructed.
A. Originally from the outside, yes.
Q. Was it a part of the duty of tbe architects to make a
record of the construction cost as it progressed?
A. Yes.
Q. Do you have a memorandum which shows the over-all
cost of this construction?
A. Yes, sir.
Q. I hand you now for the purpose of refreshing your recollection a memorandum summarizing the building costs. Will
you state what they are Y
·
A. The actual building costspage 48 }- Q. You are referring now to the new construction?
A. The new construction.
Q. The Rose Department Store construction T
A. Yes ; $588,012 Paul H.· Rose has spent.
Q. Just a minute. Was Mr. Spigel also the architect for
P.H. Rose?
A. Yes.
Q. In connection with this project?
A. Yes.

I
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Q. What was Mr. Rose's expenditure for fittings?
A . .As close as I can arrive at-it, $181,000.
Q. What is the total investment T
A. $769,012.
Q. That has all been completed, has it noU
A. Yes.
Q. Do you have a record of when the construction started
on this project?
·
.A. To the best of my recollection, the contract with the Virg-inia Engineering Company was signed on the 11th of N ovember and actual construction started the latter part of November or the early part of December.
Mr. Parker: The witness is with you, Mr. Sellers.
·cROSS EXAMINATION.
page 49 ~
By Mr. Sellers:
Q. Mr. Zi~kl, you said that the west wall of the building adjoining the vacant space was designed to carry a two or more
story building?
A. Correct.
Q. Ahio l assume from your testimony as to the east wall
of the building No.] 6, it was not designed· to carry that?
A. No, because it was no part of the building, no termina-..
tion of the building.
·
Q. Mr. Zinkl, did you complete the job yourself?
A. Yes.
Q. Were you the supervision man for the job?
A. Yes.
Q. Prior to January 9, 1951, how far had you progressed
with the job?
A. At that time I presumed ·there were only the footings
in the ground.
Q. Did you keep the record?
A. The steel, of course, was all ordered and manufactured
during the period.
Q. Did you keep a record of the progress of the job?
A. No, sir. The contractor does that.
Q. The contractor does?
A. Yes.
, . ·· ! • i- - n"":' l
page 50 ~ Q. How much money had been expended prior
to January 9, 1951, do you know Y
A. I wouldn't know. Some figure could be arrived at if I
bad the books. There was money expended by the Virginia
Engineering Company. The steel was ordered and fabricated,
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which was an item; I would say, close to $75,000 in case of
cancellation, and the escalators were ordered in November,
an item of $50,000.
Q. The figure of $588,000 you testified to a minute ago is
the total cost which I1as been expended for the construction
of the building to the present time T
A. Yes, correct.
Q. Of all progress, even after January 9, 1951 f
A. Yes.
Q. Isn't it a fact that prior to January 9; 1951, no part of
the b~ilding had been actually started?
A. Before J auuary 9th f
Q. No part of the building had been actually started out
there¥
A. I think you GOUltl verify that with the Virginia Engi=neering Company, but I am quite sure it was. .
,. . . .
. Q. It was not necessary during the construction of the job
for the members df the construction cre,vs to go on top of the
roof of building No. 16, ,vas it f
A. Not buildings 16, 17 and 18.
.
Q. Do you h~ve any idea when they first began
page 51 ~ going oh top of the building there and laying steel
\ .
across the top of it Y
_.
.
.
A. No steel was ever put on the roof becaus~ the roo~ of
the building could not support steel. If arty steel wa.~ laid on
·there it was laid on the walls of the store buildings lQ, 17 and
18 on the west wall, clear across to the store No. 19. The roof
would not supp01·t steel.
Q. It was laid across the we~t wall of building 16 over to
the east wall of building No. 191
A. Correct.
Q. You say you visited the store on Aprii 25, 1951, to inspect some damage which Mr. Knable claimed had been
caused?
A. That is correct.
Q. At that time tl~e men had been up on the roof preparatory to laying the steel, .had they pot Y .
. ..
A. Possibly. They had been up th~re since 1_946 at different
times to erect signs and wiring for C1hrist:mas decotations and
stuff like that.
Q. Is there anything iµ your i~tter you referred to refresh
yo'f.?.r recolleqtion indicating thaU
A. To indicate what?
Q. That thei·e ,vei·e people on the roof just pdor to your
•1
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visit preparatory to laying steel or actually laying
iU
A. No, and it wouldn't have any bearing. I
don't care what had been put on the roof, it could not possibly
affect the walls which are partition walls. There is no connection whatsoever between the roof and the partition wall.
Q. I asked you if there was anything in your letter to indicate that?
A. No, sir.
.
Q. J\fr. Zinkl, as I understand it, the gas vents from building 16 go through a space in the roof and up through the new
building to the roof above it Y
A. Yes.
Q. If there should be a leak in that vent would that accumulate gases causing a fire hazard Y
A. I don't think so.
Q. Is it possible Y
A. If you turned your unit heater on full I don't think you
could accumulate enough gas to do any harm.
Q. If there was a fire in the space between the roof of
building 16 and the floor of the building above, how could you
get to it to attempt to extinguish iU
A. We have fire retarding construction all around the'
building and I don't see how you could possibly start a fir~
in there.
~·
Q. As to the new construction?
\
A. Yes.
Q. How about the old construction?
page 53 ~ A. It would have to start from underneath.
Q. How would you get in there to fight it?
A. From underneath. It is the only possible way you could
if you have a fire underneath.
Q. The only possible way you could get in there. You say
you examined the cracks in the wall Y
A. Yes.
Q. And you stated you thought they were two or three
years oldf
A. Yes.
Q. How did you arrive at that conclusion Y
A. They were dusty and gray. A plaster crack that is new
iR white, and if it is old it is gray. The ceiling had no cracks.
There was a scalding of the plaster next to the light fixture
which was caused by one of the electricians who slipped and
caused a crack up there when he was putting the light fixtures
in in 1946.
page 52

~
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Q. Those cracks must have appeared since the building was
last painted inside; is that correct Y
A. That is correct.
.
Q. During the course of. construction there was other damage done to the Kay Jewelry Company, was there noU
A. No.
Q. Wasn't an electric sign broken f
A. On the outside Y
page 54 } Q. Yes.
A. Possibly.
Q. Didn't you just state there was no other damage 7
A. Mr. Knable could have had a toothache. There are a
lot of little things that could possibly happen in a store, but
none my attention is called to if they were small, such as a
neon tube breaking, and unless my attention is called to it I
wouldn't know about it.
Q. Do I understand your answer to be you know of no other
damage!
A. I beg your pardon Y
Q. Do I understand your answer to be there was no other
damage that was done?
A. No, sir.
Q. Your attention was not called to the fact that a neon
:fign was broken Y
A. Yes, it was, that is correct.
, Q. Wasn't there some damageA. A tube on the neon sign was broken by one of the Virginia Engineering Company men or some other workman.
They never found ont who was responsible for it.
Q. ·was there some damage to the plate glass?
A. Yes, but is was caused by natural causes. The construction had absolutely nothing to do with it. It could happen
anvwhere.
page 55 } Q. Caused by natural causesY
A. It broke where a set screw was evidently put
in too tight in the molding.
Q. You don't think it was caused by the construction Y
A. No.
Q. During the course of the construction did you block off
the sidewalk that afforded access to and from Mr. Knable 's
building?
A. No, sir.
Q. Did you block off the sidewalk in front between the sides
of 14 and 15Y
f

(
l
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A. Yes.
Q. Did you extend over into Mr. Knable's show window?
A. No, sir; stopped on the building line. We made pretty
sure we were on the building line.
Q. · And at no time did you extend over or block Mr. Knable 's
window?
A. No. vVe made repairs in the sidewalk, part of the sidewalk which was not his property.
Q. In making footings for the new buildings you tore up the
sidewalk in front of his place?
A. Partly, yes.
Q. And blocked it off at that time Y
A. That is correct, to the extent of, I would say, three feet.
Q. How long was the sidewalk in front of buildpage 56 ~ ings 14 and 15 blocked off?
. A. I don't think you express it right. It was not
blocked off. There was a temporary sidewalk built for the
purpose. Sometimes on Granby Street or any where in tbe
world you will see it. There was an amply wide sidewalk
protected by hand rails on both sides.
Q. How long did that structure remain there?
A. I would say about six months.
Mr. Sellers : That is all.
By Mr. Martin:
Q. With the exception of damag·e to a neon tube that may
have occurredA. Yes~
Q. Did you discover any other damage to the building of
the Kay Jewelry Compal).y, Incorporated, except what you
have recited?
A. That is correct. We made some repairs that were not
caused by the construction but due to the age of the building. We pointed it up with green stone facing to make the
appearance better and fixed the marquee which was leaking.
· And further this deponent saith not.
page 57 r
R. C. BIENER,
called as a witness on behalf of the defendants,
having been first duly sworn, was examined and testified as
follows:
·
By Mr. Parker:
~ Q. "'nere do you live,, Mr. Biener 7
A. Newport News.

..J
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Q. vVhat is your connection with the Virginia Engineering
Company?
.A. ,Vice President.
Q. Do you have a record which discloses on what ·date the
contract was made with the Virginia Engineering Company
for the construction of this building?
A. Yes.
Q. ·what date was that?
.A. This agreement was made the 26th day of October, 1950.
Q. Do your records disclose when construction started on
the building t
A. My records here don't, no, sir, but I would say it started
-this is dated the latter part of October, and I would say it
probably started sometime in November.
Q. Were you present throughout the construction work Y
A. Periodical visits that is, going to and from the job. Mr.
Mounger, the superintendent on the job, is here.

Mr. Parker: The witness is with you.
page 58

~

CROSS EXAMINATION.

. By Mr. Sellers:
\ Q. You are connected with the Virginia Engineering Com\pany?
! A. Yes, sir.
, Q. You received a letter from me dated January 9, 1951,
,i of which a copy has been introduced in evidence as the com/ plainant's exhibit, did you not?
A. I would like to see a copy of that. I haven't a copy
here. I have a letter here from Mr. Maupin to Mr. Sellers,
but I don't think that is the letter you refer to.
Q. No.. Here is a copy of my letter here. I think it is in
the exhibit.
A. Yes, I would say we had the letter.
Q. You say you did receive it 1
A. I think we did because I think it has been answered by
Mr. Murray.
Q. Will you read iU
A. ·what is the question Y
Q. Will you read it for me nowY
A. ''vVe represent the Kay Jewelry Company, Inc., located
at 144 E. Sewells Point Road, Norfolk, Virginia. We are informed that you have been employed to construct a building
on the vacant lot adjacent to said premises in the Midtown
Shopping Center.
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''If you are doing said contracting work, this is
to notify you that my client is in exclusive possession of the aforementioned premises and every part thereof,
and will not countenance any trespassing thereon or any
structural changes therein.
"If your position in this matter is not entirely clear to
you, please contact me and I will be glad to discuss same with
you.''
·
page 59 }

Mr. Sellers : I offer that in evidence.
(The paper was marked'' Complainant's Exhibit 8. ")
By ]\fr. Sellers:
Q. Mr. Biener, at the time that that letter was received by
you had any actual construction begun on that property?
.A. I would say probably not on this contract work.
Q. On sites 14 and 15 or on the field there?
.A. I don't know about sites 14 and 15, but ,vork had been
started on the entire contract.
Q. On any of the main part of the buildings?
A. I don't know where we started. I don't know what was /
the first place we started.
/
Q. Had any actual construction work other than ordering 1
materials been done at that time?
/
A. I think the payroll will show about the actual construe-~
tion.
,
page 60 } Q. Do you have it f
A. Not with me. We started before Mr.
Mounger took over.
Mr. Sellers: No further questions.
Mr. Martin: No questions.
And further this deponent saith not .

•

•

E. H. MOUNGER,
called as a witness on behalf of the complainant, having been
first duly sworn, was examined and testified as follows:
By Mr. Sellers:
Q. You are construction engineer for the Virpage 61 } ginia Engineering Corporation?
A. I was construction superintendent.
Q. When did you arrive on the job?

.
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I

A. I arrived on the job the latter part of January, I would
say about the 24th.! I can't remember exactly the date.
Q. What was the stage of the construction, if any, at that
time, on the vacant property there on which the buildings
were built f
'
A. On the vacant. property?
Q. Yes.
.
A. A major portion of the footings were in in the latter
part of January. They were probably in, but I could get the
records. I don't remember the exact date they started, and
they were starting in that area.
Q. Arca 14 and 15?
A. Yes.
Q. They had staded when you got there f
A. Before I got tl!ere, sir.
Q. How much before Y
A. I would say a~ least a month. I am just giving you an
off-hand answer. ]t can be corrected.
Q. Do you have records to show when the work was actually
begun?
.A. Yes.
page 62 ~ Q. Yob don't have them with you, I take it¥
A. Nol
Q. Do you have lany recollection or record to show when
the construction mer first went on the roof of building· No. 16
for the purpose of making a construction over top of it f
A. vVell, now, if lyou will place that question more specific~ally and tell me wf.ich part of it·
Q. Building 16 i, the one the Kay Jewelry Company occupies!
_
A. Yes. Do you mean the steel work or my work Y
Q. The prelimin~ry work. .
A. The preliminiry work-well, let's see. Just a minute
now. I would say ~twas around the 15th of February, somewhere close to that1 date.
Q. From the 15th of February on there were people going
on iU
A. Yes, occasiomilly, not every day.
Q. During the cQurse of construction did you have occasion to talk with Mr. Knable?
A. Yes. Mr. Knable came to see me quite often.
Q. Did he protest to you about the fact that these men were
·
going on his building 1
A. The :first time l\fr. Knable protested to me was when
1

!

I

j

P. F. Knable, etc. v. Dr. A. L. l\Iartone, etc.

41

Bernard B. Spigel.
we started to lay out the footing and the sidewalk, and we
took up a part of his sidewalk. Mr. Knable came to me and
told me if I didn't stop he would have me arrested.
page 63 ~ I stopped and called Mr. Perrin in Newport News
and he told me to hold off until he notified me,
which I did.
Q. Did he later, subsequently, when the men started going
on the roof protest their going on the roof to you 1
A. No, sir. He said-I will tell you exactly how I rememher it. One dav he told me a beam had fallen on the roof.
'rhere were some men who were working on the roof and I
could not find where a beam had fallen because it would have
knocked a hole in the roof if it had.
Q. Did you subsequently proceed to tear up the sidewalk
in front of the bnildingY
A. After I had been given permission to do so.
Q. From Mr. Knable?
A. I didn't say Mr. Knable, no. I am working for the Virginia Engineering Company.
Q. Did Mr. Knable ever give you permission to do thaU
A. ·vvell, now, I wouldn't outright say he did.
Q. Did he ever give you permission to go on the roof of the
Kay Jewelry Company?
A. No.
Mr. Sellers: ·That is all.

c:aoss

EXAMINATION.

Bv Mr. Martin:
·Q. You spoke of January. That was January of what year
that you said you went on the job?
page 64 } A. That would be in 1951, sir.
Mr. Parker: All right., Mr. Mou·nger. Thank you very
much. You need not wait any longer unless you want to.
And further this deponent saith not.
BERNAR.D B. SPIGEL,
recalled on behalf of the defendants, was examined and testified as follows:
Bv Mr. Parker:
~Q. Mr. Spigel, go ahead and make whatever statement you
would like to.
A. Let's see where we can see this building. Mr. Zinkl has

_.....,
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testified, and I did before myself, that building shown as
store 16, 17 and 18 at one time were intended to be one store.
When Knable went in there this was-the east wall of his
store is just a six inch partition that starts at the floor and
goes up to the ceiling line. It is not a bearing· partition, and
this roof is over the entire area of this entire group of stores
of which Mr. Knable occupies the left corner.
The store area shown as 17 and 18 occupied by Russell and
Holmes shoe store. We asked Russell and Holmes if we would
be permitted to put two columns inside of their store and they
gave us permission to do it. These columns, if you
page 65 ~ can visualize it-this is the plate glass window
something· like that (indicating). We put two columns right,herc, and we put footings over his floor, and when
they canie up through the roof they were attached. If yon
were on the roof you could not tell where this partition was
below the ceiling that divided Russell and Holmes' store from
Knable 's, so the men were up there working. They could
have been on this side of the partition or the other side, and
he tried to order them off, but they had permission to put
the columns through Russell and Holmes' roof and to do what
was necessary to carry on the construction.
Q. They were working over all the Toof which covered
the entire area 1
A. Yes, but those things came up through Russell and
Holmes' side of the roof.
Q. And had no connection with the other part of it t
A. No. We had permission from Russell and Holmes to do
anything necessary to complete the construction.
And further this deponent saith not.
page 66

~

ALEXANDER L. MARTONE,
one of the defendants, having been first duly
sworn, was examined and testified as follows :
By Mr. Parker:
·Q. ·wm you state your name?
A. Alexander L. Martone.
Q. You live in the City of Norfolk f
A. In the Citv of Norfolk.
Q. The Midtown Developing Corporation is your corporation and operated by you, is it not?
A. That is true.
Q. When did you first enter into a contract with the Rose
Department Store for the construction of improvements

(
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which are the subject matter of this controversy¥
A. The contract was actually signed, I believe, in September, 1951.
Q. That was between the Midtown Development Corporation and P. I-I. Rose Corporation, was it noU
A. That is true.
Q. ·what did the contract in general provide 1
A. The contract in general provided that we were going to
constructQ. By ''we,'' you mean the Midtown Development Corporation?
A. The Midtown Development Corporation, that they
would construct and deliver completed to the Rose Corporation a store as set out in the plans and specifications drawn
up and agreed-drawn up by Bernard Spigel, our architect,
and agreed upon between the Rose Corporation
page 67 ~ and the Midtown Development Corporation.
Q. Was there or was there not at that time a
lease entered into between the Midtown Development Corporation and the P.H. Rose Corporation for those premises and
the improvements you have just spoken of Y
/
A. The lease had been agreed upon, drawn up and prob- /<,
ably signed.
Q. By both parties Y
A. By the Midtown Development Corporation and P. H.,.
Rose Corporation._
Q. For what period of time did the lease run T
A. Run 25 years after the completion of the project.
Q. What provision, if any, was contained for the beginning
of the construction of the building under the contract?
A. Construction was to begin immediately and was to be
completed on or about the end-December 31, 1951.
Q. That is the building which Mr. Kinkl testified involved
an overall cost to you of approximately $588,000?
A. That is correct.
Q. ·when did you enter into the contract with the Virginia
T•~ngineering Company for the construction of these improvements?
A. The latter part of October of 1951.
Q. The contract was then signed between the
page 68 ~ parties!
A. That is correct.
Q. When was the construction work actually begun under
ihe contract T

.,,
---~
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A. The exact date I don't recall. It was supposed to start
npproximately one month after the signing of the contract,
hut I am unable to give you the exact-the contract was signed
-it is on the contract, and it was supposed to start 30 clays
after the contract was signed between the Midtown Development Corporation and the Virginia Engineering Corporation.
Q. Did you consider that you were invading in any way the
contractural rights of Mr. Knable under his lease in entering
into this agreement with the Rose Company to make these
improvements that you have testified to!
A. No.
Mr. Sellers: I object to what he considers.
By Mr. Parker:
Q. Did you have any intimation at that time that he had
any 9bjection to it?
A. No. I was of the opinion that I was really helping him.
Q. In what way¥
A. Vlell, every time I would go out on the project he would
ask me when I was going to fill this vacant space.
Q. vV1iat vaca:pt space was he referring to Y
\\ page 69 ~ A. The one just west of his store.
Q. Why did he want it filled?
A. I had asked him in a friendly gesture ,vhere were his
customers and he said, '' vV ell, the reason r don't have customers is because I have got this vacant space.'' He asketl
me when I was going to start to fill·the space so it would be
continuous. I said, ""\Ve have been working on it." He
seemed to be delighted and happy about that.
Q. ·when was the first intimation you had that he actually
objected to this construction 1
A. The only intimation that I could say is when we first
started it appeared to me like a rumor that came to me but not
directly. It never came directly from Mr~ Knable.
Q. And when was thaU
A. "\Vell, actually, if yon know Mr. Knable very well, he is
nl~vays ~oasting_and extravagant in _his talk, I mean he usually
~ticks his nose m everybody's busmess, generally known as
that type, and he is always talking about things like that and
I overlooked it. He has never actually done it to me, but
through other people, an;d I overlooked it.
Q. Did he -ever let you know exactly what he wanted from
you in exchange for his consent 1
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A. Not directlv.
Q. "'\Vere you informed what it w·as T

Mr. Sellers: I object to that question. It is purely hearsay testimony.
page 70 ~ Mr. Parker: You need not answer that if Mr.
Sellers doesn't want you to. I have no particular
object in it. That completes our testimony.
CROSS EXAMINATION.

Bv l\Ir. Sellers:
"Q. Dr. Martone, prior to the letting of the contract with the
Virginia Engineering Company and your lease with the Paul
Rose Corporation, did you consult with the Kay ,Jewelry
Company, Incorporated, about building a building over top
of their building?
A. No. I didn't have to consult ,vith them because I didn't
think it was nccessarv.
Q. In January, on"the 9th, did you receive a letter from me
uotifying you ,ve thought our rights were being violated and
notifying you to cease and desist f
A. Yes.
Q. You didn't cease and desist; you continued with the construction of the building!
A. In answer to your question, I had-I will have to go
back and repeat myself, that naturally I took notice of it, but
I had received telephone calls I believe about-from Mr.
Knable with reference to overlapping of the business and
everything· else, and I naturally, kept it in mind, but I wouldn't
let his complaint change my whole pattern of things, the whole
shopping center or policy.
page 71 ~ Q. When did you first conceive the idea of building a building over top of the Kay Jewelry Company, Russell and Holmes and the other department store occupying space No. 19 f
A. I would sav in 1945.
Q. Did your elevation plans in 1945 show any such thi;ngY
A. Elevation plans?
Q. Yes.
A. No. I said my plans.
Q. I asked you if your elevation plans drawn up by Mr.
Spigel showed any such thingY
.

~
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A. I don't think I ever received any elevation plans from
him. It may have been an artist's conception.
Q. Did you receive some of those?
A. I don't know of any.
Q. Did you ever turn over any artist's conceptions or the
elevation plan to the real estate agent for the purpose of
making leases of the shopping center?
A. I think they have been in the form of aerial photographs.
Q. Did yon?
A. I seut postcards to lots of people. I think yon have one.
Q. Prior to the time the buildings were constructed I assume some of the leases were made, were they not?
A. Yes.
Q. At the time they were made did you not give
page 72 ~
your agent to use as a selling point, an elevation
sketch, photograph, drawing or whatever you want to call
it of the proposed subdivision 7
A. Uh, uh.
Q. Your answer is yes f
A. I believe so, yes.
Q. Did not those elevation plans show that in the space
shown on the exhibit as 14 and 15 there was to be a theatre!
A. Perhaps.
Q. Yes?
A. Yes.
Q. That proposed theatre was to occupy only space 14 and
15 and didn't project over any of the other stores, did it?
A. I wouldn't say that. The plans for the theatre from the
initial onset of the construction were to have a small theatre
house of 700 seats capacity, and I guess by 1949 the thing hacl
expanded to a request that we stretch it to about 1600 seats,
so the projection would get more space than had been-I think
I am correct in that, that we did intend to wing it out. vVe
even winged it so far as to go over the top of the back end of
fhe stores.
Q. Dr. Martone, I ask you specifically if on June 20, 1946
any elevation plan that you then had extended any building
over 161
page 73 ~ A. In 1946-if you can visualize the planning of
a shopping center, we tried to make it as flexible
as possible. We didn't build an individual unit to stand upon
itself. We ~new from peopl~ that had had experience in
shopping centers that ordinarily you run the height of the
.building to ~ comm<m hejght aild then .run a structural roof,
would have a struc~al ro9f, ~nd the· tenants were S@sl)Q,sed
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1:o occupy a part of this common roof the same as tenants in these buildings. They actually occupy the space inside of the
building under a common roof. By the time my agent, S. L.
Nusbaum Company, got through he may have had a penthouse on top of there. You asked me specifically if I had
:my, and I would say there may have been some. I saw some
fantastic drawings from time to time.
Q. In 1946 did you show or give to your agent any elevation
plan that sl10wed any projection over building 161
A. I wouldn't be able to answer that. vVe may have or may
not. Negotiations that were made with the Kay Jewelers I
had nothing to do w'ith. S. L. Nusbaum Company handled it.
The method of securing the lease with the Kay Jewelry Company I am not familiar with.
Bv Mr. Martin:
··Q. Doctor, you said in the beginning of your testimony
about beginning in September, 1951. Is that 1951 or 1950 l
A. 1950.

And further this deponent saith not.
page 74

~

AUGUST ZINKL,
recalled on behalf of the defendants, was examined
and testified as follows :
Bv 1vfr. Parker:
·Q. :Mr. Zinkl, did you have something you wanted to say?
A. In reply to l\Tr. Sellers with regard to sketches made for
lea~ing purposes for the real estate agents of the deYelopment
prior to the time the Kay Jewelry Company leased this area
here, there was only one sketch. It is still in existence.; and it
shows the entire area, and shows approximately in this vicinity a theatre, it shows a hardware store which never was built,
of two stories, it shows a dance hall and bowling hall which
were never built, and if I am not mistaken it shows a two
story buil<ling at this corner (indicating). I couldn't swear
to that because I haven't got the sketch here. I made it six
yea rs ago. It is the only sketch that was available at the time
of the leasing of the property.
Q. Who made the sketch Y

A. I did.

.

Q~. Wh.at ·was, the·· natnve, 1f(ff iii::!
.I,.;~. 'Flae natiite .of ~~··. s'k~t~; iffl8'S

~@
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tone, our cl~ent, and 1'fr. Nusbaum, the real estate agent, wlrnt
could be done and what approximately it would look like in
order to get tenants.
Q. Is that customarily done by architects in all projects of
this nature1
page 75 ~ A. Yes.
Q. Diel it in any sense constitute an elevation
plan such as been mentioned 1
A. No. There was one more question Mr. Sellers asked
a bout a two story building. "\Vhcn we first came up in store
No. 19, I happened to be in there with Dr. Martone and Mr.
Butterworth who was going to manage store No. 19, and the
question came up as to how much it would cost to put a second
~tory over No. 19. That was ahout 1947. He asked the question about any gas escaping. "\Ve took care of that by venting
the area between the roof and the second floor with eight by
ten separate vents through the second floor for any gas that
eould escape through the second floor. Also the roof w11ich
was over the existing store, area 16, 17 and 18, was all comlmstible material, and any fire hazard there has been elimi11ated by putting a concrete floor over it.
CROSS EXAMINATION.

Bv Mr. Sellers:
~Q. The elevation sketch ,vhich you are talking about, is that
presently on the wall of your office.
A. It was up there. I think it is in existence.
Q. Yon have it available if we want it 1
A. I am quite sure I can find it. It is probably up there
with the rest of them since we moved.
Q. ·were there any prints made of it¥
page 76 r A. I think tllere were some photostats of it
somewhere. There used to be one on the wall in
1\fr. Nusbaum 's office. It is probably still up there.

And further this deponent saith not .
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