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Supre1ne Court of Appeals of Vira:inia
u
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ISHMAEL FLETCHER, ADMINISTRATOR
OF THE ESTATE OF JAMES EDWARD
BURCHETT, DECEASED
v.

GEORGE Wo HORN AND ERNEST
THOMPSON

RULE 5:12- BRlEI?S.
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on ~\·bii;:h the brief is fi1ed.
·
§o. S1z:a AND 'l'YPB. Briefs sbaJI be nine inches iI1 leng-tlJ )t11d
$ix inl'hes in width, s.o a::; to conform in djrrnmsious to the
;,riut~d Tet ord, und shall he priuted in ty1)e not less ill 5iz0, as
to heit;ht aitd ,,.idtL: tlian the type in wbfoh the record is
printe{1. The re~onl number of tile casp nnd /hf:• narnes :wd
addr~sses Qf co,nn~l submitting the bl'ief sh.:d l be printed ,,11
the f rxmt ro-ver.
H. G. TURSl~H. <'lerk.
§5. N 1.,1\.TB:ER
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Oourt opens at 9 :3u a.. m.; Adjourus at 1 :00 p. m.
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RULE 6 :12-BRIEFS
§1. Form and Contents of Appellant's Brief. The opening bdef of anpelfant shall
contain:
(a) A snbJecT index au<l table 0f ciration:, witi, ca1,ffli aJphal.ietic,ally arra :igtd. The
Gitation of Viri/ma case;; .sh~d l he to. !h1;; oftici.al Virgmia Rcpoqs ahd, iu ··a<ldilion,
rnay rel':e. to 0 1her reports. c-ontabing sueh ~-.1.s·es_.
(bJ A britf st_atrn1cnt or ~i' i'. m.aterial 1•rot;cNiings iu Hie lo.wer court, the error&
assi.c:u1ed, a:,,J the ques tiom [nv(,!n,d :n the app¢aL
le) A ~lt.'llr and concii,:e statement ot' tile: rti\'.:ts, wi~h rckren~.e s to tlJe pages of
the i;,,6nte:d recorrJ wh0n l1n:re. i~ :ir1;1• possibility 1h3t the Gthcr side Ill?,}' t:11:1:cilr'ion lhe
staleme»;. \Vlien tl1e farts ?,re in r!ispule the brief shall sc• ot,i.t<!,
(<l) vVith ,cs1)tct ta c,,ch ;i~;ignnient oi crr,01· rd11,;d on. lhc principles of l;;w, the
arg:m11:m a.n<I the at1t11orit1es ,sil:ill be stared in 0ne plac~ and not sca!tcrcc1, th•ough

the hncl.
(e) The sr151,1att1ri:. of rrt !~s t nne aHorn.:,Y p rncliving in this Couret and his a:ddrcss.

§2. Forni ,md Contents cf .\ppellee's Brief. Th!? hriei f~ the appelli!c.shaU i';Ontain:

Ca) A sulijc:ct incl<,:, and tah,c oi citat·: ons with ca!"es alphabetically arrang<:cL Citations ot Virgfo1:i c;tses nn1 ; , rcr ·r to tl1c Virginia J<eport ~ and, in additio.1, iuay rofor
to other reports c<Jmaming !:U<:.h cases.
(l>) A statem~ut
tile cas~ nnd <.if the pt,ints invo!vf9. if tile ab•1,cllu tHs.1gn:es
with the statcm,,nt o.f appellar1(.
(c) A statement of tl1e fuets which ~re necessary lo correct or amplify tl;e s,tatemi::nt in appc-Uan t:s brief iu. po fal.r 3;.'i, it .rs .-kon<ed crn:me-9us or iuatlgr1nale, with ap,
propria,tec rderenc~s to the i;t~Cll. nf rbe n:1:m<l.
( ,11 ltrAnnwnt -in .',,1pfH)r'f ,; f Ut f; po.Siti,m of apr~lll.'e.
The L,rjd sl:;;!l lie s:i;ned h,\ ~l l~ t one att.:i-n.~·:,· r,ractidn,.r in this Ct,un., giviqghis a,Jiir{!!;s.
~~L R eply B;:icl, ·r !n:c •ej,ly brie f m any) oi l ilt appellant shal1 C:Ontain al l the
ttnthNities relied on by hlui not re:fe.rt~d tn tn hi~ opµniµg bti~f. in other rllspcds
it shtil l coliform •o tl•c r\::qL.irl:'!ments ft1 r ;1ppe llet:'i. hrid.
H. Time of Filing. !b soon a, tli.ti cs,1111a1~,1 cost of p ri111:11g tr,e 1·(:c:ord is p;1i,i
hy tlw :J'I,ptllar t, :h,, l' lr: ·k sJ;;.11 inn J,'.nt!i pr,,e<:cd w l:nvc prin 1, d a SJ.1tli,ient ;,u,nh11T
of copi.,s of rl1r. rocon: nr the dc.s:4nat<:d r,arts. 1.ipon r(lcei)'t oi tlic p.rinted cor,.i ps·
o, q[ !.lie !lt1b~tiniftd copit.'!t ullowe.d ii1 lieu of 1>rin1,-(1 con,t!l µnd:w Rul.e :r':2. the
dcrk sh-t.Jl fn.'thwit.h m,,rk ih~ f;l!ni::,; il~t<' ml .e .,ch eor. .f arid irans.iuit three c,Q;1ics of
\hr; pr'.:1ti::ti rc:.-ord to ,:a,· t1 r<!)' l!L' "I o f rv,::onl, nr notiiy each c<lunsel oi rc~oi:~ of the.
iii111g ;':,;;r c,f :l1e s'Uh~li· 1w:,ri r- opu :,.
(a) If ihc rwt iti.o n for '1pp<J:tl i.~ adQJJl•:d aa r.he. t,penipg btitf. 11ie· nrid of th~ ap:pdle,e shall be (llt,r] irY the clt:rk';, omr.e wilhiu t.hirty-five ,l11j..:s <l!fler the rl:11.,~ rile prFvlt!d
c0.Di,,s f'f":Lr: nccrri, .-r ·lie ,;ubs1iJ utc1l ,·npi,'>' alli;,,wt·d 1111.,-Jcr Rule 5.:2, "'1.rc filed in the
dtrk's offi.-c. F 1l1;:,? ·tHin•• fnr appeal i, t.,,r i;o ::uiop '\•, i. the op.e<11ing brief of the a;i,wl l;iri t s\ali _bt' i,J, din fr_,. cil/,k':"ofii,:e within ,hirt)·-ffvc da~'!<-aftc• 1h1;: dal¢ Jltiutcd copies
o'f lhc reci,11.1, or ,;w ,-nl;,il>i1 1;,>,,1 , ,_1[11CSi ailnw,,d u,1,if·: 1-.nfe 5:2., :ut> fik·d tll t he clt•rl:s
nHicc. a nd 111<.. hl'id nf I!- .. · 1,pdlei: 1:J rtP 1.,i fif..,d in r.i!f' chrk"s ,)Jlcc within :hkt;;-'five
days after the or,cnfiii:t bri6 ,-,.f t.l-·· ,i 1.,~Da11t is nlc.cd iu tl ·· dcrl-·, r,ffic,:.
(b) Vilithin fouttel'n •"-Y'$ <1fr<:r (1;;- Lri&Ji df the :tppdlee. is fi1:s-FI il,· th" ,:lerl;'s
offiro. the '1.flpcll.1nt ;:m1y fiitJ; a n~pl_)l:· bdcr in lh<.; d~rk's c,fli¢e. Tlic- ~lil;C will be C/lllt'cl
at a session cii 1he C6 11 rt i:onJi11 e11d11g a.trN (ltt expir~dicio tif c:::ilri founce;n rla.v~ unh,ss
cn 11r1Scl -agn::e thlH it be 1:;"'alk,'i ,,, 'l s,·~;:lc,r1 n[ t:he. Eotrt coi'ttn«·nting at a n e:idieF time:
prO'virkrJ. however. tl1Fct :t ,~1·imi11;,! · ,1~e rr-ay Le rnllcd ~.i th, 'lt'Xt <:cs;;io11 if foe Co•nmonwe?.lfr,'g b.riei i.,;, iikd at ie:ist fo1:1 ,ee•1 tiay · pric.r 1c, 11,e calling of Jll(: ca se, in ·,,·hi.:h
event (h,e l"E>.ply brief for th e 3i~PclhM11 ;;bali Ii.:: filer! uo.l hi..-,r th;111 the <fay h.ifo:-c the
case iC'I cal1e(L Thfa par:igrnph d,;es nof exicnd 1be tim~- ?. t!IJ'lt'C-d by paragrnplt (n)
above fc,r t1ie fil ing of U 1f appell :rnt'.r,r b.ie-f.
··
(c) \Vi1h ti,:, consent of. llw (h·ci J;t~ :'ce IJ, tl·,e Cou11, co1111.1,el for oppu~ing
p<1rtit", .r;!y fil<1 with t,1c e:c:rk ;i wr:·Ll""n stipul11ti0n char.gi:it th.:· < iml:! for fiH.1:w bdl'fs i11 any casf!; rr11viJcd , however, lhllt ail brid.!; m'lst be :file d not liner drnn th,;. day
b efore sucJ, case is to t,e licard.
· $5. ·Number of Copies. Twcnt.y-fi\•e copks of e:ich hritf Fhall oe frlerl witiJ th~
clerk o.f •Ile Court, an.d at k-:st frrc·c copies mailed or dc liv,e.red rn (.lf'f•o-sing "Ott'Hi':'l on:
or hdore the clav on ·which the: l:n·.icf is fi leci .
·
~6. Size and T yp-e. Rriefa slrnll .be: nrnc im:111~s in. lenglh a,ntl 1iix htd1cs in ~irilh.
so as •to confor-rr1 in_<lfrnctt$-ioni;: 1-0 t hf> P.d.nteri n~cerd. and ,hall '11i f\cinted in type not
ks; ;n s-i~. as 10 hei~l1t an<l v.-ir!•·h, (1.;n the- tyr,e in wh ic 11 !ht: re<ori! i« prin•erI. Th·e
reconl number oi tire· ca~c· :'\n,] 1.l1f! qi..:PcS -anrl !!di'lressc::s of ,oun~c l :;nbmitting the briC'f
!'h:ill be J)Ti1,ted on the fn'>n t co,,er.
·
~7- Effect of N@comp'inilce. ff neither par ty ,h:cts filed a hril' f in co1nr iia11ce ;yj Lh
(ae_ re']t1i.r~rn¢ t' ll! of this l'ltle. tlic C,urt will not hear oral a'"'gumeht. If 01, e oad;,• has
'bnt tile oihe, ha, not filc·rl s,icb a b1fr f, the [)arty in ,Jci:wlt -,yill n·c,t be he:inl orally.
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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 4401

VIRGINIA:
In tlle Supreme Court of Appeals held at tl1e Supreme Court
of Appeals Building in the City of Richmond on Thursday the
13th day of January, 1955.
ISHMAEL FLETCHER, ADMINISTRATOR OF THE
ESTATE OF JAMES EDWARD BURCHETT, DECEASED,
Plaintiff in Error,
against
GEORGE W. HORN AND ERNEST THOMPSON,
Defendants in Error.

From the Circuit Court of Buchanan County.

Upon the petition of Ishmael Fletc11er, Administrator of the
Estate of James Edward Burchett, deceased, a writ of error is
awarded him to a judgment rendered by the Circuit Court of
Buchanan County on the 14th day of July, 1954, in a certain
notice of motion for judgment then therein depending wherein
the said petitioner was plaintiff and George W. Horn and another were defendants; no bond being required.

Supreme Court of Appeals of Virginia.
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> Circuit Court of the County of Buchanan, on

Wednesday, the 14th day of July, in the year of our
Lord, nineteen hundred and fifty-four.

•

*

ORDER (MOTION FOR JUDGMENT)
This day again came both the plaintiff and the defendants
in.person and by counsel. And the same jury who were adjourned over on yesterday again appeared in open court.
Thereupon counsel for the defendants moved the court that
the plaintiff be required to give a bond with security for the
cost in this case, should judgment be rendered in their behalf
against the plaintiff upon the sug·g·estion that the real plaintiff in this case is a non-resident of the State of Virg'inia,
which motion was opposed by counsel for the plaintiff, and the
court not being advised at this time doth take said motion
under advisement at this time.
Whereupon the remainder of the evidence was introduced
before the jury and after which, the defendants by counsel
moved the court to strike out plaintiff's evidence and after
duly considering· said motion, the court doth grant the motion
of the defendants, to which motion and the ruling of the court,
the plaintiff by his counsel objected and accepted.
It is, therefore, considered and ordered by the court that the
defendants do recover of and from the plaintiff -their cost in
this action expended and also that this case be left from the
docket.

F. W. SMITH, Judge.
A Copy-Teste:
JENNINGS L. LOONEY, Clerk.
( Common Law Order Book No. 18, page 348)
page 15}
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NOTICE OF APPEAL AND ASSIGNMENT OF ERRORS.
-

.

Received and filed 9th day of Sept. 1954.

J. L. LOONEY, Clerk.
NOTICE OF APPEAL.
Notice is hereby given by the plaintiff, Ishmael Fletcher,
administrator of appeal, and that the plaintiff hereby appeals
from the final judgment in this case and gives notice of his intention to apply to the Supreme Court of Appeals of Virginia,
for a writ of error from the judgment entered in the above
style action on the 14th day of July, 1'954, dismissing said
action.

ASSIGNMENT OF ERRORS.
The plaintiff, Ishmael Fletcher, administrator, hereby assigns the following errors to the judgment of the Circuit Court
for Buchanan County, Virginia., in this case rendered on thP.
14th day of July, 1954:
(1) The trial court erred in sustaining defendant's motion
to strike out all of the evidence.
(2) The trial court erred in sustaining defendant's motion
to strike out plaintiff's evidence and entering judgment for
the defendant.
(3) The trial court erred in excluding evidence offered by
the plaintiff as shown by the transcript of the record of the
proceedings of said trial by the reporter on pages 21 and 22 ;
and again on pages 31 and 32.
page 16 } ( 4) The trial court erred in holding as a matter
of law the evidence of the plaintiff did not show
any negligence on the part of the defendant, or either of them;
and that such inferences from said evidence, which the jury
were permitted to draw, clid not show the defendants guilty of
negligence.
(5) The trial court erred in holding and deciding the testimony for the defendant did not contradict any of the evidence
of the plaintiff and the plain inferences thereon which the
jury would be permitted to draw.
· (6) The trial court erred in deciding said action without
submitting the same to the jury as the evidence and the in-

Supreme Court of Appeals of Vi~inia.

f erences therefrom raised a jury question as to whether or not
plaintiff was entitled to recover.
·
(7) The evidenc~ in this case shows that it is a jury question
both as to the plaintiff's evidence showing· negligence and the
defendant's evidence showing that the defendant was not
negligent in the operation of the truck at the time of the collision.

This the 8th day of September, 1954..

ISHMAEL FLETCHER, Administrator of the estate of

JAMES E. BURCHETT.
By Counsel
W.. A. DAUGHERTY
Pikeville, Kentucky~

GEO. C. SUTHERLAND
Grundy, Virginia.
Attorneys for plaintiff.

•

•

MOTION FOR JUDGMENT .

•

•

•

This cause came on to be I1eard on Tuesday, July 13, 1954,
before His Honor, Frank W. Smith, Judge of the Circuit Court
of Buchanan County, and a jury of seven men, who were duly
impaneled and sworn to try the issues involved.

•

•

page 2 }

•

The witnesses for both sides were called, sworn
and placed under the rule.
Opening statement on behalf of the Plaintiff was made by
Mr. Sutherland, and the opening statement for the Defendant
was made by Mr. F. H. Combs.
The Court : Call your first witness.

Ishmael Fletcher, Adm'r. v. George W. Horn, et al.
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M. L. DUKE,
the first witness called for and,on behalf of the Plaintiff, being
first duly sworn, was examined and testified as follows:

DIRECT EXAl\HNATION.
Mr. Sutherland:
Q. Wbat is your name?
A. Trooper M. L. Duke, Jr.
Q. How old are you, Trooper Duke?
A. Twenty-four.
Q. How long have you been engaged in your present work T
A. JPor the past year and half.
Q. Where have you been stationed during· that time f
A. I have been stationed here in Grunclv- for about last 14
·
months.
Q. What training did you have for your business before yon
came here, if any 1
A. Had the regular 12 weeks basic training that is given to
all troopers for the State Police.
Q. Did you investigate this accident in which the
page 3 ~ plaintiff's decedent was killed 1
A. Yes, I did.
Q. vVhen did the accident occur f
A. The 22nd of September, 1953.
Q. What place did it occur Y
A. It was just below the "1Teller Yard bridge.
Q. How far from GrundyY
A. I believe it measured out 7.8 miles vVest of Grundy.
Q. And how far from the bridge, if you remember?
A. It was three-tenths of mile from Route 700 and the
East end of the bridge was at 700.
Q. ·what time of day was it when you went there to investigate this accident ·r
A. I received the call at 10:50 A. M. and I arrived at the
scene at approximately 11 o'clock, and from all that I could
find the accident occurred at approximately 10 :30.
Q. Describe the road and the road condition there at that
place.
A. Well, it is as you go off the bridire, headed West on 460,
you have a slight curve to the left and then you have a straight
stretch of road for five or 600 yards or more.
Q. How is the grade?
A. Well, you have a sli~ht down grade g-oing West on 460
and it is 18 feet 6 inches wide, hardtop, at tlmt point where the
accident occurred.

6
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1'1. L. Dul:e.
Q. That is the width of the hardtop?
A. Yes, sir.
Q. How does that width compare back from the
page 4 ~ place of the collision to the bridge 1
A. Well, you mean is the road the same width 7

Q. That is right.
A. Generally speaking· it is, it mig·ht vary a few inches one
wav or the other.
Q. Now, what is on either side of that hardtop from a point
near the end of tl1e bridge to the point of the collision?
A. Well, headed west on 460 you have a -shoulder on the
right side of the road, that would be going down, from four to
six feet and in some places it runs some 12 to 15 feet wide
shoulder there on the rig-ht side going down, and on the left
you wouldn't have any shoulder at all, just a small ditch
line and then the bank.
Q. Where did the collision occur with reference to the road
being strriig·ht or was it on a curve?
A. The exact point of the iJ!1pact I don't know but from the
point the vehicleR were at and ·from what marks were on the
highway, the road where it occurred, it ,vas straight, the truck
had gotten out of the curve when it happened.
Q. Now from the point where the 'lJhicles were at the time
you went there, approximately what is that distance from the
curve around which the truck had gone?
A. I guess it would be 200 feet, more or less, the exact feet
I don't know.
Q. "'\Vb.at is the condition of the road on the other side of
either the vehicles when you got there with reference to any
shoulder or all of the condition.s of the road Y
A. You mean on the left ~;oing down?
Q. Left and right going down beyond the collision.
page 5 ~ A. On the right going down you have that wide
shoulder and on the left there is no s11oulder at all,
just small ditch.
Q. Describe what you found there.
~- Well, at the time I arrived at the scene, both vehicles
were still burning and the back of the car was pushed up
against the bank at about 45° angle with the road, and the
truck was at about same angle laying over on its right side
with the hood and grill up ag·ainst the bank, and there was a
space of four to six feet between the left side of the ca=r and
the bottom of tl1e truck the way it was turned up, and the
rear end of t4e truck was sticking l1ack, it was just about

Ishmael Fletcher, Adm 'r. v. George W. Horn, et al.
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M. L. Duke.

Even with the center or white line of the road, was the position
of the vehicles.
Q. Approximately how far was the automobile from the
hard surface of tl1e road 7
.A. The front end of the automobile was on the hardtop, it
was sitting .out .on the hardtop.
Q. And the rear of it was how far from the hardtop Y
.A. The rear of it ·was pushed back up against the bank. It
was resting up against the bank.
Q. Now, what is the condition of that bank at that place,
is it steep? .
.A. Yes, sir, it runs almost straight up.
Q. And how high?
.A. Quite high.
Q. Any rock there 7
A. Yes, sir, I believe tl1ere is, I am not positiv.e.
Q. Did you examine the vehicles before you left there to
determine anything about where the collision between them
had occurred 1
page 6 } A. Yes, sir, I did.
Q. Give the jury what you found.
A. After the fire was extinguished, you could tell that the
left front end of the car had been hit, it didn't look like it was
a straight on hit, it looked like it hit more or less at an angle
Hke this (illustrating), and the same thing- applied to the
truck, the truck had been struck on the 1eft side the front
fender, and other than the burned damage there wasn't too
much damage to the truck, it wasn't burnt up too bad where
the impact occurred. The car, where it hit over left front
wheel, the left side of it was torn out of it pretty bad to the
left front door and jammed up against the bank but as far
as telling just how the vehicles hit I couldn't. From the front
end of the car-a place 25 feet up from the car-that would
have been East towards G.rundy-there was a place in th~
road where it looked like a rim on a car had skidded along,
but whether or not it occurred that day I couldn't say. It
might have occurred at an earlier date, whatever caused the
places on the hardtop. There were no skid marks from either
vehicle that I could see.
Q. Describe that mark or scrape in the road tliat you saw
as to the length or width of it and the place in the road.
Mr. Combs: ·wen, if the court please, I believe the witness
has just stated he didn't know when it was put there or who
put it there.

8
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M. L. Duke.
Mr. Sutherland: It was there and it was one of the things
the jury maY consider.
Mr. Combs: Well, unless it was made by one of
page 7 } these cars, I object to it, it is immaterial.
The Court: He mav describe the conditions he
found there and the jury will have to be the judge. The objeetion is overruled.
Mr. Combs : We save the exception.
.The Witness :
A. The spot there in the road was just a little larger than
this pad I have in my hand (pad on which he had made his
notes) and it was to the left, going down the river, it would
have been on the left side of the white line for a space of 12 to
15 inches on the left side, going down, and there was just a
scrape on the hard surface, that was the only mark I found on
the road there at all.
Q. Did you examine i.t with the idea of trying to determine
when it had been made there?
·
A. Yes, but you couldn't tell, I couldn't.
Q. You couldn't tell Y
A. No, sir.
Q. ·were the casings on the automobile all on it when you
sawitf
A. The best I remember all four tires were burned, I won't
say one way or the other whether they were or not, I don't
remember.
Q. Do you remember whether there ·was any paint or anything there near that mark Y
A. Not that I recall.
Q. What was the weather condition on that day, Mr. Duke?
A. It was clear.
Q. I would like for you to describe to the jury this
page 8 } truck as to its size and make, I mean what it was
used for.
A. It was a 1950 model International truck, had a flat bed on
it, used for logging purposes, other than that I don't know
anything about the truck.
Q. Do you know anything about the weig·ht of itY
A. Do you mean empty weight?
Q. Yes.
A. No, sir, I don't, I would imagine it would ·be about 4500
pounds, that is purely a guess.
Q. Do you know about what the capacity was Y
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M. L. Duke.
A. I think that is what they call a ton and a half truck.
Q. A ton and a half?
A. Yes, I think that is what it is rated at.
Q. Tell the jurv the kind of an automobile or car that was
involved.
·
A. It was a '37 two-door sedan Ford.
Q. Tell the jury whether or not from your examination the
impact, collission, did anything to the rear door on the automobile.
A. It was a two-door.
Q. Is that what you said it was Y
A. That is what I said.
Q. Was either of the doors torn off?
A. The left front door was twisted up, it was just about off
and the right front door was thrown open and it was twisted
very badly.
Q. Do .you know anything about wl10 moved it away from
there?
A. Yes, I called Herman Wells' wrecker-Les Borgwardt
is the man that brought the wrecker.
Q. Do you know where they actually hauled the
page 9 ~ wreck to 1
A. I don't know where the truck went to, I believe the last time I was behind Herman Wells' service station
the car was still there.·
Q. Have you seen it at that place after the accident?
A. Yes~ sir, 1 seen it there on several occasions since that
time.
Q. Did you notice any difference.in its condition, except for
being out in the weather, when you Jast saw it, and the condition it was when the wrecker came after it T
·
A. I didn't notice it too closeJy, I don't remember seeing
anything different ab?ut the car, no, sir.
CROSS EXAMINATION.

Mr. Combs:
Q. Mr. Duke. was that truck loaded or empty?
A. It was empty.
·
Q. Wben you irot down there, had Mr. Ernest Thompson,
the driver of the truck, left or was he still there f
A. They had already been brought to the hospital.
Q. And the Burress boy who ·Survived, be had already left,
been taken to the hospital?
·
.A. Yes, sir.
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R. V. Venable.
Q. Did you talk to Ernest Thompson or the Burress boy
either one that dav?
A. I talked to the Burres~ boy that day.
Q. Where?
·
·
A. He was sitting on the rock wall in front of the hospital,
andQ. Wait a minute, I don't believe that would be admissible
until the Burress boy is put on, I may call you later.
The Court:

Q. Mr. Duke, which side of the road is the bank:
that you spoke of?
A. Going towards the state line it is on the left,
headed west.
page 10

~

Mr. Combs:
Q. And the wide shoulder is on which side, headed west?
A. On tlie rig·ht.
Witnes~ stood aside.

R. V. VENABLE,
the next witness called for and on be11alf of the Plaintiff, being
·
first duly sworn, was examined and testified as follows:
DIRECT EXAMINATION.
Mr. Sutherland:
Q. What is your name?
A. R. V. Venable.
Q. Where do you live?
A. At Harman, Virginia.
Q. What is your businer;s f
·A. I am general superinte:ndent for H. E: Harman Coal
Corporation and Fed's Creek Coal Company·.
Q. Do you remember when there was a collision between a
log truck and an automobile down the river below the bridge
at ,Veller Yard?
A. I don't remember the exact date:
Q. Did you happen along there soon after tl1e collision Y
A. Ye~, ~ir.
Q. Tell the jury w4at you saw, what you observed w11en you
happened up where the collision was. .
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R. V. Yenable.
A. Well, I was driving down the river in a jeep ~nd after
crossing- the \'Veller Yard bridge, there was a slight
page 11 }- curve in the road ahead of me, and I started around
this curve· and I saw what J\ took to be a truck
turned over on its side and on fire and there was a truck
parked on the right hand side of the road going down, and l
was making enough speed so I weut around this truck before
I got stopped, I puJled off the road' and stopped and got out.
I could see three people in the road, two in the road and the
other sitting on the river bank holding his head. I rushed up
to the ones in the road and asked if there was anybody else
in the vehicle, I didn't even know there was a car involved up
to that time, and theY. said no. One of these fellows was
burnt pretty badly on his body, liad his shirt off and the skin
was falling off him. While one man was taking him off the
road, I went over and asked the one sitting· down, was he hurt,
and he said, "No, not much," and I asked him was anybody
else in the fire and he said no. This fellow that was helping
the man that was still in the road said this man should go to
the hospital and I agreed with him and he said he would take
him in the truck, and I said, '' Better take this other one too.''
He loaded them both up and started to Grundy, and before
they got started other people were coming along and had them
flagged down and men over at the Vveller Yard office across the
river there hollered and wanted to know if anybody else was in
the fire and I told them no, and he wanted to know if he could
call the State Police and fire truck, I .told him to call the State.
Police but didn't think the fire truck was necessary, that the
truck was already ruined, and they did call the State Police
but whether they called the fire truck or not, I don't know.
Q. \Vhere was this truck and automobile when you got to
the sceneT
A. Well, the automobile was crusl)ed in against
page 12 ~ the hillside off the road, the truck was turned
around, kinda sideways, his bed was back in the
road and the front end went in towards the car, the car was
still on its wheels with whole side mashed in.
Q. Could you tell which way tl1e truck was travelling from
the position of the car and the truck, if you could tell, just
tell the jury T
A. Not definitely, the truck was turned over.
Q. On which side of the road were these vehicles from the
.
direction you were going?
A. They were on the left side of the road in the direction
I was going; I was going down the river.
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. Q. Did you stay tl1ere to sec whether or not there was anyone else in that car that was burned Y
A. I staid until after the State Police came.
Q. You staid until after the State Police carnet
A. Yes, I sta-id until after the State Police came, and he
asked if there was anybody else in it and I told him no,. and
I staid around for something like half an hour, I left before
the boys were found in the car.
· Q. Did you examine the road near where the truck and car
;were to see if there were any marks on the road t
· A.. There was some scars on the road, there wasn't any tire
marks that I recall right at the wreck.
Q. A.t what place on the road were the scars!
A.. They extended from little bit over on the right side of the
road all the way across to the left hand side, just ·chipped,.
where something had scraped up the surface.
Q. At about what angle would you say that scar
page 13 } or chip was across the road f
·
A. Well, comparing it as if I was going parallel
with the road, they turned off to left something like 35° angle
off from the center of the road.
·
Q. Tell the jury whether or not that was straight.
A. You mean whether it went straight line!
Q. Or was it jagg·ard or crooked 7,
A. It was more of a slig·ht curve in it.
.
Q. Tell the jury whether or not this mark to either one of
the vehicles that yon saw there.

Mr. Combs: Wait a minute, if the court please, I didn't
understand he said there was any mark, I thoug·ht he said just
a jagg·ard mark, he asked if this mark went to either one· of
the vehicles. If there was a mark.
Mr. Sutherland: A trail or the thing l1e has been talking
about, did it go to either one of these velliclesT
. The Court: He 1na.ny answer.
A. It wasn't a continuous mark, it was kind of a jag-ged
mark that went in a more or less continuous line as I described,.
as ·if something had been drnggfog bouncing along there, a
broken mark, not a continuous mark.
Q. Did that trail go to eitl1er one of the v·essels that you
saw there?
A.. I would say it was about between them, I don't recollect
seeing it go all the way to either one of the vehicles. There
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was a little V there and my recollection those marks were in
that V between the true~ and the car.
page 14 }

The Court: In the V between the truck and the
car?

A. Between .the truck and car, yes, sir.
Q. I would like for you to describe a little more in detail
what you mean by that V that was between the truck a_nd the
automobile.
A. I could draw it better than I could describe it.
(Makes a drawing).
Mr. Sutherland:
Q. I would like for you to step down in front of the jury
and explain that.
A. My recollection the truck was sitting right about that
on its side, with the cab pointing down tl1e hill, the car over
in the ditch laying· up against the bank with the truck right
into it. It is mv recollection these marks started over a little
bit on the rigI1t side of the road and continued across the
road, but I don't recollect that it went into the truck or the
car. This is a slight curv_e h~re, I didn't draw it that way.
The Court: ,vhich one is the truck?
A. This big one.
Mr. Sutherland:
· Q. The mark that you l1ave on there with an arrow pointing
to it, marked cab, what is tlrnt?
A. That is the cab of the truck, it was turned over on its
side. ·
Q. The rear of the bed of the truck would have been approximately where on that drawing that yon have?
. A. Just like I sl1ow it, the rear was little bit over on the
rhrht-lmnd side of the roA.d.
page 15 ~ ·Q. You mean the half circle you have in the
middle line is to repre8cmt the rear end of the truck
bed?
A. Rear and front wheels.
Q. The truck was turned over on which side of the truck?
A. Over on its right side.
·
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R. V. Venable.
Mr. Sutherland: Now we offer this in evidence, marked
Plaintiff's Exhibit No. 1-Drawing.
(Received and so marked)

Q. Mr. Venable, do you remember of any car or truck passing you just a short distance before you got to where the
collision was 7
A. No.
Q. Did you meet any car or truck close to where the collision
occurred that you remember?
A. No, sir, I don't.
Q. What kind of a bed was on the truck that one of the
parties told you he would take the injured to the hospital in,·
if you noticed 1
A. As I recall there was a flat bed on it.
. Q. Did you know who it was?
A. Not by name, no, sir.
Q. I believe you stated that you staid there until the Speed
Cop came?.
A. State officer, yes.
CROSS EXAMINATION.

Mr. Combs:
Q. Mr. Venable, you say when you first came around that
curve, you saw three men in the road near where the fire was Y
A. Two in the road and one sitting on the bank
page 16 ~ right beside the road.
Q. The road was perfectly straight there where
that fire was.
A. Right where the wreck was it was straight.
Q. And from there on how far was it straight Y
A. I guess 1,500 feet.
Q. Now, did you know either one of these two men that were
standing there by tl1e fire¥
A. I know both of them by sight.
Q. Would you.know them now?
A. I think so.
Mr. Combs: Call Raleigh Bird in.
court room)

(Raleigh Bird enters
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Q. Now this is Ernest Thompson and tllat is Raleigh BirdA. I knew Thompson,. I didn't know the other one. The
other one is the one that took them to the.hospital.
Q. He took this one and the boy that got out of the car to
the hospit-aU
·

The Court : "'Which one is the other on~.
Witness: That one with the red shirt on.
:M:r. Combs: That is Raleigh Bird.
Q. The boy that was sitting on the side of the road was sitting on the river bank, did you lmow him f
A. No, sir.
Q. Did you afterwards find out he was Raymond Burress
who was in the car f
A. I heard it.
·
Q. And this fellow Bird that you have just identipage 17 } fled, he took Ernest Thompson and the boy that was
in the car, to the hospital T
A. Yes, I think I suggested we flag somebody down and send
Thompson to the hospital and Bird spoke up and said, "I have
a truck back here and I will take them."
Q. Bird was already there when you got there T
A. Yes, sir.
Q. Do you know which way Bird was going?
A. His truck was parked off the road, pointing down the
river.
Q. And he was there when you got there 1
A. Yes, sir.
Q. You spoke to this boy that was sitting on the side of the
road!
A. Yes, sir.
Q. And you asked if he was hurt?
A. Yes.
Q. What did he tell you T

Mr. Sutherland: We object.
The Court: ·which man are you talking about T
!fr. Combs: The Burress boy that was in the car with the
two boys that were killed.
The Court: Objection sustained.
Mr. Combs: Exception.
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page 18 f

Q. About how long after you got there was: it
until this Bird f eilow took the other two to the hos..;.
pital, approximately?
,
i A.. Somewhere between five and ten minutes, it was only a
very short time-.
Q. You said something about asking- somebody if there was
anybody else in the truck and car.
A. I ~sked all three of them, I asked that little fellow that
just went out of here (Raleigh Bird) and Thompson that were
in the road and the best of my recollection they told me there
wasn't anybody else and then I went. over to the hoy on the
side of the road and he said there wasn 1t.

RE-DIRECT EXAMINATION..
Mr. Sutherland:
· Q. Where was. this truck parked on your right side of the
road with reference to the place where the truck ancl car that
were involved in the collision were on your left side of the
road?
A. Well, he was parked entirely off the hig·hway, I would
say 150 feet back from the fire.
Q. Before he go-t to the place of the accident?
A. Before he got to tl1e wreck.
Q. Do you know the names of the officers that came before
you left?
A. Trooper Duke and I am not sure of his name, it was that
office down at Big Rock.
Q. Sidney Matney?
·A. I think that is what his name is..
Witness stood aside.
page 19 ~

The Court: Wllile I think about it, this Burress
boy that Mr. Venable spoke o-f sitting- there on the
bank, if I understood you correctly in your opening· statement,
that was the one that was in the burned car, in the back of the
car, he wasn't driving· the car T
Mr. Combs : He was in the front and was asleep.
The Court: . He was not driving 1
.. ·Mr. Sutherland: He was not driving.
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M.L.DUKE,
having· heretofore testified, was recalled by the Plaintiff, and
testified further as follows:
DIRECT EXAMINATION.
Mr. Sutherland:
Q. Before the wrecked automobile was removed from the
place it was when you got down there, did you find anybody in
it? .
.
A. Yes, we found the two boys in question, the Burchett boy
was still in the back end of the automobile, the back seat had
slipped out and he was lying· with his head right at the. back
of the front door, right there at the edge of the door, and the
driver of the car was about half in and about half out of the
car, his leg·s were resting on tl1e ground.
Q. Mr. Duke, did you see any wounds or marks on Burchett
other than the burns 1
A. On the Burchett boy, no, sir, if there was any
page 20 ~ injuries-,Vhere he l1ad been burned, you couldn't
tell if his head had been injured or if the l1eat had
caused it-his skull was cracked, I don't remember on which
side it was, it was cracked open but I couldn't tell if it was an
injury or caused from the heat, I couldn't tell which one.
Q. Describe to the jury whether or not the burn was sufficient to remove the flesh and the skin from the scalp?
A. Yes, it was.
Q. What was the other person's name, the driver of the car7
A. Tommy Daniels.
Q. I believe you stated that some part of his body was out
of the door?
A. Yes, sir, the lower portion of his body was resting on the
ground and it would strike him about his shoulders, was laying up against the door sill of the car, that was on the driver's
side of the car.
Q. When you saw the body, tell the jury whether or not
there was anything to fasten or hold the body there at that
place?
A. The Daniels boy f
Q. Yes.
.
A. No, it was just laying- up against the car, there was notl1ing to hold it there, no, sir.
Q. About how long were you there at this place of this accident before you discovered the boys in this car?
A. I had been at the scene for several minutes before I
found orit that the fire department hadn't been called and I
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radioed Wytheville and they called t11e fire department on the
phone and it ,vas 18 to 20 minutes after 11 before the fire department got there and they lmd been there 5 to 10 minutes
before we found out, so it would have been about
page 21 ~ 11 :30 or 30 minutes after I arrived tllere.
Q. And at that time tell whether or not the
Burchett boy was dead or alive?
A. Both bovs were dead at that time.
Q. Now, after you learned that this body of the Burchett
man or boy was in this car, what happened to the body?
A. We discovered Daniels was in the car about five minutes
before we knew Burchett was in it. "\¥hen they were putting
the fire out, after the fire department g·ot there, one of the members was standing- there with the hose and I think he almost
stepped on Daniels and he called me and I went up there and
at that time the inside of the car was still burning, and at that
time I again radioed Wytheville and they in turn called
Grundy Funeral Home and they sent an ambulance.
Q. Do you know who brought that ambulance clown there Y
A. Yes, Mr. Hurst and Junior Mullins.
Q. I would like for you to describe to the jury the condition
of the Burchett boy or man's body. if you staid there till it :was
removed from the car?
Mr. Combs: If the Court please, I object to going into any
gruesome condition of the boy, he was dead and it was caused
by that wreck.
The Court: You admit that?
Mr. Combs: Yes, sir.
The Court: That is all that is necessary.
page 22 ~ 1\fr. Sutherland: If Your Honor please, it is admissible to show the condition of the body and all
the facts surrounding the death as a part of the damages, as
to the effect it had on the family is the reason for offering it.
The Court: The objection is sustained. Anything else?
Mr. Sutherland: ·we save the exception, Your Honor.
CROSS EXAMINATION.
Mr. Combs:
Q. Mr. Duke, I don't remember whether I asked you a while
ago or not, how long were you there from the time you first
went there until you left?
A. I don't know exactly, it was pretty close to two hours.
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Q. Did you issue any warrant or make any charge against
the driver of the truck or anybody else as a result of your examination there f
Mr. Sutherland'! Now, we object t.o that.
The Court: Sustained.
Witness stood aside.
SIDNEY l\fATNEY,
the next witness called for and on behalf of the Plaintiff, being
:first duly sworn, was examined and testified as follows:

page 23}

DIRECT EXAMINATION.

J\fr. Sutherland:
Q. "\Vha t is your name t
A. Sidney Matney.
Q. ·where do you live 7
A. I live upon Dismal now.
Q. In Buchanan County?
A. Yes, sir.
Q. Where were you raised T
A. In Buchanan County.
Q. Were you at the place where there was a collision between a truck and an automobile on the highway in Buchanan
County, Virginia, just below the concrete bridg·e at the lower
end of Weller Yard 1
·
A. Yes, sir.
Q. Do you remember what date it was f
A. It was September 22, last year.
Q. Wbat were you doing at that time 7
A. I was Deputy Sheriff.
Q. Do you know who went to that place with you, if anyone f
A. There didn't anyone.
Q. How did you happen to got·
A. I had been to Big Rock and had started to town and just
happened to drive upon it.
Q. Which direction were you goingf
A. I was coming towards town.
Q. About how many were there at that place when you got
there?
A. I don't know, there were five or six, four or five, I don't
know.
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Biduey Matn·ey.
. Q.. Do you remember the names of any of the parties that
were there!
.
page 24} A. Yes, sir, there were tI1ree or four that I
Jrnowed, Bob Venable and Henry Cook from Big
Rock, and Thurman Ward, he was there, that is _about all I
knowed at the time.
Q. How many vehicles were the-re when yon got there if you
remember! ·
A. I just don't remember, there weren't many, tI1ree orfonr-..
Q. When you got there, was there another log· truck there,
parked en the opposite side of the road from where the
wrecked car was.'
A. No •
.. Q. How long did yon stay there at that place?
· A. I was there a couple hours or longer, until after the
wrecker come and pulled them out of the road.
Q. Describe to the jury what you found when you got theref
A. Well, this car and truck had hit and went on into ditch
and was afire, a right smart fire whenever I got there, and
these men that were there, I asked them what happened and
if they got them out and they said- (interrupted.)

Mr. Combs: Wait a minute, don't tell what any of the crowd
said.
M:r. Sutherland~·
. Q. Did you g·et there before the fire truck g·ot the-re?
· A. Yes.
Q. Was Officer Duke there when you got there 1
A. Duke wasn't there when I got there but he come shortly
after I did.
Q. Did yon examine the road to see if there was any marks
in the road!
A. Yes, I was with Duke on that investigation and measured
the road.
Q. Tell the jury what, if any marks, you found in the road t
A. Well, we didn't find anything to amount to anything in
the road.
page 25} Q. What do you mean when you say you didn't
see anything to amount to anything!
A. Well, we didn't find any marks that indicated it was to
the truck or car.
Q. Did you notice any skidmark anywhere?
A. No, I didn't.
Q. Did you notice any places in the hardtop!
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A. Well, there was one place back up just a few feet above,
chipped out but I couldn't tell whether one of them done it or
not.
Q. Describe it to the jury?
A. It was just little gash in the hardtop.
Q. Do you know whether it is still there?
A. Well, where the tires burned, burned holes and the State
filled it up.
Q. On which side of the road was that markf
A. On the left of the white line going down.
Q. What was the position of the truck and the car when you
got there?
A. Well, the car was burning· pretty heavy, it was afire all
over and burning bad and the truck was burning· but not too
much, the truck was turned down on its right side.
Q. "\¥here was the front e~d?
A. The front end was towards the hill in the ditch, and the
rear back out in the road.
Q. Where was the car with reference to tl1e front end 7
A. On the side on the left-hand side of the road, the truck
had went in below the car.
Q. "\Vl1ich was the farther down the river, the truck or the
car?
A. The truck was on the lower side, they went in
page 26 ~ there together and the truck turned up away from
the car.
Q. Do you remember the measurements, you said you helped
Duke make them Y
A. No, I don't, I didn't take down anything.
Q. When was the last time you passed by there, .Sidney?
A. I don't know, it hasn't been so very long.
Q. Well, are there any sig·ns on the bank of the road where
you say the car turned up there now?
A. I don't know, I haven't paid any attention to it for a
good while.
Q. Did you examine the car so that you can describe the injury to it to the jury f
A. Well, after the fire truck watered the fire out, it looked
like it was hit on the left side, the truck scrubed by and the bed
damag·ed it towards tl1e rear of the car.
Q. Now, how far back into the body of the car did the injuries extend?
A. Well, it went back towards the back right smart, you see
when it hit the front corner, it kinda jerked that top down and
pulled it back towards the rear a right smart.
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Sidney Matney.
Q. Did you examine or notice the front bumper on the car
to see if it was injured f
.
A. No, I didn't, don't remember that we looked it over, I
guess we did but I don't remember.
Q. Diel you stay there until the car was moved Y
A. Yes.
Q. W"I10 moved it?
A. Wells' wrecker at Lynn Camp.
Q. Do you know the fellow's name that moved iU
A. I know his name, I don't know how you propage 27 } nounce it.
.
Q. Have you seen the car since it was moved Y
A. Not after he hauled it off the edge of the road.
Q. Where was Burchett when you found him f
A. The ones that were in the car?
Q. Yes, not the driver, the other one.
A. He was in the back of the car.
Q. About how long, the best you can guess at it, was this car
afire!
A.· I don't know, it was afire right smart while, I asked if
they called the wrecker, fire truck and it had been afire a good
while, burnt pretty bad.
Q. Did you know any of the parties that were involved in
the accident?
A. No, I didn't.
CROSS EXAMINATION.
Mr. Combs:
Q. Mr. Matney, I believe you say when you first g·ot there,
there were several cars there and five or six people, including
Hob Venable, Heney Cook and Thurman Ward and some
others?
A. That is three that I was talking to right at the first.
Q. Yon never saw the accident happen at all Y
A. No, sir.
.
Q. You don't know what happened?
A. No, sir, I don't.
Q. When you got there, had Mr. Thompson here or the
Burress boy been taken to the hospital?
A. Yes, they had.
Q. You never got there until after they were gone to the hospital with these boys?
pag·e 28 ~ A. No, sir.

Witness stood aside.
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LESLIE BORGWARDT,
the next witness of lawful age, being called for and on behalf_
of the Plaintiff, being first duly sworn, was examined and testified as follows:
DIRECT EXAMINATION.
Mr. Sutherland:
·Q. What is your name?
A. Leslie Borgwardt.
•
Q. Where do you live,
A. I live here in Grundy, up here on Slate Creek.
Q. W11a t do you do?
A. I operate a service station.
Q. For whom?
A. It is a partnership, Wells and Borgwardt, Wells Esso
Station.
Q. vV11ere is it located f
A. At the mouth of Lynn Camp.
Q. Were you operating that service station in September of
last year 7
l I ! W. I
A. Yes, sir.
Q. Do you remember when there was a collision between an
automobile and a truck down below the concrete bridge down
there?
A. Yes.
Q. Were you called down there to do anything?
A. I was called down tl1ere to clean up the wreck.
Q. Well, what did you find when you got down theref
.
A. Well, it was an awful mess, there was a car
page 29 } completely demolished and truck burned and car
burned up on the side of the road, over against the
bank on the left-hand side of the road going down.
Q. What did you do with the car, if anything?
A .. The car, I dragged it on the far side of the road and
cleaned it up off the hardtop, and I left it there until it cooled
off and I moved it to the lot back of the station in the afternoon.
Q. Where is it now 1
A. It is down there on the lot at the back of the station.
Q. What is its condition now compareff to what it was when
you hauled it there?
A. It is the same condition, we haven't done a thing to it.
Q. Now, describe to the jury the injury to the car other than
the burnf
1
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H. R. Fink.

A. Well, there just isn't anything'! of it, I mean it is completely destroyed,. just isn't hardly a thing Ieft of it, the only
thing you can do with it is just junk it, it was completely gone,.
it was a four-wheel job, pick up for the wrecker, we had to haul
it in, you couldn't tow anything·.
Q. Is there anything on the part that is there now to indicate where the collision was between it and the truckY
A. Actually I don't know, the way it looks, it (interrupted)
Mr. Combs: You can tell what you saw, I object to any conclusion or w:ay it looks.
The Court: Sustained as to any conclusions, just describe
the conditions of the car and the truck.
, A.· I don't know where it hit or what it did,. I don't know.

page 30 ~

CROSS EXAMINATION.

Mr. Combs:
Q. You don't know how this accident happened at all f
A. No, I don't know a thing about that.
Q. How did you move that car?
A .. I picked it up with our wrecker, complete four-wheel
pick-up and hauled it on the truck, there wasn't a thing touching the g·round when we hauled it up there.
Witness stood aside.

H.R. FINK,
the next witness, called for and on behalf of the Plaintiff, being first duly sworn, was examined and testified as f oliows:
. DIRECT EXAMINATION.
Mr. Sutherland:
Q. Wbat rs your name?
A.H. R. Fink
Q. Where do you live T
A. Williamson, West Virginia.
Q. How old are you?
A. Fifty-seven years old.
Q. Where do you work Y
A. For Norfolk and Western Railway Company.
Q. Do you ever run up in Buchanan County!
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A. Yes, sir, in Buchanan County the 22nd day of September,
1953.
Q. Where were you when there was a collision between a
truck and an automobile clown the river just below the concrete bridge near Weller Yard i
page 31 ~ A. Well, I was about 40 to 50 feet up in the yard
from the vard office at Weller Yard when the calamity started across"' the river.
Q. Tell the jury what you saw and I1eard?
A. Well, when I first noticed the truck coming down off the
bridge at a terrific speed, then I just happened to turn my head
West of me, I would call it, to the right, and just got a glimp~~
of a black figure coming up meeting tbe truck then I heard the
calamity, then it wasn't over minute or minute and half. till
black smoke commenced rolling up and I hollered and told mf
conductor the cars were burning up, and then I seen somebody,
I don't know who it was, the truck driver or the boy, come back
out fighting fire, I hollered and told bim to pull his shirt off,
then in a minute or so the engine come down and I g·ot in my
cab and went on.
Q. The truck that you saw go off the bridge and go on down
the highway, can you describe the way it was driving any mor~
than at a terrific speed f
Mr. Combs: We object, he didn't say that.
Mr. Daugherty: Yes, that is what he said.
•

I

Mr. Sutherland:
Q. Do you have any idea the miles per hour he was making?
A. No, sir, I couldn't tell from where I was it, I was looking
sideways at it, but it was g·oing at a pretty fast speed from the
time I saw it till the collision ..
Q. Did you notice anything· unusual about the way it ·was
driving· other than the terrific speed as to whether
page 32 ~ it cut across the road and back or anything like
·that?
A. No, sir.
Mr. Combs: We object to the l~ading.
The Court: Sustained because leading.
Witness: I couldn't tell.
Mr. Street: Well, he said he couldn't tell.
. The Court: You asked a question a moment ago, which was
objected to by l\,I~. Combs, the question which you asked the
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witness if he coi1kl describe the mailnei' irt whicli the truck was
g'Oing· other than it was going· at a terrific speed, Mr. Suth,er.:.
Iarttl, did th~ ,vHrtess say anytlii1ig about the speed before that
question?
.
· .
Mr. Sutherland: Yes, sir~ If Y obr Honor please, we think
we have .a right to clirec~ the witness' attention to certain
phases df it, even though it is leading.
The Court : The Court bas already ruled, sustained because
leadino·.
:M:1-. ~Sutherland: We save the exception.
The Court: You don't have the right to asit questions sug.;
t?;estirtg what the answer wotiltl be.
page 33 } Mr. Stttherlartd:
.
. .
Q. Could you tell anythihg about the kind of a
truck that ,vas he was driving, I mean by that, as to what it was

used fod
A. No, sir.

Q. Do you remember the color of itY
A. Well, it was a red cab. .
.
.
Q. Did yoti see arty other truck come down there and par~
soott after the collisitni there before you got in your cab and
leftY
A. No, sir, there was a. kind of closed car or closed truck
come down as we were going up to the cab ti'ack, if you dou 't
know what a cab b 1ack is, I tlo, it is a track \ve put the cab on
up at the yard.
Q. Before you got in your_ cab, tell the jury Whether or not
you noticed any car pai'ke(l between the place of the eollision
artd the bridg~, cai: or truckt
A. Before I got in my cabY
Q. Yes, before .You got in your cab to niove away from where
you w~re down there f
.
_
A. Well, that kind o£ closed truck, kinda like a milk truck
pa1•ked up there next to the bridge.
Q. Did you see the fire or the flames from the ttuck and the
car?
. A. Yes, sir.
.
Q. How long- did you stay in sight of the place ,vhere this
collision occurrecH
A. It wasn't over 10 or 15 minutes, an et1gine came down
and got our cab.
Q.. Could you tell anything about what part of the road the
truck Was on or the cat that you saw collide?
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A. No, sir, not from
sidewise of t11e road.

page 34 }

~v

ii. Fink:.

where I ,vas standing, I was looltlhg

CROSS EXAMINATION~

Mr. Combs:
Q. Mr. Fink, where are you :i: rom t
A. 1Villiamson, W"t~st Vii-giiiia.
Q. Do you lmow this Burchett boy or his father?
A. ~o, sir.
.
.
Q. Do you know Tenitiiy Daniels tir his father!

-4. No, sir..

.

.

Q. Do you kn~W this Burress boy ot his father Y
A. No, sir, today is the firs·t time l evei· seen any of them,
except this gentH{man. dght here (indicating). My soh was
well acq1.1ahited 'with tllehi and he told them that I had seen it
and he come up to see me.
Q. You were working at tlie tiine you saw this, on th~ train f
A. I was breaking, I just caltgl1t my cab.
Q. ·what I mean you were on the train ot on the engine or
cab?

A. I ,vas on the ground.

.

...

Q. You mean you were on the g·ro'uhd when you saw this
truck come off the bridg·e Y
A. Yes.
.
Q. You were across the rivet from the highwa:yt
A. Right-hand side of the hig·hway.
Q. Have you taken any pains to see how far that is, you E,aid
40 or 50 feet Y
A. Wait a minute, I said 40 or 50 feet away from my cab out
in the yard.
.
.
..
Q. But you were 200 or more feet froill this accident, cleat
across the river, weren't you?
A. I. wa~ ,across the river, yes.
page 35 } Q. It is 200 01· more feet from the road?
A. I never measured it.
Q. vVell, I am asking you to guess at it, it wotiid b~ 200 or
.300 feet, wouldn't it?
A. Could be or could be less.
Q. There were trees all along the side of the river 1
A. Yes.
Q. W11en you saw this truck come off the bridge at a terrific
speed, you don't mean it was running at a terrific spe~B, you
said a while ago that you couldn't tell, you said pretty fast t
A. Pretty fast, yes, sir.
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Q. You don't know what the speed was 1

A.
Q.
A.
Q.
A.

No.
You couldn't begin to estimate it?
It was making pretty good time·, speed coming down hill.
Could you see it after it left the end of the bridge Y
Yes,. sir, I was in plain view of it as it came on down.
Q. You said it was red, now there was another truck immediately behind the truck that was involved in the accident, wasn't
there?
A. I never saw that truck at all.
Q. Well, that was the· red truck immediately bel1ind the one
that was in tl1e wreck, and the one that was in the wreck was:
not a red truck-the red cab that you saw was the truck that
came up behind the one that was in the wreck?
A. It was the red cab that come down there.
Q. Did you go over to where the accident happenedt
A. Not right then.
page 36 ~ Q. You went over afterwards!
A. After we ate dinner.
Q. About an hour after?
A. Hour, two hours maybe.
Q. And you don't know how the wreck happened, the col.lisiQn, what happened there, do you f
A. What happened?
Q. When the car and the tru~k ran tog·ether there in the
road, as to where the truck and car were in the road t
A. No, I couldn't tell that..
Witness stood aside.

MRS. GERRY BURCHETT,
the next witness, being first duly sworn, was examined and testified as f oilows :
DIRECT EXAMINATION.
Mr. Sutherland:
Q. How old are yon °l
A. Nineteen.
Q. Are you married °l
A. Yes, I am a widow.
Q. Who was your husband f
A. James Edward Burchett.
Q. When did you and Burchett marry f
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.. A. June 5, 1953.
Q. Do you have any children 7
. A. Yes,. I have a little daughter, four weeks old.
Q. How long· had you known James Burchett bepage 37 } fore you were married 1
.
.
.
A. About two months.
Q. ·Do you know his age?
A. He was 20 at the time.
Q. Twenty ·at the time 1
A. Yes.
· Q. "\Vas he employed by ~nyone?
A. He was in the Navy.
Q. Do you know what education, if any, be had Y
A. He had gone through the 11th grade in high school.
Q. And how many more grades are there after that until
you finish high school?
·
A. One.
Q. What size man was he 1
A. About :five feet, nine inches.
Q. About how much did he weigh¥
A. About 150 pounds.
Q. What was his condition as to being healthy?
A. He had good health.
Q. What was his condition as to being strong and vigorous f
· A. He played base hall and things like that.
· Q. "\Vell, now where did you first see him after .tle was
killed¥
A. I never saw him.
Q. You never did see him f
A. No.
Q. Do you know where he was buried¥
A. Yes, he was (interrupted).
1

page 38 ~

·]\fr. Combs: I object to that, I don't see the
materiality of that, where he was buried.
The Court: She had already answered, I don't see the
materiality.
Mr. Combs: I am objecting on account of the time, all right
go ahead.

A. He was buried in "\Villiamson.
Mr. Sutherland:
.
Q. Did you have an opportunity to see him before he was
buried!
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Mr. Combs: I object, there is no use going into matters that
are immaterial and she said she never saw him.
Mr. Sutherland: ·well, her feelings are one of the things
that the jury are permitted to take into consideration in fixing
the damages.
The Court: She said she didn't see him.
Mr. Sutherland:
Q. vVhy didn't you get to see him.
Mr. Combs: "\Ve object to that.
The Court: Overruled.
Mr. Combs : Exception.

A. The condition of the body wasn't permissible for me to
see.
page 39 } Mr. Sutherland:
Q. At that time were you pregnant Y
A. Yes, sir.
Mr. Combs: ·wen, we object to that.
The Court: Objection overruled.
Mr. Combs: Exception.
.
The Court: Is that the child that you mentioned that you
have!
A. Yes, sir.
Q. Is the child living!
A. Yes, sir.
Mr. Sutherland:
Q. Did you give the child's name?
A. Debra Jane.
Mr. Sutherland: Cross examine.
Mr. Combs: Stand aside.
Mr. Sutherland: The Plaintiff rest, Your Honor.
Mr. Combs: I want to see the Court in chambers a few
minutes.
The Court: All right.
page 40 }- . Whereupon ~he Court and counsel retired to the
Court's chambers and the following motion was
made in the absence of the jury:
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Eniest Thompson.
Mr. Combs: Counsel for the defendant moves the court to
strike the evidence of the Plaintiff because they hav~ not
shown any negligence on the part of the defendant. They have
only sworn certain marks in the road and thing·s that have not
been explained, and in the case of Keen v. Harm.an, and also
in the case of Mittler v. K.een, it is plainly held that the burden
is on the plaintiff to show that these marks and signs, etc.
were caused by negligence.
·
The Court: I think it is best not to strike the evidence at
this stage of the case, in order that all the evidence may be
heard and the motion to strike is overruled.
·whereupon, the court and counsel returneq, into court room
where the following proceedings were had in the presence of
the jury.
The Court: Call your next witness

ERNEST THOMPSON,
the first witness called for and on behalf of the Defendant,
being first duly sworn, ,·vas examined and testifie~ as follows:
DIRECT EXAMINATION.
l\fr. Combs:
Q. You are one of the defendants in this case, I believe 7
A. Yes, sir.
Q. How old are you, 1\fr. Thompson Y
A. I am 44.
Q. What do you do, what do you work at?
page 41 ~ A. 1.,Vell, I am coal mining right now.
Q. What have you been working at before?
A. I drove a truck before I went to the coal mines.
Q. How long have you driven a truck Y
A. I guess off and on for 20 years.
Q. Were you the driver of the Horn truck when this accident happened 7
A. Yes.
Q. How long had you been driving for Mr. Horn at that
time?
A. Well, I don't know exactly, off and on about 7 years, I
guess.
Q. ,vhere do you live 7
A. I live up in George Horn's camp.
Q. How far from Grundy f
A. I guess four or five miles.
Q. How long have you lived there T
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A. Practically-about eight years.
Q. Are you working for George Horn now¥
A." NQ, sir.
Q. At the time that this accident happened, what were you
doing!
·
A. I was driving truck.for George Horn.
Q. What was the truck doing!
A. Hauling logs. ·
Q. Does Mr. Horn run a .sawmill f
A. _Yes, sir.
·Q; Where were you hauling logs from!
A. Down at Big Rock, up in hollow, I can't think of the
name of that hollow.
Q. Rock Lick Y
page 42 ~ A. Rock Lick or Big Rock, we turned across the
river there at Big Rock, and went up that hollow ..
Q. About what time of day was·it thi~ accident happened!
A. I don't know just exactly.
Q. I asked you about what time?
A. It was around 8:30 or somewhere in the neighborhood of
that.
Q. In the morningf
A. In the morning.
Q. Had you or not already hauled a load of logs before that
that-day!
A. Yes, I had, one load.
Q. Was anybody else haulixig logs for George Horn at the
same time?
A. Yes, sir.
Q. Who was it 7
A. Raliegh Bird.
Q. Where had you come from when this accident happened,
where had you started from Y
A. Started from up here at George Horn's sawmill.
Q. Did anybody else start with another truck about the same
time!
A. No, not exactly,. this boy was up at the mill and he was
unloading· his truck.
Q. What boy!
A. This Bird boy.
Q. Well, I am asking you if (interrupted)
Mr. Sutherland: We object to the leading.
The Court: Sustained.
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page 43 } Mr. Combs:
Q. Did anybody else go down there to get a load
of logs?
A. Yes.
Q. ·who?
A. Raleig·h Bird.
Q. "\Vas he behind or in front of you?
A. He was behind me.
Q. Where dicl you last see Raleigh Bird?
A. At the sawmill.
Q. How long· after you s~w Raleigh Bird Wa$ it until you

~ftl

.

.

A. I don't know e~actly, I went over to th~ store a.nd I
stopped at the store.
Q. You needn 's go into all that~ about l1ow long wa~ it after
you saw Haleip;h until y01i started on this trip,
A. I guess five to 10 minutes,
Q. As you drove down the road, did you stop anywhe:rel
A. Yes, at Dayton Looney 's.
Q. vVhat for?
A. Stopped µnd got gas and to pay him $100 on gas bill.
Q. Now, do you frnow what we speak of a~ th~ bridg~ at
W ellcr Yard!
· A. Yes, sir.
Q. Do you know about how f&r it ii:! below that b:ridge that
this accident lmppened I
A. Well, I don't know, I never stepped it off, l:>ut it is three
or 400 feet, I guess from the encl of the bridge.
Q. Three or 400 feet I
A. Yes.
page 44}
Qi ·wen, we will see that, what is the Gondition
of that roaQ, straig·ht or how?
A. ,Just befor~ I g·ot to where the wr~c~ was, l goes around
~lig·ht turn to the left, but where. t}le accident hap,p,ened it WAf!
a straight road.
Q. After you went around the curve,. tell what happened~
A. "'\Vlien I goes around this turn, I sees this Cftr coming.
Q. About how far was it from you 1
A. l guess maybe 150 feet, near that distance!
Q. "'\"\,Then you first saw it? .
A. And when I fir~t saw 1t, &nd he oome UP the rond. lie
commenced r11nning' ~inda in thh! f,hape, cornfog acrosE! that
white line.
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Q. ,vhcn you say in this shape, what do you mean, bearing
towards you Y

Mr. Sutherland: We object to the leading.
The Court: Objection overruled.
Mr. Combs:
Q. Tell what the car did.
A. And it come on over here, when I saw him coming, he was
bearing to my side some and I put on my brakes and slowed
down, didn't put on no brakes tig·llt. I slowed down enough
to let him get over there on my side on the dirt, off the hard.top, and when he done that, I just kinda laid over next to the
white line, I released my brakes then I aimed to go on by him
.and he just give that thing a wring and come heading back
across my lane, onto his lane where he started. My left front
wheel hit his car near about the left front door.
Q. What did you do when you saw him cutting
page 45 ~ back to his side t
A. I kinda wrung my truck then to try to get
back to my side, but I was already too slow or he was too fast,
but my left front wheel hit his car near left front door.
Q. Where did your truck stop¥
.
A. The best I remember it was laying over on the left side
of the road, laying· on rig·ht side.
· ·Q. Which way was it headed¥
A. Headed down the river.
Q. Where was the cnr T
A. I never paid too much attention, I was burning when I
got out, I kicked windshield out.
Q. Did you get burnt¥
A. Yes, see these scars on my arms and face, sf.aict in the
hospital 24 days at one time, and got out and staid four or five
days at home and I went back and stays four or five days
next time, and they let me out. and then they took me back to
the hospital four or five days before they released me, then I
had to go back to the hospital every day for shots for two or
three months.
Q. Did you see these boys?
.
A. This boy that got out, I didn't know if I would know
him.

Q. Tell the jury about the speed before this accident.
A. You mean before I crossed Dismal bridge?
Q. Weller Yard bridge.
A. Yes, Well.er Yard.
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-Q. What speed were you making then T
.
. A. I was running approximately 30 miles, maybe 35 miles
per hour when I saw the car coming and I put on brakes and
slowed down to maybe 15 to 20 miles per hour to
page 46 } give him time to get over there, and I was aim to
go on by him and go where I started, and he cut
ba~k in front of me, and I was too close on him then to stop
for a man couldn't stop then.
· ·
Q. What color was your truck?
A. The truck I was d,:iving it was sand color.
Q. Who was the first person to get there 7
A. Raleigh Bird.
Q. vVas Raleigh Bird the man you say was driving the other
truck?
A~ That is right.
Q. What color truck was it!
A. It was a gray Ford.
Q. What color was the cab.!
A. It was gray. · - - ·
Q. Who was it brought you to the hospital?
A. Raleigh Bird.
Q. Now, did you go to tlie hospital in the same truck with
this Burress boy 1
A. Yes, sir.
.
Q. Do you lmow where that Burress boy is?
A. No, sir.
Q. Is he here T
.A. I don't know that.
Q. He was the only survivor of that car, wasn't heT
A. He was the only one I seen there.
·
Q. As you came to the hospital in the truck with the Burress
boy, did he talk to you any?
A. A little bit.
page 47 ~ Q. What did be sayf
l\fr. Sutherland:· We object.

The Court: Sustained.
l\Ir. Combs: I see I can't ask that, he hasn't testified. After
this car went over on the shoulder of the road, and you say
he gave a wring and started back, did you have time then or
could you avoid his striking you then Y ·
A. No, sir.

S~J_)r~me QQp.rt of App.e.als ~ Vir~~i~,

$6

!.E r'fte~t

rhori~~son.

Mr. Sutherland: ~h~t ~~ l~~ding, Y01;ir HoµQr, a.JJd. we objeQt to, it•.
r_i'he Court ; S.µstai~~d, it is leaging.

M.r~ Comb~:

Q~ W ~a t:J;ier~ J .,11~tl;l,ing, t13=at ypµ know

have done to ll~v(} '.l;h;~ierit~d this collii;,~011: ~
A. No, sir.

···

or t4~t yon could

·

·

Mr. Sutherlan~: That is leading and we object to tllat~ and
it also asks for the witne~~' opimo111 that ~~. q11:estion ~or the

jury.

.

'J'h~ Court:

Objection ov~rrnle~
Mr. Sutherland: Exception.
Mr. Combs:
Q. Now, I JJelieYe you said yorr intend~d to cut to
the rig-lit and get bacir to your side, now what happened to yon and your trnclr to keep you from getting· back to
your sidef
·
A. I didn't have time.
Q. W~11, did you retain cpµtrol of y()Ur tr~ck
tµe time or
did'you lose control of it f
A. After we hit it knocked me out and I was ~tting on the
right-hand side Qf th~ tm(.* wh~n it t-gr11.e(1 \lP!
·

page 48

~

~u

CROS8 EXAMINATION.
Mr. Sutherland:
Q. I believe you stated that it waf_\ your be~t jt1dgment tho
el!r was about 150 feet from YOTI tlw first tim~ yo-q saw it!
A. That is right, coming up the road.
Q. It was coming up tl1e road and when you saw this car
150 feet from you it was on its rigl1t.,.hand side of the road1
.A. He was coming kinda angling this way across the road
to my side.
Q. When you :first saw him, he w~s o~ Iiis :r-ight si~e of the
road?
A. One side of his car: was, ifister, he was crossing- the
white line.
Q. When was he crossing the wbite line f
A. When lie come around where I could see him one wheel
was right on the white line.
Q. Didn't yon tell that jury in your examinatiQn in c~ief,
when you first saw him that he was on his side of the road
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and soon thereafter he cut to your side, isn't that what you
told them a few minutes ago? .
A. No, sir, w:henever I saw thetruck one of his .wheels was
ru11ning near, I woul<ln 't swear ~t was on the ~hite line, but
near about on the white line and the further to me
page 49 } he got the further over he got on that side.
The Court: Further over to what side Y

A. Coming over on my side.
Mr. Sutherland:
Q. And at that time you were making something iike 30
miles per hour 7
A. '.rI1irty to 35 mi~es per hour. .
.
.
.
. Q. ·wen, why didn't you ·see him before you got within 150
feet of him 7
A. Well, we go a round a turn there; he was coming meeting
. .
me and I was g·oing this way.
Q. Don't you know that the collision occurred at least 200
feet after you had cleared the curve and on the straight part
of the road, isn't that right 1
.
.
A. I think you are wrong, aren't you?
Q. And isn't it a fact that. there is no place on that curve
that if you are looking straight in front of you that you can't
see a person more than 200 or 300 feet away?
A. Well, I never looked at the turn to see how far you could
see around the turn.
Q. So if y()u ~idn 't see this c~r that was in 150 feet of you,
you weren't looking at the road, were you ·f .
.
.
A. ·what time I have been on the hig·hway driying the truck,
I hav~ always been looking· at the road, I seen this car 150 feet,
that is the distance anybody will)ook ahead.
Q. That is far enough to look ahead¥
A. To tell whether there is anybody coming or
page 50 ~ not.
· .
.
Q. ·when you saw this car .start to go .to th~ left
side of the road, tell the jury whether it started abruptly or
just gradually turned to the left•.
A. He gradually c_ome. across. the white line coming meeting
me. up the road, coming to my side of the road.
.
Q. And I believe you said you put on your brakes slightly?
A. That is right.
Q. There was a wide shoulder on your right (interrupted)
A. That is right.

38

Supreme Court of Appeals of Virginia.

Ernest Thompson.
Q. (continuing) of the road along there?
A. That is right, on my side going down.
Q. How when you saw the car cut to your side of the road,
why dicln 't you blow .your horn?
A. I put on my brakes and slowed down, I thought he was
··
going over there to park.
Q. vVhy didn't you blow your horn to attract his attention 1
A. I just put on my brakes.
Q. Did you blow your horn?
A. No.
Q. And when you saw him coming to your side of the road,
you did nothing to warn him to get out of your lane of traffic?
A. I slowed down to give him time to get over out of the
way.
Q. At the timP- the driver of the car cut across, till its wheels
were off the hard surface, what part of the road was your
truck on?
A. My left front wheel was running practically right at the
white line.
Q. Were they on the left side or right side of the
page 51 } white line?
A. I couldn't state just exactly whether on the
left or right, but it was near the white line.
Q. Well, at that time you had 1·educed the speed of your
truck to whaU
A. To 15 or 20 miles per hour, I c'ouldn 't exactly call the
speed, because I wouldn't be rightly judge of the speed I was
running·, at that time it was 15 or 20, slow.
Q. When this car cut across into your land of traffic, what
did you do besides put your hrake on slightly?
A. I slowed down and I barerl to the left a little tQ give him
room without having to stop in the middle of the road.
Q. Did you ever get your truck across, or straddle of the
white line?
A. Well, I wouldn't say positively whether I was a straddle
of it when we wrecked.
.
,
Q. What part of the road was this car on when it cut back
to its right?
A. It was on my right going down.
Q. You were in your right lane when the car started to cut
back from your land of traffic, to its lane, back on its side?
A. Whenever this car came in sight, I was on my side and
when he came up he cut over oil my side, I cut over to the left a
little to go by when he suddently cut back to his right, my
left.·
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Q. Then when it cut back across the road, what part of the
highway was your truck on?
A. I wouldn't say exactly, it wasn't too far over.
Q. Over what?
·
A. To the left.
Q. Of what1
A. Of the white line.
page 52} Q. And then when lie gtarted to cut back to his
side of the road, what did you do to the truckY
A. I gave it a wring to the right, I thought I would go
:around the other end of it and I couldn't get back.
Q. Before you gave it a wring to the right, you hadn't
ehanged the course of your true~ percepta-bly either way, you
just gradually turnedA. To the left and seen I couldn't get by on that side and I
wrung it back the other way to see if I could miss him on the
other side.
Q. And your truck hit the car about the front door t
A. As near as I could tell after the wreck.
· Q. You were looking at it when they did collide 7
A. Yes.
Q. And could you tell at that time where the truck hit the
car!
·
A. Practically somewhere between the· fender and the door
is as near as I can tell you.
Q. You mean the fender in front of the door or the rear of
the door?
A. The fender in front of the door, there is always fender
in front of the door, and it hit that fender near the front door.
Q. And at that time of the collision you had your truck cut
to your rig·ht side of the road?
·
A. Little, yes.
'
Q. You didn't know where they stopped then?
·A. No.
Q. You don't know where the truck and the car went when
they stopped?
~. No, sir.
.
Q. And you didn't know how they got over into
page 53 ~ the left ditch if that is where you stopped T
A. No, sir.
Q. If you were going to your right side with the truckA. I tried to get it back on my right side.
Q. You know at the time the collision took place you were
driving your truck towards your right side of the road f
A. That is right.

40

Supreme Court of Appeals of Virginia.

Ernest 1.'ho1npson.
_ Q. ~ave you ever seen this car; or what is left of it, since
the collision Y
A. No, si~.
.
.
Q. Now, how soon after yon saw this car 150 feet from you
did you put on your brakes slightly Y
. .
A. As soon as I saw him coming across that lme over to my
side.
Q-. Abouthowquickwasthatt
.
.
A. I don't know, just as quick as it took to jerk my foot up
off the gas and put it on the brake, I don't know how long that
would take, not ~~>ng.
.
.
.
.
_.
Q. That road~ at tpat place is, I behev~, 18 feet and little
more in width, i&n..'t it i
A. 1 don't 1mow, I neve1· measured it.
Q. Ther~ was 110 one with you that day 1
A. No ' -sir. '
.
.
.
Q. And the last place you stopped was, I believe yort said,
up here at Dayton_ Looney 's place 1
A. That is right.
_
_
Q. Did the ear ~eeting you get to the point where part of
it was off the hardtop Y
. .
A; Yes, sir.
page 54 ~ Q. I would like for you to tel1 the jury how near .
to straight across the road the car was going when
you hit H1
.
. A. W ~11, now, I can't tell you that1 1 was looking· at the
side 0£ it, he was coming trying to get back over the white
line, over to the left of the road, his right of the road, but I
woµIc1n't say now what kind of angle it was on.
Q; Can you tell the jury about ho\\~ far you were from the
automobile when it started to get hack to. its right side t ,
A. No, sir, I can't, it was pretty close, I don't know exactly,
I wouldn't state but it was close.
Q. vVas he as ciose as 25 feet?
·
4. Y ~~' he was clo!Se as 25 _feet, he was close enough till I
couldn't have stopped then if I had had electric br~kes.
Q. ·when you first saw him cutting to your side you could
have ~topped, is that right?
.
..A.. If I had ~nown he was going to do :what J1e did clo.
Q. You could have stopped, even wl1en, he got near youi·
right-hand si~e of the road, couldn't you?
.
A. If I had know_n l1e was going to do like he done but he
neyer give no sig!}al nor nothing.
Q. And you didn ~t give ~my ~itl1er?. .
_
A. t didn't have time, after I seen I clone wrecked.
'
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Q. And at that time the collision occurred, was any part of
your truck on the wrong side of the road t
A. "\Vell, I wouldn't state exactly.
l\Ir. Street: He has been asked that question
page 55 ~ twice that I know of, and we object to the repetition.
·
The Court : He has already answered it.
( Court adjourned until tomorrow morning at 9 :00 o'clock)

"TJulyeduesday
mor;ning
14, 1954,
The Court: -You may proceed in this case.

RALIEGff BIRD,
the next witness called for and on behalf of the Defendants,
being first duly sworn, was examined and testified as follows :
DIRECT EXAMINATION.
Mr. Combs:
Q. Is your name Ralieg]1 Bird?
A. Yes, sir.
Q. How old are you 1
A. Twentv-five.
Q. vYhere~ do you live?
A. At Vansant.
Q. Where did you live when this happened last September,
this accident?
·
A. Below ,"\7hite,vood, at Pilgrims Knob.
Q. For whom were you working at that time Y
A. George Horn.
Q. 'What were you doing!
A. Driving a truck.
Q. Were you driving a truck on the day that this
page 56 ~ accident happened?
A. Yes.
Q. Had you on that day hauled a load of logs to George
Horn's sawmill, before this accident ]1appened ¥
A. Yes, sir.
Q. About how far is it from where you were hauling these
log·s to George Horn's sawmill T
A. About 16 miles, I guess.
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Q. About how far is it from G,eorge Horn's sawmill to where
this accident happened?
A. About 10 to 12 miles.
Q. Did you go down there that day after a load of logs at
the time that this accident happened T
A. Yes, sir, I was ·rig·bt behind Ernest Thompson.
Q. Was it Ernest Thompson that was driving the truck that
had the accident?
A. Yes, sir.
Q. You say you were behind him?
A. Yes, sir.
Q. About how long behind him was it that you left George
Horn's sawmill?
A. About three or four minutes.
Q. Did you stop anywhere. on the way?
A. No, sir.
Q. About how long after the accident, if you know, was it
that you got to the scene of the accident?
·
A. It couldn't have been very long for he had his clothes
afire and he hadn't pulled them off.
Q. WhoY
A. Ernest Thompson.
page 57 } Q. About how fast did you drive from the sawmill to the place where the accident happened?
A. Around 30, maybe 35.
Q. What was the first thing you saw about the accident when
you first got there t
A. It was all in flames and I saw Ernest Thompson running
up towards me flagging me, and I never seen the other boy
until Ernest asked me to take him to the hospital, said he was
burnt bad, and I looked and seen this other boy.
Q. Where was the other boy T
A. He was in the edg-e of the road, standing there coughing.
Q. Where did you park your truck?
A. On the rig·ht edg·e of the road, about 30 to 40 feet above
it.
Q. Before you g·ot to theA. Yes.
Q. Well, about how long did you stay there?
A. About four or five minutes, I guess.
Q. Did you try to find out who was in the fire?
A. Yes, I asked the boy that I .took out of the fire, was anybody else in there and he said, ''No, I reckon not.''
.
Q. What was Ernest Thompson's condition as to whether
he was injured or burnt or anything. of that kind?
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A. He was burnt pretty bad, I thought.
Q. You say in three or four or five minutes you took him to
the hospital, did you take anybody else to the hospital?
A. Yes, the boy. that was with the man ckiving
page 58 } the car.
·
Q. Was that Raymond Burress?
·A. I reckon.
Q. He was the one that was in the accident that was
not killed!
A. Yes.
Q. Then, after you got down to the hospital, what did you

do?

A. I went on and told George Horn about the accident.
Q. And clid you tell anybody else?
A. Yes, I told Ernest Thompson's wife.
Q. Did you go back to the scen·e of the accident after that
that day?
A. Yes, sir, went on after another load of logs.
Q. When you got down there the second time were the ca~
and the truck still there?
·
.
A. Yes, sir.
Q. About how long was It :when yo~ got down there the second time after the first accident Y
·
A. Something like an hour, I guess.
.
Q. Had the truck or the car either one been moved when you
got back down there 7
A. Yes, sir.
Q. "\Vhich one 7
A. The truck, and I don't know for sure whether the car was
or not, I know the truck was pulled over on the side, they about
had it all cleaned up.
Q. Was that truck that Ernest Thompson was driving, was
it a loaded or was it an empty truck?
A. Empty.
Q. What kind bed did it have on it, I mean, did
page 59 } it have upright bed like they haul coal in or a flat
bed or wlmt kind 7
.A. It had a flat bed.
Q. "\Vhat was the condition of the weather that day?
A. I don't remember, I believe it was fair, dry, I believe.
Q. And about what time was it that the accident happened f
A.. It must have been close noon, sometime around 10 or 12,
something like that.
·
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Q. When yon first came in sig·ht of this accident, did you see
anybody or did you see these two people after you got down
close to tbe accident 7
A. As. I was getting close, I seen Ernest Thompson first.
Q. Was he right in the smoke and fire part or was he away
fromiO
A. Away from it, about 10 or 20 feet, he was running up the
road flagging .......
~e•

CROSS EXAMINATION.
Mr. Sutherland:
Q. WI1at 'kind of a truck were yon drivingf
A. F-8 Ford ..
Q. What was the capacity of it, I mean by tI1at, one, two ton
or what?
A. Three ton.
Q. Do you \now wI1at the cap~city of the truck that Thompson was driving was?
A. No, I don't.
Q. Was it as large and heavy as yoursf
A. Yes, it was a tandem, I don't knQw how much it was.
Q. Was tllere anything on the cab of the truck that Thompson was driving showing the weight of it, empty weight and
gross weight °l
A. Yes, it was al1 there but I don't remember
page 60 ~ how much it was.
Q. Do you remember how much or was the same
fig'llres on your cab on the cab of the truck yon were drivingf
A. I don't know, I don't remember checking it~
Q. Wba t do you mean by tandem truck Y
A. Had eigI1t wheels behind.
·
Q. You mean under the rear part of the bed tllere are eight
wheelsf
A. Yes.
Q. How many under the front part of tlle bed f
A. There wasn't none on the front part of the bed, it is 10
wheel truck.
,
Q. Ten wheels, tlle truck bed fastens to the cab then?
A. Yes.
Q. Had you slowed up any when you saw Thompson flagging you?
A. I did when I first seen the smoke·.
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Q. How far did you have to g-o before you could stop your
truck, pull off out of the traffic f
A. Well, I could have stopped quicker than I did, I just
slowed down and drifted on down to see what was wrong.
Q. Give the jury your best judgment of how far you were
from Thompson when you first saw him'/
A. vVell, it was around 100 feet, I guess, something like that.
Q. .At the time you saw him, had you noticed the smoke and
the fire from the truck and the car?
A. I noticed the smoke and fire first.
Q. ·what part of the road was that on 1
A. Well, they were more crossways, I think, the truck, I
never seen the car, there ,vas too much fog.
Q. When you saw this smoke or the :fire from the
page 61 ~ truck and the car, which side of the road were you
on at that time ·'1
A. I was on my right side.
Q.
ell, give the jury your best judgment how far you were
from the wrecked car and truck when you first saw them 1
A. The best I can say it was around 100 feet.
Q. You were 100 feet from the truck and the car when you
first saw them ·f
.A. Yes, I guess.
Q. And you were about the same distance from Thompson
when you first saw him!
.A. Well, he run up away from the truck a little bit along 10
or 20 feet, something like that.
Q. And were you still making around 30 miles per hour
when you saw Thompson 1
A. Yes, when I first seed the smoke.
Q. ·who came to the place where the parties were injured
before you left?
A. I don't know, I clidn 't know none of them, I seen several
faces there before I left but I didn't know none of them, I
never asked them.
Q. Did you know Robert Venablet
A. No, sir.
Q. Did you know Thurman WardY
A. No, sir.
Q. Did you know Henry Cook f
.A. No.
Q. ·where did you go to load these logs on your truck?
A. Rock Lick.
Q. You and Thompson loaded your first load of logs that
morning from the same place, did you Y

,v

:
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page 62

~

A. Yes, sir. ·
Q. Is that a dirt road where you loaded the

trucks?
A. Yes, sir.
Q. How far did you travel on the dirt road?
A. About two and one-half to three miles, I guess.
Q. "'\Vas there any mud up there at the place where you
loaded the logs 7
A. No, I don't think so.
.
Q. After you left George Horn's sawmill, did you see Ernest
Thompson or his truck any more before you came up to the
place where it had wrecked Y
A. No, sir.
Q. And you didn't stop anywhere?
A. Yes, I stopped at the hospital, I brought Ernest, Thompson's wife down.
Q. That was after the accident?
A. Yes, after I went to tell George about the accident I
brought Ernest's wife down.
Q. What I was asking you about before the accident happened-you stated that Ernest Thompson left George Horn's
sawmill some three or four minutes before you did, now did
you see Ernest Thompson, or his truck any more after you saw
it leave Georg·e Horn's sawmill till you got down to where it
wrecked?
A. No, sir.
Q. Now, did you stop anywhere on that trip?
A. No, sir.
· Witness stood aside.
pag·e 63

~

EUGENE RATLIFF,
the next witness, called for and on behalf of the Defendant, being first duly sworn, was examined and testified as
follows:
DIRECT EXAMINATION.
Mr. Combs:
Q. Your name is Eugene Ratliff?
A. ·Yes, sir.
Q. How old are you, :M:r. Ratliff?
A. Fifty-three
Q. Where do you liveY
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A.
.· Q.
A.
Q.
A.
•Q.
A.

Keen Mountain .
Were vou born and reared in Buchanan County t
Yes, sir.
How long- have you known Ernest Thompson Y
Oh, about six or seven years.
Have you worked with him?
Yes, sir.
Q. Have you hauled log'S with him or ridden in the truck
with him when he was hauling?
A. I have r-id with him.
Q. Many times?
A. Some few times.
Q. Do you know what kind driver he is or whether he is a
careful driver or not¥
Mr. Sutherland: We object.
The Court: Sustained.
page 64} Mr.Combs:
Q. Did I ask you how long you had known him Y
A. Yes.
Q. Do you know what his general reputation is in the neighborhood for truth and veracity?
A. I never heard it questioned.
, l\fr. Sutherland: I object to that.
The Court : Sustained, he hasn't qualified~

Mr. Combs:
Q. I asked you if you knew what his general reputation is
in the neighborhood where he lives, now do you know what his
general reputation is as to being a truthful and reliable man T
A. Well, it is good as far as I know.
The Court: Well, answer whether you know his reputation
or not, do you know the people in his neighborhood Y
A. Yes, I know part of them.
Mr. Combs:
Q. A good ,many of them 1
A. Yes.
The Court:
Q. Do you know them generally, a lot of them doesn't
qualify him T
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Mr. Combs:
Q. Do you lmow what the people in general say°l
A. Oh, I just know a few of them there in Mr.
page 65 } Horn's camp.
Q. ·well, does he live in Mr. Horn's camp?
A. I think he does now.
Q. Did you know him before he lived in Mr. Horn's camp t
A. No.
· Q. How long have you known him 1
A. Six or ~even years.
·
Q. Did you work for l\fr. Horn during that timef
A. Yes.
Q. How long?
A. Two or three different spells, about two years.
Q. Did you know the people generally that lived around in
the camp where Thompson lived Y
A. At that time!
Q. Yes.
A. Yes.
Q. Now, among those people that lived in that camp, in that
neighborhood, did you know his general reputation for being
truthful and reliable 1
A. I never did hear it (interrupted).
Mr. Sutherland: We object, he hasn't qualified and there
has been no attack on his reputation up to this time.
Mr. Combs: Well, will you admit what Ernest Thompson
swore was the truth f
Mr. Sutherland: No, sir.
:Mr. Combs: Well, if you don'tpage 66 ~ Mr. Sutherland: We don't have to admit anything like that.
The Court : Well, I don't tbink the witness qualified, he has
never said yet whether he knew what his reputation was.
Mr. Combs:
Q. W eli, during the time you worked for Mr. Horn, did you
know a good many of the people in the camp f
A. Yes, sir.
Q. And were practically all of them, the majority at least,
working for :Mr. Horn?
A. Yes, sir.
Q. Did you mingle with them and talk with them from time
to timeY
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A. Yes.
Q. Did you know the people generally, how they generally
considered Mr. Thompson's truth and veracity?
The Court: State whether or not you know it.
Mr. Combs:
Q. State whether or not you knew it t
A. "\Vell, it was good.
Q. And was that his reputation among the majority of the
people there?
Mr. Sutherland: We object to his answer and move to strike
it out.
·
The Court: I never could get the witness to qualify, do you
know his general reputation in the neighborhood
·
page 67 ~ where he lives f
Mr. Combs: You needn't tell what it is.
The Court: State whether or not you know, say yes or no.
A. Yes, sir.
The Court: You may answer.
Mr. Combs:
Q. Now, the <1uestion is, what is his general reputation for
truth and veracity among· tl10se neighbors t
A. Good.
The Court: I understood, Mr. Sutherland, the other objection is because there is no contradiction of the testimony of
Ernest Thompson, and for that reason you contend they
haven't the rig-ht to testimony of general reputation?
l\fr. Sutherland: Our objection was that there has been no
attack, no witness that has testified directly attacking his statement, it is only the circumstances down there that may or may
not contradict him, and whe1'c that is the condition it is our
understanding- this kind of evidence is not admissible.
Mr. Combs: I would like to ask Mr. Sutherland, do you
mean to sav that there has been no contradiction of what Mr.
Thompson 'swore!
Mr. Sutherland: Now, I am not on the witness
page 68 ~ stand.
The Court: Ho ahead, the objection is overruled.
]\fr. Sutherland: vVc save the exception.
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Irving Keen.
CROSS EXAMINATION.
Mr. Sutherland:
Q. Mr. Ratliff, all that you meant' to tell the jury is that
while you and Eugene Thompson worked for Georg·e Horn,
you never discussed Ernest Thompson one way or the other?
A. No, sir, I didn't.
·
Q. There was nothing said about"him, whether he was good
or bad, or or that he talked too much or too little, that was
right, wasn't it?
A. Yes, sir.
Witness stood aside.
.
IRVING KEEN,
the next witness, called for and on behalf of the Defendant, being· first duly sworn, was examined and testified as follows:
DIRECT EXAMINATION.
Mr. Combs:
Q. Mr. Keen, where do you live?
A. I live up on Big Prater.
Q. How old are you Y
A. Forty-five.
Q. Now, how far do you live from George Horn's camp up
there?
A. It is something near a mile.
Q. How long have you lived within a mile of his camp 7
A. About two years.
page 69 ~ Q. I believe Ernest Thompson lives there at
George Horn's camp¥
A. Yes, sir.
Q. Do you know Ernest Thompson 7
A. Yes, sir.
Q. How long have you known him, about l1ow long?
A. For the last seven or eight years.
Q. You knew him before you lived at that placeV
A. Yes, sir, I used to live in George Horn's camp, we lived
there together.
Q. How long have you known Ernest Thompson?
A. Seven or eight years.
Q. Do you know his neighbors that lived around him thereT
A. Yes, sir.
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Joe Ilenry Looney4
Q. Do you know what his general standing there among
them, his reputation is among the neighbors as being truthful
:and reliable Y
A. Yes, he is (interrupted).
Mr. Sutherland: Same objection.
lVIr. Combs:

Q. Did you say you knew iU
A. Yes.
Q. What is it¥
,
A4 He is a truthful fellow so far as I know.

CROSS EXAMINATION.
Mr. Sutherland:
Q. All you mean to tell the jury is that since you have known
T:qompson you and the neighbors haven't discussed
page 70 } his reputation one way or the other?
A. I never did hear nobody say not!1ing against
hlm.
.
Q. During that time were you working for George Horn
too?
A. ~ot when the wreck happened, no.
.
Q. While you were living in the camp and you heard the
people talking about him, were you working for George Horn f
· A. Yes.

Witness stood aside.

JOE HENRY LOONEY, ·
the next witness, called for and on behalf of the Defendant, being first duly sworn, was examined and testified as follows :
DIRECT EXAMINATION.
Mr. Combs:
Q. Mr. Looney, where do you liveT
A. Vansant.
Q. How old are you f

A. Sixty.
Q. What do you do?
A. I have a store.
Q. You are a merchant 7
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Joe H e'ftry Looney.
A. Yes, sir.
Q. Where were you born and reared, in this county T
A. Yes, sir.
Q. Do you know Ernest Thompson?
A. Yes, sir.
Q. How long· I1a~e you known him, about how Iongf
A. Little bver six years.
page 71 } Q. Does he trade at your store sometimes°!
A. Yes, ·sir.
Q. About how far do you live from where he lives¥
A. About three-fourths mile.
Q. Do you know the people in the camp there and around
there where l1e livesY
A. .Some of them, yes.
Q. Do you know a majority of them f
A. No, I don't know a majority of them.
Q. Do you know what they g·enerally say, whether yon are
acquainted with them, and the general reputation among those
neighbors, as to Thompson's truth and veracity.
Mr. Sutherland: Objected tor he said he didn't know the
majority of them.
Tbe Court : I don't think he qualified, it isn't enough just
to know some of them.
Mr. Combs: He might know the reputation, even among
people- he didn't know.
The Court: Well, I don't know, l1e couldn't kno,v if he
doesn't know them and not·acquainted in the neighborhood.

Mr. Combs:
Q. Are you acquainted with the people in that neighborhood,
generally!
A. Not in the camp, they move in and out so much. ·
Q. Yon are acquainted with the majority of the people in the
neigl1borboocl?
A. That is right but not in that camp, tlley move in and out
but in the surrounding neighborhood I do.
page 72 } Q. W el1, do you know what tl1e reputation of
E-rnest Thompson is among those people for truth
and veracityf
A. Its never been questioned that I have heard of, they have
never talked it.
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Raymond Viers.
CROSS EXAMINATION.
Mr. Sutherland: We move to strike the answer out because
be doesn't show to be qualified.
l\fr. Combs: vVell, I asked him if he knew the general reputation in the neighborhood where he lives and he said he did. ·
The Court: I think he qualified, the objection is overruled.
Mr. Sutherland: Exception.

Q. What you mean to tell the jury is you just never heard
his reputation discussed one way or the other Y
A. No, sir, if he hadn't been the right kind of man, he would
have been talked about like the other people, or a lot of people.
Q. ,vhat you mean to say is that you have never heard him
talked about Y
A. That is right.
,vitness stood aside.
page 73

~

RAYMOND VIERS,
the next witness, called for and on behalf of the De""'.
f endant, being first duly sworn, was examined and testifi~d as
follows:
DIRECT EXAMINATION.
Mr. Combs:
Q. What is your age, Mr. Viers Y
A. Forty-eight.
Q. Where do yon live?
A. Vansant, month Deskins Fork.
Q. vVere you born and reared in Buchanan County?
A. Yes, sir.
Q. Do you know Ernest Thompson f
A. Yes, sir, I have known him about eight years.
Q. Do you know the neighbors in the neighborhood up there
where he lives around about in tllat neighborhood Y
A. I ought to, I have lived in this particular place 15 years.
Q. vVha t do you do?
A. I am a merchant.

The Court: Let him answer whether or not he knows the
neighbors.
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Luther M·ullins.
Mr. Combs: You said you ought to know them, but do you
know a majority of his neig·hbors up there 1
' A. Yes, sir.
·
.
Q. Do you know what his general reputation is among the
people he lives with and around up there Y
.A. I never heard it questioned.
Q. I asked you if you knew it, do you know it among the
people up there Y
page 74 ~ A. Yes.
Q. Well, what is that reputation among the
neighbors!
A. It is good.

· CROSS EXAMINATION.
Mr. Sutherland:
Q. You mean to tell the jury you just never heard them discuss Ernest Thompson?
A. Yes, sir, I have known him for eight years.
The Court: I understand you are objecting to all of these
witnesses?
Mr. Sutherland: Yes, sir, that is rig·ht.
The Court: I just want to make sure I understand you.
Witness stood aside.

LUTHER MULLINS,
.
the next witness, being called for and on behalf of the Defendant, being· first duly sworn, was examined and testified as
follows:
DIRECT EXAMINATION.
Mr. Combs:
Q. Please state your age T
A. Fifty.
Q. Where do you live!
A. Vansant.
page. 75 ~ Q. How long have you lived in Buchanan County Y
A. Born and raised here.
Q. What do you do Y
A. Drive a team.
Q. About how far do you live from Ernest Thompson?
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Ernes:t Thomps·on.

.A. WeU, 1mmething near 300 feet, I guess, as near as I can
say-something· near 300 feet.
·
·
Q. Do you know the people and the neighbors there about
Ernest Thompson?
A. Yes, I know most all of them.
Q. Well, do you know what his general reputation there is
among his neighbors for truth and ver~city f

.

The Court: Answer yes or no.
A. Yes, sir..

Mr. Combs-:
Q.
A.
Q.
A.

What is that reputation among his neighbors t
.So far as I know he is a truthful man.
Is that his general reputation?
·
Yes.

l\fr. Combs: Cross examine.
Mr. Sutherland : Stand aside..
Witness stood aside.
page 76 }

Mr. Combs: We are through. I want to see the
court in chambers just a min~te. . . .
.
· Mr. Sutherland: I want to ask Ernest Thompson one or
two questions.
ERNEST THOMPSON,
one of the defendants, having heretofore testified, was recalled
and testified further as follows:
CROSS EXAMINATION.
Mr. Sutherland:·
Q. l\fr. Thompson, do you know the empty weight of the
truck you were driving?
A. No, I don't.
Q. Do you know what the figures on the cap showed as to
the empty weight of it?
A. No, I do not, never paid any attention to it.
Q. You never paid any attention to it?
A. To the weight, no, sir.
Q. Do you know what it was, one or two ton T
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Eniest 'l'liompson.
A. I don't Imow, it was ton job truck, eight wheels behind
and two in front.
·
Q. Before this accident, was the headlights on this truck t
A. Yes.
Q. The glass· in them Y
A. Yes, sir.
The Court: Tliis ·. was in the day time t'his collision happened, wasn't iU. .
•
A. Yes, sir.
page 77
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The Court: That is what I understood.
Mr. Sutherland: If Your Honor .Please, so far
as the plaintiff is concerned that concludes the evidence. We
move tlle court to permit the jury to view the car and the place
where the accident, collision occurred.
The Court: ·what does tl1c defendant say'?
Mr. Combs: We have no objection to that, however, we
would like to see the court in chambers before we go to the
view.
The Court: Let the jury go out in the jury room.
(Jury out.)
Mr. Combs : We now would like to renew our motion made
in chambers yesterday to strike the evidence of the plaintiff
for the reasons then assigned and for tl1e further reason that
the evidence of the defendant has not been contradicted and
under the-I suppose the court has read that case recently, I
read it this moming·-I believe it was Keen v. Harman, I don't
remember whether it was in 183 or 186 Va., in which Chief
Justice Hudgins tells that the signs and tracks, etc. on the road
where an accident happened was not evidence of, negligence1
unless they were explained and shown to be caused
page 78 } by the negligence of the defendant, and in that case
we had a track of the truck that had run 100 feet
off tl1e highway on the rig·ht-hand side and then l1ad cut sud- .
denly across-not suddenly, but across a distance of 90 feet
and had scraped the rock wall on the left-hand side up as high
as 10, 12 or 15 feet, and he held that that, unexplained, was not
any evidence of negligence, and the burden was on the plaintiff
to show that these signs were put there because of the negligence of the defendant. I think this question is a stronger
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case than that was, or certainly equally as strong, because they
have nothing· here except the fact that there were some scraping ·on the highway and the two vehicles came to rest on the
left-hand side entirely unexplained, except by our witness and
1;1ot contradicted.
Mv. Sutherland: "\Vell, I remember the case, but the court
held that that was not gross negligence, it held there was a
difference between gross negligence and ordinary ncglig·ence,
and that was the only question the court decided in that case.
· The Court: ·what facts do vou claim in this case have been
proved to show negligence on vthe part of the defendant 1
Mr. Sutherland: The place where that the truck and the car
stopped, the jury have a rig·bt to infer from all of this evidence
that the collision occurred, or they collided where they were,
where the cars were or close to that, and then the defendants
.
admitted, one of them, that at the time of the colpage 79 }- lision, his truck was on the left-hand side of the
hig·hway, it is for the jury to say whether he has
~ufficiently explained that under all the circumstances.
The Court: Do you mean because the truck and the car
were in the ditch, that the jury have a right to assume the collision occurred in the ditch?
lVIr. Sutherland: Yes, sir, or at lease on that side of the
road, they would have left some evidence of the cars coming
from the other side to that one, the way they were tangled together.
The Court: I don't see how you could assume from this
evidence, from the marks on the road; that the defendant is
guilty of negligence. The plaintiff's own witness, Mr. R. V.
Venable, stated that there were marks on the road and indicated where the marks were and the marks show that they
started over on the defenclant 's side of the road, but in this
case it wouldu 't make any difference whether the impact of
the two cars occurred on the right or the left side of the road,
if the testimony of Ernest Thompson is to be believed, and
there is no contradiction of his testimony. I think the position
taken by the plaintiff that the defendant didn't have the right
to bolster his testimony because there was no conflict is correct. "\Vere it such a case I thought would g·o to the jury I
would probably rule out tl1at because, as I underpage 80 ~ stand the rule, without taking time to refresh my
memory on it, where the witness is not contradicted,
there is no conflict, that the party who puts that on doesn't
have the rigllt to bolster his testimony by sl1owing his g·ood
reputation. That you admit and is an admission it seems to
me on the part of the plaintiff, that the testimony of Ernest
Thompson is to be believed. In other words, is not contra-
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dieted. I realize the contentions made by the Plaintiff, that
the circumstances contradict the testimony, but I don't see
how that could be any substantial contradiction. Certainly
not enough to carry for the plaintiff the burden of proving
negligence on the part of the defendant. The position taken
by the plaintiff that the circumstances would show negligence
could hardly be sustained, even if there had been no direct evidence as to what happened at the time of the collision, for the
uncontradicted evidence is that the driver of the automobile,
that is the car, was guilty of negligence, and that negligence
was the or a proximate cause of the collision and as I see it,
the plaintiff has totally failed to prove negligence on the part
of the def enclant; there is no thin~; in the case, not even the circumstances, to contradict the fact as testified to by the defendant, Ernest Thompson, that the car cut across to its wrong
side of the road in front .of the truck and got all the way over
on the truck driver's side of the road, and then undertook to
cut suddenly hack to the other side of the road in front of the
truck. That not only would show negligence on the
page 81 } part of whoever was driving the car but unexplained it would show recklessness. This is a very
disastero'lM collision, and the results are very terrible, and I
am sure everyone is very sorry for the loved ones of these
parties, who were the victims of this terrible incident, but there
is nothing the court can do but to strike the evidence when
there has been insufficient evidence to justify a verdict for the
plaintiff, and the motion to strike is sustained.
Let the jury come in.
Mr. Sutherland : We save the exception.
(Jury in.)
The Court: Gentlemen of the jury, in this case, on motion
bv the defendants to strike the evidence because the evidence
ii not sufficient, as a matter of law, the court holds the evidence
iR not sufficient to justify a verdict for the plaintiff. The court
has decided, as a matter of law, the plaintiff has not made out
a case to show neglig·ence on the part of the defendan.t, negligence is clearly shown to be on the other party, running over
on the wrong side of tl1e road in front of the truck. There is
no contradictio11 of that fact, and there is nothing else to do
but strike the evidence in the case. That means the evidence
not sufficient.
Mr. Sutherland: We save the exception.
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It is stipulated and agreed between Counsel for
Plaintiff and Counsel for Defendant that the foregoing is the correct transcript of the testimony produced in
the trial of the foregoing case, and notice that the record would
this day be presented to the Court for certification is hereby
accepted by the defendant.
This 11 day of September, 1954.
page 82

GEO.C.SUTHERLAND
Of Counsel for Plaintiff.
F. H. COMBS

Of Counsel for Defendant.
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JUDGE'S CERTIFICATE.

The undersigned, Jndg·e of the Circuit Court of Buchanan
County, hereby certifies that the fore going stenographic report and transcript of the. testimony, and other incidents of
the trial of Ishmael Fletcher, Administrator of the Estate of
James E. Burchett, Deceased v. George W. Horn and Ernest
Thompson, embracing, as it does, all the testimony adduced
at the trial, objections to testimony and exceptions to rulings
thereon, was this day presented to the court for authentication; and, it appearing that Defendants' counsel have had
timely notice of this application, and the said transcript appearing to be correct, it is hereby certified and authenticated
as the true transcript of all the proceedings had at the trial
of said case.
This 18th day of September, 1954.
F. W. SMITH
Judge of the Circuit Court of
Buchanan County, Virginia.
Received and filed 18th day of .Sept., 1954.
JENNINGS L. LOONEY, Clerk.
A Copy-Teste :
H. G. TURNER, Clerk.
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