NOTICE TO COUNSEL
This case probably will be called at the session of court
to be held
·
j.JR _ 1970
You will be advised later more definitely as to the date.
Print names of counsel on front cover of briefs.
Howard G. Turner, Clerk

IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND

Record No. 7161

VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on Tuesday the 21st day of January, 1969.
THELMA GREELEY KETTLER,

Appellant,

against
WELLS GREELEY; HUGH D. McCORMICK AND ROBERT E. HAYES, EXECUTORS OF THE ESTATE OF
. MERRITT A. GREELEY; FillEMAN'S FUND INSURANCE COMPANY; HELEN GREELEY; AND THELMA
GREELEY KETTLER AND JAMES L. BERRY, COADMINISTRATORS OF THE ESTATE OF MINNIE
A. GREELEY,
Appellees.

From the Circuit Court of Frederick County
Elliott Marshall, Judge

Upon the petition of Thelma Greeley Kettler an appeal is
awarded h er from a decree entered by the Circuit Court of
Frederick County on the 19th day of July, 1968, in a certain
chancery cause then the.rein depending, wherein the said petitioner in her own right and as committee of Minnie A. Greeley
was plaintiff and Minnie A. Greeley and others wer e defendants; upon the petitioner, or some one for her, entering into
bond with sufficient security before the clerk of the said ci.rcuit court in the penalty of $300, with condition as the law
dir ects.
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BILL OF COMPLAINT
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Your complainant, Thelma Greeley K ettler, respectfully
represents unto the Court:
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16. Said appraisal was made on information furnished to
the appraiser s by Merritt Greeley and was erroneous in the
following resp ects, to-wit:
(a) The savings account maintained at the Riggs National
Bank of vVashlngton, D. C. was the individual account of your
complainant, no part of which should have been included in
said inventory. No part of said savings account ever came
into the possession of the co-committees.
(b) The 1,359 shares of American Telephone & Telegraph
Company stock listed in the inventory did not include the 27
shares purchased as averred in paragraph 12 her ein. The
inventory should have included a one-half undipage 6 r vicled inter est in each of t.he 1,386 shares of American Telephone & Telegraph Company stock at 1323/8.
(c) The checking account maintained at Riggs National
Bank, Washington, D. C., was carried in the names of "Mrs.
Minnie A. Gr eeley anclj or Mrs. Thelma K ettler either to draw
or the survivor". This entire account was the property of
Minnie A. Greeley and was deposited in said committee account and should have been included in said Inventory and
Appraismcnt in its entirety.
(d) The checking account maintained in the First State
Bank, Webster City, Iowa, was can·i ed in the names of "Minni e A. Greeley or Thelma Kettler or Merritt A. Greeley either
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or survivor". T.his entire account was likewise the sole property of Minnie A. G.reeley and was deposited in said committee account and should have been included in its entirety in
said Inventory.

•

•

•

•

•

Filed m the Clerk's Office the 17th day of March, 1965.
Teste:
Virginia Gooden, D. C.
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OPINION
This case presents a somewhat confused picture resulting
from transactions between a loving mother and her two children.
In 1943 and 1944 Albert Greeley and Minnie A. Greeley
purchased two farms in Iowa designated the North and South
Farms. They were joint tenants of the North Farm and tenants in common of the South.
In 1945 tJ1ey acquired a house in ·w ashington, D. C., as
joint tenants.
In September 1955 Albert died intestate, a resident and
domiciliary of ·w ashington, D. C., leaving surviving hin1, his
wi fe, Minnie, ancl his two chHdren, Thelma K ettl e.r and Merritt Greeley. The r ecord is mute as to any qualification upon
rus estate, and it is assumed that Minnie claimed all the personal property, both tangible ancl intangibl e by v:irtne of survivorship.
The result of Albert's intestacy was to invest his wife.
Minnie, w:ith all hi s considerable estate except interests of
one-si.."\.th each in the South Farm in his son and daughter,
as Minnie succeed0d to th e entire fee in the North Farm and,
nnder the Iowa law, to three-fourths of the South Farm. She
also succeeded to the entire fee in the Washington house and,
so far as we know, all of the p ersonal property.
page 153 ~ There was, we suppose, no inventory or appraisement of Albe.rt's estate, and it was not
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shown that an Estate Tax Return was filed (although the
total value of the two farms was put at $57,000 in 1956 "for
inheritance tax purposes") so we may only conjecture as to
the value of the property in the light of the later sales and
events, in rough figures :
North Farm
(Sold 1957)
South Farm
(Sold 1958)
Washington Dwelling
(Sold 1961)
Washington Savings Account
Washington Checking Account
Iowa Checking Account

$60,000.00
$70,000.00
$17,000.00
$10,000.00
$11,000.00
$ 5,000.00
$173,000.00

Each child's share (1/ 6 of the South Farm) being roughly
$12,000.00 Minnie received about $149,000.00 wo.rth of property.
About five months after Albert's death, in March 1956,
Minnie executed a deed conveying a one-third interest in the
North Farm to each of the two children as tenants in common
without rights of su'rvivorship reciting that the purpose was
to give them their xightful inheritance. Nothing was done
about the title to the South Farm.
In 1957 they sold the North Farm for $60,000.00; and in
1958 the South Farm for $70,000.00.
Most of the money r ealized from the sales of the two farms
was used to acquire American Telephone and Telegraph
stock. Certificates for 263 shares we.re issued in the names
of Minnie and Thelma and for 181 shares in the names of
Minnie and Merritt, in each instance as "joint tenants with
rights of survivorship and not as tenants in common". Merritt r eceived $15,000.00 in cash. The balance of the money was
divided equally between the children.
page 154 ~ The stock was later split and the new certificates we.re issued in the same manner as the
originals.
Minnie never filed any Federal Gift Tax Return.
After Albert's death in 1955, Minnie kept the Washington
dwelling, but soon began to r ely upon Thelma for her care.
Thelma, whose husband died in 1956, lived nearby and her
mother actually stayed with her but went over to putter
around her former home almost every day. Merritt lived in
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·warren County, Virginia, where he operated a small mountain store.
The Washington dwelling was sold in 1961 and the proceeds
divided equally between Thelma and Merritt. ($8500.00 each)
After Albert's death the three joint bank accounts were
transferred as follows:
The Iowa checking account was changed to "Minnie A.
Gxeeley or Thelma Kettler or Merritt Greeley, either or survivor".
Both the savings and checking accounts in the Riggs National Bank, Washington, D. C., were changed to "Minnie A.
Greeley and/or Thelma Kettler as joint tenants either to
draw and the survivor".
Minnie received and deposited in these accounts all of the
income from the farms and, after their sale, all the dividends
from the AT&T stock. Neither Thelma no.r Merritt ever paid
any money into or withdrew any money from the bank accounts until after 1962 although Thelma :filled in some of the
checks for her mother to sign.
At the time of Albert's death Minnie was seventy-six years
old, and, like most mortals, her mental acuity had begun to
wane. She began to rely more and more upon her childxen,
especially Thelma, to care for her and to assist her in her
busin ess transactions.
She was seventy-seven when she conveyed the two-third's
interest in the North Farm to the children; seventy-eight
when the :first AT&T shares we.re bought; seventy-nine when
the second AT&T shares were bought; eighty-two when the
Washington dwelling was sold and the proceeds given to the
children.
page 155 ~ On March 19, 1962, Minnie was adjudicated
mentally incapable of managing her affairs and
Thelma and Merritt were appointed Co-Committees. They
list ed in the inventory of Minnie's estate 1359 shares of AT&T
stock and the Iowa and Riggs checking accounts. The total
appraised value was $100,020.38.
After Minnie's committment the dividends from the AT&T
stock were deposited in the Committee account and exp ended
for Minnie's support, but on April 13, 1962, the Committees
sold 362 shares of stock standing in the names of Minnie and
Merritt for $45,453.62. Of the proceeds of sale $25,000.00 was
used for the purchase of a deed of trust obligation payable to
Merritt, individually; $9,840.00 was u sed to purchase 77
shares of stock in the names of Minnie and himself" JTTEN";
and the balance of $10,613.20 seems to be unaccounted for.

6

Supl'eme Court of Appeals of Virginia

On May 16, 1964, Merritt died testate. Both Thelma and
Minnie survived him, but Minnie has died since.
It is first contend ed that the convevance of the North Farm
should be declared null and Yoid, tJ~e lex 'rei sitae being set
forth in the case of Cu1·tis v. A nrwgast, 138 N. U. 873, Towa
1912. The answer to this is that, even if it he conceded that
th e ques6on could be raised in this proceeding, the.re is no
showing that the grantor preferred one of the children o~·er
the _other or that she was depr ived of any of her property
durmg he.r lifetime. There is not the slightest inequality in
her dealings with her c.hildren, and, therefor e, no r eason to
indulge in any presumption of fraud or undue influence.
In approaching our problem as to the statns of the titles
to the three bank accounts and the AT&T stock we should
first resolve the conflict of laws questions.
Of course, all rules of construction of the lex loci apply.
In construing the language and determining the effect of
the documents, does the par ol evidence rule prohibit any extrinsic evidence'
page 156 r The parol eYidence rule .. . "is actually not a
rule of evidence, but a rule of substantive law.
Smith v. B ear; 237 F eel 79, 60 ALR 2d 1119, 1127". Accordingly, we must apply the lex loci, the District of Columbia,
which is settled for the time being hy the case of Mwrmy v.
Gadsden, 197 F 2d 194". Parol evidPnce is admissible to determine the intention of t he parties. (Thi s is also the law of
Virginia-Wrenn v. Daniels, 200 Va. 419).
The presumptions and bnrdens of proof pr es<'nt more difficult problems.
In both the District and Virginia it seems that the burflen
is upon the alleged donee to establish the gift by the greatf'r
weight of the evidence and a volunta r y deposit of fund s in a
bank by a pe.rson in .h is own name andj or that of another
with sur vivorship creates a pr<'sumption that it was clone for
convenience only. Gadsden, p. 200, W1·enn, p. 426.
But W1·enn says that counsel for hoth sidE's agreed that
the presumption is to the contrary where certificates of stock
(in that case som e AT&T also) were r egistel'ed in the joint
names as "joint tenants with tl1e right of survivorship and
not as tenants in common". p. 421. The court apparently did
not decide this question hut permitted the attorneys to flE'cide it. But, there is apparently no case in thr District of
Columbia deciding the question and we shall assume that the
lex loci ariel fori are iclcntical. \Ve are. therefo.re, in tlw unenviable position of applying t"·o con trary presumptions to
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almost the same factual situation s, the only difference being
that neitlwr part)· could effectuate a transfer of the certificates of stock without the other's signature.
While I can find no authority exactly in point I feel that
the "Dead :J[an's Statnte'' of the District of Columbia must be
applied. (D. C. Code 1967 Sec 14-302) I think that the Statute is in its nature substantive as in the case of the parol evidence rule. However, t.he language of the Virginia Statute
(Va. Code Sec. 8-28G) is so similar that I beli eve
page 157 ~ the law of the two jurisdictions actually to be
identical. The cases annotated under the D. C.
, tatute are not available to me but their annotations indicate
that judicial appli cations are similar to those of Virginia.
Turning then with these principles in mind to our p.roblem,
we first exami11 e Th elma's claim to a gift inter vivos of the
Riggs Savings account.
She testified that . .. "right after my father passed on in
1956" . . . Minnie gave her the savings account book and told
her .. . "that it was my account". (T 31) She said that
ther eafter Minnie made no deposits in or withdrawals from
the account. Thelma moved the account to New York afte.r
"Merritt's death but before Minnie's death. (T 49) The deposit
in New York was made solely in Thelma's name. The bank
books show that from the first establishment of the account
in 1955 until March 9, 1964 there was only one withdrawal.
This was on June 25, l 963, $20.00. On March 9, 1964 Thelma
withdrew $4050.00; on May 22, 1964, $100.00 and on J une 19,
1964, the total balance of $7,()20.57.
It is, therefore, obvious that Minnie never made any withdrawals. All weye made after her adjudication of incompetency. But it is not quite true that Minnie made no deposits to the account. Thelma says that she, herself, never
made any. However, the bankbook shows the following deposits :
July 18, 1957
May 31, 1960
Oct. 6, 1960
Dec. 20, 1960
Jan. 4, 1961
J uly 25, 1961
Feb. 6, 1962
Mar. 14, 1962

TOTAL

$1082.00
$ 553.78
$ 544.49
$ 100.00
$ 55.00
$ 168.39
$ 40.00
$ 40.00
$2583.66
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Delivery of th e account book with authority to draw upon
the account coupled with the stated intent to pass title would,
of course, be sufficient to effectuate a valid g ift intcT vivos,
but the only corroboration of Thelma's testimony to this effect is her possession of the bank hook on th e occasion when
the withdrawals we.r e made during Minnie's inpage 158 r competency coupled with :Minnie's desire approximately to equalize her gifts to Thelma and Merritt. While the weight of proof of Thelma's possession of the
bank book is considerably weakened by its accessibility during Minni e's competency and th ereafter as the result of T.h elma's qualification as Co-Committee, it is signific ent that :Merritt apparently acquiesced in Thelma's claim at the time of
his qualification as Co-Committee. These facts, considered in
the light of Minni e's obvious desire and plan to equalize her
gifts to the children, bring me to the conclusion that there is
sufficien t corroboration of Th elma's testimony to enter a
judgment to the effect that Minnie made a valid gift inter
vivos of the Riggs Savings account to Thelma prior to Minnie's incompetency.
The last problem concerns the checking accounts in \ iVashington and Iowa and the AT&T stock. Was there an actual
intent to create a joint te,nancy with a transfer of title in
praesenti; or were the transactions mere pretexts for convenience with r etention of actual ownership by Minnie during
h er lifetime with the intent that title pass only upon her
death f The answer must be found in the law of the Dis trict
of Columbia, the lex loci, the place where the transactions
took place. The facts of Gad sden are almost identical to t.hose
of the in stant case as to the bank accounts. In Gadsden there
was no valuable consideration, only the good consideration of
natural love and affection between two sisters. Therefore, the
court said, p. 203 :
"Moreover one who claims to be a donee has the burden of
establishing a gift" ....
"So Mrs. Gadsden had the burden of proving that Mrs.
Murray intended to make a gift inte1· vivos when she signed
the instruments".
Consequently, a determination of whethe.r there was a
valuable consider ation passing from t.he children to their
mother in the in~tant case may be well-nigh decisi,·e as to the
bank accounts.
page 159 r To begin with, Minnie gave a 1/3 interest in the
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North F arm to each of the two children. These
interests later proved to be worth $20,000.00 each. Later the
children turned over these inter ests together with their $12,000.00 interests in the Sout.h Farm, but Merritt r eceived $15,000 in cash, and, as we have seen, Thelma r eceiYed the
Riggs Savings account ($10,000.00). Then each of the children r eceived about $7,500.00 from the sale of the Washington
dwelling. In round figures the children actnally pitched in
about $12,000.00 each, and r eceived back more than $17,500.00
each while Minni e advanced about $163,000.00. Under these
circumstances it could hardly be said that there was any
valuable consideration. The parties were not involved in any
contractual relationships. The transactions consider ed all
together formed a pattern which lead s to the inevitable conclusion that ther e was no intention by any of the parties to
enter into a co11 tract or create a trust. The transactions were
essentially voluntary.
.Accordingly, we must indulge the presumption stated in
Gadsden.
The burden is upon the children or their successors to
prove by the greater weight of the evidence that their mothe.r
intended to make gifts inter vivos of the bank accounts. It
is easy to say that this they have not accomplished. .As we
have seen, the documents and circumstances are practically
identical to the Gadsden case. There is no substantial evidence which would rebut the presumption that the deposits
were for the convenience of t.he mother.
The case of the .AT&T stock is differ ent as we have seen
the presumption is exactly contrary. I s ther e sufficient evidence to rebut th e presumption that the intention was to create a joint tenancy in praesenti? Since the transaction was
without valuable consideration the burden is still upon the
donees to establish the gift inte1· viv os, but they may r est
upon the presumption created by the documents.
page 160 r We must examine all of the facts to ascertain
what was in the mind of the donor, n ot the donees. Gadsden. To do this we must consider all of the occurences both ante and post the stock purchases and the creation of the bank accounts .
.At the outset it must be observed that Minnie had the opportunity to kn ow about joint tenancies, tenanci es in common,
survivorship and the like. She had been the survivor in a
joint tenancy and a tenancy in common of the North and
South Farms. She must have heen awar e of the difference.
She conveyed 1/3 interests in the North Farm to each of the
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children as tenants in common. Ther e can be no doubt that
she desired to anange things so that each of th e children
would succeed to the respective shares of stock as well as the
bank accounts on her death. Bnt did sh e intencl to assign to
the children absolute rights in pra('senti? Did she contemplate a survivorship in hersel£ 1 Nothing was clone during
her competency to indicate that the childrC'n had r eceiYed any
more rights of dominion ovrr th r stock than o\·er th e hank
accounts. Th0 clonres never claimed any of the dividends. It
is true that Minnie may haYe sign ed some partn er ships income tax r etmns. But she MYer filed any Fed eral gift tax
returns. I think that when a per son fails to file gift tax r eturns in a transaction inYolving mo.re than $100.000, there
should be a pr esumption that she did not intend to surrender
dominion over the money. As we have seen, Minni e intended
to have her children succeed to the stock as well as the checking accounts after h0r death, but I believe from the greater
weigh t of the evidence that she did not intend to surrcnde.r
any title during her lifetime.
I cannot find f r om the evidence that the alleged donees or
their snccessor s have sustained the burden of proving the intent of the donor to make gifts of th e stock inter
page ] 61 ~ viv os.
To m e, under the facts of th is case, it wo11lcl be
a travesty to say that Minnie intended to create an inter est
in praesenti as to the stock but not as to the bank accounts.
I believe that the transactions were all part of a general design to create estates in her children only upon her deat.h,
she to r emain the true own er during her lifetime. It is inconceivable that she intended that Merritt's heir s r eceive nothing if h e predeceased her. The plan if successful, would very
conveniently avoid the delay and exp ense of settling her estate and might avoid inheritance and estate taxes upon her
death and permit her to enjoy the property during her lifetime. The difficulty is that Gadsden holds that her design
cannot be accomplished except by will.
I will dec.r ee accordingly.
Elliott Marshall, Judge
January 4, 1968
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•
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ORDER
This cause came on to be further heard this 25th day of
March, 1968, upon the paper s formerly read and proceedings
formerly had, and upon appearance and argument of counsel.
'l~h e Court .having previously rendered and :filed a written
opinion as to the issues fo rmerly presented, doth now adjudge, ord er and decr ee as follows :

•

•

•

•

•

3. That the purpose and intent of Minnie A. Greeley when
the common stock of A.T.&T. was acquired, and
page 164 r the certi:ficates issued in the name of :Minnie A.
Greeley and Thelma Greeley K ettler, as "joint
tenants with the ri ght of snrvivo.r ship and not as tenants in
common" was in fact an attempt to create in the said Thelma
Greeley Kettler an interest in futu1·o, namely, title to vest
only upon the death of Minni e A. Greeley, a purpose which
wonld fail based upon the statute of \Vms of th e District of
Columbia.
4. That the purpose and intent of Minnie A. Greeley when
the comm on stock of A.T.&T. was acquired, and t.he certi:ficates issued in the name of Minnie A. Greeley and Mer.ritt A.
Greeley, as "joint tenants with the right of survivorship and
not as tenants in common" was in fact an attempt to create
in the said Merritt A. Greeley an inter est in fttturo, namely,
title to ves t only upon the death of Minni e A. Greeley, a purpose which would fail based upon the sta tute of Wills of the
District of Columbia.
To all of which the Complainant, Th elma Greeley K ettlex,
in her own right and as Committee for Minnie A. Gr eeley, by
counsel, objected and excepted; to all of whic.h Hugh D. McCormick and Robert E. H ayes, Executors of the Estate of
Merritt A. Greeley, by counsel, objected and excepted ; to all
of whi ch Fireman's Fund Insurance Company, by counsel, objected and excepted ; and to all of which H elen Greeley, by
counsel, obj e<lted and excepted .

•

•

•

•
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page 165 ~
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Enter:
Elliott Marshall, Judge
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ORDER
This cause came on to be further heard the 27th day of
May, 1968, upon the papers formerly r ead and proceedings
formerly bad, upon the amended petition to r ehear, upon the
memoranda of counsel, and upon the appearance and argument of counsel.
The Court having duly considered the argument and memoranda of counsel, and being of the opinion that its oxder of
March 25, 1968 is correct, it is
ADJUDGED, ORDERED and DECREED that the petition for rehearing filed by the Complainant herein be, and it
hereby is, denied.
To all of which the Complainant, Thelma Greeley Kettler,
in her own right and as Committee for Minnie A. Greeley,
by counsel, objected and excepted; to all of which Hugh D.
McCormick and Robert E. Hayes, Executors of the Estate
of Merritt A. Gr eeley, by counsel, objected and excepted; to
all of which Fireman's Fund Insurance Company, by counsel,
objected and excepted; and to all of which Helen Greeley, by
counsel, objected and excepted.

ENTER this 19 day of July, 1968.
Elliott Marshall, Judge

•

•

•

•

•
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STIPULATION

It is h er eby stipulated and agreed by and between counsel
for the parties h er eto :
1. That on or about March 12, 1943, Albert H . G.reeley and
Minnie A. Greeley, his wiie, purchased the Northwest Fractional Quarter C.t-.T\V Frl. 1/ 4) of Section Thirty (30), Township Ninety (90) North, Range Twenty-Four (24) West of the
Fifth Principal Meridian, hereaftex r ef erred to as the North
farm, l ocated in "\iVright County, State of Iowa, a s joint t enants with full right of survivorship;
2. That on or about November 22, 1944, Albert H. Greeley
and Minni e A. Greeley, his wife, purchased the Northeast
Quartex of Section Thirty-Six (36) in Township Ninety (90)
North. Range Twenty-Five (25) W est of the Fifth Principal
Meridian . her eafter r eferred to a s "Parcel One-South Farm",
and the "\Vest one-half of the Northwest Quarter of S ection
Thirty-One (31) in Township Ninety (90) Nor th, Range
Twenty-Four (24) W est of the Fifty Principal Meridian,
her eaft er r eferred to as "Par cel T wo-South Farm", located
in Wright County, State of I owa, with no mention of survivorship;
3. That Alhert H. Greeley and ~Tinnie A. Greeley, subsequently mowd to "\Vashington. D. C. wlH're they purch ased a
home in which they lived until Alber t H. G.reeley died intest ate on September 5, 1955:
page 210 ~
4. Upon the death of Albert H. Greeley, intestate. Minni e A. GreeleY was sole owner of the
North far m and Minnie A. Greeley held a fonr-sixt.hs undiYidecl inter est in the South farm : and :M erritt A . Greelev
and Thrlma GreeleY Kettler each held a one-sixth undivided
interest in the Soutl1 farm :
5. That on or about :March J 2, 1956, :\[innic A. Greeley conVI'Yecl a one-third interest in the Nor th farm to each of her
children. Merritt A. Grc'cley and Thelma Greeley Kettle.r ;
6. That on or about J1me 28, 1957, Minnie A." Greeley, Merritt A. Greel eY and Thelma Greelev K ettl er soln the North
farm to A . R. IIoenk for the sum of ·$60,000.00;
7. That on September 12, J 957, f.rom the proceeds of the
sale to A. R. Hoenk, one hundred (100) shares of American
T elephone and Telegraph Company common stock, certificate
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No. G658674 was purchased in the names of Minnie A. Greeley and Thelma Kettler , joint tenants with right of smvi\·orship and not as t enants in common, and one hundred (100)
shares of American Telephone and T elegraph Company common stock, certificate No . GG58673 was purchased in the
names of Minnie A. GrPeley a nd :\lcrritt A. Greelc~·, joint
tenants wit.h right of survivor ship and not as tenants in
common;
8. On or about June 16, l 958, :\[innie A. Greeley, :Merritt
A. Gr eeley and Thelma Gr<.'clev Kettler sold Parcpl OneSouth Fai·m fo.r $48,000.00 anc1 Parcel Two-South Farm
for $22,000.00;
9. On S eptember 2, 1958, f rom the proceeds of the sale set
out in Paragraph 8, abo\·e, one hundred sixty-three (163)
shares of American Telephone and Telegraph Company common stock (certificate No. G7234874 fo r one hnndrecl (JOO)
shar es and ce.rtificate No. AH72741 fo r sixtypage 211 r three (63) shares) was purchased in the names
of Minni e A. Greeley and Thelma Kettl er, joint
tenants with right of smTi\·ors.h ip and not as tenants in
common: and that on Septemher 3, 1958, eighty-one (81)
shares of Ameri can Telephone and T elegraph Company common stock, certificate No. AIT72!)50, were purchased in the
names of Minnie A. G.reclcy and Merr itt A . Gre0le~·, joint
tenants with right of sun·i,·or ship and not as t enants in
common;
10. That on Apr il 24, 1959, as the r esult of a three fo r one
stock split, an additional fiY<~ hnndr<>d twenty-six (526)
shares of American T elephone and T elegr aph Compan y common stock, certificate No. A453231 , in thE' names of Mr:;. l\finnie A . Greeley and Mrs. T.h elma (l reeley K ettl0.r , JT TEN,
and an additional three lmndred sixty-two (362) shar<'s of
American T elephone and T elegr aph Company common stock
certificate No. A33069, in tlw nam0s of Mrs. Mi nni e A. Greeley and Merritt A. Greeley, J T 'PF,N, wer e issuc>d ;
11. That with these stock certifieates was r eceh·ecl a rPgi stration statement to he attached thereto which stated that JT
TE~ was an ahhrPviation m=:ed hy th0 company for th<> words
((Joint T enants with Right of Survi,·or shi p ani! not as T enants in Common";
12. That on Marc.h 19, 10()2, 'M innie A. Gr ecl<'y was adjudged mentally incapable of w anaging her estate by the Circuit Court of Frc>dc.ri ck Co unty, Virginia, ancl ll('r chilclrcn,
Merritt A. Greeley and 'rh0lmn Greeley K ettler wf're appointed Co-Committee's and or der ed to post honcl in tlw a-
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mount of $102,000.00; that on March 19, 1962, Merritt A.
Greeley and Thelma Greeley Kettler, Co-Committees, and
Fireman's Fund Insurance Company, posted bond in the
amount of $102,000.00 in tl1e Cle.rk's Office of the Circuit Court
of Frederick County, Virginia; that certain appraisers,
namely Harold R. Edwards, H. Robert Edwards,
page 212 r and Robert F. Manuel, having been appointed by
the Court to appraise the estate of Minnie A.
Greeley, did so and on tJ1e 9th day of May, 1962, filed in the
Clerks' Office of the Circnit Court of Frederick County , an
inventory and appraisement sho·wing a total estate of Minnie
A. Greeley in the amount of $100,020.38 ;
That said inventory and appraisement was made on information furnished to the appraiser s by Merritt Greeley
and was erroneous in the following respects, to-wit:
(a) The one thonsand three hnndred fifty-nine (1,359)
shares of American Telephone and Telegraph Company stock
listed in the inventory did not include the twenty-seven (27)
shares purchased by Minnie A. Greeley on April13, 1961.
(b) The checking account maintained at Riggs National
Bank, Washington, D. C. was carried in the names of "Mrs.
:Minnie A. Greeley andj or Mrs. Thelma K ettler eith er to draw
or the survivor." This entirP account was deposited to the
Committee accounts in the bank of ·warren, as follows:
On March 30, 1962, $6,000.00 was deposited to the Committee savings account car.ried in the names of "Greeley, Merritt A. or Th elma K <.' ttl er, Committee for accoun t Mrs. Minnie A. Greeley."
On March 30, 1962, $2,039.39 was deposited in the Committee checking account carried in the names of "Greeley, Merritt A. and Thelma K ettler, Committee fo r accoun t Mrs. Minnie A. G.reeley."
(c) The checking accoun t maintained in the Fh·st State
Bank, ·w ebster City, Iowa, was carried in the names of "Minnie A. Greeley or Thelma K ettler or Merritt A. Greeley either
or survivor." This entire account was dep osited
page 213 r to the Committee accoun ts in the Bank of Warr en, as foll ows :
On April 9, 1962, $1,000.00 was deposited to the Committee
savings account carri ed in th e names of "Greeley, Merritt A.
or Thelma K ettler, Committee for account Mrs. ~Iinnie A.
Greeley."
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On April 9, 1962, $168.18 was deposited in the Committee
checlring account carried in the names of "Greeley, Me.rritt
A. and Thelma Kettler, Committee for account Mrs. Minnie
A. Greeley."
13. On or about April 13, 1962, Merritt A. Greeley and
Thelma Kettler endorsed for sale a certificate .representing
three hundred sixty-two (362) shares of American Telephone
and Telegraph Company stock standing in the joint names of
Minnie A. Greeley and Merritt A. Greeley. From the sale
thereof, Mer.ritt A. Greeley r eceived net proceeds of approximately $45,453.62 per statement of tl1e Bank of Warren dated
August 20, 1962. Bank statement and photostats of said
stock certificate, except the writing "Greeley", "Co-Committee" and "Individually & Co-Committee for Mrs. Minnie A.
Greeley", are admittecl. Also stipulated a re John C. Legg and
Company duplicate sales slip for the sale of si.."<ty-two (62)
and three hundred (300) shares of American Telephone and
Telegraph Company stock for the Bank of ·w a rren, and letter
to J. Adair Moore from Legg and Company dated March 16,
1966. At the time of this sale, a total of five hundred seventy
( 570) shares of American Telephone and T elegraph Company
stock wer e held in the names of Minnie A. G.r eeley and Merritt A. Greeley, jointly with survivor s.h ip as aforesaid ;
14. On or about April 17, 1962, Merritt A. Greeley purchased seventy-seven (77) sha res of American
page 214 r Telephone and Telegraph Company common stock
paying therefo.r a gross sum of $9,840.42 from
proceeds of the sale of said three hundred sixty-two (362)
shares. The seventy-seven (77) share certificate is r egistered
in the names of Minnie A. Greeley and Merritt A. G.reeley,
JT TEN. The purchase slips of Bank of Warren, dated April
20, 1962, and Legg and Company fo r purchase of seventyseven (77) shares for Bank of Warren are admitted ;
15. That on or about May 8, 1962, Mer.ritt A. Greeley, f rom
the proceeds of the sale of the two hundred eighty-five (285)
shares of the three hundred sixty-two (362) share certificate
of American Telephone and Telegraph Company stock above,
invest ed $25,000.00 in a first deed of trust on th e Old Switzerland Inn in North Carolina, taking the.r efor a note payable
to Merritt A. Greeley endorsed by 'Wi lliam A. Cessna and
\Vave R. Cessna;
16. The value of the stock rights referred to in Paragraph
19 of the Bill of Complaint her ein was $2.05 each and the
stock certificate therein referred to is stipulated;
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17. That prior to hi s death, in 1964, Merritt A. Greeley
purchased sixteen (16) shares of American Telephone and
Telegraph Company common stock, certificate No. 64R367570,
in his inrlividual name, using the rights accruing to the remaining stock registered in th e joint names of Minnie A.
Greeley and Merritt A. Greeley ;
18. That on May 16, 1964, Merritt A. Greeley died t estate;
that his will, spread in t.he Clerk's Office of the Cir cuit Court
of Warren County, Virginia, in Will Book Q, page 431, nominates Hugh D. McCo.rmick and Robert E. Hayes executors of
his estate; and that on June 16, 1964, said Hugh D. McCormick and Robert E . Hayes, were duly appointed and qualified
as executors of said estate ;
19. That on June 1, 1964, as the result of a two for one
stock split, an additional eight hundred twentypage 215 ~ eight (828) shares of American Telephone and
Telegraph Company common stock, certificate No.
64XC972035, in the names of Mrs. Minnie A. Greeley and Mrs.
Th elma Kettler, JT TEN, were issued;
20. That on June 1, 1964, as the .r esult of a two for one
stock split, an additional two hundred eighty-five (285)
shares of American Telephone and Telegraph Company common stock, certificate No. 64XC393373, in the names of Mrs.
Minnie A. Greeley and Merritt A. Greeley, JT TEN, were
issued:
21. That on June 1, 1964, as the result of a two for one
stock split, an additional sixteen (16) shares of American
Telephone and Telegr aph Company Company common stock,
cexti:ficate No. 64XA815080, in the name of Merritt A. Greeley
were issued.
J. Fred Larrick
Thomas V. Monahan
J . Randolph Larrick
J . Adair Moore
James L. Berry

Filed in the office of the Clerk of the Circuit Court for
Frederick County, Va. this 29th day Aug. 1968.
George B. Whitacre, Clerk.

•

•

•

•

•
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page 218

~

•

•

•

•

•

ASSIGNMENTS OF ERROR
Petitioner, Thelma Greeley Kettler, assigns the following
errors:
1. The Court erred in holding that there was no consideration supporting the agreement of the parties to acquire and
hold American Telephone & Teleg.raph Company common
stock as joint tenants with right of survivorship.
2. The Court erred in holding that the burden of proof
rested upon the Complainant, Thelma Greeley Kettler, and
other parties occupying the same position, to prove that the
American Telephone & Telegraph Company common stock
was purchased and held as joint tenants with right of survivorship.
page 219 ~ 3. The Court erred in holding that Minnie A.
Greeley did not intend that such stock should be
acquired and held as joint tenants with right of survivorship.
4. If the Court was correct in holding the.re was no consideration supporting the agreement of the parties to acquire
and hold said stock as joint tenants with right of survivorship, the Court erred in holding that there was no gift.
Thelma Greeley Kettle.r , in her own right and as Committee
of Minnie A. Greeley
By James L. Berry

•

•

•

•

Filed in the office of the clerk of the Circuit Court for
Frederick County, Va. this 30 day Aug. 1968.
George B. \\Thitacre, Clerk.
Dep.
7! 9/ 66
page 7

~

•

•

•

•

•

THELMA GREELEY KETTLER, being duly sworn, deposes as follows:

Thelma G. K ettler v. Wells Greeley, et al.
Thel1na Greeley

J(ettler

•

•

•

•

•

•

•

•

•

•

•

•

•

•

•

•

•

•

•

•
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page 14 ~

By Mr. Monahan:

Dep.

7! 9/ 66

page 15

r

Q. You don't know what the facts and circumstances were
surrounding the sale 1
A. No.
Q. Subsequent to that sale a hundred shares of stock were
issued, I understand, to you and your mother jointly with
right of survivorship and a hundred shares of stock to your
mothe.r and your brother jointly with right of survivor ship ?
A. That's right.
Q. Do you recall any discussion concerning that ?
A. No, I don't think there was any particular discussion.
Q. Who made the determination that the stock would be
issued-first of all, that consideration for the sale of the
farm would be invested in A. T. & T. stock?
Dep.
A. I don't know that I under stand just what
you mean by that.
7/ 9/ 66
page 16 r Q. Maybe I am confusing you. After the sale of
the farm you had X number of dollars in cash,
right1
A. Yes.
Q. Now, who decided that you would invest itMr. Cosney: Mr. Monahan, please, her mother had X number of dollars in cash, not "you had."
Mr. Monahan : Now, can she answer the question what she
and-
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Mr. Cosney : I object to the form of the question, then, as
not being in accordance with the facts.
By Mr. Monahan :
Q. X number of dollars wer e paid for the fa.rm to :Minnie
A. Greeley, Merritt A. Greeley, and Thelma Greeley Kettler.
Is this cor rect !
A. Yes.
Q. Now, did you give your share of the dollars to your
moth ex, do I understand that 1
A. Yes, that's right.
Q. With no strings attached, they were h ers 1
A. That's right.

•

•

•

•

•

•

•

•

•

•

Dep.

7/9/66
page 19

~

Q. Do you lmow what the consideration of the
North Farm was 1
7j9 j66
A. It was approximately $46,000.
page 20 r Q. Now, why were these shares taken jointly
with right of survivorship1
A. Because she wanted my brother to have half and myself
to have half when she was through with it.
Q. \\Then she was through with it?
A. Yes, and it was divided equally.
Q. Between you and your brother1
A. That's right.
Q. You and your brother each had children, did you 1
A. Yes.
Q. And she wanted half of the shares to go to your side
of the family and half to his 1
A. That's right.
Dep.

•

•

•

•

•
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Dep.

7j9j66
page 24

r
•

•

•

•

•

•

•

•

•

•

By Mr. Monahan:

Q. And I presume that the balance or the shares we.re taken
in the form they were for the same reason that you previously stated 1
.A. Yes.
Q. In other words, your mother wanted you to get 163
shares when she was dead, and since Merritt had gotten $15,000, he was to get only 811
Dep.
A. That's right, the balance in shares.
7j9j66
Q. The stock, when it was taken, what din~e
page 25 r tions were given A. T. & T. \vith r espect to distributions of dividends 1 Were they mailed to you, to
your mother, to Merritt, how ?
A. You mean, the certificates or the dividends 1
Q. The dividends.
A. They were all mailed to Merritt.
Q. This was from the beginning, as soon as the shares
were issued?
A. Yes, sir.
Q. All right, and then what happened to them 1 You mean
the dividends on the shares held in your mother's name and
your name jointly were also mailed to Merritt7
A. Yes.
Q. Down in Front Royal¥
A. That's right.
Q. And what would he do with them 7
A. Well, he would write out a check-he would place it in
the bank, write out a check for half of the dividend in my
mothe.r's name and mine and send it to me by check.
Q. What would happen to the other half of the dividend 7
A. This was placed in her account-you mean, Merritt's1
Q. You said he would write out a check for half in your
mother's name and your nam e and send it to you 1
A. Yes.
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*

•

•

•

•

•

•

•

•

,r.·

Dep.

7/ 9/ 66
page 26 ~

Q. That is, some in your name and your mother 's and some
in your brother's. Now, f rom June 2, 1958 unt il the time that
a committee was appointed fo.r your moth er with respect to
the stock that was in your name and your mother's jointly,
what happened to the dividend s~
A. That was all placed in her account at that time.
Q. To whom wer e they mailed by A. T. & T ~
A. To her.
Q. At her ·washington address~
A. Yes.
Dep.
Q. The check would come m made payable to
7/ 9/ 66
both of you, is this correct ~
page 27 ~ A. That's right, urn-hum.
Q. And then the entire dividend would be put in
her accounU
A. Yes.
Q. It was considered to be her money1
A. Yes.
Q. And if you wanted any of it, you would ask her fo.r it,
or was it all hers'
A. It was all h ers.
Q. She lived off of this~
A. Yes.
Q. Did you ever make any claim for any of it 1
A. Not at that time, no.
Q. Not during that period '
A. No.
Q. Now, the address that it was mailed to wa s not the Reno
Road address, was it'
A. No; 5411 Nevada Avenue.
Q. Did you have to endorse the dividend checks 1
A. No.
Q. Your mother simply would r eceive t.hem, deposit them ?
A. That's right.
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•

•

•

•

•

•

•

•

•

•

Dep.

7! 9/66
page 29

r

Q. After your fath er 's death was she the only one that
could draw checks against it '
A. Well, it was in my mother's and father's name, and then
after my father died she bad it changed into a joint account
in her name, my brother's and my own.
Q. All right, now, did either your brother or yourself use
that account, to youx knowledge 1
A. No, none of us did, except my mother.
Q. So those funds were entirely h ers~
A. Yes.
Q. Now, at the Riggs do ) ' OU know what account she had;
that is, checking and savings both'
A. She had a checking account and a savings account.
Q. All right. Just those two accounts, to your knowledge ?
A. Yes.
Q. Did either you or your brother use either of
Dep.
those accounts for deposits or withdrawals 1
7j9 j 66
A. No.
page 30 ~ Q. So again, all of the fnnds in either account
we.re her s 1
A. Right.
Q. They hacl been put there by her '
A. Yes.
Q. And they wer e consid ered by both of you to be hers 7
A. Yes.
Q. Wer e either of you on the account, the names 1
A. In both cases it was in- in the c]1ecking account it was
Minnie Greeley and Th elma Kettler.
Q. How about tl1e savings account7
A. And the savings was Minnie A. Greeley or Thelma K ettler.
Q. Now, do you kn ow whether those accounts wer e set up
in that form so that if yon needed to write checks to help youx
mother vou would be able to do so 1
A. In· the checking account, yes.
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Q. In the checking accoun t~
A. Yes.
Q. And was the purpose of the savings accotmt so if you
needed to get to those fund s for the assistance of your mother
you could do so 1
A. She had it changed to her name or mine, because she
wanted me to have that money .

Dep.
7!9/66
page 34

•

•

•

•

•

•

•

•

•

•

~

Q. Did her condition suddenly worsen in F ebruary of 19621
A. It was very gradual and, well, the last of 1961 she was
quite impossible. Just couldn't take care of he.r.
Q. You mean in the fall and winter of 1961 Y
A. Yes.
Q. Did she actually get lost ~
A. A few times, yes.
Q. And this occurred in 1961 ?
A. That's right.
Q. And again I presume that this business of not being
able to keep herself clean, that occurred over the months of
19611
A. Yes.
Q. How long had she had trouble with her failing memory1
A. Since my father passed on.
Q. That was a matter of several years, then 1
A. Yes, very gradual.
Q. How long had you been worried about her ability to take
care of herself prior to the time that you brought her down
here1
A. W ell, I was worried about he.r all along.
Q. Over a period of years'
A. Yes, since my fath er passed on.

•

•

•
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Dep.
1j9j66
page 38

~

•

•

•

•

•

T.h e Witness : I mean 27. And so she bought an equal
amount along with the rights, of course, she bought an equal
amount of 27 shares in the joint names of herself and my
nam e, and in order to u se up the 39 rights, I bought 12 shares,
bought and paid for them with my own money.
Q. So if I under stand you, then, your mother 's funds were
used to buy the 27 shares 1
A. She bought and paid for them her self.
Q. Did she write a check on her checking account at the
Riggs to do that ~
A. Yes, at Riggs.
Q. And did your brother come up and discuss that with
you, or was that her own decision ~
Dep.
A. That was her own decision.
Q. Who held the stock certificates during this
7!9/66
page 39 ~ period of time~
A. My mother bad all of them.
Q. And I think we neve.r did find out how the dividend
checks on the shares held jointly in the name of your mother
and your brother were handled. Could you tell me that ~
A. Well, she handled them, of course.
Q. To whom were they mailed by the A. T . & T. 1
A . My mot.her, they were all mailed to her.
Q. In other word s, all dividends during this period of time
we.re mailed to vour mothed
A. Yes.
·
Q. At her Nevada Avenue address ~
A. That's right.
Q. And all of the dividend checks she would take and deposit to her account'
A. Yes.
Q. And when the stock warrants came out, she consid ered
those to be hers, is that correct ?
A. Yes.
Q. So sin ce they wer e considered to be hers-! said "she
consider ed," all th.ree of you consider ed would be hers, did
you not Y
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A. That's right.

Dep.
7/9/66
page 50

•

•

•

•

•

•

•

•

•

•

•

•

•

•

•

•

•

•

•

•

~

By Mr. Monahan:

Dep.
7j9j66
page 52

~

Q. And who actually held the certificates 1
A. Well, I held the ones in my mother and my name and
Merritt held the ones in his name and my mother's.
Q. This is because you considered that the ones in your
name were yours and the ones in his name were his 1
A. Yes.
Q. And they had been purchased out of the proceeds of
these farms that you each owned an interest in 1
A. That's right.

Dep.
7/ 9/66
page 57

~

•

•

•

•

•

..

•

•

•

•

•

•

•

•

•

By Mr. Monahan :

Q. The dividends were being deposited to the bank1
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A. W ell, they wer e deposited in the bank, and my brother
would send me one-half of the dividend s in my name.
Q. And he would send those dividends to you regularly as
the deposits were made Y
A. Yes.
Q. And would you r eceive half of the proceeds of th e dividends r eceived for the stock in your name?
A. Yes.
Dep.
Q. And you felt that this was approp.riate because half the stock was yours Y
1/ 9/66
page 58 ~ A. Yes. Half the stock in her name or mine.
Q. And yours. Half the stock in your joint
names was yours?
A. Yes. ·
Q. And, in turn, when he asked you to execute a stock certificate for the sale of half of the stock in your mother's name
and his name, you felt that was appropriate because that
stock was h is, isn't that correct?
A. I just don't unde.rstand it.
Q. W ell, I will ask you again. I am sorry. I say that in
turn, when you were requested to sign the stock certificate so
that a sale could be made of one-half of the stock, or actually
362 shares of stock in your mothe.r 's name and your brother's
name, you signed that, becauseA. It was 285, wasn't it?
Q. Because 285 shares belonged to your brother1

Mr. Cosney : Oh, Mr. Monahan, don't tell h er why she
signed it.
Mr. Monahan: I am asking her , if you don't mind.
Mr. Cosney: You are not a sking h er, you are telling her
why she did .
Mr. Monahan: W ell, I am sorry, she said she didn't understand the first time.
Mr. Cosney : That is right. Now ask her if it
Dep.
was because-7/ 9/66
page 59 ~
By Mr. Monahan:
Q. Why did you do that, Mrs. K ettler f
A. Because he wanted to invest in some property.
Q. And you felt that those we.re his shares, didn't you 1
A. W ell, the 285.
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Q. The 285 were his, and the other was going t o be reinvested in A. T. & T. stock so that that wasn't being affected.
Wasn't that your under standing¥
A. Well, yes, th e other 285 actually belonged to my mother.
It was half of it.
Q. Yes, half was hers and half was his, so that it was appropriate, in your opinion, to go ahead and let him invest his
285 as he desired and the other 285 were your mother's, isn't
that .right ¥
A. I felt that he knew what he was doing, and he asked me
to-or he felt that he wanted to buy this-or use this money
for the 285 shares.
Q. But I say, you felt, did you not, that since it was his it
was all right to let him do this 1
A. Yes.
Q. That was his decision 1
A. That was his decision.
Q. So you were, were you not, presented with
Dep.
the stock certificate to endorse back to A. T. & T.
so this sale could be accomplished 1
7j9j66
page 60 ~ A. Yes.
Q. And you did sign it 1
A. I signed it.

•

•

•

•

•

•

•

•

•

•

•

•

•

•

•

•

•

•

•

•

Dep.

7j9j66
page 67 ~

By Mr. Larrick:

Dep.

7j 9j66
page 68 ~

Q. How would you all show the dividends on the A. T. & T.
stock on your income tax r eturns?
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A. Well, I paid on half of it, half of the dividends. I paid
income tax on half of the dividends.
Q. And you assume he did the same thing on )1is half, o.r do
you know what he did 7
A. I don 't lrnow what he did with his.
Dep.
Q. Do you know whether your mother paid on
y our half and his half~
7/9/ 66
page 69 ~ A. She didn't pay on my half .
Q. No, you owned half with your mother'
A. Yes.
Q. On the half that you and your mother had did she pay
income tax on her half of it 1
A. Yes.
Q. Do you know whether she paid income tax on the half
that she and Merritt owned together 7
A. I don't know what he did.

•

•

•

•

•

•

•

•

•

•

•

•

•

•

•

•

•

•

•

•

Dep.

7j9j66
page 72 ~

By Mr. Larrick:

Dep.

7! 9/ 66

page 73 ~

Q. I am asking you how you understood the ownership of
stock would be. You said that y ou understood that half was
your brother's, half was yours, and the other half of each of
thosE> shares belonged to your mother, right ? Wasn't that itT
A. Well, she made out the certificates in our joint names.
Q. And was it your understanding that this group that
was in your name was going to be yours, in yours and your
mother 's name, they were going to be y ours 1
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A. After she passed on.
Q. That's right. Merritt wasn't going to get any of it,
was he ~
A. None of that that was in my name, no.
Q. And the group that was in Merritt's name, he was going
to get whatever was left of it 1
Mr. Cosney: After she passed on.
The Witness : After she passed on, yes, not before .

•

•

•

•

•

•

•

•

•

•

Dep.

7! 9!66
page 76

~

Q. Now, I notice from looking at the appraisal over here
that you said "one-half interest in a checking account in the
F irst State Bank in Webster City, Towa, $584.09." W11o owned
the other hal£1
A. Half of the checking account?
Q. Yes, ma'am.
A. She owned all of it but it was in our three names, Merritt's and mine and my mother's.
Q. W11y did you all, w)1en you qualified over her e and had
tills property appraised, say that half of it was hers ? Was
the other half supposed to be Me.rritt's and yours?
A. I can't remember that.
Q. You don't r emembed
A. No.
Dep.
Q. And you say, "One-half inter est in a checking account, Riggs National Bank, Washington,
7!9/66
page 77 ~ D. C., $4,019.70." \Vho owned the other half of
that1
A. She owned all of it.

•
Dep.

7! 9!66

•

•

•

•
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~

By Mr. Cosney :

•

•

•

•

•

Q. Now, regarding the one-third share of the farm-that
was the South Farm, was it~
A. Yes.
Q. -in which you and Merrjtt and your mother each-she
transferred a third to each one of you '
A. One-third (nodding affirmatively ).
Q. Did you ever consider that you owned one-third of that
farm ?
Dep.
A. Not the farms.
7j9j66
Q. Did Merritt consider that he owned one-third
page 79 r of the farm'

Mr. Monahan: I will object to that question. It is an obvious conclusion of the state of his mind.
Mr. Cosney : I will withdraw that.
By Mr. Cosney:
Q. \Vhen your mother sold the farm was all the money received by her?
A. Yes.
Q. Did you consider any part of that money yours'
A. No.
Q. Now, you stated befo.re that when your mother bought
the A. T. & T. stock she said that she wanted you and your
brother to each have half when she was through with it?
A. That's right.
Q. You mean, after she died, is that what you meantf
A. After she died.

•

•

•

•

•

Dep.

7j9j66
page 80

r

Q. Mrs. K ettler, as to the stock that was jointly
owned in the name of Minnie Greeley and Thelma
Kettler, did you realize that you had to survive your mother
in ordcT to get that stock?
Mr . Monahan: I will object to the leading question.
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The ·witness : Oh, yes.
hlr. :Monahan : :Move to strike the answer.
By Mr. Cosney:
Q. What did you think would happen to that stock if you
died before your mother1
A. Well, I thought it would be divided betweenQ. It was jointly owned.
Mr. Monahan: Let her answer the question.
Mr. Cosney: All right.
The \Vitness : It would be divided between my brother, if
he was living-ol' let's se-e, between my daughter and my
nephew.

•

•

•

•

•

Dep.

7/ 9/ 66
page 93

~

•

•

By Mr. Cosney :
Q. And can you recall, to the best of your recollection, what
he did say about the 285 shares of stock in the letter as to
why he wanted to sell them and what he was going to do with
the proceeds~
A. Well, he said that he wanted to invest in some property
in North Carolina and there was a great deal of what he
drew out went to income tax.
Q. Was it your understanding that this property or mortgage that he was going to invest in was going to be for his
own personal account, or fo.r the committee account, in other
words, for your mother'
A. It was to be for himself and my mother.
Q. For himself and your mother?
A. Yes.
Q. In other words, it was going to replace the
Dep.
285-or part of the 285 sha.res of stock1
7/ 9/ 66
page 94 ~ A. That's right.
Q. That was the intention ¥
A. That was right. Said it should benefit h er as well as
himself.
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•

•

•

•

•

Dep.

1/9/66
page 95

~

Q. Mrs. K ettler, I don't r ecall whether you answered this question before or not, so I am going
to ask it again. At the time of the proceedings to have your
mother adjudged incapable and at the time the inventory of
he.r assets was prepared, did any one of the appraisers a sk
you any questions about the assets or the value of those
assets listed on the inventory1
A. No, sir, nobody asked me anything about it.
Mr. Cosney : That's all. Do you have any questions 1

•

•

•

•

•

•

•

•

•

•

•

•

•

•

•

•

•

•

•

•

Dep.

7!9/66
page 96

~

By Mr. Monahan:

Dep.

7!9!66

page 97 }

Q. Now, you stated, again in answer to Mr. Larrick's
questioning, that the inventory was incorrect in that it lists
certain items to belong one-half to your mother when in fact
she was the owner of the whole, of all, is that co.r rect 1
A. Yes, that's right.
Q. Did you know at the time that you were appointed committee that she was in fact the whole owned
A. Well, I considered it so, yes. I consider ed it all belonged
to h er.
Q. And you considered this to be so at the time that you
wer e made committee?
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A. Yes.
Q. And you considered it so at the time you filed the application for bond 1
A. Yes.
Q. And at the time you executed the bond 1
A. Yes.
Q. And yon knew what shares of stock she owned, did you
noH
Dep.
A. Yes.
Q. And you knew the approximate value of
7/ 9/ 66
page 98 ~ those shares of stock, did you noU
A. Yes, um-hum .

•

•

•

•

•

•

•

•

•

•

Dep.
3j 24j67

page 2

~

DOUGLAS R. HOTTLE, being duly sworn, deposes as
follows:

•

•

•

•

•

•

•

•

•

•

•

•

•

•

•

Dep.
3/ 24/ 67
page 21 ~

By Mr . Berry :

The Witness : H e says, "Cash to Thelma Greeley
KPttler." "Cas.h to Merritt A. Greeley, $7,631.02.
Deposited To Ri ggs Bank for future ta..-xes, et
~ cetera, $8,000. For 100 shares of AT&T common
stock titled to :Mjnnie A. Greeley and Merritt A.
Greeley, $17,325. One hundred shares AT&T common stock
titled to Minnie A. Greeley and Thelma Greeley K ettler,
Dep.
3/24/ 67
page 22
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$17,325. Commission fo r purchase of AT&T stock, $100. Expenses for sale of farm, $1312.96. Adjustment payment to
tenant for property xemaining on farm, $300. Deduction to
purchaser for area lost by new road, $375," makes a total of
$60,000.
Q. Do you have any indication in your notes as to where
the other $10,000 is or the difference between the sixty and
seventy thousand dollars 1
A. No, that's what is bothering me. The only thing that I
can indicate-I may be giving you two different farms here.
That is the thing that I was trying to reconcile in my mind.
The one farm may have been sold for $60,000 and the other
one for $70,000. This is what I am not sure of, because I know
that he did sell two farms-not he, but that the Greeleys did
sell two farms.
Q. Do you have any information in you r 1958 tax xeturns
about the sale of a farm, or your 1958 notes Y
A. The one that was sold for $70,000 is 1958. I think the
$60,000 is the 1957 farm. Mr. Greeley had a little
Dep.
trouble with his dates on here, and eviden tly I
3/24/ 67 didn't correct them at the time.
page 23 ~ Q. So this breakdown of actual distribution you
gave us quoting $60,000, docs it indicate that it
wasA. It says that it's Farm No. 1. H e descxibes it in Wright
Coun ty, Iowa, 160 acres, and it was pnrchas0d in "March l 943
from the Bailey family.
Q. Does he describe th e farm that they r ecein <l $70.000
for 1
A. No, si r.
Q. AJl right. Let me ask yon if you have anyA. Wait a minute, I'd like to just look f or a f ew minutes,
if I may, please.
I have a description of the other farm, and again I would
only be g-uessing to say that th e $70,000 is the other farm, but
it would be a good guess.
Q. Is this a farm h e terms No. 2?
A. Yes, also in Wri ght County, Iowa.
Q. ''That do you have about it1
A. Two-hundred-eighty-acre farm purchased by Albert H .
and Minnie A. Greeley in November 1944 f rom the Equitable
Life Insurance Society for $36,000. The deed to thi s farm was
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entitled in such a fashion that when Albert G.reeley died it
was decided tl1at his one-half inter est in this farm was inherited equally as follows: One-third to Merritt
Dep.
A. Greeley, one-third to llfinie A. Greeley, and one3/24/67 third to Thelma Greeley K ettler. A deed to that
page 24 r effect is now on r ecord at the Clerk's Office at
Clarion, Iowa. Also had a like statement on the
farm that was sold for $60,000, if you would like it.
Q. I s that what you just gave us 1
A. No, sir, that was on Farm No. 2.
Mr. Monahan: ·what is the like statement on Farm No. 1.
I'd be interested.
The Witn ess : One hundred sixty acres, purchased by Albert H. and Minnie A. Greeley in :March 1943 from tJ1e Bailey
family for $24,000. Albert H . G.reeley died September 1955.
Minnie A. Greeley inherited hi s one-half of this farm, but in
March 1956 Mrs. Greeley, r ealizing that the children should
hm-e shar ed in this inheritance, deeded a one-third interest
in tl'lis farm to each of her two children, Merritt A. Greeley
and Mrs. Thelma Greeley K ettler, a nd r etained a one-third
interest in this farm for herself. This farm was sold in August 1957 for $60,000.
This fund was disbursed as follows :-and that was the
$60,000 disbnrsement that I gave you a minute ago.
By Mr. Bexry :
Q. Who prepared those papers 1
A. Mr. Greeley.
Q. Merritt Greeley.
A. Yes.

•

•

•

•

•

•

•

•

•

•

Dep.

3j24j 67
page 26 }

By Mr. Monahan:
Q. You talked about the '57 and the '58 ret urns. \Vere
those individual r eturns p.repared for Merritt Greeley, or
were they partner ship returns, or-
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A. I prepar ed an individual r eturn f or Menitt A. Greeley
and Helen W. Greeley for 1957, also prepared a federal par tner ship r etu.rn for the Greeley heirs for-no, I did not prepare a pa rtner ship f or t.he Greeley heirs in '57.
Mr. Hayes : "What year did you ?
The Witness : 1958 was the first year I have a r eturn.
Bv Mr. Monahan:
·Q. And that is a partne.rship return '
r A. Yes, sir.
Q. Do you know wha t partners wer e involved
in that r etnrn '
A. Merritt Greeley, :Mrs. Minnie Greeley, and Mrs. Thelma
Greeley K ettler.

Dep .
3/24/ 67
page 27

Dep.
3/ 24/ 67
page 31

•

•

•

•

•

•

•

•

r

By Mr. Monahan:
Q. And tha t is the return for the year 1963, as you stated 1
A. That's correct.
Q. How about the year 1962 '
A. Filed in the name of Mrs. Minnie A. Greeley, care of
Merritt A. Greeley, Committee, Chester Gap, Virginia.
Q. Can you tell me whether it showed any inDep.
come for that year1
A. Yes, it does. I t shows income in the amount
3/24/ 67
page 32 r of $2,516 less a $50 dividend exclusion, making
gross income on the r eturn of $2466.
Q. Does it show what the source of dividends wast
A. American 'I'elephone and T elegraph dividends.
Q. Does it show the quantity of stock 1
A. rr'h e r eturn does not.
Q. Do you have a r ecord as to the quantity of stock t
A. No, sir, I do not at the present time, excepting a note
from :Merritt Greeley which is in his own personal file. It
says, "Minnie A. Gxeeley, AT&T dividends, $2,516."
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Q. During the period that you were preparing returns and
when Merritt Greeley was still alive, did you have any occasion to file any gift tax returns for any of these parties t
A. No, sir.

Dep.
3/ 24/67
page 33

•

•

•

•

•

•

•

•

•

•

~

Q. Now, then, would you tell me about whether o.r not during the period from 1957 to his death he reported income
from AT&T dividends 1
A. 1957, he shows no incom e from dividends at all. 1958
he shows dividends of $691.50 from American Telephone and
Telegraph. 1959, $1,014.30. And some of these carne direct
through t.h e partnership of the Greeley heirs during the period that it was in existence. In 1960 he shows $402.61. In
1961, $1 ,143.35; 1962, $472.50; 1963, $696.60; 1964-I am
going to g.ive yon two figures, one of them was reported as
the husband's, $573, and as the wife's, $198.90. The other
years I did not have a breakdown between the husband and
wife.
Q. Did you prepare returns fo.r :Minnie Greeley
Dep.
during those same years 1
A. Yes, sir.
3/24/ 67
page 34 r Q. Wbat did they show with r espect to AT&T
dividends?
A. 1957 shows $450. Also tl1ere was a fictitiou s name,
Form No. J087, filed with her return in the same year.
Q. \Vhat wa s the fictitious name 7
A. "Record owner, Minnie A. G.reeley and Merritt A. Greeley ; actual O'i\TJ1<'r, :Minnie A. Greeley."
Q. \Vhat was that-with respect to what1
A. The cliYidends totalling $225 on 100 shares of common
stock of AT&T. There is one mad e out the same way with the
exception of Minnie A. and Thelma Greeley Kettler bein g the
record owner for 100 shares, $225, Minnie A., actual owner.
There is anothe.r one, Minnie A. Greeley or Merritt A. Greeley, joint tenants with right of sun-ivorship as a record
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owner, actual owner, Minnie A. Greeley, on $13.00 of dividends from the First State Bank. Another one in the name
of-record owner is Minnie A. Greeley o.r Thelma K ettler,
joint tenants with right of survivorship, for $13.00 on the
First State Bank again.
Q. All right, sir.
A. Then in 1958 she picked up $966.
Q. Of eli vidend s 1
A. From AT&T, and $26 from First State Bank of ·w ebster
City, Iowa.
Dep.
Q. Were the.re any certificates of fictitious name
3/ 24/67 fil ed that year1
page 35 ~ A. No, 'sir.
Q. Are they required to be fil ed annually, or
only one time?
A. Annually. It's my recollection that wlH:>n Mr. Greeley
did some ch ecking on this he found out that th ese dividends
should not have all been filed in his mother's name. 'rhis is
the time that he gan me the letter which t previously read
to you about how the farm was to be distributed, and so on.
In that year I have a work s'h eet which shows how t.he dividends were broken down and distributed to the individual
people.
Q. At this time you are talking about the year 1958 ?
A. That's correct.
Q. The year that you di.d not file the fictitious name certificate?
A. That's correct. That's also the same date, I believe, that
was on th e letter whicl1 I previously read to ~-ou about the
farm.
Q. And in J 958, then, when you prepared the r eturns of
Merritt Greeley and Thelma K ettler , I understand that you
then attribu ted to them, each of them, a respcctiYe share of
the dividends, is that right?
A. That's correct, sir. There were 81 shares
which \Ve.re consider ed to be two-t.hirds Minnie's,
Dep.
3j24j67 one-third Thelma, one-third Merritt, plus 163
page 36 ~ shares which were also broken down the same
way. Ther e was 200 shares which were split onethird to eacl1 of the three of them.
Q. All right, sir. Now, just briefly, would you look at the
balance of the years until the death of :J1erritt Greeley and
let me know th e amount of the dividends d0clared by his
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mother and whether or not you bad any later filings of fictitious names'
A. In 1959 she reported $2,167.22 from AT&T, from Farmer's Co-Op Elevator $114.86, from Community Co-Op Association $28.36, First State Bank of Webster City, Iowa, $28,
and, again, the AT&T came through the Greeley heirs partnership.
Q. So there were no fictitious names 1
A. There were no fictitious names. In 1960 she reported
$2,270.43 through the Greeley heirs partnership. No fictitious names. 1961, she reported from American Telephone and
Telegraph $2,449.52, again through the Greeley heirs partnership.
Q. With no fictitious names 1
A. No fictitious nam es. 1962 she reported $2,516; that is
direct to her. There is no fictitious name. In 1963, American
Telephone and Telegraph, $2,003.40 to her; no fictitious
names.

•

•

•

•

•

•

•

•

•

•

Dep.
3/24/ 67
page 39 ~

By Mr. Moore :
Q. Mr. Hottle, then thr ough the years since the sale of
these farms there has been a definite fractional breakdown
of the inte.rest from the dividends as r eported on the partnership form and, as far as you know, carried over into the
individual forms of Minnie Greeley and Thelma K ettler and
Merritt1
A. That's correct, and in all the years Mr. Greeley and I
have worked together and tried to keep this in the same percentage, if there were stock rights sold or stock splits, and
so on, to wher e we actually kept the shares as though they
were owned independently, as though each person owned so
many shares of stock.
Q. As though they owned them outright ~
A. Yes, sir.

•

•

•

•

•
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~

THEL~U.

KETTLER, called as adverse wit-

ness
DIRECT EXAMINA'l1ION

•

•

•

•

•

Q. After your father died I believe you sold the north
farm 1
A. Yes.
Q. How much did you sell it for 1
A. $60,000.00.

page 57

•

•

•

•

•

•

•

•

•

•

~

Q. Outside of the expenses and the cost of the stock, did
you r eceive $7,601.327
A. I believe I did.
Q. Did Merritt receive $7,601.001
A. Right.
Q. And you put $8,000 in the bank for future taxes 1
A. $8,000-I don't remember what that was for.
Q. You bought stock for $34,6501
A. Yes.
Q. You put $1,312.96 on expenses of the sale of the farm1
A. Yes.
Q. $300 fo.r adjustment of tenant's property1
A. I don't remember.
Q. $375 more for the road~
A. Yes.
Q. So you remember all those items with the exception of
the $8,000 for taxes and adjustments to tenant's land ?
A. Yes.
Q. The r emaind er of the $60,000 went into those two items 1
A. Yes.
page 58 r Q. Why wer e you given $7,601.32 from the sale
of that farm in cash 7
A. I don't r emember why tl1at was done.
Q. You don't remembex why a similar amount was given to
Merritt 7

42

Supreme Court of Appeals of Virginia
Thelm,a ICettle1·

A. No.
Q. In addition to these two cash amounts do you know why
the stock was invested one-half in you and your mother and
one-half in Merritt and your mother 1
A. That was just the way my mother wanted it made out.

•

•

•

•

•

r

Q. As I under stand it so far, out of the sale
of the north farm you each purchased 100 shar es,
your mother and you got 100 and Merritt and your mother
got 1001
A. Yes.
Q. And when you sold the south farm you and your mother
took 163 shares and Merritt and your mother 81 shares1
A. Yes.
•
Q. And the r eason for that was because he took $15,000 in
cash 1
A. Yes.
page 60

•
page 61

•

•

•

•

Q. At that time Merritt had sold 285 shares of
A T & T . I believe you endorsed that certificate fo.r him to sell that 1

r his

A. Yes I did.
Q. Did you know he was going to use that money for a venture h e had i
A. Yes.
Q. Was that considered as being hi s one-half of the stock
he and his mother held as joint tenants1
A. Yes.
Q. I believe in the beginning when the stock was created it
was created as a result of the sale of the property in Iowa
and that property was vested, the south farm , in you and
Merritt as tenants in common with right of survivo.r ship and
:Minnie, by virtue of this deed from your mother in that
fashion dated March 12, 1956, recorded on June 26, 1956 in
the Recorder's Office of \¥ right County, Iowa. Tenants in
common with the right of survivo.r ship. Is that the deed ?
A. Yes, thi s is the deed.
Q. At that time did you consider y ourself and Merritt and
your mother a s each owning a one-third interest in that?
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A. Yes.
Q. From the proceeds of the sale of that property, the $70,-

000A. $60,000.
Q. That was the list of items I went over with you earlier1
So much to you, so much to Merritt, so much stock7
A. Yes.
Q. From the time that this transaction in which
page 62 ~ you invested the proceeds in stock, until you received your very last split in June of 1964, the
only money that was spent of your mother's for A T & T
stock was the 27 shares that sJ1e bought for Merxitt and the
27 shares she bought for you by virtue of the rights issued
in 19611
A. Yes.
Q. And you bought 12 shares with your own money?
A. Yes.
Q. And I believe that subsequently Merritt bought 16
shares 1
A. He bought 16.
Q. And he paid for those but he used the rights that belonged to the estate, is that correct?
A. Yes.
Q. As far as your 12 shares are concerned you paid for
those but you used the rights belonging to the estate1
A. I did.
Q. Getting back to the time you put these shat·ea---back in
1955, 1966-in the manner in which you did, was it your intention that half of tJ1ose would be yours and half of those
listed in the name of your mother and Merritt would be his.
A. Half were mine in my motJ1er's and my name and half
were Merritts.
Q. Then from then on down you treated them in that fa shion 7
A. Yes.
Q. What about the divid ends that wer e r eceived,
page 63 ~ were they treated in a similar fashion 1
A. After my mother was put in the home I collected my half of the dividends and before that they were all
put in her account.
Q. The dividends, did they come botl1 ways or did you receive them all or did Merritt r eceive them ?
A. They wer e all sent to l\Ierritt.
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Q. Did he send you your share of the dividends 1
A. H e would write a check and send it to me.
Q. I am going to hand you some checks for the year 1963---'January 3, April 2, July 7 and October 4-each of these
checks are f or $372.50 drawn to y ou on the committee account and I ask you if tha t is your share of the A T & ·T
dividends 1
A. Yes.
Q. They were always handled in that fashion Y
A. After she was put in the home.

page 65

•

•

•

•

•

•

•

•

•

~

CROSS-EXAMINATION
By Mr. O'Connell:
Q. Prior to the time your mother wa s committed you said
the dividend income all went to your mother 1
A. Yes.
Q. \Vas it your understanding that when these stocks were
taken in the name of you and your mother jointly and Merritt
and. your mother jointly that you hacl to survive J1er to get
ownership of thaU
A. That in my own and mother's name, half of it was mine
and as the survivor I would get it all.
Q. How did you determine that half of thi s stock was
yours~

A. Because it was bought 1v.ith my money from the farms .
Q. Do you r ecall th e depositions taken in Mr. Kuykendall's
office ~

A. Yes.
Q. Starting on page 78-A Mr. Crosney asked you :

"Q. Did you ever consider that you owned 1/3 of the farm Y
A. Not the farm.
Q. Did Merritt consider that he owned 1/ 3 of the farm ?"
Mr. Monahan objected to that and the question
page 66 ~ was withdrawn.
"Q. When your mother sold the farm was all the
money received by hed
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A. Yes.
Q. Now you statecl before that when your mother bought
the A T & T stock she said she wanted you and your brother
each to have half of it when she was through with it.
A. That's right.
Q. You mean after she died, is that what you meanU
A. After she died.

•

•

•

•

~

Q. How long did yon have a worry about your
mother's ability to take care of her own affairs?
About a year or so before she went to th e home.
About a year before she went to the home?
That is wben it was most evident.
On page 34 of the deposition it was asked:

page 70
A.
Q.
A.
Q.

•

"Q. How long had you been worried about her ability to
take care of herself prior to the time you brought her down
here?
A. We wo.r ried about her all along.
Q. Over a period of years~
A. Yes, since my father passed on."
Mr. Dwyer: I am objection to the silence. Ther e is no question pending to the witness.

Q. On page 35 of the deposition, in line 14, after hearsay
was elivit ed and objected to, th ere was another question:
"Q. Over how long a period of time had she been senile t
A. The same length of time.
Q. Since the death of your fathe.r ?
A. Yes."
Q. Is that correct 1

A. She was not really senile at that time, she just had lapses of memory once in a great while.
Q. To get back to the farms, you never paid any money for
the price of those farms?
A. No I rlid not.

•

•

•

•

•
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•

•

•

•

Q. Let's go to the other farm, the north farm. This is the
one your mothel· owned outright when your father died 1
A. Yes.
Q. A conveyance was executed that conveyed the property
to you, your brother and your mother, each a one-third T
A. Yes.
Q. With the right of survivorship?
A. Yes.
Q. This property was sold 1
A. Yes.
Q. Who made the decision to sell this property '
A . \Ve all did.
Q. Do you .r emember on what occasion that was 1
A. No I don't.
Q. Do you remember what was decided 1 vVho you would
sell it to and for what price?
A. I don't remember the occasion, I just know we sold it.
Q. The farm was sold for the gross amount of $60,0001
A. Yes.
Q. $7,631.02 of that was given to Merritt 1
A. Yes.
Q. $7,631.02 was given to you outrighU
A. Yes.
page 80 r Q. $8,000 was put in the bank for future taxes'
A. Yes.
Q. $34,000 was used to buy A T & T stock; $100 for commission; $1,300 for expenses of sale; $300 fo.r adjustment of
tenants ; $375 for credit for road-is that a correct accountjug of what was done with the money¥
A. Yes.
Q. I s it correct that you contend that of the $34,650 that
bought A T & T stock that was divided equally among your
brother, yourself and yotu· mother as joint tenants 1
A. Yes.
Q. Yet your moth er did not get any of the cash T You and
your brother got it, is that correct~
A. I don't remember that.
Q. You said this is a correct accountingT
A. It is.
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Q. $14,000 went to you and your brothe.r in

cash~

A . Right.

Q. $34,000 went to buy stock in the three names 1
A. Yes.
Q. So you got more than your one-third of this, is that correct 7
A. I don't know.
Q. You are claiming that of th e $34,650, $17,325 was spent
on stock in your name and your mother's name and you owned
one-half of that stock7
A. Right.
Q. As a gift or your right in the prope.rtyT
page 81

r

Mr. Kuykendall : Objection.
Court: Sustained .

•

•

•

•

•

Q. Did you eYer have any conversation with your mother
as to the proceeds of the sal e of this farm, who thPy belonged to ~
A. I don't remember.
Q. In your deposition Mr. Monahan asked you:
"Q. Subsequent to that deed, the execution of that deed, I
unde.rstand in .Jnne of 1957 you sold the north farm 1
A. Mother sold it and r eceived tl1e proceeds."
page 82 r "Q. Your mother sold it and received the proceeds?
A. Yes.
Q. All the money went to her'
A. Right.
Q. Did you have anything to do with the transaction other
than executing a deed?
A. No.
Q. I assume you dicl execute a deed 1
A. T don't know."

Q. Ts that testimony correct1
Mr. Kuykendall: Ohjection. T don't see how that impeaches
anything she said.
~Ir. O'Connell: \Vhat are you objecting toT
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Mr. Kuykendall: On the grounds it does not impeach anything she said.
Mr. J. R. Larrick: She was asked befor e and she said she
did not remember anything about the transaction.
Court: Objection over-ruled.
Q. Is that correct, that testimony I read 1
A. I was very confused at the time.
Q. If you were confused at the time why didn't you say you
were confused at the time. You are saying you are confused
now but at that time you did not say you were confused, why1
A. Well, I just was.

page 83

•

•

•

•

•

•

•

•

•

•

~

Q. The first year after this stock was bought, who did t.he
dividends go to 1
A. They were put in h er account.
page 84 ~ Q. \Vhy wer e they put in her account ? Did she
own them1
A. She needed it to live on.
Q. Did she own those dividends 1
A. She o·wned half of them.
Q. Your mother got the total amount of the dividends income f rom the shares of stocks in 1957 and you said she
owned half of those and you owned one-fourth and your
brother owned one-fomth, is that correct1
A. She owned half in h er name an d I owned half in my
name.
Q. And you turned all the dividends over to your mothed
A. Yes it was put in her account.
Q. \Vl1o wer e the dividends sent to in 19571
A. To my mother.
Q. Did she offer to give you a fourth of those dividends 1
A. She just pnt them in her account.

•

•

•

•

•
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page 88 ~

•

•

•

•

•

RE-CROSS-EXAMINATION
By Mr. Monahan :

•

•

•

•

•

Q. "\Vhen the farms were put on the market, put up for sale,
did you have to list them or were they for sale for a period of
time and a buyer carne to you and made an offer1
A. They were in the hands of a real estate man.
Q. Who put them in the hands of the real estate
page 89 ~ man' vVas that a joint agreement between the
three of you Y
A. Yes the three of us.
Q. And did you receive mo.re than one offer or did you sell
them on the first offer 1
A. Not the first one.
Q. You had other offers, is tl1at correct'
A. I can't remember any other except the one to whom we
sold it.
Q. Did the three of you consult together about the price?
A. Yes.
Q. Did you come to an agreement ~
A. Yes.
Q. Did you do this by mail or did you go to Iowa Y
A. By mail.
Q. Who handled the co.rrespondence 1
A. My brother did.
Q. ~7Jlere was he living at that time1
A. Front Royal.
Q. When a decision had to be made about listing the farm
or selling it, did he come up and talk it oYer with you all ?
A. Yes.
Q. ·when the closing, when the transaction was wound up,
wher e did that occur1
A. At ·webster City.
Q. Do I understand that a deed was sent East which you
three signed and mailed back 1
A. Yes.
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page 91

•

•

•

•

•

•

r

•

•

Q. After the proceeds had been .received, however they
were, what discussion occurred if any before the A T & T
stock was purchased 7 Did the three of you get together
again7
A. Yes.
Q. \ Vas it a joint decision to purchase the AT & T stock ?
A . Yes it was.
Q. \Ve are talking about the first sale, is that right, you
all got together and talked about it and decided to purchase
AT & T stock ?
A . Yes.
Q. At this time do you lmow why you got $7,000 and 1\territt got $7,000 in cash 1
A. It was agreed.
Q. \Vas t here any specific need for it?
A. Not by my mother.
Q. Was there any specific need by yon or Merpage 92 r ritt fo r the cash?
A. No special need.
Q. Your mother wanted each of you to have $7,000 in cash ?
A. Yes.
Q. At this poin t how was that accomplished. \Vas a check
written out and handed to each of you?
A . 1 don't remember that.
Q. You know each of you did get $7,000 in som e form at
tha t time?
A. Yes.
Q. That was to do with as you wanted, is that cor.rcct'
A. Yes.
Q. And the three of yon decided to put the balance into
AT & T stock '
A. YPs.
Q. \ Vhen the other sale took place it was agreed to put the
proceeds in to A 'r & T stock 1
A . Yes.
Q. As I understand it your best r ecollecti on is you then
wrote a check and bought th e stock fo r the three of you 1
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A . Yes.
Q. Again this had been decided on h ~· the three of you 1
A. Yes.

•
page 9G

•

r

Q. Aiter a committee was appointed for your
mother what was done with th e dh,iclcnds 1
A. They we.re all sent to Merritt and h e pnt them in the
bank and t he half that belonged to me he wo11l<l write a check
and send it to m e.
Q. ·when he wanted to invest the proceeds from 285 hares
of stock, cbd yon know about thaU
A. Yes.
Q. Did he tell you what he was going to do with the proceeds ~

A. Yes.
Q. \Vhat did he tell you 1
A. H e said he was going to invest it in a first deed of trust.
Q. Did he tell you he was going to put it in a North Caroline motel ?
A. Yes.
Q. \Vas this before you signed the certificates over to him?
A. Yes.
Q. Then you did sign the certificates as committee 1
A. Yes.
Q. 1 believe you did that because you consider ed the 285
shar es to be his, isn't that right?
A. I don't .r emember that.
Q. 1 will r ef er to page 59 of the deposition:
"Q. The 285 shares were half your mother 's and half his
so it was appropriate to l et him invest his 285 shares as he
decided 1
page 97 r "A. I felt he knew what he was doing and he
asked me to.
Q. But I say you f elt that since it was his it was all right
for him to do that?
A. Yes.
Q. That was his decision '
A. That was his decision."
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Q. Do you r emember testifying that1
A. I r emember saying that.
Q. That was true when you said it ~ You we.re testifying to
your under standing of the truth at that time ?
A. I was very confused at t.hat time.

Mr. O'Connell: "W11en I asked what her understanding of
something was, it was objected to.
Court: The motion is sustained.
Mr. Mona.han: Exception.

page 98
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•

•

•

•

•

•

•

•

•

~

Q. On page 7] of the deposition, after explaining that the
second stock purchased, you r <'ceived more stock than your
brother because $15,000 was ad van ced to him foy use in the
store, this qu estion was asked :

"Q. Was the agreement to that effect, that it wonld be done
in that fashion 1
A. Yes.
Q. Do you r ecall that agreement ~
A. Yes I do.
Q. And was t.hat because it was understood that half of
this stock eventnally would be yours and half Merritts?
A. Yes.
Q. Was that your moth er's intention too ?
A. 'rhat's right."
Q. Do you r ecall that agr e<'ment that was entered into
when :Menitt got $15.000 and you got more stock?
A. T was given min e entirely in stock and it was agreed
that mine and my mother's would he made out half of it and
the other half ~r'Prritt took half of hi s in cash and the other
half in stock
Q. Th ere was a meeting of the parties at that time¥
A. Yes.
page 99 ~ Q. You talked it ove r between you- this agreement1
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A. Right.
Q. At that time you discussed what your mother's intentions were in giving you more stock and :Men·itt the $15,0001
A. She had divided it equally.
Q. It was discussed between you 1 It was stated as to why
you wer e getting more stock"
A. Yes.
Q. This testimony sets out your under standing of the
agreement as explained at that time, is that right'
A. Yes.

•
page 102

•

•

•

•

•

•

•

~

•

Mr. Dwyer:
Q. You have been asked about this deposition in Mr. Kuykendall's office. You do remember that deposition do you not?
A. Yes.
Q. Back on July G of last year 1
A. Yes.
Q. V\Tas your memo.ry as to w.ha t took place in the past
hetter then than today?
A. Many of the things I was very confused and tired.
Q. You are not confused today ?
A. I am beginning to get so.
Q. Are you more confused today or less confused~
A. A little less.

•
page 105

•

•

•

•

•

•

•

~

•

RE-CROSS-EXAMINATION
By Mr. Dwyer:
Q. The stock which was held in the name of Minnie A.
Greely and Thelma Kettler, you felt did you not was yours to
dispose of as you wished?
A. Yes.
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R8-CROSS-EXAMINArriON
By Mr. O'Connell:
Q. The question he just asked, do T understand your answer is that a t once upon making th ose stocks in your and
your mother's name, you had the right to sell the stock at
that time 1
A. M:y half.
Q. Did you haYe the right to sell all the stocld
A. Not her half.

page 107
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RE-DIRF.CT EXAMINATION
By :Mr. Kiukendall:
Q. How old are you 1
A. I haYe almost fo rgotten. I am 65 and will be 66 in October.
Q. \Vben the money was receiYcd from the sale of the north
farm wher e did you put it f
A. In my account.
Q. Did you check it out ?
page 108 ~ A. I did.
Q. I show y ou what purports to be a check
schedule and ask if that is a schedule that shows deposits
of money and disbursements of the money'
A. Yes.
Q. Does that schedule as far as you recall accurately reflect the deposits and withdrawals 1
A. Yes.
Q. Look at this and see if that is your check schedule and
if it shows deposit of the fund s received f rom the sale of the
farm and your disbursement of the funds.
A. Yes.
Q. Do you have the cancelled checks '
A. No I do not.

Mr. Kuykendall: I offer this in evidence.
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Mr. O'Connell: I don't think that is evidence.
Court: Are the checks available ~
A. If there were any Me.rritt has them.

Mr. O'Connell: That does not even tell whose account tha t
was.
Court: This is not the best evidence.
Mr. Kuykendall: We don't have the checks.
Court: The bank can give you photostats of them.
Mr. Hayes : The bank has lost their records for that period
of time.
Court: Then I think this is admissible and the
page 109 ~ obj~tion is over-ruled. You may cross examine
on it of course.
RE-CROSS-EXAMINATION
By Mr. O'Connell:
Q. I believe you t estined this morning with r espect to the
payment of income tax on the dividends r eceived from AT&T
stock, that your mother paid the income tax1
A. Yes.
Q. Did you pay it at times also, or did you not t
A. I paid it on my own, what was mine.
Q. Did you pay any on the income your mother received t
A. No.

page 112
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•
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•

~

Mr. Dwyer: I notice that Mr. Kuykendall only moved one
of these stipulations into evid ence. I would now move all of
the items li sted in the stipulation into evidence.
Mr. Kuykendall: I so intended.
Mr. Dwyer: I thought you only specified one.
Mr. Kuykend all: I referred to certain ones.
Mr. O'Connell: I object. I misunder stood the stipulati ons
if they are trying to stipulate all the p roceeds were put in
stock because the lette.r shows that is not correct.
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Mr. Dwyer: We are stipulating certain facts that the record supports.
Mr. Kuykendall: It is stipulated that the funds were used
to purchase stock.
Mr. Monahan: From the proceeds of the farm all that
stock was purchased, the entire stock came from the proceeds
of the farm.
Mr. O'Connell: vVe stipulate that.

•

•

•

•

•

A Copy-Teste:
Howard G. Turner, Clerk.
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