


TABLE OF CONTENTS APPENDIX 
PAGES 

1. INDICTMENT DATED JANUARY 3, 1978 ................ o•••o•• 1 

2. INDICTMENT DATED JANUARY 3, 1978 ................. 0..... 2 

3o ORDER DATED MARCH 21, 1978.0........................... 3-4 

4. ORDER DATED MARCH 22, 1978 .... o ........... o . . . . . . . . . . . . 5 

5. ORDER DATED MAY 2, 1978 ................ •o o• ........... o 6-7 

6. ORDER ENTERED MAY 23, 1978 ......................... o .. o 8 

7o MOTION TO SET ASIDE VERDICT FILED MAY 4, 1978oo••··o••• 9 

8. COMMONWEALTHS' REPLY TO DEFENDANTS MOTION TO SET ASIDE 
VERDICT FILED MAY 25, 1978 ............. o ... o ....... o . . . 10 

9. DEFENDANT'S RESPONSE TO COMMONWEALTH'S REPLY TO DEFEN-
DANT'S MOTION TO SET ASIDE FILED MAY 25, 1978 .......... 11 

10. NOTICE OF APPEAL FILED JUNE 1, 1978ooo·········o••····· 12 

11. . NOTICE OF DELIVERY OF TRANSCRIPT TO THE CLERK FILED 13 
JUNE 3 0 , 19 7 8 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

- i -



}rn .rhe Circuit Coun of rh~ ~ounry of H-enrico 
f 

JANUARY 3, 1978 

The grand jury charges that: 

on or about September 5, 1977, in the County of 

Henrico, Roy Harrison did rob one Otis R. Ellis of 

approximately $315.00 in United States currency and 

coin, 

•intt th• PNCtlllnd dignity of th11 Commonwe./th of Virginia. VirJinia Code Section 18. 2-58 

R. c. wells Wit"- IWOtn and •nt 
. bv tfte·~ourt to the Orand 

Juty ...... - .. n....J ,P, fJJ ...... ~.,~ ~. ~ 
~ 'r~ . 



.· ' ... ) ... . ""\ 

·•. •. • ' .• 1 ! .... : .... 

t 1 n .~'"<: l~.i rcuit Cuu.ct :J t ~·he: -~~unry of Henrico 
t ( 

JANUARY 3, 1978 

The grand jury charges that: 

on or about September 5, 1977, in the county Qf 

Henrico, Roy Harrison willfully, deliberately and with 

premeditation kill and capital murder.otis R. Ellis in 

the commission of a robbery while armed with a deadly 

weapon, 

lf(pinlt th• ~ •nd dignity ol th• CommonWNith of Virginia. VUJinia Code Section 18. 2-31 (d) 

R. C. Wells 
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ORDER - CASES NO. 77FS2S. 77PS26 and 77F527 

This day came again the attorney f~r the Commonwealth, a~4 Roy H~rrison, 

age 26. born February 27, .1952, wbo stand.s indicted for three felonies, to-wit: 
using or 

~~ Case No. 77F525, /attempting to use o.r. display a firearm in a threateni~g . 

manner in the co~nission of a felony, to-wit: robbery (Virginia Code Section 

18.2-53.1)~ in Case No. 77F526, r~bbery (Virginia Code Section 18.2-58), and 

in Case No. 77F527, murder in the commission of a robbery (Virginia Code Section 

18.2-31(d) was led to the bar in the custody of the jailer of this Court, and 

came also Jay J. Levit, his attorney.· 

By agreement of the attorney for the Commonwealth and the attorney for 

the accused. with the consent of the accused, ·these three cases were tried 

together. 

Whereupon the accused was arraigned and after private consultation with 

and being advised by his counsel, pleaded not guilty to each :l.ndictment, 1\fhi.ch 

pleas were tendered by the accused in person. And thereupon, after having been 

first advised by his attorney and by the Court of his right to trial by jury~~tt.'~ 

/~ .I I! h. d k . 1 d . 1 .. 1 . d • 1 b • .e,~d~!-~h h~ 
l.':~~)· t e accuse now1ng y an vo untar1 y wa1 ve tr1.a y a J u~ an w1 t t e 

. /I yteiL~I .. ~ 
concurrence of the attorney for the Commonwealth an~ of the Cour!1 here ente~-

ed of record, the Court proceeded to hear and determine the cases without the 

intervention of a jury, as provided by law, and the Commonwealth's evidence 

~aving been heard~ counsel for the accused moved to strike the Commonwealth's 

evidence in Case No. 77F525, and also in Case No. 77F527, for the reasons stated 

to the record, which motions were overruled, and to which rulings of th~ Court 

counsel for the accused excepted, and ~aving heard all of t~e evidence, the 

Court adjourned these cases to March 22, 1978, at 9:30 a.m. 

The Court certit1es that at all times during the trial of these cases 

this day the .accused was present in person and his attorney was likewise 

present in person and represented him capably. 
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And the_ accused.is returned to the custody of the jailer of this Court 

until 't-larch 22,· 1978 at 9:30 o'clock a.m .• - to which times these cases are 

adjourned. 

. . 
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ORDER - CASES NO. 77F525~ 71FS26~ and 77F527 

Pursuant to adjournment on March 21~ 1978~ came again the attorney for 

the Commonwealth and the accused in person and Jay J. Levit~. his attorney. 

And having heard the argument of counsel~ the Court finds the accused 
. . . 

not guilty, in Case No. 77F525, of using or attempting to use or displ.ay a 

firearm in a threatening ·rnann~r in the commiss~o~ of a felony~ to-wit:· robbery . . ·. . , . . '~~tt ~"IL ~~,~..,l~tck~ 
. (V~rg~n1a Code Sect~on 18.2-53.1~ 1n Case No. 771·52~1 u. t ~eJY -. ~--··:· 

... • ~~~t,Jt.:~~~~ 
(Virginia Code Section ~8 • 2 -SSJ; and in Case No. 77FS2 7 ,. · ui · tYOI~ lriirtcrer-ilr-the-";:p;:::: 

commission .of a rob~~rincip~· of the second degree (Virginia Code 

Section 18.2-31(d)), as charged in each indictment. 

Counsel for the defendant moved the Court to set· aside the verdict in 

Case No. 77F526 and also in Case No. 77F527 for tJ1e reasons stated to the 

record~ ,.,hich motions were overruled, and. to l~hich rulings of the Court the de­

fendant by counsel excepted. 

The Court1 on its O\<~n motion and also on the motion of the defendant by 

counsel, directs the Probation Officer of this Court to thoroughly investigate 

and report ~o the Cou~t as provided by law, on the 26th day of April~ 1978~ and 

sentencing is set for the 2nd day of ~fay, 1978 1 at 9 :00 o'clock a.m.~ to \~l1ich 

time these cases are continued. 

The· Court certifies that at all times duTing the trial of these cases the 

defendant 1-1as pe~sonally present and his attorney 1o~as likel'lise persona-lly pre-

sent and capably·represented the defendant. 

And the defendant is remanded to jail. 

I --·r,.. ; 
._~.:.{..~· 

cam 
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ORDER - CASES NO. 77F526 and 77F527 

This day came again the attorney for the Commonwealth, and Roy Harrison., age 26, 
. . 

born February 27, 1952, who stands convicted of two felonies» to-wit: robbery (Virginia 

Code Section 18.2-58) in Case No. 77F526, and mu~der as a principal of the second 

degree (Virginia Code Section 18.2-31(d)) in Case No. 77F527, as charged in the indict-

tnents, \ias again led to the bar in the custody of the jailer of this Court, and came 

also Jay J. Levit, his attorney. 

And the Probation Officer of this Court, to whom these cases have been previously 
. . . 

referred for investigat~on, appeared in open court with a written report, which repor~ 

he presented to the Court in open court in the presence of the defendant who was fully 

advised of the contents of the report and a copy of said report was also delivered to 

counsel for the accused. 

Thereupon the defendant and his counsel were given the right to cross-examine 

the Probation Officer as to any matter contained in the said report and to present any 

additional facts bearing upon the matter as they desired to present. The _report of 

the Probation Officer is hereby filed as a part of the record in these cases. 

Whereupon the Court taking into_consideration all of the evidence in these cases, 

the report of the Probation Officer, the matters brought out on cross-examination 

of the Probation Officer and such additional facts as were presented by the defendant, 

and it being demanded of the defendant if anything for himself he had or knew to say 

\ihy judgment should not be pronounced against him according to law, and nothing beiug 

offered or alleged in delay of ju4gment, it is accordingly the judgment of this Court 

that the defendant is hereby sentenced in Case No. 77FS26 to confinement in the Peni-

tentiary of the Commonwealth of Virginia for the term of forty (40) years. of which 

term the Court suspends the execution of t\'lenty (20) 1ears upon the condition that he 

keep the peace and be of good behavior for life, and in Case No. 77F527 to confiuemen1 

in the Penitentiary of the Commonwealth of Virginia for the term of forty (40) years. 

of \ihich term the Cout·t suspends the execution of t\ienty (20) years upon the condition 

that he keep the peace and be of good behavior for life. It is furth~r Ordered that the 



defendant pay and the Commonwealth of Virginia do recover its costs in the amount of 

$202.00 by it about·its prosecution in these matters expen~ed. 

· And it is further ordered that as soon ·as possible after the entry of this 

Order the defendant be removed and safely conveyed ·according to la\'1 from the jail of 

this Court to the said penitentiary. therein to be kept, confined and treate4 in the 

manner provided by la\~. 

The Court orders that the·prisoner be allowed credit for the time spent in jail 

awaiting trial from September 6. 1977 to the present~ 

The Court certifies that at all times during the trial o.f these cases· the defend-

ant ,.,as personally present and his attorney was likel'iise person_ally present and 

capably represented the defendant. 

And the defendant is remanded to jail~to await transfer to the penitentiary. 

cam 
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0 R DE R - Cases Nos. 77F526, 77F527. 

Having maturely considered the defendant's "Notion To 

Set Aside Verdict .. rec~ived and filed by the Clerk on May 4, 1978. 

and the sUbsequent reply from the Attorney for the Commonwealth, 

and .having considered its notes of the trial leading to the finding~ 

of guil~y as set forth in its orders of M:arch 21, and 22, 1978, ~~~ 
·fl:!.af{!;U..··lG:t-~(~~.£.-d~~L{ . 
and:·ales~t!s order of May 2, · 1978, the Court denies the defendant's 

"t-lotion To Set Aside Verdict" as be in~. previously adequat~ly ruled 

upon and as now bein~rfhout merit, to which ruling of the Court 
• 

the objection and ex~eption of the defendant is noted. 

The Clerk is directed to mail a certified abstract of 
.. 

this.Order to H. Albert Nance, Jr., Assistant Attorney for the 

Commonwealth, and to Jay J. Levit, counsel for the defendant. 

E~~ER: 5/.23 I 78 

.... ·: ; ' . i · ........ . · .. 
·' . ·, 

Chief .Judge 

A COPY TESTE: 

A COPY TESTE: 
MARG..~ B. BAKER, CLERK I 

MARG.1\R'ET B. BAKER, CI.ERK 

· fuc.nGi.a.. C. ;.rL ~ '.)()). __ 
Deputy Cler~ 

9)~~6t'~A 
I 
! 
.L-
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INDICTMENT NOS': 77 F-526 & 77 F-527 

MOTION TO SET ASIDE YERQICT 

j! Defendant, by counsel, pursuant to Rule 3Aa22(b) of the 
II 

f 
•· Rules of the Supreme Court of Virginia, hereby mo?es the Court 
1} 

to set· aside its verdict rendered on March 22, 1978 by the 
q 
11 Honorable Edmund w. Hening, Jr., which found the defendant quilty 

! of robbery and murder as a principle in the second degree. Judg-
' I 

ment was entered/ thereon on May 2, 1978 by the Honorable Edmund 
f 

· w. Haning, Jr. · I 
· Thfs motion is based upon 2 case~ which have came to counsel's 

.. 
attention subsequent to the time judgment was entered on M~ 2, 

1978. 'l'bes·e cases are State of North carolina v, Albert Lewis 

Harris v. :.Qkla(sorqa , 97 s.ct. 2912 {1977). Copies· of these 

decisions ate attached hereto. 

Based upon the foregoing decisions, and in particular that 

in the u. s. Supreme Court, defendant 1 s conviction for robbery 

should be set aside. All other objections made on behalf of 

defendant are hereby preserved. 

·Jay J. Levit 
Levit & Mann 
2120 Cen. Natl. Bank Bldg. 
Richmond 1 Virginia 23219 

,~t~~ 

I 
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INDICTMENT NOS: 77F-526 & 77F-527 

COMMON.WEALTHS I REPLY TO DEFENDANTS 
MOTION TO SET ASIDE 

This day comes the commonwealth, by its Attorney, 

and asks the Court to deny the motion by defendant to set 

aside this Court's verdict of March 22, 1978. 

The verdict in aforesaid cases was rendered pursuant 

to a complete fair and impartial trial by the Laws of the 

commonwealth of Virginia. The cases cited by defendant are 

not applicable to the case at bar and the defendants motion 

is without merit. 

COMMONWEALTH OF VIRGINIA 

H. Albert Nance, Jr .. 
Assistant commonwealth's>Attorney 
county of Hem:icq, vfrginia~ 
P. o. Box 27.QlJ2: 
Richmond, virg;ini.a 23273 
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INDICTMENT NOSJ 77 F-526 & 77F-527 

DEFENDANT,'S RESPONSE TO COMMONWEALTH'S REPLY 

TO DEFENDANT 1 S MOTI~N TO SET ASIDE 

The Commonwealth simply states the "the cases cited by 

I! defendant are not applicable to the case at bar 11
• Copies of 

these two decisions, one a u. s. Supreme Court decision, have 

been furnished to the Court. On their face, the facts in these 

cases are strikingly similar, if not virtually identical to the 

case at bar. The Commonwealth's statement is incomprehensible, 

quite clear and speak for. themselves. The robbery and murder 

charges stem •trom the same set of circumstances, and the murder 

·conviction corr18 not have been ba8'1tt~bout convictiap of.the lease 

crime, robber:y:. .'}\ subsequent convidtion of robbery is uncon-

stitutionaL,and so is a simultaneous~conviction. 

Jay J. Levit 
Levit & Mann 
2120 Cen. Natl. Bank Bldg. 
Richmond, Virginia 23219 
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NOTICE OF APPEAL 

II 

Now comes defendant, Roy Harri.son, by counsel, aftd states 

that he is aggrieved of the decision of the Circuit Court of 
I 

Henrico Couaty. wherein he was found guilty of murder and robbery 

and sentenced on May 2, 1978 to a term of for:ty· (40) years with 

twenty (20) years suspended on each charge and desires to note 

his appeal of such decision on each charge. 

A transcript-and other incidents of the case is to be here-

I after filed. 

I 

Jay J. Levit 
2120 Cen. Natl. Bank Bldg. 
Richmond, Virginia 23219 

·CERTIFICATE 

I hereby certify that on May 31, 1~78, !·mailed a true copy 

of the foregoing Notice of Appeal to Bert Nance, Esq., Assistant 

Commonwealth 1 s Attorney for Henrico County, Virginia , Benr~co 

.Circuit Court Building, Richmond, 2327 
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. NOTICE OF DELIVERY 
OF TRANSCRIPT. TO CLERK 

Plea.sa take no±ic.e that· on June 30, 1978, the tr-anscript· of 

the crimanal trial· proceedings held in the captioned matter was 

delive~ea by appell~nt's counsel to the Clerk. 

II 
,, Jay J. Levit 

2120 Cen. Natl. Bank Bldg. 
Richmona, Virginia 23219 

CERTIFICATE 

I hereby certify that on June 30, 1978, I hand-delivered a 

true copy of the foregoing Notice to Bert Nance, Esq., Assistant 

I. I 
•; Commmnwealth s Attorney for Henrico CountJ:~, Virginia, Henrico 
~· 

' Circuit Court Building, P. o. Box 2.7032, Riclnnond, Virginia 23273 

/, 
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