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In ':hc Circuit Court of the Counry of Henrico

JANUARY 3, 1978

The grand jury charges that:

on orx about Septembexr 5, 1977, in the County of

Henrico, Roy Harrison did rob one Otis R. Ellis of

approximately $315.00 in United States currency and

coin,

ogain:; the peace and dignity of the Commonweasith of Virginia,

Virginia Code Section 18.2-58

R. C. Wells Witneases sworn and sent
. bv the-Court 1o the Grand

Jury to give svitlenoe,




;In e Lrccunt Court ot ~he -Counry ol Henrico
( | {

JANUARY 3, 1978

The grand jury charges that:

On or about September 5, 1977, in the County of
Henrico, Roy Harrison willfully, deliberately and with
premeditation kill and capital murder .Otis R. Ellis in

the commission of a robbery while armed with a deadly

weapon,

sgainst the peace and dignity of the Commonwealth of Virginia, Virginia Code Section 18.2-31(d)

R, C. Wells Witnasses sworn snd sent
by the Court to the Grend
Jury to give evidence.
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ORDER --CASES NO. 77F525, 77PF526 and 77F527

This day came again the attorney for the Commonwealth, and Roy Harrison,
age 26, bbrn February 27, 1952, who stands indicted fﬁr three felonies, to-wit:
ip Case No. 77F525,/::::§;:;;g to use oi'display a firearm in a threatening
manner in the commission of a felony, to-wit: robbery (Virginia Code Section
18.2-53.1), in Case No. 77F526, robbery (Virginia Code Section 18.2-58); and
in Case No. 77F527, murder in the commission of a robbery.(Virginia Code Section
18.2-31(d).was led to the bar in the custody of the jailer of this Court, and
came also Jay J. Levit, his attorney. | |

By agreement of the attorney for the Commonﬁealth and the attorney for
the accuséd, with the consent of the accused,'these'three gasés were tried
together.

Whereupon the accused was arraigned and after private consultation with
and'being advised by his counsel, pleaded not guilty to éach indictment, which

pleas were tendered by the accused in person. " And thereupon, after having been

first advised by his attorney and by the Court of his right to trial by jury;tuiuﬁé/i,

e feeiLleie
Ck“ﬁ'the accused knowingly and voluntarily waived trial by a jury, and with the
/ A7 L ssehéps,

concurrence of the attorney for the Commonwealth and of the Couf§7 here enter-
ed of record, the Court prbcegded to hear and determine the cases without thé
intervention of a jury, as provided by law, and the Commonwealth's evidence
having been heard, counsel for the accused moved to strike the Commonwealth's
evidence in Case No. 77F525, and also in Case No. 77F527, for the reasons stated
to the record, which motions were overruled, and to which rulings of the Court
counsel for the accused excepted, and having heard all of the evidence, the

Court adjourned these cases to March 22, 1978, at 9:30 a.m.

The Court certities that at all times during the trial of these cases
this day the accused was present in person and his attorney was likewise

present in person and represented him capably.



And the accused is returned to the custody of the jailer of this Court
until March 22, 1978 at 9:30 o'clock a.m., to which times these cases are

adjourned. : . : S

cam : . : : - \




ORDER - CASES NO. 77F525, 77F526, and 77F527
Pursuant to adjournment on March 21, 1978, came again the attorney for
the Commonwealth and the accused in person and Jay J. Levit,. his attorney.
And having heard the argument of counsel, the Court finds the accused
not guilty, in Case No. 77F525, of using or é.ttempting to use or display a
firearm in a threatening 'manner in the coﬁmiss’\n of a feloﬁy, to-wit: robbery

Ceq Asé‘ﬁ&&gf@,l
: (Vlrgmla Code Section 18.2-53. 1)} in Case No. 77F5Z6yfuilty.-of Tob ‘y*'%&&y

(&4zezﬁ#z;az£412204saﬂn

guilty of murder in-the—

(Virginia Code Section 18.2-582; and in Case No. 77F527
commission of a rob erg.as a brincipa%‘of the second degree (Virginia Code -
~ Section 18.2-31(d)), as chargwed in each indictment. |

Counsel for the defendant moved the Court to set aside the vefdict in
Case No 77F526 and also in Case No. 77F527 fér the reasons stated to the
recordi wvhich motions were ovérruled, and to which rulings of the Court the de-
fendant by counsel excepted. .

The Court,on its own motion and also on the motion of the defendant by
counsel, directs the Probation Officer of this Court to thoroughly im.'estigate.
and report to the Court as prov1ded by law, on the 26th day of April, 1978, and
sentencmg is set for the 2nd day of May, 1978, at 9:00 o clock a.m., to which
time these cases are continued.

The Court certifies that at all times during the trial of these cases the

defendant was personally present and his attorney was likewise personally pre-

sent and capably represented the defendant.

And the defendant is remanded to jail. /9%( ‘
: |

Epiect hud 23, 077¥ po i mrj
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ORDER - CASES NO. 77F526 and 77F527

This day came again the attorney for the Commonwealth, and Roy Harrisan, age 26,
born February 27, 1952, who stands convicted of two felonies, to-wit: robbery (Virginia
Code Section 18.2-58) in Case No. 77F526, and murder as a principal of the second |
degree (Virginia €ode Section 18.2-31(d)) in Cése No. 77F527, as charged in the indict-
ments, was again led to the bar in the custody of the jailer of this Court, and éame
also Jay J. Levit, his attorney. | '

And the Probation Officer of this Court, to whom these cases.have been previously
referred for'inﬁestigation,‘appeared in open court vith a written report, which report
he presented to the Court in oOpen court in the presence of the defendant who was fully
advised of the contents of the report and a copy of said report was also delivered to
counsel for the accused.

Thereupon the defendant and his counsel were given the right to cross-examine
the Probation Officer as to any matter contained in the said report and tg present any
additional facts bearing upon the matter as they desired to present; The report of
the Probation Officer is hereby filed as a part of the record in these cases.

Whereupon the Court taking into.considerétion all of the evidence in these cases,
the report of the Probation Officer, the matters brought out on cross-examination
of the Probation Officer and such additional facts as were presented by the defendant,
and it being demanded of the defendant if anything for himself he had or knew to say
why judgment should not be pronounced against him according to law, and nothing being
offered or alleged in delay of juégment, it is accordingly the judgment of this Court
that the defendant is hereby sentenced in Case No. 77F526 to confinement in the Peni-
tentiary of the Coﬁmonwealth of Virginia for the term of forty (40) yeafs, of which
term the Court suspends the execution of twenty (20).years upon the condition that he
keep the peace and be of good behavior for lifé, and in Case No. 77F527 to confinement

in the Penitentiary of the Commonwealth of Virginia for the term of forty (40) years,

of which term the Court suspends the execution of twenty (20) years upon the condition

that he keep the peace and be of good behavior for life. It is furthsr Ordered that the

6
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defendant pay and the Commonwealth of Virginia do recover its costs in the amount of
$202.00 by it about ‘its prosecution in these matters expended.
And it is further ordered that as soon as possible after the entry of this

Order the defendant be removed and safely conveyed -according to law from the jail of

this Court to the said penitentiary, therein to be kept, confined and treated in the

manner provided by law.

The Court orders that the prisoner be allowed credit for the iime spent in jail
awaiting trial from September 6, 1977 to the presenf;

The Court certifies that at all times during the trial of these cases the defend-
ant was personally present and his attorney was likewise personally presenf and -
capably represented the defendant. |

And the defendant is remanded to jail to await transfer to the penitentiary.

e
7
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O RDE R - Cases Nos. 77F526, 77F527.

Having maturely considered the defendant's'"Motion To
Set Aside Verdict" received and filed by the Clerk on May 4, 1978,.
and the subsequeﬁt repiy from tﬁe Attorney for the Commonwealth;
and having considered its notés of the trial leading to the findiné{
cf guilty as set forth in its ordersof March 21, and 22, 1978, au“gﬁ%&kﬁ%x

ﬂ&22446qz2}ﬁ%%uﬁuéqu /zc%

its order of May "1978, the Court denies the defendant's

uMotion To Set Aside Verdict" as being’previously’adequately ruled

upon and as now being w%é;out merit, to which ruling of the Court

A

[}
the objection and exception of the defendant is noted.

The Clerk is directed to mail a certified abstract of
this Order to H. Albert Nance, Jr., Assistant Attorney for the
v '

Commonwealth, and to Jay J. Levit, counsel for the defendant.

ENTER: 5 / 23 / 78

. . ££7(/(460c(/4/\c/1cx(c0 Qf

i o Chief Judge .

A COPY TESTE:
MARGARET B. BAKER, CLERK

MARGARET B. BAKER, CLERK |, : ‘ Deputy Clerk

. ——

é'/fli"u.j \//’)a,,, 23 /T2y : 8
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INDICTMENT NOS: 77 F=-526 & 77 F-527

MOTION TO SET ASIDE VERDICT

Defendant, by counsel, pursuant to Rule 3A:22(b) of the
Rules of the Supreme Courf of Virginia, hereby moves the Court
to set aside its verdict rendered on March 22, 1978 by the
Honorable Edmund W. Hening, Jr., which found the defendant quilty
of robbery and murder as é principle in the second degree. Judg-
ment was entered, thereon on May 2, 1978 by the Honorable Edmund
W. Hening, Jr.

- This motion is based upon 2 cases which have come to counsel
attentidh subsequent to the time judgment was éntered on May 2,
1978, These cases are State of North Carolina v; Albert Lewis
Carey, Jx., 285 N.C. 509, 206 S.E. 2d 222 (1974), and in particuls:

Harris v, Oklahoma , 97 S.Ct. 2912 (1977). Copies of these

decisions are attached hereto.

Based upon the foregoing deéisioﬁs, and in particular that
in the U. S. Supreme Court, defendant’s conviction for robbery
should be set aside. All other objections made on behalf of

defendant are hereby preserved.

ROY. HARRTISON, Defendant
Q‘%&%Q% \%\J}\
BY:

“~Counsel

.. Jay J. Levit

Levit & Mann
2120 Cen. Natl. Bank Bldg.

£

Richmond,Virginia 23219
YAld

‘k_izgxxﬂf h’/; '4



INDICTMENT NOS: 77F-526 & 77F-527

COMMONWEALTHS' REPLY TO DEFENDANTS
MOTION TO SET ASIDE

This day comes the Commonwealth, by its Attorney,
and asks the Court to deny the motion by defendant to set
aside this Court's verdict of March 22, 1978.

The verdict in aforesaid cases was réndered pursuant
to a comblete fair and impartial trial by the Laws of the
Commonwealth of virginia. The cases cited by defendant are
not applicable to the case at bar and the defendants motion
is without merit. |

COMMONWEALTH OF VIRGINIA

H. Albert Nance, Jr.

Assistant Commenwealth's. Attorney
County of Henrico, Virginia:

P. O. Box 27Q32

Richmond, Virginia 23273

HENRICO C

10



‘conviction coulfl not have been hall ‘Without convictiop of the lesser

INDICTMENT NOS; 77 F-526 & 77F-527

DEFENDANT'S RESPONSE TO COMMONWEALTH'S REPLY
TO DEFENDANT'S MOTION TO SET ASIDE

The Commonﬁééith simply states the "the cases cited by
defendant are not applicable to the case at bar". Copies of
these two decisions, one a U. S. Supreme Court decision, have
been furnished to the Coﬁrt. On their face, the facts in thesé
cases are strikingly similar, if not virtually identical to the
case at bar. The Commonwealth's statement is incomprehensible,
but the Constitutional mandate stated by the Supreme Court is
cléa;. The robbery conviction éhould be set aside, or the
Double Jedpardy Clause of the Constitution's Fifth Amendment
will have been violated. The cases cited ( and furnished ) are
quite clear and speak for themselves. The robbery and murder

charges stem 'from the same set of circumstances, and the murder

3

crime, robbery. 2 subsequent conviction of robbery is ﬁncon—

stitutional,and so is a simultaneous ‘conviction.

Jay J. Levit

Levit & Mann

2120 Cen. Natl. Bank Bldg. 4
Richmond, Virginia 23219 . Jgfs’ﬂ__ovl§78“
ns?:e%:% 5 FILED 1l OFFICE

TEPIE
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.Circuit Court Building, P. 0. Box 27032, Richmond, Virginia 23273..
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NOTICE OF APPEAL

Now comes defendant, ﬁoy Harrison, by couﬁsel, aaé states
that he isAaggrieved of the decision of the Ciréuit éourt of
Henrico Cbunty. wherein he was found guilty of murder and robbery
and sentenced on May 2, 1978 to a term of forty (40) years with
twent; (20) years suspended on each charge and desires to note
his éppeal of such decision on each cha?ge.

A transcript and other incidents of the case is to be here-
after filed.

ROY HARRISON

BY: [ _
\J ColinselVJ v
Jay J. Levit
2120 Cen. Natl. Bank Bldg.
Richmond, Virginia 23219
‘CERTIFICATE

I hereby certify that on May 31, 1978, I mailed a true copy
of the foregoing Notice of Appeal to Bert Nance, Esq., Assistant

Commonwealth's Attorney for Henrico County, Virginia , Henrico

R
NJoayUs. Devit

N
e 1,152

7 .
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. NOTICE OF DELIVERY
OF TRANSCRIPT TO CLERK
Please take notice that on June 30, 1978, the transcript of
the criminal trial proceedings held in the captioned matter was
delivered by appellgnt's counsel to the Cierk.

ROY HARRISON

BY: (;‘Qg?(%gf . : Lot V/
1\J

. Counbe 1
Nj

Jay J. levit
2120 Cen. Natl. Bank Bldg.
Richmond, Virginia 23219
CERTIFICATE
"I hereby certify that on June 30,_1978, I hand-delivered a
true copy of the foregoing Notice to Bert Nance, Esq., Assistant

Commonwealth's Attorney for Henrico County, Virginia, Henrico

Circuit Court Building, P. O. Box 27032, Richmond, Virginia 23273!

V S B
ﬁ\ri it
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