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BILL OF COMPLAINT
FOR DECLARATORY JUDGMENT

Chancery Action No.

Plaintiffs represent to the Court as follows:
FACTUAL ALLEGATIONS

(1) Plaintiffs, Falcun Corporation (hereafter "Falcun')

and Fralin & Waldron, Inc. (hereafter "F&W"), are Virginia corpora-

tions which are duly qualified and registered to do business in

‘Virginia. Falcun is operated and controlled by F&W.

Defendant Town of Vinton is a municipality duly chartered

(2)

as a town pursuant to the laws of Virginia and is located in

Roanoke County, Virginia.
(3) Defendant Charles R. Hill is the mayor of the Town of

Vinton who serves as chairman of Vinton Town Council.

(4) Defendants Robert R. Altice, Roy G. McCarty, Jr., James

W. Reynolds and Jack L. Shelton are current members of the Vinton

Town Council.
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(5) This is an action for declaratory judgment brought
because of an actual controversy between the parties pursuant to
Section 8.01-184 et seq. of the Virginia Code, as amended.

(6) Plaintiff Falcun is the owner of a parcel of lénd in
the Town of Vinton, Roanoke County, Virginia, which is referred
to and designated as "Northampton' (the said parcel will here-
after be referred to by that name).

(7) Plaintiff F&W has, and did have at all times pertinent
to this litigation, an exclusive right and option to purchase
Northampton from plaintiff Falcun.

(8) Under the existing zoning ordinaﬁces of the Town of
Vinton, Northampton is given the description of "Residential
District R-2.'" Land zoned "R-2" can, under the said ordinances,
be properly developed for multiple-family dwellings. See pertinent
portion of the Town of Vinton Zoning Ordinance attached as Exhibit A

(9) Plaintiffs F&W and Falcun, acting in reliance on the
"R-2" zoning classification for Northampton, made the necessary
plans to finance and construct 50 units of multi-family housing
on the said tract of land. During the planning process, the
architect for F&W made inquiry to the Town of Vinton as to the
impact of the project on the Town's facilities. In response, by
letter dated August 16, 1979 (see attached Exhibit B), the Town
Manager stated that the available utilities were adequate, that
| there would be a minimum impact on existing planned community

facilities and energy resources and that "this type of housing is

needed and will serve our community well."
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(10) Subsequent to August 16, 1979, opposition to the
Northampton project developed among members of the Vinton Town
Council because the project would be a planned low-income apart-
ment complex involving some federal funding and rent subsidies.

(11) As a result of the political controversy referred to in
paragraph (10) above, Vinton Town Council, on or about February 5,
1980, adopted as emergency legislation Ordinance No. 400 (referred
to as "conditional zoning policy for ten or more multi-family
dwelling units) which is attached hereto as Exhibit C. The
substance of the ordinance was to require that Vinton Town Council,
rather than the Town administrative or ministerial employers who
would normally handle such matters, would have to approve the
granting of a building permit for any proposed multi-family
project in excess 6f ten (10) units.

(12) Ordinance No. 400 was adopted by Vinton Town Council on
a first reading without reference to the Town planning commission
and without a public hearing pursuant to public nofice.

(13) The sole and motivating reason for the enactment of
Ordinance 400 by the Vinton Town Council was to enable the Town
Council to reject the proposed Northampton project by plaintiff
F&W rather than permit F&W's application for a building permit to
be processed administratively and ministerially as would normally
be the case.

(14) On or about June 30, 1980, F&W filed a formal applica-
tion with the Town Manager of the Town of Vinton for a building
permit for the 50-unit apartment complex known as Northampton.

A copy of that application is attached as Exhibit D.



(15) Because of the provisions of Ordinance No. 400, as
described in paragraph (11) above, F&W's building permit appli-
cation for Northampton was referred by the Town Manager to the
Vinton Town Council, and the matter was placed on the agenda for
action at a meeting of Town Council scheduled for July 15, 1980.
At its July 15, 1980, meeting Vinton Town Council, on a motion
unanimously passed, refused to issue the requested building
permit. The motion rejecting F&W's application for a building
permit contained no statement of reason or justification for the
rejection.

LEGAL ALLEGATIONS

COUNT I

(16) Plaintiffs restate, reallege and incorporated by
reference the allegations contained in paragraphs (1) through
(15) above.

(17) The enactment of Ordinance No. 400 by tbe Vinton Town
Council on or about February 5, 1980, constituted by operation of
law a2 moratorium on the construction of multi-family housing
projects in excess of ten (10) units in the Town of Vinton.

(18) The Town of Vinton has no express.or implied authority
under Virginia law to enact a moratorium on the approval of
building permits for multi-family housing projects of ten (10) or
more units. Ordinance No. 400 was and is, therefore null and
void, and all action taken by the Vinton Town Council under that
ordinance at its meeting on or about July 15, 1980, is likewise
null and void.

WHEREFORE, plaintiffs move the Court:

(A) To declare Ordinance No. 400 to be null and void;

c4a



(B) To declare the July 15, 1980, rejection of F&W's appli-
cation for a building permit also to be null and void;

(C) To enjoin the defendants from interfering in any way in
the future with the normal processing of F&W's building permit
application through regular administrative or ministerial channels
of the Town of Vinton; and |

(D) To grant plaintiffs such other and further relief
(pursuant to § 8.01-186 of the Virginia Code) as the Court deems

equitable and proper.

COUNT II

(19) Plaintiffs restate, reallege and incorporate by reference
the allegations in paragraphs (1) through (15) above.

(20) Ordinance No. 440 was not enacted pursuant to the
normal ordinance-adopting process specified in Section 12 of the
Vinton Town Code (see attached Exhibit E). The said ordinance
was adopted on first reading and not after being read at two
meetings not less than one week apart as required by Section
12(b) of the Vinton Town Code.

(21) While the Vinton Town Council attempted to breathe
validity into Ordinance No. 400 by stating therein that "an
emergency exists and this Ordinance be in force and effect upon

1

its passage,'" no emergency did in fact exist either in contempla-
tion of law or under Section 13 of the Vinton Town Code (see
attached Exhibit E).

(a) Ordinance No. 400 is not by its terms an "emergency

measure... for the immediate preservation of the public peace,

property, health or safety, or providing for the daily operation
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of a municipal department' as required and defined by Section
13(b) of the Vinton Town Code.

(b) Ordinance No. 400 does not recite the alleged
emergency which required its immediate passage. The ordinance
is, therefore, in violation of Section 13(b) of the Vinton Town
Code which specifies that: '"'The emergency shall be stated in
every such measure."

(22) To the extent Ordinance No. 400 purports to be a zoning
ordinance, it was invalidly adopted under Article 13 of the
zoning ordinances in the Vinton Town Code and glso under § 15.1-
493 of the Virginia Code, as amended. No amendment to a zoning
ordinance, either under Virginia statutory law or the Vinton Town
Code, can be enacted without a prior reference to a planning

commission and without a public hearing both by the planning

commission and the governing body of the local government involved.
Ordinance No. 400 was not, prior to enactment, referred to the
planning commission of the Town of Vinton, and no public hearing
was held on the ordinance either by the planning commission or

the Vinton Town Council.

(23) The enactment of Ordinance No. 400 was, therefore,
invalid, unreasonable, arbitrary and capricious, and the Ordi-
nance is null and void. The action of Vinton Town Council in
rejecting F&W's building permit application on July 15, 1980, was
thus also null and void.

WHEREFORE plaintiffs move the Court:

(A) To declare Ordinance No. 400 to be null and void;
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(B) To declare the July 15, 1980, rejection of F&W's appli-
cation for a building permit also to be null and void;

(C) To enjoin the defendants from interfering in any way in
the future with the normal processing of F&W's building permit
application through regular administrative or ministerial channels
of the Town of Vinton; and :

(D) To grant plaintiffs such other and further relief
(pursuant to § 8.01-186 of the Virginia Code) as the Court deems
equitable and proper.

COUNT ITI

(24) Plaintiffs restate, reallege and incorporate by reference
the allegations in paragraphs (1) through (15) above.

(25) Assuming, but not admitting, that Ordinance No. 400 was
validly passed, nonetheless the action by Vinton Town Council on
July 15, 1980, in rejecting F&W's building permit application was
taken without the statment of any valid reason involving the
health, safety or general welfare of the public. Such action
was, therefore, unreasonable, arbitrary, capricious and void.

WHEREFORE, plaintiffs move the Court:

(A) To declare the July 15, 1980, rejection of F&W's appli-

cation for a building permit to be null and void;

(B) To enjoin the defendants from interfering in any way
in the future with the normal processing of F&W's building permit
application through regular administrative or ministerial channels
of the Town of Vinton; and

(C) To grant plaintiffs such other and further relief
(pursuant to § 8.01-186 of the Virginia Code) as the Court deems

equitable and proper. Q7




COUNT IV

(26) Plaintiffs restate, reallege and incorporated by reference
the allegations in paragraphs (1) through (15) above.

(27) Ordinance No. 400 as adopted by Vinton Town Council was
an invalid attempt by the Town of Vinton to authorize the spot
down-zoning of plaintiffs' Northampton property.

(28) The action taken by Vinton Town Council on July 15,
1980, in rejecting F&W's application for a bpilding permit was
itself spot down-zoning of plaintiffs' property contrary to law.
Additionally, such action of rejection was taken pursuant to
Ordinance No. 400 which was itself invalidly enacted and hence
null and void. -

WHEREFORE, plaintiffs move the Court:

(A) To declare Ordinance No. 400 to be null and void;

(B) To declare the July 15, 1980, rejection of F&W's appli-
cation for a building permit also to be null and veid;

(C) To enjoin the defendants from interfering in any way in
the future with the normal processing of F&W's building permit
application through regular administrative or ministerial channels
of the Town of Vinton; and

(D) To grant plaintiffs such other and further relief
(pursuant to § 8.01-186 of the Virginia Code) as the Court deems
equitable and proper.

COUNT v

(29) Plaintiffs restate, reallege and incorporate by reference

the allegations in paragraphs (1) through (15) above.
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(30) Ordinance No. 400 by its substantive terms is, in legal
effect, an ordinance relating to the approval of site plans and
the issuance of building permits. The ordinance does, therefore,
attempt to control ministerial rather than discretionary acts.
Consequently, Ordinance No. 400 is an invalid attempt by Vinton
Town Council to usurp the ministerial functions of Town adminis-
trative employees and to elevate such functions to legislative
status contrary to established Virginia law.

(31) Assuming, but not admitting, that Vinton Town Council
can assume for itself the approval of site plans and the issuance
of building permits, it must then exercise such powers in an
administrative rather than discretionary manner. Contrary to
established law, however, the Vinton Town Council on July 15,
1980, rejected F&W's building permit application without regard
to whether the plans submitted by F&W complied with applicable
laws, regulations and building codes. Such-action of rejection
was taken for unreasonable, arbitrary, capricious and unstated
reasons, and the denial of a building permit to F&W was, therefore,
null and wvoid.

WHEREFORE, plaintiffs move the Court:

(A) To declare Ordinance No. 400 to be null and wvoid;

(B) To declare the July 15, 1980, rejection of F&W's appli-
cation for a building permit also to be null and void;

(C) To enjoin the defendants from interfering in any way in
the future with the normal processing of F&W's building permit
application through regular administrative or ministerial channels
of the Town of Vinton; and

(D) To grant plaintiffs such other and further relief
(pursuant to § 8.01-186 of the Virginia Code) as the Court deems

equitable and proper. » CE?




COUNT VI
(32) Plaintiffs restate, reallege and incorporate by reference

the allegations contained in paragraphs (1) through (15) above.

(33) Ordinance No. 400 is invalid on its face because of its
failure to specify any standards by which Vinton Town Council
will be governed in its actions thereunder. The ordinance, by
its terms, merely sets out a rule of policy which permits the
Town Council to act, as they did in the instant case, unreasonably
arbitrarily, capriciously and without any legally supportable
reason for refusing building permit application. The action of
Vinton Town Council in rejecting F&W's building permit applica-
tion on July 15, 1980, was thus taken pursuant to an unconstitu-
tionally and illegally broad, wvague and defective ordinance which
thus renders the building permit rejection null and void.

WHEREFORE, plaintiffs move the Court:

(A) To declare Ordinance No. 400 to be nul} and void;

(B) To declare the -July 15, 1980, rejection of F&W's appli-
cation for a building permit also to be null and void;

(C) To enjoin the defendants from interfering in any way in
the future with the normal processing of F&W's building permit

application through regular administrative or ministerial channels

of the Town of Vinton; and
(D) To grant plaintiffs such other and further relief
(pursuant to § 8.01-186 of the Virginia Code) as the Court deems
equitable and proper.
COUNT VII
(34) Plaintiffs restate, reallege and incorporate by reference

the allegations in paragraphs (1) through (15) above.
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(35) Ordinance No. 400 was adopted by Vinton Town Council on
February 5, 1980, for the very purpose of providing the Town of
Vinton with a means to preclude the construction of low-income,
subsidized housing within its boundaries and, specifically, to
foreclose construction of multiple-family dwellings in Northampton.
Furthermore, the ordinance, in order to accomplish the aforesaid

purpose, draws an irrational distinction between multi-family

housing of ten (10) or more units and multi-family housing of

less than ten (10) units. Such an intentional and exclusionary
purpose is unreasonable, arbitrary, discriminatory and bears no
relation to the health, safety, morals or general welfare of the
owners or residents of the area so zoned; its purpose and practical
effect is to advance private over public interests. Ordinance

No. 400 is, therefore, for the foregoing reasons, and because of
its resulting lack of uniformity in application, invalid, and all
action taken by Vinton Town Council pursuant to such ordinance on
July 15, 1980, or at any other time, was null and void.

WHEREFORE, plaintiffs move the Court:

(A) To declare Ordinance No. 400 to be null and wvoid;

(B) To declare the July 15, 1980, rejection of F&W's appli-
cation for a building permit also to be null and void;

(C) To enjoin the defendants from interfering in any way in
the future with the normal processing of F&W's building permit
application through regular administrative or ministerial channels
of the Town of Vinton; and

(D) To grant plaintiffs such other and further relief

(pursuant to § 8.01-186 of the Virginia Code) as the Court deems

equitable and proper.
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encroachment of general _ommercial or industrial uses.” All residential types of
structures for both permanent and transient occupancy and including institutions, are
permitted plus structures for commercial uses ccnforming to the pattern of the distric
This residential district is not completely residential as it includes public and
semipublic, institutional, and other related uses. However, it is basically residenti.
in character and, as such, should not be spotted with commercial and industrial uses.
Site plans may be required by the zoning administrator for any development occurring

. after the effective date of this ordinance.

3-1-4.
- 3-1-5.
3-1-6.
3-1-7.
3-1-8.

3-1-9.

iSjngl:-family dwellings .

USE REGULATIONS

8 g ik -

In Residential District R-2, structures to be erected or land to be used -

shall be for one or more of the following uses. _ . e eanais

'USE BY RIGHT . _ ' ‘ _E;;'“T

Twﬁ-fémily dwellings.
Three-family dwellings
FSur-family dwellings.
Multiple-family dwellings.
Schools.

Churches.

Parks and Playgrounds.

Home Occupations.--An occupation conducted in a dwelling unit, provided that:
(a) No person other than members of the family residing on the premises

shall be engaged in such occupation; (b) The use of the dwelling unit for the
home occupation shall be clearly incidental and subordinate to its use for
residential purposes by its occupants, and not more than 25 per cent of the
floor area of the dwelling unit shall be used in the conduct of the lome
occupation; (c) There shall be no change in the outside appearaﬁce of the
building or premises, or other visibhle evidence of the conduct of such

home ocvupation other than one sign, not exceeding one square foot in

area, non-illuminated, and mounted flat against the wall of the principal
building; (d) No home occupation shall be conducted in any accessory building;
(e) There shall be no sales in connection with such home occupation; (f) *
No traffic shall be generated by such home occupation in greater volumes

than would normally be expected in a residential neighborhood, and any need

for parking generated hy the conduct of such home occupation shall be met

off the street and other than in a required front yard. (g) No equipment or
process shall be used in such home occupation which creates noise, vibration,
glare, fumes, odors, or electrical interference detectable to the normal senses
off the lot, if the occupation is conducted in a single-family resigence, or
outside the dwelling unit if conducted in other than a single-family residence.
In the case of electrical interference, no equipment or process shall be used
which creates visual or audible interference in any radio or television receive
off the premises, or causes fluctuations in line voltage off the premises.

13 ' _ :
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"3-1-10. Off-street! ing (a) Tourist homes and n 3 shall provide cn the lot
¥ pErking space for one (1) autonobile for each accommodation (b) For church,’
high school, college and university auditoriums, and for theaters, general
suditoriums, stadiums and for similar palces of assembly, at least one (1)
patking space for every five (5) fixed seats provided in said bullding.
(c) For hospitals, at least one (1) parking space for each two (2) beds'
capacity, including infants' cribs and children's beds. (d) For medical
and dental clinics, at least ten (10) parking spaces. Three (3) additional
. parking .spaces shall be furnished for each doctor or dentists having offices
in"such clinic in excess of three (3) doctors or dentists. (e) For tourist
' courts, apartments, and apartment motels, at least one (1) parking space for
each individual sleeping or living unit. For hotels and apartment motels at
least one (1) parking space for each two (2) sleeping rooms, up to and
including the first twenty (20) sleeping rooms, and one (1)} parking space
for each three (3) sleeping rooms over twenty (20). (f) For mortuaries and
liquor stores, at least thirty (30) parking spaces. (g) For mobile home
parks, at least one (1) on-site parking space, per dwelling unit, with a
"minimum area of twenty-two (22) feet by ten (10) feet. -Each off-street
parking space shall be surfaced with durable materials for all-weather use.

Esé BY SPECIAL "E_J.(_CEPTI.O@- g, P 1 | | w ___.-. T
3-1-11. Roominﬁ and béarding houses. ' | | ' : ‘.il
3—1-12.-Tourist homes.

3-1-13. Mortuaries. - -

3-1-14. Rest or convalescent homes.
3-1-15. Nursing homes.

3-1-16. Clubs and lodges.

3-1-17. Professional offices. -
3-1-18. General Hospitals.

3-1-19. Accessory buildings permitted as defined, however, garages or other accessory
structures such as carports, porches, and stoops attached to the main building .
shall be considered as part of the main building. No accessory building may
be closer than three (3) feet to any property line.

3-1-20. Public utilities: poles, lines, distribution transformers, pipes, meters,
and other facilities necessary for the provision and maintenance of public
utilities, including water and sewage facilities. ’

3-1-21. Business signs not exceeding six (6) square feet in area per side and not more
than two (2) sides.

3-1-22. Church bulletin boards and church identification Signs for church activities
only not exceeding 12 square feet in area. '

3-1-23. Home occupation sign not to exceed two (2) square feet in area. ¥
3-1-24. Directional signs not to exceed two (2) square feet.

3-1-25. Real estate signs not to exceed two (2) square feet and up to the property
line. ) 14 . g
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/ Article 3./ "~sidential District R-2,
% v .

3-1-26. Mobile Home Parks.
3-1-27. Teméérary Signs not to exceed four (4) square feet,

3-2. AREA REGULATIONS

3-2-1. For lots containing or intended to contain a single permitted use.served by
public-water and sewage disposal, the minimum lot area shall be five th?u§and
~~ (5,000) square feet, plus one thousand (1,000) square feet for each additional

dwelling unit at ground level,

3-2-2. For lots containing or intended to contain a single-family dwelling not served
' by public water and sewerage systems, the minimum lot area shall be fifteen
thousand (15,000) squate feet. The required area for any such use shall be
" approved by the health official. The administrator may require a greater
area if considered necessary by the health official. All other permitted
uses shall be served by public water and sewerage systems. .2

" 3-3. SETBACK REGULATIONS

Structures shall be located twenty-five (25) feet or more from any street
right of way which is fifty (50) feet or greater in width, or fifty (S50)
feet or more from the center of any street right of way less than fifty

(50) feet in width. This shall be known as the "setback line". Land-
scaping may be required within any established or required front setback
area. The plans and execution must take into consideration traffic hazards.
Mobile home parks shall be located fifty (50) feet or more from any street
right of way. This shall be knowm as the "setback line".

3-4. FRGNTAGE REGULATIONS

For permitted uses the minimum lot width at the setback line shall be
fifty (50) feet.or more. '

3-5. YARD REGULATIONS

3-5-1. Side-The minimum side yard for each main structure shall be ten percent
3-= (10%) of the lot width at the building line.

3-5-2. Rear-Each main structure shall have a rear yard of twenty-five (25) feet.

3-6. HEIGHT REGULATIONS

Buildings may be erected up to thirty-five (35) feet in height from grade
except that:

3-6-1. The height limit for structures may be increased up o forty-five (45) feet
and up to three (3) stories provided each side yard is ten (10) feet, plus
one (1) foot of side yard for each additional foot of building height over
thirty-five = (35) feet. ’

3-6-2. A public or semipublic building such as a schod, church, library, or hospital
may be erected to a height of sixty (60) feet from grade provided t?pt Te-
quired front, side, and rear yards shall be increased one (1) foot for each
foot in height-over thirty-five (35) feet.

15



Article 4. nesldenilal Uldliice A-e

% 3 .

3-6-3. Church spires, belfries, cupolas, monuments, municipal water towers, chimneys,
flues, flagpoles, television antennae and radio aerials are exempt. Parapet
walls may be up to four (4) feet above the height of the buxlding on which
the walls rest.

|

1

3-7. SPECIAL PROVISIONS FOR CORNER LOTS

3-7-1. 0f the two sides of a corner -lot the front shall be deemed to be the _
shortest of the two sides fronting on streets.

3-7-2. The side yard on the-51de facing the side street sﬁali be twenty (20) feet
- or more for both main and accessory bulldlng, except as otherwise shown on

the setback map.

3-7-3. Landscaping may be required within any established or required front setback
area. The plans and execution must take into consideration traffic hazards.
Landscaping may be permitted up to a height of three (3) feet, and to within

. fifty (50) feet from the corner of any intersecting streets.

3-8. MOBILE HOME PARK REGULATIONS

3-1-8. No mobile home park shall be located within fifty (50) feet of an existing
residence unless and.until written consent has been obtained by the owner
of the mobile home park from the owner of that residential property.

3-8-2. Prior to the actual development of a mobile home park the governing body
can require that the developer submit a sketch development plan to the
city planning commission.and the city council for approval. The plan shall
be prepared at 1'=100' or 1"=200' and shall depict the following items:

3-8-3. Location and size of the mobile home park.

3-8-4. Location and size of the mobile home lots.

3-8-5. Location and width of the proposed internal streets, driveways and common
walkways.

3-8-6. Location and size of the proposed sanitary facilities.

3-8-7. Location and size of the proposed service building and recreation area.

3-8-8. The mobite home park.shall be developed in accordance with the approved plan.
3=8-9. The mobile home park shall be well-landscaped.

3-8-10. Each mobile home lot shall meet the following minimum requirements:

3-8-11. Minimum lot area - five thousand (5,000) square feet.
3-8-12. Minimum lot width - fifty (50) feet.

'3-8-13.  Minimum lot length - one hundred (100) feet. §

3-8-14. Minimum yard requirements - front, twenty (20) feet; rear, twentf (30);
side, twelve (12) feet on each side.
16
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3-8-15.

1-8-16.

3-9.

( /
, s X % 15 ; o R
“axirum height -» ~ mobile home shall exceed fou..een (14) feet in height
except util:tv yoles and t.v. and radio aerials.

Street impic.ements

Surfaced streets and pedestrian walkways, having a minimum »ight-of-way width
of thirty (30) fect, shall be provided within the mobile home park to accommo-
date vehicular and pedestrian movement. The minimum right-of-way width shall’
include twenty (20) feet for moving lanes, eight (8) feet for parallel guest -
parking-and two (2) feet for pedestrian use. All streets shall be constructe.
in accordance with the conrstruction standards of the Virginia Depa-tment of ﬁt
Eo

Highways. v ) , ) A s
SITE PLAN .~ . \ ey et Tl
; ’ e i et Al
Detailed site plans may be requ.:cd cf the deve]oper by the zon1ng adr;ujstra-
tor prior to construction. - ) ..L{T.*nx‘
ARTICLE 4. BUS:nESS, NETGHBORHOOD, DISTh: T ﬁ-1 B ’V“?77= e

e et < TN
Statement of Intent T e S il

The primary purpose of this district is to establish and protect a business dzstrlct
‘that will serve the surrounding residential districts. Traffic and parking congestion
is to be held to a minimum to protect and preserve property values in the surrounding
residential districts, and insofar as possible all neighborhood business development
shall take place in a limited business district. A desirable minimym area of such

a district is one block in frontage and should include only suck activities as are-
necessary for the operation of a normal household.

4-1.

4-1-1.

"4-1-1a.

4-1-4.
4=1+5,
4-1-6.
4-1-7.
4=1-8,
4-1-9.

4-1-10

USE REGULATIONS

In Business District B-1, structures to be erected or land to be used
shall be for one or more of the following‘uses;

USE BY RIGHT

Grocery storés. _ 8 L
Banking institutions.

Bake shops.

Drug stores.

Pick-up laundry and drycleaning Stations.

Coin operated laundries. | o .
Barber and beauty shops.

Gift shops.

Clothing shops.

Appliance stores.

Swim Clubs B



RoONALD H. MILLER
TOWN MANAGER

Blacksburg, Virginia 24060 -

Subject: Project No. 051-35321-PM/L8, Northampton ~ . = T

" Dear Mr. Mills:

N /f"{
‘'OWN OF VINTON

VINTON, VIRGINIA 24179
(703) ©82-0230

August 16, 1979 |
a"‘f'"m "‘1.'1"" ik \‘!l‘lﬁ. ME.

sl

© LS, 6

'Ps
= MG A \97

Mills, Obenchain, Oliver & Webb Inc.' | rects & ENG‘HEERS__

P. 0. Box 213 e T " ARCH

Attn: Mr. Mills
1

In response to Mr. Samuel H. Shull's letter to you in reference
to the above project, below a.re our camments which have been reauested
by the HUD office .

Utilities

The following utilities adequately serve the proposed occupants:.

Water Supply system
Sanitary sewer system
Storm sewer system
Solid waste disposal

Paved access to site - will be the responsibility of the developer under
the Town's sub—dnrlsmn ordinance. ;

Impact on Existingz or Planned Conmnity Facilities - Minimum impact.

Impact on Energy Resourcos - Minimum impact on energy resources. This
type of housing will certainly promte inefficient energy utilization.

We feel, in the Town of Vinton, this type of housing is needed and
will serve our commnity well.

Sincerely, ' "

'7/'7 // /;//JL

Rona.ld H. Miller
Town Manager

MM/ cr
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ORDINANCE NO. 400

At a regular meeﬁing of the Town Council of the Town of
Vinton on Febfuary 5, 1980, at.7:30 p. m., held at the Municipal
Building'ih the Town.of Vinton, Virginia; .

WHEREAS, the Town Council desires to foster the orderly
growth and development of the llmlteéu;eal prope;ty set as;de for
multi—family dwellings witﬁin the limits of the Town of Vinton::
and, .A

WHEREAS, such real property so restricted for multi-
family dwelling constitutes the only remaining landfupon which
such units.may be constructed; and,
| WﬁEREAS, the Town Counéil expres;es grave concern’
regarding an improper, short—sigﬁted or diminutive use of said
property in light of population density and economic factors of
the Town and surrounding governmental entities;. and,

WHEREAS, the_very tenets of the qun ordinances regarding
real property dictate that proper use and construction be tantamount
unrestricted development.

NOW, THEREFORE, BE IT ORDAINED BY the Town Council of
the Town of Vinton that no multi;family dwellings, as defined by
the Town Code and Zoning Ordinance, shall be constructed within
the limits of the Town of Vinton, where the propesed construction
is ten or more indiyidual,'residential units, upon one or more

contiguous parcels of land, regardless of ownership, until such

S
EXHIBIT C -
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time as a petition is filed and the proposed said project is

brought before the Town Council for approval. The same shall be

hereafter referred to as a "conditional zoning policy for ten or

more multi-family dwelling units."”
BE IT FURTHER ORDAINED that an emergency exists and this

Ordinance be in force and effect upon its passage.

TOWN OF VINTON

By:

Mayor

ATTEST:

Clerk

20
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- 200 { TOWN OF VINTON, VIEGINIA ( (E 6 =7 ) 1o
-l.\ . J : \
APPLICATION FOR BULLDING PERAIT fFEE /T 2000

techanical Permit #

ormit ¥ 7 ?é Sign Permit 7

ved To ,A_/C’t'ff[?(////z‘/}/%ﬁ("" //;77(/7/57/_5

(Owner

od To LA Hoit A fkfw&’f’/r{x/ d

(Contractor

50D s T AT Ry — Cp X
Iding jﬂ‘/{?ﬁ:—i fﬁ%¢¢jAddress 7@ sz":’ 4'776/7/62 AT

Block Section Sub

 the Side , Between

division

and
ning ﬂ.... 1— Type of Structure //{gﬁ//’fgﬁi() ////&C

For Rent Occupied by Owner

PLOT PLAN of INVOLVED PARCELS

DESCRIPTION OF WORK

New _— _ Alteration Addif_ion

Demolition
Use m Type Consirudicn/“'/_-/ff’fﬁ A
No. Floors Z & No. Rooms

No. Apartments j € _ Fin. Base. Rms. —_——
Finished Attic Rooms

Garage/C.P. _—/— __ Type Heat @_
Fire'places/.:f‘:'z‘ﬁ' Height of Bldg. at Apexéj:_:
Off Street Parking Spaces _ K=z

If Apart. (2 Spaces Off Street Per Unit?)

- m r
Estimated Cost 5_&;&-—(Labar & Materials)

Final Cost $
Permit Fee $ (2 EO0-CO

Information on General Coim!racfcr
o a
Name /(74;"&0‘?, (2. éd‘{/_!),‘f‘y_:/
o a2 I =
Address (Mail) =€ X F4 75
- = e . - .
City LCF2AZET  siate Se  zipdlst

(back of lof)
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; ] 1
L 1
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SUBCONTRACTORS

Type Electrical | Plumbing - Heat |Other
Name
Address
DESCRIPTIONS, CONDITICNS & COMMENTS City l
Telephone I
n v 5 ] ol ) )
Cltnc/(C  Lerpl e 7O WATER & ScWER INFORMATION
) All Connection Fees Must Be Paid Before A Building
HoF el TEVS Ao, b R

Water Public /ell 19
O/(_D /{{0‘ ’4 2e) : Sewer Public Septic Tank 19

- o ATTEST
HF28ED [z, T AFE

I hereby submit this application for a Building Per-
: as indicated by the Zoning Ordinance, Building Code,

mit, and cerlify that | will observe all requirements
and Town Code of the Town of Vinton, Virginia. |

C’.J
7 g "~
C—d{?’/zzg’;/{/% also certify that all information co %}'d on this
,' = —_— app!icatiy)tr/ad%
e v
Signed//,/‘j"' e

4‘ /;-’ ,C?--'- 6:0 (Owner or Authoti{\le% Contractor)
pplication Approved _______ Rejected
. Date , 19 '
By
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¥ 44 _ % Vinton Town Code E 513

M

. Sec. 11. Council to act by ordinance or resolution; con-
finement of ordinance to one subject.

Except in dealing with parlimentary procedure the council shall act only
by ordinance or resolution, and with the exception of ordinances making ap-
propriations, or authorlzmg the contractmg of 1ndebtedness shall be confmed

to one subject.
ﬁoec. 12. Introduction of ordinances in wfiting: enacting
. . clause of ordinances.

(a) Each proposed ordinance, or resolution, shall be introduced in a
. written or printed form, and the enacting clause of all ordinances passed by the
council shall substantially be, "Be it ordamed by the council of the Town of
Vlnton. Virginia."

(b) No ordinance, or resolutmn havmg' the effect of an. ordmance or
resolution suspending an ordinance, unless it be an emergency measure, shall
be passed until it has been read at two meefings not less than oné"ﬁgac_apart.
one of which shall be a regular meeting and the other of which may be either
an adjourned or called meeting, provided the requirement of a second reading

Dbv the affirmatixearate of three members ol the council may be conilned to the
Treading of the title only. Any ordinance or resolution read at ommg
may be amended and passed as amended at the next meeting, provided

that the amendment does not materially change the ordinance. No ordinance
shall be-amended unless such.section or sections as are‘intended to be amended
shall be re-enacted. The ayes and noes shall be taken and recorded upon the
passage of all ordinances or resolutions and entered upon the journal of the
proceedings of the council. Except as otherwise provided in this Charter an
affirmative vote of a majority of the members elected to the council shall be
necessary to adopt any ordinance or resolution. :

In case of a tie vote, the presiding judge of the circuit court of Roanoke
County shall appoint a person designated as a tie-breaker to break the tie.
(Acts 1936, ch. 423, § 12; Acts 1956, ch. 263; Ord. No. 299, 2-15-72.)

Sec. 13. When ordinances to take effect; emergency mea-
sures.

(a) No ordinance passed by the council shall take effect until at least
".. thirty days from the date of its passage except that the council may, by the af-
-t firmative vote of three of its members, pass emergency measures to take effect
.- at the time indicated therein. :

(b) An emergency measure is an ordinance for the immediate preserva-
tion of the public peace, property, health or safety, or providing for the daily
operation of a municipal department. The emergency shall be stated in every
such measure. Ordinances appropriating money may be passed as emergency
measures, but no measure selling or conveying any real estate or making a
grant, renewal, extension of a franchise or other special privilege or regulating
the rate to be charged for its service by any. public utility, shall ever be so
passed. (Acts 1936, ch. 423, § 13; Acts 1956, ch. 263.)

™
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RESPONSIVE PLEADING

In response to the motion for judgment, the defendant,
by counsel, states:

FACTUAL ALLEGATIONS

That the defendant is without sufficient informa-
tion to form a belief as to the truth of the allegations set forth
in paragraph 1 of the motion for judgment.

2. That the allegations contained in paragraph 2 of
the motion for judgment are true.

3 That the allegations contained in paragraph 3 of
the motion for judgment are true.

4. That the allegations contained in paragraph 4 of
the motion for judgment are true.

5. That the allegations contained in paragraph 5 of
the motion for judgment are specifically denied.

6. That the defendant is without sufficient informa-
tion to form a belief as to the truth of the allegations set
forth in paragraph 6 of the motion for judgment.

i That the defendant is without sufficient informa-
tion to form a belief as to the truth of the allegations set
forth in paragraph 7 of the motion for judgment.

8. That the allegations contained in paragraph 8 of

24




! the

the

the

the

the

the

the

motion for
8.
motion for
10.
motion for
11s
motion for
12,
motion for
13.
motion for
14.
motion for
15.

motion for

16:

judgment
That the
judgment
That the
judgment
That the
judgment
That the
judgment
That the
judgment
That the
judgment
That the

judgment

are specifically denied.
allegations contained in
are specifically denied.
allegations contained in
are specifically denied.
allegations contained in
are specifically denied.
allegations contained in
are specifically denied.
allegations contained in
are specifically denied.
allegations contained in
are true.

allegations contained in

are specifically denied.

LEGAL ALLEGATIONS

COUNT I

paragraph

paragraph

paragraph

paragraph

paragraph

paragraph

paragraph

10 of

of

L

of

12

13

of

14

of

15 of

That allegations contained in paragraph 16, Count

I, of the motion for judgment are specifically denied.

Count I, of the motion for judgment

Count I, of the motion for judgment

17 .

18.

19.

That the

That the

allegations

allegations

COUNT II

contained in paragraph 17,
are specifically denied.
contained in paragraph 18,

are specifically denied.

That allegations contained in paragraph 19, Count

IT, of the motion for judgment are specifically denied.

20.

295

That the allegations contained in paragraph 20,




i Count
| Count
i Count

Count

Count

Count

Count

|
|
‘Count
I
I

II, are specifically denied.

Z1. That the allegations contained in paragraph
II, subsection (a) and (b) are specifically denied.
22. That the allegations contained in paragraph
II, are specifically denied.
23, That the allegations-contained in paragraph
II, are specifically denied.
COUNT TIII
24. That the allegations contained in paragraph
III, are specifically denied.
25. That the allegations contained in paragraph
ITI, are specifically denied.
COUNT IV
26. That the allegations contained in paragraph
IV, are specifically denied.
27 That the allegations contained 'in paragraph
IV, are specifically denied.
28. That the allegations contained in paragraph
IV, are specifically denied.
COUNT V
29. That the allegations contained in paragraph
V, are specifically denied.
30. That the allegations contained in paragraph
V, are specifically denied.
31. That the allegations contained in paragraph
V, are specifically denied.

26

21;

22,

23,

25,

26,

27,

28,

29;

30,

31,



COUNT VI

32. That the allegations contained in paragraph 32,
Count VI, are specifically denied.
33. That the allegations contained in paragraph 34,

Count VII, are specifically denied.

COUNT VII
34. That the allegations contained in paragraph 35,
Count VII, are specifically denied.
35 That the allegations contained in paragraph 36,
Count VII, are specifically denied.
NOW having fully answered, thg defendant would respect-

fully move the Court that this suit be dismissed with their costs

in this behalf be expended. M
By:LZéEé?

Counsel

Frank G. Selbe III
Vinton Town Attorney
227 S. Pollard Street
Vinton, Virginia 24179

CERTIFICATE OF MAILING

I, Frank G. Selbe III, do hereby certify that a true
and correct copy of the foregoing Responsive Pleading was mailed
to William B. Poff, Esquire; Woods, Rogers, Muse, Walker & Thorn-
ton, Post Office Box 720, Roanoke, Virginia 24004, on this the

7th day of August, 1980.

N Y

Frank G,, Selbe III
=2




OPINION OF THE COURT
Chancery No. 334-1980

The bill of complaint for declaratory judgment was
filed by the plaintiffs on July 17, 1980, seeking declaratory
judgment pursuant to Section 8.01-184, et. seq. The bill
alleged that Falcun owned land in the Town of Vinton, and had
granted an option to Fralin & Waldron, Inc., to purchase the
property, and recited that the property was zoned R-2; that
multiple dwellings were permitted; tﬂgt plans were made relying
thereon; that the Town Manager had given a favorable reply, but
that opposition developed, and, on.February 1, 1980, emergency
Ordinance No. 400 was adopted on first reading by the Council
of the Town of Vinton, without having referred the matter to
the Planning Commission and without having a public hearing;
that on June 30, 1980, an application was made to the Town
Manager for a permit to proceed with construction of multiple
homes; that the Town Manager referred the matter to the Council
of the Town of Vinton, pursuant to Ordinance No. 400; that on
July 15, 1980, the Council of the Town of Vinton refused the
permit, with no specific reasons having been given. The plain-
tiffs contended that the Council had no authority to so proceed;

that Ordinance No. 400 was not adopted properly, as no emergency
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did exist; that the ordinance was contrary to Section 13-B of
the Town of Vinton Code; that Ordinance No. 400 was not adopted
pursuant to Article 13 of the Zoning Ordinance, nor Section
15.1-493 of the Virginia Code; that the matter had not been
referred to the Planning Commission for consideration, nor a
public hearing had. Accordingly, it was contended that Ordinance
No. 400 was spot downzoning, was ministerial and not legislative,
and no -standards or classifications were given. The bill of
complaint prayed that Ordinance No. 400 be adjudicated to be
null and void; that the action of Council in rejecting the per-
mit be declared likewise null and void, and that the Town be
enjoined to prohibit the plaintiffs from proceeding in a normal
manner in accordance with the Zoning Ordinance.

A general denial was filed by the Town of Vinton on
August 7, 1980. Thereafter, notice was given by the Town
Council to take depositions on August-ls, 1980. Notice was
given by counsel for the plaintiffs that a decree would be
presented on August 22, 1980, carrying out the prayer of the
bill of complaint. Thereafter, a motion to dismiss was filed
by counsel for the Town of Vinton on September 17, 1980, and,
on this date, the Court heard evidence ore tenus presented by
the plaintiffs and the Town of Vinton.

Thereafter, counsel for the Town of Vinton requested
time to reply to the brief filed herein by counsel for the
plaintiffs on August 15, 1980, and which reply brief, on behalf
of the Town, was filed on October 7, 1980. Response to said
brief was filed by counsel for the plaintiffs on October 21,
1980.

Finally, the matter, pursuant to the request of

counsel for the Town of Vinton, was argued by counsel before
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the Court on November 10, 1980.

Counsel have filed with the Court, as above indicated,
elaborate and excellent briefs in support of their respective
positions. The Court has carefully reviewed all of the plead-
ings and proceedings, and particularly the briefs filed herein.

The facts, as related in the initial brief of counsel
for the plaintiffs, have not been contested, and it, therefore,
appears that the primary controversy in this matter is the
validity of Ordinance No. 400 passed as an emergency measure by
the Town of Vinton Council, and whether it abrogated the rights
of the plaintiffs to proceed with the construction of multiple
housing under R-2 of the Zoning Ordinance of the Town of Vinton.
It is unquestioned that the Town of Vinton Council, both under
its charter and the general laws, have the right to enact a
zoning and planning ordinance. This was duly done, and exhibits
containing these were filed in these_proceedings. It is like-
wise conceded that zoning normally is a legislative power, which
has been and can be delegated to cities, towns and‘counties,
and that the statutes in Virginia specifically authorize this.

Section 15.1-427, et. seq.

However, after the adoption of the comprehensive plan
and ordinance, amendments thereto must be made in the same man-

ner as required for the original plan. Section 15.1-453. See

also 21A M.J. 254, et éeq.: Garrison v. City of Fairmont, 150

W. Va. 498; 147 S.E. (2d) 397 (1966).

Section 15.1-493 of the Code provides for preparation

and adoption of zoning ordinances, maps and amendments thereto,
and it is specifically contained in said Section that no zoning

ordinance shall be amended or reen%ﬁ5ed unless the governing




i body has referred the proposed amendment or reenactment to the

local commission for its recommendations.

"The Virginia statute, which expressly empowers
the board of supervisors to make changes in a proposed
amendment to a zoning ordinance, imposes only one
qualification: That the board shall not pass an
amendment that rezones land to a more intensive use
classification than that described in the original
public notice, without first giving the statutory
notice of the proposal to rezone the larger tract
and holding an additional public hearing." See
2lA M. J., page 255.

"A property owner whose land is involved is
entitled to be accorded the same treatment and to
have the same factors considered whether the deci-
sion is made by an administrative body, such as a
board of zoning appeals, or by a legislative body,
such as a city council or board of supervisors.
Action by either must be taken within the frame-
work of the zoning ordinances and state statutes
on zoning, because a special exception and a use
permit involve land use, and that is what zoning
is all about. Therefore, their actions must be
measured by zoning considerations, and not merely
by whether such actions are reasonable or are

arbitrary and capricious." 21A M.J., page 263.

"With respect to the validity of a piecemeal
downzoning ordinance, when an aggrieved landowner
makes a prima facie showing that since enactment
of the prior ordinance there has been no change in
circumstances substantially affecting the public
health, safety or welfare, the burden of going for-
ward with evidence of such mistake, fraud or changed
circumstances shifts to the governing body. If the
governing body produces evidence sufficient to make
reasonableness fairly debatable, the ordinance must
be sustained. If not, the ordinance is unreason-
able and void. :Il



"However, a statute or ordinance may not,
under the guise of the police power, impose
arbitrary or unreasonable restrictions upon the
use of private property or the pursuit of use-
ful activities." 21A M.J., pages 269, 270.

It has been held that "an amendment to a
zoning ordinance requiring a developer to build
at least 15 percent of the dwelling units as low
or mcderate income housing within definitions
and at prices promulgated from time to time by
administrative agencies exceeds the authority
granted by the enabling act to the local govern-
ing body because it is socio-economic zoning
and attempts to control compensation, in viola-
tion of the Virginia Constitution." 21A M.M.,
page 274. See also in this connection Fairfax
County v. DeGroff, 214 Vva. 235, 198 S.E. (24)
600 (1973).

The effect of Ordinance No. 400 is to amend the pro-
cedure provided for in the Zoning Ordinances of t@e Town of
Vinton without complying with the necessary steps as set out
not only in the ordinance, but in the Code of Virginia, for the
adoption of amendments. This requires, under both, notice of
a public hearing and a public hearing in connection with the
proposed amendment before it can be adopted.

Ordinance No. 400, declared to be an emergency,
nevertheless, is an effort to change the procedure and to down-
zone the property in question. There is no restriction as to
the type or number of multiple houses permitted under R-2 of
the Zoning Ordinance, and, except for Ordinance No. 400, this
has not been changed to the present time.

Much discussion is contained in the briefs filed
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herein as to Ordinance No. 400 being adopted as an emergency
measure. The Court agrees that where the charter of the Town
of Vinton prescribes the emergency should be stated to exist
and that this would certainly include a statement of what the
emergency is. However, if conceding that the ordinance was
enacted as an emergency measure, this does not change the
character of the ordinance in undertaking to amend the zoning
ordinance without first taking the required steps to do so.

The Court, therefore, adopts the views of counsel
for the plaintiffs, as set forth and contained in the original
memorandum filed in support of the bill of complaint and in the
plaintiffs' response to the defendants' brief, and concurs in
the comments and authorities therein set forth. Is is, there-.
fore, the opinion of the Court that Ordinance No. 400 of the
Town of Vinton is null and void, and that the action of the
Council of the Town of Vinton, acting-thereunder, has unreason-
ably, arbitrarily and capriciously denied the plaintiffs re-
quested building permit, and that the plaintiffs should be
granted the relief requested in the bill of complaint, and that
the defendants should be enjoined to issue a permit to the
plaintiffs in the normal manner upon the plaintiffs' compliance
with the usual building ordinance and other ministerial require-
ments, as set forth and contained in the Town of Vinton Zoning
Ordinance.

A proper decree may be presented by counsel for the
plaintiffs, setting out the rulings herein contained, for entry,
after first having it presented to counsel for the defendants

for endorsement.
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Should a conference be desired concerning such decree,

D8 Moie

Judge

one will be arranged upon request.

November 14, 1980
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FINAL DECREE

Chancery Action Ho. 334-1980

This declaratory judgment acticn is before the Court for
decision on the basis of plaintiffs' bill of complaint, defendants'
answer, defendants' motion to dismiss and plaintiffs' motion for
entry of a decree. Also before the Court are exhibits and evidence
introduced at a hearing held on or about September 17, 1980. The
Court has also been provided with memoranda of law by all parties
and has heard oral argumen:t by counsel.

After consideration of the foregoing, it is ADJUDGED,
ORDERED and DECREED as follows:

(1) That defendants' motion to dismiss is denied;

(2) That Ordinance 400 adopted by the defendants on or
about February 5, 1980 is null and void for the reasons set forth
in this Court's written opinion dated November 14, 1983;

(3) That the action of defendants at a meeting held on or
about July 15, 1980 denying plaintiffs a building permit for their
project known as Northampton is also null and void because taken
pursuant to invalid Ordinance 400 and because of the reasons set
forth in this Court's written opinion dated November 14, 1980;

(4) That the written opinion of this Court dated November
14, 1980 is hereby incorporated by reference in this decree and
hereby made part of the record in this action;

(5) That the defendant Town of Vinton, Virginia, including
its ministerial representatives, is hereby enjoined and directed

to process plaintiffs' building nermit application for the

4
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Northampton project through the regular administrative or minister-
ial channels by requiring only that plaintiffs comply with the
usual ordinances and ministerizl requirements;

(6) That defendants are enjoined from interfering in any
way with the normal processing of plaintiffs' application for a
building permit for the Northampton project; and

(7) That plaintiffs shall recover their taxable court costs
from defendants.

The Court having been advised of defendants' intention to
prosecute an appeal of this decision, it is further ORDERED that
execution of the provisions of this Final Decree shall be suspen-
ded pursuant to §8.01-676 of the Code of Virginia, as amended, so
long as defendants timely prosecute their apoeal.

The Clerk is directed to mail certified copies of this

Final Decree to counsel for all parties and to strike this cause

s
Enter this l day of
December, 1 ;

£ LI

Judge

from the docket.

-

I request entry of this Final Decree:

777/

. i 44’6’§%27 _P-q.

Seen and objected t
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ASSIGNMENTS QF ERROR

The appellénts assign as error the action of the
trial court, as follows:

l. The trial court erred in holding that
Ordinance No. 400 was an invalid amendment of the zohing
ordinance because its enactment did not comply with the
notice, hearing, and referral provisions of Section 15.1-453
and 15.1-493 of the Code of Virginia and the Town's zoning
ordinances,

2. The trial court erred in holding that

Ordiﬁance No. 400 was an invalid amendment of the zoning

ordinance even if it was enacted as an emergency measure
pursuant to Section 12 of the Town Charter.

3. The trial court erred in holding, that the Town
Council acted unreasonably, arbitrarily, and capriciously
under Ordinance No. 400 in denying a building permit.

4. The trial court erred in holding that
Ordinance No. 400 was invalid as a piecemeal.downzoning of
property zoned R-2.

5. The trial court erred in holding that

Ordinance No. 400 did not include a sufficient statement of

an emergency,

37



T AT

VIRGINTIA: “_FEBMLM |

e LFUIEE@TEu TGy
IN THE CIRCUIT COURT RICHMOND, VIRGINIA

i

OF ROANOKE COUNTY

- e e Em e o e m e e o e omm e ws wm =

FALCUN CORPORATION

&

FRALIN & WALDRON, INCORPORATED,
Plaintiffs.

-vg-

TOWN OF VINTON, ET AL,

Defendants

SEPTEMBER 17, 1980
2:00 P.HM.

BEFORE: THE HONORABLE FRED L. HOBACK

NOTARIES PUBLIC

MEMBERS CENTRAL VIRGINIA REPORTERS TELEPHONE
NATIONAL SHORTHAND P. O. BOX 2603 387-3831

RE\zggTﬁliss;%sn?ril:;fN ROANOKE. VIRGINIA 24010 _ AREA CODE 703 /

REPORTERS ASSOCIATION ; £ Y Al Lz A

FITTO ™ 772 ~renoo Armoro

_g _..'._ s zh‘..;.’ WA J-\.a o- 55 lj-'....:‘ ;.‘) r‘\IY
38 T D[’.C 23 980 /9

Yo,

Qe e &) [Jedlee FF ‘CLEREQ

I
| i




10

1

12

13

14

15

16

17

18

19

20

21

22

23

24

25

APPEARANCES:

WOOQDS,
Roano
BY:

ROGERS, MUSE, WALKER & THORNTON,

ke, Virginia
William B. Poff Esq

Counsel on beralf of Plaintiffs

CRANWELL, FLORA & SELBE, ESQS.
Roanoke, Virginia

BY %

WILLIAMS, MULLEN, CHRISTIAN, POLLARD & GRAY, ESQS.

Frank G. Selbe, ILI, Esq.

Chesterfield, Virginia

BY: Frederick T. Gray, Esq.
Counsel on behalf of Defendants

* % % % *

INDEX
WITNESS DIRECT CROSS REDIRECT RECROSS
N. Harrison Stoneman 5 29 - --
Roy G. McCarty, Jr. 40 46 54 37
Charles R. Hill 58 -— - --

Plaintiffs Rest 35

Defendants Rest 64

a9

CENTRAL VIRGINIA REPORTERS
STENOGRAPH REPORTERS
P 0. BOX 2738 ROANOKE, VIRGINIA 24001




\ 0

10

1

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Stoneman - Direct 5

N. HARRISON STONEMAN
was called a witness and after having firs een duly
sworn to tell the twsuth, the whole t and nothing but

the truth, was examined an estified as follows:

RECT EXAMINATION

MR. POFF:
Q Mr. Stoneman, would you state your ﬁame,
pleaée?
A My name is Harrison Stoneman and I am Vice-

‘President of Fralin and Waldron, Incorporated.
Q Mr. Stoneman, how long have you occupied
the position of Vice-President with Fralin and Waldron?

A Approximately five years.

Mr. Stoneman, are you familiar with the

Plaintiff in

A Yes, n owned by three

is a corporati

individuals: Mr. W. E. Cundiff, Mr. Horace Fralin and

Mr. Elbert Waldron.

Waldron

40
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Stoneman - Direct 9

BY-MR-—POEF;

Q Mr. Stomeman, does the Falcun Corporatiomn-
own any property in the Town of Vinton?

A Yes, it owns approximately 130 acres of land
in the Town of Vinton. |

Q And what relationship does Fraliq & Waldron
have to the property of the Falcun Corporation, if y&u know?

A Aside from the ownership entity, we have
inténded'to develop an apartment complex on that property.

Q And did Fralin & Waldron have any ownership
interest in the property owned by the Falcun Corporation

in the Town of Vinton?

A We had an option to purchase.

Q And do you still have that'option?

A Yes.

Q Do you know how this property in the Town of

Vinton owned by the Falcun Corporation on which Fralin &
Waldron has an opti;n is zoned?

A Yes, it is zoned R-2, residential-family.

Q And how long have you been in the real estate

development business?

A Myself?
Q Yes, sir.
A Since approximately 1962.‘11-
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Stoneman - Direct 10

Q Approximately 18 years?
A Excuse me, 1972; I am sorry.
Q Can you tell us, Mr. Stoneman, what uses you

can make of your property in Vinton under an R-2 zoning
ordinance?

A For multi-family residences, I believe it
allows somewhere along about eight units to theaacre and
that is where oﬁr intended use is, for the development of
a multi-faﬁily apartment project.

Q | Was that property zoned R-2, or do you know,
at the time that the Falcun Corporation acquired it?

A Of that I am not'suré.

Q Was it éoned R-2 at the time'thét the Falcun

Corporation took an option to purchase it?

A Yes, it <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>