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VIRGINIA: IN THE CIRCUIT COURT OF GLOUCESTER COUNTY 

JIMMIE W .. BROOKS * 
and * 
GLENITA SUE BROOKS * 

* 
GENE E. CASH * 
and * 
DOROTHY lVL CASH * 

* WILLIAM W .. LEGG, JR .. * 
and * 
LOIS ANN LEGG * 

* EDWARD M .. RADWANSKI * 
and * BARBARA A .. RADWANSKI * 

* 
AND * 

* PAUL J .. SULLIVAN * and * SHARI A .. SULLIVAN, * 
Plaintiffs * 

* v .. * CHANCERY N0 .. 4459 

* 8/18/86 
JANICE MARIE BARBER * 
Lot 19 * 
Belroi Farms Subdivision * Rt.. 1, Box 358K * 
Gloucester, Virginia 23061 * 

* CATHY J .. CAUBLE * Lot 13 * 
Belroi Farms Subdivision * 
Rt .. 1, Box 358B * 
Gloucester, Virginia 23061 * 

* AND * 
* 

NORRIS J .. WILLIAMS * 
and * 
CAROL J .. WILLIAMS * Lot 24 * 
Belroi Farms Subdivision * 
Rt .. 1, Box 358C * 
Gloucester, Virginia 23061, * 

Defendants 

BILL OF COMPLAINT 

Your Plaintiffs respectfully represent as follows: 

1 -
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1.. Your Plaintiffs are the owners of certain lots located in Belroi Farms Subdivision, 

Gloucester County, Virginia, which lots are subject to certain covenants, conditions 

and restrictions pertaining to said lots .. 

2.. That the Defendants are the owners of lots 19, 13, and 24 respectively 

in said Belroi Farms Subdivision .. 

3.. That the aforesaid lots 19, 13 and 24 are subject to the same covenants, 

conditions and restrictions as the other lots in Belroi Farms and more particularly 

the same covenants, conditions and restrictions as conta.ined in a certain deed 

from Belroi Farms, Inc .. to Richard J .. Margason and Jennifer P. Margason, dated 

August 12, 1980, of record in the Clerk's Office of this Court in Deed Book 23 2, 

Page 517. Said subdivision has been developed into a fine residential community 

pursuant to a general plan created in and established by said restrictions.. An 

important element of the development of said tract has been compliance with 

the restriction thus imposed on said lots and continued compliance therewith is 

essential for the protection of the value of all the homes therein. 

4.. Paragraph 6 of the aforesaid restrictions provide that: "No structure of 

a temporary character, that is, a trailer, basement, tent, shack, garage, barn, 

or other outbuilding shall be used on any lot at any time as a residence either 

temporarily or permanently if it can be seen from any adjoining lot or form the 

road(s) adjoining said lot except that a trailer may be occupied on a temporary 

basis by the owner of a lot during construction of a residence on said lot provided 

that said residence is constructed in a reasonable amount of time." 

5.. That the Defendant, Janice Marie Barber, obtained from the Gloucester 

County Building Inspector a permit for the installation of a double wide trailer 

on said lot 19 on March 14, 1985 and in pursuance thereof placed said double wide 

trailer on said lot and began to occupy the same and has occupied it continuously 

from said date until the present time. 

6. That the Defendant, Cathy J. Cauble (along with her husband and her former 
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co-owner of the property, James T. Cauble, III), obtained from the Gloucester 

County Building Inspector a permit for the installation of a double wide mobile 

home on said lot 13 on August 15, 1983 and in pursuance thereof placed said double 

wide mobile home on said lot and began to occupy the same and has occupied 

it continuously from said date until the present time. 

7. That the Defendants, Norris J. Williams and Carol J. Williams, obtained 

from the Gloucester County Building Inspector a permit for the installation of 

a double wide mobile home on said lot 24 on February 24, 1984 and in pursuance 

thereof placed said double wide moble home on said lot and began to occupy the 

same and have occupied it continuously from said date until the present time. 

8. That from the dates aforesaid until at least July 25, 1986, during which 

time each of the Defendants continued to occupy their said trailers, said D~fendants 

jointly and severally failed and refused to obtain a building permits for the 

construction of a permanent dwelling or to commence construction thereof. 

9.. That all of the Defendants' trailers can easily be seen from both adjoining 

lots and from the roads adjoining their said lots. 

10. That despite repeated requests from other lot owners in said Belroi Farms 

to remove said trailers, the Defendants, have jointly and severally failed and refused 

to do so .. 

11.. Your Plaintiffs respectfully represent that they are entitled to institute 

this suit in equity to compel compliance with the applicable restrictive covenants; 

that the enforcement of said restrictive covenants is essential to insure and 

maintain the character and quality of said subdivision; and that to permit said 

mobile homes to remain within said subdivision in breach of said restrictions would 

lower the value and decrease the desirability of all the lots in said subdivision. 

Your Plaintiffs accordingly allege that they have been and will be subjected thereby 

to irreparable injury for which they have no adequate remedy at law. 

3 
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WHEREFORE your Plaintiffs pray that this court enjoin the Defendants jointly 

and severally, to remove said mobile homes and further grant your Plaintiffs such 

other and further relief as to equity may seem meet or the nature of this case 

may require. 

R~BRUCELONG,EScii/ 
Attorney At Law 
P.O .. Box 1069 
Hayes, Virginia 23072 

Virginia: County of Gloucester 

JIMMIE W. BROOKS 
and 
GLENITA SUE BROOKS 

GENE E .. CASH 
and 
DOROTHY M .. CASH 

WILLIAM W .. LEGG, JR .. 
and 
LOIS ANN LEGG 

EDWARD M. RADWANSKI 
and 
BARBARA A. RADWANSKI 

AND 

PAUL J. SULLIVAN 
and 
SHARI A. SULLIVAN 

RECEIVED 
' ,:/'~ ~'ft ~-~~-­
.~~UG 1('~ 

Filed in the Clerk's CHi:c of the Circuit Court 

the ..... l.S ... dJy of. ....... ~~g~-~-~--·-········h 19···---~-Q King, Jr. , Clerk 
V/rit Tax $ ..... ?...~ .. ~.~-····· Tc::.:e: C arles E • 
Fee .. !lJl .•.. OO...... cr .... 
She:-:ff 20. oo ········/r ··· ······ ··-········-)·-····--.·- er" 
Total Pa1d $~~§.s~::9Jf~~~~ ... ::-d/ /V.k~-.. : .. ~-~:.!;Jf!.~~:.:.::-::. __ ,. o. c. 

F6il0131 
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MARTIN. HICKS & INGLES. Lid 

ATTORNEYS AT LAW 

GLOUCESTER. VIRGINIA 230&1 

VIRGINIA: IN THE CIRCUIT COURT OF GLOUCESTER COUNTY 

JIMMIE W. BROOKS, et al, 

Plaintiffs, 

v. CHANCERY NO. 

JANICE MARIE BARBER, et al, 

Defendants. 

---

ANSWER AND GROUNDS OF DEFENSE 

Now come your defendants for their Answer to the Bill of Complaint 

filed against them, answers and says: 

1. They admit the allegations contained in paragraph 1 of said Bill 

of Complaint. 

2. They admit the allegations contained in paragraph 2 of said Bill 

of Complaint. 

3. They admit the allegations contained in paragraph 3 of said Bill 

of Complaint. 

4. They admit the allegations contained in paragraph 4 of said Bill 

of Complaint. 

5. They deny the allegations contained in paragraph 5 of said Bill 

of Complaint and says that Janice Marie Barber has erected a permanent 

residential structure 28 feet by 60 feet on a permanent foundation on Lot 

19 and has occupied the same, that this is not a structure of a temporary 

character. 

6. Your defendants deny the allegations contained in paragraph 6 of 

said Bill of Complaint and say that Cathy Cauble, along with her former 

husband, erected a permanent residential structure 28 feet by 60 feet on a 

6 
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ATTORNEYS AT LAW 

GLOUCESTER VIRGINIA 231161 

permanent foundation on Lot 13 and has occupied same, that this is not a 

structure of a temporary character. 

7. Defendants deny the allegation contained in paragraph 7 of said 

Bill of Complaint but say that Norris J. Williams and Carol J. Williams 

have erected a permanent residential structure 24 feet by 64 feet on a 

permanent foundation on Lot 24 and have occupied same, that this is not a 

structure of a temporary character. 

8. Your defendants deny the allegations contained in paragraph 8 of 

said Bill of Complaint and say that they have never had structure of a 

temporary character on their properties, but have erected permanent homes 

on permanent foundations. 

9. Your defendants deny the allegations contained in paragraph 9 of 

said Bill of Complaint. 

10. Your defendants deny the allegations contained in paragraph 10 of 

said Bill of Complaint. 

11. Your defendants deny the allegations contained in paragraph 11 of 

said Bill of Complaint. They deny that they are in violation of 

restrictive covenants in any way. They deny they have ever at any time 

used any structure of a temporary character for a residence. 

WHEREFORE, your defendants respectfully move the court to dismiss 

said Bill of Complaint as to them with their cost in their behalf 

expended. 

JANICE MARIE BARBER 
CATHY J. CAUBLE 
NORRIS J. WILLIAMS and 
CAROL J. WILLIAMS 

7 



MARTIN. HICKS & INGLES. Ltd 

ATTORNEYS AT LAW 

GLOUCESTER. VIRGINIA 23061 

c.~ 
Martin, Hicks & Ingles, Ltd. 
P. 0. Box 708 
Gloucester, Virginia 23061 

I hereby certify a true copy of the foregoing Answer and Grounds of 

Defense was served on the plaintiffs by mailing a copy thereof by first 

class mail this 28th day of August, 1986, to R. Bruce Long, Esquire, P. 0. 

Box 1069, Hayes, Virginia 23072. 



7?. 21ruce Bong 

Joy cS. /Jong 

Charles E. King, Jr., Clerk 

!](. :Jlruce Bong, !P. G. 
::J/1/orney !Jind Counselor 711 Eaw 

cSui!e I.J, 7/6ingdon cSvuare 
?. 0. 2lox /069 

Jfayes, V1iyinia 2.3072 

September 5, 1986 

Circuit Court of Gloucester County 
Gloucester, Virginia 23061 

RE: Jimmie W. Brooks, et als 
v. 
Janice Marie Barber 
Chancery No. 4459 

Dear Charlie: 

(404) 642-6969 

(404) 474-4477 

In the above captioned matter I am enclosing herewith the originals of Motions 
For Production Of Documents which I would appreciate your filing. Copies have 
been sent to Mr .. Hicks, counsel for the defendants. 

I have also forwarded Plaintiffs' Interrogatories to each of the defendants 
to Mr. Hicks as well requesting that they be answered within 21 days .. 

Very truly yours, 
------·7 

1/)----·· 
R. Bruce Long 

RBL/har 

Enclosures 

cc: C. F. Hicks, Esq. 

. ' 
• I 
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VIRGINIA: IN THE CIRCUIT COURT OF GLOUCESTER COUNTY 

JIMMIE W .. BROOKS, et als, * 
Plaintiffs * 

* 
v. * Chancery No .. 4459 

* 
JANICE MARIE BARBER, et als * 

* 
Defendant * 

MOTION FOR PRODUCTION OF DOCUMENTS 

Come now, the plaintiffs, JIMMIE W.. BROOKS, et als, by counsel, 

pursuant to Rule 4:8 of the Rules of the Supreme Court of Virginia, and 

moves that the defendant, JANICE MARIE BARBER, produce and make 

available for inspection and/or copying, in the office of R. Bruce Long, 

P .. C .. , Attorney At Law, Suite 15, Abingdon Square, U.S .. Route 17, Hayes, 

Virginia 23072, within twenty-one (21) days from the date hereof, the 

following: 

L Any and all architecural drawings or renderings pertaining to your 

residence .. 

2.. Any and all contracts, whether executed or not, for the construction 

of your dwelling .. 

3.. Any and all governmental permits, including, but not limited to 

Health Department permits, building permits and zoning permits for 

the construction and or placement of your dwelling .. 

4.. Any and all contracts or agreements entered into for the purchase 

of your home which is the subject of this litigation, including but not 

limited to contracts, bills of sale, titles and security agreements .. 

JIMl\liE W. BROOKS, et als 

/!? •7 --. 
BY . ) · /)_______ ·~: 

Of Counsel~ 

1.0 
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CERTIFICATION 

I hereby certify that a true copy of the 

~ this s-- day of September, 1986 to C. F. Hicks, Esq., Martin, Hicks 

& Ingles, Ltd., Attorneys At Law, P.O. Box 708, Gloucester, Virginia 

23061, counsel of record for the defendant. 

R. BRUCE LONe 
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VIRGINIA: IN THE CIRCUIT COURT OF GLOUCESTER COUNTY 

JIMMIE W. BROOKS, et als, * 
Plaintiffs * 

* 
v. * Chancery No .. 4459 

* 
JANICE MARIE BARBER, et als * 

* 
Defendant * 

MOTION FOR PRODUCTION OF DOCUMENTS 

Come now, the plaintiffs, JIMMIE W. BROOKS, et als, by counsel, 

pursuant to Rule 4:8 of the Rules of the Supreme Court of Virginia, and 

moves that the defendant, CATHY J. CAUBLE, produce and make available 

for inspection and/or copying, in the office of R. Bruce Long, P .C., 

Attorney At Law, Suite 15, Abingdon Square, U.S. Route 17, Hayes, 

Virginia 23072, within twenty-one (21) days from the date hereof, the 

following: 

L Any and all architecural drawings or renderings pertaining to your 

residence .. 

2.. Any and all contracts, whether executed or not, for the construction 

of your dwelling .. 

3.. Any and all governmental permits, including, but not limited to 

Health Department permits, building permits and zoning permits for 

the construction and or placement of your dwelling .. 

4. Any and all contracts or agreements entered into for the purchase 

of your home which is the subject of this litigation, including but not 

limited to contracts, bills of sale, titles and security agreements .. 

JIMMIE W. BROOKS, et als 

~-----> -, 
' - / ' 

BY ~~~ ) ~ -J/_· 
--------------------~O~f~C~ou-n~s~;&~----------------
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CERTIFICATION 

~t.~~ 
I hereby certify that a true copy of the foregoing Motion was f:R..a.He'"d 

=H. 
this S- day of September, 1986 to C .. F .. Hicks, Esq .. , Martin, Hicks 

&: Ingles, Ltd .. , Attorneys At Law, P .. O .. Box 708, Gloucester, Virginia 

23061, counsel of record for the defendant .. 
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VIRGINIA: IN THE CIRCUIT COURT OF GLOUCESTER COUNTY 

JIMMIE W. BROOKS, et als, * 
Plaintiffs * 

* 
v. * Chancery No. 4459 

* 
JANICE MARIE BARBER, et als * 

* 
Defendant * 

MOTION FOR PRODUCTION OF DOCUMENTS 

Come now, the plaintiffs, JIM I\ liE W.. BROOKS, et als, by counsel, 

pursuant to Rule 4:8 of the Rules of the Supreme Court of Virginia, and 

moves that the defendant, NORRIS J. WILLIAMS and CAROL J .. 

WILLIAMS, produce and make available for inspection and/or copying, 

in the office of R. Bruce Long, P .C., Attorney At Law, Suite 15, Abingdon 

Square, U.S. Route 17, Hayes, Virginia 23072, within twenty-one (21) 

days from the date hereof, the following: 

1.. Any and all architecural drawings or renderings pertaining to your 

residence. 

2.. Any and all contracts, whether executed or not, for the construction 

of your dwelling. 

3.. Any and all governmental permits, including, but not limited to 

Health Department permits, building permits and zoning permits for 

the construction and or placement of your dwelling. 

4.. Any and all contracts or agreements entered into for the purchase 

of your home which is the subject of this litigation, including but not 

limited to contracts, bills of sale, titles and security agreements. 

JIMl\IIE W. BROOKS, et als 

~ .. ) L 

BY I c:_~ . ./ ) . .___ ~ 
Of Counsel 
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CERTIFICATION 

~1~~ I hereby certify that a true copy of the foregoing Motion was d 

this s-t'- day of September, 1986 to C. F .. Hicks, Esq .. , Martin, Hicks 

& Ingles, Ltd .. , Attorneys At Law, P .0. Box 708, Gloucester, Virginia 

23061, counsel of record for the defendant. 

R. BRUCE LONG 

15 



Jotm-Heary Prilltiq 
Gdftoa, YjrpUa. Foraa No. S02 PROOF OF SERVICE ,·-/7 

I I 

''· 

r 

Vffl{nia: 
r~."' 
I .-·, I 

CHANCERY NQ. ____ !I.,41.45....,9,___ __ _ 

Jimmie w. Brooks, et als 8/18/86 
SERVICE AS TO; Janice Marie Barber 

Lot 19 

VB. 

Be1roi Farms Subdivis~ 
Rt. 1 Box 358K 
Gloucester, va. 2306: 
and 

Janice Marie Barber, et als Cathy J. Cauble 
Lot 13 
Belroi Farms Subdivisi 
Rt. 1 Box 358B 
Gloucester, Va. 23061 

Retums shall be made hereon, showing service of Subpoena in Chancery issued..·--·-····· 
Ayg_\lfl!.; __ l.~.&----------····· .. ·• 19 .. 8A.., with copy of Bill of Complaint. ______________________ _ 

filed. ...... J!yg_~----1~---·············• 19.a6., attached: 

Executed on the.£~ ..... day oL~.uiC., 19£~, in the County of.&~~ 
:7z~~r.~~,_:~;t:.:t::::~~-:~:.-~-~~~--~=h ~ 
.1.4t:./..£ibj. .. ;?...§. __ f.'/.(..L.i!:d .. ~r£"'·1···1 .. c~k · .• 1.:.~-~£./.. ............... Jn person. 

/" . 
-:f.:!.t •• tl.L .. : ... C:./.. --~~'-fl.··r·-:····-······=····-----------

. SBEIUJT, ~UNTY OF ••••••••• ?.:. .. tt~~/:.;: ... , VA. 

Shertff 1 
S Fee pd Clerk BY.¥.£.~_.;(._:'· .Jlt~J:.£.Jj_6 .. , DEPUTY SBERIJT 

(U10 tho 1pa00 below if a diffenmt form tum 1a aeceuary) 

Executed in Gloucester County, Va. 

rt /'s- cff; 
--~------~--------bY 
delivering a true copy of the within 

I writ-notiC)l to C!.dl?r ~. 
{: ~t-f.<... eac in person. 

Returned and filed the .................... day of .............. ·-······---··················-·····---········• 19 ........• 

............... 1.6 ................................................... , CI..EBX. 

·-·-··········································---·······• DEPUTY CLII:BE. 



'JIARTIN. HICKS & INGLES, Ltd. 

ATTORNEYS AT LAW 

GLOUCESTER. VIRGINIA 23061 

II : 

ll 
:I 

!I 

VIRGINIA: IN THE CIRCUIT COURT FOR THE COUNTY OF GLOUCESTER 

JIMMIE W. BROOKS, et als 

Plaintiffs, 

v. CHANCERY NO. 4459 

JANICE MARIE BARBER, et als, 

Defendants. 

PRAECIPE I 
-------- i 

I 

I certify that the above styled cause is matured for trial on its · i 

merits and request the Clerk to place it on the docket to be called on 

November 3, 1986 to be set for trial without a jury. 

Dated this 28th day of October,~~ 

Counsel for: Jan~e Barber, et als 

CERTIFICATE OF SERVICE 

I certify that on the 28th day of October, 1986, I mailed a true copy 
ij 

, of the foregoing Praecipe to R. Bruce Long, Esquire, P. 0. Box 1069, 
'• ·, 

·: Hayes, Virginia 23072, counsel of record ., 

Counsel for: 
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VIRGINIA: IN THE CIRCUIT COURT FOR THE COUNTY OF GLOUCESTER 

JIMMIE W. BROOKS, et als, 
Plaintiffs 

* 
* 
* 
* v. Chancery No. 4459 

* 
JANICE MARIE BARBER, et als, * 

Defendants * 

STIPULATION 

The parties hereto do hereby agree and stipulate as follows: 

I. RE: BARBER 

1. The defendant's home was purchased from Southern Mobile Homes, 

Inc. on February 13, 1985 for $42,795.00. It consists of two (2) sections, 

resting on an undercarriage and was installed on permanent piers, and now 

has around the entire base of the home a constructed brick wall. (the parties 

have agreed that they do not stipulate as to whether or not the permanent 

brick wall constitutes a "foundation" but will rely on the Court for that 

determination based on the evidence presented at the hearing ~f this matter), 

The home also has an attached wooden deck. 

2. The home was installed on lot 19, Belroi Farms Subdivision pursuant 

to a permit issued by the Gloucester County Building Inspector dated March 

14, 1985 (copy attached) and signed by Janice M. Barber. 

3. The two units can be severed, taken off of the piers, the wooden deck 

removed) and placed on some type of low-boy and moved to another location 

and be reconstructed or reinstalled. 

4. The home is constructed to HUD Code requirements, not BOCA Code 

requirements. 

1.8 
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5. The home is a manufactured home as defined in § 36-85.3 of the Code 

of Virginia. At the time of the purchase of the home it was defined as a 

mobile home under §36-71 of the Code, which section has been repealed 

effective July 1, 1986. 

II. RE: CAUBLE 

1. The defendant's home was purchased from Forbes Homes, Elizabeth 

City, North Carolina in August, 1983. It consists of two (2) sections, 

resting on an undercarriage and was installed on permanent piers, and 

now has around the entire base of the home a constructed brick wall.(the 

parties have agreed that they do not stipulate as to whether or not the . 

permanent brick wall constitutes a "foundation" but will rely on the Court 

for that determination based on the evidence presented at the hearing 

of this matter.) The structure also has two attached wooden decks. 

2. The home was installed on lot 13, Belroi Farms Subdivision pursuant 

to a permit issued by the Gloucester County Building Inspector dated 

August 15, 1983 (copy attached) and signed by James T. Cauble, III, the 

former husband of Cathy J. Cauble. 

3. The two units can be severed, taken off the piers, the wooden 

decks removed and placed on some type of low-boy and moved to another 

location and reconstructed or reinstalled. 

4. The home is constructed to HUD Code requirements, not to BOCA 

Code requirements. 

5. The home is a manufactured home as defined in § 36-85.3 of the 

Code of Virginia. At the time of the purchase of the home it was defined 

-2-
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as a mobile home under §36-71 of the Code, which section has been 

repealed effective July 1, 1986. 

m. RE: WILLIAMS 

1. The defendants' home was purchased from Southern Mobile Home, 

Inc. in February, 1984 for $36,264.95. It consists of two (2) sections, resting 

on an undercarriage and was installed on permanent piers. The home was 

delivered to the defendants' lot in two (2) sections by a truck, each of which 

sections had a temporary hitch at the time of delivery. When the home 

was delivered it was transported on an undercarriage to which there was 

attached three (3) axles on each section and each axle contained springs . 

and wheels and the home was installed on permanent piers and now has around 

the entire base of the home a constructed brick wall. (the parties have 

agreed that they do not stipulate as to whether or not the permanent brick 

wall constitutes a "foundation" but will rely on the Court for that 

determination based on the evidence presented at the hearing of this matter). 

There is a deck attached to the back of the home and brick steps attached 

to the front of the home. 

2. The home was installed on lot 24, Belroi Farms Subdivision pursuant 

to a permit issued by the Gloucester County Building Inspector dated February 

24, 1984 (copy attached) and signed by Carol J. Williams. 

3. The two units can be severed, taken off piers, disconnected from 

the deck and the brick steps, and placed on some type of low-boy, moved 

to another location and reconstructed or reinstalled. 

-3-
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4. The home is constructed to HUD Code requirements, not to BOCA 

Code requirements. 

5. The home is a manufactured home as defined in §36-85.3 of the Code 

of Virginia. At the time of the purchase of the home it was defined as a 

mobile home under §36-71 of the Code, which section has been repealed 

effective July 1, 1986. 

IV. RE: VALUES 

The parties stipulate that each lot (land only) owned by each of the plaintiffs 

and defendants respectively are valued at approximately the same figure, and 

all would be valued at approximately $25,000.00 each. The Cauble's home is 

valued at $55,000.00, the Barber's home is valued at approximately $55,000.00 

and the Williams' home is valued at approximately $50,000.00. The Brooks' 

home is valued at $125,000.00 and the Cash's home is valued at $90,000.00. 

The Radwanski's home is not yet completed and the Legg's and Sullivan's lots 

are currently unimproved. 

SO STIPULATED: 

~-/') 

· /C, {/ -~ .-:z:;;, ::lzoin p.q. 

d. 
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March 9, 1987 

The Honorable G. Duane Holloway, Judge 
Circuit Court for the County of York 
Yorktown, VA 

RE: 
---j 1. Brooks, et a1s v. Barber, et als-Chancery No. 4-$'49 

2. Brooks, et als v. Purves-Chancery No. 4511 

Dear Judge Holloway: 

(404) 642·6969 

(404) 474-4477 

In the above captioned matter since the files are in Gloucester I am enclosing the 
following so that the Court may have an opportunity to review them prior to trial: 

1. Copy of the Bill of Complaint and Answer in each of the two cases. 
2. Copy of the Stipulation filed in each of the cases. 
3. Trial Memorandum in Brooks, et als v. Barber, et als. 

Both cases arise from the same subdivision but involve different issues and Mr. Hicks 
and I have agreed to submit a Trial Memorandum on the Brooks, et als v. Barber, et 
~ case only. We both feel that since the only issue in Brooks, et als v. Purves is whether 
or not the defendants home has been or is being constructed in a reasonable amount 
of time as required by the applicable subdivision restriction, we felt that it was not 
necessary to have a trial memorandum but simple stipulation of fact would be sufficient. 

I am sure Mr. Hicks will shortly be forwarding you his Trial Memorandum in Brooks, 
et als v. Barber, et ·als and he and I have agreed that both cases can be heard at the 
same time and we trust this will be acceptable to the Court. ,.. rf_.fi 

~r~t·'i 'V ()?' 
Respectfully yours, ·0 b\..1~- ~ '· ~ 

RBL:vaw 
Enclosures 
cc: C. F. Hicks, Esq. 

J..'- ~ttfb ? 
/ L--- . ~·~\~. 

~~~,-· -~--·-R. Bruce Long 

Charles E. King, Jr., Clerk (w /encl) · 
P. S. By consent of counsel and the Court these matters have been set for trial on March 
25~~, 198! at 8:30 a.m. By copy of this letter I am asking Mr. Hicks if he will pick up the 
or1g1nal f1les from the Court and bring them to the hearing. 

Respectfully yours, 

~t:"" 
~,) 
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VIRGINIA: IN THE CIRCUIT COURT FOR THE COUNTY OF GLOUCESTER 

JIMMIE W. BROOKS, et als, 

v. 

JANICE MARIE BARBER, et als, 

Plaintiffs 
* 
* 
* 
* 
* 
* 

Defendants * 

TRIAL MEMORANDUM 

I. ISSUE 

Chancery No. 4459 

Does the Defendant's use of their respective properties violate restrictive 

covenant number 6 of record in Deed Book 232, page 517, which reads as follows: 

"6. No structure of a temporary character, that is, a trailer, basement, tent, 

shack, garage, barn, or other outbuilding shall be used on any lot at any time 

as a residence either temporarily or permanently if it can be seen from any 

adjoining lot or from the road(s) adjoining said lot except that a trailer may be 

occupied on a temporary basis by the owner of a lot during construction of a 

residence on said lot provided that said residence is constructed in a reasonable 

amount of time." 

The plaintiffs submit that the use of the term trailer, mobile home or 

manufactured home all mean the same thing, and, in fact, are often used by 

the Courts interchangably. Black's Law Dictionary, Third Edition, defines a 

trailer as " a separate vehicle, not driven or propelled by its own power, but 

drawn by some independent power." Certainly the defendants' homes meet this 

definition to the letter. 

By way of example these terms were used interchangably by the Supreme 

Court of Montana in the case of Timmerman v. Gabriel, 470 P.2d 528 (1970). 
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That case is factually nearly on all fours to the instant case. In Timmerman 

the defendants purchased "a dwelling referred to the industry as a 'double wide 

mobile home', from a mobile home dealer. It was comprised of two structures, 

each with a steel frame underneath with springs, axles, wheels and a drawbar 

and covered with siding. The two sections were hauled to the defendant's property, 

placed on a concrete block foundation and bolted together. The wheels, springs, 

axles and drawbar were removed and returned to the factory. The operative 

restrictive covenant (No. 3) stated that "No structure of a temporary character, 

trailer, basement, tent, shack, garage, barn or other out building shall be used 

on any lot at any time, as a residence, either temporarily or permanently, nor 

shall any residential structure be occupied for residential purposes until completely 

finished." This restriction is almost the same, verbatim, as restriction No. 6 

in the instant case. In affirming the trial Court's grant of injunction, the Court 

found: 

The word to be construed here is "trailer". The house the Gabriels placed 
on their property is very similar to the typical trailer house. It has metal 
siding, a metal frame to which is attached springs, axles, wheels and 
drawbars. The fact that some of these features may be removed, and 
were removed in the instant case, does not change the basic structure 
of the house itself. The structure was sold to the Gabriels by a trailer 
sales firm while it was on their sales lot, mounted on wheels. It was later 
pulled to the Gabriels' lots by a tractor truck. The term mobile home 
is an advertising euphemism for a large house trailer and although the 
larger models of mobile homes are considerably less mobile that the smaller 
models, they are essentially similar in structure and appearance. It cannot 
be demonstrated that they are so essentially unlike a trailer as to exclude 
them from the general definition of "trailer". 

In the instant cases, the homes were purchased from mobile home dealers. 

The building permits show two of them to be referred to as "mobile homes" and 

the other as a "trailer". The parties have stipulated that the homes rest on an 
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undercarriage, are installed on piers, can be severed and re-connected at another 

· site and are built to HUD Code, not BOCA Code. Mobile home construction 

is now governed by HUD Code whereas "stick built" homes are built to the state 

wide (BOCA) building code. 

In Brownfield Subdivision, Inc. v. McKee, 334 N.E. 2d 131 (1975), the Court 

was faced with facts which parallel the instant cases. There, the defendants' 

home was manufactured in two separate sections designed to be joined together. 

The sections were built upon detachable running gears, i.e., upon undercarriages, 

springs, axles, wheels and hitches designed to permit removal to the location 

where the structure was to be installed. In Brownfield the sections were actually 

installed on a foundation, not just on piers as is the case in this litigation. And 

a family room was added after installation, whereas in the instant cases, only 

decks and steps have been attached or added. 

The restrictive covenant in Brownfield provided in part: "No structure of 

a temporary character, trailer, basement, tent, shack, mobile home or garage 

shall be used on a Lot, at any time, as a residence, either temporarily or 

permanently. n 

The defendant in Brownfield testified that he was aware of the restriction. 

In the instant case the defendants, in their Answer and Grounds of Defense, have 

admitted that their lots are subject to the operative covenant. Further, in 

Brownfield, the defendant admitted that his home could be moved to another 

location though "the structure would first have to be dismantled". All of the 

defendants here have stipulated that their units can be moved to another location, 

after removal from their piers. In Brownfield, the evidence showed that when 
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sold the home was advertised as 'double wide mobile home". In the instant case, 

the evidence will show that the defendants homes were purchased from mobile 

home dealers, that one of them, the Norris home was, when purchased by Norris, 

a used mobile home which had previously been repassed from another party. 

The evidence will also show that one of the defendants, Janice Barber, has listed 

her home for sale and the same has been advertised as a "1985 Parkway 

Doublewide". 

The Court in Brownfield cited Timmerman v. Gabriel, supra, and went on 

to state: "The majority of Courts considering the question have held that removing 

the wheels or running gear of a mobile home and placing it on a permanent 

foundation does not convert the home into a permanent structure." 

The parties have stipulated that these homes are now defined as "manufactured 

homes" in §36-85.3 of the Code of Virginia, but when purchased they were defined 

as "mobile homes" under §36-71 of the Code. Section 36-85.3 is in substance 

the same as §36-71 and clearly represents a paralleling in terminology of the 

Code of Virginia with the Federal Manufactured Home Construction and Safety 

Standards Act (42 U.S.C., Section 5402). The Federal statute was adopted in 

1980 and replaced the term "mobile home" with the term "manufactured home". 

However, the substance of the definition remains unchanged. 

Further, in the instant cases, all three homes have affixed to them the 

certification label required for double wide homes by §3280.8 of the Federal 

standards, 24 C.F.R. §3280.1 et seq. As required by the Federal standards, each 

label contains a three letter designation followed by a six digit number. 

Your Plaintiffs also submit that the defendants' hoines all fit perfectly the 

... Q 
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definition of a nmobile home" as set forth in Virginia Code Section 46.1-1 (38) 

which reads as follows: "A structure, transportable in 1 or more sections, which 

in the traveling mode is 8 body feet or more in.- width or 40 body feet or more 

in length, or, when erected on site, is 320 or more square feet, and which is built 

on a permanent chassis and designed to be used as a dwelling with or without 

a permanent foundation when connected to the required utilities, and includes 

the plumbing, heating, air-conditioning, and electrical systems contained therein." 

The word chassis is defined in Section 3280.902 of the Federal Standards to mean 

"the entire transportation system comprising the following subsystems: drawbar 

and coupling mechanism, frame, running gear assembly and lights." There can 

be absolutely no question but thatall three of the double wide trailers in the case 

at bar are built on a permanent chassis. 

CONCLUSION 

All three of the defendants' homes are double wide trailers and can easily 

be seen from both adjoining lots and roads to the defendants' lots. Your plaintiffs 

submit that if the defendants' homes were single wides they would'nt even be 

advancing their defense of "permanent residential structures". In fact this Court 

has heretofore ordered the removal of a single wide trailer from this very 

subdivision, Brooks, et als v. Harvey, Chancery No. 4236. (January 1986). 

The defendants seek to convince this Court that they should be allowed to 

remain because they reside in double wide trailers rather than single wide trailers. 

However, this Court has also heretofore ruled that a home possessing the same 

exact characteristics as the defendants' homes was violative of almost the precise 

same restrictive covenants as in the case at bar, and thus was to be excluded 
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from a subdivision. M.L.T. v. Winslow, Chancery No. 4193 (August 1986). 

Further, the position advanced by the defendants is not supported by the 

great weight of authority both in the Commonwealth of Virginia and, in fact, 

throughout the United States. 

The Court should also take note of the great disparity in values, as stipulated, 

of the defendants double wide trailers and the plaintiffs' stick built homes. 

The restrictive covenants are clear on their face and are violated by the 

defendants' doublewide trailers. Accordingly, the injunction sought by your 

platiniffs should be granted. 

··) ) 
v· ... \ 

i. BRuc"i: LrJNG, ESQ. 
Attorney At Law 
P. 0. Box 1069 
Hayes, VA 23072 

JII\1MIE W. BROOKS, et als 
.----·-----.::> ' ~; 

;_--- .. 
BY: ~ . / :>---oU. 

OF C NSEL 

CERTIFICATION 

I hereby certify that a copy of the foregoing Trial Memorandum was mailed this 

, 1987 to C. F. HICKS, ESQ., Martin, Hicks & Ingles, Ltd., 

Attorneys At Law, Gloucester, Virginia 23061, counsel of record for the Defendants. 
•") ) 

r-- ./~/ 
R. BRUCE LONG ,_.-
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March 9, 1987 

The Honorable G. Duane Holloway, Judge 
Circuit Court for the County of York 
Yorktown, VA 

RE: 
1. Brooks, et als v. Barber, et als-Chancery No. 4549 
2. Brooks, et als v. Purves-Chancery No. 4511 

Dear Judge Holloway: 

(404) 642-6969 

(404) 474-4477 

In the above captioned matter since the files are in Gloucester I am enclosing the 
following so that the Court may have an opportunity to review them prior to trial: 

1. Copy of the Bill of Complaint and Answer in each of the two cases. 
2. Copy of the Stipulation filed in each of the cases. 
3. Trial Memorandum in Brooks, et als v. Barber, et als. 

Both cases arise from the same subdivision but involve different issues and Mr. Hicks 
and I have agreed to submit a Trial Memorandum on the Brooks, et als v. Barber, et 
als case only. We both feel that since the only issue in Brooks, et alS v. Purves is whether 
or not the defendants home has been or is being constructed in a reasonable amount 
of time as required by the applicable subdivision restriction, we felt that it was not 
necessary to have a trial memorandum but simple stipulation of fact would be sufficient. 

I am sure Mr. Hicks will shortly be forwarding you his Trial Memorandum in Brooks, 
et als v. Barber, et als and he and I have agreed that both cases can be heard at the 
same time and we trust this will be acceptable to the Court. 

Respectfully yours, 

?2f~ 
<.. 

RBL:vaw 
Enclosures 
cc: C. F. Hicks, Esq. 

R. Bruce Long 

Charles E. King, Jr., Clerk (w /encl) 
P. S. By consent of counsel and the Court these matters have been set for trial on March 
25~~, 198:' at 8:30a.m. By copy of this letter I am ~sking Mr. Hicks if he will pick up the 
original f1les from the Court and bring them to the hearing. 

Respectfully yours, 
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VIRGINIA: IN THE CIRCUIT COURT FOR THE COUNTY OF GLOUCESTER 

JIMMIE W. BROOKS, et als, * 

v. 

JANICE MARIE BARBER, et als, 

Plaintiffs * 
* 
* 
* 
* 

Defendants * 

TRIAL MEMORANDUM 

I. ISSUE 

Chancery No. 4459 

Does the Defendant's use of their respective properties violate restrictive 

covenant number 6 of record in Deed Book 232, page 517, which reads as follows: 

"6. No structure of a temporary character, that is, a trailer, basement, tent, 

shack, garage, barn, or other outbuilding shall be used on any lot at any time 

as a residence either temporarily or permanently if it can be seen from any 

adjoining lot or from the road(s) adjoining said lot except that a trailer may be 

occupied on a temporary basis by the owner of a lot during construction of a 

residence on said lot provided that said residence is constructed in a reasonable 

amount of time." 

The plaintiffs submit that the use of the term trailer, mobile home or 

manufactured home all mean the same thing, and, in fact, are often used by 

the Courts interchangably. Black's Law Dictionary, Third Edition, defines a 

trailer as " a separate vehicle, not driven or propelled by its own power, bu·t 

drawn by some independent power." Certainly the defendants' homes meet this 

definition to the letter. 

By way of example these terms were used interchangably by the Supreme 

Court of Montana in the case of Timmerman v. Gabriel, 470 P.2d 528 (1970). 
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That case is factually nearly on all fours to the instant case. In Timmerman 

the defendants purchased "a dwelling referred to the industry as a 'double wide 

mobile home', from a mobile home dealer. It was comprised of two structures, 

each with ·a steel frame underneath with springs, axles, wheels and a drawbar 

and covered with siding. The two sections were hauled to the defendant's property, 

placed on a concrete block foundation and bolted together. The wheels, springs, 

axles and drawbar were removed and returned to the factory. The operativ~ 

restrictive covenant (No. 3) stated that "No structure of a temporary character, 

trailer, basement, tent, shack, garage, barn or other out building shall be used 

on any lot at any time, as a residence, either temporarily or permanently, nor 

shall any residential structure be occupied for residential purposes until completely 

finished." This restriction is almost the same, verbatim, as restriction No. 6 

in the instant case. In affirming the trial Court's grant of injunction, the Court 

found: 

The word to be construed here is "trailer". The house the Gabriels placed 
on their property is very similar to the typical trailer house. It has metal 
siding, a metal frame to which is attached springs, axles, wheels and 
drawbars. The fact that some of these features may be removed, and 
were removed in the instant case, does not change the basic structure 
of the house itself. The structure was sold to the Gabriels by a trailer 
sales firm while it was on their sales lot, mounted on wheels. It was later 
pulled to the Gabriels' lots by a tractor truck. The term mobile home 
is an advertising euphemism for a large house trailer and although the 
larger models of mobile homes are considerably less mobile that the smaller 
models, they are essentially similar in structure and appearance. It cannot 
be demonstrated that they are so essentially unlike a trailer as to exclude 
them from the general definition of "trailer". 

In the instant cases, the homes were purchased from mobile home dealers. 

The building permits show two of them to be referred to as "mobile homes" and 

the other as a "trailer". The parties have stipulated tfiat the homes rest on an 
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undercarriage, are installed on piers, can be severed and re-connected at another 

site and are built to HUD Code, not BOCA Code. Mobile home construction 

is now governed by HUD Code whereas "stick built" homes are built to the state 

wide (BOCA) building code. 

In Brownfield Subdivision, Inc. v. McKee, 334 N .E. 2d 131 (1975), the Court 

was faced with facts which parallel the instant cases. There, the defendants' 

home was manufactured in two separate sections designed to be joined togethe~. 

The sections were built upon detachable running gears, i.e., upon undercarriages, 

springs, axles, wheels and hitches designed to permit removal to the location 

where the structure was to be installed. In Brownfield the sections were actually 

installed on a foundation, not just on piers as is the case in this litigation. And 

a family room was added after installation, whereas in the instant cases, only 

decks and steps have been attached or added. 

The restrictive covenant in Brownfield provided in part: "No structure of 

a temporary character, trailer, basement, tent, shack, mobile home or garage 

shall be used on a Lot, at any time, as a residence, either temporarily or 

permanently. n 

The defendant in Brownfield testified that he was aware of the restriction. 

In the instant case the defendants, in their Answer and Grounds of Defense, have 

admitted that their lots are subject to the operative covenant. Further, in 

Brownfield, the defendant admitted that his home could be moved to another 

location though "the structure would first have to be dismantled". All of the 

defendants here have stipulated that their units can be moved to another location, 

after removal from their piers. In Brownfield, the eviaence showed that when 

-3-



!if. 21rue• Bon~, 
!P.a 

21/orn.y ~I St~• 
!P. 0. 2ox 1069 

Jl•y•1. ViiyinitJ 
23072 

(404) 642-6969 

(404) 474-4477 

sold the home was advertised as 'double wide mobile home". In the instant case, 

the evidence will show that the defendants homes were purchased from mobile 

home dealers, that one of them, the Norris home was, when purchased by Norris, 

a used mobile home which had previously been repassed from another party. 

The evidence will also show that one of the defendants, Janice Barber, has listed 

her home for sale and the same has been advertised as a "1985 Parkway 

Doublewide". 

The Court in Brownfield cited Timmerman v. Gabriel, supra, and went on 

to state: "The majority of Courts considering the question have held that removing 

the wheels or running gear of a mobile home and placing it on a permanent 

foundation does not convert the home into a permanent structure." 

The parties have stipulated that these homes are now defined as "manufactured 

homes" in §36-85.3 of the Code of Virginia, but when purchased they were defined 

as "mobile homes" under §36-71 of the Code. Section 36-85.3 is in substance 

the same as §36-71 and clearly represents a paralleling in terminology of the 

Code of Virginia with the Federal Manufactured Home Construction and Safety 

Standards Act (42 U.S.C., Section 5402). The Federal statute was adopted in 

1980 and replaced the term "mobile home" with the term "manufactured home". 

However, the substance of the definition remains unchanged. 

Further, in the instant cases, all three homes have affixed to them the 

certification label required for double wide homes by §3280.8 of the Federal 

standards, 24 C.P.R. §3280.1 et seq. As required by the Federal standards, each 

label contains a three letter designation followed by a six digit number. 

Your Plaintiffs also submit that the defendants' hoines all fit perfectly the 
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definition of a "mobile home" as set forth in Virginia Code Section 46.1-1 (38) 

which reads as follows: "A structure, transportable in 1 or more sections, which 

in the traveling mode is 8 body feet or more in width or 40 body feet or more 

in length, or, when erected on site, is 320 or more square feet, and which is built 

on a permanent chassis and designed to be used as a dwelling with or without 

a permanent foundation when connected to the required utilities, and includes 

the plumbing, heating, air-conditioning, and electrical systems contained therein." 

The word chassis is defined in Section 3280.902 of the Federal Standards to mean 

"the entire transportation system comprising the following subsystems: drawbar 

and coupling mechanism, frame, running gear assembly and lights." There can 

be absolutely no question but thatall three of the double wide trailers in the case 

at bar are built on a permanent chassis. 

CONCLUSION 

All three of the defendants' homes are double wide trailers and can easily 

be seen .from both adjoining lots and roads to the defendants' lots. Your plaintiffs 

submit that if the defendants' homes were single wides they would'nt even be 

advancing their defense of "permanent residential structures". In fact this Court 

has heretofore ordered the removal of a single wide trailer from this very 

subdivision, Brooks, et als v. Harvey, Chancery No. 4236. (January 1986). 

The defendants seek to convince this Court that they should be allowed to 

remain because they reside in double wide trailers rather than single wide trailers. 

However, this Court has also heretofore ruled that a home possessing the same 

exact characteristics as the defendants' homes was violative of almost the precise 

same restrictive covenants as in the case at bar, and thus was to be excluded 

-5-
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from a subdivision. M.L.T. v. Winslow, Chancery No. 4193 (August 1986). 

Further, the position advanced by the defendants is not supported by the 

great weight of authority both in the Commonwealth of Virginia and, in fact, 

throughout the United States. 

The Court should also take note of the great disparity in values, as stipulated, 

of the defendants double wide trailers and the plaintiffs' stick built homes. 

The restrictive covenants are clear on their face and are violated by the 

defendants' doublewide trailers. Accordingly, the injunction sought by your 

platiniffs should be granted. 

2~~Q. 
Attorney At Law 
P. 0. Box 1069 
Hayes, VA 23072 

CERTIFICATION 

I hereby certify that a copy of the foregoing Trial Memorandum was mailed this 

/5 c.,;, day of 111~.,-4.._ , 1987 to c. F. HICKS, ESQ., Martin, Hicks & Ingles, Ltd., 

Attorneys At Law, Gloucester, Virginia 23061, counsel of record for the Defendants. 

R.' BRUCE LONG 
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C. FliPPO HICKS 
MCCLANAHAN INGLES 

ROBERT D. HICKS 

MARTIN, HICKS & INGLES, LTD. 
ATTORNEYS AND COUNSELORS AT LAW 

COURT CIRCLE. P.O. BOX 708 
GLOUCESTER, VIRGINIA 23061 

(804) 69J..2SOO (804) 877-7371 

March 19, 1987 

The Honorable G. Duane Holloway, Judge 
Circuit Court of York County 
P. 0. Box 371 
Yorktown, Virginia 23690 

Re: Brooks, et als v. Barber, et als, Chancery No. 4459 

Dear Judge Holloway: 

OF COUNSEL 
JAMES BIJ\ND MARTIN 

Enclosed please find my Memorandum on behalf of the defendants in the 
above captioned matter which is currently scheduled to be heard on March 
25, 1987. 

Thank you. 

CFH:mlm 

Enclosure 

Sincerely yours, 

r, } ·J./l t_./,;.:; 1 /:; .. l' ., . . (Jhi:.l"l\..' 

C. F. Hicks 

fj.A:"? .-::3 

~ 
. 

'- '"' ' 

,. .... 
·.~···~ 
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MARTIN, HICKS & INGLES, Ltd. 

ATTORNEYS AT LAW 

GLOUCESTER. VIRGINIA 23011 

VIRGINIA: IN THE CIRCUIT COURT OF GLOUCESTER COUNTY 

JIMMIE W. BROOKS, et al, 

Plaintiffs, 

v. 

JANICE MARIE BARBER, et al, 

Defendants. 

CHANCERY NO. 4459 

MEMORANDUM ON BEHALF OF THE DEFENDANTS 

All of the parties to this suit are lot owners in a subdivision 

located in Gloucester County, Virginia, known as Belroi Farms. The sole 

issue in this suit is interpretation of paragraph number 6 of the 

restrictive covenants of Belroi Farms. Paragraph number 6 provides, 11 No 

structure of a temporary nature, that is, a trailer, a basement, tent, 

shack, garage, barn, or other out building shall be used on any lot at any 

time as a residence either temporarily or permanently if it can be seen 

from any adjoining lot or from the road(s) adjoining said lot. Except 

that a trailer may be occupied on a temporary basis by the owner of the 

lot during the construction of a residence on said lot provided that said 

residence is constructed in a reasonable amount of time." 

All three defendants in this case had erected on their lots what were 

under the laws of Virginia at the time they were acquired defined as a 

double wide mobile home, but which under the laws of Virginia as of July 

1, 1986 are now defined under §36-85.3 of the Code of Virginia as a 

anufactured home. Prior to July 1, 1986 they were defined as a mobile 

home under §36-71 of the Code. There is no question but that each home 

the defendants contains in excess of 1,300 square feet of finished floor 

area and therefore, are in compliance with paragraph 1 of the restrictions 

~iO 
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of Belroi Farms which provide, "Only one (1) single family dwelling shall 

be placed on each lot, containing no less than one thousand three hundred 

(1,300) square feet of finished floor area exclusive of garages and 

porches*" Stipulations have been made between the parties that each one 

of the defendants homes were transported in two sections, were installed 

on permanent piers and that there is now around the entire base of the 

home, a constructed brick wall. That there is attached to all three of 

the homes, wooden decks. 

The Supreme Court of Virginia has held in the question of whether an 

item is personal property or has itself become realty is determined by 

three general tests: "{1) annexation of the property to the realty, {2) 

adaptation to the use or purpose to which that part of the realty with 

which the property is connected is appropriated, and {3) the intention of 

the parties. The intention of the party making the annexation is the 

chief test to be considered in determining whether the chattel has been 

converted into a fixture." Transco corp v. Prince William County, 210 Va. 

550, at 555, 172 S.E. 2d 757 at 761-762 {1970). The court also said in 

this case that, "when the owner of land annexes chattels, any doubt as to 

his intention to annex them permanently will usually be resolved in favor 

of such intent." JE.., 210 V a. at 556, 172 S. E. 2d at 762. 

New Jersey public law, 1983 Chapter 386, has defined, ""trailer" 

means a recreational vehicle, travel trailer, camper, other transportable 

temporary dwelling unit, with or without its own motor power, designed and 

constructed for travel and recreational purposes to be installed on a 

non-permanent foundation if install at ion is required. 11 The same 1 aw also 

defines "'permanent foundation' means a system of support installed either 
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partial or entirely below grade, which is: {1) capable of transferring all 

design loads imposed by upon the structure into soil or bedrock without 

failure." 

The Suprane Court of Pennsylvania has held, "this Court has held that 

it is arbitrary to apply the classification of •mobile home• or •trailer 1 

to a structure which once improved will not in fact be a mobile home or a 

trailer either as defined by the local zoning ordinance or by common 

sense." Anstine v. Zoning Board of Adjustment, 411 Pa. 33, 190 a. 2d 712, 

1963. In citing that case more recently the Pennsylvania court held, "The 

record lacks evidence of any reason or justification classifying an 

immobile, single section dwelling structure, permanently affixed to the 

realty, differently than a conventional on-site built home or a 

multi-section dwelling structure." Lane v. Zoning Board of Adjustment, 

501 Pa. 224, 460 a. 2d 1088 {1983). 

The Supreme Court of Michigan in the case of Robinson Township v. 

Knoll, 410 Michigan Reports 293, held that while 30 years ago municipality 

could limit the use of trailers to trailer parks, today•s mobile homes 

compare favorably with site-built housing in size, safety and 

attractiveness. The court further said that in determining whether a unit 

is a trailer or not it must be directed to the dwelling as it exists on 

the land and not to its characteristics when it is delivered to the site. 

The facts in this case are similar to those that were involved in the 

ase of Hussey v. Ray. Texas 1970 case sited in 1970, 462 S.W. 2d 45, 

here the restriction alleged to be violated provided, "No trailer, tent, 

stable or barn shall be placed, erected or be permitted to remain 

n any lot, nor shall any structure of a temporary character be used at 
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any time as a residence." The Court said, "The record shows that appellee 

and his wife purchased the lot in question in the Hussey Addition on July 

14, 1964. Subsequently, on or about November 25, 1969, they purchased a 

new mobile home at a cost of $4,250.00 and moved the same on the lot. The 

mobile home was 12 feet in width and 52 feet in length, and contained two 

bedrooms, a living room, kitchen and bath and was fully equipped with a 

cook stove, heater, refrigerator, and other facilities. After placing it 

on the lot, they removed the wheels therefrom and placed it upon a 

permanent concrete block foundation. Appellee obtained connections to the 

city water lines, electric power lines, and telephone lines, and installed 

a permanent type sewage system. At all time subsequent to the erection of 

the structure, appellee and his wife used the same as their permanent home 

and have not used it for any other purpose." The court held, "Appellees' 

claim that their mobile home has been fully converted into a permanent 

residence with all the conveniences and attributes of a modern one-family 

dwelling, appears to have been conclusively established. The structure 

erected on the lot was built for human habitation, has all the attributes 

of a permanent type dwelling, was used as such and was fixed to the realty 

by various connnections. Undoubtedly it could be moved from its 

foundation to another location but so can any wooden frame house. It 

occurs to us that when viewed in a light most favorable to the free use of 

the lot, the restriction is not sufficient to prohibit the type of 

structure involved here." 

In the case of Heath v. Parker, 93 N.M. 680, 604 P. 2d 818, 1980, the 

Supreme Court of New Mexico held that a double-wide mobile home was 

substantially the same as a conventional one-family dwelling. The Court 
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said that the restrictive covenant only spoke in general terms prohibiting 

trailers from being placed on the lots. The dedicating instrument did not 

distinguish the difference between a trailer, a house trailer, a mobile 

home or a horse trailer, a truck trailer or any other possible permotation 

of the word trailer could have been contemplated. The Court further said 

absence some clarity, it declined to enforce the blanket restrictive 

covenants against the defendants from putting a double-wide mobile home on 

their 1 ot. 

The case of Kinchen v. Layton, Supreme Court of Mississippi, in 1984, 

457, So. 2d 353, involved a manufactured unit which was manufactured in 

Georgia was transportated to Mississippi and placed on a lot after the 

removal of the wheels, running gears and tow bars, on previously prepared 

masonary peers and then two sections were connected and certain additions 

and refinements were made. Reaffirming that Courts do not look with favor 

on restrictive covenants, it held that a restriction which provided, "6. 

TEMPORARY STRUCTURES: No structure of a temporary character, basement, 

tent, shack, garage, or other outbuilding shall be placed upon or used on 

any lot at any time for purpose either temporarily or permanently, 11 did 

not prevent the erection of a manufactured unit similar to the ones owned 

by the defendants. 

At 457 So. 2d 347, the Court said, 11 The problem we confront is, how 

does one determine the •temporary character• vel non of a structure? We 

can easily determine its height, its floor space, its type of construction 

or even within wide latitude its aesthetic appearance. 'Temporary 

character•, however, is a quality which arguably either no structure has, 

or, in a wider sense, every structure has. 
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"These points lead inescapably to the conclusion that the covenant in 

issue is ambiguous. As such it must be construed most strongly against 

the parties seeking to enforce it and to restrict land use. Those parties 

here are Kinchen, Knotts, Alston and the Briarwood Homeowners 

Association. 

"Under the circumstances, the structure as it has been described to 

us in the record seems clearly suitable as a home of some permanence. 

Stick-by-stick built structures of the same basic design and functional 

utility would not be prohibited under these covenants. The fact that this 

structure was in large part put together in another state and transported 

to Harrison County, Mississippi would not seem to deprive it of its trait 

as of • permanent character •. u 

The Court of Appeals of Michigan in the case of North Cherokee 

Villa e Membershi 

asked to decide whether a restrictive covenant banning 11 house trailers and 

tents 11 can be interpreted to include within its prohibition the placement 

of a 11 double-wide" mobile home, and they went on to say that, "The mobile 

home, manufactured in two halfs and carted separately to the premises, 

bore a certificate of title denominating it as a 11 trailer coach, 

double-wide 11
." The two sections were placed on a concrete block 

foundation and bolted together after removal of the two separate chassis 

then constituted a edifice with dimensions of 44 feet by 24 feet. The 

Court held that this was not a house trailer. Of course, in the present 

case we have just the use of the word trailer, not even the word house 

trailer in the Belroi Farms restrictions. 
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The Supreme Court of Virginia in the case of Hening, Jr., et al v. 

Maynard, Jr., 227 Va. 113 (1984), held at page 117, "It is well 

established that restrictive covenants are not favored and must be 

strictly construed, and the burden is on the person seeking to enforce the 

restrictions to prove that they apply to the acts of which he complains." 

The only recent case that counsel for the defendants have been able 

to find from Virginia relating to restrictions that are similar to this 

case is one of Marks, et al v. Wingfield, et al, 331 S.E. 2d 463, 

(Virginia 1985). All lots in the subdivision in question were subject to 

the following restrictive covenants: 

"1. No shacks, tents, house trailers, or temporary dwellings of any 

kind whatsoever shall be erected on the property. 

"2. Lots hereby conveyed shall be used and occupied for residential 

purposes only, and only one single family residence shall be constructed 

on any lot." 

The case arose because lot owners had placed mobile campers on the 

property that were either towed or driven upon the land. When in place, 

the campers were supported by jacks or bricks, however such supports, 

hile they were desirable were not necessary. The campers were suitable 

or use as temporary dwellings and from time to time some of the 

efendants did sleep in them over night. Electric and gas utilities 

onnected to the campers. The court he 1 d at page 331 S. E. 2d at 465, "We 

elieve it is clear from the reading of both restr)ctions that developer 

nd his immediate grantees intended to exclude all types of temporary 

esidences in the subdivision. Indeed, one restriction expressly 

rohibits 'temporary dwellings of any kind whatsoever•. Because campers 
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are used for temporary residence, they fall within the prohibition. The 

mere fact they have been used sparingly as living quarters is of little 

significance. More significantly, the campers are susceptible to 

residential use and, at times, have been so used." In this case though 

where the restriction used the words "house trailers" and the one for 

Belroi Farms does not use "house trailers". The court held of the camper 

which was pulled on to the lot and used in that position, was not put on 

any foundation was not a temporary structure. Here we have a double-wide 

unit of over 1300 square feet on permanent peers, bricked up walls under 

the residences and attached decks or proches. 

CONCLUSION 

It is the law in virtually ever state in this nation that restrictive 

covenants are not favored and must be strictly construed and that the 

party who seeks to enforce the restriction has the burden to prove that it 

prescribes the action which he complains. The language in this case 

speaks of constructions of a temporary nature. It mentions trailers, does 

not say house trailer, does not say mobile home, are prohibited. The 

majority of the courts in the last decade in this country have held that a 

double-wide mobile home is not a temporary structure and is not a 

11 trailer". In fact, on March 2, 1984, President Ronald Reagan signed a 

bill that makes Veterans Administration Guaranty Mortgage and Financing 

for manufactured homes available on a same basis as that prescribed for 

site build housing. A year previous to that the Department of Housing and 

Urban Development made manufactured housing eligible for Federal Housing 

Administration (FHA) 30 year mortgage financing the defendants homes are 

not prohibited by the restrictive covenants. 
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Martin, Hicks & Ingles, Ltd. 
P. 0. Box 708 
Gloucester, Virginia 23061 

Respectfully submitted, 

JANICE MARIE BARBER 
CATHY J. CAUBLE 
NORRIS J. WILLIAMS and 
CAROL J. WILLIAMS 

By~ 

I hereby certify a copy of the foregoing Memorandum was served on the 

plaintiff by mailing a copy thereof by first class mail this 19th day of 

March, 1987, toR. Bruce Long, Esquire, P. 0. Box 1069, Hayes, Virginia 

23072. 

Counsel 
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VIRGINIA: IN THE CIRCUIT COURT OF GLOUCESTER COUNTY 

JIMMIE W. BROOKS * and * GLENITA SUE BROOKS * 
* GENE E. CASH * and * DOROTHY M. CASH * 
* WILLIAM W. LEGG, JR. * and * LOIS ANN LEGG * 
* EDWARD M .. RADWANSKI * and * BARBARA A. RADWANSKI * 
* AND * 
* PAUL J. SULLIVAN * and * SHARI A. SULLIVAN, * Plaintiffs * 
* 

v. * CHANCERY NO. 
* 

JANICE MARIE BARBER * 
Lot 19 * Belroi Farms Subdivision * Rt .. 1, Box 358K * 
Gloucester, Virginia 23061 * 

* CATHY J. CAUBLE * Lot 13 * Belroi Farms Subdivision * Rt .. 1, Box 358B * Gloucester, Virginia 23061 * 
* AND * 
* NORRIS J. WILLIAMS * and * CAROL J. WILLIAMS * Lot 24 * 

Belroi Farms Subdivision * Rt .. 1, Box 358C * Gloucester, Virginia 23061, * 
Defendants 

BILL OF COMPLAINT 

Your Plaintiffs respectfully represent as follows: 
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1. Your Plaintiffs are the owners of certain lots located in Belroi Farms Subdivision, 

Gloucester County, Virginia, which lots are subject to certain covenants, conditions 

and restrictions pertaining to said lots .. 

2.. That the Defendants are the owners of lots 19, 13, and 24 respectively 

in said Belroi Farms Subdivision .. 

3.. That the aforesaid lots 19, 13 and 24 are subject to the same covenants, 

conditions and restrictions as the other lots in Belroi Farms and more particularly 

the same covenants, conditions and restrictions as contained in a certain deed 

from Belroi Farms, Inc .. to Richard J. Margason and Jennifer P .. Margason, dated 

August 12, 1980, of record in the Clerk's Office of this Court in Deed Book 232, 

Page 517.. Said subdivision has been developed into a fine residential community 

pursuant to a general plan created in and established by said restrictions.. An 

important element of the development of said tract has been compliance with 

the restriction thus imposed on said lots and continued compliance therewith is 

essential for the protection of the value of all the homes therein. 

4.. Paragraph 6 of the aforesaid restrictions provide that: "No structure of 

a temporary character, that is, a trailer, basement, tent, shack, garage, barn, 

or other outbuilding shall be used on any lot at any time as a residence either 

temporarily or permanently if it can be seen from any adjoining lot or form the 

road(s) adjoining said lot except that a trailer may be occupied on a temporary 

basis by the owner of a lot during construction of a residence on said lot provided 

that said residence is constructed in a reasonable amount of time .. " 

5.. That the Defendant, Janice Marie Barber, obtained from the Gloucester 

County Building Inspector a permit for the installatio.n of a double wide trailer 

on said lot 19 on March 14, 1985 and in pursuance thereof placed said double wide 

trailer on said lot and began to occupy the same and has occupied it continuously 

from said date until the present time .. 

6.. That the Defendant, Cathy J .. Cauble (along with her husband and her former 
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co-owner of the property, James T. Cauble, III), obtained from the Gloucester 

County Building Inspector a permit for the installation of a double wide mobile 

home on said lot 13 on August 15, 1983 and in pursuance thereof placed said double 

wide mobile home on said lot and began to occupy the same and has occupied 

it continuously from said date until the present time. 

7. That the Defendants, Norris J. Williams and Carol J. Williams, obtained 

from the Gloucester County Building Inspector a permit for the installation of 

a double wide mobile home on said· lot 24 on February 24, 1984 and in pursuance 

thereof placed said double wide moble home on said lot and began to occupy the 

same and have occupied it continuously from said date until the present time. 

8.. That from the dates aforesaid until at least July 25, 1986, during which 

time each of the Defendants continued to occupy their said trailers, said D~fendants 

jointly and severally failed and refused to obtain a building permits for the 

construction of a permanent dwelling or to commence construction thereof. 

9. That all of the Defendants' trailers can easily be seen from both adjoining 

lots and from the roads adjoining their said lots. 

1 0.. That despite repeated requests from other lot owners in said Belroi Farms 

to remove said trailers, the Defendants, have jointly and severally failed and refused 

to do so .. 

11. Your Plaintiffs respectfully represent that they are entitled to institute 

this suit in equity to compel compliance with the applicable restrictive covenants; 

that the enforcement of said restrictive covenants is essential to insure and 

maintain the character and quality of said subdivision; and that to permit said 

mobile homes to remain within said subdivision in breach of said restrictions would 

lower the value and decrease the desirability of all the lots in said subdivision. 

Your Plaintiffs accordingly allege that they have been and will be subjected thereby 

to irreparable injury for which they have no adequate remedy at law. 
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WHEREFORE your Plaintiffs pray that this court enjoin the Defendants jointly 

and severally, to remove said mobile homes and further grant your Plaintiffs such 

other and further relief as to equity may seem meet or the nature of this case 

may require .. 

R. BRUCE LONG, ESQ .. 
Attorney At Law 
P .. O. Box 1069 
Hayes, Virginia 23072 
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JIMMIE W. BROOKS 
and 
GLENITA SUE BROOKS 

GENE E. CASH 
and 
DOROTHY M. CASH 

WILLIAM W. LEGG, JR. 
and 
LOIS ANN LEGG 

EDWARD M .. RADWANSKI 
and 
BARBARA A. RADWANSKI 

AND 

PAUL J. SULLIVAN 
and 
SHARI A. SULLIVAN 

BY 
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VIRGINIA: IN THE CIRCUIT COURT OF GLOUCESTER COUNTY 

JIMMIE W. BROOKS, et al, 

Plaintiffs, 

v. CHANCERY NO. __ 

JANICE MARIE BARBER, et al, 

Defendants. 

ANSWER AND GROUNDS OF DEFENSE 

Now come your defendants for their Answer to the Bill of Complaint 

filed against them, answers and says: 

1. They admit the allegations contained in paragraph 1 of said B'ill 

of Complaint. 

2. They admit the allegations contained in paragraph 2 of said Bill 

of Complaint. 

3. They admit the allegations contained in paragraph 3 of said Bill 

of Complaint. 

4. They admit the allegations contained in paragraph 4 of said Bill 

of Complaint. 

5. They deny the allegations contained in paragraph 5 of said Bill 

of Complaint and says that Janice Marie Barber has erected a permanent 

residential structure 28 feet by 60 feet on a permanent foundation on Lot 

19 and has occupied the same, that this is not a structure of a temporary 

character. 

6. Your defendants deny the allegations contained in paragraph 6 of 

said Bill of Complaint and say that Cathy Cauble, along with her former 

husband, erected a permanent residential structure 28 feet by 60 feet on a 
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permanent foundation on Lot 13 and has occupied same, that this is not a 

structure of a temporary character. 

7. Defendants deny the allegation contained in paragraph 7 of said 

Bill of Complaint but say that Norris J. Williams and Carol J. Williams 

have erected a permanent residential structure 24 feet by 64 feet on a 

permanent foundation on Lot 24 and have occupied same, that thi~ is not a 

structure of a temporary character. 

B. Your defendants deny the allegations contained in paragraph 8 of 

said Bill of Complaint and say that they have never had structure of a 

temporary character on their properties, but have erected permanent homes 

on permanent foundations. 

9. Your defendants deny the allegations contained in paragraph 9 of 

said Bill of Complaint. 

10. Your defendants deny the allegations contained in paragraph 10 of 

said Bill of Complaint. 

11. Your defendants deny the allegations contained in paragraph 11 of 

said Bill of Complaint. They deny that they are in violation of 

restrictive covenants in any way. They deny they have ever at any time 

used any structure of a temporary character for a residence. 

WHEREFORE, your defendants respectfully move the court to dismiss 

said Bill of Complaint as to them with their cost in their behalf 

expended. 

JANICE MARIE BARBER 
CATHY J. CAUBLE 
NORRIS J. WILLIAMS and 
CAROL J. WILLIAMS 

By-+~--~~~~~f~o-u-ns-~~-----------
54 



'RTIN. HICKS 6 INGLES, Lid. 

ATTORNEYS AT lAW 

GLOUCESTER, VIRGINIA l:J08t 

c.~ 
Martin, Hicks & Ingles, Ltd. 
P. 0. Box 708 
Gloucester, Virginia 23061 

I hereby certify a true copy of the foregoing Answer and Grounds of 

Defense was served on the plaintiffs by mailing a copy thereof by first 

class mail this 28th day of August, 1986, to R. Bruce Long, Esquire, P. 0. 

Box 1069, Hayes, Virginia 23072. 
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VIRGINIA: IN THE CIRCUIT COURT OF GLOUCESTER COUNTY 

JIMMIE W. BROOKS * and • 
GLENITA SUE BROOKS • 

• 
GENE E. CASH • 
and • 
DOROTHY M. CASH • 

• 
WILLIAM W. LEGG, JR. • 
and * LOIS ANN LEGG * • 
EDWARD M. RADWANSKI * and * BARBARA A. RADWANSKI • 

• 
AND * Chancery No • 

• 
PAUL J. SULLIVAN • 
and * SHARI A. SULLIVAN, * Plaintiffs * 

* v. * 
* DAVID F. PURVES * and * LAURA PURVES * Lot 10 * Belroi Farms Subdivision * White Marsh, Virginia 23183, * Defendants * 

BILL OF COMPLAINT 

Your Plaintiffs respectfully represent as follows: 

1. Your Plaintiffs are the owners of certain lots located in Belroi Farms 

Subdivision, Gloucester County, Virginia, which lots are subject to certain 

covenants, conditions and restrictions pertaining to said lots. 

2.. The Defendants are the owners of lot 10 of said Belroi Farms Subdivision. 

;'\lt"\ 
3. The aforesaid lot 10 is subject to the same covenants, conditions and 

restrictions as the other lots in Belroi Farms and more particularly the same 

covenants, conditions and restriction as contained in a certain deed from Belroi 

Farms, Inc., to Richard J. Margason and Jennifer P. 1\'largason, dated August 12, 
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1980, of record in the Clerk's Office of this Court in Deed Book 232, Page 517, 

a copy of which is attached to and made a part hereof as Plaintiffs' Exhibit "A". 

Said subdivision has been developed into a fine residential community pursuant 

to a general plan created in and established by said restrictions. An important 

element of the development of said tract has been compliance with the restrictions 

thus imposed on said lots and continued compliance therewith is essential for 

the protection of the value of all the homes therein. 

4. Paragraph 6 of the aforesaid restrictions provides that: "No structure of 

ot"'' a temporary character, that is, a trailer, basement, tent, shack, garage, barn, 

or other outbuilding shall be used on any lot at any time as a residence either 

temporarily or permanently if it can be seen from any adjoining lot or from the 

road(s) adjoining said lot except that a trailer may be occupied on a temporary 

basis by the owner of a lot during construction of a residence on said lot provided "' 

that said residence is constructed in a reasonable amount of time." 

5. That the Defendants obtained from the Gloucester County Building Inspector 

to occupy the same and have occupied it continuously from said date until the 

present time. 

6. That despite repeated requests from other lot owners in said Belroi Farms 
./' 

f\l " to remove said trailer and construct .a permanent dwelling the Defendants have 
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failed and refused to do so. 

7. Your Plaintiffs respectfully represent that they are entitled to institute 

this suit in equity to compel compliance with the applicable restrictive covenants; 

that the enforcement of said restrictive covenants is essential to insure and 

maintain the character and quality of said subdivision; and that to permit said 

trailer to remain within said subdivision in breach of said restrictions would lower 

the value and decrease the desirability of all the lots in said subdivision. Your 
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Plaintiffs accordingly allege that they have been and will be subjected thereby 

to irreparable injury for which they have no adequate remedy at law. 

WHEREFORE your Plaintiffs pray that this Court enjoin the Defendants, jointly 

and severally, to remove said mobile home and further grant your Plaintiffs such 

other and further relief as to equity may seem meet or the nature of the this 

case may require. 

R. BRUCE LONG, ESQ. 
Attorney At Law 
P .0. Box 1069 
Hayes, Virginia 23072 
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VIRGINIA: IN THE CIRCUIT COURT OF GLOUCESTER COUNTY 

JIMMIE W. BROOKS, et al, 

Plaintiffs, 

v. CHANCERY NO. 

DAVID F. PURVES, 
and 
LAURA PURVES, 

Defendants. 

ANSWER 

Now comes your defendants for their Answer to the Bill of Complaint 

filed against them, answers and says: 

1. They admit the allegations contained in paragraph 1 of said Bill 

of Complaint. 

2. They admit the allegations contained in paragraph 2 of said Billy 

of Complaint. 

3. They deny the allegations contained in paragraph 3 of said Bill 

of Complaint. 

4. They deny the allegations contained in paragraph 4 of said Bill 

of Complaint. 

5. They admit the allegations contained in paragraph 5 of said Bill 

of Complaint. 

6. They deny the allegations contained in paragraph 6 of said Bill 

of Complaint. 

7. They deny the allegations contained in paragraph 7 of said Bill 

of Complaint. 

8. This defendant says that they are constructing a residence on Lot 

10 of Belroi Farms Subdivision and that the foundation of said residence 
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has been installed and that they are continuously and without interruption 

continuing to construct said residence. 

WHEREFORE, your defendants respectfully move the Court to dismiss this 

Bill of Complaint as to them with their cost in~eir behalf expended. 

C. F 
Mart~n, Hicks & Ingles, Ltd. 
P. 0. Box 708 
Gloucester, Virginia 23061 

Respectfully submitted, 

I hereby certify a true copy of the foregoing Answer was served on the 

plaintiffs by mailing a copy thereof by first class mail this 6th day of 

November, 1986 to R. Bruce Long, Esquire, P. 0. Box 1069, Hayes, Virginia 

23072, counsel of record for the 
defetldants./ ~ 

~ ounsel 
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VIRGINIA: IN THE CIRCUIT COURT FOR THE COUNTY OF GLOUCESTER 

JIMMIE W. BROOKS, et als, 
Plaintiffs 

* 
* 
* 

v. * 
* 

Chancery No. 4459 

JANICE MARIE BARBER, et als, * 
Defendants * 

STIPULATION 

The parties hereto do hereby agree and stipulate as follows: 

L RE: BARBER 

1. The defendant's home was purchased from Southern Mobile Homes, 

Inc. on February 13, 1985 for $42,795.00. It consists of two (2) sections,. 

resting on an undercarriage and was installed on permanent piers, and now 

has around the entire base of the home a constructed brick wall. (the parties 

have agreed that they do not stipulate as to whether or not the permanent 

brick wall constitutes a "foundationrr but will rely on the Court for that 

determination based on the evidence presented at. the hearing of this matter). 

The home also has an attached wooden deck. 

2. The home was installed on lot 19, Belroi Farms Subdivision pursuant 

to a permit issued by the Gloucester County Building Inspector dated March 

14, 1985 (copy attached) and signed by Janice M. Barber. 

3. The two units can be severed, taken off of the piers, the wooden deck 

removed} and placeJ on some type of low-boy and moved to another location 

and be reconstructed or reinstalled. 

4. The home is constructed to HUD Code requ_irements, not BOCA Code 

requirements. 
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5. The home is a manufactured home as defined in §36-85.3 of the Code 

of Virginia. At the time of the purchase of the home it was defined as a 

mobile home under § 36-71 of the Code, which section has been repealed 

effective July 1, 1986. 

0.. RE: CAUBLE 

1. The defendant's home was purchased from Forbes Homes, Elizabeth 

City, North Carolina in August, 1983. It consists of two (2) sections, 

resting on an undercarriage and was installed on permanent piers, and 

now has around the entire base of the home a constructed brick wall.(the 

parties have agreed that they do not stipulate as to whether or not the 

permanent brick wall constitutes a "foundation" but will rely on the Court 

for that determination based on the evidence presented at the hearing 

of this matter.) The structure also has two attached wooden decks. 

2. The home was installed on lot 13, Belroi Farms Subdivision pursuant 

to a permit issued by the Gloucester County Building Inspector dated 

August 15, 1983 (copy attached) and signed by James T. Cauble, III, the 

former husband of Cathy J. Cauble. 

3. The two units can be severed, taken off the piers, the wooden 

decks removed and placed on some type of low-boy and moved to another 

location and reconstructed or reinstalled. 

4. The home is constructed to HUD Code requirements, not to BOCA 

Code requirements. 

5. The home is a manufactured home as defined in §36-85.3 of the 

Code of Virginia. At the time of the purchase of .the home it was defined 
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as a mobile home under §36-71 of the Code, which section has been 

repealed effective July 1, 1986. 

IlL RE: WILLIAMS 

1. The defendants' home was purchased from Southern Mobile Home, 

Inc. in February, 1984 for $36,264.95. It consists of two (2) sections, resting 

on an undercarriage and was installed on permanent piers. The home was 

delivered to the defendants' lot in two (2) sections by a truck, each or which 

sections had a temporary hitch at the time of delivery. When the home 

was delivered it was transported on an undercarriage to which there was 

attached three (3) axles on each section and each axle contained springs 

and wheels and the home was installed on permanent piers and now has around 

the entire base of the home a constructed brick wall. (the parties have 

agreed that they do not stipulate as to whether or not the permanent brick 

wall constitutes a "foundation" but wiU rely on the Court for that 

determination based on the evidence presented at the hearing of this matter). 

There is a deck attached to the back of the home and brick steps attached 

to the front of the home. 

2. The home was installed on lot 24, Belroi Farms Subdivision pursuant 

to a permit issued by the Gloucester County Building Inspector dated February 

24, 1984 (copy attached) and signed by Carol J. Williams. 

3. The two units can be severed, taken off piers, disconnected from 

the deck and the brick steps, and placed on some type of low-boy, moved 

to another location and reconstructed or reinstalled. 

-3-
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4. The home is constructed to HUD Code requirements, not to BOCA 

Code requirements. 

5. The home is a manufactured home as defined in § 36-85.3 of the Code 

of Virginia. At the time of the purchase of the home it was defined as a 

mobile home under §36-71 of the Code, which section has been repealed 

effective July 1, 1986. 

IV. RE: VALUES 

The parties stipulate that each lot (land only) owned by each of the plaintiffs 

and defendants respectively are valued at approximately the same figure, and 

all would be valued at approximately $25,000.00 each. The Cauble's home is 

valued at $55,000.00, the Barber's home is valued at approximately $~5,000.00 

and the Williams• home is valued at approximately $50,000.00. The Brooks' 

home is valued at $125,000.00 and the Cash's home is valued at $90,000.00. 

The Radwanski's home is not yet completed and the Legg's and Sullivan's lots 

are currently unimproved. 

SO STIPULATED: 
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Lot 24 Belroi Farms ::·· ZONING AT (LOCATION) ,---~~;;...;.~...;o,;~;..;;;.....;;....;;;;;.;;~;....~___,---------__;.._ __________ DISTRICT. Pe ~ayortb 
C•O.J (ITRIITt : ; . . • . 

.•-

•
• BETWEEN -;......J~----~~~~~-------AHD • . 'JQ-15(4)24 • L-----------~~L ______________ c_c_•_o_••--•_T_•_•_•T_J __________________________________________ _.~~•-c•_o_•~•--n_•_,_,_T_J __________________ _. 

LOT 
~ SUIDIYISIOM ---------------------LOT----•LOCK ------SIZE...;...·--------------. 
c 
~ IUILDING 18 TO IE _-.._.2:..4"'-- FT. WID! IY _.,::~6E.;. 4 ___ F'T. LONG tn'-"""""---":-.' . .;.··-.· _.,.. ~ ME IGHT AND SHALL CON'ORM IN COIIITRVCTIOII .. 
0 .. :- . ·. ··1_ .. · : .. 
z TO TYPE _________ US! GROUP __________ USEMUT.WALLS OR F'OUNDATI~.....;·~·__..; _____________ _ 
2 CTY~It 

~ REMAAu1 _1~9~8~1_.s_o_u~t-h_e~r_n_a_1~·r~e--~~3~b~ezd~r~o~om~--------~------··_. _._. ___ :~._-__ :·---------------------------------
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. y ;. '. .. ·:·. :.·.·· "· .•. ·';~ .. ~<; .. : ''· ···. t .:*'· .. ·.' ' . . : .. · :., ~-~~;3=:· -~:s;;z.?J:s+ -- ~ ... '', ...... ~ •• ~~: • I • 

\., 

' ...,.......,. 
• ;~~· • 0. 

' .. ·• -~! • • 

.-· ·:.: ..... " .. · ...... ~.·~::;.::·~.c ... _:~?: ,. 
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_-,;-_&!!'; .... _ •. "~- =·· • :P., . -~ r.~,.· -~ : ... r..· ~ •• .,.. ~ .. - -~· ~· -.'-DEPT. FILE COPY 
;·:.:. · ·.-:\ ·: "· .. : .·· :.·~ .:-~i:,~ •. !. ·.'::fr ·;;. "\" ':· zo · .... ; :.;_· ·• · •· 
~ -·~ ~ • -~ :.-, ·.' .• . •
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._: BOILD'iNG ·: j: ~ ...... ~ 

. a .. . '~.:4. ~ .... ~- -~ .. :.~':. ~- ~ :- ;·- ;~. :: :. ... ·-~ ~- .n~:RM IT . ,. r. ~ .. 
-: . ~\. . -. -=·,., .; .. ~ !-} .!' , •• -f. t . :• .. ~ ._;w-£ . . . :.;. ... · ... ·...;,.~ ... ·;. ...: . . :, ~ 
.. . ;· . .':,.' ·.-:.. - ·:. ..... ·: ! ·. . ... ~ .. ~ -~:.: ..-·. ~ ..... :·~'! . ·=~~:·· ' .·.· ~~ _ ... ' .... ~.··~~ ·~.: ~~-
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_ " DATI Aueust )5 1t. 83 PERMIT NO. 83-715 
AP~tLICANT James t. Cauble, III ADDI'DS 5 Carmel Terrace 1 Ha pton, ~a. Forbes 

• t•a.) · IITRliT) ICOMt"•l LICIIISI) 

PERMIT TO Install double wide ~biJ~~e · ~~~~~~JuNtTs ______ _ 
(T'Yitl OP ... PttOVIWIIITJ · • . WO. :", . ~ -(PUPOIID Ul~l 

AT (LOCATION) Lot 13, Belroi Farms, Off Rt. 614 ZONING PD 
CMO.J (IT"IITJ DISTA ICT-~;;._ __ _ 

.. ·--
c. IIETWEIN MD 30-58 I 
: tCJtOII ITIIIIT) • CCROII IUUTI 

LOT 
~ SUIDIYIIION LOT aocK 1111----__;---------

t 

c ·~ ... ·., 
~ IUIL.DING IS TOR , 28 . "· WfDI IV 60 "· LOMG eY n. Ill HEIOtn' AMD SHALL CON,Of'M IJI CONSTRUCTION • 
g TO TYPE 1983 &II! •oUft Mansion MSEMENT WALLS 01' 'OUNDATION--------------
~ : ' .,. ;, :-.: ' . (TYPU 

!MARKS: d electrician and lumber tO obtai ermits • 
. ·-.' 

' !' . . : :· ~<;i .: : '': ; :,~ ~: ~ .· ~:~ ~--[ :. ; .. ·>; •.. ', ... ' ' . . ' 
O~f~MT . .. 1680 sq. ft. ~ . . . ;;.~·; .. At~·C:OST ... f·t.4,ooo : . 1G'MI":. ,4 .• 00 ·. ;3 , , .CC .. ICIIOVMiflnl, ' ' '· .. . .· . ' ,. . ·~- .. -~ _ _...,__ ~:. - .:.- .'. ·.•·;.,•···: '"';: _·. . . •.. . . . . . . .. 
OWNIR . •· ~; · ·-· -·~ • :• · . :r;-:-- ·-. '•- . . "' . .r .. . . . .· .,. · • . 

: - . .• . _ . · .. .' .. . ~ .• .- • ) ,;; ... :iciiLbltiG CME · • ;, • .• . •. ,ADl>llu7:~· .. " ... '·· .. ,. • ": .,._. ·.ci--·· ;~~-~ ~,3k,.nt..af,~ ... 
... ·"'· 

(Afrtdavit on rev.n. side of appllcGtioti to .. _completed .,Y authori%ecl «;~~•nt of owner) ..•. .. 
• . . • . :,· •· .. : • -,r ' 

.. un·..-o ....... • • ....,_ - -·--- r-· · ··"""7 -- .z ....... ., .. ··-· ·- ~- = =· · 

COST WHEN PURCHASED 

.. ---. 
r._.qg~s .. .3:'~ ·---;c-.!-'~--:~ .. ~~ .. 

L I' •"' • -~ ' •"" 

!_ • t :; .. .. .. . .. , 

., 
"···: 

!'­
~ 

tl i{~~~~. 41> 

-' rp vou a resident of Gloucester 7 V iJ In the military __ ,_;1:.-v_~~----
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VIRGINIA: IN THE CIRCUIT COURT FOR THE COUNTY OF GLOUCESTER 

JIMMIE W. BROOKS, et als, * Plaintiffs * 
* v. * 
* 

Chancery No. 4511 
DAVID F. PURVES * and * LAURA PURVES, * Defendants * 

STIPULATION 

The parties do hereby agree and stipulate as follows: 

1. That the Defendants purchased Lot 10, Belroi Farms by deed dated June 

10, 1985 and recorded on June 11, 1985 in the Clerk's Office of the Circuit 

Court of Gloucester County, Virginia in Deed Book 288, Page 212. 

2. That the Defendants obtained from the Gloucester County building ... 

inspector a permit for the installation of a single wide trailer which is now 

defined as a manufactured home in §36-85.3 of the Code of Virginia and was 

formerly defined as a mobile home under §36-71 of the Code, which section 

was repealed effective July 1, 1986, on said Lot 10 on June 10, 1985 and in 

pursuance thereof placed said home on said lot and began to occupy the same 

and have occupied it continuously from said date until the present time. (copy 

attached) 

3. The Defendants obtained from the Gloucester County Building Inspector 

on August 15, 1986 a permit to construct a two story dwelling. (copy attached) 

They subsequently commenced construction of said dwelling and as of February 
/Of<l. 7 

14, ~had completed almost all of the foundation work. Nothing beyond 

the foundation had been completed at that time. 

SO STIPULATED: 
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VALIDATION 

Aug. 15 II 86 PERMIT NO. 86-1068 
A'PLICANT David r. Purves ADDRESS P.O. Box 515, White Marsh, VA aelf 

(MO.) (ITIIIT) --,C-Oif-T-I"_I_L-IC-1 .. -1-IJ-

DATE 

HRMIT TO COQS truct (_2_t STORY dwelling a~~fE~N3'"UNITI 
(TYPI or IWPIOVIMINTJ MO. C"OPOIID UIIJ --------

AT ILOCATtON) Lot 10 Belroi Farms ~:~:~CT Pets. 

' 
C•o.J (ITIIITJ 

IETWEEN AND 30-156 0 Lot 10 
(CIOII ITIIITJ (CROll ITIIITJ 

.LOT 
SUIDIVISIOH LOT ILOCK------11ZE---------------

IUILDING IS TO IE lit 38 n. WIDE IV 26 n. LONG IV F'T. IN HEIGHT AND SHALL CONFORM IN CONSTRUCTION 

38 • 26 2nd floor 
TO TYPE S USE lttouP 38 porch MSEMENT WALLS OR FOUNDATION---------------

. (TYPII 

REMARKs: Vinyl Exterior 

64,995 ~;w•T $ 114.48 

IUILDING DEPT. 

---------------- -------- --·~~--~---· 
• 

c 
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Faj"eS, Virginia, 
~t~cr~ey for the Plaintiffs. 
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rr H F C 0 C R T : t\ ll r i c.; h t . C a ll ~ · :::. u r: f i ~ : : 

3 in ttis case? 

5 n:ay. 

6 : ~ E=: • P I c r< s : .::~..:st one :1:cn·~nt. 

7 one w~tness, ~cu: Honor, whc 1 s r~t a 2arty. 

8 '".:':!E COLPr:': 

10 i. f there i s one that _ ._ • 1,,/ 

13 ccur~rooro.) 

14 ~HE CO~?~: All right. Go ahead. 

J. -~ ~-' P. LO:.G: co : ;: '...: want to r € ~;·tea r t: he 

,-
.J Th :: CCC ?.T: ['o, '•·e called 

' a ..L ... MR. LO;...C: ·.::cu ::- Hor.c r, if r..!",r;; Court ::as in 

fr2nt cf it the Bill of Cc~~-~ ~t 

" .L l t r·. r o u g h 4 u f t he 8 i 11 c : c () :~· p = ~· :. r ~~. :· ::. c .:l d rr' i t t e c ~ :t 1 c.: t h E: r e 

I. ~ a r e s t i p u 1 c t i c· n s a s t c : b e '2 ~ -::· :· t.; n t ~ : .. : : , n C4 r. c'i 7 • 8 c , o u r 

' c 
~~ .J I wculd li~e tc s:ate to tt~ Court in t~is 
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l c a s e t h a t \·1 h i ~ E: Y .:: • E i c k s a r:. d I \·: e r e L n t -:) t .=. l a g r e e:: i e r: ': , 

~ t h in i< , a s t o t b e s. o 1 e i s s u e i n t: 1 e P u r v e s cas 8 , \v e ~ e r r a p ~ 

4 ~rd r ~c~:d ask tbe Court, if I ~ay, to look at restric~~0n 

nu Dt e: r 6, \vr· .!. c r: i:"3 r:e r.. t i. c n ec:: in bGt h of t bE: t r i 21 

6 r.: em c r a n d L. r;1, :: ~co :.. _. (' c f t z· ;~ r · e t i c u l o u s r e a c1 i n g o f t r. a t 

..., 
I re~triction. : thlnk it 5ets up the issue for the Ccurt . 

9 case, :c-.Jd~: :·Ic struct;,.;re o: a ter!lporary ch:.racter, "_:,.?.t 

lC is, a trailer, t.ase-r7'ent, etc., etc., shall be or. tl-:f:' :ot. 

12 t hE: Co '-· :: t t r. P. F c s i t i c: n t 1-. a t t ! · ~ i r home s a r e r o t o f a 

12 t t:: nr G [ c r ~· c 1-: =.. :. ::: c t r:.~ r . r: !·. cl f:" I ;~ s I ~-· e e i t I j_ s p 0 t spec i f ~ cal::;· 

14 the issue in th~s cc.3e. 

, :::: It is our r)csition, Your Hcnorl and this 

l 7 a: c.: u rr~e n t , that the restrict~-:. n ::. E-c d -- '; r a;: r· at i call:/ reads : 

"\ c ~ ;_ c: .::. c , the rest ric tic n b :· : : .:_, c \v ~ :. ~ n g L: as e , t !' its ~: e r i 

2l trc:.iler. 

~· o , h e ' r e ~ c t ~ ·! E: t ::: ~ c~ =.t :.. s u e 1 a s I s e e i t , 

2 3 o 1 t c p :- e ~-j en t e vi c1 !'? n c e , .:t ~ l .:, e E:: 2 r , _ _ j.: c \v r: e t r. e r c r no t 

2 5 w r: e t he r c r no t t i: e ~ c. : e a t r a i 1 e r • . \ :-: (~ t h a t i ~ t h e i s s t.;. e 
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l t h a t I in t end to a d d r e s s , a s : ~ 2: i c~ , n r:- ~ c 1 c ~~ .i n g .::: :. r.J 1..: =:-. ~ :· : 

as well as i~ rry evidence to the CG~rt. I f , i n fa c t , t £·: e 

J C c u r t i s cor: v:. n c e d r: l. at the:=; e h c ::~ E s 2: l e t >: a i l E- r s , t [, E: n -:: 

6 r ; i: • P r. c I< s : :· c '...: !:' :! c n c:, : , :. beg t o :; i f f e r 

7 i ~1th ~y colleague. 

c t r a i l e r , b a ~3 :. c t ..:· r F· o r .:1 r y c ~' .:t =-a c t e r -- s t : L c t u r e , t b a t ~ s , 

9 a r: c1 t hen t r a i l E': !:' • so , 'I C· u ~ II o no r , t he r e 1 s no q u €· s t : :) r: t t: ~ t 

lC these are what were ~o=merly k~own as double-wi~e ~ch1le 

1 r 

•· L. hous~s. cf C('Urse, .:t 1 s 

15 t ~· p e o f s t r L c t u t e t L a t ~~ y c l i <::: r- t r: a r e l i vi n g _;_ n • ,;\ :1 d •,., t: a t. 

l r.. :-.. c :.- e and r:;o r .:.· c curt .s e : e : ~~ ~ i r. g i ~ t bat 1 .. o u cl on 1 t ~ C·O k at it 

.s s to r: c w a u n i t i s t. r o us i·· t. leek 

~- 1 -· 

2 4 r e q u :. r i n g 1 , :. r. 0 s qua r: e f e e t c f l i v i. :. ~ ~ ... :.~ a c e • And t 1·~ e r e i s 

25 no allegation t~at t~ere is ~~y violaticr ~} any of ~y thLee 
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l c 1 i en t s on t he J. , ::. 0 0 s q:.: a r e feet. o f l i ~: i n ~~ s r a c e . 

2 Your Honer, we also have the J~te~~l 

3 q ~: ~:· ;:~ t 5 c.; n r. e !.. 12 t h a t t h a t r e 3 t r i c t ion c.l so 3 a y s , i [ .:.. t ( · .~~ i'"l :::. E· 

5 :: o t e 'i en a n a b so..!. u t e ~; :· o h i b i. t i on a (~ a l n s t t ~ e t L l r: g s 

6 :-:er:t~oned tbe:..e, cut \<ie c'!o r.ave t:he 1,200 squa:e :r.:•€t of 

8 t 1": e r e i. s no c c' r: 1 F 1 c i r. t '' Lou t t h a t . 

lC ~our first witness. 

1 1 
••• j. '·~ - ~ .. r.c_::.G: ... ca1.1 ""' .. ..... 

l~: 

l4 c a .ll e c~ E; s :1 t,. .. i t n E:: s s , r : a v i n s t P (:- n [ i r s t 

c1 u l y ~ wo !: n , ~;as e :.:a r.: i r· e d a r-.d tE-stified 

l ~· 
J u 

Q 

22 state your nc:;-;le, pJ.ea~·P, :.; i r? 

. , 
--: 

"Po . Gene E:. C.::r.:h. 

fubdivision in Glcucest~~ Co~rty? 
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i 

... 
I 

CJ p2.e?.SE. 

l(J 

., 1 

..:...l. 

A 

II 
n 

A 

Yes. 

Twenty-six. 

·i e s 1 I d i c1 • 

~~E CC~RT: Wculd ~ou s~cw it tc cou~sel, 

:-~ r . ~·~ ~~ ( ~ s : :J o , 2 i r . 

rr- "", '., . nr. ~~ark them, please, as exhibit5 

( Vi h e ~ ~ L. ~- u n 1 ? ? a i r. t i f f s 1 E :·: b : ::-l i t: ~: u :, t. e r: s 1 

~ d ': :, ~- c u gl. 12 we r e n a r k e c . ) 

:;: 3 (_• f thE G l (: u c e s t.r.:' :: c (~ u n t ~- z cr. L :: ~ 0 r r1 i n 2 r . .:: e c,..· r i c h i .s t: r-. e 

:: d C: e f i r: .:.. t i on o f a ~ o b i 1 e h om e t~ li de r t ~ . t':: C ~ oL: c c~ £= t E. : C <.· u n t y 

25 Code. 
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.L TPE COL'?..T: ~-!r. ~-:i.cks, cc you questi.::J: r:.~·-:: 

2 crdinance, which he has --

3 : dcn't question the 

4 c r c! i. r .. 1 n c e , s i r , t, u t .1. c1 on 1 t t 1 : 1 ;; k i t- a p p l i e s i n t b i fi (: :: :.: r-_ • 

.... 

.J ~e're talkin~ aLcut wtat thefe restricti~e ccvenants 

6 ~rovide, a~d the burden is en hin: to prcve what restricti~e 

.., 
I cc~:enants --this is r~c·t-. an aJ.lt:gec viclation c.f ,.cr.:i!S 

I c: c n 1 t ~- ~-· 12 t h ~ r e-1 e ~:a r: c e • 

: t see IT• s to t: e i r r e 1 e ~~ c.: n t. • 

j_ 0 s imp 1 y s h o \v s t h a t t :-: e body c f g c v e r n rn en t , H r . Long , ~a~ :: n 

1 1 
.:....J.. o p i n i on .::. s t c t i-. ~ L e a s o P a b.!. e r; r. c"! ~~ , : as s u me • 

t l : C1 t I 1 r· a. s i<. -~ r: g t £ _ -= c c '--· :.: t '..: o ( : o t !'": i s i ~ b E- c a u s e i r. :: : ~: 

J~ r.:fendants' trial !'H?Porar:ch;f.', four or five of tbe ce::es t!-:~t 

l 5 t: bey c i t e c: ha c1 to <3 o ,,., i t: h i r: t: ~~.:: t- r ~:at ions of wo :::- c~ l n c~ a:; c1 

1 ,. 
•. C' 

~9 cases. 

:-: c 

~2 case, would it? 

~(., s~r:. ~nd I will arc~e tc 
• J 

24 thE: Court that these case~ are r.ot ,:;_;;r:licable tc tbe ca2e ~t 

~.-
' ..... ... _, bar in final argLnent. 
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THE COURT: It would seeQ to me that the 

zoning is not an issue. The opinion of the Board 

establishes a reasonable time, ycu're referring to, six 

~onths, ~hich you read earlier? 

MR. LONG: No, sir. This is on the 

definition of what constitutes a mobile home. 

T~E COURT: All right. Let me reconsider, 

then. I think it is relevant. I think the definition --

~F. HICKS: Let me say, Your Honor, there 

is no question that these are double-wide mobile homes, 

which are now defined as manufactured houses. The question 

is whether the restriction --

THE COURT: The case is not going to turn 

on any particular definition from any governmental agency or 

even n ec e s sa r i 1 y fro n~ any part i c u 1 a r co u r t , a 1 though t hi s 

Court will recognize a citation, if you show ce a Virginia 

case, or a Federal Circuit Court case, and I will give 

respect to the courts of other states. I think it would be 

relevant to show the definition in the ordinance. 

MR. 

Honor. 

THE 

~~R. 

Boner, I made a Xerox 

THE 

HICKS: ~~ote our exception, 

COURT: Jl.ll right. 

LONG: Soli1ewhere in my file 

copy of it. 

COURT: Yot:' re excepting it 
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11 

12 

, "') 
..&. _. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

grounds of relevance, not on the authenticity of it? 

t1R. HICKS: 
,, . ... es, s1r. Not on the 

authenticity of it, no. 

THE COURT: What is it, then? I will take 

judicial notice of the ordinance. 

HR. LONG: I have a copy somewhere in the 

file here. Here is the actual ordinance itself. 

THE COUR~: It seems to be the county of 

Gloucester, Virginia, Cede of Laws, Section 2-2, definition 

of a mobile horne. All right, sir. 

MR. LONG: Should we read it into the 

record, Your Honor? 

TBE COllFT: I think so. I will let you 

read it after I read it. 

MR. LONG: I'm simply asking that the 

Court to take judicial notice of that, which I will argue 

later in my closing argument. 

THE COURT: I'll take judicial notice of 

the ordinance. I've not ruled as to what affect it will 

have, Mr. Hicks. It may have no affect whatsoever. It may 

be irrelevant. Let me read it first. 

All right. I thirk they both quote 

several parts, about the sarr.e definition. I believe you're 

quoting the statute somewhat, aren't you? 

MR. LON0: Statutes, yes, sir. There are 
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1 some references in defense counsel's rrerr.orandun to the Court 

2 dealing with definitions contained in zoning ordinances in 

3 other states. May I read this into the record, Ycur Honor? 

THE COURT: YES. 

5 MR. LONG: Mobile howe: A mobile home 

6 shall mean any structure, transportable in one or more 

7 sections equipped to permit occupancy for dwelling, sleeping 

8 or office space purposes, and which is built on a permanent 

9 chassis, and designed to be used with or without per~anent 

10 foundation, when connected to the required utilities and 

11 includes the plumbing, heating, air conditioning and 

12 electrical systems contain therein. Both single-wide and 

13 double-wide rocbile hooes are included in this definition. 

14 End of sentence. 

, r::; 
..1.-

16 

17 BY t·1R. LONG: 

l8 Q 

~HE COURT: All right. Proceed, please. 

Mr. Cash, I show you Plaintiffs' Exhibit 

19 ~iurober 1, and ask you if ycu can tell the Court what that 

20 picture represents. 

21 THE COVR~: Excuse ~e, would you-all like 

22 the plat that was inttoduced ir. the P~rves case to be used 

23 in this case and introduced as an e~~ibit, as well? 

24 

25 

MR. LONG: Yes, sir. 

THE COCRT: All right. We will mark t~is 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

1 ., 
-..J 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

for both cases as an exhibit. 

MR. LONG: Likewise with the restrictions, 

too, Your Honor. 

THE COUR'!,1: h'ith the restrictions? 

f'1R. LONG: Yes, sir. 

Tl1E COURT: P..ny objection, Hr. E-!icks? 

r-1R. HICKS: No, sir. 

THE COURT: These will be e:"h ibi ts in both 

cases, the restriction and the plat. Would you mark them. 

They are admitted for the Plaintiff. 

(Whereupon, Plaintiffs• Exhibit Numbers 13 

and 14 were marked.) 

THE WITNESS: This picture --

~R. LONG: Wait a minute, Mr. Cash. 

THE COURT: Go ahead. 

BY ~~R. LONG: 

Q Mr. Cash, would you explain to His Honor 

what that picture represents? 

THE COURT: What is the exhibit number? 

r~R. LONG: Exhibit t:umbe r 1, Your Honor. 

THE WITNESS: This picture was taken on 

February 14th by me, and it was taken out in the cul-de-sac 
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13 

14 
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16 
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of the main road, and it shows a picture of Mr. Williarns 1 

double-wide trailer • 

EY ~1R. LCNG: 

Q Is that Norris Williams, one of the 

parties to the suit? 

A Yes. 

Q Would you show his Honor on the plat or 

the diagram which is labled, I guess, Exhibit 

THE COURT: In this case, it•s Exhibit 

Number 13. 

BY NR. LOl'-'G: 

Q Would you step up here and show His Honor · 

on Exhibit Number 13 where that picture was taken and where 

the house approximately is located that you took the picture 

of? 

A rt•s located right here, and I was 

standing approximately right there. 

THE COURT: All right. 

BY l-tR. LONG: 

Q All right. And would you tell the Court 

what Exhibit Number 2 is? 

A This is also another picture of Norris 
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~ 
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7 

e 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

~.0 

21 

:!.2 

23 

24 

25 

Williams' double-wide trailer taken from the road as 

entering his driveway. 

Q And Exhibit Number 3, would you tell the 

Court what that is? 

A This is a HUD tag that is affixed on the 

front of the double-wide trailer? 

Q Which double-wide trailer? 

A ~lr. Williams'. 

Q t'l/ould you read what's en the tag, please? 

A It says, "The wanufacturer certifies to 

the best of the manufacturer's knowledge and belief that 

this ~obile home has been inspected in accordance with the 

requirements of the Department of Housing and Urban 

Development and is constructed in conformance with the 

Federal Mobile Home Construction and Safety Standards in 

effect on the date of this -- of manufacture. See data 

plate." 

Q And that's affixed to which home? 

A To Mr. Willia~s' home, on the front. 

Q All right. And would you let r:1e have 

those back. And wculd you tell His Honor what Exhibit 

Number 4 represents? 

A This is a picture of the risht and rear 

view of the double-wide trailer ancl it shows that the 

Q Stand up here so His Honor could -- is 
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1 

") 
4 

3 

4 
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10 

11 

12 

13 
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15 

16 

17 

18 

, (' 
~:J 

20 

21 

22 

23 

24 

25 

that all right, Your Honor, so we can point out to you the 

things on the picture? 

THE COURT: Yes, sir. What is the e~hibit 

number there? 

MR. LONG: Exhibit Nu~ber 4, Your Honor, 

Plaintiffs' Exhibit Number 4. 

THE COURT: All right. 

THE WITNESS: It's a picture of the 

double-wide, and it shows the fact that it has brick setti~g 

around underneath of it. The brick is extended out past the 

trailer, which neans it doesn't rest on the foundation. 

Where, in fact, it's a mobile home, because it has a Vepco-

rr.eter base, and the tar.ks are detached from the house. 

Q All right. And while you're there, I show 

you Plaintiffs' Exhibit Number 5. Would you tell Eis Honor 

~hat that rep:esents and where !t was taken? 

A This wa::: ~ r:icture taken underneath 

Mr. Williams' mobile trailer, and it shews that this wall 

here is the same as this wall. It does net re~t on this 

beam, here. The cinder blocks are stacked, and this is nc 

more than 24-inch steel beams whic~ is used in mobile home 

construction. 

Q 

A 

Q 

What is this? 

That's the steel beams. 

And those pictures were taken by ycu on 
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4 

5 

6 

'"7 
I 

8 

9 

10 

11 

12 

13 

14 

1: 

16 
., ... 
~ I 

18 

19 

20 

;. J. 

22 
,., 
~ . ..; 

24 

25 

what date? 

A February 14th. 

Q On February 14th? 

A Yes, sir. 

Q All right. I hand you Plaintiffs' Exhibit 

Number 9 and ask you if you can identify that? 

A Yes. This picture was taken from the road 

of Janice Earber's trailer. 

Q Would you show His Honor again on the 

diagram, which is Exhibit Number 13, I believe, where the 

house is located and where you took the picture from? 

A Her house is located approximately right 

in here, and I was standing right here. 

'I'HE COURT: In the cul-de-sac? 

THE ~JI'INESS: Yes, sir, in the cul-de-sac. 

E~ ~1R. LOtvG: 

Q All right. While you're up there, I want 

tc ask you to identify Plaintiffs' Exhibit Number 10? 

A 

you're pointing. 

the cul-de-sac. 

While standirg here --

'I'l:l S CCVRT: lJhen you say here, sa:t· vi here 

THE WITNESS: I was standing right here in 
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1 BY MR. LONG: 

2 Q In the the cul-de-sac in front of what 

3 lot? 

4 A Janice Barber's lot. 

5 Q All Right. What lot nuwber is that shown 

6 on Exhibit Number 13? 

7 A Nineteen. 

8 Q All right. 

9 A I ffiade a 90-degree turn and took a picture 

10 of the front of the Brooks' heme, which is Lot 20. 

11 Q From the same location? 

12 A Same location. 

13 Q And is ~~r. Brooks one of the plai.ntiffs in 

14 this case? 

15 A Yes. 

16 Q All right. And I hand you Plaintiffs' 

17 Exhibit Number 11 and ask you if you can tell the Court what 

18 that represents? 

19 A This is the rear of Janice Barter's 

20 trailer, and it shows the exact same thing. The brick does 

21 not rest under the track. It also has an e~pcsed cinder 

22 block foundation, and the Vepco meter baEe is detached from 

23 the house which is what they do in mobile home construction. 

24 THE COURT: Did you check to see if t~ere 

25 was any footing under the brick? 
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TEE WITNESS: No, sir. 

TbE COURT: All right. Go ahead . 

PY MP. LOtJG: 

Q And I hand you Plaintiffs' Exhibit Nu~ber 

12 and ask you if you can identify that? 

A This is also a HUD tag that was located on 

the front of Janice Barber's trailer. 

Q Can you read the tag? 

A "The roanufacturer certifies to the best of 

manufacturer's knowledge and belief that this ~anufactured 

home l!as been inspected in accordance with the requirements 

of the Department of Housing and Urban Development and is 

constructed in conformance with the Federal Manufactured 

Ec~e Construction and Safety Standards in effect on the date 

of the manufacture. See data plate." 

Q 

A 

trailer. 

Q 

in this case? 

A 

Q 

A 

Q 

And that plate is affixed to whose home? 

To the left front of Janice Barber's 

Janice Barber being one of the defendants 

Yes. 

And the picture was taken when? 

February the 14th, 1987. 

All of these pictures were taken February 
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14th? 

A Yes. 

THE COURT: That's 1987, I assume? 

MR. LONG: Yes, sir. 

THE COURT: All right. 

BY HR. LONG: 

Q All right. I want you -- I have here 

Plaintiffs' Exhibit Number 6, and again I would ask you to 

step over to His Honor and show him what that picture . 

represents relative to Plaintiffs' Exhibit Number 13. 

A Th:s picture was taken standing 

apprcxir.:ately right here in the road, and it's the front 

view of Cathy Cauble's trailer. 

Q Which lot is that located on on Exhibit 

t<umber 13? 

A It's Number 13. 

Q And ~t was taken where? 

A It was taken approximately right here on 

the road. 

Q ~efine "here" on the plat. In the center 

of the road? 

Yes, in the center of the road. 

Q As far as you knew, have each of the three 

defendants, Mr. Williams, Ms. Barber, and Ms. Cauble 
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occupied these double-wide trailers since they put them on 

the premises? 

A Yes. 

Q oo they continue to occup~ tr t-r.., to the 

best of your knowledge? 

A Yes. 

Q Are you aware of any other building 

r-ermits that they have obtained relative to buiJding 

structures on any of their three lots? 

A No. 

Q Mr. Williams' lot is the lot located very 

close to your~, isn't it? 

A Yes. 

Q ~auld you show Eis Honor again which lot 

we're talking about, where Mr. Williams is located relative 

to yourself. 

THE COUR~: Lot 2~ and he's lot 26, isn't 

it? Williams is 24 and Mr. Cash, the witness, is 26. They 

have a con®on corner in the center of the cul-~e-sac. 

MR. LONG: Yes, sir. 

BY MR. LONG: 

Q Can you tell the Court \•it.ether or not you 

and ftr. Williams have had any conversatic~s regarding what 

type of horne he intented to build on his lot and how long 
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l ago that conversation occurred? 

2 A In casual conversation, maybe a year, year 

3 end a ~alf ago, he stated one time that he wo~ld eventually 

4 like to put up a log cabin over at the edge of tte woods. 

6 this witness. 

7 

8 

9 

10 

11 FY ~F. HjCJS: 

12 Q 

MR. LONG: I have no further questions of 

THE COURT: ~r. Hicks? 

CROSS-EXAMINATION 

Mr. Cash, was Mr. Williams living on his· 

13 lot ~hen you started constructing your home? 

14 p._ Yes. 

15 Q And did you ever do anything to help 

16 Mr. Williarr:s concerning his present residence? 

17 

18 

19 

20 

21 

22 

23 

24 

p_ 

Q 

A 

A 

Q 

A 

Q 

Yes. 

You helped dig a fourdation, didn't you? 

Dig the footing. 

Dig the footing? 

Yes. 

For the brick fo~ndation arourd it? 

Yes. 

So, it does go down the footing does go 

25 down in the ground, doesn't it? 
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A Yes. 

Q And is there a concrete floor underneath 

those bricks? 

A Yes. 

Q And you actually helped him dig it? 

A Yes. 

Q You·never said anything to him at that 

time concerning why you were going to all this trouble, 

a.n~thing of that kind? 

A I'm sorry? 

Q You never had a discussion with him, Well, 

~t} are you putting footing down, because you can't keep 

this on here, did you? 

A No. 

Q And Mr. Cash, you have read into evidence 

the lab:es on both Mr. Williams' home and Ms. Barber's home? 

A Yes. 

Q One says mobile home and tbe other says 

manufactured heme? 

A Yes. 

Q Neither one of them reentions trailer, does 

it? 

A No. 

Q And these lots are large lots. They 

avetage at least five acres, because they are not 
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state-maintained roads and don't intend to be 

state-maintained roads, correct? 

A Yes. 

~R. HICKS: No further questions. 

THE COURT: ~r. Long? 

REDIRECT EXAMINATION 

BY MR. LONG: 

~by did you help Mr. Williams dig his 

footing? 

A Because my wife and ! were tired of 

looking at the trailer tires underneath of it and the cinder 

blocks. 

BY NR. HICKS: 

c 
saw a concrete 

foundation put 

A 

concrete. 

MR. LONG: No further questions. 

?HE CCURT: Nr. Hicks? 

F ECROSS -EXAM I NP..T I ON 

so, you helped him dig the fcctir.g 

foundation poured and saw the brick 

in? 

I dug footings. I didn't pour any 
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Q But you saw -- you know it ~as concrete 

poured in it? 

P.. Yes. 

Q And you alsc saw that there's a wooden 

porch on the back of this residence, isn't there? 

A t'ihen I \las taking the pictures that day, I 

saw a deck behind his house at that time. 

Q And there is also on this property a 

garage or a storage shed that is built there, too? 

A It's a shed. 

MR. HICKS: No further questions. 

THE COURT: ~r. Long? 

FURTHER REDIRECT EXAMINATION 

BY ~1R. LONG: 

Q When you helped Mr. ~illiarrs put his 

footing in, did you know at that time whether or not he 

intended to build another pernanent structure? 

Not 0efinitely, no. 

Q But he had made a coroment to you that he 

was going to build a log cabin? 

A Something to that effect, just in idle 

conversation, that one day he'd like to tujld a home. 

MR. LONG: No further questions. 
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THE COCRT: Mr. Hicks? 

FlRTHER HBCROSS EXANINATION 

BY MR. HICKS: 

But this lot was large enough to build 

another home or so on it, isn't it? 

A Yes. 

MR. LONG: That's calling for an opinion, 

Your Honor. 

MR. HICKS: He's been giving opinions the 

whole time, Your Honor. 

THE COURT: Fell, I think it's something 

that goes beyond opinion evidence. Even a layman would know 

that you could build another home on f~ve ~cres. It's not 

reall~ an expert opinion. It's something that anyone would 

know. 

Honor. 

Do you have any questions? 

~R. HICKS: ~o, sir, Your Honor. 

THE COURT: Thank you, Mr. Cash. 

~!r. Long? 

MR. LONG: I call ~ls. sue Brocks, Your 
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GLENIT~ S. BFOCKS, 

called as a witness, having been first 

duly sworn, was examined and testified 

as follows: 

I:· IRECT EXl:.I·: I ~;P..'l I Ol'1 

BY MR. LONG: 

Q ~1s. Brooks, would you state 1'0U r narr.e, 

plea~e? 

A My name is Glenita s. Brooks. My first 

narr.e 1s G-1-e-n-i-t-a. 

c And do ycu go by the nickname of sue? 

A Yes, I do. 

c Are ycu a resident in Belroi Far~s 

Subdivision? 

A Yes. 

Q Are 1·cu or1e of tbe :r;·laintiffs in this 

suit? 

A Yes, I arr .• 

Q Eave you had occasion to visit or be in 

the backyard of the Cauble residence? 

A Yes, I bave. 

Q I hand you these two pictures and ask ycu 

if you can identify them. 
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GLENITA S. BROOKS-DIRECT 

1 THE CCURT: Eas Mr. Hicks seen the 

2 pictures? 

3 MR. LONG: Yes, sir. They're marked as 

4 exhibits. 

5 THE COURT: All rig~t. 

6 

7 BY f-1R. LONG: 

8 Q I hand you Plaintiffs' Exhibit Nu~ber 7 

9 ana aEk ycu if you can tell the Court what that shows? 

10 

1 "i 
-- J. 

J 2 et' icence 

, .... .l.., 

A Yes. It shows a detached weter box. 

~HE CCURT: Didn't we hear soroe 

MR. LONG: It's a different -- I didn't 

14 put on this specific evidence on this specific home, Your 

15 Honor. 

16 THE COU2T: All right, Slr. 

17 THF WITNESS: And it's got a sroall label 

18 on the back which shows it is a sanuf~ctured house, and it 

19 alsc shows the e~posed ci~der block. 

20 i 

21 BY MR. LONG: 

Q And viOU lcl ycu -- can :-·cu identify 

23 Plaintiffs' Exhibit Number 8? 

24 A It is a metal plaque or~ the t:.ack 

25 showing on the house shewing that it is a ~anufactured 
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house. 

Q On the back of whose house? 

A On Cathy Cauble's. 

MR. LONG: No further questio~s. 

THE COURT: Mr. Hicks? 

CROSS -EXA~! INAT ION 

BY MF. HICKS: 

c There's also on the back of Cathy Cauble's 

house a twc-level 1~orch, isn't there? 

A Yes, there is .. 

Ana was that home there before ycu started 

construction on your home? 

A Before --

~P •• LC~·fG: ~.··bat's cuts ide the scope of 

direct, I believe, Your Hor.or. 

THE COLRT: Well, I don't think so. It 

~cu!~ go to proper cross-examination. 

BY r-tR. HICKS: 

Q was that on there before you started 

con5truction of your home? 

A Yes, it was. 

MP. HICKS: Ko further questions. 
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15 Q 

p_ 

, -.· 

18 this case? 

19 A 

20 I Q 

21 A 

22 Q 

23 

,. • &.... 
~ •! n u r::1.1 e r • 

Q 

THE COCET: Mr. Long? 

~R. HICKS: I have no further questions. 

':'HE COURT: Thank you. 

Call ycur next witness. 

HP.. LC~:G: I call r.-lr. ~Tilliaru LegC2J. 

called as a witness, having been first 

duly sworn, was e~a~ined and testified 

as follows: 

Would you state your name, please, sir? 

lt?j 1 l iam Legg. 

~r. Legg, are you cne of the plaintiffs in 

Yes, I arr:. 

And are ycu a lot o~ner irl Belroi Farms? 

Yes, I c..n·. 

~·-lho. t 1. c t c1 o ~· •. · u ctNr:? 

I believe it's 23. I don't remember the 

All right. What cccupation are }OU 
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employed in, sir? 

A I'm a real estate agent. 

Q And do you h o J. d a 1 : c e r: ::.: to t o p r a c t i c: e r E· c. 2. 

A Yes, I c1o. 

c Are you a m~mber of what's known as tbe 

Multiple Li~ting Service? 

Yes, I arr:. 

Q Do you have with you a book fror: tbe 

~ultiple Listing Service? 

A Yes, I do. 

Q Nha t ' s the (1 ate on t bat L Go k ? 

A r-!a y 12th , 1 9 8 6 • 

Q All right. I want to direct your 

attention to page 367 of that book, and ! want tc ask you to 

exan·.ine this copy e.r:d tell rr.e if this is an accu:c-te copy of 

page 367 of that bock. 

r:_R • H J C I< S : I ' C: 1 i k e t c t a k e a l oo k a t i t • 

BY nB .• LONG: 

Q Is that ~~r~ accur~te e;cpy? 

A Yes. 

MP.. r.o~J(;: I' c like to ask that that be 

n.arkec1 as Plaintiffs' ExhilJit L'7umter 
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the listing, Hr. Hicks? 

~R. HIC¥5: No, sir. That looks like one 

of rry client'~ listings. 

THE CODRT: All right. Mark it fc! the 

Plaintiff. It is admitted. 

{V:hereuron, Plaintiffs' Exhibit ~Turr.ber 15 

,,.;as rr.c:ked.) 

f(F. LO~JG: I y;anted to questior: h.~.r, ~-tout 

it, Your Eonor. 

THE COLR~: All right. 

EY MR. LONG: 

Mr. Legg, I direct your attertion to the 

four lines of language unCer the ge~eral description portion 

cf th~t listjng, and ask if you will, beginning ~ith the 

word "beautiful," ~f you wculd read that into the recor~, 

t:lease. 

A Beautiful, seclu~ed, weeded acreage, with 

a 19 8 5 P a r k way double-\'! i c1 e or. t t i c k a~ <.1 f t L1 c co c c n! b i ; a t ion , 

lovely home ~eco -- nc perio~. 

THE ~;ITNE.SE': Clier.t ~.c.ckir.s for tl:at 

special horne with land at a reasonable price, see double 
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1 brochure. And it cont i ro~ .. tes cr~ for several --

2 

3 EY MR. LONG: 

C: All right. Just below that, does it 

5 in c1 i c a t e t he r., a r.: € o f t 1· e o \v n e r ? 

6 P.. ~he name of the ow~er ~~ Can Batter. 

7 Q ~o you kno~ ~an Barber? 

: ciG not ~ersonally know her. 

9 Q But you do know that Janice Sarber is ore 

10 of the defer:dants 5 n t :r. i ~: su j t? 

11 A Yes, sir. 

).2 MR. LONG: I have no further questions of 

13 this witness. 

14 THE COURT: ~~r. :!icks? 

15 

16 
j 

! ·• ! 

lS· c Mr. Legg, in that that you put ~n 

20 evidence, it goes on to Eay, Quality k~tc~en cabinets, anl 

21 great room ba5 ll.:,e:r. c~l~l E.,c"ral ceiliPg, ceiling far., built-in 

22 wet bar, wood cabinets and bcckcases both sides of 

23 fireplace, sunroom, great i~door/ot~aoor carpets, ceiling 

24 fan. It says all of that? 

25 A Yes, it does. 
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And do you know the square footage 

r~striction in Be1roi Farms? 

MR. LONG: I'ro going to object, Your 

Honor. It's not relevant, aro it's before this Court. 

There is no alle~ction of --

THE COURT: It's not at issue. 

MR. HICKS: I understand it's not at 

issue. 

t-:c further questions. 

THE COt:R'I: ~!r. Lcng, redirect? 

MR. LONG: No, sir. 

~HE: COURT: Thank you, sir. 

Call your next -witness. 

MR. LONG: tve rest, Your Honor. 

THE COUR':e ·: ~' r. E ick s? 

MR. HICKS: Your Honor, I wake a motion tc 

sttike the Plaintiffs' evidence. The P:aintiffs' evidence 

include in the stipulations to st:oH trc.t t.be-se are labeled 

as mobile homes, manufactured homes, that they -- the one 

that he put into eviderc~) : !:- ~:.at it's a dug foundatior., 

poured concrete and there are tLicke on it, and a porch was 

attached. 

Your Honor, all of tte restrictjor.s speak 

of teroporary structure, trailer. Eis cwn evidence i~, by 

the evidence he's put in, that these are mobile homes or 
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manufactured homes. And the restriction does not prevent 

that, Your Honor. And the law of Virginia is clear. It's 

interesting, the last case on restrictions didn't do with 

~obile homes or nanufactured homes, but hinting -- and t~e 

Court has just reaffirmed the case where a retired Circuit 

Judge was the complainant, that the burden is on the person 

trying to say that there's been a violation of the 

restrictions to show clear and convincing that there is a 

violatior1, that the restrictions are not looked on with 

favor in law because of the fact that the person witb this I 
I 
!.f 

property is supposed to be able to use his only property. : 

Ycur Horor, he has not carried the burden to show that these 

housing units violate this restrictive ccvenant. 

THE COURT: Mr. Long? 

MR. LONG: Your Honor, whether or not 

mobile homes, manufactured homes, and trailers are one in 

the saroe is a question of law that this Court will have tc 

decide. That is not properly the subject of a n:otion to 

strike. The motion to stike would have to go to what I have 

alleged in my pleadings, Your Honor, and Paragraphs l, 2, 3 

and 4, as I mentioned earlier, in the pleadings have been 

admitted. So, there's no contest about those in this case. 

Paragraph ~uGber 5 of the Bill of 

Complaint says that Janice Barber obtained a Gloucester 

County inspection for a double-wide trailer. Well, that was 
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denied. But, Your Honor, in the stipulation itself, there 

is attached to the stipulation -- this is a stipulation, so 

this is e\·jc~e.r.ce before the Court-- a building perrrlit 

issued to Janice Marie Barber for installing a double-wide 

trailer. 

so, there certainly is evicence before the 

Court that it is a trailer. ':be evidence is before the 

Court by stipLlation. Even if it weren't, I don't t~ink 

this would be a proper r;:atter for a motion to dismiss, 

because it's a question of law. 

Again, with respect to the next paragraph 

of the Bill of Complaint having to do with the saroe 

allegationE w~th respect to the Williams' horoe. In that 

case, the restriction says installed -- I think the 

secretary was attempting to type the worcl n1odula r, cut it 

comes cut ~odiclar, mobile home. Well again, I'm going to 

submit to the Court, Your Honer, that a mobile home and a 

trailer are one in the safie. I've got case after case after 

case after case to show that to this Court, but it's a 

question of law, and it should be arsced at the end of the 

case and not on the motion to strike. 

P._nd thirdly, w i tb r: espect t.o t r~e Cauble 

h orr. e , t h a t 1 ike -r,: j, ~ ~ e says -- t he b u i 1 d in g p e r m i t which i s i n 

evidence before this Court ~y way of a ~cuble-wide mobile 

hor.:e says, To install a c1ouble-wide mobile heme. As a in, 
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1 that's a question of law. In addition, the witnesses here 

2 that have testified have all referred to these str~ctures or 

J dwellings as trailers. And tr.ere was no objection raised at 

' that ti~e by counsel when they used the word t:ailer. Even 

5 if there had been, we would have gotten en the 

6 roerry-go-round of seGantics, I'd suggest, Your Honor. And 

7 again, this goes back to the question 0f :a~ ~hat's proper 

8 to be argued to the Court at the concl~sion of the case. 

9 Y c u 1~ a v e I-' hot o s showing that a 11 t :r, r e e of 

lC these trailers can be seen f ron' the road. P..nd tbat' s the 

11 crucial elenient to the restriction. You have before you 

12 evidence that cne of ttem has been advertised for sale as a 

13 double-wide mct.ile home. You l:ave n~ore, way, way, \vay rr~ore 

14 than enough evidence to c~try the burden and shift it in 

15 this case and let the defendant go forward with his defense, 

16 Your Ecnor. We should be pernitted to atgLe whether or not 

17 a trc.i1er and a roobile hor.:e are one in tbe san,e as a matter 

18 of ~aw at the conclusion of the case based on our 

19 P e n·c ran dum s previous 1 y f o rw a r c e d an c1 any o the r. <.. c· ~.H: we w i 11 

2C cite to the Court. 

21 THE COt·P.':S: I tr,:r:k tbe motion is rroper. 

22 I could decide now as a rratter cf :'"·· ~..irH.i strike the 

23 e~idence, now, and he wculdn't have to ~ut on any evidence 

2 4 f o r: n · e to r:'c k e t b a t dec i s i on • But I ' lTI go in g to o v e r r u 1 e 

25 your motion, Hr. Hicks. 
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MR. HICKS: Note ny exception, Your Honor. 

THE COURT: Yes, sir. 

~R. HICKS: Mr. Williams. 

called as a witness, having been first 

duly ~worn, was examined and testifie~ 

as follc.ws: 

CIRECT EXAMINATION 

BY ~1 P • H J C I< S : 

Q P:ease tell the Court your na~e. 

A ll' • ,.,, • J tT • 11 . 1·1Y name lS "orr1s • ~1 1arns. 

Q Where ~G ~ou live, Mr. Williams? 

A Lot 2~, Belroi Farm~. 

Q ~r. Willia~s, is that the one that is tack 

a co~sjaerable distance behlnd Mr. Cash's home? 

A Yes, sir. That would be behin~ Mr. Cash's 

home. 

Q Could you tell UE ~hat type of foundation 

there is supporting your ho~e? 

A I've got cinder block, concrete colurrns 

tbat ~up~ort a 12-inch I-bearr. fram~. 

Q How are those columns attached to the teal 
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estate, if at all? 

A Well, they just -- all the load is 

transferred to the ground. 

Q what's un6e!n~ath those cinder block, 

concrete columns? 

A It's a 16-by-16 concrete pad. 

Q Dug in 

P.. Yeah, 12 inches below the surface of the 

ground. 

Q What else is there supported it? 

A Let's see. I've got a brick foundation 

around the outside of the horne which has got a 12-inch 

footer that Mr. Cash helped Re dig. 

Do you have pictures of that? 

A Yes, sir. I sure do. 

Q Is this the pier? 

p._ Yeah. That's the concrete column right 

there. That's, you knew, part of the foundation. 

MR. LO~G: We stipulate that there's 

concrete foundation under the piers. The Code of Virginia 

requires that, Your Honor. 

THE COuRT: De ycu object to the exhibits? 

MR. LONG: No, sir. AF~uruing that that's 

what they represent. I didn't see the third one. 

MR. HICKS: Your Honor, we will put these 
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in for identification for now, until he testifies to them. 

THE COURT: De you wish them to be used as 

exhibits? 

r~R. I:ICKS: Yes, sir. 

THE COURT: Do you object? 

MR. HICKS: I'm going to reserve the rigtt 

to obje~t en the third one, Your Honor, until he testifies. 

MR. HICKS: Cntil he testifies to wb.at it 

actually shows. 

MR. LONG: The third one being the one 

shewing the bricks. 

Tf-E <:CH.'P.'l': All right. These two you 

don't object to. That doesn't show the bricks. 

~R. LONG: No, sir. 

~H~ CCURT: All right. Mark these two as 

Fespondents' exhibits. They are admitted. Mark this third 

one for identification only. 

(Whereupon, Respondents 1 Exhibit Numbers 1 

and 2 were marked.) 

{Whereupon, Responclerts' Exhibit Number 3 

was rr.arked for identification.) 

THE COIIF'l': Gc a head. 
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J. BY t·~R. HICKS: 

... , 
L Q ~hat do these 1 and 2 show, Mr. Williaws? 

A Okay. This is a double-block pier or 

~ colurrn that•s supporting the 12-inch I-bea~. 

5 Q And --

6 A ':.'his picture shows below the surfc.ce of 

7 the ground. 

8 Q There is a discoloration mark on the 

9 blocks. Is that the normal --

10 

11 

12 

13 

14 

1 --::> 

16 

17 

18 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

Yeah, 12 inches. 

-- 12 inches down below the ground? 

Uh-huh. 

How many of those pier~ e.re ttere? 

I've got 40 piers underneath the hcne. 

How n1any? 

Forty. 

Forty piers uneerneath that? 

Yes. 

I ask you now -- this has been narked for 

20 icJer.tification only, Exhibit Nur:·.ber 3. t\;·bat c1ces tltot show? 

21 A Ckay. This is ffiY brickwork, which the 

22 heme is enc:os~d in. This shows a 2-by-6 floor joist ~hich 

23 runs around the outside r.eri.rrE·ter of tr.e home. It shews 

24 that this brick is supporting the south-~ide wall, this 

25 2-by-6 fleer joist. 
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Q This is taken from the interior? 

A That's taken froro the interior of the 

home. 

And tbis is brick. t.Vhat is underneath 

that br·ick? 

A It's a footing underneath the brick. The 

brick foundation sits on the footing. 

Q ~~rha t kir.d of footing is that? 

A It's a concrete footing. 

Q What are you saying sits on this brick 

that you're shewing here? 

A I dug the footing all the way around the 

house, which is a concrete footing. This brick is sitting 

on the footing, and then the floor joists of the home is 

resting on the brick. 

Is this the floor joist? 

A Yes. You ,~e;n see a 2-by-6 -- another 

floor joist running into it. 

Q And this is actually resting on the brick? 

Yes, sir, uh-huh. 

Q Mr. Williams, I ask you, did ycu at my 

request make inspectiont:: cf r.r.s. Cauble's and Hs. Barber's 

Q 

Yes, sir, ! did. 

And what did you find as far as the brick 
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in there? 

A About the same thing I have. Beth houses 

are comparable. 

Q Is there concrete under the brick 

foundation? 

A Ye:s, sir. 

Q APd then is any part of residence actually 

being supported by the brick foundation? 

P .. Yes, sir. 

Q In both of their homes, also? 

YE:E., sir. 

Q Hew long have you been living in your 

home, Mr. Williams? 

A I think it's been pretty close to three 

years. 

At the tiPe that you began residing in 

your home, was the Cash's heme there? 

No. They ~as getting ready to start 

(Cnstruction on their home. 

to this 

of the 

What is attached to your home in addition 

foundation? 

A I've got a set of :::teps 

home. I've got a 16 --
Q ~lhat are the steps made 

A It's brick. 
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Q All right, sir. What else? 

A I've got a 16-by-27 ceck on the back of 

the house. 

MR. HICKS: Ycur Honor, you already have a 

picture introduced by another, but I would like to put this 

in as our exhibit. 

MR. LONG: No objection, Your Honor. 

THE COURT: Mark it for the Respondent. 

It is adn,itted. 

(Whereupon, Respcnoents' Exhibit Number 4 

\·.Jas marked.) 

BY HR. HICKS: 

Q I show you Respondents' Exhibit Number 4 

and ask yc~ if you can identify what that is. 

A This is rry place of residence. 

Q And the brick that we've been talking 

atout that's just been put in through Nu~ber 3, is that 

shown in that picture somewtere? 

A Yes, sir, uh-huh. 

Q vlhat is that? 

A Well, the brick is on, the maybe, the 

eighth bottom porticn of the heme. 

Q The foundation that's 
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1 A Yes, uh-huh. 

2 Q And that does partially support the home? 

A Yes, sir. 

4 Q Along with the piers? 

5 A It sure does. 

6 Q what is the overall dimension of your 

i home? 

8 A It's 24 by 64. 

9 Q Not including the porch or anything. 

10 A Sir? 

11 I Q That•s net including the porch or 

1 .... 
-'- anything? 

1 ., 
-· A No. That's just the home itself, the 

14 floor space, the interior floor space. 

15 

16 

17 Mr. Williams? 

18 

19 

?.0 

22 

23 

2 4 BY ~1R. LONG: 

25 Q 

MR. HICKS: tlo further quest ions. 

THE COURT: What is the floor space again, 

THE WITNESS: It's a 24 by 64. 

THE COVRT: All right. 

Cross-e:< arr. in e? 

CROSS -EXAN I ~!A'j' IOl' 

Mr. Williams, other than the permit that 
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you've got -- that you put this horne on property, have ycu 

obtained any other building pernits to build another 

perranent structure of any kind? 

A No, sir. 

Q All right. 

MF. LGNG: Your Honor, may I see the 

pictures, Your Hcnor? 

THE COURT: Which ones? 

MR. LC~G: Plaintiffs', first. 

BY HR. LONG: 

Q I'm 9oing to show you Plaintiffs' Exhibit 

Nun\ber 5 and ask you, is that not representative of tbe 

underside under your house? 

A Yes, sir. That's it. 

Q Okay. And do you see the n1etal strip 

ccrning off the !-beam? 

A Uh-huh. 

Q That's a mobile home tie-down strip? 

A That's a frarre stra~, a hurricaDe sttap. 

Q And t~at doesn't carne with a stick-bcilt 

horne, does it? 

A I've never seen none on the~, no. 

Q The pier that is shown here doesn't have 

~crtar between joints, does it? 
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A No, sir, it doesn't. 

Q Jt does show, however, wood strips used to 

level the horne? 

A That's right, a two-inch cap lock on top 

with wedges. 

Q used to level the home? 

A Yes, sir, uh-huh. 

Now, this brick wall that you have built 

around your house, was that built at the same time the house 

~as delivered to the premises? 

No, sir. 

c ~ow long did the house sit at the premises 

before the brick wall was built? 

A r•m not really for sure, six to eight 

months, maybe. 

Six to eight months. And during that 

tiroe, did the house rest on beams similar to these shown 

excuse me, on piers similar to those shown in Exhibit 

Number 5? 

A Yes, sir. 

Q A~d that vas the sole method of support of 

that horne; is that ccrrect? 

A Yes, sir. 

Q And, in fact, if the brick wall were 

rentoved toda:y, the home \oiould still rest, it woulclr.'t fall, 
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would it? 

A Ch, the blocks would support the hor::e, 

yeE=, sjr. 

Q It would still rest on the horne? 

A Uh-huh. 

MR. HICKS: Ycur Honor, ! wculd object to 

this exhibit. I think it's self-serving. It's a letter 

from Mr. Long. 

MR. LONG: I'm not offering it for that 

purpose, Your Honor. I arn going to offer it for the purpose 

of ~hewing notice of violation of the restriction, since 

that's denied in the answer to ffiY 

THE COUFT: Let rne see what you have. 

It's a letter from whc? "•·· LJ..• Lcng? 

MR. HICKS: Mr. Long. 

THE COURT: I don't think it's -- it is a 

self-serving document, Mr. Long. !t also has counsel 

testifying --

MR. HICKS: Y€s, sir. 

MR. LOKG: ~o, sir. I'm not going to 

testify about it. I'm going to ask Mr. wi:liaws if ~e 

received that letter. 

mean, we --

TBE COUR~: but by reading --

MR. HICKS: I have to object to it. I 
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THE COURT: What difference does it make 

whether he had notice or not? 

MR. LONG: Your Honor, if I would direct 

the Court's attention to Paragraph 6 of the Bill of 

Complaint that says, "Despite repeated requests from other 

lot owners in Belroi Farms to terPove said trailer and 

construct a perr·anent dwelling, the Defendants have failed 

and refused to do so." I'm offering this -- that was denied 

in my --

THE COURT: Can you do this, can you 

sti~clate that by a letter of July 16th that he was given 

notice? 

MR. HICKS: He was given notice, yes, sir, 

on July 16th, 1986. 

~.R. LONG: Ard~ a!:;ked to remove his home 

and build a permanent structure. 

Tr~E CC.1tlP.'l': Can i'OU stipulate that, and I 

won't have to look at the rest of the letter? 

the letter. 

Your Honor. 

MR. LONG: Can we stipulate to that? 

MR. HICKS: An~ aEke~ to ~e~ove his home. 

THE COURT: Just ask him if he received 

r.!.R. LOt-'G: I' c have tc show it to him, 

TBE CODBT: Well, do that. 
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BY l1R. LONG: 

Q ~r. Williams, do you recall receiving that 

letter? 

A Yes, I rer.;e-r.ber receiving it. 

Q All right. 

~·1R. LONG: Ycur Honor, if coupsel \<:ill 

agree, I'd be willing to stipulate that the letter was sent 

to hi~, and his testimony in the case is that it ~as 

received which is dated July 16th, 19E6, requesting lim tc 

remove his mobile heme frorr the premises and to build a 

perr:.anent structure. 

THE COURT: Is that going to be agreed 

upon, that ~e received a letter which made those requests? 

MR. HICKS: Yes, sir. 

THE CCURT: ~hen was it received? It's 

dated the 16th. 

Do you recall when you receive~ it, 

r1r. r1i 11 iams? 

THE ~J I TN E S 8 : N c , s i r , I don ' t • 

THE COURT: Do you rer;;en bet tbe ~tontl-.? 

T f4 E tn: 'li ~. F s s : It ~.-as p r o ba b l y in August 

sometime, if that was catec August 16th. 

MF. f,Ot·'G: :t 's catecl. July 16th. 

MR. hiCKS: We stipulate that it was 

received sometiroe that month. 
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THE COURT: All right. The letter was 

received sometime in July and it advised him of the alleged 

violations and asked hie to rewo~e his borne. 

MR. LONG: c~~ ~e make the same 

stifulations with respect to all three of the defendants? 

THE COURT: Ca~ we do that, Mr. Hicks? 

In July, the same --

~R. LONG: Yes, sir. It's the same 

letter, just the names are changed. 

MR. HICKS: Yes, sir. 

':'1-i:~ CCURT: All right. You stipulate then 

that Ms. Barber and Me. Cauble received a similar letter 

advising them of the alleged vioJ at ion and asking then1 to 

remove their -- I don't know whether you said trailer or 

mobile home, but 

r~R. LONG: Tbe viorcl trailer v1as used in 

the letter. 

THE COt:~'::': I--ll right. Each of the 

defendants in this case receiv~d a notice requesting them to 

remove them in July of 19~6. !s that the stipulation? 

MR. HICKS: Yes, sir. 

Tl-'E COLF~: Let the record show the 

stipulation. 

l1R. LO~fG: 'I, hank you, Your Honor. 

THE COURT: They were &e~t from Mr. Long, 
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--; 
_j 1 Counsel for the Plaintiffs; is that correct? 

2 MR. LONG: Yes, sir. 

~ 

I 
..J 'I' H E C 0 U R 'I' : /, ll r i g h t . 

A. I 

I 
5 BY MR. LONG: 

6 Q Mr. Williams, where did you purchase your 

7 home from? 

8 A From Southern Mobile Homes. 

9 Q Okay. Anc1 war; tl:a t a new home when you 

10 purchased it? 

11 A No, sir. 

12 c It had been previously repossessed from 

13 another owner; is that correct? 

14 A Yes, s j r. 

, c: --- so, at some point in time, it had been set 

16 on another piece of property somewhere prior to your buying 

17 it; isn't that right? 

18 Y E-~ , ~ j r, j n a Ii!Ob i 1 e horne park. 

19 Q And it was delivered to your lot in two 

20 sections by truck; isn't that correct? 

21 A Yes, sir. 

22 Q An~ at the time, didn't the sections have 

23 a hitch attached for the purpose of tcwing? 

24 A Yes, sir. 

') r.:. 
~.J Q And the home, at that ti~e and new, rest 

1.2:1 
BRENDA I.EWIS . 

Court Reporters 



:-----1 
I 

__J 

NORRIS WILLIAMS - CROSS 

1 

2 

3 

~ 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

, -: 
-'-' 

18 

19 

2C 

21 

22 

23 

24 

25 

upon one or more steel I-bearrs; isn't that correct? 

A Yeah. It rests upon a 12-inch I-beam 

f r·ame. 

Kow, attached to the !-beam at the time of 

the delivery, there were axles, also, weren't there? 

Yes, sir. 

Q And each of those axles contain springs 

and wheels? 

A Yes, sir. 

Q Your home can be seen not only from 

adjoining lots adjoining roads, but from adjoinging lots, 

alsc; isn't that correct? 

A Yes, sir. 

Q You said that the brick wall surrounding 

ycur home, that you had examined the Barber and Caudle homes 

and found them to be the same? 

A Yes, sir. 

Q That rr:ea.n& that they also sit on piers 

like your home; is that correct? 

A Yes, sir. 

Q And it also ~eans that the brick ~all, if 

removed, that the homes would continue to sit on those 

piers; would they? 

A Yes, sir. 

Q The homes would not collapse, would they? 
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A No, sir. 

MR. LONG: No further questions. 

THE COURT: Mr. Hicks, redirect? 

REDIRECT EX~riNATION 

BY MR. fliCKS: 

Q Mr. Williams, are there any tongue hitch 

or wheels or springs attached to any part of your hon:e at 

this time? 

A 

Q 

Farms? 

A 

Q 

p._ 

Q 

P.. 

No, sir. Everything's been removed. 

Are there modular-built homes in Belroi 

There's some prefab homes in there. 

How are they·delivered to the site? 

They are delivered to the site by truck. 

With what, wheels and springs attached? 

~ell, trere is some prefab houses in 

there, you know, which was delivered to the site by truck, 

which everything is prefab, your wi~fows are already 

installed in the walls and so forth, ycu know. 

Q 

A 

together. 

Q 

And it's a matter of connecting 

It's like putting a j~gsaw puzzle 

What kind of foundations do they set on? 
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Do they have piers under them? 

A Yes. Most r.•ost prefab homes do have piers 

under them. 

Q And you received this letter sometime 

after July the 16th, 1986. Had you received any other 

re~uest prior to that time? 

A No, sir• 

How long had your home been there? 

A Eighteen months, nineteen months. I don't 

know exactly for sure. It had been there quite some time. 

~R. LONG: I object to that line of 

questioning, Your Honor, because the defense counsel is 

intending to show acquiescence. The law in the Commonwealth 

of Virginia js A, there is a Virginia case, which I have 

with me if the Court wants to see it, that the r::ere 
-

acquiescence alor.e is not sufficient to stop the issuance of 

such an injunction. And number two, that there's got to be 

change showing such a significant character in the change of 

the neighborhood to render the restrictions useless. So, I 

don't see --

THE C0l1F.':1
: I think that states the law 

correctly, but I think it is admissible to go to mitigation 

under either -- if I rule against Mr. Williams in 

determining what should be done, to show the length of tiQe 

he's lived there. In fact, I won't object to it. 
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MR. LONG: I would suggest --

THE COURT: The law is right, but I ttink 

it's relevant ~hen we get to what's going to happen. 

MR. LONG: ! wculd respectfully suggest to 

the Court that mitig~tion would be appropriate if we wete 

suing for damages, but : would suggest that it would not be 

appropriate in a suit for injunction. 

THE COUR'I': vlell, ycu know, it n~akes a 

difference. If I orc1er hin· to temove his howe, it rray rr.ake 

a difference between thirty days and six months, is ~~ 

point. 

MR. LO~G: I understand, Your Honor. 

THE COURT: I might say, let's move it 

next week. I'd have to think about it. 

BY ru~ • P ·~ CR S : 

~as the brick foundation on your horne at 

the time ycu received this l~tter? 

A Yes, sir. 

~R. HICKS: No further questions. 
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RECROSS-EXP..r.-!INATIOl~ 

PY ~1R. LON(.:: 

'Ihese modular homes, thei' don't ccn·e in en 

wheels, do they? 

A Yes, sir, they do. 

Q They cc:.rr,e in --

THE CODRT: I understand that the house 

comes in on wheels, whether it's a stick house or what. I 

rr.ean, you deliver the lur.1br:-r i.n a truck, correct? Let's not 

so into that. Tba.t isn ~ t going affect rny decision. 

ft':F.. LC~!G: t·Jell, Your Honor, the only 

:eascn ! was attempting to go into it is becau~~ ccursel bas 

raised the spectrum of attempting to show --

THE CCCRT: ?he Court has rejected that. 

J know that the trucks deliver n1aterjcl~ to bor.•esites, 

whetter it be ~c~ular or a 5tick ~cuse. 

MR. LONG: Yes, sir. But tht= fi•0t~U]erf-: 

dcr.' t. have the springs, \vheels, and axles attached to therr:? 

THE COVR~: 1 understand that. Do you 

think that I think b<:i:·t=:: !·clS springs, axles, and 

wheels on it? 

r.~R. J..O~J(~: No, sir. :: c~o not think that. 

THE COURT: I have rejected that argu~ent, 

~o :~t·~ r.ct spend any ~ore time on it. They're all 
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deliverd by truck except for this type horne. I guess this 

is, too, isn't it? 

MR. LO~tG: I withdraw that questiot; ar:c: .... 

have no further questions. 

THE CO(IF?'l': ~~ r. Hicks? 

~R. HICKS: No further questions of this 

witness. 

THE COURT: All right. Thank }CU. You 

ma~l step down. 

Call your next witness. 

~R. HICKS: Ms. Cauble. 

l.~THY \.~. C~UFl·E I 

ca~led as a witness, having been first 

0uly sworn, was examined and testified 

as follows: 

DIRECT BYAMT~~TJO~ 

F. Y r., P. • 1-: 1 c I< s : 

Q Please tell us your nar.1e an(1 t.vhere } cu 

live. 

A My name is Cathy J. Cauble. I live on lot 

13 in Belroi Farms. 

Q And how long have ycu lived there? 
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A 

Q 

A 

I've lived ttere since August of 1983. 

Since August of 1983? 

Yes, sir. 

Bow many homes were there in Belroi Far~s 

when you erected your ho~e? 

A There was one home and one single-wide 

trailer. 

Q Whose ~as the home? 

A It was the log cabin on Lot 1, Lot 2, 

c And there's been testimony fron. 

Mr. Williarrs concerning the structure of your hcroe that it 

does have-- on piets and a l;!ick foundation? 

A Yes, sir. 

Q How are ~cur piers constructed? 

A They're cemented together. 

Q What do you have behind your howe? 

A Behind my home, I have a 10-cy-46 foot 

6eck with a lower deck of 10 ty 20 foot. 

Q And Ms. Cauble, it's been testifjed that 

you-all received letters scmetiroe in July cf '86. Had you 

received an~ request prior to that tiQe concerning your 

home? 

A 

Q And let me ask you, have ycu recently 
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refinanced your horee? 

A Yes, sir • 

Q Do ~ou teve the Deed of Trust there? 

NR. LONG: Objection. Hhat's the 

relevance? 

MR. fi£Cf~: It shews that it's a 30-year 

permanent mortgage. 

MR. LONG: Sc what? 

THE COVRT: State your grounds, ~~r. Long. 

~~R. IJONG: l object on the grounds of 

relevar.ce, Your Honor. You can get a 30-jear heme loan on 

n.obj.l e homes just as n1uch as you can on stick bu JJ. t --

THE WITNESS: Yes, sir, but you can't en a 

trailer. 

THE COURT: Dcn't interrupt him. 

r~~R. LONG: As long as it's affixed to the 

t~alty. 

THE COuRT: All right. That' f, the 

e r<Jun.ent. ~~ov1, what's your argument? Or.e, that it's 

inadmissible. What rule of th~ 1~~ r~~es it inadmissible? 

MR. LONG: I guess I would answer the 

question with a question, and I would suggest to the Court 

wl·.y would it be-- \vhat probative 'le.:ue (<a . ..-:; it.: l:ave to show 

that she has a perrna~ent wortgage on t~er ~c~e? ~hat 

probative value? And I would suggest to the Court that it 
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has no protative val~e. 

MR. HICKS: Well, the restrictions talk 

about a temporary structure, trailf'i. ':bi ~; is a Deec1 of 

~r~st on a standard VA form showi~g it's a 30-year permanent 

loan on this --

THE COURT: On the laPd? 

~F. HICKS: No, sir. It's on everything. 

It's en everything, Your Honor. This is complete. That's 

all complete. That's a ccn.p: <.-~-~ i.ean. 'I'here is no separate 

loan. 

TBF CODPT: Dces it list the home 

separate? 

~R. H!C¥S: No, sir. 

'l'liB CCl:RT: Ir-. the home listed separate? 

MR. HJCKS: No, sir. That is it. That's 

\vhat 'r\-e' re trying to sho\v, Your HoPer • 

T~E COlJFT: ~·~hat he ~.;ants to show 1s part 

of t~e real estate. I thi~k it's reJeva~t. 

~~~E. r CN<.~: J \-;cr~;1 d a s.k the Court to note 

IT:j;' e.xcept ion. 

T8F COLRT: Yes, sir. Mark it for the 

Respondent. It is admitted. 

was rr.arked.) 

(Whereupon, Respondents• E.xhibit Nurober 5 
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THE COURT: ~hat's his case, Mr. long. 

MR. LONG: Yes, sir. 

THE COURT: I wcn't ask you tc agree with 

it, tut that's his case. And I think its admissible. 

MR. LONG: Yes, sir. 

BY ~1 R • H I C K S : 

Q I shew you Respondents' Exhibit Nuwber 5. 

Are ~ou familiar with that document? 

A Yes, sir. 

Q Hhat is tbct? 

That's the Deed of Trust on n~l rjcuse, on· 

rn.y property. 

What type of loan is that? 

A That's a 30-~ear Veterans Administration 

!'.c rtgage. 

I s there any s e r c 1. ,.i t E· f ~nan c ). n g on you r 

horoe itself other than this? 

ji_ No, sir. ?here tas~'t been since '85. 

Q s inc e j ~: b ~. ? 

A Yes, sir. 

Q It • s all been f5.r·<-:r~cing -- this is a 

refinancing of what was originally ccrte in '85? 

A 

Q 

Yes, sir. 

Ms. Cauble, have the Brooks visited your 
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home? 

A Yes, sir, they have. 

Q And just tell rne what either Mr. Btooks or 

Mrs. Brooks, the parties to this suit, said to you 

concerning your home. 

A They were at the house at a New Year's 

~arty. It's been a few years. And it was rather casual, 

but they walked through the house, and they felt it was ver~ 

nice and liked jt and said that they didn't realize t!at 

these modular-type homes were made so well. They ~ere under 

t.lte impression, I think, that it was a modular home. 

~R. HIC¥S: No further questions • 

':'E-tF: CCt.;F..T: f1r. Long? 

CROSS-EXAMINATION 

BY MR. LON(~: 

rn fact, ycu represented to them that it 

~as a modular, didn't you? 

A No, sir, I didn't. 

Q Never diC:? 

A My exhusbano rna~· bave, but I did not. 

Q Now, you said t~ere has been no separate 

financing on the home since 1985. The home was purchased in 

1983, wasn't it? 
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A Yes, sir. 

Q Was there separate financing on it at that 

time? 

1,. Yes, there was. 

Q What kind of financing was it, with who? 

Who was the lien holder? 

A Belroi Farms was the lien on the land, and 

Shelter Awerica Mortgage Corporation in Denver, Colorado, 

had the lien on the house. 

Q Had a lien on the home itself? 

A Yes, they cid. 

Q That wasn't a Deed of Trust, \'.·as it? 

p. Not at that time. 

Q T~at was a security agreement, wasn't it, 

whereby you ple6ge that horne as collateral for the loan; 

isn't that correct? 

A If that's what they call it. 

Q In other words, ycu're not suggesting to 

this Court -- the lien holder's name again was --

A Shelter Arrerica. 

Q You're not suggesting to the Court that 

Shelter America would have had a right to take your land if 

you had gone into default on your house payrr:ents, would you? 

P. .. No, sir, they wouldn't have, because the 

individual that sold us the property signed a release that 
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he realized that it was a double-wide mobile hor.~e, anc! l:e 

would make r.o claims to it. 

Q You don't deny that it's a do~ble-wide 

nobiJe r~cn;e, C:o you? 

A No, sir, I don't. 

Q In fact, you really don't deny that it's a 

trailer; do you? 

A Yes, I do. 

Q You think there's a distinction between a 

trailer and a mobile horne? 

A Yes, I ~o. Trailers are identified as 

recreational vehicles. 

Q Your hcuse is settins en piers; isn't that 

correct? 

A Yes, sir, it is. 

And if the wall that surrounds the bottom 

cf the house, so to speak, were pul!e( a~ay, the house would 

continue to sit en the piers, wouldn't it? 

A Yeah, but I think roost any frame-built 

house, if you took away the trick ~alls around the side, 

that they would continue to stand. 

Q 

A 

Q 

construction? 

Is that what you think? 

I sure do. 

Do you have any experience in 
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A No experience in construction, but I've 

lived in brick homes with the same ty~e cf foundation. 

Q You don't deny that your home could be 

r E: r.\0 v e d fro rn i t s present premises and rr'o v e c1 to another 

location? 

A Nc. !'ve seen homes go down the highway 

before, and they weren't necessarily mobile homes. 

t·:R. LONG: I den' t have any further 

questions. 

THE CODRT: ~r. Hicks? 

MF. ~!CKS: I don't have any further 

~:uest ions . 

THE COUR'::: Thank you. 

Call your next witness. 

~R. HJC~S: Ms. Barber. 

J~.NICE l~ARIE BARBER, 

called as a wi tnefiS, r.a.v ing been first 

duly sworn, was examined and testified 

as follows: 

DJR~CT EXAMINATIO~ 

BY r.1R. HICKS: 

Q Please tell us your name and which lot you 
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live on? 

A Janice M. Barber, Lot 19, Belroi Farms. 

Q And Ms. Barber, what are the dimensions of 

A 28 by 60. 

Q And what type of foundation does it rest 

on? 

A A pier foundation, and the brick and 

Q And does that listing that was shown 

accurately describe the interior of your home, cathedral 

ceiljng and a sunroom and all that? 

Yes, sir. 

Q Fireplace? 

A Yes, sir. 

Q And had you received any notice or re~uest 

prior to the request of July of 1986? 

~:c, sir. 

MF. HICKS: No :urther questions. 

THE COlJFT: ~~r. I. eng? 

RY ~1R. LO~G: 

Q Ms. Barber, you purchased your home from 

Southern Mobile Homes, Incorporated; isn 1 t that correct? 
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A Yes. 

Q In February of 19b5? 

A Yes. 

Q And it is installed on piers? 

Yes . 

Q And it does have the HUD certification 

label attached to it, does it not? 

A Ye£. 

c And it's built to HUD code and not BOCA 

code; is that right? 

Q 

you? 

A 

A 

e- v j_ <.1 en c e ? 

Yes. 

You don't deny that it's a mobile home, do 

No. 

ro ~ou deny that it's a trailer? 

Yes. 

MR. LOf';G: tic furtl"!er questions. 

THE COCRT: ~·! r. HickE? 

r'~R. HICKS: No further questlors. 

THE COURT: ':hank ~lOU cc.ll. 

Call your next ~itness. 

MR. FICKS: We rest, You: Honor. 

THE COtiH':': L'O ycu ha-t;e any rebuttal 

lJtR. LOl'·IG: l'lay I r.ave just a minute, Your 
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Honor? 

TBE COGFT: Yes, sir • 

r1R. LONC: ~;o, sir. I l:ave no rebuttal. 

TBE COURT: Let's take about three to five 

minutes so you can get yourselves together, and then I will 

hear your arguments. 

~R. LONG: Thank you. 

(Whereupon, a brief recess was taken.) 

THE COURT: Do you wish to argue the case, 

r.-!r. Long? 

MR. LONG: Ycur Honor, if it please the 

Court, t~o of my clients have go~e to the ladies room. 

Would you wish me to wait a moment until they return? 

THE COURT: All right. You may wish to 

-wait. 

MR. LO~G: Ttey k~ow what I'm going to 

say, I think. I'm prepared to argue the case • 

Your Honor, ~e're here en an injunction, 

and I have set out certain allegatior.s cf fact in my Bill of 

Complaint, which, of ccurse, I have ~o ~rove. I bear the 

burden of proving those allegations of fact. And as I said 

earlier, Paragra~hs 1, 2, and 3 of the Bill of Complaint are 

aCroitted conclusively. Paragraph ' is admitted, which 
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admits the existence and applicability, so to speak, of tte 

restrictions themselves and specifically Restriction Nu~ber 

6, which I will address in just a moment. Paragrapts 5, 6, 

and 7, ~hich set up allegations that each of the defendants 

obtained from the Gloucester County Building inspector a 

permit for tte installation of the double-wide trailer or 

mobile home, as the case may be, on certain dates ~as 

denied, but the stipulation shews that to be the case and 

the exhibits attached to the stipulation. 

Again, I would direct the Court's 

attention to the fact that that stipulation of fact which 

conclusively establishes those facts for this Court contain 

attached to ttem copies of each of those three building 

~ermits issued by the Gloucester County Building A~thority 

and refer to the homes here as -- two of them as mobile 

homes and one of them as a trailer. 

I have alleg~d in Paragraft 8 of the Bill 

of Complaint that from the dates from about the dates 

that these parties obtained their buildings permits, that 

they have occupied the premises since that time, and despite 

a request from the defendant to reroove -- from the plaintiff 

to remove themselves, have failed and :efused to ~o so. 

That probably is not even a necessary ~!legation, purely a 

case of injunction and specifically when no allegation of 

acquiescence is made. None has been ~ade in this case. 
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The issue of this case comes down to, Your 

Honor, of wtether or not a wobile home is a trailer. That's 

the only i£sue that our case comes down to. When you cut 

through all the other stuff, that's the bottom line. 

Because each of the defendants is willing to admit that 

their home is a ~obile home. They purchased them aJ.l from 

mobile home dealers. There's evidence that at least one of 

them in the past had been firanced as a rrobile home. They 

are, in fact, mobile homes. 

Now, I would again go back to the wcrding 

of Paragraph Number 6, Your Honor. Ancl I think the rule is 

~ith regard to restrict~~e covenants that the noroal and 

custo~ary application of the English language is to be 

applied to it, Your Honor. A~d Paragraph Number 6 reads, 

the first part of it, the applicable part, No structure of a 

temporary character, that is, a trailer, basement, tent, 

etc. I submit to the Court, that tte restriction itself 

def~res what is a structure cf a temporary char~cter. 

So, the issue before this Court, I 

suggest, is not whether or not these are structures cf a 

tewporary character, but whetter or not they are trailers. 

Because by the very definition contained in the restriction 

itself, notice that tl:e words "that is" are set off by 

commas, so that the following language, grammatically, if I 

remember my English rules ccrrectly, would be to modify the 
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first part of the sentence, "No structure of a tenporary 

character." The issue before this Court is wh~ther or not 

these three homes owned by these three defendants are 

trailers. 

There is r.o question that t~ey're mobile 

homes. It's been stipulated. You have taken judicial 

notice of the definition of a mobile home in the Gloucester 

County Zcn!ng Ordinance. And I do want to mention one thi~g 

about that, Ycur Honor. Even though we're not talking about 

the zcning case, the definition of a mobile home contained 

in the Gloucester County Zoning ordinance says in part, "And 

.designed to be used with or without permanent foundation." 

So, whether or not the homes, I would 

submit to the Court, tere have pe:rnanent foundations under 

them, is not important. First of all, in the stipulation of 

fact that v.-e tendered to the Court, Ycur Honor, you will 

~ot~ce that Mr. Hicks and I beth stipulated -- or the 

parties stipulated, that ttere was a brick wall s~rrounding 

the bottom of each of these units, and we aid not stipulate 

as to what it was to be called. Of cour2e, ~e left ttat 

determination to the Court. 

~vell, consider the e\'idence that you have 

before you, undisputed evidence, that t~ese homes, es with 

all trailers, rest on I-bearos, are haul~~ ~n on 

undercarriage with wheels, axles, springs, and hitches, all 
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of which are removed. They're set on low-bearing piers and 

adjusted for height with pieces of wcod. You have a 

photograph in front of you showing that that is exactly the 

case here. And that's how one sets a trailer to be used for 

occupancy. The walls were not added until later and, in 

fact, are nothing more than glorified skirting. You can 

have the same house sitting there with aluminum skirting 

around it, and it would be just as secure, because as you 

will see from the picture there, these houses are tied down, 

just as all trailers are tied down and permanently affixed 

to these piers, which are, in fact, the supporting 

mechanisms. They don't use those walls for support, only 

for show, the same as you use aluminum skirting for show. 

Now, in the trial memorandum that I 

submitted to this Court, I addressed the issue of whether or 

not these homes were trialers and cited several authorities, 

the most important of which I would suggest to the Court, is 

the case of Timmerman versus Gabriel, it's factually on all 

fours with this case. If I may beg leave of the Court, 

referring to my mernoranduw in the Tirr.rnerman case, the record 

shows that the Defendant purchased a dwelling referred to in 

the industry as a double-wide home from a mobile home 

dealer, which is exactly ~hat we have here, comprised of two 

structures, what we have here, each with a steel frame 

underneath with springs, axles, wheels, and a draw bar, and 
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1 covered with siding, which is exactly what you have here. 

2 The two sections were hauled to the Defendant's property, 

3 placed on a concrete-block foundation and bolted together. 

4 The wheels, springs, axles, and draw bar were removed and 

5 returned and to the factory, exactly the same things you've 

6 got in this case, Your Honor. 

7 The restriction in that case, which is 

8 almost verbatim with the restriction we have here, said, no 

9 structure of a temporary character, trailer, basement, tent, 

10 shack -- the only thing that's left out are the words, that 

11 is -- temporary· character, trailer, basement, tent, shack, 

12 ga~age, barn, or other outbuilding shall be used on any lo~ 

13 at any time as a residence, either temporarily or 

14 permanently, etc., etc. 

15 The Court said the word to be construed 

16 tere is trailer. The house the Gabriels placed on their 

17 property is very similar to the typical trailer house. It 

18 has rr.etal sioing, a metal frarre to which is attached 

19 springs, axles, wheels and draw bars. The fact that some of 

20 these features may be removed and were removed in the 

21 instant case, does not change the basic structure of the 

22 house itself. The structure was sold to the Gabriels by a 

23 trailer sales firm, while it was on their sales let and 

24 mounted on wheels. It was later pulled to the Gabriel's lot 

25 by a tractor truck. The term mobile home is an advertising 
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euphemism for a large house trailer. Although, the larger 

models of mobile homes are considered less rr.obile than the 

smaller models, they are essential similar in structure and 

appearance. It cannot be demonstrated that they a~e so 

essentially unlike a trailer as to exclude them from the 

general definition of trailer. 

Now, in addition to that -- and there is 

just case after case after case that stand for the same 

proposition, Your Honor. And I would like to cite onl~z" a 

couple of them to the Court, if I may. In North Carolina, 

our sister state decided July 25th, 1973, the style of it is 

Van Pelle versus Messer, cited at 128 Southeast 2nd 106, and 

on page 107, the Court in that case refers to the 

restrictive covenant, which read as follows: No structure 

of a temporary character, trailer, basement, tent, shack, 

garage, barn, or other outbuilding shall be used on any lot 

at any time as a residence either temporarily or 

permanently. 

The Court went on to say that the trial 

judge concluded as a matter of law that a mobile home is a 

trailer within the intendment of the restrictive covenant. 

With this conclusion, we take no issue. ~he term trialer 

includes a mobile home within its roeaning -- scratch that. 

Excuse me. That the term trailer incluoes a mobile home 

within its meaning is the accepted rule ir. every authority 
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we have found dealing with that issue. And I sugge~t to the 

Court that that's an accurate statement of the ~aw by the 

Court of Appeals of North Carolina. 

The case of Lassiter versus Bliss, decided 

in the Supreme Court of Texas in November of 1977, rehearing 

denied January of 1 78, cited at 559 southwest 2nd 353. Page 

355 of the appending -- I do want to bring to the Court's 

attention that even though this case favors my position, 

ttere is a descending opinion. 

THE COURT: Would counsel approach the 

bench for just a minute? 

~F. LONG: Yes, sir. 

(Whereupon, a side-bar conference was 

held.) 

MR. LONG: Your Honor, the restrictive 

covenant in that case provided no trailer, basement, tent, 

shack, garage, or temporary quarters shall at any time be 

~sed as a residence. And the Court said, We hold the 

intention of the restrict~ve cover.ar.t jr the present case 

was to prohibit trailers from being L2ed as residences at 

any time. 

Under the Phillips and Zrnotony cases, we 

hold that the mobile home in this case was a trailer and was 
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prohibited by the restrictive covenant. The terrr trailer is 

to be understood in its usual meaning regardless of whether 

it was referred or described as a house trailer or mobile 

home. 

The next case is the Zrr.otony case, which 

is cited at 525 Southwest 2nd, Page 736, again, holds that a 

mobile home and a trailer are cne in the same. I'd cite 

those for the record. The Phillips case, decided i~ 1973 by 

the Court of Civil Appeals in Texas and cited in 502 

Southwestern Reporter Second Series, has the same holding. 

And there are cases even beyond that. 

There's Kirk versus westlake, 421 Southern Second, 473, that 

held that a reobile home fell within the definition of 

trailer in a zoning ordinance. 

Again, I realize this is not a zoning 

case. I only bring that up, because in the Defendants' 

memora~dum to this Court, there are numerous references to 

cases which are all zoning cases in nature. In fact, the 

Defendants suggest that the zcning cases, I guess, by 

including them here are applicable. However, the zo~ing 

cases all have to do with ·the defi~itions contained therein, 

the applicability of those zoning ordinances, and whether or 

not classifications of mobile homes are arbitrary and 

comprecious. Those standards, while re!evant in a zoning 

case, are not relevant in a case involving restrictive 
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l covenants, because restrictive cove~ants a:e not held ~n the 

~ same standard. They're restrictive co~e~a~ts ccnst~tuti~g a 

3 I pr:i';c.te ag:eement. 

Fir.ally, Your t-icnor, I 
, .• • ~ . l-

WCU.LCI ;:.::..rr.p.!.~ rec.l~_e 

5 to tte Court, as I ~id in ~y brief, tbat a ~obile ~ere 1s 

6 defined in Section 46.1-1 Sub 38 i~ the Virginia Code. 

7 That ' s t h e d e f j_ r! i t i on t r-~ a t ' s o e en i r: t r. e t e f c r ~- e a r .s , ~~ ~ c . 

8 again, it's inteDded to be used with or without a ~er~ane~t 

9 fcur~ation, probably irrelevant since the~e is no di~~Lte 

lG ato~t tte fact ttat ttese homes are Gob!le homes. 

11 L would suggest to the Ccurt ttat the 

l :: i s :: r a t :-:·· o b i J e h c r e s and t r a i : e r s a r e o D e .L n t h e 2 c. r: e , t ! ~c. t 

14 a pro~er interpretation of this r~strictive cc~enant is t~at 

15 t~e wo~ds "that is" go to define t~e teDporary structure as 

lf te~~g a trailer, and, the:efo:e, a~ ~rjuncticn ~s prefer i~ 

17 ttis case. 

18 TEE COURT: Mr. Ficks? 

~ 0 
J.- MR. PICKS: Ycur 2onor, there is nc 

2 0 ~ :..: e .s t: i c n t h a t the b u r cl en .~ ~ o r: t h e ::: ~- ~ .i1 t ~- f f t o s h G i·i : h c. t-. z:; y 

22 Ponor, the ~itle 46 defin~ticn co~c?~~~rg f•e!~lts fo~ rocvi~g 

24 that's applicable here. The thirg ~tat~s applicable here is 

2 5 ~ n T i t l e 3 6 c1 e a 1 in g \Ai i. t h L c w t he s e ~.-e r e : o r rr. e r l y de f .:, ned a s 
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1 mobile homes and now they're defined as ~anufactured homes. 

Your Honor, I say to you i~ alJ ~onesty 

~ ttat if tbese restrictions had ~aid mobi!e hcoes, I do~'t 

~ here, because these testricticns do not say mob1le hcoes, it 

6 says trailer. It doesn't even say house trailer. I wo~:d 

7 ha~e ~ore problem if che restriction said house trai!er. 

8 doesn't say house trailer. The restrict!cn just says 

9 trai~er. A~d the tu~den i~ on hi~ to show that that ~o:d 

10 trailer rr.ea.ns mobile homes of the trt:es that v1e ba~/e f.ere, 

ll wbi.ch ha·ve b€en, lr. effect, f.e :~.ar.e::ntly placed on the 

12 pr0~e:ty with the bricki~g, with the porc~es. ~n o~e 

13 ~n£tance, ~s. Ca~ble, ters ~as i~ 1983, there wa$ or.ly cne 

14 other permanent structure en the !;toperty at that t~rne. Sh~ 

15 had pern·anent fi.na!'<.:ing ~cJr tr:irty years on the entire 

l6 r-· rot-e r t y as one L: n i t , not s epa r a t e : i r an c i !' g f c, r the home , 

17 .::era .rate from the real estc.te. .i\nd a: tbo~gh it's r.ot at 

18 i2sue, there's no question 4.'r-- ... • .. a'- alJ c~ them ccrre up with the 

19 l,~CO 2quare feet. 

~our H c no~- , ·"· e 8 c.: n ' t b ave any Vi r. gin i a 

cases either 

2 2 mob i 1 e home- [: 2 r e con c e r ned , b u t ·,; e · ... · (", :' -:~ ': e t b e Sup rem e Co u r t 

of Vi :gir:ia cefir.iz:s v1hat is censic:E-: :.t·(~ tc be a chattel and 

24 wl:etber it:s beE!n cor,vetted ir!to tl;~ fixture c:: net. In 

23 I Transco Ccrporaticn ~ersus Pri~ce W~lliam County, 210 
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Virsinia 550 said, annexation of the property tc tt.e tea~c~; 

adaptation to the use or purpose to wh:ch that pa~t c~ the 

rea:.ty \-\:itr \Jf.jch the propetty cor:nectec: is ar;[:;:c.r-ri~tec~; 

a11r1 .ir.t:~:.r:ticn of th.e patties. ':'he ir.ter;t~cn of t1·~~ E-a::ty 

making anrexaticn is the chief test to be conside~e( in 

determining whether the chatt~l ~as been converted irto a 

fixture. 

Your Hcnor, a co~ple cases t~at : cited 

were ~o~t~g cases, but I've also cited tbe ca~es en 

restrictive cover:ar.ts where tbe courts r.at;"e r:E::c tr·,:::.t :::c.-bile 

ho~es affi~ed such as these ale not trailers as p:ohitited 

was aFpended, that it did not violate that -- it's c~teci in 

~Y ~e~crandu~. A case f~om ~ichisan, ~orth C~e~ckee Village 

~e~tership vels~s Murphy, ~ecieed by the restrict~ve 

c c ._,en at: t banding house t !: c. i l e r t; an ci t ~ r: t s ,_.c. n be ~. n ~ e r p !.. E; ted 

to incl~de within the pro~1t~~~on t~e p!ace~ent of -

double-wide ~obile home. 

ma~ufacture~ in two-halves and car~ed :era~ate!y :o the 

premises, bore a certificate - . . Ct tl.t~.E. 

11 trai:e:- ccach double-Y.~ice." 2~ctio~s ~ere placed 

on a concrete block foundation and bcJt~6 ~csetber after 

removal of the separate ~hasis, then cor~tit~te~ e~ap~;es 

149 
BFENDA. LBWIS 

Court Reporters 



w i t h d i mens i or ~ tJ 4 by 2 4 f e e t . ': r. e co u r t t. e l d t ::a t t r. i s w a .s 

2 not a house trailer. :n here, we don't even ha~e t~e ~c:d 

l~. r. <.~ I c a n t e ll yo u .:. r: ::1 : . .1. h o r. e ~: t ~· t L a t ~· 

:: thir.k you can sec:!:cb tbe citi~ation£= anc ~cu will fi.nc1 tLat 

6 15 years ago befcre ~ouble-~ide 8ohile hoffies ca~€ ~~to use, 

t~ere ~ere ~ore that said a ~cuse traile: ~as~'t ~eant , ...... 7 

-1 

c the t e !: m t r a i l e r • T t e aut b c t i t i e s in z:! o 1 e ~ e cent yea ~. :. r a~: e 

lC installed, hooked ~p, that they did not violate the 

1: :estrictic~ agai~st t~@porary ~truct~re or t:ai~er. 

12 

14 she was there tefc:e a~y c! ttes~ ~tter people waved tbere. 

lS :n the case of ~'.r. t\Jilliar:.s·, one of the CC·IT'p1c.inants cari;e 

l ,. . .. .(' ave~ and helped him Jig t~e fcundaticn. A~d Your Ecno:, I 

l 7 k n c ,,.; that -- I ' n not a r g L. .i n g : c s :. o p i. t , b u t I ' s say i n s i n 

l ;_; 
·-' a ll h on est y , I c1 on ' t t h i r. k t-. : · a t ~ r: y c r1 e cor. s i c: e ~: e c -: t t !~a t 

;. l ~ o the r one 'W a s the t e s h c: r t : 1· c. f t ~ r , :: :: e e: r: e t L a t t f: e 

22 coroplainant helped h~~ ~i9 t~e ~cun~~~-r~. 

r:'EE 

24 :,R. 

25 very, ~ery brief. M.::: •"'-' 

COURT: Gc. a b eaci, 

r.C•NG: I cur Ecnc:. ' 
far as he:f):ng c~is 
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recall the test.:.mon~/ t,..,as that ~-'.r. Ca~h t;..as ti:ed of ~.ook:.r:c; 

L at the wheels and axles. He was harpy t8 telp get sc~et~i~g 

3 up ttere that ~ould cover then up. 

5 ' hat; e invest e c1 fun c s , b u t 2 o L3.v e r.-, l n e , s rea t st..:~ s u f none y , 

6 and J oak at the s reat desr::ai t i. ty ~ n '1C1.lue conta ir:ed ir: the 

7 stipulations :~.ub:J1itted to tbe Court. ':'he stick-bui:t hcFE~; 

8 · owned b~i Ii':~f clients, one c.f thern wa:: '.-•crtr. al~cst. t"c·ui:.:e 

9 .,., h a t a 11 of t he c e :end a r: t:. s h o ~~ e s a r e , and one o f t r: e :-:~ i s 

l 0 w o r t h t '1i o and a. h a J. f t i rn e ~: \·: h a t t !·: e De fend ants r: cor:; e ~: ~-: ~ E- • 

ll ':be otber lots aren't :r:ptcved at t!Je p:·er;ent t~::-:e. 

l -... L. I The three cases cited by Mr. Pic~s, Euss~y 

12 versl!s Pay, t:eath ~/et·s~s !?arker, and ~Icrth Cherokee r·.e.ve 

14 r:reviously teen cited to th.:.s Cou~t, and r.ot fcund :.o be 

15 authoritative in another case. The square footage, I would 

1 ... _c suggest, is net at issue. A~d as fa= as the bricki~g, 

17 porch, steps, the hc~e can te :errc~ee f=orn them just as 

lc easily as it can be rEmoved frc:n tLa:. : ittle brick · . .;all 

l9 a:c-ur:c1 them. 

7.0 THE CCUR~: 1hank ~ou, ~ent:~mEn. ~hese 

2 2 does , some b c cl :~ g e t s ! : u r t . : b e ? 2. a i r r:. ~ f f s \.; o t..; : d b-= h u : t , a s 

23 ~T. Long has just pcinted out. Bec?~·..:sE: it's arguable that 

;:A. . this Dight affect their property vc..::..ue. :;: r~a~ie no c-~:icence 

25 en ttis, and I car.'t c·on~~ider it. ':'Lat'~; r.ot r:art 
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-------------------------------------------------------------

fincing. There is no evidence to this effect, but I ca~ 

understand as a layman how it might be. On the ether hand, 

if I r~l~ against the Defendants, the~ are truly hurt 

because those are their are hontes, they have to leave ~heir 

homes, move their homes. They ~ave invested some money in 

these homes. It's always a difficult case. 

The word trailer in these restrictive 

covenants, in this court's opinion, has to be synony~cus 

with mobile homes. You'l! notice in the last part of 

Paragraph 6, the part that applied to Mr. Purves' case, it•s 

trailer that is refered to. I realize in Mr. Purves' case,· 

we had a situaticn wtere there wasn't 1,300 square feet. 

It's under their prevision. ~hen they talk about putting a 

trailer on a lot during construct:on, they're talking about 

a mobile home. It's son;ething to live in. Trailer is used 

th~re just as ~e have always ~sed it. Trailer and ~obile 

horJe is synonymous. We're not ta2.king abcut a trai2.er to 

pull a boat or a camper trailer, they're talking about a 

trailer mobile home to be put on a lot during the 

corstruction of another house. ?hat'~ what pecple live in 

\vhen they construct a d\vell ing t:cu~-;e. Hha t we call t ra. i !e rs 

are 80bile homes. Trailer has to ~ean ~cbile home. 

These trailers are attached to 

foundations, but they can be Qoved. A~y house can be moved, 

I realize this. These structures can be n·cved without any 
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1 ... damage, without having to replace anytt~ng. It's can simply 

be lifted up and driven away. I realize that the house ~ith 

3 the deck on ~t or the porch on it, it ~isht be attached, I 

4 cion't know w~ether it's attached, it probably is, there 

5 would have to be some work there. But these homes are 

6 tasically desisned to be ~obile, to move. And that iE what 

was rnea~t to be kept cut of this subdivision, whether it te 

on a foundation or pillars cr even on a brick foundaticn. 

9 The evidence is that the brick foundation is basical!y 

10 cosmetic. ~t i~n't used for support. 

11 So, I will order that tr.ese homes be 

12 rerocved, and I'm thi~king in terms of six month. 

13 MR. HICKS: Your Honor, I do think this :s 

~4 a case that really ought to go to the Supreme Court. 

TBE.COV?T: r agree with you. The State 

16 of Virginia should deci~e this. 

17 ~1R. BICKS: ':'bey .sbouJ.d be decide this 

18 one, and I intend to take tbi.~~ up tbete once and for all. 

19 An<.:: would ask, Your Honor, t.i-:at tr:i~ one, if \·.te appeal it, 

~C ~f you'll stay your executlcn. One case has been there ~or 

21 

22 

/.4 

23 

THE COURT: Ycu're goi~g to ~ave to note 

your appeal -- what is it? Fifteen days, correct? 

~R. HICI<S: ~·:o, sir. -Thirty days. 

Tf1E COL:KT: Hell, it'£ :i.5 days on the 
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injunction, the statute. You have to file your review. We 

were just lcoki~g at it earlier. 

MR. HICKS: Yes. That is if ~cu refute to 

stay .; +-...... 
THE COURT: I thi~k ycu have seek --

that's your appeal. You better look at tf.at section. 

is your afpeal, whether I stay it or dcn't stay it. As · 

read it, you have 15 days for a Bill of Review to the 

Supreffie Court, no matter ~tat time-- I'd say it's I'm 

gc·ing to rr.ake it six montt.s new, and then you have .:..:· (:a:.-·s 

from the date I enter the order to get this to the State 

Suprene Co~rt, ae I read t~at code section. - s~ggest you 

look at it. 

MR. 8ICKS: I will look at it. 

7HE COURT: The~ I can always here a 

notion later in the State Supre~e Court to stay its 

execution. I think the Cot..rt w)ll hear this case within six 

r.;cnths. 

~R. PICKS: We!l, as : said, it needs tc, 

because it needs to hear this case once and for all. 

THE COURT: If there is soroe £;rob2.err that 

you don ' t get a stay -- I d c r ' t k n c \·: ;.,~ t: e the r o r not I ' d have 

jurisdiction for me to stay it Gyse:f. Sc, I ~uspect you 

better file your Bill of Review and ask !cr the stay, then. 

I don't see how -- if they sa~ the case ~as gci~g beyond s1x 
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·---------------- ·--- ------------ . ··- ---·--

1 months, I can't iroagine thev wouldn't stay the Execution. 

2 i·1R. f,QNG: They pro0a i)l y ~,.1oul d, Your 

3 ~onor, ~ut I don't know, Your Honor. 

4 THE COORT: Would you prepare the order, 

5 tftr. Long? 

t·tR. r..o:JG: Yes, sir. 

7 THC: COURT: All right. ~ve ::;tand in 

8 · rece-s.s. 

9 

10 {~hereu9on, the proceedings ~ere 

11 concluded.) 

12 * * * 

13 

14 

15 

16 

1 -, 
- I 

18 

1 ..... :I 

2 (: I 

21 

22 

23 ' 

1.4 

25 
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1 COMMONWEALTH OF VIRGINIA: 

2 COUNTY OF YORK, to wit: 

3 

4 I, Deborah Jean Kless, a ~otary ?ublic in 

-· and for the Commonwealth of Virginia at Large, do hereby 

6 certify that the foregoi~g deposition was July caken and 

.., 
I 2worn to before ~e at the tiffie and place in t~e ca~tion 

e reentio~ed, and that the deposition is a true record of the 

9 testimony ~lven by the witness. 

10 I further certify that I am neit~er 

11 attorney or counsel for, nor related to or emplc~ed by, acy 

12 of tte parties to the lCt~cn in ~~ich thl~ deposition is 

13 taken, nor a~ I a relative or e~pl~yee of any attorney or 

lA counsel ~wployed by the parties ne~eto, nor am I financially· 

15 interested in the action. 

15 IN WIT~ESS AHEREOF, I ~ave here~nto set oy 

17 ~and and affixed my notarial ~e~~ thi3 2Jra Jay of ~pri1, 

lB 1987. 

19 

2C 

21 -------------------
22 Yotary Public 

23 

24 

25 My commission expires June 23, 1990. 
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9e. 2lruce Bong 

Joy cS. Bon1 

Charles E. King, Jr., Clerk 

!7?. :JJruce Bon!/, !P. G . 
.7/llorn•y 7/nt! Goun1elor !7/J Saw 

cSuile J.S. !7/6in~don Ofuare 
:P. 0. !11o:x /069 

:Hay•'· Viryinia 23072 

March 31, 1987 

Circuit Court of Gloucester County 
Gloucester, VA 23061 

RE: Brook:; et als v. Barber, et &Is-Chancery No. 4459 

Dear Charlie: 

(404) 642-6969 

(404) 474--4477 

I am enclosing herewith a copy of § 2-2 of the Gloucester County Zoning Ordinance · 
which should be filed with the papers in the above styled cause. The Court took judicial 
notice of this Code Section at the hearing of this matter in Yorktown on March 25, 
1987 but I did not have a photocopy at that time that I could put in the record. 
Accordingly, please file the photocopy. 

RBL:vaw 
Enclosure 

Very truly yours, 

~ 
/;?1~---

R. Bruce Long 

FILED 
1987 APR -I PH 3: 22 



I 

12-2 APPENDIX B-ZONING t 2-2 

Manu(adure and/or manufacturint; The processing and/or con­
verting of raw unimished materials or products, or either of 
them, into articles of different character or use. 

Manufacturing. eztractive: Any mining, quarrying, excavating, 
processing, storing, separating, cleaning, or marketing of any 
mineral natural resource including but not limited to coal, oil, 
gasoline, bottled gas, wood and stone. 

Manufacturin& light: Manufacturing or other industrial uses 
which are usually controlled operations; relatively clean, quiet, 
and free of objectionable or hazardous elements such as smoke, 
noise, odor, or dust; operating and storing within enclosed struc­
tures; and generating little industrial trafiic and no nuisances. 

MariMibootyord: A boating establishment located on a navi­
gable waterway, which may provide covered or uncovered boat 
slips or dock space, dry boat storage, boat repairs and/or con· 
struction, marine fuel and lubricants, marine supplies, restau­
rants or refreshment facilities, boat and boat motor sales or rental. 

Mobile home: A mobile home shall mean any ~ture, trans­
portable ianne or more sect;jons equipped t4 permit occupancy for 
dwelling~sleeDi.Di or offir_e space puz:poses, and which is built au 
~. permanent chassis, and designed to .be used with or without 
permanent foundation, when connected to the required utilities, 
and includes the plumbing, heating, air conditioning, and elec­
trical systems contained therein. Bot~_.shtgle-wide and double­
wide mobile homes are included in tbie definition . ...... 

Mobile home parlc: A mobile home park ahall mean any parcel 
of land upon which two (2) or more occupied mobile homes are 
located, or which is held out for the location of any such mobile 
home. 

Nonconforming lot: A lot of record that does ~ot conform to the 
minimum area or width requirements of this ordinance for the 
district in which it is located either at the effective date of this 
ordinance~ 88 8 result of subsequent ADJeD~~nta to the ordinanM. 

Nonconforming structure: An otherwise legal building or &true· 
ture that does not conform with the lot area, yard, height, lot 
coverage, or other area regulations of this ordipance, or is de-

1797 
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VIRGINIA: 

IN THE CIRCUIT COURT FOR THE COUNTY OF GLOUCESTER 

JIMMIE W. BROOKS, et als, ) 
) 

Plaintiffs, ) 
) 

v. ) Chancery No. 4459 
) 

JANICE MARIE BARBER, et als, ) 
) 

Defendants. ) 

MOTION FOR NEW TRIAL 

Defendants, Janice Marie Barber, Cathy J. Cauble, and Norris J. 

and Carol J. Williams respectfully move this Court to grant a new 

trial of the matters originally heard by the Court without a jury 

on March 25, 1987, for the following reasons: 

1. Absence of necessary and indispensable parties. Testimony 

at trial documented that defendant Cauble is the grantor of a 

deed of trust on her property pursuant to. a refinancing which took 

place in approximately November, 1986. The amount of the note in­

volved in the refinancing was seventy-nine thousand and no/100 

dollars ($79,000.00). The trustees on the deed of trust and the note-

holder are both necessary and indisp~nsable parties to this action, 

but they were not participants in the trial. Any order by this 

Court which interferes with the use or continued presence of Ms. 

Cauble's home on the property will directly impair the security of 

the noteholder and will effect a default under the deed of trust. The 

trustees are the holders of legal title to the property and they 

have not had their opportunity to present a defense to any Court order 



in this matter. Further, the noteholder has been deprived of its 

opportunity to invoke the assistance of the title insurance company 

which issued it a lender's policy on the refinance. 

2. Absence of critical testimony. Vernon Green, the developer 

of Belroi Farms Subdivision where defendants' property is located, 

told all three defendants personally, before witnesses, that the double 

wide mobile homes they intended to place on the property were perfectly 

acceptable under the restrictive covenants he had placed on the land. 

He told the same thing to other subdivision lot owners who did not 

move double wide mobile homes onto their properties, and to one mobile 

home dealer in the Gloucester area. Defendants acted in reliance upon 

this information before purchasing and locating double wide mobile 

homes on their lots in his subdivision. It may also happen that Mr. 

Green hold one or more of the plaintiffs that no mobile homes, including 

double wides, would be allowed on any lot in the subdivision. 

This testimony of Mr. Green was not brought to trial because 

counsel became involved in the definitional problem of whether a trailer 

is a mobile home, and overlooked the bearing of Mr. Gre~n's testimony 

on the matters at issue. Mr. Green's testimony at a minimum indicates 

that his restrictive covenants are ambiguous, and therefore not en­

forceable. It also establishes at a minimum that neither side has any 

superior equity in this matter, or that perhaps defendants have superior 

equities. 

3. Absence of critical defenses. Counsel in the case locked into 

the definitional issue of whether a mobile home is a trailer for 

-2-



purposes of the restrictive covenants at issue here. This pre­

occupation with the definitional problem led to a misconception or 

oversight of the broader issues in the case and the defenses related 

to those issues were therefore not raised. The first defense is that 

the covenants are ambiguous and unclear. This is a critical prelim­

inary finding for the trial court before it proceeds to enforce the 

covenants. A second set of defenses relate to the care taken by the 

defendants in this matter to ascertain in advance of locating their 

double wide mobile homes on the property whether the restrictive 

covenants permitted them there. Their testimony is that Mr. Green 

unequivocally stated that double wide mobile homes were to be pe~itted 

in the subdivision. The defense that this testimony raises is one of 

acquiescence on his part, or laches or estoppel. 

For the reasons cited above, defendants respectfully request the 

Court to grant a new trial of the matter, and issue such Orders as will 

assure that necessary and indispensable parties are brought before the 

Court so that the interests of all parties in this matter may be 

fully resolved and the equities properly balanced. 

Respectfully submitted, 

JANICE MARIE BARBER 
CATHY J. CAUBLE 
NORRIS J. AND CAROL J. WILLIAMS 

OF COUNSEL ~ 

\)&I~ 
John F. Rick ;;-::; ~ 

c7~ 
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John F. Rick, Esquire 
Thompson & MCMullan . 
100 Shockoe Slip 
Richmond, VA 23219 

C. Flippo Hicks, Esquire 
Martin, Hicks & Ingles, Ltd. 
Court Circle, P.O. Box 708 
Gloucester, VA 23061 

Co-counsel for Defendants. 

CERTIFICATE OF SERVICE 

I certify that the foregoing Memor~ndum in Supportiof Defendants' 
Motion for New Trial was mailed this day of ~ , 
1987, postage prepaid, first class, to Bruce Long, Esqll~. Box 
1069, Hayes, Virginia 23072, counsel for plaintiffs. 

0_~~ 
John F. Rick 

FILED 
lllliiiY -7 r.t1 "8·1 
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VIRGINIA: 

IN THE CIRCUIT COURT FOR THE COUNTY OF GLOUCESTER 

JIMMIE W. BROOKS, et als, ) 

v. 

JANICE MARIE 

) 
Plaintiffs, ) 

) 
) Chancery No. 
) 

BARBER, et als, ) 
) 

Defendants. ) 

MEMORANDUM IN SUPPORT OF DEFENDANTS ' 
MOTION FOR NEW TRIAL 

Absence of Indispensable Parties 

4459 

It is clear policy of the Virginia Supreme Court to have all ~­

necessary and indispensable parties before the trial court in any 

given proceeding. Otherwise, the trial court will be in a position 

of issuing ineffective or partially effective orders, and of gen­

erating additional litigation rather than resolving all of the issues. 

This rule is so important that the trial court is authorized by 

statute to add parties at any time to achieve the ends of justice. 

Section 8.01-5 Code of Virginia (1950), as amended. The Supreme 

Court will notice the absence of a necessary party on appeal, even 

though that absence was not raised in the trial court below, and will 

send the matter back to join that party in a new trial which resolves 

all of the issues at the same time. Wasserman v. Metzger, 102 Va. 

837, 47 S.E. 820 (1904); McDougle v. McDougle, 2!4 Va. 636, 203 S.E. 

2d 131 (1974); and Thrasher v. Lustig, 204 Va. 399, 131 S.E.2d 286 

(1963); Michie's Jurisprudence, "Parties", §§3, 4, 9, 20, 21, 23. 

1.63 



An indispensable party is one who has such an interest in the 

matters before the court that no decree can be entered which will 

not effect that interest. ~n this case both the noteholder and the 

trustees on the deed of trust securing the note which were generated 

by MS. Cauble's refinancing of her property in November, 1986 are 

indispensable parties. Any court order affecting use or continued 

presence of Ms. Cauble's double wide mobile home on the property 

will effect the major portion of the security for the noteholder. 

Any order to her will not include, under the present state of the case, 

an order to the legal title owners, the trustees. And for both 

noteholder and trustees, loss of the chance to appear in court on 

this matter may spell loss of any rights they have to recover from 

their title insurance company in the event matters ultimately go 

against them. 

That the trustees are indispensable is recognized by both statute, 

common practice in this circuit, and the Supreme Court. Section 15.1-

482 Code of Virginia (1950), as amended requires that the trustees 

of recorded deeds of trust be made parties to actions vacating a sub­

division after lots have been sold. Long established practice in 

Gloucester County requires joining such trustees in any amendment of 

restrictive covenants. And the Supreme Court has recently ruled 

that restrictive covenants cannot be amended or terminated unless 

all parties affected by the covenants, and their sucessors, agree to 

the amendment or termination. Duvall v. Ford Leasing, 220 Va. 36, 44, 

255 S.E.2d 470, 474-5 (1979). Trustees are not specifically mentioned, 

but appear clearly to be covered by the logic of this ruling. 

-2-
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Under such circumstances, it is necessary that both the note­

holder and the trustees on the deed of trust securing the note on 

Ms. Cauble's refinancing be joined as parties to this action. They 

will then have their opportunity to file appropriate defenses and 

litigate the issue as they see fit. 

Absence of Critical Test~ony and Defenses 

When evidence plainly affecting the equities of the parties is 

omitted from trial through misconception of the law governing the 

case, the Virginia Supreme Court has held that a new trial should 

be granted in order to permit such important evidence and to do sub­

stantial justice to the parties. Fairfax's Administrator v. Lewis, 

48 Va. (11 Leigh) 233, 242 (1840). 

It appears that the evidence concerning Vernon Green's statements 

and inducements to the defendants will have a dramatic impact upon 

the equities of all parties if heard by the trial court. Depending 

on its final form, it will either establish superior equities in 

defendants, or establish that the equities of all parties are in balance 

and that the covenants should not be enforced due to their ambiguity, 

or to a course of dealing which has waived them. The defenses necessary 

to develop this evidence are ~biguity of the covenants and laches, 

estoppel, or acquiescence. All of these matters were overlooked 

because counsel for both parties very quickly settled on the defi­

nitional problems inherent in the word trailer as the sole legal issue 

in the case, to the exclusion of the other issues-discussed herein. 

Such misconception of the law in the case is not sufficient grounds 

-3-
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for a new trial, it is conceded, except in those situations where 

the overlooked evidence and issues clearly reverse the equities 

in favor of the losing party. In this case they do, and the equity 

court has the power to reopen the hearing to achieve justice. 

Restrictive covenants must be construed in the circumstances in 

which they were written, Bauer v. Harn, 223 Va. 31 S.E.2d 

(1982). If the covenants display ambiguity, the Court should 

use extraneous evidence to arrive at the intent of the covenantor. Dart 

Drug v. Nicholachos, 221 Va. 989, S.E.2d ---- (1981). 

But restrictive are not favored, and if they are essentially ambiguous 

and unreasonable, equity will not enforce them. Hening v. Maynard, 

227 Va. 113, S.E.2d (1984); Stevenson v. Spivey, 

132 Va. 115, 110 S.E. 367 (1922); Schwarzschild v. Welborne, 186 Va. 

1052, 45 S.E.2d 152 (1947). 

Green's testimony will either establish that his intention was 

to exclude double wide mobile homes from the term "trailer" in his 

restrictive covenants, by original intent or by a course of dealing, 

or that he used the word "trailer" so ambiguously that he could tell 

defendants in this case that it permitted double wides while telling 

one or more plaintiffs that it prohibited double wides. If the latter, 

the term is so ambiguous that the parties should be left where the 

court found them, and the covenants left unenforced. 

For the reasons cited above, defendants urge this Court to grant 

their Motion for New Trial and reopen the matter for the taking of 

the additionally indicated testimony. 

-4-
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John F. Rick, Esquire 
Thompson & McMullan 
100 Shockoe Slip 
Richmond, VA 23219 

C. Flippo Hicks, Esquire 
Martin, Hicks & Ingles, Ltd. 
Court Circle, P.O. Box 708 
Gloucester, VA 23061 

Co-counsel for Defendants 

Respectfully submitted, 

JANICE MARIE BARBER 
CATHY J. CAUBLE 
NORRIS· i'J. AND CAROL J. WILLIAMS 

CERTIFICATE OF SERVICE 

I certify that the foregoing Memor~dum in Support of Defendants' 
Motion for New Trial was mailed this , day of t-'t~ , 
1987, postage prepaid, first class, to Bruce Long, Es~O. Box 
1069, Hayes, Virginia 23072, counsel for plaintiffs. 

John F. Rick 
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THOMPSON Be ~~c~IULLAN 
100 SHOCKOE: SLIP 

RICHMOND,VIBOINIA 23219 

TEI.EPHONE 18041 649-7545 

May 6, 1987 

Charles E. King, Jr., Clerk 
Circuit Court of the County 

of Gloucester 
P.O. Box N 
Gloucester, VA 23061 

Re: Brooks, et als, v. Barber, et als 
Chancery Number: 4459 

Dear Mr. King: 

1101 KING STREET, SUIT£ 501 

AI.EXANORIA, VIRGINIA 22314 

TCI.CPHON£17031 838•5525 

TCI.CC:OPICA 1703• 548 • 4!585 

TCI.CX 2015018 OTCSUA 

Please note my appearance as co-counsel for record for all 
three defendants in the above-referenced case as of the date 
of this letter. I have been retained by all three defendants 
to co-counsel the matter with Mr. Hicks from this point forward. 

With personal regards, I remain 

JFR/kbd 

cc: C. Flippo Hicks, Esquire 
Bruce Long, Esquire 

Very truly yours, 

:J&J(t·d_ 
John F. Rick 

The Honorable G. Duane Holloway 
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VIRGINIA: IN THE CIRCUIT COURT OF GLOUCESTER COUNTY 

JIMMIE W. BR_OOKS, et als, 

v. 

* 
Plaintiffs * 

* 
* 
* 

JANICE MARIE BARBER, et als, * 
Defendants * 

Chancery No. 4459 

NOTICE OP PRESENTATION OP DECREE 

TAKE NOTICE that on the 14th day of May, 1987 at 8:00a.m. the undersigned 

will present to the Circuit Court of Gloucester County sitting at the Courthouse 

in Yorktown, Virginia for entry the attached Decree without your assent. Should 

you be opposed to the terms of the aforesaid Decree you should come forward 

then and make your objections known to the Court, and otherwise protect your 

interests in this cause. 

JIMMIE W. BROOKS, et als 

/dt'/ 
R. BRUCE L~ESQ. 
Attorney At Law 

BY024-~ 
P. 0. Box 1069 
Hayes, VA 23072 

CERTIFICATION 

I hereby certify that a true copy of the foregoing Notice of Presentation 

of Decree with Decree attached was mailed this tf ~ day of .A1~ , 1987 

to C. F. Hicks, Esq., Martin, Hicks & Ingles, Ltd., Attorneys At Law, Gloucester, 

Virginia 23061, counsel of record for the Defendants. 

FILE~ca~ 
J987 MAl -8 P" z: 38 
~. UlT COURT CLERK.,_OfflcE· 
CIRC LOUCESTER. VlRGUitA_~ 

Rl..ES E.KlHG.Jft .• CLIRit 
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VIRGINIA: IN THE CIRCUIT COURT OF GLOUCESTER COUNTY 

JIMMIE W. BROOKS, et als, 

v. 

* 
Plaintiffs * 

* 
* 
* 

JANICE MARIE BARBER, et als, * 
Defendants • 

DECREE 

Chancery No. 4459 

This cause came to be heard on the 25th day of March, 1987, upon the 

plaintiffs• Bill of Complaint; upon the defendants• Answer; upon the written 

Stipulation of Fact filed with the Court; upon the testimony of witnesses and 

exhibits introduced on behalf of plaintiffs and defendants, and stipulations made 

in open Court; and upon the argument of counsel and memoranda of authorities 

submitted on behalf of plaintiffs and defendants. 

UPON CONSIDERATION WHEREOF, the Court finds that the defendants• 

homes are all trailers as defined in the restrictive covenants sought to be enforced 

in the Bill of Complaint, and that the plaintiffs are entitled to the relief prayed 

for in their Bill of Complaint. 

· Accordingly, it is ADJUDGED, ORDERED and DECREED that the defendants, 

and each of them, from and after September 25, 1987 are perpetually enjoined 

and restrained from occupying or using at any time as a residence said trailers. 

To the action of the Court in enjoining the defendants as herein DECREED, 

the defendants object and except. 

And the defendants having advised the Court that they intend to apply to 

the Supreme Court of Virginia for an appeal from this final decree of the Court 
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23072 

104) 642-69tl9 
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and upon motion of the defendants the Court declines to suspend execution 

of this decree, from which order the defendants note their exception. 

Appeal bond is set at $500.00, said bond to be conditioned according to law 

and surety on said bond shall be approved by the Clerk of this Court. 

And nothing further remaining to be done in this cause it is ORDERED stricken 

from the docket and placed among the ended causes. 

~T/) .-
----'1-. _ .... _..:;...~-~"--t'-lo/1--. __ p.q. 

SEEN AND OBJECTED TO: 

---------------------------p.d. 

.ENTER THIS_ DAY OF-----' 1987. 

JUDGE 
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VIRGINIA: IN THE CIRCUIT COURT OF GLOUCESTER COUNTY 

JIMMIE W. BROOKS, et als, * 
Plaintiffs * 

v. 

JANICE MARIE BARBER, et als, 
Defendants 

* 
* 
* 
* 
* 

Chancery No. 4459 

PLAINTIFFS' INTERROGATORIES TO DEFENDANTS 

TO: CATHY J .. CAUBLE 
c/o C. F. Hicks, Esquire 
~artin, Hicks & Ingles, Ltd. 
Attorneys At Law 
P.O. Box 708 
Gloucester, Virginia 23061 

Plaintiffs, JIM.MIE W .. BROOKS, et als, by counsel, pursuant to Part 

Four of the Rules of the Supreme Court of Virginia, propound the 

following interrogatories to you to be answered in writing and under 

oath within twenty-one (21) days after service hereof. 

DEPINmONS AND INSTRUCTIONS 

A. "Document" means any written, recorded, or graphic matter 

however produced or reproduced including without limitation letters, 

telegrams, memoranda, agreements, records, notes, correspondence, 

diaries, photocopies, photographs, tape recordings, checks, checkbook 

registers, savings account passbooks, account books, charts, and all 

other papers, writings and other ~ata compilations, including drafts, 

originals and copies, in your possession, custody or control or of which 

you have knowledge, wherever located .. If a document has been prepared 

in separate copies, or additional copies have been ma.de, and the copies 

are not identical (or which by reason of subsequent modification of 

a copy by the addition of notations, are no longer identical), each 

nonidentical copy is a separate document. 
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B. "Identify" means when used in reference to any individual person 

to state his or her full name, address, and present or last known positions 

and business affiliation, and when used in reference to any other person 

(as that term is defined in paragraph C below) means to set forth the 

person's full name and address, to describe the type of person (e.g. 

corporation, limited partnership, or joint venture), and to give the state 

of the person's incorporation, if any. With respect to a document, 

"identify" means to indicate the type or character of the document 

(e.g. letter, memoranda, signed statement, notes, tapes, invoices, etc.) 

the title, if any, the date, the name and address of the author and 

addressee, the names and addresses of recipients of copies, and the 

person or persons who have custody or control of the document, and 

the present location of the document. If any such document was but 

no longer is in your possession or subject to your control, state what 

desposition was made of it and when. With respect to an account or 

other similar asset, "identify" means to identify the financial institution 

or other person (as that term is defined in paragraph C below) in which 

the account or other asset is kept, to set forth the address of said 

financial institution's particular branch in which the account or other 

asset is kept, to set forth the account or other identifying number of 

the account or other asset, to identify all documents which relate to 

the account or other asset and to identify all other persons having any 

legal or beneficial interest in the account or other asset. 

C. The term "person" means any natural p~rson, corporation, 

partnership, joint venture, association, group, financial institution, 

governmental agency or agent and any other entity. 

D. The terms "you" and "your" and words of like import mean 
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defendant, CATHY J .. CAUBLE, her agents, employees, assigns, attorneys, 

accountants, partners and all other persons (as that term is defined 

in paragraph C above) acting on her behalf, or acting on behalf of such 

agents, employees, assigns, attorneys, accountants, partners or other 

persons. 

E. These interrogatories are continuing in character so as to require 

you to provide supplemental answers if you obtain additional or different 

information prior to the trial of this suit. 

INTERROGATORIES 

1 .. Identify each person having personal knowledge of any fact relevant 

to the issues in this suit and separately with respect to each person 

set forth in detail the facts of which that person has personal knowledge. 

James T. Cauble, II and Ella Cauble, James T. Cauble, III, James 
Wilson and Heather Wilson, all who were present during conversation 
with Vernon Green when he advised that a double wide mobile home installed 
on a permanent foundation was permitted by the restrictions and did 
not consitute a temporary structure prohibited by the restrictions. 

2.. Identify all documents, the existence of which the defendant 

has knowledge and which are relevant to the issues in this suit. 

Documents showing having conventional loan with the home and 
land being financed together and also documents showing that I have 
a homeowners insurance company. 

3. Identify any expert witnesses defendant intends to call at the 

trial of this matter. 

None. 
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4. For every such expert, state the substance of any opinion to 

which he and/or she is expected to testify and the grounds for such 

opinion. 

Not applicable. 

5. Identify the company from whom you purchased your home, 

including the purchase price, date of purchase, date of delivery, and 

date of set up. 

Forbes Homes, Elizabeth City, North Carolina. Home was 
purchased in August 1983. My former husband was involved in the 
purchase. I am not sure of the exact purchase price. I am not sure 
of the date of delivery as I was not present at the time. 

6. State whether or not your home was delivered to your lot and 

if so, what method it was transported to said lot. 

I have no knowledge. 

7.. State whether or not your home was delivered to your lot in two 

(2) or more sections. 

I have no knowledge. 

8. State whether or not at the time of delivery your home had a 

hitch attached for purposes of towing the said section or sections to 

your lot. 

I have no knowledge. 
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9.. State whether or not each section of your home rested upon an 

under carriage at the time of its delivery to your lot. 

I have no knowledge. 

10. State whether or not said undercarriage upon which each section 

rested CO~l;Sisted of metal pieces, wheels, springs, and axles. 

I have no knowledge 

11. State whether or not the said undercarriage is also from time 

to time referred to as a chassis. 

I have no knowledge. 

12.. State whether or not your home was installed by being set on 

piers set on a solid surface. 

My home is installed on piers set on a solid foundation and on 
a brick foundation. 

13.. State whether or not, if y~ur home consists of two (2) units, 

whether they can be connected as a single dwelling unit. 

My home is a single dwelling unit with a 10 x 20 deck attached 
in the front of it. · A 10 x 46 in the back with a lower section of 
the back deck of 10 x 26. I also have on my prQperty a 24 x 24 garage. 

14.. If your answer to the preceeding Interrogatory is in the 

affirmative, then state whether or not the two (2) halves of the unit 

once connected can be disconnected or unconnected. 

My home is a single resid~~()dwelling unit on a permanent foundation. 
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15, If your answer to the preceeding Interrogatory is in the 

affirmative state whether or not each half could be separately transported 

to another site on an undercarriage consisting of metal pieces, wheels, 

springs and axles, 

I have no knowledge of any way it can be transported without 
inflicting substantial damage upon it. 

16. State whether or not your home has somewhere on it a 

certification label consisting of a three-letter designation followed 

by a six-digit designation .. 

Yes. 

17. State whether or not your home is built to BOCA code 

requirements, 

No. 

18.. State whether or not your home is built to HUD code 

requirements. 

Yes. 

19. Identify the general contractor who constFucted your home 

as well as all subcontractors who performed work thereon, 

Mansion Homes, Forbes Homes, Brown•s Well Drilling, R. T. Ewell & 
Sons~ Frank DeAlba. 
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20 .. State the date on which construction began on your home .. 

August 1983. 

21.. State the date on which you occupied your home .. 

September 1983. 

22.. State whether or not your home is a double wide mobile home .. 

My home is a manufactured home on a permanent foundation. 

23 .. State whether or not your home is a trailer .. 

My home is not a trailer. 

24.. State whether or not your home can be seen from adjoining 

lots and from the roads adjoining those lots. 

My home cannot be seen from adjoining lots. My home can only 
be seen from the road in front of my lot. This is a private road. 
None of the plaintiffs in this suit live on the road on which I 
1 i ve on. 

25. If your answer to the previous Interrogatory is in the negative, 

state what obstructions exist that preclude sight of your home from 

both adjoining lots and the roads adjoining those lots .. 

Trees and shrubbery. 
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26. State your estimate of the value of your home, excluding land. 

The appraised value of mY home and appurtenances ·excluding land, 
based on a recent appraisal, is $55,000.00 

JIMMIE W. BROOKS, et als 

BY_"'-?...;;;;;,._._IZ_ __ Of~C~o-u~,;;;,._s~epL.r--·----

CERTIFICATION 

I hereby certify that a true copy of the foregoing Plaintiff's 

Interrogatories to Defendant was ~this 56 day of September, 

1986 to C.. F. Hicks, Esq., Martin, Hicks &: Ingles, Ltd .. , Attorneys At 

Law, P.O .. Box 708, Gloucester, Virginia 23072, counsel of record for 

the defendant .. 

R. BRUCE LONG 
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MARTIN. HICKS & INGLES. ltd. 

AnORNEYS AT LAW 

GLOUCESTER. VIRGINIA 2:ro&1 

Respectfully submitted, 

STATE OF VIRGINIA 

COUNTY OF GLOUCESTER, To-Wit: 

This \ b# day of ~t,,_,. , 1986, personally appeared 

before me, D1~J2:~hM- L. 1!1oJ~f!:~~f , a Notary Public in and for the 

State of Virginia, Cathy J. Cauble, who after being duly sworn, did affirm 

that the answers to the above interrogatories are true and correct to the 

best of her knowledge and belief. 

COMMISSIONED AS 
MARSHA D. LEWIS 

''--" Jl LeL~..JA,_, ':f. LfJ Ld.·t 1f0} 
Notary Public 

My conmission expires: L-dJlfL ... ib ..) 7, 19 (7 

I certify that a copy of the foregoing Answers to Interrogatories was 

served on the plaintiff by mailing a copy thereof by first class mail this 

20th day of October, 1986, to R. Bruce Long, Esquire, P. 0. Box 1069, 

Hayes, Virginia 23072, counsel of record for the plaintiff. 

c.~~ 
Martin, Hicks & Ingles, Ltd. 
P. 0. Box 708 
Gloucester, Virginia 23061 

0:~ se 
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VIRGINIA: IN THE CIRCUIT COURT OF GLOUCESTER COUNTY 

JIMMIE W. BROOKS, et als, 

v. 

Plaintiffs 
* 
* 
* 
* 
* 

JANICE MARIE BARBER, et als, * 
Defendants * 

Chancery No. 4459 

PLAINTIFFS' INTERROGATORmS TO DEFENDANTS 

TO: JANICE MARIE BARBER 
c/o C. F. Hicks, Esquire 
Martin, Hicks&: Ingles, Ltd. 
Attorneys At Law 
P.O. Box 708 
Gloucester, Virginia 23061 

Plaintiffs, JIMMIE W. BROOKS, et als, by counsel, pursuant to Part 

Four of the Rules of the Supreme Court of Virginia, propound the 

following interrogatories to you to be answered in writing and under 

oath within twenty-one (21) days after service hereof. 

DEFINITIONS AND INSTRUCTIONS 

A. "Document" means any written, recorded, or graphic matter 

however produced or reproduced including without limitation letters, 

telegrams, memoranda, agreements, records, notes, correspondence, 

diaries, photocopies, photographs, tape recordings, checks, checkbook 

registers, savings account passbooks, account books, charts, and all 

other papers, writings and other 'data compilations, including drafts, 

originals and copies, in your possession, custody or control or of which 

you have knowledge, wherever located. If a document has been prepared 

in separate copies, or additional copies have been made, and the copies 

are not identical (or which by reason of subsequent modification of 

a copy by the addition of notations, are no longer identical), each 

nonidentical copy is a separate document. 
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B.. "Identify" means when used in reference to any individual person 

to state his or her full name, address, and present or last known positions 

and business affiliation, and when used in reference to any other person 

(as that term is defined in paragraph C below) means to set forth the 

person's full name and address, to describe the type of person (e .. g .. 

corporation, limited partnership, or joint venture), and t<> give the state 

of the person's incorporation, if any.. With respect to a document, 

"identify" means to indicate the type or character of the document 

(e .. g .. letter, memoranda, signed statement, notes, tapes, invoices, etc .. ) 

the title, if any, the date, the name and address of the author and 

addressee, the names and addresses of recipients of copies, and the 

person or persons who have custody or control of the document, and 

the present location of the document.. If any such document was but 

no longer is in your possession or subject to your control, state what 

desposition was made of it and when.. With respect to an account or 

other similar asset, "identify" means to identify the financial institution 

or other person (as that term is defined in paragraph C below) in which 

the account or other asset is kept, to set forth the address of said 

financial institution's particular branch in which the account or other 

asset is kept, to set forth the account or other identifying number of 

the account or other asset, to identify all documents which relate to 

the account or other asset and to identify all other persons having any 

legal or beneficial interest in the account or other asset .. 

C.. The term "person" means any natural person, corporation, 

partnership, joint venture, association, group, financial institution, 

governmental agency or agent and any other entity .. 

D. The terms "you" and "your" and words of like import mean 
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defendant, JANICE MARIE BARBER, her agents, employees, assigns, 

attorneys, accountants, partners and all other persons {as that term 

is defined in paragraph C above) acting on her behalf, or acting on behalf 

of such agents, employees, assigns, attorneys, accountants, partners 

or other persons. 

E. These interrogatories are continuing in character so as to require 

you to provide supplemental answers if you obtain additional or different 

information prior to the trial of this suit. 

INTERROGATORIES 

1 .. Identify each person having personal knowledge of any fact relevant 

to the issues in this suit and separately with respect to each person 

set forth in detail the facts of which that person has personal knowledge.. . 
Vernon Green has knowledge concerning the sale of the property to 

Janice Barber. Frank DeAlba, brick mason, has knowledge as to putting 
in foundation for Janice Barber's home. Persons with Southern Mobile 
Homes, Inc. who sold and delivered Janice Barber's home. Persons with 
Turlington Septic Systems who installed the septic system. Persons 
from Brown•s Well Drilling Co. who installed wells for Janice Barber•s 
home. 

2. Identify all documents, the existence of which the defendant 

has knowledge and which are relevant to the issues in this suit. 

The only document in existence which defendant has knowledge and 
is relevant to this suit, is the insurance policy on the home issued 
by Selected Risk Insurance Company, which is the homeowner•s policy 
showing this as a regular dwelling. Policy No. H0699612, issued through 
Morgan Marrow Insurance Company. Coverage from November 16, 1985 to 
November 16~ 1986. 

3.. Identify any expert witnesses defendant intends to call at the 

trial of this matter .. 

None. 
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4.. For every such expert, state the substance of any opinion to 

which he and/or she is expected to testify and the grounds for such 

opinion .. 

Not applicable. 

5.. Identify the company from whom you purchased your home, 

including the purchase price, date of purchase, date of delivery, and 

date of set up .. 

Southern Mobile Homes, Inc. The purchase price was $42,795.00, 
purchased on February 13, 1985. 

6.. State whether or not your home was delivered to your lot and 

if so, what method it was transported to said lot .. 

My home was delivered to mY lot. I was not present when delivered. 
When I first saw my home, it was on my lot with no wheels or anything 
in evidence, but was permanently installed on my lot. 

7 .. State whether or not your home was delivered to your lot in two 

(2) or more sections .. 

I assumed that it was, but I was not present. 

8.. State whether or not at the time of delivery your home had a 

hitch attached for purposes of towing the said section or sections to 

your lot. 

I have no knowledge of any hitch. When I saw my home on my lot, 
it was complete and permanently installed. 
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9. State whether or not each section of your home rested upon an 

under carriage at the time of its delivery to your lot .. 

I have no knowledge of this. 

10. State whether or not said undercarriage upon which each section 

rested consisted of metal pieces, wheels, springs, and axles .. 

I have no knowledge of this, but say that there is no undercarriage 
wheels, springs or axle under my home now or at any time that I have 
ever seen it on my lot. 

11.. State whether or not the said undercarriage is also from time 

to time referred to as a chassis .. 

I have no knowledge of this. 

12.. State whether or not your home was installed by being set on 

piers set on a solid surface .. 

My home was put on permanent piers and then a permanent brick 
foundation was also installed under my home. 

13. State whether or not, if your home consists of two (2) units, 

whether they can be connected as a single dwelling unit .. 

My home is one single dwelling unit. 

14. If your answer to the preceeding Interrogatory is in the 

affirmative, then state whether or not the two (2) halves of the unit 

once connected can be disconnected or unconnected .. 

To my knowledge, my home is now a single dwelling unit and cannot 
be unconnected or disconnected without permanent damage to my home. 
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15. If your answer to the preceeding Interrogatory is in the 

affirmative state whether or not each half could be separately transported 

to another site on an undercarriage consisting of metal pieces, wheels, 

springs and axles. 

To my knowledge, my home is one unit on a permanent foundation 
and cannot now be transported. In addition, there is a permanent 
wood deck, approximately 8 x 10 feet installed at the rear of my 
home. 

16. State whether or not your home has somewhere on it a 

certification label consisting of a three-letter designation followed 

by a six-digit designation. 

Yes. 

17. State whether or not your home is built to BOCA code 

requirements. 

No. 

18. State whether or not your home is built to HUD code 

requirements. 

Yes. 

19. Identify the general contractor who constl'ucted your home 

as well as all subcontractors who performed work thereon. 

Parkway House Inc., Turlington Septic Tank, Brown's Well Drilling, 
Frank DeAlba, Southern Mobile Homes, Inc. 
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20. State the date on which construction began on your home. 

April 1, 1985. 

21. State the date on which you occupied your home. 

June 20, 1985. 

22.. State whether or not your home is a double wide mobile home. 

My home is a manufactured single dwelling unit on a permanent 
foundation. 

23. State whether or not your home is a trailer. 

My home is not a trailer. 

24. State whether or not your home can be seen from adjoining 

lots and from the roads adjoining those lots. 

My home cannot be seen from adjoining lots. If you look in the 
private drive coming into my home, you can see my home. 

25.. If your answer to the previous Interrogatory is in the negative, 

state what obstructions exist that preclude sight of your home from 

both adjoining lots and the roads adjoining those lots. 

Trees and shrubbery. 
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26.. State your estimate of the value of your home, excluding land. 

My home and the appurtenances, excluding the land, is valued 
at $55,000.00 · 

JIMMIE W. BROOKS, et als 

BY_..;...j? __ ._2-_0~f~C~~..,:;.ns~ref<r-----

CERTIFICATION 

I hereby certify that a true copy of the foregoing Plaintiff's 

Interrogatories to Defendant was ~this S'*~ day of September, 

1986 to C. F. Hicks, Esq .. , Martin, Hicks & Ingles, Ltd .. , Attorneys At 

Law, P.O. Box 708, Gloucester, Virginia 23072, counsel of record for 

the defendant. 

2./tL 
R. BRUCE LONG j/" 

1.88 



ITIN. HICKS 6 INGLES, ltd. 

ATTORNEYS AT LAW 

LOUCESTER. VIRGINIA 2l061 

Respectfully submitted, 

STATE OF VIRGINIA 

COUNTY OF GLOUCESTER, To-Wit: 

This 11-+Peday of ~tfi..I..Lt.\ .. ) , 1986, personally appeared 

before me, rh& g6iu1 L. fn(St?&t+N. , a Notary Public in and for the 

State of Virginia, Janice Marie Barber, who after being duly sworn, did 

affirm that the answers to the above interrogatories are true and correct 

to the best of her knowledge and belief. 

COMMISSIONED M 
MARSHA D. LEWIS en!,(,~ 'r/:. Lf2L~.li.£A.-1-' 

Notary Publ ;(!.; 

My commission expires: lDuw\ J..7. 19f7 

I certify that a copy of the foregoing Answers to Interrogatories was 

served on the plaintiff by mailing a copy thereof by first class mail this 

20th day of October, 1986, to R. Bruce Long, Esquire, P. 0. Box 1069, 

Hayea, Virginia 23072, counsel of record for the plaintiff. 

c 
Martin, Hicks & Ingles, Ltd. 
P. 0. Box 708 
Gloucester, Virginia 23061 

d~ 
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VIRGINIA: IN THE CIRCUIT COURT OF GLOUCESTER COUNTY 

JIMMIE W. BROOKS, et als, * 
* 
* 
* 
* 
* 
* 

Plaintiffs 

v. Chancery No. 4459 

JANICE MARIE BARBER, et als, 
Defendants 

PLAINTIFFS' INTERROGATORIES TO DEFENDANTS 

TO: NORRIS J. WILLIAMS and CAROL J. WILLIAMS 
c/o C. F .. Hicks, Esquire 
Martin, Hicks & Ingles, Ltd. 
Attorneys At Law 
P.O. Box 708 
Gloucester, Virginia 23061 

Plaintiffs, JIMMIE W .. BROOKS, et als, by counsel, pursuant to Part 

Four of the Rules of the Supreme Court of Virginia, propound the 

following interrogatories to you to be answered in writing and under 

oath within twenty-one (21) days after service hereof. 

DEFINITIONS AND INSTRUCTIONS 

A.. "Document" means any written, recorded, or graphic matter 

however produced or reproduced including without limitation letters, 

telegrams, memoranda, agreements, records, notes, correspondence, 

diaries, photocopies, photographs, tape recordings, checks, checkbook 

registers, savings account passbooks, account books, charts, and all 

other papers, writings and other qata compilations, including drafts, 

originals and copies, in your possession, custody or control or of which 

you have knowledge, wherever located .. If a document has been prepared 

in separate copies, or additional copies have been made, and the copies 

are not identical (or which by reason of subsequent modification of 

a copy by the addition of notations, are no longer identical), each 

nonidentical copy is a separate document .. 
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II 

B. "Identify" means when used in reference to any individual person 

to state his or her full name, address, and present or last known positions 

and business affiliation, and when used in reference to any other person 

(as that term is defined in paragraph C below) means to set forth the 

person's full name and address, to describe the type of person (e.g. 

corporation, limited partnership, or joint venture), and to give the state 

of the person's incorporation, if any. With respect to a document, 

"identify" means to indicate the type or character of the document 

(e.g. letter, memoranda, signed statement, notes, tapes, invoices, etc.) 

the title, if any, the date, the name and address of the author and 

addressee, the names and addresses of recipients of copies, and the 

person or persons who have custody or control of the document, and 

the present location of the document. If any such document was but 

no longer is in your possession or subject to your control, state what 

desposition was made of it and when. With respect to an account or 

other similar asset, "identify" means to identify the financial institution 

or other person (as that term is defined in paragraph C below) in which 

the account or other asset is kept, to set forth the address of said 

financial institution's particular branch in which the account or other 

asset is kept, to set forth the account or other identifying number of 

the account or other asset, to iden~ify all documents which relate to 

the account or other asset and to identify all other persons having any 

legal or beneficial interest in the account or other asset. 

C. The term "person" means any natural per.son, corporation, 

partnership, joint venture, association, group, financial institution, 

governmental agency or agent and any other entity .. 

D. The terms "you" and "your" and words of like import mean 
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defendant, NORRIS J. WILLIAMS and CAROL J .. WILLIAMS, their agents, 

employees, assigns, attorneys, accountants, partners and all other persons 

(as that term is defined in paragraph C above) acting on her behalf, 

or acting on behalf of such agents, employees, assigns, attorneys, 

accountants, partners or other persons. 

E. These interrogatories are continuing in character so as to require 

you to provide supplemental answers if you obtain additional or different 

information prior to the trial of this suit. 

INTERROGATORIES 

1. Identify each person having personal knowledge of any fact relevant 

to the issues in this suit and separately with respect to each person 

set forth in detail the facts of which that person has personal knowledge .. 

Mr. and Mrs. Johann Pfeffer were present when the lot was 
purchased and present when Vernon Green advised that a temporary 
structure did not include a double wide mobile home on a permanent 
foundation. 

2. Identify all documents, the existence of which the defendant 

has knowledge and which are relevant to the issues in this suit. 

None. 

3. Identify any expert witnesses defendant intends to call at the 

trial of this rna tter. 

None. 
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4. For every such expert, state the substance of any opinion to 

which he and/or she is expected to testify and the grounds for such 

opinion. 

Not applicable. 

5. Identify the company from whom you purchased your home, 

including the purchase price, date of purchase, date of delivery, and 

date of set up .. 

Southern Mobile Homes, Inc. Purchase price was $36,264.95. 
Purchased in February 1984, delivered March 1984, moved in May 1984. 

6. State whether or not your home was delivered to your lot and 

if so, what method it was transported to said lot .. 

My home was delivered in two sections by truck. 

7. State whether or not your home was delivered to your lot in two 

(2) or more sections. 

Yes. 

8.. State whether or not at the time of delivery your home had a 

hitch attached for purposes of towing the said section or sections to 

your lot. 

The two sections had temporary hitch at. the time of delivery. 
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9. State whether or not each section of your home rested upon an 

under carriage. at the time of its delivery to your lot. 

The home rested upon a steel I-beam frame. 

10. State whether or not said undercarriage upon which each section 

rested consisted of metal pieces, wheels, springs, and axles. 

Temporarily attached to the steel I-beam frame at the time of 
delivery were three axles on each section. Each axle had contained 
springs and wheels. 

11. State whether or not the said undercarriage is also from time 

to time referred to as a chassis. 

No. 

12. State whether or not your home was installed by being set on 

piers set on a solid surface. 

My home was installed by being set on piers installed on a solid 
surface and then a permanent foundation was put under the home. 

13. State whether or not, if your home consists of two (2) units, 

whether they can be connected as a single dwelling unit. 

My home is a single residential dwelling unit. 

14. If your answer to the preceeding Interrogatory is in the 

affirmative, then state whether or not the two (2) halves of the unit 

once connected can be disconnected or unconnected. 

My home cannot be severed~~~out material damage to our residence. 
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15. If your answer to the preceeding Interrogatory is in the 

affirmative state whether or not each half could be separately transported 

to another site on an undercarriage consisting of metal pieces, wheels, 

springs and axles. 

If our home were cut in two, after great damage to it, it could 
theoretically be transported. 

16. State whether or not your home has somewhere on it a 

certification label consisting of a three-letter designation followed 

by a six-digit designation. 

Yes. 

17.. State whether or not your home is built to BOCA code 

requirements .. 

No. 

18.. State whether or not your home is built to HUD code 

requirements .. 

Yes. 

19.. Identify the general contractor who constructed your home 

as well as all subcontractors who performed work thereon. 

Virginia Home Manufacturing Corp., Southern Electric Company, 
R. T. Ewell & Son, Brown's Well Drilling, Boyd Newhouse. 

195 



g( 2Jruce 13ong, 
!P.a 

7/JJorne~ 711 Stta~ 
!P. 0. 2lox 1069 

Jltt~e~, Vi'ryi'nitt 
23072 

(404) 642-6969 

(404) 474-4477 

20. State the date on which construction began on your home. 

March 1984. 

21. State the date on which you occupied your home. 

May 1984. 

22. State whether or not your home is a double wide mobile home. 

Our home is a single family residence installed on a permanent 
foundation and is considered to be a manufactured home. 

23. State whether or not your home is a trailer. 

Our home is not a trailer, but a manufactured home installed on 
a permanent foundation. 

24. State whether or not your home can be seen from adjoining 

lots and fr.om the roads adjoining those lots. 

Yes. 

25.. If your answer to the previous Interrogatory is in the negative, 

state what obstructions exist that preclude sight of your home from 

both adjoining lots and the roads adjoining those lots. 

Not applicable. 
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26. State your estimate of the value of your home, excluding land. 

The estimated value of our home, including the purchases, 
excluding the land, is $50,000.00. Our home is attached to a 
12 x 20 foot deck on the back, brick steps on the front. In 
addition, on our property there is a garage and barn. 

Attorney At Law 
P.O. Box 1069 
Hayes, Virginia 23072 

JIMMIE W. BROOKS, et als 

CERTIFICATION 

I hereby certify that a true copy of the foregoing Plaintiff's 

Interrogatories to Defendant was ~this Stl: day of September, 

1986 to C. F. Hicks, Esq., Martin, Hicks & Ingles, Ltd., Attorneys At 

Law, P.O. Box 708, Gloucester, Virginia 23072, counsel of record for 

the defendant. 
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MARTIN. HICKS & INGLES, Ltd. 

ATTORNEYS AT LAW 

GLOUCESTER. VIRGINIA 23061 

Respectfully submitted, 

STATE OF VIRGINIA 

COUNTY OF GLOUCESTER, To-Wit: 

This t-rf: day of t,e,_fl;{;.~.,~._., , 1986, personally appeared 

before me, /J1e-,zoh,.1 /_. Opt?A~J~J , a Notary Public in and for the 

State of Virginia, Carol J. Williams, who after being duly sworn, did 

affirm that the answers to the above interrogatories are true and correct 

to the best of her knowledge and belief. 

COMMISSIONED 14 l.,n 1..t.-,_ .J-1~ ,2(_ Lff}w,_ ~ 
.~,IIAftSHA D. LEWIS Notary Pub1 ic 

My commission expires: L JJ U.:~-~ J.7, /Cf~'1 

I certify that a copy of the foregoing Answers to Interrogatories was 

served on the plaintiff by mailing a copy thereof by first class mail this 

20th day of October, 1986, to R. Bruce Long, Esquire, P. 0. Box 1069, 

Hayea, Virginia 23072, counsel of recor 

C.Fl~· 
Martin, Hicks & Ingles, Ltd. 
P. 0. Box 708 
Gloucester, Virginia 23061 

1.98 

Of Counsel 



VIRGINIA: 

IN THE CIRCUIT COURT FOR THE COUNTY OF GLOUCESTER 

JIMMIE W. BROOKS, et als, 

Plaintiffs, 

v. 

JANICE MARIE BARBER, et als, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

Chancery No. 4459 

AFFIDAVIT OF VERNON GREEN 

1. My name is Vernon Green and I am the developer of the Belroi· 

Farms Subdivision in Gloucester County. 

2. I had the restrictive covenants on the lots in Belroi Farms 

Subdivision drafted to my specifications. 

3. I personally told Ms. Cauble and her former husband that a 

double wide mobile home would be acceptable on the lot in Belroi Farms 

Subdivision that they purchased, and that it would not violate the 

restrictive covenants, and particularly the covenant in paragraph six 

(6) which prohibits temporary structures on the property. 

4. Norris and Carol Williams asked me if the word "trailer" in 

paragraph six (6) of the restrictive covenants would prohibit the~ 

from placing a double wide mobile home on their lot in the subdivision, 

and I informed them that it would not. Further, I told them that 

there was already another double wide mobile home in the subdivision, 

speaking of Ms. Cauble's, and I invited them over to take a look at 

it and see how it looked on the property. 
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5. I told Janice Barber that a double wide mobile home was not 

prohibited by the restrictive covenants in our subdivision. 

6. I vJ.sJ.ted AtlantfcMobile Homes at GloucesteL Point-and-±n-

STATE OF VIRGINIA 
AT LARGE, to-wit: 

Subscribed and sworn to me the foregoing Affidavit of Vernon Green 

was acknowledged before me this l~day of DQa~ , 1987, 

by Vernon Green. 

My Commission Expires: 

zoo 
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Affirmed. 

Walt Robbins, Inc. v. Damon Corporation 
232 Va. 43 (1986) 

WALT ROBBINS. INCORPORATED. ET AL. 

V. 

DAMON CORPORATION, ET AL. 

Record No. 830658 

September S. 1986 

Present: All the Justices 
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Creditors' Rights - Mechanics' Uens - Perfeetfon of Rights - Necessary 
Parties - Trustees ancl Beneficiaries of Anteeedeat Deed of Trast - Prsc­
dce aad Procedure - Personal Judgmeats - Sustainer of ~lemur~. 

Developers conveyed a deed of trust for an unimproved tract of land to two trust· 
ees and hired a general contractor to construct a warehouse on the land. The 
general contractor subcontracted for certain work and the subcontractor, in 
turn, engaged a second subcontractor. Construction was interrupted for vari· 
ous reasons beyond the control of the subcontractors and the primary con­
tractor abandoned the project. The two subcontractors filed mechanics' liens 
against the property and bills of complaint to enforce the liens. After a com· 
missioner's report to which all parties filed exceptions, the chancellor en· 
tered a decree from which all parties appeal. 

1. Although Code§ 43·22 does not expressly require that the trustee and bene­
ficiary under an antecedent deed of trust be made parties to a suit to enforce 
a mechanics' lien, the issue is controlled by principles of due process of law • 

2. No person may be deprived of his property without due process of law, an 
essential element of which is notice. 

3. The lien on a deed of trust recorded before land is improved is a first lien on 
the land and a lien on subsequent improvements is subordinate to a 
mechanic's lien. 

4. A mechanics' lien is a first lien on the improvements and a subordinate lien 
on so much of the land as is necessary for the use and enjoyment of the 
improvements. 

S. Because the proceeds of a judicial sale to enforce a mechanics' lien may be 
insufficient to satisfy all lien creditors. the beneficiary of an antecedent deed 
of trust has a property right which· entitles him to notice and he is therefore 
a necessary party to the suit. 



44 Walt Robbins, Inc. v. Damon Corporation 
232 Va. 43 (1986) 

6. A trustee in an antecedent deed of trust recorded on unimproved land is a 
necessary party in a suit to enforce a mechanic's lien on improvements to 
that land. 

7. Where an order sustaining a demurrer is entered into by agreement and is 
not challenged on appeal, it constitutes an express adjudication of the par­
ties' rights and remains the law of the case. 

Appeal from a judgment of the Circuit Court of Fairfax 
County. Hon. Burch Millsap, judge presiding. 

Affirmed in part, 
reversed in part, 
and final judgment. 

H. Bradley Evans, Jr.; David G. Riske (John P. Corrado; 
Thomas & Fiske, P.C., on briefs), for appellants. 

Craig B. Dunbar,· John R. Prosser (Gregory J. Miner,· Niko/as 
E. Parthemos,· Rhodes, Dunbar & Lomax, Chartered, P.C.,· Hall, 
Monahan, Engle, Mahan & Mitchell; on briefs), for appellees. 

POFF, J., delivered the opinion of the Court. 

Springbelt Associates Limited Partnership (Springbelt), the 
owner of a tract of unimproved land in Springfield, planned to 
construct a Government Printing Office Warehouse. Springbelt 
executed a deed of trust conveying the land to Jeffrey Wagner and 
Frank Thompson, trustees, securing payment of a loan from 
Madison National Bank in the sum of $4,500,000. Walt Robbins, 
Incorporated (Robbins), employed as general contractor, entered 
into a subcontract with Damon Corporation (Damon) for the 
erection of structural steel and certain other work. Damon en­
gaged Lynn Fabricators, Inc. (Lynn), to supply the steel. 

The progress of construction was delayed by inclement weather, 
poor site access, change orders, and other factors, and a dispute 
over payments arose. Charging that Robbins was in default under 
the terms of the subcontract, Damon abandoned the project on 
February 8, 1980. At that point, Damon had furnished approxi­
mately 97% of the labor and materials required by the 
subcontract. 

Damon and Lynn (which had received no payment for the steel 
furnished Damon) filed memoranda of mechanics' liens against 
Springbelt's property and, later, bills of complaint to enforce the 
liens. Lynn's bill named Springbelt, Robbins, and Damon as de-
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fendants, sought a personal judgment for materials supplied, and 
asked the court to enforce its lien by a sale of the property. 
Damon's bill named Springbelt and Robbins as defendants,. al­
leged that it was entitled to $99,526.02 for labor and matenals 
furnished, prayed for enforcement of its lien, and demanded a p~r­
sonal judgment against the defendants. Springbelt and Robbins 
filed a cross-bill against Damon, seeking $100,000 in damages on 
account of additional expenses allegedly incurred by reason of 
Damon's failure to complete the project. 

In February 1981, the chancellor referred Damon's suit to a 
commissioner in chancery. The decree directed the commissioner 
to determine whether Damon's lien was valid; whether Damo~ 
had perfected its lien in accordance with statutory provisions, and 
if so, the amount of the lien as perfected; whether Damon was 
entitled to a personal judgment against Robbins if the lien was not 
properly perfected; whether Springbelt and Robbi~s had a va}id 
claim against Damon; and whether the property subject to the lien 
should be sold to satisfy the lien. In a later order, the chancellor 
consolidated the two suits for consideration by the commissioner. 

In his report, the commissioner concluded that, although 
Damon's and Lynn's claims were valid, neither had perfected its 
lien in accordance with the mechanic's liens statutes, Code 
§ 43-1, et seq., and, thus, that the liens were unenforceable •. The 
commissioner premised his conclusion on the fact that netther 
Damon nor Lynn had named the trustees or the beneficiary of the 
antecedent deed of trust as parties to their suits. Additionally, the 
commissioner found that Damon's bill was unenforceable because 
it did not include a verified, itemized statement of account as re­
quired by Code § 43-22. 

Next, the commissioner concluded that Damon should recover 
no damages from Springbelt, but should recover the full amount 
of its claim from Robbins. Damon's claim included $56,306.56 al­
leged to be due under the terms of its contract and $43,220.46 for 
delay damages and the cost of "extras". The commissioner found 
that Lynn was entitled to a personal judgment against Damon in 
the amount of $34,545.92. Finally, the commissioner recom­
mended that the cross-bill filed by Springbelt and Robbins be 
dismissed. 

All parties filed exceptions to ·the commissioner's report. The 
chancellor adopted some of the commissioner's findings and re­
jected others. In a final decree entered January 28, 1983, the 
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chancellor ruled that the two mechanics' liens were enforceable; 
that Damon was not entitled to recover a personal judgment 
against Springbelt or Robbins; that Lynn was entitled to a per­
sonal judgment against Damon but not against Springbelt or Rob­
bins; that Springbelt's and Robbins' cross-bill against Damon be 
dismissed; and that Springbelt's property be sold to satisfy the 
mechanics' liens. 

Appellants Springbelt and Robbins have assigned several errors 
and Damon has assigned cross-error.1 However, the parties have 
joined issue on two of the chancellor's rulings which we consider 
dispositive of this appeal. The questions presented are: ( 1) 
whether the mechanics' liens are unenforceable because Damon 
and Lynn failed to make the trustees and the beneficiary of the 
antecedent deed of trust parties to their suits to enforce; and (2) 
whether Damon is entitled to a personal judgment against 
Robbins. 

Springbelt and Robbins contend that the chancellor erred in re­
jecting the commissioner's conclusion that the trustees and the 
beneficiary of the antecedent deed of trust on the land were neces­
sary parties to the suits to enforce the mechanics' liens. Damon 
and Lynn argue that, although both are proper parties, neither is 
a necessary party. 3 

[1] It is true, as Damon and Lynn say, that Code § 43-22, 
which authorizes enforcement of a mechanic's lien by a suit in 
equity, does not expressly require that the trustee and beneficiary 

1 Not challenged on appeal are the chancellor's rulings awarding Lynn a personal judg­
ment against Damon, denying Lynn'~ claim for a personal judgment against Springbclt or 
Robbi~ denying Damon's claim for a personal judgment against Springbelt. and dis­
missing Sprinsbelt's and Robbins' cross-bill. 

1 An ancillary issue. never preserved by the appellees in tbe court below, questions the 
appelJants' standing to asscn the rights of the trustees and the beneficiary. We need not 
decide whether a named defendant has standing to object to a plaintiff's noa.joinder of a 
necessary party-defendant, for a standing question cannot be raised for the first time on 
appeal. BaJu,. v. Ba/u,., 91 Wash.ld 482, S88 P.ld 1164 (1979) (a plaintitr cannot ques­
tion a defendant's standing to assert a non-pany's defense for the first time on appeal). The 
rule governing appellate challenges to standing is related to the rule applied to appellate 
challenses to a plaintiff's capacity to sue. s~~ Andr~s. Ex~cutrlx v. Cahoon. 196 Va. 790, 
80S, 86 S.E.ld 173, 181 (1955) (executrix's capacity to maintain suit would not be consid· 
ered for the first time on appeal): Craw/~y v. Glaz~. 117 Va. 274, 277-78, 84 S.E. 671. 
672-73 ( 191 S) (plaintiff's capacity to maintain suit " •in her own proper penon'" cannot 
be considered for the first time on appeal). 



n Corporation 
i) 

' liens were enforceable; 
:r a personal judgment 
n was entitled to a per­
rainst Springbelt or Rob­
s-bill against Damon be 
y be sold to satisfy the 

e assigned several errors 
>wever, the parties have 
lings which we consider 
ms presented are: ( 1) 
rceable because Damon 
:i the beneficiary of the 
uits to enforce; and (2) 
lnal judgment against 

: chancellor erred in re­
Lt the trustees and the 
on the land were neces­
echanics' liens. Damon 
roper parties, neither is 

y, that Code § 43-22, 
mic's lien by a suit in 
trustee and beneficiary 

awarding Lynn a personal judg­
judgment against Springbclt or 
tt against Springbelt. and dis-

the court below, questions the 
I the beneficiary. We need not 
to a plaintitrs non-joinder of a 
be raised for the first time on 
1979) (a plaintiff' cannot ques­
r the first time on appeal). The 
I) the rule applied to appellate 
~utrlz v. Cahoon, 196 Va. 790, 
ncain suit would not be consid­
lfa. 274, 177-78. 84 S.E. 671. 
r own proper person' " cannot 

Walt Robbins, Inc. v. Damon Corporation 
232 Va. 43 (1986) 

47 

under an antecedent deed of trust be made parties to that suit. a 
But, in our view, the issue is controlled by principles of due pro­
cess of law. 

[2-5] "It is fundamental, of course, that no person may be de­
prived of his property without due process of law. 'One of the es­
sentials of due process is notice. This is especially true in proceed­
ings of a judicial nature affecting the property rights of citizens.' " 
Finkel Products v. Bell, 205 Va. 927, 931, 140 S.E.2d 695, 698 
(1965) (citation omitted). The lien of a deed of trust recorded 
before land is improved is a. first lien on the land and a lien on the 
improvements subordinate to a mechanic's lien; the mechanic's 
lien is a first lien on the improvements and a subordinate lien on 
so much of the land as is necessary for the use and enjoyment of 
the improvements. Federal lAnd Bank v. Clinchfield Co., 171 Va. 
118, 123, 198 S.E. 437, 439 (1938) (construing statutory ances­
tors of Code§§ 43-3, -21). Because the proceeds of a judicial sale 
under a decree enforcing a mechanic's lien may prove to be insuf­
ficient to pay both lien creditors in full, the beneficiary of an ante­
cedent deed of trust has a property right which entitles him to 
notice and an opportunity to challenge the perfection of the. 
mechanic's lien or to invoke the forfeiture provisions of Code 
§ 43-23.1. 

Here, sale bas been ordered and the beneficiary has been denied 
such an opportunity. Guided by principles of due process, we hold 
that the beneficiary of the antecedent deed of trust was a neces­
sary party to the suits to enforce the mechanics' liens! 

We now consider whether the trustees, who hold bare legal title 
to the land to be sold, were necessary parties. Damon and Lynn 
insist that our decision in Loyola Fed. Savings v. Herndon, 218 
Va. 803, 241 S.E.2d 752 (1978) controls that question. There, we 
construed Code § 43-4 which provides that, in order to perfect a 
mechanic's lien, the claimant must file a memorandum "showing 
the names of ·the owner of the property sought to be charged". We 

1 It is also true that we have held that the beneficiary of a subsequent deed of trust is 
not a necessary party to a suit to enforce a mechanic's lien. Monk v. Exposition Cotp., Ill 
Va. 121, 122. 68 S.E. 28Q {1910). 

• Other courts have held that a beneficiary of an antecedent trust is not a necessary 
party to a suit to enforce a mechanic's lien bu~ if not joined in that suit. the beneficiary is 
not bound by the judgment. Sft e.g., Yesuviru Lumber Co. v. Alabama Fidelity Mortgap 
& B. Co., 203 Ala. 93, 94-9S, 82 So. 107. 108-o9 (1919); Deming-Colbom, lie., Co. tt al. 
v. Union Nat'/., ttc •• Ass'n., lSI Ind. 463, 467, 51 N.E. 936, 938 (1898). 
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held that a trustee under a deed of trust is not an "owner" within 
the meaning of that statute, and, hence, that the failure of the 
claimant in that case to name the trustee in the memorandum he 
filed did not render the lien fatally defective. /d. at 805-06, 241 
S.E.2d at 753-54. 

But the object of the memorandum is to register the claimant's 
lien and to put potential purchasers of the property on notice of 
the existence of the lien. The filing of the memorandum is not a 
proceeding at which parties with adverse interests may challenge 
the validity of the lien. Indeed, it is not a "proceeding" at all. A 
suit to enforce that lien is, however, such a proceeding, and our 
decision in Loyola is inapposite here. 

We have held that chancery suits to enforce a mechanic's lien 
"are to be conducted as other suits in equity to subject property to 
payment of liens", Monk v. Exposition Corp., Ill Va. 121, 123, 
68 S.E. 280, 281 (1910), and that a trustee under an antecedent 
deed of trust is a necessary party to a lien creditor's suit. Jennings 
v. City of Norfolk, 198 Va. 277, 287, 93 S.E.2d 302, 309 (1956). 

[ 6] We are of opinion that a trustee in an antecedent deed of 
trust recorded on unimproved land is a necessary party in a suit to 
enforce a mechanic's lien on the improvements. Where, as here, a 
mechanic's lien is to be enforced by judicial sale, title is convey,ed 
to the successful bidder by a special commissioner appointed for 
that purpose. If legal title is vested in the trustee of an antecedent 
deed of trust, and the property is to be sold free of the trust lien, 
the chancellor must have jurisdiction over the person of the trus-
tee before he can enter a decree divesting him of title. Lunsford ,· 
and Withrow & Co. v. Wren, 64 W.Va. 458, 465, 63 S.E. 308, 
311 (1908) (non-joinder of trustee renders bill to enforce 
mechanic's lien "fatally defective"). 

We hold, therefore, that Damon's and Lynn's mechanics' liens 
were not enforceable be~use the trustees and the beneficiary of 
the deed of trust were not made parties to the suits to enforce. 

Finally, we consider the question, raised by assignment of cross­
error, whether the chancellor erred in ruling that Damon was not 
entitled to recover a personal judgment against Robbins. 

Damon's bill of complaint sought a personal judgment against 
both Springbelt and Robbins. The defendants demurred to the 
bill, asserting that it "fails to state sufficient facts upon which the 
relief demanded can be granted". The chancellor entered an order 
finding that Damon "has failed to state facts upon which an in 
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personam judgment can be granted" and holding that the demur­
rer "is sustained with respect to the prayer for in personam judg­
ment against the Defendants, and that the Plaintiff's [sic] is 
hereby granted twenty-one days from the date hereof in which to 
amend its Bill of Complaint, if it be so advised." Counsel for 
Damon signed this order "SEEN AND AGREED TO". 

It is clear from the record, and the parties agree, that the chan­
cellor rejected Damon's claim for a personal judgment against 
Robbins because the demurrer had been sustained and Damon 
had failed to amend its bill of complaint. Damon argues that this 
was error because the decree of reference, entered after the de­
murrer was sustained, instructed the commissioner to consider 
whether Damon was entitled to a personal judgt11ent. Damon rea­
sons that, although the chancellor had given it leave to amend i~ 
bill of complaint, "the Decree of Reference superceded this neces­
sity". We disagree. 

In Gimbert v. N.S.R.R. Co., 152 Va. 684, 148 S.E. 680 (1929), 
the trial court sustained a defendant's demurrer to the plaintiff's 
declaration, but granted the plaintiff 30 days in which to file an 
amended declaration. The plaintiff failed to do so and, instead, 
filed a new suit on the same cause of action. The trial court ruled 
that the judgment sustaining the demurrer was a final adjudica­
tion on the merits and sustained the defendant's plea of res 
judicata. 

(7) Here, the order sustaining the demurrer, unlike the final 
order in Gimbert, was an interlocutory decree, but it was an ex­
press adjudication against Damon's prayer for a personal judg­
ment. That decree was entered by agreement, and Damon offered 
no motion to vacate it, elected to waive its benefits, and, on ap­
peal, has failed to challenge its verity by assignment of cross-er­
ror. Under such circumstances, the decree became and remains 
the law of the case. 

We will reverse the chancellor's rulings that the mechanics' 
liens were enforceable and that Springbelt's property be sold in 
satisfaction thereof, affirm the ruling denying Damon a personal 
judgment against Robbins, and enter final judgment here. 

20?. 

Affirmed in part, 
reversed in part, 
and final judgment. 
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VIRGINIA: IN THE CIRCUIT COURT OF GLOUCESTER COUNTY 

JIMMIE W. BROOKS, et als, * 
Plaintiffs * 

* Chancery No. 
v. * * 4459 
JANICE MARIE BARBER, et als, * 

Defendants* 

PLAINTIFF'S MEMORANDUM IN OPPOSITION TO DEPENDANTS' 
MOTION (AND MEM-ORANDUM) FOR NEW TRIAL 

I. Absence of Necessary and Indispensible Parties 

It is generally recognized that parties to suits in equity consist of three classes: 

1. Proper parties their relation to the matter in controversy is merely 

formal and the Court "will take no account of the omission to make them parties." 

2. Necessary or conditionally necessary parties if their interest. and 

absence are formally brought to the attention of the Court before the case is 

decided, it will require their inclusion as parties, but if this can't be done the 

Court will "proceed to administer such relief as may be in its power between 

the parties before it.". 

·3. Indispensible parties - their presence as parties "is an absolute necessity 

without which the Court cannot proceed." 

In the instant case suit was filed on August 18, 1986 and the defendants' answer 

was filed on August 29, 1986. The deed of trust referred to by the defendants 

is dated October 31, 1986 and was recorded on November 7, 1986, some 2i months 

after the litigation was commenced. The time lapse makes one wonder, did the 

Defendant, CATHY J. CAUBLE, disclose the existence of this pending litigation 

to her mortgagee during the processing of her loan, or is she playing fast and 
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loose with both her mortgagee and this Court? 

Whether or. not a person should be a party depends on his interest,not in the 

subject matter, but the object of the suit. Penn v. Bahnson, 89 VA 253 (1892). 

The trustees of the Cauble deed of trust may have an interest in the subject 

matter, Mrs. Cauble's land, but certainly have no interest in the object of the 

suit; to enforce restrictive covenants. 

An Order enforcing the restrictive covenants in this cause will neither impair 

the security of the noteholder nor effect a default under the deed of trust, because 

the defendant's trailer is severable from the land. Even if the trailer is a fixture 

it is still severable and the law has always provided that a lien follows its 

collateral. Black's Law Dictionary recognizes that while a fixture is affixed 

to the land, it may thereafter be removed from the land by the affixing party •. 

The defendants suggest that §15.1-482 has application to the case at bar. 

But the vacation of a subdivision, which has clear and obvious ramnifications 

to holders of deeds of trust on the vacated lots is in no way analogous to a simple 

suit to enforce restrictive covenants. Further, when the trustees took bare legal 

title in the Cauble deed of trust they took title subject to the recorded restrictions. 

Defendants' reliance on Duvall v. Ford Leasing, 220 VA 36, is misplaced. 

That case is factually completely dissimilar to the instant case and to suggest 

that trustees are covered by the logic of that ruling is to stretch that case far 

beyond its facts. 

The Supreme Court of West Virginia has ruled that in order to make a person 

a party to a suit or cause, so as to require answer and defense, a cause of action 

must be alleged against him in the body of the suit. Ohio Valley Builders Sugply 

-2-
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Co. v. First Nat. Bank, 110 W. VA 320, 158 S.E. 181 (1931). Merely naming the 

party a defendant in the caption of the bill and causing service of process upon 

him is not sufficient. Roberts v. Huntington Development & Gas Company, 85 

W. VA 484, 102 S.E. 93 (1920). In this case the plaintiffs had no cause of action 

against the trustees either when the suit was filed or later when the deed of 

trust was recorded. And the United States Supreme Court has held that a 

defendant against whom no relief is sought does not have sufficient interest 

to require him to be made a party French v. Shoemaker, 81 U.S. 314 (1871). More 

recently, and of direct application to the issue raised by the defendants in their 

motion and memorandum, the United States Bankruptcy Court for the Eastern 

District of Virginia has ruled that the holders of a lien or security interest are 

not indispensible parties to actions regarding the subject property. Bartl v. Twardy 

(In re Claxton) 32 Bankr 224 (Bankr. E.D. VA 1983). 

If the defendants' argument that the trustees and noteholder must be made 

parties, even though the deed of trust was recorded well after suit was commenced, 

is followed to its logical conclusion, then the plaintiffs would have to join a 

creditor who docketed a judgment against the defendant/landowner the day before 

or even the day of trial; and would have to join the County Treasurer if any real 

estate taxes were delinquent. This is an unnecessary and unconscionable burden 

to place on the plaintiff(s). The trustees (and noteholder) are probably at best 

proper parties. It might even be argued that they are necessary parties, but 

this was not raised before the case was decided. They most certainly are not 

indispensable parties.· 

II. Absence of Critical Testimony and Defense 

In the Defendants Motion for a New Trial and Memorandum the defendants 

-3-
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suggest that testimony of Vernon Green was not brought to the trial because 

its bearing was "overlooked", and, because of "oversight" on the part of both 

counsel. This is factually less than accurate. On September 5, 1986, more than 

six months before the trial, the plaintiffs propounded Interrogatories on each 

of the three defendants. Each of the defendants was asked (Question Number 

1) to identify each person having personal knowledge of any fact relevant to 

the issues (emphasis added) in this suit, and each of the ·defendants identified 

Vernon Green in their response. How Vernon Green's knowledge could have been 

important enough to list his name then, but not at trial is a question which can 

only be answered by counsel for the defendants. 

Further, during the seven months of trial preparation counsel for both sides 

discussed, on several occassions, Vernon Green's knowledge and involvement. 

Counsel for the plaintiffs made a conscious decision that he did not need to call 

Vernon Green as a witness to prove the allegations in the Bill of complaint. 

Counsel for the defendants obviously also made a conscious decision not to call 

Mr. Green as a witness. Mr. Hicks is an experienced trial lawyer who has been 

at the bar for many years. Trial strategy for presentation of his case is for 

him to decide. It is not incumbent upon opposing counsel to suggest to his opponent 

what witnesses to call or evidence to present. Mr. Green lives in Gloucester 

County and could have easily been subpoenaed as a witness for the defendants. 

If the defendants erred in not calling him they cannot now plead ignorance and 

have the case reopened. 

There was no misconception about the law g~verning this case. Any 

experienced trial lawyer knows that a case such as this is not one dimensional. 

-4-
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cJ ~+e rrtl A-TV 1~ 
For the pl il'l *iffs to suggest that they should be allowed to re-open this case 

because of oversight of their counsel is not only errant nonsense, it asks this 

Court to make a mockery of the judicial system. 

Fairfax's Administrator v. Lewis, 38 VA (11 Leigh) 241, cited by the defendants 

has no application whatosever to the instant case. That case has to do with 

inadequate pleadings, demurrers and interlocutory orders, and bears no 

resemblance, even remote to this case. The case certainly does not stand for 

the proposition suggested in the defendants' memorandum. There was no demurrer 

in this case; no pleadings raising the sufficiency of the plaintiffs' pleadings, and 

no interlocutory order or decree; only a final order after a full and proper trial 

on the merits. 

The defendants further assert that they overlooked certain defenses, to wit: 

ambiguity of the covenants and laches, estoppel or acquiesence. This 

representation is, again, factually inaccurate. The issue of ambiguity of covenants 

was raised by the defendants on pages 5 and 6 of their trial memorandum. The 

defendants cited the case of Kinchen v. Layton, 457 So. 2d 353 to support their 

contentions that "Courts do not look with favor on restrictive covenants ••• " and 

that ambiguous covenants are not enforceable. And the issues of estoppel or 

acquiesence were raised during the trial itself (See transcript, pps. 53-54) by 

counsel for the defendants and argued by him in final argument (See transcript, 

p. 79). 

The grounds of absence of critical testimony and defenses asserted by the 

defendants are so frivolous that they would be humorous except for the additional 

fees the plaintiffs have incurred with their counsel for the time spent in having 

to respond to such nonsense. 
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The elapsed time from the filing to trial of this case was several months. 

Counsel had ample time to prepare the case for trial. Any necessary witnesses 

were readily available and could· have been subpoenaed. At trial the Court had 

the benefit of a stipulation, which resulted from several months of pre-trial 

discovery and negotiation. The Court also had memoranda of law and the 

testimony of a number of witnesses. The proper parties were before the Court 

and a proper decision was rendered. The defendants' motion for a new trial should 

be denied. 

1?a.~ 
Attorney At Law 
P. 0. Box 1069 
Hayes, VA 23072 

Respectfully submitted, 

JIM~BRJ9JS.,, e E~ 
BY. LC: ;,{.~ 

OF COUNSE 

CERTIFICATION 

/4~ I certify that a copy of the foregoing Memorandum wasbanddelivered this ------

day of May, 1987 to John F. Rick, Esq., Thompson & McMullan, Attorneys At Law, 

100 Shockoe Slip, Richmond, VA 23219 and C. F. Hicks, Esq., Martin, Hicks&: Ingles, 

Ltd., Attorneys At Law, P. 0. Box 708, Gloucester, VA 23061, Co-counsel for the 

Defendants. 
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(Proceedings in the Chambers of 

the Court.) 

(The Court reporter was duly 

4 s ~·10 r n. ) 

5 T !i E C 0 u R T : A 11 r i g il t • :1 e ' r e 

6 i1 e r e on a 3 o t i on f o r a :1 e ~·1 t r i a 1 f i l e d by H r • n i c ~~ , 

7 who is now associated with ar. Hicks. Let me hear 

8 argu~ent on the motion, ?lease. 

9 ~R. LONG: Your Honor, bafore 

10 you ?roceed, may ! file my res~onsive memorandum 

11 with you? I don't ~now if you have had an 

12 op?ortunity to read tae defendants --

13 T3E COU~T: No, I haven't, 

14 :eally. You can just fil~ it now. 

15 ~IR. RJ:CI<: Judge, I have one 

lS more filing which I -- it's a ~a~er fi!ing that I 

1 7 have , an a f f i d a v i t I \·1 o u ld 1 i ;: e i: o n o t e t hat 

13 THE COU~T: ~11 right. 3as 

19 counsel seen the affidavit? 

20 :In. LOHG: Yes, sir. 

21 ~R. ~IC~: Ye3, he has a copy. 

22 It's an affidavit of a man na~ed Vernon Green, who 

23 was not a witness in the cas~. 

24 ~-I~. :r ... ouG: r·~ going to object 

25 to the filing of that, your Honor. 
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:-1 ~ • R I C I< : It's ii::.e::i for 

yur~oses of the ~otion. I understand. 

3 Ma. LONG: And I've got three 

4 sets of interrogatories, your Honor, I'~ going to 

5 asi~ the Court to mal~-= them a :>·=trt of the recort1 in 

5 this case. 

7 

0 
u 

9 

there any objection? 

THE COU~T: All right. Is 

r-I R • R I C Z : No • These are the 

1 0 in tar r o gator i e 3 , I t a!: e it , that were done prior to 

11 trial? 

12 

13 

~I :1 • L 0 ~1 G : 

T~·IE COURT: 

14 make them Jart of the record. 

Yes, sir. 

right. ;"]e' 11 

13 All right. ~hat is your 

15 argu~ent on t~e motion? 

IITI. ~I c:-~: All rigl'lt. The 17 

13 motion stands on two legs. The first leg is that 

19 due to what I expact was an o~3rsight of everybody 

20 involved in the case, certain necessary and 

21 indis?ansab1e )artie3 were never notified o~ the 

22 action, were not ~ads Jarties to ~ha action, and I 

23 think if an order ia entered it Yi!l be 

24 sub3tantial1y iw?airing their rights and, in so~e 

25 
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1 are -- they grow out of the fact that one of the 

2 defendanta, Mrs. Coble, had reiinanced har land and 

3 home together in a 3in3le 30-year deed of tr~st, 

4 wit~ a note to Johnson Mortgage Corporation. T~at 

5 has ~een transferrad to Sovran ~ortgage, w~ich is 

6 ~·1 h y So v r an i s i1 e r e t o day ~" i t h ~ 1 r • s ra i t h • 

7 The trustees on the deed of 

8 trust were -- the names escape ~e at the moment but 

9 I ~ e 1 i eve 3m o a G u y ~.,as on e o f t hem and II r • J o h n s on · 

10 vl a s t a e o t he r • I don't know if they still are the 

11 trustees or not, due to the transfer. None of those 

1 2 p e r s o n s i.·l e r e p r e s en t and , f r an:~ 1 y , i t s t r u c k we , 

13 when I was ~eginni~g to raad the proposed order, 

14 that when the Court e~ters this order, several 

15 things are going to ha?pan. 

15 tru3tees are going to ~e sur~risad to find that 

17 they, the legal ti~le holder3, never ~new about the 

18 la~3uit and all of a sudden are loo~ing at w~at T 

19 expect is a default situation unJer that deed of 

20 trust. 

21 Uu2ber two, the noteholders are 

22 goin3 to have, I think, severe im?airment to their 

23 security because tae note is for seventy-nine 

24 tnousand dollars. All of t~is is in tae tran3cri)t 

25 record, Judge -- no, thia i3 new evidence. The note 
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1 for seventy-nine thousand, the land is only worth 

2 about twenty-five, by stipulation, which leaves the 

3 rest of it in the double wide mobile structure. So 

4 the noteholder i3 facing a severe iwpairment of 

5 security, a~d I might add, by way of antici?ation, 

5 that the ~laintiffs' answer to that in his 

7 uemoranduw is that that's not a ?ro0lem because t~e 

8 lien follows the house. But he has given us no 

9 Vi:ginia authority, none that I know of, and then he 

10 cites Black's Law ~ictionary for the proposition 

11 that I can take fixtures off my land. Well, of 

12 course I can. And that's why deeds of trust, and 

13 ~Thy this deed of. trust specifically ~entions the 

14 chattels on that land. 

15 There is a further comment that 

15 .needs to be covered. T~at deed of trust replaced 

17 and this is in the trial testi~ony on ~age six in 

18 th9 transcri~t, which I have ~ade a copy of that 

19 transcript if the Court wan~s it, or ! can give you 

20 my copy, or whatever. The testi~ony 1s that the 

21 deed of trust that she put on her land, which was 

22 after the trial started r•m so~ry, after suit was 

23 filed, in fact re~laced one, an identical land-homa 

24 one, a single deed oi trust on both pieces of 

25 ?roperty that had been on since ~robably a year or 
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1 I two years before the lawsuit was ever filed back in 

2 I '85. So that was no sur)rise to anybody that this 

3 I d~fendant's land was financed singly, I guess, is 

4 I the word I'~ looking for. 

5 I To stay with the point, I 

5 I believe that we're looking at two parties, calling 

7 I the trustees one party and the noteholder another 

8 party, who have been severely impaired. If an order 

9 I goes out a further tning happens. There ~ay be 

10 I )roblems they have with their deed of trust, with 

11 I their title insurance, all sorts of things, and it 

12 may well be that they lose all right to invoke their 

13 I rights under the title insurance policy if tbey're 

14 I not in t~ere, if they're not namad, if they're not 

15 '~arned. I don't know what bringing them in here 

15.1 today does, but they want to be here. They were 

17 I notified pursuant to this motion. 

13 

19 

THE couaT: The title company? 

~·!R. ~I C.:<: The title corn:? any 

20 I was notifiad and they say they shoul1 have been 

2 1 I t he r e , an ci t l1 a t • s ~·1 n y so v r an B an~ i s he r e ·to d a y • 

2 2 I And no ~·1 that is -- it seen a to me · the n e :: t question 

23 I is are they indispensable :;>ari:.ies? £1~. Long is 

24 going to argue to you that tney are not. I'm 

25 arguing that they are. I have read through 
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1 Michie's, I've read through the cases, and t~ere•s 

2 three different kinds of ~arties: ?roper ones, 

3 necessary ones, and indispensable ones, and you can 

4 do without all but the indispensable ones. The 

5 indispensables are peo?le whose interests can't not 

s ~e affected by the Court. And it's that sim?le. 

7 And I think both the noteholder and the trustees are 

3 that way. Clearly the noteholder, maybe there's 

9 some doubt about the trustees, but they do hold 

10 legal title. That's something that's easy to 

11 forget, but they do ~old it and they are not joined 

12 

13 

in the order. 

Finally, the question of what 

14 do we do a~out it? I went looking and to ~Y 

15 delight, to my sida this time, I found there was 

16 some law on my side. T~e law in Virginia has been 

17 9retty well developed in this area and I bave cited 

13 several casea. And ba3ically what the Su)re~e ~ourt 

19 is saying is if we sea a case where even we aee on 

20 appeal that there is a necessary or indiapensable 

21 they use tae words kind oi loosely, necessary or 

22 indis)ensable party missing, ev3n.though t~e partiea 

23 don't mention it on appeal, we see it and we send it 

2 4 b a c I< f o r a n e vl tria 1 • :·7 e vl on 1 t 1 o o I~ at t l1 e a p pea 1 

25 matters because it•s not ripe yet. The second kind 

..... .-.:::-
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2 one oi aach of those, is a case uhsra tia part!as 

3 ::t g .:1 t i on i t u J 3 t a i r s £ o r t 1.1 e f i r s t t i :.1 a • 

" n y Go d , ~~1 s ' v ~ ; c t a n a c e s s a r y ? a r t y n i 3 s i n g • " It 

5 was never broug~t U) at trial belo~. 

6 here in a new trial ~otion, just cold and on a))~al. 

S necessary )arty, bac~ ~ere ~it~ everybody's int3rest 

9 i3 ti~rs and than ws'll answer th~ t~ing." :\nd I 

10 think that's -- so~e of t~at•s judicial econoBy as 

11 well a3 anytning ela~. 

12 It just see~s to me t~an we 

1 3 ~1 ave so ~-a e o :: .1 a r ·:: :1 in -3 3 t :ll ~; in g -- and ! '!'lent i on 

14 t~ase in ~y ~~3o, quastions 3bout, well, ~hat about 

1 .: 
-J trust a.:.:>'? I coulJn't finj you a casa right ofi t~e 

1 .) b a t c i ~c i n g t hat i n t n i 3 :; i n d o ~ c a a ~ t :1 e t :: u :::; t a ~ s 

17 ought to ~e there, but : iava fo~nd a caaa -- I have 

1 ·:'> - •.) found ]enaral case law in Virgin~a nnd I cit3 you 

1 9 -::> u Vall - - a :1 .:1 i n i a c t · ·:: J i J ~ 1 t c i t ~ 0 u t : ~·l o u l ,1 t u r :1 

2 0 yo u r a t t en t i o n t o an o t !1 e r c a .3 e ~~ :1 i c h i 3 c i i: .; d f o r a 

2 1 d i f f 9 r .. 3 n ': _) i:' o '? o s i i: i o n , ;:. ~l ·~ o l .:J ~~ a n .i n -; c .a ~3 : "Vl ~l i c ll i 3 

23 Vi::gini:1. 

restrictive covenant trial UJ in ~ic~~ond. 

25 Su)rame Court 3~73 t~ere that you Jon•t a~e~J or 
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1 terminate reatrictive covenant3 unless all -- and I 

2 believe in the text of the Supra~e Court O?inion 

3 it's aven done in italics -- unless all parties with 

4 interest are included. It says all parties with 

5 interest and their 3uccassora. And in that case 

6 they were talking about lotholders. They were not 

7 talking about trustees, so I can't tall you that 

3 that's really a trustee case. And the DuVall case I 

9 cite is not a trustee case. But I think when you 

10 ~ut that language, all parties with interest, 

11 together with what we know trustees and a 

12 noteholder•s interest is, it seecs to me, and with 

13 what the Court 3ays about necessary and 

14 indispensable parties, it seems to me that that'3 

1 5 ~·1 hat u e have he r e , n e c e s s a r y i n d i s ~J ens a i:> 1 e .£?a r t i e s 

15 who weren't joined. And I'm going to raise it on 

17 a)}eal, if it goes U? and i£ th~ Su?r~ne Court in 

1 8 ~ i c ll :il on d i t 1 s g o i n g t o b e r l 9 h t b a c ;~ he r e any T,., a y and 

19 we'll have to do it all over again. 

20 And I guess uhat I'm suggesting 

21 in that ~~ind of situation maybe it's the better ?art 

22 of valor just to go ahaad and do it and get it done, 

23 and lat those ?eople have t~eir day. Particularly 

24 I'm concerned about the title inaurance situation. 

25 I think that really that may be an interest for 
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1 c u t t i n g o f f t !1 a t ' s e v e n ::1 o r e :J i ; n i £ i c an t t 41 :1. n 3 o ~~1 e 

?. o f. t h a o t he r a ;·1 e ~"len i: i on e d • T hat t a:: e s c a r c o t t h a t 

s:-a3 counr:w: 

5 d i -:1 ;z o u i i 1 e c o;} i =~ s o £ i: n e d a ~~ d o f t r u s t ? 

6 I 

7 L) a v ,~ a c o ) y o f i t i E yo u • d l i. i~ a t o J ~; a i t • 

8 It's in the 

9 a~hi~it3, introduced into evi5enca. 

10 THE COURT: You introduced it. 

11 ~ -! ., I I 

tLl.!. r 1; :1 c. • 

12 · -; n q "" ("I "'!' r"' • . • -" • ..... L ""' ... ..:> • Introduced ~y .Is. 

13. Cau:Jla. 

T33 COU~T: All rig~c. 

1 5 t :1.= d e .= 1 o t t r u s t o n a s t i c :-: :1 o u z e i s a ll i1 ~ !1 ~ 3 on 

·i !.. - '-. 

17 "T '0 :1 :•: G ~\ . . ... ... \. . . 'Ye3 , :3 :r . 
13 -·7'"1 "'..1 ":"('.,P ~ . y-o;~ 3 i r .... -"'·. •. L..:.. .....,_·. U . -....:) ' . 
19 Tr-18 C')U~·I' . It • 3 not a cbati:.el . 
2 I) r:.1 o r t g a g e ? 

21 ·.To, sir. 

23 ~era li~a range and disn~a3~e: and thi~gs of t~at 

Is this the ~eed oi 
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1 trust whicj was recorded after the suit vaa filGd? 

2 :I ~ • a I C ~~ : Y e s , 3 1. r • 'l' h a t o n e 

3 is the one that wa3 recorded afterwards. The one 

4 that was in e~istence before the suit was filed, ! 

5 don•t have a copy of. 

5 

7 standard VA mortgage. 

8 

9 sa:ae lot? 

10 

11 

12 

13 

HR. 3IC~S: 

T:IE COURT: 

:-1R. HICI{S: 

r1R. RI CI<: 

mp'::;' 
...!. ........ COU~T: 

. ' "':) arc~~ s: ...... .:. ... 

That vl as a 1 so a 

It involves the 

The same lot. 

Yes, slr. 

Just a standard 

Standard VA 

1 tl m o r t t;J a g e • T h i s yo u n g 1 ad y , n 3 • C au b 1 e -- ~~~ e 11 , ~ he 

15 and her hus~and were in the service, she is no 

15 longer in the service, r·~ not sure whether he still 

17 is, t~ey divorc~d. 3ut ic 1 s a standard VA 30-year 

18 ~ortgage refinanced because of interest rates. 

19 •i ';:') p 7,.., .,., .. 
..... -·· • .."'a .J. \J -\. • 

20 of the no~ion. 

21 TH8 COURT: 

22 ~r::l. :<rc:c: 

23 critical leg. The second la; is that t~ere lS 

2 4 a b s en t t h .r o u g h ;·1 ~1 at I t h i n !: .? r o ~ a b 1 y a r.1 o u n t s to an 

25 oversight or a Qisconception oi the law governing 
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1 the case, tiere is t~e a~se~cc of w~at I can only 

2 c 11 a r a c i: a r i:: a as critical test i :-a on y, .~ n d t h a ·c • s :1 r • 

3 Green's afiiJavit. 

,1 
"Z developsd tnis su~division and soia the lot -- it's 

5 a ?rivate subii?ision, not a county a??roved 

6 s u ;:, d i ... ., i s i o n • 8c has aaid i~ ~is aifidavits what the 

7 jefendants told ms ~hen I ~as ~=ought into this 

3 case, that ~e told each of the three of them 

9 ae~a:ately, at different tiaes, i~ front of 

10 witnesses, that he did not mean the word trailer in 

11 that rest=ictiva covanant to exclude Jou~le wide 

12 :no !J i l a i1 ow e s • As a ~att3r of fact, one of the three 

l 3 d ~ :E ·an j .an 1: a can t :~ s t i f y i f a 3 :~ e d t h 3 t he said to :I r • 

14 ~reen, "T~e restrictive covanant says trailers. I 

15 want to ~ut a dou~la ~ija in ~era, can !?" And ~r. 

15 Green saiJ, "Yes, you can. T~at 1 3 not ~hat I'm 

1 7 t a l : ~ i n g a b o u t • 3\11 :J I • ·; ~ ; o c a ~1 i c ~ d o u :J 1 e ~-; i ci e i n 

1 3 :: e r e a l r e ad y , ~! r s • C au b 1 e " - - t he :1 h ad l) e en i n the r ~ 

19 about three year3, and toa~ ~~~, t~a naw tanant do~n 

2 0 t o :u e e t t :1 e ~ :~ i 3 t i n ·3 d o u !.1 l a ~·? i d e • 

21 

22 introduced at trial. 

23 in VirJinia and ~ %now tiat just ~ccauae it wasn't 

24 introduced an~ ju3t ~ecause sone ?ao)le knew a~out 

25 i t:. J o ~ s n • t :-.1 e an ·t :1 a t yo u c an j u 3 t co ~l a r. i g at 
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1 and have it introduced and have a nsw trial, and r•m 
2 not asking you to do that. And I didn 1 t really 

3 think I had any law to support my request, but I 

4 ke9t looking and, frankly, I found it in Nichie•s 

5 under ~ichie•s new trials, paragraph 4G, wnich tal~s 

6 about the need to .have -- the fact that a new trial 

7 can be granted if the oerits of the case are not 

8 fully developed for appeal. There•s been a lot of 

9 tal~ by counsel on bot~ sides, I think this is going 

10 to go up and illay need to go up, and it cites a bunch 

11 of ~est Virginia cases, and at the tail end of the 

12 cites is this old Virginia case, 1840 which is all 

13 wrapped u~ in code pleading tnings and all the rast 

14 of it, but what that case says, though, is that if 

15 there was a clear -- if there is clgar evidence 

16 which dramatically alters the outcome of the 

17 ?roceeding, and I believe it does, and that it was 

13 not introduced due to a rnisconce?tion of law on the 

1 9 p a r t o f co u n s e 1 , t i1 a t · o u 9 i1 t to iJ e a ll owe d i n a s n e ,., 

20 trial material to do justice ~etween the parties. 

21 In other word3, it•s not -- it 1 3 naw, it's going to 

22 Jra~atically change the outco~e, we think, and t~ere 

2 3 i s a m i s con c e ~ t i on o f i.~ h a t he u o u 1 a have sa i d • He 

24 never testified and I think it Jra~atically changes 

25 the :?icture. 
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AnJ wnat about t~a 

l o o :~ -- you :~ no~" , I 

, . 
.:.:J 

3 great lu~u:y of ~inJ3i3~t h3re, I ~a~n•c in~ol7~d in 

4 tie fight, it'3 easy ior ~e to sit hare now and 3ay 

5 3 u t a s I l o o ~~ a t t h a ? Cl ") e ~ s E i l e J i n 

6 t ~1 ::.. 3 c a a e , a s I 1 o o !~ a t t h a .11 e IJ o s o f 1 a ;1 g i v en to 

7 yo u ~ y b o t n 1 a ~·1 y a r .s , .: t 1 o o ~~ s to rl e 1 i k a o o t :1 
3 lawyers, not ju3t tha defendants lawyer, ~ut even 

9 the ~laintifio lawyer concede that thi3 caaa ~ad one 

l'J sole issue in it. Is a ~obile ho~e a trailer? 

11 r.1 e an , t :1 a t ' 3 a l ;-:to s t a 11 -c n a ·i: 'J o t :. a l !: e c1 a b o u t • 

12 Thera were 30@e oi~hanj refer~ncas to other 

1 3 ) c o 0 1 e r.1.:: , .J u t t :'!.a c -- i t j u s t s ~a ~l a d t ~1 a t e ~~a r y ::> o d y 

14 loc~ad right on that. That's N~at all the testi~ony 

15 -.,,a 3 about. And that'3 wiat t~e a~hibit3 largely were 

lG a:.:>out:. Anj that's what t~e meno3 ware a~ouc. Thare 

17 ~a3 sooe other gene:al l~nJua3e, I can•~ say tiere 

13 vasn•t, but that's u~at av3ry~ody ~as fu~sing about. 

case. -.z. 19 And I don•t 

20 think thera is a miaco~cc)tion. Sec~use I t ~1in!~ 

21 ~i:st la~ in the case, when you•ra dealing ~ith 

23 int~ndad? An3 :'va got a~ afiiJa7it tigra iron a 

25 ! f t ~1 ;3 r e :. s an 
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1 ambiguity your ~osition is that evidence must be 

2 heard to --

3 ~R. RICK: That's right. And 

4 if the ambiguity can't be resolved you leave the 

5 parties where they are. 

5 THE COURT: Well, I -- your 

7 first argument concerns me more than your second. 

8 HR. RICK: Well, I thought it 

9 should, Judge. 

10 ~·IR. S!liTH: It concerns Sovran 

11 as well, Judge. 

12 THE COURT: Mr. Long, it seems 

13 to ~e that the lienholder and the noteholder and 

14 trustees have an interest in this case because 

15 removal of these mobile hoilles or trailers or 

16 whatever you wish to call them would certainly 

17 affect the security of the loan. And they would 

18 have the right to retain counsel and present the 

19 case, present evidence in op903ition to your 

20 position. 

21 MR. LONG: Your Honor, I have 

22 addreased that issue e:tensively in ~y ~otion -- my 

23 memorandum that I filed with you. Contrary to -- or 

.24 unlike counsel for the defendants, I have found a 

25 case on point, right directly on point, and it's a 

229 
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1 case dedided by the bankruptcy court in the Eastern 

2 District of Virginia, a 1983 case. And in that case 

3 the trustee in bankru~tcy court, a complaint seeking 

4 a determination that a deed of trust conveyed to 

5 defendants, and defendants were the noteholders, an 

6 interest in real property forQerly neld ~Y the 

7 bankru)t is null and void and falling 1es3 to 

8 creditors. So this is a suit brought in the 

9 bankruptcy court by the trustee, in bankruptcy, 

10 where neither the noteholders nor trustees to the 

11 deed of trust were made parties, trying to set it 

12 aside on taa grounds of a fraudulent conveyance. 

13 T3B COURT: Are they applying 

14 Virginia law in that case? 

15 

16 

17 do t~ey cite? 

~R. LOUG: Yes, 3ir. 

TH2 COURT: Nhat Virginia law 

18 nR. :liC:{: Did they cite sorae 

19 Virginia law in there; because I cited you a case in 

20 my memo which is directly on JOint. 

21 !1::1. LOHG: They didn't cite any 

22 Virginia case, your Honor, but I'~ telling you what, 

23 if I may 

24 T3E COURT: Yeah, I respect the 

25 bankru~tcy court, but it's ju3t another court of 
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1 equal jurisdiction, ~asically, with the circuit 

2 court. And we respect the decisions of other 

3 judges, but it is of equal jurisdiction with this 

4 court. 

5 ~lR. SHITH: I t • s a 1 s o s J: e \'1 e d , 

6 Judge, bankruptcy court is looking really to the 

7 debtor. 

8 r-1 R • L 0 N G : Hay I have t he 

9 op~ortunity to be heard further on this, your Bonar? 

10 THE COURT: Yeah, I was 

11 commenting and I want to hear all you have to say. 

12 

13 

And I'll ask other counsel to refrain from 

interru?ting. It's my fault; I interrupted you. Go 

14 ahead. 

15 IIR. RICK: I a?ologize, your 

1G aonor. 

17 ~R. LONG: Your Honor, they 

1 3 c i t e a t en t h c i r c u i t c as e , rl i r E :: e c • , I n c • , v e r s u s 

19 Two Jacks, Inc., the general proposition is as 

20 follows: holJers of a lien or sacurity interest are 

21 not indi3?ensabl~ parties, rig~t on point; tent~ 

22 circuit case cite. Now, be3ide3 that, your Honor 

23 T a ~ c 0 u R ·r : :·1 hat i' i n d o f c as e 

24 was it that they wers not indi3pensable parties on? 

25 riR. LOUG: I n t l1 at t ant h 
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1 circuit cas~, I don't ~now. I :~ no..._, . i n t h i 3 c as 3 , i t 

2 was a suit to sat aside a daej of trust as being a 

3 i r au d u 1 en t c on v a y an c e and i t \'1 as i n a ~ an!~ r u? t c 1 

4 arena, I certainly will concede tnat to t~a Court, 

5 but that citing is a ~ro?ositio~ of la~. 

Let me, if I may, go bac~. Let 

7 3~ ~ind of ajdrass thia i3sue as I did in ~y 

8 ~a~orandu~ to tha Court. As couusel ;oint~d out, 

10 necessary or conditionally neces3ary, ~oth of whom 

11 arc not -- the a~Jellate court i3 not going to 

12 raverse oacausa t~ose )arties are not incluJa~. 

13 !ndis?ensable ;artie3 arc t~a one3 t~at are 

i :,1 p o r t an t . T~e ~uestion is ~~et~er or not t~e 

1 .3 t ~ u s t ·~ ~ s i n t :1 i 3 c 3 s ~ a r ~ i n j i 3 ? ~ n s a :J l e ~> a ;: t i e s • 

16 N o ~~ 1 y ~ u r g on o r 1 t hi s .'3 u i t vl a 3 

17 £ilad on Au;ust !3, 1J85, anl t~3 daianda~ts 

1 ·'l 
- <J an3wered on August 29, 190S. ~ha ~eed of trust that 

19 you bave in front of 7ou t~cre, tiat wa3 aa~itted 

20 over ~Y ojjection at t~e trial, is dated October 31 

2 1 3. n ·:1 c a c o r -:1 e .J :·! o v e i:; j c r 1 o i • 8 5 , c ~., o - an J - a - ~1 a l i 

2 2 :.1 o :t t ~1 s a f t e r :. i t i 3 a t i o n H a .3 ~ o :.1 :.1 ~ h c ~ d • 

23 

25 3ut 
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1 that's not consistent with what their own witness 

2 aaid when Jhe testified at trial. And ii I znay, 

3 your aonor, I'd like to dafar the Court to the 

4 transcript, w~ich I realize ia not yet a part of t~e 

5 record. 
,.. 
0 :IR. IliCI\: :Jhat page are you 

7 on? 

8 rl R • L 0 ~·1 G : T hi s i s p a g e 6 1 o £ 

9 the tranacri)t, and this is my cro3s-examination of 

10 ~rs. Cauble, and starting on 51: "Question: Now, you 

11 said t~ere has been no se9arate financing on the 

12 home since 1985. The home was purc~ased in 1933, 

1 3 \o/ a 3 n • t i t ? 

14 

1 -_::> 

"Answer: Yes, sir. 

"(~uestion: 

15 iinancing on it at that ti~e. 

17 "Answer: Yes, t~ere was. 

13 11 Question: 

1 9 f i nan c i n g :·1 a s i t ? :·r i t i1 ~·' ~1 o ? ~'i! 1 o ~·1 a s t i1 a 

2~ lienholder? 

21 " An s 't.·T e r : Selroy Farms ~as the 

2 2 l i e :1 on t ~1 e 1 and an :l S !1 a l t e r o i A:·a e r i c a !! o r t gage 

~3 Cor?oration in Denver, Colorado ~ad a lien on the 

2 4 !1ou s e. 

25 "']uestion: Had a lien on the 
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1 ho~e itselt? 

2 "Answer: Yes, they did. 

3 

4 \'las it? 

5 "No, not at that ti~e." 

So that's her testi~ony at 

7 trial, which is sooewhat different than what counsel 

8 ~R. RICK: Judge, 

TaE COURT: non•t interrupt 

10 him. 

11 :IR. RIC~: I'm sorry. 

12 :1~. LOHG: Your ~-lono r, ti1i s 

13 suit, as I saiJ, ua3 filaj in August. And t~e deed 

14 of trust was recordad two-and-a-half months later. 

15 ~ow, du:ing that two-and-a-half mont~ ?eriod, if the 

15 trustees are indispensa~l~ )arties, wriic~ I will and 

17 do suggest they are not, ~asn•t it incu~bent upon 

13 ~rs. Cauble to say so~ething to her ~ortgage comJany 

19 about it? 

20 !·! ~1. 'I;) i,.. :r , 
J.\o ... '-' .... Judge, this is 

21 T1E COUaT: P~easa 5on't 

22 interru?t. Go aheaJ. 

23 t sus~ect that t~e 

25 go ahead and get this th~ng reiinanced. S~e never 
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1 mentioned it, I sus?ect, to the mortgage company. 

2 I found a Virginia case, Penn 

3 versus Bahnsen, B-A-H-N-S-0-N, cited for the general 

4 proposition that whether a person should be a party 

5 depends on his interest, not in the subject matter 

6 but in the object of the suit. Now, while the home 

7 and land in this case, your Honor, may be·the 

3 subject matter, that's not the object of the suit. 

9 This is not a suit to vacate a 

10 subdivision line or a suit to remove a cloud from 

11 title, this is a simple suit to enforce restrictive 

12 

13 

covenants. 

Now, the home is a fixture and 

14 is covered under the deed of trust. But it is 

15 several, fixtures can be removed. How has the 

16 ~ortgage company been injured, your Honor? And 

17 there is case law for the proposition that Virginia 

18 is a lien theory state. 

19 THE COURT: Let me ask you: 

20 wouldn't the bank have constructive knowladge of the 

21 suit? Nhat's your position on that? There wasn't 

22 any lis pendens filed. I'm not even sure it's a 

23 proper suit for lis pendens. 

24 HR. LONG: Yes, sir, I wouldn't 

25 have filed a lis pendens in this case because I feel 
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1 t h a t I ~., o u l d h a v e be en s u ~ j a c t .i. n r; my c .: i en t 3 to 

2 lia!Jility. 

3 TJE COU~T: Yeah, I say, I 

4 don't even think -- but that gives notice to 

" ., .-=.. ..J 

5 interested parties or creditors. Uould the bank ~~ 

6 on constructive notice that the suit was filad? ~id 

7 you look into that? 

8 :IR. r.,onG: I suppose if one 

9 want3 to argue that the 3uit being a matter of 

10 public r~cord, it's constructive notice to all of 

11 I don't know, maybe H~s. Cauble did tell 

12 the ~ortgage co~?any. Ii she Jid then t~ey had 

13 actual notice. :;: don ' t :t no \•1 ~·1 he the r s ~'l e d i d o r s h.; 

14 didn't tell them. I don't thin~ it makes any 

15 difference anyway. 

15 T3E COURT: Yeah, but it ~i3ht 

17 3a~e a difference. 

18 ~R. LONG: All the tru3taes 

19 take, your Honor, is ~ara legal tit:e. They don't 

20 take full title to the pro)erty. If I ::tay, from 

21 :ric~ia's, ~o~tgages and dee~s oi trust, )age 243, 

22 saction 37, i~ichie's says, 11 It i;:; ·,;lall at t:1is )Oin-t 

2 3 t o d i s ~? o s e o f t :'1 e ej u e s t i o n a 3 to ~.,he t h a r a ~:1 o ~ t g a g e 

24 or deed of trust 09erates to ?aos title out of tha 

25 mortgagor or ~erely creates a lien. T~a lien theory 
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1 is the prevailing view and is firmly established in 

2 Virginia where it is said that the essence of a 

3 mortgage or a deed of trust is that it creates a 

4 lien on the property to secure the debt." 

5 At best, all the trustees have 

6 is what we refer to as bare legal title. 

7 THE COURT: I'm a little 

8 concerned about the time frame here. This deed of 

9 trust follows the auit. I see the distinction 

10 between a deed of trust on record ~nd a suit filed, 

11 and a deed of trust which follows. How are they to 

12 know that these people exist even? I know I- am 

13 interru?ting you again, Mr. Long, but that's a 

14 question I have. Go ahead. I· v1ill let you answer 

15 that in a minute. 

16 MR. LONG: Your Honor, I've 

17 also got case law to say that just because 3omebody 

18 may have some interest doesn't Qean you have to make 

19 them a ~arty. There has to ba a cause of action 

20 against somebody in order to make them a party. And 

21 I cite in my brief, which I will ask you to read 

22 before ruling in this case, two c~ses, two West 

23 Virginia cases that stand for that proposition. And 

24 in fact there is an old 1871 Un!ted States.Supreme 

25 Court case that says that a person against who~ no 
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1 relief is sought does not have sufficient interest 

2 to require him to be made a ~arty. What ca~se of 

3 action, I submit to the Court, did the plaintiffs 

4 have against the trustees or noteholder in this 

5 case? They didn't violate the restrictive 

6 co 1Jenants. I have no grounds upon which to make 

7 them parties defendant. 

8 Also, your Honor, if you were 

9 to rule that the trustees were indispensable parties 

10 in this case, the burden, I suggest to you, that 

11 that places on the plaintiffs is unconscionable. 

12 Does that mean I have to do a title examination 

13 every day while the suit is pending, have to run the 

14 title down every day to make sure that no new deeds 

15 oE trust have been recorded, that no judgments have 

16 been docketed? What about if there is delinquent 

17 taxes on the property? no I hava to make the 

18 treasurer of the county a party defendant? Where do 

19 you stop all this? What if somebody comes in and 

20 files judgment, say, at nine a.m. on the morning 

21 w~en the trial is set for ten. no we then stop the 

22 proceedings and I have to run and e~amine the title 

23 that morning and make then partias to the suit as 

24 well? That's ridiculous, your Honor. That's 

25 this is not a suit a~out this land. It's not a suit 
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1 to vacate any subdivision lines, it's not a suit to 

2 remove a cloud on title, as I said, it's a suit to 

3 enforce restrictive covenants. When those trustees 

4 took bare legal title, they took subject to those 

5 covenants. 

6 THE COURT: Why didn't they 

7 take subject to the suit if the suit was filed 

8 first? 

9 l·IR. LONG: I think they 

10 probably did, your Honor. 

11 

12 

THE COURT: I realize that your 

p o s i t i o n e a r 1 i e r , n r • n i c k '"a s -- e :c c u s e me , I ~"an t 

13 you to go ahead and finish. Go ahead. 

14 !-IR. LONG: I recognize that 

15 it's not custom to trade in doing title examinations 

16 to run a check with the law docket and the chancery 

17 docket to see if there is any new addition that may 

18 affect the ~ieee of progerty that you are examining 

1 9 t i t 1 e t o • B u t , yo u :~ r1 ow , i n a 1 e g a 1 s en s e I t h ink 

20 it probably i3 constructive notice. 

21 Now, if I may, your Honor, move 

22 on to the issue of whether or not Mr. Green 3hould 

23 have been called as a 9arty. The defendants claim 

24 that this was an oversight on their part, that his 

25 testimony was overlooked. In fact, Mr. Rick 
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1 suggested to you in his comments that he felt that 

2 both counsel narrowed down on one issue in this 

3 case. Well, I have yet to see a lawsuit, your 

4 Honor, that is one dimentional. I never have seen 

5 one, I don't know if I ever will see one. That was, 

6 whether or not tbere were trailer -- definitionally 

7 speaking include mobile home was certainly the 

8 crucial issue of law in this case, but 

9 THE COURT: Well, wasn't there 

10 testimony by some of your people there that they 

11 have been told that mobile homes were permitted on 

12 

13 

the lot? 

HR. LONG: I think one of them 

14 started to testify to that effect and I objected and 

15 you sustained the objection, as I recall, your 

16 Honor. I haven't read t~e transcript for that 

17 portion of it. But if you look at the 

18 interrogatories which I filed this morning, those 

19 interrogatories were jropounded in September. Xeep 

20 in mind that the suit was filed in August and 

21 counsel answered them. And I asked him the standard 

22 question: "State the name or identify any partiea 

23 or any persons who may have knowledge of the facts 

24 relevant to the issues in t~is suit." And each one 

25 of the three defendants came back and said, "Vernon 
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1 Green." All t~ree of tie~. s o i t 1 ;;: n o t 1. i :~ ~ 

c o u n s e l d i d i'l • t k n o ,,, t h a t V ~ r n o n ".3 r ·.= ~ n :a a y h a .. ., a s o :-a e 

3 relevance on the prs~azation oi the case. ~ di~n't 

4 need Varnon GrGen, your 3onor. I didn't naa~ ji~ to 

5 ?rove the alle3ations t~at I ~ad set U? in 3] 3ill 

5 oi Conplaint, so I Jidn 1 t call hi~ as a witness. 

7 lJ 0 :·1 1 t~e Jefanae ~anteJ to 

e :; i s t e d o ;: , 

10 were to tha defendants the3selves. :1e li-..res in 

11 Glouce3te~ and i3 reasona~ly acca3sible to subpoena, 

12 

13 until it 

14 And during that Jeriod oi ti~e, in all 

15 your :·!ono.:, -~ ~I . . ., 
~ i C • :. ~ C ~~ 3 ZU'hl 

15 of ti~as aoout t~e case, anj 37en dizcussed Vernon 

1 7 :} r z c n • 3 p o t a n t i a 1 t e .s t i :-:i o a i . .:\ n 1 :1 o -:.·1 : 1 r • :-r i c k s 

1 d c h o :; a t o p r .e s en t t l1 s c a .3 = t o t .;.l i :3 C o u r t a 3 a t r i a l 

19 stratagy, ao co 3Jea~; that's U} ~o ~in. I .Jon't 

20 have any rig~t to tel! hi~ he~ to ;resent ~is case, 

21 1 o u r :1 on o r • 

2 ?. 0 u t t i1 e r a , i t '•l a s :n e n t i 0 n ~~ J i ~1 t : 1 e i = 
23 intarrog3tori~s, and it ~a~ U) to hi~ to dacida 

24 wh9triar or not he falt Varnon Sr~en 1 3 tasti~ony was 

?­....,:) i3~ortant to ~~eir ca3a, your 3onor. 
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1 r idiculou:3 ·to cone bacl~ nou and 3ay t~~a t \·1:~ .3~1ould 

2 reo)en this case and let t~aQ call a witn~3s t~at 

3 t !1 e y fee 1 l i !~ e t l1 e y s !1 o u 1 d :1 ave c a l.l e d r. ~1 e f .i. r s t go 

4 round. 

5 T~e case, the 18401 I beliave 

G i t :i. 3 1 c a .3 ~ t h at :1 r • :J. i c !~ c i t e 3 to .you 1 F a :i. r i a=~ 

7 Adilinintrator versus Le~is, is a ?leading case. It 

8 di3CU3sas -- anj ~ hava ~antioned and discussad ~c 

9 

10 

11 

12 

i n my ~:1 am o r and u .J it tal!: s about the ina a equac ias 

of t~e ?leading3 in that case. It talk3 about 

de~urr2r~ and intercogatory orders. Ir: doesn't have 

any a??lication ~o t~is case. 

13 insufficiancy in @Y ?l~adingsl the defensa di6 not 

:: a i .s .: t i1 a t i s 3 u e issue 

13 of inaufficiency. ~here haven't ~een any 

15 intgrlocutory o~ders and t~ere ia no d~nu:r~r before 

17 t~1e Court. That ca3e doe3n 1 t have anyt~ing to do 

1 ..... 
- ':J ·,1 i t !~ ··1 h a t t:l ·a ' r s a b o u t 21 e r ~ t o d a y • 

19 Thi3 Court and they suggest 

20 that ths i3suas of a~jiguity o: rastricti7a 

21 covenants in this case wa3n 1 t raia~d~ but ic was 

22 I ~ yo u l o o :~ a t t l1 e o r i :; i n a l c r i a 1 

23 ~e~oranju~ t~at t~G Jefendant3 filad t~ey ~ited a 

2 4 c a 3 -a 1 =~ i n c :1 e :1 v ~ r 3 u .1 ::.. .:t y t o n , and u s e J t :1 a t c o a r g u e 

25 that ambiguous covenancs ace not eniorcea~le. Of 
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1· course my position in this case is that Vernon 

2 Green's testimony is irrelevant any way because the 

3 restrictions are not ambiguous. They•ra just as 

4 clear as they can be. But nevertheless, they argued 

5 that point in t~eir @emorandum. And now they say 

5 they didn • t have the chance to raise the issues .of 

7 estoppel or acquiescence. And I suggest to the 

8 Court -- again, I realize that the transcript is not 

9 a part of the record, but in the transcript at pages 

10 53 and 54 that issue was raised. 

11 On page 53, beginning down in 

12 the middle of the page, I was addressing the Court 

13 and I stated to the Court that, "I object to that 

14 line of questioning, your Honor, because the defense 

15 counsel is intending to show acquiescence. The law 

16 in the Commonwealth of Virginia is a -- that there 

1 7 i s a Vi r g i n i a c as e ~v h i c h I have t,-1 i t h me , i f the 

18 Court wants to see it, that mere acquiescence alone 

19 is not sufficient to stop the issuance of an 

20 injunction. And, number two, there has got to be a 

21 change showing such a significant character in the 

22 neighborhood or cnange in t~e neighborhood to render 

23 

24 

25 

the restrictions useless. So I don't see" 

that point the Court indicated: "I thinl< that 

states the law correctly but I think it is 
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1 admissible to go to ~itigation under either. If I 

2 rule against Mr. Williams in determining what should 

3 be done to show the length of time that he's lived 

4 there -- in fact I won't object to it. 

5 "MR. LONG: I would suggest --

6 "THE COURT: The law is right, 

7 but I tnink it's relevant when we get to what's 

8 going to happen." 

9 THE COURT: This was in the one 

10 case, the Williams 

11 HR. HICXS: No, sir, they were 

12 tried together. 

13 .MR. LONG: They were all three 

14 tried together. 

15 THE COURT: But this is 

16 Williams that we're talking about. 

17 MR. RICK: One of the 

18 defendants. 

19 ~~ R. L 0 NG : Yes , s i r • The 

20 general issue of acquiescence and estoppel was 

21 raised. And further, on page 79 of the transcript, 

22 which is where the final arguillent·was made to the 

23 Court, Mr. Hicks indicated, and I'm reading from the 

24 middle of tne page, I'm not reading the entire 

25 statement, "My clients have made substantial 
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1 investments in these ?ro~erties. 

2 ~r3. Cauble, she was there before any of these other 

3 ?CO?le ~oved there. In the case of Ilr. ·rilliaraa, 

4 one of the complainants ca~e ovar and helped ~im dig 

5 the foundatio:t. And your Honor, I ~now that -- I'm 

5 not arguing estop?el, but I'm aaying in all honesty 

7 I don't think anyone considerad at that ti~e t~at 

8 the word trailer a7plied to a double mobile home." 

9 ~ounsal argued to the Court, 

10 your Honor, quite eloquently, I mignt add, that 

11 ac:uiescsnc~ and ~stOJJel a??lied in th!s case. And 

12 even if ne hadn't done that, it's a little lata to 

13 raise t~at now. ~~ have already ~een to trial on 

14 this case. ~e spent aeven QOnths in ?re)aration of 

15 the trial, in the ?!e?aration of this caae tor 

15 

17 

18 

trial. I suggest to the Court that --

I • :-~1 not too 

cone~ rned wi tn the secon·j }Oint, i1r. !..o:-tg. I ~·IOUld 

1 9 no t b e i n c l i :1 e d t o g r a :1 t a n a ~i t :c i a 1 ::> e c au a e o i 

20 Green•s testinony. I am concern3d wit~ t~a r3st of 

21 it. 

22 ~R. LO~G: You: Honor, I would 

23 only ask that you read ~Y ~a~~:andu~ very carafully. 

24 Anj we have the cases here. 

THE COURT: Ii you have co}ias, 
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1 leave the cases. Are they Virginia cases? 

2 MR. LONG: Two of them that I 

3 have cited are West Virginia cases. And one is a 

4 United States Supreme Court. 

5 THE COURT: Well, anything that 

6 isn't Virginia, you better leave me. You better 

7 leave me all of it, because this library isn't 

8 complete either. 

9 MR. HICKS: Your Honor, may I 

10 say something about the lis pendens? I was involved 

11 in a suit in this circuit before Judge Carneal but I 

12 think it's pretty clear that the law in Virginia i$ 

13 that a case filed in court is not notice of record. 

14 And this is where we got into a matter of some land 

·15 that \'las 

16 

17 

18 

19 

T H 2 C 0 U R T : That • s e ::act 1 y 

correct. I think in common law it was, but I think 

that may have been reversed. I can•t recall 

~R. HICKS: Well, this was a 

20 case in this circuit with Judge Carneal where there 

21 was an old partition suit and it had been lying on 
-

22 the records and escheat procedure had been started 

23 THE COURT: Let me a3k you 

24 this: how can the plaintiff ?Ossibly know some 

25 subsequent act is taken which creates an interested 
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1 party? 

2 MR. RICK: There is a real easy 

3 'tlay. 

4 THE COURT: Ho\'1? 

5 MR. RIC~: He asks in an 

6 interrogatory and makes a continuance. He 

7 propounded real good interrogatories, and I would 

8 suggest to you if he said, you know, nTell me 

9 anybody that has financing on your land,n that sort 

10 of thing, and make it a continuing supplemental 

11 response requirement. If the defendant didn't 

12 answer that then I think that would be too bad for 

13 them. But that's a real easy way to cover that. 

14 And he propounded lots of interrogatories. There 

15 was, and I recognize 

16 THE COURT: There's nothing 

17 that requires him to even take interrogatories. 

18 That's discretionary. 

19 ll R • R I C K : :·1 e 11 , !J u t t ~1 a t • s - -

20 THE COURT: Nhy should the onus 

21 be on the ~lain~iff to discover something which the 

22 defendant knows which, in effect,_whethe: an 

23 interested party should be present? 

24 ~R. RIC~: Well, Judge 

25 THE COURT: Suppose it was done 
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1 after the interrogatories were taken? 

2 

3 

4 be continued anyway. 

5 

MR. RICK: Well --

THE COURT: I guess they would 

r·1R. RICK: I don't know how to 

6 put -- I don't know if the law is worried about 

7 onus. The party law that I read really doesn't get 

8 into it. And I would like to ask the Court -- the 

9 Suprece Court cases that I have cited are very 

10 recent. They are worried about the fact -- they 

11 have cases where neither side caught it down below, 

12 and they don't worry about it. They say, "We need a 

13 party." 

14 MR. SMITH: Judge, I -- excuse 

15 me, I'm sorry, your Honor. 

16 MR. RICK: And one ~articular 

17 case that may be helpful is tha ~asserman case that 

18 I cite you, Judge, which is actually a noteholder 

19 case, Virginia noteho~der case. It says the 

20 noteholder better be in there. 

21 THE COURT: tinat kind of case 

22 \'las it? 

23 MR. RICK: Noteholders and 

24 trustees situation, it's a complex set of facts. 

25 I'll do my best to summarize it. 
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1 THE COURT: Was the judgment on 

2 foreclosure? 

3 MR. RICK: No, it was an action 

4 by creditors to try and set aside a sale pursuant to 

5 a deed of trust ordered by a noteholder. And the 

6 grounds for setting it aside were that the note 

7 under which the noteholder had ordered the sale had 

8 already been paid off years earlier. In effect it 

9 was a faulty note and never should have been grounds 

10 for that action. They considered the subsequent 

11 creditors were trying to set it aside so they coul~ 

12 get back at that security, and they failed to join 

13 that noteholder. Nobody picked it up down below and 

14 the Supreme Court picked it up and said you've got 

15 to have the noteholder in there and put them in. 

16 THE COURT: What -- what bars 

17 in this deed of trust, by what statute would make 

18 this the Court's decision in this case a default? 

19 Why are these people in default if those trailers 

20 are removed from the property? 

21 MR. LONG: Your Honor, may I 

22 interject? You can't order that they been removed, 

23 you can only order that they not ba occupied. 

THE COURT: That's true. I 24 

25 keep forgetting that. The order had to be changed 
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1 because of that raa3on. 

2 ~~. LONG: That makes your 

3 question even more poignant, I t~in~. 

: 1 ?. • :!1 I (! i:\ : Judge, can I ~a~a a 

5 ~')oint about: that'? 

5 TEE coua~: Yes, sir. 

7 :-! R • :1! C K : That distinction. I 

8 think, ia a distinction without a difference whether 

9 you can orde! that they not be used or you order 

10 that th~y be re~oved, the people can't live in it 

11 

12 

anyraore. And they are going to move it w~ether you 

order it to be moved or not, they nave no choice. 

13 It's an order t~at g~ts t~e result wit~out sayin; a 

1~ word. And that's ~hat I thin~ in effect this is 

15 saying. 

lS T~E COURT: ~all, the result, 

17 obviously, is that the ~.talu~ of 

lB reduced. It would a~fect the --

19 It's got to. 

20 T .:I ~ c o u :a ·r : 3ut other acts, 

21 eit~er leJialative acts or judicial acts can have 

22 the result of reducing tns value ~f Qro~erty. 

23 

24 have never done a - ..... conuamna'-:;.on case but ! can't 

25 helieve that a trustee on a deed of trust on a piece 
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1 of land that is about to be severely devalued 

2 wouldn't have the right to be in there and watch 

3 over that. See, that's my point. Otherwise, you've 

·4 got insurance to cover you. And that gets us right 

5 into this spot with the bank. They've got title 

6 insurance. And I think Mr. Long hit the nail right 

1 on the head when he said they took it subject to the 

8 restrictive covenants. That means they've got a 

9 right to come in there and defend against the 

10 restrictive covenants. 

11 

12 

13 

THE COURT: Do you wish to 

argue? You started to say something. 

MR. S~ITH: The only thing I 

14 Judge, we got into thi3 case late yesterday 

15 afternoon, so I'~ not as familiar with the facts, 

16 I'm afraid. But the bank's position obviously is 

17 that we are a necessary party to this case. Our 

18 equity for lending the money -- or we actually 

19 purchased the note from Johnson Mortgage Corporation 

20 -- was based on not only the value of the land but 

21 the value of the land and the improvements thereon, 

22 which would include in this case the double wide. 

23 Our position in the property would be substantially 

24 impaired if the double wide were removed from the 

25 property. And in fact, when we evaluate, when any 
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1 corporation evaluates and purchases a note, we 

2 evaluate that on the basis of the value of the land 

3 and the improvements. 

4 THE COURT: Theoretically, you 

5 wouldn't lose anything, would you, because you could 

6 s t i 11 s e 11 the · t r a i 1 e r • You "' o u 1 d have a 1 i en on 

7 the trailer, you have secure -- you secure part of 

8 your loan and then you would have the land, it's 

9 just two separate parts. 

10 MR. HICKS: Judge, under 

11 Virginia law, if this is a lien on the trailer, the 

12 

13 

only way you can protect that is on the title. 

THE COURT: I think there was a 

14 lien on the title, wasn't there? 

15 Z..lR. H·ICXS: At one time there 

16 was. But that's what I'm saying, there no longer 

17 is. It's firmly attached and it's taxed as real 

18 estate. 

19 THE COUR'r: 

20 foreclosure, though, and the bank or, let's say, 

21 whoever buys it, the bank or some interested buyer, 

22 theoretically you've got all of your value because 

23 you can take the trailer and sell it se9arately and 

24 still have the land. 

25 11R. SltliTH: I would also say, 
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1 Judge, that although it's not the same ~ort of suit, 

2 and the Court knows that in mechanic's lien suits 

3 the trustees have got to be joined in those suits 

4 for exactly the same reason. 

5 

6 

THE COURT: Well, I would have 

done it if I had known. If I represented the 

7 plaintiff and I had known and I had seen a deed of 

8 trust on record I probably would have joined the 

9 trustees. I don't know how the plaintiff could have 

10 in this case when it wasn't even recorded. I think 

11 you would have, wouldn't you, if you'd known? 

12 HR. LONG: Yes, sir, if I had 

13 known. But, again, I think that falls into the 

14 category of being necessary or conditionally 

15 necessary. 

16 THE COURT: Well, you would 

17 have done it to be safe. 

18 

19 

MR. LONG: Yes, sir, but then I 

HR. RICK: I think the point of 

20 the new party law, Judge, is that we all missed it 

21 and the statutes make it clear that the Court's got 

22 the power, you know, 8.01-5 says ~hat the Court at 

23 any time on affidavit or otherwise can join parties 

24 that need to be in there to achieve justice. You 

25 know, we can miss them. We don't have a perfect 
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1 s y s t em he r e , I d o n ' t t h i n k • I! a y b a n a "=l e r \•/ i l i . I£ 

2 we do we uig~t ~e out of business, we lawyers and 

3 Juj~es, too. 

4 THE COURT: SU?pose that t~is 

5 had been recor3ed after the interrogatories -- olay, 

S you're continuing interrogatories. 

7 i: I:t • r ... o :J G : But, your 3onor, it 

3 falls along that sa~s logic, suppose there was a 

9 .s u i t o = .s o .we :.: i n.::! 1_) end i n g a g a ins t i-1 r s • C a u b l e , 

10 service by posting, sha never was aware of the suit, 

11 it ~ent to judg~ent and the judgment was doc~eted 

12 tha ~orning of the trial. T :1 e r e ' s no d i f f e r en c e 

13 between a con3ensua: lienholder and a judgnent 

14 lianholda~ in that re.s)ect. 

15 TH~ C.OU!tT: ~~t na raaa these 

lG ~emo3 and I'll write you each an O?inion. 

17 IlR. RIC:\: Youc Sonar, can I 

13 3U~~it the· cases to you? I don't think I've got 

19 the~ all hera. 

20 TH3 CDU:lT: Yours are Virginia 

21 cases, aren't thay? 

22 

23 

24 re?orts here. And I believa -- I t~in~ we have thsn 

in t3e li~)rary. 
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1 MR. RICX: Sir, I cited you all 

2 Virginia stuff. 

3 

4 

THE COURT: All right. 

MR. LONG: Your Honor, I have 

5 copies of them. I have marked on them. Will that 

S ~ose any problem? I have underlined stuff. 

7 THE COURT: Well, I don•t mind 

8 if you don't mind. Do you mind, Mr. Rick? 

9 MR. RICK: No, I do not, your. 

10 Honor. Let me see, r•ve got some of them here, 

11 Judge, that may save you a problem. 

12 MR. HICKS: The Judge ought to 

13 have a copy of the transcript. 

14 MR. RICK: He's welcome to 

15 mine. 

16 UR. LONG: Your Honor, 

17 incidentally, I did give notice to counsel that I 

18 was going to present this decree for entry, so I'd 

19 like to tender to the Court and leave with the 

20 Court, if the Court decides to rule in ~y favor then 

21 it could enter the order. 

22 

23 

THE COURT: .All right. 

MR. RICK: Judge, I 1 d like to 

24 tender to you on that point a differently worded 

25 decree. 
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1 THE COURT: All right. I'll 

2 have both of them. 

3 MR. HICKS: Judge, do you want 

4 the transcript? He and I both have a copy. 

5 THE COURT: Is that the total 

6 transcript? 

7 MR. 3IC~S: Yes, sir, including 

8 argument and all. 

9 THE COURT: Do you want to file 

10 it, make it part of the record? 

11 MR. RICK: ! haven't had time 

12 to read through it to see if there are any 

13 complaints, but 

14 MR. LONG: There are a couple 

1 5 o f m i s s p e 11 in g s but they a.r e ins i g n i f i cant • 

16 THE COURT: I'm interested in 

17 my ruling which was just quoted to me, sustaining 

18 your objection. What was the question? 

19 MR. RICK: Sustaining the 

20 objection to keep out Mr. Green's testimony. 

21 HR. LONG: I think that came up 

22 during the trial, your Honor. 

23 MR. HICKS: I'm not sure 

24 whether it did. 

25 MR. LONG: I believe it's in 
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1 there. 

2 THE COURT: Nell, you know, Mr. 

3 Hick~ may have argued that this is ambiguous and I 

4 realize you say, Mr. Long, it is not ambiguous, the 

5 restrictive covenant is not ambiguous, but it is 

6 ambiguous based on at least one of Mr. Rick's cases. 

7 If Green tald the woman this thing it probably 

8 should have been admitted. 

9 a R • LoNG : ~·1 e 11 , I w o u 1 d have 

10 objected on the grounds that it was hearsay. Green 

11 was susceptible to 

12 THE COURT: That's true. I 

13 guess that was the reason we sustained it. 

14 MR. RIC~: At that point, 

15 though, if that had become clear, then I think you 

16 could have recessed the trial and brought Green in, 

17 ~r. Hicks could have had that option. Here are the 

18 cases from my side. 

19 MR. HICKS: let me say in all 

20 honesty that it was my theory all the way through 

21 that the burden is on the Plaintiffs to prove the 

22 restrictive covenants, and I was not willing to be 

23 bound by Green's testimony unless it was going to be 

24 unequivocal --

25 THE COURT: You know, I seem to 
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1 remember something about t~is, w~ether or not 3redn 

2 ~hould be testifying for either side. 

4 THE COURT: I don't know where 

5 I reme~ber hearing that, you know, it ~ay have been 

6 a conversation in the office. 

7 :·.lR. H:LCI<S: It · .. 1as a 

8 conversation here in the office. I took th; 

9 ?OSition t~at he was -- the burden was on hi~ to 

10 )rove, and t~e only thing used was the word trailer. 

11 ~obile home wasn't used and --

12 ~R. RIC!: Just recalling, your 

13 :Ionor, thinking about this, I agree, G.ce:n is a 

14 3econdary consideration. !lr. Long, hi:nself, sat here 

15 and said today, after he described what ha~?ened at 

16 trial, he said thera is no question that the pri3a:y 

17 lsgal issua is whether a trailer is a ~obile home. 

18 And I thin~ that's what happened. I tll in!~ ~o:;e r yDody 

19 decided that and we~t .whi??ing :i3ht on through it. 

2 0 And I t h i n k t :1 at ' a !'' 11 y r1 r • G r e en d i d n ' ·t a n d u:? 

2 1 c o r:t i n g i n t o i t • '2 h a ·t f a 11 s r ~ g h t i n ~·7 i t h !.1 y Fa i r f a:: 

22 case. And I would res?ectfu~ly rsuind the Court 

?"J ... ..J that in t~ose days )leadings was the case. It ~·ras 

24 in the old )laad2.ng ::;yotem, I'n tolJ •. I \·Tasn•t 

25 
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1 THE COURT: I'm glad I wasn't. 

2 I just missed it. 

3 rlR. HICKS: Yes, sir, I did, 

4 too. 

5 MR. RICK: Mr. Smith doesn't 

6 even know how scary that was. 

7 THE COURT: If you didn't use 

8 the right Latin word in the pleadings, you were in 

9 trouble. 

10 

11 gentlemen • 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

All right. Nice seeing you, 

(The proceedings were at this 

time concluded.) 

---ooo---

c 25 
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CERTIFICATE OF COURT REPORTER 

4 I, Sylvia H. Clifton, 

5 hereby certify that I was the duly sworn Court 

6 Reporter in the Circuit Court for the County 

7 of York, at Yorktown, Virginia, on May 14, 1987, 

8 at the time of the motion herein. 

9 I further certify that the 

10 foregoing transcript is a true and accurate record 

11 of the testimony and other incidents of the 

12 proceedings. 

13 Given under my hand this 

14 18th day of July, 1987. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

---ooo---
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THoMPSON & McMuLLAN 

100 5HOCKOE: SLIP 

RICHMOND, VIBGINIA. 23219 

TELEPHONE (604) 649-7545 

T£LECOPI£R (604) 780-1813 

May 14, 1987 

The Honorable G. Duane Holloway 
Circuit Court of York County 
P.O. Box 371 
Yorktown, VA 23690 

Re: Brooks, et als v. Barber, et als 
Chancery No.: 4459 

Dear Judge Holloway: 

1101 KING STREET, SUIT£ 501 

ALEXANDRIA,VIRGINIA 22314 

TELEPHON£(703)838-5525 

TELECOPIER 17031 !548-4585 

TELEX 28!5018 OTESUR 

f : ./= ~ ~ .~~t:.. :~ t.:.t .... ,. .... ~ 
\ .. , . ':':. •' t .. 

I am writing to you, with copies to all counsel, to correct 
a serious misimpression which I fear was created during argument 
this morning in chambers. The impression was left on the record 
that Ms. Cauble had testified when cross-examined at trial that 
her home was not financed under a single deed of trust on both 
land and home. This is a mistake in reading the transcript. Ms. 
Cauble's initial testimony occurs on page 60 of the transcript, 
where she testifies that her refinancing occurred in November, 1986, 
but that it was a continuation of what was originally done in 1985. 
As Mr. Hicks mentioned, that also was a deed of trust on land and 
home. Mr. Long appeared to be maintaining that Ms. Cauble, on 
cross-examination beginning on page 61 and extending to page 62 of 
the transcript, contradicted herself. That in fact is not correct 
if the language is read carefully. On page 61 she indicates that 
the home was purchased in 1983. Mr. Long then asked what was the 
financing on the home "at that time." "At that time" obviously refers 
to 1983. Ms. Cauble's answer indicates correctly that in 1983 when 
the home was purchased she did in fact have separate financing docu­
ments on the land and on the mobile home. She is clearly speaking, 
however, to the financing in 1983. The transcript is deficient 
about what sort of financing happened in 1985, but she did indicate 
in the record that the 1983 ~inancing was redone in 1985. I believe 
this is important because it discounts any suggestion that Ms. 
Cauble was misleading the Court or misrepresenting .anything to do with 
the financing on her home. 
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THoMPSON & McMuLLAN 

Judge Holloway 
May 14, 1987 
Page 2 

I am further informed by Ms. Cauble that she will testify 
if asked that the application for her November, 1986 refinancing 
was in fact submitted in March, 1986, prior to the filing of this 
lawsuit. At that time, she answered all questions concerning the 
application for refinancing, which I am sure would have included 
any questions about pending litigation. At the time she answered 
those questions, there was none. This application for refinancing 
was in fact transferred from the original expected lender to another 
lender, but she was never again asked to answer any questions con­
cerning her application. To her best knowledge, the application 
and entire application package was simply transferred to the ultimate 
lender, Johnson Mortgage Company. I believe this information is 
important to dispel the impression created by the comments of Mr. 
Long in our argument this morning that Ms. Cauble had an opportunity 
to misinform Johnson Mortgage Company on the refinancing, or that 
she in fact hid from the lender the fact that she was in litigation. 

With continuing best personal regards, I remain 

Very truly yours, 

JFR/kbd 

cc: C. Flippo Hicks, Esquire 
Bruce Long, Esquire 

u~~~ 
John F. Rick 

Herbert G. Smith, II, Esquire 
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R. flruce Long, Esquire 
Attorr.ey at Law 
P. n. Box 1 0 b ~ 
Hdy~s, VA 23072 

c. ?. ~icks, ~squire 

May 22, 1987 

~artin, rlicks & Ingles, Ltd. 
?. o. Box 708 
Gloucester, VA ~JbOl 

P.e: Ji~ie ~. Brooks, et al 
v. 
Janice Marie barber, ~t al 
Circuit Court of Gloucester County 
Chancery ~o. 4459 

r t!-:ani< you for your !t:~noc:utda -~nd arq1..u·1~nt in tr.is case and 
tne motion for a new trial filed by the defendants. For the 
r~asons stated in the 0laintifts' T~~orand~~, the ~oti~n is 
.je:1 i~d. 

I ·3~i forwar\linc._; a eOL)Y l)t :;r. (,4.)11-1 1 S ~---t :~r to .1r. :.Jicks ror 
ni.; en,1orsement which I woulri request ;)e ret'.!r:~e·:i to thn Co11rt so 
I iltay enter the decree. 

·:;1:;H/ct 

/~ry tt"ulv your::;, 

C. D•Jane iiollow·ay 
J I.J·Jg~ 

cc: John P. Rick, Esquire 
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C. F1JPPO HICI<S 
MCCLANAHAN INGLES 

ROBERT D. HICI<S 

MARTIN, HICKS & INGLES, LTD. 
ATTORNEYS AND COUNSELORS AT LAW 

COURT CRO.E, P.O. BOX ?08 
GLOUCESTER. VIRGINIA 23061 

(804) 693-2500 (804) 877-7371 

May 7, 1987 

The Honorable G. Duane Holloway 
Judge, Circuit Court of York 
P. 0. Box 371 
Yorktown, Virginia 23690 

OF COUNSEL 
JAMES BlAND MARTIN 

Re: Jimmie W. Brooks, et als v. Janice Marie Barber, et als 
Gloucester County Chancery No. 4459 

Dear Judge Holloway: 

Enclosed please find copy of Motion for New Trial and Memorandum in 
Support of Defendants• Motion for New Trial for the hearing on May 14, 1987 
at 8:00 a.m. The original of these pleadings have been filed in Gloucester 
County. 

Thank you. 

CFH:mlm 

Enclosure 

cc: R. Bruce Long, Esquire 
P. 0. Box 1069 
Hayes, Virginia 23072 
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VIRGINIA: 

IN THE CIRCUIT COURT FOR THE COUNTY OF GLOUCESTER 

JIMMIE W. BROOKS, et als, ) 
) 

Plaintiffs, ) 
) 

v. ) Chancery No. 4459 
) 

JANICE MARIE BARBER, et als, ) 
) 

Defendants. ) 

MOTION FOR NEW TRIAL 

Defendants, Janice Marie Barber, Cathy J. Cauble, and Norris J. 

and Carol J. Williams respectfully move this Court to grant a new 

trial of the matters originally heard by the Court without a jury 

on March 25, 1987, for the following reasons: 

1. Absence of necessary and indispensable parties. Testimony 

at trial documented that defendant Cauble is the grantor of a 

deed of trust on her property pursuant to a refinancing which took 

place in approximately November,_ 1986. The amount of the note in­

volved in the refinancing_was seventy-nine thousand and no/100 

dollars ($79,000.00). The trustees on the deed of trust and the note-

holder are both necessary and indispensable parties to this action, 

but they were not participants in the trial. Any order by this 

Court which interferes with the use or continued presence of Ms. 

Cauble's home on the property will directly impair the security of 

the noteholder and will effect a default under the deed of trust. The 

trustees are the holders of legal title to the property and they 

have not had their opportunity to present a defense to any Court· order 
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in this matter. Further, the noteholder has been deprived of its 

opportunity to invoke the assistance of the title insurance company 

which issued it a lender's policy on the refinance. 

2. Absence of critical testimony. Vernon Green, the developer 

of Belroi Farms Subdivision where defendants' property is located, 

told all three defendants personally, before witnesses, that the double 

wide mobile homes they intended to place on the property were perfectly 

acceptable under the restrictive covenants he had placed on the land. 

He told the same thing to other subdivision lot owners who did not 

move double wide mobile homes onto their properties_, and to one mobile 

home dealer in the Gloucester area. Defendants acted in reliance upon 

this information before purchasing and locating double wide mobile 

homes on their lots in his subdivision. It may also happen that Mr. 

Green trold one or more of the plaintiffs that no mobile homes, includ~ng 

double wides, would be allowed on any lot in the subdivision. 

This testimony of Mr. Green was ·not brought to trial because 

counsel became involved in the definitional problem of whether a trailer 

is a mobile home, and overlooked the bearing of Mr. Green's testimony 

on the matters at issue. Mr. Green's testimony at a minimum indicates 

that his restrictive covenants are ambiguous, and therefore not en­

forceable. It also establishes at a minimum that neither side has any 

superior equity in this matter, or that perhaps defendants have superior 

equities. 

3. Absence of critical defenses. Counsel in the case locked into 

the definitional issue of whether a mobile home is a trailer for 
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purposes of the restrictive covenants at issue here. This pre­

occupation with the definitional problem led to a misconception or 

oversight of the broader issues in the case and the defenses related 

to those issues were therefore not raised. The first defense is that 

the covenants are ambiguous and unclear. This is a critical prelim­

inary finding for the trial court before it proceeds to enforce the 

covenants. A second set of defenses relate to the care taken by the 

defendants in this matter to ascertain in advance of locating their 

double wide mobile homes on the property whether the restrictive 

covenants permitted them there. Their testimony is that Mr. Green 

unequivocally stated that double wide mobile homes were to be permitted 

in the subdivision. The defense that this testimony raises is one of 

acquiescence on his part, or laches or estoppel. 

For the reasons cited above, defendants respectfully request the 

Court to grant a new trial of the matter, and issue such Orders as will 

assure that necessary and indispensable parties a~e brought before the 

Court so that the interests of all parties in this matter may be 

fully resolved and the equities properly balanced. 
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Respectfully submitted, 

JANICE MARIE BARBER 
CATHY J. CAUBLE 
NORRIS J. AND CAROL J. WILLIAMS 

OF COUNSEL 

\] ~~Vk .g_Jz__ 
John F. Rick 
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John F. Rick, Esquire 
Thompson & McMullan 
100 Shockoe Slip 
Richmond, VA 23219 

c. Flippo Hicks, Esquire 
Martin, Hicks & Ingles, Ltd. 
Court Circle, P.O. Box 708 
Gloucester, VA 23061 

Co-counsel for Defendants. 

CERTIFICATE OF SERVICE 

I certify that the foregoing Memorandum in Suppo/t of Defendants' 
Motion for New Trial was mailed this .k2_ day of -1~ , 
1987, postage prepaid, first class, to Bruce Long, Esquir~. Box 
1069, Hayes, Virginia 23072, counsel for plaintiffs. 

\Jd~~~ 
John F. Rick 



VIRGINIA: 

IN THE CIRCUIT COURT FOR THE COUNTY OF GLOUCESTER 

JIMMIE W. BROOKS, et als, ) 
) 
) 
) 

Plai:ltiffs, 

v. ) Chancery No. 4459 
) 

JANICE MARIE BARBE~, et als, ) 
) 

Defendants. ) 

~ORANDUM IN SUPPORT OF DEFENDANTS' 
MOTION FOR NEW TRIAL 

Absence of Indispensable Parties 

It is clear policy of the Virginia Supreme Court to have all 

necessary and indispensable parties before the trial court in any 

given proceeding. Otherwise, the trial court will be in a position 

of issuing ineffective or partially effective orders, and of gen­

erating additiona! litigation rather than resolving all of the issues. 

This rule is so ~portant that the trial court is authorized by 

statute to add pa=ties at any time to achieve the ends of justice. 

Section 8.01-5 Code of Virginia (1950), as amended. The Supreme 

Court will notice the absence of a necessary party on appeal, even 

though that absence was not raised in the trial court below, and will 

send the matter back to join that party in a new trial which resolves 

all of the issues at the same time. Wasserman v. Metzger, 102 Va. 

837, 47 S.E. 820 (1904); McDougle v. McDougle, 2i4 Va. 636, 203 S.E. 

2d 131 (1974); and Thrasher v. Lustig, 204 Va. 399, 131 S.E.2d 286 

(1963); Michie's Jurisprudence, "Parties", §§3, 4, 9, 20, 21, 23. 
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An indispensable party is one who has such an interest in the 

matters before the court that no decree can be entered which will 

not effect that interest. In this case both the noteholder and the 

trustees on the deed of trust securing the note which were generated 

by MS. Cauble's refinancing of her property in November, 1986 are 

indispensable parties. Any court order affecting use or continued 

presence of Ms. Cauble's double wide mobile home on the property 

will effect the major portion of the security for the noteholder. 

Any order to her will not include, under the present state of the case, 

an order to the legal title owners, the trustees. And for both 

noteholder and trustees, loss of the chance to appear in court on 

this matter may spell loss of any rights they have to recover from 

their title insurance company in the event matters ultimately go 

against them. 

That the trustees are indispensable is recognized by both statute, 

common practice in this circuit, and the Supreme Court. Section 15.1-

482 Code of Virginia (1950), as amended requires that the trustees 

of recorded deeds of trust be made parties to actions vacating a sub­

division after lots have been sold. Long established practice in 

Gloucester County requires joining such trustees in any amendment of 

restrictive covenants. And the Supreme Court has recently ruled 

that restrictive covenants cannot be amended or terminated unless 

all parties affected by the covenants, and their sucessors, agree to 
. 

the amendment or termination. Duvall v. Ford Leasing, 220 Va. 36, 44, 

255 S.E.2d 470, 474-5 (1979). Trustees are not specifically mentioned, 

but appear clearly to be covered by the logic of this ruling. 
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Under such circumstances, it is necessary that both the note­

holder and the trustees on the deed of trust securing the note on 

Ms. Cauble's refinancing be joined as parties to this action. They 

will then have their opportunity to file appropriate defenses and 

litigate the issue as they see fit. 

Absence of Critical Testimony and Defenses 

When evidence plainly affecting the equities of the parties is 

omitted from trial through misconception of the law governing the 

case, the Virginia Supreme Court has held that a new trial should 

be granted in order to permit such ~portant evidence and to do sub­

stantial justice to the parties. Fairfax's Administrator v. Lewis, 

48. Va. (11 Leigh) 233, 242 (1840). 

It appears that the evidence concerning Vernon Green's statements 

and inducements to the defendants will have a dramatic impact upon 

the equities of all parties if heard by the trial court. Depending 

on its final form, it will either establish superior equities in 

defendants, or establish that the equities of all parties are in balance 

and that the covenants should not be enforced due to their ambiguity, 

or to a course of dealing which has waived them. The defenses necessary 

to develop this evidence are ambiguity of the covenants and laches, 

estoppel, or acquiescence. All of these matters were overlooked 

because counsel for both parties very quickly settled on the defi­

nitional problems inherent in the word trailer as the sole legal issue 

in the case, to the exclusion of the other issues discussed herein. 

Such misconception of the law in the case is not sufficient grounds 

-3-

Z71. 

... , 

,; 



for a new trial, it is conceded, except in those situations where 

the overlooked evidence and issues clearly reverse the. equities 

in favor of the losing party. In this case they do, and the equity 

court has the power to reopen the hearing to achieve justice. 

Restrictive covenants must be construed in the circumstances in 

which they were written, Bauer v. Ham, 223 Va. 31 S.E.2d 

(1982). If the covenants display ambiguity, the Court should 

use extraneous evidence to arrive at the intent of the covenantor. Dart 

Drug v. Nicholachos, 221 Va. 989, S.E.2d ---- (1981). 

But restrictive are not favored, and if they are essentially ambiguous 

and unreasonable, equity will not enforce them. Hening v. Maynard, 

227 Va. 113, S.E.2d (1984); Stevenson v. Spivey, 

132 Va. 115, 110 S.E. 367 (1922); Schwarzschild v. Welborne, 186 Va. 

1052, 45 S.E.2d 152 (1947). 

Green's testimony will either establish that his intention was 

to exclude double wide mobile homes from the term "trailer" in his 

restrictive covenants, by original intent·or by a course of dealing, 

or that he used the word "trailer" so ambiguously that he could tell 

defendants in this case that it permitted double wides while telling 

one or more plaintiffs that it prohibited double wides. If the latter, 

the term is so ambiguous that the parties should be left where the 

court found them, and the covenants left unenforced. 

For the reasons cited above, defendants urge this Court to grant 

their Motion for New Trial and reopen the matter for the taking of 

the additionally indicated testimony. 

-4-
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John F. Rick, Esquire 
Thompson & McMullan 
100 Shockoe Slip 
Richmond, VA 23219 

C. Flippo Hicks, Esquire 
Martin, Hicks & Ingles, Ltd. 
Court Circle, P.O. Box 708 
Gloucester, VA 23061 

Co-counsel for Defendants 

Respectfully submitted, 

JANICE MARIE BARBER 
CATHY J. CAUBLE 
NORRIS· ,·J. AND CAROL J. WILLIAMS 

OF COUNSEL 

"Jt?!~t8~L 
John F. Rick 

~~~ C. FiPPoHiC 

CERTIFICATE OF SERVICE 

I certify that the foregoing Memor~dum in Support of Defendants' 
Motion for New Trial was mailed this , day of .t1-~ , 
1987, postage prepaid, first class, to Bruce Long, Es~O. Box 
1069, Hayes, Virginia 23072, counsel for plaintiffs. 

John F. Rick 
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!7i. 2Jruc(l Bon!/ 

:Joy cS. Bon!/ 

7<. Y3ruce Bong, 7-J. G. 
!71/lomey !7/nr/ Goun3efor 711 Saw 

Ouile /.J, !716infclon Ofuare 
P. 0. 2Jox /069 

Jfaytu, Viryinia 23072 

May 19, 1987 

The Honorable G. Duane Holloway, Judge 
Circuit Court for the County of York 
P. Q. Box 371 
Yorktown, VA 23690 

RE: Brooks, et als v. Barber, et aJs 

Dear Judge Holloway: 

(404) 642-6969 

(404) 474-4477 

My purpose in writing you is twofold. First of all with respect to the proposed Decree 
that Mr. Rick left with the Court on May 14th. I did not see a copy of this Decree prior 
to it having been left with the Court for if I had I would have raised these objections on 
May 14th. With respect to the second paragraph on the first page, Mr. Rick's Decree 
suggests that the Court made a finding that the Defendants' double wide mobile homes 
are all trailers "and temporary structures ••• ". I do not recall anywhere in the Court's 
comments where you referred to them as temporary structures. The Court made a finding 
that they were trailers and the prohibition of trailers in the body of the restrictive 
covenants is clear. I suggest to the Court that including the language temporary structures 
in the Court's Decree would tend to suggest that there was some ambiguity in the 
restrictions and I do not believe that is what the Court found. Further, in the third 
paragraph Mr. Rick's proposed Decree differs considerably from mine in that it indicates 
that the Defendants are enjoined and restrained from occupying or using these homes 
as residences "unless they cannot be seen from an adjoining lot or from the road adjoining 
the lot where said homes are located." I believe that counsel is taking some liberty with 
the ruling delivered by the Court as reflected in the transcript. The Court made absolutely 
no mention whatsoever of whether or not the homes could be seen from adjoining lots 
or roads but simply decreed a perpetual injunction. Certainly the Defendants, if they 
feel grounds exist, could, at some future date, pursuant to Code §8.01-625 petition the 
Court to dissolve the injunction. I do object most strenuously to the wording of this Decree 
as indicated and respectfully suggest to the Court that the Decree which I tendered to 
you accurately reflects the ruling of the Court, and would ask the Court, in the event 
you rule in favor of the Plaintiffs with respect to the Motion to Rehear, to enter the Decree 
which I tendered to the Court after having given notice to counsel of record. 

My second purpose in writing is to address the content of Mr. Rick's letter to you of 
May 14, 1987, specifically the second page. I object most strenuously to Mrs. Cauble's 
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The Honorable G. Duane Holloway, Judge 
May 19, 1987 
Page 2 

statements to her counsel which have not been the subject of cross-examination, creeping 
into the record. 

As my memorandum in opposition indicates I take the position that the trustees and 
noteholder do not need to be made parties and so it would be academic as to whether 
or not a deed of trust existed prior to or subsequent to the filing of the suit. However, 
if the Court feels strongly that this element is important I would request an opportunity 
to call Mrs. Cauble as an adverse_ witness and to have an opportunity to subpoena the records 
from the mortgage company. It is certainly not proper for her representations to her 
counsel to end up as a part of the record by virtue of correspondence with the Court from 
counsel. 

Respectfully yours, 

./'//} ,~ 
' , . . ·: i\ _.; 

,k -:/~y 
R: Bruce Long l •• 

RBL:vaw 
cc: 

C. F. Hicks, Esq. 
John F. Rick, Esq. 
Herbert G. Smith, II, Esq. 

FILED 
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VIRGINIA: 

IN THE CIRCUIT COURT OF THE COUNTY OF GLOUCESTER 

JIMMIE W. BROOKS, et als, 

Plaintiffs, 

v. 

JANICE MARIE BARBER, et als, 

Defendants. 

DECREE 

) 
) 
) 
) 
) Chancery No. 4459 
) 
) 
) 
) 
) 

This cause came to be heard on the 25th day of March, 1987, 

upon the plaintiffs' Bill of Complaint; upon the defendants' Answer; 

upon the written Stipulation of Fact filed with the Court; upon the 

testimony of witnesses and exhibits introduced on behalf of plaintiffs 

and defendants, and stipulations made in open Court; and upon the 

argument of counsel and memoranda of authorities submitted on behalf 

of plaintiffs and defendants. 

UPON CONSIDERATION WHEREOF, and for the reasons stated by the 

Court at the conclusion of trial, a copy of which is attached, the 

Court finds that the defendants' double wide mobile homes are all 

trailers and temporary structures as defined in the restrictive 

covenants sought to be enforced in the Bill of Complaint, and that 

the plaintiffs are entitled to the relief prayed for in their Bill of 

Complaint. 
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Accordingly, it is ADJUDGED, ORDERED and DECREED that the 

defendants, and each of them, from and after September 25, 1987, 

are perpetually enjoined and restrained from occupying or using 

at any time as a residence said double wide mobile home, unless 

they cannot be seen from any adjoining lqt or from the road ad­

joining the lot where said homes are located. To the action of 

the Court in enjoining the defendants as herein DECREED, the de­

fendants object ·and except. 

And the defendants having advised the Court that they intend 

to apply to the Supreme Court of Virginia for an appeal from this 

final decree of the Court and upon motion of the defendants the 

Court declines to suspend execution of this decree, from which order 

the defendants note their exception. 

Appeal bond is set at $500.00, said bond to be conditioned ac­

cording to law and surety on said bond shall be approved by the 

Clerk of this Court. 

And nothing further remaining to be done in this cause it is 

ORDERED stricken from the docket and placed among the ended causes. 

ENTERED: 

-2-
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I ask for this: 

Co-Counsel for Defendants 

Seen and Objected To: 

-3-
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 THE COURT: Thank you, gentlemen. Tne~~ 

21 are very difficult cases because no matter what the Court 

22 does, somebody gets hurt. The Plaintiffs would be hurt, as 

23 Mr. Long has just pointed out. Because it's arguable that 

24 this might affect their property value. I have no evidence 

25 on this, and I can't consider it. That's not part of my 
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1 finding. There is no evidence to this effect, but I can 

2 understand as a layman how it might be. On the other hand, 

3 if I rule against the Defendants, they are truly hurt 

4 because those are their are homes, they have to leave their 

5 homes, move their homes. They have invested some money in 

6 those homes. It 1 s always a difficult case. 

7 The word trailer in these restrictive 

8 covenants, in this court's opinion, has to be synonymous 

9 with mobile homes. You'll notice in the last part of 

10 Paragraph 6, the part that applied to Mr. Purves' case, it's 

11 trailer that is refered to. I realize in Mr. Purves' case, 

12 we had a situation where there wasn't 1,300 square feet. 

13 It's under their provision. When they talk about putting a 

14 trailer on a lot during construction, they're talking about 

15 a mobile home. It's something to live in. Trailer is used 

16 there just as we have always used it. Trailer and mobile 

17 home is synonymous. We're not talking about a trailer to 

18 pull a boat or a camper trailer, they're talking about a 

19 trailer mobile home to be put on a lot during the 

20 construction of another house. That's what people live in 

21 when they construct a dwelling house. What we call trailers 

22 are mobile homes. Trailer has to mean mobile home. 

23 These trailers are attached. to 

24 foundations, but they can be moved. Any house can be moved, 

25 I realize this. These structures can b~ moved without any 
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l damage, without having to replace anything. It's can simply 

2 be lifted up and driven away. I realize that the house with 

3 the deck on it or the porch on it, it might be attached, I 

4 don't know whether it's attached, it probably is, there 

5 would have to be some work there. But these homes are 

6 basically designed to be mobile, to move. And that is what 

7 was meant to be kept out of this subdivision, whether it be 

8 on a foundation or pillars or even on a brick foundation. 

9 The evidence is that the brick foundation is basically 

10 cosmetic. It isn't used for support. 

11 so, I will order that these homes be 

12 removed, and I'm thinking in terms of six month. 

13 ~m. HICKS: Your Honor, I do think this is 

14 a case that really ought to go to the supreme Court. 
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!!(. 2Jruce Bon~, 
:F. a 

!/11/orney !/11 8Gw 
~ 0. :Jlox /069 

JIGye1, Vnyinia 
23072 

(404) 642-6969 

(404) 674-4477 

VIRGINIA: IN THE CIRCUIT COURT OF GLOUCESTER COUNTY 

Jll\1MIE W. BROOKS, et als, * 
Plaintiffs * 

* .. 
v. * Chancery No. 445 9 

* 
': JANICE MARIE BARBER, et als, * • 0 

Defendants * 

DECREE 

The Court, having duly considered Defendants' Motion . for New Trial and 

Memorandum in support thereof and the plaintiffs' Memorandum In Opposition 

thereto, and the Court being of the opinion that the defendant's Motion should 

be denied. 

Accordingly, it is ADJUDGED, ORDERED and DECREED that for the reasons 

stated in the plaintiffs' Memorandum In Opposition To Defendant's Motion And 

Memorandum For New Trial that Defendants Motion to Set Asside the Decree 

of this Court rendered on March 25, 1987 and to be entered prior to the entry · 

. i of this Decree, is denied and this cause is dismissed from the docket of this Court. 

I ASK FOR THIS: 

12 /Z_~;td: 

--/ 0: 
\.t tr1t.....-. t-t\ I c.l~.d. 

JOHN F. RICK, Counsel of Record 
For the Defendants 
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,1/orney !J/1 BaliJ 
·I ~ 0. !llox 1069 

'1laye1, Viryinia 
230?2 

(404) 642-6969 

'804) 4?4·44?? 

BOOK 30 PAGE 229 

VIRGINIA: IN THE CIRCUIT COURT OF GLOUCESTER COUNTY 

JIMMIE W. BROOKS, et als, 

v. 

* 
Plaintiffs * 

* 
* 
* 

JANICE MARIE BARBER, et als, * 
Defendants * 

DECREE 

Chancery No. 4459 

8/18/86 

This cause came to be heard on the 25th day of March, 1987, upon the 

plaintiffs' Bill of Complaint; upon the defendants' Answer; upon the written 

Stipulation of Fact filed with the Court; upon the testimony of witnesses and 

exhibits introduced on behalf of plaintiffs and defendants, and stipulations made 

in open Court; and upon the argument of counsel and memoranda of authorities 

submitted on behalf of plaintiffs and defendants. 

UPON CONSIDERATION WHEREOF, the Court finds that the defendants' 

homes are all trailers as defined in the restrictive covenants sought .to be enforced 

in the Bill of Complaint, and that the plaintiffs are entitled to the relief prayed 

for in their Bill of Complaint. 

Accordingly, it is ADJUDGED, ORDERED and DECREED that the defendants, 

and each of them, from and after September 25, 1987 are perpetually enjoined 

and restrained from occupying or using at any time as a residence said trailers. 

To the action of the Court in enjoining the defendants as herein DECREED, 

the defendants object and except. 

And the defendants having advised the Court that they intend to apply to 

the Supreme Court of Virginia for an appeal from this final decree of the Court 
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~ 71ruce Son!/, 
!F.G 

~llorney ~I 8a111 
~ 0. 2Jox 1069 

Jfay,1, Vnyinia 
23072 

(404) 642-6969 

(404) 474-4477 

A 
and upon motion of the defendants the Court ~elliRes -toe suspend execution 

f~ih'~ f),Pf/!'~'-
of this decree, from which order the defendants note their exception. 

VI 
Appeal bond is set at $500.00, said bond to be conditioned according to law 

• 1 and surety on said bond shall be approved by the Clerk of this Court • 
. ! 

I 

, ; And nothing further remaining to be done in this cause it is ORDERED stricken 

I 

I 
·' 

'! 
! 

from the docket and placed among the ended causes. 
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tTIN, HICKS & INGLES, Ltd. 

ATTORNEYS AT LAW 

LOUCESTEA, VIRGINIA 23061 

BOOK 30 rAGE 26 .. 1 
VIRGINIA: IN THE CIRCUIT COURT FOR THE COUNTY OF GLOUCESTER 

JIMMIE W. BROOKS, et als, 

Plaintiffs, 

v. CHANCERY NO. 4459 

JANICE MARIE BARBER, et als, 

Defendants. 

ORDER 

This day came C. F. Hicks, counsel of record for the defendants, and 

advised the Court that he has been discharged by the defendants and they 

have hired John F. Rick in his place and stead and request that he be 

removed as counsel. 

I ask for this: 

C(v.(~ 

R. Bruce Long 27 

Jo~F:If'~. 
Enter this 3 '"'\ .. .:>.day of '--A , , 1987 __ \ 

\ 
~ ~-· 5 't·e 4-\s l.t; JUDGE 
.----\ 
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VIRGINIA: IN THE CIRCUIT COURT FOR GLOUCESTER COUNTY 

:l JIMMIE W. BROOKS, et al, 
:i 
d Plaintiffs, 
:I 
; 
I v. CHANCERY NO. 4459 
! 

~! JANICE MARIE BARBER, et al, 

. 
: i 
I 

; ! 
, I 
: 

·I 

Defendants • 

MEMORANDUM OF LAW IN SUPPORT OF 
SOVRAN MORTGAGE CORPORATION'S 

PETITION TO INTERVENE AND MOTION FOR NEW TRIAL 

In support of Sovran Mortgage Corporation's ("Sovran") Petition to 
·I 
.: Intervene and Motion for New Trial, Sovran prays that this Court read 
'' 
i herewith and incorporate herein by reference, as if more fully set forth, 
l 

:! ; Memorandum in Support of Defendant's Motion for New Trial, Jimmie W. Brooks, 

. i 

:j 

et als v. Janice Marie Barber, et als, Circuit Court for Gloucester County, 

Chancery No. 4459. Additionally, Sovran would ask that this Court consider 

the case of Walt Robbins, Inc. v. Damon Corporation, 232 Va. 43 348 S.E.2d 

223 ( 1986). 

Walt Robbins arises from a Bill of Complaint filed to enforce a 

mechanic's lien. The issue decided· in Walt Robbins relevant to the instant 

action was whether the subject mechanic's lien was unenforceable because the 

plaintiffs failed to make the beneficiary of an antecedent deed of trust 

a party to the suit to enforce the mechanic's lien.·~· at 46. 

The Supreme Court acknowledge that the Walt Robbins case was one 
JONES 1

1 

BLECHMAN j 
WOLTZ&KELLY,P.C i 

:!600 Washington Avenue i ! 
Newport News, Va. ·: . i 

:I 
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; ! 
·I 

;I 
I 

i 

bh 7/01/87 24(t~ \ 

; of first impression. The Court reviewed the relevant case law on the issue 
! 

;1 and held: 
i 

il 
ij 
i I 
!I 

:j 
I I 
:I 
:! 

'It is fundamental, of course, that no person may be deprived of 
his property without due process of law. One of the essentials 
of due process is notice. This is especially true in 
proceedings of a judicial nature affecting the property rights 
of citizens.• (Citation omitted). Because the proceeds of a 
judicial sale under a decree enforcing a mechanic's lien may 
prove to be insufficient to pay ••• [the] lien creditors in 
full, the beneficiary of an antecedent deed of trust has a 
property right which entitles him to notice and an opportunity 
to challenge the perfection of the mechanic's lien. 

i Here, sale has been ordered and the beneficiary has been denied 
~~ such an opportunity. Guided by principles of due process, we 
'! hold that the beneficiary of the antecedent deed of trust was a 
.! necessary party to the suit to enforce the mechanic's liens. 
!I I d. at 47. 
·i 
' ~ 

;j Although in the Walt Robbins case focuses on mechanic's liens, we 
. ; 

;t believe that the facts and the ultimate outcome of the instant action are , I 
. ! 

I analogous. In the case at bar, the Court enjoined the defendant Cauble from 

residing in her trailer. The practical result of that decree is that Cauble 

: l wi 11 have to remove her home from the property and re 1 ocate. Sovran 1 caned 
I 

:! 

, money to Ms. Cauble and secured that loan with a deed of trust. The deed of 
I 

·~ trust perfected Sovran's lien against the land and the improvements thereon. 

I By effectively requiring Ms. Cauble to remove her home fro~ the property and 

locate elsewhere, the injunction deprived Sovran of its property without due 

·1 process of law. Thus, as in Walt Robbins, the beneficiary of the deed of 
! 

; ! 
trust was harmed and was precluded from challenging the Complaint in the 

:: ,, trial court. Sovran was clearly an indispensible p~rty. Sovran was not 
d 
! I 
i given its day in Court and must be permitted to intervene at this juncture 

~AWOFFICES I 
~ ·: and joined as a defendant. 
'CHMAN :I 
LTZ&KELLY,P.c :\ Any order by this Court which would permit Sovran to intervene as a 
iWashington Avenue 1 l 
.vport News, Va. 
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I 
. i 

:j 

defendant must also grant a new trial. Otherwise, adding Sovran would be 

academic for the matter has already been litigated and a decree entered, 
it 
; I 
i which decree deprives Sovran of its property. 

I 
!I 
1i 

! I .. 
·I 

! 

:I 
:I 
~ I 
ij 

:i 
! I 
. ; 

WHEREFORE, your petitioner, Sovran Mortgage Corporation, by counsel, 

prays that this Court grant it the relief as requested in its Petition to 

Intervene and Motion for New Trial filed concurrently herewith. 

Conway H. Sheild, III 
Herbert G. Smith, II 
JONES, BLECHMAN, WOLTZ & KELLY, P.C. 
2600 Washington Avenue, Suite 700 
P.O. Box 78 

SOVRAN MORTGAGE CORPORATION 

:1 Newport News, Virginia 23607-0078 
i: 
I 

! I 
:I 

j 

:I 

CERTIFICATE 

I hereby certify that a true and correct copy of the foregoing 

Memorandum in Support of Sovran Mortgage Corporation's Petition to Intervene 
: t , and Motion for New Trial was hand delivered toR. Bruce Long, Esq., P.O. Box 
i I 

.i 1069, Suite 15, Abingdon Square Hayes, Virginia 23072; Federal Expressed to 

. ' 

' 
1 John F. Rick, Esq., Thompson & McMillan, 100 Shockoe Slip, Richmond, Virginia 

23219; and mailed regular mail to C. F. Hicks, Esq., Martin, Hicks & Ingles, 

Ltd., P.O. Box 708, Gloucester, Virginia 23061, R. Bruce Long, Esq., P.O. Box 
ij 'I 1069, Suite 15, Abingdon Square Hayes, 

L Thompson & McMillan, 100 Shockoe Slip, 

Virginia 23072 and John F. Rick, E~ 

Richmond, Virginia 23219 this ~ 
•• 

LAWOFFJCES :1 day Of -::J(J __ V~)'II"y ____ , 1987. 
JONES ;1 7 

BLECHMAN : 
WOLTZ&KELLY,P.C ! 

2600 Washington Avenue 

1

. 

Newport News, Va. 

!I 
II 

2S8 
-3-
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Jones,BlechmanWoltz &Kelly, P.C. 
ALLAN D. JONES. 1875·1954 
DANIEL SCHLOSSER. 1915-1977 
F.O. BLECHMAN. IQ05-19t!6 

HERBSlT V. KEllY 

RAYMOND H. S\JI"ll.E 
HARRY J. KOSTEL 
JOHN T. TOMPKINS. III 
EDWARD DWIGHT DAVID 
OONWAY H. SHEJLD.III 
HERBERT V. KELLY. JR. 
RICHARD B. DONALDSON. JR. 
MERYL D. MOORE 

ROBERT L. FREEMAN. JR. 

Edith M. Elliot 
York County Circuit Court 
York County VA 

Attorneys and Counselors at Law 
2600WASH1NOTON AVENUE. 

P.O.BOX78 
NEWPORT NEWS. VIRGINIA 23607·0078 

DIRECT DIAL NO. 928 

July 2, 1987 

OF COUNSEL 
ARnRJR W. WOLTZ 

ROBYN C. HYLTON 
HERBSlT G. SMmt, U 

JAMES R. RlCHARDS 
MIOfAB.. B. WARE 

JEANNE BYRUM SELPH 
JAMES C. SMmt, JR. 

804- 245-2861 
NORFOLK NO. 625-7332 
OUR FILENO. 

Re: Jimmie Brooks, et al v. Janice Marie Barber et al 

Dear Edith: 

The hearing scheduled for July 6, 1987 in York eounty. I would appreciate your placing 
the enclosures on Judge Holloway's desk for his review. 

Very truly yours, 

JONES, BLECHMAN, WOLTZ & KELLY, P.C. 

By:~~· 
Herbert G. Smith, ll 

HGS,II/pam 

FDITH M. EL~~CTI, ~ 
CiRCUIT co:.~;~"\". Y•:·.·,;.~ (~ .. '.;',:\ 

JUL 2 1987 

iECEIVED 
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AU..AN D. JONES. 1875-1954 
DANIEL SCHLOSSER. 1915-lm 
F.O. BLECHMAN. 1905·1986 

HERBERT V.ICELLY 
RAYMOND H. SUT"I1.£ 
HARRY J. KOSTEL 
JOHN T. TOMPKINS. IU 
EDWARD DWIOHT DAVID 
CONWAY H. SHEILD. Ill 
HERBERT V. KELLY. JR. 
RlotARD B. DONALDSON. JR. 
MERYL D. MOORE 
ROBERT L. FREEMAN. JR. 

BY HAND 

Jones,Blechman~oltz &Kelly, P.C. 
Attorneys and Counselors at Law 

2600 WASHJNOTON AVENUE 
P.O.BOX78 

NEWPORT NEWS. VIROINIA 23607· 0078 

DIRECT DIAL NO. 928 

July 2, 1987 

Charles E. King, Jr., Clerk 
Circuit Court for the County of Gloucester 
Gloucester, VA 23061 

Re: Jimmie w. Brooks, et al v. Janice Marie Barber, et al 
Chancery No. 4459 

Dear Sir: 

OF COUNSEL 
ARnruR W. WOLTZ 

ROBYN C. HYLTON 
HERBERT 0. SMmt.ll 
JAMES R.IUQWU)S 
MICiAEL 8. WARE 
JEANNE BYRUM SELPH 
JAMES C. SMmt, JR. 

804· 245-2861 
NORFOLK NO. 625-7332 
OURRLENO. 

Enclosed under cover herewith please find for filing the following documents referencing 
the abovestyled cause: 

Notice 
Petition to Intervene and Motion for New Trial 
Memorandum of Law in Support o.f Sovran Mortgage Corporation's Petition to Intervene 

and Motion for New Trial 

I would ask that you place this matter on the docket for July 6, 1987 for the scheduled 
time. · 

Thank you for your assistance in this matter. 

HGS,ll/pam 
Enclosures 
cc: R. Bruce Long, Esquire 

John F. Rick, Esquire 
Flippo C. Hicks 11 

. I \ ~ u h/ 

"1 ( ~ ,;j \~ 
. ~v 

Very truly yours, 

JONES, BLECHMAN, WOLTZ &i KELLY, P.C. 
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, VIRGINIA: IN THE CIRCUIT COURT FOR GLOUCESTER COUNTY 
I 

• i 

;; JIMMIE W. BROOKS, et al, 
i. 

i Plaintiffs, 
!I 
I; v. CHANCERY NO. 4459 
t: 

i . i 
'i 
l 

! ! 
l 

I 
1 ., 

JANICE MARIE BARBER, et al, 

Defendants. 

NOTICE 

:I TO: 
I 

Jimmie W. Brooks 
Glenita Sue Brooks 
Gene E. Cash 
Dorothy M. Cash 
William W. Legg, Jr. 
Lois Ann Legg 

. ' I 
' ' :I 

'i 
I 

i 
I 
I 

I 

. i 

Edward M. Radwanski 
Barbara A. Radwanski 
Paul J. Sullivan 
Shari A. Sullivan 
c/o R. Bruce Long, Esq. 
P.O. Box 1069 
Suite 15, Abingdon Square 
Hayes, Virginia 23072 

Janice Marie Barber 
Cathy J. Cauble 
Norris J. Williams 
Carol J. Williams 
c/o John F. Rick, Esq. 
Thompson & McMillan 
100 Shockoe Slip 
Richmond, Virginia 23219 

PLEASE TAKE NOTICE that on the 6th day of July, 1987, at 1:30 p.m., 

or as soon thereafter as I may be heard, I will move this Honorable Court, 

sitting in the Courthouse for the Circuit Court for York County, Virginia, to 

•i enter a Decree permitting Sovran Mortgage Corporation to intervene in the 

•I 

roLTZ&KELLY,P.C :; 

I ~ 1 10 Washington Avenue 
~ewport News, Va. i j 

11 v t~ vJ'\ 291 
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captioned matter as a party defendant on and for the grounds set forth in the 

li attached Petition to Intervene and Motion for New Trial. Additionally, 
·I ;j shouldethis Court grant Sovran's Petition to Intervene, I shall move this 

:1 
!I 
! I 
' :I 
; I 

I 
'I 
i I 
i 

Court for a new trial. 

Please take notice and govern yourselves accordingly. 

SOVRAN MORTGAGE CORPORTION 

;j 
;! Conway H. Sheild, III 
i.·ll Herbert G. Smith, II 

JONES, BLECHMAN, WOLTZ & KELLY, P.C. 
1 2600 Washington Avenue, Suite 700 

d P • 0 • Box 78 
., Newport News, Virginia 23607-0078 
'I 
I I 

CERTIFICATE 

·I 
I hereby certify that a true and correct copy of the foregoing Notice 

! was hand delivered toR. Bruce Long, Esq., P.O. Box 1069, Suite 15, Abingdon 

I 

·I 
; I 
·I 
! I 

Square Hayes, Virginia 23072; Federal Expressed to John F. Ri~k, Esq., 

Thompson & McMillan, 100 Shockoe Slip, Richmond, Virginia 23219; and mailed 

regular mail to C. F. Hicks, Esq., Martin, Hicks & Ingles, Ltd., P.O. Box 

708, Gloucester, Virginia 23061, R.· Bruce Long, Esq., P.O. Box 1069, Suite 

15, Abingdon Square Hayes. Virginia 23072 and John F. Rick, Es~hompson & 

McMillan, 100 Shockoe Slip, Richmond, Virginia 23219 this~ day of 

' 1987. 

·i di/)Y 
JONES :! 

BLECHMAN :; 
WOLTZ&KELLY,P.C ~ j 

2600 Washington Avenue [I 
Newport News, Va. j 

292-2-
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~CHMAN 

>LTZ&KELLY,P.C 
'Washington Avenue 
~wport News, Va. 

.. 
I 
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I 

:i 
I 

j VIRGINIA: IN THE CIRCUIT COURT FOR GLOUCESTER COUNTY 
I 
I ;, 
i j 
il JIMMIE W. BROOKS, et al, 

Plaintiffs, 
i 

! ' v. 
:i JANICE MARIE BARBER, 

CHANCERY NO. 4459 

et al, 

!I 
I I :, 
:I 

'I 
I 

• j 

Defendants. 

PETITION TO INTERVENE AND 
MOTION FOR NEW TRIAL 

COMES NOW your petitioner, Sovran Mortgage Corporation ("Sovran"), by 

!I counsel, and respectfully moves this Court for leave to intervene as a party 
I I 
j defendant pursuant to Virginia Code Section 8.01-5, 1950, as amended, and 
! 

·i ~ I 
further moves for a new trial on and for the following grounds, to wit: 

'I 
! . i 1. That the subject matter of this controversy is before this Court 

.I by way of a Bill of Complaint filed by the plaintiffs in which it is alleged 
i ! that the defendants have erected double wide trailers in violation of 
I 

l restrictive covenants effecting the Belroi Farms Subdivision. The 
' 

;j restrictive covenants were recorded in Deed Book 232, page 517 in the Circuit 
. i 

! Court for Gloucester County. The plaintiffs brought this action against the 

·I defendants to enforce those restrictive covenants. 
I 

i :I 
lj 

: j 
'' 

2. That Sovran was not made a party defendant to this action by the 

Court, the plaintiffs, or by the defendants. 

3. That Sovran is the Noteholder for Cathy.J. Cauble, one of the 

i defendants, which note is in the amount of $79,000.00 and is secured by a 

deed of trust on the defendant Cauble's property. The deed of trust on 
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:1 Cauble's property is secured both by the land and the improvements thereon, 
:j ! same being one of the double wide trailers which was the subject of this 

l 1 awsui t. fl 
ii 
1j 4. That this cause was tried before this Court on the merits without 
: i 
~! a jury on March 25, 1987 • 
.. 
: J 

I 
I 

:j 
5. That on May 14, 1987, this Court heard a motion filed by the 

: defendants seeking a new trial and considered the arguments and memoranda of 
·: 
·' law submitted by counsel relative to said motion. This Court denied the 
·I 
:; defendants• motion by Decree entered June 16, 1987. 
: i 

6. That on June 16, 1987, this Court entered a Decree which enjoined 
~ i 

i 
-~ Cauble and the other defendants from occupying or using their trailers as 
:I 
!J 
., their residence • 
. I 
·: 7. That the Decree of June 16, 1987, enjoining Cauble effectively 

I 

:1 destroyed Sovran•s equity position by depriving Sovran of the property which 

:! 

; . 

was used as collateral to secure the deed of trust and thereby interfered 

with Sovran's property rights. 

8. That as a lienholder on the Cauble property, and because Sovran's 

property rights were directly affected by this cause and the Decree of 

June 16, 1987, Sovran was a necessary and indispensable party to this action 

and must therefore be joined as a party defendant. 

9. That the ends of justice require that Sovran be joined as a party 

~ defendant • 
. I 
; I 
I 

~ ! :I Sovran must be granted a new trial so that it might litigate this cause and 

-
10. That should this Court grant Sovran's petition to intervene, 

JONES · i 
BLECHMAN :I 
WOLTZ&KELLY,P.C ! I 

::!600 Washington Avenue 
Newport News, Va. ! I 

t 

d 

!I 
d 
'I 
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'I 
i i ,. 
j 
I 

I 

thereby protect its property interest. 

WHEREFORE, your petitioner, Sovran Mortgage Corporation, by counsel, 

! I 
prays that this Court join Sovran as a party defendant in this cause and 

I accord it its opportunity to fully protect and litigate this cause in a new 
I 
i trial and that this Court grant Sovran such other and further relief as 
' :I :i justice may demand in the premises. 

il 
:I 

!I 
j 

!I 
j Conway H. Sheild, III 
! Herbert G. Smith, II 
ij JONES, BLECHMAN, WOLTZ & KELLY, P.C. 
I 2600 Washington Avenue, Suite 700 
! ! P. 0. Box 78 
iJ Newport News, Virginia 23607-0078 

j! 
:! 

: i 

SOVRAN MORTGAGE CORPORTION 

By: ~ifjs:;{fi?f:. 

:' 

:l 
CERTIFICATE 

:! I hereby certify that a true and correct copy of the foregoing 
'. 
:: Petition to Intervene and Motion for New Trial was hand delivered to R. Bruce 
'! 

j 

:: Long, Esq., P.O. Box 1069, Suite 15, Abingdon Square Hayes, Virginia 23072; 

Federal Expressed to John F. Rick, Esq., Thompson & McMillan, 100 Shockoe 

Slip, Richmond, Virginia 23219; and mailed regular mail to C. F. Hicks, Esq., 

Martin, Hicks & Ingles, Ltd., P.O. Box 708, Gloucester, Virginia 23061, 

:1 R. Bruce Long, Esq., P.O. Box 1069, Suite 15, Abingdon Square Hayes, Virginia 

11 23072 and John F. Rick, Esq., Thorn~ McMillan, 100 Shockoe Slip, 

:
1

1

, Richmond, Virginia 23219 this 'Z-- d~ay of ~/))/ , 1987. 

ES I (_ ~- ~ ~) ~~~__., 
~CHMAN ~v ~ 
>Lrz&KELLY,P.c 1 Of Counse 
I Washington Avenue 
!wport News, Va. 
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I 
BOOK JQ rAGE 275 

VIRGINIA: IN THE CIRCUIT COURT FOR GLOUCESTER COUNTY 

JIMMIE W. BROOKS, et al, 

Plaintiffs, il 
I v. CHANCERY NO. 4459 
: 

j
1 

JANICE MARIE BARBER, et al, 

!J 
Defendants. 

; i 
'I 
~ i DECREE 

d 
il 

This day came Sovran Mortgage Corporation, by counsel, on its 

Petition to Intervene and Motion for New Trial, and also came the plaintiffs, 

by counsel, and ·after due consideration of the argument of counsel and the 
I 

·1 authorities presented in support of the their respective positions the Court 

'j is of the opinion that Sovran Mortgage Corporation•s Petition to Intervene ,I 
:! and Motion for New Trial should be denied, it is therefore 
; i 
i ADJUDGED, ORDERED and DECREED that Sovran Mortgage Corporation•s 
I 

·I Petition to lnt~rvene and Motion for New Trial be and hereby is denied. 
I 
' I 

i 

:! 
i 
I ., 
I 
I 

;VZ 
wJ{:-TriJ-. ~ru....;c ..... e-r[-o-ng--~"'7f------- Py, 

·' Seen and Objected To: 
II 
:i 

LAWOFFICES ll 
JONES ; I 

BLECHMAN ; 

26:~~!h~~==~~;:~:: ~ 1. Newport News, Va. l 

I 
l 
j 

~J0~h-n~F-.~R~i-c~k------------------~. 
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V I R G I N I A: 
IN THE CIRCUIT COURT FOR THE COU~lT~·OF ·GLOUCESTER 

Jir-tHIE t'l. BROOI<S, et al., 
Plaintiffs, 

vs. Chancery No: 4459 

JANICE r.tARIE BARBER, et al., 
Defendants. 

APPEARAUCES: 

BEFORE: The Honorable G. Duane Holloway 
DATE: July 6, 1987 

R. BRUCE LONG, ESQ., 
Suite 15, Abingdon Square, 
P.O. Box 1069, 
Hayes, Virginia, 
Counsel for the Plaintiffs. 

HERBERT G. S!·tiTH, I I, ESQ. , 
2600 washington Avenue, 
Suite 700, 
Newport News, Virginia, 
Counsel for SOVRAN r.1QRTGAGE CORPORATION. 

Reported by: Deborah Jean Kless 
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(Hhereupon, the court reporter was sworn.) 

MR. SMITH: Judge, I have -- very briefly, 

I have filed a notice -- a petition to intervene with the 

Court, as well as a memorandum. And the memorandum simply 

restates those issues that Mr. Rick presented to the Court 

previously and cites as additional authority a mechanic's 

lien case which I think the Court was aware of when it 

entered its order previously. 

Sovran Mortgage Corporation, as you know, 

is a lien holder on the Defendant, Cauble's property. That 

lien affects and encompasses both the land and the realty 

and the improvement on it. 

It's Sovran's position that our equity 

position is substantially impaired by the Court's decision 

because although the Court does not order Ms. Cauble, and 

I'm sure Counsel will correct me if I'm wrong, it does not 

order her off the property. It forbids her to dwell in the 

premises. That effectively is, practically speaking, going 

to require her to leave the property. 

And since Sovran is securing its loan with 

both the real estate and the mobile home, we believe that 

that puts her in a default position because it substantially 

decreases the value of the secured. And in that vein, we 

believe that it affects our property rights that we were not 

given notice of the hearing. Ne weren't given an 
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opportunity to come in and intervene, although this is the 

first chance we've had to intervene. We were not given 

notice of a hearing, nor were we given an opportunity to 

litigate the matter when it was tried. 

8015 of the Virginia Code provides that 

new parties may be joined at any time to meet the ends of 

justice. We believe that because this substantially 

deprived Sovran of its property rights, that the ends of 

justice requires that we be permitted to intervene in this 

case, that being the situation. If Sovran is permitted to 

intervene, we think that we need to be ·granted a new trial 

because, otherwise, an order permitting us to intervene at. 

this juncture would have no teeth because the matter has 

already been litigated and a decree entered. 

To shed some light on this, I think, 

Judge, Sovran Mortgage Corporation purchased this mortgage 

f rol!l Johnson r.to rtgage Company, and that's not in our brief, 

but I don't think it will be controverted by Counsel for the 

Plaintiffs. 

The Johnson Mortgage financing was 

completed after litigation began. But there is some 

correspondence between Mr. Rick and Mr. Long which was 

copied to the Court which basically indicates that although 

the loan was finalized with Johnson Mortgage Corporation 

after this litigation began, that an application for that 
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loan had been sought and entered into prior to the 

litigation, I believe, in March. And the lawsuit was 

commenced in August. And furthermore, that was a refinance 

of a preexisting loan which also encompassed the real estate 

and the improvement. 

so, on that basis, Judge, we think that 

the case cited in our brief is on all fours with the 

situation here, and we would ask the Court for a leave to 

intervene. He think that this, in effect, deprived Sovran 

Mortgage Corporation of it's property rights without due 

process and without a hearing. qe think we are entitled to 

be before the Court. 

THE COURT: Was the preexisting loan --

you said this to1as refinanced? 

rtR • S !·1 I TH : Yes , s i r • 

THE COURT: f~s that lien recorded? 

~-tR. S~·1IT!i: Yes, sir. 

THE COURT: The preexisting lien? 

I·tR. SHITH: Yes, sir. 

THE COURT: Nhen was it released? 

:-tR. Sr.liTH: Judge, I'm afraid !'mat a 

loss on that. The only thing I can say is the record would 

speak for itself, which doesn't do this Court any good. 

THE COURT: I'm interested in whether it 

was released before the case was tried or after the case was 
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tried. 

MR. SMITH: The lien would have been 

released after the suit was commenced but prior to a final 

decree being entered. 

THE COURT: It '"as released after? 

r-1R. SHITH: Yes, sir. 

THE COURT: It \·las on record prior to the 

suit being filed? 

HR. SHITH: Yes, sir. That's correct. 

The preexisting lien. 

THE COURT: Hould you like to respond? 

r.tR. LONG: Your Honor, you have already 

addressed the issue that's before the Court today. The 

issue is \'Thether or not Sovran Hortgage Company is an 

indispensable and necessary party. That's the same issue 

that was raised by Mr. Rick in the Defendants' motion for a 

ne\'1 trial. And you may recall that Hr. Riel{ submitted a 

lengthy and well-done memorandum on that point. And I 

responded with what I hoped was a less lengthy but equally 

competent memorandum. 

Anyway, after reviewing the memoranda, you 

decided that a new trial was not in order. And in your 

letter to Counsel setting forth your r~ling, your letter 

said that for the reasons stated in the Plaintiffs' 

meoorandurn. And, of course, that's the exact wording that I 
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used in the order which followed. And all I'm saying all 

I would say to you today is that it's exactly the same 

issue. The only difference is that it was raised -- before 

it was raised by one of the primary Defendants. Now, it's 

raised by a party seeking to become an intervening defendant 

or an intervened defendant. 

The Walt Robbins case, which I know the 

Court is familiar with, is a mechanic's lien suit. It's an 

entirely different type of litigation from a civil suit to 

enforce restrictive covenant. 

And I guess the only thing I would say, 

finally, Your Honor, is that when I submitted my memorandum 

to the Court when it considered this issue earlier, I relied 

heavily on French versus Shoemaker, the 1871 Supreme Court . 

case that says that you don't have just because there is 

a defendant against whom no relief is sought, it doesn't 

have to be a party. And I'm pointing again to the Court 

that at the time this suit was filed to enforce these 

restrictive covenants, the Plaintiffs had no cause of action 

against Johnson Mortgage or Sovran Mortgage. In fact, they 

still don't. 

I would respectfully disagree with counsel 

that the practical effect of this is to impair Sovran's 

collateral. r1s. Cauble is certainly free to substitute in 

its place collateral of equal value which would cocply with 
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the restrictive covenant. The Court has already ruled on 

this issue, and I would suggest to the Court that it would 

be inappropriate at this point to change its ruling. 

THE COURT: All right. Do you wish to 

respond? 

HR. SHITH: In response, Judge, this Walt 

Robbins case is brand-new and substantially changes the 

mechanic's lien law that was in effect at the time the 

Supreme Court ruled. Up to the time of the Walt Robbins 

decision, I don't believe that the law was that if trustees 

and note holders on an antecedent deed of trust were not 

made parties defendant in a mechanic's lien suit that the 

mechanic's lien suit was defective. 

This case substantially changes that. And 

although it involves a ~ech~nic's lien, what we are dealing 

with are property rights. That's the entire issue. Has 

Sovran's property rights been impaired by the entry of the 

decree by this Court. We believe that it has, whether it's 

a mechanic's lien suit which is brought against property 

owners for the sale thereof to satisfy a lien, or whether it 

is a suit in which a note'holder is, we believe again, 

practically required to remove the improvement from the 

property. 

We think that the same basic thing is 

happening, and that's that the note holders are being 
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deprived of its equity. That's what the entire loan is 

based on. Sovran Nortgage Corporation purchased this loan 

from Johnson Mortgage and looked at it not as a piece of 

property and a mobile hooe thereon, but looked at it as a 

piece of property with improvements which are attached to 

the real estate. 

That's the basis for lending the money. 

8 

That's the strength on which the loan was purchased by my 

client from Johnson nortgage. And that has been impaired by 

the ruling of this Court. And we think, although it's a 

mechanic's lien suit, that v7alt Robbins walks all over the 

facts of this case. And we think that we are entitled to 

intervene as a party defendant and are entitled to try the 

case on its merits. 

MR. LO~G: Your Honor, may I respond very 

briefly? 

THE COURT: Sure. 

MR. LONG: I would just say that, as I 

pointed out in my memorandum that I submitted to the Court 

earlier, if the Court were to hold that these parties could 

in fact intervene as defendants or, in effect, were 

indispensable parties, the burden that that would place on 

the Plaintiffs would be unconscionable. 

THE COURT: In the Halt Robbins case, the 

deed of trust was recorded prior to the suit. 
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c 1 MR. SMITH: Yes, sir. And I know that 

2 antecedent ought to be underlined in that case with respect 

3 to what the Court is looking at here. But my only response 

4 to that, and I think the Court's inquiry to me addresses 

5 that question, was there a lien of record at the time that 

6 the suit was filed. And the answer to that is yes. 

7 THE COURT: But if they had made the first 

8 lien holder a party, there would be no notice to the second 

9 lien holder. Just filing a suit doesn't give notice. 

10 

11 

MR. SMITH: Well, I would take issue with 

that, respectfully, Judge. I think anybody I think that 

12 Sovran would be noticed not only by the person who was 

13 seeking to refinance the loan, that Johnson certainly would 

14 have had notice of it. 

15 THE COURT: t~Tell, yeah, but, you kno\'1, 

16 filing of an action is not notice in Virginia. The filing 

17 of a lis pendens creates some notice, but the filing of the 

18 action is not notice. 

19 MR. LONG: If I had felt, Your Honor, that 

20 I was bringing a suit to do something to the real estate, I 

21 would have filed a lis pendens. That's not the kind of suit 

22 that we are involved in here. The ~1alt Robbins case 

9 

23 THE COURT: I'm not sure lis pendens would 
. 

24 be proper in this case. !'m not suggesting you should have 

25 in this case. I'm not saying you should not have. But I'm 
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saying that just simply the filing of the suit would not 

have been notice to the refinance company, sovran. 

MR. SMITH: Nell, the 

THE COURT: You could have had the same 

result even if he had made the first mortgage holder a 

party. 

MR. LONG: And, of course, Ms. Cauble 

could have told the mortgage company that there was a suit 

pending, too. t·lhether she did or not, I don • t know. t·7e •ve 

never gotten to that issue. But she certainly was being 

sued at the time that this loan was being processed. I 

don't think Counsel would disagree with that. 

~R. SMITH: I don't think so, but I would 

simply say in her behalf at this point that the application· 

was made prior to the institution of the suit. 

THE COURT: I think in the first case it 

'lias financed separately, \t~asn't it? Wasn't the trailer 

financed as a trailer, and the land as a lot? 

MR. LONG: I don't remember, Your Honor. 

ftlR. SrtiTH: In reading, I thinl~ that 

initially it was financed separately. 

'!'HE counT: Yeah. You have a financing 

a trailer or a cobile home or 'w'lhatever you \'li sh. 

UR. Sl·IITH: That's right. 

on 

r-~R. LO~TG: She testified during the trial 
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1 

2 

3 

that she had paid off 

UR. SHITH: That \-las in 1983. 

THE COURT: Well, this is a very 

4 interesting question, and I look for,o~ard to the appeal, but 

5 I'm going to deny your motion. 

6 MR. SMITH: All right, sir. I have an 

7 order that I would ask the Court to enter because the 21-day 

8 period runs -- let me nake sure I have the right one. 

9 

10 

THE COURT: All right. 

MR. LONG: Ne are going to file all kinds 

11 of new grounds with this case, Judge. 

12 THE COURT: I hope it's heard on its 

13· merits and not sone separate thing that the Court might have 

14 done incorrectly. I think we need a case on its merits. 

15 

16 to the order --

17 

18 endorsed it? 

19 

20 

21 

MR. sniTH: Judge, let me just add, also, 

THE COURT: :-tay I see the order? Have you 

MR. LONG: Yes, sir. 

HR. Si·IITH: I need to endorse it. 

THE COURT: Will one of you take this back 

22 to the clerk in Gloucester for oe? 

23 IIR. r.JONG: I'm going up there this 

24 afternoon, Judge. I'd be happy to taJ~e it up there. 

25 THE COURT: Has nr. Rick had notice of 
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this hearing? 

HR. SHITH: Yes, sir. I wanted to sho\·1 

the Court --

THE COURT: Did you file that notice with 

the clerk? 

MR. SMITH: Yes, sir. 

THE COURT: Do you have it? 

MR. SMITH: The notice was filed -- it 

should be --

THE COURT: naybe I have. Here it is. 

This is the copy to Rick. 

~!R. s:1ITH: :lave you seen that? 

HR. L0:1G: Yes. 

THE COURT: I think that's sufficient. 

I'll waive his endorsement because he received notice. 

HR. S~1ITH: I would say, Judge, that he 

sent me a letter which I just showed to Ilr. Long. That's 

his notice. 

today. 

concluded.) 

THE COURT: Thank you, gentlemen. 

MR. LONG: Thank you, Judge. 

MR. S~ITH: I appreciate you hearing us 

(Whereupon, the proceedings were 

* * * 
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COMMOmqEALTH OF VIRGINIA: 

COUNTY OF YORK, to wit: 

I, Deborah Jean Kless, a Notary Public in 

and for the Commonwealth of ~lirginia at Large, do hereby 

certify that the foregoing deposition was duly taken and 

sworn to before me at the time and place in the caption 

mentioned, and that the deposition is a true record of the 

testimony given by the witness. 

I further certify that I am neither 

attorney or counsel for, nor related to or employed by, any 

of the parties to the action in which this deposition is 

taken, nor am I a relative or employee of any attorney or 

counsel employed by the parties hereto, nor am I financially 

interested in the action. 

IN ~·1ITNESS ~n-IEREOF, I have hereunto set my 

hana and affixed my notarial seal this 27th day of July, 

1987. 

~r!' oJ Circu~\ \iourt 
'IIIIIIJir Qlu!O, .... 

. ,.. ~-·- --- ·-· ... _____ ...... ...._ 

ny commission e:-:pires June 23, 1990. 
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JOHN B. THOMPSON 
C.GRIC£ McMuLLAN,JR. 
CHARLES W. LAUGHLIN 
HUGH T.ANTRIM 

ELIOT NORMAN 
CHRISTOPHER M. MALON£ 
CHARLES L.WILLIAMS 

WILLIAM A. DIAMOND 

ALISON J. VADNAIS 

BY HAND 

THOMPSON 8c McMULLAN 

100 5HOCKOE SLIP 

RICHMOND. VIRGINIA 23219 

TELEPHONE <804) 649-7545 

TELECOPIER (604) 780-1613 

July 13, 1987 

JERRY WILLIAM BOYKIN 

PERKINS WILSON 
OF' COUNSEL 

1101 KING STREET, SUITE SOl 

ALEXANDRIA, VIRGINIA 22314 
TELEPHON£(7031 838•5525 

TELECOPIER 170.3) 548•4585 

TELEX 28!5016 OTIESUR 

Charles E. King, Jr.,·Clerk 
Circuit Court of Gloucester 

County 

I HEREBY ACKNOWLEDGE RECEIPT OF 
THIS LETTER AND ENCLOSURE THIS 
__ DAY OF JULY, 1987. 

Courthouse: U.S. Route 17 
Gloucester, VA 23061 

Re: Brooks, et al. v. Barber, et al. 
Chancery No. 4459 

Dear Mr. King: 

Enclosed please find a Notice of Appeal which I would 
ask that you file in the captioned matter. 

By copy of this letter, I am forwarding a true copy 
of the enclosed Notice of Appeal to all counsel of record. 

Kindly acknowledge receipt of this letter on the dupli­
cate which I have enclosed herein for your convenience and 
return same to me in the self-addressed stamped envelope 
enclosed herein. 

Thank you for your cooperation. 

Very truly yours, 

TLR,;£, 
Ja{n F. Rick 

/all 

Enclosure 

cc: R. Bruce Long, Esquire 
Herbert G. Smith, II, Esquire 
Conway H. Shield, III, Esquire 
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V I R G I N I A: 

IN THE CIRCUIT COURT FOR GLOUCESTER COUNTY 

JIMMIE W. BROOKS, et al., 

Plaintiffs, 

v. CHANCERY NO. 4459 

JANICE MARIE BARBER, et al., 

Defendants. 

NOTICE OF APPEAL 

Norris J. Williams and Cathy J. Cauble, by counsel, 

hereby gives notice of appeal from the final judgments of 

this Court rendered on June 16, 1987, awarding relief to 

Plaintiffs and denying Defendants' Motion for New Trial, 

and from this Court's Decree of July 6, 1987 wherein it 

denied Sovran Mortgage Corporation's Petition to Intervene 

and Motion for New Trial in the captioned matter. Norris 

J. Williams and Cathy J. Cauble further give notice that a 

trial transcript covering the testimony and other incidents 

of the trial is to be prepared and filed in this matter, 

all in accordance with the Rules of the Supreme Court of 

Virginia. 

John F. Rick 
Thompson & McMullan 
100 Shockoe Slip 
Richmond, VA 23219 
(804) 649-7545 

NORRIS J. WILLIAMS,...,. 
CATHY J . CAUBLE ,-

By:_Vi~L~~£~. ~' ~--=~;......___ 
Of Counsel 
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CERTIFICATE 

I hereby certify that a true and exact copy of the 

foregoing Notice of Appeal was mailed, postage prepaid, 

this the 13th day of July, 1987, toR. Bruce Long, Esquire, 

Counsel for the Plaintiffs, P. 0. Box 1069, Hayes, Virginia 

23072, and to Conway H. Shield, III, Esquire and Herbert G. 

Smith, II, Esquire, Jones, Blechman, Woltz & Kelly, P.C., 

Counsel for Sovran Mortgage Corporation, 2600 Washington 

Avenue, Suite 700, Newport News, Virginia. 

FllaaED 
1987 JUL 4i Ai·f: f C'1'l 
::m:uri CG1"Rl CL::RK"S OFfiCE 

GLOUCt.S T ER. VIRGlHIA 
C:HARLES E. K:tfG. JR .• CLERK 

~r( l+<'H:c_/ ~ L 0 r. x- . ,. 

John F. Rick 

---- .. 



VIRGINIA: IN TH.ti CIRCUIT COURT FOR GLOUCESTER COUNTY 

JIMMIE W. BROOKS, et al, 

Plaintiffs, 

v. 

JANICE MARIE BARBER,et al, 

Defendants. 

. .. 
CHANCERY NO. 4459 

NOTICE OF APPEAL 

Sovran Mortgage Corporation, by counsel, hereby gives notice of appeal from 

the final judgment of this Court rendered on June 16, 1987. More specifically, Sovran 

Mortgage Corporation appeals from this Court's Decree of July 6, 1987 wherein it 

denied Sovran Mortgage Corporation's Petition to Intervene and Motion for New Trial 

in the captioned matter. Sovran Mortgage Corporation further gives notice that a 

trial transcript covering the testimony and other incidents of the trial is to be prepared 

and filed in this matter, all in accordance with the Rules of the Supre~e Court ~f 

Virginia. 

SOVRAN MORTGAGE CORPORATION ............... , 

!I 

l 
I 

Conway H. Sheild, ill 
Herbert G. Smith, ll 
JONES, BLECHMAN, WOLTZ & KELLY~ P.C. 
2600 Washington Ave., Suite 700 
Newport News, Virginia 

CERTIFICATE 

! I hereby certify that a true and correct copy of the foregoing Notice of Appeal 
l 1 r:n 

LAW OFFICES i I was mailed to R. Bruce Long, Ji!llll tiii; ~ plaintiffs, P .0. Box 1069, Hayes, V lrglnla 

~ES i 
.ECHMAN I 

'OLTZ&KELLY,P.C I 
I() Washington Avenue l 
lewport News, Va. 

I 
J 



THOMPSON & McMuLLAN 

.JOHN B. THOMPSON 

C.GRICE McMuLLAN,.JR. 
CHARLES W. LAUGHLIN 
HUGH T.ANTRIM 

E:LIOT NORMAN 
CHRISTOPHER M. MALONE 
CHARLES L.WILLIAMS 

WILLIAM A. DIAMOND 
ALISON .J. VADNAIS 

100 5HOCKOE SLIP 

RICHMOND~ VntO'IN'IA. 23219 

TELEPHONE (804)649-7545 

TEL£COPI£R (804) 780-1813 

July 15, 1987 

Charles E. King, Jr., Clerk 
Circuit Court of Glouce~ter 

County 
P. 0. Box N 
Gloucester, VA 23061 

Re: Brooks, et al. v. Barber, et al. 
Chancery No. 4459 

Dear Mr. King: 

.JERRY WILLIAM BOYKIN 

PERKINS WILSON 
OF COUNSEL 

1101 KING STREET, SUITE SOl 

ALEXANDRIA, VIRGINIA 22314 
TELCPHON£(7031 838-5525 

TELECOPIEA (703) 548-41585 

TELEX 2CS501C5 OTESUA 

Enclosed is a Notice of Filing of Transcript of Trial 
Proceedings which I would appreciate your filing with the 
other papers in this proceeding. 

Thank you for your attention to this matter. 

Si~/~/cL 
John F. Rick 

/all 

Enclosure 

cc: R. Bruce Long, Esquire 
Herbert G. Smith, II, Esquire 
Conway H. Shield, III, Esquire 
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V I R G I N I A: 

IN THE CIRCUIT COURT FOR GLOUCESTER COUNTY 

JIMMIE W. BROOKS, et al., 

Plaintiffs, 

v. CHANCERY NO. 4459 

JANICE MARIE BARBER, et al., 

Defendants. 

NOTICE OF FILING OF TRANSCRIPT 
OF TRIAL PROCEEDINGS 

This will serve as notice to all counsel that a 

transcript of the trial proceedings in the above-styled 

matter, which proceedings occurred on March 25, 1987, 

is currently on file with the Clerk of the Circuit Court 

of Gloucester County. The transcript has been filed since 

approximately May of 1987. 

John F. Rick 
Thompson & McMullan 
100 Shockoe Slip 
Richmond, VA 23219 
(804) 649-7545 

NORRIS J~ WILLIAMS 
CATHY J. CAUBLE 

By~~~~£___;~=---
Of Counsel 
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CERTIFICATE 

I hereby certify that a true and exact copy of the 

foregoing Notice of Filing of Transcript of Trial Proceedings 

was mailed, postage prepaid, this the 15th day of July, 1987 

to R. Bruce Long, Esquire, Counsel for the Plaintiffs, 

P. 0. Box 1069, Hayes, Virginia 23072, and to Conway H. 

Shield, III, Esquire and Herbert G. Smith, II, Esquire, 

Jones, Blechman, Woltz & Kelly, P.C., Counsel for Sovran 

Mortgage Corporation, 2600 Washington Avenue, Suite 700, 

Newport News, Virginia. 

John F. Rick 

2 
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THOMPSON 8: McMuLLAN 
100 5HOCKOE SLIP 

RICHMOND. VIRGINIA. 23219 
JOHN 6. THOMPSON 
C.GRICE McMut..t..AN,JR. 
CHARLES W. LAUGHLIN 
HUGH T. ANTRIM 

T&:LEPHON£ (804) 649-7545 

TE:LE:COPIER (804) 780-1813 

JERRY WILLIAM 80YKIN 

PERKINS WILSON 
OF' COUNSEL 

ELIOT NORMAN 
CHRISTOPHER M. MALON£ 
CHARLES L.WILI..IAMS 

WILLIAM A. DIAMOND 
ALISON J. VADNAIS 

July 15, 1987 
1101 KING STREE:T. SUITE 501 

ALEXANDRIA, VIRGINIA 22314 

TELEPHONE 1703) 838·5525 

T£LECOPI£R 17031 548•4585 

TELEX 2850145 OTESUR 

Charles E. King, Jr., Clerk 
Circuit Court of Gloucester 

County 
P. 0. Box N 
Gloucester, VA 23061 

Attention: Ann Gentry, Deputy Clerk 

Re: Brooks, et al. v. Barber, et al. 
Chancery No. 4459 

Dear Ms. Gentry: 

Following up on my telephone call to you this morning, 
this letter will notify you that at our hearing before 
Judge Holloway on May 14, 1987, on Defendants' Motion for 
a New Trial, Mr. Long introduced as evidence in the pro­
ceeding the interrogatories propounded by his clients to 
the Defendants and answered by them. He then argued on 
the basis of these interrogatories at said hearing. These 
interrogatories should, therefore, be made a part of the 
appeal record. I have enclosed copies of them from my 
file for you, in case Mr. Long did not introduce them to 
the record, although I have a recollection that he did. 

By copy of this letter, I am ·notifying Mr. Long that 
I consider these interrogatories to be a part of the appeal 
record. 

I have filed a request for completion of the transcript 
of the May 14 motion arguments. When that is ayailable, I 
will have it forwarded to you at once. 

With continuing personal regards, I remainJCa)£{;~~~r 
~ : AND Fl~~ ~( 

/all 
Enclosures 

· Very truly y~u , , t-I/J(f.{ll_~2 ', ,(,(,~ 
~ t~ .ftLJuL20· rr 1 

John F. Rick ~lliu~u" "'uurl ...... ~,-. 
cc: R. Bruce Long, Esquire 

Herbert G. Smith, II, Es,_- . .:-""' 
.~ 
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VIRGINIA: IN THE CIRCUIT COURT OF GLOUCESTER COUNTY 

JIMMIE W .. BROOKS, et als, 
Plaintiffs 

v .. 

JANICE MARIE BARBER, et als, 
Defendants 

* 
* 
* 
* 
* 
* 
* 

Chancery No .. 445 9 

PLAINTIFFS' INTERROGATORIES TO DEFENDANTS 

TO: CATHY~CAUBLE 
. c/o C .. F .. Hicks, Esquire 
~artin, Hicks &: Ingles, Ltd .. 
Attorneys At Law 
P.O. Box 708 
Gloucester, Virginia 23061 

Plaintiffs, JIMMIE W .. ·BROOKS, et als, by counsel, pursuant to Part 

Four of the Rules of the Supreme Court of Virginia, propound the 

following interrogatories to you to be answered in writing and under 
·. I 
oath within twenty-one (21) days after service hereof • 

DEFINmONS AND INSTRUCTIONS 

A.. "Document" means any written, recorded, or graphic matter 

however produc~d or reproduced including without limitation letters, 

telegrams, memoranda, agreements, records, notes, correspondence, 

diaries, photocopies, photographs, tape recordings, checks, checkbook 

registers, savings account passbooks, account books, charts, an~ all 

other papers, writings and other. data compilations, including drafts, 

originals and copies, in your possession, custody or control or of which 

you have knowledge, wherever located. If a document has been prepared 

in separate copies, or additional copies have been ll)ade, and the copies 

are not identical (or which by reason of subsequent modification of 

a copy by the addition of notations, are no longer identical), each 

nonidentical copy is a separate document. 
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B.. nrdentify" means when used in reference to any individual person 

to state his or her full name, address, and present or last known positions 

and business affiliation, and when used in reference to any other person 

(as that term is defined in paragraph C below) means to set forth the 

person's full name and address, to describe the type of person (e .. g. 

corporation, limited partnership, or joint venture), and to give the state 

of the person's incorporation, if any.. With respect to a document, 

"identify" means to indicate the type or character of the document 

(e.g. letter, memoranda, signed statement, notes, tapes, invoices, etc..) 

the title, if any, the date, the name and address of the author and 

. addressee, the names and addresses of recipients of copies, and the 

person or persons who have custody or control of the document, and 

the present ,location of the document. If any such document was but 
i 

'no longer is in your possession or subject to your control, state what 

desposition was made of it and when.. With respect to an account or 

other similar asset, "identify" means to identify the financial institution 

··.\.or ~ther person (as that term is defined· in paragraph C below) in which 

the account or other asset is kept, to set forth the address of said 

financial institution's particular branch in which the account or other 

asset is kept, to set forth the account or other identifying number of 

the account or other asset, to iqentify all documents which relate to 

the account or other asset and to identify all other persons having any 

legal or beneficial interest in the account or other asset. 

C. The term "person" means any natural person, corporation, 

partnership, joint venture, association, group, financial institution, 

governme~tal agency or agent and any other enti~y .. 

D.. The terms "you" and "your" and words of like import mean 
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defendant, CATHY J. CAUBLE, her agents, employees, assigns, attorneys, 

accountants, partners and all other persons (as that term is defined 

in paragraph C above) acting on her behalf, or acting on behalf of such 

agents, employees, assigns, attorneys, accountants, partners or other 

persons. 

E. These interrogatories are continuing in character so as to require 

you to provide supplemental answers if you obtain additional or different 

information prior to the trial of this suit. 

INTERROGATORIES 

1. Identify each person having personal knowledge of any fact relevant 

to the issues in this suit and separately with respect to each person 

set forth in detail the facts of which that person has personal knowledge. 

James T .• Cauble, II and Ella Cauble, James T. Cauble, III, James 
~··Wilson and Heather Wi 1 son, a 11 who were present duri_ng conversation 
~with Vernon Green when he advised that a double wide mobile home installed 
·on a permanent foundation was permitted by the restrictions and did 
.not consitute a·temporary structure prohibited by the restrictions. 

2. Identify all documents, the existence of which the defendant 

.~~_has knowledge and which are relevant to the issues in this suit • 

. , . ··-
Documents showing having conventional loan with the home and 

land being financed ·together and also documents showing that I have 
a homeowners insurance company. · 

3. Identify any expert witnesses defendant intends to call at the 

trial of this matter. 

None. 
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4. For every such expert, state the substance of any opinion to 

which he and/or she is expected to testify and the grounds for such 

opinion. 

Not applicable. 

5.. Identify the company from whom you purchased your home, 

including the purchase price, date of purchase, date of delivery, and 

date of set up. 

Forbes Homes, Elizabeth City, North Carolina. Home was 
purchased in August 1983. My former husband was involved in the 
purchase. I am not sure of the exact purchase price. I am not sure 
of the date of delivery as I was not present ~t the time • 

6.. State whether or not your home was delivered to your lot and 

__if so, what method it was transported to said lot. 

I have no knowledge • 

.. 
• . · •• =- · • 7. State whether or not your home was delivered to your lot in two 

(2) or more sections .. 

I have no knowledge. 

8. State whether or not at the time of delivery your home had a 

hitch attached for purposes of towing the said section or sections to 
• • •• . - • ·- • • .• I •• 

your lot. ·· 

· I have no knowle.dge. 
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9. State whether or not each section of your home rested upon an 

under carriage at the time of its delivery to your lot. 

I have no knowledge. 

10. State whether or not said undercarriage upon which each section 

rested consisted of metal pieces, wheels, springs, and axles. 

I have no knowledge 

. 11. State whether or not the said undercarriage is also from time 

to time referred to a.S a chassis. 

I have no knowledge. 

12. State whether or not your home was installed by being set on 

~ .. :._: piers set on a solid surface. 

My home is installed on piers set on a solid foundation and on 
a brick foundation. 

13. State whether or not, if your home consists of two (2) units, 

whether they can be connected as a single dwelling unit. 

My home is a single dwelling unit with a 10 x 20 deck attached 
in the front of it. · A 10 ·x 46 in the back with a lower section of 
the back deck of 10 x 26. I also have on my property a 24 x 24 garage. 

· 14. If your answer to the preceeding _Interrogatory is in the 

·· affirmative, then state whether or not the two (2) halves of the unit 

once connected can be disconnected or unconnected. 

My home is a single residence dwelling unit on a permanent foundati_on. 
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15. If your answer to the preceeding Interrogatory is in the 

affirmative state whether or not each half could be separately transported 

to another site on an undercarriage consisting of metal pieces, wheels, 

springs and axles. 

I have no knowledge of any way it can be transported without 
inflicting substantial damage upon it. 

16. State whether or not your home has somewhere on it a 

certification label consisting of a three-letter designation followed 

by a six-digit designation. 

Yes. 

17. State whether or not your home is built to BOCA code 

. requirements • 
. \,. 

No. 
.·· 
: .·· .· 

18. State whether or not your home is built to HUD code 

requirements. 

Yes. 

-~~·~.: 19. :Identify the general contractor who constructed your home 
... _, ·.:····-

- as well as all subcontractors who performed work thereon. 

·, Mansion Homes, Forbes Homes, Brown's Well Drilling, R. T. Ewell & 
-Sons, Frank DeAlba. 
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20. State the date on which construction began on your home. 

August 1983. 

21. State the date on which you occupied your home. 

September 1983. 

22. State whether .or not your home is a double wide mobile home. 

My home is a manufactured home on a permanent foundation. 

I 
23. State whether or not your home is a trailer. 

MY home is not a trailer. 

. •·· ... ~. ·- -

24. State whether or not your home can be seen from adjoining 

lots and from the roads adjoining those lots. 

My home cannot be seen from adjoining lots. My home can only 
be seen from the road in front·of my lot. This is a private road. 
None of the. plaintiffs in this suit live on the road on which I 
live on. 

~5. If your answer to the previous Interrogatory is in the negative, 

state. what obstructions exist that preclude sight of your home from 

both adjoining lots and the roads adjoining those lots. 

Trees and shrubbery. 
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26. State your estimate of the value of your home, excluding land. 

The appraised value of my home and appurtenances ·excluding land, 
based on a recent appraisal, is $55,000.00 

JIMMIE W. BROOKS, et a1s 

CERTIFICATION 

I hereby certify that a true copy of the foregoing Plaintiff's 

Interrogatorie~ to Defendant was ~this Sf!:: day of September, 
i 

1986 to c. F. Hicks, Esq., Martin, Hicks & Ingles, Ltd., Attorneys At 

·Law, P.O. Box 708, Gloucester, Virginia 23072, counsel of record for 

the defendant. 

325 



.· 

~ .. 

•.. ... ... 
· . .. 

··J . -:.. •. : ·- ·. 
:..: ... 

; 

l:: ... 
~ MARTIN. HICKS & INGLES. Ltd. 

a,.: ATTORNEYS AT t.AW 

GLOUCEST£1. VlltGIICIA 2l011 

Respectfully submitted, 

CA J. CAOJ5L~ 

STATE OF VIRGINIA 

COUNTY OF GLOUCESTER, To-Wit: 

This \b~day of ~~ , 1986, personally appeared 

before me, 01~1~:~1,~ L. li'to~<.a:~u , a Notary Public in and for the 

State of Virginia, Cathy J. Cauble, who after being duly sworn, did affirm 

that the answers to the above interrogatories are true and correct to the 

best of her knowledge and belief.-

COMMISSIONED AS 
MARSHA D. LE'NIS 

My conmi:ssion expires: Lff}L,L"'' J, ,.; 7, 19 i7 

I certify that a copy of the foregoing Answers to Interrogatories was 

served on the plaintiff by mailing a copy thereof by first class mail this 

20th day of October, 1986, to R. Bruce Long, Esquire, P. 0. Box 1069, 

Hayes, Virginia 23072, counsel of record for the plaintiff. 

c. Flippo Hicks 
Martin, Hicks & Ingles, Ltd. 
P. 0. Box 708 
Gloucester, Virginia 23061 

Of Counsel 
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VIRGINIA: IN THE CIRCUIT COURT OF GLOUCESTER COUNTY 

JIMMIE W .. BROOKS, et als, * 

v. 

Plaintiffs * 
* 
* 
* 

Chancery No .. 4459 

JANICE MARIE BARBER, et als, * 
Defendants * 

PLAINTIFFS' INTERROGATORIES TO DEFENDANTS 

TO: NORRIS J .. WILLIAMS and CAROL J. WILLIAMS 
c/o C. F. Hicks, Esquire 
Martin, Hicks &: Ingles, Ltd. 
Attorneys At Law 
P.O. Box 708 
Gloucester, Virginia 23061 

Plaintiffs, JIMMIE W .. BROOKS, et als, by counsel, pursuant to Part 

Four of the Rules of the Supreme Court of Virginia, propound the 

following interrogatories to you to be answered in writing and under 

oath within twenty-one (21) days after service hereof. 

DEFINITIONS AND INSTRUCTIONS 

A. "Document" means any written, recorded, or graphic matter 

... however produced or reproduced including without limitation letters, 

telegrams, memoranda, agreements, records, notes, correspondence, 

diaries, photocopies, photographs, tape recordings, checks, checkbook 

registers, savings account passbooks, account books, charts, and all 

other papers, writings and other ·data compilations, including drafts, 

originals and copies, in your possession, custody or control or of which 

you have knowledge, wherever located. I! a document has been prepared 
. .. . 

in separate copies, or additional copies have been made, and the copies 
. .. 

are raot identical (or which by reason of subsequent modification of 

a copy by the addition of notations, are no -longer identical), each 

nonidentical copy is a separate document. 
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B. "Identify" means when used in reference to any individual person 

to state his or her full name, address, and present or last known positions 

and business affiliation, and when used in reference to any other person 

(as that term is defined in paragraph C below) means to set forth the 

person's full name and address, to describe the type of person (e.g. 

corporation, .limited partnership, or joint venture), and to give the state 

of the person's incorporation, if any. With respect to a document, 

"identify" means to indicate the type or character of the document 

(e.g. letter, memoranda, signed statement, notes, tapes, invoices, etc.) 

the title, if any, the date, the name and address of the author and 

addressee, the names and addresses of recipients of copies, and the 

person or persons who have custody or control of the document, and 

the present location of the document. If any such document was but 
' 

no longer is in your possession or subject to your control, state what 

. desposition was made of it and when. With respect to an account or 

other similar asset, "identify" means to identify the financial institution 

_ or other person (as that term is defined In paragraph C below) in which 

the account or other asset is kept, to set forth the address of said 

financial institution's particular branch in which the account or other 

asset is kept, to set forth the account or other identifying number of 

the account or other asset, to identify all documents which relate to 

the account or other asset and to identify all other persons having any 

legal or beneficial interest in the account or other asset. 

C. The term "person" means any natural person, corporation, 

partnership, joint venture, association, group, financial institution, 

governmental agency or agent and any other entity. 

D. The terms "you" and "your" and words of like import mean 

328 



.. .. · 

9l 2Jru~e .Bon~, 
P.O. 

.. !:J/IIortlfly !:J/1 Et~• 
~ 0. alox /069 

. J£t~y•~. Viiyinit~ 
23072 

(404) 642-6969 

(404) 474-1477 

defendant, NORRIS J. WILLIAMS and CAROL J .. WILLIAMS, their agents, 

employees, assigns, attorneys, accountants, partners and all other persons 

(as that term is defined in paragraph C above) acting on her behalf, 

or acting on behalf of such agents, employees, assigns, attorneys, 

accountants, partners or other persons. 

E. These interrogatories are continuing in character so as to require 

you to provide supplemental answers if you obtain additional or different 

informat~on prior to the trial of this suit:-

INTERROGATORIES 

1. Identify each person having personal knowledge of any fact relevant 

to the issues in this suit and separately with respect to each person 

set forth in detail the facts of which that person has personal knowledge. 

Mr. and. Mrs. ·Johann Pfeffer were present when the lot was 
·. purchased ana present when Vernon Green advised that a temporary 
structure did not include a double wide mobile home on a permanent 
foundation. 

2. Identify all documents, the existence of which the defendant 

·.has knowledge and which are relevant to the issues in this suit • ... . · .. 
None. 

3. Identify any expert witnesses defendant intends to call at the 

trial of this matter. 

None. 
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4. For every such expert, state the substance of any opinion to 

which he and/or she is expected to testify and the grounds for such 

opinion. 

~at applicable. 

5. Identify the company from whom you purchased your home, 

including the purchase price, date of purchase, date of delivery, and 

date of set up. 

Southern Mobile Homes, Inc. Purchase price was $36,264.95. 
Purchased in February 1984, delivered March 1984, moved in May 1984 • 

6. State Y~hether or not your home was delivered to your lot and 
i 

··: .. •-:- .... ..,. 
if so, what method it was transported to said lot. 

My home was delivered in two sections by truck. 

7. State whether or not your home was delivered to your lot in two 

(2) or more sections. 

Yes. 

8. State whether or not at the time of delivery your home had a 

· hitch attached for.· purposes of towing the said section or sections to 
: -· .... - -·-
··.your lot. 

····The two sections had temporary hitch a~ the time of delivery. 
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9. State whether or not each section of your home rested upon an 

under carriage at the time of its delivery to your lot. 

The home rested upon a steel I-beam frame. 

10. State whether or not said undercarriage upon which each section 

rested consisted of metal pieces, wheels, springs, and axles. 

Temporarily attached to the steel I-beam frame at the time of 
delivery were three axles on each section. Each axle had contained 
springs and wheels. 

11. State whether or not the said undercarriage is also from time 

to time referred to as a chassis. 

12. State whether or not your home was installed by being set on 
;·.: .. - :. ;,. . .. .. · .. 

, . 'piers set on a· s"olid surface • 

My home was installed by being set on piers installed on a solid 
surface and then a permanent foundation was put under the home. 

13. State whether or not, if your home consists of two (2) units, 

whether they can be connected as a single dwelling unit. 

My home is a single residential dwelling unit. 

·" 

.. 14. If your answer to the preceeding Interrogatory is in the 

affirmative, then state whether or not the two (2) halves of the unit 

once connected can be disco~nect~j~nconnected. 

My home cannot be severed without material damage to our residence. 



·. ~ 
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15. If your answer to the preceeding Interrogatory is in the 

affirmative state whether or not each half could be separately transported 

to another site on an undercarriage consisting of metal pieces, wheels, 

springs and axles. 

· If our home were cut in two, after great damage to it, it could 
theoretically be transported. 

16. ~tate whether or not your home has somewhere on it a 

certification label consisting of a three-letter designation followed 

by a six-digit designation. 

·Yes.· 

17. State whether or not your home is built to BOCA code 

·requirements. 

No. 

r . • .• ·-·· $.; 

18. State whether or not your home is built to HUD code 

requirements. 

Yes • 

~-··-· · 19. Identify the general contractor who constructed your home 

as well as all subcontractors who performed work thereon. 

· . · · ·Virginia Home Manufacturing Corp. , Sou~hern Electric Company, 
R. T. Ewell & Son, Brown•s Well Drilli_ng, Boyd Newhouse. 
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20. State the date on which construction began on your home. 

March 1984. 

21. State the date on which you occupied your home. 

May 1984. 

22. State whether or not your home is a double wide mobile home. 

Our home is a single family residence installed on a permanent 
foundation and is considered ·to be a manufactured home • 

23. State whether or not your home is a trailer. 

Our home is not a trailer, but a manufactured home installed on 
a permanent foundation • 

. •. ······. 

24. State whether or not your home can be seen from adjoining 

lots and from the roads adjoining those lots. 

Yes. 

a_ ••• • :. -·: • .... • • . 

~ !11ruce Bong, · · - ·· · 25. If your answer to the previous Interrogatory is in the negative, P.G. 
!1/JJorn•y !:l!J Balli state wh~t obstructions exist that preclude sig?t of your home from 
P. 0. 2Joz /069 

?£aY"1
• Viryim'd both adjoining lots and the roads adjoining those lots. 

23072 

(404) 642·6969 

(404) 474-4477 

Not applicable. 
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26. State your estimate of the value of your home, excluding land. 

The estimated value of our home, including the purchases, 
excluding the land, is $50,000.00. Our home is attached to a 
12 x 20 foot deck on the back, brick steps on the front. In 
addition, on our property there is a garage and barn. 

JIMMIE W. BROOKS, et als 

Attorney At Law 
P.O. Box 1069 
Hayes, Virginia 23072 

CERTIFICATION 

I hereby certify that a true copy of the foregoing Plaintiff's 

. Interrogatories to Def'endant was ~this St:!: day of' September, 

1986 to C. F. Hicks, Esq., Martin, Hicks & Ingles, Ltd., Attorneys At 

·~-~~L~~-; P.O. Bo~- 708, Gloucester, Virginia 23072, counsel of record for 

the defendant • 

.-
.. 

: -:·'···· :. ···- . . . 
- 0 ...... ':t-."• ... I 

•'\o 
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lflRnN, HICKS a INGLES, Led. 

ATTOIINEVS AT LAW 

GLOUCUI'£11, VIRGINIA 23011 

. · ...... -_, 

Respectfully submitted, 

STATE OF VIRGINIA 

COUNTY OF GLOUCESTER, To-Wit: 

This /~ day of tfl,e,t[;./.}.lA./ , 1986, personally appeared 

before me,lJ1A-,z::;h"1 L. mo/Z.t!.~ , a.Notary Public in and for the 

State of Virginia, Carol J. Williams, who after being duly sworn, did 

affirm that the answers to the above interrogatories are true and correct 

to the best of her knowledge and belief. 

COMMISSIONEDAS l1JLtA~ b{ ~~ 
:.IIARSHA D. LEWIS Notary Publ1c 

My ConmiSsion expires: GJ}uu../1 ~7, /9?7 

I certify that a copy of the foregoing Answers to Interrogatories was 

served on the plaintiff by mailing a copy thereof by first class mail this 

20th day of October, 1986, to R. Bruce Long, Esquire, P. 0. Box 1069, 

Hayea, Virginia 23072, counsel of record for the plaintiff. 

Of Counsel 

c. Flippo Hicks 
Martin, Hicks & Ingles, Ltd. 
P. 0. Box 708 
Gloucester, Virginia 23061 

.:. ... · 

-· .... : .. -..... 
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VIRGINIA: IN THE CIRCUIT COURT OF GLOUCESTER COUNTY 

JIMMIE. W. BROOKS, et als, 
Plaintiffs 

v. 

JANICE MARIE BARBER, et als, 
Defendants 

* 
* 
* 
* 
* 
* 
* 

Chancery No. 445 9 

PLAINTIFFS' INTERROGATORIES TO DEPENDANTS 

TO: JANICE MARIE BARBER 
c/o C. F. Hicks, Esquire 
Martin, Hicks &: Ingles, Ltd. 
Attorneys At Law 
P.O. Box 708 
Gloucester, Virginia 23061 

Plaintiffs, Jll\'IMIE W. BROOKS, et als, by counsel, pursuant to Part 

Four of the Rules of the Supreme Court of Virginia, propound the 

following int~rrogatories to you to be answered in writing and under 

oath within twenty-one (21) days after service hereof. 

DEFINITIONS AND INSTRUCTIONS 

. A. 1'Document" means any written, recorded, or graphic matter 
• -- l • ... •• • 

~---:-~ow ever produced or repro~uced including without limitation letters, 

telegrams, memoranda, agreements, records, notes, correspondence, 

diaries, photocopies, photographs, tape recordings, checks, checkbook 

registers, savings account passbooks, account books, charts, and all 

other papers, writings and other ·data compilations, including drafts, 

originals and copies, in your possession, custody or control or of which 

you have knowledge, wherever located. If a document has been prepared 
.... .... ... 

:. in separate_ copies, or additiC?nal copies have been made, and the copies 
. . . 

· are not identical (or which by reason of subsequent modification of 
. . . . 

.~·a.·~ ~opy by . ~e add~tion of notations, ar~ no. longer identical), each 

nonidentical copy is a separate document • 
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B. "Identify" means when used in reference to any individual person 

to state his or her full name, address, and present or last known positions 

and business affiliation, and when used in reference to any other person 

(as that term is defined in paragraph C below) means to set forth the 

person's full name and address, to describe the type of person (e.g. 

corporation, limited partnership, or joint venture), and to give the state 

of the person's incorporation, if any. With respect to a document, 

"identify" .means to indicate the type or character of the document 

(e.g. letter, memoranda, signed statement, notes, tapes, invoices, etc.) 

the title, if any, the date, the name and address of the author and 

· addressee, the names and addresses of recipients of copies, and the 

person or persons who have custody or control of the document, and 

the present location of the document. If any such document was but 
I 

. ~-- ... -.· 
no longer is in your possession or subject to your control, state what 

desposition was made of it and when. With respect to an account or 

other similar asset, "identify" means to identify the financial institution 

"\ ~r ~t~~r . P~rs~-;; .(as that t;rin ·is defined bt p8.ragraph C below) in which 

the account or other asset is kept, to set forth the ·address of said 

financial institution's particular branch in which the account or other 

asset is kept, to set forth the account or other identifying number of 

-the account or other asset, to identify all documents which relate to 

the account or other asset and to identify all other persons having any 

legal or beneficial interest in the account or other asset. 
,-;_,__ .. -· ·~ . :. . •'-· :.· ... -· : ... :· ·- ·.-- .. 

. : ~. The. -~erm ·"person" means any natural pe~son, ·corporation, 
. . ·•. . . .. ... :. . . . .. . . . ~.. . . ~ - ·. . .. 

· .-_: -~-partn~rship, ,.jof~t. venture, ~-ass~~iati~n, group, financial institution, 

·--~-:~gove-rnmental agency or agent and any ot~er entity~· 

D. The terms "you" and "your" and words of like import mean 
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defendant, JANICE MARIE BARBER, her agents, employees, assigns, 

attorneys, accountants, partners and all other persons (as that term 

is ~efined in paragraph C above) acting on her behalf, or acting on behalf 

of such agents, employees, assigns, attorneys, accountants, partners 

or other persons. 

E. These interrogatories are continuing in character so as to require 

you to provide supplemental answers if you obtain additional or different 

information prior to the trial of this suit. 

INTERROGATORIES 

1. Identify each person having personal knowledge of any fact relevant 

..--··_.to the issues in this suit and separately with respect to each person 

set forth in detail the facts of which that person has personal knowledge. 
Vernon Green has knowledge concerning the sale of the property to 

Janice Barber. Frank DeAlba, brick mason, has knowledge as to putting 
_,; .. .::,in foundation for Janice Barber• s home. Persons with Southern Mobile 

·.·Hames, Inc. who sold and delivered Janice Barber's home. Persons with 
· Turlington Septic Systems who installed the septic system. Persons 
-.from Brown's Well Drilli_ng Co. who installed wells for Janice Barber's 

. home. 
_ · 2. Identify all documents, the existence of which the defendant 

.,~~-~has knowledge and which are relevant to the issues in this suit. -
. , .· ·. ·. :.· ...... ~- . . . --: . 

The only document in existence which defendant has knowledge and 
.is relevant to this suit, is the insurance policy on the home issued 
·by Selected Risk Insurance Company, which is the homeowner's policy 

.. showing this as a regular dwelling. Policy No. H0699612, issued through 
Morgan Marrow Insurance Company. Coverage from November 16, 1985 to 
November 16~ 1986. 

· 3. ldenttfy any expert witnesses defendant intends to call at the 

trial of this matter~ 

None. 

- . ':".-. .. .. :: ..... 
:; ~:·~·::.,~··-r:·• t ~.:.:- _. ••• 

. ···.·~·.[.,_:-• . ......... , -

... '.-····: ........ ~-:-.:. :~ ........... . 
.. ... . ··. 

•. ·. 
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4. For every such expert, state the substance of any opinion to 

which he and/or she is expected to testify and the grounds for such 

opinion. 

Not applicable. 

5. Identify the company from whom you purchased your home, 

including the purchase price, date of purchase, date of delivery, and 

date of set up. 

Southern Mobile Homes, Inc. The purchase price was $42,795.00, . 
purchased on February 13, 1985. 

6. State whether or not your home was delivered to your lot and 
...... 

' . . ·. .. . . . 
if so, what method it was transported to said lot. 

. My home was delivered to my lot. I was not present when delivered • 
·when I first saw my home, it was on my lot with no wheels or anything 

.. in evidence, but was permanently installed on my lot. 

·.. . . 
· · 7. State whether or not your home was delivered to your lot in two 

(2) or more sections. 

I assumed that it was, but I was not present. 

8. State whether or not at the time of delivery your home had a 

·· ·'""':_··:·-:-:_;·;:.:·::::~ .. ~: ~- .. ~hitch ·attach~d for--purposes. 'of towing the said section or sections to 

~ z~·sm;:· . :;~~;~~;~· : .:' :.::,;.:·:,>': ,_· -· . . . . .. 
!P.a .. 

2Horn•y 9/J .St~lll 
: ~ 23. 0. :Jlo:z /069 

Jlt~y•~. Vilyini'd 
23072 

(404) 642-6969 

(404) 474-4477 

· · ··-:_I have no knowledge of any hitch. When I saw my home on my lot, 
it was complete and permanently installed. 
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9. State whether or not each section of your home rested upon an 

under carriage at the time of its delivery to your lot. 

I have no knowledge of this • 

10. State whether or not said undercarriage upon which each section 

rested consisted of metal pieces, wheels, springs, and axles. 

I·have no knowledge of this, but say that there· is no undercarriage 
wheels, springs or axle under my home now or at any time that I have 
ever seen it on my lot. 

· . ··11. State whether or not the said undercarriage is also from time 

to time referred to as a chassis. 

I have no knowledge of this • 
. . :.;...:-t-·. :·. ··-: :· .•.. ~ -. ... -

· .. . ~--·_:.- 12. State whether or not your home was installed by being set on 
··~~~;.~·=-: ·--~ ~.. &•. • .. 

0 
• • ·~· 0 

; :~:; piers·set on a solid sur~ace. _.,-_ .. - ... ·· .. _ ... 
·:. 

My home was put on permanent piers.and then a permanent brick 
foundation was also installed under my home. 

13. State whether or not, if ·your home consists of two (2) units, 

whether they can be connected as a single dwelling unit. 

. ;_.···~·~-: .·: ·. · .. ·_ 
... ,. . ·. , 
. . -

My home is one single dwelling unit. 
" •·.· :·· . ~- .... ··- .. .. . 

. ... . . . . •, ... ·.·:- .:.:~ ...... ...:. 
••• <I • • • • • •• 

... - ·. · . 

·· ·-:··14. If your answer· to· ~e preceedi~ Interrogatory is in the 

affirmative, then state whether or not the two (2) halves of the unit 

once connected can be disconnected or unconnected. 

To my knowledge, my home is now a single dwelling unit and cannot 
be unconnected or disconnected w~t permanent damage to my home • 
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15. If your answer to the preceeding Interrogatory is in the 

affirmative state whether or not each half could be separately transported 

to another site on an undercarriage consisting of metal pieces, wheels, 

springs and axles. 

To my knowledge, my home is ·one unit on a permanent foundation 
and cannot now be transported. In addition, there is a permanent 
wood deck, approximately 8 x 10 feet installed at the rear of my 
home. 

16. State whether or not your home has somewhere on it a 

certification label consisting of a three-letter designation followed 

by a six-digit designation. 

<:~~.·- ·-::·· .. Yes. · · .. · 

i . 
. i~a:.~·: .... : 0 ·: ~ 

17. State whether or not your home is built to BOCA code 

.·. > .. requirements. 
000~ :· .. :· .. _ ..... • : 

·" . . ..... ·: .. 
0 •• - ..... :~: • - • 

\~[~-~~-<::.L:.:• .. ~-~· ... -· 0 ~. ~ -,. • ~ -·- ··- .. :· 
........ •• ·.:,. ... 0 - ~ . ....... :····: 

. ~ 

18. State whether or not your home is built to HUD code 

requirements. 

· . . Yes. 

.......... - .... -··--··o ·. .. ·····- .. -
~~~-:·:. 19. Identify the general contractor who constructed your home 

-.-::--,·_:: ..... __ ,. •• • .... ·~ •• ·- 0 •• 0 --- ··--:- ~:·. ..,. • ...:···· •• 0 ~~0 t:·· ; .. 
~-~=·~~~~w-ell as ~· ~~b~-o~t:~~~~~rs who performed work thereon • 

••• '":oo···· 

-_·:·/:.::·.·:·.:.·.~--P~rkway House Inc.~·· .Turlington Septic -Tank, ·arown•s Well Dri.lling," ~ · 
-Frank DeAlba, Southern Mobile Homes, Inc. . 
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20. State the date on which construction began on your home. 

Ap ri 1 1 , 1985 • 

21. State the date on which you occupied your home. 

June 20, 1985. 

22. State whether or not your home is a double wide mobile home. 

My home is a manufactured single dwelling unit on a permanent 
foundation. 

-=...::.:.=-~-:.~ -. • . . ·. . .. · . 
~:-~-~.·:·· 23. State whether or not your home is a trailer. 

.-.:~ ·; -·· ~·. My home is not a trailer. 
-~~)-.~-~~/;; .··:.~ ·. . 

: ->~·:·~·::~ .. ·~ _: ... 
-:- :• .. .•. ' 

~~~,~~~;.~;~:-~:~;;;:?::·~::.:; ::, : ". ·. ~-. .. . ·... . . . .. ··--. ' I • • • : • • .... •:.. • 

. . . ... . . . .. . .... ,. . 

- . . . . --· . . .. 

24. State whether or not your home can be seen from adjoining 

lots and from the roads adjoining those lots. 

··My home cannot be seen from adjoining lots. If you look in the 
.. private drive coming into my home, you can see my. home. 

• - • • .• •.T ·, • ~-=-~ .,• ... ·.-·~· ••• ., .. • 
-~ .. ;:....,.;:·,;...,:~ ~=--· . •:·~·:.· .. ~ .···.:~:· ·-: -":'.r .. ,. .• -· ... · .. ~: __ ·:~-:.~ •. ·.·.;.·~.~-.=-~:~ .• : .. :~::::- ·.~ ... --.·~.-~_.:_.:·.:.'._.,. 
~--t.:.:.~.---.:::-.. --~.;;_--~-~ .. _ ~ ..... ~.-~ .. :.~.: ... -:~·~'~.·~- -.. ,.;.'.· ... ··-~.~-· · . ...;.,: ... ~ · ... ·.·. :.:~ .. :·· .. -. . .. '! •• •• ..: ... .. - ....- .. • --.. ~ .. ~-: - . . . .-. . - ... . . ···. :< :,; ... !'-"~~~-,~~~:~:::~.?.1Jt.:..: 
~-.~~·:·~· .. 25. If your ·answer to the .. previous Interrogatory is in the negative;-: :r:·~~:.·~:-.:··:.:·: 
. -- . . . . 

<--~;;~t~-:-·~h~~-. ~~~st~u~ti~~ -~xist_::~~t preclude sight of your hom~.-~~.~~-~-~~~~~~~::;··:~~-~·:: . 
.-:.· .. both adjoining io·~· ~nd th~ roads adj~ining those iots. ····. -··.-~ -~ ·- -·.-·t .•.. 

Trees and shrubbery. 
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26. State your estimate of the value of your home, excluding land. 

My home and the appurtenances, excluding the land, is valued 
at $55,000.00 

Attorney At Law 
P.O. Box 1069 
Hayes, Virginia 23072 

JIMMIE W. BROOKS, et aJs 
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. CERTIFICATION 
-~-~:-::~!~-~~~::- ~:-·. : ._ 

I hereby ·certify that a true copy of the foregoing Plaintiff's 

~}~fu~~~~gato~ies to Defe~dant was ~~this S~ day of. September, 
.. .:_ .. -.:~. ·_:_ .. ·:: ·- :: 

:~¥~.~~}~-~;_,I~ .• ~~:~:~~~~· -~~-~~· Hicks & . ~le~:_-~~~:.~t~~~e~~.;~~ . ·;· 2p;:.:-~';; 
·.~~Law, P.O. Box 708, Gloucester, Virginia 23072, counsel of record for 

.,.,, 

-.·.~· the defendant.· ... 
.. : :· .. 

·.-~ ... · ... -

K.LL-
R. BRUCE LONG ?/. :,. •• • ••• 0 

••. ..- ..... -.4-· 4. . . • - . -
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GLOUCUT£11. V111GIICIA 23011 

Respectfully submitted, 

STATE OF VIRGINIA 

COUNTY OF GLOUCESTER, To-Wit: 

This ll~day of ~U;V , 1986, personally appeared 

before me, rnA- !l6iut L. rn([f(~~/t..L , a Notary Public in and for the 

State of Virginia, Janice Marie Barber, who after being duly sworn, did 

affirm that the answers to the above interrogatories are true and correct 

to the best of her knowledge and belief. 

COMMISSIONED AS 
MARSHA D. LEWIS 

· ....... -.. ~ certify that a copy of the foregoing Answers to Interrogatories was . · 
.• ........ ·.· 

served on the plaintiff by mailing a copy thereof by first class mail this 
· .. .., -. ··--

• 0 • .·: -

20th ·day of October, 1986, to R. Bruce Long, Esquire;P. 0. Box 1069, .:-:.:.;.:~ ... :;· .. i:.·· 
~·:_;_¥.:7~::~.:::-".:.:.~~~-:: .: •. ~:·~-:.-~'"'·.:;.:. ; ....... · ..... -. .. ·. -.. ·. . . . . :. . . . .... : " . -:-~-----~·.:~~::.:.~:;3.,:~:"'-:. 

Hayea, V~rginia 23072, counsel of record for the plaintiff. ·=.:;;:._:::.'.-~ 

Of Counsel 

'• .. · . .; "-· ~ .... ·--···--·-·----- • 
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THOMPSON & ~lcMULLAN 
100 5HOCKOE SLIP 

RICHMOND, VIRGINIA 23219 

TELEPHONE: <8041 649-7545 

Te:LECOP'IEA (804) 780-1813 

July 27, 1987 

Charles E. King, Jr., Clerk 
Circuit Court of Gloucester 

County 
PO Box N 
Gloucester, Virginia 23061 

RE: Brooks, et al. v. Barber, et al. 
Chancery No. 4459 

Dear Mr. King: 

1101 KING STRE:E:T, SUITE: 501 

ALE:XANDRIA.VIRGINIA 22314 

TELEPHONE 17031 838•5525 

TELEC:OPIER I 7031 5 .. 8 • .. 585 

TELEX 285016 OTESUR 

Enclosed is a Notice of Filing of Transcript of Motion 
Proceedings which I would appreciate your filing with the 
other papers in this case. 

Thank you for your cooperation in this matter. 

Sincerely, /) • 

l...TrLtvu-G 
JFR/bhw 

Enclosure 

CC: R. Bruce Long, Esquire 
Herbert G. Smith, II, Esquire 
Conway H. Shield, III, Esquire 
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R~P.!!ED 
JUL 28 1m 
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V I R G I N I A: 

IN THE CIRCUIT COURT FOR THE COUNTY OF GLOUCESTER 

JIMMIE W. BROOKS, et al., 

Plaintiffs, 

v. CHANCERY NO. 4459 

JANICE MARIE BARBER, et al., 

De fen cants. 

NOTICE OF FILING OF TRANSCRIPT 
OF MOTION PROCEEDINGS 

This will serve as notice to all counsel that a 

transcript of the proceedings which occurred on May 14, 1987, 

before Judge G. Duane Holloway in the Circuit Court of York 

County, was mailed to the Clerk of the Court on July 21, 1987, 

by the Court Reporter. 

John F. Rick 
Thompson & McMullan 
100 Shockhoe Slip 
Richmond, Virginia 23219 
(804) 649-7545 

NORRIS J. WILL!Al1S 
CATHY J. CAUBLE 

By ~ ~' 
Of Counse 
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CERTIFICATE 

I hereby certify that a true and exact copy of the 

foregoing Notice of Filing of Transcript of Motion Proceedings 

was mailed, postage prepaid, this the 27th day of July, 1987, 

toR. Bruce Long, Esquire, Counsel for the Plaintiffs, P. 0. 

Box 1069, Hayes, Virginia 23072, and to Conway H. Shield, III, 

Esquire and Herbert G. Smith, II., Esquire, Jones, Blechman, 

Woltz & Kelly, P. C., Counsel for Sovran Mortgage Corporation, 

2600 Washington Avenue, Suite 700, Newport News, Virginia. 

WLhtB~ 
JOHN F. RICK 

. ,..,.---·---- ....... 
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Jones,Blechman;\Voltz &Kelly, P.C. 
AU.AN D.JONES,I87S.I9S4 
DANIEL SCHLOSSER, l91S-1977 
F.O. BLEOfMAN. 1~·1986 

HERBERTV. KELLY 
RAYMOND H. Sl1Tl1.E 
HARRY J. KOSTEL 
JOHN T. TOMPKINS, Ill 
EDWARD DWIGKT DAVID 
CONWAY H. SHEILD.III 
HERBERTV. KELLY, JR. 
RIOfARD B. DONALDSON, JR. 
MERYL D. MOORE 
ROBERT L. FREEMAN. JR. 

Charles E. King, Jr., Clerk 
Circuit Court of Gloucester 

County . 
P.O. Box N 
Gloucester, VA 23061 

Attorneys and Counselors at Law 
ZliOO WASHINGTON AVENUE 

P.O.BOX78 
NEWPORT NEWS, VIRGINIA Z3607·0078 

DIRECT DIAL NO. 928 

August 5, 1987 

Re: Brooks, et al. v. Barber, et al 
Chancery No. 4459 

Dear Mr. King: 

OF COUNSEL 
ARn«JJl W. WOLTZ 

ROBYN C. HYLTON 

HERBERT G. SMmt,ll 
JAMES R. RIOIAR.DS 
MIOIAEL B. WARE 
JEANNE BYRUM SELPH 
JAMES C. SMml. JR. 

11)4. Z45·2861 
NORFOLK NO. 6Z5·7332 
OUR FILENO. 

Enclosed Is a Notice of Filing of Transcript of Motion Proceedings which I would appreciate 
your filing with the other papers in this case. 

Thank you for your cooperation in this matter. 

Very truly yours, 

JONES, BLECHMAN, WOLTZ & KELLY, P.C. 

HGS,ll/pam 
Enclosure 
cc: R. Bruce Long, Esquire 

John F. Rick, Esquire 
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LAW OFFICES 

lNES 
SLECHMAN 
WOLTZ & KELLY,P.C 
100 Washington Avenue 
Newport News, Va. 

VIRGINIA: IN THE CIRCUIT COURT FOR THE COUNTY OF GLOUCESTER 

JIMMIE W. BROOKS, et al., 

Plaintiffs, 

v. 

JANICE MARIE BARBER, et al., 

Defendants. 

NOTICE OF FILING OF TRANSCRIPT 
OF MOTION PROCEEDINGS 

This will serve as notice to all counsel that a transcript of the proceedings which 

occurred on July 6, 1987, before Judge G. Duane Holloway in the Circuit Court of 

York County, was filed with the Clerk of the Court on July 28, 1987, by the Court 

Reporter. 

This together with the transcripts of the other proceedings presently on file in 

this cause and the accompanying exhibits constitute the record in this case. 

Herbert G. Smith, II 
Jones, Blechman, Woltz & Kelly, P.C. 
2600 Washington Ave., Suite 700 
Newport News, VA 23607 
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·, 

CERTIFICATE OF SERVICE 

I hereby certify that the foregoing Notice of Filing Transcript of Motion Proceedings. 

was mailed this 5th day of August, 1987, to R. Bruce Long, Esquire, P.O. Box 1069, 

Hayes, Virginia 23072 and John F. Rick, Esquire, 100 Shockoe Slip, Richmond, VA 23219. 

fiM-
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A.SSIGN11E!ITS OF SRROR 

1. The trial court erred in refusing to join necessary and 
indispensable parties to the suit. 

2. Tha t~ial court erred in enforcing restricciv~ 
covenancs which are essentially ambiguous and 
unr::=.scna:Ol-:. 

3. The trial cour~ arred by ~ot considering e~trinsic 
evidence which clarified the meaning of the cQvenants. 

. 
~. 7~d ~=id: c0~r~ ~r~~~ in noc Eindiag ~~at ch~ 3roo~3 

plaintiffs had wai7ed their right co re:ief. 
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YA Pe• 26~344 (He .. &. ... , 
At-" 11111• Ul& OlltTIONA'-• 
"'"' ,. u.l c 1110 j(CtPTAaC 10 riDUM. 11Afi01U6, 
MO•tGAGI AIUCI A' 10., 

'ftiiS DIBD, •de &hll 

BOOK 315 PAGE 63 

DEED OF TRUST 

claJ ol October 

CATHY.J, CAUBLR, divorced, unremarried 

VIIOINIA 

• Ia &be,., lf36 ...... 

J, MORRIS JOHNSON, a resident ot the City of Newport Neva, Yirainia, and 
EMMA L, a!!,, a resident of the County of Gloucester, Yirsinia, ,...._1 

WITNISSmt, &ba& the uld panton do pan' aad llllp wl&la a..& WIIIID&r 1o tile ... ,..._ 
t.bl foUowinl propertJ1 1A Ule County of Gloucester 

, eouat)' or el&, ot 

All that certain .tract or parcel of land lyina and beina in Petavorth Maaia­
terial District, Clouceater County, Virsinia, containina 5,0000 acrea, accord­
ina to Plat of Survey heroinoftor roforred to and ahown and designated aa Lot 
13 on Plat of Survey by C, F, Dawson, C, L,S,, doted May 31, 1983, a copy of 
which ia recorded in the Clerk 1s Office of the Circuit Court for Clouceater 
County, Virginia, in Plat book 258, . page 375, and to which reference ia here 
made for a more particular and accurate description of the land hereby con­
veyed, Tosether with a non-exclusive easement of right of way fifty (50) feet 
in width for the purposes of ingress and egroRs at ull times to and from State 
Route No. 614, 

Should the Veterans Administration fail or refuse to issue the guarantee of 
the loan secured by this mortgage under the provisions of tho Servicemen' a 
Readjustment Act of 1944, as amended, within slxty days of the date hereof, 
the mortgagutt horoin awy, aL itH upLiuu, ducluru ull lliUmtj Hucurod by Lhls morL• 
saae tmmediately due and payable. 

CHATTELS• range/ovens vont fana wall ta wall carpet, The axpre11 enumeration 
of tho foregoins items shall not be deemed to limit or restrict the applica­
bility of other language describins in general terms other property intended 
to be covored hereby, 

and allo aU llx&uns now or hereafter a&tached &o ot UJid In conneodoa wl&la &be PraPidJ llawlll d•..a.de 
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BOOK 315PAGE 64 
IN TRUST to seeure &o &he holder thereof the paynumt or a certain promissory note bearing even dc~Le 

berewilb in the principalaum of SEVENTY-NINE THOUSAND AND N0/100--------•• 
DoUars ($ 79 • 000.00 ), with intere11t from date at the 

ra&e of NINE & ONE-HALF per centum ( 9. 50 ~) per annum on the unpaid balance until paid, and 
made ~!_granton, parable to the order ot -Dam MllfGG mfANY, a Virginia corporation at P. o. 

Box lf95, ~ or at auc:h other place as the holder may desi1,'1Uate in writing delivered or mailed to 
~"~~Q pfl'KQ\,a& and interest being payable in monl.hly instaUmenw of SIX IIUNDRED SIXTY-FOUR 
--AND 27/lOODollan ($ 664.27 ) commencing on the first day ot December , 
19 86, and continuing on &he rant day of each month therealter until the note Ia fully paid, except that., 
it not aooner paid, the entire indeb&edneu ahaU be due and payable on the first day of November 

1 
2016. Privilege is reserved to prepay at any time, without premium or fee, the entire indebtedness or any 

pan thereof not lea than the amoun~ of one instalhnent, or one hundred dollars ($100.00)1 whichever it 
leu. Prepa)'ment In full ahall be credited on the date received. Partial prepayment, other than on an 
installment due date, need not be credi&ed until the ncx~ following installment. due date or t.hirtJ days alter 
l&&ch prepaJmen&. whichever il earlier. 

Thla deed ot &rusi it abo liven to secure Lhe rehnbuhemcnt. to Lhc holder ot aaid note and to Trustee!, 
&and an)' purchaser or purehuera under an)# sale or sal~1 u provided by Lbis TrusL, for any and aU costs and 
expensea incurred in respect thereto, including reasonable counsel feett incurred or paid on accoua\t of any 
U&iptlon aL law or In equi~y which may ariM! in respect to LhiA Trust., or Lo indebt.edneu on t.he property 
bere&otore menLioned, or in ob&aining poalftlion of t.bc preanisea after any lillie whic:h mar be made u 
hereinaf&er provided for. 

Thll deed Ia made under the provialona ot § § 55·58 und 55·59 o£ the Code of Virginia and ahall be 
cou&rued &o lmp01e and confer upon t.he parlin hl'Rlo and Lhe beneficiary h"'eunder aU ot t.he duUes, 
rJab&a and obUp&iona prescribed In Mid 1 65-69, and, in Jhor&. lorn1 providCM:I in § 6&-60, Lhe foUowina 
provWoua 

Deterred purchase moneJ. 
Exemptlona waived. 
Renewal or ex&enlion petmi&&ecl. 

Subject Lo ull upon deCuult.. 
IUghL oC ant.lcipuUon reserved. 
Substitution oC trusLee 11eraniLLed und 
such aub1Utution may be made at Lhe 
discrcLion of the beneficiary or beneticiaries 
for any reason what..'IOever. 
An1 ~nastee may acL. 

1. Ia addldoa &o &he mon&bly paymen' of principal and interest, ~he grunLors and their assigns will also 
PI)' &o &he holder ol the note, u tnu&ee, on &he due date of each mont.h until it. is fully paid, a sum equal t.o 
Ull premluma ~hal wiU next become due and payable on policies of rare and other hazard insurance pius 
&ax• and D~MJ~~D~n&l nex1 due, on Ute mortgaged propor~y (uU aa cs~imat.ed by Lhe holder of \he note, and 
ol wblcb &he pantora are notified), leu aU euma already paid therefor, divided by the number of months to 
elapee befON one mon&b prior &o &he date when such premiuma, taxes, and assessments will become 
pa)'ablt, Mach auma &o bt held by &he holder of &he no&e in trust &o pay said premiuma, &axes, and 
......._n&l, or,Jt ........,, appl1 &he eame &owarcl paymen& oC Lhe principal and in&emt. 

2. Thtt agrep&e of Uae amount. payable punuani io the above paragraph and those payable on t.he note 
JeCWecl henb1, ahaU be paid In a 1in1le paymont. each month, to be appUed to the followin1 itema in the 
order at.a&ed: (1) 1"axet, uaeaamenta, lire and oLher hazard insurance premiums; (2) ln&ereaL on the 
lndeb&edneu secured hereby; and (3) amortization of Ute principal of said indebtedness. Any deficiency in 
&he amount of auch acgrepte monthly payment. ahaU, unleu made good prior to the due dat.e ot the nex~ 
1uch pa)'lllent, coutitu&e default under &hia Deed of Trust. At. the option ot the holder ot the no&e, 
pan&on will pay a .. Ja&e charJe" not exceeding tour per centum ot an)f inatalbnen~ when paid more than 
fifteen daya at&er lho due da&e thereof &o cover the extra expense involved in handling delinquenL 
paymen&a, bu& auch .. Jate charge" ahaU not be payable out. of the proceeds of any sale made to satisfy the 
lndeb&ednesa aec:ured hereby unleu auch proceeda are aufficien~ &o diacharae &.he enc.ire indebtednea and aD 
proper~ ud upenaet aecwed ~ereby. 
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a. Oranton will conUnuoUJJy maintain hazard insurance, ot such type or t.ypes and amounts aa the 
holder of the note may from time to time require, on the improvements now or hereafter on said premises, 
and except when payment for alltuch premiums has theret.ofore been made under Paro&,rraph Numbered 1 
hereof, will pay promplly when duo any premium• therefor. All inauronce shall bo carried in companies 
approved bJ &he holder of &be note and tho pollctet and renewola thereof shall be held by \he holder or the 
note and have attached thereto lou pqable elauae• in favor of and in form acceptable to the holder of \he 
note. In event of loa the ll'&nton will live lmmediato notlc:e by maU to t.ho holder of tho note, who may 
make proof ot lou if not made promptlJ bJ &he grAnton, and eoc:h insurance company concerned Ia hereby 
au&horiled and directed to make paymen' tor aueh lou direcUy t.o the holder of the note instead ot to the 
pan&on and &be holder ot the not. join &I,, and &he lnaurance proc:eeda1 or any pod thereof, may be upplied 
bJ the holder of the note at lu option either to lbe reduction of the indebtedneu hereby secured or to \he 
reatoration or repair ot lhl proper\)' dAmased. In event of lorec:loaure of thia Deed of Trud, or other 
tllnlter of title to &he aald premJaet in extincuishmen& of the indeb&ednesa secured hereby. all rilh&, tide, 
IDd lnt.uu& ol &be pu&on Jn and W anr inauranct pollciel \hen ln force lhall paM &o &he pwchuer Of ...... 

ef, fte lrllltoll flutber ...,... to the bolder of the note ulddl&lauiMCI&It&J 
orlstnafttr be due upoa lbe Jeal PIDI*'J aboYO daeribed l& belq uadtn&oocl U:~ llldl wldela •r •• 
:"~!!, ol &he 11rm1 hereof, &he hold• ol &he not. eo-llld renta,mola holder;.:~=-= 
aap ~~-. lltnta tor &ba& plllpOie and parfnla perGeatqe of &be nata coUeo&ecl for lUCia eolltc&lo .. 

CA~~q c?.~- (8UL) 

--------------------(~ 
----------- (IIW.) 

----------CIIW.) 



I'I'A'ftl or VIRGINIA. 
CITYOP 
COUMTY OP YORK 

) 
) 
) 

I, JUdith M, Kluta , a Noau, .....U. tor &be cdtr or oouatr at...w Ia 
U. 8ta&e of Vlqbala, do ..ufy &ba& Cathy J. Cauble , ...._. 
Dame 1a llped &o wrl&lac above, belriDc date OA &be 31st dar o1 October • 
11 8~~ IIDowledpd &be .... befon me 1D JD)' County ad SlatelforenJ4. 

GlftD _.. IDJ llaad&DCI omclaiMII &Ida 

Mr ooemfeetoa .,._ • the 23m 

31st ctarot October 

daJol Pebruazy ,1190 • 

~112~bk 

THIS peed or Truet . wlththeeertlffcate__anne.r 
thereto, Wl'S delivered to the Clerk of the Circuit Court of Glouc:aster 
CounLy, Virginia, on the 7 day of November 19_M. 
admitted tG rocord at 9 :20 o'~,and is r'ICXI did, 

371 

............... ...• \·· n.a .c, .... ,., 
.• ~~ ••••••••• '/~ \.4 .. 1)~ •• :,\, •••••••• -.,~~ ... 

I •. , ... ·~t\ "~ ·-. 
, I.·.· •· \ i 
: ·~.1 .. "'" •: :a 

·t~ • ., I ~ 

·~ . \?. •t·~ . . ·",1 Ia 
' ··'.. i' •• ~ , •• •••••••• •'" !I . ,, ...... . ...•.. ~ I 

·.• ~ .. ·:······· 0~ .J .. . ,., .,~\ ,-..... . ,,, . ....... " ...... 



&DOK ~J2 t~ACE 517 

a, 
THIS OEED, made this /2.. day of August, 1980, between BELROI FARMS, 

INCORPORATED. party of the first part; and RICHARD J. MARGASON and JENNIFER P. 

MARGASON, husband and wife, parties of the second part; 

WITNESSETH: ·That the said party of the first part, for and in con­

sideration of the sum of $10.00 and other valuable consideration to it 

1n hand paid at and before the sealing and delivery of these presents, 

the receipt of which is hereby acknowledged, do hereby grant, bargain, sell and 

convey with General Warranty of Title and with English Covenants of Title 

unto the said RICHARD J. MARGASON and JENNIFER P. MARGASON, husband and wife, 

as tenants by the entireties with the right of survivorship as at common law, 

the following described property, together with all. buildings and improvements 

thereon and all rights of way and appurtenances thereunto belonging, to-wit: 

All that certain tract or parcel of land lying and being 
in Petsworth Magisterial District, Gloucester County, 
Virginia, containing 5.07 acres, more or less, according 
to Plat of Survey hereinafter referred to and shown and 
designated as Lot 3 on Plat of Survey by Charles F. Dawson, 
Certified Surveyor, dated August 4, 1980, a copy of which 
plat is attached hereto and ~ade a part hereof, and to 
which reference is hereby made for a more accurate and 
particular description of said land. 

For source of title see Deed from Vernon L. Green and Virginia R. 
Green to Belroi Fanms, Incorporated, dated August 12 , 1980, 

-and recorded in the Clerk's Office of the Circuit Court of 
Gloucester County, Virginia, prior hereto. 

THIS CONVEYANCE IS MADE subject to the following covenants, conditions 

and restrictions which shall run with the land and be b1nding upon the parties 

of the second part, their heirs and assigns, until June 1, 2000, at which time 

, all."or part of same may be extended for an additional 20 years with the writte 

consent of a majority of the owners of the lots sold by the party of the f;rst 

part: 
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1. Only one (1) single-family dwelling shall be placed on each lot, 

containing no less than One Thousand Three Hundred (1,300) square feet of 

· finished floor area, exclusive of garages and porches. If the dwelling house 

. be two (2) or more stories in height, it shall contain no less than One 

T~ous~nd_..~~y~n:_~und~e~(1,7Q_QJ square feet of finished floor area, exclusive 
<::::::::::: > •. :-~ :• .: . _/?p..~,,u'~ ·I - ·--~~-

j ~- ~ ~ 
'--- _ ___J ; . . -· &u hd 

. . 
I ·----- ... - •···-·--· 

of garages and·porches. ~private garage and the usual outbuildings appur­

tenant to a dwelling shall also be pe~itted, provided that they are con-
• 

structed of such material and s~yle of architecture as shall be in keeping 

with the residence and shall be so located as to preserve, as far as reasonabl) 

can be done, the beauty and symmetry of each lot • 
. . 

2. No lot. except Lot 1, shall be sold, conveyed, demised, leased or 

devised, except as a whole, undiminis.hed entity of one (1) lot as shown on ' 

plat of survey to be referred to with each deed of conveyance from Vernon L. 

Green and Virginia R. Green, husband and wife. 

3. No exterior walls, steps or foundations of any buildings shall 

be of exposed cinder block construction. If cinder block 1s used 1n the 

construction of steps or foundations, it shall be completely hidden from view 

by brick· veneer. All exterior walls, steps and foundations shall in any event 

be constructed in a neat, workmanlike and tasteful manner and in no case shall. 

exterior walls be of stucco construction. 

4. No build1n~s or other structures shall be placed or erected 

closer than One Hundred Twenty-five (125) feet from the center of the fifty 

(50) foo.t road(s) adjoining any lot, _nor closer than fifty (50) feet from the 

sidelines of shid lot. 
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5. No lot or any part thereof shall be used for. a shop, s~ore, factory, 

place of business, or for any commercial purpose, including but not limited 

to, yard sales and other sales of any kind. 

6. No structure of a temporary character, that is, a trailer, basement, 

tent, shack, garage, barn, or other outbuilding shall be used on any lot at 

any time as a residence either temp~rarily or permanently if it can be seen 

from any adjoining lot or from the road(s) adjoining said lot exc~pt that a 

trailer may be occupied on a temporary basis by the owner of a lot during 

construction of a residence on said lot provided that said residence is 

constructed in a reasonable amount of time • 

. 7. No motor vehicle shall be kept where it can be seen from an 

adjoining lot or from the road(s) adjoining said lot unless currently licensed 

with. a current State of Virginia inspection sticker. 

8. No animals, livestock or poultry of any kind shall kept, bred 

or maintained for any commercial purpose. 

9. No part of any lot or any buildings heretofore or ~ereafter 

erected or moved thereon shall be used for any purpose or in any manner which 

will create a nuisance or make such us.e of said premises injurious or offensiv 

to a residential neighborhood. 

10. .This conveyance is made together with and subject to rights of 

others in and to the unencumbered use of t~e easement of right(s) of way 

fifty (50) feet in width adjoining.and encroaching upon sa·id lot for ingress 
\ 

and egress to and from State Route No. 614, as shown on the aforesaid plat of 

survey, which right shall also include the right to improve said right 

of way. 
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11. THIS CONVEYANCE IS FURTHER MADE subject to the condition and 

agreement that the party(ies) of the second part s~all pay the party of the 

first part on or before January 30th of each year Sixty Dollars ($60.00) 

for the repair and maintenance for the roads leading to and from State Route 

No. 614, and in consideration of said payment, the party of the first part 

agrees to maintain said roads through December 31, 1985, after which each 

owner of a lot contained in the land developed by the party of the first part 

shall. be responsible for his prorata share of maintaining and repairing the 

roads serving said lot and the party of the first part shall be relieved 

of all further obligation regarding said repair and maintenance. 

THIS CONVEYANCE IS FURTHER MADE subject to all covenants, conditions, 

restrictions and easements applicable to the tftle to the land herein conveyed 

WITNESS the following signature and seal: 

BELROI FARMS, INCORPORATED 

j/} /' .. / l 
.~--z-_ - y ; .! 

By .<£1¥#a>V'.::J .-........ ....:~~C./~'"""/ (SE . 
President f 
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2. CURRENT OWNEMREF. : YEit NON L •• 
VIRGINIA R. G D. 8. I OO•PG.I98 
C.P.9. 16C!PG.72, .~8. 3C!.PG.25,S.P.i. 
2<iPG. 63, S. P.B. 18PG. 207. 

5. STRUCTURES AND UTILITIES NOT LOCAT­
ED AS PART OF THIS .SURVEY. 
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CHARLES F. DAWSON INC. 
-~""~~ ~~- 8!-"!~!~--­

A MOF!SSIONAI. CORPORATION 

P. 0. BOX 195 
GLOUCESTER , VIRGINIA 23011 

TEL. (104) etS•2993 

-.108 NO: GM • GI0·20•0 8L i 
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THIS .... P.E~ ... J.\WP. ... f.U.l' ..... with tho c!.!rtif icJ tcs .. i\1111~/.~.:d 
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