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IN THE

Supreme Court of Appeals of Virginia
AT RICIIMOND.

Record No. 1499
ORA NEWOOl\tiB

vs.
CHESAPEAI{E & POTOMAC TELEPHONE COMPANY
OF VIRGINIA.

PETITION.

To the Honorable Justices of the Stttpreme Court of Appeals
of Virginia:
·

Your petitioner, Ora Newcomb, respectfully r~presents unto
your honors that Rhe is aggrieved by a final judgment of the
Law and Equity Court of the City of Richmond for the defendant herein entered on the 27th day of J\IIay, 1933, in a certain
acti.on at law then pending- at said court wherein Ora Newcomb
was the plaintiff and the Chesapeake and Potomac Telephone
Company of Virginia, was th~ defendant. The record in this
~ase is appended hereto as a part hereof and from which the
following facts are disclosed:

THE FACTS.
Some years ago the defendant maintained one of its t~le
phone poles in the public thoroughfare between the sidewalk
and curbing of a certain street in the City of Richmond. For
reasons of its own the defendant removed this pole and on
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the same day of the removal :filled up the post hole by the use
of dirt secured from a nearby vacant lot; from this time until
a short while before. plaintiff was injured defendant abandoned this particular spot and made no effort to take care of
the subsidence caused by the natural effects of the weather.
This post hole was immediately opposite the rear gate of
plaintiff's home. A year or more before the accident complained of a rather deep depression had appeared at this spot
about which complaint was several times made to the defendant; about two weeks before plaintiff's injury, upon a complaint made by her, the defendant sent a crew of workmen
who made an attempt to fill the hole caused by the subsidence of the dirt in the post hole; a day or two prior to plaintiff's injury there 'vas a· spell of inclement weather including
rain and the heaviest snow storm of the winter; upon the night
of the injury the surface of the ground at this particular spot
was covered by a thin crust of ice and snow, which had appa.rently collected on top of the loose dirt thrown by defendant's workmen in the depression about two weeks before. Thifi
thin crust of ice and snow gave the area the appearance of
being a perfectly level piece of ground. The plaintiff in
alighting from an automobile about 11 o'clock on the night of
March 7, 1932, stepped irito this area and when her foot broke
through the crust of ice and snow and sank into the loose wet·
dirt in the depression she fell to the ground sustaining a severe injury causing her to suffer a miscarriage and making
it necessary for her to receive prolonged medical treatment,
including two sojourns to a hospital aggregating a.bout two
months and making it necessary for her to undergo one operation. A day or so after plaintiff's injury upon a complaint
~eing registered by her family the defendant sent out a crew
of workmen who again filled up the depression which had
caused the injury.
This statement of facts is fully supported by the evidence.
There was abundant testimony of the existence of a depression at the spot from which defendant removed its telephone
pole some years prior. ··The evidence of the attempt of a crew
of defendant's workmen to fill this depression about two
weeks before March 7, 1932, is uncontradicted; likewise the·
evidence that a day or so after plaintiff's injury there was
plainly visible a depression at the spot which defendant's
workmen filled is uncontradicted. The existence of this hole
or depression after plaintiff's injury is in fact testified to
by one of defendant's·witnesses, a Mr. Kay, who under cross
exaiJ;lination, stated that after hearing of plaintiff's injury,
he had, himself, inspected the spot and found a depression~
It was upon his instructions that defendant refilled this hole.
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ASSIGNMENT ·OF ERRORS.
1Six. bills of exceptions were taken and made a part of the
record from which the following errors appear and are now
assigned:

No. 1. The court erred in refusing to set aside the verdict
of the jury and direct a new trial notwithstanding the said
verdict on the ground that the verdict was contrary to the law
and the evidence and without evidence to support it.
No. 2. For errors of the court in giving instructions" A",
"C" and #1, as set out in bill of Exceptions No.2.
(a) Instruction ''A'' ignored the fact that the evidence
failed to disclose any other possible cause for the existence of
the hole, othe:r than the natural action of the weather.
(b) This instruction likewise failed to instruct the jury as
to the full measure of duty owed the public by the defendant.
(c) This instruction (#c) failed to tell the jury the element of damages in the case of a miscarriage.
(d) Instruction No. 1 given on behalf of the defendant
again failed to tell. the jury of the duty of the defendant to
make a permanent restoration of the roadway after removal
of its pole.
No. 3. For error committed by the court in instructing the
jury orall'y in instruction "X", set out in the third bill of exaeption. This instruction told the jury that the defendant
was liable only for failure to exercise ordinary care and it
likcwis~ permitted the jury to infer that there was some other
agency not disclosed by the evidence which could have caused
this hole and it further told the jury that defendant's duty terminated after it had made a t~mporary restoration of the
surface of the highway.
No. 4. The court erred in refusing instruction '' M'' and
instruction 0-1, asked for by the plaintiff.
(a) Instruction '' M'' set out in bill of exception No. 4
correctly informed the jury as to the full duty owed by the defendant to the plaintiff.
(b) Instruction C-1 informed the jury as to the elements of
damage in a miscarriage case.
No.5. The court erred in its failure to instruct the jury that
the d-efendant was responsible as insurer in this case.
No.6. The court erred in giving instruction #2 on behalf of
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the defendant, .this instruction again telling the jury that
plai~tiff 's ·case was based on negligence alone.
ARGUMENT.
Assignment No. 1. The verdict 'vas contrary to the law and
evidence.
The evidence in this case affirmatively shows that defend~
ant, after filling up the hole on the very day the telephone
pole was removed abandoned the premises and thereafter
made no further effort to take care of the subsidence of the
earth caused by the action of the weather until about two
weeks before plaintiff was injured. The evidence is uncontra.
dieted that there was a hole or depression at the spot which
began. to develop sometime after the telephone pole was removed and it deepened as time went on. The only evidence
to the contrary was a statement made by defendant's witness
C. A. Jordon (R., p. 17) that he had been in the vicinity several times after the hole had been filled up and that he had
seen no depression. It is submitted that the testimony of
plaintiff's witnesses, 1{rs. Morien, Mr. Morien, 1\tir. New~
comb, Mr. Ramkey, 1\'Irs. Katherine Hall and the plaintiff herself, is conclusive of the fact that there was a hole at the
same spot from which the pole had been removed.
The evidence further discloses that defendant plainly
showed by its actions that it was responsible for th•e depression and that' when it assumed such· responsibility and at~
tempted to remedy the situation by sending out a crew of
workmen, both before and after plaintiff 'vas injured~ it ·became responsible for this condition and whether because of
the insufficient filling up of the hole when the pole was removed, or because of the negligent manner in which it attempted two weeks prior to plaintiff's injury to refill the depression, this· makes no difference. In either event the responsibility for the hole was upon the defendant and under·
the evidence the jury could have no alternative other than to
render a verdict for the plaintiff.
·
·
- It is further pointed out that there is not a single line of
evidence which points to any other reasonable hypothesis for
the presence of this depression at this spot other than the
natural action of the weather. The defendant's testimony
fails to set up any reasonable cause for the existence .of this
hole at this particular spot and defendant's own testimony
admits that the. depression in which plaintiff stepped and fell
was at the identical spot where the pole was removed some
years before. 'The evidence further discloses that the exist·
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·ence of this depression constituted a dangerous condition and
was the subject of frequent complaint to the defendant; the
last complaint before plaintiff's injury having resulted in
defendant making an attempt to fill up the hoi~.

ASSIGNMENT OF ER,ROR8 NOS. 2, R AND 4.
Thes-e assiginents will be taken together for the reason that
the same principles of law are involved.
Instruction '' l\r[ '' set out in R., p. 28 was asked for by
the plaintiff and was refused, the court of its own motion giving instruction ''A'' in place thereof.
Instruction '' l\'I'' tells the jury that upon r-emovaf of the
telephone pole the duty devolved upon the defendant to make
a permanent restoration upon the surfac-e of the highway at
this point, but the court refused to do this and merely instructed the jury that it ·was the duty of the d-efendant to restor-e the higlnvay to its former condition. It is submitted
that the plaintiff was entitled to have the jury instructed fully
as to the measure of the defendant's duty in a case of this
kind. There do not appear to be in Virginia any cas·es .where
the facts are identical with the present case. However, the
reports contain t.wo such cases, one from Missouri and one
from New Jersey, which state exactly the proposition contained here.
In the case of Reinauer 'vs. llackensack Water Contpany,
105-A 15, the facts were that the defendant, a public service
corporation, dug a trench across a high,vay, laid a ·water pipe
1herein and then refilled the trench; then packed the trench
and tamped it as tightly as possible but failed to take care of
the subsidence in surface which inevitably took place at the
spot; shortly thereafte~ a depression appeared at the spot
and the plaintiff was injured when thrown off a motorcycle
by the depression caused by the resinking soil in the trench ;
the precise question presented for the determination of the
court was as to the duty of the defendant company to take
care of any subsidence in the refilled trench so· as to effect a
permanent restoration of the surface of the highway. The
following language used by the court and which states the
pl_'oposition as asl\:ed for hy the plaintiff in the inst~nt case
in the refused instruction ''!'I'' clearly defines the duties of
the defendant:

· , ',. •

*·

~

The first ground upon which we are asked to
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set aside the verdict is that, after the company .once restored·
the highway to its normal condition, it was charged with no
further responsibility and that the duty of taking care of any
subsi«;lence which should afterwards occur rested solely upon
the public authorities. Assuming that because this work was
done with the consent of the public authorities and the burden
rested upon them to see that the highway:, after the work was
~one, was maintain€d in a safe and proper condition, that fact
does not, 've think, relieve the defendant con1pany from responsibility. The work done by it was for its sole use and
benefit. .Although it was lawfully done, it was in derogation
of the public right and the burden rested upon it of restoring
the highway to its nonrtal condition and to take care of it, so
far as the public rights are concerned until that restoration
was permanent *' . • ~
.
"The obligation to make a permanent restoration of the
l1ighway being imposed upon the defendant company, it was
hound to use reasonable care, during the process of restoration
to see that persons traveling· in the highway should come to no
harm by reason of the defecthre condition caus€d by it. The
method to be adopted to prevent injury to travelers on the
highway is, of course, to be determined by persons responsible f~r its defective condition provided that the method selected shows reasonable care used for the protection of the
puhl~c. As nothing was done by the defendant for the public safety after the temporary repair of the road, the jury
was justified in holding it responsible for the pl_ain.tiff's injury.''
In this case it ~ill be observed that the court told the jury
the defendant owed the duty not merely of restoring the highway to its former condition, but further to take care of any
subsidence by making a permanent restoration to the end that
no one should come to any harm thereby.
The second case is the case of Merritt vs. Kinloch Telephone
Company, 115 S. W. 19, a Missouri case. Here there was a
depression caused by the sinking of the earth about a telephone pole maintained .by the defendant between the sidewalk and cul'lbing on a street in St. 'Louis; the plaintiff stepped
into t4is depression and was injured. The question at issue
'vas the duty of the defendant to refill the depression caused
by the sinking of the earth about the pole and the court gave
the foll6wing instruction, which, upon appeal, was upheld by
the Appellate Court as correctly stating the law:
''The caourt instructs the jury that it was not only the duty
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of the defendant Kinloch Telephone Company to refill the excavation in a proper and safe condition for the time being but
it was its duty to anticipate and provide for the natural effect of elements upon earth excavated and replaced, and to
use reasonable care so to refill such excavation that the earth
placed th-erein would not, in the natural course of events, sink
so as to leave a hole dangerous to persons lawfully passing
along the street; and if you find and believe from the evid~noo that the defendant, Kinloch Telephone Company, made
the excavation in question and so negligently and carelessly
refilled it that the action of rain or other natural .agencies
upon the earth placed therein caused the same to sink and
leave a hole dang·erous to persons lawfully passing upon th-e
street, and that the plaintiff, while in the exercise of due ·care
on his part, stepped or f-ell into said hole by reason of its
unsaf-e condition, and was injured, then you will find for the
plaintiff against the defendant, Kinloch Telephone Company.''
Here again the court specifically told the jury that the
duty devolved upon the defendant to take care of any subsidence at the spot while in the cas-e at bar the court specifically refused so to charge, not only in the giving of instruction" A" but also in the giving of instruction #l for the defendant and in the giving of the oral instruction #X. ·
It is submitted that since a considerable time had elapsed
since removal of the telephone pole by the defendant and
plaintiff's injury this refusal of the court to instruct the jury
with specific reference to the possibility of subsidence of the
earth in the refilled hole constituted error highly prejudicial
to plaintiff's case.
Defendant's contention in this case is that it .had abandoned
the premises and was therefore no longer liable for the dangerous condition. But this is not a good d-efense. In Jones
on "Telegraph and Telephone Companies", Bectio""' 186, the
law is set 011t as follows:
"It is no defense. for a company to say that the property
which caused the injury has been abandoned or is not in use.''
Neither is lapse of time a good defense. In the case of
Dygert vs~ Schenck, 35 Am. Dec. 575, the court used the following language in speaking of an obstruction to a public
highway.
~'No length of time will legalize a nuisance, for the very
reason that while it continues a mere trifle, no one thinks of
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taking measures to have it removed and thus the public would
be sure to suffer.''
~ This same doctrine is stated in the case of Patten .vs. N. Y.
Elevated R. R. Co., 3 A:bb. New Gases, 3~4, and J.l!lills vs. Hall,
24 .A.m. Dec. 160.

The general proposition that an obstruction in a public
highway constitutes a nuisance is universally admitted. In
Congreve vs. S1nith, 18 N. Y. 79, at page 82, the court states
the rule to be as follows:
·
"The general doctrine is that the public are entitled to the
street or highway in the condition in which they placed it
and whoever, without special authority, materially obstructs
it, or renders it hazardous, by doing anything upon, above or
l!elow the surface, is guilty of a nuisance, individuals sustaining special damage from it, 'vithout any want of due care to
avoid injury, have a remedy by action against the author or·
person continuing the nuisance. No question of negligence
can arise, the act being wrongful.''
.And towards the end of the same opinion it is state.d:
"The defendants were bound at their peril to make and
at all times keep the street as safe as it would have been if
the area had not been constructed.''
In the case of Clifford vs. Dam, 81 N.Y. 52, the defendant
had constructed a coal hole in the sidewalk into which the·
plaintiff fell and was injured. In the headnote the law is
stated to be as follows:
"When permission is granted by a municipal corporation
to ~hus interfere with a sidewalk, solely for private use and
convenience, the person obtaining the permission must see to
it that the street is restored to its original safety and usefullness. ''
·.And in tht:) ~dy of the decision the court said:
. "It is sufficient for the plaintiff to prove that, in ·passing
along the sidewalk, he was injured by this structure which
was appurtenant to defendant's premises. It was not necessary to prove negligence. The action wa,s not based upon negligence,· but on a wrongful act for which the defendants were
responsible.''
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_ In the case at bar, after the defendant had abandoned the
use of its franchise rights at this location, its status in respect of the dangerous condition which it permitted to remain, was just the san1e as that of the defendant in the case
just cited.
In the case of evansville vs. Terre Ha1de R. Co., 19 N. E.
310, 2 L. R.. A. 450, an Indiana case. This entire doctrine of
obstructions of dangers placed in the highway is discussed at
length by the court and in the course of the opinion the following lai1guage is used :
''The right to interfere with a highway is coupled with the
duty to make it as safe as it was before it was disturbed, or
at least to use reasonable care and skill to do so. This duty
is violated if there is a failure to restore it to its former
condition in all cases where the exercise of reasonable care
and skill can affect a restoration. The rule which governs
cases of this kind is thus stated by a. writer of acknowledged
accuracy and ability:
''Whenever an act is authorized to be done in a highway
that would otherwise be a nuisance, the persons or company
to whom the power is given is not only bound to exercise it
strictly within the provisions of the la,v, but. also with the
highest degree of care to prevent injury to the persons or
property of those who may be affected by such acts. Hence,
where a railroad has been pern1itted to lay its tracks along
or across a highway, it is bound to us·e every reasonable precaution to prevent injury to those passing along the higlnvay,
or crossing its track that is laid along or across the highway; and if it fails to exercise a proper degree of care-not
only such as is provided by statute, but also such as is rendered necessary by the character of the obstruction and its
location, having reference to a like reasonable exercise of care
on the part of those approaching the obstruction-it becomes
a nuisance to the extent of its injury to individual rights and
render the company liable in darr1ag~es for all the consequences.' 2 Wood Railway Law, Sec. 271."
There has also grown up a class of cases 'vhich treats the
permitted accumulation of ice and sno'v on sidewalks as nuisances. Thus the rule is stated in Brown vs. J!Vhite, 202 Pa.
t297; 58 L. R. A. 321, as follows:
''Obstructions on the footwalks or the streets of a municipality, whether created by the accumulation of ice or other'vise, e~cept such as are temporarily permitted for a lawful
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purpose, are a nuisance and the party responsible therefore
is liable to the individual injured for his illegal act.''
To the arne effect see Rowen vs. Det. St. RJt. Co., 54 Mich.
496; Dahli'Jt vs. Walsh, 192 Mass. 163; Field vs. Gowdy, 199
Mass. 568; L. tt N. R. R. Co. vs. 1Jf.ulve1·hill, 147 Ky. 360, and
E. Tent&. Tele. ·Co. vs. Parsons, 154 Ky. 801.
There is abundant Vir~inia authority for this same :Proposition In .Appalachian P. Co. vs. Wilson, 142 Va. 468, Judge
West adopts the statement of the doctrine found in Elliott
on Roads as follows:
· ".Any unauthorized obstruction which unnecessarily impedes or incommodes the lawful use of a highway is a public nuisance at common law "" * *."

Our supreme court has always upheld the doctrine that the
public highways of the state belong not partially, but entirely,
.to the public at large, and that any obstruction in the same, be
it upon, above or below the surface, is a nuisance. In City
of Richmond vs. Srnith, 101 Va. 161, the court stated the
rule:
"So far as the right of the public to travel unmolested
over the highway is concerned, the dominion of the people is
absolute and is not confined to obstructions on the surface of
the streets, but extends with equal emphasis to encroachments
upon the public right either belo·w or above the surface.''
In further elaboration of this doctrine, the case of McGrory vs. Garrett, reported in 109 Va. is cited. In this case
the plaintiff was injured while walking along a sidewalk, by
the fall of an awning upon him. The action was defended on
the ground that no actionable negligence was shown. The jury
found for the plaintiff and in sustaining the verdict the court
said (pp. 646, et seq.) :
''The question presented * * * is 'vhether or not a
person maintaining a movable awning in front of his place of
business in a city owes a duty of safety to the public using the
streets, and is liable to a person who, without fault on their
part, is injured by its fall, regardless of· the care and skill
observed in its construction and maintenance. In other words,
that the test of liability is not the lack of proper care on the
part of the owner of the awning, but the fact of. resulting injury, through no fault of the party using the street."
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The court then proceeds to elaborate the doctrine, citing
Wood on Nuisance and Elliott on Roads and goes on to
hold that:
"These authorities and others that might be cited lead to
the conclusion that unless justified by legislative authority
the owner of an awning directed and maintained over a public street, becomes, as to persons .using the streets, an insurer. He maintains the same at his own peril, and anyone
receiving an injury from such alvning, being himself free of
blame, has a good cause of action ap:ainst the owner thereof,
regardless of the question of negligence in the constru:ction
and maintenance of such awning.''
See also to this effect King vs. H artsung, 123 Va. 185. It
is respectfully_ submitted that in the instant case, when the
telephone company abandoned the locality where the pole had
originally stood, as regards the dangerous condition which
remained at the spot they became insurers of the safety of
the public using the street, and the failure of the court to so
instruct the jury was error..
This failure of the court to properly instruct the jury as to
certain essential elements of the plaintiff's case, denied to the
plaintiff the right to whieh she was entitled, namely: to have
the jury told in clear and unambiguous languag-e the basis
of the plaintiff's case. As is said in Michie, Vol. 5, p. 870:
''An instruction which is so indefinite and uncertain as to
be calculated to confuse or mislead the jury, should not be
given." (Citing a long list of cases.)
And on the same page:
''Instructions to the jury which are too general in their
terms, and are indefinite and uncertain in their application,
and which ignore important issues and. facts in the case on
which the case may turn, are properly rejected.'' (Citing
Chambers vs. Great State Council, 76 W. Va. 614, 86 S. E.
467.)

- ''An instruction so general and indefinite in its terms as
to involve submission of· matters of law, to the jury, for determination, is erroneous.'' (Citing Lawrence vs~ Hyde, 77
W. Va. 639, 88 S. E. 45.)
.
.And on page 871 of the same volume: ·
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· ''An instruction which is susceptible of two constructions,
one of which is ·erroneous, and which may, therefore, mislead·
the jury, should not be given." (Citing Va. Central R. R ..
Co. vs. Sanger, 15 Gratt. 230; Boswell's case, 20 Gratt. 860;
Gas Co. vs. J!Vheelin.Q, 8 W. Va. 320.)
•
. And when, in the instant case, the court laconically instructed the jury that it was the duty of the defendant to
use ordinary care to refill the hole and restore the place to its
former condition, it left unexplained and unmentioned the
really basic elements of the plaintiff's case, namely: the responsibility of the defendant to make pennanent restoration
and then take care of any subsidence which inevitably follows
the refilling of any excavation with top soil, and the responsi~
bility of the defendant for maintaining a public nuisance in
the street. The jury could very well, under tl~is instruction,
have believed that defendant did exercis·e ordinary care if
it temporarily restored the higlnvay ·to its former condition.
As to the refusal of the court to give instruction C-1 which
informed the jury the elements of damage to be considered in
a miscarriage case it is enoug·h to be said that although this
constituted error on the part of the court the fact that the
other instructions given virtually precluded the jury from
passing on the question of damag·es makes it Ullillecessary to
argue this aspect of the case.
ASSIGN~iENT

OF ER.ROR #5.

Certain phases of this assign1nent of error have already
been considered in treating assignments Nos. 2, 3 and 4. Suffice it to say here that when the court refused instruction '' M''
which contained plaintiff's theory of the case, and which has
be-en already argued, the duty thereupon devolved upon the
court of instructing the jury correctly as to every essential
particular of plaintiff's case. It is therefore submitted that
·when the court rejected plaintiff's instruction "1\1'' and proceeded to instruct the jury of its own motion in instruction
"A", which instruction failed to tell the jury that when the
defendant company removed its telephone pole and abandoned
the premises leaving a dangerous condition whic~ with the
passage of time amounted to an obstruction of the highway, then the defendant 'vas responsible as an insurer for
any harm thereby caused persons rightfully using the street.
While it is true that no in.struction was asked by the plaintiff on this phase of the case, yet the fact remains that the
court rejected pla~ntiff's instruction presenting its theory
of the case to the jury and later 'vhen the court failed to in-
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struct the jury that defendant was liable under the evidence
as an insurer this constituted reversible error.
The evidence of the hole in the street at the very spot from
'vhich defendant's telephone pole had been rernoved coupled
'vith the evidence of defendants two attempts to fill up the
hole, one before and one imrnediately after plaintiff's injury
places the onus of plaintiff's injury squtrrely upon the defendant. I-Iere we have a public service corporation responsible for a dangerous condition in the street, making an effort
to remedy san1e, which by defendant's own testimony failed in
its object since defendant's witness, Kay, testified there
was a depression at the spot a day or so after plaintiff was
hurt. This establishes defendant's liability as that of an
insurer.
Under the rule of foreign and Virginia cases already cited,
an unauthorized obstruction in a public highway constitutes
a nuisance and the person responsible is liable regardless of
negligence; the defendant in this case is brought under this
rule by reason of the fact that while it is true the telephone
pole originally placed there was done so with legislative sanction, yet when the pole was removed and the premises abandoned this governmental sanction did not authorize them to
maintain a dangerous condition at the spot and the presence
of this hole was certainly outside the scope of the permission
'vhich the telephone company had to plaee a pole in this area.
It is submitted that the failure of the· court to so instruct
the jury coupled ·with the instruction given which told the
jury that the liability of the defendant depended upon their
negligence virtually took the case away from the jury.

ASSIGNJ\!IENT OF ERROR #6.
The court 'vill notice that in instruction #2 given in behalf
of the defendant the court rnagnifies the error set forth in assignment #5 by elaborating upon the negligence theory. It
also magnifies the error conunitted by the court in submitting
to the jury the question of proximate cause. This is error
because under the evidence there was no hypothesis advanced
for the presence of the depression, other than the natural action of tirne and the weather upon the hastily refilled pole hole
of the defendant.
The following sentence in instruction #2 mangifies this error:
"And if the jury believe from the evidence that the defendant failed in this duty and as a proximate result there was a
hole * * *."
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"Proximate result" as herein used, in view of the fact that
no evidence was introduced of any intervening cause or
agency other than tirr1e and the elements of nature, asked the
jury in effect to believe that such natural causes could be considered as being such intervening agencies which would relieve defendant of responsibility. The instruction given by
the court (instruction ''A'') when read in connection with
instruction # 1, offered by the defendant and given, wherein
the court told the jury that:
"When the Telephone Company removed its pole, its duty
was to use ordinary care to restore the place to its former
condition. If this duty was discharged, its responsibility
ended.''
In practical effect told the jury that there was no continu~
ing obligation upon the defendant to make the place safe re·
gardless of the action of time and elements of weather and
this, as we have seen in the cases already cited, was error.
There was a continuing duty resting upon the defendant to
anticipate and provide ag·ainst any and all of the natural
effects of time and 'veather. The defendant having created
by its own act a dangerous condition the duty devolved upon
it to see that no one should come ·to any hann thereby. See
Ahern vs. Oregon Telephone Company, 24 Ore. 276.
In cases where the common experience of' mankind and the
common concensus of prudent persons have recognized that to
do or not to do a certain act is prolific of danger, we may
call the. doing or the omission negligence per se.
When a person or a corporation digs a hole in a public sidewalk of a larg·e ,city, at a point used by the public generally it
has created such a dangerous condition, that it becomes its
duty to use the greatest degree of skill to safely and permanently restore this condition to one of safety, and that where
the evidence shows a failure to so do it is guilty of negligence per se, and that the common experience of mankind and
the common co~1eensus of prudent persons, well recognizes
that to omit to permanently restore the surface of a highway to a safe condition is prolific of danger.
PRAY)nR.

It is respectfully submitted therefore for the reasons herein
set out and for any other errors manifest upon the record
that a writ of error should be awarded; that the judgment entered herein should be reviewed; the errors complained of
corrected; that the assignment of errors should be sustained
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and that the final judgment and verdict should be reversed
and set aside and the case remanded for a new trial and' for
such relief your petitioner prays, as well as for such other
relief as may be granted or may be adapted to the case.
.And your petitioner will ever pray, etc.

ORA NEWCO~m,
By R.OBT. HUGH RUDD,
Of Counsel.
Counsel:

CHAS. W. MOSS,
R. HUGH RUDD,
M. HALEY SHELTON;
State of Virginia,
City of Richmond, To-wit:
We, Alfred E. Cohen and Thos. I. Talley, Attorneys at Law
practising· in the Suprem·e Court of Appeals of Virginia, do
certify that in our opinion there is sufficient matter of error
in the record accompanying this petition to render it proper
that the judgtnent. complained of herein should be reviewed
by the court.
Given under our hands this 23rd day of November, 1933.
ALFRED E. COHEN,
THOS. I. TALLEY.
I hereby give notice that I desire to be orally heard on this
petition.
·
R. HUGH RUDD~ p. q.
Nov. 23, 1925.
A copy of the foregoing petition was this day delivered to
the undersigned.
~fcGUIRE,

RIE·LY & EGGLESTON,
for C. & P. Telephone Co. of Va.

Received Nov. 23, 1933.
M. B. WATTS, Clerk.
January 19, 1934. Writ of error a'varded by the court.
Bond $300.

M. B. W.
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RECORD
VIRGINIA:
Pleas before the Honorable Robt. N. Pollard, Judge of
the Law and Equity Court of the City of Richmond, held
for the said City at the Courtroon1 thereof in the City Hall
on the 21st day of July, 1933.
Be it remembered that heretofore, to-wit: In the Clerk's
Office of the Law and Equity Court of the City of Richmond,
on November 19th, 1932. Ca1ne Ora Newcomb, by Counsel,
and filed her Notiee of Motion for Judgment ag-ainst The
Chesapeake & Potomac Telephone Company of Virginia, a
corporation chartered under and by virtue of the laws of the
State of Virginia, which Notice of ~lotion for Judgment is
in the words and figures following, to-wit:
"Virginia :
In the Law & Equity Court of the City of Richmond.
Ora Newcomb

vs.
The Chesapeake & Potomac Telephone Company of Virginia
(a corporation chartered under and by virtue of the laws
of the State of Virginia).
NOTICE OF

~lOTION

FOR

JUDG~IENT.

To the Chesapeake & Potomac Telephone Company of Virginia:
Take notice that I shall on the 5th day of December, 1932,
move the Law & Equity Court of the City of Richmond, Virginia, for a judgment against you for da1nages in the sum of
$25,000, which sum is due and owing to me by you by reason
of the following· facts and circumstances, to-wit:
I allege that on the 7th day of March, 1932, you
pag-e 2 ~ were a public service corporation engaged in the
business of maintaining telephone service throug-hout the state of Virginia and in particular in the City of
Richmond, and that a necessary ineident in your said business you maintained your own system of telephone wires
throughout said city, said wires being upheld and maintained
by concrete and/ or wooden poles deeply planted in the ground
at frequent _intervals.
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I further allege that some tin1e prior to the 7th day of
1\riarch, 1932, you had erected and planted such a wooden or
concrete pole in the gTound adjacent to the west curbing of
Stafford A venue a short distance south of the intersection of
said Stafford Avenue with Grayland Avenue, in the City of
Iiichmond, Virginia, said pole being planted in that portion
of the public thoroug-hfare betw·een the curbing and the
private property line which is reserved for the· use of pedestrains. I allege that some tin1e prior to lVIarch 7th, 1932, said
pole became loose and fell to the ground, due to the neglig·ent
and careless ~anner in which you and your servants and
agents had erected it, ~uid that said fallen pole was thereupon removed from the premises by you, leaving an open and
unguarded hole on the spot, said open and unguarded
hole constituting a dangerous condition in that you knowingly, negligently and 'vith. reckless disregard for the
safety of pedestrians caused, allowed and penuitted said hole
to remain open and unguarded in said public place.
And I further allege that on the night of March 7th, 1932,
when I was passing fro1n an automobile from which I had
disn1ounted at the curb, to,vard the rear g·ate leading into my
home, which said gate was approximately opposite said hole
which was at this time obscured from my view by
page 3 ~ reason of the darkness of the ·night and a recent
heavy snowfall which covered the top of said hole,
I stepped into said hole and was thereby precipitated with
great force and violence to the ground, said fall resulting in.
great and incurable injuries to me as follows :
I allege that on the 7th day of March, 1932, I was pregnant
with child, and that as the direct result of said fall I suffered
a miscarriage, giving pren1ature birth to said c.hild which was
born dead; I also alleg·e that as a further result of the injuries receiv·ed in said fall, I 'vas permanently and incurably
injured in and about n1y womb, abdon1en and other parts of
rny body, whereby I was forced to spend a long period of time
in a hospital and receiving medical treatment at my home, being unable to resume my usual duties of life, and I have incurred great expense in hospital and medical bills in and
about endeavoring to be cured of said injuries; and I suffered
and still suffer great physical and mental agony by reason of
said injuries and through knowledge of the fact and I suffered the incalculable loss of 1ny child which 'vas prematurely born because of injuries received in the manner as
aforesaid.
And I charge that I have been injured in the amount of
$25,000, as the direct result of your careless and negligent
acts and omissions as aforesaid, in the maintenance by you in
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the public thoroughfare of a dangerous condition amounting
to a public nuisance and that you knew, or in the exercise of
due care, you should have known of said dangerous condition in time to have remedied same.
Wherefore I shall ask for judgment against you in the sum
as aforesaid at· the time and place aforesaid.
Respectfully,
ORA. NEWCOMB,
(By C~unsel.)
CHAS. W. MOSS,
ROBT. HUGH RUDD, P. Q.
page 4

t

A.nd at another day, to-wit: at a Law and Equity
Court of the City of Richmond, held the 5th day of
December, 1932.

Tlus day came the plaintiff and defendant, by counsel, and
on the motion of the plaintiff, by counsel, it is ordered that
· this case be docketed and continued.
A.nd at another day, to-wit: at a Law and Equity Court of
the City of Richmond, held the 3rd day of January, 1933.
. This day mime the plaintiff by counsel and on motion it is
ordered that .the defendant do file his grounds of defense
herein on or before January 10, 1933. It is further ordered
that a copy of this order be served upon the defendant.
- And at another day, to-wit: at a Law and Equity Court of
the City of Richmond, held the lOth day of January, ,1933.
This day came the defendant, by counsel, and by leave of
Court filed herein a statement of the gTounds of its defense
to· this action.
page 5

~

(Filed January lOth, 1933.)

Virginia:
In the Law and Equity Court of the City of Richmond.
Ora Newcomb
178.

The Chesapeake & Potomac Teiephone Company of Virginia.
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GR.OUNDS OF DEFENSE.
1. This defendant is not guilty of any neglig·ence or wrong
alleged against it, and demands proof of each and every alleged fact upon which the plaintiff's supposed cause of action is based.
2. Neither on the 7th day of ].{arch, 1932, nor for several years prior thereto, 'vas any pole of this defendant located at or near the place where the plaintiff claims to have
been injured. While this defendant did, for a time, maintain a pole at or near the said place, such pole was removed by
this defendant several years prior to March 7, 1932. but the
defendant denies leaving an open and unguarded hole on the
spot. On the contrary, at the time the said pole was removed, this defendant properly filled the hole from which
said pole was taken and did not thereafter, in any wise, use
or have any control over the location where such pole had
formerly stood. If there was any hole at said spot on the
7th day of ].{arch, 1932, this defendant neither had knowledge
thereof nor was it made or left there by this defendant or
caused by neglect of any duty owing by it.
·
3. If the plaintiff was injured as alleged, then she, herself, was guilty of negligence which proximately caused or
efficiently contributed to the accident complained of, in this:
page 6 }

The plaintiff well knew the condition of the
ground and surface at the location referred to and
also. knew that it was no part of any walkway or travelled
portion of a street; if the location in question was not in
proper condition, she had actual kno,vledg-e thereof and was
guilty of negligence if she walked <>ver such location and
thereby sustained injuries as alleged.

JOHN .S. EGGLESTON,
PETER OTEY MILLER, p. d.
page 7 }

And at another day, to-wit: at a Law and Equity
Court of the City of Richmond, held the 31st day
of ~arch, 1933.

This day came again the plaintiff and defendant by counsel, and thereupon the plaintiff replied generally to the plea
of contributory negligence heretofore filed herein and issue
being joined thereon, the defendant pleaded "not guilty" and
put itself upon the Country and the plaintiff likewise.
And thereupon came a jury, to-wit: H. G. McCallister, H.
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W. Barbee, J. B. Bland, A. Cameron ~annister, J. E.
Quarles, W. F. Britt and G. L. Barker, being sworn well and
truly to -try the issue joined in this case and having heard the
evidence and arguments of counsel were sent out of Court to
consult of a verdict and after son1e time returned into Court
·with a verdict in the words following·, to-wit:
"We the jury on the issue joined find for the defendant.''
The plaintiff thereupon moved the Court to set aside the
said verdict as contrary to the law and the evidence; because
of the same is 'vithout evidence to support it; for errors committed in the exclusion of evidence offered by the plaintiff;
for the admission of evidence offered by the defendant and objected to by the plaintiff; because of the giving of instructions for the defendant objected to by the plaintiff, and for
the exclusion of instructions offered by the plaintiff; which
motion the Court continued for argu1nent to be heard thereon.
page 8 ~

And at another clay, to-wit: at a Law and Equity
Court -of the City of Richn1oncl, held the 27th day
of May, 1933.
..

. This day caine again the plaintiff and defendant by counsel and the Court having maturely considered the motion of
the plaintiff to set aside the verdict of the jury rendered in
this c~se and award the plaintiff a new trial, doth overrule
the said motion, to which action of the Court the plaintiff by
counsel excepted.
Therefore it is considered by the Court that the plaintiff
take nothing by her bill but that the defendant go thereof
without day and recover against the plaintiff its costs by
it about its defense in this behalf expended.
~Iemorandum: Upon the trial of this case the plaintiff by
counsel excepted to sundry ruling and opinions of the Court
given against her, and on her motion leave is hereby given her
to file bills or certificates of exception herein at any time
within sixty clays from this elate as prescribed by law.

~

And now at this day, to-wit: at a Law and Equity
Court of the City of Richmond, held the 21st day of
July, 1933.
page 9

This day came again the plaintiff by counsel and by leave
qf Court tendered to the Court her six bills of exceptions,
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which weTe received by the Court, signed and ordered to be
made a part of the record, which is accordingly done~
pag·e 10

~

(Filed the 21st day of

July~

1933.)

Ora N ewconib
VS~
.
Chesapeake & Potomac Telephone Company of
BILJ..J OiF EXCEPTIONS NO.

•

Virginia~

1~

. Be it remembered that at the trial of this cause, to-wit, on
the 31st day of ~!arch, 1933, the following evidence was introduced by the plaintiff and defendant as hereinbefore show~
and is, with the exhibits therein mentioned, all of the evidence introdu~ed at the trial of this cause:
TESTIMONY~

· Before Honorable Robert N. Polla~d a~d jury, Rich~ond;
Virginia, l\1:arch 31, 1933:
Present: 1\!Iessrs.· Chas. W. ·Moss and R. Hugh Rudd, Counsel for plaintiff; JohnS. Eg·gleston and P. 0. Miller, Counsel
for defendant.
-

.

· Note: All witnesses were sworn and on niotion of counsel
for defendant they were excluded from the court rooiri.
iJage 11 ~ Ora N e~comb

vs.
Chesapeake & Potomac Telephone Company.
The plaintiff's witnesses testified as follows:
~1"RS.

1\tiORIEN:

· She is a sister of the plaintiff and lives in the same vicinity;
that is near 2401 Grayland Avenue, plaintiff's residence. She
has been living there for sometime. So!ne six or seven years
prior to the date of the accident, ·which occurred on March
7, 1932, defendant maintained a telephone pole between the
curb line and the sidewalk on the wesb:~rn side of Stafford
A venue a short distance south of its intersection with Grayland Avenue. In r~moving· this pole defendant's workmen al-

··-

~.7

-----------

~~
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low~d it to fall doing considerable damage to plaintiff's

house, ~401 Grayland .Avenue. These workmen at the time
the pole was removed filled up this hole; some years later a
depression developed at this spot; this .depression deepened
as time went on. A short while prior to the accident ·workmen
app~ared on the scene and refilled the depression. On the
night of the accident the witness in company with the plaintiff
anq plaintiff's husband returned from a moving picture show
shortly after 11 o'clock p. m. . Several days prior to this
there had been some inclement weather including a heavy fall
of snow. The spot where the depression existed was covered
with snow and ice at the time. Plaintiff stepped out of her
husband's car and immediately fell to the ground. She was
picked up by the witness and plaintiff's husband and carried up stairs in her home at 2401 Grayland Avenue. At the
time plaintiff 'vas pregnant. The witness tried to reach plaintiff's physician, Dr. Blair, on the telephone that night, but
was told that Dr. Blair was out of town. The next day, plaintiff having been· in bed since the fall, she suffered a miscarriage. Complaint was made to the defendant and
page 12 ·} a representative of the defendant, Mr. l(ay ca~e
out and interviewed plaintiff and the witness.
Plaintiff told Mr. Kay that she had fallen in the depression
left by the post hole. Mr. Kay promised to take the .matter up
With the defendant and have the depression refilled; this was
done within several davs from the date of the accident. After
tlie miscarriage plaintiff's condition ·became worse and some
days later, upon his return to Richmond, Dr. Blair visited the
home and still later advised that an operation would be neces-sary. Plaintiff was then taken to Dr. Blair's hospital and
there operated on and treated for a considerable period.
After returning home. it was necessary to return to the hospital a second time and plaintiff finally emerging sometime in
July 1932.
·
· Since that time pl~intiff's health has been considerably impaired; she has been weak and unable to sleep at night.
The depression into 'vhich plaintiff stepped and fell is immediately opposite the rear gate of plaintiff's home. Plaintiff
knew of it and had pas$~d it many times before the night of
the ac~id~t~

MR. MORIEN:
He is plaintiff's brother-in-law. _He knew of the post hole
in question and had seen it many times. He stepped into it
and f·e\} once hi~~~~' ~ut without injuries. He knew o~·
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plaintiff's accident and next day he inspected the hole and
saw the print of plaintiff's shoe in the soft dirt at the spot.
He did not know of his own knowledge of plaintiff's subse.:.
quent miscarriage, but he knew she had been taken to the hospital for treatment and that her health had been subse-·
quently much impaired. The post hole was opposite plaintiff's ·
rear gate and both she and other members of the family, as .
:\Veil as nei~·hhors. know of its existence at this spot. Plaintiff had seen the hole many times and had passed by it o~
numerous occasions.
page 13

~

MR. NEWCOMB:

He is plaintiff's husband. He knew of the maintenance by
the defendant of the telephone pole opposite the rear gate of
his home and of its removal some six or seven years before
the date of this nccident. He knew of the hole having been
filled up by defendant's workmen at the time of the removal
of the pole. Sometime before plaintiff.'s accident a depression
had developed at the same spot where formerly was the post
hole. Complaint had been made from time to time to the
telephone con1pany about this d~pression, but it wasn't until
a short time prior to the plaintiff's accident that it was filled
by the defendant. On the night of the accident plaintiff wa::;
returning with the witness and her sister Mrs. Morien from a
late moving· picture sho'v and there had been a. spe,ll of inclement weather including a snow fall and on this occasion the
depression was before being refilled 'vas covered with a thin
coating of snow. Plaintiff stepped out of the car which was
parked at the curb and immediately fell to the ground. Witness, with the help of plaintiff's sister, Mrs. Morien, picked
her up and carried her in her house where she seemed in con- ·
siderable pain.
· Plaintiff was pregnant and had been for several months.
Efforts were made to reach the family physician, Dr. Blair,
but without Ruccess and the next day while the witness was at
work plaintiff suffered a miscarriage. When the witness re;
turned home at the end ~f the day plaintiff appeare4 tg be
resting fairly comfortably. No other physician wa~ ~u~:
moned, Dr. Blair being still away. Some days later plaintiff's condition having grown worse Dr. Blair c~~e oti~ -~q
the house arid after a subsequent visit informed plaintiff and
witness that an operation was necessary. Plaintiff was· then
taken to Dt. Blair's hospital and an operatig~ per~e:r-~ed~
after which plaintiff returned home. But other trouble developed and she was again taken to the hospital and was~-
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.
~lly discharged in·July. Plaintiff's health has bee~
page 14 ~ apparently considerably impaired as a J;esult ~~
..
the accident. She seems nervous; unable to do her
work and was unable to sleep at night .. This condition existed
up to the time of the trial. . Plaintiff knew of the existenc~
of this hole or depression .as it 'vas opposite her rear gate
and she passed it many times and frequently commented ori
· its pres~nce at the spot.
.·
. ~ DQfendant, after the pole. was remov.ed, filled the hole but
did not do anything in the way of refilling the depression
which afterwards appeared until about two weeks oefore
plaintiff's accident.
.

~IR.

.

.

RAl\fJ{EY:

He is employed by the Pearl J..~aundry and was plaintiff's
laundryman at the time of the accident. In visiting plaintiff's
home shortly be~ore plaintiff was injured it was his custom to
stop his truck opposite the rear entrance of plaintiff's horne
and in doing so he had several times noticed the hole or de-:
pression. It was probably little less than a foot deep, although he had never measured it and in diameter it was
about the size of an average telephone pole. 1t was directly
opposite plaintiff's rear gate. Witness did not know of his
own knowledge of plaintiff's accident, but heard ·she was in the
hospitat
.
J\1RS. KATHERINE HALL·:
~

.

..

.

She was living in the neighborhood at the time of the ac. .
~ident to plaintiff. During the winter preceding the accident
the witness on one occasion had herself stepped into the post
hole, or depression, and it was then over six inches deep.
She had on other occasions seen the hole and knew it was
there. She had heard of plaintiff's injury and had visited
~er in the hospital. Plaintiff knew of the .existence of the
hole and had passed by it many times prior to the accident
DR. GRINNELLS:
.

.~

-

He was assistant to Dr. Blair in. the latter's hospital and
had assisted in treating and operating on plaintiff- and- had
seen her many times ·"rhile she was in the hospital: Dr. Blair
. .
himself had suffered a recent accident and was in
page 15 ~ Baltimore for treatment at the time of the trial.
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DR. DANIELS:
He 'vas interne in the hospital at the time of the operation
and he n1ade up plaintiff's chart. This chart shows that
plaintiff 'vas admitted ·to the hospital on the lOth day of
April, 1932, and remained to ~fay 14, 1932, having undergone
an operation in the meantime. The date of the operation was
April12.
MRS. NEWCOMB:
Plaintiff testified she remembered the circumstances attending the removal of the telephone pole some six or seven
years prior to her accident at which time the pole fell and
did some damage to her house. Defendant's workmen filled
up the hole at the time the pole was removed. Some years
later a depression developed at the spot which was immediately opposite her rear gate. She had herself complained
to the defendant by telephone on numerous occasions of the
existence of the depression but the defendant did nothing until about two weeks prior to the accident when she again complained to the defendant and a crew of workmen appeared
at the scene and she saw them put loose dirt in the_ depression, which they obtained from behind her hen house. A day
or so prior to the accident there was a spell of inclement
weather with considerable rain and some snow. On the night
of the accident the spot was covered by a thin sheet of snow
and ice. She was returning from a late picture show in company with her husband and her sister and on alighting froin
her car she stepped into the loose dirt in the depression and
fell forward injuring herself .in the fall. She immediately
cried out for help and 'vas taken into her house by her husband and her sister. fler foot had sunk in the loose dirt up
above her ankle causing her to fall. She was several months
pre~rnant at the time and instructed her family to call Dr.
Blair, but he was out of town. The next day shortly after
noon she suffered a miscarriage and thought she
page .16 ~ would be alright, but her condition subsequently
grew 'vorse and a w-eek or so later, upon Dr. Blair's
return to the city he visited plaintiff and treated her. Her condition failed to improve and· early in April she went to the
hospital and was operated on, remaining there until well into
1\fay. fler injuries were accompanied by severe pains and
her general state of health was greatly impaired. It became
necessary to return to the hospital in June and on the second
visit she remained well into July. Her general state of health
1
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remained poor however and she was nervous, tired easily and
was unable to sleep at night. This.condition persisted up to
the present time.
After the accident plaintiff's family reported to the defendant about the accid-ent and plaintiff was visited by Mr. Kay,
who informed her that he would have the depression at the
spot filled up and that he would report the matter to the
company. Shortly after ~Ir. J{ay's visit a crew of workmen
appeared and filled up the hole into which plaintiff had
stepped and fallen. Subsequently plaintiff was visited by a
MT. Wright, who said he was from the chiim department of
the defendant company and who promised plaintiff that he
would take the matter up with the company and that the
company would pay all expenses. Subsequently Mr. Wright
offered plaintiff $1!10.00 which plaintiff refused to accept.
Plaintiff well knew of the existence of this hole having
passed directly by it many times. Immediately adjacent to
the hole there was a small tree surrounded by a tree box and
plaintiff had passed by the spot numberless times in crossing
the street and in entering and leaving automobiles.
· On each of the two visits to the hospital she had. had to
undergo operations g·rowing out of this miscarriage. She had
never had a miscarriage before ~Rnd did not remember telling
Dr. McLean about any miscarriage. As a result of the accident she still has to wear ·a surgical support. She
page 17 ~ incurred medical and hospital expenses amounting
to $564.10.

DEFENDANT'S WITNESSES:
DR. McLEAN:
He examined plaintiff about six months before the trial.
At that time the plaintiff gave him the history of her case,
stating that she had a misc~rriage following the accident and
also a miscarritB.ge many years ago. There was no evidence
of any permanent disability and there was at the time of his
examination, nothing wrong with the plaintiff.

DR. MICHAUX:
Together with Dr. McLean he examined plaintiff and corroborated Dr. McLean"s testimony in every way.
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0. A .•JORDAN:

He was foreman of the crew which removed the telephone
pole in question some years ago. H-e remembers it well because of the fact that the pole fell and damaged plaintiff's
house. After removal of the- pole the witness superintended
refilling of the hole which was done by the use of soil secured
from a nearby vacant lot and brought to the spot in buckets~
After refilling, the hole was tamped as tightly as possible,
and a mqund left over the place where the hole had been. Witness had been in the vicinity frequently since that .time and
up until about a y-ear before the accident and he saw the place
where the hole had been and there was no depression at the
spot.

He was a member of the gang which removed the pole and
refilled the hole. He remembers the occasion because of the
fact that th~ pole had fallen. The hole was refilled with cobble stones and dirt from a nearby vacant lot. After the hole
was filled it was tightly tamped and the earth made in a mound
where the hole had been.

R. E.

SMITH~

He was also a member of the gang which ·refilled the hole
after the removal of the pole and he remembers bringing dirt
from a nearby vacant lot in buckets. He did not remember
· ·
what kind of dirt was used, but knew that the hole
page 18 } was tightly tamped and a mound was made over
·
the place where the hole formerly was.

MR. KAY:
In response to the report of plaintiff's injuries he visited
plaintiff at her home the day after and was told by her that
she had stepped into a depression left by a post hole opposite
her rear gate and had fallen, sustaining a miscarriage. Plaintiff did not seem particularly disturbed at the time. Witness
inspected the spot where plaintiff said she had fallen and
found a slight depression which was perhaps !our or five
inches deep. Upon his instructions defendant sent a crew of.
'vorkmen to the spot and filled up this depression.
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(a) Whereupon the court gave the following instructions to
the jury on behalf of the plaintiff, Ora Newcomb:

. INSTRUCTION "A".
The Court instructs the jury that it was the duty of the
after it removed the telephone pole to use ordinary care to fill the pole hole so as to restore the highway to
its former condition. And if the jury believes from the evidence that the defendant failed in this duty and as a proximate
result thereof there was a hole in the highway into which the
plaintiff stepped or f.ell and sustained injuries, 'virile exercising reasonable care for her own safety, then the jury should
find for the plaintiff.
def~ndant

INSTRUCTION "B".
The court instructs the jury that where the defense of contributory negligence is relied upon, the burden is on the defendant to establish such contributory negligence
page 19 ~ by a preponderance of the evidence, unless such
negligence appears from the plaintiff's own evidence or frorn all the facts and circumstances of the case.

INSTRUCTION "0".
The court instructs the jury that if you believe the plaintiff
is entitled to recover, then in ascertaining the amount of such
recovery you may take into consideration in estimating the
damage sustained by her the bodily injuries, the mental suffering, the pain undergone, the eff:ect on her health and nervous system according to its degree and probably duration
as likely to be temporary or permanent, or such of them as
the jury believe exists or existed, and fix such damage at such
just and reasonable amount as they may believe from the
evidence in this case will be sufficient to compensate her for
such injuries.
·
The court further instructs the jury in this connection that
if they believe the plaintiff was entitled to recover in ascertaining the amount of such recovery they may also take into
consideration any hospital or m-edical expense incurred by
her in endeavoring to be cured of her injuries.
(b) And the court gave the following instructions on be-

01:a ·Newcomb v.
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half of the defendant Chesapeake . and Potomac Telephone
Company of Virginia:
INSTRUCTION NO. 1.
. V\.,.hen the Telephone Company removed it pole, its duty
'vas to use ordinary care to restore the place to its former
,
condition. If this duty was discharged, its responpage 20 }- sibility was ended. Therefore, unless you believe
·
from a preponderance of the evidence that the
Telephone Company failed to discharge its duty as herein defined, you will find for the defendant.
INSTRUCTION NO. 2.
The court instructs the jury that negligence cannot be inferred from the mere happening of the accident, but the burden is upon the plaintiff to prove by a clear preponderance
of the evidence that the defendant was negligent in the manner alleged in the declaration, and that the negligence charged
in the declaration was the direct and proximate cause of the
plaintiff's injury, and if the preponderance of the evidence
does not establish these facts the jury should find for the defendant.
INSTRUCTION NO. 3.
The Court instructs the jury that it was the duty of the
plaintiff' to exercise reasonable care for her o'vn safety and
if the jury believes from the evidence that the plaintiff failed
to exercise such care for her own safety as an ordinarily prudent person may reasonably be expected to exercise under
si·miliar circumstances in protecting herself against the injury
con1plained of and thereby contributed to cause said injury,
then the jury should find for the defendant.
~

(c) And after all of the written instructions
were given and after the argument by counsel the
court of its own motion instructed the jury orally as follows:
page 21

INSTRUCTION "X".
If the jury believe from the evidence that there was a hole
in the highway which was caused by the failure of the defendant to exercise ordinary care to fill that hole when the
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pole was removed, so as to restore the highway to its former
condition, and that the plaintiff fell or_ stepped into that hole
and was injured without negligence on her part, then you must
find for the plaintiff. On the other hand, if the jury believe
from the evidence that there was a hole in that highway into
which the plaintiff fell or stepped, and that such hole was
due to any other cause other than the failure of the defendant to exercise reasonable care to fill that hole and restore the
highway to its former condition, then you must find for the
defendant. That is the issue that you gentlemen must .q.ecide.
· And thereupon the jury retired and after a while returned
into court and rendered a verdict in the words and figures as
follows, to-wit: "We the jury on the issue joined find for the
defendant.'' Whereupon the plaintiff moved the court to set
a~ide the verdict of the jury for these reasons :

That the verdict is contrary to the law and the evidence;
is without evidence to support it; for errors the court committed in the exclusion of evidence offered by the plaintiff;
for the admission of evidence offered by the defendant and
objected to by the plaintiff; for the giving of inpage 22 ~ structions for the defendant and objected to by the
plaintiff and for the refusal of instructions offered
by the vlaintiff.
And the court after hearing arguments on said motion by
its order of May 27, 1933, overruled the said motion and entered up judgment on the verdict in favor of the defendant
to which action of the court in overruling the said motion and
._.ntering up judgment as aforesaid. Ora Newcomb, by counsel
excepted and prays that her bill of exceptions may be signed,
sealed and made a part of the record herein, which is accordingly done in due time, this 21st day of July, 1933, after
due notice to the counsel for the defendant, as prescribed by
law.

. ROBT. N. POLLARD,
Judge Law & Equity Court City of Richmond.
page 23
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(Filed July 21st, 1933.)

BILL OF EXCEPTIONS NO. 2.
Be it remembered that on the trial of tl1is cause and after
the jury :had been sworn and ali the evidence for both· plain-
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tiff and defendant had been taken, which evidence is. set out
in bill of exceptions #1 to which bill reference is hereby made
and which said bill of exceptions is made a part hereof~ the
court gave the following instructions:

INSTRUCTION ''A''.
The Court instructs the jury that it was the duty of the
defendant after it removed the telephone pole to use ordinary
care to fill the pole hole so as to restore the highway to its
former condition. And if the jury believes from the evidence
that the defendant failed in this duty and as a proximate
result thereof there was a hole in the highway into which the
plaintiff stepped or fell and sustained injuries; whil~ exercising reasonable care for her own safety, then the jury should
·
find for the plaintiff.
To the granting of the said instruction the plaintiff at the
time objected on the grounds that the evidence in the case
clearly showed that the depression or hole into which plaintiff
stepped and fell and was injured was due to the subsidence
or settling of the soil in the post hole and the neglect on the
part of the defendant to take care of this subsidence so as
to protect pedestrians using the highway in the course of such
settling or subsidence and on the further ground that the said
instruction failed to instruct the jury as to the full duty of
the defendant in a case such as this, to-wit, the duty to effect
a permanent restoration or the surface of the highway as
opposed to the duty to effect a merely temporary restoration, ·
but the court overruled the said objection and gave
page ~4 ,} the said instruction to which action on the part of
the court the plaintiff objected.
And the court also gave the following instruction.

INSTRUCTION NO." C".
The court instructs the jury that if you believe the plaintiff
is entitled to recover, then ~n ascertaining the amount of such
recovery you may take into consideration in estimating the
damage sustained by her the bodily injuries, the mental suffering, the pain undergone, the effect on her health and nervous system according to its degree and probable duration as
likely to be temporary or permanent, or such of them as the
jury believe exists or existed, and fix such damage at such
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just and reasonable amount as they may believe from the evid~~ce in this case will be sufficient to compensate her for such
injuries.
The court further instructs the jury in this connection that
if they believe the plaintiff was entitled to recover in ascertaining the a~ount of such recovery they may also take into
consideration any hospital or medical expenses incurred by
her .in endeavoring to be cured of her injuries.
To the giving of which instruction the plaintiff at the time
objected on the grounds that it failed to instruct the jury correctly as to the elements of damage in the case of a miscarriage, the evidence in the case having shown that the plaintiff
did in fact suffer a miscarriage as a proximate result of her
fall, but the court overruled the said objection to the said
instruction and gave the same, to which action of the court the
plaintiff excepted, and the defendant tendered and the court
gave the following instruction:·
page 25

~

INSTRUCTION NO. 1.

When the Telephone Company removed its pole, its duty
was to use ordinary care to restore the place to its former
condition. If this duty was discharged, its responsibility was
ended. Therefore, unless you believe from a preponderance
of the evidenc·e that the Telephone Company failed to discharge its duty as herein defined. you will find for the defendant.
To the giving of which the plaintiff at the time objected on
the grounds that it was misleading in that it failep to instruct
the jury on the correct duty due from the defendant in restoring the surface of the highway after having removed the pole
and in that the instruction tells the jury in effect that the
defendant owed the plaintiff the duty merely of effecting a
temporary restoration and not a permanent one, but the court
overruled the said objection tp the said in.struction and gave
the sa~e to which action of the court the plaintiff excepted
and now prays that this bill of exceptions ·#2 saving said
exceptions, _may be signed and sealed and made a part of the
record, which is accordingly done and in due time, this 21st
day of July, 1933, after due notice to the counsel for the defendap.t as. prescribed by la.,v.

R.OBT. N. POLLARD,
Judge Law & Equity Court City of Richmond.
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(Filed the 21st day of July, 19'33.)
B~ILL,

OF EXCEPTIONS NO. 3.

Be it ren1embered that on the trial of this case and after
the jury had been sworn and all the evidence for both the
plaintiff and defendant had been taken which evidence is set
out in bill of exceptions #l to which said' bill reference is
hereby made, and after the jury had boon instructed with
written instructions and after the argument of counsel the
court of its o'vn motion orally instructed the jury as follows:
INSTRUCTION NO.

"X".

If the jury believe from the evidence that there was a hole
in the highway which was caused by the failure of the defendant to exercise ordinary care to fill that hole when the
pole 'vas removed, so as to restore the highway to its former condition, and that the plaintiff fell or stepped into that
hole and was injured without neg·ligence on her part, then
you must find for the plaintiff. On the other hand, if the jury
believe from the evidence that there was a hole in that highway into 'vhich the plaintiff fell or stepped, and that such
hole was due to any other cause other than the failure of the
defendant to exercise reasonable care to fill that hole and restore the highway to its former condition, then you must
find for the defendant. That is the issue that you gentlemen
must decide.
To the giving of said ·instruction the .plaintiff at the time
objected on the gTound that the evidence in the case showed
that the hole into 'vhich plaintiff stepped and fell was due to
the negligence of the defendant in failing to take care of the
subsidence nnd Rettling- of the soil "r-hich the hole
page 27 ~ was at first refilled and that no evidence whatso. ever or any other intervening- agency which could
possibly have caused said hole was adduced and further that
said oral instruction failed again to tell the jury the correct
measure of defendant's responsibility in a case of this kind,
but the court overruled the said objection to the said oral instruction and gave the same. to which action of the court
plaintiff excepted and she now prays that his bill of exceptions #3, saving said exceptions, may be signed, sealed and
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made a part of the record which is accordingly done in du~
time, this 21st day of July, 1933, after due notice to the counsel for the defendant as prescribed by law.
ROBT. N. POLLARD,
Judge Law and Equity Court of the City of Richmond.
page. 28
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(Filed July 21st, 1933.)
BILL OF EXCEPTIONS NO. 4.

Be it remembered that on the trial of this cause and after
the jury had been sworn and all the evidence for both plain-:tiff and defendant had been taken, which evidence is set out
in bill of exceptions # 1, to which bill reference is hereby
made, the plaintiff requested the following instruction:
INSTRUCTION "M".
The court instructs the jury that if you believe from the
evidence that the defendant is a corporation whose business
it is to maintain a telephone service in the city of Richmond,
and that in the prosecution of said business it became and was
necessary for them to erect poles along the streets of the city
to carry their telephone wires, then it became and was their
duty upon the removal of any of such wire poles to fill in said
pole holes and restore .Permanently the surface of the public
thoroughfare to its former condition. And if you believe from
the evidence in this case that at the place set forth in the evidence there was in fact such a hole left by the removal of a
telephone wire pole by the defendant corporation; and that
such ·hole was there because of the failure of the defendant
corporation to restore permanently the surface of the street
to its former condition upon having removed the pole formerly located there, and that the plaintiff, without fault on
her part, stepped into said hole and was thereby injured,
then you shall find your verdict for the plaintiff for the full
amount of damages proved.
In this connection the court further instructs you that the
duty of the defendant corporation to permanently restore the
surface. of the street to its former condition upon
page 29 } removal of such a telephone wire pole went further
than merely to fill said hole with dirt which in the
course of time would ventually subside so as to leave another
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depression at the spot. In such a case it was the duty of the
defendant corporation to use reasonable care during restora~
tion by subsidence and filling to see that pedestrians should
-come to no harm thereby.
·
-·
But the court refused to grant the said instruction as offered and in lieu thereof gave instruction ''A'' as hereinbe~
fore set out, to which action of the court in refusing the said
instruction as originally offered by counsel for plaintiff, :glaintiff excepted.
And the plaintiff further requested the following instruction:
INSTRUCTION ''0"-1.
- The court instruct~S the jury that if you believe the plaintiff
is· entitled to recover, then in ascertaining the amount of
such recovery you may take into consideration in estimating
the damage sustained by her the bodily injuries, the mental
suffering, the pain undergone, the effect on her health and
nervous system according to its degree and probable duration
as likely to be temporary or permanent, or such of them as
the jnry believe exists or .existed, and fix such damage at
such just and reasonable amount as they may believ~ from
the evidence in this case will be sufficient to compensate her
for such injuries.
In this connection the court also instructs the jury that if'
you believe the plaintiff suffered a miscarriage of a stillborn
child as a result of her injury, then in arriving at the amount
of your verdict you may take into consideration the physical
pain, suffering and distress of mind as well as any
page 30 ~ impairment of her health, either temporary or permanent, occasioned by such miscarrige.
The court further instructs the jury in this connection that
if they believe the plaintiff was entitled to recover in ascertaining. the amount of such recovery they may also take into
-consideration any hospital or medical expense incurred by her
in endavoring to be cured of her injuries.
But the court refused to grant same and thereupon amended
the said instruction to read as given in instruction '' 0" hereinbefore set out, to which action of the court in refusing to
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grant t~e instruction as offered and in amending and granting
the same as amended plaintiff -excepted and the plaintiff
proserving her exceptions to the action of the court with respect to the· said instruction in this .bill set out tenders her
bill of exceptions #4, and prays that the same may be signed
and sealed and made a part of. the record which is accordingly
Q.one in due time, this 21st day of July, 1933~ after due notice
to the cou~sel for the defendant as prescribed by law.

ROBT. N. POLLARD,
Judge La-w & Equity Court City of Richmond.
page 31 ~

(Filed July 21st, 1933.)

BILL OF EXCEPTIONS NO. 5.
Be. it reniembered that on the tri~l of this ~au.se and aft~r·
the jury had been s'vorn and all the evidence for both the
plaintiff and defendant has been taken which evidence is set
out in bill of exceptions # 1, to which said bill refere-nce is
hereby made, the plaintiff requested instruction # lVI, defining the duties of the defendant in a case of this kind, but the
court refused said instruction and having refused same it became and was the duty of the court to instruct the jury cor-·
rectly as every essential particular of the plaintiff's case anri
as to each and -every duty owing by the defendant,to the plaintiff and_ public, but the court failed in this duty in that it
failed to tell the jury that in causing and being responsible
for an open and unguarded hole in the public thoroughfare
the defendant was guilty of neg·ligence per se in that it maintained a public nuisance for which it 'vas responsible in damages as an insurer and regardless of any question of negligence on its part to 'vhich action of the court in refusing and
failing to instruct the jury the plaintiff excepted and the defendant, preserving its exceptions to the action of the court
as in this bill set out, tenders her bill o£ exceptions $5, and
prays that the same may be si,gned~ sealed and made a part·
of this record, which is accordingly done in due time, this 21st
day of July, 1933, after due notice to the counsel for the defendant as prescribed by law.

ROBT. N. POLLARD,
Judge Law & Equity Court City of Richmond.

Ora Newcomb v. C. & P. Telephone Co.
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(Filed July ·21st, 1933.)

BILL OF EXCEPTIONS NO. 6.
Be it remembered that on the trial of this cause and after
the jury had been sworn and all the evidence for both the
plaintiff and defendant had been taken, which evidence is
set ·out in bill of. ex~eptions No. -1, to which said bill r-eference is hereby made, the defendant offered and the court gave
the following instruction:
INSTRUCTION NO. 2.
.

'

.

The court instructs the jury that negligence cannot be inferred from the mere happening of the accident, but the burden is upon the plaintiff to prove by a clear preponderance
of the evidence that the defendant was negligent in the manner alleged in the declaration, and that the negligen~e charged
in the declaration was the direct and proximate cause of. the
plaintiff's injury, and if the preponderance of the evidence
does not establish these facts the jury should find for the defendant.
To which action of the court the plaintiff excepted on the
grounds that it told the jury that the plaintiff's case was
based solely on negligence and that unless negligence was
proved there could be no recovery, whereas plaintiff's con. tention was that the defendant was liable as an insurer, r-egardless of negligence, for any dangerous condition in the surface of the highway caused by the subsidence or settling of·
the soil in the post hole in question. But the court overruled
the said obj-ection to this instruction and and gave the same,
to which action of th-e court the plaintiff excepted, and now
prays that this bill of exceptions No. 6, saving said
page 33 ~ exception, may be sig-ned and sealed and made a
part of the record, which is accordingly done and
in due time, this 21st day of July, 1933, after due notice to
the counsel for the defendant as prescribed by law.
ROBT. N. POLLARD,
Judge Law & Equity Court of the City of Richmond.
page 34
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I, Luther Libby, Clerk of the Law and Equity
Court of the City R.ichmond, do hereby certify that
the foregoing is a true transcript of the record in the above
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entitled case wherein Ora Newcomb is plaintiff and The
Chesapeake and Potomac T-elephone Company of Virginia is
defendant, and that the ·defendant had .due notice of the intention of the plaintiff to apply for such transcript.
Witness my hand this 8th day of August, 1933.
LUTHER LIBBY, Clerk.
Fee for Record $17.00.
A Copy-Teste :
M. B. W .A.TTS, C.. c.
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