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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 2973
ROBERTA I. SCHAUBAOH, Plaintiff in Error,
versus

J. ANDERSON, Defendant in Error.

PETITION FOR WRIT. OF ERROR AND
SUPERSEDEAB.

To the Honorable Chief Justice and Justwes of the Supreme
. .
Court of Appeals of Virginia:

Your petitioner, Roberta I. Schaubach, respectfully represents that she is aggrieved by a final judgment of the Circuit
Court of the City of Norfolk entered on the 14th day of October, in the yea1· 1944, confirming the verdict of a jury and
requiring her to pay to J. Anderson the sum of six hundred
and forty-five ($645.00) dollars with interest from the 2nd
day of August', 1944, until paid, Fifty ($50.00) dollars attorney's fee, and costs. .A. transcript of the record accompanies
this petition as well as the exhibits introduced at the trial of
the case, duly certified in accordance with the law by the trial
judge.
STATEMENT OF FA.CTS.
This was an action brought by J. .Anderson against Roberta I. Schaubach and anothe.r for the recovery of triple
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damages under the provisions of the Emergency Price Control Act of 1942 for alleged overcharge of rent. The. circumstances under which the case arose and the proceedings therein
are as fallows :

2,..

~The premises numbered 234% Westover Avenue, Norfolk, Virginia, have been owned since 1919 by Roberta I
Schaubach and her husband, George M. Schaubach, each owning an undivided one-half interest therein. They consist of
three apartments, two on t];te second floor and one on the first
floor. The Schaubachs occupy one apartment on the second
floor; the other second floor apartment ( a two-room apartment) and a larger apartment on the first floor are rented
out furnished- Ever since the premises were bought, Mr.
Schaubach has turned over the renting and the income of the
two apartments to his wife, plaintiff in error, who has attended
to all neg·otiat.ions with tenants and all collections of rent,
and who has had exclusive enjoyment of the rentals paid by
tenants ( R., p. 51).
Prior to the second of May, 1943, defendant in error, Anderson, rented and occupied the two-room apartment on the
second floor of the house. The first floor apartment had been
rented until sometime in March, 1943, by a man named King
who paid $20.00 per week rent, the ceiling price; and the plaintiff in error had heard that King had made an application
to the Area Rent Director for a reduction of that ceiling rent
(R., p. 57). When King moved out in March, 1943, no action
had been taken by the Area Rent Director, and plaintiff in
error desired to keep the first floor apartment vacant until
she. le.arned what action would be taken. In the event that
tbe rent should be reduced .she intended to move into that
apartment herself (R,, p. 58),
· Defendant in· error Anderson had been occupying the small
$econd floor apartment with bis wife. The Andersons expected to have Mrs. Kennedy, Mrs. Anderson's mother, to
live with them, needed larger quarters, and Mrs. Anderson
negotiated with Mrs. Schaubaob with a view to renting the
vacant first floor apartment (R., p, 59). All conversations
with r~gard to the rental of this apartment and all payments
of rent therefor during the period involved here were made
by Mrs. Anderson with Mrs. Schaubach, with a few exceptions
a~ to the payment of installments of rent· {R., pp. 39, 59, 49).
Up to this point the evidence is not in dispute.
3"'.
•The.re is a conflict with regard to what was said at the
· time the. a~rtment was rented by Mrs. And~rson from
l\frs. Schaubach. Mrs. Anderson admits that she knew that
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King had been paying $20.00 per .week for the downstairs
apartment and that this was the ceiling rent. ~he claims
t.bat she knew nothing about any application by King· for the
reduction of the rent, and she testuied that Mrs. Schaubach
''said the apartment would rent for $20.00 and I said ·we will
pay $20.00'. She said 'I won't take less than $20.00' '' (R.,
p. 21).
·
Mrs. Schaubach 's version of the conversation is that when
Mrs. Anderson asked that the apartment be rented to lier
she was told that Mrs. Shaubach did not want to rent it at
all until she found out whether the OPA was going to cut
the rent, becausf, if so, she would not want to rent it at a
lesser figure. According to Mrs. Schaubach, Mrs. Anderson
then said that she would pay the $20.00 a week as long as she
stayed in the apartment regardless of what the OPA did; the
Andersons were accepted as tenants on that understanding;
and unless Mrs. Anderson had so agreed the apartment would
not have been rented to the Andersons (R., pp. 59, 70).
The Andersons accordingly moved into the apartment on
May 2nd, 1943 (R., p. 58); and paid rent at $20.00 per week
until March 27th, 1944; that is to say, for a period of fortythree weeks (R., pp. 14-16).
On March 10th, 1944, a letter was written to Mrs. Anderson
from the Office of Price AdJl}inistration in Norfolk, requesting her to come to that office within the next five days for a
"routine check-up'' (Exhibit 2). Both defendant in error
and Mrs. Anderson testified that they had made no complaint
as to any overcharge of rent and that the letter came out of a
clear sky (R., pp. 43, 27). Defendant in error stated that
upon being advised by the OP A that he had since May 2R
1943, been paying $5.00 per week rent in excess of the ceiling
price he made n<l effort to adju,st th.P. overpayment with thr
Schaubaohs and no demand on them for the restitu.tion, of the
excess rent, but immediately brought snit for triple damages
(R., p. 43); and in this he is corroborated by his wife (R., p.
33).
4•
*The evidence further shows that on May 28th, 1943,
an order had been issued by the Area Rent Director reducing the maximum rent for the apartment occupied by the
Andersons from $20.00 per week to $15.00 per week (Exhibit
3). One copy of this order was addressed to Mr. Schanbach
but received by Mrs. Shaubach and not seen by Mr. Schaubach
(R., pp. 60, 53). In accord{Itn,Ce with the invariable c11stom. of
the Office of Priee Administration, and as shown b11 the ordM
its~lf. t1, on'fJJ/ thereof was sent to the Ander.<rnn.s. (Exhibit 3.)
Again the evidence is in conflict as to what occurred after
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the issuance of this order. Mrs. Schaubach testified that she
showed her copy of the letter to Mrs. Anderson and remarked
to her that she had probably gotten the same information.
Mrs. Anderson read Mrs. Schaubach's copy of the order and
said ''Well, Schaubach, I am still going to pay you $20.00 per
week'' (R., p. 60). Mrs. Anderson denies that S.he had any
such conversations with Mrs. Schaubach {R., p. 24), and says
that she had no definite information that the ceiling rent had
be·en reduced until her receipt in March, 1944, of the letter
from the Office or. Price Administration asking her to call for
routine check (R., p. 27).
A most significant ~ircumstance disclosed by the record
without contradiction is the fallowing·: Beginning with the
time the Andersons moved into the first floor apartment and
until June 7th, 1943, Mrs·. Scbaubach issued receipts for each
weekly payment of rent to the Andersons for the amount
actually paid, namely, $20.00. Mrs. Anderson expressly admits having received two such receipts (R., p. 22). After
June 7th the And'3rsons never received from Mrs. Schaubach
any receipt for $20.00. Thereafter all receipts issued and accepted were for $15.00 each. There are in evidence (Exhibit
l) eight receipts dated, respectively, lune 7th, 14th, 21st and
28th, and July 5th, 12th, 19th and 26th, 1943, each for $15.00,
which were prod.need by Mrs. .Anderson in court and which
she acknowledges having received from Mrs. Schaubach (R.•
p. 22). After July 26th, 1943, it appears that no receipts were
given. Mrs. Schaubach stated that Mrs. Anderson requested
that no more receipts be given because she did not want her
mother-in-law to know that the rent bad been cut (R., p. 61).
Mrs. Anderson said that she never asked for any further
5* receipts and never got any (R., p. 25). There •is no question, however, that for eight weeks, beginning June 7th,
1943, Mrs. Anderson made weekly payments of $20.00 to Mrs.
Schaubach and received from Mrs. Schaubach on each occasion a receipt for $15.00. Her explanation of this rather remarkable conduct-particularly strange in view of her statements that she had never agreed to pay $20.00 per week re~ardless of any reduction in the ceiling rent, and that she
did not even know until March.1944, that the ceiling rent.had
been reduced-is far from satisfactory.
She states that Mrs. Schaubach took the $20.00 and said she.
could give a rP-ceint for $15.00 ~ that Mrs. Schaubach made no
explanation of this singular circumstance, and that she, Mrs .
.A.nderson, made r10 request for an explanation. She admits
that ~he th01 <1·ht "there was somethine: odd about it". ShPadmits that she was not in the habit of taking a receipt show1
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ing a payment of less money.. than she had actually paid (R.,
p. 23). ~he further admits that it" occurred to her. that she
was paying more rent than she ought to pay (R., p. 29). She
admits that she should have inquired of the ~chaubachs
whether she was paying· more than the ceiling rent, but made
:no such inquiry, although she suspected that she was paying
more than the ceiling rent (R., p .. 31). Although she had this
suspicion from June 7th, 1943, she not only forbore to make
any inquiry of the Schaubachs, but she said she made no inquiry of the OP A. (R., p. 32). She says ''I thought there was
something wrong. * i1t • I made no inquiry of her and no inquiry of the OP A * * • . I certainly didn't want to pay more·
rent than I was Rnpposed to pay**' •. !'knew I could not be
compelled to pay any more than the ceiling rent". As an
attempted explanation she says that Mrs. Schaubach told her
that she would not rent her the apartment for less than $20.00
and she had to have a place to live; but- in answer to the very
next question she said that she knew that she. could not be
required to pay more than the ceiling price (R., p. 29) ; and
all this in the face of the fact that a copy of the very order
which reduced the rent was sent to the .Andersons on May
28th, 1943. (Exhibit 3.)
The testimony of the defendant in. error on this point is essentially the same as that of his wife. He testified that
68 he knew his wife was •paying $20.00 per week and getting
receipts for $15.00 for each of such payments; that he
knew that the purpose of giving and taldng a receipt was to
show how much money was paid, when it was paid and to
.whom it was paid; that he realized that a receipt should be
accurate; that he thought there was something queer about
the situation, but said nothing to the Schaubachs and made
no inquiry of anybody, although he took it for granted that
he was being charged more rent than he could be legally re·
quired to pay (R., pp. 40-41).
This is particularly significant in view of the admission
of both of the -4.ndersons that in March of 1943, at which time,
according to their statement, they first definitely knew that
they had been overcharged $5.00 per week since May 28th,
they made no effort to adjust the overpayments with the
Schaubacbs, but brought an action for triple damages without any prior consultation whatever with the landlord.
. It is submitted that the inference is irresistible that this
was a deliberate, premeqitated and studied· attempt to build
up a suit for triole damages in a considerable amount.
In the execution of this scheme a warrant was issued by
defendant in error ag·ainst plaintiff in error and her bus..
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band, George M. Schaubach, which was served on them on
March 30, U:144, l'eturnable before the Civil Justice of the City
of Norfolk, Virginia, on April 8th, 1944, claiming $860.00, alleged to represent an overcharge of $5.00 per week for fortythree weeks rental '' plus a penalty three times said excess
pursuant to/Se.ction 205 ( e) of the Emergency Price Control
Act of 1942,with reasonable attorney's fee and costs" (R.,
pp. 2-3). . ' ·.·
The case catne on to be heard before the Civil Justice of
the City of Norfolk, in the Civil Court of that city, on the
21st day of April, 1944, and resulted in a judgment for the defendants (R., p. 3).
From this adverse decision defendant in error prosecuted
an appeal to the Circuit Court of the City of Norfolk and
trial was had in that court before a jury on the 2nd day of
August, 1944. The defendants objected to a trial on that
7• day for the reason that their only witness, one Husemann, '"'who had heard se'Veral conversations between
Mrs. Schaubach and Mrs. Anderson, was ill in the hospital,
but was e:xpected to be discharged therefrom within a few
days, which fact was supported by a doctor's certificate (R.,
pp. ~' 59). The court overruled this objection as well as several motions made by the defendants to the jurisdiction of
the court, all over exception of defendants (R., pp. 8-9), the
case was heard an<l the trial resulted in a verdict for the plaintiff against both defendants for $645.00, plus an attorney's
fee of $50.00 (R., p. 3).
.
A motion was dnly made by the defendants to set this verdict aside as being contrary to the law and the evidence, which
motion was heard on the 14th day oi October, 1944, with the
result that the court set aside the jury's verdict as to the defendant George M. Schaubach and affirmed it as to Roberta I..
Schaubach and entered judgment accordingly (R., p~ 4).
To that judgment plaintiff in error, Roberta I. Schaubach,
seeks, by this petition, a writ of error and supersedeas.

a

ASSIGNMENTS OF ERROR.

First .Assignment.
The Courl erred in overrulin,q the motion of plaintiff in

err-or to dismiss the case on fh.e ground that the Civil Court
was without .i1trisdwtion because the action was one for the
recovery of a penalty of more Ch.an $20.00.

,,
.I
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Second Assignment. A;)
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~~ .

The Court erred in overruling the motion, of plaintiff i~
error to dismiss the case on the g1-ound, that both the Civil
Justice and the Circuit Court of the City of Norfolk were with~
out jurisdiction, for the reason that the action was one to enorce a right under a foreign penal statute.

*Third Assignment.
The Court erred in gr(Jlfl,ting plaintiff's instr11,ction 1-P over
the objection and exception of plaintiff in error (defendant in
the lower court).
Fourth Assi,qmnent.
The Court erred in granting plaintiff's instruction ~-P over
the objection a.nd ea;cevtion of pla-intiff in error (defendant in
the lower court) .
Fifth Assignment.
The Court erred in ref'lMing to grant plaintiff in error's
motion for a continuance on the ground of absence of a material, witness.

ARGUMENT.
First Assignment.
The Civil Justice of the City of Norfolk Was ·witho11,t
J'ltrisdiction. ·

This case was begun in the court of the Civil Justice of the
City of Norfolk. It was "upon a claim for money, to-wit:
for the sum of $860.00 due as follows: $215.00 representing
forty-three weeks rental overcharge for the premises (1st
floor) 2341h Westover Avenue, Norfolk, Virginia, @ $5.00
per week, plus penalty three times said excess pursuant to
Section 205(e) of the Emergency Price Control Act of 1942~
together with reasonable attorney's fee and costs, with interest • • .,, (R., p. 1).
The provisions of Section 205 ( e) of the Emergency Price
Control .Act of 1942 are as follows :
"If any person selling a commodity violates a regulation,
order, or price schedule prescribing a maximum price or maxi-
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mum prices, the person who buys such commodity for use
9• or consumption other than in the course •of trade or business may bring an action either for $50 or for treble the
amount by which the consideration exceeded the applicable
maximum price, whichever is the greater, plus reasonable attorney's fees and costs as determined by the court. For the
purposes of this section the payment or receipt of rent for
defense-area housing accommodations shall be deemed the
buying or selling of a commodity, as the case may be. If any
person selling a commodity violates a regulation, order, or
price schedule prescribing a maximum price or maximum
prices, and the buyer is not entitled to bring suit or action
under this subsection, the Administrator may bring such action under this subsection on behalf of the United States. Any
suit or action under this subsection may be brought in any
court of competent jurisdiction, and shall be instituted within
one year after delivery is completed or rent is paid.''
The jurisdiction of the Civil Justice of the City of Norfolk
is prescribed and limited by the following statutes:
Section 3114 of the Code of Virginia provides that ''the
jurisdiction of Civil Justices shall be the same as that of
Civil and Police Justices., except that the Civil Justice shall
not have jurisdiction of criminal cases or violation of town
ordinances''.
Looking then to the jurisdiction of Civil and Police J ustices, their jurisdiction is prescribed by Section 3102 of the
Code of Virginia. Sub-section (b) provides that they ''shall
have exclusive jurisdiction in all civil matters cognizable by
justices of the peace for the counties, and shall, in addition
thereto, have concurrent jurisdiction with the circuit and civil
courts of general jurisdiction of any claim to damages for
any injury done to the person, which would be recoverable
by action at law if such claims do not exceed $300' '.
If there is jurisdiction in a Civil Justice to decide a case for
the recovery of a fine or penalty under Section 3102 (b), it
must be under that part of said sub-section which makes his
jurisdiction in civil matters the same as that cog11izahle by
e look, therefore, for that jurisdicjustices of the peace.
tion.
Section 6015 of the Code of Virginia thus defines the
10• jurisdiction of •justices of the peace : '' Any claim to
specific personal property, or to any debt, fine or other
money, or to damages for breach of contract, or for any injury due to property, real and personal, or for any injury to
the person, which would be recoverable by action at law or

,v
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suit in equity, shall, when the claim is to a fine, if the amount
of such claim does not exceed twenty dollars, and in all other
cases if the claim does not exceed three hundred dollars (exclusive of interest and costs), b~ cognizable by a justice
• • * ". (Italics supplied.)
It is clear, therefore, that a justice of the peace has jurisdiction in cases involving the recovery of .a fine or penalty
only to the extent of $20.00; consequently, Section .6105, read
with Section 3102 (b), does not confer jurisdiction upon a
Civil Justice in such cases where the amount involved .is
greater than the sum stated.
·
Going back to Section 3102 to ascertain whether any other
part of said Section confers jurisdiction for the recovery of
a fine or penalty on Civil and Police Justices (and, if so., also
on Civil Justices), we find sub-section (d) of that statute
which provides that "the said civil and police justice • •. •
shall have concurrent jurisdiction with the circuit and city
courts of general jurisdiciion in actions at law, except for the
recovery of a fine, when the amount in controversy does not
exceed one thousand dollars, exclusive of interest and costs''.
(Italics supplied.) Jurisdiction for the recovery of a fine is
expressly denied. It is clear, therefore, that there is no jurisdiction whatever in the Civil Justice of the City of Norfolk
under Section 3102 (d) of the Virginia Code to hear any case
for the recovery of a fine or penalty.
.
It may be noted here that the word ''fine" as used in legislative acts. is construed by this court as being the equivalent
of "penalty". ,Western U'l1,ion Tele.graph Co. v. Pett11john,
88 Va. 296, 13 S. E. 431. See also Code of 1887, §1292.
10% ~
•rn the case last cited a warrant was issued returnable to a Justice of the Peace for the collection of
$100.00 under the authority of §1292 of the Code of 1887,
which section reads as follows :
·
"It shall be the duty of every telegraph or telephone company,, upon the arrival of a dispatch at the point to which it is
to be transmitted by said company, to deliver it promptly to
the person to whom it is addressed, where the regulations of
the company require such delivery, or to forward it promptly
as directed, when the same is to be forwarded. For every
failure to deliver or forward a dispatch as promptly as practicable., the company shall forfeit one hundred dollars to the
person sending the dispatch or to the person to whom it was
addressed.''

The Justice of the Peace rendered a judgment against the~
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defendant for $100.00 and costs and the case was appealed to
the Corporation Court of the City of Bristol, the defendant
alleging, inter alia, that the Justice of the Peace '' did not have
jurisdiction of the action to recover the penalty"; but the
Corporation Court affirmed, from which defendant appealed.
This Court upheld the defendant's contention and dismissed
the action,· saying :
'' The said justice did not have jurisdiction under the said
section 1292, providing the penalty in question, no tribunal
being there prescribed.
'' And he did not have jurisdiction under section 2939 of the
Code of Virginia, prescribing for what a just.ice has jurisdiction, which is as follows:
" 'Any claim to specific personal property, or to any debt,
:fine, or other money, or to damages for any breach of contract or for any injury done to property, real or personal,
which would be recoverable by action at law or suit in equity,
shall, when the claim is to a fine or damages for breach of any
contract, or for injury to property, real or personal~ if the
amount of such claim do not exceed twenty dollars ( exclusive
of interest), and in other cases, if the claim do not exceed one
hundred dollars ( exclusive of interest), be cognizable by a
justice.. '
"This is a claim to a fine, and does exceed twenty- dollars.
The jurisdiction of the justice is, the refore, expressly excluded, and this assignment of error is fatal to the pretensions of the plaintiff below (the defendant in error) 2 and the
said judgment is a nullity, the court which rendered it being
without jurisdiction in the premises; and, as this question lies
in Zimine, and the court under review is without jurisdiction,
that ends the case, and there is nothing more before the
court.''

It is clear, therefore, that when a legislature prescribes
that a person, by reason of doing or omitting to do an act
which is forbidden or commanded by law as the case may be~
shall be liable for a payment of money to the party injured
thereby, beyond compensation for the injury, 'such payment,
as construed by this Court, is a fine, as that word is used in
the jurisdictional statutes.
11•
"'It clearly appears from the statutes of Virginia cited
above that the Civil Justice of the City of Norfolk, if he
is not deprived of jurisdiction to hear any case for the re-
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covery of a penalty, is certainly deprived of ·jurisdiction to
hear any such case where the claim exceeds $20.00.
It remains therefore to ascertain whether or not the triple
damages provided by Section 205 ( e) of the Emergency Price
Control Act of 1942 constitute a penalty. If so., there was no
jurisdiction in the Civil Justice of the City of Norfolk to hear
this case. In the consideration of this point it may be noted
in liniine that the warrant here sought the recovery of a
penalty eo nomine. It was upon a claim for '' $215.00, representing forty-three weeks overcharge * * *, plu,s penalty
three times said excess pursuant to Section 205 ( e) of the
Emergency Price Control Act of 1942, together with reasonable attorney's fee" (R., p. 1).
Citation of authority is hardly necessary to establish the
point that a justice, who derives all jurisdictional authority
from statute, can exercise only such jurisdiction as is expressly conferred upon him; that any act beyond such jurisdiction is utterly void and of no effect; that when a cause of
action is not within the jurisdiction granted by statute the
court will dismiss the suit at any time upon notice thereof;
and that it must be apparent from the record that the acts
of the court are within its jurisdiction. If aut110rity is needed
for these propositions it may be found in Western Union
Telegraph Co. v. Pettyjohn, supra, 88 Va. 296, 13 S. E. 431;
Martin v. City of Richmond, 108 Va. 765, 62 S. E. 800; Richmond v. Sutherland, 114 Va. 688, 77 S. E. 740; TVaU v. Americoo Bank & Trust Co., 159 Va. 871, 167 S. E. 425.
Let us determine, therefore, whether the provisions of Section 205 ( e) of the Emergency Price Control Act of 1942,
which defendant in error has expressly construed to be the
award of a penalty, can reasonably be construed in any other
way.
This Court has recently had occasion to consider a Federal
statute providing for the payment of double damages,
12• in the case of Tidewater *Optical Co. v. Wittkamp, 179
Va. 545, 9 S. E. (2d) 356. The statute there under examination was Section 16(a) of the Fair Labor Standards Act of
1938, which provided that for failure to pay the minimum
wage or overtime compensation the employer was liable to
the employees "in the amount of their unpaid minimum
wages, or their unpaid overtime compensation, as the case
may be, and in an additional equal amount as liquidated damages". That statute provided, as does Section 205 ( e) of the
Emergency Price Control Act of 1942, that action for the recovery of such liability might be maintained ''in any court of
competent jurisdiction''.
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This Court held that the Fair Labor Standards Act did not
violate Section 256 of the Federal Jurisdiction Code providing that jurisdiction of a snit for penalties and forfeitures
incurred under the laws of the United States was vested exclusi velv in the Federal courts.
The point presented here is different and so is the statute.
In the Fair Labor Standards Act the measure of recovery
was double the amount of the unpaid wages. This has been
construed by many courts to be only reasonable additional
compensation and intended to be as liquidated damages ; and
the Act itself provides that the additional payment i,'J liquidated damages. No provision is made for the recovery of an
additional amount by any one other than the employee affected; nor is there any provision for the forfeiture of a flat
sum regardless of the amount involved. Looking at Section
205 ( e) of theEmergency Price Control Act we find a very
different situation. In the first place there is no statement in
this statute., as there is in the Fair LalJor Standards Act, that
the additional recovery is allowed ''as liquidated damages".
The whole purport is quite to the contrary. The purchaser
(tenant) ''may bring an action either for $50.00 or for treble
the amount by. which the consideration exceeded the applicable maximum price, whichever is the g·reater". From this
it follows that if the overcharge was $1.00 ( or, for that matter, one cent) the action might be for fifty times (or five thousand times) the amount of the overcharge. Such a pro13• vision manifestly cannot be •the most elastic interpretation be considered one for liquidated damages. It is
a penalty and cannot reasonably be construed as anything
else.
Fortifying this construction there is a further provision
that under certain circumstances the suit may be brought;
not on behalf of the overcharged buyer or tenant, but by the
Administrator on behalf of the United States. It is too clear
for reasonable argument that a statute which provides for
the recovery of an overcharge, with triple damag·es, to be
paid not to the injured party but to the sovereign is a fine or
penalty and nothing else.
A Federal statute very similar in its provisions to Section
2_05 ( e) of the Emergency Price Control Act is Section 7 of
the Sherman Anti-Trust Act, {l.5 U. S. C. A., Section 15)
which provides that '' Any person who shall be injured in his
business or property by any other person or corporation by
reason of anything· forbidden or declared to be unlawful by
this Act, may sue therefor in any court of the United States
in tlie·district in which the defendant resides or is found, without respect to the amount in controversy, and shall recover
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three-fold the damages by him sustained, and the costs of the
.
suit, including a reasonable attorney's fee".
This provision came under review in the case of Haskilt v.
Perkins (D. C. N .•J. 1928), 28 Fed. (2d) 222, which held that
the provisions of the Sherman Act were purely penal and did
not survive the death of the defendant. Quoting from the
debate incident to the enactment of this Act the opinion presents the language of Senator Hoar of Massachusetts as fol ..
lows:
"We might perhaps say that a person who,owed to another
a sum of money under an obligation solely the creature of a

statute of the United States might recover in any state court;
and if the obligation were created he could recover it equally,
whether he said so or not; but we cannot say that a state
court shall be clothed with jurisdiction to enforce a claim for
threefold damages suffered, which is purely penal and punitive.''
In the Haskill case an appeal from the District Court was
dismissed by the Second Circuit in Perkins v. Raskill., 31 Fed.
(2d) 53; and a writ of certiorari was denied by-the Supreme
Court of the United States in Haskill v. Perkins, 279 U. S.
872.
13 (a)*
·The provisions of §205 (e) of- the Emergency
Price Control Act of 1942 are the subject of a most
illuminating and powerful opinion by the Supreme Court of
California in the case of MilJer y. IJ,Jwnicipal Co'l.t-rt of the Oity..
of Los 4nfJEUB, l ~ c . (2db~The point at issue there
was whether the Mumc1pal ourt of Los Angeles could be
compelled to take jurisdiction of a consumer action for triple
damages similar to the one here presented. In that case. the
jurisdiction of the Municipal Court was established for the
recovery of money not to exceed $50.00; and the action was
for exactly $50.00. The Municipal Court had declined to take
jurisdiction, holding that the action was one for the imposition of a foreign penalty, and, therefore, was not enforcible
in any State court.
The Supreme Court of California agreed that the action of
the Emergency Price Control Act under review did impose a
penalty, but held that '' a State court, otheru.,ise compelled, to
exercise jurisdiction over the subject matter, the parties, Q/fta
thP. amount in controve-r.<~y, must assume jurisdiction of an
action created by federal law enacted pursuant to a. legiti..
mate federal function, regardless of whether or not that action be considered either as penal or as furthering the gov.ernmental interest''. (Italics supplied.)
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Bttt the California Supreme Court did hold that §205 (e)
was a penalty, and its reasoning on this point seems unanswerable. The Court is referred to the opinion, §§17 and 18,
pages 308 to 310 of 142 Pac. (2d), which are too lengthy for
insertion here.
In the Mill er case the California Supreme Court decided
these points: (1) that 205{e) imposed a penalty; (2) that
notwithstanding that fact a California court which was
clothed with jurisdiction as to the subject matter, the amount
in controversy, and the parties by California law, had and
must take jurisdiction to try the action; (3) that the :Municipal Court had such jurisdiction since it was authorized by
California law to hear cases for the recovery of money not
exceeding $50.00, and the amount sought to be recovered was
within the jurisdictional limit..
It may be noted that this case is authority against the contention made in this brief under the Second Assignl.3 (b) • ment of Error; bnt it is the *strongest sort of authority on the point urged under this First Assignment of Error.. It holds that the State court must be authorized by State law to assume jurisdiction for the recovery
of a penalty in the amount sued for., in order to have jurisdiction of a triple damage suit brought pursuant to ~205(e).
Even more closely identical with the instant case is Hovkins v. Barnha'fdt (N. C. 1943), 27 S. E. (2d) 644. Here the
consumer's action for $50.00 penalty, plus attorney's fee, was
instituted originally before a justice of the peace, who gave
a judgment for the plaintiff in the sum of $50.00 plus $30.00
attorney 1s fee. The case was appealed to the Superior Court
of Cabarrus County and tried de noi,o, and there resulted in
a judgment for plaintiff for $50.00 plus $25.00 attorney's fee,
and an appeal was taken to the Supreme Court. The question
of the jurisdiction of the justice of the peace was raised ex
mero motu by the Supreme Court of North Carolina, and in
the course of its opinion the Court said: -·
'' A justice of the peace can only exercise the powers conferred upon him by the constitution, and statutes in harmony
with it; his jurisdictional authority is not enlarged by principles of law applicable only to courts of general jurisdiction; nor can he adopt methods of procedure or exercise his
authority in ways not strictly allowed by law. He may do
only what the statute allows him to do • 411 • . ' '
The court then proceeded to bold that the $50.00 demanded
was a penalty; and that nnder the Constitution and Statutes
of North Carolina the justice had jurisdiction of an action to
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recover a penalty not exceeding $200.00. But it further held
that the justice had no jurisdiction to fix or award any attorney's fee in any proceeding.
The opinion considered the contention of the plaintiff that
§205 ( e) conferred jurisdiction on the justice to the same extent as if it had been enacted by the Legislature of North
Carolina. And in answer and refutation of this argument the
opinion declared as follows :
"It must be noted, however, the subsection upon which appellees rely provides that any suit or action brought under
said subsection may be brought in any court of com13 ( c) * petent •jurisdiction. 'Congress cannot confer jurisdiction upon a State Court or any other Court which
it had not ordained and established'. 14 Am.•Jur., Courts,
sec. 162, p. 365; Walton v. Pryor, 276 Ill. 563, 115 N. E. 2, L.
R. A. 1918E, 914; Id. 245 U.S. 675, 38 S. Ct. 10, 62 L. Ed. 542.
The Congress, in the enactment of the Emergency Price Control Act of 1942, did not undertake to confer jurisdiction upon
any court for the enforcement of the provisions contained in
the- subsection of the act under consideration. But, on the
contrary, the Congress placed upon t.be ag~rieved party the
responsibility of instituting the suit or action in a court of
competent jurisdiction.
"We are of the opinion, and so hold, that neither the Constitution of North Carolina, nor the statutes enacted pursuant thereto, give jurisdiction to justices of the peace in an
action for a penalty plus reasonable attorneys' fees to be
fixed and awarded by the court. It follows, therefore.~ the
justice of the peace having been without jurisdiction, the
jurisdiction of the Superior Court was derivative only and
limited to the powers which the justice of the peace could
have exercised. ( Citin~ numerous authorities.)
"Whether or not a justice of the peace would have jurisdiction of an action for a penalty not in excess of $200., under
the Emergency Price Control Act of 1942, if no attorney's fee
was demanded or awarded, is not presented on tl1is record
and, therefore, not decided. Hall v. Chant-is, D. C. Mun. App.
31 A. 2d 699. Jurisdiction is determined bv the amount demanded in good faith, Tillery V. Benefit Ffociety, 165 N. C.
262, 80 S. E. 1068, or by the character of the relief sought.
•• 8

"For the reasons stated herein, the action is dismissed."
Summarizing: Suppose the provisions of ~205 ( e). ini-:tead
of being a federal enactment had been enacted by the Legi8lature of Virginia, including the provision that suit or action
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thereunder may be brought in any court. of competent jurisdiction-there would remain the obligation upon the plaintiff
to select a court which, under the laws of Virginia, is clothed
with jurisdiction to hear and determine this case. The Legislature of Virginia has seen fit to deprive the Civil Justice
of jurisdiction to hear and determine any case for the recovery of a fine of more than $20.00 ( at the most). This
Court has held that a forfeiture or penalty prescribed by
statute is a :fine. Consequently, the court of the Civil Justice
is not a court of competent jurisdiction. The Civil Justice
is without jurisdiction accorded by the Statutes of Virginia,
and §205 ( e) does not even attempt to confer jurisdiction 11pon
that particular court.
.
14•
•rt is submitted upon the foregoing that the Civil
Justice of the City of Norfolk was without jurisdiction
to hear and determine this case and that the same should have
been and should be dismissed.
8 econd AssitJnme,,nt.
No Virginia Court Has Jurisdiction to Hear This Case.

This point bears close analogy to the contention presented
under the First Assignment of Error. If the provisions of
Section 205 ( e) of the Emergency Price Control Act of 1942
provide for the recovery of a penalty-and we think we have
demonstrated beyond all question that they do-then state
courts will not enforce the penalties therein prescribed.
It is a familiar principle of law and a rule universally accepted that penal statutes will not be recognized or enforced
in jurisdictions other than those in which they are enacted.
This applies to the dual set-up of Federal and State courts
which exists in this country. Courts of the United States
have no power to execute the penal laws of individual states,
Gwin v. Barton, 6 Howard, 7; and the courts of a state will
not take jurisdiction of a suit to recover a penalty prescribed
by the law of the United States, Huntington v. ...4.ttrill, 146
U.S. 657. The case last cited is authority also for the proposition that whether the statute sought to be enforced is penal
in its nature is determined by the court in which the suit is
brought-that is., by the court of the forum, and the court of
the forum is not bound to hold that the statute is penal or
otherwise because of a similar holding by the courts of the
jurisdiction where it was enacted. Nesbit v. C,la.rk (Pa.), 116
Atl. 404, 25 A. L. R. 1046 (Cert.den. 258 U. S. 621); Huntington v. Attrill, supra, Gardner v. Rumsey (Okla.), 196 Pac. 941,
25 A. L. R. 1411.
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lt,or a full and comprehensive review on this point the court
if!! cited to the annotation to the cases in 25 A. L. R. just above
noted, and to the discussion in 23 .Am. Juris., page 646, et
seq.
·
15•
""Upon the authorities cited it is respectfully. submitted that the provisions of Section 205 ( e) o·f the
Emergency Price Control .Act of 1942 are penal in their nature; that this Court has the power so to declare regardless
.of the holdings of any other courts; and that in consequence
the recovery sought cannot be allowed by any court of. the
State of Virginia. Upon this ground the case should be
dismissed.

Third Assignment.
The Granting of Instruction 1-P Was Prejudicial
Error.
This instruction is found on Record page 77, and reads as·
follows:
''The Court instructs the jury that if you believe from the
evidence that the ceiling price fixed by the Rent Director of
the office of Price .Administration for the apartment involved
in this action was $15.00 per week, beginning the 28th day of
May, 1943, and that the defendant leased said apartment ancl
collected from the plaintiff from May 29, 1943, to March 27;
1944, $20.00 per week, or $5.00 per week in excess of the ceiling price, during the said forty-three weeks, then you .are
instructed to bring in a verdict for the plaintiff in the sum
of three times the amount over-charged, plus a reasonable
attorney's fee."
The objection of plaintiff in error to the granting of this
instruction was that it "is misleading and as offered is not
a correct statement of the law. The law does not permit any
tenant knowingly to continue to pay rent in excess of the
legal maximum, knowing that such payments are in excess
of the legal maximum., as foundation for a suit for treble
damages. If a tenant, knowing that the payments of rent are
in excess of the ceiling price, continues to make such payment
without protest and then subsequently, without seeking any
adjustment for such overpayment, institutes an action for
treble damages, such tenant is not entitled to recover treble
damages for the over-payments so knowingly made'' (R., pp.
77-78).

Supreme Court of Appeals of Virginia

18
6

Reviewing the evidence on this point it will be recalled that Mrs. Anderson acknowledged receiving from
plaintiff in error on July 26, 1943, eight receipts, each for
$15.00, whereas the payment in each case was actually $20.00
(R., p. 22). Mrs. Anderson admitted that she thought she
was paying more rent than she ought to pay; she said she
thought there was something wrong·, but made no inquiry
either of Mrs. Schaubach or the OPA, and she knew she could
not be compelled to pay any more than the ceiling rent (R ..,
p. 29). A copy of the very order reducing the rent was sent
to her husband on May 28, 1943 (Exhibit 3). Defendant himself testified that he knew about the discrepancy between the
payments -and the receipts; that the receipts were shown to
him by his wife when she got them about July 26, 1943; that
he took# for granted that he was being charged more rent
than he could be legally required to pay, but made no inquiry
of anybody (R., pp. 40-41). ·
Ther·e is a familiar principle of law in this State, laid down
in Massie v. Firmstone, 134 Va. 450, 114 S. E. 652, and followed in numerous subsequent decisions, that "no litigant
can successfully ask a court or jury to believe that he has not
told the truth. His statements of fact and the necessarv inferences therefrom are binding upon him. He cannot be ·held
to ask that his case be made stronger than he makes it, where,
as here, it depends upon facts within his knowledge and as
to which he has testified''.
Here we have a plaintiff who knew that he was paying
$20.00 per week rent; he knew that he could not be legally.
charged more than $15.00 per week after May 28, 1943; he.
knew that for eight weeks thereafter., although be paid in
each of those weeks $5.00 more than the ceiling price, he re-·
ceived a receipt for only $15.00. By his own testimony he
took it for granted that_ he was bein,q over-charged and being
made to pay more rent than he could be legally required to.
pay (R., p. 41). In the face of this he continued to pay rent
of $20.00 each week for thirty-five succeeding weeks, "taking
it for granted" that each of said payments represented
17• an overpayment of $5.00 and without the ~least inquiry
or investigation. At the end of the forty-three weeks,
without any request for adjustment or repayment of the over·
charge, he brought a suit for triple damages.
That such conduct is inequitable and reprel1ensible is too
apparent for comment. It is also legally indefensible.
In 1 Sutherland on Damages, Sec. 88, the rule is stated
thus:
16•

~

Roberta I. Schaubach v. J. Anderson.

19

''The law imposes upon a party injured by another's breach
of contract or tort the active duty of using all ordinary care
and making all reasonable exertions to render the injury as
Jig·ht as possible. If by his negligence or wilfulness he allows
the damage to be unnecessarily enhanced, the increased loss,
that which was avoidable by the performance of his duty,
falls upon him.''
·
This rule of law was expressly approved by this Court in
Hannan v. Dusch, 154 Va. 356, 153 S. E. 824. In that case,
quoting from the West Virginia case of Huntington Easy
Payment Co. v. Parsons, 57 S. E. 253, 125 Am. St. Rep. 954,
this Court, speaking through Mr. Chief Justice Prentis, said,
on page 377 of 154 Va. :
'' But the measure of damages in such a case, the amount
of the recovery, is quite another matter. Equitable considerations enter into it, although the right of recovery is
founded on the law and the remedy is a legal one. The amount
to be recovered must be proportionate to the extent of the
injury, and when the injured party has failed or refused to
lessen his injury by such prudent action and reasonable exertion as were in his power, recovery will be denied to him to
the extent of his failure of duty. This is a general rule, applicable when the circumstances warrant it, on the adjustment of a great many classes of demands". ~ * '"'
'' Two principles should, in cases like the present, be impressed upon juries : 1. The plaintiff should recover only
such damages as have directly and necessarily been occasioned by the defendant's wrongful act or default; and 2.
That if the plaintiff by reasonable exertions or care on his
part could have prevented such damages, he is bound to do
so; and so far as he could have thus prevented them, he cannot recover therefor."
We believe that from a .reading of the record in this case
the conclusion will be irresistible that the agreement,
18* when the Andersons first *rented the apartment was
that they would continue to pay $20.00 per week regardless of any reduction of the maximum rent from that figure,
although this is denied by them. But it is without denial that
they received a copy of the order reducing the rent on May
28, 1943. (.As a matter of fact, the plaintiff himself introduced the order as Exhibit No. 3, R., p. 36.) He knew therefore on or about May 28th that the rent had been reduced
from $20.00 per week to $15.00 per week, notwithstanding
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which he continued to pay the $20.00 for forty-three weeks
thereafter, without protest either to the Schaubachs or to the
Office of the Area Rent Director.
If there is any doubt as to the soundness of the statement
just made (and we think there.is none whatever) there certainly can be no doubt about the adniitted fact that about
July 26, 1943, he was handed the eig·ht receipts for $15.00
each, one for each of the eight preceding weeks; whereas., he
knew that for each of said weeks he had actually paid $20.00,
and according to his own admission he thereupon ''took it
for granted'' that he was being overcharged, notwithstanding
which he continued for thirty-five additional weeks to pay
rent at $20.00 per week, without protest, inquiry or investigation.
.
Under these circumstances and upon the strength of the
authority above quoted, we maintain that Anderson should
not be permitted to recover any part of the over-charge, since
he knew from the beg·inning of the over-payments that he
was paying $5.00 more each time than he was obliged or could
be requ_ired to pay. In the alternative we maintain (if the
Court should believe that' Anderson did not know until ,Julv
26th that he was being over-charged) that he should not b..e
permitted to recover any part of the over-charge which accumulated after July 26th, 1943. Most certainly, he should
. not be permitted to make a series of payments which he knew
were in excess of what could be legally required and later use
the payments, made with knowledge that they were contrary
to the law, as the foundation for a suit for triple damages.
But Instruction 1-P takes no account whatever of this phase
of the evidence. It is a finding instruction and told the jury
to find for the plaintiff in three times the amount of the
19• over-charge of $5.00 for forty-three *weeks if they believed that $20.00 per week had been paid and collected
during the period from May 29, 1943, to March 27, 1944. A
:finding instruction should never be given upon an incomplete
presentation of the evidence; and in this case objection was
timely and fully made.
It is submitted that the granting of Instruction 1-P was
e:rror prejudicial to the plaintiff in error, which req11tres reversal of the case.
Fourth .Assignment.
The Granting of Instruction !J-P Was Prejudicial Erro\·
This Instruction is found on Record page 78, and reads as
follows:
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''The Court instructs the jury that it is no defense under
the Emergency Price Control Act that the tenant knew ~f the
time he made the weekly rent payments that the landlord
was collecting $5.00 per week in excess of the ceiling price
fixed by the Rent Director.''
The Court also granted at the instance of plaintiff in error
Instruction No. 1-D, which reads as follows (R., p. 79~ !
'' The Court instructs the jury that if they believe from the
evidence that plaintiff and defendant entered into a contract
with regard to the rent to be paid and accepted for the
premises on the first floor of Number 234 Westover Avenue,
Norfolk, Virginia~ and that such contract was illegal at the
time it was entered into, then the plaintiff can recover nothing from the defendant in this action.''
Instruction 1-D properly stated the law. It is supported
not only by a universally accepted principle of law, but by
Virginia decisions. Levy v. Davis, 115 Va. 814, 80 S. E. 791;
Massie v. Dudley, 173 Va. 42, 3 S. E. (2d) 176; Colbert v. Ashland Construction Co., 176 Va. 500, 11 S. E. (2d) 612.
The Emergency Price Control Act not only prohibits the
charging or receipt of compensation for commodities or
20• the rental of premises in excess •of the maximum price;
Section 205 (b) thereof provides a penalty or fine, imprisonment or both for violation thereof.
In the Colbert case above cited, this Court held:·
"Where a statute expressly provides that a violation thereof shall be a misdemeanor~ a contract made in direct violation
of the same is illegal, and there can be no recovery thereon,
although such statute does not in express terms prohibit the
contract or pronounce it void. • "" •
''If the law prohibits a contract under criminal penalty or
as a matter of general public policy or specifically denies the
right to make it, of course it could not be legalized by ratification.•••
"The authorities from the earliest time to the present
unanimously hold that no court will lend its assistance in any
way towards carrying out the terms of an illegal contract.

..
""

'' (Quoting from the Supreme Court of the United States.)
'' In such cases the aid of the court is denied, not for the
benefit of the defendant, but because public policy demands
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that it should be denied without regard to the interests of
individual parties.''
Instruction 2-P was directly contradictory of Instruction
1-D. It also ignored the principle of law contended for above

under the Third Assignment of Error. It told the jury in
·so many words that a tenant might knowing·ly make payments
of installments of rent in exces.s of the legal maximum and
thereafter use such payments, knowingly aud wilfully made,
as the basis for a suit for triple damages.
The jury could not help but be confused and misled when
they were told in one breath that if the contract regarding
the rent was illegal there could be no recovery, and in another breath that though the tenant knew he was making
illegal payments he could still recover triple damages. Objection was timely and complete (R., p. 78).
We respectfully submit that the granting of Instruction 2-P
was prejudicial error and requires a reversal of this case.
• Fifth .Assignment.
The Court Erred ·in Not Granting a Continitance Beca11se of
the .A.bsence of a M a.terial lV·itness.

Defendant in error had no witness as to 11er transactions
with Mrs. Anderson other than herself and a man named
Walter J. Huseman. Huseman was duly subpoenaed, but
was unable to be present at the trial by reason of illness, and
a doctor's certificate to that effect was presented on the morning of the trial to support a motion by plaintiff for a continuance of the case. The motion was overruled (R., p. 8).
The certificate stated that the patient was expected to be discharged from the hospital within thirty days, and he was so
discharged.
The testimony in the Circuit Court was considerably different from what it was in the Civil Court. Huseman was a witness to the original contract of rent between Mrs. Schaubach
and Mrs. Anderson (R., p. 59). He was also a witness to
several of the conversations between them. Counsel for plaintiff in error did not think it practical to take Huseman 's deposition for the reason that it was impossible to know upon
what points it would be needed until the plaintiff's case had
developed. No great harm could be involved in the granting
of a continuance for thirty days. Both defendants are owners
of property and are amply able to pay any judgment which
might be rendered against them; whereas, the evidence actu-
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ally developed a direct question of veracity between Mrs.
Anderson and Mrs. Schaubach, and the only third person who
was present and who could testify to the verbal contract made
was this witness Huseman, unavailable by reason of illness,
but with every prospect of being available within thirty days.
We realize fully that large discretion must be vested in
trial courts with regard to the granting or refusing· of continuances, but we feel that in this case plaintiff in error was
arbitrarily deprived of the testimony of a vital witness on a
vital point and suffered severely thereby.
22•
•we think that the circumstances here shown bring
this case within the rule announced in Carter v. Wharton, 82 Va. 264, which this Court reversed because a continuance was denied a party who was entitled to it, saying:
"But when, as in this case, a witness for a party fails to
appear at the time appointed for the trial, and such party
shows that a subpoena for the witness has been returned
executed, or, if not so returned, was delivered to the proper
officer of the county or corporation in which the witness resides, a reasonable time before the day for the trial, and shall
swear or otherwise show the evidence of the witness is material, and that he cannot safely go to trial without his testimony, a continuance ought to be granted. In other words,
the party making the motion under such circumstances, is
said to bring himself within the rule, and is entitled to a continuance. Hewitt's Case, 17 Gratt. 627; Walton's Case, 32
Gratt. 858; Keesee, Clark and als., v. B. G. Bank, 77 Va. l.32."
CONCLUSION.
Plaintiff in error maintains that this case should have been
dismissed and should now be dismissed for the reason that
the Civil Justice of the City of Norfolk was without jurisdiction to try it; that it should have been and should be dismissed for the reason that it is an action for the recovery
of a penalty provided by a foreign statute; that, lacking such
relief by dismissal, the case should be remanded for a new
trial for error in the g·iving of instructions and for the failure
of the trial court to grant a continuance to plaintiff in error.
Plaintiff in error accordingly prays that a writ of error
and supersedea.~ may issue to the judgment of the Circuit
Court of the City of Norfolk here complained of; that this
case may be heard by this Honorable Court; that the case be
dismissed for lack of jurisdiction ; or, at the least, be re-
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mantled to the trial court for a new trial; and that she may
be awarded such other relief as the Court may deem proper
in the circumstances.
In the event a writ of error is awarded, plaintiff in
23"" error will ~adopt this petition as her opening brief.
This petition will be presented to the Honorable John
W. Eggleston, one of the Justices of the Supreme Court of
Appeals of Virginia, at his office in the City of Norfolk, Virginia, in vacation. Oral argument thereon is requested.
A copy hereof has been delivered to opposing counsel in the
trial court, namely, B. A. Banks., Esquire, before the presentation thereof and on, to-wit, the 20th day of January, 1945.
All of which is respectfully submitted.
ROBERTA I. SCHAUBACH,
Plaintiff in error,
By WM. G. 1\U.UPIN,
her counsel.
WM. G. MAUPIN,
416 Bank of Commerce Building,
Norfolk, Virginia,
Counsel for Plaintiff in error..
CERTIFICATE.
I, Wm. G. Maupin., an attorney duly qualified to practice in
the Supreme Court of Appeals of Virginia, do hereby certify
that in my opinion the judgment complained of in the foregoing petition ought to be reviewed by the Supreme Court of
Appeals of Virginia.
WM. G. MAUPIN,
416 Bank of Commerce Building,
Norfolk, Virginia.
Received Jan. 20, 1945.

J. W. E.
February 28, 1945. Writ of error and supe.rsedeas awarded
by the court. Bond $1,000.
M. B. W.
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RECORD
VIRGINIA:
Pleas before the OirQuit Court of the City of Norfolk, at
the Courthouse thereof, on the 14th day of October, in .t;h.e
year, 1944.
Be It Remembered, that heretofore, to-wit: In the Circuit
Court aforesaid, on the 24th day of April, in the year, 1944,
came J. Anderson, the plaintiff in a certain warrant' sued out
by the said J. Anderson against George M. Schaubauch and
Roberta I. Schaubauch, defendants, and docketed his appeal
of said case from the Civil Court of the City of Norfolk.
The following is the warrant above ref erred to :
Commonwealth of Virginia,
City of Norfolk, to-wit:
High Constable of Said City:
We hereby command you in the name of the Commonwealth
of Virginia, to summon George M. Schaubauch and Roberta
I. Schaubauch to appear before the Civil Justice of said City,
in the Civil Court thereof, on the 8th day of April, 1944, at
10 A. M., to answer the complaint of J. Anderson upon a
claim for money, to-wit: for the sum of $860.00 due as follows : $215.00 representing 43 weeks rental overcharge for the
premises (1st floor) 2341A~ Westorer .A.venue, Norfolk, Virginia @ $5.00 per week, plus penalty three times
page 2 ~ said excess pursuant to section 205(E) of the Emergency Price Control Act of 1942, together with reasonable attorney's fee and costs.
with interest from . . . . . . . until paid, and costs, and then and
there make your return.
Given under my hand this 28th day of March, 1944.

E. C. POWELL, J. P.
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J". Anderson
v.
George M. Schaubauch and Roberta I. Schaubauch
In Civil Court of the City of Norfolk, Va.
JUDGMENT: is that the Plaintiff recover of the Defendant $JDfdt, with interest from .......... day of ......... .
19 .. , until paid.
WILLIS V. FENTRESS,
Civil J"ustice.
The following are the High Constable's returns on the foregoing warrant:
Executed Mar 30 1944 In the City of Norfolk, State of Virginia, by delivering a copy of the within process to the defendant Roberta I Schaubauch in person.

page 3

~

GEORGE H. STEVENS
High Constable
FRED PHILLIPS
Deputy High Constable

Executed Mar 30 1944 In the City of Norfolk, State of Virginia, by calling at the usual place of abode of the defendant
George M. Schaubauch and not finding him there, I delivered
a copy hereof in writing to his wife at said usual place of
abode and gave her information of its purport, she being a
member of his family and above the age of sixteen.
GEO.H.STEVENS
High Constable
FRED PHILLIPS
Deputy Hig·h Constable
And on another day, to-wit: In the Circuit Court aforesaid., on the 2nd day of August, in the year, 1944.
This day came the parties, by counsel, and thereupon came
a jury, to-wit :-Arnold Hall, C. J. Jordan, R. S. Page, C. F_
Vanderberry, L. L. Capps, N. T. Gilbert and H. C. O'Sullivan,
who were sworn to well and truly try the issue joined, and
having fully heard the evidence and argument of counsel returned its verdict in the following words and figures, towit:-"We the jury find for the Plaintiff in the sum of
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$645.00 plus attorney's fee of $50.00 ''. And thereupon said
defendants, by counsel, moved the Court to set
page 4 } aside the verdict of the jury and grant them a new
tri~l on the grounds that the same is contrary to the
law and the evidence; and the further hearing· of which motion is continued.
And on another day~ to-wit: In the Circuit Court aforesaid, on the day and year first hereinabove written, viz., on
the 14th day of October, in the year, 1944:
This day came again the parties, by counsel, and the motion heretofore made herein having been fully heard and maturely considered by the .Court is sustained as to the defendant George M. Schaubauch and overruled as to the defe~dant
Roberta I. Schaubauch. Whereupon the Court proceeding
to enter such judgment as to it might seem right and proper
as to the defendant George M. Schaubauch, it is considerted
by the Court that said plaintiff take nothing by his suit herein
as to said defendant and that said defendant go hence without day and recover against said plaintiff his costs about his
defense in this behalf expended, to all of which said plaintiff,
by counsel, duly excepted; and it is further considered by
the Court that said plaintiff recover against the defendant
Roberta I. Schaubauch the sum of Six Hundred Forty-Five
($645.00) Dollars, with legal interest thereon from the 2nd
day of August, in the year~ 1944, till paid, plus Fifty ($50.00)
Dollars attorney's fee, together with his costs about
page 5 ~ his suit in the Civil Court and in this behalf ex·
pended, to all of which said Defendant, by counsel,
duly excepted.
And said defendant having indicated her intention of ap"".
plying to the Supreme Court of Appeals of Virginia for a
writ of error and supersedeas to the foregoing judgment, it is
ordered that execution upon said judgment be suspended for
the period of sixty ( 60) days from the end of this term of
Court, upon said defendant, or someone for her, entering into
and acknowledging a proper suspending bond before the
Clerk of this Court in the penalty of One Thousand ($l,OOO.OO)
Dollars, with surety to be approved by the Clerk of this Court,
and with condition according to law.
The following is the record in the above styled case :

Supreme Court of .Appeals of Virginia

28

NOTICE OF APPEAL.
November 23, 1944.
B. A. Banks., Esq.,
Attorney for J. Anderson,
Norfolk, Virginia.
J. Anderson

v.

Roberta I. Schaubauch
Circuit Court of the City of Norfolk.
Please take notice that at 9 o'clock A. M., Friday, November 24, 1944, or as soon thereafter as I may be heard, I shall
present to the Hon. Clyde H. Jacob, a transcript of
page 6 ~ the trial of the above case including the testimony
of the witnesses, the instructions to the jury, the
rulings of the court, the motions, objections, and exceptions
of the parties and all other incidents of said trial, in the chambers of Judge Jacob; and then and there I shall request Judge
Jacob to sign the certificate of exceptions thereon.
And immediately after said certificate of exceptions is
signed, I shall apply to the Clerk of the Circuit Court of the
City of Norfolk for a transcript of the record in the above
case .for the purpose of applying to the Supreme Court of
Appeals of Virginia for a writ of error to the judgment entered thereon.
WM. G. MAUPIN,
Counsel for Roberta I. Schaubauch
Service of the above notice accepted this 23rd day of November, 1944.

B. A. BANKS,
Counsel for J. Anderson
page 7
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Virginia,

In the Circuit Court of the City of Norfolk.

J. Anderson, Plaintiff

v.

George M. Schaubach and Roberta I. Schaubach, Defendants.
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TRANSCRIPT OF TESTIMONY.
Stenographic transcript of the testimony of witnesae_s and
other evidence introduced and proceedings had upon the trial
of the above-entitled case in said court, before the Hon. Clyde
H. Jacob, Judge of said court, and a jury, on the 2nd day of
August, 1944.
Appearances: B. A. Banks, Esq.., Attorney for the Plaintiff.
William G. Maupin, Esq., Attorney for the Defendant.
Phlegar & Craig,
Shorthand Reporters,
Norfolk, Virginia.
page 8 ~

Norfolk, Va., August 2, 1944.
PROCEEDINGS.

Mr. Maupin: If your Honor please, I have here a certificate of Dr. A. W. Newcomb as to witness Huseman, Other
than the defendants, he is the only witness I have. It was not
practical to take his deposition. I do not know which way
the evidence is going to turn here. I understand it is going
to be somewhat different than it was in the Civil Court. I
move for a continuance because of the absence of this witness.
(The motion was argued by counsel.)
The Court: The case has been set three times, and when
the motion was made last to let it go over., it was suggested
that you take depositions. The Doctor's certificate does not
say his condition is such that his deposition might not be
taken. I think the plaintiff is entitled to trial.
Mr. Maupin: Note our exception.
If your Honor please, I want to make a motion to dismiss
upon the ground that the Court is without jurisdiction to try
the case. I made the same motion in the Civil Court.
The Court: Upon what ground do you claim that this
court has no jurisdiction, or that the Civil Court had no
·
jurisdiction?
Mr. Maupin: I have authority and I would have
page 9 ~ to argue it at some little length.
(The motion was argued by counsel.)
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Mrs. Margaret Anderson.
The Court: It appears, gentlemen, that this is a case of
first impression in Virginia as to the rent. Our Court of
Appeals has not said whether this is liquidated damages, in
their construction of the federal statute, or they have not said
it is a penalty. The Court is going to overrule your motion
and let you take it to the Court of Appeals if the jury should
be adverse.
Mr. Maupin: I note an exception.
I have another motion: I move that this court hold that
it has no jurisdiction to handle the case for the reason that
this is an attempted enfor~ement of a right under a foreign
penal statute. The present motion goes, not only to the right
of the Civil Justice's Court to hear this case, but tp the right
of any State Court of Virginia to hear it.
I read to your Honor from American Jurisprudence, Volume 23, page 646 (reading).
The Court: I overrule the motion, based on the Court's
ruling on the former motion.
Mr. Maupin: I except to the Court's ruling on both motions. I do not know whether the record shows an exception
on the continuance, but I want the record to show tllat.
The Court: Yes, you excepted.
page 10

~

{Thereupon, a jury was duly impaneled and
sworn, opening statements were made by counsel,
and the following evidence was introduced:)
MRS. MARGARET ANDERSON,

called as a witness by and on behalf of the plaintiff and having been duly sworn, testified as follows :
Examined by Mr. Banks:
Q. State your name, age, residence.i... and occupation.
A. Mrs. Margaret Anderson, R. F. lJ. No. 2, Norfolk.
Q. You are the wife of Mr. J. Anderson t
A. That's right.
Q. What does your husband dot
A. He is a tile setter.
;
Q. How- long have you been in the cityf
A~ I have been in the City almost three years.
Q. Have you made Norfolk your permanent home t
A. Yes, we have.
Q. Where does your husband work nowt
A. Bonney Tile Company.
Q. Will you state whether or not you made a lease with
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1.llfrs. Margaret Anderson.
the defendant, Schaubach, for the apartment 234 ·westover
Avenue?
A. Yes, sir.
Q. Did you occupy the premises 234 Westover Avenue?
A. That's right.
page 11 r Q. When did you move into the apartment?
A. We moved in in 1942., in the apartment upstairs.
Q. With whom did you make the lease!
A. Mrs. Schaubach.
Q. How long did you keep the apartment upstairs?
A. Until May 8, 1943.
Q. How much were you paying upstairs T
A. $11.
Q. How much rent did they charge you for the downstairs
apartment·!
A. $20 a week.
Q. Did you get any receipts for the $20 a week for the
downstairs apartment 7
A. I got two receipts for $20 a week.
Q. What month was that?
A. I got one on May 8, 1943, when I first moved down there,
and then I got one on the 22nd of May.
,
Q. Did you get any receipts after the 22nd of 1\1:ay?
A. I did not get any receipts after the 22nd of May until
the 26th of July.
Q. How many receipts were delivered to you on the 26th
of JulyT
A. For the month of June and .July; I believe it is eight
receipts.
page 12 r Q. Are these the eight receipts given to you on
the 26th day of July Y
A. Yes, those are the receipts. You have one here for
$20; that was May 8.
Q. That was the first one. I was looking for that. This
was the first receipt they gave you when you moved downstairs!
A. That's right.
Q. How many more did they give you during the month
of MayY
A. Gave me one more; it was the 22nd, I believe, of May.
Q. Then, the next time you received those receipts 7
A. I received those receipts.
Q. How much bad you been paying between the 8th day of
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Mr.,;;. Margaret .Anderson.
May· and the 26th of July, when they gave you these receiptsY
A. $20 a week.
Mr. Banks : We desire to introduce these receipts in evidence.
(The receipts were received in evidence and marked Plaintiff's Exhibit 1.)
Q. When Mrs. Schaubach gave you this batch of receipts,
what did she say about the $15-that is, those receipts for
$15 instead of $20?
A. She said, ''I am only going to be able to give you a receipt for $15, but I won't take less than $20 for
page 13 ~ my apartment."
Q. Did you have notice prior to the 26th day of
July that the Rent Director had lowered the rent to $15?.
A. No., sir.
Q. When was the first time that you learned that the rent
· had been reduced by the Director to $15 Y
A. When I got a letter from the OPA, the first part of
March.
Q. Do you remember what that letter saidY
A. It said I should come down, there was a routine checkup on the rent, so I went down to the OPA and they showed
me where the rent should have beenMr. Maupin: If your Honor please, any conversation she
had with the Rent Director is objected to.
The Court: Objection sustained.
By Mr. Banks:
Q. Did you go there when you received the letterY
A. I went down in about four or five days, yes, sir.
Q. Will you look at this letter and state whether or not
this was the request to come to the office of the R.ent Director Y
A. Yes, that is the letter.
Q. Did you learn at that time what the ceiling price was?
A. Yes.
Mr. Maupin: There are some pencil memoranda
page 14 } on this letter that l think ought to come off.
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~frs. Margaret Anderson-.
By the Court:
Q. Who put the pencil memoranda on the letter Y
A. Mr. Bell of the OP A was jotting some things on it.
Q. That was not the shape or form in which you received
iU
A. No.
Mr. Banks: It is all right to tear the bottom part off.
I desire to introduce this.
(The letter was received in evidence and marked Plaintiff's
Exhibit 2.)
By Mr. Banks:
Q. How much rent did yo'u pay between July 26, 1943, and
March 27, 1944 Y
A. I paid $20 a week.
Q. To whom did you pay this rent Y
A. I paid it a number of times to the maid, Hattie, to Mrs.
Schaubach, and several times to Mr. Schaubach.
Q. Did they give you any receipts for any rent paid after
July 26 to March 27, 1944 7
A. No, I didn't receive no receipts, no, sir.
Q. Do you know who :filed this complaint about the overcharge with the OPA Y
page 15 ~ A. No, I don't know.
Q. The first notice you had was when you received this letterA. When I received the letter, yes, sir.
Q. Who else paid the rent during the 43-week period except yourself Y
A. My husband paid it and my mother-in-law paid it.
Q. How would you pay this rent! In what denomination?
A. I would always pay it with a 20-dollar bill.
Q. Have you heard Mrs. Schaubach say how much she has
collected per week as rent Y Have you heard her make any
statement or demand as to the amount collected 7
A. Yes; she said she got $20 a week.
Q. When did she say that?
A. In December, in the other court.
Q. She admitted getting $20 per weekY
A. Yes, sir.
Q. How did she say that $20 was paid Y
A. She said I would give her $15 and then leave five around
or drop it on the floor when I left.
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Mrs~ Margaret Andersott.
Q. .And she would pick up the other five f
A. Yes, sir.
Q. And she said she got the $20 in that wayt
A.. She said she got the $20, yes, sir.
Q. When did you move out of the apartment!
page 16

~

A. The 15th of May, 1944.

Q. I hand you receipts beginning March 27, to
May·SMr. Maupin: If your Honor please, I object to those receipts as being irrelevant. They are not for the period in-·
·volved here..
The Court: Any receipts you offer in evidence covering a
period subsequent to the date involved in this action, I think.
are irrelevant.
Mr. Banks: The purpose of the introduction of these receipts is to show that after March 27, after the Rent Director
had called them down there, these receipts were issued by
Mr. Schanbach.
The Court: The Court·will sustain the objection. Any evidence as to payments after the time the claim ended would
not be proper.
·

Rv Mr. Banks:

·Q. How many times did yon pay Hattie!
A. Oh, a number of times. I think I paid Hattie more than
anyone, because Mr. Schaubach would sleep late, and I would
go up and pay Hattie before I went to work.
Q. ·Who was Hattie!
A. .. Hattie was the Schaubachs' maid.
Q. A. colored woman t
A. A colored woman.
Q. Did Hattie ever give yon any receipt for any
page 17 } weekly payment that yon made to her Y
A. No, she did not.
, CROSS EXAMINATION.
By Mr. Maupin:Q. Mrs. Anderson, yon say yon have been living in Norfolk
for three years f
.
A. Almost three years ; two years and a half, or three,
close to that.
Q. Where did yon first live when you came to Norfolk°!

'1
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Mrs. Margaret Anderson.
A. When I first came Y
Q. Yes.
A. We lived ot the Portsmouth side. We roomed awhile,
and then we roomed on 35th Street.
Q. From where did you come when you came to Norfolk t
A. My husband came from Florida.
Q. From where!
A. From Florida.
Q. And you came from where 1
A. I came from Ohio. I had been having a visit to my sister's.
Q. The Schaubach house consists of two apartments on the
second floor and one on the first floor; is that righU
A. What, sir Y
Q. I say, the Schaubach house consists of two
page 18 } apartments on the second floor and one on the
first floor ; is that right f
A. They have their home up there and they have a tworoom apartment upstah:s.
Q. That is what I said-two apartments on the second floor
and one on the first; is that right Y
A. That is what I said, yes, sir.
Q. In March of last year, you were living in the two-room
apartment on the second floor, were you not?
A. March of what yearY
Q. Last year.
A. '437
Q. Yes.
A. No, sir.
Q. Where were· you Y
l
A. I was living downstairs in '43.
Q. In March, 1943?
A. I moved downstairs in May, '43, that's right.
Q. So, you were living upstairs in March of 1943. were you
not?
A. That's right.
Q. And, in March, 1943, there was a tenant named King
who was living in the downstairs apartment, was there not?
A. Yes.
Q. King moved out some time the latter part of
page 19 ~ March ; is that right T
.A.. I don't know when he moved out. I was
working. I don't know.
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Mrs. Margaret Anderson-.
Q. How long was the apartment vacant before you moved
i11to iU
A I could not Ray how long.
Q. Approximately how long! Did you move in as soon as
the· other te11ant moved out, or was there a lapse of a week or
a month, or how long Y
A. I should say three weeks, three or four weeks, something
like that. The apartment had to be cleaned up and de-roached,
and different things done to it.
'Q. You had been anxious to get more room than you had
in the upstairs apartment, and you wanted to get the down:stairs apartment if it became available; is that right Y
A. Yes, we said we would rent downstairs.
Q. I can't hear you.
A. Yes, we rented downstairs.
Q. I say, you had. been anxious to get more room and you
wanted that downstairs apartment if and when it should become available, did you not, sometime befo.re you actually
moved into it Y
A. We didn't· ask anything about the downstairs apartment being vacant until after the people had moved out, and
then we decided we would rent it.
Q. .And you asked Mrs. Schaubach to rent it to
page 20 } you, did you not Y
A. Yes.
Q. The arrangements about the rental were made with Mrs.
Schaubach, were they noU
A. Yes.
Q. And not with Mr. Schauhach Y
A. No, I don't remember whether he was there or not when
the conversation took place.
Q. Do you claim that he was or that he was not?
A. I don't think he was there.
Q. How much rent had King been paying for that apartment, do you know Y
A. $20.
Q. And $20 wa~ the ceiling rent when you moved into it,
was it not?
A. As far as I know, yes, sir. She said she would take $20
for the apartment.
Q. You and Mrs. Schauhach had some conversation about
an application of Kin~ beine: made to the OPA to have that
rent reduced. What was that conversation Y
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Mrs. Margaret .Anderson.

A. I don't know anything about any application or conversation about the Kings.
Q. Did Mrs. Schaubach tell you that s·he was not going to
rent that apartment until she found out what the OPA was
going to do, and then, if they reduced the rent, she
page 21 } was going to moye into it herself?
A. :N"o, sir.
·
Q. I am going to contradict you on this and I warn you
that I am going to prove that when you first went to Mrs.
Schaubach with regard to renting this apartment, she told
you that an application was pending before the OPA to :p.ave
the rent reduced and she did not want to rent it 'until she
found out what action was to be taken. I'sn't that right?
A. I didn't know anything about that, sir. .
Q. Didn't you tell herA. She said the apartment would rent for $20 and I said.
"We will pay $20". She said, "I won't take less than $20'\
Q. And you said that you would pay her $207
A. I said I would pay her $20 if that was what the rent was.
She said that was what it was going to rent for; she said that
she would take $20 for it.
Q. And she gave you a receipt for $20 for the rent for the
first three weeks in May Y
A. I have just them two receipts for $20, is all I received.
Q. And from that time, such receipts as you got read for
$15; is that right?
A. Such receipts as I got?
Q. Yes.
page 22 ~ A. Yes, such receipts as I got were for $15.
Q. :N"ow, on or about the 28th of May, did Mrs.
Schaubach say auything to you. about the amount of rent be·
ing paid?
A. She did not.
.
·
Q. Nothing at all was said to you?
A. No, sir, she did not.
Q. But she gave you receipts from then on, such as you say
you got, reading $15?
A. She gave me those receipts the 26th of July. She didn't
g-ive me one before that, until the 26th. I got them all at ·one
time. They were for June and July.
· Q. Here is a receipt dated May 8, 1943, for $20. Where is
your other receipt for $20?
A. Well, I brought it down here. It was put somewhere
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Mrs. Margaret .Anderson.
as evidence. There was one for $20-should have been-another receipt for $20, somewhere.
Q. Then, you admit that you did get two receipts for $201
A. Yes, sir.
Q. These other receipts are dated June 7, June 14, June 28,
June 21, July 5, July 12, July 19, July 26. Each one of them
bears a notation as to your rent ending, respectively, on June
12 and 19, July 3, June 26, July 10, 17, 24, and August 2; and
each one of those is for $15. You say you paid Mrs. Schau. bach $207
page 23 ~ A. Yes, sir.
Q. And you accepted receipts from her for $15
for eight weeks Y
A. Yes, sir.
Q. Did that strike you as being odd at all, that you should
have paid her $20 and she gave you receipts for $15 t
. A. She said to m.e that she could not give me a receipt for
the $20, that she would give me one for the $15.
Q. Why couldn't she give you one for twenty t
A. She didn't give me any information, sir.
Q. Do you mean to tell the jury that you paid somebody $20
and that perso;n told you she could give you a receipt for but
$15 and you did not make a request for any explanation, and
no explanation was given7
A. I did not. I thought there was something odd about it
I went'and asked my husband that night and he saidQ. Wait a minute. You can't tell what your husband said,
He can testify for himself. Are you in the habit of paying
more money than you get a receipt for, or are you in the habit
of getting an exact receipt for the amount of money you pay r
A. I am not in that habit, no, sir.
Q. Will you explain why you did it this time T
A. Well, I had to have a place to live, she had cleaned up
the place, de-roached it, and my husband's father
page 24 ~ came there and I had to have a place to live.
Q. As a matter of fact, you told l\irs. Schaubach
when you went there that no matter what the place rented for;
you were going to pay $20 becanseA. No.
Q. Did not Mrs. Schaubach tel1 you the rent might be reduced, and you said no matter what the ceiling- price was, you
were going- to pay $20 because yon wanted a place to live!
A. I did not, sir.
Q. Did you have a conversation with Mrs. Schaubach, about
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the :first of June, as to whether or not the rent had been reduced from 20 to 157
A. No.
Q. But you accepted receipts thereafter for $15 a week although, you say, you paid her $20?
A. I did.
Q. Why didn't you get anx receipts after the first of Au-:
gust?
A. She didn't give me any.
Q. Did you ask her for any Y
A. No, I <lidn 't ask her for them. She was not in the habit
of giving them. She didn't give me very many when I lived
upstairs.
Q. She bad given you, according to you, to the first of August, receipts for every week up to that time, and
page 25 ~ thereafter, you say, you got no receipts; what was
the reason for that Y Didn't you ask for them Y
A. I didn't ask for them, no. She is a business woman ; she
should have given a receipt.
Q. Don't you think, if you are paying in cash, it is the part
of wisdom for you to take a receipt to show what you have
paid Y You didn't pay anything by check, did you Y
A. I didn't pay her by check, no, sir.
Q. You paid her by cash Y
A. She would always say, ''I will get your receipt written
out for you", but she never did.
Q. Did you ever ask her for it Y
A. No, I didn't ask her for it.
Q. Did anybody ever see you give her the $20 that you say
you gave her Y
A. I don't recall-yes, Mr. Schaubach has.
Q. 1\fr. Schaubach has seen you pay her $20?
A. Yes, because she has handed it right over to him.
Q. When was that f ·
A. Well, that was on two occasions. I can't say exactly
the date.
Q. Was it in the summer, or the fall, or the winter, or when
was it?
A. Well, when I lived upstairs; I can't say when.
Q. Where was her husband, Mr. Schaubach, when
page 26 ~ you handed her $20 and he saw you do it?
A. They were in the living room. She was sitting on the piano stool. I handed her the $20 and she did lik<'
this (indicating). He was sitting over in the corner.
Q. What was the conversation?
A. I said, '' Here is the rent''.

•
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Q. And she balled it up and threw it over toward him Y
A. That's rig·hi.
Q. And that was all that was said Y

•

A. That's right.
Q. Outside of that, you have no corroboration by way of
receipts or anything else for the amount of money you say
you paid Mrs. Schaubach, have you Y
A. No.
.
Q. You say that you made several payments of rent to Mr.
SchaubachY
A. Yes, sir.
Q. When was thaU
A. Well, when Mrs. Schaubach would happen to be out of
town; I paid Mr. Schaubach on one occasion in the kitchen.
Q. Did you have any conversation at all with him about iU
A. I just said, '' Here is your rent. Mrs. Schaubach is not
here ; I will pay you.'' And I paid him in the grocery store
one time.
page 27 ~ Q. How many occasions did you pay Mr. SchaubachY
A. Well, maybf. three or four; I can't say to that, but I have
paid him.
Q. Each time you just said, "Here is the rent"?
A. Yes, sir, "for the week".
Q. Oh, "for the week"?
..A.. Yes, sir.
Q. And you asked him for no receipt f
A. No.
Q. And you never got any receipt?
A. Hai never g8ve me one, no, sir.
Q. Now, you say that, sometime in March of this year, you
got a letter from the OP A Y
A. Yes, sir, I did.
Q. Had you ever communicated with the OPA. before that
timeY
A. No, sir, I had not.
Q. You then got this letter out of a clear sky, without any
complaint on your part that you were paying too much rent,
or anythin9; of the sort?
A. I didn't complain about it, no, sir.
Q. As a matter of fact, as I understand your contention.
you did not know that you were naying; too much rent Y
A. I was not certain about it. I knew there was somethinl?'
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wrong, but I was not certain until I went to tht'
page 28 } OPA and they showed me what it should be.
Q. Well, did you think there was something
wrong when, as you say, Mrs. Schaubach handed you a lo_t of
receipts for $15 a week when you paid her $20 a week Y Is
that when you thought there was something wrong?
A. That is when I thought there was something wrong.
Q. But you did not do anything about it?
A. I didn't do anything about it then, no, sir.
Q. You did not ask her what the reason for it was Y
A. I presumed that they had reduced the rent and she had
not told us about it, which she did not.
Q. You presumed that that was the caseY
A. Yes.
Q. And that was back at the first of June, was it notY
A. That was after she handed me those receipts, the 26th
of July. She didn't give me those receipts one at a time, sir.
Q. She gave them to you all together Y
A. Yes, sir.
Q. So, you got six receipts-it could not have been inadvertence, because it was repeated six times-for the $20 that
yon handed her, she gave you a receipt for $15, and you still
made no inquiry at all as to why the transaction was being
handled that way?
A. I didn't ask her, no, sir.
pag·e 29 ~ Q. But you thought something was wrongf
A. I thought there was something wrong. That
is why I waited and asked my husband.
Q. And you not only made no inquiry of her, but you made
no inquiry of the OP A f
A. No, I did not.
Q. Why did you take that attitude toward it? Did you want
to pay more rent than you were supposed to pay Y
A. Why should I want to pay more rent Y I certainly didn't
I had to have a place to live. I couldn't say anything about
it.
Q. You knew you could not be compelled to pay any more
than the ceiling rent, didn't you Y
A. No, I don't imagine I could be.
Q. When you bad this situation presented to you, didn't it
occur to you then that you were paying more rent than you
ought to pay, perhaps Y
A. Yes, I was paying more rent than I should.
O. And yon didn't do anything· at all ahout it7 You made
no inquiry at all of the OPA about it?
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A. She said she would not rent her place for less than $20.

I had to have a place to live, and when she said she would
not rent her place for less than $20Q. Suppose I told you I would not rent you my premises
for less than $100 a month, and you went and found
page 30 ~ .the .ceiling price was $50 a month; you know that:
$50 is all I could legally be entitled to collect and
all you would be- required to pay, don't you Y
A. Yes.
Q. And, althoug·h you suspected you were being charged.
more rent than you should be charged, you took no action
whatever to inform yourself as to whether your suspicions
were well grounded 1
A. No, I did not. I talked it over with my husband. You
would not let me state that conversation.
Mr. Banks: Do you want her to say what her conversation
with her husband wasY
The Witness: If he wants to know why I didn't do anything about it, I will be glad to tell him-let the jury know.

By Mr. Maupin:
Q. I asked you why.
A. You said you didn't want to hear the conversation with
my husband about it. I have to bring that out to let them
know.
·
Q. I don't want to know what you said, but are you saying
that because of that conversation with your husband you did
not take any action 7
A. I didn't say anything to Mrs. Schaubach about it at the
time. I went to talk to him about it :first.
page 31 ~ Q. Yon were right there iu the house; yon could
see the Schaubachs every day without any trouble;
is that right f
A. That's right.
Q. You never made any inquiry at all of them as to whether·
you were paying more than the ceiling rent T
A. No, I did not. I should have, but I didn't talk to them.
Q. You knew that the OPA set the ceiling rent, didn't you f
A. Yes, I do now. I didn't know a whole lot about the OPA.
· Q. You suspec~e.d yon were being c~arged and were paying
more than the cmlmg rent, but you did not make any inquiry
at all of the OPA as to whether or not that was a f'actf
A. Not at that time, no, sir.
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Q. .And the thing could have gone 011 indefinitely if you had
not gotten this letter from Mr. .Bell which is dated March 10,
1944; is that right,
A. Yes, sir-what was your question Y
Q. I say, the situation would have gone on indefinitely just
as it had continued if you had not gotten this letter that you
have introduced, dated March 10, from Mr. Bell Y
A. No, sir. I was going to report them as soon as I found
me a place to live.
Q. I didn't quite understand you.
page 32 } A. I was going to report to the OP A as soon as
I found a place to live. I couldn't find no place to
live.
Q. You were going to report what to the OPA Y
A. That I got these fifteen-dollar receipts and I was still
paying $20.
Q. But you were going to wait until the payments had piled
up before you made any report to the OP A?
A. No, sir, I didn't say that.
Q. I know you didn't say that, but I am asking you if that
is not the fact?
A. That is not no fact, no, sir.
Q. Why didn't you report it in the beginning? When you
got all these receipts for $15 and, you say, you paid Mrs.
Schaubach $20, why didn't you report it then 7
A. I couldn't find a place to live. I didn't want no trouble.
Q. You knew perfectly well you could not be put out as
long as you paid the ceiling rent 1
A. I don't know. She had other tenants put out.
Q. Don't you know that as long as the tenant pays the ceiling· rent, he can stay in the property and can't be evicted?
A. You know, people can get a lot of things against youtry to make you a nuisance, and everything else, to try to get
you out of a hou8e.
Q. Did you ever go to Mr. Schaubach, or Mrs.
page 33 } Schaubach, either one, and complain to them that
·you had paid more rent than you. should have paid
and ask them to make an adjustment of it 7
A. No. I was advised by the OPAQ. Never mind what you were advised by the OPA. I just
asked you if you ever made any request for any revision of
rent that you thought was in excess of what you were obligated to pay 7
A. No.
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Q. You did not?
A.

I did not.

Q. After your visit to the OPA, you brought suit against

them for treble damages without asking them to adjust it Y
A. The OPA Clilled her downQ.· Never mind thatA. I have to state this.
Q. I ask you if this is a fair statement: that without making any request of the Schaubachs to make any adjustment of
the rent you claim you h~~ paid in excess of what you could
legally be required to pay, you brought this action against
the Schaubachs for treble damages; is that right Y
The Court : The answer to that is ' 'yes", or "no".
The Witness: I have got to let them understand how it all
came about.
~

By Mr. Maupin:
Q: The Judge has told you, Mrs. Anderson, to
answe'r it ''yes", or "no''. Now, it is either a fact or it is not
a fact.

page 34

The Court: That answer, "yes" or "no", does not require an explanation to make it clear. Some answers do require an explanation, but that particular question is so phrased
that "yes" or ''no" is the answer. You did or did not bring
the suit.
The Witness: Yes, we brought the suit.
Mr. Maupin: That is all.
RE-DIREQT EXAMINATION.
Bv Mr. Banks:
·Q. Now, I ask you again, to make it clear, did you get a
single receipt after July 26 for the weekly payments of $20 Y
Mr. Maupin: If your Honor please, she has testified to that.
Mr. Banks: I just want to make it clear to the jury.

By Mr. Banks:
Q. Did you or did you notY
A. After July 26 Y
Q. Yes.
A. No.
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page 35 }

Q. I will ask you the question agai_n: Why didn't
you, after the 26th of July, when they gave you
this batch of receipts, look around for another place Y
A. I did look around. I looked and looked and couldn't
find no place to live.
Q. Was that why you did not object to paying the $20 a
week after that?
A. I had to have some place to live, yes, sir. I even at on
a doorstep two hours, waiting for a place, and I lost out.
Q. How soon after the communication of March 10 from
the Rent Director, when you found out what the ceiling price
was, did you :file this suit Y
A. I don't know exactly the date that the suit was filed.
Q. Was it during the month of March, the month that you
got the letter Y
A. Yes, I believe it was during the month of March.

RE-CROSS EXAMINATION.
Bv Mr. Maupin:
..Q. Let me under~tand one thing clearly, Mrs. Anderson.
Are you asking u.s to believe that you were afraid if you did
not pay a rent in excess of the ceiling rent, you would be put
out of your apartment?
page 36 } A. I couldn't :find any other place.
Q. ']~hat was not the question I asked. Were
you afraid that if you refused to pay rent which was illegal
and above the maximum that, you say, was established by
law, you were going to be put out of that apartment 7
· A. It could happen, yes, sir.
Q. Who could have put you out?
A. Like I said, they could give any kind of complaints about
us, as I told you before-make up a lot of things.
Q. Has Mrs. Schaubach ever threatened to put you out?
A. No, she has not threatened to put me out. I paid her
what she asked.
Q. But your position is that you were paying rent which
you had every reason to believe was illegally required by
her, simply because you were afraid that if you didn't do
that you would be put out of your apartment Y ·
A. Yes.
Mr. Banks: If your Honor please, we desire to introduce
the order dated May 28, 1943, addressed to Mr. Schaubach,
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from Claud P. Brownley, Jr., Rent Director, fixing the rent
as of the 28th day of May, 1943, at $15 per week.
(The order was received in evidence and marked Plaintiff's Exhibit 3.)
page 37

~

JESSE ANDERSON, ·
the· plaintiff, having been duly sworn, testified as

follows:
Examined by Mr. Banks:
Q. State your :name, ag·e, residence, and occupation.
A. My name is Jesse Anderson, I am forty-five years old,
I live at Route 2, 17-A.
Q. What is your occupation?
A. I am a tile setter.
Q. How long have you lived here Y
A. I have lived here two years and nine months.
Q. Have you made Norfolk your permanent home f
A. Oh, yes. I bought my furniture; I wanted to buy a house
:first, but I bought my furniture first.
Q. Did you pay, during the period that you occupied the
lower apartment of the defendant on Westover A venue,
weekly rent to Mr. Schaubach?
A. I paid Mr. Schanbach one week.
Q. Paid whom Y
A. Mr. Schaubach, one week.
Q. How much did you pay him Y
A. I paid him $20.
Q. Do you recall where that was paidf
·
A. Yes, sir; I paid him down in the basement of his house.
Q. Why do you recall this particular payment f
page 38 ~ A. Well, because he was down there shoveling
· coal when he was so sick he should have been up
in bed, and I asked him then, '' How come you are down here
doing this Y'' H(l said he couldn't hire anybody. I said, '' I
will send a man over here to do it for von ".
Q. Do you remember when that was"'r
A. It was when my wife was in the hospital; I don't remember the date.
Q. When Mrs. Schaubach delivered eight receipts to your
wife, on the 26th of July, did your wife bring yon those receiptsf
..

'1
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A. She sure did.
Q. You saw they were made out for $15Y
A. I did.
Q. What did you do about it Y
A. Well, I told her, I said, ''Well, that is hardly anything
more than what you would expect''-

Mr. Maupin: If your Honor please, I object to that.
The Court: You can't relate the conversation you had with
her. You can say what you did.
The Witness: Well, that is what I did-talked.

Bv Mr. Banks:
•Q. Did you try to find another place 1
A. My wife did. I was too busy.
page 39 ~ Q. When was the first that you ascertained definitely that the rent on the apartment had been
lowered by the Rent Director to $15 per week 1
A. When my wife had gone down to the OPA and when she
came back from there, she told me that the rent had been set
to $15.
Mr. Maupin: I object. ·
The Court: Sustained.
Bv Mr. Banks:
·Q. Was that when she received the letter to come up there?
A. That was shortly after. I think she went down that
same week, or some time pretty close to that.
Mr. Banks: The witness is with you.
CROSS EXA.!ITNATION.
By Mr. Maupin:
Q. Mr. Anderson, when the apartment downstairs was
rented, who attended to the renting of it, you or your wifeY
A. I didn't hear yon.
Q. When you rented that downstairs apartment in the
S~aubach property, before you went into it (you and your
wife), who attended to that, you or your wife?
A. My wife.
Q. Did she discuss with you what you were gopage 40 ~ ing to pay in rent before you went in? Did you
know what you were going to have to pay in rent?·
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A. My wife told me $20 a week.
Q. And you say that some time in the summer she showed
you eight receipts Y
A. Yes.
Q. All of them for $15-correctY
A. Well, I can't say how many it was. It was quite a few.
Q. She produced them, presumably the same ones-a numl1er of them, anyhow?
A. Yes.
Q. You knew, you say, that she had been paying $20 a week
and that she would get receipts for $15 a week. Did you say
anything to the Schaubachs about that?
A. No.
Q. What do you take a receipt for when you pay money in
cashY
A. You take a receipt to show you have paid it.
Q. To show when you paid it, to whom you paid it, and how
much you paid f
A. That's right.
Q. And you want that to be accurate, don't you Y You want
the receipt to show when you paid the money and you want it
to show to whom you paid it and you want it to
page 41 ~ show l1ow much you paid f
A. Yes, you want it to, yes.
Q. Here, you say, you got a lot of receipts where you had
made payments of $20 and in each case the receipt read for
$15f
.
A. That's right.
Q. Didn't you think there was something "queer" about
that!
A. Sure.
Q. I didn't catch your answer.
A. I said, "Yes".
Q. Did you do nnything about it Y
A. I told the wife to get another house, to start huntingif she could find one, and not to· say anything until she found
one.
Q. You didn't ask the person that gave the receipt, ''Look
here, what about this? I gave you $20 and here you gave me
a receipt for $15". Yon did not make any inquiry at all to
see if it could be straightened out?
A. No, I didn't make any inquiry.
Q. Didn't you suspect at that time that yon were being
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overcharged and being made to pay more rent than you could
be legally required to pay Y
A. All I could do was just take it for granted and look for
a new place, and which we tried.
pag·e 42 } Q. I can't ~uite understand that attitude. Let
me ask you this: If you pay money and get ·a receipt for less money, do you just let it go at that, or do you
try to get it straightened out 7
A. I sort of figured that was in the past, anyhow, and the
best for me to do, if I didn't like what I had to pay, was· to
get out.
.
Q. Well, if yon paid the $20, weren't you entitled to a receipt for $20?
A. Yes, sure, I would like to have it.
Q. But you didn't ask for it Y
A. No.
Q. You. did not make any inquiry Y
A. No, I didn't make any inquiries. I looked for months
for a home.
Q. You didn't _go up to the Office of Price Administration
and ask them what the ceiling rent was Y . ·
·
A. No, sir.
Q. You just kept on paying $20 and were willing to take
receipts for $15 Y
A. That's right.
.
Q. Did you know what the ceiling rent was T
A. No.
Q. And did not inquire Y
A. No.
page 43 ~ Q. Can you explain how it was that, in March
of this year, the OPA suddenly became very interested in that apartment T
A. No.
Q. You don't know anything about that?
A. No.
Q. You never made any complaint that you were paying
too much?
A. I didn't hear you.
Q. You never made any complaint that you were paying
too much!
A. I never made any complaint that I was paying too much
-is that what you said Y
Q. Yes.
A. No, sir.
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Q. Did you ever go to the Schaubachs, after you had found
out the facts, and say, "Look here, you have been charging
me five dollars a week too much rent for so-many weeks and
I would like to have you adjust it''t
A. Absolutely not.
Q. You just "hauled off'' and sued for $SOOY
A. I looked for a house and the suit is what wound up after
not finding a house.
Q. You stayed in the house until you got ready to get out,
didn't you 1 Nobody put you out?
page 44 ~ '1.. 1 would probably still be there if I had not
bought all my furniture and rented an empty house ..
Q. You stayed in the house until you got ready to get out t
A. I stayed until I found a home .
. Q. Nobody attempted to put you outf
A. Well, not me, but I saw enough in the house and in the
neighborhood of Mr. Schaubach 's tenants, that I had better
be very careful if I wanted to have a house.
Q. I am asking you if you were evicted, or whether you
stayed there until you got ready to get out Y
A. That's right ..
Q. And you didn't find a house until May that suited you,
and you got out f
A. I didn't find a place that suited me, but I got my own
furniture and moved out.
Q. You said you paid Mr. Schaubach on one occasion when
he was sick, shoveling coal down in the furnace t
A. Well, he was sqreening the coal, or slack, or whatever it
is-if that makes any difference.
Q. What was the conversation at that timeY
A. I just asked him what he was trying to do-kill himself
down there. I said, '' Why don't you hire someone t''
Q. I am not asking about his health. What did you say
about the payment t
page 45 } A. As far as the rent was concerned, I just said~
''Here is a twenty-dollar bill. Here is the rent for
the week"..
Q. That is all you said!
A. That is all I remember. There may have been some little something, but that is all I remember.

RE-DIRE.CT EXAMINATION ..
Bv Mr. Banks:
"Q. When you found out, when the Rent Director wrote tliat
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letter, that the ceiling price was $15 a week, did the Schaubachs start giving receipts then t
Mr. Maupin: If your Honor please, that has been asked
before and mled out.
The Court: If the receipts were after the termination of
this claim, don't answer the question.
Bv Mr. Banks:
"Q. Were you present in the Civil Court when this case WE!,S
tried?
A. Yes, sir.
Q. Did you hear Mrs. Schaubach 's testimony Y
A. Yes, sir.
Q. How much did she testify she was collecting per week
during the entire time you occupied the lower floor Y
A. Mrs. Schaubach testified that we .paid her $20 a week
and that we gave her $15 and we dropped $5 on
pag~ 46 }- the :floor or on a chair, and her attorney testified
the same way.
Mr. Maupin: If your Honor please, that is manifestly untrue. The attorney could not possibly have testified. .
The Court: The attorney may have testified, but he didn't
stay there every week.
The Witness: Well, the attorney said that.
Bv Mr. Banks:
·Q. Did she admit that she got $20 each week that yon were
there?
A. Yes, sir.
MRS. WILLIAM KENNEDY.
called as a witness by and on behalf of the plaintiff and having been duly sworn, testified as follows:
.
Examined by Mr. Banks:
Q. Will you please state your name, age, residence and occupation f
A. My age f Please omit that. I am Mrs. William Ken~
nedy; I am Iivinl?' on Ballentine Boulevard at the present
time; and that is my daughter and son-in-law.
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Q. State to the jury whether or not, while your. son-in-law
and daughter were away last year, you paid tha
page 47 ~ rent for them, to whom you paid it, and for how
muchY
A. Yes, I paid the rent to Mrs. Schaubach on the front porch
on a Monday morning between nine and ten, a twenty-dollar·
bill, and no change received.
Q. Was that for any particular timeY
A. Well, that was the week's rent.
Q. Was that for your son-in-law and daughterA. They were on their vacation. They left on a Thursday..
Q. What ctid she say when you gave her the twenty-dollar
bill?
A. She said, ''Just keep it until Mrs. Anderson comes
home''. I said, ''No ; she insists upon my paying you the
rent". Sh~ said, ''I will .only spend it". I said, "Well, it
will be your money''.
Q. Did she take the money Y
A. She took the twenty-dollar bill, yes, sir.
Q. What did she say about a receipt,
A. She said, "1 will give J\Iri;;. Anderson the receipt when
she comes home''.
Mr. Banks: That is all.
Mr. Maupin: No·questions.
Mr. Banks: We rest.
page 48

~

GEORGE M. SCHAUBACH,
one of the defendants, having been duly sworn,
testified as follows :

Examined by Mr. Maupin:
Q. You are -George M. Schaubach, are you notT
A Yes, sir.
Q. You have lived in Norfolk how long?
A. I have lived in Norfolk: since 1919.
Q. I believe you are in the real estate and rental business,
are vou notT
Yes, sir.
Q. How long have you been engaged in that business,
A. Forty-six years.

A:
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Q. About how many premises do you handle in your busi·
ness and as rental agent?
A. About 3,600.
.
Q. You live in these premises on Westover Avenue, number 234~ ·westo:ver Avenue t
A. Yes, sir.
Q. How long have you lived there?
A. Since 1919.
Q. It is in evidence here that those premises consist of three
apartments, one on the first floor and two on the second floor?
A. Yes, sir.
Q. And you and your wife live in one of the seepage 49 ~ ond floor apartments and rent the others out T
A. Yes, sir.
Q. Do you have anything to do with the renting or receiving of rent of any of those apartments, yourself?
A. No, sir; I have never rented one of them or received any
of the rent for mv own use.
Q. Is that turned over exclusively to your wife?
A. Yes, sir. I give her the rent for her spending money.
Q. Have you anything whatever to do with it? Do you
make the bargains as to how it shall be rented, or have any··
thing to do with it f
A. No, sir, I c!on't have anything to do with it.
Q. In the 3,600 houses, more or less, that you handle in the
rental business, lms there been any complaint at all against
you by the OP.A ?
A. No, sir.
Q. Or anybody else?
A. No, sir.
Q. Did you Jmow anything about the renting' of this property Mrs. Ander~on other than that she went into itY
A. I just knqw that she moved down tl1ere. She rented an
apartment upstairs and then she moved downstairs. I didn't
have anything to do with the arrangements whatsoever.
Q. You did not have any part in the negotiations and did
not know what the rent was?
A. No, sir.
page 50 } Q. Mr. Anderson says he gave you the rent on
one occasion when you were down in the cellar,
working: on the furnace Y
A. Well, one time, he says, "Here is some rent money". I
was sick. and I stuck it in my pocket and I carried it upstairs
to my wife and never looked at it or knew anything about it.
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Q. )Vhat about the next dayt

A. I was sick in bed with bronchial pneumonia. I was siek
then, but had not gotten a doctor yet.
Q. Did anybody, except for that one occasion, ever hand
the rent to you 1
A. Mrs. Anderson gave me some money in the store one
time.
Q. How much was it?
A .. I think that was a twentywdollar bill. She said, "'Here
is your wife's money", and I wrapped it- up and carried it
out to her.
Q.. You. don '·t know· whether that was. for one week, or
what it wast
A. No, sir.
Q:. You simply t.oo,k it for your wife.f
A. Yes, sir. It was_ not. my money.
Q, Did. you even know that the. ceiling rent on the property
had been changed Y
page 51 ~ A. Yes, I lmew it was changed, because my wife
told me it had been changed..
Q. Hut she,. attended to. the.: renting and she got all the
m..oneyt
A. Yes .. sir.
Q. Did you ever :receive any of itt
A. Nev,e.r re.Geived a. cent of it..
Q. HQw long has that situation existed with regard to) the
renting of those apartments in that house Y
A. Ever since I bought the house.
Q. And that has been how long ago1·
A. 1919. She gets all the proceeds from that house.
Q,.. She, la.as done. all the: renting and rec.eiv:ed all the. rents f

A. Yes, ~ir.

CROSS EXAMINATION.. ·

By Mr. Banks:.
. Q. Mr. Schaubach, do you own the. premises that were occupied by the Andersons Y Do you own the- building T
A. Jointly; it is in my wife's. name. and my name ..
Q. Both of you own it. jointly t
A. Yes, sir.
Q~ Did I underst~nd you t8 te.s.tify. that all ree.eipts ·for
the prope.rty were gi,ven t.Q your wife, and not you.rselU

:I
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page 52

~

A. All ,the rentf
Q. Yes.
A. Yes, sir; she gets all the rent from that prop-

erty.
Q. Why is it, l\fr. Schaubach, that from March 21, 1944, to
May 8, 1944, there are seven receipts all issued by you, and
not one by your wife f
.A. I collected for my wife because this warrant was served
and Mr. Anderson came out and says, "Here is your rent";
that is what he said. I wrote the receipt.
Q. You collected the rents as shown by those receipts?
.A. From the time the warrant was served; none before.
I am an agent; I have a right to collect the rent, but it was
not my money. I didn't receive the proceeds from it.
Q. You say you and your wife own the property together f
A. We own it jointly; and it is my privilege to give her
the money.
Q. I ask you if you did not :file in your name with the Rent
Director this application to :fix the rent at $20 per week?
A. Yes, sir, I signed that.
Q. I ask youA. No, that is not my signature.
Q. But you did file such an application 7
A. I filed an application, like I did for all my tenants, all
my property owners. I reckon I filed at least 2,500
page 53 ~ of them and I signed them for them.
Q. And didn't you receive from the OPA, or the
Rent Director, the notice that the rent had been lowered to
$15 per week f
A. My wife received it.
Q. It is made out to you, isn't it?
A. Well, it may be made out to me, but my wife received
it.
Q. I will ask you if on March -20 of this year, one week
prior to the time that you started writing these receipts,
whether you received a notice from the Rent Director, "Information has been given this office that you are charging
more than the maximum legal rent'' 7
Mr. Maupin: If your Honor please, I object to that. That
is pure hearsay.
The Court: He is on cross examination and he was asked
whether he received it. I overrule your objection.
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A. Well, I didn't received it. It came to my house. Of
course, my wife told me about it.
Q. But you knew, after the 20th of March of this year, that
the Rent Director had a complaint and was investigating the
excess ceiling price you were collecting or that was l)eing collected for the premises T
A. No, sir, I was not collecting it.
Mr. Banks: I desire to introduce these receipts in evidence,
and the notice from the OPA.
page 54 ~ The Court: They are the receipts that the Court
refused to allow you to read before!
Mr. Banks: Yes, sir.
The Court: You put them in now to test the credibility
of this witness?
Mr. Banks: Yes, sir.
( The receipts and notice were received in evidence and
marked Plaintiff's Exhibits 4 and 5, respectively.)
By Mr. Banks:
.
Q. Now, Mr. Schaubach, beginning the 8th day of May,
1943, to March 27, 1944, all of the receipts that were issued
were issued by your wife?
A. Yes, sir.
Q. She had a right to collect the money?
A. Sure. It was her money; it was not my money.
Q. You knew she was collecting" the rent from her apartment?
A. Sure, I knew she was collecting the rent. She has got
another one where she collects rent from.
Q. Why was it that when the Rent Director notified you
on March 20 that a complaint had been filed that you were
charging $5 a week in excess of the ceiling price, you stopped
your wife from writing receipts and you wrote all the rest
of the receipts Y
page 55 ~ A. The reason I stopped it-I will tell you now:
Mrs. Anderson paid that rent and then Mr. Anderson started paying it, and he come down and says, ''Here
is your rent", that is what he said, and I said, "Well, I will
give you a receipt for it''.
Q. But has your wife issued a single receipt for rent since
the Rent Director had this matter up?
A. No, sir, she has not.
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Mr. Banks: That is all.
RE-DIRECT EXAMINATION.
By Mr. Maupin:
Q. I take it that, after this warrant was served on you, you
thereafter collected the rent to see that it was pr<;>perly done Y
A. Yes, sir.
Q. And that the receipts were properly issued Y
A. Yes, sir.
Q. Were you doing that for yourself or for your wifef
A. I done that for my wife.
Q. Did you turn all the money over to her Y
A. I turned all the money over to her..
Q. In other words, you simply wanted to satisfy yourself
that what was being done was being properly done!
A. Yes, sir.
page 56 } Q. And you issued the receipts for that purpose Y
A. Yes, sir.
·
MRS. ROBERTA I. SOHAUBAOH,
one of the defendants, having been duly sworn, testified as follows:
Examined by Mr. Maupin:
Q. Your name is Mrs. Roberta I. Schaubach Y
A. Yes, sir.
Q. You are the wife of Mr. George M. Schaubach Y
A. Yes, sir.
Q. There are three apartments in that property?
A. Yes~ sir.
.
Q. At 234% Westover Ayenue. All the evidence _so far
is that you and your husb~nd live in one of them and ~he
other two are rented ouU
A. Yes, sir.
.
.
Q. Who attends to the renting of the apartments which are
rented, makes the bargains, and collects the rent Y
A. I usually do it.
Q. How long has that been going on Y
A. It has been going on ever since we changed the house
and made it into an apartment._
Q. And how long has that been 1
A. To be perfectly frank, it has been around :fifpage 57 } teen or sixteen or seventeen years.
Q. And during_ that time, fifteen or seventeen
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years, yon, I understand, have been attending to all the details about renting the apartments in that building and you
have received all the renU
A. Yes, sir.
Q. During that time, has yo.pr husband ever received any
of the rent!
A. No, sir.
Q. Has he ever attended to renting any of the apartments t
A. No, sir, not unless I was out of the city.
Q. In March of 1943, who was occupying the apartment o:n
the first floor t
A. V. J. King.
Q. While Mr. King was there, had he made any application to have the ceiling rent for that apartment reduced?
A. Yes, sir-that is what I heard. I didn't know, but that
is what I heard.
Q. Yv ell, according to your information, that was the situation Y
A. That is what I heard, yes, sir.
Q. When did King move out of the apartment!
A. He moved out around the first part of March. I asked
him if he had applied for the rent to be cut, and he
page 58 ~ said no, and then he moved.
Q. At that time, had any action been taken by
the OPA, that is, an application to reduce the renU
A. No, sir; he said not.
Q. Were you willing to rent the apartment for $15 a week t
A. No, sir. I wanted to live downstairs, myself.
Q. The apartment remained vacant from the time that King
moved out of it, some time in March, until the Andersons
moved in, which, I believe, was on the 2nd of May t ·
A. Some time the first of May.
Q. During that time, did you have any conversations with
Mrs. Anderson about renting that apartment Y
A. Yes; I talked to Mrs. Anderson and Mr. Anderson, upstairs in the apartment, that I understood they were going
to cut the rent, and I would not rent it at all, I would nail
it up :first.
Q. Suppose the rent had not been reduced, what was your
intention!
A. What was my intention Y I was going to move downstairs.
Q. Was it a larger apartment than the one you were int
A. No, sir; it was just a little closer in and not upstairs..
Yon see, I have three floors there.
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Q. Did you offer to rent the apartment to Mrs.
Anderson, or did Mrs. Anderson ask you to rent
it to herf
A. Mrs. Anderson asked me if I would rent her the apartment, that Mr. Anderson's mother was coming and that she
wanted more room, and I told her I didn't want to rent it
until I found out if the ·OPA was going to cut the rent, because I didn't want to rent it if they did.
Q. What did she say Y
A. She said, ''Well, I will still pay you the $20 a week,
regardless, and the OP A will have nothing to do with that''.
Q. Then, she told you, if I understand you correctly, that
she would pay you $20 a week as long as she stayed in there,
regardless of what the OPA did 7
A. Yes, sir. Mr. Husemann heard it.
Q. Where is Mr. Husemann now i
A. He is in the hospital now. He will be out somewhere
the first of August.
Q. The doctor's certificate was produced that he was unable
to come outf
A. Yes, sir.
Q. Did you let her go in on that understanding!
A. Yes, sir. I told her she could take it, after it stayed
vacant about four weeks, and I had a colored woman come in
and clean all the woodwork and everything down there, and
then Mrs. Anderson helped clean it up, too, because
page 60 r it had water-bugs in it.
Q. The evidence is that on the 28th of May the
OP A. acted on King's application and did cut the rent from
$20 a week to $15 Y
A. Yes, sir.
Q. When you got that letter, what, if anything, did you do
with regard to it to bring it to Mrs. Anderson's attention 7
A. I showed the letter to Mrs. Anderson. I said to Mrs.
Anderson, "You have got the same thing I got, I guess".
She said, "What is iU"
I handed her the letter and she read it. She said, "Well,
Schaubach, I am still going to pay you $20 a week", and she
knows that she really did. I would not tell anything that was
not right.
Q. You had given her up to that time, according to her testimony, receipts for $207
A. Yes, sir, I did.
.
Q. After that time, did you give her any more twenty-dollar
receipts?

page 59
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Q. She says that she got eight receipts at one time, that is,

some time around the first of August.
A. Sometimes she would come up there and leave the rent
and I would be busy or I would feel bad and I would not
write the receipt, and I would not see her and get
page 61 } a chance to give it to her. Maybe there was someone around, or it slipped my mind. And the next
time when she paid her rent, I would say, "I forgot to give
you a receipt last week'', and I would give her two at a time,
and I think one time I did give her three at one time.
Q. Did she say anything with regard to getting the receipt for $15 when she paid the $20?
A. No, sir. She said, ''That is all right". She said, "You
give me the receipt for fifteen. I am still going to give you
your twenty, because the apartment is worth that".
Q. What, if anything, did she tell you with regard to the
receipts?
A. She didn't want Mrs. Kennedy to know that the rent had
been cut, because she would go through her bureau drawers,
and she was tearing the receipts up because she didn't want
Mrs. Kennedy to see them.
Q. After that, did you give.her any more receipts?
A. No, sir; I stuck them in the piano stool, because I liked
Mrs. Kennedy.
Q. When did you first learn that the OPA was interested
in the amount of rent that was being paid by Mrs. Anderson?
A. Mrs. Anderson was upstairs on Monday and she stayed
up there for about an hour or an hour and a half, talking,
·
and she said she thought she heard Mr. Anderson
page 62 } come home and she said, '' There comes Jess now'',
and on Wednesday morning when the mail man
came, he brought the letter from the OPA, and that was the
first of my knowing anything about it.
Q. That was the first of March of this yearY
A. Yes, sir.
Q. Did Mr. and Mrs. Anderson, either one, ever complain to
you that you had overcharged them rent and ask you to refund it?
·
A. No, sir. :M:r. Anderson and Mrs. Anderson both acted
real nice. We never had any cross words at all.
Q. Well, aside from cross words, did they ever ask you
to refund the $5 a week?
· A. No, sir, they never mentfoned anything.
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Q. Did you ever hear anything at all about the rent until
you got this warrant served on youY
A.. No, sir.

CROSS EXAMINATION.
By Mr. Banks:
Q. Mrs. Schaubach, do you admit that you received $20 a
week rentt
A. Well, I guess you .would call it that. If I give you $15
and then I drop $5 on the floor and you find it and pick it up,
or on the piano, or something, that is still getting it.
Q. During the 43 weeks, how would they pay you
page 63 } that $20 Y
A. Sometimes she would give me ten or fifteen
and she would put the five up on the piano, or something.
Q. Do you mean to say, then, that she gave you $15 with
one hand and dropped $5 on the piano Y
A. Oh, people would be in there talking, and she would
just lay it down and walk on out.
Q. And that continued during. the whole period 7
A. Yes, sir, because she said she would get over the OPA,
because I didn't want no trouble with her or the OPA or
anybody else.
Q. So, you would collect $15 with one hand and pick up
the other five from the piano Y
A. Some time that day, or two or three days later.
Q. You mean, she would leave the five for you and you would
come back and pick up the five Y
A. Yes.
Q. And that would make the twenty for the week!
A. Yes, sir.
Q. And you did get $20 for the entire period Y
A. After the OPA cut the rent, that was the way she did.
Q. The rent was cut May 28, 1943?
A. It was cut the latter part of May. I didn't write the
dates down.
page 64 ~ Q. You knew from the notice that the rent was
$15 from May 28, 1943?
A. She did, too.
Q. And she paid $15, put the money in your hand, and then
put $5 somewhere else Y
A. Yes, sir.
Q. Did she make all the payments direct to you Y
A. She did until after the OPA wrote her a letter, or wrote
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me the letter, and then Mr. Anderson started to paying Mr.
Schaubach-I don't know why. Mr. Anderson only started
then.
Q. After the hearing investigating the overcharge on March
25, the rent was collected by Mr. Schaubach Y
A. Mr. Anderson paid it to Mr. Schaubach. She or he never
came to me any more.
Q. And Hattie collected the rent!
A. No, sir, Hattie doesn't collect the rent.
Q. Hattie never collected the renU
A. No, sir. The money wasQ. Are you positive about that!
·
A. If I go over there and hand something to yon, that
doesn't make you collect it.
Q. I don't want to embarrass you, Mrs. Schaubach, but
isn't it a fact that Hattie testified in Civil Court
page 65 ~ that Mrs. Anderson paid her many times and she
would give it to you Y
A. She paid her the money, but I ~on 't call that collecting

it.

Q. Well, what would it be Y
A. Well, if I come in and hand you something to give Mr.
MaupinMr. Maupin: Mrs. Schanbach admits that she got it.
The Court: She has admitted that she has overcharged..
Mr. Banks: I am trying to ascertain whether the same
procedure was followed when Hattie was paid the rent.
The Court: Would that be material? You are proceeding
to claim treble damages, or liquidated damages, for the overcharge. She admits she did overcharge. I think pursuing
it any further would not be proper.
Mr. Banks: I will withdraw it.
By Mr. Banks:
Q. How many times did Hattie bring you the money!'
A. Hattie never brought me the money in her life. She
would say, "Mrs. Schaubach, there is your money", lying
such-and-such a place.
Q. Hattie never brought you the money in her
page 66 ~ lifeY
A. I don't think so. She might have handed it
to me, but I don't think she did.
Mr. Maupin:
and over again.

Your Honor, that is the same thing over

I
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Mr. Banks: It goes to the credibility of this witness.
The Court: She said she may have handed it to her. If I
had collected the rent, what difference would it make Y
Mr. Banks : None except this, if your Honor please : She
said that in the 43 weeks she would get the $15 and $5 would
be dropped on the piano. I want to know if the same method
was employed when Hattie was paid.
The Court: She would not know if she was not there.
By Mr. Banks :
Q. Did you ever give Hattie a receipt to take back to the
Andersons when she brought you the money?
A. I couldn't say whether I did or I did not.
Q. You say you did write out a receipt every time they
gave you the money?
A. I may not have wrote it the same day that she would
hand me the money, because maybe I would have company,
or maybe I would be sick, or something. I wouldn't swear
whether I did or I did not.
Q. I will ask you to look at these three receipts
page 67 ~ and say whether or not they were introduced by
you in the other court as evidence, duplicate receipts that you wrote Y
A. Why, certainly.
Q. Are they in your handwriting?
A. Why, certainly. That last one is not mine.
Q. All right; we will begin with the first one. In the first
book, your first receipt, December 10, 1942, rent collected from
King. He was the tenant downstairs, wasn't he?
.A. Yes, sir.
Q. And they run consecutively in this book, ending November 8, from the Andersons, $15 f
.A. Uh-huh.
Q. You never issued a receipt to any of your other tenants
out of this book, did you?
A. No, sir.
Q. Your second book begins November 22, 1943, to March
24, 1944. They are all in your handwriting, are they not f
.A. Yes, they are in my handwriting.
Q. Why is it, Mrs. Schaubach, that in all these receipts in
the first book you have written your name out in full, on every
receipt, and in the second book-which is equally as thickyou have initialed all these receipts instead of having signed
your name as you did in the first, in full f
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page 68

~

A. Well, if you had lived with me as long as that,
wouldn't you think initials would answer just the
same as the other, the full name wrote out?
Q. Well, when did you make up your mind that it was necessary only to initial the receipts, when you wrote one book
with the full name written out Y
A. Well, if you would sit down, Mr. Banks, and try to write
my name, you would soon get tired, because it is quite long
to write.
Q. Can you explain to the jury why, after the Rent Control
Board had discovered you were overcharging $5 a week, the
receipts in the first three weeks, March 27, 1944, April 3, 1944,
and April 10, 1944, are written out of two separate books and
there is a gap between the first and second receipt of two ·
receipts, and yet your two and a half books are all consecutive?

Mr. Maupin: Who signed those? Mr. SchaubachY
Mr. Banks: "G. M. S."
Mr. Maupin: How can she·- say what Mr. Schaubach did Y
Mr. Banks: Well, I am asking her.
A. Well, if you want to know about these receipts here
that ]\fr. Schaubach wrote, most of the time when I wrote a
receipt, whichever apartment it would be for-I used these
receipts for the first-floor apartment. Mr. and Mrs.
page 69 ~ Anderson-when they paid me on the second-floor
apartment, there was a receipt book that I had
there. That way I could keep my tenants separated and
wouldn't get them mixed up, and I would stick the book in the
piano stool so I would know where to get at it.
Q. Mrs. Schaubach, the last receipt that you wrote in this
book, with your initials, is March 24 of this year. That is
your handwriting, is it not Y
A. Yes, sir.
Q. You still have .in this book two-thirds of the receipts
unused. Why didn't your husband continue to write receipts
out of that book?
Mr. Maupin: Objected to.
A. Well, I couldn't answer that.
The Court: Just a minute. Objection sustained.

Roberta I. Schaubach v. J. Anderson.
Mrs. Roberta I. Schaubach.

By Mr. Banks:
Q. Do you know Mrs. Romeo 7
A. Yes.
Q. Did you make a statement to her, after you received-the
letter from the OPA, that you had been overcharging for the
apartment and that you had to return the overcharge?
A. No. Mrs. Romeo and myselfMr. Maupin: She has already testified she overcharged.
What is the purpose of all this t
The Court: What is the purpose of it? Objecpage 70 } tion sustained.
·
Mr. Banks : That is all.
RE-DIRECT EXAMINATION.

By Mr. Maupin:
Q. You testified just now that Mrs. Anderson wanted to
move into that apartment, and you did not know what the
OPA was going to do, and she told you that, no matter what
the OPA did, she would still pay you the $20Y
A. Yes, sir.
Q. If she had not made that bargain with you, would you
have let her go into that apartment?
A. No, sir. I would have moved downstairr:,.
Q. There has been a lot of talk about those receipts. Are
these the receipts that you wrote out and retained Y
A. Yes, sir.
Mr. Maupin: I introduce them.
( The receipts were received in evidence and marked Defendants' Exhibit 1.)
RE-CROSS EXAMINATION.
By Mr. Banks:
Q. You say you told Mrs. Anderson that if you could not
get $20 a week rent, you would keep the apartment yourselU
A. I told her I didn't want to rent it, I would
page 71 ~ leave it stay vacant.
Q. Rather than accept less than $20 Y
A. Than to be bothered like that, yes.
Q. She understood just what you said Y
A. She understood that before the Kings ever moved.
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Q. And unless she continued to pay you that $20, you would
have put her out, wouldn't you f
A. No, sir. I could not have put her ont. She knew that~
All intelligent people know that I could not have put her
out, and Mrs. Anderson also.
Q. But you did say that if you could not get $20 a week,
you were going to move down, yourself Y
.A. I didn't tell her what I was going to. I told her I
would rather move down there,. before she ever moved down
there.
Q. You now qualify your statement and say you would
"rather have moved down there''!
A. I told her if they cut the rent, I would not rent it.
(Thereupon, at 1 :30 P. ::M., a recess was taken until 2 :30
P .. M.)
page 72}

AFTERNOON SESSION.

(The court reconvened at 2 :30 P. M.)
MRS. MARGARET ANDERSON,
recalled in rebuttal, further testified as follows:

· Re-examined by Mr. Banks:
Q. Mrs. Anderson, Mrs. Schaubach testified that she showed
you the order of the Rent Director reducing the rent as or
May 28, 1943. Did you see that letter Y
Mr. Maupin: That is not rebuttal, if your Honor please.
She has already testified to that.
Mr. Banks : I don't remember her testifying to that.
Mr. Maupin: I asked her if she didn't show it to her.
Mr. Stenographer, turn back to her testimony.
Mr. Banks: We won't waste any time about it if he says
she testified to it
The Court: All right; strike out the question.
By Mr. Banks:
Q. Mrs. Schaubach testified that when you paid Hattie, she
was always in the room t
A. No, sir, she was never in the room.
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Mr. Maupin: She did not so testify.
Mr. Banks: She said she picked it up at one
place and carried it to her.
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By Mr. Banks:
Q. Where was Mrs. Schaubach when you paid Hattie?
A. She was not there at all. She was either in the bed, or
she was not in the house; otherwise, I would ·have paid her.
Mr. Maupin: If your Honor please, I object to this line of
·
questioning. It has no probative value at all. .
The Court: I take it the purpose of it is to affect the credibility of Mrs .. Schaubaeh.
Mr. Maupin: That is not in issue. She has already admitted she was paid the money.
The Court: Proceed.
By Mr. Banks :
Q. Did you ever lay $5 down on the piano when you paid
her?
A. No, sir. I always paid her with a twenty-dollar bill.
By Mr. Maupin:
Q. You always paid her with a twenty-dollar bill Y
A. That's right.
page 74
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HATTIE STOKES (colored),
called as a witness on behalf of the plaintiff in
rebuttal, having been duly sworn, testified as follows:

Examined by Mr. Banks:
Q. Hattie, what is your name Y
A. Hattie Stokes.
Q. Do you work for Mrs. Schaubach Y
A. Yes, sir.
Q. Are you still working for her?
A. Yes, sir.
Q. Hattie, did Mrs. Anderson pay you rent for Mrs. SchaubachY
A. Yes, sir, she game me money.
Q. How many times!
A. Oh, she paid me a million times.
Q. Was Mrs. Schaubach there when she paid you Y
A. She would be upstairs ; she would never be in the room
when she handed it to me.
Mr. Banks : That is all.
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Hattie Stokes (colored).
CROSS EXAMINATION.

By Mr. Maupin:
Q. Hattie; how much did Mrs . .Anderson give you?
A. How much did she give me T
Q. Yes.
page 75 } A. I don't know, sir. I never unfolded it when
she gave it to me.
Q. What did she say when she gave it to you t
A; She said, "Give this to Mrs. Schaubach".
Q. And you gave it to her?
A. Yes, sir.
Mr. Maupin: That is all.
Mr. Banks : That is all.
(Both parties rested.)
page 76}

MOTION TO STRIKE PLAINTIFF'S EVIDENCE.

Mr. Maupin: If your Honor please, before you go into the
1nstructions, I would like to move to strike the evidence so far
as Mr. Schaubach is concerned. I do not think there is any
evidence to connect him with it.
The Court: The Court overrules the motion. He owns with
his wife the property and he said he gave the money to his
wife, that he collected rent, and let her, ever since he owned
the property, use the rents for her own, for spending money.
The money was due and payable to him, and if he saw fit to
turn it over to her and failed to take his half,. that was his
privilege.
.Mr. Maupin: Exception.
page 77}

INSTRUCTIONS.

Plaintiff's ln,struction 1-P (granted):

'' The Court instructs the jury that if you believe from the
evidence that the ceiling price fixed by the Rent Director of
the Office of Price Administration for the apartment involved
in this action was $15.00 per week, beginning the 28th day
of May, 1943, and that the defendant leased said apartment
and collected from the plaintiff from May 29, 1943, to March
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27, 1944, $20.00 per week, or $5.00 per week in exceijs of the
ceiling price, during the said forty-thre·e (43) weeks, then you
are instructed to bring in a verdict for the plaintiff in the sum
of three times the amount overcharged; plus a reasonable attorney's fee.''

Mr. Maupin: Defendants except to the action of the Court
in granting Instruction 1-P over the objection of defendants,
and as reasons for their exception say that said instruction is
misleading and as offered is not a correct statement of law.
Defendants maintain that the law does not permit any tenant
knowingly to continue to pay rent in excess of the legal maximum, knowing that such payments are in excess of the legal
maximum, as foundation for a suit for treble damages. If a
tenant, knowing that the payments of rent are in excess of the
ceiling price, continues to make such payment withpage 78 ~ out protest and then subsequently, without seeking
any adjustment for such overpayment, institutes an
action for treble damages, such tenant is not entitled to recover treble damages for the overpayments so knowingly
made.

Plaintiff's Instruction f-P (grO/fl,ted):
'' The Court instructs the jury that it is no defense under
the Emergency Price Control Act that the tenant knew at the
time he made the weekly rent payments that the landlord was
collecting $5.00 per week in excess of the ceiling price :fixed by
the Rent Director.''
Mr. Maupin: The defendants except to the action of the
Court in granting Plaintiff's Instruction P-2, for the reason
that the instruction is misleading in that it does not refer
to Instruction D-1, nor does it tell the jury, though it is a :finding instruction, that they could not find for the plaintiff if
they believed that the plaintiff and defendant l1ad entered into
an illegal contract and that the plaintiff was endeavoring to
recover under the same. It is error to grant the instruction
in the form in which it is granted because it directs a verdict
upon only a partial view of the evidence.
page 79 ~ Defendants' Instruction No. 1-D (granted):
"The Court instructs the jury that if they believe from the
evidence that plaintiff and defendant entered into a contract
with regard to the rent to be paid and accepted for the
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·premises on the :first floor of Number 284 W estoYer Avenue,
Norfolk, Virginia, and that such contract was illegal at the
time it was entered into, then the plaintiff can recover 11othing from the defendant in this action.',
VERDICT.
(The jury·!etnrned the following verdict:}
"We the jury find for the plaintiff in the sum of $'645
plus attorney's·fee of $50."
Mr. Maupin: Your H~nor, I move the Court to set aside
the verdict as contrary to the law and the evidence.
(Said motion was continued.)
page 80 ~

JUDGE'S CERTIFICATE.

. I, Clyde H. Jacob, Judge of the Circuit Court of the City
of Norfolk, :Virginia, do hereby certify that the foregoing is a
true and correct transcript of the trial of the case of J. Anderson v. George M. Schaubach and Roberta I. Schaubach, in said
court, on the 2nd day of August, 1944, including the testimony of the witnesses, the exhibits offered in evidence,
the instructions to the jury, the motions and objections of the
parties, the rulings of the Court, the exceptions of the parties,
and all other incidents of said trial. I further certify that
the exhibits shown by the foregoing transcript and identified
as Plaintiff's Exhibits Nos. 1 to 5, inclusive, and Defendants,.
Exhibit 1, are all the exhibits introduced upon said trial and
the same have been initialed by me for the purpose of identification.
I further certify that this certificate has been tendered to
·and signed by me within the time prescribed by Section 6252
of the Code of Virginia, providing for tendering and signing
bills of exception, and that reasonable notice in writing has
been given to the attorney for the plaintiff of the time and
place at which said certificate has been tendered.
Given under my hand this 24th day of November, 1944.
CLYDE _H. JACOB, Judge.
page 81 ~

CLERK'S CERTIFICATE..

I, W.R. Hanckel, Acting Clerk of the Circuit Court of the
City of Norfolk, Virginia, do hereby certify that the fore-
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going report of the testimony.., exhibits, exceptions, and other
incidents of the trial of the case of J. Anderson v. George M.
Schaubach and Roberta I. Schaubach, lately pending in said
court, was lodged and filed with me as Clerk of said court on
the 24th day of November, 1944.
W. R. HANCKEL, Acting Clerk.
page 82

~

CLERK'S CERTIFICATE.

Virginia:
In.the Clerk's Office of the Circuit Court of the City of Norfolk, on the 14th day of December, in the year, 1944.
I, W.R. Hanckel, Acting Clerk of the Circuit Court of the *
City of Norfolk, Virginia, do certify that the foregoing is a
true transcript of the record in the case of J. Anderson v.
George l\L Schaubach and Roberta J. Sclmubach, lately pending in said Court. I further certify that the same was not
made up and completed and delivered until the attorney for
the plaintiff received due notice thereof in writing and of the
intention of the defendant Roberta I. Schaubach to apply to
the Supreme Court of Appeals of Virginia for a writ of ~rror ..
and supersedeas to the judgment therein.
Tcste:
W.R. HANCKEL,
Acting Clerk of the Circuit Court of the City of
Norfolk, Virginia.
By T. A. W. GRAY,
Deputy Clerk.
Fee for transcript of record, $14.50.
A Copy-Teste :
M. B. WATTS, C. C.
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