I N THE

Supreme Court of Appeals of Virginia
AT RICH:i'vlOND.

Record No. 4109

VIRGINIA:

In the Suprem e Court of Appeals held at the Court-Ljbrary
Building in the City of Ri chmond on vVcdnesday the 21st day
of January, 195::3.
IMPROVED REALTY CORPORA.TIO~,

Appellant,

against

R PL\fKNEY SOWERS, EXECUTOR OF R. L. SOWEltS,
DE CEASED,

Appellec.

F rom the Hustings Court of tbe City of Richmond, Part

Ji.

U pon the petitio n of Imp r oved Realty Co rporation, a V ir1-111 appeal is awarded it from a decree Cllterecl by th e Hustings Cou r t of t lic Cit:v of Ric:hmon<l, Part
lI, on the 24th d ny of October, 1952, i n a certain cha11ccry
cause i hen therein depend ing wherein H. Pinkney Sowers,
l·~xccutor of R. L. Sowers, deceased, wn::: plaintiff and the said
petitioner was dcfenchrnt, no additional hond being r equired.

p;inia cor po ration,
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RECORD

•

•

•

•

•

MEMORANDUM IN CH ANCERY.
To the Clerk of said Court:
P lease issue p rocess in the above-styled matte r returnable
to the Second January Rules, 1949. The P resident of said
Corporation, R. Leslie Brown, may be reached a t 1012 West
Broad Street, Richmond, Virginia.
R. L. SOWERS
By Counsel.
R. PINKNEY SOWERS, p. q.
pag·e 2
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The Commonwealth of Virginia,

To the Sergeant of the City of Richmond-Gr eeting:

We Command You, Tbat you summon Improved Realty
Corpora tion, A Virginia Co r poration, to appear at the Clerk 's
Office of our Hustings Cou r t, of the City of Richmond, Part
II, at the Rules to be held the rein fo r the said Court, on the
t hird Monday in J anuary, 1949, to answer a certain Bill in
Chancery, exhibited against it in our said Court by R. L.
Sowers.
And ha,e then there th is writ.
Witness Ch as. R. Purdy, Clerk of our said H ustings Court,
of the City of R ichmond, Part II, at the Courthouse thereof,
t his 15th day of January, 1949, and in the 173rd year of the
Commonwealth.
CHAS. R. PURDY, Clerk
By ELIZABETH A. ROBERTSON, D. C.
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(on back)
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SUBPOENA IN CHANCERY
R. L. Sowers

v.
Improved Realty Corporation, A Virginia Corporation
R. Pinkney Sowers, p. q.
To 2nd January Rules, 1949.
Serve on President, R. Leslie Brown, 1012 West Broad St;
Executed in the City of Richmond, Virginia, this 15th day·
of January, 1949, by delivering a copy of the within .nameq;
Subpoena to R. Leslie Brown the President of Improved
Realty Corp., A Virginia Corp. Place of Residence and Business of said R. Leslie Brown being in said city. Principal
office of said corporation being in said city.
WALTER B. GENTRY
City Sergeant of Richmond, Va.
By JOHN McKENNEY
Deputy Sergeant.
.Sergeants fee of $ •75 paid.

J. Mc.
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BILL IN CHANCERY.
the Honorable M. Ray Doubles, Judge of said Court~
OomJ>lainal}.t, R. L. Sowers, rea.p·ectfully revresents.:·

4
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All that certain tract or parcel of land, lying and being in
the County of King and Queen, State of Virginia, immediately on the public road leading from Bruington to Shepherd's
Church, and bounded by the said road, by the land lately belonging to the estate of Mortimore Jones, deceased, which was
lately occupied by Susan Jones, his widow, as her dower,
by the tract known as '' Bohannon 's '' ; lately owned by Dew
Brothers, and by the lands of others, which said tract of land
is supposed to contain 50 acres, be the same more or less,
but is conveyed in the gross and not by the acre, together
with the gTist mill property, located thereon, formerly known
as Fleet's Mill and the gearing, fixtures, tools, implements
and machhiei·y belonging thereto and used in connection
therewith and the rights, franchises and privileges of every
~- kind and description appertaining to the said mill property
(
\and the pond to same.
That your Complainant owned the land above described in
fee simple.
That on the said 17th day of May, 1948, your Complainant
entered into a written contract of sale with the Defendant,
Improved Realty Corporation, to sell to said Improved Realty
Corporation the certain tract of land with the improvements
and appurtenances described in said written contract of sale
as follows:
page 4 ~

'' All that certain tract or parcel of land with improvements thereon and belonging thereto, lying
and being in the County of King and Queen, State of Virginia, immediately on the public road leading from Bruington
to Shepherd's Church. Containing 50 Acres, more or less,
together with the Grist J\fill property, fixtures, tools, implements and macl1inery belonging thereto and the rights, franrhises and privileges of every kind ·and description appertaining to the said mill property and the pond to the same.
Also three boats.
for the sum of Eighteen Thousand Five Hundred Dollars
($18,500.00), wl1ich said contract is herewith filed marked
'' Exhibit A" and made a part of this bill;
That by the terms of said written contract of sale, it was
agreed by and between your Complainant and the said Defendant that the Defendant, Improved Realty Corporation,
would pay the sum of Eighteen Thousand Five Hundred Dollars ($18,500.00) for said property, payable· all cash, the sum
of One Hmjdred Dollars ($100.00) having been paid with the

(··. /.
i'
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execution of said written contract of sale; and that wHhin
thirty days or "as soon thereafter as title can be examined
nnd papers pl'eparcd, allowing a reasonable time to correct
any defect reported by the title examiner,'' the said Complainant ,vould dclivel' to the said Defendant a properly exeeuted Deed of General Vilarrantv.
That your Complainant, in aceo1·dance with the terms of
said writ.ten contract of sale, has llecn ready, willing and able
to deliver an exerutcd Deed of Gcnel'al ·warranty conveying
the identieal pr·opel'ty described in 1he said wdtten contract
of sale, to Improved Realty Corporation, and that your Complainant, through his Attoruey, has repeatedly notified the
Attorney for the Defendant, Improvecl Realty Corporation,
of his willingness and ability to so tkliver, but that Improved
Healty Corporation has steadfastly refm,ed and contimrns fo
refuse to pay the resi<lue of the pill'chase money, to-wit:
Eig·htecn Thousand Four Hundred Dollars ($18,400.00);
That title to the property afore-described in said
page 5 ~ writ ten cont.rart or sale is yested in your Cornpbinaut and that tlie smue is free and clear, save
and except for two Deeds of Tnrnt, which your Complainnnt
purposes to pa~T off ont of the salr price of Eighteen Thousand
Pive Hurnl1wl Dollars ($18,500.00).
· That the Defendant now p:ives that as its reason for refn~ing to pay the consideration set forth in said written contract
of sale, and thr Defencl:rnt now rlnims that your Complainant
does not own the fee simple title to the land covered by the
waters of the ponc1, wliich is athlehed to said real property;
that your Complainant states that he did not routract to convey title to tl1e lnnd coYered by the pond and that be can convey and still proposes to convey to the Defendant, the land
nnd appurtenances thereto belong-ing and the pond to same
afore-described in said written contract of sale.
IN CONSIDERATION "WHEREOF, and forasmueh :i~
your Complainant is remedfless in the premises save in a
Court of Equity, your Complainant herewith tenders a go0f1
and sufficient Deed with General ·warranty to the ·ss1M
property duly signed, scaled and ncknowle<lge·d by your Complainant and hereby offers to fnllr perform all of the provisions of l1is said contraet with ~aid Improved Realty Corporation; ,vherefore, your ComplHinnnt prays that the sairl
Imprnved Realty Corporation may he compelled on its o~th fo
perform and eomply with the provisions of the ·said contraet;
that the said Improved Realty Corporation may he compe11ed
to accept the Deed tendered to it and to pay the residue of tne
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purchase price as provided for in said contract; that the said
lmproYed Realty Corporation may be made Defendant to
this bill and required, but not on oath, to answer the same, the
oath. being hereby waived; and that your Complainant may
have all such other and further and general relief
11age ·6 ~ in the premises as the nature of his case may require or to Eqnity shall seem meet.
And your Complainant will ever pray, etc.

R. L. SOWERS,
By Counsel.

R. PINKKEY SO"WERS, p. q.
page 7
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OFFICE OF
A. L. ADAMSON
Real Estate and Insurance Agent

913 HULL STREET, RICHMOND, VA.
CONTRACT OF SALE

This A,qree1nent, Made this 17th day of -May, 1948, between
R.. L. Sowers party of the first part and Improved Realty
Oorporation party of the second part, vVitnesscth, That the
said party of the first part doth bargain and sell to the said
party of the second party, the following property, to-wit:
All that certain tract of parcel of land with improvements
thereon and belong-ing thereto, lying and being in the County
of King and Queen, State of Virginia, immediately on the·
public road leading· from Bruington to Shepherd's Church.
'loutaiuiu~~ 50 A'cres, mare or Jess, together with the Grist
Mill .property, fixtures. tools, imple,me~ts and m~runery 1!~longmg ther.eto and the rights, fi:an.<.'J!.1.§.eS_and~.P.ds.ileges ~qf
~i:y-k1nctan~ desgipti au a ppe.rta hrlng Jo__ th~ sa.ig_ mill Jl~2.P-

~1~!.~. -~-tl:iuJ.911rl +n,.,±11 £. ~rnm_g_. . _4-1.§9 th.r~~-P~~-~

~ th
.
e mav - .
een 10usan un
e un red ($18,500.00) and No/100 Dollars payable as follows, to-wit: All
Cash, Terms of sale to he complied with within Thirty Days
or as soon thereafter as title can be examined and papers prepa rcd. allowing a rea~:;onahle time to correct any defects reported by the title examiner, deed of general wananty to be
executed and delivered by the said party of the first part to
the said party of the second pad. The said party of the second part covenants to. accept and comply with _the terms of

8nb ect to an T
or . 1e sum o ~iir
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said Sale as herein set forth, provided the title thereto be
good, and doth pay down the sum of One Hundred and 00/100
Dollars, the receipt of which is hereby acknowledged, to bind
said sale and given as part of the purchase price, which shall
be refunded if the title is not good as aforesaid.
It is understood that the property is to be conveyed subject to any restriction now thereon. Possession of said property to be given date of settlement, except main dwelling
which R. L. So,vers may occupy until 10/1/48 subject to
tenants rights, Taxes, Insurance, Interest, and &nts to be
prorated on date of settlement.
Party of the first part agrees to pay A. L. ADAMSON the
usual Agent's Commission.
·witness the following signatures and seals:

R. L. SffWERS.
(SEAL)
IMPROVED REALTY CORP. (SEAL)
J. A. SCHWALM, Vice Pres. (SEAL)

''EXHIBIT A''
M. R. D.
(On Cover)

•

•

•

•

1949-2nd January Rules. Bill & Exhibit Filed, Subpoena
returned Executed & D. N.
1949-lst February Rules. Cause docketed & set for hearing & Decree Pro Con/esso.
page 8}

ORDER FILING ANSWER A.ND DEMURRER.
This day Improved Realty Corporation, by counsel, tendered its Demurrer and answer to the Bill of Complainant and
asked leave to file the same, which leave is granted and such
-demurrer and answer are accordingly filed; and the order at
Rules taking the said Bill for confessed is hereby set aside.
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(On Cover)

•

•
Enter this order. 3/18/49.

M. R. D.
page 9 ~

DEMURRER.

(

1

The demurrer of Improved Realty Corporation, the defen<lant named in the Bill of Complaint :filed ag~inst it by R. L.
/~'\ Sowers in said court.
This defendant comes and says that said Bill of Complaint
is not sufficient at law for the following reasons~
· 1,

(a) The contract of sale is so indefinite and uncertain and
lacking in a sufficiently adequate description with respect to
the subject matter as to be incapable of enforcement and
therefore void.
(b) The Complainant states that he did not contract to
convey title to the land covered by the pond, whereas the alleged contract purports to include "the pond to the same".
(c) Because of the foregoing and-other good and sufficient
reasons and imperfections in said Bill of Complaint, this defendant prays that the. said Bill of Complaint be forthwith
dismissed at the cost of the plaintiff.

IMPROVED REALTY CORPORATION ..
By Counsel.
BUFORD, CHRISTIAN, HUNTLEY & SCOTT, p. q.
(On Cover)

•
1949-March 18th-Filed by Order.
page 10}
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The answer of Improved Realty Corporation to a Bill of

(
'

I
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Complaint filed against it in the Hustings Court Part II of
the City of Richmond, Virginia, by R. L. Sowers, Complai~.;.
ant.
This respondent reserving unto itself the benefit of all ju~t
exceptions to said Bill of Complaint for answer thereto or t~
so much thereof as it is advised that it is material it should
answer, answers and says:

\
.

'
'

\

)

(1) Your respondent admits the Complainant is the owner
of a certain tract of land in King and Queen County, Virginia
but denies that said property is properly described by th~
Complainant in his bill.
(2) Your respondent admits it entereLl into a written contract with the Complainant under date of May 17, 1948 but
denies that the Complainant can or is able to convey to your
respondent the property it agreed to purchase.
And now, lm ving fully answered the Complainant's bill,i
this respondent prays to be hence dismissed with its reason-:
able costs by it in this behalf expended.
IMPROVED REALTY CORPORATION.
By Counsel.·
BUFORD, CHRISTIAN, HUNTLEY and SCOTT,
Counsel.
(On Cover)

*

•

*

*

1949-1\Iarch 18th-Filed by Onler.
page 11}
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Virginia:
In the Hustings Court of the City of Richmond, Part II, the
7th day of June, 1949.
·

•

•

•

•

This cause came this day to be heard upon the Bill of Complaint of the complainant and the Demurrer thereto of the
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defendant, the same having heretofore been argued by counsel; and the Court being of opinion that the description of
the tract of land described in the Bill of Complaint is not
necessarily lacking in certainty but may depend upon proof
of whether it can be located by making inquiry; and being of
the further opinion that the contract between the parties does
not purport to convey the pond mentioned in the contract but
rather '' the rights, franchises and privileg·es of every kind
and description appertaining·''· thereto; wherefore the Court
doth adjudge and order that the Demurrer of the defendant
be, and the same is hereby, overruled; to which action of the
Court the defendant objects and excepts.
(on back)

•
Enter this Order:

•
~ une

•

•

•

7th, 1949.
M. R. D., Judge.
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Virginia :

In the Hustings Court of the City of Richmond, Part II, the
24th day of September, 1951.

•

•

•

•

•

This cause having been l1eard heretofore at a pre-trial conference on the question of whether parol evidence is admissible, and the Court heretofore having adjudged that the contract does not purport to convey the pond but rather "the
rights, franchises and privileg·es of every kind and description appertaining" thereto, and the Court now being of opinion that the contract is not clear on its face as to what these
rights, franchises and privileges are and that it is competent
to ascertain what the parties intended by the use of the said
phrase and whether the seller is in a position to convey what
was so intended, the Court doth adjudge that parol evidence
is admissible for the said purpose; to which ruling of the
Court the complainant, by counsel, objects and excepts.
(on back)

•

•

•

•

•

Enter this Order: September 24th, 1951.
M. R. D., Judge.

Improved Realty Corp. v. R. P. Sowers, Ex'r., et al
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ORDER.
This day came the Complainant, by Counsel, and tendered
to the Deferidant an executed and acknowledged Deed dated
November 6, 1951, conveying unto the said Defendant the real
property which is the subject matter of this suit; and the Defendant rejecting said Deed, it is, therefore, ordered that the
same be lodged with the papers in this cause pending final
adjudication of this cause upon its merits without prejudice
to the rights of the defendant.
(On Cover)

•

•

•

•

Enter this Order November 13, 1951, 4:15 P. M.
M. R. D., Judge. ·
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MOTION BY SUCCESSOR IN INTEREST OF
R. L. SOWERS, DECEASED,
R. Pinkney Sowers, who has duly qualified as Executor of
the Estate of R. L. Sowers, deceased, as evidenced by certificate of .the Clerk's Office of the Circuit Court of King and
Queen County, Virginia, moves the Court to substitute him,
R. Pinkney Sowers, Executor, as the successor in interest of
the Complainant in this cause, R. L. Sowers, who died, testate,
November 13, 1951.
Respectfully,
R. PINKNEY SOWERS,
Executor of the Estate of
R. L. Sowers, deceased.
/

Filed January 7th, 1952.

•

•

•

•

•
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State of Virginia,
County of King & Queen, to-wit:

I, H. C. Hall, Clerk of the Circuit Court of the County of
King & Queen, do hereby certify that on the 12th day of December, 1951, R. Pinkney Sowers duly qualified in my said
Court as Executor of R. L. Sowers, deceased, and gave bond
as such according to law.
In testimony whereof, I have hereto set my hand and annexed the seal of the said Court, this 12th day of December,
1951.

I

H. C. HALL, Clerk.

(Seal)
of Virginia,
f ··-... ',State
County of King

& Queen, to-wit:

I

;:

I, Lewis Jones, Judge of the Circuit Court of the County
of King & Queen, hereby certify that H. C. Hall, whose name
is signed to the foreg·oing certificate, is, and was at the time
of signing· the same, Clerk of the said Court, duly qualified;
that bis attestation is in due form of law; that his signature
is genuine, and all his official acts entitled to full faith and
credit.
Given under my hand, this 18 day of December, 1951.
1

LEWIS JONES, Judge.
State of Virg·inia,
County of King & Queen, to-wit:
I, H. C. Hall, Clerk of the Circuit Court of the County of
King & Queen, do hereby certify that Lewis Jones, whose
name is signed to the foregoing certificate, is, and was at the
time of signing same, Judge of the said Court, duly qualified.
Given under my hand, this 18 day of December, 1951.

H. C. HALL, Clerk.
page 16
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Virginia :

In the Hustings Court of the City of Richmond, Part II, the
7th day of January, 1952.

•

•

•

•

•
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This cause came this day to be heard upon its merits; whereupon, it appearing to the Court that R. L. Sowers, complainant herein, departed this life, testate, on the 13th day of November, 1951, and that R. Pinkney Sowers duly qualified as
his executor before the Clerk of the Circuit Court of King
and Queen Connty, Virginia, on the 18th day of December,
1951; upon motion of the sai<l R. Pinkney Sowers, executor
of the estate of R. L. Sower~, deceased, it is ordered that the
said R. Pinkney Sowers, executor, be, m1d he is hereby, substituted as complainant in this cause in the place and stead
·of R. L. Sowers, deceased.
Thereupon the defendant, by ronnsel, moved the Court to
permit it to file an Amended Answer, which motion was opposed by counsel for the complainant. The Court having
heard argument on the motion doth order that the defendant
be, and it is l1ereby, permitted to file its Amended Answer, to.·
which action of the Court the plaintiff objected and excepted.:
The Court then proceeded to hear and determine this matJ
ter without the intervention of a jury, and having fully ]1eard
all the evidence on behalf of the parties, and counsel havil;ig
waived their right to argne t11e caRe, the same was taken under advisement.

. · · . ·•.
1

( on bark)

•

•

•

•

•

Enter this Order January 7th, Hl52.

M. R. D., Judge.
page 17
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•

The amended answer of Improved Realty Corporation to
a bill of complaint filed against it in the Hustings Court of
the City of Richmond, Part II, by R. L. Sowers, complainant.
· The said R. L. Sowel's having departed this life and R.
Pinkney Sowers, his executor, having been substituted as
complainant in place of the decedent, this respondent reaffirms those allegations and defences set out in 1 and 2 of its
original answer and by way of amenclment says that it was
induced to purchase the pond referred to in the contract upon
the representation made by R. L. Sowers and contained in
an advertisement of the property which was carried in the
Richmond News Leader on Wednei;;day, March 31, 1948, to

,

:I
\
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the effect that the said fish pond contained from 75 to 80 acres,
which representation was material and was relied on by the
Defendant, whereas, in fact, by a survey of said pond made
by William M. Lewis, certified surveyor of the City of Richmond, Virginia, dated June 17, 1948, the said pond in fact
only contains 20.4 acres; and this respondent further says that
the phraseology contained in the contract; namely, the rights,
franchises and privileges of every kind and description appertaining to the pond, implied to the defendant corporation
and its officers the fact that the said R. L. Sowers owned and
controlled the exclusive fishing privileges with respect to said
pond.
And now having fully answered by its original and supplemental answer, this respondent prays to be dismissed with its
reasonable costs by it in its behalf expended.

r·;/Ji;
(
I

Filed by Order January 7th, 1952 .

•
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Virginia :

In the Hustings Court of the City of Richmond, Part II, the
7th day of August, 1952.
·
i

•

•

•

•

•

The Court l1eretofore having heard this cause without the
intervention of a jury upon the Bill of Complaint and the Answer as amended, and having taken the same under advisement, and now being· of opinion, for reasons set forth in a
written opinion of the Court, hereby filed as a part of the
record herein, that the complainant is entitled to specific performance herein; and that the defendant, Improved Realty
Corporation, is liable to R. Pinkney Sowers, Executors of the
Estate of R. L. Sowers, deceased, for the contract purchase
price with interest at the rate of six per cent per annum from
June 17, ~948, subject to a credit for any down payment and
for any income derived from the property by the complainant subsequent to June 17, 1948; and th~t from the said contract purchase price there must be paid the sums secured by
the deeds of trust and any other pecuniary lien existing on
the property as of :May 17, 1948, with interest to date; and
that simultaneously with the making of such payment the complaii1ant is to deliver to the defendant a deed of bargain and
sale with general warranty to the realty involved herein, such

Improved Realty Corp. v. R. P. Sowers, Ex'r., et al.
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deed to be executed by the successors in legal title thereto of
R. L. Sowers, deceased ;
Therefore the Court doth withhold entry of judgment herein until the parties can ascertain and file with the Court a
stipulation as to the amounts involved in the above items, with
leave to either party to apply for a reference of the said issues
to a Commissioner if a stipulation cannot be agreed upon.
(on back)

•

~
'

•

Enter tl1is Order: August 7th, 1952.

'·

l\I. R. D ., Judge.
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•
OPINION.
Doubles, J. This suit was instituted by R. L. Sowers, vendor,
during his lifetime against the Improved Realty Corporation,
vendee, to secure specific performance of a written contract
to sell and buy, respectively, certain realty lying in King and
Queen County. A demurrer to the bill of complaint was overruled, and the answer as amended relies upon three grounds:
1. Inadequate description of the premises; 2. Inability of
the plaintiff to perform; and 3. Misrepresentation inducing
the contract.
The subject matter of this suit is a parcel'of land adjoining
a pond, there being sundry riparian owners whose property
likewise adjoins the pond. (See plat, Defendant's Exhibit
#2). The complete chain of record title is not in evidence
lmt one J. R. Griggs conveyed it to L. C. Watkins in 1916.
Watkins held it from 1916 to 1929 during which time he operated a mill, the power for which was furnished by water
from the pond; and Watkins exercised exclusive fishing rights
in the waters of the pond, operating boats thereon and leasing
the privileges to various sportsmen from time to time; and
that riparian owners and others respected these rights.
· In 1929, ""\Va tkins conveyed to R. P. Sowers and R. L. Sow€rs, the description being as follows :

16
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"A.11 that certain tract or parcel of land, lying
and being in the County of King and Queen, State
of Virginia, immediately on the public road leading from
Bruington to Shepherd's Church, and bounded by the said
road, by the land lately belonging to the estate of Mortimore
Jones, deceased, which was lately occupied by Susan Jones,
his widow, as her dower, by the tract known as" Bohannon 's ",
lately owned by Dew Brothers, and by the lands of others,
which said tract of land is supposed to contain 50 acres, be
the same more or less, but is conveyed in the gross and not
by the acre, together with the grist mill property, located
thereon, formerly known as Fleet's Mill and the gearing,
fixtures, tools, i.mplements and machinery belonging thereto
· and used in connection therewith and the rights, franchises
. and privileges of every kind and description appertaining to
·,\the said mill property and the pond to same.''

(:.::.·,
i::.:..,:c

In

an owners title policy issued by the Lawyers Title Insurance Company in 1929 to R. P. Sowers and R. L. Sowers the
following comment is made by the title examiners:
'' Only a survey can determine the exact metes and bounds
of caption property and as the description given in Schedule
''A.'' hereof has been used for the last 40 or more years we
recommend that said survey be made.''

R. P. Sowers died in 1934 and his interest passed to R. L.
Sowers (the original complainant herein).
R. L. Sowers encumbered the property with various deeds
of trust in 1943, 1944 and 1947 to secure loans made from the
Mechanics and Merchants Bank, Richmond, Virginia. (See
Com1Jlainant 's Exhibit '' E' ') wherein the aforementioned description was still used.
During the ownership of R. P. Sowers and R. L. Sowers,
both before and after the death of R. P. Sowers, they exercised exclusive fishing privileges and control of the pond,
posting signs on tree laps and posts in the water reading
''Private Pond No Fishing"; maintaining· the only pier into
the pond and operating the only boats permitted on the pond,
and leasing these to sportsmen on occasion. It likewise appears drnt riparian qwners and others respected these rights.
In :March 1948, the complainant placed the property in tho
hands of James H. N ewe II of A. L. Adamson, Realtor, for sale.
An advertisement (Defendant's Exhibit #1) was inserted in
the Richmond News Leader on March 31, 1948. This adver-

/
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tisement described the property as consisting '' of
page 21 ~ a 75-acre fish pond plus 50 acres of good, dry land
* *. '' As a result of seeing this advertisement,
l\Ir. R. L. Brown and J. A. Schwalm, officers and sole owners
of the defendant corporation, after securing directions from
.Mr. Newell, visited the pond and rowed over the same in a boat
with the complainant.
On cross-examination, Mr. Schwalm testified as follows:
,)F

''Q. Now at the time you looked at the pond and saw it and
rowed arouud it with Mr. R. L. Sowers, were you satisfied
with the size of it from what you saw 1
''A. Yes.
'' Q. And the contract was signed after the date of riding
around the pond?
"A. That is rig-ht.''
On cro8s-examination, l\Ir. Brown testified as follows:

\
'' Q. Did you like the pond from what you saw of it, excluding what you were told i
'' A. It was a very pretty pond, yes.
"Q. And you were satisfied with its looks upon looking- at
it, but weren't satisfied with its size after you had the survey?
"A. That is correct."

Shor.Uy after their visit to the pond, the defendant procured its attorney, Mr. Moscoe Huntley, to negotiate for a
purchase of the propel'ty. Mr. Huntley, as agent for the de,.
fendiint, signed an offer offering $15,750.00 for the property.
Mr. Newell presented this to the complainant who refused it.
Then the defendant, through its officer, Mr. Schwalm, offered
$17,500.00 which the complainant likewise refused but counter-offered with $22,500.00.
Finnlly on l\Iay 17, 1948, a contract was signed calling for
a purchase price of $18,500.00, the property being described
as follows:
"All that certain tract of parC'el of land with improvements
thereon and belonging thereto, lying and being in the County
of King and Queen, State of Virginia, immediately
page 22 ~ on tl1e public roud leading from Bruington to Shepherd's Church. Containing 50 Acres, more or less,
together with the Grist l\Iill property, fixtures, tools, implements and machinery belonging thereto and the rights, franchises and privileges of every kind and description apper-
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taining to the said mill property and the pond to the same.
Also three boats. Subject to any title defects that a survey
may reveal.''
This language was prepared by Mr. Huntley after examining the papers ( deeds of trust and title certificates) held by
the Mechanics and Merchants Bank.
The defendants then procured Mr. W. 1\L Lewis, a Surveyor, to make a survey of the pond. He did so, completing
his drawing on June 17, 1948. (See defendant's Exhibit #2).
This survey reveals the pond to contain 20.4 acres and the
high ground 48.3 acres.
Thereafter the defendants have refused to perform.
/>;,·(.;,·.:
I
i

1. Suit was instituted in J anua.rv 1949. .A demurrer was
filed on the grounds that the contract of sale was to uncertain
of description to be enforceable and that the complainant
could not convey what he had contracted to sell, viz. allegedly
"the pond". The Court overruled the demurrer for the
reasons set forth in au order entered herein on June 7, 1949,
where it stated:
'' * * * the description of the tract of land described in the
Bill of Complaint is not necessarily lacking in certainty but
may depend upon proof of whether it can be located by making inquiry; and that the contract between the parties does
not purport to convey the pond mentioned in the contract but
rather 'the rights, franchises and privileges of every kind
and description appertaining' thereto; * • •."
2. The original Answer of the defendant, filed. s_imultaneously with the Demurrer in March 1949, presented two defenses, to-wit: (1) lack of proper description of the premises;
(2) inability of the complainant to convey the property purchased. At a pre-trial held in September 1951 as to whetber
parol evidence would be admissible, the Court ruled (see
order of September 24, 1951):

'' *

ii

* that the contract is not clear on its face as to what .

these 'rights, franchises and privileges' are and
that it is competent to ascertain what the parties
intended by the use of the said phrase and whether
the seller is in a position to convey what was so intended • * *. ''
·

page 23

~

'\Yhen the case came on for trial on January 7, 1952, counsel
for the defendant in his opening statement indicated that the

/if;
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evidence would show misrepresentation (fraud or constructive fraud) whereupon the Court advised counsel that fraud
was not an issue raised by the pleadings. Counsel was obviously taken by surprise and asked leave to amend. Due to
the seriousness of the charg·e and the · possible importance
thereof to the defendant, the Court permitted an amended
answer to be filed despite the obvious previous neglect of
counsel in failing to raise the defense at the appropriate time.
3. The evidence is clear that the 'rights, franchises and
privileges' intended in the contract are the ones exercised by
the complainant and his predecessors in title, viz. exclusive
fishing rights and control of the waters of the pond for the
grist mill purposes. The Court is of opinion that the complainant owned these interests and could perform his contract.
As indicated earlier herein, the contract does not purr>ort to
convey the pond, ( an undertaking which would contemplate
fee simple ownership -of the land under the pond), but rather
undertakes to convey riglits, franchises and privileges per~
i.aining thereto.
Exclusive rights to fish therein and to maintain the waters
of a pond for grist mill purposes may be acquired by prescription and when so acquired are easements in the waters of the
pond and are wholly independent from fee simple ownership
of the bed of the pond. In Providence Forge Fishing Cluq v.
Miller Mwn,1ufactitring Company, 117 Va. 129, the complainant
Club sought to have removed as an alleged cloud upon its alleged title to the bed of a pond a deed held by a riparian owner
whose high land property ,·vere described as
page 24 ~ bounded on the east by the pond. The compl~inants also relied upon their own alleged adverse possession of the pond. .After holding that in the absence of expl'ess exclusion to the contrary, riparian owners own the bed
and waters of a pond to the middle thereof, the Court said:
"Appellant further insists that it has acquired title to the
whole of this pond by adverse possession for the statutory
period.- The record wholly fails to show any actual possession
of this body of water by any one. The acts of ownership relied upon are fishing and lrnnting, chiefly by the Townsends,
the predecessors in title of the appellant, the renting of boats
hy the Townsends to others for use on the pond, instructions
by the Townsencls to their agents not to permit anyone else
to boat or fish on the pond without their permission, etc.
.These acts were not inconsistent with the ri,qhts of the appel.Zees. who, together with others, are also shown to have used
the pond for boating and fishing when they desired to do co.
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The predecessors in title of the appellees, so far as the record
shows, had an equal right with the Townsends to charge people for boating and fishing if they had chosen to exercise that
right. Such acts as are relied on here by appellant do uot indicate and serve notice of an intention to appropriate the land
itself, but only to appropriate the products of it to the dominion and. ownership of the Townsends, which is not sufficient.
Th.e occupancy necessary to create title by adverse possession
1r1,u.st be hostile and exclusive. The acts testified to in the case
before us were neither." (Italics supplied)
1

In the case at bar the occupancy of the waters of the pond
by both "\Vatkins {predecessor in title of the complainant)
and by the complainant was hostile and exclusive far beyond
__ the statutory period. Indeed the defendant's pleadings do
· s_not put this into issue and no evidence was introduced by the
(
defendants to contradict the proof by the complainants that
they and their predecessor in title have exercised exclusive
occupancy of the pond. The entire theory of the defense on
this issue is that the contract calls for fee simple ownership
of the pond. The Court is of opinion, therefore, that the complainant has acquired by prescription an easement entitling
him to exclusive fishing rights in the pond and to the water
for mill purposes-indeed it may be that he has even acquired
fee ·simple ownership of the pond by adverse possession, a
point which this Court is not required to decide herein.
4. (a) The remaining defense relied upon by the defendant is fraud, viz. misrepresentation concerning the
page 25 ~ acreage eovered by the pond.
The elements constituting fraud consist of a misrepresentation (made knowingly or innocently in Virginia) of
a matel'inl fact, relied upon by the addressee, who, being ignorant of the falsity, is induced thereby to take action resulting in damage to him. Assuming that all of the other elements
are present in the case at bar, can it be said that the defendant
relied upon and was induced to buy this pond by a misrepre~entation by the complainant that the pond contained 75
acres¥
Agents of the clefendant,-after reading the advertisement,
visited the pond, rowed over it, were satisfied with it, and they
themselves made the initial overture and offer in the transaction. After their own examination they were willing to
initiate negotiations by an offer of $15,750.00, which is only
~3,000.00 less than the price finally agreed upon. They liked
what they saw and examined, and wanted it bad enough to
negotiate for its purchase.

(
I

1:,

1

/
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It is a well settled principle of law that where a purchaser
makes an unhindered inspection of the subject matter to be
purchased, he will not be permitted thereafter to say that he
relied upon misrepresentations of fact made by the seller if
those facts are open to the inspection and either were or reasonably should have been ascertained. As usual the difficulty
is in the application of this principle to the varied circumstances of the particular case. Here we are dealing with the
uarrow and specific question of quantity of acreage in a pond
which by survey covers 20 acres. Cases dealing with inspection of buildings and the like are not helpful. Similarly, cases
dealing with a small city lot on the one hand or 10,000 acre
ranches at the other extreme are not conclusive.
No cases dealing with ponds have been cited to the Court,
and the only one found by the Court's independent search is.·.1·,.;··;
... ·.
not squarely on all fours because there were so many re·
presentations made by the vendor, but the Uom·t
1
page 26 ~ <lid say this :
/
.
1

\

'' If there was a pond on this farm, l\foGuffin ( the purchaser) could rely on what was told him about how long it
would last. He cannot rely on any statement as to its size,
for he could see that, • * *." McG-uffi'J'l, v. Smith, 215 Ky. $06,
286 S. vV. 884 at 886. (Italics supplied)
Case~ dealing with deficiency of acreage in land as against
representations concerning the amount contained therein and
in which purchasers ,vho inspected them before purchase were
denied relief thereafter, are Gridder v. Clopton, 27 Ark. 244,
where it said

'' * * • So, in a case like the one at bar, where the means of
information were not only accessible, but were .availed of, and
a personal examination made, equity will not allow him to say
that ho was induced to purchase on the statements and representations of the vendor.''
See .also Wilson v. Mills, 91 Wash. 71, 157 P. 467.
(b) There can be no doubt that a representation concerning the acreage contained in a pond prime facie concerns a
material fact-but the conduct of the buyer can readily rebut
that which would otherwise be deemed material. If the buyers
in the case at bar were initially induced to become interested
in this pond by the representation that it contained 75 acres,
their subsequent conduct shows that the fact of what its acre-

Supreme Court of Appeals of Virginia

22

age was became immaterial. The evidence is tlrnt the defendants were contemplating the formation of a club-but there
is no reference to how larg·c a club or what would be its requirements. After they viewed the pond they apparently
were satisfied that it would meet their requirements (whatever those nebulous requirements were) because on the
~trength of their inspection they initiated negotiations for·
~ts purchase. The evidence fails to show in the clear and
convincing manner required that the representapage 27 ~ tion of 75 acres remained material after their investigation.
(c). Similarly there is no proof of damag·e. No evidence
whatever was introduced as to the market value of the property. For ought that appears it may be worth more than the
$18,500.00 contract price. The seller considered the property
-worth $25,000.00. Nor is any other type of damage even so
much as hinted at if the defendants arc required to perform.
(d). The defendant's agents who negotiated for the purchase of this property were business men with many years
of experience as officers in one of the largest automobile ·
dealer concerns in Richmond; they ·were engaged in a business
in which representations are common; they were familiar with
t.be making of contracts.
Sitting as a judge of fact in this case, the Court, being of
opinion that the evidence fails to establish fraud in the clear
and convincing manner required by law, the Court finds as a
fact that fraud is not established.
5. As indicated earlier herein, the is·sues, theories of law,
and remedies presented by the pleadings are narrow and are
limited to the matters heretofore discussed in this opinion. It
is the opinion of the Court, therefore, that the complainant
is entitled to specific performance; that the defendants ·are
liable for $18,500.00 with interest from June 17, 1948, and for
taxes since tliat date.
August 1st, 1952.
(On Cover)

*

•

Filed by Order. August 7th, 1952.
page 28
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ORDER.
This day crone the parties hereto, by their respective Counsel, and prayed leave to file a Stipulation of Parties, dated
September 18, 1952, which leave is hereby granted and said
stipulation is hereby ordered :filed among the papers in this
icause.

•

•

•

•

Enter this Order September 29, 1952.
M. R. D., Judge.
page 29}

•

•

•

•

STIPULATION OF PARTIES.
In view of the fact that investigation reveals that the income derived by Complainant from the property herein involved, from June 17, 1948 to the date hereof, amounts to ~substantially the same sum as interest at the rate of six per cent
( 6 %) per annum on the contract price of Eighteen Thousand
Five Hundred Dollars ($18,500.00) from June 17, 1948 to the
date hereof, the parties hereto, by their respective counsel,
do hereby agree and stipulate that a reference to a Commis.sioner is not necessary at this time and that they will endorse
and request entry of a :final judgment by the Court in this
matter, which judgment shall make no provision for the payment of interest at six per cent (6%) on the contract price
of Eighteen Thousand Five Hundred Dollars ($113,500.00)
from June 17, 1948, and shall make no provision fo:r an accounting or other determination of income derived by Complainant from the property herein involved, from June 17,
1948 to the date of entry of such final judgment; and that such
final order shall provide for interest at six per cent (6%) on
the contract price of Eighteen Thousand Five Hundred Dollars ($18,500.00, less credits for any down payment, from the
<late of entry of such final order, and for an accounting for
income derived from said property from the date of such final
judgment. And said final order shall contain any other provisions the Court may deem necessary to effectuate the terms
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page 30

~

of the order entered August 7, 1952, by the Court
in this matter.
We agree to this on tl1is 18th day of September,.

1952.
WM. ELDRIDGE SPAIN,
Counsel for Complainant.

STUART G. CHRISTIAN,
Counsel for Defendant.
page 31

f
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Virginia :
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In the Hustings Court of the City of Richmond, Part II, tlle24th day of October, 1952.

\

f

•

•

•

This cause came tI1is day for entry of Final Judgment
pursuant to the order entered herein on August 7, 1952, and
upon a Stipulation of the Parties filed herein on September
29, 1952.
Wherefore the Court dotll adjudge, order and decree that
the plaintiff, R. Pinkney Sowers, Executor of the Estate of
R. L. Sowers, deceased, do recover of the clef endant, Improved
Realty Corporation, the sum of $18,500.00 less $100.00 clown
payment made upon the property involved herein, a net
amount of $18,400.00 plus taxes accrued or paid upon the said
property since June 17, 1948, but by stipulation of the parties
interest at the rate of 6% per annum is to run upon the said
sum recovered only from the date of entry of this order until
paid and the plaintiff is to account for any income derived
from the said property from the date of entry of this order
until the above judg·ment is paid; and it is further ordered
that the sum recovered by the plaintiff herein is subject to
any deeds of trust or otller pecuniary liens upon the said property which liens shall be paid from tl1e said recovery; and that
simultaneously with payment of the amount recovered herein
the plaintiff shall deliver to the defendant a deed of bargain
and sale with general warranty to the realty involved herein,
such deed to be executed by tl1e successors in legal title thereto of R. L. Sowers, deceased.
The defendant, Improved Realty Corporation,
page 32 ~ having indicated its intention to apply to the Supreme Court of Appeals of Virginia for an appeal
and su.persedeas to this decree, upon motion of said defend-

.
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ant, by counsel, execution of tl1is decree ag·ainst the defendant
is suspended for a period of one hundred and twenty (120)
days from this date, and if said petition is presented within
said period, the operation of this decree is suspended thereafter until said Court shall have acted upon the petition, provided the said defendant, or someone for it, within fifteen
days from this date shall enter into a bond in the penalty of
Twenty-five Thousand Dollnrs ($25,000.00), with surety to
be approved by the Clerk of this Comt, conditioned and payable as the law directs.

\

( ou back)

•

•

•

•

•

'1

Enter this Order 10/24/52.

M. R. D.
page 33 ~

•

•

•

Filed October 29th, 1952.
NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR.
Notice is hereby given that Improved Realty Corporation,
a Virginia corporation, Defendant in the above cause, (hereinafter referred to as "Defendant"), will apply to the Supreme Court of Appeals of Virginia for an appeal and the
award of a sitpersedea,S to the above court in the above styled
suit in equity for errors in the judgment of the court entered
October 24, 1952 and said Defemlflnt further sets· forth the
following as its Assignments of Error.
ASSIGNMENTS OF ERROR.
The Court erred in the following particulars:
1-In holding that the provisions in the Contract of Sale
of May 17, 1948 between Plaintiff and Defendant, filed as Exhibit A with tl1e Bill of Complaint, meant that the Plaintiff
possessed "exclusive fishing rights and control of the waters
of the pond for the gTist mill purposes", and that the Plaintiff owned these interests and could perform his contract; that

1
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l"''
;

such exclusive right to fish in the pond could be acquired by
prescription, notwithstanding· the fact that the persons
ag·ainst whom such prescriptive rights matured (the coterminus property owners) were not before the Court, and
further erred in forcing the Defendant to pay for exclusive
fishing· rig·hts in a pond when the title to such exclusive :fishing rights had not been validly adjudicated.
page 34 ~ 2-In holding that the representations made by
the agent of the Plaintiff in an advertisement in
the Richmond News Leader of March 31, 1948 to the effect
that the property '' consisted of a 75-acre fish pond", which
was relied upon by the Defendant to his detriment, when in
fact it was determined by a competent surveyor to contain
only 20.40 acres, was immaterial because the Defendant inspected the property prior to signing tlle contract.
3-In holding· that although the stipulation between Plaintiff and Defendant approved by an order entered herein on
September 29, 1952 provided that the Plaintiff would be entitled to all of the income from the .Property in dispute '' from
June 17, 1948 to the date of the entry of such final judgment",
yet the Court held that the Defendant must pay $18,500.00,
the purchase price '' plus taxes accrued or paid from the said
property since June 17, 1948 (30 days from the date of the
contract).''
STUART G. CHRISTIAN
1309 State-Planters Bank Building
Richmond, Virginia.
I

,V. 1\ifOSCOE HUNTLEY

I

1309 State-Planters Bank Building
Richmond, Virginia.
Attorneys for Defendant Corporation.

I hereby certify that the above Notice of Appeal and Assignments of Error were served this 28th day of October, 1952
by mailing a copy thereof to W. Pinkney Sowers and Wm.
Eldridg·e Spain, Counsel of record for Plaintiff, at their respective office addresses in the City of Richmond, Virginia.
STUART G. CHRISTIAN
Attorney.

•
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page Al }

Mr. Spain: We have one order which has been
endorsed by defendant's counsel and it is merely
an order to substitute Mr. R. Pinkney Sowers as plaintiff in
view of the death of his uncle Mr. R. L. Sowers. Mr. Pinkney
Sowers duly qualified as administrator of the estate-executor, that is.
The Court: Has the defendant read it 1
Mr. Christian: Yes.
(Witnesess called and sworn.)
The Court: As I understand, the issue out of chancery is
not questioned in this case Y The Court is to try it 7
Mr. Spain: That is right. ,x.re would like to move that the
witnesses be separated.
The Court : So ordered.

•

e

Mr. Spain : If Your Honor please, this is a proceeding in
equity for specific performance.
The facts, very briefly, are that for a number of years Mr.
R. L. Sowers owned certain real estate in King & Queen
County, Virginia, consisting of what was thought to be about
50 acres together with a grist mill and pond. After much
negotiation between his agent and the present defendants on
]\fay 17, 1948, a contract was entered into between Mr. Sowers
and the Improved Realty Corporation, whereby it
page A2 } was agreed to sell to them all that certain tract or
parcel of land with improvements thereon and be~
longing thereto lying and being in the County of King &
Queen, State of Virginia, immediately on the public road leading from Bruington to Shepherd's Church, containing 50
acres more or less, together with the grist mill property, fixtures, tools, implements and machinery belonging thereto, and
the rights, franchises and privileges of every kind and description appertaining to the said mill property and the pond
to same, also three boats. The agreed purchase price was
$18,500 in cash, of which the sum of $100.00 was deposited at
the time the contract was executed.
Now we propose to show that before this contract was entered into in its final form that there were manv conferences
~nd counter-conferences-at least, several conferences and
counter-conferences between the plaintiff and the defendant.
"\,Ve propose to show that officers and attorneys of the defendant or for the defendant went onto the property, viewed it,
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rode around the pond, looked it over, examined a title policy
which was then held by the Mechanics & Merchants Bank,.
and that this wording of this contract was drawn up under
the supervision and subject to the approval of Mr. Moscoe
Huntley, acting as attomey for the defendant corporation;
that on June 17, 1948-that is, one month after the contractMr. Lewis, the surveyor, completed his survey and
page A3 ~ from that it appeared there were 48.3 acres of land
and that the pond covered 20.4 acres.
vVe propose to show that sometime thereafter many discussions were held pro and con, and finally the defendant refused to comply with the contract, saying that the plaintiff
could not deliver what he had contracted to deliver. On that
basis an answe1· was filed, a very simple answer- the suit
. · ·.·/· · · _,,__ was filed and the answer to the suit was filed in which only
l
·,,two points were set up. One was that the property was not
.
sufficiently described and, secondly, that the plaintiff could
not deliver what he contracted to deliver, and a demurrer
was filed at the same time which set out substantiallv the
same grounds. There was an argument on the demurre~ and
after some time the Court by its order of June 7, 1949, overruled the demurrer on the gTound that the Court was of the
opinion that we had not contracted to sell the land under the
pond, as was set up in the demurrer or, at least, not so much
set up in the demurrer as argued upon the hearing on the
demurrer.
We then had a pre-trial conference, as Your Honor will recall, in which practically the same arguments were made as
had been made on the demurrer and the Court then heldthe main question on the pre-trial conference was whether or
not parol evidence would be admitted, but a lot of the former
arguments were also had and the Court then held
page A4 ~ on September 24, 1951, that it being obvious to the
Judge that the contract does not purport to convey the pond, but rather "the rights, franchises and privileges
appertaining thereto" and the Court now being of opinion
that the contract is not clear on its face as to what tl1ese
rig·hts, franchises and privileges are and that is is competent
to ascertain what the parties intended by the use of said
phrase and whether tb,e seller is. in a position to convey what
was so intended, the Court adj:qdged that parol evidence is
admissible for said purpose.
1··
,,re have at all times been rea , willing and able to convey
what we contracted to c~nvey . nder our contract of May
17, 1948. It might be stated that Mr. R. L. Sowers was taken
ill and was in the hospita\ and '·:at he, realizing the serious-

(
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ness of his illness, executed a deed to the defendants, which
· deed has been filed in the proceedings in this cause-without
prejudice, of course. He was at all times ready, willing and
nble to convey that which he had cont_racted to convey ·and on
behalf of his successor in title or as complainant and who was
also devisee under his will, Mr. R. Pinkney Sowers, he stands
ready, willing mid able to fulfil the contract of his predecessor in tit~.
·
"' e ask after the evidence is heard that the Court will make
a decree compelling the defendants, the Improved Realty Corporation, to comply with the terms of their conpage A5 ~ tract and accept the deed which has been tendered.
Ml'. Christian: If Your Honor please, our def cnces to this specific perf.ormauce action are briefly as folJows:

/~-

We expect to show to Your Honor that Mr. Leslie Brown
and Mr. Jake Schwalm, who were at that time associated together at the Universal Motor Company in this city, were both
sportsmen and very fond of fishing and hunting, and about
the time this contract was made they were both casting
around the state fo,· a fish pond which would enable them to
form a fishing club and enjoy the sport along with their
friends.
By a coineidence, not a strainge one because their min<ls
were very much set on acquiring a good fish pond, their atten.tion was attracted to an advertisement whieh appeared
in the Richmond News Leader on "\Vednesday, March 31, 1948,
and which read as follows-and that will be introduced in
evidence at the proper time-the advertisement reads this
way: '' Sportsmen. Here is the grist .of the story. Looking
for a business-pleasure combination f This unique property
consists of a 75 acre fish pond plus 50 acres of good, dry land,
located about 30 miles from Richmond. The pond is f.amous
for bass, bream and silvers other fishermen have snagged.
Equally famous is the excellent two-story iron elatl flour and
grist mm wh.ich ·runs at a profit. On the land are
page A6 ~ these othe;r fine features: a two-story frame house,
five rooms; a four-room caretaker's home; three
poultry houses and a large chicken house. Sound interesting? .
Think over the first part: a 75 acre fish pond. Call James
EL Newell, A. L. Adamson, Realtor, 913 Hull Street, 21268.·"
There is a definite representation as to the number of acres
in the pond, and an offer to sell a 50 acre tract of dry land
and a 75 acre fish pond.

'
I

j
\
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After that ad was brought to the attention of Messrs
Schwalm and his associate they got in touch with Mr. Newell
an<l he, in turn, put them in touch with Mr. Sowers, who lived
on this property in King & Queen County. Both of those
gentlemen, Messrs. Brown and Schwalm, went to the property, talked with Mr. Sowers, and they asked about the property lines for the very good reason that Mr. Brown had had
a former ·experience in that he had almost bought another
fish pond in a different part of the state and had subsequently
ascertained that certain coterminous owners; that is; people
whose property fringed on the pond, had fishing rights in
that pond, and therefore be wasn't interested.
,ve will prove without any question that Mr. Sowers assured both Messrs. Schwalm and Brown that the property
lines of the pond were to high water mark, that he owned the
pond, and that he had the exclusive fishing rights in the pond.
He further represented specifically to those gentlemen-they
were on the pond-the pond is very crooked and
page A7 ~ you can't see from one end to the other, you have
to go around various cuts and projections-he as- '
sured them that the pond covered at least 75 to 80 acres of
land. On the strength of that particular representation I will
show :Messrs. Schwalm and Brown proposed to form a fishing
club which they could enjoy along with their friends.
Now the contract is on the ordinary form and provides it
was a certain tract of land which is in mind, containing 50
acres more or less, together with the grist mill property, fixtures, tools, implements and machinery belonging thereto, and
the rights, franchises and privileges of every kind and description appertaining to said mill property and tbe pond to
same, also three boats.
Now in that contract there was inserted, at the suggestion
of my partner ]\fr. Moscoe Huntley, this provision: '' Subject to any title defects that a survey may reveal." vVe expect to show to Your Honor that Mr. Huntley had in mind that
if a survey discloseq that Mr. Sowers did not own the whole
pond or the land all around the pond, which would be disclosed by the survey, that that would be a fundamental and
vital defect.
"\Ye expect to prove to Your Honor that under the decision
of our Supreme Court of Appeals in Providence Forge Fishing Clitb v. Miller that where there are two or more properties
adjacent to a mill pond of this type, that each
page AS ~ coterminous owner owns to the center of the pond,
.
and therefore that Mr. Sowers could not carry out
his contract. He specifically contracted to convey the pond
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and there were no exceptions, and he could not convey the
pond.
The contract of sale provides further the usual proviso that
title thereto shall be good and, as I say, we will prove, first,
that there was a material misrepresentation as to the acreage
in the pond and, second, that the title to the pond was not
.good.
vVe further expect to show to Your Honor that if these
gentlemen or this corporation is forced to take this property
and pay the contract price when the property only consists
of 48.3 acres-the pond is only 20.4, approximately a fourth
of what was contracted for or what it was representc.d to
contain-that it would be a most unconscionable contract.
In other words, there are little more than 60 acres of land and
they are being asked to pay $18,500 for approximately 60
acres of pond and land.
Looking to a determination as to the title to this property,
Mr. Huntley employed Mr. Douglas Mitchell, the son of the
Honorable Douglas Mitchell, who lives in King & Queen
County, I believe, to examine the title to this property and
Mr. Mitchell gave as his unqualified opinion that the title to
the pond was defective and that Mr. Sowers only
page A9 r owned to the center of the pond where his land was
contiguous to the pond and that the other property owners surrounding the pond qn three sides, under the
Providence Forge Fishing Club decision, owned to the center
of the pond.
l\fr. Mitchell and Mr. Huntley both took the matter up with
the Lawyers Title Company and their opinion was that they
would not issue a title policy insuring that the title to the
11ond which the man bad contracted to convey was valid and
·vested in fee simple in him.
That, Your Honor, is I believe substantially the basic defenses which we expect to make to this complaint.

l

The Court: Let me ask you this. In the part of your opening statement in which you state the theories-the several
theories on which you rely you said something" about repre.s.entations that were made inducing this contract and that
you intend to show that the plaintiff misrepresented his own;ership. Is that raised in your answer?
Mr. Christian: Oh, yes, sir, I think so. I didn't prepare
the answer, but I think so. "The respondent admits that the
•complainant is the owner of a certain tract of land in King
& Queen County, Virginia, but denies that said property is
properly described by the complainant in his bill. This re-
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spondent admits it entered into a written contract with the
complainant under date of May 17, 1948, but
page AlO ~ denies that the complainant can or is able to convey to your respondent the property it agreed to
purchase.''
·
I am very frank to say except by implication the allegation
of misrepresentation is not clearly set up and if Your Honor
feels that is important I respectfully request Your Honor to
allow us to amend our answer, which of course is in your discretion, to cover that phase because it is very vital.
The Court: We have.had several conferences on this case
before and l. understood at the pre-trial conference and according to the· order that was entered on the basis of the pretrial conference that we would come this morning preparetl
to prove what the parties understood each other to mean by
the phrase, privileges, franchises and rights pertaining to the
thing. I thought we had threshed everything else out in this
case.
Mr. Christian: I think this second defence raised in the
answer is sllfficiently broad to cover what I have in mind:
"This respondent admits it entered into a written contract
with the complainant under date of May 17, 1948, but denies
that the complainant can or is able to convey to your respondent the property it ·agreed to purchase.'' Now the property it agreed to purchase was the pond with all of the rights,.
franchises and privileges of every kind or description thereto
pertaining.
· page All ~
The Court: I have ruled the first time the
contract does not convey the pond, on the demurrer. You demurred on that ground and I ruled that the
contract was not supposed to convey the pond, but it purported to convey the rights, privileges and franchises of every
kind and description pertaining t-o the said mill property and
the poncl
Mr. Christian: We will be allowed to show what was contemplated by the phraseology rights, franchises and privi1leges attaching to the pond?
'rhe Court: "That is right, and that is what I thought we
were here to litigate this morning, bnt what I was bothered
about it looked to me from your openi11g statement as if you
are urgiug rescission on the ground of misrepresentation.
Mr. Christian: Well., I say, Your Honor, and I might say
I nm under considerable disadvantage in that I was only recentl)1 brought into the case and did not prepare the pleadings
-and I understood tl1at issue had been raised, that there was-

I
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The Court: It wasn't raised by the answer. Misrepresentation in the inducement of this contract, I don't see where
that is raised bv the answer.
Mr. Christimi: I am verv frank to sav I don't and would
like to answer Your Hono~r to allow ti's the privilege of
amending the answer. Nobody can be hurt by it. These
gentlemen have known for a long time in the arpage A12 ~ gument before Your Honor and in our conversations that that was a material point; namely,
that instead of getting 75 acres of pond we only get 20 acres.
It is in the discretion of the Court.
The Court: This case has neen 011 the <locket two years and
I think any pleadings or defences the defendant ·would rely on
certainly should have been filed by now.
Mr. Christian: Well, sir, I would like to address myself to
the discretion of the Court. I know Your Honor wants to do
the just thing and the right thing and nobody can possibly be·
affected adversely by allowing us the privilege of amending
this answer and alleging that there was a misrepresentation.
I believe it was innocem misrepresentation, but nevertheless
there was a material misrepresentation of a material fact
which induced the signing of the contraet, and I respectf'ully
ask Your Honor for that privilege.
It would deprive us of one of our most vital defences and
it cannot do any harm to the plaintiff, not possibly. I think
if any harm could come of it, I think Your Honor would be
justified in denying it. Both of these gentlemen on the other
side have been fully advised as to the acreage, as to the survey; they have known the representations contained in this
written advertisement, and they know that :Mr. Sowers' uncle
thought in good faith that his pond was 75 to 80 acres of water.
There wouldn't be any grounds for continuance;
page .A.13 ~ just nllow us to amend at bar and include in that
amendment that there was a misrepresentation
of a material fact which induced the signing of the contract.
:Mr. Spain: "'\Ve feel we must most strenuously object to the
amending of the pleadings. This matter has been in dispute
now for almost three and a half years; the suit has been, as .
Your Honor states, on the docket some two years. The survey is dated June 17, 1948, and if the defendant has not seen
fit after having filed an answer in whieh the present issue is
not raised having filed a demurrer in which it was not raised,
and having requested and received a pre-trial conference in
which it was not raised, and this morning coming down to the
narrow issue of what is meant by rights, franchises and privileges, asks now they be allowed to amend their pleadings to
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raise the question of frau<l, which can never be raised by
inference, it must be raised specifically and pointedly, and I
say that we should not be required to meet that issue after
this suit has been on the docket all these years and all the
preliminary maneuvering that has been done by the defendant and on the trial date for the first time they ask to raise
this question, and I object to it, sir.
Mr. Christian: If Your Honor please, as a matter of fact,
the pre-trial conference was had at the suggestion and request
of my friends on the other side as to whether or not you would
allow parol evidence to explain the ambiguities
page A14 ~ of the contract. So that point is at rest. Now
we are not charging Mr. Sowers' uncle with
fraud, if Your Honor please. vVe are charging him with making a representation in absolute good faith, but a representation which wasn't true. It is proved to be not true by survey
and it vitallv went to the whole heart of the contract. Here
,ve have a s1-irvey made by a competent surveyor which shows
20.04 acres in that pond and it was represented in this advertisement as containing 75 acres and when Mr. Schwalm and
Mr. Brown went on the pond it was represented as containing
behveen 75 and 80 acres.
Now we are not charging fraud; we are simply charging
that there was a misrepresentation, innocent though it might
be, which went to ·the very heart of the contract and I suggest
an amendment setting it up as another defence and certainly
it would be consistent with the administration of justice.
Mr. Spain: May I make one further statement¥ I would
like to say, Your Honor, assuming all the defendant says he
would like to prove is true, that the date of the ad upon which
he seems to rely is March 31, 1948, the contract was not entered into until May 17, 1948 after examination of the premises, and that the principle of law which I think the defendant
seeks to violate that he now wishes to vary, alter or contradict
the terms of his written contract by parol evidence, particularly as against a now deceased other party and
page A15 ~ for that reason he should not be .allowed to bring
in that type of evidence at this time.
l\Ir. Christian: May I say just a word, if Your Honor
please? Here is an advertisement run by Mr. Newell, who may
or may not have ever seen this pond, but he got his information
from some source to the effect-and I am quite sure he got
it honestly, but he made a flat representation that this -pond
contained 75 acres and it was stressed in the advertisement:
A 75 acre fish pond." There it is, Your Honor.
Now there are two points in this case. One is that the

Improved Realty Corp. -v. R. P. Sowers, Ex'r., et al.

35

11hraseology '' right, franchises and privileges pertaining to
the pond'' meant the exclusive fishing rights with respect to
that pond and Your Honor held we had a right to introduce
and show that was in the minds of the contracting parties;
The second point is that there was not a fraudulent misrepresentation, but a representation made in perfectly good faith
which turned out not to be true, which is just as fatal to a
,contract as if it had been fraudulent.
Now Your Honor is well familiar with the principle that a
court at any time in its discretion can allow pleadings to be
amended. Your Honor is interested in the administration of
justice and if we were held to this contract and compelled to
pay $18,500.00 for what we will get, it will be a most unconsionable contract that any court of equity ever enforced and for
that reason, Your Honor, I plead and urge that
page A16 }- you allow us in the interest of administering
justice, which is Your Honor's highest duty, to
~hange this pleading and if these gentlemen are taken by surprise-they cannot be-then continue the case, but please indulge us in that privilege, which rests in your sound discretion, to raise those points which are vital to our defence.
The Court : Is there any reason why it has not been
pleaded before?
Mr. Christian: I cannot tell you, Your Honor, I am at tremendous disadvantage. I was asked by Mr. Huntley to take
this case over in this pre-trial conference and, very frankly,
I had never looked at the pleadings and that is just my personal dereliction. I probably should have.
The Court: Does Mr. Huntley know why it wasn't filed 7
Mr. Christian: He is going to be a material witness in the
,case.
The Court : Who filed the answer?
Mr. Christian: I imagine Mr. Huntley did.
The Court: I see everybody's name on it: Christian, Huntley & Scott.
Mr. Christian: A.11 of us are involved. Your Honor, I must
say I don't see how any injustice can be done by allowing this
privilege to amend and I can see a very terrific
page Al7 ~ injusticeThe Court: What bothers me somewhat, if an
:answer raising fraud in procurement bad been timely filed in
this case, the complainant might have taken earlier steps for
.a trial than he otherwise had and the complainant is now de.ceased and unable to answer any charges of misrepresentaiion, innocent or wilful, that he personally may have made.
;That gives me som,e concern about the !aches in not raising
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the issue until after the author is dead in the case, and that
is what is bothering me.
Mr. Christian: Of course, Your Honor, the Virginia statute
safeguards that situation because we have to have corroboration of everything that we say as to representations. The advertisement is not sufficient corroboration. Mr. Newell did not
clr'eam that pond had 75 acres in it; he was told by Mr. Sowers
it had 75 acres. The surveyor is here; he was told that. Mr.
Brown is here; he was told that. Mr. Schwalm is here; he was
told that. Mr. Huntley is here; he was told that. So we cannot
be taking advantage of J\Ir. Sowers because of the fact that
he died. The overwhelming and, so far as I know, uncontrar1icted evide_nce is that Mr. Sowers in good faith believed that
he owned a pond with 75 to 80 acres in it. There cannot bl}
any disadv~ntage to my friends on the other side.

(

(A 1·ecess of five minutes was taken.)
page A18

r

The Court: I really don't think there is any
excuse for the defendant having failed to file llis
pleadings that he might intend to rely on in this case up to
now, but the issue which they raise is of a character which if
relied on would really go to the heart of the case. Although
[ am not sure but that the thing they are relying on is not a<lmissiblc for another purpose in the case; however, if they
want to file a pleading alleging fraud or innocent misrepresentation, which I believe un<ler our Virginia law is constrnctive fraud, I will permit them to do so and if the plaintiff desires a continuance, he may have it on terms that the defendnnt file the pleadings in five days and that the case be tried on
January 23rd. I understand Mr. Huntley, who is in the legislature, would be able to claim immunity, but under the terms
the way this thing has arisen I think he should be required to
waive any immunity and be ready to proceed with whatever
his part of the case may be on January 23rd, ,vhich is the first
open date the Court has on its docket.
l\fr. Christian: May I jnst make a remark¥ Unfortunately,.
/ I am involved in this Central States Electric hearing which:
has been going on for several weeks before Judge Hutcheson
and on the 3rd of January that case was continued until
the 23rcl of January; it is just a strange but unfortunate coincidence that case has. been set by Judge Hutchpage :A.19 f eson for the 23rd of January. Any other date
.after the 12th of January except the 23rd is, so
far as I know, acceptable to me.
The Court ~ Is the 24th acceptable!

~

/

/

I

Improved Realty Corp. v. R. P. Sowers, Ex'r., et al.

37

Ja11ies H. Newell.
Mr. Christian: Yes, sir.
Mr. Spain: If Your Honor please, counsel for the complainant of course object and except to the Court's ruling.
l\Ir. Christian: \Vhile these gentlemen are conferring, I believe if Your Honor ,vould indulge us fifteen or twenty minutes
we could go out there and prepare an appropriate amendment
raising that issue, and certainly these g·entlemeu have not been
taken by surprise. Unless they want a continuance, we can go
right along today.
Mr. Spain: All right. May I state, as Mr. Christian has
said several times he is sort of at a dhmdvantage in this case,
I would like to say for the sake of the record I was simply
assisting Mr. So,wers until he bee.a.me the plaintiff in the case
und I am guided by his ,vishes an<l he says he is prepared to
dispose of the case today if possible.
The Court: All right. We will recess for fifteen minutes
-0r such time as is necessary to prepare your pleadings.
( A recesh was taken.)

page 2. l

(A. C. vViHiams was sworn as the court reporter;
an order was entered substituting Mr. R. Pinkney
-Sowers in the place of R. L. Sowers, deceased, as .complainant; t~ answer of the defendant was permitted to be amended
over ttlie objection of the complainant, -and thereu:[l)-On the following testimony was p1~esented.)

JAMES H. NEWELL,
-called on behalf of the compfainant, 'being first duly sworn,
testified as follows:
DIREC'I' EXAMINATION.
By Mr. Spain:
·Q. Please state your name, a.ge, residence and occupation.
A. James H. Newell, 38 years ·Oi age, live at 4304 Hillcrest
Road, 1·ea1 estate broker.
Q. How long have·you ·been engaged in the real esfate business?
A. Seventeen years.
Q. Mr. Newell, over a period of how many years have you
been visiting Mr. R. L. Sowers at his place in Ki1~g & Queen
·County, the land containing appro~imately or containing
48.3 acres with a mill and mill pond thereto 1
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A. Since about 1945 or '46.
·
Q. How many times if you can estimate or tell us
pag·e 3 ~ have you been there as a guest of Mr. Sowers and
fished on that pond?
A. Three times.
Q. How many years have you been a friend of Mr. R. L.
Sowerst
A. Since about 1940.
Q. What if anything did ]\Ir. Sowers ever say to yon about
his rights concerning that pond Y

Mr. Christian: I object to that, if Your Honor please. I
object to it for the reasons which our Court of Appeals has
assigned, and which is very important, in this Providence
Forg·e Fishing· Club case against Miller. May we go into that
just a momenU That case is very similar to this case in certain respects and I am quite sure it would be helpful to the
Court and certainly helpful to counsel if I read parts of it.
The Miller Manufacturing Company owned a piece of land
which adjoined the Providence Forge Fishing Club pond and
the court said-I am reading from the opinion of the court:

v

"The controversy inaugurated by this proceeding involves
the title to an artificial pond, approximately one
page 4 ~ mile and a quarter long, and a quarter of a mile
wide, formed by the damming of a natural stream.
This pond has existed for many years and is connected with
a grist mill located at the southern extremity of the pond. A
number of streams run into tile pond, or Mirror Lake, as it
is sometimes called, chief among them being Rumnor 's
stream, which is seven or eig·ht miles long and enters the pond
at its northern end.
djoinin<>' th
easterly side
arc the properties of the appe ant, formerly known a
idence Forge', and tl1e property of one Falstrom. Adjoining
the pond on the west is the property of the Binnses, appellees,
known now as Peatson 's, and the 'Sycamore Springs' property. Appellant claims the entire pond-the water, the soil
under ·the water, all the trees in the pond, tlie sole right of
fishing- in the pond, all rights of property therein, and all land
on both sides· of the pond which would be under water if the
water of the pond were raisetl to a level with the height of
the darn.
"Appellees insist that the decree of the Chancery Court of
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the City of Richmond should be affirmed, holding
that a line extending· through the center of the pond
is the dividing line between the lands of the contestants, the appellees claiming· to said center line of the water
in the pond, the soil under the water, the trees in the water,
the exclusive right of fishing, and all other property rights
except the right to interfere with the use of the water for mill
purposes.
'' Authority of the highest character is abundant that an
adjoining land owner on an inland fresh water lake or pond
takes to the center, the same rules applying in such cases as
apply in cases of streams."
page 5

~

Now then, if Your Honor please, here is the important point

I am sure my friends are driving to.
'' Appellant further insists that it has acquired title to the
whole of this pond by adverse possession for the statutory
period. The record wholly fails to show any actual possession of this body of water by any one. The acts of ownership
relied upon are fishing· and bunting, chiefly bt the Townsends,
the predecessors in title of th~ appellent, the renting of boats
by the Townsends to others for URe on the pond, instructions
.
by the Townsends to their agents not to permit anypage 6 } one else to boat or fish on the pond without their permission, etc. These acts were not inconsistent with
the rights of the appellees, who, together with others, are also
shown to have used the pond for boating and fishing when
they desired to do so. The predecessors in title of the appellees, so far as the record shows, had an equal right with
the Townsends to charge people for boating and fishing if
they had chosen to exercise that rig·ht. Such acts as are relied on here by appellant do not indicate and serve notice of
an intention to appropriate the land itself, but only to appropriate the products of it to the dominion and ownership· of
the Townsends, which is not sufficient. The occupancy necessary to ·Create title by adverse possession must be hostile and
,exclusive. The acts testified to in the case before us were
neither."
Now, if Your Honor please, I object to any testimony that
there was exercised by Mr. Sowers any rights of fishing and
that lie disallowed others to fish there because he had no right
to do ft unless he owned the whole bed of the stream, as has
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been declared by tl1e Supreme Court of Appeals, and tlie-refore any suggestion of tl1at kind is incompetent and
frrefovant and ~toes rigllt in the teeth of the Providence Forge Fishing· Club case.
Mr. Spain: I think Mr. Christian is attempting to anticipate my testimony as well as liis own which is not in here yet.
This case I1ere sl10ws that otllers did use tbe pond, says the
record shows others used it and exercised dominion over it and
1mtil that is shown in this case I think I Imve a rigl1t to sl1ow
it did not. We are just getting way away if we follow Mr.
Christian's suggestion, tlie Court Irnving ruled on t11e pre-trial conference tllis testimony is admissible for the purpose
of showin~· what fl1e franchises, rights and privileges to the
pond ,vet'e. Now I cnn 't show those unless I get started somewhere and I think this is the logical point to start and then
we intend to call other witnesses along the same line. That
is the sole qu~stion we nre faced with under the ruling of the
Co11rt.
The Con rt: Read tl1e question.
Mr. Spain: I think the question is admissible by reason of
J\fr. Sowers having died and we can't -caB him and we must
rely up-on ~:;-econdary ·evidence~ whirl1 I believe to be admissible
hecause of his deat11. If he were living, we could
page 8 ,~ call him ns to what be did do, but now we can onlv
call other people as to what he told tllem he could
do and at times saw him do.
The Conrt: On tl1e qu~stion of the -admissibility of what
he snid to other people at other times I wiU take that under
advisement for a minute and you may proceed on anything
he has done in fact.
Mr. Spain: .All rig·bt, sir.
page 7

~

Q: .Will you _ te11 l1S ·on the occasions that you fished ,on this
,pond ;how .:von happened 'to fish on iO
A. It all Mme about I was a very goocl 1f.riend of M:r. Lol!lis
Gianassi ·ancl he was, in turn, a friend ·olf Mr. Sowers and that
is how I came to know Mr. Sowers ever 1rncl a pond. I visiied
this pond with l\fr. Gianassi. We didn't fish, but upon leaving
he asked me if I cared to I might come back and fish. My wif:e
and I went down-it must have been six months; I don't know
the ti:me gap in the1·e. 'She loves to fish. She and I wernt to
the pond. Nir. 'S0't\ ers asked me 1o go on the pond with him
in 'a boat. Nirs. Newell, if she fished ·at ,ail, ·nshed from the
'dock or pier. That 11appened once moTe iand I ng':tlred iif she
1

/
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couldn't go on the pond it was no use my going back. Then
on a later date Mr. Sowers and I went on the pond one afternoon. I have never been on the pond except in a boat with
Mr. Sowers. They were the three occasions that
page 9 ~ I went on that pond. I have been to the property
quite frequently; not on the pond.
Q. Whose boat did you go inf
A. Mr. Sowers'.
Q. How much of the pond in your several times fishing did
you coveri
A. I covered the en tire pond.
Q. Did you observe any other boats on the pond at any
place!
A. No, except one or two at tl,e dock.
Q. At whose clock f
A. At Mr. Sowers' clock. If I reca11, l1e had tl1ree boats.
Q. Did you observe any other docks or piers into the pond1
A. No, I didn't.
Q. Now for the moment let's go on and tell me, commencing
with the time the property was listed with you for sale, wl1at
happened?
A. Somewhere in February or l\farch, 1948, Mr. SowerR
sent word for me to come to see him. I went down and talked
with ~m and he told me he thought lie was g·oing to sell his
place. He listed this property at $25;000. He listed it that
he had 50 acres of land and he had a 75 acre pond. He clidn 't
state anything else about the pond other than that.
page 10} I went and advertised the property. I didn't do
too much with it until probably the :first part of
April. Then we ran several ads and ,got quite a few inquiries.
1\fr. Sowers having g-iven me the exclusive on it, I didn't pay
any attention who I was talking to as far as names and addresses. Then along; somewhere-must l1ave been the latter
part of April Mr. Moscoe Huntley called me about the pond
and said he had some clients who might be interested. I told
him what I knew about it ancl he seemed to know rig·ht much
himself.
So time passed on. That was probably at the first of the
week or middle of the week. Then on a Saturday morning
be called me at home and said his clients were in position to
offer $15,000. At that time I told him it wasn't any use in
my making an offer of $15,000 an<l l1e said, ''Let's make it
$15,500 or $15, 750"-I don't recall wl~at the figures were. I
met him at his office about 1-0 or 11 o'clock that morning and
he signed this contract as attorney for Improved Realty.
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I went to l\fr. Sowers' farm that day, which must have been
12 or 1 o'clock, and he just turned it down cold. I reported
back to Mr. Hiv11,tly that it ,vasn't any good. We went along
for a ·week or two then. When I went to Mr. S-owers' farm
the first time he asked me who was buying it. I told him I
didn't lmow and he said a Mr. Brown and two other people
or one other man had been down to see the pond a couple of
days before and ]1e had carried them on the pond.
page 11 ~ ,Vell, it didn't make any difference to me who they
were. So a bout a week or ten days after Mr.
Sowers had declined the first offer Mr. Schwalm called ·me
and identified himself as being connected with Improved
Realty. Then he and I negotiated and kicked it around for
two or three weeks and we finally made an offer of $17,500.
}fr. Sowers then dropped to $22,500. So that wasn't done
in a written offer, it was done in a verbal offer and I submitted it to Mr. Sowers in like manner.
Then it must have been a couple mol'e weeks Mr. Sowers
was in Richmnod, he had obligations in Richmond and we met
at the bank one da-v and I interceded and the bank interceded
and ,ve got him to sign another contract for $18,500. Then·
I had gotten the legal dei;;cription from the legal description
at the bank and inserted it in my contract because the bank
had the papers on the property. So we g·ot this contract
signed by l\fr. Sowers for $18,500. I am not too clear whether
I submitted this to Mr. Huntley or submitted it to Mr.
Schwalm and then he had to check with Mr. l\foscoe Huntley
before he would execute it, but Mr. Schwalm did execute that
contract and that was the beginning and the end of the contract as far as I was concerned.
Q. That is the contract on which we are suing now, dated
May 17, 1948 T
A. That is correct.
Q. Mr. Newell, I now ask you if this contract
pag·e 12 ~ attached to the bill in this case as Exhibit A is a
true copy of the contract signed by R L. Sowers
and Improved Realtv Company, by J. A. Schwalm, Vice-President, under the seal of the corporation, elated May 17, 1948?
A. Yes, sir.
Q. Did Mr. Schwalm or Mr. Brown or Mr. Huntley, tl1eir
attorney, ever tell you prior to May 17, 1948, that they had
visited the pond and the land in question f
A. They did not, but tliat was developed when I carriedwhen I was talking to :Mr. Huntley on the last contract I
pointedly asked him was Mr. Brown connected wit_h the Im-
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proved Realty because l\Ir. Sowers said Mr. Brown was at
the pond. That was my. first knowledge they had visited the
pond.
Q. Did you see l\fr. R. L. Sowers sign that contract¥
A. I did.
Q. Did you see Mr. Schwalm sign it?
A. That is vague, ]\fr. Spain. I can't remember whether I
submitted the contract to Mr. Huntley to be signed by the
.corporation or carried it to the corporation or Mr. Schwalm
and then he put me off for. it to be checked. I know it was a
little time gap in there. I can't remember exactly what happened.
Q. You say the Mechanics & Merchants Bank held a deed
of trust on this property Y
page 13 } A. That is true.
Q. Did they also have a Lawyers Title Insurance Companv policy there?
A. I don't know. I got my information off of the deed of
trust.
·
·
Q, What are the improvements on this land?
A. There is a two-story frame house that consists of five
or six rooms that Mr. Sowers occupied; there is a one-story
tenant house---must have about four rooms, maybe three; then·
there is a two-story ironclad grist mill and flour mill with the
€quipment for both types of use.
Q. What is the name of that mill, if you know?
A. I always knew it as Sowers' Mill.
Q. Was that mill in operation during the times you visited
there?
A. It was.
Q. What is the power that drives and operates the mill T
A. From my observation it would be water.
Q. Where cfoes the water come from Y
A. Out of the adjacent pond.
Q. Do you have the file with you which you exhibitedA. It is in the waiting room.
Q. Who approved the description contained in the contract!
A. Mr. Huntley.
page 14 } Q. Was there any other attorney involved at
any_timeY
A. I didn't know so if there was. I didn't deal with any.
Q. Was Mr. Sowers represented· by an attorney during
these negotiations?
A. He was not.
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Q. Would ]\fr. Schwalm or any person connected with tlie
corporation sign that contract ,,rithout Mr. Huntley's approval f
A. If I remember correctly, ::Mr. Spain, I dealt witT1 Mr.
Schwalm and he accepted the contract and said he would have
to check with Mr. Huntley. On a prior contract is where we
had to settle on the deseription. It was actually two contracts
written. _
Q. But the :(irst one was described as not acceptable by the
seller?
··
A. I carried the description over as you see it, bnt Mr.
Huntley wanted to put in the clause about the survey.
Q. Mr. Newell, I now want to ask you again during t11e list. ing of this pond with you and your visits to the pond and the
discussions you had with Mr. Sowers concerning the pond
what rights, if any, did he ever state to you that he had ht
that pond?

(
!

Mr. Christian: I object to that. ·
The Court: I am going to consider that during
page 15 ~ tlle lunch hour.

By Mr. Spain:
Q. In the preparation of the contracts, tbe first and second

1

contracts, were any changes made at the suggestion of Mr.
Huntley or to satisfy Mr. Huntley 1
A. The only thing· I can remember is the clause abont the
survey. You are referring to the description °l
Q. Yes. Do you know whether or not Mr. Huntley himself
ever examined the papers held by the Mechanics & 1\Ierchants
Bank1
A. When I went to the bank to get the description from Mr.
Hancock he told me at that time 1\fr. Huntley had been there
and asked about the deed of trust. If I remember the conversation, be stated he had furnislled the deed of trust to Mr.
Huntley to inspect it.
Q. And the addition of the words '' subject to any title defect that a survey may reveal'' was the only change Mr. Huntley made?
A. That is correct and I think Mr. Schwalm required having inserted three boats.
Q. In other words, the sentence: '' Also three boats.' 'Y
A. Yes, sir.
Q. So they did re·ad the contract and make certain suggested changes to it!
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J anies H. Newell.
A. That is right, sir.
Q. But the contract filed ns Exhibit A with the
complainant's bill is the final, full and complete
contract as signed by the parties 1
A. That is correct

page 16 ~

CROSS EXAMINATION.

By Mr. Christian:
Q. Mr. Newell, what interest do you have in this contract?
Wlmt commission would you get if this contract is completed?
A. The real estate office of A. L. Adamson would get $1,350 and I, as the salesman, would g·et 60% of that figure.
/~.
Q. Now I liand you a photostatic copy of an advertisement
)
that appeared in the Richmond News Leader on Wednesday,.'
I
·, March 31, 1948, and ask if you had that inserted.
,(
Mr. Spain: If Your Honor please, we object to the introduction of the ad run in the paper on March 31, 1948, as it
is an attempt to vary, alter and contradict the final, full a.nd
completed contract of April 17, 1948, and on the further
ground that the testimony of this witness sho,·~.rs there had
been numerous negotiations between the date of that ad both
"\\rith Mr. Huntley and officials of the defendant corporation,
and that there is nothing to connect that ad as bepage 17 ~ ing· any more than tl1e notice that brought the
parties together and not the final inducement for
the si~ning of the con tract.
The Court: I will let him answer this particular question
for the purpose of identification of tl1e exhibit.
A. That is the ad, yes, sir.
Q. That was run at your instance and request?
A. That is right, sir.
Q. I will ask you to fi]e that as an exhibit with your testimony.
The Court: It may be lodged and identified as Defendant's
Exhibit No. 1 and its admissibility will be determined later.
By Mr. Christian:
Q. Mr. Newell, this advertisement says among other things
that this property consists of a 75-acre fish pond. ·where did
you get that information Y
A. From Mr. Sowers.
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Q. He told you that it was 75 acres f
A. He told me when I got the property listed that he had
a 75-acre pond and 50 acres of land and I had no reason to
doubt it.
Q. You stated you thought 1\fr. Huntley called you first.
Aren't you mistaken in that and didn't 1\fr.
page 18 } Schwalm call you first about this advertisement¥
A. Mr. Christian,. Mr . .Schwalm could have
easily called me first, but he didn't identify himself if he did.
I probably had twenty-five or fifty inquiries, but he didn't
identify himself. Mr. Huntley was the first to identify himself.
Q. Do you recall what was said when Mr. Huntley inserted
the words-Mr. Huntley's reasons for inserting the words
"subject to any title defect that a survey may reveal"f
A. I don't recall exactly, but if I do correctly it was for
the purpose of being able to prepare the deed. I may be
wrong. I don't remember too much about it. I know he definitely wanted it inserted, but I don't remember him g·iving
me any particular reason.
.
Q. Did Mr. Huntley suggest he wanted the survey to be
made so that he could find out whether or not Mr. Sowers
owned all of the land surrounding the pond?
.li. He did not.
Q. He didn't say tlmt?
A. That never did come up until about two months afterwards.

RE-DIRECT EXAMINATION.
By Mr. Spain:
Q. In its amended answer this morning the depage 19 } f endant bas said there was some representation at
. some time that the pond contained 80 acres. Is
there anything to tl1aU ·was any such representation made
by yon?
A. N"o. I only made the representation what you see in the
ad. I certainly have not told anyone about 80 acres.
Q. But even in the light of this ad, when the contract was
signed was there any suggestion on the part of Mr. Huntlev
or any of the officers of the defendant corporation that the
number of acres contained in the pond be included in the contract?
A. No.
Witness stood aside.

_/:
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L. C. WATKINS,
called on behalf of the complainant, being first duly sworn,
testified as follows:
DIRECT EXAMINATION.

By Mr. Spain:
Q. What is your name, sir?
A. My name is Lemual Crews Watkins.
Q. Your ageY
A. 72 years old.
Q. Where do you live?
A. St. Stephens Church, King & Queen County,
page 20 ~ Virginia.
7
Q. What is your occupation Y
,\ ~ \
.A. I am Sheriff of King & Queen County.
.
l.
Q. How lon!r have you lived in King & Queen County?
(~
A. All my life.
Q. How long have you been Sheriff 7
A. Fourteen years.
Q. It appears from the record title to the Sowers property .
tliat you were the owner of that property between the years
1916 and 1929. Is that correcU
A. Yes, -sir.
Q. Who did you sell it to 7
·
A. I sold it to the Sowers brothers; ]\fr. Bob Sowers and
I don't know what the other one was named.
Q. Sheriff, what did this property consist on
A. It consisted of a mill and the dwelling house and somewhere about 50 acres of land, the deed called for-about 50
acres of land and the water rights and the appurtenances of
the pond. I think that is the way it was.
Q. During the thirteen years that you owned this property
did the mill operate Y
A. Yes, sir.
Q. Is it still operating?
A. Yes, sir.
Q. Where does its water come from T
A. From the pond.
Q. What if anything yourself did you do with
page 21 r the pond during those years Y
·
A. Well, I leased out the fishing rights in this
pond to a company of fellows here in Richmond. I don't
know all their names: Howard Landon, Albert Huntt, Lee
Pascal, Sidney Hill. I don't know the rest of them, but it
was about ten of them.
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L. C. Watkins.
Q. During those thirteen years of 1916 to 1929 did anyone
ever dispute or contest your right or encroach upon your
rights to rent out the fishing rights in the pond f
.A. No, sir. I had it in the contract I made with them that
any of the patrons of the mill that wanted to fish from the
<lam with a pole and line could do so and there was no kick
about that.
Q. That was by your leave, was it not Y
.A. Yes, sir.
Q. Have .you visited Mr. Sowers-I believe he and his
brother fi1~st bought the property from you Y
.A. yes, sir.
Q. And then l\Jr. Bob bought out his brother!
, .A. Yes, sir.
Q. Have you visited the mill and the land .and the pond in
the years since 1929 ~
.A. Yes, I have visited it several times.
Q. Have you either as a life-long citizen of the
page 22 ~ county or as Sheriff for the past fourteen years
heard or had brought to your attention anyone
contesting or disputing Mr. Sowers' rights to use the pond in
the same manner in which you used itf
.A. I haven't heard of anybody.

Mr. Christian: Just a minute. I object because under the
rights, privileges and franchises the mere exercise of the right
to fish is not sufficient.
T4e Court: Objection overruled.
By Mr. Spain:
Q. During the thirteen years in which you owned the pond
did you claim and assert the right to fish exclusively in the
pond or to give that right to whomever you saw fit?
. .A. I did. I rented it to this company with that understandmg.
Q. Did you have boats on the pond!
.A. Yes, sir.
Q. Did anyone else have any boats on itf
A. No, sir.
Q. Did anyone else have any pier or wharf into the pond!
A. I don't think so. The l\fitchells up above on the adjoining land used to water their horse in the po~d and they had an
old boat in there, but it rotted and they never put
page 23 ~ in any new one. This land juts up into their
place-this pond.

/
(
/

/
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L. C. Watkins.
Q. Did yon personally claim the exclusive rights of fishing
in the pond f
A. Did I do what?
Q. Did you claim that you had the exclusive rights of fishing in the pond? ·
A. It was never disputed.
Q. Can you say whether or not that has been t.rue since Mr.
Sowers owned the pond?
The Court: Let's get your question a little more specific.

\

I don't know what it is you mean since this witness has not
been the owner.
!

\

By Mr. Spain:
·
/1··,:·..,,,,·
Q. Do you know whether or not Mr. Sowers claimed the exelusive fishing rights in the pond during his ownership as you
j
had during your ownership?
'
1

1
\1

Mr. Christian: I object to that .
. The Court: That is the question I have under advisement.
By Mr. Spain :
Q. But I believe you say no one ever disputed your right
during your thirteen years of ownership f
A. No, sir.
Q. I ask you that if I quoted or read this description to you
would you as a lifetime resident of the county be
page 24 ~ able to point this land out. Now by that I do not
mean the exact measured metes and bounds, but
could you go to and identify this land from the description I
am going to read to you Y
"All that certain tract or parcel of land with improvements
thereon and belonging thereto, lying and being in the County
of King & Queen, State of Virginia, immediately on the public
road leading from Bruington to Shepherd's Church, containing 50 acres more or less, together with the grist mill property, fixtures, tools, implem~nts and machinery belonging
thereto, and the rights, franchises and privileges of every
kind and description Appertaining to the said mill property
and the pond to same.''
·
A. You want to know if I coul<l come somewhere in the
neighborhood of the lines of this pond?
Q. No, sir; whether or not you could g·o to and stand on
that land or pond and say: "This is what is referred to.''

so

Supreme Court of Appeals of Virginia

L. C. Watkins.
A. I think so.
Q. Then tell us in your own words and in your own way
what it does refer to.
A. vVell, the biggest part of the land runs from the road to
a swamp that goes into the pond on the land of what is known
as Bohannon 's, and Llewellyn Hill or his father owns that
piece of land. Then across the pond the Allen estate-James
Claggett Allen's father's estate owns the land. The next to
that was Mr. Tom Jones' place, which is owned by
page 25 r Jim Thomas Page. The next place to it was a piece
of land-I don't know how many acres-that Dr.
Lewis bought from a fellow named Stone that used to run the
mill. The next land to that is Taylor Mitchell and Joe Mitchell, that adjoins the pond, and then a piece of land between
the pond and the road that belongs to Llewellyn Hill or Johnnie Holmes or some of them. It was a deed to it since I owned
the property down to the road. The flood gates from the pond
was the line that I claimed down to the swamp or right just
above the flood gates.
Q. Do you know in what year the records of King & Queen
County were destroyed f
A. 1865 or '64; during the Civil War.
Q. Are Bruington Church and Shepherd's Church well
known places in the county¥
· A. Yes, sir.
Q. Is the road between these churches that runs between
them open to the public or is it a private road 7
A. It is a public road.
CROSS EXAMINATION.
By Mr. Christian:
Q. Sheriff vVatkins, I have here in my hand a map which
is designated as a map showing the property aggregating 68.7
acres in area, consisting of 48.3 acres of land with
page 26 ~ improvements thereon and a mill pond covering
an area of 20.4 acres adjacent thereto, situated on
the west side of State secondary highway 631 about onequarter mile southeast of U. S. Route 360 in King & Quee~
County, Virginia, standing in the name of R. L. Sowers. I
will ask you to glance at that and see if that map shows the
property to which you have just referred as owning from 1916
to 1929.
A. This is the mill, this is the road leading to Shepherd's

·,
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Church from Bruington, which is east and Shepherd's Church
is west. The line here is the line between the mill property
and Hill. This piece of land in here, I think-it was a piece
of land right here.
·
Q. By '' right here'' you are ref erring to a tract north of
the 48.3 acres Y
A. On the north of the-the road was through that next to
the dwelling house. When the road here used to get bad when
I owned this property I made arrangements with the man that
owned that to drive through his place. His name was-oh, I
don't-know, but Jack Walker's wife is the owner, but thi~.t goes
over to Bruington. When it leaves the swamp the land between Bruington and the mill property goes right south I
would say to the mill property.
Q. Now who owns this property west of the tract that you
( owned and which abuts on the farm T
A. I don't know. It could be Llewellyn Hill. It
page 27 ~ used to be known as the Bohannon tract.
Q. You didn't own it and Mr. Sowers didn't own
iU
A. No.
Q. Let's go south of the pond. Did you or Mr. Sowers own
any property south of the mill property and adjoining the fish
pondY.
A. No, except for a little piece of land in this corner here
coming from the pine tree down to the pond and the road
here.
Q. And all of the property south of the farm and abutting
.on the pond was owned by Mitchell and others to whom you
referred·Y
A. Yes, sir.
Mr. Christian: I would like to file that with your testimony.
The Court: Is there any objection to filing this as an ex- .
hibitY
Mr. Spain: I will certainly object since the surveyor is
here and we would prefer for themMr. Christian: ·we will identify it at a later time.
The Court: It may be identified and lodged at this time.
By Mr. Christian:
Q. You are not a lawyer, are you?
11age 28 } A. No, sir.
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R. Pinkney Sowers.
RE-DIRECT EXAMINATION.
By Mr. Spain:
Q. Sheriff, I d,on 't believe you at anv time ever claimed to
.gwa the bed to this pond, did yqu t
J.... No, sir.
Q. ~The description you used in your deed to Mr. Sowers,
was thaf the legal description by which you had received iU
Ae.._I sold it JUSt like I received it ..

t

Mr. Spain: If Your Honor please, I will have to ask the
same question, which if you let me state it again is whether
or not during the years since 1929 the Sheriff has ever heard of
\anyone in the county disputing or contesting Mr. Sowers'
hight to the exclusive use of the pond.
The Court: You can ask that question. That is all right.. /
Mr. Christian: I object to it.
fhe Court: Objection overruled~

~

By Mr. Spain:
Q. Sheriff, in the years since 1929 have you ever heard of
anyone disputing. or contesting :Mr. R. L. So~'Ve~s' right to the
·
exclusive use of the pond for f1shmg and other
page 29 ~ purposes.
·
A. I ha'Ve not.
Witness stood aside.

R. PINKNEY SOWERS,
the complainant called on his own behalf, being first duly
sworn, testified as follows:
DIRECT EXAMINATION..
By Mr. Spain:
Q. ·what is your name Y
A. R. Pinkuey Sowers.
Q. Aget
A. 39.
Q. Occupationf
A. Attorney.
Q. Where do yon IiveY
A. I live on Jahnke Road in Chesterfield County.
Q. "'What relationship were you to Mr. R. L. Sowers!

( ..
..
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R. Pinkney Sowers.

A. R. L. Sowers was my father's brother; he was my uncle.
Q. Where was Mr. Sowers' home up until about 19421
A. Until 1942 he lived at my home-at the home where I
was raised, my father's home. He lived with my father and
tho rest of us kids.
page 30 ~ Q.
as it your father who purchased this property with Mr. R. L. Sowers in 1929!
A. My father, R. P. Sowers, and R. L. Sowers purchased
this property in question in King & Queen County in the
spring of 1929.
Q. Do you remember that?
A. Yes, I do. At the time I was seventeen years old.
Q. When did :Mr. R. L. Sowers die?
~
A. R. L. Sowers died November 13, 1951.
/
')
'"\
Q. Has an executor been qualified to administer his estatef
l
')
A. He exocuted a will and nominated me as the executor. I
l
qualified in the clerk's office of King & Queen courthouse on
December 12, 1951.
Q. I believe you a re also the sole devisee under his will?
A. That is correct.
Q. Can you identify the signature to the contract which
has been introduced as being the signature of Mr. Sowers·?
A. I can, yes, sir. (Examines paper) The Signatur~ of
R. L. S:qwers is attached to a contract of sale dated May 17,
1948, and attached to the bill filed in this cause.
Q. I believe that anticipating his death Mr. Sowers' had
you pr~pare a deed to the defendant corporation convJyi:ng
the pl'~erty to it in accordance with the terins of the contract
of May 17, 1950; is that correct f
page 31 ~ A. That is correct.
Q. That deed has been lodged in the papers and
I will ask vou to now take it and tell us its date.
A. This" deed is dated November 6, 1951, and acknowledged
on that date before me as Commissioner in Chancery.
Q. Are you as the executor of the estate of R. L. Sowers,
deceased, still willing to comply with the terms of the contract?
A. I am, and I might say that R. L. Sowers was willing from
the date of the execution of the contract to execute a deed to
Improved- Realty Corporation in conformity with that contract.
Q. Will you read the description in this deed in its entirety?
A. This deed recites as its consideration the sum of $18,500, receipt of which is hereby acknowledged. The party of

"r

\

l
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R. Pinkney Sowers.
the first part; that is, R. L. Sowers, doth grant and convey
with general warranty of title unto the party of the second
part; that is, the Improved Realty Corporation, a Virginia
corporation, the following described real property, to-wit: All
that certain tract or parcel of land, lying and being in the
County of King & Queen, State of Virginia, immediately upon
the public road leading from Bruington to Shepherd's church,
and bounded by the said road, by the land lately
page 32 ~ belonging· to the estate of Mortimore Jones, deceased, which was lately occupied by Susan Jones,
his widow, as her dower, by the tract known as '' Bohannon 's''
lately owned by Dew Brothers, and by the land of others,
which said tract of land is supposed to contain 50 acres, be
the same more or less, but is conveyed in gross and not by the
acre, together with the grist mill property located thereon,
formerly known as Fleet's mill, and the gearing, fixtures, /
tools, implements and machinery belonging thereto and used ,
in connection therewith, and the rights, franchises and privileges of every kind and description appertaining to the said
·mill property and the pond to same; together with all the exclnsi ve rights, privileges and franchises which the grantor
has pertaining to said pond, including the exclusive fishing
rights therein, hunting rights thereon, and the use of the water
and water power therefrom, as well as the right to maintain
the 'dam thereto and to flood the lands thereunder.
Q. Was Mr. Sowers willing to execute that deed at :all times
after the contract was entered into 1
A. He was.
Q. I shall ask you who prepared that deed 7
A. I prepared the deed.
Q. At whose direction 1
A. At his direction and request.
Q. I will as_k you to file that deed as Complainpage 33 ~ ant's Exhibit B.
Mr. Christian: If Your Honor please, I object to the filing
of the deed for the very obvious reason that the deed was delivered to Mr. Pinkney Sowers as attorney and agent for the
deceased man and we all know as a matter of law that a man's
death revokes all powers of agency and of attorneyship and
therefore he has no authority today and had no authority except during the lifetime of Mr. R. L. Sowers to deliver that
deed.
Now, of course, he cannot make a good deed now because

,-

/
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R. Pinkney Sowers.

~\
:·

the year has to elapse for the debts and demands against the
estate of Mr. R. L. Sowers and I object to Mr. Sowers at this
time introducing a deed which is a void thing on its face; the
man is dead and he has no authority to deliver it.
Mr. Spain: If Your Honor please, I agree that perhaps the
deed can go no further than the lifetime of Mr.· Sowers, its
object being to show his willingness to execute a deed at all
times. Now the executor and sole devisee has stated he is
willing to comply with the terms of that deed. I want to make
what I think is a correct statement of law and that
page 34 ~ is that Mr. R. Pinkney Sowers can make a valid
deed. ·what Mr. Christian means to say he cannot
get it insured by the Lawyers Title Insurance Company under
a year, but that is not contained in the contract as a condition.
The Court: I think it can be filed as an exhibit. I don't
-:.\ know what it is good for. It is in court. It may be filed as
an exhibit.
Mr. Christian: Subject to my objection.
By Mr. Spain:
Q. In the years since 1929 have you any idea how of ten you
have visited this pond or the property and the pond adjacent
thereto?
A. I couldn't possibly estimate the times. From the time
we purchased the property in 1929 some member of the family-there were five boys in my family-some member of the
family stayed at that place during the summertime and :the
whole-" family went to the pond on every week-end that the
weather permitted during the summertime. During the wintertime we were there-some member of the family was there
at least twice a month.
Q. Can you say what acts as distinguished from statements
made at tl1is pond your uncle took, if any, to assert an ex-·
elusive dominion or right to the pond T
A. When my father and my uncle first purpage 35 ~ chased this property in 1929 we then began to -assert the exclusive right to fish on that pond and to
control that pond. Mr. Watkins from whom the pond was
purchased had asserted exclusive fishing rights before us. By
asserting those rights I mean that signs were posted in the
mill pond on tree laps and posts that were sticking in the
water. The signs were placed so that they faced the bank and
those signs read: "Private Pond No Fishing".
Q. Did you personally help put those signs up 7
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A. I personally put up most of those signs; Those that I
did not put up my brothers put up. Those signs have been
maintained there since 1929 either by my father and his children or bv R. L. Sowers. There are still some of the boa rcls
on which"' t~1e signs were nailed-there are some of tbose
boards tacked to the posts and some to the old tree laps out
in the pond.
Q. Did anyone during these twenty-two years ever dispute
or contest the right of your father or your uncle to the exclusive rights in the pond for fishing and to use the water t·
A. There has never been any dispute or contest of our exclusive right to use that pond. "\Ve have been the only per[_ .._ . sons who had. poats on the pond. We never allowed anyone
if , ··~lse to have a boat.
e kept those boats locked. No one
was allowed to even to fish from the banks. At times people
1
·
would slip in there and fish, but whenever we
page 36 ~ would approach them from the pond they would
pull up the lines and run back in the woods before
we could get there. "\Ve never gave anyone permission to fish
from the bank except to those who came to the mill to have
wheat or corn ground and those persons were allowed to fish
from the dam at the head of the pond with pol~s and Jines
using only worms. They were not allowed to use miµnows ..
They were the only persons given permission.
My,. father died in 1934. From then until 1943 ,my six
brothers and sisters and my mother, the heirs of my father
who died intestate, owned this property jointly with R. L.
Sow~rs. On May 4, 1943, a deed was executed from the
special commissioner to R. L. Sowers- from the heirs of R. P.
Sowers and he then assumed complete ownership and control of this property and since that date he has continued the
exclusive use and control of this property. He has gone even
so far-during the last five years I would say he has rented
fishing rights to persons who woutd come there from Richmond and other places. He would lease a boat and the right
to fish for I think $2.00 or some nominal fee.
Q. Have you continued to visit the property regularly
since you and your mother and brothers and sisters sold your
interest?
A. Yes, I have, and R. L. Sowers has lived on the place at
the mill property ever since he took complete control of it
and acquired the complete interest.
page 37 ~ Q. Have you as an attorney ever examined the
title to this property!

(
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A. Yes, sir, I have.
Q. Tell us what the title showed.
A. The records of the Circuit Court of King & Queen
County were destroyed during the Civil ·war. For that
reason the earliest deed pertaining to this property is in 1890,
I believe, or 1891 when it was sold by a man named Fleet to
a ·man named Haynes. That is the first link in the chain of
title. From that first link and including that link the description of the property-is the same as it is in this contract,
except that in those early deeds they did not have the wor<ls
'' and the pond to same'', but the words pertaining to the
rig·hts, franchises and privileges and the boundary description
of the property were the same in each deed on down to date.
Q. I will ask you if the Lawyers Title Insurance Company
of Richmond ever insured the title to this prope11ty?
A. The title to this property was insured when R. P. Sowers
and R. L. Sowers originally purchased it in 1929 and the
description used in the policy is the same description used in
the contract of sale involved herein, and the Lawyers Title
Insurance Corporation is still willing to insure the same title
-the property as described in that insurance
page 38 ~ policy.
Q. You have a letter of commitment I believe to
that effect!
A. T:hat is right.
Q. I hand you now Lawyers Title Insurance Company policy No. 17349, dated April 17, 1929, and ask you who made that
examin.~.tion for Lawyers Title t
A. That examination was made by the firm of Cutchins
& Cu tchius.
Q. Will you read the description of the land insured by that
policy?
A. "All that tract or parcel of land lying and beingThe ·witness: Can't he copy this 1 There is no reason for
me to read it. I have read it two or three times.
:Mr. Christian: Is it the same description as contained in
the contract f
·
The Witness: Yes, sir.
Mr. Christian: It is no reason to read it.
:M:r. Spain: I just want you to read the last two or three
lines of it, if you will.
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A. ( continued) The description cites the boundary lines
and the· names of the adpoining property owners and says:
•' supposed to contain 50 acres, be the same more or less, but
is conveyed in gross and not by the acre, together with the
grist mill property located thereon, formerly
pag·e 39 ~ known as Fleet's mill, and the gearing, fixtures,
tools, implements and machinery belonging thereto
and used in conneetion therewith, and the rights, franchises
and privileges of every kind and description appertaining to
the said mill property and the pond to same.''
Q. ·wm you look at Schedule B and tell us just what exemptions there are Y
A. '' Taxes for the year 1929. Taxes for the year 1928.
Note: The Treasurer's books were not at the courthouse for
the year 1928 and it will therefoi·e be necessary to have receipt exhibited if the above taxes have been paid.
'' Only a survey can determine the exact metes and bounds
of caption property and as the description given in Schedule
A hereof has been used for the· last 40 or more years we recommend that said survey be made.
"Note:
e have not examined for liens in the name of the
purchasers. Aprtl 17, 1929. Cutchins & Cutchins."

,v

l\Ir. Spain: I ask that that be filed as Complainant's Exhibit C.
The Court: So ordered.

Q. I hand you a letter from the Lawyers Title Insurance
Company, dated December 28, 1948, signed by R. vV. Jordan,
,Jr., Vice-President and Trust Officer, and will ask you if with
the consent of Mr. Christian we cannot file this letter as Complainant's Exhibit DY Is that the letter you repage 40 ~ ceived from Mr. Jordan Y
A. It is.
l\Ir. Spain: I would like to file that as Complainant's Exhibit D.
The Court : So ordered.

(At 1 :00 o'clock p. m. the court recessed until 2 :00 o'clock
p. m., at which time the trial was resumed.)
By l\fr. Spain:
Q. Was Mr. R. L. Sowers represented by counsel during the
negotiations leading up to this contracU

I
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A.. No, he was not.
Q. ·when and under what circumstances did you first enter
the case!
A.. I first entered the case when he, R. L. Sowers, was advised that the Improved Realty Corporation did not intend
to go through with this contract.
Q. Tell us just what you did from that point with reference
to the case.
A. I was immediately in contact with Mr. Huntley, who represented Improved Realty Corporation. I had at that time
a copy of the contract and I advised him that we were going
to sue for specific performance and, as I recall, he said he
expected that, but they did not intend to go through with the
contract because R. L. Sowers did not own the land-~
page 41 r under the water of the pond and he told me that"
\!
his people still wanted the pond if that condition
i
could be straightened out and I advised him that I would be
-~
glad to work with him in any way I could or he could, but that
we still reserved our right to institute a specific performance
suit on the contract in the event any efforts to avoid litigation
were not successful.
·
At his suggestion I prepared a quit claim deed and he got
his attorney, Mr. Douglas Mitchell, in West Point, Virginia,
to get up a list of the persons who were supposed to· own
propetty adjoining this mill pond-property which ran to
the mill pond, but we were never able to do anything with
those quit claim deeds for one reason or another.
Q. Was there ever any concession on the part of Mr. R. L.
Sowers or you, as his attorney, that the contract would be
void ifA. No. Mr. Huntley understood that was the agreement,
that we were making an effort to avoid litigation.
Q. Was any mention made at that time that the ad that had
been run in March 1948 had advertised 75 acres and it then
~1 ppeared there was less land than that Y
A. No, none whatever. Mr. Huntley stated that his people
wanted the pond, they had seen it and wanted it, but they
wanted to have title to the land under the pond.
·
Q. Do you know of your own knowledge whether
page 42 }- or not Mr. Huntley himself had in the meantime;
that is, between the contract and the date of your
conversation with him, been to King & Queen courthouse and
examined this title 7
A. I don't know that of my own knowledge.
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Q. Have you seen a preliminary report .of title signed by
Mm.A. I have.
Q.. -between the date of the contract and the date of your
conference with him t
A. That was signed before I was in the case.
Q. That is what I say, between the date of the contract and
the date of that discussion. What other objections were raised
as of this time-can you fix the time you contacted J\fr. Huntley?
A. I can't fix the time. I just know it wa~ soon after be bad
advised R. L. So'Yers either directly or through Mr. Newell,
the real estate a.gent, that Improved Realty Corporation did
.
not intend to g·o throug·h with the contract.
Q. Was any other objection of any kind, nature or description raised at that time except that Mr. R. L. Sowers did not
own the land under the pond 1
A. That was the only objection. Then when snit was filed
the other reasons set forth in the original answer were given.
That was the :first time we had heard of those.
page 43 ~ Q. And the question of acreage, has that ever
been raised until today?
A. The question of acreage did not seem to be an important
reason. Mr. Huntley advised me that the survey showed only
20 acres and a fraction unde~ the water, but he stated that
did not bother him too much and that his people .were willing
to take the pond and the land under their contract if R. L ..
Sowers owned the land under the pond a.nd I advised him that
was not my interpretation of the contract and under the terms
of the contract as I read them they were liable to go through
with the contract and buy what R. L. Sowers had ag"reed to
sell.
Q. And you say nothing came of the efforts of Mr. Huntley
and Mr. Mitchell to secure quit claim deeds from other land
owners bordering the pond¥
A. I talked to one land owner and he signed and I talked
to another land owner-the heir of a deceased owner and he
was 1~epresented by Mr. Douglas Mitchell, who had examined
the title for Mr. Huntley, and Mr. Mitchell-I talked with him
and he said he could not advise his client to execute the quit
claim deed.
Q. That is tI1e same ]\fr. Mitchell who is llere today and who
examined the title for the defendant corporation Y
A. The same Mr. Mitchell. So that when that came about
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we didn't g·o any further with our neg·otiations and
page 44 ~ I immediately filed suit for specific performance.
Q. Was any concession ever made by Mr. R. L.
Sowers that he had in the contract agreed to sell them the bed
.
of the pond?
A. Not that I know of. He always said he was selling everything that he ]md according to bis deed.
Q. And that is the language used in the contract?
A. To me and in the contract. He used the description of
the property as set forth in his deed.
Q. With the addition of three boats, some such language as
that?
A. Basically the property described in the contract was tbe
same as described in the deed. I think there were maybe one
or two references to lines or something like that which were
not the same. As to what went with the land, the description
in the contract was the same as the description in the deed.
CROSS EXAMINATION.

By Mr. Christian:
Q. Mr. Sowers, you of course know Mr. Douglas Mitchell,
a lawyer at Walkerton, Virginia l

A. Yes, sir.
Q. Da you have respect for his opinion as a lawyer?
A. I do, sir.
page 45 ~ Q. Now would you mind reading or telling.. me
whether you received a letter from Mr. Mitclte11,
dated November 2, 1948, which I hand you and which I will
read to you in a moment, if you identify having received that
letter?
A. Yes, sir. That letter was in response to a letter which
I had written him.
1

Mr. Christian: May I see a copy of your letter of October
29, 1948? We will later file that. I would like to read this.
It is addressed to Mr. Pinkney Sowers on Mr. Mitchell's letterhead:
"I have your letter of October 29th relative to the Sowers
mill pond.
"In checking the title I did not take into consideration the
two deeds of trust to which you refer as there was no foreclosure under either. I think your position would be of more
merit if the deed from Wm. T. Haynes to Alfred Mitchell,
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Deed Book 14, page 279, had used the language in the deeds
of trust to which you refer. This particular deed does not
purport to convey the title to the land overflowed by the water.
'' Relative to your construction of deed from Haynes to
Mitchell referred to in your letter, I desire to call your attention to the case of Provfrlence Forge Fishin_q & Hitnting Club
v. Miller Maniifacturing Company, 83 S. E., page 1047. I
quote as follows: "It makes no difference that the
page 46 ~ ordinary terms of boundary, as along or with the
pond, are used; the title will nevertheless go to the
center if tlle grantor owns to that point.''
"I am giving you my lJOnest opinion of this matter and I
think it is an excellent idea to discuss this problem with the
Lawyers Title Insurance Corporation, and if they will insure
the fee simple title to the bed of the pond in view of the situation, this will be agreeable to me.''

Q. It was taken up with the Lawyers Title, the question of
insuring the whole fee?
A. The Lawyers Title Insurance Company in response to
my inquiry with them wrote the letter which is filed here.
Q. But did they specifically agree to insure the title to the
bed. of the pond¥
A. They said they would insure the same thing that they
insured in the original policy, which was the property as described in their policy, the same as is described in the contract.
Mr. Spain: If Your Honor please, I move all the foregoing questions and answers be stricken on the gT01md that the
Court has ruled in the order overruling the demurrer that the
contract itself does not purport to convey the bed of the pond
and that being so I think we are getting into matpag·e 47 ~ ters that have already been adjudicated by this
court.
Mr. Christian : The contract for sale purported to convey
the rig·hts, franchises and privileges pertaining to the pond
and we contend that the term privileges was the exclusive
rig-ht to fish and you cannot have the exclusive right to fish
unless you own the whole bed of the pond, under the Providence Forg·e case.
The Court: We don't have a jury. I will take it into consideration if it is admissible after we finish developing the
testimony.

,/

Improved Realty Corp. v. R. P. Sowers, Ex'r., et al.

63

R. Pinkney Sowers.
Mr. Christian: I ask you to file that letter as an exhibit
with your testimony.
The Court: Is tl1ere any objection?
Mr. Spain: I certainly do. He has got Mr. Mitchell here,
the man who wrote the letter, and it is Mr. Mitcbell 's opinion
and he is trying to file the exhibitMr. Christian: I am going to identify it.
The Court: Was the letter addressed to Mr. Sowers?
The Witness: Yes, sir.
The Court: Do you know Mr. Mitchell's handpage 48 ~ writing?
The Witness: I am reasonably sure he wrote it.
·
The Court : It may be filed then.
.·~

(Filed as Defendant's Exhibit No. 3.)
By Mr. Christian:
Q. I have in my hand a letter dated October 29th, addressed
to Mr. Douglas Mitchell and it is signed R. Pinkney Sowers
on the carbon. Did yon sign that letter 1
Mr. Spain: I certainly object to you offering that letter.
That is my letter and you are asking him to file it.
Mr. Christian: I asked if he wrote that letter. w·hat could
be the·,objection to the question?
A. This is a letter which I wrote to Mr. Douglas Mitchell
after I had examined the title to this property and found that
the records of the clerk's office had been destroyed in 1865 and
that there was no concrete evidence of record as to the ownership of the land under the pond. I did find that in 1882 a Wm.
T. Haynes and J. A. C. Jones owned the mill and mill property and it was described just as it is described in this contract which is in controversy here and that this Wm. T.
Haynes and wife put a deed of trust conveying the mill pond
and mill property, and further they described it: '' also all
the land with the buildings thereon adjacent to and belonging
to said mill and the land covered and overflowed by the. pond
of the said mill, to have and to hold the said tract
page 49 r or parcels, etc.'' and then there was another deed
of trust from these same two personsQ. Were either of those deeds of trust foreclosed?
A. Neither of them was foreclosed.
Q. And the ref ore the title did not pass under them?
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A. But in the second deed of trust the mill property was
described as it is described in the contract here contested and
also there was this-there was conveyed the interest of the
parties in said mill and property: "also in the land covered
and overflowed by the pond of the said mill.''
Now in the absence of any other material record this is the
next best evidence that I could find of ownersl1ip of the land
under the water of the pond. These parties at least thought
they owned it in 1891, but the record is not clear and neither
Mr. Mitchell nor I nor any other title examiner can say who
owns the land under the pond because of the fact the records
have been destrqyed.
Q. In the light. of the Providence Forge Fishing Club decision would yon he willing as a lawyer to say that the adjacent landowners to that pond have no riglits to fish in that
pond?
A. I would say that ordinarily they had rights, but that if
the owner of the pond, the man or persons who have jurisdiction over the pond exercised an ex~lusive right to fish over
the prescription period, which in Virginia is
page 50 ~ twenty years, then such adjoining property owners
lose their rights to fish, and as the basis for tb~t
statement I would like to cite you the case of Cohoke Club
against Timberlake, which was decided by Judge Armistead
in King William County about twelve or thirteen years ago.
I have a copy of the Judge's opinion.
In tlmt case tl1e facts are very similar to this case. There
a man named Timberlake bought a piece of land adjoining tbe
lake of the Cohoke Club and he began to fish and the Cohoke
Club brought an injunction to enjoin Mm from fishing in the
pond. I represented or helped to- represent tllat defendant•.
The Court after hearing testimony for two or three days decided that under tbe Providence For,qe v. Miller case the adjoining property owner owned the land under tbe water to
the center of the stream, but that the Coboke Club by exercising exclusive :fishing rights over their pond for a period of
more than twenty years had acquired the exclusive right to
fish, and even though the man owned the land under the water
he could not fish in that water, and that was the decision of
the court.
Q. That did not go to tbe Court of Appeals, though Y
A. It didn't go to the Court of Appe·ais, no, sir.
Q. May I read you and just ask you to construe this part
of the Providence Forge Fishing Club decision:
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"Such acts as are relied on here by appellant"that is, the a-ct of fishing and renting boats and
whatnot-''do not indicate and serve notice of an
intention to appropriftte the land itself, but only to appropriate the· products of it to the dominion and ownership of the
Townsends, which is not sufficient. The occupancy necessary
to create title by adverse possession must be hostile and exclusive. The acts ter.;tified to in the case before us were
neither."
page 51

~

·what hostile acts did your uncle do or the predecessor in
title do where the Sheriff said that there was an old boat which
had been sunk adjacent to the property which was owned by
tl1e Holmes and Mitchell people on the south side of the farm·?
·no you know for what purpose Holmes and Mitchell put that
boat there?
A. There has never been any boat in this pond since Sowers
owned it except boats owned by Sowers.
Q. Didn't you bear the Sheriff say there was an old sunken
boat on the shore of the Holmes and :Mitchell property T
The Court: During Sowers' ownership Y
Mr. Christian: No, during llis ownership.
A. I :cnmldn 't answer to his ownership, but I know that he
stated be did not allow anyone to use a boat there, eitl1er.
Q. That is right.
A. I would like to point out this. You have quoted to me
and based your question upon Providence Forge
page 52 ~ v. Miller. You notice it referred there to adverse
possession. Now you acquire title to land by adverse possession. You acquire rights, franchises and privileges by prescription. You cannot acquire title by prescription; you can acquire title by adverse possession, as I understand the law.
·
Q. It wouldn't serve much g·ood purpose for you and I to
debate the law points in this case, would iU
A. Probably not.
Mr. Christian : That is all.
The Court: On the question I took under advisement before lunchtime, if I understood the question that was put to
Mr. Newell it was approximately this: what statements if any
Mr. Sowers had made to Mr. Newell concerning his claim to
the pond; that is, the fishing rights and so on. I don't think
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that is a proper question. I think the answer to it would be,
whether Mr. Sowers was dead ·or living, simply a self-serving
declaration, but with regard to what Mr. Sowers has done,
these things that have been testified to this morning, and what
claims other people have not made I think is evidence, but as
regards what lie himself voluntarily said is a self-serving
proposition and I think would be inadmissible whether he
were on the stand himself or somebody testified to
page 53 r what he said.
The ·witness: I would like to answer one question Mr. Christian asked me and I didn't get around to it, and
that is what hostile act vt7as done by the Sowers to show their.
exclusive right to fish.
Mr. Spain: I believe that is rig11t; they went off to debatin!!: the law.
·
The Court: All right, take the stand and finish your an-/
swer.
·

!

A. In answer to that question I can say that in 1929 when,
this property was first acquired by R. P. and R. L. Sowerei
there was one boat upon this property which belonged to Mr.
Watkins and that boat went with the property when it was
sold to Sowers. That boat was in such a dilapidated condition it was junked and three new boats were built and chained
and locked to the boat wharf or little platform that was built
out from the shore. From then on they were the qnly boats
ever allowed upon that water from then until now and those
three boats are still there.
1'1 addition to that, signs were put all over the pond on
tree laps and posts facing· the shore and those signs read
"Private Pond No Fishing" and no fishing was permitted
and from time to time we would see boys fishing from the
bank as we were rowing in a boat. ·when we would
page 54 ~ row towards them they would run away into the
·
woods.
By Mr. Chri.stian:
Q. ·wasn't it a fact that a man named Baldacci had a boat
on that pond?
A. No, sir.
.
Q. Do you know a man by the name of Baldacci, a great
friend of your uncle °l
A. No., sir.
Q. ,vas there anybody other than your uncle that owned
any boats that were on that pond 7

(
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A. No, sir.
Q. You are sure of that?
A. I am sure. If there ever was, it was with his permission because he was very particular about who went on that
pond and who fished on the pond. Even after he began to
rent the fishing rights on the pond there were certain people
he would not allow to go on there because of his own particular idea about the person, and those signs were placed there
in 1929 and were replaced from time to time until the last time
I think was in 1936 or '37, and no one has been allowed to fish
on there since 1929.
Q. Mr. Sowers, you recognize of course these adjacent land
owners are not parties to this suit?

.

I

1

A. Yes, sirQ. And whatever might be decided in this sut(1
page 55 } would have no binding effect on them. How woufd
j
you suggest that the question as to their rights to
l
fish in this pond, if, as and when it arises, be set at rest?
Mr. Spain: I don't think that question bas any plaQe in
this case at all.
The Court: Objection sustained.
Witness stood aside.
\

Mr. Christian: I would like to offer Mr. Pinkney Sowers'
letter to Mr. Mitchell.
Mr. :Spain: Oh, no.
Mt. Christian: I will bring it in by Mr. Mitchell.
JAMES R. SOWERS,
-called on behalf of the complainant, being first duly sworn,
testified as follows :
DIRECT EXAMINATION.

By Mr. Spain:
Q. What is your namet
A. James R. Sowa.rs.
Q. What is your age?
A. 34.
Q. "\Vhere do you live Y
A. 413 Tanglewood Road.
page 56 } Q. What is your occupation!
A. Real estate broker.
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Q. And I believe you are a brother of Mr. R. Pinkney
Sowers and a nephew of the late R. L. Sowers?
A. That is right.
Q. Do you personally remember when your father and
uncle bought the land and mill to which the pond is adjacent,
all of which constitutes the subject matter of ·this suit?
A. Yes, sir.
Q. Can you give any idea whatever as to how many times
you have been there or how of ten you l1ave been tllere in the
years since then?
A. Well, I don't think I could give that, they have been
so numerous. We stayed there during the summer.
Q. That is w11en you were ~;rowing up?
A. That is right; eight or nine years.
Q. Do you remember the year it was acquired by your
father and :uncle 1
A. I think it was in 1929 or the latter part of 1928, I am not
sure.
Q. Who has been allowed to fish in that pond since 1929 on
down until this time Y
A. Well, no one was allowed to fish in the pond except just
those who had the privilege from the family. We didn't have
anyone fishing· in there wliatever but ourselves.
page 57 ~ Q. Was any act done by either your father or
Mr. R. L. Sowers or you-the children acting on
their behalf to limit other people from fishing on the pond or
to stop them, I should say T
A. Well, when we first got the pond we put signs up and
down the. pond on both sides and the signs read "Private
Pond No Fishing" and they were at very frequent intervals
all up the pond. We put on a board and then we nailed cardboards signs on the boards and then I think it was maybe
three or four years after that we came along and put pairited
signs on there. My brother happened to be in an art school
and be made quite a few of them and put them up and down
the pond.
Q. :Made for that purpose f
A. Yes.
Q. Who if anyone was ever allowed to keep a boat on there
during the period 1929 to this date except Mr. Sowers?
A. No one. No one had a boat in tl1ere. The boats were
kept locked with a log chain and a heavy lock at all times and
at no time was anyone in there. We had the keys and we had
the oars.
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Q. "\Vere any other boats allowed at any other place on the
pond?
A. No other nlace. This was tl1e only place there were any
boats and they were ours, right at the head of the
page 58 ~ pond.
Q. "\Vere any wharves or boat landings built a.t
any other point,
.A. None whatsoever.
Q. Have you ever seen in your staying there in the summer
and numerous visits any other people fishing in the pond?
.A. Well, the people who came to the mill we allowed those
people-they fished right at the mill there at the spillway with
worms. That seemed to be an old practice. They were not
allowed any minnows-people fishing with minnows or cast-·
ing. Most of the country people had just one line maybe at
the mill and used to come up and fish with worms while they
were grinding· the corn, and I know on several occasions up
the pond sometimes we would row up there and we saw people at a distance that looked like they were fishing and we
would always try to sneak up where they were and when we
got there they were· gone; they used to run back up through
the woods. That was the only time that anyone ever did.
Q. In your visits and stays at the mill property did you
ever bear anyone in the community dispute or contest your
uncle's-rexclusive right to the use of that pond and to fish in
iU
.A. None whatsoever.
Q. I will ask you if in his lifetime you ever heard him ·say
that anyone had disputed his right to the pond?
page 59

~

Mr. Christian: Same objection.
The Court: Objection sustained.
Mr. Spain: All right. I might as well withdraw the question. That is all.
J\Ir. Christian: No questions.
Witness stood aside.
Mr. Spain: Call Mr. Schwalm, please.
Mr. Christian:· .Are you calling him as your witnessf
Mr. Spain: Yes.
Mr. Christian: .As I understand it, :Mr. Schwalm is called
by the other side.
Mr. Spain: Yes, called as our witness.
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J. A. SCHWALM,
called on b~half of the complainant, being first duly sworn,
testified as follows:
DIRECT EXAMINATION.
By Mr. Spain:
Q. ·what is your name, sir?
A. J. A. Schwalm.
Q. Are you the same J. A. Schwalm who is vice-president
of Improved Realty Corpomtion?
page 60 ~ A. I was an officer; I declare I don't know
whether vice-president or not. I was an officer at
the time.
Q. As of May 17, 1948?
A. I was an officer at that time. I don't recall now if I was
vice-president.
Q. I hand you here a contract which lms already been introduced and there is a stamp on it Improved Realty Corpo-,
ration, then a signature J. A. Schwalm and under it written
in the same handwriting Vice-President, with the seal of the
corporation, and will ask you if that is your signature, sir?
A. Yes, sir.
Mr. Spain: That is all.
By Mr. Christian:
Q. l\Ir. Schwalm, since you are in hereThe Court: Is this cross examination f
Mr. Christian: No, sir; direct. We summoned him as our
witness.
i\Ir. Spain: Then I understand I will have the right to cross
examine him 'after this?
Mr. Christian: Sure.
Q. 1\fr. Schwalm, I believe you and Mr. Leslie Brown were
the sole owners of all the capital stock of Improved Realty
Corporation in 1948?
A. Yes, sir.
Q. Do you own any stock in tl1e corporation now¥
A. No, sir.
page 61 ~
Q. You and Mr. Brown were associated in busi.
ness together for a long time Y
A. That is right.

/
/
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Q. In the period beginning 1947 to '48 were you and Mr.
Brown interested in buying a fish pond?
A. Yes, sir.
Q. Please tell the Court just what steps you took and what
you were looking for to acquire a fish pond 1
A. In regard to all or just this particular one 7
Q. All of them. What led up to this contract?
A. Well, we had been looking around for a pond for sometime. I think we had been to King & Queen County, looked at
the pond there, looked at the pond at Aylett, Virginia; also
Mr. Brown looked at a pond-that evidently was in the vicinity of Aylett, Virginia; I didn't see it. Somebody bought it
by the name of Baldacci-he could have bought it, but
wouldn't because someone owned some land abutting the pond
and had certain ripaTian rights governing it. I think that
was the pond. So we finally wound up by looking at Mr.
Sowers' pond.
Q. ·what brought this particular Sowers pond to your atiention?
A. An ad in the paper.
Q. I show you what purports to be a photostatic copy of
an advertisement in the News Leader of March 31,
J)age 62 } 1948, and ask you if that brought this pond to your
attention?
·
A. l don't recall if this is the first one. This pond was advertised several times. It does seem to me there was a picture, but I am not 100 per cent certain of that. This is; the
general description I think that was in the other ad.
Q. ·what does that ad say about the acreage of the pond Y
A. A 75-acre fish pond, plus 50 acresMr. Spain : I don't think the witness has at all identified
that as being the ad. He said he thought the one that led him
to it had a picture. If the witness cannot identify that as the
ad that first induced him to become interested in the pondThe Court: Lay the foundation.

Bv Mr. Christian :
·Q. Did that advertisement-did you ever see that advertisement?
A. Yes, sir.
Q. Did that have any influence on your signing this contract for this pond 1
A. Oh definitelYe yes, sir
t""
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Q. After you began negotiations who did you begin through·¥
A. The real estate agent. If I recall, I had Mos·page 63 r coe Huntley call and get some information and then
later I called and they told me Mr. Newell was out
and the young lady took the message for him to call me.
Q. Did he tell you how to get to the pond f
A. He called and later gave us directions of how to reach
it and I think the name of the church he told us to turn. It
seems like to me it was Shepherd's Church, wasn't St.
Stephen's Church. You keep on this road and keep on until
you could see the dam of the pond and then went on down the
road to the old mill.
Q. ·who went with yon at that time!"
A. Mr. Leslie Brown.
Q. Had you signed the contract at that .time¥
A. No, sir.
Q. ·who was there when you got there Y
A. Mr. Sowers and the old man that was operating the mill.
Q. Di~on discuss with Mr. Sower§ the size of 1:be pondf
A. Ves:guite a bit.
Q. What did he say!
A. Wellt he said it was....1Ji acres in the pond, tJuiLis ;wJiat
he bought 1£ for, but he_ said: "I.n my o}liniaµ it i.s iruu;:e than
1~.;_go~sib},Y 8~:-~r~~--~£I~e§j~ tq~ JM.Wi.~'. ;a
•
page 64 r ·-Q. Dia you ask lum to pomt out the Imes of his
·
prope1·ty Y
A. He took us in the boat. I was sitting in the bow o.f the
boat and we went clean to the fimtd of the pond and stopped
there and looked around for a while and I asked him personally how far back in this little marshy upper section of the
pond where the creek was coming through did his line go and ·
he pointed out a spot and said, '~bout in there is the,!jpe, ''
.
.
er art of the ond and then the nversation went on about summer uc s an so or .
Q. Was anything said about his ownership of any property
south of the pond? I show you this for purposes of refreshing your memory.
1

·-

.

Mr. Spain : If Your Honor please, he asked the question if
anything was said and then gave him the map with the infor.:.
mation written on it.
The Court: Let's see if his memory needs refreshing first.
A. The answer we got-Mr. Brown and I, and I believe I
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r:

was asking as many questions, if not moi·e than Mr. Brown,
and he continually reiterated that be had to the high water
mark. So I asked Mr. Sowers just what he meant by high
water mark. Vv ell, he said he had a border around there of
5 feet to take care of the difference between low and high
water, that is the way the line stood. Well I said, '' Anybody
can get a 5 foot pole and reach over that 5 feet
pag~ 65 ~ right in there.'' He said, '' Oh, no. It is just like
·
you have a back yard and fence. You can have a
cherry tree close to the fence and maybe a few limbs hang
over the fence and that wouldn't give somebody else a right
to take cherries off that tree," and that is the ilustration he
used in discussing these lines. vVe kept bringing up the same
thing about the lines around the farm.
Mr. Spain: If Your Honor please, the time you admitted
the amendment to the answer this morning I believe Your
Honor stated you didn't know on another ground whether t.he
evidence would be admissible or not. I think we are at the
8tage I should object to this type of statement of what are
merely self-serving declarations on behalf of the defendant,
particularly in view of the Court's ruling that I can't put in
self-serving declarations in evidence on behalf of the complainant, and we certainly can't have these words put in 'this
plaintiff's mouth which serve only the defendant and not let
me put in those that serve him.
Mr. Christian: If Your Honor please, we will be able to
confir)Jl. by several witnesses every statement that Mr.
Schwalm is making. He is simply telling what ocpage 66 ~ curred between him and Mr. Sowers and what he
said and what Mr. Sowers said, If we can corrohorate these statements, although the man is dead-I concede
we cannot introduce uncorroborated statements.
The Court: As I view it, we have conversations here between the deceased and one of the parties defendant and what
_we are interested in is what the admissions were, if any, of
the decedent. It may be that some of the questions that the
witness asked the answers may contain statements that be
made to elicit an answer from the decedent. I think it is true
any statements he made that are self-serving are inadmissible
and the Court will not consider them but for the purpose of
laying the foundation for whatever statements the decedent
made.
Mr. Christian: It would certainly show Mr. Schwalm was
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very interested in the question of exclusive fishing and that
goes to the heart of the case. He certainly has a right I think
at this point to state that was in his mind and that was in his
mind when this notation was put in the contract.
The Court: I don't think that the Court would
page 67 ~ be interested in what was in his mind, but what he
did.
By Mr. Christian :
Q. "'What did you say to Mr. Sowers?
Mr. Spain: We will, of course, object and except to the
whole line of questioning along· that line. I don't know that
it is absolutely necessary in a chancery case, but we do it to
save the record.

By Mr. Christian:
Q. ·what was said between you and Mr. Sowers about the
fishing rights and about his boundary line?
A. s I ·ust said, Mr. Sowers stated heh· ' 5 foot ri arian
ri(I'
·u
l!LRQ.!Til_ _ ~· :w.a.ter mark, tb.at is bow it wa~,.
al!.~.!aid.? ~'_Wh~!~ -~ou__J!!!lan hr bigb w~r

=
~
m

r-

The Court: He has gone over this before.
.

Q. About the size of the pond why was that important?
Did you all have in mind some use you would put the pond toY
A. vYe had in mind trying to form a club of it, bringing
some others into it, not only using it for ourselves.
Mr. Spain: The same objection to what he had in his mind.
The Court: Objection sustained:
page 68 ~
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Q. How many times did you go to the pond with Mr.
Brown!
A. Only one time with Mr. Brown. I was down there once
after tliat with my wife.

CROSS EXAMINATION.
By Mr. Spain:
Q. Mr. Schwalm, you were at the pond twice before the
contract was signed 1
A. Once before the contract was signed. The other time
was after the contract was signed. I just drove by there going
on down to the Rappahannock. I forgot where we were
headed that Sunday.
/~
Q. You stated in answer to Mr. Christian that the size of
the pond was very important to you T
page 69 ~ A. That is right.
Q. If that was correct, will you tell us why after
having gone there and rowed from one end of the pond to the
other and seen it and questioned as to its size and boundaries
you did not include the size or approximate size of the pond
in your signed and scaled contract of May 17, 1948?
A. vV ell, I will admit it should have been in there, but I
handled it entirely through our attorney and I thought it was
properly drawn up and went by this ad. I certainly didn't
think an ad would be published by A. L. Adamson that was so
far out of the way. We asked afterwards Mr. Newell-called
his attention to this w'ide discrepancy and he said he was just
astounded, that he couldn't understand it, that it had been
represented to him as being 75 acres and while it might have
been a slight variation he didn't think it was anything like that
and he had always understood Mr. Sowers had complete control of the strip of land adjoining the pond.
Q. Now at the time you looked at the pond and saw it and
rowed around it with Mr. R. L. Sowers were you satisfied
with the size of it from what you saw?
A. vVas I satisfied with the size?
Q. The size of the pond from what you saw.
A. I couldn't say I was satisfied with it if it was only 20
acres and I thought we were buying 75.
The Court : Answer the question.
page 70

l

The Witness: What was the question again Y
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Q. Now at the time you looked at the pond and saw it and
rowed around it with 1\fr. R. L. Sowers were you satisfied with
the size of it from what you saw!
A. Yes.
Q. And the contract was signed after that date of riding
around the pond V
A. That is right.
Q. You had made a previous offer on the pond, had you
not, of about $15,000¥
A. $16,000, I believe. That was after we looked at it.
Q. And you say Mr. 1\foscoe Huntley, your attorney, was
advising you throughout and you were relying upon his judgment?
A. That is right.
Q. It is fact Mr. Sowers wasn't represented by counsel
at this stage of the proceeding until after the contract was
signed¥
A. I couldn't tell you; I don't know.
Q. May I ask what business you are in¥
A. The automobile business.
Q. What company?
A. Universal Motor Company.
Q. You are an officer of that company?
page 71 ~ A. Yes, sir.
.
Q. How long have you been an officer of the company f
A. About twenty-four or twenty-five years.
Q. You are as familiar with contracts as normal business
men or men with experience¥
A. Yes.
Q. Isn't it a fact that no question was raised as to the size
of the pond at first, but merely as to the title to the bed of the
pond?
A. Well, it wasn't any reason for raising any question; we
thought we were buying 75 acres.
Q. Will you answer the question, please, sir Y
A. What do you mean? How do you want it; yes or nof
Q. Isn't it a fact that no question was raised as to the size
of the pond at first, but merely as to the title to the bed of
the pondY
A. Oh, yes, we asked the question several times about the
size of the pond. That is when he told me it was-he thought
he had 80 or 85 acres in the pond.

a
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The Court: I think Mr. Spain is asking after the contract
was signed and the trouble started. ·
A. ( continued No, I never talked to Mr. Sowers after
that. The only person I talked to was Mr: Newell after that
about the size of the pond.
Q. You say you are no longer connected with the
page 72 ~ defendant company Improved Realty Corporation?
A. I sold my interest in October, 1949.
Q. Isn't it a fact when Mr. Newell or when this contract was
presented to you that you deferred signing it until you could
~onsult with your attorney about it?
A. Yes, sir.
Q. And you did consult with Mr. Huntley before signing it?
A. That is right.
Q. Isn't it a further fact that Mr. Huntley suggested or
you and he suggested several alterations of the contract? If
you would like to see itMr. Christian: Only one, three boats and the title.
A. Yes.
Q. You did then discussA. He didn't have that in there, somehow hadn't put it in
there, but we had decided we wanted a survey. We talked
over with him about the survey, but somehow or another he
didn't put it in there.
Q. And the three boats 1
A. I believe it was three boats.
Q. They on or soon after May 17th at the time of the signing of this contract were the only changes you asked to be
made?
page 73 ~ A. In the contract when it was drawn up, that is
all. The way it was worded I thought it took care
of everything.
RE-DIRECT EXAMINATION.
By Mr. Christian:
Q. Speaking of the survey, what did you haye in min.d 1
A. To determine the sizeMr. Spain: Excuse me. I must ·make the same objection.
Mr. Christian: You asked him about it. ·
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Mr. Spain: About changes, yes.
Mr. Christian: You asked him why he put in there about
the survey.
Mr. Spain: All. right. Go ahead.
Bv :Mr. Christian :
·Q. ·why did you?
A. We had in mind determining the size of the pond, getting the lines straight to insure we had complete control of
the pond.
RE-CROSS EXAMINATION.
By Mr. Spain :
Q. But didn't put a word of that in the contract?
A. Isn't that in there; a survey and so forth¥ That was
supposed to have taken care of it. That was decided to take
care of it, whether it did or not.
page 74 ~ Q. You said you and Mr. Brown were the sole
stockholders in the Improved Realty Corporation °l
A. That is right.
Q. Do you know who the stockholders are nowY
A. Mr. Brown alone.
Witness stood aside.
Mr. Spain: We rest.

.
R. L. BROWN,
called on behalf of the defendant, being first duly sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Christian :
·
·
Q. ·wm you please state your name, residence and occupation?
.
A. Raymond Leslie Brown, 4007 West Franklin Street, retired.
Q. Were you formerly an officer of the Universal Motor
Company?
A. I was.
Q. Are you the sole owner of the capital stock of the Improved Realty Corporation Y

,I
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A. I am.
Q. Mr. Schwalm was one of the officers of that
corporation in 19487
A. That is correct.
Q. Did he have authority to sign contracts for the Improved
Realty Corporation at that time?
A. Yes.
Q. ·wm you please tell us when your attention was first
directed to what is known as the Sowers Pond in King &
Queen County Y
A. l\fr. Schwalm came in my office one morning and showed
me an ad and we discussed it and that was the first time that
the thing came up to my mind-this particular pond.
Q. ·when you speak of an ad could you identify Exhibit . ~
A or Exhibit 1 in this case as the ad you saw?
A. Yes, sir.
~
Q. Would you mind telling us what particularly caught
\
vour attention about that advertisemenU
.. A. Well, I think anybodypage 75}

11

The Court: Not what anybody, but what you.
A. ( continued) As a sportsman-naturally, the ad said
sports;p1en and that attracted my attention and then I went on
to react it and found it was a 75-acre pond and so forth which
we were in the market for. We were naturally inquisitive to
find out what it was.
page 76 } Q. Who directed you to this pond or told you
how to g-et there 7
A. We went und~r :Mr. Newell's directions.
Q. On your first visit to the pond who was with you Y
A. Mr. Schwalm.
Q. Did you meet Mr. Sowers, the owner of the pond T
A. We did.
Q. Please tell us generally what your discussions were;
what you said to him, what he said to you about the size of
the pond and about the fishing rights.
A. We talked a few minutes when we first got to the pond
and then got in the boat; he said he would show us about the
pond. We went up to the headwaters of the pond and I asked
Mr. Sowers : '' Do you own all of the land around this pond Y''
and he said, "Yes."
Q. Right there, why did you ask that particular question Y
A. "'VtiT ell, it bas been my understanding that any property

80

Supreme Court of Appeals of Virginia

R. L. Brown.
owner who has property abutting a pond has a perfect right to
fish in there; you have no control, you don't have exclusive
fishing rights in the pond.
Q. And that was the reason for your question!
A. Yes.
Q. All right; go ahead.
A. vVe went up the pond and came on back and
page 77 ~ Mr. Schwalm then asked the question something
about the rights and Mr. Sowers made the statement about a man owning a tree in a yard; that was his illustration. Then we came on back and sat down there and
were talking right by the wharf there and Mr. Sowers ·said
that the pond-he owned the pond and I said, ''Mr. Sowers,
what I am particularly interested in I don't want to buy any
law suit. We want a fish pond and want it for a specific purpose and we don't want to buy in a law suit.'' Mr. Sowers
said, '' I have just taken it over from my brother. What do
you suppose I took it over for if I don't have exclusive rights
to the pond-exclusive fishing rights''
The Court: I think the witness made the statement-I
want him to say whether he did-that Mr. Sowers sai<l he
owned all of the land all around the pond.
The Witness: Yes, sir. In other words, he owned to the
high water mark around the pond.
The Court: Just state what he said.
The Witness : That he owned to the high water mark around
the pond, which included 5 feet.
, The Court : Are those the words he used f
The ·witness: Those were his words.
The Court: Not your interpretation of them¥
The Witness: Yes, sir.
By Mr. Christian:
Q. Were you interested in the mill or operating
the millf
·
,
A. No, sir.
Q. Were you interested in the 50 acres of land or the improvements on the land?
A. Not a great deal, no, sir.
Q. Do you recall an occasion when you and Mr. Huntley

page 78 ~
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were in a boat with Mr. Sowers when this survey was being
made?
A. Yes, sir.
Q. Now what conversation took place between Mr. Sowers,
the owner of the pond, and the surveyor 1
A. It was near the head of the pond and Mr. Lewis was
coming down the pond and I think I hollered over and asked
him about the acreage in there and Mr. Sowers said-he said,
•'You would be surprised.''
Q. Who said that?
A. The surveyor, Mr. Lewis, said: "You will be surprised."
I said, ''Is it 75 acres in here·f" Mr. Lewis said, "You will be
surprised" and Mr. Sowers said, "It is more like 80 acres
than 75. ''
Q. Did Lewis indicate at that time how many acres were in
the pond¥
A. No, sir, he didn't.
By the Court:
Q. vVas that before or after the contracU
pa~e 79 ~ A. Afterwards.
::M:r. Spain: That is my objection and I move it be stricken.
Mr. Christian: It is simply corroborative of the statement
made-prior to the signing of t]1e contract. The advertisement
that was put out under the auspices or at the suggestion of
Mr. Sowers flatly stated 75 acres and Mr. Newell said he1 got
it from Mr. Sowers and all of this testimony is just the confirmation of the fact that was a misrepresentation of a vital
and material fact.
The Court: This is certainly something that happened
after the contract.
Mr. Christian: Yes, sir, but confirmation of something that
occurred prior to the signing of the contract and also used
in the contract to our detriment.
The Court: I don't see how what happened afterwards
can be said to be inducement for the contract. The objection
is sustained.

By Mr. Christian :
Q. Mr. Brown, will you state why you were not willing to go
forward with the contract?
·
A. Because the pond was represented to have 75 acres and
exclusive ownership around the pond to the high water mark,
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which included 5 feet above high water, and it was
disclosed by the survey that the 75 acres wasn't
there and I think $18,500 for a 20-acre pond would
have been ridiculous.
Q. Wasn't Mr. Mitchell employed by Mr. Huntley to examine the title and give an opinion as to the exclusive fishing
rights¥
A. I think so.
Q. Did you know about that¥
A. I don't think I di<l.
page 80

~

Mr. Christian: Mr. Huntley can testify to that. That is all.
CROSS EXAMINATION.
By Mr. Spain:
Q. So you think $18,500 for a 20-acre pond is ridiculous f
A. I would say so for my own purpose.
Q. ·wuat office did you hold at Universal :Motors?
A. President.
Q. How long were you President of Universal Motors!
A. Thirty-three years.
Q. And you are now President of the Improved Realty
Corporation 1
A. That is right.
Q. That corporation owns a good deal of real est~te, does
it noU
page 81 r A. No; just the Broad Street property that the
Universal Motor Company is in.
Q. In your thirty-three years you were agent for the Ford
Motor Company?
A. Correct.
Q. You were buying and selling automobiles on contract and
otherwise all those years and holding franchises. You saw
this pond and rode over it from one end to the other with Mr.
Sowers prior to the date that this contract was signed, did
vou noU
· A. That is correct.
Q. Did you like the pond from what you saw of it, excluding
what you were toldf
A. It was a very pretty pond, yes.
Q. And you were satisfied with its looks upon looking at
it, but weren't satisfied with its size after you had the survey!'
A. That is correct.

I

I
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Q. And, of course, Mr. Schwalm had full authority to enter
into this contract for the corporation?
A. Yes.
Q. And Mr. Schwalm, of course having authority, signed
the contract with your full acquiescence, did he not?
A. Yes.
Q. Did you see it before he signed it?
page 82 } A. I did not.
Q. In other words, he was acting on behalf of
the corporationA. I was out of town at the time the contract was signed.
Q. He was acting on behalf of the corporation in conjunction with your attorney Mr. HuntleyT
A. Yes.
Q. How many times did you see the pond before the contract was signed other than the time you went down with M~.
Schwalm? You went once again, I believe?
A. I think I went down once with Mr. Schwalm and again
with Mr. Huntley. The contract had been signed when I went
down with Mr. Huntley.
Q. You didn't go any other time?
A. I don't recall that I did.
Q. But you said it was a very pretty pond and you were
satisfied with its looks f
A. Y~s, sir. It still is a pretty pond.
Q. Mr. Brown, I call attention to the fact that in this contract, which was approved by your agent or by the co-n:@.o.ration '~ agent Mr. Schwalm and its attorney Mr. Huntley/ that
when it speaks of the land it is set out as 50 acres, be the
same more or less, but when it gets to the pond
page 83 } there is no mention of any size whatever. Do you
know why that is 1
A. I don't quite understand that.
The Court: As I understand, this witness did not have anything to do with the contract.
The Witness: That is correct.
Mr. Spain: Mr. Williams, will you read the question.
Q. Mr. Brown, I call attention to the fact that in this contract, which was approved by your agent or by the corporation's agent Mr. Schwalm and its attorney Mr. Huntley, that
when it speaks of the land it is set out as 50 acres, be the same
more or less, but when it gets to the pond there is no mention
of any size whatever. Do you know why that is?
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A. Well, the only thing is we weren't particularly interested
in the high land at all.
Q. As a matter of fact, what you were doing was buying a
pond!
A. We were buying a pond. Of course, the high land went
with it. If it bad been a discrepancy of a few acres in the high
land, it wouldn't make any difference.
·
Q. But you insisted on having the number of acres in the
high land, but not in the pond¥
.
A. That I don't know, sir. I had in mind buying-

The Court : No.
The Witness : Can I make a statement to you
page 84 ~ wlmt I wanted to dot
The Court: You better consult your lawyer
first.
The ·witness: I just want to tell you what I was going to
do.
RE-DIRECT EXAMINATION.
By Mr. Christian:
Q. That advertisement that said it was 75 acres in the pond
was broug·ht to your attention long before you entered into
this contract?
A. Yes, sir. That influenced me.
Q. And that is what you thought you were gettingf A. That is exactly what I thought I was getting, a pond of
75 acres, and that is why I had it surveyed to be sure I did
get it.
By the Court :
Q. I understand you didn Jt go over the contract to see
whether that was what you were getting or noU
A. No, sir.
RE-CROSS EXAMINATION.
By Mr. Spain:
Q. You didn't buy that pond oil the strength of the ad as
much as you did on your personal survey and inpage 85 ~ spection?
A. I bought it on the strength of the ad it was
75 acres and I wouldn't know what 75 acres looked like on a

,..
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lake and I don't think you would because water is deceiving.
I bought it with the understanding I was getting a 75-aci:e
.
pond:
Q. But you were physically present on the pond once at
least wit]1 Mr. Schwalm prior to the signing of any contract?
A. That is right, yes, sir.
~
Witness stood aside.

lti:,

WM. l\L LEWIS,
. called on behalf of the defendant, being first duly sworn, testified as follows:

DIRECT EXAMINATION.
By Mr. Christian:
·
Q. Will you please state your name, residence and occupation?
A. Wm. l\I. Lewis; 18 South 1st Street, Richmond; I am a
certified surveyor.
Q. Were you employed by Mr. Huntley, representing the
Improved Realty Corporation, to make a survey of a pond in
King & Queen County known as the Sowers Pond?
.A.. I was, sir.
Q. What were your instructions with respect to
page 86 } that survey¥
A. vVell, I had no data when I left Richmonil. I
was h1~tructed to go to the location and contact Mr. Sowers
aind be' shown what was to be surveyed. I knew it was a pond.
Q. Was anything said by Mr. Sowers as to where his lines
were or where they lay?
.A.. Yes, with respect to the 50 acres adjacent thereto he
pointed out some markers and then be just motioned to the
pond; the pond went with the 50 acres.
Q. Did he say anything about bis rig·hts or his land ownership extending to high water mark on the other side of the
pond!
A. He just said the pond was in this survey-the pond in
its entirety.
Q. Did he say anything about the acreage in the pond?
A. Yes. We understood the pond was around 70 orMr. Spain: If Your Honor please, I object.
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By Mr. Christian:
Q. Who did you understand it from?
A. Mr. Sowers is the onlv one we talked to.
Q. What did he say about the acreage?
A. He said 75 acres.
Q. And what did your survey disclose?
A. A fraction over 20.
Q. Now will you please look at this blueprint of
page 87 ~ a map which you made and which I will ask you to
identify and ask you if that represents the result
of the survey you made l
A. This is, sir.
Q. Now according· to that survey who are the owners of the
land on the south side of that pond f ·
A. There are sundry _owner~-several. I don't know all
their names.
.
Q. But they were not Mr. So,vers unless he owned 5 feet
on that side, is that right?
A. Yes, sir, that is right.
Q. Now on the north side from the head of the pond you
have sundry owners and then Llewellyn Hill. Do you remember the names of any of those owners T
.A. No, sir.
Q. Do you recall or did I ask you about a conversation that
occurred between you and Mr. Sowers at the time Mr. Sowers
and Mr. Brown were in a boat on the pond?
Mr. Spain: The same objection, if Your Honor please. It
is b~rnnd to have been subsequent to the date of the contract.
The Court: Objection sustained.
Bv Mr. Christian:
"'Q. You got the information, however, that there were 75
acres of land in this pond from whom?
A. From Mr. Sowers.
page 88}

CROSS EXAMINATION.

By Mr. Spain:
,
Q. Do your notes show when you were requested to go and
survey the pond or do you know what time you went to survey
the pond?
.
A. Yes. This plat is dated June 17th. It was possibly a.
week or ten days prior to that.
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Q. You '!ould say it was not more than two weeks prior to
that?
.,
A. I guess so.
Q.,
n
as of Ma 17, 1948 told ou there were 75
acres in the pond as o
a a , a
ey
A. No, not to my recollection.
Q. You said JUSt now fou knew it was a pond yon were to
survey. Who employed you, do you remember?
A. Mr. Huntley.
Q. And then you stated Mr. Sowers showed you 50 acres
of land and pointed out some markers and said the pond goes
·
with the land?
A. Yes, sir.
Q. And I understood you to say he just said the pond was
in the survey. When was this conversation then after telling
you the pond was in the survey~when did the question of th~

,I
\

6

~r1,af~:J

reason to believe-the survey ran
··111umber a£ ac:r.
page 89} CLUt sa mncb shOJ;ter-when we first got there I noticed the pond and I was trying to estimate how
long it would take us or just how many acres it would be and
I asked at the time-

(

By Mr•. Christian!
'
·Q~ Asked who?
A. Asked Mr. Sowers-w;e could see it winding on around.
He said it ran _1:lP there ~a_-mile and a halt
;·'
By Mr. Spain:
Q. Does itt
A. No, sir.
Q. How far does it run?
A. 4,000 feet.

Mr. Christian: Go ahead. You were telling ~bout what

you did when you got there.

(

A. _(continued) Then ,ve started immediately with the survey, but seeing the pond, having an average width and for
he said a mile and a half I just made some rapid calculations
there and saw just at an average width of perhaps 200 feet
it would bring -about 35 acres, but that remained to be seen.
I was ~oing on to complete the survey and let it come out what
it would.

1
'

I

I
'

\

j
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Q. Did you check your survey against the aerial map in tlle
Department of Highways T
A. Yes, sir. It wasn't any check; all that showed us was
just simply a small shape of it on a very small ·
pag·e 90 ~ scale, but that could be of no help as far asQ\...Don 't they have a rnay-of-crnmkm.g_ the acreage in a pond with an mstrument that runs around-U,-A. Yes, sir.
Q.rn1a you see that before you went down there or after!
A. I think that was before. I think we were trying to get
what information we could to see if it would be of any help to
us.
Q. Do you know whether the estimate they make-the engineers make sbqws more or less acreage than you show in your
survey!
A. Well, I think in that case it would very probably show
less on account of the foliage. From the aerial photograph
the foliage would stick out over the edge of the banks.
Q. You haven't asked them to tell you what it shows, have
youf
A. Haven't asked the department?
Q. Yes.
A. Oh, I wouldn't rely on that.
Q. But you haven't asked them to tel1 you at all, have you Y
A. Oh, no.
Witness stood aside.
page 91 }

DOUGLAS S. MITCHELL,
called on behalf of the defendant, being first duly
sworn, testified as follows :

DIRECT EXAMINATION.
By Mr. Ch{istian :

.
Q. Will you please state your name and residence and profus~onT
·
A. Douglas S. Mitchell; Walkerton, Virginia; attorney.
Q. Were you requested in the spring of 1948 by Mr. Moscoe
Huntley to examine the title to a certain piece of property
known as the Sowers mill pond?
A. I was. I don't know whether it was in the spring or the
early summer.
Q. What was the result of your examination with respect

:'
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to the title to the hig·h land, the title to the mill and the title

to the pond!
A. I concluded that the title to the high lands was guaranteeable, but the fee simple title to the bed of the pond was defective. That was my conclusion. ·
Q. Would you mind telling us on what you based your opin-ion?
A. Well, the first actual mention of the bed of the pond in
the chain of title, according to our notes, was in a conveyance
from Griggs to Watkins in 1916. I am ref erring to my notes;
I presume that is agreeable.
pag·e 92 ~ - Q. Yes, and what did that refer to?
A. That was a conveyance from J. R. Griggs to
L. C. Watkins.
Q. Is he the Sheriff of the county?
A. Yes, sir.
.Q. And how did that describe tl1e property?
A. I don't have the full description. According to tl1e
notes, a part of them, the pond was not specifically mentioned
and my notes indicate as follows: '' Conveying property ~~t
out in foregoing link with the addition of the pond to sam(tn ·
Now there are several adjoining hmd owners and I didn't
know the adjoining land owners at the time that we started
this investigation and I communicated with Mr. L. C. Watkins,
a former land owner-I mean the former owner of this property, and he ~·ave me the names of some of those parties and
in referring to one of tl1ose deeds it indicated that that titil~Q. What title?
A. Alfred :Mitchel] acquired tl1e property from "\V. T.
Haynes and the description in the deed to. Alfred Mitchell indicated that that property of Mitchell's was bounded by this
pond and in view of my construction of the case of Providence
Forge Fishing Club v. Miller Manufacturing Co11ipany I concluded that the boundaries of that particular piece of land,
which I think is 25 acres, went to the center of the
page 93 r pond.
Q. To the center of the pond 7
.A. Yes, sir.
Q. Did you make any examination of any other adjacent
property owner?
A. No, sir, I didn't. When I got to that point I stopped.
By the Court:
Q. You said the Mitchell property in the deed said bounded
by the pond?
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f
I

A. My notes l1ere, which are in the letter from Mr. Pinkney
Sowers in which l1e quotes the description in that deed-it
is a deed from William T. Haynes and wife which conveys
this property to Alfred Mitchell, supposed to contain 25 acres,
and that description is that the property is bounded by the
public road leading from Bruington to Shepherd's Church,
running- thence clown said branch to an ash tree to a point
where the said branch and the branch running from the
stream to the mill pond converge, thence down said branch
to Jones' Creek where it empties into the mill pond, thence
along· the mill pond in a northerly direction to a large pine
corner to the mill property, thence in an easterly direction to
a large pine tree on another corner to the mill property, thence
and so forth. Well, the wayThe Court: I just wanted to g·et that.
page 94 r A. (continued) That exact language is thence
·.
along the mill pond in a northerly direction, and I ·
answered that letter to l\Ir. SowersBv Mr. Christian:
"'Q. Just tell us what you said.
A. On November 2nd I answered the letter of Mr. Sowers
in which I said as follows: "With respect to your construction of deed from Haynes to Mitchell referred to in your letter, I desire to call your attention to the case of Pr.ovidence
Forge Fishing d!; Huntina Club v. Miller Manufa,cturin,g Company, 83 S. E., page 1047. I quote as follo·ws: 'It makes no
difference that the ordinary terms of boundary, as along or
with the pond, are used; the title will nevertheless go to the
center if the gTantor owns to that point.' "
Q. Now keep on and give your opinion.
A. '' I am giving you my l1onest opinion in this matter and
I think it is an excellent idea to discuss this problem with the
Lawyers Title Insurance Corporation, and if they will insure
the fee simple title to the bed of the pond in view of the situation, this will be agreeable to me."
Q. Diel you discuss it with the Lawyers Title Insurance
Company!
A. If I did I don't recall.
Q. Do you know whether Mr. Huntley did or not?
A. I woulcln 't like to say positively. I think he
page 95 ~ did but wouldn't like to say definitely.
Q. Let's get this straight. As I understand it,
1

/;I
I
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you advised Mr. Huntley that in your opinion the people who
owned the land adjacent to this pond had the right to use that
pond to the center line of it; is that righU
A. That is the substance of it, Mr. Christian. I told them
that the title to the bed of the pond was defective or the title
to·the property was defective.
Q. What about the fishing· rights 1
A. I don't know anything- about the fishing rights. I naturally concluded that the fishing rights would follow the fee
simple ownership of the pond.

''
\

CROSS EXAMINATION.
By Mr. Spain:
Q. Mr. Mitchell, you said you concluded that, but you are
perfectly familiar with the well litigated Cohoke case in your
circuit, aren't you, decided by Judge Armistead, I believ~t
holding special court over there, in which he says that is not
the law in Virginia?
A. I don't know tlmt I am too familiar with that case. I
wasn't counsel in it. I have heard of it.
/
Q. It has been talked over a great deal in your circuit:
Cohoke v. Timberlake?
A. I am not in position to say to what extent it
page 96 } has been discussed.
Q. Are you familiar with the holding in that
-case?
_;
A. I have understood that they he1d in that case that ~e1

Mr. Christian: Don't let's have an understanding. Have
you read the opinion of the court t

The Witness: No, sir.
Mr. Christian: Then I object to the question and further
object to any question about the Cohoke Club case unless they
can show the facts in connection with the case were identical
with the facts in this case, which they were not.
Mr. Spain: Neither were they in the case you cited.
Mr. Christian: I think they are very similar.
The Court: What I am interested in is what Judge Armistead said and not what the witness says Judge Armistead
said.
The Witness : Well, Judge Armistead never told me and I
wasn't present when he rendered his decision and I have
never read his decision.

1
/

'

'

I

'1
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By Mr. Spain:
Q. Mr. Haynes that sold to the Mitchells was the same
grantor that sold to the Sheriff, wasn't he¥
A. It is in the line of title.
.
page 97 r Q. He owned it all where the Mitchells bought
and all the rest of it, didn't be?
·
A. I think he only owned a half interest in the property.
He only owned a half interest in the pond or Fleet's mill property.
Q. The Mitchells after you all got into this thing employed
you to examine their title, did they not 7
A. No, sir.
Q. W11en did_ you examine their property Y
A. I didn't examine their property. I was reading from
·their deed.
Q. This is the same Haynes grantor and when he calls his
lines there he calls them not only along the pond but to a definite monument or pine tree, does he not?
.A. '' Thence along the mill pond in a northerly direction to
a large pine, corner to the mill property.''
Q. Go ahead .
.A. '' Thence in an easterly direction to a large pine tree
on another corner to said mill property."
.
Q. So he calls it not only along the pond, but to a definite
monument fixed along the pond, doesn't he 1
.A. The language speaks for itself.
Q. When were the records of your county destroyed Y
.A. I think they were qestroyed in 1865.
·
Q. Now you have also seen two deeds of trust
page 98 r from this same Haynes, common grantor here, in
which he· gave deeds of trust on the pond, inclu.d~ng the land under the water, have you noU ·
A. "\\Tbether I have actually read those deeds of trust I
don't know. Mr. Pinkney Sowers' letter referred to those
deeds of trust.
Q. Wouldn't you have seen them in your examination of
the titlet
.A. If they had been released I wouldn't have read them
and if they had been barred by the statute I don't think I
would have read them, but I have no reason to doubt what is
stated in Mr. Sowers' letter about those.
Q. You state in your letter here : '' In checking the title I
did not take into consideration the two deeds of trust to which
you refer as there was no foreclosure under either.'
A. That is right.
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Q. But you wouldn't deny that langauge is in those deeds
of trust?
A. Ob, no, sir. In fact, if Mr. Sowers says it is there, I
would say it would be tl1ere.
Witness stood aside.

,v. l\L HUNTLEY,
called on behalf of the defendrmt, being first duly
sworn, testified as follows:
page 99

~

DIRECT EXA1\UNATI0N.
By Mr. Christian: .
Q. Will you state yonr name, residence and profession?
A. W. l\L Huntley; Prestwould Apartments, Richmond;
lawyer.
Q. At the time and prior to the execution of this contract
between Sowers and Improved Realty Corporation did you
represent the Improved Realty Corporation Y
A. I did.
· Q. When was the matter of this proposed purchase by Improved Realty first brought to your attention and by whom?
A. I believe I was at the Universal Motor Company and
talked: ifo Mr. Brown and Mr. Schwalm.
Q. You were where?
A. At the Universal Motor Company. l\fr. Schwalm had
talked with Mr. Newell on the telephone previously, but had
not identified himself. Then I was asked to call M:r. Newell
and make him an offer, which I did.
Q. Did they tell you at that time how this property had first
been brought to their attention t
Mr. Spain: I object to that as not in the presence of the
plaintiff.
page 100 ~ The Court: Objection sustained.
Mr. Christian: He has certainly got a right fo
tell how his client got in touch with the situation.
The Court : He said he called Mr. Newell.
Mr. Christian: I mean how this property was first brougl1t
to their attention.
The Court: Whose attention f
Mr. Christian: The officers of the corporation.
The Court: They have already testified.
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Mr. Christian: Is there any objection to his telling it just
to make a consecutive accounU
The Court: Obj~ction sustained.
By Mr. Christian :
Q. Just tell what you did and what these gentlemen requested you to do; that is, the officers of Improved Realty.
A. I got in touch with :Mr. Newell, told him the amount we
would offer. Mr. Newell I· believe drew a contract and I
signed the contract for the Improved Realty Corporation.
That contract was taken to Mr. Sower~ and was declined by
him. Then Mr. Schwalm and Mr. Brown-I think Mr.
Schwalm got in touch with Newell direct and from then on the
dealings were between those two and perhaps Mr. Brown; I
don't know definitely about :Mr. Brown, until the
page 101 } final contract was brought to my office for approval prior to Mr. Schwalm 's signature.
Q. I hand you this contract which has afready been introduced in evidence and ask you if that is the contract to which
you refer?
A. This is the second contract that I approved, I believe.
Q. Now just tell us what you understood to be the meaning of the phraseology of that contract?

~Ir. Spain: Now, if Your Honor please, I don't know that
that is proper.
Mr. Christian: Your Honor lms already said that language
is ambiguous and susceptible to be explained by parol evidence.
Mr. Spajn: Only certain parts, I1e said.
The Court: Let's see what parts Mr. Huntley is going to
talk about before you object. Don't you think that would be
a good idea?
Mr. Spain: All rigllt, that suits me.
A. The language I believe used in this contract came from
the papers held by the :Mechanics & Merchants Bank, except
perhaps about the thr~e boats and subject to any title defect
that a survey may reveal. Mr. Brown I believe told me I
could get the des~ription from Mr. Hancock. vVhen I read
the language rights, franchises and privileges of every kind
and description appertaining to the said mill
pag·e 102 } property and the pond I thoug·ht that would give
the Improved Realty Corporation exclusive rights
and they would also have the pond along with it.

/
/
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Q. Exclusive rights to do whaU
A. To fish on the pond.
Q. Explain the meaning· of the words something about a
survey and what you had there in mind.
A. I talked with Mr. Newell when he was in my office and
I understood either from Mr. Schwalm or Mr. Brown that
Mr. Sowers had told them he owned all the way around the
top of the pondMr. Spain: Again I must object.
By Mr. Christian:
Q. Did Mr. Newell make that statement to you?
A. Mr. Newell told me Mr. Sowers owned the whole pond
and clean around the borders of the pond.
Q. And he was Mr. Sowers' agenU
A. Yes, sir. I told him then we would like to have a survey
made of the propertv to set up our lines and that is the reason
I put that into the contract.
Q. Do you mind reading tl1at phraseology?
,. .
A. "Subject to any title defects that a survey may reveal''
and my reason for doing that was because I wanted to be sure
they owned to high water mark all the way around. I real.
ized that the only way you could tell about the
page :l'.03 } defects was through an examination of the title
and that a survey would l1ave to show the boundary of the property~
Q. . You then employed Mr. Lewis to make the survey?
A. Yes, sir.
Q. w·hat did that disclose as to the ownership of the pond
and the high land?
A. I went down with Mr. Leslie Brown to the pond and Mr.
Sowers was paddling the boatQ. Who was in the boat 1
A. Mr. Sowers and Mr. Brown and myself, and I asked Mr.
Sowers about his line. He said, "I own all the way around
the whole edge of the pond. All that property is mine."
Lewis was there at the time making the survey. I can show
you on here1

Mr. Spain:. Excuse me, please. I think we are talking
~gain about the very evidence Your Honor has excluded 1\fr.
Brown from going into since it is this contract we are interpreting and these statements and the allegations this morning
allowed over our objection that they were misrepresentations
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in the inducement for the contract, but here again we are
coming to a period subsequent to the date of the contract as
to what was said and done.
· Mr. Christian: My answer to that is these
page 104 ~ statements of Mr. Huntley and Mr. Brown are
simply confirmatory of the fact that Mr. Sowers
and this advertisement made a specific, definite commitment
and assertion that there were 75 acres in that pond, and that
is a material representation of a material fact which will be
to these people's gTeat detriment if they are forced to take
this property and here Mr. Huntley confirms what Sowers
said to show that Sowers actually did so prior to and even
after the contract was signed. What is the objection to that f
The Court: ·The objection is that it does not induce it.
Mr. Christian: But it shows it was done prior to the making of the contract.
The Court: How does it show it?
Mr. Christian: That it was confirmed by Sowers' language
to Huntley after the contract was signed, that it is confirmatory he. probably said it before.
The Court: These defendants have testified heretofore today that they were induced by the advertisement and the advertisement speaks for itself and does not need any confirmatory testimony if that. be true. The objection is sustained.

By Mr. Christian:
Q. Well, the survey was made?
A. Yes, sir.
Q. What did the survey disclose?
A. The survey disclosed 20.4 acres instead of the 75 as
. represented to Mr. Brown and Mr. Schwalm.
Q. What did Mr. Mitchell advise you with respect to the
exclusive fishing rights that Mr. Sowers had on that pond?
A. I went down with Mr. Brown to examine the title and I
realized that I probably could not complete the examination
to the mill property, so I employed Mr. Mitchell to examine
the title. He reported to me that Mr. Sowers did not own the
bed of the pond and did not have in his opinion therefore exclusive fishing rights to the pond.
Q. What did you advise your clients in that connection Y
First,.did yon take it up with the Lawyers Titlef
A. Yes, sir.
·
Q. What was the resulU
A. They l1ad issued a title policy and I went down to. find
out whether that title policy guaranteed title to the pondpage 105

~

I
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Q. To the bed of the poncl 1
A. Yes. I thought it did, frankly, when I saw the title
policy. Mr. Taylor told me tlmt under that policy they would
not insure the bed of the pond.
page 106

~

Mr. Spain: Objected to as hearsay.
The Court: Objection sustained. Strike it out.
Mr. Christian: Does Your Honor mean to rule out the
statement made by the officer of the Lawyers Title to Mr.
Huntley as hearsay?
The Court: Bring him here.
Mr. Christian: Isn't Mr. Huntlev 's statement sufficient if
thev can contradict what Mr. Huntley said T
The Court: As far as what Mr. Huntley says about bis interpretation is all right.
Mr. Christian: I asked him what Mr. Taylor, an officer of1
the Lawyers Title said why they wouldn't insure that pond..
Can't he say that?
The Court: I don't think he can. Bring Mr. Taylor over.

-By Mr. Christian:
Q. He.wouldn't insure it, would he?
A. No, sir.

Q. WJiat was your advice to your clients t
A. I advised tl1em not to accept.
Q. Not to accept what?
A. Not to pav the purchase price and accept a deed to _the
pond. They were buying· it exclusively for fishpage 107 ~ ing purposes.
Q. Did the deficiency in acreage have anything
to do with it!
A. Yes, sir; of course, it did.
CROSS EXAl\IINATION.
By Mr. Spain:
Q. Isn't it true the Lawy-ers Title Insurance Company,
through its title officer," has offered to insure the title to this
property just as it did previously insure it, including the
words '' the pond to same'' f
A. My understanding from Mr. Taylor was they would not
insure title to the bed of the pond.
. Q. Have you pteviously seen this letter signed by 1i.fr. R. W.
Jordan, Jr., Vice-President and Title Officer of the Lawyers
Title Insurance Corporation?
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A. I may have.
Q. Take your time and read it.
A. I cannot say I definitely have or I haven't. I have a
recollection Mr. Sowers showed me one letter dealing with
the title. Whether this is the letter I don't know.
Q. Mr. Huntley, are you certain Mr. Mitchell gave you any
opinion one way or the other concerning· the fishing rights on
this pond T
A. ·He told me that his search of the title led
page 108 ~ him to believe we did not have exclusive rights in
fishing.
Q. Did he report back to you in writing?
A. I don't know if be reported in writing. I know he certainly told me.
Q. So you say he did consider the question of e~clusive :fishing rig·hts in the pond T
·
A. Yes, sir.
Q. He as attorney for the corporation did consider the question of exclusive fishing rights in the pond¥
A. Yes, sir.
Q. You examined the papers at the Mechanics & Merchants
Bank, did you not¥
A. Yes, sir.
Q. You approved this contract before it was signed?'
.A. I did.
Q. You were on the pond with Mr. Brown on one occasion t
A. I was.
Q. How many other occasions were you there 1
.A. That is all.
Q. You also examined the records in King & Queen County
and made a preliminary report on the title to this property
under date of June 12, 1948, did you not?
A. I made a very casual examination. I was there with Mr.
BrownQ. You did make a preliminary report on the
page 109 ~ matter on a Lawyers Title preliminary report
form and sent a copy to A. L. Adamson, who were
agents for the sellerr
A. Yes, sir, but then I subsequently employed Mr. Mitchell
to complete the examination because I knew that I had not
covered it correctly and tllat was sent for the purpose I believe of drawing; the contract-no, you are right.
Q. l\Ir. Huntley, tlle contract was drawn on the 17th of
April and this is dated June 12, 1948.
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A. That is rig·ht. I went down with Mr. Brown. We went
to the courthouse 3:nd I made a cursory examination of the
title. I wrote up that preliminary one. I wasn't satisfied
with the title and I so notified Mr. Newell and employed Mr.
Douglas Mitchell to complete the work.
Q. You did not consider when you signed this examination
dated June 12, 1948, 11 o'clock, that it was one that anyone
could move on 7
A. No, sir.
Q. I will ask you this. You have ten objections set out in
here an9 number one I shall not read, the standard printed
objections such as facts which would be disclosed by a survey
and inspection of the premises, but I will read your furtherwill ask you if you will read your further comment on that
under objection 10.
A. '' A survey should be furnished in order to determin~1
the exact metes and bounds of the property depage 110 ~ scribed in Schedule A.''
Q. Does Schedule A describe any property
other than that described in the deed which has been lodged
in the papers prior to the death of Mr. R. L. Sowers or in aiiy
different manner in which that is described 1
A. This description is different from what is in the contract.
Q. Would you like to read it?
A. "All that certain tract or parcel of land lying and being in the County of King & Queen, State of Virginia' '-this
is t,he 1same description that was in the Lawyers Title policy,
I believe-"immediately upon the public road leading from
Bruington to Shepherd's Church, and bounded by the said
rnad, by the land lately beyonging to the estate of Mortimore
Jones, deceased, which was lately occupied by Susan Jo~es,
his widow, as her dower, by the tract known as Bohannon 1s,
lately owned by Dew Brothers and by the land of others, which
said tract of land is supposed to contain 50 acres, by the same
more or less, but is conveyed in gross and not by the acre,
together with the grist mill property located thereon, formerly known as Fleet's Mill, and the gearing, fixtures, tools,
implements and machinery belonging· thereto and used in
connection therewith, and the rights, franchises and privileges
of every kind and description appertaining to the said mill
property and the pond to same.''
Q. That is the property you described 1
page 111 r A. That is right, and that is the reason I thought
the Lawyers Title insured it when I read the de-

,..,
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scription they had down at the title company and I copiecl
their description I believe verbatim because I thought they
had insured the whole pond.
Q. Actually this description and the description contained
in the deed which Mr. Sowers tendered is a little more in detail than the one in the contract, isn't iU
A. That is quite true, but I didn't have the description at
the time I entered into the contract with Mr. Sowers.
Q. But even as late as June 12th they are the only objections you are 1:aising as of that time!
A. No, sit, .I wouldn't say that.
Q. Isn't it a fact or is it a fact that on one occasion you
stated your people were not concerned with how much land
was in the pond just so they could acquire title to the land
under the pond 1
A. Oh, no. "Te were concerned with the amount of acreage in the pond. 1 mean if it varied 5 or 10 acres, of course
we wouldn't have been disturbed about it, but with as much
shrinkage there it made a considerable difference.
Q. How long have you practised lawT
A. About thirty years.
page 112 ~ Q. Will you tell us why if that was an important element at the time of the contract that some
approximate acreage for the pond wasn't inserted in the contract¥
A. Because it was only after I had drawn that contract that
I learned the amount of acreage.
Q. But you say you were moving upon a representation or
yo-qr clients were that there were 75 acres T
A. Yes, because Mr. Schwalm knew there were 75 acres in
the pond; he had seen the advertisement in the paper.
Q. Mr. Schwalm, Mr. Brown and you had been on the pond
in question personally?
A. I had not; not until after the contract had been executed.
Q. But Mr. Schwalm and Mr. Brown had been Y
A. They said they had, bnt I don't know that to be a fact.
Q. They told you, though Y
A. I don't recall whether they told me or not. I believe
they did. I know Mr. Brown had been down there, but
whether he had been on the pond or not I don't know. He told
me he had talked to Mr. Sowers. Mr. Schwalm was down
there with him when he talked with him 1 but I don't know
whether they went on the pond.
Q. In the contract which you say you approved the amount
of acreage of the high ground is set out as 50 acres Y
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A. Yes, sir.
Q. You say your people were not interested in
the high land other than as an incident to a pond?
A. When I was down there with Mr. Brown I asked Mr.
Sowers how many acres the pond contained. He said he
thought 75-some people said 75, but he thought it contained
80 and Mr. Lewis was down there making the survey at the
time and he said,- "You will be disappointed."
Q. I am talking about the th~ngs that induced the c_ontract.
'I1hat you just testified to was subsequent to the contract.
A. Yes, sir. \Vhen I read the language there '' and the
pond to same'' there wasn't any question in my mind as far
as I was concerned but that it included the bed of the pond
and everything. They weren't going to pay $18,500 for just
a small piece of land fronting it.
Q. Then it was your misapprehension that caused them all
the trouble?
•
A. I would say it was my misconstruction of the contract
-of the language in the deed because as a matter of fact I
showed it to Pope Taylor at the title company and he said
it did at first just as I did.
Q. And then you concluded after you made this preliminary
report that you were wrong?
A. No-page 114 ~ Q. Or after the survey.
A. After I got the survey and got Mr. Mitchell.
Q. That was only five days apart, wasn't iU
A.· iErdon 't know the exact number of days.
Q. On June 12th then you were still satisfied Y
A. No, I sent them to Mr. Newell for his information as to
the description of the property as I understood was ernbr~ced
in that pond from the deed-I mean according to the Lawyers
Title record.
·
Q. The only survey you called for is one to fix the exact
metes and bounds of the property described in Schedule A.
A. vVhe:ri I used this language right here-when I said a
survey should be furnished in order to. determine the exact
metes and bounds of the property described in Schedule A
I meant that this was-the pond was supposed to take in
everything around the arc of the pond and that is the reason
t.he survey was being made.
Q. I would like to ask do you identify your signature to the
preliminary report Y
A. Yes.
page 113
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Q.

·wm you hand

it to the stenographer to be marked Ex-

hibit E'?
.A. Yes.
(Filed and marked Complainant's Exhibit E)
A. (continued)

I would like to make this clear to you if

1 may. At the time that was sent to Mr. Newell we had employed Mr. Lewis to go down and make the survey. ,ve had also I think employed-I am not
sure I had asked Douglas Mitchell-no, I asked
him after I got the survey, but we employed Lewis to make
the survey because I frankly understood that this description
covered the whole works all the way around and that Mr.
Lewis would render me a survey based upon the whole distance around the pond up to the high water mark.
Q. Isn't it a fact that as late as October, 1948, your clients
agreed to take the p1'operty provided Mr. Sowers could get
quit claim deeds to the bed of the pond from the adjoining
land owners T
A. Yes, sir, we agreed to that for this reason. I talked to
Mr. Sowers about it and he said;"We are looking into a compromise settlement of this if we can.'' It was all done in the
spirit of compromise, that I wasn't going to hold him-I still
had to take it up with my clients. vVe were trying to work
the thing out the best we could at the time. I think Mr. Douglas l\Iitchell then advised us that the property-some of the
property was owned by a crowd of negroes and they were
scattered all over evervwhere and it was doubtful whether or
not we could get their" signatures to a deed. But my whole
conversation with Mr. Sowers at that time was only looking
to an amicable settlement and in no way binding.
Q. You mean you were willing for him to attempt to get
it done and you wouldn't be bound by iU
.
A. I think :Mr. Sowers knows what we agreed to.
page 116 ~ Q. I think so, that you were trying to compromise, but the compromise on your part was if you
could get the bed of the pond you would go ahead and take it Y
A. I would still have to take it up with my client, but I
think we probably would have gone through with it.
Q. And that was in October, 1948?
A. Yes, sir; we still wanted the pond. We have since
bought a pond and organized a club. "\Ye were going to use
this for the purpose of fishing only. Mr. Brown has since
hought a pond i~ James City County. Mr. Schwalm and two
or three others have bought a pond not far from where this
page 115
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\\
J

pond is simply because they wanted to use it for fishing purposes only.
Q. When did you buy the other pond 1
A. I think Mr. Brown bought his pond in James City
County perhaps -six to eight months after this-after we felt
this deal had fallen through. l\ir. Schwalm and Mr. Knox,
who are now in business together-at least, associated in a
similar type of business and have been friends for a long time,
bought a pond down in the same county in the name of the
Indian Head Corporation.
Q. Then as a matter of fact the number of acres as late as
October, 1948, was not of particular importance to your purpose?
A. Well, as I told you, sir, that was all done in a spirit of
compromise.
page 117 } Q. But your answer to my original question.,
·was ves?
A. Because we wanted a fish pond.
Witness stood aside.
JAMES H. NEWELL,
being called in rebuttal, testified as follows:
DIRECT EXAMINATION.
By Mr. Spain:
.
Q. Mr. Newell, did Mr. Schwalm or Mr. B.rown either show
·any interest in the mill property or the land involved in this
·contract?
A. Mr. Schwalm talked to me on one or two occasions about
the improvements. He said nothing about the land. ,ve were
talking about the improYements there and he asked about the
operation of the mill, asked wl1ethcr it was being operated or
not, wlrnt it did and what was in those little houses, who occupied them, and there was-I don't think it is in ·evidence
l)ccause I haven't said anything about it, but there were three
or four chicken houses and I know he specifically said he
wasn't interested in those, but from my conversation with
him he was interested in perhaps the tenant house in conjunction with the operation of the mill. I wouldn't say he emphatically said so, but I know he was making in11age 118 ~ quiries as to what the mill did, whether it was in
operation, and about that tenant house.
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Q. Have you at any time represented to Mr. Huntley or
anyone else involved in this matter that Mr. Sowers owned
the land in the bed of this pond Y
A. I did not. I told Mr. Huntley that Mr. Sowers told me
he owned the pond and had control of the pond. I never remember telling anyone that he owned the land involved and
I don't think Mr. Sowers told me so.
CROSS EXAMINATION.

By Mr. Christian:
Q. Did Mr. Sch·walm tell you what he had in mind when you
say he asked you about the houses Y What did he tell you was
his purpose in -buying this pond T
A. As far as ·r know the purpose was a club to be used for
Rportsmen.
.
Q. For what; fishing or whaU
A. He didn't go into that.
Q. What other sport could you have there¥
A. I don't know of any. You possibly could shoot duck
there.
Q. Did you ever see any duck on a 20-acre pond Y
A. :No, I didn 't.
.
page 119 ~ Q. Did he indicate he was interested in operating the mill Y
A. He did; not from the commercial standpoint, but the
way I gathered the gist of the conversation he would want to
tie the mill in with the caretaker.
Q. In other words, have something for the caretaker to do f
A. Yes, sir. Not on a commercial basis ; he never said that.
The whole gist I got was he wanted to use the mill to supplement the livelihood of the caretaker, and the little house.
Q. Would you say his obvious, primary purpose was for a
fishing clubY
A. I would think so. He never said he was going to commercialize the mill.
Witness stood aside.
Mr. Spain: That is the plaintiff's case, but we do have a
motion we would like to make for the sake of the record.
The Court: Is that all the testimony?
Mr. Christian: The defendant has rested.
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:Mr. Spain: The plaintiff moves the Court that now in the
.
light of the evidence that all oral testimony underpage 120 } standings, thoughts in mind and other such matters as have been testified to by the witnesses
for the defendant which would tend to vary, alter or contradict the terms of the contract upon which this suit is predicated be stricken out on the ground of having been improperly
ndmitted, in that the final understanding of the parties was
embodied in a contract dated May 17, 1948, executed by the
defendant corporation only after seeking the advice of counsel, and that to admit such evidence violates the parol evidence rule, and more particularly so since the original plaintiff has now departed this life ai1d could not possibly have
been present to either deny or explain any of the statements
alleged to have been made by him by the officers of the defendant corporation.
.r'\
The Court: I think I can take your motion under advise-.
\
ment after argument of the case.
.
,Jt
Mr. Christian: I had expected just to answer that briefly,
v
but we have agreed not to argue the case.
·
The Court: Go ahead and answer it, then.
Mr. Christian: I submit certain terms of the contract are
ambiguous and vague, and we are entitled to introduce parol
evidence to show what was in the minds of the parties. I
submit that the fact that there was an express, definite representation that this pond, which was bought for fishing
purposes and for that alone, contained 75 acres
page 121 } when in fact it only contained 20 acres is a material misrepresentation of a fact which induced the
making of this contract and, of course, it is competent to show
that.
There are many features of this situation which would to
my mind lead to a perfectly hideous miscarriage of justice to
think that these peopleThe Court: ·wait a minute. Are yon going to argue the
case or noU
Mr. Spain: I am not going· to argue it.
Mr. Christian: I thought he was doing pretty well with
his motion.
The Court: ""That you have said has answered that. I had
just as soon listen to argument of the matter.
Mr. Christian: No, we have agreed not to argue it.
Mr. Spain: If Your Honor please, there has been much discussion of the decision in the Cohoke case which did not, as
has been said, g·o to the Supreme Court of Appeals; one of
these cases quoted down the country, so to speak, but not in
1
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the reports. We have gone to the Circuit Court of King
William County and had the clerk make an attested copy of
the opinion of the court which is filed in that case and I have
a copy for Mr. Christian and if the Court would like it-we
think there is some bearing there and we would like to leave
a copy with the Court unless there is some obj_ection to it.
Mr. Christian: Does that opinion set out the
page 122 ~ facts upon which it is based Y
Mr. Spain: Yes, sir, very much so.
Mr. Christian : It certainly has no binding effect Y
Mr. Spain: Of course, we realize that.
The Court: Of course, I ,vould be -interested in what any
court, nisi prius or otherwise, has to say on it, but I would be
bound so far as consistent with the facts here by the opinion
by the Supreme Court of Appeals.
I am a little bit surprised that you gentlemen do not care
to argue the case. If yon are not going to argue it, I will
simply take it under advisement and decide it as I can look
up my own law and argument on the matter.

*
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A Copy-Teste:

H. G. TURNER, Clerk.
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