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VIRGINIA:

IN THE CIRCUIT COURT OF LOUDOUN COUNTY

WALTER D. HALFMANN AND

BARBARA B. HALFMANN, PERSONAL

REPRESENTATIVES OF THE ESTATE OF

WALTER R. HALFMANN, DECEASED,

Plaintiffs,

V.

TRINA KABIR],

and

SUGARLAND RUN HOMEOWNERS ASSOC.,

and .

VIRGINIA ELECTRIC & POWER COMPANY,
T/A VIRGINIA POWER,

Defendants.

AT LAW NO. 20501

AMENDED MOTION FOR JUDGMENT

COME NOW the Plaintiffs, Walter D. Halfmann and Barbara B. Halfmann, Personal

Representatives of the Estate of Walter R. Halfmann, deceased, by counsel, and move for

judgment pursuant to § 8.01-50 of the Code of Virginia, 1950, as amended, on the grounds

and in the amount set forth below:
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COUNT

1. Walter D. Halfmann and Barbara B. Halfmann qualified and were duly
appointed Administrators of the Estate of Walter R. Halfmann, deceased, by the Circuit
Court of the County of Loudoun, Virginia, on May 26, 1995.

2. On or about the 19" day of January, 1995, at approximately 2:40 p.m.,
Plaintiffs’ decedent was riding his bicycle home from school crossing over Route 1701
(Sugarland Run Drive), where said roadway intersects with a paved pathway utilized by
pedestrians and bicycle riders.

3. At the same time and place, Defendant, Trina Kabiri, was operating her 1988
Jeep motor vehicle, fraveling southbound on said Route 1701 near the aforesaid
intersection with the paved pathway.

4, Defendant had a duty to operate her motor vehicle withéut negligence and
with due regard for the safety of other persons and pedestrians utilizing the roadway,
knowing that at said time of day students were being dismissed from Meadowland
Elementary School and further knowing that young children would be using said paved
pathway and would be crossing Route 1701 at the subject location, Defendant herself
being on her way to the aforesaid school to pick up her children.

5. Notwithstanding these duties, her knowledge of the subject roadway, and the
time of day, Defendant recklessly, carelessly, and negligently operated her motor vehicle
so that it struck Plaintiffs’ decedent. Defendant was negligent in that she failed to keep a
proper lookout, exceededAa reasonable speed under the existing circumstances and

conditions, failed to apply her brakes in time to avoid the collision, failed to give full time
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and attention to the operation of her vehicle, and otherwise operated the same in a
careless and reckless manner.

6. As aresult of the aforesaid collision, Plaintiffs’ decedent was thrown from his
bicycle and received severe and violent injuries, which caused his death.

7. Plaintiffs' decedent, Walter R. Halfmann, was eight years of age at the time
of the aforesaid collision, having been born on February 10, 1986, was in good health and
in good academic standing.

8. Plaintiffs’ decedent died intestate survived by his parents, Walter D.
Halfmann and Barbara B. Halfmann, and his sfster, Amanda.

9. As a direct and proximate result of the negligence of the Defendant, the
aforesaid beneficiaries have sustained financial and pecuniary loss gnd are entitled to
recover damages for their sorrow, and the loss of decedent's company, counsel and
comfort, and compensation for reasonably expected loss of income of the decedent,
expenses associated with his death and reasonable funeral expenses.

WHEREFORE, Plaintiffs, Walter D. Halfmann and Barbara B. Halfmann,
Administrators of the Estate of Walter R. Halfmann, demand judgment against the
Defendant, Trina Kabiri, in the amount of ONE MILLION DOLLARS ($1,000,000.00), plus
interest thereon from January 19, 1995, and their costs in this behalf expended.

COUNT Il

(Paragraphs 10-16 dismissed as a result of the Court
sustaining Defendant’s Plea in Bar of sovereign immunity)
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COUNT Jil

(Paragraphs 17-22 dismissed as a result of the Court
sustaining Defendant’s Plea in Bar of sovereign immunity)

COUNT IV

23. Plaintiffs incorporate Paragraphs 1 through 22 herein as though fully set
forth.

24. The Sugarland Run Homeowners Association (“SRHOA”"), is the owner of,
and responsible for, the care and maintenance of the common areas in the planned
community known as Sugariand Run.:

25. Said common areas include a system of walkways and/or pathways which
are utili;ed by the public, including persons going to and coming frorp the public schools
located within the community.

26. SRHOA had notice and knowledge of the unreasonably dangerous condition
of the location and area in which the subject tragedy occurred.

27. | Despite said notice and knowledge, SRHOA failed to take such steps as
were reasonable and necessary to ensure that persons utilizing said common areas,
including the Plaintiff, could do so in a safe manner.

28. As a direct and proximate result thereof, the beneficiaries of Plaintiffs’
decedent have sustained financial and pecuniary loss and are entitled to recover damages
for their sorrow, and the loss of decedent's company, counsel and comfort, and
compensation for reasonably expected loss of income of the decedent, expenses

associated with his death, and reasonable funeral expenses.
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WHEREFORE, Plaintiffs, Walter D. Halfmann and Barbara B. Halfmann,
Administrators of the Estate of Walter R. Halfmann, demand judgment against the
Defendant, the Sugarland Run Homeowners Association, in the amount of ONE MILLION
DOLLARS ($1,000.000.00), plus interest thereon from January 19, 1995, and their costs
in this behalf expended.

COUNT V

29. Plaintiffs incorporate Paragraphs 1 through 28 herein as though fully set
forth.

30. Virginia Electric and Power Company t/a Virginia Power (“Virginia Power”)
has an easement on and/or within the property of the School Board and SRHOA in the
area where the subject tragedy occurred.

31.  Virginia Power installed two (2) large box shaped electrical devices on and/or
within the aforesaid easement adjacent to the subject paved pathway near the point where
said pathway intersected with Sugariand Run Drive.

32. Virginia Power had notice and acknowledge that pedestrians and bicycle
riders within the planned community of Sugarland Run, including children who attended
Meadowland Elementary School, utilized said pathway and that in doing so they crossed
over Sugarland Run Drive to get to that portion of the subject pathway which continued on
the opposite side of the roadway.

33. Virginia Power had aduty to users of the subject pathway, including plaintiff,
not to place their devices on or within the subject easement such that they interfered with

the ability of persons utilizing the same and crossing Sugarland Run Drive to see traffic
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traveling southbound on that roadway, or the ability of such southbound traffic to see
persons on the pathway who were crossing Sugarland Run Drive.

34. Virginia Power had notice and knowledge of the foregoing unreasonably
dangerous condition prior to the time this tragedy occurred.

35. Notwithstanding its duties, and notwithstanding such notice and knowledge,
Virginia Power recklessly, carelessly and negligently proceeded to install the referenced
electrical devices such that they did, in fact, interfere with the use of the subject pathway
as aforesaid.

36. Notwithstanding its duties, and notwithstanding such notice and knowledge,
Virginia Power failed to take any action to ameliorate the unreasonably dangerous
condition created by the placemeht of the aforesaid electrical devices.

37. As adirect and proximate result thereof, plaintiff's dece;jent was struck by
a motor vehicle operated by defendant Kabini.

38. As a direct and proximate result thereof, the beneficiaries of Plaintiffs’
decedent have sustained financial and pecuniary loss and are entitled to recover damages
for their sorrow, and the loss of decedent's company, counsel and comfort and
compensation for reasonably expected loss of income of the decedent, expenses
associated with his death, and reasonable funeral expenses.

WHEREFORE, Plaintiffs, Walter D. Halfmann and Barbara B. Halfmann,
Administrators of the Estate of Walter R. Halfmann, demand judgment against the
Defendant, Virginia Electric & Power Company t/a Virginia Power, in the amount of ONE
MILLION DOLLARS ($1,000.000.00), plus interest thereon from January 19, 1995, and
their costs in this behalf expended.

Page 6 of 8
6



COUNT VI

(Paragraphs 35-40 dismissed as a result of the Court
sustaining Defendant’s Plea in Bar of sovereign immunity)

WALTER D. HALFMANN AND

BARBARA B. HALFMANN, PERSONAL
REPRESENTATIVES OF THE ESTATE OF
WALTER R. HALFMANN, DECEASED

By Counsel

GLENNON, GOODMAN, LUBELEY,
VAUGHN & WALKER, L.L.P.

11480 Sunset Hills Road

Reston, Virginia 20190

(703) 689-2100

By:

TAN
Robgrt L. Valgk, Jr.
VA BAR #2063

Page7of 7 7



CERTIFICATE OF SERVICE

| HEREBY CERTIFY that on this 9" day of June, 1998, a copy of the foregoing
Amended Motion for Judgment, was sent via U.S. Mail, postage prepaid to:

Kathryn Y. Aspegrien, Esquire
Hunton & Williams

1751 Pinnacle Drive

Suite 1700

McClean, VA 22102

John A. Johnston, Esquire

Slenker, Brandt, Jennings & Johnston, PLLC
P. O. Box 2908

Merrifield, VA 22116-2908

Daniel Robey, Esquire

Robey & Teumer

12500 Fair Lakes Circle, Suite 125
Fairfax, VA 22033-3804

i A
ROBERT %AU@\ JR.
VA Bar # 20633_
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VIRGINIA: -

IN THE CIRCUIT COURT FOR LOUDOUN COUNTY

WALTER D. HALFMANN AND
BARBARA B. HALFMANN, :
PERSONAL REPRESENTATIVES OF
THE ESTATE OF WALTER R.
HALFMANN, DECEASED,
Plaintiffs,
\' : LAW NO. 20521
TRINA KABIRI, et al. :

Defendants.

GROUNDS OF DEFENSE
TO AMENDED MOTION FOR JUDGMENT
COMES NOW the Defendant, SUGARLAND RUN HOMEOWNERS
ASSOCIATION, by counsel, and in response to the Amended Motion For
Judgment heretofore filed by the Plaintiffs in this cause, states as follows:
1. The Defendant admits the allegations contained in paragraphs one,
two, seven, and eight of the said A‘mendedMotion For Judgment.
2. Itdenies the allegations contained in paragraphs twenty-five, twenty-
six, twenty-seven and twenty-eight of the said Amended Motion For Judgment.
3. Itdoes not have sufficient knowledge with which to determine the

truth of the allegations contained in paragraphs three, five, six, nine, thirty-one,

9




2

thirty-two, thirty-four, thirty-five, thirty-six, thirty-seven, and thirty-eight of the
said Amended Motion For Judgment.

4.  The allegations contained in paragraphs four, twenty-four, thirty and
thirty-three of the said Amended Motion For Judgment constitute legal
conclusions and require no response.

5. In response to paragraphs twenty-three and twenty-nine of the said
Amended Motion For Judgment, wherein the Plaintiffs incorporate allegations
contained in other paragraphs. of the said Amended Motion For Judgment, the
Defendant hereby incorporates by this reference its responses to those paragraphs
herein contained.

6.  Any allegations contained in the said Amended Motion For
Judgment not herein specifically admitted are hereby denied.

7. By. way of further defense, the Defendant states that this accident
was caused by the sole negligence of the Plaintiffs’ decedent, caused by parties
joined and not joined in this action, and, or, without admitting any negligence on
" the part of the Defendant, this action was caused by the contributory negligence
of the Plaintiffs’ decedent.

8. The Defendant hereby asserts the defenses of accord and
satisfaction, and that this action is barred by the épplicable statute of limitations.

WHEREFORE, having fully responded to the Amended Motion For

40




3

Judgment heretofore filed by the Plaintiffs in this cause, the Defendant prays that
this action be dismissed against it with costs assessed against the Plaintiffs.

SUGARLAND RUN HOMEOWNERS ASSOCIATION
By Counsel

{ Do M/

Daniel L. Robey, Esquire (VgB# 15531)

ROBEY & TEUMER '

Counsel for Defendant/Sugarland Run Homeowners Association
12500 Fair Lakes Circle, Suite 125

Fairfax, Virginia 22033-3804

(703) 449-0076

CERTIFICATE OF SERVICE

I hereby certify that on this 24th day of June, 1998, I mailed a true copy
of the foregoing pleading, first class and postage prepaid, to Robert L. Vaughn, Jr.,
Counsel for Plaintiffs, 11480 Sunset Hills Road, Reston, Virginia 20190; to John
A. Johnston, Slenker, Brandt, Jennings & Johnston, PLLC, P.O. Box 2908,
Merrifield, Virginia 22116-2908, Counsel for Trina Kabiri; and Kathryn Y.
Aspegrien, Hunton & Williams, 1751 Pinnacle Drive, suite 1700, McLean,
Virginia 22102, Counsel for Virginia Electric & Power Company, t/a Virginia

Power.
Ué——\ W

Daniel L. Robey /

£\296-467\answer.
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IN THE CIRCUIT COURT OF LOUDOUN COUNTY

e 4
: CTERN
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WALTER D. HALFMANN and
BARBARA B. HALFMANN, :
Personal Representatives of :
the Estate of Walter R. :
Halfmann, Deceased, :
Plaintiffs, . : -
V. : At Law No. 20521
TRINA KABIRI, et al.,
. DAY. ONE
Defendants. : PAGES 1 - 233
----....----——--x

Leesburg, Virginia

Tuesday, July 20, 1998

(S}

The proceedings commenced at 9:02 ai,m T 5
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A L 3T ) o~

BEFORE: — .
i
The Honorable Jean H. Clements an )
. -

APPEARANCES:

ROBERT L. VAUGHN, JR., Esquire :
Glennon, Goodman & Lubeley, L.L.P.
11480 Sunset Hills Road, Suite 200W
Reston, Virginia 20190

COUNSEL FOR THE PLAINTIFFS

Reporter: Caren Benge
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Objection of counsel for Kabiri to testimony of Dr. Darren Lisse
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11
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36
MS. SNEE: Yes, Your Honor, that is in

regards to the de bene esse deposition of Dr. Lisse
that we discussed before. Based on your ruling that
the helmet is not coming in one way or the other and
the fact that the defendants agree that the boy died
as a result of this accident, we would request that
Dr. Lisse's deposition not be read to the jury and
plaintiff not testify -- plaintiffs' counsel not say
in opening the fact that the boy's head was actually
separated from his spine.

There is no reason for that except to, in
a sense, inflame the jury or to show, as he said, an
impact. But there's no showing in the mere fact
that the spine separated from the head that my

37
client was negligent. It shows that there was an
impact, but there's no dispute about that.

I think they're trying to say, look, the
fact that the head separated from the spine shows
that she was speeding, she was doing something else
negligent.

There's no evidence, without medical
testimony, that if the head separates from thg spine
it means my client was exceeding the speed limit.
There's nobody here who's going to come in and say
if the head separates from the spine, it means she's

going 40 to 45. There's no evidence of that.
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Objection of counsel for Kabiri to testimony of Dr. Darren Lisse
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10

11

12

13

14

15

16

And the mere fact that the doctor says
the head is separated from the spine -- you can see
how that would, in a sense, twist in the jury's mind
and be considered as something that it's not
necessarily for. If we're all stipulating to it,
why is it relevant that the head separated from the
spine?

| The other thing that Dr. Lisse testified
to was that the medical bill for his final care, in
a sense, was about $3,000. He said that was

reasonable and necessary.
38

I would move that Dr. Lisse's deposition
not be read, because the medical bills in this case
are not that of the estate. As a minor, it's the
parents' responsibility. It is their claim,-a
separate claim, not of the death, not of the estate.

And I would ask that the medical bills do
not come into evidence. It is the parents' right
and it's the parents' claim. It is not that of the
estate for a minor.

You can, and as is often done, file two
different suits. By law, they have to be put
together for the trial. But in this particular
case, there was no separate claim made for the
medical bills on behalf of the parents. So I would
ask that that not be included and all of Dr. Lisse's

deposition be excluded at this point.
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Objection of counsel for Kabiri to testimony of Dr. Darren Lisse

17 THE COURT: Mr. Robey?



Objection of counsel for SRHOA to testimony of Dr. Darren Lisse

18

19

20

21
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23

10
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20

MR. ROBEY: Judge, I very much enjoin and
agree with that motion on both counts. Number one,
we stipulate that this child was injured as a direct
and proximate result of his accident and his
injuries were the cause of his death.

That is not an issue outstanding in this

39
case, based ﬁpon my stipulation and Ms. Snee's. No
evidence relative to those issues need be
introduced, because we agree with that.

The purpose of introducing that evidence
would be to inflame the jury. This is a wrongful
death case of a child, the most emotional type of
civil case you can see.

And that's the danger here. And given
the fact that those issues are not outstanding in
the case, there is no purpose for introducing that
kind of evidence.

Now, also concerning the bills, the
discovery I have received --'I haven't seen the
exhibits counsel would inténd to offer in this case,
but I did get his discovery.

And with that were copies of the bills,
the medical bills and the funeral bill. The medical
bills were addressed to the parents. They didn't
have the estate or the child's name on them.

As the Court well knows, these parents

16



Objection of counsel for SRHOA to testimony of Dr. Darren Lisse

21 have a derivative claim for those medical expenses.

22 And the fact that this case is proceeding doesn't

17



Response of counsel for Halfmann to objections to testimony of
Dr. Darren Lisse

23

10

11

12

13

14

15

16

17

18

19

20

21

22

23

bar them from doing that.
40

In other words, they would make those
claims in this case and then turn right around and
sue again for the recovery of those medical
expenses. That's their right as their derivative
claim for the recovery of medical expenses.

And as I said, the bills were not
addressed to the child. They were not addressed to
the estate. They were addressed to the parents.
It's the parents' bill.

THE COURT: Mr. Vaughn?

MR. VAUGHN: Your Honor, in terms of the
cause of death, whether there is a stipulation now
at the last minute as to what that cause is or not
is irrelevant. It is a fact in this case which the
jury is entitled to know.

To simpl? say the child died as a result
of the collision in no way, shape, or form informs
the jury of the circumstances of the child's death,
which the plaintiffs are entitled to put before the
jury.

It is, just as Ms. Snee indicated
earlier, you never know how the case is going to go.
The jury is entitled to know the full picture; and

41

then the Court can instruct them in the law and they
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Response of counsel for Halfmann to objections to testimony of
Dr. Darren Lisse

10
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can make their determination based upon what the law
is.

The Court should not bé limiting the
evidence that the jury hears on clearly and directly
relevant evidence. The stipulation that the
incident caused the death does not address very
relevant, poignant issues to the jury.

In this particular case, there is going
to be substantial evidence. We'll see photographs
of éhe motor vehicle and the damage that occurred.

We will hear testimony from Sergeant
Leonard and I believe at least one other that the
force of the impact threw the child almost 100 feet
into the air, 100 feet in distance from the point of
impact.

And Dr. Lisse himself will testify that
it takes a tremendous amount of force in order to
literally separate the head from the spine. And I'm
paraphrasing him, but that's the words in the course
of his deposition.

Those are all bits of information, facts,
and circumstances the jury is entitled to hear in

42
order to make its ultimate determination: Was
there, in fact, negligence in this particular case.
It's all part and parcel.

Rarely in a case do you have a police

19



Response of counsel for Halfmann to objections to testimony of
Dr. Darren Lisse
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officer with a properly-calibrated radar gun focused
on the defendant driving down the road in order to
assert that the defendant was, in fact, speeding.

And because of the nature of this
particular case, there will be, to the best of my
knowledge, no one who was in a position to make an
assessment by visual, if you will, of what the
defendant's speed was. I'm fairly confident there
is no evidence of that.

The best people who know -- Ms. Kabiri, I
don't know exactly what she will ultimately say.
Based on her deposition, it wasn't clear what her
position on that situation was. But certainly, I
would suspect that she's going to take some position
with regard to her speed.

The jury's entitled to know all of the
other factors that existed in this particular case
in order to make a determination whether, in fact,

what ultimately is the case is negligence, or
43

ultimately if she takes a position as to what her
speed was, whether, in fact, that is credible in the
context of this entire case.

They're entitled to use their common
sense. They'll be instructed as to that. And the
cause of death in this case is a specific cause of

death that the jury is entitled to know. And the
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Response of counsel for Halfmann to objections to testimony of
Dr. Darren Lisse
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10

plaintiffs are entitled to let them know what it is.

The second aspect of that, quite frankly,
I've forgotten.

THE COURT: Medical bills.

MR. VAUGHN: Oh, the medical bills. I'm
sorry, Your Honor.

8.01-52, Subsection 3, expressly says
that among the damages which the jury is entitled to
return if, in fact, they find liability, are the
expenses for the care, treatment, and
hospitalization of the decedent incident to the
injury resulting in death. And that's exactly what
Dr. Lisse testified to.

We don't have control over who they send
the medical bills to. 1If that were the determining

factor of liability, I think we'd all jump for joy,
44

because I'd give them a fake name and a fake address
every time I went to the hospital. But that doesn't
denote who ultimately is responsible for the bill.

In this particular instance, whoever paid
it certainly has a claim back against the estate for
those bills. And in this particular instance, the
statutes expressly allow recovery.

And if, in fact, then, the parties who
ultimately paid have a claim back against the estate

for reimbursement, that's between them and the

21



Response of counsel for Halfmann to objections to testimony of
Dr. Darren Lisse
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13

estate. But the statute and the amount of damages
to be recovered in a wrongful death case are
expressed in 8.01-52, Subsection 3.

THE COURT: What's the statute again?
8§.01 --

MR. VAUGHN: 8.01-52, Subsection 3. And
I'm reading it verbatim: "Expenses for the care,
treatment, and hospitalization of the decedent
incident to the injuries resulting in death.”

So ultimately, whether there's a right of
subrogation, there's an assignment, whatever it may
happen to be, some claim against the estate, is not

an issue to be determined teoday.
45

But the estate, regardless of who paid
it, regardless of who ultimately may end up being
reimbursed or being responsible for it, is entitled
to recover those expenses by statute.

THE COURT: In rebuttal, Ms. Snee?

MS. SNEE: Yes, Your Honor. Statutes are
to be read in conformity with each other. In other
words, it's assumed that they're not going to
contradict each other.

If you look at -- and there's no doubt,
8.01-52 says you can recover -- that the estate can
recover for the medical bills for trying to save the

decedent.
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Response of counsel for Halfmann to objections to testimony of
Dr. Darren Lisse

14
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le6

17
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But obviously, that wasn't written,
8.01-52, with the idea of a discrepancy between
child and adult. It was just it's the wrongful
death statute.

So then you would look at it with
8.01-36, which says, and the law -- and I actually

would disagree, also, with Mr. Robey just slightly
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Rebuttal of counsel for Kabiri in support of objection to the
testimony of Dr. Darren Lisse
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months to bring that suit.

So if you allowed the medical expenses to
go forward today, Mr. Robey is correct: We could
have a verdict today that designates the estate to
pay the medical bills of approximately $3,000, and
two months from now, Mrs. Kabiri could be standing
at her door taking from a sheriff another service of
summons for the medical bills from the parents.

And they are owed. It wouldn't be res
judicata and it wouldn't be collateral estoppel,
because the cause of action lies with the parents.
And that is why that argument ends.

In regards to Mr. -- Dr. Lisse's -- I'm
sorry —-— in regards to the testimony of him that,
quote, "it takes a tremendous amount of force," that
is what I'm concerned about.

"Tremendous amount of force" does not
equal my client is going 31 in a 30 mile an hour
zone, My client is -- the speed limit is 30. There
is nobody who puts her above 30. There is no
testimony that puts her above 30.

The fact that the boy was thrown 100 feet

48
doesn't make her higher than 30. Mr. Vaughn knows
this. Everybody knows this, because he hired an
expert who says it means she's going between 22 and

26 miles an hour.
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Rebuttal of counsel for Kabiri in support of objection to the
testimony of Dr. Darren Lisse
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I don't believe it's proper for the jury
to say, well, Dr. Lisse says there is a tremendous
amount of force to separate the skull from the head
(sic); therefore, she must be speeding.

"Tremendous amount of force" is at 28
miles an hour when you're a boy on a bike and you
get hit by a Jeep. But he's trying to use
"tremendous amount of force" to equal negligence.

To me, that's the same as if we say to a
lay witness, how fast was somebody going? Fast.
That's not admissible, because it doesn't bring it
down to is "fast" faster than the speed limit or
less than the speed limit?

You're allowing a generalization,
"tremendous amount of force," to be used to
specifically show negligence, and that is not
permissible.

And there is no other reason for

Dr. Lisse to testify about the head separating
49

except to show it's a tremendous amount of force,
which is not admissible or relevant to the issues
they're to decide. What is admissible in regards to
how the injury occurred is that he died as a result
of the accident.

If -- and it doesn't occur in this

case -- the boy had been, in a sense, alive or

28



Rebuttal of counsel for Kabiri in support of objection te the
testimony of Dr. Darren Lisse

8 suffering and the parents saw that, that does come
9 in, because that goes to their own solace before the

10 death. That doesn't occur in this case. That is
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Rebuttal of counsel for Kabiri
Ruling of trial court
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not in the case.

So the mere fact that the boy died as a
result of the accident is all the jury needs to know
to determine for these beneficiaries the solace and
loss of companionship.

If you look at what the damages
instructions would be, Mr. Vaughn cannot proffer to
you how the fact that the boy's head was separated
from his spine has anything to do with what thesel
folks can recover for.

THE COURT: In rebuttal, Mr. Robey?

MR. ROBEY: No, ma'am, I have nothing

else.
50

THE COURT: ©On this motion, I have heard
counsel for the defendant Kabiri and counsel for the
defendant homeowners association stipulate that the
decedent was injured and died as a result of
injuries, all being the direct and proximate cause
of the accident.

However, the Court's understanding of the
general law is that parties may not by stipulation
preclude others from otherwise admissible evidence.
Therefore, as to that aspect of the motion, it is
overruled.

The second aspect of the motion is

whether 8.01-52, Subparagraph 3, or 8.01-36 shall

g



Rebuttal of counsel for Kabiri
Ruling of trial court
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apply in this case to the medical bills which may
have been incurred in the treatment of the decedent.

This I believe to be a proceeding brought
pursuant to 8.01-50. The decedent, it is alleged,
was a child. That statute provides that, among
others, an infant who is in the custody of a parent
shall be granted first the right to qualify as
administrator and to bring a cause of action.

In fact, in this case, the mother and
father, it is alleged, are the parties plaintiff as

51
the administrators of the decedent's estate.

In reviewing 8.01-36 -- and I agree that
the intent of the legislature as expressed by the
Courts is to read statutes in such a way that they
may be blended with harmony.

And to assume that the legislature

. intended such, I construe that 8.01-36 refers to a

cause of action and expenses for curing or
attempting to cure an infant as a result of a
personal injury.

This, however, is an action pursuant to
8.01-50, and 8.01-52 clearly provides that among
those things which the administrator may recover are
the expenses for the care, t¥eatment, and
hospitalization of the decedent incident to the

injuries resulting in death.

<28



Rebuttal of counsel for Kabiri
Ruling of trial court

17 This aspect of the motion is likewise
18 overruled. Counsel may have their respective

19 objections and exceptions.

* ES %
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Stipulation of defendants that accident was proximate cause of death

- agny
A - ¥ o
23 I've heard counsel for each of you this

63
1 morning stipulate the issue of proximate cause, and

2 for purposes of explaining to the jury the nature of
3 the case, I move to confirm that I may advise the

4 jury in that way, based upon your earlier

5 statements.

6 Ms. Snee?

7 MS. SNEE: Your Honor, there is no

8 dispute that as a proximate cause of the accident,

9 the boy died. We are not conceding that any

10 negligence on behalf of Ms. Kabiri, if proven, was
11 the proximate cause. It is our contention that the
12 proximate cause was the boy riding out right in
13 front of her without stopping.

14 THE COURT: Would you like to state it as
15 you believe you have stipulated it in order that the
16 Court may appropriately advise the jury?
17 MS. SNEE: The defendant Kabiri

18 stipulates that Walter R. Halfmann, known as Robbie,
19 died as a direct and proximate result of the
20 accident.
21 THE COURT: Mr. Robey, do you so
22 stipulate?

23 MR. ROBEY: Yes, ma'am, I do. And I will
. 64

1 tell you, the accord and satisfaction, that came out

30
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Opening Statement for Halfmann
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81

As you've heard, again through voir dire,
this particular pathway is about three-tenths of a
mile from the school. "Up" is the way I phrase it.
I'm from the southern part of Virginia, so I'm not
sure if that makes a lot of sense, but kind of back
north from the school.

The school is here (indicating) as you're
coming Sugarland Run Drive up north, northerly sort
of direction. You come to a crossroads, which are
Biscayne Court on one side and Biscayne Place on the
other., 1It's the same road, just has a different
name on either side.

Then the next intersection you come to is

82
Meadowland. On the left as you're driving in that

direction is West Meadowland; on the right is East
Meadowland. Anyway, got my directions correct.

Between those two roadways along
Sugarland Run Drive, between Biscayne Court slash
Biscayne Place and Meadowland Lane -- Road, was the
pathway in which this tragedy occurred.

You'll see photographs. You'll hear
descriptions of that pathway. And so those will
speak volumes as to what the layout of the
particular road is, but what I would like to tell
you at this point is that this particular pathway

began more or less at the back door of Meadowland

:32



Opening Statement for Halfmann
14 Elementary School.
15 Robbie was in the third grade. And by
16 happenstance or one of my favorite words,
17 serendipity, his classroom was right near that back
18 door. And by happenstance or serendipity, the bike
19 rack was by that back door.
20 And if you come out that back door to
21 that bike rack, that's where you pick up a path,
22 which happens to be this particular path that wraps
23 around through -- around Biscayne Court and then

83
1 bisects, for lack of a better way to express it, the

2 area in Sugarland Run Drive between Biscayne Court
3 and Meadowland Lane.

4 That is all, as you'll hear it -- I don't
5 believe there's any contest about that -- is all on
6 common ground that is owned and maintained by the

7 Sugarland Run Homeowners Association.

8 And this actually is a fairly wide

9 expanse of common ground where this particular
10 incident occurred. The actual width is about 130

11 feet.

12 This particular pathway, as it approaches
13 Sugarland Run Drive, is on an incline. You'll hear
14 testimony that will put it in more scientific terms,
15 but it's a fairly good little hill as you're coming
16 down just before the roadway.

17 And as you approach the roadway on the

'38
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bike path, as you're coming down and looking to your
left, which is the direction that Ms. Kabiri was
coming, there is a house which is adjacent to the
pathway, maybe 603 Sugarland Run Drive.

And there are two Virginia Power what I
believe are technically switch boxes, although I

84
think most people are probably going to refer to

them as transformer boxes, which are located
immediately adjacent to the pathway iﬁmediately
adjacent to the point where it ends, if you will, at
the curb of Sugarland Run Drive.

These particular boxes -- and again,
there will be specific testimony -- are substantial
items. You'll see in the photographs of them, one
box is somewhere in the neighborhood of four feet
tall and almost six feet long and somewhere in the
neighborhood of eleven feet square.

The other box is four by eight, in terms
of size, the size of what you might say is a sheet
of plywood or something, and it's five feet tall.
They sit right beside each other at or about where
the pathway connects with Sugarland Run Drive.

There is, right where the pathway ends,
from my days, we called them manhole covers.
There's a storm sewer that's a cinder block —-- not
cinder block, but a cement cover which the manhole

cover sits on. That's literally where the pathway

34



Opening Statement for Halfmann

22
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ends.
Too, if you're on the road facing up the
85
pathway, to the right is what I refer to as a curb
cut-out. I don't know what the politically-correct
term is these days: Wheelchair ramp, handicap
access ramp.

But immediately adjacent to that is this
curb cut-out, and there is asphalt added to the
pathway around the manhole cover onto the curb
cut-out.

And on the opposite side of Sugarland Run
Drive is another curb cut-out and a continuation of
this path, or another path, whichever way you want
to phrase it, but it lines up as if you were on a
straight line across the road between those two

pathways.
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Opening Statement for Halfmann
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The evidence will show -- as we believe
that the evidence will show, that this particular
pathway was constructed sometime in the summer or
fall of 1974.

Sugarland Run itself was a subdivision
that was begun in the early '70s. This portion,
which is in Section 6 of Sugarland Run Drive -- it's
broken down into -- I think there's actually more
than six sections, because there's a 2-A and a 5-A
or something like that.

But in any event, it's built in sections.
This particular section, wherein the pathway was
constructed, and the pathway itself was constructed
in 1974.

You'll hear testimony that the Virginia
Power boxes that are stationed at the area adjacent

87
to the pathway adjacent to Sugarland Run Drive wére
installed sometime in late 1972 or early '73.

But in any event, the evidence is that
these boxes were there upwards to at least a year to
the time frame before the pathway itself was
installed.

Again, you'll see the photographs. The
evidence, as viewed by the plaintiff, is that the
combination of these factors: The downward slope of

the path as it comes towards Sugarland Run Drive,

36



Opening Statement for Halfmann

11

12

13

14

15

16

17

18

19

20

21

22

23

10

11

12

13

14

the placement of the pathway so that it's
immediately adjacent to large Virginia Power
transformer boxes or switch boxes, the configuration
of the road, which at this point is a fairly lengthy
straight-away right there at Sugarland Run Drive --
the road itself is kind of like a circle, but this
is one of the places on the circle where there's a
fairly long straight-away.

Sugarland Run Drive itself is a very wide
road, relatively speaking. 1It's 43 feet, almost 44
feet in width. You'll hear evidence that the speed
limit on that road was ultimately -- at one point,

it was 35 miles per hour, but it was reduced
88

sometime prior to this incident to 30 miles per
hour.

The evidence that you'll hear from the
expert that -- plaintiff expects to call a
transportation planner, who is well-trained and

experienced in the design of pathways, including

pathways such as the one in this particular -- or
this particular pathway -- is, in fact, a
situation -- using my words, not necessarily hers --

something akin to a time bomb waiting to go off.
The combination of these factors: The

downward slope, the curb cut-out that encourages

egress directly across the road, the lack of any

warning signs on the pathway, along the pathway, the

e{}77
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lack of any warning signs on the road, along the
road, the placement, most importantly, of the
pathway immediately adjacent to these Virginia Power
transformer or switch boxes, the configuration of
road, which gives a fairly lengthy straight-away as
you're coming in that direction that Ms. Kabi?i came
from, and the switch boxes themselves, create a
situation in which it was unreasonably dangerous for

the users of that pathway.
89

And she'll certainly have far more
eloquent and more concise ways to describe that, but
the end result is the evidence, we believe, will
show that the design of the pathway simply created a
situation in which an incident like this was bound
to and did, in fact, happen.

Users of the pathway do not have an
adequate view of traffic coming. Because they are
going downhill, momentum is building up. The
natural flow is to cross the road. It's in an area
which is a straight-away, a fairly wide collector
road where traffic is heavy and known to go at a
fairly good clip.

This was bound to happen, and
unfortunately, for reasons none of us will ever

understand, on January 19, 1995, it did, in fact,
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You're going to hear evidence -- and
you're not going to hear anything from the plaintiff
to the contrary -- that Robbie Halfmann did not
stop, that eight-year-old Robbie Halfmann, on his
way home from school, came down this pathway, down
the slope, made the little jut over to the cut-out,
and proceeded across Sugarland Run Drive without

92

stopping.
91

You're going to hear evidence -- and
you're not going to hear anything from the plaintiff
to the contrary -- that Robbie Halfmann did not
stop, that eight-year-old Robbie Halfmann, on his
way home from school, came down this pathway, down
the slope, made the little jut over to the cut-out,
and proceeded across Sugarland Run Drive without

92

stopping.
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You're going to see the view that my
client had as she came up Sugarland Run Drive.
You're going to hear that it is a 30-mile-an-hour
zone at the time; that there is a double yellow
line.

It's going ;o be shown to you, and
counsel have agreed, this will be Defendant's
Exhibit 3 (indicating). This is the view that my
client has as she comes down the road. And you'll
get these. You'll examine them for the rest of the
trial.

This is the view she has coming down.
There are no markings as she comes along that say
"Bike Path Ahead." There are no markings ahead that
say crosswalk, you know, crosswalk marks. There's
nothing on that way at all.

106

From where this accident occurred, you
can't see the school. Mrs. Kabiri knew the school
was up ahead, because that's where she was going to
pick up her daughter.

She will tell you that she doesn't
remember whether or not she even knew there was a
bike path there. Her daughters did not ride on the
bike path in that area at all.

You're going to see what will be known as

Defendant's Exhibit 4 (indicating), which is a copy

40
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of a picture of the bike path in the direction
Robbie was coming. He was coming down this hill,
around behind these electrical boxes, and out into
the road (indicating).

You're going to see other pictures, which
are Defendant's 1 and 3, of what it's like as my
client gets closer. There's no showing there's a
bike path approaching.

There's bushes, there's driveways,
there's houses, there's giant electrical boxes.

That is the view my client had as she's coming down
the road.

It is, as Mr. Vaughn said, the way it's

107
placed, or the way that the scene is as my client
approaches, did not give her a warning that there
was going to be a bicyclist pedaling out into the
middle of the street right in front of her car. And
when he came out, there was no way she could avoid

him.
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2 31, 1973. So between 1972 and '73, the cémmon area

3 was transferred to the homeowners associafion.

4 As counsel has already told you, at that
|

5 point in time, these transformers, these boxes, had

6 already been placed there by VEPCO. VEPCO has an

i
|



Direct Examination of Edward Leonard
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0 Can you describe for the jury, in this

particular instance, the lay of the road, so to

speak?
A The road is a —— surrounded by homes,
residential. The lane of travel is a -- two lanes

of traffic. Directions would be east and west. It
was divided by a double yellow line.

Q In this particular instance in this
particular point of impact or the place where the
collision transpired, is it between two streets

along Sugarland Run Drive?
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Direct Examination of Edward Leonard
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Q Let me, if I can, show you what's been
previously marked as Plaintiff's Exhibit Number 1,
Sergeant Leonard, and ask if you can identify that
for me, please (tendering document).

A This is Sugarland Run Drive. In the
background is the south side of Sugarland Run Drive.
Depicted here is the toe path, I call it, the black
asphalt. This is the day in question with deputies
on the scene. And this is the proximity where the

collision occurred.

Q Is the pathway that -- did you say toe
path?

A Toe path, bike trail.

Q Is that the pathway you understand that

the Halfmann child was on immediately prior to the

121

impact?

A That is correct.

Q That's the one facing back up on the
background portion of the photograph?

A Background of the photograph.

Q And do you see two objects down, green,

rectangular-shaped objects --
A Yes, I do.
Q -- in that photograph?
Were they there on the day of this

particular collision?

iy



Direct Examination of Edward Leonard

12 A That's correct.
13 Q And the photograph, as it's there, was
14 taken and truly and accurately depicts the area as

15 it existed on January 19th of 19957?

# e w
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Direct Examination of Edward Leonard

122

22 o] I'd like to show you what we previously

23 marked as Exhibit Number 2 (tendering docﬁment).

1 Does that depict the same geheral area, just a bit

2 closer in? . 1
3 A Yes, sir.
4 Q Does it truly and accurately depict the

5 scene as it existed on January 19th of 19957

123
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Direct Examination of Edward Leonard
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Q Let me give to you, if I can, Exhibit
Number 3 (tendering document) and ask if you can
identify that for us, please.

A This is Sugarland Run Drive. The picture
is taken looking toward the east end of Sugarland
Run Drive. Depicted to the right is the toe path
and the electrical boxes, which would be on the
south side.

Q Is the bicycle on there?

A The bicycle is located in the middle of

the roadway.
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o] All right. Did you. investigate as to
whether or not the bicycle was in the same location
at or about the time of the impact?
A Yes, I did.
Q And based on that investigation, were you
able to make a determination as to whether, in fact,

it was at the point at or about when the impact took

place?
127

A It was in the proximity of the impact.

Q Okay. Let me if I can, approach.

THE COURT: Yes.
BY MR. VAUGHN:

Q It probably goes without saying, but this
photograph was taken during the course of your
investigation that afternoon?

A That's correct.

Q Okay. The vehicle that's kind of behind

the fire truck --

A Yes, sir.

Q -- on the left-hand side (tendering
document), are you able to identify that particular
vehicle?

A That vehicle was belonging to the
striking part of the -- the driver of the

striking -- striking the bicycle that day.
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Q And what was related to you by the driver
as to how it came to be on that side of the road?

A After the collision, continued eastbound
and made a U-turn in the roadway and pulled off to
the north end portion of the roadway facing
westbound.

Q As you approach that area on Sugarland
Run Drive, are there any markings along the roadway

of any kind that relate to a pathway in that

vicinity?
A No, sir.
Q Is there anything on the roadway itself

that indicates a pathway in that vicinity?

A No, sir.

Q Is there a crosswalk or anything of that
nature where the pathway is located, at least as of
that point in time?

A No, sir.

Q The pathway itself, to your knowledge,
are there any markings on, about, around the pathway
that indicate that it's -- up on the part where the
Halfmann child came from -- that it's approaching an
intersection with Sugarland Run Drive?

130
A No.

Q At the time of this incident on January

19th of 1995, were there any kind of devices,

49



Direct Examination of Edward Leonard
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barriers, whatever phraseology you want to use, on
the pathway that in any way impeded or stopped

persons from coming off the pathway into the

highway?
A No, sir.
Q The pathway itself abuts the highway; is

that a fair statement?

A Yes.

Q And off to the right, there is -- if
you're facing the pathway, off to the right is a --
for lack of a better way to express it, a cut-out,

wheelchair, handicap access?

A Yes, there is.

Q That was in existence on January 19th of
'95?

A Yes, it was.

Q And does the pathway continue on the

opposite side of the road there?
A It does.
Q And is there also a cut-out or a handicap
131
access through that curb on the opposite side?

A Yes, there is.
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134
Q Let me show you what we've marked as
Plaintiff's Exhibit Number 4, and I'd ask if you can

identify that for us, please (tendering document).

A This is the bicycle that was struck
driven -- driven by the young boy.
Q And was that photograph taken the day of

this incident, shortly thereafter, on January 19th

of 19952
A It was.
135
Q Does it truly and accurately depict the

manner in which that bicycle came to look, I should
say, as a result of this collision?

A Yes, sir.
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Direct Examination of Edward Leonard
141
15 Q Again, in an effort to speed things along
16 a little bit, I can show you 6 and 7. If you could
17 tell us by referencing the number that you're
18 describing what that depicts.
13 A This is damage to the striking vehicle.
20 The damage depicts the left front or driver's side
21 quarter panel and headlight being damaged. The
22 damage through the investigation revealed that it
23 was from the striking of the bicycle.
142
1 Q Do those truly and accurately depict the
2 damage to the Jeep vehicle on January 19, 1995, as a
3 result of this collision?
4 A Yes, sir.



Direct Examination of Edward Leonard
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A The impact was the left -- the driver's
side headlight, quarter panel had struck the bicycle
in mid -- the rear of the bicycle.

Q And vis—-a-vis if we -~ well, first of
all, do you know how wide Sugarland Run Drive is at
that point from curb to curb?

A I believe it's about 46 feet in width.

o} Do you know from what expanse -- if you
were measuring from the curb where the pathway is
that he came down to the physical point of the
impact, do you know how far across that drive that
would be?

A Halfway. It measured out approximately

22 feet.



Direct Examination of Edward Leonard

145
6 Q Did you investigate to deteFmine whether
* 7 there were any skid marks on the roadway?
8 A I did.
9 Q Were there?
10 A No, sir.
11 Q Did your investigation reveal any braking

12  activity before the point of impact?
13 A Nothing was revealed of any braking

14 activity, no, sir.
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Direct Examination of Edward Leonard
147
1 Q Did she indicate to you or did she state
2 to you whetherAshe ever saw the child beforxe the
3 point of impact?
4 A No, sir.
‘5 Q Meaning that she related to you she had

6 not seen him?

7 A She had not seen him.

IS

4



Direct Examination of Edward Leonard
149
15 THE WITNESS: At the time of the
16 accident, there were two vehicles parked on the

17 south side of the roadway on Sugarland Run Drive.



Direct Examination of Edward Leonard
150
9 Q Do you know how far from the point of
10 where the intersection and the pathway -- the
11 roadway and the pathway intersect that first vehicle

12 was, how far back?

13 A I'd say approximately 30 feet.
14 Q And is there a house to the right,
15 further back up, as you've described it —-- or maybe

16 I've used that word; I'm good about that -- on
17 Sugarland Run Drive on that right-hand side?
18 A Yes, sir.
19 Q Do you know how far that is up the road
20 from the point of impact?
21 A Approximately 70 feet.
22 Q Do you know how far from where the
23 pathway and Sugarland Run Drive intersect it is
151

1 before you get to Meadowland Elementary School?

2 A To Meadowland Elementary School?
3 (o] Yes, sir.
4 A Probably about two-tenths of a mile.
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Cross Examination of Edward Leonard

156
9 Q And did you determine that there were

10 some green transformer boxes there?

11 A Yes, ma'am.
s A by g
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163
BY MS. SNEE:
Q Sergeant Leonard, did you get in your car

and proceed in the same direction as my client had?

A I did.
Q And where did you start from?
A I was in front of that residence I spoke

about earlier.

Q I'm going to show you what's been
previously marked, and it's Defendant's Exhibit 1
(publishing document to counsel).

Showing you what's been previously marked
as Defendant's Exhibit 1 (tendering document), was
that the direction in which you were proceeding?

A That is correct.

Q is that a fair and accurate description
of what you could see as you were proceeding on
Sugarland Run Drive at the time of this accident?

A At the time, there were vehicles parked
on the south side there.

Q Okay. Taking apart that, is that --

A But the roadway, the residence, yes,
that's correct. And it's headed towards the

eastbound, which is correct.
164

Q And the residence that you had just
stated, is that depicted in Exhibit 1?
A Yes, it is.

Q Where is it?
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A It's on the south side of the roadway.

Q That's the right side of the photograph?
A Right side of the roadway.

Q Okay. And as you went towards where this

accident occurred, were there things to the right

side of the roadway that were permanent in nature?

A Yes, the —--

Q Were they in between you and the bike
path?

A Between me —-

Q In other words, as you're proceeding down
the road -- we've established southbound -- are

there things to your front right —-

A Right.

Q -- that are between you and the bike
path?

A Yes, the green -- I call them transformer

boxes or 