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FILED 
VIRGIN I A: 

IN THE CIRCUIT COURT OF ARLINGTO coufJA: 1 2001 

PGI, INC. ) 
) 

Plaintiff, ) 
) 

<l ~TilE PRODUCTIONS, INC. l 
1\, V"' 555 West 23rd Street ) 

~~'S _ New York, New York 10011 ~ 
\ Serve: Secretary of the Commonwealth ) 

At Law NoCL Ol·-{UO ~ 

) 
Defendant. ) 

VERIFIED MOTION FOR JUDGMENT 

PlaintiffPGI, Inc. ("PGI"), by counsel, states as follows in support of its Motion 

for Judgment: 

PARTIES 

1. PGI is a Delaware corporation with its principal place of business located 

at 2200 Wilson Boulevard, Arlington, Virginia 22201 . 

2. Rathe Productions, Inc. ("Rathe") is a New York corporation with its 

principal place ofbusiness located at 555 West 23rd Street, New York, New York 10011. 

3. PGI is an international event and communications agency that creates, 

produces and markets exhibitions, conferences, consumer events and corporate meetings. 

4. PGI provides a variety of services in creating and operating an exhibition 

or show for its clients. Exhibition services encompass show management and include 

vendor invitation, scheduling, logistics, advertising and supervision for both PGI and 

client-owned events. 
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5. Rathe Productions, Inc. is a specialty producer which cre~i-ts;~, ---

interiors, exposition pavilions, and special display constructions for industry and 

government. 

STATEMENT OF FACTS 

6. Beginning in the Spring of 1997, Rathe and PGI provided exposition 

management, logistics, display and financial services to the Smithsonian Institution 

("Smithsonian") for "America' s Smithsonian Exposition", a traveling museum show 

which displayed a variety of historic and cultural exhibits in selected cities in the United 

States ("the Exposition"). 

7. The Smithsonian had raised an initial capital contribution of forty million 

dollars from corporate sponsors to support the Exhibitio s plann.a..tour ofi en cities. 

After touring five cities, the initial capital contribution was exhausted and the 

Smithsonian solicited bids for private operation and management of the Exposition. 

8. PGI and Rathe submitted a proposal to manage and operate the Exposition 

and the Smithsonian selected the PGI!Rathe proposal. PGI and Rathe then engaged 

O'Dell & Simms to function as the corporate fundraiser to solicit additional corporate 

sponsorships to continue the Exposition. 

9. Existing corporate sponsors were unwilling to continue financial support 

for the Exposition and additional corporate sponsors were unable to contribute sufficient 

funding to sustain the Exhibition. As a result, in the Fall of 1997, the -Exposition ended 

after visiting eight of the ten planned locations. 

10. PGI invoiced the Smithsonian for services performed managing the 

Exhibition in Portland, Oregon, Birmingham, Alabama and San Jose, California. 

2 
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However, as the Exposition's finances were exhausted, PGI, Rathe and Odell & Simms 

were not reimbursed for direct expenses incurred in producing, managing and executing 

the Exposition. 

11 . Although the Exhibition concluded prematurely, the Smithsonian was 

encouraged by the attendance figures experienced at Exposition locations. As a result, 

the Smithsonian asked PGI and Rathe to conduct a market study (the "Market Study") 

examining the feasibility of producing a self-funded and self-sustaining international 

"America's Smithsonian Exposition" at a cost of $250,000. Odell & Simms was 

retained to pr.ovide fundraising advice to PGI and Rathe for the Market Study. 

12. During the Spring of 1998, PGI, with minimal assistance from Rathe, 

conducted the Market Study which concluded the risks of an international exposition or 

festival did not justify the potential rewards to the Smithsonian. 

13 . PGI Executive C.B. Wismar presented the Market Study findings and 

recommendation to the Smithsonian's leadership and the results were accepted. After 

completion and submission of the Market Study, PGI, on behalf of Rathe and Odell & 

Simms, invoiced the Smithsonian for the study's agreed cost of $250,000 and also 

submitted PGI's invoices for the Exposition's management by PGI and Rathe. (Exhibit 

A) 

14. Despite PGI's demand, the Smithsonian did not pay either the Exhibition' s 

direct expenses or the Market Study invoices. 

15. Given the Smithsonian's refusal to pay PGI and Rathe for the Market 

Study, in the Summer of 1998, PGI's and Rathe's executive leadership met at PGI offices 

in Arlington, Virginia. At that meeting, Rathe's President, Robert Rathe, and PGI' s 
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Chief Executive Officer, Darryl Hartley-Leonard, agreed that Rathe should continue 

efforts to collect amounts owed for the Market Study as Rathe had a continuing business 

relationship with the Smithsonian to produce museum display cases. 

16. Robert Rathe also agreed to divide evenly between PGI and Rathe any 

amount Rathe obtained from the Smithsonian. PGI and Rathe would then pay Odell & 

Simms from these proceeds for its contribution to the Market Study. 

17. Despite receiving payment for the Market Study, Rathe willfully 

concealed the Smithsonian's payment for the Market Study and deliberately converted 

PGI's portion of the payment by keeping those funds for Rathe. 

18. It was not unfil December 2000 that Cynthia Engel, PGI's President, 

learned from John Simms, President of Odell & Simms that the Smithsonian paid Rathe 

in July 2000 the $250,000 owed for the Market Study. Upon information and belief, the 

Smithsonian check for the $250,000 was made payable to the order of both PGI and 

Rathe. 

19. After learning the Smithsonian paid Rathe the $250,000, Cynthia Engel 

called Rathe's Comptroller and demanded Rathe release PGI's funds. Rathe's 

Comptroller refused to release PGI's portion ofthe Smithsonian's payment. 

20. In addition, Cynthia Engel made a written demand on Rathe to release to 

PGI $125,000 representing PGI's portion of the Market Study payment. 

21. Despite PGI' s demand, Rathe has intentionally and consciously 

disregarded PGI's right to payment and has repeatedly refused to release PGI's funds . 

22. Rathe presently owes PGI a total amount of$125,000. 

4 
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COUNT ONE 
CONVERSION 

23. PGI ~ncorporates the allegations of Paragraph 1 through 22 as if set forth 

fully herein. 

24. By receiving the $250,000 Market Study payment from the Smithsonian, 

Rathe exercised control over $125,000 of funds that belong to PGI' s. 

25. After failing to tender to PGI the funds the Smithsonian had entrusted to 

Rathe for PGI, Rathe's continued exercise of control over PGI' s $125,000 was wrongful. 

26. Rathe has improperly converted to its own use $125,000 ofPGI's funds 

and has denied PGI its rightful possession and use of these funds . 

WHEREFORE, PGI requests this Court award compensatory damages in the 

amount of$125,000, punitive damages in the amount of at least $250,000, plus interest, 

attorney's fees, costs and any other relief the Court deems appropriate. 

COUNT TWO 
ASSUMPSIT 

27. PGI incorporates the allegations of Paragraph 1 through 26 as if set forth 

fully herein. 

28. By performing the Market Study, PGI conferred a business benefit on 

Rathe. 

29. Rathe knowingly accepted the benefit by receiving and retaining the 

Smithsonian's $250,000 payment for the Market Study performed by PGI and Rathe. 

30. PGI had a reasonable expectation of payment for services performed. 
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31 . Rathe should have reasonably expected to pay PGI for the services 

performed. 

32. Under the circumstances, Rathe's retention of the benefit conferred 

without paying for its value is inequitable and has damaged PGI in the amount of at least 

$125,000. 

WHEREFORE, PGI requests this Court award compensatory damages in 

the amount of$125,000, plus interest, attorney's fees, costs and any other reliefthe Court 

deems appropriate. 

McGuire Woods LLP 
1750 Tysons Boulevard, Suite 1800 
McLean, Virginia 221 02 
Phone; (703)-712-5000 
Fax: (703 )-712-5050 

PGI, INC. 
ByCoWlsel 
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AFFIDAVIT 

This day Cynthia Engel appeared before me an~ stated under oath as follows: 

1. I am an adult citizen of the Commonwealth of Virginia over the age of eighteen. 

2. I am the President and Chief Operating Officer ofPGI, Inc. and I am authorized 

to make this affidavit. 

3. I have read the foregoing Motion for Judgment against Rathe Productions, Inc. 

and state the allegations therein are true and accurate. 

4. Based on information and belief, defendant Rathe Productions, Inc. is a New 

York corporation with its principal place ofbusiness located at 555 West 23rd 

Street, New York, New York 10011. 

PGI, Inc. 

By: 

Commission Expires.J_b 
/J. v(,i.:Notary Public 

J-c',~ Zt}£A 
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.. . . ., ·' 

PGI 

F'rod:Jc:io!1 Group lniErno::onol 

21\0 NOTICE 

Mr. John Cobert, Director, Office of Contracting 
Smithsonian 
955 L'Enfant Plaza, S.W. 
Suite P-114 
Washington, be 20024 

September 9, 1998 

Dear Mr. Cobert: 

In keeping with the agreement between the Smithsonian Institution and Rathe/PGI for an 
in-depth study of the feasibility of a global tour similar in scope to the "America's 
Smithsonian" exhibition, Rathe/PGI, with support of O'Dell & Simms, have undertaken a 
worldwide research project. 

The findings and conclusions of that project have been presented to the Smithsonian in 
-written and verbal presentations on several occasions and the ensuing discussions (both 
internal to the Smithsonian and with Rathe/PGI) have led to the conclusion that a similar 
program will not be feasible within the guidelines established- self-funded, self­
s~staining and profitable - even with the questionable support of the Board of Regents 
and museum Directors. The most recent conversation with Mr.- Marc Pachter, and Mr. 
Dan Stevenson presented a quite divergent prospective on an international venture- one 
built around the "festival" concept similar to the American Folklife Festival held annually 
on the National Mall. Mr. Pachter was quite convincing in his view that the Board of 
Regents, the various museum Directors and the United States Congress would not be 
interested in an artifact-based international tour similar in scope and theme to "America's 
Smithsonian". He also questioned whether a festival tour would have the attraction and 
generate the interest that would allow it to be self-funding and self-sustaining. 

Although intriguing, the concept of a festival is quite different than the original basis of 
the Rathe/PGI study. With that in focus, we have engaged in further feasibility 
exploration on the viability of the festival and have reached the conclusion that the risks 
do not justify the potential rewards and that the value to the Smithsonian as well as 
Rathe/PGI is minimal. · 
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With this as background, we are focused to conclude that an international festival tour 
"brande~, as a Smithsonian venture which would be made possible through significant 
corporate sponsorship and local funding is not feasible. In keeping .with the 
Smithsonian!Rathe/PGI agreement dated May 9, 1997, we are therefore presenting the 
enclosed invoice in the amount of $250,000, ·payment of which will conclude this 
feasibility study and will transfer all rights to research information and findings to the 
Smithsonian Institution for any additional right and use. 

Also enclosed are copies of previously submitted invoices for reimbursement in 
connection with tour stops in Birmingham, Portland, 'San Jose, and prospective stops in 
Charlotte and Honolulu. · .. 

We have greatly valued our involvement with the Smithsonian through the conclusion of 
the "America's Smithsonian" exhibition tour and the ensuing research and evaluation of 
possible international ventures. 

Should you have any questions or concerns, please feel free to contact me at (703)312-
9148. 

Sincerely, 

~~CZ~crb( 
President and Chief Operating Officer 

cc: Connie Newman 

9 
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J?GI 

Produclicn Grcup 1:1tc-rncficr.ol 

J..~ litt;tc:n. \ 'A 2L~·O l<':~- _;~ 

t e:·l 70~ . .:-:;:s .c.~s-l 

rex :-c:3 .~~ 5.172J 

Bill to: 
Smithsonian 
955 L'Enfant Plaza, S.W. 
SuiteP-114 
Washington, DC 20024 
Attn: John Cobert, Director 

CODE ·-·· 

FEASIBILITY STUDY 

Invoice Number: 0007657H-IN 
Invoice Date: 8/7/98 
2ND REQUEST 
DUE: September 19, 1998 

AMOUNT. · 

EXPO Management fee due in connection with completion 
of feasibility study $ 250,000.00 

TOTAL DUE $ 250,000.00 

cc: Connie Newman 

10 



VI RG INI A: .... i. FILED 
IN THE CIRCUIT COURT OF ARLINGTON C tTT.tAR 2 0 2001 

PGI, INC. 

Plaintiff, 

v. 

RATHE PRODUCTIONS, INC. 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

At Law No. CLOl-100 

VERIFIED ANSWER AND GROUNDS OF DEFENSE 

Defendant Rathe Productions, Inc., answers the Verified Motion For Judgment as 

follows: 

I . Admitted. 

2. Admitted. 

3. Admitted. 

4. Admitted. 

5. Admitted. 

6. Admitted. 

7. Admitted. 

8. Denied. 

9. Admitted. 

I 0. Admitted. 

11 . Admitted. 

11 



12. Denied. 

13. Admitted. 

14. Admitted. 

15. Admitted. 

16. Denied. 

17. Denied. 

18. Denied. 

19. Admitted that Rathe refused PGI's demand, but otherwise deny. 

20. Admitted that demand was made and refused, but otherwise deny. 

21. Denied .. 

22. Denied. 

23 . Defendant incorporates its answers to Paragraph 1 through 22 as if set forth fully 

herein. 

24. Denied. 

25. Denied. 

26. Denied. 

27. Defendant incorporates its answers to Paragraph 1 through 26 as if set forth fully 

herein. 

28. Denied. 

29. Denied. 

30. Denied. 

31. Denied. 

2 
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32. Denied. 

Defendant denies that Plaintiff is entitled to the relief requested or any relief whatsoever. 

All allegations not admitted or denied above to which a response is required are denied. 

AFFIRMATIVE DEFENSES 

Defendant, in addition to denying that Plaintiff is entitled to the relief requested in 

Plaintiffs Verified Motion For Judgment or to any relief whatsoever, asserts Plaintiff is 

precluded from its claim against defendant based on the following affirmative defenses: 

FIRST AFFIRMATIVE DEFENSE 

Plaintiffs claims are barred by waiver. 

SECOND AFFIRMATIVE DEFENSE 

Plaintiffs claims are barred by estoppel. 

THIRD AFFIRMATIVE DEFENSE 

Plaintiffs claims are barred because they fail to state claims upon which relief may be 

granted. 

FOURTH AFFIRMATIVE DEFENSE 

Plaintiffs claims are barred by laches. 

FIFTH AFFIRMATIVE DEFENSE 

Plaintiffs claims are barred by Plaintiffs own actions in performing additional work and 

incurring additional costs and charges without first obtaining Defendant's written approval and 

consent. 

SIXTH AFFIRMATIVE DEFENSE 

Plaintiffs claims are barred by the Statute of Frauds. 

3 
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SEVENTH AFFIRMATIVE DEFENSE 

Defendant reserves the right to assert any additional or further affirmative defenses which 

may arise in the course of this proceeding. 

WHEREFORE Defendant pray that Plaintiffs Verified Motion For Judgment be 

dismissed with prejudice, that the Defendants be awarded their costs in this matter, and such 

further relief as the Court deems just and proper. 

Edward J. Tolchin, Esquire VSB# 
Fettmann, Tolchin & Majors, P.C. 
10615 Judicial Drive, Suite 502 
Fairfax, Virginia 22030 
703-385-9500 
703-385-9893 (Facsimile) 
Counsel for Defendant 

RATHE PRODUCTIONS, INC. 
Defendant, By Counsel 

VERIFICATION 

I have read the foregoing Answer and Grounds of Defense and, on behalf of Rathe 
Productions, Inc. of which I am Executive Vice President, I affirm that the answers herein are 
true to the best of my belief. 

Richard Rathe, for Rathe Productions, Inc. 

CERTIFICATE OF SERVICE 

I hereby certify that on2.Q_~arch, 2001, a true copy of Defendant's Verified Answer and 
Grounds of Defense was sent by first class mail, postage pre-paid, to JohnS. Jenkins, Jr., 
Esquire, at McGuire Woods LLP, 1750 Tysons Boulev~cLean, Virginia 22102. 

Edward J. Tolchin 

4 
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RATHE Fax:2122425676 Mar 20 '01 13:33 P.02 ____ _ 

03/19 '01 16!20 F~<: 7033859893 

SEVENTH AFFIRMATIVE DEFENSE 

Defendant re.icrves the right to a..~c;cn any additional or further affirmative defenses which 

may arise in the course of this proceed in&. 

WHEREFORE Defendant pra)' ~hat Plaintiffs Verifie-d Motion For Judgment be 

dismissed with prejudice, that the Defendc.nl~ be nwnrded their c.osts in this matter, and such 

further relief ss the Court deems jusl fnd proper. 

F..dward J. Tolchin, Esquire VSB# 
Fettmann. Tolchin &.. Majors, P.C. 
1 0615 Judicial Drive, Suite 502 
Fairfax, Virginia 22030 
703-385-9500 
703-385·9893 (Facsimile) 
Counsel for Pefendant 

RA TilE PRODUCTIONS~ INC. 
Defendant, lly Counsel 

VERIFICATION 

1 have read the foregoing Answer and Grounds of Defense and, on bchnlf of R.nthc 
Produ¢tions, Inc. Q[ which I am Exocutiv() Vice President, I~ that the answers herein arc 
true to the best of my belief. 

l hereby certify that on_ March, 200 l, a true copy of Defendant's V erlfied Answer and 
Groun\i~C of~fense was sent by ftrStclass mail, postage pre-paid. to JohnS. Jenkins, Jr., 
.H.Gquire, a.t McGuire Woods LLP, 1750 Tysons Boulevard, Suite 1800, Melc~n, Virginia 2210;l. 

F~W'lltrd J, Tolchin 
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VIRGINIA: 

IN THE CIRCillT COURT OF ARLINGTON COUNTY 

PGI, INC. 

Plaintiff, 

v. 

RATHE PRODUCTIONS, INC. 

Defendant. 

) 
) 
) 

) 

) 
) 
) 

) 
) ___________________________ ) 

CL 01-100 

APF~ 1 o 2001 

11VID A. B~Ll, C:er!\ 
. • l i~i i i :;Jt·~ il Co~l iit'/ VA 

. _ D;=;uty Cleri< 

MOTION TO CONSOLIDATE ACTIONS FOR TRIAL 

Plaintiff PGI, Inc. ("PGr'), by counsel, moves the Court for entry of an Order 

consolidating this action for trial. with CL 01-171, styled as Odell. Simms & Associates. 

Inc. v. PGL Inc. and Rathe Productions. Inc, currently pending before this Court. In 

support of its Motion, PGI states as follows: 

I. On February I, 2001, PGI filed its verified Motion for Judgment ("CL 01-

100") seeking to recover $125,000 in compensatory damages and punitive damages 

resulting from Rathe Production, Inc's ("Rathe") conversion of funds paid by the 

Smithsonian Institution ("Smithsonian") to Rathe and PGI for conducting a feasibility 

study (the "Feasibility Study") pursuant their contract with the Smithsonian (the "Notice 

to Proceed"). (See Exhibit A.) PGI further alleged that the Smithsonian paid $250,000 to 

Rathe by check made payable to Rathe/PGI and that Rathe, having negotiated the 

Smithsonian's check, wrongfully converted the $125,000 belonging to PGI. 

2. On March 1, 2001, Odell, Simms & Associates ("OSA") filed its Motion 

for Judgment ("CL-0 1-I 7 I") seeking to recover $50,000 in compensatory damages from 

Rathe and PGI for their alleged breach of contract with OSA. OSA alleged that Rathe 

16 



and PGI contracted with OSA for services and products to support Rathe and PGI in 

performing the Smithsonian Feasibility Study and that Rathe and PGI failed to pay for 

such services and products when invoiced after receiving payment from the Smithsonian. 

3. On March 20, 2001, Rathe fil ed its Answer and Grounds ofDefense to CL 

01-100 and denied receiving any payment from the Smithsonian for the Feasibility Study 

or converting PGI's funds. 

4 . On March 26, 2001, PGI filed its Answer and Grounds of Defense to CL-

171 denying liability to OSA as PGI has not received any payment from the Smithsonian 

or Rathe for the Feasibility Study and asserting cross-claims against Rathe that repeat the 

same conversion and assumpsit claims PGI asserted in CL-1 00. Rathe has yet to file its 

Answer and Grounds of Defense in CL 01-171 . 

5. Trial of CL 0 1-l 00 is scheduled for November 14-15, 2001. 

6. PGI' s claims in CL 01-100, cross-claims in CL 01-171 and OSA' s claims 

in CL 01-171 should be consolidated for trial. This Court enjoys 

"the inherent power to order that several causes pending 
before it be tried together where they are the same nature, 
arise from the same act or transaction, involve the same or 
like issues, depend substantially upon the same evidence, 
even thought it may vary in its details in fixing 
responsibility, and where such trial will not prejudice the 
substantial rights of any party." 

Clark v. Kimnacb, 198 Va. 737, 745 (1957). See also, Tazwell Oil Co., Inc. v. United 

Virginia Bank, 243 Va. 94, 109 (1992) (relying on Commonwealth v. Pembroke 

Limestone Works, 145 Va. 476, 487 (1926) to affirm the trial court's inherent authority 

to consolidate cases for trial). 

2 
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7. In this case, PGI's claims in CL 01-100, cross-claims in CL 01-171 and 

OSA's claims in CL 01-171 arise from the same core of operative facts. Briefly, the 

parties respective claims arise out of a May 1997 agreement between the Smithsonian, 

PGI and Rathe to produce the Smithsonian's "America's Smithsonian Exhibition" (the 

"Exhibition"). In Section Two of the Notice to Proceed, PGI and Rathe agreed to 

conduct a study of the Feasibility Study examining potential production of the Exhibition 

on an international tour. In Section Three, the Smithsonian agreed to pay Rathe and PGI 

$250,000 compensation for the Feasibility Study in the event Rathe and PGI 

recommended against producing the Exhibition on an international tour. PGI and Rathe 

presented the Feasibility Study to the Smithsonran in March 1998 and recommended 

against an international Exhibition. 

8. Rathe and PGI sought OSA's assistance in completing the Feasibility 

Study. Under the participation arrangement, OSA was to receive $50,000 from Rathe 

and PGI ($25,000 from each) upon completion of the study and receipt of the 

Smithsonian's payment. As the Smithsonian paid the $250,000 Feasibility Study fee to 

Rathe and not PGI, and Rathe has not paid PGI or OSA amounts properly due under the 

Notice to Proceed, PGI filed CL 01-100 and OSA filed CL 01-171 to recover amounts 

owed for services performed in conducting the Feasibility Study. 

9. As both CL 01-100 and CL 01-171 arise from the same transaction, 

involve the same issues and will depend on the same evidence, consolidation of these 

cases for trial is appropriate. 

WHEREFORE, PGI moves this Court for entry of an Order consolidating CL 01-

100 and CL 0 1-171 for trial. 

3 
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McGuire Woods LLP 
1750 Tysons Boulevard, Suite 1800 
McLean, Virginia 22102 
Phone: (703)-712-5000 
Fax: (703)-712-5050 

PGI, INC. 
By Counsel 
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CERTIFICATE OF SERVICE 

I hereby certify that a true and exact copy of this Motion to Consolidate was 
served, via first class mail, postage prepaid on April 18, 2001: 

Robert R. Sparks Jr., Esq. 
Herge, Sparks & Christopher, LLP 
6862 Elm Street, Suite 360 
McLean, VA 22101 
Counsel for OS&A 

Edward J. Tolchin, Esq. 
Fettmann, Tolchin & Majors, PC 
10615 Judicial Drive, Suite 502 
Fairfax, VA 22030 
Counsel for Rathe Productions , Inc. 
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SMITHSONIAN INSTITUTION 
Office of Contracting 

Mr. Richard Rathe 
Executive Vice President 
Rathe Productions Incorporated 
555 West 23'd Street 
New York, NY I 001 I 

Mr. Mark N. Sirangelo 
Chairman and CEO 

955 L'Enfant Plaza, S.W., Suite P-114 
Washington, D.C. 20560 

May 12, 1997 

Production Group International, Inc. 
2200 Wilson Boulevard 
Arlington, VA 22201-3324 

RE: Notice to Proceed 

Gentlemen: 

(202) 287-3343 
Fax (202) 287-2008 

Writer's Direct Number (202) 287-3580 

The Smithsonian is excited at the prospect of bringing m<;>re efficiency, and therefore greater 
access, to the America's Smithsonian Exhibition ("ASE"), both in the United States and potentially 
internationally. Based upon Rathe/PGI's proposal, dated January 30, 1997, in response to Smithsonian's 
December 19, 1996 Request for Proposals, and Rathe's best and final offer dated February 21, 1997, the 
Smithsonian is confident that Rathe/PGI, together with its proposed team, will provide the management 
and production expertise needed to bring new levels of success to ASE and to launch a similar and even 
more successful international exhibition. 

This Jetter serves to formally notify Rathe/PGI that it has been chosen as the exclusive contractor 
of the Smithsonian Institution for management and production of the remainder of ASE, as detailed in 
Section I. below, subject to negotiation and execution of a final agreement. This letter also authorizes 
Rathe/PGI, in anticipation of an executed agreement, as the exclusive producer of a similar international 
tour, provided that Rathe/PGI recommends taking such an exhibition outside of the U.S. as set forth in 
Section 3. below. The following outlines the general structure of our new relationship: 

I. Management and Production of U.S. Tour: 

a. Portland Ore~on Venue: Beginning with the opening of the Portland, Oregon venue and 
in preparation for Rathe/PGI's assumption of the management and production of the 
remainder of the U.S. tour, Rathe/PGI shall assist the Smithsonian in review and 
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Messrs. Rathe & Sirangelo 
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analysis of all aspects of ASE, with the goals of creating a more efficient exhibition 
design and identifying potential time and cost saving measures, both for the Portland 
venue, where possible, and for all future U.S. venues. We accept Rathe/PGJ's offer to 
provide these services to the Smithsonian at no cost, subject to Smithsonian's 
authorization of Rathe/PGI as the exclusive producer of the international tour, which 
authorization is set forth in Section 3. below. 

1. Transition: Initial meetings were held in Portland on April 2"d and 3'd with 
Smithsonian staff and Rathe/PGI to familiarize Rathe/PGI with the details of the 
exhibition and to discuss how the transition from Smithsonian to Rathe/PGI will 
be handled at the end of the exhibition 's run in Portland. The Smithsonian will 
provide contract summaries for each contractor currently involved with ASE to 
Rathe/PGI and shall additionally forward all relevant budget and financial data 
related to ASE to Rathe/PGI. 

11. Agreement: An agreement between Smithsonian and Rathe/PGl, outlining the 
details for Rathe/PGI to assume the production and management of ASE is being 
drafted by the Smithsonian's Office ofContraeting("SfOC") and will be 
forwarded to you for review. In the eventthat Smithson raw and Rathe/PGI are 
unable to enter into an agreement for production and management of ASE, 
Smithsonian shall compensate Rathe/PGI on a time· and materials basis for work 
performed by its staff in conjunetion with the Portland venue,jncluding other 
reasonable direct costs such as travel, including meals, lodging and 
transportation. 

b. Future US Venues: Provided an agreement has been entered into between Rathe/PGI 
and Smithsonian, Rathe/PGI shall assume full responsibility as exclusive contractor for 
ASE beginning with the de-installation of the exhibition in Portland and transport to the 
Birmingham, Alabama venue (provided full funding is acquired for that venue). If the 
Birmingham venue is canceled, Smithsonian shall be responsible for de-installation in 
Portland and transport of the exhibition to storage. Rathe/PGI's responsibility shall then 
begin with the subsequent move from storage to the next approved venue. Rathe/PG.I as 
contractor shall provide full management and production services for the remainder of 
the U.S. Tour, which shall include up to five venues after the Portland venue. 

1. Selection of Future Venues: While selection of venues shall be made in 
consultation with Rathe/PGI, final determination to take ASE to any venue shall 
be at the sole discretion of the Smithsonian. 

(1) Funding Statement: In evaluating potential future U.S. venues, 
Rathe/PGI shall forward to Smithsonian for its approval a schedule 
setting forth the dates on which Rathe/PGI shall provide a funding 
statement, comprehensive business plan, and proposed budget to the 
Smithsonian for its review and approval, including the last date on 
which Rathe/PGI will have obtained the requisite funding, which date 
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shall be no later than ~ixty (60) days prior to the anticipated opening for 
that venue. 

(2) Business Plan/Budget: The comprehensive business plan and proposed 
budget for the venue will include income projections (including fund­
raising, concessions, and so forth), the management fee and reasonable 
estimate of travel-related out-of-pocket expenses (as set forth in Section 
l.b.vi. below), and all costs related to the venue, which do not exceed 
the stated income requirements. Smithsonian shall have ten (l 0) 
business days to review the budget and request clarifications. Should 
Smithsonian approve the budget, such approval shall be contingent on 
the receipt of all necessary funding for that venue. The Smithsonian 
shall move forward with a particular venue. including the Birmingham. 
Alabama venue. only after confirmed commitments for the requisite 
funding have been received. 

(3) Rejection of Budget: If Smithsonian does not approve the budget and 
the parties cannot timely resolve the matter, Rathe/PGI 's obligations 
with respect to that particular venue shall terminate. Rathe/PGI shall be 
reimbursed for all approved expenses incurred up to the date of 
termination. 

( 4) Fund raising: Rathe/PGI shall raise all funds with respect to each venue 
and instruct donors that such funds be provided to the Smithsonian. 
Rathe/PGI will provide Smithsonian with a list of potential funding 
sources as those sources are identified, for Smithsonian approval. In 
conjunction with Smithsonian's obligation not to move forward with a 
venue until the requisite funding is obtained (or confirmed commitments 
have been received), Rathe/PGI's communications with potential venues 
and contributors must make that known at the outset. Rathe/PGI shall 
submit a preliminary report of potential venue and exploratory costs to 
the Smithsonian for its prior, written approval. 

(5) Failure to Raise Required Funds: IfRathe/PGI does not raise the 
requisite funds within the specified time frame, the venue shall be 
canceled, and only those expenses approved shall be reimbursed, 
including Rathe/PGI's approved expenses. Rathe/PGI shall not be 
entitled to any portion of the management fee. 

ii. Accounting: Upon SmithsoniaH approval of the budget, All funds raised by 
Rathe/PGI's subcontractor shall be placed into a Smithsonian account and shall 
remain under Smithsonian's control. During the exhibition, Rathe/PGI shall 
promptly send invoices to the Smithsonian fund manager for review and 
approval. Smithsonian shall reimburse Rathe/PGI for all invoices within the 
Smithsonian-approved budget and all invoices which are the result of budget 
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overruns and which have been approved in advance by the Smithsonian in 
accordance with Paragraph l .b.iii. below. Smithsonian shall use best efforts to 
reimburse Rathe/PGI within ten (10) business days of receipt of such invoices. 
Rathe/PGI shall provide to Smithsonian written reports of cash usage as 
necessary. 

111. Budget Overruns: Rathe/PGI shall notify Smithsonian in writing of any 
projected budget overruns as soon as such potential overruns become evident, 
for Smithsonian review and approval. 

IV. Convention Center Agreements: Rathe/PGI shall negotiate the license 
agreements with the venue convention centers, with consultation and approval of 
the Smithsonian, by a process to be agreed upon by the parties. Smithsonian 
shall be the signatory on the license agreement for Birmingham, and shall re­
examine with Rathe/PGI the issue of proper signatory for license agreements for 
future U.&. venues. · 

v. Contractors: Rathe/PGI shaU contract for all aspeets.ofthe Exhibition, including 
but not limited to transportation (with the exception of DOE), security, 
installation and de-installation, galas and other special events, and concessions. 
Smithsonian and Rathe/PGI may agree to have Smithsonian assign certain 
existing contracts to Rathe/PGI, or, at Rathe/PGI's election and where 
permissible under existing contracts, Rathe/PGI may enter into a new 
contract(s), subject to Smithsonian ' s approval of the contractor(s) and 
Rathe/PGI's agreement to incorporate certain contractual provisions, including 
but not limited to the Smithsonian Use ofName clause, and Indemnification 
clause. With the submission of the proposed budget for each venue, Rathe/PGI 
shall forward to Smithsonian for its review and approval a listing of all 
subcontractors for supplies and services. Smithsonian shall communicate its 
approval or disapproval to Rathe/PGI within three (3) business days of 
Smithsonian's receipt of the listing. If the Smithsonian does not communicate 
its approval or disapproval to Rathe/PGI within three (3) business days after 
Smithsonian has received the listing, then the Smithsonian will be deemed to 
have given its approval. Rathe/PGI may make reasonable decisions regarding 
subcontractors for supplies and services, prior to receiving Smithsonian 
approval, only in exigent circumstances. 

VJ. Compensation/Revenues: Smithsonian shall pay to Rathe/PGI a management fee 
of not-to-exceed one hundred twenty thousand dollars ($120,000) per venue, 
plus reasonable out-of-pocket travel-related expenses. This management fee, 
and a reasonable estimate of the out-of-pocket expenses, shall be included in the 
approved budget and shall be paid to Rathe/PGI from the funds raised in 
accordance with each venue as described above, at_tht? .. conclusion of the venue. 
All revenues collected for the remainder of the U.S. Tour shall be applied 
towards the U.S. Tour. 
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vu. Reports : Rathe/PGI shall forward monthly reports to the attention of the project 
manager (to be assigned by Smithsonian), with a copy to SIOC at the address 
listed in 2.b. below, indicating current status, anticipated and unanticipated costs, 
and noting any cost savings that have been achieved (as compared to the average 
cost of the venues prior to Birmingham). 

VIII. Insurance: Upon execution of this Notice to Proceed, Rathe/PGI shall obtain the 
insurance noted on page eight of the Smithsonian's "Responses to Questions 
Received From Prospective Offerors," dated January 15, 1997, and shall provide 
the insurance certificates requested therein within thirty (30) days thereafter. 

ix. Representation: The Smithsonian represents to Rathe/PGI that Rathe/PGI shall 
not be held responsible by Smithsonian for outstanding debts or disputes related 
to the U.S. Tour, up to and including the Portland, Oregon venue, which 
outstanding debts and disputes are not related to any acts or omissions of Rathe 
Productions, Inc. or PGI. 

x. Indemnification : Rathe/PGI agrees to indemnify and hold harmless the 
Smithsonian and its museums, its Regents, all Smithsonian officers, agents, 
contractors, and employees, the United States, the corporate partners, and the 
tour sites from any and all claims, liability (including final judgments or 
settlements), costs and expenses, or loss to any person or thing, caused by, or 
arising from, any act or omission of Rathe/PGI, its representatives, agents, 
contractors, subcontractors, employees or servants, and related directly or 
indirectly to any aspect of this Notice to Proceed and eventual written agreement 
or performance of work related th ereto, including injury to, or death of, any of 
Rathe/PGI's contractors, employees or agents, or to a third party unless such 
claims, liability, costs and expenses are attributable to the sole gross negligence 
of the Smithsonian, its museums, Regents, officers, agents, contractors, 
employees, the United States, corporate partners, or the tour sites. 

XI . Agreement: As stated in Section l .a.ii. above, a draft agreement outlining the 
specific details of this arrangement is being drafted by SIOC and will be 
forwarded to you for review. · 

2. Feasibility Study: Upon receipt and acceptance of this Notice to Proceed, Rathe/PGI will 
commence with a study to determine the feasibility of an international tour of an exhibition 
similar in scope to America's Smithsonian. 

a. Results of Study: The feasibility study shall be submitted to Smithsonian no later than 
120 days from the date of execution of this Notice, and should result in an assessment of 
the viability of an international tour, including recommended themes for the exhibition, 
recommended cities and venues, and a financing plan, and should address specifically 
how the proposed tour will maintain the cachet and prestige of the U.S. tour. If 

PGI-0087 

25 



Messrs. Rathe & Sirangelo 
May 9, 1997 
Page 6 

Rathe/PGI needs additional time to complete the feasibility study, Rathe/PGI shall 
submit a written request for prior Smithsonian approval, which approval shall not be 
unreasonably withheld. 

b. Progress Reports/Briefings: Every thirty (30) days, Rathe/PGI shall forward a written 
progress report to the Smithsonian, to the attention of Dan Stevenson, Special 
Assistant, Office of the Assistant Secretary for Ins titutional Advancement, at the 
address below, describing the progress of the study. At the conclusion of the 120-day 
period or earlier, Rathe/PGI shall forward to the Smithsonian its final findings and its 
proposed business plan for the international tour. Additionally, Rathe/PGI will provide 
several briefings for Smithsonian officials on the progress of the study, during the 120-
day period . 

Progress Reports will be sent to the following address: 

Smithsonian Institution 
MRC 027 
I 000 Jefferson Drive, S. W ., SI I 05 
Washington, D.C. 20560 
Attn: Dan Stevenson 

With a copy to: 

Sm ithsoniao- Institution 
Office of Contracting 
955 L'Enfant Plaza, S.W., Suite P-114 
Washington, D.C. 20560 
Attn: John Cobert/Susan Marino 

c. Cost: The cost of the feasibility study shall be borne by Rathe/PGI, subject to the 
provisions of Section 3.a. below. 

3. Ma nagement and Production oflnternational Tour: The Smithsonian reiterates its desire to 
provide international access to the proposed exhibition through a "world tour" and wants to make 
clear its commitment to des ignate Rathe/PGI as the exclusive manager/producer of such a tour. 
Rathe/PGI is hereby authorized, in anticipation of an executed agreement, as the exclusive 
producer of an international tour similar to the America's Smithsonian Exhibition in the U.S., 
provided that Rathe/PGI recommends taking such an exhibition overseas at the conclusion of the 
feasibility study detailed above. Such recommendation must be reasonable, must document the 
economic feasibility to both parties, and must document how the international tour will further 
the vision and strategy of the Smithsonian. 

a. Acceptance o[Recommendation: Smithsonian shall accept the recommendation, subject 
to its right to reasonably disapprove (a) the selection of any specific venue, (b) the 
inclusion of any specific artifacts, (c) any specific aspect of production ofthe Exhibition, 
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(d) any specific aspect of the financing plan, (e) any activity related to licensing or use of 
the Smithsonian name, and/or (f) any relationship of non-sponsors to the tour. Should 
Rathe/PGI require additional information regarding potential sponsors or potential 
sponsorship industries, Rathe/PGI may contact the Smithsonian and arrangements will 
be made to share such information prior to the commencement of the feasibility study, 
provided that no written commitments are entered into between Rathe/PGI and such 
sponsors during the study, and provided all such communications to sponsors are subject 
to Smithsonian review and approval. The Smithsonian shall provide to Rathe/PGI, in 
writing, its specific objections regarding these aspects of the recommendation, and the 
parties agree to work together within an agreed-upon time frame to resolve those issues. 
If Smithsonian and Rathe/PGI cannot reach agreement on Rathe/PGI's recommendation 
for a proposed international tour within that time frame, Smithsonian shall pay to 
Rathe/PGI a not-to-exceed amount of $250,000 as compensat ion for the feasibility study. 
For five (5) years thereafter, prior to Smithsonian seeking an exclusive producer of an 
international tour similar in size and scope to the U.S. Tour and with more than ten ( 1 0) 
venues, the Smithsonian shall give Rathe/PGI a first right to negotiate such international 
tour opportunity. If Rathe/PGI does not accept the Smithsonian's proposal within sixty 
(60) days of receipt thereof, the Smithsonian may negotiate with any other entity for 
production of such a tour. 

b. Recommendation Not to go Forward: If Rathe/PGI recommends upon the conclusion of 
the feasibility study that an international tour would not be feasible at this time, 
Rathe/PGI's obligations for the international tour as stated in this Notice to Proceed and 
as agreed upon by the parties shall terminate and Smithsonian may contract with another 
entity for the production of an international tour. 

c. Agreement: Upon Smithsonian's acceptance ofRathe/PGl's recommendation to move 
forward with an international tour, the parties may commence with negotiation and 
execution of a final agreement for the international tour, for a term of two years. Upon 
conclusion of the initial two-year term for the international tour, the parties may agree to 
extend the tour under a separate agreement. 

d. ComPensation: 

1. License Fee: In exchange for the exclusive license to represent the Smithsonian 
as the sole manager/producer of the international tour, Rathe/PGI shall pay five 
million dollars ($5,000,000) to the Smithsonian. Such payment shall be made 
within thirty (30) days of execution of a written agreement for production of the 
international tour by wire transfer to a bank account designated by the 
Smithsonian. 

II . Rovalties: As additional license fees, Rathe/PGI shall pay to Smithsonian ten 
percent (10%) of the aggregate gross collected revenue from Exhibition 
sponsorsh ips, merchandising, and ticket sales which exceed fifty million dollars 
($50,000,000) up to and including one hundred twenty million dollars 
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($120,000,000). Should the Exhibition bring in revenues of over one hundred 
twenty million dollars ($120,000,000), Rathe/PGI shall pay to Smithsonian 
fifteen percent ( 15%) of the aggregate gross collected revenue in excess of one 
hundred twenty mill ion dollars ($120,000,000) from Exhibition sponsorships, 
merchandising, and ticket sales during the initial two-year term of the 
international tour. 

111. Reimbursement: Rathe/PGI additionally shall reimburse the Smithsonian for the 
amount of ASE management fees paid to Rathe/PGI for the U.S. Tour which are 
not offset by revenue increases and cost savings realized by Rathe/PGI 's 
management and operation of ASE, from revenues Rathe/PGI receives as 
exclusive manager/producer of the international tour. 

Rathe/PGI may make commitments related to ASE on behalf of the Smithsonian, with prior 
Smithsonian approval, until a written agreement for management and production of ASE has been 
executed which shall set forth a formal process for making such commitments. Additionally, all press 
releases or public communications shall be subject to the approval of both Smithsonian and Rathe/PGI. 
This Notice to Proceed is intended to reflect the contents ofRathe/PGI's response to Smithsonian's 
December I 9,1996 Request for Proposal, dated January 30, 1997, and Rathe's best and final Jetter dated 
February 2 1, 1997. lfthere is any conflict among the terms set forth in these documents and the Notice 
to Proceed, the terms of the Notice to Proceed shall take precedence. 

This space intentionally left blank. 
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Please indica. to your acccptaJtU of the Notice to Prooood by il"ning in tJ1o 'pace lnoicat<Xl below 
and returning ono tully-cxocutod copy to the 111\'cnlion ofSuun Marino ofthi' office. Pleaso conlACt M~. 
Marino at (202) 287-3580 or Don Stevenson at (207.) 786-2699 wllh any questions rol11ted lo thi~ Notice 
to Prooood. Tho Smithsonian welcomes your participation in this exciting venture. and look& forw11rd to 
o~tr succc$$f\JI col111boralion over ihc remainder of the U.S. Tour and tho inrornationaltour. 

ACCEPTED AND AGREED: 
RATHE PRODUCTIONS INCORPORATED 

cc: Cons tan co Berry Newman, OUS 
Do.n Stov<.>n!>on, OA~IA 
Marsh11. Shainos, OGC 
John Huerta, OOC 
Su!i!M Marino, SIOC 

Sincerely, .a) ~/~;~~-? 
,4; , /.::--- D-:: I 

/'/ Jo.hn W. Cobor1 
,/ Dtrcctor & 

Contracting Officer 

PRODUCTIONS GROUP. INC. 

Mark N. Sira.ngol 

£~}7 
Date 
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Please indicate your acceptance of th®t=l]f'~signing in the space indicated below 
and returning one fully-executed copy to the attention of Susan Marino of this office. Please contact Ms. 
Marino at (202) 287-3580 or Dan Stevenson at (202) 786-2699 with any questions related to this Notice 
to Proceed. The Smithsonian welcomes your participation in this exciting venture, and looks forward to 
our successful collaboration over the remainder of the U.S. Tour and the international tour. 

ACCEPTED AND AGREED: 
RATHE PRODUCTIONS INCORPORATED 

Richard Rathe 

cc: Constance Berry Newman, OUS 
Dan Stevenson, OASIA 
Marsha Shaines, OGC 
John Huerta, OGC 
Susan Marino, SIOC 

30 

Sincerely, 

liYCk­
~;:~~Cobert 

Director & 
Contracting Officer 

PGI, Inc. 
-~B86r~R9~P,1N£7-

Date 
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VIRGIN I A: 

IN THE CIRCUIT COURT OF ARLINGTON COUNTY 

PGI, INC. 

Plaintiff, 

v. 

RATHE PRODUCTIONS, INC. 

Defendant. 

) 
) 

) 
) 
) 
) 
) 
) 
) ___________________________) 

CL 01-100 

CONSENT ORDER 

This matter came before the Court this 25th day ofMay, 2001, on Plaintiff, PGI, 

Inc.'s Motion to Consolidate Actions for Trial, 

It appearing to the Court, after review of the pleadings filed in this case and in 

CLO 1-171, and by endorsement of counsel below, that the relief requested is appropriate, 

I it is 
3 
8' ORDERED that CL 01-100, styled as PGI. Inc. v. Rathe Productions. Inc., is 
<( 

CONSOLIDATED for trial with CL 01-171 , styled as Odell, Simms & Associates. Inc. v. 

PGI. Inc. & Rathe Productions. Inc. 

AND THIS CAUSE IS CONTINUED. 

Entered this 25th day ofMay, 200 I. /? L I a --' 
{ddt,vl~ 

Circuit Court Judge 
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WE ASK FOR TillS: 

McGuireWoods LLP 
17 50 Tysons Boulevard, Suite 1800 
McLean, Virginia 221 02 
Phone: (703)-712-5000 
Fax: (703)-712-5050 

Christopher T. Craig, Esq. 
Herge, Sparks & Christopher, LLP 
6862 Elm Street, Suite 360 
McLean, VA 22101 

By: t.,·d~ (w•T~ Pf:AMI~S"lokJ) 
Christopher T. raig, Esq. (VSB N . 6983) 
Counsel for OS&A, Inc. 

Edward J. Tolchin, Esq. 
Fettmann, Tolchin & Majors, PC 
10615 Judicial Drive, Suite 502 
Fairfax, VA 22030 

r _,-[ A j ~(.< '/. I fj J r./1 (WITH PE.R.M \SS\0,.~) 
By: ~~ . o ~ '7 3'....J 

Edward J. Tolchin (VSB No. 32654) 
Counsel for Rathe Productions, Inc. 
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VIRGINIA: 

IN THE CIRCUIT COURT OF ARLINGTON COUN Y 
NOV 1 .:·.: 2001 

POI, INC. ) 
) 

Plaintiff, ) 
) 

DAVI D A BEL . 
Circuit Co . ,. . L, Cle rk 
By - urt Ar;mJtc.J Cou:Jt; V.4 

D:::)uty Clerk 

V. ) At Law No. CL01-100 
) 

RATHE PRODUCTIONS, INC. ) 
) 

Defendant. ) 

ODELL, SIMMS & ASSOCIATES, INC. ) 
) 

Plaintiff, ) 
V. ) AtLawNo. CL01-171 

) 
PRODUCTION GROUP INTERN'L ) 

n!k/a POI, INC. ) 
) 

and ) 
) 

RATHE PRODUCTIONS, INC. ) 
) 

Defendant. ) 

DEFENDANT RATHE PRODUCTION, INC.'S MOTION IN LIMINE 

Defendant Rathe Productions, Inc. moves in limine in this matter to require plaintiff PGI, 

Inc. to elect between its two pleaded remedies, conversion or assumpsit, and to offer evidence 

only in support of that remedy which it elects. The grounds for this motion are as follows: 

1. Virginia pennits pleading in the alternative. However, "a litigant cannot pursue to 

judgment or decree two different remedies for his demand. Where one has the choice of two 

remedies, then he must elect." Michie's Jurisprudence, Election of Remedies, § 1. See Morriss 
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v. Scruggs, 147 Va. 166, 173,136 S.E. 655 (1927) ("[w]here one has choice of one of two 

remedies, then he must elect"). 

2. PGI here sues for conversion (CoWlt I) and assumpsit (CoWlt II). It brings no other 

claims. It is well settled that conversion and assumpsit are two different remedies requiring an 

election. "[W]here a person has illegally seized another's personal property and converted it to 

his own use, the owner may bring trespass, trover, detinue or assumpsit. By bringing the action 

of assumpsit, the owner waives all claim for wrongful taking, detention and conversion." Raven 

Red Ash Coal Co. v. Ball, 185 Va. 534, 39 S.E.2d 231 (1946). Accord Schmidt v. Wallinger 125 

Va. 361, 99 S.E. 680,681 (1919) ("The action is specifically designated in the declaration as 

assumpsit; and that form of action, if the plaintiff desired to wa-ive the to , was appropriate for 

the recovery of the money") . 

3. Given the foregoing, PGI cannot prosecute both its conversion and assumpsit claims 

to judgment. It must elect at this time and pursue only that one which it desires. Evidence in 

support of the other remedy should be eliminated from the trial. 

Edward J. Tolchin 
VSB 32654 
Fettmann, Tolchin, & Majors, P.C. 
1 0615 Judicial Drive 
Suite 502 
Fairfax, VA 22030 
703-385-9500 
703-385-9893 (facsimile) 
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Respectfully submitted, 
Rathe Productions, Inc., Defendant 
By CoWlsel 



/ ,.·· 

CERTIFICATE OF SERVICE 

I hereby certify that on November 13, 2001, a true copy of the foregoing 
Defendant Rathe Production, Inc.'s Motion in Limine was sent via hand delivery to John 
S. Jenkins, Jr., Esquire, at McGuire Woods LLP, 1750 Tysons Boulevard, Suite 1800, 
McLean, Virginia 22102, and Christopher Craig, Herge, Sparks and Christopher, 6862 

Elm Street, Suite 360, Vienna, VA 221~----

Edward J. Tolchin 
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VIR GIN lA: 

IN THE CffiCUIT COURT OF ARLINGTON COUNTY 

PGI, Inc., 

Plaintiff, 

v. 

RATHE PRODUCTIONS, INC., 

Defendant. 

ODELL, SIMMS & ASSOCIATES, INC. 

Plaintiff, 

v. 

PGI, INC. 

and 

RATHE PRODUCTIONS, lNG. 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

At Law No. 01-100 

Consolidated With 
At Law No. 01-171 

OPPOSITION TO RATHE PRODUCTIONS INC.'S MOTION IN LIMINE 

COMES NOW Plaintiff, PGI, Inc. ("PGI"), by counsel, and opposes Defendant 

Rathe Productions Inc. ' s ("Rathe") Motion in Limine for the following reasons: 

PGI seeks to recover $125,000 in compensatory damages and $250,000 in 

punitive damages for Rathe's conversion ofPGI's portion of a settlement payment Rathe 

received from the Smithsonian Institution ("Smithsonian") Motion for Judgment ("Mot. 

J.") at~~ 23-26. Also, PGI seeks recovery ofthe $125,000 from Rathe in assumpsit for 

money had and received. Mot. J. at~~ 27-32. Rathe' s Motion seeks to limit PGI's 

I 
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evidence on both counts and requests the Court force PGI to elect a remedy prior to the 

introduction of any evidence. Rathe' s Motion is not well founded as Va. Code Ann. § 

8.01-272 expressly allows joinder of claims sounding in tort and contract in once case, 

provided the claims arise from the same transaction or occurrence. 

Argument 

Va. Code Ann. § 8.01-272 expressly authorizes PGI to plead claims sounding in 

both in tort and contract. Prior to October 1, 1977, a party could not join tort and contract 

claims in a single action. Norfolk Bus Term. v. Sheldon, 188 Va. 288 (1948). However, 

effective October 1, 1977 "Code§ 8.01-272 was adopted, changing the common-law rule 

applicable to misjoinder and expressly permitting a party to join claims in tort with 

claims in contract ifthe claims arose out ofthe same transaction or occurrence." 

MacLellan v. Throckmorton, 235 Va. 341 , 344 (1988); Accord Fox v. Deese, 234 Va. 

412 (1987). As a result, PGI is entitled to plead and prove both its conversion and 

assumpsit claim. 

Rathe' s Motion is nothing more than a disguised misjoinder objection. In sum, 

Rathe argues PGI may plead its alternative theories, but may not put on evidence of both. 

However, Va. Code Ann. § 8.01-272 makes clear that the common-law rules of pleading 

set down in Norfolk Bus Term. no longer apply. Rather, PGI is entitled to plead its 

alternative theories and put on its evidence. To exclude relevant and admissible evidence 

prior to the start of trial is tantamount to a return to the now abrogated misjoinder rule. 

This is no longer the law in Virginia. 

WHEREFORE, PGI respectfully prays for entry of an order denying Rathe's 

Motion in Limine. 
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MCGUIREWOODS LLP 
1750 Tysons Boulevard, Suite 1800 
Tysons Corner 
McLean, Virginia 221 02 
(703) 712-5015 
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CERTIFICATE OF SERVICE 

I hereby c!fy that a true copy of the foregoing Motion in Limine by hand 
delivery on this ~ day ofNovember, 2001 to: 

Christopher T. Craig, Esq. 
Herge, Sparks & Christopher, LLP 
6862 Elm Street, Suite 360 
McLean, VA 22101 
Counsel for OS&A 

Edward J. Tolchin, Esq. 
Fettmann, Tolchin & Majors, PC 
10615 Judicial Drive, Suite 502 
Fairfax, VA 22030 
Counsel for Rathe Productions, Inc. 
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FILED 
VIRGIN I A: 

IN THE CIRCUIT COURT OF ARLINGTON COUNT 

PGI, INC. ) 
) 

Plaintiff, ) 
) 

v. ) At Law No. CL01-100 
) 

RATHE PRODUCTIONS, INC. ) 
) 

Defendant. ) 

ODELL, SIMMS & ASSOCIATES, INC. ) 
) 

Plaintiff, ) 
v. ) At Law No. CL01-171 

) 
PRODUCTION GROUP INTERN' L ) 
n/k/a PGI, INC. ) 

) 
and ) 

) 
RATHE PRODUCTIONS, INC. ) 

) 
Defendant. ) 

DEFENDANT RATHE PRODUCTION, INC.'S RENEWED MOTION TO STRIKE, 
MOTION TO SET ASIDE VERDICT, AND MOTION FOR JUDGMENT IN FAVOR OF 

DEFENDANT RATHE PRODUCTIONS, INC. ON CLAIM OF PGI, INC. 

Defendant Rathe Productions, Inc. ("Rathe") asks that the Court grant its motion to strike 

which the Court took under advisement, set aside the verdict in this matter, and enter judgment in 

favor of Rathe on the claims of PGI, Inc. ("PGI") (Law No. CLO 1-1 00). 1 As we point out below 

and have pointed out in our arguments to the Court, because PGI's claims are based on a breach 

1 Rathe does not seek relief with respect to the judgment in favor of Odell, Simms & 
Associates, Inc. in CLO 1-171. 
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of an alleged contract, yet it asserts a tort, it caMot prove the elements of the tort as a matter of 

law. 

Argument 

A. The Elements of Conversion 

PGI tried this case on the issue of conversion. PGI never sought relief for breach of 

contract. 

"Conversion is the wrongful assumption or exercise of the right of ownership over goods 

or chattels belonging to another in denial of or inconsistent with the owner's rights. An action for 

conversion can be maintained only by the person having a property interest in and entitled to the 

immediate possession of the item alleged to have been wrongfully converted." Economopoulos v. 

Kolaitis, 259 Va. 806,814, 528 S.E.2d 714 (2000) (citing Credit Corp. v. Kaplan, 198 Va. 67, 

75-76, 92 S.E.2d 359,365 (1956), United Leasing Corp. v. Thrift Ins. Corp., 247 Va. 299,305, 

440 S.E.2d 902, 906 (1994)). Thus, in an action for conversion it is essential that the plaintiff 

establish (1) a wrong committed by a defendant in assuming or exercising ownership over an 

item, (2) plaintiffs property interest at the time of the conversion, and (3) plaintiffs immediate 

right to the property at issue. ld 

The evidence in this case by PGI failed to establish any of the three elements of 

conversiOn. 

B. PGI Failed to Establish Element 1 -A Tortiously Wrongful Act by PGI 

PGI provided no evidence which could sustain a jury verdict under Virginia Jaw of a 

"wrongful assumption or exercise of the right of ownership over goods or chattels belonging to 

another." The only possible wrong which PGI put at issue was the alleged breach of Rathe of an 

2 
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agreement between Rathe and PGI to split the $250,000 in three ways - $100,000 to Rathe, 

$100,000 to PGI, and $50,000 to Odell. But a tort claim for conversion does not lie if the wrong 

is a breach of an agreement. See 0/eyar v. Kerr, Trustee, 217 Va. 88, 90, 225 S.E.2d 398, 399-

400 (1976) ("If the cause of complaint be for an act of omission or non-feasance which, without 

proof of a contract to do what was left undone, would not give rise to any cause of action 

(because no duty apart from contract to do what is complained of exists) then the action is 

founded upon contract, and not upon tort"). As the Virginia Supreme Court recently has 

explained in finding that an action in tort will not lie if the basis of the breach of duty is a 

contractual duty: 

In determining whether a cause of action sounds in contract or tort; the source of 
the duty violated must be ascertained .... We have acknowledged that a party can, 
in certain circumstances, show both a breach of contract and a tortious breach of 
duty. Foreign Mission Bd v. Wade, 242 Va. 234,241,409 S.E.2d 144, 148 
(1991 ). However, "the duty tortiously or negligently breached must be a common 
law duty, not one existing between the parties solely by virtue of the contract." Id 
(citing Spence v. Norfolk & W R. R. Co., 92 Va. 102, 116, 22 S.E. 815, 818 
(1895)). 

In Foreign Mission Bd, the plaintiffs alleged that the defendant had failed to use 
ordinary care to protect them from continued sexual abuse. There was an oral 
contract between the parties; however, the plaintiffs brought suit not only for 
breach of contract but also for negligence. We affirmed the trial court's dismissal 
of the negligence count because the plaintiffs sought to "establish a tort action 
based solely on the negligent breach of a contract~al duty with no corresponding 
common law duty." 242 Va. at 241,409 S.E.2d at 148. 

Richmond Metropolitan Authority v. Mcdevitt Street Bovis, Inc. , 256 Va. 553, 507 S.E.2d 344, 

347 (1998). 

Indeed, relying on Mcdevitt Street Bovis, Inc. , the Fourth Circuit recently explained as 

follows in rejecting the same type of conversion claim which PGI has pursued: 

3 
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Under Virginia law, "a party can, in certain circumstances, show both a breach of 
contract and a tortious breach of duty." Richmond Metropolitan Authority v. 
McDevitt, Street, Bovis, Inc., 256 Va. 553, 507 S.E.2d 344, 347 (Va. 1998) 
(internal quotations omitted). The Virgini~ Supreme Court further held that "the 
duty tortiously or negligently breached must be a common law duty, not one 
existing between the parties solely by virtue of the contract." !d. (internal 
quotations omitted). 

A claim for "fraud in the inducement" is not foreclosed by the rule of McDevitt, 
Street, Bovis, Inc., 507 S.E.2d at 348 (citing Flip Mortgage Corp. v. McElhone, 
841 F.2d 531 (4th Cir. 1988)). To make out such a claim, the plaintiff must allege 
facts that demonstrate the defendant's intent (at the time the promises are made) 
never to abide by the terms of the contract. I d. When, as in the instant case, the 
allegations of fraud or conversion "are nothing more than allegations of 
negligent performance of contractual duties," such alleged breaches of duty 
are not actionable in tort. 507 S.E.2d at 34 7. 

Out ofChaos, Ltd. v. Aon Corp:, 2001 U.S. App. LEXIS 17407 (41
h Cir. 2001) (bold supplied; 

footnote omitted). 

Here, the evidence showed no wrong other than a breach of contract. Thus, there could 

be no conversion under Virginia law. 

C. PGI Failed To Establish Elements 2 and 3 --Its Property Interest at the Time 
Of Conversion and Immediate Right to the Money 

Because this was a breach of contract case which PGI tried to dress up as a conversion 

action, it did not, and could not possibly, establish that there was any specific act of conversion. 

It established only that it had a contractual right to the money at issue. Because it could not 

establish any specific act of conversion, it could not establish its property rights at the time of 

conversion or immediate right to the money. It could only establish that at some point-- a day, a 

week, a month, whatever-- after Rathe deposited a check made payable to Rathe (see PGI Trial 

Exhibit 14 ), Rathe had an obligation to pay PGI $100,000 because of an agreement it asserted to 

exist between the parties. Even the date of receipt of the check was uncertain (the only evidence 
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was sometime in August), and there was no evidence of the date of its deposit. Plainly, this lack 

of evidence of a right of ownership and right to immediate possession of money at the time of 

conversion doomed this case as a conversion action. See Economopoulos v. Kolaitis, supra, 259 

Va. at 814 (motion to strike upheld because " [i]n the present case, the Plaintiffs were not entitled 

to the immediate possession of the Treasury bills at the time they allegedly were wrongfully 

converted"). 

D. PGI Has No Law To Support Its Theory that A Breach of Contract Equals A 
Conversion 

At trial, the only case PGI could cite to support its theory that a failure to pay money due 

because of a breach of contract constituted a conversion was Fox Seko Construction, Inc. v. 

Poulin Construction, Inc., 28 Va. Cir. I (Loudoun Cy. 1991 ). This Circuit Court case, which 

predated the Virginia Supreme Court and Fourth Circuit decisions on which Rathe has relied, is 

inconsistent with the later, controlling decisions and, in any event, does not support PGI in the 

least. 

First, the Virginia Supreme Court's Economopoulos decision rejected the type of analysis 

done by Fox Seko. In Economopoulos, the court explained that "[a]n action for conversion can 

be maintained only by the person having a property interest in and entitled to the immediate 

possession of the item alleged to have been wrongfully converted." Economopoulos v. Kolaitis, 

supra, 259 Va. at 814. In Fox Seko, however, the Circuit Court did not find that the plaintiff had 

a property interest in and was entitled to the immediate possession of the item alleged to have 

been wrongfully converted; rather, it reached its conclusion fi nding only that "[a]s of[the time of 

the conversion], neither [of the defendants] had a claim of title to or possession of these funds." 
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Fox Seko, 28 Va. Cir. at 2. 

Second, in Fox Seko, where a defendant received two checks when he should have 

received only one, the circuit held that "when Poulin did not return the funds that were credited 

to the account of Poulin Construction when he became aware that the original check had been 

paid and credited to his account and when Fox Seko demanded the funds be returned, the funds 

were converted." Thus, there was a specific act and time of conversion, and the basis for the 

wrongfulness of the act was not a contract. Fox Seko therefore has no application to our case, 

even were it good law. 

Conclusion 

For the foregoing reasons, this motion should be granted, the verdict in favor of PGI 

should be set aside, and judgment should be entered in favor ofRathe on PGI's claims. 

-~--L4---==~====--------
Edward J. Tolchin, VSB 32654 
Fettmann, Tolchin, & Majors, P.C. 
10615 Judicial Drive 
Suite 502 
Fairfax, VA 22030 
703-385-9500 
703-385-9893 (facsimile) 
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CERTIFICATE OF SERVICE 

I hereby certify that on November 26, 2001, a true copy of the foregoing Defendant Rathe 
Production, Inc. ' S Renewed Motion to Strike, M~tion to Set Aside Verdict, and Motion for 
Judgment in Favor of Defendant Rathe Productions, Inc. on Claim ofPGI, Inc. was sent via 
facsimile and first class mail, postage prepaid to John S. Jenkins, Jr. , Esquire, at McGuire Woods 
LLP, 1750 Tysons Boulevard, Suite 1800, McLean, Virginia 22102, and Christopher Craig, 
Herge, Sparks and Christopher, 6862 Elm Street, Suite 360, Vienna, VA 22101. 

~ 
Edward J. Tolchin 
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PGI, Inc., 

Plaintiff, 

vi. 

RATHE PRODUCTIONS, INC., 

Defendant. 

ODELL, SIMMS & ASSOCIATES, INC. 

Plaintiff, 
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PGI, INC. 

and 

RATHE PRODUCTIONS, INC. 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
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~aw No. 01-100 

Consolidated With 
A~ Law No. 01-171 

PGI. INC.'S CONDITIONAL MOTION FOR A NEW 
TRIAL ON PGI'S CLAIM FOR PUNITIVE DAMAGES 

eputy Clerk 

CONIES NOW, the Plaintiff, PGI, Inc., by counsel, and moves the Court to grant PGI a 

new trial on PGI's punitive damage claim under the conditions and for the reasons stated in the 

attached Memorandum in Support. 

" 

PGI, Inc. 
By Counsel 
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10615 Judicial Drive, Suite 502 
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PGI, Inc., 

Plaintiff, 

v. 

RATHE PRODUCTIONS, INC., 

Defendant. 

ODELL, SIMMS & ASSOCIATES, INC. 

Plaintiff, 

v. 

PGI, INC. 

and 

RATHE PRODUCTIONS, INC. 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

//' 
yAt Law No. 01-100 

Consolidated With 
AJL.aw No. 01-171 

MEMORANDUM IN OPPOSITION TO DEFENDANT RATHE PRODUCTIONS' 
RENEWED MOTION TO STRIKE, MOTION TO SET ASIDE 
VERDICT, AND MOTION FOR JUDGMENT IN FAVOR OF 
DEFENDANT RATHE PRODUCTIONS ON CLAIM OF PGI 

CO.MES NOW Plaintiff, PGI, Inc. ("PGI"), by counsel, and opposes Defendant Rathe 

Productions Inc.'s ("Rathe") Renewed Motion to Strike, Motion to Set Aside Verdict and Motion 

for Judgment in Favor of Defendant Rathe Productions on Claim ofPGI for the following 

reasons: 
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PROCEDURAL HISTORY 

In February 2001, PGI filed its verified Motion for Judgment ("CL 0 1-1 00") seeking to 

recover $125,000 in compensatory damages and punitive damages resulting from Rathe's 

conversion of funds paid by the Smithsonian Institution ("Smithsonian") to settle Rathe 's and 

PGI's claims relating to the Smithsonian Feasibility Study. PGI further alleged that the 

Smithsonian paid $250,000 to Rathe by check made payable to Rathe (the "Smithsonian 

Settlement") and Rathe wrongfully converted funds properly belonging to PGI by failing to pay 

PGI its portion of the $250,000 settlement . 

Similarly, in March 2001, Odell, Simms & Associates ("OSA") filed its Motion for 

Judgment ("CL-0 1-171 ") seeking to recover $50,000 .in compensatory damages from Rathe and 

PGI for their alleged breach of contract with OSA. OSA alleged that Rathe anctPGI contracted 

with OSA for services and products to support Rathe and PGI in performing the Smithsonian 

Feasibility Study and that Rathe and PGI failed to pay for such services and products.1 

Rathe answered PGI's claims by denying it received any payment from the Smithsonian 

for the Feasibility Study or converted PGI's funds . Rathe also answered OSA' s claim by 

denying the existence of a contract between Rathe and OSA. PGI responded to OSA's claim by 

asserting Rathe assumed the OSA contract obligation and cross-claimed against Rathe for 

converting PGI's portion of the Smithsonian Settlement. 

The Court consolidated the cases for trial upon PGI's motion. On November 14th and 

15th, 2001, PGI tried its case against Rathe for conversion before an Arlington County jury. 

Forced to elect its remedy at the outset of trial, PGI elected to proceed on its conversion claim 

rather than its contract claim. PGI argued that Rathe had converted funds belonging to PGI by 

1 Rathe does not challenge the jury's verdict in favor of OSA in CL 01-171. 



wrongfully retaining that portion of the Smithsonian settlement payment which properly 

belonged to PGI, despite PGI's demand for its share of this payment. 

After PGI concluded its case-in-chief, Rathe moved to strike PGI's case for lack of 

evidence. The Court took Rathe's motion under advisement and Rathe elected to defend against 

PGI' s claim of conversion by presenting evidence. Rathe's evidence, in short, relied upon an 

alleged agreement between PGI and Rathe in which PGI allegedly agreed Rathe could retain the 

Smithsonian settlement as an off-set against amounts PGI allegedly owed to Rathe. After the 

close of Rathe's case, Rathe again moved the Court to strike PGI's case. The Court denied 

Rathe's motion. 

The Court submitted the case to the jury after instructing the jury on the applicable law. 

Specifically, the Court instructed the jury to enter judgment in favor ofPGI, if the jury found by 

clear and convincing evidence that Rathe had converted PGI's property. The Court defined 

conversion as "the wrongful exercise of the right of ownership over the goods or chattels 

belonging to another in denial of or inconsistent with the owner's rights." The Court further 

instructed that "an action for conversion can be maintained only by the person having a property 

interest in and entitled to the immediate possession of the item alleged to have been wrongfully 

converted."2 

Importantly, the Court also instructed the jury regarding PGI' s and Rathe's business 

relationship. In CL No. 01-171, OSA sought to hold PGI and Rathe liable, jointly and severally, 

for breach of contract in failing to pay OSA for services performed in support of the Smithsonian 

Feasibility Study. At OSA's request, the Court instructed the jury that a "joint venture exists 

when two or more persons combine in a joint business enterprise for their mutual benefit, with an 

2 Rathe Instruction No. 19. 
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express or implied understanding or agreement that they are to share in the profits or losses of 

the enterprise, and that each is to have a voice in its control and management."3 

After receiving the Court's instructions and after deliberating on the evidence, the jury 

returned a verdict in favor ofPGI and assessed damages against Rathe in the amount of 

$100,000.00 in CL 01-100. As to OSA's contract claim against PGI and Rathe, the jury returned 

a verdict in OSA's favor and assessed damaged in the amount of$50,000 against Rathe alone. 

In its Motion, Rathe boldly asserts the Court must set aside the verdict as contrary to the 

law. Rathe argues the verdict is wrong as a matter oflaw because PGI's claim is based upon a 

contract and, therefore, PGI cannot recover on its conversion claim. The Court, however, should 

deny Rathe's Motion as PGl's conversion claim is not only a recognized claim in Virginia, but 

also plainly supported by the evidence presented at trial. 

ARGUMENT 

I. Rathe Waived its Right to Object as a Matter of Law 

Rathe's Motion seeks to Set Aside the jury' s verdict and enter judgment in its favor under 

Virginia Code§ 8.01-430 because PGI's claim sounds in contract. Rathe alleges that "because 

PGI' s claims are based on a breach of an alleged contract, yet it asserts a tort, it cannot prove the 

elements of the tort as a matter of law." (Def. Mot. At 1-2). By failing to object to the Court's 

instructions to the jury, however, Rathe waived its opportunity to contend the Court erred as a 

matter of law on the issue of conversion. 

A. Rathe Failed to Object to the Court's Instructions When Required 

Rathe's failure to preserve its objection to the Court's instruction to the jury on 

PGI' s theory of conversion defeats its Motion to Set Aside the Jury Verdict. Under Virginia law, 

3 OSA Instruction No. H. 
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Rathe was required to object to the Court's instructions to the jury on the conversion claim in 

order to preserve the issue forlater review. Spitzli v. Minson, 231 Va. 12, 17-18 (1986); Holles 

v. Sunrise Terrace. Inc., 257 Va. 131 (1999). Rathe, however, did not object to the Court's 

definitional or finding instructions regarding conversion. In fact, the Court gave Rathe's 

proposed instructions on the legal standard to be applied and the requirements for finding a 

conversion had occurred.4 

Rathe, having received an adverse jury verdict, seeks to attack the verdict reached in 

accordance with its own proposed instructions. Rathe invited to Court to commit the error Rathe 

now complains of in its Motion by tendering its own conversion instruction and by failing to 

object to instructing the jury on PGI' s theory of conversion. Court should deny Rathe's Motion 

because "the parties cannot invite the court to commit an error, and then complain of it." Hilton 

v. Fayen, 196 Va. 860, 867 (1955). 

B. Rathe's Failure to Object Operates as a Waiver 

Rathe waived its right to object and contend the Court erred in failing to rule PGI 

failed to establish conversion as a matter of law. "[W]hen an issue has been submitted to a jury 

under instructions given without objection, such assent constitutes a waiver of any contention 

that the trial court erred in failing to rule as a matter of law on the issue." Holies, 257 Va. at 137. 

Moreover, in Spitzli, the Court found 

"[a]lthough the defendant moved to strike the evidence both at the 
conclusion of the plaintiffs case and at the close of all the 
evidence, we believe his failure to preserve his objections at the 
instruction stage constituted a waiver of any contention that the 
trial court erred in not ruling as a matter of law upon the issues ... ". 

Spitzli, 231 Va. at 17-18. 

4 Rathe Instruction Nos. 14 and 19. 
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Further, noting that failure to object operates as a waiver, the Spitzli Court found a defendant 

"cannot now be heard to say that a verdict arrived at in accordance with [the instruction] must be 

set aside." Id. at 16 (quoting from Godsey v. Tucker~ 196 Va. 469,475 (1954)). 

The record clearly establishes Rathe not only failed to object to the Court's 

instruction on PGI' s theory of conversion, but offered its own instructions on PGI' s theory. The 

Hilton Court unequivocally stated "[ w ]here both plaintiff and defendant have asked for and have 

induced the court to give an instruction upon a given theory of the law, neither will be permitted 

after the verdict to question that theory." Hilton, 196 Va. at 867. Both PGI and Rathe asked for 

and induced the Court to instruct on PGI' s theory of conversion. Having done so, Rathe has 

waived its r.ight to seek a judgment as a matter ef law. 

II. PGI' S Conversion Claim is Proper and Enforceable in Virginia 

Should the Court conclude Rathe has not waived its right to contend the Court 

erred as a matter of law and decide to review the evidence introduced at trial, the Court should 

conclude not only that PGI's conversion claim is proper and enforceable, but also that the jury's 

verdict is supported by the clear and convincing weight ofPGI's evidence. 

A. The Court Must Review All of the Evidence 

Under Virginia Code§ 8.01-430, the trial court may set aside a jury's verdict only 

when the verdict is contrary to the evidence or is without evidence to support it. Kim v. Douval 

~' 259 Va. 752, 755-56 (2000); Lane v. Scott, 220 Va. 758, 581-82 (1979), cert. Denied, 446 

U.S. 986 (1980). The trial judge is under a duty to review all the evidence and may only set 

aside a verdict if"there was no evidence to support the verdict, or that the verdict was plainly 

contrary to the evidence. This conclusion must be drawn from the whole evidence in the 

case .... " T.M. Graves Constr. V. Nat'l Cellulose Corp., 266 Va. 164, 167 (1983) (quoting from 
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Ricketts v. J.G. McCrory Co., 138 Va. 548, 560 (1924)). "Thus on a motion to set aside a jury 

verdict the trial court is required to consider all the evidence." Id. 

In addition "when conflicting inferences have been resolved by a jury and those 

necessarily underlying the conclusion reflected in the verdict are reasonably deducted from the 

evidence, the trial judge should not set the verdict aside." Lane v. Scott, 220 Va. 758, 582 

(1979). Moreover, it is reversible error for the trial judge to set aside a verdict where the 

inferences underlying the verdict are reasonably deductible from the evidence. Sampson v. 

Sampson, 221 Va. 896, 901-02 (1981). 

Applying this standard here, the Court should uphold the jury's verdict. 

B. Rathe Misunderstands its Relationship with PGI 

The bulk of Rathe's complaint surrounds its fundamental misunderstanding of the 

nature ofPGI's case. Rathe asserts PGI can not prove conversion as a matter oflaw because the 

only breach PGI put at issue was Rathe's failure to distribute the Smithsonian Settlement in 

accordance with the parties' agreement. However, as the evidence plainly established, PGI and 

Rathe performed services for the Smithsonian as partners. Although PGI and Rathe never 

finalized a written joint venture agreement, PGI and Rathe functioned as partners in their 

conduct with the Smithsonian and OS A. Although disputed at trial, the jury resolved the conflict 

and found PGI and Rathe were a joint venture. 5 

As instructed by the Court, participants in a joint venture share the profits and 

losses. That both PGI and Rathe understood this principle is clear from the record as PGI and 

Rathe confirmed the funds from the Smithsonian Settlement would be divided evenly after 

5 Rathe defended OSA's claim on the theory the subcontract existed between PGI and OSA and no contact between 
Rathe and OSA existed. The jury found Rathe, and not PGI, liable to OSA. Such a finding necessarily includes a 
finding PGI and Rathe operated as a joint venture. 
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paying OSA. This confirmation reflects the ' 'well established rule in Virginia that in the absence 

of an agreement, express or implied, between partners in respect to their shares in the profits and 

losses of the business, they are to share equally, although they may not have contributed equally 

to the partnership capital." Legum Furniture Corp. v. Levine, 217 Va. 782, 787 (1977). As PGI 

and Rathe did not execute a joint venture contract, these general partnership principles operate to 

establish the duties and responsibilities between joint venturers. I d. 

Moreover, Rathe accepted PGI' s appointment as its agent for collecting the 

amounts owed both PGI and Rathe from the Smithsonian. The evidence established that on 

August 19, 1999, C.B. Wismar, PGI's Executive Vice President, authorized Rathe to represent 

PGI in collecting amounts owed PGI for both the Feasibility Study and America's Smithsonian 

Exhibition. As PGI's agent, Rathe owedPGI a duty of loyalty. That duty includes a prohibition 

on taking a secret profit. Covey v. Kimbrough, 1 Va. Cir. 82 (Richmond 1969). As stated in 

Covey, "(t]he well settled and salutary principle that a person who undertakes to act for another 

shall not, in the ·same matter act for himself, results also in the rule, that all profits made and 

advantage gained by the agent in the execution of the agency belong to the principal." Id. at 84. 

After Rathe received the Smithsonian Settlement, PGI' s entitlement to its portion 

of the payment arose. PGI's right is grounded not only in contract principles; that is the right to 

be paid for work performed, but also in agency and partnership principles. An agent owes his 

principal the duty of loyalty and to refrain from taking a secret profit. Covey, 1 Va. Cir. At 82. 

Joint venturers, like partners, share equally in the profits and loss resulting from their joint 

endeavors. Legum Furniture Corp., 217 Va. at 787. While PGI' s and Rathe's right to the 

Smithsonian Settlement flows from the contract both entered into with the Smithsonian, PGI's 

right to its portion of the Smithsonian Settlement is also based on contract, agency and 
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partnership rights. As a result, PGI's right to the funds converted by Rathe results from Rathe's 

breach of a "common law duty, not one existing between the parties solely by virtue of the 

contract." Richmond Metro. Auth. v. McDevitt Street Bevis, Inc., 256 Va. 553, 558 (1998) 

(emphasis added). 

C. Contract Rights in Property are Subject to Conversion 

Rathe's brief suggests a party can not convert another's property if the property 

rights are grounded in contract. However, the Virginia Supreme Court' s decision in Universal 

C.I. T. Credit Corp. v. Kaplan, 198 Va. 67 ( 1956), cited by Rathe, illustrates the weakness of this 

argument. In Universal C.I.T. Credit, Bailey, a U.S. Navy sailor, entered into a conditional sales 

contract with Natrona Motor Company for the purchase of a car. Natrona, in turn, assigned the 

conditional sales contract to Universal C.I.T.. Under the contract's terms, the vendor retained 

title to the car pending Bailey's full payment of the purchase price. Also, the contract prohibited 

Bailey from selling, encumbering or abandoning the car and upon his default in paying any 

installment, the entire balance would become due and entitle the vendor to repossess the car. 

After making one payment, Bailey defaulted on the contract and sold the car to 

Martin Kaplan, trading as L&M Motors. Kaplan subsequently sold the car to Hewett Motor 

Company. Universal C.I.T. sued Bailey and Kaplan alleging breach of the conditional sales 

contract and conversion and sought return of the car or its value at the time of the conversion. 

The trial court examined the enforceability of Universal C.I.T.'s lien under the conditional sales 

contract as Universal C.I.T. never recorded its lien in Virginia. The trial court concluded 

Universal C.I.T. enjoyed a valid lien on the car Bailey sold to Kaplan at the time of the sale. As 

a result, the trial court found Bailey guilt of conversion and that "appellee [Kaplan] was guilty of 
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conversion upon buying and exercising control over the vehicle inconsistent with the rights of 

the appellant." Id. at 76. 

Universal C.I.T.'s rights in the car existed solely by virtue of the conditional sales 

contract. Absent the contract assigned by the Natrona Motor Company, Universal C.I. T. had no 

other right to the car or to sue for its conversion. Universal C.I.T., by its own terms, stands for 

the proposition that one can convert property of another whose rights in the property are based 

upon exclusively upon a contract. 

ill. PGI Proved Rathe's Conversion by Clear and Convincing Evidence6 

As discussed above, the Court must review all of the evidence to determine whether the 

jury's verdict is contrary to the evidence or without evidenGe to support it. Lane v. Scott, 220 Va. 

758, 581-82 (1979), cert. denied, 446 U.S. 986 (1980). After aecomplisbing itsreYiew, the Court 

should easily conclude the evidence supported the jury's verdict. 

A. Rathe's Secret Retention of PGI's Settlement Payment is 
Wrongful 

The evidence established at trial, by clear and convincing evidence, that Rathe' s 

wrongful retention of the Smithsonian settlement funds deprived PGI of its right to the 

immediate possession of its portion of the settlement proceeds. Conversion is defined as "any 

wrongful exercise or assumption of authority, personally or by procurement, over another's 

goods, depriving him oftheir possession." Universal C.I.T. Credit Corp v. Kaplan, 198 Va. 67, 

75 (1956). In maintaining an action for conversion, the claimant must have "a property interest 

in and [be] entitled to the immediate possession of the item alleged to have been wrongfully 

converted." United Leasing Corp. v. Thrift Ins. Corp., 247 Va. 299, 305 (1994). 

6 While PGI objected to the Court's instruction on standard of proof, and maintains the appropriate standard in 
preponderance of the evidence, the jwy nonetheless found PGI proved its case by the higher standard of proof. 

tf'\ 
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The testimony and evidence established Rathe did not enjoy the right to retain the entire 

Settlement Payment received from the Smithsonian. 

PGI and Rathe contracted with the Smithsonian to perfonn services in support of the 

America's Smithsonian Exhibition and conduct a Feasibility Study. Having failed to receive 

payment for the Feasibility Study and the remaining America's Smithsonian Exhibition 

expenses, PGI and Rathe attempted to collect amounts owed PGI and Rathe. In furtherance of 

this effort, PGI appointed Rathe as PGI' s agent to "represent our company in connection with the 

payment of the $250,000 for the Smithsonian International Feasibility Study." (PGI Tr. Ex. 15). 

In July, 2000, Rathe negotiated and executed the Smithsonian Settlement (PGI. Tr. Ex. 16) and 

then received a Smithsonian check for $250,000 made payable to both Rathe and PGI. At trial, 

the testimony of Cynthia Engel, PGI' s President, established that Rathe never disclosed the 

existence of the Smithsonian Settlement to PGI until PGI discovered from OSA that Rathe, in 

fact, received the $250,000 payment. As a result, by receiving the Rathe/PGI payment from the 

Smithsonian and retaining PGI's portion of the Smithsonian Settlement even after a PGI demand 

for this money, Rathe wrongfully exercised authority over PGI ' s money, thereby depriving PGI 

of its possession. As pled and as shown by the evidence, PGI proved a prima facia case of 

. 7 
convers10n. 

Further, Rathe affirmatively recognized its obligation to pay OSA $50,000 for services it 

performed in supporting Rathe and PGI in the Feasibility Study .8 After receiving the 

7 Interestingly, Rathe, while citing Economopoulos v. Kolatis, 259 Va 806, 814 (2000), ignores the Court's finding 
that a motion to strike must be denied "unless it is conclusively apparent that the plaintiff has 
proved no cause of action." In this case, the Court denied Rathe's Motion to Strike, leading to the only logical 
conclusion that PGI' s evidence was sufficient to maintain its conversion claim. 

8 Importantly, PGI's authorization to pay OSA was not conditioned upon receiving the entire $250,000 Smithsonian 
Settlement. Rather, OSA's entitlement is based on its contract with the Joint Venture and that OSA would be paid 
from whatever amount Rathe ultimately recovered. 

1 1 . 
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Smithsonian Settlement, however, Rathe retained the entire amount and tried to negotiate a lower 

payment with OSA. Moreover, Rathe did not disclose to PGI that it had reached a settlement 

with the Smithsonian or report receiving the Smithsonian Settlement to PGI. The jury correctly 

inferred from this evidence that Rathe attempted to conceal it receipt of the Smithsonian 

Settlement from PGI. From this, the jury could further conclude Rathe's concealment was an 

acknowledgement of its wrongful acts. 

In addition, the jury heard Rathe's testimony claiming that PGI had authorized 

Rathe to retain the Smithsonian Settlement as an offset against amounts Rathe alleged Rathe 

owed PGI. Cynthia· Engel, C.B. Wismar and Darryl Hartley-Leonard all testified no such 

understanding existed. Having heard all the evidence, the jury rejected Rathe's contention and 

found Rathe was not entitled to retain the entire Smithsonian Settlement. Having rejected that 

Rathe's retention of the Smithsonian Settlement with no recognized claim of right to the funds, 

the jury correctly concluded Rathe's conduct was wrongful. Fox Seko v. Poulin Constr. Inc., 28 

Va. Cir. 1, 3 (Loudoun 1991) (finding retention of money without claim of title to or possession 

of funds is wrongful). As a result, the jury's conclusions are supported by the direct evidence 

and all reasonable inferences. 

B. PGI Proved Rathe's Conversion 

The evidence and testimony demonstrated PGI' s right to its portion of the 

Smithsonian Settlement. Richard Rathe testified he negotiated and executed the Smithsonian 

Settlement and received the $250,000 payment by check dated July 25, 2000. At that point, 

PGI's entitlement to its portion ofthe Smithsonian Settlement vested. PGI, as a partner in the 

joint venture, is entitled to share in its revenue. Legum Furniture Corp. v. Levine, 217 Va. 782, 

877 (1977). PGI's right to the $100,000 awarded by the jury is supported by the jury's 
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interpretation of the evidence presented at trial. The jury heard evidence that PGI and Rathe 

performed services for the Smithsonian as partners. Rathe's letter to the Smithsonian of April 

14, 2000, introduced into evidence, reflects Rathe's understanding that any amount recovered 

from the Smithsonian would be divided evenly between PGI and Rathe, after paying OSA 

$50,000. (PGI Tr. Ex. 19). (emphasis added). Rathe's admission that the Smithsonian 

Settlement would be divided evenly with PGI is alone sufficient to establish not only PGI's 

property interest, but also the measure ofPGI's damages. 

Further, Rathe's admission forecloses its argument that PGI' s conversion claim is 

based solely upon the contract.9 Both PGI and Rathe testified concerning their dispute with the 

Smithsonian over amounts owed for the Feasibility Study and America' s Smithsonian 

Exhibition. Rathe testified that the object of his negotiation with the Smithsonian was to recover 

as much money as possible. If the contract, or Rathe's "agreement" with PGI, were the only 

contract at issue, why then negotiate for more than the $250,000 owed under the contract? 

Having heard this evidence, the jury correctly concluded that PGI enjoyed a right to receive half 

the amount recovered and PGI' s right vested upon Rathe's receipt of the Smithsonian Settlement. 

Again, the jury's verdict is supported by an abundance of evidence. 

CONCLUSION 

The Court should deny Rathe's Motion to Set Aside. PGI' s claim against Rathe for its 

secret receipt of the Smithsonian Settlement and retention of amounts properly belonging to PGI 

presents a valid claim under Virginia law. As PGI's partner in a de facto joint venture, Rathe' s 

9 Of note, PGI did not sue on the contract between the Smithsonian, Rathe and PGI. (PGI Tr. Ex. 1 ). Rather PGI 
sued for Rathe's wrongful retention of the corpus of the Smithsonian Settlement after its authorized receipt. 

,.., 
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retention of the entire Smithsonian Settlement amounted to a wrongful conversion ofPGI's 

money. When Rathe received the Smithsonian Settlement and thereafter failed to pay PGI its 

half of the amount received, Rathe's conversion was· complete. Having heard the evidence, the 

jury's verdict is not only supported by evidence, but also correct in law and fact. As a result, the 

Court should deny Rathe's motion and enter judgement in favor ofPGI. 

MCGUIREWOODS LLP 
1750 Tysons Boulevard, Suite 1800 
Tysons Corner 
McLean, Virginia 22102 
(703) 712-5 15 

lA 

Respectfully submitted, 

PGI, Inc. 
By Counsel 
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I ~ereby certify that a true copy of the foreg<;>ing Motion in Limine by hand delivery on 
this _JL day ofDecember, 2001 to: 

Christopher T. Craig, Esq. · 
Herge, Sparks & Christopher, LLP 
6862 Elm Street, Suite 360 
McLean, VA 22101 
Counsel for OS&A 

Edward J. Tolchin, Esq. 
Fettmann, Tolchin & Majors, PC 
10615 Judicial Drive, Suite 502 
Fairfax, VA 22030 
Counsel for Rathe Productions, Inc. 

lt: 

63 



VIRGI N I A: 

IN THE CIRCUIT COURT OF ARLINGTON COUNTY 

PGI, INC. 

Plaintiff, 

v. 

RATHE PRODUCTIONS, INC. 

Defendant. 

ODELL, SIMMS & ASSOCIATES, INC. 

Plaintiff, 
V. 

PRODUCTION GROUP INTERN'L 
n/k/a PGI, INC. et a/. 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

) 
) 
) 
) 
) 
) 
) 
) 
) 

AtLawNo. CLOl-100 

AtLawNo. CLOl-171 

F ILED 
ucc 1 3 2001 

DAVID A. BELL, CLERK 
Arlington County Circuit Co1 
By De9uty Cle 

v 

DEFENDANT RATHE PRODUCTION, INC.'S REPLY IN SUPPORT OF RENEWED 
MOTION TO STRIKE, MOTION TO SET ASIDE VERDICT, AND MOTION FOR 

JUDGMENT IN FAVOR OF DEFENDANT RATHE PRODUCTIONS, INC. 

We write briefly to point out that plaintiff POI's opposition memorandum fails to cite 

controlling law to the Court and misstates the holding of its primary case law support. 

/ / PGI's primary argument is that defendant Rathe waived its motion by not objecting to the 

_/___.·-;orm of the jury instructions, despite its repeated motions to strike both before and after the fact. 

PGI cites 3 cases for this proposition- Spitzli, Godsey and Hilton. PGI also cites Holies, but that 

case is not even close to the facts here. In Holies, the only issue on appeal was the giving of a 

jury instruction to which no objection was made. 

Spitzli, Godsey and Hilton are not on point. Each deals with a failure of a party to notify 

1 
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the court of an objection to putting an issue to the jury. That is not the situation here, where 

Rathe raised the issue repeatedly at trial in our motions. But this Court need not believe Rathe 

on the question of the meaning ofthese three cases~ The Virginia Supreme Court already has 

expressly rejected POI 's contentions as to the meaning of these cases in Wright v. Norfolk & 

Western Ry., 245 Va. 160, 427 S.E.2d 724 (1993).1 There, the Court quoted at length from 

Spitzli, Godsey and Hilton and stated that they can not be interpreted as PGI interprets them. 

Rather, as the Court explained, the issue of waiver is whether the party fooled the judge into 

thinking that there was no objection on a legal question so as to invite him to commit error, and 

so long as the trial judge wasn't fooled, there is no waiver: 

The consistent thread that runs though Spitzli, Godsey and Hilton is that a litigant 
will not be permitted to invite a trial court to commit error, either through 
agreeing or failing to object, and then be permitted to successfully complain of 
such error on appeal. But that is not what happened here. The record 
affirmatively establishes, unlike the three cased just discussed, that the defendant 
did not invite the court to commit error. Indeed, after the discussion of the 
instruction and before the trial court charged the jury, the defendant renewed its 
motion to strike the plaintiffs' evidence on the ground that Wright was guilty of 
contributory negligence as a matter of law. And, in none of the three cases 
reviewed, as here, was there a positive expression from the very person for whose 
benefit the rule is established, the trial judge, that the defendant had not invited 
error. 

Rathe did not fool the Court here, given Rathe's repeated arguments that this case is not a jury 

issue and should be decided on a motion to strike, a motion which the Court indeed took under 

advisement and then explained that the Court expected a renewal of the motion after the verdict. 

PGI's secondary arguments fair no better. PGI is attempting to rewrite its motion for • 

1 PGI's failure to call to the Court's attention the Supreme Court's decision in Wright is 
troubling. 
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judgment at this late stage. PGI's motion stated that Rathe and PGI agreed to divide the 

$250,000, and that Rathe's failure to do so constituted a conversion. PGI's Motion for Judgment 

at ~s 16-17. PGI's new claim that Rathe violated "agency and partnership" principles and that 

Rathe violated a ~'duty of loyalty" was never at issue in this case, no evidence was submitted with 

respect to these matters, and no instructions were requested or given on these issues. 

PGI's final assertion that "contract rights" are subject to conversion is yet another attempt 

to twist Virginia law out of context. PGI cites a single case for this proposition- Universal CIT 

Credit v. Kaplan, 198 Va. 67 (1956), claiming that the Supreme Court found in that case that a 

contract breach could constitute a conversion. In that case, however, the appellee had no 

contract with the appellant. There, appellant Universal had entere&into a conditional sales 

contract selling an automobile to a Mr. Baily, and Baily resold the auto to appellee Kaplan. 

Universal and Kaplan had no contract whatsoever between them. Universal sued both Baily and 

Kaplan because (1) Baily erased the title document showing Universal's security interest in the 

car, (2) Baily then resold the car to Kaplan who claimed that he did not see the erasure, though it 

was "readily observed" in court, and (3) Kaplan resold the car to a dealer in North Carolina 

without allowing for Universal's security interest. Baily defaulted in the court below, but 

Kaplan defended. The Court explained that Baily could be sued for conversion, not based on his 

breach of contract, but because he took the car which belonged to Universal and resold the car 

without any right to do so. Kaplan was guilty of conversion when he resold the car without any 

rightful ownership of the vehicle. This was not a breach of contract case. This was a 

3 
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conversion. 2 

POI's other arguments are simply contentions that Rathe's breach of contract was 

somehow in bad faith -- that is, Rathe "secretly" kept the money. These contentions, however, 

· cannot ·"convert!' a breach of contract action into a tort. Simply-stated, absent the agreement 

alleged and apparently proven by PGI, PGI had no right to the $100,000. But, a tort claim for 

conversion does not lie if the wrong is a breach of an agreement. See Oleyar v. Kerr, Trustee, 

217 Va. 88, 90, 225 S.E.2d 398, 399-400 (1976) ("If the cause of complaint be for an act of 

omission or non-feasance which, without proof of a contract to do what was left undone, would 

not give rise to ahy cause of action (because no duty apart from contract to do what is 

complained of exists) then the action is founded upon contract, and not upon tort"); Richmond 

Metropolitan Authority v. Mcdevitt Street Bovis, Inc. , 256 Va. 553, 507 S.E.2d 344·; 347 (1998) 

(tort claim dismissed if plaintiffs seek to "establish a tort action based solely on the negligent 

breach of a contractual duty") 

Indeed, relying on Mcdevitt Street Bovis, Inc., the Fourth Circuit recently explained as 

follows in rejecting the same type of conversion claim which PGI has pursued: 

Under Virginia law, "a party can, in certain circwnstances, show both a breach of 
contract and a tortious breach of duty." Richmond Metropolitan Authority v. 
McDevitt, Street, Bovis, Inc., 256 Va. 553, 507 S.E.2d 344,347 (Va. 1998) 
(internal quotations omitted). The Virginia Supreme Court further held that "the 
duty tortiously or negligently breached must be a common law duty, not one 
existing between the parties solely by virtue ofthe contract." !d. (internal 

2 We also note that in Kaplan, the second and third elements of conversion (plaintiffs 
property interest at the time of the conversion, and plaintiffs immediate right to the property at 
issue) were clearly proven. See Economopoulos v. Kolaitis, 259 Va. 806, 814, 528 S.E.2d 714 
(2000) (citing inter alia Kaplan for the proposition that these elements must be shown). That is 
not the situation in our case, where neither was proven. 
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quotations omitted). 

A claim for "fraud in the inducement" is not foreclosed by the rule of McDevitt, 
Street, Bovis, Inc., 507 S.E.2d at 348 (citing Flip Mortgage Corp. v. McElhone, 
841 F.2d 531 (4th Cir. 1988)). To make out such a claim, the plaintiff must allege 
facts that demonstrate the defendant's intent (at the time the promises are made) 

· never·to abide by the terms of the contract .. ld. When,.as in the instant case, .the 
allegations of fraud or conversion "are nothing more than allegations of 
negligent performance of contractual duties," such alleged breaches of duty 
are not actionable in tort. 507 S.E.2d at 347. 

Out of Chaos, Ltd. v. Aon Corp., 2001 U.S. App. LEXIS 17407 (4'h Cir. 2001) (bold supplied; 

footnote omitted). 

Here, the evidence showed no ""Tong other than a breach of contract. Thus, there could 

be no conversion under Virginia law. 

We also note that nowhere does POI contend in its opposition that it offered evidence of 

the second and third elements of conversion- its property interest at the time of conversion and 

immediate right to the money. Because this was a breach of contract case which PGI tried to 

dress up as a conversion action, it did not, and could not possibly, establish that there was any 

specific act of conversion. It established only that it had a contractual right to the money at issue. 

Because it could not establish any specific act of conversion, it could not establish its property 

rights at the time of conversion or immediate right to the money. It could only establish that at 

some point -- a day, a week, a month, whatever -- after Rathe deposited a check made payable to 

Rathe (see PGI Trial Exhibit 14), Rathe had an obligation to pay PGI $100,000 because of an 

agreement it asserted to exist between the parties. Even the date of receipt of the check was "' 

uncertain (the only evidence was sometime in August), and there was no evidence of the date of 

its deposit. Plainly, this lack of evidence of a right of ownership and right to immediate 

5 
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possession of money at the time of conversion doomed this case as a conversion action. See 

Economopoulos v. Kolaitis, 259 Va. 806, 814, 528 S.E.2d 714 (2000) (motion to strike upheld 

because "[i]n the present case, the Plaintiffs were not entitled to the immediate possession of the 

Treasury bills at the time they allegedly were wrongfully converted"). P.GI'.s failure to address 

Economopoulos v. Kolaitis is most telling.3 

Conclusion 

For the foregoing reasons, Rathe's motion should be granted, the verdict in favor ofPGI 

should be set aside, and judgment should be entered in favor of Rathe on PGI's claims. 

Edward J. Tolchin, VSB 32654 
Fettmann, Tolchin, & Majors, P.C. 
10615 Judicial Drive, Suite 502 
Fairfax, VA 22030 
703-385-9500 
703-385-9893 (facsimile) 

Respectfully submitted, 
Rathe Productions, Inc., by Counsel 

CERTIFICATE OF SERVICE 

I hereby certify that on December 13, 2001, a true copy of the foregoing Defendant Rathe 
Production, Inc.'S Renewed Motion to Strike, Motion to Set Aside Verdict, and Motion for 
Judgment in Favor of Defendant Rathe Productions, Inc. on Claim ofPGI, Inc. was sent via 
facsimile and first class mail, postage prepaid to JohnS. Jenkins, Jr., Esquire, at McGuire Woods 
LLP, 1750 Tysons Boulevard, Suite 1800, McLean, Virginia 22102, and Christopher Craig, 
Herge, Sparks and Christopher, 6862 Elm Street, Suite 360, Vienna, VA 22101. 

~ 
Edward J. Tolchin 

3 Rathe also opposes PGI' s "conditional" motion regarding punitive damages. There are 
no punitive damages for a breach of contract, and PGI provided no evidence of malice, certainly 
not clear and convincing evidence. 
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..JUOGE: 

PAUL F. SHERIOAN 
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Edward J. Tolchin, Esq. 
Fettmann, Tolchin, & MajoFs, P.C. 
I 0615 Judicial Drive, Suite 502 
Fairfax, VA 22030 

John S. Jenkins, Jr., Esq. 
ivicGuire Woods L.L.P. 
1750 Tysons Boulevard, Suite 1800 
McLean, VA 221 02 

Christopher T. Craig, Esq. 
Herge, Sparks & Christopher, L.L.P. 
6862 Elm Street, Suite 360 
McLean, VA 22101 

January 25, 2002 

Re: PGI. Inc. v. Rathe Productions, Inc. 
Law No. 01-100 

Dear Counsel : 

WILLIAM L. W I NSTO 

..Juooe: Re:TIRE:O 

PAUL D . BROWN 
..Juooe: RE:T IF> E:o 

CHARLES S. RussE 

.JusTrcE Re:TtREO 

CHA RLES H . DuFF 
..Juooe: RE:TIF>E:o 

THOMAS R. MONRC 
..Juooe: RE:TIRE:O 

This matter came before the Court on Defendant Rathe Productions Renewed 
Motion to Strike, argued December 14, 2001. The Court has carefully reviewed 
Defendant's Motion to Strike, Plaintiff's Opposition, and Defendant's Reply in Support 
of the Motion. After reviewing the relevant case law, the Court grants the Defendant's 
Motion to Strike, sets aside the verdict, and enters judgment in favor of Defendant Rathe 
Productions. 
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Letter to Counsel- rl v. Rathe Productions, Inc. 
January 25, 2002 
Page 2 of3 

Under Va. Code§ 8.01-430, the trial court may set aside a jury verdict and enter 
judgment only when the verdict is plainly wrong or without credible evidence to support 
it. Lane v. Scott, 220 Va. 578, 260 S.E.2d 238 (1979). The Court is ofthe opinion that 
the verdict in this case was plainly wrong, and· that PGI did not present credible evidence 
to support its claim for conversion. 

The Court is persuaded by Defendant Rathe Productions' arguments that PGI's 
claims an~ solely based on a breach of contract theory, therefore, an action in tort is not 
appropriate. The Supreme Court has held that in determining whether an action lies in 
contract or tort, one must first establish the source of the duty violated. Richmond 
Metropolitan Authority v. Mcdevitt Street Bevis. Inc., 256 Va. 553, 558 507 S.E 344, 
347 (1998). 
The Supreme Court stated in Oleyar v. Kerr. Trustee, 217 Va. 88, 90, 225 S.E.2d 398 
399-400 (1976): 

If the cause of complaint be for an act of omission or nonfeasance which without 
proof"of a contract to do what was left undone, would not give rise to any cause of 
action (because no duty apart from the contract to do what is complained of 
exists) then the action is founded upon contract and not upon tort. 

It is clear that a cause of action may arise out of both contract law and tort law if 
it is shown that ther.e. is.a breach.,qf cor.t.ract.a.f.l.d.a. b!:~.ach .. nf2. .. ;:0m::r.0~ : b·.•} d~!. t;.· 

However, the duty cannot exist solely by virtue of the contract. Richmond Metropolitan 
Authority v. Mcdevitt Street Bevis. Inc. 256 Va. 553 , 507 S.E.2d 344, 347 (1998). 
Plaintiff argues that PGI and Rathe were acting as partners in a joint venture, however, 
PGI did not present evidence at trial to establish that a partnership existed between the 
parties or that the parties had common law duties to each other. The Court holds that 
PGI's conversion claim is based solely on an allegation that Rathe Productions breached 
the contract between the parties, and therefore, theses allegations are not actionable in 
tort law. Wherefore, PGI cannot prevail on the basis of conversion, and the jury verdict 
should be stricken as a matter of law. 

The Court also finds that Rathe Productions did not waive its motion to strike by 
not objecting to the form of the jury instructions. The Court understands Wright v. 
Norfolk & Western Ry. to be the controlling caselaw. 245 Va. 160, 427 S.E.2d 724 
(1993). In Wright, the defendant argues that the plaintiffs case failed as a matter oflaw 
because the plaintiff was contributorily negligent. The trial court denied defendant 's 
motion to strike at the end of the plaintiffs case in chief and again at the conclusion of all 
evidence and allowed the case to be decided by the jury. The trial judge stated that while 
he felt the defendant's position was correct, he wanted the issue submitted to the jury 
subject to further review, if necessary, after the verdict. The jury decided the case in 
favor of the plaintiff The defendant brought a motion to set aside the verdict. The 
plaintiff argued that the defendant had waived its right to assert contributory negligence 
as a defense because it had failed to object to an instruction given to the jury concerning 
contributory negligence. The Virginia Supreme Court held that throughout the trial the 
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January 25, 2002 
Paoe 3 of3 

0 

defendant had consistently maintained that the issue of contributory negligence was of 
great importance. The defendant maintained its position throughout the trial, including at 
the second motion to strike which occurred after counsel discussed jury instructions. 
Contrary to the holdings in Spitzli v. Minson, -231 Va. 12, Godsey v. Tucker, 196 Va. 469 
(1954), and Hilton v. Fayen, 196 Va. 860 (1955), the defendant in Wright did not cause 
the court to commit an error by agreeing or failing to object, and then turn-around and 
complain about the error in a later proceeding. Wright at 170. 

This case is analogous to the Wright case. Rathe Productions has consistently 
maintained that Plaintiffs complaint arises solely out of the contract between the parties, 
and that an action in conversion should fail as a matter of law. Rathe made this argument 
during its first motion to strike after the conclusion ofPGI's case and again at the close of 
all of the evidence. The Court was fully aware ofRathe's position regarding the 
conversion claim, and does not find that Rathe was invit ing the Court to commit an error. 
Therefore, Rathe's failure to object to the jury instruction regarding conversion does not 
constitute a waiver of the issue. 

Con:dusio-n 

Based on the foregoing, the Court grants Defendant Rathe Production's Motion to 
Strike. The jury verdic.t i.s set aside .and .the. Cop.rt .. fin cl.~ . .for D.ef.e:1d:1.nt·J~ .'lth.~ · P:-,~d : == ·! : ::::·: 

as a matter of law. 

Very Truly Yours, 

William T. Newman, Jr. 
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VIRGINIA: 

IN THE CIRCUIT COURT OF ARLINGTON COUNTY 

PGI, Inc., 

Plaintiff, 

v. 

RATHE PRODUCTIONS, INC., 

) 
) 
) 
) 
) 
) 
) 
) 
) Defendant. 

FINAL JUDGMENT 

At Law No. 01-100 
I 

THIS CAUSE came on for trial before a jury on November 14th and 15th, 2001 

upon the pleadings filed by the parties herein and 

UPON CONSIDERATION ofthe evidence presented, the argument of counsel, 

the rulings of the Court and the verdict of the jury, it is, 

ADJUDGED, and ORDERED that the verdict of the jury in At Law No. 01-100 

in favor of the Plaintiff, PGI, Inc. and against the Defendant Rathe Productions, Inc. in 

the sum of $100,000 is set aside for the reasons stated in the Court's letter opinion of 

January 25, 2002, 

FURTHER ADJUDGED and ORDERED that for the reasons stated in the 

Court's letter opinion of January 25, 2002, that judgment be and is hereby entered in 

favor of the Defendant, Rathe Productions, Inc. 

AND THIS CAUSE IS ENDED. 

1 
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William T. Newman r. 
Circuit Court Judge 

~SEEN AND OBJECTED TO FOR ALL THE 
REASONS STATED AT TRIAL AND IN THE 
l\1EMORANDA SUBNIITTED TO THE COURT 
BEFORE AND AFTER TRIAL 

MCGUIREWOODS LLP 
1750 Tysons Boulevard, Suite 1800 
Tysons Corner 
McLean, Virginia 221 02 
(703) 712-5015 

Edward J . Tolchin, Esq. 
Counsel for Rathe Productions, Inc. 

Fettmann, Tolchin & Majors, PC 
10615 Judicial Drive, Suite 502 
Fairfax, VA 22030 
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, Sparks 
lpher, LLP 
1s-Ac-Law 
e 360 
m Street 
irginia 22101 

:48·4700 

VIRGIN I A: 

IN THE CIRCUIT COURT OF ARLINGTO CO~TY _ 
t II !~ P 0 1 ·~001 

ODELL, SIMMS & ASSOCIATES, INC. 
7704 Leesburg Pike 
Falls Church, Virginia 22043 

Plaintiff 

v. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

PRODUCTION GROUP INTERNATIONAL / ) 
nlk/a PGI, INC. V ) 

- ) 

Serve: Beverly L. Crump,.Registered Agent ) 
11 South Street ) 
Richmond, Virginia 23219 

and 

RATHE PRODUCTIONS, IN CORPORA TED 

Serve: Secretary of the Commonwealth 
Post Office Box 2452 
Richmond, Virginia 23218 

Defendants 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

DAVIQ A. 5ELL, Clerk 
Circuit Cr,turt Ari i.tgtc!"1 C(J ;.mty VA 
8 (J.J;- D-;puty Clerk 

~w No. 0 \ - \ 1- ( 

MOTION FOR JUDGMENT 

Plaintiff, Odell, Simms & Associates, Inc. (previously known as Odell, Roper & 

Simms, Inc.), by Counsel, asks for judgment against Defendants Production Group International 

and Rathe Productions, Incorporated, and in support hereof, alleges that: 

The Parties 

1. ODELL, SIMMS & ASSOCIATES, Inc. (OS&A) is a Maryland stock 
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corporation whose principle place of business is in the Commonwealth of Virginia, and which is 

m the business of fund raising consulting, among other things. 

2. Rathe Productions, Iric. (Rathe) is New York stock corporation located at 

555 West 23rd Street, New York, New York 10011. Richard and Robert Rathe are principals in 

the firm. 

3. On information and belief, Rathe is in the business of, among other things, 

designing and fabricating displays, exhibits and booths, for presentation at exhibitions, 

conferences and trade shows. 

4. Production Group International (PGI) is a Virginia stock corporation, 

located at 2200 Wilsen Boulevard, Arlingtcm, Virginia 22201. Cynthia R. Engel is PGI' s 

President. 

5. On information and belief, PGI is in the business of the management and 

production of, among other things, global events, entertainment, exhibitions, conferences and 

trade shows. 

Jurisdiction and Venue 

6. Jurisdiction in the Commonwealth of Virginia is proper pursuant to 

§8.01-328, et seq. Virginia (1950), as amended. 

7. Venue in the Commonwealth ofVirginia is proper pursuant to §8.01-257, 

et seq. Code of Virginia ( 1950), as amended. 

The Facts 

8. On information and belief, on or about May 9, 1997, Rathe and PGI 

(Rathe/PGI) entered into an arrangement, alternatively described as a strategic alliance, joint 
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venture, partnership and teaming agreement, to be the exclusive provider of management and 

production services for the Smithsonian Institution and the "America's Smithsonian Exhibition" 

(ASE) 

9. As part of their agreement, Rathe/PGI agreed to perform an in-depth study 

of the feasibility ("Feasibility Study") of a global tour and exhibition of Smithsonian Institution 

artifacts ("International Tour"). 

10. On information and belief, under the agreement Rathe/PGI would be paid 

to perform the Feasibility Study as follows: (1) If the Smithsonian Institution decided not to 

proceed with the International Tour, the Smithsonian Institution would pay Rathe/PGI a fee of 

$250,000.00; (2) if the Smithsonian Institution decided it would proceed with the International 

Tour, Rathe/PGI would absorb the cost of the Feasibility Study, but be entitled to fees and 

commissions for managing and producing the International Tour. 

11. On or about August, 1997, Rathe/PGI agreed to subcontract a portion of 

the Feasibility Study to OS&A, whereby OS&A would research and report on the feasibility of 

raising corporate money to support the International Tour. Rathe/PGI agreed to pay OS&A as 

follows: (1) if the Smithsonian Institution decided not to proceed with the International Tour, 

Rathe/PGI would pay OS&A a fee of $50,000.00 upon receipt of its fee in the amount of 

$250,000.00, plus expenses; (2) if the Smithsonian Institution decided it would proceed with the 

International Tour, OS&A would absorb their fees for producing the Feasibility Study, but be 

entitled to fees and commissions for fund raising in connection with the International Tour, plus 

expenses for conducting the Feasibility Study. 

12. OS&A rendered the services and produced the product which was agreed 
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upon on or before January 23, 1998. 

13. On information and belief, the first draft ofthe Feasibility Study, 

including the analysis produced by OS&A, ·was completed and presented to the Smithsonian on 

January 23, 1998. 

14. On information and belief, a final draft Feasibility Study was presented to 

the Smithsonian Institution on or before March 5, 1998. 

15. OS&A presented Rathe/PGI six invoices totaling $7,933.78 for expenses 

related to the Feasibility Study, from August 26, 1997 through November 14, 1997. OS&A was 

paid on February 6, 1998 on those invoices. 

16. OS&A presented Rathe/PGI invoices for their fees in the amount of 

$50,000.00 on August 29, 1997. 

17. In a letter dated May 5, 1998 from Darryl Hartley-Leonard, Chairman and 

Chief Executive Officer ofPGI, to John Simms and Robert Odell ofOS&A, PGI confirmed the 

agreement of the parties stating that, "a participation of $50,000.00 (fifty thousand dollars) will 

be provided to Odell & Simms by Rathe and PGI upon receipt from the Smithsonian Institution 

of fees for the feasibility study for an international Smithsonian tour." 

18. In a letter dated September 9, 1998 from Cynthia Engel, President ofPGI 

to John Cobert, Director of the Office of Contracting of the Smithsonian Institution, Ms. Engel 

confirmed the Feasibility Study conclusion that the International Tour was not feasible and 

presented its invoice for services rendered, including an acknowledgment ofOS&A's services. 

19. In a letter dated August 16, 1999 from CB Wismar, Executive Vice 

President ofPGI, to Susan Marino, Office of Public Affairs for the Smithsonian Institution, PGI 
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again requested payment and acknowledged that OS&A was entitled to $50,000.00 for its 

servtces. 

20. On information and belief, Rathe/PGI was paid by the Smithsonian 

Institution on or after August 1, 2000, in the amount of $250,000.00. 

21. In a memorandum dated December 7, 2000, from Richard Rathe of Rathe 

to John Simms of OS&A, Mr. Rathe acknowledged that Rathe/PGI was paid by the Smithsonian 

Institution in the amount of$250,000.00. 

22. Because Rathe/PGI received payment in the amount of $250,000.00 from 

the Smiths·onian Institution for the Feasibility Study, Rathe/PGI is obligated under its agreement 

with OS&A, to pay OS&A $50,000.00. 

23. OS&A has demanded payment from Rathe/PGI several times, by invoice, 

verbally, and in writing by letter dated December 14, 2000. 

24. Rathe/PGI has not paid OS&A. 

25. The agreement between OS&A and Rathe/PGI constituted a contract 

between those parties. 

26. OS&A performed their obligations under the agreement by providing its 

services and products in support of the Feasibility Study. 

27. Rathe/PGI accepted and approved the services and products provided by 

OS&A on the Feasibility Study without objection or complaint, and included OS&A's analysis 

in the Feasibility Study. 

28. Rathe/PGI breached their obligation when they failed to pay OS&A 

$50,000.00 upon Rathe/PGI's receipt of payment from the Smithsonian Institution. 
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29. Rathe/PGI continues to refuse to make payment for such services. 

30. OS&A has been damaged in the amount of $50,000.00. 

WHEREFORE, OS&A asks'for judgment against PGI, Inc. and Rathe 

Productions, Incorporated, jointly and severally, for breach of contract in the amount of Fifty 

Thousand and 001100 Dollars ($50,000.00), together with pre-judgment interest thereon from 

August 1, 2000 until the date of judgment, and for other relief as this Court considers 

appropriate. 

Robert R. Sp Ire 
Virginia Bar 
Christopher T. Craig, Esq. 
Virginia Bar #36983 
Herge Sparks & Christopher, LLP 
6862 Elm Street, Suite 360 
McLean, Virginia 221 01 
703/848-4700- telephone 
703/893-7371 -facsimile 
Counsel for Odell, Simms & Associates 

Respectfully Submitted, 
ODELL SIMMS & ASSOCIATES, INC. 

By Colll1Sei 
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ge, Sparks 

VI RG I NI A: 
IN THE CIRCUIT COURT OF ARLINGTON COUNTY 

ODELL, SIMMS & ASSOCIATES, INC. 

Plaintiff 

v. 

PRODUCTION GROUP INTERNATIONAL 
nlk/a PGI, INC. 

and 

RATHE PRODUCTIONS, INCORPORATED 

Defendants 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

AFFIDAVIT 

Law No.: _______ _ 

Personally appeared before me, John Simms, President of Odell Simms & 

Associates, Inc., who being first duly sworn, says: to the best ofhis knowledge, information and 

belief, PGI, Inc. and Rathe Productions, Inc. are jointly and severally justly indebted to Odell 

Simms & Associates, Inc. in the sum of Fifty Thousand and 001100 Dollars ($50,000.00) and . 
that the account and invoices which are made a part of the complaint are a true and correct 

statement of said indebtedness. Moreover, the affiant has reviewed the attached lawsuit and, to 

the best of his knowledge, information and belief, all of the allegations therei are true and the 

, President 
ell Simms & Associates, Inc. 

Sworn and Subscribed to before me on this 1..'1 day of February, 2001 . 

lrW~ 
NOTARY PUBLIC 

~itJ,vFJ 

~1~fr 

Stopher, LLP ~ 

~i~-~~w My Commission Expires: 6 ( 1 U>o \ 
Elm Street 
Virginia 22101 

) 848-4700 
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VIRGIN I A: 

IN THE CIRCUIT COURT OF ARLING 

ODELL, SIMMS & ASSOCIATES, INC. 

Plaintiff, 

FILED 
MAR 2 6 200t 

ON COUNTY 
DAV 

Circu· 
By 

.... L, Clerk 
on County VA 
Deputy Clerk 

v. 

) 

) 
) 
) 
) 
) 
) 
) 
) 
) 

) 
) 
) 

At Law No. 01-171 

PGI, INC. 

and 

RATHE PRODUCTIONS, INC. 

Defendants. 

------------~~~~~---=--~--) 

GROUNDS OF DEFENSRAND CROSS-CLAIM 

Defendant PGI, Inc. ("PGI"), by counsel, states as follows in support of its 

Grounds of Defense.(.}nd Cross-Claim: 

PARTIES 

1. Admitted. 

2. Admitted. 

3. Admitted. 

4. PGI admits its is located at 2200 Wilson Boulevard in Arlington, Virginia 

and that Cynthia Engel is President, but denies it is a Virginia stock corporation. 

5. Admitted. 

.nJRISDICTION AND VENUE 

6. Admitted. 

7. Admitted. 
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8. Admitted. 

9. Admitted. 

10. Admitted, except that Rathe Productions, Inc. ("Rathe"), PGI and the 

Smithsonian Institution ("Smithsonian") agreed that if the Smithsonian !decided not to 

proceed with the International Tour, the Smithsonian would pay Rathe and PGI a fee of 

$250,000 to be divided evenly between Rathe and PGI in the amount of$125,000 each. 

11. Admitted, except that Rathe and PGI agreed that if the Smithsonian 

decided not to proceed with the International Tour, Rathe and PGI would each pay Odell, 

Simms &Associates, Inc. ("OS&A") $25,000 upon the receipt and distribution of the 

$250,000 Smithsonian's payment to Rathe in the amount of$125,000 and PGI in the 

amount of$125,000. 

12. Admitted. 

13 . Admitted. 

14. Admitted. 

15 . Admitted. 

16. Admitted. 

17. PGI admits Darryl Hartley-Leonard wrote a letter dated May 5, 1998 to 

John Simms. Further, PGI states that the letter speaks for itself and not as Plaintiff may 

characterize it. 

18. PGI admits Cynthia Engel wrote a letter dated September 9, 1998 to John 

Cobert. Further, PGI states that the letter speaks for itself and not as Plaintiff may 

characterize it. 

2 

83 



19. PGI admits C.B. Wismar wrote a letter dated August 16, 1999 to Susan 

Marino. Further, PGI states that the letter speaks for itself and not as Plaintiff may 

characterize it. 

20. Admitted as to Rathe and denied as to PGI. 

21. PGI does not possess sufficient information to form a belief as to the 

allegations ofParagraph 21 on that basis, denied the allegation. Further, PGI denies it 

has received any payment from either Rathe or the Smithsonian Institution for the 

Feasibility Study. 

22. . PGI denies it has received any payment from either Rathe or the 

Smithsonian for the feasibility study. Further PGI states its obligation to pay OS&A 

$25,000 arises only upon PGI's receipt of its $125,000 portion of the $250,000 

Smithsonian payment. 

23. Admitted. 

24. PGI admits it has not paid OS&A as PGI's obligation to pay OS&A arises 

only upon PGI's receipt of its $125,000 portion ofthe $250,000 Smithsonian Payment. 

PGI has not received any payment from either Rathe or the Smithsonian for the 

Feasibility Study. 

25. The allegations of Paragraph 25 call for a legal conclusion to which no 

response is required. To the extent a response is required, PGI denies the allegations of 

Paragraph 25. 

26. The allegations of Paragraph 26 call for a legal conclusion to which no 

response is required. To the extent a response is required, PGI denies the allegations of 

Paragraph 26. 
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27. PGI admits that OS&A performed services in connection with the 

Smithsonian 's Feasibility Study conducted by Rathe and PGI. 

28. The allegations ofParagraph 28 call for a legal conclusion to which no 

response is required. To the extent a response is required, PGI states its obligation to pay 

OS&A arises only upon PGI's receipt of its $125,000 portion ofthe $250,000 

Smithsonian payment. PGI has not received any payment from either Rathe or the 

Smithsonian for the Feasibility Study. 

29. PGI admits it has not paid OS&A as PGI's obligation to pay OS&A arises 

only upon PGI's receipt of its $125,000 portion ofthe $250,000 Smithsonian payment. 

PGI has not received any payment from either Rathe or the Smithsonian for the 

Feasibility Study. 

30. Denied. 

All allegations not specifically admitted in Paragraphs 1 through 30 are denied. 

AFFIRMATIVE DEFENSES 

31 . The Plaintiff fails to state a claim upon which relief can be granted. 

32. All conditions precedent to PGI's obligations to OS&A, if any, have not 

been satisfied. 

33. Plaintiff has waived its claim. 

34. Plaintiffs claim is barred by laches. 

3 5. Defendant reserves the right to assert any additional affirmative defenses 

which the evidence may suggest. 

WHEREFORE, PGI request this Court dismiss OS&A's Motion for Judgment 

with prejudice and award PGI any other relief the Court deems appropriate. 
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CROSS-CLAIM 

PGI, Inc., by counsel, states as follows in support of its Cross-Claim against Co­

Defendant Rathe Productions, Inc. 

1. Beginning in the Spring of 1997, Rathe and PGI provided exposition 

management, logistics, display and financial services to the Smithsonian Institution 

("Smithsonian") for "America's Smithsonian Exposition", a traveling museum show 

which displayed a variety of historic and cultural exhibits in selected cities in the United 

States ("the Exposition"). 

2. · The Smithsonian had raised an initial capital contribution of forty million 

dollars from corporate sponsors to support the Exhibition 's planned tour of ten cities. 

After tourring five cities, the initial capital contribution wa~exhaustecr and the 

Smithsonian solicited bids for private operation and management of the Exposition. 

3. PGI and ..Rathe submitted a proposal to manage and operate the Exposition 

and the Smithsonian selected the PGI/Rathe propo~al. PG and Rathe then engaged 

OS&A to function as the corporate fundraiser to solicit additional corporate sponsorships 

to continue the Exposition. 

4. Existing corporate sponsors were unwilling to continue financial support 

for the Exposition and additional corporate sponsors were unable to contribute sufficient 

funding to sustain the Exhibition. As a result, in the Fall of 1997, the Exposition ended 

after visiting eight of the ten planned locations. 

5. PGI invoiced the Smithsonian for services performed managing the 

Exhibition in Portland, Oregon, Birmingham, Alabama and San Jose, California. 

However, as the Exposition' s finances were exhausted, PGI, Rathe and OS&A were not 
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reimbursed for direct expenses incurred in producing, managing and executing the 

Exposition. 

6. Although the Exhibition concluded prematurely, the Smithsonian was 

encouraged by the attendance figures experienced at Exposition locations. As a result, 

the Smithsonian asked PGI and Rathe to conduct a market study (the "Market Study") 

examining the feasibility of producing a self-funded and self-sustaining international 

"America's Smithsonian Exposition" at a cost of $250,000. OS&A was retained to 

provide fundraising advice to PGI and Rathe for the Market Study. 

7. · During the Spring of 1998, PGI, with minimal assistance from Rathe, 

conducted the Market Study which concluded the risks of an international exposition or 

festival did not justify the potential rewards to the Smithsonian. 

8. PGI Executive C.B. Wismar presented the Market Study findings and 

recommendation to the Smithsonian's leadership and the results were accepted. After 

completion and submission of the Market Study, PGI, on behalf of Rathe and OS&A, 

invoiced the Smithsonian for the study 's agreed cost of $250,000 and also submitted 

PGI' s invoices for the Exposition's management by PGI and Rathe. 

9. Despite PGI's demand, the Smithsonian did not pay either the Exhibition's 

direct expenses or the Market Study invoices. 

10. Given the Smithsonian' s refusal to pay PGI and Rathe for the Market 

Study, in the Summer of 1998, PGI's and Rathe's executive leadership met at PGI offices 

in Arlington, Virginia. At that meeting, Rathe's President, Robert Rathe, and PGI's 

Chief Executive Officer, Darryl Hartley-Leonard, agreed that Rathe should continue 
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efforts to collect amounts owed for the Market Study as Rathe had a continuing business 

relationship with the Smithsonian to produce museum display cases. 

11 . Robert Rathe also agreed to divide evenly between PGI and Rathe any 

amount Rathe obtained from the Smithsonian. PGI and Rathe would then pay OS&A 

from these proceeds for its contribution to the Market Study. 

12. Despite receiving payment for the Market Study, Rathe willfully 

concealed the Smithsonian's payment for the Market Study and deliberately converted 

PGI's portion of the payment by keeping those funds for Rathe. 

13 . · It was not until December 2000 that Cynthia Engel , PGI' s President, 

learned from John Simms, President of OS&A that the Smithsonian paid Rathe in July 

2000 the $250,000 owed for the Market Study. 

14. Upon information and belief, the Smithsonian check for the $250,000 was 

made payable to the order of both PGI and Rathe. 

15. After learning the· Smithsonian paid Rathe the $250,000, Cynthia Engel 

called Rathe's Comptroller and demanded Rathe release PGI's funds. Rathe's 

Comptroller refused to release PGI's portion of the Smithsonian' s payment. 

16. In addition, Cynthia Engel made a written demand on Rathe to release to 

PGI $125,000 representing PGI's portion ofthe Market Study payment. 

17. Despite PGI's demand, Rathe has intentionally and consciously 

disregarded PGI' s right to payment and has repeatedly refused to release PGI' s funds . 

18. Rathe presently owes PGI a total amount of $125,000. 
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COUNT ONE 
CONVERSION 

19. PGI incorporates the allegations of Paragraph 1 through 28 as if set forth 

fully herein. 

20. By receiving the $250,000 Market Study payment from the Smithsonian, 

Rathe exercised control over $125,000 of funds that belong to PGI's. 

21. After failing to tender to PGI the funds the Smithsonian had entrusted to 

Rathe for PGI, Rathe' s continued exercise of control over PGI 's $125,000 was wrongful. 

22. Rathe has improperly converted to its own use $125,000 ofPGI's funds 

and has denied PGI its rightfuJ possession and use of these funds. 

WHEREFORE, PGI requests this Court award compensatory damages in the 

amount of $125,000, punitive damages in the amount of at least $250,000, plus interest, 

attorney ' s fees, costs and any other relief the Court deems appropriate. 

COUNT TWO 
ASSUMPSIT 

23. PGI incorporates the allegations of Paragraph 1 through 22 as if set forth 

fully herein. 

24. By performing the Market Study, PGI conferred a business benefit on 

Rathe. 

25 . Rathe knowingly accepted the benefit by receiving and retaining the 

Smithsonian's $250,000 payment for the Market Study performed by PGI and Rathe. 

26. PGI had a reasonable expectation of payment for services performed. 

27. Rathe should have reasonably expected to pay PGI for the services 

performed. 
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28 . Under the circumstances, Rathe' s retention of the benefit conferred 

without paying for its value is inequitable and has damaged PGI in the amount of at least 

$125,000. 

WHEREFORE, PGI requests this Court award compensatory damages in 

the amount of$125,000, plus interest, attorney ' s fees, costs and any other reliefthe Court 

deems appropriate. 

McGuire Woods LLP 
1750 Tysons Boulevard, Suite 1800 
McLean, Virginia 221 02 
Phone: (703)-712-5000 
Fax: (703)-712-5050 

PGI, INC. 
By Counsel 
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AFFIDAVIT 

This day Cynthia Engel appeared before me and stated under oath as follows: 

1. I am an adult citizen of the Commonwealth of Virginia over the age of eighteen. 

2. I am the President and Chief Operating Officer ofPGI, Inc. and I am authorized to make 

this affidavit. 

3. I have read the foregoing Grounds ofDefense and Cross-Claim and state the allegations 

therein are true and accurate. 

4. Based on ll).formation and belief, co-defendant Rathe Productions, Inc. is a New York 

corporation with its principal place ofbusiness located at 555 West 23ro Street, New 

York, New York 10011. 

PGI, Inc. 

By: 

President and Chief Operating Officer 

Subscribed and sworn to before me this "tJr d day of __._,t,'-"!t:..<:c...=;l-:..J.;J~---' 2001 

Commission Expires: I- 'J f. l u''f 
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CERTIFICATE OF SERVICE 

I hereby certify that a true and exact copy of this Answer and Cross-Claim was 
served, via first class mail, postage prepaid on March 26, 2001: 

Robert R. Sparks Jr. , Esq. 
Herge, Sparks & Christopher, LLP 
6862 Elm Street, Suite 360 
McLean, VA 22101 
Counsel for OS&A 

Edward J. Tolchin, Esq. 
Fettmann, Tolchin & Majors, PC 
10615 Judicial Drive, Suite 502 
Fairfax, VA 22030 
Counsel for Rathe Productions, Inc. 
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VIRGIN I A: 

IN THE CIRCUIT COURT OF ARLINGTON CO 

ODELL, SIMMS & ASSOCIATES, INC. ) 
) 

Plaintiff, ) 
) 

V. ) 

) 
PRODUCTION GROUP INT'L INC. et al. ) 

) 
Defendant. ) 

AtLawNo. CL01-171 

f~LED .. 
I 

J .l.\PFI 2 5 2001 

DAVID A. BELL, Clerk 
Circuit ourt Arlingto;; Count)' VA 
By Dcpur; Clerk 

DEFENDANT RATHE PRODUCTIONS, INC.'S ANSWER AND 
GROUNDS OF DEFENSE & CROSSCLAIM AGAINST PGI, INC. 

ANSWER/GROUNDS OF DEFENSE 

Defendant Rathe Productions, Inc., answers the Motion For Judgment as follows: 

1. Defendant has insufficient information to admit or deny this allegation, but to the 

extent an answer is required, deny. 

2. Admitted, except deny that the address is current. 

3. Admitted. 

4. Defendant has insufficient information to admit or deny this allegation, but to the 

extent an answer is required, admit. 

5. Admitted. 

6. This is a legal conclusion to which no answer is required, but to the extent an answer 

is required, deny. 

7. This is a legal conclusion to which no answer is required, but to the extent an answer 
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is required, deny. 

8. Admitted. 

9. Admitted. 

10. Denied as pleaded. 

11. Denied as pleaded. 

12. Denied. 

13. Admitted. 

14. Admitted. 

15. Admi.tted. 

16. Denied. 

17. Defendant has insufficient infonnation to admit or deny this allegation, but to the 

extent an answer is required, deny. 

18. Defendant has insufficient information to admit or deny this allegation, but to the 

extent an answer is required, deny. 

19. Defendant has insufficient information to admit or deny this allegation, but to the 

extent an answer is required, deny. 

20. Denied as pleaded. 

21. Denied as pleaded. 

22. Denied. 

23. Admit that payments have been demanded, but deny that the payment demanded is 

due. 

24. Admitted. 
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25. Denied. 

26. Denied. 

27. Denied. 

28. Denied. 

29. Admit that the sought after payment was not made, but deny it was due. 

30. Denied. 

Defendant denies that Plaintiff is entitled to the relief requested or any relief whatsoever. 

All allegations not admitted or denied above to which a response is required are denied. 

AFFIRMATIVE DEFENSES 

Defendant, in addition to denying that Plaintiff is entitled to the relief requested in 

Plaintiffs Motion For Judgment or to any relief whatsoever, asserts Plaintiff is precluded from its 

claim against defendant based on the following affirmative defenses: 

FIRST AFFIRMATIVE DEFENSE 

Plaintiffs claims are barred by waiver. 

SECOND AFFIRMATIVE DEFENSE 

Plaintiffs claims are barred by estoppel. 

THIRD AFFIRMATIVE DEFENSE 

Plaintiffs claims are barred because they fail to state claims upon which relief may be 

granted. 

FOURTH AFFIRMATIVE DEFENSE 

Plaintiffs claims are barred by laches. 

FIFTH AFFIRMATIVE DEFENSE 

3 
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Plaintiffs claims are barred by Plaintiffs own actions in performing additional work and 

incurring additional costs and charges without first obtaining Defendant's written approval and 

consent. 

SIXTH AFFIRMATIVE DEFENSE 

Plaintiffs claims are barred by the Statute of Frauds. 

SEVENTH AFFIRMATIVE DEFENSE 

Plaintiffs claims are barred by a statute oflimitations. 

EIGHTH AFFIRMATIVE DEFENSE 

Defendant reserves the right to assert any additional or further affirmative defenses which 

may arise in the course of this proceeding. 

WHEREFORE Defendant pray that Plaintiffs Motion For Judgment be dismissed with 

prejudice, that the Defendant be awarded its costs in this matter, and such further relief as the 

Court deems just and proper. 

CROSSCLAIM AGAINST DEFENDANT PGI, INC. 

Defendant Rathe Productions, Inc. crossclaims against co-defendant PGI, Inc. as follows: 

1. To the extent that defendant Rathe Productions, Inc. is found indebted to plaintiff, co-

defendant PGI, Inc. is indebted to Rathe Productions, Inc. for a pro-rata share of the debt as a 

joint obligor. 

4 
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Edward J. Tolchin, Esquire VSB#32654 
Fettmann, Tolchin & Majors, P.C. 
10615 Judicial Drive, Suite 502 
Fairfax, Virginia 22030 
703-385-9500 
703-385-9893 (Facsimile) 
Counsel for Defendant 

CERTIFICATE OF SERVICE 

I hereby certify that on April 24, 2001, a true copy of Defendant's Answer and Grounds 
of Defense was sent by first class mail, postage pre-paid, to Robert Sparks, Herge Sparks & 
Christopher, LLP~ 6862 Elm Street, Suite 360, McLean, VA 22101 , and JohnS. Jenkins, 
McGuire Woods, LLP, 1750 Tysons Blvd., Suite 18~2102. 

Edward J. Tolchin 
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Herge, Sparks 
Christopher, LLP 
\rtomeys-At-Law 

Suite 360 
·862 Elm Street 
lOn, Virginia 22101 

703) 848-4700 

V I R G I N I A : 

IN THE CIRCUIT COURT OF ARLINGTON COUNTY 

PGI 1 INC. 

Plaintiff 

v. 

RATHE PRODUCTIONS 1 INC. 

Defendant. 

ODELL 1 SIMMS & ASSOCIATES, INC. 

Plaintiff, 

v. 

PRODUCTION GROUP INTERNA~IONAL 
n/k/a PGI, INC. 

and 

RATHE PRODUCTIONS, INC. 

De :Sendants . 

FINAL JUDGMENT 

At Law No. CL01-100 

At Law No. CL01-171 / 

THIS CAUSE came on for trial upon the pleadings filed 

by the parties herein and 

UPON CONSIDERATION of the evidence present/ the 

argument of counsel, the rulings of the Court and the verdict of 

FURTHER ADJUDGED and ORDERED that judgment be and is 

hereby entered in favor of the Plaintiff, Odell, Simms & 

Associates, Inc. in the case CL - 01-171, and against the 

Defendant Rathe Productions, Inc . in the sum of $50,000, plus 

interest at the judgment rate from January 11, 2002 until paid. 
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FURTHER ADJUDGED and ORDERED that judgment be and is 

hereby entered in favor of the Plaintiff, Odell Simms & 

Associates, Inc. in the case ~L-01 - 171, against the Defendant, 

PGI, Inc., in the sum of $0 . 

Entered this 

I THIS: 

J~~--~~~~~~--~~=---~--istoph Esquire 
VSB # 369 
Herge, Sparks & Christopher, LLP 
6862 Elm Street, Suite 360 
McLean, Virginia 22101 
(703) 848-4700; (703) 893-7371 
Counsel for Odell, Simms & Associates, Inc. 

Suite 1800 

SEEN AND 

~~~~~~~~~0-- f"IJAJd by ~r~f~ 
Edward J. T lchin, v-G 
Fettmann, Tolchin Majors, 
10615 Judicial Drive, Suite 
Fairfax, Virginia 22030 
Fax No. (703) 385-9893 
Counsel for Rathe Productions, 
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V I R G I N I A 

X 

PGI I INC. I 

Plaintiff, 

-vs- AT LAW NO. 01-100 

RATHE PRODUCTIONS, INC., 

Defendant. 

X 

ODELL, SIMMS & ASSOCIATES, INC., 

Plaintiff, 

-vs- AT LAW NO. 01-171 

PGI, INC., 

and 

RATHE PRODUCTIONS, INC., 

Defendants. 

X 

Arlington County Courthouse 
Circuit Courtroom No. 10-A 
Arlington, Virginia 

~ednesday, November 14, 2001 

The above-entitled matter came on to be 

heard, with a Jury, before the HONORABLE WILLIAM T . 

NEWMAN, JR., Judge, in and for the circuit Court of 
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Arlington county, in the Courthouse, Arlington, Virginia, 

beginning at 10:13 o'cloc~ a.m. 

APPEARANCES: 

on Behalf of the Plaintiff PGI: 

Johns. Jenkins, Jr., Esquire 
McGUIRE WOODS, LLP 
1750 Tysons Boulevard 
suite 1800 
McLean, Virginia 22102 

On Behalf of the Defendant OS&A: 

Christopher T. Craig, Esquire 
HERGE, SPARKS & CHRISTOPHER, LLP 
6862 Elm Street 
suite 360 
McLean, Virginia 22101 

On Behalf of the Defendant Rathe: 

Edward J. Tolchin, Esquire 
FETTMANN, TOLCHIN & MAJORS, PC 
10615 Judicial Drive 
Suite 502 
Fairfax, Virginia 22 030 

* * * * * 
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VOID DIRE BY THE COURT 

VOIR DIRE BY MR. CRAIG 
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0 • • * * 
I think this is one that we are going to have 

to let it fall out where it may and see where the proof 

falls out and I think that you may -- so, I'm limiting, in 

the opening statements and the arguments, arguing anything 

about recoupment . 

However - - and I understand that you don't 

intend to . I understand that, but as I said, I am going 

to have to wait and see how the -- what the proof is, so 

you may have to make your objections at the appropriate 

time to see if, in fact, he is offering something that is 

in the nature of a recoupment. 

We'll see. We'll see. 

MR. JENKINS: Thank you, Your Honor. 

MR. TOLCHIN: Your Honor, we have two issues 

to raise preliminarily. One is a plea and bar to a 

cross-claim and this I think is just a housekeeping 

matter. 

The way this case arises is that PGI sued 

Rathe. Then Odell-Simms sued Rathe and PGI. In the 

Odell-Simms matter, where Odell-Simms sued Rathe and PGI, 

PGI raised as a cross- claim the -- their Motion for 

Judgment. 

Basically they just raised the Motion for 
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Judgment and said this is a cross-claim back against 

Rathe. And I want to make sure that what goes to the jury 

is just one thing. 

I don't think -- I think it would be improper 

for the jury to hear that there's also a cross-claim in 

addition to the Motion for Judgment. 

I think that they are one and the same and the 

jury shouldn't be misled by thinking there are two claims 

against Rathe. That there is really only one claim. 

That's it . That's the issue there and I think 

it's just a housekeeping matter. 

MR. JENKINS : Your Honor, our position is 

there are two separate cases that are consolidated for 

trial and to that extent, it is a proper cross-claim. 

MR. CRAIG: Your Honor, they are absolutely 

two separate claims. You'll find that throughout the day. 

I don't think that that's a correct reading. 

MR. TOLCHIN: Well, the pleading is identical . 

They're verbatim, so -- I'm not saying that Odell-Simms 

can't place their their claim at issue. 

They ought to be placing their claim at issue, 

but the jury doesn't -- shouldn't be instructed that they 

can decide twice on the same issue with respect to --

RUDIGER Be GREEN REPORTING SERVICE 
CERTIFIED VERBATIM REPORTER S 

4 1 16 L EONARD O R I VE 

F AIRFAX, VI RG INIA 22030 

(7031 !19 1-3136 

\AIVJ 'AI Dolnor:c: o • a..IOCREEN.COM 

105 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

20 

THE COURT: Oh, no, but --

MR. TOLCHIN: . -- conversion and assumpsit. 

THE COURT: Sure. Sure. I think that that's 

clear, but we will deal with that, you know, when it gets 

time to instructions of the jury. 

MR. TOLCHIN: Okay. 

THE COURT: We'll take care of that. 

MR. TOLCHIN: Okay. 

The second issue is our Motion in Limine and 

it deals with the question of an election of remedies. 

And again, going back to the Motion for 

Judgment that was fi l ed by PGI; if you look at the Motion 

for Judgment that was filed by PGI which started this 

case, you'll see it's a verified motion and there were 

only two claims raised. 

No contract claims. Just a claim for 

conversion and assumpsit. And the assumpsit claim is 

not -- is simply that Rathe received the benefit and 

therefore has to pay the value of the services that PGI 

supposedly provided. 

Those are the two claims. Now, it is true 

that in Virginia that you can and you should be ple ading 

in the alternative. You can plead both conversion and 
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assumpsit in the alternative. 

But, when it ~omes time for trial, you need to 

elect and the reason for that is because the law is one 

hundred percent absolute clear that assumpsit and 

conversion are inconsistent remedies . 

We've cited two cases that say precisely that. 

One is Raven Red Ash Coal Company vers us Ball which is 185 

VA 5-34 and the second one is Schmidt versus Wallinger 

which is 125 VA 3-61 . 

And those cases and I'll r e ad you the quote 

from the cases. "Where a person has illegally seized 

another's personal property and converted it to his own 

use, the owner may be (inaudible) --or assumpsit.' 

"By bringing the action of assumpsit, the 

owner waives all claim to wrongful taking contention and 

conversion." 

That's Raven. 

Schmidt says, "The action is specifically 

designating the declaration as assumpsit and that point of 

action where the plaintiff desired to waiv e the tort, was 

appropriate for the recovery of the money. 

So, if you are pleading assumpsit, you have to 

waive conversion. If you are pleading conversion, you 
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have to wa ive assumpsit . 

You have to elect the remedy and the question 

is, is when does this election occur? The election has to 

occur before a case gets tried to a jury. 

The e lection has to occur now because the rule 

in Virginia and I'm reading to you from Michie's 

Jurisprudence which is a quote actually from Morris versus 

Scruggs, 147 VA 1-66. 

It states as follows: "A litigant cannot 

pursue to jud~ent or decree two dLfferent remedies for 

his demand. Where one has the choice of tw~ remedies, 

then he must elec t ." 

It ' s clear in Virginia that conversion and 

assumpsit are two different, conflicting remed~es. He 

must elect right now. 

You can't go to the jury on both of them 

because if you do, then you are allowing (A), a double 

rec overy; and (B), confusion of the jury; and (C), an 

inconsistency not in the pleading stage where you are 

allowed to have alternative theories, but at trial. 

And at trial you cannot have alternative 

theories. You have to go to the jury on one or the other. 

So, the election has to be made between conversion and 

RUDIG ER 8< GREEN REPORTING SERVICE 
CERTIFIED VERBAT IM REPORTERS 

4 I 1 6 L EONARD DRIVE 

FAIRFAX, V I R G INIA ZZ030 

1703) 59 1·3 136 

W\AIW 01 II"Ur.:C"OA NOCREEN.COM 

108 



2 

3 

4 

5 

6 

7 

8 

9 

10 

II 

12 

13 

14 

IS 

16 

17 

18 

19 

20 

21 

22 

23 

23 

assumpsit . 

And, therefore, anything dealing with the one 

that is not elected should be eliminated from the trial 

and the evidence going to conversion. 

If assumpsit is elected, then evi dence of 

conversion has to be eliminated from the trial and if 

conversion is elected as what goes to the jury, then 

anything dealing with assumpsit has to be eliminated from 

the trial. 

MR. JENKINS: May I approach , Your Honor? 

THE COURT: Yes, sir . 

MR . JENKINS: Having received the Motion in 

Limine yesterday afternoon at about 3 : 00 o'clock, I didn't 

have an opportunity to get a response filed with the 

court, but I can certainly briefly just respond . 

If this case were being tried in 1976, I would 

agree with Mr. Tolchin. However, it is bring tried in 

2001 and as of October 1, 1977, the General Assembly in 

Richmond, passed 8.01-272 which allows us to join contract 

and non-contract claims for trial. 

What Mr. Tolchin's Motion in Limine is is a 

disguised misjoinder motion and 8.01-272 should settle the 

matter, Your Honor, that we have the e xpress right to join 
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tort claims with contract claims if they have arose from 

the same transaction or occurrence. 

In this case, we are alleging that they have 

arisen from the same transaction or occurrence. That 

fact, Your Honor, is confirmed by a couple of recent 

Supreme Court decisions. 

One is Fox versus Deese and another one, 

MacLellan versus Throckmorton. But both of those cases 

stand for the proposition that I'm entitled to plea and 

I'm entitled to put on evidence on both of PGI 's claims .• 

And for that reason the motion should be' 

denied. 

MR. TOLCHIN: Your Honor, 8.01-272 allows 

claims both contract and tort, but not inconsistent 

claims. 

You can't have an assumpsit and a conversion 

both presented to the jury because they are inconsistent. 

One says we have no right to the money and we've stolen 

the money, in essence. 

And the other one says, you owe us the money 

because we've done all this work for you and got the value 

of the services. 

The law in Virginia has been absolutely clear 
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for two centuries; that those two are simply inconsistent 

and the law in Virginia is that there is an election of 

remedies that has to be made . 

If this were -- initially -- and before 

8.01-272, you couldn't sue under contract and tort, that' s 

true. You couldn't sue under contract and tort. 

And now, -- but you can't sue inconsistently. 

The Virginia law is clear these are inconsistent remedies. 

It's not that the causes of action are wrong. That's what 

8.01-272 -- it's not that the causes of action are --

can't be joined. 

It's that the remedies are inconsistent and 

because the remedies are inconsistent, you have to have an 

election. 

If Mr. Jenkins' reading of 8 . 01-272 is 

correct, then there is no election of remedies appl i cable 

in Virginia any more and that clearly is not the law. 

THE COURT: Why don't you address that point? 

The question of the fact that these are inconsistent 

remedies . 

MR. JENKINS: Well, he's talking -- he's 

speaking to Your Honor about election of remedies, but his 

motion seeks election of evidence. The two are internally 
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inconsistent. 

If, at the time the case is in, the Court 

feels that it is appropriate for PGI to elect, then we 

want the Court instructed -- or the jury instructed on 

conversion or on assumpsit. 

That's one thing. His motion, Your Honor, 

seeks to force the election of evidence by the election of 

remedies. 

MR. TOLCHIN: Well, Your Honor, the reason why 

I -- no, we're -- we're saying that the evidence has to 

that the remedy has to be selecte~now, becaus~ if not, 

you are going to have evidence presented to the jury which 

should ~ot be presented to the jury. 

That's the issue. And that's how we framed 

our motion. That's exactly how we framed our motion. 

If Mr. Jenkins is right, he can put on -- he 

could put on all kinds of evidence saying Rathe 

Productions, Inc. stole this money. 

Rathe Productions is horrible, horr i ble, 

horrible people and the n go to the jury on assumpsit and 

therefore, -- and therefore have colored their thinking 

about Rathe Productions on things that are totally 

irrelevant and never should have come in before the jury 
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because of the election. 

He has to elect before it goes to the jury. 

Otherwise, you have an unfair advantage --

THE COURT: So, you think the Court should 

do what? Should the Court, at this point, separate these 

suits? 

MR. TOLCHIN: Well, either you need to 

separate the suits or -- and if it goes to the judgment 

on one, yo~ need to separate them; that's exactly 

right. 

And if it goes to judgment on -- he selects 

conversion, then goes to judgment on a conversion and then 

res judicata would prevent the assumpsit action. 

But that's -- that's -- that exactly what 

happens. You have to elect now. It's the same thing as 

separating now . 

It's the same result, but he has to elect now. 

Otherwise, the jury hears evidence which is immaterial, 

irrelevant and could be prejudicial. 

THE COURT: Let's see the case that you have 

about the inconsistent. 

MR. TOLCHIN: Sir, I ran out of quarters. I 

have parts of the case that I've copied . 

RUDIGER Be GREEN REPORTING SERVICE 
CERTI F IED VERBATIM REPORTERS 

4 I 1 6 LEONARD D RIVE 

FA I RFAX, VIRGINIA 22030 

(703 1 591 -3136 

Ulv.J\AI o t tn t~c:Da..,nr.:qEEN.COM 

113 



2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

IS 

16 

17 

18 

19 

20 

21 

22 

23 

28 

Your Honor , I'm sorry . I gave you the wrong 

cases. 

THE COURT: The Court is going to separate at 

this point the claims and order that an election be made . 

MR. JENKINS: PGI would like to proceed on its 

conversion claim. 

THE COURT: Okay. 

MR . TOLCHIN: Thank you, Your Honor. 

THE COURT: All right. Are there any other 

matters before we have the jury? 

MR. TOLCHIN: Not from Rathe, Your Honor. 

MR. JENKINS: Nothing from PGI, Your Honor. 

MR. CRAIG: Nothing here, Your Honor. 

(Whereupon, at approximately, 11:05 o'clock 

a.m . , the Jury entered the courtroom and assumed their 

place in the jury box.) 

THE COURT: Call the style of the case. 

CLERK OF THE COURT: PGI versus Rathe 

Productions, Law 01-100 and Odell-Simms versus PGI , Law 

01- 171. 

Ladies and gentlemen, as I call your name, if 

you'd please take a seat in the jury box as the deputy 

directs you. 
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* ·· . * ~. * Whereupon 

CYNTHIA ENGEL, 

a Witness, was called for examination by counsel on behalf 

of the Plaintiff PGI, and, after having been duly sworn, 

was examined and testified, as follows: 

EXAMINATION ON BEHALF OF PGI 

BY MR. JENKINS: 

Q Good afternoon, would you please state your 

full name for the record. 

A Cynthia Engel . 

Q Miss Engel, where do you work? 

A At PGI. 

Q What is your job at PGI? 

A I am the President and Chief Operating 

Officer. 

Q How long have you been the President and Chief 

Operating Officer of PGI? 

A Four years in January. 

Q Prior to coming to PGI and assuming the duties 

as president, what did you do for employment? 

A I -- how do I explain it? I'm a CPA from 

background and what I did is I would go into companies and 

I usually work for either investment bankers or large 
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banking institutions or law firms, -- where I woul d go in 

and try to, in essence, straighten out the financ i al 

situations of the companies. 

So, I was a c tually hired by the inv est ment 

bankers. 

Q And you mentioned that you have a CPA degree? 

A Yes . 

Q When did you obtain your certification as a 

certified accountant ? 

A I have to think. It will be twen~y-~ive ·years 

in January. 

Q Now, Miss Engel, I am going to get right to 

the heart of the matter . 

Did there come a time when PGI became involved 

with Rathe Productions in the management and production of 

the American Smithsonian Exhibition? 

A Yes. 

Q Do you recall approx imately when that was? 

A It was prior to my coming to the company. In 

my situation, I came in and reviewed everything. 

Q 

A 

Q 

Okay; when did you come to the company? 

I came in 1990 -- gosh -- January, 1998 . 

After you got to PGI and rev iewed the business 
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operations of PGI ongoing at that time, was PGI involved 

2 with Rathe Productions? 

3 A Yes. 

4 Q And what was the nature and scope of their 

5 involvement; just briefly? 
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A Okay. It was exactly as you all disclosed. 

That they were -- the two companies were doing work for 

the Smithsonian for a large event that they were trying to 

do -- or several, actually, in several cities. 

Q And what was that event known as? 

A It was known as the -- gosh -- it had 

international and national -- tell me the names. I mean, 

I'm -- I just call it the Smithsonian event. 

Q Okay; were there two different aspects of the 

Smithsonian event? 

A Yes. 

Q And what were the two different aspects? 

A One was in the United States and one was 

international overseas. 

Q And what was your understanding of the extent 

of PGI's involvement with respect to the overseas portion? 

A The overseas portion -- the smithsonian wanted 

a feasibility study to determine first if they should go 
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forward, okay? 

So, PGI pretty much did the bulk of the work 

and did the presentation for the feasibility study. 

Q And what was the Smithsonian looking for from 

that feasibility study? 

A Well, there were lots of things. There was a 

book this thick (indicating) . I mean, there was a lot 

involved. 

It was, where should we go; what should the 

sites be; what did they think the attendance would be.; 

what would the costs be ; and massive insurance matters, 

with taking various a nd sundry treasures to other cities. 

And some of them - - do you ship the m by s ea; 

ship them by air. I mean, it's · long and involved. I 

mean 

Q So, it was a global study which looked at the 

issues involve d in taking the Americ an Smithsonian 

Exhibition overseas ? 

A Exactly . 

Q You mentioned that the study was presented to 

the Smithsonian? 

A 

Q 

Yes . 

Do you know who did the presentation to the 
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Smithsonian? 

A It was my understanding that C . B. Wismar did 

the bulk of the presentation, yes. 

Q Did the Smithsonian arrive at any conclusions 

that you are aware of? 

A I'm -- the only thing I'm aware of is that 

they decided not to go forward with the event. 

Q After the conclusion of the presentation of 

the feasibil~ty study, did PGI ever take efforts to 

collect the amounts of money that PGI was owed for that 

work? 

A Yes, we did. 

Q Describe briefly some of the things that PGI 

did in an effort to get paid. 

A We were supposed to be paid $250,000 for the 

feasibility study. So, we sent several bills. We called 

them. Our CEO called them. 

I called them. our CFO called them . I can't 

recall -- you know --

Q 

A 

Honor? 

Did you communicate to them in writing? 

Yes. 

MR. JENKINS: May I approach the witness, Your 
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THE COURT: All right. 

BY MR . JENKINS: 

Q Drawing your attention to PGI's Exhibit 2, 

Miss Engel 

A Oh, yes. 

Q would you identify that document? 

A It is a letter that I wrote to Connie -- no. 

I wrote it to Mr. Cobert with a copy to Connie Newman. 

Q How do you recognize the letter? 

A I signed it. 

Q Is it on PGI letterhead? 

A Yes. 

Q And in t his letter, what are you asking the 

Smithsonian for? 

A To please pay us for the $250,000 that was 

owed to us on the f easibility study. 

Q When did you write this letter to the 

Smithsonian? 

A September 9th, 1998. 

MR. JENKINS: Your Honor, I would move PGI 

Exhibit 2 into evidence. 

MR. TOLCHIN: No objection. 
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THE COURT: All right, it will be received 

without objection. 

(The document heretofore marked 

PGI Exhibit No. 2, for 

identification, was received 

in evidence. ) 

MR. JENKINS: Your Honor, I would like to 

publish PGI No. 2 to the members at this time. 

THE COURT: Yes, sir. 

(Whereupon, PGI Exhibit 2 was published to the 

jury.) 

MR. TOLCHIN: For the record, counsel, you 

used the copy that you have given to the Judge as the 

official for the record document. 

MR. JENKINS: Then I believe His Honor a nd 

Miss Engel ought to switch books because this one has 

the -- oh, that one has the original exhibit sticker on it 

too. 

MR. TOLCHIN: Thank you. 

BY MR. JENKINS: 

Q Now, Miss Engel, let me ask you, after sending 

the letter to the Smithsonian in September of 1998 asking 

for payment, did you get paid? 
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A No. 

Q I would like to then turn your attention to 

PGI Exhibit 3 . 

A Yes. 

Q And I'd ask you to identify that document. 

A Yes. 

Q What is it? 

A It is from our CFO at that time, a Nancy 

Owens. 

Q To whom.? 

A Mr. Cobert again. 

Q And how do you r e cognize that document? 

A I know Nancy's signature and it's a PGI 

it's on PGI letterhead. 

Q Let me ask you one more preliminary question, 

what is the date of the document? 

A october 9th . 

Q Of what year? 

A 1998 . 

Q After sending PGI Exhibit 3 to the 

Smithsonian, did you receive any payment from the 

Smithsonian? 

A Not that I'm aware of. 
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MR. JENKINS: Your Honor, I'd move PGI Exhibit 

3 into evidence. 

THE WITNESS: No. The answer is no. You are 

talking about did I get the 323,924? 

BY MR. JENKINS: 

Q That's correct. 

A No. 

THE COURT: Any objection? 

MR. TOLCHIN: None. 

THE COURT: 3 will be received without 

objection. 

(The document heretofore 

marked PGI Exhibit No. 3, 

for identification, was 

received in evidenc e.) 

MR. JENKINS: Your Honor, may I publish PGI 

Exhibit No. 3 to the jurors at this time ? 

THE COURT: Yes, sir. 

(Whereupon, PGI Exhibit No. 3 was published to 

the jury.) 

BY MR . JENKINS: 

Q Now, Miss Engel, during this time period, late 

summer a nd early f a ll of 1998, were you in c ommunica tions 
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with Rathe Productions concerning collection of the 

2 amounts that were owed for the feasibility study? 
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A We were. Are you talking about our company? 

Q Yes. 

A Yes. 

Q And --

A Well, one is the feasibility study. The other 

is the American Tour; two different --

Q But my question is, were you talking to Rathe, 

generally, about the amounts that we~e owed PGI? 

A Yes. 

Q Did there come a time when you had a me eting 

with Rathe on this subject? 

A Yes. 

Q Could you describe for me , brief ly, --when, 

to the best of your rec ollection, did your meeting with 

Rathe occur? 

A 

Q 

A 

Q 

A 

Q 

I don't recall the exact date. 

Do you r e call the approximate time of year? 

In the fall. 

Of what year? 

1998. 

Where did this meeting take place? 
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A In our office. 

Q And your office is located where? 

A Across the street. 

Q What's the address? 

A Oh, sorry, 2200 Wilson Boulevard, Arlington, 

Virginia. 

Q Which is just caddy-corner to the courthouse? 

A Yes. We have two floors in that building. 

Q Okay; at this meeting which occurred in the 

fall of 1998; who attended this meeting at PGI's offices? 

A Darryl Hartley-Leonard, our CEO. I was there. 

Mr . Rathe was there. I think his brother was there. 

Someone was with Mr. Rathe and I think it is his brother. 

Q Okay. 

A C.B. Wismar. I can't recall if Nancy Owens 

walked in and out, but she -- her office is right next 

door to the conference room and I remember -- I remember 

Nancy being around. 

Those are the main people that I recall in the 

room. 

Q Okay; so, you mentioned Daryl Hartley-Leonard, 

the Chief Executive Officer for PGI. 

A Right. 
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Q Yourself. 

A Right. 

Q Mr. Wismar. 

A Right. 

Q And Mr. Wismar works for whom? 

A PGI. 

Q And what is his title? 

A He is a Senior Vice-President of the company 

or Executiv e Vice-President of the compa ny and he is 

head of business development. 

Q Okayr and Mr. Richard Rathe --

A Yes. 

Q -- wa s there? 

A Yes. 

Q And there was another individual with 

Mr. Rathe? 

A Yes. 

Q What was the purpose of this meeting? 

A We were trying to figure out how do we get the 

Smithsonia n to pay us, becau s e if y ou add these bills up, 

it's pretty substantial. 

And the main purpose of that meeting was to 

dis cuss, how do we get paid? And if we do get paid , how 
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do we divvy up the funds. 

Q So what strategy was discussed as an approach 

to obtain payment from the Smithsonian? 

A We all felt like that we could get the 

feasibility study paid for and we knew that we'd both lost 

a substantial amount of money on the old -- what we called 

the old bill, so to speak. 

It cost us a lot more money than anybody 

anticipated, ~kay? But, you know, that's the way life is . 

You tell a client it's a certain price, that's the way it 

is. And if you spend more than that you lose money. 

And we felt like if we went to the Smithsonian 

and said, 11Look, this is how much money we've lost 

these two companies have lost, 11 and show them, you know, 

how we spent all this money and that how we didn't make 

any money then, at least, they would be kind enough -- a 

nice way to say it -- to pay us for the feasibility study 

which is the $250,000. 

Q Was there any discussion at that time about 

how the $250,000 payment would be divided? 

A Yes. 

Q What was the -- describe the discussion on 

that subject. 
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A Well, the feasibility study was really PGI's, 

2 but we thought it was very. fair that -- because everybody 

3 lost money on the first deal, that we would split it like 

4 we had always been splitting except for Odell-Simms. 

5 And we agreed to pay -- and Odell-Simms was 
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not at the meeting, so we agreed to pay Mr . Simms --

Mr. Odell Simms --his company, $50,000. 

We would take a hundred and Rathe would take a 

hundred. 

Q You ·mentioned Odell-Simms was not present at 

that meeting. 

A Right. 

Q Did you, after that meeting, have any 

diseussions with somebody at Odell-Simms? 

A Yes, I did. 

Q Who did you speak to at Odell-Simms? 

A I immediately called Odell-Simms after the 

meeting, because I f elt like he should know what was going 

on, and I said, "We've had a meeting and we have agreed 

that if we get paid for this feasibility study, we will 

immediately give you $50,000 . 11 

Q And what was Mr. Simms reaction, if any, to 

that statement? 
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A "Thank you. " You know, pretty much and that 

he wanted to -- we talked about his accounting issues, 

okay? 

Did he keep this on his books, because he 

didn't want to take a huge write-off . So, I said, you 

know, "We may never get paid, but until they absolutely 

say no. II 

Because he asked me, is this is an active 

account and I said, "Until the Smithsonian absolutely says 

no, I would keep it on your books." 

So, he said, "Well. " We talked about how 

-- could he send the bills over to my -- to my office, 

because, you s ee , we have a corporate accounting 

department, so bills do not come to me. 

And I said, "You may send your monthly 

statement to me. Just send it to me personally every 

month." 

And that's what he did and he made his 

statement $50,000 and I received a bill almost e v ery month 

from Mr. Simms. 

Q Now, was there discussion about division of 

monies owed for the American Smithsonian Exhibition, if 

any? 
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A No. 

Q Okay. 

A Not that I'm aware of. 

Q At that time, how much was PGI owed for open 

i nvoices on the American Smithsonian Exhibition? 

A Well, we did a full audit just recently. 

Q Well, let me just ask you this, as of that 

time, how much did PGI --

A Well, on the books we wrote off around 

$224,000 and then we had an entire box of receipts this 

high (indicating); of expenses this high (indicating) that 

we did not post to the account, because it would just b e 

r idiculous, so --

Q Now, at that time your invoice 

A It was a bout three quarters of a million 

dollars total. 

Q And I'll get to that point --

A Okay. 

Q As of that time, how much were you seeking to 

recover from the Smiths onia n in invoices for the American 

Smithsonian Exhibition? 

A 

Q 

(No response.) 

I believe it is reflected on PGI Exhibit 2. 
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A You're talking about for the feasibility 

study; it's $250,000. 

Q And were there any other invoices that were 

open? 

A Well, we had the $323,000. 

Q Okay; now, you mentioned that recently you had 

an audit done to examine the company's books and records 

and that based on that audit, you have new information as 

to the amount of money that PGI lost, if you will --

A Right. 

Q -- in this work for the Smithsonian. 

A Right. 

Q After that audit, what did you determine the 

amount of the loss was? 

A About three quarters of a million dollars . 

MR. TOLCHIN: Your Honor, I would object . 

This information was never disclosed in discovery. 

Apparently, this is just after the fact . 

This is after the fact that until recently 

we've never seen any documentation . This is an 

out-of-court statement. It's h e arsay. She doesn't have 

any of the documents here. 

There's a thousand reasons why this can't be 

RUDIGER 8: GREEN REPORTING SERVICE 
CERTIFIED VERBATIM REPORTERS 

4116 L EONARD DRIVE 

F'AIRI'AX, V IRGIN IA 2203 0 

(7031 59 1-3 136 

WWW. RUOIGE RANOC REEN.COM 

131 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

2 1 

22 

23 

ENGEL - DIRECT 96 

allowed. 

MR. JENKINS: .Well, first of all, Your Honor, 

there were no documents that were prepared that are 

discoverable. 

Miss Engel, I believe, if you let me to 

continue, will lay a f oundation as to the source of her 

testimony today . The numbers she is going to testify to. 

THE COURT: All right. I'll sustain the 

objection at this point, but I will let you -- at this 

point and tell the jury to disregard the last statemen~, 

but you can see if you can lay a foundation. 

MR . JENKINS: Certainly. 

BY MR. JENKINS: 

Q Miss Engel, in preparing to testify for court, 

did you review PGI's financial records to make a 

determination a s to the amount of money PGI lost, if you 

will, on the Smithsonian work? 

A Yes . 

Q What type of documents did you review? 

A Financial statements, invoices. We went 

b a ck what happened was -- is a lot of stuff was put in 

storage, because this was such an old bill. 

And it was really just never pulled out and 
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so, basically, that type of thing which you would normally 

do. 

Q Who performed the actual work? 

A Ellen Mosher. 

Q Who mashed the buttons on the calculator to 

arrive at the figure? 

A You mean pulled all the stuff together? 

Q Yes. 

A Ellen Mosher. 

Q Who did the computations? 

A You mean added them all up? 

Q Yes. 

A I added them up. 

Q Okay; now, based on your addition of those 

figures, did you reach any opinion as to how much money 

PGI lost on the deal? 

A Yes. 

Q And how much did you d e termine the amount of 

the company's loss was? 

A Over $700,000. 

MR . TOLCHIN: Same objection, Your Honor. 

THE COURT: Hold on. 

MR. TOLCHIN: We don't have an expert witness 
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testifying. No expert was identified. In fact, we were 

told there were no expert .witnesses. 

This is clearly hearsay. We haven't seen any 

of these bills or anything added up. We can't test it. 

It's clearly not admissible evidence. 

MR. JENKINS: I tend to disagree, Your Honor. 

THE COURT : I'm going to overrule. I think 

that a witness, with her background, could answer that 

question. 

MR. TOLCHIN: Please note my exception, Your 

Honor. 

THE COURT: Yes, sir. 

MR. TOLCHIN: I would like to note that there 

were practically no witnesses -- or experts w~ 

identified in this case . 

THE COURT: I don't think this is -- well, I'm 

not going to view her as an expert in the way you did, but 

I think she -- a woman with her background could answer 

that question. 

All right. 

MR. TOLCHIN: Your Honor, might we ask that 

all the documents be produced to us? 

MR. JENKINS: The documents were produced. 
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The documents that Miss Engel relied upon have been 

produced to Mr. Tolchin. 

MR. TOLCHIN: Your Honor, I will show you what 

we have and 

THE COURT: Well, I made a ruling that she is 

entitled to make the statement as to what the amount was. 

MR . JENKINS: Thank you. 

BY MR. JENKINS: 

Q Miss Engel, with the Court's permission, what 

amount did you determine was owed -- or at least the 

amount of PGI's loss? 

A It was over $700,000. Frankly, I didn't 

memorize the number. I mean, it was huge. 

Q But it was in excess of $700,000? 

A Yes. 

Q Now, at the meeting with the individuals from 

Rathe; that being Mr. Rathe, who is in court today, and 

another member or employee of his company; was there any 

discussion that Rathe was owed money? 

A The $100,000. 

Q Were there any additional amounts discussed? 

A You are talking about when we were in the deal 

when we were in the meeting? 
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Q I'm saying, when you had your meeting with 

Rathe 

A Right. 

Q -- at the PGI offices, --

A Right. 

Q -- were there discussion, at that time, that 

any amount of money, other than $100,000 that you agreed 

upon, would be due and owing to Rathe? 

A No. 

Q Now, after that meeting in - - I b~lieve you 

testified -- the fall of 1998. 

When was the next time that you spoke with 

anybody at Rathe Productions? 

A Prior to filing this lawsuit? 

Q Yes. 

A So, that was about the week before. 

Q And who did you speak to over at Rathe 

Productions? 

A A guy who said he was the CFO and I think it 

was someone else on the phone. I can't recall. 

Q What was the purpose of your telephone call to 

Rathe Productions? 

A I found out that they received the $250,000. 
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Q How did you find out that they had received 

the $250,000? 

A Mr. Simms called me and told me. 

Q Do you recall when Mr. Simms told you that 

Rathe had been paid the $250,000? 

A The same -- the same day that I called the --

Rathe's office. 

Q Do you recall about what month and year that 

was? 

A Tell me when we filed the lawsuit? I have a 

hundred phone calls a day. So, for me to get the dates 

THE COURT: All right, that's okay. That's 

enough. 

BY MR. JENKINS: 

Q And if you don't recall, that's fine. 

A Yeah, right. It was the week before we filed 

the lawsuit, so it was, you know, very recently. 

Q Well, let me ask you this, what year did you 

file or did I file on your behalf, the lawsuit against 

Rathe? 

A This year. 

Q So, this was 2001? 

A Yes. 
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Q And your meeting with the Rathes at the PGI 

offices, you testified was in August of 19 --

A The fall. 

Q Excuse me. 

A Right. 

Q The fall of 1999? 

A Right. 

Q So, at any time between the fall of 1999 and 

the calendar year 2001, did you speak with Mr. Rathe 

concerning the efforts to- recover the money from the 

Smithsonian? 

MR. TOLCHIN: I have to object, just to move 

it a lot faster 

THE WITNESS: No. 

MR. TOLCHIN: -- now we have the statements of 

the leading questions . It was the fall of '98 is what she 

testified, not the fall of '99. 

MR. JENKINS: Excuse me, if I misspoke, Your 

Honor. I will rephrase the question. 

THE COURT: All right. 

BY MR. JENKINS: 

Q At any time between the fall of 1998, when you 

had your meeting with the Rathes in the PGI offices here 
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on Wilson Boulevard, and the calendar year 2001, when you 

filed the lawsuit, did you speak with Mr. Rathe or anyone 

from his company concerning the amounts owed from the 

Smithsonian? 

A I personally did not, no. 

Q Now, when you spoke to the CFO at Rathe 

Productions, what did you say to him? 

A I asked him did they get the check. 

Q And what was his response? 

MR. TOLCHIN: Objection, unless he can 

identify who this person is, it's clearly hearsay. 

THE COURT: Sustained. 

BY MR. JENKINS: 

Q Did you make a demand -- well, let me rephrase 

the question . 

Did you make any demands on Rathe Productions? 

A Yes. I said that I thought they should send 

us our hundred and send Odell-Simms his fifty. 

Q Did you receive your hundred? 

A No. 

MR. JENKINS: That's all I have for this 

witness, Your Honor. 

I tender the witness. 
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THE COURT: All right. At this time it is 

really right at the 1:00 o'clock hour that I told you I 

needed to go ahead and take the break. 

So, ladies and gentlemen of the jury, at this 

time, we'll go ahead and take the luncheon break. 

I will direct -- obviously the case has just 

started, so you haven't heard anything yet, so don't try 

to talk about it or make any decisions. 

If you happen to go to lunch with somebody and 

if you hear anybody talking about the case somep~ace that 

you have lunch, I advise you not to listen and that you 

move away. 

I'm directing that you be back here at 2:15 

and at that time, just come on back to the courtroom and 

as soon as everybody is assembled, we'll get started. 

With that, go ahead and have a good lunch. 

* * * * * 
(Whereupon, at approximately 12:57 o'clock 

p.m., the hearing in the above-entitled matter was 

recessed, to reconvene at 2:00 o'clock p.m., that same 

day.) 
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A F T E R N 0 0 N S E S S I 0 N 

(The Court reconvened at approximately 2:35 

o'clock p.m.) 

THE COURT: Okay, we are ready for the jury. 

(Whereupon, at approximately 2:36 o'clock 

p.m., the jury returned to the courtroom and resumed their 

place in the jury box.) 

THE COURT: Are you ready to resume, 

Mr. Craig? 

MR. CRAIG: Yes, Your Honor. 

* * * * * * 
Whereupon 

CYNTHIA ENGEL, 

a witness, was recalled for further examination by counsel 

on behalf of the Plaintiff Odell-Simms, and, after having 

been duly sworn, was examined and testified further, as 

follows: 

EXAMINATION ON BEHALF OF ODELL-SIMMS 

BY MR. CRAIG: 

Q Miss Engel, it is your testimony that you came 

on board around January of 1998? 

A 

Q 

Yes. 

Do you recall, if, in January 1998, when you 
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came on board, -- the International Tour Feasibility Study 

had been completed by the . time you came on board? 

A No, it was not -- the feasibility study ; the 

foreign? 

Q Yes. 

A No. 

Q When was that study comple ted to your 

recoll ection? 

A You'd hav e to ask C. B. Wismar. I'm n ot 

certain. 

Q Do you remember when the International Tour 

Feasibility Study wa s prese nte d to the Smithsonia n 

Institution? 

A I t was a f ter I came, as I recall. 

Q Ha ve you see n a copy of the r e port? 

A Yes . 

MR . CRAIG: Your Honor , I'd like to hand up my 

document of books on my e xhibits. 

THE COURT : All right. 

MR . CRAIG: And by stipula t ion we will a llow 

that several documents will be let in. 

THE COURT: All right . 

MR . CRAIG : In fact, I believe a ll of the 
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Odell-Simms documents but one, have been stipulated to. 

MR. TOLCHIN: .Mr. Jenkins and I still have to 

talk the other, Your Honor . 

MR. JENKINS: That's correct. 

THE COURT: All right. 

BY MR. CRAIG: 

Q I'll ask you to turn to Tab No. 23, if I 

might. 

A Okay. 

Q Is that the International Tour Feasibility 

study that was presented to the Smithsonian? 

A It appears to be; in color, bound. You're 

saying is it a copy of it? 

Q It's a copy? 

A Yes. 

Q And reading from the front cover, what was the 

date of that report? 

A 

Q 

A 

Q 

Smithsonian? 

A 

March, 1998. 

March 5th, 1998? 

March 5th, 1998. 

And who presented this document to the 

It is under my impression that C.B. did. 
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Q Okay; and on the document cover in the 

lower-right hand corner, what does that read? 

A "A Joint Venture Report by Rathe-PGI." 

Q Thank you. 

At the time that you came on board, what was 

your understanding of the relationship between Rathe and 

PGI? 

A My understanding was they were -- you want to 

know my personal opinion of what I expected? 

Q What was your undercs~anding of their 

relationship? 

A My understanding was that it was a join t 

venture and that all expenses would be paid and if there 

was a profit, it would be split. 

Q And how about the management of the joint 

venture; how did you understand the management of the 

joint v enture to be? 

A PGI had the ability to do all the accounting, 

so we, in essence, did the majority of the accounting; 

paid the bills, got the invoices. 

Frankly, and again, I came as a third person, 

PGI d i d the bulk of the work. 

Q What was your understanding of Rathe's 
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responsibility in the joint venture? 

A To build the sets. 

Q To build -- which sets were those? 

A Whatever sets that needed to be built for the 

exhibition. 

Q I see. 

And what was Rathe's role in the International 

Tour Feasibility Study? 

A I don't know what they did in the feasibility 

study. 

Q Okay; they were just part of the larger joint 

venture? 

A (Nodding head.) 

THE COURT: Is that yes? 

THE WITNESS: Yes; I'm sorry. Yes. 

THE COURT: The court reporter can't take down 

your nods 

THE WITNESS: You're right. I'm sorry. 

BY MR. CRAIG: 

Q I want to turn now to the meeting of the fall 

of 1998. That was your testimony when this meeting 

occurred. 

A Right. 
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Q Can you tell us once again, in your words, 

because I might not have been paying attention entirely, 

the -- who were the attendees at that meeting? 

A As I recall Darryl Hartley-Leonard which was 

our CEO. I was there. Mr. Rathe was there and his 

brother. C.B. was there and I think Nancy owens came in 

and out. 

But, I could be totally wrong about that , but 

it is under my impression that I think Nancy was involved 

in it. It could be because we were discussing numbers. 

Q Who is Nancy owens? 

A She was our CFO at the time . 

Q Were there any representatives of Odell-Simms 

there at that meeting? 

A No. 

Q What was the purpose of meeting in the fall of 

1998 with this group? 

A We were trying to figure out a strategy, 

because I had sent this bill with "Final Bill before Legal 

Notice." 

But -- and that you have to not understand my 

position -- the company that I carne in to go through and 

f ix everything. 
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And on the top of the document I had written 

"Final Bill before Legal Action," because we couldn't get 

responses . 

And a meeting was called with everybody to 

figure out, how do we get paid? Because we had lost a 

substantial amount of money. 

And that's what you do in business. You try 

to figure out what do you do? So, we had a meeting in our 

office to discuss, how do we get them to pay us? 

They had owed us money on the first event, but 

they still had not paid us on the feasibility study and so 

we felt like that if they pay us for the feasibility 

study, but how can we get any more money than just the 

250. 

And so, at that meeting, we discussed the 

strategy of how to do that, because, in essence, they were 

angry because I had written "Final Notice before Legal 

Action" on the bill. 

So, that was the main purpose -- that was the 

main purpose of the meeting, is how do we get paid? And 

then, if we did get paid, how we would split the monies 

up? 

Q Is it fair to say that there was a consensus 
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agreement that you would get the $250,000 for the 

feasibility study? 

A Oh, yes. 

Q And was it fair to say that -- you've 

testified earlier that the split was going to be a hundred 

thousand for PGI, a hundred thousand for Rathe and fifty 

thousand for Odell-Simms. 

Is it fair to say that all the folks in the 

room agreed that Odell-Simms was due $50,000? 

A Yes. If we got paid and when we got paid. 

Q If you got paid and when you got paid? 

A Right. 

Q By whom? 

A By the Smithsonian. 

Q And in that room, did it matter whether PGI 

Rathe or both were paid at any one time? 

A No. 

Q And so, it makes perfect sense that 

Odell-Simms wasn't involved in that meeting. They 

weren't part of the joint venture? 

A That's right. 

Q Is this -- was this agreement a modification 

of any kind of any previous agreements between PGI and 
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Rathe? 

A No. 

Q Would you characterize this as an attempt to 

collect the $250,000 due to you on the feasibility study 

and I'll leave it at that. 

A No. 

Q Okay. 

A I think that the Rathes probably, at the time, 

were afraid that the 250 would all go to PGI, because we 

did the work on the feasibility study. 

So, I think from the Rathe's perspective, they 

wanted to make sure that everybody was going to be fair --

be paid fairly. 

And I think we were very, very fair. So, I 

think there was more to it than just that . Now, if -- I 

do believe that they went to try to get more money, okay? 

But I believe they wanted to make absolutely 

sure how that 250 was going to be split up. And I thought 

we were very honest and fair about it. 

Q Did you ever meet with this same group or 

one similar to it to discuss additional collection 

attempts? 

A No. 
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Q Not after that day? 

A No . 

Q Is it fair to say the next time you had any 

dealings with anybody from that group was in that late 

last year telephone calling you described earlier? 

A That's -- that's correct. 

Q And that telephone call was with John Simms; 

is that correct? 

A Yes. 

Q Did PGI authorize Rathe to take the lead on 

collecting the $250,000? 

A Yes. 

Q Do y ou recall when that was? 

A No, I don't recall exaa~ly when it was. 

Q Do you know why you did that? 

A Yes, s i r. 

Q Why did you do that? 

A The Smithsonian was mad at us. I wrote "Legal 

Action" on their bills. 

Q So, strategically, it was --

A And you know what? I'm -- I'm not from 

Washington. I didn't know that it would make them mad, 

so --
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Q Fair enough. 

Then is it fair to say politically it was 

better for Rathe to take the lead on collections at that 

point? 

A Exactly. 

Q And that was the consensus of the folks in 

that room; is that correct? 

A Yes. 

Q And at that time, which was someti me in the 

fall of 1998, there was a consensus in the room that 

Odell-Simms was due $50,000 for their work on the 

International Tour Feasibility Study? 

A Yes . 

Q Have you ever been asked, prior to this 

lawsuit, to take less than your share of the feasibility 

the International Tour Feasibility study monies? 

A 

Q 

that? 

A 

Never . 

Do you know if Odell-Simms was ever asked 

No, never. 

MR. CRAIG: That's all I have, Your Honor. 

THE COURT: All right, Mr. Tolchin. 

•• 
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the production and management of the U.S. Tour of the 

American Smithsonian Institution. 

Q Is it -- on the last page of the exhibit, is 

it signed? 

A Yes, it is. 

Q Who is it executed by from PGI? 

A It was executed by Mark Sirangelo in May of 

1997. 

Q Do you recognize that as Mr. Sirangelo's 

signature? 

A Yes, I do. 

MR. JENKINS: Your Honor, at this time I'd 

move the admission of PGI Exhibit 1. 

MR. TOLCHIN: No objection. 

THE COURT: It will be received without 

objection. 

(The document heretofore marked 

PGI Exhibit No. 1, for 

identification, was received 

in evidence.) 

BY MR. JENKINS: 

Q Now, Mr. Wismar, what were PGI's and Rathe's 

responsibilities, in general, with respect to the American 
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Smithsonian Exhibition? 

A Together Rath~ and PGI were charged through 

this notice with the management of the presentation of 

American Smithsonian Exhibition as it was presented in 

various cities throughout the United States. 

Those management responsibilities included the 

oversight of the movement of the artifacts that were part 

of that program into the various venues. 

Also, the coordination of fund-raising 

activities because at the time, the Smithsonian had 

stepped away from financing -- fully financing the 

traveling exhibition and required that local cities and 

supporters sponsor it . 

Q Are those duties and responsibilities spelled 

out in the Notice to Proceed? 

A Yes, they are. 

Q What paragraph would that be found in? 

MR. TOLCHIN: Your Honor, the document is in 

evidence. They jury can read it if they really want to. 

THE COURT: Well, they can, but I'll allow it. 

MR. JENKINS : The question is to help the jury 

draw their attention to it. 

THE COURT: I'll allow it. 
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THE WITNESS: Well, certainly Section One, 

Management and Productio~ covers that. 

BY MR. JENKINS: 

Q Now, did PGI also have responsibilities with 

respect to the feasibility study that we had talked about? 

A There i s a requirement -- or there is a 

mention in the Notice to Proceed of a feasibility study 

that is Section Two. 

Q Section Two? 

A Uh-huh. 

MR. JENKINS: With that, Your Honor, I'd like 

to publish Exhibit 1 to the members . 

THE COURT: Yes, sir. 

{Whereupon, PGI Exhibit No. 1 was published to 

the jury.} 

BY MR. JENKINS: 

Q Now, Mr. Wismar, drawing your attention 

specifically to the feasibility study, that being Section 

Two of the Contract . 

What duties and responsibilities did PGI have 

with respect to that endeavor? 

A We were charged to determine, through a 

feasibility study, the possibility of extending American 
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smithsonian to an international tour . 

To take it outside the borders of the United 

states. 

Q Did PGI accomplish that? 

A Yes, we accomplished this study. 

Q Did PGI hav e the assistance of Odell-Simms in 

that regard? 

A Yes, we did. 

Q Did PGI also have the assistance of Rathe in 

that regard? 

A Rathe Productions were involved, but the bulk 

of it was done by PGI. 

Q If you had to estimate a percentage of work 

done by PGI of the study, what percent would you estimate 

was accompl i shed by PGI? 

A I would say eighty to ninety percent. 

Q And what would be the percentage contribution 

of Odell-Simms? 

A I would imagine ten percent. 

Q And the percentage contribution from Rathe? 

A About ten percent would make a hundred . 

Q Were the conclusions of the study presented to 

the Smithsonian? 
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A Yes, they were . 

Q Do you r e call .about when they were presented? 

A It would be in March of 1998. 

Q Who presented the conclusions? 

A There were representatives of Rathe as well 

as PGI and I believe that I made the presentation to the 

Smithsonian, but there were others involved from our team . 

Q Did there come a time where the Smithsonian 

shifted the focus of the feasibility study in any regard? 

A The Smithsonian shifted the focus in terms of 

their willingness to participate in an extension of the 

tour. 

After several meetings and presentations, 

they determined that the presentation of artifacts would 

not be well received by the curators in the Smithsonian; 

having had them on the road for almost two years at that 

point . 

And that the Smithsonian suggested that any 

extension of the tour would be very similar to the 

American Folk Life Festival which is held every year on 

the mall. 

That it would be much more participatory and 

performance oriented as opposed to archival and utilizing 
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the artifacts from the museum. 

Q Did you incorporate that into the feasibility 

study? 

A We -- we reflected at that point on the 

viability of that particular idea vis-a-vis the fund 

raising capability. 

The -- the cost of supporting a tour like that 

around the world was going to be serious and without the 

guarantees of an audience we had to determine whether or 

not we could raise the money, not only from the venues and 

from the various cities that would be visited, but also 

from corporate underwriting. 

We determined that that was likely not to be 

the case . 

Q Now, after the presentation of the feasibility 

study to the Smithsonian, what conclusions, if any, did 

they reach? 

A The Smithsonian, at the point of -- of 

decision said that they were not interested in presenting 

artifacts, but only in a folk life and at that point we 

stepped away from the project not believing that that was 

going to be a viable product. 

Q Did you ever make an effort to collect amounts 
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owed PGI for the work performed? 

2 A Yes. 

3 Q When did that effort begin? 

4 MR . TOLCHIN: Your Honor, this is 

5 cumulative at this point . We have already heard 

6 this from Miss Engel. 
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THE COURT: Try to limit it to things that 

we've not been through . 

MR. JENKINS: I will, Your Honor. 

BY MR. JENKINS: 

Q Mr. Wismar, when did that begin? 

A The efforts -- the effort to collect would 

have begun shortly after the presentations in March-April 

and in the beginning of May. 

Q Did you -- well, describe your personal 

efforts to collect the monies owed. 

A My involvement -- I am not a financial officer 

of PGI, nor am I involved in the accounting or banking 

functions . 

My involvement was to -- to create some 

letters to the Smithsonian requesting payment based on 

contacts that we had had. 

Q Now, did you e ver participate in any meetings 
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to discuss collection efforts with the Smithsonian? 

A Meetings with .the Smithsonian? 

Q Well, meetings wherein the subject of 

collection was discussed. 

A Yes. Yes, I did participate in those 

meetings. 

Q Did you participate in the meetings at the 

headquarters of PGI? 

A Yes, I did, sir . 

Q The one in which the Rathes attended? 

A Yes. 

Q What was the strategy that was discussed at 

that meeting, to your recollection? 

MR. TOLCHIN: Now, Your Honor, this is 

cumulative. We've heard this before. 

THE COURT : I'll sustain the objection and 

say, counsel, just limit it to things that have not been 

raised before unless you have something particular you 

want to talk about. 

MR . JENKINS: Well, Your Honor, if I may, I 

believe that there will be evidence later in the case that 

will suggest a different interpretation of what occurred 

at that meeting, so I believe it's important for the jury 
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to know what each member heard and understood and took 

away from that meeting. 

THE COURT: All right. 

MR. JENKINS: It's a question of 

interpretation. 

THE COURT: All right; I'll allow the 

question. 

BY MR . JENKINS: 

Q Mr. Wismar, what was the strategy that was 

discussed? 

A The strategy that the -- to the best of my 

recollection what was discussed at that meeting was the 

continuing effort to secure the payment of $250,000 due 

per the Notice to Proceed. 

And the corresponding agreement at that 

meeting on the way in which those funds would be shared 

once they were received; keeping in mind the fact that 

there was an agreement that Odell-Simms was owed a certain 

percentage of the money for their work. 

Q What was the split of money to be to the best 

of your recollection? 

A Fifty thousand dollars was going to be given 

to Odell-Simms. One hundred thousand dollars each to 
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Rathe Productions and to PGI. 

Q Do you recall.any discussion or commitment at 

that time that Rathe Productions could retain amounts that 

it was claiming that it was either owed or --

MR. TOLCHIN: Objection; leading and 

cumulative. 

THE COURT: To the extent that it is -- well, 

leading, I'll --

MR . JENKINS: I'll rephrase the question, Your 

Honor . 

THE COURT : Right. 

BY MR. JENKINS: 

Q Did Rathe claim it was owed any additional 

money at that time? 

A Not to my rec ollec tion. 

Q Now, did you, at any time , prepare a letter on 

the subject of the collection efforts? 

A I'm not --

Q And I can rephrase the question to make it 

more direct. 

A Thank you. 

Q Was there a time that you authorized Rathe to 

do anything on behalf of PGI? 
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A Yes. 

Q I am going to . turn your attention now to PGI 

Exhibit 15; that being the fourth page. 

A Okay. 

Q And I'd ask you, Mr. Wismar, to identify this 

letter. 

A This is a letter that was directed by Mr. Rick 

Rathe and then faxed to me. And I recorded it on PGI 

letterhead and faxed it to Miss Susan Moreno at the 

Smithsonian Institution informing Ms. Moreno, who is 

Counsel at the Office of Public Af£ai~s, that Mr. Rathe 

and Mr. Richard Mavadie of Rathe Productions were 

authorized to repres ent the PGI interests in connection 

with the payment of the $250,000 from the Smithsonian. 

And also, they could represent us in 

collecting the balance due which we held at that point in 

excess of $73,000 from the Smithsonian. 

Q Now, you indicated that you had communication 

with Mr. Rathe concerning the language to use. 

Describe for me what happened in that regard. 

A I had had a meeting in New York with 

Mr. Rathe and Mr. Mavadie some weeks before this in 

which, as a result of the continued frustration that 
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we all felt with the non-payment of the invoices from the 

smithsonian, we met in Mr , Rathe's office to discuss how 

best to approach the Smithsonian in getting that matter 

resolved. 

During the course of that discussion, 

Mr. Rathe suggested that, because of the fact that Rathe 

Producti ons had, at that time, ongoing relationships with 

the Smithsonian i n terms of other programs, that he might 

best be the one who could continue that discussion. 

I agreed with that and we stepped aside in 

behalf of one voice as opposed to multiple voices 

appealing to the Smithsonian. 

Part of the motivation for that had been 

the fact that we were in regular contact with the 

representatives from Odell-Simms, who, of course, were 

requesting payment for their $50,000 which was not 

forthcoming. 

As a result of that meeting in New York, 

it is my belief that Mr. Rathe then made contact with 

the Smithsonian because he then sent me a note, a fax 

with the text of the letter that you see as part of this 

exhibit. 

And which I then recast on PGI letterhead and 
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sent to him in addition to which I sent him some backup 

information on the individuals from PGI that had worked 

on the feasibility study, their titles, their job 

descriptions and the amounts of money that had been 

paid to them. 

Q Now, Mr. Wismar, I want to break this up a 

little; what was the purpose of your letter to Ms. Moreno? 

A The purpose of the letter was to signify that 

Mr. Rathe was, in fact, authorized by us to negotiate the 

payment. 

Q In your view, did that auth~rization extencl 

beyond just negotiation? 

A No. It says, "Authorized to represent the 

company in connection with the payment." It did not 

authorize anything beyond that. 

Q Did it authori ze Rathe Productions, in your 

view, to settle any claims? 

MR. TOLCHIN: Objection. The letter speaks 

for itself. Now he is asking Mr. Wismar for legal 

interpretations. 

THE COURT: You can ask what, if anything, did 

it mean, but beyond that, I sustain the objection. 

RUDIGER Be GREEN REPORTING SERVICE 
CERTIFI E D V E R BATI M R EPO RTERS 

4 I 16 L EONAR D DRI VE 

FAI RFAX, V I RG INIA 2 2 030 

(703) 59 1· 3 136 
. ...... . . -· ·- · · - - · · · -,cR EEN .COM 

164 



2 

3 

4 

5 

6 

7 

8 

9 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

WISMAR - DIRECT 172 

BY MR. JENKINS: 

Q Well, does th~ letter say you are authorized 

to settle claims? 

MR. TOLCHIN: Objection. 

THE COURT: Sustained . 

What, if anything, does the letter say 

regarding the settlement of claims? 

BY MR. JENKINS: 

Q Mr. Wismar? 

A Nothing, sir . 

Q What, if anything, does the letter say 

regarding retention of monies recovered from the 

smithsonian? 

A Nothing. 

Q What, if anything, does the letter say about 

amounts that Rathe Productions may be owed for open 

invoices? 

A It says nothing. 

Q And again, this letter -- the text of this 

letter cam from whom? 

A From Mr. Rathe, sir. 

Q You also mentioned that you provided Mr. Rathe 

some costing information in a fax transmission. 
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Describe for me why you needed to provide that 

information to Mr. Rathe? . 

A It was my understanding that the Smithsonian 

had requested backup information for the amount of time 

and effort that had been put into the f easibility study 

and we were supplying that information; as we were told 

Rathe Productions would, as well. 

Q And what was the purpose of this information? 

A It was to support the reason for requesting 

the $250,000. 

Q Do you recall when the last time you spoke to 

Mr. Rathe or anybody from Rathe Productions was concerning 

the collections of amounts owed? 

A I had one conversation with Mr. Rathe after we 

had been notified by Mr. Simms that Odell-Simms was about 

to bring suit in the matter. 

We had received -- Miss Engle had r eceived a 

letter at PGI from Mr . Simms and she had passed that 

letter on to me. 

At that point, I made phone contact with 

Mr. Rathe. That was the last time that we discussed the 

matter at all. 

Q Do you recall when that was? 
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A I would not specifically recall it. It was, 

I believe, in the fall of .last year. 

Q So, the fall of 2000? 

A Yes. 

Q Mr. Wismar, do you have an understanding 

of how much money PGI is owed for the work performed in 

connection with the feasibility study? 

A Yeah, I believe I do, yes. 

Q What is that amount? 

A In connection with the feasibil i ty study we 

are owed $100,000 of the $250,000. 

Q Has PGI been paid? 

A No, they have not. 

Q Now, Mr. Wismar, I'd like to turn your 

attention to -- I believe it's Odell-Simms -- excuse me; 

Rathe Exhibit 14. 

MR. JENKINS: May I approach the witness, Your 

Honor? 

THE COURT: Yes, sir. 

BY MR. JENKINS: 

Q And let me ask you, Mr. Wismar, when was the 

first time that you saw that document? 

A The first time I saw this document was last 
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week in my office when you showed it to me. 

MR. JENKINS: .That's all I have, Your Honor. 

THE COURT: Mr. Craig. 

EXAMINATION ON BEHALF OF PLAINTIFF ODELL-SIMMS 

BY MR. CRAIG: 

Q I'll go backwards in time a little bit to just 

after the Notice to Proceed. 

A Uh-huh. 

Q And you've testified already that Odell-Simms 

was involved in the project. on the International 

Feasibility Tour -- I should say the International Tour 

Feasibility study. 

How did it come about that Odell-Simms would 

be involved in this project? 

A We were -- we, as PGI, were introduced to 

Odell-Simms at the inception of our involvement in the 

America's Smithsonian Tour. 

They were my recollection is that they were 

already in place as fund raisers for the tour itself. 

And through the good offices of a number of 

people in Washington, as we became acquainted with the 

Rathes, we were also acquainted with Odell-Simms and met 

with them on various occasions as they went about the 
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business of trying to raise money in various cities to 

bring the tour to those cities. 

Q So, now is a tour different from the one we're 

talking about, than the National Feasibility Tour? 

A Well, the -- the -- we met them in conjunction 

with the American Tour. They were in charge of fund 

raising and also in terms of creating the potential for 

extending the tour domestically. 

As a result of our involvement with them on 

the domestic tour, I believe that there was a uniform 

feeling that they should be involved in also the 

possibility of research for the international tour. 

Q And when do you do you recall approaching 

Odell-Simms about being a part of the feasibility study? 

A I would not have been the one that would have 

approached them. But it was my understanding that they 

were part -- I was not the individual who would have done 

that approach. 

They were always there. There was never a 

question. 

Q Was there a time -- did there come a time when 

they were actually asked to do the work, the analysis work 

for the feasibility study? 
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A could very well be. That would have been by 

2 someone e l se at PGI. Not . by me. 
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Q I turn your attention to -- there's a big 

thick book back of the one you've got --

A Uh-huh. 

Q -- and I'd like you to turn your attention to 

Tab No . 27 -- 19, I'm sorry, 19. 

A Nineteen? 

Q Yes. 

Does that document look familiar to you? 

A I t is not familiar to me . It's not something 

that I've seen . 

Q Okay; do you recall when Odell- Simms -- let me 

rephrase that. 

Is it fair to say that Odell-Simms was brought 

on to do the International Feasibility Tour Study -- their 

portion of it, sometime after the Notice to Proceed? 

A Yes. Yes. Certainly, because there was 

there was no activity on the International Feasibility 

Tour until it was noticed in the Notice to Proceed. 

Q Okay; and what is your recollection of the 

agreement reached for Odell to do that work -- Odell-Simms 

to do that work? 
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A I was not privy to any of the negotiations 

or the commitments that anyone would have made to 

Odell-Simms. 

That would have been done by other people 

within PGI and within Rathe. I became aware of the 

situation after the fact when the issue of the $250,000 

payment became -- brought to my notice . 

Q You became aware of Odell-Simms's role in the 

feasibility study? 

A No . I became involved -- your question, I 

believe, reflected on their -- their participation and 

their payment and I was not aware of 

Q No. I've misled you then. 

My question is, when they became -- when you 

signed them on to do the work; do you recall when that 

was? 

A As I say, I would not have been the person 

that signed them on. 

Q Okay; did Odell-Simms do the work? 

A Odell-Simms was part of the research that we 

took into the -- took into consideration as we looked to 

the international scene, yes. 

Q Did they do what they were asked by Rathe and 
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PGI in support of the feasibility study? 

A As far as I know, the answer is yes. 

Q And d i d you include their work in the final 

product that was given to the Smithsonian? 

A Yes, I did. 

Q Was there ever any question as to the quality 

of their work? 

A No. 

Q And just so I'm clear, because I think I mixed 

myself up there -- your testimony is that you had no 

understanding of what Odell-Simms payments -- how they 

were to be paid and when and in what amount? 

A My -- my response was that I was not the one 

who would have negotiated the payment schedule or the 

basis of the payment. 

I became aware, after the fact, as we looked 

at the recoupment of the $250,000 that there was a $50,000 

commitment made to Odell-Simms for their participation. 

Q Do you remember, roughly, when that was? 

A It would have been late in the year of 1997. 

Q Do you know who told you? 

A I was in -- I was in the meeting that we had 

referred to earlier tha t -- with the Rathes and with PGI 
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in which it was determined that the $250 , 000 should be 

divided 50-100-100 . 

Q Do you think that meeting was the first time 

you were aware that Odell-Simms was due 50,000? 

A I am reasonably convinced that there had been 

discussions about payments to Odell-Simms. I was not 

aware of any dollar figure and I believed that that was 

simply an arbitrary number. 

Q Okay; what was your understanding of the 

relationship between Rathe and PGI upon accepting and 

signing off on the Notice to Proceed? 

A The Notice to Proceed was predicated or was 

offered by the Smithsonian on the basis that a joint 

venture would be created between Rathe and PGI. 

Q From that point forward, was a joint venture 

then contemplated through the period that y ou produced the 

feasibility study? 

A To my knowledge, the joint venture was never 

finalized or memorialized . I am unclear as to how long 

the negotiations would have gone on to create that joint 

venture. 

Q But, essentially , after the Notice to Proceed 

was signed off on and you went into the project itself, it 
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was still, at that time, contemplated to be a joint 

venture? 

A Yes. 

Q And to the best of your knowledge, Odell-Simms 

performed under the agreement that they had with Rathe and 

PGI? 

A To the best of my knowledge, yes. 

Q Now, in this meeting that you came to 

the conclusion as a consensus group that it would be 

100,000-100,000; 50,000 to Odell Simms; did you see that 

as a modification of the original agreement with the 

Smithsonian? 

A I'm sorry to plead 

Q That's all right. 

A -- I don't quite understand the question. 

Q Okay; when it was decided as a group that you 

would endeavor to get the $250,000 due under the 

feasibility study and it was also decided, as you've 

testified that $100,000 would go to Rathe, $100,000 would 

go to PGI and $50,000 would go to Odell-Simms; did you see 

that view that as a change? 

A It would be difficult to answer that. I -- I 

don't know that anyone had ever set out a formula for the 
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proceeds of that $250,000, so since there was no 

predecessor decision there couldn't be a change. 

Q Okay; so all along, in your view, PGI would 

have been due $100,000? 

A No, as I said there was no formula set up 

prior to that. There was -- there had, to my knowledge, 

not been an agreement that the money would be divided 

along any specific line . 

So, it was always referred to as the $250,000 

due for the feasibility study. 

Q There would be $250,000 due to the joint 

venture of PGI and Rathe? 

A Yes. 

Q Okay; and any monies due Odell-Simms would 

just have been in their role as a subcontractor? 

A That would have been out of my purview to 

decide. I'm not the person who would have made those 

decisions. 

Q Do you know whether PGI has paid Odell-Simms 

the $50,000? 

A To my knowledge, they have not paid 

Odell-Simms $50,000. 

Q Do you know whether Rathe has paid Odell-Simms 
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$50,000? 

A To my knowledge, they have not. 

Q And you said nobody from the joint venture 

either side of the joint venture has paid Odell-Simms 

$50,000? 

A To my knowledge, that would be the case. 

Q I want to turn your attention to -- I want to 

turn your attention now to Exhibit No. 23 , if you ·will. 

This is my, Odell-Simms, in the big thick 

book. 

A Yes. 

Q Exhibit No. 23. 

A Uh-huh. 

Q And does that document look familiar to you? 

A Yes, it does. 

Q What is that document? 

A That is the printed report that we delivered 

to the Smithsonian Institution on the proposed 

international feasibility -- or the proposed international 

tour. 

Q 

handwriting? 

A 

And in the upper right-hand corner there's 

Yes, there is. 
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Q And can you read what that handwriting says? 

A Yes, I can. 

Q Would you --

A It says Wismar. It's the way I sign my name. 

Q What does that indicate to you? 

A That's my copy. 

MR . CRAIG: I'd like to move this document in, 

Your Honor. 

MR. JENKINS: Without objection, Your Honor. 

THE COURT: Exhibit 19 (sic) will be received 

without objection . I mean, not 19 

Q 

MR. CRAIG: It's 23, Your Honor. 

THE COURT: -- 23. 

(The document heretofore marked 

Odell-Simms Exhibit No. 23, for 

identification, was received in 

evidence.) 

MR. CRAIG: Your Honor, that's all I have. 

THE COURT: All right; Mr. Tolchin. 

EXAMINATION ON BEHALF OF DEFENDANT 

BY MR. TOLCHIN: 

I have just a very few questions. 

Mr. Wismar, Jessica Peristere worked for you; 

lr"--··· .K .M 
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(Whereupon, at approximately 4:27 o'clock 

p.m., the jury returned to the courtroom and assumed their 

place in the jury box .) 

THE COURT: Your next witness. 

MR. JENKINS: Miss Susan Engelhardt. 

* * * * * * 
Whereupon 

SUSAN FITCH ENGELHARDT, 

a Witness, was called for examination by counsel on behalf 

of the Plaintiff PGI , and, after having been duly 

previously sworn,· was examined and testified, as follows: 

EXAMINATION ON BEHALF OF PLAINTIFF PGI 

BY MR. J ENKINS: 

Q Would you please state your full name for the 

record. 

A Susan Fit ch Engelhardt. 

Q And Miss Engelhardt, whe re do you work? 

A I work at the smithsonian Institution in the 

Office of Contracting. 

Q 

A 

Q 

Smithsonian? 

How long have you worked there? 

About five and a half years. 

What is your job description at the 
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A I'm a contract negotiator. I work with the 

smithsonian's Muse ums and . Offices to draft, negotiate, 

execute and administer contracts. 

Q Do you have any specialized training that 

helps you in that job? 

A I do. 

Q And what is that? 

A I'm an attorney. 

Q And when did you become an attorney? 

A In 1995. 

Q Have you been a practicioner continuously 

since then? 

A Yes, I have. 

Q Now, do you -- did you have any involvement 

with PGI and Rathe in connection with the American 

Smithsonian Exhibition? 

A Yes, I did. 

Q What was the basic description of y our 

responsibility in that area? 

A My responsibility was to draft and negotiate a 

Notice to Proceed with Rathe and PGI. The Notice to 

Proceed was to allow Rathe and PGI to begin some i mmediate 

work on the next venue of America's Smithsonian. 
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Q And was there an additional area of 

responsibility for PGI and Rathe in connection with the 

Notice to Proceed? 

A There was. It also outlined the general 

responsibilities of the parties with respect to performing 

a feasibility study to look into the possibility of 

bringing a tour similar in size to America's Smithsonian 

abroad. 

Q Do you recall approximately when that study 

was tendered to the Smithsonian? 

A I believe it was the spring of 1998. 

Q And after the completion of that study, did 

there come a time when PGI began an effort to collect the 

amounts it believed it was owed for that feasibility 

study? 

A Yes. 

Q Did the Smithsonian receive written 

communications from PGI to that effect? 

A Yes, we did. 

Q Did the Smithsonian respond to those written 

communications? 

A 

Q 

We did. 

I am going to turn your attention to PGI 
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Exhibit 4. It should be in the binder in front of you and 

if I may, I could assist you. 

MR. JENKINS: May I approach, Your Honor? 

THE COURT: Yes. 

BY MR. JENKINS: 

Q Let me just ask you this, what is this 

(indicating) document; that being PGI Exhibit 4? 

A This is a letter from John Cobert, the 

Smithsonian's Contracting Officer to Nancy owens of PGI. 

It's a letter that requests written 

confirmation from Rathe and PGI as to who was authorized 

to represent the parties for purposes of making a 

payment. 

Q When was this letter written? 

A October 22nd of 1998. 

Q Does this letter respond to correspondence 

previously received by PGI on the subject of collecting 

the amounts owed? 

A Yes, it does. 

Q Why did the smithsonian request confirmation 

of who would be authorized to represent the companies in 

connection with the negotiations for amounts owed? 

A When the Smithsonian initially executed the 
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Notice to Proceed with Rathe and PGI, it was with Rathe 

and PGI as a joint ventur.e . 

Subsequent to that, Rathe and PGI informed us 

that they were not going to be able to form the joint 

venture. 

So, in order to make a final payment for any 

work performed, we wanted to make sure that we had an 

authorized representative from each party so that we could 

properly make a final payment. 

MR .• JENKI~S: Your Honor, I'd move PGI 

Exhibit 4 into evidence. 

MR. TOLCHIN: No objection. 

THE ,COURT: All right, Exhibit 4 will be 

received without objection =' 

(The document here tofore marked 

PGI Exhibit No. 4, for 

identification, was received 

in evidence .) 

MR. J ENKINS: Your Honor, I would publish 

Exhibit 4 to the members at this time. 

the jury.) 

THE COURT: All right. 

(Whereupon, PGI Exhibit No. 4 was published to 
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BY MR. JENKINS: 

Q After writing . PGI Exhibit 4, that being the 

letter from Mr. Cobert dated October 22, 1998, did the 

Smithsonian engage -- or begin to engage in a dialogue 

with PGI and Rathe concerning the collection of the 

amounts owed? 

A I believe with Rathe, yes. 

Q And what dialogue began with Rathe 

Productions? 

A The Smithsonian asked for additional 

documentation of the expenses -- the amounts claimed for 

the work performed. 

Q Now, to the best of your recolle ction, 

initially, how much money was Rathe claiming it was owed? 

A I believe it was around -- around $330,000. 

Q And did the Smithsonian believe that all of 

those charges were proper? 

A Upon reviewing the documentation, no. 

Q Now, you indicated that the Smithsonian 

requested Rathe provide certain information to the 

Smithsonian? 

A 

Q 

Yes, we did. 

I'd like to turn your attention to PGI 
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Exhibit 5 in the binder. 

A Okay. 

Q Let me ask you this, Mrs . Engelhardt, what is 

that document? 

A This is a letter from Richard Rathe to me, 

dated March 9th of 1999, providing some additional detail 

to back up the amount claimed. 

Q And turning your attention to Page 2 of PGI 

Exhibit 5, what does that table present? 

A The table shows a breakdown of invoices from 

PGI, Odell and Simms and then Ra~he Produetions costs and 

fees. 

MR. JENKINS: Your Honor, I'd move Exhibit 5 

into evidence at this time. 

MR. TOLCHIN: No objection. 

THE COURT: Exhibit 5 will be received without 

objection. 

(The document heretofore marked 

PGI Exhibit No. 5, for 

identification, was received 

in evidence.) 

MR. JENKINS: Permission to publish Exhibit 5 

to the members, Your Honor. 
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THE COURT: Yes, sir. 

(Whereupon, PGI Exhibit No. 5 was published to 

the jury . ) 

BY MR. JENKINS: 

Q I'd like to just -- first of all I'll just ask 

you, can you see this (indicating)? 

A I can. 

Q I'd just like to ask you a few questions about 

this blowup. 

THE COURT: Members of the jury, can you see 

it okay? 

THE JURY: (A yes r esponse.) 

BY MR. JENKINS : 

Q I'd just like to ask you a f ew questions about 

Page 2 of this exhibit. 

What analysis is presented to you from Rathe 

at the very top of Page 2 of PGI Exhib it 5? 

A It reads, "An Analysis of the Smithsonian 

International Tour." 

Q And who prese nted this to you? 

A Rathe. 

Q Now, the first entry in the top of the chart, 

what does that represent? 

RUDIGER 8: GREEN REPORTING SERVICE 
CERTIFIE D VER BAT IM REPORTERS 

41 1 6 L EONARD DR IVE 

FAIRFAX, V IRG INIA 22030 

1703) 59 1-3 136 

WWW. ~ UCICE'R'A NOC:R EE N .COM 

185 



l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

ENGELHARDT - DIRECT 199 

A It's a PGI invoice for $174,522. That appears 

to be an invoice for PGI work performed on the feasibility 

study for the international tour. 

Q And the second entry, what does that reflect? 

A That's an amount of $50,000 for Odell and 

Simms. Again, work performed by Odell and Simms for the 

international tour. 

Q And lastly, the third entry for Rathe 

Productions costs; what does that reflect? 

A That's $334,691.10 work performed by· Ra~he 

Productions. Again for the international tour . 

Q Now, the second set of -- the second chart, I 

would say, it's just below the international tour costs; 

what do those invoices represent? 

A Those invoices represent work performed 

related to the America Smithsonian Exhibition. 

Q Did Rathe provide any invoices with respect 

to any work that it performed for the American Smithsonian 

Exhibition? 

A No, I don't believe they did. 

Q Now, after -- after you received Exhibit 5, 

that being the letter form March 9th, 1999, did you 

respond to Rathe Productions concerning the claim for 
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amounts owed? 

A Yes, I did. 

Q Turning your attention to PGI Exhibit 6, can 

you identify that document? 

A This is a letter dated March 18th of 1999, 

from me to Richard Rathe. In this letter I a m requesting 

additional backup documentation to explain the amount 

claimed for work performed for the international tour. 

And, I believe I am also again, requesting 

written confirmation of who is authorized to represent the 

parties. 

Q And turning to -- I guess that would be Page 

the second page of the letter, who are the "cc's" on 

that letter? 

A John Cobert, the Smithsonian's Contracting 

Officer; Constance B. Newman, who was the Smithsonian's 

Under-Secretary at the time; and Nancy owens of PGI . 

Q I notice in the third paragraph that you had 

discussed the amounts that PGI was claiming for the 

American Smithsonian Exhibition. 

What information are you conveying to PGI in 

that paragraph? 

A In that paragraph I am stating that the 
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Smithsonian already had copies of PGI invoices related to 

the America Smithsonian work and the backup documentation 

for that . 

Q So, did you require any further additional 

information as to those expenses? 

A No, I didn't. 

MR. JENKINS: Your Honor, I move PGI No. 6 

into evidence. 

MR. TOLCHIN: No objection. 

THE COURT: It will be received without 

objection, Exhibit No. 6. 

(The document heretofore marked 

PGI Exhibit No. 6, for 

identification, was received 

in evidence. ) 

MR. JENKINS: I'd like to publish Exhibit 6 to 

the members of the jury. 

THE COURT: All right. 

(Whereupon, PGI Exhibit No. 6 was published to 

the jury.) 

BY MR. JENKINS: 

Q Did there come a time when you received a 

response from Rathe to your letter of March 18th of 1999? 
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A I did. 

Q And turning your attention to PGI Exhibit 8 --

A Okay. 

Q -- I'd ask you, what is that document? 

A This is a letter from Richard Rathe to me in 

which he is conveying all of the backup documentation that 

I had requested. 

Q Turning to Page 6 --

A Yes. 

Q -- of Exhibit 8, does that letter look 

familiar to you? 

A Dated August 16th, 1999? 

Q Yes. 

A Yes, it does. 

Q Who sent you that letter? 

A C.B. Wismar. 

Q And what does this letter accomplish? 

A In this letter, C.B. is stating that Rathe 

Productions is authorized to negotiate on PGI's behalf in 

order to come to a final payment for work performed. 

Q What, if anything, does it say about the 

disposition of the $250,000 for the feasibility study? 

MR. TOLCHIN: Objection; the document does 
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speak for itself. He's just asking the witness to read 

it. 

MR. JENKINS: I'll withdraw the question, Your 

Honor. 

THE COURT : All right. 

BY MR. JENKINS: 

Q Based on this letter, did you have an 

understanding as to who would pay Odell-Simms the $5 0,000 

t hat Odell-Simms was owed? 

A Yes .. 

Q What was you~ understanding as to ·who would , 

pay Odell- Simms? 

A Rathe 

MR. TOLCHIN : Objection as to relevanc~ .· 

She's not a contractua l p a rty h e r e to the dispute a nd the 

document does speak for itself. 

THE COURT: I'll sus tain the objection unless 

y ou can l a y a foundation. 

Honor. 

Q 

MR. JENKI NS : I'll withdraw the question, Your 

THE COURT: All right. 

BY MR. JENKINS: 

Now, did you receive any additional staff 
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costing information from Rathe prior to making a 

determination whether amo~nts would be allowed or 

disallowed for the $250,000 claimed? 

A Not as to cost. I think I did receive some 

additional information about meeting dates and attendees. 

Q And turning your attention to PGI Exhibit 

No . 9. 

A Yes. 

MR. TOLCHIN: Is Exhibit 8 being offered into 

evidence? 

MR. JENKINS: Not yet it's not. 

THE COURT: It has not been. 

BY MR. JENKINS: 

Q Do you recognize that document? 

A I do. 

Q And how do you recognize it? 

A This is a letter from Richard Rathe to me. 

Q And what is contained within Exhibit 9? 

A Mr. Rathe is providing some additional 

information that I had requested about specific meeting 

dates and meeting attendees. 

MR. JENKINS: I'd move Exhibit 9 into 

evidence, Your Honor. 

RUDIGER & GREEN REPORTING SERVICE 
CERTIFIED VERBATIM REPORTERS 

4 I 1 6 L EONARD DRIVE 

FA I RFAX, V IRG INIA 22030 

1703) 59 1·3 136 
, .,,.. ,.,., aoon orea" .. ICGREEN. COM 

191 



2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

ENGELHARDT - DIRECT 205 

MR. TOLCHIN: No objection. 

MR. JENKINS: . And 8 as well. 

MR. TOLCHIN: No objection. 

THE COURT: All right. Exhibits 8 and 9 will 

now be received without objection. 

(The documents heretofore marked 

PGI Exhibit Nos. 8 & 9, for 

identification, were received 

in evidence. ) 

MR. JENKINS: And I'd like to publish 8 and 9 

to the members of the jury. 

THE COURT: All right. 

(Whereupon PGI Exhibit Nos. 8 and 9 were 

published to the ~ury.) 

BY MR. JENKINS: 

Q Now, after receiving the documentation 

concerning expenses, what did the Smithsonian do? 

A We reviewed the information we had received 

and then we issued a written response to Rathe. 

Q And when you say, "Written Response, 11 turning 

your attention to PGI Exhibit 10. 

A 

Would you identify that document? 

Yes, this is a letter from John Cobert, the 
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Contracting Officer to Richard Rathe dated December 2nd of 

1999. 

Q Who prepared the text of the letter? 

A I did. 

Q And what are you communicating to him in 

Exhibit 10 generally speaking? 

A In this letter we are rejecting the payment 

amount initially requested by Rathe and PGI and we are 

offering a payment amount of $192,750. 

Q And what was the original amount of the claim 

from Rathe for the feasibility study? 

A It was $559,213 . 10 . 

Q How much did the Smithsonian initially 

approve? 

A $127,153.06. 

Q Did you -- that being the Smithsonian, also 

make an evaluation of the appropriateness of American 

Smithsonian Exhibition charges? 

A We did. 

Q And what conclusions did you reach in that 

regard? 

A I believe we -- we approved all but 

approximately $8,000 of those charges. 
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Q Were any of Rathe's invoices for the American 

Smithsonian Exhibition inpluded in your review for 

American Smithsonian Exhibition expenses? 

A I don't be lieve so. 

Q ·And the information which you relied upon in 

performing your evaluation; from whom did you receive that 

information? 

A We received that information from Rathe. 

Q Now, turning your attention to Page -- I 

believe it is 6 of that exhibit, Attachment B. 

Q What are you communicating in th±s attachment? 

A In the attachment I was trying to show a 

breakdown of how the Smithsonian arrived at the final 

amount we were offering. 

MR. JENKINS: Your Honor, I'd move PGI Exhibit 

10 into evidence. 

received. 

MR . TOLCHIN: No objection. 

THE COURT: No objection? 

MR. CRAIG: No objection, sir. 

THE COURT: All right, Exhibit No. 10 will be 
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(The document heretofore marked 

PGI Exhibit No. 10, for 

identification, was received 

in evidence.) 

MR. JENKINS: And I'd like to publish it to 

the members at this time. 

(Whereupon, PGI Exhibit No. 10 was published 

to the jury.) 

BY MR. JENKINS: 

Q Sticking with Attachment B, the breakdown, I'd 

like to just go through some of the areas that you 

evaluated and the conc lusions that you reached. 

Firs t o f all, as a predicate, let me ask you 

this ; in this relationship between PGI, Rathe and the 

Smithsonian, who was the customer? 

A The c ustome r would be the Smithsonian. 

Q Now, at the very top of Attachment B. 

MR. JENKINS: And l e t me ask, can everybody 

see this? 

THE JURY: (A yes response.) 

BY MR . JENKINS: 

Q What is the breakdown of the total amount 

claimed for amounts owed for the feasibility study? 

RUDIGER a GREEN R EPO RTING SERVI C E 
CERTIF IED VERBATIM REPORTERS 

41 16 LEONAR D DRIVE 

FAIRFAX, V I RGI NIA ZZ030 

(703 ) 59 1·3 136 

WWW.RUOICERANOCREEN .COM 

195 



2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

ENGELHARDT - DIRECT 209 

A It breaks down to an amount owed to PGI and 

an amount owed to Rathe and an amount owed to Odell. 

Q Now, after the break at the top of the page, 

you indicate that there are some calculations that you 

have performed. 

Let me ask you specifically -- for the Rathe 

calculations you've made some deductions. 

What deductions did you make for pre-award 

charges? 

A Forty-four thousand six hundred dollars. 

Q And why did you deduct that amount? 

A Those were charges incurred by Rathe prior to 

the Smithsonian issuing a contract award. 

MR. TOLCHIN: Your Honor, I've been sitting 

here quietly, but can I have a proffer as to what 

relevance this has to the conversion claim? 

I just I just don't see it. 

THE COURT: Sustained. 

Do you want to make a proffer? 

MR. JENKINS: Yes, certainly. 

THE COURT: Approach. 

BENCH CONFERENCE 

MR. JENKINS: The relevance of this, Your 
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Honor, is the customer -- for the claims asserted by Rathe 

and they are claiming tha~ they retained money which is 

owed to them. 

And our position is it is not owed to them, 

but it is owed to PGI and to Rathe in some pro-rata 

portion in accordance with the agreement. 

And to suggest to the jury that the attorney 

-- that claims made by Rathe Productions overstated the 

amounts owed and the adjustments made would allow them to 

infer that the amounts claimed by PGI were correct 

amounts. 

MR. TOLCHIN: Which has nothing to do with any 

-- any amounts that we're claiming or anybody's claiming. 

This -- this was even overtaken by events in negotiations. 

They went up from 192 to 232. This is just a 

negotiation between two parties. It has nothing to do 

with the PGI-Rathe dispute. 

This is totally a -- this goes to the 

substantive claim that they are not putting on. 

THE COURT: Anything you want to say? 

MR. CRAIG: No, Your Honor. 

THE COURT: Anything else? 

MR. JENKINS: No, Your Honor. 
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THE COURT: I am going to sustain the 

objection. 

OPEN COURT 

BY MR. JENKINS: 

Q Moving on, Miss Engelhardt, turning your 

attention to PGI Exhibit 11. 

A Yes. 

Q Let me ask you; what is that document? 

A This is a letter from Richard Rathe to me 

dated January 12th of 2000. In it Mr. Rathe is rejecting 

the Smithsonian's offer to pay a hundred and roughly 

$192,000. 

Q Did Mr. Rathe make any counter-proposal? 

A He does. He makes a counte£-proposal of 

$315,588.51. 

MR . JENKINS: At this time, Your Honor, I 

would move PGI Exhibit 11 into evidence. 

MR. TOLCHIN: No objection. 

THE COURT: All right, 11 will be receiv ed 

without objection. 
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(The document heretofore marked 

P~I Exhibit No. 11, for 

identification, was received 

in evidence. ) 

MR. JENKINS: And I'd publish it to the 

members. 

THE COURT: All right. 

(Whereupon, PGI Exhibit No. 11 was published 

to the jury.) 

BY MR. JENKINS: 

Q Now, Miss Engelhardt, calling your attention 

to the second page of the exhibit, does Rathe Productions 

make any representations to you as to the distribution of 

amounts recovered should the Smithsonian agree with the 

settlement figure? 

A Not specifically, no. 

Q Is there a discussion as to the percentages 

that would be recovered? 

A Yes, there is. 

Q And what is the discussion in that regard? 

MR. TOLCHIN: Your Honor, the document does 

it speaks for itself. It says twenty-three percent. I 

don't think we need the witness to read it. 
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MR. JENKINS: Your Honor, if he is willin g to 

stipulate as to my theory . of the numbers, then I'll be 

happy to move on. 

THE COURT: I'll overrule the objection and 

let you ask her . 

BY MR. JENKINS: 

Q Miss Engelhardt, do you recall the question or 

do I need to -- I can rephrase it for you. 

A Yes, please. 

Q Was there any representation as to the 

percentage of distribution of the amounts recovered? 

A Yes, there i s. 

Q What is that percentage? 

A It's states that the Smithsonian's offer to 

reimburse on fifty-percent of the initial $250,000 fee is 

only twenty-three percent of the entire amount that Rathe 

and PGI initially claimed . 

Q Now, c alling your attention to the figure of 

$315,588, what does that figure represent in terms of 

combination of costs or expenses? 

A That represents an amount of $250,000 for work 

performed on the feasibility study and the remainde r 

repre sents work pe rformed on the the American Smithsonian 
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Exhibition. 

Q And the $65,sas; whose invoices were those? 

A Those were PGI invoices . 

Q Were there any Rathe invoices included in 

this? 

A No, there weren't . 

Q Now, after January 12th of 2000, did you have 

any further discussions with Rathe Productions concerning 

the amounts owed for the International Feasibility Study? 

A We did. 

Q And what were the general nature of those 

discussions? 

A We rejected Rathe's counter-offer of 

approximately $350,000 and again restated our initial 

offer of roughly $192,000. 

Q Did you ask for any analysis from Rathe in 

deciding whether to settle the matter? 

A No, we did not. 

Q Did you ask for any supplemental information 

concerning a comparison of the Smithsonian's offer and 

Rathe's offer? 

A 

Q 

Yes, we did. 

Turning your attention to PGI Exhibit 19, and 
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I'd just ask you, what is that document? 

A This is a letter from Rathe to John Cobert 

and to me. It provides a breakdown of the initial 

amount Rathe requested and the amount the Smithsonian 

offered. 

And it further breaks that down into 

components. An amount for America's Smithsonian work; 

an amount due to Odell, Roper, Simms and the balance 

remaining which would then be split fifty-fifty between 

Rathe .. and PGI. 

MR. JENKINS: Now, Your Honor, I'd of~er 

Exhibit 19 into evidence at this time . 

THE COURT: Any objection. 

MR. CRAIG: None here. 

MR. TOLCHIN: No, Your Honor. 

THE COURT : All right, Exhibit 19 will be 

received without objection . 

(The document heretofore marked 

PGI Exhibit No. 19, for 

identification, was received 

in evidence. ) 

MR. JENKINS: I'd publish it to the members. 

THE COURT: All right. 
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(Whereupon, PGI Exhibit No. 19 was published 

to the jury.) 

BY MR. JENKINS: 

Q Miss Engelhardt, I'd like to go through 

we'll go through these sort of page by page. 

What was the purpose of requesting comparison 

accounting between the Smithsonian's offer and the Rathe 

offer? 

A John Cobert and I had a phone conference with 

Richard Rathe in which he suggested that the parties meet 

half way essentially in order for Rathe, PGI and Odell to 

each receive at least some reduced payment. 

We requested, at that point, that Mr. Rathe 

submit that request to us in writing and the results of 

that request was the letter that you see here 

(indicating). 

Q Now, in the chart that is displayed in the 

middle of the page, under either RPis amount or under, 

"SI last offer;" is there an amount allocated for 

American's Smithsonian Exhibition billings? 

A 

Q 

A 

Yes, there is. 

Is there an amount due Odell-Roper? 

Yes, there is. 
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Q Under either scenario, how much is Odell-Roper 

owed? 

A Fifty thousand dollars. 

Q And then, is there an analysis of what is to 

happen to the balance of the money remaining under either 

scenario? 

A There is. 

Q What is that analysis? 

A That Rathe and PGI would each receive half of 

the balance. 

Q Now, the secon~ page OE the letter also 

discusses what would happen in the e vent of a reduced 

payment. 

What representation did Rathe make to you as • 

to what would happen if there were a reduced final 

payment? 

A That each of the parties, meaning Rathe, PGI 

and Odell would each receive some reduced amount. 

Q 

letter? 

A 

Q 

A 

And who were the "cc" addressees on that 

C.B. Wismar, Ed Tolchin, and Bob Odell. 

Do you know who Mr. Wismar is? 

I do. 
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Q Who is he? 

A He -- at least at the time, worked for PGI. 

Q Do you know who Mr. Odell is? 

A No, I do not. 

Q Do you happen to know who Mr. Edward Tolchin 

is? 

A I do. 

Q Who is that? 

A He is Rathe's attorney. 

Q Do you see him in court today? 

A I do. 

Q Now, Mrs. Engelhardt, after receiving PGI 

Exhibit 19, were there any negotiations further concerning 

resolving the amounts owed for the feasibility study? 

A Briefly, yes. 

Q And describe for me, briefly, what those 

negotiations were . 

A The Smithsonian had received consent from the 

Smithsonian's Under-Secretary to offer a final payment 

amount of $250,000 to settle the matter. 

We conveyed that to Rathe and Rathe agreed. 

Q Now, was there a settlement agreement executed 

in this regard? 
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A There was. 

Q Turning your attention to PGI Exhibit 15, do 

you recognize that d ocument? 

A I do. 

Q How do you recognize it? 

A I drafted it. 

Q And what is the document? 

A It is a s e ttlement a greement between the 

Smithsonian, Rathe and PGI. 

Q And what does this agreement represent? 

A This provides for the Smithsonian to make a 

final payment of $25 0 ,000 for work perfor med on both the 

International Tour Feasibility Study and America's 

smithsonian. 

Q Turning your attention to Page 3 of the 

exhibit, who executed the exhibit on behalf of the 

Smithsonian? 

A 

Q 

Productions? 

A 

Q 

A 

John Cobert. 

Who executed the exhibit on behalf of Rathe 

Richard Rathe. 

And who e xecuted it on behalf of PGI? 

Richard Rathe. 
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Q Did you speak with anybody at PGI prior to the 

2 execution of this agreement? 
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A No , I did not. 

Q Why didn't you? 

A Because we had received the letter from C.B. 

Wismar which stated that Rathe was authorized to negotiate 

on PGI's behalf. 

Q Now, did you ask Rathe whether or not they had 

talked to PGI about this settlement agreement? 

A No, I did not. 

Q Why not? 

A Because PGI had been copied on all 

correspondence we had received to date. 

Q Do you know whether or not PGI actually 

received that correspondence? 

A No, I do not. 

MR. JENKINS: Your Honor, I move Exhibit 15 

into evidence. 

MR. TOLCHIN : No objection. 

THE COURT: All right, 15 will also be 

received without objection. 
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(The document heretofore marked 

PGI Exhibit No. 15, for 

identification, was received 

in evidence.) 

MR. JENKINS: I'd publish that to the members 

of the jury. 

(Whereupon, PGI Exhibit No. 15 was published 

to the jury.) 

BY MR. JENKINS: 

Q Was there another settlement agreement 

executed after PGI Exhibit 15? 

A There was. 

Q And describe for me the circumstances 

surrounding the execution of that second settlement 

agreement. 

A Shortly after executing the settlement 

agreement, it was brought to my attention that the r e 

was a -- there were two typographical errors on the 

first page. 

Those errors were that PGI was left out of the 

introductory paragraph and the 11 Now, therefore 11 clause. 

So, I made those changes and sent Rathe a second revised 

settlement agreement for their signature. 
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Q With respect to PGI Exhibit 15, the settlement 

agreement that was first executed, did you send a copy to 

PGI? 

A No, I did not. 

Q Why not? 

A Because, at that point, we were negotiating 

solely with Rathe. 

Q Did you expect Rathe to do that? 

A Yes. 

MR. TOLCHIN: Objection, not really relevant. 

THE COURT: I'm going to overrule that. I'll 

allow her to answer the question. 

BY MR. JENKINS: 

Q I think the answer to the question was --

A Was yes. 

Q Now, turning your attention to PGI Exhibit 16. 

A Okay. 

Q Is this the second settlement agreement? 

A It is. 

Q When was it executed by Mr. Rathe? 

A August 29th of 2000. 

MR. JENKINS: I'd offer Exhibit 16 into 

evidence, Your Honor. 
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MR. TOLCHIN: No objection. 

THE COURT: All right; it will be received 

without objection. 

(The document heretofore marked 

PGI Exhibit No. 16, for 

identification, was received 

in evidence . ) 

MR. JENKINS : I'd publish that to the members. 

(Whereupon, PGI Exhibit No. 16 was published 

to the jury.) 

BY MR. JENKINS: 

Q Did you s end a copy of the set t l eme nt 

agreement to PGI? 

A No, I didn't. 

Q Why not? 

A Again, bec a use we were authorize to negotiate 

with solely with Rathe at that point in time. 

Q Did you expect Rathe Productions to take care 

of that? 

MR. TOLCHIN: Same objection. 

MR. JENKINS: May I be heard, Your Honor? 

THE COURT: I'm waiting. 

MR. JENKINS: One o f the ele ments of 
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conversion is wrongfulness and effort to conceal? The 

fact that they received a .payrnent from PGI is certainly 

instructive on the question of wrongfulness. 

THE COURT: Overruled. 

BY MR . JENKINS: 

Q Between the time that you opened settlement 

negotiations with Rathe Productions in about March of 

1999, and the time that the settlement actually occurred 

in July of 2000, did you speak to anybody at PGI? 

A I don't believe so, no. 

Q Did you feel you needed to? 

A No, I didn't. 

Q Who were you looking to to take care of that 

for you? 

A Rathe Productions. 

MR. TOLCHIN: Your Honor, it's not only 

objectionable. It's cumulative at this point. 

Q 

A 

THE COURT: At this point it is. 

MR. JENKINS: That's fine, Your Honor . 

THE COURT: Okay. 

BY MR. JENKINS: 

Did you issue a check to Rathe Productions? 

We did, yes. 
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Q And turning to PGI Exhibit 14, is that a copy 

of the check that the Smithsonian issued to Rathe 

Productions in the amount of $250,000? 

A It is. 

Q When was that check issued? 

A July 25th of 2000. 

MR . JENKINS: Your Honor, I'd move for the 

admission of PGI Exhibit 14. 

MR . TOLCHIN: No objection. 

THE COURT: All right; 14 will be receivea 

without objection. 

(The document heretofore marked 

PGI Exhibit No. 14, for 

identification, was receiv ed 

in evidence.) 

MR. JENKINS: Publish that to the members, 

Your Honor. 

THE COURT: All right. 

(Whereupon, PGI Exhibit No. 14 was published 

to the jury.) 

BY MR . JENKINS: 

Q Did you also receive an invoice from Rathe 

Productions in connection with the settlement? 
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A I did. 

Q I turn your attention to PGI No. 13. 

Is that the invoice you received? 

A Yes. 

Q Who requested this invoice? 

A I requested the invoice. 

Q Why did you? 

A It's standard Smithsonian procedure for our 

accounting office to issue a payment. They must receive 

an invoice in order to do so. 

MR. JENKINS: I'd move the admission of PGI 

Exhibit 13, Your Honor. 

MR. JENKINS: No objection. 

THE COURT: It will be received without 

objection. 

(The document heretofore marked 

PGI Exhibit No. 1 3 , for 

identification, was received 

in evidence.) 

MR. JENKINS: May I publish to the members? 

THE COURT: Yes, sir. 

(Whereupon, PGI Exhibit No. 13 was published 

to the jury.) 
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BY MR. JENKINS: 

Q Miss Engelhardt, I noticed in the middle 

of the invoice it states the purpose of the settlement 

agreement. 

What is .the purpose of the settlement 

agreement according to the invoice prepared by Rathe 

Productions? 

A It reads "Settlement agreement for 

International Tour." 

Q What is the amount? 

A Two hundred an~ fifty thousand do~lars. 

Q To the best of your recollection, what was the 

amount that the Notice to Proceed prov ided for the payment 

for the feasibiiity study? 

A Two hundred and fifty thousand dollars. 

Q When entering the settlement agreement with 

Rathe Production, did Rathe make any representations to 

you as to the disposition of that money? 

A Not at that time, no. 

Q Did they make a representation at any other 

time? 

A During the phone conference that John Cobert 

and I had with Mr. Rathe, yes. 
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Q What representation was made? 

A That each of the parties would receive some 

reduced amount. 

Q Have you learned subsequent to that telephone 

conversation whether that has happened? 

A I have learned that that has not happened. 

MR. TOLCHIN: Objection, now they are asking 

for hearsay. 

THE COURT: Sustained. 

MR. JENKINS: That's all I have, Your Honor, 

and I tender the witness. Thank you. 

THE COURT: All right; Mr. Craig . 

MR. CRAIG: Thank you, Your Honor. 

EXAMINATION ON BEHALF OF PLAINTIFF ODELL-SIMMS 

BY MR. CRAIG: 

Q Hello, Miss Engelhardt, I'm Chris Craig and 

represent Odell-Simms in this matter. 

To the best of your recollection, at the 

beginning of this time, when this Notice to Proceed was 

prepared and executed, what was the relationship between 

Rathe and PGI as far as the Smithsonian was concerned? 

A They had proposed to us as a joint venture. 

I believe, at that time, they had not yet formally formed 
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the joint venture. 

Q At one time -7 I noticed in looking at the --

the settlement agreement you say almost the same thing. 

That no joint venture was formed. 

At what point did you learn that no joint 

venture agreement had been entered into? 

A I don't remember exactly. I believe it was in 

the fall of the year that they began performing the work. 

It may have been '97. 

Q Fall of '97; can you remember more 

specifically than that? 

A No, I can't . 

Q And did you have, as -- in your position in 

the Smithsonian, did you have any direct interaction with 

Odell, Simms and Associates? 

A No, I did not. 

Q Did you have any -- did the Smithsonian have 

any reason to believe that Odell, Simms and Associates 

failed to perform their portion of the agreement; their 

agreement? 

A No, I did not. 

Q Did either Rathe or PGI represent to you that 

they had negotiating power on behalf of Odell, Simms and 
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Associates? 

A Not directly, . no. 

Q I'd like to turn your attention then to --

back to it's the it says PGI No. 19. If I could 

turn your attention to that. 

A Okay. 

Q In the chart there is a line that says that 

the amount due Odell-Roper is $50,000 and that falls under 

both the Rathe Productions as well as the SI last offer. 

What does that mean to you? 

A The Smithsonian did not reject that charge. 

MR. CRAIG: I have no further questions. 

THE COURT: All right, Mr. Tolchin. 

EXAMINATION ON BEHALF OF DEFENDANT RATHE 

BY MR. TOLCHIN: 

Q Hello, Miss Engelhardt, how are you? 

You don't know anything about the internal 

agreements between Rathe and PGI as to the disposition of 

this money, do you? 

A No , I don't. 

Q And you don't know anything about Rathe 

Productions billings to PGI for the American Smithsonian 

Tour that may have been included in PGI's billings to the 
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(Whereupon, at approximately 5:17 o'clock, the 

jury retired from the courtroom.) 

MOTION TO STRIKE 

MR. TOLCHIN: Your Honor, we'd move to strike 

the evidence and ask that judgment be entered in favor of 

Rathe Productions on the claim of PGI's conversion claim 

now that they have put on their case. 

The theory of their case is not contract. 

They are not suing based upon a contract. They are not 

suing based either on that they did work and there was 

momey due for the work. 

They are suing based upon a single tort 

theory, conversion. They are asking for damages and they 

are asking for punitive damages. 

That's what they are asking for in their 

Motion for Judgment . Now, if you look in their Motion for 

Judgment and I'll address the punitive damages issue 

first. 

Your Honor, as you know, under Wellsettler 

from Virginia Law, you have to be able to provide evidence 

of actual malice. 

Not even inferred malice, pending malice; not 

even bad faith; but actual malice. And malice is defined 
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as in the Canunark Corp. versus Hailey, as "Willful 

wrongdoing beyond the mere breach of the duty imposed 

by a contract." 

And it's defined in jury instructions as 

"Sinister or corrupt motive such as hatred, personal 

spite, ill-will, or a desire to injure the plaintiff. 

Now, they've rested their case. They 

have presented three witnesses. The last one was 

Miss Engelhardt who had absolutely no information about 

the internal dealings of the parties. 

The first one was -- I'm sorry; the second one 

was Mr. Wismar who simply stated that he didn't remember 

an agreement. That's all he stated. 

He didn't even say that he didn't know that 

there was an agreement. He had no recollection. I think 

his exact words were -- I wrote them down as he said them. 

His exact words were "Not to my recollection." 

That's the only thing that he testif ie~ about and 

Miss Engel t e stified that she thought she was owed the 

money. 

But she also hasn't testified with respect to 

any sinister or corrupt motive such as hatred, personal 

spite, ill-will or desire to injure the plaintiff. 
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They should have sued us in contract. They 

should have sued us in breach of an agreement. They chose 

not to. 

But, because they chose not to, they are stuck 

with what it is that they pled in their Motion for 

Judgment and the evidence that they tried to present to 

the jury. 

And they tried to make this into a tort case, 

so they could have punitive damages. They have not shown 

the actual malice needed to get punitive damages. 

They didn't put on any evidence and we ask 

that that part of the Motion for Judgment be stricken. 

Additionally, we ask that the entire Motion 

for Judgment be stricken because they are suing again, not 

for contract, but they are suing for conversion. 

The definition of a conversion is, "Any 

wrongful exercise or assumption of authority over 

another's goods depriving him" -- or it, I guess, "of 

their possession and any act of dominion wrongfully 

exerted over the property and denial of the owner's right 

or inconsistent with . .. " --

The law is clear that when a check is written 

to someone and they put the check in to evidence -- and 
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it's written to Rathe Productions, Inc. -- it's their 

exhibit. 

When a check is written to someone, it's that 

person's money. And when that person takes that check and 

cashes it, he's not assuming authority over somebody 

else's property. 

The check is written to him, to Rathe 

Productions, Inc. When that check is written and Rathe 

Productions, Inc. cashes it, it's their money. 

Now, they may have an agreement on the side. 

We say the agreement is one thing. They could have said 

the agreement was something else, but they chose not to go 

on that theory. 

They chose to say that by taking that $250,000 

and cashing that check, putting it in to the account, 

putting it in to Rathe Productions' account, that 

constituted conversion of PGI's money. 

You cannot, as a matter of law, -- because the 

law is clear that when a check is written to someone, it's 

that person's money. 

It may be, again, that they have an agreement 

that says after the check is cashed, -- they may have an 

agreement that says it should be disbursed in various 
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ways, but if it is not disbursed in the way -- as agreed, 

that becomes a breach of Gontract. 

It does not become conversion. It simply 

becomes a breach of agreement. The conversion had to take 

place when that money was taken. 

The money was taken when the check was cashed 

and that check was written to Rathe. It was not written 

to Rathe-PGI. 

Indeed, if you look in their Motion for 

Judgment, they tried to avoid this issue beeause in the 

Motion for Judgment what they pleaded is in Paragraph 

18, they pleaded "Upon information or belief, the 

Smithsonian check for the $250 ,000 was made payable to the 

order of both PGI and Rathe." 

That's how they tried to avoid this law in 

order to get within the conversion claim. 

But the evidence they presented was not that 

it was written to both PGI and Rathe, because it wasn't. 

It was written to Rathe. 

So, when that check was cashed, which was the 

only point that conversion could occur, because that's 

when the money was taken, that was Rathe's money. 

Rathe had no obligation under a conversion 
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theory to give the money to PGI because Rathe had put it 

into their acc ount . 

They had an obligation . It was a contractual 

obligation to split the money after that, but that can't 

be conversion. 

That can be a breach of contract, but they 

chose not to sue for breach of contract. They never even 

pled a breach of contract in their Complaint -- in their 

Motion for Judgment. 

Now, the authority for that, if you look at 

Comeux versus First Union National Bank, Credit Corp 

versus Kaplan and United Leasing corp versus Thrift 

Insurance Corp. 

The cites are -- Thrift-United Leasing is 247 

VA 2.999. The Credit Corp versus Kaplan case is 198 VA 67 

and the Comeux, C-0-M-E-U-X v ersus Firs t Union National is 

a Virginia Circuit case out of Richmond in, I believe, 

February of 2001. A brand new case. 

They are the cases that, (A), define what 

conversion is; but, (B), make it clear that when a check 

is written to someone it's that person's money and h e can 

cash it. 

And, indeed, you know that from just plain old 
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common sense. If I write you a check, that's your money. 

You have the ~ight to cash it. That's what 

the Code says; that's what everything says. It's your 

money. 

Now, if you have an obligation to disburse 

that money later on, it's not conversion if you don't. It 

may be a breach of contract , but it cannot be conversion 

as a matter of law. 

So, we'd ask that the evidence of PGI be 

stricken. There's no punitive -- there's no evidence of 

actual malice, so punitive damages has to go. 

And there's certainly is no evidence of 

conversion here. There may be evidence of a breach of 

contract, but that's not what they pled and it's not what 

they are asking the jury to come with. 

MR. JENKINS: Your Honor, obviously we take 

an entirely different view. First of all, we have 

adequately, not only pled a conversion, but also proven 

a conversion. 

Conversion is defined as "The wrongful 

exercise or assumption of authority, personally or by 

procurement, over another's property depriving him of 

possession of the property." 
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I'm not alleging that they converted the 

check, Your Honor. I've alleged that they converted the 

settlement proceeds from the American Smithsonian 

Exhibition Tour. 

The fact that it was transmitted by check 

or actual cash dollars or wire transfer doesn't change 

the fact that we have alleged conversion of those funds 

which rightfully belong, at least in some portion, to PGI. 

So, we have put on sufficient evidence that 

there is an agreement and that PGI had a property interest 

in at least $100,000 of that settlement proceeds. 

That Rathe received that . That Rathe retained 

that and that despite PGI's demand to pay over, they did 

not pay over and as a result PGI has been deprived of the 

use of that property since July of 2000. 

Secondarily, Your Honor, as to the question of 

punitive damages, the issue of punitive damages is 

certainly at issue. 

There is sufficient evidence for the jury to 

find that the -- Rathe Productions Company has acted with 

spite towards PGI by receiving and retaining the money 

and, thereafter, remaining quiet about it in an effort to 

hide or conceal the fact that it retained the money. 
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There's sufficient evidence both as to the 

conversion and as to the punitive damages claim and for 

that reason, Your Honor, we ask that the Court deny the 

Motion to Strike. 

THE COURT: Do you have anything you wish to 

say, Mr. Craig? 

MR . CRAIG: No, sir, Your Honor . 

THE COURT: All right; with regards to the 

Motion to Strike the punitive damages claim, the Court is 

going to sustain that. motion. 

I believe -- I don't believe that there has 

been sufficient evidence to go forward to the jury on the 

issue of punitive damages . 

There just does not -- there just hasn't been 

that evidence there. 

The Court will take it under advisement as to 

your Motion to Strik e the rest of the case with regards to 

conversion. 

It's questionable, I agree. However, I am 

going to let it go forward. You will be allowed to renew 

your motion, of course, at the conclusion of the case. 

Okay; at this time we are going to go ahead 

and call the jury. I'll tell them that we will be 
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resuming tomorrow morning at 9:30. 

As I've instructed counsel, have your -- go 

ahead and get your instructions worked out between you so 

that you can tender them to the Court at sometime before -

- so I can at least get an idea of what we have 

to do with regards with the jury. 

And obviously with regards to this ruling, you 

can take out anything regarding punitives at this time. 

(Whereupon, at approximately 5:26 o'clock 

p.m., the jury returned to the courtroom and resumed their 

place in the jury box.) 

THE COURT: All right, ladies a nd gentlemen, 

at this time I am going to let you go for the evening. I 

am going to direct that you return to this courtroom 

tomorrow morning at 9: 30. 

And as soon as everyone has b e en assembled, we 

will get started right around 9:30. Have a good e v ening. 

Again, a s you go home tonight, don't worry 

yourself about this c a se until tomorrow morning when we 

will assemble again. 

Have a good evening. 

* * * * * * 

RUDIGER 8: GREEN REPORTING S ERVICE 
C E RTIF IED VERBATI M R EPORTERS 

4 I I 6 L E ONARD DR IVE 

FAIRFAX. V I RG IN IA 22030 

17031:59 1-3 136 

WWW.R UO IGERANDCREE N .COM 

227 



\ •. , 

I' ·. 

I' ,, 

V I R G I N I A FilED 
IN THE CIRCUIT COURT OF ARLING ON cd)lJiiTX r'\ ~00~ 

X 

PGI, INC. I 

Plaintiff, 

-v-

RATHE PRODUCTIONS, INC., 

Defendant. 

- X 

ODELL, SIMMS & ASSOCIATES, INC.,: 

-v-

PGI, INC., 
and 

Plaintiff, 

RATHE PRODUCTIONS, INC., 

Defendants. 

- X 

, Clerk 
r r' ngton County VA 

AT LAW NO . 01-100 

Consolidated with 
AT LAW NO . 01-171 

Deputy Clerk 

Circuit Courtroom lOA 
Arlington County Courthouse 
Arlington, Virginia 

Thursday, November 15, 2001 

1 

The above-entitled matter came on to be heard, 

with a jury, before the HONORABLE WILLIAM T . NEWMAN, JR . , 

JUDGE, in and for the Circuit Court of Arlington County , 

in the Courthouse, Arlington , Virginia, beginning at 9 : 30 

o'clock a . m. 
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JOHN SIMMS 
By Mr. Jenkins 
By Mr. Tolchin 

DAVID BENNETT 
By Mr. Jenkins 
By Mr. Tolchin 

RICHARD RATHE 
By Mr. Jenkins 
By Mr. Craig 

On Behalf of PGI, Inc.: 
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1 Whereupon 

2 JOHN SIMMS 

3 a witness, was called for examination by counsel on behalf 

4 of Odell, Simms & Associates, Inc . , and after having been 

5 previously duly sworn by the Clerk of the Court, was 

6 examined and testified as follows: 

7 DIRECT EXAMINATION 

8 BY MR. CRAIG: 

9 Q Good morning. 

10 A Good morning. 

11 Q Please state your name for the record. 

12 A It 1 s John Martin Simms. 

13 Q Mr. Simms, where are you employed? 

14 A Odell, Simms & Associates, Inc. 

15 Q What 1 s your position at Odell-Simms? 

16 A I 1 m President and CEO. 

17 Q What is your jurisdiction? What are your 

18 duties at Odell-Simms? 

19 A General management, direction of the company, 

20 negotiating contracts, all financial matters, including 

21 collection of debts. 

22 Q 

23 A 

What 1 s your background? 

I have a twenty-five year background in 
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1 marketing and data process -- database management, and I 

2 am -- I have a college degree and also a law degree. 

3 Q What 's the nature of the business of Odell -

4 Simms? 

5 A We're in a variety of marketing activities, 

6 but principally the area of fund raising and corporate 

7 sponsorship . 

8 Q Did there ever come a time when you became 

9 aware of a corporation called Rathe Productions, 

10 Incorporated? 

11 A Yes. 

12 Q When did you first become acquainted with 

13 Rathe Product i ons, Incorporated? 

14 A I would expect that I probably became aware of 

15 t hem for the firs t time in the winter of 1997. I t might 

16 have been at the end of ' 96 , but I don't recall exactly . 

17 Q On what occasion did you become aware of Rathe 

1 8 Productions, Incorporated, in the winter of '96 or ' 97? 

19 A There was discussion regarding the assistance 

20 t hat we mi ght give t o the Smithsonian with the finishing 

21 out of their domestic tour of the America's Smithsonian. 

22 And we knew of the involvement of Rathe 

23 Productions in that process and that there were 
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1 discussions about finishing out the tour and possibility 

2 of an international tour, that that was under 

3 consideration by the Smithsonian. 

4 Q Have you ever become aware of a company called 

5 PGI, Incorporated? 

6 A Yes. It was about the same time. 

7 Q Under what circumstances did you become aware 

8 of PGI, Incorporated? 

9 A The same in that they would also be involved 

10 in the conclusion of the domestic tour, and that -- that 

11 they would be partners wi t h Rathe Productions in the 

12 possible international tour that would follow . 

13 Q Were you ever asked -- Odell-Simms, I mean 

14 was Odell-Simms ever asked t o be a participant in that 

15 international feasibility study tour -- feasibility study? 

16 A Yes, we were . We were formally asked in 

17 August of 1997 . That was when we were given the contract 

18 to perform our duties for the international feasibility 

19 study. 

20 Q Could you describe the circumstances 

21 surrounding that offer to be a part of the feasibility 

22 study? 

23 A We were called to a meeting at PGI's offices, 

RUDIGER & GREEN REPORTING SERVICE 
CERTIFIED VERBATIM REPORTERS 

4116 LEONARD DRIVE 
FAIRFAX, VIRGINIA 22030 

(703) 591·3136 

233 



SIMMS - DIRECT 

10 

1 located right here in the Rosslyn area, Arlington area, 

2 and at that meeting we wer~ told that Rathe/PGI had been 

3 given a Notice to Proceed -- I believe was the terminology 

4 by the Smithsonian -- to conduct the feasibility study, 

5 and that we were being asked to conduct a portion of the 

6 study that had to do with the feasibility of raising the 

7 corporate sponsorship dollars that might make it possible, 

8 or some portion of it possible. 

9 Q Do .you recall who was at that meeting? 

10 A Yes. Mark Sirangelo, who was at that time the 

11 President of PGI; Doug Ducate, who I believe was a Senior 

12 Vice President, and was, I think, probably had overall 

13 charge of this matter for PGI; and C. B. Wismar. 

14 On our part, Bob Odell, who is the Chairman of 

15 our company and my partner was present, David Bennett , and 

16 Tony Lynch. 

17 Q At that meeting, what was it that Odell-Simms 

18 was asked to do in support of this project? 

19 A Well, it was explained to us that there would 

20 be a number of aspects to the feasibility study. 

21 And some of those that we had -- we would not 

22 be participating in or needed for would be the decision 

23 about what the markets were that the tour might go to; 
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1 what the themes might be; what artifacts might be 

2 displayed and have the greatest appeal; how it would be 

3 presented; how they would deal with security issues, all 

4 those kinds of things. 

5 Our piece of it was more narrowly f ocused in 

6 contacting a number of corporations who might have an 

7 interest in participating to -- who might see themselves 

8 in a position to benefit by having their corporate name 

9 associated with.an international tour of artifacts, and to 

10 contact them and conduct interviews by phone and in person 

11 to discuss the matter with them and get their feedback as 

12 to their interests and in what portion of that tour they 

13 might be interested in various markets, if they had an 

14 interest in participating in one in London but maybe not 

15 one in Paris or Berlin, all those kinds of issues, and at 

16 what level they might be willing to support it 

17 financially. 

18 Q Were you asked to provide periodic reports or 

19 anything along those lines? 

20 A Yes, we were. However, the time frames for 

21 this whole study were quite short. 

22 Q 

23 recall? 

What was the time frame for the study as you 
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1 A Well, this meeting occurred sometime in the 

2 early part of August of 1997, and we'd made our final 

3 submission in October of 1997 as I recall. 

4 So it was really just a period of weeks for us 

5 to conduct these studies . This study and some of the 

6 some of the work was actually done, the interviews in 

7 London and Berlin, so we really had to hit the road to get 

8 this process done. 

9 Q Did- you have a deliverable or a product that 

10 you had to produce? 

11 A Yes. We had a written submission which 

12 itemized the companies who were contacted and the 

13 substance of the interviews and the results of those, and 

14 then a summary of the information with our own 

15 recommendations about the findings and t he feasibility of 

16 raising money to do the tour. 

17 And it's my understanding that was also --

18 that was incorporated into the final report . It's a 

19 separate tabbed chapter without edits. 

20 Q What was the agreement in terms of 

21 compensation for Odel l-Simms? 

22 A We were told that the partners, Rathe and PGI, 

23 had an understanding, with the Notice to Proceed with the 
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1 Smithsonian, that they were to be paid a sum of money to 

2 conduct the feasibility study in the case that the 

3 decision was made for the international tour not to be 

4 conducted. 

5 In other words, they were given the 

6 opportunity to do the international tour in the case t hat 

7 the Smithsonian decided to move forward with it which 

8 would be of much greater value than the value of doing the 

9 study, and we were -- we were told that we would be paid 

10 $50,000 in t he case that there was a decision by the 

11 Smithsonian not to conduct the study -- not to conduct the 

12 international tour, and in the case that it was decided by 

13 the Smithsonian to conduct the international tour that we 

14 would have the right to negotiate a contract to do all the 

15 fund raising and corporate sponsorship for that tour, 

16 which would be of much greater value than $50,000. 

17 Q So you would forego any fee if the tour went 

18 forward and presumably recoup? 

19 A Right. From fees and commissions for the 

20 actual fund-raising work. 

21 Q How about expenses? How were expenses dealt 

22 with in just conducting the feasibility tour -- the 

23 feasibility study, excuse me? 
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1 A Yes. Our travel and out-of - pocket expenses 

2 were billed to the partnership and reimbursed. 

3 Q They were reimbursed? 

4 A Yes. 

5 Q To the best of your recollection, did Odell-

6 Simms perform under this agreement? 

7 A Yes, we did completely and on time, and we 

8 have never heard from either one of the partners any word 

9 of complaint about the work that was done, and I don•t 

10 think -- I do not think there was any , and I know that in 

11 our conversations in a subsequent meeting with the 

12 Undersecretary at the Smithsonian, they were also pleased 

13 with the portion of the work that we had done. 

14 Q You spoke with the Undersecretary? 

15 A I spoke with Connie Newman, who, at the time , 

16 was Undersecretary of the Smithsonian. I think I met with 

17 Ms. Newman sometime i n February or very early March of 

18 1998, and she was very complimentary, and David Bennett 

19 and I were both present at that meeting . 

20 Q Going back to the meeting of August, you place 

21 it around August of 1997 -- there should be a large book, 

22 hopefully -- yeah, it•s gray. 

23 A Gray? 
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1 Q If you will turn to Tab Number 27 . 

2 Do you recal l, Mr. Simms, whether at this 

3 meeting in August of 1997, whether there was any sort of 

4 documentation of that meeting? 

5 A Yes. The document that i s Exhibit 27 was 

6 provi ded t o us by PGI in that meeting. 

7 Q Do you see some handwrit i ng on this document? 

8 A Yes. These a r e my notes from that meeting, 

9 and t his is my copy of that document. 

10 Q In the upper right - hand corner, there's some 

11 scribblings . 

12 Can you describe what that is? 

13 A Well , in the upper r i ght - hand corner, I have 

14 indicated the date of the meeting and the participants on 

1 5 PGI's side, which were-- it's noted C. B., Doug, and Mark . 

16 That ' s Doug Ducate, Mark Si range l o, and C . B . Wismar. 

17 Q What i s the scribbl i ng towards the bottom? 

18 A Uhm --

19 Q Is that your handwriting? 

20 A Yes, this is a l l my handwriting, and it would 

21 be - - it would have been a note from a conversation that 

22 day that the tour would be conducted over possibly a two-

23 year period, that there would be as many as nine cities, 
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1 excluding Japan, and I guess that might be added, and that 

2 there might be as much as $80 million in sponsorship money 

3 needed to conduct the tour. 

4 And then a variety of itemized notes, I guess, 

5 which would have been as following the discussion dealing 

6 with the issues of artifacts, and which destinations, and 

7 which corporations might be i nterested in various markets, 

8 and what events might be conducted that might be in 

9 conjunction with the -- with the exhibit that the 

10 corporations might be interested in participating in and 

11 sponsorship issues . 

12 There's some longhand division in the lower 

13 right -hand corner, _and I don ' t know what that means. It 

14 might have been --

15 Q Fai r enough. 

16 A It might have been some calculation of fee or 

17 some other matter . I don't know. 

18 Q This document seems to have, at the top, tasks 

19 and a compensation section. You ' ve testified already 

20 about the compensation that you expected to receive in 

21 agreement to do this work and the work that you agreed to 

22 perform. 

23 Does this document accurately represent the 
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1 agreement that you went forward with at that time? 

2 A Yes, it does . 

3 Q At that meeting in 

4 MR . CRAI G: Actually , I ' d like to move thi s 

5 document into evidence . 

6 MR. TOLCHI N: No ob jection . 

7 MR . JENKINS: No objection, Your Honor . 

8 THE COURT: It will be received without 

9 objection. 

10 (The document heretofore 

1 1 marked Odell-S i mms ' Exhibit 

12 No. 27 for identification was 

13 received in evidence.) 

14 BY MR. CRAIG: 

15 Q Mr. Simms, when you were asked to come to that 

16 meeting and presented with this document discussed, was 

17 that the first time that you were approached about working 

18 on the international feasibil ity study? 

19 A No. We had had conversations with Rathe and 

20 PGI beginning i n probably the earl y spring , or maybe t he 

21 late spring - - I don't exactly remember the time frame - -

22 of ' 97 . 

23 And we were told by them t hat there wou ld be 
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1 an RFP issued by the Smithsonian Institution that they 

2 were -- they would be responding to, and that they were 

3 interested in us participating in the international tour 

4 if it were to occur and wanted to know of our interest, 

5 which we indicated that we were interested, and that we 

6 had submitted at some point in that along the way, to 

7 Rathe Productions information about us in the form of a 

8 brief proposal of our suitability or capability to do that 

9 work . 

10 Q Place that in time. 

11 A That would have been probably sometime in May 

12 of ' 97 when we made that offering. Then --

13 Q What was it again that you were doing? 

14 A We were requested to submit a statement of our 

15 capability t o do the work on the international tour to 

16 Rathe Productions . 

17 Q Who asked you to do that? 

18 A It was in a ll probability Rick Rathe , but 

19 Robert might have been involved in that, his brother. 

20 Q They asked you to put out some specifications 

21 on what Odell-Simms was capable of doing if they were to 

22 be asked to do the feasibility study? 

23 A That's right. 
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1 Then in June, I believe it was, we were 

2 forwarded -- they forwarded to us a request for proposal 

3 which they asked us to formally respond to. 

4 And I remember at that time, we were concerned 

5 about that because we had been under the impression that 

6 we were going to be part of this had they moved forward, 

7 and apparently they were circulating an RFP to other 

8 corporate sponsorship entit ies for that work, and we were 

9 concerned about that. 

10 Q What was your concern? 

11 A Well, that -- this came out of the blue and 

12 that we didn't know that they were going to be soliciting 

13 proposals from any other entities, or that there might be 

14 others involved in that process, and that at that time, we 

15 had, you know, an expectation of being involved should 

16 the -- should the Smithsonian decide to go forward and 

17 give Rathe and PGI this contract. 

18 So we felt this was a bit of a breach of 

19 faith, but -- because it came as a surprise. 

20 Q 

21 

22 A 

23 Q 

Could you turn to Exhibit 29 in the same book? 

Does that document look familiar to you? 

Yes. 

What is that document? 
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1 A This is the request for sponsorship proposals 

2 that I just spoke of, and was sent to us and -- by the 

3 partners as Rathe/PGI joint venture, who were t he 

4 producers of the America's Smithsonian. 

5 Q Presented to you by Rathe/PGI as a join t 

6 venture? 

7 A Yes, and I --

8 Q What was the date o f that document? 

9 A That's June 27th, '97 . 

10 Q And you do recall receiving that? 

11 A Yes. 

12 Q Did you respond to that? 

13 A Yes. 

14 Q In what way? 

15 A I believe we submitted -- we submitted an 

16 additional written submission, or asked if we should at 

17 that point. It may have been that they accepted our 

18 earlier submission as part of that, but we may have 

19 actually formally responded. 

20 Q Do you recall having any interaction with 

21 Rathe Productions between this June 27th document and the 

22 August meeting? 

23 A Well, there were a number of interactions with 
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1 both PGI and Rathe because there was at the time, the 

2 America 1 s Smithsonian tour·was still in process, and it 

3 was taking place in other cities, and was -- there was the 

4 hope that it also may continue in other cities around the 

5 country that had yet not found funding. 

6 So there was constant dealing with them, at 

7 least on that matter, and, you know, numerous occasional, 

8 informal side-conversations about this opportunity and how 

9 good it would pe for all of our companies should it 

10 happen. 

11 Most of those conversations with -- in 

12 connection with the America 1 S Smithsonian were taking 

13 place with other members of my staff, because I was --

14 they were actually out in the field on some occasions at 

15 these sites where that tour was taking place. 

16 Q In the August meeting 

17 MR. CRAIG: Actually, Your Honor, I 1 d like to 

18 move this document into evidence. 

19 

20 

21 

22 

23 

THE COURT: It•s 29? 

MR. CRAIG: Exhibit 29. 

MR. TOLCHIN: No objection. 

MR. JENKINS: Without objection, Your Honor. 

THE COURT: All right. 29 will be received 
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1 without objection. 

2 (The document heretofore 

3 marked Odell-Simms' Exhibit 

4 No. 29 for identification 

5 was received in evidence.) 

6 BY MR. CRAIG: 

7 Q Now, at the time of the August meeting, when 

8 you at Odell-Simms agreed to go forward and do the 

9 feasibility study, your portion of the feasibility study, 

10 tell me your understanding of who was.· hiring you to do the 

11 work. 

12 A Rathe/PGI presented themselves to us as a 

13 joint venture partnership. 

14 Q Who did Odell-Simms answer to then while 

15 doing, if at all -- did Odell-Simms answer to anybody 

16 while doing the work? 

17 A For the feasibility study? 

18 Q Correct. 

19 A It was explained to us in the meeting in 

20 August that we had at PGI ' s offices, that Rathe 

21 Productions was in the field finishing up the America 's 

22 Smithsonian tour and that PGI would be taking the lead on 

23 the feasibility study and coordinate our activities. 
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1 Q Do you recall appr oximately when you completed 

2 your work in the field? 

3 A We would have compl eted the work in the field 

4 sometime during September and provided our written 

5 submission in October. 

6 Q In October, after you had provided your 

7 written submission, what happened next in terms of your 

8 relationship with Odell -- I should say Rathe and PGI? 

9 A Well, at that time we knew we were in that 

10 interim period where they were going to incorporate our 

11 materials into a final feasibility study . 

12 And then they would begin a process with 

13 Rathe, PGI, and the Smithsonian that would discuss whether 

14 to go forward with the -- with the international tour, and 

15 a decision would be made at some point in the future. We 

16 didn ' t know exactly when that point would be. 

17 Q Why was that decision important to you? 

18 A Well, it would mean that we either would be 

19 able to get underway with the corporate sponsorship 

20 activity for the international tour i f the Smithsonian 

21 decided to go forward, which we were very excited about, 

22 and we would have, you know , devoted a lot of effort to 

23 it, so we needed to plan for that. 
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1 In the alternative we were very interested, of 

2 course, in getting paid for the work that we had already 

3 done. 

4 Q Did you hear what -- have you ever heard 

5 whethe r the Smithsonian Institution decided to move 

6 forward on that project? 

7 A Yes. We did learn that a decision had been 

8 made. I couldn't even tell you exactly when. I think 

9 that period in which it was decided extended over a much 

10 longer period than any of us had expected, including Rathe 

11 and PGI . 

12 I know that in the initial -- initial days, 

13 there was some concern that this -- that the -- at t he 

14 Smithsonian -- on the Smithsoni an side, that they had 

15 adequate information to make their decision on the portion 

16 of the study which was provided by PGI and Rathe; that is 

17 to say, the portion that did not involve our work . 

18 And I learned that when I met with Ms . Newman , 

19 the Undersecretary of the Smithsonian, in February or 

20 early March of '98. She had said t hat PGI and Rathe had 

21 recently presented the findings and that there were 

22 additional work that she wanted to have done by them, and 

23 that they were going to complete that work and resubmit 
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1 it, which I believe occurred in March. 

2 And she was at· that time -- as. I mentioned 

3 earlier, was complimentary of our work because she said, 

4 "I know which tab section was your work, and we didn't 

5 have any problem or question about that, and thank you for 

6 doing it." 

7 Q So shortly after, say, March of nineteen -- I 

8 should say after March of 1998, do you remember the -- do 

9 you recall the first time that you knew for sure that t he 

10 project wasn't going to go forward? 

11 A We probably would have learned that, and I 

12 don•t recall specifical l y , it would have -- in all 

13 probability have been sometime in the latter part of '98 

14 or early ' 99. 

15 There was not a l ot of conversation with us 

16 and Rathe and PGI at the time. We were really not a part 

17 of anything else that they were doing, and we were not 

18 privy to conversations that they had with the Smithsonian. 

19 Q What did you do, from Odell-Simms, to stay 

20 abreast of the status of that decision? 

21 A We made periodic calls to the Rathes and to 

22 PGI. 

23 There were some changes in personnel at PGI 

RUDIGER & GREEN REPORTING SERVICE 
CERTIFIED VERBATIM REPORTERS 

4116 LEONARD DRIVE 
FAIRFAX. VIRGINIA 22030 

(703) 591 -3136 

249 



SIMMS - DIRECT 

26 

1 during part of that period . Our principal contact had 

2 been Doug Ducate, and Doug· left I would guess sometime in 

3 June of 1 98 . 

4 And most of our contact at that time again was 

5 with C.B. Wismar, who was -- C.B. travels quite a lot 

6 actually putting on these exhibits around the country for 

7 their brother company in meetings, and so he would get 

8 back to us when he could. 

9 We did have a meeting with C.B., with Cynthia 

10 Engel and Daryl Hartley-Leonard in PGI•s offices. I would 

11 believe that probably would have been in the fall of 1998. 

12 We requested the meeting so we could get a 

13 better understanding of the recognition what was being 

14 done to pursue -- what was being done on the international 

15 tour if the decision had been made not to proceed by the 

16 Smithsonian, what efforts were made for collection and 

17 that sort of thing, and when we would be paid. 

18 We got, as a result of that meeting, in that 

19 meeting, confirmation that we were owed the $50,000, and 

20 that we would be paid at such time as the Smithsonian paid 

21 the fee . 

22 Q 

23 Number 32 . 

If you would turn in that same booklet to Tab 
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1 What 1 S that document there, Mr. Simms? 

2 A Well, that meeting must have occurred a little 

3 earlier than I thought. This is actually May 6th of 1 98. 

4 So rather than happening in the fall of 1 98, our meeting 

5 wi th Cynthia Engel, Daryl Hartley-Leonard, and C.B. Wismar 

6 took place I would assume in late April or early May . 

7 And this was their follow-up letter 

8 confirming , as it says here, their understanding that we 

9 would get -- we would be paid $50,000. 

10 Q The second line there, what does that second 

11 line suggest to you in that paragraph that you just read 

12 from? 

13 A Well, it says that --

14 MR. TOLCHIN: Objection . What does it suggest 

15 to him? I don 1 t think that 1 s proper. 

16 THE COURT: Sustained. 

17 BY MR. CRAIG : 

18 Q Mr. Simms, at this time, on May 6th, 1998, did 

19 Odell-Simms believe that they were due any money? 

20 A What time period? 

21 Q May 6th, 1998, upon receiving this . 

22 A Yes. 

23 Q Why would you think at that time that you were 
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1 due to be paid? 

2 A What they told ' us in this letter and in our 

3 discussions was that while they confirmed their 

4 understanding that we would be paid $50,000, that that was 

5 still contingent on a decision being rendered by the 

6 Smithsonian, and that -- and that no fees were due until 

7 this study was actually completed. 

8 So it must have meant at this time that they 

9 were still going back and forth with the Smithsonian with 

10 regard to a final submission of the overall study. 

11 Q Was your payment contingent on anything else? 

12 A Only upon payment by the Smithsonian after a 

13 decision not to proceed. 

14 Q So at this time, May 6th, 1998, the decision 

15 hadn't been made, and the payment hadn't been made; is 

16 that correct? 

17 A That's my -- yes, that was our understanding. 

18 Q So would Odell-Simms have begun any sort of 

19 collections at this time? 

20 A No. 

21 Q After May 6th --

22 MR. CRAIG: Actually, I'd like to move this 

23 document into evidence. 
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1 THE COURT: Okay. That's Exhibit 32? 

2 MR. TOLCHIN : No objection. 

3 MR. JENKINS: Without objection, Your Honor . 

4 THE COURT: It'll be received without 

5 objection. 

6 {The document heretofore 

7 mar ked Odell-Simms' Exhibit 

8 No. 32 for identification 

9 was received in evi dence. ) 

10 BY MR . CRAIG: 

11 Q After May 6th of 1998, do you recal l any 

12 further contact in pursuit of a deci sion by the 

13 Smithsonian? 

14 A There would have been periodic conversations 

15 with C.B. Wi smar. I know that C.B. was probably called at 

16 different interim points by either mysel f or, even more 

17 often, by David Bennett, check in and see what e l se they 

18 were doing. 

19 We had a friendly relationship, and that was 

20 also a good excuse to call to see what was going on, since 

21 we weren 't otherwise in the loop and being informed on a 

22 regular basis of what was happening. 

23 At another point in time, when David Bennett 
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1 and I were in New York on other business, we called the 

2 Rathes and came by the office and met with Rick Rathe and 

3 another one of his staff, really as a courtesy call, but 

4 it was also a way of us checking in to see what was being 

5 done. 

6 They informed us at that time that they 

7 were -- had been given -- they were taking the lead on the 

8 collections effort on behalf of the partnership, and that 

9 they were confjdent that they would be paid, and that they 

10 would let us know just as soon as that occurred. 

11 Q So if they were taking the lead on 

12 collections, does that mean that the feasibility study at 

13 that point -- I mean, the international tour had been 

14 declined by the Smithsonian? 

15 A Yes. 

16 Q Do you remember when that meeting was? 

17 A That -- I believe that would have been 

18 sometime in the fall of 1999 . 

19 Q Fall of 1999. 

20 So in the fall of 1999, is it fair to say that 

21 you would then begin your collections process? 

22 A 

23 Q 

Yes. 

Who took the lead at Odell-Simms on 
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1 collecting? 

2 A I did. 

3 Q What did you do from, say , the fall of 1999 

4 forward in pursuit of collections? 

5 A I wanted to keep myself informed as to when 

6 and if they were paid by the Smithsonian, that being 

7 that --

8 May I have some water? Excuse me . 

9 (The Bailiff complied with the request.) 

10 BY MR. CRAIG: 

11 Q I'll rephrase . In the fall of 1999, once you 

12 in your mind were sure that the Smithsonian had chosen not 

13 to go forward, what actions did you take to pursue 

14 collections? 

15 A Well, at first it was just to to stay in --

16 to get the best information that we could as to the timing 

17 of the payment, whether any payment from the Smithsonian 

18 had occurred to the partnership, at which point in time to 

19 make sure that we were paid. 

20 And the I called, I guess, the -- one of 

21 the last calls that I made to find out that information 

22 was in late July of 2000 . 

23 I spoke with Rick Rathe by telephone, and Rick 
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1 told me that the -- they had come to r esolution with the 

2 Smithsonian, and that he had understood that a check had 

3 been cut, and that they should have i t sometime in the 

4 next week, and as soon a s they r ecei ved it, he would give 

5 me a call. 

6 I told him that I was going to b e out of town 

7 the first -- the l ast days of July, the first days of 

8 August for about a week, and he said he would cal l me when 

9 I got back in .town . 

10 When I got back , I didn't hear from Rick . I 

11 gave him about ten days, as a courtesy, and then began 

12 trying to contact him, and my calls were not returned. 

13 Q So in the late summer , early fall of the year 

14 2000 , you ' re pursuing the collection through calls. 

15 What was the next step that you took? 

16 A On one occasion, my partner, Bob Odell, was 

17 asked to come to New York and talk with Robert Rathe , 

18 Richard ' s brother, about the potential project that t hey 

19 had been aske d to consider taking on and wanted our 

20 thoughts as to its feasibili ty from a financial 

21 standpoint , could sponsorship money be raised to pay for 

22 this exhibit. 

23 And my partner, Bob , took the meet i ng and when 
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1 he told me about that, I requested that he ask Robert to 

2 make sure that Rick was in ' the office that same day 

3 because I would travel with Bob to New York, and we could 

4 have a discussion about payment of our fee . This would 

5 have been approximately October of 2000. 

6 My partner and I traveled by train to New York 

7 and made the meeting with Robert Rathe and another 

8 member -- two members of his staff, and Rick was not in 

9 the office that day as we'd been told by Robert he would 

10 be. 

11 And we were told that he was -- he was ill, 

12 and -- but I had not been told that my trip to New York 

13 was unnecessary. 

14 Q So in this meeting you and Bob Odell met with 

15 Robert Rathe? 

16 A With Robert. And we told Robert how unhappy 

17 we were, that we had reason to believe that they had been 

18 paid at that point. 

19 He told us that he believed that they had --

20 that they had been paid, and that he was embarrassed that 

21 his -- our phone calls had not been returned, and that he 

22 would talk with Richard about it and get him to call me. 

23 Q Did you follow up that meeting in any way? 
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1 A Yes. I tried to call Rick when I didn't hear 

2 from him, and my calls wer·e , again, unanswered. 

3 Q Did you try to contact him through the mail? 

4 A I -- at one point I believe I sent him a fax 

5 saying that I had called to just have the because I 

6 think I had gotten an answering machine, and then I -- we 

7 sent a demand letter in -- I sent a demand letter in 

8 December. 

9 Q Back to October, if you'll turn to Tab Number 

10 33. 

11 Does that document look familiar to you? 

12 A Yes. Yes . This is the fax, and it was 

13 actually in response to the fact that Rick had not made 

14 t he meeting in New York and asking him to call me at his 

15 earliest convenience. 

16 MR. CRAIG: I'd move this document into 

17 evidence. 

18 MR. TOLCHIN: No objection. 

19 MR. JENKINS: No objection, Your Honor. 

20 THE COURT: All right. Exhibit 33 is received 

21 without objection. 

22 

23 
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1 (The document heretofore 

2 marked Odell-Simms' Exhibit 

3 No. 33 for identification 

4 was received in evidence.) 

5 BY MR. CRAIG: 

6 Q What's the date of this document? 

7 A October 26th, 2000. 

8 Q After October 26th, 2000, what was your next 

9 step in collections? 

10 A Well, I was frustrated. I -- I had made 

11 repeated telephone calls, and none of them were answered. 

12 I really didn't know how to proceed . 

13 One day a fax showed up on our fax machine 

14 from Rick out of the blue with some very unusual 

15 computation of why we should accept a number less than 

16 $50,000 for the work that we had done , and that prompted a 

17 demand letter from me the next week. 

18 Q If you'll turn to Number 17. 

19 What is that document? 

20 A This is a copy of that fax that was sent to me 

21 on December 7th, 2000 , and it itemizes a whole series of 

22 PGI and Rathe bills and costs, of which I was not a part 

23 and didn't know anything about, don't care anything about. 
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1 That is expenses and costs that were incurred, 

2 apparently, by their partn'ership on a number -- numerous 

3 issues that may have involved the America's Smithsonian 

4 tour, domestic tour, having nothing to do with the 

5 international feasibility study, and their own internal 

6 costs on the production of the international feasibility 

7 study, which I'm not in a position to know or verify. 

8 Q Prior to this document being sent to you, were 

9 you ever asked by anybody to take less than $50,000? 

10 A No. When I -- when I got Rick on the phone , 

11 if you recall the conversation that I mentioned a minute 

12 ago that I had in late July of 2000, and he told me that a 

13 check, he thought, was in the mail from the Smithsonian, 

14 and that he would be in contact with me soon, he said 

15 I 'm- - he said, 11 When I get the check, I'm going to want 

16 to talk to you about accepting less than $50,000. 11 

17 And I said, 11 0n what -- by what rationale? 11 

18 And he said, 11 0h, well, all this, you know, has cost us a 

19 lot more than we expected , and, you know, and we're -- you 

20 know, we took a lot of losses, and you know, we want to 

21 ask you to take less than your $50 ,0 00. 11 

22 

23 

And I said, 11 Well, Rick, you know, I was not 

your partner. I'm not going to be very open to a 
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1 discussion about what other costs you might have incurred 

2 as part of the partnership· in doing the international 

3 study. You owe us $50,000; that ' s been the understanding 

4 from the start. I don't know why we should accept less 

5 than that. " 

6 "Well, we'll talk about it later , " he said, 

7 "and I '11 call you . " 

8 Q And the next time you heard from him was? 

9 A And the next time I hear from him about that 

10 is when I get a fax that suggested instead of us getting 

11 $50,000, we should get $21,436 . 97 based on some 

12 formulation that Rick has made up. 

13 Q Wha t was your response to this fax? 

14 A On the -- a week later, I sent him a d e mand 

15 lette r. We realized at that point, after discussion with 

16 my partners -- we decided that we really needed to just 

17 kind -- that Rathe was not being honest with us, that we 

18 were not going to get paid in full just by asking or based 

19 on our -- their contractual obligation for the partnership 

20 to pay us, and that we needed to bring it to a head, and 

21 i f payment was refused then begin legal action. 

22 Q 

23 package. 

Let ' s turn to Document Number 34 in that 
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1 What's that document there? 

2 A That is the letter, the demand letter, that I 

3 sent on December 14th , 2000 . 

4 In that letter, I reiterate the fact t hat we 

5 are -- that the obligation to Odel l-S imms by Rathe/PGI is 

6 $50,000. I make -- I try to make the point repeatedly 

7 that which is really a restatement of obvious facts, 

8 that we were not part of the partnership, we shouldn ' t be 

9 expected to bear any of their losses, we were 

10 s ubcontractors, we did what we were asked to do, there was 

11 no complaint about our work, and now that they've been 

12 paid, we should be paid. 

13 Now , in the letter, understanding that at this 

14 point , weJ re not going to be paid unless we pursue legal 

15 action , as we are today, we offered to accept $37,500 

16 after a conversation with legal counsel as to what might 

17 be the costs of pursuing collection . 

18 And in order to avoid those expenses and 

1 9 having to go through what we 're going through now, we 

20 offered $37,500 contingent on them responding with payment 

21 by December 22nd , 2000. 

22 We received no response to this letter. 

23 Q What did you do after that? 
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1 A We filed suit after the first of the year, in 

2 the early-- I think it was in January 2001. No, I'm 

3 sorry -- yes, 2001. 

4 MR. CRAIG: I'd like to move Document 34 into 

5 evidence. 

6 MR. TOLCHIN: I'm going to object to 34 unless 

7 Number 17 is received as well. 

8 MR. JENKINS: Without objection, Your Honor. 

9 MR. CRAIG: I'd like to move Number 17 in as 

10 well. 

11 MR. TOLCHIN: Objection removed . 

12 MR. JENKINS: Without objection, Your Honor. 

13 THE COURT: All right. At this point Exhibits 

14 1 7 and 34 will both be received without objection. 

15 (The documents heretofore 

16 marked Odell-Simms' Exhibit 

17 Nos . 17 and 34 for identification 

18 were received in evidence.) 

19 BY MR. CRAIG: 

20 Q Until this day, have you agreed to accept 

21 anything l ess than $50,000 other than what you just stated 

22 pursuant to this document? 

23 A No. We have not and we reiterated repeatedly 
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1 that -- both to Rathe and PGI that that money -- that we 

2 were owed $50,000 for this ' study. 

3 MR. CRAIG: That's all I have, Your Honor. 

4 THE COURT: All right. Mr. Jenkins. 

5 CROSS EXAMINATION 

6 BY MR. JENKINS: 

7 Q I represent PGI. I just have a few follow-up 

8 questions to what Mr. Craig asked you. 

9 After receiving the letter from Daryl Hartley-

10 Leonard I believe it was yotir Exhibit 32 -- did· you 

11 have an understanding that Odell-Simms would ·be paid its 

12 $50,000 when the Smithsonian paid the international 

13 feasibility study tour? 

14 A Yes. 

15 Q Do you know who received that money? 

16 A I've been told by Rick Rathe that they 

17 received that. 

18 Q Did PGI, to your knowledge, receive any money 

19 related to the performance of services for the feasibility 

20 study? 

21 A I'm not aware of that. 

22 Q You indicated in your direct examination that 

23 beginning as early as July of 2000, you began dealing 
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1 directly with Rathe Productions concerning the collection 

2 of the $50,000 that you were owed. 

3 Why is it that you were dealing directly with 

4 Rathe Productions at that time? 

5 A At that point in time we were told, either by 

6 Rathe, or PGI, or both, that Rathe was taking the lead on 

7 the collections efforts. 

8 Now, that made logical sense to us because we 

9 knew that ov er . a period of years, Rathe Productions had 

10 had a relationship with the Smithsonian, and, presumably, 

11 from our standpoint, they were probably continuing to do 

12 other business with the Smithsonian on other projects. 

13 So g iven that they had a course of dealings, 

14 they were probably in a better position, in a less 

15 adversarial setting, to collect the money. 

16 Now, our side of that , I mean, our concern all 

17 along the way has been that --

18 MR. TOLCHIN: He's gone far beyond the 

19 question at this point . He's not answering the question . 

20 MR. JENKINS: Your Honor, he should be allowed 

21 to answer the question. 

22 

23 

THE WITNESS: We were just 

THE COURT: Hold on. He's your witness at 
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1 this point. 

2 MR . JENKINS: He's explaining the answer to 

3 the question as to why he was dealing with Rathe 

4 Productions. I think he should be allowed to --

5 THE COURT : All right. You get the last word. 

6 MR . JENKINS: Thank you, Your Honor. 

7 THE COURT: Okay. It's overruled. 

8 BY MR. JENKINS: 

9 Q Continue. 

10 A I was concerned that it wouidn't be pursued 

11 aggressively by Rathe because they -- in that they --

12 whi le it made sense that they may be doing other business 

13 with the Smithsonian, it may also be that they didn't want 

14 to press too hard to collect this debt because the value 

15 of the money that they would receive for their portion of 

16 the feasibility study might be small in relation to the 

17 revenues that they are generating from other business. 

18 Now, I wasn't in a position to know what other 

19 business they were doing at that time, but I knew 

20 historically they had done quite a lot of business with 

21 the Smithsonian. 

22 So our concern was to, you know, stay after 

23 them to at least -- to be assured that it was being 
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1 aggressively pursued and that they weren't just going to 

2 neglect it and let it drop: 

3 Q Now, you indicated that at least as of July of 

4 2000, you spoke with Mr. Rathe, and that be i ng , I think 

5 you said, Rick Rathe 

6 A Yes. 

7 Q -- concerning the receipt of the $250,000 from 

8 the Smithsonian for t he feasibility study . 

9 Thereafter, did you deal exclusively with 

10 Rathe concerning your right to payment? 

11 A Well, I attempted to deal with them, knowing 

12 that they had received payment, up until the time that I 

13 was sending the demand letter to Rathe Productions, and I 

14 called Cynthia Enge l at PGI to inform her t hat they would 

15 also be receiving a demand letter, because they were the 

16 Rathes' partners on the international feasibi lity study , 

17 and it occurred to me that Cynthia Engel might not eve n be 

18 aware of what had transpired. 

19 Q Did you subsequently, or in connection with 

20 sending that letter, speak with Ms. Engel on the 

21 telephone? 

22 A Yes. 

23 Q Can you describe the conversation you had with 
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1 Ms. Engel? 

2 A Well, I told her of my conversation --

3 MR. TOLCHIN: That's going to be hearsay at 

4 thi s point, Your Honor . Objection. 

5 MR. JENKINS: I' m not asking for any 

6 statement. I'm asking him to describe the conversation. 

7 THE COURT: I'm going to sustain the 

8 objection . 

9 BY. MR. JENKINS: 

10 Q What was the purpose ~f your discussion with 

11 Ms . Engel? 

12 A It was to inform her that she'd be receiving a 

13 demand letter on behalf of PGI for their participation in 

14 the international feasibility study along with the Rathes . 

15 Q Did she question you as to why you were 

16 sending it to her? 

17 A Yes. 

18 Q Did you make any statements to her as to why 

19 you bel ieved it necessary to send the letter? 

20 A I told her that I had -- I had understood from 

21 the Rathes that they had received payment in August, that 

22 we had been since that time attempting to collect our 

23 share of the money, and that we had reached a point where 
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1 we were convinced that we were going to have to pursue it 

2 legally in order to collect. 

3 Q Was the fact that Rathe Productions had 

4 received the $250,000 payment from the Smithsonian a 

5 surprise to Ms . Engel? 

6 A Yes. 

7 MR. TOLCHIN: Objection . That's asking for 

8 hearsay. 

9 THE COURT: Sustained. It does. 

10 MR . JENKINS : Your Honor, I'm asking for the 

11 impression of the witness during the conve rsation. I •m 

12 not aski ng f o r any statement. He's entitled to testify 

13 about his present sense impressions duri ng t he course of 

14 the telephone conversation. 

15 MR. TOLCHIN : That's not what he asked. 

16 MR. JENKINS: I'm not asking for a statement. 

17 That's clearly not hearsay--

18 MR. TOLCHIN: That's not what he asked. 

19 THE COURT: The question again was? 

20 MR . JENKINS : Was Ms. Engel surprised to learn 

21 that Rathe Productions had received the $250,000 payment. 

22 MR. TOLCHIN: I'm going to object on the 

23 grounds that not only is it hearsay; he's not a 
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1 psychologist or a mind reader, either. 

2 THE COURT: I 1 m going to sustain the 

3 objection. 

4 BY MR. JENKINS: 

5 Q Did Ms. Engel give you reason to believe that 

6 she was unaware that Rathe had received the money? 

7 MR. TOLCHIN: You can 1 t get it any way, Judge. 

8 It 1 s objectionable. It 1 s hearsay. 

9 THE COURT: Sustained. 

10 BY MR. JENKINS: 

11 Q At that time, did Ms. Engel offer to_ pay 

12 $50,000 to Odell-Simms? 

13 MR. TOLCHIN: Your Honor, he 1 s asking for 

14 hearsay constantly. 

15 THE COURT: Sustained. I think you made your 

16 point. 

17 BY MR. JENKINS: 

18 Q Mr. Simms, just a couple of final questions. 

19 With respect to your communications with Rathe 

20 Productions, both orally and in writing from July of 2000 

21 through your letter of December 14th of 2000, which is 

22 Exhibit 34 , why is it that you were communicating with 

23 Rathe directly and not PGI at that point in time? 
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1 MR. TOLCHIN: Asked and answered, Your Honor. 

2 THE COURT: Sustained. 

3 BY MR . JENKINS: 

4 Q Were you seeking to collect the money from 

5 Rathe because Rathe had received the money? 

6 MR. TOLCHIN: Leading, Your Honor. 

7 THE COURT : Well, he's cross examining at this 

8 point . I'll allow the question. 

9 MR_. TOLCHIN: It's been asked and answered, 

10 too. 

11 THE COURT: I'll allow it one last time. 

12 THE WITNESS: I was communicating with Rathe 

13 Productions because we had been told both by PGI and by 

14 Rathe that they were in charge of collection efforts on 

15 behalf of the joint venture for the feasibility study . 

16 So if I were to get good information, I would 

17 only get i t from the Rathes because they were the only 

18 party at that time in a position to know. 

19 BY MR . JENKINS : 

20 Q In Odell-Simms' Exhibit 32, the letter to you 

21 from Mr. Hartley-Leonard, it confirms that Odel l-Simms is 

22 entitled to a $50 , 000 payment , doesn't it? 

23 A Yes. 
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1 Q It confirms that your entitlement --

2 MR. TOLCHIN: Objection, Your Honor. 

3 We 1 re now reading the letter to him, and 

4 asking him to confirm what the l etter says. It 1 s in 

5 evidence already. 

6 THE COURT: That 1 s been asked and answered at 

7 this point, counsel. 

8 MR. JENKINS: That 1 s all I have of the 

9 witness, Your Honor. 

10 THE COURT: All right. Mr. Tolchin, do you 

11 have any questions. 

12 MR. TOLCHIN: Yes; just a few. 

13 BY MR . TOLCHIN: 

14 Q Mr. Simms, how are you today? 

15 A Very well. Thank you. 

16 Q Just a few quick follow-up questions. 

17 That Augus t 1997 meeting when you reached this 

18 agreement, the beginning of August 1997, I just want to 

19 make sure that the people who were there were Mark 

20 Sirangelo, Doug Ducate, and C.B. Wismar from PGI. 

21 Is that right? 

22 A 

23 Q 

Yes. 

Then Bob Odell , yourself of course, David 

.... 
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1 $50,000 . 

2 MR. TOLCHIN: Okay. No further questions. 

3 THE COURT: Any redirect? 

4 MR. CRAIG: I have none, Your Honor. 

5 THE COURT: All right. Is he excused? 

6 MR . CRAIG: He 's excused. 

7 THE COURT: Okay. Thank you, sir. 

8 (Witness excused.) 

9 THE COURT: Your next witness? 

10 MR. CRAIG: David Bennett. 

11 Whereupon 

12 DAVID BENNETT 

13 a witness, was called for examination by counsel on behalf 

14 of Odell, Simms & Associates , Inc . , and a f ter being duly 

15 sworn by the Clerk of the Court, was examined and 

16 testified as follows: 

17 DIRECT EXAMINATION 

18 BY MR . CRAIG: 

19 Q 

20 A 

21 Q 

22 A 

23 Q 

Please state your name for the record. 

My name is David Bennett. 

Where do you work? 

At Odell , Simms & Assoc i a tes in Falls Church . 

What is your background? 
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1 A I'm a fund raiser. I spent about ten or 

2 twel ve years now either working in politics -- I got out 

3 of that about six years ago, and now work raising money 

4 from companies and foundations, sometimes for charity and 

5 sometimes for corporate marketing, or try to help them 

6 sell products. 

7 Q What is your position at Odell - Simms? 

8 A I'm director of our fund raising and 

9 sponsorship gLoup, running all of our corporate 

10 sponsorship and fund raising campaigns. 

11 Q Who is your supervisor? 

12 A John Simms . 

13 Q Do you have any other supervisors? 

14 A No. 

15 Q Did there come a time when you were put on a 

16 project to do an international feasibility study? 

17 A Yes . 

18 Q Do you recall when that was? 

19 A I know the conversations began in 1997, and we 

20 actually were contracted to do t he work in August of 1997. 

21 Q Prior to that time, had you done any -- strike 

22 that . 

23 Have you ever been involved in work through 
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1 Odell-Simms with a company called Rathe Productions, 

2 Incorporated? 

3 A Yes. 

4 Q When was the first time you did work with 

5 Rathe Productions, Incorporated? 

6 A I think the company•s had a relationship with 

7 the Rathes dating back to before I joined the company. 

8 Q Which would be when? 

9 A Which would be six years ago this month . So 

10 I•ve met on a number of projects with them in terms of 

11 trying to sell business together or trying to support 

12 projects they were working on. 

13 Q Had you done any other work with them on 

14 anything having to do with the Smithsonian --

15 A Yes. 

16 Q -- prior to that August --

17 Let me finish. 

18 --prior to that August · meeting? 

19 A Yes. I had. 

20 The firm was involved in another related 

21 project for the Smithsonian, part of a domestic tour of 

22 these same artifacts. 

23 Part of the idea for the international 
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1 feasibility study was to determine if it was possible or 

2 affordable to take those artifacts overseas. So this was 

3 kind of a new phase in that relationship . 

4 Q As far as the international feasibility study 

5 goes, prior to August of '97 -- I think you said the 28th, 

6 did you do any work with the Rathe folks on the 

7 international feasibility study prior to the date you were 

8 contracted? 

9 A We did . We've been in discussions about the 

10 internationa-l part of the tour since we first got involved 

11 wi th the American part of the tour. That was kind of an 

12 ongoing theme of the discussions that we had with them. 

13 Q Did you assist them in any way in preparation? 

14 A We did, when they asked us for input in terms 

15 of their proposal that they were apparently going to 

16 submit about the feasibility study and what kind of work 

17 would need to be done and what kinds of questions would 

18 need to be asked. 

19 So we prepared some -- two or three pages of 

20 material for them about the kind of work that would need 

21 to be done from the marketing side . 

22 Q What is your understanding of that two or 

23 three page piece that you did -- what was your 
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1 understanding that that two or three page piece would be a 

2 part of? 

3 A It was to be incorporated into Rathe/PGI's 

4 response t o the Smithsonian's request for proposals about 

5 this international tour. 

6 Q So Odell - Simms actually helped them with their 

7 response to the request for proposal? 

8 A Yes, we did. 

9 Q Were you paid for that? 

10 A No, we were not. 

11 Q And after that -- can you place that in time, 

12 when you helped them out with their request to the 

13 Smithsonian -- their response, I should say? 

14 A Winter of '96, '97; it was sometime in that 

15 period. I can ' t tell you more than that . 

16 Q Okay. After the winter of ' 96 , '97, when you 

17 helped them submit an answer to the request for proposal, 

18 what was the next interaction you had with Rathe on the 

19 international feasibility study? 

20 A We, I think it was, in -- it was in May I 

21 think, we submitted another kind of couple of pages to 

22 them, specifically what our company could do for Rathe/PGI 

23 as part of this -- as part of this plan in terms of being 
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1 the subcontractor for the corporate sponsorship area. 

2 Q Specifically, was that information delivered 

3 to Rathe? 

4 A Yes. 

5 Q In August of '97, some sort of agreement, was 

6 that in August of '97, you say there was some sort of 

7 agreement on the performance side. 

8 Were you involved in performing under the 

9 agreement? 

10 A I managed our performance. 

11 Q You managed it. 

12 What went into the feasibility study from your 

13 end? 

14 A Well, there were three tasks that we were 

15 challenged to do . 

16 The first was to work with Rathe/PGI 

17 developing a presentation, something you could take to 

18 companies or individuals that might be interested in 

19 supporting it , saying, 11 Here's what the tour is supposed 

20 to be . Here's what we're going to try and do. 11 So we 

21 worked on that. 

22 Secondly, the biggest part was just to go out 

23 and meet with companies and interview people like 
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1 Marketing Vice Presidents, or Chiefs of Staff , or things 

2 like that, and just say, "'This is an idea we have, t h is is 

3 what it would cost, these are the kinds of benefits you 

4 could get," the same way companies sponsor the Olympics. 

5 We kind of took it out to t hem and said, 

6 "Would you be interested in something l ike this?" 

7 And so we conducted twenty-five, thirty-five 

8 interviews with companies here in the U.S., a nd i n Great 

9 Britain, and in Germany, kind of taking this package to 

10 them. 

11 And then the third part was to write the 

12 report. We submitted a report to Rathe/PGI for part of 

13 their final submission to the Smithsonian , which really 

14 addressed the question, is it possible to raise t he amount 

15 of money they need to go ahead with the tour, and i f i t 

16 is, what are some of the improvements or decisions t hat 

17 need to be made to help be successful in t hat process. 

18 Q Did you write that report? 

19 A Yes. 

20 Q And did you submit it --

21 THE COURT: Mr . Craig, to the extent that you 

22 can cut the cumulativ e informatio n, would you, in terms of 

23 your questions. 

RUDIGER & GREEN REPORTING SERVICE 
.CERTIFIED VERBATIM REPORTERS 

4116 LEONARD DRIVE 
FAIRFAX, VIRGINIA 22030 

(703) 591·3136 

279 



BENNETT - DIRECT 

61 

1 MR. CRAIG: Yes, Your Honor. Actually, that's 

2 real ly all on that. 

3 THE COURT: Okay. 

4 MR. CRAIG: I have a couple of other things, 

5 to fill in the blanks. 

6 BY MR. CRAIG: 

7 Q Mr. Bennett, this is a lawsuit to collect 

8 revenues. 

9 Ware you involved at all in the collections 

10 process from the Odell-Simms' side? 

11 A I supported it. John Simms was ·the lead on 

12 it, as he usually is, but I was part of many of the 

13 conversations along the way. 

14 Q Now, while you were working on the performance 

15 of the agreement, which of the two companies were you 

16 dealing with mostly? 

17 A Mostly with PGI. 

18 Q Why was that? 

19 A Because they were kind of the day-to -day 

20 contacts, partly because we're in Falls Church and they're 

21 in Arlington, so it was easy, but they were the ones that 

22 we were assigned to work with on a day-to-day basis. 

23 Q Do you recall, other than Odell-Simms, who 
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1 else actually worked towards putting the feasibility study 

2 together? 

3 A We were the lead on it, but worked with both 

4 PGI and Rathe because they had some relationships of their 

5 own. So we worked with Rathe on, I think, three companies 

6 that I can think of right away, and PGI as well, because 

7 they worked with some big global companies. 

8 So they were able to either interview those 

9 people and contribute the information to our report, or 

10 tell us, "Go see this person, this company, and we'l l set 

11 up a meeting for them." 

12 Q So in creating your portion of the portion, 

13 you worked with both companies? 

14 A Yes. 

15 Q From your standpoint as the manager of this 

16 project, what was the relationship of Rathe and PGI to 

17 each other? 

18 A They were partners. That's how they were 

19 treated to us; that's how it was presented to us, that 

20 they were working together kind of as one unit. So 

2 1 sometimes we worked with one and not the other. 

22 Sometimes you have relationships where every 

23 time you talk to one side, you need to let the other side 
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1 know, just to keep things -- it wasn't like that. It was 

2 a very kind of open and communicative relationship, that 

3 we worked for them together. 

4 MR. CRAIG: Your Honor, that fills in the 

5 holes. That's all. 

6 THE COURT: All right. 

7 MR. JENKINS: I have no cross examination of 

8 this witness. 

9 CROSS EXAMINATION 

10 BY MR . TOLCHIN: 

11 Q Just briefly, just for clarification . Odell -

12 Simms did work on the American Smithsonian tour, the 

13 domestic aspect of it as well; is that right? 

14 A Yes, sir. 

15 Q You did tens o f thousands of dollars• worth of 

16 work on that aspect; is that an accurate statement? 

17 A I believe that 's an accurate statement, 

18 including our expenses. 

19 

20 

21 excused? 

22 

23 Honor. 

MR. TOLCHIN : I have no further questions. 

THE COURT: All right. Is this witness 

MR. CRAIG: This witness is excused , Your 

* . * * 
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1 with what it is they were saying, anything specifically? 

2 MR. JENKINS: Objection, Your Honor. The 

3 question is vague. We've had a day-and-a-half of 

4 testimony, and anything that was said 

5 THE COURT: Well, I think that he could, 

6 specifically, if there is something he would take 

7 exception to. 

8 BY MR. TOLCHIN: 

9 Q Was there anything of substance? 

10 There may have been tidbits of information, 

11 dates , or things like that you may disagree with . 

12 A Well, I think the -- there ' s been much 

13 testimony that ' s been accurate, but I think there's been a 

14 lot of testimony that's been -- that ' s left a lot unsaid. 

15 Q What is that specifically? 

16 A Well, I think Ms. Engel's testimony - - she 

1 7 talked about our meeting at PGI ' s headquarters, and the 

18 only thing we discussed was this settlement of the 

19 $250,000 for the feasibility study. 

20 And she 's right; we did discuss that, and we 

21 did agree about the split of $100 ,000 to PGI, $100,000 to 

22 Rathe, and $50,000 allocated for Odell-Simms. However, 

23 what she failed to bring up was that was all wrapped 

RUDIGER & GREEN REPORTING SERVICE 
CERTIFIED VERBATIM REPORTERS 

4 1 1 6 LEONARD DRIVE 
FAIRFAX. V IRGINIA 22030 

(703) 591 -3136 

283 



RATHE - DIRECT 

79 

1 around $162,000 that PGI collected from the Smithsonian on 

2 our behalf and failed to r ·emit to us. 

3 Q When you say collected on your behalf --

4 MR. JENKINS: Your Honor, I 1 m going to impose 

5 several objections at this point . One is foundation; two, 

6 the witness has just testified as to speculation; three, I 

7 believe this was also the subject of the Court 1 s earlier 

8 ruling. 

9 MR. TOLCHIN: Well, it 1 s not speculation. 

10 This is exactly what he 1 s saying occurred at the meeting, 

11 and it certainly is not anything other than he 1 s saying 

12 what the basis of the agreement was that they reached. 

13 THE COURT: I 1 m going to overrule the 

14 objection. I think he can testify as to what supposedly 

15 occurred at the meeting, and what his understanding was of 

16 what occurred at the meeting . 

17 THE WITNESS: We discussed making an effort to 

18 collect the money because of their sort of hard-headed 

19 behavior in sending, you know, a letter, you know, before 

20 suit, and 

21 BY MR. TOLCHIN : 

22 Q 

23 A 

The Smithsonian, you mean? To --

To the Smithsonian. 
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1 $583,000 versus the $250,000 that was collected. 

2 And I must say" that, in hindsight, looking at 

3 this, this didn't take into account the $163,000 -- the 

4 $250,000 paid, so in fact this recovery from the 

5 Smithsonian for the international study for ourselves was 

6 even much lower than this percentage, all right, and I 

7 didn't ask Mr. Simms to share in that. 

8 So this was my document to Mr. Simms, showing 

9 him where I felt we were in negotiation. And I just want 

10 to state this as well. This is an obligation that we feel 

11 that Rathe Productions has to Odell-Simms . 

12 MR. TOLCHIN: I have no further questions. 

13 MR. JENKINS: Is it the Court's pleasure to 

14 begin cross examination now, or what time were you 

15 considering a lunch break? 

16 THE COURT: We'll do it now. 

17 CROSS EXAMINATION 

18 BY MR. JENKINS: 

19 Q Good afternoon, Mr. Rathe. 

20 A Good afternoon . 

21 Q When you began your negotiations with the 

22 Smithsonian -- well, let me ask this as a predicate. 

23 When did you first begin talking to the 
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1 Smithsonian about collecting monies that you believed were 

2 owed both you and PGI? 

3 A I believ e it was after we had the meeting with 

4 Ms. Engel, and Mr. Hartley, Daryl Hartley-Leonard. 

5 Q Sometime after the summer of 1998? 

6 A I believe so; yes. 

7 Q The purpose of your negotiations with the 

8 Smithsonian was to collect the amounts owed both PGI and 

9 Rathe; is that _correct? 

10 A It was -- yes. 

11 Q Your thinking was since Rathe Product ions was 

12 owed money, and PGI was owed money for work performed with 

13 the American Smithsonian exhibition and international 

14 tour, you would try to collect the maximum amount you 

15 could to maximize the recovery for both companies. 

16 Isn't that true? 

17 A It wasn't just my thinking. It was the result 

18 of the discussions we had with PGI . 

19 Q So , in fact, it's true that your efforts were 

20 f ocused towards collecting the maximum amount of money 

21 that you could for both companies? 

22 A 

23 Q 

Yes. 

Now, in that effort to collect the amounts 
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1 owed, you had to make certain representations to the 

2 Smithsonian, did you not? · 

3 A Yes. 

4 Q As to costs and fees incurred . 

5 A Yes; they asked for that. 

6 MR. JENKINS: A moment, Your Honor. 

7 (Whereupon, Mr . Jenkins set up an easel. ) 

8 BY MR. JENKINS: 

9 Q Now, I'll turn your attention to PGI Exhibit 

10 5. I turn your attention to Page 2 of PGI Exhibit 5. 

11 In March of 1999 , you provided the Smithsonian 

12 with an initial breakdown of cos ts in connection with the 

13 American Smithsonian -- excuse me, strike that -- in 

14 connection with the feas ibility study; is that correct? 

15 A It was a combined feasibility study and the 

16 America ' s Smithsonian. 

17 Q At the t op, your representation to the 

18 Smithsonian is there's $559,000 in costs incurred for work 

19 performed on the feasibility study; is that correct? 

20 A Yes. 

21 Q Now, you heard Mr. Wismar test ify yesterday 

22 that PGI did approximately e ighty percent of the work on 

23 the feasibility study. 
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1 Did you recall that testimony? 

2 A Yes , I did. 

3 Q Is that accurate in your view? 

4 A No, it's not. 

5 Q Now, also you 'll notice in the second column 

6 that there are certain PGI invoices with respect to costs 

7 incurred for the American Smithsonian exhibit. 

8 Is that correct? 

9 A Yes. 

10 Q Nowhere in there is contained your assertion 

11 that there is an additional $162,000 owed to Rathe 

12 Productions, is there? 

13 A No. Because this was to the Smithsonian, not 

14 to PGI. 

15 Q Okay. So the answer to my question is, is no, 

16 there is no assertion? 

17 A In this document? 

18 Q Correct. 

19 A No, there's no assertion in this document. 

20 Q Again, the goal of your endeavor was to 

21 collect the maximum amount that you possibly could; is 

22 that correct? 

23 A From the Smithsonian, yes, that's correct. 
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1 Q Now, you testified also that part of your 

2 strategy, if you will, in dealing with the Smithsonian was 

3 to make an effort to demonstrate to the Smithsonian the 

4 costs exceeded the amount that we were seeking to recover; 

5 is that correct? 

6 A Yes. 

7 Q The purpose was to allow the Smithsonian to 

8 obtain the full amount for the feasibility study; correct? 

9 A Could you restate -- I'm sorry, I didn't quite 

10 follow you. 

11 Q Certainly . The purpose of stating the costs 

12 for the international tour in excess of $250,000 was to 

13 demonstrate to the Smithsonian that the full amount was 

14 due; correct? 

15 A That we were jointly suffering an economic 

16 hardship by accepting the full amount . 

17 Q Now, that's because the Smithsonian needed 

18 that information to kick the payments loose; correct? 

19 A I don't know what their internal requirements 

20 were. 

21 Q Well, I believe you testified earlier that Mr. 

22 Cobert had mentioned to you that he was having some 

23 difficulty with leadership within the Smithsonian to get 
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1 that money? 

2 A That 1 s correct.' 

3 Q So the purpose of your cost analysis in excess 

4 of $250,000 was to provide him with the basis to recover 

5 the full amount for you; correct? 

6 A I don 1 t know that for a fact. I would be 

7 reading his mind . 

8 Q Well, why did you give him costs in excess of 

9 $ 250,000? 

10 A He asked for it. 

11 Q Did he tell you , 11 Mr . Rathe, I need a 

12 demonstration of costs over $250,000 11 ? 

13 A No, he did not. 

14 Q He just t old you he needed costs for the 

15 feasibility study; correct? 

16 A Yes, he did. 

17 Q So you provided an outline of the costs 

18 incurred for the feasibi lity study, and you provided costs 

19 for PGI invoices for the American Smithsonian exhibition. 

20 Correct? 

21 A No; that 1 s not correct. 

22 Q Turning back, then, to Page 2 of the exhibit, 

23 you would agree with me that you provided him an analysis 
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1 of your staff costs and fees for the international tour. 

2 Correct? 

3 A Yes. 

4 Q And you provided him a listing of open 

5 invoices for PGI . Correct? 

6 A Yes. In in your last question you didn't 

7 say open invoices. 

8 There was approximately $5 million of other 

9 invoices that were paid t o PGI, including our $162,000 

10 that was formerly paid to PGI, and this was t he only 

11 amount outstanding that was still open, unpaid from the 

12 Smithsonian . 

13 MR. JENKINS: I would object and move to 

14 strike as non-responsive, Your Honor. 

15 MR . TOLCHIN: I think he responded exactly to 

16 what he asked . 

17 THE COURT: Part of it is responsive, and part 

18 of it is not. I'm going to ask the jury to disregard it, 

19 and I'm going to ask that you re-ask the question . 

20 MR. JENKINS: Sure . 

21 BY MR. JENKINS: 

22 Q You made a representation to the Smithsonian 

23 as to the open PGI invoices; correct? 
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1 A The unpaid ones. 

2 Q You did not maKe any representation as to any 

3 invoices that Rathe, at that time, believed were open 

4 invoices. Correct? 

5 A I don't understand that question . 

6 Q Well, you didn't tell the Smithsonian that you 

7 were owed $162,000, did you? 

8 A The reason I didn't say that 

9 Q It'~ a yes or no question. 

10 Did you tell the Smithsonian that you were 

11 owecl $162,000, yes or no? 

12 A PGI owed us $162,000 . The Smithsonian didn't. 

13 Q Did you tell the Smithsonian that you were 

14 owed $162,000? 

15 A No . 

16 Q In fact, you've never told the Smithsonian 

17 that you were owed $162,000, have you? 

18 A Because they pai d PGI t he money, and PGI 

19 didn't pay it to us. 

20 MR. JENKINS: I object and move to strike as 

21 non-responsive. 

22 THE COURT: Again, I will strike that. 

23 Try to answer his questions. Your attorney, 
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1 again, wil l have an opportunity to go back and clarify any 

2 of these matters with you. 

3 THE WITNESS: Okay. 

4 BY MR. JENKINS: 

5 Q Did you ever tell the Smithsonian that you 

6 were owed $162,000? 

7 A No, I did not . 

8 Q In fact, you made representations to the 

9 Smithsonian on at least two occas i ons that you were going 

10 to pay money to Ode l l-Simms and PGI, didn ' t you? 

11 A No, I did not . 

12 Q Well, I would call your attention, then, to 

13 PGI Exhibit 19 . 

14 I call your attention, Mr . Rathe , to the 

15 second page of that exhibit and ask you to read, in the 

16 first full paragraph, the last sentence of your letter to 

17 the Smithsonian . 

18 A "This will a l low PGI, RPI, and Odell to 

19 receive a reduced final payment and recover approximately 

20 onl y thi r ty- two percent of our direct costs attributable 

21 to the international study." 

22 Q 

23 A 

Who is that letter signed by? 

Myself . 
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1 Q Who did you send it to? 

2 A I sent it to C.B. Wismar, Mr. Tolchin, and Mr. 

3 Odell. 

4 Q Who did you send the letter to? 

5 A Oh, I'm sorry. I sent it to J ohn Cobert and 

6 Susan Engelhardt. 

7 Q And you copied your attorney, Mr. Tolchin, Mr. 

8 Wismar, and Mr . Odell; is that correct? 

9 A Yes, 

10 Q Now, that last sentence that y ou just read, 

11 you represente d to the Smithsonian that PGI , Odell and 

12 RPI, which I guess is Rathe Productions, will receive a 

13 reduced final payment . Correct? 

14 A That's correct. 

15 Q Di d you pay Ode l l-Simms any money to date for 

16 work performed in connection with the international tour? 

17 A No. 

18 Q Have you paid PGI any money --

1 9 A No. 

20 Q - - for work performed to date for the 

21 international tour? 

22 A No. Subject to our agreement. 

23 Q So the answer to my question is you have not 
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1 paid PGI any money; correct? 

2 A That's correct.· 

3 Q Now, the first page of the letter provides an 

4 analysis, a breakdown, if you will, of the allocation of 

5 certain monies for a stated settlement amount. 

6 Is that correct? 

7 A Yes . 

8 Q Let me ask you, first of all, your offer to 

9 settle with tha Smithsonian of $323,891, that amount 

10 represents the $250,000 for the feasibility study plus the 

11 $73,000 for PGI invoices; isn't that true? 

12 A It states here ASE billings, not PGI. 

13 Q Those would be invoices for the American 

14 Smithsonian exhibition? 

15 A It says billings; yes. 

16 Q What $73,000 in ASE billings are you referring 

17 to there? 

18 A There 's no breakdown of the bills there. 

19 Q You authored this letter, didn 't you? 

20 A But there's no break you're asking me to 

21 refer to this document . There's no breakdown in this 

22 document. 

23 Q I'm asking you as the a uthor of the letter, 
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1 what does the $73,000 refer to. 

2 A That was unpaid bills for the America's 

3 Smithsonian. 

4 Q Would that be PGI invoices that are identified 

5 on Page 2 of PGI Exhibit 5? 

6 A These were the unpaid PGI invoices. 

7 Q Now, you represented to the Smithsonian that 

8 in the event that the Smithsonian paid $323,891 to Rathe 

9 Productions, that you would allocate $73,891 to the ASE 

10 billings; is that correct? 

11 A That's correct. 

12 Q Again, t hose are PGI bills; correct? 

13 A Those were PGI bills. 

14 Q And that you would pay, or allocate, to Odell, 

15 Roper, $50,000; correct? 

16 A Correct. 

17 Q Have you paid Odell, Roper the $50 ,000? 

18 A I think you asked me that once before, but 

19 I'll answer it again. No, I haven't. 

20 Q You also indicated then if there were a 

21 balance of $200,000, that it would be allocated $100,000 

22 to RPI and $100,000 to PGI; correct? 

23 A Yes. 
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1 Q That•s a fifty-fifty split, isn•t it? 

2 A By my mathematics, yes . 

3 Q Now, under the Smithsonian•s last offer, t here 

4 would be $65,588 allocated to the ASE billings; is that 

5 correct? 

6 A Yes. 

7 Q And that Odell would, again, receive its 

8 $50,000? 

9 A Yes. 

10 Q The balance, then, would be split fifty-fifty? 

11 A Yes . 

12 Q Let me ask you this. 

13 You•ve received $250,000 from the Smithsonian, 

14 haven•t you? 

15 A Yes . 

16 Q Have you paid PGI any amount for the ASE 

17 billings? 

18 A I allocated their portion against the money 

19 that they owed us . 

20 Q 

21 billings? 

22 A 

23 Q 

Have you paid PGI any amount for the ASE 

No . 

Have you paid Odell, Roper any amounts? 
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1 A No. 

2 Q Now, your mentioned earlier your claim, I 

3 should say, that you were owed $162 , 000 from PGI . 

4 That would be work performed with the American 

5 Smithsonian exhibition; is that correct? 

6 A Yes, it is . 

7 Q It's not work performed in connection with the 

8 feasibility study, is it? 

9 A No . . 

10 Q Nowr you also heard testimony both from, I 

11 believe, John Simms and Cynthia Engel that John Simms' 

12 company, Odell-Simms, and Ms . Engel's company, PGI, had 

13 lost money on the contract with the Smithsonian . 

14 Do you recall that testimony? 

15 A Yes, I do. 

16 Q Do you have any reason to believe that's not 

17 truthful? 

18 A I don't know their internal accounting . 

19 Q Do you have any reason to believe that it's 

20 not truthful, though? 

21 A No . 

22 Q In fact, you testified that you have lost 

23 money, so to speak , on the deal; correct? 
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1 A Yes, that's correct. 

2 Q Now, you mentioned earlier that the company, 

3 that being your company, Rathe Productions, is 

4 experiencing some financial difficulties . 

5 Is that a fair characterization of your 

6 testimony? 

7 A Yes. 

8 Q Is that the reason why you withheld the money 

9 from both PGI and the Smithsonian? 

10 A No. The reason that the money was not paid to 

11 PGI and to Odell was because of the offsetting $162,000 

12 that was owed to Rathe Productions from PGI for money that 

13 they collected from the Smithsonian. 

14 Q There 's no claim that Odell-Simms owes you any 

15 money? 

16 A No, there's not . 

17 Q Yet, you haven't paid them the money that they 

18 are owed, have you? 

19 A And as I explained earlier, I do feel a 

20 responsibility to pay them a -- some portion of their 

21 claimed costs. 

22 MR. JENKINS: I object and move to strike. 

23 It's non-responsive, Your Honor. 
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1 MR. TOLCHIN: And I'm going to object, because 

2 he's asked this question ten times already . 

3 THE COURT: I'm going to allow it one last 

4 time. I'll strike it, and you can ask the question one 

5 last time. 

6 MR . JENKINS: I think I can move on, Your 

7 Honor. 

8 THE COURT: All right. 

9 BY MR . JENKINS : 

10 Q Now, you had indicated on your direct 

11 exami nation that there was an exchange of letters between 

12 you and the Smithsonian concerning amounts owed Rathe 

13 Productions and PGI; correct? 

14 A Are you stating Rathe Productions and PGI 

15 together, or I --

16 Q Well, generically, you and the Smithsonian 

17 communicated concerning the collection of amounts owed; 

18 correct? 

19 A Yes. 

20 Q As a result of those communications, you 

21 reached a settlement agreement with the Smithsonian for 

22 $250,000. 

23 A That's correct. 
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1 Q You testified, I believe, that there was an 

2 invoice that you prepared and gave to Ms. Engelhardt as a 

3 result of that settlement agreement. Correct? 

4 A She requested an invoice . 

5 Q That invoice, which I believe is in evidence 

6 as -- if you'll bear with me -- PGI Exhibit 1 3 reflects 

7 the settlement agreement is for the international tour; 

8 correct? 

9 A I bElieve you're correct. Yes. 

10 Q It's not for American Smithsonian exhibition, 

11 is it? 

12 A No. 

13 Q Now, at the very top of the invoice, you 

14 reference a contract number . 

15 What contract number is that? 

16 A I -- I don't recall. 

17 Q Is that the contract number for --well , we'll 

18 rephrase this . 

19 Rathe had more than one contract with the 

20 Smithsonian at that time, didn't it? 

21 A In 2000? I don't think there were any active 

22 contracts in 2000. 

23 Q In May of 1997, when you executed the Notice 
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1 to Proceed, Rathe Productions had more than one contract 

2 with the Smithsonian at that time, didn•t it? 

3 A I 1 m not sure. I don•t recall. 

4 Q I believe you testified that you were 

5 performing services for the Smithsonian under a separate 

6 contract, that being the construct of the exhibit displays 

7 for the American Smithsonian exhibition? 

8 A That was completed at that time. 

9 Q So there was no continuing contract during the 

10 time · where you provided services to the Smithsonian under 

11 the Notice to Proceed? 

12 A No, there wasn •t. 

13 Q That was the only contract? 

14 A That•s correct. 

15 Q Now, I•d like to call your attention to PGI 

16 Exhibit 10, Attachment B. 

17 MR. JENKINS: One moment, Your Honor . 

18 (Pause.) 

19 BY MR. JENKINS: 

20 Q I 1 d like to run through some calculations with 

21 you, if I might. 

22 The initial sum of money that you were seeking 

23 to recover from the Smithsonian was $323,000, was it not? 
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1 A Yes. 

2 Q That was made up of the $250,000 for the 

3 international tour plus the $73,000 for open invoices. 

4 Correct? 

5 A Yes . I 1 m just looking here at the page you 

6 asked me to look at. The total is $334,000, not $324,000, 

7 but go ahead, I 1 m sorry. 

8 Q You would agree with me that the amount that 

9 you were initially seeking to recover was $323,000; 

10 correct? 

11 A Yes. 

12 Q PGI Exhibit 5, I believe, will confirm that 

13 f o r you? 

14 (The witness examined a document.) 

15 A Yes, that 1 s correct. 

16 Q The Smithsonian counter-offered at, I believe 

17 it was approximately $192,000 ; correct? 

18 A You 1 re referring to that Schedule B, 

19 Attachment B? 

20 Q Correct . 

21 A That 1 s what it states there; yes . 

22 Q Attachment B contains some calculations that 

23 the Smithsonian applied to the amount that you were 
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1 seeking to recover at least in terms of the total costs to 

2 arrive at its grand total; ~orrect? 

3 A As I stated before under my direct testimony , 

4 that they were trying to come up with a justification to 

5 pay us, and they were working through various iterations 

6 of how they could try to structure that. 

7 Q There were certain subtractions that the 

8 Smithsonian made; correct? 

9 A In .their right. This was done internally 

10 on their behalf, not I didn't work on this with them. 

11 Q Correct. 

12 Now, the Smithsonian was the customer here; 

13 c o rrect? 

14 A That's correct. 

15 Q Under the heading, "Total for Rathe Charges," 

16 are there some deductions made for charges that you sought 

17 to recover? 

18 A They-- that's what this says; yes. 

19 Q Then there's an adjustment for time spent on 

20 the feasibility study. Correct? 

21 That would be the entry two, "Total Adjusted 

22 for Rathe Charges"? 

23 A Right. 
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1 Q So of the $334,000, which you represented to 

2 the Smithsonian were expenses, they credited you, if you 

3 will, for $73,000; correct? 

4 A In this negotiation document; yes. 

5 Q And for PGI, PGI had represented to you, which 

6 you then represented to Rathe, that the charges were 

7 $174,522; correct? 

8 A That's correct . 

9 Q The_Smithsonian made no deductions for claimed 

10 expenses, did it? 

11 A Not in this document, no. 

12 Q Then, again, it applied a similar time 

13 calculation to arrive at a $54,538 figure . 

14 A A time calculation? I don't know time -- what 

15 do you mean by that? 

16 Q Well --

17 A You mean a multiplication? 

18 Q Footnote 2 indicates Rathe and PGI spent a 

19 total of five months 

20 A Okay. Yes. 

21 Q -- on the international festival concept out 

22 of a total of sixteen months. 

23 A Yes, yes. 
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1 Q That's the time calculation that they applied; 

2 correct? 

3 A Well, can I e l aborate on this? 

4 Q Is that the time calculation they applied? 

5 A It's the time calculation they applied for 

6 this quote, unquote international festival. This is why 

7 they were trying to justify it. 

8 Q Okay. 

9 A This international festival. 

10 Q And then t here were --

11 A That was - - I'm sorry, go ahead . 

12 Q Then there were the ASE expenses for $73,891; 

13 correct? 

14 A Yes. 

15 Q The Smithsonian recognized $65,000 of those; 

16 correct? 

17 A In this analysis; correct. 

18 Q So that would mean, under the Smi thsonian's 

19 analysis, $72,000 would be chargeable for Rathe's time, 

20 $54,000 for PGI's time, plus $65,000 for ASE expenses, and 

21 will you agree with me that that's we'll say approximately 

22 $120,000? 

23 A What does that $120,000 refer to? 
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1 Q That would be an addit i on of the total charges 

2 for PGI's time in the amount of $54,000 plus the 

3 recognized ASE expenses. 

4 A I would say your mathematics are correct . 

5 Q Okay. Then there was an allowance for Odell 

6 in the amount of $50,000 for assuming the Odell charge was 

7 for work performed on the feasibility study -- Footnote 

8 1 -- correct? 

9 A Yes. That ' s what this states. 

10 Q Odell did perform work on the feasibility 

11 study, did they not? 

12 A Yes, they did. 

13 Q So you would agree with me, then, the 

14 Smithsonian was going to allow at that stage $242,000 in 

15 total amount paid, the grand total of $192,000 at the 

16 bottom, plus the $50 , 000 for Odell-Simms indicated at the 

17 top of the page. Correct? 

18 MR. TOLCHIN: Objection . Objection. He ' s not 

19 letting him look at the front of the l etter. That 's not 

20 what they were offering. He's just playing games now. 

21 If you look at the front of the letter, 

22 they're offering the $192,000. That ' s Page 1 of the 

23 letter. 
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1 MR. JENKINS: I'm asking him his understanding 

2 of the letter --

3 MR. TOLCHIN: Well, he's not showing h im the 

4 letter. 

5 MR. JENKINS: -- and the calculations. 

6 MR. TOLCHIN: Well, he's only showing h im 

7 one page of the letter. 

8 THE COURT: Why don't you restate the 

9 question. 

10 MR. JENKINS: Sure. 

11 BY MR. JENKINS: 

12 Q The Smithsonian offered a grand total of 

13 $192,000; correct? 

14 A Correct. 

15 Q The calculation that was arrived at -- the 

16 calculation that was performed to arrive at that $192,000 

17 did not include, under Attachment B, an allowance for 

18 Odell-Simms, did it? 

19 A I disagree with that. 

20 Q Where is the allowance for Odell -S imms? 

21 A You were saying that -- your calculation that 

22 you've come up with is $242,000. The Smithsonian offer 

23 was $192,000, and it assumed that the Odell-Simms• charge 
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1 was within that $192,000. 

2 Q So you disagree· with the contention that the 

3 offer was tantamount to $242,000 -- you believe it was 

4 $192,000. 

5 Is that your testimony? 

6 A That's my testimony. 

7 Q Now, you responded, however, to the offer of 

8 $192,000, didn't you? 

9 A Yes .. 

10 Q Your response was in the amount of $315,000, 

11 was it not? 

12 A I believe it was. Yes. 

13 Q I'm turning your attention to PGI Exhibit 11. 

14 $315,000? 

15 A That's what it --yes. 

16 Q That $315,000 represents the $250,000 for the 

17 feasibility study, plus the $65,000 in recognized expenses 

18 from the Smithsonian, doesn't it? 

19 A Yes. 

20 Q The Smithsonian rejected that number, did it 

21 not? 

22 A Again, these documents were for negotiations, 

23 and as you asked me earlier, we were trying to recover the 
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1 most amount of money from the Smithsonian. 

2 Q My question is, · did the Smithsonian reject 

3 your counterproposal for $315,000? 

4 A I don't know if they rejected it. I think 

5 they came back with a counter-offer . 

6 Q What was the --

7 A I don•t remember if they rejected it out-of-

8 hand. 

9 Q What was that counter-offer? 

10 A Again, I don•t recall that. 

11 This might have been that they finally paid 

12 the agreed to pay the $250,000. 

13 Q Well, there was a subsequent communication, 

14 PGI Exhibit 19, between you and the Smithsonian. 

15 We just went over that, did we not? 

16 A Let me take a look at that. 

17 Q That's PGI Exhibit 19. 

18 (The witness examined a document.) 

19 A Well, this is something different, because you 

20 reflected on the exhibit -- in Exhibit 11, when you said 

21 it reflects $315,000, and in Exhibit 14, you reflect 

22 $323,000. 

23 So, again, the numbers were all over the place 
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1 because, again, these were negotiating tools that we were 

2 trying to maximize the value, and trying to have a -- give 

3 the Smithsonian a rationale to pay us as much as possible. 

4 Q Maybe I'm not asking the question clear 

5 enough. 

6 A Okay. Go ahead. 

7 Q So I'll try and focus it. 

8 A Sure. 

9 Q On January 12th of 2000, you proposed to the 

10 Smithsonian $315,000 to resolve the claims of PGI and 

11 Rathe, did you not? 

12 A We asked them to reconsider their offer; yes. 

13 Q You proposed $315,000, did you not? 

14 A In this letter of January 12th, we did. 

15 Q Yes. Ultimately you proposed a lower number, 

16 did you not? 

17 That would be PGI Exhibit 19. 

18 A Yes; we did. 

19 Q The Smithsonian did not accept your 

20 counterproposal for $258,000, did it? 

21 A 

22 Q 

23 not? 

No, it did not. 

Ultimately, it settled on $250,000, did it 
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1 A Because that was the amount of the study; yes. 

2 That was in the Notice to Proceed. 

3 Q Okay . For the international tour? 

4 A The Notice to Proceed was for both, 

5 international and the ASE . 

6 Q But what was t he maximum amount recoverable , 

7 if you recall, for work performed for the feasibility 

8 study? 

9 A $250,000. 

10 Q Now, to get from the $315,000 figu~e that you 

11 proposed in January to the $250,000 figure that was 

12 ultimately accepted, you negotiated away the $65,000 i n 

13 American Smithsonian exhibition invoices, d i dn't you? 

14 A No . 

15 Q Well, if you do the math, Mr. Rathe, $315, 000 

16 minus $250,000 leaves you how much? 

17 A Well, I think we all can do that calculation . 

18 Q It's $65,000, isn't it? 

19 A That's correct. 

20 Q Do you find it strange that the $65,000 that 

21 you negotiated away is the $65,000 that the Smithsonian 

22 recognized as being the appropriate American Smi thsonian 

23 exhibition charges? 
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1 A As I stated before, the way we split t his 

2 the way the $250,000 was split recognized all expenses and 

3 all shortfalls for all of the members. 

4 MR. JENKINS: Again, I object, Your Honor. 

5 It's not responsive. 

6 MR. TOLCHIN: Well, it's a question that's 

7 unanswerable . All he's asking him to do is do t he 

8 mathematics, and he's done the mathematics . It's a 

9 ridiculous question. 

10 THE COURT : I'm going to sustain the 

11 objection, but allow you to ask the question again. 

12 BY MR. JENKINS: 

13 Q Do you find it coincidental, Mr. Rathe, that 

14 the difference between the amount that you proposed, the 

15 $315,000, and the amount that you accepted at $65,000 

16 excuse me, $250,000, the difference being $65,000, is t he 

17 amount that the Smithsonian recognized as being the 

18 ·appropriate ASE billings from the PGI? 

19 A I don't find any relationship. 

20 Q So it's coincidence in your view that it's 

21 $65,000,$65,000. 

22 Is that your testimony? 

23 A That's my testimony, yes. 
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1 Q Now, during the course of the negotiations, 

2 beginning in December of 1999 where the first offer --

3 well, I guess it would be prior to that, March of 1999 

4 when the first offer was $323,000, and your decision, if 

5 you will, to accept $250,000 sometime after April 14th but 

6 before July of 2000, did you tell PGI the status of your 

7 negotiation? 

8 A No. There was no reason to. 

9 Q So the answer is no, you did not consult with 

10 PGI; is that correct? 

11 A That's correct. 

12 Q Did you consult with Odell-Simms? 

13 A We did after we received -- or were about to 

14 receive the money. 

15 Q But you did not, any time between March of 

16 1999 and July of 2000, consult with Odell-Simms, did you? 

17 A March of '99 and-- no, we did not. 

18 Q Now, I think I'm going to turn your attention 

19 now to what is in evidence as -- we'll use the Rathe 

20 exhibit, and I believe it's Rathe 13. 

21 That's the letter of authorization that you 

22 yourself drafted for Mr. Wismar to sign; correct? 

23 A Yes. 
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1 Q In Rathe Exhibit 13, the letter from Mr. 

2 Wismar to the Smithsonian, it indicates that Rathe 

3 Productions will pay the $50,000 due Odel l-Simms, does it 

4 not? 

5 A Yes. 

6 Q You were copied on this letter, were you not? 

7 A Yes, I was. 

8 Q In fact, you drafted the letter acknowl edging 

9 that you would pay $50,000 to Odell-Simms; correct? 

10 A Yes. 

11 Q You don't expect PGI to pay t he $50,000 to 

12 Odell - Simms, do you ? 

13 A No; not if -- if our agreement stood up 

14 correctly. 

15 Q So you don ' t expect PGI to pay Odell-Simms the 

16 $50 , 000, do you? 

17 A No. 

18 MR . TOLCHIN: Objection; asked and answered . 

19 MR. JENKINS : I think I've got my answer. 

20 THE COURT: Next question. 

21 BY MR. JENKINS : 

22 Q Now, Mr . Wismar has authorized you to 

23 represent PGI in connection with the payment o f the 
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1 $250,000 for the Smithsonian international feasibility 

2 study, has he not? 

3 A Yes . 

4 Q He does not say in the letter, "You are 

5 authorized to waive our claims," does he? 

6 A It doesn't say that here. 

7 Q He doesn't say, "You are authorized to keep 

8 all of our money," does he? 

9 A That was not the business of the Smithsonian. 

10 That was between Rathe and PGI. 

11 MR. JENKINS: Again, I object, Your Honor , as 

12 non-responsive . 

13 MR . TOLCHIN: Your Honor, then I object to the 

14 questions. He ' s aski ng him questions, again, to read the 

15 document, which is already in ev idence, and if all he 

16 wants him to do is read the document, then Mr. Jenkins can 

17 r ead the document to the jury; we don't need to ask him 

18 these questions. 

19 But if he wants to have an explanation, that's 

20 what he's trying to do , and Mr . Jenkins cuts him off . 

21 THE COURT: Well, it's going to be your duty 

22 to come back and explain that, but it is a yes or no 

23 answer. 
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1 THE WITNESS: Can you restate it, please? 

2 BY MR . JENKINS :' 

3 Q Do you need the question again? 

4 A Yes. 

5 Q Certainly. 

6 You don't say in the letter that Rathe 

7 Productions is going to keep all the money, do you? 

8 A No. 

9 Q I believe that you testified on direct 

10 examination that after receiving the -- well, after 

11 executing the settlement agreement with the Smithsonian 

12 you did not thereafter tell PGI that you executed that 

13 agreement, did you? 

14 A No, I did not. 

15 Q You didn't provide PGI a copy of that 

16 agreement, did you? 

17 A No, I did not. 

18 Q You didn't tell PGI that you received that 

19 money, did you? 

20 A No. 

21 Q You also indicated in your direct examination, 

22 I believe, that you had some prior relationship with the 

23 Smithsonian. When I say prior, I mean prior to PGI 
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1 joining the endeavor to per form services for the 

2 Smithsonian in connection wi th the American Smithsonian 

3 exhibition. Correct? 

4 A The prior? 

5 Q Relationship with the Smithsonian. 

6 A Yes . 

7 Q You worked on the Ameri can Smithsonian 

8 exhibition, if you will, sort of from the beginning? 

9 A Yea; we did. 

10 Q Then at some point in t i me, PGI became 

11 involved wi t h the management, if you will, of the Americ an 

12 Smithsonian exhibition; correct? 

13 A Yes. 

14 Q How much time -- how long did you work on the 

15 American Smithsonian exhi bition prior to PGI ' s 

16 involvement? 

1 7 A Approximately one year. 

18 Q How was it that PGI then became involved wi th 

19 the exhibition? Did you approach PGI? 

20 A There were some people we knew i n Washington 

21 t hat knew both companies and thought it would be a good 

22 marriage. 

23 Q So you d i d or did not approach PGI? 
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1 A Again, whether these people we both jointly 

2 knew put us together, I don't -- you know, I don't know 

3 who called who first. 

4 Q But you were an existing service provider at 

5 the time that PGI became involved; correct? 

6 A Yes. Well, I think our contract for the work 

7 that we had done for the Smithsonian had ended. 

8 Q I believe your testimony was that during the 

9 American Smithsonian exhibition in cities prior t o San 

10 Jose and Birmingham that you provided operational support. 

11 A Yes. 

12 Q So you were cont inuing to provide services 

13 continuously through that time period, were you not? 

14 A Yes. 

15 Q So your contract wasn't over, was it? 

16 A Again, I think it might have been over, 

17 because I think we were subcontracted by another firm to 

18 provide those services. So I don ' t believe we had an 

19 ongoing contract with the Smithsonian. 

20 Q Now, Mr. Tolchin examined you about -- and I'm 

21 going to try to find the correct exhibit here -- bear with 

22 me - - Rathe Exhibit 14. 

23 Do you have any information to confirm that 
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1 this fax actually made it t o C.B . Wismar? 

2 A Just the fact ~hat I know it was sent, and, 

3 you know, we were having some ongoing conversations about 

4 the -- some of the backup material, and he confirmed to me 

5 verbal ly that he had received it. 

6 Q Mr. Wismar confirmed to you that he had 

7 received the fax which is Odell -- excuse me, Rathe 

8 Exhibit 14? 

9 A Yes. 

10 Q That's your testimony? 

11 A Yes, that ' s my testimony. 

12 Q In fact, you and Mr. Wismar, in the August of 

13 1999 time frame, were having discussions concerning s t aff 

14 costs for the internat i onal tour, were you not? 

15 A We were talking about that as well as this 

16 backup. 

17 Q In connection with your discussions concerning 

18 staff costs for the international tour, you solicited from 

19 Mr . Wismar information for you to include in the letter 

20 you sent to the Smithsonian of August 24th , 1999, didn't 

21 you? 

22 A Yes . 

23 Q Mr. Wismar transmitted that information t o you 
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1 at your offices in New York, did he not? 

2 A Yes. This Exhibit 14 reflects that package 

3 that he was overnighting to me. 

4 Q Now, Mr. Wismar did not request, did he, a 

5 breakdown of your, and I'll call it recap of the 

6 Smithsonian, did he? 

7 A Yes, he did. 

8 Q In fact, Mr. Wismar requested your staff costs 

9 for the international tour, didn't he? 

10 A No, he did not. 

11 Q That's not your recollection? 

12 A No. The recollection is that he requested 

13 exactly how the money would be split, and I provided this 

14 to him. 

15 Q Again, but you have no information that this 

16 fax actually made it to Mr . Wismar, do you? 

17 A I answered that already. 

18 Q Now, you acknowledge, do you not, that there 

19 was an agreement between PGI and Rathe Productions that in 

20 the event the $250,000 for the feasibility study was paid, 

21 that it would be split $50,000 for Odell-Simms, $100,000 

22 to PGI, and $100,000 to Rathe Productions. 

23 Is that not true? 
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1 A It's partially true. 

2 Q So the testimony of Ms. Engel yesterday as to 

3 that aspect of the agreement between the parties, that was 

4 truthful in your view, was it not? 

5 A Partially, and she left out the corollary of 

6 that, that it was subject to the -- our inter - company 

7 bills being paid. 

8 Q It's your view that she agreed to that? 

9 A Not. entirely. 

10 Q Oh, she didn't agree to that? 

11 MR. TOLCHIN : What is "that"? I object, Your 

12 Honor. I think we're now getting confused as to what 

13 "that" response refers to . 

14 THE COURT: Why don't you restate the 

15 question. 

16 BY MR. JENKINS: 

17 Q She didn't agree to the payment of inter-

18 company bills? 

19 A She did agree to the payment. 

20 Q That's your testimony? 

21 A Yes. 

22 Q Your view is Ms. Engel is mistaken in that 

23 regard; correct? 
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1 A No , not - -

2 MR . TOLCHIN: r object at this point . That 

3 THE COURT: I ' m not sure I'm following the 

4 questioning now, either. 

5 MR. JENKINS: I'll tighten it up, Your Honor . 

6 THE COURT: Okay. 

7 BY MR. JENKINS: 

8 Q Ms. Engel testified yesterday that the 

9 division of the $250,000 was to be $100,000, $150,000. 

10 Correct? 

11 A Yes . 

12 Q It ' s your testimony today that t here was an 

13 additional agreement reached wherein Rathe Productions 

14 would get a $162,000 that it was allegedly owed; correct? 

15 A That it is owed, yes . There was that 

16 agreement. 

17 Q Now, Ms . Engel testified that there was no 

18 such agreement . 

19 Do you recall that testimony? 

20 A I don't think she specifical ly said there 

21 wasn't an agreement. She didn't mention it. 

22 Q So -- well , I guess I'll get at it a different 

23 way . 
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1 Other than Rathe Exhibit 14, that being the 

2 fax that you sent to Jessica Peristere, there is no other 

3 writing that evidences any agreement between PGI and 

4 Rathe, that PGI would either pay $162,000 to Rathe or 

5 allow this offset or recoupment, if you will, of $162,000, 

6 is there? 

7 A No. 

8 Q So the sole basis of your claim that PGI 

9 agreed to pay $162,000 is captured in Rathe Exhibit 14, is 

10 it not? 

11 A No. 

12 MR . JENKINS: I have no further questions, 

13 Your Honor. 

14 THE COURT: Do you have any questions? 

15 MR. CRAIG: I do. 

16 THE COURT: All right. 

17 BY MR . CRAIG: 

18 Q Let's start, Mr. Rathe, at the end of your 

19 direct examination. You testified that there's an amount 

20 that ' s due to Odell-Simms, and I think you said, "This is 

21 an obligation that we feel that Rathe has to Odell-Simms . " 

22 Can you explain that statement? 

23 A Yes. Odell-Simms did provide services for the 
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1 MR . CRAIG: Nothing. 

2 MR. TOLCHI N: Nothing, Your Honor. 

3 THE COURT: Okay. Thank you . 

4 At this time, defense rests -- I mean the 

5 Plaintiff rests? 

6 MR. JENKINS: Your Honor, with that, PGI 

7 rests. 

8 MR. TOLCHIN: We would renew our motion. 

9 THE COURT: The Court still is going to deny 

10 the motion at this time. You have leave to make it at the 

11 conclus i on of the case. I'm going to deny it again at 

12 this time. 

13 Ladies and gentlemen, at this point, both 

14 sides have rested all three sides have rested, and the 

15 Court has to take up a couple of issues before it can read 

16 the jury instructions on the law to you . 

17 Even though they all have rested, don't try to 

18 decide anything quite yet until I have given you the law 

19 which you will apply to this case. I'll try to get that 

20 to you as soon as I can, and then let counsel argue the 

21 case to you. 

22 But for right now, we'll let you step back, 

23 and as soon as I can, we'll get you back out. 
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1 (Whereupon, at approximately 2 :56 o'clock 

2 p .m. , the jury retired from the courtroom. ) 

3 MR. TOLCHIN: Your Honor, if I could just 

4 supplement for the record 

5 THE COURT: Yes, indeed . 

6 MR. TOLCHIN: to supplement my motion . 

7 THE COURT: Yes, sir. 

8 MR. TOLCHIN: I did find a case l ast night 

9 that I think is directly on point which confirms the 

10 argument I made to you. 

11 Your Honor, this is a Supreme Court case 

12 called Economopoulos versus Kolaitis. I may be 

13 mispronouncing it. I have the version off the I nternet . 

14 It's April 21, 2000; record number 991245 from the 

15 Virginia Supreme Court, and what that case says -- it 

16 deals with conversion. 

17 And what it says there, it defines what 

18 conversion is. It says, 11 Conversion is the wrongful 

19 assumption or exercise of the right of ownership over 

20 goods or chattels belonging to another in denial of or 

21 inconsistent with the owner's rights . 

22 11 An action for conversion can be maintained 

23 only by the person having a property interest in and 
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1 entitled to the immediate possession of the item alleged 

2 to have been wrongfully converted." 

3 In this case what happened is that there was a 

4 motion to strike that was made at the end of the evidence 

5 of the case. The Judge granted the motion. The Supreme 

6 Court affirmed the granting of the motion to strike, 

7 because in this case, the Court held, among other things , 

8 that Plaintiffs were not entitled to the immediate 

9 possession of Treasury Bills -- in this case , that•s what 

10 was at issue -- at the time that they were allegedly 

11 wrongfully converted, because it has to be immediate 

12 possession. 

13 There has been no evidence whatsoever 

14 presented that at the time that Rathe cashed that check, 

15 that PGI had the right to immediate possession of that 

16 check or any part of it. 

17 There is no testimony whatsoever, and it can•t 

18 be as a matter of logic or law, because the check was 

19 written to Rathe . rt•s in evidence. It has to be cashed 

20 by Rathe. PGI can•t cash it. It has to be placed in 

21 Rathe•s bank account because that•s who it was written to. 

22 That was the owner of the check . 

23 So the Economopoulos versus Kolaitis case is 
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1 exactly on point, and that's exactly what the case law is. 

2 I found in an older case, running that 

3 backwards, that says -- this is on trover and conversion. 

4 This case actually went off on trover but it's the same 

5 issue, trover and conversion. This is Mul lins versus 

6 Sutherland, 109 Southeastern Reporter 420, a Virginia 

7 Supreme Court case that says I'll just read t he 

8 headnote to you. It's the case as well -- well, actually, 

9 I ' 11 read it t .o you. 

10 It's Headnote 6, but it says, "One who has . 

11 neither actual possession of the property nor the right to 

12 demand the immediate possession thereof at the time it was 

13 disposed of by the Defendant in violation o f the contract 

14 in this case cannot maintain an action of trover. And 

15 it's saying-- it's trover and conversion or equivalent. 

16 You need immediate possession. There's been 

17 no evidence of the right to immediate possession . Even if 

18 you take everything that they said, everything, they had 

19 no right to immediate possession. 

20 Even based on their testimony, Rathe was 

21 supposed to distribute it to them at some point . That's 

22 their claim, but it wasn't a right to immediate 

23 possession; so, therefore, you can't have conversion. 
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1 They never sued in contract, which is what 

2 they should have sued in. 'Instead they chose these crazy 

3 conversion and assumpsit claims that don't make any sense. 

4 They haven't proved the elements . 

5 We ask that our motion to strike be granted. 

6 MR. JENKINS: Well, I think again, Mr. Tolchin 

7 misses the fundamental nature of the case, and that is at 

8 the time that Rathe Productions cashed the check and 

9 failed thereafter, immediately or at any point, to give 

10 the money to PGI, and to Odell-Simms for that matter, as 

11 they were required to do, that constituted a conversion o f 

12 their claim. 

13 There's a case -- a Circuit Court case that's 

14 very similar to the facts in this case, and I'll cite the 

15 Court to Fox-Seko Construction versus Poulin Construction, 

16 28 Virginia Circuit 1, out of Loudoun. 

17 In this case, Fox owed Poulin Construction 

18 money for services performed . Fox wrote a check to 

19 Poulin; the check bounced. Fox wrote a second check to 

20 Poulin; Poulin cleared and deposited the second check. 

21 Poulin then thereafter cleared and deposited the first 

22 check. 

23 Fox demanded return of the amounts that Poulin 
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1 received for the first check, and Poulin thereafter did 

2 not return that money under some claim of setoff . 

3 The Court there said, "Recognizing that there 

4 is an action under the Virginia Commercial Code for 

5 conversion of a check , " unlike what Mr. Tolchin has argued 

6 to you, the Court there says, "There is no conversion of a 

7 check involved in this case . The property converted was 

8 the sum of $18,000 which was by mistake credited to the 

9 bank of Poulin .Construction. 

10 "One does not need to argue whether ,the 

11 original check was ·converted or the second .check was 

12 converted, because the conversion did not take place until 

13 the failure to return the duplicate payment of 

14 $18,701 . 95. 11 

15 That 's exactly what we have in this case, Your 

16 Honor. They r eceived a payment in excess of the amount 

17 that they are entitled to receive. They have failed, upon 

18 our demand, to turn over that portion that belongs to PGI. 

19 That is a conversion . Fox is on point. The case is very 

20 similar. And the Court came to the same conclusion that 

21 the Court should come to in this case. 

22 The retention of the funds after receipt is a 

23 conversion of those funds to the extent of PGI's interest . 
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1 It's pretty clear, Your Honor, and that the motion to 

2 strike should be denied. 

3 MR . TOLCHIN : If I could respond. That's 

4 exactly the point. In t hat case I haven't read that 

5 case, but from what he just read to us, there were two 

6 checks, and as soon as that second check gets there, they 

7 have to return that first check. They can't hold both of 

8 them. That's the right to immediate possession of those 

9 funds. That•s .exactly the point. 

10 Indeed, if PGI's argument is accepted in this 

11 case, then every single case of contract becomes a 

12 conversion because every time I owe you money under a 

13 contract and I don't pay you , you can claim conversion; 

14 you converted the money you owe me. 

15 That's what PGI's arguing. They're 

16 essentially saying every breach of contract is a 

17 conversion. Odell would have a conversion claim. 

18 Everybody who walks in this courtroom with a contract case 

19 has a conversion claim, because you haven 't paid it, it's 

20 converted. That is senseless. That cannot be the law, 

21 and indeed it's not the law. 

22 In Economopoulos versus Kolaitis, the case I 

23 just read to you, it said specifically that's not the law; 
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1 they had to have the right to immediate possession of 

2 those Treasury Bills, and if they don•t, then they haven ' t 

3 proven the right to a conversion claim. 

4 The most that they might have is some other 

5 kind of claim. There may be a thousand other claims out 

6 there. But unless at the time -- at that specific point 

7 in time they had an immediate right to it, then it•s just 

8 a contract case, then it•s just a case where, hey, you owe 

9 somebody money. That •s it; but it•s not a conversion 

10 case. 

11 Conversion has to be, I take your property , 

12 and as soon as I take it, you have a right to it back. 

13 That •s what conversion is; I'm taking your property; you 

14 have an immediate right to it back . 

15 There has been no evidence in this case that 

16 they had an immediate right to payment of that -- any part 

17 of that two fifty . They may have had a claim that Rathe 

18 has to pay it back, but they had no i mmediate claim. 

19 Was it one day, two days, two weeks, ten 

20 weeks , two months? Nothing. There is no evi dence of 

21 immediacy here, and therefore, Kolaitis is exactly on 

22 point, and so was that case . So, that •s exactly the 

23 point. 

RUDIGER & GREEN REPORTING SERVICE 
CERTIFIED VERBATIM REPORTERS 

4 1 1 6 LEONARD DRIVE 
FAIRFAX. VIRGINIA 22030 

(703) 591-3136 

332 



213 

1 THE COURT: Well, the Court has certainly 

2 heard you , and you have certainly amplified your motion to 

3 strike. Again, as I said you can renew your motion at the 

4 appropriate time. 

5 The Supreme Court has another case by a Greek 

6 name that the Court is going to adhere to, and I will not 

7 grant your motion. 

8 All right. The first group, that you all have 

9 agreed on, it starts as Instruction Number 7, 

10 circumstantial evidence. 

11 Is that the first group that you agreed? 

12 MR. CRAIG: No. That's the --

13 THE COURT: That's the group you haven 't 

14 agreed to? 

15 MR. JENKINS: Actually, I believe it is the 

16 group we agreed to, Your Honor. 

17 MR. CRAIG: I'm sorry; I've got it backwards . 

18 MR. TOLCHIN: I haven't pulled out the -- may 

19 I just take a quick look, and I'll tell you if that's the 

20 agreed group. 

21 (The Court handed documents to Mr. Tolchin for 

22 his examination.) 

23 MR. TOLCHIN: Yes. 
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1 THE CLERK : These (indicating) aren't going to 

2 go back to the jury? 

3 MR . TOLCHIN: Have these all been admitted? 

4 THE COURT: No. 

5 THE CLERK: That's why that' s not going back 

6 to the jury. 

7 THE COURT: His is 

8 MR. CRAIG: Let me withdraw the exhibits that 

9 have not been admitted. 

10 (The Court and the Clerk conferred, off the 

11 record.) 

12 THE CLERK: Just for the record, the exhibits 

13 contained in the three black books will be going to the 

14 jury as admitted items of evidence. 

15 THE COURT : Let's bring the jury back in . 

16 (Whereupon, at approximately 3:59 o 'clock 

17 p.m., the jury returned to the courtroom and resumed their 

18 seats in the jury box . ) 

19 THE COURT : Ladies and gentlemen, I am now 

20 going to read to you the instructions of the law which you 

21 will apply to this case, after which counsel will have an 

22 opportunity to briefly argue the case to you. 

23 You are the judges of the facts, the 
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1 credibility of the witnesses, and the weight of the 

2 evidence. 

3 You may consider the appearance and manner of 

4 the witnesses on the stand, his or her intelligence, their 

5 opportunity for knowing the truth and for having observed 

6 the things about which they testified, the witnesses' 

7 interest in the outcome of the case, their bias, and if 

8 any have been shown, their prior inconsistent statements, 

9 or whether they have knowingly testified untruthfully as 

10 to any material fact in the case. 

11 You may not arbitrarily disregard the 

12 believable testimony of a witness. However, after you 

13 have considered all of the evidence in the case, then you 

14 may accept or discard all or part of the testimony of a 

15 witness as you think proper. 

16 You are entitled to use your common sense in 

17 judging any testimony. From these things and all the 

18 other circumstances of the case, you may determine which 

19 witnesses are more believable and weigh their testimony 

20 accordingly. 

21 You must not base your verdict in any way upon 

22 sympathy, bias, guesswork, or speculation. Your verdict 

23 must be based solely upon the evidence and the Court's 
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1 instructions. 

2 You must not consider any matter that the 

3 Court rejected or struck from consideration. It is not 

4 evidence and should be disregarded . 

5 Any fact that may be proved by direct evidence 

6 may be proved by circumstantial evidence; t hat is, you may 

7 draw all reasonable and legitimate inferences and 

8 deductions from the evidence. 

9 When one party testifies unequivocally to 

10 facts within his own knowledge, those statements of facts 

11 and the necessary inferences from them are binding upon 

12 him . He cannot rely upon other evidence in conflict with 

13 his own testimony to strengthen his case. 

14 However, you must consider his testimony as a 

15 whole and you must consider a statement made in one part 

16 of the t estimony in light of any explanation or 

17 clarification made elsewhere in his testimony. 

18 Your verdict must be based on the facts as you 

19 find them and on the law contained in al l of these 

20 instructions. 

21 The issue in this case as to Odell-Simms & 

22 Associates, Incorporated, OS&A's claim is: 

23 1) Did either Defendant Rathe Productions 
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1 and/or Defendant PGI breach its contract to OS&A when 

2 either one or the other failed to pay OS&A for its 

3 performance under the agreement; 

4 2) If so, what is the amount of money due 

5 and owing of OS&A from either Rathe Productions and/or 

6 PGI; 

7 3) Is Rathe/PGI a joint venture; 

8 4) If so, are Rathe Productions and PGI 

9 each liable to OS&A for the entire obligation under the 

10 agreement with OS&A . 

11 You shall find your verdict for Odell and 

12 against Rathe if it is proved by the greater weight of the 

13 evidence that: 

14 1) There was a contract between the 

15 parties; and 

16 2) That the Defendant Rathe breached the 

17 contract. 

18 If you find your verdict for Odell and against 

19 Rathe, you shall also consider whether PGI is obligated to 

20 pay any part of the verdict pursuant to a contract with 

21 Rathe. 

22 You shall find your verdict for Odell and 

23 against PGI if it is proved by the greater weight of the 
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1 evi dence: 

2 1) That there was a contract between the 

3 parties; and 

4 2) That the Defendant PGI breached the 

5 contract. 

6 You shall find your verdict for PGI and 

7 against Rathe if it is proved by clear and convincing 

8 evidence that Rathe converted PGI ' s funds. 

9 (Pause . ) 

10 THE COURT: You shall find your verdict for 

11 Rathe if either Plaintiff failed to prove either or 

12 either any of the elements - - either or any of the 

13 elements above. 

14 Your verdict must be based on the facts as you 

15 find them and on the law contained in all of these 

16 instructions. The issues in this case are -- as to PGI's 

17 claim are: 

18 1) Did the Defendant Rathe convert funds 

19 which rightfully belonged to the Plaint iff PGI ; 

20 2) If so, what i s the amount of the 

21 damages. 

22 Conversion is the wrongful assumption or 

23 exercise of the right of ownership over goods or chattels 
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1 belonging to another in denial of or inconsistent with the 

2 owner's rights. 

3 An action for conversion can be maintained 

4 only by the person having a property interest in and 

5 entitled to the immediate possession of the item alleged 

6 to have been wrongfully converted. 

7 When a party has the burden of proving an 

8 issue by clear and convincing evidence, he must produce 

9 evidence that creates in your minds a firm belief or 

10 conviction that he has proved the issue. 

11 Conversion must be proved by clear and 

12 convincing evidence . 

13 If you find your verdict for PGI, then in 

14 determining the damages to which PGI is entitled, you 

15 shall consider any of the following which you believe was 

16 proven by the greater weight of the evidence: 

17 1) The value of the property converted at 

18 the time and place of conversion; or 

19 2) The value of the payment Rathe 

20 Productions received which rightfully belonged to PGI. 

21 The burden is on PGI to prove by the greater 

22 weight of the evidence each item of damage it claims . PGI 

23 is not required to prove the exact amount of its damages, 

RUDIGER &GREEN REPORTING SERVICE 
CERTIFIED VERBATIM REPORTERS 

41 1 6 LEONARD DRIVE 
FAIRFAX. V IRGINIA 22030 

(703) 591-3136 

339 



259 

1 but PGI must show sufficient facts and circumstances to 

2 permit you to make a reasonable estimate of each item. 

3 If PGI failed to do so, then it cannot recover 

4 damage f or that item. 

5 You shall find your verdict -- you shall find 

6 that Rathe Productions and PGI entered into a joint 

7 venture if OS&A has proved by the greater weight of the 

8 evidence that: 

9 1) Rathe Productions and PGI entered into a 

10 joint business enterprise for profit; 

11 2) Rathe Productions and PGI had an express 

12 or implied understanding of how to share in the profits 

13 and losses; 

14 3) Rathe Productions and PGI did not form 

15 an actual partnership or corporate designation. 

16 Plaintiff OS&A has the burden of proving each 

17 element of its claim by a preponderance of the evidence. 

18 The preponderance of the evidence is that evidence which 

19 you find more persuasive. 

20 An express contract is an agreement, either 

21 written or oral, in which the terms are stated by the 

22 parties. 

23 A material breach of contract occurs if a 
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1 party fails to do something which he is bound to do 

2 according to the contract which is so important and 

3 central to the contract that the failure defeats the very 

4 purpose of the contrac t. 

5 You shall find your verdi c t for OS&A if OS&A 

6 has proved by the greater weight of the evidence that 

7 either Rathe Produc tions and/ or PGI failed to perform 

8 under the contract when it failed to pay OS&A for its 

9 performance under the contract between Rathe Productions 

10 and/or PGI ; either Rathe Productions or PGI's actions 

11 damage OS&A . 

12 If you find your verdict for OS&A, then OS&A 

13 is entitled t o recover as damages all of the losses OS&A 

14 sustained, including the amount for which OS&A was 

15 entitled under the contract between OS&A and Rathe / PGI 

16 which are a direct and natural result of the breach and 

17 which OS&A has proved by the greater weight of the 

18 evidence. 

19 The losses must have been reasonably 

20 foreseeable by the parties when they entered into the 

21 contract. 

22 The burden is on OS&A to prove by a greater 

23 weight of the evidence that OS&A sustained damages when 
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1 OS&A was not paid under its contract with Rathe/PGI. 

2 OS&A is not req·uired to prove the exact amount 

3 of OS&A 's damages, but OS&A must show sufficient facts and 

4 circumstances to permit you to make a reasonable estimate 

5 of them. If OS&A fails to do so, OS&A cannot recover 

6 them. 

7 A joint venture exists when two or more 

8 persons combine in a joint business enterprise for their 

9 mutual benefit ~ith an express or implied understanding or 

10 agreement that they are to share in the profits or losses 

11 of the enterprise and that each is to have a voice in its 

12 control and management. 

13 The requirement of a joint control does not 

14 preclude the delegation of management dut ies to one of the 

15 joint venturers . 

16 When two or more persons join in a business 

17 enterprise for their mutual benefit with an understanding 

18 that they are to share in the profits or losses and that 

19 each is to have a right to control or manage, then each 

20 one is liable for all of the obligations of the other that 

21 is committed within the scope of the enterprise. 

22 Indemnification is the right of restitution 

23 and rests on the concept that one person is unjustly 
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1 enriched at the expense of another when the other party 

2 discharges a liability that · it should be his 

3 responsibility to pay. 

4 A contract is an agreement for consideration 

5 between two or more parties. A contract a rises when an 

6 offer is accepted. 

7 An offer is a proposal of the terms on which a 

8 person will enter into an agreement if the offer is 

9 accepted by the.person to whom it is made. 

10 An acceptance is an unconditional promise to 

11 be bound by the terms of the offer. 

12 For a contract to exist, the minds of the 

13 parties must have met on every material i tem o f the 

14 alleged agreement. 

15 A contract mus t be both complete and 

16 reasonably certain. It is complete if it includes all of 

17 the essential terms. It is reasonably certai n i f all of 

18 the essential terms are expressed in a c l ear and definite 

19 way. 

20 When two parties have exchanged promises as 

21 consideration, each must be bound to do or refrained from 

22 doing something. 

23 Mr. Jenkins . 

....... . 
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1 THE CLERK: Mr. Foreman, has the jury reached 

2 its verdicts? 

3 A JUROR: Yes, sir, we have . 

4 THE CLERK: May I have them, please. Thank 

5 you very much. 

6 We the jury on the issues joined in the case 

7 of PGI versus Rathe Productions, CL 01-100, find in favor 

8 of PGI and assess damages at $100,000; signed by the 

9 foreman . 

10 We the jury on the issues joined in the case 

11 of Odell-Simms versus PGI and Rathe Productions, 

12 CL 01-171, find in favor of Odell-Simms and assess damages 

13 against Rathe Produc tions at $50,000 . 

14 THE COURT: All right. Counsel, i s everybody 

15 satisfied that the verdicts of the jury are unanimous? 

16 MR. TOLCHIN: May we poll the jury, Your 

17 Honor? 

18 THE COURT: Yes, sir. 

19 THE CLERK : Ladies and gentlemen, I'm about to 

20 ask you are these verdicts I have just read your verdicts. 

21 Zooie Walters, are these your verdicts ? 

22 

23 

MS. WALTERS: Yes. 

THE CLERK: Louise McGlathery, are these your 
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1 verdicts? 

2 MS. McGLATHERY: Yes. 

3 THE CLERK: Joseph Kaczorowski, are these your 

4 verdi cts? 

5 MR. KACZOROWSKI: Yes. 

6 THE CLERK: Greg Morrison, are these your 

7 verdicts? 

8 MR. MORRISON: Yes . 

9 THE CLERK: Davi d Ross, are these your 

1 0 verdi c t s? 

11 MR. ROSS: Yes . 

12 THE CLERK: John Kokal , are these your 

13 verdicts? 

14 MR. KOKAL : Yes . 

15 THE CLERK: Anne Marie Williams, are these 

16 your verdicts? 

17 MS. WILLIAMS: Yes. 

18 THE CLERK: So say they all, Your Honor . 

19 THE COURT: Is counsel sat i sfied the verdicts 

20 of the jury are unanimous? 

21 MR. TOLCHIN: Yes, sir. 

22 THE COURT: Al l right. At this time the Court 

23 wi l l receive t he verdicts as being proper in their form, 
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1 and at this time we will release the jury. 

2 Thank you for your service over the last 

3 couple of weeks, and especially for your service with 

4 regards to this particular case. 

5 Certainly we know that it's gone on a little 

6 bit longer than everybody wanted , and it was a little bit 

7 intense at times for everybody, but we do appreciate the 

8 time and attention that you gave to the matter . 

9 Let me also say, as you've been jurors here, 

10 that if you have picked up something over the last couple 

11 of weeks that you think we could do better or that would 

12 make jury service better for your fellow citi zens as they 

13 come, we'd appreciate it if you'd let us know about it. 

14 You can drop u s a line or call the Clerk's 

15 Office or to Judge ' s Chambers . We always want to make 

16 sure that everyone, because you are obligated to come and 

17 serve, that it is as positive an experience as we can make 

18 it . 

19 We also know that over the last few years that 

20 many people have questioned the jury system and wondered 

21 whether or not people can truly come together, sit and 

22 talk their way through problems and reach a solution, and 

23 make a decision as citizens from varied backgrounds. 
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1 We hope that your experience as jurors has 

2 proven that it can work and that our system does in fact 

3 work. We do thank you for your service. We'll see you in 

4 about three to five years . 

5 By the way, you are now excused. You don't 

6 have to call in anymore. 

7 (Whereupon at approximately 6:54 o'clock p.m. 

8 the jury was excused. ) 

9 THE COURT: Well, Mr . Jenkins , Mr . Craig, you 

10 all can get together and you can draft an order, then 

11 circulate it to counsel. 

12 If there are motions, and I know that there 

13 will be in this cas e, I'm sure, to be had, those motions 

14 should be set for either the second or fourth Fridays for 

15 argument, any motion that you may wish to make with 

16 regards to the matter . 

17 Those are my civil motions days, the second 

18 and fourth Fridays of each month, and they will be heard 

19 accordingly. Thank you. 

20 MR. TOLCHIN: Thank you, Your Honor. 

21 * * * * * 

22 (Whereupon, at approximately 6:59 o'clock 

23 p.m . , the hearing in the above-entitled matter was 
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2 

3 

* * * 
P R 0 C E E D I N G S 

MR. JENKINS: Good morning , Your Honor , 

4 John Jenkins for PGI. 

5 

6 

7 

8 

9 

Rathe. 

right. 

MR. TOLCHIN: Ed Tolchin for Defendant , 

MR. CRAIG : Chris Craig, Your Honor . 

JUDGE NEWMAN: Deja vu, gentlemen . All 

3 

10 MR . TOLCHIN : I thi nk we are here today on 

11 a couple motions, but it is primarily our motion. 

12 

13 

JUDGE NEWMAN: 

MR . TOLC HIN: 

Yes, sir. I understand. 

The issue which we are 

14 presenting to you now is the same issu e we 

15 presented to you throughout the trial, and that is 

16 can this case , should this case have gone to the 

17 jury on a claim of conversion. 

18 And it is our position, as we have 

19 expressed consistently, that this was a contract 

20 case. We never were sued for breach of contract, 

21 but that's all this case was is a breach of 

22 contract case and never should have gone to the 
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1 jury on the issue of fraud because the elements of 

2 conversion were never presented t o the jury. 

4 

3 And the elements of a conversion co ul d n ot 

4 be presented to the jury primarily for two reasons . 

5 One is the only wrong here was a contractual 

6 breach . And the second reason is that the 

7 plaintiff could not show an immediate right to the 

8 p·rope rty, again , because this was a contractual 

9 situation and , therefore, the plaintiff had no 

10 immedia te right. 

11 The reaso n why these are critical is 

12 because the elements of conversion are 

13 straightforward. The elements of conversion are 

14 set forth in the Economopoulos case, which is the 

15 April 21, 2000 case by the Supreme Court which we 

16 have cited to the court several times. It is 259 

17 Va. 806. 

18 And the Economopoulos case is a case in 

19 which the Supreme Court upheld a motion to strike 

20 which the trial court granted wi th respect to a 

21 convers i on claim because the elements of conversion 

22 were not t here. 
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1 And the elements of conversio n the court 

2 held were a wrong committed by defendant assuming 

3 or exercising ownership over an item, plaintiff ' s 

4 property interests at the time of the conversion, 

5 and plaintiff ' s immediate right to the property at 

5 

6 issue. So there has to be a wrong and an immediate 

7 right. 

8 When you have a contract claim , you don't 

9 have the wrong. And because it is only a contract, 

10 there is no immediate right because there was no 

11 evidence that PGI had the right t o that money on 

12 day one or on day two or a month, a week , a year, 

13 whatever. There was no specific time limitation 

14 when they had a right to that money because it was 

15 a contract . They were asserting that they had a 

16 right to this money because of this agreement 

17 between the parties of how to split the $250,000 . 

18 Now, the problem with the wrong issue, the 

19 issue about whether a breach of contract can be a 

20 wrong , is clearly set forth in all the decisions 

21 that we have cited to you in the McDevitt case , the 

22 Oleyar case, and indeed in the Outer Kahos case , 
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1 which is from the Fourth Circuit, which is directly 

2 on point. 

3 The court , Fourth Circuit said when as in 

4 the instant case the allegations of conversion are 

5 nothing more than allegations of negligent 

6 performance of contractua l duties, such alleged 

7 breaches of duty are not actionable in tort. And 

8 the reason for that is because you can 't change in 

9 Virg i nia law, and it is very well settled Virginia 

10 law, you can't take a breach of contract and change 

11 it into a tort. 

12 The only time you can have a tort is when 

13 there is an independent breach of duty , not t h e 

14 breach of a contractual duty. Here there was no 

15 independent breach of duty, there was only a 

16 contractual duty that was at issue. 

17 

1 8 

Now, in their opposition memorandum they 

tried to get around this. And the way they tried 

19 to get around this is they say, well, first of all, 

20 that' s not true. Well, it is true. Then they try 

21 to get around it by saying that really there was a 

22 breach of loyalty here, and therefore it wasn ' t a 
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1 contractual issue, it was an issue of there was a 

2 partnership and Rathe breached his duty of loyalty 

3 to its partner, PGI. 

7 

4 

5 

The problem with that is severalfold. One 

is just a real contextual problem. The jury, as 

6 you recall, and you have the verdict, the jury 

7 found tha t PGI was not liable to OS -- to Odell, 

8 only Rathe was liable to Odell, but the jury was 

9 instructed when two or more persons join in an 

10 enterprise with the understanding that each should 

11 have the right to manage, each one is liable for 

12 all obligations of the other that is committed 

13 within the scope of the enterprise . So they were 

14 instructed that if they found this partnership, 

15 that PGI would have to be found liable for the same 

16 

17 

that Rathe was found liable. But the jury found 

that PGI wasn't liable. So that argument is 

18 inconsistent with the jury verdict . 

19 

20 

2 1 

22 

Putting that aside, was there ever an 

issue of duty of loyalty? Did you get any 

instructions on duty of loyalty? Is duty of 

loyalty mentioned in the motion for judgment? It 

BRYNTESON REPORTING , INC. {703) 768-8122 

353 



1 is not. It was never part of this case. They 

2 never put it at issue. 

3 Had they put it at issue, we probably 

4 would have demurred early on or alternatively we 

5 would ha ve put in ou r other jury instruction s or 

6 our own evidence with respect to that issue. 

7 They can't after the fact try to put a 

8 

8 square peg into a round hole and say really this is 

9 a duty of loyalty case, which the jury rejected. 

10 But putting that aside , it was never part of the 

11 case, it was only part of OS&A's case , an d th e j u r y 

12 rejected it, but it was never part of PGI's case. 

13 

14 

15 

We never put in any instr u ctions , never 

a r g ued, n ever put in any evidence. They can't 

after the fact try to pigeo nh o l e this . I t doesn 't 

16 work. 

17 

1 8 

Moreover, it really i s irrelevant because 

it all comes back to the contractual issue . The 

19 on l y way tha t they had a right to split $100,000 of 

2 0 t h a t , t o s a y t h a t i t w a s 1 0 0 , 1 0 0 , a n ·d 5 0 , w h i c h 

21 was PGI ' s position, was based up o n this agreement . 

22 And , indeed, if they were going on a duty of 

BRYNTESON REPORTING , INC. (703) 768-8122 

354 



9 

1 loyalty argument, then all this evidence about t h is 

2 agreement would never have come i nto evidence . 

3 It never would have been part of the case 

4 because it would have been irrelevan t to the case . 

5 So they are trying to back - door it, but they can ' t. 

6 Even if they do back - door it, they are still stuck 

7 with the same thing because there still is the need 

8 for that contract to be the breach and that breach 

9 cannot be the issue which causes the tort because 

10 in Virginia you can't have a conversion claim 

11 arising out of a breach of contract, there has to 

12 be an independent breach of duty , and there isn' t 

13 any here. 

14 Now, their second argument in their 

15 opposition , we filed a reply, the second argument 

16 in the opposition is this waiver argument . And 

17 they ci ted these three cases, but they didn ' t cite 

18 the Supreme Court case which rejected their very 

19 reading of these three cases . And we cited that to 

20 you . That was the Wright case . 

21 And there are many other cases other than 

22 Wright that specifica lly rej ect their argument . 
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1 For example, in State Farm Mutua l Automobile 

2 Insurance versus Kendrick, 254 Va. 206, the court 

3 addressed the identical argument. And it says 

4 Dr. Kendrick contends that State Farm is 

5 procedurally barred from raising these issues on 

6 appeal because it failed to object to the damages 

7 instruction when it submitted these issues to the 

10 

8 j"u r y . We do not agree. This is the Supreme Court 

9 speaking . 

10 "T he record shows that State Farm objected 

11 to the introduction of evidence of the expense of 

12 future surgery and the resultant income loss. 

13 Further, State Farm, at the conclusion of 

14 Dr. Kendrick 's evidence and again at the conc l usion 

15 of all the evidence, moved to strike the claim for 

16 future damages . Fin a lly, following the verdict , 

17 State Farm moved to set aside the verdict on the 

18 ground th at the ev i dence did n ot support an award 

19 of future damages. In order for a procedural 

20 waiver to apply , the record must show that a 

21 litigant invited a trial court to commit error , 

22 either by failing to object or by agreeing to the 

BRYNTESON REPORTING, INC. (703) 768 - 8122 

356 



11 

1 ruling ." 

2 It is clear from the record in the present 

3 case that the trial court was fully aware 

4 throughout the trial of State Farm ' s contention. 

5 Their waiver issue doesn't make it on t he Supreme 

6 Court law, which is totally controlling in this 

7 particular matter. 

8 Third element; this immediate right . What 

9 evidence did the court have of when they had the 

10 

11 

12 

13 

14 

15 

16 

right to that hundred thousand? No ne. It had no 

evidence. The only thing they had a right to , the 

only thing they put in was when the money was 

received. At some point the money should have gone 

back, $100 , 000 should have gone back to PGI. Was 

it on day one? Was it on day two? Day three? 

If you remember the motion for judgment 

17 and you look at it, they were actually trying to 

18 prove the conversion there by saying the check was 

19 written to PGI and to Rathe and Rathe signed PGI's 

20 name on the check and cashed it. That indeed would 

21 have been a conversi on potentially because then we 

22 would have stolen that instrument from them. 

BRYNTESON REPORTING, INC. (703) 768 - 8122 

357 



12 

1 But it ends up that the evidence was that 

2 the check was written only to Rathe and Rathe 

3 didn't do that, so they were stuck trying t o 

4 back-door this, but they never put in any evidence 

5 of an immediate right to that money because they 

6 couldn ' t, because this was a contract action, not a 

7 conversion action. 

8 What we are left with is a situation in 

9 which a plaintiff attempted to sue on a cause of 

10 action that didn't exist because it wanted to 

11 

12 

assert a punitive damages claim . That's wha t 

happened in this case. And the court correctly 

13 struck that pun i tive damages claim be c ause there 

14 was no evidence that they could have supported it . 

15 It then was stuck with trying to push a 

16 round peg into the square hole, the round peg of 

17 the conversion theory into the square hole of a 

18 contract act i on. And it can ' t do that under 

19 Virginia law . 

20 It is clear that the verdict should be set 

21 aside, and it is clear that the judgment should be 

22 entered in Rathe's favor in this particular matter . 

BRYNTESON REPORTING, INC. (703) 768-812 2 

358 



13 

1 I will just say one other th in g . They 

2 also tried to argue that Virgin ia law will allow a 

3 breac h of contract to serve as a basis for a 

4 conversion claim. And they cite one case, actually 

5 a case we have cited to the court throug ho ut , which 

6 is the Kaplan case , the Universal CIT Credit Corp. 

7 versus Kaplan. They say in that case there was a 

8 bieach of contract but they misread the cas e. 

9 There was no contract at all between the 

10 appellee and appellant there. The only contract 

11 was between another party, this guy Bailey, wh o 

12 defaulted in t he court below, never even, never 

1 3 defended at all. And in dictum the court sa id 

14 Bailey indeed did have a contract, didn't have a 

15 right t o a vehicle , it was a conditional sales 

16 contract on a veh icl e , but under their theory, as 

17 soon as he defaulted, as soon as he failed to give 

18 the car back, when the default occurred, that would 

19 have been a conversion . That's their theory of the 

20 c ase . 

21 Their theory of the case is that if he had 

22 a contract, Bailey, and he didn ' t give the car back 
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1 when he defaulted on the conditional sales 

2 contract, that ' s a conversion . That ' s PGI's 

3 theory . The court although in dict um didn ' t have 

4 to address that because Bailey had defaulted below 

5 said no , that ' s not the conversion . The conversion 

6 is when he took and rubbed out the ti tle 

7 information and then so l d the car because then 

8 there was something that happened immediate l y, 

9 there was some thing immedi ate, there was something 

10 that was occurring . That was a conversion when he 

11 took it and sold it to a third party, to an outside 

12 party who personally became the appellee in this 

13 case, t he Kaplan , and there was another dealer . 

14 You see , that ' s why this case, that 's why our case 

15 underscores why our case is a contract case. 

16 Our case i s a case in which their only 

17 right a r ose out of th i s evidence that they were 

18 

19 

20 

putting in of this contract . It is a contrac t 

case. It is not a conversion case . I t should 

never have gone to the jury. We ask t hat our 

21 motion to strike that yo u took under advisement be 

22 granted , and that the verdict be se t aside. 
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MR. JENKINS : Good morning, Your Hon o r. 

Just a few introductory remarks. I understand that 

Mr. Tolchin has referred to a reply brief that was 

supplied to the Court . 

I would ask that the Court not consider it 

because I was not afforded the opportunity to 

7 examine that brief until 10:00 o 'cl ock this morning 

8 and as a result have not prepared any arguments to 

9 address those specific issues raised. I move the 

10 Court to not receive that as time ly. 

11 MR. TOLCHIN: I believe it was faxed to 

12 his office yesterday . 

13 MR. JENKINS: I was at my office until 

14 8:00 o'clock last night, didn't receive it until 

15 10:00 o ' clock this morning. Now , I find it 

16 interesting that Rathe Productions fails to 

17 acknowledge and recognize to the Court both in its 

18 argument and in its pleadings that the Court has 

19 actually already addressed this issue on two 

20 occasions. On one occasion the Court took the 

21 motion to strike under advisement; and on the 

22 second occasion the Court denied their motion. 
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1 And I had, took the liberty of having the 

2 transcript prepared where the Court in response to 

3 Mr . Tolchin' s request, " we would renew our motion " 

4 -- I am reading now Your Honor ' s words -- " t he 

5 Court is still going to deny the motion at th is 

6 time ." 

7 Mr . Tolchin ' s brief seems to suggest that 

8 somehow the motion is still under advisement before 

9 the Court . The Court de nied the motion at the 

10 close of the case . 

11 Now , Your Honor , the standard , I think, 

12 that I have set out in my brief fo r the Court is 

13 import ant as the procedural context of this case 

14 arises . PGI is entitled , having secured a jury 

15 verdict in its favor, to all the direct and 

16 re asonable inferences that would flow from that. 

17 And , in addition, the Court should not set 

18 aside a jury verdict in this case unless there is 

19 no evidence before the Court to support PGI ' s 

20 contentions . 

21 Not t o overstate the matter, Your Hono r, 

22 but cer t ainly in this circuit and if not in 
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1 Virginia , jury verdicts are virtual l y bulle t pr o of 

2 because the same arguments that Mr . Tolchi n is 

3 making to you today as a matter of law, he h as, 

4 Number 1 , made before this Court before and lost 

5 and, Number 2 , made before the jury and lost. 

6 Now , primarily the motion sh o uld not be 

17 

7 well received by the Court because Mr . Tolchin has 

8 waived the right to make this ob j ection . I have 

9 set out in my papers in detail that the Spitzli 

10 case , t he Hol le s case, and several others that I 

11 have cited to the Court stand for the proposition 

12 that he has failed to object to t h e Court's 

13 instructions on the issue of conversion. And 

14 having failed to have done so, he has wai v ed that 

15 issue . 

16 Spitzli and Hol l es both , Your Honor , are 

17 instructive on t h is po int, wh e re in Spitzli the 

18 Supreme Court of Virginia found that, as in this 

19 case , the defendant moved to strike the evidence 

20 both at the conclusion of the plaintiff's case and 

21 at the co nclusion of all the e v idence . 

22 And in that cas e the defendant failed to 
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1 reserve the objection at the instruction s tage a nd 

2 as a result constituted waiver of any contention 

3 that the trial court erred as not ruling on those 

4 issues as a matter of law. 

5 And in this case, Your Honor, the 

6 instructions that the Court gave were actually 

7 Mr . Tolchin's instructions ; OSA i n struction, I 

8 believe it was H, and Rathe instruction 19, both on 

9 the issues of conversion and as to the ex is tence of 

10 a joint venture . 

11 So that the arguments that are being made 

12 by the defendant now are somewhat disingenuous, 

13 having put those facts or those legal issues , at 

14 least, before the jury affirmatively. 

15 Mr. Tolchin also seeks to rely on the case 

16 of Wright versus Norfolk & Western Railway for the 

17 contention that somehow he has not waived the right 

18 to raise the issue before the Court. However, that 

19 case was decided, Number 1, on its facts, whe re in 

20 the instruction at issue in that case was agreed 

21 upon prior to the close of evidence and prior to 

22 the defendant in that case making a motion to 
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1 strike. That ' s not t he circumstance, the 

2 procedural posture in this case, Your Honor . 

3 As a result , Mr. Tolchin has invited the 

4 Court to commit the error that he now complains the 

5 Court committed . Mr. Tolchin and Rathe invited the 

6 instruction on conversion , did not object to the 

7 

8 

conversion instruction. In fac t, we used his 

instruction. He invited the Court both to instruct 

9 on the definition and the finding for conversion. 

10 Now, all along Mr. Tolchin has been trying 

11 to c harac terize this case as a breach o f contract 

12 case and it has not been from the very beginning . 

13 My purpose of my discussi on of Universal CIT in the 

14 brief was to draw the distinction between what 

15 really happened and what the evidence was in this 

16 case and what Mr. Tolchin is suggesting to the 

17 Court . 

18 

19 

20 

I n Universal CIT, Mr. Kaplan -- excuse 

me Mr . Bailey purchased a car from Universa l CIT 

or from actually an auto dealer. Un i v ersal CIT was 

21 assigned th e installment sales contract. 

22 Mr. Bailey's rights in that veh i c le flow from that 
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1 contractual relationship with Universal CIT. 

2 Mr. Baile y, thereafter, failed to pay the 

3 amounts owed under that installment sales contract 

4 and sold his car and the Court found not only did 

5 Mr. Bai l ey convert Universal CIT 's property , but 

6 also the subsequent purchaser . Un iversa l CIT's 

7 rights in that channel are solely based on t he 

8 insta l lment sales contract, both as to Bailey and 

9 both as to the subseq u ent purchaser . 

10 Now, I illustrate that not to suggest that 

11 th is is a breach of contract case because it is 

12 not, but to rebut, dispel this illusory suggestion 

13 t h at somehow rights and property, which are enjoyed 

14 b y v i rtue of contract, cannot by definition be 

15 

16 

sub j ect to con ve rsi o n. They can . 

But in this case, Your Honor, there is 

17 more than the co ntract between PGI and Rathe and 

18 

19 

the Smit h sonian . PGI did not sue on the contract 

betwee n the Smithsonian and PGI and Rathe. PGI 

20 sued for the conversion of the settlement proceeds 

21 Rathe received , secretly retained, and wrongly 

22 failed to pay over to PGI . 
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1 We did not sue on the contract. We sued 

2 for the retention of money that is ours. 

3 Now, our brief, and I will briefly 

4 highlight it for the Court, sets out how the 

evidence in this case satisfies each and every 5 

6 element. And although PGI contends the standard of 

7 proof to be applied is preponderance of the 

8 evidence, the court instructed to clear and 

9 convinc ing evidence, and the jury so found that 

10 Rat he had wrongly converted property that rightly 

11 belonged to PGI at a specific point in time. 

12 And that point in time , Your Honor, as the 

13 evidence showed at trial was the retention of the 

14 settlement proceeds that belonged to PGI at the 

15 time of its receipt by Rathe and the failure 

16 t hereafter to pay over , upon demand, constituted a 

17 wrongful retention of property belonging to PGI. 

18 We heard evidence, rather troubling 

19 evidence, that Rathe negotiated and executed a 

20 settlement agreement with the Smithsonian to waive 

21 not only Rathe's claims but PGI's claims , claims 

22 that were made in excess of the $250,000 that was 
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1 described in the contract , which wou l d tend to 

2 suggest that Mr . Tolchin's argument is not entirely 

3 correct , and that after negotiating and executi ng 

4 that agreement, all without tel l ing PGI, they 

5 received $250,000. 

6 And then they t he reafter did not tell PGI , 

7 nor Odell Simms, that they received that $250,000. 

8 That is direct evidence of wrongful conduct. And 

9 it certainly is evidence which would allow a 

10 reasonable jury to infer that they were acting with 

11 a guilty conscience, that that conduct is wr o ng ful . 

12 PGI ' s right to the possession o f t he 

13 amount that the jury awarded was clear from the 

14 e vidence . Mr. Tolchin is focusing on the a mo un t of 

15 $100,000 and the fact that there were discussions 

16 between the parties on that figure . Bu t recall, 

17 Your Honor , the evidence at trial was that number 

18 could have been anywhere between $52,000 and 

19 $120,000. 

20 PGI Trial Exhibit 14 and Trial Exhibit 19 

21 were the letters to the Smithsonian where Rathe 

22 represented the distribution between PGI and Rath e 
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1 of whatever amount was recovered. There were 

2 figures in the amount of $192,000, $250,000, and 

3 $323 ,000, al l discussed with the Smithsonian. And 

4 n o matter what that amount of money was, the 

5 division between the j oi nt venturers was 50/50. 

6 Again, Mr. Tolchin's suggestion that this 

7 is solely based on the representation between PGI 

8 ind Rathe or discussions concerning the 

9 distribution of the money , that this is the 

10 contract that is at issue is false because a 

11 contract has a definite price, a definite amount of 

12 money that is owed for services performed. 

13 In this case the evidence could have led a 

14 reasonable jury to conclude that PGI was entitled 

15 to $100,000 or, excuse me, $120,000 and Rathe was 

16 entitled only to eight or that PGI was only 

17 entitled to 50 and Rathe was entitled to some sum 

18 i n excess of that. 

19 The evidence of the discussions be twee n 

20 the parties confirms PGI's right to the 

21 

22 

distribution of half whatever that amount is. And 

that i s not based in contract . That is based by 
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1 the special relationship between the parties, which 

2 brings me to my third point, Your Honor. 

3 Mr. Tolchin would urge that PGI's right to 

4 the portion of the settlement proceeds t hat it was 

5 entitled to receive is based solely on a contract . 

6 It is not . And there was substantial evidence 

7 introduced for a jury to conclude that there were 

8 reasons other than the contract that Mr . Tolchin 

9 a ll eges exists. 

10 The Court instructed, without objection 

11 from either PGI or Rathe Productions, on the rig h ts 

12 and responsibilities of joint venturers. And those 

13 rights and responsibilities are independent of 

14 whatever contract may be at issue . 

15 PGI also introduced evidence that it 

16 appointed Rathe as its agent to try and secure 

17 money from the Smithsonian, not that that evidence 

18 is necessarily required for the Court to find or 

19 for the jury to find that there was a conversion , 

20 but it illustrates the fallacy of the argument 

21 being made by Rathe Productions that t his is solely 

22 and exclusively a contract case . It is not . 
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1 There is a special relationship between 

2 the parties based in partnership or joint venture, 

3 based in agency , and based on a contractua l 

4 arrangement with the Smithsonian, but, again, Your 

5 Honor, we are not suing on the agreement with the 

6 Smithsonian , which was introduced as PGI Exhibit 1. 

7 We are suing on their retention of moneys that 

8 belongs rightfully to PGI. 

9 And, lastly, as to Mr . Tolchin's point as 

10 to whether or not PGI demonstrated a right to 

11 possession, I only point the Court t o PGI Trial 

12 Exhibit 19, which establishes an admission of Rathe 

13 that PGI is entitled t o half of whatever they 

14 recover. 

15 The evidence before the Court is clear, 

16 Your Honor, that there was a wrongful retention of 

17 a sum of money that belonged to PGI and that right 

18 arose immediately upon the receipt of those funds 

19 from the Smithsonian. 

20 So in sum, Your Honor, we would urge the 

21 Court to consider that Mr. Tolchin and Rathe 

22 Productions has waived their right to complain at 
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1 this point that the Court committed error by 

2 failing to rule that conversion was.not available 

3 to PGI as a matter of la w . 

4 Number 2, certainly, that rights in 

5 property, which arise solely on the basis of 

26 

6 contract, may, in fact , be converted,. but the Court 

7 has to look at the circumstances under which the 

8 claim arose and where it is based solely and 

9 exclusively in contract , then you have an action in 

10 contract. Where it is based in contract in part 

11 and in other duties between the parties rooted in 

1 2 common law , that being j oint venture , p a r t n e r ship , 

13 and/or agency, the conversion is proper. 

14 

15 

16 

17 

And lastly, Your Honor, the evide nc e 

clearly supports a jury verdict . The jury was 

instructed to consider all the evidence . It was 

instructed as to the standard to be applied. It 

18 was instructed as · to the law to be applied and 

19 found that PGI is entitled to recover $100,000 as a 

20 result of Rathe's conversion of its portion of that 

21 settlement agreement. 

22 The jury n ecessari ly found that there was 
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1 that special relationship between the parties 

2 because if you will recall Rathe's defense to Odell 

3 Simms' contract claim was we did not have a 

4 contractual relationship with Ode ll. 

5 The only way liability flows to Rathe 

6 Productions is through its joint venturer, PGI. 

7 a result, the jury clearly understood and 

8 considered that relationship between the parties 

9 a nd found that conversion was proper. 

10 For those reasons we would ask that the 

1 1 motion to strike be denied. 

12 

13 

14 

MR. TOLCHIN: The Court should be asking 

itself: What's the difference between this case 

and every other breach of contract case? Why is 

As 

15 this case a conversion case and every other breach 

16 of contract case not a conversion case? 

17 

18 

And I think the Court would have to answer 

and say that there is no difference. And the Court 

19 knows that every breach of contract case is not a 

20 conversion case, and because there is no 

21 difference, this is also not a conversion case . 

22 Every time somebody 
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JUDGE NEWMAN: What about the point that's 

been raised that you have waived any right to argue 

this at this point because of the instructions 

given by the Court? 

MR. TOLCHIN: The Wright case clearly says 

that 's not true. State Farm, which I have also 

cited to you, says that's not true. The Stewart's 

8 case, decided April 2000, says that's not true. 

9 

10 

That's 251 Va. 483. Their argument has been 

explicitly rejected by the Supreme Court. Their 

11 argument is based upon Spitzli, Godsley, and 

12 Hilton. 

13 Wright, in a case which Mr. Jenkins had in 

14 his file but didn 't cite to the Court, says that, 

15 through Spitzli, Godsley, and Hilton, and he quotes 

16 them and says that doesn 't make any sense. You 

17 would have to -- the only way you could find 

18 waiver, Your Honor, is if you would find that you 

19 were fooled and you didn't know this was our 

20 argument. And I don't think the Court has any 

21 doubt that that has been our argument from day one, 

22 day one, yeah, that this was a contract case. And 
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1 I don't think the Court was fooled. 

2 We don't have to object and, indeed, in 

3 the Stewart 's case, again, the identical thing, the 

4 identical language. And the court said in 

5 Stewart ' s case we reject the seller's suggestion 

6 that the buyer 's failure to object to jury 

7 instructions on the breach of warranty issue made 

8 it a jury question . The buyers' several motions 

9 made before, during , and after the trial clearly 

10 

11 

preserved this issue for appeal. Thus see 8.01384. 

Thus under the circumstances in the case 

12 the buyer could not have stated these objections 

13 again when the jury instructions were discussed or 

given . The case law is absolutely clear. 

JUDGE NEWMAN: All right. 

MR. TOLCHIN: There is no waiver here. So 

14 

15 

16 

17 we come back to the real issue. The real issue is 

18 how can an agreement, how can a withholding of 

19 money based upon our retention of the money 

20 constitute a conversion? 

21 Mr . Jenkins argued to you -- this is a 

22 quote from him-- retention of money that is ours. 
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1 That's what he just said. Why is it PGI's? Is it 

2 PGI 's because Rathe wrote a letter to the 

3 Smithsonian that said $250,000, 323, whatever these 

4 numbers were? That doesn't make it PGI's . Is it 

5 PGI 's because there was a partnership agreement 

6 that the jury found didn't exist because that 's the 

7 only way that is consistent that PGI is not also 

8 

9 

10 

liable for the same amount of money? Does that 

make it theirs? That 's not what the evidence was. 

And , indeed, if that was their theory, 

11 they should have pled it in the motion for 

12 judgment. We would have put in jury instructions 

13 on that theory, and we would have kept out all t h e 

14 evidence of the contract that they put in before 

15 the jury. That was their case and that is their 

16 entire case. 

17 The only reason why this money is theirs 

18 is because this agreement to split it, the way that 

19 the evidence came out that it should be split, but 

20 that is a contract claim. And the case law is 

21 absolutely clear in this jurisdicti on that you 

22 can't turn a contract claim into a conversion claim 
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or into any tort claim . 

And McDevitt , for example, in determin i ng 

whether a c ause of action i s a con t ract or tort, 

t he sou r ce of the duty violated must be 

ascertained . We have acknowledged that the party 

can in certain circumstances show breach and 

tortious breach. However , the duty tortiously and 

8 n~gligently breached must be a common law duty, not 

9 one existing between the parties solely by virtue 

10 of the contract. 

11 Their only right here to this money is 

12 

13 

14 

15 

16 

based upon the contract . That is their motion. 

Read their motion for judgment. That•s exactly 

what they plead in the motion for judgment. It is 

precisely what they plead. There was an agreement 

to split. That • s what went to the jury. That • s 

17 what the e v i dence was . 

18 Th e re simply is no basis to t ur n this into 

19 a conversion claim. It shouldn•t have been in 

20 front of the jury , it should have been stricken. 

21 We ask the Court to strike it now and we ask that 

22 the Court find that there is no basis for 

BRYNTESON REPORTING, INC. (7 03) 768-8122 

377 



32 

1 conversion. 

2 And let me just add one more thing here. 

3 And, again, it gets down to the issue of the 

contract. The third element of conversion is the 4 

5 right to immediate possession. There is nothing ln 

6 the record that says when they had the right to 

7 

8 

that $100 , 000. Was it the moment that Rathe cashed 

the check? Was it a week later or two weeks later 

9 or four weeks l ater or eight weeks later or two 

10 months later or was it three days · later? 

11 You can't put in evidence when they had a 

1 2 right to this money that it was immediate because 

13 this was a contract claim. They tie together. 

14 Because it was a contract c l aim, you don't have the 

15 first element, but you also don't have the third 

16 element either because you can't prove an immediate 

17 right, you can't prove something happening. 

18 A conversion is when I take something and 

19 make it disappear or when I take something and 

20 change its status or when I move it from one area 

21 

22 

to another. When I do something to an item, that 

is what a conversion is . And the Court has got to 
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1 understand that is the basis of conversion from 

2 time in memorial. 

3 But a failure to pay money that's owed 

4 because of this agreement between the parties or 

33 

5 even because of a partnership o r whatever reason is 

6 not a conversion. It may be a breach of contract, 

7 it may be a th ousand other things, but it can't be 

8 a·conversion because it doesn't meet the elements 

9 of conversion. 

10 And that's why we ask that the Court grant 

11 our motion. 

12 JUDGE NEWMAN: All right. I am going to 

13 review the papers a little further and I will give 

14 you an opinion within the week . 

15 

16 

MR. CRAIG : Your Honor, we are here on my 

motion to enter an order . Obviously this order is 

17 going to read depending on how you rule on this 

18 

19 

20 

particular one. I have three alternatives, one of 

which is Odell Simms obviously against Rathe all 

of them have Odell Simms against Rathe. The second 

21 one would be actually following on that the jury 

22 found in favor of Odell Simms against PGI but order 
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1 no damages, and that's the way the jury form reads, 

2 they put zero, but they did find for Odell Simms 

3 agai nst PGI with zero damages, that's the way the 

4 second one reads, and that's the one that I would 

5 like for the Court to enter. The third one simply, 

6 i t is actually Mr. Jenkins' order, which would be 

7 in favor of PGI against Odell Simms. Obviously 

8 this will all flow from your decision. 

9 

10 

JUDGE NEWMAN: I u nderstand. 

MR. CRAIG: I wo uld hand up the three 

11 alternatives . 

12 

13 

MR. TOLCHIN: Your Honor --

MR. CRAIG : I have not made copies 

14 ava il able to co -counsel, so I wi ll make copies 

15 availab l e to them afterwards. 

16 MR. TOLCHI N : As I explained to Mr. Craig , 

17 my objection with respect to the $50,000 is simply 

1 8 that, as to the d ate that he has interest running, 

19 I believe. 

20 

21 

22 

MR. CRAIG: I have pulled that out, 

tho ugh. They are not in the orders . 

MR. TOLCHIN: Okay. 
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JUDGE NEWMAN : 

MR. JENKINS: 

35 

All right. 

Your Honor, we are also on 

3 for my motion, my conditional motion , if you will, 

4 to set aside the court ' s or the jury's verdict as 

5 to the award on the issue of punitive damages . I 

6 am only making that motion to preserve in the event 

7 that 

8 

9 it. 

JUDGE NEWMAN : I understand. I am denying 

There is no punitive, no. So t h at ' s done . 

10 That's ripe to go up as soon as we make the other 

decision . I am sure it will all go up. Thank yo u . 1 1 

12 (Whereupon, at 1 2 : 07 p . m., the motion was 

13 adjourned . ) 

14 

15 

16 

1 7 

18 

19 

20 

21 

22 
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SMITHSONIAN INSTITUTION 
Office of Contracting 

Mr. Richard Rathe 
Executive Vice President 
Rathe.Product ions Incorporated 
555 West 23 'd Street 
New York, NY 1001 I 

Mr. Mark N. Sirangelo 
Chairman and CEO 

955 L'Enfant Plaza, S.W., Suite P-l 14 
Washingwn, D.C. 20560 

May 12, 1997 

Production Group International, Inc. 
2200 Wi lson Bouleva rd 
Arlington, VA 22201-3324 

RE: Notice to Proceed 

Gentlemen: 

(202) 287·3343 
Fax (202) 287·2008 

Writer's Direct Number (202) 287-3580 

The Sm ithson ian is excited at the prospect of bringing more effici ency, and therefore greater 
access, to the America's Smithsonian Exhibition ("ASE"), both in the United States and potentia lly 
internationally. Based upon Rathe/PGI's proposal, dated January 30, 1997, in response to Smithsonian's 
December 19, 1996 Request for Proposals, and Rathe's best and final offer dated February 21, 1997, the 
Smithson ian is confident that Rathe/PGI, together with its proposed team, will provide the management 
and production expertise needed to bring new levels of success to ASE and to launch a similar and even 
more successful internationa l exhibition. 

This letter serves to formally notify Rathe/PG I that it has been chosen as the exclusive contractor 
of the Sm ithsonian Institution for management and production of the remainder of AS£, as detailed in 
Section 1. below, subject to negotiation and execution of a final agreement. This letter a lso authorizes 
Rathe/PGI, in anticipation of an executed agreement, as the exclusive producer of a similar international 
tour, provided that Rathe/PGJ recommends taking such an exhibition outside of the U.S. as set forth in 
Section 3. below. The following outlines the general structure of our new relationship: 

1. Management and Production of U.S. Tou r: 

a. Portland. Oregon Venue: Beginning with the opening of the Portland, Oregon venue and 
in preparation for Rathe/PGI's assumption of the management and production of the 
remainder of the U.S. tour, Rathe/PGI shall assist the Smithsonian in review and 
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Messrs. Rathe & Sirangelo 
May 9, 1997 
Page 2 

ana lysis of all aspects of ASE, with the goals of creating a more effi cient exhibition 
design and identifying potential time ·and cost saving measures, both for the Portland 
venue, where possible, and for all future U.S. venues. We accept Rathe/PGl's offer to 
provide these services to the Smithsonian at no cost, subject to Smithsonian's 
au thorization of Rathe/PGI as the exclusive producer of the international tour, which 
authorization is set forth in Section 3. below. 

1. Transition: Initial meetings were held in Port land on April 2"d and 3'd with 
Smith sonian staff and Rathe/PGI to familiarize Rathe/PGI with the details of the 
exhibition and to discuss how the transition from Smithsonian to Rathe/PGI will 
be handled at the end of the exhibition's run in Portland. The Smithsonian will 
provide contract summaries for each contractor currently involved w ith ASE to 
Rathe/PGI and shall additionally forward all relevant budget and financial data 
related to ASE to Rathe/PGI. 

11. Agreement: An agreement between Sm it hsonian and Rathe/PGI, outlining the 
details for Rathe/PGI to assume the production and management of ASE is being 
drafted by the Smithsonian's Office of Contracting ("SIOC") and will be 
forwarded to you for review. In the event that Smithsonian and Rathe/PGI are 
unable to enter into <m agreement for production and management of ASE, 
Smithsonian sha ll compensate Rathe/PGI on a time and materials basis for work 
performed by its staff in conjunction with the Portland venue, including other 
reasonable direct costs such as travel, including mea ls, lodging and 
transportation . 

b. Future US. Venues: Provided an agreement has been entered into between Rathe/PG I 
and Sm ithsonian, Rathe/PGJ shall assume full responsibility as exc lusive contractor for 
ASE beginning with the de-installation of the exhibition in Portland and transport to the 
Birmingham, Alabama venue (provided full funding is acquired for that venue). If the 
Birmingham venue is canceled, Smithsonian shall be responsible for de-installat ion in 
Portland and transport of the exhibition to storage. Rathe/PGJ's responsibility shall then 
begin with the subsequent move from storage to the next approved venue. Rathe/PGI as 
contractor shall provide full management and production serv ices for the remainder of 
the U.S. Tour, which shall include up to five venues after the Portland venue. 

1. Selection of Future Venues: While selection of venues shall be made in 
consultation with Rathe/PGI, final determination to take ASE to any venue shall 
be at the sole discretion of the Smithsonian. 

(I) Funding Statement : In evaluating potential future U.S. venues, 
Rathe/PGI shall forward to Smithsonian for its approval a schedule 
setting forth the dates on which Rathe/PGI shall provide a funding 
statement, comprehensive business plan, and proposed budget to the 
Smithsonian for its review and approval, including the last date on 
which Rathe/PGI will have obtained the requisite funding, which date 
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shall be no later than sixty (60)_ days prior to the anticipated opening for 
that venue. · 

(2) Business Plan/Budget: The comprehensive business plan and proposed 
budget for the venue will include income projections (including fund­
raising, concessions, and so forth), the management fee and reasonable 
estimate of travel-related out-of-pocket expenses (as set forth in Section 
l.b.vi. below), and all costs related to the venue, which do not exceed 
the stated income requirements. Smithsonian shall have ten (I 0) 
business days to review the budget and request clarifications. Should 
Smithsonian approve the budget, such approval shall be contingent on 
the receipt of all necessary funding for that venue. The Smithsonian 
shall move forward with a particular venue, including the Birmingham, 
Alabama venue, only after confirmed commitments for the requisite 
funding have been received. 

(3) Rejection ofBudget: lfSmilhsooian does not approve the budget and 
the parties cannot timely resolve the matter, Rathe/PGI's obligations 
with respect to that particular venue shall terminate. Rathe/PGI shall be 
reimbursed for all approved expenses incurred up to the date of 
termination. 

(4) Fund raising: Rathe/PGI shall raise all funds with respect to each venue 
and instruct donors that such funds be provided to the Smithsonian. 
Rathe/PGI will provide Smithsonian with a list of potential funding 
sources as those sources are identified, for Smithsonian approval. In 
conjunction with Smithsonian 's obligation not to move forward with a 
venue until the requisite funding is obtained (or confirmed commitments 
have been received), Rathe/PGI's communications with potential venues 
and contributors must make that known at the outset. Rathe/PGl shall 
submit a preliminary report of potential venue and exploratory costs to 
the Smithsonian for its prior, written approval. 

(5) Failure to Raise Required Funds: IfRathe/PGI does not raise the 
requisite funds within the specified time frame, the venue shall be 
canceled, and only those expenses approved shall be reimbursed, 
including Rathe/PGI's approved expenses. Rathe/PGI shall not be 
entitled to any portion of the management fee. 

11. Accounting: Upon Smithsonian approval of the budget, All funds raised by 
Rathe/PGI's subcontractor shall be placed into a Smithsonian account and shall 
remain under Smithsonian's control. During the exhibition, Rathe/PGJ shall 
promptly send invoices to the Smithsonian fund manager for review and 
approval. Smithsonian shall reimburse Rathe/PGI for all invoices within the 
Smithsonian-approved budget and all invoices which are the result of budget 
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overruns and which have been approved in advance by the Smithsonian in 
accordance with Paragraph J.b.i ii. below. Smithsonian shall use best efforts to 
reimburse Rathe/PGI within ten (I 0) business days of receipt of such invoices. 
Rathe/PGJ shall provide to Smithsonian written reports of cash usage as 
necessary. 

iii . Budget Overruns: Rathe/PGI shall notify Smithsonian in writing of any 
projected budget overruns as soon as such potential overruns become ev ident, 
for Smithsonian review and approval. 

iv. Convention Center Agreements: Rathe/PGI sha ll negotiate the license 
agreements with the venue convention centers, with consultation and approval of 
the Smithsonian, by a process to be agreed upon by the parties. Smithsonian 
shall be the signatory on the license agreement for Birmingham, and shall re­
examine with Rathe/PGI the issue of proper signatory for license agreements for 
future U.S.. venues. 

v. Contractors: Rathe/PGI shall contract for all aspects of the Exhibition, including 
but not limited to transportation (with the exception of DOE), security, 
install ation and de-insta llation, galas and other special events, and concessions. 
Smithsonian and Rathe/PGI may agree to have Smithsonian assign certain 
existing contracts to Rathe/PGI, or, at Rathe/PGJ 'selection and where 
permissible under existing contracts, Rathe/PGI may enter into a new 
contract(s), subject to Smithsonian's approval of the contractor(s) and 
Rathe/PGI 's agreement to incorporate certain contractual provisions, including 
but not limited to the Smithsonian Use of Name clause, and Indemnification 
clause. With the submission of the proposed budget for each venue, Rathe/PGI 
shall forward to Smithsonian for its review and approval a listing of all 
subcontractors for supplies and services. Smithsonian shall communicate its 
approval or disapproval to Rathe/PGJ within three (3) business days of 
Smithsonian's receipt of the listing. If the Smithsonian does not communicate 
its approval or disapproval to Rathe/PGI within three (3) business days after 
Smithsonian has received the listing, then the Smithsonian will be deemed to 
have given its approvaL Rathe/PGI may make reasonable decisions regarding 
subcontractors for supplies and services, prior to receiving Smithsonian 
approval, only in exigent circumstances. 

VI. Compensation/Revenues: Smithsonian shall pay to Rathe/PGI a management fee 
of not-to-exceed one hundred twenty thousand dollars ($I 20,000) per venue, 
plus reasonable out-of-pocket travel-related expenses. This management fee, 
and a reasonable estimate of the out-of-pocket expenses, shall be included in the 
approved budget and shall be paid to Rathe/PGJ from the funds raised in 
accordance with each venue as described above, at the conclusion of the venue. 
All revenues collected for the remainder of the U.S. Tour shall be applied 
towards the U.S. Tour. 
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VII. Reports: Rathe/PGJ shall fonvard monthly reports to the at1ention of the project 
manager (to be assigned by Smithsonian), with a copy to SJOC at the address 
listed in 2.b. below, indicating current status, anticipated and unanticipated costs, 
and noting any cost savings that have been achieved (as compared to the average 
cost of the venues prior to Birmingham). 

VIII. Insurance: Upon execution of th is Notice to Proceed, Rathe/PGJ shall obtain the 
insurance noted on page eight of the Smithsonian's "Responses to Questions 
Received From Prospective Offerors," dated January 15, 1997, and shall provide 
the insurance certificates requested therein within thirty (30) days thereafter. 

ix. Representation: The Smithsonian represents to Rathe/PGJ that Rathe/PGJ shall 
not be held responsible by Smithsonian for outstanding debts or disputes related 
to the U.S. Tour, up to and including the Portland, Oregon venue, which 
outstanding debts and disputes are not related to any acts or om iss ions of Rathe 
Productions, Inc. or PGI. 

x. Indemnification: Rathe/PGJ agrees to indemn~f.y and hold harmless the 
Smithson ian and its museums, its Regents, all Smithsonian officers, agents, 
contractors, and employees, the United States, the corporate partners, and the 
tour si tes from any and all claims, liability (including final judgments or 
set1lements), costs and expenses, or loss to any person or thing, caused qy, or 
arising from, any act or omission ofRathe/PGI, its representatives, agents, 
contractors, subcontractors, employees or servants, and related directly or 
indirectly to any aspect of this Notice to Proceed and eventual writ1en agreement 
or performance of work related thereto, including injury to, or death of, any of 
Rathe/PGJ 's contractors, employees or agents, or to a third party unless such 
claims, liability, costs and expenses are at1ributable to the sole gross negligence 
ofthe Smithsonian, its museums, Regents, officers, agents, contractors, 
employees, the United States, corporate partners, or the tour sites. 

XL Agreement: As stated in Section l .a.ii. above, a draft agreement outlining the 
specific details of this arrangement is being drafted by SIOC and will be 
forwarded to you for review. 

2. Feasibility Study: Upon receipt and acceptance of this Notice to Proceed, Rathe/PGJ will 
commence with a study to determine the feasibility of an international tour of an exhibition 
similar in scope to America 's Smithsonian. 

a. Results of Study: The feas ibility study shall be submit1ed to Smithsonian no later than 
120 days from the date of execution of this Notice, and should result in an assessment of 
the viability of an international tour, including recommended themes for the exhibition, 
recommended cities and venues, and a financing plan, and should address specifically 
how the proposed tour will maintain the cachet and prestige of the U.S. tour. J f 
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Rathe/PGJ needs additional time to complete the feasibility study, Rathe/PG I shall 
submit a written request for prior Sm'ithsonian approval, which approva l shall not be 
unreasonably withheld. 

b. Progress Reports/Briefings: Every thirty (30) days, Rathe/PGI shall forward a written 
progress report to the Smithsonian, to the attention of Dan Stevenson, Special 
Assistant, Office of the Assistant Secretary for Institutiona l Advancement, at the 
address below, describing the progress of the s tudy. At the conclusion of the 120-day 
period or earlier, Rathe/PGI shall forward to the Smithsonian its final findings and its 
proposed business plan for the international tour. Additionally, Rathe/PGI w il l prov ide 
several briefings for Smithsonian officia ls on the progress of the study, during the 120-
day period. 

Progress Reports will be sent to the following address: 

Smithsonian Institution 
MRC 027 
I 000 Jefferson Drive, S. W ., Sl I 05 
Washington, D.C. 20560 
Attn: Dan Stevenson 

W ith a copy to: 

Smithsonian Institution 
Office of Contracting 
955 L'Enfant Plaza, S.W., Suite P-1 14 
Washington, D.C. 20560 
Attn: John Cobert/Susan Marino 

c. Cost: The cost of the feasibility study shall be borne by Rathe/PGI, subject to the 
provisions of Section 3.a. below. 

3. Management and Production oflnternational Tour: The Smithsonian reiterates its desire to 
provide internat ional access to the proposed exhibition through a "world tour" and wants to make 
clear its commitment to designate Rathe/PGI as the exclusive manager/producer of such a tour. 
Rathe/PGJ is hereby authorized, in anticipation of an executed agreement, as the exclusive 
producer of an international tour similar to the America's Smithsonian Exhibition in the U.S., 
provided that Rathe/PGJ recommends taking such an exhibition overseas at the conclus ion of the 
feasibility study detai led above. Such recommendation must be reasonable, must document the 
economic feasibility to both parties, and must document how the international tour w ill further 
the vision and strategy of the Smithsonian. 

a. Acceptance o(Recommendation: Smithsonian shall accept the recommendation, subject 
to its right to reasonably disapprove (a) the selection of any specific venue, (b) the 
inclusion o f any specific artifacts, (c) any specific aspect of production o f the Exhibition, 
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(d) any spec ific aspect of the financing plan, (e) any activity related to licensing or use of 
the Smithsonian name, and/or (f) any ·relationship of non-sponsors to the tour. Should 
Rathe/PGI require addi tiona l information regarding potential sponsors or potent ial 
sponsorship industries, Rathe/PGI may contact the Smithsonian and arrangements will 
be made to share such information prior to th e commencement of the feasibility study, 
provided th at no writ1en commitments are entered into between Rathe!PGI and such 
sponsors during the study, and provided all such comm-unications to sponsors are subject 
to Smithsonian rev iew and approva l. The Smithsonian shall provide to Rathe!PGI, in 
writing, its specific object ions regarding these aspects of the recommendation, and the 
parties agree to work together within an agreed-upon time frame to resolve those issues. 
If Smithsonian and Rathe/PGI cannot reach agreement on Rathe!PGI's recommendation 
for a proposed international tour within that time frame, Smithsonian shall pay to 
Rathe/PGI a not-to-exceed amount of $250,000 as compensation for the feasibility study. 
For five (5) years thereafter, prior to Smithsonian seeking an exc lusive producer of an 
ititernational tour simi Jar in size and scope to the U.S. Tour and with more than ten (I 0) 
venues, the Smithsonian shall give Rathe/PGI a first right to negotiate such international 
tour opportunity. l fRathe/PG I does not accept the Smithsonian's proposal within sixty 
(60) days of receipt thereof, the Smithsonian may negotiate with any ot her entity for 
production of such a tour. 

b. Recommendation Not to go Forward: IfRathe!PGI recommends upon the conclusion of 
the feasibility study that an international tour would not be feasible at this time, 
Rathe/PGI's obligations for the international tour as stated in this Notice to Proceed and 
as agreed upon by the parties shall terminate and Smithson ian may contract with another 
entity for the production of an international tour. 

c. Agreement: Upon Sm ithson ian's acceptance ofRathe/PGI's recommendation to move 
forward with an international tour, the parties may commence with negotiation and 
execution of a final agreement for the international tour, for a term of two years. Upon 
conclusion of the initial two-year term for the international tour, the parties may agree to 
extend the tour under a separate agreement. 

d. Compensation: 

1. License Fee: In exchange for the exclusive license to represent the Smithsonian 
as the sole manager/producer of the international tour, Rathe/PGI shall pay five 
million dollars ($5,000,000) to the Smithsonian. Such payment shall be made 
within thirty (30) days of execution of a written agreement for product ion ofthe 
international tour by wire transfer to a bank account designated by the 

II. 

Smithson ian. 

Royalties: As additional license fees, Rathe/PGI shall pay to Smithsonian ten 
percent (I 0%) of the aggregate gross collected revenue from Exhibition 
sponsorships, merchandising, and ticket sales which exceed fifty million dollars 
($50,000,000) up to and including one hundred twenty million dollars 
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($1 20,000,000). Shou ld the Exhibition bring in revenues of over one hundred 
twenty million dollars ($120,000,000), Rathe/PGI shall pay to Smithsonian 
fifteen percent (I 5%) of the aggregate gross collected revenue in excess of one 
hundred twenty million dollars ($120,000,000) from Exhibition sponsorsh ips, 
merchandising, and ticket sales during the initial two-year term of the 
international tour. 

111. Reimbursement: Rathe/PGI additionally sha ll reimburse the Sm ithsonian for the 
amount of ASE management fees paid to Rathe/PGJ for the U.S. Tour which are 
not offset by revenue increases and cost savings realized by Rathe/PGI 's 
management and operation of ASE, from revenues Rathe/PGI receives as 
exclusive manager/producer of the international tour. 

Rathe/PGI may make commitments rel ated to ASE on behalf of the Smithsonian, with prior 
Smithson ian approval, until a written agreement for management and production of ASE has been 
execu ted whic h shal l set forth a for.mal process for making such commitments. Additionally, all press 
releases or public communications shall be subject to the approval of both Smithsoni an and Rathe/PGI. 
This Notice to Proceed is intended to reflect the contents ofRathe/PGI's response to Smithson ian 's 
December 19,1996 Request for Proposal, dated January 30, 1997, and Rathe's best and final letter dated 
February 2 I, I 997. If there is any conflict among the terms set forth in these documents and the Notice 
to Proceed, the terms of the Notice to Proceed shall take precedence. 

This space intentionally left blank. 
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Please indlcato your ac:ccptaJtC<; of the Nor ice !o Proooed by sl~ning in tl1o :~pooe lndiC!Itod below 
and returning ono f\llly-cxocutod copy to the at\cntion of Suan Mlliino ofthi' office, Pleaso con \ACt M~. 

Marino at (202) 287-3 580 or Don Stevenson 81 (207.) 786-2699 with any questions related to thi• Notice 
to Procoed. Tho Smithsonian wetoomcs your participatiou in this exciting Yenture, and looks forwud to 

our ~ucccuful coll11boration over the remainder of the U.S. Totlr and Lho imornetionallour. 

ACCEPTED AND AGREED: 
RATHE PRODUCTIONS INCORPORATED 

cc: Constance Berry Newman, OUS 
Dan Stovun~on, OASIA 
Marsha Shainos, OGC 
John HueJlll, OOC 
Sus.an Marino, SIOC: 

Sincerely, 

/~_::· / / /:' //. r7 / k ', /} • . / / ./·. / ;/-( /i':.~- ~1-. . (_.-·;· / ·-<'. -- · 

,-;/ J~hn W. Cobort 
'·' Director & 

ConO'BCiing omcor 

PRODUCTIONSGROU~JM~ 

Marl< N. Sirangol 

£~}7 
Dato 
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Please indicate your acceptance ofth~ft'fri]~~~signing in the space indicated below 
and returning one fully-executed copy to the attention of Susan Marino of this office. Please contact Ms. 
Marino at (202) 287-3580 or Dan Stevenson at (202) 786-2699 with any questions related to this Notice 
to Proceed. The Smithsonian welcomes your participation in this exciting venture, and looks forward to 
our successful collaboration over the remainder of the U.S. Tour and the international tour. 

ACCEPTED AND AGREED: 
RATHE PRODUCTIONS INCORPORATED 

Richard Rathe 

Date 

cc: Constance Berry Newman, OUS 
Dan Stevenson, OASIA 
Marsha Shaines, OGC 
John Huerta, OGC 
Susan Marino, SIOC 
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Sincerely, 

/.::c:::: eM-
Director & 
Contracting Officer 

PGI, Inc ­
-~B8Er~RGBP,1N£7-

Mdl~~ 
s;!o1Jz 

Date 
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2'''0 NOTICE 

Mr. John Cobert, Director, Office of Contracting 
Smithsonian 
955 L'Enfant ~Iaza, S.W. 
SuiteP-114 
Washington, DC 20024 

September 9, 1998 

Dear Mr. Cobert: 

EXHIBIT 

a~~ 

In keeping with the agreement between the Smithsonian Institution and Rathe/PGI for an 
in-depth study ofthe feasibility of a global tour similar in scope to the "America's 
Smithsonian" exhibition, Rathe/PGI, with support of O'Dell & Sinuns, have undertaken a 
worldwide research project. 

The findings and conclusions of that project have been presented to the Smithsonian in 
written and verbal presentations on several occasions and the ensuing discussions (both 
internal to the Smithsonian and with Rathe/PGI) have led to the conclusion that a similar 
program will not be feasible within the guidelines established -self-funded, self­
sustaining and profitable- even with the questionable support of the Board of Regents 
and museu~ Directors. The most recent conversation with Mr. Marc Pachter, and Mr. 
Dan Stevenson presented a quite divergent prospective on an international venture-:- one 
built around the "festival" concept similar to the American Folk.life Festival held annually 
on the National Mall. Mr. Pachter was quite convincing in his view that the Board of ' 
Regents, the various museum Directors and the United States Congress would not be 
interested in an artifact-based international tour similar in scope and theme to "America's 
Smithsonian". He also questioned whether a festival tour would have the attraction and 
generate the interest that would allow it to be self-funding and self-sustaining. 

Although intriguing, the concept of a festival is quite different than the original basis of 
the Rathe/PGI study. With that in focus, we have engaged in further feasibility 
exploration on the viability of the festival and have reached the conclusion that the risks 
do not justify the potential rewards and that the value to the Smithsonian as well as 
Rathe/PGI is minimal. 
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With this as background, we are focused to conclude that an international festival tour 
"branded" as a Smithsonian venture which would be made possible through significant 
cOI-porat~ sponsorship and local funding is not feasible. In keeping with the 
Smithsonian!Rathe/PGI agreement dated May 9, 1997, we are therefore presenting the 
enclosed invoice in the amount of $250,000, payment of which will conclude this 
feasibility study and will transfer all rights to research information and findings to the 
Smithsonian Institution for any additional right and use. 

Also enclosed are copies of previously submitted invoices for reimbursement in 
cormection with tour stops in Birmingham, Portland, San Jose, and prospective stops in 
Charlotte and Honolulu. · 

We have greatly valued our involvement with the Smithsonian through the conclusion of 
the "America's Smithsoruan" exhibition tour and the ensuing research and evaluation of 
possible international ventures. 

Should you have any questions or concerns, please feel free to contact me at (703)312-
9148. 

Sincerely, 
I 

(;.._ 

Cy R. Engel 
President and Chief Operating Officer 

cc: Connie Newman 
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Bill to: 
Smithsonian 
955 L'Enfant Plaza, S.W. 
Suite P-114 
Washington, DC 20024 
Attn: John ~obert, Director 

FEASIBILITY STUDY 

Invoice Number: 0007657H-IN 
Invoice Date: 8/7/98 
2ND REQUEST 
DUE: September 19, 1998 

AMOUNT 

EXPO Management fee due in connection with completion 
of feasibility study $ 250,000.00 

TOTAL DUE $ 250,000.00 

cc: Connie Newman 
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Bill to: 
Smithsonian 
955 L'Enfant Plaza, S.W. 
Suite P-114 
Washington, DC 20024 
Attn: John Cobert, Director 

CODE·:.::·: .... : DESCRIPTION ' 
'• --· :, .,, .. -

SAN JOSE 

..... 

EXPO Staff expenses- Ruder Finn 
Staff expenses - Ruder Finn 
Subtotal 

NEW DESTINATIONS 

Invoice Number: 00076570-IN 
Invoice Date: 3/5/98 
3RDREQUEST 
DUE: September 19, 1998 

AMOUNT 

$ 557.46 
4,551.39 

$ 5,108.85 

EXPO Staff expenses- Ruder Finn (Scottsdale) 
Gary Lindberg (Scottsdale) 

$ 815.00 
15,000.00 
15,815.00 Subtotal 

TOTAL DUE $ 20,923.85 

cc: Connie Newman 
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Bill to: 
Smithsonian 
955 L'Enfant Plaza, S.W. 
SuiteP-114 

Invoice Number: 0007657E-IN 
Invoice Date: 3/5/98 
3RDREQUEST 
DUE: September 19, 1998 

Washington, DC 20024 
Attn: John Cobert, Director 

SAN JOSE 

EXPO 

DESCRiPTION -

Judy Ducate--travel expenses 
Odell & Simms, Inc.--phone expense 
Payroll Expenses (Company Taxes) 
Subtotal 

BIRMINGHAM 

EXPO Payroll Expenses (Company Taxes) 

NEW DESTINATIONS 

EXPO Odell & Simms, Inc.--travel expenses Honolulu 
Odell & Sinuns, Inc.--travel expenses Dallas 
Odell & Simms, Inc.--travel expenses Dallas 
Odell & Simms,Inc--Phone Expense 
Odell .& Simms, Inc.--travel expenses Milwaukee & Dallas 
Odell & Simms, Inc.--travel expenses Charlotte 
Odell & Simms, Inc.--travel expenses Charlotte 
Odell & Simms, Inc.--travel expenses Charlotte 
Doug Ducate -Travel Expenses Milwaukee & Dallas 
Doug Ducate -Travel Expenses Charlotte 
Doug Ducate -Travel Expenses Honolulu 
Subtotal 

TOTAL DUE 

cc: Connie Newman 
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$ 685.71 
53.37 

17,077.41 
$ 17,816.49 

$ 4,961.67 

$ 2,571.72 
1,667.45 
1,610.39 

618.04 
2,177.23 

718.00 
708.00 

I ,956.67 
51.00 
44.00 
63.35 

$ 12,185.85 

$ 34,964.01 



PGI 

Production Group lnlerna:ional 
2200 Wilscn Blvd. 
Arlingt-:Jn. VA 22201-332.1 
tel 703.528.8484 
ta>: i03.528.1724 

FINAL NOTICE BEFORE LEGAL ACTION 

Mr. John Cobert, Director, Office of Contracting 
Smithsonian 
955 L'Enfant Plaza, S.W. 
Suite P-114 
Washington, DC 20024 

October 9, 1998 

Dear Mr. Cobert: 

We have repeatedly requested payment of $323,924.91 to satisfy expenses incurred on . 
your behalf for "America's Smithsonian" as well as for services rendered for an in-depth 
study of the feasibility of an international tour. Demands for payment have resulted in 
payment of $37,956.16 only. 

I have enclosed copies of invoices submitted previously for your review. 

Accordingly, we shall seek legal action unless payment is received by Friday, October 16, 
1998. 

Sincerely, fl 
V/,z.,";x-({1~-ti</ 
han~-U9wens · 
Senior Vice President and Chief Financial Officer 

cc: Connie Newman 
EX HI 

3 
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0 Smithsonian Institution 

OfCicc of Contracting 

October 22, I 998 

Ms. Nancy L. Owens 
Scnioc Vice President a11d 
Chief Financial Officer 

Production Group International 
2200 Wilson Boulevard 
Arlington, VA 2220 I· 3324 

Dear Ms. Owt:ns: 

This letter re~ponds to yollr October 9, 1998 Fin~ Notice Before Legal Action, requestir.g 
payment for addit iona..l expenses related to America's Smithsonian and for the Feasibility Study. 
The Smithsonian is eager to rt·solve this issue. As you know, both Production Group 
International (PGI) and R:llhe Productiom signed the Notice to Proceed wi.th m<~nagemenl of the 
America'5 Smithsonian Exhibition and the Feasibility Study; in anticipuion of forming a joint 
venture which subsequently WilS not fNmcd. 

Pursuant to your phone conversation with Susan Marino of thi s offici! earlier today, in orde r to 
negotiate an appropriate final payment the Institution will first need wdrtcn confirmation from 
both Rathe Productions and PGI a$ to who will be authorized to represent the companies. In 
addition, in order to fully evaluate PG!'s d<~im for the full $250,000 in payment for the Fc:asibiliry 
Study, the Smithsonian reque sts that you provide this office with the necessary back-up 
documen<:Hion showing the actual costs incurred. 

Please provide confirmation of PGl and Rathe Productions' authorized representative to Su5an 
Marino of this office a< the address above:. You may contact Ms. Marino at (202) 287-3580 if you 
have any qu<stions regarding this matter. 

Thank you. 

Sincerely, 

LLvv.~ 
tfo';n· ~~Cobert 

Director 11nd 
Contracting Officer 

cc: Constance B. N~:wman 
Rich11rd Rathe, Rathe Productions, Inc. 

95S L'Enf~nt Pht2 SW Suite P·ll1 

Washint:ton DC 20560-0907 

l02.287JH 3 T clrphunc 

20::!.:!~; .3 I ~1 F.,x 
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Rathe 
Productions 
Incorporated 

March 9, 1999 

Ms. Susan Marino 
Smithsonian Institution 
955 L'Enfant Plaza, S.W . 

. Washington, DC 20024 

Suite P-1 14 

International Tour 

Dear Ms. Marino: 

Pursuant to my conversation with John Cobert he asked me to 
supply you with the following support information for the 
Feasibility Study fee of$250,000.00 

As you can see by the attached documentation the total 
incurred by Rathe and PGI is in excess of $559,213 . 10. 

In addition there are unpaid amounts on PGI invoices relating 
to the America's Smithsonian tour of$73,891.91. 

The total due Rathe/ PGI is $323,891.91 By agreement 
between PGI and ourselves the amount should be paid to 
Rathe Productions, Inc. Please let me know if you require any 
other information or Rathe Production invoices to process 
these payments. 

CC: John Cobert 
C.B. Wismar 
Ed Tolchin, Esq. 

Richard Rathe 
Executive Vice President 
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New York 10011 
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Rathe/ PGI analysis of Smithsonian International tour 

PGI invoice #0007660-IN $ 
Odell & Simms Statement $ 
Rathe Productions costs, fees $ 

International Tour Costs $ 

PGI invoice #0007657E-IN $ 
PGI invoice #0007657F-JN $ 
PGI invoice #0007657G-IN $ 

Net of open 1nvo1ces $ 
International Tour $ 

Amount due Rathe Productions $ 

400 

174,522.00 
50,000.00 

334,691 .10 
559,213.10 

34,964.01 
18,004.05 
20,923.85 
73,891 .91 

250,000.00 
323,891.91 

balance 



·PGI 

Production Group lntemotionol 
~W~3tvd. 
ArOn-;lt;l/1. VA n20 I-J;):!4 
rei /03 .~2f..I'A34 
lot703 .52E. l724 

Bill to: 
Smithsonian 
955 L'Enfanr Plaza, S.W. 
Suite P-114 
Washington, DC 20024 
Attn: John Cobert, Director 

Invoice Number: 0007660-IN 
Invoice Dnte: l/22/99 

P.02 

cow: AM9\lliJ ··· 

INTERNATIONAL 

JNTL Reseerch phase for Feasibility Study for 1 ntematiooal 
Exhibition (See attached breakdown) $] 74,522.00 

Previously billed in March, 1998: 

INVOICE# 0007657£-IN 34,964.01 

INVOICE# 0007657F-JN 18,004.05 

INVOICE# 0007657G-JN 20,923.85 

TOTAL DUE $248,413.91 
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JAN-26-1993 12:23 

Cost breakdown for Research Phase of fea!\ibility Study for lntemational Exhibition for 
the Smithsonian Institution: 

Doug .Ducate 
CB Wismar 
Jerry Lewis 
Maria Wilko 
Meg Little 
Ed Doody 
Nancy Owens 
Rich Bartell 
Airfare 
Fed. ExJPhoocs/Photocopying 

Tot.e.l 

402 

$ 78,000.00 
43,269.00 
15,960.00 
2.640.00 

15,000.00 
2,000.00 
3,403.00 
1,000.00 

11,250.00 
2,000.00 

£174,522.00 

P.03 



Smithsonian International Tour- Rathe Productions expenses 
1 

Expenses & Third Party Costs Cost 
Staples office supplies $ 178.74 
Travel & OOP expenses $ 9,145.00 [\___ Greenbaum, Row, Smith Atty. $ 9,994.29 
Feltman, Tolchin Atty. $ 1,689.99 
David Foster proposal preparation $ 4,220.00 
Fedral express shipments $ 190.57 
Fleet Messenger shipments $ 443.90 
Sterling & Sterling Insurance $ 5,000.00 
Petty cash, misc. $ 322.66 

Total expenses/ matenal $ 31,185.15 

Rathe Productions Personnel Rate Hours 
Robert Rathe - Principal $ 138.67 43 $ 
Richard Rathe- Principal $ 138.67 409 $ 
Richard Mavity - Project· Mana9er $ 55.45 552 $ 
Ray Armor - Designer $ 57.50 224 $ 
Lee Haase - General Manager $ 46.74 210 $ 
Mark Berman - Controller $ 57.50 96 $ 
Mark Drucker -Asst. Project Mgr. $ 34.72 131 $ 
Guy Lingley - Production Manager $ 41.97 150 $ 
Glenn Polly -Audiovisual Manger $ 55.48 96 $ 
David Lane -Asst. project Mgr. $ 34.72 89 $ 

Sub-total - labor $ 
Sub-total Labor w/G&A and Overhead $ 

Total Expenses and Material $ 
Sub-total Labor, Expenses and Material $ 

Profit 10% $ 
GRAND TOTAL $ 

403 

Total 
5,962.81 

56,716.03 
30,608.40 
12,880.00 
9,815.40 
5,520.00 
4,548.32 
6,295.50 
5,326.08 
3,090.08 

140,762.62 
273,079.48 

31,185.15 
304,264.63 

30,426.46 
334,691.1 o 1 



IMMS 
STATEMENT 

DATE 

ASSOCI 
07/31/<IB 

7704 L<:rsbu rg Pike • FaUs Church, VA 22043 

ACCOUNT NUMBER 

1701001 

2200 Wilson Boulevard 
Suite 200 
Arling ton V~ 22201 

Cynthia Enge l 

-7205-F 07/31/98 

)ES 
C·CAMi.MO P.PAYMfNT A·OISCOUNT 

O·OR M!MO t.JNVOIC( ALLOW£0 

I 
) Ju ,vvu.uu I 

I 

P~GE Noraal lera s: Net 30 days 

Fi nal : Sfi ilhsonian Feasibi lity $50,000.00 s ~.o, ooo .oo 

f ,f iNA:'>ICE Y'/.V'/ARRANTY CJR·C~SH RE f UND PLEASE 
CHAMG( 9·8AL.ANCE S·$EAo.ntt:AEPAIR PAY sso ,ooo.oo 

I I 
~. VIJ I L VV I LVV 

404 

ODELL, SIMMS & ASSOCIATES, INC. 

DATE 

07/31/98 
ACCOUNT NUMBER 

1701001 

TO INSURE PROPER CREDIT 
PLEASE CHECK THOSE ITE MS 
BEING PAID IN THE ·..;· 
COLUMN AND RETURN THIS 
PORTION OF THE STATEMENT 
W ITH YOU R PAYMENT. 

07-7205-F I S ~·O , 000.00 

TOTAL sso,ooo .oo 



JAN-2E-1S33 12:21 

PGI, Inc. 
2200Wilson Blvd, Suite 500 
Arlington, VA 2220 I 

Bill to: 
Smithsonian 

Invoice Number: 0007657E-JN 
Invoice De.te: 3/5/98 

955 L'Enfant Plaza, S.W. 
Suite P-l 14 
Washingt<;m, DC 20024 
Attn: John Coben, Director 

EXPO Judy Ducate--travel expenses 
Odell & Simms, Inc.--phone expense 
Payroll Expen.ses (Compa.,y Ta-xes) 
Subtotal 

BIRMINGHAM 

EXPO Payroll Expensc;s (Company Taxes) 

NEW DESTINATIONS 

EXPO Odell & Simms, Inc.--travel expenses Honolulu 
Odell & Simms, Inc.--travel expenses Dallas 
Odell & Simms; Inc.--travel expenses Dallas 
Odell & Sim.11s,lnc--Phone Expense.: 
Odell & Simms, Inc.--travd e~pcnses Milwaukee & Dallas 
Odell & Simms, Inc.--travel expenses Charlotte. 
Odell & Simms, Inc.--travel expenses Charlotte 
Odell & Simms, Inc.--travel expenses Ch<~rlotte 
Doug Ducate -Tra,.·dExp~nses Milwaukee & Dallas 
Doug Ducate -Travel Expenses Charlotte 
Doug Ducate -Travel Expenses Houo}ulu 
Subtotal 

$ 6.85.71 
53.37 

l:Z.Q7VH 
s 17,816.49 

.s 4,961.67 

$ 2,571.72 
I ,667.45 
1,610.39 

618.04 
2,177.23 

718.00 
708.00 

1,956.67 
51.00 
44.00 
6"l35 

$ 12,185.85 

P .05 

• " --'-- "" ,,,nJ.'l'l?A rrc;A. 70.1.528.8-164 • FAX: 703.526.1724 
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PGJ, Inc. 
2200\Vilson Blv{ Suite 500 
Arlington, VA 22201 

P.04 

. Bill to: 
Smithsonian 

Invoice Nwnber. 0007657F-TN 
Invoice Date: 3/5/98 

955 L'Enfant Plaza, S.W. 
Suite P-114 
Washington, DC 20024. 
Attn: John Cobert, Director 

.. ¢RP.~.=-:,:_: :_~ .. F\~,J?~~-~-~~tJ9fB:~Y~;~~;~.:i~·()\~/>>5.':/:!:.,;_~~,;,is::,=:=;,~;?~'i.:/;f,i~:(E;.~~;A:M.9:®r'· .. =:·:.· 

SAN JOSE 

EXPO Travel expenses- Rath~ Productions 
Exhibit fabrication- Rathe Productions 
Telephone expenses- San Jose Convention & Cultural 

Facili1i~s 

Subtotal 

BIRMINGHAM 

EXPO 

EOBTLAND 

EXPO 

Travel expenses- Rathe Productions 
Exhibit fabrication- Rathe Productions 
Subtotal 

Management fee 
Travc1 expenses ~Rathe Productions 
Travel expenses - Rathe Productions 
Subtotal 

TQTALDUE 

s &WiD 
s,9so.oo r J 

13.055.] 6 i d­
s 26,974.30 

$~ 
$ ] 9,506.51 

:5 58,000.00 :e../ 

$ 59,479.40 

s 105,960.21 

M09l!n<J1 !!< Ccnvcn:io:u • Expo$i~ans & Ccn/Qlt:lOl'S • Music a Enl=!a!nmen\.• VIdeo & T~ltvUion Ptcx!uc:tion 
Pubtlm:ng ~ .. Gtophlc: xrvi~ • ~1tn:T"..o., M~agQml't'l t • Speocic:J Evenb • Ttavell't noruporta'JC'l 
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PGl, Inc. 
2200\Vilson Blvd, Suite 500 
Arlington, VA 22201 

Bill to: 
Smithsonian 
955 L'Enfant Plaza, S.W. 
Suite P-114 
Washingto~ DC 20024 
Attn: John Cobert, Djrector 

lnYoicc Number: 000765 7G-fN 
Invoice Date: 3/5/98 

P. 06 

_cqp:g:,:;,j~i_:·._·,._>>P_?.,$~}ZI.?~T!:9~· .· .-. :::.i>~:?.:~:;,.-:-.:':_-:._~ .-<f: :·:_;:: ::;-.~ ;: . ; :· ,;.~}=~:)~:/::·-~·:\ ·:_>_::· : ·: , ··:.::: ::-;.:M19.W.~tf:": :: ·:· 

SAN JOSE 

EXPO Staff expenses - Ruder Finn 
Staff expenses - Ruder Finn 
Subtotal 

NEW DESVNATIONS 

EXPO Staff expenses- Ruder Finn (Scottsdale) 
Gary Lindberg (Scottsdale) 

Subtotal 

TOTAL DUE 

$ 557.46 
4.551.39 

$ 5,108.85 

$ 815.00 
15.000.00 
15,815.00 

s 20.923.85 

Y.~linQS & Convontior.s • t:::rposltcru !!< Conle<61l~ • M-.clc: & I:n!a~nl • V!d~ 1!\t Tg\evUion Ple>ductloO 
?ubllhing & c:;.--o;:Nc ~IV1C:e$ • O..sllno1ian ~OlC>QI)me-nl • SpeCal Ev-ents • ;rtavol & ~ 

... -........ - - . 
TOTAL P . e6 
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{) Smithsanian Institution Fax 

OIToc( of C•.>r tracting 

To Richard Rathe 

~JX 212 -242-~·676 

Telephone 

Date Milrch 1 H, l 999 

from Susnn M« rin~Yl\ . 
Subject Feilsibilitr Study for lnternation;ll Tour 

Tot.1l pages 4 ----
Message 

Original .o follow by 1· ~gular mnil. 

ns me: ~~~c o:lullendcd only for the U$C vi U>t ~ddicsscc(") n:lll'ltcf :ib-ovc, and m~y cont~Jn mlurmaoon th3t !~ 
J.I:GALJ .Y PRIYIL!:G£D. CONFIDENTIAL OR l'ROI:'l<lETARY IN NATURE, AND MI\Y flE EXEMI'T FROM 

niSCl OSURf: UNV.Eil APPLICA!JLE T.AW. 1f yon ~ (c rwl thr iotrndccl rt.:ipitnt (or the employee or :~cent 
responsible fur ddivcrinz the: m~:~~c to Lh( inteo~crl rc~ipicot) ple;o~c notify us imme<.li:tlely by tt'lcphunc: for 

iouuucriun.l r e~ardin~ cli~omition or return of the oris:in:J mrss~r.e. Th~o)k vou. 

955 L'Ei1fant PhiZ;t sw Suite f' - 11•1 
Washin:~ton DC 20560-0907 
202.2~7.3}43 Telephone 
102.21\1.1008 Fax 
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CJ SmithsJnian Institution 

Offi'C of Cun J";Hhfl!; 

Bminn~ Con lr~cting Division 

March 18, 1999 

Mr. Rich;~rd Rnthc 
Executive Vice President 
Rathe Productions, Inc. 
555 West 23"1 Strt-et 
New Yor~, NY 10011 

Re: Ffasibil ity Study for International Tour 

D ear Mr. Rathe: 

Thank yo u for yo ur letter of March 91
h providing 11dditional information in $upport of the 

expenses :ncurred by Rathe and PGI during the feasibiliry study. The information you 
provided wh ile helpful in showing the various categories of work performed and the cost 
brcakdov·n in each category. is in the fo rm of spreadsheets created hy Rathe Productions 
and is no : suffi cient fo r us to perfom1 a m eaningful review. 

What the Smithsonian will need in order to evaluate your request for the full $250,000 in 
payment for the feasibility study is documentation of the ilctual costs incurred. For 
example, the Smithsonian will need additional info rmation on the labor expenses listed 
for PGI ar'ld Rathe, such as title and rate charged for PGI staff, and a description of work 
p~rforme d for both Rathe and PGJ staff. For expenses, we will need copies o f those bills 
for vcrifkation and, for your category labeled "third party costs," we will ag\liO need a 
descriptil)n of the work performed. 

Please nc te that this request for documemaiion pertains to charges related to the 
feasibili~· study only. The Smithsoni«n already has copies of PGJ's invoices and back-up 
documer tation for the $73,891.91 in expenses related to the America's Smithsoniatl 
Exhibitic n. 

Also, in c>ur letter to Nancy Owens ofPGI) dated October 22, 1998 (a copy of which is 
attached fo r your rcferen c~)) we requested written confirmation from both Rathe 
Producti ons and PGI as to who will be authorized to represent the companies. The 
Smithso11ian must receive written verifi cation of the authorized representatives of b-oth 
parties b ~fore any final payment can be made. 

9S5 L'~nf2.111 PIJu SW Suite P- J I~ 
Wa.shin&tlll DC 20560-0907 
202.287.}~ 10 Tdtpbonc 
202.2&7.10 J8 F.u: 
!?c.ontudi lg.si.~du E-nu il 
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Pkas<.:· pro,·idc the r~_qucsted hack--~p documentation and confirmntion of the authorized 
rcprescnta-.ivcs for e<~~;h company to my ilttcntion at the address above. I( you have 3ny 
questions 1 egarding this matter, please do hot hesitate to contact me at (202) 287-3580. 

Thank y01:. 

Sincerely, 

4-,1!-P-v 0ftA_,N.5'~ 
$us;m F. 1\l:uino, Esq. 
Contract Hegotiator 

Enclosure 

cc: . Jo:tn W. Cobert 
Cc·nstance B. Newman 
N:~ncy l . Owens 

410 
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() Smithsonian Institution 

Oaober : ~. 1998 

Ms. Na.n•:y L. Owens 
Senior V: ce President and 
Chief Financial Officer 

Producti )n Group International 
2100 Wihon Boulevard 
Arlington, VA 22201-3324 

Dear Ms Owens: 

This lcnr-r responds to _your October 9, 1998 Final Notice Before Legal Action, requesting 
paymenl for addiciona1 expenses related to America'.s Smitluonum and forth¢ Feasibility Study. 
The Sm.i :hsonian is eager to resolve thjs issue. N. you know, both ProductioJ'! Group 
J nternat' onal (PGJ) and R2thc: Productions signed the Notice to Proceed with management of the 
Americas Smithwniart Exhibition ;!.nd the Feasibiliry Study, in anticipation of forming a joint 
venture · ..,.hich sub~quc:ntly was not formed. 

Pursuant to your phone conversation with Susan Marino of this office earlier today, in order to 
negotiat! an appropriate final payment the Institution will first need written confirlmtion from 
both Ra•he Productions and PGI as to who will~ authoriud to represent the companies. In 
addition, in order to fully evaluate PGI's claim for the full $250,000 in p~ymcnl for the Feasibility 
Study, the Smithsonian requests that you provide this office with the necessary back-up 
docum~ilUtion showing the actual com incurred. 

Please p!Ovide confirmation ofPGI and Rathe Productions' authorized representative to Susan 
Marino of this office at the addrc:s.s above. You m~y contact Ms. Marino at (202) 287-3580 if you 
have an·' questions regarding lhi$ maner. 

Thank}ou. 

Sincerely, 

~n~.:v-~ 
.{a;;~. Cobc:rt . 

Dircctoi and 
Contrac:ting Officer 

cc: Constance B. Ncvnna.n 
Jtichard Rathe, Rathe Productions, Inc. 

955 l'£n;.11'lt Pl2ll SW Suite P-114 

WlshiniiOO DC 20560-<>907 
202.287. 1)..43 Tckpbont 

202.287. 1132 Fll 
411 
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s.,.,~ V Smithsonian Institution 

Office of CooiiJctinr; 

December 2, 1999 

Mr. Richard Rathe 
Executive Vice President 
Rathe ProdtJ(tions, Inc. 
555 Wr:st 23'd Street 
New York. NY 10011 

Re: lnternatio.nal Tour/Amuica's Smithsonian 

Dear Mr. Rathe: 

This is in response to y.our request for payment on beh<~lf of Rilthe Productions nnd 
Production Group International ("PGJ") for work performed on the inlt:rn3tionaltour 
f~;1sihility study and on the la5t venues of Am~rica's Smithsonian. 

As you know, PGI first invoiced the Smith.sonian over a year <Jgo for a total ilmOunt of 
$323,891.91 ($250,000 in paym~n t for the f~asibility study and $73,891.9 1 for ~xpr:nses 
mCl.i'ffedb}• PGI related to America's Smithso11ian). We received from you the complete 
back-up documentation "-'c requested in support of these claims in August, 1999, alan& 
with a letter from C.B. Wismar ofPGI authorizin ou tone ·otinte and receive pliyment 

GL 

Upon reviewing the documentation you sobmitted, along with the RFP documents, the 
Notice to Proceed with th~ joint vcnturt "Rathe/PGI," nnd the contrilct file, this offic~ i:> 
prepared to offer you a finn! payment in the amount of$ J 92,750. This .figure is based on 
ttle inlormahon sd forth below: • 

1. Feasibility Study_. 

Total amount claimed: $559,2l3.l 0 
Amount approved:£ I 27,153.06 

P~r the terms of the Notice to Proceed executed by the parties on May 12, 1997, 
Smithsonian agreed to reimburse Rathc/PGI for th¢ f¢asibility study up to a cap 
nmount of $250,000 1 if Rathe/PGI rc<:ommended oin fo · 
international l01)f 9 11 mn 15011_@£1 o 1ec.te , On August , , . 
$nbmltred 3 letter to my afferihon concluding that an international tout "'as not 
fc::~sible (Sec Attachment A). As a result, the Institution does .not owe Rathe and 
PGI ilny money for work performed on the fe:tsibility study. 

Although the Smithsoni:~n has no obligation to reimbur~e Rilthc ilnd PGI for work 
performed on the f<=asibility study, because · . · rmed addj tional wo · 
ex lore the conc.e· of an intcrnati na es[ival at the Sm•t somnn s request nnd 

955 L'Er1f2nt Pl:w SW Suite P-114 
Wa~h.int~on DC 20:1~0-0907 
2(12.187.3H3 Tdcphooc 
202.287.3182 he 
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-

outside of the terms of the ~otice to Proceed, the Smithsonian_!:!jll reimburse yo~ 
for that s e · c \.YOrk. lt appears from our records nnd from the documentation 
you su mith:d that R3the and PGl_ spent Clpproximately five months (Apr il,­
August, 1998) exploring the int~rnnlional festival co.ncept out of the tot<ll s1xteen 
months th3t were spent on the project. Taking a percentage of your total costs 
consistent with the amoUJ"lt of time spent on the festivill concept results in the 
npprovc::d payment amount o~6, a5 further dCLliled in ;\ttnchment D 
hereto. 

Please note that approximately £100,000 of the chargc:s Rathe invoiced iHC 

inilppropriatc nnd have been deducted, for om calcu lation purposes, from the 
total amount claimed by Rathe ilnd PGI. They an:; 

• Proposal costs and wor.k performed prior to contract award. Labor il i)d 
exp~.nJ;es incurred prior t<;Lu:tt![!!on of·ffit:Nobc~ to Proccecro!"l N!ay 12, 
1997 total :1pprox.imilt~; .. ~ 

Work performed Sllbsequent to receipt offinalstudy and invoice. 
Approx.im3tely 52,658 in charges for meetings that di<.l not involve: 
Smithsonian staff during the months of Sep~~J~.!:z_Qctober, No,::mb~Ii 
a~l~~a~e~~b!i!f_s'~I()n I?.F~~.~!:.~_fea~ibility srudy_1ette: 
ilDU IOYOlCC:J . 

• Charges for Legal Representation. Charges in the amount of $11 1000 for 
a tlorncys acl'Yisin-g-you-on th~ N otit~ to Pr~~$.s!~.~_g __ Q.n fornWJl2.!lEf..tbt£: 
Jomt venture. ~--·· -·- ·· ·--~--

• 

(

Insurance Costs. $5,000 for obtaining the insurance coverage required in 
't11c 'KfP m order for ttiTioinnermttnotaKe'O\·er o peration of AmeTJCa s 
Smllltsonian ( r.hc [oint ventur.e was" tu o5rain tfiiS InSurance at its expcme). 

- -- _____ .....__ 
··- . ... . .......... 

Profit. A I 0% profit of $30,426.46 was included in yom ir'lvoice. The 
potential reimbursement as set fotth in the Notice to Proceed covered 
costs only, not any profit to Rathe or PGT. --= 

• Americo'sSmithsoni3nChargcs. Charges in the: approximate amount of 
$~640 for meetjngs in Birmingham, sanTose, and Washinglon, D.C. wTre 
listed on your mvoice for the feasibility study and on PGI's invoice for the 
Birmingham and San Jose venues of America'.• Smirhsoniar1. 

2. America's Smhh5onian. 

Total ;uoount claimed: S73,891.91 
Amount approved: $65,588.51 

PGI submitted invoices to tilling $73,891.91 for work performed in the 
Birmin&hnm and SMl Jose Yt!nUcs, for work performed by Gaq: Lindberg and 
Ruder finn in Scottsdale and for expenses rdatcd to the exploration of ChilriOrt~, 

2 
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Milw:\Ukee, Honolulu, and Dallns as potential venues . Approximate $8 30 i. 
charges for meetings in Porth1nd have not been approved, given th;H Rathe/ G 
agreed, p~r the Notice to Proceed, that the services it provided d \.lring the 
Portland venue- would be provided nt no cost to the Smithsonian (See Atr;lchmrn1 
B). \ 

I ilppreciJtc you!' p3tience as \\'C have worked through this review proc~ss . Although f~ 
Rathe and P.GI's explorJtion of an international tour resulted in :1 decision not to move,...---=: 
forward, the project prcst:n ted useful information to the Institu tion regard ing the world's 
interest in, ;Jnd our ;JbitiTylo develop, an international traveling exhibition of America's 
Smithsonian's siz:t! :~nd scope. The Institution recognizes the signific<~nt contributions 
Rathe/PGI made to the last venues of America's Smithsonian and towards th~ 
dcvelopmen t of an international tour, and we looks forward to resolving this issue 
amicably. ---

Ple"sc contact Sus:m Engelhardt at (202) 287-3217 if you have any questions regarding 
the ::Jbove and/or to discuss this mall\:r further. 

Thank you. 

Sincerdy, 

?~FdfrLf 
Din::cror and Contrncting Officer 

Endosurl's 

cc: Susan Engelhardt, Contraci Negotiator-Attorney 
Constance B. Newman, Unda Secretary 
Marsha $haines, Deputy General Counsel 

3 
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Al1ACI JBJ A 

J.> G J 

Ptoduclion Group lnle!!"olionol 
.. - . .. .. -
.:. .:. .... . ·.·. · 

. : . -: -.. : .. 

·.•· - , "' M,: JoM Cobe~i~~:~~fContracting 
Smithsonian 
955 L'Enfant Plaza, S.W. 
Suite P-1 l 4 

Wil.Shingtol_l, DC 20024 

August J 0, I 998 

Dear Mr. Cobert: 

In keeping with the agreement between the Smithsonian Institution and R;nhe/PGJ for an 
in-depth srudy of the feasibility of a global tour similar in scope to the "America's 
Smithsonian" exhibition, Rathe/PGJ, with support of O'Dell & Simms, have undertaken a 
worldwide research project. 

The: findings and conclusions of that project have been prc~entcd to the Smithsonian in 
v.Tinen and verbal presentations on several occasions and {he ensuing discussions (both 
intemal to the Smithsonian and ·with Rathe/PGI) have led to the conclusion that a similar 
program v.ill not be feasible within the guidelines established - self-funded, self­
sustaining and profitable- even with Ule questionable support of the Board of Regents 
and museum Directors. The most rece!'lt conversation ....,.,;th Mr. Marc Pachter, and Mr. 
Dan Stevenson presented a quite divergent prospective on an international venture- one 
built around the "festival" concept similar to th¢ Americc;n Folklifc Festival held annually 
on the National Mall. Mr. Pachter was quite convincing in his view that the: Board of 
Regents, the various museum Directors and the United States Congress would not be 
interested in an artifact-based international tour similar in scope and theme to uAmerica's 
Smithsonian". He also questioned whether a festival four would have the attr<!ction and 
generate the interest that would allow it to be self-funding and self-sustaining. 

Although intrjguing, the concept of~ festival is quite different than the: original basis of 
the Rathe/PGI study. With that in focus, we have engaged in further feasibility 
exploration on the viability of the festival and have reached the conclusion that the risks 
do not justify the potential rewards and that the value to the Smithsonian as well as 
Rathe/PGI is minimal. 
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With this aS background, we are focused to cor1clude that an international festival lour 
'·branded' ' as a Smithsonian venture which would be mL~de possible through significnnt 
corporate sponsorship and local funding is not fca~ible. ln keeping with the 
Smithsonian/Ralhc/PGI agreement dated May'9, 1997. we are therefore presenting the 
enclosed invoice in the amoUI1t of $250,000. payment of ,...,.hich will conclude this 
feasibility study and v.illtransfer aJI rights to research information and fir1dings to the 
Smithsonian Jnstitution for any additional right and usc. 

Also enclosed :ire copies of previously submi t1cd invoices for reimbursement in 
conncciion with tour stops in Birmingham. Portland, San Jose, and prospective stops in 
Charlotte and Honolulu. 

We have greatly valued our involvement with the Smithsonian through the conclusion of 
the .. America's Smithsonian" cx.hibition tour and the ensuing research and evaluation of 
possible in~ernational ventures. 

Should you have any questions or concerns, please feel free to contact me at (703)3 12-
9148. 

Sincerely, 

~~I (Z 4;--,,yij 
President and Chief Operating Officer 

cc: Connie Newman 
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ATTACHMf.NT B 

Total Amount Claimed: . $559,213 .10 

PGI: £174,522.00; 
Rilthe: 5334,691.10 
Odell: $5o,ooo.oo' 

Total for Rathe Cha rges: 

Minus: Pre-Award charges 
Po.:;t-contract chJrges 
Attorney fees 
Insurance 
Profit 
ASE Charges 

Adjusted Total for Rathe Charges; 
• .3 I 252 = 

Total for PGI Charges: 
>t .3125= 

Total for Festival Concept 

Tot~] for ASE Expenses 

Minus: Portland expenses 

Adjusted Total for ASE Expenses 

Grand Total 

$334,691.10 

$44,600.00 
$2,658.11 

$11,000.00 
$5,000.00 

S30.4 211.46 
$8,638.76 

$232,367.77 
572,614.93 

$174,522.00 
S54,538.13 

$127, I 53.06 

$73,891.91 

£8,303.40 

$65,588.51 

$192.741.57 

This calculation a~um~~ the SSO,OOO Odell c:h;,(c;e w~s for work performed on th~ fcasibiliry study. 

R:lthc and PGI ~pent a total of five months on the im~rnJtion:~l (cstival concept out of th~ tot.J 
~iJ;tc~n monlhs th;lt wuc spent on the (u~ibiliry study (5/ 16 = .3125). 
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~-~,~ y Smithsonian Institution 

Offic~ of Con tr&niog 

To Richard Rilthe 

f;nc 212-21\2-5676 

Tdephonc 

D:t te Dcc~mber 2, 1999 

From Susan Engelhardt )t -·u'-J 

SHITBSO~IA~ OCon 

Suhjec1 Jnterm'ltional Tovr/Americ3's Smithsonian 

Fax 

1'otal p:tges 7 
----------~--------~----------------------------------------~-----

Plensc see attached, as discussed brieOy with Rich:nd Mavity yesterday. 

Original ro fo!Jow by regular ma il. 

955 L'Enfant Plaza sw Suire P-ll4 

Washington DC 20560-0907 
202.187.3343 Telephone 
202-287.2008 Fax 
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the 
,ductions 
orpora ted 

Ms. Susan Engelhardt 
Smithsonian Institution 
955 L'Enfant Plaza, S.W. 
Washington, DC 20024 

Suite P-114 

International Tour 

Dear Ms. Engelhardt 

The following is in response to your Jetter of December 2"d. 
We have been reviewing, once again, the history behind our 
preparation of an International Tour package to potentia l 
sponsors, that would be extremely appealing and which could 
prove profitable for all concerned. Jn that process the domin ant 
item that kept coming up was that success would be dependent 
on presenting the Smithsonian collection to the world . The 
Smithsonian is of course many things, but it is recognized as 
caretaker of America 's Treasures. Our intention was n lw:-~ys to 
prepare a tour exhibiting artifacts from that vast collection. 

In the PGI Jetter (Attachment A) Ms. Engel makes reference to 
the fact that the Board of Regents, Museum Directors, and the 
U.S Congress "would not be interested in an artifact-based 
international tour". This was a change and was contrary to the 
initial goal when we began our endeavor. · 

Throughout our Proposed International Tour Feasibility Study 
dated March 5, 1998, it was clear that exhibitions for cities 
selected would be based on artifact selection. Corporations and 
potential sponsors were clearly interested in supporting an 
artifact-based exhibition. 

The consensus ofRPI, PGI and Odell, Roper and Simms is that 
we accomplished the intended goals of initial study and that 
this change in thinking was the result of outside pressures. 
While we appreciate your recognizing our additionaJ effort 
with regards to the Festival Concept, the costs we have 
outlined mainly pertain to the initial effort, which was impactec 
in great part by a change in direction by the Board of Regents. 

Richard Rathe 
Executive Vice President 

419 

555 West 23 Street 
New York 10011 

EXHIBIT 

/) 

Telephone 
212 242 "900 



Rathe 
Productions 
lnr.nroora ted 

Based on the faot *W:tt <tve tf:tve ~~pe»~ dJe ~ :sllow.J.l, we 
feel that the analysis of recogni.zing 5 months of a I 6-month 
endeavor leaves us considerably short in our attempt to recoup 
only our expenses. We respectfully ask for your 
reconsideration of the offer to reimburse only 50% of the initial 
$250,000. fee which is only 23% of the entire $559,213. We 
therefore ask for $3 15,588.5 I to cover the $250,000. 
agreement fee plus the $65,588.5 1 you recognize for 
America's Smit hsonian. 

Since~e7 • 

. l,[ft~ 
.I 

CC: John Cobert 
C.B. Wismar 
Ed Tolchin, Esq. 
Bob Odell 

Richard Rathe 
Executive Vice PrpriNont 

420 

555 West23 Street 
New York 10011 

---

Telepl 
212 2· 



u•~g ~ 3 ?u• 

Pay 10 i~O nu~G~;; :~:?Y lnOUS~~G l\0 00/i 00 
the order of 

aAiHS ?rtOGUC~ ! 0~5 , IhC 
555 E3~ 2B0 
KEK YO~i 
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VOID AFTER ONE YEAR 
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S.IMIM!lrtl!!n lftilil~itiJI) ·~ ltl036CCI O<l!7 
. ~l!flt. ·:n~OOJ:fio 

TillS AGRfEMENT i' m~ and cnre:t•ed iorn lhls!.!!.!!:.. d~y of Jaty, 2000, by and br:rtween the 
sMIT.HSONlA.N !NSTITUTION . .:t non·pn>fi( trust 1nsnvmc:nt.alicy established by the Ar;t ofCohgrCS$ 
ofrtx: United Suucs :appron:d Augu~t \0, 1 H4b (20 U.S.C. 41 et seq.) and luving it:> principal offices Ill 
1 ooo Jcft' ... "fSStt Orivo, s.w .• Wa.thiogton, D .C. 20560 (hen: in -smilhsonian"') nnd :RA TRE · 
PRODUCTIO!"JS, JNC. a New York c.orporalloll having i1s principal offi~ ilt 5SS w ... ~ 23" Street, 
Ne\¥ York. NY I 00} l (herein "Ratho;~"), for the pu~ ofnmic.:ilily s~:ttling !l p4ymrnt dispuLC. 

WHEREAS, pursaunt to a RL:Quost for PTO-po~ls (RFP #R97-023) i~:,u:d DccWlbt-r 11, 1996, tbt! 
Smithsonian ~utcd 01 N9iioov ~ Proeeed with R.Jthe ~d Prodcction Group Jf\t.Cmwon~ilnc. (lwn:in 
"'PC!.,) on Mo.)' 12, 1997 10 ~2.11sge the ~st v~mucs of the; Amtrrico 'y Smith.~ordan Exhibition and to 
coodw:(~ fc:asiblJity swdy for nn 1nt&mb.!ionaJ tour similar in size; and ~op~; to th¢ ~m~Y/l!a:r 
S!f'liiJuonir.In Exhibition (fl(r~in the .. Work~); 

WHeREAS, a.ld1ough Rothe a.nd PGl a~d ~o ~'Tfortn the Woric as a joint venture and the Smirh~oi~ 
e:r:e:cutcd the; Notice U,\ Proeeed in anticipation of tho joint vcntur,:: tlei11g formed, the joint ...,cntuRJ '-Yii~ 
never formed; hCJWC\·c:r, R.arhc and POI did c.oll\p!ct.c various t~ under the Notice;; to Pr~Xee-d 
jndividu!.lly: 

WHF..R.EAS, R.:lthc And PGI .:Nbmit:tcd the fc:.asjbjJjty study lO lhe Srnithso~ in 1998 9.1\d iravoiood rhe 
Smithscni;~n for a .total of $J2~.r>91 .91 for work pcrlonned on the fQ.Sibility study lllld ceruin o:pc:nse! 
relaled to ,Am~a '.r Smithsnnlan: 

WHEREAS. the S~imsoni.!ln dispul.z::d the umounc owed for Ul()rk petfortncd on the fc:uibilicy .study bur,. 
Upon n:vicw of 2dditional documcnution provid,;a' by {Uthe and' PGJ. nc:.l.:.nowlcdk:d tb:l.l RAthe 11nd PGI 
had pafonncd odditio~ WPrk on st festi¥at conct:pt for rho in!cmUio~l tour at tl\e request of the 
Smithscni;ro {s..u:n A.dd itiOTllll work. hereby i[)(;orpoc~t.cd inti.) the definition of"WoO:j lUld the 
Smithsonian has ii'Wcc::J to make ~ payJD!::f\1 tllCT'I'for, 

WHEREAS, R2t11e h;u n:prc:scntcd to the Smithsot~i~n that it w l.be ~ulhority to nc:~otia1c and ~~<:\It<: a 
~Wctncnt on bchil lf or both Rbtlnl ~d P<;;I; 

WHEReAS, the parties wish to sc:tlic: Ill! ciDi'll~ aru:l fully nru:l completely c.a~~;l all rithl. title, inlereJ>t" 
11nd obligation.s which either of ~rn has in rcg:ud to t.f-.c 7-lotic~ to Proeaed 11nd the Wor~. 

l'JOW THERliFO'R. in consideratior1 of the ri~utual covcrant5 and agreements COI'\W~ he-rein, the 
Smil.hxonlan aod Rzr.th-A~ ~ ~lloy.r;; . ·. 
! . Sc.91!' :~ml Intent.· It ls the intent of the parties to ami~ably sc:tilc d.! I cl~m~ l'l!bteod £D the Notice 
to rroc:c:cd t~t~d the Work., A:l'ld ~y IU>d :aU othcf A.cliviri~ irwolvin!l }Uthe, POI md the Amuica :t 
SmiJldtJ11ftm u.hibition_ This s~nlc.mc:nt Agre¢mc:f\~ pruvides for (i) the: ~nnlniltion of ~\I el~ims 
Smithscmim, ltntho, and/ar PGI he.s or 17111-Y h2vc in the future r-elated to the. Notice to Pr~ :uW rho 
wen; (jj) tht tra~f~r tQ W Srnit.bonian of~tll fight, title and ~est, including c.op:yrl~;ht inl.l:n;:St. in 
the ~ibility study 8tld all rt~ t:mter\:t)s pn:pal'Cd for or dc.vc::lopocJ by Ralht trtd PGI for p~U'p~CS. of 

l 
EXHIBIT 

;:s 
• ' • ·: · I • "•' , ·~ 

E.'T!".\.:' ·-- ..,...".._ __ ....__,,..._. __ ......_ _______ •• ·.~ ·. : - -· ~-~~~~ .. • __ · :~~ 
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the-fensibilil)' study; (iff) CcmH1c.stion by Rathe and PGT that there are no out!I.BllWng obli~ions, liens, 
Otothet legal ~!aims to d.Ju ~ed upo" the won.; lilld (iv) pxymc:nt by ~m iths.oni<lll to ~the of a fixed 

!o~l,ment f~. 

2.. "-~thrujti to Scglc:. fU.th~ I.LII!.lTII.nts gnd repre$ents to the; Smithsol'li:sn that it hM the 11uthority to 
S<:tlk and rei~ 1111 ola.ims: :md ra:civc the fi:x~ U:tt.lcJn.ent fcc on b~::half of both RAthe and PG!, 
pli.!'SUlOt to~ t.cua dated AUc,-u.St I 6. 19~9 {rorn CB Wi$mat, .E.xt;CUtive Vice Prcvide nt. rot to the: 
Smithsouian, a~b~ h~ato i:"l Appcodix /\. 'R.Ilthe and PGT aero: to in~krnr'l ify aDd held tu.nnlo!S th~ 
S~iLh~nilln, its RegentS, oi'Ticas. "-!;CTI C$ arui c:mploytc:.s fr9m ;md ~nrt any cmrJ 81lli.abiliti&9, elllim ~ 
carue6 of a.dion. suit5, losses. ~ag~ fine$, j~ment:s end c::::cpenses, m'tuding rc..amoahlc attorney 's 
f~ Which may be ivfT~ try, mam or inc:~ by S~T~ith sonian arising out of or ~ult[ng &otn tho;! 
brdch or ~lleged brcllch by~ or PGl of any of tho WUirMlti~, rtpr~~ntations or a~cments made . 
by Rathe and rei herOin. . 

} . ~:zistnwen( of Bi'rlrg;}hlea,pe. Rathe ~d PGL fur ~lld i-n Gon~identi()n or Sr.~ichtonian ' s 
rc: l~ ancf payment ofth~ S¢le.mem fel! 1S ~t forth in Section 4. ~law. h.u chy (i) assign !Dld tn11rl'or 
to Smithl~nian 11!1 nshr.. title .:md mlt:rc..~t. il'lc.JucHpg copyright intcrc~t.. in !he f~ibility ~tudy and ~y 
other Work prep.uai pursuan-l to tho N otico to Pr~Qd (herein "A~signmcnt of Rights}; ahd (li) rel!:!<!se 
and f'tnl;y~ disc:hergc Smi1Mo:1ian frorn 1my claims, \&lhcthcr past. pre$0lt, or furure. liquidated or 
unliquid:~ted. c.alculat.cd or uncslculAicd. tb!ll Rl!the 11.11d PGJ m~y now have or may Pll"~ i11 the futu!'11, 
undr:r &ht: N"tice to .1-'rcx:c.od rmd'or ~t to the Work 2!ld any Md all <>~her activ ities involving Rathe. 
PG1 .lllld th&: .Amcrlc_(J '.1 S,.,ilhson/0)1 Exllibicion. 

4_ SrJ:!lr;mr:nt f££3 Rel~e. S nl ithsonian, for and in C£Jnsid~ation o ( Rathe's ~d PUT's 
Assignh'lcr~t of R:ighrs :and rUoast as ~t forltl in &ction 3. above, he~ by {i) ;~grees to pay R111hc: the fi~ 
sum of twa hwufn:d fifcy ~OilUJld dollan (S250,0Q0.00); .al\d (ii) releases and f9r1:v~J' ~i ~eharg£5 Ra".he 
and PGl fu,ni el\y c.laim.s, whet~r pa~:t, p~en~ or fu~ liquid.1t.ed or ur1liquidatc::d. calcuLated or 
uocalculao:d, tll;tt Smitluon ian may now h~tve or ruay h~ve in the future, i.mdt:r tbo Ncti~ t.o Proceed 
atJdfor pU't'SUAnr lD the Wcrrk ~My and a.JI other ~ivitie:s inv.>Jving Jbth.e, PGI 1nd tbc A.rnuit:a '.s 
Smi!h:sonlcm 1:--dllbition. The Settlermmt Fr:t: ~haJI be mad~ pllysblc: 'to Rathe: Producr~ns, Tnc. and will 
be paid by dleck 10 the .addle'~ set fotth below upon t.l\C~<ution ofth;s As;n;cmcnt by botll Smith~ni~m 
nnd Rathe: 

Rat.h~ .Productions. Inc. 
SSS W~st 2J~ Street 
New Yor~ NY 100)1 
Att11 ; R~hard R.&he 

S. C?nssll~tiqq p[ Ri~bts . ihc SmitluonillJ'\, Rathe nnd PGT hereby fully and ~J'llpJet.oly ~CQI all 
rid\\', tit.le, il"ltl:J'l:St Vld obi igatiotl$ whieh MY of them ma:Y hv~ i11 ng:~rd to the Notice to P.r~d il"d 
the Wotk, 

6. !Jn of8d1itlu!O!nfan N':ame. Radt; zuw rGJ are hereby put on nolice thi>tthe Smithsonilltl owns, 
~011U'¢J.s, and/or b:u reg!~ tlle tnds~mr\:s/sCTYicc: oua~ 11Smit)lsonW1 .. and uSmith&lnian 
lnstirot)on." R"t.he a.rt.d PGl 'hall not n:f\;r to lho SttoiU.:soniiiJ'\ Iortitution gr to Alrj oftfS ntuuu.m,, 
~gram5. ortMintiotltS, 6( ft.ciln!ec in .tn)' mli.J\nC(' oc thn>ug'h .any medium. (or 'JJ.IlY purprue ""h&.tsoC'icr, 
including, bet Mt limit~ to, :u!vatisin~ marr_ctiTI{!. promotion, puhlicity. $0lieif::ltion. or fund·ra.isin_g • 

... · .......... . 
·- - · . !.,_,. 
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1. Rllcit;ili· Th(; ~j~l~: h~ei11 cOilYtilUtc <~n integral part of the Ab'T~ment reached and~ io be 

~j~~Bsuch. 

S. Entire Aus:smkl1t. This Sctxlr:ment Aarccmc:nt const1tu~ tho tnfu~ a,greem.:mt. bdweC11 sb~ 
Smithson iBn; ~tlt.c! :and POI nnd lupc:na!c:;1 ell provioU:> agreement5 on this Inaner. Thtte an nQ otl)er 
'¥rittcn or onl agreements., rep~nt:ati<ms or under5t1ndins~ witl1 ..:spc:ct to th¢ :tUhjoct m:llter ofthil' 
Scltklll<:.h t A 'f!7S .,..,on t.. 

tN Wl1NESS WHEREOF, tl\l! p:u'ties hereto have duly erccut.c:d thi!lllb'l'.:ement '!he day and yc.,dint 
,...r}itcn abQ"c· 

ACCEPTED AND AGF£JiD! 

SM!ffi.SONIAl"l JNSTITU11 ON ODUCTIONS, INC. 

Au orized Repttse~tnrive 
Ric~~d ~BChG, Secretary/ Treasurer 
Rathe Produccions. toe 
"IypE:d Natoe :md Title 

July 20, 2000 

Date 

iCN GROUP INTERNA TIONA.L, INC. 

An · ltepracntlli:i~ 
Richard ·Rathe, Secrat~•yl Treasur~r 
Ra~e Productions, Ine . 

TyPed N:l.Ille 1D1d Tiue 

July 20. 2aoa 

D9-12 

Appct1d.iJ.o A! Ldter from ca Wismar, dated Augu~ 16, 1999 

.·· . .. ·- .- ··. •. 
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August 16, 1999 

Ms. Susan Mnrino 
Office of Put> lie Affair~ 
Smithsonian Jnstitulion 
Wa..c,hington. DC 20560 

Dear Ms. M~rino: 

SMITBSOKIA~ OCoo 

This will confirm the wrrespondcnce that yt•u have r~cl:ived from Re~the Prodoctions Inc . 

.Rathe Pr<.•ductions Inc., Richard ~the and Richard Mavity are authorized w represent f111r 

company in connccl ion with the paymem <•f $250,000 for the Smith~onia11 l nternational 
feasibility Study. Tht:y may :ilso represcnl us in collc<.:ting the b<1lance due of $73.&91.91 fo r om 
(lp~o:n invoices. 

Rathe Productions lm:. Will p:1y th<;: $50,000 due Odell & Sims. 

Payment cnn he made directly lo Ratht: Production . .; In~. 

J f you require :tn)·1hing furl her frOilt mt:, please do not hesimn.: to contact me. 

inccrclyr. . .----~ ~ \?, n 1\ . 
. -. /'(., '\ . 'J.I\.i y '--~ 

"t7R-W L£rn ::::::..-..=: 
Executive Vice President 

Cc Richart! R.1the 

~005 

;\ •::·::; · ·.: .. :.~·:· :: :: ·.:·~ ~ ( :: ; .• :·i;·.\·:.: :.·-: ; '" :·· :· .: .... _ ;~ .- .;. ... .. :: ~- • : .:· .. ··..-·:·· ~ .. · ·. : ,:· · .. : ··.-·· :·( .. : • , ... : •i • . ; . : ·: .. •. •• • •• . ~-- ;. :: ·,. t· .· :-: • = . : ::- : ·_. -.)' · : · -.; :_:· ,·' ·~: · ~ ;r : .::· 
, .. .... . .. . ... ... z ·.z.~- : •. , ,, ··=·, .... , .· . . . =.·> .• i ·. : ; : :'"'".::·:·r ........ .. . :: ;·_· . . ·.:'.: • ·· .• :·; : : -·:!: .... : · .·..: : ·.·.·.: .. ., : ·. · .. ·; ·.;: ........ .. ·::-i·.: - ~ : ·· :: - ~ :: :~.- ·. ::·. ;. :·-.. :- - ~ ·:-· ::. ·n· .··j . :· .··:· ,;·, ·.:: ,. ·····:.J· , ::· .. .... ·: . . . . ·· 

425 



Smithsonian Inst itution Contract II T0036CC 10487 
Amount: $250,000.00 

SETTLEMENT AGREEMENT 

THIS AGREEMENT is made and entered into this _ _ day of July, 2000, by and between the 
SMITHSONIAi''~ INSTJTUTJON, a non-profit trust instrumentality established by the Act of Congress 
of the United States approved August I 0, 1846 (20 U.S.C. 4 I et seq.) and having its principal offices at 
1000 Jefferson Drive , S.W., Washington, D.C. 20560 (herein "Smithsonian"), RATHE 
PRODUCTIONS, INC., a New York corporation having it s principal offices at 555 West 23'd Street, 
New York, NY 10011 (herein "Rathe"), and PRODUCTION GROUP INTERNATIONAL, INC., 
having its principal offices at 2200 Wilson Blvd., Arlington, VA 22201-3324, for the purposes of 
amicably settling a payment dispute. 

WHEREAS, pursuant to a Request for Proposa ls (RFP #R97-023) issued December I I, 1996, the 
Smithsonian executed a Notice to Proceed with Rathe and Production Group Internationa l Inc. (herein 
"PGI") on May I 2, I 997 to manage the last venues of the America's Smirhsonian Exhibition and to 
conduct a feasibi I ity study for an international tour similar in size and scope to the America's 
Smirhsonian Exhi bition (herein the "Work"); 

WHEREAS, although Rathe and PGJ agreed to perform the Work as a joint venture and the Smithsonian 
executed the Not ice to Proceed in anticipation of the joint venture being formed, the joint venture was 
never fonned; however, Rathe and PGI did complete various tasks under the Notice to Proceed 
individually; 

WHEREAS, Rathe and PGJ subm itted the feasibility study to the Smithson ian in I 998 and invoiced the 
Smithsonian for a total of $323,891.9 I for work performed on the feasibility study and certain expenses 
related to America's Smirhsonian; 

WHEREAS, the Sm ithsonian disputed the amount owed for work perfonned on the feas ibility study but, 
upon review of add itional documentation provided by Rathe and PGI, acknowledged that Rathe and PGJ 
had perfonned additional work on a festival concept for the international tour at the request of the 
Smithsonian (such additional work hereby incorporated into the definition of "Work") and the 
Smithsonian has agreed to make a payment therefor; 

WHEREAS, Rathe has represented to the Smithsonian that it has the authority to negotiate and execute a 
settlement on behalf of both Rathe and PGI; 

WHEREAS, the parties wish to settle all claims and fu lly and completely cancel all right, title, interest 
and obligations which either of them has in regard t'o the Notice to Proceed and the Work. 

NOW THEREFOR, in consideration of the mutual covenants and agreements contained herein, the 
Smithsonian, Rathe and PGI agree as follows: 

I. Scope and Intent. It is the intent of the parties to amicably settle all claims related to the Notice 
to Proceed and the Work, and any and all other activities involving Rathe, PGI and the America's 
Smiths.onian Exhibition. This Settlement Agreement provides for (i) the termination of all claims 
Smithsonian, Rathe, and/or PGI has or may have in the future related to the Notice to Proceed and the 
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Work; (ii) the transfer to the Smithson ian of al l right, title and interest, including copyright interest, in 
the fe as ibil ity study and a ll related materials prepared for or deve loped by Rathe and PG I for purposes of 
the feasibility study; (iii) Certification by Rathe and PG l that the re are no outstanding obligations, liens, 
or other le,g,.al_da.ims. to ~ale \)as£d :~SJJ th~ Work~.~d {j¥,~1 :b.it Smi~~n. \0 Rathe o f a fixed 

sett lement fee. 

2. Authority to Settle. Rathe warrants a nd represents to the Smithsonian that it has the authority to 
settle and release all cla ims and receive the fixed set1lement fee on behalf of both Rathe and PGJ , 
pursuant to a letter dated August 16, 1999 from CB Wismar, Executive Vice President, PGJ to the 
Smithsonian, a ttached hereto in Appendix A . Rathe and PGI agree to indemnify and hold hann less the 
Smithsonian, its Regents, o fficers, agents and emp loyees from and against any and all liabi lities, claims, 
causes o f action, su its, losses, damages, fines, judgments and expenses, including reasonable an omey's 
fees, w hich may be suffered by, made or incurred by Sm ithsonian arising out of or resulting from the 
breach or alleged breach by Rathe or PGI of any of the \Varranties, representat ions o r agreements made 

by Rath e and PGI he re in. 

3. Assignment of Rights; Release. R athe and PGI , for and in cons ideration of Smithsonian's 
release and payment of the sen lement fee as set forth in Sect ion 4. below, hereby (i) assign and t ransfer 
to Sm ithson ian all right, ti t le and interest, inc lud ing copyright interest, in the fea sibility study and any 
other Work prepared pursuant to _the Not ice to Proceed (herein "Ass ignmen t of Rights"); and (ii) release 
and forever discharge Smithsonian from any claims, whether past, present, o r future, liquidated or 
un liquidated, calc ulated or uncalculated, that Rathe and PGI may now have o r may have in the future, 
under the Notice to Proceed and/or pursuant to the Work and any and al l other activ ities involving Rathe, 
PGI and the America's Smilhsonian Exh ibition. 

4. Se ttleme nt Fee; Release. Smithsonian, for and in consideration of Rathe's and PGI 's 
Assignment of Rights and release as set forth in Section 3. above, hereby (i) agrees to pay Rathe the fi xed 
sum of two hundred fi fty thousand doll ars ($250,000.00); and (ii) releases and forever discharges Rathe 
and PGI from any cla ims, whether past, present, or future, liquidated or unliquidated, calculated or 
uncalculated, that Smithsonian may now have or may have in the future, under the Notice to Proceed 
and/or pursuant to the Work and any and a ll o ther activit ies involving Rathe, PGI and the America's 
Smithsonian Exhibition. The Sen lement Fee shall be made payable to Rathe Productions, Inc. and w ill 
be paid by check to the address set forth below upon execution of this Agreement by both Sm ith sonian 

and Rathe: 

Rathe Productions, Inc. 
555 West 23'd Street 

New York, NY 10011 
Attn: Richard Rathe 

5. Cancellation of Rights. The Smithsonian, Rathe and PGI hereby fully and completely cancel all 
right, title, interest and obligations which any of them may have in regard to the Notice to Proceed and 

the Work. 

6. Use of Smithsonian Name. Rathe and PGI are hereby put on notice that the Smithsonian owns, 
controls, and/or has registered the trademarks/service marks "Smithsonian" and "Smithsonian 
Ins titution." Rathe and PGI shall not refer to the Smithsonian Institution or to any of its museums, 
programs, o rganizations, o r facilities in any manner or through any med ium, for any purpose w hatsoever, 
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including, but not limited to, advertis ing, marketing, promotion, publicity, solicitation, or fund-raising. 

7. Recitals. The rec itals herein constitute an integral part of the Agreement reached and are to be 
considered as such. 

8. E ntire Agreement. This Settlement Agreement constitutes the entire agreement between the 
Smithson ian, Rathe and PGI and supersedes all previous agreements on this matter. There are no other 
written or oral agreements, representations or understandings with respect to the subject matter of this 
Sett lement Agreement. 

fN W1TNESS \VHEREOF, the parties hereto have duly executed this agreement the day and year first 
written above. 

ACCEPTED AND AGREED: 

SMITHSONIAN 1NSTITUTION 

~hn W . Cobert 
Contractrng Officer 

f!l- '2-- ' c:a 0 ~ ' 

~~ J 

PRODUCTION GROUP INTERNATIONAL, INC. 

A orized Representative 
Richard Rathe - Secre tary/Treas ure r 
Rathe Production s, Inc. 

Typed Name and Title 

Date 
r/1!!1~ 

RATHE PRODUCTIONS, TNC. 

Richard Rathe-Secretary/Treasurer 
Rathe Productions, Inc: 

Typed Name and Title 

~lt:tko 
Date 

Appendix A: Letter from CB Wismar, dated August 16, 1999 

3 

428 



( 

@ . j , 
·· ...• ·.:.)~> 

PGI 

. -.· 
.. . . . . 
.. . • • • • • • 0 

August 16, 1999 

Ms. Susan Marino 
Office of Public Affairs 
Smithsonian Institut ion 
Wash ington, DC 20560 

Dear Ms. Marino; 

This will confirm the correspondence th at you have received from Rathe Productions Inc. 

Rathe Productions Inc., Richard Rathe and Richard Mavity are authorized to represent our 
company in connection with th e payment of $250,000 for the Smithsonian International 
Feasibility Study. They may also represent us in collec ting the balance due of$73,891.91 for our 
open invoices. 

Rathe Productions Inc. Will pay the $50,000 due Odell & Sims. 

Payment can be made directly to Rathe Productions Inc. 

If you require anything further from me, please do not hesitate to contact me . 

. I -~() mcere yc· ~ \ \ , - ;'· 
. .\._-( .-\r y'\_ "' 

w J.SJ.!L ~ '. 
Executive Vice President 

Cc Richard Rathe 

. . . -::- .•. ·::. ·~· · . .. : . • ~-~ . :· · ~ · =; -:· :: ~ ;: • : ::·:--:; :::..-.·. 
-·.r: . . = : ~· · .. 
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including, but not limited to, adve rti sing, marketing, promotion, publicity, solicitation, o r fund-raising. 

7. R eci tals . The recitals herein const itute a n integral part of the Agreement reached and are to be 

cons idered as s u c h . 

8. E ntire Agreement. Thi s Settl ement Agreement constitutes the entire agreement between the 
Sm ithsonian, Rath e and PGI and supersedes all prev ious agreements on this matter. There are no other 
w ritten or oral agreements, representations or understandings with respect to the subj ect matter of this 
Sett lement Agreement. 

fN Wl1NESS \VHEREOF, the parties hereto have duly executed this agreement the day a nd year first 
written above. 

ACCEPTED AND AGREED: 

SMlTHSONlAN lNSTlTUTION 

~hn W. Cobert 
Contractmg Officer 

PRODUCTION GROUP INTERNATlONAL, INC. 

A orized Representative 
Richard Ra t he - Secretary/Treasurer 
Rathe Productions, Inc . ~ 

Typed Name and Title 

Date 
r/l!tk 

RATHE PRODUCTIONS, INC. 

Richard Rathe - Sec r e tary /Treasu r er 
Rathe Prod u ctions, Inc: 

Typed Name and Title 

f?/.0jo 
Date 

Appendix A: Letter from CB Wismar, dated August 16, 1999 
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PGI 
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August 16, 1999 

Ms. Susan Marino 
Office of Publ ic Affairs 
Smithsonian Institut ion 
Washington, DC 20560 

Dear Ms. Marino; 

( 

This will confirm the correspondence that you have received from Rathe Productions Inc. 

Rathe Productions Inc ., Ric hard Rathe and Richard Mavity are authorized to represent our 
company in connec tion with the payment of$250,000 for the Smithsonian International 
Feas ibility Study. They may al so represent us in co llecting the balance due of$73,891.9 1 for our 
open invo ices. 

Rathe Productions Inc. Will pay the $50,000 due Ode ll & Sims. 

Payment can be made directly to Rathe Productions Inc. 

If you req uire anyt hing further fro m me, please do not hes itate to contact me . 

. I -~() 
mcer~ yr· .~.>( \ /\f v'\_ ~ 
WJS.~:......,_, ~ 

Executive Vice President 

Cc Richard Rathe 

. . . .:. .-. · .. - • ·: ·- .. . ": . • ~: .: · · ~· =·-:· ::~ ~: . : :: ·~ :::::-.· . 
. - .. -.. -. - .. ... . .:.r : . • . . . .... .. ' "" ' . . . . . . . . .. ... . . = :; ~ ·-.. 
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April 14, 2000 

Mr. John Cobert 
Ms. Susan Engelhardt 
Smithsonian Institution 
955 L'Enfant Plaza, S.W. 
Washington, DC 20024 

International Tour 

Dear John and Susan: 

Thank you for your time earlier today regarding our position pertaining 
to the settlement of the International Tour payments. 

In our telephone conversation you requested that we submit a 
comparison accounting of your last offer and our requested sett lement 
amount. 

RPI AMOUNT SI Last Offer 
Total Amt $323,89 1 $ 192,750 

ASE Billings $73,891 $65,588 
Amt due O'dell Roper $50,000 $50,000 
Balance $200,000 $77,162 
Amount for RPI and $ 100,000 $38,58 1 
PGI Each 

Based on your last offer our share is less than 26% of the initial 
$250,000 and less than I 6% of qur verified direct costs. 

Rathe 
Productions 
International, ll"~ -

432 

555 West 23 Street 
New York 10011 
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As we discussed, in the interests of our long-standing relationship with 
the Smithsonian we would be willing to accept a settlement not Jess than 
the midpoint ($258,320) of our current respective positions. This will 
allow PGI, RPI and O'Dell to receive a reduced final payment and 
recover approximately only 32% of our direct costs attributable to the 
International Study. 

1 appreciate your promise to present our feelings to the Undersecretary 
and look forward to a prompt resolution. 

Sin=;;A 
CC: C.B. Wismar 

Ed Tolchin, Esq. 
Bob Odell 

Rathe 
Productions 
Incorporated 
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