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IN THE

· Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 1675
PAT O'BRIEN
versus

COMMONWEALTH OF VIRGINIA.

PETITION FOR WRIT OF ERROR AND SUPERSEDEAS

To th~ Ho~orable.Judges of the Supreme Court of Appeals
of Virginia:

· Your petitioner, Pat ·0 'Brien,· hereinafter called the defendant, respectfully represents that he is aggrieved by a final
judgment of the Corporation Court of the City of Norfolk,
entered on the 23 day of March, 1935, in a criminal cause in·
which the Commonwealth of Virginia was plaintiff, a~d your
p_etitioner was defendant, wherein your petitioner was sentenced to confinement in the .City Jail for a term of sixty
(60) days, and to pay a fine of One Hundred Dollars {$100.00).
For the reasons hereinafter given your petitioner asks that
the said judgment be set aside, the warrant dismissed, or a
new trial awarded him.
THE F .A:CTS.

It will appear from the transcript of record accompanying
this petition that on December 13th, 1934, .the defendant was
arrested, charged with the violation of Sec. 50 of the A. B. C.
Law, which reads as follows:
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''If any person, other -than a coinmon carrier, shall have,
possess, keep, carry, .ship or transport alcoholic bev:erages
which are acquired by such person or ·any person for who~
he- is acting in violation of the provisions of this act he shall
be guilty of a misdemeanor."
and on December 14th was tried before the Police Justice of
the City of Norfolk and fined One Hundred Dollars ($100.00).
From said judgment he noted an appeal to the ·Corporation
Court and was tried befo.re a Jury and found guilty of the
violation of Section 50 and fined ·One Hundred Doll-ars
($100.00), sentenced to serve sixty (60) days in jail.
Police Officer Franks on behalf of the Commonwealth,
stated that he and Officer Almond in a closed city car chased,
and over a number of blocks were unable to catch, Pat
0 'Brien, who with another occupant, was driving a car east
on Princess Anne Avenue, and finally turned south into ·Cook
Street in the City of Norfolk.
That when the car driven by 0 'Brien with his passenger
turned into Cook Street, the pursuing police car driven by
said Police Officer Franks was 100 feet east of said Cook
Street, on Princess Anne Avenue, and that when they reached·
the rntersection of said Cook and Princess Anne Avenue, and
turned into Cook Street the car driven by 0 'Brien was approximately 100 feet from them on ~Cook Street, and at that
time Police Officer Franks stated that he did onto see a man·
get out of the car but did see a man standing beside
car
with a grass sack bag, and only one man left in ·the car where
two had been. Officer Almond, who was riding with Officer
Franks, stated that he saw the man get out of the car Wi.t'l;t
a bag, which he afterwards found in a vacant lot; and that it·contained a five-gallon jug of whiskey, and that the man ran,
with said jug and he after him, for on or about 60 feet;. but."could not catch him.
·
On cross examination it developed· that both he, Almond,and Officer Franks were sitting on the front seat, he on the·1
left and Almond on the right.
· "'

the

The Commonwealth attorney 'questioned the Police Officer:
as follows:
·
· - -·
"Were there any stamps or· seals on the bottle 7"
The officer ans,vered, ''None''.
-There was no evidence of anv kind introduced to establish:·
the· fact" that the A. B. C. Boa~d had promulgated any :r~le~

Pat ·O'Brien y. Commonwealth of Virginia.

3

of regulation concerning the affixing of stamps to . bottles
containing intoxicating liquor, and there was no evidence of
any kind as to what kind of stamp the A. B. C. B·oard had
adopted as the official stamp to signify the fact that the liquor
contained in any bottle haying the stamp affixed was a bottle containing leg·al liquor according to the rules of the A.
B. C. Board.
The ·Commonwealth argued without instructions or objection that if the jury believed that the defendant transported
ardent spirits in· a container without stamps or seals th~t they
might find him guilty.
.
Pat O'Brien, testifying for himself, stated that no one
jumped from his automobile; that it would have been absolutely impossible to, due to the fact that he was driving a
coach, and that the door opened towards the rear of said
~utomobile, and that if any one had attempted to jump while
the car was m·oving the door would have knocked them down.
That he was up in that locality on this particular occasion
rooking for a number writer; that he stopped and when the
officers placed him under arrest, asked them what it was
all about, and denied any participation in the transportation
of said whiskey.
· A motion to strike out the evidence was duly made on the
ground that the Commonwealth had not proved its case. Same
was denied and· an exception to said ruling duly noted. But
it_ was not until after verdict and upon a motion for a new
trial that the question of proof of the regulations was
raised.

In the course of his argument the Commonwealth's Attorney stated to the jury that the. criminal provisions of the
~B. C. Law were passed to prevent bootlegging. Counsel
for the defendant excepted to said statement and asked for a
mistrial, which was denied, the Court instructing the ~Com
monwealth's Attorney to define what he meant in his argument by the expression ''bootlegging" which he did.
Motion for a new trial was made and overruled, the basis
for same being that the verdict was contrary to the law and
the evidence. It was argued that the A. B. C. Board had no
authority to pass any rule or regulation changing the rules
of evidence, that being the province of the legislature.
· -That if the A. B. C. Board had said power to pass such a
regulation that it was incumbent upon the ·Commonwealth to
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prove same in the proper way, and the Court and Jury could
not take judicial notice of same.
ASSIGN,MENT OF ERRORS.
The Court erred by its failure to strike out the evidence,
the motion having been duly made and exceptions noted
thereto.
_ The Court erred in overruling the defendant's motion for
a new trial, said motion being based upon the following rea..:
sons:
FIRST: That the evidence did not ·disclose that the ardent
spirits were illegally acquired in violation of the AlcoholicBeverage Control Act.
.
SECOND: Further, that it did not show that the· ma1i
that had the ardent spirits, if he did have. it, was the de-:
fendant, or that the defendant had any knowledge that the·
bag, or sack, contained ardent spirits in violation of the A.
B. C. Law.
THIRD : The conviction was evidently based upon the·
failure of the bottle containing the ardent spirits in question
to sho·w stamps or seals thereon; apparently based upon an·
alleged rule and regulation of the Alcoholic ·Beverage Control
Board, which makes it prim~a facie evidence that ardent spir~.
its are illegally acquired when said container, or containers,
·
have no such stamps as required Ly said board.
FOURTH: This should not be considered for two.reasons :·
-

.

(1) That the .Alcoholic Beverage Control Board had no

authority to pass any rule or regulation changing the rules
of evidence, that being the province of the legislature.
(2) That if the 1\.. B. C. Board had said power that it was
incumbent upon the Commonwealth to prove same in the
proper way and that the Court could not take judicial notice_
thereof without proof of same.
- THE ARGUMENT.
·your petitioner will try and discuss at length the assign-.
ment of errors 3 and 4 together with Sub-sections 1-2 as the
question involved, to my mind, is a very important one, es-_
pecially in view of a recent decision of the U. S. Supreme·
Court in theN. I. R. A. Oil Case, The U.S. Law Week, Vol.
2, No. 1.9, pages 1-49, wherein Chief tTustice Hughes;- speak·
ing for the Court, . said :
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~ If Section 9 (C) were held valid the Court concluded, ''It
would be idle to pretend that anything 'vould be left of limitations upon the power of Congress to delegate its law-mak~g functions. Instead of performing its lawful functions
the Congress could at will, and as to such subjects as it
chooses, transfer that function to the President or other officers, or to an administrative body.
Now the regulation of the A. B. C. Board, which the Court
took Judicial notice of, was as follows: That when any person is charged with violation of Section 50 of the Act, the
possession and transportation of ardent spirits in containers
not bearing the official stamp of the A. B. C. Board would
be prima facie evidence that such ardent spirits were unlawfully acquired..

For the purpose of this discussion I, of course, assume the
existence of the regulation of the tenor above noted. It is
cl~ar that the offense created by Section 50 of the Act is not
the possession and transportation of alcoholic beverag·es, but
is the transportation and possession of alcohoJic beverages
.":hich are acquired by any person in violation of the provistons of the ..A. B. C..Act. The claimed power of the A. B. C.
Board to reg·ulate is set forth in the Act as Section 5, as
follows: .
· '' (a) The Board may from time to time make such regulations not inconsistent with this Act, as the Board shall
deem necessary for carrying out the provisions of this Act,
etc., • • • and upon being. so published shall have the force
· and effect of law.''
Such a regulation would of course have the effect of changing the present law that every accused is presumed to be innocent, etc., and the question is, 'vhether or not the Legislature can constitutjonally delegate the power to. make, alter,
repeal or amend laws. The presumption of innocence is a
well established principle of substantive law, and the conventional form of stating such principle to a jury is:
"~he Co11rt further instr.ucts the jury that the presumption
of _'innocence is not a mere form to be disregarded by the
jury at pleasure, but it is an essential and substantial part
of the law ~f the land, and binding on the jury in this case,
et~. '' See ''The Criminal Trial in the Virginias' ', page 203,
and cases cited.
·

That principle has come down to us from the common law,

6

Supreme Court of Appeals of Virginia.

and is made a matter of statute law in ·virginia by Section 2
of the Virginia eode :
''The common law of England, so far as it is not repugnant
to the principle of the bill of rig·hts and constitution of this
State, shall continue in full force within the same, and be
the rule of decision, except in those respects wherein it is or
shall be altered by the General Assembly."
Section 5 of the Virginia Constitution provided that the
Virginia Legislative, Executive and Judicial Departments of
the State shall be separate and distinct.
Section 8 concerns criminal prosecution, but has no special
application here.
.
Section 39 provides that the Legislative, Executive and
Judicial Departments shall be separate and distinct, so that
neither exercises the powers properly belonging to the others,
nor can any person exercise the powers of more than one of
them at the same time. The A. B. C. Board is a branch of the
Executive Department, because under Section 3 of the Act,
(a) its members are appointed by the Governor l!nd are removable by him; and (b) its members are subject to impeachment under Section 54 of the Virginia ·Constitution, as are
other ex·ecutive officers.
Section 4 of the A. B. C. Act, defining the functiol}.s, duties
and powers of the Board, does not give to its members power
to make, amend or repeal laws.
Under Section 40 of the Virginia ·Constitution, the Legislative power of the State is vested in the General Assembly.
Under .Section 62 of the Virginia Constitution, the power.
to enact laws controlling, regulating or prohibiting the manufacture or sale of intoxicating liquors, is vested in the Gen·
eral Assembly.
Under Section 63 of the Virginia ·Constitution, defining.
the powers of the General Assem·bly and limitations thereon,
it is provided that the General Assembly shall not enact any
local, special or private laws regulating the practice in, or
the jurisdiction of, or changing the rules of evidence in any·
judicial proceeding or inquiry before the Court, etc.
By inference it may be said that this Section recognizes
the fact that the power to control the rule of evidence is a
legislative function and a •non-delegable one. The old Virginia prohibition law, called for convenience the Mapp Act,
provided that in prosecutions for violation of prohibition laws.
proof of defendant's general reputation as a violator might
be shown in evidence bv the Common,vealth. This provision
of the Act as adopted by the Legislature was attacke4. :as
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unconstitutional under the 14th amendment to the Federal
Constitution, and under Section 8 of the State Constitution,
and while it was upheld in Anthony v. 0 o1nomnwealth, 128
.S. E., at 633, the Court recognized that such an innovation in '
the common law rules of evidence was purely ·a legislative
function.
·
In the recent case of Sou~then~ Railway Co. v. Commonwealth, 167 S. E., at 578, where the power of the State Highway Commissio'ner to require a railway company to construct
a grade crossing for the convenience and safety of the public,
was attacked as an unlawful delegation of legislative au- .
thority, the ·Court sustained the delegation, but on the ground
that the statute itself contained a statement of the legislative purpose, and delegated to the Commissioner merely administrative details, that is, the ascertainment as a matter
·of fact of whether or not the public safety and convenience
required the improvements to the crossing. The Court said,
at page 580:
''Of course t~e power to legislate cannot ·be delegated. The
Legislature is the source from which legislation must come,
b~t, if the act in judgment sufficiently indicates legislative
purpose and has merely left administrative details to some
agent, this assignment is without merit. If it has undertaken to delegate to this ag·ent legislative power, then this
objection is well taken.''
.
The Court cites with approval from Lock's Appeal, 72
Pa. 491, 498, 12 Am. Rep. 716:
·· "The Legislature cannot delegate its power to make a
law; but it can make a law to delegate a power to determine
some fact or state of things upon which the law makes, or
intends to make its own action depend.''
~ This principle had already been recognized in Virginia in
Stuart's Executors against The Board of Sinking Fund Commissioners, 123 Va. 224.

· In 12 Corpus Juris., 840, it is said :
· ''Power, the exerci~e of which would affect the repeal of
existing. provisions ,of gener~l law, may not be delegated,''
citing Boston v. Chels~a,. 212 Mass. 127, 98 N. E. 320..
"The Legislat:ure cann9t delegate its strictly legislative
powers, but it may delegate authority to perform certain func-
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tions which are administrative in character and cannot well
be performed by the Legislature itself." Blue v. Tetrick
(W.Va.), 72 S. E. 1033.
It is patent that the Legislature never intended Section 5
of the A. B. C. Act to give the A. B. C. Board power to make
laws, create offenses or change rules of evidence. The purpose of this section was simply to give the Board power to
make regulations affecting the proper administration of the
functions with which it is clothed.
The difficulty in finding authority precisely in point on
this question now presented, is due to the fact that the principle has been so universally recog·nized as to liave been seldom before the Courts. Attention is called to the fact that
even if it were determined that the regulation was good and
enforceable as la,v, it would be invalid as to offenses committed before the promulgation of the regulation and the
advertisement thereof, because as to such offense it would be
ex post facto law.
''The States are expressly inhibited by the Federal Constitution ·from posting ex 11ost facto laws. Laws fall within
the meaning of this inhibition when they impose a punish_ment for previous acts which were not punishable at all when
committed, or not punishable to the extent or in the manner
prescribed, or when they change the rules of evidence so that
less or different testimony is required to convict.'' Danville v. Pace, 25 Gratt. 1; Ex Parte Quarrier, 4 W. Va. 210,
and Michie's Dig·est, page 733, and cases there cited.
These cases also recognize the fact that the established
rules of evidence are matters of substantive law, changeable
only by the Legislature in the exercise of a legislative function.

In regards to the Court taking Judicial notice of said rule
and regulation that is contrary to all elementary principles,
in view of the fact that to allow the A. B. ;C. Board to pass
a rule and regulation changing a rule of evidence and simplYr
to print same in a Richmond ne,vspaper; then for a ·Court
and Jury trying a case in another city, without any evidence
introduced or discussion thereof, to take judicial notice of
same rule and regulation. In fact, this was never intended
by the Legislature, as Section 5 (C) of the A. B. C. Act covers this point and reads as follows: ·
Prima facie evidence of any suc11 regulation may be given
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in all courts and proceedings by the production of what purports to be an officially printed copy of such regulation, alteration, repeal, or amendment.
The error complained of relative to striking out the evidence and the failt~re to grant the defendant a new trial practically covers one 8,nd the same thing, and that is as to whether
there was evidence to justify same. It is clear that to violate
the provision of the A. B. C. Law the ardent spirits must
be illegally acquired, and the burden necessarily is upon the
Commonwealth to prove same, and the evidence of the Commonwealth in this case utterly failed to connect the said defendant.
FIRST: Because it did not show that the man that had
the ardent spirits was the defendant.
SECOND: That the defendant had any knowledge that the
bag or sack contained ardent spirits in violation of the Alcoholic Beverage Control Law, and as said by this Court iiJ,
Walters v. Commonwealth, 159 Va., page 903:
''The verdict of a jury, approved by the judgment of the
Trial Court, is accorded g-reat respect by this Court, but
the fundamental principles that it is the duty of the Commonwealth to prove beyond a reasonable doubt the guilt of an
accused, by competent evidence, is essential to every conviction.''
And your petition€r further represents that the said judg·ment is in other respects uncertain, informal, and erroneous.
F.or the foregoing reasons your petitioner prays that a
writ of error and s?tpersedeas may be awarded him, in order
that the said judgment, for the causes of errors aforesaid,
before you may be caused to come, tl1at the whole matter in
the said judgment contained may be re-heard, and that the
judgment .may be .reversed and annulled.
- Counsel for the plaintiff in error adopts this petition as
his opening brief.
;
PAT O'BRIEN.
By W. H. STARirEY, Counsel, p. q.
-~

COUNSEL'S CERTIFICATE OF ERROR.
I, W. H. Starkey, an attorney practicine; in the Supreme
Court of Appeals of Virginia, do certify that in my opinion

10

Supreme Court of Appeals of Virginia.

the judgment complained of in the foregoing petition should
be reviewed by the Supreme Court of Appeals of Virginia.
Give·n under my hand this twentieth day of May, 1935.
W. H. STARKEY.

I, W. H. Starkey, ·Counsel for the defendant, the plaintiff
in error, do hereby certify that r have on the twentieth day
of May, 1935, personally delivered a copy of this Petition
for a Writ of Error and Supersedeas to James Elliot Heath,
Jr., Assistant ·Commonwealth's Attorney for the City of
Norfolk, who repre_sented the Commonwealth at the trial of
this case. I do not desire a personal hearing before the
Court or any Judge of the Court.
W. H. STARKEY.
Dated ~t Norfolk, Virginia, May 18th, 1935.
Received M'ay 21, 1935.
M. B. WATTS, Clerk.
June 10, 1935. Writ of error and supersedeas awarded by
the court. No bond.

M.B. W.
Received June 12, 1935.

M. B. W.

RECORD
VIRGINIA:
Pleas before the Corporation Court of the City of Nor-. folk, on the 23rd day of March, 1935.
Be it remembered, that heretofore, to-wit: On the 13th
day of December, 1934, Officer H. F. Frank, swore out a:
warrant against Pat 0 'Brien, in the following words and figures, to:.wit :
WARRANT FOR MISDEl\IEANOR.
Commonwealth of Virginia,
City of Norfolk, to-wit:
To any of the Police Officers .of the City of Norfolk:
Whereas, Off H. F. Frank, No. · hereinafter called com-
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plainant, of the City of Norfolk, has this day made complaint
and information on oath, before me, R. B. Spindle, Jr., Police·
Justice of said City, that on the 13 day of Dec., 1934, i11; said
City Pat 0 'Brien hereinafter called accused, did unlawfully
vio sec 50 of the State A B C Act, 5 gal jug full and whereas
I see good reason to believe that an offense has been committed:
These are, therefore, in the name of the Commonwealth of
Virginia, to command you forthwith to apprehend and take
before the Police Justice of said City, in the Police Court
thereof, the body of the said accused ·to answer said complaint, and to be further dealt with according to
page 2} law;
And moreover, upon the arrest of the said accused, by virtue of this warrant, I command you in the name
of the Commonwealth of Virginia, to summon to appear .at
the same time and place to testify as witnesses on behalf of
the Commonwealth touching the matter of said complaint,
t~e above-named complainant and the following persons: Off
H. F. Frank, W. V. Allmond and have there and then this
warrant with your return thereon.
Given under my hand and seal this 14 day of Dec., 1934.

R. B. SPINDLE, JR.,
Police Justice. (Seal)
Atty W. H. Starkey.
Upon hearing the evidence on the foregoing charge,
the· above-mentioned accused is found guilty as charged in
said warrant, and I do therefore adjudge that he be confined
in the jail of the City of Norfolk for the term of ......... .
and do pay a fine of $100.00 and $7.75 costs incident to said
prosecutien and conviction as provided hy law.
And I do further require that said accused do give bond
with sufficient surety in the sum of $. . . . . . . . for the term
of ............. from this date to keep the peace and be of
good behavior towards all persons of this ·Gommonw-ealth.
On motion of said defendant an appeal is granted to the
next term of the Corporation Court of the City of Norfolk
No. 1, to-wit, the :first Monday in Jan., 1!)35; and
page 3 ~ the witnesses above named were severally duly
recognized each in the sum of One Hundred
($100.00) Dollars, payable to the Commonwealth of Virginia,
for their appearance 'before said Court :to give evidence on
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said.- charge, and not to depart hence without leave of said
co·urt.
Given under my hand this 14 day of Dec., 1934.

R. B. SPINDLE, JR.,
Police Justice.

3525

And afterwards : In said Court on the 5th clay of March,
1935.
Commonwealth
17 ..

Pat 0 'Brien..

Ori ·warrant appealed from Police Court-violate Section
50 A. B. C. Act.
This day came the defendant, and also came the attorney
for· the Cominonwealth, and thereupon came seven lawful
men, from which panel the attorney for tl1e Commonwealth,
and the defendant each struck one, leaving the following jury,
to-wit: B. N. Anderson, C, V, Anderson, W. W. Breedlove,
B .. W. Cleveland, and W. P. Egerton, who were· sworn to
well and truly try the issue joined, and having heard the evidence and argument of counsel, returned a verdict in the following words: "We the jury find the d~fendant guilty as
charged in the warrant and fix the punishment .at ( 60) days
in jail and One Hundred Dollar $100.00 ·fine.'' Thereupon
the said defendant, by counsel, moved the Court to set aside
the verdict of the jury and grant him a new trial on the
·
ground· that the said verdict is contrary to th~ law
page 4 ~ and the evidence, the further hearing of which mo-:
. . tio~ i~ continue~ until the 9th day .of March, 1935.
And afterwards: In said Court 9n the 9th day of March,
1935. . .
Pat O'brien, 328 Princess Anne Road, who stands charged
with violating the Alcoholic Beverage Control Act, with F. J.
0 'Brien, 935 Ocean View Avenue, as surety, were each duly
re·cognized in the penalty of Five Hundred Dollars, conditioned that the sa:id Pat O'brien shall appear hef<;>re this
Court on the 14th day of 1\:farch, 1935, at four o'clock P. M.,
or at such other time, or times, to which the said proceedings
may· be continued or heard, to answer for the offense with
which he stands charged, the· said recognizance to remain in

P~t
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.full force and effect until the charge is finally disposed .of,
pr until it is declared void by order of this Court.
. And afterwards: In said Court on the 23rd day of March,
.
1935.
Commonwealth
'IJ.

Pat 0 'Brien.
On warrant appealed from Police Court-violate Section
50 A. B.. C.. Act.
This day again came the defendant, and also came the attorney for the ·Commonwealth, and the motion for a new trial
heretofore made on the 6th day of 1Y1arch, 1935, having been
fully heard by the Court, is overruled, to which action of
the Court in overruling said motion, the defendant,
page 5 ~ by counsel, duly excepted. Whereupon it is considered by the Court that the said defendant be confined in the City Jail for the period of sixty days and fined
the sum of One Hundred Dollars, and be required to pay
the costs of his prosecution. Thereupon the said defendant,
by counsel, moved the ·Court for time to apply for a writ of
error to the foregoing judgment, which motion having been
fully heard by the Court, is sustained, and the execution of
the aforesaid judgment is hereby postponed until the 1st day
of April, 1935. And thereupon the said Pat O'Brien, 79 D.
View A venue, with Annie 1.L 0 'Brien, and F. J. 0 'Brien, 935
Ocean View A venue, as sureties, were each duly recognized
in the penalty of Five Hundred Dollars, conditioned that the
said Pat 0 'Brien shall appear before this Court on the 1st
day of Anril, 1935, at ten o'clock A. M., or at such other
time, or times, to which the said proceedings may be continued or heard, to answer for the offense with which he
stands charged, the said recognizance to remain in full force
and effect until the charge is finally disposed of, or until it
is declared void by order of this Court.
:
And afterwards : In said Court on the 6th day of April,
1935.
Commonwealth

v.

. I

I

I

Pat 0 'Brien.
On warrant appealed from Police Court-violate A. B·. C.
Law.
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.· This day again came the defendant, and also came theattorney for the ~Commonwealth, thereupon the said defendant, by counsel, moved the Court for further time
page 6 ~ in which to apply for a writ of error to. the foregoing judgment, which motion, having been fully
heard by the Court, is sustained, and the execution of the
aforesaid j"Q.dgment is hereby postponed until the 16~~ day
of May, 1935. And thereupon the said Pat O'Brien, 79 Oc~~~
View Avenue, with F. J. O'Brien and Annie M. ·o'Brien, 935
W. Ocean View Avenue, as surety, were each duly recognized
in the penalty of Five Hundred Dollars, conditioned that_ th~
said Pat O'Brien shall appear befo~e this Court on the 16th
day of May, 1935, at ten o'clock A. M.,. or at such other time,
or times, to which the said proceedings may be continued or
heard, to answer for the offense with which he stands
charged, the· said recognizance to remain in ·full force and
.effect, until the charge is ·finally disposed of, or until it is
declared void by order of this Court.
And now: In said .Court on the 30th day of April, 1935..
Commonwealth of Virginia
'IJ.

.

Pat O'Brien.
This day defendant came within sixty (60) days from fi:Qal
judgment and presented his Bill of Exceptions and prays that
the same be signed and sealed and made a part of the record
in this cause; and it appearing to the Court that the ~ttorney
for the :Commonwealth having received notice of the time
and place asking that the said Bills of Exceptions be signed;
it is ordered that the same be and is hereby mad~ a part of
the record in this cause. ·
·
page 7 ~
order:

The following is the agreed statement of facts
and Bill of Excepti~ns referred to in the foregoing

Virginia:
In the Corporation Court of the City of Norfolk.
Commonwealth

v.

Pat 0 'Brien.

.· ..
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AGREED. STATEMENT OF FACTS AND BILL OF
EXCEPTIONS.
With reference to the facts of this case: It is agreed by
both the attorney for the Commonwealt~ and the attorney
for the defendant that the evidence and errors complained of
are as follows: ·
Police Officer Franks, on behalf, of the Commonwealth,
stated that he and Officer .Almond in a closed ·City car chased,
and over a number of blocks were unable to catch, Pat
0 'Brien, who with another occupant, was driving a car east
9n Princess Anne Ave., and finally turned south into ·Cook
Street in the City of Norfolk.
~ That when the car driven by O'Brien with his passenger
turned into 'Cook Street, the pursuing police car ~driven by
said Police Officer Franks, was 100 feet east of said Cook
.Street, on Princess Anne Ave., and that when they reached·
the intersection of said Cook and Princess Anne Ave .. and
turned into Cook Street the car driven ·by 0 'B.rien was approximately 100 feet from them on .cook Street, and at that
time Police Officer Franks stated that he did not see ti'man
get out of the car, but did see a man standing be·
page 8 } side the ear with a grass sack bag, and only one
man left in the car where two had been. Officer
Almond, who 'vas riding with Officer Franks, stated that he
saw .the man get out of the car with a bag, which he afterwards found in a vacant lot, a·nd that it contained a five-gallon jug of whiskey, and that the man ran with said jug and
he after him, for on or about 60 feet; but c~uld not c~tch

hhn.

.

.

·On cross examination it developed that both he, Almond,
and Officer Franks were sitting on the front s·eat, he on. the.
left and Almond on the right. .
·

· The Commonwealth attorney questioned the Police Officer
as follows :
·
·
~'Were there any stamps or seals on the bottleY"
The Offic·er answered, ."Nonen.

There was no evidence of anv kind introduced to establish
the fact that the A. B. C. Board had promulgated a:p.y rule
or reg·ulation concerning- the affixing of stamps to bottl~s
containing· intoxicating liquor, and there was no evid~n9e
of any kind as 'to what kind of stamp the A. B. C. Board
had adopted as the official stamp to signify the fact that the
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liquor contained in any bottle ·.having the stamp affixed was
a ·bottle containing legal liquor 'according to the rules of the
A. B. C. Board.
The Commonwealth argued without instructions or objec~
tion that if the Jury believed that the defendant transported
ardent spirits in a container without stamps or seals that
they might find him guilty.
Pat 0 'Brien, testifying for himself, stated that no one
jumped from·. his automobile; that it would have
page 9 ~ been absolutely impossible to, due to the fact that
he was driving a coach, and that the door opened
towards the rear of said automobile, and that if any one had ·
attempted to jump while the car was moving the door would
have knocked them down.
That he was up in that locality on this particular occasion
looking for a number writer; that he stopped and when the officers placed him under ·arrest, asked them what it was all
about, and denied any participation in the transportation of
said whisk~y.
·
A motion to strike .out the evidence was duly made on the
ground that the Common,vealth had not proved its case.
Same was. denied and an exception to said ruling duly noted.
But it was not until after verdict and upon a motion for a
new trial that the question of proof of the regulations wa~
raised.
In the course of his argument the Commonwealth's attorney stated ·to the jury that the criminal provisions of the
A. B. C. Law were passed to prevent bootlegging. Counsel
for the defendant excepted to said statement and asked fo~
a mistrial, which was denied, the Court instructing the Commonwealth's Attorney to define what he meant in his argument by the expression "bootlegging" which he did.
Motion for a new trial was made and overruled, the basis
for same being that the verdict was contrary to the law and
the evidence. It was argued that the A. B. C. Board had
no authority to pass any rule or regulation changing the
rules of evidence, that being the province of the
page 10 ~ legislature.
That if the A. B. C. Board had said power to
pass such a regulation that it was incumbent upon the Commonwealth to prove same in the proper ·way.

In witness whereof this certificate of exception and agreed
statement of facts has been signed and sealed this 26th day
of April, 19~5, by the ~udge of the Corporation Court of the.

Pat 0 'Brien

:v.. Commonwealth of Virginia.
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City of Norfolk, and within sixty days after the entry of
final judgment in this case.
It is hereby certified that this certificate of exception and
agreed statement of facts was not signed until after both
parties had reasonable notice thereof and an opportunity to
be heard.

W. H. SARGEANT,
Judge of the Corporation Court of the
City of Norfolk.
page 11 ~ Virginia :
In the ·Clerk's Office of the Corporation Court of the ·City
of Norfolk.

I, W. L. Prieur, Jr., Clerk of the said Corporation ·Court of
the City of Norfolk, do hereby certify that the foregoing
and annexed is a true transcript of the record in the suit of
Commonwealth of' Virginia, plaintiff, v. Pat 0 'Brien, defendant, lately pending in said Court.
I further certify that said copy was not made up and completed until the Commonwealth had had due notice of the
making of the same and the intention of the defendant to
take an appeal therein.
Given under my hand this 14th day of May, 1935.

W. L. PRIEUR, JR., Clerk.
Fee for this record: $10.00.

A Copy-Teste :

..

:

M. B. WATTS, C. C.

,,
I
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